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5  COMPETITION. 


PROBABILITY. 


On  Plan  for  Public  Building,  see  Contracts,    Question  for  Jury,  see  Trial,  VI.  c,  6. 
680,  681. 


PRIZE  COURT. 

In  €r«nera1,  see  Admiralty. 

AutUority  of,  to  Award  Payment  of  Prize 

money,  see  Prize  and  Capture.  211. 
Power   to   Restore   Captured   Property,   see 

Prize  and  Capture,  248. 
Power  of  Militaiy  Authority  to  Establish 

Prixe  Court  in  Conquered  Territory,  see 

War,  48. 


PRIZE   MASTER. 

Gommander^s  Liability  for  Trespass  by,  see 

Army  and  Navy,  162. 
Effect  of  Putting  on  Board,  see  Prize  and 

Capture,  160. 
Duty   to   Commit  Captured  Vessel   to,   see 

Prize  and  Capture,  168. 
As  Bailee,  see  Prize  and  Capture,  188. 
Treason   By  Alien  Acting  as,  see  Treason, 

15. 


PRIZE  MONEY. 

Title  and  Interests  in,  see  Prize  and  Cap- 
ture, I.  p. 


#•» 


PROBABLE  CAUSE. 

For  Removal  to  Other  District  for  Trial,  see 
Criminal  T^w,  242,  246,  248,  249. 

For  Removal  to  Other  Federal  District,  see 
Evidence,  2393,  2394. 

For  Seizure  or  Forfeiture,  see  Duties,  289, 
568-570;  Embargo  and  Nonintercourse,. 
34;  Evidence,  852-859. 

For  Capture  or  Seizure  of  Vessel,  see  Judg- 
ment, 539,  540:  Prize  and  Capture,  I.  L 

For  Malicious  Publication,  see  Libel  and 
Slander,  11;   Malicious  Prosecution,  I. 

Presumption  and  Burden  of  Proof,  see  Evi- 
dence,  267,   268,   861,   862. 

Evidence  to  Impeach  Honesty  of  Official  De- 
tention of  Vessel,  see  Evidence,  2091. 

Indictment  as  Prima  Facie  Evidence  of,  in 
Proceedings  to  Remove  to  Another  Fed- 
eral District,  see  Evidence,  2487. 

Aa  Protection  to  Officer  Making  Seizure,, 
see  Internal  Revenue,  50-52. 

As  Defense  in  Action  for  Trespass,  see  Tres- 
pass, 6-10. 

Question  of  Law  or  Fact,  see  Trial,  297, 
297a, 


♦«- 


I 


PROBATE. 

Conclusiveness    of    Judgment    on    Probate 
Matters,  see  Judgment,  III.  j,  4,  e. 

Conclusiveness    of     Decree    Annulling,    see 
Judgment,  825. 
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PROBATE  COURTS— PROCEEDING  IN  REM. 


Conclueiveness    of     Foreign    Probate,     see 

Judgment,  998-1002. 
Of  Will,  Limitation  of  Action  to  Set  aside, 

see  Limitation  of  Actions,  320. 
In  General,  see  Wills,  I.  e. 


S.  132,  48  L.  ed.  905.  24  Sup.  Ct.  Rep.  58 
— Angevlne  v.  FlelschmaiiD,  55  A  pp.  DIt. 
108,  67  N.  Y.  Supp.  182. 


^•» 


PROBATE  COURTS. 


Jurisdiction  in  General,  see  Courts,  11.  b,  2. 


PROCEDURE. 

In  Admiralty  Case,  see  Admiralty,  III. 
On  Attachment,  see  Attachment,  VII. 
On  Disbarment,  see  Attorneys,  24-29. 
On  Bail  Bond,  see  Bail  and  Recognizance,  I. 

e. 
In  Confiscation  Proceedings,  see  Confiscation 

and  Sequestration.  III.  ^. 
On   Certiorari,   see   Certiorari,  I.   c. 
In  Contempt  Proceedings,  see  Contempt,  I. 

c. 
lief  ore    Court -Martial,    see    Courts-Martial, 

II.  d. 
In  Criminal  Cases,  see  Criminal  I^aw,  III. 
In  Eminent  Domain,  see  Eminent  Domain, 

IV. 
In  Garnishment  Cases,  see  Garnishmtmt,  IV. 
Upon    Abandonment    of    Insured    Property, 

see  Insurance,  XII.  b,  2,  h. 
On  Mandamus,  see  Mandamus,  III. 
For    Enforcement    of    Mechanics*    Lien,    see 

Mechanics*  Lien,  ^^I. 
On  Motion*  for  New  Trial,  see  New  Trial, 

V. 
In  Partition,  see  Partition,  III. 
On  Writ  of  Prohibition,  see  Prohibition,  IV. 
For    Removal    of    Cause,    see    Removal    of 

Causes,  VI. 
In  Replevin  Suit,  see  Replevin,  II. 
In   Supreme  Court  Generally,  see   Supreme 

Court  of  the  United  States,  III. 
Under  Limited  Liability  Act,  see  Shipping, 

V.  c,  5. 
On  Sale  of  Land  for  Taxes,  see  Taxes,  III. 

1. 
Before  Board  of  Equalization  of  Taxes,  see 

Taxes,   579-581. 
Federal  Question  as  to.  see  Appeal  and  Er- 
ror, in.  d,  9,  h.  (1),  (e). 
Equal  Protection  and  Privileges  as  to,  see 

Constitutional  Law,  TV,  a,  7. 
Due  Process  in,  see  Constitutional  Law,  IV. 

b,  8. 
Impairment     of    Contract     Obligations     by 

Change  in,  see  Constitutional  Law,  IV. 

g,  4,  »,    (5). 
As  to  Dismissal  or  Disoontinuancp,  see  Dis- 
missal  and    DiV4continuance. 
Power  of   States   to   Regulate   and   Control 

Generally,  see  States,  IV.  j. 

Procedure  includes  in  its  meaning  what- 
ever is  embraced  by  the  three  technical 
terms,  pleading,  evidence,  and  practice. 
Kring  v.  Missouri,  107  U.  S.  221,  2  Sup.  Ct. 
Rep.  443,  27:  506 

Cited  in  Slater  t.  Mexican  Nat.  R.  Co.  194  U. 


PROCEEDING  IN  PERSONAM. 


For  Value  of  Tobacco  Forfeited  for  Viola- 
tion of  Revenue  I^ws,  see  Internal 
Revenue,  316,  317. 


#•» 


PROCEEDING  IN  REM. 

What  is,  see  Action  or  Suit,  10-12. 

In  Admiralty,  see  Admiralty,  III.  c,  d. 

Effect  of  Appeal  on  Proceedings  Below,  see 
Appeal  and  Error,  2764-2774. 

In  Attachment  Cases,  see  Attachment,  7,  8. 

Action  to  Foreclose  Chattel  Mortgage  as, 
see  Chattel  Mortgage,  51. 

For  Confiscation  of  Property,  see  Confisca- 
tion and  Sequestration,  56.  69,  83,  87. 

Due  Process  in,  see  Constitutional  I^iw.  710- 
715. 

Place  for  Federal  Suit,  see  Courts,  965- 
967. 

Proceedings  to  Foreclose  Lien  for  State 
AHseHsment.   see   Courts,   1863,   1864. 

For  Violation  of  Customs  T^aws,  see  Duties, 
XII. 

Sufficiency  of  Evidence  in  Action  for  For- 
feiture, see  Evidence,  2552,  2553. 

Proceedings  to  Sell  Decedent's  Land  for 
Debts,  see  Executors  and  Administra- 
tors, 224,  225. 

Collection  of  Federal  Tav,  see  Internal  Rev- 
enue, 257. 

Conclusiveness  of  Judgment  in,  see  .Tudg- 
ment,   211-215,   241-243,   540,   54.1. 

Validity  of  Judgment  in,  see  Judgiut>nt,  237, 
241-243. 

Collateral  Attack  on  Judgment  in,  see  Judg- 
ment. 437,  449,  450. 

Pnx'eetling  to  Enforce  Payment  of  Special 
^Mortgage  as,  see  Judgment,  847. 

Libel  to  Forfeit  Ves?^el  as.  see  Jury,  39. 

Recovery  of  Fine  for  Carrying  too  Many 
Passengers  by,  see  Maritime  Liens,  9. 

Proceeding  to  Enforce  Meclianics'  Lien  as, 
see  Mechanics'  Liens,  33. 

Lack  of  Adversary  Parties,  see  Parties,  130. 

To  Enforce  Lien  for  Freight,  see  Shipping, 
281,  300. 

Nature  of  Tax  Sales,  see  Courts,  19. 

As  against  Property  of  United  States,  Im- 
munity of  (Government  from  Suit,  see 
United  States,  176-182. 

Probate  of  Will,  see  Wills,  23. 

N'rtlidity  and  Conclusiveness  of  Judgment 
Rendered  on  Constructive  Notice,  see 
Writ   and   Process.  81. 

^utticiencv  of  Service  by  Publication 
Against  Nonresident,  see  Writ  and 
Process,    87b,    88b,    90. 

Sufficiency  of  Marshal's  Return  to  Process, 
see  Writ  and  Process,  114. 


PROCEEDS— PROFITS. 
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PROCEEDS. 

Distribution  of,  in  Admiralty,  see  Admiralty, 
III.  k. 

Of  Insurance,  see  Insurance,  XV, 

On  Foreclosure,  see  Mortgage,  VII.  h. 

Monevs  Realized  by  Judicial  Sale,  see  Judi- 
cial Sale,  144. 


♦  >» 


PROCESS. 

Liability    Generally    for   Acts   Done   imder 

Process   or   Official   Order,   see  Officers, 

68-71. 
In  General,  see  Writ  and  Process. 
Patentability  of,  see  Patents,  V.  b,  7. 
Anticipation  of  Patent  for,  see  Patents,  V. 

e,  2. 
Infringement    of    Patent    for,    see    Patents, 

XIV.  e. 
Reissued  Patent  for,  see  Patents,  666-671. 
Construction  of  Patent  for,  see  Patents,  737- 

748. 


PROCESS   OF  liAW. 


As  Construed  in  Treaty,  see  Treaties,  53. 


♦«- 


PROCES  VERBAIj. 

As  Evidence,  see  Evidence,  1411. 


PROCHEIN  AMI. 

For  Infant,  see  Infants,  III.  b. 


PROCIiAMATION. 

Of  President  Generally,  see  Constitutional 
Law,  1009. 

Of  Blockade,  see  Blockade,  1,  8,  12,  20,  21, 
63. 

Forbidding  Commercial  Intercourse  by,  see 
Embargo  and  Non intercourse,  II. 

Judicial  Notice  of  Proclamation  of  Presi- 
dent, see  Evidence,  66-68. 

Extrinsic  Evidence  to  Show  Time  of  Taking 
Effect,  see  Evidence,  1714. 

Of  Pardon  or  Amnesty,  see  Pardon  and 
Amnesty. 

Offering  Reward,  Right  to  Revoke,  sec  Re- 
ward, 6. 

Time  of  Taking  Effect  of,  see  Time.  7. 

As  Showing  Beginning  and  Close  of  Civil 
War,  see  War,  1,  3. 


PRO  CONFESSO. 

Judgment  Pro  Confesso,  see  Appeal  and  Er- 
ror, 2445;  Judgment,  I.  e,  2;  III.  d,  3; 
Partnership,  48. 


PROCTOR. 


Appearance  by,  see  Appearance,  5. 


PRODUCT. 

Patentability  of,  see  Patents,  V.  b,  7. 
Infringement   of    Patent    for,    see    Patents,. 

XIV,  f. 
Construction  of  Patent  for,  see  Patents,  737- 

748. 


^•» 


PRODUCTION  OF  DOCUMENTS. 


See  Discovery  and  Inspection,  II. 


#•» 


PROFERT. 

Lack  of.  Cured  by  Verdict,  see  Appeal  and 

Error,  4710. 
In  General,  see  Pleading,  I.  u. 


PROFESSION. 

License  Tax  on,  see  License,  II. 
Taxation  of,  see  Taxes,  134. 


PROFITS. 

Liability  for,  of  Sureties  on  Bond  on  Ap- 
peal from  Foreclosure  Decree,  see  Ap- 
peal and  Error,  5700. 

Right  to,  of  Successful  Party  in  Suit  to 
Quiet  Title,  see  Cloud  on  Title,  57. 

From  Unauthorized  Publication  of  Copy- 
righted Book,  Accounting  for,  see  Copy- 
right, 51. 

Loss  of,  as  Element  of  Damages,  see  Dam- 
ages, VI.  o,  2;   VI.  t. 

Liability  for,  of  One  Wrongfully  in  Posses- 
sion of  Another's  I^and,  see  Ejectment, 
VI. 

Insurance  of,  see  Insurance,  537,  559a. 

Interest  on,  see  Interest,  12,  76-79,  122,  123. 

Laches  as  Bar  to  Accoimt  for,  see  Limitation 
of  Actions,  179. 

Rights  of  Parties  to  Mortgage  as  to,  see 
Mortgage,  II.  b. 

Separate  Trust  in,  see  Mortgage,  65. 

Accounting  for,  as  Incident  to  Decree  for 
Redemption,  see  Mortgage,  525,  534. 

Creation  of  Partnership  by  Community  of 
Interest  in,  see  Partnership,  2-9. 

Participation  in.  as  Evidence  of  Partnership,, 
see  Partnership,  10,  11. 

Creation  of  Partnership  by  Agreement  for 
Division  of.  see  Partnership,  18-24. 

Devise  of,  see  Wills,  80,  81. 
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PRO    FORMA— PROHIBITIOX,    II. 


PRO  FORMA. 

Rendition  of  Judgment  Pro  Forma  by  Court 
of  Claims,  see  Court  of  Claims,  23a. 


«#-*- 


PROHIBITIOX. 

/.  In  General,  I'S. 
II.  Adequacy  of  Other  Remedies^  9-20, 
III.  Proceedings   that   May    be   Forbid- 

den,  21-34. 
IV.  Procedure,  S6-S. 

Jurisdictional     Amount     on     Appeal     from 

Judgment    in,    see    Appeal    and    Error, 

400. 
Jurisdiction  of  Supreme  ('ourt  to  Issue  Writ 

of,  see  Appeal  and  Error,  815. 
Against  Levying  Tax,  Federal  Question  as  to, 

see  Appeal  and  Error,  1666. 
Review  of  Discretion  as  to  Granting  of,  see 

Appeal  and  Error,  4390. 
Prerogative  Power  of  Territorial  Courts,  see 

Courts,  372. 
To  Review  Judgment  of  Court-Martial,  see 

Courts-Martial,  47,  48. 


/.  In  General. 

1-2.  Issues  of  fact  on  which  the  question 
of  jurisdiction  depends,  raised  by  a  petition 
of  intervention  and  an  answer  thereto,  are 
not  sufficient  ground  for  a  writ  of  prohibi- 
tion against  enforcing  or  proceeding  further 
in  orders  or  decrees  previously  made  in  the 
suit.  Re  Alix,  166  U.  S.  136,  17  Sup.  Ct. 
Rep.  522,  41 :  948 

3.  Where  there  was  a  division  of  opinion 
between  a  district  and  a  circuit  judge  as  to 
tlie  allowance  of  a  writ  of  habeas  corpus, 
a  writ  of  prohibition  to  the  circuit  court 
against  proceeding  further  under  the  writ 
was  withheld  until  after  a  decision  upon  the 
division  of  opinion.  Re  Virginia,  131  U.  S. 
Ixxxix.  Appx.  and  19:  153 

4.  An  application  to  stay  the  enforcement 
of  a  decree,  made  three  years  after  its  ren- 
dition and  after  an  appeal  therefrom,  by 
writ  of  prohibition,  will  not  be  granted  un- 
less upon  an  irresistible  case  and  adequate 
reason  shown  for  the  delay,  particularly  not 
where  such  intervention  involves  the  deter- 
mination of  public  questions,  action  in  re- 
ference to  which  is  appropriately  confided 
to  other  departments  than  the  judicial. 
Re  Cooper,  143  U.  S.  472,  12  Sup.  Ct.  Rep. 
453,  36:232 

5.  Where  the  case  has  gone  to  sentence 
and  the  want  of  jurisdiction  does  not  ap- 
pear upon  the  face  of  the  proceedings,  the 
granting  of  the  writ  of  prohibition,  which, 
even  if  of  right  is  not  of  course,  is  not  obli- 
gatory upon  the  court;  and  the  party  apply- 
ing may  be  precluded  by  acquiescence  from 
obtaining  it.  Re  Cooper,  143  U.  S.  472.  12 
Sup.  Ct.  Rep.  453.  36:  232 
Cited  In  Re  Rice,  l.V)  U.  S.  40.S,  39  L.  ed.  201. 


15  Sup.  Ct.  Rep.  149— Re  New  York  &  P. 
R.  S.  S.  Co.  155  U.  8.  531,  39  L.  ed.  240. 
13  Sup.  Ct.  Rep.  183— Re  Alix,  166  U.  S. 
i:^8,  41  L.  ed.  949,  17  Sup.  Ct.  Rep.  522— 
State  ex  rel.  Townsend  v.  Ward.  70  Minn. 
«3.  72  N.  W.  825— State  ex  rel.  De  Puy  v. 
EvaoH,  88  Wis.  264,  60  N.  W.  433. 

Editorial  note. 

[In  exercise  of  superintending  control 
over  inferior  courts.    51  L.RA.  33.] 

Nature  of  writ. 

Writ  of,  as  a  "Suit,"  see  Appeal  and 
Error,  1139. 

6.  Tlie  writ  of  prohibition  is  one  which 
commands  the  person  to  whom  it  is  directed 
not  to  do  something  which  the  court  is  in- 
formed he  is  about  to  do.  Ft  will  not  lie 
after  the  cause  is  ended.  United  States  v. 
Hoffman,  .4  Wall.  158,  18:  354 
Cited  In  Ex  parte  Easton,  95  U.   S.   72.   24   L. 

ed.  374— Ex  parte  .Tolns.  191  U.  S.  102.  48 
L.  ed.  112,  24  Sup.  Ct.  Rep.  27 — Sherlock  v. 
Jacksonville,  17  Fla.  96 — Savannah  v.  Gray- 
son, 104  Ga.  109,  30  S.  E.  963 — State  ex 
rel.  McLeod  y.  Potts,  50  La.  Ann.  Ill,  23  So. 
97 — Dayton  v.  Paine,  13  Minn.  495.  Gil. 
454 — State  ex  rel.  Morse  v.  Burckhartt,  87 
Mo.  539 — State  ex  rel.  Merriam  v.  Ross,  Vie 
Mo.  271.  31  S.  W.  600— State  ex  rel.  Ilaugh- 
ey  v.  Ryan,  180  Mo.  62,  79  8.  W.  429  - 
State  ex  rel.  Mason  v.  Laughlln,  7  Mo.  App. 
531 — P(»ople  ex  rel.  Gould  v.  Excise  Comrs. 
61  How.  Pr.  614 — People  ex  rel.  Ducheneau 
V.  House,  4  Utah,  380.  10  Pac.  838 — Brooks 
V.  Warren,  5  Utah,  90,  12  Pac.  659 — Gre- 
sham  V.  Ewell,  85  Va.  8,  6  S.  E.  700— Heln 
V.  Smith,  13  W.  Va.  370. 

7.  A  writ  of  prohibition  is  a  civil  remedy 
given  in  a  civil  action,  even  when  instituted 
to  arrest  a  criminal  action.  Authorities 
cited  in  Fams worth  v.  Montana,  129  U.  S. 
104,  9  Sup.  Ct.  Rep.  253.  32:  616 
CiU'd  In  Ro  Borrego,  8  N.  M.  657,  46  Pac.  211. 

8.  The  writ  of  prohibition  provided  for  by 
U.  S.  Rev.  Stat.  §  688,  U.  S.  Conip.  Stat. 
1901,  p.  565,  i.s  the  common-law  writ.  Its 
ofHce  is  to  prevent  an  unlawful  assumption 
of  jurisdiction,  and  not  to  correct  mere 
errors  and  irregularities.  Re  Cooper,  143 
U.  S.  472,  12  Sup.  Ct.  Kep.  453,  36:  232 


//.  Adequacy  of  Other  Remedies. 

See  also  infra,  36;  Mandamus,  64. 

9.  A  writ  of  prohibition  is  not  intended 
to  take  the  place  of  exceptions  to  a  libel  for 
insufficiency,  and  will  issue  only  in  case  of 
a  want  of  jurisdiction,  either  of  the  parties 
or  the  subject-matter  of  the  proceeding.  Re 
Fassett,  142  U.  S.  479,  12  Sup.  Ct.  Rep.  295, 

35!  1087 
Cited  in  Horner  v.  United  States,  143  U.  S.  577. 
36  L.  ed.  269,  12  Sup.  Ct.  Rep.  622— Re 
Engles,  146  U.  S.  359,  36  L.  ed.  1007.  13 
Sup.  Ct.  Rep.  281 — Re  Morrison  (Morrison 
V.  District  Court)  147  U.  S.  36,  37  L.  ed. 
68,  13  Sup.  Ct.  Rep.  246— Re  New  York  A 
P.  R.  S.  S.  Co.  155  U.  S.  532,  39  L.  ed.  249, 
15  Sup.  Ct.  Rep.  183 — The  Resolute.  168  U. 
S.  442,  42  L.  ed.  636,  18  Sup.  Ct.  Rep.  112 
— Paxson  V.  Cunningham,   11   C.  C.  A.   114. 
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21  XT.  S.  A  pp.  4«6.  63  Fed.  135 — The  Under- 
writer. 119  Fed.  737 — State  ex  rel.  Merrlam 
T.  Ross.  122  Mo.  476,  23  L.R.A.  544,  25  S. 
W.   947. 

\l^en  writ  will  Issue,  in  general. 

When  Prohibition  Proper  Remedy,  see 
Appeal  and  Error,  713. 

10-11.  A  writ  of  prohibition  is  never  to 
be  issued  unless  it  clearly  appears  that  the 
inferior  court  is  about  to  exceed  its  juris- 
diction. It  cannot  be  made  to  serve  the 
purpose  of  a  writ  of  error  or  certiorari,  to 
correct  mistakes  of  that  court  in  deciding 
any  question  of  law  or  fact  within  its  juris- 
diction. Re  Detroit  River  Ferry  Co.  104 
U.  S.  519,  26:815 

Re  Gordon,  104  U.  S.  515,  26:  814 

Re  Hagar.  104  U.  S.  520,  26:  816 

Smith  V.  \\Tiitney,  116  U.  S.  167,  6  Sup.  Ct. 

Rep.  570.  29:601 

DintinoMUhed  in  Speed  v.  Detroit,  98  Mich.  302, 

22  I..R.A.  843,  39  Am.  St.  Hep.  555,  57  N.  W. 
406. 

Di»a II proved  in  State  ex  rol.  Colcord  v.  Young. 
31  Fla.  601,  10  L.R.A.  638,  34  Am.  St.  Rep. 
41.   12   So.  673. 

Cited  in  Ex  parte  Pennsylvaiiia.  109  IT.  S.  175, 
27  L.  ed.  895.  3  Sup.  Ct.  Rep.  84 — Smith  v. 
Whitney,  116  U.  S.  176,  29  L.  ed.  004,  6 
Sup.  Ct.  Rep.  570 — Re  Fassett,  142  IT.  S. 
484.  35  L.  ed.  1089,  12  Sup.  Ct.  Rep.  296 — 
Re  Cooper.  143  U.  S.  495,  36  L.  ed.  239.  12 
Sup.  Ct.  Rep.  453 — Re  Morrison  (Morrison 
V.  District  Court)  147  U.  S.  33.  37  L.  ed. 
67,  13  Sup.  Ct.  Rep.  246 — The  Edith  Godden, 
25  Fed.  511 — The  City  of  Norwalk,  55  Fed. 
109 — United  States  ex  rel.  Deffer  v.  Kimball, 
7  A  pp.  D.  C.  503 — State  v.  Hocker,  33  Bla. 
287,  14  So.  686 — People  v.  Circuit  Court, 
169  III.  205,  48  N.  E.  717— State  ex  rel. 
Spalding  y.  Benton.  12  Mont.  73,  29  Pac. 
425— State  ex  rel.  Boston  &  M.  Consol  Cop- 
per &  S.  Min.  Co.  V.  Second  Judicial  Dist. 
Court,  22  Mont.  232,  56  Pac.  219— Lincoln 
Lucky  ic  L.  Min.  Co.  y.  District  Court,  7 
N.  M.  495,  38  Pac.  580 — People  ex  rel. 
Smith  T.  Doyle.  28  Misc.  415.  59  N.  Y.  Supp. 
959 — People  ex  rel.  Patrick  v.  F'ltzgerald,  73 
App.  Div.  344,  76  N.  Y.  Supp.  865 — People 
ex  rel.  Yearlan  y.  Spiers.  4  Utah,  396,  10 
Pac.  609 — State  ex  rel.  Cann  v.  Moore.  23 
Wash.  120.  62  Pac.  441— State  ex  rel.  Mor- 
ley  ▼.  Godfrey,  54  W.  Va.  77,  40  S.  E.  185 
— State  ex  rel.  I^ong  v.  Keyes.  75  Wis.  299, 
44  N.  W.  13— Re  Radl,  86  Wis.  646,  39  Am. 
St.  Rep.  918,  57  N.  W.  1105. 

12.  An  appellate  court  will  not  issue  a 
writ  of  prohibition  where  the  question  in- 
volved is  in  due  course  of  decision  by  the 
court  below.  Moran  v.  Sturges,  164  U.  S. 
256,  14  Sup.  Ct.  Rep.  1019,  38:  981 
Citfd  in  Re  New  York  &  P.   R.   S.   S.   Co.    l,-»5 

V.  S.  532,   39  L.  ed.  249,   15   Sup.   Ct.  Rep. 
183. 

13.  The  right  to  appeal  from  a  decree  of 
condemnation,  by  the  district  court  of 
Alaska,  of  a  British  vessel  for  illegally 
catching  seals,  prevents  the  remedy  by  pro- 
hibition against  enforcement  of  the  decree 
on  the  ground  that  it  was  made  without 
jurisdiction,  where  the  district  court  found 
u  a  fact  that  the  offense  was  committed 
▼ithin  the  waters  of  Alaska,  and  the  libelee 
neglected    to    procure    findings    as    to    the 

U.  S.  Dig.— 298 


exact   locality  of  the  offense.     Re  Cooper, 
143  U.  S.  472,  12  Sup.  Ct.  Rep.  453,    36:  232 

14.  It  is  no  ground  for  relief  by  prohibi- 
tion that  provision  has  not  been  made  for 
a  review  of  the  decision  of  the  court  of 
original  jurisdiction,  by  appeal  or  otherwise. 
It  matters  not  that  the  sum  demanded  is 
too  small  to  allow  an  appeal  to  the  supreme 
court.  Re  Detroit  River  Ferry  Co.  104  U.  S. 
519,  26:  815 
Cited  in  Ex  parte  Hoard,  105  U.  S.  580.  26  L.. 

ed.  1177 — Re  Morrison  (Morrison  v.  District 
Court)  147  U.  S.  33,  37  L.  ed.  67,  13  Sup. 
Ct.  Rep.  246 — La  Croix  v.  Fairfield  Coanty, 
50  Conn.  327,  47  Am.  Rep.  648 — Garczynaki 
V.  Russell,  75  Han,  516,  27  N.  Y.  Supp.  461 
— State  ex  rel.  Bagley  v.  Superior  Court,  3 
Wash.  710,  20  Pac.  213 — State  ex  rel.  Morley 
V.  Godfrey,  54  W.  Ya.  77,  46  S.  E.  185. 

Discretion  as  to  Issaance  of. 

See  also  supra,  5. 

15.  The  issuance  of  a  writ  of  prohibition 
is  discretionary  where  there  is  another  legal 
remedy,  by  appeal  or  otherwise,  or  where 
the  question  of  the  jurisdiction  of  the  court 
whose  action  is  sought  to  be  prohibited  is 
doubtful,  or  depends  on  facts  which  are  not 
made  matter  of  record;  but  it  is  a  matter 
of  right  where  the  want  of  jurisdiction  is 
clear,  and  the  defendant  has  made  objection 
at  the  outset,  and  has  no  other  remedy.  Re 
Coopier,  143  U.  S.  472,  12  Sup.  Ct.  Rep.  453, 

36:  232 

Cited    in    Re   Morrison    (Morrison    v.    District 

Court)    147  U.  S.  83,  37  L.  ed.  67,  13  Sup. 

Ct.  Rep.  246 — Mason  v.  Grubel,  64  Kan.  840, 

68  Pac.  660. 

16.  Where  there  is  another  legal  remedy 
by  appeal  or  otherwise,  or  where  the  ques- 
tion of  the  jurisdiction  of  the  court  is 
doubtful,  or  depends  on  facts  which  are  not 
made  matter  of  record,  or  where  the  appli- 
cation for  a  writ  of  prohibition  is  made  by 
a  stranger,  the  granting  or  refusal  of  the 
writ  is  discretionary,  nor  is  the  granting  of 
the  writ  obligatory  where  the  case  has  gone 
to  sentence,  and  the  want  of  jurisdiction 
does  not  appear  upon  the  face  of  the  pro- 
ceedings. Re  Rice,  155  U.  S.  396,  15  Sup. 
Ct.  Rep.  149,  39:  198 

Proceedings  In  varioas  courts. 

17.  The  district  court,  having  general  ju- 
risdiction over  the  subject-matter  and  par- 
ties on  a  libel  in  admiralty  against  a  ship, 
will  not  be  prevented  by  writ  of  prohibition 
from  proceeding  to  determine  the  liability 
of  charterers  brought  in  as  defendants  on 
petition  of  the  owners  of  the  vessel  libeled, 
.since  any  error  in  entertaining  a  claim 
against  the  charterers  can  be  corrected  on 
appeal.  Re  New  York  &  P.  R.  S.  S.  Co.  155 
r.  S.  523,  15  Sup.  Ct.  Rep.  183,  39:  246 
Cited  in  Re  Huguley  Mfg.  Co.   184  U.   S.  302, 

46  L.  ed.  552,  22  Sup.  Ct.  Rep.  455 — State 
ex  rel.  Ilofmann  v.  Scarritt,  128  Mo.  339, 
30  S.  W.  1026. 

18.  A  writ  of  prohibition  against  pro- 
ceedings in  a  circuit  court  of  the  Ignited 
States  will  not  be  granted  by  the  Supreme 
Court  where  the  case  is  one  in  which  a  de- 
cision in  the  circuit  court  could  be  taken 
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by  appeal  to  the  circuit  court  of  appeals, 
and,  after  final  decree,  an  appeal  would  lie 
to  the  Supreme  Court  in  respect  to  the 
question  of  jurisdiction,  if  properly  raised 
and  certified.  Re  Huguley  Mfg.  Co.  184  U. 
S.  297,  22  Sup.  Ct.  Rep.  455.  46:  549 

Clled  In  Ex  parte  Joins.  191  U.  S.  102,  48  L. 
ed.  Ill,  24  Sup.  Ct.  Rep.  27 — Cross  v.  Su- 
perior Court,  2  Cal.  App.  343,  83  Pac.  815 — 
Kilty  V.  Railroad  Comrs.  184  Mass.  311.  68 
N.  E.  236 — State  ex  rel.  Morley  v.  Godfrey, 
54    W.    Va.    77,    46    S.    E.    185. 

19.  The  existence  under  N.  M.  Code,  § 
3358,  of  the  right  to  appeal  to  the  district 
court  from  judgments  of  the  justice  of  the 
pence  in  actions  of  forcible  entry  and  de- 
tainer, justifies  the  territorial  supreme  cc"**t 
in  refusing  to  restrain  the  justice  from  tak- 
ing further  proceedings  in  actions  of  that 
nature  in  which  judgment  had  been  given 
against  a  defendant  claiming  to  be  the  own- 
er of  the  property,  and  alleging  a  want  of 
jurisdiction  to  determine  the  question  of 
ownership  in  such  a  proceeding.  Alexander 
V.  Crollott,  199  U.  S.  580,  26  Sud.  Ct.  Rep. 
161,  50:  317 
Cited  in  People  ex  rel.  LiyiDgston  v.  Wyatt,  113 

App.  Dlv.  114,  99  N,  Y.  Supp.  114— I'eop'o 
ex  rel.  Hummel  v.  Trial  Term,  184  N.  Y.  32, 
76  N.   E.  782. 

20.  A  supposed  error  in  a  judgment  of  an 
admiralty  court  on  the  merits  of  an  action 
for  pilotage  fees  cannot  be  corrected  by 
prohibition.  The  remedy,  if  any,  is  by  ap- 
peal. Re  Pennsylvania,  109  U.  S.  174,  3  Sup. 
Ct.  Rep.  84,  27:894 
Cited  In  Smith  v.  Whitney.  116  U.  S.  176,  29 

L.  ed.  604,  6  Sup.  Ct.  Rep.  570— The  Edith 
Godden,  25  Fed.  511 — State  ex  rel.  Merriam 
T.  Ross,  136  Mo.  273,  31  8.  W.  600 — People 
ex  rel.  Smith  v.  Doyle,  28  Misc.  416,  59  N. 
Y.  Supp.  959 — People  ex  rel.  Yearlan  v. 
Spiers,  4  Utah,  396,  10  Pac.  609. 


III.  Proceedings  that  May  be  Forbid- 
den, 

Against  Entertaining  Jurisdiction  in  Admi- 
ralty, see  Admiralty,  330. 

Proceedings  before  Court-Martial,  see  Courts- 
Martial,  22. 

21.  A  writ  of  prohibition  will  be  issued 
only  in  case  of  a  want  of  jurisdiction  either 
of  the  parties  or  of  the  subject-matter  of  the 
proceeding.  Morrison  v.  District  Court  of 
United  States  (Re  Morrison)  147  U.  S.  14, 
13  Sup.  Ct.  Rep.  246.  37:  60 
Cited   In    State  ex   rel.    Merriam   v.   Ross,    122 

Mo.  476,  23  L.R.A.  544,  25  S.  W.  047. 

22.  Where  the  court  whose  action  is  sought 
to  be  prohibited  has  clearly  no  jurisdiction 
of  the  cause  originally,  or  of  some  collateral 
matter  arising  therein,  a  party  who  has  ob- 
jected to  the  jurisdiction  at  the  outset  and 
iias  no  other  remedy  is  entitled  to  a  writ  of 
prohibition  as  a  matter  of  right.  Re  Rice, 
155  U.   S.  396,   15  Sup.  Ct.  Rep.   149, 

39:  198 

Cited  in  Re  New  York  &  P.  R.  8.  S.  Co.  155  U.  S. 

531,  39  L.  ed.  249,  15  Sup.  Ct.  Rep.  183 — 


Re  AUx,  166  U.  S.  137.  41  L.  ed.  949,  17  Sup. 
Ct.  Rep.  522— Re  Huguley  Mfg.  Co.  184  U. 
S.  .SOI.  48  L.  ed.  551,  22  Sup.  Ct.  Rep.  455 — 
Ex  parte  Joins,  191  U.  S.  102,  48  L.  ed.  111. 
24  Sup.  Ct.  Rep.  27— Kilty  v.  Railroad  Comrs. 
184  Mass.  311,  68  N.  E.  236. 

23.  Where  an  admiralty  court  has  juris- 
diction of  a  vessel  and  of  the  subject-matter 
of  the  suit  it  cannot  be  restrained  by  a  writ 
of  prohibition  from  deciding  all  questions 
properly  arising  in  that  suit^  such  as  a 
claim  for  pilotage  fees  under  the  statute 
of  another  state.  Re  Pennsylvania,  109  U. 
S.  174,  3  Sup.  Ct.  Rep.  84,  27:  894 

24.  A  prohibition  cannot  issue  from  the 
supreme  court  in  cases  where  there  is  no 
appellate  power  given  by  law,  or  any  special 
authority  to  issue  the  writ,  and  therefore 
cannot  be  granted  in  a  criminal  case.  Re 
Gordon,  1  Black,  503,  17:  134 
Cited  in  Ex  parte  Joins,  19r  U.  S.  102,  48  L. 

ed.  Ill,  24  Sup.  Ct.  Rep.  27^-Unlted  States 
ex  rel.  Fisher  v.  Williams.  14  C.  C.  A.  441. 
32  U.  S.  App.  126,  67  Fed.  385— Re  Paquet, 
52  C.  C.  A.  242,  114  Fed.  440— Barber  As- 
phalt PavinR  Co.  v.  Morris,  67  L.R.A.  769, 
66  C.  C.  A.  65,  132  Fed.  955. 

25.  Where  a  warrant  is  in  the  hands  of  a 
marshal,  commanding  him  to  execute  the 
judgment  of  a  circuit  court,  the  supreme 
court  cannot  prohibit  such  ministerial  officer 
from  performing  such  duty.  Re  Gordon,  1 
Black,  503,  17:  134 

Writ  to  United  States  district  coarts. 

See  also  supra,  17,  19. 

26.  The  supreme  court  may  issue  the  writ 
of  prohibition  to  a  district  court  when  that 
court  is  proceeding  in  a  case  of  admiralty 
and  maritime  cognizance  of  which  it  has  no 
jurisdiction.     Re  Easton,  95  U.  S.  68, 

24  r  373 
United  States  v.  Peters,  3  Dall.  121,  1:  535 
Cited  in  United  States  v.  Hoffman,  4  Wall.  163, 
18  L.  ed.  355 — Ex  parte  Graham,  10  Wall. 
543,  19  L.  ed.  982 — Ex  parte  Easton,  95  U. 
S.  71.  24  L.  ed.  374— Smith  v.  Whitney,  116 
U.  S.  176,  29  L.  ed.  604,  6  Sup.  Ct.  Rep.  570 
— Bx  parte  Phenix  Ins.  Co.  118  U.  S.  626, 
30  L.  ed.  280,  7  Sup.  Ct.  Rep.  25 — Re  Fassett, 
142  U.  S.  484,  35  L.  ed.  1089,  12  Sup.  Ct. 
Rep.  295 — Re  Cooper,  143  U.  S.  505.  36  L. 
ed.  243.  12  Sup.  Ct.  Rep.  453 — Ex  parte 
Joins,  191  U.  S.  102,  48  L.  ed.  111.  24  Sup. 
Ct.  Rep.  27 — Bains  v.  The  James  &  Cather- 
ine, Baldw.  563.  Fed.  Cas.  No.  756 — The  In- 
vincible. 2  Gall.  42,  Fed.  Cas.  No.  7,054— 
State  ex  rel.  Atty.  Gen.  v.  Gleason,  12  Fla. 
203 — State  ex  rel.  Reynolds  v.  White,  40  Fla. 
320.  24  So.  160— Tapia  v.  Martinet,  4  N.  M. 
335.  16  Pac.  272 — Lincoln-Luclcy  &  L.  Min. 
Co.  V.  District  Court,  7  N.  M.  495,  38  Pac. 
580 — People  ex  rei.  Smith  v.  Doyle.  28  Misc. 
416.  59  N.  Y.  Supp.  959 — People  ex  rel. 
Ducheneau  y.  House,  4  Utah,  381,  10  Pac. 
838. 

27.  Where  want  of  jurisdiction  of  the 
district  court  in  admiralty  appears  on  the 
face  of  the  proceedings,  a  writ  of  prohibition 
may  issue  from  the  Supreme  Court  of  the 
United  States.  Re  Phenix  Ins.  Co.  118  U.  S. 
610,  7  Sup.  Ct.  Rep.  25,  30:  274 
Cited    In    The    Underwriter,    119    Fed.    737— 
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State  ex  rel.  Reynolds  t.  Wlilte,  40  Fla.  320, 
24    So.    160. 

28.  The  supreme  court  is  authorized  "to 
issue  writs  of  prohibition  to  the  district 
courts  only  when  proceeding  as  courts  of  ad- 
miralty," and  consequently  cannot  issue  such 
a  writ  in  a  confiscation  proceeding,  although 
such  a  proceeding  is  in  rem,  and  is  required 
by  statute  to  conform  as  near  as  may  be  to 
proceedings  in  admiralty.  Re  Graham,  10 
Wall.  541.  19:  981 

Cited  in  Ex  parte  Joins,  191  U.  S.  102,  48  L. 
ed.  111.  24  Sup.  Ct.  Rep.  27. 

29.  Where  a  pleasure  yacht  purchased  in 
England  is  brought  into  the  port  of  New 
York,  and  is  there  seized  bv  the  collector  to 
enforce  payment  of  duties  on  her,  and  the 
owner  files  a  libel  in  the  United  States  dis- 
trict court  against  the  yacht  and  the  col< 
lector  to  obtain  the  return  of  the  yacht  and 
damages  for  the  seizure,  a  writ  of  prohi- 
bition will  not  be  issued  to  the  district  court 
to  prevent  further  proceedings  in  the  matter. 
Re  Fassett,  142  U.  S.  479,,  12  Sup.  Ct.  Rep. 
295,  35:  1087 

30.  A  writ  of  prohibition  will  not  issue  to 
prevent  a  district  court  of  the  United  States 
from  proceeding  in  a  petition  by  owners  of 
a  vessel  for  a  limitation  of  liability,  such 
proceeding  being  within  the  jurisdiction  of 
the  court.  Re  Engles,  146  U.  S.  357,  13  Sup. 
Ct  Rep.  281.  36:  1004 
Cited   In    State   ex   rel.   Merrlam  y.   Ross,   122 

Mo.  476,  23  L.R.A.  544,  25  S.  W.  947. 

30a.  The   Supreme    Court  of   the   United 

States    has   jurisdiction,    under    U.    S.   Rev. 

Stat.  §  688,  U.  S.  Comp.  SUt.  1901,  p.  565, 

to  proceed,  by  way  of  prohibition,  in  respect 

to  the  District  Court  of  the  United  States 

for  the  District  of  Alaska.    Re  Cooper,  138 

U.  S.  404,  11  Sup.  Ct.  Rep.  289,         34:  993 

died  in  Re  Cooper,  143  U.  S.  494,  86  L.  ed. 

239.    12    Sup.   Ct.   Rep.   453 — Percy    Summer 

Club  V.   Astle,  110  Fed.  489 — Llncoln-Lncky 

h   L.    MIn.   Co.   V.   District  Court,    7   N.   M. 

495,  38  Pac.  580. 

30b.  The  Supreme  Court  of  the  United 
States  possesses  no  revising  power  over  the 
decree  of  the  district  court  sitting  in  bank- 
ruptcy.  under  the  act  of  1841,  and  therefore 
cannot  issue  a  writ  of  prohibition  in  such  a 
rase.  Re  City  Bank  of  New  Orleans,  3  How 
292.  11:603 

Cited  In  Crawford  v.  Points,  13  How.  11,  14 
L.  ed.  20 — Ex  parte  Gordon.  1  Black,  505, 
17  L.  ed.  134 — Ex  parte  Graham,  10  Wall. 
543.  19  L..  ed.  982 — Rx  parte  Baston.  95  U. 
S.  72.  24  L.  ed.  374— Re  Cooper,  143  U.  8. 
504.  36  L.  ed.  243,  12  Sup.  Ct.  Rep.  453— 
Ex  parte  Joins,  191  U.  S.  102,  48  L.  ed. 
111.  24  Sap.  Ct.  Rep.  27— BUI  v.  Beckwlth, 
2  Nat.  Bankr.  Re^.  249,  Ped.  Cas.  No.  1,- 
406 — Re  Blnlnger,  7  Blatchf.  161,  3  Nat. 
Bankr.  Rep.  483,  Fed.  Cns.  No.  1.417 — 
Knlffbt  T.  Cheney.  5  Nat.  Bankr  Resr.  316, 
Fed.  Cas-  No.  7,883 — United  States  ex  rel. 
FIsfaer  T.  Williams.  14  C.  C.  A.  441.  32  U. 
8.  App.  126.  67  Fed.  385— Re  Paquet.  52  C. 
C.  A.  242.  114  Fed.  440 — C^urry  v.  Marvin. 
2  Fla.  417 — Chemung  Canal  Bank  v.  Jnd- 
•cm,  8   N.   Y.  263. 

31.  Where  it  appeared  that  the  district 


court,  after  the  creation  of  a  circuit  court 
for  that  district,  had  misconstrued  its  au- 
thority and  continued  to  act  in  cases  which 
were  lawfully  transferred  to  the  circuit 
court,  but  it  also  appeared  unquestionably 
that  the  court  was  acting  upon  a  sincere 
conviction  that  it  possessed  full  power  and 
authority  in  the  matter,  the  supreme 
court  withheld  the  writ  of  prohibition,  with 
liberty  to  counsel  to  apply  thereafter  to  the 
court  if  necessary.  Bronson  v.  lACrosse  & 
M.  R.  Co.  1  Wall.  405,  17:  616 

"Writ  to  circuit  court. 

See  also  supra,  18. 

32.  The  circuit  court  does  not  so  exceed 
its  jurisdiction  that  prohibition  will  lie  on 
the  mere  fact  that,  in  the  administration  of 
the  assets  of  an  insolvent  corporation  in  the 
custody  of  receivers,  summary  proceedings 
are  resorted  to.  Re  Rice,  155 'U.  S.  396,  15 
Sup.  Ct.  Rep.  149,  39:  198 

Writ  to  state  courts. 

33.  Prohibition  will  not  issue  out  of  the 
Federal  Supreme  Court  to  prevent  an  in- 
ferior state  court  from  proceeding  with  a 
cause  after  an  attempted  removal  to  a  Fed- 
eral circuit  court,  although  a  writ  of  error 
which  operated  as  a  supersedeas  was  taken 
to  the  Supreme  Court  from  the  judgment  of 
the  highest  state  court  awarding  a  peremp- 
tory mandamus  to  compel  the  inferior  state 
court  to  proceed  with  the  cause,  since  such 
supersedeas  does  not  operate  to  prevent  the 
inferior  state  court  from  proceeding  in  the 
cause  but  merely  prevents  the  use  of  the 
process  of  the  highest  state  court  under  the 
judgment  awarding  the  writ  to  compel  the 
inferior  state  court  to  proceed.  Chesapeake 
&  0.  R.  Co.  V.  White,  111  U.  S.  134,  4  Sup. 
Ct.  Rep.  353,  28:  378 

Writ  to  citizenship  courts. 

34.  Prohibition  against  the  Choctaw  and 
Chickasaw  citizenship  court  to  prevent  the 
giving  of  further  effect  to  a  judgment  an- 
nulling a  decree  of  a  Federal  court  in  the 
Indian  territory,  admitting  persons  to  citi- 
zenship in  those  nations,  or  the  certifying 
and  delivering  of  a  copy  of  such  judgment 
to  the  Dawes  commission,  on  the  ground 
that  the  provisions  of  the  act  of  Congress 
of  July  1,  1902  (32  Stat,  at  L.  641,  chap. 
1362),  §  31,  authorizing  in  a  test  case  the 
proceedings  upon  which  the  judgment  rests, 
are  unconstitutional, — will  not  issue,  where 
the  citizenship  court,  before  the  application 
for  prohibition  was  heard,  had  rendered  its 
judgment,  and  certified  the  same  to  the 
commission,  which  was  all  that  it  was  em- 
powered by  the  statute  in  question  to  do. 
Re  Joins,  191  U.  S.  93,  24  Sup.  Ct.  Rep.  27, 

48:  110 


/F.  Procedure. 

35.  The  rule  that  objection  to  its  juris- 
aiction  must  first  be  made  in  the  court  to 
which  the  writ  of  prohibition  is  prayed  to 
be  issued,  recognized.     Smith  v.   Whitney, 
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116  U.  S.  167,  6  Sup.  Ct.  Rep.  570,    29:  601 
Cited  in  State  ex  rel.  Butler  y.  Williams,  48 

Ark.  230,  2  S.  W.  848 — Harris  v.  Broker,  8 

Wash.   139,    35   Pac.   599. 

36.  It  seems  that  proceedings  upon  a  pe- 
tition for  writ  of  prohibition  must  be  con- 
sidered as  on  the  common -law  side  of  a 
court  having  both  common-law  and  equity 
powers,  and  that  the  proper  mode  of  invok- 
ing appellate  jurisdiction  is  by  writ  of 
error.  Smith  v.  Whitney,  116  U.  S.  167,  6 
Sup.  Ct.  Rep.  570,  29:  601 

37.  Upon  an  application  for  a  writ  of  pro- 
hibition to  a  naval  court-martial,  the  secre- 
tary of  the  navy,  being  an  executive  officer, 
and  not  a  member  of  the  court-martial, 
should  not  be  joined  as  a  party  defendant. 
Smith  v.  Whitney,  116  U.  S.  167,  6  Sup.  Ct, 
Rep.  570,  29:  601 
Cited  in  Judy  v.  Lashley,  50  W.  Va.  635,  57  L. 

R.A.  417,  41  S.  E.  197. 

38.  Whether  the  district  court  has  ex- 
ceeded its  jurisdiction,  or  not,  must  be  de- 
termined, in  an  application  for  a  writ  of 
prohibition,  not  upon  facts  stated  dehors  the 
record,  but  upon  those  stated  in  the  record 
upon  which  the  district  court  is  called  to 
act,  and  by  which  alone  it  can  regulate  its 
judgment.  Re  Easton,  95  U.  S.  68,  24:  373 
Cited  In  The  John  M.  Welch,  18  Blatcbf.  61,  2 

Fed.   371 — Gresham   v.    Ewell,   85  Va.   7,   6 
S.  E.  700. 


PROMISE. 

In  General,  see  Contracts. 

To  Interrupt  Statute  of  Limitations,  see 
Limitation  of  Actions,  IV.  c,  2. 

Allegations  as  to,  in  Assumpsit,  see  Plead- 
ing, 477-483. 


♦«- 


PROMISSORY   NOTES. 


See  Bills  and  Notes. 


PROMISSORY   STATEMENTS. 

As  Fraud,  see  Fraud  and  Deceit,  20,  25. 


♦«- 


PROMOTERS. 


Of  Corporations,  see  Corporations,  VIU. 


♦«- 


PROMOTION. 

In  Navy,  see  Army  and  Navy,  28. 
By   Brevet,   Effect   on    Right    to   Pay,   see 
Army  and  Navy,  107. 


PROOF. 

In  General,  see  Evidence. 

Conformity  of  Judgment  to,  see  Judgment. 

n.  f. 


PROOF  OF  CLAIM. 

Against   Decedent's    Estate,   see    Executon 
and  Administrators,  130,  131. 


♦«- 


PROOFS  OF  LOSS. 

In  General,  see  Insurance,  XIII. 
Waiver  of,  see  Insurance,  248,  363-369. 


PROPELLER. 

Collision  with,  see  Collision,  71-75,  181,  810. 


♦«- 


PROPERTY. 

Dogs  as,  see  Animals,  1. 

Seat  in  Stock  Exchange  as,  see  Bankruptcy, 
104,  119,  120. 

Good  Will  of  Lease  as,  see  Equity,  9. 

Ferry  Franchise  as,  see  Ferries,  5. 

Franchise  as  Generally,  see  Franchise,  1,  8. 

Mining  Claims  as,  see  Mines,  20,  21. 

Patent  Rights  as,  see  Patents,  11-17. 

Debt  as,  see  Limitation  of  Actions,  527; 
Taxes,  322. 

Of  County,  see  Counties,  11,  12. 

Of  District  of  Columbia,  see  District  of 
Columbia,  VII. 

Of  Municipal  Corporations  Generally,  see 
Municipal  Corporations,  II.  g. 

Of  States  Generally,  see  States,  V. 

Of  United  States,  see  United  States,  VU. 

Abandonment  of,  see  Abandonment,  1. 

What  Gives  Immunity  to  Destroy,  see  Ac- 
tion or  Suit,  44. 

What  Law  Governs,  see  Conflict  of  Laws, 

Guaranty  of  Right  to,  see  Constitutional 
Law,  IV.  b. 

Police  Power  as  to  Use,  Enjoyment,  and  De- 
struction   of,    sec    Constitutional  I^w, 

rv.  c,  2. 

Meaning  of.  Within  Constitution,  see  Consti- 
tutional Law,  61. 

Corporate  Ownership  of,  and  Rights  in,  see 
Corporations,  VI.  c. 

Liability  of  Stockholder  on  Stock  Paid  for 
in,  see  Corporations,  653-658. 

Description  of,  in  Deed,  see  Deeds,  HI.  b. 

Destruction  of,  to  Prevent  Spread  of  Fire, 
see  Constitutional  T^w,  867;  Municipal 
Corporations,  155,  156;  Shipping,  34. 

Condemnation  of,  nee  Eminent  Domain. 

What  Subject  to  Execution,  see  Execution, 

n.  a. 

Purchaser  of.  Pending  Suit,  see  Lis  Pendens. 


PROPERTY  RIGHTS— PROTEST. 
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Halicious  Killing   of   Horse,   see   Malicious 

Mischief. 
Alienability   of  Claim    under    Mexican    or 

Spanish  Covernment,  see  Private  Land 

Claims,  269-272. 
Aa  Construed  in  Treaty,  see  Treaties,  50,  51. 
Personal   Property   Generally,  see  Personal 

Property. 
Real  Property,  see  Real  Property. 

1.  The  right,  as  well  as  the  mode  or 
manner,  of  acquiring  property,  and  of 
alienating  or  transferring,  inheriting  or 
transmitting,  it,  is  conferred  by  society;  it 
is  regulated  by  civil  institution,  and  is  al- 
ways subject  to  the  rules  prescribed  by  posi- 
tive law.    Calder  v.  Bull,  3  Ball.  386, 

1 :  648 

CUed  in  Randall  v.  Kreii^er,  23  Wall.  149,  23 

L.  ed.  126— Cohen  v.  Wright,  22  Cal.  319— 

Beebe  v.  State,  6  Ind.  524,  63  Am.  Dec.  391. 

2.  A  man  may  make  any  disposition  of 
his  property  which  does  not  interfere  with 
the  existing  rights  of  others,  the  limitations 
on  such  power  being  those  only  which  are 
prescribed  by  law.  Sexton  v.  Wheaton,  8 
Wheat.  229,  5:  603 
Cited  in  Bean  v.  Patterson.  122  U.  S.  499,  30 

L.  ed.  1127,  7  Sup.  Ct.  Rep.  1298— Harklns 
V.  Bailey,  48  Ala.  378 — Marsh  v.  Richardson, 
49  Ala.  433 — Lylos  v.  Clements.  40  Ala.  449 
— Braune  v.  McGoe,  50  Ala.  362 — HoUeman 
T.  De  Nyse,  51  Ala.  99 — Lawson  v.  Alabama 
Warehouse  Co.  73  Ala.  292. 

3.  The  right  of  the  owner  of  property  to 
dispose  of  it,  subject  to  existing  laws, 
recognized.  M'Cutchen  v.  Marshall,  8  Pet. 
220,  8:  923 
Cited  in   Braune  v.  McGee,  50  Ala.  862. 

4.  An  order  of  survey  oi  a  tract  of  land, 
which  is  the  foundation  of  title,  and  capa- 
ble of  being  perfected  into  a  complete  title, 
is  "property,"  capable  of  being  alienated 
or  of  being  subjected  to  debts.  Chouteau  v. 
United   States,  9  Pet.   137,  9:78 


PROPRIETARY  GRANTS. 

See  Public  Lands,  III. 


PROSECUTION. 

Action  of  Debt  as,  see  Debt,  1. 


#•» 


PROSECUTOR. 

Due  Process  in  Requiring  Payment  of  Costs 
by,  see  Constitutional  Law,  782. 

Inserting  Name  of,  in  Indictment  or  Informa- 
tion, see  Indictment,  etc.,  7,  8. 


PROSPECTIVE    STATUTES. 

What  Constitutes,  see  Statutes,  11.  y. 


PROSPECTUS. 

Estoppel  to  Assert  Fraud  in,  see  Estoppel, 
169. 


PROSTITUTES. 

Police  Power  as  to,  see  Constitutional  Law, 
905. 


/ 


PROPERTY   RIGHTS. 

Equitable  Jurisdiction  over,  see  Equity,  I. 
d,  4. 


#•» 


PROPOSALS. 


For  Public  Contract,  see  Contracts,  684,  685. 


PROPRIETARIES. 

Adv^erse  Possession  against,  see  Adverse  Pos- 
session, 58. 

As  British  Subjects,  see  Aliens,  8. 

Confiscation  of  Property  of,  see  Confiscation 
and  Sequestration,  13,  14,  16-18. 


PROTEST. 

Effect  of,  on  Accepting  Payment  in  Medium 
Not  Contracted  for,  see  Accord  and 
Satisfaction,  2. 

Of  Bill  or  Note  for  Nonpayment,  see  Bills 
and  Notes,  IV. 

Against  Public  Improvement,  see  Constitu- 
tional Law,  234. 

As  Affecting  Right  to  Recover  Back  Duties 
Illegally  Exacted,  see  Duties,  XL  c. 

Effect  of,  to  Prevent  Estoppel,  see  Estoppel, 
189. 

Upon  Abandonment  of  Insured  Vessel,  sec 
Insurance,  589,  590. 

Necessity  to  Sustain  Recovery  of  Internal 
Revenue  Taxes  Illegally  Assessed,  see 
Internal  Revenue,  347-352. 

Payment  of  License  Fee  under,  see  License, 
21. 

As  Affecting  Sufficiency  of  Payment  Made, 
see  Payment,  79. 

Necessity  of  Alleging  Notice  of,  see  Plead- 
ing, 498. 

Necessitv  of  Alleging  Amount  of  Cost  of,  see 
Pleading,  499. 

Recovery  Back  of  Taxes  Paid  under,  see 
Taxes,  608-612. 
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PROTHONOTARY. 

Release  of  Errors  before,  see  Judgment,  30. 
Garnishment   of   Money    in   Hands    of,    see 
Garnishment,  15. 


PROVINCIAIi    COUNOIIi. 

Power  to  Grant  Lands  in  Florida,  see  Pri- 
vate Land  Claims,  58. 


PROVISIONAIi  COURT. 

Appellate  Jurisdiction  over  Decree  of,  after 
Transfer  to  Circuit  Court,  see  Appeal 
and  Error,  828,  864. 

See  also  War,  72-76. 


♦«- 


PROVISIONAL  GOVERNOR. 

Authority   to   Institute   Suit  on   Behalf   of 
State,  see  States,  235. 


PROVISIONS. 

As  Contraband,  see  Neutrality,  30,  31. 


PROVISO. 

Construing  Words  of,  as  Words  of  Covenant, 
see  Covenant,  4. 

In  Congressional  Land  Grants,  see  Public 
Lands,  58. 

Use  of  Term  to  Establish  Condition,  Cove- 
nant, or  Limitations  in  Trust,  see  R^^al 
Property,  10. 

Purpose,  Effect,  and  Construction  of,  see 
Statutes,  II.  t. 


PROVOCATION. 


Evidence  of,  see  Evidence,  2218,  2219. 


PROVOST  COURT. 

Federal  Question  as  to  Excess  of  Jurisdic- 
tion of,  see  Appeal  and  Error,  1884. 


-•-♦- 


PROXIMATE  CAUSE. 

/.  What  C€mstitut€8,  in  General,  1-3. 
II,  Of  Lo8S  by  Fire,  4. 
Mil.  Of  JjOss  or  Injury   by   Carrier   or 
Railroad  Company,  S'9, 


I,  What   Constitutes,    in   General. 

Of  Loss  of  Insured  Property,  see  Insurance, 
XI. 

Of  Injury  to  Employee  in  Mine  from  Ex- 
plosion of  Gas,  see  Master  and  Servant, 
27. 

Presumptions  and  Burden  of  Proof  Respect- 
ing, see  Evidence,  II.  h. 

Question  of  Law  or  Fact,  see  Trial,  VI.  c,  1. 

1.  In  order  to  warrant  a  finding  that  neg- 
ligence or  an  act  not  amounting  to  wanton 
wrong  is  the  proximate  cause  of  an  injury, 
it  must  appear  that  the  injury  was  the  nat- 
ural and  probable  consequence  of  the  neg- 
ligence or  wrongful  act  and  that  it  ought 
to  have  been  foreseen  in  the  light  of  the  at- 
tending circumstances.  Scheffer  v.  Washing-, 
ton  City,  V.  M.  &  G.  S.  R.  Co.  105  U.  S. 
249.  26:  1070 
Milwaukee  &  St.  P.  R.  Co.  v.  Kellogg,  94  U. 

S.  469,  24:  256 

Distinguished  in  Terre  Haute  &  I.  R.  Co.  v. 
Buck.  96  Ind.  355,  40  Am.  Rep.  168. 

died  in  Bodkin  v.  Western  U.  Teleg.  Co.  31 
Fed.  136 — Cornwall  v.  The  New  York,  38 
Fe4.  710— Pike  v.  Grand  Trunk  II.  Co,  30 
Fed.  258 — Northwest  Tranap.  Co.  v.  Boston 
M.  Ina.  Co.  41  Fed.  804— Tbe  R.  D.  Blbbor, 
2  C.  C.  A.  54,  8  U.  S.  App.  42,  50  Fed.  84.^-- 
Chicago,  at.  P.  M.  &  O.  R.  Co.  v.  Elliott.  2ii 
L.R.A.  587,  6  C.  C.  A.  352,  12  U.  S.  App. 
381,  55  Fed.  954 — Southern  P.  Co.  v.  Yenr- 
Kln.  48  C.  C.  A.  504,  109  Fed.  443— Colt 
V.  German  Sav.  &  L.  Soc.  63  L.R.A.  424,  69 
C.  C.  A.  602,  124  Fed.  122— I^uteiei-  v.  Man- 
hattan R.  Co.  63  C.  C.  A.  42,  128  Fed.  ,'344— 
.Tamagln  v.  Travelers'  Protective  Asso.  08 
L.R.A.  502.  66  C.  C.  A.  625,  l.'{3  I>d.  8nr>— 
Kmpire  State  Cattle  Co.  v.  Atchison,  T.  & 
S.  F.  R.  Co.  135  Fed.  142— Texas  &  P.  R. 
Co.  V.  Contourie,  68  C.  C.  A.  186,  135  Fed. 
474 — Thompson  v.  Louisville  &  N.  R.  Co.  91 
Ala.  499,  11  L.R.A.  147,  8  So.  406— St. 
IjOuIs,  I.  M.  &  S.  R.  Co.  V.  Bragg.  69  Ark. 
405,  86  Am.  St.  Rep.  206,  64  S.  W.  226— 
Fererro  v.  Western  U.  Teleg.  Co.  9  A  op.  V. 
C.  475,  35  L.R.A.  553 — Guenther  v.  Metro- 
politan R.  Co.  23  App.  D.  C.  514 — Braiin  v. 
Craven.  175  111.  411,  42  L.R.A.  202.  51  N.  K. 
657 — West  V.  Ward,  77  Iowa,  325.  14  Am. 
St.  Rep.  284.  42  N.  W.  300— Setter  v.  Mays- 
vlUe,  114  Ky.  70,  69  S.  W.  1074— Baltimore 
City  Pass.  R.  Co.  v.  Kemp,  61  Md.  87  - 
Baltimore  City  Pass.  R.  Co.  v.  Tanner,  no 
Md.  319,  45  Atl.  188— I>ewla  v.  Flint  &  P. 
M.  R.  Co.  54  Mich.  63,  52  Am.  Rep.  790,  19 
N.  W.  744— Omaha  &  R.  Valley  R.  Co.  v. 
Brady,  39  Neb.  57,  57  N.  W.  767~Purcell 
V.  Lauer.  14  App.  DIv.  36,  43  N.  Y.  Supp. 
988— Williams  v.  Delaware;  L.  &  W.  R.  Co. 
:i9  Hun,  434 — Ilollenbeck  v.  John86n.  1\)  Hun. 
500.  29  N.  Y.  Supp.  945 — Roberton  v.  New 
York.  7  Misc.  650,  28  N.  Y.  Supp.  13— 
Gudfelder  v.  Pittsburg,  C.  C.  &  St.  L.  Co. 
,14  Plttsb.  L.  J.  N.  S.  88— Richmond  &  D.  U. 
Co.  V.  PIckleslmer,  89  Va.  391.  10  S.  K. 
245 — Connell  v.  Chesapeake  *  O.  R.  i'o.  (Ball 
V.  Chesapeake  &  O.  R.  Co.)  93  Va.  57.  32 
L.R.A.  794,  57  Am.  St.  Rep.  786,  24  S.  K. 
407 — Fowlkes  v.  Southern  R.  Co.  96  Va.  747, 
32  S.  E.  464. 

2.  When  there  is  no  intermediate  ef- 
ficient cause,  the  original  wrong  must  ho 
considered  as  reaching  to  the  edect  and  as 
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proximate  to  it.    Milwaukee  &  St.  P.  R.  Co. 
V.  Kellorof,  94  U.  S.  469,  24:  256 

DUtinguUhed  In  Perry  v.  Cobb,  88  Me.  447,  49 
L.R.A.  398,  34  Atl.  278 — L.ynn  Gas  &  Elec- 
tric Co.  y.  Merlden  F.  Ins.  Co.  158  Masa 
575.  20  L..R.A.  303,  35  Am.  St.  Rep.  540.  33 
N.   E.   690. 

Cited  in  AfStna  Inn.  Co.  v.  Boon,  95  U.  S.  133, 
24  L.  ed.  399 — Scheffer  v.  Washington  City, 
V.  M.  it  G.  S.  R.  Co.  105  U.  S.  251,  26  L. 
ed.  1071— St.  Louis  A  S.  F.  R.  Co.  v.  Ma- 
thews. 165  IJ.  S.  21,  41  L.  ed.  619,  17  Sun. 
Ct.  Rep.  243— The  G.  R.  Booth,  171  U.  S. 
458.  43  L.  ed.  239,  19  Sup.  Ct.  Rep.  9 — 
Washburn  v.  Western  Ins.  Co.  9  Ins.  L.  J. 
426.  Fed-  Cas.  No.  17,216 — Omslaer  v.  Phlla- 
delpbia  Co.  31  Fed.  361 — ^The  Young  Ameri- 
ca, 31  Fed.  753— The  Ontario,  37  Fed.  227— 
The  Bordentown,  40  Fed.  689 — Mould  v.  The 
New  York,  40  Fed.  902 — Northwest  Transp. 
Co.  T.  Boston  M.  Ins.  Co.  41  Fed.  804 — 
Wheelwright  v.  Walsh.  44  Fed.  381— Pettle 
T-  Boston  Tow-Boat  Co.  44  Fed.  383— The 
Brlnton,  50  Fed.  582 — Cincinnati,  N.  O.  & 
T.  P.  R.  Co.  V.  Mealer,  1  C.  C.  A.  636,  6  U- 
S.  A  pp.  86,  50  Fed.  728 — Chicago,  St.  P.  M. 
ft  O.  R.  Co.  V.  Elliott,  20  L.R.A.  585,  5  C. 
r.  A.  350,  12  U.  S.  App.  381.  55  Fed.  052— 
Missouri  P.  R.  Co.  v.  Moseley,  6  C.  C.  A.  646, 

12  U.  S.  App.  601.  57  Fed.  925 — Atchison, 
T.  &  S.  F.  R.  Co.  ▼.  Reesman,  23  L.R.A.  771, 
9  C.  C.  A.  24.  19  U.  8.  App.  596,  60  Fed.  374 
— c;oodlander  Mill  Co.  v.  Standard  Oil  Co. 
27  L.R.A.  587.  11  C.  C.  A.  254,  24  U.  8. 
App.  7,  63  Fed.  405 — Crane  Elevator  Co.  v. 
Llppert,  11  C.  C.  A.  528,  24  U.  S.  App.  176. 
63  Fed.  948 — Travelers'  Ins.  Co.  v.  Mellck. 
27  L.R.A.  634,  12  C.  C.  A.  552,  27  U.  8.  App. 
.'S47,  65  Fed.  186 — Phenix  Ins.  Co.  v.  Char- 
leston Bridge  Co.  13  C.  C.  A.  62.  25  U.  S. 
App.   190.  65  Fed.   632 — Slyfleld  v.  Penfold, 

13  C.  C.  A.  514,  31  U.  S.  App.  317,  66  Fed. 
.364 — Long  Island  R.  Co.  v.  Kllllen,  14  C. 
r.  A.  421.  35  V.  S.  App.  21.'»,  67  Fed.  368— 
FInalvson  v.  Utlca  Mln.  &  Mill.  Co.  14  C.  C. 
A.  497.  32  U.  8.  App.  143.  67  Fed.  612— 
St.  Louis  &  S.  F.  R.  Co.  V.  Bennett,  16  C.  C 
A.  304.  32  U.  8.  App.  621,  69  Fed.  528— 
Southern  P.  Co.  v.  Johnson,  16  C.  C.  A.  327, 
44  U.  S.  App.  1,  69  Fed.  570 — Hughes  v. 
Pullman's  Palace  Car  Co.  74  Fed.  601 — West- 
em  Commercial  Travelers'  Asso.  v.  Smith, 
40  L.R.A.  656.  29  C.  C.  A.  226,  56  U.  8.  App. 
393.  85  Fed.  405 — The  Joseph  B.  Thomas.  46 
L.R.A.  71.  30  C.  C.  A.  339,  56  U.  8.  App.  619, 
86  Fed.  665— Berlin  Mills  Co.  v.  Croteau.  32 
C.  C.  A.  126.  50  U.  S.  App.  419.  88  Fed. 
863 — Rabe  v.  Consolidated  Ice  Co.  91  Fed. 
458 — Denver  &  R.  G.  R.  Co.  v.  Roller,  49  L. 
R.A.  85,  41  C.  C.  A.  34,  100  Fed.  749— 
Herrlck  ▼.  Qulgley,  41  C.  C.  A.  298,  101  Fed. 
191— The  Indranl,  41  C.  C.  A.  513,  101  Fed. 
.%98 — Myers  v.  Chicago,  M.  A  St.  P.  R.  Co. 
101  Fed.  919 — ^The  Manitoba,  104  Fed.  152 
— Choctaw,  O.  &  G.  R.  Co.  v.  Holloway.  52 
C.  C.  A.  264,  114  Fed.  462— Clark  v.  Kan- 
sas City,  Ft.  S.  ic  M.  R.  Co.  64  C.  C.  A.  21, 
129  Fed.  343 — Jarnagln  v.  Travelers*  Pro- 
tective Asso.  6  L.R.A.  501,  66  C.  C.  A.  624, 
133  Fed.  894 — Empire  Stete  Cattle  Co.  v, 
Atchison,  T.  Sc  S.  F.  R.  Co.  135  Fed.  141 — 
Texas  &  P.  R.  Co.  v.  Coutourio,  68  C.  C.  A. 
185,  135  Fed.  473 — ^Thompson  v.  Louisville, 
k  N.  R.  Co.  91  Ala.  499.  11  L.R.A.  147,  8 
So.  406 — Western  R.  Co.  v.  Mutch,  97  Ala. 
197.  21  L.R.A.  317.  38  Am*.  St.  Rep.  179, 
11  So.  894 — Georgetown,  B.  it  L.  R.  Co.  v. 
Eagles,  9  Colo.  547,  13  Pac.  696 — Blythe  v. 
Denver  ft  R.  G.  R.  Co.  15  Colo.  336,  11  L. 
R.A.  618.  22  Am.  St.  Rep.  403,  25  Pac.  702— 
Hayes   t.   WlUiams,    17   Colo.   472,   30   Pac. 


352 — Colorado  Coal  &  I.  Co.  v.  Lamb,  6  Colo. 
App.  259.  40  Pac.  251— Plelke  v.  Chicago.  M. 
it  St.  P.  R.  Co.  6  Dak.  454,  41  N.  W.  669— 
Boss  V.  Northern  P.  R.  Co.  2  N.  D.  139.  33 
Am.  St.  Rep.  756.  49  N.  W.  655— State  v. 
Ruth.  9  S.  D.  92.  68  N.  W.  189 — Fererro 
V.  Western  U.  Teleg.  Co,  9  App.  D.  C.  475, 
35  L.R.A.  553 — Dashlell  v.  Washington  Mar- 
ket Co.  10  App.  D.  C.  94 — Pullman  Palace 
Car  Co.  V.  I^ack.  143  III.  260.  18  L.R.A. 
220,  32  N.  E.  285 — Pullman's  Palace  Car 
Co.  V.  Laack.  41  III.  App.  36 — Illinois  C.  R. 
Co.  V.  Crelghton,  63  111.  App.  170 — Chicago 
it  N.  W.  R.  Co.  V.  Gilllson,  72  111.  App.  220 
— American  Exp.  Co.  v.  Rlsley.  77  III.  App. 
484 — Chicago  &  G.  T.  R.  Co.  v.  Hoffman.  82 
III.  App.  463 — Louisville.  N.  A.  &  C.  R.  Co. 
V.  Krlnning.  87  Ind.  355 — Louisville,  N.  A. 
&  C.  R.  Co.  v.  Nltsche,  126  Ind.  235,  9  L.R.A. 
752,  22  Am.  St.  Rep.  582,  26  N.  E.  51— Ohio 
it  M.  R.  Co.  V.  Trowbridge,  126  Ind.  395,  26 
N.  E.  64 — New  York.  C.  ft  St.  L.  R.  Co.  v. 
Perrlguey,  138  Ind.  420,  34  N.  E.  233 — 
Lake  Shore  ft  M.  8.'  R.  Co.  v.  Wilson.  11 
Ind.  App.  491,  38  N.  B.  343 — Chicago  ft  E. 
R.  Co.  V.  Krelg,  22  Ind.  App.  405,  53  N.  E. 
1033 — Chicago  ft  E.  I.  R.  Co.  v.  Ross,  24 
Ind.  App.  228,  56  N.  E.  451— Knouff  v.  Lo- 
gansport,  26  Ind.  App.  206,  84  Am.  St.  Rep. 
292.  59  N.  E.  347 — Small  v.  Chicago,  R.  I. 
ft  P.  R.  Co.  50  Iowa,  346 — Small  v.  Chicago, 
R.  I.  ft  P.  R.  Co.  55  Iowa,  593,  8  N.  W.  437 
— Newman  v.  Chicago,  M.  ft  St.  P.  R.  Co.  80 
Iowa,  680,  46  N.  W.  1054— Liming  v.  Illi- 
nois C.  R.  Co.  81  Iowa,  252,  47  N.  W^.  66— 
Ward  V.  Chicago,  B.  ft  Q.  R.  Co.  97  Iowa, 
53,  65  N.  W.  909 — Missouri  P.  R.  Co.  v. 
Columbia,  65  Kan.  399,  58  L.R.A.  404,  69 
Pac.  338 — Chicago,  K.  ft  W.  R.  Co.  v.  Bell. 

I  Kan.  App.  76,  41  Pac.  209— Bowden  v.  Der- 
by, 99  Me.  212,  58  Atl.  993— Baltimore  City 
Pass.  R.  Co.  V.  Tanner,  90  Md.  310,  45  Atl. 
188 — Amsteln  v.  Gardner,  134  Mass.  10 — 
Tuttle  V.  Travellers'  Ins.  Co.  134  Mass.  176. 
45  Am.  Rep.  816 — Tasker  ▼.  Stanley,  158 
Mass.  150,  10  L.R.A.  469,  26  N.  E.  417— 
Spade  V.  Lynn  ft  B.  R.  Co.  168  Mass.  289, 
38  L.R.A.  513,  60  Am.  St.  Rep.  393,  47  N.  E. 
88 — Raymond  v.  Haverhill,  168  Mass.  384,  47 
N.  E.  101 — Stone  v.  Boston  ft  A.  R.  Co.  171 
Mass.  540,  41  L.R.A.  797.  51  N.  E.  1— 
Johnson  v.  Chicago,  M.  ft  St.  P.  R.  Co.  31 
Minn.  61,  16  N.  W.  488 — Ransier  v.  Minne- 
apolis ft  St.  L.  R.  Co.  32  Minn.  334,  20  N. 
W.  332 — McCord  v.  Western  U.  Teleg.  Co.  39 
Minn.  186,  1  L.R.A.  146,  12  Am.  St.  Rep. 
636,  39  N.  W.  315 — Dugan  v.  St.  Paul  ft  D. 
R.  Co.  40  Minn.  545,  42  N.  W.  538— Schu- 
maker  v.  St.  Paul  ft  D.  R.  Co.  46  Minn.  43, 
12  L.R.A.  259,  48  N.  W.  559— Purcell  v.  St. 
Paul  City  R.  Co.  48  Minn.  137,  16  L.R.A. 
204,  50  N.  W.  1034— Hansen  v.  St.  Paul  Gas- 
light Co.  82  Minn.  87,  84  N.  W.  727— La 
Londe  v.  Peake,  82  Minn.  126,  84  N.  W.  726 
— Lewis  V.  Flint  ft  P.  M.  R.  Co.  54  Mich.  59. 
52  Am.  Rep.  790,  19  N.  W.  744— Llllibridge 
V.  McCann,  117  Mich.  88.  41  L.R.A.  384.  72 
Am.  St.  Rep.  553,  75  N.  W.  288 — Morgan  v. 
Durfee,  69  Mo.  479,  33  Am.  Rep.  508 — 
Holwerson  v.  St.  Louis  ft  Suburlan  R.  Co. 
157  Mo.  230.  50  L.R.A.  854,  57  S.  W.  770— 
ChrlBty  V.  Hughes.  24  Mo.  App.  278 — Tllckpy 
V.  Welch,  91  Mo.  App.  12 — Lutz  v.  Atlantic 
ft  P.  R.  Co.  6  N.  M.  508.  16  L.R.A.  827,  liO 
Pac.  912 — Cerrillos  Coal  R.  Co.  v.  Deserant. 
9   N.    M.   60,   49    Pac.    807— Crete   v.   Childs. 

II  Neb.  257,  9  N.  M.  55 — St.  Joseph  ft  (i. 
I.  R.  Co.  V.  Hedge.  44  Neb.  458.  62  N.  W.  SST 
— Delaware.  L.  ft  W.  R.  Co.  v.  Salmon,  39 
N.  J.  L.  307,  23  Am.  Rep.  214— Hammill  v. 
Pennsylvania  R.  Co.  56  N.  J.  L.  379.  24  L. 
R.A.    535.    29    Atl.    151— Relper    v.    Nichols. 
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31  Hun,  495 — Hlne  ▼.  dishing,  53  Hun,  525, 
6    N.   Y.    Supp.    850 — Mitchell    v.    Rochester 
R.   Co.   4   Misc.   578.   25  N.   Y.   Supp.   744— 
Robertson  v.  New  York,  7  Misc.  649,  28  N.  Y. 
Supp.    13 — Lersner    v.    McDonald,    38    Misc. 
736,  78  N.  Y.  Supp.  1125 — Beetz  v.  Brooklyn, 
10   App.   Dlv.   384,   41   N.    Y.    Supp.    1009— 
Weber  v.  Third  Ave.  R.  Co.  12  App.  Dlv.  514, 
42  N.  Y.  Supp.  789 — Schalscha  v.  Third  Ave. 
R.  Co.   19   Misc.   142,  43  N.  Y.  Supp.  251— 
Hurley  v.  New  York  it  B.  Brewing  Co.  13 
App.  Dlv.  171,  43  N.  Y.  Supp.  259— Purcell 
V.   lAucr.   14  App.  Dlv.  43,  48   N.  Y.   Supp. 
988— White  v.  New  York,  15  App.  Dlv.  443, 
44  N.  Y.  Supp.  454 — Turner  v.  Nassau  Elec- 
tric R.  Co.  41  App.  Dlv.  217,  58  N.  Y.  Supp. 
490 — Cash  v.  New  York  C.  A  H.  R.  R.  Co.  56 
App.   Dlv.   477,   67  N.  Y.   Supp.   823 — Trapp 
V.   McClellan,   68   App.    Dlv.    366,    74    N.    Y. 
Supp.   130 — Hoey   v.   Metropolitan    Street  R. 
Co.  70  App.  Dlv.  64,  74  N.  Y.  Supp.  1113— 
Kremer  v.   New  York   Edison   Co.   102   App. 
Dlv.    441,    92    N.   Y.   Supp.   883— Ehrgott   v. 
New  York,  96  N.  Y.  281,  48  Am.  Rep.  622— 
Laldlaw   v.   Sage,   158  N.   Y.   100,  44  L.R.A. 
226,  52  N.  E.  679— Coley  v.  Statesvllle,  121 
N.  C.  317,  28   S.  E.  482— Adams  v.  Young, 
44  Ohio   St.   90,  58   Am.   Rep.   789,  4   N.   E. 
599— Hartvlg   v.    N.   P.    Lumber   Co.   19   Or. 
525,   25  Pac.   358 — Ahem  v.  Oregon  Teleph. 
&  Teles.  Co.  24  Or.  289,  22   L.R.A.  639,  33 
Pac.  403— Bunting  v.  Hogsett.  139  Pa.  375, 
12  L.R.A.  269,  23  Am.  St.  Rep.  192,  21  Atl. 
31 — Mack  V.   South   Bound   R.  Co.   52   S.  C. 
336,    40    L.R.A.   684,   68   Asa.    St.   Rep.   913, 
29  S.  B.  905 — Jones  v.  George,  61  Tex.  352, 
48  Am.  Rep.   280 — Eames  v.  Texas  &  N.  O. 
R.  Co.  63  Tex.  666— Missouri.  K.  &  T.  R.  Co. 
V.  McFadden  Bros.  89  Tex.  146.  32  S.  W.  853 
— Texas  &  P.  R.  Co.  v.  Blgham.  90  Tex.  227, 
38  S.  W.  162— O'Connor  v.  Chicago  &  N.  W. 
R.   Co.  92   Wis.   615,   66  N.   W.   795— Brush 
Electric  Light  &  P.  Co.  v.  Lefevre.  93  Tex. 
607.   49   L.R.A.    773,   77   Am.    St.   Rep.   898, 
57  S.  W.  640— Johnson  v.  Gulf,  C.  &  S.  F. 
R.  Co.  2  Tex.  Civ.  App.  142,  21   S.  W.   274 
— Waters  Pierce   Oil   Co.   v.   Davis,   24   Tex. 
Civ.    App.    514,    60   S.    W.    453— Handley    v. 
Daly  Mln.  Co.  15  Utah,  186,  62  Am.  St.  Rep. 
916,    49    Pac.    295 — Portsmouth    Ins.    Co.    v. 
Reynolds,  32  Gratt.  619 — Isham  v.  Dow,  70 
Vt.  592,  45  L.R.A.  92,  67  Am.  St.  Rep.  691, 
41  Atl.  585 — Tyler  v.  Ricamore,  87  Va.  470, 
12  S.  B.  799 — Brown  v.  Chicago,  M.  &  St.  P. 
R.  Co.  54  Wis.  359,  41  Am.  Rep.  41,  11  N. 
W.   356— Wletlng  v.   Mlllston,   77  Wis.   531, 
46  N.  W.  879— Davis  v.  Chicago,  M.  &  St.  P. 
R.  Co.  93  Wis.  483,   33  L.R.A.  658,  57  Am. 
St.  Rep.  935,  67  N.  W.  16 — Andrews  v.  Chi- 
cago,  M.   k   St.   P.   R.   Co.   96   Wis.   357,   71 
N.  W.  372— McFarlane  v.  Sullivan,  99  Wis. 
363,  74  N.  W.  559. 

3.  If  a  new  force  or  power  intervened  be- 
tween the  negligent  act  and  the  injury,  suffi- 
cient of  itself  to  stand  as  the  cause  of  the 
injury,  the  negligent  act  must  be  considered 
as  too  remote.  Scheffer  v.  Washington  City, 
V.  M.  &  G.  S.  R.  Co.  105  U.  S.  249, 

26:  1070 
DMinguiahed  in  Travelers'  Ins.  Co.  v.  Mellck. 

27    L.R.A.   633,    12   C.   C.   A.   551,   27   U.   S. 

App.  547,  65  Fed.  185. 

Cited  In  Washington  &  G.  R.  Co.  v.  Hlckey, 
166  r.  S.  528,  41  L.  ed.  1103,  17  Sup.  Ct. 
Rep.  661 — Goodlander  Mill  Co.  v.  Standard 
Oil  Co.  27  L.R.A.  587.  11  C.  C.  A.  260,  24 
TT.  S.  App.  7,  63  Fed.  406 — The  Paunpeck, 
,^0  C.  C.  A.  496.  57  U.  S.  App.  247.  86  Fed. 
926— Berlin  Mills  Co.  v.  Croteau.  32  C.  C. 
A.    130,   60   U.   S.   App.   419,   88   Fed.   803— 


Kelly  V.  Jutte  &  F.  Co.  44  C.  C.  A.  277,  104 
Fed.  958 — Ouverson  v.  Grafton,  5  N.  D.  290, 
65  N.  W.  676 — Dashlell  v.  Washington  Mar- 
ket Co.  10  App.  D,  C.  93 — North  Chicago 
Street  R.  Co.  v.  Wrlxon,  51  111.  App.  311 — 
New  York,  C.  &  St.  L.  R.  Co.  v.  Perrlguey, 
138  Ind.  421.  34  N.  B.  233— Cleveland,  C. 
C.  &  St.  L.  R.  Co.  V.  Stewart,  24  Ind.  App. 
385,  56  N.  E.  917 — Parmenter  v.  Marlon,  113 
Iowa,  303,  85  N.  W.  90 — Chicago,  K.  &  W. 
R.  Co.  V.  Bell,  1  Kan.  App.  76,  41  Pac.  209 — 
Setter  v.  Maysvllle,  114  Ky.  70,  69  S.  W. 
1074 — Tuttle  V.  Travellers'  Ins.  Co.  134 
Mass.  176,  45  Am.  Rep.  316 — ^Raymond  v. 
Haverhill,  168  Mass.  384,  47  N.  E.  101— 
Meyer  v.  King,  72  Miss.  8,  35  L.R.A.  475, 
16  So.  245— Koch  v.  Fox,  71  App.  Dlv.  295, 
75  N.  Y.  Supp.  913. 

Editorial  notes. 

[Proximate  cause  in  case  of  combined  neg- 
ligence of  master  and  coservant.  16  L.RA. 
819. 

Rule  of,  in  case  of  malicious  tort.  45 
L.RJ^.  87. 

As  affecting  liability  for  injury  to  servant 
of  other  person.     46  L.R.A.  119. 

What  deemed  to  be  the  proximate  cause  of 
injuries  following  a  runaway.  5  L.R.A. 
(N.S.)   373. 

Negligence  responsible  for  accident  as 
proximate  cause  of  personal  injury  received 
in  performance  of  act  or  work  rendered  nec- 
essary by  the  accident.    7  LJl.A.(N.S.)  907. 

Obstructions  in  highway  as  proximate 
cause  of  an  injury  notwithstanding  inter- 
vening cause.     9  L.R.A. (N.S.)    548. 

Negligent  breaking  of  bridge  as  proximate 
cause  of  obstruction  of  navigation,  neces- 
sary to  eflfect  repair.    10  L.R.A.(N.S.)  710.] 


II.  Of  Loss  by  Fire. 

4.  If  a  building  be  set  on  fire  by  negligence, 
and  an  adjoining  building  is  destroyed  with- 
out any  negligence  of  the  occupants  of  the 
first,  the  destruction  of  the  second  is  due 
to  the  negligence  that  caused  the  burning  of 
the  first.  Milwaukee  &  St.  P.  R.  Co.  v.  Kel- 
logg, 94  U.  S.  469,  24:  256 

Editorial  note. 

[Accumulation  of  inflammable  material 
which  aids  spread  of  fire  originating  on  an- 
other's property  as  proximate  cause  of  de- 
struction of  property  of  third  persons.  12 
L.R.A.(N.S.)  446.] 


///.  Of  Loss  or  Injury  hy  Carrier  or 
Railroad  Company, 

Negligence   or    Contributory    Negligence   of 

Passenger,  see  Carriers,  43-46. 
See  also  Railroads,  153;  Shipping,  255. 

5.  If  the  proximate  cause  of  a  loss  is  the 
net  of  God  or  the  public  enemy,  the  common 
carrier  is  excused,  although  his  own  neg- 
ligence or  laches  may  have  contributed 
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•  remote  cause.  Memphis  &  G.  R.  Co.  v. 
Reeves.  10  Wall.   176,  19:  909 

DUtinguiuhed  In   Calderon   y.   Atlas   S.    S.   Co. 

64   Fed.  877 — Lauterer  v.  Manhattan  R.  Co. 

63  C.  C\  A.  41,  128  Fed.  543— Pruitt  v.  Han- 

ntlMl  h  St.  J.  R.  Co.  62  Mo.  542 — Condlct  v. 

Grand  Trunk  R.  Co.  54  N.  Y.  506. 

Cited  In  Union  Ins.  Co.  v.  Shaw,  2  Dill.  23, 
Fed.  Cas.  No.  14.366— Southern  P.  Co.  v. 
Yeargln,  48  C.  C.  A.  504.  109  Fed.  443— 
Cole  V.  German  Say.  &  L.  Soc.  63  L.R.A.  424, 
59  C.  C.  A.  602.  124  Fed.  122— Washburn- 
rroaby  Co.  v.  Johnston.  60  C.  C.  A.  188,  125 
Fed.  274 — Gleeson  y.  Virginia  Midland  R. 
Co.  5  Mackey,  363 — Jones  y.  Minneapolis  & 
St.  L.  R.  Co.  91  Minn.  231,  103  Am.  St. 
Rep.  507,  97  N.  W.  893 — Read  y.  St.  Louis. 
K.  C.  &  N.  R.  Co.  60  Mo.  206— Dayls  y. 
Wabash,  St,  L.  &  P.  R.  Co.  89  Mo.  353,  1  S. 
W.  327 — American  Brewing  Asso.  y.  Tal- 
bot. 141  Mo.  681,  64  Am.  St.  Rep.  538,  42 
S.  W.  679 — Gillespie  y.  St.  Louis.  K.  C.  & 
N.  R.  Co.  6  Mo.  A  pp.  558 — Dayis  y.  Wabash. 
St.  L,  &  P.  R.  Co.  13  Mo.  App.  455 — Wit- 
ting y.  St.  Louis  &  S.  F.  R.  Co.  28  Mo.  App. 
Ill — Grler  y.  St.  Ix>uis  Merchants  Bridge 
Terminal  R.  Co.  108  Mo.  App.  570.  84  S.  W. 
1.58— Black  y.  Chicago.  B.  &  Q.  R.  Co.  30 
Neb.  206.  46  N.  W.  428 — Lamb  y.  Camden  & 
H.  R.  &  Transp.  Co.  46  N.  Y.  279,  7  Am.  Rep. 
327— Chllds  y.  Little  Miami  R.  Co.  1  Cin. 
Sup.  Ct.  Rep.  482 — Lamont  y.  Nashyille  k 
C.  R.  Co.  9  Helsk.  61— Louisyille  &  N.  R.  Co. 
y.  Manchester  Mills.  88  Tenn.  661.  14  S.  W. 
314 — International  &  G.  N.  R.  Co.  y.  Hal- 
loren,    53   Tex.   55,   37   Am.    Rep.   744. 

6-  Where,  on  account  of  the  failure  of  a 

carrier  to  start  its  train  until  after  the  time 

it  had  contracted  to  start  with  the  goods,  it 

found  the  road  obstructed  and,  during  the 

delay,  the  train  was  submerged  by  a  sudden, 

violent  and  extraordinary  flood,  the  flood  was 

the  proximate  cause  of  injury  to  the  goods. 

Memphis  &   C.  R.  Co.  v.  Reeyes,  10   Wall. 

176.  19:  909 

Cited  In   Lehman  y.   Central  R.  &  Bkg.  Co.  4 

Woods.  568.  12  Fed.  600 — Scott  y.  Baltimore 

C.    &   R.    S.    B.    Co.    19    Fed.    57— Richelieu 

ft  O.  Nay.  Co.  y.  Boston  M.  Ins.  Co.  26  Fed. 

603 — Arnold  y.  National   S.   S.  Co.  20  Fed. 

187 — The  Bordentown.  40  Fed.  689 — Mould 

T.   The   New   York.   40   Fed.   902— The   King 

Kalakau,  43  Fed.  173— The  Brinton.  50  Fed. 

582 — dhicago.  St.  P.  M.  &  O.  R.  Co.  v.  El'lott, 

20    L.R.A.    687.    5    C.   C.    A.    352,    12    U.    S. 

App.  3S1.  55  Fed.  954 — James  y.  James.  58 

Ark.    159.    41    Am.    St.    Rep.    95,    23    S.    W. 

10S>9— McVeagh  y.  Atchison.  T.  k  S.  F.   R. 

Co.   3   N.   M.   382.  5  Pac.  457 — Connelly   y. 

Rist,    20    Misc.    33,    46    N.    Y.    Supp.    321— 

Pntnam  y.  Broadway  k  S.  Aye.  R.  Co.  55  N. 

Y.  119,  14  Am.  Rep.  190. 

7.  Where  a  collision  occurred  between  two 
railroad  trains,  so  injuring  a  person  that  he 
subsequently  became  deranged  and  commit- 
ted suicide,  the  proximate  cause  of  his  death 
was  his  own  act;  and  no  action  could  be 
maintained  against  the  railroad  company 
for  negligently  causing  his  death,  under  a 
state  statute  authorizing  such  an  action. 
SchelTer  v.  Washington  City,  V.  M.  &  G.  S. 
R.  Co.  105  U.  S.  249.  26:  1070 
Cited  in  Accident  Ins.  Co.  y.  Crandal,  120  U. 

8.  532.  30  L.  ed.  748.  7  Sup.  Ct.  Rep.  685 — 
Craodal  y.  Accident  Ins.  Co.  27  Fed.  47 — 
Halle  y.  Texas  k  P.  R.  Co.  23  L.R.A.  777. 
9  C.  C.  A.  137,  23  U.  S.  App.  80,  60  Fed. 


560— Schalte  y.  Menke,  111  111.  App.  216 — 
Daniels  y.  New  York.  N.  H.  k  H.  R.  Co. 
183  Mass.  399.  62  L.R.A.  754.  67  N.  E.  424. 

8,  The' negligence  of  the  driver  of  a  street 
car  in  attempting  to  cross  a  railroad  in 
front  of  a  rapidly  approaching  train  which 
is  so  near  that  the  least  interruption  or  de- 
lay in  crossing  will  probably  lead  to  an  ac- 
cident, and  the  negligence  of  a  gateman  in 
lowering  the  gates  so  as  to  pen  th^  car  in 
on  the  track,  must  be  regarded  as  on«!  cause 
of  concurring  negligence  united  to  produce 
the  result;  and  the  negligence  of  the  gate- 
man  cannot  be  considered  as  a  distinct  and 
proximate  cause  of  the  resulting  accident, 
even  if  this  would  not  have  happened  if 
the  gates  had  not  been  lowered  improperly. 
Washington  &  G.  R.  Co.  v.  Hickey,  166  U.  S. 
521,  17  Sup.  Ct.  Rep.  661,  41:  1101 
Cited  in  Conowingo  Bridge  Co.  y.  Iledrick,  95 

Md.  679,  53  Atl.  430— Baltimore  y.  Beck, 
96  Md.  191.  53  Atl.  976— Stone  v.  Boston 
&  A.  R.  Co.  171  Mass.  540,  41  L.R.A.  797. 
51  N.  E.  1 — Washington  k  G.  R.  Co.  y. 
Hickey,  12  App.  D.  C.  274. 

9.  The  absence  of  a  brake  from  an  engine, 
the  presence  of  which  would  have  prevented 
a  collision  with  a  horse  on  the  track,  is  the 
proximate  cause  of  the  resulting  derailment. 
Choctaw,  0.  &  G.  R.  Co.  v.  HoUowav,  191 
U.  S.  334,  24  Sup.  Ct.  Rep.  102,  48:  207 
Cited  in  Cecil  v.  American  Sheet  Steel  Co.  64 

C.  C.  A.  76,  129  Fed.  546. 

Sditorlal  notes. 

[What  injuries  may  be  deemed  the  prox- 
imate result  of  discharging  passenger  at  im- 
proper place,  or  one  not  his  destination.  7 
L.R.A.(N.S.)  1177. 

Leaving  switch  unlocked  as  proximate 
cause  of  derailment  of  train  resulting  from 
the  throwing  of  the  switch  by  a  stranger. 
11  L.R.A.(N.S.)   738.] 


PRUSSIA. 

Effect  of  Extradition  Treaty  of  Incorpora- 
tion into  German  Empire,  see  Courts, 
114. 


PUBLIC. 

Prohibition  of  Address  on  Public  Grounds, 

see  Constitutional  Law,  859. 
Dedication  to,  see  Dedication. 


PUBLIC   ADMINISTRATOR. 

Failure  to  Appoint,  as  Ground  for  Collateral 
Attack  on  Letters,  see  Executors  and 
Administrators,  17. 

Right  to  Sue  on  Foreign  Cause  of  Action  in 
State  of  Foreign  Decedent,  see  Execu- 
tors  and   Admini$>trators,   151. 
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To  Railroad,  see  Railroads,  III. 


PUBLICATION. 

Of  Carriers'  Tariffs,  see  Carriers,  III.  g. 

Of  Notice  of  Condemnation  Proceedings,  see 
Eminent  Domain,  73-75. 

Of  Notice  of  Hearing  for  Sale  of  Lunatic's 
Property,  see  Incompetent  Persons,  13, 
14. 

Of  Notice  of  Claim  for  Contribution  to  De- 
velopment Work  on  Mining  Claim,  see 
Mines,  19a,  19b. 

Of  Dissolution  of  Partnership,  see  Partner- 
ship, 171. 

Of  Advertisement  of  Tax  Sale,  see  Taxes, 
643,  648,  650-652. 

Service  of  Citation  by,  see  Appeal  and  Er- 
ror, 2961. 

Notice  by,  see  Constitutional  Law,  707,  719, 
743,  744,  757-760,  762. 

As  Contempt  of  Court,  see  Contempt,  8. 

Effect  on  Subsequent  Right  to  Copyright,  see 
Copyright,  I.  f. 

Adoption  of  State  Practice  by  Federal 
Courts,  see  Courts,  1315,  1316. 

Sufficiency  of  Service  by,  to  Support  Judg- 
ment, see  Judgment,  984,  988,  1018, 
1067. 

Libelous  Publication,  see  Libel  and  Slander. 

Prior  Printed  Publication  as  Defense  in  In- 
fringement Suit,  see  Patents,  1149- 
1154. 

Disposal  of  Public  Lands  in  Sonora  by,  see 
Private  Land  Claims,  89. 

Notice  by,  of  Local  Improvement  Assess- 
ment, see  Public  Improvements,  56. 

Sufficiency  of  Service  by,  see  Writ  and  Proc- 
ess, IIL  d,  3. 

1.  An  advertisement  in  five  successive 
weekly  issues  of  the  paper  named  is  sufficient 
under  an  order  requiring  notice  of  a  special 
election  to  be  given  through  a  newspaper  for 
five  weeks.  Knox  County  v.  Ninth  Nat. 
Bank,  147  U.  S.  91,  13  Sup.  Ct.  Rep.  267, 

37:93 

2.  A  provision  for  thirty  days'  notice  of 
sale  by  publication  once  a  week  for  three 
weeks  successively  does  not  require  that  the 
last  notice,  but  only  the  first,  shall  be  pub- 
lished thirty  davs  before  the  sale.  Bell  Silver 
A  C.  Min.  Co.  v.  First  Nat.  Bank,  156  U.  S. 
470,  15  Sup.  Ct.  Rep.  440,  39:  497 
Cited  In  People's  Sav.  Bank  v.  Wunderllch,  178 

Mass.    407,   8C   Am.   St.    Rep.   403,   59   N.   E. 
1040. 

3.  The  order  of  publication  in  newspapers 
made  by  the  supreme  court  of  the  District 
of  Columbia  is  suflTiciont  to  give  due  notice 
of  the  filing  of  a  petition  and  an  opportunity 
to  all  persons  interested  to  show  cause  why 
the  prayer  of  the  petition  in  the  matter  of 
a  street  improvement  should  not  be  granted. 
Wight  V.  Davidson,  181  U.  S.  371,  21  Sup. 
Ct.  Rep.  616,  45:  900 

4.  Two  publications  in  each  of  four  con- 


secutive periods  of  seven  days  from  the  date 
of  an  order  of  publication  satisfies  the  re- 
quirement of  the  act  of  Congress  of  June  8, 
1898  (30  SUt.  at  L.  434,  chap.  394,  §  6),  re- 
quiring such  publication  in  the  District  of 
Columbia  at  least  ** twice  a  week  for  a  period 
of  not  less  than  four  weeks,"  although  there 
was  but  one  publication  in  the  last  calendar 
week  of  such  period.  Leach  v.  Burr,  188  U. 
S.  510,  23  Sup.  Ct.  Rep.  393,  47:  567 

5.  Where  a  notice,  by  the  statute,  was  to 
be  published  once  a  week,  if  it  be  published 
one  week  on  Mondav,  and  the  next  week  on 
Saturday,  the  law  is  complied  with.  Ron- 
kendorff  v.  Taylor,  4  Pet.  349,  7:  882 
Distinguished  In  Bunce  v.  Reed,  16  Barb.  350. 

Cited  In  Savings  &  L.  See.  v.  Thompson,  32 
Cal.  352 — Hernandez  v.  Ills  Creditors,  57 
Cal.  334 — Leach  v.  Burr,  17  App.  D.  C. 
138 — Flnlayson  v.  Peterson,  5  N.  D.  589,  33 
L.R.A.  534,  57  Am.  St.  Rep.  584,  67  N.  W. 
953 — Forsman  v.  Bright,  8  Idaho,  472,  69 
Pac.  473 — Re  New  Orleans,  62  La.  Ann.  1079, 
27  So.  592 — Hansen  v.  Mauberret,  52  La. 
Ann.  1567,  28  So.  167 — Raunn  y.  Leach,  53 
Minn.  87,  54  N.  W.  lOSS—State  v.  Yellow 
Jacket  S.  M.  Co.  5  Nev.  423 — Valentine  v. 
McCue,  26  Hun,  457 — Wood  v.  Knapp,  100 
N.  Y.  114,  2  N.  E.  632 — Haas  v.  Klsher. 
24  Pa.  Co.  Ct.  603 — Currcns  v.  Blocher,  21 
Pa.  Super.  Ct.  33 — State  ex  rel.  Boyd  v.  Su- 
perior Court,  6  Wash.  337.  33  Pac.  827— 
Marling  v.  Bobrccht,  13  W.  Va.  467. 

6.  Publication  every  day  except  Sunday  in 
the  proper  newspaper,  beginning  Monday, 
January  1,  and  concluding  Tuesday,  April 
2,  satisfies  the  provision  of  U.  S.  Rev.  Stat. 
§  2324  (U.  S.  Comp.  Stat.  1901,  p.  1426), 
for  giving  notice  b^  publication  "for  at  least 
once  a  week  for  ninety  days"  to  a  co-owner 
of  a  mining  claim  who  has  failed  to  con- 
tribute his  share  toward  the  annual  labor 
made  necessary  by  that  section.  Elder  v. 
Horseshoe  Min.  &  Mill.  Ck).  194  U.  S.  248, 
24  Sup.  Ct.  Rep.  643,  48:  960 

7.  The  objection  tliat  a  legal  notice  as  to 
a  public  improvement  and  assessments  there- 
for is  published  on  some  of  the  days  in  a 
supplement  of  the  newspaper,  and  not  in 
the  body  of  the  paper,  is  of  no  force. 
Lent  V.  Tillson,  140  U.  S.  316,  11  Sup.  Ct. 
Rep.  825,  35:  419 


PUBLIC  AUCTION. 

Mode  of  Selling  Decedent's  Lands  for  Debts, 
see  Executors  and  Administrators,  236. 


PUBIilC  BUIIiDINGS. 

Federal  Question  as  to  Breach  of  Condition 
for  Erection  of,  see  Appeal  and  Error, 
1705. 

Prize  Competition  for  Plan  for,  see  Con- 
tracts, 680,  681. 

See  also  Counties,  9,  14. 
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Editorial  note. 

[Lease  or  license  lor  private  use.     33  L. 
RJi.   118.] 


PUBIilC  CONTRACT. 

See  Contracts,  Vlll.;  District  of  Columbia, 
Vn.;  Municipal  Corporations,  VTL  d; 
States,  VII.;  United  States,  VL 


PUBIilC  CORPORATION. 

Bank  of  United  States  as,  see  Banks,  211. 

Distinction  Between  Public  and  Private  Cor- 
porations, see  Corporations,  4-10. 

Various  Public  Corporations,  see  Counties; 
Municipal  Corporations;  Irrigation  Dis- 
tricts;  Towns. 

Nature  of  United  States,  see  United  States, 
4,  5. 


PUBIilO  DEBT. 

Impairnaent  of  Contract  Obligations  by 
Taxation  of,  see  Constitutional  Law, 
1354. 

Of  States,  see  Stetes,  VIII. 


PUBLIC  EMPLOYEES. 

See  Master  and  Servant:  Officers. 


PUBLIC  ENEMY. 

Liability  on  Official  Bond  for  Money  Seized 

by.  see  Bonds,  110,  111. 
Loas  of  Goods  by  Carrier,  see  Carriers,  121, 

122. 
See  also  War,  IV. 


PUBLIC  GROUNDS. 

Prohibiting  Public  Address  on,  see  Const! tti- 
tional  Law,  859. 


PUBLIC    IMPROVEMENTS. 

I.  In  Cteneral;  Authority  For,  1'13. 
11.  AssesstnentSf  14'&2, 

a.  In  General,  14'3'4a. 

&.  I^roperty    Subject    to;    Exemp* 

Hon,  3&'43. 
e.  Procedure,  44. 

d.  Rules  of  Apportionment,  4S'63. 

e.  Enforcement;  Notice,   54-7. 

/.  Defenses;    Belief   Against,    SS' 

et, 

g.  Lien  of  Assessments,  62, 


Federal  Question  as  to,  see  Appeal  and  Er- 
ror, 2015. 

Construction  of  Bond  Given  by  Contractor, 
see  Bonds,  10. 

Suit  for  Compensation  for  Property  Destroy- 
ed by  Harbor  or  Chattel  Improvements, 
as  Claim  against  United  States,  sec 
Claims,  94. 

Due  Process  as  to,  see  Constitutional  Law, 
IV'.  b,  6,  c;  IV.  b,  8,  c,  (3). 

Due  Process  in  Collecting  Levee  Taxes,  see 
Constitutional  Law,  671. 

Bill  of  Rights,  see  Constitutional  Law,  829. 

Contractor's  Right  to  Recover  for  Extra 
Work,  see  Contracts,  686. 

Power  of  County  to  Subscribe  for  Stock  in, 
see  Counties,  15. 

Contracts  for,  in  District  of  Columbia,  see 
District  of  Columbia,  VII. 

Power  of  Legislative  Assembly  of  District 
of  Columbia  as  to,  see  District  of  Co- 
lumbia, 46. 

What  Constitutes  a  Taking  of  Land  for,  see 
Eminent  Domain,  103,  104,  118. 

Recital  in  Tax  Deed  as  Evidence  of  Payment 
of  Levee  Taxes,  see  Evidence,  2436. 

Revocation  of  License  to  Use  Streets  by 
Ordinance  for,  see  Highways,  8. 

Right  to  Injunction  against  Taking  or  Dam- 
aging of  Property  for,  see  Injunction, 
43,  44. 

Right  to  Include  Land  in  Irrip^ation  District, 
see  Irrigation  Districts,  5. 

Limitation  of  Action  Against  City's  Liabil- 
ity, see  Limitation  of  Actions,  344. 

Sale  of  Lottery  Ticket  for,  see  Lottery,  9. 

Hours  of  Labor  on,  see  Master  and  Servant, 
4-6. 

Municipal  Specification  of  Materials  for 
Street  Improvement,  see  Monopoly  and 
Combinations,  14. 

Public  Park  as,  see  Parks  and  Squares,  1. 

Liability  for  Infringement  of  Patented  Pave- 
ment, see  Patents,  1125. 

Necessity  of  Alleging  Abutting  Owner's  Con- 
sent in  Action  for  Breach  of  Paving 
Contract,  see  Pleading,  473. 

Sufficiency  of  Publication  to  Give  Notice  of 
Filing  of  Petition  for,  see  Publication,  3. 

Publishing  Notice  as  to,  in  Newspaper  Sup- 
plement, see  Publication,  7. 


I.  In  General;  Authority  For, 

Necessity  for,  as  Legislative  or  Judicial 
Question,  see  Courts,  177,  178. 

Authority  to  Keep  Streets  in  Washington  in 
Repair,  see  Highways,  4. 

Effect  of  Limitations  on  Power  to  Create  In- 
debtedness, see  Municipal  Corporations, 
II.  e,  2. 

Right  to  Rescind  Contract  on  Failure  of 
Municipality  to  Turn  over  Taxes  Col- 
lected, see  Municipal  Corporations,  64. 

Liability  for  Consequential  Injuries,  aoe 
Municipal  Corporations,  148. 

1.  Statutory  requisites  must  be  complied 
with-  in  the  prosecution  of  a  public  improve- 
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nient.    Zeigler  v.  Hopkins,  117  U.  S.  683,  6 
Sup.  Ct.  Rep.  919,  29:  1019 

Cited  in  Watkins  v.  Griffith,  59  Ark.  357,  27 
S.  W.  234 — Scotten  t.  Detroit,  106  Mich. 
570,  64  N.  W.  579 — Roswell  v.  Domlnlce,  9 
N.  M.  628,  58  Pac.  842 — Armstrong  v.  Og- 
den  City,  12  Utah,  492,  43  Pac.  119. 

2.  A  city,  by  purchasing  from  its  con- 
tractor his  property  invested  and  his  rights 
existing  in  the  contract,  does  not  assume  his 
debts.  Peake  v.  New  Orleans,  139  U.  S.  342, 
11  Sup.  Ct.  Rep.  541,  35:  131 
Distinguished  in  Warner  v.  New  Orleans,  167 

U.  S.  477,  42  L.  ed.  242,  17  Sup.  Ct.  Rep. 
892 — New  Orleans  v.  Warner,  175  U.  S. 
129,  44  L.  ed.  102,  20  Sup.  Ct.  Rep.  44. 

Cited  In  Barber  Asphalt  Paving  Co.  v.  ITarrls- 
burg.  29  L.R.A.  403,  12  C.  C.  A.  103,  28 
U.  S.  App.  108,  64  Fed.  286 — Warner  v. 
New  Orleans,  26  C.  C.  A.  513,  52  U.  S.  App. 
348,  81  Fed.  651 — Wilder  v.  New  Orleans, 
31  C.  C.  A.  252,  58  U.  S.  App.  109,  87  Fed. 
846. 

3.  A  contract  of  a  railroad  company  to 
keep  a  street  in  repair  does  not  compel  the 
company  to  grade  or  pave  the  street.  Chi- 
cago v/ Sheldon,  9  Wall.  50,  19:594 
Distinguished  in  District  of  Columbia  v.  Wash- 
ington &  G.  R.  Co.  1  Mackey,  378. 

Cited  in  District  of  Columbia  v.  Metropolitan  R. 
Co.  8  App.  D.  C.  357 — ^Western  Paving  Sup- 
ply Co.  V.  Citizens*  Street  R.  Co.  128  Ind. 
529,  10  L.R.A.  774,  25  Am.  St.  Rep.  462, 
26  N.  E.  188 — Dean  v.  Paterson,  67  N.  J. 
L.  201,  50  Atl.  G20. 

4.  Under  a  clause  in  a  contract  for  paving 
certain  streets  with  wood  pavement,  which 
provided  that  if  any  parts  of  the  pavement 
^'should  became  defective  from  imperfect  or 
improper  material  or  construction"  within 
three  years,  the  contractor  would  repair,  the 
liability  is  not  incurred  if  the  pavement  be- 
comes defective  from  other  causes  than  those 
specified.  District  of  Columbia  v.  Clephane. 
110  U.  S.  212,  3  Sup.  Ct.  Rep.  568,  28:  122 
Cited  In  Seltz  v.  Brewers'  Refrigerating  Mach. 

Co.  141  U.  8.  519,  35  L.  ed.  841,  12  Sup. 
Ct.   Rep.  46. 

Editorial  notes. 

[Power  of  city  to  bind  contractor  to  re- 
pair pavement.     44  L.RA.  527. 

Levees  as  public  improvements.  58  L.R.A. 
767. 

Patent  as  affecting  bid  on  public  con- 
tracts.   5  L.R.A.(N.S.)   680. 

What  conditions  or  defects  are  covered  by 
provision  in  paving  contract  requiring  con- 
tractor to  keep  pavement  in  repair.  9  L. 
R.A.(N.S.)    154.] 

Pairing  and  curbing. 

5.  A  city  authorized  to  contract  for  paving 
its  streets  with  power  to  assess  the  cost 
upon  the  adjoining  owners,  cannot  escape 
liability,  upon  a  duly  executed  contract  by 
failure  to  collect  from  adjoining  owners. 
Memphis  v.  Brown,  20  Wall.  289,  22:  264 
Cited    in    District   of    Columbia    v.    Lyon,    161 

U.  S.  207,  40  L.  ed.  672,  16  Sup.  Ct.  Rep. 
450 — Barber  Asphalt  Paving  Co.  v.  Denver, 
19  C.  C.  A.  143,  36  U.  S.  App.  499,  72  Fed. 
339 — Denny  v.  SpolEane,  25  C.  C.  A.  168,  48 
U.  S.  App.  282,  79  Fed.  723 — Portland  Lum- 
bering k,  Mfg.  Co.  y.  East  Portland,  18  Or. 


32,    6    L.R.A.    296,    22    Pac.    586— Soule    T. 
Seattle,  6  Wash.  317,  33  Pac.  384. 

6.  Certificates  of  indebtedness  are  valid 
obligations  of  the  District  of  Columbia  when 
issued  for  paving  and  curbing  done  under  a 
valid  contract  with  the  corporation  of  Wash- 
ington, and  that  corporation  and  its  succes- 
sor, the  District,  have  failed  in  the  duty  to 
make  the  required  assessments,  although  at 
the  time  the  certificates  are  issued  they  can- 
not be  lawfully  made  because  the  title  to  the 
lots  has  passed  to  a  bona  fide  purchaser. 
District  of  Columbia  v.  Lyon,  161  U.  S.  200, 
16  Sup.  Ct.  Rep.  450,  40:  670 
Cited  In  Heller  t.  Garden  City,  58  Kan.   268, 

48  Pac.  841. 

7.  A  purchase  in  good  faith  at  a  void 
sale  for  nonpayment  of  assessments  upon 
lots  for  paving  and  curbing,  when  made  to 
protect  the  interests  of  the  holder  of  certifi- 
cates of  indebtedness  given  by  the  District 
of  (Columbia  to  the  contractor  who  did  the 
work,  will  not  preclude  such  holder  from 
recovering  from  the  District,  when  it  was 
through  its  fault  that  the  sale  was  void  and 
the  lots  not  subject  to  a  lien  for  the  assess- 
ments. District  of  Columbia  v.  Lyon,  161  U. 
S.  200,  16  Sup.  Ct.  Rep.  450,  40:  670 

Sidewalks. 

8.  A  city  council  which  has  authority  to 
construct  sidewalks  can  direct  the  mayor  and 
the  chairman  of  the  committee  on  streets 
and  alleys  to  make  a  contract  on  behalf  of 
the  city  for  doing  the  work.  Hitchcock  v. 
Galveston,  96  U.  S.  341,  24:  659 
Cited  in  Jones  v.  Holzapfel,  11  Okla.  414,  6ft 

Pac.  511 — lioughry  v.  Pittsburgh,  29  Plttsb. 
L.  J.  N.  S.  481. 

9-10.  That  the  city  agreed  to  pay  for  a 
sidewalk  improvement  in  bonds  which  it  had 
no  power  to  issue,  does  not  relieve  it  from 
liability  to  pay  for  the  work  when  performed. 
Hitchcock  V.  Galveston,  96  U.  S.  341, 

24:  659 
Distinguished   in    Barber    Asphalt    Paving    Co. 

v.    Harrisburg,   29   L.R.A.   402,    12   C.   C.   A. 

101,  28  U.   S.  App.   108,  64  Fed.  285 — Wax- 

ahachie  v.  Brown,  67  Tex.  529,  4  S.  W.  207. 

Cited  in  Chapman  v.  Douglas  County,  107 
U.  S.  357,  27  L.  ed.  382,  2  Sup.  Ct.  Uep. 
62 — Read  v.  Plattsmouth,  107  U.  S.  575.  27 
L.  ed.  417,  2  Sup.  Ct.  Rep.  208 — District 
of  Columbia  v.  Lyon,  161  U.  S.  207,  40  L. 
ed.  672,  16  Sup.  Ct.  Rep.  450 — Houston  & 
T.  C.  R.  Co.  V.  Texas,  177  U.  S.  91,  44  L. 
ed.  685.  20  Sup.  Ct.  Rep.  545 — Dorian  v. 
Shreveport,  28  Fed.  294 — Dodge  v.  Memphis, 
51  Fed.  167 — Barber  Asphalt  Paving  I'o.  v. 
Harrisburg.  62  Fed.  568 — Barber  Asphalt 
Paving  Co.  v.  Denver.  19  C.  C.  A.  143,  36 
U.  S.  App.  499,  72  Fed.  339 — Douglass  v. 
Kavanangh,  .^3  C.  C.  A.  113,  62  U.  S.  App. 
38,  90  Fed.  378 — Travelers  Ins.  Co.  v.  John- 
son City.  49  L.R.A.  126,  40  C.  C.  A.  63,  99 
Fed.  609— Geer  v.  School  DIst.  No.  11,  49 
C.  C.  A.  546.  Ill  Fed.  689— Fernnld  v.  Gil- 
man,  123  Fed.  802 — Chelsea  Sav.  Bank  v. 
Ironwood,  66  C.  C.  A.  232,  130  Fed.  412 — 
Searcy  v.  Yarnell,  47  Ark.  284.  1  S.  W.  319 
— Rector  v.  Board  of  Improvement.  .'lO  Ark. 
132.  6  S.  W.  519— National  Tube  Works  Co. 
v.  Chamberlain,  5  Dak.  60,  37  N.  \V.  761 — 
Bicknell  v.  WIdner  School  Twp.  73  Ind. 
506 — Schipper  v.  Aurora,  121  Ind.  l.'»8.  6 
L.R.A.    319,    22    N.    E.    878 — Cedar    Rapids 
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Water  Co.  t.  Cedar  Raplda,  118  Iowa,  242, 
W  N.  W.  1081 — Marion  Water  Co.  ▼.  Marion, 
121  Iowa,  322,  96  N.  W.  883 — Kanaaa  City 
4  P.  R.  Co.  T.  Rich  Twp.  45  Kan.  292,  2G 
Pac.  595 — Hutchinson  &  S.  R.  Co.  y.  King- 
man County  (Hutcbinaon  &  S.  R.  Co.  ▼.  Fox) 
48  Kan.  79,  15  L.R.A.  405,  30  Am.  St.  Rep. 
273,  28  Pac.  1078 — Columbus  Waterworks 
Co.  T.  Columbus,  48  Kan.  114,  15  L.R.A. 
S60,  28  Pac.  1007 — Cherryvale  Water  Co.  v. 
Clierryvale,  65  Kan.  235,  69  Pac.  176 — 
Huglies  ▼.  Caddo  Levee  District,  108  La. 
152,  32  So.  218— L'Herbette  v.  Pittsfleld 
Nat.  Bank,  162  Mass.  140,  44  Am.  St.  Rep. 
354,  38  N.  E.  368 — Mister  v.  Kansas,  18 
Mo.  App.  223 — State,  Tappan,  Prosecutor, 
T.  Long  Branch  Police,  59  N.  J.  L.  373,  35 
Ati.  1070— Weiis  V.  Salina,  71  Hun,  568,  25 
K.  Y.  Supp.  134 — Tone  v.  Columbus,  39 
Ohio  St.  308,  48  Am.  Rep.  438 — London  & 
N.  Y.  Land  Co.  v.  Jelllco,  103  Tenn.  322,  52 
S.  W.  903 — Robertson  v.  Breedlore,  61  Tex. 
322— State  v.  Pullman,  23  Wash.  587,  83 
Am.    St.  Rep.   836,   63  Pac.   265. 

Consent  of  owners. 

Consent  to  Assessment,  see  infra,  23. 

11.  Consent  by  the  requisite  number  of 
property  owners,  to  be  manifested  by  fail- 
ure to  object,  is  jurisdictional  and  in  the 
nature  of  a  condition  precedent  to  the  ex- 
ercise of  the  power  to  levy  taxes  for  a  street 
improvement,  under  Utah  Sess.  Laws  1890, 
chap.  41.  Ogden  City  v.  Armstrong,  168  U. 
S.  224,  18  Sup.  Ct.  Rep.  98,  42:  444 
Cited  In  Morse  v.  Omaha,  67  Neb.  431,  93  N. 

W.  734. 

12.  A  proviso  in  a  contract  for  a  street 
improvement,  tbat  tbe  contractor  obtain  the 
written  consent  of  the  abutting  property 
owner  to  the  laying  of  the  proposed  pave- 
ment, is  not  a  condition  precedent  to  the 
performance  of  the  work  where  the  ordinance 
absolutely  directed  the  work  to  be  done,  but 
it  refers  only  to  a  privilege  conferred  upon 
the  property  owners  by  the  ordinance  to  de- 
cide upon  the  kind  of  pavement  to  be  laid. 
Hitchcock  V.  Galveston,  96  U.  S.  341, 

24:  659 

13.  Xo  notice  io  or  assent  by  the  taxpayer 
wa.9  necessary  to  the  validity  of  an  ordinance 
of  the  city  of  Portland  ordering  the  con- 
struction of  a  sewer,  and  creating  a  taxing 
district  out  of  the  area  to  be  drained.  Paul- 
sen v.  Portland,  149  U.  S.  30,  13  Sup.  Ct. 
Rep.  750,  37:  637 
CiUd  In  Wilson  v.  Salem,  24  Or.  508,  34  Pac. 

9. 


II.  Assessments* 


a.  In  General. 


Monlcipal  Liability  for  Failure  to  Make  As- 
sessment, see  supra,  6,  7. 

Federal  Question  as  to,  see  Appeal  and  Er- 
ror. 2014-2017. 

Reviewability  of  Question  as  to,  see  Appeal 
and  Error,  2083-2088. 

Doe  Process  as  to,  see  Constitutional  Law, 
IV.  b,  6,  c. 

Discrimination  Against  Nonresident,  see 
Constitutional  Law,  234. 


Impairment  of  Contract  Obligations  by  Re- 
peal of  Statute  Authorizing  Tax  to  Pay, 
see  Constitutional  Law,  1570. 

State  Decisions  on  Construction  of  Laws  as 
Binding  in  Federal  Courts,  see  Courts, 
1855. 

Assessment  for  Lands  Taken  by  Condemna- 
tion  Proceedings  Under  Right  of  Taxa- 
tion, see  Eminent  Domain,  1. 

Estoppel  as  to,  see  Estoppel,  194,  291. 

Conclusiveness  of  Judgment  as  to,  see  Judg- 
ment, III.  j,  4,  d. 

Partial  Invalidity  of  Statute  as  to,  see  Stat- 
utes, 80. 

Power  of  State  to  Require  Payment  in  Coin, 
see  Taxes,  692a. 

See  also  District  of  Columbia,  25. 

14.  Questions  of  method  and  detail  in  the 
construction  of  a  public  improvement  and 
the  assessment  of  its  cost  on  the  property 
interested  are  not  regulated  or  controlled 
bv  the  Federal  Constitution.  Davidson  v. 
New  Orleans,  96  U.  S.  97,  24:  616 
Cited  in  Spencer  v.  Merchant,  125  U.   S.  355, 

31  L.  ed.  767,  8  Sup.  Ct.  Rep.  921— Winona 
&  St.  P.  Land  Co.  v.  Minnesota,  150  U.  S. 
537.  40  L.  ed.  251.  16  Sup.  Ct.  Hep.  83 — 
Castillo  V.  McConnlco,  168  U.  S.  684,  42  L. 
ed.  626,  18  Sup.  Ct.  Rep.  229 — Louisville 
ft  N.  R.  Co.  v.  Barber  Asphalt  Paving  Co. 
107  V.  S.  434,  49  L.  ed.  822.  25  Sup.  Ct. 
Rep.  466 — Rolph  v.  Fargo,  7  N.  D.  065,  42 
L.RA.   655,   76   N.   W.   242. 

15.  Between  general  taxes  for  the  sup- 
port of  tlie  government  and  special  taxes 
for  local  improvement,  there  is  a  broad  dis- 
tinction. Illinois  C.  R.  Co.  v.  Decatur,  147 
U.  S.  190,  13  Sup.  Ct.  Rep.  293,  37:  132 
Cited  In   Warren    v.   Warren,    148   111.   652,   P,Q 

N.  E.  611— Chicago,  R.  I.  &  P.  R.  Co.  v. 
Ottumwa,  112  Iowa,  305,  51  L.R.A.  766,  83 
N.  W.  1074. 


16.  The  authority  to  levy  an 
for  a  local   improvement  has   its 
the  sovereign  power  of  taxation. 
Irrig.  District  v.  Bradley,  164  U. 
Sup.  Ct.  Rep.  56, 
Cited    In    St.    Louis    Southwestern 

Grayson,  72  Ark.  126,  78  S.   W. 

V.   Portland,  38  Or.  413,  55  L.R 

Pac.  2. 


assessment 
source  in 
Fallbrook 

S.  112,  17 

41 :  369 

R.    Co.    V. 

777— King 

A.   816,   63 


17.  That  private  property  is  to  be  as- 
sessed for  the  entire  cost  of  a  public  im- 
provement, including  the  benefit  to  streets 
and  public  squares,  is  not  shown  by  the  fact 
that  the  statute  makes  no  provision  as  to 
how  the  proportion  of  the  expense  applica- 
ble to  public  property  is  to  be  assessed  and 
paid  for,  while  elaborate  provision  is  made 
for  the  assessment  of  private  property  for 
its  proportion  of  the  expense.  New  Orleans 
V.  Warner,  175  U.  S.  120,  20  Sup.  Ct.  Rep. 
44,  44:  96 

18.  By  resorting  to  a  state  court  to  ob- 
tain relief  from  an  assessment  and  from 
any  personal  liability  provided  for  by  an 
unconstitutional  statute,  a  nonresident  does 
not  thereby  in  any  manner  consent  or  render 
himself  liable  to  a  judgment  against  him 
providing  for  any  personal  liability.    Dewey 
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V.  Des  Moines,  173  U.  S.  193,  19  Sup.  Ct. 
Rep.  379,  43:665 

19.  The  doctrine  respecting  bona  fide  pur- 
chasers for  value  cannot  be  invoked  to  pre- 
vent the  enforcement  of  the  lien  of  a  reas- 
sessment for  a  local  improvement  by  one 
who  purchased  the  property  affected  after 
the  original  attempt  to  assess  had  been  de- 
cUired  void,  and  before  the  new  assessment 
was  authorized.  Seattle  v.  Kelleher,  195 
U.  S.  351,  25  Sup.  a.  Rep.  44,  49:  232 

20.  The  power  of  Congress  to  legislate 
for  the  District  of  Columbia  includes  the 
power  to  provide  by  the  act  of  March  3, 
1899,  for  the  assessment  on  abutting  lands 
and  lands  benefited  of  one  half  or  more  of 
the  damages  for  and  in  respect  of  land  con- 
demned for  the  opening  of  streets.  Wight 
V.  Davidson,  181  U.  S.  371,  21  Sup.  Ct.  Rep. 
616.  45:  900 
Cited  In  Tonawanda  v.  Lyon,    181   U.   8.   302, 

45  L.  ed.  911,  21  Sup.  Ct.  Rep.  600 — Cass 
Farm  Co.  v.  Detroit,  181  U.  S.  396,  45  L. 
od.  915,  21  Sup.  Ct.  Rep.  644— Detroit  v. 
Parker,  181  U.  S.  401.  45  L.  ed.  921,  21 
Sup.  Ct.  Rep.  624 — Shumate  v.  Ileman.  181 
U.  8.  403,  45  L.  ed.  924,  21  Sup.  Ct.  Rep. 
645— Farrell  v.  West  Chicago  Park,  181  U. 
S.  404,  45  L.  ed.  925,  21  Sup.  Ct.  Rep.  600 
— Chadwick  v.  Kelley,  187  V.  S.  544.  47  L. 
ed.  294,  23  Sup.  Ct.  Rep.  175 — Schaefer  v. 
Werllng,  188  U.  S.  518,  47  L.  ed  572,  23 
Sup  Ct.  Rep.  449 — Shepard  v.  Barron,  194  U. 
8.  567,  48  L.  ed.  1120,  24  Sup.  Ct.  Rep. 
737— Martin  v.  District  of  Columbia,  205 
U.  S.  138,  51  L.  ed.  743,  27  Sup.  Ct.  Rep. 
440— Brown  v.  Drain,  112  Fed.  584— Boise 
City  V.  Wilson,  51  C.  C.  A.  684,  113  Fed. 
1017— Matthews  v.  Kimball,  70  Ark.  454,  66 
S.  W.  651-r-DuDcan  v.  Ramish.  142  Cal.  692, 
76  Pac.  661 — Clapp  v.  MacFarland.  20  App. 
D.  C.  230 — Lappln  v.  District  of  Columbia. 
22  App.  D.  C.  76 — Brandenburg  v.  Dis- 
trict of  Columbia,  26  App.  D.  C.  143 — Bar- 
field  V.  Gleason,  111  Ky.  514,  63  S.  W.  964— 
People. ex  rel.  Scott  v.  Pitt,  169  N.  Y.  529, 
58  L.R.A.  384,  62  N.  E.  662— Harrlsburg  v. 
McPherran,  200  Pa.  346,  40  Atl.  988. 

Editorial  note. 

Assessments  for  benefits  or  damages  for 
opening,  changing  grade,  or  improving  high- 
way. 42:  271 

Special  assessments. 

21.  The  special  assessments  for  drains, 
ditches,  and  other  works  which  the  Illinois 
act  of  April  24,  1871,  provides  may  be  im- 
posed in  proceedings  taken  in  the  county 
court,  with  the  aid  of  commissioners  and  a 
jury,  are  not  authorized  by  111.  Const.  1870, 
art.  9,  §  9,  which  provides  that  the  general 
assembly  may  vest  corporate  authorities  of 
cities,  towns,  and  villages  with  power  to 
make  local  improvements  by. special  assess- 
ments and  by  special  taxation  of  contiguous 
property,  since  this  constitutional  provision 
limits  the  grant  of  such  power  to  the  au- 
thorities of  cities,  towns,  and  villages,  and 
thereby  excludes  the  grant  of  it  to  a  county 
court,  board  of  commissioners,  or  jury, 
O'Brien  v.  Wheelock,  184  U.  S.  450,  22  Sup. 
Ct.  Rep.  354,  46:  636 

22.  A  charter  provision  that  the  cost  of 
planking  is  to  be  paid  out  of  the  general  taxes 


does  not  prevent  a  later  special  assessment 
therefor  upon  the  owners  of  property  abut- 
ting on  a  local  improvement,  in  the  carryinif 
out  of  which  such  planking  was  done.  Seattle 
v.  Kelleher,  195  U.  S.  351,  26  Sup.  Ct.  Ilt-p. 
44,  49:  232 

—  Editorial  note. 

[Special    assessment    as    tax.       3    L.R.A. 

(N.S.)   837.] 

Consent  of  owners. 

23.  Where  no  jurisdiction  vests  in  a  city 
council  to  make  an  assessment. until  the  as- 
sent of  a  certain  proportion  of  the  property 
owners  affected  is  obtained  the  finding  of  the 
council  as  to  such  assent  is  not  conclusive, 
and  the  want  of  such  consent  makes  the 
whole  proceeding  void.  Ogden  Citv  v.  Arm- 
strong, 168  U.  S.  224,  18  Sup.  Ct".  Rep.  98, 

42:  444 

Cited  In    Farr   v.    Detroit,    136   Mich.    204,   90 

N.   W.   19— Sedalln.  ex  rel.   Gllsonlte  Coostr. 

Co.    v.    Scott,    104    Mo.   App.    605,    78    S.    W. 

276. 

Excessive  assessments. 

24.  An  assessment  for  water  mains,  ex- 
ceeding the  actual  cost  of  laying  them,  is 
not  for  that  reason  excessive,  when  it  is 
made  not  merely  to  put  down  the  pipes,  but 
to  raise  a  fund  to  keep  the  water  system  in 
efficient  repair.  Parsons  v.  District  of  Co- 
lumbia, 170  U.  S.  45,  18  Sup.  Ct.  Rep.  521, 

42:  943 
Cited   in    Weed    v.    Boston,    172   Mass.    32,    42 
UR.A.  645,  51  N.  E.  204. 

lilablllty  for  failure  to  collect. 

See  also  supra,  5;  infra,  54. 

25.  A  city  is  not  liable  for  a  failure  to  col- 
lect assessments  to  pay  for  drainage  there- 
in or  for  the  work  done,  where  the  duty  and 
power  of  doing  the  work  and  collecting  the 
assessments  were  not  entrusted  to  the  munic- 
ipality, but  to  an  official  board  created  bv 
law.     Peake  v.  New  Orleans,  139  V.  S.  342, 
11  Sup.  Ct.  Rep.  541,  35:  131 
Cited  In  Barber  Asphalt  Paving  Co.  v.  Harrls- 
burg, 62   Fed.  569 — Wilder  v.   New  Orleans, 
67  Fed.  .lOS — Shreveport  v.  Prescott,  51   La. 
Ann.    1928,    46    L.R.A.    214,    26    So.    604— 
German- American   Sav.  Bank  v.  Spokane,  17 
Wash.  335,  38  L.R.A.  26o,  49  I>ac.  542. 

Setting:  aside. 

26.  Tax  bills  for  a  public  improvement 
will  not  be  set  aside  after  full  performance, 
because  of  the  acts  of  the  agent  of  the  con- 
tractor, looking  toward  the  securing  of  the 
contract,  where  no  fraud  or  corruption  is 
shown.  Field  v.  Barber  Asphalt  Paving  Co. 
194  U.  S.   618,  24   Sup.  Ct.   Rep.   784, 

48:  1142 

Determination  of  tax  districts  and  ben- 
efits. 

Right  to  Review  Question  as  to,  »ee  Ap- 
peal and  Error,  2083,  2084.  2087. 
See  also  supra,  13;  infra,  49. 

27.  The  legislature  has  power  to  fix  a 
taxing  district,  without  any  hearing  as  to 
benefits,  for  the  purpose  of  as«*es8ing  upon 
the  lands  within  the  district  the  cost  of  a 
local  public  improvement.     Fallbrook  Xrrig. 
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District  v.  Bradley,  164  U.  S.  112,  17  Sup. 
Ct,  Rep.  56,  41:369 

Cil^d  In  Bauman  v.  Ross.  167  U.  S.  590,  42 
L.  ed.  288.  17  Sup.  Ct.  Rep.  966 — Rolph 
V.  Farpo,  7  N.  D.  669,  42  L.R.A.  657,  76 
N.  W.  242— Webster  v.  Fargo,  9  N.  D.  211, 
56  L.R.A.   158,  82  N.  W.  732. 

28.  The  determination  of  taxing  districts 
and  the  manner  of  apportionment  are  all 
within  me  legislative  power.  Walston  v. 
Nevin,  128  U.  S.  578,  9  Sup.  Ct.  Rep.  192, 

32:  544 

29.  The  determination  of  a  territorial  dis- 
trict to  be  taxed  for  a  local  improvement  is 
within  the  province  of  legislative  discretion. 
Paulsen  v.  Portland,  149  U.  S.  30,  13  Sup. 
(H.  Rep.  750,  37:  637 
Cited  in  Bauman  v.  Ross,  167  U.  S.  580,  42  L. 

ed.  288.  17  Sup.  Ct.  Rep.  966— .Rolph  v. 
Fnrgo,  7  N.  D.  668.  42  L.R.A.  657,  76  N".  W. 
242— Webster  v,  Fargo,  9  N.  D.  211,  66  L. 
R.A.  158,  82  N.  W.  732. 

30.  In  assessing  benefits  for  a  public  im- 
provement, the  legislature  may  determine 
the  lands  to  be  assessed  and  the  method  of 
assessment,  or  may  leave  it  to  commission- 
ers appointed  by  it.  Bauman  v.  Ross,  167 
V.  S.  548,  17  Sup.  Ct.  Rep.  966,  42:  270 
Cited   In    Hadley   v.    Dngue.    130   Cal.    219.    62 

Pac.  500 — Webster  v.  Fargo,  9  N.  D.  210, 
56  L.R.A.  158.  82  N.  W.  732 — Erlckson  v. 
Cnss  County,  11  N.  D.  507.  92  X.  W.  841— 
Smith  V.  Worcester,  182  Mass.  234,  59  L. 
R.A.  730,  65  N.  E.  40— King  v.  Portland,  38 
Or.  424,  55   L.R.A.  819,  63  Pac.  2. 

31.  Failure  to  define  the  district  or  ter- 
ritory within  which  the  benefits  may  be  as- 
sessed does  not  render  invalid  the  act  of 
Congress  of  March  2,  1893,  chap.  197,  pro- 
viding for  the  extension  of  highways  in  the 
District  of  Columbia,  as  it  leaves  the  ques- 
tion what  parcels  of  lands  within  that  Dis- 
trict are  benefited  to  be  determined  by  the 
tribunal  which  makes  the  assessment.  Bau- 
man v.  Ross,  167  U.  S.  548,  17  Sup.  Ct.  Rep. 
966,  42:  270 

32.  The  act  of  the  legislature,  levying  as- 
sessments for  special  improvements  is  con- 
clusive alike  of  the  necessity  of  the  work 
and  of  its  benefits  to  the  abutting  property. 
Parsons  v.  District  of  Columbia,  170  U.  S. 
45,  18  Sup.  Ct.  Rep.  521,  42:  943 
Cited  in  French  v.  Barber  Asphalt  Paving  Co. 

181  r.  S.  343,  45  L.  ed.  889,  21  Sup.  Ct. 
Rep.  625 — Welwter  v.  Fargo,  0  N.  D.  211, 
56  L.R.A.  158,  82  N.  W.  732— Adams  v. 
Shelbyvllle,  154  Ind.  471,  49  L.R.A.  800, 
77  Am.  St.  Rep.  484,  57  N.  E.  114— State 
V.  Robert  P.  Lewis  Co.  (Ramsey  County  v. 
Robert  P.  T^wis  Co.)  82  Minn.  400.  53  L. 
R.A.  426,  85  N.  W.  207— Smith  v.  Worces- 
ter, 182  Mass.  234.  59  L.R.A.  730,  65  N. 
E.  40 — Heman  v.  Allen.  156  Mo.  551,  57  S. 
W.  559 — Conde  v.  Schenectady,  164  N.  Y. 
263.  58  N.  E.  130 — Harrlsburg  v.  McPherran, 
14    Pa.    Super.   Ct.   480. 

33.  The  owners  of  land  benefited  by  a 
public  improvement  may  be  assessed  for  the 
whole  or  part  of  its  expense  in  the  discretion 
of  the  legislature.  Lent  v.  Tillson,  140  U.  S. 
316,  11  Sup.  Ct.  Rep.  825,  35:  419 
Cited  In   Bauman. V.   Ross,    167  U.    S.   589,  42 

L.  €d.  288,   17  Sup.  Ct.   Rep.  966 — Rolph  ▼. 


Fargo,  7  N.  D.  668,  42  L.R.A.  657,  76  ST.  W. 
242. 

Double  assessment. 

Due   Process   as   to,   see   Constitutional 
Law,  576. 

34.  An  assessment  for  benefits  on  the 
opening  of  a  highway  is  not  made  objec- 
tionable because  the  same  land  may  be  sub- 
ject to  assessment  for  the  opening  of  other 
highways  in  the  future,  since  it  may  be 
separately  benefited  by  each  highway.  Bau- 
man V.  Ross,  167  U.  S.  548,  17  Sup.  Ct.  Rep. 
966,  42:  270 

34a.  A  double  assessment  is  not  in  effect 
provided  for  by  the  act  of  Congress  of 
March  2,  1893,  chap.  197,  because  in  §  11  it 
authorizes  a  deduction  of  benefits  in  assess- 
ing damages,  and  in  §  15  authorizes  an  as- 
sessment for  benefits,  as  the  sections  are 
reasonably  construed  to  mean  that  the  form- 
er relates  to  special  and  direct  benefits  to 
the  portion  of  the  land  not  taken,  and  the 
latter  relates  to  the  general  benefits  such 
as  accrue  to  all  lands  in  the  neighborhood, 
while  it  expressly  declares  that  allowance 
shall  be  made  for  the  amount,  if  any,  which 
shall  have  been  deducted  from  the  value  of 
the  part  taken  on  account  of  the  benefit 
to  the  remainder  of  the  tract.  Bauman  v. 
Ross,  167  U.  S.  548,  17  Sup.  Ct.  Rep.  966, 

42:  270 

h.  Property  Subject  to;  Exemption. 

Due  Process  as  to,  see  Constitutional  Law, 
567. 

Street  Railway  Company,  Impairing  Con- 
tract Obligations  as  to,  see  Constitu- 
tional Law,  1040,  1189,  1406. 

Right  of  Street  Railway  Company  to  Claim 
Exemption  of  Predecessor  in  Title,  see 
Corporations,  149-151. 

In  District  of  Columbia,  see  District  of  Co- 
lumbia, 34. 

Conclusiveness  of  Judgment  as  to,  see  Judg- 
ment, 650. 

35.  The  power  of  the  legislature  to  impose 
the  whole  or  part  of  the  expense  of  a  public 
improvement  on  the  property  benefited  there- 
by, recognized.  Illinois  C.  R.  Co.  v.  Decatur, 
147  U.  S.  190.  13   Sup.  Ct.  Rep.   293, 

37:  132 
Cited  in  Bauman  v.  Ross,  167  IT.  S.  589.  42 
L.  ed.  288,  17  Sup.  Ct.  Rep.  966 — Norwood 
V.  Baker.  172  U.  S.  278.  43  L.  ed.  447.  19 
Sup.  Ct.  Rep.  187 — French  v.  Barber  Asphalt 
Paving  Co.  181  U.  S.  351,  45  L.  ed.  892.  21 
Sup.  Ct.  Rep.  625 — Rolph  v.  Fargo,  7  N. 
D.  668,  42  L.R.A.  657,  76  N.  W.  242. 

36.  The  cost  of  a  local  improvement  is 
charged  upon  the  contiguous  property,  upon 
the  theory  that  it  is  benefited  thereby.  Paul- 
sen V.  Portland,  149  U.  S.  30,  13  Sup.  Ct. 
Rep.  750,  37:  637 

37.  Property  is  not  exempted  from  lia- 
bility for  assessment  for  local  improvements 
by  a  clause  exempting  it  from  taxation. 
Ford  V.  Delta  &  P.  Land  Co.  164  U.  S.  662. 
17  Sup.  Ct.  Rep.  230,  41:  590 
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38.  A  special  tax  for  a  local  improvement 
is  not  within  the  exemption  from  taxation 
granted  to  the  Illinois  Central  Railroad 
Company  by  111.  Act  1851,  §  22.  Illinois 
C.  R.  Co.  V.  Decatur,  147  U.  S.  190,  13  Sup. 
Ct.  Rep.  293,  37:  132 
Cited  in  Chicago  ft  N.  W.  R.  Co.  v.  Elmburst, 

165  111.  152,  46  N.  E.  437— Chicago,  R.  I. 
&  P.  R.  Co.  Y.  Ottumwa,  112  Iowa,  317,  51 
L.R.A.  766,  83  N.  W.  1074. 

39.  An  exemption  from  taxation  is  to  be 
taken  as  an  exception  simply  from  the 
burden  of  ordinary  taxes,  taxes  proper,  and 
does  not  relieve  from  the  obligation  to  pay 
special  assessments.  Illinois  C.  R.  Co.  v.  De- 
catur, 147  U.  S.  190,  13  Sup.  Ct  Rep.  293, 

37:  132 
Paulsen  v.  Portland,  149  U.  S.  30,  13  Sup. 
Ct.  Rep.  750,  37:  637 

Cited  in  Ford  v.  Delta  ft  P.  Land  Co.  164  U. 
S.  670,  41  L.  ed.  593,  17  Sup.  Ct.  Rep.  230— 
Warren  v.  Warren,  148  111.  652,  36  N.  K. 
611— Illinois  C.  R.  Co.  v.  Decatur,  154  111. 
176,  45  Am.  St.  Rep.  124,  38  N.  K.  626— Kan- 
sas City  V.  Bacon,  147  Mo.  301,  48  8.  W.  860 — 
Barber  Asphalt  Paving  Co.  v.  French,  158 
Mo.  543,  54  L.R.A.  497.  58  S.  W.  934— 
Bntterman  v.  New  York,  65  App.  Div.  579,  73 
N.  Y.  Snpp.  44 — Jones  v.  Holzapfel,  11 
Okla.  419,  68  Pac.  511— Sewickley  M.  E. 
Church's  Appeal,  165  Pa.  477,  35  W.  N.  C. 
555,  30  Atl.  1007— Philadelphia  v.  Union 
Burial  Ground  Soc.  178  Pa.  538,  36  L.R.A. 
264,  39  W.  N.  C.  352,  36  Atl.  172— Phila- 
delphia use  of  Pugh  V.  Philadelphia  &  R. 
R.  Co.  1  Pa.  Super.  Ct.  250 — ^Yates  v.  Mil- 
waukee, 92  Wis.  358,  66  N.  W.  248. 

40.  Where  a  street  railroad  company  is 
by  law  bound  to  keep  a  certain  part  of  the 
street  paved,  which  is  more  costly  than  the 
paving  of  the  rest  of  the  street,  the  extra 
expense  of  such  part  of  the  paving  should 
be  assessed  to  the  company;  and  it  is  not 
entitled  to  be  relieved  from  a  tax  by  paying 
for  the  proportion  of  the  paving  which  the 
width  it  is  obliged  to  pave  ^slts  to  the 
width  of  the  whole  street.  Washington  & 
(i.  R.  Co.  V.  District  of  Columbia,  108  U.  S. 
522,  2  Sup.  Ct.  Rep.  865,  27:  807 
Cited  in  District  of  Columbia  y.  Metropolitan 

R.  Co.  8  App.  D.  C.  358 — Shreveport  v. 
Prescott,  51  La.  Ann.  1927,  46  L.R.A.  214, 
26  So.  664. 

41.  The  Washington  and  Georgetown  Rail- 
road Company  is  bound,  under  the  act  of 
July  17,  1876,  to  pay,  as  its  share  of  the  re- 
pavement  of  Pennsylvania  avenue,  the  ex- 
pense of  the  pavement  betw^een  the  rails  and 
for  two  feet  each  side  of  its  track;  and 
more  co.stly  materials  being  required  for  such 
part  of  the  work,  it  must  pay  the  extra  ex- 
pense, and  cannot  be  assessed  merely  for  its 
pro  rata  share  of  the  street  by  measurement. 
Washington  &  G.  R.  Co.  v.  District  of  Co- 
lumbia, 108  U.  S.  522,  2  Sup.  Ct.  Rep.  865, 

27:  807 

42.  In  Louisiana,  public  property  is  lia- 
ble to  assessment  for  public  improvements. 
New  Orleans  v.  Warner,  175  U.  S.  120,  20 
Sup.  Ct.  Rep.  44,  44:  96 
Cited  in  Edwards  &  W.  Constr.  Co.  v.  Jasper 

County.  117  Iowa.  373,  04  Am.  St.  Rep. 
301,   90   N.   W.   1006. 


Editorial  notes. 

Liability  of  public  property  to  assessment 
for  public  improvements.  44:  96 

[Charging  cost  of,  on  property  abutting. 
21  L.R.A.  563. 

Municipal  assessments  on  state  property. 

23  L.R.A.  807. 

Imposing  expense  of  sprinkling,  sweeping, 
and  cleaning  streets  upon  abutting  owners. 

24  L.R.A.  412. 

Assessment  for  abolishing  grade  crossings. 
26  L.R.A.  92. 

Assessing  railroad  for.    28  L.R.A.  249. 

Assessing  expense  of  grading  for  side- 
walk upon  abutting  owner.    28  L.R.A.  496. 

Assessment  on  property  exempt  from  tax. 
35  L.R.A.  33. 

Liability  of  street  railway  for  paving  as- 
sessments.    46  L.Rj\.  193 

Power  to  assess  cost  of  improvements  for 
wharf  purposes  on  fee  owner.  6  L.RA.(N.S.) 
289. 

Liability  of  railroad  right  of  way  to  as- 
sessment for  local  improvements.  12  L.RA. 
(N.S.)    112.] 

Property  benefited. 

Due   Process   au   to,   see   Constitutional 

Law,  561-563. 
Property  Benefited  by  Drain,  see  Drains, 

5. 
For  Irrigation,  see  Irrigation  Districts, 

5. 
By  Establishment  of  Public  Park,  see 

Parks  and  Squares,  1-3. 
See  also  supra,  33,  35,  36. 

43.  The  legislature  in  the  exercise  of  the 
right  of  taxation  has  the  authority  to  direct 
the  whole,  or  such  part  as  it  may  prescribe, 
of  the  expense  of  a  public  improvement, 
such  as  the  establishing,  or  widening,  or 
grading,  or  the  repair  of  a  street,  to  be  as- 
sessed upon  the  owners  of  lands  benefited 
thereby.  Bauman  v.  Ross,  167  U.  S.  548,  17 
Sup.  Ct.  Rep.  966,  42:  270 

I  Cited  in  Wilson  v.  Lambert,  168  U.  8.  617,  42 
L.  ed.  601,  18  Sup.  Ct.  Rep.  217 — Norwood 
V.  Baker,  172  U.  S.  278,  43  L.  ed.  447,  19 
Sup.  Ct.  Rep.  187 — French  v.  Barber  As- 
phalt Paving  Co.  181  U.  S.  341,  45  L.  ed. 
889,  21  Sup.  Ct.  Rep.  625— Wljcht  ▼.  David- 
son, 181  U.  S.  378,  45  L.  ed.  904,  21  Sup. 
Ct.  Rep.  616 — Dowoes  v.  BIdwell,  182  U.  S. 
29.x  45  L.  ed.  1109,  21  Sup.  Ct.  Rep.  770— 
Brown  v.  MacFarland,  19  App.  D.  C.  531 — 
Rolph  V.  Fargo,  7  N.  D.  665,  42  L.R.A.  058, 
76  N.  W.  242— Voris  v.  Pittsburg  Plate 
Class  Co.  163  Ind.  607.  70  N.  E.  249— Bar- 
flold  V.  Gleason.  Ill  Ky.  512,  63  S.  W.  904 
— Barber  Asphalt  Paving  Co.  v.  French,  158 
Mo.  543,  54  L.R.A.  497,  58  S.  W.  934. 

^  Editorial  note. 

[Special  benefit  to  sustain  assessment.  14 
L.R.A.    755.] 

o.  Procedure* 


Due  Process  in,  see  Constitutional  Law,  IV. 
b,  8,  c,   (3). 

Due  Process  in  Reassessment,  see  Constitu- 
tional Law,  578,  579. 

44.  Committing   the   assessment  of   bene- 
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fits  from  opening  a  highway  to  the  same  in- 
quest or  commission  which  estimates  the 
compensation  of  damages,  although  it  is 
designated  as  a  "jury,"  but  consists  of  only 
seven  men.  does  not  make  the  proceeding  in- 
valid. Bauman  v.  Ross,  167  U.  S.  548,  17 
Sup.  Ct.  Rep.  966,  42:  270 

d.  Rules  of  Apportionment. 

Determining  Manner  of  Apportionment,  see 

supra,   28. 
Due  ProcesB  in  Ad  Valorem  Assessment,  see 

Constitutional  Law,  564. 

Editorial  note. 

Assessment  for  benefits  or  damages  for 
opening.,  changing  grade,  or  improving  high- 
way. 42:  271 

Aocordin^r   to  benefits. 

Due  Process  in, -see  Constitutional  Law, 

565-567. 
Exaction  of  Assessment  Beyond  Amoimt 

of   Benefits  as  Taking  of  Property 

without  Compensation,  see  Eminent 

Domain,  124a. 
See  also  supra,  33,  35,  36,  43 ;  infra,  53. 

45.  Abutting  owners  may  be  subjected  to 
special  assessments  to  meet  the  expenses  of 
opening  public  highways  in  front  of  their 
property  such  assessments,  according  to  well 
e<»tablished  principles  resting  upon  the 
ground  that  s]>ecial  burdens  may  be  imposed 
for  special  or  peculiar  benefits  accruing 
from  public  improvements.  Norwood  v. 
Baker,  172  U.  S.  269,  19  Sup.  Ct.  Rep.  187, 

43:  443 
Cited  In  French  v.  Barber  Asphalt  Pavinj?  Co. 
181  U.  S.  ^9,  45  L.  ed.  892.  21  Sup.  Ct. 
Rep.  625 — Tonawanda  v.  Lyon,  181  U.  S. 
391.  45  L.  ed.  911,  21  Sup.  Ct.  Rep.  609 
(dissenting  opinion) — Webster  v.  Fargo,  181 
r.  S.  .395.  45  L.  ed.  914,  21  Sup.  Ct.  Rep. 
623 — Caas  Farm  Co.  v.  Detroit,  181  U.  S. 
307.  45  L.  ed.  916,  21  Sup.  Ct.  Rep.  644 — 
Shumate  t.  Heman.  181  U.  S.  403,  45  T^. 
«Hl.  924,  21  Sup.  Ct.  Rep.  645 — New  Yorlc 
C  &  H.  R.  R.  Co.  v.  New  York,  186  U.  S. 
272.  46  L.  ed.  1160.  22  Sup.  Ct.  Rep  916 — 
Ilibben  v.  Smith,  191  U.  S.  326.  48  L.  ed. 
201,  24  Sup.  Ct.  Rep.  88 — Seattle  v.  Kelle- 
her.  195  U.  S.  359.  49  L.  ed.  235.  25  Sup. 
Ct.  Rep.  44 — Burlington  Sav.  Bank  v.  Clin- 
ton, 106  Fed.  273 — Zehnder  v.  Barber  As- 
phalt Paving  Co.  108  Fed.  570— White  v. 
Tacoma,  109  Fed.  33 — Minnesota  &  M.  Land 
k  Iroprov.  Co.  v.  Billings,  50  C.  C.  A.  72, 
111  Fed.  974 — Brown  v.  Drain,  112  Fed. 
584 — C'rane  v.  Siloam  Springs,  67  Ark.  38, 
55  8.  W.  955 — San  Francisco  Paving  Co.  v. 
Bates,  134  Cal.  40.  66  Pac.  2 — Webster  v. 
Fargo.  9  N.  D.  209,  56  L.R.A.  157.  82  N. 
W.  732— District  of  Columbia  v.  Wormley, 
15  A  pp.  D.  C.  66 — Evansville  v.  Frazer,  24 
Tnd.  A  pp.  630,  56  N.  E.  729 — Barfield  v. 
Gleason.  Ill  Ky.  512,  63  8.  W.  964— Grlggs- 
by  Constr.  Co.  v.  Freeman,  108  La.  438, 
5<t  UR.A.  351,  32  So.  399— Sears  v.  Boston, 
173  Maas.  78,  43  L.R.A.  836,  53  N.  E.  138— 
ffears  v.  Street  Comrs.  173  Mass.  852,  53  N. 
E.  876 — Lincoln  v.  Street  Comrs.  176  Mass. 
212.  57  N.  E.  356 — Dexter  ▼.  Boston,  176 
MaM.  251.  79  Am.  St.  Rep.  306.  57  N.  B. 
379 — Smith  v.  Worcester,  182  Mass.  233,  59 
L.R.A.  729.  65  N.  E.  40— State  v.  PlUsbury, 
82  Minn.  372,  85  N.  W.  175— State  v.  Rob- 
U.  S.  Dig.— 299 


ert  P.  Lewis  Co.  (Ramsey  County  v.  Robert 
P.  Lewis  Co.)  82  Minn.  392,  53  L.R.A.  423. 
85  N.  W.  207— Wllzinskl  v.  Greenville,  86 
Miss.  402,  37  So.  807— McMillan  v.  Butte, 
30  Mont.  226,  76  Pac.  203— Baiber  Asphalt 
Paving  Co.  V.  French,  158  Mo.  538,  54  L. 
R.A.  495,  58  S.  W.  934 — Donovan  v.  Oswego, 
39  Misc.  294,  79  N.  Y.  Supp.  562— Re  An- 
thony Ave.  46  Misc.  528,  95  N.  Y.  Supp. 
77 — Conde  v.  Schenectady,  164  N.  Y.  262, 
58  N.  E.  130 — Cincinnati,  L.  &  N.  R.  Co. 
V.  Cincinnati,  62  Ohio  St.  482,  49  L.R.A. 
571,  57  N.  E.  229— Graeff  v.  Felix,  24  Pa. 
Co..  Ct.  661 — Gleason  v.  Waukesha  County, 
103  Wis.  237,  79  N.  W.  249 

46.  Where  the  expense  of  a  local  improve- 
ment 28  placed  by  the  legislature  upon  the 
district  benefited,  the  assessments  should  be 
apportioned  in  some  just  and  reasonable 
mode,  approximately  to  the  benefit  received. 
Hagar  v.  Reclamation  Dist.  No.  108,  111  U. 
;  S.  701,  4  Sup.  Ct.  Rep.  663,  28:  569 

Distinguished  in  McLaughlin  v.  Miller,  124  N. 

Y.  517,  26  N.  E.  1104. 

Cited  in  Palmer  v.  McMahon,  133  U.  S.  669, 
33  L.  ed.  776,  10  Sup.  Ct.  Rep.  324 — Bell's 
Gap  R.  Co.  V.  Pennsylvania,  134  U.  S.  240, 
33  L.  ed.  896,  10  Sup.  Ct.  Rep.  533— Rolph 
V.  Fargo,  7  N.  D.  665,  42  L.R.A.  655,  76  N. 
W.  242 — Hodge  v.  Muscatine  County,  121 
Iowa,  489,  67  I^R.A.  628.  104  Am.  St.  Rep. 
304,  96  N.  E.  968 — Daly  v.  Morgan,  69  Md. 
484,  1  L.R.A.  765,  16  Atl.  287— Adler  v. 
Whitbeck,  44  Ohio  St.  571,  9  N.  E.  672— 
Com.  V.  Lehigh  Valley  R.  Co.  129  Pa.  456,  18 
Atl.  410. 

47-^.  An  assessment  proportional  to  the 
benefit,  and  not  to  the  market  value  or  any 
other  test,  is  required  by  the  act  of  Congress 
of  March  2,  1893,  chap.  197,  providing  that 
the  jury  shall  assess  against  each  parcel  of 
land  benefited  "its  proportional  part  of*  the 
whole  sum  to  be  assessed.  Bauman  v.  Ross, 
167  U.   S.  548,  17   Sup.  Ct.  Rep.  966, 

42:  270 

49.  A  resolution  that  the  common  coun- 
cil fix  and  determine  that  a  specified  dis* 
trict  is  benefited  by  the  opening  of  a  cer- 
tain street,  and  that  there  be  assessed  and 
levied  upon  the  real  estate  therein  included 
a  certain  amount,  in  proportion,  as  near  as 
may  be,  to  the  advantage  which  each  lot  or 
parcel  is  deemed  to  acquire,  by  the  im- 
provement, is  in  substantial  conformity  to 
Mich.  Comp.  Laws  1897,  §  3406,  which  in 
effect  provides  that  the  common  council 
may  assess  upon  such  district  as  it  deem8 
benefited  the  whole  or  a  part  of  the  cost 
of  the  improvement,  in  proportion,  as  nearly 
as  may  be,  to  the  advantage  which  each 
lot  derives,  and  limits  the  assessment  on 
any  lot  to  the  benefits  received.  Goodrich  v. 
Detroit,  184  U.  S.  432,  22  Sup.  Ct.  Rep.  307, 

46:  627 
Cited  in   Schaefer  v.   Werling.    188  TT.   S.   518. 
47  L.  ed.  572,  23  Sup.  Ct.  Rep.  449 — Adams 
V.  Roanoke,   102  Va.   64,  45  S.   E.  881. 

50.  The  apportionment  of  the  cost  of 
widening  an  alley  in  the  city  of  Wa.sh- 
ington  upon  the '  property  lying  within 
the  square  through  which  such  alley 
runs  must  be  limited  to  benefits,  where 
the  jury  of  award,  although  directed 
by  the  act  of  July  22,  1892  (27  Stat,  at  L. 
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255,  chap.  230),  as  amended  by  the  act  of 
August  24,  1894  (28  Stat,  at  L.  501,  chap. 
328),  to  apportion  an  amount  equal  to  the 
damages  ascertained  and  appraised,  is  to 
apportion  such  amount  '^according  as  each 
lot  or  part  of  lot  in  such  square  may  be 
benefited."  Martin  t.  District  of  Columbia, 
205  U.  S.  135,  27  Sup.  a.  Rep.  440, 

51 :  743 

Accord Inic  to  frontage. 

Due  Process  as  to,  see  Constitutional 
Law,  568-573,  749,  750. 

Estoppel  to  Contest  Validity,  see  Es- 
toppel, 188. 

51.  A  special  assessment  upon  abutting 
property  by  the  front  foot,  without  taking 
special  benefits  into  account,  for  the  entire 
cost  and  expense  of  opening  a  street,  includ- 
ing not  only  the  amount  to  be  paid  for  the 
land,  but  the  cost  and  expenses  of  the  pro- 
ceedings, is  a  taking  of  private  property 
for  public  use  without  compensation.  Nor- 
wood V.  Baker,  172  U.  S,  269,  19  Sup.  Ct. 
Rep.  187.  43:  443 
Cited  In  Loeb  v.  Columbia  Twp.  179  U.  S.  476, 

43  L.  ed.  285,  21  Sup.  Ct.  Rep.  174— Detroit 
V.  Parker,  181  U.  8.  400,  45  L.  ed.  921.  21 
Sup.  Ct.  Rep.  624 — Loeb  v.  Columbia  Twp. 
91  Fed.  46 — Fay  v.  Springfield.  94  Fed. 
410 — Charles  v.  Marlon,  98  Fed.  166 — 
Charles  v.  Marlon,  100  Fed.  542 — Parker 
▼.  Detroit,  103  Fed.  359 — Zehnder  v.  Bar- 
ber Asphalt  Paving  Co.  106  Fed.  106 — Boise 
City  V.  Wilson,  51  C.  C.  A.  68.3.  113  Fed.  1016 
— Ahern  v.  Board  of  Improvement,  69  Ark. 
70.  61  S.  W.  575 — Matthews  v.  Kimball,  70 
Ark.  454,  66  S.  W.  651 — Cohen  v.  Alameda, 
124  Ciil.  506,  57  Pac.  .377 — Hadley  v.  Dague, 
130  Cal.  217,  62  Pac.  600 — Chapman  v. 
Ames.  135  Cal.  246,  67  Pac.  1125 — Augusta 
V.  King,  113  Ga.  454,  41  S.  E.  661-~Job 
T.  Alton,  189  111.  260,  82  Am.  St.  Rep. 
448,  59  N.  E.  622— Harris  v.  People,  218 
111.  444.  75  N.  E.  1012— Adams  v.  Shelby- 
vllle,  154  Ind.  473,  49  L.R.A.  801,  77  Am. 
St.  Rep.  484,  57  N.  B.  114 — Martin  t.  Wills, 
157  Ind.  154,  60  N.  B.  1021— Leeds  v.  De- 
frees,  157  Ind.  398,  61  N.  B.  930— Wray 
v.  Fry,  158  Ind.  94,  62  N.  B.  1004 — Hack- 
worth  V.  Ottumwa,  114  Iowa,  470,  87  N.  W. 
424— Kelly  v.  Chadwlck,  104  La.  733.  29 
So.  295 — State  ex  rel.  Wheeler  v.  District 
Court,  80  Minn.  311,  83  N.  W.  183— State 
T.  Robert  P.  Lewis  Co.  (Ramsey  County  v. 
Robert  P.  Lewis  Co.)  82  Minn.  392,  53  L. 
R.A.  423,  85  N.  W.  207 — Wilzinski  v.  Green- 
ville, 85  Miss.  400,  37  So.  807 — ^Kansas 
City  V.  Bacon,  157  Mo.  471,  67  S.  W.  1045 
—Re  Munn,  165  N.  Y.  155,  58  N.  B.  881— 
Batterman  v.  New  York.  65  App.  Dlv.  580, 
73  N.  Y.  Supp.  44 — Schroder  v.  Overman, 
61  Ohio  St.  5,  47  L.R.A.  158,  76  Am. 
St.  Rep.  354,  55  N.  E.  158 — Cook  v.  Port- 
land, 35  Or.  385,  68  Pac.  363 — Allen  v. 
Portland,  35  Or.  451,  58  Pac.  509 — Har- 
risbnrg  v.  McPherran,  14  Pa.  Super.  Ct. 
483 — Scranton  v.  Levers.  200  Pa.  58,  49 
Atl.  980 — Hutcheson  v.  Storrie,  92  Tex.  691. 
45  L.R.A.  201,  71  Am.  St.  Rep.  884.  51  S. 
W.  848 — Lentz  v.  Dallas,  96  Tex.  265,  72 
8.   W.   59 — McNamee   v.   Tacoma,   24   Wash. 

595,   64   Pac.   791. 

• 

52.  A  state  statute  under  which  the  cost 
of  a  public  improvement  may  be  assessed 
upon  the  abutting  property  in  proportion  to 
frontage  is  predicated  on  the  assumption 
that,  as  a  rule,  property  along  the  line  of  a 


street  improTement  will  be  equally  bene- 
fited, that,  as  a  rule,  property  fronting  upon 
a  street,  foot  by  foot,  will  be  of  equal 
value,  and  should  therefore  be  equally  as- 
sessed. Schaefer  v.  Werling,  188  U.  S.  516. 
23  Sup.  Ct.  Rep.  449,  47:  570 

Cited  in   Arnold  v.  Knoxville,  116  Tenn.  224, 
3  L.R.A.(N.S.)    846,  00  S.  W.  469. 

53.  A  state  statute  under  which  the  cost 
of  a  public  improvement  may  be  assessed 
upon  the  abutting  property  in  proportion  to 
frontage  does  not  violate  the  Federal  Con- 
stitution, where,  as  construed  by  the  state 
courts,  it  requires  such  assessment  to  con- 
form to  the  actual  special  benefits  accruing 
to  each  of  the  abutting  property  owners. 
Schaefer  v.  Werling,  188  U.  S.  516,  23  Sup. 
Ct.  Rep.  449,  47:  570 

Cited  in   Ilibben  v.   Smith,    191   U.   S.  321,  48 

L.  ed.   199.  24   Sup.  Ct    Rep.  88 — Louisville 

&  N.  R.   Co.   V.   Barber  Asphalt  Paving  Co. 

197  U.   8.  434,   49  L.  ed.   822,  25  Sup.  Ct. 

Rep.  406. 

—  Editorial   note. 

[Frontage  rule  of  assessment.  17  L.R.A. 
330.] 

e.  Enforcement;  Notice, 


Federal  Question  as  to,  see  Appeal  and 
Error,  1541a. 

Rights  of  Holders  of  Bonds  Issued  for  Im- 
provement, see  Bonds,  560. 

Discrimination  Against  Nonresidents  in  En- 
forcing, see  Constitutional  Law,  223. 

Due  Process  as  to,  see  Constitutional  Law, 
577. 

Impairing  Contract  Obligations  by  Giving 
New  Remedy,  see  Constitutional  Law, 
1510. 

Jurisdiction  of  Equity  in  Federal  Courts 
Notwithstanding  Legal  Remedy  under 
State  Laws,  see  Courts,  1029. 

State  Decision  as  to  Nature  of  Mode  of  En- 
forcement as  Binding  on  Federal 
Courts,  see  Courts,  1863,  1864. 

Election  of  Remedy  to  Enforce,  see  Elec- 
tion of  Remedies,  24. 

Multifariousness  of  Bill  to  Collect  Assess- 
ments, see  Pleading,  291. 

See  also  supra,  13. 

54.  The  mere  fact  of  noncollection  of  as- 
sessments does  not  prove  dereliction  of 
duty,  so  as  to  impose  upon  a  municipal  cor- 
poration the  liability  of  primary  debtor, 
where  they  were  charged  upon  property  not 
worth  the  assessment  and  therefore  were 
not  collectible.  Peake  v.  New  Orleans,  139 
U.  S.  342,  11  Sup.  a.  Rep.  541,  35:  131 

55.  In  the  District  of  Columbia,  where  a 
special  improvement  tax  has  been  imposed, 
the  failure  of  the  commissioner  of  improve- 
ments to  deposit  with  the  register  a  state- 
ment of  the  taxes,  the  failure  of  the  regis- 
ter to  place,  without  delay,  in  the  hands  of 
the  collector  a  list  of  persons  taxed,  and  the 
failure  of  the  collector  to  give  the  required 
notice  to  such  persons, — constitute  such  a 
nonobservance  of  the  requirement  of  the 
statute  as  to  render  invalid  the  tax  sale  and 
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the  certificates  thereof.    Lvon  v.  Alley,  130 
U.  S.  177,  9  Sup.  Ct.  Rep.'480,  32:  899 

56.  Notice  by  publication  is  a  sufficient 
notice  to  the  taxpayer  in  proceedings  for 
the  assessment  of  a  tax  on  his  property 
for  the  construction  of  a  sewer.  Paulsen  v. 
Portland,  149  U.  S.  30,  13  Sup.  Ct.  Rep.  750, 

37:  637 
Cited  in  Bellingham  Bay  &  B.  C.  R.  Co.  v. 
New  Whatcom,  172  U.  S.  318,  43  L.  ed. 
461,  19  Sup.  Ct.  Rep.  205 — French  v.  Bar- 
ber Asphalt  PavlDg  Co.  181  V.  S.  339,  45 
I-.  ed.  888.  21  Sup.  Ct.  Rep.  625— Camp- 
bells v  tile  Lumber  Co.  v.  Hubbert,  50  C.  C. 
A.  438.  112  Fed.  721— Re  Harrlaburg  &  C. 
Turnpike.  2  Dauphin  Co.  Rep.  54 — Shannon 
T.  Portland,  38  Or.  393,  62  Pac.  50. 

57.  Notice   to   the   owners    is     necessary 

only  at  some  time  before  the  settlement  of 

the    assessment     against    his    property    in 

order   that    they    may   be   heard    upon   the 

question  of  the'  equitable  apportionment  of 

the  sum  directed  to  be  levied  upon  all  of 

them.    Norwood  v.  Baker,  172  U.  S.  269,  19 

Sup.  a.  Rep.  187,  43:443 

rued  in  Wight  v.  Davidson,  181  V.  S.  383,  45 

L.   ed.   906,   21    Sup.   Ct.   Rep.    616— District 

of  Columbia  v.  Wormley.  15  App.   D.  C.   67 

— Voria    V.    Pittsburg    Plate    Glass    Co.    163 

Ind.  606.  70  N.  E.  249. 

Rdicorial  note. 

[Personal    liability    for    assessment.      35 
L.R^.  58.] 

/.  Defenses;  Relief  Against, 

Right  to  Aggregate  Different  Assessments 
to  Make  .Turisdictional  Amount  for 
Federal  Courts,  see  Courts,  911. 

General  Jurisdiction  in  Equity,  see  Equity, 
195. 

Propriety  of  Injunction  as  Remedy,  see  In- 
junction, I.  k. 

Injunction  against  Unconstitutional  Assess- 
ments, see  Injunction,  151. 

Injunction  against  Unfair  or  Unequal  As- 
sessments, see  Injunction,  152-157. 

Injunction  against  Assessment  in  Wrong 
Name,  see  Injunction,   158,  159. 

Necessity  of  Payment  or  Tender  of  Benefits 
Received  as  Prerequisite  of  Injunftion, 
see  Injunction,  175. 

Whether  Injunction  should  run  against 
Entire  Tax  or  Illegal  Excess  only,  see 
Injunction,  223. 

SuflSciency  of  Evidence  of  Fraud  or  Abuse 
of  Power  by  Municipality,  see  Evidence, 
2305. 

See  also  supra,  18,  26. 

58.  The  conjectural  effect  upon  the  prop- 
«»rty  rights  of  an  owner  of  property  abutting 
on  a  street  improvement,  of  an  ordinance 
confining  the  right  to  labor  on  such  im- 
provement to  resident  citizens,  is  too  remote 
and  uncertain  to  be  available  as  a  defense  to 
a  suit  to  enforce  payment  of  a  lien  on  such 
property  for  its  proportion  of  the  cost  of 
the  improvement.  Chadwick  v.  Kelly,  187 
V.  S.  540,  23  Sup.  Ct.  Rep.  175,  47:  293 
ri*^"  in  Bacas  v.  Adler,  112  La.  815,  36  So. 

738. 


59.  The  objection  that  the  privileges  and 
immunities  of  citizens  of  the  several  states, 
secured  to  the  citizens  of  each  state  by  the 
Federal  Constitution,  are  infringed  by  a 
municipal  ordinance  confining  the  right  to 
labor  on  works  of  municipal  improvement  to 
resident  citizens,  is  not .  available  as  a  de 
fense  to  a  suit  to  enforce  the  payment  of  a 
lien  on  abutting  property  for  its  proportion 
of  the  cost  of  the  improvement.  Chadwick 
V.  Kelly,  187  U.  S.  540,  23  Sup.  Ct.  Rep. 
175,  47:  293 
Cited  In  Diver  v.  Keokuk  Sav.  Bank,  126  Iowa, 

699,  102  N.  W.  542 — Bruning  v.  Cbadwick, 
109  La.  1068,  34  So.  90. 

60.  A  misdescription  of  the  lands  taken 
in  proceedings  to  make  a  local  improvement 
constitutes  no  defense  to  a  person  whose 
lands  were  not  taken,  against  an  assessment 
upon  his  property  for  benefits.  Goodrich 
v.  Detroit,  184  U.  S.  432,  22  Sup.  Ct.  Rep. 
397,  46:  627 

61.  In  an  action  of  ejectment  brought  to 
recover  the  possession  of  lands  sold  for  non- 
payment of  taxes  levied  generally  to  defray 
the  expenses  of  opening  an  avenue,  and  not 
in  obedience  to  an  order  of  a  court  of  com- 
petent jurisdiction  to  meet  some  particular 
liability  which  had  been  judicially  estab- 
lished, the  land  owner  may  show^  that  the 
petition  for  the  opening  presented  to  the 
mayor,  although  acted  on  by  him,  the  board 
of  public  works,  and  the  county  court, 
was  not  signed  by  the  owners  of  the  re- 
quisite amount  of  frontage,  where  the  peti- 
tion was  necessary  to  the  validity  of  the 
proceedings  and  the  action  of  the  officers 
and  of  the  court  did  not  include  any  investi- 
gation or  decision  as  to  the  frontage  rep- 
resented. Zeigler  v.  Hopkins,  117  U.  S.  683, 
6  Sup.  Ct.  Rep.  919,  29:  1019 
Cited  in  Ogden   City  v.  Armstrong,    168  U.   S. 

2.S6,  42  L  .ed.  451,  18  Sup.  Ct.  Rep.  08 — 
Bradley  v.  Fallbrook  Irrlg.  District.  68  Fed. 
961 — Harmon  v.  Omaha,  53  Neb.  168,  73  N. 
W.   671. 

Editorial  note. 

[Defects  in  work  as  defense  to  assess- 
ment.    56  L.R.A.  905.] 

g.  Hen  of  Assessments. 

Defenses   against   Lien,   see   supra,   58,    59. 
Due  Process  as  to,  see  Constitutional  Law, 

574. 
Lien  for  Drainage  Assessment,  see  Drains, 

5. 
See  also  supra,  19. 

62.  A  provision  that  an  assessment  for 
benefits  shall  be  a  lien  upon  the  land  pay- 
able in  instalments  with  interest  from  the 
date  of  confirmation  is  not  invalid.  Bau- 
man  v.  Ross,  167  U.  S.  548,  17  Sup.  Ct.  Rep. 
966,  42:  270 
Cited   In    Erlckson   v.    Cass   County,    11    N.    D. 

505,  92  N.  W.  841. 

Editorial  notes. 

[Lien  superior  to  prior  lien.  35  L.R.A. 
372. 

On  abutting  property  for  cost  of  sewer. 
60  L.R.A.  237.] 
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I.  Of  United  States,  l-lieo. 
a.  In  General,  1^27 . 
h.  Control  and  Uae,  28*63. 
e.  Specific  Grants;  Donations  and 
Reservations,   64' 68  7. 

1.  In  General,  64-72, 

2.  Railroad  Grants,   73*342, 

a.  Construction  of  Grant 

in  General,  73*87, 

b.  Passing   of   Title,   88* 

131. 

c.  Sufficiency  of  location 

and  Adoption  of 
Line,  132*49, 

d.  Quantity     Given     and 

Lands     Included     in 
Grant,  160*233. 

e.  Withdrawal   of   Lands 

front  Public  Entry  or 

Sale,  234*42. 
t.  Indemnity     and     Lieu 

Lands,  243-66. 
g.  Survey,     Certification, 

and       Selection       of 

Lands,  267*62. 
h.  Conditions    of    Grant, 

263-70. 
i.  Forfeiture,        Revoca* 

tion,  and  Release  of 

Grant,  271*98, 
j.  Priority    and    Conflict 

of   Grants,    299*319, 
k.  Grant     of     Right     of 

Way,  320*9, 
I.  Rights  of  Purchasers, 

330*42. 

3.  School  Lands,  343*401, 

4.  Sivantp     and     Overflowed 

Lands,  402*41. 
6.  Grants   to   States  for  Im* 
provements    in    General, 
442*6. 

6.  Wagon  Road  Grants,  447* 

9. 

7.  Des     Moines     River     Im* 

provements,  460-64. 

8.  Canal  Grants,  466. 

0,  Military  Warrants,  Scrip, 
Bounties  and  Donations, 
466*619, 

10,  Alaska  Settlem,ents,  620, 

11,  Mississippi  Donations, 

621*3, 

12,  New  Madrid  Donation  and 

Certificates,  624-42. 

13,  Oregon    Donations,     643* 

69. 

14,  Peoria  Donations,  660*74, 
16.  Grants  for  Paries,  676. 

16.  Hot   Springs   Reservation, 

676-9. 

17.  Half  Breed  Scrip,  680*7. 

d.  Town  Sites,  628*601. 

e.  Regular  Disposal   Through   the 

Land     Department,     602* 
819. 

1.  In  General,  602*6, 

2.  The  Land  Office,  606*18. 


I.    e— conf*(J. 

3.  Lands  Open  to,  or  Reserved 

from.  Disposal,  619*92. 

4.  Surveys     and    Platting     of 

Vacant  Lands,  693*701. 
6.  Sale,  702*8. 

6.  Locations  and  Entries  Gen* 

eralUj,    709*366. 

7.  Pre*emptions,   737*98. 

8.  Homestead,  709*816. 

9.  Desert  Lands,  816*19. 

f.  Right  and  Title  of  Settler,  En* 

tryman  or  Patentee,  820* 
963, 

1,  In  General,  820*34. 

2.  Rights  "before  Patent,  836* 

71. 
8.  Patents,   872*963. 

a.  Requisites     and     Suffi* 

ciency,   872*80. 

b.  Construction,  Operation 

and  Effect,  881*919. 

c.  Conclusiveness;    Collat* 

eral  Attack,  920*63. 

g.  Confirmations ;     Bona     Fide 

Claims,  964*87. 
h.  Review  of  Action  of  Land  De* 
pariment  Generally,  988* 
1079. 

1.  In  Department,  988*98. 

2.  By  Judicial  Proceeding  or 

Suit,  999. 

a.  Persons  Entitled  to  Re- 

lief, 999*1010. 

b.  Grounds      for      Relief, 

1011*20. 

c.  Matters    Concluded    or 

Reviewable,    1021*40. 

d.  Remedies    and    Proper 

Relief,  1041*79. 
i.  Forfeiture  Avoidance  and  Can* 
celation      of     Patent      or 
Grant,   1080*1160. 

1.  In  General;  Grounds,  1080* 

1132. 

2.  By  Officers  or  Department, 

1133*41. 

3.  Suits  by  Government,  1142- 

60. 
IljtOf  States,  1161*1374. 

a.  In  General,   1161*99. 

b.  Georgia,  1200*4. 

c.  Kentucky,  1206*66, 

d.  North  Carolina,  1267*77.  * 

e.  Pennsylvania,  1278*1303. 

f.  Tennessee,   1304*16. 

g.  Texas,  1317*31. 
h.  Virginia,  1332*74. 

III.  Colonial,    Crown,   and  Proprietary 
Grants,   1376-80. 

Federal  Question  as  to  Title  to,  see  Appeal 
and  Error,  III.  d,  9,  h,    (10). 

Federal  Question  as  to  Specific  Performance 
of  Contract  to  Convey,  see  Appeal  ana 
Error,  1802,  1803. 

Time  Alloved  for  Taking  Appeals,  see  Ap- 
peal and  Error,  2557. 

First  Raising  Question  as  to  RuflRcienc>'  of 
Abandonment  on  Appeal,  see  Appeal 
and  Error,  4583. 
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tfoimdary  of,  see  Boundaries,  IV. 
Trust  in  Surplus  Money  Arising  from  Sale 
of,  to  Aid  in  Constructing  Ship  Canal, 
see  Canals,  13,  14. 

Deed  of  l^nd  to  United  States,  see  Com- 
promise and  Settlement,  51. 

V^t^  Rig^hts  in,  see  Constitutional  Law, 
919-924. 

Impairment  of  Contract  Obligations  by  Con- 
stitutional Amendment  Avoiding 
Forged  Certificates,  see  Constitutional 
Law,  1328. 

Appurtenant  or  Incidental  Rights  as  Pre- 
senting Federal  Question,  see  Courts, 
606-608. 

Dedication  of,  by  United  States,  see  Dedica- 
tion, 24,  29. 

Construction  of  Levees  on,  see  Easements, 
2. 

Ejectment  for,  see  Ejectment. 

Estoppel  to  Claim,  see  Estoppel,  191. 

Questions  of  Evidence,  see  Evidence,  Es- 
pecially, II.  i,  2;  n.  i,  4;  IV.  f;  VL 
q;    XI.   8;    XII.  e;   XII.   h. 

Presumption  of  Grant,  see  Evidence,  711- 
715.  719,  725. 

Liability  for  Improvements  by  School  Dis- 
trict Purchasing  from  Squatter,  see 
Improvements,  12. 

Tribal    Lands   of    Indians,   see   Indians,  V. 

Incapacity  of  Indians  to  Grant  their  Lands 
to  Private  Persons,  see  Indians,  VI. 

Indictment  for  Conspiracy  to  Obtain,  see 
Indictment,  73,  74. 

ConclusWeness  of  Judgment  in  Suit  for 
Unlawful  Inclosure  of,  see  Judgment, 
603. 

Laches  as  Bar  to  Interference  with  Rent 
of,  aee  Limitation  of  Actions,  118. 

Limitation  of  Actions  as  to,  see  Limitation 
of  Actions,  313-315,  385-388,  439,  549- 
551. 

Mandamus  to  Compel  Action,  see  Mandam- 
us, II.  d,  4. 

Lien  on  Canal  on,  see  Mechanics'  Liens, 
13,  14. 

Mines  on,  see  Mines. 

Condition  in  Grant  of,  see  Mort^^.  215, 
216. 

Donations  to  Private  Land  Claimants  in 
Lieu  of  Their  Tracts  already  Granted 
to  Others,  see  Private  Land  Claims, 
368. 

Appropriation  of  Land  by  County  to  Aid 
Railroad,  see  Railroads,  62-64. 

Removal  to  Federal  Court  of  Suit  Involv- 
ing,  see  Removal  of  Causes,   225-227. 

Taxation  of,  see  Taxes,  I.  c,  2. 

Impairing  Obligations  of  Contract  as  to 
Taxation  of  Land  Granted,  see  Con- 
stitutional Law,  1356-1361. 

Power  of  Federal  Government  to  Dispose 
of  Public  Lands  within  Territories,  36, 
37. 

Resulting  Trusts  in,  see  Trusts,  64. 

Sale  of  Real  Property  of  United  States 
not  Part  of  Public  Domain,  see  United 
SUtes,  366,  368. 

Appropriation  of  Water  on,  see  Waters,  II. 


J.  Of  United  States* 

a.  In  General, 

Lands  or  Places  Acquired  for  Forts,  Pub- 
lic Buildings,  etc.,  see  Forts;  States, 
87-91. 

Origin  of  title  and  nature  of  public  do- 
main generally. 

Title  as  Fixed  by  Compact  or  Cession, 

see  States,  198-200. 
Interpretation    of    Particular   Treaties, 

see  also  Treaties,   54-67. 

1.  Discovery  of  lands  in  North  America 
gave  title  to  the  nation  by  whose  subjects 
or  by  whose  authority  it  was  made,  as 
against  all  other  European  governments, 
which  title  might  be  consummated  by  pos- 
session.     Johnson    v.    M'Intosh,    8    Wheat, 

543,  5:  681 

Cited  in  United  States  v.  Arredondo,  6  Pet. 
715.  8  L.  ed.  556 — ^Worcester  v.  Georgia,  6 
Pet.  544,  8  L.  ed.  495 — Holden  v.  Joy,  17 
Wall.  243,  21  L.  ed.  534 — Buttz  v.  Northern 
P.  R.  Co.  119  U.  S.  67,  30  L.  ed.  335,  7 
Sup.  Ct.  Rep.  100 — Hayt  v.  United  Statesi. 
38  Ct.  CI.  461 — United  States  v.  Railroad 
&  Bridge  Co.  3  Livingston  Law  Mag.  572,  Fed. 
Caa.  No.  16,114 — Estes  Park  Toll  Road  Co. 
V.  Edwards,  3  Colo.  App.  77,  32  Pac.  549 — 
Herr  v.  Johnson,  11  Colo.  396,  18  Pac.  342 — 
Breaux  v.  Johns,  4  La.  Ann.  142,  50  Am. 
Dec.  555 — Stockton  v.  Williams.  1  Dougl. 
(Mich.)  560— Ku-che-lah  v.  Welch.  10  N.  C. 
(3  Hawks)  169 — State  v.  Foreman,  8  Yerg. 
279. 

2.  According  to  the  theory  of  the  British 
Constitution,  all  vacant  lands  are  vested  in 
the  Crown,  as  representing  the  nation. 
Johnson  v.  Mlntosh,  8  Wheat.  543,  5:  681 
Cited  in  Rhode  Island  v.  Massachusetts,  12  Pet. 

738,  9  L.  ed.  1266 — ^People  ex  rel.  Howeli  v. 
Jessup,  160  N.  Y.  256,  54  N.  E.  682. 

3.  Under  the  treaty  with  Spain  the  Unit- 
ed States  acquired  the  title  to  all  the  lands 
in  Louisiana  which  had  not  before  been 
conveyed  in  a  valid  grant  by  the  Spanish 
government.  United  States  v.  King,  7  How. 
833,  12:  934 
Cited  in  Ethrldge  v.  Milling,  IB  La.  Ann.  514. 

liands  in  Incoming  states. 

Survey  and  Selection  of  School  I^ands, 

see  supra,  385-394. 
Beds  and  Shores  of  Navigable  Waters, 

see  Waters,  I.  b,  2. 

4.  The  United  States  now  holds  the  pub- 
lic lands  in  Alabama  by  force  of  the  deeds 
of  cession  and  the  statutes  connected  with 
them,  and  not  by  any  municipal  sovereignty 
which  it  may  be  supposed  tney  possess  or 
have  received  by  compact  with  the  new  state 
for  that  particular  purpose.  Pollard  v. 
Hagan,  3   How.  212,  11:565 

5.  The  state  of  Washington,  when,  by 
accepting  terms  of  admission,  it  excluded 
from  its  claim  of  title  lands  which  the 
government  had,  in  the  due  administration 
of  its  Land  Department,  disposed  of  by  a 
patent,  did  not  mean  thereby  to  exclude 
every  tract  for  which  a  local  land  officer 
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might  wrongfully  issue  a  receiver's  receipt. 
Mann  v.  Tacoma  Land  Co.  153  U.  S.  273, 
14  Sup.  Ct.  Rep.  820,  38:  714 

What  are  <<public"   lands. 

What  are  Public  Lands  Included  in 
or  Open  to  Selection  under  Rail- 
road Grant,  see   infra,  I.  c,   2,  d. 

Lands  Open  to  Private  Entry  or  Set- 
tlement Generally,  see  infra,  I. 
e,  3. 

Railroad  Grants  not  yet  Identified  by 
Location,  see  infra,  90,  92,  94, 
95. 

What  Lands  Pass  Under  School  Grant, 
see  infra,   367-377. 

Des  Moines  River  Grants,  see  infra, 
460-464. 

Effect  of  Prior  Reservation  or  Disposal 
as  Segregating  Lands  from  Public 
Domain,  see  infra,  641-682. 

Lands  Included  in  Boundaries  of  Orig- 
inal Colonies,  see  States,  369. 

Bed  and  Shores  of  Potomac  River,  see 
Waters,  75,  76. 

6.  The  words  ''public  lands''  are  habitual- 
ly used  in  our  legislation  to  describe  such 
as  are  subject  to  sale  or  other  disposal 
under  general  laws.  Newhall  v.  Sanger, 
92  U.  S.  761,  23:  769 
Cited  In  Barker  v.  Harvey,  181  U.  S.  490,  45 

L.  ed.  968,  21  Sup.  Ct.  Rep.  690 — Minne- 
sota Y.  Hitchcock,  185  U.  S.  391.  46  L.  ed. 
964,  22  Sup.  Ct.  Rep.  650 — United  States 
V.  GarretsoD,  42  Fed.  24 — Nortliern  P.  R.  Co. 
v.  Hinchman,  63  Fed.  526 — Northern  P.  R. 
Co.  V.  McCormlclt,  89  Fed.  661 — McFadden 
T.  Mountain  View  Mln.  ft  Mill.  Co.  38  C.  C. 
A.  364,  97  Fed.  680 — United  States  v.  Blen- 
dauer,  122  Fed.  708 — United  States  v.  Mc- 
Klnle.v.  126  Fed.  242— Re  Page,  128  Fed.  318 
— United  States  v.  Blendaur.  63  C.  C.  A. 
639,  128  Fed.  913 — Aurrecoechea  v.  Sinclair, 
60  Cal.  546 — Rlereon  v.  St.  Louis  ft  S.  F.  R. 
Co.  59  Kan,  35,  51  Pac.  901 — State  v.  Ken- 
nard,  56  Neb.  257,  76  N.  W.  545 — Stewart  v. 
Altstock,  22  Or.  187,  29  Pac,  553— United 
States  V.   Elliot,  7  Utah,  392,  26  Pac.  1117. 

7.  By  public  land  is  meant  such  land  as 
is  open  to  sale  or  other  disposition  under 
general  laws.  Land  to  which  any  claims  or 
rights  of  others  have  attached  does  not  fall 
within  the  designation  of  public  land.  Bar- 
don  V.  Northern  P.  R.  Co.  145  U.  S.  535, 
12  Sup.  Ct.  Rep.  856,  36:  806 
Cited  in  Atlantic  ft  P.  R.  Co.  v.  Mingus,   165 

U.  S.  435,  41  L.  ed.  779,  17  Sup.  Ct.  Rep. 
348 — Northern  P.  R.  Co.  v.  Maclay.  9  C.  C. 
A.  612,  15  U.  S.  App.  438.  61  Fed.  556 — 
United  States  v,  Oregon  ft  C.  R.  Co.  69  Fed. 
901 — Hartmnnn  v.  Warren.  70  Fed.  948 — 
Hartman  v.  Warren,  22  C.  C.  A.  38,  40  U.  S. 
App.  245,  76  Fed.  164— Northern  P.  R.  Co.  v. 
Dudley,  85  Fed.  86 — McFadden  v.  Mountain 
View  Mln.  ft  Mill.  Co.  38  C.  C.  A.  364,  97 
Fed.  680 — King  v.  McAndrews,  50  C.  C.  A. 
38,  111  Fed.  809— United  States  v.  Blen- 
daur, 63  C.  C.  A.  639,  128  Fed.  913— Olb- 
son  V.  Anderson,  65  C.  C.  A.  280,  131  Fed.  42 
— RIerson  v.  St.  Louis  ft  S.  F.  R.  Co.  59  Kan. 
35,  51  Pac.  901. 

8.  The  term  "public  lands/'  in  a  statute 
authorizing  location  of  scrip,  does  not  in 
elude  tidelands.     The  words  "public  lands 
are   habitually  used   in   our   legislation   to 
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describe  such  as  are  subject  to  sale  or  other 
disposal  under  general  laws.  Mann  v.  Ta- 
coma Land  Co.  153  U.  S.  273,  14  Sup.  Ct. 
Rep.  820,  38:  714 

Cited  In  Baer  v.  Moran  Bros.  Co.  153  U.  S. 
287,  38  L.  ed.  718,  14  Sup.  Ct.  Rep.  823 — 
Morris  V.  United  States,  174  U.  S.  237.  43 
L,  ed.  961,  19  Sup.  Ct.  Rep.  649 — Scran  ton 
V.  Wheeler,  179  U.  S.  167,  45  L.  ed.  139.  21 
Sup.  Ct.  Rep.  48— Barker  v.  Harvey,  181  U. 
S.  490,  45  L.  ed.  968,  21  Sup.  Ct.  Rep.  690— 
MlnnesoU  v.  Hitchcock,  186  U.  S.  392,  46 
L.  ed.  964.  22  Sup.  Ct.  Rep.  650— Mc- 
Fadden V.  Mountain  View  Min.  ft  Mill.  Co.  38 

C.  C.  A.  364.  97  Fed.  680— United  States  v. 
Blendaur,    63   C.   C.   A.    639,   128   Fed.   913. 

9.  The  condition  of  the  shore  of  tide- 
lands  excluded  from  appropriation  as  public 
lands  is  not  changed  by  the  magnitude  of 
the  surrounding  tract  which,  covered  and 
uncovered  by  the  flow  and  ebb  of  the  tide, 
exists  between  the  upland  and  navigable 
waters,  or  the  use  to  which  it  may  subse- 
quently be  put.  Baer  v.  Moran  Bros.  Co. 
153   U.  S.  287,   14   Sup.  Ct.  Rep.  823, 

38:718 

10.  Lands  within  an  alleged  Mexican  or 
Spanish  grant  which  is  at  the  time  sub 
judice  are  not  public  lands.  Newhall  v. 
Sanger,  92  U.  S.  761,  23:  769 
Limited  In  United  States  v.  Central  P.  R.  Co.  8 

Sawy.  87,  11  Fed.  454. 

Distinfjuished  In  Huff  v.  Doyle,  93  U. 
S.  564,  23  L.  ed.  977 — Lockhart  v.  Johnson, 
181  U.  S.  525,  45  L.  ed.  984.  21  Sup,  Ct. 
Rep.   665. 

Cited  In  Ryan  v.  Central  P.  R.  Co.  99 
U.  S.  387,  25  L.  ed.  306 — Qulnn  v.  Chapman, 
111  U.  S.  446,  28  L.  ed.  476,  4  Sup.  Ct.  Rep. 
508 — Kansas  P.  R.  Co.  v.  Dunmeyer,  113 
U.  S.  642,  28  L.  ed.  1126,  5  Sup.  Ct.  Rep.  566 
— United  States  v.  McLaughlin,  127  U.  S. 
452,  32  L.  ed.  221,  8  Sup.  Ct.  Rep.  1177-— 
Botlller  V.  Domlnguez,  130  U.  S.  253.  32  L. 
ed.   931,   9    Sup.    Ct.    Rep.    525 — Hastings    ft 

D.  R.  Co.  V.  Whitney,  132  U.  S.  365,  33  L. 
ed.  367,  10  Sup.  Ct.  Rep.  112 — Cameron  v. 
United  Stafes.  148  U.  S.  310,  37  L.  ed.  462. 
13  Sup.  Ct.  Rep.  595 — Carr  v.  Qulgley,  149 
U.  S.  657,  37  L.  ed.  888,  13  Sup.  Ct.  Rep. 
961 — Mann  v.  Tacoma  Land  Co.  153  U.  S. 
284,  38  L.  ed.  718,  14  Sup.  Ct.  Rep.  820— 
Whitney  v.  Taylor,  168  U.  S.  92,  39  L.  ed. 
908,  15  Sup.  Ct.  Rep.  796— Southern  P.  R. 
Co.  V.  Bell,  183  U.  S.  680,  46  L.  ed.  386,  22 
Sup.  Ct.  Rep.  232 — Ryan  v.  Central  P.  R.  Co. 
5  Sawy.  262.  Fed.  Cas.  No.  12,185 — Sanger  v. 
Sargent.  8  Sawy.  98.  Fed.  Cas.  No.  12.319— 
United  States  v.  Central  P.  R.  Co.  8  Sawy. 
90,  11  Fed.  456 — Southern  P.  R.  Co.  v.  Dull, 
10  Sawy.  514,  22  Fed.  494— United  States 
V.  San  Jacinto  Tin  Co.  10  Sawy.  654,  23  Fed. 
289— Sharon  v.  Hill,  26  Fed.  390— United 
States  V.  Central  P.  R.  Co.  26  Fed.  480 — 
United  States  v.  McLaughlin,  30  Fed.  148 — 
United  States  v.  Williams,  30  Fed.  315 — 
United  States  v.  Curtner,  38  Fed.  8 — United 
States  v.  Southern  P.  R.  Co.  39  Fed.  142 — 
United  States  v.  Southern  P.  R.  Co.  45  Fed. 
607 — Southern  P.  R.  Co.  v.  Brown,  68  Fed. 
335 — United  States  v.  Oregon  ft  C.  R.  Co. 
69  Fed.  901 — Southern  P.  R.  Co.  v.  Brown, 
21  C.  C.  A.  241,  44  U.  8.  App.  620.  75  Fed. 
90 — Apis  V.  United  States.  88  Fed.  935 — 
Carr  v.  Qulgley.  57  Cal.  395 — Mclaughlin  v. 
Held,  63  Cal.  215 — Carr  v.  Qulgley.  79  Col. 
132,   21   Pac.   607— Southern    P.    R.    Co.    v. 
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Wood*  124  Cal.  482,  B7  Pac.  388— Harvey 
T.  Barker,  126  Cal.  275.  58  Pac.  692 — Her- 
rtnRtOB  V.  Clark,  56  Kan.  649,  44  Pac.  624 — 
Winona  ft  St.  P.  Land  Co.  v.  Ebllclsor,  52 
Minn.  322.  54  N.  W.  91— Burlington  &  M. 
BlTer  R.  Co.  t.  Abink,  14  Neb.  97,  15  N.  W. 
317. 

11.  Lands  within  the  boundaries  of  an  al- 
leered  Mexican  grant  which  has  not  been 
acted  upon  by  Congress,  the  daim  to  which 
is  still  pending  before  Congress,  and  there- 
fore 8ub  judice,  are  not  public  lands  of  the 
United  States  within  the  meaning  of  that 
term  as  used  in  the  acts  of  Congress  respect- 
ing the  disposition  of  public  lands.  Cam- 
eron V.  United  SUtes,  148  U.  S.  301,  13 
Sup.  Ct.  Rep.  595,  37:  459 
Cited  in  Southern  P.  R.  Co.  t.  United  States, 

66   C.    C.   A.   564,   133   Fed.   666. 

Power  of  disposal  generally. 

General  Powers  of  Secretary  of  Interior, 
see   Executive   DeparUnents,   45. 

Conveyance  to  Indians  by  Treaty,  see 
Indians.  63. 

Power  of  Military  Governor  in  Cali- 
fornia, see  Private  Land  Claims, 
521. 

• 

12.  Where  discovery  is  made  and  posses- 
sion taken  of  an  uninhabited  country,  under 
the  authority  of  an  existing  country,  ac- 
knowledged by  the  emigrants,  the  discovery 
is  for  the  benefit  of  the  whole  nation,  the 
country  becomes  part  of  the  nation,  and 
the  vacant  soil  is  to  be  disposed  of  by  that 
organ  of  the  government  which  has  the  con- 
stitutional power  to  dispose  of  the  national 
domain.  Johnson  v.  M'Intosh,  8  Wheat. 
543.  5:  681 
Citrd    In    MItcbel    v.    United    States.    9    Pet. 

747.  9  L.  ed.  296 — United  States  v. 
Femandes,  10  Pet.  304.  9  L.  ed.  434 — Rhode 
Island  V.  Mnssacbnsetts.  12  Pet.  733,  9  L. 
ed.  1264 — Martin  t.  Waddell,  16  Pet.  409, 
10  L.  ed.  1012— Scott  v.  Sandford,  19  How. 
501.  15  L.  ed.  740— Shlvely  v.  Bowlby.  152 
T'-  8.  15.  38  L.  ed.  337,  14  Sup.  Ct.  Rep.  548 
— Case  V.  Loftus,  5  L.R.A.  688,  14  Sawy.  217, 
39  Fed.  73S— Martin  v.  Waddell,  18  N.  J.  L. 
499 — American  Guano  Co.  v.  United  States 
Gnano  Co.  44  Barb.  27. 

13.  The  English  possessions  in  America 
were  not  claimed  by  right  of  conquest,  but 
by  right  of  discovery;  and  the  discoveries 
made  by  persons  acting  under  the  author- 
ity of  the  government  were  for  the  benefit 
of  the  nation;  and  the  Crown,  according  to 
the  principle  of  the  British  Constitution, 
was  the  proper  organ  to  dispose  of  the  pub- 
lic domain.  Martin  v.  Waddell,  16  Pet. 
367.  10:  997 
Citrd  In  Chlsolm  v.  Caines,  67  Fed.  291 — Com. 

r.  Manchester,  152  Mass.  243,  9  L.R.A.  241, 
23  Am.  St  Rep.  820,  25  N.  E.  113 — People 
ex  rpl.  Howell  v.  Jessup.  160  N.  Y,  256,  54  N. 
R.  682 — ^Providence  Steam-Engine  Co.  v. 
Providence  ft  S.  S.  S.  Co.  12  R.  I.  360,  34 
Am.  Rep.  652 — State  v.  Pacific  Ouano  Co.  22 
S.  C.  84. 

14.  Xo  appropriation  of  public  land  can 
be  made  for  any  purpose,  but  by  the  au- 
thority of  the  act  of  Congress.  United 
SUtes  V.  Fitz^rald,  15  Pet.  407,  10:  785 
ated  In   United   States  v.   TIcbenor,   8   Sawy. 


151,  12  Fed.  423 — Emblen  v.  Lincoln  Land 
Co.  94  Fed.  715 — Emblen  v.  Lincoln  Land 
Co.  42  C.  C.  A.  503,  102  Fed.  563 — United 
States  v.  North- West  Trading  Co.  1  Alaska. 
9 — Chapman  v.  Qulnn,  56  Cal.  292 — Fraxee 
V.  Spokane  County,  29  Wash.  283,  69  Pac. 
779. 

15.  The  words  "dispose  of  the  public 
lands,"  used  in  the  Constitution  of  the 
United  States,  cannot  receive  any  other  con- 
struction than  that  Congress  has  the  power, 
in  its  discretion,  to  authorize  the  leasing 
of  the  lead  mines  on  the  public  lands  in  the 
territories  of  the  United  States.  United 
States  V.  Gratiot,  14  Pet  526,  10:  573 
Cited  in    Doe  ez   dem.    Bafbnrle   v.   Mobile,   9 

How.  469,  13  L.  ed.  220 — Cross  v.  Harrison. 
16  How.  194,  14  L.  ed.  901 — Van  Brocklln 
V.  Tennessee  (Van  Brocklln  v.  Anderson) 
117  U.  S.  168,  29  L.  ed.  851,  6  Sup.  Ct.  Rep. 
670 — Seymour  v.  Sanders,  3  Dill.  439.  Fed. 
Cas.  No.  12.690— United  States  v.  Tlchenor. 
•8  Sawy.  151,  12  Fed.  422— Sorrels  v.  Self, 
43  Ark.  453 — Russell  v.  Lowth.  21  Minn.  109. 
18  Am.  Rep.  389 — Thorp  v.  Freed,  1  Mont. 
681 — Frazee  v.  Spokane  County,  29  Wash. 
283,  69  Pac.  779. 

Modes  of  passing  title. 

Direct  and  Specific  Grants  in  General, 
see  infra,  I.  c. 

Regular  Disposal  through  Land  De- 
partment, see  infra,  I.  e. 

Certification  under  Grant  as  a  Mode, 
see  infra,  355. 

Effect  of  Certification  as  Passing  Title, 
see  infra,  355,  364,  366. 

Effect  of  Confirmatory  Statute,  see  in- 
fra, 978-982,  986. 

By  States,  see  infra,   1161. 

Conveyance  to  Indians  by  Treaty,  see 
Indians,  63. 

Sale  of  Real  Property  of  United  States 
not  Part  of  Public  Domain,  see 
United  States,  366,  368. 

See  also  infra,   465,  823-828. 

16.  Nothing  passes  perfect  title  to  pub- 
lic lands  but  a  patent:  the  sole  exception 
being  a  grant  by  act  of  Congress.  Wilcox 
V.  Jackson  ex  dem.  ATConnel,  13  Pet.  498, 

10:  264 
Cited  in  Shiver  v.  United  States,  159  U.  S.  494. 
40  L.  ed.  232,  16  Sup.  Ct.  Rep.  54— Verden 
V.  Coleman,  4  Ind.  460 — Foley  v.  Harrison, 
5  La.  Ann.  87 — Ludeling  v.  Vester,  20  La. 
Ann.  437 — Ashley  v.  Cramer,  7  Mo.  105 — 
Franklin  v.  Kelley.  2  Neb.  90 — Lee  v.  Sum- 
mers, 2  Or.  267 — White  v.  Allen,  3  Or.  Ill 
— Groslouls  V.  Northcut  3  Or.  397 — Gaston 
V.  Stott,  5  Or.  57 — Dolph  v.  Barney,  5  Or. 
203. 

17.  A  grant  may  be  made  by  a  law  as  well 
as  by  a  patent  pursuant  to  a  law.  Rvan 
V.  Carter,  93  I^.  S.  78,  23:807 
Chouteau  v.  Eckhart,  2  How.  344,  11:293 
Cited  in  Kennedy  v.  Hunt,  7  How.  592,  12  L. 

ed.  832 — Carondelet  v.  St.  Louis,  1  Blirk. 
189,  17  L.  ed.  105 — Tamelinf?  v.  United 
States  Freehold  &  Emigration  Co.  93  U.  S. 
603,  23  L.  ed.  1003— Morrow  v.  Whitney,  0."» 
TJ.  S.  555,  24  L.  ed.  457 — Palmer  v.  I^w.  08 
U.  8.  17.  25  L.  ed.  64— Whitney  v.  Morrow. 
112  U.  S.  695.  28  L.  ed.  872,  5  Sup.  Ct.  Rep. 
.*?33 — Mfchlfran  Land  &  Lumber  Co.  v.  Rust. 
168  U.  S.  592,  42  L.  ed.  592,  18  Sup.  Ct.  Rep. 
208 — Joplln  V.  Cbachere,  192  U.   S.   104,  48 


4776 


PUBLIC  LANDS,  L  a. 


L.  ed.  363.  24  Sup.  Ct.  Rep.  214 — ^United 
States  V.  Maxwell  Land  Grant  Co.  26  Fed. 
120 — United  States  v.  Dalles  Military  Road 
Co.  41  Fed.  500 — Cosmos  Exploration  Co.  v. 
Gray  Eagle  Oil  Co.  61  L.R.A.  239.  50  C.  C. 
A.  88,  112  Fed.  12— McKee  ▼.  Donahue.  7C 
Cal.  502,  18  Pac.  438 — Jatunn  v.  Smith,  95 
Cal.  159,  30  Pac.  200— Fenwlck  v.  Gill,  38 
Mo.  526 — Northern  P.  R.  Co.  v.  Majors,  5 
Mont.  126,  2  Pac.  322 — Challefoux  ▼.  Du- 
charme,  4  Wis.  564. 

Classes  of  public  lands. 

Rights  of  Purchasers  of  Entryman's 
Rights  under  Timber  and  Stone 
Act.  see  infra,  863,  864. 

Perfection  of  Lieu  Lands  Erroneously 
Selected,  see  infra,  977. 

Conclusiveness  of  Land  Office  Determin- 
ation of  Character  of  Lands,  see 
infra.    1026-1030. 

18.  Public  lands  will  be  considered  min- 
eral or  agricultural  as  they  are  the  more 
valuable  in  the  one  class  or  the  other. 
Barden  v.  Northern  P.  R.  Co.  154  U.  S. 
288,  14  Rup.  Ct.  Rep.  1030,  38:  992 
Cited  In  Fnited  States  v.  Central  P.  R.  Co.  84 

Fed.  220 — Cosmos  Exploration  Co.  v.  Gray 
Eagle  Oil  Co.  104  Fed.  47— Northern  P.  R. 
Co.  V.  Soderberjc,  43  C.  C.  A.  623,  104  Fed. 
427— Brownflpld  v.  Bier,  15  Mont.  415.  39 
Pac.  461. 

19.  Public  land  covered  by  a  heavy 
prrowth  of  timber,  which  constituted  its 
chief  value,  was  subject  to  entry  under  the 
timber  act  of  June  3,  1878  (20  Stat,  at 
L.  89.  chap.  151,  U.  S.  Comp.  Stat.  1901, 
p.  1545),  although  it  would  have  been  fit 
for  cultivation  when  the  timber  had  been 
removed.  Thayer  v.  Spratt,  189  U.  8.  346, 
23  Sup.  Ct.  Rep.  576,  47:  845 

20.  To  constitute  the  exemption  contem- 
plated by  the  pre-emption  acts,  under  the 
head  of  "Known  Mines,"  coal  deposits 
should  be  ascertained  to  be  of  such  extent 
as  to  make  the  land  more  valuable  as  a 
coal  mine  than  for  ao^ricultural  purposes. 
Colorado  Coal  &  I.  Co.  v.  United  States, 
123  U.  S.  307,  8  Sup.  Ct.  Rep.  131,  31:  182 
Cited  In  Davis  v.  Welbbold,  139  U.  S.  524,  35  L. 

ed.  244,  11  Sup.  Ct.  Rep.  628 — Iron  Sliver 
Mln.  Co.  V.  Mike  &  S.  Gold  &  Silver  Min.  Co. 
143  U.  S.  424,  36  L.  ed.  211,  12  Sup.  Ct.  Ren. 
543— Shaw  v.  Kelloifj?,  170  V.  S.  333.  42  L. 
ed.  1058.  18  Snp.  Ct.  Rep.  632 — Francoeur 
V.  Newhouse,  40  Fed.  622 — Northern  P.  R. 
Co.  V.  Barden,  46  Fed.  616 — Hunt  v.  SteeR<», 
75  Cal.  625,  17  Pac.  920 — Standard  Quick- 
silver Co.  V.  Habishaw.  132  Cal.  121.  64  Pac. 
113— United  States  v.  King,  9  Mont.  79.  22 
Par.  498— Shreve  v.  Copper  Bell  Min.  Co. 
11  Mont.  336,  28  Pac.  315 — Brownfleld  v. 
Bier,   15  Mont.  414,  39  Pac.   461. 

21.  To  except  mines  or  mineral  lands 
from  the  operation  of  a  town-site  patent, 
it  is  not  sufficient  that  the  lands  do  in 
fact  contain  minerals,  or  even  valuable  min- 
erals, when  the  town-site  patent  takes  effect, 
if  the  lands  are  not  known  at  that  time  to 
be  Hufficiently  valuable  for  mining  purposes  | 
to  justify  expenditures  for  the  purpose  of 


extracting  the  minerals.    Dower  v.  Richards, 
151  U.  S.  658,  14  Sup.  Ct.  Rep.  452, 

38:305 

Cited  in  Montana  C.  R.  Co.  v.  Migeon,  68  Ffed. 
816 — Migeon  v.  Montana  C.  R.  Co.  23  C.  C 
A.  164,  44  U.  S.  App.  724,  77  Fed.  257— 
Bonner  v.  Melkle.  82  Fed.  704— Larned  v. 
Jenkins,  51  C.  C.  A.  347.  113  Fed.  637 — 
Cleary  v.  Sklfflch.  28  Colo.  368,  89  Am. 
St.  Rep.  207,  65  Pac.  59— Brownfleld  v.  Bier,. 
15  Mont.  414,  39  Pac.  461— Casey  v.  Thie- 
vlege,  19  Mont.  353,  61  Am.  St.  Rep.  511,  48 
Pac.  394— Horsky  v.  Moran.  21  Mont.  364, 
53  Pac.  1064. 

Power  of  President. 

Executive  Order  as  Equivalent  to  Pres- 
idential Order,  see  infra,  644,  646. 

Reservation  by  Departmental  Order 
Equivalent  to  Reservation  of  Pres- 
ident, see  Executive  Departments, 
2. 

Validity  of  Reservation  to  Indians  by 
War  Department,  see  Executive  De- 
partments, 39. 

General  Powers  of  Secretary  of  Interior^ 
see  Executive  Departments,  45. 

Relative  Function  of  Courts  and  Land 
Officers,  see  Courts,  I.  e,  6. 

Power  as  to  Leasing  of  Mines,  see 
Mines,  I.  h. 

22.  The  President  may  order,  from  time 
to  time,  as  the  exigencies  of  the  public  ser- 
vice require,  parcels  of  land  belonging  to 
the  United  States  to  be  reserved  from  sale 
and  set  apart  for  public  uses.  Grisar  v. 
McDowell,  6  Wall.  863,  18:  863 
Cited  in  Tindal  v.  Wesley,  167  U.  S.  214.  42 

L.  ed.  140,  17  Sup.  Ct.  Rep.  770 — Freed- 
man'B  Sav.  &  T.  Co.  v.  United  States,  le 
Ct.  CI.  28 — ^Russian-American  Packing  Co.  v. 
United  States,  39  Ct.  Cl.  482 — United  States 
V.  leathers.  6  Sawy.  20,  Fed.  Cas.  No.  15,- 
581 — United  States  v.  Payne,  2  McCrary,  296,. 
8  Fed.  888 — Gibson  v.  Anderson,  65  C.  C.  A. 
279,  131  Fed.  41— King  v.  La  Grange,  61  Cal. 
228 — Onderdonk  v.  San  Francisco,  75  Cal. 
538,  17  Pac.  678 — Florida  Town  Improv.  Co. 
V.  Bigalsky.  44  Fla.  776,  33  So.  450-~Neva- 
da  Ditch  Co.  v.  Bennett,  30  Or.  103,  60  Am. 
St.  Rep.  777,  45  Pac.  472. 

23.  Indian  reservations  existing  by  force 
of  a  treaty  are  not  subject  to  the  general 
grant  of  authority  conferred  upon  the  Pres- 
ident by  the  act  of  Congress  of  March  1,. 
1847,  to  set  apart  for  public  uses  such  por- 
tion of  lands  within  a  land  district  then 
created  as  were  necessary.  Spalding  v. 
Chandler,  160  U.  S.  394,  16  Sup.  Ct.  Rep. 
360,  40:  469 

Power  of  Congress  In  general. 

Power  of  Congress  to  Dispose  of  Landa 

Reserved  by  Department,  see  infra,. 

64. 
Effect  of  Pre-emption   Acts,   see   infra, 

839. 
Relative  Function  of  Courts  and  Land 

Officers,   see  Courts,   I.  e,   6. 
Superiority  to  State  Control,  see  States, 

77-86. 
Over  Reclamation  of  Arid   Lands,  see 

States,   92-94. 
See  also  supra,  15;  infra,  263. 

24.  The  power  over  the  public  lands  i» 
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vested    in    Congress    by    the    Constitution, 
without  limitation,  and  has  been  considered 
the    foundation    on    which    the    territorial 
governments    rest.      United    States  v.   Gra- 
tiot, 14  Pet.  526,  10:  573 
died  in  Marphy  v.  Ramsey,  114  U.  S.  45,  20 
L,  ed.    57,  5  Sup.  Ct.  Rep.  747 — Downes  ▼. 
Bidwell,   182  U.  S.  268,  45  L.   ed.  1099,  21 
8up.   Ct.  Rep.  770 — Kean  v.   Calumet  Canal 
&  ImproT.  Co.  190  U.  8.  486,  47  L.  ed.  1147, 
23  Sup.  Ct.  Rep.  651 — Kansas  City  Southern 
R.  Co.  V.  Railroad  Comrs.  106  Fed.  356 — Lux 
r.  HaiTsr'n    69  Cal.  340,  10  Pac.  674— Hawke 
V.   Deffebft.^h,  4  Dak.  26.  22  N.  W.  480 — Sil- 
ver Bow  Mill.  &  Min.  Co.  v.  Clark,  5  Mont. 
410.  5  Pac.  570 — South  End  Min.  Co.  v.  Tln- 
ney,  22  Nev.  62.  35  Pac.  89. 

25.  The  term  "territory,"  as  used  in  art. 
4,  H  3,  of  the  United  States  Constitution, 
empowering  Congress  to  dispose  of  and 
make  all  needful  rules  and  regulations  re- 
specting the  territory  or  other  property  be- 
longing to  the  United  States,  is  merely  de- 
.'H^riptive  of  one  kind  of  property,  and  is 
equivalent  to  the  word  "lands."  United 
States  V.  Gratiot,  14  Pet.  526,  10:  573 
Cited  in  Roach  ▼.  Van  Riswlck.  MacArth  &  M. 

182. 

26.  Congress  has  the  sole  power  to  de- 
clare the  dignity  and  eiTect  of  titles  emanat- 
ing from  the  United  States.  Bagnell  v. 
Broderick,  13  Pet.  436,  10:  235 

27.  The  power  of  Congress  to  grant  land 
to  churches  not  questioned  in  a  controversy 
over  title  to  missionary  lands  claimed  by  a 
church,  under  the  act  of  1848,  establishing 
the  territorial  government  of  Oregon.  Mis- 
sionary Soc.  of  M.  £.  Church  v.  Dalles, 
107   U.   S.   336,   2   Sup.   Ct.   Rep.   672, 

27:  545 
Cited  In  Roberts  v.   Bradfleld,   12  App.   D.  C. 
470. 

h.  Control  and  Use. 

Adverse  Possession  of  Public  Lands,  see 
Adverse  Possession,  I.  h. 

Custom  as  to  Use,  see  Custom  and  Usage, 
48. 

Possession  as  Evidence  of  Claim  Against 
I'nited  States,  see  Evidence,  2343. 

Certiorari  as  Remedy  against  Illegal  As- 
sessments rather  than  Injunction,  see 
Injunction,  92. 

Possessory   Mining  Rights,   see  Mines. 

Relative  Power  of  State  and  Nation  Re- 
specting Public  Lands,  see  States,  IV. 
c. 

Richt  of  ocenpancy  to  complete  title. 

28-32.  The  right  to  remain  on  public 
land  in  order  to  perform  the  requirements 
of  an  act  of  Congress,  and,  according  to  its 
rules,  perfect  an  incipient  title,  is  a  right 
granted  by  the  law  of  the  United  States. 
United  States  v.  Waddell,  112  U.  S.  76, 
5  Sup.  a.  Rep.  35,  28:  673 

Pastnrage  on  public  lands. 

Ill^^l  Inclosure  of  Land  by  Fences,  see 

infra,  51-53. 
€r€neral     Effect     of     Act     Confirming 

Claims,  see  infra,  984. 


Discrimination    in,    see    Constitutional 

Law,  337. 
Due   Process  as  to,  see  Constitutional 

lAW,  467. 

33.  PlainUffs  engaged  in  stock  raising  on 
unoccupied  (^ublic  lands  of  the  United 
States,  although  owning  detnched  uninclosed 
portions  of  such  land,  cannot  by  suit  in 
equity  enjoin  defendants  owning  none  of 
such  lands,  from  the  use  of  such  public 
lands  for  pasturing,  on  the  ground  that  de- 
fendants' sheep  pastured  thereon  will  tres- 
pass and  pasture  on  plaintiffs'  uninclosed 
lands.  Plaintiffs  cannot,  by  so  excluding  de- 
fendants, secure  to  themselves  the  exclusive 
right  of  pasturage  on  such  public  lands. 
Buford  v.  Houtz,  133  U.  S.  320,  10  Sup. 
Ct.  Rep.  306,  33:  618 

Trespassing  and  cutting  timber  on  pub- 
lic lands. 

Appeals  Taken  from  Decision  of  Fed- 
eral Court,  see  infra,  970. 

Liability  of  Wrongdoer  to  Action,  see 
Case,  6. 

Compromise  of  Claim  Against  Tres- 
passer, see  Compromise  and  Set- 
tlement, 52. 

Compromise  of  Right  of  Action  as 
Evidence  of  Title,  see  Evidence, 
2233. 

Nominal  Damages  for,  see  Damages, 
11. 

Measure  of  Damages  for  Cutting  Tim- 
ber,   see   Damages,    244-247. 

Timber  Cut  Under  Grant  Subsequent- 
ly  Forfeited,   see  infra,   286. 

Right  of  Patentee  by  Doctrine  of  Re- 
lation, to  Recover  Value  of  Stone 
and  Ore  Removed  between  Time  of 
Selection  and  Approval  thereof,  see 
infra,  902. 

Discovery  as  to,  see  Discovery  and  In- 
spection, 20. 

Burden  of  Proof  in  Action  for  Cutting 
Timber,  see  Evidence,  266. 

Burden  of  Proving  Lawfulness  of  Ac- 
tion, see  Evidence,  798. 

Private  Survey  in  Action  to  Recover 
Value  of  Timber,  see  Evidence, 
1175. 

Prima  Facie  Case  Against  Railroad 
Company,  see  Evidence,  2535. 

Evidence  of  Dead  and  Down  Timber, 
see  Evidence,   2250. 

Evidence  that  Lumber  Mill  was  not 
Profitable,  see  Evidence,  2251. 

Timber  on  Indian  Lands  and  Right  to 
Cut  the  Same,  see  Indians,  122- 
126. 

Timber  on  Land  Allotted  to  Indians 
in  Severalty,  see  Indians,  186. 

Right  of  United  States  to  Injunction 
against  Waste  by  Extraction  of 
Minerals,  see  Injunction,  46. 

Acquittal  in  Criminal  Prosecution  as 
Bar  to  Action  for  Conversion,  see 
Judgmtnt,  172. 

Cutting  for  Mining  Uses,  see  Mines, 
5. 

Right  to  Locate  Placer  Mining  Claims 
on  Timber  Lands,  see  Mines,  17a. 
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Sufficiency  of  Allegations  in  Proceed- 
ings to  Recover  for,  see  Pleading, 
564. 

State  Legislation,  see  States,  79,  83. 

Sufficiency  of  Title  of  Statute  as  to, 
see  Statutes,  97a. 

Right  of  Contractor  with  United  States 
to  Cut  on  MilitaiT  Reser\'ation, 
see  United  States,  314. 

34.  The  fee  to  the  public  lands  is  in  the 
United  States,  and  timber  growing  thereon 
is  the  absolute  property  of  the  United 
States ;  and  without  its  consent  it  is  unlaw- 
ful to  cut  such  timber.  Northern  P.  R.  Co. 
V.  Lewis,  162  U.  S.  366,  16  Sup.  Ct.  Rep. 
831,  40:  1002 
Cited  In  Pine  River  Jjogglng  &  Improv.  Co.  v. 

United  States,  186  U.  S.  284,  46  L.  ed.  1167, 
22  Sup.  Ct.  Rep.  920 — United  States  v.  Price 
Trading  Co.  48  C.  C.  A.  341,  109  Fed.  249— 
Cunningham  v.  Metropolitan  Lumber  Co.  49 
C.  C.  A.  76,  110  Fed.  336 — ^Teller  v.  United 
States,  54  C.  C.  A.  352.  117  Fed.  580— Unit- 
ed States  V.  Oumm  Bros.  9  N.  M.  622,  58 
Pac.  398. 

35.  Where  the  title  remains  in  a  state, 
timber  cut  upon  the  land  belongs  to  the 
state,  and  can  be  pursued  wherever  it  is 
carried.  All  the  remedies  are  open  to  the 
owner  which  the  law  affords  in  other  cases 
of  wrongful  removal  or  conversion  of  per- 
sonal property.  Schulenberg  v.  Harriman, 
21  Wall.  44,  22:  551 
Schow  V.  Harriman,  154  U.  S.  609,  Appx., 

14   Sup.  Ct.  Rep.   1209,  and  22:  556 

Cited  In  Northern  P.  R.  Co.  v.  Lewis,  162  U. 
S.  374,  40  L.  cd.  1000,  16  Sup.  Ct.  Rep.  831 
— Stone  V.  United  States,  167  U.  S.  182,  42 
L.  ed.  129,  17  Sup.  Ct.  Rep.  778 — ^United 
States  V.  Steenerson,  1  C.  C.  A.  565,  4  U.  S. 
App.  332,  50  Fed.  506— Webb  v.  Phillips,  26 
C.  C.  A.  274,  54  U.  S.  App.  54,  80  Fed.  956— 
Teller  v.  United  States,  54  C.  C.  A.  357,  117 
Fed.  585 — Turner  v.  Langdon,  85  Mo.  441 — 
Ford  V.  Sutherlin,  2  Mont.  443 — Sullivan  v. 
Schultz,  22  Mont.  544,  57  Pac.  279 — Missou- 
ri. K.  ft  T.  R.  Co.  V.  Starr,  22  Tex.  Civ.  App. 
356,  56  8.  W.  393 — Chamberlain  v.  Winn,  1 
Wash.  503,  20  Pac.  780. 

36.  The  attitude  of  the  government  has 
not  upheld  or  countenanced  a  party  in  cut- 
ting and  carrying  off  timber  from  gov- 
ernment land,  manufacturing  it  into  lumber, 
and  selling  it  for  profit.  United  States  v. 
Mock,  149  U.  S.  273,  13  Sup.  Ct.  Rep.  848. 

37:  732 

Cited  in  Cunningham  v.   Metropolitan   Lumber 

Co.  49  C.  C.  A.  76,   110  Fed.  336— Teller  v. 

United  States,  51  C.  C.  A.  234.  113  Fed.  277. 

37.  The  instructions  to  the  Commissioners 
of  the  General  T^and  Office,  delivered  occa- 
sionally from  1855  to  1877,  directing  them 
to  seize  and  sell  timber  cut  from  the  pub- 
lic land,  also  authorized  them  to  compromise 
with  the  trespassers  on  payment  of  a  rea- 
sonable compensation  for  the  timber  cut  and 
taken  away.  Wells  v.  Nickles,  104  U.  S. 
444,  26: 825 

38.  Until  identification  by  government 
survey  of  the  even  and  odd-numbered  sec- 
tions of  the  land  within  the  limits  of  the 
grant  of  the  odd-numbered  sections  on  each 


side  of  the  line  of  the  Northern  Pacific  Rail- 
road, made  by  the  act  of  July  2,  1864  (13 
Stat,  at  L.  367,  chap.  217),  the  United 
States  has  such  a  property  in  the  timber 
growing  thereon  as  enables  it  to  recover  the 
value  of  the  timber  cut  and  removed  by  the 
railroad  company  or  its  grantees.  United 
States  V.  Montana  Lumber  &  Mfg.  Co.  196 
U.  S.  573,  25  Sup.  Ct.  Rep.  367,  49:  604 

Cited  in  United  States  v.  Blrdseye,  70  C.  C.  A. 

101,  37  Fed.  617— Clemmons  v.  Gillette,  83 

Mont.  326,  83  Pac.  879. 

Gutting  by  settlers. 

39.  A  settler  upon  a  homestead  may  cut 
such  timber  as  is  necessary  to  clear  the  land 
for  cultivation,  or  to  build  him  a  house,  out- 
buildings, or  fences,  and  perhaps  to  exchange 
for  lumber  to  be  devoted  to  the  same  pur- 
pose, but  cannot  sell  the  same  for  money 
except  when  the  timber  is  cut  for  the  pur- 
pose of  cultivation.  Shiver  v.  United  States, 
159  U.  S.  491,  16  Sup.  Ct.  Rep.  54,  40:  231 
Cited  in  Silver  v.  United   States,   19  C.  C.   A. 

348.  41  U.  S.  App.  02,  73  Fed.  158 — Conway 
V.  United  States,  37  C.  C.  A.  203,  95  Fed. 
617 — Cunningham  v.  Metropolitan  Damber 
Co.  40  C.  C.  A.  76,  110  Fed.  336 — Teller  v. 
United  States,  51  C.  C.  A.  240,  113  Fed.  28 : 
— Whltcomb  V.  Provost,  102  Wis.  282,  7  ; 
N.  W.  432. 

40.  Lands  duly  and  properly  entered  fos- 
a  homestead  are*  still  "lands  of  the  United 
States"  within  the  meaning  of  U.  S.  Rev. 
Stat.  8  2461,  U.  S.  Comp.  Stat.  1901,  p. 
1527,  respecting  the  offense  of  cutting  tim- 
ber upon  such  lands.  Shiver  v.  United 
States,  159  U.  S.  491,  16  Sup.  Ct.  Rep.  54. 

40:231 
Cited  in  Teller  v.  United  States,  51   C.  C.  A. 
238,   113  Fed.  281. 

41.  Timber  and  trees  standing  and  grow- 
ing on  land  the  title  to  which  is  in  tlu^ 
government  cannot  be  lawfully  cut,  even  by 
a  bona  fide  settler  who  intends  to  perfect 
his  right  to  the  land,  until  he  has  perfected 
his  claim,  except  so  far  as  the  cutting  is 
necessary  and  reasonable  to  prepare  for  cul- 
tivation so  much  of  the  lands  as  he  intends 
to  cultivate.  Stone  v.  United  States,  167  U. 
S.  178,  17  Sup.  Ct.  Rep.  778,  42:  127 
Cited  in  United  States  v.  Loughrey,  172  U.  8. 

224,  43  L.  ed.  427,  19  Sup.  Ct.  Rep.  153— 
Cunningham  v.  Metropolitan  Lumber  Co.  49 
C.  C.  A.  76,  110  Fed.  336— Teller  v.  United 
States,  51  C.  C.  A.  240.  113  Fed.  283— King- 
Ryder  Lumber  Co.  v.  Scott,  73  Ark.  331,  70 
L.n.A.  879.  84  S.  W.  487— Whltcomb  v.  Pro- 
vost, 102  Wis.  282,  78  N.  W.  432— Meinhold 
V.  Walters,  102  Wis.  304,  72  Am.  St.  Rep. 
888,  78  N.  W.  574. 

Use  of  materials  In  constractlon  of  rail- 
road. 

42.  Timber  50  miles  from  the  line  of  a 
railroad,  although  that  is  the  nearest  point 
where  available  timber  can  be  found,  is  not 
on  lands  "adjacent  to  the  line  of  said  road," 
within  the  meaning  of  the  act  of  Congress 
of  March  3,  1875,  permitting  the  railroad 
company  to  take  timber  from  the  lands  ad- 
jacent for  the  construction  of  the  railroad. 
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Stone  ▼.  United  SUtes,  167  U.  S.  178,  17) 
Sup.  Ct.  Rep.  778,  42:  127 

Citfd  In  United  States  ▼.  St.  Anthony  R.  Co. 
52  C.  C.  A.  3d6,  114  Fed.  724. 

43.  The  title  to  timber  cut  prior  to  for- 
feiture on  land  granted  by  the  act  of  Ck>n- 
jrress  of  June  3,  1856,  to  the  state  of  Michi- 
gan, to  aid  in  the  construction  of  railroads, 
subject  to  a  condition  subsequent  that  un- 
sold lands  should  revert  to  the  United  States 
if  the  roads  were  not  completed  within  ten 
years,  is  in  the  state,  and  not  in  the  United 
States.  United  States  v.  Loughrey,  172  U. 
S.  206,  19  Sup.  Ct,  Rep.  153,  43:  420 
Cited  In  United  States  ▼.  Tennessee  &  C.   R. 

To.  176  U.  S.  253,  44  L.  ed.  457,  20  Sup. 
Ct.  Rep.  370. 

44.  The  operation  of  the  ge)ueral  act  of 
1875  for  the  promotion  of  railroad  building 
across  public  lands  by  allowing  timber  to  be 
taken  for  such  purposes  is  not  excluded  in 
respect  to  a  railroad  company  which  had  a 
prior  special  grant  of  such  privilege,  so  as 
to  prevent  such  company  from  taking  timber 
under  the  general  law  after  the  special 
privilege  has  expired.  United  States  v. 
Denver  &  R  G.  R.  Co.  150  U.  S.  1,  16,  14 
Sup.  Ct.  Rep.  11,  16,  37:  975,  980 

45.  Timber  taken  for  necessary  railroad 
uses  from  public  lands  ''adjacent"  need  not 
be  used  at  points  where  it  is  taken,  but  may 
lie  taken  to  distant  points  on  the  line  of 
the  road  for  the  necessary  construction  of 
the  road,  including  depots  or  other  needed 
intructures.  United  States  v.  Denver  &  R. 
G.  R.  Co.  150  U.  S.  1,  16,  14  Sup.  Ct.  Rep. 
11,  16,  37:  975,  980 
Cited  In   United   SUtes  v.  Denver  &  R.   6.   R. 

Co.  l.'M)  U.  S.  16,  37  L.  ed.  980,  14  Sup.  Ct. 
Rep.  16 — Stone  v.  United  States,  12  C.  C.  A. 
457.  20  U.  S.  App.  32.  64  Fed.  674— United 
States  V.  Price  Trading  Co.  48  C.  C.  A.  334, 
109  Fed.  242 — United  States  v.  St.  Anthony 
R.  Co.  52  C  C.  A.  356,  114  Fed.  724— United 
States  V.  Bacheldor,  9  N.  M.  16,  48  Pac.  310 

46.  Lands  20  miles  distant  from  a  rail- 
road right  of  way  are  not  "adjacent"  within 
the  meaning  of  the  act  of  March  3,  1875  (18 
Sut.  at  L.  482,  chap.  152,  U.  S.  Comp.  Stat. 
1901.  p.  1568),  I  1,  granting  to  certain  rail- 
road companies  the  right,  of  way  through 
the  public  lands  to  the  extent  of  100  feet 
on  each  side  of  the  .central  line  of  the  road, 
with  the  right  to  take  materials  for  its 
construction  from  the  public  lands  adjacent 
to  the  line  of  the  road.  United  States  v.  St. 
Anthony  R.  Co.  192  U.  S.  524,  24  Sup.  Ct. 
Rep.  333.  48:  548 

Remedies  for  timber  cuttlnic- 

Defect  of  Proof  or  Multiplicity  of  Suits 
at  Law  as  Ground  for  Equity,  see 
Equity,  67-69. 

47.  Congress  may  prohibit  and  punish 
tiespasses  on  the  public  lands.  Jourdan  v. 
Sarrett.  4  How.  169,  1 1 :  924 

48.  The  United  States  may  maintain  tres- 
pass quare  clausum  fregit  against  a  person 
for  cutting  and  carrying  away  trees  from 


the  public  lands.    Cotton  v.  United  States, 
11  How.  229,  13:  675 

Cited  In  United  States  v.  Cook,  19  Wall.  594, 
22  L.  ed.  211— Spencer  v.  United  States.  10 
Ct.  CI.  264 — Tennessee  use  of  United  States, 
V.  Hill,  24  L.R.A.  173,  .^  C.  C.  A.  330.  22  U. 
S.  App.  1,  60  Fed.  1009 — United  States  v. 
Tygh  Valley  Land  &  Livestock  Co.  76  Fed. 
693 — United  States  v.  Holokes.  105  Fed.  43 — 
Re  Strawbrldge,  30  Ala.  391 — Rogers  v. 
Soggs,  22  Cal.  455 — DlckJion  v.  United 
States,  125  Mass.  315,  28  Am.  Rep.  230 — 
Thorp  V.  Freed,  1  Mont.  681 — Vanslckle  v. 
Haines,  7  Nev.  263 — Jones  v.  United  States, 
48  Wis.  409,  4  N.  W.  519. 

49.  Redress  cannot  be  had  in  equity  for 
the  wrongful  cutting,  carrying  away,  and 
conversion  of  timber  from  the  public  do- 
main on  the  theory  that,  because  the  wrong- 
doers had  been  granted  permits  to  cut  tim- 
ber from  other  lands,  a  case  was  made  for  an 
accounting.  United  States  v.  Bitter  Root 
Development  Co.  200  U.  S.  451,  26  Sup.  Ct. 
Rep.  318,  50:  550 
Cited  In  General  Electric  Co.  v.  Westlnghouse 

Electric  &  Mfg.  Co.  144  Fed.  465. 

50.  The  mere  grant  of  licenses  or  per- 
mits to  cut  timber  on  certain  described  lands 
in  the  public  domain  did  not  make  the  cut- 
ting of  timber  on  other  lands  by  the  licen- 
sees the  act  of  trustees  ex  maleficio,  so  as 
to  enable  the  United  States  to  resort  to  a 
court  of  equity  for  redress.  United  States 
V.  Bitter  Root  Development  Co.  200  U.  S. 
451,  26  Sup.  Ct.  Rep.  318,  50:  550 

Fences. 

Mode  of  Review  in  Proceeding  to  Com- 
pel Removal,  see  Appeal  and  Error, 
693. 

Appellate  Jurisdiction  Over  Question 
as  to  Removal,  see  Appeal  and  Er- 
ror, 1024. 

Jurisdictional  Amount  on  Appeal  in 
Proceeding  to  Compel  Bemoval, 
see  Appeal  and  Error,  492-494. 

51.  The  act  of  Congress  of  Feb.  26,  1885, 
to  prevent  the  unlawful  occupancy  of  public 
lands,  and  providing  for  abatement  of  un- 
lawful fences  does  not  operate  upon  persons 
who  had  taken  possession  of  land  under  a 
bona  fide  claim  or  color  of  title.  Cameron 
v.  United  States,  148  U.  S.  301,  13  Sup.  Ct. 
Rep.  595,  37:  459 
Cited   In   Tldwell   r.    Chlricahua   Cattle   Co.    5 

Arls.  366,  53  Pac.  192. 

52.  The  illegality  of  an  inclosure  of  pub- 
lic lands  is  not  affected  by  the  fact  tliat 
they  were  inclosed  for  irrigating  as  well  as 
for  pasturage  purposes.  Cam  field  v.  United 
States,  167  U.  S.  518,  17  Sup.  Ct.  Rep.  864, 

42:  260 

53.  The  inclosure  of  public  lands  includ- 
ed in  the  even  numbered  sections  of  a  town- 
ship, by  a  fence  built  entirely  on  the  odd 
numbered  sections  on  the  margin  of  the 
township  and  included  within  it  or  adja- 
cent thereto,  is  in  violation  of  the  act  of 
Congress  of  February  25,  1885,  prohibiting 
**inclosureg  ot  any  public  lands,  and  con- 
stitutes a  nuisance  the  abatement  of  which 
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may  be  ordered  by  Congress,  notwithstand- 
ing such  action  may  involve  an  entry  upon 
the  lands  of  a  private  individual.  Cam- 
field  V.  United  States,  167  U.  S.  518,  17 
Sup.  Ct.  Rep.  864,  42:  260 

Cited  in  Potts  ▼.  United  States,  51  C.  C.   A. 

681,  114  Fed.  55— Cardwell  v.  United  States, 

60  C.  C.  A.  368,  136  Fed.  694. 

—  Editorial  note. 

[Erection  of  fence  so  as  to  interfere  with 
ingress  and  egress  to  and  from.  3  L.R.A.  ( N. 
S.)    733.] 


c.  Specific  Grants;  Donations  and  ReS' 

ervations. 

1,  In  General, 

Disposal  by  Application  or  Entry  Regularly 
Through  Land  Department,  see  infra, 
I.  e. 

Indian  Lands  Included  in  Grant,  see  infra, 
202-208. 

Modes  of  Passing  Title  to  Public  Lands,  see 
supra,  16,  17. 

Right  of  Claimant  Under  Invalid  Special 
Grant  to  Have  Confirmation,  see  infra, 
962,  963. 

State  Grant  Subject  to  Condition,  see  infra, 
1188. 

Grant,  as  Contract  Protected  from  Impair- 
ment, see  Constitutional  Law,  IV.  g,  2, 
c,   (3). 

Right  of  Indians  Under  Floating  Grant  to 
Locate  on  Lands  Not  Yet  Released  from 
Occupancy  by  Other  Indians,  see  In- 
dians, 113. 

Nature  and   Interpretation   In  general. 

Construction     of     Des     Moines     River 

Grants,  see  infra.  450-457. 
Construction  of  State  Grants  Generally, 

see  infra,  1163-1167. 
Rules  of  Decision  in  Federal  Courts  as 

to    Construction    of    Grants,    see 

CourU,  1712. 

54.  A  donation  is  a  gift  and  gratuity,  and 
not  a  grant  of  land  founded  on  a  considera- 
tion,— ^as  where  the  government  is  bound  to 
make  it  by  treaty  stipulation  conferring 
mutual  benefits.  Forsyth  v.  Reynolds,  15 
How.  358,  14:  729 

54a.  An  act  by  which  a  congressional 
grant  is  made  is  both  a  law  and  a  convey- 
ance, and  such  effect  must  be  given  it  as  will 
carry  out  the  intent  of  Congress,  and  com- 
mon-law rules  should  not  be  allowed  to  de- 
feat that  intent.  Missouri,  K.  &  T.  R.  Co. 
v.  Kansas  P.  R.  Co.  97  U.  S.  491,  24:  1095 
Schulenberg  v.  Harriman,  21  Wall.  44, 

22:  551 
Cited  in  Wisconsin  C.  R.  Co.  v.  Forsj-the,  159 

IT.  S.  55,  40  L.  ed.  74,  15  Sup.  Ct.  Rep.  1020 

— Tarpey  v.  Madsen.  178  U.  S.  227.  44  L.  ed. 

1047.  20  Sup.  Ct.  Rep.  849 — Winona  &  St.  P. 

H.  Co.  V.  Peuel  County,  3  Dak.  22,  12  N.  W. 

501 — Waahlnffton  A  I.  R.  Co.  v.  Northern  P. 

R.  Co.  2  Idaho,  555,  21  Pac.  658 — Kansas  P. 

R.  Co.  v.  Dunmeyer,  24  Kan.  729 — Atchinon. 

T.  &  8.  F.  R.  Co.  ▼.  Rockwood,  25  Kan.  300 


— Neer  v.  Williams,  27  Kan.  67 — Atchison,  T. 
&  S.  F.  R.  Co.  ▼.  Pracht,  30  Kan.  72,  1  Pac. 
319— Nash  y.  Sullivan,  29  Minn.  214.  12  N. 
W.  698 — Winona  &  St.  P.  R.  Co.  ▼.  RandalU 
29  Minn.  286.  13  N.  W.  127— Vance  v.  Bur- 
lington &  M.  River  R.  Co.  12  Neb.  288,  11  N. 
W.  334 — United  States  v.  San  Pedro,  &  C. 
del  A.  Co.  4  N.  M.  563,  17  Pac.  337 — South- 
ern P.  R.  Co.  v.  Esqulbel.  5  N.  M.  135,  20 
Pac.  109 — Board  of  Trustees  v.  Cuppett,  52 
Ohio  St.  583,  40  N.  E..  792— Wells  v.  Penn- 
ington County  2  S.  D.  7,  39  Am.  St.  Rep. 
758.  48  N.  W.  305— Kneeland  v.  Koiter,  40 
Wash.  367,  1  L.R.A.  (N.S.^  748,  82  Pac.  608 
—Northern  P.  R.  Co.  v.  Miller,  20  Wash.  34, 
54  Pac.  603 — Wisconsin  C.  R.  Co.  v.  Price 
County,  64  Wis.  591,  26  N.  W.  93. 

55.  Public  grants  convey  nothing  by  im- 
plication. United  States  v.  De  la  Maza  Ar- 
redondo,  6  Pet.  691,  3:  547 
Cited    In    Charles    River    Bridge    v.     Warren 

Bridge,  11  Pet.  546.  9  L.  ed.  823— Fnited 
States  V.  SUnson,  PO  C.  C.  A.  618,  125  Fed. 
910— Shorter  v.  Smith.  »  Ga.  624— McLeod 
V.  Burroughs,  9  Ga.  222 — Macon  v.  Central 
R.  ft  BkR.  Co.  50  Ga.  621— Wilcoxon  v.  Mc- 
Ghee,  12  111.  386,  54  Am.  Dec.  409 — People 
ex  rel.  Kochersperger  v.  Chicago  Theological 
Seminary,  174  III.  180,  51  N.  E.  198— Klefer 
V.  German  American  Seminary,  46  Mich.  630, 
10  N.  W.  50— Minnesota  &  P.  R.  Co.  v.  Sib- 
ley, 2  Minn.  15,  Gil.  1 — McKinney  v.  Bode,. 
33  Minn.  453,  23  N.  W.  851— Carroll  v. 
Campbell,  108  Mo.  560,  17  S.  W.  884— Dela- 
ware &  R.  Canal  Co.  v.  Camden  &  A.  R.  Co. 
16  N.  J.  Eq.  372— Morris  Canal  &  Bkg.  Co.  v. 
Central  R.  Co.  16  N.  J.  Eq.  436— United 
States  V.  San  Pedro  &  C.  D.  A.  Co.  4  N.  M. 
601,  17  Pac.  337— United  States  Trust  Co.  v. 
Atlantic  &  P.  R.  Co.  8  N.  M.  605.  47  Pac. 
725 — Bank  of  Toledo  v.  Toledo.  1  Ohio  St. 
636 — Sandusky  City  Bank  v.  Wllbor,  7  Ohio 
St.  498. 

56.  The  validity  of  a  grant  of  public 
lands  does  not  depend  upon  its  following 
the  technical  words  usual  to  a  conveyance. 
Rutherford  v.  Greene,  2  Wheat.  196,  4:  2ia 
Cited  In    Hornsby   v.    United   States,    10   Wall. 

234,  19  L.  ed.  902 — Wright  v.  Roseberry, 
121  U.  S.  500,  30  L.  ed.  1042.  7  Sup.  Ct. 
Rep.  98J>— Shaw  v.  Kellogg.  170  U.  S.  341. 
42  L.  ed.  1050,  18  Sup.  Ct.  Rep.  632 — State 
v.  Stringfellow,  2  Kan.  297 — Baker  v.  New- 
land,  25  Kan.  30 — John  v.  Sabattls.  69  Me. 
478— Hannibal  &  St.  J.  R.  Co.  v.  Smith,  41 
Mo.  332 — Dean  v.  Bittner,  7  Mo.  App.  417 — 
Malloy  V.  Chicago  &  N.  W.  R.  Co.  109  Wis. 
33,  85  N.  W.  130. 

57.  Every  act  of  Congress  making  a. 
grant  is  to  be  treated  both  as  a  law  and 
a  grant,  and  the  intent  of  Congress,  when 
ascertained,  is  to  control  in  the  interpre- 
tation of  the  law.  Wisconsin  C.  R.  Co.  v^ 
Forsythe,  159  U.  S.  46,  15  Sup.  Ct.  Rep. 
1020,  40:  71 
Cited   in   United   States   v.   Chicago.    M.   &   St. 

P.    R.    Co.    69    Fed.    92. 

58.  In  construing  a  public  grant,  the  in- 
tention of  the  grantor,  gathered  from  the- 
whole  and  every  part  of  it,  must  prevail. 
No  rule  requires  a  proviso  to  be  construed 
differently  from  the  grant  itself.  Both  are- 
to  be  construed  alike;  and  any  doubts  as 
to  the  intention  or  extent  of  tlie  grant,  or 
the  intention  of  the  government,  are  to  be 
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reaoWed  in  its  favor.    Leavenworth,  L.  ft  G. 

B.  Co.  V.  United  States,  92  U.  S.  733, 

23:  634 

€ited  In  Coraell  v.  Coyne,  192  U.  S.  432.  48 
L-  ed.  500,  24  Sup.  Ct.  Rep.  383 — Washing- 
ton &  I.  R.  Co.  T.  Northorn  P.  R.  Co.  2 
Idaho,  553,  21  Pac.  658. 

Idinds  Inclnded. 

Description  of  Boundaries  in  State 
Patent  to  State  Lands,  see  infra, 
1168-1174. 

Grant  to  Indians  by  United  States  of 
Lands  already  Occupied  in  Part, 
see  Indians,  106. 

Exceptions  of  Conflicting  Claims  in  Act 
Con  Arming  Private  Land  Claims, 
see  Private  Land  Claims,  371. 

59.  General  terms  in  a  subsequent  grant 
of  public  lands  do  not  include  lands  em- 
braced within  the  terms  of  the  prior  grant. 
I^ke  Superior  Ship  Canal,  R.  &,  Iron  Co.  v. 
Cunningham,  155  U.  S.  354,  15  Sup.  Ct. 
Rep.  103,  39:  183 
Cited  In  Donahue  v.  Lake  Superior  Ship  Canal, 

R.  &  Iron  Co.  155  U.  S.  386,  39  L.  ed.  194, 
15  Sup.  Ct.  Rep.  115 — Apis  v.  United  States, 
88  Fed.  938— McCaron  v.  Herzberg,  lao 
Ala.  531.  25  So.  3. 

60.  Lands  reserved  by  act  of  Congress 
for  the  future  disposal  of  the  United  States 
are  reserved  to  the  United  States,  and  an 
intent  on  the  part  of  Congress  thereafter  to 
dispose  of  them  will  not  be  inferred  from 
general  language  in  a  statute.  Hot  Springs 
Cases,  92  U.  S.  698,  23:  690 

61.  Whenever  a  tract  of  land  has  once 
been  legally  appropriated  for  any  purpose, 
from  that  moment  it  becomes  severed  from 
the  mass  of  public  lands;  no  subsequent  law, 
proclamation,  or  sale  will  be  construed  to 
embrace  it  or  to  operate  upon  it,  although 
no  reservation  were  made  of  it.  Wilcox  v. 
Jackson  ex  dem.  M'Connel,  13  Pet.  498, 

10:  264 
Cited  in  United  States  v.  Lee,  106  U.  S.  211, 
27  L.  ed.  179,  1  Sup.  Ct.  Rep.  240— Lake 
Rnperior  Ship  Canal,  R.  &  Iron  Co.  v.  Cun- 
nlnj^ham.  155  U.  S.  .373,  39  L.  ed.  100,  15 
Sup.  Ct.  Rep.  103 — Shiver  v.  United  States, 
150  V.  S.  495.  40  L.  ed.  232.  16  Sup.  Ct. 
Rep.  54 — Kean  v.  Calumet  Canal  ft  Improv. 
Co.  190  U.  S.  484,  47  L.  ed.  1147,  23  Sup. 
Ct.  Itep.  651 — Scott  V.  Carew,  196  U.  S. 
109.  49  L.  ed.  405,  25  Sup.  Ct.  Rep.  193 — 
Arllnnrton  Case.  3  Hughes,  133,  Fed.  Cas. 
No.  8.191 — Spokane  Falls  &  N.  R.  Co.  v. 
Zlegler.  9  C.  C.  A.  551.   15  U.  S.  A  pp.  472, 

61  Fed.  304 — Stlmson  Land  Co.  v.   Rawson, 

62  Fed.   430 — United  States  v.  Oregon  &  C. 

B.  Co.  69  Fed.  001 — Hartman  v.  Warren,  22 

C.  C.  A.  33,  40  U.  S.  A  pp.  245,  76  Fed. 
160 — United  States  v.  Tygh  Valley  Land  & 
Live  Stock  Co.  76  Fed.  694— Hlbberd  v. 
9lack,  84  Fed.  575 — Apis  v.  United  States, 
88  Fed.  940 — James  v.  Germania  Iron  Co. 
46  C.  C.  A.  482,  107  Fed.  603— -King  v.  Mc- 
Andrews.  50  C.  C.  A.  38,  111  Fed.  869 — 
United  States  v.  Blendanr,  63  C.  C.  A.  639, 
128  Fed.  913>— Gibson  v.  Anderson,  65  C 
C  A.  280,  131  Fed.  42— Crommelln  v.  Min- 
ter.  9  Ala.  602 — Kernan  v.  Griffith.  27  Cal. 
89 — Alemany  v.  Petaluma,  38  Cal.  556 — Far- 
mers* High  Line  Canal  &  Reservoir  Co.  v. 
Hoon.  22  Colo.  563,  45  Pac.  437 — Hamilton 
▼.  Spokane  &  P.  R.  Co.  3  Idaho,  172.  28  Pac. 


408 — Marks  v.  Martin,  27  La.,  Ann.  528 — 
Land  v.  Kelrn,  62  Miss.  S50 — Perry  v.  O' 
Hanlon,  11  Mo.  596,  49  Am.  Dec.  100 — 
St.  Louis  Public  Schools  v.  Walker,  40  Mo. 
404— Hannlljal  &  St.  J.  R.  Co.  v.  Smith,  41 
Mo.  334 — Treadway  v.  Wilder,  12  Nev.  114 
— Springer  v.  Clopath,  26  Nev.  194,  65  Pac. 
804 — McMichnel  v.  Murphy,  12  Okia,  160,  70 
Pac.  189 — State  v.  Delesdenler,  7  Tex.  108 — 
Kuechler  v.  Wright,  40  Tex.  606 — United 
States  V.  Elliot,  7  Utah,  392,  26  Pac.  1117 
— Samish  Boom  Co.  v.  Callvcrt,  27  Wash. 
613,  68  Pac.  367— Spauldlng  v.  Martin,  11 
Wis.  274. 

62.  A  grant  of  public  lands  described  by 
its  exterior  boundaries,  and  excluding  cer- 
tain tracts  within  it,  is  valid  as  to  those 
portions  not  included  in  the  excluded  tracts. 
Scott  V.  Ratliffe,  5  Pet.  81,  8:  54 
died  in  Armstrong  v.   Morrill,   14  Wall.   144, 

20  L.  ed.  772— Halsted  v.  Buster,  140  U.  S. 
275,  35  L.  ed.  484,  11  Sup.  Ct.  Rep.  782— 
Farnsworth  v.  Duffner,  142  U.  S.  52.  35 
L.  ed.  935,  12  Sup.  Ct.  Rep.  164 — Reusena 
V.  Lawson.  91  Va.  252,  21  S.  E.  847 — Vir- 
ginia Coal   &  I.   Co.  V.  Keystone  Coal  &  I. 

•    Co.   101   Va.   729,  45   S.   B.   291— Patrick   v. 
Dryden,   10   W.   Va.   418— Bryan  v.   Willard, 

21  W.  Va.  72— Stockton  v.  Morris,  39  W. 
Va.  438,  19  S.  B.  531. 

63.  Land  in  possession  of  a  party  hold- 
ing under  a  Spanish  grant  confirmed  by 
the  United  States  was  within  the  exception 
in  the  act  of  1824  granting  certain  lots  to 
the  city  of  Mobile;  and  no  right  to  such 
land  passed  by  the  act.  Mobile  v.  Emanuel, 
1  How.  95,  11:  60 

64.  The  fact  that  lands  are  reserved  from 
sale  by  the  land  department  does  not  pre- 
vent a  valid  grant  thereof  from  being  ex- 
pressly made  by  act  of  Congress,  although 
ordinary  grants  by  Congress  do  not  include 
such  lands.  Wisconsin  C.  R.  Co.  v.  For- 
sythe,  159  U.  S.  46,  15  Sup.  Ct.  Rep.  1020, 

40:  71 
Cited  In  Northern  P.  R.  Co.  v.  Musser  Sauntry 
Land,  Logging  &  Mfg.  Co.  16  C.  C.  A.  102. 
34  U.  S.  App.  66,  68  Fed.  907— Merrill  v. 
Chicago.  St.  P,  M.  &  O.  R.  Co.  17  C.  C.  A. 
202,  34  U.  S.  App.  140,  70  Fed.  468— St. 
Paul,  M.  &  M.  R.  Co.  V.  Sage,  17  C.  C.  A. 
564,   36   U.    S.   App.   340,   71    Fed.   46. 

65.  Land  which  has  been  dedicated  to 
public  use  is  withdrawn  from  commerce; 
and,  so  long  as  it  continues  to  be  thus  used, 
cannot  be  alienated  by  the  government. 
New  Orleans  v.  United  States,  10  Pet.  662, 

9:  573 
Cited  In  Werlein  v.  New  Orleans,  177  U.  S. 
309,  44  L.  ed.  821,  20  Sup.  Ct.  Rep.  682-^ 
Cook  V.  Burlington,  30  Iowa,  98,  6  Am.  Rep. 
649 — Methodist  Episcopal  Church  v.  Ilobo- 
Icen.  33  N.  J.  L.  19,  97  Am.  Dec.  696 — San 
Antonio  v.  Lewis,  15  Tex.  393 — State  v. 
Travis  County,  85  Tex.  440,  21  S.  W.  1020. 

Passing?  of  title. 

66.  67.  If  the  law  making  a  grant  indi- 
cates a  future  grantee,  and  not  a  present 
one,  the  grant  will  take  effect  in  the  future, 
and  not  presently.  Hall  v.  Russell,  101  U. 
S.  503.  25:  829 
Diatinyuiahed   in    Hershherger   v.    Blewett,    55 

Fed.  177. 

Cited  In  New  York  Indians  v.   United   States, 
170   U.    S.    18,   42   L.   ed.   933,    18    Sup.    Ct. 
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Rep.  531 — Jnmestown  &  N.  R.  Co.  ▼.  Jones, 
177  U.  8.  130.  44  L.  ed.  700.  20  Sup.  Ct. 
Rep.  568 — Spokane  Falls  &  N.  R.  Co.  v. 
Ziegler,  9  C.  C.  A.  550,  15  U.  8.  App.  472* 
61  Fed.  393 — Horsky  v.  Moran,  21  Mont. 
362,  53  Pac.  1064 — Qalnn  ▼.  Ladd,  37  Or. 
268,  59  Pac.  457. 


I.)) 


may 

com- 

Pet. 

1001 

734, 

Pet. 


67a.  The     general     word     ''grant 
comprehend   both   the   incipient    and 
plete  title.    United  SUtes  v.  Clarke,  8 
436,  8: 

Cited  in  Mltchel  v.  United  States,  9  Pet. 

9    L.    ed.    291 — Strother    v.    Lucas,    12 

436,  9   L.   ed.   1147. 

68.  The  act  of  1848,  establishing  the  terri- 
torial government  of  Oregon,  and  also  con- 
firming missionary  holdings,  did  not  confer 
title  on  a  religious  society  for  lands  which 
it  did  not  occupy  at  the  date  of  the  act,  but 
which  it  had  voluntarily  abandoned  eleven 
months  before,  and  the  occupancy  of  which 
it  never  resumed,  either  for  missionary  or 
anv  other  purposes.  Missionary  Soc.  of  M. 
E.* Church  v.  Dalles,  107  U.  S.  336,  2  Sup. 
Ct.  Rep.  672,  27:  546 
Cited  In  Catholic  Bishop  v.  Gibbon.  158  U.  S. 

168,   39  L.  ed.  936.  15  Sup.  Ct.   Rep.   779— 
Catholic  Bishop  ▼.  Gibbon,  44  Fed.  326. 

69.  A  grant  of  public  lands  in  the  words 
^*  shall  be  allotted  for  and  given  to"  is  a 
prant  in  prcvsenti,  and  parses  a  present 
title  which  attaches  to  the  land  when  identi- 
fied, as  of  the  date  of  the  grant.  Ruther- 
ford v.  Greene,  2  Wheat.  196,  4:  218 
Distinguished  In  Fremont  v.  United  States,  17 

How.  575,  15  L.  ed.  253. 

Cited  in  Galloway  v.  Finley,  12  Pet.  296,  9 
L.  ed.  ^  1092 — Lessleur  ▼.  Price,  12  How. 
76,  13  L.  ed.  900 — Fremont  v.  United 
States,  17  How.  559,  15  L.  ed.  246 — Homsby 
V.  United  States,  10  Wall.  233,  19  L.  ed. 
902 — Schulenberg  v.  Harriman,  21  Wall.  60, 
22  L.  ed.  554 — Shepley  v.  Cowan,  91  U.  S. 
:{33.  23  L.  ed.  425— Hall  ▼.  Russell,  101  U. 
S.  509,  25  L.  ed.  832 — Deseret  Salt  Co.  v. 
Tnrpey.  142  U.  8.  249.  35  L.  ed.  1002,  12 
Sup.  Ct.  Rep.  158 — New  York  Indians  ▼. 
United  States,  170  U.  S.  1«.  42  L.  ed.  932, 
18  Sup.  Ct.  Rep.  531 — Blssell  v.  Henshaw,  1 
Sawy.  573,  Fed.  Cas.  No.  1,447 — Fltzpatrlck 
V.  Dubois,  2  Sawy.  440,  Fed.  Cas.  No.  4,842 — 
Shcpard  v.  Northwestern  L.  Ins.  Co.  40  Fed. 
:J48 — WIneman  v.  Gastrell,  3  C.  C.  A.  624, 
2  U.  S.  App.  449,  53  Fed.  700— Unit- 
ed States  y.  Willamette  Valley  &  C.  M. 
Wagon  Road  Co.  55  Fed.  717 — Swann 
▼.  Lindsey,  70  Ala.  518 — Lytle  v.  State. 
12  Ark.  41 — Fletcher  v.  Pool,  20  Ark. 
103 — Waterman  v.  Smith,  13  Cal.  414 — 
Doll  y.  Meador,  16  Cal.  320 — Megerle  v. 
Ashe,  27  Cal.  327,  87  Am.  Dec.  76 — Forres- 
ter v.  Scott.  92  Cal.  402,  28  Pac.  575 — Court- 
right  y.  Cedar  Rapids  &  M.  River  R.  Co.  35 
Iowa,  399 — Chicago.  R.  I.  &  P.  R.  Co.  v. 
Brown,  40  Iowa,  335 — Page  County  v.  B. 
&  M.  R.  Co.  40  Iowa,  521— Baldwin  v.  Com. 
11  Bush.  433 — Johnson  v.  Ballou,  28  Mich. 
385 — Anderson  v.  Lewis,  Freem.  Ch 
(Miss.)  181— Fore  v.  Williams,  35  Miss.  537 
— Hannibal  &  St.  J.  R.  Co.  v.  Smith,  41  Mo 
334 — Northern  P.  R.  Co.  v.  Majors,  5  Mont 
130,  2  Pac.  322— State  v.  Sioux  City  &  P. 
R.  Co.  7  Neb.  371 — I^e  v.  Summers.  2  Or. 
267 — Groslouis  v.  Northcut.  3  Or.  399 — Far- 
rel  V.  Plngree.  5  Utah.  449,  16  Pac.  843— 
Tarpey  y.  Deseret  Salt  Co.  5  Utah,  499.  17 


Pac.  631 — Baer  v.  Moran  Bros.  Co.  2  Wash. 
610,  27  Pac.  470. 

Seniority  of  rl^ht  In  general. 

70.  A  reservee  of  a  specific  tract  of  land 
in  an  Indian  treaty,  the  same  land  having 
been  set  apart  for  school  purposes  under  a 
general  law,  has  the  better  title.  Gaines  v. 
Nicholson,  9  How.  356,  13:  172 
Cited  in  Jones  v.   Meehan,   175   U.    S.   13,   44 

L.  ed.  55,  20  Sup.  Ct.  Rep.  1 — Minnesota  v. 
Hitchcock,  185  U.  S.  393,  46  L.  ed.  965.  22 
Sup.  Ct.  Rep.  650 — Langford  v.  United 
States,  12  Ct.  CI.  352 — Meehan  v.  Jones,  70 
Fed.  454 — Gaines  v.  Hale.  26  Ark.  183— 
Boggs  y.  Merced  Mln.  Co.  14  Cal.  364 — Mln- 
ter  y.  Shirley.  45  Miss.  383 — Land  v.  Keim, 
52  Miss.  350 — Jones  v.  Madison  County, 
72  Miss.  801,  18  So.  87-  -Ferry  y.  Street. 
4  Utah,  435,  11  Pac.  571— United  States  y. 
Elliot,  7  Utah,  392,  26  Pac.  1117— Ross  v. 
Outagamie  County,  12  Wis.  43. 

71.  An  objection  that  a  regular  grant  is 
void  for  defects  iu  the  entry  and  survey  can 
only  he  raised  by  the  government  in  a  suit 
to  reform  the  grant,  and  not  by  an  opposing 
claimant  in  an  action  of  trespass,  holding 
under  a  subsequent  grant.  White  v.  Bum- 
ley,  20  How.  235,  15:886 
Cited  in  Spencer  v.  Loipsley,  20  How.  272,  15 

L.  ed.  906 — Maxey  v.  O'Connor,  23  Tex.  239 
— Howard  v.  Colquhoun,  28  Tex.  146 — KU- 
pa trick  y.  SIsneros.  23  Tex.  135 — Johnston 
y.  Smith,  21  Tex.  728. 

Grant  to  states  of  part  of  proceeds  of 
sales. 

72.  Under  the  act  of  March  3,  1845,  chap. 
76,  relating  to  the  admission  of  Iowa  into 
the  Union,  or  the  act  of  April  18,  1818, 
chap.  67,  for  the  admission  of  the  state  of 
Illinois  into  the  Union,  by  which  ^'5  per  cent 
of  the  net  proceeds"  of  public  lands  lying 
within  the  state  and  afterwards  "sold  by 
Congress"  were  reserved  and  appropriated 
for  certain  public  uses  of  the  state,  the 
state  is  not  entitled  to  a  percentage  on  the 
value  of  lands  disposed  of  by  the  United 
States  in  satisfaction  of  military  land  war- 
rants. Five  Per  Cent  Cases,  110  U.  S.  471, 
4  Sup.  Ct.  Rep.  210,  28:  198 
Cited  in  Culver  v.  Uthe,  133  U.  S.  650,  33  L. 

ed.  778,  10  Sup.  Ct.  Rep.  415 — Northern  P. 
R.  Co.  V.  Sanders,  47  Fed.  607 — Gormley  ▼. 
Uthe,  116  IU.  648,  7  N.  E.  73. 

2.  Railroad  Grants. 

Due  Process  in  Revoking  Approval  of  Grant, 
see  Constitutional  Law,  511. 

Laches  Preventing  Recovery  of  Land  Grant- 
ed, see  Limitation  of  Actions,  126. 

Grant  Covered  by  Previous  Mortgage  Cover- 
ing After-Acquired  Property,  see  Mort- 
gage, 97. 

Effect  of  Grant  on  Right  to  Compensation 
for  Transportation  of  Mails,  see  Post- 
office,  66,  74. 

State  Taxation  of  Grant,  see  Taxes,  176, 
180-183,  186,  359,  631. 

Exemption  of,  From  Taxation,  see  Taxes, 
380. 


Editorial  note. 

Land  grants  to  railroads. 
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m.  Conatruetion  of  €hrarU  in  General, 

Of  Provision  of  Grant  Giving  Right  to  Cut 
Timber  for  Construction  of  Road,  see 
supra,  42,  44,  45. 

What  Lands  Given  or  Included  by  Terms  of 
Grant,  see  infra,  I.  c,  2,  d. 

Adverse  Possession  of,  see  Adverse  Posses- 
sion, 71-76. 

£ffect  of  Clause  for  Free  Transportation  of 
Government  Property  as  Exempting 
Mail  Trains  from  Local  Regulations, 
see  Carriers,  222. 

Adopting  Land  Department's  Construction 
of  Statute,  see  Statutes,  288. 

Reference  to  Title  of  Statute  to  Determine 
Railroad  Line  to  be  Aided,  see  Statutes, 
363. 

Grant  to  railroad. 

Distinction  from  Grant  to  State  from 
Railroad,  see  infra,  83. 

73.  Grants  of  land  in  aid  of  railroads  are 
to  receive  such  a  construction  as  will  carry 
out  the  intent  of  Congress;  to  ascertain 
which  intent  the  court  will  look  to  the  con- 
dition of  the  country,  as  well  as  to  the 
purpose  declared,  and  read  all  parts  of  the 
acts  together.  Winona  &  St.  P.  R.  Co.  v. 
Barnev,  113  U.  S.  618,  5  Sup.  Ct.  Rep.  606, 

28:  1109 
Cited  In  Wisconsin  C.  R.  Co.  v.  Price  County, 
133  r.  S.  508,  33  L.  ed.  693,  10  Sup.  Ct 
Rep.  341 — United  States  v.  Denver  &  R.  Q 
B.  Co.  150  U.  S.  14.  37  L.  ed.  979,  14  Sup. 
Ct.  Rep.  11 — Mobile  &  O.  R.  Co.  v.  Tennessee, 
153  V.  S.  502,  38  L.  ed.  799,  14  Sup.  Ct. 
Rep.  968 — Harden  v.  Northern  P.  R.  Co.  154 
U.  S.  326,  38  L.  ed.  1001,  14  Sup.  Ct.  Rep. 
1030 — Wisconsin  C.  R.  Co.  v.  Forsythe,  159 
I'.  8.  55,  40  L.  ed.  74,  15  Sup.  Ct.  Rep. 
1020 — Sioux  City  &  St.  P.  R.  Co.  v.  United 
S^tates.  159  U.  S.  360,  40  L.  ed.  181.  14 
Sop.  Ct.  Rep.  17 — United  States  v.  Oregon 
ft  C.  R.  Co.  164  U.  S.  530.  41  L.  ed.  545, 
17  Sup.  Ct.  Rep.  165— Beley  v.  Naphtaly, 
169  V.  S.  361,  42  L.  ed.  778,  18  Sup.  Ct. 
Rep.  354— Shsw  v.  Kellogg.  170  U.  S.  331, 
42  U  ed.  1057.  18  Sup.  Ct.  Rep.  632-- 
Johanson  ▼.  Washington,  100  U.  S.  184,  47 
L.  ed.  1011,  23  Sup.  Ct.  Rep.  825— United 
SUtes  T.  Michigan,  190  U.  S.  396,  47  L. 
ed.  1100.  23  Sup.  Ct.  Rep.  742— United 
States  V.  St.  Anthony  R.  Co.  102  U.  S.  531, 
48  L.  ed.  551.  24  Sup.  Ct.  Rep.  333 — Barney 
T.  Winona  &  St.  P.  R.  Co.  24  Fed.  891— 
St.  Paul.  M.  &  M.  R.  Co.  v.  Qreenhalgh,  26 
Fed.  56&— United  States  v.  Missouri.  K.  &  T. 
R.  Co.  37  Fed.  72 — United  States  v.  Sioux 
City  ft  St.  P.  R.  Co.  48  Fed.  619— United 
States  V.  Winona  ft  St.  P.  R.  Co.  15  C.  C. 
A,  100,  32  U.  8.  App.  272,  67  Fed.  952— 
Manley  v.  Tow,  110  Fed.  247 — United  States 
T.  St.  Anthony  R.  Co.  52  C.  C.  A.  356,  114 
Fed.  724 — Sage  v.  Sweoson.  64  Minn.  519, 
«7  N.  W.  544— United  States  Trust  Co.  v. 
Atlantic  ft  P.  R.  Co.  8  N.  M.  690,  47 
Pac.  725 — United  States  v.  Bacheldor.  9  N. 
M.  19.  48  Pac.  310 — Gillespie  v.  Torrance, 
25  N.  Y.  809.  82  Am.  Dec.  355 — United 
States  ex  rel.  Search  v.  Choctaw,  O.  ft  G.  R. 
Co.  3  Okla.  470,  41  Pac.  729 — Herrlman 
Irrlg.  Co.  V.  Keel.  26  Utah.  100,  69  Pac.  719 
— Moon  V.  Salt  Lake  County,  27  Utah,  444, 
76  Pac.  222 — State  v.  Johauson,  26  Wash. 
675.  67  Pac.  401 — Wisconsin  C.  R.  Co.  v. 
Price  Coonty,  64  Wis.  590,  26  N.   W.  93. 


73a.  The  condition  of  the  country  and  the 
purposes  intended  to  be  accomplished  by  the 
act  furnished  the  proper  rule  of  construction 
of  the  railroad  grant  act  of  1875.  United 
SUtes  V.  Denver  ft  R.  G.  R.  Co.  150  U.  S. 
1,  14  Sup.  Ct.  Rep.  11,  37:  975 

Cited  in  United  States  ex  rel.  Search  v.  Choc- 
taw. O.  &  G.  R.  Co.  3  Okla.  479.  41  Pac. 
729. 

74.  The  railroad  grant  act  of  1875  was 
not  merely  a  legislative  offer  of  benefits,  but 
operated  as  a  law  of  the  government.  Unit- 
ed States  V.  Denver  &  R.  G.  R.  Co.  150  U. 
S.  1,  14  Sup.  Ct.  Rep.  11,  37:  975 
Cited  in  Wisconsin  C.  R.  Co.  v.  Forsythe,  159 

U.  S.  55.  40  L.  ed.  74,  15  Sup.  Ct.  Rep. 
1020. 

75.  The  amendment  of  the  act  of  1864, 
enlarging  the  grant  of  1862  to  the  Union 
Pacific  Company,  was  intended  to  apply  to 
the  grants  made  to  all  the  branch  compa- 
nies, except  when  it  was  otherwise  specially 
stated.  United  States  v.  Burlington  &  M. 
River  R.  Co.  98  U.  S.  334,  25:  198 
Cited  in  Hastings  &  D.  R.  Co.  v.  Whitney,  132 

U.  S.  306,  33  L.  ed.  367,  10  Sup.  Ct.  Rep. 
112— United  States  v.  Union  P.  R.  Co.  37 
Fed.  554 — United  States  v.  Winona  &  St.  P. 
R.  Co.  15  C.  C.  A.  112.  32  U.  S.  App.  272. 
67  Fed.  964— St.  Paul,  M.  &  M.  R.  Co.  v. 
Sage,  17  C.  C.  A  570,  36  U  S.  App.  340,  71 
Fed.  52— Hastings  &  D.  R.  Co.  v.  Whitney, 
34  Minn.  542,  27  N.  W.  69. 

76.  The  grant  made  to  the  Burlington  & 
Missouri  Railroad  Company  by  the  act  of 
July  2,  1864,  was  of  a  quantity  of  land  on 
each  side  of  the  road,  the  amount  being 
designated  at  so  many  sections  per  mile, 
with  a  privilege  to  receive  a  patent  for  land 
opposite  that  portion  constructed,  as  often 
as  each  section  of  20  miles  was  completed. 
If  this  privilege  was  not  claimed,  the  land 
could  be  selected  along  the  whole  line  of 
the  road,  without  reference  to  any  par- 
ticular section  of  20  miles.  United  States 
V.  Burlington  &  M.  River  R.  Co.  98  U.  S. 
334,  25:  198 
Cited  in  Kansas  P.  R.  Co.  v.  Atchison,  T.  &  S. 

F.  R.  Co.  112  U.  S.  417,  28  L.  ed.  796,  5 
Sup.  Ct,  Rep.  208— St.  Paul  &  S.  C.  R.  Co.  v. 
Winona  &  St.  P.  R.  Co.  112  U.  S.  730,  28 
L.  ed.  876,  5  Sup.  Ct.  Rep.  334— Taboreck 
V.  Burlington  &  M.  R.  Co.  2  McCrary,  410, 
13  Fed.  104 — Denver  &  R.  G.  R.  Co.  v.  Unit- 
ed States,  34  Fed.  842— United  States  v. 
Southern  P.  R.  Co.  39  Fed.  139 — Vance  v. 
Burlington  &  M.  River  R.  Co.  12  Neb.  288, 
11   N.  W.   334. 

77.  The  grant  of  lands  to  aid  a  railroad 
and  telegraph  line  "from  Portland  to  As- 
toria, and  from  a  suitable  point  of  junction 
near  Forest  Grove  to  the  Yamhill  river,  near 
McMinnville,  in  the  state  of  Oregon,"  which 
was  made  by  the  act  of  Congress  of  May  4, 
1870,  contemplates,  for  the  purposes  of  se- 
lecting adjacent  sections  of  granted  land, 
two  distinct  roads,  one  from  Portland  to 
Astoria  and  a  branch  road  from  the  junction 
near  Forest  Grove  to  McMinnville.  United 
States  V.  Oregon  &  C.  R.  Co.  164  U.  S.  526, 
17  Sup.  Ct.  Rep.  165,  41 :  541 

78.  The  saving  of  the  grant  for  completed 
portions  of  the  road,  by  the  act  of  Congress 
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of  January  31,  1885,  forfeiting  the  railroad 
grant  of  May  4,  1870,  so  far  as  the  lands  are 
adjacent  to  and  coterminous  with  the  un- 
completed portions  of  the  road,  the  main 
line  of  which  was  contemplated  to  be  built 
from  Portland  easterly  to  Forest  Grove, 
then  turning  north,  nearly  at  right  angles, 
to  Astoria,  and  a  branch  road  south  from 
Forest  Grove  to  McMinnville,  but  which  was 
actually  built  only  from  Portland  to  the 
junction,  curving  past  that  over  the  branch 
to  McMinnville, — does  not  permit  the  gran- 
tee to  have  the  limits  of  the  grant  measured 
from  the  road  as  built,  following  round  the 
curve,  treating  the  completed  road  as  an  en- 
tirety, but  only  to  take  what  the  building 
of  those  portions  of  the  road  would  have 
given  a  right  to  if  the  whole  road  had  been 
built;  and  thus  the  branch  road  and  the 
completed  portion  of  the  main  road  are  to 
be  taken  separately  and  the  limits  of  the 
grant  measured  at  right  angles  from  each 
of  these  separate  lines.  United  States  v. 
Oregon  &  C.  R.  Co.  164  U.  S.  526,  17  Sup. 
€t.  Rep.  165,  41 :  541 

79.  The  acceptance  of  a  completed  sec- 
tion of  railroad  from  Hillsboro  to  McMinn- 
ville, curving  around  near  Forest  Grove, 
which  was  named  as  the  point  of  junction 
of  the  roads  for  which  lands  were  granted 
under  the  act  of  May  4,  1870,  does  not 
amount  to  a  construction  by  the  Secretary 
of  the  Interior  of  the  act  as  providing  for 
a  continuance  of  the  railroad  to  McMinn- 
ville, instead  of  a  separate  road  to  that 
place  from  the  junction,  when  at  the  time 
of  the  acceptance  the  entire  line  of  both 
main  and  branch  roads  had  been  entered 
and  located  and  the  lands  withdrawn.  The 
same  is  true  with  respect  to  the  Secretary's 
approval  of  the  map  of  definite  location. 
United  States  v.  Oregon  &  C.  R.  Co.  164  U. 
S.  526,  17  Sup.  Ct.  Rep.  165,  41 :  541 

80.  The  grant  of  land  by  the  act  of  Con- 
gress of  July  2,  1864,  was  not  blotted  out 
with  respect  to  an  intervening  pre-emption 
claim  by  the  resolution  of  Congress  adopted 
May  31,  1870,  making  a  further  grant. 
Northern  P.  R.  Co.  v.  De  Lacey,  174  U.  S. 
€22,  19  Sup.  Ct.  Rep.  791,  43:  1111 

Grant  to  state. 

When  and  to  Whom  Title  Passes,  see 
infra,  104-106. 

What  Lands  were  Granted  or  Included 
in  Grant,  see  infra,  152. 

Grant  to  Territory  as  Including  Lands 
in  Portion  of  Territory  Afterwards 
Detached  by  Congress,  see  infra, 
163,  164. 

Grant  Including  Lands  already  Re- 
served in  Favor  of  State,  see  infra, 
171. 

Satisfaction  of  Grant  as  Opening  Lands 
Remaining  to  Later  Grant,  see 
infra,  191. 

Provision  for  Reverter  as  Condition 
Subsequent,  see  infra,  265-267. 

Protection  of  Bona  Fide  Purchaser  from 
State,  of  Lands  Erroneously  Cer- 
tified, see  infra,  337. 


Railroad  Company's  Right  to  Maintain 
Ejectment  on,  see  Ejectment,  51. 

81.  The  rules  which  govern  in  the  inter- 
pretation of  legislative  grants  apply  to 
grants  of  lands  to  states  to  aid  in  build- 
ing railroads.  What  is  not  given  expressly 
or  by  necessary  implication  is  withheld. 
Leavenworth,  L.  &  G.  R.  Co.  v.  United 
States,  92  U.  S.  733,  23:  634 
Missouri,  K.  &  T.  R.  Co.  v.  United  States, 

92  U.  S.  760,  note,  23:  645 

Cited  In  Missionary  Soc.  of  M.  E.  Church  v. 
Dalles,  107  U.  S.  343,  27  L.  ed.  547,  2  Sup. 
Ct.  Rep.  672 — Hannibal  &  St.  J,  R.  Co.  ▼. 
Missouri   River  Packet   Co.    125   U.    S.   271, 

31  L.  ed.  736,  8  Sup.  Ct.  Rep.  874 — Harden 
▼.  Northern  P.  R.  Co.  154  U.  S.  325,  38  L. 
ed.  1001,  14  Sup.  Ct.  Rep.  1030— Sioux  City 
&  St.  P.  R.  Co.  V.  United  States,  159  U.  S. 
360,  40  L.  ed.  181,  16  Sup.  Ct.  Rep.  17 — 
United  States  v.  Oregon  &  C.  R.  Co.  164  U. 
S.  539,  41  L.  ed.  545,  17  Sup.  Ct.  Rep.  165 — 
Atlantic  &  P.  R.  Co.  ▼.  Mln^us,  165  U.  S. 
429,  41  L.  ed.  777,  17  Sup.  Ct.  Rep.  348 — 
Northern  P.  R.  Co.  v.  Barden,  «6  Fed.  612 — 
Northern  P.  R.  Co.  v.  Cannon,  4  C.  C.  A. 
309,  7  U.  S.  App.  507,  54  Fed.  258 — Manley 
V.  Tow,  110  Fed.  247— ^Chicago  Quartz  Min. 
Co.  V.  Oliver,  75  Cal.  197,  7  Am.  St.  Kep. 
143,  16  Pac.  780 — Washington  &  I.  R.  Co. 
V.  Northern  P.  R.  Co.  2  Idaho,  553,  21  Pac. 
658 — Missouri,  K.  &  T.  R.  Co.  v.  Cook,  47 
Kan.  218,  27  Pac.  847 — Northern  P.  R.  Co. 
V.  Majors,  5  Moot.  124,  2  Pac.  322— Burling- 
ton &  M.  River  R.  Co.  v.  Abink,  14  Neb.  97, 
15  N.  W.  317 — American  Dock  ft  Improv.  Co. 
V.  Public  Schools,  39  N.  J.  Eq.  434— Dewitt 
V.    Elmlra   Transfer  R.   Co.    134   N.   Y.   500, 

32  N.  E.  42— Baker  v.  Payne,  22  Or.  341, 
29  Pac.  787. 

81a.  A  congressional  grant  of  lands  to 
a  territory  in  aid  of  railway  construction  is 
to  be  construed  strictly,  and  nothing  passes 
under  it  by  implication.  Rice  v.  Minnesota 
&  N.  W.  R.  Co.  1  Black,  358,  17:  14f 

Cited  in  Hannibal  &  St.  J.  R.  Co.  ▼.  Missouri 

River  Packet   Co.   125   U.  S.   271,  31   L.   ed. 

736,  8  Sup.  Ct.  Rep.  874. 

82.  A  mere  naked  trust  or  power  to  dis- 
pose of  the  lands  in  the  manner  specified, 
and  to  apply  the  same  to  the  use  and  pur- 
pose described,  which  could  be  revoked  by- 
Congress  at  any  time  if  not  executed,  was 
all  that  was  acquired  by  the  territory  of 
Minnesota  under  the  act  of  Congress  of 
June  29,  1854,  granting  lands  to  that  ter- 
ritory in  aid  of  railway  construction,  to  be  . 
exclusively  applied  to  that  purpose,  and  to 
be  disposed  of  only  as  the  work  progressed, 
and  providing  that  such  lands  were  to  be 
subject  to  the  future  disposal  of  the  terri- 
torial legislature,  that  no  title  should  vest 
in  the  territory,  or  any  patent  issue  for  any 
part  of  the  lands  until  a  continuous  length 
of  20  miles  of  the  railway  should  be  com- 
pleted; and  that,  if  the  work  was  not  com- 
pleted within  a  certain  time,  the  power  of 
the  territory  to  dispose  of  the  lands  should 
cease.  Rice  v.  Minnesota  &  N.  W.  R-  Co. 
1  Black,  358,  17:  147 
Cited  in   Holyoke  Water-Power  Co.  ▼.  Lyman, 

15  Wall.  512,  21  L.  ed.  1.37— Leavenworth,  L. 
&  G.  R.  Co.  V.  United  States,  02  U.  S.  740, 
23  L.  ed.  637 — Union  Pass.  R.  Co.  v.  Phila- 
delphia,   101    U.    S.    540,    25    L.    ed.    915<- 
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Coosaw  Mln.  Co.  y.  South  Carolina,  144  U. 
8.  562.  36  L.  cd.  542,  12  Sup.  Ct,  Rep.  689 
—Cornell  v.  Coyne.  192  U.  S.  431,  48  L. 
«d.  509.  24  Sup.  Ct.  Rep.  383 — Chamberlain 
▼.  St.  Paul  &  S.  C.  R.  Co.  1  Cent.  L.  J.  53, 
Fed.  Cas.  No.  2,578 — Goodfellow  v.  Muckey, 
1  McCrary,  243,  Fed.  Cas.  No.  5,537 — Denny 
Y.  Dodson,  32  Fed.  907 — Northern  P.  k.  v.o. 
T.  Sanders,  46  Fed.  247 — Northern  P.  R.  Co. 
▼.  Barden.  46  Fed.  612 — Bartholomew  v. 
Austin.  29  C.  C.  A.  573,  52  U.  S.  App.  512, 
B5  Fed.  364 — Austin  ▼.  Bartholomew,  46  C. 
C,  A.  331,  107  Fed.  353 — Helena  v.  Helena 
Watprworks  Co.  58  C.  C.  A.  304,  122  Fed. 
14 — Swann  y.  Jenkins,  82  Ala.  482,  2  So. 
136 — Charter  Oak  L.  Ins.  Co.  y.  Hosmer,  1 
Mackey.  301— Whitney  y.  Frisble,  6  D  C. 
269 — Macon  t.  Central  R.  &  Bkg.  Co.  50 
Ga.  622 — Republican  River  Bridge  Co.  y. 
Kansas  P.  R.  Co.  12  Kan.  413 — Rockland 
Water  Co.  y.  Camd«n  &  R.  Water  Co.  80 
Me.  563,  1  L.R.A.  804.  16  Atl.  785 — ^Kiefer 
▼.  German  American  Seminary,  46  Mich.  640, 
10  X.  W.  50 — Chicago,  M.  &  St.  P.  R.  Co. 
T.  Pfaender,  23  Minn.  222 — Springfield  y. 
Smith,  138  Mo.  655,  37  L.R.A.  448,  60  Am. 
fit.  Rep.  569,  40  S.  W.  757 — Northern  P.  R. 
€o.  y.  Majors,  5  Mont.  141,  2  Pac.  22:t— 
State  ex  rel.  Armlngton  y.  Wright,  17  Mont. 
574,  44  Pac.  89— AtlanUc  &  P.  R.  Co.  y. 
MingUB,  7  N.  M.  375.  34  Pac.  592-~Power 
y.  Athens,  26  Hun,  284 — New  York  y.  Dry 
Dock,  E.  B.  &  B.  R.  Co.  47  Hun,  201 — 
'  New  York  y.  Broadway  &  S.  Aye.  R.  Co.  97 
N.  Y.  282 — People  ex  rel.  Third  Aye.  R.  Co. 
V.  Newton,  112  N.  Y.  407,  3  L.R.A.  179,  19 
N.  E.  831— Camblos  y.  Philadelphia  ft  R. 
R.  Co.  4  Brewst.  (Pa.)  608 — Hydes  Ferry 
Tnmp.  Co.  ▼.  Davidson  County,  91  Tenn. 
295.  18  S.  W.  626 — Richmond  v.  Richmond 
ft  D.  R.  Co.  21  Gratt.  614 — Norfolk  ft  W.  R. 
Co.    y.   Prlndle.   82  Va.   132. 

83.  The  grant  of  public  lands  to  a  state 
in  aid  of  a'  railroad  is  dififerent  from  a  grant 
of  a  right  of  way  direct  to  the  railroad.  The 
former  in  no  wise  interfered  with  the  set- 
tlement of  the  lands  granted,  while  the  lat- 
ter is  a  present,  absolute  grant.  St.  Joseph 
A  D.  C.  R.  Co.  V.  Baldwin,  103  U.  S.  426, 

26:  578 
ated  tn  Winona  ft  St.  P.  R.  Co.  v.  Barney,  113 
r.  8.  626,  28  L.  ed.  1112,  5  Sup.  Ct.  Rep. 
606 — Bybee  y.  Oregon  ft  C.  R.  Co.  139  U.  S. 
680,  35  L.  ed.  309,  11  Sup.  Ct.  Rep.  641— 
Bybee  y.  Oregon  ft  C.  R.  Co.  26  Fed.  590 — 
Union  P.  K.  Co.  v.  Douglass  County,  31  Fed. 
541 — Hamilton  y.  Spokane  ft  P.  R.  Co.  8 
Idaho.  171,  28  Pac.  408 — Northern  P.  R.  Co. 
T.   Lilly,   6  Mont.   69,   9  Pac.    116. 

84.  The  act  of  April  10,  1869,  to  renew 
certain  grants  of  land  to  the  state  of  Ala- 
bama, previously  granted  by  the  act  of  June 
Zy  1856,  to  aid  a  certain  railroad  company, 
is  not  to  be  construed  as  making  a  new 
grant,  but  is  to  be  treated  as  an  extension 
of  the  time  named  in  the  original!  grant  for 
the  completion  of  the  road.  The  completion 
of  the  road  within  the  time  fixed  by  the  new 
met  perfected  the  title  of  the  company  under 
the  original  grant,  and  this  title  inures  to 
the  benefit  of  its  prior  grantees.  Doe  ex 
dem.  Alabama  ▼.  Larmore  (Doe  v.  Larmore) 
116  U.  S.  198,  6  Sup.  Ct.  Rep.  365,  29:  598 
Cited  In  Miller  y.  Anderson.  150  U.  S.  1H7.  37 

L.    ed.    1030.    14    Sup.    Ct.    Rep.    52— Miller 
T.  Swann,  89  Ala.  635,  7  So.  771. 

85.  The    right   of   a   state   to   grant   the 
U.  S.  Dig.— 500 


privilege  of  pre-emption  cannot  be  ques- 
tioned as  between  a  grantee  of  a  railroad 
and  a  pre-emptor  under  the  state  law,  the 
United  States  not  objecting,  and  the  rail- 
road having  waived  its  right  to  do  so  by  ac- 
cepting the  land  after  pre-emption  rights 
were  granted  to  a  portion  thereof.  Baker 
V.  Gee,  1  Wall.  333,  17:  563 

Cited  In  Tucker  y.  Ferguson,  22  Wall.  571.  22 
Lu  ed.  815 — Farmers'  Loan  &  T.  Co.  v.  Hen- 
nlng,  17  Am.  L.  Reg.  N.  S.  271,  Fed.  Cas. 
No.  4.666 — Bruce  v.  Luke,  9  Kan.  208,  12 
Am.  Rep.  491 — Central  Branch  Union  P.  R. 
-Co.  y.  Wilcox,  14  Kan.  268— Dickinson 
County  y.  Baldwin,  29  Kan.  542 — Wisconsin 
V.  Torinus,  26  Minn.  6,  37  Am.  Rep.  395, 
49  N.  W.  259 — ^Western  R.  Co.  y.  De  Graff, 
27  Minn.  9,  6  N.  B.  341~Pacific  R.  Co.  y. 
McCombs,  39  Mo.  342 — Hannibal  ft  St.  J. 
R.  Co.  y.  Smith,  41  Mo.  335 — Funkhouser  y. 
Peck,  67  Mo.  34. 

86.  Grants  made  by  a  legislature  are  not 
warranties;  and  if  the  thing  granted  was 
not  in  the  grantor  at  the  time  of  the  grant, 
no  estate  passes  to  the  grantee.  The  rule  is 
as  applicable  to  a  grant  by  a  territory  as  to 
one  made  by  a  state.  Rice  v.  Minnesota  & 
N.  W.  R.  Co.  1  Black,  358,  17:  147 
Cited  In  Charter  Oak  L.  Ins.  Co.  y.  Hosmer,  1 

Mackey,  301 — Kaskaskla  y.  McClure,  167  111. 
39,  47  N.   E.  72. 

Election  between  grants. 

87.  The  enjoyment  of  the  rights  and  bene- 
fits conferred  by  an  earlier  special  railroad 
grant  act  does  not  estop  a  beneficiary  from 
accepting  benefits  under  a  later  general  act» 
after  the  special  rights  had  terminated. 
United  States  v.  Denver  &  R.  G.  R.  Co.  150 
U.  S.  1,  14  Sup.  Ct.  Rep.  11,  37:  975 
Cited  in  United  States  ex  rel.  Search  y.  Choc- 
taw, O.  &  a.  R.  Co.  3  Okla.  502,  41  Pac. 
729. 

b.  Passing  of  Title. 

Necessity  of  Selection  of  Lands  and  Mode 
of  Selection,  see  infra,  259-262. 

Payment  of  Cost  of  Suryeying  Lands  as  Con- 
dition Precedent  to  Title,  see  infra,  269, 
270. 

88.  In  the  construction  of  land-grant  acts 
in  aid  of  railroads,  "granted  lands"  are  held 
to  be  those  falling  within  the  limits  special- 
ly designated,  the  title  to  which  attaches 
when  the  lands  are  located  by  an  approved 
and  accepted  survey  of  the  line,  filed  in  the 
Land  Department,  as  of  the  date  of  the  act 
of  Congress;  while  "indemnity  lands"  are 
those  selected  in  lieu  of  parcels  previously 
disposed  of  or  reserved,  the  title  to  which 
accrues  only  from  their  selection.  Barney 
V.  Winona  &  St.  P.  R.  Co.  117  U.  S.  228,  6 
Sup.  Ct.  Rep.  654,  29:  858 

Necessity  of  definite  location. 

Sufficiency  of  Location,  see  infra,  I.  c, 
2,  c 

Relation  of  Title  from  Location  Back 
to  Grant,  see  infra,  108-124. 

Necessity  as  Prerequisite  of  Withdraw- 
al, see  infra,  235. 
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Time  or  Priority  of  Location  in  Case  of 
Two  Grants  made  by  same  Act,  see 
infra,  315,  317. 

Location  as  Essential  to  Vesting  of 
Right  of  Way  Grant,  see  infra,  825. 

89.  The  grant  of  public  lands  to  rail- 
roads before  the  route  was  determined  were 
in  the  nature  of  floats,  no  title  attaching  to 
any  specific  section  until  it  was  capable  of 
identification.  Southern  P.  R.  Co.  v.  Unit- 
ed States,  168  U.  S.  1,  18  Sup.  Ct.  Rep.  18, 

42:  355 

died  In  United  States  v.  Oregon  k  C.  R.  Co. 

176   U.    S.  4.%    44   L.    ed.   864,    20   Sup.    Ct. 

Rep.  261 — Wilson  t.  Southern  P.  R.  Co.  135 

Cal.   426,   67   Pac.   688. 

90.  The  right  ao^^uired  under  a  railroad 
land  grant,  by  fixing  the  general  route, 
is  only  an  inchoate  right  to  the  odd-num- 
bered sections  granted  by  Congress,  and  no 
right  attaches  to  any  specific  section  until 
the  road  is  definitely  located,  and  the  map 
thereof  filed  and  accepted.  Until  such  defi- 
nite location,  it  is  competent  for  Congress 
to  dispose  of  the  public  lands  on  the  general 
route  of  the  road  as  it  may  see  proper. 
Northern  P.  R.  Co.  v.  Sanders,  166  U.  S.  620, 
17  Sup.  Ct.  Rep.  671,  41:  1139 
Disapproved  In  Northern  P.  R.  Co.  y.  McCor- 

mlck,  36  C.  C.  A.  571,  94  Fed.  943. 
Cited  in  Menottl  t.  Dillon,  167  U.  S.  720.-  42 
L.  ed.  839,  17  Sup.  Ct.  Rep.  945 — Southern 
P.  R.  Co.  T.  United  States,  48  C.  C.  A.  721, 
109  Fed.  922 — United  States  v.  Oregon  & 
C.  R.  Co.  183  Fed.  957 — Moore  ▼.  Cormode, 
20  Wash.  818,  55  Pac.  217. 

91.  The  grant  of  public  lands,  made  to 
the  Northern  Pacific  Railroad  Company  by 
the  act  of  Congress  of  July  2,  1864,  was  in 
the  nature  of  a  float,  and  excluded  all  lands 
that  had  been  reserved,  sold,  or  otherwise 
appropriated  before  the  filing  of  a  map 
showing  the  definite  location  of  the  line  of 
the  road.  United  States  v.  Oregon  &  C.  R. 
Co.  176  U.  S.  28,  20  Sup.  Ct.  Rep.  261,  I 

44:358 
Cited  in  Hewitt  v.  Sctaults,  ISO  U.  S.  146,  45 
L.  ed.  468,  21  Sup.  Ct.  Rep.  809 — Nelson  ▼. 
Northern  P.  R.  Co.  188  U.  S.  118,  47  L.  ed. 
411,  23  Sup.  Ct.  Rep.  302 — Oregon  &  C.  R. 
Co.  V.  United  States,  189  U.  S.  105.  47  L. 
ed.  728,  23  Sup.  Ct.  Rep.  615 — United  States 
V.  Northern  P.  R.  Co.  198  U.  S.  6,  48  L.  ed. 
694,  24  Sup.  Ct  Rep.  330 — Northern  Lum- 
ber Co.  ▼.  O'Brien,  204  U.  S.  202,  61  L.  ed. 
443,  27  Sup.  Ct.  Rep.  249— United  States 
V.  Northern  P.  R.  Co.  103  Fed.  390 — Southern 
P.  R.  Co.  V.  United  States.  48  C.  C.  A.  721, 
109  Fed.  921— United  States  ▼.  Oregon  k  C. 
R.  Co.  133  Fed.  957 — Northern  Lumber  Co. 
▼.  O'Brien,  71  C.  C.  A.  604,   139  Fed.  620. 

92.  Until  the  line  of  a  railroad  in  aid  of 
which  land  was  granted  by  the  act  of  May, 
1856,  was  fixed,  the  title  to  any  particular 
section  on  the  line  did  not  vest  in  the  com- 
pany under  the  grant,  but  was  subject  to 
the  act  of  1857,  confirmin'r  the  selection  of 
swamp  and  overflowed  lands,  granted  to  the 
several  states.  Burlington  &  M.  R.  Co.  v. 
Fremont  County,  9  Wall.  89,  19:  563 
Cited  in  Sanger  v.  Sargent,  8  Sawy.  94,   Fed. 

Cas.    No.    12,319 — Southern    P.    R.    Co.    v. 


United  States,  16  C.  C.  A.  121,  29  U.  8. 
App.  669,  69  Fed.  64— IlUnois  C.  R.  Co.  t. 
Union  County,  94  111.  73 — State  v.  Ports- 
mouth Sav.  Bank,  106  Ind.  441,  7  N.  B. 
379 — American  Emigrant  Co.  v.  Chicago,  R. 
I.  &  P.  R.  Co.  47  Iowa,  516 — Iowa  Railroad 
Land  Co.  v.  Davis,  102  Iowa,  186,  71  N.  W. 
229 — Johnson  v.  Ballon,  28  Mich.  384 — 
Vance  v.  Burlington  &  M.  River  R.  Co.  12 
Neb.  288,  11  N.  W.  334— Layton  v.  Farrell^ 
11  Nev.  455. 

93.  Until  the  line  of  the  railroad  was 
fixed,  the  title  to  any  particular  section  on 
the  line  did  not  vest  in  the  company  under 
the  grant,  but  was  subject  to  the  confirming 
act  of  1857.  Burlington  &  M.  River  R.  Co. 
v.  Mills  County,  154  U.  S.  568,  Appx.  14 
Sup.  Ct.  Rep.  1197,  and  19:  56S 

94.  The  right  of  the  government  to  dis- 
pose of  any  of  the  lands  prior  to  the  fixing 
of  the  line  of  definite  location  which  is  con- 
templated by  §  3  of  the  Northern  Pacifie 
land  grant  act  of  July  2,  1864,  is  not  de- 
nied by  the  provision  of  §  6  that  the  odd 
sections  of  the  grant  shall  not  be  liable  to 
sale,  entry,  or  pre-emption  before  or  after 
they  are  surveyed,  except  by  the  company, 
but  these  sections  must  be  taken  together. 
Northern  P.  R.  Co.  v.  Sanders,  166  U.  S. 
620,  17  Sup.  Ct.  Rep.  671,  41:  1139 
Cited  in  George  v.  Riddle.  94  Fed.  692 — North- 
em  P.  R.  Co.  V.  McCormlck,  36  C.  C.  A. 
565,  94  Fed.  937. 

95.  Land  within  the  exterior  lines  of  the 
general  route  of  the  Northern  Pacific  Rail- 
road was  not  reserved,  sold,  granted,  or 
otherwise  appropriated  by  the  grant  to  that 
company  made  by  the  act  of  Congress  of 
July  2,  1864,  so  as  to  prevent  Congress  from 
otherwise  disposing  of  it  at  any  time  be- 
fore the  map  of  definite  location  was  filed. 
Wilcox  V.  Eastern  Oregon  Land  Co.  176  U. 
S.  51,  20  Sup.  Ct.  Rep.  269,  44:  368 
Messinger  v.  Eastern  Oregon  Land  Co.  176 

U.  S.  58,  20  Sup.  Ct.  Rep.  271,  44:  870 
Cited  in  Andrews  v.  Eastern  Oregon  Land  Co. 
208  U.  S.  127,  51  L.  ed.  120,  27  Sup,  Ct. 
Rep.  42 — Northern  Lumber  Co.  v.  O'Brien, 
204  U.  S.  202.  51  L.  ed.  443,  27  Sup.  Ct. 
Rep.  249 — Messinger  v.  Union  Warehouse  Co. 
39  Or.  547,  65  Pac.  808 — Eastern  Oregon 
Land  Co.  v.  Andrews,  45  Or.  210,  77  Pac. 
117. 

96.  Under  the  act  of  Congress  of  May  15, 
1856,  granting  lands  to  the  state  of  Iowa 
to  aid  in  the  construction  of  certain  rail- 
roads, the  title  of  the  railroad  company  to 
the  land  attached  at  the  time  of  the  filing 
of  the  map  of  definite  location  of  the  rail- 
road. Sioux  City  &  I.  F.  Town  Lot  &  Land 
Co.  V.  Griffey,  143  U.  S.  32,  12  Sup.  Ct.  Rep. 
362,  36:  64 
Cited  in  New  Orleans  P.  R.  Co.  v.  Parker,  143 

U.  S.  57,  36  L.  ed.  70,  12  Sup.  Ct.  Rep. 
364 — Curtner  v.  United  States,  140  U.  S. 
675,  87  L.  ed.  894,  13  Sup.  Ct.  Rep.  986 — 
Northern  P.  R.  Co.  v.  De  Lacey,  174  U.  S. 
626,  43  L.  ed.  1112,  19  Sup.  Ct.  Rep.  791— 
United  States  v.  Oregon  &  C.  R.  Co.  176  U. 
S.  43.  44  L.  ed.  364,  20  Sup.  Ct.  Rep.  261 — 
Wineman  v.  Gastrell,  8  C.  C.  A.  630,  2  U.  8. 
App.  449,  53  Fed.  706 — Smtth  v.  Northern 
P.  R.  Co.  7  C.  C,  A.  406,  19  U.  S.  App.  131, 
68  Fed.  515— St.  Paul,  M.  ft  M.   R.  Co.   v. 
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Sage,  17  C.  C.  A.  564,  36  U.  8.  App.  340,  71 
Fed.    46. 

97.  While  a  grant  of  odd  sections  of  land 

to  a  railroad  along  its  route,  when  *Mefinite- 

ly  fixed/'  is  a  grant  in  prcr«enfi,  it  cannot 

be  given  operation  until  the  route  is  thus 

located.     Van  Wyck  v.  Knevals,  106  U.  8. 

360,  1  Sup.  Ct.  Rep.  336,  27:  201 

died  In  United  States  ▼.  Oregon  &  C.  R.  Co. 

176   U.    S.   42,   44    U   ed.   364,    20   Sup.    Ct. 

Rep.  261 — Tarpey  v.  Madsen,  178  U.  S.  223, 

44  L.  ed.  1046,  20  Snp.  Ct.  Rep.  849~Hewitt 

T.  Schults,  180  U.  8.  151,  45  L.  ed.  470,  21 

Snp.  Ct.  Rep.  309 — Denver  ft  R.  Q.  R.  Co.  v. 

Hanoum,   19   Colo.   166,  84  Pac.  838. 

Necessity  of  completion  or  constrnctlon. 

Completion  as  Essential  to  Right  to  In- 
demnity Lands,  see  infra,  252. 

Right  of  Purchasers  to  Railroad  before 
Completion,  see  infra,  330. 


t.  The  act  of  Congress  of  March  3,  1857, 
granting  certain  lands  to  the  territory  of 
Minnesota  for  the  purpose  of  aiding  in  the 
ooBstniction  of  several  lines  of  railroad  be- 
tween different  points  in  the  territory,  only 
authorized  for  each  road,  in  advance  of  its 
construction,  a  sale  of  120  sections.  No 
further  disposition  of  the  land  along  each 
road  was  allowed,  except  as  the  road  was 
completed  in  divisions  of  20  miles.  Cham- 
berlain ▼.  St.  Paul  &  S.  C.  R.  Co.  92  U.  S. 
299,  23: 715 

99.  The  Northern  Pacific  Railroad  Com- 
pany oould  not  dispose  of  the  lands  granted 
to  it  by  the  act  of  Con^^ress  of  1864,  ex- 
cept as  each  25 -mile  section  was  completed 
and  accepted,  so  as  to  deprive  the  United 
States  of  the  right  to  compel  their  appli- 
cation to  the  purposes  of  the  grant,  or  so 
as  to  prevent  their  forfeiture  if  the  com- 
pany fi^iled  to  comply  with  its  conditions. 
St.  Paul  &  P.  R.  Co.  V.  Northern  P.  R.  Co. 
139  U.  S.  1,  11  Sup.  Ct  Rep.  389,  35:  77 
DUttmffuiaked  In  United  States  v.  Missouri,  K. 

ft  T.  R.  Co.  141  U.  S.  376,  85  L.  ed.  772,  12 
Snp.  Ct.  Rep.  13. 

attd  in  Northern  P.  R.  Co.  v.  Dudley,  85  Fed. 
85 — Soothem  P.  R.  Co.  v.  United  States,  48 
C.  C.  A.  725.  109  Fed.  925^MaDley  v.  Tow, 
lie  Fled.  251 — McHenry  v.  Nyjpaard,  72 
Mtam.  13,  74  N.  W.  1016— Adams  v.  Reed, 
11   Utah,  493,  40  Pac.  720. 

100.  For  the  construction  of  less  than  10 
eonsecutive  miles  of  a  railroad  which  is 
never  completed,  no  land  can  be  patented 
under  the  land  grant  of  1864  to  Iowa,  which 
provides  for  patents  on  the  completion  of 
each  section  of  10  consecutive  miles  certi- 
fied by  the  governor,  and  for  patenting  ail 
the  lands  under  the  grant  when  the  road  is 
completed.  Sioux  City  &  St.  P.  R.  Co.  v. 
United  States,  159  U.  S.  349,  16  Sup.  Ct. 
Rep.  17,  40:  177 

101.  An  extension  of  the  time  for  con- 
struction of  a  railroad  for  which  lands  are 
granted,  until  such  time  as  mortgagees  may 
see  fit  to  foreclose,  is  not  made  by  a  stat- 
ute authorizing  a  mortgage  of  the  road 
which  shall -extend  only  to  so  much  of  the 
land  as  shall  be  coterminous  with  such  part 
of  the  load  as  shall  be  "eonstructed  at  the 
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time  of  the  foreclosure  of  said  mortgage. 
Atlantic  &>  P.  R.  Co.  v.  Mingus,  165  U.  S. 
413,  17  Sup.  Ct.  Rep.  348,  41 :  770 

102.  Under  the  act  of  March  3,  1857, 
granting  certain  lands  to  the  territory  of 
Minnesota  to  aid  railroads,  the  construction 
of  the  portions  of  the  roads  was  a  condi- 
tion precedent  to  a  conveyance  of  the  lands 
beyond  the  first  120  sections,  aud  an  act  of 
the  territory  transferring  to  a  railroad  com- 
pany these  lands  in  advance  of  any  work 
conveyed  only  the  first  120  sections.  Farns- 
worth  v.  Minnesota  &  P.  R.  Co.  92  U.  S. 
49,  23:  530 
Cited    in    Swann    v.    LIndsey,    70    Ala.    518 — 

Swann  v.  Larmore,  70  Ala.  564 — Sullivan 
V.  Van  Kirk  Land  &  Constr.  Co.  124  Aia. 
232,  26  So.  025— Sioux  City  &  St.  P.  R.  Co. 
V.  Countryman,  83  Iowa,  181,  49  N.  W.  72 
— Jackson,  L.  &  S.  R.  Co.  v.  Davison,  65 
Mich.  480,  32  N.  W.  726— Wilson  v.  Beck- 
with,  117  Mo.  79,  22  8.  W.  639— Wilson  v. 
Beckwith,  140  Mo.  383,  41  S.  W.  985. 

Necessity  of  ofllclal  action. 

Necessity  of  Survey  before  Railroad 
Grantee  could  cut  Timber  from  its 
Alternate   Sections,   see   supra,   38 

103.  The  title  to  land  within  the  place 
limits  of  the  grant  to  the  Atlantic  &  Pa- 
cific Railroad  Company,  made  by  the  act  of 
July  27,  1866  (14  Stat,  at  L.  292,  chap 
278),  passed  on  the  completion  of  the  road, 
without  any  selection  or  approval  by  the 
Secretary  of  the  Interior,  unless  the  land 
was  within  the  excepted  classes.  Howard  v. 
Perrin,  200  U.  S.  71,  26  Sup.  Ct.  Rep.  195, 

50:  374 

Grants  to  state  In  trust. 

Grants  in  Prcssenti  to  State,  see  infra, 

117-119,  121. 
See  also  supra,  98,  100,  102. 

104.  Patents  to  the  state  for  the  use  and 
benefit  of  a  railroad  company  under  the 
grant  of  1864  to  Iowa  vest  the  title  in  the 
state  in  trust,  and  do  not  give  any  legal 
title  to  the  railroad  company  until  it  re- 
ceives it  from  the  state.  Sioux  City  ft  St. 
P.  R.  Co.  V.  United  States,  159  U.  S.  349,  16 
Sup.  Ct.  Rep.  17,  40:  177 
Cited  in  Man  ley  v.  Tow,  110  Fed.  247. 

105.  Where  a  railroad  land  grant  is 
given,  not  to  the  railroad  company  direct, 
but  to  a  state  for  the  railroad  company,  the 
company  to  obtain  the  land  as  the  fulfilment 
of  a  condition  precedent,  the  title  is  in  the 
state,  as  trustee,  and  not  in  the  railroad 
company.  Schulenberg  v.  Harriman,  21 
Wall.  44,  22:  551 
Cited  in  Sioux  City  &  St.  P.  E.  Co.  v.  United 

States,  159  U.  S.  364,  40  L.  ed.  182,  16  Sup. 
Ct.  Rep.  17— Manley  v.  Tow,  110  Fed.  251— 
Sullivan  v.  Van  Kirk  Land  &  Constr.  Co. 
124  Ala.  233,  26  So.  925— Chicago,  B.  &  I. 
R.  Co.  ▼.  Lewis,  53  Iowa,  114,  4  N.  W.  842. 

106.  The  title  to  land  granted  to  a  state 
by  the  United  States,  in  aid  of  railroad 
construction,  does  not  pass  to  the  railroad 
company  under  a  state  statute  contemplat- 
ing that  the  company  should,  upon  the 
completion  of  every  20  miles  of  railway,  ac- 
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quire  certain  portiong  of  the  land  in  fee 
simple,  where  no  part  of  the  railroad  was 
ever  constructed,  and  when  the  state  never 
exercised  its  power  to  sell  certain  sections 
in  advance  if  the  construction  of  the  road. 
Schulenberg .  v.   Harriman,   21    Wall.   44, 

22:  551 
Distinguished  in  Mower  ▼.  Kemp,  42  La.  Ann. 
1017,  8  So.  830. 

Cited  In  Farnsworth  v.  Minnesota  ft  P.  B.  Co. 
92  n.  S.  65,  23  L.  ed.  535 — New  Orleans 
P.  R.  Co.  ▼.  United  States.  124  U.  S.  130, 
31  L.  ed.  385,  8  Sup.  Ct.  Rep.  417 — Lake 
Superior  Ship  Canal  R.  &  Iron  Co.  v.  Cun- 
ningham, 44  Fed.  829 — Swann  v.  Miller,  82 
Ala.  538,  1  So.  65 — Savannah  &  F.  W.  R. 
Co.  V.  Davis,  25  Fla.  922,  7. So.  29 — Neer  v. 
Williams,  27  Kan.  67 — Jackson,  L.  &  S.  R. 
Co.  V.  Davison,  65  Mich.  431,  32  N.  W.  726. 

Necessity  of  patent. 

Impairment  of  Contract  Obligations  as 
to,  see  Constitutional  Law,  1405. 

107.  The  amendment  of  1864,  directing 
the  withholding  of  patents  until  the  cost 
of  surveying,  etc.,  be  paid,  did  not  alter 
the  effect  of  the  grant  by  the  act  of  Con- 
gress of  1862.  Patents  issued  for  lands 
granted  were  further  assurances  or  evi- 
dences of  title.  Deseret  Salt  Co.  v.  Tarpey, 
142  U.  S.  241,  12  Sup.  Ct.  Rep.  158, 

35:  999 
Cited  in  United  States  v.  Oskamp,  62  C.  C.  A. 
594,  127  Fed.  962 — McHenry  v.  Nygaard,  72 
Minn.  13,  74  N.  W.  1106 — Atlantic  P.  R.  Co. 
V.  MlnguB,  7  N.  M.  888,  34  Pac.  592— Toltec 
Ranch  Co.  t.  Babcock,  24  Utah,  193,  66  Pac. 
876. 

Relation  Iwck  to  grant;  ^ants  in  prse- 
*    sentl. 

Right  to  Recover  from  United  States 
Values  of  Minerals  Removed  after 
Selection  and  before  Approval,  see 
infra,  902. 

Impairment  of  Contract  Obligations  as 
to,  see  Constitutional  Iaw,  1325, 
1330,  1331. 

See  also  infra,  299-319. 

108.  Upon  the  definite  location  of  its  route 
by  a  railroad,  a  grant  to  it  by  Congress,  of 
alternate  sections  along  its  route  when  "defi- 
nitely fixed,"  takes  effect  by  relation  as  of 
the  date  of  the  act  of  Congress.  Van  Wyck 
V.  Knevals,  106  U.  S.  360,  1  Sup.  Ct.  Rep. 
336,  27: 201 
Cited  In  St.  Paul  &  S.  C.  R.  Co.  v.  Winona  & 

St.  P.  R.  Co.  112  U.  S.  726,  28  L.  ed.  874, 
5  Sup.  Ct.  Rep.  334 — Southern  P.  R.  Co.  v. 
Dull,  10  Sawy.  512,  22  Fed.  493— Northern 
P.  R,  Co.  V.  St.  Paul,  M.  &  M.  R.  Co.  26 
Fed.  551 — Wisconsin  C.  R.  Co.  v.  Price 
County,  64  Wis.  591,  26  N.  W.  93. 

109.  Title  to  "granted  lands"  under  the 
railroad  aid  act  vests  as  of  the  date  of 
grant,  upon  their  location  by  an  approved 
and  accepted  survey  of  the  railway  route  in 
the  Land  Department.  Barney  v.  Winona 
&  St.  P.  R.  Co.  117  U.  S.  228,  6  Sup.  Ct.  Rep. 
654,  29:  858 
Cited  In  Oregon  &  C.  R.  Co.  v.  United  States, 

189  U.  S.  113,  47  L.  ed.  731,  23  Sup.  Ct. 
Rpp.  615 — Northern  P.  R.  Co.  v.  Amncker, 
53  Fed.  54 — Jnckson  v.  La  Moure  County,  1 
N.  D.  239,  46  N.  W.  449. 


110.  The  act  granting  a  right  of  way 
through  public  lands  to  railroads  operates 
as  a  grant  in  prcesenti  of  lands  to  be 
thereafter  identified,  the  title  to  which  be- 
comes vested  upon  the  approval  of  the 
Secretary  of  the  Interior.  Noble  v.  Union 
River  Logging  R.  Co.  147  U.  S.  165,  13  Sup. 
Ct.   Rep.   271,  37:  123 

Cited  in  Jamestown  &  N.  R.  Co.  v.  Jones,  177 

U.   S.   130,  44   L.  ed.   700,   20  Sup.  Ct.   Rep. 

568 — Spokane  Falls  &  N.  R.   Co.  v.  Zlegler. 

12  C.  C.  A.  488,  29  U.  S.  App.  69,  64   Fed. 

960 — Michigan  Land  &  Lumber  Co.  v.  Rust. 

15  C.  C.  A.  347,  31  U.  S.  App.  731,  68  Fed. 

167— Chicago,    K.     &    N.     R.     Co.     v.     Van 

Cleave,  52  Kan.  672,  33  Pac.  472. 

111. Railroad  grants  by  Congiess  of  lands 
are  grants  in  prcesentif  and  take  effect  up- 
on the  sections  of  the  land  when  the  road 
is  definitely  located,  by  relation,  as  of  the 
date  of  the  gran%  St.  Paul,  M.  &  M.  R.  Co. 
V.  Phelps,  137  U.  S.  528,  11  Sup.  Ct.  Rep. 
168,  34: 767 

112.  A  grant  in  aid  of  &  railroad  is  ope- 
rative in  prcBsentif  attaching  upon  the  filing 
of  the  map  of  definite  location,  so  that,  up- 
on the  identification  of  a  granted  section  so 
far  as  to  enable  the  grantee  to  take  pos- 
session, the  legal  title  passes.  Curtner  v. 
United  States,  149  U.  S.  662,  13  Sup.  Ct. 
Rep.  985,  1041,  37:  890 
Cited  in  Southern  P.  R.  Co.  v.  Whltaker,   109 

Cal.  272,  41  Pac.  1083. 

113.  Grants  of  public  lands  to  railroad 
companies  by  the  words  "there  be  and  here- 
by is  granted"  are  grants  in  prcesentiy  trans- 
ferring a  present  title  which  attaches  to  the 
lands  when  identified,  as  of  the  date  of  the 
grant.  United  States  v.  Southern  P.  R. 
Co.  146  U.  S.  570,  13  Sup.  Ct.  Rep.  152, 

36:  1091 
Cited  In  Lake  Superior  Ship  Canal,  R.  &  Iron 
Co.  V.  Cunningham,  155  U.  S.  372,  39  L. 
ed.  189,  16  Sup.  Ct.  Rep.  103 — Werllng  v. 
Ingersoll,  181  U.  S.  138.  45  L.  ed.  786,  21 
Sup.  Ct.  Rep.  570 — United  States  v.  Southern 
P.  R.  Co.  55  Fed.  567 — Northern  P.  R.  Co. 
V.  Musser  Sauntry  Land,  Logging  &  Mfg. 
Co.  16  C.  C.  A.  103,  34  U.  S.  App.  66,  68 
Fed.  998 — Southern  P.  R.  Co.  v.  United 
States,  16  C.  C.  A.  124,  29  U.  S.  App.  669. 
69  Fed.  67 — United  States  v.  Loughrey,  18 
C.  C.  A.  393,  34  U.  8.  App.  575,  71  Fed. 
923 — Oregon  &  C.  R.  Co.  v.  United  States, 
23  C.  C.  A.  20,  48  U.  S.  App.  1,  77  Fed.  71 
— United  States  v.  Northern  P.  R.  Co.  37 
C.  C.  A.  304,  95  Fed.  879 — Govln  v.  Chicago, 
132  Fed.  855— Steele  v.  Walker,  115  Ala. 
490,  21  So.  942 — Wilson  v.  Southern  P.  R. 
Co.  135  Cal.  423,  67  Pac.  688— Wilson  v. 
Beckwlth,  140  Mo.  385,  41  S.  W.  985— Atlan- 
tic &  P.  R.  Co.  V.  Mlngus,  7  N.  M.  368,  34 
Pac.  592. 

114.  The  words  "there  be  and  is  hereby 
granted,'*  in  an  act  of  Congress  granting 
lands,  are  words  of  absolute  donation,  and 
import  a  grant  in  prcrsenti.  They  vest  a 
present  title  in  the  grantee,  although  a 
survey  and  location  are  necessary  to  give 
precision   to  it,  and  attach  it  to  any  par- 
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ticular  tract.    Leavenworth,  L.  &  G.  R.  Co. 
V.  United  States,  92  U.  S.  733,  23:  634 

Diatinguished   In    Werllng  v.    Ingersoll.   181   U. 

5.  138,  45  L.  ed.  786,  21  Sup.  Ct.  Rep.  570. 

Cited  in  MissonH,  K.  &  T.  R.  Co.  v.  Kansas  P. 
R.  Co.  97  U.  S.  496.  24  L.  ed.  1097— Denrer 
k  R.  G.  R.  Co.  V.  Ailing.  99  U.  S.  475,  25 
Lu  ed.  443 — Hall  v.  Russell.  101.  U.  S.  509, 
25  L.  ed.  832— St.  Joseph  &  D.  C.  R.  Co.  v. 
Baldwin.  103  U.  S.  429,  26  L.  ed.  579— 
Wrl|?ht  V.  Roseberry,  121  U.  S.  500,  30  L. 
ed.  1042,  7  Sup.  Ct.  Rep.  985— St.  Paul  & 
P.  R.  Co.  V.   Northern  P.   R.  Co.   139  U.   S. 

6.  35  L.  ed.  79,  11  Sup.  Ct.  Rep.  389— 
Deseret  Salt  Co.  v.  Tarpey,  142  U.  S.  248, 
35  U  ed.  1002,  12  Sup.  Ct  Rep.  158 — 
United  States  v.  Southern  P.  R.  Co.  146  U. 
S.  593.  36  L.  ed.  1097,  13  Sup.  Ct.  Rep. 
1.52 — New  York  Indians  v.  United  States, 
170  U.  S.  17,  42  L.  ed.  933.  18  Sup.  Ct. 
Rep.  531 — Southern  P.  R.  Co.  v.  Bell,  183 
U.  S.  680.  46  L.  ed.  386,  22  Sup.  Ct.  Rep. 
232 — Fanners'  Loan  ft  T.  Co.  v.  Henning,  17 
Am.  L.  Reg.  N.  S.  269,  Fed.  Cas.  No.  4,666 
— Taboreck  v.  Burlington  &  M.  R.  Co.  2 
MoCrary.  410,  13  Fed.  104— Southern  P. 
R.  Co.  r.  Doll,  10  Sawy.  512,  22  Fed.  493— 
Northern  P.  R.  Co.'  v.  St.  Paul,  M.  &  M.  R. 
Co.  26  Fed.  551 — Bybee  v.  Oregon  &  C.  R. 
Co.  26  Fed.  588 — Southern  P.  R.  Co.  v.  Or- 
ton.  6  Sawy.  198,  32  Fed.  479 — Denny  ▼. 
Dodson.  32  Fed.  903 — Parker  v.  New  Orleans, 
B.  R.  &  V.  R.  Co.  33  Fed.  697 — Francoeur  ▼. 
Xewhouse.  40  Fed.  620 — United  States  ▼. 
I>allea  Military  Road  Co.  41  Fed.  496 — Lake 
Superior  Ship  Canal,  R.  &  Iron  Co.  v.  Cun- 
ningham, 44  Fed.  830 — Northern  P.  R.  Co.  t. 
Cannon.  46  Fed.  227 — Wineman  v.  Gastrell, 
3  C.  C.  A.  €25,  2  U.  S.  App.  449,  53  Fed. 
700— Northern  P.  R.  Co.  v.  Wright,  4  C.  C. 
A.  195,  7  U.  S.  App.  502.  54  Fed.  69 — 
Northern  P.  R.  Co.  v.  Musser  Sauntry  Land, 
Ugging  &  Mfg.  Co.  16  C.  C.  A.  103,  34  U.  S. 
App.  66,  68  Fed.  998 — McNee  v.  Donahue,  76 
Cal.  502.  18  Pac.  438— Car r  v.  Qulgley,  79 
I'al.  132.  21  Pac.  607~McLaughlln  v.  Me- 
notti,  89  Cal.  359,  26  Pac.  880 — Winona  & 
St.  P.  R.  Co.  V.  Deuel  County,  3  Dak.  16.  12 
X.  W.  561 — Tyler  v.  Cass  County,  1  N.  D. 
3H5.  48  X.  W.  232— Wells  v.  Pennington 
Connty,  2  S.  D.  7,  39  Am.  St.  Rep.  758,  48 
N.  W.  .305 — Savannah  &  F.  W.  R.  Co.  v. 
Davis.  2r»  Fla.  922,  7  So.  29 — Dubuque  & 
8.  C.  R.  Co.  V.  Des  Moines  Valley  R.  Co.  54 
Iowa.  97,  6  N.  W^  157— Sioux  City  &  St.  P. 
R,  Co.  V.  Countryman,  83  Iowa,  179,  49  N. 
W.  72— Atchison,  T.  &  S.  F.  R.  Co.  v.  Bobb, 

24  Kan.  678— Emslle  v.  Young,  24  Kan.  740 
—Atchison,  T.  &  S.  F.  R.  Co.  v.  Rockwood, 

25  Kan.  300— Atchison,  T.  &  S.  F.  R.  Co. 
T.  Pracht,  30  Kan.  72,  1  Par.  319— Banton  v. 
Crosby.  95  Me.  443,  50  Atl.  80— Winona  &  St. 
P.  R.  Co.  v.  St.  Paul  &  S.  C.  R.  Co.  26  Minn. 
181.  2  N.  W.  489— Winona  &  St.  P.  R.  Co. 
V.  Randall.  29  Minn.  286,  13  N.  W.  127— 
Wright  V.  Gish,  94  Mo.  116,  6  S.  W.  704 — 
Wilson  V.  Beckwlth,  140  Mo.  385,  41  S.  W. 
983 — State  v.  Central  P.  R.  Co.  20  Nev.  380, 
22  Pac.  237— Easton  &  A.  R.  Co.  v.  Central 
R.  Co.  52  N.  J.  L.  274,  19  Atl.  722— Atlan- 
tic A  P.  R.  Co.  v.  Mlngus,  7  N.  M.  368,  34 
Pac.  592 — Board  of  Tro.stees  v.  Cuppett,  52 
Ohio  St.  584.  40  N.  E.  792— Ward  well  v. 
Paige.  9  Or.  521— Tarpey  y.  Deseret  Salt  Co. 
5  Utah.  499,  17  Pac.  631— Northern  P.  R 
To.  V.  Miller,  20  Wash.  34.  54  Pac.  603 — 
Wisconsin  C.  R.  Co.  v.  Wisconsin  River  Land 
Co.  71   Wis.   100,   36   N.  W.   837. 

115.  Congress,  by  a  grant  of  land  to  a 
milroad  to  aid  in  its  construction,  confers 
>  present  title   to   the  designated   sections 


along  it»  route,  with  such  restrictions  upon 
their  use  and  disposal  as  to  secure  them  for 
the  purposes  of  the  grant.  Wisconsin  C.  R. 
Co.  V.  Price  County,  133  U.  S.  496,  10 
Sup.  Ct.  Rep.  341,  33:  687 

Cited  in  Deseret  Salt  Co.  v.  Tarpey.  142  U.  S. 
248,  35  L.  ed.  1002,  12  Sup.  Ct.  Rep.  158 — 
Barden  v.  Northern  P.  R.  Co.  154  U.  S.  338, 
38  L.  ed.  1005,  14  Sup.  Ct.  Rep.  1030— 
Sioux  City  &  St.  P.  R.  Co.  v.  United  States, 
159  r.  S.  364,  40  L.  ed.  182,  16  Sup.  Ct. 
Rep.  17 — Carter  v.  Ruddy,  166  U.  S.  496,  41 
L.  ed.  1091,  17  Sup.  Ct.  Rep.  640 — Wisconsin 
C.  R.  Co.  V.  Forsythe,  43  Fed.  888 — ^North- 
ern P.  R.  Co.  V.  Cannon,  46  Fed.  228 — 
Northern  P.  R.  Co.  v.  Barden,  46  Fed.  613 — 
Northern  P.  R.  Co.  v.  Amacker,  53  Fed.  52 
—St.  Paul,  M.  &  M.  R.  Co.  v.  Sage,  17  C. 
C.  A.  564,  36  U.  S.  App.  340,  71  Fed.  46— 
United  States  v.  Mullan  Fuel  Co.  118  Fed. 
664 — Jackson  v.  La  Moure  County,  1  N.  D. 
239,  46  N.  W.  449— Northern  P.  R.  Co.  v. 
McGInnis,  4  N.  D.  502,  61  N.  W.  1032 — 
llagan  v.  Ellis,  39  Fla.  475,  63  Am.  St.  Rep. 
167,  22  So.  727— Altschul  v.  Clark.  39  Or. 
324,  65  Pac.  991 — Toltec  Ranch  Co.  v.  Bab- 
cock,  24  Utah,  194,  66  Pac.  876. 

116.  The  assertion  of  the  right  by  the 
United  States  to  lands,  the  legal  title  to 
which  has  passed  to  a  railroad  company  by 
a  grant  in  prcesenti,  is  wholly  a  matter  be- 
tween the  government  and  railroad  com- 
pany. It  is  not  available  to  one  desiring  to 
settle  on  the  lands.  Grinnell  v.  Chicago, 
R.  I.  &  P.  R.  Co.  103  U.  S.  739,  26:  456 
Cited  in  Walsh  v.  Columbus,   H.  Valley   &  A. 

R.  Co.  176  U.  S.  479,  44  L.  ed.  553,  20  Sup. 
Ct.    Rep.    393. 

117.  The  act  of  June  3,  1856,  and  the  act 
of  May  5,  1864,  granting  lands  to  Wisconsin 
to  aid  in  building  railroads,  are  grants  in 
prcrsenti,  and  pass  the  title  to  the  odd  sec- 
tions designated  to  be  afterwards  located. 
When  located,  the  title  acquires  precision, 
and  becomes  attached  to  the  land.  Schulen- 
berg  v.  Harriman,  21  Wall.  44,  22:  551 
Schow  V.  Harriman,  154  U.  S.  609  Appx.  and 

14  Sup.  Ct.  Rep.  1209,  22:  556 

Cited  In  Leavenworth.  L.  &  G.  R.  Co.  v.  United 
States,  92  U.  S.  741,  23  L.  ed.  637— Heyden- 
feldt  V.  Daney  Gold  &  S.  Mln.  Co.  93  U.  S. 
639.  23  L.  ed.  996— Missouri.  K.  &  T.  R.  Co. 
V.  Kansas  P.  R.  Co.  97  U.  S.  496,  24  L.  ed. 
1097— Denver  &  R.  G.  R.  Co.  v.  Ailing,  99 
U.  S.  475.  25  L.  ed.  443— Hall  v.  Russell, 
101  U.  S.  509,  25  L.  ed.  832— Wright  v.  Rose- 
berry,  121  U.  S.  500,  30  L.  ed.  1042,  7  Sup. 
Ct.  Rep.  983 — Wisconsin  C.  R.  Co.  v.  Price 
County,  133  U.  S,  509,  33  L.  ed.  694,  10 
Sup.  Ct.  Rep.  341— St.  Paul  &  P.  R.  Co.  v. 
Northern  P.  R.  Co.  139  U.  S.  6,  35  L.  ed. 
79,  11  Sup.  Ct.  Rep.  389 — Deseret  Salt  Co. 
V.  Tarpey,  142  U.  S.  248,  35  L.  ed.  1001,  12 
Sup.  Ct.  Rep.  158 — Barden  v.  Northern  P. 
R.  Co.  154  U.  S.  336,  38  L.  ed.  1005,  14 
Sup.  Ct.  Rep.  1030 — New  York  Indians  v. 
United  States,  170  U.  S.  17,  42  L.  ed.  933, 
18  Sup.  Ct.  Rep.  o.n — United  States  v.  l^ouj?h- 
rey,  172  U.  S.  210,  43  L.  ed.  421,  19  Sup. 
Ct.  Rep.  153— Werllng  v.  Ingersoll,  181  U. 
S.  138,  45  L.  ed.  786,  21  Sup.  Ct.  Rep.  570 
— Southern  P.  R.  Co.  v.  Bell,  183  U.  S.  679, 
46  L.  ed.  386,  22  Sup.  Ct.  Rep.  232— Chi- 
cago. M.  &  St.  P.  R.  Co.  v.  United  States,  14 
Ct.  CI.  139— Cahn  v.  Barnes,  7  Sawy.  53, 
5  Fed.  331— United  States  v.  Childcrs,  8 
Sawy.  173.  12  Fed.  587— Taboreck  v.  Bur- 
lington &  M.  R.  Co.  2  McCrary,  410,  13  Fed. 
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104 — Southern  P.  R.  Co.  t.  Dull,  10  Sawy. 
512,  22  Fed.  493— Koehler  ▼.  Barln.  25  Fed. 
165 — Pengra  t.  Muds,  29  Fed.  834 — South- 
ern P.  R.  Co.  V.  Orton.  6  Sawy.  1J)8.  32  Fed. 
479 — Denny  v.  Dodson,  32  Fed.  903 — Parker 
V.  New  Orleans,  B.  R.  &  V.  O.  R.  Co.  33  Fed. 
697 — United  States  v.  Curtner,  38  Fed.  9 — 
Shepard  t.  Northwestern  L.  Ins.  Co.  40  Fed. 
848 — Francoeur  ▼.  Newhouse,  40  Fed.  620 — 
United  States  v.  Dalles  Military  Road  Co.  41 
Fed.  496 — United  States  v.  Wallamet  Val- 
ley &  C.  M.  Wagon  Road  Co.  42  Fed.  357 — 
Southern  P.  E.  Co.  v.  Wlggs,  43  Fed.  338 — 
United  States  ▼.  Wallamet  Valley  &  C.  M. 
Wagon-Road  Co.  44  Fed.  240 — Lake  Superior 
Ship  Canal,  R.  &  Iron  Co.  v.  Cunningham,  44 
Fed.  831 — Northern  P.  R.  Co.  ▼.  Cannon,  46 
Fed.  227 — Northern  P.  E.  Co.  ▼.  Sanders, 
46  Fed.  248 — Wlneman  t.  Gastrell,  3  C.  C. 
A.  624,  2  U.  S.  App.  449,  53  Fed.  700— 
Northern  P.  R.  Co.  ▼.  Wright.  4  C.  C.  A. 
195,  7  U.  S.  App.  502,  64  Fed.  69— United 
States  V.  Willlamette  Valley  &  C.  M.  Wagon- 
Road  Co.  55  Fed.  717 — Northern  P.  R.  Co.  t. 
Musser  Sauntry  Land  Logging  &  Mfg.  Co. 
16  C.  C.  A.  103,  34  U.  S.  App.  66,  68  Fed. 
998 — ^United  States  v.  Tennessee  &  C.  R.  Co. 
71  Fed.  73 — United  States  ▼.  Loughrey,  18 
C.  C.  A.  893,  34  U.  S.  App.  675,  71  Fed. 
923 — McFadden  v.  Mountain  View  Mln.  k 
Mill.  Co.  38  C.  C.  A.  363,  97  Fed.  679— 
Swann  ▼.  LIndsey.  70  Ala.  518 — Swann  v. 
Larmore,  70  Ala.  663 — Steele  t.  Walker,  115 
Ala.  490,  67  Am.  St.  Rep.  62,  21  So.  942— 
McNee  v.  Donahue,  76  Cal.  604,  18  Pac. 
438 — Winona  &  St.  P.  R.  Co.  v.  Deuel  Coun- 
ty, 3  Dak.  16,  12  N.  W.  561— Washington  & 
I.  R.  Co.  y.  Northern  P.  R.  Co.  2  Idaho,  655, 
21  Pac.  658 — Washington  &  I.  R.  Co.  v. 
Coeur  D'Alene  R.  Co.  2  Idaho,  589,  21  Pac. 
662 — State  v.  Portsmouth  Sav.  Bank,  106 
Ind.  445,  7  N.  E.  379 — Daggett  v.  Boncwits, 
107  Ind.  278,  7  N.  E.  900— <!hlcago,  R.  I. 
&  P.  R.  Co.  ▼.  Grlnnell,  51  Iowa,  483,  1  N. 
W.  712 — Atchison,  T.  &  S.  F.  R.  Co.  v. 
Bobb,  24  Kan.  678 — Banton  v.  Crosby,  95 
Me.  443,  50  Atl.  86— St.  Paul  &  C.  R.  Co.  ▼. 
Brown,  24  Minn.  578 — Winona  &  St.  P.  R. 
Co.  y.  St.  Paul  &  8.  C.  R.  Co.  26  Minn.  181, 
2  N.  W.  489— Winona  &  St.  P.  R.  Co.  y.  Ran- 
dall, 29  Minn.  286,  13  N.  W.  127 — Musser 
y.  McRae,  38  Minn.  411,  88  N.  W.  103— 
Sage  y.  Rudnlck,  91  Minn.  328,  08  N.  W.  89 
— Sage  y.  Rudnlck,  91  Minn.  331,  100  N.  W. 
106— Wright  y.  GIsh,  94  Mo.  115,  6  S.  W. 
704 — Wunderllch  y.  Spradling,  121  Mo.  377, 
26  S.  W.  1063— Wilson  y.  Beckwlth.  140 
Mo.  385,  41  S.  W.  985 — Simpson  y.  Stoddard 
County,  173  Mo.  444,  73  S.  W.  700 — ^North- 
ern P.  R.  Co.  y.  Majors,  5  Mont.  130,  2 
Pac.  322 — State  v.  Sioux  City  &  P.  R.  Co.  7 
Neb.  372 — Fleydenfeldt  y.  Daney  &  Gold  &  S. 
Mln.  Co.  10  Nev.  309 — Layton  y.  Farrell, 
11  Ney.  455 — Easton  &  A.  R.  Co.  y.  Central 
R.  Co.  52  N.  J.  L.  274,  19  Atl.  722— Atlan- 
tic &  P.  R.  Co.  y.  MIngus,  7  N.  M.  368,  34 
Pac.  592— Tarpey  y.  Deseret  Salt  Co.  5  Utah, 
499,  17  Pac.  631— Northern  P.  R.  Co.  y. 
Miller,  20  Wash.  34,  54  Pac.  603 — Wisconsin 
C.  R.  Co.  V.  Price  County,  64  Wis.  587,  26 
N.   W.   03. 

118.  The  act  of  Congress  of  1856,  granting 
lands  to  the  state  of  Iowa  for  railroad  pur- 
poses, is  a  grant  in  praaenti.  Whenevor  the 
identity  of  the  lands  granted  is  ascertained, 
the  title  relates  back  to  the  date  of  the 
grant,  and  the  filing  of  the  certificate  of  lo- 


cation vests  the  full  legal  title.     Grinnell 
V.  Chicago,  R.  I.  &  P.  R.  Co.  103  U.  S.  739, 

26:  456 
DMin0ui8hed  In  Sayannah,  F.  ft  W.  R.  Co.  y. 
Dayls,  25  Fla.  922,  7  So.  29. 

Cited  in  Cedar  Rapids  &  M.  Riyer  R.  Co.  y.  Her- 
ring, 110  V.  S.  38,  28  L.  ed.  61,  3  Sup.  Ct. 
Rep.  485 — St.  Paul  &  S.  C.  R.  Co.  y.  Winona 
&  St.  P.  R.  Co.  112  U.  S.  726,  28  L.  ed.  874, 

5  Sup.  Ct.  Rep.  334 — United  States  y.  Mis- 
souri, K.  &  T.  R.  Co.  141  U.  S.  376,  35  L. 
ed.  772,  12  Sup.  Ct.  Rep.  13— Sioux  City  & 
I.  F.  Town  I^t  &  Land  Co.  y.  Griffey,  148 
IT.  S.  38,  36  U  ed.  65,  12  Sup.  Ct.  Rep. 
362 — New  Orleans  P.  R.  Co.  y.  Parker,  143 
U.  S.  68,  36  L.  ed.  70.  12  Sup.  Ct.  Rep. 
364 — Sioux  City  &  St.  P.  R.  Co.  y.  United 
States,  159  U.  S.  865,  40  L.  ed.  182,  16  Sup. 
Ct.  Rep.  17 — United  States  y.  Oregon  &  C. 
R.  Co.  176  U.  S.  42,  «4  L.  ed.  364,  20  Sup. 
Ct.  Rep.  261— Hewitt  y.  Schulta,  180  U.  S. 
151,  45  L.  ed.  470,  21  Sup.  Ct.  Rep.  309— 
Southern  P.  R.  Co.  y.  Bell,  183  U.  S.  680, 
46  L.  ed.  386,  22  Sup.  Ct.  Rep.  232 — 
Clark  y.  Herfngton,  186  U.  S.  209,  46  L.  ed. 
1130,  22  Sup.  Ct.  Rep.  872 — Oregon  &  C. 
R.  Co.  y.  United  SUtes,  189  U.  S.  113,  47 
L.  ed.  731,  23  Sup.  Ct.  Rep.  615 — Humbird 
y.  Ayery,  195  U.  S.  508,  49  L.  ed.  299,  25 
Sup.  Ct.  Rep.  123 — Koehler  y.  Barln,  26  Fed. 
165 — United  States  y.  Central  P.  R.  Co.  26 
Fed.  481 — Northern  P.  R.  Co.  y.  St.  Paul,  M. 

6  M.  R.  Co.  26  Fed.  662 — Farmers'  Loan  &  T. 
Co.  y.  Chicago,  P.  ft  S.  R.  Co.  39  Fed.  149 
— Smythe  y.  Henry,  41  Fed.  708 — Wlneman 
y.  Gastrell,  3  C.  C.  A.  625,  2  U.  S.  App.  449, 
53  Fed.  701— Smith  y.  Northern  P.  R.  Co.  7 
C.  C.  A.  406,  19  U.  S.  App.  13^,  58  Fed.  515 
— ^United  States  y.  Winona  &  St.  P.  R.  Co.  15 
C.  C.  A.  114,  32  U.  S.  App.  272,  07  Fed.  966 
— St.  Paul,  M.  ft  M.  R.  Co.  y.  Sage,  17  C.  C. 
A.  564,  36  U.  S.  App.  340,  71  Fed.  46 — 
United  States  y.  Oregon  ft  C.  R.  Co.  101  Fed. 
818 — McCreery  y.  Fuller,  63  Cal.  32 — South- 
ern P.  R.  Co.  V.  Wood,  124  Cal.  487,  57  Pac. 
388 — Winona  ft  St.  P.  R.  Co.  y.  Deuel  Coun- 
ty, 3  Dak.  16,  12  N.  W.  561 — Grandln  y.  La 
Bar,  8  N.  D.  453,  57  N.  W.  241— Iowa  Falls 
&  S.  C.  R.  Co.  y.  Beck,  67  Iowa,  429,  25  N. 
W.  686 — Sioux  City  ft  I.  F.  Town  liOt  ft  Land 
Co.  y.  Griffey,  72  Iowa,  507,  34  N.  W.  304 
— Sioux  City  &  St.  P.  R.  Co.  v.  Country 
man,  83  Iowa,  179,  49  N.  W.  72 — Iowa  Rail- 
road Land  Co.  y.  Davis,  102  Iowa,  137.  71 
N.  W.  229 — Winona  ft  St.  P.  R.  Co.  y.  Ran- 
dall, 29  Minn.  286,  13  N.  W.  127— Elling  y. 
Thexton,  7  Mont.  339,  16  Pac.  931 — Tarpey 
y.  Deseret  Salt  Co.  5  Utah,  499,  17  Pac. 
631 — Wisconsin  C.  R.  Co.  y.  Price  Countjf 
61   Wis.   592,   26   N.    W.  93. 

119.  The  act  of  June  3,  1856,  granting 
land  to  Michigan,  was  a  grant  in  prwaenti, 
and  until  the  United  States  asserted  its 
right  of  forfeiture,  under  the  condition  in 
the  grant,  the  title  remained  in  the  state 
or  the  corporations  upon  which  it  conferred 
the  benefit  of  the  grant.  Lake  Superior 
Ship  Canal,  R.  &  Iron  Co.  v.  Cunningham, 
155  U.  S.  354,  15  Sup.  Ct.  Rep.  103,  39:  183 
Cited  In  Sionx  City  &  St.  P.  R.  Co.  y.  United 

States,  159  U.  S.  364,  40  L.  ed.  182.  16 
Sup.  Ct.  Rep.  17 — United  States  y.  Loughrey, 
172  U.  S.  211,  43  L.  ed.  422,  19  Sup.  Ct.  Rep. 
153 — Michigan  Land  &  Lumber  Co.  y.  Rust, 
15  C.  C.  A.  341,  31  U.  S.  App.  731,  68  B'ed. 
162— United  States  v.  Loughrey,  18  C.  C.  A. 
393,  34  U.  S.  App.  575,  71  Fed.  923 — ^Manley 
V.  Tow,  110  Fed.  251. 

120.  The  grant  to  the  Burlington  & 
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sonri  River  Railroad  Company,  by  the  act 

of  1864  was  one  in  prcesentij  and  when  the 

seetions  granted  were  ascertained,  the  title 

to  the  land  took  effect  by  relation  as  of  its 

date,  except  as  to  the  reservations  named. 

Wood  V.  Burlington  &  M.  River  R.  Co.  104 

U.  S.  329,  20:  772 

Cited  In  Northern  P.  R.  Co.  ▼.  Cannon,  46  Fed. 

227 — United  States  v.  Mullan  Fuel  Co.   118 

Fed.  664 — ^Northern  P.  R.  Co.  v.  Barnes,  2 

N.    D.   356,   51   N.   W.   786— Sayannah  &  F. 

W.  U.  Co.  V.  Darts,  25  Fla.  022.  7  So.  20— 

Burlington   &   M.   B.   Co.  v.  Abink,  14   Neb. 

97,  15  N.  W.  317. 

121.  The  grant  to  Kansas  for  the  St. 
Joseph  &  Denver  City  Railroad  Company, 
by  the  act  of  1866,  of  odd-numbered  sections 
of  public  lands  along  the  line  of  the  road, 
was  in  prcpsenti,  and  attached,  as  to  those 
sections,  as  soon  as  a  map  showing  the  defi- 
nite location  of  the  line  of  the  road  was  filed 
in  the  office  of  the  Secretary  of  the  Interior. 
Van  Wyck  v.  Knevals,  106  U.  S.  360,  1 
Snp.  Ct.  Rep.  336,  27:  201 

St.  Joseph  &  D.  City  R.  Co.  v.  Baldwin,  103 

U.  S.  426,  26:  578 

IHstingtiUhed  In  Sioux  City  ft  St.  P.  R.  Co.  y. 

United  SUtes,  150  U.  S.  364,  40  L.  ed.  182, 

16  Sup.  Ct.  Rep.  17 — Southern  P.  R.  Co.  v. 

Wood,   124  Cal.  490,   57  Pac.   888 — Chicago, 

K.  ft  K.  R.  Co.  V.  Van  Cleave,  52  Kan.  672, 

33  Pac.   472. 

Ciied  in  Cedar  Raplda  ft  M.  River  R.  Co.  v. 
Herring.  110  V.  S.  38,  28  L.  ed.  61,  8  Sup. 
Ct.  Rep.  485— Wrlgbt  v.  Roeeberrjr,  121  U. 
8.  500.  30  L.  ed.  1042,  7  Sap.  Ct.  Rep.  085 
— Wisconsin  C.  R.  Co.  v.  Price  Connty,  183 
U.  S.  510.  33  L.  ed.  604,  10  Sup.  Ct.  Rep. 
341 — St.  Paul  ft  P.  R.  Co.  v.  Northern  P.  R. 
Co.  139  U.  S.  6,  85  L.  ed.  79,  11  Sup.  Ct. 
Rep.  380 — Sioux  City  ft  I.  F.  Town  Lot  ft 
Land  Co.  v.  Griffey,  143  IT.  S.  38,  36  L.  ed. 
65,  12  Sup.  Ct.  Rep.  362 — ^New  Orleans  P.  R. 
Co.  V.  Parker,  148  U.  8.  55,  86  L.  ed.  70, 
12  Sup.  Ct.  Rep.  364 — United  States  ▼. 
Southern  P.  R.  Co.  146  U.  S.  503.  36  L.  ed. 
1097.  13  Sup.  Ct.  Rep.  152 — ^Harden  v.  North- 
em  P.  R.  Co.  154  U.  S.  386,  38  L.  ed.  1005, 
14  Sup.  Ct.  Rep.  1030 — Southern  P.  R.  Co. 
V.  Bell.  183  U.  S.  681,  46  L.  ed.  386,  22 
Sap.  Ct.  Rep.  232 — Knepper  v.  Sands,  104 
U.  S.  481.  48  L.  ed.  1084,  24  Sup.  Ct.  Rep. 
744— Northern  P.  R.  Co.  v.  Bly,  107  U.  S. 
S,  49  L.  ed.  640,  25  Sup.  Ct.  Rep.  302^ 
Northern  P.  R.  Co.  y.  Basse,  107  U.  S.  10, 
49  L.  ed.  643,  25  Sup.  Ct.  Rep.  805 — South- 
ern P.  R.  Co.  V.  Orton,  32  Fed.  470 — Denny 
V.  Dobson.  32  Fod.  003 — Francoeur  ▼.  New- 
house.  40  Fed.  620 — United  States  ▼.  Dal- 
les MitiUry  Road  Co.  41  Fed.  406-~United 
States  r.  Willamette  Valley  ft  C.  M.  Wagon 
Road  Co.  42  Fed.  857 — United  States  v. 
Walla  met  Valley  ft  C.  M.  Wagon  Road  Co. 
44  Fed.  240 — Southern  P.  R.  Co.  v.  Stanley, 
40  Fed.  264 — Wlneman  ▼.  Gastrell,  3  C.  C. 
A.  624,  2  U.  S.  App.  440,  53  Fed.  700— 
Northern  P.  R.  Co.  v.  Wright.  4  C.  C.  A. 
105.  7  U.  S.  App.  502.  64  Fed.  60— United 
States  V.  Willamette  Valley  ft  C.  M.  Wagon 
Road  Co.  55  Fed.  717 — Smith  ▼.  Northern 
P.  R.  Co.  7  C.  C.  A.  406.  10  I'.  8.  App.  131, 
58  Fed.  515— Manley  v.  Tow.  110  Fed.  250— 
East  Alabama  R.  Co.  ▼.  Tennessee  ft  C.  R. 
Rivers  R.  Co.  78  Ala.  283 — McNee  v.  Dona- 
hue. 76  Cal.  503,  18  Pac.  438 — McLaughlin 
V.  Menotti,  89  Cal.  361,  26  Pac.  880 — Jack- 
son T.  Dines,  13  Colo.  95,  21  Pac.  918 — 
Dearer  ft  R.  G.  R.  Co.  v.  Wilson,  28  Colo.  10, 


62  Pac.  843 — Jackson  ▼.  La  Moure  County, 
1  N.  D.  239,  46  N.  W.  449— Washington  ft 
I.  R.  Co.  V.  Northern  P.  R.  Co.  2  Idaho,  555, 
21  Pac.  658— Sioux  City  ft  I.  F.  Town  Ix>t 
ft  Land  Co.  y.  Griffey,  72  Iowa,  507,  34  N.  W. 
304 — Mower  v.  Kemp,  42  La.  Ann.  1018,  8 
So.  830 — Red  River  ft  L.  of  W.  R.  Co.  v. 
Sture.  82  Minn.  97,  20  N.  W.  229— Radke 
▼.  Winona  ft  St.  P.  R.  Co.  39  Minn.  266.  39 
N.  W.  624 — Weeks  v.  Brldgman,  41  Minn. 
356,  43  N.  W.  81— Sage  v.  Rudnlck,  91  Minn. 
328,  08  N.  W.  89—  Sage  ▼.  Rudnlck,  91  Minn. 
331,  100  N.  W.  IOC— Godwin  v.  Dayls,  74 
Miss.  744,  21  So.  764 — Simpson  v.  Stoddard 
County,  173  Mo.  444,  78  S.  W.  700— Northern 
P.  R.  Co.  V.  Majors,  5  Mont.  184,  2  Pac. 
322 — Wilkinson  ▼.  Northern  P.  R.  Co.  5  Mont. 
547,  6  Pac.  349 — Northern  P.  R.  Co.  ▼.  Lilly, 
6  Mont.  69,  9  Pac.  116 — Streeter  v.  Stal- 
naker,  61  Neb.  207,  85  N.  W.  47— Southern 
P.  R.  Co.  V.  Esqulbel,  5  N.  M.  135,  20  Pac. 
109 — Board  of  Trustees  v.  Cuppett,  52  Ohio 
St.  584,  40  N.  W.  792 — ^Tarpey  v.  Deseret 
Salt  Co.  5  Utah  499,  17  Pac.  631— Toltec 
Ranch  Co.  v.  Babcock,  24  Utah,  194,  66  Pac. 
876— Wisconsin  C.  R.  Co.  ▼.  Price  County, 
64  Wis.  587,  26  N.  W.  93— Moon  v.  Salt  Lake 
County,  27  Utah,  445,  76  Pac.  222— Enoch 
V.  Spokane  Falls  ft  N.  R.  Co.  6  Wash.  3U8, 
33  Pac.  966 — Wisconsin  C.  R.  Co.  v.  Price 
County.  64  WU.  591,  26  N.  W.  98. 

122.  The  act  of  Congress  of  1864  grant- 
ing land  to  aid  in  the  construction  of  the 
Northern  Pacific  Railroad  being  a  grant  in 
priBaenti  when  the  route  was  determined  and 
the  land  identified,  the  title  attached  as  of 
the  date  of  the  grant;  the  patent  to  be  is- 
sued under  |  4  was  simply  in  confirmation 
of  the  grant.  St.  Paul  ft  P.  R.  Co.  v.  North- 
ern P.  R.  Co.  139  U.  S.  1,  11  Sup.  Ct.  Rep. 
389,  35:  77 

Cited  In  St.  Paul,  M.  ft  M.  R.  Co.  v.  Oreenalgh, 
139  U.  S.  20.  35  L.  ed.  72,  11  Sup.  Ct.  Rep. 
395 — New  Orleans  P.  R.  Co.  v.  Parker,  143 
U.  S.  58,  36  L.  ed.  70,  12  Sup.  Ct.  Rep. 
364 — United  States  v.  Southern  P.  R.  Co. 
146  U.  S.  593,  36  L.  ed.  1097,  13  Sup.  Ct 
Rep.  162 — Barden  v.  Northern  P.  R.  Co.  154 
U.  S.  315,  38  L.  ed.  997.  14  Sup.  Ct.  Rep. 
1030— Carter  ▼.  Ruddy,  160  U.  S.  496,  41  L. 
ed.  1091,  17  Sup.  Ct.  Rep.  640 — New  York 
Indians  v.  United  States,  170  U.  S.  17,  42 
L.  ed.  933,  18  Sup.  Ct.  Rep.  531 — Northern 
P.  R.  Co.  ▼.  Barden,  46  Fed.  606 — Northern 
P.  R.  Co.  ▼.  St.  Paul,  M.  ft  M.  R.  Co.  47 
Fed,  537 — ^Northern  P.  R.  Co.  ▼.  Walker,  47 
Fed.  683 — St.  Paul,  M.  ft  M.  R.  Co.  ▼.  North- 
em  R.  Co.  1  C.  C.  A.  247,  4  U.  S.  App.  149, 
49  Fed.  307 — Northern  P.  R.  Co.  v.  Amaeker, 

1  C.  C.  A.  349,  7  U.  S.  App.  33,  49  Fed. 
538— Northern  P.  R.  Co.  v.  Wright,  51  Fed. 
70 — Northern  P.  R.  Co.  v.  Amaeker,  53  Fed. 
62 — Wlneman  v.   Gastrell,   8   C.   C.   A.   625, 

2  U.  S.  App.  449,  53  Fed.  701— Northern  P. 
R.  Co.  V.  Wright,  4  C.  C.  A.  195,  7  U.  S. 
App.  502,  54  Fed.  69 — United  States  v.  Ore- 
gon ft  C.  R.  Co.  57  Fed.  894— Northern  P.  R. 
Co.  V.  Maclay,  9  C.  C.  A.  612,  15  U.  S.  App. 
438,  61  Fed.  557 — Northern  P.  R.  Co.  v. 
Musser  Sauntry  Land,  Tx>gglng  ft  Mfg.  Co.  16 
O.  (\  A.  102,  34  U.  8.  App.  66,  68  Fed. 
998 — United  States  ▼.  Northern  P.  R.  Co.  37 

C.  C.  A.  304,  95  Fed.  878— McFadden  ▼. 
Mountain  View  Min.  ft  Mill.  Co.  38  C.  C.  A. 
363,  07  Fed.  679 — (lovln  v.  Chicago.  132  Fed. 
855 — Northern    P.    R.    Co.    v.    Barnes,    2    N. 

D.  355,  51  N.  W.  386 — Qrandin  v.  I^  Bar, 

3  N.  D.  451.  57  N.  W.  241— Kreuger  v. 
Schulti,  6  N.  D.  315,  70  N.  W.  269— Wilson 
V.   Beckwltb,   140  Mo.  385,  41   S.   W.  985— 
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Northern  P.  R.  Co.  v.  Miller,  20  Wash.  33,  54 
Pac.  603 — Northern  P.  B.  Co.  v.  Doh«*rty, 
100  Wis.  47,  75  N.  W.  1070. 

123.  The  act  of  Congress  of  July  1,  1862, 
granting  land  to  the  Union  Pacific  Railroad 
Company,  transfers  a  present  legal  title. 
When  the  lands  are  identified  by  the  loca- 
tion of  the  road,  such  title  attaches  as  of 
the  date  of  the  grant.  Deseret  Salt  Co.  v. 
Tarpey,  142  U.  S.  241,  12  Sup.  Ct.  Rep.  158, 

35:  999 
Diatinguiehed  in  Adams  y.  Reed,  11  Utah,  494, 

40  Pac.  720. 

Cited  In  United  States  v.  Des  Moines,  Nav. 
&.  R.  Co.  142  U.  8.  628,  85  L.  ed.  1103,  12 
Sup.  Ct.  Rep.  308 — Curtner  ▼.  United  States, 
149  U.  S.  675.  37  L.  ed.  894,  13  Sup.  Ct.  Rep. 
985 — Barden  v.  Northern  P.  R.  Co.  154  U. 
S.  315,  88  L.  ed.  007,  14  Sup.  Ct.  Rep.  1030 
— Sioux  City  &  St.  P.  R.  Co.  v.  United  States, 
159  U.  S.  364,  40  L.  ed.  182,  16  Sup.  Ct. 
Rep.    17— Carter  v.   Ruddy,   166   U.    S.   496, 

41  L.  ed.  1091,  17  Sup.  Ct.  Rep.  640— 
New  York  Indians  v.  United  States,  170  U. 
S.  17,  42  L.  ed.  933,  18  Sup.  Ct.  Rep.  531— 
Northern  P.  R.  Co.  v.  Myers,  172  U.  S.  600. 
43  L.  ed.  568.  19  Sup.  Ct.  Rep.  276— United 
States  V.  Oregon  &  C.  R.  Co.  176  U.  8.  43,  44 
L.  ed.  364,  20  Sup.  Ct.  Rep.  261 — ^Toltec 
Ranch  Co.  ▼.  Cook,  191  U.  8.  538,  48  L.  ed. 
293.  24  Sup.  Ct.  Rep.  166 — Knepper  v.  Sands, 
104  U.  S.  481,  48  L.  ed.  1084,  24  Sup.  Ct. 
Rep.  744 — United  States  y.  Montana  Lumber 
&  Mfg.  Co.  196  U.  S.  577,  49  L.  ed.  605,  25 
Sup.  Ct.  Rep.  367 — Northern  P.  R.  Cb.  y. 
Amacker,  53  Fed.  52 — ^Northern  P.  R.  Co. 
y.  Wright.  4  C.  C.  A.  195,  7  U.  8.  App.  502, 
54  Fed.  69 — Southern  P.  R.  Co.  y.  Good- 
rich, 57  Fed.  880 — Manley  y.  Tow,  110  Fed. 
251 — Jatunn  y.  Smith,  95  Cal.  157.  30  Pac. 
200 — Northern  P.  R.  Co.  y.  McGinnls,  4  N. 
D.  502,  61  N.  W.  1032— Sage  y.  Rudnick,  91 
Minn.  329,  98  N.  W.  89 — Horsky  y.  Moran, 
21  Mont.  363,  53  Pac.  1064 — Stanton  y. 
Crane,  25  Ney.  122,  58  Pac.  53. 

123a.  The  words  'Hhat  there  be  and  is 
hereby  granted,"  employed  in  an  act  of  Con- 
gress granting  lands  in  aid  of  railroad  con- 
struction, import  a  grant  in  prcpsenti,  and 
not  one  in  futurOy  or  the  promise  of  a 
grant.  Missouri,  K.  &,  T.  R.  Co.  y.  Kansas 
P.  R.  Co.  97  U.  S.  491,  24:  1095 

Cited   In   Hall  y.   Russell,    101   U.   8.   509,    25 

Li.   ed.   832 — St.   Joseph  &   D.   C.   R.   Co.   y. 

Baldwin,    103    U.    S.    429,    26    L.    ed.   579— 

Wright  y.   Roseherry,   121   U.   8.  500,  30  L. 

ed.  1042.  7  Sup.  Ct.  Rep.  985— St.  Paul  &  P. 

R.  Co.  y.  Northern  P.  R.  Co.  139  U.  8.  6, 

35  L.  ed.  79,  11  Sup.  Ct.  Rep.  389— United 
States  y.  Southern  P.  R.  Co.  146  U.  S.  593, 

36  L.  ed.  1097,  13  Sup.  Ct.  Rep.  152— 
Barden  y.  Northern  P.  R.  Co.  154  U.  S.  336, 
38  L.  ed.  1005,  14  Sup.  Ct.  Rep.  1030 — 
New  York  Indians  y.  United  States,  170  U. 
S.  17,  42  L.  ed.  938,  18  Sup.  Ct.  Rep.  531— 
Northern  Lumber  Co.  y.  O'Brien,  204  U.  S. 
196.  51  L.  ed.  441,  26  Sup.  Ct.  Rep.  630— 
Northern  P.  R.  Co.  v.  St.  Paul.  M.  &  M.  R. 
Co.  26  Fed.  552 — Denny  y.  Dodson,  32  Fed. 
903 — Parker  y.  New  Orleans.  B.  R.  &  V. 
R.  Co.  33  Fed.  697— United  States  v.  Union 
P.  R.  Co.  37  Fed.  553 — United  States  y.  Curt- 
ner, 38  Fed.  9 — Shepard  v.  Northwestern  L. 
Ins.  Co.  40  Fed.  353 — Francoeur  y.  New- 
house,  40  Fed.  620 — ^United  States  y.  Dalles 
Military  Road  Co.  41  Fed.  496 — United  States 
y.  Wallamet  Valley  &  C.  M.  Wagon  Road  Co. 


42  Fed.  357— United  States  y.  Wallamet  Val- 
ley ft  C.  M.  Wagon  Road  Co.  44  Fei.  240  - 
Northern  P.  R.  Co.  y.  Cannon,  46  Fed.  227 
— Wineman  y.  Gastrell,  3  C.  C.  A.  625,  2  U. 
S.  App.  449,  53  Fed.  70G — Northern  P.  R. 
Co.  y.  Wright,  4  C.  C.  A.  195,  7  U.  S.  App. 
502,  54  Fed.  69 — United  States  y.  Willamette 
Valley  &  C.  M.  Wagon  Road  Co.  55  Fed. 
717 — Northern  P.  R.  Co.  v.  Musser  gauntry 
Land,  Logging  &  Mfg.  Co.  16  C.  C.  A.  108, 
34  U.  8.  App.  66,  68  Fed.  998 — McNee  y. 
Donahue,  76  Cal.  503.  18  Pac.  438 — Mc- 
Laughlin y.  Menottl,  89  Cal.  360,  26  Pac. 
880 — Winona  &  St.  P.  R.  Co.  y.  Deuel  Coun- 
ty, 8  Dak.  16,  12  N.  W.  661— Washington 
&  I.  R.  Co.  y.  Northern  P.  R.  Co.  2  Idaho, 
555,  21  Pac.  658 — Simpson  v.  Stoddard  Coun- 
ty, 173  Mo.  444,  73  S.  W.  700— Northern  P. 
R.  Co.  y.  Majors,  5  Mont.  132,  2  Pac.  822 — 
Tarpey  y.  Deseret  Salt  Co.  5  Utah.  499,  17 
Pac.  631 — Okanogan  County  y.  Cheetbam, 
37  Wash.  687,  70  L.R.A.  1029,  80  Pac. 
262. 

123b.  An  amendatory  act  of  Congress  en- 
larging its  grant  of  land  to  a  railroad  com* 
pany  in  aid  of  the  construction  of  the  road 
will  take  effect,  so  far  as  passing  title  to 
the  enlarged  quantity  of  land  is  concerned, 
as  of  the  date  of  the  original  act,  where  the 
amendatory  act  does  not  make  a  new  and 
additional  grant,  but  changes  the  original 
act  by  substituting  words  of  larger  import. 
Missouri,  K.  &  T.  R.  Co.  y.  Kansas  P.  R.  Co. 
97  U.  S.  491,  24:  1095 

Cited  in  Kansas  P.  R.  Co.  y.  Atchison.  T.  &  S. 

F.  R.  Co.   112  U.   S.  417,  28   L.  ed.  796.  6 

Sup.    Ct.    Rep.    208 — Kansas    P.    R.    Co.    y. 

Atchison,    T.    &    S.    P.    R.    Co.    2    McCrary, 

554,  13  Fed.  107. 

124.  The  title  of  a  railroad  company  to 
sections  of  land  granted  it  by  Congress  in 
aid  of  its  construction,  but  to  be  afterward 
located  when  the  line  of  its  road  should  be 
determined   and   the   road   constructed,   at- 
taches upon  location  and  construction  of  the 
road,  and  will  then  relate  back  to  the  date 
of  the  statutory  grant,  so  as  to  cut  off  all 
interyening  claimants  unless  their  rights  are 
specially  reserved.    Missouri,  K.  &  T.  R.  Co. 
V.  Kansas  P.  R.  Co.  97  U.  S.  491,       24:  1095 
Cited  in  Denver  &  R.  G.  R.  Co.  y.  Ailing,  99 
U.  S.  475.  25  L.  ed.  443— St.  Paul  &  S.  City 
R.  Co.  y.  Winona  {k  St.  P.  R.  Co.  112  U.  S. 
726,   28   L.  ed.  874,  5   Sup.   Ct.  Rep.  334 — 
Wisconsin    C.   R.    Co.   v.   Price    County,    133 
U.  S.  510,  33  L.  ed.  694,   10  Sup.   Ct.  Rep. 
341— United  States  y.  Union  P.  R.  Co.   148 
U.  8.  570,  37  L.  ed.  56.S.   13   Sup.  Ct.  Rep. 
724— United    States   v.    Northern    P.    R.    Co. 
152  U.   S.   298.   38  L.  ed.  449,   14   Sup.  Ct. 
Rep.  598 — United  States  y.  Oregon  &  C.  R. 
Co.  176  U.  S.  42,  44  L.  ed.  364,  20  Sup.  Ct. 
Rep.  261 — Hewitt  v.  Schultz.  180  V.  S.  151, 
45  L.  ed.  470,  21  Sup.  Ct.  Rep.  309— Tabor- 
eck  y.   Burlington  &  M.  River  R.  Co.  2  Mc- 
Crary,  410,  13  Fed.  104— Bybee  v.  Oregon  & 
C.    R.    Co.    26    Fed.    588— United    States    y. 
Southern   P.    R.   Co.   39   Fed.    13S— Southern 
P.  R.   Co.   V.  Wiggs.  43  Fed.  338— Northern 
P.    R.    Co.    V.    Barden,    46   Fed.    021— Vnitod 
States  V.  Oregon  &  C.  R.  Co.  57  Fed.  894 — 
United  States  v.  Southern  P.  R.  Co.  62  Fed. 
535 — United  States  y.   Mullan   Fuel   Co.   118 
Fed.  664 — Weeks  v.  Brldgman,  41  Minn.  866. 

43  N.   W.  81. 
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Indemnity  and  lien  lands. 

See  also  supra,  88;  infra,  243. 

125.  No  interest  in  lands  within  the  in- 
demnity limits  of  the  land  grant  to  the 
Northern  Pacific  Railroad  Company,  made 
by  the  act  of  July  2,  1864  (13  Stat,  at  L. 
365,  chap.  217),  was  acquired  by  that  com- 
pany by  virtue  of  a  filing  of  its  list  of  selec- 
tions of  such  lands  to  supply  deficiencies 
within  the  place  limits,  but  such  lands  re- 
mained open  as  before  to  settlement  nr  oc- 
cupation under  the  pre-emption  or  home- 
stead laws  until  the  selections  were  formally 
approved  by  the  Secretary  of  the  Interior. 
Sjoli  T.  Dreschel,  199  U.  S.  564,  26  Sup.  Ct. 
Rep.  154,  50:  311 
Cited   In   United   States  ▼.  Chicago,   M.   ft  St. 

P.   R.  Co.   148   Fed.  891. 

126.  No  interest  in  any  specific  sections 
of  land  within  the  indemnity  limits  of  the 
grant  made  bv  the  act  of  July  25,  1866, 
chap.  242  (14'SUt  at  L.  239),  to  the  Cali- 
fornia &  Oregon  Railroad  Company,  could 
be  acquired  by  that  company  in  advance  of 
their  actual  and  approved  selection  to  sup- 
plv  deficiencies  in  the  place  limits.  Oregon 
ft'C.  R.  Co.  V.  United  States,  189  U.  S. 
103,  23  Sup.  Ct.  Rep.  615,  47:  726 
Cited  in  United  States  v.  Anderson,  194  U.  S. 

309.  48  f^.  ed.  1038,  24  Sup.  Ct.  Rep.  716— 
United  States  v.  Chicago,  M.  ft  St.  P.  R.  Co. 
wry  V.  S.  539,  49  L.  ed.  312.  25  Sup.  Ct. 
Rep.  113 — Sage  v.  Maxwell,  91  Minn.  533, 
90  N.   W.  42. 

127.  The  approval  by  the  Land  Depart- 
ment of  the  selection  by  a  railroad  company 
as  indemnity  lands  of  sections  which,  under 
an  act  of  Congress,  were  subject  only  to  en- 
try under  the  homestead  and  pre-emption 
laws,  did  not  operate  to  vest  the  title  in  the 
eompanv.  Clark  v.  Herrington,  186  U.  S. 
206.  22  Sup.  Ct.  Rep.  872,  46:  1128 

128.  The  grant  to  Kansas  in  aid  of  rail- 
roads, by  the  act  of  Congress  of  March  3, 
1863,  gave  no  title  to  indemnity  lands  in  ad- 
vance of  their  selection;  and  no  lands  could 
be  selected  which  the  United  States  had  sold 
or  reserved  for  any  purpose.  Kansas  P.  R. 
Co.  V.  Atchison,  T.  &  S.  F.  R.  Co.  112  U.  S. 
414,  5  Sup.  Ct.  Rep.  208,  28:  794 
Cited  in  St.  Paal.  ft  S.  C.  B.  Co.  v.  Winona  ft  St. 

P.  R.  Co.  112  U.  8.  781,  28  L.  ed.  876,  5 
Sop.  Ct.  Rep.  334 — Sioux  City  ft  St.  P.  R. 
Co.  V.  Chicago.  M.  ft  St.  P.  B.  Co.  117  U. 
S.  407.  29  L.  ed.  928.  6  Sup.  Ct.  Rep.  790 
—Hastings  ft  D.  R.  Co.  Whitney,  182  U.  S. 
.%«.  33  L.  ed.  367,  10  Sup.  Ct.  Rep.  112— 
Fnited  States  v.  Missouri.  K.  ft  T.  R.  Co.  141 
r.  S.  37.5.  35  h.  ed.  771,  12  Sup.  Ct.  Rep. 
13 — New  Orleans  P.  R.  Co.  v.  Parlcer,  143 
U.  8.  38,  36  L.  ed.  70,  12  Sup.  Ct.  Rep. 
364 — Wisconsin  C.  R.  Co.  v.  Porsythe,  159 
U.  8.  55.  40  L.  ed.  74.  15  Sup.  Ct.  Rep. 
1020— Shiver  v.  United  States.  159  U.  S. 
495.  40  L.  ed.  232,  16  Sup.  Ct.  Rep.  54— 
Hewitt  V.  Schults,  180  U.  S.  152.  45  L.  ed 
470,  21  Sup.  Ct.  Rep.  300 — Southern  P.  R. 
Co.  V.  Bell,  183  U.  S.  680.  46  L.  ed.  386, 
22  Sup.  Ct.  Rep.  232 — Clark  v.  Herington, 
186  U.  8.  209.  46  L.  ed.  1130,  22  Sup.  Ct. 
Rep.  872 — Oregon  ft  C.  R.  Co.  v.  United 
SUtes.  189  U.  8.  113,  47  L.  ed.  731,  23 
Sup.  Ct.  Rep.  615 — Humbird  v.  Avery,  196 
U.  8.  508.  49  L.  ed.  299.  26   Sup.  Ct.  Rep. 


123 — Koehler  v.  Barin,  25  Fed.  165 — United 
States  V.  Central  P.  R.  Co.  26  Fed.  481 — 
Northern  P.  R.  Co.  v.  United  SUtes,  36  Fed. 
285 — Uoited  States  v.  Southern  P.  R.  Co.  39 
Fed.  138— United  States  v.  Oarretson,  42 
Fed.  23 — United  States  v.  Winona  ft  St.  P. 
R.  Co.  15  C.  C.  A.  115,  32  U.  S.  App.  272, 
67  Fed.  967— Northern  P.  R.  Co.  v.  Musser 
Sauntry  Land,  Logging  ft  Mfg.  Co.  16  C.  C. 
A.  102,  84  U.  S.  App.  66,  68  Fed.  998 — 
St.  Paul,  M.  ft  M.  R.  Co.  v.  Sage,  17  C.  C.  A. 
564,  36  U.  S.  App.  340,  71  Fed.  40— United 
States  V.  Oregon  ft  C.  R.  Co.  101  Fed.  318 — 
Southern  P.  R.  Co.  v.  Wood,  124  Cal.  487,. 
57  Pac.  388 — Northern  P.  R.  Co.  v.  Barnes, 
2  N.  D.  365,  51  N.  W.  386— Grandin  v.  La 
Bar.  8  N.  D.  453,  67  N.  W.  241— Hastings 
ft  D.  R.  Co.  V.  Whitney.  34  Minn.  542,  27  N. 
W.  69 — Sage  v.  Maxwell.  91  Minn.  533,  09 
N.  W.  42 — Elling  v.  Thexton.  7  Mont.  339. 
16  Pac.  931 — United  States  ex  rel.  Search 
V.  Choctaw  O.  ft  O.  R.  Co.  3  Okla.  498.  41 
Pac.  729 — Wisconsin  C.  R.  Co.  v.  Price 
County,  64  Wis.  592.  26  N.  W.  93. 

129.  In  the  construction  of  land  ^ant 
acts  in  aid  of  railroads,  "granted  lands"  are 
held  to  be  those  falling  within  the  limits 
specially  designated,  the  title  to  which  at- 
taches when  the  lands  are  located  by  an  ap- 
proved and  accepted  survey  of  the  line  filed 
m  the  I^nd  Department,  as  of  the  date  of 
the  act  of  Congress;  while  "indemnity  lands*^ 
are  those  selected  in  lieu  of  parcels  pre- 
viously disposed  of  or  reserved,  the  title  to 
which  accrues  only  from  their  selection. 
Barney  v.  Winona  &  St.  P.  R.  Co.  117  U.  S. 
228,  6  Sup.  Ct.  Rep.  654,  29:  858 
Cited  In  Wisconsin  C.  R.  Co.  v.  Price  County. 

133  U.  S.  513,  33  L.  ed.  695,  10  Sup.  Ct. 
Rep.  341 — Wisconsin  C.  R.  Co.  v.  Forsythe, 
43  Fed.  888 — Southern  P.  R.  Co.  v.  Wood, 
124  Cal.  488,  57  Pac.  388 — ^Altschul  v.  Clark, 
39  Or.   324,   65   Pac.   991. 

130.  Title  to  ''indemnity  lands"  granted 
by  the  Federal  government  in  aid  of  rail- 
roads accrues,  under  the  statute,  only  from 
the  date  of  their  selection.  Barney  v.  Win- 
ona &  St.  P.  R.  Co.  117  U.  S.  228,  6  Sup. 
Ct.  Rep.  654,  29:  858 
died  In  United  States  v.  Missouri,  K.  &  T.  R. 

Co.  141  U.  S.  375.  35  L.  ed.  771,  12  Sup. 
Ct.  Rep.  13 — New  Orleans  P.  R.  Co.  v.  Par- 
ker, 143  U.  8.  58.  36  I^.  ed.  70,  12  Sup. 
Ct.  Rep.  364 — Clark  v.  Herlngton,  186  U.  S. 
209,  46  L.  ed.  1130,  22  Sup.  Ct.  Rep.  872— 
Humbird  v.  Avery,  195  U.  S.  508,  49  L.  ed. 
299,  25  Sup.  Ct.  Rep.  123— United  States  v. 
Winona  ft  St.  P.  R.  Co.  16  C.  C.  A.  115,  32 
U.  S.  App.  272,  67  Fed.  967— St.  Paul,  M. 
ft  M.  R.  Co.  V.  Sage,  17  C.  C.  A.  564.  36 
U.  S.  App.  340,  71  Fed.  46 — United  Statos 
V.  Oregon  ft  C.  R.  Co.  101  Fed.  318 — Jack- 
son V.  La  Moure  County,  1  N.  D.  239.  46  N. 
W.  449 — Northern  P.  R.  Co.  v.  Barnes,  2 
N.  D.  365,  51  N.  W.  386 — Sage  v.  Maxwell, 
91  Minn.  533,  99  N.  W.  42— Potter  v.  AJax 
Min  Co.  22  Utah.  283,  61  Pac.  999. 

131.  Title  to  indemnity  lands  granted  to 
railroads  by  Congress  in  1864  does  not  vest 
until  the  selection  made  has  been  approved 
bv  the  Secretary  of  the  Interior.  Sioux 
City  ft  St.  P.  R.  Co.  V.  Chicago  M.  &  St. 
P.  R.  Co.  117  U.  S.  406,  6  Sup.  Ct.  Rep. 
790,  29:  928 
Wisconsin  C.  R.  Co.  v.  Price  County,  133  U. 

S.  496,  10  Sup.  Ct.  Rep.  341,  33:  687 
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United  States  t.  Missouri,  K.  &  T.  R.  Co. 

141  U.  S.  358,  12  Sup.  Ct.  Rep.  13, 

35:766 
Humbird  v.  Avery,  195  U.  S.  480,  25  Sup. 

Ct.  Rep.  123,  49:  286 

New  Orleans  P.  R,  Co.  v.  Parker,  143  U.  S. 

42,  12  Sup.  Ct.  Rep.  364,  36:  66 

Cited  in   United   States   ▼.   Missouri   K.  ft  T. 

B.  Co.  141  U.  9.  875.  80  L.  ed.  771,  12  Sup. 
Ct.  Rep.  13 — Sioux  City  ft  I.  F.  Town  Lot 
ft  Land  Co.  y.  Qrlffey,  143  U.  S.  38,  86  L. 
ed.  65,  12  Sup.  Ct.  Rep.  362 — New  Orleans 
P.  R.  Co.  ▼.  Parker,  143  U.  S.  58,  36  L. 
ed.  70,  12  Sup.  Ct.  Rep.  364 — ^Wisconsin  C. 
R.  Co.  ▼.  Forsythe,  159  XT.  S.  66,  40  L.  ed. 
74,  16  Sup.  Ct.  Rep.  1020 — United  States 
T.  Oregon  ft  C.  R.  Co.  176  U.  S.  42,  44  L. 
ed.  364,  20  Sup.  Ct.  Rep.  261 — Clark  v. 
Herington,  186  U.  S.  208,  46  L.  ed.  1130, 
22  Sup.  Ct.  Rep.  872 — Oregon  ft  C.  R.  Co. 
V.  United  States,  189  U.  S.  113,  47  L.  ed. 
731,  23  Sup.  Ct.  Rep.  615 — Humbird  v. 
Avery,  196  U.  S.  508,  49  L.  ed.  299,  25  Sup. 
Ct.  Rep.  123 — Wineman  y.  Gastrell,  3  C.  C. 
A.  630,  2  U.  S.  App.  449,  63  Fed.  706— 
Dayls  y.  Capitol  Phosphate  Co.  6  C.  C.  A. 
280,  13  U.  S.  App.  453.  57  Fed.  120— Unit* 
ed  States  y.  Winona  ft  St.  P.  R.  Co.  15  C.  C. 
A.  115,  32  U.  S.  App.  272,  67  Fed.  967— 
United  States  v.  Winona  ft  St.  P.  R.  Co.  15 

C.  C.  A.  114,  32  U.  S.  App.  272.  67  Fed.  966 
— Northern  P.  R.  Co.  y.  Musser  Sauntry 
Land.  Logging  ft  Mfg.  Co.  16  C.  C.  A.  102, 
34  U.  S.  App.  66,  68  Fed.  998~St.  Paul,  H. 
ft  M.  R.  Co.  y.  Sage,  17  C.  C.  A.  564,  36  U. 
S.  App.  340,  71  Fed.  46 — United  States  y. 
Oregon  ft  C.  R.  Co.  101  Fed.  318 — Oregon 
ft  C.  R.  Co.  y.  United  States,  48  C.  C.  A. 
520,  109  Fed.  515— Manley  y.  Tow,  110  Fed. 
250 — United  States  y.  Chicago,  M.  ft  St.  P. 
R.  Co.  148  Fed.  891 — Holmes  y.  State,  100 
Ala.  294,  14  So.  61 — Roberts  y.  Gebhart,  104 
Cal.  70,  37  Pac.  782 — Southern  P.  R.  Co.  y. 
Wood,  124  Cal.  484,  57  Pac.  388 — Jackson 
y.  La  Moure  County.  1  N.  D.  240,  46  N.  W. 
449 — Wells  y.  Pennington  County,  2  S.  D. 
10,  39  Am.  St.  Rep.  758,  48  N.  W.  305— 
Northern  P.  R.  Co.  y.  Barnes,  2  N.  D.  365, 
51  N.  W.  386 — Orandln  y.  La  Bar,  8  N.  D. 

453,  67  N.  W.  241— Wells  County  v.  Mc- 
Henry,  7  N.  D.  250.  74  N.  W.  241— Wood- 
bury y.  District  of  Columbia,  8  Mackey,  175 
— Sioux  City  ft  St.  P.  R.  Co.  y.  Countryman, 
83  Iowa,  180,  49  N.  W.  72 — Herrlngton  y. 
Clark,  56  Kan.  650,  44  Pac.  624— New  Or- 
leans P.  R.  Co.  y.  Kelly,  52  La.  Ann.  1749, 
28  So.  212 — Musser  y.  McRae,  .44  Minn.  345, 
46  N.  W.  673 — Resser  y.  Carney,  52  Minn. 
402,  54  N.  W.  89 — State  y.  Sage,  75  Minn. 

454,  78  N.  W.  14— United  States  ex  rel. 
Search  y.  Choctaw,  O.  ft  G.  R.  Co.  3  Okla. 
498,  41  Pac.  729 — ^Altschul  y.  Clark,  39  Or. 
324.  65  Pac.  991 — Abney  y.  State,  20  Tex. 
Cly.  App.  105,  47  S.  W.  1043 — Okanogan 
County  y.  Cheetham,  37  Wash.  690,  70  L. 
R.A.  1030,  80  Pac.  262 — Paige  y.  Kolman, 
03  Wis.  437,  67  N.  W.  700— McCord  y.  Hill, 
111  Wis.  513,  84  N.  W.  27. 

c  Sufjioienoy  of  Location  and  Adoption 

of  Line, 

Necessity  of  Location  or  Map,  see  supra, 

89-97. 
Indirect  and  Deyious  Routes,  see  infra,  158- 

160. 
Sufficiency    of    Description    in    Withdrawal 

Order,  see  infra,  241. 
Survey  as  Identifying  Lands,  see  infra,  252, 

258. 


Place  of  Junction  as  Condition  of  Grant, 
see  infra,  264. 

Definite  Location  as  Restoring  Withdrawn 
Lands  to  Public  Domain  for  Pre-emp- 
tion, see  infra,  657,  662,  663. 

132.  The  word  '"designated"  in  the  act  of 
Congress  of  1866  granting  lands  to  a  rail- 
road the  line  of  wnich  "is  designated  by  a 
plat"  means  no  more  nor  less  than  the  words 
"definitely  located."  Southern  P.  R.  Co.  v. 
United  States,  168  U.  S.  1,  18  Sup.  Ct.  Rep. 
18,  42: 355 

133.  The  surveying  and  staking  of  a  line 
by  a  railroad  company  to  which  a  grant  of 
public  land  along  its  right  of  way  has  been 
made  does  not  preclude  it  from  changing 
its  line  without  the  consent  of  the  govern- 
ment at  any  time  before  filing  its  map. 
Sioux  City  i  I.  F.  Town  Lot  &  Land  Co.  v. 
Griffey,  143  U.  S.  32,  12  Sup.  Ct.  Rep.  362, 

36:64 
Cited  in  Northern  P.  R.  Co.  y.  Marray,  31  C. 
C.  A.  185,  59  U.  8.  App.  487,  87  Fed.  66<V— 
United  States  y.  Northern  P.  R.  Co.  87  C 
C.  A.  299,  96  Fed.  873 — Soatbem  P.  R.  Co. 
y.  United  States,  48  C.  C  A.  722,  109  Fed. 
923. 

134.  A  deviation  of  the  road  as  con* 
structed,  from  the  route  laid  down  in  the 
map  of  definite  location,  if  the  lands  in  con- 
troversy are  within  the  limits  fixed  by  the 
railroad  land  grant  act  of  July  23,  1866, 
whether  measured  from  one  line  or  the  other, 
does  not  better  the  condition  of  one  claiming 
a  pre-emption  right.  Van  Wyck  v.  Knuvals, 
106  U.  S.  360,  1  Sup.  Ct.  Rep.  336,    27:  201 

135.  The  general  route  may  be  consid- 
ered as  fixed  when  its  general  course  and 
direction  are  determined  after  an  actual  ex- 
amination of  the  country,  or  from  a  knowl- 
edge of  it,  and  it  is  designated  by  a  line  on 
a  map  showing  the  general  features  of  the 
adjacent  country  and  the  places  throu^^h  or 
by  which  it  will  pass.  Buttz  v.  Northern 
P.  R.  Co.  119  U.  S.  55,  7  Sup.  Ct.  Rep.  100, 

30:  330 
Cited  in  United  States  y.  Southern  P.  R.  Co. 
62  Fed.  535 — Southern  P.  R.  Co.  v.  United 
States,  16  C.  C.  A.  124,  29  U.  S.  App.  669, 
69  Fed.  58 — United  States  y.  Oregon  ft  C. 
R.  Co.  69  Fed.  903 — Northern  P.  R.  Co.  v. 
Dudley,  85  Fed.  84 — Southern  P.  R.  Co.  v. 
Groeck,  31  C.  C.  A.  337,  59  U.  S.  App.  366, 
87  Fed.  973 — ^United  States  y.  Northern  P. 
R.  Co.  37  C.  C.  A.  300,  95  Fed.  874 — Orand- 
in  y.  La  Bar,  3  N.  D.  451.  57  N.  W.  241— 
Northern  P.  R.  Co.  y.  Miller,  20  Wash.  84, 
54  Pac.  603. 

Terminus. 

136.  The  right  of  the  Northern  Pacific 
Railway  Company  to  select  its  eastern  ter- 
minus at  a  point  on  Lake  Superior  in  the 
state  of  Minnesota  or  Wisconsin,  which  it 
actually  exercised  by  the  selection  of  Ash- 
land, in  Wisconsin,  under  the  act  of  Con- 
gress of  July  2,  1864,  was  not  intentionally 
or  by  operation  of  law  ended  or  determined 
by  the  company's  compliance  with  the  con- 
ditions sought  to  be  imposed  by  the  legisla- 
tion of  Minnesota  and  Wisconsin  respecting 
branch-line  connections,  which  the  Ie<»isla- 
tures  deemed  desirable  for  local  advantage, 
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and  which  were  impoBed  as  conditions  of  the 
consent  of  those  states  to  the  construction 
of  the  road.  Doherty  v.  Northern  i:'.  K. 
Co.  177  U.  S.  421,  20  Sup.  Ct.  Rep.  677, 

44:830 

137.  The  eastern  terminus  of  the  Northern 
Pacific  Railroad,  which  was  constructed  un- 
der the  powers  conferred  upon  that  railroad 
company  by  the  act  of  July  2,  1864  (13 
SUt.  at  L.  365,  chap.  217),  was  at  Ashland, 
in  Wisconsin.  Doherty  v.  Northern  P.  R. 
Co.  177  U.  S.  421,  20  Sup.  Ct.  Rep.  677, 

44:830 
United  States  v.  Northern  P.  R.  Co.  177  U. 

S.  435,  20  Sup.  Ct  Rep.  706,  44:  836 

Cited  Id  Hamblrd  v.  Avery,  106  U.  8.  488,  49 

L.  ed.  293,  25  Sup.  Ct  Rep.   123 — Humbird 

▼.    Avery.    10   Fed.  467. 

Filinff  of  map. 

Conclusiveness  of  Judgment  as  to,  see 

Judgment,  636,  637. 
See  also  infra,  184. 

138.  The  filing  of  maps  in  sections  of  the 
line  of  the  Atlantic  &  Pacific  Railroad  Com- 
pany is  a  compliance  with  the  statute  re- 

Suiring  a  map  of  its  definite  location  to  be 
led.  So,  the  filing  of  a  map  of  definite  lo- 
cation for  a  greater  distance  than  the  limit 
of  the  grant  is  good  as  a  map  of  definite 
location  to  such  limit.  United  States  ▼. 
Southern  P.  R.  Co.  146  U.  S.  570,  13  Sup. 
Ct.  Rep.  152.  36:  1091 

Cited  In  Missouri,  K.  k  T.  R.  Co.  v.  Cook,  163 
r.  S.  496,  41  L.  ed.  241,  16  Sup.  Ct.  Rep. 
1093 — Southern  P.  R.  Co.  v.  United  States, 
168  r.  S.  1,  42  L.  ed.  355,  18  Sup.  Ct.  Rep. 
18 — ^Tnlted  States  v.  Oregon  k  C.  R.  Co. 
176  U.  S.  43,  44  L.  ed.  364,  20  Sup.  Ct. 
Rep.  261 — Southern  P.  R.  Co.  v.  United 
States,  183  U.  8.  521,  46  L.  ed.  309.  22 
Sup.  Ct.  Rep.  154 — United  States  v.  Southern 
P.  R.  Co.  62  Fed.  534 — United  States  v. 
Southern  P.  R.  Co.  94  Fed.  431 — Southern  P. 
R.  Co.  V.  Groeck,  68  Fed.  616 — Southern  P. 
R.  Co.  V.  United  States,  16  C.  C.  A.  115,  29 
U.  8.  App.  669,  69  Fed.  49 — Southern  P. 
R.  Co.  V.  Oroeck.  31  C.  C.  A.  338,  69  U.  S. 
App.  366.  87  Fed.  974— Northern  P.  R.  Co. 
T.  McCormick,  36  C.  C.  A.  572,  94  Fed.  943 
— United  States  v.  Southern  P.  R.  Co.  38  C. 
C.  A.  625.  98  Fed.  .32 — Southern  P.  R.  Co.  v. 
Wood.  124  Cal.  489,  57  Pac.  388 — San  Jose 
Land  k  Water  Co.  v.  San  Jose  Ranch  Co. 
129  Cal.  678,  62  Pac.  269— Northern  P.  R. 
Co.  V.  Miller.  20  Wash.  34,  54  Pac.  603— 
Northern  P.  R.  Co.  v.  Nelson,  22  Wash.  530, 
61   Pac.   703. 

139.  Filing  a  map  with  the  Secretary  of 
the  Interior  "definitely  fixed"  the  route  of 
the  St.  Joseph  &  Denver  Railroad  Company, 
within  the  meaning  of  the  act  granting  to  it 
the  alternate  odd  sections  of  land  when  the 
route  was  thus  fixed.  No  rights  could  he 
initiated  subsequently  which  could  affect 
that  title.  A  subsequent  entry  without  no- 
tice, and  a  patent  thereupon  issued,  created 
no  interest  against  the  company.  Walden 
V.  Knevals,  114  U.  S.  373,  5  Sup.  Ct.  Rep. 
898.  29:  167 
Cited  In  St.  Paol,  M.  ft  M.  R.  Co.  v.  Sage.  17 

C.  C.  A.  567,  36  U.  8.  App.  340,  71  Fed. 
49 — Wisconsin  C.  R.  Co.  v.  Price  County,  64 
WU.    591.   26    N.    W.    93. 


140.  The  line  of  definite  location  of  a  rail- 
road, which  determines  the  right  of  rail- 
road companies  to  land,  under  land-grant 
acts  of  Congress,  is  definitely  fixed,  within 
the  meaning  of  those  acts,  by  filing  the  map 
of  its  location  with  the  Commissioner  of  the 
General  Land  Office  at  Washington.  Kan- 
sas P.  R.  Co.  V.  Dunmeyer,  113  U.  S.  629,  5 
Sup.  Ct.  Rep.  566,  28:  1122 
died  in  Walden  v.  Knevals,  114  V.  S.  376,  29 

L.  ed.  168,  5  Sup.  Ct.  Rep.  898 — Sioux  City 
&  I.  F.  Town  Lot  ft  Land  Co.  v.  Griffey,  143 
U.  8.  38,  36  L.  ed.  65,  12  Sup.  Ct.  Rep. 
862 — Northern  P.  R.  Co.  v.  De  Lacey,  174 
U.  S.  626,  48  L.  ed.  1112,  19  Sup.  Ct.  Rep. 
791 — United  States  v.  Oregon  ft  C.  R.  Co.  176 
U.  S.  42,  44  L.  ed.  364,  20  Sup.  Ct.  Rep.  261 
— Jamestown  ft  N.  R.  Co.  v.  Jones,  177  U. 
8.  132,  44  L.  ed.  701.  20  Sup.  Ct.  Rep.  568— 
Tarpey  v.  Madsen,  178  U.  S.  223.  44  L.  ed. 
1046,  20  Sup.  Ct.  Rep.  849 — United  States 
V.  McLaughlin.  24  Fed.  827 — Northern  P. 
R.  Co.  V.  St.  Paul,  M.  ft  M.  R.  Co.  26  Fed. 
562 — United  States  v.  McLaughlin,  30  Fed. 
155— Northern  P.  R.  Co.  v.  Sanders,  46  Fed. 
248 — Northern  P.  R.  Co.  v.  Wright,  51  Fed. 
69 — Wlneman  v.  Oastrell,  8  C.  C.  A.  630,  2 
U.  8.  App.  449,  53  Fed.  706 — Smith  v.  North- 
cm  P.  R.  Co.  7  C.  C.  A.  406,  19  U.  S.  App. 
131,  58  Fed.  615 — United  States  v.  Winona 
ft  St.  P.  R.  Co.  15  C.  C.  A.  115,  32  U.  S. 
App.  272,  67  Fed.  966 — Southern  P.  R.  Co. 
V.  United  States,  16  C.  C.  A.  121,  29  U.  S. 
App.  669.  69  Fed.  55— St.  Paul,  M.  ft  M.  R. 
Co.  V.  Sage,  17  C.  C.  A.  564,  36  U.  8.  App. 
340,  71  Fed.  46 — De  Lacey  v.  Northern  P.  U 
Co.  19  C.  C.  A.  162.  44  U.  S.  App.  257,  72 
Fed.  732— McLaughlin  v.  Menottl.  105  Cal. 
575,  88  Pac.  973— Northern  P.  R.  Co.  v. 
Barnes.  2  N.  D.  356,  51  N.  W.  386— Sioux 
City  ft  I.  F.  Town  Lot  ft  Land  Co.  v.  Griffey, 
72  Iowa,  507,  34  N.  W.  804 — Western  Land 
Co.  V.  Hamblin,  79  Iowa,  546,  44  N.  W.  807 
— Burnhaja  v.  Starkey,  41  Kan.  614,  21 
Pac.  624— Missouri,  K.  ft  T.  R.  Co.  v.  Cook. 
47  Kan.  222,  27  Pac.  847— St.  Paul  ft  S.  C. 
R.  Co.  V.  Ward,  47  Minn.  44,  49  N.  W.  401 -- 
United  States  ex  rel.  Search  v.  Choctaw. 
O.  ft  G.  R.  Co.  3  Okla.  489,  41  Pac.  720. 

141.  The  line  of  definite  location  of  a  rail- 
road, which  determines  the  right  of  a  rail- 
way company  to  land  under  the  act  of  Con- 
gress of  July  23,  1866,  is  definitely  fixed 
within  the  meaning  of  that  act,  so  as  to 
cut  oflf  the  right  of  pre-emption  by  subse- 
quent settlers  on  the  land,  when  the  com- 
pany files  with  the  Secretary  of  the  Interior 
a  map  of  its  lines  approved  by  its  direct- 
ors, designating  the  route  of  the  proposed 
road.  Van  Wyck  v.  Knevals,  106  U.  S. 
360,  1  Sup.  Ct.  Rep.  336,  27:  201 
Dittinguished  in  Savannah  ft  F.  W.  R.  Co.  v. 

Davis,  25  Fla.  920,  7  So.  29 — Jamestown  ft 
N.  R.  Co.  ▼.  Jones,  177  U.  S.  132,  44  L.  ed. 
701,  20  Sup.  Ct.  Rep.  568— St.  Paul  ft  N.  P. 
R.  Co.  v.  St  Paul,  M.  ft  M.  R.  Co.  67  Fed. 
273. 

Cited  in  Kansas  P.  R.  Co.  v.  Dunmeyer,  113  U. 
S.  635,  28  L.  ed.  1124.  6  Sup.  Ct.  Rep.  566 — 
Walden  v.  Knevals,  114  U.  S.  373.  29  L.  ed. 
167,  5  Sup.  Ct.  Rep.  898 — Hamblin  v.  West- 
em  Land  Co.  147  U.  S.  535,  37  L.  ed.  271,  13 
Sup.  Ct.  Rep.  353 — Missouri,  K.  ft  T.  R.  Co. 
V.  Cook.  163  U.  8.  496,  41  L.  ed.  241,  16 
Sup.  Ct.  Rep.  1093 — McKeoin  v.  Northern  P. 
R.  Co.  45  Fed.  466 — Smith  v.  Northern  P.  R. 
Co.  7  C.  C.  A.  407,  19  U.  S.  App.  131.  58  Fed. 
516 — Southern  P.  R.  Co.  v.  United  States,  16 
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C.  C.  A.  121,  29  U.  S.  App.  669.  69  Fed.  65— 
St.  Paul.  M.  &  M.  R.  Co.  v.  Sage,  17  C.  C.  A. 
568,  36  U.  S.  App.  340,  71  Fed.  50 — Southern 
P.  R.  Co.  V.  United  States,  48  C.  C.  A.  722, 
100  Fed.  923 — East  Alabama  R.  Co.  t.  Ten- 
nessee &  C.  Rivers  R.  Co.  78  Ala.  283 — ^West- 
em  Land  Co.  v.  Hamblln,  79  Iowa,  545,  44 
N.  W.  807 — Bumham  v.  Starkey,  41  Kan. 
615.  21  Pac.  624— Missouri,  K.  &  T.  R.  Co. 
V.  Cook,  47  Kan.  222,  27  Pac.  847— Janes  ▼. 
Wilkinson,  2  Kan.  App.  365,  42  Pac.  735 — 
St.  Paul  &  S.  C.  R.  Co.  ▼.  Ward,  47  Minn.  44, 
49  N.  W.  401. 

142.  A  line  of  definite  location  of  a  rail- 
road, which  determines  the  right  of  rail- 
road companies  to  land  under  land-grant 
acts  of  Congress,  is  definitely  fixed  with- 
in the  meaning  of  those  acts,  by  filing  the 
map  of  its  location  with  the  Secretary  of 
the  Interior.  Walden  v.  Knevals,  114  U.  S. 
373,  5  Sup.  Ct.  Rep.  898,  29:  167 
Cited  in  Sioux  City  &  I.  F.  Town  Lot  &  Land 

Co.  V.  Griffey,  143  U.  S.  38,  36  L.  ed.  65,  12 
Sup.  Ct.  Rep.  362 — ^Hamblln  y.  Western 
Land  Co.  147  U.  S.  535,  37  L.  ed.  271,  13 
Sup.  Ct.  Rep.  353 — Missouri,  K.  &  T.  R.  Co. 
V.  Cook,  163  U.  S.  497.  41  L.  ed.  241.  16  Sup. 
St.  Rep.  1093 — United  States  ▼.  McLaughlin, 
30  Fed.  155 — Wlneman  y.  Gastrell,  3  C.  C. 
A.  630,  2  U.  S.  App.  449,  53  Fed.  706— West- 
em  Land  Co.  y.  Hamblin,  79  Iowa,  545,  44 
N.  W.  807 — St.  Paul  &  S.  C.  R.  Co.  y.  Ward, 
47  Minn.  44,  49  N.  W.  401— Wisconsin  C.  R. 
Co.  y.  Price  County,  64  Wis.  591,  26  N.  W. 
93. 

143.  No  further  act  beyond  filing  a  map 
of  its  route  is  required  of  a  railroad  com- 
pany to  establish  its  location,  and  thereby 
ivcquire  complete  title  to  land  granted  by 
Congress,  operating  in  prcpsenti,  except  for 
the  single  condition  that  the  railway  shall 
file  the  specified  map  of  its  route.  Van 
Wvck  V.  Knevals,  106  U.  S.  360,  1  Sup.  Ct. 
Rep.  336.  27:  201 
Cited  in  Wlneman  y.  Gastrell.  3  C.  C.  A.  625, 

2  U.  S.  App.  449,  53  Fed.  702 — Wineman  y. 
Gastrell,  4  C.  C.  A.  507,  2  U.  S,  App.  581,  54 
Fed.   820. 

144.  Location  of  land  by  the  Hannibal 
&  St.  Joseph  Railroad  Company  is  not  com- 
plete under  the  Missouri  act  of  September 
20,  1852,  granting  land  in  aid  of  the  con- 
struction of  the  road,  until  a  map  thereof 
is  recorded  in  the  office  for  recording  deeds. 
Baker  v.  Gee,  1  Wall.  333,  17:  563 
Distinguiahed  in  Wunderlich  y.   Spradling,  121 

Mo.  378,   25   S.  W.  lOG.*?. 

Cited  in  Weeks  y.  Bridgman,  41  Minn.  356,  43 
N.  W.  81. 

145.  The  filing  of  a  map  of  the  general 
route  of  the  Northern  Pacific  Railroad  did 
not,  prior  to  the  filing  of  the  map  of  defi- 
nite location,  constitute  such  a  disposal  of 
lands  within  the  exterior  lines  of  that  route 
as  to  preclude  a  subsequent  grant  of  the 
lands  to  another  company.  United  States  v. 
Oregon  &  C.  R.  Co.  176  U.  S.  28,  20  Sup. 
Ct.   Rep.   261,  44:  358 

146.  The  filing  of  a  map  of  general 
route,  and  the  issuing  of  a  withdrawal  or- 
der, do  not  prevent  the  United  States  by 
legislation  at  any  time  prior  to  the  definite 
location  of  a  railroad  from  selling,  reserv- 


ing, or  otherwise  disposing  of  any  of  the 
lands  which  but  for  such  legislation  would 
have  become,  in  virtue  of  such  location,  the 
property  of  the  railroad  company,— especial- 
ly when  the  railroad  grant  was  made  sub- 
ject to  the  reserved  power  of  Congress  to 
add  to,  alter,  or  amend  the  act  containing 
it.  Menotti  v.  Dillon,  167  U.  S.  703,  17  Sup. 
Ct.  Rep.  945,  42:  333 

Cited  in  United  States  y.  Oregon  ft  C.  R.  Co. 
176  U.  S.  46.  44  L.  ed.  366,  20  Sup.  Ct.  Rep. 
261 — Northern  P.  R.  Co.  y.  McCormlck,  36  C. 
C.  A.  573,  94  Fed.  045 — George  v.  Riddle,  94 
Fed.  693 — Northern  P.  R.  Co.  v.  Soder- 
berg,  43  C.  C.  A.  625,  104  Fed.  429— North- 
ern P.  R.  Co.  y.  Nelson,  22  Wash.  532,  61 
Pac.  703. 

147.  A  definite  location  of  the  right  of 
way  of  a  railroad,  which  will  entitle  it  to 
the  benefits  of  the  act  of  Congress  of  March 
3,  1875,  granting  lands  to  railroads,  is  made 
by  the  actual  construction  of  the  road,  al- 
though a  profile  map  of  the  road  has  not 
been  filed.  Jamestown  &  N.  R.  Co.  v.  Jones^ 
177  U.  S.  125,  20  Sup.  Ct.  Rep.  568, 

44:  698 

Cited  in  Choate  y.  Southern  R.  Co.   143   Ala. 

320,  39  So.  218 — Oregon  Short  Line  R.  Co.  y. 

Quigley,  10  Idaho,  783,  80  Pac.  401 — ^Million 

y.  Welts,  29  Wash.  106,  69  Pac.  633. 

148.  The  filing  of  a  map  of  the  line  sur- 
veyed for  a  railroad  definitely  fixed  its  lo- 
cation under  the  land  grant  of  July  26, 
1866,  for  railroads  in  Kansas,  so  that  the 
rights  of  a  settler  thereafter  acquired  were 
not  subject  to  any  risk  on  account  of  a 
subsequent  change  of  the  location  of  the 
road.  Missouri,  K.  &  T.  R.  Co.  v.  Cook,  163 
U.  S.  491,  16  Sup.  Ct.  Rep.  1093,  41 :  239 
Cited  in  Standard  Oil  Co.  y.  Cook,  63  Kan.  866, 

66  Pac.   1000. 

149.  Neglect  of  the  Secretary  of  the  In- 
terior, upon  the  filing  of  a  map  of  its  route 
by  a  railway,  to  withdraw  from  settlement 
the  lands  granted  to  it  by  Congress  when 
its  route  should  be  "definitely  fixed,"  does 
not  impair  the  rights  of  the  railroad  in 
such  lands.  Van  Wyck  v.  Knevals,  106  U. 
S.  360,  1  Sup.  Ct.  Rep.  336,  27:  201 
Cited  in  United  States  y.  Northern  P.  R.  Co. 

41  Fed.  847. 

d.  Quantity  Oiven  and  Lands  Included 

in  Orant. 

Grants  to  Take  EfTect  as  Road  should  be 
Completed,  see  supra,  98-102. 

When  Additional  Grant  Allowed  by  Amend- 
ments Passes  to  Grantee,  see  supra, 
123b. 

Right  to  Indemnity  Lands,  see  infra,  I. 
c.  2,  /. 

Right  to  take  Even  Numbered  Sections 
within  Place  Limit  of  Grant  as  In- 
demnity Land  under  Different  Grant, 
see  infra,  250. 

Rule  Giving  Moieties  in  Case  of  Overlapping 
Grants,  see  infra,  313-319. 

Cancelation  of  Grant  for  Improper  Lands  as 
Affected  by  Possibility  of  Identifying 
Them,  see  infra,  1142.  "^ 

150.  The  land  grant  to  the  Burlington  & 
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Missonri  Railroad  Company  by  the  act  of 
July  2.  1864,  does  not  require  the  land  to 
be  contiguous  to  the  road.  There  is  no  limi- 
tation of  distance  from  the  road  within 
which  the  location  is  to  be  made,  and  the 
court  can  make  none.  United  States  v.  Bur- 
lington &  M.  River  R.  Co.  98  U.  S.  334, 

25:  198 
ZAmtted  in  Hewitt  r.   Schaltz,  180  U.   S.  165, 
45  L.  ed.  475,  21   Sup.  Ct.  Rep.  309. 

151.  If  the  land  opposite  to  any  section 
of  the  road  constructed  by  the  Burlington 
&  Missouri  River  Railroad  Company  under 
the  grant  made  by  act  of  Congress  of  July  2, 
1864,  has  been  taken  up  by  and  patented  to 
others,  the  grant  to  the  company  can  be 
satisfied  by  land  situated  elsewhere  along 
the  general  line  of  the  road.  United  States 
V.  Burlington  &  M.  River  R.  Co.  98  U.  S. 
334,  25:  198 
Cited  In  Kansas  City,  L.  &  S.  K.  R.  Co.  v.  Atty. 

Gen.  (Kansas  City,  L.  ft  S.  K.  R.  Co.  ▼.  Brew- 
ster) 118  U.  S.  695.  30  L.  ed.  284,  7  Sup.  Ct. 
Rep.  66 — Barney  ▼.  Winona  ft  St.  P.  R.  Co.  2 
McCrary.  422,  6  Fed.  802 — Northern  P.  R. 
Co.  T.  Barnes,  2  N.  D.  357,  61  N.  W.  386 — 
GrandiD  ▼.  La  Bar,  3  N.  D.  459,  57  N.  W. 
241. 

152.  The  grants  of  lands  by  Congress  to 
the  states,  in  aid  of  railroads,  left  it  to  be 
determined  by  the  location  of  the  roads  what 
precise  lands  were  granted.  This  uncer- 
tainty in  the  grant  was  made  certain  by  the 
location  of  the  road.  Hannibal  A  St.  J.  R. 
Co.  V.  Smith,  9  Wall.  95,  19:  599 
Cited  in  Leavenworth.  L.  ft  G.  R.  Co.  v.  United 

States.  92  U.  S.  741,  23  L.  ed.  037— Martin 
T.  Marks.  97  U.  S.  347,  24  L.  ed.  940— 
Denver  ft  R.  G.  R.  Co.  v.  AIIIdk,  99  U.  S. 
475,  25  L.  ed.  443— Rice  ▼.  Sioux  City  ft  St. 
P.  R.  Co.  110  U.  S.  697,  28  L.  ed.  289,  4 
Sap.  Ct.  Rep.  177— Tabbs  v.  Wilhoit,  138  U. 
S.  137.  34  L.  ed.  888,  11  Sup.  Ct.  Rep.  279— 
Michigan  Land  ft  Lumber  Co.  v.  Rust,  168 
U.  S.  591,  42  L.  ed.  592.  18  Sup.  Ct.  Rep.  208 
— ^New  York  Indians  v.  United  SUtes.  170 
U.  8.  17.  42  L.  ed.  933.  18  Sap.  Ct.  Rep.  531 
— Sanger  v.  Sargent,  8  Sawy.  94,  Fed.  Cas. 
No.  12,319 — ^Taboreck  v.  Burlington  ft  M.  R. 
Co.  2  McCrary,  410,  13  Fed.  104 — Southern 
P.  R.  Co.  V.  Doll,  10  Sawy.  512,  22  Fed.  493 
— Bybee  v.  Oregon  ft  C.  R.  Co.  26  Fed.  588 — 
Son  them  P.  R.  Co.  v.  Orton,  6  Sawy.  198.  82 
Fed.  479 — Wineman  v.  Gastrell,  3  C.  C.  A. 
«25.  2  U.  S.  App.  449,  53  Fed.  700— North- 
em  P.  R.  Co.  V.  Wright,  4  C.  C.  A.  195,  7 
T7.  S.  App.  502,  54  Fed.  69— Michigan  Land 
ib  Lumber  Co  v.  Rust,  15  C.  C.  A.  341,  31 
r.  8.  App.  731.  68  Fed.  162 — Fredericks  v. 
Zomwalt.  134  Cal.  46,  66  Pac.  38 — Tyler  v. 
Can  County,  1  N.  D.  385,  48  N.  W.  232— 
Bristol  V.  Carroll  County,  95  111.  90 — Chica- 
go. R.  I.  ft  P.  B.  Co.  V.  Brown,  40  Iowa,  334 
. — ^Page  County  v.  Burlington  ft  M.  R.  Co. 
40  Iowa.  521 — Grant  v.  Iowa  Railroad  Laud 
Co.  54  Iowa,  677.  7  N.  W.  113— Snell  v. 
Dnbuqne  ft  S.  C.  R.  Co.  78  Iowa,  90,  42  N. 
W.  588 — ^Toung  v.  Charnquist,  114  Iowa,  119, 
86  N.  W.  205 — Mower  v.  Kemp,  42  La.  Ann. 
1018,  8  So.  830 — Grant  v.  Smith.  26  Mich. 
204 — Sherman  v.  A.  P.  Cook  Co.  98  Mich.  64, 
W  N.  W.  23 — ^Prlor  v.  Lambeth.  78  Mo.  542 
— Northern  P.  B.  Co.  v.  Majors,  5  Mont.  131, 


2  Pac.  322— State  v.  Central  P.  R.  Co.  20 
Nev.  380,  22  Pac.  237 — Baston  ft  A.  R.  Co. 
V.  Central  R.  Co.  52  N.  J.  L.  274.  19  Atl.  722 
-Miller  V.  Tobln,  16  Or.  542,  16  Pac.  161. 

153.  Giving  eflfect  to  the  rule  of  statutory 
interpretation,  that  statutes  should  receive 
a  sensible  construction  to  effectuate  the 
legislative  intention  and  avoid  an  unjust  or 
absurd  conclusion,  it  cannot  be  supposed 
that  Congress  intended  that  a  railroad  com- 
pany under  a  railroad  grant  should  have  the 
benefit  of  more  lands  than  it  earned.  Sioux 
City  ft  St.  P.  R.  Co.  V.  United  States,  159  U. 
S.  349,  16  Sup.  Ct.  Rep.  17,  40:  177 
Cited  in  United  States  v.  Oregon  ft  C.  R.  Co. 

164  U.  S.  539.  41  L.  ed.  545.  17  Sup.  Ct. 
Rep.  165 — Linkswller  v.  Schneider,  95  Fed. 
204. 

154.  If  a  railroad  company  has  received 
as  much  land  in  quantity,  under  a  railroad 
grant,  as  should  have  been  awarded  to  it,  a 
court  of  equity  will  not  recognize  its  claim 
to  more,  in  whatever  shape  the  claim  is  pre- 
sented. Sioux  City  ft  St.  P.  K.  Co.  v.  United 
States,  159  U.  S.  349,  16  Sup.  Ct.  Rep.  17, 

40:  177 
Cited  In  Linkswller  t.  Schneider,  95  Fed.  200. 

155.  In  grants  of  public  land  made  by 
Congress  to  aid  in  building  railroads,  the 
quantity  is  measured  by  the  length  of  the 
road  constructed  or  required  to  be  con- 
structed. Cedar  Rapids  ft  M.  River  R.  Co.  v. 
Herring,  110  U.  S.  27,  3  Sup.  Ct.  Rep.  485, 

28:56 

156.  Congress,  in  making  donation  grants 
to  the  Pacific  railroads,  cannot  be  supposed 
to  have  exercised  its  liberality  at  the  ex- 
pense of  pre-existing  rights  of  miners  or 
agriculturists,  which,  although  imperfect, 
were  still  meritorious  and  had  just  claims 
to  legislative  protection.  Broder  v.  Natoma 
Water  &  Min.  Co.  101  U.  S.  274,  25:  790 
Di9tingui9hed  in  Platte  Water  Co.  v.  Northern 

Colorado  Ivrig.  Co.  12  Colo.  530,  21  Pac.  711 
— Jacob  V.  Lorenz,  98  Cal.  336,  33  Pac.  110 
— Senior  v.  Anderson,  130  Cal.  206,  62  Pac. 
563. 

Cited  in  Glacier  Mountain  Silver  Min.  Co.  v. 
Willis,  127  U.  S.  482,  32  I^  ed.  175,  8  Sup. 
Ct.  Rep.  1214 — Mohl  v.  Lamar  Canal  Co. 
128  Fed.  779— Sturr  v.  Beck,  133  U.  S.  550, 
33  L.  ed.  765,  10  Sup.  Ct.  Rep.  350 — Ho);e 
V.  Eaton.  135  Fed.  414 — Northern  P.  R.  Co. 
V.  Sanders,  166  U.  S.  634,  41  L.  ed.  1144, 
17  Sup.  Ct.  Rep.  671 — Del  Monte  Min.  & 
Mill.  Co.  V.  Last  Chance  Min.  &  Mill.  Co. 
171  U.  S.  62,  43  L.  ed.  76,  18  Sup.  Ct.  Rep. 
895 — United  States  v.  Krall,  174  U.  S.  38S, 
43  L.  ed.  1018,  19  Sup.  Ct.  Rep.  712— Unil- 
ed  States  v.  Rio  Grande  Dam  ft  Irrig.  Co. 
174  U.  8.  704,  43  L.  ed.  1142,  19  Sup.  Ct. 
Rep.  770 — Hewitt  v.  Story,  30  L.R.A.  270. 
12  C.  C.  A.  255.  29  U.  S.  App.  155,  64  Fed. 
515— Krall  v.  United  States,  24  C.  C.  A. 
544,  48  U.  S.  App.  351,  79  Fed.  242— Union 
Mill  ft  Min.  Co.  V.  Dangberg.  81  Fed.  96- 
Osffood  V.  El  Dorado  Water  ft  D.  G.  Min. 
Co.  56  Cal.  578 — Lux  v.  Haggin,  69  Cnl. 
448.  10  Pac.  674 — De  Necochea  v.  Curtis, 
80  Cal.  406,  20  Pac.  563— Wells  v.  Mantes. 
99  Cal.  685,  34  Pac.  324— Natoma  Water  ft 
Min.  Co.  V.  Hancock,  101  Cal.  66,  31  Pao. 
112 — Tuolumne  Consol.  Min.  Co.  v.  Mjilor, 
134  Cal.  586,  66  Pac.  863 — Mt.  Carmol 
Fruit  Co.  V.  Wehster,  140  Cal.  187,  73  Pac 
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826 — Beaver  Brook  Reservoir  ft  Canal  Co. 
V.  St.  Vraln  Reservoir  k  Fish  Co.  6  Colo. 
App.  139,  40  Pac.  1066 — Coffin  v.  Left  Hand 
Ditch  Co.  6  Colo.  447 — Denver  v.  Mullen,  7 
Colo.    363,    3   Pac.   693 — Tynon   v.    Despain. 

22  Colo.  247,  43  Pac.  1039 — Jarvls  v.  State 
Bank,  22  Colo.  313,  56  Am.  St.  Rep.  120, 
45  Pac.  605 — Farmers*  High  Line  Canal  & 
Reservoir  Co.  v.  Moon,  22  Colo.  663,  45 
Pac.   437 — Drake  v.   Barhart,  2  Idaho,  758, 

23  Pac.  641 — Crawford  Co.  v.  Hathaway 
(Crawford  Co.  v.  Hall)  67  Neb.  359,  60  L. 
R.A.  904,  93  N.  W.  781— Meng  v.  Coffee,  67 
Neb.  518,  60  L.R.A.  916,  93  N.  W.  713— 
Albuquerque  Land  k  Irrlg.  Co.  v.  Gutierrez. 
10  N.  M.  237,  61  Pac.  857 — Jones  v.  Adams, 
19  Nev.  88,  3  Am.  St.  Rep.  788,  6  Pac. 
442— Reno  Smelting,  Mill,  ft  Reductlou 
Works  V.  Stevenson,  20  Nev.  275,  4  L.R.A. 
62,  19  Am.  St.  Rep.  364,  21  Pac.  817— 
Concord  Mfg.  Co.  v.  Robertson,  66  N.  H.  6, 
18  L.R.A.  688,  25  Atl.  718— Carson  v.  Cent- 
ner, 33  Or.  517,  43  L.R.A.  132.  52  Pac.  506 
— Garland  v.  Bear  Lake  ft  R.  Waterworks 
ft  Irrlg.  Co.  9  Utah,  361.  34  Pac.  368— Farm 
Invest.  Co.  v.  Carpenter,  9  Wyo.  187,  50  L. 
R.A.  756,  87  Am.  St.  Rep.  918,  61  Pac.  258 
— WUley  V.  Decker.  11  Wyo.  621,  100  Am. 
St.  Rep.  939,  73  Pac.  210 — Isaacs  v.  Barber, 
10  Wash.  131.  80  L.R.A.  676.  45  Am.  St. 
Rep.  772,  38  Pac.  871. 

157.  The  intent  of  Congress  in  railroad 
land  grants  is  that  such  grants  shall  ope- 
rate at  a  fixed  time  and  shall  take  only  such 
lands  as  at  that  time  are  public  lands  and 
therefore  grantable  by  Congress,  and  is  not 
a  floating  authority  to  appropriate  all  tracts 
within  the  specified  limits  which  at  any  sub- 
sequent time  may  become  public  land.  Unit^ 
ed  fcitates  v.  Southern  P.  R.  Co.  146  U.  8. 
570,  13  Sup.  Ct.  Rep.  152,  36:  1091 

Cited  In  Wisconsin  C  R.  Co.  v.  Forsythe,  151) 
U.  S.  55,  40  L.  ed.  74,  15  Sup.  Ct.  Rep. 
1020 — Menotti  v.  Dillon,  167  U.  S.  720,  42 
L.  ed.  339.  17  Snp.  Ct.  Rep.  945— Southern 
P.  R.  Co.  V.  United  States,  168  U.  S.  25, 
42  L.  ed.  368.  18  Sap.  Ct.  Rep.  18— North- 
ern P.  R.  Co.  V.  Musser-Sauntry  Land,  Lod- 
ging ft  Mfg.  Co.  168  U.  S.  610,  42  L.  ed. 
598,  18  Sup.  Ct.  Rep.  205 — United  States 
V.  Southern  P.  R.  Co.  62  Fed.  533 — United 
States  V.  Northern  P.  R.  Co.  37  C.  C.  A. 
297,  95  Fed.  872 — McFadden  v.  Mountain 
View  MIn.  ft  Mill.  Co.  38  C.  C.  A.  363,  97 
Fed.  679 — Southern  P.  R.  Co.  v.  United 
States,  66  C.  C.  A.  584,  133  Fed.  654— 
Northern  P.  R.  Co.  v.  Doherty,  100  Wis. 
49,  75  N.  W.  1079. 

158.  A  grant  of  lands  for  a  railroad  from 
Portland  to  Puget  sound  was  not  made  by 
the  land  grant  act  of  Congress  of  July  2, 
1864,  authorizing  a  railroad  from  Lake  Su- 
perior to  Puget  sound  by  the  most  eligible 
route,  with  a  branch  via  the  Columbia  val- 
ley to  a  point  at  or  near  Portland.  United 
States  V.  Northern  P.  R.  Co.  152  U.  S.  284, 
14  Sup.  Ct.  Rep.  598,  38:  443 

Cited  In  Northern  P.  R.  Co.  v.  De  Lacey,  174 
U.  S.  626,  43  L.  ed.  1112,  19  Sup.  Ct.  Rep. 
791 — Northern  P.  R.  Co.  v.  De  Ijicy,  66 
Fed.  451 — Oregon  ft  C.  R.  Co.  v.  Unlte<l 
States,  23  C.  C.  A.  21.  48  U.  S.  App.  1,  77 
Fed.  73 — United  Ctates  v.  Southern  P.  R. 
Co.  94  Fed.  438— Southern  P.  R.  Co.  v.  Unit- 
ed States,  48  C.  C.  A.  724,  109  Fed.  925. 

159.  When  the  termini  of  a  railroad  are 
mentioned  for  whose  construction  a  grant  is 


made,  the-  extent  of  which  is  dependent  up- 
on the  distance  between  those  points,  the 
road  should  be  constructed  upon  the  most 
direct  and  practicable  line.  United  States 
v.  Northern  P.  R.  Co.  152  U.  S.  284,  14  Sup. 
Ct.  Rep.  598,  38:  44a 

Cited  In  United  States  ex  rel.  Search  v.  Choc- 

taw.  O.  ft  G.  R.   Co.   3  Okla.  493.  41  Pac. 

729. 

160.  When  the  termini  of  a  railroad  are 
mentioned  in  a  grant  of  land  for  its  oon- 
struction,  the  extent  of  which  is  dependent 
upon  the  distance  between  the  termini,  the 
road  should  be  constructed  upon  the  most  di- 
rect and  practicable  line;  and  an  unneces- 
sary deviation  from  such  line  will  be  re- 
jected as  not  in  accordance  with  the  grant. 
St.  Paul  ft  P.  R.  Co.  V.  Northern  P.  R.  Co. 
139  U.  S.  1,  11  Sup.  Ct.  Rep.  389,  35:  77 
Cited  in  Slouz  City  ft  St  P.  R.  Co.  v.  United 

States,  159  U.  S.  864.  40  L.  ed.  182,  16  Sup. 
Ct.  Rep.  17 — Smith  v.  Northern  P.  R.  Co. 
7  C.  C.  A.  406.  19  U.  S.  App.  131,  58  Fed. 
615 —Oregon  ft  C.  R.  Co.  v.  United  States,. 
23  C.  C.  A.  21.  46  U.  8.  App.  1.  77  Fed. 
73 — United  SUtes  v.  Southern  P.  R.  Co.  94 
Fed.  489. 

161.  A  grant  to  a  railroad  "of  every  alter- 
nate section  of  public  land,  designated  by 
odd  numbers,  to  the  amount  of  live  alter- 
nate sections  per  mile  on  each  side  of  said 
railroad  on  the  line  thereof,"  is  not  limited 
to  lands  situated  on  lines  at  right  angles  to 
the  general  line  of  the  road,  where,  in  conse- 
quence of  turns  or  changes  of  direction  in 
the  road,  such  a  rule  of  selection  would 
cause  an  overlapping  on  one  side,  and  leave 
a  vacancy  on  the  other.  United  States  v. 
Union  P.  R.  Co.  148  U.  S.  562,  13  Sup.  Ct 
Rep.  724,  37:  560 
Cited  In  United  States  v.  Oregon  ft  C.  R.  Co. 

164  U.  S.  545,  41  L.  ed.  547.  17  Sup.  Ct. 
Rep.  165. 

162.  The  act  of  Congress  of  March  3,. 
1869,  "to  authorize  the  transfer  of  lands 
granted  to  the  Union  Pacific  Railway  Com- 
pany," etc.,  simply  authorizes  a  contract  for 
the  construction  of  a  part  of  the  line,  and  a 
transfer  of  a  proportionate  share  of  the 
lands  previously  granted.  It  in  no  manner 
diminishes  the  grant  formerly  made.  Unit- 
ed States  V.  Union  P.  R.  Co.  148  U.  S.  562,. 
13  Sup.  Ct.  Rep.  724,  37:  560 

163.  Under  the  act  of  Congress  of  1857,. 
granting  lands  to  the  territory  of  Minnesota 
to  aid  in  the  construction  of  railroads,  lands, 
which,  at  the  date  of  said  act,  were  in  said 
territory  and  of  the  character  and  within 
the  limits  prescribed  by  the  act,  were  grant- 
ed by  said  act,  although  they  lie  outside  of 
the  limits  of  the  afterward-created  state  of 
Minnesota,  and  in  the  state  of  North  Da- 
kota. St.  Paul,  M.  ft  M.  R.  Co.  v.  Phelps^ 
137  U.  S.  528,  11  Sup.  Ct  Rep.  168, 

34:  767 

164.  A  territorial  corporation  under  con- 
gressional authority  may  construct  a  rail- 
road in  such  territory  and  obtain  its  full 
quota  of  lands,  even  though  a  part  of  the 
territory  embracing  the  granted  lands 
should  afterwards  become  a  state.    St.  Paul^ 
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M.  &  M.  R.  Co.  V.  Phelps,  137  U.  S.  528,  11 
Sup.  Ct.  Eep.  168,  34:  767 

165.  By  the  joint  resolution  of  Congress 
of  July  12,  1862,  and  its  acceptance  by  the 
state  of  Minnesota  and  the  St.  Paul  k  Pa- 
cific Railroad  Company,  the  land  in  Minne- 
sota northwesterly  of  the  intersection  of  the 
10th  standard  parallel  with  the  4th  guide 
meridian  was  disencumbered  of  the  railroad 
grant  under  act  of  Congress  of  March  3, 
1857.  St.  Paul  &  P.  R.  Co,  v.  Northern  P. 
R.  Co.  139  U.  S.  1,  11  Sup.  Ct.  Rep.  389, 

85:77 

166.  The  acts  of  Congress  of  March  3, 
1865,  extending  the  time  for  the  completion 
of  certain  land  grant  railroads  in  Minneso- 
ta and  Iowa,  and  March  3, 1871,  authorizing 
a  change  in  the  lines  of  the  St.  Paul  &  Pa- 
cific £iilroad  Company, — are  not  amend- 
ments to  the  act  of  March,  1857,  and  are  not 
to  be  given  an  operation  as  of  the  last  date. 
St  Paul  &  P.  R.  Co.  V.  Northern  P.  R.  Co. 
139  U.  S.  1,  11  Supw  Ct.  Rep.  389,      85:  77 

167.  The  grant  by  Congress  on  March  3, 
1865,  of  four  additional  sections  per  mile  in 
aid  of  certain  railroads,  was  a  grant  of  land 
in  place,  and  not  a  grant  of  quantity.  Bar- 
ney V.  Winona  &  St.  P.  R  Co.  117  U.  S.  228, 
6  Sup.  Ct.  Rep.  654,  29:  858 
Cit€d  In  St.  Paul,  M.  ft  M.  B.  Co.  v.  Greenalgh, 

139  U.  S.  21,  35  L.  ed.  78,  11  Sup.  Ct.  Rep. 
89S. 

Lftnds   reserved,  withdrawn,  or  previ- 
ously disposed  of. 

Map  of  Definite  Location  as  Essential 
to  Effect  Withdrawal  under  Previ- 
out  Grant,  see  supra,  145,  146. 

Express  Words  Reserving  Lands  Cov- 
ered by  Previous  Conflicting  Grant, 
see  infra,  215,  216,  222,  225-227. 

Wbac  Lands  Included  in  School  Land 
Grant,  see  infra,  367-377. 

Swampy  Lands  not  Patented  as  such, 
see  infra,  416. 

Extrinsic  Evidence  to  Show  Lands  Re- 
served as  Swamp  and  Overflowed, 
Evidence,  1760,  1764. 


168,  169.  A  grant  of  public  lands  only  ap- 
plies to  lands  which  are  at  the  time  free 
from  existing  claims,  in  the  absence  of  any 
express  provisions  indicating  otherwise. 
Bardon  v.  Northern  P.  R.  Co.  145  U.  S.  535, 
12  Sup.  Ct.  Rep.  856,  36:  806 

CiUd  In  Monroe  Cattle  Co.  v.  Becker.  147  U. 

8.  57.  37  L.  ed.  77,  13  gup.  Ct.  Rep.  217— 

Amacker  v.  Northern  P.  R.  Co.   7  C.  C.  A. 

541,  15  U.  8.  App.  270,  58  Fed.  851. 

170.  The  act  of  1864  granted  to  the 
Northern  Pacific  R.  Co.  only  public  land,  to 
which  the  United  States  had  full  title,  not 
reserved,  sold,  granted,  or  otherwise  appro- 
priated, and  free  from  pre-emption  or  other 
claims  or  rights,  at  the  time  its  line  of  road 
was  definitely  fixed  and  a  plat  thereof  filed 
ID  the  office  of  the  Commissioner  of  the  Gen- 
eral Land  Office.  United  States  v.  Northern 
P.  R  Co.  152  U.  S.  284,  14  Sup.  Ct.  Rep. ' 
598.  38: 443 

Cited  In  United  States  v.  Oregon  ft  C.  R.  Co.  I 

176   U.   8.  43,  44   L.   ed.  365,   20   Sup.   Ct. ' 


nop.  261— Hewitt  V.  Schalts.  180  17.  S.  14a. 
45  L.  ed.  468.  21  Sup.  Ct.  Rep.  300 — United 
States  V.  LooflThrey.  18  C.  C.  A.  393,  34  U. 
S.  App.  675,  71  Fed.  923 — Oregon  ft  C.  R. 
Co.  V.  United  States.  28  C.  C.  A.  20,  48  U. 
S;  App.  1,  77  Fed.  72. 

171.  A  grant  by  Congress  to  the  state  oi 
Wisconsin  on  May  5,  1864,  of  lands  for  the 
purpose  of  aiding  in  the  construction  of  a 
railroad,  is  not  inoperative  as  to  lands 
therein  described  because  they  had  been  re- 
served from  sale  by  the  Land  Department, 
to  preserve  them  for  selections  that  might 
be  made  under  the  grant  of  1856  to  the  same 
state  for  similar  purposes.  Wisconsin  C. 
R.  Co.  V.  Forsythe,  159  U.  S.  46,  15  Sup.  Ct. 
Rep.  1020,  40:  71 
Cited   in    Paige   v.    Kolman,    93   Wis.   437,    07 

N.  W.  700— Whltcomb  v.  Provost,  102  WIk. 
281,  78  N.  W.  432. 

172,  173.  The  governor  had  the  right  to 
convey  to  the  Des  Moines  Company,  under 
the  joint  resolution  of  March  22,  1858,  all 
the  lands  which  had  before  that  time  been 
approved  and  certified  to  the  state  under  the 
river  grant,  excepting  such  as  had  been  sold, 
or  agreed  to  be  sold,  by  the  officers  of  the 
state,  prior  to  December  23,  1853,  "under 
said  grant."  Wolsey  v.  Chapman,  101  U.  S. 
755,  25:  915 

174,  175.  Neither  the  state  of  Iowa,  nor 

the  railroad  companies  for  whose  benefit  the 

grant  of  1856  was  made,  took  any  title  by 

that  act  to  the  lands  then  claimed  to  belong 

to  the  Des  Moines  river  grant  of  1846.  Iowa 

Homestead  Co.  v.  Des  Moines  Nav.  ft  R.  Co. 

(Iowa  Homestead  Co.  v.  Valley  R.  Co.)   17 

Wall.  153,  21 :  622 

Williams  v.  Baker,  17  Wall.  144,        21:  581 

Cited  in  Wolsey  v.  Chapman,   101   U.   8.   766, 

25  L.  ed.  919 — ^Litchfleld  v.  Webster  County, 

101   U.   S.   774,   25    L.   ed.   926 — Dubuque   & 

S.   C.   R.   Co.   V.    Des   Moines  Valley  R.   Co. 

109   U.    S.   331,   27    L.   ed.   053,    3    Sup.    Ct. 

Rep.  188 — United  States  v.  Des  Moines  Nav. 

&  R.  Co.  142  U.   S.  532,  35  L.  ed.  1104,  12 

Sup.    Ct    Rep.    308 — United    States    v.    Des 

Moines   River   Nav.  -  k   R.    Co.    43    Fed.    6 — 

Goodnow  V.  Houlton,  51  Iowa,  556,  2  N.  W. 

395 — Dubuque  &  S.  C.  R.  Co.  v.  Des  Moines 

Valley  R.   Co.  54   Iowa,  95,  6  N.  W.   157— 

Sneli  V.  Iowa  Homestead  Co.  59  Iowa,  702, 

13    N.    W.    848 — Goodnow    ▼.    Litchfield,    63 

Iowa,  280,  19  N.  W.  226. 

176.  The  title  of  the  Des  Moines  Navi- 
gation &  Railroad  Company  to  the  lands  do- 
nated to  Iowa  for  the  improvement  of  Des 
Aloines  river,  by  the  act  of  August  8,  1846, 
is  good  as  against  the  state  and  railroad 
companies  under  the  railroad  grant  of  1856, 
and  as  against  pre-emptors  after  1855,  un- 
der the  act  of  1841.  W^olsey  v.  Chapman, 
101  U.  S.  755,  25:  915 
Cited  In  Litchfield  v.  Webster  County.  101  U. 

S.  774,  25  L.  ed.  926 — Dubuque  &  S.  C.  R. 
Co.  v.  Des  Moines  Valley  R.  Co.  109  U.  S. 
331,  27  L.  ed.  953,  3  Sup.  Ct.  Rep.  188— 
Stryker  v.  Goodnow  (Stryker  v.  Crane)  123 
U.  a.  529,  31  L.  pd.  195,  8  Sup.  Ct.  Rep. 
203 — United  States  v.  Des  Moines  Nav.  & 
R.  Co.  142  U.  S.  535,  35  L.  ed.  1106,  12 
Sup.  Ct.  Rep.  308. 

177.  Lands  which  a  limited  class  of  per- 
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sons  are  entitled  to  purchase  by  the  act  of 
Congress  of  June  15,  1880,  because  of  en- 
tries thereof  made  under  the  homestead 
laws,  are  "appropriated"  by  that  statute  so 
as  to  be  excluded  from  a  railroad  grant  of 
lands  not  otherwise  appropriated.  Northern 
P.  R.  Co.  V.  Ama^er,  175  U.  S.  564,  20  Sup. 
Ct.  Rep.  236,  44:  274 

178.  A  withdrawal  of  lands  within  in- 
demnity limits,  made  in  aid  of  an  earlier 
land  grant  and  made  prior  to  the  filing  of 
the  map  of  definite  location  by  a  company 
having  a  later  grant  which  is  expressly  lim- 
ited to  lands  "not  reserved,  sold,  granted,  or 
otherwise  appropriated,  and  free  from  pre- 
emption or  other  claims  or  rights,"-— oper- 
ates to  except  the  withdrawn  lands  from  the 
scope  of  such  later  grant.  Northern  P.  R. 
Co.  V.  Musser-Sauntry  Land,  Logging  &  Mfg. 
Co.  168  U.  S.  604,  18  Sup.  Ct.  Rep.  205, 

42:  596 
Cited  in  Hewitt  v.  Schults,  180  U.  S.  159,  45 
L.  ed.  473,  21  Sup.  Ct.  Rep.  309 — Southern 
P.  R.  Co.  V.  Groeck,  31  C.  C.  A.  337,  59  U. 
S.  App.  366,  87  Fed.  973 — Northern  P.  «. 
Co.  V.  M'Cormlck.  36  C.  C.  A.  567,  94  Fed. 
939— Southern  P.  R.  Co.  v.  Wood,  124  Cal. 
489,  67  Pac.  388 — ^Moore  v.  Cormode.  20 
Wash.  812,  55  Pac.  217 — Northern  P.  R. 
Co.  v.  Nelson,  22  Wash.  532,  61  Pac.  703. 

179.  Lands  granted  by  the  act  of  May  4, 
1870,  to  the  Oregon  Central  Railroad  Com- 
pany in  aid  of  the  construction  of  its  road, 
were  not  public  lands  within  the  meaning  of 
the  grant  of  May  31,  1870,  to  the  Northern 
Pacific  Railroad  Company,  and  were  conse- 
quently excepted  out  of  that  grant  as  hav- 
ing been  previously  disposed  of  by  the  Unit- 
ed States.  United  States  v.  Northern  P.  R. 
Co.  152  U.  S.  284,  14  Sup.  Ct.  Rep.  598, 

38:443 
Cited  in  United  States  v.  Oregon  &  C.  R.  Co. 
176  U.  S.  41,  44  L.  ed.  364.  20  Sup.  Ct. 
Rep.  261 — United  States  v.  Northern  P.  R. 
Co.  67  Fed.  891 — De  Lacey  v.  Northern  P. 
R.  Co.  19  C.  C.  A.  159,  44  U.  S.  App.  267, 
72  Fed.  728 — Northern  P.  R.  Co.  v.  Baltha- 
zar, 82  Fed.  271. 

180.  The  withdrawal  made  by  the  Secre- 
tary of  the  Interior  Au^.  13,  1870,  of  the 
odd  sections  of  land  within  40  miles  in 
width  on  both  sides  of  the  Northern  Pacific 
Railroad,  in  accordance  with  the  Northern 
Pacific  act,  preserved  the  lands,  for  its  bene- 
fit, from  the  operation  of  any  subsequent 
grants  to  other  companies  not  specifically 
declared  to  cover  the  premises.  St.  Paul  ft 
P.  R.  Co.  V.  Northern  P.  R.  Co.  139  U.  S. 
1,  11  Sup.  Ct.  Rep.  389,  35:  77 
Distinguished  in  Grandln  v.  La  Bar,  3  N.  D. 

462,  57  N.  W.  241. 

Cited  In  United  States  v.  Northern  P.  R.  Co. 
152  U.  S.  292,  38  L.  ed.  447.  14  Sup.  Ct. 
Rep.  598 — Northern  P.  R.  Co.  v.  Musser- 
Sauntry  Land,  Logging  &  Mfg.  Co.  168  U. 
S.  607,  42  L.  ed.  698,  18  Sup.  Ct.  Rep.  205 
— Southern  P.  R.  Co.  v.  Bell,  183  U.  8.  682, 
46  L.  ed.  387,  22  Sup.  Ct.  Rep.  232— North- 
ern P.  R.  Co.  V.  Sanders.  1  C.  C.  A.  197, 
7  U.  S.  App.  47,  49  Fed.  187— Northern  P. 
R.  Co.  V.  Cannon,  4  C.  C.  A.  307,  7  U.  S. 
App.  507,  54  Fed.  255 — Southern  P.  R.  Co. 
V.  Aralza,  57  Fed.  103 — Amacker  v.  North- 
ern P.  R.  Co.  7  C.  C.  A.  544,  15  U.  S.  App. 


279,  58  Fed.  851 — Southern  P.  R.  Co.  v. 
Groeck,  68  Fed.  614— St.  Paul,  M.  &  M.  R. 
Co.  T.  Sage,  17  C.  C.  A.  564,  36  U.  S.  App. 
840,  71  Fed.  46 — Southern  P.  R.  Co.  v. 
Oroeck,  31  C.  C.  A.  337,  59  U.  S.  App.  36«, 

87  Fed.  973 — ^Northern  P.  R.  Co.  v.  McCor- 
mlck,  36  C.  C.  A.  571,  94  Fed.  943— United 
States  V.  Oregon  &  C.  R.  Co.  101  Fed.  318 
— United  States  v.  Losekamp,  62  C.  C.  A. 
593,  127  Fed.  961 — Southern  P.  R.  Co.  v. 
Wood,  124  Cal.  485,  57  Pac.  388 — Sage  v. 
Swenson,  64  Minn.  519.  67  N.  W.  544— 
Atlantic  &  P.  R.  Co.  v.  Mingus,  7  N.  M. 
388,  34  Pac.  592 — Stewart  v.  Altstock,  22 
Or.  186,  29  Pac.  553 — Northern  P.  R.  Co. 
T.  Nelson,  22  Wash.  529,  61  Pac.  703. 

181.  An  act  of  Congress  granting  land  to 
a  state  in  aid  of  railroad  construction  will 
not  be  considered  as  including  lands  there- 
tofore legally  appropriated  for  any  purpose, 
although  no  reservation  is  made  of  it. 
Leavenworth,  L.  k  G.  R.  Co.  v.  United 
States,  92  U.  S.  733,  23 :  634 

Cited  in  Broder  v.  Natoma  Water  &  Min.  Co. 
101  U.  S.  277.  25  L.  ed.  791— Duhuque  & 
S.  C.  R.  Co.  V.  Des  Moines  Valley  R.  Co.  100 
U.  S.  3.34,  27  L.  ed.  954,  3  Sup.  Ct.  Rop. 
188 — Monroe  Cattle  Co.  v.  Becker,  147  U. 
S.  57,  87  L.  ed.  77,  13  Sup.  Ct.  Rep.  217— 
Maun  v.  Tacoma  Land  Co.   153  U.   S.   284, 

88  L.  ed.  717,  14  Sup.  Ct.  Rep.  820— Lake 
Superior  Ship  Canal,  R.  &  Iron  Co.  v.  Cun- 
ningham, 155  U.  S.  374.  39  L.  ed.  190,  15 
Sup.  Ct.  Rep.  103 — United  States  v.  Ameri- 
can Bell  Teleph.  Co.  167  U.  S.  240.  42  L. 
ed.  154.  17  Sup.  Ct.  Rep.  809 — Minnesota 
V.  Hitchcock,  185  U.  S.  391.  46  L.  ed.  964. 
22  Sup.  Ct.  Rep.  650 — ^Nelson  v.  Northern 
P.  R.  Co.  188  U.  S.  128.  47  L.  ed.  414.  23 
Sup.  Ct.  Rep.  302 — Oregon  &  C.  R.  Co.  v. 
United  States.  190  U.  S.  189,  47  L.  ed. 
1013,  23  Sup.  Ct.  Rep.  673 — United  States 
V.  Montana  Lumber  &  Mfg.  Co.  196  U.  S. 
577.  49  L.  ed.  605.  25  Sup.  Ct.  Rep.  367 — 
Barney  v.  Winona  &  St.  P.  R.  Co.  2  McCra- 
ry,  422,  6  Fed.  802— United  States  v.  Payne, 

2  McCrary.  303,  8  Fed.  894 — Kansas  P.  R. 
Co.  v.  Atchison,  T.  k  S.  F.  R.  Co.  2  Mc- 
Crary. 653,  13  Fed.  107— Union  P.  R.  Co. 
V.  Douglas  Co.  31  Fed.  541 — United  States 
V.  Garretson.  42  Fed.  23 — Whitney  v.  Tay- 
lor. 45  Fed.  617 — Spokane  ITalls  ft  N.  R. 
Co.  V.  Zlegler,  9  C.  C.  A.  551,  15  U.  S.  App 
472,  61  Fed.  394 — Northern  P.  R.  Co.  v. 
Maclay.  9  C.  C.  A.  612.  15  U.  S.  App.  438, 
61  Fed.  566 — Northern  P.  R.  Co.  v.  McCor- 
mlck.  36  C.  C.  A.  666.  94  Fed.  938— United 
States  ▼.  Mullan  Fuel  Co.  118  B^ed.  664 — 
United  States  v.  Blendaur,  63  C.  C.  A.  639, 
128  Fed.  913— Chlsm  v.  Price.  64  Ark.  267, 
15  S.  W.  1031 — Farmers'  High  Line  Canal 
ft  Reservoir  Co.  v.  Moon,  22  Colo.  663,  45 
Pac.  437 — Hamilton  v.  Spokane  ft  P.  R.  Co. 

3  Idaho,  172.  28  Pac.  408 — Atchison.  T. 
ft  S.  F.  R.  Co.  V.  Meckllm,  23  Kan.  170 — 
Kansas  P.  R.  Co.  v.  Dunmeyer,  24  Kan.  729 
— Baker  v.  Newland,  25  Kan.  31 — Missouri, 
K.  ft  T.  R.  Co.  V.  Noyes,  25  Kan.  348— 
Weeks  v.  Brldgman,  41  Minn.  356,  43  N.  W. 
81 — Weeks  v.  Brldgman,  46  Minn.  392,  49 
N.  W^  191— Sage  v.  Rudnick,  91  Minn.  328. 
98  N.  W.  89— Stewart  v.  Altstock,  22  Or. 
187,  29  Pac.  553 — Re  Allentown  Bridge,  28 
Pa.  Co.  Ct.  439 — Day  Land  ft  Cattle  Co.  v. 
State,  68  Tex.  552,  4  S.  W.  865— Samlsh 
Boom  Co.  V.  Call  vert,  27  Wash.  613,  68  Pac. 
367. 

182,  183.  Land  which,  at  the  date  of  the 
grant  by  the  act  of  July  2,  1864  (13  Stat,  at 
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L,  365,  367,  chap.  217),  to  the  Northern  Pa- 
cific Railroad  Company,  was  withdrawn  of 
record  for  the  benefit  of  the  Lake  Superior 
Jt  Mississippi  railroad  under  the  prior  grant 
by  the  act  of  May  5,  1864  (13  Stat,  at  L>. 
64,  chap.  79),  was  not  "public  land"  with- 
in the  meaning  of  the  later  grant,  and  did 
not  pass  under  it  when  or  because  it  was 
subsequently  ascertained  that  such  land  was 
without  the  line  of  the  definite  location  of 
the  Lake  Superior  &  Mississippi  Railroad, 
and  was  within  the  place  limits  of  the 
Northern  Pacific  Railroad,  as  defined  by  its 
map  of  definite  location,  but  such  land, 
when  freed  from  the  earlier  grant,  became 
a  part  of  the  public  domain,  subject  only 
to  be  disposed  of  under  the  general  land 
laws.  Northern  Lumber  Co.  y.  O'Brien,  204 
U.  8.  190,  27  Sup.  Ct.  Rep.  249,      51 :  438 

Ijands  settled  or  entered  but  not  per- 
fected in  entryman. 

Express  Words  of  Reservations,  see 
infra,  211-214,  218-221. 

Homestead  Claims  Improperly  Reject- 
ed, see  infra,  808. 

Land  OflUce  Records  aa  Evidence,  see 
Evidence,  1145. 

See  also  supra,  156. 

184.  The  relative  rights  of  a  railroad 
company  and  an  individual  entryman  in  re- 
spect to  public  lands  must  be  determined  by 
record  evidence,  on  the  one  part,  and  filing 
of  the  map  in  the  office  of  the  Secretary  of 
the  Interior,  and  on  the  other,  the  declara- 
tion or  entry  in  the  local  land  office;  and 
the  mere  occupancy  of  an  entryman  who 
does  not  file  his  declaratory  statement  is  in- 
sufficient to  protect  his  claim  against  a  land 
grant.  Tarpev  v.  Madsen,  178  U.  S.  215,  20 
Sup.  Ct.  Rep. '849,  44:  1042 

Cited  In  ^uthem  P.  R.  Co.  v.  United  States, 
48  C.  C.  A.  722,  109  Fed.  923— Kasteni 
Orei^on  L.  Co.  v.  Brosnan,  147  Fed.  811. 

184a.  Certificates  by  the  Secretary  of  the 
Interior  to  the  state  of  Minnesota,  that  cer- 
tain lands  are  included  in  the  grant  to  aid 
railroads,  is  ineflectual  as  against  a  person 
who  had  a  pre-emptor's  right  thereto,  which 
took  the  lands  out  of  the  grant.  Weeks  v. 
Bridgman,  159  TJ.  S.  541,  16  Sup.  Ct.  Rep. 
72,  40:  253 

184b.  Where  homestead  right  had  at- 
tached to  land  before  the  title  thereto  had 
passed  to  the  state  under  a  railroad  grant 
it  was  excepted  out  of  the  grant  as  much 
as  if  it  had  been  excluded  therefrom  by 
metes  and  bounds.  Sioux  City  &  I.  F.  Town 
Lot  &  Land  Co.  v.  Griffey,  143  U.  S.  32,  12 
Sup.  Ct.  Rep.  362,  36:  64 

Hastings  &  D.  R.  Co.  v.  Whitney,  132  \\  S. 
3i>7,  10  Sup.  Ct.  Rep.  112,  33:  368 

Di$tinffuished    In    Hamiltoo    v.    Spokane    &    P. 

B.  Co.  3  Idaho,  171.  28  Pac.  408. 

cum  In  rnlted  States  v.  Southern  P.  R.  Co. 
H«  I'.  S.  604.  36  L.  ed.  1101.  13  Sup.  Ct. 
Rep.  152 — Whitney  v.  Taylor.  158  T'.  S.  8J), 
3»  I.,  ed.  907.  15  Sup.  Ct.  Rop.  706 — Shiver 
V.  rnlted  States,  15D  U.  S.  404,  40  L.  ed. 
231,  10  Sup.  Ct.  Rep.  54— Northern  P.  U. 
Co.  v.  Sanders.  166  U.  S.  632.  41  L.  ed. 
1143.  17  Sop.  Ct.  Rep.  671 — ^Tarpey  v,  Mad- 
U.  S.  Dig.~301 


sen,  178  U.  S.  224,  44  L.  ed.  1046,  20  Sut.. 
Ct.  Rep.  849 — Norlhorn  P.  R.  Co.  v.  De- 
Lacy.  66  Fed.  451 — United  States  v.  Winona 
ft  St.  P.  R.  Co.  15  C.  C.  A.  114,  32  U.  S. 
App.  272,  67  Fed.  960— Northern  P.  R.  Co. 
V.  Musser  Sauntry  Land,  **  Lo^^glng  ft  Mf;c. 
Co.  16  C.  C.  A.  104.  34  U.  8.  App.  66,  OS 
Fed.  1000— St.  Paul,  Af.  ft  M.  R.  Co.  v 
Sage.  17  C.  C.  A.  570,  36  U.  S.  App.  34<», 
71   Fed.  52 — Southern   P.  R.   Co.   v.   Brown, 

21  C.  C.  A.  241,  44  U.  S.  App.  620.  75  Fed. 
90 — JamesM>wn  ft  N.  R.  Co.  v.  Jones,  7  N. 
D.  624,  76  N.  W.  227— Iowa  R.  Land  Co. 
V.  Davis,  102  Iowa,  130,  71  N.  W.  229^ 
Davis  V.  Magoun,  109  Iowa.  325.  80  N.  W. 
428 — Herrlngton  v.  Clark.  56  Kan.  649,  44 
Pac.  624 — ^Tarpey  v.  Madsen,  17  Utah,  361. 
53  Pac.  996. 

184c.  Under  the  acts  granting  lands  to 
aid  in  the  construction  of  a  line  of  railroad 
from  the  Missouri  river  to  the  Pacific  ocean, 
the  claim  of  a  homestead  or  pre-emption  en- 
try made  at  any  time  before  the  map  was 
filed,  attached,  within  the  meaning  of  those 
statutes;  and  no  land  to  which  such  right 
had  attached  came  within  the  grant.  Kan- 
sas P.  R.  Co.  V.  Dunmever,  113  U.  S.  629,  5 
Sup.  Ct.  Rep.  566,  *  28:  1122 

DistinguUhed  In  Young  v.  Goss,  42  Kan.  506, 

22  Pac.  672. 

Cited  In  Hastings  ft  D.  R.  Co.  v.  Whitney. 
132  U.  S.  361,  38  L.  ed.  865,  10  Sup.  Ct. 
Rep.  112— United  States  v.  Missouri,  K.  ft 
T.  R.  Co.  141  U.  S.  369,  35  L.  ed.  769,  12 
Sup.  Ct.  Rep.  13 — New  Orleans  P.  R.  Co. 
V.  Parker,  143  U.  S.  67,  36  L.  ed.  70,  12 
Sup.  Ct.  Rep.  364 — Bardon  v.  Northern  P. 
R.  Co.  145  U.  8.  544,  36  L.  ed.  811,  12  Sup. 
Ct.  Rep.  856 — United  States  v.  Southern  P. 
R.  Co.  146  U.  S.  604,  36  L.  ed.  1100,  13 
Sup.  Ct.  Rep.  152 — Monroe  Cattle  Co.  v. 
Becker,  147  U.  S.  67,  37  L.  ed.  77.  13  Sup. 
Ct.  Rep.  217 — Nohle  v.  Union  River  Logging 
R.  Co.  147  U.  S.  175.  37  L.  ed.  127,  13  Sup. 
Ct.  Rep.  271— Whitney  v.  Taylor.  158  U.  8. 
89,  39  L.  ed.  907,  15  Sup.  Ct.  Rep.  796— 
Shiver  v.  United  States,  159  U.  S.  494,  40 
L.  ed.  232,  16  Sup.  Ct.  Rep.  64 — Weeks  v. 
Bridgman,  159  U.  S.  546,  40  L.  ed.  254,  16 
Sup.  Ct.  Rep.  72— Missouri,  K.  ft  T.  R.  Co. 
V.  Cook,  163  U.  S.  496,  41  L.  ed.  241,  16 
Sup.  Ct.  Rep.  1093— Northern  P.  R.  Co.  v. 
Colburn,  164  U.  S.  386,  41  L.  ed.  480,  17 
Sup.  Ct.  Rep.  98 — ^Atlantic  ft  P.  R.  Co.  v. 
Mingus.  165  U.  S.  435,  41  L.  ed.  779.  17 
Sup.  Ct.  Rep.  348 — United  States  v.  Winona 
ft  St.  P.  R.  Co.  165  U.  S.  473.  41  L.  ed. 
794,  17  Sup.  Ct.  Rep.  368 — Northern  P.  R. 
Co.  V.  Sanders,  166  U.  S.  630.  41  L.  ed. 
1143,  17  Sup.  Ct.  Rep.  671— Monottl  v.  Dil- 
lon. 167  U.  S.  715,  42  L.  ed.  337,  77  Snp. 
Ct.  Rep.  945 — United  States  v.  Oregon  ft 
C.  R.  Co.  176  U.  S.  47,  47  L.  ed.  366,  20 
Sup.  Ct.  Rep.  261 — Tarpey  v.  Madsen,  178 
U.  S.  226.  44  L.  ed.  1047.  20  Sup.  Ct.  Rep. 
849— Glldden  v.  Union  P.  R.  Co.  30  Fed. 
661 — Mclntyre  v.  Roeschlaub,  37  Fed.  557 
— Southern  P.  R.  Co.  v.  Tilley.  41  Fed.  730 
— Northern  P.  R.  Co.  v.  Sanders,  46  Fed. 
248— Northern  P.  R.  Co.  v.  Sanders,  1  C, 
C.  A.  202,  7  U.  S.  App.  47,  49  Fed.  134  — 
Burr  V.  Greeley,  3  C.  C.  A.  358,  10  U.  S. 
App.  409,  52  Fed.  026— Northern  P.  R.  Co. 
V.  Illnchman,  53  Fed.  529 — Northern  P.  R. 
Co.  V.  Cannon.  4  C.  C.  A.  309,  7  I'.  S.  App. 
507,  54  Fed.  258— Amacker  v.  Northern  V. 
R.  Co.  7  C.  C.  A.  541.  15  U.  S.  App.  27:i. 
58  Fed.  851— Union  P.  R.  Co.  v.  Bnrnos. 
12  C.  C.  A.  50,  27  IT.  S.  App.  421.  64  IVd. 
82 — Carter    v.     Thompson,     65     Fed.     330 — 
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Northern  P.  R.  Co.  t.  De  Lacy,  66  Fed.  451 
— United  States  v.  Winona  ft  St.  P.  R.  Co. 

15  C.  C.  A.  98,  32  U.  S.  App.  272,  67  Fed. 
950 — Northern  P.  R.  Co.  ▼.  Muaser  Sauntry 
Land,  Logging  ft  Mfg.  Co.  16  C.  C.  A.  104, 
84  U.  8.  App.  66.  68  Fed.  1000 — Southern 
P.  R.  Co.  T.  Brown,  21  C.  C.  A.  241,  44  V 
S.  App.  620,  76  Fed.  90 — Uartman  t.  War- 
ren, 22  C.  C.  A.  33,  40  U.  S.  App.  246,  76 
Fed.  160 — United  States  y.  Flint  ft  P.  M. 
R.  Co.  37  C.  C.  A.  160,  95  Fed.  555— Wag- 
staff  V.  Collins,  38  C.  C.  A.  21,  97  Fed.  5 
— Teller  v.  United  States,  51  C.  C.  A.  233, 
118  Fed.  281 — Central  P.  R.  Co.  v.  McCann, 
126  Cal.  655,  58  Pac.  1045 — Howell  T.  Kil- 
lie,  17  Colo.  90,  28  Pac.  464 — ^Northern  P. 
R.  Co.  y.  Barnes,  2  N.  D.  362,  51  N.  W. 
886 — Jamestown  ft  N.  R.  Co.  v.  Jones,  7  N. 
D.  624,  76  N.  W.  227 — Davis  v.  Magoun, 
109  Iowa,  326,  80  N.  W.  423 — Herrington 
y.  Clark,  56  Kan.  649,  44  Pac.  624 — Janes 
y.  Wilkinson,  2  Kan.  App.  365,  42  Pac.  735 
— Hastings  ft  D.  R.  Co.  y.  Whitney,  84  Minn. 
542,  27  N.  W.  69— Weeks  v.  Brldgman,  41 
Minn.  366,  43  N.  W.  81-^ Weeks  y.  Brldg- 
man, 46  Minn.  392,  49  N.  W.  191 — ^Horsky 
y.  Moran,  21  Mont.  354,  63  Pac.  1064^ 
Murray  y.  Polglase,  23  Mont  419,  59  Pac. 
439 — Guthrie  v.  Beamer,  3  Okla.  665,  41 
Pac.  647 — Brown  y.  Corson,  16  Or.  302,  19 
Pac.  66— Tarpey  y.  Madsen,  17  Utah,  361, 
63  Pac.  996 — Keane  y.  Brygger,  3  Wash. 
848,  28  Pac.  653 — ^Wisconsin  C.  R.  Co.  y. 
Price  County,  64  Wis.  591,  26  N.  W.  93. 

185.  Land  upon  which  one  had  made  a 
pre-emption  claim  in  1885,  and  subsequently 
filed  his  declaration  of  settlement,  and  by 
whose  heirs,  after  his  death,  payment  of  the 
purchase  price  was  made,  and  to  them  a  re- 
ceiver's receipt  therefor  given,  and  a  certifi- 
cate of  entry  issued  to  them,  was  severed 
from  the  mass  of  public  lands  so  as  not  to 
pass  to  the  Northern  Pacific  Railroad  Com- 
pany by  the  land  grant  of  1864.  Bardon  v. 
Northern  P.  R.  Co.  145  U.  S.  535,  12  Sup. 
Ct.  Rep.  856.  36:  806 
Cited  in  United  States  v.  Southern  P.  R.  Co. 

146  U.  S.  594,  86  L.  ed.  1101,  13  Sap.  Ct. 
Rep.  152 — ^Whitney  v.  Taylor,  158  U.  S.  92, 
89  L.  ed.  908,  15  Sup.  Ct.  Rep.  796 — Weeks 
V.  Brldgman,  169  U.  S.  546,  40  L.  ed.  254, 

16  Sup.  Ct.  Rep.  72 — Northern  P.  R.  Co.  v. 
De  Lacey,  174  U.  8.  626,  43  L.  ed.  1112, 
19  Sup.  Ct.  Rep.  791 — Barker  y.  Harvey, 
181  U.  S.  490,  45  L  ed.  968,  21  Sup.  Ct. 
Rep.  690 — Minnesota  v.  Hitchcock.  185  U. 
8.  392,  46  L.  ed.  964,  22  Sup.  Ct.  Rep.  650 
— Northern  P.  R.  Co.  v.  Hinchman,  53  Fed. 
526 — Northern  P.  R.  Co.  v.  Musser  Sauntry 
Land,  Logging  ft  Mfg.  Co.  16  C.C  .  A.  104, 
34  U.  S.  App.  66,  68  Fed.  1000 — Southern 
P.  R.  Co.  V.  Brown,  21  C.  C.  A.  241,  44  U. 
S.  App.  620,  75  Fed.  90 — Teller  v.  United 
States,  51  C.  C.  A.  287,  113  Fed.  280— Tel- 
ler y.  United  States,  64  C.  C.  A.  353,  117 
Fed.  581 — Jamestown  ft  N.  R.  Co.  v.  Jones, 
7  N.  D.  625,  76  N.  W.  227— Herrington  v. 
Clark,  56  Kan.  649,  44  Pac.  624 — Winona 
ft  St.  P.  Land  Co.  v.  Bbllcisor,  52  Minn. 
324,  54  N.  W.  91— Woodruff  v.  Wallace.  3 
Okla.  366,  41  Pac.  357 — Oregon  Short  Line 
R.  Co.  y.  Fisher,  26  Utah,  183,  72  Pac.  931. 

186.  Failure  to  file  notice  of  a  claim 
within  three  months  after  the  survey  of 
lands  previously  claimed  by  pre-emption,  as 
required  by  the  act  of  Confess  of  1853,  § 
6  (10  Stat,  at  L.  246,  chap.  145),  has  no  ef- 
fect on  the  validity  of  a  declaratory  state- 


ment filed  while  the  land  was  unsurveyed,  as 
against  a  subsequent  location  of  a  railroad 
ffrant.  Whitney  v.  Taylor,  158  U.  S.  85,  15 
Sup.  Ct.  Rep.  796,  39:  906 

died  in  Northern  P.  R.  Co.  v.  De  Lacey,  174 

U.  S.  633,  43  L.  ed.  1115,  19  Sup.  Ct.  Rep. 

791. 

187.  Lands  to  which  pre-emption  rights 
had  attached,  although  applications  for  pre* 
emption  had  been  rejected  by  the  local  land 
office  and  were  pending  on  appeal  in  the 
land  department,  were  excluded  from  the 
grant  of  1857  to  Minnesota  in  aid  of  rail- 
roads. Weeks  v.  Brldgman,  159  U.  S.  541, 
16  Sup.  Ct.  Rep.  72,  40:  253 
Cited  in  United  States  t.  Coos  Bay  Wagon- 
Road  Co.  89  Fed.  153. 

188.  After  homestead  rights  have  attached 
to  a  tract  of  land  the  subsequent  failure  of 
the  plaintiff  to  comply  with  the  acts  of  Con- 
gress concerning  residence,  cultivation,  and 
building  on  the  land,  or  his  actual  aban- 
donment of  the  claim,  does  not  cause  it  to 
revert  and  become  a  part  of  a  ^ant  in  aid 
of  a  railroad  company  and  within  the  limits 
of  which  it  lies,  and  to  which  it  would  have 
belonged  but  for  the  homestead  entry. 
Kansas  P.  R.  Co.  v.  Dunmeyer,  113  U.  S. 
629,  5  Sup.  Ct.  Rep.  566,  28:  1122 
Cited  in  Oregon  ft  C.  R.  Co.  v.  United  States, 

190  U.  S.  190,  17  L.  ed.  1014,  23  Sup.  Ct. 
Rep.  673 — McMichael  v.  Murphy,  197  U.  S. 
811,  49  L.  ed.  769,  25  Sup.  Ct.  Rep.  460 
— ^Wisconsin  C.  R.  Co.  v.  Foray  the,  43  Fed. 
886 — ^Whitney  v.  Taylor,  45  Fed.  617— North- 
ern  P.  R.  Co.  v.  Sanders,  46  Fed.  251— 
Lakin  v.  Dolly,  63  Fed.  336— United  States 
y.  Union  P.  R.  Co.  61  Fed.  148 — Howell  v. 
Killie,  17  Colo.  90.  28  Pac.  464— Hamilton 
v.  Spokane  ft  P.  R.  Co.  3  Idaho,  171,  23 
Pac.  408 — ^Peers  v.  Delnchi,  21  Nev.  171, 
'  26  Pac.  228 — Springer  v.  Clopath,  26  Nev. 
195,  65  Pac.  804— McMichael  v.  Murphy,  12 
Okla.  160|  70  Pac.  189 — Oregon  Short  Line 
R.  Co.  v.  Fisher,  26  Utah,  185,  72  Pac.  931. 

Town  sites  not  perfected. 

189.  The  occupation  and  survey  of  lands 
with  intent  to  locate  a  town  site  thereon, 
but  without  filing  a  plat  or  obtaining  the 
adoption  of  the  town  site  or  a  patent  there- 
for until  after  a  railroad  is  located  thereon, 
does  not  prevent  the  land  from  being  a  part 
of  the  public  domain  for  the  purposes  of  a 
grant  to  the  railroad  company.  Northern 
P.  R.  Co.  V.  Smith,  171  U.  S.  260,  18  Sup. 
Ct.  Rep.  794,  48:  157 
Cited  in  New  York  v.  Pine,  185  U.  S.  101,  46 

L.  ed.  824,  22  Sup.  Ct.  Rep.  592 — King  v. 
McAndrews,  50  C  C.  A.  40,  111  Fed.  872 
— O'Connor  v.  Gertgens,  85  Minn.  490.  89 
N.  W.  866 — Graham  v.  Great  Falls  Water 
Power  &  Townslte  Co.  30  Mont.  401.  76  Pac. 
808 — Penrhyn  Slate  Co.  v.  Granville  Elec- 
tric Light  &  P.  Co.  181  N.  T.  90,  73  N.  B. 
566. 

liands  revested  in  ITnltcd  States. 

See  also  supra,   157,   182,   188;    infra, 
283-287,  318. 

190.  Lands  on  which  a  settlement  was 
made  under  the  Oregon  donation  act  of  Sep- 
tember 27,  1850  (9  Stat,  at  L.  496,  chap. 
76),  and  the  act  of  February  14.  1853  (10 
Stat,  at  L.  158,  chap.  69,  U.*S.  Comp.  SUt 
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1901,  p.  1358),  amendatory  thereof,  but 
which  werv  abandoned,  without  compliance 
with  the  conditions  as  to  residence  or  proof, 
fifteen  years  before  their  selection  as  lieu 
lands  under  the  grant  of  July  25,  1866  (14 
Stat,  at  1^  239,  chap.  242),  to  the  Oregon 
Central  llailroad  Company,  were  not  "'re- 
>er\'ed**  from  bale,  within  the  meaning  of 
that  act,  so  as  to  prevent  the  grant  from  at- 
taching to  such  lands,  although  the  donation 
notification  had  not  been  formally  canceled. 
Oregon  &  C.  R.  Co.  v.  United  States,  190  U. 
S.  186.  23  Sup.  Ct.  Rep.  673,  47:  1012 

Cited  in  United  States  ▼.  Oregon  ft  C.  R.  Co. 
133  Fed.  954. 

191.  Lands  are  undisposed  of  within  the 
meaning  of  the  grant  of  1864  to  Iowa  in  aid 
uf  railroads,  and  are  equitably  the  property 
of  the  United  States,  where  the  only  rail- 
road to  which  they-  could  be  given  has  re- 
ceived all  the  public  lands  it  tfould  be  enti- 
tled to  under  the  grant,  and  the  state  has 
not  disposed  and  does  not  intend  to  dispose 
of  them  for  such  road.  Sioux  City  &  St.  P. 
R.  Co.  V.  United  States,  159  U.  S.  349,  16 
Sup.  Ct.  Rep.  17,  40:  177 
Cited  in  Southern  P.  R.  Co.  v.  United  States, 

183  U.  S.  525.  46  L.  ed.  311,  22  Sup.  Ct. 
Rep.  154 — Manley  v.  Tow,  110  Fed.  250— 
Benner  v.  Lane.  116  Fed.  408 — Brett  v. 
Melaterling.  117  Fed.  769. 

192.  The  claim  of  a  homestead  or  pre- 
lum ption  entry,  made  at  any  time  before  fil- 
ing a  map  of  definite  location  of  a  railway, 
prevents  the  lands  covered  by  such  claim 
from  passing  to  such  railway  under  its 
land  grant,  even  though  such  entry  be  sub- 
dcquently  abandoned.  Shiver  v.  United 
SUtes,  169  U.  S.  491,  16  Sup.  Ct.  Rep.  54, 

40:231 

Cited  In  Northern  P.  R.  Co.  v.  Sanders,  166  U. 

S.    633,    41    L.   ed.    1144,    17    Sup.    Ct.    Rep. 

671 — Stone  v.  United  States.  167  U.  S.  194, 

42  L.  ed.  133,  17  Sup.  Ct.  Rep.  778. 

193.  That  a  pre-emption  entry  was  can- 
celed after  the  date  of  a  railroad  grant  did 
not  bring  the  land  pre-empted  imder  the 
operation  of  the  grant.  Bardon  v.  Northern 
P.  R.  Co.  145  U.  S.  535,  12  Sup.  Ct.  Rep. 
856,  36:806 

194.  The  cancelation  of  a  homestead  entry 
after  a  subsequent  grant  to  a  railroad  and 
the  definite  location  of  its  line  of  road  did 
not  inure  to  the  benefit  of  the  railroad  com- 
pany, but  the  land  reverted  to  the  govern- 
ment, and  became  a  part  of  the  public  do- 
main, subject  to  appropriation  by  the  first 
If^^I  applicant.  Hastings  &  D.  R.  Co.  v. 
Wliitncv,  132  U.  S.  357,  10  Sup.  Ct.  Rep. 
112,       *  33:  363 

Lands  incladed  in  Mexican  grant. 

195.  I^nd  covered  by  a  Mexican  grant  is 
not  public  land,  within  the  meaning  of  the 
acts  of  Congress  making  grants  to  railroads, 
hut  was  reserved  from  the  granting  clause 
of  thofle  statutes;  and  grants  thereof  as 
fiublic  lands,  are  void.  Doolan  v.  Carr.  125 
r.  S.  618.  8  Sup.  Ct.  Rep.  1228,  31:  844 
Di»tinoui9hed   In    St.    Paul   &  N.    P.   R.   Co.    v. 

St.    Paul.    M.    ft   M.    R.    Co.    57    Fed.    273— 


Winona  ft  St.  P.  Land  Co.  v.  Ebilcisor,  o'2 
Minn.  320,  54  N.  W.  91. 
Cited  in  Mann  v.  Tacoma  Land  Co.  153  U.  S. 
284,  38  L.  ed.  717,  14  Sup.  Ct.  Rep.  820 
— I^ke  Superior  Ship  Canal  R.  &  Iron  Co. 
V.  Cunningham,  155  U.  S.  374.  39  I^  ed.  190. 
15  Sup.  Ct.  Rep.  103 — Johnson  v.  Drew,  171 
U.  S.  100,  43  L.  ed.  91,  18  Sup.  Ct.  Rep. 
800 — United  States  v.  Conway,  175  U.  S. 
68,  44  L.  ed.  75,  20  Sup.  Ct  Rep.  13>-Hln' 
nesota  v.  Hitchcock.  185  U.  S.  392,  46  L. 
ed.  964.  22  Sup.  Ct.  Rep.  650— United  States 
y.  Southern  P.  R.  Co.  39  Fed.  142 — United 
States  V.  Southern  P.  R.  Co.  45  Fed.  607 
— Burr  V.  Greeley.  8  C.  C.  A.  358,  10  U.  S. 
App.  409,  52  Fed.  927 — Northern  P.  R.  Co. 
V.  Cannon,  4  C.  C.  A.  309,  7  U.  S.  App.  507, 
54  Fed.  258 — Lakin  v.  Roberts,  4  C.  C.  A. 
440,  7  U.  S.  App.  539.  54  Fed.  463— South- 
em  P.  R.  Co.  V.  Brown,  68  Fed.  335 — De- 
Lacey  v.  Northern  P.  R.  Co.  19  C.  C.  A. 
164,  44  U.  S.  App.  257,  72  Fed.  733— South- 
em  P.  R.  Co.  V.  Brown.  21  C.  C  A.  241, 
44  U.  S.  App.  620.  75  Fed.  90 — New  Dun- 
derberg  Hin.  Co.  v.  Old.  25  C.  C.  A.  120.  49 
U.  S.  App.  201.  79  Fed.  602 — Garrard  v. 
Silver  Peak  Mines.  82  Fed.  583 — Apis  v. 
United  States,  88  Fed.  935 — McFadden  v. 
Mountain  View  Min.  ft  Mill.  Co.  38  C.  C.  A. 
364.  97  Fed.  680— King  v.  McAndrews,  104 
Fed.  431 — Southern  P.  R.  Co.  v.  United 
States,  66  C.  C.  A.  564,  133  Fed.  666 — 
Heeser  v.  Miller,  77  Cal.  193.  19  Pac.  375— 
Carr  v.  Quigley.  79  Cal.  131.  21  Pac.  607— 
CucamoDga  Fruit-L4ind  Co.  v.  Moir.  83  Chi. 
107.  23  Pac.  359 — McLaughlin  v.  Menottl. 
89  Cal.  362.  26  Pac.  880— Fredericks  v. 
Zumwalt.  134  Cal.  48.  66  Pac.  38 — Johnson 
v.  Drew,  34  Fla.  138,  43  Am.  St.  Rep.  172, 
15  So.  780 — Janes  v.  Wilkinson,  2  Kan.  App. 
366.  42  Pac.  735 — Horsky  ▼.  Moran,  21  Mont. 
353.  53  Pac.  1064 — Weeks  v.  Bridgman,  41 
Minn.  357,  43  N.  W.  81— Oklahoma  City  v 
Hill  Bros.  6  Okla.  125.  50  Pac.  242— Board 
of  Trustees  v.  Cuppett,  52  Ohio  St.  587.  40 
N.  E.  792. 

196.  Mexican  claims  are  excluded  from 
the  grant  to  the  railroad  company  to  the  ex- 
tent of  such  claims,  when  the  grant  was  for 
land  with  specific  boundaries  or  known  by  a 
particular  name,  and  also  to  the  extent  of 
the  (quantity  named  within  outboundaries 
containing  a  greater  area.  Doolan  v.  Carr, 
125   U.  S.  618,  8  Sup.  Ct.  Rep.  1228, 

31:844 
Cited  in  Cameron  v.  United  States,  148  U.  S. 
310.  37  L.  ed.  462.  13  Sup.  Ct.  Rep.  595— 
Carr  v.  Quigley.  149  U.  S.  661.  37  L.  ed. 
880.  18  Sup.  Ct.  Rep.  961 — Foss  v.  Hinkell, 
78  Cal.  161,  20  Pac.  393. 

197.  A  railroad  land  grant  embracing 
within  its  boundaries  Mexican  floating 
grants  takes  effect  except  as  to  the  quantity 
of  land  granted  in  the  Mexican  grant;  and 
the  railroad  company  is  entitled  to  patents 
for  the  odd  sections  of  the  remainder.  Unit- 
ed States  V.  McLaughlin,  127  U.  S.  428,  8 
Sup.  Ct.  Rep.  1177,  32:  213 

198.  Patents  issued  to  the  Central  Pacific 
Railroad  Company,  for  any  section  east  of 
range  6  within  the  boundaries  of  the  Mos- 
quelamos  grant,  are  valid,  there  being 
enough  land  west  of  range  7  to  satisfy  the 
floating  grant  of  11  square  leagues.    United 
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States  V.  McLaughlin,  127  U.  S.  428,  8  Sup. 

Ct.  Rep.  1177,  32:  213 

Schow  V.  Uarriman,  154  U.  S.  609  Appx.  14 

Sup.  Ct.  Rep.  1209,  and  22:  556 

199.  Where  a  Mexican  grant  was  for  a 
.specific  quantity  of  land  within  a  described 
area  containing  a  much  larger  quantity, 
only  the  quantity  actually  granted  was  re- 
served from  disposition  by  the  government 
during  the  examination  of  the  validity  of 
the  grant.  The  remainder  was  at  its  dis- 
posal as  a  part  of  the  public  domain;  and 
its  patent  made  to  a  railroad  company,  of 
such  remainder,  or  a  part  thereof,  passed 
the  land.  Carr  v.  Quigley,  149  U.  S.  652,  13 
Sup.  Ct.  Rep.  961,  37:  885 
Cited  in  United  States  r.  Oregon  &  C.  R.  Co. 

69   Fed.   901— Lockhart   t.    Wills.    9   N.    M. 
355,  54  Pac.  330. 

200.  The  objection  that  there ,  had  not 
been  the  final  order  of  confirmation  requisite 
under  the  act  of  March  3,  1851  (9  Stat,  at 
L.  631,  chap.  41),  §  13,  to  justify  an  of- 
ficial survey  of  a  Mexican  grant,  because 
the  Federal  government  had  appealed  to  the 
Federal  Supreme  Court  fr(»n  the  decree  of 
confirmation  in  the  district  court,  is  not 
available  to  defeat  the  contention  that  land^ 
within  the  place  limits  of  a  railroad  gra" 
which  were  also,  when  the  map  of  definiw.* 
location  was  filed  and  approved,  included 
by  the  lines  of  such  8ur\'ey,  were  8ub 
judice,  and  therefore  excluded  from  the 
grant  to  the  railroad  company,  where  such 
appeal  had  practically  been  abandoned  be- 
fore the  survey  through  a  delay  of  ten  years 
in  filing  the  transcript  of  record  in  the  ap- 
pellate court,  and  the  government  did  not 
question  the  right  to  the  survey  when  the 
application  therefor  was  made.  Southern 
P.  R.  Co.  v.  United  States,  200  U.  S.  354, 
26  Sup.  Ct.  Rep.  298.  50:  512 
Cited  In  United   States   v.   Chicago.  M.   &   St. 

P.  R.  Co.   148  Fed.  890. 

201.  Lands  within  the  place  limits  of  a 
railroad  land  grant,  but  which  were  also 
included  by  the  lines  of  an  oflicial  survey  of 
a  Mexican  grant,  made  at  the  instance  of 
the  person  to  whom  such  grant  was  con- 
firmed to  remove  the  uncertainty  as  to  its 
boundaries  due  to  the  generality  of  the  de- 
scription in  the  decree  of  confirmation,  must 
be  deemed  sub  judicCy — at  least,  until  the 
survey  is  set  aside, — and  therefore  exclud- 
ed from  the  grant  to  the  railroad  company, 
although  the  claimant  may  not  have  insist- 
ed upon  the  boundaries  as  so  established. 
Southern  P.  R.  Co.  v.  United  States,  200  U. 
S.  354.  26  Sup.  Ct.  Rep.  298,  50:  512 

Lands  In  possession  of  Indians. 

Express  Reservation,  see  infra,  209,  210, 
220. 

Valid itv  of  Reservation  to  Indians  bv 
War  Department,  see  Executive  De- 
partments. 39. 

Grants  by  Foreign  Sovereign  within  In- 
dian Count rv.  see  Private  Land 
Claims,  21,  22. 

202.  The  grant  bv  the  act  of  Consres'*  of 
Julv  2,  1864,  to  the  Xortliern  Pacific  Hail- 


road  Company,  of  lands  to  which  the  Indian 
title  had  not  been  extinguished,  conveyed 
the  fee  subject  to  their  right  of  occupancy. 
Buttz  V.  Northern  P.  R.  Co.  119  U.  S.  55.  7 
Sup.  Ct.  Rep.  100,  30:  330 

Cited  in  Jones  v.  Meeban,  175  U.  S.  8.  44  L. 
ed.  53,  20  Sup.  Ct.  Uep.  1 — Southern  P.  R. 
Co.  y.  Bell,  183  U.  S.  681,  46  L.  ed.  387,  22 
Sup.  Ct.  Rep.  232 — Minnesota  v.  Hltchcoclc, 
185  U.  S.  399.  46  L.  ed.  907.  22  Sup.  Ct. 
Rep.  650 — Washington  &  I.  R.  Co.  ▼.  North- 
ern P.  R.  Co.  2  Idaho.  555,  21  Pac.  668 — 
SUte  ▼.  Kennard,  57  Neb.  716,  78  N.  W. 
282. 

203.  The  agreement  of  the  Sisseton  and 
Wahpeton  bands  of  Dakota  or  Sioux  Ind- 
ians, for  the  relinquishment  of  their  title, 
was  accepted  by  the  United  States  when  ap- 
proved by  the  Secretary  of  the  Interior, 
June  19,  1873,  but  took  effect  according  to 
stipulation  therein,  May  19,  1873;  and  upon 
the  definite  location  of  the  line  of  the  rail- 
road thereafter,  the  right  of  the  company 
immediately  attached.  Buttz  v.  Northern 
P.  R.  Co.  119  U.  S.  55,  7  Sup.  Ct.  Rep.  100, 

30:  330 

Cited  in  St.  Paul.  M.  ft  M.  R.  Co.  y.  Sage.  17 

C.   C.   A.   567,   86  U.    S.   App.   340,   71   Fed. 

49 — United  States  ex  rel.  Search  v.  Choctaw, 

O.  ft  G.  R.  Co.  3  Okla.  408,  41  Pac.  729. 

204.  Where  a  grant  absolute  in  terms  is 
made  by  Congress  to  a  railway  company  for 
its  right  of  Wdy,  of  lands  reserved  for  the 
occupancy  of  the  Indians,  such  grant  con- 
veys the  fee  and  possession,  leaving  no 
rights  in  the  Indians.  Missouri,  K.  ft  T.  R. 
Co.  V.  Roberts,  152  U.  S.  114,  14  Sup.  Ct. 
Rep.  496,  38:  377 
Cited  in   New   Mexico  v.   United   States  Trust 

Co.  172  U.  S.  182,  43  L.  ed.  411,  19  Sup. 
Ct.  Rep.  128 — Mercantile  Trust  Co.  ▼.  At- 
lantic ft  P.  R.  Co.  63  Fed.  911. 

205.  Lands  in  the  possession  of  the  Ind- 
ians when  the  act  of  1857,  granting  lands 
to  the  territory  of  Minnesota  to  aid  in  the 
construction  of  railroads,  was  passed,  and 
which  were  included  in  the  lands  intended 
to  be  granted  by  said  act,  passed  to  the 
state  for  the  benefit  of  the  railroad  when 
it  was  definitely  located  and  the  Indian  title 
extinguished.  St.  Paul,  M.  ft  M.  R.  Co.  v. 
Phelps,  137  U.  S.  528,  11  Sup.  Ct.  Rep.  168, 

34:767 

206.  A  congressional  grant  of  land  in  aid 
of  railroad  construction  only  attaches  to 
such  part  of  the  public  domain  as  is  sub- 
ject to  sale  or  other  disposal.  It  cannot  be 
considered  to  include  any  part  of  an  Indian 
reservation  secured  by  treaty.  Specific  lan- 
guage, leaving  no  room  for  doubt  as  to  the 
legislative  will,  is  required  for  such  a  pur- 
pose. Where  the  act  does  not  mention  it, 
there  is  no  reason  to  expect  that  Congress, 
in  making  the  grant,  contemplated  the  ex- 
tinction of  the  Indian  title.  Leavenworth, 
L.  &  G.  R.  Co.  V.  United  States,  92  U.  S.  733, 

23:  634 

Cited  in  Scott  r.  Carew.  106  IT.  S.  Ill,  49  L. 

pd.  400.  2.'>   Sup.  Ct.   Rep.   103 — Washington 

ft  I.  R.  Co.  V.   Northorn  P.  R.  Co.  2  Idaho, 

.■*55.  21  Pac.  658. 

207.  Neither  the  Act  of  March   3,   1863, 
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granting  lands  to  the  State  of  Kansas  in  aid 
of  railroads,  nor  the  Indian  treaty,  nor  a 
subsequent  Act  relating  to  the  road,  grants 
Osage  land.  The  lands  were  otherwise  ap- 
propriat4>d  by  the  treaty,  and  hence  except- 
ed by  the  proviso  of  the  Act.  Missouri  K 
&  T.  R.  Co.  V.  United  States.  92  U.  S.  760, 
note,  23:  645- 

208.  A  grant  of  alternate  sections  of  land 
within  10  miles  of  each  side  of  a  contemp- 
lated railroad,  in  aid  of  its  construction, 
does  not  operate  as  a  grant  of  Indian  reser- 
vation lands  within  those  limits.  It  cannot 
be  implied  that  Congress  meant  to  buy  out 
the  Indian  title  for  the  benefit  of  the  com- 
pany. Leavenworth,  L.  &  G.  R.  Co.  v.  Unit- 
ed SUtes,  92  U.  S.  733,  23:  634 
Cited    In    United    States    y.    McLaaghlln,    127 

V.  8.  452,  32  L.  ed.  221,  8  Sup.  Ct.  Rep. 
1177 — Shanklln  v.  McNamara,  87  Cai.  38."), 
26  Pac.  345— Veale  y.  Mayoes,  23  Kan.  24 
— 6 rioter  y.  Kansas  P.  R.  Co.  23  Kan.  650. 

liands  expressly  excepted  from  grant. 

Burden  of  Proof,  see  Evidence,  175. 
See  also  infra,  308,  309. 

209.  A  proviso  excepting  from  a  grant  of 
public  lands  all  lands  "heretofore  reserved" 
is  not  limited  to  lands  set  apart  for  mili- 
taTy  posts  and  the  like,  but  includes  an  Ind- 
ian reservation.  Leavenworth,  L.  ft  G.  R. 
Co.  V.  United  States,  92  U.  S.  733,  23:  634 
CiUd  In  Cameron  v.  United  States,  148  U.  8. 

309,  37  L.  ed.  462,  13  Sup.  Ct.  Rep.  595 — 
Mlssonrl,  K.  &  T.  R.  Co.  y.  Roberts.  152  U. 
8.  119.  38  L.  ed.  380,  14  Sup.  Ct.  Rep.  40(i 
— ^Atlantic  k  P.  R.  Co.  v.  Mln^us,  165  U. 
8.  435,  41  L.  ed.  779,  17  Sup.  Ct.  Rep.  348 
— Northern  P.  R.  Co.  v.  Musser-Sauntry 
Land,   LogK\ns  &   Mfg.   Co.   168   U.    S.    609, 

42  U  ed.  598.  18  Sup.  Ct.  Rep.  205 — North- 
em  P.  R.  Co.  y.  Hinchman,  53  Fed.  525 — 
Oref^n  ft  C.  R.  Co.  y.  United  States,  23 
C.  C.  A.  27.  48  U.  S.  App.  1.  77  Fed.  79— 
Apis  y.  United  States,  88  Fed.  940 — ^Kinic 
y.  McAndrewB,  50  C.  C.  A.  38,  111  Fed. 
869 — Roberts    y.    Missouri,    K.   ft   T.    R.    Co. 

43  Kan.  104,  22  Pac.  1006— State  v.  Ken- 
nard,  57  Neb.  716.  78  N.  W.  282. 

210.  Neither  the  act  of  March  3,  1863, 
granting  lands  to  the  state  of  Kansas  in 
aid  of  railroads,  nor  the  Indian  treaty,  nor 
a  subsequent  act  relocating  the  road,  grants 
Osage  lands.  The  lands  were  otherwise  ap- 
propriated by  the  treaty,  and  hence  except- 
ed by  the  proviso  of  the  act,  reserving  all 
lands  heretofore  reserved  to  the  United 
States  by  competent  authority  or  for  any 
purpose  whatsoever.  Leavenworth,  L.  ft  G. 
R.  Co.  V.  United  States,  92  U.  S.  733, 

23 :  634 

211.  Lands  were  expressly  excepted  from 
the  grant  made  for  the  benefit  of  the  North- 
em  Pacific  Railroad  that  were  not  free  from 
pre-emption  on  other  claims  or  rights  at  the 
time  the  line  of  the  road  was  definitely 
fixed  and  a  platt  thereof  filed  in  the  office  of 
the  Commissioner  of  the  General  Land  Of- 
fice. Northern  P.  R.  Co.  v.  Sanders,  166 
U.  S.  620,  17  Sup.  Ct.  Rep.  671,  41:  1139 
Cited  in  Northern  P.  R.  Co.  y.  Musser-Saun- 
try Land,  Logging  ft  Mtg.  Co.  168  U.  S. 
609,   42   L.   ed.   598,    18    Sup.   Ct.   Rep.    205 


— Northern  P.  R.  Co.  y.  De  Lacey.  174  V. 
8.  6.15.  4.1  L.  ed.  1115,  19  Sup.  Ct.  Rep.  701 
— United  States  v.  Oregon  &  C.  R.  Co.  17r. 
U.  S.  43,  44  L.  ed.  365.  20  Sup.  Ct.  Kep.  1*01 
— Tarpey  y.  Madsen,  178  U.  8.  226.  44  L. 
ed.  1047.  20  Sup.  Ct.  Rep.  849— Ilowitt  x. 
Schnltz,  180  U.  S.  146,  45  L.  ed.  468,  21  Sup. 
Ct.  Kep.  309— Northern  P.  R.  Co.  v.  McCor 
mick,  89  Fed.  602 — United  States  v.  XortL 
ern  P.  R.  Co.  103  P>d.  390— McCune  v.  EssIk. 
118  Fed.  280— Murray  y.  Polglase,  23  Mont. 
419,  59  Pac.  439. 

212.  A  person  in  possession  of  public 
lands  with  intent  to  obtain  title  undor  the 
pre-emption  law,  and  who  has  inclosed  and 
improved  them,  has  a  possessory  claim 
which  is  protected  by  the  act  of  Conf^rcss  of 
March  3,  1875,  granting  lands  to  railroads, 
against  appropriation  except  through  con- 
demnation proceedings.  Washington  ft  I. 
R.  Co.  V.  Osbom,  160  U.  S.  103,  16  Sup.  Ct. 
Rep.  219,  40:  356 
Cited  In  Spokane  Falls  &  N.  R.  Co.  y.  Ziegler, 

167  U.  S.  73,  42  I.,  ed.  82,  17  Sup.  Ct.  Rep. 
728— Osbom  y.  United  States,  33  Ct.  CI. 
307 — Holmes  y.  United  States,  65  C.  C.  A. 
493.  118  Fed.  999— Denyer  &  R.  G.  R.  Co.' 
y.  Wilson,  28  Colo.  11,  62  Pac.  843 — James- 
town ft  N.  R.  Co.  V.  Jones,  7  N.  D.  628,  76 
N.   W.  227. 

213.  The  alternate  odd-numbered  sections 
within  the  exterior  limits  of  the  general 
route  of  the  Northern  Pacific  Railway  Com- 
pany were  not  so  vested  in  that  company 
by  the  mere  filing  of  the  map  of  general 
route  and  a  withdrawal  order  based  thereon 
as  not  to  be  subject  to  occupancy  in  good 
faith  by  homestead  settlers  prior  to  the 
definite  location  of  the  road,  although  the 
act  of  July  2,  1864,  chap.  217  ( 13  Stat,  at 
L.  365 ) ,  §  6,  declares  that  the  "odd  sections 
of  land  hereby  granted  shall  not  be  liable  to 
sale  or  entry  or  pre-emption  before  or  after 
they  are  surveyed,  except  by  said  company," 
since  this  section  must  be  read  in  connection 
with  i  3,  which  restricts  the  grant  to  such 
odd-numbered  sections  as  are  free  from  pre- 
emption or  other  claims  or  rights  at  the 
date  of  definite  location,  and  authorizes  the 
company  to  select  other  lands  in  lieu  of 
any  found  at  that  date  to  be  "occupied  by 
homestead  settlers."  Nelson  v.  Northern  P. 
R.  Co.  188  U.  S.  108,  23  Sup.  Ct.  Rep.  302, 

47:  406 
Distinguished  in   Northern    Lumber   Co.    y.    O'- 
Brien,  71   C.   C.   A.   604,   13»   Fed.   620. 

Cited  in  Oregon  ft  C.  R.  Co.  y.  United  States, 
189  U.  S.  Ill,  47  L.  ed.  730,  23  Sup.  Ct. 
Rep.  615 — Toltec  Ranch  Co.  y.  Cook,  191  U. 
8.  538,  48  L.  ed.  293,  24  Sup.  Ct.  Rep.  160 
— ^United  States  y.  Losekamp,  62  C.  C.  A. 
593,  127  Fed.  961 — Eastern  Oregon  Land 
Co.  y.  Brosnan,  147  Fed.  814 — Oregon  Short 
Line  R.  Co.  y.  Quigley,  10  Idaho,  782,  80 
Pac.  401. 

214.  Continuous  occupation  of  public  land, 
with  a  bona  fide  intention  to  acquire  it 
under  the  homestead  laws  as  soon  as  it 
should  be  surveyed,  constitutes,  when  be- 
gun prior  to  the  definite  location  by  the 
Northern  Pacific  Railroad  Company  of  its 
route,  a  "claim"  upon  the  land  within  the 
meaning  of  the  act  of  Congress  of  July  2, 
1864,  chap.  217   (13  Stat,  at  L.  365),  {  3, 
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restricting  the  grant  in  aid  of  such  railroad 
to  such  odd-numbered  sections  within  speci- 
fied general  limits  as  were  free  from  pre- 
emption or  "other  claims  or  rights"  at  the 
date  of  definite  location,  and  authorizing 
the  company  to  select  other  lands  in  lieu 
of  any  found  at  that  date  to  be  "occupied 
by  homestead  settlers."  Nelson  v.  Northern 
P.  R.  Co.  188  U.  S.  108,  23  Sup.  Ct.  Rep. 
302,  47: 406 

Cited  in  Knepper  y.  Bands,  194  U.  S.  485,  46 
L.  ed.  1086,  24  Sup.  Ct.  Rep.  744 — Edwards 
V.   Begole,   57   C.   C.   A.   254,    121    Fed.   10 

215.  No  such  reservation  of  lands  within 
that  portion  of  the  grant  to  the  Northern 
Pacific  Railroad  Company  under  the  act  of 
July  2,  1864,  (13  Stat,  at  L.  365,  chap.  217), 
which  was  forfeited  to  the  United  States  by 
the  act  of  September  29,  1890  (26  Stat,  at 
L.  496,  chap.  1040,  U.  S.  Comp.  Stat.  1901, 
p.  1598),  as  te  except  from  the  grant  made 
to  that  company  by  the  joint  resolution  of 
May  31,  1870  (16  Stat,  at  L.  378) ,  the  lands 
conunon  to  both  grants,  was  effected  by  the 
transmission  to  the  Secretary  of  the  In- 
terior in  1865  by  the  president  of  the  com- 
piftiy  of  a  map  of  the  general  line  of  the 
road,  which  was  not  authorized  by  the  com- 
pany, and  which  was  not  accepted  by  the 
Land  Department,  and  the  filing,  two  months 
after  the  date  of  such  resolution,  of  two 
maps  of  general  route,  which  included  the 
line  authorized  by  the  resolution.  United 
States  V.  Northern  P.  R.  Co.  193  U.  S.  1, 
24  Sup.  Ct.  Rep.  330,  48:  593 
Cited  m  Northern  Lumber  Co.  t.  O'Brien,  71 

C.  C.  A.  606,  139  Fed.  622. 

216.  Land  within  the  20-mile  limit  of  the 
grant  to  the  Texas  Pacific  Railroad  Com- 
pany by  the  act  of  March  3,  1871,  chap.  122, 
I  9  (16  Stat,  at  L.  573),  was  excepted  from 
the  grant  by  §  23  of  that  act,  te  the  South- 
ern Pacific  Railroad  Company,  by  the  pro- 
viso therein  .that  such  section  ''snail  in  no 
way  affect  or  impair  the  rights,  present  or 
prospective,  of  the  Atlantic  &  Pacific  Rail- 
road Company  or  any  other  railroad  com- 
pany." Southern  P.  R.  Co.  v.  United  States, 
189  U.  S.  447,  23   Sup.  Ct.  Rep.  567, 

47:  896 

217.  The  reservations  annexed  te  the  act 
of  May  15,  1856,  granting  lands  to  the 
state  of  Iowa  in  aid  of  railroads,  embraced 
lands  granted  by  the  act  of  September  28, 
1850,  Imown  as  the  swamp-land  grant.  Bur- 
lington k  M.  R.  Co.  V.  Fremont  County, 
9  Wall.  89,  19:  563 
Distinffuisfied  in  Cahn  v.  Barnes,  7  Sawy.  54, 

6  Fed.  331. 

Cited  In  Hannibal  &  St.  J.  R.  Co.  v.  Smith,  0 
Wall.  97.  19  L.  ed.  600— McCormick  v. 
Hayes,  159  U.  S.  338,  40  L.  ed.  178,  16 
Sup.  Ct.  Rep.  37 — Sanger  v.  Sargent,  8  Sawy. 
94,  Fed.  Cas.  No.  12,319 — Kansas  P.  R.  Co. 
T.  Atchison.  T.  k  8.  F.  R.  Co.  2  McCrary, 
554,  13  Fed.  107— Chlsm  v.  Price,  54  Ark. 
267,  15  S.  W.  1031— Lux  v.  HagKin.  69  Cal. 
342,  10  Pac.  674 — Bellows  v.  Todd,  34  Iowa, 
30 — Page  County  v.  Burlington  &  M.  R.  Co. 
40  Iowa,  521 — Busch  v.  Donohue,  31  Mich. 
484 — Lockwood  v.  Hannibal  k  St.  J.  R.  Co. 
65  Mo.   237. 


218.  Under  act  of  Congress  of  June  22, 
1874,  e.xtending  the  time  for  the  completion 
of  the  St.  Paul  &,  Pacific  Railroad,  upon 
condition  that  the  rights  of  actual  settlers 
upon  the  lands  granted  to  aid  its  construc- 
tion shall  be  saved,  such  a  settler  who  sub- 
sequently receives  a  patent,  and  his  grantee, 
are  entitled  to  the  land  as  against  the  com- 
pany. St.  Paul,  M.  &  M.  R.  Co.  v.  Green- 
algh,  139  U.  S.  19,  11  Sup.  Ct.  Rep.  395, 

35:71 
St.  Paul»  M.  &  M.  R.  Co.  v.  Wenze),   139 

U.  S.  23,  11  Sup.  Ct.  Rep.  396,  35:  73 

Cited  in  St.  Paul,  M.  &  M.  R.  Co.  v.  Greeoalgh. 

139  U.  S.  23,  35  L.  ed.  73,  11  Sup.  Ct  Rep. 

395. 

219.  An  unsworn  declaratory  statement 
to  the  effect  that  the  claimant  has  settled 
and  improved  land  and  intends  to  purchase 
it  under  the  pre-emption  law,  when  accepted 
by  the  local  land  officers  and  noted  on  the 
land  bookfs  is  sufficient  to  take  the  land  out 
of  the  soope  of  a  railroad  grant  having  the 
usual  excepting  clauses.  Whitney  v.  Taylor. 
158  U.  S.  85,  15  Sup.  Ct.  Rep.  796,  39:  906 
Cited  in  De  Lacey  v.   Norther/i  P.   R.   Co.   19 

C.  C.  A.  163,  44  TJ.  S.  Apn.  257.  72  Fed. 
732— -Murray  t.  Polglase,  28  Mont.  419,  69 
Pac.  439. 

220.  That  part  of  §  3  of  the  Northern 
Pacific  land  grant  of  1864  which  exccpt.<« 
from  the  grant  lands  reserved,  sold,  granted. 
or  otherwise  appropriated,  and  to  which  a 
pre-emption  and  other  rights  and  claim.s 
have  attached  when  a  map  of  definite  loca- 
tion has  been  filed,  does  not  include  the  In- 
dian right  of  occupancy  wtthin  such  other 
rights  and  claims;  nor  does  it  include  pre- 
emptions of  land  not  subject  to  pre-emption 
under  §  6.  Buttz  v.  Northern  P.  R.  Co. 
119  U.  S.  55,  7  Sup.  Ct.  Rep.  100, 

30:330 

221.  Land  included  within  an  existing 
claim  on  the  records  of  a  local  land  office, 
on  the  part  of  an  individual  under  the 
homestead  or  pre-emption  law,  which  has 
been  recognized  by  officers  of  the  govern- 
ment, is  within  the  ordinary  excepting 
clauses  of  a  railroad  grant,  although  the 
claim  may  be  unenforceable  and  subject  to 
cancelation,  if  it  has  not  in  fact  been  can- 
celed or  set  aside.  Whitney  v.  Taylor,  158 
U.  S.  85,  15  Sup.  Ct.  Rep.  796,  39:  906 
Cited  in  Shiver  v.  United  States.  159  U.  8.  494, 

40  L.  ed.  232,  16  Sup.  Ct.  Rep.  54 — Weeks 
▼.  Bridgman,  159  U.  S.  546,  40  L.  ed.  254, 
16  Sup.  Ct.  Rep.  72 — Northern  P.  R.  Co.  v. 
Sanders,  166  U.  S.  632,  41  L.  ed.  1143,  17 
Sup.  Ct.  Rep.  671 — Southern  P.  R.  Co.  v. 
Brown,  21  C.  C.  A.  241,  44  U.  S.  App.  620, 
75  Fed.  90 — United  States  v.  Southern  P. 
R.  Co.  76  Fed.  136 — Garrard  v.  Silver  l»eak 
Mines.  82  Fed.  584 — McCune  v.  Esslif.  118 
Fed.  280 — Jamestown  &  N.  R.  Co.  v.  Jones, 
7  N.  D.  625.  76  N.  W.  227— Ilerrlngton  v. 
Clark,  50  Kan.  649.  44  Pac.  624— Nelson  v. 
Big  Biackfoot  Mill  Co.  17  Mont.  555.  44 
Pac.  81 — Snnborn  v.  Knight,  100  Wis.  222, 
75  N.  W.  1009. 

222.  A  grant  of  lands  to  a  railroad  com- 
pany, providing  that  it  shall  not  affect  or 
impair  the  rights  of  another  company  to 
which  a  prior  grant  had  been  made,  is  inef- 
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fectual  to  convey  lands  included  in  the  ear- 
lier grant,  even   when   a   forfeiture  of  the 
earlier  grant  is  enforced  by  reason  of  failure 
to  perform  its  conditions,  while  all  the  con- 
ditions of  the  latter  grant  are  complied  with. 
United    States   v.   Southern   P.   R.   Co.   146 
U.  S.  570,  13  Sup.  Ct.  Rep.  152,         36:  1091 
Citetl  In  United  States  y.  American  Bell  Teleph. 
Co.    167  U.  S.  240,  42   L.  ed.  154,   17    Sup. 
Ct.   Rep.  809 — Tarpey  v.  Madsen.  178  U.   S. 
227,  44  L.  ed.  1047,  20  Sup.  Ct.  Rep.  849— 
Vankirk   Land  k  Constr.   Co.   v.   Green,   132 
Ala.  352,  31  So.  484 — Owen  y.  Pomona  Land 
<&  Water  Co.  131  Cal.  537,  63  Pac.  850. 

223.  In  the  act  of  Congress  passed  May 
15,  1856,  granting  lands  to  Iowa  for  aid  to 
railroads,  the  proviso  excepting  from  its 
operation  all  lands  previously  reserved  for 
any  purpose  applies  to  the  several  acts  of 
Con<frrBs  in  regard  to  the  improvement  of 
the  Dps  Moines  river.  Lands  reserved  above 
the  Raccoon  fork  are  covered  by  said  pro- 
viso.    Williams  v.  Baker,  17  Wall.  144, 

21:  561 
Hiley  v.  Welles,  154  U.  S.  578  Appx.  and 

14  Sup.  Ct.  Rep.  1166,  19:  648 
4Ht€d  In  Leavenworth,  L.  &  G.  R.  Co.  v.  United 

States,  92  U.  S.  748,  23  L.  ed.  640 — ^Broder 
y.  Katoma  Water  &  Min.  Co.  101  U.  S.  277, 
25  L.  ed.  791— ITewItt  v.  Schultz,  180  U.  S. 
159,  45  L.  ed.  473,  21  Sup.  Ct.  Rep.  309— 
United  States  v.  Leavenworth,  L.  ft  G.  R.  Co. 
1  McCrary,  618.  Fed.  Cas.  No.  15,582 — 
Northern  P.  R.  Co.  v.  St.  Paul,  M.  ft  M.  R. 
Co.  26  Fed.  661 — Wisconsin  C.  R.  Co.  v. 
Forsytbe,  43  Fed.  886 — BuUard  v.  Des 
Moines  ft  Ft.  D.  R.  Co.  62  Iowa,  386,  17 
N.  W.  609. 

224.  Under  the  act  of  June  10,  1852, 
granting  lands  to  Missouri  for  railroad  pur- 
l  o<es,  swamp  and  overflowed  land,  as  de- 
M-ribed  in  the  act  of  September  20,  1850, 
was  reserved.  Hannibal  &  St.  J.  R.  Co.  v. 
Smith,  9  Wall.  95,  19:  599 
CiUd  in  Campbell  v.  United  States,  107  U.  S. 

411,  27  L.  ed,  594,  2  Sup.  Ct.  Rep.  769 — 
Wrigrht  y.  Roseberry,  121  U.  S.  506,  80  L. 
ed.  1043,  7  Sup.  Ct.  Rep.  985*— San  Fran- 
cisco Say.  Union  v.  Irwin,  11  Sawy.  670. 
28  Fed.  711— Chism  v.  Price,  54  Ark.  267, 

15  S.  W.  1031 — State  v.  Portsmouth  Sav. 
Bank,  106  Ind.  441,  7  N.  E.  379— Bellows 
V.  Todd,  34  Iowa,  80 — Busch  v.  Donohue, 
31  Mich.  483. 

225.  The  reservation  made  by  the  3d  sec- 
tion of  the  act  of  March  3,  1865,  increasing 
a  prior  grant  of  lands  to  Minnesota  for 
railroad  purposes,  applies  to  the  "granted 
lands*'  of  the  prior,  grant  falling  within  the 
six-mile  limit,  and  not  to  the  possible  'in- 
demnity lands''  which  might  be  subsequent- 
Iv  acquired.  Barney  v.  Winona  &  St.  P.  R. 
Co.  117  U.  S.  228,  6  Sup.  Ct.  Rep.  654, 

29:  858 

226.  In  the  act  of  Congress  passed  Miiy  15, 
1856,  granting  lands  to  Iowa  for  aid  to 
railroads,  the  proviso  excepting  from  its 
operation  all  landa  previously  reserved  for 
any  purpose  applies  to  the  several  acts  of 
Congress  in  regard  to  the  improvement  of 
the  Des  Moines  river.  Lands  reserved  above 
the  Raccoon  fork  are  covered  by  said  pro- 


viso.   Wolcott  V.  Des  Moines  Nav.  ft  R.  Co. 

5  Wall.  681,  18:  689 

Cited  In  Hannibal  &  St.  J.  R.  Co.  v.  Smith,  9 
Wall.  97,  19  L.  ed.  600— Williams  v.  Baker, 
17  Wall.  150,  21  L.  ed.  563 — Lcayenworth, 
L.  &  G.  R.  Co.  V.  United  States,  92  U.  S.  747, 
23  L.  ed.  640 — Broder  v.  Natoma  Water  & 
Min.  Co.  101  U.  S.  277,  25  L.  ed.  791— Wol- 
sey  V.  Chapman,  101  U.  S.  766,  25  L.  ed. 
919 — Litchfield  v.  Webster  County,  101  U. 
S.  774,  25  L  ed.  926 — Dubuque  &  S.  C.  R. 
Co.  V.  Des  Moines  Valley  B.  Co.  109  U.  S. 
330,   27   L.   ed.   953,   3   Sup.   Ct.   Rep.   188 — 

.  Bui  lard  v.  Des  Moines  &  Ft.  D.  R.  Co.  122 
U.  S.  173,  30  L.  ed.  1125,  7  Sup.  Ct.  Rep. 
1140 — Stryker  v.  Goodnow  (Stryker  y. 
Crane)  123  U.  S.  528,  31  L.  ed.  195,  8  Sup. 
Ct.  Rep.  203 — United  States  v.  Missouri,  K. 
ft  T.  R.  Co.  141  U.  S.  369,  35  L.  ed.  760,  12 
Sup.  Ct.  Rep.  13 — United  States  v.  Des 
Moines  Nav.  ft  R.  Co.  142  U.  S.  628,  35 
L.  ed.  1103,  12  Sup.  Ct.  Rep.  308 — Hamblln 
y.  Western  Land  Co.  147  U.  S.  636,  37  L 
ed.  271,  13  Sup.  Ct.  Rep.  353 — Spencer  v. 
McDougal.  159  U.  S.  64,  40  L.  ed.  77,  15 
Sup.  Ct.  Rep.  1026 — Northern  P.  R.  Co.  v 
Musser-Sauntry  Land,  Logging  ft  Mfg.  Co. 
168  U.  S.  607,  42  L.  ed.  698,  18  Sup.  Ct. 
Rep.  205 — Nelson  y.  Northern  P.  R.  Co.  188 
U.  S.  143,  47  L.  ed.  420,  23  Sup.  Ct.  Rep. 
302 — Russian- American  Packing  Co.  v.  United 
States,  39  Ct.  Cl.  480 — Litchfield  v.  Johnson, 
4  Dill.  554,  Fed.  Cas.  No.  8,387— United 
States  y.  Leavenworth,  L.  ft  G.  R.  Co.  1 
McCrary,  618,  Fed.  Cas.  No.  15,582 — ^North- 
em  P.  R.  Co.  v.  St.  Paul,  M.  ft  M.  R.  Co. 
26  Fed.  561 — United  States  v.  Des  Moines 
River  Nay.  ft  R.  Co.  43  Fed.  4 — Wisconsin 
C.  R.  Co.  y.  Forsythe,  43  Fed.  884 — North- 
ern P.  R.  Co.  y.  Musser-Sauntry  Land,  Log- 
ging ft  Mfg.  Co.  16  C.  C.  A.  103,  34  U.  S. 
App.  66,  68  Fed.  999 — United  States  v. 
Des  Moines  Valley  R.  Co.  28  C.  C.  A.  270, 
66  U.  S.  App.  246,  84  Fed.  42— Northern 
Lumber  Co.  y.  O'Brien,  134  Fed.  304 — Bul- 
lard  y.  Des  Moines  ft  Ft.  D.  R.  Co.  62  Iowa, 
386,  17  N.  W.  609— Goodnow  v.  Litchfield. 
68  Iowa,  278,  19  N.  W.  226 — ^lowa  Falls  ft 
S.  C.  R.  Co.  v.  Beck,  67  Iowa,  426,  26  N. 
W.  686 — ^Roberts  v.  Missouri,  K.  ft  T.  B. 
Co.  43  Kan.  105,  22  Pac.  1006 — O'Connor 
Gertgens,  85  Minn.  491,  89  N.  W.  866 — 
Northern  P.  B.  Co.  v.  Nelson,  22  Wash.  632, 

61  Pac.  703. 

227.  None  of  the  indemnity  lands  includ« 
ed  within  the  grants  of  the  Atlantic  &  Pa- 
cific Railroad  Company  can  pass  to  the 
Southern  Pacific  Railroad  Companv  under 
its  grant,  which  provides  that  it  shall  "in 
no  way  affect  or  impair  the  rights,  present 
or  prospective,  of  the  Atlantic  ft  Pacific  or 
any  other  railroad  company,"  although  the 
grant  to  the  Atlantic  ft  Pacific  was  forfeited 
because  it  failed  to  do  any  work  to  comply 
with  the  condition  of  the  grant.  United 
States  V.  Col  ton  Marble  &  Lime  Co.  146  U. 
S.  615,  13  Sup.  Ct.  Rep.  163,  36:  1104 

Cited  In  Noble  v.  Union  River  Logging  R.  uo. 
147  U.  S.  175,  37  L.  ed.  127,  13  Sup.  Ct.  Rep. 
271 — Southern  P.  R.  Co.  v.  United  States, 
168  U.  S.  1,  42  L.  ed.  355,  18  Sup.  Ct.  Rep. 
18 — Southern  P.  R.  Co.  v.  United  States, 
183  U.  S.  521,  46  L.  ed.  309,  22  Sup.  Ct. 
Rep.  154 — Southern  P.  R.  Co.  v.  United 
States,  48  C.  C.  A.  716,  109  Fed.  917— United 
States  v.  Southern  P.  R.  Co.  117  Fed.  .j52 — 
Southern  P.  R.  Co.  v.  Woods,  124  Cal. 
486,  57  Pac.  388 — San  Jose  Land  &  Water 
Co.    y.    San    Jose    Ranch    Co.    129    Cal.    678. 

62  Pac.   269--Grandin  v.   La   Bar,   3   N.    D. 
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462,  57  N.  W.  241 — Sage  t.  Swenson,  64 
MiDD.  619,  67  N.  W.  544. 

Mineral  lands. 

Invalidity   of   Patent,   see   infra,   1107. 

Construction  of  Land  Patent  as  Present- 
ing Federal  Question,  see  Courts, 
599. 

Land  Office  Records  as  Evidence  that 
Land  was  not  Swamp  or  Mineral, 
see  Evidence,  1145. 

228.  The  exception  of  mineral  lands  from 
grant,  in  the  acts  of  Congress,  applies  only 
to  such  lands  as  were  at  the  time  of  the 
grant  known  to  b«  so  valuable  for  their 
minerals  as  to  justify  expenditure  for  their 
extraction.  Davis  v.  Wiebbold,  139  U.  S. 
507,  11  Sup.  Ct.  Rep.  628,  35:  238 
Cited   in   Dower   v.   Richards,    151   U.   S.   663, 

3S  L.  ed.  307,  14  Sup.  Ct.  Rep.  452 — Barden 
T.  Northern  P.  R.  Co.  154  U.  S.  321.  88  L. 
ed.  1000,  14  Sup.  Ct.  Rep.  1030 — Moran  v. 
Horsky,  178  U.  S.  209,  44  L.  ed.  1039,  20 
Sup.  Ct.  Rep.  856 — Northern  P.  R.  Co.  v. 
Barden,  46  Fed.  600 — Northern  P.  R.  Co.  v. 
Walker,  47  Fed.  684 — Last  Chance  Min.  Co. 
v.  Tyler  Min.  Co.  9  C.  C.  A.  622,  16  U.  S. 
App.  456,  61  Fed.  567 — Montana  C.  R.  Co. 
V.  Migeon,  68  Fed.  815 — Migeon  v.  Montana 
C.  R.  Co.  23  C.  C.  A.  164,  44  U.  S.  App. 
724,  77  Fed.  257— Bonner  v.  Melkle,  82  Fed. 
704 — United  States  v.  Central  P.  R.  Co. 
84  Fed.  220— United  States  v.  Central  P. 
R.  Co.  93  Fed.  873 — Olive  Land  &  Develop- 
ment Co.  V.  Olmstead,  103  Fed.  572 — Lamed 
v.  Jenkins,  51  C.  C.  A.  347,  113  F'ed.  637— 
ULnta  Tunnel  Min.  ft  Transp.  Co.  v.  Creede 
ft  C.  C.  Min.  ft  Mill.  Co.  57  C.  C.  A.  207, 
119  Fed.  171— Smith  v.  Hill,  89  Cal.  128, 
26  Pac.  644 — Standard  Quicksilver  Co.  v. 
Hablshaw,  182  Cal.  119,  64  Pac.  113— Cleary 
V.  Skiff ich,  28  Colo.  368,  89  Am.  St.  Rep. 
207,  65  Pac.  59 — Shreve  v.  Copper  Bell  Min. 
Co.  11  Mont.  336,  28  Pac.  315— Brownfleld 
T.  Bier,  15  Mont.  411,  39  Pac.  461— Schendell 
T.  Rogan,  94  Tex.  596,  63  S.  W.  1001. 

229.  From  the  grant  of  lands  to  the 
Northern  Pacific  Railroad  Company  of  July 
2,  1864,  actual  mineral  lands,  whether 
known  or  unknown,  were  excluded  and  not 
merely  such  as  were  at  the  time  known  to 
be  mineral.  Barden  v.  Northern  P.  II.  Co. 
154  U.  S.  288,  14  Sup.  Ct.  Rep.  1030, 

38:992 
Cited  in  Adams  v.  Henderson,  168  U.  S.  581, 
42  L.  ed.  588,  18  Sup.  Ct.  Rep.  179 — Northern 
P.  R.  Co.  V.  Myers,  172  U.  S.  600.  43  L. 
ed.  568,  19  Sup.  Ct.  Rep.  276 — Nelson  v. 
Northern  P.  R.  Co.  188  U.  S.  152,  47  L.  ed. 
424,  28  Sup.  Ct.  Rep.  302 — Toltec  Ranch 
Co.  V.  Cook,  191  U.  S.  540,  48  L.  ed.  293,  24 
Sup.  Ct.  Rep.  166 — Oakes  v.  Myers,  68  Fed. 
808 — Ilorsky  v.  Moran,  21  Mont.  350,  58 
Pac.  1064 — Colqult-Tlgner  Min.  Co.  v.  Rogan, 
95  Tex.  461,  68  S.  W.  154 — Adams  v.  Reed, 
11  Utah,  493,  40  Pac.  720. 

230.  A  railroad  company  to  which  a  grant 
of  public  lands  has  been  made  by  act  of 
Congress  cannot  recover  the  possession  of 
mineral  lands  from  persons  who  have  made 
locations,  where  no  patent  has  been  issued 
to  the  company  therefor.  Barden  v.  North- 
ern P.  R.  Co.  154  U.  S.  288,  14  Sup.  Ct. 
Rpp.  1030.  •  38:  992 
Cited  in   Corinne   Mill,   Canal  ft  Stock   Co.   v. 

Johnson,   156   U.   S.   576,  39  L.  ed.  538,   15 


Sup.  Ct.  Rep.  409 — Central  P.  R.  Co.  r 
Nevada,  162  U.  S.  525,  40  L.  ed.  1061,  16 
Sup.  Ct.  Rep.  885 — Northern  P.  R.  Co.  v. 
Sanders,  16G  U.  S.  Coo,  41  L.  ed.  1144,  17 
Sup.  Ct.  Rep.  671— Shaw  v.  Kellogg,  170 
U.  S.  339,  42  L.  ed.  1060,  18  Sup.  Ct.  Rep. 
632 — United  States  v.  Oregon  ft  C.  R.  Co. 
176  U.  S.  45,  44  L.  ed.  365,  20  Sup.  Ct. 
Rep.  261 — Toltec  Ranch  Co.  v.  Cook,  191 
U,  S.  538,  48  \j.  ed.  293,  24  Sup.  Ct.  Rep. 
166 — Myers  v.  Northern  P.  R.  Co.  28  C.  C. 
A.  416,  48  U.  S.  App.  620,  83  Fed.  362 — 
United  States  v.  MuUan  Fuel  Co.  118  Fed. 
664. 

231.  The  exclusion,  by  the  express  terms 
of  a  land  grant,  of  lands  to  which  there  are 
other  claims  at  the  time  the  line  of  a  rail- 
road is  definitely  fixed,  will  defeat  the  right 
of  the  railroad  company  to  lands  on  which 
there  are  mineral  claims,  although  the  par- 
ties who  deny  its  right  have  no  interest  in 
those  claims,  and  confess  that  the  lands  did 
not  contain  precious  metals  in  such  quanti- 
ties as  to  make  them  commercially  valu- 
able. Northern  P.  R.  Co.  v.  Sanders,  166 
U.  S.  620,  17  Sup.  Ct.  Rep.  671,  41:  113» 
Cited  in  Northern  P.  R.  Co.  v.  McCormick,  86 

C.  C.  A.  568,  94  Fed.  940 — Northern  P.  R. 
Co.  V.  Nelson,  22  Wash.  534,  41  Pac.  703. 

232.  Formal  application  to  purchase  lands 
as  mineral  lands  made  in  good  faith  in 
1880  and  1881,  were  "claims"  within  the 
meaning  of  §  3  of  the  land  grant  act  of 
Congress  of  July  2,  1864  (13  Stat  at  L. 
365,  chap.  217),  granting  unappropriated 
lands  "free  from  pre-emption  or  other  claims 
or  rights  at  the  time  the  line  of  said 
road  is  definitely  fixed."  Northern  P.  R. 
Co.  V.  Sanders,  166  U.  S.  620,  17  Sup.  Ct. 
Rep.  671,  41:1139 

233.  Lands  valuable  solely  or  chiefly  for 
granite  quarries  are  "mineral  lands"  within 
the  meaning  of  the  exception  of  such  lands, 
in  the  act  of  July  2,  1864  (13  Stat,  at  L. 
365,  chap.  217 ) ,  from  the  grant  made  there- 
in to  the  Northern  Pacific  Railroad  Com- 
pany. Northern  P.  R.  Co.  v.  Soderberg,  18S 
U.  S.  526,  23  Sup.  Ct.  Rep.  365,  47:  575 
Cited  in   Burdick  v.  Dillon,  75  C.  C.  A.  606, 

144  Fed.  740. 

e.  Withdrawal   of   Lands   from   Public 
Entry  or  Sale. 

Satisfaction  of  Grant  as  Causing  Reserved 
Lands  to  Relapse  into  Public  Domain, 
see  supra,  191. 

Exclusion  of  Withdrawn  Lands  from  Pre* 
emption  or  Settlement,  see  infra,  657- 
664. 

Priority  in  Time  Between  Entry  and  Notice 
of  Withdrawal  as  Fixing  Bona  Fides  of 
Entryman,  see  infra,  967,  968. 

See  also  infra,  742. 

234.  The  power  of  the  Land  Department 
to  withdraw  from  homestead  entry  such 
lands  as  it  deems  necessary  to  satisfy  a  rail- 
road grant,  recognized.  Hamblin  v.  West- 
em  Land  Co.  147  U.  S.  531,  13  Sup.  Ct. 
Rep.  363,  37:  267 
Cited  in  Hewitt  v.  Schults,  180  U.  S.  169,  4ft 

L.  ed.  473,  21  Sup.  Ct.  Rep.  309. 
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235.  Under  the  Northern  Pacific  act  it 
was  not  expected  that  the  whole  route  of 
the  railroad  should  be  designated  before 
any  land  should  be  withdrawn  by  the  Secre- 
tary of  the  Interior  or  any  rights  of  the 
railroad  company  should  attach.  The  with- 
drawal in  any  case  would  extend  only  along 
the  route  which  was  fixed,  and  a  map  of 
which  was  filed  in  the  Department.  St. 
Paul  &,  P.  R.  Co.  V.  Northern  P.  R.  Co. 
139  U.  S.  1,  11  Sup.  Ct.  Rep.  389,  35:  77 
Cited  In   Northern   P.   R.   Co.   t.   Colburn,    164 

U.  S.  387,  41  L.  ed.  480,  17  Sup.  Ct.  Rep. 
98 — Southern  P.  R.  Co.  ▼.  United  Stales, 
168  U.  S.  45,  42  L.  ed.  375,  18  Sup.  Ct.  Rep. 
18 — United  States  v.  Southern  P.  R.  Co. 
62  Fed.  534— United  States  v.  Winona  & 
St.  P.  R.  Co.  15  C.  C.  A.  114,  32  U.  S.  App. 
272,  67  Fed.  966. 

236.  When  the  general  route  of  the  road 
provided  for  in  the  act  of  July  2,  1864,  was 
Itxed  and  information  thereof  given  to  the 
Land  Department  by  filing  a  map  thereof 
with  the  Secretary  of  the  Interior,  the  stat- 
ate  withdrew  from  sale  or  pre-emption  the 
odd  sections,  to  the  extent  of  40  miles  on 
each  side,  and  by  way  of  precautionary  no- 
tice to  the  public  an  executive  withdrawal 
was  a  wise  exercise  of  authority.  Buttz  v. 
Koriheni  R.  Co.  119  U.  S.  55,  7  Sup.  Ct.  Rep. 
100,  30:  330 
Cited  in  St  Paul,  M.  &  M.  R.  Co.  v.  Phelps, 

137  U.  S.  542,  34  L.  ed.  772,  11  Sup.  Ct. 
Rep.  168 — St.  Paul  &  P.  R.  Co.  v.  Northern 
P.  R.  Co.  139  U.  8.  18,  35  L.  ed.  84,  11 
Sup.  Ct.  Rep.  389 — Bardon  v.  Northern  P. 
R.  Co.  145  U.  S.  542,  36  L.  ed.  810,  12 
Sap.  Ct.  Rep.  856 — United  States  v.  Southern 
P.  R.  Co.  146  U.  S.  599,  36  L.  ed.  1090,  13 
Sop.  Ct  Rep.  152 — Missouri,  K.  ft  T.  R. 
Co.  V.  Roberts,  152  U.  S.  117,  38  L.  ed.  379, 
14  Sup.  Ct  Rep.  496 — Northern  P.  R.  Co. 
V.  Sanders,  166  U.  S.  636,  41  L.  ed.  1145, 
17  Sup.  Ct  Rep.  671 — Northern  P.  R.  Co. 
T.   Amacker,   175  U.  S.  568.   44  L.  ed.   275, 

20  Sup.  Ct  Rep.  236 — United  States  ▼. 
Oregon  ft  C.  R.  Co.  176  U.  S.  43,  44  L.  ed. 
364,  20  Sap.  Ct  Rep.  261 — Southworth  v. 
United  SUtes,  30  Ct  CI.  91 — United  States  ▼. 
Branc^stein.  32  Fed.  740— Denny  v.  Dodson, 
32  Fed.  910 — ^United  States  v.  Curtner,  38 
Fed,  9 — Southei-n  P.  R.  Co.  v.  Wigsrs,  43 
Fed.  338 — Northern  P.  R.  Co.  v.  Cannon,  46 
Fed-  227 — Northern  P.  R.  Co.  v.  Sanders,  46 
Fed.  243 — Northern  P.  R.  Co.  v.  Barden,  46 
Fed.  813 — Northern  P.  R.  Co.  v.  Sanders, 
47  Fed.  604 — Northern  P.  R.  Co.  v.  Sanders, 

1  C.  C.  A.  294,  7  U.  S.  App.  47,  49  Fed. 
136— Northern  P.  R.  Co.  v.  Wright,  51  Fed. 
70 — Northern  P.  R.  Co.  v.  Hinchman,  53  Fed. 
527 — Northern  P.  R.  Co.  v.  Cannon,  4  C. 
C.  A.  307,  7  U.  S.  App.  507,  54  I^'ed.  255— 
Southern  P.  R.  Co.  v.  Aralza,  57  Fed.  102 — 
— United  States  v.  Oregon  ft  C.  R.  Co.  57 
Fed.  896 — Southern  P.  R.  Co.  v.  Groeck,  68 
Fed.  613 — George  y.  Riddle,  94  Fed.  691 — 
Northern  P.  R.  Co.  v.  McCormick,  86  C.  C. 
A.  571.  94  Fed.  943 — Southern  P.  R.  Co. 
T.  United  States,  48  C.  C.  A.  721,  109  Fed. 
922 — United  States  v.  Mullan  Fuel  Co.  118 
Fed.  664 — United  States  v.  Losekamp,  62 
C.  C.  A.  693.  127  Fed.  081— McLaue-hlln 
T.  MenottI,  89  Cal.  361,  26  Pac.  880— 
Soothem  P.  R.  Co.  r.  Wood,  124  Cal.  488, 
67  Pac,  388 — Northern  P.  R.  Co.  v.  Barnes, 

2  N.  D.  368.  51  N.  W.  386 — Washington  ft  I. 
R.  Co.  V.  Northern  P.  R.  Co.  2  Idaho,  555, 

21  Pac  658 — United  States  v.  Northern  P. 


R.  Co.  6  Mont.  372,  12  Pac.  769— State  v. 
Central  P.  R.  Co.  20  Nev.  380,  22  Pac.  237 
— Atlantic  ft  P.  R.  Co.  v.  Mlngus.  7  N.  M. 
387,  34  Pac.  502— Stewart  v.  Altstock,  22 
Or.  186,  29  Pac.  553. 

237.  The  Secretary  of  the  Interior  was 
not  authorized,  by  the  act  of  July  27,  1866 
(14  Stat,  at  L.  299,  chap,  278),  making  a 
land  grant  in  aid  of  the  Soutliern  Pacific 
Railroad,  to  withdraw  from  settlemont  lands 
within  the  indemnity  limit  of  such  grant  in 
advance  of  any  selections  by  the  railroad 
company  based  on  ascertained  losses  in  the 
place  limits,  in  view  of  the  provisions  of  § 
6  that  the  "odd  sections  of  hind  herebv 
granted  shall  not  be  liable  to  sale  or  entry 
or  pre-emption,  before  or  after  they  are  sur- 
veyed, except  by  said  company  as  provided 
in  this  act,"  but  that  the  provisions  of  the 
pre-emption  and  homestead  laws  "shall  be 
and  the  same  are  hereby  extended  to  all 
other  lands  on  the  line  of  said  road  when 
surveyed,  excepting  those  hereby  granted  to 
said  company.'^  Southern  P.  R.  Co.  v.  Bell, 
183  U.  S.  675,  22  Sup.  Ct.  Rep.  232,  46:  383 
Groeck  v.  Southern  P.  R.  Co.  183  U.  S.  690, 

22  Sup.  Ct.  Rep.  268,  46:  390 

Cited  In  Southern  P.  R.  Co.  v.  Bell,  183  U. 
S.  690,  46  L.  ed.  390,  22  Sup.  Ct.  Rep. 
232— Clark  v  Herlngton,  186  U.  S.  209, 
46  L.  ed.  1130,  22  Sup.  Ct.  Rep.  872— 
Sage  v.  Maxwell,  91  Minn.  533,  99  N.  W. 
42. 

238.  The  Secretary  of  the  Interior  is  not 
authorized  by  the  act  of  July  2,  1864,  to 
withdraw  from  sale  or  entry  under  the  pre- 
emption and  homestead  laws  of  the  United 
States  the  odd-numbered  sections  of  land 
within  the  indemnity  limits  of  the  Northern 
Pacific  Railroad  Company  as  defined  by  its 
map  of  definite  location,  in  advance  of  any 
selection  based  on  ascertained  losses  of  des- 
tinct  tracts  in  the  place  limits.  Moore  v. 
Stone,  180  U.  S.  180,  21  Sup.  Ct.  Rep.  322, 

45:  483 

239.  The  Secretary  of  the  Interior  was 
not  authorized,  upon  the  mere  acceptance  of 
the  map  of  definite  location,  to  withdraw 
from  the  operation  of  the  settlement  laws 
any  lands  within  the  indemnity  limits  of  the 
grant  made  to  the  California  &  Oregon  Rail- 
road Company  by  the  act  of  July  25,  1866, 
cHap.  242  (14  Stat,  at  L.  239),  which  pro- 
vided for  the  selection  of  lands  within  such 
limits  in  lieu  of  any  within  the  place  limits 
which  should  be  found  to  have  been  granted, 
sold,  reserved,  occupied  by  homestead  set- 
tlers, pre-empted,  or  otherwise  disposed  of, 
and  empowered  the  Secretary  of  the  In- 
terior, upon  the  filing  of  the  map  of  the  sur- 
vey, to  withdraw  from  sale  "public  lands 
herein  granted  on  each  side  of  said  railroad, 
so  far  as  located  and  within  the  limits  be- 
fore specified."  Oregon  &  C.  R.  Co.  v.  ITnit- 
ed  States,  189  U.  S.  116,  23  Sup.  Ct.  Rep. 
620,  47:  732 

240.  The  construction  given  by  the  Land 
Department  since  1888  to  the  Northern  Pa- 
cific land  grant  act  of  1864,  that  the  Land 
Department  was  not  authorized  thereby  to 
withdraw    from    the    settlement    laws    any 
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lands  within  the  indemnity  limits  of  the 
grant  upon  the  mere  receipt  and  approval  of 
the  map  of  definite  location  of  the  railroad, 
is  not  so  plainly  or  palpably  erroneous  as 
to  justify  the  Supreme  Court  of  the  United 
States  in  adopting  a  different  construction, 
in  view  of  the  provisions  of  §  6,  that  "the 
odd  sections  of  land  hereby  granted  shall 
not  be  liable  to  sale,  or  entry,  or  pre-emp- 
tion before  or  after  they  are  surveyed,  ex- 
cept by  said  company,  as  provided  in  this 
act,"  but  that  the  provisions  of  the  pre- 
emption and  homestead  laws  "shall  be,  and 
the  same  are  hereby,  extended  to  all  other 
lands  on  the  line  of  said  road  when  sur- 
veyed, excepting  those  hereby  granted  to 
said  company."  Hewitt  v.  Schultz,  180  U. 
S.  139,  21  Sup.  Ct.  Rep.  309,  45:  463 

Moore  v.  Cormode,  180  U.  S.  167,  21  Sup. 
Ct.  Rep.  324,  45:  476 

Powers  V.  Slaght,  180  U.  S.  173,  21  Sup.  Ct. 
Rep.  324,  45:  479 

Cited  in  Moore  v.  Cormode,  180  U.  S.  172,  45 
L.  ed.  478,  21  Sup.  Ct.  Rep.  324 — Powers 
V.  Slaght,  180  U.  S.  180,  46  L.  ed.  482,  21 
Sup.  Ct.  Rep.  319 — Fairbank  v.  United  States, 
181  U.  S.  307,  45  L.  ed.  872,  21  Sup.  Ct. 
Rep.  648 — Lockhart  v.  Johnson,  181  U.  S. 
520,  45  L.  ed.  982,  21  Sap.  Ct.  Rep.  665 
— Southern  P.  R.  Co.  v.  Bell,  183  U.  S.  682, 
46  L.  ed.  887,  22  Sup.  Ct.  Rep.  232— Clark 
v.  Herington,  186  U.  S.  209,  46  L.  ed.  1130, 

22  Sup.  Ct.  Rep.  872 — Nelson  v.  Northern 
P.  R.  Co.  188  U.  S.  139,  47  L.  ed.  419,  23 
Sup.  Ct.  Rep.  302 — Oregon  &  C.  R.  Co.  v. 
United  States.  189  U.  S.  110,  47  L.  ed.  730, 

23  Sup.  Ct.'  Rep.  615— Bates  &  G.  Co.  v. 
Payne,  194  U.  S.  Ill,  48  L.  ed.  896,  24  Sup. 
Ct.  Rep.  595 — Northern  P.  R.  Co.  v.  Slaght, 
205  U.  S.  128,  51  L.  ed.  740,  27  Sup.  Ct. 
Rep.  442 — Sage  v.  Maxwell,  91  Minn.  533, 
99  N.  W.  42. 

241.  An  order  of  the  T^and  Department 
directing  the  local  land  office  to  suspend 
from  pre-emption,  settlement,  and  sale  a 
''body  of  land  about  20  miles  in  width"  is 
not  so  uncertain  and  indefinite  as  to  be 
without  legal  force  as  to  lands  which  are 
coterminous  and  within  10  miles  of  the 
line  of  the  general  route  of  the  railroad  for 
the  benefit  of  which  the  order  was  made, 
as  such  route  is  defined  on  a  map  or  dia- 
gram to  which  the  order  refers.  Northern 
Lumber  Co.  v.  O'Brien,  204  U.  S.  190,  27 
Sup.  Ct.  Rep.  249,  51 :  438 

242.  Until  the  Cedar  Rapids  &  Missouri 
Railroad  Company,  acting  under  the  act  of 
June  2,  1864,  which,  upon  a  modification  of 
its  line,  gave  it  a  right  to  select  indemnity 
lands  within  15  miles  of  its  right  of  way, 
established  its  route  and  filed  a  map  defi- 
nitely showing  the  entire  line  of  its  road 
thereof  in  the  General  T^and  Office  at  Wash- 
ington, the  sections  not  included  within  the 
primary  6  mile  limit  were  open  to  Hale  and 
pre-emption.  No  obligation  existed  on  the 
part  of  the  government  to  withdraw  the 
lands  from  sale  until  such  map  was  filed. 
Before  that  time  purchasers  from  officers 
who  had  the  power  to  sell  public  lands  ac- 
quired valid  title.  Cedar  Rapids  &,  M. 
River  R.  Co.  v.  Herring,  110  U.  S.  27,  3 
Sup.  Ct.  Rep.  485,  28:  56 
Diatinguiahed  In  Northern  P.  R.  Co.  v.  St.  Paul, 


M.  &  M.  R.  Co.  26  Fed,  561 — Groeck  ▼. 
Southern  P.  R.  Co.  42  C.  C.  A.  147,  102 
Fed.  35. 

Cited  in  St.  Paul  &  S.  C.  B.  R.  Co.  v.  Winona 
ft  St.  P.  R.  Co.  112  U.  S.  725,  28  L.  ed. 
874,  5  Sup.  Ct.  Rep.  834 — Sioux  City  ft  St. 
P.  R.  Co.  v.  Chicago,  M.  ft  St.  P.  R.  Co.  117 
U.  S.  407,  29  L.  ed.  028,  6  Sup.  Ct.  Rep. 
790 — United  States  v.  Missouri,  K.  ft  T.  R. 
Co.  141  U.  S.  376,  35  L.  ed.  772,  12  Sup.  Ct. 
Rep.  13 — Sioux  City  ft  St.  P.  R.  Co.  v.  United 
States,  159  U.  S.  365,  40  L.  ed.  182,  16 
Sup.  Ct.  Rep.  17— Hewitt  v.  Schultz,  180 
U.  S.  151,  45  L.  ed.  470,  21  Sup.  Ct.  Rep. 
309 — United  States  v.  Winona  ft  St.  P.  R. 
Co.  15  C.  C.  A.  116,  32  U.  S.  App.  272,  07 
Fed.  967 — Southern  P.  R.  Co.  v.  Wood.  124 
Cal.  482,  57  Pac.  388 — Grandin  v.  La  Bar, 
3  N.  D.  453,  57  N.  W.  241— Iowa  Palls  ft 
S.  C.  R.  Co.  v.  Beck,  67  Iowa,  428,  25  N.  W. 
686 — St.  Paul  ft  S.  C.  R.  Co.  v.  Ward,  47 
Minn.  44,  49  N.  W.  401— Elllng  v.  Thexton, 
7  Mont.  339,  16  Pac.  931 — Wisconsin  C.  R. 
Co.  V.  Price  County,  64  Wis.  592,  26  N. 
W.  93. 

f .  Indemnity  and  Lieu  Lands. 

When  Title   Passes,   see  supra,   125-131. 

Mode  or  Selection  of  Lieu  or  Indemnity 
Lands,  see  infra,  389-392. 

EflFect  of  Withdrawal  in  Favor  of  Earlier 
Grant  of  Land  Within  Indemnity  Lim- 
its, see  supra,  178. 

Necessity  of  Selection  Before  Withdrawal, 
see   supra,   237,   238. 

Filing  Map  as  Prerequisite  to  Withdrawal 
of  Land  Within  Indemnity  Limits,  see 
supra,  242. 

Right  to  Select  Lands  Forfeited  Under  Pre- 
vious Grant,  see  infra,  284,  285. 

Rule  to  Determine  Priorities  Between  Lieu 
Selection  and  Other  Grants,  see  infra, 
311,  312. 

Relative  Rights  in  Case  of  Overlapping  In- 
demnity Limits,  see  infra,  316. 

Indemnity  School  Lands,  see  infra,  378-384. 

Breach  of  Covenant  of  Warranty  by  Gruntee 
of  Railway  Company,  see  Covenant,  37. 

Taxation  of,  see  Taxes,  188. 

243.  In  the  construction  of  land-grant 
acts  in  aid  of  railroads,  '^indemnity  lands" 
are  those  selected'  in  lieu  of  parcels  pre- 
viously disposed  of  or  reserved,  the  title  to 
which  accrues  only  from  their  selection. 
Barney  v.  Winona  &  St.  P.  R.  Co.  117  U.  S. 
228,  6  Sup.  Ct.  Rep.  654,  29:  858 

244.  Indemnity  lands  are  those  which  are, 
by  the  grant  in  aid  of  a  railroad,  allowed  to 
be  selected  in  lieu  of  parcels  lost  from  tlie 
designated  or  granted  lands  by  previous  dis- 
position or  reservation.  Wisconsin  C.  R. 
Co.  V.  Price  Countv,  133  U.  S.  496,  10  Sup. 
Ct.  Rep.  341,  '  33:  687 

245.  A  public-land  grantee  can  go  beyond 
the  appropriation  limit  only  when  it  ia 
found  that  there  is  a  deficiency  remaining 
after  all  within  it  has  been  appropriated. 
Wood  V.  Burlington  &  M.  River  R.  Co.  104 
U.  S.  329,  26:  772 
Cited  in  Grnndin  v.  La  Bar,  3  N.  D.  460,  57 

N.  W.  241. 

246.  Deficiencies  arising  in  the  designated 
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or  granted  sections,  before  as  well  as  after 
the  date  of  a  granting  act,  may  be  supplied 
by  selections  from  the  indemnity  lands,  and 
patents  issued  for  them.  Wisconsin  C.  R. 
Co.  V.  Price  County,  133  U.  S.  496,  10 
Sup.  Ct.  Rep.  341,  33:  687 

247.  The  indemnity  clause  in  the  Minne- 
sota act  of  1857,  granting  lands  to  that 
state  to  aid  in  tbe  coasifuetiop  of  railroads, 
coTers  losses  from  the  grant  by  reason  of 
sales,  and  the  attachment  of  pre-emption 
rights  previous  to  the  date  of  the  act,  as 
-well  as  by  reason  of  sales,  and  the  attach- 
ment of  pre-emption  rights  between  that 
date  and  the  final  determination  of  the 
route  of  the  road.  Winona  &  St.  P.  R.  Co. 
T.  BarncT,  113  U.  S.  618,  6  Sup.  Ct.  Rep. 
606,  '  28:  1109 
Cited  in  Weeks  t.  Brldgman,  41  Minn.  356,  43 

N.  W.  81. 

248.  A  certificate  of  the  Commissioner  of 
the  General  Land  OflBce,  of  a  deficiency  in 
the  grant  of  lands  to  the  Northern  Pacific 
Railroad  Company,  can  be  given  no  effect 
in  an  action  in  ejectment  in  which  defend- 
ants claim  title,  as  purchasers  from  the 
railroad  company,  of  lands  within  the  in- 
demnity limits  of  the  grant,  where  the  cer- 
tificate was  not  given  in  any  proceeding 
pending  between  the  parties  in  the  Land  De- 
partment, and  has  never  been  recognized  by 
the  Department,  and  the  company  has  not 
been  relieved  from  the  specification  of  losses 
in  making  indemnity  selections,  on  account 
of  an  ascertained  deficiency  in  the  grant. 
Hewitt  V.  Schultz,  180  U.  S.  139,  21  Sup.  Ct. 
Rep.  309,  45:  463 
Moore  v.  Cormode,  180  U.  S.  167,  21  Sup. 

Ct.  Rep.  324,  45:  476 

Powers  V.  Slaght,  180  U.  S.  173,  21  Sup.  Ct. 

Rep.  324,  45:  479 

249.  No  ffuaranty  of  the  number  of  acres 
in  any  section  is  made  by  the  gprant  of  1864 
to  Iowa  in  aid  of  railroads,  giving  odd-num- 
bered sections  within  certain  limits;  and  a 
railroad  company  is  not  entitled  to  any  in- 
demnity for  the  deficiency  in  case  some  sec- 
tions  have  less  than  640  acres  each.  Sioux 
City  &  St.  P.  R.  Co.  V.  United  States,  159 
U.  S.  349,  16  Sup.  Ct.  Rep.  17,  40:  177 

250.  Even-numbered  sections  of  land  with- 
in the  place  limits  of  the  grant  to  the 
Union  Pacific  Railroad  Company  by  the  acts 
<a  July  1,  1862  (12  Stat,  at  L.  489,  chap. 
120),  and  July  2,  1864  (13  Stet.  at  L.  356, 
ehap.  216),  were  not  open  to  selection  by 
the  Missouri,  Kansas,  &  Texas  Railroad 
Company  as  indemnity  lands  in  satisfaction 
of  the  grant  by  the  act  of  July  26,  1866 

(14  Stat,  at  L.  289,  chap.  270),  after  the 
passage  of  the  act  of  March  6,  1868  (15 
hut.  at  L.  39,  chap.  20),  doubling  the  price 
of  the  even-numbered  sections  of  land  with- 
in the  place  limits  of  the  Union  Pacific 
Railroad  grants,  and  providing  that  they 
should  be  subject  only  to  entry  under  the 
pre-emption  and  homestead  laws.  Clark  v. 
Herin«rton.  186  U.  S.  206,  22  Sup.  Ct.  Rep. 
872.  46:  1128 

Cited  It   Southern   P.  R.  Co.  v.  United  States, 


189  U.   S.  452,  47   L.  ed.  900,   23  Sup.  Ct. 
Rep.  567. 

251.  A  certification  to  the  state  of  Minne- 
sota, made  by  the  Secretary  of  the  Interior, 
for  the  benefit  of  a  railway  company,  of 
land  within  the  iiidemnity  limits  of  the  rail- 
way land  grant  act  of  July  4,  1866  (14  Stat, 
at  L.  87,  chap.  168),  even  if  erroneous,  is 
not  absolutely  void  because  of  a  previous 
application  to  enter  the  land  as  a  home- 
ste^  after  a  prior  homestead  entry  had 
been  canceled  for  abandonment,  which  ap- 
plication was  refused  because  the  land  in 
question  had  then  been  withd-'awn  from 
market  by  the  Land  Department,  wliere 
this  refusal  w^as  acquiesced  in  and  an  entry 
was  then  made  under  an  amended  applica- 
tion, which  did  not  cover  the  land  in  ques- 
tion, although  the  entryman  thereunder 
made  use  of  such  land  in  connection  with 
his  own,  but  without  laying  claim  to  it 
as  land  which  he  had  attempted  to  enter, 
and  which  had  been  improperly  or  wrong- 
fully refused  him.  United  States  v.  Chi- 
cago, M.  &  St.  P.  R.  Co.  195  U.  S.  524, 
25  Sup.  Ct.  Rep.  113,  49:  306 

252.  Under  the  act  of  June  2,  1864,  giv- 
ing to  the  Cedar  Rapids  &  Missouri  River 
Railroad  Company,  upon  a  modification  of 
its  line,  lands  within  15  miles  of  a  line, 
sufficient  to  indemnify  for  all  within  the 
6-mile  limit  that  might  have  been  lost  to 
the  company  by  prior  disposition  by  the 
United  States,  no  right  of  selection  in  any 
lands  accrues  until  the  entire  line  of  the 
road  to  be  built  has  been  established  by 
the  company  and  filed  in  the  General  Land 
Office  at  Washington;  and  until  then  no  duty 
devolves  on  the  Secretary  to  withdraw  or 
withhold  the  land  from  sale  or  pre-emption. 
Cedar  Rapids  &  M.  River.  R.  Co.  v.  Her- 
ring, 110  U.  S.  27,  3  Sup.  Ct.  Rep.  485, 

28:  56 
Cited  in  Hewitt  v.  Schultz,  180  U.  S.  152,  45 
L.  ed.  470,  21  Sup.  Ct.  Rep.  309 — Southern 
P.  R.  Co.  V.  Bell,  183  U.  S.  680,  46  L.  ed. 
386,  22  Sup.  Ct.  Rep.  232 — Clark  v.  Her- 
Ington,  186  U.  S.  209,  46  L.  ed.  1130,  22 
Sup.  Ct.  Rep.  872 — Oregon  &  C.  R.  Co.  v. 
United  States,  189  U.  S.  113,  47  L.  ed.  731, 
23  Sup.  Ct.  Rep.  615 — Humbird  v.  Avery, 
105  U.  S.  508,  49  L.  ed.  299,  25  Sup.  Ct. 
Rep.  123 — United  States  v.  Central  P.  R. 
Co.  26  Fed.  481— St.  Paul,  M.  ft  M.  R.  Co. 
V.  Sage,  17  C.  C.  A.  564,  30  U.  S.  App.  340, 
71  Fed.  46 — Southern  P.  R.  Co.  v.  Groeck, 
31  C.  C.  A.  339.  59  U.  S.  App.  366,  87  Fed. 
975 — United  States  v.  Oregon  &  C.  R.  Co. 
101  Fed.  318 — Southern  P.  R.  Co.  v.  Wood, 
124  Cal.  487,  67  Pac.  388— Iowa  Falls  & 
S.  C.  R.  Co.  V.  Beck,  67  Iowa,  429,  25  N. 
W.  686 — Wilbur  v.  Cedar  Rapids  ft  M.  River 
R.  Co.  116  Iowa,  67.  89  N.  W.  101— Wis 
consin  C.  R.  Co.  v.  Price  County,  64  Wis. 
593,  26  N.  W.  93. 

Protection  of  bona  fide  settlers. 

Relief  in  Equity  after  Exhausting  De- 
partmental Remedy,  see  infra,  1051. 
See  also   infra,  331. 

253.  The  selection  of  lands  within  the 
indemnity  limits  of  the  grant  made  bv  the 
act  of  July  25,  1866,  chap.  242  (14^Stat. 
at   L.    239),    to   the   California    &    Oregon 
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Railroad  Company  to  supply  deficiencies  in 
the  place  limits,  cannot  defeat  or  destroy 
the  rights  of  a  settler  under  that  act  aris- 
ing from  a  previous  bona  fide  occupancy 
with  the  intention  of  perfecting  title  under 
the  homestead  laws  as  soon  as  the  land 
should  be  surveyed,  Oregon  &  C.  R.  Co.  v. 
United  States,  189  U.  S.  103,  23  Sup.  Ct. 
Rep.  615,  47:  726 

254.  The  protev.«,ion  afforded  to  bona  fide 
settlers  by  the  act  of  March  3,  1887  (24 
Stat,  at  L.  556,  chap.  376,  §  5,  U.  S.  Comp. 
Stat.  1901,  p.  1595),  a^inst  the  preferen- 
tial right  of  purchase  given  by  that  section 
to  bona  fide  purchasers  from  the  railway 
company  of  lands  excepted  from  the  opera- 
tion of  its  congressional  land  grant,  does 
not  cover  a  subsequent  settlement  of  land 
within  the  indemnity  limits  of  such  grant, 
made  with  knowledge  that  it  had  been  with- 
drawn from  entry,  and  had  been  selected  to 
supply  deficiencies  claimed  to  exist  within 
the  place  limits.  Gertgens  v.  O'Connor,  191 
U.  S.  237,  24  Sup.  Ct.  Rep.  94,  48:  163 

255.  The  rights  of  one  who  has  settled 
in  good  faith  on  an  odd-numbered  section 
within  the  indemnity  limits  of  the  grant  by 
the  act  of  July  25,  1866,  chap.  242  (14 
Stat,  at  L.  239),  to  the  California  &  Oregon 
Railroad  Company  prior  to  their  selection 
by  that  company  to  supply  deficiencies  in 
the  place  limits,  cannot  be  affected  by  the 
fact,  subsequently  appearing,  that  all  the 
odd-numbered  sections  within  such  indem- 
nity limits  were  needed  to  supply  deficien- 
cies in  the  place  limits.  Oregon  &  C  R.  Co. 
v.  United  States,  189  U.  S.  116,  23  Sup.  Ct. 
Rep.  620,  47:  732 

256.  Occupation  and  settlement  of  lands 
within  the  indemnity  limits  of  a  railroad 
grant  and  therefore  not  open  to  entry,  with 
knowledge  of  the  facts  and  the  law,  gives 
no  right  to  the  land  in  case  it  is  subse- 
quently selected  by  the  railway  company  to 
satisfy  the  grant.  Wood  v.  Beach,  156  U. 
S.  548,  15  Sup.  Ct.  Rep.  410,  39:  528 
Cited    in    Hewitt    v.    Schultz,    180    U.    8.    159. 

45  L.  ed.  473,  21  Sup.  Ct.  Rep.  309 — South- 
ern P.  R.  Co.  V.  Groeck,  68  Fed.  613 — 
Southern  P.  R.  Co.  v.  Groeck,  31  C.  C.  A. 
336,  59  U.  S.  App.  366.  87  Fed.  972— 
Moss  V.  Dowman,  31  C.  C.  A.  451,  60  U. 
S.  App.  69,  88  Fed.  185— Northern  P.  R. 
Co.  V.  Nelson,  22  Wash.  530,  61  Pac.  703. 

g.  Survey,    Certification,    and  Selection 

of  Lands. 

Necessity  of  Survey  before  Railropd  Gran- 
tee Could  Cut  Timber  from  its  Alter- 
nate Sections,  see  supra,  38. 

Selection  of  Indemnity  Lands  as  Prerequi- 
site of  Withdrawal  Order,  see  supra, 
237-240. 

Kccessity  of  Approval  of  Official  Selection, 
see  supra,  103. 

Necessity  of  Approval  of  Selection  of  Lieu 
or  Indemnity  Lands,  see  supra,  125- 
127,  129. 

Right  to  Change  Line  or  Survey  before 
Filing  Map  of  Definite  Location,  see 
supra,  133,  134. 


Filing  of  ^laps  as  Part  of  Location  of  Line, 
see  supra,  138-149. 

Mode  of  Survey  and  Selection,  see  also 
supra,  161. 

Inefficiency  of  Certificate  as  Against  Landa 
Previously  Pre-empted,  see  supra,  184a. 

Payment  of  Cost  of  Surveying  Lands  a» 
Condition  Precedent  to  Title,  see  infra,, 
269,   270. 

Superiority  of  Grant  to  Conflicting  Erron- 
eous Certification,  see  infra,  306,  307. 

Protection  of  Bona  Fide  Purchaser  from 
State,  of  Lands  Erroneously  Certified,, 
see  infra,  337. 

Of  School  Lands,  see  infra,  385-394. 

Good  Faith  of  Purchaser  of  Lands  Erro- 
neously Certified  to  Railroad,  see  infra,. 
972-976. 

Private  Survey  as  Evidence,  see  Evidence,. 
1175. 

257.  A  survey  for  a  line  of  railroad,  made 
before  the  organization  of  the  railroad  com- 
pany, which  subsequently  adopted  it,  can 
give  no  right  to  the  company  under  the  act 
of  Congress  of  March  3,  1875,  granting  pub- 
lic lands  to  railroads.  Washington  &  I.  R. 
Co.  V.  CoBur  D'Alene  R.  &  Nav.  Co.  160 
U.  S.  77,  16  Sup.  Ct.  Rep.  231,  40:  346 
DistinguiBhcd    In    Jamestown    &    N.    R.    Co.    T. 

Jones,  7  N.  D.  629,  76  N.  W.  227. 

258.  Delay  upon  the  part  of  the  Commis- 
sioner of  the  Land  Office  in  making  the 
survey  called  for  with  all  "convenient  speed**" 
by  the  act  of  May  4,  1870,  chap.  69  (16 
Stat,  at  L.  94),  granting  land  in  aid  of 
railroad  construction,  cannot  defeat  the 
rights  of  a  settler  attaching  under  that  act 
in  virtue  of  his  bona  fide  occupancy  of  lands- 
within  the  indemnity  limits  of  such  grant  in 
advance  of  their  selection  to  supply  a  de- 
ficiency in  the  place  limits,  with  the  inten- 
tion of  perfecting  his  title  under  the  home- 
stead  laws  as  soon  as  the  lands  should  be 
surveyed.  Oregon  &  C.  R.  Co.  v.  United 
States,  189  U.  S.  116,  23  Sup.  Ct.  Rep. 
620,  47:  732 

259.  In  all  grants  which  are  to  be  satis- 
filed  out  of  sections  along  the  line  of  a  rail- 
road, it  is  necessarily  implied,  in  the  ab- 
sence of  specific  designation  otherwise,  that 
the  land  is  to  be  taken  from  the  nearest 
undisposed-of  sections  of  the  character  men- 
tioned. Wood  V.  Burlington  &  M.  River  R. 
Co.  104  U.  S.  329,  26:  772 

260.  By  the  act  of  Congress  of  July  2,. 
1864,  granting  lands  to  the  Burlington  do 
Missouri  Railroad  Company,  one  half  of 
the  land  granted  must  be  taken  on  each  side 
of  the  road;  and  the  land  department  can- 
not enlarge  the  quantity  on  one  side  to  make 
up  a  deficiency  on  the  other.  United  States. 
V.  Burlington*  &  M.  River  R.  Co.  98  U.  S. 
334,  25:  19S 
Cited  in  Southern  P.  R.  Co.  v.  Smith,  74  Fed. 

592. 

261.  The  latest  official  measurement  of 
the  area  of  land  granted  for  railroads,  if 
not  charged  to  have  been  fraudulently  made, 
may  be  accepted  by  the  court  as  the  best, 
if  not  conclusive,  evidence  of  the  quantity,, 


PUBLIC  LANDS,  I.  c,  2,  h. 


4813 


where  the  question  arises  between  the 
United  States  and  the  railroad  for  which 
the  grant  was  made,  without  the  interven- 
tion of  the  rights  of  third  parties,  although 
a  map  made  many  years  before  wau  ac- 
cepted by  the  government  and  was  long  un- 
questioned. Sioux  City  &.  St.  P.  K.  Co.  v. 
Inited  States,  159  U.  S.  349,  16  Sup.  Ct. 
Rep.  17,  40:  177 

Cited  in  Sioux  City  &  St.  P.  B.  Co.  t.  Country- 
man, 150  U.  S.  378.  46  L.  ed.  187,  16  Sup. 
Ct-  Rep.  28 — Sioux  City  &  St.  P.  R.  Co.  v. 
United  States.  160  U.  S.  686,  40  L.  ed.  583, 
16  Sup.  Ct.  Rep.  433. 

262.  Under  an  act  of  Congress  granting 
land  to  a  state  in  aid  of  railroad  construc- 
tion, and  authorizing  the  sale  of  120  sec- 
tions included  within  a  continuous  length  of 
20  miles  of  the  road,  in  advance  of  the 
construction  of  any  part  of  the  road,  there 
is  no  restriction  upon  the  state  as  to  the 
place  where  the  120  sections  should  be  se- 
lected, except  that  they  should  be  within  20 
miles  of  the  road.  Cedar  Rapids  &  M. 
River  R.  Co.  v.  Courtright  (Iowa  Rail- 
road Land  Co.  v.  Courtright)   21  Wall.  310, 

22:582 
Cited   in   Chicago,  R.  I.  &  P.   R.   Co.  v.  Grin- 
nell.  51  Iowa,  483,  1  N.  W.  712. 

h.  Conditions  of  Orant. 

Passing  of  Title  to  Grant  Made  Conditional 
on  Completion  of  Road,  see  supra,  104- 
106. 

Operation  of  Statutes  Changing  Line  and 
Extending  Time  for  Completion,  see  al- 
so supra^  166. 

Completion  of  Road  as  Condition  Precedent, 
see  supra,  98-102. 

After  Forfeiture  for  Breach  of  Condition, 
see  infra,  272. 

263.  On  failure  of  a  company  to  complete 
its  road  within  the  time  limited,  Congress 
has  power  to  impose  a  new  condition  upon 
which  the  right  to  conveyance  could  be 
earned  in  the  future.  New  Orleans  P.  R, 
Vn.  X.  United  States,  124  U.  S.  124,  8  Sup. 
Ct.  Rep.   417,  31:  383 

264.  The  junction  of  the  road  with  one 
from  Leavenworth  by  way  of  Lawrence  to- 
m-ard  Galveston  bay,  as  provided  in  the  act 
of  1863,  was  not  required  to  be  on  the 
very  crest  of  the  Neosho  valley  as  reached 
by  the  latter  road,  but  at  a  convenient  point 
for  such  crossing  in  the  narrow  valley  of 
the  Xcoslio  river.  A  point  in  the  valley 
having  been  adopted  by  both  roads  and  ac- 
cepted by  the  land  department,  in  selecting 
indemnity  lands  may  be  taken  as  satisfying 
the  requirement.  Kansa.<4  City.  L.  &  S.  K. 
R.  Co.  v.  Brewster  (Kansas  Citv.  L.  &  S. 
K.  R.  Co.  V.  Attorney  General)  *  118  U.  S. 
€82.  7  Sup.  Ct.  Rep.  66,  30:  281 
CifffI  In  rnited  States  v.  Missouri.  K.  &  T,  R. 

Co.  141  r.  8.  382.  35  L.  od.  774,  12  Sup. 
rt.  Rep.  13 — United  States  v.  Northern  P. 
R    Co.  Z7  C.  C.  A.  290.  9.5  Fed.  873. 

265.  Tlie  provision  in  the  act  of  1856, 
granting  lands  to  Wisconsin,  in  aid  of  rail- 
road construction,  that  all  lands  remaining 


unsold  after  ten  years  shall  revert  to  the 
United  States  if  the  road  be  not  then  com- 
pleted, is  a  condition  subsequent.  Schulen- 
berg  v.  Harriman,  21  Wall.  44,  22:  551 

266.  In  an  act  bv  which  a  state  granted 
lands  to  a  railroad  company  in  aid  of  its 
construction,  a  condition  that  the  state  may 
resume  the  lands  undisposed  of  by  the  com- 
pany, upon  its  failure  to  complete  and 
equip  a  certain  length  of  its  road  within  a 
specified  time,  is  a  condition  subsequent. 
Cedar  Rapids  &,  M.  River  R.  Co.  v.  Court- 
right  (Iowa  Railroad  Land  Co.  v.  Court- 
right)  21  Wall.  310,  22:  582 
Cited   In   Cedar  Rapids  &  M.   River  R.   Co.  v. 

Herringr,  110  U.  S.  29,  28  L.  ed.  58,  3  Sup. 
Ct.  Rep.  485 — United  Stntes  v.  Tennessee 
ft  C.  R.  Co.  71  Fed.  73 — Southern  P.  R.  Co. 
V.  Esquibcl,  5  N.  M.  141,  20  Pac.   109. 

267.  A  mortgage  executed  by  a  railroad 
company  upon  lands  granted  to  it  in  aid  of 
its  construction,  with  a  proviso  in  the  ^ant, 
that  all  lands  "not  sold  or  disposed  oi"  by 
the  company  before  the  expiration  of  three 
years  after  the  completion  of  the  entire  road 
should  be  subject  to  settlement  and  pre- 
emption like  other  lands,  is  a  hypotheca- 
tion of  the  fee  of  an  estate  terminable  at 
the  expiration  of  three  years  next  after  the 
completion  of  the  road.  Piatt  v.  Union  P. 
R.  Co.  99  U.  S.  48,  25:  424 
Cited  in  Hunt  v.  Spping:fleld  F.  &  M.  Ins.  Co. 

196  U.  8.  50,  40  L.  ed.  382,  25  Sup.  Ct. 
Rep.  779. 

268.  A  mortgage  of  lands,  executed  by  a 
railroad  company,  is  a  disposal  of  them, 
within  the  meaning  of  an  act  granting  the 
lands  to  the  company,  and  providing  that  all 
such  .lands  "not  sold  or  disposed  of"  by 
the  company  before  the  expiration  of  three 
years  after  the  completion  of  the  entire 
road  should  be  subject  to  settlement  and 
pre-emption,  like  other  lands;  and  the  lands 
mortgaged  by  the  company  are  not  subject 
to  pre-emption.  Piatt  v.  Union  P.  R.  Co. 
99  U.  S.  48,  25:  424 
DiBtinguiihcfl   in    Brown   v.    Bank   of   Sumter, 

55  S.  C.  77,  32  S.  B.  816. 

Cited  in  Soutliern  P.  R.  Co.  v.  Doyle,  8  Sawy. 
70,  11  Fed.  259— Leo  v.  Union  P.  R.  Co.  17 
Fed.  275 — Memphis  &  L.  R.  R.  Co.  v.  Dow, 
22  Blatchf.  53,  19  Fed.  392 — Farmers'  Loan 
ft  T.  Co.  v.  Toledo  ft  S.  H.  R.  Co.  4  C.  C. 
A.  576,  6  U.  S.  469,  54  Fed.  774. 

Payment  for  survey. 

Passing  of  Title  where  Patent  is  With- 
held, see  supra,  107. 

Effect  of  Nonpayment  as  Rendering 
Title  Defective  Under  Contract  of 
Sale,  see  Vendor  and  Purchaser, 
84. 

269.  The  act  of  Congress  of  1876,  chap. 
264.  providing  that,  before  any  land  grant- 
ed to  any  railroad  company  by  the  United 
States  shall  be  conveyed  to  it,  unless  it  is 
exempted  by  law  from  payment  of  costs, 
there  shall  first  be  paid  into  the  treasury 
of  the  United  States  the  cost  of  surveying, 
selecting,  and  conveying  such  land  ))y  the 
company, — applies  to  all  lands  theretofore 
granted  to  any  company  by  the  United 
States,  and  to 'the  cost  of  surveying  such 
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land,  whether  previously  conveyed  or  not. 
New  Orleans  P.  R.  Co.  v.  United  States, 
124   U.   S.   124,   8   Sup.    Ct.   Rep.    417, 

31:383 
Cited  in  New  Orleans  P.  R.  Co.  v.  Parker,  143 

U.    S.    58,    36    U    ed.   70,    12    Sup.    Ct.    Rep. 

364. 

270.  Until  the  cost  of  survey  as  provided 
by  the  act  is  paid,  the  equitable  title  of 
the  company  is  incomplete.  New  Orleans 
P.  R.  Co.  V.  United  States,  124  U.  S.  124, 
8  Sup.  Ct.  Rep.  417,  31 :  383 
Cited  In  Northern  P.  R.  Co.  v.  Cannon,  46  Fed. 

227, 

1.  Forfeiture,  Revocation,   and  Melease 

of  Grant, 

Title  to  Timber  Cut  Prior  to  Forfeiture  of 
State  Railroad  Grant,  see  supra,  43. 

Providian  for  Reverter  as  Condition  Sub- 
sequent, see  supra,  265-267. 

Reverter  of  Right  of  Way  Grant,  see  infra, 
320. 

Right  to  Cancel  as  against  Innocent  Pur- 
chasers from  Crrantee,  see  infra,  341. 

Effect  of  Partial  Nonuser  or  Delay  upon 
Right  of  Way  Grant,  see  infra,  322- 
324. 

Impairment  of  Contract  Obligations  by,  see 
Constitutional    Law,   1330,    1331. 

Injunction  against  Revoking  Approval  of 
Plat,  see  Injunction,  120. 

Sufficiency  of  Allegations  to  Put  Question 
of  Forfeiture  in  Issue,  see  Pleading, 
731.  . 

Construction  of  Exceptions  in  Favor  of  Com- 
pleted Portions  of  Road  in  Act  of  For- 
feiture, see  Public  Lands,  78. 

Reference  to  Title  of  Act  Forfeiting  Grant 
in  Construing  Such  Act,  see  Statutes, 
364. 

271.  A  court  of  equity  will  not  lean 
against  the  forfeiture  of  a  grant  of  land 
made  by  'a  state  in  aid  of  railroad  con- 
struction, where  the  forfeiture  is  intended 
to  secure  the  construction  of  the  road,  and 
where  compensation  cannot  be  made  for  the 
default  of  the  railroad  company.  Farns- 
worth  V.  Minnesota  &  P.  R.  Co.  92  U.  S. 
49,  23:  530 
Cited  In  Orr  v.   State,  56  Ark.   109,   19   S.  W. 

319. 

272.  No  express  words  of  forfeiture  or 
reinvestiture  of  title  are  necessary  to  au- 
thorize a  forfeiture  of  a  grant  of  public 
lands  for  breach  of  condition.  Atlantic  & 
P.  R.  Co.  V.  Mingus,  165  U.  S.  413,  17  Sup. 
Ct.  Rep.  348,  41 :  770 

273.  The  act  of  July  28,  1866,  extending 
the  time  for  earning  the  lands  granted  to 
the  states  of  Missouri  and  Arkansas  by  the 
act  of  February  9,  1853,  to  aid  in  building 
the  Cairo  &  Fulton  Railroad,  does  not  de- 
clare a  forfeiture,  and  reassert  title  in  tlip 
United  States,  except  as  to  mineral  lands 
included  within  the  originni  grant;  and  a 
new  company  which  succeeded  to  the  rights 
of  the  Cairo  &  Fulton  company  holds  under 
the  original  grant,  subject  to  the  rights  of 


purchasers  of  lands  sold  by  the  old  company. 
St.  Louis,  I.  M.  &,  S.  R.  Co.  v.  McGee,  115 
U.  S.  469,  6  Sup.  Ct.  Rep.  123,       29:  44S 

274.  Failure  of  the  United  States  to  ex- 
tinguish Indian  title  to  lands  through  which 
a  railroad  is  to  run  does  not  prevent  the 
forfeiture  of  a  railroad  land  grant,  under 
a  provision  that  the  United  States  will  ex- 
tinguish such  title  "as  rapidly  as  may  be 
consistent  with  public  policy  and  the  wel- 
fare of  the  Indians,  and  only  by  their  vol- 
untary cession."  Atlantic  i  P.  R.  Co.  v. 
Mingus,  165  U.  S.  413,  17  Sup.  Ct.  Rep.  348, 

41:770 
Cited  in  Northern  P.  R.  Co.  v.  Dudley,  85  Fed. 
86. 

275.  Lands  opposite  completed  road  are 
not  forfeited  or  resumed  by  the  act  of 
Congress  of  1890  (26  Stat,  at  L.  496), 
forfeiting  lands  theretofore  granted  to  aid 
"in  the  construction  of  a  railroad,  opposite 
to  and  coterminous  with  the  portion  of 
any  such  railroad  not  now  completed  and  in 
operation."  United  States  v.  Tennessee  & 
C.  R.  Co.  176  U.  S.  242,  20  Sup.  Ct.  Rep. 
370,  44: 452 

Right  to  forfeit;  waiver. 

276.  No  one  but  the  grantor  can  raise  the 
question  of  a  breach  of  a  condition  subse- 
quent in  a  grant  of  public  lands.  United 
States  V.  Southern  P.  R.  Co.  146  U.  S.  570, 
13  Sup.  Ct.  Rep.  152,  36:  1091 
Burlington    k    M.    River    R.    Co.    v.    Mills 

County,  164  U.  S.  668,  Appx.  and  14  Sup. 
Ct.  Rep.  1197,  19:  565 

277.  The  option  of  forfeiting  the  railroad 
land  grant  of  July  27,  1866.  is  not  de- 
feated by  the  "further  condition"  in  §  9 
that  on  any  breach  of  condition  the  United 
States  may  do  any  and  all  acts  and  things 
which  may  be  needful  and  necessary  to  se- 
cure the  speedy  completion  of  the  road. 
Atlantic  k  P.  R.  Co.  v.  Mingus,  165  U. 
S.  413,  17  Sup.  Ct.  Rep.  348,  41:770 

278.  Where  a  grant  upon  condition  pro- 
ceeds from  the  government,  an  individual 
cannot  assail  the  title  on  the  ground  that 
conditions  annexed  have  been  broken.  Scluil- 
enberg  v.  Harriman,  21  Wall.  44,  22:  551 
Cited  in  French  ▼.  Edwards,  4  Sawy.  132,  Fed. 

Cas.  No.  5,097 — Wallamet  Falls  C.  k,  L.  Co. 
V.  Klttridge,  5  Sawy.  47,  Fed.  Cas.  No. 
17,105 — Hughes  v.  Northern  P.  R.  Go.  9 
Sawy.  330,  18  Fed.  118— Southern  P.  R.  Co. 
V,  Orton,  6  Sawy.  182,  32  Fed.  471— Van- 
kirk  Land  &  Constr.  Co.  v.  Green,  132  Ala. 
352,  31  So.  484— Gorman  Min.  Co.  v.  Alex- 
ander, 2  S.  D.  665,  61  N.  W.  346— Washing, 
ton  &  I.  R.  Co.  V.  Northern  P.  R.  Co.  2 
Idaho,  555,  21  Pac.  658— State  ▼.  Emmert, 
19  Kan.  550 — Wisconsin  v.  Torlnus.  26  Minn. 
6,  49  N.  W.  259,  37  Am.  Rep.  .10.'— Sage  v. 
Crowley.  83  Minn.  320,  86  N.  W.  409- 
Tibbitts  V.  Ah  Tong.  4  Mont.  550.  2  Pac. 
759 — United  States  Trust  Co.  v.  Atlnntic 
&  P.  R.  Co.  8  N.  M.  680.  47  Pac.  725— 
I'pInRton  y.  Corrigan.  151  N.  Y.  153.  37 
L.U.A.  798.  45  N.  K.  359— RHchenbach  v. 
Washington  Short  Line  R.  Co.  10  Wash.  .360, 
38  Pac.  1126— La  Polnte  v.  Ashland,  47  Wis. 
200,    2   N.    W.   306. 

279.  Congress  could  at   any  time   repeal 
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the  act  creating  the  trust  in  Minnesota 
territory  for  benefit  of  a  railroad,  if  not 
executed,  and  withdraw  the  power.  Rice 
T.  Minnesota  &  N.  W.  IL  Co.  1  Black,  358, 

17:  147 
Cii€d  in  Rahilly  t.  Wilson,  Fed.  Gas.  No.  11,531 
— State  ex  rel.  Cunningham  v.  Helms,  136 
Ind.  133,  35  N.  E.  893 — Johnson  v.  Ballon, 
28  Mich.  883 — Cass  Coonty  t.  Morrison,  28 
Minn.  281,  9  N.  W.  761—BrownsTllle  r. 
Basse,  36  Tex.  501. 

280.  A  survey  of  public  lands,  which  a 
land  grant  provides  that  the  President  shall 
cause  to  be  made,  is  not  a  condition  pre- 
cedent to  the  right  to  declare  a  forfeiture 
of  the  grant  for  noncompliance  with  its 
conditions, — at  least  when  the  failure  did 
not  prevent  the  grantee  from  realizing  the 
full  value  of  the  land  grant  by  mortgage. 
Atlantic  &  P.  R.  Co.  v.  Mingus,  165  U.  S. 
413,  17  Sup.  Ct.  Rep.  348,  41 :  770 

281.  The  right  to  declare  a  railroad  land 
grant  forfeitai  for  noncompletion  of  the 
road  is  not  defeated  by  subsequently  mak- 
ing Indian  reservations  in  the  region 
through  which  the  road  is  to  pass,  when 
these  are  made  opposite  portions  of  the  road 
already  built,  and  do  not  seriously  inter- 
fere with  the  prosecution  of  the  work.  At- 
lantic ft  P.  R.  Co.  v.  Mingus,  165  U.  S. 
413,  17  Sup.  Ct.  Rep.  348,  41 :  770 

282.  An  act  by  which  the  state  releases 
and  restores  to  a  railroad  company  its  road, 
lands,  and  franchises,  which  passed  to  the 
state  upon  foreclosure  of  a  deed  of  trust,  is 
not  a  waiver  of  a  forfeiture  arising  from 
the  failure  of  the  railroad  company  to  com- 
plete its  road  in  due  time,  where  the  re- 
lease and  restoration  were  upon  the  condi- 
tion that  the  company  should  construct  and 
put  in  operation  a  certain  portion  of  the 
road  within  a  specified  time,  which  condition 
was  not  complied  with.  Famsworth  v. 
Minnesota  k  P.  R.  Co.  92  U.   S.   49, 

23:  530 

To  whom  forfeiture  inures. 

283.  When  Congress,  by  the  act  of  1885, 
forfeited  to  the  United  States  so  much  of 
the  lands  granted  by  the  act  of  May  4, 
1870,  for  the  benefit  of  the  Oregon  Central 
Railroad  Company,  as  were  adjacent  to  and 
coterminous  with  the  uncompleted  portions 
of  the  road,  the  United  States  was  reinvest- 
ed with  the  title  for  its  own  benefit  ex- 
clusively; and  the  title  did  not  pass  to  the 
Xorthem  Pacific  Railroad  Company  under 
an  existing  grant  made  after  that  to  the 
former  company.  United  States  v.  Northern 
P.  R.  Co.  152  U.  S.  284,  14  Sup.  Ct.  Rep. 
598,  38: 443 

284.  Land*  within  the  indemnitv  limits  of 

mi 

the  grant  made  by  the  act  of  Congress  of 
July  27,  1866  (14  Stat,  at  L.  292,  chap. 
278),  to  the  Atlantic  do  Pacific  Railroad  did 
not,  by  reason  of  the  forfeiture  of  such 
grant  by  the  act  of  July  6,  1886  (24  Stat, 
at  L.  123,  chap.  637),  pass  to  the  Southern 
Pacific  Ilailroad  Company,  although  such 
land  was  within  the  place  limits  of  the 
gnut  to  the  Texas  &  Pacific  Railroad  made 


by  the  act  of  March  3,  1871  (16  Stet.  at 
L.  573,  chap.  122),  the  rights  under  which 
subsequently  became  vested  in  the  Southern 
Pacific  Railroad  Company,  which  built  the 
road  and  selected  the  land  under  that  act, 
since  the  forfeiture  of  the  earlier  grant 
did  not  inure  to  the  benefit  of  the  later 
grantee,  but  to  the  benefit  of  the  United 
States.  San  Jos^  Land  &  Water  Co.  v.  San 
Jos«  Ranch  Co.  189  U.  S.  177,  23  Sup.  Ct. 
Rep.  487,  47:765 

285.  Indemnity  selections  cannot  be  made 
by  the  Southern  Pacific  Railroad  Company 
from  lands  within  the  indemnity  limits  of 
the  grant  to  it  by  the  act  of  March  3» 
1871,  chap.  122,  §  23  (16  Stat,  at  L.  573 )» 
which  are  also  within  the  forfeited  place 
limits  of  the  grant  to  the  Texas  Pacific 
Railroad  Company  by  $  9  of  the  same  act. 
Southern  P.  R.  Co.  v.  United  States,  189 
U.  S.  447,  23  Sup.  Ct.  Rep.  567,        47:  896 

286.  The  forfeiture  of  a  land  grant  de- 
clared by  the  act  of  Congress  of  March  2, 
1889,  did  not  operate  by  relation  to  revest 
in  the  United  States  title  to  timber  which 
had  been  cut  prior  to  the  act  of  forfeiture, 
so  as  to  give  the  United  States  a  right  of 
action  against  a  trespasser  who  cut  the 
timber.  United  States  v.  Loughrey,  172 
U.  S.  206,  19  Sup.  Ct.  Rep.  153,      43:  420 

287.  Mortgage  creditors  of  a  railroad 
company  having  no  lien,  legal  or  equitable, 
upon  lands  granted  to  the  company,  cannot 
pursue  the  lands  in  the  hands  of  another 
company  to  which  they  have  been  granted 
after  a  forfeiture  of  Jthe  prior  grant  for 
failure  to  comply  with  its  conditions. 
Farmers'  Loan  &  T.  Co.  v.  Chicago,  P.  & 
S.  R.  Co.  163  U.  S.  31,  16  Sup.  Ct.  Rep.  917, 

41:60 
Cited  in  Angle  v.  Chlcsf^o,  St.  P.  M.  ft  O.  R. 
Co.  86  C.  C.  A.  439,  94  Fed.  718~Angle  v. 
Chicago,  P.  it  S.  B.  Co.  95  Fed.  215. 

Method  of  enforcing  forfeiture.' 

288.  Lands  granted  by  Congress  to  aid  in 
the  construction  of  railroads  do  not  revert, 
upon  the  condition  broken,  until  a  forfeiture 
has  been  asserted  b^  the  United  States, 
either  through  judicial  proceedings  or  by 
some  legislative  action  sufficient  to  manifest 
an  intention  by  Congress  to  reassert  title 
and  resume  possession.  St.  Louis,  I.  M. 
&  S.  R.  Co.  V.  McGee,  115  U.  S.  469,  6  Sup. 
Ct.  Rep.  123,  29:  446 
Schow  V.  Harriman,  154  U.  S.  609,  Appx. 

and  14  Sup.  Ct.  Rep.  1209,  22:  556 

Schulenberg   v.   Harriman,   21   Wall.   44, 

22:  551 
Van   Wyck  v.   Knevals,   106   U.   S.   360.   1 

Sup.  Ct.  Rep.  336,  27:  201 

Bybee  v.  Oregon  &  C.  R.  Co.  139  U.  S.  663, 

11  Sup.  Ct.  Rep.  641,  35:  305 

Distififfuished  in  Miller  v.  Swann  (Miller  v.  An> 

derson)    150  U.   S.   137,   37   L.  ed.   1030,   14 

Sup.  Ct.  Rep.  52. 

Cited  in  Farnsworth  v.  Minnesota  ft  P.  R.  Co. 
92  U.  S.  67,  23  L.  ed.  535— McMIcken  v. 
United  States.  97  U.  S.  218,  24  L.  ed.  952— 
Grinncll  v.  Chicago,  R.  I.  &  P.  R.  Co.  10:5 
U.  S.  744.  26  L.  ed.  458— Van  Wyck  v.  Kne- 
vals,  106  U.  S.   369,   27  L.  ed.  204,   1   Sup. 
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Ct.  Rep.  336— St.  Louis,  I.  M.  &  S.  R.  Co. 
T.  McGee,  116  U.  S.  474,  29  L.  ed.  448,  0 
Sup.  Ct.  Rep.  123 — Doe  v.  Larmore,  116 
U.  S.  198,  29  L.  ed.  598,  6  Sup.  Ct.  Rep. 
365 — Bybee  v.  Oregon  C.  R.  Co.  139  U.  S. 
675,  35  L.  ed.  307,  11  Sup.  Ct.  Rep.  641 — 
Atlantic  &  P.  R.  Co.  v.  Mingus,  165  U.  8. 
433.  41  L.  ed.  778,  17  Sup.  Ct.  Rep.  348— 
New  York  Indians  v.  United  SUtes,  170 
U.  S.  25,  42  L.  ed.  936,  18  Sup.  Ct.  Rep. 
■  531 — Houston  &  T.  C.  R.  Co.  v.  Texas,  170 
U.  S.  260,  42  L.  ed.  1029,  18  Sup.  Ct  Rep. 
610— Walsh  T.  Columbus,  H.  Valley  A  A. 
R.  Co.  176  U.  S.  480,  44  L.  ed.  553.  20 
Sup.  Ct.  Rep.  393 — United  States  r.  Northern 
P.  R.  Co.  177  U.  S.  441,  44  L.  ed.  838,  20 
Sup.  Ct.  Rep.  706— Chicago,  M.  A  St.  P.  R. 
Co.  V.  United  States,  14  Ct.  CI.  139 — Knevals 
T.  Hyde,  5  Dill.  472,  1  McCrary,  405.  6 
Fed.  654 — St.  Paul,  M.  &  M.  R.  Co.  ▼. 
Greenhaigh,  26  Fed.  567 — Bybee  v.  Oregon 
A  C.  R.  Co.  26  Fed.  588 — United  States  v. 
Union  P.  R.  Co.  37  Fed.  553 — Farmers'  Loan 
A  T.  Co.  V.  Chicago,  P.  ft  S.  R.  Co.  39  Fed. 
149 — Shepard  v.  Northwestern  L.  Ins.  Co. 
40  Fed.  352 — Lake  Superior  Ship  Canal,  R. 
A  Iron  Co.  y.  Cunningham,  44  Fed.  822 — Lake 
Superior  Ship  Canal,  R.  &  Iron  Co.  y.  Cun- 
ningham. 44  Fed.  841 — Northern  P.  R.  Co. 
v.  Cannon,  46  Fed.  239 — Southern  P.  R.  Co. 
T.  United  States,  16  C.  C.  A.  123.  29  U. 
S.  App.  669,  69  Fed.  57 — Iron  Mountain  R. 
Co.  y.  Memphis,  37  C.  C.  A.  424,  96  Fed. 
126— Manley  y.  Tow.  110  Fed.  250— Utah. 
N.  &  C.  R.  Co.  y.  Utah  &  C.  R.  Co.  110 
Fed.  890 — United  States  y.  Chicago,  M.  ft 
St.  P.  R.  Co.  54  C  C.  A.  548,  116  Fed. 
972 — California  Reduction  Co.  y.  Sanitary 
Reduction  Works,  61  C.  C.  A.  105,  126  Fed. 
43— Orr  y.  State.  56  Ark.  110.  19  ».  W. 
819 — Miller  y.  Swann,  89  Ala.  637,  7  So. 
771— Steele  y.  Walker,  115  Ala.  490,  67 
Am.  St.  Rep.  62,  21  So.  942 — McCaryer  t. 
Hersberg.  120  Ala.  530.  25  So.  3 — Jones  y. 
Oemler,  110  Ga.  213,  35  S.  E.  375 — Mower 
T.  Kemp.  42  La.  Ann.  1018.  8  So.  830 — 
Green  y.  Irylng.  54  Miss.  464.  28  Am.  Rep. 
360— Wilson  y.  Beckwlth,  117  Mo.  76,  22 
S.  W.  639 — Wilson  y.  Beckwlth,  140  Mo. 
386,  41  S.  W.  985 — United  States  Trust  Co. 
y.  Atlantic  ft  P.  R.  Co.  8  N.  M.  685.  47 
Pac.  725 — Southern  P.  R.  Co.  y.  Esqulbel, 
5  N.  M.  141,  20  Pac.  109— Re  Brooklyn  Eley. 
R.  Co.  125  N.  Y.  440.  26  N.  B.  474— De- 
Lancey  y.  Plepgras,  138  N.  T.  40,  33  N.  E. 
822 — Wisconsin  C.  R.  Co.  y.  Comstock,  71 
Wis.  92,  86  N.  W.  843. 

289.  Some  affirmative  action,  legislative 
or  judicial,  is  necessary  for  the  forfeiture 
of  the  grant  of  lands  by  the  act  of  Con- 
gress of  1856  to  the  state  of  Alabama  for 
aid  to  railroads,  which  provides  that  ''if 
any  of  said  roads  are  not  completed  within 
ten  years  .  .  .  the  lands  unsold  shall 
revert  to  the  United  States."  United  States 
V.  Tennessee  &  C.  R.  Co.  176  U.  S.  242,  20 
Sup.  Ct.  Rep.  370,  44:  452 
Cited  in  Vankirk  Land  &  Constr.  Co.  y.  Green 

132  Alo.  352,  31  So.  484. 

290.  Land  granted  to  a  railroad  company 
does  not,  ipso  focto^  revert  to  the  United 
States  by  mere  failure  to  complete  the  road 
within  the  period  prescribed  by  Congress  in 
the  gi-ant;  but,  to  effect  a  forfeiture,  some 
act  is  essential  on  the  part  of  the  govern- 
ment evincing  an  intention  to  take  advan- 
tage   of    such    failure.      United    States    v. 


Northern  P.  R.  Co.  177  U.  S.  435,  20  Sup. 

Ct.  Rep.  706,  44:  836 

Cited  In  Utah   N.  &  C.  R.  Co.  v.  Utah  &  .C. 

R.  Co.   110   Fed.   882 — California  Reduction 

Co.  y.   Sanitary   Reduction   Works,   61   C.   C. 

A.  105,  126  Fed.  43. 

291.  Where  a  railroad  company  of  Iowa 
had  acquired  full  legal  title  to  lands  under 
the  act  of  1856,  the  construction  of  its 
road  on  a  new  line,  under  the  act  of  1864, 
did  not  annul  or  defeat,  without  further 
action  on  the  part  of  the  United  States,  the 
title  thus  vested.  Grinnell  y.  Chicago,  R. 
I.  &  P.  R.  Co.  103  U.  S.  739,  26:  456 

292.  Where  a  grant  of  land  and  fran- 
chises for  the  construction  of  a  railroad 
provides  for  Iheir  forfeiture  upon  failure  to 
perform  work  within  a  prescribed  time,  the 
forfeiture  may  be  by  legislative  act,  without 
judicial  proceedings.  Famsworth  v.  Min- 
nesota &  P.  R.  Co.  92  U.  S.  49,  23:  530 
Distinguished  In  Chicago,   B.  &  Q.   R.   Co.  y. 

Lewis,  53  Iowa,  114,  4  K.  W.  842. 

Cited  in  McMicken  y.  United  States,  07  17.  8. 
218,  24  L.  ed.  952— St.  Loals,  I.  M.  ft  8.  R. 
Co.  y.  McGee,  115  U.  8.  474,  20  L.  ed.  448. 
6  Sup.  Ct.  Rep.  123 — New  Orleans  P.  R.  Co. 
y.  United  States,  124  U.  S.  129,  31  L.  ed. 
385,  8  Sup.  Ct.  Rep.  417 — Bybee  v.  Oregon 
&  C.  R.  Co.  139  U.  S.  675,  35  L.  ed.  307, 
11  Sup.  Ct.  Rep.  641 — Scbleslnger  v.  Kansas 
City  &  S.  R.  Co.  152  U.  S.  453,  38  L.  ed. 
511,  14  Sup.  Ct.  Rep.  647— Atlantic  &  P. 
R.  Co.  y.  MlngUB,  165  U.  8.  433,  41  L.  ed. 
778,  17  Sup.  Ct.  Rep.  348 — New  York  Indians 
y.  United  States,  170  U.  S.  25,  42  L.  ed. 
936,  18  Sap.  Ct.  Rep.  531 — Shepard  v. 
Northwestern  L.  Ins.  Co.  40  Fed.  353 — United 
States  y.  Northern  P.  R.  Co.  37  C.  C.  A. 
304,  95  Fed.  870 — Iron  Mountain  R.  Co.  v. 
Memphis,  37  C.  C.  A.  425,  96  Fed.  127— 
Mower  v.  Kemp,  42  La.  Ann.  1017,  8  So. 
830 — Tower  y.  Tower  &  S.  Street  R.  Co. 
68  Minn.  505,  38  L.R.A.  543,  64  Am.  St. 
Rep.  493,  71  N.  W.  691 — American  Dock  4 
Improv.  Co.  v.  Public  Schools,  39  N.  J.  Bq. 
418 — Re  Brooklyn  Elev.  R.  Co.  125  N.  T. 
440,  20  N.  E.  474— Bywaters  v.  Paris  ft  Q. 
N.  R.  Co.  73  Tex.  627,  11  S.  W.  856. 

293.  A  land  grant  may  be  forfeited  for 
breach  of  condition  by  legislative  act,  with- 
out any  judicial  proceeding.  Atlantic  &  P. 
R.  Co.  v.  Mingus,  165  U.  S.  413,  17  Sup. 
Ct.  Rep.  348,  .  41 :  770 
Cited  In  Iron  Mountain  R.  Co.  y.  Memphis,  37 

C.  C.  A.  425,  96  Fed.  127— Utah,  N.  &  C.  R. 
Co.  y.  Utah  &  C.  R.  Co.  110  Fed.  890. 

294.  A  mere  breach  of  condition  does  not 
of  itself  work  a  forfeiture  of  a  grant.  Some 
other  proceeding  must  be  taken  by  the 
grantor  to  indicate  his  intention  to  revoke 
the  grant  on  account  of  such  breach,  and  to 
take  possession  of  the  property  in  conse- 
quence thereof.  St.  Paul,  M.  &  M.  R.  Co.  v. 
Greenalgh,  139  U.  S.  19,  11  Sup.  Ct.  Rep. 
395,  35:  71 
Cited  in  St.  Paul,  M.  &  M.  R.  Co.  v.  B  roulette, 

65   Minn.  368,   67   N.   W.   1010. 

295.  Forfeiture  for  misuser  of  a  railroad 
grant  cannot  be  enforced  in  a  private  ac- 
tion.  Northern  P.  R.  Co.  v.  Smith,  171  U. 
S.  260,  18  Sup.  Ct.  Rep.  794,  43:  157 
Cited  in  Northern  P.  R.  Co.  v.  Ely,  25  Wash. 
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880,  54  L.R.A.  626,  87  Am.  St.  Rep.  766, 
65  Pac.  555. 

Release  of  s**nt. 

Satisfaction   of   Earlier  as   Permitting 
'       Selection   under   Later  Grant,   see 

supra,  191. 
See  also  supra,  165. 

296.  A  release  by  a  state  to  which  lands 
were  granted  in  aid  of  several  railroads, 
which  includes  only  the  lands  appropriated 
to  one  of  them,  cannot  be  construed,  by  any 
theory  of  the  obvious  intent  and  general  un- 
derstanding, to  operate  as  a  release  of  the 
other  lands,  where  Congress  has  not  at- 
tempted to  forfeit  the  grant,  but  the  re- 
lease alone  is  in  question.  Lake  Superior 
Ship  Canal,  R.  &  Iron  Co.  v.  Cunningham, 
155  U.  8.  354,  15  Sup.  Ct.  Rep.  103, 

39:  183 

297.  A  release  by  a  state  to  which  a  grant 
of  lands  to  aid  in  the  construction  of  rail- 
roads had  been  made,  of  all  the  lands  ap- 
propriated to  one  of  two  intersecting  roads, 
leaves  an  undivided  moiety  of  such  lands  as 
were  within  the  "place"  limits  of  both  roads 
as  located  unaffected  by  the  release,  al- 
though a  railroad  company  which  had  be- 
coDEie  the  beneficial  owner  of  the  property  of 
both  the  former  companies  may  have  exe- 
cuted to  the  state  a  release  of  all  its  inter- 
ests in  the  lands.  Donahue  v.  Lake  Supe- 
rior Ship  Canal,  R.  &  Iron  Co.  155  U.  S.  386, 
15  Sup.  Ct.  Rep.  115,  39:  194 
Cited  in  8lonx  City  ft  St.  P.  B.  Co.  v.  United 

States,  159  U.  S.  365,  41  L.  ed.  182,  16  Sup. 
Ct.  Kep.  17 — Southern  P.  B.  Co.  v.  United 
States,  18a  U.  8.  525,  46  L.  ed.  311,  22  Sup. 
Ct.  Bep.  154. 

BecoTery  of  value  of  lands  sold  to  bona 
fide  purchasers. 

298.  Irrespective  of  the  adjustment  acts 
of  March  3,  1887  (24  Stat,  at  L.  556,  chap. 
376,  U.  S.  Comp.  Stat.  1901,  p.  1595),  and 
March  2,  1896  (29  Stat,  at  L.  42,  chap.  39, 
U.  S.  Comp.  Stat.  1901,  p.  1603),  the  Fed- 
eral government  had  the  rieht  to  sue  a  rail- 
road company  to  recover  the  value  of  landb 
erroneously  patented  to  such  company,  and 
sold  by  it  to  persons  who  dealt  with  it  in 
good  faith.  Southern  P.  R.  Ck).  v.  United 
States,  200  U.  S.  341,  26  Sup.  Ct.  Rep.  296, 

50:507 
CiUd  in  Oregon  &  C.  B.  Co.  v.  United  States, 
78  C.  C.  A.  376,  148  Fed.  604. 

J.  Priority  and  Conflict  of  Orant8. 

Right  of  Pre-emptor  from  State  as  against 

Grantee  of  Railroad,  see  supra,  85. 
Grants  within   Place    Limits    of    Railroad 

Prior  to  Location,  see  supra,  89-97. 
Satisfaction  of  Earlier  Grants  as  Opening 

Lands  to  Later,  see  supra,  191. 
Surplus   Land  within  Mexican  Grant  and 

also   Included    in   Railroad .  Grant,   see 

supra,  197-199. 
Right  to  Declare  Forfeiture  as  Exclusively 

in  United  States,  see  supra,  276-281. 
Priority   in  Right  of  Way  by  Priority  in 

Appropriation  thereof,  see  infra,  326. 

U.  S.  Dig.— 302 


Swampy  Lands  not  Patented  as  such,  see 
infra,  416. 

Suit  to  Quiet  Title  between  Adverse  Claim- 
ants, see  Cloud  on  Title,  49. 

Construction  of  Land  Grant  Case  as  Pre- 
senting Federal  Question,  see  d^ourts, 
601. 

Conclusiveness  of  Judgment  as  to,  see  Judg- 
ment, 638,  639. 

299.  In  grants  of  lands  to  aid  in  building 
rainoads,  the  title  to  the  lands  within  the 
primary  limits  within  which  all  the  odd  or 
even  sections  are  granted  relates,  after  the 
road  is  located  according  to  law,  to  the 
date  of  the  grant;  and  in  cases  where  these 
limits,  as  iMstween  different  roads,  conflict 
or  encroach  on  each  other,  priority  of  date 
of  the  act  of  Congress,  and  not  priority  of 
location  of  the  line  of  road,  gives  priority  of 
title.  St.  Paul  &  S.  City  R.  Co.  v.  Winona 
&  St.  P.  R.  Co.  112  U.  S.  720,  28:  872 
Sioux  City  &,  St.  P.  R.  Co.  v.  Chicago,  M.  & 

St.  P.  R.  Co.  117  U.  S.  406,  6  Sup.  Ct. 
Rep.  790,  29:  928 

Cited  in  WlBcoDsin  C.  R.  Co.  v.  Price  County, 
133  U.  8.  512,  33  L.  ed.  695,  10  Sup.  Ct. 
Rep.  341 — United  States  v.  Mlssonri,  K.  & 
T.  R.  Co.  141  U.  8.  875,  35  L.  ed.  771,  12 
Sup.  Ct.  Rep.  13 — ^New  Orleans  P.  R.  Co. 
V.  Parker,  143  U.  S.  58,  36  L.  ed.  70,  12 
Sap.  Ct.  Rep.  364 — United  States  v.  South- 
ern P.  R.  Co.  146  U.  S.  605,  36  L.  ed.  1007. 
13  Sup.  Ct.  Rep.  152 — Northern  P.  R.  Co.  v. 
United  States,  86  Fed.  287 — Wisconsin  C.  R. 
Co.  V.  Forsythe,  43  Fed.  888 — Southern  P. 
R.  Co.  V.  Stanley,  49  Fed.  264 — Southern  P. 
R.  Co.  V.  Aralsa,  57  Fed.  102 — United  States 
V.  Chicago,  M.  &  St.  P.  R.  Co.  69  Fed.  91 — 
Jackson  v.  La  Moure  County,  1  N.  D.  240, 
46  N.  W.  449 — ^Northern  P.  R.  Co.  v.  Barnes, 
2  N.  D.  364,  51  N.  W.  386— St.  Paul  &  S.  C. 
R.  Co.  V.  Ward,  47  Minn.  44,  49  N.  W.  401 
— Winona  ft  St.  P.  Land  Co.  v.  Ebllcisor,  52 
Minn.  325.  54  N.  W.  01— BlUng  v.  Thexton, 
7  Mont.  889,  16  Pac.  931. 

300.  Previous  f^rants  of  the  same  proper- 
ty must  necessarily  be  excluded  from  subse- 
quent ones;  the  earlier  grant  takes  the  land. 
Winona  &  St.  P.  R.  Co.  v.  Barney,  113  U. 

S.  618,  5  Sup.  Ct.  Rep.  606,    28:  1109 

St.  Paul  &  P.  R.  Co.  V.  Northern  P.  R.  Co. 

139  U.  S.  1,  11  Sup.  Ct.  Rep.  389,  35:  77 

301.  In  respect  to  the  public  lands,  with- 
in, at  least,  common  granted  or  primary 
limits,  priority  of  grant,  not  priority  of  lo- 
cation, determines  the  question  of  ownership 
as  between  parties  claiming  the  same  lands 
under  different  grants.  United  States  v. 
Northern  P.  R.  Co.  152  U.  S.  284,  14  Sup. 
Ct.  Rep.  598,  38:  443 

302.  When  acts  of  Congress  granting 
lands  in  aid  of  railroads  are  of  the  same 
date,  or  grants  are  made  for  different  roads 
by  the  same  statute,  priority  of  location 
gives  no  priority  of  right;  but  where  the 
limits  of  the  primary  grants,  which  are  set- 
tled by  the  location,  conflict,  as  by  crossing 
or  lapping,  the  parties  building  the  roads 
under  those  grants  take  the  sections  with- 
in the  conflicting  limits  of  primary  location, 
in  equal  undivided  moieties,  with  regard  to 
priority  of  location  of  the  line  of  the  road. 
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or  priority  of  construction.  St.  Paul  &  S. 
City  R.  Co.  V.  Winona  k  St.  P.  R.  Co.  112 
U.  S.  720,  5  Sup.  Ct.  Rep.  334,  28:  872 

Cited  in  Sioux  City  &  St.  P.  R.  Co.  v.  Chicago,  M. 
&  St.  P.  R.  Co.  117  U.  S.  407,  29  L.  ed.  928,  6 
Sup.  Ct.  Rep.  790 — Donahue  v.  Lake  Superior 
Ship  Canal,  R.  &  Iron  Co.  155  U.  S.  387,  39 
L.  ed.  195,  15  Sup.  Ct.  Rep.  115— Sioux  City 
&  St.  P.  R.  Co.  V.  United  States,  159  U.  S. 
365.  40  L.  ed.  182,  16  bup.  Ct.  Rep.  17 — 
Southern  P.  R.  Co.  v.  United  States,  168  U. 
S.  42,  42  L.  ed.  374,  18  Sup.  Ct.  Rep.  18— 
Hewitt  ▼.  Schultz,  180  U.  S.  151,  45  L.  ed. 
470,  21  Sup.  Ct.  Rep.  309 — Southern  P.  R. 
Co.  V.  United  States,  183  U.  S.  525,  46  L. 
ed.  311,  22  Sup.  Ct.  Rep.  154 — Southern  P. 
R.  Co.  V.  Bell,  183  U.  S.  681,  46  L.  ed. 
387,  22  Sup.  Ct.  Rep.  2.^2 — Barney  v.  Winona 
&  St.  P.  R.  Co.  24  Fed.  891— St.  Paul,  M.  & 
M.  R.  Co.  V.  Greenhalgh,  26  Fed.  565— Unit- 
ed States  V.  Southern  P.  R.  Co.  39  Fed. 
138 — United  States  v.  Winona  ft  St.  P.  R 
Co.  15  C.  C.  A.  116,  32  U.  S.  App.  272, 
67  Fed.  968 — McCarver  ▼.  Henherg,  120  Ala. 
531,  25  So.  3— St.  Paul  &  S.  C.  R.  Co.  ▼. 
Ward,  47  Minn.  44,  40  N.  W.  401— Northern 
P.  R.  Co.  V.  Miller,  20  Wash.  37,  54  Pac. 
603. 

303.  Whatever  title  or  right  the  Southern 
Pacific  Railroad  Company  might  acquire  by 
a  prior  filing  of  ite  map  was  absolutely  dis- 
placed when  the  Atlantic  &  Pacific  Railroad 
Company's  map  was  filed,  to  lands  within 
the  limits  of  the  grants  to  both  companies, 
the  grant  to  the  Atlantic  &  Pacific  Com- 
pany being  of  a  prior  date.  United  States 
V.  Southern  P.  R.  Co.  146  U.  S.  570,  13  Sup. 
Ct.  Rep.  152,  36:  1091 

304.  The  rights  of  contesting  railroad  cor- 
porations to  disputed  tracts  oi  land  claimed 
by  them  under  congressional  grants  in  aid 
of  the  construction  of  their  roads,  which 
conveyed  sections  afterwards  to  be  located, 
and  lying  within  a  specified  distance  from 
the  line  of  the  road  as  ultimately  estab- 
lished and  constructed,  are  determined  by 
the  dates  of  their  respective  grants,  and  not 
by  the  dates  of  the  location  of  the  routes 
of  their  respective  roads.  Missouri,  K.  & 
T.  R.  Co.  v.  Kansas  P.  R.  Co.  97  U.  S.  491, 

24:  1095 
Cited  in  St.  Paul  ft  P.  R.  Co.  v.  Northern  P.  R. 
Co.  139  U.  S.  17,  35  L.  ed.  84,  11  Sup.  Ct. 
Rep.  389 — Sioux  City  &  St.  P.  R.  Co.  v. 
United  States,  159  U.  S.  365,  40  L.  ed.  182, 
16  Sup.  Ct.  Rep.  17 — Oregon  &  C.  R.  Co.  v. 
United  States,  23  C.  C.  A.  24,  48  U.  S. 
App.   1,   77   Fed.   75. 

305.  Where  two  railroad  companies  have 
conflicting  grants  of  public  lands  in  prce- 
sentif  each  of  whose  lines  of  definite  location 
has  been  approved  by  the  land  department, 
the  grant  older  in  date  takes  the  land,  with- 
out regard  to  the  time  when  the  maps  of 
definite  location  are  filed.  United  States  v. 
Southern  P.  R.  Co.  146  U.  S.  570,  13  Sup. 
Ct.  Rep.  152,  36:  1091 
Cited  in  Monroe  Cattle  Co.  v.  Becker,  147  U. 

S.  57.  37  L.  ed.  77,  13  Sup.  Ct.  Rep.  217 — 
Uftited  States  v.  Northern  P.  R.  Co.  152  U. 
S.  298,  38  L.  ed.  449.  14  Sup.  Ct.  Rep.  598 — 
Southern  P.  R.  Co.  v.  Aralza.  57  Fed.  104 — 
XTnited  States  v.  Southern  P.  R.  Co.  62  Fed. 
535 — United  States  v.  Southern  P.  R.  Co. 
117  Fed.  552 — Southern  P.  R.  Co.  v.  Painter, 


113  Cal.  251,  45  Pac.  820— Northern  P.  B. 
Co.  T.  Miller,  20  Wash.  37,  54  Pac.  603. 

306.  That  the  Secretary  of  the  Treasury 
erroneously  certified  lands  to  a  state  for  the 
use  of  a  certain  railroad  company  does  not 
deprive  another  railroad  company  of  its 
rights  therein,  which  became  vested  by  its 
selection  of  the  lands  in  accordance  with  the 
acts  of  Congress.  St.  Paul  &  S.  City  R.  Co. 
V.  Winona  &  St.  P.  R.  Co.  112  U.  S.  720, 
5  Sup.  Ct.  Rep.  334,  28:  872 

307.  A  mistake  in  the  plat  filed  by  a  rail- 
road company  with  the  Secretary  of  the  In- 
terior, whereby  the  route  is  described  by 
a  wrong  survey,  does  not  defeat  the  right  ot 
the  railroad  company  to  public  lands  as 
against  another  railroad  company  which  has 
not  been  misled  or  prejudiced  in  any  man- 
ner by  the  mistake.  Washington  &  I.  R. 
Co.  V.  CoBur  D'Alene  R.  &  Nav.  Co.  160  U.  S. 
77,  16  Sup.  Ct.  Rep.  231,  40:  346 
Cited  in  Missouri,  K.  ft  T.  R.  Co.  v.  Cook,  168 

U.  S.  498,  41  L.  ed.  242,  16  Sup.  Ct.  Rep. 
1093— Garrard  v.  Sliver  Peak  Mines,  82  Fed. 
585. 

308.  The  act  of  Congress  of  March  3, 
1865,  being  expressly  restrained  from  in  any 
way  interferir  T  with  lands  previously  re- 
served by  Congress,  no  claim  under  that  act 
can  be  asserted  which  would  interfere  with 
the  grant  to  the  Northern  Pacific  Railroad 
Company  under  the  act  of  1864.  The  excep- 
tion in  the  latter  act,  of  subsequent  grants 
prior  to  the  definite  location  of  the  road, 
was  not  intended  to  cover  other  grants  for 
the  construction  of  roads  of  a  similar  char- 
acter. St.  Paul  &  P.  R.  Co.  V.  Northern  P. 
R.  Co.  139  U.  S.  1,  11  Sup.  Ct.  Rep.  389, 

35:77 
Cited  in  Northern  P.  R.  Co.  ▼.  Sanders,  47  Fed. 
605. 

309.  The  proviso  to  the  act  of  Congress  of 
1871  granting  lands  to  the  Southern  Pacific 
Railroad  Company,  to  the  efTect  that  noth- 
ing in  the  grant  to  that  company  shall  af- 
fect or  impair  other  grants,  does  not  enlarge 
the  grant.  United  States  v.  Southern  P.  R» 
Co.  146  U.  S.  570,  13  Sup.  Ct.  Rep.  152, 

36:  1091 

310.  Although  the  act  of  Congress  of  1871 
granting  lands  to  the  Southern  Pacific  Rail- 
road Company  bestowed  the  same  rights, 
grants,  and  privileges  as  were  granted  to  the 
Atlantic  A  Pacific  Railroad  Company  by  the 
act  of  1866,  that  does  not  operate  to  make 
the  latter  grant  take  effect  by  relation  as  to 
the  date  of  the  prior  grant,  and  thus  subject 
the  grants  to  the  two  companies  to  the  rule 
controlling  contemporaneous  grants.  Unit- 
ed States  V.  Southern  P.  R.  Co.  146  U.  S. 
570,  13  Sup.  Ct.  Rep.  152,  36:  1091 

As  to  lieu  lands. 

311.  A  different  rule  prevails  in  case  of 
lands  to  be  selected  in  lieu  of  those  within 
the  limits  of  primary  location,  which  have 
been  sold  or  pre-empted  before  the  location 
is  made,  where  the  limits  of  selection  inter- 
fere or  overlap.  In  such  cases,  neither  prior- 
ity of  grant,  nor  priority  of  location,  nor 
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priority  of  construction,  gives  priority  of 
right;  but  this  is  determined  by  priority  of 
selection,  where  the  selection  is  made  accord- 
ing to  law.  St.  Paul  k  S.  City  R.  Co.  v. 
Winona  &  St.  P.  R.  Co.  112  U.  S.  720,  5 
Sup.  Ct,  Rep.  334,  28:  872 

Cited  in  Hewitt  ▼.  Schults,  180  U.  S.  152,  45 
L..  ed.  470.  21  Sup.  Ct.  Rep.  309— Koehler 
T.  Barfn,  25  Fed.  165 — United  States  ▼. 
Central  P.  R.  Co.  26  Fed.  481— United  States 
T.  Winona  &  St.  P.  R.  Co.  15  C.  C.  A.  99,  32 
U.  S.  App.  272,  67  Fed.  951 — Southern  P. 
R.  Co.  V.  Groeck,  31  C.  C.  A.  337,  59  U.  S. 
App.  366,  87  Fed.  973 — United  States  v. 
OreKon  &  C.  R.  Co.  101  Fed.  318 — Southern 
P.  K.  Co.  V.  Wood,  124  Cal.  488,  57  Pac. 
:iSH — Jackson  ▼.  La  Moure  County,  1  N.  D. 
240.  40  N.  W.  449 — Northern  P.  R.  Co.  v. 
Barnes.  2  N.  D.  303.  51  N.  W.  380— Grandin 
V.  La  Bar,  3  N.  D.  453,  57  N.  W.  241— 
Winona  &  St.  P.  Land  Co.  v.  Ebilcisor,  52 
Minn.  325,  54  N.  W.  01— McHenry  v.  Ny- 
fOiard.  72  Minn.  13,  74  N.  W.  1106 — ^Altsrhul 
T.  Clark.  39  Or.  324,  65  Pac.  991. 

312.  The  rule  that,  under  a  land  grant  in 
aid  of  railroads,  the  title  acquired  'from  the 
L'nited  States  relates  back  to  the  date  of  the 
^rant,  and  that  Neither  company  can,  by 
any  act  of  its  own  or  by  any  omission  of  the 
other  company,  obtain  any  superiority  pro- 
vided there  is  no  forfeiture  of  the  grant 
which  covered  every  alternate  section  of 
land  for  10  miles  in  width  on  each  side  of 
the  roads,  does  not  apply  to  lieu  lands  out- 
side of  the  10-mile  limit.  Sioux'  City  &,  St. 
P.  R.  Co.  v.  Chicago,  M.  &  St.  P.  R.  Co.  117 
U.  S.  406,  6  Sup.  Ct.  Rep.  790,  29:  928 

Overlapping  grants. 

EfTect  of  Release  as  to  one  Grant,  see 

supra,  296,  297 
See  also  .supra,  299,  302-304. 

313.  The  grant  of  an  equal  undivided 
moiety  of  land  in  the  overlapping  limits  of 
two  roads  is  a  grant  for  the  benefit  of  each 
road  of  the  moiety  of  land  dedicated  by  the 
act  of  Congress  to  its  construction.  Chica- 
go, M.  &  St.  P.  R.  Co.  V.  United  States,  159 
r.  S.  372,  16  Sup.  Ct.  Rep.  26,  40:  185 
Cited   In   Manley    v.   Tow,    110   Fed.   244 — Mc- 

Carver  v.  Herzberg,  120  Ala.  531,  25  So.  3. 

314.  Each  of  two  separate  railroad  com- 
panies to  whom  by  the  same  act  or  by  acts 
of  the  same  date  grants  of  land  are  made, 
in  so  far  as  the  limits  of  their  grants  con- 
flict by  crossing  or  lapping,  takes  an  equal 
undivided  moiety  of  the  lands  within  the 
conflict,  and  neither  acquires  all  by  prior- 
ity of  location  or  priority  of  construction. 
Sonthem  P.  R.  Co.  v.  United  States,  183  U. 
S.  519.  22  Sup.  Ct.  Rep.  154,  46:  307 
Cited  in   United  States  v.  Southern  P.  U.  Co. 

117  Fed.  552 — Southern  P.  R.  Co.  v.  United 
States,  66  C.  C.  A.  584,  133  Fed.  654 — 
Sonthem  P.  Co.  v.  LIpman,  148  Cal.  489,  83 
Pac  445. 

315.  An  equal  undivided  moiety  of  the 
lands  within  the  conflicting  place  limits  is 
given  to  each  grantee,  without  regard  to  the 
time  of  the  location  of  the  respective  lines, 
when  lands  are  granted  by  the  same  act  or 
bv  acts  of  the  same  date  to  aid  in  the  con- 
itruction  of  railroads  that  must  necessarily 


intersect  or  are  required  to  intersect.  Siodx 
City  &  St.  P.  R.  Co.  V.  United  States,  159 
U.  S.  349,  16  Sup.  Ct.  Rep.  17,  40:  177 

316.  Where  land  grants  in  aid  of  railroad 
construction  overlap  because  of  the  intersec- 
tion of  the  roads  of  the  companies  which  are 
entitled  to  every  alternate  section  of  land 
for  10  miles  in  width  on  each  side  of  the 
roads,  and  to  indemnity  land  in  lieu  of  those 
disposed  of,  to  be  selected  within  20  miles 
of  the  road,  the  companies  take  an  undivided 
moiety  as  to  overlapping  lands  within  10 
miles  of  each  road,  but  the  nearest  road 
takes  the  entire  title  to  lands  lying  within 
10  miles  of  it,  but  more  than  10  miles  from 
the  other,  while  lands  more  than  10  miles, 
but  less  than  20,  from  each  road,  should  be 
equally  divided  between  them.  Sioux  City  & 
St.  P.  R.  Co.  V.  Chicago,  M.  &  St.  P.  R.  Co. 
117  U.  S.  406,  6  Sup.  Ct.  Rep.  790,  29:  S28 
Cited  in   United  States  v.  Southern  P.  U.  Lo. 

140  U.  S.  595,  36  L.  ed.  1097,  13  Sup.  Ct. 
Rep..  152 — Donahue  v.  Lake  Superior  Ship 
Canal  R.  &  Iron  Co.  155  U.  S.  387,  39  L. 
ed.  195,  15  Sup.  Ct.  Rep.  115— Sioux  City 
A  St.  P.  R.  Co.  V.  United  States,  159  U.  S. 
365,  40  L.  ed.  183,  16  Sup.  Ct.  Rep.  17— 
Chicago,  M.  &  St.  P.  R.  Co.  v.  United  States, 
159  U.  S.  374,  40  L.  ed.  18«.  16  Sup.  Ct. 
Rep.  26 — Southern  P.  R.  Co.  v.  United  States, 
166  U.  S.  42,  42  L.  ed.  374.  IS  Sup.  Ct. 
Rep.  18 — Southern  P.  R.  Co.  v.  United  Stales, 
183  U.  S.  525,  46  L.  ed.  311,  22  Sup.  1  i. 
Rep.  154 — United  States  v.  Southern  P.  R. 
Co.  39  Fed.  138 — United  States  v.  Sioux 
City  &  St.  P.  R.  Co.  43  Fed.  619— McCarver 
v.    Herasberg,   120   Ala.   531,   25   So.   3. 

317.  The  title  acquired  from  the  United 
States  under  a  land  grant  in  aid  of  rail- 
roads relates  back  to  the  date  of  the  grant, 
and  neither  company  whose  lines  intersect 
can,  by  any  act  of  its  own,  as  by  prior  loca- 
tion or  construction,  or  by  any  omission  of 
the  other  company,  obtain  any  superiority, 
provided  there  is  no  forfeiture  of  the  grant. 
Sioux  City  &  St.  P.  R.  Co.  v.  Chicago,  M. 
&  St.  P.  R.  Co.  117  U.  S.  406,  6  Sup.  Ct. 
Rep.  790,  29:  928 

318.  The  Southern  Pacific  Railroad  Com- 
pany acquired  no  interest  in  any  grant  of 
public  land  which  overlapped  a  previous 
grant  to  the  Atlantic  &,  Pacific  Railroad 
Company,  even  after  the  latter  grant  was  re- 
voked. Southern  P.  R.  Co.  v.  United  States, 
168  U.  S.  1,  18  Sup.  Ct.  Rep.  18,  42:  355 
Cited   In    Shang   v.   United   States,    36   Ct.   CI. 

400 — San  Jose  Land  &  Water  Co.  v.  San  Jose 
Ranch  Co.  129  Cal.  078,  62  Pac.  269. 

319.  The  construction  by  the  Southern 
Pacific  Railroad  Company  of  a  railroad 
from  San  Francisco  to  the  eastern  bound- 
ary line  of  California,  along  the  route  ap- 
proved by  the  joint  resolution  of  January 
28,  1870,  as  authorized  by  the  act  of  July 
27,  1866,  making  a  land  grant  in  aid  of  its 
projected  line  to  connect  with  the  Atlantic  & 
Pacific  Railroad  at  such  point  near  the 
boundary  line  of  California  us  was  dcemeil 
most  suitable  for  a  railroad  to  San  Fran- 
cisco, entitles  it  to  an  equal  undivided 
moiety  in  all  the  alternate  sections  within 
the   place  or  granted   limits  of  such   road 
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80  far  as  they  conflict  with  the  limits  of 
the  grant  to  the  Atlantic  &  Pacific  Railroad 
by  that  act.  Southern  P.  R.  Co.  v.  United 
States,  183  U.  S.  519,  22  Sup.  Ct.  Rep. 
154,  46:  307 

k.  Qrant  of  Right  of  Way, 

320.  The  grant  by  the  United  States  of  a 
right  of  way  to  a  railroad  is,  in  effect,  a 
grant  of  a  limited  fee,  made  on  an  implied 
condition  of  reverter  in  the  event  that  the 
company  ceased  to  use  or  retain  the  land  for 
the  purpose  granted;  and  such  right  of  way 
cannot  be  alienated  by  the  railroad  so  as 
to  interfere  with  the  full  exercise  of  the 
franchises  granted.  Northern  P.  R.  Co.  ▼. 
Townsend,  190  U.  S.  267,  23  Sup.  Ct.  Rep. 
671,  47:  1044 
0ii9d  in  United  States  v.  Michigan,  190  U.  S. 

398,  47  L.  ed.  1110,  23  Sup.  Ct.  Rep.  742— 
Baltimore  Shipbuilding  ft  Dry  Dock  Co.  ▼. 
Baltimore,  196  U.  S.  882,  40  L.  ed.  245,  25 
Sup.  Ct  Rep.  50. 

321.  When  the  Denver  company  accepted 
the  benefits  of  the  act  of  March  3,  1877,  ex- 
tending; the  time  for  the  completion  of  its 
road,  it  thereby  assented  to  the  provisions 
of  the  act  of  March  3,  1875,  whereby  it  was 
declared  that  any  other  railroad  company 
duly  organized  under  the  laws  of  any  state 
or  territoiy  might  use  and  occupy  the  Grand 
cafion,  for  the  purpose  of  ito  road,  in 
common  with  the  road  first  located.  Denver 
&  R.  G.  R,  Co.  V.  Ailing,  99  U.  S.  463, 

25:438 
Cited  in  Bx  parte  Denver  &  R.  G.  R.  Co.  101 
U.  8.  711,  25  L.  ed.  872 — ^Joy  v.  St.  Louis, 
138  U.  8.  60,  34  L.  ed.  859,  11  Sup.  Ct. 
Bep.  243 — ^Union  P.  R.  Co.  v.  Chicago,  R. 
I.  &  P.  R.  Co.  163  U.  8.  602,  41  L.  ed. 
278,  16  Sup.  Ct.  Rep.  1173 — Denver  &  R.  O. 
R.  Co.  V.  Denver,  8.  P.  &  P.  R.  Co.  5  Mc- 
Crary,  444,  17  Fed.  867— Sioux  City  &  D. 
M.  R.  Co.  V.  Chicago,  M.  &  St.  P.  R.  Co.  27 
Fed.  776 — Chicago,  B.  ft  Q.  R.  Co.  v.  Union 
P.  R.  Co.  74  Fed.  992— Columbia  Ave.  Sav. 
Fund,  S.  D.  Title  ft  T.  Co.  v.  Dawson,  180 
Fed.  176 — Omnibus  R.  Co.  v.  Baldwin,  57 
Cal.  179 — San  Francisco  ft  S.  J.  Vallev  R. 
Co.  V.  Gould,  122  Cal.  605,  55  Pac.  411— 
Denver  ft  R.  Q.  R.  Co.  v.  Nanoum,  19  Colo. 
166,  34  Pac.  838 — Suburban  Constr.  Co.  v. 
Naugle,  70  111.  App.  396 — Schmidts  v.  Louis- 
ville ft  N.  R.  Co.  101  Ky.  482,  38  L.R.A.  822, 
41  S.  W,  1016 — Montana  C.  R.  Co.  v.  Helena 
ft  R.  M.  R.  Co.  6  Mont.  424,   12   Pac.  916. 

Abandonment  and  reverter. 

See  also  supra,  320. 

322.  The  fact  that  only  25  feet  in  width 
of  its  right  of  way  has  been  occupied  for 
railroad  purposes,  under  a  grant  of  200  feet 
on  each  side  the  track,  does  not  prevent  the 
railroad  company  from  claiming  the  full 
width  of  the  grant  as  against  persons  who 
had  occupied  the  premises  for  the  purpose- 
of  making  a  town  site  location  thereof,  but 
had  not  acquired  a  right  thereto  as  against 
the  railroad  company  when  the  road  was 
built.  Northern  P.  R.  Co,  v.  Smith,  171  U. 
S.  260,  18  Sup.  Ct.  Rep.  794,  43:  157 
Dittinguished   in   Jamestown    ft   N.   R.    Co.   v. 

Jones.  7  N.  D.  631,  76  N.  W.  227. 

Cited  in  Northern  P.  R.  Co.  v.  Townsend,  84 


Min.  155,  87  Am.  St.  Rep.  842,  86  N.  W. 
1007 — Northern  Counties  Invest.  Trust  T* 
Enyard,  24  Wash.  370,  64  Pac.  516. 

323.  A  railroad  company  does  not  lose  the 
power  to  take  possession  of  its  right  of  way 
granted  to  it  on  public  lands,  by  its  failure 
to  construct  its  road  within  the  time  limited 
by  the  acts  of  Congress.  Bybee  v.  Oregon  ft 
C.  R.  Co.  139  U.  S.  663,  11  Sup.  Ct.  Rep. 
641,  35: 305 

324.  Delay  in  construction,  due  to  business 
depression  and  lack  of  means,  does  not 
evince  an  intention  to  abandon  a  right  of 
way  located  by  survey.  Denver  ft  R.  G.  R. 
Co.  V.  Ailing,  99  U.  S.  463,  25:  438 
Cited  in  Kansas  City  ft  8.  B.  R.  Co.  v.  Kansas 

City  ft  8.  W.  R.  Co.  129  Mo.  69,  81  8.  W. 
451. 

Passing  of  title;   servient  estates. 

325.  By  the  act  of  June  8,  1872,  Congress 
granted  to  the  Denver  company  a  present 
beneficial  easement  in  the  particular  way 
over  which  its  designated  route  lay,  capable, 
however,  of  enjoyment  only  when  such  way 
was  located,  and,  in  good  faith,  appropriat- 
ed, for  the  purposes  contemplated  by  its 
charter  and  the  act  of  Congress.  When 
such  location  and  appropriation  were  made, 
the  title,  which  was  previouslv  imperfect, 
acquired  precision,  and,  by  relation,  took 
effect  as  of  the  date  of  the  grant.  Denver 
&  R.  G.  R,  Co.  V.  Ailing,  99  U.  S.  463, 

25:438 
Cited  in  Noble  v.  Union  River  Logging  R.  Co. 
147  U.  8.  176,  87  L.  ed.  127.  13  Sup.  Ct. 
Rep.  271 — United  States  v.  Denver  ft  R.  Q. 
R.  Co.  150  U.  8.  10,  87  L.  ed.  978,  14  Sup. 
Ct.  Rep.  11 — New  York  Indians  v.  United 
States,  170  U.  8.  17,  42  L.  ed.  988,  18  Sup. 
Ct.  Rep.  531 — Jamestown  ft  N.  R.  Co.  v. 
Jones,  177  U.  8.  130,  44  L.  ed.  700,  20  Sup. 
Ct.  Rep.  568 — ^Northern  P.  R.  Co.  v.  St.  Paul* 
H.  ft  M.  R.  Co.  26  Fed.  651 — Bybee  v.  Ore- 
gon ft  C.  R.  Co.  26  Fed.  590 — United  States 
V.  Denver  ft  R.  Q.  R.  Co.  81  Fed.  888— 
McKeoin  v.  Northern  P.  R.  Co.  45  Fed.  466 
— Spokane  Falls  ft  N.  R.  Co.  v.  Ziegler,  12 
C.  C.  A.  489,  29  U.  8.  App.  69,  64  Fed. 
961 — Jackson  v.  Dines,  13  Colo.  95,  21  Pac. 
918 — District  of  Columbia  v.  Metropolitan 
R.  Co.  8  App.  D.  C.  350 — Hamilton  v.  Spo- 
kane ft  P.  R.  Co.  3  Idaho,  164,  28  Pac.  408 — 
Chicago,  K.  ft  N.  R.  Co.  v.  Van  Cleave,  62 
Kan.  673,  33  Pac.  472 — Radke  v.  Winona  ft 
St.  P.  R.  Co.  39  Minn.  265,  39  N.  W.  624 — 
Lewis  V.  Rio  Grande  W.  R.  Co.  17  Utah,  511, 
54   Pac.  981. 

326.  The  surveys  of  the  Denver  ft  Rio 
Grande  R.  Co.  of  1871  and  1872,  followed 
by  an  occupancy  of  the  Grand  cafion  on  the 
19th  of  April,  1878,  in  advance  of  the 
Cafion  City  k  San  Juan  R.  Co.  for  the  pur- 
pose of  constructing  its  road  through  that 
defile,  was  a  final  appropriation  of  the  way 
granted  by  Congress.  Denver  ft  R.  G.  R.  Co. 
V.  Ailing,  99  U.  S.  463,  25:  438 
Cited  in   Africa  v.   KnoxviUe,   70   Fed.   736-- 

Hamilton  v.  Spokane  ft  P.  R.  Co.  3  Idaho, 
173,  28  Pac.  408 — Indianapolis  Csble  Street 
R.  Co.  V.  CitlienB*  Street  R.  Co.  127  Ind.  892, 
8  L.R.A.  548,  24  N.  E.  1054— Indiana  Power 
Co.  V.  St.  Joseph  ft  E.  Power  Co.  159  Ind. 
48,  63  N.  E.  304— Union  Terminal  R.  Co.  T. 
Kansas  City  Belt  R.  Co.  9  Kan.  App.  290, 
60  Pac.  64t 
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827.  Where  the  United  States  grants  a 
right  of  way  to  a  railroad  which  files  a  map 
of  definite  location,  and  the  road  is  con- 
stmcted,  the  land  forming  the  right  of  way 
is  taken  out  of  the  category  of  public  lanos 
subject  to  pre-emption  and  sale,  and  home- 
steaders filing  entries  thereafter  can  acquire 
no  interest  therein  on  the  ground  that  the 
grants  to  them  were  of  full  legal  sub- 
divisions, the  description  whereof  includes 
part  of  the  right  of  way.  Northern  P.  R. 
Co.  T.  Townsend,  190  U.  S.  267,  23  Sup.  Ct 
Rep.  671,  47:  1044 

Cited  In  Hoon  ▼.  Salt  Lake  County*  27  Utah, 

445,  76  Pac.  222. 

328.  When  a  railroad  company  has  by 
grant  from  Congress  a  right  of  way  over  the 
public  lands,  a  person  subsequently  acquir- 
ing any  part  of  such  riffht  of  way  takes  it 
subject  to  the  prior  ri^t  of  the  company. 
Bybee  v.  Oregon  &  C.  R.  Co.  139  U.  S.  66i$, 
11  Sup.  Ct.  Rep.  641,  35:  305 
Distinimished  In   Chicago,   K.   &  N.  R.   Co.   v. 

Van  Cleave,  62  Kan.  672,  83  Pac.  472. 

Cited  In  Sioux  City  &  St.  P.  R.  Co.  v.  United 
SUtes,  159  U.  8.  364,  40  L.  ed.  182,  16  Sup. 
Ct.  Rep.  17 — Northern  P.  R.  Co.  v.  Barnes, 
2  N.  D.  369,  51  N.  W.  386— United  States 
Tmst  Co.  V.  Atlantic  Sc  P.  R.  Co.  8  N.  11 
686,  47  Pac  725 — Churchill  v.  Choctaw  R. 
Co.  4  OkU.  470,  46  Pac.  503. 

328a.  A  Congressional  grant  of  lands  for 
a  railroad  right  of  way  takes  effect  from  the 
date  of  the  act  and  rights  claimed  there- 
under are  superior  to  those  based  on  a  home- 
stead entry  made  subsequently  but  prior  to 
the  actual  building  of  the  road.  Northern 
P.  R.  Co.  Y.  Hasse,  197  U.  S.  9,  25  Sup.  Ct. 
Rep.  305,  49:  642 

329.  All  persons  acquiring  any  portion  of 
the  public  lands  after  the  passage  of  the  Act 
of  July  23,  1866,  granting  right  of  way  to 
the  8t.  Joseph  k  Denver  City  Railroad  Com- 
pany, took  the  same  subject  to  the  right  con- 
ferred by  that  act.  St.  Joseph  k  D.  C.  R. 
Co.  v.  Baldwin,  103  U.  S.  426,  26:  578 
DUiinguiehed  In  Red  River  &  L.  of  W.  R.  Co. 

V.  Store,  32  Minn.  97,  20  N.  W.  229. 

Cited  in  Missouri.  K.  &  T.  R.  Co.  v.  Cook,  163 
U.  S.  497,  41  L.  ed.  241,  16  Sup.  Ct.  Rep. 
1093 — Werllng  v.  Ingersoll,  181  U.  S.  138, 
45  L.  ed.  786,  21  Sup.  Ct.  Rep.  570— North- 
ern P.  R.  Co.  V.  Townsend,  190  U.  S.  271, 
47  L.  ed.  1047,  23  Sup.  Ct.  Rep.  671— 
Spokane  Falls  &  N.  R.  Co.  v.  Ziegler,  9  C.  C. 
A.  551,  15  U.  8.  App.  472,  61  Fed.  394— 
United  BUtes  v.  Winona  &  St.  P.  R.  Co. 
15  C.  C.  A.  114,  32  U.  S.  App.  272,  67  Fed. 
966 — Northern  P.  R.  Co.  v.  Musser  Sauntry 
Land,  Logging  &  Mfg.  Co.  16  C.  C.  A.  103, 
84  U.  8.  App.  66,  68  Fed.  998— St.  Paul.  M. 
ft  M.  R.  Co.  V.  Sage,  17  C.  C.  A.  564,  86  U. 

.  8.  App.  340,  71  Fed.  46 — McNee  v.  Donahue, 
76  Cal.  503,  18  Pac.  438 — Southern  P.  Co. 
V.  Hyatt,  132  Cal.  248,  54  L.R.A.  524,  64 
Pac.  272 — Jackson  v.  Dines,  13  Colo.  95,  21 
Pac.  918 — Denver  k,  R.  G.  R.  Co.  v.  Han- 
oum,  19  Colo.  166,  84  Pae.  888 — ^Jackson  v. 
La  Moare  County,  1  N.  D.  289,  46  N.  W.  449 
— Wells  V.  Pennington  Conn^,  2  S.  D.  8, 
39  Am.  St.  Rep.  758.  48  N.  W.  305— Wash- 
ington ft  I.  R.  Co.  V.  Northern  P.  R.  Co. 
2  Idaho,  555,  21  Pac.  658 — Hamilton  v.  Spo- 
kane ft  P.  R.  Co.  3  Idaho,  171,  28  Pac.  408 
—Chicago,  K.  ft  N.  R.  Co.  v.  Van  Cleave,  52 


Kan.  672,  33  Pac.  472 — ^Mower  r.  Kemp,  42 
La.  Ann.  1018,  8  So.  830 — ^Radke  v.  Winona 
ft  St.  P.  R.  Co.  39  Minn.  266,  89  N.  W.  624 
—Wilson  V.  Beckwith,  140  Mo.  885,  41  S.  W. 
985 — Northern  P.  R.  Co.  v.  Majors,  5  Mont. 
134,  2  Pac.  322— Wilkinson  v.  Northern  P. 
R.  Co.  6  Mont.  547,  0  Pac.  349— Rider  v. 
Burlington  ft  M.  River  R.  Co.  14  Neb.  122, 
15  N.  W.  371 — United  States  Trust  Co.  v. 
Atlantic  ft  P.  R.  Co.  8  N.  M.  686,  47  Pile. 
725 — Board  of  Trustees  v.  Cuppett,  52  Ohio 
St.  585,  40  N.  B.  792— Churchill  v.  Choctaw 
R.  Co.  4  Okla.  468,  46  Pac.  503 — Tarpey  v. 
Deseret  Salt  Co.  5  Utah,  499,  17  Pac.  631— 
Enoch  V.  Spokane  Falls  ft  N.  R.  Co.  6  Wash. 
398,  88  Pac.  966— Northern  P.  R.  Co.  v. 
Miller,  20  Wash.  84,  54  Pac.  603— Wisconsin 
C.  R.  Co.  V.  Price  County,  64  Wis.  591,  26 
N.  W.  93. 

1.  HigKts  of  Purchasers, 

Right  of  Pre-emptor  from  State  as  against 
Grantee  of  Railroad,  see  supra,  85. 

Necessity  of  Completing  Road  before  Gain- 
ing Title,  see  supra,  98-102. 

330.  The  act  of  Congress  of  May  16,  1856, 
granting  lands  to  Iowa  for  railroad  pur- 
poses, authorized  a  sale  of  120  sections  in 
advance  of  the  construction  of  any  part  of 
the  road  to  be  constructed,  and  the  pur- 
chasers thereof  took  a  good  title,  although 
no  part  of  the  road  was  constructed  when 
the  sale  was  made.  Gedar  Rapids  ft  M. 
River  R.  Co.  v.  Courtright  (Iowa  Railroad 
Land  Co.  v.  Courtright)   21  Wall.  310, 

22:  582 
Cited  in  United  States  v.  California  &  O.  Land 
Co.  148  U.  S.  43,  37  L.  ed.  860.  IS  Sup.  Ct. 
Rep.  458 — United  States  v.  Tennessee  ft  C. 
R.  Co.  176  U.  S.  252,  44  L.  ed.  456,  20  Snp. 
Ct.  Rep.  370-rVanklrk  Land  &  Constr.  Co.  v. 
Qreen,  182  Ala.  852,  31  So.  484. 

Bona  flde  purchasers  generally. 

Refusal  of  Equity  to  Aid  Homesteader 
who  Knowingly  Entered  Lands  Oc- 
cupied under  Void  Certification  to 
State,  see  Equity,  318. 

Rights,  of,  as  Against  Vested  Ditch  and 
Water  Rights,  see  Waters,  167. 

See  also  infra,  339. 

331.  No  protection  is  given  to  innocent 
purchasers  for  value  of  lands  unlawfully  se- 
lected by  a  railroad  company  as  indemnity 
lands,  by  the  act  of  March  2,  1896  ( 29  Stat, 
at  L.  42,  chap.  39,  U.  S.  Comp.  Stat.  1901, 
p.  1603),  where  the  railroad  company  has 
never  received  any  patent  or  certificate 
therefor.  Clark  v.  Herington,  186  U.  S.  206, 
22  Sup.  Ct.  Rep.  872,  46:  1128 

332.  Delay  cannot  successfully  be  urged  to 
prevent  bona  fide  purchasers  from  a  rail- 
way company  of  land  excepted  from  its 
grant  from  exercising  the  right  to  purchase 
the  same  from  the  government,  conferred  by 
the  act  of  March  3,  1887  (24  Stat,  at  L.  557, 
chap.  376,  U.  S.  Comp.  Stat.  1901,  p.  1595), 
§  5,  where  the  application  to  purchase  was 
made  within  ten  months  after  the  land  had 
been  stricken  from  the  company's  list,  pur- 
suant to  a  decision  of  the  Land  Department, 
and,  prior  to  such  decision,  both  the  railway 
company  and  the  Land  Department  had  as- 
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suined  that  the  land  was  already  the  prop- 
erty of  the  railway  company's  grantee  by 
virtue  of  its  purchase  from  that  company 
Eamsey  v.  Tacoma  Land  Co.  196  U.  S.  360, 
25  Sup.  Ct.  Rep.  286,  49:  513 

333.  That  a  mortgage  has  been  executed 
and  money  loaned  on  the  faith  that  the  land 
covered  thereby  was  included  within  a  cer- 

^tain  public  grant  does  not  strengthen  the 
title  of  the  mortgagor,  nor  throw  any  light 
upon  it.  Leavenworth,  L.  &  G.  R.  Co.  v. 
United  States,  92  U.  S.  733,  23:  634 

334.  The  acts  of  1887  and  1896  confirmed 
the  title  of  a  purchaser  from  a  railroad 
company  of  lands  certified  or  patented  for 
its  benefit,  notwithstandincf  errors  or  ir- 
regularities in  the  Land  Department,  or 
that  the  lands  were  excepted  from  the  opera- 
tion of  the  grant  if  within  its  limits,  pro- 
viding he  purchased  in  good  faith,  paid 
value,  and  the  lands  were  public  lands,  and 
free  from  individual  or  other  claims.  Unit- 
ed States  v.  Winona  &  St.  P.  R.  Co.  165  U. 
S.  463,  17  Sup.  Ct.  Rep.  368,  41 :  789 
Cited  in  Adams  v.  Henderson,   168  U.  S.   582, 

42  L.  ed.  588,  18  Sup.  Ct.  Rep.  179— Nor- 
ton V.  Evans,  27  C.  C.  A.  171,  49  U.  S.  App. 
669.  82  Fed.  807— United  States  v.  Southern 
P.  R.  Co.  86  Fed.  963 — United  States  v. 
Southern  P.  R.  Co.  88  Fed.  836 — Manley  v. 
Tow,  110  Fed.  252— Southern  P.  R.  Co.  v. 
Choate,  132  Cal.  281,  64  Pac.  292. 

Who  protected. 

335.  Innocent  purchasers  for  value  of 
lands  unlawfully  selected  by  a  railroad  com- 
pany as  indemnity  lands  are  not  protected 
by  the  act  of  March  3,  1887  (24  Stat,  at  L. 
556,  chap.  376,  U.  S.  Comp.  Stat.  1901,  p. 
1595),  unless  they  are  citizens  of  the  United 
States,  or  have  declared  their  intention  of 
becoming  such  citizens.  Clark  v.  Herington, 
186  U.  S.  206,  22  Sup.  Ct.  Rep.  872, 

46:  1128 

336.  A  state  corporation  is  a  citizen  of  the 
LTnited  States  within  the  meaning  of  the  act 
of  March  3,  1887  (24  Stat,  at  L.  557,  chap. 
376,  U.  S.  Comp.  Stat.  1901,  p.  1595),  § 
5,  conferring  upon  such  citizens  who  are 
bona  fide  purchasers  from  a  railway  com- 
pany of  land  excepted  from  its  grant,  the 
right  to  purchase  the  same  from  the  gov- 
ernment. Ramsey  v.  Tacoma  Land  Co.  196 
U.  S.  360,  25  Sup.  Ct.  Rep.  286,  49:  513 

337.  A  purchaser  of  land  certified  by  the 
Secretary  of  the  Interior  to  the  state  of  Min- 
nesota in  aid  of  railway  construction,  and 
conveyed  by  that  state  to  a  railway  com- 
pany, occupies  the  position  of  a  purchaser  in 
good  faith,  protected  as  such  by  the  act  of 
March  3,  1887  (24  Stat,  at  L.  556,  chap.  376, 
U.  S.  Comp.  Stat.  1901,  p.  1595),  §  4,  al- 
though the  certification  was  erroneous,  and 
might  have  been  avoided  and  the  land  re- 
covered back  by  the  government  while  in  the 
hands  of  the  railway  company,  where  such 
purchaser  had  no  notice,  actual  or  con- 
structive, of  the  claim  of  the  government. 
United  States  v.  Chicago,  M.  &  St.  P.  R.  Co. 
195  U.  S.  524,  25  Sup.  Ct.  Rep.  113, 

49:  306 


338.  Sales  or  contracts  made  by  the 
Northern  Pacific  Railway  Company  after  its 
acceptance  of  the  act  of  Julv  1,  1898,  (30 
Stat,  at  L.  597,  620,  chap.  54*6),  cannot  de- 
feat the  operation  of  the  provisions  of  that 
act,  enacted  to  settle  disputes  arising  out  of 
conflicting  rulings  in  the  Land  Department 
with  reference  to  the  eastern  terminus  of 
the  railroad  as  affecting  the  Northern  Pa- 
cific land  grant,  by  permitting  any  pur- 
chaser or  settler  claiming,  in  good  faith, 
under  any  law  of  the  United  States  or 
ruling  of  the  Land  Department,  any  land  so 
situated  that  a  right  thereto  in  the  railroad 
grantee  or  its  successor  in  interest  attached 
by  reason  of  definite  location  or  selection,  to 
elect  whether  to  retain  or  transfer  his  claim, 
and  requiring  the  Secretary  of  the  Interior 
to  furnish  the  company  with  a  list  of  the 
lands  so  retained,  and  allowing  the  com- 
pany to  select  other  Unds  in  lieu  thereof 
upon  executing  a  proper  relinquishment,  al- 
though the  statute  contains  a  provision  that 
the  railroad  grantee  or  its  successor  in 
interest  shall  not  be  bound  to  relinquish 
lands  sold  or  contracted  by  it.  Humbird  ▼. 
Avery,  195  U.  S.  480,  25  Sup.  Ct.  Rep.  123, 

49:286 

339.  The  preferential  right  of  purchase 
from  the  government  given  by  the  act  of 
March  3,  1887  (24  Stat,  at  L.  556,  chap.  376, 
§  6,  U.  S.  Comp.  Stat.  1901,  p.  1595),  to 
"bona  fide  purchasers"  from  a  railway  com- 
pany of  lands  excepted  from  the  operation 
of  its  congressional  land  grant,  inures  to  the 
benefit  of  a  person  seeking  to  bring  settlers 
on  such  lands,  who  was  given,  by  written 
agreement  with  the  railway  company,  the 
right  to  purchase  for  himself  and  others 
lands  within  the  indemnity  limits  of  its 
grant  when  title  thereto  should  be  acquired 
by  the  company.  Gertgens  v.  O'Connor,  191 
U.  S.  237,  24  Sup.  Ct.  Rep.  94,  48:  163 

340.  The  protection  afforded  by  the  ad- 
justment act  of  March  3,  1887  (24  Stat,  at 
L.  556,  chap.  376,  U.  S.  Comp.  Stat.  1901, 
p.  1695),  §  4,  to  bona  fide  purchasers  from 
any  grantee  railway  company  to  whom  lands 
had  been  erroneously  certified  or  patented, 
does  not  extend  to  one  who  purchased,  after 
the  date  of  that  act,  certain  unearned  lands 
included  in  the  grant  made  by  the  act  of 
May  12,  1864  (13  Stat,  at  L.  72,  chap.  84, 
§§  1,  2,  3),  to  the  state  of  Iowa,  in  aid  of 
railway  construction,  the  title  to  which  the 
state,  before  the  passage  of  the  adjustment 
act,  had  first  resumed  by  legislative  enact- 
ment, upon  the  railway  company's  default, 
and  then  relinquished  to  the  United  States. 
Knepper  v.  Sands,  194  U.  S.  476,  24  Sup.  Ct.. 
Rep.  744,  48:  1083 
Cited   in    Lane   v.    Benner,    108   U.    S.    579,   40 

L.  ed.  1171,  25  Sup.  Ct.  Rep.  801 — Knepper 
V.  Sands,  66  C.  C.  A.  680,  133  Fed.  1020 — 
Ostrom  V.  Wood,  140  Fed.  296. 

As  afreoted  by  cancelation. 

341.  342.  The  Federal  government  cannot 
insist  upon  a  cancelation  of  patents  unlaw- 
fully issued  under  a  grant  to  a  railroad  com- 
pany, so  as  to  affect    innocent    purchasers 
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vnder    the    patentees.      United    States    v. 

Burlington  &  M.  River  R.  Co.  98  U.  S.  334, 

25:  198 

Cited  in  United  States  r.  Stlnson,  197  U.  S. 
205.  49  I^  ed.  725.  25  Sap.  Ct.  Rep.  426 — 
United  States  y.  Detroit  Timber  ft  Lumber 
Co.  67  C.  C.  A.  10.  131  Fed.  677— Lynch  ▼. 
United  States,  13  Okls.  145,  73  Pac.  1095. 


3.  School  Lands. 

Federal  Question  as  to,  see  Appeal  and  Er- 
ror, 1831,  1832. 

Appropriation  of,  for  CoII^^,  see  Colleges,  3. 

Conspiracy  to  Obtain,  see  Conspiracy,  9. 

Right  to  Locate  Mining  Claim  on  School 
Section,  see  Mines,  15. 

Computation  of  Time  for  Second  Appli- 
cation for  Purchase  of,  see  Time,  22. 

See  also  Charities,  57. 

343.  No  subsequent  law  authorizing  a 
sale  of  public  lands  can  be  construed  to  em- 
brace lands  granted  to  the  state  of  Wis- 
consin for  the  use  of  schools,  although  they 
were  not  specially  excepted.  Beecher  v. 
Wetherbv,  95  U.  S.  517,  24:  440 
Cited    In' Minnesota    r.   Hitchcock,    185    U.    S. 

392.  46  L.  ed.  964,  22  Sup.  Ct.  Rep.  650— 
Northern  P.  R.  Co.  r.  Peronto,  8  Dak.  231, 
14   N.   W.   103, 

344.  Michigan  was  admitted  to  the  Union 
under  the  compact  that  every  16th  section  of 
the  public  lands,  not  before  sold  or  disposed 
of,  should  be  granted  to  that  state  for  the 
use  of  schools.  Cooper  v.  Roberts,  18  How. 
173,  15: 338 
Cited  In  Beecher  y.  Wetberby,  95  U.  S.  524,  24 

L.  ed.  441 — State  t.  Johanaon,  26  Wash.  673, 
67  Pac.  401. 

345.  By  the  accepted  conditions  upon 
which  the  state  of  Kansas  was  admitted 
into  the  Union,  her  original  claim  to  the 
school  sections  in  townships  16  and  36  of 
her  state  was  rejected  by  Congress  and 
abandoned  by  the  state,  and  the  right  of  Con- 
gress was  conceded  to  the  absolute  control  of 
the  lands  thus  embraced,  and  of  lands  set 
apart  for  the  use  of  the  Indians  until  such 
right  should  be  extin^ished  by  appropriate 
legislation.  Missouri,  K.  ft  T.  R.  Co.  v. 
Roberts,  152  U.  S.  114,  14  Sup.  Ct.  Rep. 
496,  38:  377 
Cited  In  Spalding  y.  Chandler.  160  U.  R.  407, 

40  L.  ed.  474,  16  Sup.  Ct.  Rep.  360— United 
States  Trust  Co.  ▼.  Atlantic  &  P.  R.  Co.  8 
N.  M.  687.  47  Pac.  725 — Labadle  ▼.  United 
SUtes,  6  Okla.  418,  51  Pac.  666 — Strawberry 
Valley  Cattle  Co.  v.  Chlpman,  13  Utah,  465, 
45  Pac.  348. 

346.  By  the  act  of  Congress  of  August  6, 
1846,  authorizing  the  people  of  the  terri- 
tory of  Wisconsin  to  organize  a  state  gov- 
ernment, section  16  in  every  township  of  the 
public  lands,  not  sold  or  otherwise  disposed 
of,  was  granted  to  said  state  for  schools. 
Beecher  v.  Wetherby,  95  U.  S.  617,  24:  440 
Cited  In  United   States  v.  Thomas,   151  U.   S 

583,  38  L.  ed.  278,  14  Sup.  Ct.  Rep.  426 — 
Missouri.  K.  ft  T.  R.  Co.  ▼.  Roberts,  152 
U.  8.  122,  38  Jm  ed.  881,  14  Sap.  Ct.  Rep. 


496 — Stearns  ▼.  Minnesota,  179  U.  S.  240, 
45  L.  ed.  176,  21  Sup.  Ct.  Rep.  73 — United 
States  ▼.  Steenerson,  1  C.  C.  A.  556,  4  U. 
S.  App.  332,  50  Fed.  506. 

Constractlon    and    operation    of    grant 
to  state. 

347.  Under  the  act  of  March  3,  1853, 
granting  school  sections  to  the  state  of  Cali- 
fornia, the  proviso  to  the  6th  section,  for- 
bidding pre-emption  on  unsurveyed  lands  af- 
ter one  year  from  the  passage  of  the  act,  has 
no  application  to  the  school  sections.  Sher- 
man V.  Buick,  93  U.  S.  209,  23:  849 

348.  The  proviso  of  §  10  of  the  act  of 
March  3,  1811,  restraining  the  sale  of  lands 
in  Louisiana  which  were  claimed  in  proceed- 
ings before  land  commissioners,  has  no  con- 
nection with  lands  granted  for  schools. 
Ham  V.  Missouri,  18  How.  126,  15:  334 

349.  When  Louisiana  was  acquired,  the 
legal  title  to  lands  included  in  the  out- 
boundary  survey  of  St.  Louis  vested  in  the 
United  States.  Congress  could  prescribe  the 
terms  on  which  titles  therein  could  be  ob- 
tained, and  designate,  by  survey,  school 
lands  therein.  Kissell  v.  St.  Louis  Public 
Schools,  18  How.  19,  15:  324 

350.  When  the  act  of  1812  dedicated  cer- 
tain lands,  for  the  purposes  of  education, 
to  the  use  of  the  village  of  St.  Louis,  and  the 
act  of  1831  vested  the  title  to  these  lands  in 
the  city,  such  lands  were  appropriated  for 
education,  and  were  not  the  subjects  of  sale. 
Kissell  V.  St.  Louis  Public  Schools,  18  How. 
19,  15: 324 
Cited  in  St.  Louis  Public  Schools  r.  Rlsley.  10 

Wall.  110,  19  L.  ed.  856~Nortbern  P.  R. 
Co.  V.  Peronto,  3  Dak.  231,  14  N.  W.  103 
— Johnson  ▼.  Ballou,  28  Mich.  384 — St.  Louis 
Public   Schools  V.  Walker,  40   Mo.   404. 

351.  The  title  of  the  board  of  public 
schools,  under  the  certificate  of  the  sur- 
veyor-general, which  is  record  evidence  of 
title,  setting  apart  the  lands,  is  superior  to 
a  title  under  a  prior  entry  with  the  register 
and  receiver,  under  the  pre-emption  laws, 
such  entry  being  invalid.  Kissell  v.  St. 
Louis  Public  Schools,  18  How.  19,  15:  324 
Cited  In  St.  Louis  Public  Schools  v.  Walker,  9 

Wall.  290,  19  L.  ed.  579 — Evans  ▼.  St.  Louis 
Public  Schools,  32  Mo.  28 — Vasquez  v.  Ewing, 
42  Mo.  262— Ferry  ▼.  Street,  4  Utah,  533, 
11    Pac.    571. 

352.  The  act  of  1831  relinquished  the 
title  remaining  in  the  United  States  to  the 
lots  and  lands  reserved  for  schools  by  the 
act  of  1812,  which  did  not  include  any  land 
risrhtfully  claimed  by  any  individual,  and  it 
relinquished  title  tonothing  else.  St.  Louis 
Public  Schools  v.  Walker,  9  Wall.  282, 

19:  576 

353.  Where  the  fee  to  school  lands  grant- 
ed by  the  United  States  is  in  the  United 
States  at  the  date  of  survey,  and  the  land 
is  so  encumbered  that  full  and  complete 
title  and  right  of  possession  cannot  then 
vest  in  the  state,  the  state  may,  if  it  so  de- 
sires, elect  to  take  equivalent  land  in  ful- 
filment of  the  compact,  or  it  may  wait  until 
the  right  and  title  of  possession  unite  in  the 
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government,  and  then  satisfy  its  grant  by 
diking  the  lands  specifically  granted.  Unit- 
ed States  V.  Thomas,  151  U.  8.  577,  14  Sup. 
Ct.  Rep.  426,  38:  276 

Cited  in  Minnesota  ▼.  Hitchcock,  185  U.  8.  802, 
40  L.  ed.  966,  22  Sup.  Ct.  Rep.  650. 

354.  In  adjusting  congressional  grants  of 
land  to  a  state,  the  only  question  for  con- 
sideration by  the  officers  of  the  general  gov- 
ernment are  whether  the  state  possessed  the 
right  to  claim  the  land  under  her  grant,  and 
whether  the  land  was  subject  to  selection  by 
her  agents.  Those  officers  have  no  jurisdic- 
tion to  review  transactions  between  the 
state  and  her  purchasers  or  locating  agents. 
Frasher  v.  O'Connor,  115  U.  S.  102,  5  Sup. 
Ct.  Rep.  1141,  29:  311 

355.  Where  lands  are  granted  to  a  state 
by  a  law  of  Congress  which  does  not  con- 
vey the  fee-simple  title,  or  require  patents 
to  be  issued,  lists  of  the  land,  certified  to  the 
state  by  the  Commissioner  of  the  Greneral 
Land  Office  and  the  Secretary  of  the  In- 
terior, convey  as  complete  a  title  as  patents; 
and  lands  embraced  therein  are  not  there- 
after open  to  settlement  and  pre-emption. 
Frasher  v.  O'Connor,  115  U.  S.  102,  5  Sup. 
Ct.  Rep.  1141,  29:  311 
Cited  in   Williams   v.   United    States,    138    U. 

S.  616,  34  L.  ed.  3028,  11  Sap.  Ct.  Rep.  467 
— Chandler  v.  Calumet  ft  U.  Mln.  Co.  149 
U.  S.  92,  37  L.  ed.  662,  13  Sup.  Ct.  Rep. 
798 — Curtner  v.  United  States,  149  U.  S.  675, 

37  L.  ed.  894,  13  Sup.  Ct.  Rep.  986^Roger8 
Locomotive  Mach.  Works  v.  American  Emi- 
grant Co.  164  U.  S.  673,  41  L.  ed.  558,  17 
Sup.  Ct.  Rep.  188 — Michigan  Land  ft  Lum- 
ber Co.  V.  Rust,  168  U.  8.  593,  42  L.  ed. 
592,  18  Sup.  Ct.  Rep.  208 — Northern  P.  R. 
Co.  V.  Hussey,  9  C.  C.  A.  466,  15  U.  S.  A  pp. 
891,  61  Fed.  234 — ^Deweese  v.  Reinhard,  10 
C.  C.  A.  66,  19  U.  S.  A  pp.  698,  61  Fed.  778 
— Buena  Vista  Petroleum  Co.  v.  Tulare  Oil 
ft  Mln.  Co.  67  Fed.  228— United  States  v. 
Winona  ft  St.  P.  R.  Co.  15  C.  C.  A.  103,  32 
U.  S.  A  pp.  272,  67  Fed.  955 — Garrard  v.  Sll* 
ver  Peak  Mines,  36  C.  C.  A.  604,  94  Fed.  984 
-><^osmos  Exploration  Co.  v.  Gray  Eagle  Oil 
Co.  61  L.R.A.  239,  60  C.  C.  A.  88,  112  Fed. 
12 — Schleffery  v.  Tapla,  68  Cal.  186,  8  Pac. 
878 — Donaldson  v.  Wright,  7  App.  D.  C.  61 
— Mower  v.  Kemp,  42  La.  Ann.  1018,  8  So. 
830 — Broussard  v.  Pharr,  48  La.  Ann.  232, 
19  So.  272 — United  States  v.  Northern  P.  R. 
Co.  6  Mont.  354,  12  Pac.  769 — Horsky  v. 
Moran,  21  Mont.  363,  53  Pac.  1064. 

356.  The  act  of  Congress  of  July  23,  1866 
(14  Stat,  at  L.  218),  confirming  selections 
theretofore  made  by  California  of  any  por- 
tion of  the  public  domain,  divided  them  into 
two  classes:  one  from  land  surveyed  by  the 
United  States  before  the  passage  of  the  act, 
and  the  other  from  lands  not  so  surveyed. 
Huff  V.  Doyle,  93  U.  S.  558,  23:  975 
Cited  In  Aurrecoechea  v.  BanfirSi  114  U.  S.  383, 

29  L.  ed.  171.  5  Sup.  Ct.  Rep.  892— Menottl 
v.  Dillon.  167  U.  S.  716,  42  L.  ed.  337,  17 
Sup.  Ct.  Rep.  945 — United  States  v.  Curtner, 

38  Fed.  10 — Pratt  v.  Crane,  58  Cal.  535 — 
Aurrecoechea  v.  Sinclair,  60  Cal.  546. 

357.  By  the  act  of  Congress  of  July  23, 
1866,  confirming  selections  of  public  lands 
made  by  the  state  of  California,  and  the  act 
of  March  3,  1853  (10  Stat,  at  L.  244,  chap. 


145),  the  exception  confirming  selections  of 
lands  held  or  claimed  under  a  valid  Mexi- 
can or  Spanish  grant  must  be  determined  as 
of  the  date  when  the  claimant,  under  a  state 
selection,  undertakes  to  prove  up  his  claim, 
after  the  surveys  have  been  maae  and  filed, 
and  within  the  time  allowed  thereafter  to 
pre-emptors.  If,  at  that  date,  the  land 
selected  by  the  state  was  excluded  from  such 
a  grant,  either  by  judicial  decision  or  by  a 
survey  made  by  the  United  States,  the 
claimant  may  have  his  claim  confirmed. 
Huff  V.  Doyle,  93  U.  S.  668,  23:  975 

Nature  of  title  and  trust. 

Sale  of  Lands  by  State,  see  infra,  395- 

398. 
See  also  supra,  348,  350. 

358.  Lands  specially  granted  to  a  state 
for  school  purposes  by  act  of  Congress  can- 
not be  diverted  from  their  appropriation  to 
the  state.  Beecher  v.  Wetherby,  95  U.  S. 
517,  24: 440 

359.  The  Montana  legislature  must  act  in 
subordination  to  the  state  Constitution  in 
executing  the  authority  intrusted  to  it  by 
Congress  in  the  enabling  act  of  Feb.  22, 
1889  (25  Stat,  at  L.  676,  chap.  180),  §  17, 
which  granted  certain  public  lands  to  the 
state  for  a  normal  school,  to  be  held,  ap- 
propriated, and  disposed  of  exclusively  for 
that  purpose,  in  such  manner  as  the  legis- 
lature should  provide.  Montana  ex  reL 
Haire  v.  Rice,  204  U.  S.  291,  27  Sup.  Ct 
Rep.  281,  51 :  490 
Cited  In  Wyoming  ez  rel.  Wyoming  Agrl.  Col- 
lege V.  Irvine,  206  U.  S.  283,  61  L.  ed.  1064, 
27  Sup.  Ct.  Rep.  613. 

Vesting  of  title  of  state. 

Nature  of  Title  or  Trust  therein,  see 

supra,  358,  359. 
Of  Indemnity  School  Lands,  see  infra, 

379,  381-384. 

360.  Until  the  surveyor  general  complet- 
ed, at  St.  Louis,  a  survey  of  the  lands  in- 
cluded in  the  out-boundary  survey,  and 
designated  the  school  lands  therein,  the 
towns,  under  act  of  Congress,  had  an  im- 
perfect title  thereto.  When  the  survey  was 
completed,  designating  the  school  lands, 
they  became  vested  in  the  authorities  of 
Missouri.  Kissell  v.  St.  Louis  Public 
Schools,  18  How.  19,  15:  324 
Cited  in   Sprayberry   v.   State,   62  Ala.   464^ 

Busch  V.  Donohue,  31  Mich.  484 — Bowlin  v. 
Furman,  28  Mo.  433 — Cummings  ▼.  Powell, 
97  Mo.  533,  10  S.  W.  819— Wilkinson  v.  St. 
Louis  Sectional  Dock  Co.  102  Mo.  136,  14  S. 
W.  177. 

361.  No  title  to  college  lands  under  the 
grant  to  the  state  of  California  by  the  act 
of  Congress  of  July  12,  1862,  vested  in  the 
state  until  their  selection  and  listing  to  the 
state.  McNee  v.  Donahue,  142  U.  S.  587,  12 
Sup.  Ct.  Rep.  211,  35:  1122 

362.  Where  a  settler  on  land  granted  by 
act  of  Congress  to  a  state  for  ^ool  pur- 
poses abandons  his  claim,  the  title  of  the 
state  becomes  absolute  as  of  the  date  when 

I  the  surveys  are  completed;  and  a  grant  frooi 
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flw  Btate  eonveys  a  better  title  than  one 
daimed  under  a  subsequent  act  of  Con- 
gress. Natoma  Water  i  Min.  Co.  t.  Bug- 
bey,  96  XJ.  S.  165,  24:  621 
IH9tinffuUhed  In  Iranhoe  Min.  Co.  v.  Keystone 

Consol.  Min.   Co.   102  U.   8.   176,  26  L.  ed. 

120— Whitney   y.  Taylor,   158   U.   8.   80,   30 

L.  ed.  007,  15  Sup.  Ct.  Rep.  706. 
C<fed  in  Kansas  P.  R.  Co.  t.  Dunmeyer,  118 

U.  S.  642,  28  L.  ed.  1126,  5  Sup.  Ct.  Rep. 

566 — Gonxales  v.  French,  4  Arls.  82,  33  Pac. 

501 — Horsky    ▼.    Moran,    21    Mont.    350,    53 

Pac.  1064— Horsky  y.  Moran,  21  Mont.  362, 

68  Pac.  1064. 

363.  The  state  of  Wisconsin  has  not,  by 
reason  of  the  cession  for  school  purposes  in 
the  enabling  act  of  August  6,  1846  (9  Stat, 
at  L.  57,  chap.  89),  of  the  16th  section  in 
erery  township,  not  sold  or  otherwise  dis- 
posed of,  any  such  interest,  present  or  pro- 
spective, in  the  several  16th  sections  of  the 
lands  ceded  to  the  United  States  by  the 
Chippewa  Indians  in  the  treaty  of  March 
23,  1843  (7  SUt.  at  L.  592),  where  those 
Indians  have  not  surrendered  the  right  of 
occupancy  reserved  therein,  as  entitles  that 
state  to  interfere  with  the  administration, 
by  the  Interior  Department,  for  the  benefit 
of  the  Indians,  of  such  sections  of  the  land 
BO  ceded  as  were  subsequently  included 
within  the  tracts  set  aside  as  a  part  of  the 
Bad  River  or  La  Pointe,  and  the  Flambeau 
reservations.  Wisconsin  v.  Hitchcock,  201 
U.  S.  202,  26  Sup.  Ct.  Rep.  498,        50:  727 

364.  Patents  for  land  selected  by  the 
state  of  California  in  lieu  of  school  sections 
covered  by  Mexican  grants  are  not  neces- 
sary. The  list  of  selections  approved  by 
the  Secretary  of  the  Interior,  with  certifi- 
cate of  the  Commissioner  of  the  General 
Land  Office,  transfers  the  title  and  cuts  off 
all  subbequent  claimants.  McCreery  v. 
Haskell,  119  U.  S.  327,  7  Sup.  Ct.  Rep.  176, 

30:408 
Cited  In  Bnena  Vista  Petroleum  Co.  v.  Tulare 
Oil  Jb  Min.  Co.  67  Fed.  228 — Garrard  v.  Sil- 
ver Peak  Mines,  36  C.  C.  A.  604,  04  Fed.  085 
— Olive  Land  ft  Development  Co.  v.  Ol instead, 
103  Fed.  576 — Holmes  v.  State,  100  Ala. 
204,  14  So.  51 — ^Howell  v.  Slauson.  83  Cal. 
545.  23  Pac.  692 — Wells  Coanty  v.  McHenry, 
7  N.  D.  251,  74  N.  W.  241— Bronssard  v. 
Pharr,  48  La.  Ann.  282,  10  So.  272 — Jones 
V.  Madison  Coonty,  72  Miss.  803,  18  So.  87. 

'  385.  There  was  no  such  trust  created  by 
the  act  of  Congress  making  the  grant  of 
July  2,  1862,  donating  lands  for  colleges  and 
its  acceptance  by  the  state,  as  to  prevent 
land  which  might  otherwise  have  been 
selected  for  the  establishment  of  a  college, 
from  being  previously  selected  by  other 
grantees  of  the  United  States  of  unlocated 
quantities  of  lands.  McNee  v.  Donahue,  142 
U.  S.  587,  12  Sup.  Ct.  Rep.  211,      35:  1122 

366.  Where  public  land  granted  to  a  state 
has  been  certified  to  the  state  by  the  Com- 
missioner of  the  General  Land  Office  and  the 
Secretary  of  the  Interior,  their  action  in 
that  regard  is  the  same  as  if  patents  had 
to  the  state.    Curtner  v.  United 


States,  149  U.  S.  662,  13  Sup.  Ct.  Rep.  985, 
1041,  37: 890 

Cited  In  United  States  v.  Winona  ft  St.  P.  R. 

Co.  16  C.  C.  A.  103,  32  U.  S.  App.  272,  67 

Fed.  055. 

liands  Included  in  grant  in  general. 

Abandonment  of  Claim  by  Entryman 
as  Relaxing  Claim  to  State  under 
School  Grant,  see  supra,  862. 

Priority  of  Private  Land  Grants  Sub- 
sequently Confirmed,  see  Private 
Lftnd  Claims,  626. 

See  also  infra,  393,  394. 

367.  The  title  of  a  state  to  lands  claimed 
as  school  lands  is  superior  to  that  under  the 
confirmation  of  a  Spanish  grant,  where  the 
Spanish  claim  had  been  rejected,  but,  many 
years  afterwards,  was  confirmed  by  Con- 
gress, and,  in  the  mean  time,  a  section  in- 
cluded therein  had  been  granted  for  the  use 
of  schools.    Ham  v.  Missouri,  18  How.  126, 

15:  334 

368.  The  settlement  required  by  §  7  of 
the  act  of  March  3,  1853  (10  Stat,  at  L.  244, 
chap.  145),  granting  school  lands  to  the 
state  of  California,  in  order  to  defeat  the 
grant  of  the  specified  sections  for  school 
purposes,  need  not  be  precisely  the  same, 
either  in  regard  to  the  acts  to  be  done,  or 
the  character  of  the  settler,  as  is  required 
under  the  general  pre-emption  law  of  1841. 
Whenever  there  exists,  at  the  time  the  gov- 
ernment survey  is  made  of  such  a  section, 
a  settlement  by  dwelling  house  or  culti- 
vation, on  any  portion  of  the  section  on 
which  someone  is  residing  and  asserting 
claim  to  it,  the  title  of  the  state  to  that 
portion  does  not  vest,  but  the  alternative 
right  to  other  land  as  indemnity  does.  Ivan- 
hoe  Min.  Co.  V.  Keystone  Consol.  Min.  Co. 
102  U.  S.  167,  26:  126 
Cited  In  Gonsales  v.  French,  164  U.  S.  343,  41 

L.  ed.  460,  17  Sup.  Ct.  Rep.  102— Bullock 
V.  Rouse,  81  Cal.  504,  22  Pac.  910. 

369.  The  act  of  1853,  granting  to  Cali- 
fornia certain  lands  for  school  purposes, 
was  also  intended  to  provide  for  the  survey 
and  sale  of  the  public  lands  in  the  state  ac- 
cording to  the  general  land  system  of  the 
government  and  to  subject  them  to  the  right 
of  pre-emption  as  defined  by  the  act  of  1841. 
Sherman  v.  Buick,  93  U.  S.  209,  23:  849 
Cited  In  Ferguson  v.  McLaughlin,  06  U.  S.  175, 

24  L.  ed.  625 — Ivanboe  Min.  Co.  v.  Keystone 
Consol.  Min.  Co.  102  U.  S.  173,  26  L.  ed. 
128. 

370.  Lands  confirmed  by  the  act  of  Con- 
gress of  June  13,  1812,  to  inhabitants  of 
towns  and  villages  in  Missouri,  did  not 
afterwards  pass  to  the  state  of  Missouri,  by 
virtue  of  the  act  of  1810,  for  school  pur- 
poses. Glasgow  V.  Baker,  128  U.  S.  560, 
9  Sup.  Ct.  Rep.  154,  32:  513 

Indian  lands. 

Priority  as  between  Indian  Reserve 
and  School  Grant,  see  supra,  70. 

Title  of  State  in  Indian  Sections  be- 
fore Extinguishment  of  Indian 
Title,  see  supra,  363. 
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Exception  from  Grants  to  Colleges,  see 
infra,  401. 

Jurisdiction  of  State  or  National 
Courts  over  Crimes  on  School  Sec- 
tion Included  within  Indian  Reser- 
vation, see  Courts,  1471. 

Grants  by  Foreign  Sovereign  within 
Indian  Country,  see  Private  Land 
Claims,  21,  22. 

Jurisdiction  of  Suit  by  State  to  Prevent 
Sale  by  Land  Officers,  see  Supreme 
Court  of  the  United  States,  107. 

See  also  supra,  345. 

371.  An  act  of  Congress  reserving  certain 
sections  of  public  lands  when  surveyed,  for 
school  purposes,  in  each  township,  does  not 
embrace  lands  which  had  before  then  been 
set  apart  by  statute  or  treaty  with  the 
Indians  for  their  use.  Missouri,  K.  &  T.  R. 
Co.  V.  Roberts,  152  U.  S.  114,  14  Sup.  Ct. 
Rep.  496,  38:  377 
Cited   in    Minnesota    v.    Hitchcock,    185    V.    S. 

391,   46   L.   ed.    964,    22   Sup.   Ct.    Rep.   650. 

372.  By  virtue  of  the  treaty  of  1842,  in 
the  absence  of  any  proof  that  the  Chippewa 
Indians  have  surrendered  their  right  of  oc- 
cupancy of  the  lands  reserved  to  them  there- 
by, the  right  still  remains  with  them;  and 
the  title  and  right  which  the  state  may 
claim  ultimately  to  the  16th  section  of  every 
township  for  the  use  of  schools  is  subordi- 
nate to  this  right  of  occupancy  of  the  In- 
dians. United  States  v.  Thomas,  151  U.  S. 
577,  14  Sup.  Ct.  Rep.  426,  38:  276 

373.  The  state  of  Minnesota  has  no  in- 
terest in  any  of  the  land  included  in  the 
cession,  by  the  Chippewa  Indians  in  Min- 
nesota, of  all  their  title  and  interest  in  un- 
surveyed  and  unallotted  lands,  whose  fee 
was  in  the  United  States  subject  to  the 
Indian  right  of  occupancy  by  an  agreement 
made  in  conformity  with  the  act  of  Janu- 
ary 14,  1889  (25  Stat,  at  L.  642,  chap.  24), 
under  which  such  lands  were  to  be  sold  and 
the  proceeds  devoted  to  the  benefit  of  such 
Indians,  although  by  a  prior  provision  in 
the  act  of  February  26,  1857  (11  Stat,  at 
L.  166,  chap.  60),  authorizing  the  organiza- 
tion of  the  state  of  Minnesota,  there  was 
granted  to  that  state  for  the  use  of  schools 
sections  16  and  36  in  every  township  of  the 
public  lands  in  such  state,  except  when  sold 
or  otherwise  disposed  of,  in  which  event  the 
state  might  take  other  lands  '^equivalent 
thereto  and  as  contiguous  as  may  be." 
Minnesota  v.  Hitchcock,  185  U.  S.  373,  22 
Sup.  Ct.  Rep.  650,  48:  954 
Cited   in    United   States  v.   Rickert.    188   U.   S. 

44.3.  47  L.  ed.  538,  23  Sup.  Ct.  Rep.  478— 
Jolianson  v.  Washingrton,  190  U.  S.  183,  47 
L.  ed.  1010,  23  Sup.  Ct.  Rep.  825 — Re  Heff, 
197  U.  8.  497,  49  L.  ed.  852.  25  Sup.  Ct.  Rep. 
506— Wisconsin  v.  Hitchcock,  201  U.  S.  215, 
50  L.  ed.  732,  26  Sup.  Ct.  Rep.  498— United 
States  V.  Blendaur,  63  C.  C.  A.  639,  128  Fod. 
913 — United   States   v.   Tully,  140  Fed.   905 

Mineral  lands. 

Cancelation  of  Selection  because  Min- 
eral, see  infra,  1143. 

374.  The  grant  of  the  16th  and  36th  sec- 


tions of  public  land  to  the  state  of  Cali- 
fornia for  school  purposes,  made  by  the  act 
of  1853,  was  not  intended  to  cover  mineral 
lands.  Such  lands  were,  by  the  settled 
policy  of  the  general  government,  excluded 
from  all  grants.  Ivanhoe  Min.  Co.  v.  Key- 
stone Consol.  Min.  Co.  102  U.  S.  167, 

26:  126 
Cited  in  Mullan  v.  United  States,  118  U.  S.  276, 
30  L.  ed.  172,  6  Sup.  Ct.  Rep.  1041 — United 
States  V.  Mullan,  7  Sawy.  469,  10  Fed.  787 
— Northern  P.  R.  Co.  ▼.  Harden,  46  Fed. 
613 — Garrard  v.  Silver  PealE  Mines,  82  Fed. 
588 — Olive  Land  ft  Development  Co.  v.  Olm- 
stead,  103  Fed.  576 — Gonzales  v.  French,  4 
Ariz.  82,  33  Pac.  501— Hermocilla  v.  Hub- 
bell,  89  Cal.  8,  26  Pac.  611— Saunders  v. 
La  Purlsima  Gold  Min.  Co.  125  Cal.  162. 
57  Pac.  656 — Hawlce  v.  Deffobach,  4  Dale.  26, 
22  N.  W.  480— Silver  Bow  Min.  &  Mill.  Co. 
V.  Clark,  5  Mont.  410,  5  Pac.  570— South 
End  Min.  Co.  v.  Tlnney,  22  Nev.  62,  36 
Pac.  89. 

375.  Mineral  lands  were  not  \vithdrawn 
from  the  compact  with  Michigan  by  which 
every  16th  section  of  the  public  lands  not 
theretofore  sold  or  disposed  of  should  be 
granted  to  that  state  for  school  purposes, 
by  the  provision  of  the  act  of  March  1,  1847, 
directing  a  geological  durvey  for  the  ascer- 
tainment of  lands  containing  ores,  and  giv- 
ing direction  for  the  sale,  with  an  excep- 
tion in  favor  of  the  16th  section  '*f or  the 
use  of  schools  and  such  reservations  as  the 
President  shall  deem  necessary  for  public 
uses."    Cooper  v.  Roberts,    18    How.    173, 

15:  338 

376.  The  Nevada  act  of  February  13, 
1867,  ratifying  the  act  of  Congress  of  July 
4,  1866,  concerning  lands  granted  to  Nevada, 
was  a  recognition  of  the  claim  of  the  United 
States  to  the  mineral  lands.  Heydenfeldt 
v.  Daney  Gold  &  S.  Min.  Co.  93  U.  S.  634, 

23:995 

377.  Coal  lands  are  mineral  lands,  within 
the  meaning  of  the  term  as  used  in  the  stat- 
utes regulating  the  disposition  of  the  pub- 
lic domain,  and  were  not  subject  to  selec- 
tion as  lieu  school  lands  by  the  state  of 
California,  under  the  act  of  March  3,  1853. 
Mullan  V.  United  States,  118  U.  S.  271,  6 
Sup.  Ct  Rep.  1041,  30:  170 
Cited    in    Colorado    Coal   ft    I.    Co.    v.    United 

States,  123  U.  S.  326,  31  L.  ed.  190.  8  Sup. 
Ct.  Rep.  131 — Northern  P.  R.  Co.  v.  Soder^ 
berg,  188  U.  S.  529,  47  L.  ed.  581,  23  Sup. 
Ct.  Rep.  365 — Northern  P.  R.  Co.  v.  Soder- 
berg,  43  CCA.  622,  104  Fed.  427. 

Indemnity  and  Hen  lands. 

Approval  of  Indemnity  Selection  as 
Working  Withdrawal  from  Private 
Entry,  see  supra,  668,  669. 

378.  A  settlement  by  dwelling  house  or 
cultivation  on  any  portion  of  a  section 
granted  by  act  of  Congress  to  a  state  for 
school  purposes,  made  before  survey  of  the 
land,  will  deprive  the  state  of  title.  In  such 
case  the  state  has  a  right  to  other  lands  in 
lieu  thereof.  Natoma  Water  &  Min.  Co.  v. 
Bugbey,  96  U.  S.  165,  24:  621 

379.  The  act  of  Congress    of    March    6, 
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1820,  admitting  Missouri  into  the  Union, 
and  the  act  of  March  30,  1823,  respecting 
the  grants  of  land  to  that  state,  vested  in 
the  state  the  16th  section  of  each  township 
for  school  purposes;  but  where  this  section 
had  been  sold  or  disposed  of  by  the  gov- 
ernment, they  required  the  selection  of  other 
lands  in  lieu  thereof;  and  such  selection, 
when  made  and  entered  in  the  register's 
book,  vested  the  title  of  such  substituted 
land  in  the  state.  Hedrick  v.  Hughes,  15 
Wall.  123,  21 :  52 

Cited  in  Northern  P.  R.  Co.  v.  Barnes,  2  N.  D. 
361,  51  N.  W.  386— Chicago,  R.  I.  ft  P.  R. 
Co.  T.  Grlnnell,  51  Iowa,  483,  1  N.  W.  712— 
Bres  ▼.  Louviere.  37  La.  Ann.  739 — Jones 
V.  Madison  County,  72  Miss.  803,  18  So.  87. 

380.  Compensatory  lands  are  not  subject 
to  selection  until  the  conditions  of  the 
qualified  grant  thereof  are  found  to  exist. 
Sherman  v.  Buick,  93  U.  S.  209,  23:849 
DUtinffuished  in  Gonzales  v.  French,  164  U.  S. 

343,  41  L.  ed.  460.  17  Sup.  Ct.  Rep.  102. 

Cited  in  HnlT  v.  Doyle,  93  U.  S.  563.  23  L.  ed. 
977 — Aurrecoechea  v.   Sinclair,  60  Cal.   551. 

381.  By  the  act  of  Congress  of  July  23, 
1866,  §  1,  as  modified  by  f  2,  the  lieu  lands 
selected  in  place  of  school  sections,  after  the 
survey  of  the  township,  were  confirmed  and 
the  title  of  the  state  thereto  was  perfected 
from  the  date  of  the  act.  McNee  v.  Dona- 
hue. 142  U.  S.  587,  12  Sup.  Ct.  Rep.  211, 

35:  1122 

382.  After  the  confirmation  by  the  act  of 
Congress  of  July  23,  1866,  §  1,  of  the  lands 
in  controversy,  selected  in  place  of  school 
sections,  the  township  in  which  the  selected 
lands  are  situated  having  been  previously 
surveyed  by  authority  of  the  United  States, 
the  premises  were  not  subject  to  the  grant 
to  the  state  of  California  for  the  establish- 
ment of  an  agricultural  college.  McNee  v. 
Donahue,  142  U.  S.  687,  12  Sup.  Ct.  Rep. 
211,  35:  1122 

383.  The  act  of  March  1,  1877,  relating  to 
indemnity  school  selections  in  California, 
ratified  all  lists  of  such  selections  before 
certified  to  the  state,  however  defective  or 
insufficient  such  certificates  might  have 
been,  if  the  land  included  did  not  fall  with- 
in f  4  of  the  act,  and  if  they  had  not  been 
pre-empted  in  good  faith  prior  to  the  date  of 
the  certificate.  Durand  v.  Martin,  120  U. 
S.  366,  7  Sup.  Ct.  Rep.  587,  30:  675 

384.  In  §  7  of  the  Nevada  enabling  act, 
approved  March  21,  1864,  the  provision 
**that  sections  numbered  16  and  36  in  every 
township,  and  where  such  sections  have  been 
sold  or  otherwise  disposed  of  by  any  act  of 
Congress,"  other  equivalent  lands  "shall  be 
and  are  hereby  granted  to  said  state  for  the 
support  of  common  schools,"  does  not,  not- 
withstanding the  words  of  present  grant, 
pass  title  to  sections  16  and  36  where  not 
then  surveyed.  It  operated  as  a  grant  of 
quantity  merely.  A  subsequent  grant  of  sec- 
tions 16  and  36  which  were  unsurveyed  at 
the  date  of  the  act  mentioned,  as  mineral 
lands,  waa  valid,  and  the  state  was  entitled 
to  other  equivalent   lands   in   lieu   thereot. 


Heydenfeldt  v.  Daney  Gold  &  S.  Min.  Co.  93 
U.  S.  634,  23:  995 

Limited  In  Eureka  Consol.  Min.  Co.  v.  Rich- 
mond Conaol.  Min.  Co.  4  Sawy.  318,  Fed. 
Cas.  No.  4,548. 
DiaUnguished  in  New  Yorlt  Indians  ▼.  United 
States.  170  U.  S.  18,  42  L.  ed.  933,  18  Sup. 
Ct.  Rep.  631. 

Cited  in  Minnesota  ▼.  Illtchcocic,  185  U.  S.  390, 
46  L.  ed.  967,  22  Sup.  Ct.  Kep.  650 — Hlbberd 
V.  Slaclt,  84  Fed.  574— Northern  P.  R.  R. 
Co.  V.  Barnes,  2  N.  D.  361,  51  N.  W.  386 — 
Ferry  v.  Street,  4  Utah,  532.  11  Pac.  571. 

Survey  and  selection  of  lands. 

Right  to  Take  Equivalent  Lands  or  to 
Withhold  Selection  until  Grant  of 
Lands  is  Available,  see  supra,  353. 

Confirmation  of  California  Selections, 
see  supra,  356,  357. 

Necessity  of  Survey  and  Selection  to 
Pass  Title,  see  supra,  360,  361. 

To  Fix  Title  to  Indemnity  School 
Lands,  see  supra,  379-381,  384. 

Selection  as  Restoring  Reserved  Land  to 
Public  Domain,  see  infra,  653. 

Right  to  Confirmation  of  Invalid  Cali- 
fornia Selections,  see  infra,  956, 
959. 

Suit  by  Government  to  Cancel  Selec- 
tion of  Mineral  Lands,  see  infra, 
1143. 

Secondary  Evidence  of,  see  Evidence, 
905. 

Certificate  of  Survey  as  Evidence,  see 
Evidence,  1181. 

Effect  of  Survey  in  Certificate  of  Mis- 
souri .  School  Lands  as  against 
Private  Land  Claimants,  see 
Private  Land  Claims,  652. 

See  also  infra,  398. 

385.  It  makes  no  difference  that  a  selec- 
tion of  lands  was  bad  at  the  time  it  was 
made,  if  it  was  good  at  the  time  of  its 
presentation  by  the  state  for  certification  by 
the  commissioner  of  the  general  land  office 
where  there  were  no  intervening  rights  to 
be  injured  by  reason  of  its  acceptance  and 
ratification  by  the  United  States.  Durand 
V.  Martin,  120  U.  S.  366,  7  Sup.  Ct.  Rep. 
587,  30:  675 

386.  The  selection,  by  the  Secretary  of  the 
Treasury  acting  under  authority  of  act  of 
Congress,  of  certain  lands  for  school  lands, 
the  same  lands  having  been  previously  ir- 
regularly selected  for  the  same  purpose,  was 
sustained  against  an  intermediate  entry  by 
a  person  with  knowledge  of  the  first  ir- 
regular selection.  Campbell  v.  Doe  ex  dem. 
Township  No.  1,  13  How.  244,  14:  130 
Cited   in    Sprayberry  v.    State,    62   Ala.   462^ 

Oxford  Twp.  V.  Columbia,  38  Ohio  St.  95. 

387.  The  power  given  by  act  of  Congress 
June  16,  1880,  granting  lands  to  Nevada  in 
lieu  of  sections  16  and  36  to  the  Secretary 
of  the  Interior  to  approve  of  the  selection 
of  public  lands  made  by  the  state  authori- 
ties under  that  act,  authorizes  him  in  liis 
discretion  to  refuse  to  approve  of  such  selec- 
tion, and  to  hold  the  title  in  the  general 
government,  where  there  are  prior  equities 
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to  be  protected.    Williams  v.  United  States, 
138  U.  S.  514,  11  Sup.  Ct.  Rep.  457, 

34:  1026 
Cited  in  Stlmson  Land  Co.  t.  Rawson,  62  Fed. 
430 — United  States  ex  rel.  Search  t.  Choc- 
taw. O.  &  G.  R.  Co.  3  Okla.  408,  41  Pac.  729 
— Altschul  y.  Clark,  89  Or.  328,  65  Pac.  991 
— Lawrence  v.  Potter,  22  Wash.  40,  60  Pac. 
147. 

388.  The  act  of  1818  granting  100,000 
acres  in  the  district  of  Marietta,  called  the 
donation  tract,  did  not  authorize  the  regis- 
ter to  select  the  school  lots  in  that  tract, 
but  the  act  of  1803  gave  that  power  to  the 
Secretary  of  the  Treasury.  The  facts  that 
thev  were  not  sold  or  offered  for  sale,  and 
were  claimed  as  school  lands;  that  the 
trustees  for  the  township  took  possession  of 
them;  the  indorsement,  on  the  plat  of  the 
lots,  of  the  word  "school;"  that  the  towA- 
ship  had  no  school  lands  assigned  to  it,  u&r 
less  the  lots  referred  to  were  assigned, — 
were  proper  to  be  submitted  to  the  jury, 
from  which  they  might  have  presumed  that 
the  lots  had  been  duly  selected  by  the  Secre- 
tary of  the  Treasury  for  school  lots.  Doe 
ex  dem.  Dickins  v.  Mahana,  21  How.  276, 

16:  168 

389.  The  provisions  for  selection  of  pub- 
lic land  in  lieu  of  school  sections,  which  are 
made  by  the  act  of  February  26,  1859  (11 
Stat,  at  L.  385,  chap.  58,  U.  S.  Comp.  Stat. 
1901,  p.  1381 ) ,  are,  as  to  cases  not  provided 
for  by  the  special  provisions  of  the  act  of 
March  8,  1853  (10  Stat,  at  L.  179,  chap.  90, 
§  20,  Rev.  Stat.  §  1947),  for  such  selection 
by  the  territory  of  Washington,  as  ap- 
plicable to  that  territory  as  to  any  other 
territory.  Johanson  y.  Washington,  190  U. 
S.  179,  23  Sup.  Ct.  Rep.  825,  47:  1008 

390.  The  Secretary  of  the  Treasury  was 
not  designated  as  the  officer  to  make  selec- 
tions of  public  lands  in  lieu  of  school  sec- 
tions by  the  provision  of  the  act  of  Febru- 
ary 26,  1859,  requiring  such  selections  to  be 
made  "in  accordance  with  the  principles  of 
adjustment  and  the  provisions"  of  the  act  of 
Congress  of  May  20, 1826  (4  Stat,  at  L.  179, 
chap.  83,  U.  S.  Comp.  Stat.  1901,  p.  1382), 
which  act  provided  for  selection  by  that  of- 
ficer; but  such  provision  must,  in  view  of 
the  creation  of  the  Interior  Department  by 
the  act  of  March  3,  1849  (9  Stat,  at  L.  395, 
chap.  108),  and  the  transfer,  to  the  Secre- 
tary thereof,  of  the  supervising  powers  of 
the  Secretary  of  the  Treasury  in  respect  to 
public  lands,  be  construed  simply  as  de- 
scribing the  general  mode  of  procedure. 
Johanson  v.  Washington,  190  U.  S.  179,  23 
Sup.  Ct.  Rep.  825,  47:  1008 

391.  The  approval,  by  the  Secretary  of 
the  Interior,  of  a  selection  of  public  lands 
in  lieu  of  school  sections,  by  a  person  au- 
thorized to  represent  the  territory  of  Wash- 
ington, being  that  of  the  officer  charged  with 
the  supervision  of  the  landed  interests  of 
the  United  States,  should,  unless  some  direc- 
tion of  Congress  manifestly  has  been  violat- 
ed, be  held  to  be  conclusive  on  the  transfer 
of  title.  Johanson  v.  Washington,  190  U.  S. 
179,  23   Sup.  Ct.  Rep.  825,  47:  1008 


392.  Past,  as  well  as  future,  approval  bjr 
the  Secretary  of  the  Interior  of  selections 
of  public  land  in  lieu  of  school  sections,  was 
covered  by  the  provision  of  the  act  of  De- 
cember 18,  1902  (32  Stat,  at  L.  756,  chap. 
5,  U.  S.  Comp.  Stat.  Supp.  1903,  p.  207), 
confirming  title  of  the  state  of  Washington 
to  lands  so  selected,  "when  the  same  shall 
have  been  approved  by  the  Secretary  of  the 
Interior."  Johanson  v.  Washington,  190  U. 
S.  179,  23  Sup.  Ct.  Rep.  825,  47:  1008 

393.  The  right  of  the  state  of  Minnesota 
to  the  school  sections  within  it  is  subject  to 
the  modification  that  in  case  a  person  shall 
have  made  a  settlement  upon  any  school 
section,  by  the  erection  of  a  dwelling  house 
on  the  same,  or  the  cultivation  of  any  por- 
tion of  it,  before  the  survey,  and  can  bring 
himself  within  the  provisions  of  the  pre- 
emption act  of  1841,  he  shall  be  entitled  to 
the  section  thus  improved,  in  preference  to 
any  title  of  the  state.  Minnesota  v.  Batch- 
elder,  1  Wall.  109,  17:  551 
Cited  In  Union  P.  R.  Co.  v.  Doaglass  County, 

31  Fed.  640 — Coleman  v.  St.  Paul,  M.  &  M. 
R.  Co.  38  Minn.  263,  86  N.  W.  638— United 
States  V.  Bisel,  8  Mont.  29,  19  Pac.  251 — 
United  States  v.  Elliot,  7  Utah.  392,  26  Pac. 
1117 — Romlne  v.  State,  7  Wash.  217,  34 
Pac.  924. 

894.  Mere  settlement  and  cultivation  up- 
on a  portion  of  sections  16  and  36  before 
the  same  shall  be  surveyed,  without  any 
entry  in  the  land  oflSce  or  any  declaratory 
statement,  does  not  exclude  the  land  from 
the  school  grant  or  prevent  the  operation 
upon  it  of  the  act  of  Congress  of  February 
13,  1889,  authorizing  the  entry  of  the  land 
for  town-site  purposes.  Gonzales  v.  French, 
164  U.  S.  338, 17  Sup.  Ct.  Rep.  102,  41 :  458 
Cited  in   Emblen  v.  Lincoln  Land  Co.   184  U. 

8.  664,  46  L.  ed.  738,  22  Sup.  Ct.  Rep.  628. 

Sale  by  state. 

Conclusiveness  of  Patent,  see  infra, 
927. 

Record  of  Sale  as  Evidence,  see  Evi- 
dence, 1097. 

See  also  supra,  348,  350. 

395.  Michigan  could  sell  and  give  good 
title  to  its  school  lands  without  the  consent 
of  Congress.  Cooper  v.  Roberts,  18  How. 
173,  15: 338 
Cited  in  Whiteside  County  v.  Burchell.  31  111. 

79 — State  ez  rel.  McEnery  v.  Nlcbolls,  42 
La.  Ann.  219,  7  So.  738 — Simpson  v.  Stod- 
dard County,  173  Mo.  454,  73  S.  W.  700— 
Gaston  v.  Stott,  5  Or.  55 — ^La  Points  v.  Ash- 
land, 47  Wis.  269,  2  N.  W.  306. 

396.  The  act  of  March  6,  1820,  authoriz- 
ing the  people  of  Missouri  to  form  a  state 
government,  with  the  ordinance  of  the  state 
convention  of  July  19,  1820,  amounted  to  a 
grant  for  the  use  of  schools  of  the  16th 
section  of  every  township  of  public  lands, 
and  a  dedication  of  those  sections  to  that 
object.  The  limitation  or  restriction  in  the 
proviso  of  S  10  of  the  act  of  March  3,  1811, 
has  no  connection  by  its  terms  with  the 
lands  granted  for  schools.  Sales  and  every 
other  disposition  of  such  lands  inconsistent 
with  their  dedication  to  school  purposes  are 
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expressly  prohibited.     Ham  y.  'Missouri,  18 
How.  126.  15:  334 

397.  The  United  States  may  bring  suit  for 
the  cancelation  and  surrender  of  a  contract 
whereby  the  state  of  Nevada  attempted  to 
transfer  title  to  public  lands  to  which  it  had 
no  title  because  they  were  improperly  certi- 
fied to  it  under  act  of  Congress  June  16, 
1880.  Willlama  v.  United  States,  138  U.  S. 
614,  11  Sup.  Ct.  Rep.  457,  34:  1026 
Cited  In  Michigan  Land  ft  Lumber  Co.  t.  Rust, 

168  U.  8.  S93,  42  L.  ed.  693,  18  Sup.  Ct. 
Rep.  208 — Michigan  Land  &  Lumber  Co.  y. 
Rust,  15  C.  C.  A.  347,  31  U.  S.  App.  731,  68 
Fed.  167-— Cosmos  Exploration  Co.  v.  Gray 
Eagle  on  Co.  61  L.R.A.  239.  50  C.  C.  A. 
88,  112  Fed.  18 — Iowa  Railroad  Land  Co.  v. 
DayU,  102  Iowa,  132,  71  N.  W.  229. 

398.  Under  the  act  of  July  23,  1866. 
passed  to  remedy  the  defects  of  the  un- 
authorized survey  and  selection  by  the  state 
of  California  of  school  lands  granted  by  the 
act  of  March  3,  1853,  and  confirming  the 
title  of  purchasers  from  the  state,  with 
certain  exceptions,  land  claimed  to  be  with- 
in a  yalid  Mexican  grant  is  within  the  ex- 
press terms  of  the  excepting  clause.  Aur- 
recoechea  y.  Bangs,  114  U.  6.  381,  6  Sup.  Ct. 
Rep.  892,  29:  170 
Cited  In  United  States  y.  Curtner,  38  Fed.  9 — 

United  States  y.  Garretson,  42  Fed.  24. 

Apportionment  of  proceeds  of  sale. 

399.  The  Indiana  act  of  March,  1855,  ap- 
portioning the  school  fund  by  equalizing  the 
amount  that  shall  be  appropriated  for  the 
education  of  each  scholar  throughout  the 
state,  and  taking  into  the  estimate  the 
moneys  deriyed  from  the  proceeds  of  the 
16th  section,  with  a  proyiso  that  the  whole 
of  the  proceeds  shall  be  expended  in  the 
township,  does  not  yiolate  the  acts  of  Con- 
gress proyiding  that  the  proceeds  of  the 
16th  section  shall  be  for  the  use  of  schools 
in  the  township.  The  state  is  not  bound  to 
provide  any  additional  fund  for  a  township 
receiving  the  bounty  of  Congress.  Spring- 
field Twp.  v.  Quick,  22  How.  56,  16:  256 
Cited  In  Davis  v.  Indiana,  94  U.  S.  794,  24  L. 

ed.  321. 

Grants  to  colleges. 

Right  to  Select  Relinquished  Home- 
steads for  University  in  Washing- 
ton, see  infra,  807. 

Confirmation  of  Reserve  Lands  in  Ohio 
Agricultural  Collie,  see  infra,  985. 

See  also  supra,  365. 

400.  When,  in  accordance  with  the  act  of 
Congress,  the  Secretary  of  the  Treasury 
located  a  township  in  the  Vincennes  land 
district  of  Indiana  for  the  use  of  a  seminary 
of  learning,  and  thereafter  the  legislature  of 
the  territory  incorporated  the  "Board  of 
Trustees  of  Vincennes  University,"  the  grant 
attached  to  that  body,  although  the  act  of 
Congress  was  passed  two  years  previous  to 
its  creation.  Vincennes  University  v.  Indi- 
ana. 14  How.  268,  14:  416 
Cited  In   State   v.  Stringfellow,  2  Kan.   320 — 

Baker  v.  Newland.  25  Kan.  80 — United 
States  v.  Elliot,  7  Utah,  392,  26  Pac.  1117. 

401.  Where  land  is  reserved  for  the  use 


of  an  Indian  tribe  by  treaty,  it  cannot  be 

taken  up  either  by  settlement  or  by  location, 

under    the    Louisiana    agricultural    college 

scrip.     United  States  v.  Carpenter,  111  U. 

S.  347,  4  Sup.  Ct.  Rep.  435,  28:  451 

Cited  In  King  v.  McAndrews,  104  Fed.  432— 

King  V.  McAndrews,  50  C.  C.  A.  41.  Ill  Fed 

873 — Kendall  v.  San  Juan  Silver  Min.  Co.  *.) 

Colo.  358,  12  Pac.  198 — Daggett  v,  Bonewitz, 

107  Ind.  278,  7  N.  B.  900— Ferry  v.  Street, 

4  Utah,  536,  11  Pac.  571. 

4.  Swamp  and  Overflowed  Lands. 

Federal  Question  as  to,  see  Appeal  and  Er- 
ror, 1830. 

Presumption  as  to  Forwarding  List  of,  see 
Appeal  and  Error,  4627. 

Impairment  of  Contract  Obligations  as  to 
Taxation  of,  see  Constitutional  Law. 
1133,  1357,  1358. 

Drainage  of,  see  Drains. 

Estoppel  to  Object  to  Lease  of,  see  Estoppel, 
286. 

Judicial  Notice  of  Public  Concern  in  Reclam- 
ation of,  see  Evidence,  112. 

List  of  Swamp  Lands  as  Evidence,  see  Evi- 
dence, 1146. 

Sufficiency  of  Evidence  to  Establish  Claim 
to,  see  Evidence,  2352. 

Limitation  of  Action  for  Proceeds  of,  see 
Limitation  of  Actions,  551. 

Exemption  from  Taxation,  see  Taxes,  472. 

Question  of  Law  or  Fact  as  to,  see  Trial, 
341. 

Disability  of  Courts  to  Restrain  Land  Offi- 
cers from  Allotting  and  Patenting  to 
Indians  Swamp  Lands  Granted  to 
States,  see  United  States,  184. 

402.  The  object  of  the  swamp-land  act  of 
1850  was  to  enable  the  grantee  states  to 
make  an  early  reclamation  of  the  lands  by 
drainage  and  the  construction  of  levees. 
Wright  v.  Roseberry,  121  U.  S.  488,  7  Sup. 
Ct.  Rep.  985,  30:  1039 
Cited  In  Sterling  v.  Jackson,  69  Mich.  493,  18 

Am.  St.  Rep.  405,  37  N.  W.  845. 

403.  As  the  swamp-land  act  of  1850  re- 
lated only  to  states  in  existence  when  it 
was  passed,  it  was  locally  inapplicable  to 
Minnesota  until  its  provisions  were  actual- 
ly extended  to  that  state  by  the  act  of 
March  12,  1860.  Rice  v.  Sioux  City  &  St. 
P.  R.  Co.  110  U.  S.  695,  4  Sup.  Ct.  Rep. 
177,  28:  289 

404.  The  swamp-land  act  of  1850  (com- 
monly known  as  the  Arkansas  Swamp  act) 
operated  as  a  grant  in  prtBsenti,  to  the 
states  then  in  existence,  of  all  swamp  lands 
in  their  respective  jurisdictions;  but  the 
title  to  the  swamp  lands  within  a  territory 
did  not  pass  out  of  the  United  States  by 
that  act.  Rice  v.  Sioux  City  &  St.  P.  R. 
Co.   110   U.   S.   695,   4   Sup.   Ct.   Rep.    177, 

28:289 
Cited  In  Wright  v.  Roseberry,  121  V.  8.  .508. 
30  L.  ed.  1044,  7  Sup.  Ct.  Rep.  985— Michi- 
gan Land  &  Lumber  Co.  v.  Rust,  168  U.  S. 
591,  42  L.  ed.  592,  18  Sup.  Ct.  Rep.  208 
— Hamilton  v.  Shoaff,  99  Ind.  07 — Matthews 
y.   Goodrich,    102   Ind.   568,    1   N.    E.    173 — 
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State  V.  Portsmouth  Sav.  Bank,  106  Ind.  443, 
7  N.   E.  379. 

Passing  of  title. 

Necessity   of    Delivery   of   Patent,   see 

infra,  880. 
See  also  supra,  404. 

"'405.  The  swamp-land  act  of  September  28, 
1850,  contains  a  grant  in  prwaenti.  French 
V.  Fyan,  93  U.  S.  169,  23:  812 

DUtinyuiahed  in  Prior  y.  Lambeth,  78  Mo.  541. 
Cited  in  Dunlap  v.  United  States.  33  Ct.  CI. 
159— Rice  y.  Sioux  City  ft  St.  P.  R.  Co.  110 
U.  S.  607,  28  L.  ed.  289,  4  Sup.  Ct.  Rep. 
177 — Michigan  Land  ft  Lumber  Co.  v.  Rust, 
168  r.  S.  591,  42  L.  ed.  592.  18  Sup.  Ct. 
Rep.  208— Wlneman  v.  Gastrell,  3  C.  C.  A. 
625,  2  U.  S.  A  pp.  449,  53  Fed.  700— Sac- 
ramento Valley  Reclamation  Co.  v.  Cook,  61 
Cal.  343 — Wright  v.  Roseberry,  63  Cal.  254 
— Lux  V.  HagKin.  69  Cal.  342,  10  Pac.  674 
— Tubbs  V.  Wllholt,  73  Cal.  63,  14  Pac.  361 
— Wabash,  St.  I*  ft  P.  R.  Co.  v.  McDougal, 
113  111.  606— Fuller  v.  Shedd,  161  111.  490, 
33  L.R.A.  160,  52  Am.  St.  Rep.  380,  44 
N.  E.  286 — Hamilton  ▼.  Shoaff,  09  Ind.  67 
— Matthews  ▼.  Goodrich,  102  Ind.  567,  1 
N.  E.  175 — State  v.  Portsmouth  Sav.  Bank, 
106  Ind.  442,  7  N.  E.  379— Sherman  v.  A. 
P.  Cook  Co.  98  Mich.  65,  67  N.  W.  23— 
Crapo  V.  Troy  Twp.  98  Mich.  638,  57  N.  W. 
806— Winona  ft  St.  P.  It.  Co.  v.  St.  Paul 
ft  S.  C.  R.  Co.  26  Minn.  181,  2  N.  W.  489— 
Winona  ft  St.  P.  R.  Co.  t.  Randall.  29  Minn. 
287,  13  N.  W.  127— Palmer  v.  Boom,  80 
Mo.  101— State  v.  Sioux  City  ft  P.  R.  Co. 
7  Neb.  372— Miller  v.  Tobin,  16  Or.  542, 
16  Pac.  161— Befay  v.  Wheeler,  84  Wis.  141, 
52  N.  W.  1121. 

406.  The  act  of  1850,  chap.  84,  granting 
frwamp  lands  to  the  states,  was  a  grant  in 
prasenti,  and  passed  title  to  all  land  then 
swamp;  but  the  Secretary  of  tlie  Interior 
was  given  the  power  to  determine  what 
lands  were  swamp.  Michigan  Land  &  Lum- 
ber Co.  V.  Rust,  168  U.  S.  589,  18  Sup.  Ct. 
Rep.  208,  42:  591 
Cited  in  Beley  ▼.  Naphtaly,  169  U.  S.  365.  42 

L.  ed.  779,  18  Sup.  Ct.  Rep.  354 — Warner 
Stock  Co.  V.  Calderwood,  36  Or.  232,  59 
Pac.  115. 

407.  The  swamp-land  act  of  1850  operated 
as  a  grant  in  prcesenti  to  the  state  of  all 
lands  which  at  that  date  were  swamp  lands, 
but  identification  was  required  to  render 
the  title  perfect.  Wright  v.  Roseberry,  121 
U.  S.  488,  7  Sup.  Ct.  Rep.  985,  30:  1039 
Cited  in  Tubbs  ▼.  Wllhoit,  138  U.   S.   137,  34 

L.  ed.  888,  11  Sup.  Ct.  Rep.  279— Michigan 
Land  ft  Lumber  Co.  v.  Rust,  168  U.  S.  501, 
42  L.  ed.  592,  18  Sup.  Ct.  Rep.  208 — New 
York  Indians  v.  United  States,  170  U.  S. 
17,  42  L.  ed.  933.  18  Sup.  Ct.  Rep.  531— 
Shopard  v.  Northwestern  L.  Ins.  Co.  40  Fed. 
348 — Francoeur  v.  Newhouse,  40  Fed.  620 — 
Ignited  States  v.  Dalles  Military  Road  Co. 
41  Fed.  496 — Augusta,  T.  ft  G.  R.  Co.  v. 
Kittel,  2  C.  C.  A.  622,  2  U.  S.  App.  409, 
52  Fed.  70 — Wlneman  v.  Gastrell.  3  C.  C. 
A.  625,  2  U.  S.  App.  449,  53  Fed.  701— 
Northern  P.  R.  Co.  v.  Wright.  4  C.  C.  A. 
195,  7  U.  8.  App.  502.  54  Fed.  69— United 
States  v.  Willamette  Valley  ft  C.  M.  Wagon 
Road  Co.  55  Fed.  717— Smyth  v.  New  Orleaus 
Canal  ft  Bkg.  Co.  35  C.  C.  A.  673,  93  Fed. 
925 — ^Tubbs  v.  Wllhoit,  73  Cal.  63,  14  Pac. 
361— McNee   t.    Donahue,    76    Cal.    503,    18 


Pac.  438-^Wilhoit  v.  Tubbs,  83  Cal.  283. 
23  Pac.  386 — McCabe  ▼.  Goodwin.  106  Cal. 
488,  39  Pac.  941 — Dreyfus  v.  Badger,  108 
Cal.  66,  41  Pac.  279 — Wells  v.  Pennington 
County,  2  S.  D.  9,  39  Am.  St.  Rep.  758,  48 
N.  W.  305 — Snell  v.  Dubuque  ft  8.  C.  R. 
Co.  78  Iowa,  90,  42  N.  Vt\  588— American 
Emigrant  Co.  v.  Fuller,  83  Iowa,  Oil,  60 
N.  W.  48 — Young  ▼.  Charnqulst,  114  Iowa, 
119,  86  N.  W.  205 — Betz  v.  Illinois  C.  R. 
Co.  52  La.  Ann.  911.  24  So.  644 — Sherman 
▼.  A.  P.  Cook  Co.  98  Mich,  64,  57  N.  W. 
23 — Crapo  v.  Troy  Twp.  98  Mich.  638,  67 
N.  W.  806 — ^People  v.  Warner,  116  Mich. 
236,  74  N.  W.  705 — Weeks  v.  Bridgman,  41 
Minn.  355,  43  N.  W.  81 — Horsky  v.  Moran, 
21  Mont.  363,  53  Pac.  1064 — State  v.  Cen- 
tral P.  R.  Co.  20  Nev.  380,  22  Pac.  237— 
Atlantic  ft  P.  R.  Co.  v.  Mingus,  7  N.  M.  368, 
34  Pac.  692— Miller  v.  Tobin,  16  Or.  542, 
16  Pac.  161 — Warner  Stock  Co.  v.  Calder- 
wood, 36  Or.  232,  59  Pac.  115 — Small  y. 
Luts,  41  Or.  579,  69  Pac.  825 — Tarpey  t. 
Deseret  Salt  Co.  5  Utah.  499,  17  Pac.  631 — 
Defay  v.  Wheeler,  84  Wis.  141,  53  N.  W. 
1121. 

408.  The  swamp-land  act  of  Sept.  28,  1850, 
imported  a  present  grant  to  the  states; 
and  the  title  to  the  lands  passed  to  the  state 
at  once,  their  identification  to  be  made  by 
the  Secretary  of  the  Interior,  but,  when 
identified,  the  title  to  relate  bade  to  the 
date  of  the  act.  Tubbs  v.  Wilhoit,  138  U. 
S.  134,  11  Sup.  Ct.  Rep.  279,  34:  887 
Cited  in  Heath  v.  Wallace,   138  U.   S.  579,  34 

L.  ed.  1066,  11  Sup.  Ct.  Rep.  380 — Rogers 
Locomotive  Mach.  Works  v.  American  Emi- 
grant Co.  164  U.  S.  570,  41  L.  ed.  557,  17 
Sup.  Ct.  Rep.  188 — Michigan  Land  ft  Lumber 
Co.  V.  Rust,  168  U.  S.  591,  42  L.  ed.  592, 
18  Sup.  Ct.  Rep.  208— Michigan  Land  ft 
Lumber  Co.  v.  Rust,  15  C.  C.  A.  347,  31  U. 
S.  App.  731,  68  Fed.  167— McCabe  y.  Good- 
win, 106  Cal.  488,  39  Pac.  941 — Simpson  y. 
Stoddard  County,  173  Mo.  444,  78  S.  W. 
700. 

409.  The  title  of  a  state  to  swamp  lands 
under  the  act  of  Congress  of  1850  is  incho- 
ate, and  does  not  become  perfect  until  the 
lands  have  been  identified  by  the  Secretary 
of  the  Interior  and  a  patent  issued  there- 
for. Rogers  Locomotive  Mach.  Works  y. 
American  Emigrant  Co.  164  U.  S.  559,  17 
Sup.  Ct.  Rep.  188,  41 :  552 
Cited  in  Michigan  Land  ft  Lumber  Co.  v.  Rust, 

168  U.  S.  592.  42  L.  ed.  592.  18  Sup.  Ct. 
Rep.  208 — Brown  v.  Hitchcock.  173  U.  S. 
476,  43  L.  ed.  773,  19  Sup.  Ct.  Rep.  485 
— Brown  v.  Bliss,  13  App.  D.  C.  285 — 
Ogden  y.  Buckley,  116  Iowa,  355,  89  N.  W. 
1115 — Schlosser  v.  Ryan,  118  Iowa,  458, 
90  N.  W.  842— Weise  v.  Grove.  123  Iowa, 
586,  99  N.  W.  191. 

Conflrmatlon. 

410.  The  act  of  March  3,  1857  (11  Stet 
at  L.  251),  confirmed  to  the  several  states 
their  selection  of  swamp  lands  then  re- 
ported to  the  Commissioner  of  th&  Genera] 
I.«and  Ofiice,  so  far  as  the  lands  were  then 
''vacant  and  unappropriated,  and  not  inter- 
fered with  by  an  actual  settlement"  under 
existing  laws.  The  selection  so  confirmed 
could  not  be  set  aside,  nor  could  any  of  the 
land,  unless  within  the  exceptions  in  that 
act.  be  thereafter  conveyed  by  the  L^nited 
States  to  parties  claiming  adversely  to  the 
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swamp-land    grant.     Martin   y.   Marks,   97 
U.  S.  345,  24:  940 

Cited  In  Rice  ▼.  Sioux  City  ft  St.  P.  R.  Co.  110 
U.  S.  697,  28  L.  ed.  289.  4  Snp.  Ct.  Rep.  177 
—Wright  ▼.  Roseberry,  121  U.  S.  508.  30  L. 
ed.  1045,  7  Snp.  Ct.  Rep.  985 — Michigan 
Land  &  Lumber  Co.  v.  Rust,  168  U.  S.  591, 
42  L.  ed.  592,  18  Sup.  Ct.  Rep.  208 — Wine- 
man  V.  Gastrell,  3  C.  C.  A.  625,  2  U.  S. 
App.  449,  53  Fed.  700 — Cbism  v.  Price,  54 
Ark.  256,  15  S.  W.  803— Fuller  v.  Shedd, 
161  III.  491.  33  L.R.A.  160.  52  Am.  St. 
Rep.  .^0,  44  N.  E.  286 — Hamilton  ▼.  Shoaff. 
99  Ind.  67— Matthews  v.  Goodrich,  102  Ind. 
568.  1  N.  E.  175 — State  v.  Portsmouth  Sar. 
Bank,  106  Ind.  443.  7  N.  E.  379— Prior  v. 
Lambeth.  78  Mo.  543 — Sturgeon  v.  Hampton. 
SS  Mo.  216 — Cramer  ▼.  Keller,  98  Mo.  281, 
11  8.  W.  734 — ^Miller  y.  Tobin,  16  Or.  542, 
16  Pac.   101. 

411.  The  act  of  June  10,  1852,  concerning 
swamp  and  overflowed  lands,  confirmed  a 
present,  vested  right  to  such  lands,  though 
the  subsequent  identification  of  them  was  a 
duty  imposed  upon  the  Secretary  of  the  In- 
terior. Hannibal  &  St.  J.  R.  Co.  v.  Smith, 
9  Wall.  95,  19:  599 
Cited  in  Dunlap  t.   United   States,  33  Ct.  CI. 

159. 

412.  The  confirmation  by  the  act  of  Con- 
gress of  March  3,  1857,  which  is  a  general 
act  reaching  to  all  the  states,  of  the  selec- 
tion of  swamp  and  overflowed  lands  "here- 
tofore reported  to  the  Commissioner  of  thf 
General  Land  Office,"  cannot  be  construed  as 
intended  to  put  an  end  to  all  further  in- 
quiry in  the  Land  Department,  nor  to  oust 
that  department  of  jurisdiction  to  inquire 
into  and  correct  any  frauds  and  mistakes  in 
the  list  previously  approved  and  certified. 
Michigan  Land  &  Lumber  Co.  v.  Rust,  168 
U.  S.  589,  18  Sap.  Ct.  Rep.  208,        42:  591 

liands  Included  In  iprant. 

Reservation  of  Swamp  Lands  from  Rail- 
road Grants,  see  supra,  217,  224. 

Prior  Certification  under  Virginia  Mil- 
itary Warrant,  see  infra,  507. 

Duty  of  Pre-emptor  to  Take  Notice  that 
Swamp  Lands  were  so  in  1849,  see 
infra,  666. 

Extrinsic  Evidence  to  Show  Swamp 
I.Ands,  see  Evidence,  1757-1764. 

Pueblo  Lands  in  California,  see  Pueblo 
Lands,  21. 

See   also    infra,    465. 

413.  Letters  patent  from  the  United 
States  to  the  state  of  Indiana,  purporting 
to  be  in  pursuance  of  the  swamp  land  act 
of  September  28,  1850,  chap.  84  (9  Stat,  at 
L.  520,  U.  S.  Comp.  Stat.  1901,  p.  1586), 
which  refer  to  the  official  plat  of  survey 
and  describe  the  land  as  "the  whole  of  frac- 
tional sections''  therein  enumerated,  convey 
to  the  extent  of  full  subdivisions  the  land 
under  non-navigable  waters  on  which  such 
fractional  sections  border,  as  appears  from 
the  meander  line  shown  on  such  plat,  be- 
yond which  the  survey  did  not  extend.  Kean 
v.  Calumet  Canal  ft  Improv.  Co.  190  IT.  S. 
452,  23  Sup.  Ct.  Rep.  651,  47:  1134 
CUed  In  Hardin  v.   Shedd,   190  V.   S.  522.  47 

L.  ed.  1159,  23  Sup.  Ct.  Rep.  685— Whltaker 
T.  McBrlde,    197   U.   S.   512.   49  L.   ed.   860, 


25  Sup.  Ct.  Rep.  530 — Chapman  ft  D.  Land 
Co.  V.  BIgelow,  206  U.  S.  45,  51  L.  ed.  956, 
27  Sup.  Ct.  Rep.  679 — Kansas  v.  Colorado, 
206  U.  S.  93,  51  L.  ed.  973,  27  Sup.  Ct. 
Rep.  655. 

414.  The  term  "overflowed,"  as  used  in 
the  swamp-land  act,  has  reference  to  those 
lands  which  are  overflowed  and  will  remain 
so  without  reclamation  or  drainage;  while 
the  term  "subject  to  periodical  overflow" 
has  reference  to  a  condition  which  may  or 
may  not  exist,  and  which,  when  it  does 
exist,  is  of  a  temporary  character.  Lands 
of  the  latter  class  are  not  necessarily  with- 
in the  swamp-land  grant.  Heath  v.  Wallace, 
138   U.   S.   573,   11    Sup.  Ct.   Rep.   380, 

34:  1063 
Cited  In  Fredericks  v.   Zumwalt.   134  Cal.  47, 
86    Pac.    38 — Warner    Valley    Stock    Co.    v. 
Smith,  9  App.  D.  C.  203. 

415.  No  lands  should  be  considered  as 
embraced  within  the  terms  "swamp  and 
overflowed,"  in  the  swamp-land  act,  §  4, 
cl.  1,  by  mere  implication,  simply  because 
they  are  described  in  other  terms  which, 
in  some  instances,  might  be  equivalent  to 
the  terms  prescribed  by  the  Act.  Heath  v. 
Wallace,  138  U.  S.  573,  11  Sup.  Ct.  Rep. 
380,  34:  1063 

416.  The  acceptance  by  a  state  of  lands 
certified  to  it  by  the  Secretary  of  the 
Interior  as  included  in  a  railroad  grant  is 
conclusive  upon  a  county  and  persons  de- 
riving their  rights  from  the  county,  against 
a  claim  to  the  lands  under  the  act  of  Con- 
gress of  1850  granting  swamp  and  over- 
flowed lands,  where  no  patent  or  identiflca- 
tion  of  these  lands  by  the  Secretary  of  the 
Interior  had  been  made  under  this  grant. 
Rogers  Locomotive  Mach.  Works  v.  Amer- 
ican Emierant  Co.  164  U.  S.  559,  17  Sun. 
Ct.  Rep.  1 88,  41 :  552 
Cited  in  Northern  P.   R.  Co.  v.   Soderberg,   86 

Fed.  50 — Williamson  v.  Bau^h,  71  Ark.  493. 
76  S.  W.  423 — American  Kmlffrant  Co.  v. 
Lonsr.  105  Iowa,  195,  74  N.  W.  940— Rood 
V.  Wallace,  109  Iowa,  11,  79  N.  W.  449 — 
Olson  V.  Weibpke.  110  Iowa.  596.  80  Am. 
St.  Rep.  327.  81  N.  W.  801— Youn/?  v. 
Chamquist,  114  Iowa,  120,  86  N.  W.  205 
— Young  V.  Snell,  115  Iowa.  33,  87  N.  W. 
728 — State  v.  Lake  St.  Clair  Fishing  & 
Shooting  Club,  127  Mich.  591,  87  N.  W. 
117 — Small  V.  Lutz,  41  Or.  579,  69  Pac. 
825. 

Survey,   selection,   and   certification   of 
lands. 

Power  of  Department  to  Determine  and 
Certify  Lands  as  Swampy,  see  su- 
pra, 406-409. 

Rights  of  Grantees  of  State  where  Land 
has  not  been  Officially  Classified  as 
Swamp  Lands,  see  infra,  440. 

Conclusiveness  of  Determination  of 
Swampy  Character  of  Land,  see  in- 
fra, 1028,  1029. 

State  Decisions  upon  Sufficiency  of  Sur- 
vey, as  Binding  Federal  Courts,  see 
Courts,  1838. 

417.  The  duty  of  the  Commissioner  of  the 
General  Land  Office  of  the  United  States, 
under  act   of   Congress   July   23,    1866,   to 
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certify  over  to  the  state  of  California  the 
lands  represented  as  swamp  on  a  town- 
ship plat  approved  by  the  surveyor  general 
of  the  United  States  for  California,  was 
ministerial,  and  he  could  not  defeat  the 
title  of  the  state  by  withholding  such  cer- 
tificate, Tubbs  V.  Wilhoit,  138  U.  S.  134, 
11  Sup.  Ct.  Rep.  279,  34:  887 

418.  By  act  of  Congress  July  23,  1866, 
the  provisions  of  the  act  of  1850  for  the 
identification  of  the  swamp  lands  in  Cali- 
fornia were  changed;  and  where  township 
plats  were  made  and  approved  it  was  made 
the  duty  of  the  Commissioner  of  the  Gen- 
eral Land  Office  to  certify  over  to  that 
state  as  swamp  all  the  lands  represented 
flR  such  upon  such  approved  plats.  Tubbs  v. 
Wilhoit,  138  U.  S.  134,  11  Sup.  Ct.  Rep. 
279,  34: 887 

419.  Land  represented  upon  the  approved 
township  survey  and  plat,  as  swamp  and 
overflowed  land,  within  the  meaning  of  act 
of  Congress  July  23,  1866,  was,  under  §  4, 
d.  1,  confirmed  to  the  state  without  any 
certification  thereof  by  the  Commissioner  of 
the  General  Land  Office,  after  one  year  from 
the  date  of  the  act.  Heath  v.  Wallace,  138 
U.  S.  573,  11  Sup.  Ct  Rep.  380,      34:  1063 

420.  An  acceptance  by  a  state  officer 
charged  under  an  act  of  Congress  with  the 
duty  of  so  doing,  of  resurveys  of  land 
granted  to  the  state  as  within  the  authority 
of  the  Land  Department,  makes  the  adjust- 
ment of  the  grant  upon  the  basis  of  such  re- 
survevs  final  and  conclusive.  Michiflran 
T.and'&  Lumber  Co.  v.  Rust,  168  U.  S.  589, 
18  Sup.  Ct.  Rep.  208,  42:  591 
Cited  In  Schlosser  v.  Ryan,  118  Iowa,  457,  90 

N.  W.  842. 

421.  The  title  to  lands  embraced  within 
patents  from  the  United  States  in  pursuance 
of  the  swamn  land  act  of  September  28, 
1850,  chap.  84  (9  Stat,  at  L.  520,  U.  S. 
Comp.  Stat.  1901,  p.  1586),  cannot  be  af- 
fected by  a  resurvey  of  the  land  covered 
by  water  at  the  time  of  the  original  survey, 
and  patents  granted,  pursuant  to  such  re- 
survey,  for  tracts  below  the  original  water 
line.  Kean  v.  Calumet  Canal  &  Tmprov.  Co. 
190   U.   S.  452,  23   Sup.  Ct.  Rep.   651, 

47:  1134 

422.  An  official  township  plat,  prepared 
by  the  surveyor  general  in  triplicate  in 
1864,  and  certified  by  the  surveyor  general, 
one  of  which  was  returned  to  the  General 
Lnnd  Office,  and  one  filed  in  the  local  land 
office,  upon  which  certain  lands  were  rep- 
resented as  swamp,  is  a  stifficient  basis  in 
that  respect  for  a  patent  of  California  con- 
vey in  gr  such  lands  to  a  purchaser.  Tubbs 
v/ Wilhoit,  138  U.  S.  134,  11  Sup.  Ct.  Rep. 
279,  34: 887 

423.  The  act  of  Congress  of  1866  did  not 
require  approval  by  the  Commissioner  of  the 
General  Land  Office  of  township  plats  in 
California  which  had  then  been  made  and 
anproved  by  the  surveyor  general  of  the 
United  States  for  California;  and  until 
April  17,  1879,  it  was  not  the  practice  of 


the  Land  Department  to  require  any  specific 
approval  by  the  commissioner  of  the  surveys 
or  plats  of  townships  made  by  the  surveyor 
general,  but  they  became  effective  when  filed 
by  that  officer.  Tubbs  v.  Wilhoit,  138  U. 
S.  134, 11  Sup.  a.  Rep.  279,  34:  887 

Cited  in  Mfchlffsn  Land  ft  Lumber  Co.  v.  Rust. 

108  n.  S.  504,  42  L.  ed.  603,  18  Sup.  Ct. 
Rep.  208 — Southern  P.  R.  Co.  v.  United 
States,  66  C.  C.  A.  566,  133  Fed.  G67 — 
Rood  V.  Wallace,  109  Iowa,  0,  79  N.  W.  440. 

424.  The  selection  by  the  grantee  of  the 
state  of  swamp  and  overfiowed  lands  in  the 
very  section  of  which  disputed  lands  formed 
a  part,  and  without  including  them,  to- 
gether with  the  acquiescence  by  the  Interior 
Department  in  such  selection,  and  the  certifi- 
cation to  the  state  of  such  disputed  lands 
as  inuring  to  a  railroad,  and  not,  there- 
fore, embraced  in  the  railroad  grant  act, 
constituted  a  determination  that  the  lands 
in  dispute  were  not  swamp  and  overflowed, 
and  therefore  not  reserved  and  appropriated. 
McCormick  v.  Hayes,  159  U  S.  332,  16  Sup. 
Ct.  Rep.  37,  40:  171 
Cited  In  Burfennfng  v.  Chicago.  St   P.  M.  & 

O.  R.  Co.  163  U.  S.  823,  41  L.  ed.  176.  16 
Sup.  Ct  Rep.  1018 — Rotters  LocomotlTe  Macb. 
Works  V.  American  Emljnrant  Co.  164  U.  S. 
570.  41  L.  ed.  557,  17  Sup.  Ct  Rep.  188— 
Johnson  v.  Drew,  171  U.  8.  100,  43  L.  ed. 
91,  18  Sup.  Ct  Rep.  800 — Garrard  v.  Silver 
Peak  Mines,  82  Fed.  584 — Robards  Tobacco 
.  Co.  V.  Franks,  108  Fed.  280 — ^Bates  v.  Hal- 
stead,  180  Cal.  68,  80  Am.  St  Rep.  70,  62 
Pac.  805 — Warner  Valley  Stock  Co.  v. 
Smith,  9  App.  D.  C.  203 — Rood  v.  Wallace. 

109  Iowa,  11,  79  N.  W.  449— Young  v. 
Chamquist,  114  Iowa,  119,  86  N.  W.  205 — 
State  V.  Lake  St  Clair  Fishing  &  Shooting 
Club,  127  Mich.  591.  87  N.  W.  117— Small 
V.  Luts,  41  Or.  677,  69  Pac.  825. 

425.  The  title  to  swamp  and  overflowed 
lands  passed  by  the  act  of  Congress  of  1850 
(9  Stat  at  L.  519,  chap.  84)  to  the  state  of 
California,  although  they  were  not  listed 
to  the  state  or  patented  by  the  United 
States.  Irwin  v.  San  Francisco  Sav.  Union, 
136  U.  S.  578,  10  Sup.  Ct  Rep.  1064, 

34:540 

426.  Reference  to  the  plat,  to<);ether  with 
the  field  and  description  notes  of  the  sur- 
vey, should  determine  whether  or  not  the 
land  will  inure  to  the  state  and  be  con- 
firmed by  virtue  of  act  of  Congress  of 
1866,  S  4,  cl.  1.  Heath  v.  Wallace.  138  T^ 
S.  573,  11  Sup.  Ct  Rep.  380,  34:  1063 

427.  Surveys  and  plats  made  hy  a  county 
surveyor  on  application  of  a  person  to  pur- 
chase a  tract  of  land  are  not  the  segrega- 
tion surveys  referred  to  in  the  act  of  Con- 
gress of  Julv  23,  1866,  H  4,  cl.  2.  Heath 
V.  Wallace,  i38  U.  S.  573,  11  Sup.  Ct.  Rep. 
380,  34:  1063 

Conditions  of  icrant. 

See  also  supra,  402. 

428.  Although  the  grant,  by  the  act  of 
September  28,  1850,  of  swamp  and  overflowed 
lands  to  the  states,  is  declared  to  have  been 
made  for  the  exclusive  purpose  of  enabling 
such  states,  with  the  proceeds  thereof,  to  re- 
claim   the  lands   by   means   of   levees   and 
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liiiB,  tbey  may  exercise  their  discretion , 
in  this  behalf  without  affecting  the  title 
to  the  lands;  and  Congress  alone  has  power, 
in  a  clear  case  of  violation  of  the  trust, 
to  enforce  the  conditions  of  the  grant,  hy 
revocation  or  otherwise.  American  Emi- 
grant Co.  V.  Adams  County,  100  U.  S.  61, 

25:563 
Cited  In  United  States  ▼.  Lonlslana,  127  U.  S. 
187,  32  li.  ed.  68.  8  Sup.  Ci.  Rep.  1047 — 
McXee  t.  Donahue,  142  U.  d.  602,  35  L. 
ed.  1128,  12  Sup.  Ct.  Rep.  211 — Hay  v. 
Alexandria  &  W.  R.  Co.  4  Hughes,  846,  Fed. 
Caa.  No.  6.254a — Koehler  v.  Hill,  60  Iowa, 
627,  15  N.  W.  609 — Adams  County  ▼.  Graves, 
75  Iowa,  645,  36  N.  W.  889 — Klefer  v.  Ger- 
man American  Seminary,  46  Mich.  638,  10 
N.  W.  50 — A.  P.  Cook  Co.  v.  ApUn,  79 
Mich.  105.  44  N.  W.  420 — Sturgeon  v.  Hamp- 
ton, 88  Mo.  216. 

429.  The  performance  of  conditions  in  a 
^ant  of  sn'amp  lands  hy  the  Federal  govern- 
ment to  a  state  can  be  enforced  only  by 
the  Federal  government,  and  not  by  private 
individuals.  United  States  v.  Louisiana, 
127   U.  S.   182,  8   Sup.  Ct.  Rep.  1047, 

32:66 
Cited  in  Kings  County  v.  Tulare  County,  119 
Cal.  512,  51  Pac.  866. 

430.  The  United  States  alone  can  complain 
of  the  breach,  if  any,  by  the  state  of 
California,  of  any  contract  created  by  the 
provision  of  the  act  of  Congress  of  Septem- 
ber 2S,  1850,  that  the  proceeds  of  the  swamp 
and  overflowed  lands  granted  to  the  state 
by  that  act  should  be  applied  as  far  as 
necessary  in  reclaiming  lands.  Hagar  v. 
Reclamation  Dist.  No.  108,  111  U.  S.  701, 
4  Sup.  Ct.  Rep.  663,  28:  569 
Cited  in  Kings  County  v.  Tulare  County,  119 

Cal.  512,  51  Pac.  866. 

Grant  by  state  to  oonnty. 

431.  A  grant,  made  by  a  state,  of  its 
swamp  and  overflowed  lands,  to  the  several 
counties  in  which  they  are  situated,  for 
general  county  purposes,  is  valid;  and  the 
county  which  has  disposed  of  them  in  pur- 
suance of  the  state  grant  cannot  rescind 
its  contract  on  the  ground  of  its  being 
a  violation  of  the  act  of  Congress.  American 
Emigrant  Co.  v.  Adams  County,  100  U.  S. 
61,  25:  563 
Cited  in   McNee  v.  Donahue,   76  Cal.  607,   18 

Pac.  438 — Simpson  v.  Stoddard  County,  173 
Mo.  454,  73  S.  W.  700. 

Sale  and  conveyance  by  state  or  county. 

Right  of  Grantee  Selling  Lands,  to 
Impeach  Conveyance  to  it  by  State, 
see  supra,  431. 

432.  Swamp  and  overflowed  lands  granted 
by  Congress  to  the  several  states  by  the 
act  of  September  28,  1850,  are  subject  to 
the  disposal  of  the  legislatures  of  said 
states  respectively,  in  such  manner  as  they 
may  deem  expedient,  without  any  right  on 
the  part  of  any  persons,  except  the  gov- 
ernment of  the  United  States,  to  question 
such  disposal.  Mills  County  v.  Burlington 
k  M.  River  R.  Co.  107  U.  S.  557,  2  Sun.  Ct. 
Rep.  654,  27:  578 
Citfd  in  Cook  County  v.  Calnmet  ft  C.  Cnnal 

ft  Dock  Co.  138  V.  S.  635,  34  L.  ed.  1117,  11 
r.  S.  Dig.— 303 


Snp.  Ct.  Rep.  435— McNee  v.  Donahue,  142 
U.  S.  602,  35  L.  ed.  1128,  12  Sup.  Ct.  Rep. 
211 — Chandler  v.  Calumet  ft  H.  Mln.  Co.  36 
Fed.  667 — Sturgeon  v.  Hampton,  88  Mo. 
217. 

433.  A  contract  with  a  county  for  swamp 
and  overflowed  land  can  give  no  better 
right  than  the  county  had  to  lands  which 
had  previously  been  certified  to  the  state 
by  the  Secretary  of  the  Interior  as  included 
in  a  railroad  grant.  Rogers  Locomotive 
Mach.  Works  v.  American  Emigrant  Co.  164 
U.  S.  559,  17  Sup.  Ct.  Rep.  188,  41 :  552 
Cited  in  Vicksburg,  S\  ft  P.  R.  Co.  v.  Tlbbs,  112 

La.  60,  36  So.  223. 

434.  A  county  is  not  entitled  to  repudiate 
its  contract  for  the  sale  of  its  swamp  lands 
to  a  company,  on  the  cround  of  the  lat- 
ter's  refusal  to  pay  a  claim  for  surveying 
the  lands  and  for  prosecuting  an  indemnity 
claim  against  the  government  for  lands  sold 
by  it,  where,  although  a  part  of  the  con- 
sideration of  the  contract,  the  matters  rest 
in  agreement  merely,  and  not  in  the  form 
of  a  condition.  American  Emigrant  Co.  v. 
Adams  County,  100  U.  S.  61,  25:  563 
Cited  in  Stearns  v.  Minnesota,  170  U.  8.  232, 

43  L.  ed.  169,  21  Sup.  Ct.  Rep.  73 — Chand- 
ler V.  Calumet  ft  H.  Mln.  Co.  36  Fed.  667 — 
Kings  County  v.  Tulare  County,  110  Cal. 
612,  51  Pac.  866. 

435.  If  a  purchaser  of  lands  from  a  county 
is  bound  by  his  contract  to  do  certain 
actSj  such  as  to  introduce  a  certain  num- 
ber of  settlers  within  a  certain  period,  or 
to  reclaim  the  lands,  the  obligation  to  per- 
form such  acts,  if  not  made  a  condition  of 
the  sale,  lies  in  covenant  merely,  and  does 
not  avoid  the  sale.  It  is  only  when  cov- 
enants are  mutual  and  dependent,  or  when 
their  performance  is  made  an  express  con- 
dition, that  a  breach  involves  an  avoidance 
of  the  contract.  American  Emigrant  Co. 
V.  Adams  County,  100  U.  S.  61,  25:  563 

436.  If  a  contract  for  disposing  of  a 
county's  swamp  lands  includes  also  a  sale 
of  its  claim  against  the  United  States  for 
indemnity  for  lands  sold  by  the  latter,  the 
county  cannot,  against  its  own  act,  main- 
tain a  bill  in  equity  for  setting  aside  such 
sale,  though  within  the  law  prohibiting  the 
assignment  of  claims  against  the  govern- 
ment. American  Emigrant  Co.  v.  Adams 
County,  100  U.  S.   61,  25:  563 

437.  The  Oregon  act  of  1878  as  to  pur- 
chase of  swamp  land  only  intended  to  de- 
clare void  those  applications  where  the  non- 
payment of  the  20  per  cent  had  been  a  viola- 
tion of  the  condition  contained  in  the  act 
of  Oct.  26,  1870.  Pennoyer  v.  McConnaughy, 
140    U.    S.    1,    11    Sup.    Ct.    Rep.    699, 

35:  363 

438.  Under  the  California  statute,  cer- 
tificates of  purchase  of  swamp  and  over- 
flowed lands  are  prima  facie  evidence  of 
legal  title,  upon  which  ejectment  can  be 
maintained  in  the  state  courts.  Wright  v. 
Roseberry,  121  U.  S.  488,  7  Sup.  Ct.  Ren. 
985,  30:  1039 
Cited  in  Bnena  Vlstn  Petroleum  Co.  v.  Tulare 

Oil    ft    Mln.    Co.    67    Fed.    228— Garrard    v. 
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Silver  Peak  Mines,  86  C.  C.  A.  604,  94  Fed. 
085— Wright  y.  Roseberry,  81  Cal.  88,  22 
Pac.  336. 

Rights  of  grantees. 

Certificate  of  Purchase  as  Evidence  of 

Title,  see  supra,  438. 
See  also  supra,  431,  433. 

439.  In  the  grant  of  swamp  and  over- 
flowed lands  to  a  state,  by  the  act  of  1850, 
subject  to  the  disposal  of  its  legislature, 
the  provision  that  the  proceeds  thereof  shall 
be  applied,  "as  far  as  necessary,"  to  their 
reclamation  by  means  of  levees  and  drains, 
is  a  matter  between  the  United  States  and 
the  states,  and  the  obligation  it  imposes 
rests  upon  the  good  faith  of  the  latter, 
and  is  not  a  trust  which  attaches  to  the 
lands  themselves,  and  does  not  affect  the 
title  thereof  as  derived  from  the  states. 
Mills  County  v.  Burlington  k  M.  River  R. 
Co.  107  U.  S.  557,  2  Sup.  Ct.  Rep.  654, 

27:  578 
Cited  in  Bagar  v.  Reclamation  DIst.  No.  108, 
111  U.  S.  713,  28  L.  ed.  573,  4  Sup.  Ct. 
Rep.  663 — United  States  v.  Louisiana,  127 
U.  S.  189,  32  L.  ed.  69,  8  Sap.  Ct.  Rep.  1047 
— United  States  t.  Des  Moines  Nav.  ft  R.  Co. 
142  U.  S.  541,  36  L.  ed.  1108,  12  Sup.  Ct 
Rep.  308 — Kings  County  v.  Tulare  County, 
110  Cal.  512,  61  Pac.  866 — Sturgeon  y. 
Hampton,  88  Mo.  217 — Simpson  v.  Stod* 
dard  County,  178  Mo.  466,  73  S.  W.  700. 

440.  The  action  of  the  Secretary  of  the 
Interior  in  identifying  swamp  lands  is  con- 
clusive against  collateral  attack;  but  when 
he  has  neglected  or  failed  to  make  the 
identification,  it  is  competent  for  the  gran- 
tees of  the  state  to  prevent  their  rights 
from  being  defeated,  to  identify  the  lands  in 
any  other  appropriate  mode.  Wright  v. 
Roseberry,  121  U.  S.  488,  7  Sup.  Ct.  Rep. 
985,  30:  1039 
Cited  in   United   States  v.   Louisiana,   123   U. 

S.  37,  31  L.  ed.  72,  8  Sup.  Ct  Rep.  17 — 
McCormlck  v.  Hayes,  159  U.  S.  343,  40  L. 
ed.  175,  16  Sup.  Ct.  Rep.  37 — Rogers  Lomoco- 
tive  Mach.  Works  v.  American  Emigrant  Co. 
164  U.  S.  570,  41  U  ed.  557,  17  Sup.  Ct. 
Rep.  188 — McConnaugtay  v.  Wiley.  33  Fed. 
453 — Smytlie  v.  New  Orleans  Canal  Bkg.  Co. 
34  Fed.  826— Cliism  v.  Price,  54  Ark.  272, 
15  S.  W.  1031 — Saunders  v.  La  Purlslma 
Gold  Mln.  Co.  126  Cal.  166,  67  Pac.  656. 

Recovery  by  state  for  swamp  lands  sold 
by  United  States. 

Jurisdiction   of    Court   of   Claims,    see 
Claims,  79. 

441.  A  state  is  entitled  to  recover  the 
purchase  price  of  swamp  lands  within  its 
limits,  sold  by  the  United  States.  United 
States  V.  Louisiana,  123  U.  S.  32,  8  Sup. 
Ct.  Rep.  17,  31:  69 
Cited  in  Cook  County  v.  Calumet  ft  C.  Canal 

ft  Dock  Co.  138  U.  S.  655.  34  L.  ed.  1117. 
11  Sup.  Ct.  Rep.  435 — Chandler  v.  Calumet 
ft  H.  Min.  Co.  36  Fed.  667. 

5.  Oranta  to  States  for  Improvements 

in  Oeneral, 

Priority  between   State  Selection  and  Pre- 
emptor,  see  infra,  667. 

442.  The  act  of  March  6, 1820,  constituted 


a  present  grant  to  the  state  of  Missouri,  for 
the  purpose  of  fixing  the  seat  of  govern- 
ment thereon,  of  four  sections  of  land, 
wanting  identity  to  make  it  perfect.  The 
selection  made  by  the  state  pursuant  to 
the  act  of  Congress,  and  the  notice  thereof 
to  the  surveyor  general  and  the  register, 
gave  it  precision.  The  validity  of  the  grant 
cannot  be  called  in  question  because  cer- 
tain fractional  sections  were  included  in 
the  selection.  Lessieur  v.  Price,  12  How. 
59,  13:893 

Cited  in  Hall  v.  Russell,  101  U.  S.  609.  26 
L.  ed.  832 — New  York  Indians  v.  United 
States,  170  U.  S.  17,  42  L.  ed.  933,  18  Sup. 
Ct.  Rep.  531 — Farmers'  Loan  ft  T.  Co.  v. 
Henning,  17  Am.  L.  Reg.  N.  S.  270,  Fed.  Cas. 
No.  4,666 — Swann  v.  Llndsey,  70  Ala.  518 — 
Higgins  V.  Houghton,  26  Cnl.  256 — Hannibal 
ft  St.  J.  R.  Co.  V.  Smith,  41  Mo.  332 — Strong 
V.  Lehmer,  10  Otiio  St.  98— White  v.  Allen» 
3  Or.  114. 

443.  The  legislature  had  power  under  the 
act  of  March  6th,  1820  granting  to  the  state 
of  Missouri  lands  for  the  location  of  a  state 
capitol  to  select  the  land,  and  upon  its 
selection  followed  by  notice  to  the  surveyor 
general  and  recorded  of  the  land  district, 
title  thereto  vested  in  the  state.  Lessieur 
V.  Price,  12  How.  59,  13:  893 
Cited    in    Megerle    v.    Ashe,    27    Cal.    327.    87 

Am.  Dec.  76 — Courtrlght  v.  Cedar  Rapids  ft 
M.  River  R.  Co.  36  Iowa,  399 — Gaston  v. 
Stott,  6  Or.  60. 

444.  The  time  at  which  the  title  of  the 
state  of  Missouri  became  complete  to  the 
four  sections  of  land  granted  to  it  by  the 
act  of  1820,  for  a  seat  of  government,  was 
the  date  on  which  the  governor  notified 
the  surveyor  general  of  the  selection  of  the 
land  by  commissioners  who  had  been  ap- 
pointed for  that  purpose.  Lessieur  v.  Price, 
12  How.  59,  13:  893 

445.  Grants  of  land  to  aid  in  works  of 
internal  improvement  do  not  embrace  tracts 
reserved  by  competent  authority,  although 
not  excepted  in  the  <»rant  themselves.  New- 
hall  V.  Sanprer,  92  V.  S.  761,  23:  769 
Limited  in  United   States  v.   Union  P.  R.  Co. 

61  Fed.  148. 

Distinguished  in  McNnmara  v.  Shanklin,  87 
Cal.  384,  26  Pac.  345. 

Cited  in  Doolan  v.  Carr,  125  U.  8.  625,  31 
L.  ed.  847,  8  Sup.  Ct.  Rep.  1228 — Lake 
Superior  Ship  Cnnnl,  R.  ft  Iron  Co.  v.  Cun- 
ningham, 155  U.  S.  374,  39  L.  ed.  190,  16 
Sup.  Ct.  Rep.  103— Shiver  v.  United  States, 
159  U.  S.  405.  40  L.  ed.  232,  16  Sup.  Ct. 
Rep.  54 — Northern  P.  R.  Co.  v.  Musser- 
Sauntry  Land,  Logging  ft  Mfg.  Co.  168  U. 
S.  609,  42  L.  ed.  598,  18  Sup.  Ct.  Rep. 
205 — Oregon  ft  C.  R.  Co.  v.  United  States, 
190  U.  S.  189,  47  L.  ed.  1013,  23  Snp.  Ct. 
Rep.  673— Scott  v.  Carew.  106  U.  S.  Ill,  49 
L.  ed.  406.  26  Sup.  Ct.  Rep.  193 — Lake 
Superior  Ship  Canal,  R.  ft  Iron  Co.  v.  Cun- 
ningham,  44   Fed.   828 — Whitney  v.   Taylor, 

45  Fed.  617 — ^Northern  P.  R.  Co.  v.  Sanders, 

46  Fed.  249 — United  States  v.  Sioux  City 
ft  St.  P.  R.  Co.  46  Fed.  504 — ^Northern  P. 
R.  Co.  V.  Barden,  46  Fed.  614 — Northern 
P.  R.  Co.  V.  Sanders,  1  C.  C.  A.  202.  7 
U.  S.  App.  47,  49  Fed.  134 — Lakin  v.  Dolly, 
53  Fed.  336 — Northern  P.  R.  Co.  v.  Cannon, 
4  C.  C.  A.  309.  7  U.  8.  App.  507,  54  Fed. 
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tt8 — Oarrmrd  r.  Sliver  Peak  Mines,  82  Fed. 
588 — Southern  P.  R.  Co.  t.  United  States, 
66  C.  C.  A.  664.  133  Fed.  666 — Farmers' 
Hlfi:h  Line  Canal  &  Re&erroir  Co.  v.  Moon, 
22  Colo.  563,  45  Pac.  437— Weeks  y.  BrldK- 
mau,  41  Minn.  367,  43  N.  W.  81— UnUed 
BUtcs  T.  Bisel,  8  Mont.  29,  10  Pac.  251— 
Ilorsky  v.  Moran,  21  Mont,  854,  53  Pac. 
1064— Peers  v.  Deluctai,  21  Nct.  171,  26 
Pac.  228— South  End  Mln.  Co.  v.  Tlaney, 
22  Nev.  45,  35  Pac.  89— Lockhart  v.  Wills, 
9  N.  M.  354,  54  Pac.  336— Day  Land  & 
Cattle  Co.  V.  State,  68  Tex.  562,  4  S.  W. 
865. 

446.  The  act  of  Congress  of  1841,  grant- 
ing 500,000  acres  of  land  to  each  of  the 
■tates,  did  not  convey  a  fee;  hence,  a 
claimant  under  patents  from  the  United 
States  prevails  in  a  petitory  action  brought 
by  a  claimant  under  Louisiana.  Foley  v. 
Harrison,  15  How.  433,  14:  761 
cued   In  Shepley   v.   Cowan,  91   U.   S.   333,  23 

L.  ed.  423 — Doll  v.  Meador,  16  Cal.  314 — 
Van  Valkenburg  v.  McClond,  21  Cal.  335— 
HljEsins  V.  Houffhton,  26  Cal.  255 — Keman 
▼.  Griffith,  27  Cal.  89 — Sherman  v.  Buick, 
45  Cal.  668 — Hannibal  ft  St.  J.  R.  Co.  v. 
Smith.  41  Mo.  334 — Godwin  v.  Davis,  74 
Miea.  744,  21  So.  764 — Gaston  v.  Stott,  5 
Or.  57. 

0.  Wagon  Road  ChranU. 

Federal    Question    aa    to,   Bee   Appeal   and 

Error,  2194. 
See  also  Dismissal  and  Discontinuance,  19. 

447.  The  certificates  of  the  governor  of 
Oregon  to  the  completion  of  sections  of  the 
military  road  under  the  acts  of  Congress  of 
July  2,  1864,  and  June  18,  1874,  are  evi- 
dence of  the  good  faith  of  a  subsequent  pur- 
chaser of  the  lands  granted,  and  he  cannot 
be  held  to  be  not  a  bona  fide  purchaser  be- 
cause he  relies  thereon,  and  does  not  in- 
stitute a  personal  inquiry  into  all  the  an- 
terior transactions  upon  which  the  patent 
rested.  United  States  v.  California  &  0. 
Land  Co.  148  U.  S.  31,  13  Sup.  Ct.  Rep.  458, 

37:  354 

448.  By  the  act  of  Congress  of  March  2, 
1889,  the  right  of  all  bona  fide  purchasers 
of  either  of  the  wagon  road  grants  named  in 
the  act,  or  of  any  portion  thereof,  for  a  valu- 
able consideration,  were  saved  and  preserved. 
United  States  v.  California  &  O.  Land  Co. 
148   U.   S.   31,   13    Sup.   Ct.  Rep.   458, 

37:  354 

449.  In  an  action  in  equity  by  the  United 
States  for  the  forfeiture  of  a  wagon  road 
erant  in  Oregon,  the  plea  that  a  defendant 
18  a  bona  fide  purchaser  of  the  land  is 
miflieient.  United  States  v.  California  &  0. 
land  Co.  148  U.  S.  31, 13  Sup.  Ct.  Rep.  458, 

37:  354 
OUtd  In  Catholic  Bishop  v.  Gibbon,  158  U.  S. 
166.  89  L.  ed.  936,  15  Sup.  Ct.  Rep.  779 — 
Paine  v.  Trask,  6  C.  C.  A.  500,  5  U.  S.  A  pp. 
283,  56  Fed.  235— BrigRS  v.  Stroud,  58 
Fed.  718 — United  States  v.  Winona  ft  St. 
P.  R.  Co.  15  C.  C.  A.  109,  82  U.  S.  App. 
272,  67  Fed.  961— American  Bell  Teleph.  Co. 
T.  United  States,  15  C.  C.  A.  596,  33  U.  S. 
▲pp.    236,   68   Fed.    569— United    States   t. 


Sierra  Nevada  Wood  ft  Lumber  Co.  79  Fed. 
695 — United  States  v.  Coos  Bay  Wagon  Road 
Co.  110  Fed.  865 — ^United  States  v.  Detroit 
Timber  ft  Lumber  Co.  67  C.  C.  A.  10,  131 
Fed.  677 — Lynch  v.  United  States,  13  Okla. 
145,  73  Pac.  1099. 

7.  Des  Moines  River  Improvements, 

• 

450.  Grants  of  public  lands  to  a  state 
to  aid  in  the  improvement  of  the  navi- 
gation of  a  river  are  strictly  construed 
against  the  grantees.  Nothing  passes  but 
what  is  conveyed  in  explicit  language.  The 
donation  stands  on  the  same  footing  as  a 
grant  by  the  public  to  a  private  company, 
the  terms  of  which,  if  not  expressed,  can- 
not be  implied.  Dubuque  ft  P.  R.  Co.  v. 
Litchfield,  23  How.  66,  16:  500 
Cited  In  Leavenworth,  L.  ft  G.  R.  Co.  v.  United 

States,  92  U.  S.  740,  28  L.  ed.  637— Mis- 
sionary Society  V.  Dalles,  107  U.  S.  342. 
27  L.  ed.  547,  2  Sup.  Ct.  Rep.  «7— Slldell 
V.  Grandjean,  111  U.  S.  437,  28  L.  ed.  330, 
4  Sup.  Ct.  Rep.  475 — Hannibal  ft  St.  J.  B. 
Co.  V.  Missouri  River  Packet  CO.  125  U. 
S.  271,  31  L.  ed.  736,  8  Sup.  Ct  Rep.  874— 
Oregon  R.  ft  Nav.  Co.  v.  Oregonlan  R.  Co. 
130  U.  S.  26,  82  L.  ed.  842,  9  Sup.  Ct. 
Rep.  409 — Central  Transp.  Co.  v.  Pullman's 
Palace  Car  Co.  139  U.  S.  49,  35  L.  ed. 
66,  11  Sup.  Ct.  Rep.  478 — Louisville  ft  N. 
R.  Co.  V.  Kentucky,  161  U.  S.  685,  40  L. 
ed.  854,  16  Sup.  Ct.  Rep.  714 — United  States 
V.  Oregon  ft  C.  R.  Co.  164  U.  S.  539,  41 
L.  ed.  545,  17  Sup.  Ct.  Rep.  165 — Atlantic 
ft  P.  R.  Co.  V.  MinKUS,  166  U.  S.  429,  41  L. 
ed.  777,  17  Sup.  Ct.  Rep.  348 — Citizens'  Bank 
V.  Parker,  192  U.  S.  87,  48  L.  ed.  357,  24 
Sup.  Ct.  Rep.  181 — Cornell  v.  Coyne,  192 
U.  S.  431,  48  L.  ed.  509,  24  Sup.  Ct.  Rep. 
383 — Goodfellow  v.  Muckey,  1  McCrary,  243, 
Fed.  Cas.  No.  5,537 — ^Tompkins  v.  Little 
Rock  ft  Ft  S.  R.  Co.  21  Fed.  876 — ^Northern 
P.  R.  Co.  V.  Sanders,  46  Fed.  246 — Northern 
P.  R.  Co.  V.  Harden,  46  Fed.  612 — ^Ross- 
Meohan  Brake  Shoe  Foundry  Co.  v.  Southern 
Malleable  Iron  Co.  72  Fed.  962 — -Westerly 
Waterworks  Co.  v.  Westerly,  80  Fed.  622 
— Jackson  v.  Dines,  13  Colo.  97,  21  Pac. 
018— Davis  V.  Litchfield,  145  111.  325,  21 
L.R.A.  568,  33  N.  B.  888 — Courtrlght  v. 
Cedar  Rapids  ft  M.  River  R.  Co.  35  Iowa, 
397 — Republican  River  Bridge  Co.  v.  Kansas 
P.  R.  Co.  12  Kan.  413 — Klefer  v.  German 
American  Seminary,  46  Mich.  640,  10  N. 
W.  50 — American  Dock  ft  Improv.  Co.  v. 
Public  Schools,  39  N.  J.  Eq.  427— Unltod 
States  V.  San  Pedro  ft  C.  D.  A.  Co.  4  N. 
M.  602,  17  Pac.  337 — Camblos  v.  Phila- 
delphia ft  R.  R.  Co.  4  Brewst.  (Pa.)  608, 
Fed.  Cas.  No.  2,331. 

451.  The  act  of  Congress  of  1846,  grant- 
ing to  the  territory  of  Iowa  a  quantity  of 
land  lying  along  the  Des  Moines  river,  to 
and  in  the  improvement  of  the  navigation 
of  that  river,  was  a  direct  grant  to  Iowa 
in  fee  of  a  tract  of  land  lying  on  each 
side  of  the  river.  Congress  had  undoubted 
power  to  make  the  grant  and  vest  the  fee. 
Dubuque  ft  P.  R.  Co.  y.  Litchfield,  23  How. 

66,  16:  500 

Cited  in   United   States  v.   Missouri,  K.  ft  T. 

R.   Co.    141    U.    S.   869,   35    L.   ed.   769,   12 

Sup.  Ct.  Rep.  13. 

452.  Under  the  act  of  1846,  to  aid  in  tlio 
improvement  of  the  Des  Moines  river,  "that 
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portion  from  its  mouth  to  the  Raccoon 
fork"  waa  the  "said  river"  on  which  the 
strip  of  land  granted  was  to  lie.  Dubuque 
A  P.   R.   Co.  V.   Litchfield,   23  How.   66, 

16:  500 
Cited  in  Wolcott  t.  Des  Moines  Nav.  ft  R.  Co. 
6  Wall,  686,  18  L.  ed.  691 — Williams  v. 
Baker.  17  Wall.  150,  21  L.  ed.  562— Wolsej 
▼.  Chapman,  101  U.  S.  763.  26  L.  ed;  918-— 
Litchfield  V.  Webster  County.  101  U.  S.  774, 
25  L.  ed.  926 — Dubuque  ft  S.  C.  R.  Co.  v. 
Des  Moines  Valley  R.  Co.  109  U.  S.  330, 
27  L.  ed.  952.  3  Sup.  Ct.  Rep.  188 — Bullard 
V.  Des  Moines  ft  Ft.  D.  R.  Co.  122  U.  S. 
171,  30  L.  ed.  1124,  7  Sup.  Ct.  Rep.  1149— 
Stryker  r.  Ooodnow  (Stryker  r.  Crane)  123 
U.  S.  628,  31  L.  ed.  195,  8  Sup.  Ct.  Rep. 
203 — United  States  v.  Des  Moines,  Nav.  ft 
R.  Co.  142  U.  8.  627,  35  L.  ed.  1103,  12  Sup. 
Ct.  Rep.  308 — United  States  v.  Des  Moines 
River  Nav.  ft  R.  Co.  43  Fed.  4 — Wisconsin 
C.  R.  Co.  V.  Forsythe,  43  Fed.  884 — ^Northern 
P.  R.  Co.  V.  Hussey,  9  C.  C.  A.  466,  16  U.  S. 
App.  891,  61  Fed.  234 — Northern  P.  R.  Co. 
V.  Musser  Sauntry  Land,  Logging  ft  Mfg.  Co. 
16  C.  C.  A.  103,  34  U.  S.  App.  66,  68  Fed. 
009 — Bellows  V.  Todd,  34  Iowa,  29— Litch- 
field V.  Hamilton  County,  40  Iowa,  67 — Good- 
now  V.  Moulton,  51  Iowa,  556,  2  N.  W.  395 
— Dubuque  ft  S.  C.  R.  Co.  v.  Des  Moines 
Valley  R.  Co.  54  Iowa,  93.  6  N.  W.  157— 
Bullard  v.  Des  Moines  ft  Ft.  D.  B.  Co.  62 
Iowa,  383,  17  N.  W.  609. 

453.  The  act  of  Congress  of  1846  was  a 
grant  to  Iowa  of  an  undivided  moiety  of 
the  tract  lying  on  each  side  of  the  Des 
Moines  river,  from  the  Raccoon  fork  to  the 
Missouri  line.  No  authority  was  conferred 
on  the  executive  ofiicers  administering  the 
public  lands  to  do  more  than  make  parti- 
tion between  Iowa  and  the  United  States, 
as  prescribed  by  the  act.  It  was  impos- 
sible to  make  partition  under  the  grant  of 
land  lying  outside  of  the  boundaries.  Du- 
buque ft  P.  R.  Co.  V.  Litchfield,  23  How. 
66,  16:  500 
Cited  in  Merrill  ▼.  Hartwell,  11  Mich.  202. 

454.  The  title  to  the  Des  Moines  river 
lands  above  the  Raccoon  fork  was  vested  in 
the  United  States  until  the  adoption  by 
Congress  of  the  joint  resolution  approved 
March  2,  1861.  Wolsey  v.  Chapman,  101 
U.  S.  755,  25:  915 

455.  The  grant  by  the  United  States  to 
Iowa  in  1861,  of  lands  along  the  Des 
Moines  river,  was  for  the  benefit  of  bona 
fide  purchasers  from  the  state  under  the 
grant  of  August  8,  1846,  and  not  to  pur- 
chasers under  the  school  land  grant. 
Wolsey  V.  Chapman,  101  U.  S.  755,    25:  915 

456.  By  the  joint  resolution  of  March 
2,  1861,  and  the  act  of  July  12,  1862,  the 
state  of  Iowa  received  the  title  of  the  Des 
Moines  river  lands  for  the  use  of  those  to 
whom  it  had  sold  lands  as  part  of  that 
<?rant,  and  for  such  other  purposes  as  had 
become  proper  under  that  grant.  Williams 
V.  Baker,  17  Wall.  144,  21 :  561 
Cited   in   Wolsey   v.   Chapman,    101   U.   S.  766, 

25  L.  ed.  ftl9 — Litchfield  v.  Webster  County, 
101  U.  S.  774,  25  L  ed.  926 — Dubuque  ft 
8.  C.  R.  Co.  V.  Des  Moines  Valley  R.  Co. 
109  U.  S.  331,  27  L.  ed.  953,  3  Sup.  Ct. 
Rep.  188 — Bullard  v.  Des  Moines  ft  Ft.  D.  R. 


Co.  122  U.  S.  173,  30  L.  ed.  1125,  7  Sup. 
Ct.  Rep.  1149 — Stryker  v.  Goodnow  (Stryker 
V.  Crane)  123  U.  S.  528.  31  L.  ed.  195,  n 
Sup.  Ct.  Rep.  203 — United  States  v.  Des 
Moines  Nav.  ft  R.  Co.  142  U.  S.  531,  35  L. 
ed.  1104,  12  Sup.  Ct.  Rep.  308 — United 
States  V.  Des  Moines  River  Nav.  ft  R.  Co. 
43  Fed.  6 — Davenport  v.  Sebring,  52  Iowa, 
365,  8  N.  W.  403 — Dubuque  ft  S.  C.  R.  Co. 
V.  Des  Moines  Valley  R.  Co.  54  Iowa,  95, 
6  N.  W.  157. 

457.  The  joint  resolution  of  Congress  of 
March  2,  1861,  and  the  act  of  July  12,  1862, 
transferred  full  title  from  the  United  States 
and  vested  it  in  the  state  of  Iowa  solely 
for  the  use  of  bona  fide  purchasers  from 
the  state,  to  all  lands  along  the  Des  Moines 
river  and  above  the  Raccoon  fork  thereof, 
in  said  state,  as  part  of  the  grant  made  by 
the  act  of  Congress  of  Aug.  8,  1846.  Unit- 
ed States  V.  Des  Moines  Nav.  ft  R.  Co. 
142  U.   S.   510,  12   Sup.  Ct.  Rep.   308, 

35:  1099 

458.  There  was  no  Indian  title  in  the  way 
of  the  grant  of  lands  to  the  territory  of 
Iowa,  made  by  the  act  of  1862,  for  the  im- 
provement of  Des  Moines  river;  and  the 
title  of  the  Des  Moines  Valley  Company, 
the  grantee  of  the  state  of  Iowa,  was  there- 
by perfected.  Dubuque  ft  S.  C.  R.  Co.  v. 
Des  Moines  Valley  R.  Co.  109  U.  S.  329, 
3  Sup.  Ct.  Rep.  188,  27:  952 
Cited  in   Bullard   v.   Des  Moines  ft  Ft.   D.   R. 

Co.  122  U.  S.  176,  30  L.  ed.  1126,  7  Snp. 
Ct.  Rep.  1149 — United  States  v.  Missouri, 
K.  ft  T.  R.  Co.  141  U.  S.  369,  35  L.  ed. 
769,  12  Sup.  Ct  Rep.  13— United  States  v. 
Des  Moines  Nav.  ft  R.  Co.  142  U.  S.  535,  35 
L.  ed.  1105,  12  Sup.  Ct.  Rep.  308 — Hewitt 
V.  Schultz,  180  U.  S.  159.  46  L.  ed.  473, 
21  Sup.  Ct.  Rep.  309 — Northern  P.  R.  Co. 
V.  St.  Paul,  M.  ft  M.  R.  Co.  26  Fed.  561 — 
Denny  v.  Dodson,  32  Fed.  910 — ^Wisconsin  R. 
Co.  V.  Forsythe,  43  Fed.  885. 

459.  The  adjustment  of  land  claims  in 
1866  between  the  United  States  and  Iowa 
settled  no  rights  as  between  any  other  par- 
ties than  the  state  and  the  United  States. 
Wolsey  V.  Chapman,  101  U.  S.  755,  25:  915 

460.  The  Des  Moines  river  lands  were 
reserved  from  sale  until  Congress,  by  the 
joint  resolution  of  1861,  released  to  the 
state  the  legal  title  for  the  use  of  its 
grantees  under  the  river  grant,  and  for 
such  other  purposes  as  had  become  proper 
under  that  grant,  without  any  saving  clause 
on  behalf  of  settlers  or  those  claiming  under 
pre-emption  laws.  This  may  have  been  a 
casus  omissus  on  the  part  of  Congress,  but 
this  court  has  no  power  to  supply  the 
omission.  Crilley  v.  Burrows,  17  Wall.  167, 
note,  21:  624 
Cited   in    United    States   v.    Des   Moines    River 

Nav.  ft  R.  Co.  43  Fed.  4 — Bullard  v.  Des 
Moines  ft  Ft.  D.  R.  Co.  62  Iowa,  384,  17  N. 
W.  609. 

461.  Applications  to  enter  land,  and  to 
file  declaratorv  statements,  which  were  de- 
nied  by  the  land  officers,  give  no  right,  as 
against  the  subsequent  Des  Moines  river 
grant  by  the  United  States.  Crilley  v. 
Burrows,  17  Wall.  167,  note,  21:  624 
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4^  The  joint  resolution  of  March  2, 
1861,  relinquishing  the  title  of  the  United 
States  to  lands  lying  alone  the  Des  Moines 
river,  above  Raccoon  fork,  then  held  by 
bona  fide  purchasers  under  the  state  of 
Iowa,  did  not  terminate  the  order  of  the 
Secretary  of  the  Interior,  withdrawing  such 
lands  from  public  sale,  settlement,  or  pre- 
emption. Bullard  v.  Des  Moines  k  Ft.  D. 
R.  Co.  122  U.  S.  167,  7  Sup.  Ct.  Rep.  1149, 

30:  1123 
Ctled  In  United  States  v.  Missouri,  K.  £.  T.  R. 

Co.  141  U.  S.  369.  35  L.  ed.  769,  12  Sup.  Ct. 

Rep.  13 — United  States  y.  Des  Moines  Nav. 

A  R.  Co.  142  U.  S.  528,  35  L.  ed.  1103,  12 

Sup.    Ct.  Rep.   808 — ^Menottl  v.   Dillon,   167 

U.   S.  721,  42  li.  ed.  330,  17  Sup.  Ct.  Rep. 

945 — ^United   States  v.  Oregon  ft  C.  R.  Co. 

176  U.  S.  49,  44  L.  ed.  367,  20  Sup.  Ct.  Rep. 

261 — United   States   v.   Den   Moines  NaT.   ft 

R.  Co.  43  Fed.  6. 

463.  A  party  doing  work  for  the  state, 
and  receiving  in  payment  therefor  a  convey- 
ance of  lands  granted  to  aid  the  improve- 
ment of  the  Des  Moines  river,  is  a  bona 
fide  purchaser.  United  States  v.  Des  Moines 
Xav.  &  IL  Co.  142  U.  S.  510,  12  Sup.  Ct. 
Rep.  308,  35:  1099 

464.  Only  a  grantee  from  the  state  of 
lands  supposed  to  lie  within  the  Des  Moines 
river  grant,  but  whose  title  has  proved  in- 
valid, is  entitled  to  share  in  the  indemnity 
lands  granted  to  the  state  under  the  act 
of  July  12,  1862,  or  can  claim  to  be  a 
cestui  que  trust  as  to  them  under  the 
provisions  of  the  act,  that  the  land  set 
apart  by  the  Secretary  of  the  Interior  shaK 
be   held   in  trust  for  the  benefit  of  those 

g arsons  whose  titles  have  thus  failed.  Iowa 
omestead  Co.  v.  Des  Moines  Nav.  &  R. 
Co.  (Iowa  Homestead  Co.  v.  Valley  R.  Co.) 
17  Wall.  153,  21 :  622 

S»  Canal  Grants, 

Extrinsic  Evidence  to  Show  that  Lands 
Selectea  Under  Canal  Grant  Were 
Swamp  Lands,  see  Evidence,  1759. 

465.  The  exclusion  of  the  land  in  dispute 
from  the  swamp  lands  selected  and  patented 
to  the  state  of  Michigan-,  and  its  inclusion 
in  the  selection  of  the  state  as  land  coming 
within  the  canal  grant  of  1852,  with  the  ap- 
proval of  such  selection  by  the  Interior 
Department  and  the  certification  thereof 
to  the  state,  operated  to  pass  the  title  there- 
to as  completely  as  could  have  been  done 
by  formal  patent.  Chandler  v.  Calumet  & 
H.  Min.  Co.  149  U.  S.  79,  13  Sup.  Ct.  Rep. 
798,  37: 657 
Cited   In   Rosers   Locomotive   Mach.    Works   v. 

American  Kml^frant  Co.  164  U.  S.  571,  41 
I*,  ed.  557,  17  Sup.  Ct.  Rep.  188 — Garrard 
V.  Silver  Peak  Mines,  36  C.  C.  A.  604,  94 
Fed.  085. 

P.  Military   Warrants,    Scrip,   Bounties 
and  Donations. 

North  Carolina  Military  Warrants^  see  in- 
fra, 1276,  1277. 


Location  under  Virginia  Military  Warrants 
on  State  Lands,  see  infra,  II.  h. 

Confirmation  of  Reserve  Lands  in  Ohio  Ag- 
ricultural College,  see  infra,  985. 

Requiring  Surveyor  to  Account  for  Fees 
Received  from  Holders  of  Warrants,  see 
Accounting,  13. 

Federal  Question  as  to,  see  Appeal  and 
Error,  1400. 

Boundary  of,  see  Boundaries,  142. 

Power  of  Court  of  Claims  to  Compel  Exe- 
cution and  Delivery  of  Warrant,  see 
Claims,  197. 

Impairment  of  Contract  Obligations  by  Re- 
quiring Bounty  Grants  to  be  Recorded, 
see  Constitutional  Law,  1460. 

Illegal  Purchase  by  Partnership  of  Claims 
for  Warrants,  see  Contracts,  513. 

Jurisdiction  over  Crime  of  Forging  War- 
rant; Whether  State  or  Federal,  see 
Courts,  1439. 

Judicial  Notice  Respecting,  see  Evidence, 
92-94. 

Parol  Evidence  of  Rejection  of  Warrants  or 
Locations,  see  Evidence,  1743. 

466.  The  act  of  Congress  of  March  3, 
1835,  made  a  further  and  apparently  final 
appropriation  of  land,  to  be  applied  to  the 
satisfaction  of  Virginia  military  land  war- 
rants, sufficient  to  pay  90  per  cent  of  the 
warrants  received.  Walker  v.  Smith,  21 
How.  579,  16:  223 

467.  The  act  of  Feb.  18,  1871,  granted  to 
Ohio  all  the  lands  in  the  Virginia  military 
district  which  had  not,  at  that  time  been 
legally  surveyed  and  sold  by  the  United 
States  in  that  sense  of  the  word  which 
conveys  the  idea  of  having  parted  witiv  a 
beneficial  title.  Coan  v.  flagg,  123  U.  S. 
117,  8  Sup.  Ct.  Rep.  47,  31 :  107 

468.  The  act  of  May  27,  1880,  S§  1,  2, 
concerning  unsold  lands  in  the  Virginia 
military  district  of  the  state  of  Ohio,  do 
not  repeal,  by  implication,  the  act  of  March 
23,  1804,  §  3.  There  can  be  no  repeal  by 
implication  of  enactments  which  are  not 
inconsistent  with  each  other.  Fussell  v. 
Gregg,  113  U.  S.  550,  5  Sup.  Ct.  Rep.  631, 

28:993 

Fussell  V.  Hughes,  113  U.  S.  565,  5  Sup. 

Ct  Rep.  639,  28:  998 

Lands  open  to  entry. 

Lands  Respecting  which  Previous  En- 
try has  been  Withdrawn,  see  infra, 
500. 

469.  The  territory  lying  between  the  Sci- 
oto and  Little  Miami  rivers,  within  the 
meaning  of  congressional  legislation  sub- 
jecting lands  lying  between  those  rivers 
to  the  location  of  military  land  warrants, 
is  the  whole  country,  from  their  sources 
to  their  mouths;  and  if  no  branch  of  either 
river  has  acquired  the  name  exclusive  of 
another,  the  main  branch  to  its  source  must 
be  considered  as  the  true  river.  Dodd- 
ridge V.  Thompson,  9  Wheat.  469,  6:  137 
Cited  in  Reynolds  v.  M'Arthur,  2  Pet.  436,  7 

L.  ed.  477. 
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470.  The  entire  territory  lyin^  between 
the  Scioto  and  Little  Miami  rivers  was 
embraced  in  the  provision  of  the  cession 
act  of  Virginia,  that  deficiencies  in  the 
Virginia  reserve  should  be  made  up  in 
good  lands  between  those  rivers,  and  the 
congressional  legislation  subjecting  those 
lands  to  the  location  of  military  land  war- 
rants. Doddridge  v.  Thompson,  9  Wheat. 
469,  6:  137 
Cited  In  Wallace  v.   Saunders,   7  Ohio,  pt.   1, 

p.  176. 

471.  The  land  between  the  lines  surveyed 
by  Ludlow  and  Roberts  under  the  authority 
of  the  United  States  was  not  withdrawn 
from  the  territory  liable  to  be  surveyed  for 
military  warrants  for  land  within  the  Vir- 
ginia reserve  by  the  proviso  of  the  act  of 
Congress  of  March,  1807,  that  no  locations 
shall  be  made  on  tracts  of  laud  for  which 
patents  had  been  previously  issued,  or 
which  had  been  previously  surveyed.  Dodd- 
ridge V.  Thompson,   9   Wheat.  469,   6:  137 

472.  A  location  of  lands  made  in  the 
Virginia  military  district,  northwest  of  the 
Ohio,  under  a  warrant  for  military  services 
in  the  state  line,  is  invalid,  although  the 
entry  and  survey  were  made  before  the  deed 
of  cession  to  the  United  States,  where  at 
such  time  the  land  located  was  not  by  law 
liable  to  be  appropriated  in  satisfaction  of 
8uch  a  warrant.  Lindsey  ir.  Miller,  6  Pet. 
666,  8: 538 
Cited  in   Galloway  v.   Finley,   12  Pet.   299,   8 

L.  ed.  1098 — Barry  v.  Gamble,  3  How.  57, 
11  L.  ed.  491. 

473.  Under  the  act  of  March  1,  1823  (3 
Stat,  at  L.  773,  chap.  39),  regarding  Vir- 
ginia military  land  warrants,  which  provid- 
ed that  in  case  of  locations  made  on  tracts 
of  land  for  which  patents  had  previously 
issued,  or  which  had  previously  been  sur- 
veyed, patents  obtained  should  be  void,  a 
patent  or  survey  of  lands  on  an  entry  made 
in  the  name  of  a  dead  man  is  valid  against 
a  subsequent  conflicting  entry.  McArthur 
V.  Dun,  7  How.  262,  12:  693 
Cited  in  Niswanger  v.  Saunders,  1  Wall.  439, 

17  L.  ed.  601 — Tarver  v.  Smith,  38  Ala.  141 
— Price  V.  Johnston,  1  Ohio  St.  395 — 
Stubblefield  v.  Boggs,  2  Ohio  St.  219 — 
Saunders  v.  Niswanger,  11  Ohio  St.  304 — 
Summers  v.  Davis,  49  Tex.  555 — Wlnsor  v. 
O'Connor,  69  Tex.  577,  8  S.  W.  519 — 
Massey  v.  Galveston,  H.  &  S.  A.  B.  Co.  7 
Tex.  Civ.  App.  653,  27  S.  W.  208. 

474.  The  provision  of  the  act  of  Con- 
gress of  March  2,  1807,  that  no  location 
shall  be  made  in  the  Virginia  military  dis- 
trict on  tracts  of  land  for  which  patents 
have  been  previously  issued,  or  which  have 
been  previously  surveyed,  was  designed  to 
protect  surveys  made  in  good  faith,  but 
not  those  made  without  authority.  It  was 
intended  to  sanction  irregularities  which 
had  occurred,  without  fraud,  in  the  pursuit 
of  a  valid  title.  Lindsey  v.  Miller,  6  Pet. 
666,  8:  538 
Cited   in    Gardiner   v.   Miller,   47    Cal.    573 — 

Barry  v.  Gamble,  8  Mo.  94 — Gibson  v.  Chou- 
teau, 39   Mo.  564 — Stubblefield  v.  Boggs,   2 


Ohio  St.  221~WaUace  v.  Saunders,  7  Ohio, 
pt  1,  p.  177. 

475.  The  act  of  Congress  of  March,  1807, 
prohibiting  locations  on  lands  already  sur- 
veyed, comprehends  sur\*eys  made  by  a  reg- 
ular officer  for  one  owning  the  warrants 
on  which  an  entry  purports  to  be  made,  al- 
though they  had  been  previously  satisfied. 
Jackson  ex  dem.  Anderson  v.  Clark,  1  Pet. 
628,  7: 290 
Cited  in  Lindsey  v.  Miller,  6  Pet  677,  8  L.  ed. 

543 — Barry  v.  Gamble,  8  Mo.  94 — Wallace 
V.  Saunders,  7  Ohio,  pt.  1,  p.  176 — ^Harlan 
V.  Thatcher,  18  Ohio,  53 — Price  v.  John- 
ston, 1  Ohio  St.  394 — Saunders  v,  Nis- 
wanger, 11  Ohio  St  302 — Winsor  v.  O'Con- 
nor, 69  Tex.  577,  8  S.  W.  519 — Massey  v. 
Galveston,  H.  &  S.  A.  R.  Co.  7  Tex.  Civ. 
App.  653,  27  S.  W.  208. 

476.  The  word  "survey,"  as  used  in  the 
act  of  March  2,  1807,  prohibiting  locations 
on  lands  which  had  been  previously  sur- 
veyed, requires  that  the  survey  be  made  in 
virtue  of  a  warrant  for  the  purpose  of  ap- 
propriating lands  to  which  the  holder  of 
the  warrant  is  entitled  bv*  law.  Jackson 
ex  dem.  Anderson  v.  CSaric,  1  Pet.  628, 

7:290 

477.  The  lands  northwest  of  the  Kiver 
Ohio,  between  the  Rivers  Scioto  and  Little 
Miami,  lying  west  of  Ludlow's  line,  east  of 
Roberts's  line,  and  south  of  the  Indian 
boundary  reserved  by  Virginia,  in  her  deed 
of  cession  to  the  United  States  of  March, 
1784,  for  the  satisfaction  of  military  boun- 
ties Virginia  had  promised,  were  not,  prior 
to  1810,  by  any  legislative  acts  of  the  gov- 
ernment of  the  United  States,  withdrawn 
from  appropriation  under  and  by  virtue  of 
Virginia  military  land  warrants.  Reynolds 
V.  M'Arthur,  2  Pet.  417,  7:  470 
Cited  in   Bonner  v.  United  States,   1  Ct.   CI. 

129 — ^Wallace  v.  Saunders,  7  Ohio,  pt  1,  p. 
176. 

478.  The  act  of  June,  1812,  to  ascertain 
the  western  boundary  of  the  tract  reserved 
for  the  Virginia  military  warrants,  and 
which  provisionally  designated  Ludlow's 
line  as  the  western  boundary,  did  not  in- 
validate the  title  between  that  line  and 
Roberts's  line,  acquired  under  a  Virginia 
military  warrant  previous  to  the  passage  of 
this  act.  Doddridge  v.  Thompson,  9  Wheat. 
469,  6:  137 

479.  The  right  to  locate  land  under  a 
warrant  for  lands  reserved  for  continental 
troops  is  a  general  indefinite  equity,  not 
applicable  to  one  tract  more  tlian  to  another, 
and  dependent  on  the  land  located  being 
still  vacant.  Hoofnagle  v.  Anderson,  7 
Wheat.  212,  5:  437 
Cited  in  Kimmell  v.  Wheeler,  22  Tex.  85. 

Survey,  entry,  and  requisites  thereof. 

Withdrawal  of  Lands  already  Sur- 
veyed, from  Entry  or  Location,  see 
supra,  471-479. 

Private  Locations  and  Entries  General- 
ly»  see  infra,  I.  e,  6. 

Return  of  Survey  as  Essential  to  Title, 
see  infra,  502. 
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480.  The  possession  of  a  warrant  has  al- 
ways been  considered,  at  the  land  office  in 
Ohio,  sufficient  authority  to  make  locations 
under  it.  A  letter  of  attorney  is  unneces- 
sary.    Gait   V.   Galloway,   4    Fet.    332, 

7:876 

4S1.  An  entry  could  only  be  made  in  the 
same  of  the  person  to  whom  the  warrant 
was  issued  or  assigned.  Gait  v.  Galloway, 
4  Pet.  332,  7:  876 

482.  An  entry  of  land  in  Ohio,  which  was 
made  in  the  name  of  a  .person  who  was 
dead  at  the  time  of  the  entry,  is  a  nullity. 
M'Donald  t.  Smalley,  6  Pet.  261,  8:  391 
Gait  V.  Galloway,  4  Pet  332,  7:876 
DistimffMiMhed    In    McArthur   v.    Dun,    7    How. 

268.  12  L.  ed.  696. 
Cited  In  M'Donald  r.  Smalley,  6  Pet.  261,  8 
L.  ed.  392 — Galloway  v.  Flnley,  12  Pet. 
298,  9  L.  ed.  1092 — Davenport  v.  Lamb.  13 
Wall.  427.  20  L.  ed.  667— Scbedda  ▼.  Saw- 
yer. 4  McLean.  184.  Fed.  Cas.  No.  12,443 
— United  States  y.  Southern  Colorado  Coal 
A  Town  Co.  6  McCrary,  569,  18  Fed.  277 
— De  La  Yencne  Refrigerating  Macb.  Co. 
T.  Featberatone,  49  Fed.  917 — Tarver  ▼. 
Smitb,  38  Ala.  140 — Oliver  v.  Forbes,  17 
Kan.  129 — ^Tbomas  v.  Wyatt,  25  Mo.  26,  60 
Am.  Dec.  446 — Price  v.  Johnston,  1  Oblo 
St.  394 — Stnbblefield  v.  Boggs,  2  Ohio  St. 
218 — Wallace  v.  Sannders,  7  Ohio,  pt.  1,  p. 
178. 

483.  Congress  has  a  Ti^ht  to  prescribe 
a  time  within  which  military  warrants 
should  be  located,  and  a  right  to  annex  con- 
ditions to  its  extension.  Jackson  ex  dem. 
Anderson  v.  Clark,  1  Pet.  628,  7:  290 
Cited  in  McArthur  v.  Dun,  7  How.  269,  12  L. 

696— Cragin  v.  Powell,  128  U.  S.  699,  82 
Lw  ed.  568,  9  Sup.  Ct.  Rep.  208 — Bonner 
T.  United  States,  1  Ct.  CI.  182— Fussell  v. 
Hughes,  8  Fed.  390 — Board  of  Trustees  v. 
Cuppett,  52  Ohio  St.  678,  40  N.  B.  792. 

484.  By  the  act  of  May  27,  1880  (21 
SUt.  at  L.  142,  chap.  105,  U.  S.  Comp.  Stat. 
1901,  p.  1502),  three  years  further  time  was 
allow^  for  the  return  of  the  surveys  of 
such  land  only,  as  had  been  entered  in  the 
Virginia  military  district  in  Ohio,  but  not 
8ur>-eyed  before  January  1,  1852.  Fussell 
v.  Gregg,  113  U.  S.  550,  5  Sup.  Ct.  Rep.  631, 

28:993 

Fussell  V.  Hughes,  113  U.  S.  565,  5  Sup.  Ct. 

Rep.  639,  28:  998 

485.  The  land  office  referred  to  in  §  2 
of  the  act  of  May  27,  1880,  validating  all 
l^al  surveys  returned  to  the  land  office  on 
or  before  March  3,  1857,  on  entries  made  on 
or  before  January  1st,  1852,  and  founded  on 
unsatisfied  Virginia  '  military  continental 
warrants,  is  the  General  Land  Office.  Fus- 
sell V.  Gregg,  113  U.  S.  550,  5  Sup.  Ct.  Rep. 
631,  28:  993 
Fussell  V.  Hughes,  113  U.  S.  565,  5   Sup. 

Ct  Rep.  639,  28:  998 

486.  The  act  of  March  3,  1855  (10  Stat. 
at  K  701,  chap.  206),  allowing  warrant 
holders  additional  time  in  which  to  make 
aai  letam  their  surveys,  is,  by  its  terms, 
eonfined  to  lands  entered,  but  not  surveyed, 


prior    to    January   1st,    1852.      Fussell    v. 
Gregg,  113  U.  S.  550,  5  Sup.  Ct.  Rep.  631, 

28:  993 

Fussell  V.  Hughes,  113  U.  S.   565,  5   Sup. 

Ct.  Rep.  639,  28:  998 

487.  By  failure  to  make  return  of  a 
survey  of  lands  in  a  military  district  to 
the  General  Land  Office  within  the  time 
prescribed  by  the  act  of  Congress  of  March 
23,  1804,  on  that  subject,  the  entry  and  sur- 
vey became  vacated,  annulled,  and  void;  and 
the  lands  covered  thereby  became  released 
from  such  entry  and  survey.  The  period 
limited  for  returning  the  survey  has  not 
been  prolonged  by  subsequent  acts  of  Con- 
gress.    Fussell   V.   Gregg,    113   U.    S.   550, 

5  Sup.  Ct.  Rep.  631,  28:  993 
Fussell  V.  Hughes,   113  U.  S.  565,  5   Sup. 

Ct.  Rep.  639,  28:  998 

Cited  Id  Coan  v.  Fla^g,  123  U.  8.  129,  31  L 
ed.  112,  8  Sup.  Ct.  Rep.  47 — Graham  v. 
Florida  Land  &  Mortg.  Co.  33  Fla.  301,  14 
So.  796 — Board  of  Trustees  v.  Cuppett,  52 
Ohio  St.  579,  40  N.   E.  792. 

488.  To  support  an  entry  on  a  Virginia 
military  warrant,  the  party  claiming  under 
it  must  show  that  the  objects  called  for 
are  so  described,  or  are  so  notorious,  that 
others,  by  using  reasonable  diligence,  can 
readily  find  them.  Watts  v.  Lindsey,  7 
Wheat.  158,  5:423 
Cited  in  McNeel  v.  Herold,  11  Gratt.  814. 

489.  When  a  given  quantity  of  land  is 
to  be  laid  off  on  a  given  base,  it  shall  be 
included  within  four  lines  forming  a  square, 
as  nearly  as  may  be,  unless  the  form  be 
repugnant  to  the  entry.     Massie  v.  Watts, 

6  Cranch,   148,  3:  181 
Di8tingui9hed  in  Corlles  v.  Uttle,  14  N.  J.  L. 

378. 

Cited  In  Kerr  v.  Watts,  6  Wheat.  557,  5  L. 
ed.  330 — Ferguson  v.  Bloom,  144  Pa.  565, 
23  Atl.  49. 

Excessive     survey;     amendment     and 
withdrawal. 

Presumption    as    to    Withdrawal,    see 

Evidence,  514. 
Presumption  of  Authority  to  Withdraw, 

see  Evidence,  225a. 

490.  One  in  possession  of  a  warrant  has 
not  only  authority  to  make  a  location,  but 
may  amend  his  entry  by  changing  its  calls, 
or  withdrawing  it  altogether.  Gait  v.  Gal- 
loway, 4  Pet.  332,  7:  876 
Cited  In  Porter  v.  Robb,  7  Ohio  pt  1,  p.  210 — 

HolllDgsworth    V.    Ilolshousen,    17    Tex.    49. 

491.  If  the  first  entry  is  defective  in  its 
calls,  or  if  a  more  advantageous  entry  can 
be  made,  such  first  entry  may  be  withdrawn; 
but  this  change  cannot  be  made  to  the  in- 
jury of  the  rights  of  others,  and  the  pub- 
lic interest  is  not  affected  by  it.  Gait  v. 
Galloway,  4  Pet.  332,  7:876 

492.  Where  an  entry  is  surveyed,  its 
boundaries  are  designated,  and  these  limit 
the  claim  of  the  locator.  He  cannot  be 
permitted  to  vary  his  lines  so  as  to  afTect 
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injuriously  the  rights  of  others  subsequently 
acquired.     Gait   v.   Galloway,   4    Pet.    332, 

7:  876 
Cited  in  Mitchell  v.  Thompson,  1  McLean,  100, 
Fed.  Cas.  No.  9,669. 

493.  The  owner  of  a  survey  made  in  con- 
formity with  his  entry,  and  not  interfering 
with  any  other  person's  rights,  may  aban- 
don his  survey  after  it  has  been  recorded. 
Taylor  v.  Myers,  7  Wheat.  23,  5:  387 
Cited  in  Jackson  ex  dem.  Anderson  y.  Clark,  1 

Pet.  637,  7  L.  ed.  294— Gait  v.  Galloway,  4 
Pet.   341,    7   L.    ed.   879— LIndsey   v.   Miller. 

6  Pet.  678,  8  L.  ed.  643 — McArthur  v.  Dun, 

7  How.  269,  12  L.  ed.  096— Miller  r.  Llnd- 
sey,  1  McLean,  34,  Fed.  Cas.  No.  9,580 — 
Holt  ▼.  Hemphill,  3  Ohio,  235 — Porter  v. 
Robb,  7  Ohio,  pt.  1,  p.  219 — Jackson  v. 
M'GaTOck,  5  Rand.    (Va.)    519. 

494.  An  amended  land  entry  in  Ohio  re- 
tains its  original  character  so  far  as  it  is 
unchanged  by  the  amendment;  but,  so  far 
as  it  is  changed,  it  is  a  new  entry.  McAr- 
thur V.  Browder,  4  Wheat.   488,         4:  622 

495.  Under  the  act  of  Congress  of  July 
7,  1838,  §  2,  forbidding  the  issuance  of  a 
patent  upon  Virginia  military  warrants 
where  the  survey  is  excessive,  the  appli- 
cant's right  is  merely  to  withdraw  the  sur- 
vey and  resurvey  the  location,  excluding 
such  surplus  quantity.  Coan  v.  Flagg,  123 
U.  S.  117,  8  Sup.  Ct.  Rep.  47,  31 :  107 

496.  The  proviso  in  the  act  of  March 
23,  1807,  does  not  make  excessive  surveys 
bindinff  on  the  government,  so  as  to  entitle 
the  holder  of  the  warrant  to  a  patent  for 
the  whole  or  part  of  the  survey.  Coan  v. 
Flagg,  123  U.  S.  117,  8  Sup.  Ct.  Rep.  47, 

31:  107 

497.  The  act  of  May  20,  1826,  §  2,  relat- 
ing to  excessive  surveys,  was  limited  to  cases 
provided  for  by  |  1,  and  ceased  to  operate 
after  the  dates  mentioned.  Coan  v.  Flagg, 
123    U.   S.    117,   8    Sup.   Ct.    Rep.    47, 

31 :  107 

498.  Since  locations  were  made  in  the  Vir- 
ginia military  district  in  Ohio,  it  has  been 
the  practice  of  locators,  at  pleasure,  to  with- 
draw their  warrants,  both  before  and  after 
surveys  were  executed.  Gait  v.  Galloway,  4 
Pet.  332,  7:  876 

499.  The  withdrawal  is  always  executed 
on  the  margin  of  the  original  entry,  as  a 
notice  to  subsequent  locators;  and  no  reason 
is  necessary  to  be  alleged  as  a  justification 
of  the  act.     Gait  v.  Galloway,  4  Pet.  332, 

7:876 

500.  The  land  from  which  a  warrant  is 
withdrawn  is  left  vacant  for  subsequent  lo- 
cators. The  warrant  remains  unsatisfied, 
and  may  be  laid  elsewhere  on  the  same 
number  of  acres  of  unappropriated  land. 
Gait  V.  Galloway,  4  Pet.  332.  7:  876 

Rights  of  en  try  man. 

501.  Until  the  consummation  of  the  title 
by  a  patent,  the  person  who  acquires  an 
equity  by  warrant  and  survey  holdis  a  right 


subject  to  examination.  Miller  y.  Kerr, 
7  Wheat.  1,  5:  381 

Cited  in  Michigan  Land  &  Lumber  Co.  v.  Rust, 

168  U.   S.   593,  42  L.  ed.  592,   18  Sap.  Ct. 

Rep.    208 — Parklson    v.    Bracken,   1   Pinney 

(Wis.)  181,  39  Am.  Dec.  296. 

Requisites  of  title. 

502.  It  was  essential  to  the  vesting  of  any 
interest  under  an  entry  and  survey  within 
the  Virginia  military  land  district,  made 
prior  to  Jan.  1,  1852,  that  the  survey  should 
be  returned  to  the  Commissioner  of  the 
General  Land  Office  at  Washington  on  or 
before  that  date.  Coan  v.  Flagg,  123  U. 
S.  117,  8  Sup.  Ct.  Rep.  47,  31 :  107 
Cited  In  Board  of  Trustees  v.  Cuppett,  52  Ohio 

St.  679,  40  N.  E.  792. 

503.  A  warrant  and  survey  authorize  the 
proprietor  of  them  to  demand  the  legal  ti- 
tle, but  do  not  in  themselves  constitute  a 
legal   tiUe.     Miller  v.  Kerr,   7   Wheat.   1, 

5:381 
Cited  in  Lindsey  v.  Miller,  6  Pet.  676,  8  L. 
ed.  542 — Michigan  Land  &  Lumber  Co.  v. 
Rust,  168  U.  8.  593,  42  L.  ed.  592,  18  Sup. 
Ct.  Rep.  208 — Cosmos  Exploration  Co.  v. 
Gray  Eagle  Oil  Co.  61  L.R.A.  239,  50  C. 
C.  A.  88,  112  Fed.  12 — Wynn  v.  Garland,  16 
Ark.  460 — French  v.  Loyal  Co.  C  T^igh, 
673. 

504.  Certificates  of  the  register  of  the  land 
office,  of  the  location  of  a  military  land 
warrant,  or  of  the  receiver,  acknowledging 
payment  for  the  purchase  of  the  land,  are 
incompetent  in  a  Federal  court  to  show  le- 
gal title  in  the  holder  before  a  patent  is  is- 
sued, notwithstanding  a  state  statute  de- 
claring that  they  shall  be  equivalent  to  a 
patent.  Langdon  v.  Sherwood,  124  U.  S. 
74,  8  Sup.  Ct  Rep.  429,  31 :  344 
Redfield  v.  Parks,  132  U.  S.  239, 10  Sup.  Ct. 

Rep.  83,  33:327 

Cited   in    Sweatt   v.    Burton,    42    Fed.    285— 
Adams  V.  Couch,  1  Okla.  29,  26  Pac.  1009. 

505.  Until  a  patent  for  land  is  issued 
under  certificates  by  the  register  of  land 
office  of  the  location  of  a  military  land  war- 
rant the  legal  title  is  in  the  United  States. 
Langdon  v.  Sherwood,  124  U.  S.  74,  8  Sup. 
Ct.  Rep.  429,  31 :  344 

Priorities  in  entry  or  title. 

As  Affected  by  Amendment  or  With- 
drawal of  Entry,  see  supra,  490- 
500. 

Secondary  Evidence  of  Assignment  of 
Warrant,  see  Evidence,   955. 

506.  A  patent  issued  on  the  12th  of  Oc- 
tober, 1812,  founded  upon  a  military  land 
warrant  for  land  witl^in  the  reserved  lands, 
is  valid  against  a  claimant  of  the  same  lands 
holding  under  a  sale  made  by  the  United 
States.     Reynolds  v.  M'Arthur,  2  Pet.  417, 

7:470 

507.  The  o^vner  of  a  military  land  war- 
rant, who  delivered  it  to  the  Commissioner 
of  the  Land  Office,  with  a  direction  that  it 
be  located  upon  certain  swamp  land  in  Il- 
linois, it  being  so  located,  and  who  received 
the  certificate  of  the  register  and  receiver 
of  the  land  office  showing  hia  right  to  a 
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patent,  had,  prior  to  the  issue  of  the  pat- 
ent, equitable  title  to  the  land  which  ex- 
cluded it  from  a  grant  to  the  state  by  Con- 
gress by  the  swamp  land  act.  Culver  ▼. 
Uthe,  133  U.  S.  655,  10  Sup.  Ct.  Rep.  415, 

33:  776 
Cited  In  OliYc  Liand  &  Deyelopment  Co.  t.  OIdh' 

stead,  103  Fed.  574 — Cosmos  Exploration  Co. 

T.   Gray  Eagle  Oil  Co.  104  Fed.  42. 

508.  A  senior  patent  will  be  upheld 
against  a  junior  patent  with  prior  entry 
and  survey  on  a  warrant  issued  by  the 
land  office  register  by  mistake,  for  military 
services  in  the  continental  line,  on  a  cer- 
tificate authorizing  a  warrant  for  services 
in  the  state  line.  Miller  v.  Kerr,  7  Wheat. 
1,  5:  381 

Sale  or  alienation  by  warrant  holder  or 
entryman. 

Right  of  Assignee  to  Receive  Scrip  as 
against  Adverse  Claimant,  see  in- 
fra, 519. 

Effect  of  Recital  of  Warrant  in  Deed, 
see  Deeds,  56. 

Proof  of  Existence  of  Assignment,  see 
Evidence,  2342. 

Notice  to  Purchaser,  see  Vendor  and 
Purchaser,  158. 

Devise  of,  by  Foreign  Will,  see  Wills, 
31. 

509.  Traffic  in  buying  up  soldiers'  claims 
for  land  warrants,  before  any  scrip  or  land 
warrants  were  issued,  was  illegal,  under 
the  act  of  February  11,  1847.  Brooks  v. 
Martin,  2  Wall.  70,  17:  732 

510.  The  act  of  1826,  allowing  the  soldier 
to  exchange  his  land  given  him  by  bounty 
land  warrants  in  the  territory  of  Arkansas, 
did  not  carry  with  it  the  prohibition  against 
alienation  contained  in  the  act  of  1812. 
Maxwell  ▼.  Moore,  22  How.  185,  16:  251 
Cited  in  Stephenson  v.  Wilson,  37  Wis.  489. 

511.  The  surplus  over  the  quantity  called 
for  by  an  entry  of  lands  in  the  Virginia 
military  district  passes  under  an  assign- 
ment which  purports  to  transfer  the  whole 
entry  and  survey.  Dunlap  v.  Dunlap,  12 
Wheat.  674,  6:  733 

512.  Where  land  is  sold  as  for  a  certain 
quantity,  a  court  of  eouity  may  relieve  if 
the  quantity  be  defective,  if  the  contract 
is  for  the  sale  of  lands  in  a  settled  country 
where  the  titles  are  complete,  the  boundaries 
determined,  and  the  real  quantity  known  or 
capable  of  being  ascertained  by  the  vendor. 
But  there  can  be  no  relief  where  an  entry 
or  a  survey  in  a  military  district  which  is 
not  in  this  settled  condition  is  sold,  and 
where  it  was  the  notoriously  general  prac- 
tice to  sell,  taking  the  chance  of  surplus 
or  deficiency.  Dunlap  v.  Dimlap,  12  Wheat. 
574,  6: 733 

513.  Conveyances  of  bounty  lands  will 
take  effect  from  their  date  where  the  con- 
veyances are  authorized  and,  at  the  date 
of' the  deeds,  there  is  no  law  compelling  the 
grantees  to  record  them.  Jackson  ex  dem. 
Hart  V.  Lamphire,  3  Pet.  280,  7:  679 


514.  Where  the  executor  of  a  person  enti- 
tled to  a  certificate  for  land  in  the  Virginia 
reserve  obtained  such  certificate,  and,  in 
excess  of  his  authority,  sold  it,  and  the  as- 
signee obtained  warrants  thereon,  and  a 
purchaser  of  one  of  these  warrants  in  good 
faith  obtained  a  patent,  the  patentee  could 
not  hold  it  as  against  the  heirs.  It  was 
the  duty  of  the  purchaser  to  look  to  every 

{>art  of  the  title;  and  the  records  of  the 
and  office,  although  at  that  time  in  Ken- 
tucky, were  notice  to  him.  Brush  v.  Ware, 
15  Pet.  93,  10:  672 

515.  Under  the  Virginia  act  providing 
that  the  heirs  or  legal  representatives  of 
an  officer  shall  receive  a  certain  quantity 
of  land,  the  term  "legal  representatives'' 
was  intended  to  provide  for  the  case  of  a 
person  who  may  have  purchased  the  right 
of  the  officer.  Stevenson  v.  Sullivant,  5 
Wheat.  207,  5:  70 

516.  A  purchase  of  a  right  of  entry,  with 
authority  to  locate  in  the  name  of  the  ven- 
dor, followed  by  actual  location  in  his 
name,  and  a  further  transfer  to  the  vendee 
of  all  rights  of  the  vendor,  and  authority  to 
vendee  to  obtain  a  patent  in  his  own  name, 
the  patent  having  actually  issued  to  the 
vendor,  vests  no  legal  title  in  the  vendee 
on  which  he  can  recover  the  land  in  a  peti- 
tory action  in  Louisiana.  Gilmer  v.  Poin* 
dexter,  10  How.  257,  13:  411 

Scrip  issued  for  warrants. 

517.  The  act  of  Congress  of  August  31, 
1852,  authorizing  an  issue  of  land  scrip 
in  favor  of  the  present  proprietors  of  any 
outstanding  military  land  warrants,  in- 
cludes not  only  unsatisfied  warrants,  but 
the  10  per  cent  not  given  on  warrants  sur- 
rendered under  the  act  of  March  3,  1835. 
Walker  v.  Smith,  21  How.  579,  16:  21 J 

518.  The  question  as  to  who  may  be  con- 
sidered as  the  "present  proprietor"  of  war- 
rants surrendered  under  the  act  of  March  3, 
1835,  on  receipt  of  10  per  cent  less  than  the 
amount  of  land  called  for  on  the  face  of 
the  warrants,  must  be  decided  by  the  Secre- 
arty  of  the  Interior  in  the  first  instance, 
by  the  rules,  customs,  and  practice  of  the 
Land  Office.  Walker  v.  Smith,  21  How. 
579,  16: 223 
Cited   in   Macbeca   v.   United   States,   26  •  Fed. 

848. 

519.  Where  the  defendant,  assignee  or 
grantee  of  the  unsatisfied  10  per  cent  of  a 
quantity  of  Virginia  military  land  war- 
rants, has  paid  a  large  and  valuable  con- 
sideration, without  any  notice  of  the  ad- 
verse claim,  has  made  his  profits,  and  has 
the  decision  of  the  Land  Office  in  his  favor 
he  has  obtained  an  advantage  of  which  a 
court  of  equity  will  not  deprive  him  by  en- 
joining the  issuance  of  scrip  to  him  by  the 
Land  Office.    Walker  v.  Smith,  21  How.  579, 

16:223 
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10,  Alaska  Settlements, 

Termination  of  Settler's  Rights  by  Reserva 

tion  of  Land,  see  infra,  651. 
Right  to  Reimbursement  for  Improvements, 

see  infra,   1122. 

520.  No  intention  on  the  part  of  Con- 
gress to  permit  ri.cjhts  to  public  lands  in 
Alaska  to  be  initiated  by  a  settlement  made 
after  the  enactment  of  the  act  of  May  17, 
1884  (23  Stat,  at  L.  24,  chap.  53),  can  be 
gathered  from  the  provision  of  §  8  of  that 
act  that  "the  Indians  or  other  persons  in 
said  district  shall  not  be  disturbed  in  the 
possession  of  any  lands  actually  in  their 
use  or  occupation,  or  now  claimed  by  them, 
but  the  terms  under  which  such  persons 
may  acquire  title  to  such  lands  is  reserved 
for  future  legislation  by  Congress,"  especial- 
ly when  considered  with  a  subsequent  clause 
of  that  section  that  ''nothing  contained  in 
this  act  i  hall  be  construed  to  put  in  force 
in  said  district  the  general  land  laws," 
and  with  the  provision  of  §  12  for  the  ap- 
pointment of  a  commission  to  report  the 
facts  to  enable  Congress  to  determine  what 
limitations  or  conditions  should  be  im- 
posed when  the  land  laws  should  be  extend- 
ed to  the  district.  Russian- American  Pack- 
ing Co.  v.  United  States,  199  U.  S.  570, 
26  Sup.  Ct.  Rep.  157,  50:  314 
Royal   Packing  Co.  v.   United   States,   199 

U.  S.  579,  26  Sup.  Ct.  Rep.  159,    50:  316 

11.  Mississippi  Donations. 

521.  The  2d  section  of  the  act  of  Congress 
of  March  3,  1803,  donating  lands  to  actual 
settlers  in  the  territory  of  Mississippi,  was 
intended  to  confer  a  bounty  on  a  numerous 
class  of  individuals;  and,  in  construing 
the  ambiguous  words  of  the  section,  it  is 
the  duty  of  the  court  to  adopt  that  con- 
struction which  will  best  effect  the  liberal 
intentions  of  the  legislature.  Ross  v.  Doe 
ex  dem.  Barland,  1  Pet.  655,  7:  302 

522.  The  act  of  Congress  of  March  3, 1803, 
requires  no  precise  form  for  a  donation 
certificate.  It  is  sufficient  if  the  proofs  be 
exhibited  to  the  court  of  commissioners  to 
satisfy  them  of  the  facts  entitling  the  party 
to  the  certificate.  It  is  sufficient  if  the 
consideration,  to  wit,  the  occupancy  and 
the  quantity  granted,  appears.  Nothing 
more  is  necessary  to  certify  to  the  govern- 
ment the  party's  right,  or  to  enable  him, 
after  it  is  surveyed  by  the  proper  officer, 
to  obtain  a  patent.  Ross  v.  Doe  ex  dem. 
Barland,  1  Pet.  655,  7:  302 

523.  The  decisions  of  the  board  of  com- 
missioners, under  the  acts  of  Congress  pro- 
viding for  the  indemnification  of  claimants 
to  public  lands  in  the  Mississippi  territory, 
are  conclusive  between  the  parties  in  all 
cases  within  the  jurisdiction  of  the  commis- 
sioners.    Brown  v.  Jackson,  7  Wheat.  218, 

5:438 

Cited   In    McConnell    v.    Wilcox,    2    III.    351—- 

Bruckner  v.  Lawrence,  1  Dougl.    (Mich.)    37 

— Smiley  v.  Sampson.  1  Neb.  70— Woodruff 

T.  Fisher,  17  Barb.  235. 


IZ.  New  Madrid  Donatian  and  Certift" 

oates. 

Federal  Question  as  to,  see  Appeal  and  Er- 
ror, 1864. 

524.  The  act  of  Congress  for  the  relief 
of  the  inhabitants  of  New  Madrid  is  not  a 
pure  donation  on  the  part  of  the  govern- 
ment, but  is  a  proffered  barter  or  exchange 
of  lands.     Lessieur  v.  Price,  12  How.  59, 

13:  893 
Cited  in  Holme  r.  Strantman,  86  Mo.  303. 

Persons  entitled. 

525.  If  the  claim  under  a  New  Madrid 
certificate  be  prosecuted  by  one  claiming  to 
be  the  agent,  but  without  the  knowledge  of 
the  principal,  title  does  not  vest  until  the 
assent  of  the  principal.  Acceptance  of  a 
grant  accompanied  by  conditions  will  not 
be  presumed.  Lessieur  v.  Price,  12  How. 
59,  13: 893 

Warrants,  location,  and  snrrey. 

Survey  and  Return  thereof  as  Requisite 
to  Title,  see  infra,  539-542. 

526.  Under  the  act  of  April  26,  1822,  all 
New  Madrid  warrants  not  located  within 
one  year  from  that  date  are  null  and  void. 
Easton  v.  Salisbury,  21  How.  426,  16:  181 
Cited  in  Bunnel  v.  Stoddard,  Fed.  Cas.  No.  2,- 

135 — Mackay  ▼.  Easton,  2  Dill.  48,  Fed.  Cas 
No.  8,843 — Woods  v.  Jackson  Iron  Mfg.  Ca 
Holmes.  384,  Fed.  Cas.  No.  17,003. 

527.  Under  the  act  of  February  15,  1815, 
for  the  relief  of  the  New  Madrid  sufferers, 
a  location  meant  a  complete  location.  The 
survey  was  not  completed  until  returned 
to,  and  filed  and  recorded  in,  the  office  of 
the  recorder  of  land  titles;  until  this  was 
done,  no  vested  right  accrued.  Hot  Springs 
Cases,  92  U.  S.  698,  23:  690 
Mackay  v.  Easton,  19  Wall.  619,  22:  211 
lessieur  v.  Price,  12  How.  59,  13:  803 
Explained  In  Rector  v.  Ashley,  6  Wall.  151,  18 

L.  ed.  735. 
Cited  in  Hale  ▼.  Gaines,  22  How.  150.  16  L.  ed. 
269— Mackay  t.  Easton,  10  Wall.  633,  22  L. 
ed.  215— Hot  Springs  Cases,  92  V.  S.  713, 
23  L.  ed.  696— Hale  v.  United  States,  10  Ct 
CI.  373 — Klnpinan  v.  Holthaus,  59  Fed.  310 
—Muse  T.  Arlington  Hotel  Co.  68  Fed.  643 
— Rector  v.  Gaines.  10  Ark.  85 — Ashley  v. 
Rector,  20  Ark.  369— Gaines  v.  Hale,  26 
Ark.  188— Chicago.  R.  I.  &  P.  R.  Co.  v. 
Grinnell.  51  Iowa.  483,  1  N.  W.  712— North- 
ern P.  R.  Co.  V.  Majors,  5  Mont.  130.  2  Pa**. 
322 — Wear  v.  Bryant,  5  Mo.  179 — Gray  ▼. 
Glvens,  26  Mo.  300 — Holme  v.  ptrautman, 
35  Mo.  310 — Gibson  ▼.  Chouteau,  30  Mo.  560 
— Hammond  v.  Johnston,  93  Mo.  211.  C  S. 
W.  83 — ^Wright  V.  Glsh,  94  Mo.  116,  b  S.  W. 
704— Block  ▼.  Morrison,  112  Mo.  353,  20  S. 
W.  340. 

528.  The  location  of  public  land  under  a 
New  Madrid  certificate  is  not  complete  until 
the  survey  and  plat  of  location  have  been 
returned  to  the  recorder  of  land  titles  and 
recorded  by  him,  and  the  patent  issues  upon 
the  plat  and  survey  of  the  surveyor,  as 
approved  by  the  recorder.  Bagnell  v.  Brod- 
erick,  13  Pet.  436,  10:  235 
Cited  In  Meader  v.  Norton,   11   Wall.  4.-18,   20 

L.  ed.  188— Hot  Springs  Cases,  02  U.  S.  713, 
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23  L.  ed.  696 — Johnson  t.  Christian,  128  U. 
S.  382.  32  L.  ed.  415,  9  Sup.  Ct.  Rep.  87— 
Rector  ▼.  Gaines,  19  Ark.  85 — Ashley  ▼.  Rec- 
tor. 20  Ark.  368 — Rogers  v.  Brent,  10  111. 
586,  50  Am.  Dec.  422 — Lessleur  t.  Price,  V2 
Mo.  25 — Gray  t.  Glvens,  26  Mo.  300 — Gib- 
son V.  Choutean,  39  Mo.  560. 

529.  A  survey  made  in  June,  1838,  found- 
ed on  a  New  Madrid  certificate,  until  pre- 
sented to  the  recorder  of  land  titles  at  St. 
Louis,  and  recognized  by  him  as  proper  and 
valid,  can  have  no  force,  since  that  is  the 
onlv  mode  of  location  contemplated  by  the 
act' of  1815.    Hale  v.  Gaines,  22  How.  144, 

16:264 
Cited  in  Hale  v.  United  States,  10  Ct.  CI.  373 
— Long  T.  Converse,  91  U.  S.  114,  23  L.  ed 
235 — Rector  v.  United  States,  92  U.  S.  713, 
23  L.  ed.  696— Miller  v.  National  Bank,  106 
U.  8.  544,  27  L.  ed.  290,  1  Sup.  Ct.  Rep. 
636 — Gaines  v.  Hale,  26  Ark.  188 — Hutton 
V.  Frisbie.  37  Cal.  493 — Gibson  v.  Chouteau, 
89  Mo.  561. 

530.  Under  the  act  of  February  15,  1815, 
for  the  relief  of  the  New  Madrid  sufferers, 
a  New  Madrid  certificate  could  be  located 
upon  lands  before  they  were  offered  at  pub- 
lic sale  under  a  proclamation  of  the  Presi- 
dent, or  even  surveyed  by  the  public  sur- 
veyor.    Barry  v.  Gamble,  3  How.  32, 

11:479 

531.  A  New  Madrid  certificate  located  un- 
der the  act  of  1815,  before  sectional  lines 
were  run,  or  upon  a  fractional  part  of  a 
flection,  was  made  valid  by  the  act  of  1822. 
Barry  v.  Gamble,  3  How.  32,  11:479 
CUed  in  Grogan  v.  Knight,  27  Cal.  520. 

532.  After  the  passing  of  the  act  of  1822, 
a  New  Madrid  claim  could  not  be  allowed 
that  did  not  conform  to  sectional  lines. 
Barry  v.  Gamble,  3  How.  32,  11:479 
Cited  In  Gibson  v.  Chouteau,  39  Mo.  661. 

533.  A  New  Madrid  certificate  located  up- 
on lands  then  reserved  does  not  become  valid 
upon  the  ceasing  of  the  reservation  of  those 
lands,  until  some  new  act  is  done  by  the 
government  to  confirm  the  daim,  or  by  the 
claimant  to  perfect  his  title;  and  if  the 
reservation  is  revived  before  any  such  new 
act  is  done,  no  right  can  be  gained  under  the 
location.     Mills   v.  Stoddard,  8.  How.  345, 

12:  1107 
Cited  in  Easton  v.  Salisbury,  23  Mo.  104. 

534.  A  New  Madrid  certificate  located  on 
lands  covered  by  an  incomplete  claim  under 
French  or  Spanish  authority,  which  had  be- 
come barred  by  statute,  remains  valid,  al- 
though such  bar  is  subsequently  removed. 
Barry  v.  Gamble,  3  How.  32,  11:479 

liands  open  to  location. 

535.  A  holder  of  a  New  Madrid  certificate 
had  a  right  to  locate  it  on  any  public 
land  authorized  to  be  sold.  Easton  v.  Salis- 
buiy,  21  How.  426,  16:  181 

536.  A  general  and  unlocated  concession, 
granted  by  the  Spanish  governor  before  the 
transfer  of  Louisiana,  a  private  survey  of 
which,  made  after  the  transfer,  was  recog- 


nized by  the  commissioners  appointed  un- 
der the  act  of  1805,  was  so  designated  and 
located  as  to  be  reserved  from  sale  by  virtue 
of  the  act  of  1811;  consequently  no  New 
Madrid  certificate  could  be  located  upon  it. 
Bissell  V.  Penrose,  8  How.  317,  12:  1095 

Cited  in  Menard  v.  Massey,  8  How.  300,  12 
L.  ed.  1001 — Lake  Superior  Ship  Canal  U. 
&  Iron  Co.  V.  Cunningham,  44  Fed.  831 — 
Northern  P.  R.  Co.  y.  Cannon,  40  Fed.  i:38 
— Teddlle  v.  McNeely,  104  La.  612,  20  So. 
247 — State  v.  Ham,  19  Mo.  602— Easton  v 
Salisbury,  23  Mo.  105 — Franklin  v.  Kelley, 
2  Neb.  96. 

537.  The  holder  of  a  New  Madrid  certifi- 
cate had  a  right  to  locate  it  only  on  public 
lands  the  sale  of  which  was  authorized  by 
law;  consequently  not  upon  lands  to  which 
a  claim  under  a  Spanish  concession  had 
been  filed,  which  were  reserved  from  sale 
when  the  location  was  made.  Mills  v.  Stod- 
dard, 8  How.  345,  12:  1107 
Dietinguiehed  in   Mackay  v.   Easton,   19   Wall. 

682,  22  L.  ed.  214. 
Cited  in  Bunnel  v.  Stoddard,  Fed.  Cas.  No. 
2,185— State  ▼.  Ham,  19  Mo.  602 — Bryan  ▼. 
Shirley,  53  Tex.  451 — Day  Land  &  Cattle 
Co.  V.  State,  68  Tex.  541,  4  S.  W.  SOS- 
Sherwood  V.  Fleming,  25  Tex.  Supp.  427. 

538.  If  the  holder  of  a  New  Madrid  cer- 
tificate located  on  lands  reserved  from  sale 
at  the  time  of  issuing  the  patent,  the  patent 
is  void.    Stoddard  v.  Chambers,  2  How.  284, 

11:269 
Distinguished    In    Bryan    v.    Shirley,    53    Tex. 
453. 

Cited  in  Barry  v.  Gamble,  3  How.  53,  11  L. 
ed.  489 — Blsseli  v.  Penrose,  8  How.  839,  12 
L.  ed.  1104— Mills  v.  Stoddard,  8  How.  864, 
12  L.  ed.  1114 — E>elaurlere  v.  Emison,  15 
How.  538,  14  L.  ed.  805 — Hot  Springs  Cases, 
92  U.  S.  713,  23  L.  ed.  696 — Lockbart  v. 
Johnson,  181  U.  S.  528,  45  L.  ed.  983.  21 
Sup.  Ct.  Rep.  665 — Vaughn  v.  Lynn,  9  Mo. 
763 — Wright  v.  Rutgers,  14  Mo.  587 — Eas- 
ton V.  Salisbury,  23  Mo.  104 — Lockbart  v. 
Wills,  9  N.  M.  353,  54  Pac.  336. 

Title  and  right  acquired. 

See  also  supra,  527-529. 

539.  Under  the  New  Madrid  act,  the 
claimant  acquires  no  vested  interest  in  the 
land  until  the  officers  of  the  government 
have  surveyed  the  land,  and  until  that  sur- 
vey is  filed  in  the  office  of  the  recorder  and 
approved  by  him.  Rector  v.  Ashley,  6  Wall. 
142,  18: 733 
Cited  In  Hot  Springs  Cases,  92  U.  S.  713,  23 

L.  ed.  696— Hale  v.  United  States,  10  Ct.  CI. 
373 — Richards  v.  Bellingham  Bay  Land  Co. 
4  C.  C.  A.  293.  7  U.  S.  App.  494,  54  I^cd. 
211— Kingman  v.  Holthaus,  59  Fed.  310— 
Block  v.  Morrison,  112  Mo.  352,  20  S.  W. 
340. 

540.  Where,  on  the  28th  of  June,  1821, 
the  governor  notified  the  surveyor  general 
that  land  had  been  located  by  the  commis- 
sioners, and,  on  the  Slst  of  December,  1821, 
the  land  was  accepted  by  the  legislature, 
the  acts  are  concurrent,  and  the  title  re- 
fers to  the  date  of  the  first  act.  Lessieur 
V.  Price,  12  How.  59,  13:  893 
Cited  in   Foley  v.  Harrison,   15   How.   447,   14 

L.   ed.   767 — Rice  v.   Minnesota   &  N.   W.   R 
Co.   1  Black,  381,   17   L.  ed.   154 — Qibson  v. 
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Chouteau,  18  Wall.  101,  20  L.  ed.  637— 
Schulenberg  v.  Harrlman,  21  Wall.  61,  22  L. 
ed.  553 — Chapman  v.  School  District,  Deady, 
113,  Fed.  Cag.  No.  2,607 — Sanger  v.  Sergent, 
8  Sawy.  94,  Fed.  Cas.  No.  12,319 — Wineman 
v.  Gastrell,  3  C.  C.  A.  624,  2  U.  8.  App.  449, 
53  L.  ed.  700 — McNee  t.  Donahue,  76  Cal. 
504,  18  Pac.  438 — Daggett  y.  Bonewltz,  107 
Ind.  279,  7  N.  E.  900 — Johnson  v.  Ballou, 
28  Mich.  397 — Lee  t.  Summers,  2  Or.  268. 

541.  Land  granted  under  a  New  Madrid 
certificate  and  located  by  survey  of  1815, 
was  held  to  be  first  appropriated  on  the  re- 
turn of  surveyor  with  notice  of  location, 
and  not  on  notice  to  the  surveyor  general 
requesting  that  a  survey  be  made.  Barry 
v.  Gamble,  3  How.  32,  11:479 

Cited  In  Lessleur  v.  Price,  12  How.  75,  13 
L.  ed.  809 — Rector  v.  Ashley,  6  Wall.  150,  18 
L.  ed.  735 — Frlsble  v.  Whitney,  9  Wall.  197, 

19  L.  ed.  672 — Mackay  v.  Easton,  19  Wall. 
633,  22  L.  ed.  215— Hot  Springs  Cases,  02 
U.  S.  713,  23  L.  ed.  695— Hale  v.  United 
States,  10  Ct.  CI.  373 — Rector  v.  Gaines,  19 
Ark.  85 — Ashley  v.  Rector,  20  Ark.  368 — 
Gaines  v.  Hale,  26  Ark.  188 — Lessleur  r 
Price,  12  Mo.  25 — Cabunne  v.  Llndell,  12  Mo. 
187 — Gray  v.  Glvens,  26  Mo.  300 — Holme  v. 
Strautman,  35  Mo.  310 — Gibson  v.  Chouteau, 
39  Mo.  560 — Block  v.  Morrison,  112  Mo.  353, 

20  S.  W.  340. 

242.  Land  was  not  appropriated  under 
the  act  of  Feb.  15,  1815,  for  the  relief  of 
the  New  Madrid  sufferers  ^rom  earthquakes, 
until  the  plat  and  survey  were  returned  to 
and  filed  and  recorded  in  the  office  of  the 
recorder  of  land  titles.  Bagneli  v.  Brod- 
erick,  13  Pet.  436,  10:  235 

Cited  In  Gaines  v.  Hale,  26  Ark.  188 — Cabunne 

T.  Llndell,  12  Mo.  187 — Block  v.  Morrison, 

112  Mo.  353,  20  8.  W.  340. 

13.  Oregon  Donations. 


Missionary  Grants  in  Oregon,  see  supra, 
68. 

Abandoned  Rights  as  Public  Land,  within 
Railroad   Grant,  see   supra,   190. 

Confirmation  of  Missionary  Lands,  see  in- 
fra, 957. 

Rights  of  Divorced  Wife  in,  see  Diverts 
and  Separation,  20. 

> 

543.  The  act  of  Congress  of  September  27, 
1850,  commonly  called  "the  donation  law 
of  Oregon,"  which  gives  to  "every  white 
settler  or  occupant  of  public  land  above 
the  age  of  eighteen  years  the  quantity  of  one 
half  section,  or  320  acres  of  land,  if  a  single 
man;  and  if  a  married  man,  the  quantity  of 
one  section,  or  640  acres,  one  half  to  him- 
self, and  the  other  half  to  his  wife,  to 
be  held  in  her  own  right," — must  be  taken 
as  intending  to  give  an  unmarried  woman 
above  the  age  of  eighteen  years  the  same 
right  to  land  as  an  unmarried  man.  Silver 
v.  Ladd,  7  Wall.  219,  19:  138 

Distinguished   In    Lewis   v.   Atherton,    6    Okla. 

94,  47  Pac.   1070. 
Cited  in  Ex  parte  Robinson.  10  Wall.  514.  22 
L.  ed.  205 — Eureka  Consol.  Mln.  Co.  v.  Rich- 
mond Mln.  Co.  4  Sawy.  317,  Fed.  Cas.  No. 
4,548 — ^Bear  v.  Luse,  6  Sawy.  151,  Fed.  Cas. ' 


No.  1,179 — Proebstel  v.  Hogue,  8  Sawy.  506, 
15  Fed.  585 — ^Ex  parte  Reaves.  121  Fed.  850 
— Chapman  v.  Qulnn,  56  Cal.  284 — Meade 
Coanty  Bank  v.  Reeves,  13  S.  D.  198,  82  N. 
W.  751 — Easley  v.  Bone,  39  Mo.  App.  302 — 
Ex  parte  Slebenhauer,  14  Nev.  368 — Opin- 
ion of  Justices,  66  N.  H.  656,  33  Atl.  1076 — 
Oregon  R.  &  Nav.  Co.  v.  Hertzberg,  26  Or. 
218,  37  Pac.  1019 — Bobo  v.  Goss,  1  S.  C.  N. 
S.  265— Smith  v.  Prothro,  2  S.  C.  N.  8.  376 
— ^Rose  V.  Wortham,  95  Tenn.  509,  30  L.R.A. 
610.  32  S.  W.  458 — Board  of  Education  ▼. 
Brown,  12  Utah,  271,  42  Pac.  1109. 

Bequtsites  of  right  to  donation. 

544.  Under  the  Oregon  donation  act,  a 
settler  must  notify  the  surveyor  general 
of  the  precise  extent  of  the  land  claimed,  as 
well  as  reside  upon  and  cultivate  the  same 
for  four  years.  Brazee  v.  Schofield,  124  U. 
S.  495,  8  Sup.  Ct.  Rep.  604,  31 :  484 
Cited  in  Hershberger  v.  Blewett,  56  Fed.  179. 

545.  An  unmarried  female  incapable  of 
labor  may  take  lands  under  the  donation 
act  Silver  v.  Ladd,  7  WaU.  219,  19:  138 
Cited  in  Fltspatrlck  r.  Dubois,  2   Sawy.  441, 

Fed.  Cas.  No.  4,842 — Cutting  v.  CutUng,  6 
Sawy.  403,  6  Fed.  266 — Bogan  v.  Edinburgh 
American  Land  Mortg.  Co.  11  C.  C.  A.  131, 
27  U.  S.  App.  346,  63  Fed.  195 — Hartman  v. 
Warren,  22  C.  C.  A.  37,  40  U.  S.  App.  246, 
76  Fed.  163. 

546.  Under  the  Oregon  donation  act,  S  4, 
there  was  no  grant  of  the  land  to  a  settler 
until  he  had  qualified  himself  to  take  as 
grantee  by  completing  his  four  years  of  resi- 
dence and  cultivation,  and  performing  such 
other  acts  in  the  mean  time  as  the  statute 
required  in  order  to  protect  his  claim  and 
keep  it  alive.  Hall  v.  Russell,  101  U.  S. 
503,  25: 829 
Cited  in  Vance  v.  Borbank,  101  U.  S.  520,  25 

L.  ed.  931— Maynard  v.  Hill,  126  U.  S.  216, 
31  L.  ed.  660,  8  Sup.  Ct.  Rep.  723— Shlvely 
V.  Bowlby,  152  U.  S.  51,  38  L.  ed.  350,  14 
Sup.  Ct.  Rep.  548 — Oregon  &  C.  B.  Co.  v. 
United  States,  190  U.  S.  195,  47  L.  ed. 
1016,  23  Sup.  Ct.  Rep.  673— Cutting  v.  Cut- 
ting, 6  Sawy.  399,  6  Fed.  262— United  States 
V.  Tichenor.  8  Sawy.  149,  12  Fed.  421— 
Traver  v.  Tribou,  8  Sawy.  618,  16  Fed. 
SO — Wineman  v.  Gastrell,  8  C.  C.  A.  620,  2 
U.  S.  App.  449,  53  Fed.  705 — Robinson  v. 
Caldwell,  14  C.  C.  A.  455,  29  U.  S.  App. 
468,  67  Fed.  399 — ^Henry  v.  Lilliwaup  Falls 
Land  Co.  .83  Fed.  760 — McCune  v.  Esslg,  118 
Fed.  281 — McCune  v.  Esslg,  122  Fed.  591— 
Maynard  v.  Hill,  2  Wash.  Terr.  327,  5  Pac. 
717. 

547.  Under  the  Oregon  donation  act  the 
wife,  or  her  heirs,  get  nothing  until  the 
husband,  or  someone  for  him,  proves  up 
the  claim  under  the  act.  The  wife  could 
not  be  a  settler  or  get  anything,  except 
through  her  husband.  If  he  abandoned  pos- 
session before  becoming  entitled  to  the  grant, 
her  estate  was  gone  as  well  as  his.  What- 
ever would  bar  her  will  necessarily  bar  her 
heirs.     Vance  v.  Burbank,  101  U.  S.  514, 

25:  929 
Cited  in  Maynard  v.  Hill,  125  U.  S.  216,  31  L. 
ed.  661,  8  Sup.  Ct.  Rep.  723 — Manning  v. 
San  Jacinto  Tin  Co.  7  Sawy.  433,  9  Fed. 
738 — United  States  v.  Tichenor,  8  Sawy.  140. 
12  Fed.  421— Norrls  v.  Haggin,  28  Fed.  285 
— Qulnn  V.  Ladd,  37  Or.  269,  59  Pac.  457. 
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548.  Ko  right  to  perfect  claims,  under  the 
Oregon  donation  act  of  September  27,  1850 
(9  Stat,  at  L.  496,  chap.  76),  to  lands  which 
have  been  abandoned  before  completing  the 
requisite  residence  thereon,  was  given  by 
the  provisions  of  the  act  of  July  26,  1894, 
according  the  donees  the  right  ''to  make  and 
file  final  proofs  and  fully  establish  their 
rights  to  donations," — especially  in  vipw  of 
the  2d  section,  which  authorizes  the  Com- 
missioner of  the  Land  Office  to  cancel  a 
claim  proved  to  be  invalid  or  abandoned, 
and  the  3d  section,  which  expressly  saves 
adverse  claims  arising  under  any  law  other 
than  the  donation  act.  Oregon  &  C.  R. 
Co.  V.  United  States,  190  U.  S.  186,  23  Sup. 
Ct.  Rep.  673,  47:  1012 

Sale  of  possessory  interest. 

Contracts  Binding  on  Settlers'  Children, 

see  infra,  559. 
Inurement  of  Patent,  see  infra,  919. 

549.  Contracts  in  regard  to  possessory  in- 
terests in  public  lands  in  Oregon,  made  by 
occupants  before  the  donation  act  of  1850, 
were  not  invalidated  by  that  act,  which 
prohibited  sales  of  such  interests  in  the  fu- 
ture.    Lamb   v.   Davenport,   18   Wall.   307, 

21 :  759 
Stark  V.  Starr,  94  U.  S.  477,  24:  276 

550.  The  purchaser  by  such  a  contract 
acquired  an  equitable  right  to  the  land, 
which  would  be  enforced  when  legal  title 
was  obtained.    Stark  v.  Starr,  94  U.  S.  477, 

24:276 

551.  After  a  husband  and  wife  had  per- 
fected their  right  to  a  patent  for  lands  in 
Oregon,  under  the  donation  act  of  Septem- 
ber 27,  1850  (9  SUt.  at  L.  496,  chap.  76), 
and  after  the  amendment  of  July  17,  1854 
(10  Stat,  at  L.  206,  chap.  84),  tiiey  could, 

before  receiving  the  patent,  sell  and  convey 
the  land  so  as  to  cut  off  the  rights  of  the 
children  or  heirs  of  the  husband  or  wife,  in 
case  of  his  or  her  death  before  the  patent 
was  actually  issued.  Barney  v.  Dolph,  97 
U.  S.  652,  24:  1063 

DUUnoui8hed  in  McSorley  v.  Hill,  2  Wash.  643, 
27  Pac.  552. 

Cited  In  Simmons  v.  Wagner,  101  XT.  S.  261, 
25  L.  ed.  911— Hall  v.  Russell.  101  U.  S.  507, 
25  U  ed.  831— ShWely  v.  Bowlby.  152  U. 
S.  51,  38  L.  ed.  360,  14  Sup.  Ct.  Rep.  548— 
Dibble  V.  Belllngham  Bay  Land  Co.  163  U. 
S.  74,  41  L.  ed.  75,  16  Sup.  Ct.  Rep.  939 — 
Cutting  V.  Cutting,  6  Sawy.  398,  6  Fed.  262 
— Traver  v.  Tribou,  8  Sawy.  521,  15  Fed. 
33 — Proebstel  v.  Hogue,  8  Sawy.  598,  15 
Fed.  586 — Cawley  v.  Johnson,  21  Fed.  495 — 
Aurora  Hill  Consol.  Mln.  Co.  v.  85  Mln.  Co. 
12  Sawy.  360,  34  Fed.  518 — Smytbe  v.  Hen- 
ry, 41  Fed.  706 — Hershberger  v.  Blewett,  55 
Fed.  178 — Caldwell  v.  Robinson,  59  Fed.  657 
— Barnard  v.  Boiler,  105  Cal.  217,  38  Pac. 
728 — Risdon  v.  Davenport,  4  S.  D.  564,  57 
N.  W.  482— Goldberg  v.  Kidd.  5  S.  D.  178, 
58  N.  W.  574 — Jopling  v.  Chachere,  107  La. 
529,  82  So.  243 — ^Flanagan  v.  Forsythe,  6 
Okla.  236,  50  Pac.  152 — Love  v.  Love,  8  Or. 
27— Rader  v.  Allen,  27  Or.  348,  41  Pac.  154 
— Steele  v.  Boley,  6  Utah,  312,  22  Pac.  311 
^Bolton  T.  La  Camas  Water  Power  Co.  10 
Wash.  252,  38  Pac.  1043— State  ez  rel.  Bill- 
ings V.  Bridges,    22   Wash.  65,   70  Am.   St 


Rep  914,  60  Pac.  60 — Weeks  v.  Milwaukee, 
L.  S.  &  W.  R.  Co.  78  Wis.  524,  47  N.  W- 
737. 

552.  The  purchaser  of  a  possessory  in- 
terest in  public  lands  in  Oregon  from  an 
occupant  before  the  donation  act  was  passed, 
acquired  an  equitable  right  to  th^  land, 
enforceable  when  the  legal  title  is  ob- 
tained.    Lamb  v.  Davenport,  18  Wall.  307, 

21 :  759 
Cited  In  Stark  v.  Starr,  94  U.  S.  488,  24  L. 
ed.  279— Rector  v.  Gibbon,  111  U.  S.  285. 
28  L.  ed.  4.30,  4  Sup.  Ct.  Rep.  605 — Catholic 
Bishop  V.  Gibbon,  158  TJ.  S.  160,  39  L.  ed. 
937,  15  Sup.  Ct.  Rep.  779 — Maish  v.  Arizona, 
164  U.  S.  609,  41  L.  ed.  571.  17  Sup.  C!t. 
Rep.  193— Tarpey  v.  Madsen,  178  U.  S.  221, 
44  L.  ed.  1045,  20  Sup.  Ct.  Rep.  849— 
Clark  V.  Herington,  186  U.  S.  211.  46  L. 
ed.  1131,  22  Sup.  Ct.  Rep.  872— Starr  v. 
Stark,  Fed.  Caa.  No.  13,317— Gaines  v.  Mo- 
len,  30  Fed.  29— Cosmos  Exploration  Co.  v. 
Gray  Eagle  Oil  Co.  61  L.R.A.  241,  50  C.  C. 
A.  91.  112  Fed.  16 — Mantooth  v.  Burke,  35 
Ark.  545 — Southland  v.  Whittington,  46  Ark. 
289— Hardesty  v.  Service,  45  Kan.  617,  26 
Pac.  29 — McCabe  v.  Caner,  68  Mich.  184, 
35  N.  W.  901— Ziegele  v.  Richelieu  &  O. 
Nav.  Co.  3  App.  Div.  85,  38  N.  Y.  Supp.  1022 
— McKennon  v.  Winn,  1  Okla.  335,  22  L.R.A. 
511,  33  Pac.  582 — Guthrie  v.  Beamer,  3 
Okla.  662,  41  Pac.  647— Tecumseh  State 
Bank  v.  Maddoz,  4  Okla.  594,  46  Pac.  563— 
Coleman  v.  Territory,  5  Okla.  204,  47  Pac. 
1079— United  States  v.  Tithing  Yard,  9  Utah, 
281,  34  Pac.  55 — Waring  v.  Loomis,  35  Wash. 
90,  76  Pac.  510— Spiess  v.  Neuberg,  71  Wis. 
286.  5  Am.  St.  Rep.  211,  37  N.  W.  417— 
Meinhold  v.  Walters,  102  Wis.  393,  72  Am. 
St.   Rep.  888,   78  N.   W.   574. 

Inheritance  and  succession  on  death  of 
settler. 

553.  Under  the  donation  act  of  Oregon, 
notice  to  the  surveyor  general  of  the  claim 
of  the  settler  may  be  given  after  his  death 
by  his  widow,  where  public  survey  was  not 
made  during  his  life.  Brazee  v.  Schofield, 
124   U.  S.   495,   8   Sup.   Ct.  Rep.   604, 

31:484 

554.  Where  a  settlement  has  been  joint 
by  husband  and  wife,  the  benefit  of  the 
donation  should  be  secured,  in  case  of  the 
death  of  either,  to  his  or  her  heirs.  Brazee 
V.  Schofield,  124  U.  S.  495,  8  Sup.  Ct.  Rep. 
604,  31 :  484 

555.  Under  the  donation  act  of  Oregon,  in 
case  husband  or  wife  dies  before  the  patent 
issues,  each  of  the  children  and  the  surviv- 
ing husband  or  wife  take  equal  shares. 
Davenport  ▼.  Lamb,  13  Wall.  418,  20:  655 
Cited  in  Shively  v.  Bowlby,   152  U.  S.  51,  38 

li.  ed.  350,  14  Sap.  Ct.  Rep.  548 — Hutchinson 
Invest.  Co.  v.  Caldwell,  152  U.  S.  70,  38 
L.  ed.  358,  14  Sup.  Ct.  Rep.  504 — St.  Louis 
Mln.  &  Mill.  Co.  V.  Montana  Min.  Co.  171 
U.  S.  657,  43  L.  ed.  322,  19  Sup.  Ct,  Rep. 
61— Malony  v.  Adsit,  175  U.  S.  289,  44  L 
ed.  167,  20  Sup.  Ct.  Rep.  115 — Scrapie  v. 
Bank  of  British  Columbia,  5  Sawy.  308, 
Fed.  Cas.  No.  12.660 — Cutting  v.  Cutting,  0 
Sawy.  404,  6  Fed.  267 — Traver  v.  Tribou,  8 
Sawy.  516,  15  Fed.  29— Traver  v.  Baker.  8 
Sawy.  539,  15  Fed.  190— Proebstel  v.  Iloguo, 
8  Sawy.  596,  15  Fed.  586 — De  La  Vergne  Re- 
frigerating Mach.  Co.  V.  Featherstone,  49  Fed. 
917 — Hershberger  v.  Blewett,  55  Fed.  176— 
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Beley  r.  Naphtaly,  19  C.  C.  A.  899.  44  U.  S. 
App.  232,  73  Fed.  127 — Price  v.  Brockway, 

I  Alaska,  236— Qulnn  ▼.  Ladd,  37  Or.  272. 
59  Pac.  457 — Balch  v.  Arnold,  9  Wyo.  33, 
59  Pac.  434. 

556.  One  deriving  title  through  convey- 
ances of  a  deceased  settler,  under  a  patent 
under  the  donation  act  is  estopped  from 
setting  up  that  the  requirements  of  the  do- 
nation act  were  not  complied  with,  or  that 
the  widow  and  children  were  not  entitled 
to  the  land  under  the  act.  Brazee  v.  Scho- 
field,  124  U.  S.  495,  8  Sup.  Ct.  Rep.  604, 

31:484 
Cited   in    Babcock   y.   Clarkson,    11    C.   C.    A. 
352,   21   U.   S.   App.   443,  03  Fed.   608. 

557.  Third  parties  cannot  complain  that 
the  surveyor  general  has  carried  out  a 
division  agreed  upon  by  the  widow  and  heirs 
themselves.  Brazee  v.  Schofield,  124  U.  S. 
495,  8  Sup.  Ct.  Rep.  604,  31 :  884 

558.  Under  the  Oregon  donation  act  a 
settler  cannot  devise  his  interest  in  the  land 
unless  the  fee  passed  to  him  before  his 
death.     Hall  v.  Russell,   101  U.   S.  503, 

25:829 
Cited  in   Stubbledeld   v,  Mensies,  8   Sawy.   43, 

II  Fed.  270 — O'Connell  v.  Pinnacle  Gold 
Mines  Co.   131  Fed.   108 — Cooper  v.  Wilder, 

III  Cal.  195,  62  Am.  St.  Rep.  163,  43  Pac 
591— Aspey  v.  Barry,  13  S.  D.  223,  88  N.  W 
91. 

559.  Whether  the  husband  or  wife  who 
takes  as  survivor  the  share  of  the  deceased, 
under  the  donation  act,  takes  as  purchaser 
or  by  inheritance,  contracts  of  the  husband 
concerning  the  equitable  interest  of  the  part 
allotted  U>  him,  made  before  the  donation 
act  was  passed,  are  binding  on   the   title 
which  comes  to  his  children  by  reason  of  a 
patent  issued  after  the  death  of  both  hus- 
band   and   wife.      Lamb   v.   Davenport,    18 
Wall.  307,  21 :  759 
Cited   in   St.   Louis  Min.   ft  Mill.   Co.  v.  Mon- 
tana Mln.  Co.  171  U.  S.  657,  43  L.  ed.  322, 
19  Sap.  Ct.  Rep.  61 — Beley  v.  Naphtaly,  19 
CCA.  390,  44  U.  S.  App,  232,  73  Fed.  127 
— ^JohDson  y.  Fleutsch,   170  Mo.   460,   75   S. 
W.   1005— Dolph  V.  Barney,  5  Or.  204. 

14.  Peoria  Donations, 

560.  Grants  made  by  Congress  for  the 
purpose  of  executing  the  provisions  of  Jay's 
treaty  are  not  donations  within  the  mean- 
ing of  the  acts  of  1820  and  1823  granting 
lots  to  settlers  in  Peoria.  Forsyth  v.  Rey- 
nolds, 15  How.  358,  14:  729 
Cited  in  People  v.  Jones,  6  Mich.  188 — San- 
born v.  Vance,  69  Mich.  226,  37  N.  W.  273 

561.  A  donation  is  a  gift  and  gratuity, 
distinguishable  from  a  grant  of  land  founded 
on  a  consideration, — as  where  the  govern- 
ment is  bound  to  make  it  by  treaty  stipula- 
tion conferring  nvntual  benefits.  Forsyth 
V.  Reynolds,  15  fiow.  358,  14:  729 

562.  The  act  of  March  3,  1823,  in  regard 
to  the  village  of  Peoria,  can  embrace  only 
lots  in  the  new  village  or  others  appertain- 
ing to   it.     Hall  V.  Papin,   24  How.   132, 

16:641 


563.  The  act  of  March  3,  1823,  ooneern- 
ing  claims  to  village  lots  in  Peoria,  Illi- 
nois, was  intended  to  grant  the  lot  settled 
upon  and  improved,  and  no  other  land  de- 
scribed  as  an  equivalent.  Hall  v.  Papin, 
24  How.  132,  16:  641 

564.  Under  th<»  act  of  March.  3,  1823, 
confirming  claims  to  lots  in  the  village  of 
Peoria,  Illinois,  a  claimant  may  have  one 
confirmation  of  ''a  lot  so  settled  and  im- 
proved," which  has  been  claimed  and  en- 
tered in  the  report  of  the  register.  Hall 
V.  Papin,  24  How.  132,  16:  641 

565.  No  one  could  be  confirmed  in  more 
than  10  acres,  under  the  act  of  March  3, 
1823,  confirming  claims  to  lots  in  the  vil- 
lage of  Peoria,  Illinois.  Hall  v.  Papin,  24 
How.  132,  16:  641 

566.  The  Ist  section  of  the  act  of  March 
3,  1823,  recording  claims  to  lots  in  Peoria, 
Illinois,  gave  to  the  claimant  an  inchoate 
right  to  the  lot,  when,  in  conformity  with 
the  2d  section  of  the  act,  a  survey  had 
been  made  of  the  lots  reported  by  the  reg- 
ister, with  a  plat  of  the  lot  confirmed  and 
set  apart  to  each  claimant.  When  that 
had  been  done,  the  claimant  became  a  con- 
firmee under  the  act,  and  his  right  to  the 
lot,  as  between  himself  and  the  United 
States,  was  complete.  Hall  v.  Papin,  24 
How.  132,  16:  641 

567.  The  inchoate  right  of  the  complain- 
ant under  the  act  of  March  3,  1823,  grant- 
ing to  settlers  a  single  lot  in  the  village 
of  Peoria,  Illinois,  was  subject  to  a  survey 
and  designation  before  it  could  be  matured 
into  a  title.     Hall  v.  Papin,  24  How.  132, 

16:  641 

568.  The  act  of  March  3,  1823,  to  confirm 
certain  claims  to  lots  in  Peoria,  Illinois, 
required  a  survey  to  be  made  of  each  lot 
confirmed,  and  a  plat  thereof  forwarded  to 
the  Secretary.  Ballance  ▼.  Papin,  19  How. 
342,  .15:678 

569.  No  location  of  the  lots  in  the  vil- 
lage of  Peoria,  Illinois,  could  be  made  under 
the  confirmation  act  of  March  3,  1823,  after 
a  patent  for  them  had  been  issued  by  the 
United  States  to  a  purchaser.  Hall  v. 
Papin,   24   How.   132,  16:641 

570.  No  claimant  under  the  act  of  March 
3,  1823,  confirming  land  to  settlers  in  the 
village  of  Peoria,  Illinois,  though  he  made 
several  claims,  could,  after  having  had  one 
of  them  confirmed,  transfer  any  right  of 
property  in  the  others  to  any  person  what- 
ever.   Hall  V.  Papin,  24  How.  132,      16:  641 

571.  Claimants  under  the  acts  of  1820 
and  1823  for  the  benefit  of  certain  inhabit- 
ants of  the  village  of  Peoria  can  maintain 
ejectment  against  a  person  who,  in  1837, 
purchased  at  the  land  office,  and  received 
a  patent  for,  a  tract  including  some  of  the 
plats  of  the  above  claimants,  notwithstand- 
ing patents  did  not  issue  to  such  claimants 
until  1845  and  1847,  their  rights  being  re- 
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in  tlie  patent  to  defendant.  Bal- 
lance  v.  Forsyth,  13  How.  18,  14:  32 

DUtiHQuished  In  Johnson  ▼.  St.  Louis,  I.  M.  * 

S.  R.  Co.  141  U.  8.  610,  85  L.  ed.  877,  12 

Sup.  Ct.  Rep.  124. 

Cited  In  Bryan  v.  Forsyth,  19  How.  341,  15 
L.  ed.  677 — Larriylere  v.  Madegan,  1  Dill. 
458,  Fed.  Cas.  No.  8,096. 

liocation  and  survey. 

As  Necessary  to  Title,  see  supra,  566- 
568. 

Exclusion  from  Pre-emption  and  Set- 
tlement Generally,  see  supra,  665. 

672.  In  the  location  and  survey  of  claims 
arising  under  acts  of  Congress,  like  those 
of  May  15,  1820,  and  March  3,  1823,  pro- 
viding for  the  confirmation  of  claims  to 
land  in  the  village  of  Peoria,  the  executive 
department  of  the  government  has,  in  gen- 
eral, exclusive  jurisdiction;  and  all  ques- 
tions arising  upon  their  location  and  sur- 
vey are  administrative  in  their  nature, 
and  must  be  disposed  of  in  the  Land  Office, 
the  decision  in  which  is  binding  on  the 
parties.    Ballanoe  v.  Forsyth,  24  How.  183, 

16:  733 

573.  When  the  surveys  of  Peoria  claims 
were  made  and  approved  and  recorded,  it 
bound  the  parties  to  it,  to  wit,  the  confirmee 
and  the  United  States.  Bryan  v.  Forsyth, 
19  How.  334,  15:  674 
Cited  in   Hall  v.   Papln,   24   How.   148,   16  J* 

ed.  643. 

574.  The  evidence  of  a  United  States  sur- 
vey is  not  a  mere  plat,  without  any  written 
description  by  metes  and  bounds.  Neither 
the  plat,  nor  less  proof  than  a  written 
description,  will  make  a  record  on  which  a 
patent  can  issue.  Ballance  v.  Papin,  19 
How.  342,  15:  678 
Cited  In  Waterman  v.  Smith,  13  Cal.  413. 

16.  Grants  for  Paries, 

575.  California  act  of  April  15,  1880, 
limiting  the  term  of  office  of  a  commissioner 
under  one  appointment  to  four  years,  is 
not  repugnant  to  the  act  of  Congress  of 
June  30,  1864,  chap.  184,  granting  to  the 
Mat'^  of  California  tbe  Yosemite  valley  and 
the  Mariposa  big  tree  grove,  to  be  managed 
by  the  governor  of  the  state  and  eight 
other  commissioners,  to  be  appointed  by  the 
expcutive  of  California,  and  the  latter  may 
follow  the  provisions  of  the  state  statute 
in  making  his  appointments.  Ashbumcr  v. 
California,  103  U.  S.  575,  26:  415 
Citrd  in  Yosemite  Stage  &  Tump.  Co.  v.  Dunn, 

S3  Cal.  269,  23  Pac.  369. 

1€.  Hot  Springs  Reservation, 

57f .  By  the  act  of  April  20, 1832,  the  Hot 
Springs,  in  Arkansas  territory,  together 
with  four  sections  of  land  including  said 
Springs,  were  reserved  for  the  future  dis- 
posal of  the  United  States.  This  was  a 
reservation  to  the  United  States.  Hot 
Springs  Cases,  92  U.  S.  698,  23:  690 

DitlhtSitithed   in   Hall   &   P.   Farnitnre  Co.   v. 

Wlltmr,  4  Wash.  648,  30  Pac.  665. 
Cited  in  Gaines  v.  Hale,  93  U.  S.  4,  28  L.  ed. 


782— Rector  v.  Gibbon,  111  IT.  S.  279.  28  L. 
ed.  428,  4  Sap.  Ct.  Rep.  605 — Goode  v. 
Gaines,  145  U.  S.  152,  36  L.  ed.  656.  12  Sup. 
Ct.  Rep.  839 — Gaines  v.  Ruffg  (Gaines  v. 
Caldwell)  148  U.  S.  229,  37  L.  ed.  432,  13 
Sup.  Ct.  Rep.  611 — Catholic  Bishop  v.  Gib- 
bon, 158  U.  S.  170,  39  L.  ed.  937,  15  Sup. 
Ct.  Rep.  779 — Latta  v.  Granger,  167  U.  S. 
82,  42  L.  ed.  85,  17  Sup.  Ct.  Rep.  746— 
Filhlol  V.  United  States,  28  Ct.  CI.  123 — 
Tan   Lear  t.    Elsele,   126   Fed.   825. 

577.  The  provision  of  the  act  of  March  3^ 
1877,  in  relation  to  the  Hot  Springs,— that 
the  commissioners  "shall  finally  determine 
the  right  of  each  claimant  or  occupant'*  to 
purchase  the  land  or  a  portion  of  it, — does 
not  necessarily  withdraw  that  determination 
from  the  consideration  of  the  court.  It  is 
final  so  far  as  the  Land  Deparlment  is  con- 
cerned. Rector  v.  Gibbon,  111  U.  S.  276, 
4  Sup.  Ct.  Rep.  605,  28:  427 
Cited  in  Wormouth  v.  Gardner,  112  Cal.  510, 

44  Pac.  806 — State  ex  rel.  Blount  v.  Spen- 
cer, 114  N.  C.  778,  19  S.  E.  93— Twine  v, 
Carey,  2  Okla.  264,  37  Pac.  1096. 

578.  The  action  of  the  commissioners  ap- 
pointed to  determine  the  rights  of  claimants 
or  occupants  of  land  within  the  Hot  Springs 
reservation,  if  erroneous,  is  subject  to  be 
reviewed  and  corrected  by  the  judicial  tri- 
bunals; at  least,  the  equities  of  third  parties 
arising  from  contracts  or  fiduciary  relations 
between  them  and  the  persons  to  whom  the 
commissioners  may  adjudge  the  right  to 
purchase,  are  not  concluded  by  their  action. 
Rector  v.  Gibbon,  111  U.  S.  276,  4  Sup.  Ct. 
Rep.  605,  28:  427 

579.  The  act  of  Congress  of  March  3^ 
1877,  in  relation  to  the  Hot  Springs  Reser- 
vation, and  creating  a  commission,  which 
provided  that  no  claim  should  be  consid- 
ered which  had  accrued  since  April  24,  1876^ 
referred  to  claims  to  the  land  then  exist- 
ing, and  not  to  independent  claims  ac- 
quired thereafter,  and  did  not  prevent  one 
from  assigning  his  interest  in  a  claim  to 
tlie  land  after  that  date.  Goode  v.  Gaines, 
145   U.   S.   141,   12   Sup.   Ct.  Rep.   839, 

36:  654 

17.  Half  Breed  Scrip. 

Sufl5ciency  of  Certificate  of  Location  to  Sus- 
tain Ejectment,  see  Ejectment,  46. 

Exclusion  of  Mineral  Lands  from  Patent, 
see  supra,  21. 

580.  No  direct  connection  with  the  land 
or  claim  for  personal  use  by  one  to  whom 
Sioux  half-breed  scrip  has  been  issued  un-" 
der  the  act  of  Julv  17,  1854,  is  essential  to 
the  validity  of  a  location  of  such  scrip  un- 
der the  provisions  of  the  act  authorizing 
such   location  upon   "any  unsurveyed   land 

.  .  .  upon  which  they  (the  half-breeds) 
have  respectively  made  improvements." 
Midway  Co.  v.  Eaton,  183  U.  S.  602,  22 
Sup.  Ct.  Rep.  261,  46:  347 

Midwav  Co.  v.  Eaton,  183  U.  S.  619,  22  Sup. 
Ct.  Rep.  268,  46:  357 

581.  The  location  of  Chippewa  half-breed 
scrip  under  the  treaty  with  the  Chippewa 
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Indians  made  September  30,  1854,  construed 
with  the  act  of  Congress  of  December  19, 
1854,  must  be  in  the  territory  ceded  by  that 
treaty.  Fee  v.  Brown,  162  U.  S.  602,  16 
Sup.  Ct.  Rep.  875,  40:  1086 

582.  Improvements  caused  to  be  erected 
upon  unsurveyed  land  by  an  attorney  in 
fact  of  a  Sioux  half-breed  to  locate  scrip 
issued  under  act  of  July  17,  1854,  are  made 
by  the  half-breed,  within  th^  meaning  of  the 
provision  of  that  act  that  such  scrip  may  be 
located  upon  any  "unsurveyed  lands  .  .  . 
upon  which  they  (the  half-breeds)  have 
respectively  made  improvements."  Midway 
Co.  v.  Eaton,  183  U.  S.  602,  22  Sup.  Ct.  Rep. 
261,  46: 347 
Midway  Co.  v.  Eaton,  183  U.  S.  619,  22  Sup. 

Ct.  Rep.  268,  46:  357 

583.  The  erection  of  a  house  14  by  16  feet 
in  size,  upon  unsurveyed  lands,  is  a  suffi- 
cient improvement  to  satisfy  the  provision 
of  act  of  July  17,  1854,  for  the  location  of 
Sioux  half-breed  scrip  issued  under  that 
act,  upon  any  "unsurveyed  lands  .  . 
upon  which  they  (the  half-breeds)  have  re- 
spectively made  improvements."  Midway 
Co.  V.  Eaton,  183  U.  S.  602,  22  Sup.  Ct.  Rep. 
261,  46:  347 
Midwpv  Co.  V.  Eaton,  183  U.  S.  619,  22  Sup. 

Ct.  Rep.  268,  46:  357 

584.  Powers  of  attorney  to  locate  Sioux 
half- breed  scrip,  and  to  sell  the  lands  lo- 
cated therewith,  do  not  amount  to  an  as- 
signment of  such  scrip,  in  violation  of  the 
provisions  of  act  of  Juljr  17,  1854,  in  pur- 
suance of  which  such  scrip  was  issued,  that 
*'no  transfer  or  conveyance  of  any  of  said 
certificates  or  scrip  issued  shall  be  valid." 
Midway  Co.  v.  Eaton,  183  U.  S.  602,  22  Sup. 
Ct.  Rep.  261,  46:  347 
Midway  Co.  v.  Eaton,  183  U.  S.  619,  22  Sup. 

Ct.  Rep.  268,  46:  357 

Cited  In  Midway  Co.  v.  Eaton,  183  U.  S.  620, 
46  L.  ed.  358,  22  Sup.  Ct.  Rep.  261 — Strong 
▼.  Buffalo  Land  &  Rzploratlon  Co.  203  U.  S. 
582,  51  L.  ed.  327,  27  Sup.  Ct.  Rep.  780— 
Midway  Co.  v.  Epton,  61  C.  C.  A.  680,  127 
Fed.  1021 — Buffalo  Land  ft  Exploration  Co. 
V.   Strong,   01   Minn.   86,   97  N.   W.   575. 

585.  An  agreement  made  by  a  holder  of 
scrip  for  land  in  Minnesota  territory,  set 
apart  for  the  Sioux  half-breeds,  that  he 
would  secure  the  title  to  the  land  located 
under  such  scrip  to  be  vested  in  another,  is 
not  void  under  the  treaty  of  July  15,  1830, 
made  at  Prairie  du  Chien,  or  the  act  of 
Connrress  approved  Julv  17,  1854.  Myrick 
V.  Thompson,  99  U.  S.  291,  25:  324 
CUed  In  Midway  Co.  v.  Eaton,  183  U.  8.  612, 

40  L.  ed.  354,  22  Sup.  Ct.  Rep.  261. 

586.  An  occupant  might  waive  the  condi- 
tion that  the  scrip  should  not  be  located  on 
premises  occupied  by  him.  Myrick  v. 
Thompson,  99  U.  S.  291,  25:  324 

Pre-emptive    rights    under    bona    fide 
void  location. 

587.  Innocent  holders  of  Chippewa  half- 
breed  scrip,  who  have  made  locations  there- 
on  outside   of   the   territory   ceded   by   the 


Chippewas,  are,  by  the  act  of  Conpfress  of 
June  8,  1872  (U.  S.  Rev.  SUt.  |  2368,  U. 
S.  Comp.  Stat.  1901,  p.  1449),  given  a  prim- 
ary right  of  purchase  of  such  lands  at  a  price 
not  less  than  the  minimum  price  of  publie 
lands,  viz,,  $1.25  per  acre.  Fee  v.  Brown, 
162  U.  S.  602,  16  Sup.  Ct.  Rep.  875, 

40:  1086 

d.  To%vn  Sites. 

Effect  of  Discovery  of  Minerals  Subsequent 
to  Conveyance  of  Lots,  see  infra,  1109. 

Right  to  Make  Mineral  Locations  within 
Town  Sites,  see  Mines,  13,  14,  17. 

Notice  to  Purchaser  of  Land  Within  Incor- 
porated Town  at  Date  of  Receiver's 
Receipt,  see  Vendor  and  Purchaser,  174. 

Entry  and  selection. 

Presumption   as   to   Validity,  see   Evi- 
dence, 496. 
See  also  supra,  394. 

588.  It  would  seem  that  there  may  be 
an  entry  of  a  town  site,  even  though  within 
its  limits  mineral  lands  are  found,  the 
entry  and  the  patent  being  inoperative  as 
to  all  lands  known  at  the  time  to  be  valu- 
able for  their  minerals,  or  discovered  to  be 
such  before  their  occupation  and  improve- 
ment for  residences  or  business  under  the 
town-site  title.  Deffeback  ▼.  Hawke,  115 
U.  S.  392,  6  Sup.  Ct.  Rep.  95,  29:  423 
Cited  In   Sparks  v.  Pierce,   115  U.  S.  411,  29 

L.  ed.  429,  6  Sup.  Ct.  Rep.  102 — Barden 
V.  Northern  P.  R.  Co.  154  U.  S.  321,  38  L. 
ed.  1000,  14  Sap.  Ct.  Rep.  1030 — Moran  v. 
Horaky,  178  V.  S.  208,  44  L.  ed.  1039,  20 
Sup.  Ct.  Rep.  856 — Northern  P.  R.  Co.  ▼. 
Barden,  46  Fed.  603 — Butte  City  Smoke- 
House  Lode  Cases,  6  Mont.  405,  12  Pac.  858 
— King  V.  Thomas,  6  Mont.  411,  12  Pac.  865. 

589.  A  person,  by  omitting  to  sign  and  de- 
liver the  statement  required  by  §  4  of  the 
Colorado  territorial  statute  of  March  11, 
1864,  containing  an  actual  description  of 
the  land  claimed,  became  barred  of  the  right 
to  such  land,  both  in  law  and  in  equity. 
Cofield  V.  McClelland,  16  Wall.  331, 

21 :  339 
Cited  in  Tucker  v.  McCoy,  3  Colo.  286 — ^Terri- 
tory V.  Deegan,  3  Mont.  89 — Rogers  y. 
Thompson,  9  Utah,  40,  33  Pac.  234 — Drake  ▼. 
Reggel,  10  Utah,  384,  37  Pac.  583 — Amy  y. 
Young,  12  Utah.  332,  42  Pac.  1121. 

590.  Whatever  power  the  legislature  of  a 
territory  has  over  the  streets,  alleys,  and 
blocks  of  a  town  entered  as  a  town  site  un- 
der the  act  of  March  2,  1867,  does  not  come 
from  that  act,  but,  if  it  exist  at  all,  from 
the  general  grant  of  legislative  power  under 
the  organic  act  of  the  territory.  Ashby  y. 
Hall,  119  U.  S.  526,  7  Sup.  Ct.  Rep.  308, 

30:  469 

Title  of  trnstees. 

591.  The  act  of  March  2,  1867,  which  pro- 
vides that  the  land  settled  and  occupied  for 
a  town  site  may  be  entered  at  the  land  of- 
fice "in  trust  for  the  occupants  thereof  ac- 
cording to  their  respective  interests,"  creat- 
ed  a   trust   in   favor   of   the  occupants   or 


PUBLIC  LANDS,  I.  d. 


4849 


thoM  entitled  to  the  occupaiii^.  String- 
fellow  V.  Cain,  99  U.  S.  610,  25:  421 
Cited  \m.  Cannon  v.  Pratt,  99  U.  S.  622,  25 
I*  ed.  448 — Folsom  v.  Dewey,  103  U.  S.  738, 
26  L.  ed.  470 — Missionary  Soc.  of  M.  B. 
Chnrch  ▼.  Dalles,  107  U.  8.  346,  27  L.  ed. 
548.  2  Sup.  Ct.  Rep.  672 — Jones  v.  Eureka 
Improv.  Co.  53  Ark.  194.  13  8.  W.  1094 — 
Pueblo  r.  Budd.  10  Colo.  592,  36  Pac.  599 — 
Goldberg  ▼.  Kidd,  5  8.  D.  180,  58  N.  W.  574 
llasar  v.  Wlkoff,  2  Okla.  587,  39  Pac.  281 
— Guthrie  y.  Beamer,  3  Okla.  662,  41  Pac. 
-647 — Shy  ▼.  Brockbause,  7  Okla.  41,  54  Pac. 
306— We«t  T.  Child,  8  Utah,  229,  80  Pac.  755 
—United  States  v.  Tithing  Yard.  9  Utah. 
281,  34  Pac.  55 — Drake  t.  Reggel,  10  Utah, 
384.  37  Pac.  583 — Lockwlts  v.  Larson,  16 
UUh,  280,  52  Pac.  279 — Clawson  ▼.  Wallace, 
16  Utah,  306,  52  Pac.  9 — ^Twiggs  r.  State 
Bd.  of  Land  Comrs.  27  Utah,  247,  76  Pac. 
729. 

592.  One  claiming  under  the  homestead 
laws  of  the  United  States  cannot  maintain 
a  suit  against  Oklahoma  town-site  trustees 
to  devest  them  of  the  title  held  by  them, 
under  the  act  of  May  14,  1890  (26  Stat,  at 
L.  109,  chap.  207,  U.  S.  Comp.  Stat.  1901,  p. 
1463),  in  trust  for  town-site  occupants, 
since,  until  conveyed  to  an  occupant  as  pro- 
vided in  such  act,  the  title  remains,  in 
every  essential  sense,  in  the  United  States. 
Bockfinger  v.  Foster,  190  U.  8.  116,  23  Sup. 
Gt.  Rep.  836,  47:  975 

Cited  in  Hnmblrd  v.  Avery,  195  U.  S.  505,  49 

L.  ed-  297,  25  Sup.  Ct.  Rep.  123 — Peyton  v. 

Desmond,    68    C.    C.    A.   658,    129    Ped.    8 — 

Wadsworth  v.  Boysen,  78  C.  C.  A.  444,  148 

Fed.  778. 


593.  The  act  of  the  territorial  legislature 
-of  Utah,  providing  for  the  conveyance  to 
oecnpants,  by  the  mayor,  of  lands  included 
in  the  town  site,  did  not  require  witnesses 
to  his  deed.  This  class  of  deeds  is  not  con- 
trolled by  the  law  of  the  territory  requiring 
deeds  generally  to  he  executed  with  two  wit- 
nesses. Townsend  v.  Little,  109  U.  S.  504, 
^  Sup.  Ct.  Rep.  357,  27:  1012 
Cited  in  Magone  v.  King,  2  C.  C.  A.  865,  1  U. 

8.  App.  267,  51  Ped.  526 — D'Esterre  v.  New 
York,  44  C.  C.  A.  80,  104  Fed.  610 — Fouse 
V.  Gllflllan,  45  W.  Va.  281,  32  8.  B.  178. 

lUlthtfl  of  lot  holders  or  claimants. 

594.  The  person  in  possession  of  land  at 
the  time  of  the  passage  of  the  act  of  1864 
for  the  relief  of  the  city  of  Denver,  and 
at  the  time  of  the  entiy  of  the  lands  made 
by  the  probate  judge,  is  the  party  by  law 
entitled  to  the  deed  thereof  from  the  probate 
judge.    Cofield  v.  McClelland,  16  Wall.  331, 

21 :  339 
Cited  In  Strlngfellow  v.  Cain,  99  U.  8.  615, 
25  L.  ed.  423 — Singer  Mfg.  Co.  v.  Tillman,  3 
Ariz.  128.  21  Pac.  818 — Jones  v.  Eureka 
Improv.  Co.  53  Ark.  194,  13  8.  W.  1094— 
Goldberg  v.  Kidd,  5  8.  D.  180.  58  N.  W.  574 
— ^Rogers  v.  Thompson,  9  Utah,  49,  83  Pac. 
234 — ^Lockwltz  v.  Larson,  16  Utah,  281,  52 
Pac.  279. 

595.  The  selection  of  a  lot  in  a  projected 
town  site  in  Oklahoma,  in  accordance  with 

-a  plat  agreed  upon  by  a  portion  of  the  occu- 
pants at  or  near  the  date  of  the  opening 
to  settlement,  did  not  vest  such  an  uncondi- 
U.  S.  Dig.— 304 


tional  title  in  the  selector  as  will  prevail 
against  the  rights  of  Oklahoma  City  to  the 
use  and  occupation  of  the  lot  as  a  public 
street  under  a  subsequent  survey,  made  or 
approved  pursuant  to  the  act  of  Mav  14, 
1890  (26  Stat,  at  L.  109,  chap.  207,  U.  S. 
Comp.  Stat.  1901,  p.  1463),  by  trustees  ap- 
pointed under  that  act  to  make  town-site 
entries  for  the  several  use  and  benefit  of  the 
occupants,  the  selector  not  being  an  occu- 
pant thereof  when  the  trustees  made  entry 
of  the  land,  nor  when  the  conveyance  to 
them  was  made  bv  the  government.  Okla- 
homa City  V.  McMaster,  196  U.  S.  529,  25 
Sup.  Ct.  Rep.  324,  49:  587 

596.  An  occupant  entitled  to  a  town-site 
lot  entered  by  the  mayor  under  the  act  of 
Congress  of  March  2,  1867,  could  mortgage 
the  land;  and  a  foreclosure  and  sale  under 
the  mortgage  carried  his  title  to  the  pur- 
chaser.    Hussey  v.  Smith,  99  U.  S.  20, 

25:  814 
Cannon  v.  Pratt,  99  U.  S.  619,  25:  446 

Cited  in  Strlngfellow  v.  Cain.  99  U.  8.  615,  25 
L.  ed.  423 — Sawyer  v.  Van  Hook,  1  Alaska. 
110 — Aspen  v.  Aspen  Town  &  Land  Co.  10 
Colo.  203,  15  Pac.  794 — McKennon  v.  Winn, 
1  Okla.  335,  22  L.R.A.  512,  33  Pac.  582^ 
Hagar  v.  Wlkoff,  2  Okla.  587,  39  Pac.  281 
— Guthrie  v.  Beamer,  3  Okla.  662,  41  Pac. 
647 — Shy  v.  Brockhaqse,  7  Okla.  41,  54  Pac. 
306— West  V.  Child,  8  Utah,  229,  30  Pac. 
755— United  States  v.  Tithing  Yard,  9  Utah, 
281,  34  Pac.  55 — Clawson  v.  Wallace,  16 
Utah,  306,  52  Pac.  9 — Twiggs  v.  State  Bd. 
of  Land  Comrs.  27  Utah,  247,  75  Pac.  729 
— Eakln  v.  McCralth,  2  Wash.  Terr.  116, 
3  Pac.  888. 

597.  The  legislature  of  a  territory  could 
make  regulations  for  the  disposal  of  the  lots 
and  the  proceeds  of  the  sales,  and  the  regula- 
tions might  extend  to  ascertaining  the  na- 
ture and  extent  of  occupancy  of  different 
claimants,  and  to  some  official  recognition 
of  a  title  in  the  nature  of  a  conveyance  to 
those  found  to  be  occupants  in  good  faith, 
but  could  not  authorize  any  diminution  of 
the  rights  of  occupants,  when  the  extent  of 
their  occupancy  was  established.  Ashby  v. 
Hall,  119  U.  S.  526,  7  Sup.  Ct.  Rep.  308, 

30:469 

Cited   In    Pueblo   v.    Budd,    19   Colo.    588,    30 

Pac.  599— Goldberg  v.  Kidd,  5  8.  D.  179,  58 

N.  W.  574 — Guthrie  v.  Beamer,  8  Okla.  669, 

41  Pac.  647. 

Rights  of  widow  and  children. 

598.  An  inchoate  right  to  the  benefit  of 
the  town-site  law,  act  of  Congress  of  March 
2,  1867,  descended  under  the  laws  of  Utah 
to  the  owner's  widow  and  children,  who 
might  lose  their  rights  by  a  failure  to  keep 
possession,  either  through  abandonment,  vol- 
untary conveyance,  or  judicial  sale  of  the 
property.  Stringfellow  v.  Cain,  99  U.  S. 
610,  25:  421 

Review  of  decisions  of  town-site  trna- 
tees. 

599.  The  Secretary  of  the  Interior  has 
power  to  provide  for  an  appeal  from  the  de- 
cision of  the  town-site  trustees  appointed 
under  the  act  of  May  14,  1890,  in  cases  of 
contest  between  two  claimants  of  the  same 
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lot.     McDaid  y.  Oklahoma  ex  rel.   Smith, 
150  U.  S.  209, 14  Sup.  Ct.  Rep.  59,    37:  1055 

600.  The  trustees  to  enter  town  sites,  ap- 
pointed by  the  Secretary  of  the  Interior  un- 
der the  act  of  May  14,  1890,  are  agents 
of  the  government,  and  their  decisions  are 
subject  to  appeal  under  the  regulations 
made  by  such  Secretary.  McDaid  v.  Okla- 
homa ex  rel.  Smith,  150  U.  S.  209,  14  Sup. 
Ct.  Rep.  59,  37:  1055 
Cited  in  Oklahoma  City  t.  Hill  Bros.  6  Okla. 

127,  50  Pac.  242 — Topeka  Commercial  Secur. 
Co.  V.  McPherson,  7  Okla.  337,  54  Pac.  489 
—Paine  v.  Foster,  0  Okla.  288,  00  Pac.  24— 
Bockfinger  ▼.  Foster,  10  Okla.  500,  62  Pac. 
799 — Hammer  y.  Hermann,  11  Okla.  136,  65 
Pac.  943. 

Priorities. 

Priorities  of  Railroad  Grants,  see  sup- 
ra, I.  c,  2,  y. 

As  Between  Railroad  Liand  Grant  and 
Incomplete  Town-Site  Location,  see 
supra,  189. 

601.  The  interest  which  occupants  of  land 
within  the  limits  of  a  town  site  entered  un- 
der the  act  of  March  2,  1867,  had  at  the 
time  of  the  entry,  either  in  the  land  occu- 
pied by  them  or  any  rights  of '  way  oyer 
adjoining  streets  and  alleys,  were  not  dimin- 
ished by  such  entry.  Ashby  v.  Hall,  119  U. 
S.  526,  7  Sup.  Ct.  Rep.  308,  30:  469 
Cited    In    Glfferi    v.    Olathe,    44    Kan.    347,    24 

Pac.  470 — Helena  ▼.  Albertose,  8  Mont.  506, 
20  Pac.  817 — Dooly  Block  v.  Salt  Lake  Rapid 
Transit  Co.  9  Utah,  37,  24  L,R.A.  612,  33 
Pac.  229 — Clawson  v.  Wallace,  16  Utah,  807, 
62  Pac.  9. 

e.  BegtUar  Disposal  Through  the  Land 

Department, 

1.  In  Oeneral. 

Direct  and  Specific  Grants,  see  supra,  I.  e. 

Review  of  Decision  of  Department,  see  Ap- 
peal and  Error,  3215. 

Claims  for  Overpayment,  see  Claims,  28,  29. 

Interference  by  Courts  with  Disposal  of, 
see  Mandamus,  151. 

602.  The  rights  of  claimants  to  public 
lands  are  to  be  measured  by  the  acts  of  Con- 
gress, and  must  be  governed  by  their  provi- 
sions, whether  they  be  hard  or  lenient. 
Rector  v.  Ashlev,  6  Wall.  142,  18:  733 
Frisbie  v.  Whitney,  9  Wall.  187,  19:  668 
died  In   Frlsble  v.   Whitney,  9   Wall.   197,   19 

L.  ed.  672— Redflcld  v.  Parks,  132  U.  S.  249, 
33  L.  ed.  331,  10  Sup.  Ct.  Rep.  83 — Emblen 
V.  Lincoln  Land  Co.  184  U.  S.  664,  46  L. 
ed.  738,  22  Sup.  Ct.  Rep.  523 — Bartlett  v. 
Ambrose,  24  C.  C.  A.  401,  42  U.  S.  App. 
381,  78  B'ed.  843 — Emblen  v.  Lincoln  Land 
Co.  94  Fed.  715 — -Emblen  v.  Lincoln  Land 
Co.  42  C.  C.  A.  503,  102  Fed.  564— Tyee 
Consol.  Min.  Co.  v.  Langstedt,  1  Alaska,  447 
-^Allen  V.  Forrest.  8  Wash.  707,  24  L.R.A. 
600,   36  Pac.  971. 

603.  The  action  of  the  Land  Department 
cannot  override  the  expressed  will  of  Con- 
gress, or  convey  away  public  lands  in  disre- 
gard   or   defiance   thereof.      Burfenning   v. 


Chicago,  St.  P.  M.  &  0.  R.  Co.  163  U.  S. 
321,  16  Sup.  Ct.  Rep.  1018,  41:  17S 

Cited  In  Northern  P.  R.  Co.  v.  Colbum,  164 
U.  S.  387,  41  L.  ed.  480,  17  Sup.  Ct.  Rep. 
98 — Deweese  v.  Reinhard,  165  U.  S.  389,  41 
L.  ed.  758,  17  Sup.  Ct.  Rep.  340 — Beley  v. 
Napthaly,  169  U.  S.  356,  42  L.  ed.  776,  18 
Sup.  Ct.  Rep.  354 — Garrard  v.  Sliver  Peak 
Mines,  82  Fed.  583 — ^United  States  v.  Coos 
Bay  Wagon  Road  Co.  89  ITed.  152 — King  v. 
McAndrews,  104  Fed.  431 — King  v.  McAn- 
drews,  50  C.  C.  A.  38,  111  Fed.  870— Smith 
V.  Reynolds,  9  App.  D.  C.  288. 

604.  No  right  can  be  acquired  ''under  a 
law*'  which  is  not  pursuant  to  it.  A  loca- 
tion of  lands  is  not  under  the  law  unless  it 
conforms  to  the  law.  Mills  v.  Stoddard,  8 
How.  345,  12:  1107 
Cited  in  Jennings  v.  De  Cordova,  20  Tex.  5L5. 

605.  AH  proceedings  tending  "to  defeat 
any  action  required  of  a  land  officer  in  the 
disposition  of  public  lands  pursuant  to  an 
earlier  law  are  impliedly  inhibited.  Shep- 
ley  V.  Cowan,  91  U.  S.  330,  23:  424- 
Cited  in  Hawke  v.  Deffebach,  4  Dak.  20.  22  N 

W.  480— White  v.  Wright,  83  Minn.  228.  80 
N.  W.  91 — Cosmos  Exploration  Co.  v.  Gray 
Eagle  Oil  Co.  61  L.R.A.  236,  50  C.  C.  A.  83> 
112  Fed.  8. 

2.  The  Land  Office. 

Power  to  Determine  Applications  for  Lands- 
in  Lieu  of  Homestead  Claims  taken  for 
Forest  Reservations,  see  infra,  813-815. 

Review  of  Official  Action  Generally,  see 
infra,  I,  h. 

Remedy  for  Wrongs  of  Officers,  see  infra,. 
1054. 

Liability  of  Officer  on  Bond,  see  Bonds,  42- 
45,  61,  62,  74,  75,  93,  94,  99,  103,  111. 

Necessity  of  Bond  from  Surveyor,  see  United 
States,  69. 

Presumptions  and  Burden  of  Proof  as  U> 
Regularity  of  Acts,  see  Evidence,  II. 
i,  2. 

Land  Office  Records  and  Proceedings  as  Evi- 
dence, see  Evidence,  1141-1150. 

Evidence  to  Outweigh  Land  Office  Record,, 
see  Evidence,  2383. 

Conclusiveness  of  Certified  Copies  of  Land 
Office  Record,  see  Evidence,  2425-2427. 

Powers  of  department  and  officers. 

Power  to  Withdraw  Lands  for  Railroad) 
Grant,  see  supra,  234,  236. 

Power  to  Determine  Swampy  Character 
of  Lands,  see  supra,  406-409. 

Cancelation  of  Patent  or  Grant,  see- 
infra,  I.  i,  2. 

Power  to  Make  or  Refuse  to  Make  Sur* 
veys,  see  infra,  693. 

Power  to  Cancel  Entries  Generally,  see 
infra,  731-736. 

Land  Patent  as  Binding  only  within 
Lawful  Authority,  see  infra,  1089- 
1110. 

Confirmation  of  Private  Land  Claims. 
Originating  under  Government,  see- 
Private  Land  Claims,  III.  b. 

Power  to  Insert  Conditions  and  Reser- 
vations   in    Mining    Patents, 
Mines,  146. 
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Power  to  Appoint  Timber  Agents,  see 

United  States,  67. 
See  also  supra,  354,  602,  603. 

605.  The  administration  of  any  particu- 
lar (rrant  of  public  lands  falls  wholl}'  and 
absolutely  within  the  jurisdiction  of  the 
Commissioner  of  the  General  Land  Office, 
under  the  supervision  and  direction  of  the 
Secretary  of  the  Interior,  in  the  absence  of 
some  specific  provision  to  the  contrary. 
Catholic  Bishop  of  Nesqually  v.  Gibbon,  158 
U.  S.  155,  15  Sup.  Ct.  Rep.  779,  39:  931 

Citcfl  in   St.  Paul,  M.  &  M.   R.   Co.  v.   Olson, 

87  Minn.  121,  94  Am.  St.  Rep.  69.1,  91  N.  W 

294. 

607.  The  power  of  the  Land  Department 
to  inquire  into  the  extent  and  validity  of 
rights  claimed  against  the  government  does 
not  cease  until  the  legal  title  has  passed. 
Michifran  Land  &  Lumber  Co.  v.  Rust,  168 
U.  S.  589.  18  Sup.  Ct.  Rep.  208,  42:  591 
Cited  in   Del   Monte   Min.  &  Mill.  Co.  v.   Last 

Chance  Mln.  &  Mill.  Co.  171  U.  S.  70,  43  L. 
ed.  79.  18  Sup.  Ct.  Rep.  895 — Brown  v. 
Ilftchcock.  173  U.  8.  476,  43  L.  ed.  774,  19 
Sup.  Ct.  Rep.  485 — Niles  v.  Cedar  Point  Club, 
175  U.  S.  309,  44  L.  ed.  174,  20  Sup.  Ct. 
Rpp.  124— Ilawley  v.  Dlller,  178  U.  S.  488, 
44  L.  ed.  1162,  20  Sup.  Ct.  Rep.  986— 
Davidson  v.  Calkins,  92  Fed.  238 — Olive 
Ijind  Sc  Development  Co.  v.  Olmstead,  103 
Fed.  574 — Cosmos  Erploratlon  Co.  v.  Gray 
Eaf^ie  Oil  Co.  104  Fed.  42 — Cosmos  Explora- 
tion Co.  V.  Gray  Eagle  Oil  Co.  61  L..R.A. 
239.  60  C.  C.  A.  88,  112  Fed.  12— United 
States  V.  Gardner,  06  C  C.  A.  666,  133  Fed. 
288 — Brown  v.  Bliss,  13  App.  D.  C.  284— 
State  V.  Lake  St.  Clalr  Fishing  &  Shooting 
Club,  127  Mich.  591,  87  N.  W.  117— Beale 
V.  HIte.  35  Or.  182.  67  Pac.  322— Altschul 
V.  Clark,  89  Or.  329,  65  Pac.  991— Small 
T.   Lutx,   41   Or.   674,  69  Pac.  825. 

608.  In  the  progress  of  the  proceedings  to 
acquire,  under  the  laws  of  the  United 
States,  a  title  to  the  public  lands,  there 
must,  in  all  cases  where  the  claimant  is  suc- 
cessful, come  a  period  when  the  power  of 
the  executive  officers  who  constitute  the 
Land  Department  over  those  proceedings 
ceases.  That  period  is  precisely  when  the 
last  official  act  has  been  performed  which 
is  neces.^ry  to  transfer  the  title  from  the 
government  to  the  citizen, — such  as  the 
signing  of  the  patent  by  the  President,  its 
countersigning  by  the  recorder,  and  duly 
recording  it.  United  States  ex  rel.  McBridc 
v.  Schurz,  102  U.  S.  378,  26:  167 
Cited    In    United    States   v.    American    Teleph. 

Co.  128  XJ.  S.  363,  32  L.ed.  460,  9  Sup. 
Ct.  Rep.  90 — Iron  Silver  Min.  Co.  v.  Camp- 
bell, 135  U.  S.  302,  34  L.  ed.  161,  10  Sup. 
Ct.  Rep.  765 — Michigan  Land  &  Lumber  Co. 
V.  Rust,  168  U.  S.  593,  42  L.  ed.  592,  18  Sup. 
Ct.  Rep.  208 — Bockfinger  v.  Foster,  100  U. 
8.  125,  47  L.  ed.  979,  23  Sup.  Ct.  Rep.  836 
— Cosmos  Exploration  Co.  v.  Gray  Eagle  Oil 
Co.  190  U-  S.  308.  47  L.  ed.  1070,  23  Sup 
Ct.  Rep.  692 — Ilumblrd  v.  Avery,  195  V.  S. 
604.  49  L.  ed.  297.  25  Sup.  Ct.  Rep.  123— 
Los  Angeles  Farming  &  Mill.  Co.  v.  Huff, 
48  Fed.  344 — Beley  v.  Naphtaly,  19  C.  C.  A. 
386.' 44  U.  S.  App.  232,  73  Fed.  124— Cosmos 
Exploration  Co.  v.  Gray  Eagle  Oil  Co.  104 
Fed.  44 — Cosmos  Exploration  Co.  v.  Gruy 
Eade  OU  Co.  61  UB^.  239,  50  C.  C.  A.  88, 


112  Fed.  12— Boynton  v.  Haggart,  57  C.  C. 
A.  310.  120  Fed.  828 — Vantongeren  v.  Heffer- 
nan,  5  Dak.  209,  38  N.  W.  52 — Swigart  v. 
Walker,  49  Kan.  104,  30  Pac.  162— Dever 
V.  Humphrey,  68  Kan.  765,  75  Pac.  1037— 
Sanborn  v.  Vance,  69  Mich.  226,  37  N.  W. 
273 — Ilorsky  v.  Moran,  21  Mont.  365,  53  Pac. 
1064 — Stcnbrrg  v.  State,  48  Neb.  308,  67 
N.  W.  100 — Mosgrove  v.  Mazier,  33  Or.  258, 
54  Pac.  187— Alger  v.  Uill,  2  Wash.  350,  27 
Pac.  922. 

Register  of  land  office. 

Power  of  Register  or  Receiver  to  Ad- 
minister Oath  to  Pre-emptor,  see 
infra,  778. 

Limitation  of  Action  against,  see  Limi- 
tation of  Actions,  315. 

609.  The  acts  of  the  register  in  issuing 
warrants  of  land  are  strictly  ministerial. 
They  have  neither  the  form,  nor  the  effect, 
of  a  judicial  proceeding.  Brush  v.  Ware, 
15  Pet.  93,  10:  672 

610.  It  was  the  duty  of  the  register  of  the 
land  office  to  receive  the  register's  fees 
from  the  locators  of  military  bounty  land- 
warrants,  upon  their  being  located  under 
the  acts  of  February  11.  1847,  September 
28,  1850,  March  22,  1852,  and  March  3, 
1855.  United  States  v.  Bahbitt,  95  V.  S. 
334,  24:  480 

Powers  of  successors  in  office. 

611.  A  rehearing  after  rejection  of  an  ap- 
plication for  a  patent  by  the  Secretary  of 
the  Interior  may  be  granted  by  his  suc- 
cessor in  office,  provided  it  could  have  been 
done  by  the  former  if  he  were  still  in  office. 
Beley  v.  Naphtaly,  169  U.  S.  353,  18  Sup. 
Ct.  Rep.  354,  42:  775 

Compensation . 

Compensation    in    two    Capacities,    see 

Officers,  32. 
Effect  of  Act  for  Submission  of  Claims 

for  Commission  on  Sale  of  Indian 

Lands,  see  Claims,  13. 
See  also  United  States,  89. 

612.  A  receiver  of  public  moneys  for  a 
district  of  lands  subject  to  sale  is  not  en- 
titled to  the  military  bounty  land  fees,  re- 
ceived by  him  during  his  term  of  office, 
over  and  above  the  amount  required,  with 
his  commissions  on  cash  sales  of  public 
lands,  to  make  up  his  annual  salary.  Unit- 
ed States  V.  Brindle,  110  U.  S.  688,  4  Sup. 
Ct.  Rep.  180,  28:  286 
United  SUtes  v.  Babbitt,  95  U.  S.  334, 

24:  480 

United  States  v.  Babbit,  1  Black,  55,  17:  94 

Cited  in  United  States  v.  Babbitt,  95  U.  S.  33n, 

24  L.  ed.  481— United  States  v.  Brindle,  110 

U.   S.   689,   28   Ij.  ed.   287,   4   Sup.   Ct.    Kep. 

180. 

613.  Tlie  proviso  in  the  3d  section  of  the 
act  of  Congress  of  March  22,  1852,  entitling 
registers  and  receivers  to  payment  for  serv- 
ices performed  in  locating  military  bounty 
land  warrants,  is  not  liniitcd  in  its  efToots 
to  the  section  where  it  is  found,  but  applies 
alike  to  all  officers  of  this  class.  United 
States  V.  Babbit,  1  Black,  55,  17:  94 

614.  A  receiver  of  public  money  in  Mis- 
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sissippi  18  entitled  to  calculate  his  yearly 
commission  on  the  amount  of  public  money 
received  by  him  during  the  year,  commenc- 
ing from  the  date  of  his  appointment,  in- 
stead of  calculating  it  by  the  fiscal  year, 
which  commences  with  the  calendar  year  on 
the  1st  day  of  January  in  every  year.  He 
has  a  right  to  charge  the  whole  yearly  maxi- 
mum of  commissions  for  the  fractional  por- 
tion of  the  year  in  which  he  resigned.  Unit- 
ed States  V.  Dickson,  15  Pet.  141,  10:  689 
died  In  Sweet  y.  United  States,  34  Ct.  CI. 
384. 

615.  The  Secretary  of  the  Interior,  actins 
through  the  Commissioner  of  the  General 
Land  OflTice,  had  the  right  to  charge  the  vari- 
ous registers  and  receivers  with  the  duty  to 
sell  the  lands  ceded  by  the  Osage  Indians  to 
the  United  States  by  the  treaty  of  Septem- 
ber 29,  1865  (14  Stat,  at  L.  687)  to  be  sold 
for  their  benefit,  and  to  limit  the  annual 
compensation  of  such  officers  for  this  and 
all  other  services  to  the  existing  legal  max- 
imum of  $2,500.  Stewart  v.  United  States, 
206  U.  S.  185,  27  Sup.  Ct.  Bep.  631,  51:  1017 

616.  No  commtssions  for  selling  the  lands 
ceded  by  the  Osage  Indians  to  the  United 
States  by  the  treaty  of  September  29,  1865 
(14  Stat,  at  L.  687),  to  be  sold  for  their 
benefit,  beyond  what  brings  his  annual  com- 
pensation to  the  legal  maximum  of  $2,500, 
can  be  claimed  by  a  rejgister  of  the  land  of- 
fice who  received  his  appointment  after  the 
Secretary  of  the  Interior,  acting  through  the 
Commissioner  of  the  General  Land  Office, 
had  charged  the  various  registers  and  re- 
ceivers with  the  duty  of  selling  such  lands, 
and  had  limited  their  annual  compensation 
for  this  and  all  other  services  to  the  exist-' 
ing  legal  maximum.  Stewart  v.  United 
States,  206  U.  S.  185,  27  Sup.  Ct.  Rep.  631, 

51:  1017 

Districts. 

617.  The  erection  of  the  Zanesviile  dis- 
trict in  Ohio  by  the  act  of  March  3,  1803, 
§  6,  suspended  the  power  of  selling  at  Mari- 
etta the  lands  lying  within  the  newly  creat- 
ed district.  Matthews  v.  Zane,  7  Wheat. 
164,  5: 425 

618.  The  lands  included  within  the  Zanes- 
viile district  by  the  act  of  March  3,  1803, 
could  not,  after  that  date,  be  sold  at  the 
Marietta  land  office.  Matthews  v.  3ane,  5 
Cranch,  92,  3:  46 
Cited  in  Matthews  v.  Zane,  5  Wheat.  164,  5 

L.  ed.  425 — Doe  ex  dem.  Barbaric  v.  Eslava. 
0  How.  447,  13  L.  ed.  210— Garner  v.  Wil- 
iett,  18  111.  458. 

8.  Lands  Open  to,   or  Reserved  from, 

Disposal, 

Definition  of  Public  Lands  as  those  Open 
to  Disposal,  see  supra,  6-11. 

Construction  of  Railroad  Grants  with  Refer- 
ence to  Lands  Reser\'ed,  Withdrawn,  or 
Disposed  of,  see  supra,  168-189. 

Lands  Open  to  Location  under  Virginia 
Military  Warrants,  see  supra,  469-479. 

Lands  Open  to  New  Madrid  Locations,  see 
supra,  535-538. 


Validity  of  Entry  Partly  on  Lands  Not 
Subject  to  Disposal,  see  infra,  711. 

Inconclusiveness  of  Patent  that  Lands  were 
Subject  to  Disposal,  see  infra,  934,  936, 
940,  942,  943. 

Invalidity  of  Patent  to  Lands  already 
Granted  or  not  Disposable,  see  infra, 
1094-1106. 

Parol  Evidence  of  Military  Occupation,  see 
Evidence,  875. 

Extrinsic  Evidence  to  Show  Swamp  Lands, 
see  Evidence,  1757-1764. 

Evidence  of  Offer  to  Purchase  Lands  Re- 
served  from   Sale,  see  Evidence,   2249. 

Effect  of  Survey  under  Mexican  Grant  as 
Releasing  Lands  Excluded  therefrom, 
and  Opening  Same  to  Public  Settle- 
ment, sea  Private  Land  Claims,  658, 
658a. 

Bed  and  Shores  of  Potomac  River,  see  Wa- 
ters, 75,  76. 

619.  A  person  cannot  acauire,  by  his  occu- 
pation only  of  imsurveyed  lands  of  the  Unit- 
ed States,  a  right  of  pre-emption  to  them 
under  the  laws  of  the  United  States.  Bux- 
ton V.  Traver,  130  U.  S.  232,  9  Sup.  Ct.  Rep. 
509,  32: 920 
Cited  in  WashlDfftoD  &  I.  R.  Co.  v.  Osbom,  160 

U.  8.  108,  40  L.  ed.  357,  16  Sup.  Ct.  Rep.  219 
— Oonzales  v.  French,  164  U.  S.  346,  41  L.  ed. 
461,  17  Sup.  Ct.  Rep.  102 — Northern  P.  R. 
Co.  V.  Smith,  171  U.  S.  269,  43  L.  ed.  161, 
18  Sap.  Ct.  Rep.  794 — Emblcn  v.  Lincoln 
Land  Co.  184  U.  S.  664.  46  L.  ed.  738,  22 
Sup.  Ct.  Rep.  623 — Norton  v.  Evans,  27 
C.  C.  A.  171,  49  U.  S.  App.  669,  82  Fed. 
807 — ^Northern  P.  R.  Co.  v.  McCormlck,  89 
Fed.  661— Na^taff  v.  Collins,  38  C.  C.  A. 
25,  97  Fed.  9— King  v.  Mc Andrews,  60  C. 
C.  A.  40,  111  Fed.  872— Holmes  v.  United 
States,  56  C.  C.  A.  492,  118  Fed.  998— 
Tennessee  Coal,  I.  &  R.  Co.  v.  Tutwiler,  108 
Ala.  486,  18  So.  668 — Wlttenbrock  v.  Whea- 
don.  128  Cal.  152,  79  Am.  St.  Rep.  32,  60 
Pac.  664 — Rio  Grande  W.  R.  Co.  v.  Telluride 
Power  Transmission  Co.  23  Utah,  41,  63 
Pac.  995 — Osborn  v.  United  States,  38  Ct. 
CI.  307— United  States  v.  Oregon  ft  C.  R. 
Co.  133  Fed.  955. 

620.  A  selection  cannot  be  made  of  unsnr- 
veyed  lands.  The  selection  can  only  take 
effect  when  the  survey  is  sanctioned  and  be- 
comes a  record  in  the  district  land  office. 
Barnard  v.  Ashley,  18  How.  43,  15:  285 
Cited  in  United  States  v.  Curtner,  38  Fed.  9^ 

Orogan  v.  Kalght,  27  Cal.  .519— Wells  Coun- 
ty V.  McHenry,  7  N.  D.  251,  74  N.  W.  241. 

621.  No  person  could  acquire  any  title  to 
lands  in  the  territory  of  Oregon  until  after 
the  passage  of  the  act  of  Congress  of  Sep- 
tember 27,  1850.  Lownsdale  v.  Parrish,  21 
How.  290.  16:  80 
Cited  in  Missionary  Soc.  v.  Dalles,  107  U.  S. 

345,  27  L.  ed.  548,  2  Sup.  Ct.  Rep.  672— 
Chapman  v.  School  Dist.  No.  1,  Deady* 
149,  .  Fed.  Cas.  No.  2,608 — Lamb  v. 
Davenport,  1  Sawy.  640,  Fed.  Cas. 
No.  8,015 — Lownsdale  v.  Portland,  Deady, 
6,  Fed.  Cas.  No.  8,578— United  States  v. 
Ticbenor,  8  Sawy.  151,  12  Fed.  422 — Lowns- 
dale V.  Portland,  1  Or.  386 — Leland  v.  Port> 
land,  2  Or.  48— White  v.  Allen,  3  Or.  11^— 
Whitlow    V.    Reese,    4    Or.   338 — ^Eenyon   i; 
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Knipe.    2    Wash.    402.    13    L.R.A.    146,    27 
Pac,  227. 

e22.  The  act  of  August  14,  1848,  organiz- 
ing the  territory  of  Oregon  did  not  extend 
over  the  country  any  portion,  either  of  the 
pre-emption  act  of  1841  or  of  the  town  site 
act  of  1844.     Stark  v.  Starr,  6  Wall.  402, 

18:  925 
Cited  In  Silver  v.  Ladd,  7  Wall.  225.  19  L. 
ed.  140— Stark  v.  Starr,  94  IT.  S.  484.  24  L. 
ed.  278 — Barney  v.  Dolph,  97  U.  S.  654, 
24  L.  ed.  1063 — Hall  v.  Russell,  101  U.  8. 
507,  25  L.  ed.  831 — Missionary  Soc.  v 
Dalles,  107  U.  S.  344,  27  L.  ed.  548.  2  Sup 
Ct.  Rep.  672 — Shively  v.  Bowlby,  152  U.  S. 
51,  38  L.  ed.  350.  14  Sup.  Ct.  Rep.  548 — 
Bear  v.  Luse,  6  Sawy.  151,  Fed.  Cas.  No.  t,- 
179 — Stark  v.  Starr,  1  Sawy.  17,  B'ed.  Cas. 
No.  18.307. 

Indian  lands. 

Construction   of   Railroad   Grants,   see 

supra,  202-208. 
In   Unceded   Lands  of  Original   States 

Generally,  see  infra,  II. 
Conclusiveness  on  Courts  of  Allotments 

and   Patenting    of    Swamp    Lands 

within  Reservation,  see  infra,  1029. 
Validity  of  Reservation  to  Indians  by 

War    Department,    see    Executive 

Departments,  39. 
Prohibition    of    Settlement    on    Indian 

Lands,  see  Indians,  VII. 
Sale  by  United  States  of  Lands  Ceded 

to   it   by   Cherokees,   see    Indians, 

101. 
Effect  of   Treaty   Reservations   to   In- 
dians, see  Indians,  108,  109. 
Grants    by    Foreign    Sovereign    within 

Indian  Country,  see  Private  Land 

Claims,  21,  22. 
See  also  infra,  903,  904,  907. 

623.  No  pre-emptive  right  to  land  can  be 
initiated,  so  long  as  the  Indian  title  remains 
naextinguished.  Buttz  v.  Northern  P.  R. 
Go.  119  U.  S.  55,  7  Sup.  Ct.  Rep.  100, 

30:  330 

624.  The  manner,  time,  and  conditions  of 
extinguishing  the  Indian  right  of  occu- 
pancy were  exclusively  matters  for  the  con- 
sideration of  the  government,  and  could  not 
be  interfered  with  or  put  in  contest  by  pri- 
vate parties.  Buttz  v.  Northern  P.  R.  Co. 
119  U.  S.  55,  7  Sup.  Ct.  Rep.  100,  30:  330 
Cited  in  Atlantic  ft  P.  R.  Co.  v.  MiDgu«.  165 

U.  8.  438,  41  L.  ed.  780,  17  Sup.  Ct.  Rey. 
348 — Northern  P.  R.  Co.  v.  Dudley,  85  Fed. 
85 — ^Klns  V.  McAndrews,  60  C.  C.  A.  38.  Ill 
Fed.  869 — Byrne  v.  Alas,  74  Cal.  636,  16 
Pac.  523 — KreuKer  v.  Schulte,  6  N.  D.  312, 
70  N.  W.  269— State  v.  Dickinson,  129  Mich. 
227,  88  N.  W.  621. 

625.  No  laws  giving  to  settlers  a  right  of 
pre-emption  can  be  so  construed  as  to  em- 
brace Indian  lands.  Thrcdgill  v.  Pintard,  12 
How.  24,  13:  877 
Cited  In  Gaines  v.  Hale,  26  Ark.  185. 

626.  The  setting  apart,  by  statute  or  trea- 
ty with  the  Indians,  of  lands  for  their  oc- 
riipaney.  withdraws  such  lands  from  sale 
and  preemption.    Missouri,  K.  &  T.  R.  Co. 


v.  Roberts,  152  U.  S.  114,  14  Sup.  Ct.  Rep. 
496,  38:  377 

Cited  in  Spalding  v.  Chandler,  160  U.  S.  405, 

40  L.  ed.   473,   16   Sup.   Ct.   Uep.  360— Apis 

V.  United  States,  88  Fed.  940. 

627.  An  Indian  reservation  accepted  by 
both  parties  to  an  Indian  treaty  providing 
therefor,  although  it  may  have  been  selected 
by  one  party  and  acquiesced  in  by  the  other, 
is  as  effectual  to  prevent  a  pre-emption 
claim  to  any  part  of  it  as  if  the  reservation 
was  specifically  designated  by  boundaries  in 
the  treaty  itself.  Spalding  v.  Chandler,  160 
U.  S.  394,  16  Sup.  Ct.  Rep.  360,  40:  469 
Cited  in  Minnesota  v.  Hitchcock,  185  U.  S.  390, 

46  L.  ed.  004,  22  Sup.  Ct.  Rep.  650 — Dupce 
V.  Salt  Lake  Valley  Loan  &  T.  Co.  20  Utah, 
113,    77    Am.    St.    Rep.    902,    57    Pac.    845, 

628.  The  failure  of  Congress  to  regard  the 
rights  of  the  Indians  in  making  a  grant  of 
lands  for  a  canal  across  an  Indian  reserva- 
tion held  by  the  Indians  under  a  treaty  does 
not  prevent  the  continued  existence  of  such 
portions  of  the  reservation  as  were  not  em- 
braced in  the  grant  for  canal  purposes,  so 
as  to  prevent  any  pre-emption  claim  thereto. 
Spalding  V.  Chandler,  160  U.  S.  394,  16  Sup. 
Ct.  Rep.  360,  40:  469 

629.  On  the  extinguishment  of  an  Indian 
reservation  during  the  operation  of  the  act 
of  Congress  of  Sept.  4,  1841,  land  included 
therein  remains  reserved  from  pre-emption, 
by  S  10  of  that  act  (5  Stat,  at  L.  456). 
Spalding  v.  Chandler,  160  U.  S.  394,  16 
Sup.  Ct  Rep.  360,  40:  469 

630.  None  of  the  lands  ceded  by  the 
treaty  made  with  the  Quapaws  were  subject 
to  pre-emption  claims  under  the  act  of 
1814.  Hot  Springs  Cases,  92  U.  S.  698, 

23:  690 

Timber  and  stone  lands. 

What  Lands  are  Timber  Lands,  see 
supra,  19. 

Conclusiveness  of  Finding  as  to  Pur- 
chaser's Notice  of  Entryman's 
Fraud,  see  Appeal  and  Error,  4942. 

Right  to  Locate  Placer  Mining  Claims 
on  Timber  Lands,  see  Mines,  17a. 

631.  Lands  are  not  excluded  from  sale  as 
timber  and  stone  lands,  under  the  act  of 
Congress  of  June  3,  1878,  because  in  the  fu- 
ture by  large  expenditures  of  money  and 
labor  they  may  be  rendered  suitable  for  cul- 
tivation. It  is  enough  that  at  the  time  of 
their  purchase  they  are  not  fit  therefor. 
United  States  v.  Budd,  144  U.  S.  154,  12 
Sup.  Ct.  Rep.  575,  36:  384 
Cited  in  Whitney  v.   Spratt,  25  Wash.  67.  87 

Am.  St.  Rep.  738,  64  Pac.  919. 

632.  In  the  absence  of  fraud  or  some 
other  element  to  invoke  the  jurisdiction 
and  power  of  a  court  of  equity,  the  deter- 
mination of  the  land  officers  as  to  the  fact 
whether  the  given  tract  is  or  is  not  fit  for 
cultivation  is  conclusive.  United  States  v. 
Budd,  144  U.  S.  154,  12  Sup.  Ct.  Rep.  575, 

36:384 

Cited  in    United    States  v.    Mackintosh.    29   C 

C.  A.  179,  56  U.  S.  App.  483,  85  Fed.  336— 

United  States  v.  Northern  P.   R.  Co.  37  C. 


4854 


PUBLIC  LANDS,  I.  e,  3. 


C,  A.  296,  95  Fed.  870 — Emmons  v.  Unitt»d 
States,  103  B'ed.  773— Dcweese  v.  Smith,  66 
L.R.A.  979,  45  C.  C.  A.  415,  100  Fed.  440 
— James  v.  Germania  Iron  Co.  46  C.  C.  A. 
480,  107  Fed.  601. 

633.  The  act  of  Congress  of  June  3,  1878, 
in  relation  to  selling  public  lands  valuable 
chiefly  for  timber  or  stone,  which  forbids 
the  acquiring  of  the  title  by  one  person  for 
the  benefit  of  another,  does  not  limit  the  do- 
minion which  the  purchaser  has  over  the 
land  after  its  purchase  from  the  govern- 
ment, or  restrict  his  power  of  alienation. 
United  States  v.  Budd,  144  U.  S.  154,  12 
Sup.  Ct.  Rep.  575,  36:  384 
Cited   In  Lewis  ▼.   Shaw,   57  Fed.  518— Hatch 

y.  Ferguson,  57  Fed.  905 — TTnlted  States  v. 
Mackintosh,  29  C.  C.  A.  181,  56  U.  S.  A  pp. 
483,  85  Fed.  338— United  States  v.  Detroit 
Timber  &  Lumber  Co.  124  Fed.  398— Unit- 
ed States  y.  Detroit  Timber  &  Lumber  Co. 
67  C.  C.  A.  7,  131  Fed.  674— Olson  v.  Unit- 
ed States,  67  C,  C.  A.  24,  133  Fed.  852— 
Gross  v.  Hafemann,  91  Minn.  4,  103  Am. 
St.  Rep.  471.  97  N.  W.  430 — Johnson  y. 
Bridal  Veil  Lumbering  Co.  24  Or.  185,  33 
Pac.  528. 

Mliilniir  lands. 

Wliat  Lands  are  Mineral,  see  supra,  18, 
20,  21.     , 

Exct'ption  from  Railroad  Grant,  see 
supra,  228-233. 

Within  Town  Sites,  see  supra,  588. 

Invalidity  of  Patent  to  Lands  Known 
to  be  Mineral,  see  infra,  1107-1110. 

Effect  of  DiscoverN'  of  Minerals  Subse- 
quent  to  Patent,  see  infra,  1108- 
1110. 

What  Lands  are  Open  to  Mining  Loca- 
tion, see  Mines,  13-17. 

634.  No  title  from  the  United  States  to 
land  known  at  the  time  of  sale  to  be  val- 
uable for  its  minerals  of  gold,  silver,  cin- 
nabar, or  copper,  can  be  obtained  under  the 
pre-emption  or  homestead  laws,  or  the  town- 
site  laws,  or  in  any  other  way  than  as  pre- 
scribed by  the  laws  specially  authorizing 
the  sale  of  such  lands,  except  in  the  states 
of  Michigan,  Wisconsin,  Minnesota,  Mis- 
souri, and  Kansas.  DofTeback  v.  Hawke,  115 
U.  S.  392,  6  Sup.  Ct.  Rep.  95,  29:  423 
Oittd  in  Colorado  Coal  &  I.  Co.  y.  United  States, 

123  U.  S.  326.  31  L.  ed.  100,  8  Sup.  Ct. 
Rep.  131— Davis  y.  Wlrbbold.  139  U.  S.  524, 
35  L.  ed.  241.  11  Sup.  Ct.  Rep.  628— 
Iron  Silver  Min.  Co.  v.  Mike  &  S.  Gold  A 
Silver  MIn.  Co.  143  U.  S.  424,  .36  L.  ed. 
211,  12  Sup.  Ct.  Rep.  543 — Dower  v.  Rich- 
ards. 151  \h  S.  603,  38  L.  ed.  307,  14  Sup. 
Ct,  Rep.  452— Shaw  v.  Kollojci?,  170  U.  S. 
333.  42  L.  cd.  105S.  IS  Sup.  Ct.  Rep.  632— 
Montana  C.  R.  Co.  v.  MIeeon.  68  Fed.  814 — 
Mleeon  v.  Montana  C.  R.  Co.  23  C.  C.  A. 
163.  144  i:.  S.  App.  724.  77  Fed.  256— 
Bonner  v.  Meikle.  82  Fed.  704- -United  States 
v.  Central  P.  R.  Co.  84  Fed.  220— United 
State  V.  Central  P.  R.  Co.  93  Fed.  873 — 
Cosmos  Exploration  Co.  v.  Oray  Ragle  Oil 
Co.  104  Fed.  47—  T^nited  r.tntes  v.  Peuschel. 
116  Fed.  648-  -Rellly  v.  Rorry,  2  Ariz.  274, 
15  Pac.  26— Kansas  CItv  MIn.  &  Mill.  Co.  v. 
Clay.  3  Ariz.  S.'Jl,  20  Pac.  9— Benslpy  v. 
Equitable  Securities  Co.  72  Ark.  611.  84 
8.  W.  224— Hunt  y.  Stoese,  75  Cal.  025.  17 
Pac.    920 — Richards    v.    Dower,    81    Cal.    51. 


22  Pac.  304— Ilermocllla  y.  Hubbell,  89  Cal. 
0,  26  Pac.  611— Smith  y.  Hill,  89  Cal.  129, 
20  Pac.  044— McCormick  y.  Sutton,  97  Cal. 
375.  32  Pac.  444— Standard  Quicksilver  Co. 
V.  Ilablshaw,  1.32  Cal.  121.  64  Pac.  113— 
Cleary  v.  Sklfflch,  28  Colo.  368.  89  Am.  St. 
Rep.  207,  65  Pac.  59 — Shreve  v.  Copper  Bell 
Min.  Co.  11  Mont.  330,  28  Pac.  315— 
Brownfleld  y.  Bier.  15  Mont.  414,  39  Pac. 
461 — Ilorsky  y.  Moran,  21  Mont.  .350,  53 
Pac.  1064 — United  States  v.  San  Pedro  ft 
C.  D.  A.  Co.  4  N.  M.  559.  17  Pac.  337. 

635.  A  claimant  of  the  right  to  purcha.se 
lands  at  the  minimum  price,  whose  Mexi- 
can title  has  been  rejected,  unless  he  al- 
leges and  proves  that  the  lands  contain  no 
mines,  does  not  bring  his  case  within  the 
act  of  Congress.  Cox  v.  United  States  ex 
rel.  McGarrahan  (The  Secretary  v.  McGar- 
rahan)  9  Wall.  298,  19:  579 
Cited   In   Hawke  y.   Deffebach,   4   Dak.   33,  22 

N.  W.  480. 

636.  The  lands  containing  lead  mines,  in 
the  districts  made  by  the  act  of  Congress  of 
1834,  pre  not  subject  to  pre-emption  and 
sale  under  any  of  the  existing  laws  of  Con- 
gress.   United  States  v.  Gear,  3  How.  120. 

11:523 
Cited  in  United   States  y.  Ames,  1  Woodb.  & 
M.  83.  Fed.  Cas.  No.  14,441— Walker  y.  Hed- 
rick,    18   111.   571. 

637.  The  act  of  Congress  of  June  26, 
1834,  creating  additional  land  districts  in 
Illinois  and  ^lissouri,  did  not  require  the 
President  to  cause  lands  therein  containing 
lead  mines  to  be  oiTered  for  sale,  since  the 
5th  section  of  the  act  of  March  3,  1807,  by 
which  lands  containing  lead  mines  were  re- 
served for  the  future  disposal  of  the  United 
States  remained  in  full  force.  United  States 
V.  Gear,  3  How.  120,  11:  523 

638.  The  4  th  section  of  the  act  of  June 
26,  1834,  creating  additional  land  districts, 
does  not  repeal  any  part  of  the  5th  section 
of  the  act  of  March  3,  1807,  by  which  lands 
containing  lead  mines  were  reserved  for  the 
future  disposal  of  the  XTnited  States,  and  by 
which  grants  for  lead  mine  tracts  discovered 
to  be  such  before  they  were  bought  from 
the  United  States  are  declared  to  be  fraudu- 
lent and  null,  and  which  authorized  the 
President  to  lease  any  lead  mines  which  had 

]  been  or  might  be  discovered  in  the  Indian 
territory  for  a  term  not  exceeding  five  years. 
United  States  v.  Gear,  3  How.  120,    11 :  523 

Saline  lands. 

639.  It  has  been  the  uniform  policy  of 
the  government,  since  the  inauguration  of 
our '  land  system  in  1790,  to  reserve  salt 
springs  from  sale,  for  the  use  of  the  future 
states;  and  the  same  policy  was  extended  to 
the  territory  embraced  by  the  states  of  Kan- 
sas and  Nebraska.  Morton  v.  Nebraska,  21 
Wall.  660,  22:639 
Citefl  In  Garrard  y.  Sliver  Peak  Mines.  82  Fed. 

587 — Garrard  v.  Silver  Peak  Mines.  30  C. 
C.  A.  608,  94  Fed.  989 — Ilawke  v.  Deffebach, 
4  Dak.  34,  22  N.  W.  480— Silver  Bow  MIn. 
&  Mill.  Co.  y.  Clark,  5  Mont.  410.  5  Pac. 
,'570 — South  End  Min.  Co.  y.  Tinney,  22  Nev. 
02.    3,5   Pac.   89. 

640.  Saline  lands  which  are  reserved  from 
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sale  under  the  general  proyisions  of  a  stat- 
ute are  not  subject  to  entry,  although  not 
marked  as  such  on  the  register's  general 
plats,  when  their  character  was  noted  on  the 
field  books,  and  is  palpable  to  the  eye. 
Morton  v.  Nebraska,  21  Wall.  660,  22:  639 

lAnds  resenred  or  withdrawn. 

Construction  of  Grants  as  Excluding 
Lands  Reserved  or  Withdrawn,  see 
supra,  59-65. 

Effect  of  Withdrawal  on  Pending  Pro- 
ceedings for  Sale,  see  infra,  705. 

Pre-emptive  Rights  of  Riparian  Owners 
in  Louisiana  to  Lands,  see  infra, 
753a-755. 

Reservations  after  Pre-emption  Right 
had  Accrued,  see  infra,  793. 

Reservation  by  Departmental  Order 
Equivalent  to  Reservation  of  Presi- 
dent, see  Executive  Departments, 
2. 

See  also,  supra,  150-188;  infra,  1332, 
1333. 

641.  No  right  can  be  acquired,  by  culti- 
vation or  possession,  to  land  severed  from 
the  public  domain  by  a  legal  appropriation 
of  it  for  any  public  purpose;  it  is  not  sub- 
ject to  the  pre-emption  law.  United  States 
T.  Fitzgerald,  15  Pet.  407,  10:  785 

642.  A  withdrawal  of  lands  from  private 
entry  is  sufHcient  to  defeat  a  settlement  for 
the  purpose  of  pre-emption  while  the  order 
is  in  force,  notwithstanding  it  is  afterwards 
found  that  the  law  by  reason  of  which  the 
action  was  taken  did  not  contemplate  such 
withdrawal.  W^olsey  v.  Chapman,  101  U.  S. 
755,  25: 915 
Cited   in    United    States   v.   Missouri.   K.   &   T. 

R.  Co.  141  U.  8.  369.  35  Tj.  ed.  769,  12 
Siin.  Ct.  Rep.  13 — Wood  v.  B'pach,  156  U.  S. 
54*>.  .^9  L.  ed.  529,  15  Snp.  Ct.  Rep.  410 — 
Northern  P.  R.  Co.  v.  Miwser-Sauntry  T^and 
LoppinK  &  Mfg.  Co.  168  U.  S.  607,  42  L. 
ed.  n08.  18  Slip.  Ct.  Rep.  205 — Hewitt  v. 
fichultx.  IRO  V.  S.  169.  45  L.  ed.  473,  21 
Snp.  Ct.  Rep.  309 — Lockhart  v.  .Tohnson,  181 
V.  8.  520.  45  L.  ed.  982.  21  Sup.  Ct.  Rep. 
665 — ^Northern  P.  R.  Co.  v.  St.  Paul,  M.  & 
M.  R.  Co.  26  Fed.  561 — Denny  v.  Dodson,  32 
Fed.  910 — Wisconsin  C.  R.  Co.  v.  Forsythe, 
43  Fed.  885 — Northern  P.  R.  Co.  v.  Musser- 
Sauntry  T^nd,  Lodging  ft  Mfg.  Co.  16  C. 
C.  A.  lO.-i.  34  V.  S.  App.  66.  68  Fed.  1001 
—Merrill  v.  Chicago.  St.  P.  M.  &  O.  R.  Co. 
17  C.  C.  A.  201,  34  U.  S.  App.  140.  70  Fed. 
466 — T'nited  States  v.  Holmes.  105  Fed.  ^.t — 
Ard  V.  Pratt,  43  Kan.  424,  28  Pac.  646^ 
Ard  V.  Brandon,  43  Kan.  426,  23  Pac.  648 — 
Wood  V.  Beach,  43  Kan.  430,  23  Pac.  640— 
O'Connor  v.  Oertgens,  86  Minn.  490,  89  N. 
W.  866 — Northern  P.  R.  Co.  v.  Nelson,  22 
Wash.  631,  61  Pac.  703. 

643.  XTnder  the  pre-emption  act  of  May 
29.  1830,  no  entry  or  sale  of  any  land  re- 
•erved  for  the  use  of  the  United  States  or 
either  of  the  states  could  be  made.  Hot 
Sprin^rs  Cases,  92  U.  S.  698,  23:  690 

644.  There  can  be  no  reservation  of  pub- 
lic land  A  from  sale  except  by  reason  of  some 
treaty.  law,  or  authorized  act  of  the  e.xec- 
ntive  department  of  the  fjfovernment;  an  or- 
der sent  out  from  the  appropriate  executive 


department  in  the  regular  course  of  businessf 
is  the  legal  equivalent  of  the  President'?* 
own  order  reserving  lands  from  sale.  VVoI- 
sey  V.  Chapman,  101  U.  S.  755,       25:  915 

645.  A  reservation  of  public  land  by  the 
Interior  Department,  for  the  purpose  of 
satisfying  a  statutory  grant,  operates  to 
withdraw  the  land  from  entry  under  the  pre- 
emption or  homestead  laws.  Bullard  v.  De» 
Moines  &  Ft.  Dodge  R.  Co.  122  U.  S.  167,  7 
Sup.  Ct.  Rep.  1149,  30:  1123 
Cited   In    Hamblln   v.    Western   Land   Co.   147 

U.  S.  636,  87  L.  ed.  272,  13  Sup.  Ct.  Rep. 
353 — ^Hewitt  v.  Rchultz,  180  U.  S.  159,  45 
L.  ed.  473,  21  Sup.  Ct.  Rep.  309 — Wiscon- 
sin C.  R.  Co.  V.  Forsythe,  43  Fed.  886— 
Northern  P.  R.  Co.  v.  Musser  Sauntry  Land, 
Logging  &  Mfg.  Co.  16  C.  C.  A.  104,  34  U. 
S.  App.  06,  68  Fed.  1000— Merrill  v.  Chica- 
go, St.  P.  M.  &  O.  R.  Co.  17  C.  C.  A.  201. 
34  U.  S.  App.  140,  70  Fed.  466 — O'Connor 
▼.  Gertgens,  85  Minn.  490,  89  N.  W.  806. 

646.  An  order  reserving  land  from  sale 
in  Iowa,  by  the  Secretary  of  the  Interior, 
was  sufficient  to  bring  it  within  the  excep- 
tion of  an  act  of  Congress  as  lands  reserved 
by  proclamation  of  the  President.  Wolsev 
V.  Chapman,  101  U.  S.  755,  25:  91*5 

647.  A  reser\'ation  of  public  lands  from 
settlement  and  sale  by  the  Land  Department 
renders  all  subsequent  claims  under  the 
pre-emption  and  homestead  laws  void.  Unit- 
ed States  V.  Des  Moines  Nav.  &  R.  Co.  142 
U.  S.  510,  12  Sup.  Ct.  Rep.  308,  35:  1099 
Cited  In  Hamblin  v.  Western  Land  Co.  147  U 

S.  536,  37  L.  ed.  272,  13  Sup.  Ct.  Rep.  363 
— Northern  P.  R.  Co.  v.  Musser  Sauntry 
Land,  Logging  k  Mfg.  Co.  16  C.  C.  A.  104, 
34  U.  S.  App.  66,  68  Fed.  1000. 

648.  An  entry  allowed  in  the  face  of  an 
act  of  Congress  reserving  premises  from  lo- 
cation or  sale  is  void,  ^le  ▼.  Gaines,  22 
How.  144,  16:  264 

649.  An  act  of  Congress  authorizing  the 
erection  of  a  lighthouse  at  the  mouth  of  a 
pass  is  not  such  an  appropriation,  within 
the  meaning  of  the  act  of  May  29,  1830,  of 
a  tract  of  land  in  the  vicinity,  as  will  de- 
prive a  settler  of  his  right  of  pre-emption, 
where  there  are  between  40  and  50  tracts  of 
land,  including  that  in  controversy,  of  160 
acres  each,  fronting  on  the  pass.  United 
States  v.  Fitzgerald,  15  Pet.  407,        10:  785 

650.  Land  appropriated  to  the  use  of  the 
United  States  with  occasional  interruptions 
is  exempt  from  pre-emption  under  the  act  of 
1830,  and  a  party  acquires  no  title  by  his 
entry  thereon,  although  he  had  theretofore 
purchased  the  tract  with  the  houses  stand- 
ing thereon,  at  a  sale  held  by  order  of  the 
Secretary  of  the  Treasury,  and  although, 
after  his  claim  had  been  several  times  re- 
jected, it  was  finally  allowed,  and  he  had 
paid  the  purchase  money  and  procured  the 
register's  certificate.  Wilcox  v.  Jackson  ex 
dem.  M'Connel,  13  Pet.  498,  10:  264 

651.  Any  rights  previously  acquired  under 
the  act  of  March  3,  1891  '(26  Stat,  at  L. 
1100,  chap,  661),  ?§  12,  13  (U.  S.  (^omp. 
Stat.  1901,  pp.  1467,  1468),  by  settlementT 
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upon  and  survey  of  public  lands  in  Alaska, 
were  terminated  by  the  proclamation  of  Uie 
President  that  the  land  in  question  was 
reserved  for  the  purpose  of  establishing  a 
fish-culture  station,  in  accordance  with  the 
declaration  of  §  14  of  that  act,  that  the  pro- 
visions of  the  two  preceding  sections  shall 
not  be  so  construed  as  to  warrant  the  sale  of 
any  lands  belonging  to  the  United  States 
which  shall  be  reserved  for  public  purposes 
or  selected  for  fish  culture  stations.  Rus- 
sian-American Packing  Co.  v.  United  States, 
199  U.  S.  570,  26  Sup.  Ct.  Rep.  157,  50:  314 
Royal  Packing  Co.  v.  United  States,  199 
U.  S.  579,  26  Sup.  Ct.  Rep.  159,  50:  316 

652.  The  right  of  pre-emption  given  by 
the  act  of  April  22,  1826  (4  Stat,  at  L.  154, 
chap.  28),  did  not  extend  to  lands  which 
had  been  appropriated  by  the  United  States 
for  a  military  post,  until  such  post  was 
abandoned.  Scott  v.  Carew,  196  U.  S.  100, 
25  Sup.  Ct.  Rep.  193,  49:  403 
Cited  in  Northern  Lumber  Co.  v.  O'Brien,  71 

C.  C.  A.  601.  139  Fed.  617— United  States 
V.  Tully,  140  Fed.  902. 

653.  After  the  survey  under  the  act  of 
July  23,  1866,  and  the  selection  by  the 
state  of  California  of  school  lands,  other 
lands  thereby  restored  to  the  public  domain 
are  open  to  pre-emption,  and  the  pre-emptor 
acquires  a  valid  title  as  against  one  who 
claims  under  an  invalid  selection  made  by 
the  state  while  the  land  was  still  claimed 
under  a  Mexican  grant.  Aurrecoehea  v. 
Bangs,  114  U.  S.  381,  5  Sup.  Ct.  Rep.  892, 

29:  170 
Cited  in  Lockhart  T.  Wills,  0  N.  M.   355,   64 
Pac.  336. 

654.  Where  an  act  of  Congress  of  1812 
directed  a  survey  to  be  made  of  the  out- 
boundary  line  ol  the  village  of  Carondelet, 
in  the  state  of  Missouri,  so  as  to  include  the 
commons  claimed  by  its  inhabitants,  and  a 
survey  made  did  not  embrace  all  the  lands 
thus  claimed,  the  lands  omitted  were  re- 
served from  sale  until  the  approval  of  the 
survey  by  the  Land  Department,  and  the 
validity  of  the  claim  to  the  omitted  lands 
was  thus  determined.  Shepley  v.  Cowan,  91 
U.  S.  330,  23:  424 

655.  The  mere  occupation  of  land  by  en- 
tering it  for  a  homestead  did  not,  prior  to 
the  act  of  May  14,  1880,  give  the  occupant 
any  rights  as  against  a  withdrawal  of  the 
land  from  the  public  domain  before  such 
entry  was  made.  Maddox  v.  Burnham,  156 
U.  S.  544,  15  Sup.  Ct.  Rep.  448,  39:  527 
Cited  In  Whitney  v.  Taylor,  158  U.  S.  94,  39 

L.  ed.  909.  15  Sup.  Ct.  Rop.  796 — Northern 
P.  R.  Co.  V.  Colbum,  164  U.  S,  387,  41 
L.  ed.  480.  17  Sup.  Ct.  Rep.  98 — United 
States  V.  Central  P.  R.  Co.  36  C.  C.  A.  648, 
94  Fed.  909 — Northern  P.  R.  Co.  v.  Mc* 
Cormlck.  36  C.  C.  A.  572.  94  Fed.  944— 
United  States  v.  Holmes.  105  Fed.  45— 
Shultz  V.  Jones,  3  Okla.  508.  41  Pnc.  400 — 
Northern  P.  R.  Co.  v.  Nelson.  22  Wash.  635. 
61  Pac.  703. 

656.  The  right  of  homestead  settlers  to 
enter  on  lands  of  the  Ft.  Dodge  Military 
Reservation  under  the  act  of  D^.  15,  1880, 


fr 


does  not  extend  to  that  part  of  the  reserva- 
tion which  consisted  of  lands  affected  by  ft 
trust  for  the  benefit  of  Indians,  and  which, 
under  the  act  of  May  28,  1880.  were  made 
subject  to  entry  only  by  actual  settlers 
"having  the  qualifications  of  pre-emptors. 
Frost  V.  Wenie,  157  U.  S.  46,  15  Sup.  Ct. 
Rep.  532,  39:  614- 

Ijand.s  reserved  for  railroad  selection. 

Indemnity  and  Lieu  Lands  Selected  but 
not  yet  Approved,  see  supra,  125- 
129. 

Effect  of  Filing  of  Map  as  Withdraw- 
ing Lands  from  Entry,  see  supra^ 
139,  141,  148. 

Effect  of  Failure  of  Land  Department 
to  Make  Withdrawal  Order,  see 
supra,  149. 

Desert  Land  Entries  within  Railroad 
Place  Limits,  see  infra,  817. 

Elnowledge  of  Grant  or  Withdrawal  as 
Affecting  Good  Faith  of  Settler,  see 
infra,  967-969. 

657.  The  location  of  a  line  of  railroad  ac- 
cepted by  the  land  department,  and  the 
reservation  of  the  land  in  question  from 
sale,  to  satisfy  the  grant  to  the  railroad, 
operate  to  withdraw  the  land  from  entry 
under  the  pre-emption  or  homestead  laws. 
Hamblin  v.  Western  Land  Co.  147  U.  S.  531, 
13  Sup.  Ct.  Rep.  353,  37:  267 
Cited  In  Northern  P.  R.  Co.  v.  Mnsser-Saiintry 

Land.  Logging  ft  Mfg.  Co.  168  U.  S.  607,  42 
L.  ed.  598.  18  Sup.  Ct.  Rep.  203 — Merrill 
V.  Chicago,  St.  P.  M.  &  O.  R.  Co.  17  C.  0. 
A.  201.  34  U.  8.  App.  140,  70  Fed.  466— 
Northern  P.  R.  Co.  v.  McCormlok,  36  C. 
C.  A.  672,  94  Fed.  943 — O'Connor  v.  Gert- 
gens.  85  Minn.  490,  89  N.  W.  866 — Northern 
P.  R.  Co.  V.  Nelson,  22  Wash.  533,  Gl  Pac 
703. 

657a.  Land  withdrawn  from  sale  by  the 
Land  Department  in  anticipation  of  the  lo- 
cation of  railroads  for  which  grants  are 
made  is  not  subject  to  pre-emption  or  other 
sale,  even  after  a  definite  location  of  the 
roads  which  leaves  it  unaffected  by  the 
grants.  Spencer  v.  McDougal,  159  U.  S.  62, 
15  Sup.  Ct.  Rep.  1026,  40:  76 

Cited  in  Northern  P.  R.  Co.  v.  Musser-Sauntry 
Land,  Logging  &  Mfg.  Co.  168  U.  S.  607, 
42  L.  ed.  597,  18  Sup.  Ct.  Rep.  205 — Hew- 
itt y.  Schultz.  180  U.  S.  159,  45  L.  ed.  478* 
21  Sup.  Ct.  Rep.  309 — Merrill  v.  Chicago,  St. 
P.  M.  &  O.  R.  Co.  17  C.  C.  A.  201,  34  U 
S.  App.  140,  70  Fed.  460— Hewitt  v.  Schulti, 
7  N.  D.  606,  76  N.  W.  230— O'Connor  v. 
Gertgens.  85  Minn.  490.  89  N.  W.  866. 

658.  An  order  of  the  Land  Department 
withdrawing  from  sale  all  lands  in  a  cer- 
tain district  in  which  lands  have  been  grant- 
ed for  a  railroad  not  yet  located  is  sufficient 
to  defeat  a  subsequent  pre-emption  of  land 
thus  withdrawn,  although  more  land  was 
withdrawn  than  was  necessary.  Spencer 
V.  McDougal,  159  U.  S.  62,  15  Sup.  Ct.  Rep. 
1026,  40:  76 
Cited  in  O'Connor  v.   Gertgens,  85  Minn.  491, 

89  N.  W.  866. 

659.  No  act  of  Congress  has  defined  the 
meaning  of  the  term  "reserve,"  as  applied 
to  lands  in  the  various  acts  granting  lands 
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to  railroads,  or  determined  explicitly  when 
these  alternate  sections  lose  their  character 
as  reserves.  Clements  v.  Warner,  24  How. 
394,  16:  695 

660.  No  reason  of  public  policy  exists  to 
exclude  this  class  of  public  lands  from  the 
operation  of  the  pre-emption  laws.  Clem- 
ents V.  Warner,  24  How.  394,  16:  695 

661.  The  act  of  July  3,  1866  (14  Stat. 
79),  which  authorized  the  Secretary  of  the 
Interior  to  withdraw  from  sale  certain  lands 
along  the  line  of  the  Union  Pacific  Railway 
Company,  Eastern  Division  (Kansas  Pacific 
Railway  Company),  on  filing  a  map  of  the 
general  route  of  the  road  with  him,  did  not 
remove  such  lands  from  entry  under  the 
pre-emption  and  homestead  laws.  Kansas 
P.  R.  Co.  V.  Dunmeyer,  113  U.  S.  629,  6 
Sup.  Ct.  Rep.  566,  28:  1122 

662.  The  reserved  sections  of  public  lands 
along  the  lines  of  all  the  railroads,  wher- 
ever public  lands  have  been  granted  by  acts 
of  Congress,  after  the  restoration  to  market 
of  such  lands,  lose  their  character  as  re- 
served lands,  and  will  then  be  subject  to  the 
privileges  of  pre-emption  in  favor  of  set- 
tlers,   aements  v.  Warner,  24  How.  394. 

16:  695 

Cited  in  United  States  v.  Garretson,  42  Fed.  24 

— Baty   T.    Sale,    43    111.    356,   92    Am.   Dec. 

128 — Ard  V.  Brandon,  43  Kan.  426,  23  Pac- 

648. 

663.  Where  lands  are  reserved  by  Con- 
gress, the  right  of  pre-emption  does  not  at- 
tach until  after  the  lands  are  released  from 
reservation.  Crilley  v.  Burrows,  17  Wall. 
167,  note,  21 :  624 
Cited  In  Bullard  v.  Des  Moines  ft  Ft.  D.  R.  Co. 

122  U.  8.  176,  30  L.  ed.  1126.  7  Sup.  Ct. 
Rep.  1149 — United  States  v.  Missouri,  K. 
Jb  T.  R.  Co.  141  U.  S.  369,  53  L.  ed.  769, 
12  Sap.  Ct.  Rep.  13 — Hewitt  v.  Schultz,  180 
U.  S.  159,  45  L.  ed.  473,  21  Sup.  Ct.  Rep. 
309— Northern  P.  R.  Co.  v.  St.  Paul,  M.  & 
H.  R.  Co.  26  Fed.  561 — Wisconsin  C.  R.  Co. 
T.  Forsjthe,  43  Fed.  885 — Bullard  v.  Des 
Moines  &  Ft.  D.  R.  Co.  62  Iowa,  385,  17 
N.  W.  609. 

664.  Where  there  was  not  enough  of  the 
alternate  odd  sections,  within  the  primary 
limits,  to  satisfy  a  grant  to  a  railroad  com- 
pany, lands  within  the  indemnity  limits  pre- 
scribed in  the  act,  which  had  been  selected 
by  the  company,  and  for  which  patent  had 
been  issued  to  it,  cannot  be  entered  under 
the  homestead  act  of  1862.  Ryan  v.  Central 
P.  R-  Co.  99  U.  S.  382,  25:  305 
Cited    In    Cedar    Rapids    &    M.    River    Co.    v. 

Herring,  110  U.  S.  39.  28  L.  ed.  61.  3  Sup. 
Ct.  Rep.  485 — St.  Paul  &  S.  C.  R.  Co.  v. 
Winona  ft  St.  P.  R.  Co.  112  U.  S.  731,  28 
L,  ed.  876,  5  Sup.  Ct.  Rep.  334 — Wisconsin 
C.  R.  Co.  V.  Price  County,  133  U.  S.  512.  33 
r..  od.  695.  10  Sup.  Ct.  Rep.  341 — Hewitt  v 
Sctaults,  180  U.  8.  151,  45  L.  ed.  470.  21 
Sup.  Ct.  Rep.  309 — Southern  P.  R.  Co.  v. 
Bell.  183  U.  S.  680.  46  U  ed.  386.  22  Sup. 
Ct.  Rep.  282— Clark  v.  Herlngton,  186  U.  S 
209,  46  L.  ed.  1130,  22  Sup.  Ct.  Rep.  872— 
Orefcon  ft  C.  R.  Co.  v.  United  States,  180 
U.  S.  112.  47  L.  ed.  731,  23  Sup.  Ct.  Rep 
615— Southern  P.  R.  Co.  v.  United  States, 
189  U.  8.  452,   47   I^.  ed.  900,  23  Sup.  Ct. 


Rep.  567 — Southern  l\  R.  Co.  v.  Orton,  6 
Sawy.  198,  32  Fed.  459,  Fed.  Cas.  Xo.  13,- 
188a — United  States  v.  MuIIan,  7  Sawy.  473,. 
10  Fed.  790 — United  States  v.  Central  P. 
R.  Co.  8  Sawy.  01,  11  Fed.  45G— Southern 
P.  R.  Co.  V.  Dull,  10  Sawy.  512,  22  Fed. 
493— Koehler  v.  Barln.  23  Fed.  165— United 
States  v.  Central  P.  R.  Co.  26  Fed.  481— 
Northern  P.  R.  Co.  v.  St.  Paul,  M.  &  M. 
R.  Co.  20  Fed.  562 — Southern  P.  R.  Co.  v. 
Orton,  S  Sawy.  198,  32  Fed.  479 — Southern 
P.  R.  Co.  V.  WIggs,  43  Fed.  335 — Lake  Su- 
perior Ship  Canal,  R.  ft  Iron  Co.  v.  Cunning- 
ham, 44  Fed.  830 — Northern  P.  R.  Co.  v. 
Amacker,  1  C.  C.  A.  349,  7  U.  S.  App.  33, 
49  Fed.  533— United  States  v.  Winona  ft  St. 
P.  R.  Co.  15  C.  C.  A.  116,  32  U.  S.  App. 
272.  67  Fed.  967— St.  Paul,  M.  ft  M.  R.  Co. 
V.  Sage,  17  C.  C.  A.  564,  36  U.  S.  App.  340. 
71  Fed.  46— United  States  v.  Chicago,  M.  ft 
St.  P.  R.  Co.  54  C.  C.  A.  547,  116  Fed.  971 
— United  States  v.  Cameron,  3  Ariz.  103. 
21  Pac.  177— Southern  P.  R.  Co.  v.  Wood,. 
124  Cal.  482,  57  Pac.  388-^ackson  v.  La 
Moure  County,  1  N.  D.  240.  46  N.  W.  449— 
Grandln  v.  La  Bar,  3  N.  D.  453,  57  N.  W. 
241— Iowa  Falls  ft  S.  C.  R.  Co.  v.  Beck,  67 
Iowa,  429,  25  N.  W.  686— Sioux  City  ft  St. 
P.  R.  Co.  V.  Countryman,  83  Iowa,  180,  49" 
N.  W.  72— Atchison,  T.  ft  S.  P.  R.  Co.  v. 
Rockwood,  25  Kan.  298 — Missouri,  K.  &  T. 
R.  Co.  V.  Noyes,  25  Kan.  348 — St.  Paul  ft 
S.  C.  R.  Co.  V.  Ward,  47  Minn.  44,  49  N. 
W.  401— Elllng  V.  Thexton,  7  Mont.  339,  16 
Pac.  931 — Vance  v.  Burlington  ft  M.  River 
R.  Co.  12  Neb.  288.  11  N.  W.  334— Altschul 
V.  Clark.  39  Or.  324,  65  Pac.  991— Wiscon- 
sin C.  R.  Co.  V.  Price  County,  64  Wis.  502, 
26  N.  W.  93. 

Lands  already  disposed  of. 

As  Excluded  from  Land  Grants,  see 
supra,  63. 

Land  Occupied  by  Railroad  Right  of 
Way,  see  supra,  327-329. 

Swamp  Lands,  see  also  supra,  410. 

Des  Moines  River  Lands,  see  supra,  461,. 
462. 

Previous  Disposition  as  Judicial  Ques- 
tion, see  Courts,  263. 

Identity  of  Tract  in  Question  v^^ith  that 
Previously  Disposed  of  as  Execu- 
tive, and  Not  Judicial,  Question, 
see  Courts,  259b. 

665.  An  act  for  the  relief  of  legal  repre- 
sentatives, authorizing  them  to  enter  land 
in  any  land  office,  etc.,  in  certain  states, 
does  not  authorize  entry  of  unpatented  lands 
which  have  been  surveyed  and  laid  off  for  a 
town  site.  By  the  term  "entry"  Congress 
meant  to  imply  the  appropriation  of  such 
lands  only  as  could  be  purchased  at  private 
sale.     Chotard  v.  Pope,  12  Wheat.  586, 

6:73r 
Cited  In   Eldred  v.   Sexton.   19   Wall.   196.    22 
L.   ed.    147 — King  v.    McAndrews.    104    Fed. 
432 — Hutton  v.  Frlsble,  37  Cal.  485— Surget 
V.  Doe,  24  Miss.  126. 

666.  A  pre-emptor  in  1872  of  land  which 
was  then  swamp  and  overflowed  was  not 
chargeable  with  knowledge  of  the  fact  that 
it  was  in  like  condition  years  before  so  as 
to  be  excluded  by  the  act  of  Congress  of 
1849  from  sale  imder  the  general  land  laws. 
Texas  &  P.  R.  Co.  v.  Smith,  159  U.  S.  66,  15 
Sup.  Ct.  Rep.  994,  40:  77 
Distinguished    In    Btirfonning    v.    Chicago.    St.^ 
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P.  M.  &  O.  B.  Co.  163  U.  S.  325,  41  L.  ed. 
170,  16  Sup.  Ct.  Rep.  1018. 

667.  Selection  of  lands  by  a  state  under 
the  act  of  September  4,  1841,  §  8,  granting 
lands  for  purposes  of  internal  improvement, 
does  not  interfere  with  the  settlement  and 
pre-emption  provided  for  in  other  provisions 
of  that  act.  The  first  in  time  is  first  in 
right.    Shepley  v.'  Cowan,  91  U.  S.  330, 

23:  424 
Cited  in  Wardwell  t.   Paige.  9  Or.  522. 

School  lands. 

What    Included    in    School   Lands,   see 

supra,  367-377. 
School  Lands  not  yet  Surveyed,  Selected 

or  Certified,  see  supra,  393. 
Invalidity    of    Subsequent    Patent,    see 

infra,  1105. 
See  also  supra,  343;  infra^  707. 

668.  The  approval  by  the  Secretary  of  the 
Interior  of  a  selection  of  public  land  in  lieu 
of  school  sections,  made  by  one  claiming  to 
be  the  agent  of  a  territory,  is,  if  nothing 
more,  a  withdrawal  from  private  entry  of 
the  selected  land,  which  continues  until  the 
approval  of  the  section  is  set  aside.  Jo- 
hanson  v.  Washington,  190  U.  S.  179,  23 
Sup.  Ct.  Rep.  826,  47:  1008 

669.  There  can  be  no  right  of  pre-emption 
to  land  selected  by  a  state  as  indemnity 
school  lands  and  certified  or  listed  as  such 
by  the  proper  officer  of  the  United  States. 
Durand  v.  Martin,  120  U.  S.  366,  7  Sup.  Ct. 
Rep.  587,  30:  675 
died  in  Caldwell  ▼.  Bush,  6  Wyo.  361,  45  Pac 

488. 

3Iexican,  French,  or  Spanish  grnnts. 

Whether  Area  Included  in  Private  Land 
Claim  is  Public  Land,  see  supra, 
10,  11. 

Exception  from  Railroad  Grant,  see 
supra,  195-201. 

Conclusiveness  of  Land  Office  Decision 
as  to  Lands  Included,  see  infra, 
1026. 

Spanish  Grants  Void  in  Their  Incep- 
tion, see  Private  Land  Claims,  200. 

Grants  not  Filed  Within  Time  Pre- 
scribed, see  Private  Land  Claims, 
454. 

See  also  supra,  536,  537. 

670.  Lands  claimed  under  ^fexican  grants 
were  excepted  from  the  operation  of  the  pre- 
emption laws,  when  they  were  extended  over 
the  state  of  California,  so  long  as  the  claims 
of  the  grantees  remained  undetermined,  and 
perAons  claiming  such  lands  under  those 
laws  are  trespassers  without  color  of  right. 
Van  Roynegan  v.  Bolton,  95  U.  S.  33, 

24:  351 
Hosmor  v.  Wallace,  97  U.  S.  575,  24:  1130 
Huff  v.  Boyle,  93  U.  S.  558,  23:  975 

Xewhall  v.  Sanger,  92  U.  S.  761,         23:  769 
Diaiinguished  In  I'nlted  States  v.  Northern  P 
R.  Co.  6  Mont.  354. 

Cited  In  Qulnn  v.  Chapman.  Ill  U.  S.  440. 
28  L.  ed.  476.  4  Sup.  Ct.  Rop.  508— Lock- 
hart  V.  Wills,  9  N.  M.  355,  54  Pac.  336. 

671.  Where    land    claimed   as    part   of   a 


Mexican  grant  was,  by  the  final  survey  of 
the  confirmed  grant,  ascertained  not  to  be 
part  of  that  grant,  it  then  became  subject 
to  entry  and  pre-emption  for  the  first  time. 
Quinn  v.  Chapman,  111  U.  S.  445,  4  Sup.  Ct. 
Kep.  508.  28:  476 

672.  A  pre-emption  right  under  the  laws 
of  the  United  States  cannot  be  acquired  by 
intrusion  and  trespass  upon  lands  in  the  ac- 
tual possession  of  others,  nor  to  lands  in 
California,  a  claim  to  which  under  a  for- 
eign title  was  at  the  time  pending  before 
the  tribunals  of  the  United  States  for  con- 
firmation. Tremouth  v.  San  Francisco,  100 
U.  S.  251,  25:  626 
Diatinouithed  in  Haven  t.  Haws,  68  Cal.  515 — • 

Caldwell  v.  Bush,  6  Wyo.  359,  45  Pac.  488. 

Cited  in  Durand  v.  Martin,  120  U.  S.  369,  30 
L.  ed.  677,  7  Sup.  Ct.  Rep.  587 — Hoadley  v 
San  Francisco  (Clark  ▼.  San  Francisco)  124 
U.  S.  640,  31  L.  ed.  655,  8  Sup.  Ct.  Rep. 
659 — Doolan  v.  Carr,  326  U.  8.  641,  81  L. 
ed.  852,  8  Sup.  Ct.  Rep.  1228 — San  Francis- 
co V.  Le  Roy,  138  U.  S.  664,  84  L.  ed.  1090, 
11  Sup.  Ct.  Rep.  864— Clipper  Mln.  Co.  v. 
Eli  Mln.  &  Land  Co.  194  U.  S.  231,  48  L. 
ed.  952,  24  Sup.  Ct.  Rep.  632— North  Noon- 
day Mln.  Co.  V.  Orient  Min.  Co.  6  Sawy. 
608,  11  Fed.  128— United  States  v.  Williams, 
30  Fed.  314 — Thallman  v.  Thomas,  49  C.  C. 
A.  319,  111  Fed.  279 — Cosmos  Exploration 
Co.  V.  Gray  Eagle  Oil  Co.  61  L.R.A.  242, 
50  C.  C.  A.  93,  112  Fed.  17— Field  v.  Grey. 
1  Ariz.  407,  25  Pac.  793— Davis  v.  Scott, 
66  Cal.  171 — Chapman  v.  Quinn,  56  Cal. 
206 — McBrown  v.  Morris,  59  Cal.  74 — Kel- 
ler V.  Berry,  62  Cal.  490 — Bullock  y.  Rouse, 
81  Cal.  595,  22  Pac.  910— Baker  v.  Brickell, 
87  Cal.  334,  25  Pac.  489— Calvin  v.  Pal- 
mer, 113  Cal.  62,  45  Fac.  172— Duggan  ▼. 
Davey,  4  Dak.  123,  26  N.  W.  887— Nlckals 
v.  Winn,  17  Nev.  195,  30  Pac.  435— Lock- 
hart  V.    Wills.    9   N.   M.    355,    64    Pac.   336. 

673.  A  purchaser  of  land  for  a  valuable 
consideration,  from  parties  who  obtained  ti- 
tle under  a  Mexican  grant  which  as  origi- 
nally made  and  confirmed  included  the  tract 
in  question,  is  entitled  to  such  lands  ad 
against  a  homestead  claimant.  Hays  v. 
Stciger,  156  U.  S.  387,  15  Sup.  Ct.  Rep.  412, 

39:463 

Lands  settled,  located,  or  surveyed. 

Effect  of  Void  or  Defective  Location  to 
Withdraw  Lands  from  Entry  or 
Settlement,  see  infra,  684-686. 

Relation  Back  of  Patent,  see  infra,  893- 
901. 

Deposits  of  Survey  in  General  Land  Of- 
fice as  Notice  to  Junior  Locator, 
see  infra,  966. 

See  also  infra,  759,  794. 

674.  A  settlement  cannot  be  made  upon 
public  lands  already  occupied;  as  against 
existing  occupants  the  subsequent  settle- 
ment of  another  is  ineffectual  to  establish  a 
pre-emptive  right,  and  such  subsequent  set- 
tlement is  not  improved,  or  in  any  respect 
rendered  more  efficacious,  by  the  fact  of  the 
purchase  from  earlier  occupants.  Quinbv 
V.  Conlan,  104  U.  S.  420,  26:  800 
Cited  in  Cowell  v.  Lammers,  10  Sawy.  252.  21 

Ifed.  20.^— Kirby  v.  Lewis.  39  Fed.  72— Cos- 
mos Exploration  Co.  v.  Gray  Eagle  Oil  Co. 
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«1  L.RJl  242,  50  C.  C.  A.  03,  112  Fed.  18— 
Goodwin  ▼.  McCabe,  75  Cal.  588,  17  Pac.  705 
— Rourke  ▼.  McNally,  98  Cal.  292.  33  Pac. 
62— Weeks  v.  Whito,  41  Kan.  572,  21  Pac. 
600— Norrls  v.  Heald,  12  Mont.  284,  33  Am. 
St.  Rep.  581,  29  Pac.  1121- -Lewis  v.  Rio 
Orande  Western  R  Co.  17  Utah,  513,  64 
Pac.  981 — Rio  Grande  Western  R.  Co.  v. 
Telluride  Power  Transmission  Co.  23  Utah, 
41.  63  Pac.  995 — Caldwell  Y.  Bush,  6  Wyu. 
353,  45  Pac.  488. 

675.  A  settlement  cannot  be  made  upon 
public  land  already  occupied;  as  to  exist- 
ing occupants,  the  settlement  of  another  is 
inelTectual  to  establish  a  pre-emptive  right. 
Mower  v.  Fletcher,  116  U.  S.  380,  6  Sup. 
Ct.  Reo.  409,  29:  593 
Hoamer  v.  Wallace,  97  U.  S.  575,  24:  1130 
Vi^tinguUhed  In  Haren  ▼.  Haws,  63  Cal.  515. 

Cited  in  Quinby  v.  Conlan,  104  U.  S.  423,  26 
L.  ed.  801 — Orchard  v.  Alexander,  157  U. 
8.  380.  39  L.  ed.  740,  15  Sup.  Ct.  Rep.  63.' 
— Clipper  Min.  Co.  v.  £11  Mln.  &  Land  Co. 
194  U.  S.  231,  48  L.  ed.  962,  24  Sup.  Ct. 
Rep.  632 — Cowell  ▼.  Lammers,  10  Sawy.  252. 
m  Fed.  203— United  States  ▼.  Williams,  30 
Fed.  314 — United  States  v.  Union -P.  R.  Co. 
61  Fed.  147— Dlller  v.  Hawley,  26  C.  C.  A. 
516.  48  U.  8.  App.  462,  81  Fed.  653— 
Cumberland  Teleph.  &  Tcleg.  Co.  t.  Louis- 
ville Home  Teleph.  Co.  110  Fed.  598 — Cos- 
mos Exploration  Co.  y.  Gray  Eagle  Oil  Co. 
61  L.R.A.  242,  50  C.  C.  A.  93,  112  Fed. 
17 — Empire  State-Idaho  Min.  &  Developing 
Co.  T.  Bunker  Hill  &  S.  Mln.  &  Concentrat- 
ing Co.  52  C.  C.  A.  221,  114  Fed.  419— 
Field  T.  Grey,  1  Ariz,  407,  25  Pac.  793— 
Davis  T.  Scott,  56  Cal.  170 — Hosmer  v.  Dug- 
gan,  56  Cal.  260 — McBrown  v.  Morris.  50 
■Cal.  74 — Keller  v.  Berry,  62  Cal.  490— 
Plnmmer  v.  Brown.  70  Cal.  547,  12  Pac.  464 
— Goodwin  V.  McCabe.  75  Cal.  588.  17  Pac. 
705— Hays  v.  Stelger,  76  Cal.  560.  18  Pac. 
670 — Bullock  V.  Rouse,  81  Cal.  595,  22  Pac. 
919 — Rhanklln  v.  McNamara,  87  Cal.  377.  20 
Pac.  .145 — Stewart  v.  Sutherland.  93  Cal.  276. 
28  Pac.  947— Watriss  v.  Reed,  99  Cal.  135. 
3-M  Pac.  775 — Weeks  \.  White,  41  Kan.  572. 
21  Pac.  600— Nickals  v.  Winn,  17  Nev.  195. 
.no  Phc.  4.r->— Lockhart  v.  Wills.  9  N.  M.  355, 
54  Pac.  336 — Caldwell  v.  Bush,  6  Wyo.  359. 
45  Pac.  488. 

676.  Xo  right  of  pre-emption  can  be  es- 
tablish<^d  by  settlement  and  improvement  on 
public  land,  where  the  claimant  forcibly  in- 
truded upon  the  possession  of  one  who  had 
already  settled  upon,  improved,  and  inclosed 
the  same  land.  Atherton  v.  Fowler,  96  U. 
S.  513.  24:  732 
DUtinguishcd  In   Martin  v.  Thompson.  62  Cal. 

622— Haven  v.  Haws,  63  Cal.  615— Caldwell 
T.  Bush,  6  Wyo.  359.  45  Pac.  488. 

Cited  tn    Moore   v.   Bobbins.   96   U.    S.   536.   24 
L.  ed.  851 — Hosmer  v.  Wallace.  97  U.  S.  580. 
24    I.,    ed.   1132— Mower  v.   Fletcher,   116   U 
S.  zm,  29  L.  ed.  595.  6  Sup.  Ct.  Rep.  409 — 
Dnrand  r.  Martin.  120  U.   S.  369.  30  L.  ed. 

677.  7  Sup.  Ct.  Rep.  587 — Haws  v.  Victoria 
Coi>per  Mln.  Co.  160  U.  S.  317,  40  L  ed. 
441.  16  Sup.  Ct.  Rep.  282— Del  Monte  Mln. 
ft  Mill.  Co.  V.  Last  Chance  Mln.  ft  Mill.  Co. 
m  r.  S.  80.  43  L.  ed.  83.  18  Sup.  Ct.  Rep. 
895— North  Noonday  Mln.  Co.  v.  Orient  Mln. 
Co.  6  Sawy.  508.  11  Fed.  128— United  States 
T.  Williams.  30  Fed.  314 — Cahalan  v.  Mc- 
Tague.  46  Fed.  253— United  States  v.  La- 
Cbappelle,  81  Fed.  157 — Tustln  v.  Adams.  87 
Fed.  380 — Nevada   Sierra   Oil   Co.   v.   House 


Oil  Co.  98  Fed.  680 — Cosmos  Exploration  Co. 
V.  Gray  Eagle  Oil  Co.  104  Fed.  46 — Cumber- 
land Teleph.  &  Teleg.  Co.  v.  Louisville  Home 
Teleph.  Co.  110  Fed.  598 — Thallmann  v. 
Thomas,  49  C.  C.  A.  319,  111  Fed.  279-- 
Cbsmos  Exploration  Co.  v.  Gray  Eagle  Oil 
Co.  61  L.R.A.  242,  50  C.  C.  A.  93,  112  Fed. 
17 — Paclflc  Land  ft  I  m  pro  v.  Co.  ▼.  El  wood 
on  Co.  61  L.R.A.  242.  50  C.  C.  A.  93.  112 
Fed.  18— Fee  v.  Durham.  57  C.  C.  A.  588. 
121  Fed.  472— Field  v.  Grey,  1  Arlx.  407. 
25  Pac.  793— Balsz  v.  Llebenow,  4  Ariz.  231, 
36  Pac.  209 — TIdwell  v.  Chlrlcahna  Cattle 
Co.  5  Ariz.  305.  53  Pac.  192 — Davis  v.  Scott, 
56  Cal.  170 — Hosmer  v.  Duggan,  56  Cal.  261 
— McBrown  v.  Morris,  59  Cal.  71 — Keller  v 
Berry,  62  Cal.  490 — Plummer  ▼.  Brown,  70 
Cal.  647,  12  Pac.  464— Goodwin  v.  McCabe. 
75  Cal.  588,  17  Pac.  705 — Stewart  v.  Suther- 
land, 93  Cal.  276,  28  Pac.  947 — Rourke  v. 
McNally,  98  Cal.  292,  33  Pac.  62— McGuIre 
V.  Brown,  106  Cal.  670.  30  L.R.A.  889,  30 
Pac.  1060 — Miller  v.  Chrlsman.  140  Cal.  447, 
98  Am.  St.  Rep.  63,  73  Pac.  1083 — Weed  v. 
Snook,  144  Cal.  443,  77  Pac.  1023— Dwin- 
nell  V.  Dyer,  146  Cal.  30,  78  Pac.  247 — 
Forbes  v.  Driscoll,  4  Dak.  343,  31  N.  W. 
633— Weeks  v.  White,  41  Kan.  572,  21  Pac. 
600— Mlchaells  v.  Michael  Is,  43  Minn.  125, 
44  N.  W.  1149 — Meyendorf  v.  Frohner,  3 
Mont.  335— NIckals  v.  Winn,  17  Nev.  192. 
30  Pac.  435 — Brown  v.  Klllabrew,  21  Nev. 
440,  33  Pac.  865 — .\dams  v.  Couch,  1  Okla. 
37,  26  Pac.  1009 — Sproat  v,  O^irland,  2  Okla. 
58.  55  Pac.  886 — Down  man  v.  Saunders,  3 
Okla.  235,  41  Pac.  104— Woodruff  v.  Wal- 
lace, 3  Okla.  366.  41  Pac.  357— McMichael 
V.  Murphy,  12  Okla.  165.  70  Pac.  189— 
McGce  v.  Corbln.  96  Tex.  42,  70  S.  W.  79— 
Laurondeau  v.  Fugelli,  1  Wash.  560,  21  Pac. 
29 — Laurendeau  v.  Fugelli,  5  Wash.  633,  82 
Pac.  465 — Elwood  v.  Dickinson,  26  Wash. 
642,   67  Pac.  370. 

677.  Lands  originally  public  cease  to  be 
public  after  they  have  been  entered  at  the 
Land  OfYice  and  a  certificate  of  entry  has 
been  obtained.  Hastings  &  D.  R.  Co.  v. 
Whitney,  132  U.  S.  357,  10  Sup.  Ct.  Rep. 
112,  33:  363 

Cited  In  United  States  v.  Missouri,  K.  ft  T. 
R.  Co.  141  U.  S.  369,  35  L.  ed.  769,  12  Sup. 
Ct.  Rep.  13— Sioux  City  ft  I.  F.  Town  Lot  ft 
Land  Co.  v.  Griffey,  143  U.  S.  40,  36  L.  ed. 
66,  12  Sup.  Ct.  Rep.  362— Bardon  v.  Northern 
P.  R.  Co.  145  U.  S.  540,  30  L.  ed.  809,  12 
Sup.  Ct.  Rep.  856 — United  States  v.  South- 
ern P.  R.  Co.  146  U.  S.  604,  36  L.  ed.  1100, 
13  Snp.Ct.  Rep.  152 — Monroe  Cattle  Co.  v. 
Becker,  147  U.  S.  57,  37  L.  ed.  77,  13  Sup. 
Ct.  Rop.  217— Dealy  v.  United  States,  152 
IT.  S.  544,  38  L.  ed.  547,  14  Sup.  Ct.  Rep. 
680- -Northern  P.  R.  Co.  v.  Colburn,  164  U. 
S.  3S7,  41  L.  ed.  480,  17  Sup.  Ct.  Rep.  98 
— United  States  v,  Garretson.  42  Fed.  23 — 
Wisconsin  C.  R.  Co.  v.  Forsythe,  43  Fed.  887 
— Whitney  v.  Taylor.  45  Fed.  617 — Northern 
P.  R.  Co.  V.  Sanders.  1  C.  C.  A.  197,  7  U. 
S.  App.  47,  49  Fed.  134 — Amackcr  v.  North- 
ern P.  R.  Co.  7  C.  C.  A.  520.  15  U.  8.  App. 
279.  58  Fed.  851— United  States  v.  Union  P 
R.  Co.  61  Fed.  148 — Hartmann  v.  Warren,  70 
Fed.  948 — Illbberd  v.  Slack.  84  Fed.  575 — 
.Tames  v.  Germania  Iron  Co.  46  C.  C.  A. 
482,  107  Fed.  603— Teller  v.  United  States, 
51  C.  C.  A.  236,  113  Fed.  280— Teller  v. 
United  StAtes.  54  C.  C.  A.  353,  117  Fed.  581 
Mcc^ulre  v.  Brown.  106  Cal.  666,  30  L.R.A. 
387.  39  Pac.  1060— Davis  v.  Magoun.  109 
Iowa,  326.  80  N.  W.  423— Weeks  v.  Brid»r- 
man.  46  Minn.  392.  49  N.  W.  191— Peers  v. 
Deluchi,   21   Nev.   170,   26  Pac.   228— Larsen 
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▼.  Oregon  R.  &  Net.  Co.  19  Or.  246,  23  Pac. 
974— Stewart  v.  Altstock,  22  Or.  187,  29 
Pac.  553 — Keane  t.  Brygger,  3  Wash.  344, 
28  Pac.  653. 

678.  A  subsisting  entry  of  record  upon 
public  lands  is  such  an  appropriation  of  the 
tract  as  segregates  it  from  the  public  do- 
main and  precludes  it  from  subsequent 
homestead  entry,  pre-emption,  settlement, 
sale,  or  grant.  Sturr  v.  Beck,  133  U.  S.  541, 
10  Sup.  Ct.  Rep.  350,  33:  761 
Cited  In  Spokane  Falls  &  N.  R.  Co.  v.  Zlegler, 

0  C.  C.  A.  551,  15  U.  S.  App.  472.  61  Fed. 
394r— Krall  v.  United  States,  24  C.  C.  A.  545, 
48  U.  S.  App.  351,  79  Fed.  243 — McGulre  v. 
Brown,  106  Cal.  666.  30  L.R.A.  387,  39 
Pac.  1060 — Scott  V.  Toomey,  8  S.  D.  B50, 
67  N.  W.  838 — Lone  Tree  Ditch  Co.  v. 
Cyclone  Ditch  Co.  15  S.  D.  522,  91  N.  W. 
852 — Sproat  v.  Durland,  2  Okla.  39,  35  Pac. 
886— McMlchael  v.  Murphy,  12  Okla.  160, 
70  Pac.  189 — Oklahoma  City  ▼.  McMaster, 
12  Okla.  588,  73  Pac.  1012 — Johnson  v.  Brid- 
al Veil  Lumbering  Co.  24  Or.  187,  38  Pac. 
528 — Cole  ▼.  Logan,  24  Or.  308,  33  Pac. 
568 — Lockwitz  v.  Larson,  16  Utah^  281,  52 
Pac  279. 

679.  Lands  surveyed  are  as  completely 
withdrawn  from  a  subsequent  locator  as 
land  patented.  Jackson  ex  dem.  Anderson 
V.  Clark,  1  Pet.  628,  7:  290 
Cited  in   Olbson   v.   Chouteaa,   89   Mo.    564 — 

Dresback  y.  McArthur,  7  Ohio,  Pt.  1,  pi 
160— Stubblefleld  y.  Boggs,  2  Ohio  St.  221. 

680.  Where  a  survey  and  patent  show 
a  river  to  be  one  of  the  boundaries  of  the 
tract,  it  is  a  legal  deduction  that  there  is 
no  vacant  land  left  for  appropriation  be- 
tween the  river  and  the  river  boundary  of 
such  tract.  St.  Clair  County  v.  Lovingston, 
23  Wall.  46,  .    23:  59 

681.  When  lands  have  once  been  sold  by 
the  United  States  and  the  purchase  money 
paid,  the  lands  sold  are  no  longer  subject 
to  entry,  and  the  subsequent  patent  of  the 
same  lands  to  another  person  is  void.  Sim- 
mons V.  Wagner,  101  U.  S.  260,  25:  910 
Cited  in  Dibble  v.   Belllngham   Bay  Land   Co. 

163  U.  8.  74,  41  L.  ed.  75,  16  Sup.  Ct. 
Rep.  939 — Cawley  y.  Johnson,  21  Fed.  495 
StimsoB  Land  Co.  v.  Rawson,  62  Fed. 
428 — Cosmos  Exploration  Co.  v.  Gray  Eagle 
Oil  Co.  61  L.R.A.  238,  50  C.  C.  A.  87,  112 
Fed.  11 — Olive  Land  &  Development  Co.  v. 
Olmstead,  103  Fed.  576 — United  States  y. 
Des  Moines  Valley  R.  Co.  28  C.  C.  A.  272, 
55  U.  S.  App.  246,  84  Fed.  44 — American 
Mortg.  Co.  y.  Hopper,  12  C.  C.  A.  298,  26 
U.  S.  App.  12,  64  Fed.  558 — Godding  v. 
Decker,  3  Colo.  App.  204,  32  "Pac.  832 — 
Horsky  v.  Mo  ran,  21  Mont.  360,  53  Pnc.  1064 
— Risdon  y.  Davenport,  4  8.  D.  564,  57  N.  W. 
482 — Bash  v.  Cascade  Mln.  Co.  29  Wash.  53, 
69  Pac.  402 — Cornelius  v.  Kessel,  53  Wis. 
403,   10  N.   W.   520. 

682.  When  public  lands  have  been  opened 
to  private  acquisition,  a  person  who  com- 
plies with  all  the  requisites  to  entitle  him 
to  a  patent  in  a  particular  lot  is  to  be  re- 
prardod  as  the  equitable  owner  thereof,  and 
the  land  is  no  longer  open  to  location.  The 
public  faith  has  become  pledged  to  him,  and 
any  subsequent  grant  of  the  same  land  to 
another  party  is  void,  unless  the  first  loca- 


tion   or   entry    be   vacated   and   set   aside. 
VVirth  v.  Branson,  98  U.  S.  118,  25:  86 

Cited  In     Simmons  v.  Wagner,  101  U.  S.  261, 
25  L.  ed.  911— Wlddlcombe  v.  Childers,  124 
XJ.   S.   405,   31    L.   ed.   430,   8   Sup.   Ct.   Rep. 
517 — Benson    Min.    &   Smolting    Co.    v.    Alta 
Mln.   &   Smelting   Co.   145    U.    S.   433,   30   L, 
ed.    764,    12    Sup.   Ct.   Rep.   877— Hedrick  v. 
Atchison,  T.  &  S.  F.  R.  Co.   167  U.  S.  679, 
42  L.  ed.  322,   17  Sup.  Ct.  Rep.  922 — Gray 
y.    Jones,    4    McCrary,    521,    14    Fed.    86 — 
Cawley  y.  Johnson,  21  Fed.  495 — Hamilton  v. 
Southern    Nevada    Gold    &    S.    Min.    Co.    1% 
Sawy.   118,   33    Fed.   566 — Aurora   Hill    Con. 
sol.  Min.  Co.  v.  85  Mln.  Co.  12   Sawy.  360, 
34  Fed.  518 — Amador  Mrdean  Gold  Min.  Co. 
y.    South   Sprlnghlll   Gold   Min.   Co.   36   Fed. 
670 — Black  v.  Elkhorn  Mln.  Co.  49  Fed.  55a 
— ^United   States   v.    Steenerson,    1    C.   C.    A. 
657,  4  U.  S.  App.  332,  50  B'ed.  507— Ameri- 
can Mortg.  Co.  V.  Hopper,  56  Fed.  70 — De- 
weese  %.  Reinhard,  10  C.  C.  A.  57,  19  U.  S. 
App.  698,  61  Fed.  779 — Stimson  Land  Co.  y. 
Rawson,  62  Fed.  428 — American  Mortg.  Co.  v. 
Hopper,  12  C.  C.  A.  298,  29  U.  S.  App.  12, 
64  Fed.  558— Olive  Land  &  Development  Co. 
v.   Olmstead,   103  Fed.   576 — Cosmos  Explor- 
ation Co.  V.  Gray   Eagle  Oil  Co.  61   L.R.A. 
238,  50  C.  C.  A.  87,  112  Fed.  11— Tegarden 
V.  LeMarchel,  129  Fed.  490 — G*lkersoD-SIoss 
Co.  y.  Forbes,  54  Ark.  149,  26  Am.  St.  Rep. 
29,  15  S.  W.  191 — ^McNee  v.  Donahue,  76  CaL 
506,  18  Pac.  438 — Pioneer  Land  Co.  v.  Mad- 
dux,  109  Cal.  641,  50  Am.   St.  Rep.  67,   42 
Pac.  295 — Risdon  v.  Davenport,  4  S.  D.  564, 
57  N.   W.  482 — Purcell  v.   Lang,   108   Iowa. 
202,    78   N.    W.    1005— Weeks    v.    White,    41 
Kan.  672,  21  Pac.  600 — Janes  v.  Wilkinson^ 
2  Kan.  App.  369,   42  Pac.   735 — Sanborn  v. 
Vance,   69  Mich.    226,   37   N.   W.   273— Hed- 
rick V.  Atchison,  T.  Jb  S.  F.  R.  Co.  120  Mo. 
540,  26  S.  W.  759 — Johnson  v.  Fluetsch,  17» 
Mo.  470,  75  S.  W.  1005 — Horsky  v.  Moran,  21 
Mont.  361,  53  Pac.  1064 — Murray  v.  Montana 
Lumber  it  Mfg.  Co.  26  Mont.  22,  63  Pac.  71& 
— Headley  v.  Coffraan,  38  Neb.  73,  56  N.  W. 
701— Magruder  v.  Ksmay,  35  Ohio  St.  232 — 
Steele  v.  Boley,  6  Utah,  812,  22  Pac.  311— 
State  ex   rel.   Billings  v.  Bridges,  22  Wash. 
65,  79  Am.  St.  Rep.  914,  60  Pac.  60 — Bash 
V.   Cascade   Mln.  Co.   29   Wash.   53,  69  Pac. 
402 — Dledrick  v.  Northwestern  Union  R.  Co. 
47  Wis.  665,  8  N.  W.  749— Fowler  v.  Scott, 
64  Wis.   514,  25  N.   W.   716. 

liands  already  patented. 

Construction  of  Grants  as  Excluding- 
Lands  already  Granted  or  Disposed 
of,  see  supra,  61. 

Patent  Issued  in  Name  of  Person  De- 
ceased, see  infra,  1114. 

Probative  Effect  of  Patent  from  Gov- 
ernor of.  Northwest  Territory,  aee 
Evidence'  2440. 

683.  A  patent  appropriates  the  land  it 
covers;  and  that  land,  being  no  lonp^er  va- 
cant, is  no  lonj»er  subject  to  location. 
Hoofnagle  v.  Anderson,   7   Wheat.   212, 

5:437 

Cited  In  Porter  v.  Robb.  7  Ohio.  pt.  1,  p.  210 — 

Stubblefiield   v.    Bopgs,    2   Ohio   St.   218— l>e 

court  y.  Sproul,  60  Tex.  372,  1  S.  W.  337 — 

M'Clung  v.  Hufhes,  5  Rand.  (Va.)  477. 

Prior  location  or  sarvey  void  or  void- 
able. 

Avoidable  Patents,  see  infra,  1121. 

684.  When  a  siin-ey  is  void  for  circum- 
stances not  appearing  of  record  on  its  face. 
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which  must  be  proved  by  extrinsic  evi- 1 
deuce,  a  second  enterer  cannot  adduce  such 
proof,  because  he  is  by  statute  not  allowed 
to  obtrude  on  an  existing  survey  by  a  sec- 
ond location.  Niswanger  v.  Saunders,  1 
WalL  424,  17:  599 

Cited  in  Cragin  t.  Powell,  128  U.  8.  699.   32 

L.  ed.  568,  9  Sup.  Ct.  Rep.  203 — Wlnsor  v. 

O'Connor,  69  Tex.  577,  8  S.  W.  519. 

685.  A  homestead  entry  on  land  in  Okla- 
homa territory,  which  is  valid  upon  its  face, 
although  made  by  one  in  fact  personally 
disqualified  to  make  a  valid  entry,  prevents 
the  initiation  of  homestead  rights  by  an- 
other while  it  remains  uncanceled  of  record 
by  some  direct  action  of  the  Land  Office  or 
by  relinquishment.  McMichael  v.  Murphy, 
197  U.  S.  304,  25  Sup.  Ct.  Rep.  460, 

49:  766 

686.  If  the  proper  officers  of  the  United 
States  approve  a  selection  of  lieu  school 
lands,  the  school  selections  being  in  disput- 
ed territory  outside  the  limits  of  an  unset- 
tled survey  by  the  United  States  of  a  pri- 
vate claim,  and  issue  the  proper  certified 
lists,  and  the  purchaser  under  such  a  title 
enters  into  possession  of  the  land,  and  im- 
proves, cultivates,  and  holds  it,  no  one,  by 
forcibly  or  surreptitiously  getting  into  pos- 
session, can  make  a  pre-emption  settlement 
which  will  defeat  his  title.  Mower  v. 
Fletcher,  116  U.  S.  380,  6  Sup.  Ct.  Rep.  409, 

29:  593 
Cited  in  Durand  v.  Martin,  120  U.  S.  369,  30 
L.  ed.  677,  7  Sup.  Ct.  Rep.  687 — Buena  Vista 
Petroleum  Co.  y.  Tulare  Oil  &  Min.  Co.  67 
Fed.  228 — Garrard  v.  Silver  Peak  Mines,  86 
C.  C.  A.  604,  94  Fed.  985 — Iowa  Railroad 
Land  Co.  v.  Davis,  102  Iowa,  132,  71  N.  W. 
229 — Mower  v.  Kemp,  42  La.  Ann.  1018, 
8  So.  880. 

Bight  to  locate  on  canceled  or  relin- 
quished entry. 

On  Reservation  Abandoned  or  Thrown 
Open,  see  supra,  652. 

Effect  of  Purchase  of  Relinquishment 
to  Cure  Junior  Settlement,  see 
supra,  674. 

Priority  as  between  Settler  on  Home- 
stead Entry  but  never  Occupied, 
and  Purchaser  of  Entryman's  Re- 
linquishment, see  infra,  833. 

See  also  infra,  807. 

887.  The  withdrawal  of  an  entry  is  void 
if  made  without  authority  from  the  locator 
or  those  who  have  succeeded  to  his  rights. 
A  locator,  when  about  to  enter  a  tract  of 
land  from  which  a  warrant  has  been  with- 
drawn, should  ascertain  at  whose  instance 
the  withdrawal  was  made,  and  investigate 
the  authority  under  which  he  acted.  Gait 
▼.  Galloway, '4  Pet.  332,  7:  876 

688.  Where  an  entry  for  land  is  void  and 
is  set  aside,  the  iJnitcd  States  holds  the 
land  as  if  no  entry  had  been  made;  and 
can  grant  it  again  upon  such  terms  and  con- 
ditions as  Congress  may  prescribe.  Mc- 
Carthy V.  Mann,  19  Wall.  20,  22:  49 
0U9d  in  German  Ins.  Co.  v.  Hayden,  21  Colo. 

137,  52  Am.  St.  Rep.  206,  40  Pac.  453. 


689.  The  right  of  entry  given  by  the  act 
of  Congress  of  May  14,  1880  (21  Stat,  at 
L.  141,  chap.  89,  U.  S.  Comp.  Stat.  1901,  p. 
1392),  §  2,  to  a  contestant  who  procures 
the  cancelation  of  a  homestead  entry,  in- 
ures to  the  benefit  of  one  who,  by  his  con- 
test, induced  the  relinquishment  in  the  local 
land  office  of  a  homestead  entry  of  land  in 
Oklahoma  territory  prima  facie  valid,  but 
made  by  one  in  fact  disqualified  to  make  the 
entry,  although  a  settlement  was  made  in- 
termediate the  homestead  entry  and  the 
initiation  of  the  contest;  since  such  entry, 
though  ineffectual  to  vest  any  rights  in 
the  entryman,  was  sufficient  to  prevent  the 
acquisition  of  homestead  rights  by  another 
until  it  had  been  set  aside.  Hodges  v.  Col- 
cord,  193  U.  S.  192,  24  Sup.  Ct.  Rep.  433, 

48:  677 
Cited  in  McMichael  v.  Murphy,  197  U.  S.  311, 
49  L.  ed.   769,   25   Sup.   Ct.   Rep.  460 — Gra- 
ham V.  Great  Falls  Water  Power  &  Townsite 
Co.  30  Mont.  397,   76  Pac.  808. 

Public  offer  as  prereqaisite  to  private 
entry. 

Price  of  Desert  Lands,  see  infra,  816, 
818. 

690.  It  is  a  fundamental  principle  in  the 
land  system  of  this  country,  that  private  en- 
tries are  never  permitted  until  after  the 
lands  have  been  exposed  to  public  auction, 
at  the  price  for  which  they  are  afterwards 
subject  to  entry.  They  are  first  surveyed; 
then  a  day  is  appointed  for  their  sale,  by 
the  President,  which  is  to  be  kept  open  for 
two  weeks.  At  this  sale  they  are  offered  at 
a  minimum  price,  and  cannot  be  sold  for 
less,  but  may  be  sold  for  as  much  more  as 
anyone  will  give,  and  what  remains  unsold 
at  the  close  of  such  sale  is  subject  to  entry 
at  that  price.  Eldred  v.  Sexton,  19  Wall. 
189,  22:  146 

691.  The  proviso  in  the  act  of  June  15, 
1832,  regarding  notice  of  claims  and  pay- 
ment of  money  thereon  at  least  three  weeks 
before  the  date  of  public  sale,  to  be  desig- 
nated by  the  President,  cannot  be  construed 
as  applying  to  a  township  where  the  lands 
had  already  been  exposed  to  sale  by  order 
of  the  President,  in  1829.  The  act  having 
been  passed  in  1832,  a  compliance  with  it 
was  impossible,  and  it  must  therefore  be  con- 
strued as  applying  prospectively  to  those 
lands  which  had  not  been  exposed  to  public 
sale.    Surgett  v.  Lapice,  8  How.  48,  12:  982 

692.  Under  the  act  of  1841,  §  14  (5  Stat, 
at  L.  457),  and  the  act  of  March  3,  1853 
(10  Stat,  at  L.  244),  no  pre-emption  claim 
was  of  any  avail  against  a  purchaser  of  the 
land  of  the  public  sales,  unless,  before  they 
commenced,  the  claimant  had  proved  up  his 
settlement  and  paid  for  the  land.  Moore  v. 
Robbins,  96  U.  S.  530,  24:  848 

4.  Surveys     and    Platting     of     Vacant 

Lands, 


Survey    of    Virginia    Military    Lands,    see 
supra,  469-500. 
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Location   of   New  Madrid   Warrants   Prior 

to  Survey,  see  supra,  530-532. 
Survey  as  Essential  to  Passing  of  Title,  see 

supra,  566-568. 
Exclusion  of  Unsurveyed  Lands  from  Set- 

tlf^ment,  see  supra,  619,  620. 
Necessity  of  Exposure  to  Public  Sale  before 

Opcnin*;  to   Private  Entry,   see  supra, 

690-692. 
Time  for  Pre-emption  Notice  after  Return  of 

Survey,  see  infra,  781. 
Deposits  of  Survey  in  General  Land  Office 

as  Notice  to  Junior  Locator,  see  infra, 

966. 
Defective  Survey  Cured  by  Patent,  see  infra, 

1117. 
Boundaries  of  Surveys,  see  Boundaries,  IV. 

d. 
Meander   Lines  as   Boundary    in    Running 

Survey,  see  Boundaries,  96-103. 
Surveys  as  Evidence,  see  Evidence,  IV.  g. 
Plat  as  Sufficient  Evidence  of  Survey,  see 

Evidence,  2445. 
Grants    under    Former    Governments,    see 

Private  Land  Claims,  I.  c. 
Validity  of  Private  Surveys  to  Locate  Pri- 
vate   Land   Grants,   see   Private    Land 

Claims,  542,  543. 

693.  The  Secretary  of  the  Interior  may 
properly  refuse  to  order  a  survey  of  an  isl- 
and or  to  take  any  action  tending  to  encour- 
age a  settlement  there,  where  the  govern- 
ment is  engaged  in  making  large  expendi- 
tures connected  with  the  improvement  of  the 
river,  to  stop  the  drifting  character  of  the 
island,  and  the  sums  expended  so  largely 
exceed  any  possible  return  from  the  sale  of 
the  island  as  to  indicate  that  the  govern- 
ment designs  to  appropriate  it  to  special 
uses.  United  States  ex  rel.  Carrick  v.  La- 
mar (Carrick  v.  Lamar)  116  U.  S.  423,  6 
Sup.  Ct.  Rep.  424,  29;  677 

694.  The  public  authorities  have  the  op- 
tion to  declare  the  true  mouth  of  a  river  for 
the  purposes  of  survey  and  sale  of  the  pub- 
lic land.  Bates  v.  Illinois  C.  R.  Co.  1  Black, 
204,  17:  158 
Cited  in  Home  v.  Smith,  159  U.  S.  45,  40  L. 

ed.  70,  15  Sup.  Ct.  Rep.  988. 


Editorial  note. 

Errors  in  surveys. 
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Survey  of  fractional  sections. 

695.  The  surveyor  general  has  power  to 
make  fractional  subdivisions  or  fractional 
sections  of  public  lands,  containing  more 
than  80  acres.  Gazzam  v.  Phillips,  20  How. 
372,  15:  958 
Cited   in    Kean    v.    Calumet    Canal    ft   Improv. 

Co.  190  U.  S.  489,  47  L.  ed.  1149.  23  Sup. 
Ct.  Rep.  651 — Grand  Rapids  Ice  ft  Coal  Co. 
V.  South  Grand  Rapids  Ice  &  Coal  Co.  102 
Mich.  23.^.  25  L.R.A.  817,  47  Am.  St.  Rep. 
616,   60  N.  W.  681. 

696.  Under  the  act  of  Congress  of  1820, 
it  is  the  duty  of  the  surveyor  general  to  lay 
out  a  fractional  section  in  such  a  manner 
that  an  entire  quarter  section  may  be  had. 
if  the  fraction  will  admit  ot  it;  and  he  has 
no  right  to  divide  a  fractional  section  by 
arbitrary  lineSi  so  as  to  prevent  a  regular 


quarter  section  from  being  taken  up.  Brown 
v.  Clements,  3  How.  650,  11:  767^ 

Overruled  In  Gazzam  v.  Phillips,  20  How.  377, 
15  L.  ed.  961. 

Cited  In  White  T.  United  States,  15  Ct.  CK 
313 — Chapman  v.  Polack,  70  Cal.  494.  11 
Pac.  704— Stolp  v.  Soyt.  44  111.  224— Brit- 
ton  V.  Ferry,  14  Mich.  69 — Keyser  v.  Suther- 
land. 59  Mich.  460,  26  N.  W.  865— Palmer  v. 
Dodd,  64  Mich.  476,  31  N.  W.  209— ('lute  v. 
Fisher,  05  Mich.  51,  31  N.  W.  614— Wilson  v. 
Hoffman,  70  Mich.  559,  38  N.  W.  558 — Lamp- 
rey V.  Stato,  52  Minn.  195,  18  L.R.A.  677,  38- 
Am.  St.  Rep.  541,  53  N.  W.  1139. 

Conclusiveness  of  survey;  resiirvey. 

Conclusiveness  on  Courts,  of  Land  Office- 
Decisions  and  Acts,  see  Courts, 
260a-267a. 

Conclusiveness  and  ElTect  of  Confirma- 
tory Survey,  see  Private  Land 
Claims,  632-643. 

Right  to  Reformation  where  Survey  had 
been  Followed  Instead  of  Resurvey 
which  Complainant  Knew,  see 
infra,  1076. 

Necessity  of  Approval  of  Survey  to  Fix 
Limits  of  Lands  Reserved,  see 
supra,  654. 

As  against  Junior  Entry  of  Land,  see 
supra,  684. 

To  Surveys  Generally,  see  infra,  1038- 
1040. 

Remedy  against  Erroneous  or  Wrong- 
ful Resurvey,  see  infra,  1058-1060. 

697.  Government  surveys  of  public  lands 
are  not  open  to  collateral  attack  in  an  ac- 
tion at  law  between  private  parties.  Whit- 
aker  v.  McBride,  197  U.  S.  510,  25  Sup.  Ct. 
Rep.  530,  49 :  857 
Cited  In  Oleason  y.   White,   199  V.   S.  60.  50 

L.  od.  88,  25  Sup.  Ct.  Rep.  782— Knecland 
V.  Korter,  40  Wash.  368,  1  L.R.A. (N.S.)  749„ 
82  Pac.   608. 

698.  A  survey  of  a  grant  authorized  by 
act  of  Congress  cannot  be  shown  to  be  in- 
correct in  a  suit  between  individuals.  Stone- 
road  V.  Stoneroad.  158  U.  S.  240,  15  Sup. 
Ct.  Rep.  822,  39:  966 
Cited  In  Russell  v.  Maxwell  Land  Grant  Co.  15S 

U.  S.  258,  39  L.  ed.  972,  15  Sup  Ct.  Rep 
827— Home  v.  Smith,  159  U.  S.  43,  40  L. 
ed.  69,  15  Sup.  Ct.  Rep.  98S — DoGuyer  v. 
Banning,  167  U.  S.  742,  42  L.  ed.  346,  17 
Sup.  Ct.  Rep.  937 — Kean  v.  Calumet  Canal 
&  Improv.  Co.  190  U.  S.  460,  47  L.  ed.  1137, 
23  Sup.  Ct.  Rep.  651 — Brown  v.  Parker,  127 
Mich.  393,  86  N.  W.  989. 

699.  The  government  is  bound  by  a  survey 
made  under  its  direction,  approved  and 
recognized  by  it  as  valid  for  many  years, 
and  according  to  which  land  has  been  sold. 
The  commissioner  cannot,  in  summary  man- 
ner, set  aside  the  entry  of  a  purchaser  hold- 
ing a  patent  certificate,  on  the  ground  that, 
by  a  resurvey,  his  house  is  found  not  to  be 
upon  the  land  pre-empted  by  him.  Lind^ev 
V.  Hawcs.  2  Black,  554,  17:  26'& 
Cited  in  St.  Paul  &  P.  R.  Co.  v.  Schurmelr,  7 

Wall.  289,  19  L.  ed.  78— Miller  v.  White,  23 
Fla.  307,  2  So.  614— Britton  v.  Forry.  14 
Mich.  70— Sanborn  v.  Vance,  69  Mich.  227, 
37  N.  W.  273— St.  Paul,  S.  &  T.  F.  R.  Co.  V. 
First  Div.  of  St.  Paul,  &  P.  R.  Co.  26  Minn. 
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84,  49  N.  W.  303 — Lamprey  ▼.  Mead,  54 
Minn.  299,  40  Am.  St.  Bep.  328,  55  N.  W. 
1182. 

700.  The  fact  that  the  survey  on  which 
the  patent  issued  was  contested  at  every 
step  by  the  interested  parties,  and  was  final- 
ly decided,  after  six  months'  consideration, 
by  the  Secretary  of  the  Interior  affirming 
the  decision  of  the  Land  Office, — affords 
strong  evidence  of  its  correctness  and  hon- 
esty. United  States  v.  San  Jacinto  Tin  Co. 
125  U.  S.  273,  8  Sup.  Ct.  Rep.  850,  31 :  747 
Cited  in  X-'nited  States  v.  King,  27  C.  C.  A.  512. 

48  U.  S.  App.  542,  83  Fed.  191. 

701.  The  Secretary  of  the  Interior  has  au- 
thority to  set  aside  one  survey  of  public 
lands,  and  to  order  a  new  survey.  Knight 
V.  United  Land  Asso.  142  U.  S.  161,  12  Sup. 
Ct.  Rep.  258,  35:  974 

6.  Sale. 

Claims  for  Over-Payment,  see  Claims,  28, 
29,  99. 

Sale  by  United  States  of  Lands  Ceded  to  it 
by  Cherokees,  see  Indians,  101. 

Pre-emption  Purchases  and  Matters  Pre- 
liminary thereto,  see  infra,  I.  e,  7. 

Right  of  Fraudulent  Purchaser  to  Plead  his 
own  Fraud  in  Defense  of  Contract  of 
Resale,  see  infra,  1083. 

702.  703.  There  is  no  principle  of  com- 
mon law  that  forbids  persons  from  associat- 
ing together  to  purchase  land  of  the  United 
States,  on  joint  account,  at  a  public  sale. 
Oliver  v.  Piatt,  3  How.  333,  11:622 

704.  Upon  payment  of  the  purchase  price 
of  public  land,  held  by  the  state  as  trus- 
tee of  the  legal  title,  the  holder  of  a  certifi- 
cate of  purchase  becomes  the  owner,  so  far 
as  the  sutc  is  concerned.  Hufl  v.  Doyle,  93 
U-  S.  558,  23:  975 
Cited    In    Pioneer    Land    Co.    v.    Maddux,    109 

CaL  641,  50  Am.  St.  Bep.  67,  42  Pac.  295. 

705.  The  withdrawal  from  sale  by  the 
government  of  lands  previously  opened  for 
sale  puts  an  end  to  proceedings  instituted 
for  their  acquisition.  Campbell  v.  Wade, 
132  U.  S.  34,  10  Sup.  Ct.  Rep.  9,  33:  240 

706.  The  4th  section  of  the  act  of  Con- 
gress of  March  31,  1830,  for  the  relief  of 
purchasers  at  the  public  sales  of  lands  of 
the  United  States,  is  intended  to  protect  the 
government  and  punish  all  persons  who  enter 
into  combinations  or  conspiracies  to  prevent 
others  from  bidding  at  the  sales,  either  by 
agreement  not  to  do  so  or  by  intimidation, 
threats,  or  violence.  The  5th  section  is  in- 
tended for  the  protection  of  those  who  pro- 
pose to  purchase  lands  at  the  public  sales 
from  the  extortions  of  those  who  have 
formed  the  combinations  made  penal  bv  § 
4.  Fackler  v.  Ford,  24  How.  322,  16:690 
Cited   in    Root    V.    Shields,    Woolw.    354,    Fed. 

Cas.  No.  12,038 — Klrkaldie  v.  I^arrabee,  31 
Cal.  457,  89  Am.  Dec.  205 — Avellne  v.  Rlden- 
bangb,  2  Idaho,  171,  9  Pac.  601 — Vermont 
Loan  &  T,  Co.  v.  Hoffman,  5  Idaho,  384,  37 
L.R.A.  511,  95  Am.  St.  Rep.  186,  49  Pac.  314 
— Haduaka  r.  Thomas,  6  Kan.  100 — Simpson 


V.  Greeley,  8  Kan.  599^r-Duffey  ▼.  Raffertv, 
15  Kan.  11 — O'Neill  v.  Martin,  26  Kan.  499 
— Hope  V.  Stone,  10  Minn.  153,  Gil.  114. 

707.  The  act  of  Congress  of  February  6, 
1871,  authorizing  a  sale  of  th^  townships  oc- 
cupied by  the  Stockbridge  and  Munsee  Ind- 
ians, applies  only  to  those  portions  which 
were  outside  of  the  school  sections.  Beecher 
V.  Wetherby,  95  U.  S.  517,  24:  440 

708.  A  proclamation  by  the  President  ap- 
pointing a  certain  day  for  the  commence- 
ment of  the  sale  of  public  lands  in  a  cer- 
tain towntship,  but  expressly  excepting  and 
excluding  mineral  land  therefirin,  leaved 
the  time  for  making  payment  on  claims 
for  mineral  lands  unaffected  thereby.  Whit- 
ney V.  Taylor,  158  U.  S.  85,  15  Sup.  Ct. 
Rep.  796,  39:  906 
Cited  in  United  States  v.  Central  P.  R.  Co.  84 

Fed.  220. 

6,  Locations  and  Entries  Generally, 

Location  of  Railroad  in  Order  to  Identify 

Land  Grant,  see  supra,  89-97. 
Desert  Land  Entries,  see  infra,  816,  817. 
Rights  as  between  Entryman  and  Railroad 

Grantee,  see  supra,  184-188. 
Locations   under    Virginia    Military    War- 
rants, see  supra,  480-489. 
Location  under  New  Madrid  Warrants,  see 

supra,  526-533. 
State  Lands  Generally,  see  infra,  II. 
Validity  of  Agreement  to  Convey  Title  to 

Timber  Culture  Claim  when  Patented, 

see  infra,  862. 
Priority  of  Patent  to  Entry,  see  infra,  886, 

887. 
Right  of  Locator  or  Entryman  Generally, 

see  infra,  I.  f,  1,  2. 
Presumption  as  to  Grounds  for  Rejection, 

see  Evidence,  511. 
Secondary   Evidence    of   Location,   see  Evi- 

dence,  904. 
Conclusiveness  of  Judgment  as  to  Validity 

of  Entry,  see  Judgment,  509. 
Grants    under    Former    Governments,    see 

Private  Land  Claims,  I.  c 
Official    Induction    into    Possession    under 

Mexican  or  Spanish  Grant,  see  Private 

Land  Claims,  160-167. 
Shape  and  Outline  in  which  Private  Land 

Grant  should  be   Located,  see  Private 

Land  Claims,  535,  535a,  537. 

709.  The  term  "entry,"  as  applied  to  ap- 
propriations of  lands,  means  that  act  by 
which  an  individual  acquires  an  inceptive 
right  to  a  portion  of  the  unappropriated 
soil  by  filing  his  claim  with  the  proper  of- 
ficial.    Chotard  v.  Pope,  12  Wheat.  586, 

5:  737 
Cited  in  Stiirr  v.  Beck,  133  U.  S.  549,  33 
L.  ed.  764,  10  Sup.  Ct.  Rep.  350 — Denny  v. 
Dodson,  32  Fed.  910 — Northern  P.  R.  Co.  v. 
Sanders,  47  Fed.  607 — Collins  v.  Bubb.  73 
Fed.  739 — United  States  v.  Four  Bottles 
Sour-Mash  Whiskey,  90  Fod.  723— McOulre 
V.  Brown,  106  Cal.  666,  30  L.R.A.  387,  39 
Pac.  1060 — Northern  P.  R.  Co.  v.  Peronto,  3 
Dak.  231,  14  N.  W.  103 — Townsley  ▼.  Spring- 
er, 1  La.  519— McMIchael  v.  Murphy,  12 
Okla,    160,    70   Pac    189— Lockwita   v.    Lar- 
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son,  16  Utah,  278,  52  Pac.  270— Northern  P. 
B.  Co.  ▼.  Nelson,  22  ^?ash.  535,  61  Pac. 
703--McCord  y.  Hill.  Ill  WIb.  528,  87  N.  W. 
481. 

Validity  of  entry  generally. 

Under  DeSert  Land  Act,  see  infra,  816, 
817. 

710.  If,  by  any  reasonable  construction 
■of  an  entry,  it  can  be  supported,  the  court 
will  support  it.  Massie  v.  Watts,  6  Cranch, 
148,  3:  181 
Cited    In    McArthur   v.    Nevlll,    3   Ohio,    186— 

Philips  y.  Robertson,   2   Oyert.   420. 

711.  Where  a  tract  of  land  is  subject  to 
entry  as  public  land,  the  validity  of  the 
entry  of  such  land  is  not  affected  by  the 
fact  that  another  tract,  not  subject  to  dis- 
posal as  public  land,  was  entered  at  the 
same  time  and  included  in  the  same  entry. 
Cornelius  v.  Kessel,  128  U.  S.  456,  9  Sup. 
Ct.  Rep.  122,  32:  482 
Distinguished  in  Hyde  v.  Bishop  Iron  Co.  177 

U.  S.  288,  44  L.  ed.  774,  20  Sup.  Ct.  Rep. 
692. 

Time  for  entry;  delay. 

Time  for  Pre-emption  Proceedings,  see 
infra,  779-783. 

712.  The  courts  never  sustain  an  entry 
made  after  the  date  of  the  patent.  Hoof- 
nagle  v.  Anderson,  7  Wheat.  212,  5:  437 
Cited  in   Stephens  v.  M'Cargo,  9  Wheat,  510, 

6  L.  ed.  147. 

713.  The  right  of  one  who  has  actually 
occupied  public  lands,  with  an  intent  to 
make  a  homestead  or  pre-emption  entry, 
cannot  be  defeated  by  the  mere  lack  of  a 
place  in  which  to  make  a  record  of  his  in- 
tent, if  he  makes  his  entry  as  soon  as  an 
office  is  opened  where  he  can  do  so.  Tarpey 
V.  Madsen,  178  U.  S.  216,  20  Sup.  Ct.  Rep. 
849,  44:  1042 
Cited  In   Nelson  ▼.    Northern   P.   R.   Co.    188 

U.  S.  123,  47  L.  ed.  413,  23  Sup.  Ct.  Rep. 
302 — Oregon  &  C.  R.  Co.  v.  United  States, 
189  U.  S.  114,  47  L.  ed.  731,  23  Sup.  Ct. 
Rep.  615 — United  States  y.  Blendauer,  122 
Fed.  706 — Oregon  Short  Line  R.  Co.  y.  Fisher, 
26  Utah,  186,  72  Pac.  931. 

Description  of  persons. 

Description  of  Boundaries  in  State  Pat- 
ent to  State  Lands,  see  infra,  1168- 
1174. 

714.  An  entry  in  the  name  of  a  certain 
person's  "heirs,"  without  naming  the  per- 
sons who  are  his  heirs,  is  valid.  Hunt  v. 
Wickliffe,  2  Pet.  201,  7:  397 

Description  of  land. 

Description  of  Boundaries  in  State  Pat- 
ent to  State  Lands,  see  infra,  1168- 
1174. 

See  also  supra,  574. 

715.  If  the  calls  of  an  entry  do  not  fully 
describe  the  land,  but  furnish  enough  to  en- 
able the  court  to. complete  the  location  by 
the  application  of  certain  principles,  it  will 
complete  it.  Massie  v.  Watts,  6  Cranch, 
148,  3:  181 

716.  If  a  location  have  certain  material 
calls  sufficient  to  support  it  and  to  describe 


the  land,  other  calls  less  material,  and  in- 
compatible with  the  essential  calls  of  the 
entry,  may  be  discarded.  Massie  v.  Watts, 
6  Cranch,  148,  3:  181 

Cited  in  Doe  ex  dem.  Phillips  v.  Porter,  3  Ark. 
57,  36  Am.  Dec.  448— White  y.  Gay,  9  N. 
U.  131,  31  Am.  Dec.  224— Buckley  v.  Gil- 
more,  12  Ohio,  78 — ^Hull  y.  Fuller,  7  Vt.  105 
— Smith  y.  Chapman,  10  Gratt,  474 — Mc- 
Neel  y.  Herold,  11  Gratt,  315 — Com.  v.  Levy, 
23  Gratt,  85. 

717.  A  description  in  an  entry  for  pub- 
lic lands  is  sufficiently  certain  when  it  will 
enable  a  locator  to  find  the  land  by  due  dili- 
gence, inquiry,  and  search  in  the  neighbor- 
hood. Shipp  V.  Miller,  2  Wheat.  316,  4:  248 
Cited   in    MUIer    v.    M'Intire,    11    Wheat.   442, 

6  L.  ed.  515— Weir  v.  Van  Bibber,  84  Tex. 
220 — Boon  v.  Hunter,  62  Tex.  588. 

718.  Description,  though  sufficient  to 
identify  the  land,  is  not  all  that  is  necessary 
to  the  validity  of  an  entry.  M'Arthur  v. 
Browder,  4  Wheat.  488,  4:  622 

719.  Not  only  must  an  entry  call  for  an 
object  notorious  at  the  time,  but  the  other 
calls  must  have  precision.  Lindsey  v.  Miller, 

6  Pet.  666,  8:  538 

720.  To  constitute  a  valid  entry,  the  ob- 
jects called  for  must  be  known  to  the  publio 
at  the  time  it  is  made,  and  the  calls  must 
be  so  certain  as  to  enable  a  holder  of  a  war- 
rant to /locate  the  vacant  land  adjoining. 
It  is  not  necessary  that  all  the  objects  called 
for  shall  be  known  to  the  public,  but  some 
one  or  more  leading  calls  must  be  thus 
known  so  that  an  inquiry  with  reasonable 
diligence  may  find  the  land  covered  by  the 
warrant.     Garnett   v.    Jenkins,    8  Pet.  75, 

8:  871 

Cited  In   Buckley  v.   Gllmore,   12   Ohio,   77 — 

McNeel  y.   Herold,   11   Gratt.  314— Lewis  T. 

Durst,   10  Tex.   416 — Guilbeau   v.   Mays,  15 

Tex.  417. 

721.  An  entry  made  "so  as  to  join  the 
settlements  on  the  northeast  and  south  sides 
thereof  so  as  not  to  run  into  the  old  military 
surveys  which  are  legal"  is  not  so  uncertain 
as  to  make  it  void.  Hunt  ▼.  Wickliffe,  2 
Pet.  201,  7:  397 

722.  A  survey  itself,  which  has  not  ac- 
quired notoriety,  is  not  a  good  call  for  an 
entry.  But  when  a  survey  has  been  made, 
conformable  to  an  entry,  and  the  entry  can 
be  sustained,  the  call  for  the  survey  may 
support  another  entry.  The  boundaries  of 
the  survey  must  be  shown.  Holmes  v.  Trout, 

7  Pet.  171,  8:  647 

723.  The  entry  of  a  given  number  of  acres, 
beginning  at  a  marked  tree  about  2  miles  up 
the  first  branch  above  a  specified  creek,  is 
valid,  although  it  does  not  state  how  near 
the  creek  the  marked  tree  stands,  nor  on 
which  side  of  it,  and  although  it  falls  short 
40  poles  of  2  miles  on  a  straight  line. 
Holmes  v.  Trout,  7  Pet.  171,  8:  647 

724.  An  entry  of  public  lands  is  aided  by 
the  notoriety  of  the  survey  which  it  calls 
to   adjoin,    where   those   surveys   had  been 
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made  three  months  anterior    to    its    date. 
Ehnendorf  v.  Taylor,  10  Wheat.  152, 

6:289 

Conflicts  In  description. 

725.  Distance  sliould  prevail  over  course, 
where  it  appears  by  other  calls  in  the  entry 
that  the  course  has  been  mistaken.  A  call 
to  include  a  natural  object  will  prevail  over 
a  mistake  in  the  distance  called  for  to  reach 
the  object.     Croghan  v.  Nelson,  3  How.  187, 

11:554 

726.  The  call  for  course  must  yield  to  the 
call  for  quantity;  the  latter  being  the  most 
important  call  in  an  entry.  Croghan  v.  Nel- 
son, 3  How.  187,  11:  554 
Cited  In  Donahue  r.  Case,  61  N.  Y.  632. 

Contest  and  cancelation. 

Notice  to  Claimants  on  Cancelation,  see 
infra,  736a,  736b. 

Effect  of,  as  Revesting  in  United  States 
Subject  to  Railroad  Grant,  see 
supra,  192-194. 

Forfeiture,  Avoidance,  or  Cancelation 
of  Patent  or  Grant,  see  infra,  I.  i. 

Necessity  of  Notice  to  Mortgagee  of 
Homesteader,  see  infra,  860. 

Cancelation  of  Entry  as  Destroying  its 
Existence  and  Preventing  Confir- 
mation, see  infra,  961. 

Review,  see  infra,  994-996. 

Conclusiveness  of  Decision  upon  Right 
as  Claimed,  see  infra,  1037. 

Remedy  in  Equity  against  Erroneous 
Cancelation,   see   infra,   1055-1057. 

Of  Warrant  Right  in  Pennsylvania,  see 
infra,  1293. 

Mandamus  to  Compel  Hearing  of  Con- 
test, see  Mandamus,  154. 

727.  Where  an  entry  has  been  allowed  on 
em  parte  affidavits  which  are  impeached,  and 
the  land  is  claimed  by  another  on  an  oppos- 
ing entry,  the  proper  course  is  to  return 
the  proof  and  allegations  in  opposition  to 
the  entry,  to  the  district  office,  with  in- 
structions to  call  all  parties  before  the  regis- 
ter and  receiver,  and  make  inquiry  into  the 
matters  changed,  on  proofs  by  each  party, 
and  to  report  the  proceedings  to  the  General 
Land  Office,  wii;h  their  opinion;  and  on  this 
return  the  Commissioner  exercises  a  super- 
vision and  control  over  the  acts  of  the  regis- 
ter and  receiver.  Barnard  v.  Ashley,  18 
How.  43,  15:  285 
Cited  in  Johnson  v.  Towsley,  13  Wall.  82,  20 

L.  ed.  486 — Warren  v.  Van  Bnint,  19  Wall. 
852,  22  L.  ed.  222 — Butterworth  v.  United 
States.  112  U.  S.  56,  28  L.  ed.  658,  5  Sup.  Ct. 
Rep.  25 — Orchard  v.  Alexander,  157  U.  8.  377, 
39  1..  ed.  739,  15  Sup.  Ct.  Rep.  633 — McKee 
T.  United  States,  1  Ct.  CI.  341— Paigoud  v. 
United  States,  4  Ct.  CI.  352 — Wythe  v.  Has- 
kell. 3  Sawy.  579,  Fed.  Cas.  No.  18,118 — 
Stimson  Land  Co.  v.  Rawson,  62  Fed.  430 — 
Betes  V.  Herron,  35  Ala.  125 — Doe  ex  dem. 
Mims  V.  Iligi^lns,  39  Ala.  22 — Vantongeren  v. 
Heffernan,  5  Dak.  196,  38  N.  W.  52 — Swl- 
«art  T.  Walker,  49  Kan.  104,  30  Pac.  162 — 
Jobn!«on  v.  Towsley.  2  Neb.  486 — Lawrence 
v.  Potter.  22  Wash.  43,  60  Pac.  147. 

728.  In  cases  under  the  pre-emption  laws 

of  Mav  29.   1830.   and  June  19,   1834,  the 
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power  of  deciding  on  the  facts  which  entitle 
a  party  to  the  right  of  pre-emption  is  vest- 
ed in  the  register  and  receiver,  from  whose 
decision  there  is  no  direct  appeal  to  higher 
authority.  But  the  proof  on  which  the 
claim  is  to  rest  must  be  made  agreeable  to 
rules  to  be  prescribed  by  the  Commissioner 
of  the  General  Land  Office;  and,  if  not  so 
made,  the  entry  will  be  suspended  when  the 
proceeding  is  brought  before  the  Commis- 
sioner by  an  opposing  claimant.  Barnard  v. 
Ashley,  18  How.  43,  15:  285 

729.  The  adjudication  of  the  register  and 
receiver,  which  authorized  the  entry  of  land, 
is  subject  to  revision  in  the  courts,  on  show- 
ing that  the  entry  was  obtained  by  fraud 
and  false  testimony  as  to  settlement  and 
cultivation.  Lytle  v.  Arkansas,  22  How. 
193,  16:  306 
Cited  in  Berthold  v.  McDonald,  22  How.  339, 

16  L.  ed.  320 — Harkness  v.  Underhlll.  1 
Black,  325,  17  L.  ed.  213— Lindsey  v. 
Hawes,  2  Black,  559,  17  L.  ed.  268 — 
Johnson  v.  Towsley.  13  Wall.  85,  20  L.  ed. 
487 — Monroe  Cattle  Co.  v.  Becker.  147  U. 
S.  57,  87  L.  ed.  77,  13  Sup.  Ct.  Rep.  217 — 
Bogan  V.  Edinburgh  American  Land  Mortg. 
Co.  11  C.  C.  A.  130,  27  U.  S.  App.  346,  63 
Fed.  195 — United  States  v.  Winona  &  St.  P. 
R.  Co.  15  C.  C.  A.  107,  32  U.  S.  App.  272. 
67  Fed.  959 — James  v.  Germanla  Iron  Co. 
46  C.  C.  C.  479,  107  Fed.  600— King  v.  Mc- 
Andrews,  50  C.  C.  A.  33,  111  Fed.  804 — 
Le  Marchel  v.  Teegarden,  133  Fed.  827 — 
Wilson  V.  State,  47  Ark.  202,  1  S.  W.  71— 
Poppe  V.  Atheam,  42  Cal.  615 — Rutledge 
T.  Murphy,  51  Cal.  400 — Chapman  v.  Quinn, 
56  Cal.  287 — Vantongeren  v.  Heffernan.  5 
Dak.  202,  38  N.  W.  62— Parsons  v.  Venzke, 
4  N.  D.  470,  50  Am.  St.  Rep.  669,  61  N. 
W.  1036— Phillips  v.  George,  17  Kan.  422— 
Cannon  v.  White,  16  La.  Ann.  90 — Boyce  v. 
Dans,  29  Mich.  151 — Smiley  v.  Sampson,  1 
Neb.  68 — Johnson  v.  Towsley,  2  Neb.  489 — 
Estes  V.  Tlmmons,  12  Okla.  543,  73  Pac. 
303— Kahn  v.  Old  Teleg.  Min.  Co.  2  Utah, 
208. 

730.  Perjury  on  a  hearing  before  the  Land 
Department  of  a  contest  over  an  entry  under 
the  homestead  laws  is  not  ground  for  equita- 
ble relief  against  the  decision  of  the  Depart- 
ment. Estes  V.  Timmons,  199  U.  S.  391,  26 
Sup.  Ct.  Rep.  85,  50:  241 

Power  to  cancel  entry. 

731.  The  Land  Department  has  jurisdic- 
tion to  cancel  an  original  entry  for  public 
lands  at  any  time  before  a  patent  is  issued. 
Ilawley  v.  Diller,  178  U.  S.  476,  20  Sup.  Ct. 
Rep.  986,  44:  1157 
Cited   In   California   Redwood   Co.   v.   Johnson, 

179  U.  S.  682.  45  L.  ed.  384,  21  Sup.  Ct. 
Rep.  919— Clark  v.  Herlngton,  186  U.  S. 
210,  46  L.  ed.  1131.  22  Sup.  Ct.  Rep.  872— 
Cosmos  Exploration  Co.  v.  Gray  Eagle  Oil 
Co.  190  U.  S.  309,  47  L.  ed.  1071,  23  Sup. 
Ct.  Rep.  692 — Olive  Land  &  Development 
Co.  V.  Olmstead,  103  Fed.  574 — Cosmos  Ex- 
ploration Co.  V.  Gray  Eagle  Oil  Co.  104  Fed. 
42 — Cosmos  Exploration  Co.  v.  Gray  Eagle 
Oil  Co.  61  L.R.A.  239,  50  C.  C.  A.  88.  112 
Fed.  12 — Peyton  v.  Desmond,  63  C.  C.  A.  658, 
129  Fed.  8— United  States  v.  Gardner,  66  C. 
C.  A.  666,  133  Fed.  288— McCord  v.  IIlll, 
111  Wis.  513,  84  N.  W.  27. 
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732.  The  cancelation  and  setting  aside  of 
a  pre-emption  entry  for  fraud  after  the  local 
land  officers  had  approved  the  evidences  of- 
fered of  settlement  and  improvement,  re- 
ceived the  purchase  money,  and  issued  the 
receiver's  final  receipt,  is  within  the  juris- 
diction of  the  General  Land  Office,  although 
subject  to  judicial  review  like  other  orders 
and  rulings  of  that  Department.  Parsons  v. 
Venzke,  164  U.  S.  89,  17  Sup.  Ct.  Rep.  27, 

41:  360 
Cited  In  Mlcbifran  Land  &  Lumber  Co.  v.  Rust, 
168  U.  S.  593,  42  L.  ed.  502,  18  Sup.  Ct. 
Ilpp.  20S— DiUer  v.  Hawley.  26  C.  C.  A.  516, 
58  U.  S.  App.  462,  81  Fed.  654— Cosmos 
Exploration  Co.  v.  Gray  Eagle  Oil  Co.  61 
L.R.A.  239,  50  C.  C.  A.  88.  112  Fed.  12— 
McCune  v.  Essig,  118  Fed.  280— United  States 
v.  Detroit  Timber  &  Lumber  Co.  67  C.  C.  A. 
9,  131  Fed.  670— Gage  v.  Gunthcr,  136  Cal. 
347,  89  Am.  St.  Rep.  141,  68  Pac.  710— Mc- 
Cord  y.  Hill,  111  Wis.  513,  84  N.  W.   27. 

733.  An  entry  which  had  been  allowed  by 
the  ro<?ister  and  receiver  may  be  set  aside 
bv  the  Commissioner.  Harkncss  v.  Under- 
bill, 1  Black,  316,  17:  208 
Cited  In  Orchard  v.  Alexander,  157  U.  S.  370, 

39  L.  ed.  740,  15  Sup.  Ct.  Rep.  635— Wal- 
Icrton  v.  Snow,  5  McCrary,  67,  15  Fed.  402 
— Smith  V.  Ewing,  23  Fed.  74."> — Stimson 
Land  Co.  v.  Rawson,  62  Fed.  430  — DlUer  v. 
Hawley,  26  C.  C.  A.  516,  48  U.  S.  App.  462, 
81  Fed.  653 — Purcell  v.  Lay,  84  Ala.  289, 
4  So.  196 — German  Ins.  Co.  v.  Hayden,  21 
Colo.  137,  52  Am.  St.  Rep.  206,  40  Pac. 
453 — -Vantongeren  y.  Heffernan,  5  Dak.  200, 
38  N.  W.  52— Parsons  v.  Venzke.  4  N.  D.  457, 
50  Am.  St.  Rep.  669,  61  N.  W.  1036— Swl- 
gart  v.  Walker.  49  Kan.  104.  30  Pac.  162— 
Judd  y.  Randall.  36  Minn.  14,  29  N.  W.  589 
— Pierce  v.  Frace,  2  Wash.  97,  26  Pac.  192 
—Caldwell  y.  Bush,  6  Wyo.  352,  45  Pac.  488. 

734.  Where,  in  a  contest  before  the  Land 
Department  involving  the  question  of  the 
abandonment  of  a  homestead,  it  appears  that 
the  complainant  is  not  a  bona  fide  home* 
stead  claimant,  the  Secretary  of  the  Interior 
does  not  exceed  his  jurisdiction  in  directing 
a  cancelation  of  the  entry.  Lee  v.  Johnsoii, 
116  U.  S.  48.  6  Sup.  Ct.  Rep.  249,  29:  570 
Cited  In  Knight  y.  United  I^nd  Asso.  142  U. 

S.  181,  35  L.  ed.  981.  12  Sup.  Ct.  Rep.  258— 
Carr  y.  Fife.  44  Fed.  715— Stimson  Land  Co. 
v.  Rawson,  62  Fed.  430 — Lawrence  y.  Potter, 
22  Wash.  46.  60  Pac.  147— McCord  v.  Hill, 
.     Ill  Wis.  517,  84  N.  W.  27. 

735.  A  decision  by  the  Secretary  of  the 
Interior  reversing  a  decision  of  the  Com- 
missioner of  the  General  Land  Office,  and 
rejecting  and  canceling  an  entry  under  the 
timber  and  stone  act,  for  fraud,  is  not  in 
excess  of  the  jurisdiction  conferred  upon 
him  by  law  because  the  Attorney  Gen- 
eral did  not  join  in  the  con'^ideration  of  the 
matter,  since  the  requirement  of  V.  S.  Rev. 
Stat.  §§  2450,  2451,  U.  S.  Comp.  Stat.  1901. 
p.  1518,  of  the  approval  of  a  Co>mmissioner's 
decision  by  the  Secretary  and  the  Attorney 
General  acting  as  a  board,  applies  only  to 
decisions  sustaining  irregular  entries,  and 
thereby  devesting  the  United  States  of  its 
title,  and  does  not  extend  to  decisions  re- 
jecting or  canceling  entries.  Hawley  v. 
Diller,  178  U.  S.  476,  20  Sup.  Ct.  Rep.*  986. 

44:  1157 


736.  The  power  of  supervision  possessed 
by  the  Commissioner  of  the  General  Land 
Office  over  the  acts  of  the  register  and  re- 
ceiver of  the  local  land  offices,  to  correct  and 
annul  entries  of  land  allowed  by  them,  can 
be  exerted  only  when  the  entry  was  made 
upon  false  testimony  or  without  authority 
of  law.  It  cannot  be  exercised  so  as  to  de- 
prive any  person  of  land  lawfully  entered 
and  paid  for.  Cornelius  v.  Kessel,  128  I'.  S. 
456.  9  Sup.  Ct.  Rep.  122,  32:  482 

Distinguished  In  American  Mortg.  Co.  y.  Hop- 
per, 56   Fed.  72. 
Cited  in   Cook  County  v.   Calumet  &  C.   Canal 
&  Dock   Co.   138   U.   S.   654.   34   L.  ed.  1116, 
11   Sup.  Ct.   Rep.  435— Wilson  v.  Fine,  5  L. 
R.A.   143,   14   Sawy.   227,   40  Fed.   54— Stim 
son  y.  Clarke.  45  Fed.  762 — American  MortR. 
Co.    y.    Hopper,    48    Fed.    48 — United    States 
y,  Steenerson,  1  C.  C.   A.  557,  4  U.  S.  App. 
332,  50  Fed.  507 — Stimson  Land  Co.  v.  Raw 
son,  62  Fed.  430— Jordan  v.  Ward,  12  C.  C. 
A.    450,    29    U.    S.    App.    52,    64    Fed.    907- 
Dlller  y.  Hawley,  26  C.  C.  A.  516.  58  U.  8. 
App.  462.   81    Fed.   653— Godding  y.   Decker, 
3   Colo.   App.   205,   32   Pac.   832 — Durham   v. 
Hussman,  88  Iowa,  33,  55  N.  W.  11 — Kobn 
y.   Barr.  52   Kan.  277.  34   Pac.  880— Pierc- 
y.    Frace,    2    Wash.    98,    26   Pac.    807 — Cald 
well   y.    Bush,    6    Wyo.    353.    45    Pac.   488- 
Delles    y.    Second    Nat.    Bank,    7    Wyo.    72. 
75  Am.  St.  Rep..  875,  50  Pac.  190. 

Notice  to  claimants. 

736a.  The  cancelation  of  a  homestead  en 
try  upon  dye  notice  to  the  entryman,  and 
after  a  hearing  in  the  case,  cannot  be  re 
garded  as   a  mere    nullity,    when    set    u|> 
against   his   mortgagee,   because   the   latter 
had  no  notice  of  the  proceeding;  but  the  en- 
try no  longer  constitutes   prima   facie  evi 
dence  in  favor  of  such  mortgagee.    Guaranty 
Sav.  Bank  v.  Bladow,  176  U.  S.  448,  20  Sup. 
Ct.  Rep.  425,  44:  540 

Cited  In  Thayer  y.   Spratt,  189  U.   S.  351,  47 

L.  ed.  848,  23  Sup.  Ct.  Rep.  576 — Peyton  v. 

Desmond,    63    C.    C.    A.    659.    129    Fed.    9-  - 

United  States  y.  Detroit  Timber  &  Lumber  Co 

67  C.  C.  A.  9,  131  Fed.  676     Small  v.  Lutz. 

41  Or.  575,  89  Pac.  825— Whitney  y.  Spratt. 

25  Wash.  65,  87  Am.  St.  Rep.  738,  64  Pac. 

919. 

736b.  Failure  to  give  notice  to  transferet-.n 

of  an  entryman  of  an  order  of  the  Secretary 

of  the  Interior  to  send  to  him  the  papers  in 

proceedings  for  the  cancelation  of  the  entry 

IS  immaterial,  if  they  had  an  opportunity  to 

be  heard  before  the  Secretary  while  the  case 

was  in  his  hands.     Hawlev  v.  Diller.  178  U. 

S.  476,  20  Sup.  Ct.  Rep.  986.  44:  1157 

Cited  In  Thayer  y.   Spratt,   180  U.   S.  351,  47 

L.   ed.   848.   23   Sup.   Ct.   Rep.   576— Mineral 

Farm  Mln.  Co.  v.   Barrlck.  33  Colo.  415,  80 

Pac.    1055— Small    v.   Lutz,   41   Or.    575,   69 

Pac.   825. 

7.  Pre-emption, 

Matters  Pertaining  to  Location  and  Entry 
Generally,  see  supra.  1.  e.  6. 

Right  to  Pre-empt  Land  under  Withdrawal 
from  ''Sale,"  see  supra,  661. 

Attempt  to  Pre-empt  as  Forfeiting  Subsist- 
ing Homestead  Claim,  see  infra.  808. 

Federal  Questitm  as  to.  see  Appeal  and  Er- 
ror, 1859-1862,  2194. 
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Conclusiveness  of  Finding  as  to/ see  Appeal 

and  Error,  4811. 
Conclusiven€»s8   of   Finding  as  to  Fraud   in 

Acquiring  Title,  see  Appeal  and  Error, 

4941. 
Presumption  as  to  Surrender  of  Duplicate 

Receipt   on   Cancelation    of   Entry,   see 

Appeal  and  Error,  4188. 
Duty  of  Officers  to   Pass  on   Sufficiency  of 

Proof  of  Settlement  and  Improvements. 

see  Bonds,  94. 
Invalidity  of,  as  Defense  in  Ejectment,  see 

Ejectment,  78. 
Neceasity  of  Compensation  on  Condemning 

Rights  of  Settler,  see  Eminent  Domain, 

62,  63. 
Bight  of  Assignee  of  Pre-emption  Warrant 

to  Sue,  see  Partitas,  43. 
Averments  Showing  Jurisdiction  of  Federal 

Court,  see  Pleading,  338. 
Sufficiency  of  Denial  of  Validity  of  Location, 

see  Pleading,  627. 

737.  The  pioneer  and  original  settler  upon 
public  lands,  although  occupying  prior  to 
the  public  surveys  and  the  opening  of  the 
land  for  settlement,  was  always  given  by 
Congress  the  privilege  of  purchasing  after 
the  survev  had  been  made.  Rector  v.  Gibbon, 
111  U.  S.  276,  4  Sup.  Ct.  Rep.  605,  28:  427 
Cited  In  Tnlted  States  v.  Brighton  Rancbe  Co 

26  Fed.  218. 

728.  The  policy  of  the  Federal  government 
in  favor  of  settlers  upon  public  lands  has 
been   liberal.     It   recognizes   their  superior 
e<]uity  to  become  the  purchasers  of  a  limited 
extent    of    land,    comprehending    their    im- 
provements, over  that  of  any  other  person. 
Clements  v.  Warner,  24  How.  394,      16:  695 
CiUd   in   Ard  r.   Brandon,   156  U.    S.   543,   ^9 
L.  ed,  526.  15  Sup.   Ct.  Rep.  406 — Northern 
P.    R.    Co.   V.    Amacker,    175    U.    S.    567,   44 
L.   ed.   275,   20   Sup,    Ct.   Rep.   236 — Moss  v. 
I>owman.   176   U.   S.   418,  44   L.   ed.  528,   20 
Sup.  Ct.  Rep.  429 — Nelson  v.  Northern  P.  R. 
('o.    188   U.    S.   123,  47   L.   cd.   413.   23   Sup. 
Ct.  Rep.  302 — T^wis  v.  Johnson,  76  Fed.  478 
— Manley  v.  Tow.  110  Fed.   247 — Benner  v. 
Lane,  116  Fed.  413 — Holmes  v.  T'nited  States, 
55  C.  C.   A.  493,   118  Fed.  999— Sumner  v. 
Coleman.  20  Ind.   490 — Sumner   v.   Coleman, 
23   Ind.  94 — Boyce  v.  Dans,  29  Mich.  151-^ 
Franklin  v.  Kclley,  2  Neb.  90. 

'Right  of  generally. 

.As  Dependent  of  Extension  of  Pre-emption 
Laws  to  Particular  Region,  see  supra, 
621,  622. 

Kecessity  of  First  Exposing  Land  to  Public 
Sale,  see  supra,  690-692. 

Nature  and  Extent  of  Fre-emptor's  Right 
before  Patent,  see  infra,  838-841. 

Right  of  Entr^^man  to  Transfer,  Sell  or  En- 
camber  his  Claim,  see  infra,  845-854. 

739.  The  right  of  pre-emption  is  a  bounty 
extended  to  settlers  and  occupants  of  the 
public  domain.  It  cannot  be  supposed  that 
this  bounty  was  designed  to  be  extended 
to  the  .sacrifice  of  public  establishments, 
or  of  great  public  interests.  Wilcox  v.  Jaok- 
.«ion  ex  dem.  M'Connel,  13  Pet.  498,     10:  264 

740.  Xo  person  is  entitled  to  more  than 
one  pre-emption  right  to  public  land;   and 


\vhe?e  a  party  has  filed  one  declaration  he 
oannot  file  another  for  another  tract,  or  for 
an  addition  to  the  first  tract.  Sanford  v. 
Sanford,  139  U.  8.  642,  11  Sup.  Ct.  Rep.  666, 

35:  290 

741.  The  act  of  1841  (5  Stat,  at  L.  453, 
chap.  16)  gives  a  right  of  pre-emption  to  one 
making  a  settlement  in  person,  and  who  in- 
habits and  improves  the  land  and  enacts  a 
dwelling  thereon.  Whitney  v.  Tavlor,  158 
I .  S.  85,  15  Sup.  Ct.  Rep.  796,  '  39:  906 
Cited  In  Northern  P.  K.  Co.  v.  McCormick,  3« 

C.  C.  A.  567,  94  Fed.  039. 

742.  The  right  of  pre-emption,  under  the 
Missouri  act  of  September  20,  1852,  §  5, 
given  to  those  who  had  made  improvements 
and  were  residing  upon  land  included  in  the 
grant  to  the  Hannibal  &  St.  Joseph  Railroad 
Company,  ceased  after  four  months  from 
location  of  the  lands  and  the  recording  of  a 
map  of  the  road. in  the  olTice  for  recording 
deeds  in  the  county  where  the  land  was  situ- 
ated.   Baker  v.  Gee,  1  Wall.  333,       17:  563 

743.  According  to  the  instructions  from 
the  Commissioner  of  the  Land  Office,  the  cer- 
tified copy  of  the  relinquishment  to  the  Unit- 
ed States  of  an  unconfirmed  claim  to  land  in 
Missouri  is  sufficient  evidence,  without  fur- 
ther proof,  of  the  right  of  pre-emption  given 
by  the  act  of  1832.  O'Brien  v.  Perry,  1 
Black,  132,  17:  114 


Editorial  note. 

Pre-emption  rights. 


10:  785 


Who  may  pre-empt  land. 

Locators  of  Half-Breed  Scrip  Outside  of 
Limits,  see  supra,  587. 

744.  No  law  is  known  to  exist  which  de- 
prives an  officer  in  the  service  of  the  United 
States  of  a  right  to  acquire  a  portion  of  the 
public  lands  by  any  mode  of  purchase  com- 
mon to  other  citizens.  United  States  v. 
Fitzgerald,  15  Pet.  407,  10:  785 
Cited  In  Scott  v.  Carew,  198  U.  S.  112,  49  L. 

ed.   406,   26    Sup.   Ct.   Rep.    193. 

745.  One  who  visited  a  locality  as  a  trad- 
er, to  supply  those  frequenting  the  place, 
and  who  erected  no  permanent  dwelling 
there,  but  resided  several  miles  distant,  can- 
not claim  pre-emption  rights  in  the  tract 
visited,  under  the  act  of  Congress  of  1814. 
Hot  Springs  Cases,  92  U.  S.  698,        23:  690 

746—47.  An  entry  cannot  be  made,  under 
the  pre-emption  laws,  by  one  in  trust  for  an- 
other; and  a  court  of  equity  cannot  decree 
that  it  was  so  made.  Warren  v.  Van  Brunt, 
19  Wall.  646,  22:  219 

Grantees     under     void     private     land 
claim. 

Necessity  of  Showing  that  Land  is  not 
Mineral,  see  supra,  635. 

748.  The  right  of  a  bona  fide  purchaser 
from  a  Mexican  grantee  to  purchase  the 
lands  at  the  minimum  price  under  the  act 
of  Congress  of  July  23,  1866,  for  quit'ting 
land  titles  in  California,  is  not  a  nu-re  per- 
sonal privilej^e  but  mav  \ye  assignod  bv  liiin. 
Belov  V.  Naphtaly,  169  U.  S.  353.  18  Sup.  Ct. 
Rep.*  354,  42:  775 
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749.  Record  proof  of  the  existence  of  a 
grant  is  not  necessary  in  order  to  give  the 
ofiicers  of  the  United  States  jurisdiction  to 
issiie  a  patent  under  the  act  of  Congress  of 
July  23,  1866,  to  a  purchaser  in  good  faith 
from  a  Mexican  grantee,  if  they  are  satis- 
tied  of  the  existence  of  those  facts  in  regard 
to  which  it  is  their  province  to  determine. 
Beley  v.  Naphtaly,  169  U.  S.  353,  18  Sup. 
Ct.  Rep.  354,  42:  775 

750.  The  words  "grantees"  and  "grants" 
in  the  act  of  Congress  of  July  23,  1866,  giv- 
ing purchasers  in  good  faith  of  Mexican 
grantees  the  right  to  buy  lands  at  the  mini- 
mum price  established  by  law,  should  not 
have  such  a  rigid  and  technical  construc- 
tion as  to  require  a  formal  grant  from  the 
government  of  Mexico,  but  apply  to  any 
claimant  in  good  faith  for  a  valuable  con- 
sideration who  has  bought  from  one  claim- 
ing to  be  a  Mexican  grantee  or  from  his  as- 
signs, where  there  is  no  adverse  claim  other 
thin  that  of  the  United  States.  Belev  v. 
Naphtaly,  169  U.  S.  353,  18  Sup.  Ct.  Rep. 
354,  42: 775 

751.  Applications  to  be  allowed  to  pur- 
chase the  land  embraced  in  a  rejected  Mexi- 
can claim  should  be  made  to  the  Commis- 
sioner of  the  General  Land  Office,  and  not 
to  the  Secretary  of  the  Interior.  Cox  v. 
United  States  ex  rel.  McGarrahan  (The  Sec- 
retary  V.   McGarrahan)    9   Wall.   298, 

19:  579 

752.  A  claimant  under  a  rejected  Mexican 
claim,  to  show  his  right  to  purchase  the 
land  at  the  minimum  price  established  by 
law,  must  allege  and  prove  that  bis  purchase 
from  the  donee  of  the  tract  was  made  in 
good  faith  and  for  a  valuable  consideration. 
Cox  V.  United  States- ex  rel.  McGarrahan 
(The  Secretary  v.  McGarrahan)  9  Wall.  298, 

19:  579 

753.  A  claimant  under  a  rejected  Mexican 
claim  should  prove  that  he  continued  in 
the  actual  possession  of  the  land,  and  that 
it  was  free  from  any  adverse  private  right 
or  title.  Cox  v.  United  States  ex  rel.  Mc- 
Garrahan (The  Secretary  v.  McGarrahan)  9 
Wall.  298,  "  19:  579 
Cited  in  Aurrecoechea  ▼.  Sinclair.  60  Cal.  548. 

Riparian  proprietors. 

753a.  In  the  act  of  June  15. 1832,  giving 
to  the  owners  of  river  front  in  Louisiana  a 
pre-emption  right  to  adjoining:  hack  lands, 
the  proviso  "that  the  right  of  pre-emption 
shall  not  extend  so  far  in  depth  as  to  in- 
clude lands  fit  for  cultivation,  bordering  on 
another  river,  creek,  bayou,  or  water 
course,"  is  single,  requiring  lands  to  be  both 
fit  for  cultivation,  and  to  border  on  another 
river,  etc.     Surgett  v.  Lapice,  8  How.  48. 

12:  982 
Cited  In   Slldoll   v.   Grandjean,   111   U.   S.'417, 

28  L.  ed.  32a.  4  Sup.  Ct.  Rep.  475— Kean  v. 

Calumet  Canal  &  Improv.  Co.  190  U.  S.  493, 

47  L.  ed.  1150,  23  Sup.  Ct.  Rep.  651— Ford 

v.  Morancy,  14  La.  Ann.  79. 

754.  The  preferential  right  of  an  owner  of 
a  tract  of  land  in  Louisiana  fronting  on  a 
bend  in  a  river,  to  purchase,  under  the  act 
of  Congress  of  March  3,  1811,  §  5,  vacant 


land  adjacent  to  and  back  of  his  own  tract, 
to  be  laid  off  in  a  form  not  to  interfere 
with  his  neighbors  having  equal  rights  under 
the  law,  could  not  be  enlarged  to  the  extent 
of  an  unauthorized  survey  as  against  others 
having  at  that  time  equal  riglits  to  enter 
back  lands,  which  rights  the  survey  as- 
sumed to  defeat.  Jourdan  v.  Barrett,  4 
How.  169,  11:  924 

Dintinguiahed    in    Bissell    v.    Penrose,    8    How. 
340,  12  L.  ed.  1105. 

Cited  in  Mackay  v.  Dillon,  4  How.  448,  11  L. 
ed.  1051. 

755.  A  ■  river,  creek,  bayou,  or  water 
course  in  Louisiana,  on  which  lands  border, 
means  a  navigable  channel  in  the  acts  con- 
cerning giving  proprietors  of  lands  border- 
ing thereon  a  preference  in  the  right  to  pur- 
chase adjoining  land.  Surgett  v.  Lapice,  8 
How.  48,  12:  982 

Residence  and  improvement. 

Residence  of  Trader,  see  supra,  745. 

Residence  of  Homesteader,  see  infra, 
806. 

Conclusiveness  of  Decision  as  to  Ex- 
cusableness  of  Nonresidence,  see 
infra,  1035. 

Conclusiveness  of  Decision  of  Land  Offi- 
cers, see  infra,  1036. 

In  Pennsylvania  Pre-emptions,  see  infra, 
1279-1292. 

See  also  supra,  741,  753. 

756.  The  pre-emption  laws  require  a  resi- 
dence bot*.  continuous  and  personal.  The 
settler  may  be  excused  for  temporary  ab- 
sences caused  by  well-founded  apprehen- 
sions of  violence,  by  sickness,  by  the  pres- 
ence of  an  epidemic,  by  iudicial  compulsion, 
or  bv  an  engagement  m  the  military  or 
naval  service.  Bohall  v.  Dilla,  114  U.  S. 
47,  5  Sup.  Ct.  Rep.  782,  29:  61 
Cited  in  Moss  v.  Dowman,  176  U.  S.  418,  44  L. 

ed.  528,  20  Sup.  Ct.  Rep.  429— Small  y. 
Rakestraw,  106  U.  S.  406,  49  L.  ed.  529,  25 
Sup.  Ct.  Rep.  285 — Klrliy  v.  Lewis,  39  Fed. 
72 — Northern  P.  R.  Co.  v.  Amacker,  53  Fed. 
53 — Duncan  v.  Nowcomcr.  9  S.  D.  379,  09 
N.  W.  580— O'Connor  v.  Gortgens,  85  Minn. 
490,  89  N.  W.  866 — Small  v.  Rnkc'straw.  28 
Mont.  419.  104  Am.  St.  Rep.  091.  72  Pac 
746— South  End  Min.  Co.  v.  Tlnney,  22  Nev. 
33.  35  Pac.  89 — Bertwell  v.  Haines,  10  Okla. 
475,  63  Pac.  702. 

757.  The  term  "bona  tide,"  as  applied  to  a 
pre-emption  claimant,  was  intended  to 
designate  one  who  had  settled  upon  land 
subject  to  pre-emption,  with  the  intention 
to  acquire  his  title,  and  had  complied,  or 
was  proceeding  to  comply,  in  good  faith, 
with  the  requirements  of  the  law  to  perfect 
his  right  to  it.  Ilosmer  v.  Wallace,  97  U. 
S.  575,  24:  1130 
Cited  in  Clipper  Mln.  Co.  y.   Eli  Min.  &  T^nd 

Co.  194  U.  S.  231,  48  L.  ed.  952,  24  Sup.  Ct. 
Rep.  632 — Cosnos  Exploration  Co.  v.  Gray 
Eagle  Oil  Co.  61  L.R.A.  242,  50  C.  C.  A.  93, 
112  Fed.  18. 

758.  It  is  immaterial  whether  a  claimant 
builds  his  dwelling  house  himself  or  hires 
an  agent  to  erect  it  for  him,  or  whether  he 
purchased  it  after  it  was  built  by  another, 
if  he  is  the  lawful  owner  of  the  dwelling 
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house,  and  made  an  entry  and  settlement 
in  good  faith,  and  continued  to  keep  and 
cultivate  the  land,  as  required  by  the  pre- 
emption laws.  Lansdale  v.  Daniels,  100  U. 
S.  113,  25:  587 

759.  To  create  a  right  of  pre-emption, 
there  must  be  settlement,  inhabitation,  and 
improvement  by  the  pre-emptor,  conditions 
which  cannot  be  met  when  the  land  is  in 
the  occupation  of  another.  Hosmer  v. 
Wallace,  97  U.  S.  575,  24:  1130 

760.  Under  the  act  of  Congress  of  1853, 
as  to  public  lands  in  California,  a  person 
claiming  the  right  of  pre-emption  cannot 
establish  a  valid  claim  for  lands  unless  his 
dwelling  house  is  on  some  part  of  it.  Fergu- 
son V.  McLaughlin,  96  U.  S.  174,        24:  624 

761.  Where  a  person  owned  and  resided 
on  the  northeast  quarter  of  a  quarter  sec- 
tion of  land,  and  cultivated  parts  of  the 
othor  quarters  of  the  quarter,  but  did  not 
reside  upon  them  or  either  of  them,  his  resi- 
dence was.  in  law,  confined  to  the  land  he 
owned.  Nix  v.  Allen,  112  U.  S.  129,  5  Sup. 
Ct.  Rep.  70,  28:  675 

762.  A  person  residing  in  a  house  which 
is  bisected  by  the  line  dividing  two  quarter 
Mctions  will  be  held  to  reside  on  both,  and, 
consequently,  on  either  of  them  to  which 
he  may  assert  a  claim.  Silver  v.  Ladd,  7 
Wall.  219,  19:  138 
Lindsey  v.  Hawes,  2  Black,  554,  17:  265 
CiUd  In  Silver  v.  Ladd,  7  Wall.  225,  10  L.  ed. 

140. 

763.  Where  a  mechanic  occupies  a  shop  the 
comer  of  which  accidentally  obtrudes  over 
the  section  line  upon  public  land,  and  he 
14  subject  to  removal  by  his  landlord  each 
month,  it  is  not  "a  settlement"  on  the  public 
land  within  the  true  intent  and  meaning  of 
the  act  of  Mav  29,  1830.  Lytic  v.  Arkansas, 
22How.  193, '  16:306 

764.  Wliere  claimant's  stable  or  black- 
smith shop  is  on  the  land,  and  there  is  evi- 
dence of  inclosure  and  cultivation  of  tlie 
ground  or  a  part  of  it,  and  that  a  consider- 
able part  of  the  house  in  which  he  and  his 
family  live  is  also  on  the  ground,  he  has 
possession  of  it,  as  required  by  the  act  of 
June  22,  1838.  Lindsey  v.  Hawes,  2  Black, 
554,  17:  265 

765.  Where  the  affidavit  to  sustain  a  claim 
to  pre-emption  stated  that  claimant  was  an 
actual  settler  on  the  land,  but  the  proofs  es- 
tablished that  claimant  went  on  the  land  into 
a  log  pen,  without  a  roof,  and  stayed  there 
only  one  night,  it  is  void  for  fraud.  Hark- 
ness  V.  Underbill,  1  Black,  316,  17:  208 

766.  Occupancy  and  cultivation  under  the 
pre-emption  laws  of  1830  and  1834  are  suf- 
ficient to  establish  a  legal  right  to  the  land 
•0  held.    Barnard  v.  Ashley.  18  How.  43, 

15:  285 
Cite4  Id  Lytle  r.   State,  17  Ark.  645 — Button 
v.   Friable.   37   Cal.   516. 

767.  Under  the  occupant  law  of  June  19, 
1834,  one  oould  lawfully  enter  land,  if  in 
~  is  poeaesBJon  when  the  act  was  passed,  and 


he  cultivated  it  in  1833.    Barnard  v.  Ashlev,- 

18  How.  43,  15:  285 

768.  One  who  built  a  cabin  in  1833,  and 
in  January,  1834,  sold  his  improvements  and 
moved  away,  and  resided  elsewhere,  in  June,. 
1834,  is  not  entitled  to  preference  of  entry^ 
Barnard  v.  Ashley,  18  How.  43,  15:  285 

769.  Under  the  law  of  1830  a  pre-emp- 
tioner  has  no  right  to  go  beyond  the  quarter 
section  on  which  his  improvements  are  lo- 
cated, in  order  to  make  up  160  acres.  Lytle 
V.  Arkansas,  9  How,  314,  13:  153 

770.  One  person  cannot  claim  a  settlement 
upon  land,  anterior  to  another,  wliere  both 
went  upon  the  premises  at  the  same  time, 
and  for  a  while  their  occupancy  was  joint, 
although  the  latter  was  absent  for  a  short 
time  after  his  eviction  by  the  other,  but 
continued  all  the  time  to  build  a  house  upon 
adjoining  premises.-    Warren  v.  Van  Brunt, 

19  Wall.  646,  22:  219 

771.  Confirmation  of  a  title  to  a  town  lot 
in  Missouri,  under  the  act  of  1812,  on  which 
lot  the  claimant's  dwelling  stood,  did  not 
separate  it  from  the  remainder  of  the  land 
claimed  by  him,  so  as  to  afi'ect  his  claim  to 
pre-empt  the  remaining  portion  of  the  land. 
O'Brien  v.  Perry,  1  Black,  132,  17:  114 

Declaration;  double  declarations. 

Effect  of  Failure  to  File  Notice  within 
Three  Months  after  Survey,  see  su- 
pra, 186. 

Effect  of  Premature  or  Tardy  Notice, 
see  infra,  779,  780. 

Partial  Abandonment  of  Settlement  bv 
Declaration  as  to  Part  only  of 
Lands  Settled,  see  infra,  785. 

Necessity  of  Declaration  of  Settlement, 
see  infra.  795. 

Settlement  without  Declaration  as  In- 
sufficient against  Subsequent  School 
Grant,  see  supra,  394. 

See  also  supra,  740. 

772.  Under  Rev.  Stat.  §  2261,  when  a 
party  has  filed  a  declaration  of  intention  to 
claim  the  right  of  pre-emption,  he  cannot 
thereafter,  at  any  future  time,  file  a  second 
declaration  for  another  tract.  Baldwin  v. 
Starks,  107  U.  S.  463,  2  Sup.  Ct.  Rep.  473, 

27:  526 

773.  Where  a  pre-emptor  amends  his  dec- 
laratory statement  for  land  so  as  to  include 
additional  land,  the  Land  Department  ac- 
quires no  jurisdiction  thereby  to  award  him 
such  additional  land.  San  ford  v.  Sanford, 
139   U.  S.  642,  11   Sup.  Ct.  Rep.   666, 

35:  290 

774.  Tlie  effect  of  a  double  declaration  un- 
der the  act  of  1843,  §  4,  in  defeating  the 
right  of  the  pre-emptor  to  the  land  which 
he  finally  claims  to  purchase,  is  limited  to 
lands  subject,  at  the  time,  to  private  sale. 
Samson  v.  Smiley,  13  Wall.  91,  20:  489 
Johnson  v.  Towsley,  13  Wall.  72,  20:  485 
Cited  In  Atherton  v.  Fowler,  90  U.  S.  516,  24 

L.  ed.  733— United  States  v.  Cbang  Sbee,  22 
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C.  C.  A.  642,  44  U.  S.  A  pp.  751,  76  Fed.  nri4 
— Oiimens  v.  Cyphers,  56  Cal.  387 — James- 
town &  N.  R.  Co.  V.  Jones,  7  N.  D.  628,  70 
N.  W.  227. 

Making  proofs. 

Contest   of    Cancelation   of    Entry,    see 

supra,  727-736. 
Sulliciency  of  Residence,  see  supra,  756- 

771. 
Proofs  Offered  after  Patent,  see  infra, 

796. 
Effect  of  Rejection  of  Proofs,  see  infra, 

790,  791. 
Review  of  Decision  in  Contest  Cases,  see 

infra,  994-996. 
See  also  supra,  743. 

775.  The  pre-emption  act  of  1830  did  not 
require  proofs  of  settlement  to  be  made  in 
the  presence  of  the  register  and  receiver; 
and,  although  the  commissioner  directed  it  to 
be  so  taken,  yet,  where  it  was  taken  before 
the  register  only,  this  was  sufficient,  both  of- 
ficers having  decided  in  favor  of  the  claim, 
and  the  commissioner  having  received  the 
money  paid  by  the  claimant.  The  commis- 
sioner had  the  same  power  to  dispense  with, 
as  to  make,  the  regulation.  Lytle  v.  Arkan- 
sas, 9  How.  314,  13:  153 
Distinguished   in    Eslava    T.    Boiling,    22   Ala. 

739. 

Cited  In  Barnard  v.  Ashley,  18  How.  45,  15  L. 
ed.  286— Potter  v.  United  States,  107  U.  S. 
129,  27  L.  ed.  331,  1  Sup.  Ct.  Rep.  524— 
Butterworth  v.  United  States,  112  U.  S.  56. 
28  L.  ed.  658,  5  Sup.  Ct.  Rep.  25 — Smith  v. 
United  States.  170  U.  S.  377,  42  L.  ed.  1076, 
18  Sup.  Ct.  Rep.  626 — Pargoud  ▼.  United 
States,  4  C:t.  CI.  351 — Rector  r.  Gibbon,  2 
McCrary,  286,  9  Fed.  18— Lytle  v.  State,  17 
Ark.  043 — Arnold  v.  Grimes,  2  Iowa.  9 — 
Stlnson  v.  Gecr,  42  Kan.  523,  22  Pac.  586 — 
Pierce  v.  Frace,  2  Wash.  94,  26  Pac.  192— 
Lamont  ▼.  Stlmson,  3  Wis.  554,  62  Am.  Dec. 
696. 

776.  Both  register  and  receiver  must  pass 
upon  the  sufficiency  of  the  proof  of  settle- 
ment and  improvement  by  pre-emptors,  al- 
though they  are  not  required  to  sit  at  the 
same  time  and  concurrently  pass  upon  the 
question.  Potter  v.  United  States,  107  U. 
S.  126,  1  Sup.  Ct.  Rep.  524,  27:  330 
Cited  In  Smith  v.  United  States,  170  U.  S.  377, 

42   L.  ed.   1076,   18   Sup.  Ct.  Rep.  626. 

777.  Where  one  has  a  right  to  make  a  pre- 
emption of  public  lands,  the  Land  Depart- 
ment is  not  justified  in  refusing  to  permit 
him  to  file  his  declaratory  statement,  on  ac- 
count of  a  rule  of  its  own  establishment 
forbidding  the  filing  of  a  declaratory  state- 
ment subsequent  to  the  commencement  of  a 
contest  between  other  parties  for  the  same 
land.  Quinn  v.  Chapman,  111  U.  S.  445,  4 
Sup.  Ct.  Rep.  508,  28:  476 
Citfft  in   Meads  v.   United   States.  20   C.   C.  A. 

236,  54  U.  S.  App.  150.  81  Fed.  692. 

Oath  of  pre-emntor. 

778.  The  oath  of  a  pre-emptor  may  be  tak- 
en before  either  the  register  or  receiver.  Pot- 


ter V.  United  States,  107  U.  S.  126,  1  Sup. 
Ct.  Rep.  524,  27:  330 

Time  for  proceed  Ings. 

Proofs  Offered  after  Patent,  see  infra, 

796. 
Undue   Delay   as   Working   Cancelation 

Ipso  Facto,  see  infra,  786. 

779.  Xotice  of  claim  under  the  pre-emp- 
tion laws,  if  given  before  the  time  allowed 
by  the  law,  is  a  nullity;  but  where  it  is  filed 
subsequently  to  the  period  prescribed,  it  is 
operative  and  sullicient  unless  some  other 
person  had  previously  commenced  a  settle- 
ment and  given  required  notice  of  claim, 
hansdale  v.  Daniels,  100  U.  S.  113,  25:  587 
Cited  In  Belk  v.  MeaRher,  104  U.  S.  285.  26  L. 

ed.  738— Tarpey  v.  Madsen,  178  U.  S.  22r,, 
44  L.  ed.  1047,  20  Sup.  Ct.  Rep.  849— Lux 
y.  Haffpln,  69  Cal.  433,  10  Pac.  674 — Cen- 
tral P.  R.  Co.  V.  McCann,  i?6  Cal.  554.  68 
Pac.  1045 — Chicago.  K.  &  W.  R.  Co.  v.  Ab- 
bott, 44  Kan.  llh.  24  Pac.  52— Baker  T. 
Jamison,  64  Minn.  ^8,  55  N.  W.  749. 

780.  Where,  by  the  act  of  1843,  §  5,  the 
first  settler  has  three  months  to  make  his 
declaration,  and  if  this  is  not  done  within 
that  time  anyone  else  who  has  settled  on  the 
land  before  the  first  settler  makes  his  dec- 
laration shall  have  the  better  right,  if  no 
other  party  has  made  a  settlement  or  has 
given  notice  of  such  intention,  then,  after 
three  months,  the  party  still  in  possession 
may  make  his  declaration.  Johnson  v. 
Towsley.  13  Wall.  72,  20:  485 
Cited   In   Lansdale  v.   Daniels.    100  U.   S.    117, 

25  L.  ed.  589 — Whitney  v.  Taylor,  158  U.  S. 
95.  39  L.  ed.  909,  15  Sup.  Ct.  Rep.  796— 
Northern  P.  R.  Co.  v.  De  Lacey,  174  U.  8. 
629,  43  L.  ed.  1113.  19  Sup.  Ct.  Rep.  791  — 
United  States  v.  Union  P.  R.  Co.  61  Fed.  146 
— Garrard  v.  Silver  Peak  Mines.  82  Fed.  590 
— Thallmann  v.  Thomas.  49  C.  C.  A.  319, 
111  Fed.  279 — United  States  t.  Blendauer, 
122  Fed.  706 — Rutledge  v.  Murphy,  51  Cal. 
391_Pueblo  V.  Budd,  19  Colo.  599,  36  Pac. 
599 — Young  y.  Tiner,  4  Idaho,  278,  38  Pac. 
697— Chicago,  K.  &  W.  R.  Co.  v.  Abbott,  44 
Kan.  178,  24  Pac.  52. 

781.  Under  the  act  of  March  3,  1853,  a 
person,  to  acquire  a  pre-emption  right  in 
land,  shoiild  file  the  reqiiired  notice  of  his 
claim  in  the  land  office  for  the  district,  with- 
in three  months  after  the  plats  of  the  survey 
of  the  lands  are  returned  to  the  land  office. 
Lansdale  v.  Daniels,  100  U.  S.  113,  25:  587 
Cited  in  Whitney  v.  Taylor,   158  U.  R.  94.  30 

L.  ed.  909,  15  Sup.  Ct.  Rep.  796— Northern 
P.  R.  Co.  V.  Colburn,  164  U.  S.  387,  41  L. 
ed.  480.  17  Sup.  Ct.  Rep.  98 — Osgood  y.  El 
Dorado  Water  &  D.  G.  Mln.  Co.  56  Cal.  578— 
Springer  v.  Clopath,  26  Nev.  195,  65  Pac. 
804. 

782-83.  The  act  of  1870  gives  a  claimant 
of  pre-emption  rights  eighteen  months  from 
the  time  limited  for  his  declaratory  state- 
ment to  make  payment  and  proof.  Morrison 
v.  Stalnaker,  104  U.  S.  213,  26:  741 

Cited  in  Baldwin  v.  Stark.  107  U.  S.  464,  27  L. 
ed.  526,  2  Sup.  Ct.  Rep.  473— Duluth  &  I. 
Range  R.  Co.  v.  Roy,  173  U.  S.  500,  43  L. 
ed.  822,  19  Sup.  Ct.  Rep.  549— Roy  v.  Du- 
luth &  I.  Range  R.  Co.  69  Minn.  552,  72  N. 
W.  794. 


PUBLIC   LANDS,   I.   e,   7. 


4871 


Diylslon  of  quarter  sections. 

Resident    on    Quarter    Quarter-Section, 

see  supra,  761. 
See  also  supra,  769. 

784.  The  act  of  May,  1830,  providing 
that,  'if  two  or  more  persons  are  settled 
upon  the  same  quarter  section,  the  same 
mav  be  divided  between  the  first  two  actual 
settlers,  if  by  a  north  and  south  or  east 
and  west  line  the  settlement  or  improve- 
ment of  each  can  be  included  in  a  half 
quarter  section," — refers  only  to  tracts  of 
land  containing  160  acres.  Downes  v.  Scott, 
4  How.  500,  11:  1075 

Abandonment  and  forfeiture. 

£ffect  of,  as  Revesting  in  United  States 
Subject  to  Railroad  Grant,  see 
supra,  192-194. 

Contest  of  Cancelation  of  Entry,  see 
supra,  727-736. 

Excuses  for  Interruption  of  Residence, 
see  supra,  756. 

Extent  of  Forfeiture  Sought  by  Double 
Declaration,  see  supra,  774. 

Effect  of  Failure  to  Present  or  Prove 
Claims  of  Commissioners  Hearing 
Contest,  see  infra,  1032. 

Relinquishment  of  Pre-emption  Right 
as  Valid  Consideration,  see  Con- 
tracts, 60a. 

785.  Under  the  act  of  September  4,  1841, 
when  a  person  made  a  pre-emption  entry  of 
the  northeast  quarter  of  a  quarter  section 
of  land,  on  which  he  settled,  and  as  to 
which  he  filed  his  declaratory  statement,  he, 
in  law,  abandoned  his  settleuient  on  the 
other  three  quarters  of  the  quarter  section, 
for  the  purposes  of  pre-emption.  Nix  v. 
AUen,  112  U.  S.  129,  5  Sup.  a.  Rep.  70, 

28:  675 
Cited   In   Miller  v.   Hamley,   31   Colo.   409,   74 
Pac.  980. 

786.  The  failure  of  a  pre-emption  claim- 
ant to  make  proof  and  payment  within  the 
time  required  by  U.  S.  Rev.  Stat.  §  2267, 
forfeits  his  right  without  any  cancelation 
on  the  records.  Northern  P.  R.  Co.  v.  De 
Lacey,  174  U.  S.  622,  19  Sup.  Ct.  Rep.  791, 

43:  1111 
Cited  In  Northern  P.  R.  Co.  v.  Amacker.  173 
U.  8.  568.  44  L.  ed.  275,  20  Sup.  Ct.  Rep. 
236 — Oregon  &  C.  R.  Co.  v.  United  States. 
190  U.  S.  192.  47  L.  ed.  1016,  23  Sup.  Ct. 
Rep.  673 — McMIchael  v.  Murphy,  197  U.  S 
311.  49  L.  ed.  769,  25  Sup.  Ct.  Rep.  460— 
United  States  v.  Northern  P.  R.  Co.  103  Fed. 
390— ChlcaiEO,  St.  P.  M.  &  O.  R.  Co.  v.  Unit- 
ed States,  47  C.  C.  A.  345,  108  Fed.  313— 
McCune  v.  Esslg,  118  Fed.  280 — Northern 
Lumber  Co.  v.  O'Brien,  71  C.  C.  A.  600,  130 
Fed.  616 — Murray  v.  Polglase,  23  Mont.  419, 
59   Pac.  439. 

787--8.  A  single  application  to  enter  160 
acres  of  land  by  a  person  who  has  made  a 
contract  to  divide  a  quarter  thereof,  when 
obtained,  with  another  person,  in  violation 
of  U.  S.  Rev.  Stat.  §  2262.  cannot  be  sus- 
tained as  to  any  part  of  the  land;  but  is 
invalid  even  as  to  the  part  which  he  has 
not  asrreed  to  divide.  Tlvde  v.  Bishop  Iron 
-Co.  177  U.  S.  281,  20  Sup.  Ct.  Rep.  592. 

44:771 


Certificate  and  effect  thereof. 

Cancelation  of  Entries,  see  supra,  727- 

736b. 
Review   of   Decision   in   Contest  Cases,, 

see  infra,  994-996. 
Conclusiveness     on     Courts,     of     Land 

Office     Decisions     and     Acts,     see 

Courts,  260a-267a. 
See  also  infra,  843,  844. 

789.  The  court  is  bound  to  presume  that 
every  fact  necessary  to  warrant  a  pre- 
emption certificate,  in  the  terms  of  it,  was 
proved  before  the  commissioners  appointed 
under  the  act  of  Congress  relative  to  claims 
to  lands  of  the  United  States  south  of  the 
state  of  Tennessee.  Ross  v.  Doe  ex  dem. 
Barland,  1  Pet.  655,  7:  302 
Cited  in  McGehee  v.  Matbts,  21  Ark.  55. 

ISffcct  of  rejection  of  proofs. 

Evidence  of  Offer  to  Purchase  under 
Rejected  Pre-emption  Entry,  see 
Evidence,  2249. 

See  also  supra,  187;  infra,  1009. 

790.  A  right  of  pre-emption  is  not  preju- 
diced by  a  refusal  of  the  local  land  officers 
to  receive  proof  of  settlement.  Shepley  v. 
Cowan,  91  U.  S.  330,  23:  424 

791.  Where  an  individual,  possessing  a 
pre-emptive  right,  the  surveys  having  been 
returned,  offers  to  enter  and  pay  for  the 
land,  and  does  everything  which  the  law  re- 
quires him  to  do,  but  fails  to  attain  his 
right  by  the  misconduct  of  a  public  officer, 
the  law  will  protect  him.  Lytle  v.  Arkan- 
sas, 9  How.  314,  13:  153 
Limited  In   Ritchie  v.   Griffiths,    1    Wash.   4S0, 

12  L.R.A.  387,  22  Am.  St.  Rep.  155,  25  Pa*r. 
341. 

Explained  In  Yosemite  Valley  Case  (Hutchin;^ 
V.  Low)  15  Wall.  88,  21  L.  ed.  86. 

Cited  in  Garland  v.  Wynn,  20  How.  8, 
15  L.  ed.  802 — O'Brien  v.  Perry,  1  Black, 
139,  17  L.  ed.  117— United  States  v. 
rommissioner  (United  States  ex  rel.  Mc- 
Connell  v.  Edmunds)  5  Wall.  565,  18  L. 
ed.  693 — Wirth  v.  Branson,  98  U.  S.  121, 
25  L.  ed.  87 — Duluth  &  I.  Ran^e  R.  Co.  v. 
Roy,  173  U.  8.  591,  43  L.  ed.  822,  19  Sup. 
Ct.  Rep.  549 — Hale  v.  United  States,  10  Ct. 
CI.  373 — Russian-American  Packing  Co.  v. 
United  States,  39  Ct.  CI.  481 — Taboreck  v. 
Burlington  &  M.  R.  Co.  2  McCrary.  412,  13 
Fed.  105— Smith  v.  Ewing,  23  Fed.  745— 
Caldwell  v.  Robinson.  59  Fed.  659 — Smith  v. 
Bonlfer,  132  Fed.  891 — Harrison  v.  Lewis,  27 
Ark.  154— Oats  v.  Walls,  28  Ark.  247— 
Chowning  v.  Stanfield,  49  Ark.  93,  4  S.  W. 
276 — riummer  v.  Brown,  70  Cal.  546,  12 
Pac.  464 — State  ex  rel.  Dixon  v.  Internal 
Improvement  Fund,  20  Fla.  405 — Fremont 
County  V.  Burlington  &  M.  River  R.  Co.  22 
Iowa,  129— Stafford  v.  Morse,  97  Mo.  229,  .^)4 
Atl.  397 — Gibson  v.  Chouteau.  ,39  Mo.  568 
— Smiley  v.  Sampson,  1  Neb.  83 — Morton  v. 
Green,  2  Neb.  474 — Parker  v.  Kuhn,  19  Neb. 
396,  27  N.  W.  399— Duffy  v.  State.  60  Neb. 
819,  84  N.  W.  204— McCord  v.  Hill,  111  Wis. 
528,  87  N  W.   481. 

When  ri^ht  accnies. 

792.  When  all  the  preliminary  acts  pre- 
scribed by  the  pre-emption  laws,  including 
the  payment  of  the  price  of  the  land,  have 
been  performed  by  the  settler,  he,  for  the 
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first  time,  acquires  a  Tested  interest  in  the 
premises  occupied  by  him,  of  which  he  can- 
not be  subsequently  deprived.  He  is  then 
.entitled  to  a  certificate  of  entry  from  the 
local  land  officer  and  ultimately  to  a  patent 
for  the  lands  from  the  United  States. 
Hutchings  v.  Low  (The  Yosemite  Valley 
Case)    15   Wall.   77,  21:82 

Cited  in  Wlrth  y.  BransoD,  98  U.  8.  121,  25  L. 
ed.  87 — Doolan  v.  Carr,  126  U.  8.  640,  31 
L.  ed.  852,  8  Sup.  Ct.  Rep.  1228 — Ard  v. 
Brandon,  156  U.  8.  542,  30  L.  ed.  526,  15 
Sup.  Ct.  Rep.  406 — Nelson  v.  Northern  P.  R. 
Co.  188  U.  8.  152,  47  L.  ed.  424,  23  Sup. 
Ct.  Rep.  302 — ^Alken  y.  Perry,  6  Sawy.  80, 
Fed.  Cas.  No.  112 — Taboreck  y.  Burlington 
&  M.  River  R.  Co.  2  McCrary,  412,  18  Fed. 
105 — American  Mortg.  Co.  y.  Hopper,  56 
Fed.  71 — American  Mortg.  Co.  y.  Hopper, 
12  C.  C.  A.  206,  29  U.  S.  App.  12,  64  Fed. 
555— Diller  y.  Hawley,  26  C.  C.  A.  515.  58 
U.  S.  App.  462,  81  Fed.  663— Tegarden  y. 
JjC  Marcliel,  120  Fed.  490 — Chapman  y. 
Quinn,  56  Cal.  276 — O'Connor  v.  Frasher. 
56  Cal.  501— Omaha  &  G.  Smelting  &  Ref. 
Co.  V.  Tabor,  13  Colo.  53,  5  L.R.A.  242,  10 
Am.  St.  Rep.  185,  21  Pac.  025— Struby  Es- 
tnbrook  Mercantile  Co.  v.  DaVis,  18  Colo.  97, 
30  Am.  St.  Rep.  266,  81  Pac.  405— Denyer 
ft  R.  G.  R.  Co.  y.  Wilson,  28  Colo.  10,  li2 
Pac.  843 — Savannah.  F.  &  W.  R.  Co.  y.  Da- 
yi8,  25  Fla.  922,  7  So.  29— Busch  y.  Dono- 
hue.  31  Mich.  485— Virginia  &  T.  R.  Co.  v. 
Lynch,  13  Nev.  101 — Tarpey  y.  Madden,  17 
rtah.  360,  53  Pac.  996— Enoch  y.  Spokane 
Falls  &  N.  R.  Co.  6  Wash.  395.  33  Pac.  966 
— Allen  v.  Forrest,  8  Wash.  707,  24  L.R.A. 
609.  36  Pac.  971 — State  ex  rel.  Billings  v. 
Bridges,  22  .Wash.  65,  79  Am.  St.  Rep.  914, 
60  Pac.  60. 

793.  Where  an  officer,  while  in  the  service 
of  the  United  States,  entered  upon  a  tract 
of  land,  and  complied  with  all  the  requisi- 
tions of  the  laws  of  the  United  States,  of 
1834,  granting  pre-emption  rights;  but, 
after  the  land  was  paid  for,  the  Secretary 
of  the  Treasury,  in  1836,  directed  that  it 
should  be  reserved  from  sale,  the  officer  was 
legally  entitled  to  a  patent.  No  reservation 
after  his  right  accrued  could  defeat  it. 
United  States  v.  Fitzgerald,  15  Pet.  407, 

10:  785 
Cited  in  .Tohnson  y.  United  States,  2  Ct.  CI. 
411 — McTyer  y.  McDowell,  36  Ala.  48 — 
Olive  v.  Adams,  50  Ala.  374 — Ilutton  v. 
Frisble,  37  Cal.  495 — Whitney  v.  Frisble,  6 
D.  C.  269 — Johnson  v.  Ballou,  28  Mich.  .397 
— United  States  v.  Bisel,  8  Mont.  29,  19  Pac. 
251— Garcia  v.  Callender,  125  N.  Y.  311,  20 
N.  E.  283. 

794.  No  selection  of  lands  under  a  sub- 
sequent act  of  Congress  can  impair  the 
rights  of  a  pre-emptioner,  already  ac- 
quired.   Lytle  v.  Arkansas,  9  How.  314, 

13:  153 

795.  Settlement  alone,  without  a  declara- 
tory statement,  creates  no  pre-emption 
right.  Whitney  v.  Taylor,  158  U.  S.  85,  15 
Sup.  Ct.  Rep.  796,  39:  906 
Cited  in  Northern  P.  R.  Co.  v.  Colburn.  164  U. 

S.  387,  41  L.  ed.  480,  17  Snp.  Ct.  Rep.  98— 
Tarpey  v.  Madsen,  178  U.  S.  225.  44  L.  ed. 
1047,  20  Sup.  Ct.  Rep.  849— Central  P.  R. 
Co.  y.  McCann.  126  Cal.  554,  58  Pac.  1045. 

796.  Proofs    of    pre-emption,    not    offered 


until  after  the  United  States  parted  with 
its  title,  are  ineffectual.  Crilley  v.  Burrows, 
17  Wall.  167,  note,  21 :  624 

Bight  of  heirs  of  settler. 

Necessity  that  Entry  in  Name  of  Heir» 

State  Who  they  are,  see  supra,  714. 
Validity  of  Patent  Issued  in  Name  of 

Deceased   Person,   see   infra,    1111> 

1114. 
What  Law  Determines  Who  are  Heira^ 

see  Conflict  of  Laws,  176. 

797.  Where  nothing  was  done  by  an  oc- 
cupant of  public  land  beyond  his  occupancy, 
and  his  death  occurred  two  years  before 
the  surveys  were  made,  the  privilege  of  pur- 
chasing the  land  was  not  acquired  by  nim 
BO  as  to  be  available  to  his  heirs.  Buxton 
V.  Traver,  130  U.  S:  232,  9  Sup.  Ct.  Rep. 
509,  32:  920 

798.  U.  S.  Rev.  Stat.  §  2269,  does  not  give 
to  heirs  of  a  deceased  occupant  of  unsur- 
veyed  public  lands,  who  during  his  life  did 
nothing  beyond  its  occupation  and  improve- 
ment, the  same  rights  which  are  conferred 
upon  heirs  of  a  person  entitled  at  the  time  of 
his  death  to  the  beneflt  of  the  pre-emption 
laws.  Buxton  v.  Traver,  130  U.  S.  232,  9 
Sup.  Ct.  Rep.  509,  32:  920 
Cited  In  Whittemore  v.  Cope,  11  Utah,  .360,  40 

Pac.   256 — Amy  y.  Young,  12  Utah,  330,  42 
Pac,  1121. 

8.  Homesteads 


Matters  Pertaining  to  Location  and  Entiy 
Generally,  see  supra,  I.  e,  6. 

Existing  Homestead  Settlement  as  Exemp- 
tion from  Railroad  Grant,  see  supra, 
184b,  184c. 

Right  to  Enter  on  Ft.  Dodge  Military  Re- 
serve on  Restoration  Thereof  to  Public 
Domain,  see  supra,  656. 

Right  to  Settle  on  Lands  Withdrawn 
from  "Sale,"  see  supra,  661. ' 

Priority  in  Time  between  Entry  and  Notice 
of  Withdrawal  as  Fixing  Bona  Fides  of 
Entryman,  see  infra,  967,  968.    ' 

Contest  of  Entry  of  Review,  see  infra,  996. 

Federal  Question  as  to,  see  Appeal  and  Er- 
ror, 1512,  1863,  2193. 

Conspiracy  to  Prevent  Exercise  of  Right  to* 
Perfect  Entry,  see  Conspiracy,  11. 

Information  for  Conspiracy  to  Prevent  Ex- 
ercise of  Homestead  Rights,  see  Indict* 
ment,  etc.,  81. 

Bar  by  Laches  to  Assert  Homestead  Right, 
see  Limitation  of  Actions,  87. 

Running  of  Limitations  in  Favor  of  Railway 
Company  as  against  Settler  under 
Homestead  Laws,  see  Limitation  of  Ac- 
tions, 388. 

Perjury  in  Contest  with  Respect  to,  see  Per- 
jury, 6,  7. 

Removal  to  Federal  Court  of  Suit  Involving^ 
see  Removal  of  Causes,  226. 

Specific  Performance  of  Contract  Contem- 
plating Perjury  by  Homesteader,  see- 
Specific  Performance,  24. 

Adopting  Land  Department's  Constructioi^ 
of  Statute,  see  Statutes,  287a. 
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Editorial  note.  I 

[Effect  of  the  contracting  or  dissolution  of 
marriage  after  the  initiation,  but  before  t)ie 
consummation,  of  right  under  homestead 
entiy.    7  L.R.A.(N.S.)  967.] 

Who  entitled  to. 

Right  under  Application  Wrongfully  Re- 
jected, see  infra,  808. 

799.  That  portion  of  a  homestead  law 
which  describes  the  qualifications  for  entry 
is  to  be  liberally  construed,  in  order  that 
no  one  be  permitted  to  avail  himself  of  the 
bounty  of  Congress,  unless  evidently  of  the 
cla9«:es  Congress  intended  should  enjoy  that 
bounty.  Smith  v.  Townsend,  148  U.  S.  490, 
13  Sup.  Ct,  Rep.  634,  37:  533 
Cittd  In  Woodruff  t.  Wallace,  3  Okla.  300,  41 

Pae.  357. 

Disqualification  by  premature  presence 
in  Oklahoma. 

As  Avoiding  Entry  and  Restricting 
Lands  to  Public  Domain,  see  supra, 
685. 

Conclusiveness  of  Land  Office  Decision, 
see  Courts,  265c. 

800.  One  who  was  within  the  territorial 
limits  of  Oklahoma  territory  at  the  hour  of 
noon  of  April  22,  1889,  was  disqualified  to 
take  a  homestead  therein.  Smith  v.  Towns- 
end,  148  U.  S.  490,  13  Sup.  Ct.  Rep.  634, 

37:  533 
Cited  in  Calboan  v.  Violet,  173  U.  8.  61,  43  L. 
ed.  614,  19  Sup.  Ct.  Rep.  324 — Black  v.  Jack- 
son, 177  U.  S.  365,  44  L.  ed.  807,  20  Sup. 
Ct.  Rep.  648 — ^Woodrnff  v.  Wallace,  3  Okla. 
378,  41  Pac.  357— Calhoun  v.  Violet,  4  Okla. 
324,  47  Pac.  479— Potter  ▼.  Hall,  11  Okla. 
179.  65  Pac.  841. 

801.  An  employee  on  a  railroad  in  Okla- 
homa territory,  who  was  living  there  before 
and  until  noon  of  April  22,  1889,  was  dis- 
qualili^,  under  the  acts  of  Congress  of 
March  1  and  2,  1889,  and  the  proclamation 
of  the  President  of  March  23,  1889,  to  take 
a  homestead  in  said  territory.  Smith  v. 
Townsend,  148  U.  8.  490,  13  Sup.  Ct.  Rep. 
634,  37:  533 

802.  A  deputy  marshal  who  was  on  duty 
in  Oklahoma  territory  just  prior  to  and  at 
the  moment  of  time  when  the  land  became 
legally  open  to  settlement  is  disqualified  to 
enter  upon  and  claim  lands  therein  as  a 
homestead  by  the  provision  of  the  Indian 
appropriation  act  of  March  2,  1889,  §  13, 
that  no  person  shall  enter  upon  and  occupy 
land  until  opened  for  settlement  by  procla- 
mation of  the  President,  and  that  no  person 
violating  the  provision  shall  ever  be  per- 
mitted to  enter  said  lands  or  acquire  any 
right  thereto.  Payne  v.  Robertson,  169  U. 
S.  323,  18  Sup.  Ct.  Rep.  337,  42:  764 
died  In  Calhoun  r.  Violet,  173  U.  S.  Gl.  43  L. 

ed.  614,  19  Sop.  Ct.  Rep.  324 — Blnck  v.  Jack- 
OOD,  177  V.  8.  865,  44  L.  ed.  807.  20  Sup.  Ct. 
Rep.  648 — Potter  v.  Hall,  11  Okla.  180,  63 
Pac.  841. 

803.  An  honorably  discharged  soldier  was 
not  entitled  to  go  into  Oklahoma  territory 
before  the  designated  time,  and  make  a 
valid  entry  of  a  homestead  therein,  notwith- 


standing  the   general    restriction   by    virtue 

of  the  act  of  Congress  of  March  2,  1889,  § 

12,  providing  that  the  rights  of  honorably 

discharged  Union  soldiers  and  sailors  shall 

not  be  abridged.     Calhoun  v.  Violet,  173  U. 

S.  60,  19  Sup.  Ct.  Rep.  324,  43:  614 

Cited  in  Black  v.  Jackson,   177  U.  8.  365,  44 

L.  ed.  807,  20  Sup.  Ct.  Rep.  648 — Potter  v. 

Hall,   189  U.  S.  296,  47  L.  ed.  819,  23  Sup. 

Ct.  Hop.  545 — Hodges  v.  Colcord,  193  U.  S. 

194.  48  L.  ed.  678,   24   Sup.  Ct.  Rep.  433 — 

Patterson  v.  Wilsou,  11  Okla.  81.  65  Pac.  921 

—Potter  V.  Hall,  11  Okla.  180.  65  Pac.  841— 

McMichael  v.  Murphy,  12  Okla.  163,  70  Pac. 

189— Hodges    v.    Colcord,    12    Okla.    318,   70 

Pac.  383. 

804.  One  who  was  outside  the  territory 
opened  to  settlement  by  the  acts  of  March  1, 
1889  (25  Stat,  at  L.  757,  chap.  317),  March 
2,  1889  (25  Stat.  at.L.  980,  1005,  chap.  412), 
and  the  President's  proclamation  of  March 
23,  1889  (26  Stat,  at  L.  1546),  at  the  time 
of  such  opening,  was  not  disqualified  from 
participating  in  the  race  for  the  land,  be- 
cause, prior  to  that  date  and  within  the  pro- 
hibited period,  he  had  been  within  such  ter- 
ritory, where  no  manifest  advantapre  over 
his  competitors  resulted  to  him  from  his 
prior  entry  into  such  territory.  Potter  v. 
Hall.  189  U.  S.  292,  23  Sup.  Ct.  Rep.  545, 

47:  817 
Cited  in  Hartwell  v.  Hnvighorst.  196  U.  S.  635, 
49  L.  ed.   629,   25   Sup.  Ct.  Rep.   793. 

805.  The  description  in  the  President's 
proclamation  of  August  19,  1893,  opening  to 
settlement  a  portion  of  the  land  ceded  by  the 
Cherokee  Nation,  of  the  100-foot  strip  which 
might,  without  gaining  any  settlement  right, 
be  occupied  in  advance  of  the  time  set  for 
the  opening  by  persons  intending  to  take 
part  in  the  race  for  the  land,  as  running 
"around  and  immediatelv  within  the  outer 
boundaries  of  the  entire  tract  of  country  to 
be  opened  to  settlement  under  this  proclama- 
tion," controls  any  doubt  arising  from  the 
further  statement  in  that  portion  of  the 
proclamation  defining  the  purposes  for  which 
the  strip  was  to  be  used,  that  the  inner 
boundary  of  such  strip  "shall  be  100  feet 
from  the  exterior  boundary  of  the  country 
known  5\8  the  Cherokee  Outlet."  Winebren- 
ner  v.  Forney,  189  U.  S.  148,  23  Sup.  Ct. 
Rep.  590,  47:  754 
Cited  in  Mutual  L.  Ins.  Co.  v.  Hill,  193  U.  S. 

558.  48  L.  ed.  793,  24  Sup.  Ct.  Rep.  538 — 
McCalla  v.  Acker,  200  U.  S.  613,  50  L.  ed. 
620,  26  Sup.  Ct.  Rep.  754. 

Residence. 

Residence  under  Oregon  Donation  Act, 

see  supra,  544-548. 
Conclusiveness  of  Official  Decision  upon 

Question    of    Residence,    see    infra, 

1033;  1034. 

806.  A  residence  for  voting  purposes  in  an- 
other precinct  from  that  in  which  a  home- 
stead entry  lies  precludes  the  entryman  from 
claiming  residence  at  the  same  time  on  the 
land  for  homestead  purposes.  Small  t. 
Rakestraw,  196  U.  S.  403,  25  Sup.  C  i.  Rep 
285,  49:  527 


4874 


PUBLIC   LANDS,   L   e,   8. 


Relinquishment. 

Priority  of  Contestant  over  Entry  Made 
Prior  to  Relinquishment,  see  supra, 
689. 

Sale  of  Claim  Treated  as  Relinquish- 
ment, see  infra,  809,  810. 

807.  A  voluntary,  formal  relinquishment 
of  a  homestead  entry,  although  made  before 
the  act  of  Congress  of  May  14,  1890,  which 
expressly  authorized  such  a  relinquishment, 
restores  the  land  to  the  public  domain  so  as 
to  make  it  subject  to  selection  by  university 
commissioners  in  Washington,  even  if  the 
relinquishment  was  not  returned  to  ami 
noted  on  the  records  of  the  land  oflTice  until 
afterwards.  Keane  v.  Brygger,  160  U.  S. 
276,  16  Sup.  Ct.  Rep.  278,  40:  426 
Cited  in  Davis  T.  Magoun,  109  Iowa,  326,   80 

N.  W.  423. 

Abandonment  and  forfeiture. 

Effect  of,  as  Revesting  in  United  States 
Subject  to  Railroad  Grant,  see 
supra,  192-194. 

Right  to  Certification  of  Indemnity  Land 
after  Refusal  of  Homestead  Ap- 
plication, see  supra,  251. 

Under  Oregon  Donation  Act,  see  supra, 
547,  548. 

Contest  and  Cancelation  of  Entry,  see 
supra,  727-736b. 

Right  to  Have  Premature  Commutation 
Entry  Confirmed,  see  infra,  958. 

808.  An  occupant  of  land,  with  a  right  to 
entei  it  as  a  homestead,  whor  makes  formal 
application  which  is  rejected  wrongfully, 
does  not  forfeit  or  lose  his  rights  because  he 
thereupon  attempts  to  pre-empt  it  under  ad- 
vice of  the  register,  but  has  an  equity  which 
must  be  protected  against  a  subsequent 
transfer  of  the  legal  title  to  a  railway  com- 
pany under  a  grant.  Ard  v.  Brandon,  156 
U.  S.  537,  15  Sup.  Ct.  Rep.  406,  39:  524 
Cited  in  Weeks  v.  Brldgman,  159  U.  S.  546,  40 

L.  ed.  254,  16  Sup.  Ct.  Rep.  72 — Duluth  &  I. 
Range  R.  Co.  v.  Roy,  173  U.  S.  590,  43  L. 
ed.  822,  19  Sup.  Ct.  Rep.  549— Northern  P. 
R.  Co.  v.  Amacker,  175  U.  S.  567,  44  L.  ed. 
275,  20  Sup.  Ct.  Rep.  236 — Tarpe.v  v.  Madsen, 
178  U.  R.  220,  44  L.  ed.  1045,  20  Sup.  Ct. 
Rep.  849 — Ilartman  v.  Warren,  22  C.  C.  A. 
37,  40  D.  S.  App.  245,  76  Fed.  163— Lewis 
V.  Johnson,  76  Fed.  478 — Norton  v.  Evann, 
27  C.  C.  A.  171,  49  U.  S.  App.  669,  82  Fed. 
807 — Manley  v.  Tow,  110  Fed.  248 — Holmes 
V.  United  States.  55  C.  C.  A.  492,  118  Fed. 
998 — Roy  v.  Duluth  &  I.  Range  R.  Co.  69 
Minn.  552,  72  N.  W.  794— Power  v.  Sla,  24 
Mont.  250,  61  Pac.  408— Paine  v.  Foster,  9 
Okla.  280,  60  Pac.  24. 

809.  A  party  who,  while  in  possession  of 
a  tract  of  public  land  with  intent  to  enter 
it  as  a  homestead,  makes  a  sale,  \rhich  the 
Land  Department  treats  as  an  abandonment 
of  his  right  of  entry,  cannot,  "by  merely  con- 
tinuing in  possession,  create  a  new  right  of 
entry  as  against  the  party  in  whose  favor 
he  has  relinquished  his  right.  Love  v.  Fla- 
hive,  206  U.  S.  356,  27  Sup.  Ct.  Rep.  729, 

51:  1092 

810.  A  sale  of  a  homestead  claim  before 
patent  has  issued,  although  void,  may  be 
treated  by  the  Land  Department  as  a  re- 


linquishment or  abandonment  by  the  seller 
of  his  homestead  application  and  entry. 
Love  v.  Flahive,  205  U.  S.  195,  27  Sup.  Ct. 
Rep.  486,  51:768 

Rights  on  death  of  enterer. 

Right  of  Widow  Succeeding  to  Claim  by 
Devise  to  Purcha.se  Lands,  see  infra, 
*   858. 

Validity  of  Patent  Issued  in  Name  of 
Deceased  Person,  see  infra,  1111, 
1114. 

811.  The  doctrine  of  relation  cannot  suc- 
cessfully l>e  invoked  to  confer  any  right  or 
interest  in  the  land  under  the  operation  of 
the  state  laws  upon  the  daughter  of  a  de- 
ceased homestead  settler,  as  against  hia 
widow,  to  whom,  in  accordance  with  the  pro- 
visions of  U.  S.  Rev.  Stat.  §  2291,  U.  S. 
Comp.  Stat.  1901,  pp.  1390,  1394,  the  patent 
has  issued.  McCune  v.  Essig,  199  U.  S. 
382,  26  Sup.  Ct.  Rep.  78,  50:  237 
Cited  In  Hall  v.  Hall,  41  Wash.  188,  83  Pac. 

108. 

812.  Land  held  by  one  at  the  time  of  his 
death,  under  a  homestead  entry,  will  under 
U.  S.  Rev.  Stat.  §  2291,  U.  S.  Comp.  Stat. 
1901,  p.  1390,  pass  equally  to  all  his  chil- 
dren as  his  heirs,  and  not  to  those  who  are 
minors  to  the  exclusion  of  the  adults;  and 
the  provision  for  minor  heirs  only,  in  U. 
S.  Rev.  Stat.  §  2292,  U.  S.  Comp.  Stet.  1901, 
p.  1394,  applies  only  when  there  are  no 
other  heirs.  Bernier  v.  Bernier,  147  U.  S. 
242,  13  Sup.  Ct.  Rep.  244,  37:  152 
Cited  in  Gjerstadengen  v.  Van  Dozen,  7  N.  D. 

615,  66  Am.  St.  Rep.  679,  76  N.  W.  233— 
Hayes  v.  Carroll,  74  Minn.  138,  76  N.  W. 
1017. 

Selections    in    lieu    of    forest    reserve 
lauds. 

Mandamus  to  Compel  Vacation  of  De- 
cision as  to  Selection,  see  Man- 
damus, 153. 

813.  The  Land  Department  has  full  juris- 
diction over  matters  involving  the  right  of 
parties  to  a  patent  for  public  lands  selected 
under  the  act  of  Congress  of  June  4,  1897 
(30  Stat,  at  L.  36,  chap.  2,  U.  S.  Comp. 
Stat.  1901,  p.  1541),  in  lieu  of  lands  relin- 
quished in  a  forest  reservation.  Cosmos  Ex- 
ploration Co.  V.  Gray  'Eagle  Oil  Co.  190 
U.  S.  301,  23  Sup.  Ct.  Rep.  692,  47:  1064 
Cited  In  Peyton  v.  Desmond,  63  C.  C.  A.  658, 

1:^9  Fed.  8 — Lindqulst  v.  Maurepas  Land  A 
Lumber  Co.    112   La.   1043,  36   So.  843. 

814.  Local  land  officers  were  given  no 
power  to  decide  upon  the  sufficiency  of  an 
application,  under  the  act  of  June  4,  1897 
(30  Stat,  at  L.  36,  chap.  2,  U.  S.  Comp. 
Stat.  1901,  p.  1541),  for  vacant  public 
lands  in  lieu  of  lands  relinquished  in  the 
forest  reservation,  by  the  act  of  1883  (22 
Stat,  at  L.  484,  chap.  101,  U.  S.  Comp. 
Stat.  1901,  p.  1369)  imposing  upon  them  the 
duty  of  furnishing  plats  of  townships  show- 
ing what  lands  were  vacant  and  what  lands 
taken.  Cosmos  Exploration  Co.  v.  Gray 
Eagle  Oil  Co.  190  U.  S.  301,  23  Sup.  Ct. 
Rep.  692,  47:  1064 

815.  No  equitable  title  to  lands  selected. 
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under  the  act  of  June  4,  1897  (30  Stat,  at 
L.  36,  chap.  2,  U.  S.  Comp.  Stnt.  1901,  p. 
1541).  in  lieu  of  land  relinquished  in  a 
fore->t  reservation,  vests  in  Uie  selector  be- 
cause the  local  land  officers  received,  accept- 
ed, and  filed  his  deed  of  relinquishment,  ab- 
•itract  of  title,  and  non-mineral  affidavit,  en- 
tered his  selection  upon  the  official  records, 
and  certified  that  it  was  free  from  conflict, 
as  such  action  could  not  amount  to  a  de- 
cision that  the  statute  had  been  complied 
with,  since  authority  so  to  decide  was  not 
conferred  on  such  officials  by  that  statute, 
and  the  regulations  of  the  Land  Department 
required  all  applications  for  change  of  entry 
or  settlement  to  be  forwarded  to  the  Cora- 
mi -^^inner  of  the  General  Land  Office  "for 
consideration,'*  together  with  a  report  "as 
to  the  status  of  the  tract  applied  for."  Cos- 
mos Exploration  Co.  v.  Gray  Eag^e  Oil  Co. 
190    U.    S.    301,    23    Sup.    Ct.    Rep.    692, 

47:  1064 
Cited  In  II.vde  y.  Shine,  199  U.  B.  82.  50  L.  ed. 

IW.  !!->   Sup.   Ct.  Rep.  760— United  States  v. 

H>de,  132  Fed.  550— United  States  v.  Sande- 

fuhr,    143    Fed.    52. 

O.  Desert  Lands. 

Eflfect  of  Desert  Land  Act  on  Territorial 
or  State  Legislation,  see  Waters,  165, 
166. 

816.  Entries  of  desert  lands  begun  before 
th**  pas<5age  of  the  act  of  Congress  of  1891 
authorizing  them  to  be  sold  at  $1.25  per 
acre,  are  not  affected  by  that  statute.  Unit- 
ed States  y.  Healey,  160  U.  S.  136,  16  Sup. 
Ct.  Rep.  247,  40:  369 

817.  Valid  entries  can  be  made  under 
the  desert  land  act,  of  land  within  the  place 
limits  of  a  land  grant  to  railroad  corpora- 
tions. United  States  y.  Ingram,  172  U.  S. 
327,  19  Sup.  Ct.  Rep.  177,  43:  465 

818.  The  price  of  $1.25  per  acre,  fixed  for 
the  sale  of  desert  lands  by  the  act  of  Con- 
greas  of  March  3,  1877,  chap.  107,  does  not 
apply  to  such  lands  in  the  alternate  sec- 
tions resen-ed  to  the  United  States  along 
the  line  of  railroads  to  which  grants  are 
made,  but  as  to  these  the  proviso  of  U.  S. 
Rev.  Stat.  §  2357,  U.  S.  Comp.  Stat.  1901, 
p.  1444.  making  the  price  $2.50  per  acre, 
must  control.  United  States  y.  Healey,  160 
U.  S.  136.  16  Sup.  Ct.  Rep.  247,  40:  369 
Cited  In  T'nltPd   States  v.   Ingram,    172   U.   S. 

328,  43  L.  ed.  466,  19  Sup.  Ct.  Rep.  177— 
Ingram  r.  United  States.  32  Ct.  CI.  158— 
Shang  y.  United  States,  36  Ct.  CI.  470. 

819.  An  en  try  man  who  voluntarily  aban- 
dons his  entry  upon,  and  fails  to  complete 
his  purchase  of,  public  lands  under  the 
desert  lands  act  of  1877,  is  not  entitled  to 
recover  the  amount  paid  to  initiate  it. 
United  States  v.  Ingram,  172  U.  S.  327,  19 
Sup.  Ct.  Rep.  177,  43:  465 
Cited  In  TIctin  y.  United  States,  86  Ct.  CI.  4. 

/.Right    and    Title    of   Settler,    Entry- 
man,   or  Patentee. 

1.  In  General. 

When  Title  Passes  under  Railroad  Grant, 
see  supra,  I.  c,  2,  6. 


Right  and  Title  of  Purchaser  .of  Swamp 
Lands  from  State,  see  supra,  439,  440. 

Sufficiency  of  Right  to  Sustain  Suit  for  Re- 
lief in  Equity  against  Erroneous  Action 
of  Land  Department,  see  intra,  I.  h,  2,  a. 

Vested  Riglits  Acquired  Under  Settlement, 
see   ("onatitiitional   Law,   919-921. 

Judicial  Notice  of  Occupation  without  In- 
tent to  Acquire  Title,  set  Evidence,  115. 

Judicial  Notice  that  Pasturage  is  Slight 
Evidence  of  Possession,  see  Evidence, 
126. 

Right  Acquired  by  Mining  Location  or  Pat- 
ent, see   Mines,  I.   d-f. 

Title  under  Private  Land  Grants  from  For- 
mer Government,  see  Private  Land 
Claims,  T.  d.  4. 

Passing  of  Title  and  Requisites  thereof 
under  Private  Land  Claim,  see  Private 
Land  Claims,  590-595. 

Specific  Performance  of  Contract  for  Lands 
Settled  by  Third  Persons,  see  Specific 
Performance,    140. 

Taxation  of  Entryraan's  or  Settler's  Right, 
see  Taxes,  170,  174. 

Editorial  note. 

[Right  of  one  who  buys  or  makes  lawful 
entry  on,  to  crops  and  improvements  placed 
thereon  by  another.  70  L.R.A.  799.] 

Essentials  of  right  to  title. 

Proceedings  to  Acquire  Pre-emption 
Rights  Generally,  see  supra,  I.  e,  7. 

Entries  Made  after  Patent,  see  supra, 
712. 

When  Pre-emption  Right  Accrues,  see 
supra,  792-796. 

Federal  Laws  and  Decisions  as  Bind- 
ing on  State  Courts  on  Question 
whether  Government  Title  has 
Passed,  see  Courts,  2147. 

820.  Until  all  the  preliminary  steps  pre- 
scribed by  law  for  the  acquisition  of  the 
property  are  complied  with,  the  settler  does 
not  obtain  any  title  against  the  United 
States,  and  among  these  are  entry  of  the 
land  at  the  appropriate  land  office  and  pay- 
ment of  its  price.  Campbell  y.  Wade,  132 
U.   S.   34,   10   Sup.   Ct.   Rep.   9,        33:  240 

821.  A  locator  can  acquire  no  title  in  his 
own  name  except  by  a  regular  assignment. 
A  locator,  as  such,  has  no  right  to  sell  the 
land.    Gait  y.  Galloway,  4  Pet.  332,     7:  876 

822.  Occupation  and  improvement  of  the 
tracts  desired,  with  a  view  to  pre-emption, 
though  absolutely  essential  to  that  purpose, 
do  not  confer  upon  the  settler  any  right  in 
the  land  occupied,  as  again.st  the  United 
States,  which  impairs  in  any  respect  the 
power  of  Congress  to  withdraw  the  land 
from  sale  for  the  uses  of  the  government, 
or  to  dispose  of  the  same  to  other  parties. 
Campbell  y.  Wade,  132  U.  S.  34,  10  Sup.  Ct. 
Rep.  9,  33:  240 
Cited  In  Norton  v.  Evans,  27  C.  C.  A.  171,  49 

i:.  S.  App.  669,  82  Fed.  807— WapstafT  v. 
Collins.  38  C.  C.  A.  25.  97  Fed.  9— United 
States  v.  Holmes,  105  Fed.  44— King  v.  Mr- 
Andrews,  .'»0  C.  C.  A.  40.  Ill  Fed.  872— 
Wells  V.  Pennlncrton  County.  2  S.  D.  12.  30 
Am.   St.  Rep.   758,  48  N.  W.  305 — Allen  y. 


4876 


PUBLIC   LANDS,   1.  f,   1. 


Forrest,  8  Wash.  708,  24  L.R.A.  610,  30 
Pac.  971 — Statp  ex  rel.  BllUngs  ▼.  Bridges, 
22  Wash.  66,  79  Am.  St.  Rep.  914,  60  Pac. 
80. 

Xecessity  of  patent  to  pans  title. 

In  Grants  to  State  for  Benefit  of  Rail- 
roads, see  supra,  107. 

Effect  of  Failure  to  Verify,  see  supra, 
131. 

Lands  Locatarl  under  Virginia  Military 
Warranto,  see  supra,  503-505. 

Necessity  of  Patent  by  Governor  of 
Northwest  Territory,  see  infra,  987. 

Sufficiency  of  Sanction  of  Government 
to  Indian  Grant  to  Pass  Title  with- 
out Patent,  see  Indians,   132,   134. 

823.  As  a  general  rule,  a  patent  is  neces- 
sary for  the  transfer  of  legal  title  to  public 
lands.  Carter  v.  Ruddy,  166  U.  S.  493,  17 
Sup.  Ct.  Rep.  640,  41 :  1090 
Felix  V.  Patrick,  145  U.  S.  317,  12  Sup.  Ct. 

Rep.  862,  36:  719 

Cited  In  Carter  v.  Ruddy,  166  U.  S.  495,  41  L. 
ed.  1091,  17  Sup.  Ct.  Rep.  640 — Shaw  v.  Kel- 
logsr.  170  V.  8.  342,  42  L.  ed.  1061,  18  Sup 
Ct.  Rep.  632 — Midway  Co.  v.  Eaton,  18a  u. 
S.  616,  46  L.  Gd.  356,  22  Sup.  Ct.  Rep.  261. 

824.  Courts  may  deal  with  the  possession 
of  land  prior  to  the  issue  of  a  patent  there- 
for, or  enforce  contracts  between  the  parties 
concerning  the  land,  but  they  cannot  trans- 
fer a  title  which  is  yet  in  the  United  States. 
Marquez  v.  Frisbie,  101  U.  S.  473,  25:  800 
Cited  In  Bockflngcr  v.  Foster,   190  T'.  S.   125, 

47  L.  ed.  979,  23  Sup.  Ct.  Rep.  830— Cos 
moB  Exploration  Co.  t.  Gray  Easlo  Oil  Co. 
190  U.  S.  308,  47  L.  ed.  1070,  23  Sup.  Ct. 
Rep.  692 — Sloan  v.  United  States,  95  Fed. 
194 — Savaffe  v.  Worsham,  104  Fed.  18 — 
Cosmos  Exploration  Co.  v.  Gray  Eagle  Oil 
Co.  61  L.R.A.  236,  50  C.  C.  A.  83.  112  Fed.  8 
— Northern  Lumber  Co.  v.  O'Brien,  124  Fed. 
822— Alorriam  v.  Bachionl,  112  Cal.  196,  44 
Pac.  481 — Wood  v.  Murray.  85  Iowa,  506,  52 
N.  W.  366 — Davis  v.  Magoun,  109  Iowa.  322, 
80  N.  W.  423 — Sims  v.  Morrison,  92  Minn. 
rU6,  100  N.  W.  88 — Sproat  v.  Durland,  2 
Okla.  52,  35  Pac.  886— Reaves  v.  Oliver,  3 
Ok  la.  68.  41  Pac.  353 — Pappe  t.  Trout,  3 
Okla.  264,  41  Pac.  397 — Woodruff  y.  Wallace, 
3  .Okla.  365,  41  Pac.  357 — Barnes  v.  New 
ton,  5  Okla.  431,  48  Pac.  190— Shy  v.  Brock- 
hause.  7  Okla.  39,  54  Pac.  306 — Empey  v. 
Plugert,  64  Wis.  612,  25  N.  W.  560— MoCord 
V.  Ilill,  104  Wis.  459,  80  N.  W.  735— Lara- 
mie Nat.  Bank  v.  Steinhoff,  11  Wyo.  307,  71 
Pac.   992. 

825.  A  patent  was  required  in  cases  of 
final  confirmations  of  land  grants  founded  on 
settlement  rights.  Before  the  issuance  of  a 
patent  the  title  was  still  equitable.  Landes 
V.  Brant,  10  How.  348,  13:  449 

826.  At  law  the  patent  is  the  foundation 
of  title,  and  neither  party  can  bring  his 
entry  before  the  court.  M'Arthur  v.  Brow- 
der,*4  Wheat.  488,  4:  622 

827.  Where  title  to  public  lands  has  been 
confirmed  in  a  settler  by  act  of  Congress,  a 
]>atent  subsequently  issuing  is  merely  evi- 
dence of  the  title  so  vested.  Stoddard  v. 
Chambers,  2  How.  284,  11:269 
Cited  in  II  ay  ward  v.  Ormsbee,  11  Wis.  7. 


828.  The  patent  is  but  evidence  of  the 
grant;  and  the  officer  who  issues  it  act» 
ministerially,  not  judicially.  Moran  v.  Hor- 
sky,  178  U.  S.  205,  20  Sup.  Ct.  Rep.  856^ 

44:  1038 
Cited  in  Jopling  v.  Chachere,  107  La.  529,  82 
So.  243. 

Duty  to  issue  patent. 

Ministerial  Nature  of  Duty,  see  supra^ 
828. 

829.  When  Congress  sells  land,  and  the 
purchaser  complies  with  all  the  conditiona 
and  formalities  required  to  obtain  a  pateni^ 
it  is  the  duty  of  Congress  to  issue  a  patent. 
Brown  v.  Clements,  3  How.  650,  11 :  767 
Cited  In  United  States  v.  Gear,  3  How.  803,  11 

L.  ed.  839 — Lytle  v.  Arkansas,  9  How.  334^ 
13  L.  ed.  161 — Foley  v.  Harrison,  0  La.  Ann. 
88. 

Title  by  relation;  priorities. 

Priorities  of  Railroad  Grants,  see  BU- 
pra,  I.  c,  2,  y. 

Priorities  between  Entryman  and  Pub- 
lie  Claiming  School  Grants,  see  su- 
pra, 349. 

Prioruy  between  Viiginia  Military  Lo- 
cation and  Claimant  by  Sale  fronk 
United  States,  see  supra,  506. 

Reservation  from  Entry  or  Settlement 
of  Lands  already  Settled,  located 
or  Surveyed,  see  supra,  674-682. 

Seniority  of  Right  of  Contestant  who- 
Procures  Relinquishment  over  Set- 
tlement made  Prior  to  Relinquish- 
ment, see  supra,  689. 

Bigbts  as  between  Entryman  and  Rail- 
road Grantee,  see  supra,  184-188. 

Rights  as  between  Government'* 
Grantee  and  Mortgagor  of  Conflict- 
ing Entryman,  see  infra,  865. 

Relation  Back  to  Protect  Buna  F'ide 
Purchaser  from  Entrvman,  see  in- 
fra, 867,  870,  871. 

Superioritv  of  Patent  to  Entrv,  see  in- 
fra, 886,  887. 

Effect  of  Reservation  of  Existing  Claims 
Subsequently  Confirmed,  see  infra, 
905,  906. 

Application  of  Doctrine  to  Confirmatory 
Acts,  see  infra,  983. 

In  Pennsylvania,  see  infra,  1300,  1301* 

Priorities  in  Town  Sites,  see  supra,  601* 

Priorities  between  State  Grants,  see  in- 
fra, 1193-1199. 

As  between  Private  Land  Grant  Claim- 
ants and  others,  see  Private  J.4ind 
Claims,  260-267. 

See  also  infra,  841. 

830.  While  no  vested  right  in  the  public 
lands,  as  against  the  United  States,  is  ac- 
quired until  all  the  prerequisites  for  the 
acquisition  of  title  have  been  complied  with,, 
parties  may,  as  against  each  other,  ac- 
quire a  right  to  be  preferred  in  the  purchase 
or  other  acquisition  of  the  land,  when  the 
United  States  have  determined  to  sell  or 
donate  the  property.  In  all  such  cases,  the 
first  in  time  in  the  commencement  of  pro- 
ceedings for  the  acquisition  of  the  title, 
when  the  same  arc  regularly  followed  up,  is. 
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deemed  to  be  the  first  in  right  Shepley  v. 

Cowan,  91  U.  S.  330,  23:  424 

Distinguished  in  Coleman  v.  Allen,  5  Mo.  App. 
133. 

died  in  Wirtta  t.  Branson,  98  U.  S.  122,  25  L. 
ed.  87~Marquea  v.  Krisble.  101  U.  S.  475,  25 
L.  ed.  801 — McCreery  v.  Haskell,  119  U.  S. 
330,  30  L.  ed.  409,  7  Sup.  Ct.  Rep.  176— 
Black  ▼.  Elkhorn  Min.  Co.  163  U.  S.  451,  41 
L.  ed.  223,  16  Sup.  Ct.  Rep.  1101 — Bmblen 
V.  Lincoln  Land  Co.  184  U.  S.  664,  46  L.  ed. 
738,  22  Sup.  Ct.  Rep.  523— Hy-Yu-Tse-Mll- 
Kin  T.  Smith,  104  U.  S.  414,  48  L.  ed.  1046, 
24  Sup.  Ct.  Rep.  076 — Lake  Superior  Ship 
Canal,  R.  &  Iron  Co.  v.  Cunningham,  44  Fed. 
€31 — Last  Chance  Mln.  Co.  v.  Tyler  Min.  Co. 
9  C.  C.  A.  621,  16  U.  8.  App.  466,  61  Fed. 
665 — Deweese  v.  Reinhard,  10  C.  C.  A.  57, 
19  U.  S.  App.  698,  61  Fed.  779 — Muse  v. 
Arlington  Hotel  Co.  68  Fed.  643 — Hartman 
T.  Warren.  22  C.  C.  A.  37,  40  U.  S.  App.  245, 
76  Fed.  163 — Lewis  v.  Johnson,  76  Fed.  478 
— Savage  v.  Worsham,  104  Fed.  18 — Cos- 
mo8  Exploration  Co.  t.  Gray  Eagle  Oil  Co.  61 
L.R.A.  236,  50  C.  C.  A.  83,  112  Fed.  8— 
McCune  v.  Essig,  118  Fed.  276— Hy-Yu-Tso- 
Mil-Kin  V.  Smith,  55  C.  C.  A.  219,  119  Fed. 
117 — McCune  ▼.  Essig,  122  Fed.  591 — Tc- 
garden  t.  Le  Marchel,  120  Fed.  490 — ^North- 
em  P.  R.  Co.  V.  Peronto,  3  Dak.  232,  14  N. 
W.  103 — Pierce  ▼.  Sparks,  4  Dak.  2,  22  N. 
W.  491 — Paine  v.  Foster,  9  Okla.  280,  60 
Pac.  24 — Forbes  v.  Driscoll.  4  Dak.  354,  31 
N.  W.  633 — Duncan  v.  Newcomer,  9  S.  D. 
379,  69  N.  W.  580 — Lone  Tree  Ditch  Co.  v. 
Cyclone  Ditch  Co.  15  S.  D.  522,  91  N.  W. 
352 — Davis  ▼.  Magoun,  109  Iowa,  322,  80 
N.  W.  423 — Roy  y.  Duluth  &  I.  Range  R.  Co. 
69  Minn.  552,  72  N.  W.  794— Cummings  v. 
Powell,  97  Mo.  533,  10  S.  W.  819 — Sproat  v. 
Durland,  2  Okla.  52,  35  Pac.  886— Kahn  v. 
Old  Teleg.  Min.  Co.  2  Utah,  212— Bolton  v. 
I^  Camas  Water  Power  Co.  10  Wash.  257, 
38  Pac.  1043— McCord  v.  Hill,  104  Wis.  450, 
80  N.  W,  735 — Caldwell  v.  Bush,  6  Wyo.  353, 
45  Pac.  488. 


831.  When  a  pre-empto 
make  entr^',  and  applies 
officers,    and    they    refuse 
right,- it  will   be  deemed 
time  of  his   application, 
man,   159  U.   S.  541,  16 

Cited  in  Jamestown  &  N.  R 
D.  628.  76  N.  W.  227. 


r  has  the  right  to 
to  the  local  land 

to  recognize  his 
to  date  from   the 

Weeks   v.   Bridg- 

Sup.  Ct.  Rep.  72, 

40:  253 

Co.  y.  Jones,  7  N. 


1832.  An  entry  of  land  explained  or  amend- 
ed by  a  subsequent  entry  dates  from  the 
time  of  last  amendment,  although  it  does  not 
change  the  ground  originally  occupied.  El- 
mendorf  v.  Taylor,  10  Wheat.  152,     6:  289 

833.  The  rights  of  a  settler  in  good  faith 
who  takes  possession  of  public  land  at  a 
time  when  there  is  on  record  a  homestead 
entry  by  another  person  who  has  never  made 
any  settlement  will  attach  instantly  on  the 
filing  of  a  relinquishment  of  the  prior  en- 
try, though  at  the  same  time  one  who  has 
paid  money  for  such  relinquishment  makes 
a  new  entry ;  and  the  settler  may  thereafter 
make  an  entry  and  perfect  his  right  to  a 
patent  as  against  the  prior  entry  made  by 
a  person  not  in  possession.  Moss  y.  Dow- 
man.  176  U.  S.  413,  20  Sup.  C5t.  Rep.  429, 

44:  526 
ated  In  Knepper  ▼.  Sands,  104  U.  S.  485.  48 

L.  ed.  1086.  24  Sup.  Ct.  Rep.  744— Manley  ▼. 


Tow,    110    Fed.    248 — Benner   v.    Lane,    116 
Fed.  414. 

834.  Entries  made  subsequent  to  the 
plaintiff's  claim,  whatever  might  have  been 
the  impression  under  which  they  were  made, 
could  not  possibly  affect  the  title  held 
under  a  prior  entry,  and  are  inadmissible  in 
evidence  in  an  action  of  ejectment.  Stringer 
V.   Young,    3    Pet.    320,  7:  693 


2.  Rights  before  Patent, 

Right  to  Enter  and  Occupy  Lands  in  Order 
to  do  Acts  Necessary  to  Acquire  Title, 
see  supra,  28. 

Right  of  Settlers  to  Cut  Necessary  Timbers, 
see  supra,  39-41. 

Validity  of  Sale  or  Assignment  of  Mili- 
tary Land  Warrants  or  of  Rights  there- 
to, see  supra,  509-516. 

Under  Ncm'  Madrid  Location,  see  supra, 
539-542. 

Sales  of  Possessory  Right  Prior  to  OicTjon 
Donation  Act,  see  supra,  549-552. 

Right  of  Claimant  on  Hot  Springs  Reserva- 
tion to  Assign  his  Claim,  see  supra, 
579. 

Validity  of  Agreement  to  Locate  Half-Breed 
Scrip,  see  supra,  584. 

Equitable  Title  by  Sale  and  Payment  of 
Price,  see  supra,  704. 

As  to  Priorities,  see  supra,  830-834. 

Rights  of  En  try  man  under  Virginia  Mili- 
tary Warrant,  see  supra,  501. 

Defects  Cured  by  Patent,  see  infra,  1116, 
1117. 

In  Pennsylvania,  see  infra,  1295-1299. 

Necessity  of  Compensating  Settler  on  Con- 
demnation of  Rights,  see  Eminent  Do- 
main, 62,  63. 

Forcible  Detainer  as  Adequate  Remedy  Pre- 
venting Equitable  Relief  to  Regain  Pos- 
session, see  Injunction,  42. 

Laches  as  Bar  to  Suit  to  Set  Aside  Sale  of 
Land  Certificate,  see  Limitation  of  Ac- 
tions, 168. 

Running  of  Limitations  in  Favor  of  Rail- 
way Company  as  against  Settler,  see 
Limitation  of  Actions,  388. 

Rights  in  Mineral  Location  before  Patent, 
see  Mines,  73-83. 

Settlement  of  Dispute  of  Mining  Claim  in 
Consideration  of  Patent,  see  Mines,  154. 

Validity  of  Agreement  to  Convey  Interest 
in  Mining  Claim  by  Way  of  Compromise, 
see  Mines,  158. 

Right  to  Sell  or  Encumber  Private  Land 
Grants  under  Former  Government,  sec 
Private  Land  Claims,  269-272. 

835.  The  right  to  a  patent  for  land,  once 
vested,  is  treated  by  the  government,  when 
dealing  with  the  public  lands,  as  equivalent 
to  a  patent  issued.  Stark  v.  Starr,  6  Wall. 
402,  18:  925 

Distinffuished  in  Mann  v.  Tacoma  Land  Co.  153 

U.   S.  286,  38   L  ed.  718,   14  Sup.   Ct.  Rep. 

820. 

Cited  In  Wlrth  v.  Branson,  98  U.  S.  121,  25 
L.  ed.  87 — Simmons  v.  Wafirner,  101  U.  S. 
261,  25  L.  ed.  911 — Benson  Min.  A  Smelting 
Co.     ▼.     Alta     Min.     &     Smelting     Co.     14^ 
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U.  S.  433,  86  L.  ed.  764,  12  Sup.  Ct. 
Rep.  877 — Harden  v.  Northern  P.  R.  Co. 
154  U.  8.  346,  36  L.  ed.  1008,  14  Sup.  Ct. 
Rep.  1030 — Traver  v.  Tribou,  8  Sawy.  521, 
15  Fed.  33 — Cawley  v.  Johnson,  21  Fed.  495 
— United  States  v.  Ball,  31  Fed.  660 — Brlggs 
▼.  Wash-puk-qua,  37  Fed.  136 — United  ^«tates 
V.  Dalies  Military  Road  Co.  41  Fed.  497 — 
United  States  v.  Steenerson,  1  C.  C.  A.  557, 
4  U.  S.  A  pp.  332,  50  Fed.  507— Sflmson 
Lund  Co.  V.  Rawson,  62  Fed.  429 — Ameri- 
can Mortjf.  Co.  V.  Hopper,  12  C.  C.  A.  298, 
29  U.  S.  App.  12,  64  Fed.  558 — Cosmos  Ex- 
ploration Co.  V.  Gray  Eagle  Oil  Co.  61  L. 
R.A.  238.  50  C.  C.  A.  87,  112  Fed.  11— 
Teller  v.  United  States,  51  C.  C.  A.  236,  113 
Fed.  279— Teller  v.  United  States,  54  C.  C. 
A.  353,  117  Fed.  581— Tegarden  v.  Le  Mar- 
chel,  129  Fed.  490 — McNee  ▼.  Donahue,  76 
Cal.  506,  18  Pac.  438 — Barnard  v.  Boiler, 
105  Cal.  217,  38  Pac.  728— Pioneer  Land  Co. 
T.  Maddux,  109  Cal.  641,  50  Am.  St.  Rep. 
67,  42  Pac.  295 — Cranes  Onlch  Mln.  Co.  t. 
Scherrer,  134  Cal.  353,  86  Am.  St.  Rep.  279, 
66  Pac.  487 — Risdon  v.  Davenport,  4  S.  D. 
564,  57  N.  W.  482— Goldberg  y.  Kidd,  6 
8.  D.  178,  58  N.  W.  574 — Jones  v.  Meyers, 
3  Idaho,  58,  35  Am.  St.  Rep.  259,  26  Pac. 
215 — Blsson  v.  Curry,  35  Iowa,  78— John- 
son V.  Borln,  7  Kan.  App.  370,  54  Pac.  804 
— Jopling  V.  Chachere,  107  La.  529,  32  So. 
243 — Boyce  v.  Danz,  29  Mich.  152— Ives  v. 
Ely,  57  Mich.  573.  24  N.  W.  812— Hedrlck 
T.  Atchison,  T.  ft  8.  F.  R.  Co.  120  Mo.  540, 
25  S.  W.  759— Johnson  v.  Fleutsch.  176  Mo. 
470,  75  8.  W.  1005 — Horsky  v.  Moran.  21 
Mont.  361,  58  Pac.  1064 — Murray  v.  Mon- 
tana Lumber  &  Mfg.  Co.  25  Mont.  22.  63 
Pac.  719 — Deno  v.  Griffin.  20  Nev.  252,  20 
Pac.  308 — Dolph  v.  Barney,  5  Or.  203 — 
Steele  v.  Boley,  6  Utah,  312,  22  Pac.  311— 
McSorley  v.  Hill,  2  Wash.  643,  27  Pac.  552 
— Bolton  V.  La  Camas  Water  Power  Co.  10 
Wash.  252,  38  Pac.  1043— State  ex  rel.  Bill- 
ings V.  Bridges,  22  Wash.  65,  79  Am.  St. 
Rep.  914,  60  Pac.  60 — Bash  v.  Cascaae  Mln. 
Co.  20  Wash.  53,  69  Pac.  402. 

Editorial  note. 

[Validity  of  mortgage  upon  public  lands 
executed  by  claimant  under  the  homestead 
acts  prior  to  patent  or  final  proof.  6  L.R.A. 
(N.S.)    934.] 

Rights  acquired  by  entry  (generally. 

Right  of  United  States  to  Withdraw 
Lands  as  against  Homesteaders, 
see  .supra,  655. 

Effect  of  Certificate  of  Entry,  see  su- 
pra,  789. 

Priority  of  Patent  to  Entry,  see  infra. 
886,  887. 

836.  After  public  lands  have  been  entered 
at  the  land  office  and  a  certificate  of  entry 
obtained,  they  are*private  property,  the  gov- 
ernment agreeing  to  make  a  conveyance  as 
soon  as  it  can,  and  in  the  meantime  holding 
the  naked  legal  fee  in  trust  for  the  pur- 
chaser, who  has  the  equitable  title.  Wis- 
consin C.  R.  Co.  v.  Price  Country,  133  U. 
S.  496,  10  Sup.  Ct.  Rep.  341,  '  33:  687 
Cornelius  y.  Kessel,  128  U.  S.  456,  9  Sup. 
(H.  Rep.  122,  32:  482 

Cited  In  American  Mortg.  Co.  y.  Hopper,  12 
C.  C.  A.  208.  20  U.  S.  App.  12,  64  Fed.  558 
— Gulf.  C.  ft  S.  F.  R.  Co.  v.  Clark.  41  C.  C. 
A.  599,  101  Fed.  679— Olive  Land  ft  De- 
velopment Co.  V.  Olmstead.  103  Fed.  576— 
Teller  t.  United  SUtes,  51  C.  C.  A.  236,  113 


Fed.  279— Teller  v.  United  States,  54  C.  C. 
A.  353.  117  Fed.  581— Wltcher  v.  Conklln^ 
84  Cal.  502.  24  Pac.  302— Northern  P.  R.  Co. 
V.  Barnes,  2  N.  D.  373,  51  N.  W.  ;i86— 
Goldberg  v.  Kldd,  5  S.  D.  170.  58  N.  W.  574 
— Ilapan  v.  Ellis.  39  Fla.  47.-5,  03  Am.  St. 
Rep.  167,  22  So.  727 — Polk  County  v.  Hunt- 
er, 42  Minn.  314,  44  N.  W.  201. 

837.  An  entry  is  the  commencement  of 
title,  and  courts  of  equity  will  sustain  a 
valid  entry  against  a  patent  founded  on  a 
prior  defective  entry,  if  issued  after  such 
valid  entry  was  made.  Hoofnagle  v.  Ander- 
son, 7  Wheat.  212,  5:  437 
Cited  in  Tnlbott  v.  King,  6  Mont.  108.  9  I»ac. 

434— Stubblefleld  v.   Boggs,   2   Ohio   St.   220. 

Bight  under  pre-emption. 

Rights  under  Application  Rejected  by 
Local  OflSce  but  Pending  on  Appeal^ 
see  supra,  187. 

Leyiability  of  Entryman's  Right,  see 
Execution,  15. 

838.  Until  payment  of  the  price  of  land 
and  entry,  the  pre-emption  laws  give  to  the 
settler  a  privilege  only,  in  case  the  landa 
are  offered  for  sale,  of  purchasing  them  in 
preference  to  others.  Hutchings  v.  Low 
(The  Yosemite  Valley  Case)  15  Wall.  77, 

21:82 
Cited  in  Atherton  v.  Fowler,  96  U.  S.  518.  24 
L.  ed.  734 — Northern  P.  R.  Co.  y.  Amscker, 
53  Fed.  53 — Northern  P.  R.  Co.  y.  Peronto,  3 
Dak.  232,  14  N.  W.  103— Lone  Tree  Ditch 
Co.  y.  Cyclone  Ditch  Co.  15  S.  D.  522,  91 
N.  W.  352— Red  River  k  L.  of  W.  R.  Co.  v. 
Stnre,  32  Minn.  98,  20  N.  W.  229— Rla 
Grande  Western  R.  Co.  v.  Tellurlde  Power 
Co.  23  Utah,  41,  63  Pac.  995. 

839.  The  United  States,  by  the  pre-emp- 
tion laws,  do  not  enter  into  any  contract 
with  the  settler,  nor  incur  any  obligation 
that  the  land  occupied  by  him  shall  ever 
be  put  up  for  sale.  They  simply  declare  by 
those  laws  that,  in  case  any  of  their  lands 
are  thrown  open  for  sale,  the  privilege  to 
purchase  them  in  limited  quantities,  at  fixed 
prices,  shall  be  first  giyen  to  parties  who 
have  settled  upon  and  improved  them.  The 
legislation  thus  adopted  for  the  benefit  of 
settlers  was  not  intended  to  deprive  Con- 
gress of  the  power  to  make  any  other  dis- 
position of  the  lands  before  they  are  offered 
for  sale,  or  to  appropriate  them  to  any 
public  use.  Hutchings  y.  T^w  (The  Yose- 
mite Valley  Case)  15  Wall.  77,  21:82 
Cited  In   Buxton  v.  Traver.  130  U.  S.   236,  32 

L.  ed.  921,  9  Sup.  Ct.  Rop.  509— Campbell  y. 
Wade,  132  IT.  S.  38,  33  L.  ed.  242.  10  Sup. 
Ct.  Rep.  9— Shiver  v.  Tnlted  States.  1.59  U. 
S.  495,  40  L.  ed.  232,  16  Sup.  Ct.  Rop.  54 — 
Gonzales  y.  French,  164  U.  S.  345.  41  L. 
ed.  461,  17  Sup.  Ct.  Rep.  102— Caldwell  y. 
Robinson,  59  Fed.  658 — United  States  y. 
Holmes,  105  Fed.  44 — Doe  ox  dem.  Alabama 
State  Land  Co.  v.  Beck,  108  Ala.  73,  19  So. 
802 — Denver  &  R.  G.  R.  Co.  v.  Hanoum,  19 
Colo.  166,  84  Pac.  838  -Wells  v.  Ponningrton 
County,  2  S.  D.  12,  39  Am.  St.  Rep.  758, 
48  N.  W.  305. 

840.  The  claim  of  a  pre-emption,  wheir 
sanctioned  by  law,  is  a  legal  right,  subject 
to  be  defeated  only  by  failure  to  perform 
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the  conditions  annexed  to  it.     Lytle  v.  Ar- 
kansas, 9  How.  314,  13:  153 
DMinguitihed   in    Ilartman    v.    Warren,    22    C. 
C.  A.  37.  40  U.  S.   App.  245,  76  Fed.  163. 

Cited  In  CunnlDRham  ▼.  Ashley,  14  How.  379, 
14  I».  ed.  463 — Lytle  v.  Arkansas.  22  How. 
202,  16  L.  ed.  309 — Simmons  v.  Warner, 
101  U.  S.  261,  25  L.  ed.  911— Moss  v.  Dow- 
man,  176  U.  S.  418,  44  L.  ed.  528,  20  Sup. 
Ct.  Rep.  429 — Deweese  v.  Keinhard,  10  C. 
C.  A.  57,  19  U.  S.  App.  698,  61  Fed.  779 — 
Manley  v.  Tow,  110  Fed.  247 — Tegarden  v. 
Ije  Marchel,  129  Fed.  490— Bates  v.  Her- 
ron,  35  Ala.  123 — Gaines  v.  Hale,  16  Ark. 
22— Wynn  v.  Morris,  16  Ark.  435 — Gaines 
V.  Hale,  26  Ark.  196 — Robinson  v.  Forrest, 
29  Cal.  320 — People  v.  Shearer,  30  Cal.  653 
— Hut  ton  V.  Frisble,  37  Cal.  485 — Chapman 
T.  Quinn,  56  Cal.  276 — McNee  v.  Donahue, 
76  Cal.  506,  18  Pac.  438 — Roberts  v.  Geb- 
hart,  104  Cal.  69.  37  Pac.  782— Whitney  r. 
Friable,  6  D.  C.  269— Illinois  &  M.  Canal  v. 
Brainard.  12  111.  514 — Sumner  v.  Coleman, 
23  Ind.  94 — Phillips  ▼.  George,  17  Kan.  422 
— Wiggins  V.  Guler,  13  La.  Ann.  359 — Knox 
T*  Pulllam,  14  La.  Ann.  131 — Ludeling  t. 
Tester,  20  La.  Ann.  430 — Copley  v.  Dink- 
grave,  25  La.  Ann.  579 — Marks  v.  Martin.  27 
La.  Ann.  528 — Gay  v.  Ellis,  33  La.  Ann. 
252 — Boyce  v.  Danz.  20  Mich.  151 — Warren 
▼.  Van  Brunt,  12  Minn.  77,  Gil.  36 — Frank- 
lin T.  Kelley,  2  Neb.  90 — Garcia  v.  Callen- 
der.  125  X.  Y.  311,  26  N.  E.  283— Kahn  v. 
Old  Telegraph  Mln.  Co.  2  Utah,  212  (dls- 
fntlng  opinion) — Tarpey  v.  Madsen,  17 
Utah.  360.  53  Pac.  996— ilcSorley  v.  Hill. 
2  Wash.  643.  27  Pac.  552— State  ex  rei 
Billings  T.  Bridges.  22  Wash.  65,  79  Am. 
St.   Rep.   914,   60   Pac.   60. 

841.  The  contract  of  purchase  is  com- 
pleted when  the  certificate  of  entry  is  exe- 
cuted and  delivered.  Thereafter  the  land 
ceases  to  be  a  part  of  the  public  domain, 
and  becomes  private  property;  the  govern- 
ment holding  the  naked  legal  title  in  fee  in 
trust  for  the  holder  of  the  certificate,  who 
has  the  equitable  title.  The  patent  Avhen 
issued  relates  back  to  the  original  entry, 
and  a  second  sale,  if  the  first  was  author- 
ized, confers  no  right  on  the  buyer,  and  is 
a  Toid  act.  Witherspoon  v.  Duncan,  4 
WaU.  210,  18:  339, 

CUed  in  Deffeback  ▼.  Hawke,  115  U.  S.  405, 
29  L.  ed.  427,  6  Sup.  Ct.  Rep.  93 — Cornelius 
T.  Kessel,  128  U.  S.  460,  32  L.  ed.  483,  9 
Snp.  Ct.  Rep.  122 — Hastings  &  D.  R.  Co.  v. 
Whitney.  132  U.  S.  361,  33  L.  ed.  365,  10 
Sup.  Ct.  Rep.  112 — Wisconsin  C.  R.  Co.  v. 
Price  County,  133  U.  S.  506.  33  L.  ed.  693, 
10  Sup.  Ct.  Rep.  341 — Sturr  v.  Beck,  133 
U.  S.  548,  33  L.  ed.  764,  10  Sup.  Ct.  Rep. 
350 — Benson  Min.  &  Smelting  Co.  v.  Alta 
Min.  ft  Smelting  Co.  145  U.  S.  433,  36  L. 
ed.  764,  12  Sup.  Ct.  Rep.  877 — Bardon  v. 
Northern  P.  R.  Co.  145  U.  S.  539,  36  L.  ed. 
809.  12  Sup.  Ct.  Rep.  856 — Klrby  v.  Tall- 
madge.  160  V.  S.  384.  40  L.  ed.  466.  16  Sup. 
Ct.  Rep.  349 — Forbes  v.  Gracey,  Fed.  Cis. 
No.  4.924 — McClung  v.  Steen,  32  Fed.  8T4— 
Hamilton  v.  Southern  Nevada  Gold  St  S. 
Min.  Co.  13  Sawy.  118,  33  Fed.  566 — Aurora 
mil  Consol.  Min.  Co.  v.  85  Min.  Co.  34  Fed. 
518— United  States  v.  Steenerson,  1  C.  C. 
A.  557,  4  U.  S.  App.  332,  50  Fed.  507— 
United  SUtes  v.  Turner,  54  Fed.  229 — Lewis 
T.  Shaw,  57  Fed.  518— Teller  v.  United 
States,  54  C.  C.  A.  353.  117  Fed.  581— 
Nichols  y.  Council,  51  Ark.  33,  14  Am.  St. 
Bep.   20,    9    S.    W.    305 — Pueblo    County    t. 


Central  Colorado  Improv.  Co.  2  Colo.  035 — 
RIsdon  v.  Davenport,  4  S.  D.  663,  57  N.  W, 
482— Hagan  v.  Ellis,  39  Fla.  475,  63  Am. 
St.  Rep.  167,  22  So.  727 — Leonard  ▼.  Ross,. 
23  Kan.  300 — Burlington.  K.  &  S.  W.  R.  Co. 
V.  Johnson,  38  Kan.  150,  16  Pac.  125 — 
Johnson  v.  Ballou,  28  Mich.  397 — Wheeler 
V.  Merriam,  30  Minn.  380,  15  N.  W.  665 — 
Polk  County  v.  Hunter,  42  Minn.  313,  44  N. 
W.  201 — Butte  City  Smoke-House  Lode 
Cases,  6  Mont.  407,  12  Pac.  858 — Murray 
V.  Polglase,  23  Mont.  418.  59  Pac.  439 — 
Treadway  v.  Wilder,  12  Nev.  114 — Brown  v. 
Warren,  16  Nev.  242 — Wallowa  Nat.  BanK 
V.  Riley,  29  Or.  292,  54  Am.  St.  Rep.  794. 
45  Pac.  766 — Bash  v.  Cascade  Min.  Co.  29 
Wash.  53,  69  Pac.  402 — Hammer  v.  Hammer, 
39  Wis.  187. 

Possessory  action  by  occupant. 

See  also  Ejectment,  27,  53. 

842.  Where  the  plaintiff  below  derived 
his  title  through  a  pre-emption  claim,  this 
entry  was  held  to  be  valid  by  the  state 
courts  of  Arkansas,  and  a  sufficient  legal 
title  to  sustain  ejectment.  Hale  v.  CJaines. 
22  How.  144,  16:264 

843-44.  The  act  of  the  legislature  of  Hli- 
nois  giving  a  right  to  the  holder  of  a  regis- 
ter's certificate  of  the  entry  of  public  lands 
to  recover  possession  of  such  lands  in  an  ac- 
tion of  ejectment  does  not  apply  to  casrs 
where  a  paramount  title  to  the  lands  is  in 
the  hands  of  the  defendant  or  of  those  he 
represents.  The  exception  in  the  law  as  to 
cases  in  which  the  defendant  has  a  better 
legal  and  paramount  title  applies  to  cases 
in  which  the  United  States  have  not  parted 
with  the  title  to  the  land  by  granting  a 
patent  for  it.  Wilcox  v.  Jackson  ex  dem. 
M'Connel,  13  Pet.  498,  10:  264 

Cited  In  United  States  v.  Fitzgerald.  15  Pet. 
421,  10  L.  ed.  790— Mobile  v.  Eslava,  16 
Pet.  250,  10  L.  ed.  954— United  States  v. 
Gear,  3  How.  803,  Appx.,  11  L.  ed.  839, 
Appx. — United  States  v.  Chicago,  7  How. 
193,  12  L.  ed.  664 — Kissell  v.  St.  Louis 
Public  Schools.  18  How.  27,  15  L.  ed.  328— 
Carter  v.  Ruddy,  166  U.  S.  495,  41  L.  ed. 
1091,  17  Sup.  Ct.  Rep.  640— United  States 
V.  Ames,  1  Woodb.  &  M.  83,  Fed.  Cas.  No. 
14,441 — United  States  v.  Railroad  Bridge 
Co.  6  McLean,  527,  Fed.  Cas.  No.  16,114. 

Sale  of  claims  by  pre-emptor. 

Agreement  to  Obtain  and  Divide  Quar- 
ter Section  as  Invalidating  Appli- 
cation for  Pre-emption  of  Same, 
see   supra,   787. 

Transferrer  as  Trustee  of  Patent  for 
Transferee,  see  infra,  911,  913,  915. 

Competency  of  Assignee  as  Witness  for 
Assignor,  see  Witnesses,  112. 

845.  A  settler  upon  the  public  lands,  hav- 
ing a  pre-emption  right,  may  transfer  the 
same.      Thredgill   v.    Pintard,    12    How.    24, 

13:  877 
Cited  in  Myers  v.  Croft,  13  Wall.  296,  20  L. 
ed.  563 — Lamb  v.  Davenport,  18  Wall.  314^ 
21  L.  ed.  762— Hussey  v.  Smith,  09  U.  S. 
22,  25  L.  ed.  314 — Beley  v.  Naphtaly,  169 
U.  S.  363,  42  L.  ed.  779,  18  Sup.  Ct.  Rep. 
354 — Kellbm  v.  Easley,  1  Dill.  287.  2  Abb. 
(U.  S.)  566,  Fed.  Cas.  No.  7.668 — Lamb  v. 
Davenport,  1  Sawy.  621,  Fed.  Cas.  No.  8.- 
015 — ^Wright  V.   Shumway,    1   Biss.   20,   Fed. 


4880 


PUBLIC  LANDS,  I.  f,   2. 


Cas.  No.  18,093 — Beley  y.  Naphtaly,  19  C. 
C.  A.  399,  44  U.  S.  App.  232,  73  Fed.  127— 
McTyer  ▼.  McDowell,  36  Ala.  48 — Souther- 
land  V.  WhittlnRton,  46  Ark.  289— Waller 
V.  Hughes,  2  Ariz.  126,  11  Pac.  122 — People 
T.  Shearer,  30  Cal.  657 — Myers  v.  Croft,  2 
Neb.  482— SpauldlDR  v.  Wood.  8  Wis.  213— 
Spiess  V.  Neubcrg.  71  Wis.  286,  6  Am.  St. 
Rep.  211,  37  N.  W.  417. 

846.  Contracts  made  by  actual  settlers 
of  the  public  lands,  concerning  their  pos- 
sessory rights  and  the  title  to  be  acquired 
in  future  from  the  United  States,  are  valid 
as  between  the  parties  to  the  contract,  ex- 
cept in  cases  where  Congress  has  imposed 
restrictions  on  such  contracts.  Lamb  v. 
Davenport,  18  Wall.  307,  21 :  759 

847.  An  assignee  may  dispute  the  title 
of  him  under  whom  he  held  possession, 
where  they  combined  to  defraud  the  govern- 
ment, and  their  agreement  was  contrary  to 
public  policy.  Harkness  v.  Underbill,  1 
Black,  316,  17:  208 

848.  The  last  clause  of  §  12  of  the  act  of 
September  4,  1841,  forbade  the  assignment 
or  transfer  of  the  right  of  pre-emption,  but 
did  not  prevent  the  pre -emptor  from  sell- 
ing his  land  after  the  entry.  Myers  v. 
Croft,  13  Wall.  291,  20:  562 
Cited  In  Lamb  ▼.  Davenport,  18  Wall.  314,  21 

L.  ed.  762 — Qulnby  v.  Conlan,  104  U.  S. 
422,  26  U  ed.  801— St.  Louis  Mln.  &  Mill. 
Co.  V.  Montana  Mln.  Co.  171  U.  S.  656,  43 
L.  ed.  322,  19  Sup.  Ct.  Rep.  61 — Hawley 
V.  Dlller,  178  U.  S.  486,  44  L.  ed.  1161,  20 
Sup.  Ct.  Ilep.  086 — Adams  v.  Church,  193 
U.  S.  517.  48  L.  ed.  772,  24  Sup.  Ct.  Rep. 
512 — Aiken  v.  Ferry.  6  Sawy.  87,  Fed.  Cas. 
No.  112— Smith  V.  Ewlnf?.  23  Fed.  745— 
McClung  V.  Steen,  32  Fed.  374— United 
States  V.  Steenerson,  1  C.  C.  A.  557,  4  U. 
S.  App.  332,  50  Fed.  507 — American  Mortg. 
Co.  T.  Hopper,  56  Ped.  71 — American  Mortg. 
Co.  ▼.  Hopper,  12  C.  C.  A.  296.  29  U.  S. 
App.  12,  64  Fed.  555 — Beley  v.  Naphtaly, 
19  C.  C.  A.  399,  44  U.  8.  App.  232,  73  Fed. 
127— Dlller  v.  Hawley,  26  O.  C.  A.  515.  58 
U.  S.  App.  462.  81  Fed.  653— Gllkerson- 
Sloss  Co.  V.  Forbes.  54  Ark.  149,  26  Am. 
St.  Rop.  29,  15  S.  W.  191— Thurston  v.  Alva, 
45  Cal.  17 — Rose  v.  Nevada  &  G.  V.  Wood  & 
Lumber  Co.  73  Cal.  388,  15  Pac.  19 — 
Stewart  v.  Powers.  98  Cal.  517,  33  Pac. 
486— Merrill  v.  Clark.  103  Cal.  370.  37  Pac. 
238— Godding  v.  Docker,  3  Colo.  App.  204, 
.S2  Pac.  832 — Vantonueren  v.  Heffernan,  5 
Dak.  206,  38  N.  W.  52— Jones  v.  Meyers,  3 
Idaho.  56,  35  Am.  St.  Rep.  250.  26  Pac.  215 
— Close  v.  Stuyvesant,  132  111.  610,  3  L. 
R.A.  166,  24  N.  E.  868 —Tippecanoe  County 
V.  Lafayette,  M.  &  B.  R.  Co.  .'►O  Ind.  107 — 
Leonard  v.  Ross.  23  Kan,  300— .Tohnnon  v. 
Fleutsch.  176  Mo.  409.  75  S.  W.  1005— Norris 
▼.  Heald.  12  Mont.  2S4.  .33  Am.  St.  Rop. 
581,  29  Pnc.  1121 — (iroRory  v.  Konyon.  34 
Neb.  645,  52  N.  W.  Gs.'— Brown  v.  Warren. 
16  Nev.  242— United  States  v.  Saucier,  5 
N.  M.  574.  25  Pac.  791— Zlogele  v.  Riche- 
lieu &  O.  Nav.  Co.  3  App.  Dlv.  84,  38  N. 
Y.  Supp.  1022— Tecumseh  State  Bank  v. 
Maddoz.  4  Okla.  504.  40  Pac.  563 — Flanagan 
v.  Forsythe.  6  Okla.  230,  50  Pac.  152 — 
Richards  v.  .«4nydor,  11  Or.  .'OD,  0  Pnc.  ISO — 
Hyde  v.  Holland.  18  Or.  333.  22  Pac.  1104— 
CarHon  v.  Railslmck.  3  Wa»h.  'JVrr.  175,  13 
Pac.  618 — BoKKan   v.   Hold,  1  Wn'sh.  517,  20 


Pac.   425 — Spiess   v.   Neuberg,   71   Wis.   285, 
6  Am.  St.  Rep.  211,  37  N.  W.  417. 

849.  The  act  of  Congress  of  1841  forbids 
the  sale  of  pre-emptive  rights  to  the  public 
lands  acquired  by  settlement  and  improve- 
ment.    Quinby  v.  Conlan,  104  U.  S.  420, 

26:800 

850.  The  act  of  1834  in  regard  to  pre- 
emption rights  of  Bettlers  on  piiblic  lands 
revived  the  acts  of  1832  and  of  1830  on  the 
same  subject,  and  allowed  the  assignment 
of  pre-emption  rights  to  pass  an  equitable 
title.     Marks  v.   Dickson,   20   How.   501, 

15:  1002 
Cited  in  Kellom  v.  Easley,  1  Dill.  287,  2  Abb. 
(U.  S.)  565,  Fed.  Cas.  No.  7,668. 

851.  The  acts  of  September  4,  1841,  May 
29,  1830,  and  January  23,  1832,  declaring 
void,  except  as  to  bona  fide  purchasers, 
conveyances  of  pre-emption  rights  made  be- 
fore entry  of  the  land,  relate  to  pre-emptive 
rights  conferred  upon  actual  settlitrs,  and 
do  not  invalidate  a  deed  made  after  pay- 
ment of  purchase  money,  but  before  issu- 
ance of  the  patent,  where  the  land  was  not 
entered  or  claimed  under  such  acts.  Irvine 
V.  Irvine,  9  Wall.  617,  19:  800 
Cited  in   Aurora   Hill   Consol.   Min.   Co.   v.   85 

Min.  Co.  12  Sawy.  360,  34  Fed.  618. 

852.  Courts  can  uphold  no  deed  of  lands 
made  while  title  was  in  the  United  States, 
unless  Congress  has  authorized  assignments 
of  occupant  claims  to  be  made.  Morehouse 
V.  Phelps,  21  How.   294,  16:  140 

853.  Where  a  party  having  a  pre-emption 
right  sells  the  same  and  transfers  posses- 
sion, part  of  the  purchase  price  remaining 
due,  and  the  vendee  sells  to  a  third  person, 
such  person  agreeing  to  pay  the  amount  due 
the  first  vendor,  the  original  vendor  has  a 
vendor's  lien  on  the  land,  and  can  enforce 
the  contract  in  equity  against  the  third 
party,  although  he  has  obtained  a  patent  in 
his  own  name.  In  such  case  an  attempt  by 
the  third  party  to  avoid  the  obligation  by 
getting  the  patent  in  his  own  name  is 
fraudulent.  Thredgill  v.  Pintard,  12  How. 
24,  13:  877 
Cited  in   Re  Perdue,   2  Nat.   Bankr.   Reg.   185, 

Fed.  Cas.  No.  10.075— I^wls  v.  Bosklns,  27 
Ark.  6.3 — Morris  v.  Ham,  47  Ark.  297,  1 
S.  W.  519— Klrkaldle  v.  Larrabee,  31  Cal. 
457,  89  Am.  Dec.  205 — Plerson  v.  David, 
1  Iowa,  29 — Bray  v.  Ragsdnle,  53  Mo.  172 — 
Gee  V.  McMillan,  14  Or.  2J4,  58  Am.  Rep. 
315.    12    Pac.    417. 

854.  A  contract  by  which  one  proceeding 
under  the  pre-emption  law  agreed,  in  con- 
sideration of  an  advance  of  a  portion  of  his 
expenses  to  be  incurred  in  perfecting  the  en- 
try, to  pay  a  specified  sum  for  locating  him 
on  the  land,  and  a  further  amount,  to  be  de- 
termined by  the  proceeds  of  any  sale  which 
he  might  make  after  acquiring  title,  is  not 
invalid,  under  U.  S.  Rev.  Stat.  §  2262,  re- 
quiring every  pre-emptor  to  make  affidavit 
before  entry  that  "he  has  not  settled  upon 
and  improved  such  land  to  sell  the  same  on 
speculation,  but  in  good  faith  to  appropriate 
it  to  his  own  exehisivo  use:  and  that  he  has 
not,  directly  or  indirectly,  made  any  agree- 
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ment  or  contract,  in  any  way  or  manner, 
with  any  person  whatsoever,  by  which  the 
title  which  he  might  ac<)uire  from  the  gov- 
ernment of  the  United  States  should  inure, 
in  whole  or  in  part,  to  the  benefit  of  any 
person  except  himself."  Hafemann  v.  Gross, 
199  U.  S.  342,  26  Sup.  a.  Rep.  80,      50:  220 

Transfer  of  claims  by  homesteader. 

Estoppel  of  Homesteader's  Grantee  to 
Object,  see  infra,  1082. 

855.  A  contract  by  one  contemplating 
taking  land  as  a  homestead  and  who  subse- 
quently obtains  title  to  it  as  such,  for  the 
sale  and  conveyance  of  half  the  land  to  an- 
other in  consideration  of  the  improvements 
previously  made  on  it  by  the  latter,  is  void, 
and  specific  performance  of  it  will  not  be 
decreed.  Anderson  v.  Carkins,  135  U.  S. 
Aii6,  10  Sup.  Ct.  Rep.  905,  34:  272 
DUtinguUhed    in    Montague    v.    McCarroIl,    10 

Utah,  26,  36  Pac.  50 — Melnhold  v.  Walters, 
102  Wis.  393,  72  Am.  St.  Rep.  888,  78  N. 
W.  674. 

Cited  In  St.  Louis  MIn.  A  Mill.  Co.  v.  Montana 
MIn.  Co.  171  U.  S.  657,  48  L.  ed.  322,  10 
Sap.  Ct.  Rep.  61 — Moss  v.  Dowman,  176  U. 
418,  44  L.  ed.  528,  20  Sup.  Ct.  Rep.  429— 
Adams  V.  Church,  193  U.  S.  515,  48  L.  ed. 
771,  24  Sup.  Ct.  Rep.  612 — Fourier  v.  Barnes, 
67  Fed.  958 — Hatch  v.  Ferguson,  57  Fed. 
964 — Barnes  v.  Polrler,  12  C.  C.  A.  10,  27 
U.  S.  A  pp.  500,  64  Fed.  15 — United  States 
V.  Lair,  118  Fed.  100— Woodstock  Iron  Co. 
V.  Strickland,  121  Ala.  620,  26  So.  818— 
Millikln  V.  CarmichaeU  134  Ala.  625.  02  Am. 
St.  Rep.  46,  33  So.  9 — Benson  v.  Files,  70 
Ark.  426.  68  S.  W.  493 — Mt.  Carmel  Fruit 
Co.  V.  Webster.  140  Cal.  184.  73  Pac.  826— 
Everett  v.  Todd,  19  Colo.  324,  35  Pac.  644 
—Fleischer  v.  Fleischer,  11  N.  D.  231,  91 
N.  W.  51— McCrillis  v.  Copp,  31  Fla.  1U8, 
12  So.  643 — Carley  v.  Gitchell,  105  Mich. 
41,  55  Am.  St.  Rep.  428,  62  N.  tV.  1003— 
Orrell  v.  Bay  Utg.  Co.  83  Miss.  818,  70  L. 
R.A.  800.  36  So.  561 — Robinson  v.  Jones,  31 
Neb.  29.  47  N.  W.  480— Kine  v.  Turner,  27 
Or.  360,  41  Pac.  664 — Church  v.  Adams. 
37  Or.  363^  61  Pac.  639 — Horseman  v. 
Horsieman,  43  Or.  92,  72  Pac.  698. 

856.  The  theory  and  policy  of  the  home- 
stead law  is  that  the  nomestead  shall  be 
for  the  exclusive  benefit  of  the  homesteader. 
The  homestead  right  cannot  be  perfected  in 
case  of  alienation,  or  contract  for  alienation, 
without  perjury  by  him.  Anderson  v.  Cark- 
ius,  135  U.  S.  483,  10  Sup.  Ct.  Rep.  905, 

34:272 

857.  The  right  to  enter  "additional"  lands, 
given  to  an  honorablv  discharged  soldier  by 
U.  S.  Rev.  Stat.  §  2306,  U.  S.  Comp.  Stat. 
1901,  p.  1415,  if  he  has  not  already  entered 
lands  to  the  extent  of  160  acres,  is  assign- 
able and  transferable.  Webster  v.  Luther, 
163  U.  S.  331,  16  Sup.  Ct.  Rep.  963, 

41:  179 
Cited  in  Phillips  v.  Carter,  135  Cal.  606.  87 
Am.  St.  Rep.  152.  67  Pac.  1031 — Pardee  v. 
Merritt.  75  Minn.  15,  77  N.  W.  552— 
Montague  v.  McCarroll,  15  Utah,  323.  49 
Pac  418. 

858L  The   widow    of   a   person   who   has 
made  a  homestead  entry,  and  to  whom  the 
lands  are  devised,  is  a  transferee  thereof 
U.  a  Dig.— 306 


"by  bona  fide  instrument,"  so  as  to  be  en- 
titled to  purchase  them  under  the  act  of 
June  15,  1880,  even  if  she  would  have  no 
such  right  simply  as  widow.  Northern  P. 
R.  Co.  V.  Amacker,  175  U.  S.  564,  20  Sup. 
Ct.  Rep.  236,  44:  274 

859.  The  right  of  a  bona  fide  encum- 
brancer of  land  to  the  issue  of  a  patent,  un- 
der the  act  of  Congress  of  March  3,  1891, 
§  7,  does  not  extend  to  an  encumbrancer  of 
the  interest  of  an  entryman  whose  entry 
had  been  canceled  before  the  passage  of  the 
act.  Guaranty  Sav.  Bank  v.  Bladow,  176 
U.  S.  448,  20  Sup.  Ct.  Rep.  425,        44:  540 

860.  Proceedings  to  contest  a  homestead 
entry  without  any  notice  to  a  mortgagee  of 
the  entryman^s  interest,  though  commenced 
by  a  subsequent  grantee  of  such  interest,  do 
not  amount  in  law  to  a  fraud  on  the  mort- 
gagee's rights.  Guaranty  Sav.  Bank  v. 
Bladow,  176  U.  S.  448,  20  Sup.  Ct.  Rep.  425, 

44:540 

861.  A  mere  grantee  by  deed  of  the  inter- 
est of  one  who  lias  made  a  homestead  entry 
does  not  take  the  title  under  the  entryman, 
within  the  meaning  of  the  rule  which  pre- 
vents one  who  takes  title  under  another 
from  questioning  that  other's  title;  but 
such  grantee  may  make  a  contest  of  his 
grantor's  entry  before  the  Land  Department. 
Guaranty  Sav.  Bank  v.  Bladow,  176  U.  s. 
448,  20  Sup.  a.  Rep.  425,  44:  540 

Sale  of  timber  cultnre  claims. 

862.  The  policy  of  the  timber  culture  act 
of  June  14,  1878  (20  Stat,  at  L.  113,  chap. 
190),  cannot  be  deemed  to  have  been  vio- 
lated by  an  agreement  by  one  who  had 
made  an  entry  thereunder  to  convey  his 
claim  to  a  proposed  partnership  as  soon 
as  he  should  acquire  title  from  tne  govern- 
ment, in  view  of  the  failure  of  that  act  to 
require,  as  in  the  case  of  homestead  entries, 
that  the  entryman  shall  make  affidavit  be- 
fore final  certificate  that  no  interest  in  the 
land  has  been  alienated.  Adams  v.  Church, 
193  U.  S.  510,  24  Sup.  Ct.  Rep.  512, 

48:769 
Cited  in  Hartman  v.  Butterfleld  Lumber  Co. 
190  U.  8.  340,  50  L.  ed.  220,  26  Sup.  Ct. 
Rep.  63 — Oulf,  C.  &  S.  F.  R.  Co.  v.  Texas, 
204  U.  S.  411,  51  L.  ed.  546,  27  Sup.  Ct. 
Rep.  360. 

Sale  of  claims  under  timber  and  stone 
act. 

863.  Purchasers  from  an  entryman  be- 
fore the  issue  of  a  patent  are  not  bona  fide 
purchasers  who  are  protected  against  the 
cancelation,  for  fraud  of  the  entryman,  of 
an  entry  made  under  the  timber  and  stone 
act  of  June  3,  1878,  chap.  151  (20  Stat,  at 
L.  89,  U.  S.  Comp.  Stat.  1901,  p.  1545). 
Hawley  v.  Diller,  178  U.  S.  476,  20  Sup.  Ct. 
Rep.  986,  44:  1157 
Ciltd   in    United    States   v.    Detroit   Timber   & 

lAimber  Co.  200  U.  S.  331.  50  L.  ed.  503,  26 
Sup.  Ct.  Rep.  282— United  States  v.  Detroit 
Timber  ft  Lumber  Co.  124  Fed.  402— United 
States  v.  Clark,  125  Fed.  775 — United 
States  V.  Detroit  Timber  &  Lumber  Co.  67 
C.  C.  A.  0,  131  Fad.  676 — United  States  v. 
Clark,  70  C.  C.  A.  588.  138  Fed.  298. 
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864.  The  cancelation  of  a  certificate  of  en- 
try under  the  timber  act  of  June  3,  1878 
(20  Stat,  at  L.  89,  chap.  151,  U.  S.  Gomp. 
Stat.  1901,  p.  1545),  is  not  conclusive  as 
against  a  transferee  who  had  no  notice  and 
no  opportunity  to  be  heard  upon  the  ques- 
tion of  the  original  validity  of  such  entry, 
but  he  is  left  free  to  prove  the  validity  of 
the  entry  by  any  means  other  than  the 
certificate.  Thayer  v.  Spratt,  189  U.  S. 
346,  23  Sup.  Ct.  Rep.  576,  47:  845 
Cited  in  Peyton  v.  Desmond,  63  C.  C.  A.  659, 

129   Fed.   9. 

Rights  of  mortgaerees. 

See  also  supra,  859. 

865.  Where  a  mortgagor  of  government 
land  had  no  title,  the  subsequent  sale  by 
the  government  conveyed  a  good  title  to  the 
purchasers,  clear  of  the  mortgage.  Easley 
V.  Kellom,  14  Wall.  279,  20:  890 

866.  A  mortgagee  who  has  foreclosed  his 
mortgage  and  purchased  the  mortgaged 
property  at  sheriff's  sale  iinder  a  decree  of 
the  court  is  an  ''assign"  within  the  meaning 
of  the  act  of  Congress  of  June  16,  1880  (21 
Stat,  at  L.  287,  chap.  244,  U.  S.  0>mp.  Stat. 
1901,  p.  1415),  §  2,  providing  for  the  repay- 
ment of  the  purchase  price  to  a  person 
making  an  entry  of  public  land,  or  to  his 
heirs  or  assigns,  in  case  of  the  cancelation 
of  such  entry  for  confiict.  United  States 
V.  Commonwealth  Title  Ins.  &  T.  Co.  193 
U.  S.  651,  24   Sup.  Ct.  Rep.   546,     48:  830 

—  Editorial  note. 

[Validity  of  mortgage  on  public  lands  ex- 
ecuted by  claimant  under  homestead  acts 
prior  to  patent  or  final  proof.  6  L.RA.(N. 
S.)    934.] 

Bona  fide  grantees  from  fraudulent  en- 
try man. 

867.  The  doctrine  of  relation  operates  to 

f)rotect  the  bona  fide  purchaser  of  timber 
ands  from  the  patentees  against  the  conse- 
quences of  the  wrongful  conduct  of  the  en- 
trymen.  United  States  v.  Detroit  Timber 
A  Lumber  Co.  200  U.  S.  321,  26  Sup.  Ct. 
Rep.  282,  50:  499 

Cited  in  Reed  v.  Mann,  148  Fed.  757. 

868.  A  bona  fide  purchaser  of  standing 
timber  from  the  holders  of  receivers*  final 
receipts  for  the  purchase  price  of  lands  en- 
tered under  the  timber  act  of  June  3,  1878 
(20  Stat,  at  L.  89,  chap.  151,  U.  S.  Comp. 
Stat.  1901,  p.  1545),  cannot,  upon  avoidance 
for  the  fraud  of  the  entrymen  of  the  pat- 
ents afterwards  issued,  be  required  to  ac- 
count to  the  Federal  government  for  the 
timber  which  it  has  paid  for  and  cut  and 
removed  in  reliance  upon  its  purchase. 
United  States  v.  Detroit  Timber  &  Lumber 
Co.  200  U.  S.  321,  26  Sup.  Ct.  Rep.  282, 

50:  499 

869.  A  purchaser  of  the  property  of  a 
luml)cr  company  is  not  charged  with  the 
knowledge  of  the  wrongful  character,  as 
against  the  Federal  government,  of  certain 
conveyances  of  standing  timber,  which 
might  have  been  gained  by  a  searching  in- 
vestigation of  the  books  and  papers  turned 


over  by  the  lumber  company  as  evidence 
of  its  titles,  where  there  were  no  circum- 
stances disclosed  which  cast  suspicion  upon 
those  titles.  United  States  v.  Detroit  Tim- 
ber &  Lumber  Co.  200  U.  S.  321,  26  Sup.  Ct. 
Rep.  282,  50:  499 

Cited  In  Reed  v.  Munn,  148  Fed.  756 — Fi- 
delity Mut.  L.  Ins.  Co.  V.  Clark,  203  U.  S. 
74,  51  L.  ed.  96,  27  Sup.  Ct.  Rep.   19. 

870.  A  purchaser  of  timber  lands  after 
receivers'  final  receipts  have  issued  is  en- 
titled to  protection,  under  the  Act  of  June 
3,  1878  (20  Stat,  at  L.  89,  chap.  151,  §  2, 
U.  S.  Comp.  Stat.  1901,  p.  1545),  as  a  bona 
fide  purchaser,  against  tne  cancelation,  for 
the  original  frauds  of  the  entrymen,  of  the 
patents  afterwards  issued,  unless  he  is  shown 
to  have  had  actual  notice  of  such  fraud. 
United  States  v.  Clark,  200  U.  S.  601,  26 
Sup.  Ct.  Rep.  340,  50:  613 
Cited  In   Fidelity   Mot.   L.   Ins.   Co.   v.   Clark, 

203  U.  S.  74,  51  L.  ed.  96,  27  Sup.  Ct.  Rep. 
19. 

871.  A  purchaser  from  the  patentees  for 
value,  and  without  notice  of  any  fraud  on 
the  part  of  the  entrymen,  is  a  bona  fide  pur- 
chaser within  the  meaning  of  the  timber  act 
of  June  3,  1878  (20  Stat,  at  L.  89,  chap. 
151,  U.  S.  Comp.  Stat.  1901,  p.  1545),  and, 
as  such,  is  entitled  to  protection,  although 
such  purchaser  may  have  acquired  an  inter- 
est in  the  lands  under  a  contract  for  the 
standing  timber  before  the  patents  issued; 
since,  by  the  doctrine  of  relation,  the  pat- 
ents, when  issued,  became  operative  as  of 
the  date  of  the  entries.  United  States  v. 
Detroit  Timber  &  Lumber  Co.  200  U.  S. 
321,  26  Sup.  a.  Rep.  282,  60:  499 

8,  P<Uents, 

Duty  to  Issue  Patent,  see  supra,  829. 

Necessity  of  Patent  to  Pass  Title,  see  su- 
pra, 823-828. 

Necessity  of  Patent  to  Acquiring  of  Title 
by  Adverse  Possession,  see  Adverse 
Possession,  76-79. 

Federal  Question  as  to,  see  Appeal  and 
Error,  IIL  d,  9,  h.  (10). 

Boundaries  of,  see  Boundaries,  IV.  d. 

Costs  in  Suit  to  Compel  Delivery  of,  see 
Costs  and  Fees,  32. 

Reference  to,  in  Deed,  see  Deeds,  40. 

As  Evidence,  see  Evidence,  1139,  1140. 

Mandamus  to  Compel  Issue  of,  see  Manda- 
mus,  155,  160. 

Substitution  of  Officer  as  Defendant  in  Suit 
to  Compel  Issuance  of  Patent,  see  Par- 
ties, 322. 

Patents  Confirmatory  of  Private  Land 
Claims,  see  Private  Land  Claims,  IIL 
d. 

a.  BequiMtea  and  Sufficiency. 

Modes  of  Passing  Title  to  Public  Lands,  see 

supra,  16,  17. 
Matters  Rendering  Patent  Issued  Void,  see 

infra,  I.  i,  1. 
Validity  of  Patent  as  Federal  Question,  see 

Courts,  600. 
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Elder  of  Two  Patents  as  Defense  in  Eject- 
ment see  Ejectment,  76. 

Invalid  Patent  as  Defense  in  Ejectment,  see 
Ejectment,   77. 

Presumption  as  to  Validity,  see  Evidence, 
498^510. 

Extrinsic  Evidence  to  Identify  Patentees, 
see  Evidence,  1593. 

EfTect  of  Fraud,  see  Fraud  and  Deceit,  66. 

Patents  to  Mining  Claims,  see  Mines,  I.  f. 

Requisites  and  Form  of  Mexican  or  Spanish 
(i rants,  see  Private  Land  Claims,  90- 
94. 

872.  The  issuing  of  a  patent  is  a  min- 
isterial act  which  must  be  performed  ac- 
cording to  law.  Stoddard  v.  Chambers,  2 
How.  284,  1 1 :  269 
Cited  in  Cady  v.  Eighmey,  54  Iowa,  618,  7  N. 

W.   102 — Bolton   V.  La  Camas  Water  Power 
Co.  10  Wash.  252,  38  Pac.  1043. 

Description. 

Description  in  Entry,  see  supra,  714- 
726. 

Eflfect  of  Adding  Word  "Trustee"  to 
Name  of  Patentee,  see  infra,  908. 

Avoidance  of  Patents  Issued  in  Name 
of  Deceased  or  Fictitious  Person  or 
in  Wrong  Name,  see  infra,  1111- 
1115. 

In  Grant  by  State,  see  infra,  1166-1174. 

Estoppel  by  Mistake  in,  see  Estoppel, 
112. 
Parol   or   Extrinsic   Evidence    in    Aid    of 
Description,    see     Evidence,     1582, 
1585,   1588. 

Extrinsic  Evidence  to  Remove  Ambigu- 
ity, see  Evidence,  1647. 

873.  A  description  which  will  identify  the 
land  is  all  that  is  necessary  to  the  validity 
of  a  grant.  M' Arthur  v.  Browder,  4  Wheat. 
488,  4:  622 


'Editorial  note. 

Errors  in. 


5:423 


Terms  and  proTisiona. 

874.  The  officers  of  the  Land  Department 
have  no  authority  to  insert  in  a  patent  any 
other  terms  than  those  of  conveyance,  with 
recitals  showing  a  compliance  with  the  law. 
Deffeback  v.  Hawke,  115  U.  S.  392,  6  Sup. 
Ct.  Rep.   95,  29:423 

Signature  and  authentication. 

Admissibility     of     Exemplification     of 

Public  Grant,  see  Evidence,  924. 
See  also  infra,  877. 

875.  A  patent  for  lands  must  be  signed 
in  the  name  of  the  President,  either  by  him- 
self or  by  his  duly  appointed  secretary, 
sealed  with  the  seal  of  the  General  Land 
Office,  and  countersigned  by  the  recorder. 
Until  all  this  has  been  done,  the  United 
States  has  not  executed  a  patent  for  a 
prant  of  lands.  McGarrahan  v.  New  Idria 
Min.  Co.  96  U.  S.  316,  24:630 
Cited  lo  Marsh  v.  Nichols,  S.  ft  Co.  128  U.  S. 

613,  32  L.  ed.  541,  9  Sup.  Ct.  Rep.  168— 
Younj?  V.  Clarendon  Twp.  132  U.  S.  349,  33 
L.  ed.  361.  10  Sup.  Ct.  Rep.  107— Aspen  v. 
AspcD  Town   ft   Land   Co.   10  Colo.   200*   15  1 


Pac.  794^Llddon  v.  Hodnett,  22  Fla.  448 
— McLeod  V.  Lloyd,  43  Or.  270,  71  Pac.  795. 

876.  The  countersigning  of  a  patent  by 
the  recorder  cannot  be  considered  as  di- 
rectory. The  record  of  a  patent  not  thus 
countersigned  is  not  evidence  of  the  fact 
that  the  recorder  recognized  its  complete- 
ness, and  is  not  equivalent  to  his  counter- 
signature. McGarrahan  v.  New  Idria  Min. 
Co.  96  U.  S.  316,  24:  630 
Cited  In  Anthony  v.  Jasper  County,  101  U.  S. 

698,  25  L.  ed.  1008— BIssell  v.  Spring  Val- 
ley Twp.  110  U.  S.  169,  28  L.  ed.  108,  3 
Sup.  Ct.  Rep.  555 — Marsh  v.  Nichols,  15 
Fed.  916— Wilkes  County  v.  Call,  123  N.  C. 
312,   44    L.R.A.   253,   31    S.   E.   481. 

Record. 

As  Evidence,  see  Evidence,  928. 
Extrinsic    Evidence    to   Contradict,   see 
Evidence,  1744. 

877.  The  act  of  March  3,  1843,  does  not 
dispen.se  with  the  signing  and  countersign- 
ing of  a  patent.  The  record,  to  prove  a 
valid  patent,  must  show  that  the  provi- 
sions of  the  law  were  complied  with.  Mc- 
Garrahan V.  New  Idria  Min.  Co.  96  U.  S. 
316,  24:  630 

878.  The  failure  to  record  the  patent  does 
not  defeat  the  grant.    McGarrahan  v.  New 
Idria  Min.  Co.  96  U.  S.  316,  24:  630 
Cited  in  New  York  C.  ft  H.  R.  R.  Co.  v.  Brock- 
way  Brick  Co.   10  App.   Div.  390,  41   N.   Y. 
Supp.  762. 

Delivery. 

879.  The  delivery  of  a  patent  to  the  pat- 
entee is  not  essential  to  pass  the  title.  Ac- 
ceptance of  the  patent  will  be  presumed 
from  the  patentee's  efforts  to  secure  the 
favorable  action  of  the  department,  and  es- 
pecially from  his  demand  for  possession  of 
It.    United  States  v.  Schurz,  102  U.  S.  378, 

26:  167 
Cited  in  Blcknell  v.  Comstock,  113  U.  8.  151, 
28  L.  ed.  962,  5  Sup.  Ct.  Rep.  399 — Mullan 
V.  United  States,  118  U.  S.  279,  30  L.  e6. 
173,  6  Sup.  Ct.  Rep.  1041 — United  States 
V.  Marshall  Silver  Min.  Co.  129  U.  S.  587, 
32  L.  ed.  737.  9  Sup.  Ct.  Rep.  343 — Pearsall 
V.  Great  Northern  R.  Co.  161  U.  S.  662.  40 
L.  ed.  843,  16  Sup.  Ct.  Rep.  705 — Michigan 
Land  ft  Lumber  Co.  v.  Rust,  168  U.  S.  593, 
42  L.  ed.  592,  18  Sup.  Ct.  Rep.  208 — Mc- 
Cormick  Harvesting  Mach.  Co.  v.  C.  Ault- 
man  Co.  169  U.  S.  608.  42  L.  ed.  876,  18 
Sup.  Ct.  Rep.  443 — Lomax  v.  Pickering,  173 
U.  S.  31,  43  L.  ed.  603,  19  Sup.  Ct.  Rep. 
416 — United  States  v.  Colgate,  22  Blatchf. 
412,  21  Fed.  318 — New  Orleans  v.  Pnlne,  2 
C.  C.  A.  521,  2  U.  S.  App.  330,  51  Fed. 
838 — Stlmson  Land  Co.  v.  Rawsoo,  62  Fed. 
430 — United  States  v.  Winona  ft  St.  P.  R. 
Co.    15    C.    C.    A.    105,    32    U.    S.    App.    272, 

67  Fed.  957 — Michigan  Land  &  Lumber  Co. 
V.  Rust,  15  C.  C.  A.  347,  31  U.  S.  App.  731. 

68  Fed.  167 — United  States  v.  Des  Moines 
Valley  R.  Co.  70  Fed.  441 — New  Dundcrberg 
Min.  Co.  V.  Old,  25  C.  C.  A,  122,  49  U.  8. 
App.  201.  79  Fed.  604— King  v.  McAndrews, 
50  C.  C.  A.  32,  111  Fed.  864— United  States 
V.  Clark,  125  Fed.  776 — Peyton  v.  Desmond, 
63  C.  C.  A.  658,  129  Fed.  8— Wood  v.  Pitt- 
man,  113  Ala.  215,  20  So.  972— McLaughlin 
V.  Held,  63  Cal.  216 — Eltzroth  v.  Ryan,  89 
Cal.  139,  26  Pac.  647 — Qllmore  v.  Sapp,  lOO 
111.  303--Dlllon  V.  Shugar,  73  Iowa,  437.  35 
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N.  W.  500 — Janes  ▼.  Wilkinson,  2  Kan.  App. 
367,  42  Pac.  735 — Sage  ▼.  Rudnlck,  91  Minn. 
334,  100  N.  W.  106 — Sims  ▼.  Morrison,  92 
Minn.  346,  100  N.  W.  88 — Hammond  y. 
Johnston,  93  Mo.  220,  6  S.  W.  83 — ^Hedrlck 
V.  Stohl.  105  Mo.  48.  16  S.  W.  836 — ^Horsky 
V.  Moran,  21  Mont.  351,  53  Pac.  1064— 
New  York  C.  &  H.  R.  R.  Co.  v.  Brockway 
Brick  Co.  10  App.  Dlv.  390,  41  N.  Y.  Sapp. 
762 — Paine  ▼.  Foster,  9  Okla.  290,  60  Pac. 
24 — Bockfinger  y.  Foster,  10  Okla.  502,  62 
Pac.  799 — Eisenbach  v.  Hatfield,  2  Wash. 
264.  12  L.R.A.  645,  26  Pac.  539 — Sayward 
V.  Thompson,  11  Wash.  709,  40  Pac.  379 — 
Wisconsin  C.  R.  Co.  v.  Wisconsin  River  Land 
Co.  71  Wis.  104,  36  N.  W.  837— Miller  v. 
Donahue,   06  Wis.   504,   71    N.   W.   900. 

880.  Under  the  swamp  land  act,  the  legal 
title  to  land  passes  only  on  delivery  of  the 
patent.  Brown  v.  Hitchcock,  173  U.  S.  473, 
10   Sup.  Ct.   Rep.   485,  43:  772 

Cited  in  Kean  v.  Calamet  Canal  ft  Improv.  Co. 

190  U.  S.  491,  47  L.  ed.  1150,  23  Sup.  Ct. 

Rep.  651 — Beck  ▼.  Thompson,  86  Or.  182,  76 

Am.  St.  Rep.  471,  57  Pac.  419. 

b.  Oonatruction,  Openttian,  and  Effect. 

Conatnietion  of  Description  in  Swamp  Land 
Patent,  see  supra,  413. 

Priority  as  between  Senior  Patent  and  Jun- 
ior Patent  Founded  on  Prior  Location, 
•ee  supra,  508. 

Effect  of  Patent  to  Segregate  Land  from 
Public  Domain,  see  supra,  683. 

Construction  of  State  Grants  Generally,  see 
infra,  1163-1165. 

Description  of  Boundaries  in  State  Patent 
to  State  Lands,  see  infra  1166^1174. 

Remedies  in  State  Courts  Dependent  on 
Fact  of  Title  Having  Passed  from  Unit- 
ed States,  see  infra,  1077-1070. 

Patent  as  Color  of  Title,  see  Adverse  Pos- 
session, 120-122. 

As  Presenting  Federal  Question,  see  Courts, 
500,  605,  606. 

Invalid  Patent  as  Cloud  on  Title,  see  Cloud 
on  Title,  12,  33. 

Right  to  Maintain  Ejectment  under  Pat- 
ent, see  Ejectment,  32-34. 

Estoppel  of  Government  by  Grant  of  Pat- 
ent, see  Estoppel,  110. 

Estoppel  by  Misconstruction  of  Reserva- 
tion, see  Estoppel,  304. 

Extrinsic  Evidence  in  Aid  of  Construction 
of  Patents  Generally,  see  Evidence,  VI. 

q- 

Fishing  Rights  Passing  by  Patent,  see  Fish- 
eries, 11,  12. 

Effect  of  Patents  on  Indian  Fishing  Rights 
Secured  By  Treaty,  see  Fisheries,  13- 
15. 

Patents  to  Mining  Claims,  see  Mines,  I.  f. 

Of  Grant  from  Former  Government,  see 
Private  Land  Claims  I.  d. 

Construction  as  Question  for  Court,  see 
Trial,  318. 

Riparian  Rights,  see  Waters,  I.  d,  2. 

Title  to  Accretions,  see  Waters,  123. 

Title  to  Islands,  see  Waters,  143-145. 


881.  A  patent  for  land  must  be  interpret- 
ed as  a  whole;  its  various  provisions  in  con- 


nection with  each  other;  and  the  legal  de- 
ductions drawn  therefrom  must  be  com- 
formable  with  the  document.  Brown  v. 
Huger,  21  How.  305,  16:  125 

882.  Where  a  patent  contained  no  cove- 
nant to  do,  or  not  to  do,  any  further  act  in 
relation  to  the  land,  the  court  refused  to 
create  a  covenant  by  implication.  Jackson 
ex  dem.  Hart  v.  Lamphire,  3  Pet.  280, 

7:679 
Cited  In  Charles  River  Bridge  v.  Warren  Bridge. 
11  Pet.  546,  9  L.  ed.  823— Planters*  Bank 
V.  Sharp,  6  How.  310,  12  L.  ed.  455 — West 
River  Bridge  v.  Dlx,  6  How.  542,  12  U  ed. 
540 — Missionary  8oc.  of  M.  B.  Church  v. 
Dalles,  107  U.  S.  342,  27  L.  ed.  647,  2  Sup. 
Ct.  Rep.  672 — McLeod  v.  Burroughs,  0  Ua. 
222 — Shorter  v.  Smith,  0  Oa.  524 — Macon 
V.  Central  R.  ft  Bkg.  Co.  60  Ga.  621— Minne- 
sota ft  P.  R.  Co.  V.  Sibley,  2  Minn.  15,  Gil. 
1 — ^United  States  v.  San  Pedro  ft  C.  D.  A. 
Co.  4  N.  M.  601.  17  Pac.  337— Bank  of 
Pennsylvania  v.  Com.  10  Pa.  154 — Jan«ss- 
.vlUe  Bridge  Co.  v.  Stooghton,  1  Plnney 
(Wis.)   672. 

883.  A  patent  to  lands  in  Louisiana  which 
acknowledj^  the  validity  of  a  previous  in- 
complete title  under  the  King  of  Spain  and 
does  not  profess  to  destroy  any  previous 
existing  title  will  not  operate  to  do  so. 
New  Orleans  y.  De  Armas,  0  Pet.  224, 

9:  109 
Cited   in   Pollard   t.  Kibbe,    14   Pet    808,   10 
L.  ed.'  512. 

884.  A  patent  is  not  the  less  efficacious  as 
evidence  of  previously  existing  rights  he- 
cause  it  also  embodies  words  of  release  or 
transfer  from  the  government.  Wright  v. 
Roseberry,  121  U.  S.  488,  7  Sup.  Ct.  Rep. 
085,  80:  1039 

Title  acquired  generally. 

Servitude  to  Prior  Grants  of  Rlg^t  of 

Way  to  Railroads,  see  supra,  827- 

320. 
Right  to  Patent  as  Equivalent  to  Title 

in  Patent  Issued,  see  supra,  835, 

836. 
Selection  and  Certificate  aa  Equivalent 

to    Patent    of    School    Lands,    see 

supra,  355,  364,  366. 
Of  State  Grant  or  Patent,  see  infra, 

1184-1187. 
State  Laws  as  to  Incidents  of  Title  as 

Rule  of  Decision  in  Federal  Courts, 

see  Courts,  1038a. 
Priority  between  Patents,  see  Estoppel, 

167. 
Evidence   that   Patent   was   Issued   to 

Wrong  Person,  see  Evidence,  1742. 
Title  under  Private  Land  Grants  from 

Former    Government,    see    Private 

Land  Claims,  I.  d,  4. 
Power  of   States  to  Declare   and  De- 
termine Titles,  see  States,  84-86. 

885.  Congress  has  the  sole  power  to  de- 
clare the  dignity  and  effect  of  titles  emanat- 
ing from  the  United  States;  and  the  whole 
legislation  of  the  government  in  reference 
to  the  public  lands  declares  the  patent  to 
be  the  superior  and  conclusive  evidence  of 
legal  title.  Until  it  issues,  the  fee  is  in  the 
government,  which,  by  the  patent,  passes  to 
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the  grantee,  and  he  is  entitled  to  recover 
the  possession  in  ejectment.  Bagnell  v. 
Broderick  13  Pet.  436,  10:  235 

Cited  in  Scott  t.  Sandford,  19  How.  501,  15 
L.  ed.  740 — Langdon  y.  Sherwood,  124  U.  S. 
83,  31  L.  ed.  346,  8  Sup.  Ct.  Rep.  429— 
Redfleld  y.  Parks,  132  U.  S.  245,  83  L.  ed.  329. 
10  Sup.  Ct.  Rep.  83 — ^Tezas  &  P.  R.  Co.  y. 
Smith.  159  U.  S.  68.  40  L.  ed.  78,  15  Sup. 
Ct.  Rep.  994 — Carter  v.  Ruddy,  166  U.  S. 
495.  41  L.  ed.  1091,  17  Sup.  Ct.  Rep.  640— 
Michigan  Land  &  Lumber  Co.  y.  Rust,  168 
U.  S.  593.  42  L.  ed.  592,  18  Sup.  Ct.  Rep. 
208 — Kean  y.  Calumet  Canal  ft  Improy.  Co. 
190  U.  S.  484,  47  L.  cd.  1147,  23  Sup.  Ct. 
Rep.  651 — Cosmos  Exploration  Co.  y.  Gray 
Eagle  Oil  Co.  61  L.R.A.  239,  50  C.  C.  A. 
88,  112  Fed.  12 — Peyton  y.  Desmond.  03 
C.  C.  A.  660,  129  Fed.  10 — Surghenor  y. 
Ranger,  66  C.  C.  A.  331,  133  Fed.  457— 
Doe  ex  dem.  Pollard  y.  Files,  3  Ala.  52— 
Hall  y.  Doe.  19  Ala.  394 — Eslaya  y.  Boiling. 
22  Ala.  741— Wood  y.  Pittman,  113  Ala. 
212.  20  So.  972 — Tyee  Consol.  MIn.  Co.  y. 
l^ngstedt,  1  Alaska.  444 — Lux  y.  Hag^ln, 
69  Cal.  340,  10  Pac.  674 — McConnell  y.  Wil- 
cox, 2  111.  381— McGlll  y.  McGiU,  4  La.  Ann. 
265 — Foley  y.  Harrison,  5  La.  Ann.  87 — 
Scuddy  y.  Shaffer.  10  La.  Ann.  136 — Moody 
y.  Hutchinson,  44  Me.  63 — Bruckner  y. 
I^wrence,  1  Dougl.  (Mich.)  34 — Clark  y. 
Hall,  19  Mich.  372 — Sweatt  y.  Corcoran,  87 
Mlas.  516 — Thorp  y.  Freed,  1  Mont.  681 — 
Morton  y.  Green,  2  Neb.  455 — Headley  y. 
Coffman,  38  Neb.  73.  56  N.  W.  701 — Bell  y. 
Skilllcorn,  6  N.  M.  407,  28  Pac.  768— 
Chayez  y.  Chayes  de  Sanchez.  7  N.  M.  84, 
32  Pac.  137 — Adams  y.  Couch,  1  Okla.  29, 
26  Pac.  1009 — Dolph  y.  Barney,  5  Or,  203 — 
Frazee  y.  Spokane  County,  29  Wash.  283,  69 
Pac.  779 — Hay  ward  y.  Ormsbee,   11  Wis.  7. 

886.  A  patent  is  a  better  title  and  will 
supersede  a  mere  entry.  Wilcox  t.  Jackson 
ex  dem.  M'Connel,  13  Pet.  498,  10:  264 
Cited   in   Larrlyiere  y.   Madegan,   1    Dill.   457, 

Fed.  Cas.  No.  8,096 — Terry  y.  Hennen,  4 
La.  Ann.  463 — Griffith  y.  Deerfelt,  17  Mo. 
32 — De  Lassus  y.  Winn,  174  Mo.  644,  74  S. 
W.  633 — Brownsville  y.  Basse,  36  Tex.  500. 

887.  A  party  cannot  defend  against  a 
patent  for  land,  duly  issued  upon  an  entry 
made  in  the  local  land  office,  on  the  ground 
that  he  was  in  actual  possession  of  the 
land  at  the  time  of  the  issue  of  the  patent. 
Johnson  v.  Drew,  171  U.  S.  93,  18  Sup.  Ct. 
Rep.  800,  43:  88 

888.  In  courts  of  the  United  States  in 
artions  of  ejectment,  the  patent  is  evidence 
of  the  legal  title,  and  superior  to  a  claim 
confirmed  by  the  district  court  on  which  an 
appeal  has  been  entered  by  the  Attorney 
General.  Singleton  v.  Touchard,  1  Black, 
342,  17: 50 
Cited  in  Bouldin  y.  Phelps,  30  Fed.  561 — Lerma 

y.  Steyenson,  40  Fed.  359 — Petty  y.  Mays, 
19   Fla.  663. 

By  (sonflrmatory  patent. 

Patent  Confirmatory  of  Private  Land 
Claims,  see  Private  Land  Claims, 
644-646. 

889.  If,  by  a  legislative  declaration,  a 
specific  tract  is  confirmed  to  anyone,  his  ti- 
tle ia  not  Btrengthened  by  a  subsequent  pat- 


ent from  the  government.    Whitney  v.  Mor- 
row, 112  U.  S.  693,  6  Sup.  Ct.  Rep.  333, 

28:  871 
Diaiinffuished  in  United  States  ex  rel.  Leyey  y. 

Stockslager,  129  U.  S.  475,  32  L.  ed.  787,  9 

Sup.   Ct.   Rep.  882. 

Cited  in  McNee  v.  Donahue,  142  U.  S.  599,  35 
L.  ed.  1127,  12  Sup.  Ct.  Rep.  211 — Stoneroad 
y.  Stoneroad,  158  U.  S.  253,  39  L.  ed.  970. 
15  Sup.  Ct.  Rep.  822 — ^Farmers'  Loan  &  T. 
Co.  y.  Chicago,  P.  &  S.  R.  Co.  39  Fed.  151 
— Smythe  v.  Henry.  41  Fed.  706 — Northern 
P.  R.  Co.  y.  Cannon,  46  Fed.  229 — Olive 
Land  &  Development  Co.  v.  Olmstead,  103 
Fed.  576 — McNee  v.  Donahue.  76  Cal. 
501,  18  Pac.  438 — Southern  P.  R.  Co. 
y.  Purcell,  77  Cal.  70.  18  Pac.  886 — Jop- 
ling  V.  Chachere,  107  La.  530,  32  So. 
243— Wright  v.  Gish.  94  Mo.  116,  6  S.  W. 
704— Wunderllch  v.  Spradling,  121  Mo.  377. 
25  S.  W.  1063 — Wilson  v.  Beckwith,  140 
Mo.  385,  41  S.  W.  985. 

890.  If  a  tract  confirmed  by  Congress  has 
clearly  defined  boundaries,  or  is  capable  of 
identification,  the  confirmation  perfects  the 
claimant's  title.  A  subse<juent  patent  only 
serves  as  documentary  evidence  of  that  ti- 
tle.   Morrow  v.  Whitney,  95  U.  S.  551, 

24:  456 
Distinguished  in   United   States  ex  rel.   Leyey 
v.    Stockslager.    129    U.    S.    475,    82    L.    ed. 
787,  9  Sup.  Ct.  Rep.  382. 

Cited  in  Palmer  v.  Low,  98  U.  S.  17,  25  L. 
ed.  64 — Joplin  v.  Chachere.  192  U.  S.  100, 
48  L.  ed.  361.  24  Sup.  Ct  Rep.  214 — Smythe 
y,  Henry,  41  Fed.  706 — Root  v.  Cincinnati, 
87  Iowa,  204.  54  N.  W.  206 — Jopling  v. 
Chachere,  107  La.  530.  32  So.  243 — Sanborn 
y.  Vance,  69  Mich.  226,  37  N.  W.  278 — 
Brown  v.  Milliman.  119  Mich.  612,  78  N. 
W.  785— Clark  v.  Hills.  67  Tex.  147.  2  S.  W. 
356 — Whitney  v.  Morrow,  50  Wis.  199,  6 
N.  W.  494. 

891.  A  patent  issued  to  defendant,  by 
which  the  United  States  granted  to  him  and 
his  heirs,  subject  to  the  rights  of  any  per- 
sons claiming  under  the  act  of  Congress  of 
March  3,  1823,  "to  confirm  certain  claims  to 
lots  in  the  village  of  Peoria,"  is  a  fee-simple 
title  on  its  face,  and  is  such  a  title  as  will 
afi'ord  protection  to  those  claiming  under  it, 
either  directly  or  with  adverse  possession. 
Bryan  v.  Forsyth,  19  How.  334,  15:  674 
Cited  in  Ballance  v.   Papin,   19   How.   343,   15 

L.  ed.  678 — Meehan  v.  Forsyth.  24  How. 
178,  182,  16  L.  ed.  731 — Gregg  v.  Tesson,  1 
Black,  152,  17  L.  ed.  75 — Dredge  v.  For- 
syth, 2  Black,  508,  17  L.  ed.  255— Kellogg 
v.  Forsyth.  2  Black,  573,  17  L.  ed.  256 — 
Cameron  v.  United  States,  148  U.  S.  308, 
37  L.  ed.  462,  13  Sup.  Ct.  Rep.  595— Shaw 
y.  Kellogg,  170  U.  S.  341.  42  L.  ed.  1060,  18 
Sup.  Ct.  Rep.  632 — Waterman  v.  Smith.  13 
Cal.  413— Lender  v.  Kidder,  23  111.  52 — 
Dent  y.  Sigerson,  29  Mo.  520 — Silver  Bow 
Min.  &  Mill.  Co.  v.  Clark,  5  Mont.  419,  5 
Pac.  570. 

892.  A  patent  issued  to  defendant,  by 
which  the  United  States  granted  to  him  and 
his  heirs,  subject  to  the  rights  of  any  per- 
sons claiming  under  the  act  of  Congress  of 
March  3,  1823,  "to  confirm  certain  claims 
to  lots  in  the  village  of  Peoria"  is 
a  fee-simple  title  on  its  face,  and  is  such 
a  title  as  will  afford  protection  to  those 
claiming  under  it,  either  directly  or  with 
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adverse  possession.    Meehan  v.  Forsyth,  24 
How.  175,  16:  730 

Gregg  V.  Tesson,  1  Black,  150,  17:  74 

DUtinguished  In  King  v.  Thomas,  6  Mont.  413, 
12  Pac.  865. 

Cited  in  Gregfi:  v.  Forsyth,  24  How.  182,  16  L. 
ed.  733 — Gregg  v.  Tesson,  1  Black,  153,  17 
L.  ed.  75 — Dredge  y.  Forsyth,  2  r.lack,  568, 
17  L.  ed.  255 — Kellogg  y.  Forsyth,  2  Black, 
673,  17  L.  ed.  256. 

Bate  to  which  relates  back. 

Effect  of  Reservation  of  Existing 
Claims  Subsequently  Confirmed, 
see  infra,  905,  906. 

Effect  of  Recital,  see  infra,  931. 

Priorities  between  State  Grants,  see 
infra,  1193-1199. 

Priority  between  Patent  and  Uncon- 
firmed Private  Land  Claim,  see  Pri- 
vate Land  Claims,  319. 

See  also  supra,  830-834;  infra  924; 
Waters,  123. 

893.  A  patent,  when  issued,  relates  back 
to  the  original  entry,  the  inception  of  the 
title,  so  far  as  is  necessary  to  protect  the 
purchaser's  title  to  the  land.  Gibson  v. 
Chouteau,  13  Wall.  92,  20:  534 
Cited  in  St.  Paul  ft  D.  R.  Co.  v.  Winona  ft  St. 

P.  R,  Co.  112  U.  S.  733,  28  L.  ed.  877,  5 
Sup.  Ct.  Rep.  334 — Hayner  v.  Stanly,  8 
Sawy.  226,  13  Fed.  226 — Paciflc  Coast  MIn. 
ft  Mill.  Co.  V.  Spargo,  8  Sawy.  647,  16  Fed. 
350 — Kingman  v.  Holthaus,  59  Fed.  310 — 
Lux  y.  Haggln,  69  Cal.  429,  10  Pac.  674. 

894.  A  patent  relates  back  to  time  of 
original  location  and  entry,  and  protects  the 
patentee's  right  to  the  exclusion  of  all  ad- 
verse intervening  claim.  Heydenfeldt  v. 
Daney  Gold  &  S.  Min.  Co.  93  U.  S.  634, 

23:  995 
Cited  in  Omaha  ft  G.  Smelting  ft  Ref.  Co.  v. 
Tahor,  13  Colo.  52,  5  L.R.A.  242,  16  Am. 
St.  Rep.  185,  21  Pac.  025 — Sturby-Estabrook 
Mercantile  Co.  v.  Davis,  18  Colo.  96,  36  Am. 
St.  Rep.  266,  31  Pac.  495 — Silver  Bow  Min. 
ft  Mill.  Co  V.  Clark,  5  Mont.  423,  5  Pac. 
570 — Talbott  v.  King,  6  Mont.  108,  9  Pac. 
4.^4 — Deno  v.  Grlffln,  20  Nev.  252,  20  Pac. 
808. 

895.  When  in  fact  a  patent  does  issue,  it 
relates  back  to  the  inception  of  the  right 
of  the  patentee,  so  far  as  it  may  be  nec- 
essary to  cut  off  intervening  claimants. 
Stark  V.  Starr,  6  Wall.  402,  18:  925 
Cited   in   United    States   v.    I^ugbrey,    172    U. 

S.  229,  43  L.  ed.  429.  19  Sup.  Ct.  Rep.  153 
— United  States  v.  Anderson,  194  U.  S.  3J)9, 
48  L.  ed.  1038,  24  Sup.  Ct.  Rep.  716 — 
Traver  v.  Trlbou,  8  Sawy.  521,  15  Fed.  33 — 
Last  Chance  Min.  Co.  v.  Tyler  Min.  Co.  9 
C.  C.  A.  621,  15  U.  S.  App.  456,  61  Fed.  560 
— Cruse  V.  McCauley,  96  Fed.  373 — McCune 
V.  Essig,  118  Fed.  280 — Peyton  v.  Desmond, 
63  C.  C.  A.  662,  120  Fed.  12— Trulock  v. 
Taylor,  26  Ark.  61 — Jackson  v.  Spink,  59 
111.  411 — I^ng  V.  Olson,  115  Iowa,  393,  88 
N.  W.  933 — Leonard  v.  Ross,  23  Kan.  300 — 
Brlggs  V.  McClaln,  43  Kan.  65.1.  23  Pac. 
1045 — Johnson  v.  Ballon,  28  Mich.  397 — 
Busch  V.  Donohue,  31  Mich.  484 — Silver 
Bow  MIn.  &  Mill.  Co.  v.  Clark.  5  Mont.  422, 
5  Pac.  570— Talbott  v.  King,  6  Mont.  107.  9 
Pac.  434 — Flanagan  v.  Forsythe,  6  Okla. 
236,  50  Pnc.  152— Lee  v.  Summers,  2  Or. 
268— Wallowa    Nat.   Bank   v.   Riley,    29   Or. 


292,  54  Am.  St.  Rep.  794,  45  Pac.  766.. 
Kahn  v.  Old  Telegraph  Min.  Co.  2  Utah,  189. 

896.  The  legal  title  created  by  the  issue* 
of  a  patent  for  public  lands  relates  back 
only  to  the  inception  of  the  equitable  title 
on  payment  for  the  land,  and  not  to  a 
prior  date  when  an  apparent  equitable  title 
was  created  by  the  issue  of  a  certificate  of 
location.  Hussman  v.  Durham,  165  U.  S. 
144,  17  Sup.  Ct.  Rep.  253,  41 :  664 
Cited  in  Carter  v.   Ruddy.   166  U.   S.  495,   41 

L.  ed.  1091,  17  Sup.  Ct.  Rep.  640 — Evans 
V.  Durango  Land  ft  Coal  Co.  25  C.  C.  A. 
637,  49   U.   S.   App.  320,  80  Fed.   439. 

897.  In  states  in  which,  in  the  action  of 
ejectment,  the  courts  look  beyond  the  grant, 
and  examine  the  progressive  stages  of  the 
title,  from  its  incipient  state,  whether  by 
warrant,  survey,  entry,  or  certificate,  until 
its  final  consummation  by  grant,  the  grant, 
if  found  regular  and  according  to  law  in 
these  progressive  stages,  is  held  to  relate 
back  to  the  inception  of  the  right,  and  to 
have  dignity  accordingly.  Ross  v.  Doe  ex 
dem.  Barland,  1  Pet.  655,  7:  302 
Cited  in  Brown  v.  Clements,  3  How.  673,   11 

L.  ed.  778 — Les  Bois  v.  Bramell,  4  How. 
462,  11  L.  ed.  1057— French  v.  Spencer,  21 
How.  240,  16  U  ed.  100— United  States  v. 
Loughrey,  172  U.  S.  229,  43  L.  ed.  428,  19 
Sup.  Ct.  Rep.  153 — United  States  v.  An- 
derson, 194  U.  S.  399,  48  L.  ed.  1039,  24 
Sup.  Ct.  Rep.  716 — Hayner  v.  Stanly,  8  Sawy. 
225,  13  Fed.  226 — Kingman  v.  Holthaus,  59 
Fed.  314 — Peyton  v.  Desmond,  63  C.  C.  A. 
661,  129  Fed.  11 — Megerle  v.  Ashe,  83  Cal. 
88 — Chever  v.  Horner,  11  Colo.  74,  7  Am. 
St.  Rep.  217,  17  Pac,  495 — ^Welch  v.  Dut- 
ton,  79  111.  468 — Doe  ex  dem.  Dunn  v. 
Hearick,  14  Ind.  247 — Wood  v.  Sandford,  28 
Ind.  99— Hall  v.  Pearl.  7  J.  J.  Marsh.  577 
— Johnson  v.  Ballou,  28  Mich.  397 — Gib- 
son V.  Chouteau,  39  Mo.  569 — ^Magwlre  v. 
Tyler,  40  Mo.  439— Hannibal  ft  St.  J.  R. 
Co.  V.  Smith,  41  Mo.  334 — Silver  Bow  Min. 
ft  Mill.  Co.  V.  Clark,  6  Mont.  423,  5  Pac. 
570 — Talbott  v.  King,  6  Mont.  108,  9  Pac 
434 — Patton  v.  Rucker,  29  Tex.  407 — Abba 
V.  Smyth,  21  Utah,  115,  59  Pae.  756— 
White  V.  Core,  20  W.  Va.  280 — Gates  T. 
Parmly,  93  Wis.  318,  66  N.  W.  253. 

898.  The  doctrine  of  relation  is  a  fiction 
of  law  adopted  by  the  courts  solely  for  the 
purpose  of  justice,  and  is  only  applied,  in  a 
controversy  over  lands  acquired  from  the 
United  States,  for  the  security  and  pro- 
tection of  persons  who  stand  in  some  pri- 
vity with  the  party  that  initiated  the  pro- 
ceedings for  the  land  and  acquired  the  equi- 
table claim  or  right  to  the  title.  Gibson 
V.  Chouteau,  13  Wall.  92,  20:  534 
Cited  in  Newhall  v.  Sanger,  92  U.  S.  766,  23 

L.  ed.  770 — Hussman  v.  Durham,  165  U.  8. 
148,  41  L.  ed.  666,  17  Sup.  Ct.  Rep.  268 — 
United  States  v.  Loughrey,  172  U.  S.  225, 
43  L.  ed.  427,  19  Sup.  Ct.  Rep.  153 — United 
States  V.  Anderson,  194  U.  S.  399,  48  L. 
ed.  1039,  24  Sup.  Ct.  Rep.  716 — Mlsner  v. 
Vaughn.  2  Sawy.  275,  Fed.  Cas.  No.  9,678 — 
Union  Mill,  ft  Min.  Co.  v.  Dangberg,  2  Sawy. 
465,  Fed.  Cas.  No.  14,370 — Brooks  v.  Mc- 
Comb,  38  Fed.  319 — Small  v.  Westchester 
F.  Ins.  Co.  51  Fed.  795 — Evans  v.  Durango 
Land  ft  Coal  Co.  25  C.  C.  A.  537,  49  U.  S. 
App.  320,  80  Fed,  439 — Cruse  v.  McOanley. 
90  Fed.  373 — Peyton  v.  Desmond,  63  C.  C. 
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A.  660,  120  Fed.  10— SolllTan  y.  Van  Kirk 
Land  it  Conatr.  Co.  124  Ala.  236,  26  So. 
925 — Tye«  Conaol.  Min.  Co.  v.  Langstedt, 
1  Alaska.  443 — Shay  ▼.  HcNamara,  54  Cal. 
175 — Hawkins  ▼.  Harlan,  68  Cal.  238,  9 
Pac.  108— Ellis  V.  Wltmer,  134  Cal.  252.  66 
Pac.  301 — Grant  y.  Iowa  Railroad  Land  Co. 
54  Iowa.  677,  7  N.  W.  113 — Reynolds  y. 
Plymouth  County,  55  Iowa,  93,  7  N.  W. 
468 — Churchill  v.  Sowards,  78  Iowa,  474, 
43  N.  W.  271 — Durham  v.  Hussman,  88 
Iowa,  36,  55  N.  W.  11— Baldwin  y.  Letson, 
6  Kan.  App.  21.  49  Pac.  619 — Callahan  y. 
Davis,  90  Mo.  83,  2  S.  W.  216 — Brawford 
y.  Wolfe,  103  Mo.  400,  15  S.  W.  426 — Wil- 
son V.  Fisher,  172  Mo.  21,  72  S.  W.  665 — 
Ormfston  v.  Trumbo,  77  Mo.  App.  316 — 
Smith  y.  Furbish,  68  N.  H.  145,  47  L.R.A. 
237,  44  Atl.  398 — Ellis  y.  Pomeroy  Improv. 
Co.  1  Wash.  576,  21  Pac.  27 — Kromer  y. 
Friday,  10  Wash.  642,  32  L.R.A.  692,  39 
Pac.  229 — Forker  y.  Henry,  21  Wash.  237, 
57  Pac.  811 — Whitney  y.  Morrow,  34  Wis. 
648— SUhl  y.  Lynn.  86  Wis.  76,  66  N.  W. 
188. 

899.  A  patent  of  government  land  to  one 
who  had  previously  bought  it  of  the  govern- 
ment and  paid  for  it  is  not  a  new  title.  It 
is  a  confirmation  of  a  right  had  before  the 
patent.     Irvine  v.  Irvine,  9  Wall.  617, 

19:800 

900.  A  patent  issued  on  a  warrant  under 
the  bounty  act  of  1816  and  located  in  In- 
diana, in  which  state  a  certificate  of  pur- 
chase at  a  land  office  is  evidence  of  legal 
title,  relates  back  to  the  location  of  the 
warrant,  and  constitutes  part  of  the  title 
of  an  intermediate  alienee  from  the  paten- 
tee.   French  v.  Spencer,  21  How.  228, 

16:97 
Cited  in  Benson  Min.  ft  Smelting  Co.  v.  Alta 
Min.  k  Smelting  Co.  145  U.  S.  432,  36  L. 
ed.  764,  12  Sup.  Ct.  Rep.  877 — ^United  States 
y.  Anderson,  194  U.  S.  399,  48  L.  ed.  1039, 
24  Sup.  Ct.  Rep.  716 — Aurora  Hill  Consol. 
Mtai.  Co.  y.  85  Min.  Co.  12  Sawy.  360,  84 
Fed.  518 — Cosmos  Exploration  Co.  y.  Gray 
Eagle  Oil  Co.  61  L.R.A.  238,  50  C.  C.  A.  87, 
112  Fed.  11 — Peyton  v.  Desmond,  63  C.  C. 
A.  661,  129  Fed.  11 — Welch  y.  Button,  79  111. 
468 — Doe  ex  dem.  Dunn  v.  Hearick,  14  Ind. 
247 — ^Wood  y.  Sandford,  23  Ind,  99 — Mc- 
Alpln  y.  Henshaw,  6  Kan.  191 — .lohnson  v. 
Ballou,  28  Mich.  397— Flint  &  P.  M.  R.  Co. 
y.  Gordon,  41  Mich.  430,  2  N.  W.  648 — 
Gibson  y.  Chouteau,  39  Mo.  569 — Hannibal 
*  St.  J.  R.  Co.  y.  Smith,  41  Mo.  334 — Block 
y.  Morrison,  112  Mo.  356,  20  S.  W.  340 — 
Magruder  y.  Esmay,  35  Ohio  St.  232 — Bash 
y.  Cascade  Min.  Co.  29  Wash.  53,  69  Pac. 
402 — Quinney  y.  Denuey,  18  Wis.  488 — 
Stephenson  y.  Wilson,  37  Wis.  491 — Spiess 
y,  Neuberg,  71  Wis.  285,  5  Am.  St.  Rep. 
211.  37  N.  W.  417. 


901.  A   land  patent  upon 
settlement  takes  effect  from 
settlement,  as  disclosed  in 
statement  or  proofs  of  the 
register   of   the  local   land 
r.  Cowan,  91  U.  S.  330, 
Limited  and  Distinguished  in 

thaus,   59   Fed.   310. 

Cited  In  McCreery  y.  Haskell,  119  U.  S.  330, 
30  L.  ed.  409,  7  Sup.  Ct.  Rep.  176— Sturr 
y.  Beck,  133  U.  S.  550.  33  L.  ed.  765,  10 
Sap.  Ct.  Rep.  350 — United  States  v.  Lough- 
r,  172  U.  8.  229,   43  L.  ed.  428,   19  Sup. 


a  pre-emption 
the  time  of  the 
the  declaratory 

settler  to  the 

oflSce.     Shepley 

23:424 

Kingman  v.  Hol- 


Ct.  Rep.  153 — United  States  v.  Anderson, 
194  U.  S.  400,  48  L.  ed.  1039,  24  Sup.  Ct. 
Rep.  716— Pacific  Coast  Min.  &  Mill.  Co. 
y.  Spargo,  8  Sawy.  647,  16  Fed.  350 — Ison 
y.  Nelson  Min.  Co.  47  Fed.  200 — Black  v. 
Elkhom  MiB.  Co.  3  C.  C.  A.  315,  7  U.  S. 
App.  393,  52  Fed.  862 — WIneman  y.  Gas- 
trell,  3  C.  C.  A.  629,  2  U.  S.  App.  449.  53 
Fed.  705 — Hershberger  v.  Blewett.  55  Fed. 
180 — Lillenthal  v.  Southern  California  R. 
Co.  56  Fed.  704 — Evans  v.  Durango  Land  ft 
Coal  Co.  25  C.  C.  A.  537,  49  U.  S.  App. 
320.  86  Fed.  438 — Northern  P.  R.  Co.  v. 
McCormick,  89  Fed.  662 — Cruse  v.  McCauley, 
96  Fed.  373 — Peyton  v.  Desmond,  63  C.  C. 
A.  662,  129  Fed.  12 — Lee  v.  Justice  Min. 
Co.  2  Colo.  App.  122,  29  Pac.  1020— Van- 
tongeren  v.  Heffeman,  5  Dak.  209,  38  N. 
W.  52 — Danforth  v.  Morrlcal,  84  111.  458 — 
Burnham  v.  Starkey,  41  Kan.  616,  21  Pac. 
624— Flint  ft  P..  M.  R.  Co.  v.  Gordon,  41 
Mich.  430,  2  N.  W.  648— Ives  v.  Ely,  57 
Mich.  573,  24  N.  W.  812— Hammond  v. 
Johnston,  93  Mo.  212,  6  S.  W.  83 — Block  v. 
Morrison,  112  Mo.  356,  20  S.  W.  340— Sil- 
ver Bow  Min.  ft  Mill.  Co.  v.  Clark,  5  Mont. 
423,  5  Pac.  570 — Talbott  v.  King,  6  Mont. 
108,  9  Pac.  434 — Bridenbaugh  v.  King,  42 
Ohio  St.  412— Sproat  v.  Durland,  2  Okla. 
72,  35  Pac.  886 — Lockwlta  y.  Larson,  16 
Utah,  279,  52  Pac.  279 — Benton  y.  John- 
cox,  17  Wash.  288,  39  L.R.A.  111.  61  Am. 
St.  Rep.  912,  49  Pac.  495— McCord  v.  Hill, 
111  Wis.  528,  87  N.  W.  481. 

Rights  to  rents  and  profits  by  relaticft. 

As    Presenting    Federal    Question,    see 
Ck)urts,  607. 

902.  The  doctrine  of  relation  precludes 
the  United  States  from  retaining,  as  against 
its  grantees  of  lands  within  the  indemnity 
limits  of  the  grant  made  by  the  act  of  June 
3,  1856  (11  Stat,  at  L.  chap.  41,  p.  17),  in 
aid  of  railway  construction,  a  sum  which  it 
collected  from  trespassers  thereon  for  the 
removal  of  iron  and  stone  from  the  land 
during  the  period  between  the  selection  of 
such  lands  to  supply  in  part  a  large  de- 
ficiency in  the  place  limits,  and  the  ap- 
proval of  such  selection  by  the  Secretary  of 
the  Interior.  United  States  v.  Anderson, 
194  U.  S.  394,  24   Sup.  Ct.  Rep.  716, 

48:  1035 

Patents    subject    to   superior    right   or 
condition. 

Effect  of  Words   Recognizing  Existing 

Spanish  Grant,  see  8upi:a,  883. 
See  also  supra,  571;   infra,  912. 

903.  The  Indian  right  of  occupancy  was 
protected  by  the  political  power  and  re- 
spected by  the  courts  until  extinguished 
when  the  patentee  of  lands  which  had  been 
within  the  Indian  hunting  grounds  took  the 
unencumbered  fee.  Clark  v.  Smith,  13  Pet. 
195,  10:  123 
Cited  in  Choctaw  &  C.  Nations  v.  United  States, 

34  Ct.  CI.  49— Kinney  v.  Clark,  2  How.  107, 
11  L.  ed.  197 — Leavenworth,  L.  ft  G.  R.  Co. 
v.  United  States,  92  U.  S.  754,  23  L.  ed. 
643 — Beecher  v.  Wetherby,  95  U.  S.  525, 
24  L.  ed.  441 — Butts  v.  Northern  P.  R.  Co. 
119  U.  S.  67,  30  L.  ed.  335,  7  Sup.  Ct.  Rep. 
100 — Gaines  v.  Hale,  26  Ark.  1«4— Byrne 
v.  Alas,  74  Cal.  635,  16  Pac.  523— Dot!  ex 
dem.  Lafontaine  v.  Avallne,  8  Ind.  14 — - 
Roberts  v.  Missouri,  K.  ft  T.  R.  Co.  43  Kan. 
1^6,  22  Pac.  1006 — United  States  v.  Santis- 
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tevan,  1  N.  M.  590 — Seneca  Nation  of  In- 
dians ▼.  Christie.  126  N.  Y.  137,  27  N.  E. 
275 — ^Veeder  ▼.  Guppy,  8  Wis.  526. 

904.  The  title  acquired  by  a  patentee 
from  the  Secretary  of  the  Interior  of  the 
Cherokee  neutral  lands  is  good  as  against 
a  settler  purposing  to  procure  a  title  to 
part  of  such  lands  under  the  pre-emption 
laws.     Warner  v.  Joy,  17  Wail.  253,  note, 

21 :  537 

905.  A  patent  for  land  which  is  expressly 
made  subject  "to  the  rights  of  any  and  all 
persons  claiming  under"  a  specified  act  of 
Congress  is,  in  the  absence  of  adverse  pos- 
session by  the  patentee  or  those  claiming 
under  him,  inferior  to  a  patent  subsequently 
issued  in  pursuance  of  such  act  of  Congress. 
Dredge  v.  Forsyth,  2  Blfeck,  563,  17:  253 
Cited  In  King  v.  Thomas,  6  Mont  413,  12  Pac. 

865. 

906.  The  reservation,  in  a  patent  for  pub- 
lic lands,  that  it  shall  not  affect  the  rights 
of  third  parties,  allows  a  judicial  inquiry 
into  the  merits  of  opposing  claims  to  the 
land  arising  out  of  conflicting  evidence  re- 
spetiting  the  residence  of  an  cultivation  by 
different  parties.  White  v.  Cannon,  6  Wall. 
443,  18: 923 
Cited  in  Craig  v.  Leiensdorfer  (Downs  v.  Hub- 

||>ard)  123  U.  8.  212,  81  L.  ed.  123,  8  Sup. 
Ct.  Bep.  85 — ^Pontiac  Knit  Boot  Co.  v. 
Merino  8hw  Co.  31  Fed.  289. 

907.  Where  a  reservee  under  an  Indian 
treaty  conveys  government  land  to  which  he 
has  only  an  equitable  claim,  a  subsequent 
government  patent  issued  to  him  will  not 
inure  to  the  benefit  of  his  ^antee,  by  force 
of  law,  unless  the  descriptions  in  the  deed 
and  patent  are  so  far  identical  as  to  de- 
scribe the  same  land.  Prentice  v.  Steams, 
113  U.  S.   435,  5   Sup.  Ct.  Rep.  547, 

28:  1059 

Patentee  as  trnstee. 

Remedy  in  Equity  to  Charge  Trust  up- 
on Patentee,  see  infra,  1065-1074. 

Attitude  of  Equity  toward  Private  Sur- 
veyor who  Obtained  Title  Pursuant 
to  Knowledge  of  Mistake  in  Prin- 
cipal's Claim,  see  Equity,  317. 

908.  Under  contract  for  the  sale  of  gov- 
ernment lands  for  which  no  patents  have 
been  issued,  if  the  vendee  receives  patents 
for  more  lands  of  the  vendor  than  those  de- 
scribed in  the  contract,  he  holds  the  titles  to 
such  lands  in  trust  for  the  vendor.  Gibbs 
V.  Diekma,  131  U.  S.  clxxzvi.  Appx.  and, 

26:  177 

909.  When  a  patent  issued  by  the  United 
States  adds  to  the  name  of  the  patentee 
the  word  "trustee,"  without  mention  of  any 
trust  upon  which  he  is  to  hold  the  land, 
such  addition  does  not  prevent  the  legal  ti- 
tle from  passing  by  his  conveyance.  If  any 
trust  be  in  fact  created,  it  is  for  the 
cestui  que  trust,  and  no  one  else,  to  com- 
plain of  the  patentee's  action.  Cowell  v. 
Colorado  Springs  Co.  100  U.  S.  55,      25:  547 

910.  An  absolute,  alienable  title  was  ac- 
^juired  by  the  city  of  Denver,  Colorado,  un- 


der a  patent  purporting  to  convey  to  the 
"mayor  in  trust  for  said  city  and  to  his 
successors"  land  which  had  been  purchased 
pursuant  to  the  act  of  May  21,  1872,  au- 
thorizing the  mayor  of  that  city  to  enter 
at  the  minimum  price  certain  lands  "to  be 
held  and  used  for  a  burial  place  for  said 
city,  and  vicinity."  Wright  v.  Morgan,  191 
U.  S.  55,  24  Sup.  Ct.  Rep.  6,  48:  89 

911.  When  an  entry  wa«  made  in  1840,  a 
transfer  of  the  entry  and  conveyance  was 
valid,  and  vested  the  equitable  title  in 
transferee,  which  was  not  defeated  by  a 
subsequent  patent  to  the  transferer,  and 
another.    Marks  v.  Dickson,  20  How.  501, 

15:  1002 
Cited  in  Midway  Co.  v.  Eaton,  79  Minn.  454, 

note,  82  N.  W.  1118. 

912-13.  A  patent  from  the  United  States, 
containing  a  clause  saving  the  rights  of  any 
and  all  persons  claiming  under  the  act  of 
Congress  of  March  3, 1823,  confirming  claims 
to  lots  in  the  village  of  Peoria,  Illinois,  does 
not,  by  such  clause,  create  any  fiduciary 
relation  between  the  claimants  under  such 
act  of  Congress  and  the  patentee.  Gregg  v. 
Forsyth,   24   How.   179,  16:731 

Meehan  v.  Forsyth,  24  How.  175,  16:  730 
died  In  Dredge  v.  Forsyth.  2  Black,  570,  17 

L.  ed.  255 — Silver  Bow  Min.  &  Mill.  Co.  v. 

Clark,  5  Mont.  419,  6  Pac.  570. 

914.  Under  the  pre-emption  laws,  which 
require  one  who  enters  lands  to  make  oath 
that  he  had  not  directly  or  indirectly  made 
any  agreement  or  contract  by  which  the  ti- 
tle he  might  acquire  by  his  purchase  should 
enure  in  whole  or  in  part  to  the  benefit 
of  any  person  except  himself,  the  person 
making  such  entry  cannot  be  held  a  trustee 
for  any  part  of  the  land  thus  acquired,  by 
virtue  of  any  prior  agreement.  Warren  v. 
Van  Brunt,  19  Wall.  646,  22:  219 
Distingwiahed  in  Church  v.  Adams,  37  Or.  363, 

61  Pac.  839. 

Cited  in  Cox  v.  Donnelly,  34  Ark.  765 — Shor- 
man  v.  Eakin,  47  Ark.  358,  1  S.  W.  559 — 
Marshall  v.  Cowles,  48  Ark.  365,  3  S.  W. 
188 — Rutledge  v.  Murphy,  51  Cal,  391 — 
Brewster  v.  Madden,  15  Kan.  251 — ^Trezise  v. 
Lacy,  22  Kan.  745 — Bass  v.  Buker,  6  Mont. 
446,  12  Pac.  922— Norrls  v.  Heald.  12  Mont. 
289,  33  Am.  St.  Rep.  581,  29  Pac.  1121 — 
Robinson  v.  Jones,  31  Neb.  29,  47  N.  W.  480 
— Clark  V.  Bayley,  5  Or.  352 — Frink  v. 
Hoke,  35  Or.  23,  56  Pac.  1093. 

915.  After  a  sale,  until  the  patent  is  is- 
sued, the  government  holds  the  mere  legal 
title  in  trust  for  the  purchaser;  in  case  of 
a  resale  the  second  purchaser  would  take 
the  title  charged  with  the  trust,  and  an 
action  is  maintainable  by  the  first  purchaser 
to  compel  a  conveyance.  Lindsey  v.  Hawes, 
2  Black,  554,  17:265 
Difttingui8hed  In  Stark  v.  Starr,  6  Wall.  418, 

18  L.  ed.  929. 

Cited  in  United  States  v.  Commissioner  (Unit- 
ed States  ex  rel.  Connell  v.  Edmunds)  5 
Wall.  565,  18  L.  ed.  693— Silver  v.  Ladd,  7 
Wall.  225,  19  L.  ed.  140 — Gibson  v.  Chou- 
teau, 13  Wall.  102,  20  L.  ed.  537 — Cornel  Ins 
▼.  Kessel,  128  U.  S.  461,  32  L.  ed.  483,  9 
Sup.  Ct.  Rep.  122 — Stimsoa  Land  Co.  T. 
Rawson,  62  Fed.   429 — Hartmaa  v.  Warren, 
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22  C.  a  A.  87,  40  U.  B.  App.  245,  76  Fed. 
163 — Chapman  t.  Qulnn,  56  Cal.  275^Aur- 
recoechea  t.  Sinclair,  60  Cal.  645 — Roberts 
y.  Qebhart,  104  Cal.  69,  37  Pac.  782— State 
ex  rel.  Dixon  v.  Internal  Improv.  Fund 
Trustees,  20  Fla.  405 — McAIpin  v.  Henshaw, 
6  Kan.  191 — Moody  v.  Arthur,  16  Knn.  428 
— Winona  4t  St.  P.  R.  Co.  v.  St.  Paul  ft  S. 
C.  R.  Co.  26  Minn.  182,  2  N.  W.  489— Sen- 
■enderfer  t.  Kemp,  83  Mo.  587 — Horsky 
y.  Moran,  21  Mont.  361,  53  Pac.  1064 — 
Johnson  y.  Towsley,  2  Neb.  489 — Headley  y. 
Coffman,  38  Neb.  72,  56  N.  W.  701. 

916.  The  holder  of  a  land  patent  issued 
to  him  by  mistake  holds  as  a  trustee  for 
the  rightful  owner.  Shepley  v.  Cowan,  91 
U.  S.  330,  23:  424 
Cited  in  Lake  Superior  Ship  Canal,  R.  ft  Iron 

Co.  y.  Cunningham,  155  U.  S.  374,  39  L.  ed. 
190,  15  Snp.  Ct.  Rep.  103 — St.  Paul,  M.  ft 
M.  R.  Co.  y.  Sage,  17  C.  C.  A.  665,  36  U. 
S.  App.  340,  71  Fed.  47 — Roberts  y.  Geb- 
hart,   104  Cal.  69,  37  Pac.  782. 

Innrement  of  title  to  grantees. 

Necessity  that  Claim  Sold  and  Subse- 
quent Title  are  To  Identical  Lands, 
see  supra,  907. 

Inurement  of  Patent  to  Indian  Allottee 
Who  has  Previously  Conveyed  His 
Right,  see  Indians,  151. 

Inurement  of  Confirmation  of  Private 
Land  Claims,  see  Private  Land 
Claims,  596-606. 

917.  After  land  from  which  members  of 
the  Shawnee  Indians  had  been  authorized 
by  treaty  to  select  their  homes  was  first 
opened  to  pre-emption  settlement,  one  who 
first  complied  with  all  the  requirements 
of  the  pre-emption  law,  and  obtained  the 
usual  certificates  of  purchase,  is  equitably 
entitled  to  the  land,  and  the  legal  title  in- 
ures to  his  behalf.  Walker  v.  Henshaw,  16 
Wall.  436,  21 :  365 

917a.  An  intermediate  bona  fide  alienee 
of  the  incipient  interest  given  by  entry  in 
a  United  States  land  office,  prior  to  the  is- 
sue of  the  patent,  may  claim  that  the  pat- 
ent inures  to  his  benefit  by  an  ex  post  facto 
operation,  and  receive  the  same  protection 
at  law  that  a  court  of  equity  could  afford 
him.     French  v.  Spencer,  21  How.  228, 

.  16:  97 

Cited  In  Magwlre  v.  Tyler,  40  Mo.  439. 

918.  Where  a  special  act  8[  Congress  de- 
clared that  a  patent  should  issue  to  the 
person  who  nuide  a  certain  entry,  and  that 
the  title  should  enure  to  the  benefit  of  his 
grantees,  by  his  grantees  are  meant  those 
claiming  title  under  him;  and  an  equity 
vested  in  each  of  them  by  the  act,  and  on 
the  issuing  of  the  patent  the  legal  title 
vested  in  them.  McCarthy  v.  A^uin,  19 
Wall.  20,  22:  49 
Cited  In  Dnnn  v.  Bamum,  2  C.  C.  A.  268,  10  U. 

S.  App.  86,  51   Fed.  358. 

919.  The  act  of  Congress  of  1836,  authoriz- 
ing the  issue  of  patents  for  lands  in  the  name 
of  deceased  parties,  who,  in  their  lifetime, 
became  entitled  to  such  patents,  applies  to 
patents  under  the  act  of  Congress  of  Sep- 
tember 27,  1850,  called  the  "donation  act  of 
Oregon;"   and   such    patents   inure   to   the 


parties  designated  in  the  donation  act,  and 
not  solely  to  the  parties  designated  in  the 
act  of  1836.  Davenport  v.  Lamb,  13  Wall. 
418,  20:  655 

c.  Conclnsiveneaa ;  Collateral  AttacTc* 

Of  State  Patent  in  Virginia,  see  infra,  1354- 

1364. 
Patents   as   Evidence,   see   Evidence,    1139, 

1140. 
Extrinsic  Evidence  of  Want  of  Authority  to 

Issue,   see   Evidence,   1754-1756. 
Sufficiency   of   Evidence   to   Set  Aside,   see 

Evidence,  2380. 
Patents  to  Mining  Claims,  see  Mines,  I.  f. 

Conclusiveness. 

As  to  Existing  Claims  Expressly  Re- 
served, see  supra,  906. 

As  to  Recital,  see  infra,  930-932. 

Congressional  Confirmation  as  Superior 
to  Patent,  sec  infra,  981. 

Conclusiveness  of  Action  of  Land  De- 
partment Generally,  see  infra,  I.  h, 
2,  c. 

Conclusiveness  on  Courts,  of  Land  Of- 
fice Decisions  and  Acts,  see  Courts, 
260a-267a. 

As  Evidence,  see  Evidence,  2438,  2439. 

Efifect  of  Patent  to  Mining  Claim  as 
against  Claimants  Who  Fail  to 
^'Adverse,"  see  Mines,  164-166a. 

See  also  infra,  1294. 

920.  A  patent  is  but  evidence  of  a  grant; 
and  the  officer  who  issues  it  acts  ministe- 
rially, and  not  judicially.  Stone  v.  United 
States  (United  States  v.  Stone)  2  Wall. 
525,  .17:765 

921.  Patents  of  the  Land  Department  in 
collateral  attacks  are  conclusive  of  all  mat- 
ters of  fact  necessary  to  their  issue,  when 
the  Department  had  jurisdiction  to  act  up- 
on such  matters,  and  to  determine  them. 
Davis  V.  Wiebbold,  139  U.  S.  507,  11  Sup. 
a.  Rep.  628,  35:  238 
Cited  In  United  States  v.  Bteenerson,  1  C.  C. 

A.  658.  4  U.  S.  App.  332,  50  Fed.  509— 
Carter  v.  Thompson,  65  Fed.  330 — New  Dun- 
derberg  Mln.  Co.  v.  Old.  25  C.  C.  A.  120,  40 
U.  S.  App.  201,  79  Fed.  604— Carson  City 
Gold  &  Silver  Mln.  Co.  v.  North  Star  Mln. 
Co.  28  C.  C.  A.  339,  48  U.  S.  App.  724.  83 
Fed.  664 — Garrard  v.  Silver  Peak  Mines,  36 
C.  C.  A.  610,  94  Fed.  990 — Ollye  Land  ft 
Development  Co.  v.  Olmstead,  103  Fed.  576 
— Cosmos  Exploration  Co.  v.  Gray  Eagle  Oil 
Co.  104  Fed.  44 — Cosmos  Exploration  Co. 
V.  Gray  Eagle  Oil  Co.  61  L.R.A.  238,  50  C. 
C.  A.  87,  112  Fed.  11 — Calhoun  Gold  Min. 
Co.  V.  AJax  Gold  Mln.  Co.  27  Colo.  29,  oo 
L.R.A.  224.  83  Am.  St  Rep.  17,  59  Pac. 
607 — Horsky  v.  Moran,  21  Mont.  363,  53 
Pac.    1064. 

922.  If  the  officers  of  the  Land  Depart- 
ment have  acted  within  the  general  scope 
of  their  power  and  without  fraud,  the  pat- 
ent which  has  issued  must  remain  a  valid 
instrument,  and  the  court  will  not  interfere 
unless  there  is  such  a  gross  mistake  or  vio- 
lation of  the  law  which  confers  their  au- 
thority as  to  demand  a  cancellation  of  the 
instrument.    United  States  v.  Marshall  Sil- 
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ver  Min.  Co.  129  U.  S.  579,  9  Sup.  Ct.  Rep. 
343,  32: 734 

928.  A  patent  for  land  is  the  highest  evi- 
dence of  title,  and  is  conclusive  as  against 
the  government,  and  all  claiming  under 
junior  patents  or  titles,  until  set  aside  or 
annulled,  unless  it  is  absolutely  void  on  its 
face.  Stone  v.  United  States  (United  States 
V.  Stone)  2  Wall  525,  17:  765 

Cited  In  Mowry  v.  Whitney,  14  Wall.  440,  20 
L.  ed.  859,  6  Fisher  Pat.  Cas.  515 — United 
States  v.  Schurz,  102  U.  S.  396,  26  L.  ed. 
171— Mahn  v.  Harwood,  112  U.  S.  365,  28 
L.  ed.  669,  6  Sup.  Ct.  Rep.  451 — Maxwell 
Land-Grant  Case  (United  States  v.  Maxwell 
Land-Grant  Co.)  121  U.  S.  380,  30  L.  ed. 
958,  7  Sup.  Ct.  Rep.  1015 — Wright  v.  Rose- 
berry,  121  U.  S.  517,  30  L.  ed.  1047,  7  Sup. 
Ct.  Rep.  985 — United  States  v.  San  Jacinto 
Tin  Co.  125  U.  S.  281,  31  L.  ed.  750,  8  Sup. 
Ct.  Rep.  850 — United  States  v.  American  Bell 
Telcph.  Co.  128  U.  S.  364,  32  L.  ed.  461,  9 
Sup.  Ct.  Rep.  90 — United  States  v.  Payne, 
147  U.  S.  690,  37  L.  ed.  333,  13  Sup.  Ct. 
Rep.  478 — LeRoy  v.  Clayton,  2  Sawy.  501, 
Fed.  Cas.  No.  8,268 — Sharp  v.  Stephens,  6 
Sawy.  50,  Fed.  Cas.  No.  12,710— United 
States  V.  Leavenworth,  L.  &  G.  R.  Co.  1 
McCrary,  613,  Fed.  Cas.  No.  16,682 — United 
States  v.  Mullan,  7  Sawy.  475,  10  Fed.  792 
— United  States  ▼.  TIchenor,  8  Sawy.  149, 
12  Fed.  421 — Hayner  v.  Stanly,  8  Sawy. 
223,  13  Fed.  224— United  States  v.  Colgate, 
22  Blatchf.  412,  21  Fed.  318 — Brewster  v. 
Kansas  City,  L.  &  S.  K.  R.  Co.  25  Fed.  243 — 
Consolidated  Electric  Light  Co.  v.  Edison 
Electric  Light  Co.  23  Blatchf.  413,  25  Fed. 
720 — United  States  v.  Curtner,  26  Fed.  298 
— American  Mortg.  Co.  v.  Hopper,  56  Fed. 
73 — Moore  v.  Robblns,  96  U.  S.  533,  24  L. 
ed.  850 — Houck  v.  Kelsey,  17  Kan.  336 — 
Sanborn  v.  Vance,  69  Mich.  226,  37  N.  W. 
273— Horsky  v.  Moran,  21  Mont.  356,  63 
Pac.  1064 — Morton  v.  Green,  2  Neb.  476 — 
Grey  v.  Morris  &  C.  Dredging  Co.  64  N.  J. 
Bq.  559,  55  Atl.  59 — United  States  v.  San 
Pedro  &  C.  A.  Co.  4  N.  M.  552,  17  Pac. 
337— Miller  v.  Donahue,  96  Wis.  504,  71  N. 
W.  900. 

924.  A  patent  is  a  title  from  its  date,  and 
conclusive  against  all  those  whose  rights 
did  not  commence  previous  to  its  emana- 
tion.   Hoofnagle  v.  Anderson,  7  Wheat.  212, 

5:437 
Cited  In  Stringer  v.  Young,  3  Pet.  341,  7  L.  ed. 
700 — Llndsey  v.  Miller,  6  Pet.  677,  8  L.  ed. 
542— Galloway  v.  Finley,  12  Pet.  298,  9 
L.  ed.  1093 — Spencer  v.  Lapsley,  20  How. 
272,  15  L.  ed.  906 — Doolan  v.  Carr,  125  U. 
S.  636,  31  L.  ed.  851,  8  Sup.  Ct.  Rep.  1228 — 
Noble  V.  Union  River  Logging  R.  Co.  147 
V.  S.  175,  37  L.  ed.  127.  13  Sup.  Ct.  Rop. 
271 — Ware  v.  Brush,  1  McLean,  535,  Fed. 
Cas.  No.  17.171 — Chamberlain  v.  Marshall,  8 
Fed.  409— St.  Louis  Smelting  &  Ref.  Co.  ▼. 
Green,  4  McCrary,  235,  13  Fed.  210 — Bruck- 
ner V.  Lawrence,  1  Dougl.  (Mich.)  33 — Man- 
tle v.  Noyes,  5  Mont.  294.  5  Pac.  856 — 
Silver  Bow  MIn.  &  Mill.  Co.  v.  Clark,  5 
MouC.  425,  5  Pac.  570 — Thomas  v.  White, 
2  Ohio  St.  549— Ross  v.  Marcy,  1  Clark 
(Pa.)  209. 

£25.  The  action  of  the  Land  Office  in  is- 
suing a  patent  for  any  of  the  public  land 
which  is  subject  to  sale  by  pre-emption  or 
otherwise  is  conclusive  of  tne  legal  title. 
Johnson  v.  Towsley,  13  Wall.  72,  20:  485 
Cited  In  Steel  v.  St.  Louis  Smelting  &  Ref.  Co. ' 


106  U.  S.  451,  27  L.  ed.  228,  1  Sup.  Ct 
Rep.  389 — McKlnney  v.  Bode,  33  Minn.  453, 
23  N.  W.  851 — Earnest  v.  Little  River  Land 
&  Lumber  Co.  109  Tenn.  432,  75  S.  W.  1122. 

926.  The    issue    of    a    patent    upon    the 
award  of  the  register  and  receiver,  sanc- 
tioned by  the  Commissioner  of  the  General 
Land  Office,  is  final  and  conclusive  as  be- 
tween  the  United  States  and  the   several 
claimants.    It  passes  the  legal  title  to  the 
patentee.    The  remedy  of  the  defeated  par- 
ty, if  he  has  any  thereafter,  is  by  a  pro- 
ceeding in  the  courts  against  the  patentee 
or  those  claiming  under  him.     Warren   v. 
Van  Brunt,  19  Wall.  646,  22:  219 
Cited  in  Craig  v.  Lelensdorfer  (Downs  v.  Bub- 
bard)   123  U.  S.  210,  31  L.  ed.  122,  8  Sup. 
Ct.    Rep.    85 — Shanklln    v.    McNamara,    87 
Cal.  378,  26  Pac.  345— Keane  v.  Brygger,  3 
Wash.  350,  28  Pac.  653. 

927.  A  patent  of  school  lands  from  the 
state  is  conclusive  of  a  regular  and  valid 
sale  as  against  a  trespasser  claiming  an 
adverse  right.  Cooper  v.  Roberts,  18  How. 
1^3,  15:  338 
Distinguished  in  Lake  Superior  Ship  Canal,  R. 

&  Iron  Co-.  V.  Cunningham,  44  Fed.  839. 

Cited  in  Holden  v.  Joy,  17  Wall.  250,  21  L. 
ed.  536 — Doolan  v.  Carr,  125  U.  S.  637,  31 
L.  ed.  851,  8  Sup.  Ct.  Rep.  1228— Deweese 
V.  Relnhard,  165  U.  S.  392,  41  L.  ed.  759, 
17  Sup.  Ct.  Rep.  340 — Johanson  v.  Wash- 
ington, 190  U.  S.  183,  47  L.  ed.  1010.  23 
Sup.  Ct.  Rep.  825 — Deweese  v.  Relnhard,  10 
C.  C.  A.  58,  19  U.  S.  App.  698,  61  Fed. 
780 — Hartman  v.  Warren,  22  C.  C.  A.  38, 
40  U.  S.  App.  245,  76  Fed.  164 — Hlbberd 
V.  Slack,  84  Fed.  574 — Doll  v.  Meador,  16 
Cal.  328 — Johnson  v.  Drew,  34  Fla.  147,  43 
Am.  St.  Rep.  172,  15  So.  780 — Janes  v.  Wil- 
kinson, 2  Kan.  App.  369,  42  Pac.  735— 
Jones  V.  Madison  County,  72  Miss.  801,  18 
So.  87 — Dunklin  v.  District  County  Court. 
23  Mo.  457 — Kennett  v.  Plummer,  28  Mo. 
145. 

92S-29.  The  question  whether  a  patentee 
of  lands  under  the  act  of  Congress  of  July 
23,  1866,  is  a  bona  fide  purchaser  or  not, 
is  conclusively  settled  in  his  favor  by  the 
patent  itself.  Beley  v.  Naphtaly,  169  U. 
S.  353,  18  Sup.  a.  Rep.  354,  42:  775 

Recitals. 

Estoppel  by,  see  Estoppel,  7,  8. 

Ck>nciusiveness  of  Recitals  in  Patent  to 
Indian^  that  Lands  had  been  Prop- 
erly Selected,  see  Indians,  110. 

930.  A  recital,  in  a  patent,  of  a  prior  con- 
veyance to  the  patentee,  is  not  evidence 
against  third  parties  to  affect  vested  rights. 
Herron  v.  Dater,  120  U.  S.  464,  7  Sup.  Ct. 
Rep.  620,  30:  748 
Murphy  v.  Packer,  152  U.  S.  398,  14  Sup. 

Ct.   Rep.   636,  38:489 

Cited  In  Sabarlego  v.  Maverick,  124  r.  R.  283, 
31  L.  ed.  439,  8  Sup.  Ct.  Rep.  461 — Murphy 
V.  Packer,  152  U.  S.  401,  38  L.  ed.  491,  14 
Sup.   Ct.   Rpp.   636. 

931.  Recitals  in  a  patent  of  lands  are  in* 
disputable,  in  a  trial  at  law,  to  show  consid- 
eration and  the  authority  by  which  it  was 
issued,  but  not  to  establish  that  the  title 
was  to  take  an  earlier  date  than  the  patent. 
Marsh  v.  Brooks,  8  How.  223,  12:  1056 
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932.  The  recitals  in  a  patent,  issued  for 
public  lands,  that  the  grantee  was  compe- 
tent to  take,  and  that  all  proper  proceedings 
and  investigation  had  been  previously  com- 
plied with,  are  conclusive  and  preclude  all 
other  inquiry.  United  States  v.  Reading,  18 
How.  1,  15:  291 
Cited  in  rnlted  States  ▼.  Cambuston.  20  How. 

M,   15   L.   ed.    831— United   States  v.   Cam- 
buston. 7  Sawy.  590,  Fed.  Cas.  No.  14,713 
— Semple  v.  Hagar,  27  Cal.  168. 

Ck>Uateral  attack. 

For  Want  of  Authority  or  other  Ille- 
i;ality,  see  also  infra,  1089-1110. 

Validity  of  Patent  as  Federal  Question, 
see  Courts,  600. 

Competency  of  Land  Office  Records  to 
Impeach  Patent,  see  Evidence, 
1144. 

Effect  of  Fraud,  see  also  Fraud  and  De- 
ceit, 66. 

See   also  supra,  71. 

933.  A  patent  for  lands  is  conclusive  in 
an  action  at  law,  as  to  the  legal  title,  and 
cannot  be  collaterally  impeached  unless  ab- 
solutely void  on  its  face,  or  issued  without 
authority.  St.  Louis  Smelting  &  Ref.  Co.  v, 
Kemp,  104  U.  S.  636,  26:  875 

934.  Where  land  attempted  to  be  patent- 
ed had  been  reserved,  or  was  at  the  time  no 
part  of  the  public  domain,  the  action  of 
the  Land  Department  in  certifying  the  lands 
under  a  railroad  grant,  or  in  issumg  a  pat- 
ent, is  absolutely  void,  and  subject  to  col- 
lateral attack;  but,  if  the  patent  be  for 
lands  which  the  Land  Department  had  au- 
thority to  convey,  but  it  was  imposed  upon, 
or  was  induced  by  false  representations  to 
issue  a  patent,  the  finding  of  the  Depart- 
ment upon  such  facts  cannot  be  collaterally 
impeached,  and  the  patent  can  only  be 
avoided  by  proceedings  taken  for  that  pur- 
pose. Noble  V.  Union  River  Logging  R.  Co. 
147  U.  S.  166,  13  Sup.  Ct.  Rep.  271, 

37:  123 
Cited  in  Pearsall  v.  Great  Northern  R.  Co. 
161  V.  8.  662,  40  L.  ed.  843,  16  Sup.  Ct. 
Rep.  705 — McConnIck  Harvesting  Mach.  Co. 
T.  C.  Aultman  Co.  169  U.  S.  609,  42  L.  ed. 
876,  18  Sup.  Ct.  Rep.  443 — United  States  v. 
Winona  ft  St.  P.  R.  Co.  15  C.  C.  A.  109, 
32  n.  S.  App.  272,  67  Fed.  957— New  Dnn- 
dert»ers  Mln.  Co.  v.  Old,  25  C.  C.  A.  122,  49 
U.  8.  App.  201,  79  Fed.  604— Kins  ▼.  Mc- 
Andrews,  50  C.  C.  A.  32,  111  Fed.  864 — 
Boynton  v.  Haggart,  57  C.  C.  A.  811,  120 
Fed.  829 — United  SUtes  ex  rel.  Wei  ton  v. 
Carter,  21  D.  C.  591 — Warner  Valley  Stoclc 
Co.  T.  Smith,  9  App.  D.  C.  206 — Stenberg 
V.  State,  48  Neb.  308,  67  N.  W.  190— MUler 
T.  Donahue,  96  Wis.  507,  71  N.  W.  900. 

935.  The  rule  that  a  patent  for  land  can 
be  attacked  for  defects  not  apparent  on  its 
face  in  no  other  manner  than  by  regular 
proceedings  instituted  for  that  purpose,  and 
is  not  open  to  collateral  attack  applies  only 
to  those  cases  where  the  patent  has  been 
pxocuted  and  the  authority  of  the  officers 
to  issue  the  same  was  complete.  Marsh  v. 
Xicbols  S.  Co.  128  U.  S.  605,  9  Sup.  Ct. 
Rep.   168,  32:  538 

936.  A  patent   may  be   collaterally   im- 


peached in  any  action,  and  its  operation  and 
conveyance  defeated,  by  showing  that  the 
department  had  no  jurisdiction  to  dispose 
of  the  lands;  that  is,  that  the  law  did  not 
provide  for  selling  them,  or  that  they  had 
been  reserved  from  sale,  or  dedicated  to 
special  purposes,  or  had  been  previously 
transferred  to  others.  Wright  v.  Roseberry, 
121  U.  S.  488,  7  Sup.  Ct.  Rep.  985,  30:  1039 
Oiled  In  Doolnn  v.  Carr,  125  U.  S.  636,  31  L. 
ed.  851,  8  Sup.  Ct.  Rep.  1228— Iron  Silver 
Mln.  Co.  V.  Campbell,  135  U.  S.  296,  34  L. 
ed.  159,  10  Sup.  Ct.  Rep.  765 — Irwln  v. 
San  Frnncisco  Sav.  Union,  136  U.  S.  580,  34 
L.  ed.  545,  10  Sup.  Ct.  Rep.  1064 — Heath 
V.  Wallace,  138  U.  S.  570,  34  L.  ed.  1066, 
1  Sup.  Ct.  Rep.  380— "Knltfht  v.  United  Land 
Asso.  142  U.  S.  176,  35  L.  ed.  979.  12  Sup. 
Ct.  Rop.  258— United  States  v.  California  & 
O.  Land  Co.  148  U.  S.  44,  37  L.  ed.  361.  13 
Sup.  Ct.  Rep.  458— Chandler  v.  Cnhimet  & 
H.  Mln.  Co.  149  U.  S.  91,  37  L.  ed.  C61,  13 
Sup.  Ct.  Rep.  798 — Lake  Superior  Ship  Cannl. 
R.  &  Iron  Co.  v.  Cunningham,  155  U.  S. 
374,  39  L.  ed.  190,  15  Sup.  Ct.  Rep.  103— 
Burfenning  v.  Chicago,  St.  P.  M.  ft  O.  R. 
Co.  163  U.  S.  323,  41  L.  ed.  176,  16  Sup. 
Ct.  Rep.  1018 — Johnson  v.  Drew,  171  U. 
S.  100.  43  L.  ed.  91,  18  Sup.  Ct.  Rep.  800 — 
United  States  v.  Conway,  176  U.  S.  68.  44 
L.  ed.  75,  20  Sop.  Ct.  Rep.  13 — Chandler 
V.  Calumet  ft  H.  Mln.  Co.  36  Fed.  667— 
Klrby  v.  Lewis,  39  Fed.  73 — Michigan  Land 
ft  Lumber  Co.  v.  Rust,  15  C.  C.  A.  347,  31 
U.  S.  App.  731,  68  Fed.  167— Northern  P. 
R.  Co.  V.  McCormlck.  19  C.  C.  A.  167,  44  U. 
S.  App.  896,  72  Fed.  738 — New  Dunderberg 
Min.  Co.  V.  Old,  25  C.  C.  A.  120,  49  U.  S. 
App.  201,  79  Fed.  602— Illinois  Steel  Co. 
V.  Budsiss,  82  Fed.  161 — Garrard  v.  Silver 
Peak  Mines,  82  Fed.  584 — Garrard  v.  Silver 
Peak  Mines,  36  C.  C.  A.  609,  94  Fed.  990— 
King  V.  McAndrews,  104  Fed.  431 — King  v. 
McAndrews,  60  C.  C.  A.  82,  111  Fed.  863 — 
Chicago  Quarts  Mln.  Co.  v.  Oliver,  75  Cal. 
198,  7  Am.  St.  Rep.  143,  16  Pac.  780 — 
United  Land  Asso.  v.  Knight,  85  Cal.  460, 
24  Pac.  818 — Shanklin  v,  McNamara,  87  Cal. 
378,  26  Pac.  345 — McLaughlin  v.  Menotti, 
89  Cal.  362,  26  Pac.  880— Standard  Quick- 
silver Co.  V.  Habishaw,  132  Cal.  119,  64 
Pac.  113 — Northern  P,  R.  Co.  v.  Barnes,  2 
N.  D.  371,  51  N.  W.  386— Rood  v.  Wallace, 
109  Iowa,  12,  79  N.  W.  449— Winona  ft 
St.  P.  Land  Co.  v.  Ebllclsor,  52  Minn.  323, 
54  N.  W.  91— Miller  v.  Tobln,  16  Or.  543.  16 
Pac.  161. 

937.  A  government  patent  for  lands  can- 
not be  collaterally  avoided  at  law  for  fraud. 
Spencer  v.  Lapsley,  20  How.  264,  15:  902 
Cited  In  Doolan  v.  Carr,  125  U.  S.  638,  31  L, 

ed.  851,  8  Sup.  Ct.  Rep.  1228 — Deweese  v. 
Reinhard,  165  U.  S.  393,  41  L.  ed.  759,  17 
Sup.  Ct.  Rep.  340— Oliver  v.  Pullam,  24  Fed. 
130 — Lake  Superior  Ship  Canal,  R.  ft  Iron 
Co.  V.  Cunningham,  44  Fed.  839 — Hartman  v. 
Warren,  22  C.  C.  A.  38,  40  U.  S.  App.  245, 
76  Fed.  164— Houck  v.  Kelsey,  17  Kan.  335 
— American  Dock  ft  Improv.  Co,  v.  Public 
Schools,  39  N.  J.  Eq.  418. 

938.  If  a  patent  is  absolutely  void  upon 
its  face,  or  the  issuing  thereof  was  without 
authority  or  prohibited  by  statute,  or  the 
state  bad  no  title,  it  may  be  impeached  col- 
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laterally  in  a  court  of  law.    Rioe  t.  Minne- 
sota. &  N.  W.  R.  Go.  1  Black,  358, 

17:  147 
Stone  y.  United  States   (United  States  ▼. 

Stone)  2  Wall.  525,  17:  785 

Polk  V.  Wendal,  9  Cranch,  87,  3:  665 

Polk  V.  Wendell,  6  Wheat.  293,  5:92 

Doe  ex  dem.  Patterson  v.  Winn,  11  Wheat. 

380,  6: 500 

St.    Louis    Smelting   &   Ref.   Ck).   v.   Kemp 

(Smelting  Co.  v.  Kemp)  104  U.  S.  636, 

26:  875 
Distinguished  in  Knight  t.  United  Land  Asso. 

142  U.  S.  212,  35  L.  ed.  992,  12  Sap.  Ct.  Rep. 

258 — ^DoU  y.  Meador,  16  Cal.  330. 

Cited    in    Winn    y.    Patterson,    0    Pet.    672, 

9  L.  ed.  269 — ^Rhode  Island  y.  Massa- 
chusetts, 12  Pet  746,  9  L.  ed.  1269— 
Rice  y.  Minnesota  ft  N.  W.  R.  Co.  1 
Black,  875.  17  L  ed.  162— Meader  y.  Nor- 
ton, 11  Wall.  458,  20  L.  ed.  188— St.  Louis 
Smelting  Co.  y.  Kemp,  104  U.  S.  644,  26 
L.  ed.  878 — Steel  y.  St.  Louis  Smelting  ft 
Ref.  Co.  106  U.  S.  454,  27  L.  ed.  229,  1  Sup. 
Ct  Rep.  389 — Rector  y.  Gibbon,  111  U.  S. 
291,  28  L.  ed.  433,  4  Sup.  Ct  Rep.  605— 
Bohall  y.  DUla,  114  U.  S.  51,  29  L.  ed.  63, 
5  Sup.  Ct  Rep.  782 — Wright  y.  Roseberry, 
121  U.  S.  519,  30  L.  ed.  1048,  7  Sqp.  Ct. 
Rep.  985 — Craig  y.  Lelensdorfer  (Downs  y. 
Hubbard)  123  U.  S.  212,  31  L.  ed.  123,  8 
Sup.  Ct.  Rep.  85 — Colorado  Coal  ft  I.  Co.  y. 
United  States,  123  U.  S.  825,  31  L.  ed.  189, 
8  Sup.  Ct  Rep.  131 — Sabariego  y.  Mayerick, 
124  U.  S.  281,  81  L.  ed.  438,  8  Sup.  Ct  Rep. 
461 — ^Doolan  y.  Carr,  125  U.  S.  625,  81  L.  ed. 
847,  8  Sup.  Ct.  Rep.  1228— Marsh  y.  Nich- 
ols, S.  ft  Co.  128  U.  S.  611,  32  L.  ed.  540,  9 
Sup.  Ct.  Rep.  168 — Dayls  y.  Wiebbold,  139 
U.  S.  529,  35  L.  ed.  246,  11  Sup.  Ct  Rep.  628 
— ^Knight  y.  United  Land  Asso.  142  U.  S. 
176,  36  L.  ed.  979,  12  Sup.  Ct.  Rep.  258 — 
Iron  Silyer  Mln.  Co.  y.  Mike  ft  S.  Gold  ft  S. 
Min.  Co.  143  U.  S.  416,  36  L.  ed.  208,  12  Sup. 
Ct  Rep.  543 — Noble  y.  Union  Riyer  Logging 
R.  Co.  147  U.  S.  175,  37  L.  ed.  127,  13  Sup. 
Ct  Rep.  271— Curtner  y.  United  States,  149 
U.  S.  676,  37  L.  ed.  895,  13  Sup.  Ct  Rep. 
985 — Lake  Superior  Ship  Canal  R.  ft  Iron 
Co.  y.  Cunningham,  155  U.  S.  874,  89  L.  ed. 
190,  15  Sup.  Ct.  Rep.  103 — Re  Emblen,  161 
U.  S.  57,  40  L.  ed.  616,  16  Sup.  Ct  Rep.  487 
— Patterson  v.  Tatum,  3  Sawy.  174,  Fed. 
Cas.  No.  10.830 — Sharp  y.  Stephens,  6  Sawy. 
50,  Fed.  Cas.  No.  12,710 — St  Louis  Smelt- 
ing; ft  Ref.  Co.  y.  Green,  4  McCrary,  235,  13 
Fed.  210— Pacific  Coast  Mln.  ft  Mill.  Co.  y. 
Spargo,  8  Sawy.  647,  16  Fed.  350 — Cowell  y. 
Lammers.  10  Sawy.  254,  21  Fed.  204 — Oliyer 
y.  Pullam.  24  Fed.  128 — United  States  y. 
Minor,  10  Sawy.  156,  26  Fed.  673— Kirby  y. 
Lewis,  39  Fed.  70 — Francoeur  y.  Newhouse, 
40  Fed.  623 — Lake  Superior  Ship  Canal.  R. 
ft  Iron  Co.  y.  Cunningham,  44  Fed.  831 — 
Northern  P.  R.  Co.  y.  Barden,  46  Fed.  608 — 
Los  Angeles  Farming  ft  Mill.  Co.  y.  Hoff,  48 
Fed.  344 — Burr  y.  Greeley,  3  C.  C.  A.  358, 

10  U.  S.  App.  409,  52  Fed.  927— Lakln  v. 
Dolly,  68  Fed.  836 — Northern  P.  R.  Co.  y. 
Cannon,  4  C.  C.  A.  809,  7  U.  S.  App.  607,  54 
Fed.  253 — Scott  y.  Lockey  Inyest.  Co.  60 
Fed.  35— Last  Chance  Min.  Co.  y.  Tyler  Mln. 
Co.  9  C.  C.  A.  622,  16  U.  S.  App.  456,  61  Fed. 
567 — Deweese  y.  Relnhard,  10  C.  C.  A.  69, 19 
U.  8.  App.  698,  61  Fed.  781 — Southern  P.  R. 
Co.  y.  Groeck,  68  Fed.  617 — De  Lacey  y. 
Northern  P.  R.  Co.  19  C.  C.  A.  162,  44  U.  8. 
App.  257,  72  Fed.  781 — Hartman  y.  Warren, 
22  C.  C.  A.  87,  40  U.  8.  App.  246,  76  Fed. 
164— Garrard  y.  Silyer  Peak  Mines,  82  Fed. 


588 — Garrard  y.  Silyer  Peak  Mines,  86  C.  C. 
A.  609,  94  Fed.  990— Peabody  Gold  Min.  Co. 
y.  Gold  Hill  Min.  Co.  49  C.  C.  A.  640,  111 
Fed.  820 — Witherdpoon  y.  Olcott,  56  C.  C. 
A.  173,  119  Fed.  177 — Snowden  y.  Loree,  122 
Fed.  497 — Lockhard  y.  Asher  Lumber  Co.  123 
Fed.  503 — Knabe  y.  Burden,  88  Ala.  439,  7 
So.  92 — ^Foster  y.  Winchester,  92  Ala.  600, 
9  So.  83 — State  y.  Morgan,  52  Ark.  166,  12 
S.  W.  243— Chism  y.  Price,  54  Ark.  258,  16 
S.  W.  883 — Doll  y.  Meador,  16  Cal.  330 — 
Terry  y.  Megerle,  24  Cal.  629,  85  Am.  P«c. 
84 — People  ex  rel  Plxley  7.  Stratton,  25  Cal. 
250 — Parker  y.  Duff,  47  Cal.  562 — Chicago 
Quartz  Min.  Co.  y.  Oliyer,  75  Cal.  197,  7 
Am.  St.  Rep.  143,  16  Pac.  780 — Burling  y. 
Thompkins,  77  Cal.  262,  19  Pac.  429 — Dayld- 
son  y.  Cucamonga  Fruit  ft  Land  Co.  78  Cal.  7, 
20  Pac.  152— Gale  y.  Best,  78  Cal.  238,  12 
Am.  St  Rep.  44,  20  Pac.  550 — ^United  Land 
Asso.  y.  Knight,  85  Cal.  459,  24  Pac.  818 — 
Buckley  y.  Howe,  86  Cal.  600.  25  Pac.  132— 
Edwards  y.  RoUey,  96  Cal.  411,  31  Am.  St 
Rep.  234,  31  Pac.  267 — Standard  Quicks! Iyer 
Co.  y.  Habishow,  132  Cal.  119,  64  Pac.  113 
— ^Phillips  y.  Carter,  135  Cal.  606,  87  Am. 
St  Rep.  152,  67  Pac.  1031 — Poire  y.  Wells, 
6  Colo.  408 — ^Anderson  y.  B artels,  7  Colo. 
264,  8  Pac.  225— Schwenke  y.  Union  Depot 
ft  R.  Co.  7  Colo.  514,  4  Pac.  905— Cheyer  y. 
Homer,  11  Colo.  72,  7  Am.  St  Rep.  217,  17 
Pac.  495 — Pierce  y.  Sparks,  4  Dak.  3,  22  N. 
W.  491— Forbes  y.  Driscoll,  4  Dak.  356,  81 
N.  W.  633 — Johnson  y.  Drew,  34  Fla.  137,  48 
Am.  St  Rep.  172,  15  So.  780 — Florida  Town 
Improy.  Co.  y.  Bigalsky,  44  Fla.  777,  33  So. 
450 — Brunswick  y.  Dart,  R.  M.  Charlt  (Ga.) 
500 — Winter  y.  Jones,  10  Ga.  206,  54  Am. 
Dec.  379 — Sykes  y.  Doe,  10  Ga.  471.  54  Am. 
Dec.  402 — Ballance  y.  McFadden,  12  111.  324 
— Gamer  y.  Wlllett,  18  111.  468 — Janes  v. 
Wilkinson,  2  Kan.  App.  867,  42  Pac.  735 — 
De  Armat  y.  New  Orleans,  6  La.  178 — Webber 
y.  Pere  Marquette  Boom  Co.  62  Mich.  636, 
80  N.  W.  469 — Crapo  y.  Troy  Twp.  98  Mich. 
6.'58,  57  N.  W.  806— McClane  y.  White,  6 
Minn.  183,  Gil.  139 — Burfenning  y.  Chicago. 
St  P.  M.  ft  O.  R.  Co.  46  Minn.  21,  48  N.  W. 
444 — Palmer  y.  Boom,  80  Mo.  105— Cun- 
ningham y.  Snow,  82  Mo.  591 — Johnson  ▼. 
Fluetach,  176  Mo.  464,  75  S.  W.  1005— Man- 
tle y.  Noyes,  5  Mont  291,  5  Pac.  856 — 
Silver  Bow  Min.  ft  Mill.  Co.  y.  Clark,  5  Mont. 
422,  5  Pac.  570 — Ming  y.  Foote,  9  Mont. 
219,  23  Pac.  515 — Brown  field  y.  Bier.  15 
Mont  413,  89  Pac.  461 — Casey  y.  Thlevlege. 
19  Mont.  353,  61  Am.  St.  Rep.  511.  48  Pac. 
394 — Horsky  v.  Moran,  21  Mont.  354,  53 
Pac.  1064 — Power  v.  SI  a,  24  Mont.  250,  61 
Pac.  468 — Small  y.  Rakestraw,  28  Mont. 
421,  104  Am.  St  Rep.  691,  72  Pac.  740— 
Chavez  y.  Cheves  de  Sanchez,  7  N.  M.  84. 
32  Pac.  137 — Rose  v.  Richmond  Min.  Co.  17 
Nev.  68,  27  Pac.  1105 — Deno  v.  Griffin,  20 
Nev.  252,  20  Pac.  308 — South  End  Min.  Co. 
y.  Tinney,  22  Nev.  31,  35  Pac.  89 — Green  v. 
Barker,  47  Neb.  942,  66  N.  W.  1032 — Ameri- 
can Dock  ft  Improv.  Co.  y.  Public  Schools,  39 
N.  J.  Eq.  441 — ^People  v.  Livingston.  8  Barb. 
278— Oklahoma  City  v.  Hill  Bros.  6  Okla.  125, 
50  Pac.  242 — Paine  y.  Foster,  9  Okla.  276, 
60  Pac.  24 — Strong  y.  Lehmer,  10  Ohio  St. 
97 — Bockflnger  y.  Foster,  10  Okla.  502,  62 
Pac.  799 — Lee  y.  Summers,  2  Or.  268 — Gros- 
louis  v.  Northcut  3  Or.  399 — Blakesly  v. 
Caywood,  4  Or.  288 — Miller  y.  Tobin,  16  Or. 
644,  16  Pac.  161 — Sanford  y.  Sanford,  19  Or. 
5,  18  Pac.  602 — Stewart  y.  Alstock,  22  Or. 
188,  29  Pac.  439— Houston  y.  Pillow,  1  Yerg. 
488t — Calloway  y.  Hopkins,  11  Helsk.  877 — 
Sherwood  y.  Fleming,  25  Tex.  Supp.  427^ 
Todd  y.  Fisher,  26  Tez.  241 — Bryan  y.  Shir- 
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ley.  53  Tex.  452 — Ferry  r.  Street.  4  Utah. 
535.  11  Pac.  571 — Glasmann  ▼.  O'Donnell,  0 
ruh.  452,  24  Pac.  337 — Amy  v.  Youoff.  12 
I'tah.  333,  42  Pac.  1121— Lily  Min.  Co.  v. 
Kellofs.  27  Utah.  121,  74  Pac.  518— Blank- 
enpickler  v.  Anderson,  16  Gratt.  02 — Ran- 
dolph y.  Longdalc  Iron  Co.  84  Va.  466,  5  S. 
E.  30— Davis  v.  Moyles,  76  Vt.  32.  56  Atl. 
174— Galllher  v.  Cadwell.  3  Wash,  Terr.  514, 
18  Pac.  68 — Jarrett  v.  Stevens,  36  W.  Va. 
448.  15  S.  E.  177 — Laramie  Nat.  Bank  v. 
Stelnhoff,  11  Wyo.  308,  71  Pac.  992. 

939-40.  Wherever  Congress  has  provided 
for  the  disposition  of  any  portion  of  the 
public  lands  of  a  particular  character,  and 
authorizes  the  officers  of  the  Land  Depart- 
ment to  issue  a  patent  for  such  land  upon 
ascertainment  of  certain  facts,  that  De- 
partment haa  jurisdiction  to  inquire  into  and 
determine  as  to  the  existence  of  such  facts; 
and,  in  the  absence  of  fraud,  imposition,  or 
mistake,  its  determination  is  conclusive 
against  collateral  attack.  Harden  v.  North- 
ern P.  R.  Co.  154  U.  S.  288,  14  Sup.  Ct. 
Rep.   1030,  38:  992 

Cited  In  lAke  Superior  Ship  Canal  R.  &  Iron 
Co.  T.  CunniuKham,  155  U.  8.  375.  39  L.  ed. 
190,  15  Sup.  Ct.  Rep.  103— Catholic  Bishop 
V.  Gibbon,  158  U.  S.  166,  30  L.  ed.  936,  15 
Sop.  Ct.  Rep.  779 — Carter  v.  Thompson,  65 
Fed.  331 — Boena  VisU  Petroleum  Co.  v.  Tu- 
lare Oil  it  Min.  Co.  67  Fed.  229 — United 
States  ▼.  Winona  &  St.  P.  R.  Co.  15  C.  C.  A. 
105,  32  U.  S.  App.  272,  67  Fed.  957— Michi- 
san  Land  &  Lumber  Co.  v.  Rust,  15  C.  C.  A. 
847.  81  U.  a  App.  781,  68  Fed.  167— North- 
em  P.  R.  Co.  T.  McCormick.  19  C.  C.  A.  167, 
44  U.  8.  App.  396,  72  Fed.  738— Beley  /. 
Naphtaly.  19  C.  C.  A.  400,  44  U.  S.  App. 
232,  73  Fed.  128— Latimer  v.  Bard,  76  Fed. 
540— New  Dunderberg  Min.  Co.  v.  Old,  25  C. 
C.  A.  122,  49  U.  S.  App.  201,  79  Fed.  604 — 
Myers  v.  Northern  P.  R.  Co.  28  C.  C  A. 
414,  48  U.  8.  App.  620^  88  Fed.  859 — ^North- 
em  P.  R.  Co.  V.  Soderberg,  86  Fed.  50 — 
James  ▼.  Germania  Iron  Co.  46  C.  C.  A.  480, 
107  Fed.  601— Ktaig  v.  McAndrews,  60  C.  C. 
A.  33.  Ill  Fed.  864 — Boynton  v.  Haggart. 
57  C.  C  A.  811,  120  Fed.  829— Dreyfus  v. 
Badger,  108  Cal.  65,  41  Pac.  279 — Saunders 
V.  La  Parisima  Gold  Min.  Co.  125  Cal.  16.'>, 
67  Pac.  656 — Clipper  Min.  Co.  v.  Eli  Min. 
k  Land  Co.  29  Colo.  383.  64  L.R.A.  210,  03 
Am.  St.  Rep.  89.  68  Pac.  286 — Parsons  v. 
Venske,  4  N.  D.  460.  50  Am.  St.  Rep.  669, 
61  N.  W.  1036 — Northern  P.  R.  Co.  v.  Mc- 
Ginnis,  4  N.  D.  501,  61  N,  W.  1032— Warner 
Valley  Stock  Co.  v.  Smith,  9  App.  D.  C.  203 
— St.  Paul,  M.  &  M.  R.  Co.  v.  Olson,  87 
Minn.  121,  94  Am.  St.  Rep.  693,  91  N.  W. 
294 — Horsky  v.  Moran,  21  Mont.  363,  53 
Pac.  1064 — Caldwell  v.  Bush,  6  Wyo.  354,  45 
Pac.  488. 

941.  In  courts  of  the  United  States  in  ac- 
tions at  law,  the  patent  is  the  superior  and 
conclusive  evidence  of  the  legal  title.  Fenn 
V.  Holme.  21  How.  481,  16:  198 
Cited  in  Gibson  v.  Chouteau,  13  Wall.  104,  20 

L.  ed.  538 — Surj^hoaor  v.  Ranger,  66  C.  C.  A. 
331,  133  Fed.  457 — Gibson  v.  ChOutean.  39 
Mo.  573 — Ileadley  v.  Coffman,  38  Neb.  72, 
56  N.  W.  701 — Treadway  v.  Wilder,  12  Nev. 
114 — Brown  v.  Warren,  16  Nev.  241. 

942.  The  validity  of  the  certification  of 
land  by  the  Interior  Department  to  a  state 
can  be  "challenged  in  an  action  at  law,  where 
the  land  was  not>   under  the  acts  of  Con- 


gress, open  to  selection  by   the  btate.    De- 

weese  v.  Reinhard,  165  U.  S.  386,  17  Sup. 

Ct.  Rep.  340,  41 :  757 

Cited  in  Illinois  Steel  Co.  v.  Budzlsz.  82   Fed. 

161 — King    v.    McAndrews,    104    Fed.    4.32 — 

King  V.  McAndrews,  50  C.  C.  A.  42,  111  Fed. 

873. 

943.  Under  act  of  September  28,  1850  (9 
Stat,  at  L.  619),  granting  swamp  lands, 
which  makes  it  the  duty  of  the  Secretary  of 
the  Interior  to  issue  patents  therefor,  a 
patent  so  issued  cannot  be  impeached  in  an 
action  at  law  by  showing  that  the  land  is 
not  swamp  land.  French  v.  Fvan,  93  U.  S. 
169,  23:812 

Diatinauished  in  Last  Chance  Min.  Co.  v.  Tyler 

Min.  Co.  0  C.  C.  A.  622,  15  U.  S.  App.  4,->G. 

61  Fed.  567— Koehlcr  v.  Hill,  60  Iowa,  625, 

15  N.  W.  609. 

Cited  in  Martin  v.  Marks,  97  U.  S.  347, 
24  L.  ed.  940 — Steel  v.  St.  Louis  Smelting  & 
Ref.  Co.  106  IT.  S.  451,  27  L.  ed.  228,  1  Sup. 
Ct.  Rep.  389 — Ehrhardt  v.  Hogaboom,  115  U. 
S.  68,  29  L.  ed.  346,  5  Sup.  Ct.  Rep.  1157— 
Noble  V.  Union  River  Logging  R.  Co.  147  U. 
S.  175,  37  L.  ed.  127,  13  Sup.  Ct.  Rep.  271— 
McCormick  v.  Hayes,  159  U.  S.  340,  40  L. 
ed.  174,  16  Sup.  Ct.  Rep.  37 — Rogers  Loco- 
motive Mach.  Works  v.  American  Emigrant 
Co.  164  U.  S.  571.  41  L.  ed.  557.  17  Sup.  Ct. 
Rep.  188 — Sharp  v.  Stephens,  6  Sawy.  50, 
Fed.  Cas.  No.  12,710 — Cahn  v.  Barnes,  7 
Sawy.  52,  5  Fed.  330 — ^an  Francisco  Sav. 
Union  V.  Irwin,  11  Sawy.  671,  28  Fed.  710 
— Pengra  v.  Muns,  29  Fed.  834 — Northern  P. 
R.  Co.  V.  Barden,  46  Fed.  618 — Los  Angelea 
Farming  &  Mill.  Co.  v.  Hoff,  48  l<'«:d.  344— 
Northern  P.  R.  Co.  v.  Cannon,  4  C.  C.  A. 
309.  7  U.  S.  App.  507,  54  Fed.  258— Scott  v. 
Lockey  Invest.  Co.  60  Fed.  36 — United  States 
V.  Winona  ft  St.  P.  R.  Co.  15  C.  C.  A.  105. 
32  U.  8.  App.  272,  67  Fed.  957— United 
States  V.  Chung  Shee,  22  C.  C.  A.  642,  44  U. 
S.  App.  751,  76  Fed.  954 — New  Dunderberg 
Min.  Co.  V.  Old,  25  C.  C.  A.  122,  49  U.  S. 
App.  201,  79  Fed.  604 — Brown  v.  Charles,  85 
Fed.  175 — James  v.  Germania  Iron  Co.  46  C. 
C.  A.  480,  107  Fed.  601 — King  v.  McAndrews, 
50  C.  C.  A.  32,  111  Fed.  864— Northern  P.  R. 
Co.  V.  Barden,  46  Fed.  618 — Boynton  v. 
Haggart,  57  C.  C.  A.  310.  120  Fed.  828— 
Re  Sing  Tuck,  126  Fed.  395 — Le  Marchel  v. 
Teegarden,  133  Fed.  827 — Smith  v.  HoUis, 
46  Ark.  24 — Montgomery  v.  Donnelly,  57 
Cal.  69— McLaughlin  v.  Held,  63  Cal.  216— 
Lux  V.  Haggln,  69  Cal.  342,  10  Pac.  674— 
Shanklln  v.  McNamara,  87  Cal.  389,  26  Pac. 
345 — Dreyfus  v.  Badger,  108  Cal.  65,  41  Pac. 
279 — Saunders  v.  La  Purisima  Gold  Min.  Co. 
125  Cal.  165,  57  Pac.  656— Howell  v.  Klllie, 
17  Colo.  91.  28  Pac.  464— Bristol  v.  Carroll 
County,  95  III.  89 — Iowa  R.  Land  Co.  v.  An- 
toine,  52  Iowa,  430,  3  N.  W.  468 — Kochler 
V.  Hill,  60  Iowa,  675,  15  N.  W.  609— Bourne 
V.  Ragan,  96  Iowa,  570,  65  N.  W.  826 — Rood 
V.  Wallace,  109  Iowa,  11,  79  N.  W.  449— 
Janes  v.  Wilkinson,  2  Kan.  App.  369,  42  Pac. 
735 — sterling  v.  Jackson,  69  Mich.  522,  13 
Am.  St.  Rep.  405,  87  N.  W.  845 — Crapo  v. 
Troy  Twp.  98  Mich.  638,  57  N.  W.  806— 
Brown  v.  Parker,  127  Mich.  394,  86  N.  W. 
989 — Semer  v.  Auditor  General,  133  Mich.  574, 
95  N.  W.  732 — Lamprey  v.  Danz,  86  Minn. 
322,  90  N.  W.  578 — Sliver  Bow  Min.  ft  Mill. 
Co.  V.  Clark,  5  Mont.  424,  6  Pac.  570— Tal- 
hott  V.  King,  6  Mont.  106,  9  Pac.  434 — Col- 
burn  V.  Northern  P.  R.  Co.  13  Mont.  485,  34 
Pac.  1017 — Palmer  v.  Boom,  80  Mo.  103 — 
Cummings  v.  Powell,  116  Mo.   476,   38   Am. 
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St.  Rep.  610.  21  S.  W.  1079— South  End 
Mln  Co.  V.  Tlnney,  22  Nev.  44.  35  Pac.  89 — 
E.  G.  Blakslec  Mfj?.  Co.  v.  E.  G.  Blakslce 
Sons  Iron  Works,  129  N.  Y.  160,  29  N.  E.  2 
— Knapp  ▼.  Thomas.  39  Ohio  St.  387,  45  Am. 
Rep.  462— Miller  v.  Tobin,  16  Or.  547,  16 
Pac.  161 — Small  v.  Lutz,  41  Or.  579.  69  Pac. 
82|> — Keane  v.  BryRger,  3  Wash.  349,  28  Pac. 
653— Welsh  v.  Callvert,  34  Wash.  255,  75 
Pac.  871 — Mendota  Club  v.  Anderson,  101 
Wis.  490,  78  N.  W.  185. 

944.  The  validity  of  a  government  land 
patent  cannot  be  assailed  collaterally  in  an 
action  at  law,  because  false  and  perjured 
testimony  may  have  been  used  to  secure  it, 
any  more  than  a  judgment  of  a  court  of  jus- 
tice can  be  assailed  collaterally  on  like 
ground.  The  remedy  is  only  by  regular  ju- 
dicial proceedings  taken  in  the  name  of  the 
government  for  that  purpose.  Steel  v.  St, 
T>ouis  Smelting  &  Ref.  Co.  106  U.  S.  447,  1 
Rup,  Ct.  Rep.  389,  27:  226 

DUtifiifuiahed  In   South   End  Min.  Co.  ▼.   Tln- 
ney, 22  Nev.  31,  35  Pac  89. 

died  In  Doolan  v.  Carr,  125  IT.  S.  625, 
31  L.  ed.  847,  8  Sup.  Ct.  Rep.  1228 — 
Marsh  v.  Nichols,  S.  &  Co.  128  U.  S.  611,  32 
L.  ed.  540,  9  Sup.  Ct.  Rep.  168 — Knight  v. 
United  Land  Asso.  142  U.  S.  176.  35  L. 
ed.  979,  12  Sup.  Ct.  Rep,  258 — Re  Emblen, 
161  U.  S.  57,  40  L.  ed.  616,  16  Sup.  Ct.  Rep. 
487 — Lake  Supeilor  Ship  Canal,  R.  &  Iron 
Co.  V.  Cunningham,  44  Fed.  832 — T^kin  v. 
Dolly,  53  Fed.  336 — T^st  Chance  Mln.  Co.  v. 
Tyler  Mln.  Co.  9  C.  C.  A.  622,  15  U.  8.  App. 
456,  61  Fed.  567 — United  States  v.  Winona 
&  St.  P.  R.  Co.  15  C.  C.  A.  105,  32  U.  S.  App. 
272,  67  Fed.  957— Beley  v.  Naphtaly,  19  C. 
C.  A.  400,  44  U.  8.  App.  232.  73  Fed.  128— 
New  Dunderberg  Min.  Co.  v.  Old.  25  C.  C.  A. 
122.  49  U.  S.  App.  201.  79  Fed.  603— Gar- 
rard V.  Silver  Peak  Mines,  82  Fed.  583 — 
Carson  City  Gold  &  Silver  Mln.  Co.  v.  North 
Star  Min.  Co.  28  C.  C.  A.  339.  48  U.  S.  App. 
724,  83  Fed.  664 — James  v.  Germania  Iron 
Co.  46  C.  C.  A.  480.  107  Fed.  601— Peabody 
Gold  Min.  Co.  v.  Gold  Hill  Min.  Co.  49  C. 
C.  A.  641,  111  Fed.  821— King  v.  McAn- 
drews,  50  C.  C.  A.  33,  111  Fed.  864— Bailey 
v.  Willeford,  126  Fed,  807— Le  Marchel  v. 
Teegarden,  138  Fed.  827 — Plummer  v.  Brown, 
70  Cal.  548,  12  Pac.  464— Edwards  v.  Rol- 
ley,  96  Cal.  412,  31  Am.  St.  Rep.  234.  31  Pac. 
267— Phillips  V.  Carter,  135  Cal.  606,  87  Am. 
St.  Rep.  152,  67  Pac.  1031 — Omaha  ft  G. 
Smelting  ft  Ref.  Co.  v.  Tabor,  13  Colo.  52, 
6  L.R.A.  242,  16  Am.  St.  Rep.  185,  21  Pac. 
925 — Struby-Eatabrook  Mercantile  Co.  v.- 
Davis,  18  Colo.  96,  36  Am.  St.  Rep.  266, 
31  Pac.  495 — Calhoun  Gold  Min.  Co.  v.  AJax 
Gold  Mln.  Co.  27  Colo.  29,  50  L.R.A.  224, 
83  Am.  St.  Rep.  17,  59  Pac.  607 — Johnson  v. 
Drew,  34  Fla.  139,  43  Am.  St.  Rep.  172,  15 
So.  780 — ^Pierce  v.  Sparks,  4  Dak.  3,  22  N. 
W.  491 — Hawke  v.  Deffebach,  4  Dak.  25,  22 
N.  W.  480— Swigart  v.  Walker,  49  Kan.  104, 
.30  Pac.  162 — Mantle  v.  Noyes,  5  Mont.  291, 
5  Pac.  856 — Talbott  v.  King,  6  Mont.  108.  9 
Pac.  434 — Mayer  v.  Carothers,  14  Mont.  289, 
S6  Pac.  182 — Horsky  v.  Moran,  21  Mont.  354, 
53  Pac.  1064— Power  v.  81a,  24  Mont.  250, 
61  Pac.  468 — Murray  v.  Montana  Lumber  ft 
Mfg.  Co.  25  Mont.  18,  63  Pac.  719— Grant  v. 
JasamiUo,  6  N.  M.  320,  28  Pac.  508 — E.  G. 
Blakslee  Mfg.  Co.  v.  E.  G.  Blakslee's  Sons 
Iron  Works,  129  N.  Y.  160,  29  N.  E.  2— 
Oklahoma  City  v.  Hill  Bros.  6  Okla.  125, 
50  Pac.  242 — Bockflnger  v.  Foster,  10  Okla. 
502,  62  Pac.  799 — Oregon  R.  ft  Nav.  Co.  v. 


HertaBberg.  26  Or.  220,  87  Pac.  1019— Small 
V.  Luts,  41  Or.  578,  69  Pac.  826 — Welsh  v. 
Callvert,  34  Wash.  255,  75  Pac.  871— Men- 
dota Club  V.  Anderson,  101  Wis.  400.  78  N. 
W.  185 — Laramie  Nat.  Bank  v.  SteinhoflT,  11 
Wyo.  308,  71  Pac.  992. 

In  ejectment. 

945.  In  an  action  of  ejectment  in  state 
courts,  when  the  question  presented  is 
whether  the  plaintiff  or  the  defendant  has 
the  superior  legal  title  from  the  United 
States,  the  patent  must  prevail.  Gibson  v. 
Chouteau,  13  Wall.  92,  20:  534 

946.  A  patent  for  lands  cannot  be  im- 
peached for  fraud,  by  the  defendant  in  an 
action  of  ejectment.  It  is  a  question  exclu- 
sively between  the  grantee  and  the  sovereign- 
ty making  the  grant.  Field  v.  Seabury, 
19  How.  323,  15:  650 
Distinguished  In  Lake  Superior  Ship  Canal  K. 

&  Iron  Co.  V.  Cunningham,  44  Fed.  839. 

Cited  in  Spencer  v.  Lapsley,  20  How.  272,  15  L. 
ed.  906 — ^Nebraska  v.  Lockwood,  3  Wall.  239, 
18  L.  ed.  49 — Providence  Rubber  Co.  v.  Good- 
year, 0  Wall.  798,  19  L.  ed.  569 — Doolan  v. 
Carr,  125  U.  S.  638,  31  L.  ed.  851,  8  Sup.  Ct. 
Rep.  1228 — Goodyear  v.  Providence  Rubber 
Co.  2  Cliff.  375.  2  Fisher,  Pat.  Cas.  514.  Fed. 
Cas.  No.  5,583 — United  States  v.  Gunning, 
21  Blatchf.  517.  18  Fed.  512— Northern  P. 
R.  Co.  V.  Cannon,  46  Fed.  231 — Northern 
P.  R.  Co.  V.  Cannon.  4  C.  C.  A.  310,  7  U.  S. 
App.  507,  54  Fed.  259 — Deweese  v.  Relnhard, 
10  C.  C.  A.  59,  19  U.  S.  App.  698,  61  Fed. 
781— Boggs  V.  Merced  Mln.  Co.  14  Cal.  366— 
Chever  v.  Horner,  11  Colo.  72,  7  Am.  St.  Rep. 
217,  17  Pac.  495— Houck  v.  Kelsey,  17  Kan. 
335 — Meyendorf  v.  Frohner.  3  Mont.  321 — 
South  End  Min.  Co.  v.  Tlnney,  22  Nev.  55, 
35  Pac.  80 — American  Dock  it  Improv.  Co. 
V.  Public  Schools.  39  N.  J.  Eq.  418 — Howard 
V.  Colguhoun,  28  Tex.  146 — Decourt  v. 
Sproul,  66  Tex.  371,  1  S.  W.  837. 

947.  In  such  cases  as  ejectment,  where  the 
question  is,  Who  has  the  legal  title? — the 
patent  of  the  government  is  unassailable. 
Sanford  y.  Sanford,  139  U.  S.  642,  11  Sup. 
Ct.  Rep.  666,  35:290 

948.  If  a  land  patent  is  absolutely  void 
upon  its  face,  or  the  issuing  thereof  was 
without  authority,  or  prohibited  by  statute, 
or  the  state  had  no  title,  it  may  be  im- 
peached collaterally  in  a  court  of  law,  in  an 
action  or  ejectment.  Easton  y.  Salisbury, 
21  How.  426,  16:  181 

949.  A  patent  for  lands  cannot  be  im- 
peached for  fraud  by  the  defendant  in  an 
action  of  ejectment.  It  is  a  question  ex- 
clusively  between  the  grantee  and  the  sov- 
ereignty making  the  grant.  Spencer  v.  Laps- 
ley,  20  How.  264,  15:  902 

950.  If  a  patent  is  absolutely  void  upon 
its  face,  or  the  issuing  thereof  was  without 
authority,  or  prohibited  by  statute,  or  the 
state  had  no  title,  it  may  be  impeached  col- 
laterally in  a  court  of  law,  in  an  action  of 
ejectment.  Rice  v.  Minnesota  &  N.  W.  R. 
Co.  1  Black,  358,  17:  147 
Cited  in  Crane  v.  Reeder.  26  Mich.  313. 

951.  One  in  possession  of  public  lands,  un- 
der a  certificate  of  the  register  that  he  had 
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paid  for  the  same,  without  a  patent,  can 
successfully  defend  against  an  action  of 
ejectment  to  recover  the  possession,  by  the 
holder  of  a  patent  issued  upon  a  subse- 
quent purchase  of  the  land  as  part  of  the 
public  domain.  The  patent,  being  for  land 
not  subject  to  entry,  was  void.  Simmons  v. 
Wagner,  101  U.  S.  260,  25:  910 

DMinquinhed  in  McSorley  v.  Hill,  2  Wash.  643, 
27  Pac.  552. 

Cited  in  Doolan  v.  Carr,  125  U.  8.  934, 
31  L.  ed.  850,  8  Sup.  Ct.  Rep.  1228 — 
United  States  v.  Freyberg,  32  Fed.  197 — 
I^ke  Superior  Ship  Canal,  R.  &  Iron  Co.  v. 
CunDlngham,  44  Fed.  838 — United  States  v. 
SteenersoD,  1  C.  C  A.  557,  4  U.  S.  App.  332, 
50  Fed.  507 — American  Mortg.  Co.  v.  Hop- 
per, 56  Fed.  70 — Cosmos  Exploration  Co.  v. 
Gray  Eagle  Oil  Co.  61  L.R.A..  238,  50  C.  C. 
A.  87.  112  Fed.  11 — Gllkerson-SJoss  Co.  v. 
Forbes.  54  Ark.  149,  26  Am.  St.  Rep.  29,  15 
8.  W.  191— McNce  v.  Donahue,  76  Cal.  506, 
18  Pac.  438 — Stewart  y.  Altstock,  22  Or. 
188.  29  Pac.  553 — Steele  v.  Boley,  6  Utah. 
312.  22  Pac  311— Weeks  v.  Milwaukee,  L. 
&  &  W.  R.  Co,  78  Wis.  519,  47  N.  W.  737. 

952.  The  court,  in  an  action  of  ejectment, 
has  no  right  to  go  beyond  the  description  of 
a  tract  in  a  patent,  and  determine  the  tract 
and  quantity  under  a  supposed  equity  aris- 
ing out  of  the  pre-emption  laws,  instead  of 
bv  the  description  in  the  patent.  Gazzam  v. 
Phillips,  20  How.  372,  15:  958 
Cited  in  Cragin  y.  Powell,  128  U.  S.  699,  S2  L. 

ed.  568,  9  Snp.  Ct.  Rep.  203 — Chapman  v. 
Polack.  70  Cal.  494,  11  Pac.  764— Wilson 
y.  Hoffman,  70  Mich.  559,  38  N.  W.  558— 
Whitney  v.  Detroit  Lumber  Co.  78  Wis.  250, 
47  N.  W.  425. 

953.  In  states  where  equities  superior  to 
those  of  the  patentee  may  be  set  up  as  a 
defense  in  an  action  of  ejectment,  the  answer 
or  plea  is  in  the  nature  of  a  bill  in  equity, 
and  should  contain  all  its  essential  aver- 
ments; the  defendant  then  becomes,  with 
reference  to  the  nuitters  averred  by  him,  an 
actor,  and  seeks,  by  the  equities  presented, 
to  estop  the  plaintiff  from  prosecuting  the 
action,  or  to  compel  a  transfer  of  the  title. 
Gibson  v.  Chouteau,  13  Wall.  92,  20:  534 
Cited  In  McNee  y.  Donahue,  142  U.  S.  589,  35 

L.  ed.  1124,  12  Sup.  Ct.  Rep.  211— Davis  v. 
Holbrook,  25  Colo.  495,  55  Pac.  730 — Rivers 
y.  Rivers,  38  Pla.  70,  20  So.  807— Merrill  v. 
Deartn«r.  47  Minn.  140.  49  N.  W.  693 — Kahn 
V.  Old  Teieir.  Min.  Co.  2  Utah,  195. 

g.  Confirmations;  Bona  Fide  Claims, 

Donations  in  Confirmation  of  Peoria  Grants, 

see  supra,  I.  c,  14. 
Missionary  Grants  in  Oregon,  see  supra,  68. 
Bona  Fide   Purchasers   under  Wagon  Road 

Grants,  see  supra,  447-449. 
Pre-emptive  Rights  Given  to  Locators  imder 

Half-Breed  Scrip,  see  supra,  587. 
Federal  Question  as  to,  see  Appeal  and  Error, 

1845-1847. 
Rendition  of   Proper   Judgment  on   Appeal 

in     Proceeding    for    Confirmation     see 

Appeal  and  Error,  5246. 

954.  Where  the  register  and  receiver  of  a 
land  office,  acting  under  law,  reported  that 


all  claims  of  a  certain  class  had  been  con- 
firmed  by   act   of   Congress,   and    that   the 
tract    in    question    belonged    to    that    class, 
on  both  of  which  points  they  were  mistaken, 
an  act  of  Congress  confirming  their  report 
did   not  confirm   the  claim.     Blanc  v.   La- 
fayette, 11  How.  104,  13:  623 
Cited  in  Lecompte  v.   United  States,   11   How. 
128,  13  L.  ed.  633 — Michigan  Land  &  Lumber 
Co.  V.  Rust,  168  U.  S.  604,  42  L.  ed.  596,  18 
Sup.  Ct.  Rep.  208. 

955.  Where  Congress  confirmed  a  grant  of 
land,  making  a  proviso  that  the  confirma- 
tion should  not  extend  to  any  lands  occupied 
by  the  United  States  for  military  purposes, 
another  party  claiming  the  land  by  subse- 
quent government  patent,  in  order  to  defeat 
the  confirmee's  title,  must  show  that  the 
land  was  occupied  by  the  United  States  for 
military  purposes.  Whitney  v.  Morrow,  112 
U.   S.   693,   5   Sup.   Ct,   Rep.   333,     28:  871 

956.  The  act  of  July  23,  1866,  §  1,  con- 
firming selections  in  California,  in  part 
satisfaction  of  any  grant  to  the  state,  and 
disposed  of  to  purchasers  in  good  faith,  does 
not  apply  to  swamp  and  overflowed  lands. 
Wright  V.  Roseberry,  121  U.  S.  488,  7  Sup. 
Ct.  Rep.  985,  30:  1039 

957.  Under  the  act  of  1848  entitled  "An 
Act  to  Establish  the  Territorial  Government 
of  Oregon,"  which  confirmed  title  to  lands 
occupied  as  missionary  stations,  a  religious 
society  must  have  been  then  in  actual  oc- 
cupation of  public  lands  as  a  missionary 
station,  in  order  to  acquire  title  thereto. 
Missionary  Soc.  of  M.  E.  v.  Dalles,  107  U.  S. 
336,    2    Sup.    Ct.   Rep.    672,  27:  545 

958.  The  right  to  confirmation  under  the 
act  of  June  3,  1896  (29  Stat  at  L.  197, 
chap.  312,  U.  S.  Comp.  Stat.  1901,  p.  1409), 
of  a  commutation  entry  under  the  home- 
stead laws,  which  was  only  invalid  because 
prematurely  made,  in  actual  ignorance  of 
the  amendment  of  U.  S.  Rev.  Stat.  §  2301, 
by  the  act  of  March  3,  1891  (26  Stat,  at  L. 
1098,  chap.  561,  U.  S.  Comp.  Stat.  1901, 
p.  1406),  is  not  defeated  by  the  entryman's 
subsequent  efforts  to  protect  his  grantees  by 
taking  a  reconveyance,  and  residing  again 
upon  the  land,  for  the  purpose  of  enabling 
him  to  make  proof  to  secure  the  title  for 
them.  Hill  v.  McCord,  195  U.  S.  395,  25 
Sup.    Ct.   Rep.   96,  49:  251 

959.  Where  the  surveys  had  not  yet  been 
made,  the  state,  under  §  3  of  the  act  of 
July  23,  1866  (14  SUt.  at  L.  218,  chap.  219, 
U.  S.  Comp.  Stat.  1901,  p.  1589)  confirming 
certain  selections  made  by  California,  had 
the  right  to  treat  her  selection,  made  before 
the  passage  of  the  act,  as  a  pre-emption 
claim;  and  the  holder  of  her  title  was  al- 
lowed the  same  time  to  prove  his  claim 
under  the  act,  after  the  surveys  were  filed 
in  the  local  land  office,  as  was  allowed  to 
pre-emptors  under  existing  laws.  Huff  v. 
Doyle,  93   U.  S.  558,  23:  975 

960.  A  confirmation  by  act  of  Congress 
of  the  title  to  land  "not  exceeding  640  acres 
now  occupied  as  missionary  stations,"  makes 
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the  extent  of  occupancy  a  limit  of  the  grant; 
and  such  occupancy  must  be  independent, 
and  not  subordinate  to  that  of  a  trading 
post.  Catholic  Bishop  of  Nesqually  t.  Gib- 
bon, 158  U.  S.  155,  15  Sup.  Ct.  Rep.  779, 

39:  931 

961.  The  confirmation  of  entries  by  the 
act  of  Congress  of  March  3,  1891,  §  7,  does 
not  apply  to  an  entry  which  has  been  pre- 
viously canceled  for  fraud,  but  the  statute 
refers  only  to  existing  entries.  Parsons 
V.  Venzke,  164  U.  S.  89,  17  Sup.  Ct.  Rep. 
27,  41 :  360 
Cited  In  Guaranty  Sav.  Bank  v.  Bladow,  176 

U.  S.  458.  44  L.  ed.  644,  20  Sup.  Ct.  Rep. 
425— Pfund  v.  Valley  Loan  &  T.  CO.  52  Neb. 
474,  72  N.  W.  480. 

962.  The  words  "public-land  laws,"  in  the 
act  of  March  2,  1889,  confirming  claims  in 
lands  forfeited  by  that  act  which  have 
arisen  under  color  of  the  public-land  laws, 
include  special  as  well  as  general  acts  of 
Congress  disposing  of  public  lands,  since 
the  claims  existing  to.  such  lands  were  known 
by  Congress  to  arise  at  least  In  part  under 
special  grants.  Lake  Superior  Ship  Canal, 
R.  &  Iron  Co.  v.  Cunningham,  155  U.  S.  354, 
15   Sup.   Ct.  Rep.   103,  39:  183 

963.  Lands  included  in  the  grant  to  the 
state  of  Michigan  by  the  act  of  Congress 
of  June  3,  1856,  in  aid  of  railroads,  to  which 
conflicting  claims,  both  invalid,  were  made 
before  forfeiture  of  the  grant  was  asserted, 
one  of  them  being  a  claim  of  homestead  and 
the  other  a  claim  under  selection  and  certi- 
fication of  the  lands  to  a  canal  company 
under  a  special  grant  by  Congress  on  July 
3,  1866,  are  confirmed  to  the  canal  company 
by  the  act  of  March  2,  1889,  forfeiting  the 
railroad  grant  unless  bona  fide  homestead 
or  pre-emption  claims  existed  on  May  1, 
1888,  but  such  claims  are  confirmed  in  pref- 
erence to  the  canal  grant.  Lake  Superior 
Ship  Canal,  R.  &  I.  Co.  v.  Finan,  155  U.  S. 
385,  15  Sup.  Ct.  Rep.  115,  39:  194 

964.  Where  an  act  of  Congress  speaks  of 
vested  rights,  it  means  rights  lawfully 
vested;  and  it  does  not  protect  a  location 
made  on  public  land  reserved  from  sale.  Mor- 
ton V.  Nebraska,  21  Wall.  660,  22:  639 
Cited  in  Emslie  v.  Toung,  24  Kan.  744 — Cum- 

mlDgs  y.  PowelU  116  Mo.  480,  38  Am.  St. 
Rep.  610,  21  S.  W.  1079. 

965.  Whenever  Congress  has  relieved  par- 
ties from  the  consequences  of  defects  in  their 
title,  its  aim  has  been  to  protect  those  who, 
in  good  faith,  settled  upon  public  land  and 
made  improvements  thereon;  and  not  those 
who,  by  violence  or  fraud,  or  breaches  of 
contract,  intruded  upon  the  possessions  of 
original  settlers,  and  endeavored  to  appro- 
priate the  benefit  of  their  labors.  Rector  v. 
Gibbon,  111  U.  S.  276,  4  Sup.  Ct.  Rep.  605, 

28:427 

Cited  in  Knepper  v.  Sands,  194  U.  S.  486,  48 

L.  ed.  1086,  24  Sup.  Ct.  Rep.  744 — Manley  v. 

Tow,  110  Fed.  248 — Downman  v.  Saunders, 

S  Okla.  236,  41  Pac.  104. 


Bona  fide  entries  or  locatlom. 

Protection  of  Entryman  against  Indem- 
nity Selections,  see  supra,  253-256. 
See  also  infra,  1072-1074. 

966.  A  survey  of  land  granted  by  the  Com- 
missioner, deposited  in  the  General  Land 
Office  as  a  matter  of  record,  deprives  a 
junior  locator  of  the  character  of  an  inno- 
cent purchaser;  so  does  actual  notice  of  the 
prior  grant.  Cook  v.  Burnley,  11  Wall. 
659,  20:  29 

967.  Homestead  entries  made  prior  to  the 
time  when  notice  of  withdrawal  of  the 
lands  was  received  at  the  local  land  ofiieo. 
although  after  the  time  when  the  map  of 
the  general  route  of  a  railroad  was  filed  in 
the  office  of  the  Secretary  of  the  Interior 
and  an  order  of  withdrawal  of  the  lands 
made,  were  made  valid  by  the  act  of  Con- 
gress of  April  21,  1876,  if  the  entries  were 
made  in  good  faith  by  actual  settlers  upon 
tracts  of  not  more  than  160  acres  each,  and 
were  therefore  subject  to  the  provisions  of 
the  act  of  June  15,  1880,  authorizing  the 
purchase  of  such  lands  by  persons  who  have 
entered  them,  or  their  transferees  by  bona 
fide  instruments  in  writing.  Northern  P.  R. 
Co.  v.  Amacker,  175  U.  S.  564,  20  Sup.  Ct 
Rep.  236,  44:  274 
Cited  in  Tarpey  v.  Madsen,  178  U.  S.  220,  44 

L.  ed.  1045,  20  Sup.  Ct.  Rep.  849 — Knepper 
V.  Sands,  194  U.  S.  485,  48  L  ed.  1086,  24 
Sup.  Ct.  Rep.  744 — Manley  v.  Tow,  110  Fed. 
248 — Northern  P.  R.  Co.  v.  Nelson,  22  Wash. 
533,  61  Pac.  703. 

968.  One  who  in  good  faith  occupies  un- 
surveyed  public  land  within  the  exterior 
limits  of  the  general  route  of  the  Northern 
Pacific  Railroad  Company,  after  an  order 
of  withdrawal  based  on  the  map  of  general 
route,  but  before  the  definite  location  of 
the  road,  is  entitled  to  perfect  his  title 
under  the  homestead  laws  as  soon  as  the 
land  is  surveyed,  by  act  of  Congress  of 
May  14,  1880  (21  SUt.  at  L.  140,  U.  S. 
Comp.  Stat.  1901,  p.  1382),  chap  89,  §  3, 
in  force  when  the  occupancy  was  begun, 
which  allows  one  who  has  settled  or  ''shall 
hereafter"  settle  on  public  lands,  with  a 
view  to  acquiring  them  under  the  home- 
stead laws,  the  same  time  to  file  his  home- 
stead application  and  perfect  his  original 
entry  as  is  allowed  to  settlers  under  the 
pre-emption  laws,  and  declares  that  his 
rights  shall  relate  back  to  the  date  of  set- 
tlement. Nelson  v.  Northern  P.  R.  Co.  188 
U.  S.  108,  23  Sup.  Ct.  Rep.  302,  47:  406 
Cited  in  McCorkell  v.  Herron,  128  Iowa,  327, 

111  Am.  St.  Rep.  201,  108  N.  W.  988. 

969.  Knowledge  of  a  homestead  settler  at 
the  time  of  entering  on  the  land,  that  it 
was  embraced  in  an  old  railroad  grant 
which  he  reasonably  expected  would  be  soon 
restored  by  Congress  to  the  government,  does 
not  prevent  him  from  being  a  bona  fide 
homestead  claimant  within  the  meaning  of 
the  act  of  Congress  of  March  2,  1889,  for- 
feiting the  grant  and  confirming  bona  fide 
homestead  and    pre-emption    olaima.      Lake 
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Rnpi^rior  Ship  Cnnal,  R.  k  Iron  Co.  v.  Con- 
niagham,  156  U.  6.  854, 15  Sup.  Ct  Rep.  103, 

39:  183 
Cited  in  Manley  y.  Tow,  110  Fed.  252 — Bennet 
T.  Lane,  116  Fed.  411. 

970.  A  person  in  the  actual  occupation  of 
land  covered  by  a  railroad  grant,  with  a 
▼lew  of  making  a  homestead  of  it  under  the 
laws  of  the  United  States  on  May  1,  1S88, 
although  he  did  not  attempt  to  make  an  en- 
try in  the  land  office  until  afterwards,  might 
have  a  bona  fide  homestead  claim  which  is 
confirmed  by  the  act  of  Congress  of  March 
2,  1889,  confirming  bona  fide  pre-emption  or 
homestead  claims  existing  May  1,  1888,  in 
lands  within  the  limits  of  a  railroad  grant 
which  was  forfeited  by  that  act.  Lake  Su- 
perior Ship  Canal,  R.  k  Iron  Co.  v.  Cunning- 
ham, 155  U.  8.  354,  15  Sup.  Ct.  Rep.  103, 

39:  183 
Cited  in  Cunningham  t.  Metropolitan  Lumber 
Co.  49  C.  C.  A.  73.  110  Fed.  333. 

971.  The  rule  that  "the  law  deals  tender- 
ly with  one  who,  in  good  faith,  goes  upon 
the  public  lands  with  a  view  of  making  a 
home  thereon,"  does  not  apply  to  one  who, 
after  the  original  entryman  abandons  his 
claim,  attempts  to  dispossess  a  railroad 
company  of  its  title  under  a  land  grant 
which  has  remained  apparently  perfect  and 
unquestioned  for  many  years.  Tarpey  v. 
Madsen,  178  U.  S.  215,  20  Sup.  Ct  Rep. 
849,  44:  1042 

Bona   fide  purchasers   under   Told   or 
forfeited  grant. 

Right  to  Recover  Value  of  Lands  from 
Grantee,  see  supra,  298. 

Under  Des  Moines  River  Grants,  see 
supra,  463. 

Purchasers  of  School  Lands  Selected 
Outside  of  Limits,  see  supra,  686. 

Pre-emptive  Rights  of  Purchasers  under 
Mexican  Grant,  see  supra,  750-753. 

Purchasers  of  Timber  Lands  Fraudulent- 
ly Entered,  see  supra,  867-871. 

Purchasers  of  Entryman's  Rights  under 
Timber  and  Stone  Act,  see  infra, 
863,  864. 

Relief  in  Equity  after  Exhausting  De- 
partmental Remedy,  see  infra,  1051. 

972.  Bona  fide  purchasers  protected  by  the 
act  of  Congress  of  1896  respecting  the 
cancelation  of  patents  and  certifications  of 

Jmblic  lands  include  a  purchaser  of  such 
and  for  value  in  good  faith  believing  that 
he  is  acquiring  a  perfect  title,  although  he 
may  be  charg<^  by  the  records  with  knowl- 
edge of  certain  entries  which  by  the  true 
rules  of  construction  would  make  the  title 
defective.  United  States  v.  Winona  k  St. 
P.  R.  Co.  165  U.  S.  463,  17  Sup.  Ct  Rep. 
368.  41 :  789 

United  States  v.  Union  P.  R.  Co.  165  U.  S. 

482,  17  Sup.  Ct.  Rep.  1001.  41:797 
Cited  in  United  States  v.  Union  P.  R.  Co.  165 

U.  8.  483,  41  L.  ed.  708.  17   Sup.  Ct.  Rep. 

1001 — Southern  P.   R.  Co.  v.  United  States. 

168  V.  S.  66,  42  L.  ed.  388.  18  Sup.  Ct.  Rep. 

4 — Gertffcns  v.  OTonnor,  101  U.  S.  24.3.  48 

U   ed.    168.    24    Sup.    Ct.    Rep.    94— United 

States  V.  Flint  &  P.  M.  R.  Co.  37  C.  C.  A. 
U.  S.  Dig.— 307 


166,  95  Fed.  555 — United  States  v.  Southern 
P.  R.  Co  38  C.  C.  A.  635,  98  Fed.  42— 
United  States  v.  Holmes,  105  Fed.  48 — United 
States  V.  Southern  P.  R.  Co.  117  Fed.  553 — 
Sage  V.  Crowley,  83  Minn.  320,  86  N.  W. 
409 — O'Connor  v.  Gertgens,  85  Minn.  495, 
89  N.  W.  866. 

973.  Possession  by  a  pre-emption  claim- 
ant whose  filing  had  been  made  and  never 
canceled  on  the  records  of  the  land  office, 
which  began  before  any  claim  of  right  to  the 
land  by  a  railroad  company,  either  by  filing 
its  map  of  definite  location  or  surveying  and 
staking  its  line,  constitutes  such  notice  to 
a  purchaser  from  the  railroad  company  as 
to  prevent  the  latter  from  being  deemed  a 
bona  fide  purchaser  who  is  protected  by  the 
acts  of  Congress  of  1887  and  1896,  when  the 
land  was  erroneously  certified  to  the  railroad 
company.  Winona  k  St.  P.  R.  Co.  v.  United 
States,  165  U.  S.  483,  17  Sup.  Ct.  Rep. 
38Jk  41 :  798 
Cited  in  Southern  P.  R.  Co.  v.  United  Stntej. 

168  U.  S.  66.  42  L.  ed.  383,  18  Sup.  Ct.  Rep. 
18 — United  States  v.  Coos  Bay  Wagon  Rotid 
Co.  89  Fed.  153 — United  States  v.  Southern 
P.  R.  Co.  38  C.  C.  A.  640.  98  Fed.  47— 
Benner  v.  Lane.  116  Fed.  410 — O'Connor  v. 
Gertgens,  85  Minn.  495,  89  N.  W.  866. 

974.  Purchasers  for  value  and  in  good 
faith,  of  lands  patented  to  the  Southern 
Pacific  Railroad  Company  as  within  the 
scope  of  the  grant  made  to  that  company  by 
the  act  of  March  3,  1871  (16  Stat,  at  L. 
573,  chap.  122),  are  bona  fide  purchasers 
and  as  such  are  protected  by  act  of  March 
2,  1896  (29  Stat,  at  L.  42,  chan.  39,  U.  S. 
Comp.  Stat.  1901,  p.  1603),  although  they 
had  notice  of  a  change  of  opinion  on  the 
part  of  the  officers  of  the  government  as  to 
the  validity  of  the  title  of  the  railroad  com- 

gany    to     such    lands.      United    States    v. 
outhem  P.  R.  Co.  184  U.  S.  49,  22  Sup. 
Ct.    Rep.    285,  46:425 

975.  Persons  who  have  contracted  with 
the  Southern  Pacific  Railroad  Company  for 
unpatented  lands  so  situated  with  respect 
to  its  constructed  road  as  to  be  apparently 
within  the  scope  of  its  grant  are  protected 
by  the  act  of  March  3,  1887  (24  Stat,  at 
L.  556,  chap.  376,  U.  S.  Comp.  Stat.  1901, 
p.  1595),  not  only  as  to  purchases  prior  to 
the  date  of  such  act,  but  as  to  any  made 
before  the  time  of  final  adjustment.  United 
Stotes  V.  Southern  P.  R.  Co.  184  U.  S.  49, 
22  Sup.  Ct.  Rep.  285,  46:  425 

976.  One  is  not  a  bona  fide  purchaser, 
from  a  grantee  of  the  Southern  Pacific  Rail- 
road Company,  of  lands  apparently  within 
the  scope  of  its  grant,  which  had  not  been 
conveyed  to  or  for  the  use  of  such  com- 
pany, so  as  to  be  protected  by  the  act  of 
March  3,  1887  (24  Stat,  at  L.  556,  chap. 
376),  §  5,  U.  S.  Comp.  Stat.  1901,  p.  1595, 
who  pays  nothing  therefor  except  by  giving 
his  legal  services  and  making  advances  of 
money  in  the  way  of  taxes,  under  his  agree- 
ment with  such  grantee  to  protect  it  in  its 
purchase  money  and  receive  for  himself 
whatever  he   could  obtain   over  and   above 
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that  sum.    United  States  v.  Southern  P.  R. 
Co.   184   U.   S.   49,   22   Sup.   Ct.   Rep.   285, 

46:  425 

977.  Land  located  as  lieu  land  by  a  bona 
fide  settler,  and  purchased  from  the  state  of 
California  prior  to  the  act  of  Congress  of 
July  23,  1866,  quieting  land  titles  in  that 
state,  is  within  the  provision  that  '4n  all 
cases"  where  the  state  has  selected  any  por- 
tion of  the  public  domain  in  part  satisfac- 
tion of  any  grant  to  the  state  and  has  dis- 
posed of  the  same  to  purchasers  in  good 
faith,  such  lands  shall  be  and  are  confirmed. 
Menotti  v.  Dillon,  167  U.  S.  703,  17  Sup. 
Ct.  Rep.  945,  42:  333 

Nature  and  effect  of  conflrmatlon. 

Confirmation   of   Swamp   Land   Grants, 

see  supra,  410-412. 
Effect   of   Adjustment   between    United 

States    and    Iowa    Respecting    Des 

Moines  River  Lands,  see  supra,  459, 

460. 
Decisions  on  Claims  under  Mississippi 

Donation  Act,  see  supra,  523. 
Of  State  Confirmation,  see  infra,  1182, 

1183. 
Construction  and  Effect  of  Confirmatory 

Patent  Generally,   see  supra,   889- 

892a. 
Effect  of,  to  Permit  Acquiring  of  Title 

by   Prescription,   see  Adverse   Pos- 
session, 77. 
Conclusiveness  on  Courts,  of  Land  Office 

Decisions    and    Acts,    see    Courts, 

260a-267a. 
See  also  supra,  954,  955. 

978.  A  statute  which  confirms,  proprio 
vigore,  the  rights,  titles,  and  claims  to 
lands  embraced  by  it,  passes  the  title  of  the 
United  States  as  effectually  as  if  it  con- 
tained in  terms  a  granted  de  novo,  Ryan  v. 
Carter,  93  U.  S.  78,  23:807 
Cited  In  United   States  v.   Conway,   175   U.   S. 

67,  44  L.  ed.  75.  20  Sup.  Ct.  Rep.  13 — United 
States  V.  Dalles  Mllltair  Road  Co.  41  Fed. 
500 — Smith  V.  Reynolds,  9  App.  D.  C.  284 — 
Maese  v.  Hermann,  17  App.  D.  C.  63 — San- 
born V.  Vance,  09  Mich.  226.  37  N.  W.  273— 
Stoneroad  v.  Stoneroad,  4  N.  M.  194,  12 
Pac.  736 — Waddlngham  v.  Robledo,  6  N.  M. 
37.3,  28  Pac.  663— Ciurk  v.  Hills,  67  Tex. 
145,  2  S.  W.  356. 

979.  A  confirmatory  act  passes  the  title  of 
the  United  States  as  effectually  as  if  it 
contained  in  terms  a  grant  de  novo.  Tamel- 
ing  V.  United  States  Freehold  &  Emigra- 
tion Co.  93  U.  S.  644,  23:  998 
Distinpuishcd  In  AInsa  v.  New  Mexico  &  A.  R. 

Co.  175  U.  S.  86,  44  L.  ed.  82,  20  Sup.  Ct. 
Rep.  28. 

Cited  In  Maxwell  Land  Grant-Case  (United 
States  V.  Maxwell  Land-Grant  Co.)  121  U. 
S.  366,  30  L.  ed.  953,  7  Sup.  Ct.  Rep.  1015 — 
Maxwell  Land-Grant  Case,  (United  States 
V.  Maxwell  I^nd-Grnnt  Co.)  122  U.  S.  871, 
30  L.  ed.  1212,  7  Sup.  Ct.  Rep.  1271— In- 
terstate Land  Co.  ▼.  Maxwell  Land  Grant  Co. 
139  U.  S.  579,  35  L.  ed.  282,  11  Sup.  Ct.  Rep 
656 — Astlasaran  y.  Santa  Rita  Land  &  MIn. 
Co.  148  U.  S.  82,  37  L.  ed.  377.  13  Sup.  Ct. 
Rep.  457 — Stoneroad  v.  Stoneroad,  358  U.  S. 
248,  39  L.  ed.  969,  15  Sup.  Ct.  Rep.  822— 


Russell  y.  Maxwell  Land  Grant  Co.  158  U. 
S.  255.  39  L.  ed.  971.  16  Sup.  Ct.  Rep.  827 
— ^Thompson  y.  Maxwell  Land  Grant  &  R. 
Co.  168  U.  S.  470.  42  L.  ed.  546,  18  Sup. 
Ct.  Rep.  121 — Shaw  y.  Kellogg.  170  U.  8. 
331.  42  L.  ed.  1057.  18  Sup.  Ct.  Rep.  632— 
United  States  y.  Conway,  175  U.  S.  69,  44 
L.  ed.  75.  20  Sup.  Ct.  Rep.  13 — Barker  y. 
Haryey,  181  U.  S.  487.  45  L.  ed.  967.  21  Sup. 
Ct.  Rep.  690 — United  States  y.  Maxwell 
Land  Grant  Co.  21  Fed.  19 — United  States 
V.  Maxwell  Land  Grant  Co.  26  Fed.  119 — 
United  States  y.  Cleyeland  &  C.  Cattle  Co. 
33  Fed.  328 — United  States  y.  Dalles  Milita- 
ry Road  Co.  41  Fed.  500 — Smith  y.  Reynolds. 
9  App.  D.  C.  284 — Maese  y.  Hermann,  17 
App.  D.  C.  63 — Stoneroad  y.  Stoneroad.  4  N. 
M.  194.  12  Pac.  736— United  States  y.  San 
Pedro  &  C.  del  A.  Co.  4  N.  M.  551,  17  Pac. 
337 — Chayez  y.  Chayez  de  Sanchez,  7  N.  M. 
77,    32   Pac.    137. 

980.  Where  an  interest  "is  hereby  con- 
firmed," the  confirmation  operates  in  prce- 
senti.  Ryan  v.  Carter,  93  U.  S.  78,  23:  807 
Cited  In  'McNee  y.  Donahue.  76  Cal.   503,   18 

Pac.  438. 

981.  Confirmation  of  title  by  act  of  Con- 
gress is  a  direct  grant  of  the  fee  previously 
held  by  the  United  States,  and  is  higher  evi- 
dence of  title  than  a  patent,  which  is  merely' 
a  ministerial  act  on  the  part  of  Federal 
officers,  pursuant  to  law.  Crignon  v.  Astor, 
2  How.  319,  11:283 
Cited  in   Doe  ex   dem.   Barbarle  y.   Eslava,   9 

How.  446,  13  L.  ed.  210— Michigan  Land  & 
Lumber  Co.  y.  Rust,  168  U.  S.  592,  42  L.  ed. 
592.  18  Sup.  Ct.  Rep.  208 — Grifflng  y.  Glbb. 
McAll.  217,  Fed.  Cas.  No.  5,819— Northern  P. 
R.  Co.  y.  Wright,  61  Fed.  71 — Cosmos  Ex- 
ploration Co.  y.  Gray  Eagle  Oil  Co.  61  L.R. 
A.  239,  50  C.  C.  A.  88,  112  Fed.  12— McNee 
y.  Donahue,  76  Cal.  502,  18  Pnc.  438 — Pur- 
vis v.  Harmanson,  4  La.  Ann.  423 — McClane 
y.  White,  5  Minn.  186,  GU.  139 — ^Young  v. 
Hughes,  12  Smedes  &  M.  106 — Clements  v. 
Anderson,  46  Miss.  601 — Carondelet  v.  St. 
Louis,  25  Mo.  464 — Aubuchon  v.  Ames,  27 
Mo.  03 — Langlols  v.  Crawford,  59  Mo.  471 — 
Northern  P.  R.  Co.  v.  Majors,  5  Mont.  126, 
2  Pac.  322 — Dousman  v.  Hooe.  3  Wis.  499 — 
Quinney  v.  Denney,  18  Wis.  488. 

982.  A  confirmation  of  title  to  lands  by 
Congress  is  a  conveyance  of  an  estate  or 
right  in  lands,  to  one  who  has  the  possession 
or  some  estate  therein.  Morrow  v.  Whitney, 
95   U.   S.   551,  24:456 

983.  The  doctrine  of  relation  is  applied 
only  to  subserve  the  ends  of  justice,  and  to 
protect  parties  deriving  their  interests  from 
the  claimant  pendin/af  the  proceedinap  for 
confirmation  of  his  title.  It  gives  eff'ect  to 
the  confirmation  of  the  title  as  of  the  day 
when  the  proceedings  to  secure  such  con- 
firmation were  commenced.  Lynch  v.  Bernal, 
9  Wall.  315,  19:  714 
Cited  in  Gibson  v.  Chouteau,  13  Wall.  101,  20 

L.  ed.  537 — California  Powder  Works  y.  Da- 
vis, 151  U.  S.  395,  38  L.  ed.  208,  14  Sup. 
Ct.  Rep.  350 — United  States  y.  Lougbrey, 
172  U.  S.  229,  43  L.  ed.  428,  19  Sup.  Ct.  Rep. 
153 — Randolph  y.  Scruggs,  190  U.  S.  638,  47 
L.  ed.  1171,  28  Sup.  Ct.  Rep.  710— United 
States  y.  Anderson,  194  U.  S.  399,  48  L.  ed. 
1039,  24  Sup.  Ct.  Rep.  716 — Brooks  v.  Mc- 
Comb,  38  Fed.  319 — Small  v.  Westchester  P. 
Ins.    Co.    61    Fed.    796 — Byans   y.    Durango 
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Land  &  Coal  Co.  25  C.  C.  A.  637,  40  U.  8. 
App.  320,  80  Fed.  438 — Peyton  y.  Desmond, 
63  C.  C.  A  662,  129  Fed.  12— Spratt  v.  Price. 
18  Fla.  311 — Grant  y.  Iowa  Railroad  Land 
Co,  54  Iowa,  677,  7  N.  W.  113— Churchill  v. 
Sowards,  78  Iowa,  474,  43  N.  W.  271. 

984.  The  act  of  Congress  of  March  3,  1823, 
to  confirm  certain  claims  to  lots  in  Peoria, 
Illinois,  conferred  on  the  grantees  an  incip- 
ient title,  and  reserved  to  the  department  of 

Eublic    lands    the    authority    to    settle    the 
Dundaries  by  actual  survey.    Bryan  v.  For- 
syth, 19  How.  334,  15:  674 

985.  The  act  of  May  27,  1880,  §  4,  con- 
firms and  ratifies  previous  titles  made  by  the 
Ohio  A«:ricultural  &  Mechanical  College,  un- 
der the  act  of  Feb.  18,  1871,  Coan  v. 
Flagg,  123  U.  S.  117,  8  Sup.  Ct.  Rep.  47, 

31:  107 

986.  On  a  title  under  an  act  of  Congress 
confirming  claims  to  lands  as  valid,  an  ac- 
tion of  ejectment  can  be  maintained  after 
the  survey  is  recorded,  even  if  no  patent  has 
been  issued.    Bryan  v.  Forsyth,  19  How.  334. 

15:  674 

Conflrmalion  by  land  officers. 

Probative  Effect  of  Patent  from  Gov- 
ernor of  Northwest  Territory,  see 
Evidence,  2440. 

987.  The  execution  by  the  governor  of 
the  Northwest  territory  of  his  power  under 
the  act  of  Congress  of  June  20,  1788,  to  ex- 
amine the  titles  and  possessions  of  the  set- 
tlers in  order  to  determine  what  quantity 
of  land  they  may  severally  claim,  which 
should  be  laid  off  to  them  at  their  own  ex- 
pense, need  not  be  by  patent  nor  under  seal, 
but  any  written  evidence  of  his  confirma- 
tion of  their  possession  and  title  is  sufficient. 
Reichart  v.  Felps,  6  Wall.  160,  18:  849 
Cited  in   Barnard  v.   Boiler,   105   Cal.  217,  38 

Pac  728. 

h.  Review  of  Action  of  Land  Depart' 
ment  Generally. 

1.  In  Department. 

Confirmation  of  California  School  Selections, 

see  supra.  382,  383. 
Power  of  Successor  in  Office  to  Grant  Rehear - 

in<7.  see  supra,  611. 
Exhaustion  of  Departmental  Review  before 

Resort  to  Equity,  see  infra,  1051-1053. 
Cancelation  of  Patent  Inadvertently  Issued 

Pending  Proceedings  in  Department,  see 

infra,  1888. 
Federal  Question  as  to,  see  Appeal  and  Error, 

1855. 
Adopting  Land  Department's  Construction  of 

Statutes,  see  Statutes,  286-288. 


The  power  to  review  and  set  aside 
the  action  of  local  land  officers  exist  in  the 
General  Land  Department  Guaranty  Sav. 
Bank  v.  Bladow,  176  U.  S.  448,  20  Sup.  Ct. 
Rep.  425,  44:  540 

Cited  in  Coamofl  Exploration  Co.  v.  Gray  Eagle 
OU  Co.  190  U.  8.  309.  47  L.  cd.  1071,  23 
Bap   Ct.  Rep.  692 — ^United  States  ▼.  Detroit ) 


Timber  &  Lumber  Co.  200  U.  8.  338,  60  L. 
ed.  506,  26  Sup.  Ct  Rep.  282. 

989.  The  Secretary  of  the  Interior  has  the 
power  of  supervision  and  appeal  in  all  mat- 
ters relating  to  the  General  Land  Office. 
Snyder  v.  Sickles,  98  U.  S.  203,  25:  97 
Cited  In  Butterworth  v.  United  States,  112  U. 

S.  56,  28  L.  ed.  658,  5  Sup.  Ct.  Rep.  25— 
Cragln  v.  Powell,  128  U.  S.  699,  32  L,  ed. 
568,  9  Sup.  Ct.  Rep.  203 — Knight  v.  United 
Land  Asso.  142  U.  S.  180,  35  L.  ed.  980,  12 
Sup.  Ct.  Rep.  258 — Stlmson  Land  Co.  v.  Raw- 
son,  62  Fed.  430 — Michigan  Land  &  Lumber 
Co.  V.  Rust,  15  C.  C.  A.  346,  31  U.  S.  App. 
731,  68  Fed.  166 — McDald  v.  Territory,  1 
Okla.  101,  30  Pac.  438. 

990.  The  Secretary  of  the  Interior  has 
power  to  supervise  and  control  the  operation 
of  the  Land  Department,  and  when  pro- 
ceedings affecting  titles  to  land  are  before 
the  Department,  the  power  of  supervision 
may  be  exercised  by  him,  whether  such 
proceedings  are  called  to  his  attention  by 
formal  notice,  or 'by  appeal,  or  in  any  other 
manner.  Knight  v.  United  Land  Asso.  142 
U.  S.  161,  12  Sup.  Ct.  Rep.  258,  35:  974 
Cited  in  McDald  v.  Oklahoma.  150  U.  S.  215, 

37  L.  ed.  1057,  14  Sup.  St.  Rep.  59— Barden 
V.  Northern  P.  R.  Co.  154  U.  S.  329,  38  L. 
ed.  1002,  14  Sup.  Ct.  Rep.  1030 — Orchard  v. 
Alexander,  157  U.  S.  381,  39  L.  ed.  741,  15 
Sup.  Ct.  Rep.  635 — ^Warner  Valley  Stock  Co. 
V.  Smith,  165  U.  S.  34,  41  L.  ed.  623,  17  Sup. 
Ct.  Rep.  225 — Carter  v.  Ruddy,  166  U.  S. 
496,  41  L.  ed.  1091,  17  Sup.  Ct.  Rep.  640— 
Michigan  Land  &  Lumber  Co.  v.  Rust,  168  U. 
S.  593,  42  L.  ed.  592.  18  Sup.  Ct.  Rep.  208— 
Hawley  v.  DUler,  178  U.  S.  488,  44  L.  ed. 
1162,  20  Sup.  Ct.  Rep.  986— United  States 
ox  rel.  Riverside  Oil  Co.  v.  Hitchcock,  190 
U.  S.  324,  47  L.  ed.  1078,  23  Sup.  Ct.  Rep. 
698 — Stlmson  Land  Co.  v.  Rawson,  62  Fed. 
430— Jordan  v.  Ward.  12  C.  C.  A.  450,  20  U. 
S.  App.  52,  64  Fed.  907— Buena  Vista  Pe- 
troleum Co.  V.  Tulare  Oil  &  Mln  Co.  67  Fed. 
220 — Michigan  Lend  &  Lumber  Co.  v.  Rust, 
15  C.  C.  A.  346,  31  U.  S.  App.  731,  68  Fed. 
107— Dlller  v.  Hawley,  26  C.  O.  A.  616,  58 
U.  R.  App.  462,  81  Fed.  653— Wllklns  v.  Unit- 
ed States,  37  C.  C.  A.  592,  96  Fed.  841 — 
King  V.  McAndrews,  104  Fed.  432 — Cosmos 
Exploration  Co.  v.  Gray  Eagle  Oil  Co.  61 
L.R.A.  239.  50  C.  C.  A.  88,  112  Fed.  13— 
Peyton  v.  Desmond,  63  C.  C.  A.  659,  129  Fed. 
9 — Southern  P.  R.  Co.  v.  Wood.  124  Cal. 
484,  57  Pac.  388— Gage  v.  Gunther,  136  Cal. 
345,  89  Am.  St.  Rep.  141,  68  Pac.  710 — 
Donaldson  v.  Wright,  7  App.  D.  C.  54 — 
South  End  Mln.  Co.  v.  Tlnney.  22  Nev.  52, 
35  Pac.  89 — McDald  v.  Territory,  1  Okla. 
108.  30  Pac.  438— Meyers  v.  United  States 
5  Okla.  182.  48  Pac.  186- Topeka  Commer- 
cial Seeur.  Co.  v.  McPherson.  7  Okla.  33a, 
54  Pac.  489 — Altschul  v.  Clark,  39  Or.  327, 
65  Pac.  991 — Eastern  Oregon  Land  Co.  v. 
Andrews,  45  Or.  208,  77  Pac.  117 — McCord 
V.  Hill,  111  Wis.  526,  87  N.  W.  481— Law- 
rence V.  Potter,  22  Wash.  43,  60  Pac.  147. 

991.  For  mere  errors  of  judgment  upon 
the  weight  of  evidence  in  a  contested  case, 
by  officers  of  the  Land  Department,  the 
remedy  is  by  appeal  from  one  officer  to  an- 
other of  the  Department,  and  perhaps,  un- 
der special  circumstances,  to  the  President. 
Shepley  v.  Cowan,  91  U.  S.  330,        23:  424 

992.  An  appeal   from   the  surveyor's  de- 
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ciflion  dividing  vacant  back  lands  among 
the  riparian  owners  in  accordance  with  the 
act  of  Congress  of  February  15,  1811,  can 
be  taken  to  the  Commissioner  of  the  Gen- 
eral Land  Office,  and  from  the  latter's  de- 
cision to  the  Secretary  of  the  Treasuir. 
Haydel  v.  Dufresne,  17  How.  23,  15:  115 

993.  Under  the  act  of  March  5,  1S72,  an 
appeal  lies  from  the  decision  of  the  Com- 
missioner of  the  General  Land  Office.  Buena 
Vista  County  v.  Iowa  Falls  &  S.  C.  R.  Co. 
112  U.  S.  165,  5  Sup.  Ct.  Rep.  84,  28:  680 
Cited  In  Knight  v.  United  Land  Asso.  142  U. 

S.  180,  35  L.  ed.  080,  12  Sup.  Ct.  Bep.  258 
— Stimson  Land  Co.  y.  Rawson,  62  Fed.  430 
— Michigan  Land  &  Lumber  Co.  y.  Rust,  15 
C.  C.  A.  846,  81  U.  S.  App.  731,  68  Fed. 
166 — McDald  v.  Territory.  1  Okla.  110,  80 
Pac.  438 — McCord  y.  Hill,  111  Wis.  525, 
87  N.  W.  481. 

Review  of  contests. 

Concurrent  Remedy  in  Courts,  see 
Courts,  259a. 

Power  of  Court  to  Correct  Decision  of 
Registrar  and  Receiver,  see  Courts, 
268,  269a. 

As  Between  Claimants  to  Imperfect 
Title,  see  Courts,  269. 

Mandamus  to  Compel  Hearing  of  Con- 
test, see  Mandamus,  154. 

See  also  infra,  1022. 

994.  The  determination  of  local  land  offi- 
cers under  U.  S.  Rev.  Stat.  §  2263,  on  proof 
of  the  settlement  and  improvement  required 
of  a  pre-emptor,  is  subject  to  review  by  the 
Commissioner  of  the  General  Land  Office 
and  the  Secretary  of  the  Interior.  Orchard 
V.  Alexander,  157  U.  8.  372,  15  Sup.  Ct.  Rep. 
635,  39: 737 
Cited  in  Parsons  v.  Venzlce,  164  tJ.  S.  01,  41 

L.  ed.  362,  17  Sup.  Ct.  Rep.  27— Warner 
Valley  Stocic  Co.  v.  Smith,  165  U.  8.  34, 
41  L.  ed.  624,  17  Sup.  Ct.  Rep.  225 — Car- 
ter V.  Ruddy,  166  U.  8.  406.  41  L.  ed.  1001, 
17  Sup.  Ct.  Rep.  640— Michl8:an  Land  & 
Lumber  Co.  v.  Rust,  168  U.  S.  503,  42  L. 
ed.  508,  18  Sup.  Ct.  Rep.  208 — Brown  v. 
Hitchcock,  173  U.  S.  478,  43  L.  ed.  774,  10 
Sup.  Ct.  Rep.  485— Guaranty  Sav.  Bank  v. 
Bladow,  176  U.  S.  452,  44  L.  ed.  542,  20 
Sup.  Ct.  Rep.  425 — American  Bell  Teleph. 
Co.  V.  United  States,  16  C.  C.  A.  695,  33 
tJ.  S.  App.  236,  68  Fed.  569 — Stimson  Land 
Co.  V.  Hoi  lister,  75  Fed.  045 — Diller  v.  Haw- 
ley,  26  C.  C.  A.  516,  48  U.  S.  App.  462,  Rl 
Fed.  653 — United  States  v.  Mackintosh,  29 
C.  C.  A.  180,  56  U.  S.  App.  483,  85  Fed. 
337— Hoover  v.  Sailing,  102  Fed.  720— 
Cosmos  Exploration  Co.  v.  Gray  Eagle  Oil 
Co.  104  Fed.  44 — Cosmos  Explorstion  Co. 
V.  Gray  Eagle  Oil  Co.  61  L.R.A.  239,  50 
C.  C.  A.  88,  112  Fed.  12— Gage  v.  Gunther, 
136  Cal.  346,  80  Am.  St.  Rep.  141,  68  Pac. 
710 — McHenry  v.  Nygaard.  72  Minn.  11,  74 
N.  W.  1106 — Pfund  v.  Valley  Loan  &  T. 
Co.  52  Neb.  475,  72  N.  W.  480 — Lawrence 
V.  Potter,  22  Wash.  42,  60  Pac.  147 — Mc- 
Cord V.  Hill,  111  Wis.  526,  87  N.  W.  481 
— Caldwell  v.  Bush,  6  Wyo.  352,  45  Pac. 
488 — Delles  v.  Second  Nat.  Bank,  7  Wyo. 
72,  75  Am.  St.  Rep.  875,  50  Pac.  190 — 
Farm  Invest.  Co.  v.  Carr/cnter,  9  Wyo.  143, 
50  L.R.A.  758,  87  Am.  St.  Rep.  918,  61  Paa 
258. 

995.  The  10th  section  of  the  act  of  June 


12,  1858,  which  declares  that  cases  ot  con- 
test between  different  settlers  for  the  right 
of  pre-emption  shall  hereafter  be  decided  by 
the  Ck>mmissioner  of  the  General  Land  Otiicu, 
whose  decision  shall  be  final,  means  that  his 
decision  shall  exclude  further  inquiry  in 
that  Department.  Johnson  v.  Towsley,  13 
Wall.  72,  20:  485 

996.  Findings  of  the  Secretary  of  the  In- 
terior to  the  effect  that  a  designated  party 
to  a  controversy  in  the  Land  Department 
had  the  right  to  enter  the  land  as  a  home- 
stead does  not  prevent  such  Department,  if 
patent  has  not  issued,  from  instituting  fur- 
ther inquiry,  and,  upon  such  inquiry,  final- 
ly awarding  the  land  to  the  party  held  to 
have  a  better  right.  Love  v.  Flahive,  205  U. 
S.    195,   27   Sup.   Ct.   Rep.    486,        51 :  768 

Objections  and  waiver  of  them. 

997.  In  proceedings  before  the  land  depart- 
ment, if  it  appears  that  the  claim  of  the 
moving  party  is  against  public  policy  or 
the  law,  it  should  be  disregarded  although 
such  objection  was  not  raised  by  the  allega- 
tions of  the  parties.  Lee  v.  Johnson,  116 
U.  S.  48,  6  Sup.  Ct.  Rep.  249,        29:  570 

998.  A  waiver  of  the  objection  that  vested 
rights  of  the  railroad  company  under  the 
Northern  Pacific  land  grant  are  interfered 
with  by  the  provisions  of  the  act  of  July  1, 
1898  (30  SUt.  at  L.  597,  620,  chap.  546), 
enacted  to  settle  disputes  arising  out  of 
conflicting  rulings  in  the  Land  Department 
with  reference  to  the  eastern  terminus  of 
the  railroad  as  affecting  its  land  grant,  re- 
sults from  the  acceptance  of  that  act  by  the 
successor  in  interest  of  the  railway  grantee. 
Humbird  v.  Avery,  195  U.  S.  480,  25  Sup. 
Ct.  Rep.  123,  49:  2M 

2.  By  Judicial  Proceeding  or  Suit, 

a.  Persons  Entitled  to  Relief. 

Relative  Function  of  Courts  and  Land  OflS- 

cers,  see  Courts,  I.  e,  6. 
Right  of  Stranger  to  Object  to  Validity  of 

Patent,  see  infra,  1118,  1121. 
Sufficiency    of    Allegations    of    Fraud,    see 

Pleading,  552. 
See  also  infra,  1041-1043,  1046-1048,  1050. 

999.  To  entitle  a  party  to  relief  in  equity 
against  a  patent  of  the  government,  he  must 
show  a  better  right  to  the  land  than  the 
patentee.  It  is  not  sufficient  to  show  that 
the  patentee  ought  not  to  have  received  the 
patent.  It  must  appear  that,  by  the  law 
properly  administered,  the  title  should  have 
been  awarded  to  the  claimant.  Sparks  v. 
Pierce,  115  U.  S.  408,  6  Sup.  Ct.  Rep.  102, 

29:428 
Lee  V.  Johnson,  116  U.  S.  48,  6  Sup.  Ct. 

Rep.  249,  29:  570 

Bohall  V.  Dilla,  114  U.  S.  47,  5  Sup.  Ct. 

Rep.  782,  29:  61 

Bodley  v.  Taylor,  5  Cranch,  191,  3:  75 

Distinguished' \n  Duluth  &  I.  Rangre  R.  Co.  v. 

Roy,  178  n.  S.  590,  43  L.  ed.  822,  19  Sup. 

Ct.   Rep.   549. 
Cited  in  Sparks  v.  Pierce,  115  U.  S.  413,  29 
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L.  ed.  430,  6  Bnp.  Ct.  Rep.  102 — Lee  t. 
Johnson,  116  T7.  S.  50,  29  L.  ed.  671,  6  Sup. 
Ct  Rep.  249 — Sanford  y.  Sanford,  130  U. 
8.  648.  85  L.  ed.  292,  11  Sup.  Ct.  Rep. 
666 — Monroe  Cattle  Co.  v.  Becker,  147  U. 
8.  67,  87  L.  ed.  77,  13  Sup.  Ct.  Rep.  217 — 
Duluth  ft  I.  Range  R.  Co.  y.  Roy,  173  U.  S. 
500,  43  L.  ed.  822,  19  Sup.  Ct.  Rep.  549 — 
Small  y.  Rakeatraw,  196  U.  S.  406,  49  L.  ed. 
529,  25  Sup.  Ct.  Rep.  285 — American  Mortg. 
Co.  y.  Hopper,  56  Fed.  72 — American  Mortg. 
Co.  y.  Hopper,  12  C.  C.  A.  297,  29  U.  S. 
App.  12,  64  Fed.  557 — Jordan  v.  Ward,  12 
C.  C.  A.  450,  29  U.  8.  App.  52,  64  Fed.  907 
— Carter  v.  Thompson,  65  Fed.  331 — Savage 
v.  Worsham,  72  Fed.  602 — Savage  v.  Wor- 
sham,  66  Fed.  853 — California  Redwood  Co.  v. 
Litle,  79  Fed.  856 — DlUer  v.  Hawley,  26  C.  C. 
A.  516,  58  U.  S.  App.  462,  81  Fed.  653— Pea- 
body  Gold  MIn.  Co.  v.  Gold  Hill  Min.  Co. 
106  Fed.  242— South  &  North  Ala.  R.  Co. 
V.  Gilliam,  85  Ala.  175,  4  So.  694— Driver 
V.  Evans,  47  Ark.  800,  1  S.  W.  518 — 
Chism  v.  Price,  64  Ark.  258,  15  S.  W.  883, 
1031 — De  Toro  v.  Robinson,  91  Cal.  377,  27 
Pac  671 — Irvine  v.  Tarhat,  105  Cal.  243,  38 
Pac.  896 — Standard  Quicksilver  Co.  v.  Hab- 
ishaw,  132  Cal.  119,  64  Pac.  113 — James  v. 
Wilkinson,  2  Kan.  App.  369,  42  Pac.  735 — 
Bangs  V.  Stephenson,  63  Mich.  669,  30  N. 
W.  317 — King  v.  Thomas,  6  Mont  411,  12 
Pac.  865 — Horsky  v.  Moran,  21  Mont.  348, 
53  Pac.  1064 — Power  v.  Sla,  24  Mont.  250, 
61  Pac  468 — Gebo  v.  Clarke  Fork  Coal  Min. 
Co.  30  Mont  92,  75  Pac.  869 — South  End 
Min.  Co.  y.  Tenny,  22  Nev.  57,  35  Pac.  89 — 
Parker  y.  Lynch,  7  Okla.  661,  56  Pac.  1082 
— ^Thornton  v.  Peery,  7  Okla.  449,  54  Pac. 
649 — Paine  y.  Foster,  9  Okla.  232,  53  Pac. 
109— Baldwin  v.  Keith,  13  Okla.  630,  76 
Pac.  1124 — Sanford  v.  Sanford,  19  Or.  6, 
13  Pac  602 — Caldwell  v.  Bush,  6  Wyo.  356, 
45    Pnr.    488. 

10CC        )   charge  the  holder  of  the  legal 
title  to   land  under  a  patent  as  trustee  of 
another,  the  claimant  must  show  himself  en- 
titled to  it,  and  must  show  its  refusal  to 
him  in  consequence  of  errors  in  the  rulings 
of  the  Land  Department  upon  the  law  appli- 
cable to  the  facts  found.     Bohall  v.  Dilla, 
114  U.  S.  47,  5  Sup.  Ct  Rep.  782,     29:  61 
Cited  in  Sanford  v.  Sanford,  19  Or.  5.  13  Pac. 
602 — American    Mortg.    Co.    v.    Hopper,    56 
Fed.  72 — Savage  v.  Worsham,  66  Fed.  853 — 
Johnson  y.  Fluetsch,  176  Mo.  463,  75  S.  W. 
1005 — Oebo   v.    Clarke   Fork    Coal   Min.    Co. 
30    Mont.    91,    75    Pac.    859 — Thornton    y. 
Peery,    7    Okla.    448,    54    Pac.    649 — Parker 
y.    Lynch,    7    Okla.    660,    56    Pac    1082 — 
Paine  y.  Foster,  9  Okla.  232,  53  Pac  109,  59 
Pac  252.  60  Pac  24— Baldwin  v.  Keith,  13 
Okla.  630,  75  Pac  1124. 

1001.  It  18  the  duty  of  the  Land  Depart- 
ment, of  which  the  Secretary  of  the  Interior 
is  the  head,  to  determine  whether  land  pat- 
ented to  a  settler  is  of  the  class  subject  to 
settlement  under  the  pre-emption  laws;  and 
his  judgment  as  to  this  fact  is  not  open  to 
eontestation,  in  an  action  at  law,  by  a  ikiere 
intruder  without  title.  Ehrhardt  v.  Hoga- 
boom,  115  U.  S.  67,  5  Sup.  Ct.  Rep.  1157, 

29:  346 
Cited  in  Wrijfht  y.  Roseborry,  121  U.  S.  518, 
30  L.  ed.  1048.  7  Sup.  Ct.  Rep.  985— Doolan 
V.  Carr,  126  U.  S.  638,  31  L.  ed.  852,  8  Sup. 
Ct.  Rep.  1228 — Noble  v.  Union  River  Logging 
R.  Co.  147  U.  8.  175,  37  L.  ed.  127.  13  Sup. 
Ct.     Rep.     271 — Rogers     Locomotive    Mach. 


Works  v.  American  Emigrant  Co.  164  U. 
S.  571,  41  L.  ed.  557,  17  Sup.  Ct.  Rep.  188 
— Illinois  Steel  Co.  v.  Budzisz,  82  Fed.  161 
— James  v.  Germanla  Iron  Co.  46  C.  C.  A. 
480.  107  Fed.  601— -King  v.  McAndrews,  50 
C.  C.  A.  33,  111  Fed.  805— South  &  N. 
Alabama  R.  Co.  v.  Gilliam,  85  Ala.  175,  4 
So.  694— Chism  v.  Price.  54  Ark.  272.  15  S. 
W.  1031— Lux  v.  Haggln,  69  Cal.  343,  10 
Pac.  674 — State  v.  Portsmouth  Sav.  Bank, 
106  Ind.  444,  7  N.  E.  379— Winona  &  St. 
P.  Land  Co.  v.  Ebllcisor,  62  Minn.  323,  54 
N.  W.  91 — E.  G.  Blakslee  Mfg.  Co.  v.  E.  G. 
Blakeslee's  Sous  Iron  Works,  129  N.  Y.  160, 
29  N.  E.  2 — Mendota  Club  v.  Anderson,  101 
Wis.  490,  78  N.  W.  185. 

1002.  A  party  must  recover  in  an  equitable 
controversy  over  entries  for  lands  in  the 
Virginia  military  reservation  on  the  strength 
of  his  own  title,  and  not  on  the  weakness 
of  that  of  his  adversary.  Watts  v.  Lindsey, 
7  Wheat.  158,  5:  423 
Cited   in   Hogan    v.    Kurtz,   94   U.    S.    775,    24 

L.  ed.  319 — Lake  Superior  Ship  Canal,  R. 
&  Iron  Co.  V.  Cunningham,  44  Fed.  832 — 
Cleveland  v.  Blgelow,  39  C.  C.  A.  52,  98  Fed. 
247 — Staffan  v.  Zeust,  10  App.  D.  C.  268 — 
Grand  Gulf  R.  &  Bkg.  Co.  v.  Bryan,  8 
Smedes  &  M.  265 — Griffin  v.  Ilarrison,  52 
Miss.  826. 

1003.  The  holder  of  a' legal  title  to  lands 
in  bad  faith  must  yield  to  one  who  had  a 
prior  right  from  the  United  States,  in  force 
when  his  purchase  was  made  under  which 
his  patent  issued.  Widdicombe  v.  Childers, 
124  U.  S.  400,  8  Sup.  Ct,  Rep.  517,  31 :  427 
Cited  in   Felix  v.  Patrick,   145  U.   S.  327,   36 

U  ed.  725,  12  Sup.  Ct.  Rep.  862— Hedrick 
V.  Atchison,  T.  &  S.  F.  R.  Co.  167  U.  S. 
679,  42  L.  ed.  822,  17  Sup.  Ct.  Rep.  922~ 
Hodge  V.  Palms,  15  C.  C.  A.  222,  37  U.  S. 
App.  61,  68  Fed.  63 — Godkln  v.  Cohn,  25  C. 
C.  A.  564,  53  U.  S.  App.  4,  80  Fed.  465— 
Garrard  y.  Silver  Peak  Mines,  82  Fed.  586 
—Hedrick  v.  Beeler,  110  Mo.  97,  19  S.  W. 
492 — Oregon  R.  &  Nav.  Co.  v.  Hertzberg,  26 
Or.  220,  87  Pac.   1019. 

1004.  Unless  one  who  claims  a  superior 
equity  to  land  for  which  a  patent  has  been 
issued  to  another  establishes  that  equity, 
the  legal  title  must  prevail.  Quinn  v.  Chap- 
man, 111  U.  S.  445,  4  Sup.  Ct.  Rep.  508, 

28:476 

1005.  If  the  complainants  clearly  sustain 
their  entry  by  proof,  their  equity  is  made 
out,  and  they  may  well  ask  the  aid  of  a 
court  of  chancery  to  put  them  in  possession 
of  their  rights.  But,  ii  their  equity  is  doubt- 
ful; if  the  scale  is  nearly  balanced;  if  it 
does  not  preponderate  in  favor  of  the  com- 
plainants,— they'  must  fail.  Garnett  v.  Jenk- 
ins, 8  Pet.  75,  8:  871 

1006.  Where  neither  of  the  parties  claim- 
ing a  pre-emption  right  complied  strictly 
with  the  law  in  filing  the  declaratory  state- 
ment, but  the  plaintiff  holds  the  legal  title 
and  the  superior  equity,  the  defendant  has 
no  such  standing  in  court  as  will  justify  a 
court  of  equity  in  interfering  in  his  behalf. 
Lansdale  y.  Daniels,  100  U.  S.  113,    25:  587 

1007.  Where  a  party  seeks  to  set  aside  the 
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legal  title  because  he  has  the  superior  equity, 
this  equity  may  be  rebutted  by  any  circum- 
stance which  may  impair  it.  Miller  v.  Kerr, 
7  Wheat.  1,  5:  381 

Cited  in  Hoofnagle  t.  Anderson,  7  Wheat.  218, 

5  L.  ed.  438— Brush  v.  Ware,  15  Pot.  106, 
10  L.  ed.  877 — Ware  v.  Brush,  1  McLean, 
535,  Fed.  Cas.  No.  17.171. 

1008.  The  legal  title  cannot  be  made  to 
yield  to  an  equity  founded  on  the  mistake 
of  a  ministerial  officer.  Miller  v.  Kerr,  7 
Wheat.  1,  5:  381 

Cited  in  Galloway  v.  Flnley,  12  Pet.  299,  9 
L.  ed.  1093 — Brown  v.  Clements,  3  How. 
665,  11  L.  ed.  775— Keyser  v.  Sutherland,  69 
Mich.  460,  26  N.  W.  865— Wallace  v.  Saun- 
ders, 7  Ohio,  pt.  1,  p.  177 — M'CIung  v. 
Hughes,   5   Rand.    (Va.)    477. 

1009-10.  Relief  against  a  patent  for  land 

issued  by  inadvertence  and  mistake  can  be 

granted  to  one  who,  being  duly  qualified  and 

entitled,  offered  to  enter  the  land,  and  on 

the  denial  of  his  offer  instituted  a  contest, 

which  was  pending  when  the  patent  issued. 

Duluth  &  I.  Range  R.  Co.  v.  Roy,  173  U.  S. 

587,  19  Sup.  Ct.  Rep.  549,  43:  820 

Cited  in   United   States   v.   Chicago,   M.   &  St. 

P.  B.  Co.  195  U.  S.  539.  49  L.  ed.  312,  25 

Sup.   Ct.   Bep.   113 — Sage  t.   United   States, 

71  C.  C.  A.  408,  140  Fed.  69— St.  Paul,  M. 

ft    M.    B.    Co.    V.    Olson,    87    Minn.    122,    94 

Am.  St.  Bep.  693,  91  N.  W.  294 — Elmer  t. 

Wellsand,   98  Minn.   447,   101   N.   W.   612— 

Paine  ▼.  Foster,  9  Okla.  281,  60  Pac.  24. 

b.  Oraunds  for  Relief, 

^  1011.  The  officers  of  the  Land  Department 
are  specially  designated  by  law  to  receive, 
consider,  and  pass  upon  proofs  presented 
with  respect  to  settlements  upon  the  public 
lands  with  a  view  to  secure  rights  of  pre- 
emption. If  they  err  in  the  construction 
of  the  law  applicable  to  any  case, 
or  if  fraud  is  practised  upon  them,  or 
they  themselves  are  chargeable  with 
fraudulent  practices,  their  rulings  may 
be  reviewed  and  annulled  by  the  courts  when 
a  controversy  arises  between  private  par- 
ties, founded  upon  their  decisions.  Shepley  v. 
Cowan,  91  U.  S.  330,  23:  424 

Cited  in  Moore  v.  Bobbins,  96  U.  S.  535,  24  L. 
ed.  851 — Lansdale  v.  Daniels,  100  U.  S. 
118,  25  L.  ed.  689 — Marquez  v.  Frisble,  101 
U.  S.  476,  25  L.  ed.  801 — Vance  v.  Burbank, 
101  U.  S.  519,  25  L.  ed.  931— Qulnby  v. 
Conlan,  104  U.  S.  426,  26  L,.  ed.  802— Bald- 
win y.  Stark,  107  U.  S.  465,  27  L.  ed.  627, 
2  Sup.  Ct.  Bep.  473 — Bector  v.  Gibbon,  111 
U.  S.  291.  28  L.  ed.  432.  4  Sup.  Ct.  Bep. 
605 — St.    Paul    &    S.    C.    B.    Co.    v.    Winona 

6  St.  P.  B.  Co.  112  U.  S.  733,  28  L.  ed. 
877,  5  Sup.  Ct.  Bep.  334 — Lee  v.  Johnson, 
116  U.  S.  51,  29  L.  ed.  571,  6  Sun.  Ct. 
Bep.  249 — Maxwell  Land  Grant  Case  (United 
States  y.  Maxwell  Land  Grant  Co.)  121  U. 
S.  380,  30  L.  ed.  959,  7  Sup.  Ct.  Bep.  1015 
— 4?iaig  v.  Lelensdorfer  (Downs  v.  Hubbard) 
123  U.  S.  211.  31  L.  ed.  122,  8  Sup.  Ct. 
Bep.  85 — Wlddicombe  v.  Chllders,  124  U. 
S.  405,  31  L.  ed.  430,  8  Sup.  Ct.  Bep.  517 
— Monroe  Cattle  Co.  y.  Becker,  147  U.  S. 
57,  37  L.  ed.  77,  13  Sup.  Ct.  Bep.  217— 
United  States  v.  California  &  O.  Land  Co. 
148  U.  S.  44,  37  L.  ed.  300,  13  Sup.  Ct. 
Bep.   458 — Ard  y.  Brandon,  156  U.  S.   542, 


39  L.  ed.  526,  15  Sup.  Ct.  Bep.  406 — Catho- 
lic Bishop  y.  Gibbon,  158  U.  S.  166,  39  L. 
ed.  936,  16  Sup.  Ct.  Bep.  779 — Wisconsin 
C.  B.  Co.  y.  Forsythe,  159  U.  S.  61,  40  L. 
ed.  76,  16  Sup.  Ct.  Bep.  1020 — Gonzales  v. 
French.  164  U.  S.  345,  41  L.  ed.  461,  17 
Sup.  Ct  Bep.  102 — Clark  y.  Herington,  186 
U.  S.  210,  46  L.  ed.  1131,  22  Sup.  Ct.  Bep. 
872 — Aiken  y.  Ferry,  6  Sawy.  85,  Fed.  Cas. 
No.  112 — Bear  v.  Luse,  6  Sawy.  156.  Fed. 
Cas.  No.  1,179 — Eureka  CodsoI.  Min.  Co.  y. 
Bichmond  Min.  Co.  4  Sawy.  318,  Fed.  Cas. 
No.  4,548 — Leltensdorfer  v.  Campbell,  5 
Dill.  427,  Fed.  Cas.  No.  8,225 — Stevens  v. 
Sharp,  6  Sawy.  117,  Fed.  Cas.  No.  13,410 
— Bector  y.  Gibbon,  2  McCrary,  285 — Pacific 
Coast  Min.  &  Mill.  Co.  v.  Spargo,  8  Saw>'. 
647,  16  Fed.  349— United  States  v.  White, 
9  Sawy.  127,  17  Fed.  562 — Southern  P.  B. 
Co.  v.  Dull,  10  Sawy.  522,  22  Fed.  500 — 
Glidden  v.  Union  P.  B.  Co.  30  Fed.  661— 
Sioux  City  it  St.  P.  B.  Co.  v.  United  States, 
34  Fed.  837 — Aurora  Hill  Consol.  Min.  Co. 
v.  86  Min.  Co.  12  Sawy.  363,  34  Fed.  620 
— Sioux  City  &  St.  P.  B.  Co.  v.  United  States, 
36  Fed.  612 — Stimson  Land  Co.  v.  Bawson, 
62  Fed.  430 — American  Mortg.  Co.  v.  Hop- 
per, 12  C.  C.  A.  296,  29  U.  8.  App.  12,  64 
Fed.  655 — Durango  Land  &  Coal  Co.  v. 
Evans,  25  C.  C.  A.  628,  49  U.  S.  App.  306, 
80  Fed.  429 — Dlller  v.  Hawley,  26  C.  C.  A. 
515,  68  U.  S.  App.  462,  81  Fed.  653— 
Sloan  v.  United  States,  96  Fed.  194 — Links- 
wiler  V.  Schneider,  95  Fed.  205 — United 
States  v.  Beebe,  117  Fed.  679 — Peyton  v. 
Desmond,  63  C.  C.  A.  659,  129  Fed.  9 — 
South  &  North  Ala.  B.  Co.  v.  Gilliam,  85 
Ala.  176,  4  So.  694 — Jeffords  v.  Hine,  2 
Aril.  167,  11  Pac.  361 — Chapman  v.  Qulno. 
66  Cal.  286 — Hays  v.  Stelger,  76  Cal.  668, 
18  Pac.  670 — Shanklin  v.  McNamara,  87 
Cal.  878,  26  Pac.  345 — ^Wormonth  v.  Gard- 
ner, 112  Cal.  610,  44  Pac.  806 — Forbes  v. 
Driscoll,  4  Dak.  353,  81  N.  W.  633 — James- 
town &  N.  B.  Co.  V.  Jones,  7  N.  D.  628,  76 
N.  W.  227 — Harrington  v.  Wilson,  10  8.  D. 
608,  74  N.  W.  1065 — Porter  v.  Bishop,  26 
Fla.  760,  6  So.  863— Fuller  v.  Shedd,  161 
111.  492,  33  L.B.A.  161,  62  Am.  St.  Bep.  380, 

44  N.  B.  286 — Tatro  v.  French,  33  Kan. 
63,  6  Pac.  426— Ard  v.  Pratt,  43  Kan.  428, 
23  Pac.  646— Janes  v.  Wilkinson,  2  Kan. 
App.  368,  42  Pac.  736 — Small  v.  Bakestraw, 
28  Mont.  419.  104  Am.  St.  Bep.  691,  72 
Pac.  746 — United  States  v.  San  Pedro  &  C. 
d.  A.  Co.  4  N.  M.  584.  17  Pac.  337— South 
End  Min.  Co.  v.  Tinney,  22  Nev.  44,  86  Pac. 
89 — Knapp    v.    Thomas,    39    Ohio    St.    S87» 

45  Am.  Bep.  462 — Brldenbaugh  v.  King,  42 
Ohio  St  412 — Adams  v.  Couch,  1  Okla.  34, 
26  Pac.  1009 — King  v.  Thompson,  8  Okla. 
647,  39  Pac.  466 — Cummlngs  v.  McDermld, 
4  Okla.  280,  44  Pac.  276 — Barnes  v.  Newton, 
6  Okla.  431,  48  Pac.  190 — Wllbourne  v. 
Baldwin,  6  Okla.  280,  47  Pac.  1045— Cook 
y.  McCord,  9  Okla.  209,  60  Pac.  497 — Paine 
V.  Foster,  9  Okla.  224,  63  Pac.  109 — Estes 
V.  Timmona,  12  Okla.  544,  73  Pac.  303 — 
Johnson  v.  Bridal  Veil  Lumbering  Co.  24  Or. 
186,  33  Pac.  628 — Keane  v.  Brygger,  3  Wash. 
350,  28  Pac.  910 — Wiseman  v.  Eastman,  21 
Wash.  170,  57  Pac.  398 — Sparks  v.  Brown, 
2  Wash.  Terr.  432,  7  Pac.  864 — Galliher  v. 
Cadwell,  3  Wash.  Terr.  614,  18  Pac.  68 — 
Empcy  V.  Plugert,  64  Wis.  612,  25  N.  W. 
560 — Caldwell  v.  Bush,  6  Wyo.  354,  45  Pac. 
488 — Laramie  Nat.  Bank  v.  SteinholT,  11 
Wyo.  310,  71  Pac.  992. 

1012.  In  the  absence  of  fraud  and  imposi- 
tion, the  findings  and  decision  of  the  Land 
Office  cannot  be   reviewed  as  to  the  facts. 
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Carr  ▼.  Fife,  156  tJ.  S.  494,  15  Sup.  Ct.  Rep.  | 
427,  39:  508 

Cited  In  Koenlgsberger  y.  Richmond  Silver 
Mln.  Co.  158  U.  S.  47,  39  L.  ed.  891,  15 
Sup.  Ct.  Rep.  751 — United  States  v.  American 
Bell  Teleph.  Co.  167  U.  S.  263,  42  U  ed. 
162,  17  Sup.  Ct.  Rep.  809 — People's  Teleph. 
ft  Teleg.  Co.  v.  East  Tennessee  Teleph.  Co. 
43  C.  C.  A.  188.  103  Fed.  215— O'Connor 
T.  Gertgens,  85  Minn.  498,  89  N.  W.  860— 
Lawrence  t.  Potter,  22  Wash.  49,  60  Pac. 
147. 

1013.  Fraud  which  will  justify  setting 
aside  the  judgment  of  the  Land  Department 
upon  questions  within  its  jurisdiction,  after 
a  contest  in  which  the  contending  parties 
appeared  and  full  opportunity  was  given  to 
be  heard,  must  such  as  prevented  the  unsuc- 
cessful party  from  fully  presenting  his  case, 
or  which  operated  as  an  imposition  upon  the 
jurisdiction  of  the  tribunal.  Mere  false  tes- 
timony or  forged  documents  are  not  enough, 
if  the  disputed  matter  has  heen  actually 
presented  to  and  considered  hy  the  tribunal. 
United  Stetes  t.  Throckmorton,  98  U.  S.  61, 

25:  93 

Vance  v.  Burhank,  101  U.  S.  514,     25:  929 

DMinouUthed  In  Moffat  v.  United  States.  112 

V,  8.  32.  28  L.  ed.  626,  6  Sup.  Ct.  Rep.  10. 

Cited  In  United  States  v.  Minor,  114  U.  S. 
241.  29  L.  ed.  113.  5  Sup.  Ct.  Rep.  836 — 
CralfT  ▼.  Lfeiensdorfer  (Downs  ▼.  Hubbard) 
123  U.  8.  212,  31  L.  ed.  123,  8  Sup.  Ct. 
Rep.  85 — Sanford  y.  Sanford.  139  U.  S. 
648,  35  L.  ed.  292,  11  Sup.  Ct.  Rep.  666 
— United  States  v.  American  Bell  Teleph. 
Co.  167  U.  8.  240,  42  L.  ed.  164,  17  Sup. 
Ct.  Rep.  809— United  States  v.  La.  Abra  811- 
Ter  Min.  Co.  29  Ct.  CI.  619— Kimberlj  y. 
Arms.  40  Fed.  658 — Hilton  ▼.  Guyott,  42 
Fed.  252 — Northern  P.  R.  Co.  v.  Cannon, 
46  Fed.  231 — Scott  ▼.  Lockej  Invest.  Co. 
60  Fed.  35 — United  States  ▼.  Chung  Shee.  71 
Fed.  282— Wesley  v.  Bells,  90  Fed.  156— 
United  States  v.  Northern  P.  R.  Co.  37  C. 
C.  C.  A.  308,  95  Fed.  882 — Dcweese  v.  Smith, 
66  UR.A.  979,  45  C.  C  A.  415,  106  Fed. 
446 — ^James  y.  Germanla  Iron  Co.  46  C.  C. 
A.  480.  107  Fed.  601— Bailey  y.  Wllleford, 
126  Fed.  807 — Le  Marchel  y.  Teegarden.  133 
Fed.  827— Prinz  y.  Weber,  126  Ala.  150,  28 
So.  10 — Pepin  y.  Lautman,  28  Ind.  App.  78, 
62  N.  E.  60 — Keyes  v.  Brackett.  187  Mass. 
308,  72  N.  B.  986 — Wabash  R.  Co.  y.  Mirrle- 
leea,  182  Mo.  143,  81  8.  W.  437— Horsky  y. 
Moran,  21  Mont.  352,  63  Pac.  1064 — Harri- 
son y.  Wallton  (Harrison  y.  Turnbull)  95 
Va.  727,  41  L.R.A.  707,  64  Am.  St.  Rep. 
830.  30  S.  E.  372 — Wiseman  y.  Eastman, 
21  Wash.  171,  57  Pac.  398. 

1014.  It  is  not  enough,  in  a  suit  against  a 
patentee  to  compel  the  transfer  of  the  legal 
title  to  land,  that  fraud  and  imposi- 
tion were  practised  upon  the  Land  De- 
partment)  or  that  false  testimony  or 
fraudulent  documents  were  presented  for  the 
purpose  of  procuring  a  patent.  It  must  ap- 
pear that  they  affected  its  determination, 
vhich  otherwise  would  have  been  favorable 
for  the  plaintiff.  Lee  v.  Johnosn,  116  U.  S. 
48,  6  Sup.  Ct.  Rep.  249,  29:  570 
Cited  In  Sanford  y.  Sanford,  139  U.  S.  648.  35 

L.  ed.  292.  11  Sup.  Ct.  Rep.  666 — Gebo  y. 
Clarke  Fork  Coal  Mln.  Co.  30  Mont.  92,  75 
Pac.  859. 

,    1015.  Where  the  officers  of  the  Land  De- ' 


partment  have  misconstrued  the  law  and  de- 
nied parties  their  rights,  or  where  misrep- 
resentations and  fraud  have  heen  practised, 
necessarily  affecting  their  judgment,  the 
courts  can  interfere  so  as  to  secure  the 
just  rights  of  the  parties.  Sanford  v.  San- 
ford, 139  U.  S.  642,  11  Sup.  Ct.  Rep.  666, 

35:  290 

1016.  Fraud,  in  respect  to  which  relief 
may  be  granted  from  a  decision  of  the  Land 
Department,  as  to  the  fulfilment  of  the  re- 
quirements of  the  donation  act,  by  one  of 
contesting  claimants,  must  be  such  as  has 
been  practiced  on  the  unsuccessful  party,  and 
prevented  him  from  exhibiting  his  case  fully 
to  the  department.  False  testimony,  oV 
forged  documents  even,  are  not  enough. 
Vance  v.  Burbank,  101  U.  S.  514,       25:  929 

1017.  The  mere  fact  that  the  Commis- 
sioner of  the  General  Land  Office  ordered  the 
surveys  of  certain  land  to  be  withheld  by 
the  surveyor  general  while  Congress  was  con- 
sidering how  far  and  in  what  manner  it 
could  relieve  a  claimant  of  the  land  and  his 
grantees  from  the  effect  of  a  hard  but  tech- 
nical legal  judgment  in  favor  of  the  govern- 
ment does  not  show  fraud.  Marquez  v.  Fris- 
bie,  101  U.  S.  473,  25:  800 

1018.  Where  the  Commissioner  of  the  Oen- 
eral  Land  Office  has,  through  fraud  of  the 
pre-emptor,  allowed  an  enlargement  of  a 
pre-emption  claim,  a  court  of  equity  may 
compel  the  transfer  to  a  claimant  of  prop- 
erty to  which  he  was  thereby  wrongfully  de- 
prived. Sanford  v.  Sanford,  139  U.  S.  642, 
11  Sup.  Ct.  Rep.  666,  35:  290 

1019.  Where  a  claim  to  public  lands  has 
been  passed  upon  by  the  proper  local  offi- 
cers of  the  Land  Department,  and,  upon  ap- 
peal, by  the  Commissioner  of  the  General 
Land  Office,  and,  upon  a  further  appeal,  by 
the  Secretary  of  the  Interior,  and,  in  pur- 
suance of  their  decisions,  a  patent  has  been 
granted  for  the  land,  a  pre-emption  claim- 
ant, in  order  to  recover  the  land  from  the 
patentee,  must  aver  and  prove,  either  that 
the  Land  Department  erred  in  the  construc- 
tion of  the  law  applicable  to  the  case,  or  that 
fraud  was  practised  upon  its  officers,  or 
that  they  themselves  were  chargeable  with 
fraudulent  practices.  Gonzales  v.  French. 
164    U.    S.    338,    17    Sup.    Ct.    Rep.    102. 

41 :  458 

Cited   In   James   v.    Germanla    Iron    Co.    46   C. 

C.  A.  479,  107  Fed.  601 — King  y.  McAndrews, 

50  C.  C.   A.  33,   111  Fed.  865 — Wiseman  y. 

Eastman.  21  Wash.  172,  57  Pac.  398. 

1020.  Courts  of  justice  have  power  to  ex- 
amine a  contested  claim  to  a  right  of  entry 
under  the  pre-emption  laws,  and  to  over- 
rule the  decision  of  the  register  and  receiver, 
confirmed  by  the  Commissioner,  in  a  case 
where  they  have  been  imposed  upon.  Gar- 
land V.  Wynn,  20  How.  6,  15:  801 
Cited  in  Berthold  v.  McDonald,  22  How.  339, 

16  L.  ed.  320 — Lytle  v.  Arkansas,  22  How. 
203,  16  L.  ed.  310 — Ilarkness  y.  Underbill, 
1  Black,  325,  17  L.  ed.  213— Silver  y.  Ladd, 
7  Wall.  224,  19  L.  ed.  140— Johnson  v. 
Towsley,  13  Wall.  85,  20  L.  ed.  487— Mon- 
roe Cattle  Co.  y.  Becker,  147  U.   S.  57,  37 
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L.  ed.  77,  13  Sup.  Ct.  Rep.  217 — ^Turner  t. 
Sawyer,  150  U.  S.  587,  37  L.  ed.  1191,  14 
Sup.  Ct.  Rep.  192 — Mezes  ▼.  Greer,  McAU. 
402,  Fed  Cas.  No.  9,520 — Smith  t.  EwlDg, 
23  Fed.  745 — Ilartman  v.  Warren.  22  C.  C. 
A.  37,  40  U.  S.  App.  245,  76  Fed.  163— 
Chism  ▼.  Price,  54  Ark.  258,  15  8.  W.  883 
— Robinson  v.  Forrest,  20  Cal.  321 — ^Poppe  v. 
Atheam,  42  Cal.  615 — Chapman  t.  Quinn, 
56  Cal.  275 — Blsson  y.  Curry,  35  Iowa.  78 
— Smiley  v.  Sampson,  1  Neb.  68 — Garcia  ▼. 
Callender,  125  N.  Y.  311.  26  N.  B.  283— 
Saunders  y.  Niswanger,  11  Ohio  St.  310 — 
Estes  y.  Timmons,  12  Okla.  543,  73  Pac.  303. 

c.  Matters  Concluded  or  Reviewable. 

Conclusiveness  of  Patent,  see  supra,  I.  f,  3,  c. 

Scope  of  Authority  of  Officers  with  Respect 
to  School  Lands,  see  supra,  354. 

When  Power  of  Land  Officer  Ceases,  see 
supra,  607,  608. 

Relative  Function  of  Courts  and  Land  Offi- 
cers, see  Courts,  I.  e,  6. 

Presumption  and  Burden  of  Proof  as  to 
Regularity  of  Acta,  ace  Evidence,  II.  i, 
2. 

See  also  supra,  605,  1012. 

1021.  The  decision  of  the  Land  Depart- 
ment of  the  United  States  is  not  conclu- 
sive, and  it  may,  in  a  proper  case,  be  at- 
tacked by  a  bill  in  equity.  Barnard  v.  Ash- 
ley, 18  How.  43,  15:  285 
Cited   in    Garland   v.    Wynn,    20    How.    8,    15 

L.  ed.  802 — Lytle  v.  Arkansas,  22  How.  203, 
16  L.  ed.  810 — Llndsey  v.  Hawes,  2  Black, 
658,  17  L.  ed.  267— Portland  Co.  v.  United 
States,  5  Ct.  CI.  447 — Deweese  v.  Relnhard, 
10  CCA.  57,  19  U.  S.  App.  698.  61  Fed. 
779 — Bof^an  v.  Edinburgh  American  Land 
Mortg.  Co.  63  Fed.  195 — United  States  v. 
Winona  &  S.  P.  R.  Co.  15  C.  C  A.  107.  32 
U,  S.  App.  272,  67  Fed.  959 — James  v.  Ger- 
manla  Iron  Co.  46  C.  C  A.  479,  107  Fed. 
600 — King  y.  Mc Andrews,  50  C  C  A.  33, 
111  Fed.  864 — Le  Marchel  v.  Teegarden,  133 
Fed.  827— Ex  parte  Hill,  88  Ala.  485— 
Robinson  v.  Forrest,  29  Cal.  321 — Chap- 
man y.  Quinn,  56  Cal.  287 — Plummer  t. 
Brown,  70  Cal.  546,  12  Pac.  464 — Parsons 
y.  Venzke,  4  N.  D.  467,  60  Am.  St.  Rep. 
669,  61  N.  W.  1036 — Bisson  v.  Curry,  35 
Iowa,  78 — Phillips  v.  George,  17  Kan.  422 — 
Wiggins  y.  Guler,  18  La.  Ann.  369 — Copley 
y.  Dinkgrave,  25  La.  Ann.  580 — Marks  y. 
Martin,  27  La.  Ann.  628 — Warrien  v.  Van- 
Brunt,  12  Minn.  77,  Gil.  86 — Magwlre  v. 
Tyler,  40  Mo.  439 — Pierce  v.  Frace,  2  Wash. 
95.  26  Pac.  192. 

1022.  When  individuals  have,  as  between 
each  other,  contested  the  right  to  a  patent 
before  the  officers  of  the  Land  Department, 
their  decision  as  to  the  facts  before  them  is, 
in  its  nature,  judicial,  and  conclusive  be- 
tween the  parties.  United  States  v.  Minor, 
114  U.  S.  233,  5  Sup.  Ct.  Rep.  836,    29:  110 

1023.  The  decisions  of  the  register  and 
receiver  do  not  preclude  a  legal  investigation 
and  decision  by  the  proper  judicial  tri- 
bunals between  the  parties  to  interfering 
claims.     Garland   v.   Wynn,   20   How.   6, 

15:  801 

Cited  In  Orchard  v.  Alexander,  157  U.  S.  380, 

39  L.  ed.  740,  15  Sup.  Ct.  Rep.  635 — Fidelity 

Trust   Co.    v.    Gill    Car   Co.    25    Fed.   749— 


King  v.  McAndrews,  60  C.  C.  A.  83,  111 
Fed.  864 — Rutledge  v.  Murphy,  51  Cal.  400 
— Plummer  v.  Brown,  70  Cal.  546,  12  Pac. 
464 — Yantongeren  v.  Heffeman,  5  Dak.  202, 
88  N.  W.  52 — Parsons  v.  Venzke,  4  N.  D. 
470,  60  Am.  St  Rep.  669,  61  N.  W.  1036— 
Copley  y.  Dinkgrave,  25  La.  Ann.  580 — 
Walsh  y.  Lallande,  25  La.  Ann.  189 — Marks 
y-  Martin,  27  La.  Ann.  528 — Warren  v.  Van 
Brunt,  12  Minn.  77,  Gil.  36. 

1024.  Where  there  is  a  mixed  question  of 
law  and  of  fact,  and  the  court  cannot  so 
separate  it  as  to  see  clearly  where  the  mis- 
take of  law  is,  the  decision  of  the  tri- 
bunal to  which  the  law  has  confided  the 
matter  is  conclusive.  But  if  it  can  be 
made  entirely  plain  to  a  court  of  equity 
that,  on  facts  about  which  there  is  no  dis- 
pute or  reasonable  doubt,  the  officers  of  the 
Land  Department  have,  by  a  mistake  of 
law,  deprived  a  man  ojf  his  right,  it  Mrill 
give  relief.  Marquez  v.  Frisbie,  101  U.  S. 
473,  25: 800 
Cited    in    Maxwell    Land-Grant    Case    (United 

States  y.  Maxwell  Land-Grant  Co.)  121  U. 
S.  380,  30  L.  ed.  959,  7  Sup.  Ct.  Rep.  1015 
— Craig  y.  Lciensdorfer  (Downs  v.  Hubbard) 
123  U.  S.  212,  31  L.  ed.  123,  8  Sup.  Ct. 
Rep.  85 — Turner  v.  Sawyer,  150  U.  S.  586, 
37  L.  ed.  1191.  14  Sup.  Ct.  Rep.  192 — 
Hedrlck  v.  Atchison,  T.  &  S.  F.  R.  Co.  167 
U.  S.  681,  42  L.  ed.  823,  17  Sup.  Ct.  Rep. 
922— Bates  &  O.  Co.  y.  Payne,  194  U.  S. 
109,  48  L.  ed.  805,  24  Sup.  Ct.  Rep.  595 
— Humbird  y.  Avery,  195  U.  S.  504,  49 
L.  ed.  297,  25  Sup.  Ct  Rep.  123 — Hartwell 
y.  Havighorst,  196  U.  S.  635,  49  L.  ed.  629, 

25  Sup.  Ct  Rep.  793 — United  States  y.  Reed, 
53  Ped.  409 — German  la  Iron  Co.  y.  United 
States,  7  C.  C.  A.  258,  19  U.  S.  App.  10, 
58  Fed.  336 — Durango  Land  ft  Coal  Co.  v. 
Eyans,  25  C.  C.  A.  528,  49  U.  8.  App.  805, 
80  Fed.  429 — Moss  v.  Dowman,  31  C.  C.  A. 
452,  60  U.  S.  App.  69,  88  Fed.  186— De- 
weese y.  Smith,  66  L.R.A.  979,  45  C.  C.  A. 
415,  106  Fed.  446 — James  v.  Germania  Iron 
Co.  46  C.  C.  A.  480.  107  Fed.  601— King  v. 
McAndrews,  60  C.  C.  A.  33,  111  Fed.  865 
— Chapman  v.  Quinn,  66  Cal.  285 — Green  v. 
Hayes,  70  Cal.  281,  11  Pac.  716— Shanklin 
v.  McNamara,  87  Cal.  378,  26  Pac.  345 — 
Basslck  Mln.  Co.  v.  Davis,  11  Colo.  134,  17 
Pac.  294 — Emslie  y.  Young,  24  Kan.  744 — 
Swigart  v.  Walker,  49  Kan.  104,  30  Pac. 
162 — Knapp  v.  Thomas,  89  Ohio  St  387,  48 
Am.  Rep.  462 — Adams  v.  Couch,  1  Okla.  84, 

26  Pac.  1009 — Downman  v.  Saunders.  3  Okla. 
231,  41  Pac.  104 — Cummings  v.  McDermid, 
4  Okla.  278,  44  Pac.  276— Cook  v.  McCord, 
9  Okla.  211,  60  Pac.  497 — Paine  v.  Foster, 
9  Okla.  262,  60  Pac.  24. 

1025.  The  decisions  of  an  administrative 
officer,  authorized  to  determine  questions  of 
fact  previous  to  public  grant,  are  not  con- 
clusive as  to  any  excess  of  authority.  Sher- 
man v.  Buick,  93  U.  S.  209,  23:  849 
Distinguiahed   in   United   States  t.   Winona   ft 

St  P.  R.  Co.  15  C.  C.  A.  104,  32  U.  S. 
App.  272,  67  Fed.  956— St  Paul  k  N.  P. 
R.  Co.  v.  St.  Paul,  M.  &  M.  B.  Co.  57  Fed. 
273. 

Cited  in  Mahn  v.  Harwood,  112  U.  8.  858,  28 
L.  ed.  667,  5  Sup.  Ct.  Rep.  174 — Anderson 
y.  Bartels,  7  Colo.  263,  3  Pac.  226. 

;  1026.  Determinations  of  the  Land  Depart- 
I  ment  against  the  claim  that  certain  land  is 
*  included  within  a  Mexican  grant  which  has 
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been  surveyed  and  patented  to  the  claim- 
ant, and  also  that  he  is  not  a  bona  fide 
purchaser  from  the  original  grantee,  are  con- 
clusive against  him  in  a  subsequent  private 
action  against  him  to  recover  the  land  by  one 
who  has  entered  the  tract  as  public  land  and 
received  a  patent  therefor.  Gardner  v. 
Bonestell,  180  U.  S.  362,  21  Sup.  Gt.  Rep. 
399,  45:  574 

Cited  In  American  School  of  Magnetic  Healing 
T.  McAnnuIty,  187  U.  S.  108,  47  L.  cd.  96, 
23  Sup.  Ct.  Rep.  33 — DeCambra  v.  Rogers, 
180  U.  S.  122,  47  L.  ed.  735.  23  Sup.  Ct. 
Rep.  519 — Gertgens  v.  O'Connor,  191  U.  S. 
240,  48  L.  ed.  167,  24  Sup.  Ct.  Rep.  94 — 
Bates  &  G.  Co.  v.  Payne,  194  U.  S.  108,  48 
L.  ed.  893,  24  Sup.  Ct.  Rep.  595 — Edwards 
V.  Begole.  57  C.  C.  A.  262,  121  Fed.  »— 
Missouri  Drug  Co.  v.  Wyman,  129  Fed.  629. 

Rulings  classifying  lands  and  allowing 
locations. 

Power  to  Determine  Swampy  Charac- 
ter of  Lands,  see  supra,  406-409. 

Claims  on  Hot  Springs  Reservation,  see 
supra,  577,  578. 

Allowance  of  Pre-emption  Certificate, 
see  supra,  789'. 

Previous  Disposal  as  a  Judicial  Question, 
see  Courts,  253. 

See  also  supra,  632,  728,  729,  732,  940, 
943,  1000,  1001. 

1027.  Although  the  action  of  the  officers  of 
the  T^nd  Department  is  not  absolutely  con- 
elusive  in  the  certification  of  lands  to  Kan- 
sas under  acts  of  Congress  for  aiding  rail- 
roads, their  deliberate  action  with  care- 
ful attention  to  all  the  means  of  ascertain- 
ing what  was  right  will  not  be  set  aside 
without  sufficient  reason.  Kansas  City,  L. 
k  S.  K.  R.  Co.  V.  Brewster  (Kansas  City,  L. 
A  8.  K.  R.  Co.  V.  Attorney  General)  118 
U  S.  682.  7  Sup  Ct.  !Rep.  66,  30:  281 
Cited  in  United  States  y.  Des  Moines  Nar.  & 

R.  Co.  142  V.  S.  541,  85  L.  ed.  1108,  12 
Sup.  Ct.  Rep.  308 — United  States  v.  Budd, 
144  U.  8.  161,  36  L.  ed.  386,  12  Sap.  Ct. 
Rep.  575 — Ard  y.  Brandon,  156  U.  S.  541, 
39  I^.  cd.  525,  15  Sup.  Ct.  Rep.  406 — Wood 
y.  Beach,  156  U.  8.  549,  39  L.  ed.  529,  15 
Sap.  Ct.  Rep.  410 — Wisconsin  C.  R.  Co.  y. 
Forsytbe,  159  U.  8.  58,  40  L.  ed.  75,  15  Sup. 
Ct.  Rep.  102(V<-United  States  y.  'Missouri,  K. 
&  T.  R.  Co.  87  Fed.  69 — Bamham  y.  Starkey, 
41  Kan.  610.  21  Pac.  624— Ard  v.  Pratt,  43 
Kan.  422,  23  Pac.  646. 

1028.  The  court  cannot  interfere  with  pro- 
ceedings in  the  Land  Department  by  can- 
celing an  order  of  the  Secretary  of  the  In- 
terior, whereby  he  revoked  and  annulled  the 
approval  g^ven  by  his  predecessor  to  a  se- 
lection of  swamp  land  by  a  state,  nor  can 
it  restrain  the  officers  of  the  Land  Depart- 
ment from  carrying  such  order  of  the  Sec- 
retary into  effect  and  treating  the  lands  as 
public  lands.  Brown  v.  Hitchcock,  173  U. 
S.  473,  19  Sup.  Ct.  Rep.  485,  43:  772 
Cited   in    Maese   y.    Hermann,    17   A  pp.   D.   C. 

63 — Toani?  y.  Ctaamqalst,  114  Iowa,  122. 
86  N.  W.  205 — Wilbnr  y.  Cedar  Rapids  & 
M.  Riyer  R.  Co.  116  Iowa,  67.  80  N.  W. 
101— SUte  y.  Lake  St.  Clair  FIsblOR  &  Shoot- 
lug  Club,  127  Mich.  591,  87  N.  W.  117— 
SmaU  ▼.  LaU,  41  Or.  574,  69  Pac.  825. 


the  allotment  and  patenting  by  the  Land 
Department  of  swamp  lands  within  the  lim- 
its of  an  Indian  reservation,  while  the  legal 
title  is  still  in  the  Federal  government. 
Oregon  v.  Hitchcock,  202  U.  S.  60.  26  Sup. 
Ct.   Rep.    568,  50:  935 

1030.  Rulings  of  the  Land  Department  as 
to  the  tract  covered  bv  a  lode  mining  claim 
are  as  free  from  collateral  attack  where 
final  entry  has  been  made  as  though  pat- 
ent had  issued.  Brown  v.  Gumey,  201  U. 
S.  184,  26  Sup.  Ct.  Rep.  509,  50:  717 

Adjustments  and  allotments. 

1031.  Where  certain  owners  of  land  border- 
ing on  any  river  or  water  course,  in  a  terri- 
tory, were  given  a  preference,  by  Congress, 
in  purchasing  vacant  back  lands  adjacent, 
and  the  surveyor  of  the  public  lands  was  au- 
thorized, whenever  each  front  owner  could 
not  obtain  a  tract  of  back  land  equal  to  his 
front  tract,  to  divide  such  vacant  lands  be- 
tween the  several  claimants  in  such  manner 
as  might  to  him  appear  equitable,  courts 
cannot  control  the  surveyor's  acts,  if  honestly 
performed.    Haydel  v.  Dufresne,  17  How.  23, 

15:  115 
Cited  in  Cragin  v.  Powell,  128  U.  8.  699,  32 
L.  ed.  568,  9  Sup.  Ct  Rep.  203 — Chan  y. 
Brandt,  45  Minn.  94,  47  N.  W.  461— Smiley 
v.  Sampson,  1  Neb.  70 — McBrlde  v.  Whitaker, 
65  Neb.  147,  90  N.  W.  966 — Greer  y.  Squire, 
9  Wash.  364.  37  Pac.  545— Bradley  v.  Dells 
Lumber  Co.  105  Wis.  252,  81  N.  W.  394. 

Sufficiency  of  entry,  location,  improve- 
ment,  and  settlement. 

Power  to  Collaterally  Attack  Confirma- 
tory Survey,  see  Private  Loind 
Claims,  642. 

1032.  One  who  fails  to  present  and  prove 
his  claim  to  pre-emption  before  commission- 
ers appointed  by  statute  to  hear  and  deter- 
mine all  claims  for  preferences  on  entry 
abandons  and  forfeits  his  right.  Morehouse 
V.  Phelps,  21  How.  294,  16:  140 

1033.  A  finding  by  the  Secretary  of  the  In- 
terior that  the  residence  of  a  homestead  en- 
tryman  for  voting  purposes  was  in  another 
precinct  from  that  in  which  the  land  lies 
cannot  be  said  to  be  erroneous  as  a  matter 
of  law,  where  it  was  admitted  that  the  en- 
tryman,  on  one  occasion  after  his  entry, 
voted  in  another  coimty  from  that  in  which 
the  land  is  situated,  and  it  does  not  clearly 
appear  that  the  Secretary  did  not  have 
other  evidence  before  him  on  that  question. 
Small  V.  Rakestraw,  196  U.  S.  403,  25  Sup. 
a.  Rep.  285,  49:627 

1034.  The  conclusiveness  on  the  courts  of 
a  finding  of  the  Land  Department,  made  in 
allowing  a  homestead  entry,  of  the  sufli- 
ciency  of  settlement,  residence,  and  improve- 
ments, is  not  affected  by  a  later  decision,  in 
a  second  contest  between  the  same  parties, 
that  the  alienation  of  the  land  was  a  bar 
to  supplemental  proofs  offered  in  aid  of  a 
premature  commutation  entry.  Hill  v.  Mc- 
Cord,  195  U.  S.  395,  25  Sup.  Ct.  Rep.  96, 

49:  251 


1029.  The    courts    cannot    interfere    with        1035.  The   decision  of   the   Land   Depart- 
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ment  that  the  evidence  does  not  sustain  an 
excuse  for  nonresidence  on  a  homestead 
which  was  occupied  by  tenants,  that  the 
owner  was  driven  away  because  of  danger 
of  violence  and  injury,  will  not  be  re-ex- 
amined by  the  courts  unless  clearly  shown 
to  have  been  procured  by  fraud  or  imposi- 
tion. Stewart  v.  McHarry,  159  U.  S.  643 
16  Sup.  Ct.  Rep.  117,  40:  290 

Cited   in    McCord    v.    Hill,    111    Wis.    613,    84 

N.  W.  27— Caldwell  v.  Bush.  6  Wyo.  354,  45 

Pac.  488. 

1036.  The  decisions  of  the  register  and  re- 
ceiver of  a  land  office  may  be  conclusive  of 
the  facts  that  the  applicant  was  in  pos- 
session and  cultivated  during  the  preceding 
year;  but  if  they  grant  pre-emptions  to 
land  where  the  law  declares  they  shall  not 
be  p^ranted,  they  are  acting  upon  a  subject- 
matter  not  within  their  jurisdiction.  Wil- 
cox V.  Jackson  ex  dem.  M'Connel,  13  Pet. 
498,  10:  264 
Cited  in   Barnard  v.   Ashley,   18   How.  46,   15 

L.  ed.  286 — Klssell  v.  St.  Loais  TublLc 
Schools,  18  How.  27,  15  L.  ed.  328 — Orchard 
V.  Alexander,  157  U.  S.  377,  39  L.  ed.  739, 
15  Sup.  Ct.  Rep.  635 — Gonzales  v.  French, 
164  U.  S.  345,  41  L.  ed.  460,  17  Sup.  Ct. 
Rep.  102 — Clark  v.  Herlngton,  186  U.  S. 
210,  46  L.  ed.  1131,  22  Sup.  Ct.  Rep.  872 
— Pargoud  v.  United  States.  4  Ct.  CI.  352 
—King  V.  United  States,  27  Ct.  CI.  533— 
Bernard  v.  Ashley,  Hempst.  670,  Fed.  Cas. 
No.  1,346 — Territory  v.  Delinquent  Tax  List, 
3  Ariz.  91,  21  Pac.  888 — Nicks  t.  Rector,  4 
Ark.  284 — Lytle  v.  State,  12  Ark.  15 — 
Floyd  T.  Ricks,  14  Ark.  293,  58  Am.  Dec. 
374— Walworth  v.  Miles,  23  Ark.  662— Doll 
V.  Meador.  16  Cal.  330 — Prescott  v.  Ben- 
nett, 50  Ga.  274 — Turney  v.  Saunders.  5 
III.  535— McGhoe  v.  Wright.  16  111.  558— 
Morancy  v.  Ford,  2  La.  Ann.  302 — Mumford 
V.  McKinney,  21  La.  Ann.  548 — Mechanics' 
ft  T.  Bank  v.  Union  Bank,  25  La.  Ann.  389 — 
Boyce  v.  Danz,  29  Mich.  151 — O'Connor  v. 
Gertgens,  85  Minn.  497,  89  N.  W.  866 — 
Stephenson  t.  Smith.  7  Mo.  638 — Barry  v. 
Gamblo,  8  Mo.  95 — Lewis  v.  Lewis,  9  Mo 
190.  43  Am.  Dec.  540 — Smiley  v.  Sampson,  1 
Neb.  75 — Brasken  v.  Parkinson.  1  Pinney 
(Wis.)  695 — Lamont  v.  Stimson,  3  Wis.  654, 
62  Am.  Dec.  696. 

1037.  Where  one  claimed  the  right  to  en- 
ter the  whole  of  a  tract,  and  upon  that 
claim  the  parties  went  to  a  hearing,  he  can- 
not afterwards  claim  that  his  entry  was 
jointlv  with  another.  Warren  v.  Van  Brunt, 
19  Wall.  646,  22:  219 
Cited  in  Bradley  v.  Converse,  4  CHIT.  376,  Fed. 

Cas.  No.  1,775. 

Surveys  and  resurveys. 

Conclusiveness  of  Survey  for  Purpose  of 
Plating  Public  Lands,  see  supra, 
L  e,  4. 

Conclusiveness  of  Survey  Generally,  see 
supra,  697-701. 

Allotments  by  Surveyor,  see  supra,  1031. 

Remedy  against  Erroneous  Resurvey, 
see  infra,  1058-1060. 

Right  to  Reformation  where  Survey  had 
been  Followed  Instead  of  Resurvey 
which  Complainant  Knew,  see  in- 
fra,  1076. 


Jurisdiction  of  Equity  to  Restrain  Sur- 
vey of  Lands  already  Granted  see 
Equity,  85. 

Power  to  Correct  or  Revise  Survey  Made 
in  Confirmation  of  Private  Land 
Claims,  see  Private  Land  Claims, 
557,  558,  560. 

1038.  The  power  to  make  and  correct  sur- 
veys of  the  public  lands  belongs  to  the 
political  department  of  the  government;  and 
while  the  lands  are  subject  to  the  super- 
vision of  the  General  Land  Office,  its  de- 
cisions in  such  cases  are  unassailable  by 
the  courts,  except  by  a  direct  proceeding. 
Cragin  v.  Powell,  128  U.  S.  691,  9  Sup.  Ct. 
Rep.  203,  32:  566 
Knight  V.  United  Land  Asso.  142  U.  S.  161, 

12  Sup.  Ct.  Rep.  258,  35:  974 

Cited  In  Knight  v.  United  Land  Asso.  142 
U.  S.  176,  35  L.  ed.  979,  12  Sup.  Ct, 
Rep.  258 — Catholic  Bishop  v.  Gibbon,  158 
U.  S.  166,  39  L.  ed.  936,  15  Sup.  Ct.  Rep. 
779 — Russell  v.  Maxwell  Land  Grant  Co. 
158  U.  S.  255,  39  L.  ed.  971,  15  Sup.  Ct. 
Rep.  827 — Stoneroad  v.  Stoneroad,  158  U. 
8.  248,  30  L.  ed.  969,  15  Sup.  Ct.  Rep.  822 
— Michigan  Sand  &  Lumber  Co.  v.  Rust,  168 
U.  S.  594,  42  L.  ed.  593.  18  Sup.  Ct.  Rep. 
208 — Gardner  v.  Bonestell,  180  U.  S.  369. 
45  L.  ed.  576,  21  Sup.  Ct.  Rep.  899 — New 
Orleans  v.  Paine.  2  C.  C.  A.  623,  2  U.  S. 
App.  330,  51  Fed.  839— Michigan  Land  & 
Lumber  Co.  v.  Rust,  15  C.  C.  A.  347,  31  U. 
S.  App.  731,  68  Fed.  167— Smyth  v.  New 
Orleans  Canal  &  Bkg.  Co.  35  C.  C.  A.  671, 
93  Fed.  923 — Holmes  v.  State,  100  Ala.  206, 
14  So.  51 — Fredericks  v.  Zumwalt,  184  Cal. 
47.  66  Pac.  38 — Snider  v.  Rinehart,  20  Colo. 
465,  39  Pac.  408 — Warner  Valley  Stock  Co. 
V.  Smith,  9  App.  D.  C.  203 — Chan  v.  Brandt, 
45  Minn.  94.  47  N.  W.  461— Beardsley  y. 
Crane,  52  Minn.  644,  64  N.  W.  740— McB  ride 
V.  Whitaker.  65  Neb.  147,  90  N.  W.  966— 
Paine  y.  Foster,  9  Okla.  246,  68  Pac.  109 — 
Massey  v.  Galveston,  H.  St  8.  A.  R.  Co.  7 
Tex.  C\y.  App.  653,  27  S.  W.  208 — Greer  T. 
Squire.  9  Wash.  364,  37  Pac.  545 — Wiseman 
V.  Eastman,  21  Wash.  185,  57  Pac.  398 — 
Lawrence  v.  Potter,  22  Wash.  37,  60  Pac. 
147. 

1039.  Decisions  of  the  Land  Office  upon 
questions  arising  in  connection  with  sur- 
vevs  or  their  correction  are  unassailable  in 
Federal  courts  except  by  direct  proceeding. 
Cragin  v.  Powell,  128  U.  S.  691,  9  Sup.  Ct. 
Rep.  203.  32:  566 
Cited  in  Catholic  Bishop  v.  Gibbon,  158  U.  8. 

166,  39  L.  ed.  936,  15  Sup.  Ct.  Rep.  779 — 
Vaughan  v.  Knowlton,  112  Cal.  156,  44 
Pac.  478 — Johnson  v.  Drew,  34  Fla.  142, 
43  Am.  St.  Rep.  172.  15  So.  780 — Rood  y. 
Wallace,  109  Iowa,  10,  79  N.  W.  44ft— Mc- 
Bride  v.  Whitakor.  65  Neb.  147,  00  N.  W. 
966 — Brown  ▼.  Parker,  127  Mich.  394,  86 
N.  W.  989. 

1040.  Tlie  decision  of  the  Land  Depart- 
ment as  between  contesting  claimants,  after 
due  hearing,  concludes  the  question  as  to  the 
alleged  fraud  in  the  description  of  a  com- 
promise boundary  line  between  the  claim- 
ants, which  might  have  been  presented  at 
the  hearing.  Vance  v.  Burbank,  101  U.  S. 
514,  25:  929 
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d.  Remedies  and  Proper  Relief. 

Jurisdiction  of  Suits  Respecting  Public 
Lands  or  Interests  Therein,  see  Courts, 
V.  c,  2,  €. 

Disability  of  Supreme  Court  to  Grant  Man- 
damus, see  Supreme  Court  of  the  United 
States,    65. 


•f  «qvlt7  to  emnt  relief  gener- 
ally. 

Impropriety  of  Injunction  against  Re- 
ceiving Pre-emption  Claims,  see 
Injunction,  119. 

Disability  of  Courts  to  Grant  Specific 
Performance  against  Government, 
flee  United  States,  171. 

Disability  of  Courts  to  Restrain  Land 
Officers  from  Alloting  and  Patent- 
ing to  Indians,  Swamp  Lands 
Granted  to  States,  see  United 
.SUtes,  184. 

See  also  supra,  1018. 

1041.  Courts  of  equity  have  power  to  cor- 
rect mistakes,  and  relieve  against  frauds 
and  impositions,  and  to  give  proper  relief 
in  cases  where  it  is  clear  that  the  officers 
of  the  Land  Department  have,  by  a  mis- 
take of  the  law,  given  to  one  man  the  land 
which,  on  the  undisputed  facts,  belongs  to 
another.  Lee  v.  Johnson,  116  U.  S.  48,  6 
Sup.  Ct  Rep.  249,  29:  570 
Easton  v.  Salisbury,  21  How.  426,  16:  181 
United  States  v.  Minor,  114  U.   S.  233,  6 

Sup.  Ct.  Rep.  836,  29:  110 

Moore  y.  Robbins,  96  U.  S.  530,        24:  848 
Johnson  v.  Towsley,  18  Wall.  72,    20:  485 

1042.  Courts  of  equity  have  power  to  cor- 
rect a  mistake  by  which  a  patent  for  pub- 
lic lands  was  issued  to  the  wrong  person. 
Bagnell  v.  Broderick,  13  Pet.  436,  10:  235 
Cited  in  Davis  v.   Davis,   18  C.  C.  A.  440,  80 

U.  8.  App.  723,  72  Fed.  83 — Bates  v.  Her- 
roD,  35  Ala.  124 — Gaines  v.  Hale,  16  Ark. 
2&— Heller  v.  Gist,  27  Ark.  201— Smlthee 
V.  Mosely,  31  Ark.  427 — Smith  v,  Athem, 
34  Cal.  512— Sykes  v.  Doe,  10  Ga.  471.  54 
Am.  Dec.  402 — Arnold  v.  Grimes,  2  G. 
Greene,  83 — Crane  v.  Reeder,  25  Mich.  812 
— StepbensoD  v.  Smith,  7  Mo.  640 — Lee  v. 
Snmmers,  2  Or.  268 — Kahn  v.  Old  Tele- 
graph Mln.  Co.  2  Utah,  206 — Jackson  ex  dem. 
GrignoD  v.  Astor,  1  Plnney  (Wis.)  169,  30 
Am.  Dec.  281 — Bracken  v.  Parkinson,  1 
Plnney   (Wis.)   696. 

1043.  Courts  of  equity  have  jurisdiction 
to  relieve  against  fraud  or  mistake, — as 
where  one  man  has  procured  a  patent  which 
belonged  to  another.  Meader  v.  Norton,  11 
Wall.  442,  20:  184 
Cited  in  Mahn  v.  Harwood,  112  U.  S.  358,  28 

L.  ed.  667,  5  Sup.  Ct.  Rep.  174 — Colorado 
Coal  &  I.  Co.  V.  United  States,  123  U.  S. 
814,  31  li.  ed.  185,  8  Sup.  Ct.  Rep.  131^ 
Widdlcombe  v.  Chllders,  124  V.  S.  405,  31 
L.  ed.  430,  8  Sup.  Ct.  Rep.  517 — Felix  v. 
Patrick,  145  V.  S.  327,  36  L.  ed.  725,  12 
Sop.  Ct.  Rep.  802 — De  Guyer  v.  Bannlnf?, 
167  U.  8.  742.  42  L.  ed.  346,  17  Sup.  Ct 
Rep.  937 — Northern  P.  R.  Co.  v.  Barden.  46 
Fed.  620— Hodge  v.  Palms,  15  C.  C.  A.  222, 
37  r.  S.  App.  61,  68  Fed.  63 — Blsson  v. 
Cnrry,  35  Iowa,  78 — Dale  v.  Turner,  34  Mich. 


417 — McCurdy  v.  Baughman,  43  Ohio  St. 
83,  1  N.  E.  93. 

1044.  A  court  of  equity  is  a  tribunal  better 
adapted  than  a  court  of  law  to  give  relief 
from  irregularities  in  a  patent  of  public 
lands.     Polk  v.   Wendal,   9   Cranch,   87, 

3:  665 
Cited  in  Smythe  v.  Henry,  41  Fed.  716— Ameri- 
can  Dock   &  Improv.  Co.   t.   Public  Schools, 
39  N.  J.  Eq.  440. 

1045.  The  jurisdiction  of  a  court  of  equity 
to  establish  an  equitable  over  a  legal  title 
to  public  lands  is  not  ousted  by  the  fact 
that  the  public  land  law  under  which  settle- 
ment was  made  afforded  a  remedy  by  which 
conflicting  rights  under  different  entries 
might  have  been  determined  before  the  issue 
of  a  patent.  Bodley  v.  Taylor,  5  Cranch, 
191,  3:  75 
Cited   in    Cropper   v.    Cobarn,    2    Curt    C.    C. 

472,  Fed.  Cas.  No.  3,416 — Cropper  v.  Coburn, 
2  Curt.  465,  Fed.  Cas.  No.  3,416— Pittsburgh, 
C.  &  St.  L.  R.  Co.  V.  Keokuk  &  H.  Brid^^e 
Co.  15  C.  C.  A.  186,  46  U.  S.  App.  530,  08 
Fed.  21. 

1046.  Where  a  proceeding  to  set  aside  an 
entry  for  public  land  was  ex  parte  and  with- 
out notice,  a  court  of  equity  may  inquire 
into  the  proceedings  and  afford  relief.  Lind- 
sey  V.  Hawes,  2  Black,  554,  17:  265 
Cited  in  Vantongeren  v.  Heffernan,  5  Dak.  224, 

38  N.  W.  52 — Parsons  v.  Venzke,  4  N.  D. 
470.  50  Am.  St.  Rep.  669,  61  N.  W.  1030 
— Warren  v.  Van  Brunt,  12  Minn.  77,  Gil. 
36 — Smiley  v.   Sampson,   1   Neb.  66. 

1047.  In  equity,  title  under  a  patent  from 
the  government  is  subject  to  control  to  pro- 
tect the  rights  of  parties  against  the  mis- 
take, accident,  or  fraud  of  agents  or  parties 
acting  in  a  fiduciary  capacity.  Sanford  v. 
Sanford,  139  U.  S.  642,  11  Sup.  Ct.  Rep.  666, 

35:  290 

1048.  Courts  of  equity  cannot  set  aside, 
annul,  or  correct  patents  or  other  evidence 
of  title  obtained  from  the  United  States  by 
fraud  or  mistake,  unless  on  specific  aver- 
ments of  the  mistake  or  fraud,  supported 
by  clear  and  satisfactory  proof.  United 
States  V.  Maxwell  Land-Grant  Co.  (Max- 
well Land-Grant  Case)  121  U.  S.  325,  7  Sup. 
Ct.  Rep.  1015,  30:  949 
Cited    in    Colorado    Coal    &    1.    Co.    v.    United 

States,  123  U.  8.  316,  31  L.  ed.  186,  8  Sup. 
Ct.  Rep.  131 — United  States  v.  San  Jacinto 
Tin  Co.  125  U.  S.  300,  31  L.  ed.  756,  8  Sup. 
Ct.  Rep.  850 — United  States  v.  Iron  Silver 
Mining:  Co.  128  U.  S.  676,  82  L.  ed.  573, 
9  Sup.  Ct.  Rep.  195 — United  States  v.  Mar- 
shall Silver  Min.  Co.  129  U.  S.  588,  32  L. 
ed.  738,  9  Sup.  Ct.  Rep.  343 — United  States 
V.  Des  Moines  Nav.  &  R.  Co.  142  U.  S.  541, 
35  L.  ed.  1108,  12  Sup.  Ct.  Rep.  308— Unit- 
ed States  V.  Budd,  144  U.  S.  161,  36  L.  ed. 
386,  12  Sup.  Ct.  Rep.  575 — Russell  v.  Max- 
well Land  Grant  Co.  158  U.  S.  255,  39  L. 
ed.  971,  15  Sup.  Ct.  Rep.  827--Unlted  States 
V.  American  Bell  Teleph.  Co.  167  U.  S.  240, 
42  L.  ed.  154,  17  Sup.  Ct.  Rep.  809 — ^United 
States  V.  Edwards,  33  Fed.  104 — Unlte«l 
States  V.  Union  P.  R.  Co.  37  Fed.  556— 
United  States  v.  Reed,  53  Fed.  409 — Stlm- 
son  Land  Co.  v.  Rawson,  62  Fed.  420 — Mon- 
tana C.  R.  Co.  V.  Mlgeon,  68  Fed.  812— 
Dlller  V.   Hawley,   26   C.   C.   A.   620,   48   U. 
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S.  App.  462,  81  Fed.  657 — Chicago,  St  P. 
M.  &  O.  R.  Co.  y.  Belllwith,  28  C.  C.  A. 
362,  55  U.  S.  App.  113,  83  Fed.  440 — Penn 
Mut  L.  Ins.  Co.  T.  Union  Trust  Co.  83  Fed. 
893 — United  States  v.  King,  27  C.  C.  A. 
512.  48  U.  S.  App.  642,  83  Fed.  191— Thall- 
mann  v.  Thomas,  49  C.  C.  A.  822,  111  Fed. 
282— Chicago  &  N.  W.  R.  Co.  v.  Wilcox,  54 
C.  C.  A.  148,  116  Fed.  914 — ^People  v.  Swift, 
96  Cal.  169,  31  Pac.  16 — Colorado  B\iel  Co. 
V.  Maxwell  Land  Grant  Co.  22  Colo.  73,  48 
Pac.  556 — Territory  v.  Pendry,  9  Mont.  73, 
22  Pac.  760 — United  States  y.  San  Pedro  & 
C.  del  A.  Co.  4  N.  M.  561,  17  Pac.  337— 
Wadd Ingham  y.  Robledo,  6  N.  M.  373,  28 
Pac.  663 — Ewlng  y.  Keith,  16  Utah,  318, 
52  Pac.  4— McSorley  v.  Hill,  2  Wash.  647. 
27  Pac.  552 — Miller  y.  Donahue,  96  Wis. 
509,  71  N.  W.  900. 

1049.  The  preliminary  steps  leading  to 
the  granting  of  a  patent  of  land  may  be  in- 
vestigated in  chancery  when  an  elder  equit- 
able right  is  asserted;  but  this  cannot  be 
done  at  law.  Boardman  v.  Reed,  6  Pet. 
S28,  8: 415 
Cited  in  Doe  ex  dem.   Barbarie  t.   Eslaya,   9 

How.  447,  13  L.  ed.  210 — St.  Louis  Smelting 
Co.  y.  Kemp.  104  U.  S.  645,  26  L.  ed.  878 
— St.  Louis  Smelting  &  Ref.  Co.  y.  G«*een, 
4  McCrary,  235,  13  Fed.  210 — ^Arnold  y. 
Grimes,  2  6.  Greene,  83 — Culacott  y.  Cash 
Gold  &  Silver  Min.  Co.  8  Colo.  184,  2  Pac. 
211— Sanborn  y.  Vance,  69  Mich.  226.  37 
N.  W.  278 — McKlnney  y.  Bode,  33  Minn. 
453,  23  N.  W.  851— Silver  Bow  Mln.  &  Mill. 
Co.  v.  Clark,  5  Mont.  425,  5  Pac.  570— 
Mantle  v.  Noyes,  5  Mont.  294,  5  Pac.  856 
— People  v.  Livingston,  8  Barb.  278 — Burr 
V.  Broadway  Ins.  Co.  16  N.  Y.  271 — Langdon 
v.  New  York,  93  N.  Y.  147 — De  Lancey  v. 
Plepgras,  138  N.  Y.  43,  33  N.  E.  822— Ross 
v.  Marcy,  1  Clark  (Pa.)  200,  2  Pa.  L.  J. 
78 — Chapman  v.  Pittsburg  &  S.  R.  Co.  26  W. 
Va.  334. 

1050.  When  a  party  is  deprived  of  his 
right  of  pre-emption,  otherwise  perfect,  by 
a  mistaken  construction  of  an  act  of  Con- 
gress by  the  Land  Department,  equity  will 

rt  relief.     Samson  v.  Smiley,  13  Wall. 
20:489 
Disapproved  in  American  Dock  &  Improv.  Co. 
v.  Public  Schools,  39  N.  J.  Eq.  419. 

Cited  in  Craig  v.  Lelensdorfer  (Downs  v.  Hub* 
bard)  123  U.  S.  210,  31  L.  ed.  122,  8  Sup. 
Ct  Rep.  85 — United  States  v.  Flint,  4  Sawy. 
74,  Fed.  Cas.  No.  15,121 — Chapman  v.  Qulnn, 
56  Cal.  285 — Shanklln  v.  McNamara,  87 
Cal.  378,  26  Pac.  845 — Winona  &  St.  P.  R. 
Co.  v.  St.  Paul  &  S.  C.  R.  Co.  26  Minn.  182, 
2  N.  W.  489. 

Existence  of  land  office  remedy. 

1051.  A  court  of  equity  will  not  under- 
take to  determine,  in  advance  of  the  final 
action  of  the  Land  Department,  the  respec- 
tive rights  of  grantees  from  the  Northern 
Pacific  Railway  Company  of  land  claimed 
to  be  within  the  indemnity  limits  of  the 
land  grant  of  July  2,  1864  (13  Stat,  at  L. 
365,  chap.  217),  and  settlers  and  purchasers 
from  the  United  States  or  their  grantees, 
whether  holding  patents  or  not,  who  claim 
the  protection  of  the  act  of  July  1,  1898 
(30  Stat,  at  L.  597,  620,  chap.  546)  enacted 
to  settle  disputes  arising  out  of  conflicting 
rulings  in  the  Land  Department  with  ref- 
erence to  the  eastern  terminus  of  the  rail- 


road as  affecting  the  Northern  Pacific  land 
grant,  by  permitting  any  purchaser  or  set- 
tler claiming,  in  gooid  faith,  under  any  law 
of  the  United  States  or  ruling  of  the  Land 
Department,  any  land  so  situated  that  a 
right  thereto  in  the  railroad  grantee  or  its 
successor  in  interest  attached  by  reason  of 
definite  location  or  selection,  to  elect  wheth- 
er to  retain  or  transfer  his  claim,  and  re- 
?[uiring  the  Secretary  of  the  Literior  to 
urni^  the  company  with  a  list  of  the  lands 
so  retained,  and  allowing  the  company  to 
select  other  lands  in  lieu  thereof  upon  ex- 
ecuting a  proper  relinquishment.  Humbird 
V.  Avery,  195  U.  S.  480,  25  Sup.  Ct.  Rep. 
123,  49:  286 

Cited  in  Oregon  v.  Hitchcock,  202  tJ.  S.  70,  50 
L.  ed.  939,  26  Sup.  Ct.  Rep.  568 — Isakson 
v.  Nelson,  94  Minn.  523,  102  N.  W.  1133. 

1052.  The  regulations  of  the  Commission- 
er of  the  General  Land  Office,  whereby  a 
party  may  be  heard  to  prove  his  better 
claim  to  enter  land,  do  not  oust  the  juris- 
diction of  the  courts  of  justice.  Lindsey  v. 
Hawes,  2  Black,  554,  17:  265 
Cited  in  Fidelity  TruBt  Co.  v.  Gill  Car  Co.  25 

Fed.  749 — German  Ins.  Co.  v.  Hayden,  21 
Colo.  136,  52  Am.  St.  Rep.  206,  40  Pac.  453 
— Shelton  v.  Keirn,  45  Miss.  111. 

1053.  The  regulations  of  the  Commission- 
er of  the  General  Land  Office,  whereby  a 
party  may  be  heard  to  prove  his  belter 
claim  to  enter  land,  do  not  oust  the  juris- 
diction of  the  courts  of  justice.  Garland  v. 
Wynn,  20  How.  6,  15:  801 
Dietinguiehed  in  Winona  &  St.  P.  Land  Co.  v. 

Ebilcisor,  52  Minn.  323,  54  N.  W.  91. 

Cited  in  Eldred  v.  Sexton.  19  Wall.  196,  22 
L.  ed.  147 — Warren  v.  Van  Brunt,  19  Wall. 
653,  22  L.  ed.  222 — Sherman  v.  Bulck,  03 
U.  S.  216,  23  L.  ed.  851 — Marquee  v.  Fria- 
ble, 101  U.  S.  476,  25  L.  ed.  801— St  Louis 
Smelting  Co.  v.  Kemp,  104  U.  S.  646,  26  L. 
ed.  878— Rector  v.  Gibbon,  111  U.  S.  291, 
28  L.  ed.  433,  4  Sup.  Ct.  Rep.  605 — Mahn 
v.  Harwood,  112  U.  S.  868,  28  L.  ed.  667, 
5  Sup.  Ct.  Rep.  174 — St.  Paul  &  S.  C.  R. 
Co.  v.  Winona  &  St.  P.  R.  Co.  112  U.  8.  733, 
28  L.  ed.  877,  5  Sup.  Ct.  Rep.  334 — Mullan 
v.  United  States,  118  U.  S.  279,  30  L.  ed. 
173,  6  Sup.  Ct.  Rep.  1041 — Maxwell  Land- 
Grant  Case  (United  States  v.  Maxwell  Land- 
Grant  Co.)  121  U.  S.  380,  30  L.  ed.  959,  7 
Sup.  Ct.  Rep.  1015 — Colorado  Coal  &  I.  Co. 
V.  United  SUtes,  123  U.  S.  313,  31  L.  ed. 
185,  8  Sup.  Ct.  Rep.  131 — Widdlcombe  v. 
Chllders,  124  U.  S.  405.  31  L.  ed.  430.  8 
Sup.  Ct.  Rep.  517 — United  States  v.  San 
Jacinto  Tin  Co.  125  U.  8.  282,  81  L.  ed. 
750,  8  Sup.  Ct.  Rep.  850 — ^United  States  v. 
American  Bell  Teleph.  Co.  128  U.  S.  366. 
82  L.  ed.  461,  9  Sup.  Ct.  Rep.  90 — Noble 
v.  Union  River  Logging  R.  Co.  147  U.  S. 
176.  37  L.  ed.  127,  13  Sup.  Ct.  Rep.  271— 
Hilton  v.  Guyot,  159  U.  S.  207,  40  L.  ed. 
123,  16  Sup.  Ct.  Rep.  139 — Gonzales  v. 
French,  164  U.  S.  342,  41  L.  ed.  460.  17 
Sup.  Ct.  Rep.  102 — United  States  v.  Ameri- 
can Bell  Teleph.  Co.  167  U.  S.  240,  42  L. 
ed.  154,  17  Sup.  Ct.  Rep.  809 — Leltensdorfar 
y.  Campbell,  5  Dill.  426,  Fed.  Cas.  No.  8,225 
— Sharp  v.  Stephens,  6  Sawy.  50,  Fed.  Ca.*!. 
No.  12,710 — Vance  v.  Burbank,  101  U.  S. 
519,  25  L.  ed.  931 — United  SUtes  v.  Schuni. 
102  U.  S.  407,  26  L.  ed.  175— Rector  v.  Gib- 
bon, 111  U.  S.  290,  28  L.  ed.  432,  4  Sup. 
Ct    Rep.    605 — Lee   v.    Johnson,    116    U.    S. 
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51,  29  L.  ed.  671,  6  Sup.  Ct.  Bep.  249 — 
Maxwell  LaDd-Grant  Case  (United  States 
y.  Maxwell  Land-Grant  Co.)  121  U.  S.  380, 
30  L.  ed.  958,  7  Sup.  Ct.  Rep.  1016 — Iron 
SiWer  Mio.  Co.  t.  Campbell,  136  U.  8.  803, 
34  L.  ed.  161.  10  Sup.  Ct.  Rep.  766~Heath 
T.  Wallace,  138  U.  S.  686,  34  L.  ed.  1008, 
11  Sup.  Ct  Rep.  380 — United  States  y.  Cali- 
fornia &  O.  Land  Co.  148  U.  S.  44,  37  L. 
ed.  361,  13  Sup.  Ct.  Rep.  468 — Moigan  y.  Dan- 
iels, 153  U.  S.  124,  38  L.  ed.  668,  14  Sup. 
Ct.  Rep.  772 — Catholic  Bishop  y.  Olbbon, 
168  U.  S.  166,  39  L.  ed.  986.  16  Sup.  Ct. 
Rep.  779 — Gildersleeve  y.  New  Mexico  Min. 
Co.  161  U.  S.  581,  40  L.  ed.  816,  16  Sup. 
Ct  Rep.  663 — Re  Emblen,  161  U.  S.  67,  40 
L.  ed.  616,  16  Sup.  Ct  Rep.  487 — Burfen- 
ninK  y.  Chicago,  St.  P.  M.  &  O.  R.  Co.  163 
U.  S.  323.  41  L.  ed.  176,  16  Sup.  Ct  Rep. 
1018 — ^Hedrick  y.  Atchison.  T.  k  S.  P.  R.  Co. 
167  n.  S.  681,  42  L.  ed.  328,  17  Sup.  Ct 
Rep.  922 — Johnson  y.  Drew,  171  U.  S.  100, 
43  L.  ed.  91,  18  Sup.  Ct.  Rep.  800 — Bear 
y.  Luse,  6  Sawy.  166,  Fed.  Cas.  No.  1,179 — 
Sharp  y.  Stephens,  6  Sawy.  61,  Fed.  Cas. 
No.  12,710 — Rector  y.  Gibbon,  2  McCrary, 
2S5,  9  Fed.  17 — Manning  y.  San  Jacinto  Tin 
Co.  7  Sawy.  426,  9  Fed.  732— United  Statos 
y.  Mullnn,  7  Sawy.  475.  10  Fed.  702— St 
Louis  Smelting  &  Ref.  Co.  y.  Green,  4  Mc- 
Crary, 236,  18  Fed.  210 — ^Pacific  Coast  Min. 
Jb  Mill.  Co.  T.  Spargo,  8  Sawy.  647,  16  Fed. 
340 — ^United  States  y.  White.  9  Sawy.  127, 
17  Fed.  662— United  States  y.  Yoder,  6  Mc- 
Crary, 616,  18  Fed.  372 — Southern  P.  B.  Co 
y.  Dnll,  10  Sawy.  621,  22  Fed.  500— Smith 
y.  Ewing.  23  Fed.  746 — United  States  y.  Iron 
Silyer  Min.  Co.  24  Fed.  669— United  States 
y.  Roae,  24  Fe6.  197 — Brewster  y.  Kansas 
Oty,  L.  &  S.  K.  R.  Co.  26  Fed.  243— Mc- 
Eyoy  y.  Hyman,  26  Fed.  540 — United  States 
y.  Curtner,  26  Fed.  297 — United  States  y. 
Maxwell  Land  Grant  Co.  26  Fed.  123 — Pen- 
gra  y.  Muns,  29  Fed.  836 — United  States 
y.  Williams.  30  Fed.  315 — United  SUtes  y. 
Ball,  31  Fed.  668 — Sioux  City  ft  St  P.  R. 
Co.  y.  United  States,  34  Fed.  837 — Pugsley 
y.  Brown,  35  Fed.  690 — Sioux  City  &  St 
P.  R.  Co.  y.  United  States,  36  Fed.  612— 
Northern  P.  R.  Co.  y.  Cannon,  46  Fed.  230 
—United  States  y.  Reed,  53  Fed.  409— 
Northern  P.  R.  Co.  y.  Cannon,  4  C.  C.  A. 
311.  7  U.  S.  App.  607,  54  Fed.  260— Puget 
Mill  Co.  y.  Brown.  7  C.  C.  A.  651,  16  U. 
S.  App.  274,  69  Fed.  87 — Scott  y.  Lockey 
Invest  Co.  60  Fed.  36 — Stlmson  Land  Co. 
y.  Rawson,  62  Fed.  430 — Bogan  v.  Edin- 
borgh  American  Land  Mortg.  Co.  11  C.  C. 
A.  130,  27  U.  S.  App.  346.  63  Fed.  195-^ 
American  Mortg.  Co.  y.  Hopper,  12  C.  C. 
A.  296,  29  U.  S.  App.  12,  64  Fed.  666— 
Southern  P.  R.  Co.  y.  United  States.  16  C. 
C.  A.  123,  29  U.  S.  App.  669,  69  Fed.  67 
— Laugh  ton  y.  Nadeau,  75  Fed.  793 — Duran- 
go  Land  &  Coal  Co.  y.  Evans.  26  C.  C.  A. 
528.  49  U.  S.  App.  305.  80  Fed.  429— Diller 
y.  Hawley,  26  C.  C.  A.  516,  58  U.  S.  App. 
462.  81  Fed.  653 — Garrard  y.  Silver  Peak 
Mines.  82  Fed.  683 — United  States  y.  Cen- 
tral P.  R.  Co.  84  Fed.  219 — United  States 
y.  I^Q  Snn  Ho,  85  Fed.  423 — Moss  y.  Dow- 
man,  31  C.  C.  A.  462,  60  IT.  S.  App.  69,  88 
Fed.  186 — Linkswiler  y.  Schneider,  95  Fed. 
205 — Murphy  v.  Kirwan,  103  Fed.  108 — 
Cosmos  Exploration  Co.  y.  Gray  Eagle  Oil 
Co.  104  Fed.  44 — Savage  v.  Worsham.  104 
Fed.  18 — James  y.  Germanla  Iron  Co.  4(T 
C.  C.  A.  479,  107  Fed.  600— Humblrd  v. 
Avery,  110  Fed.  470 — King  y.  McAndrews, 
50  C.  C.  A.  32,  111  Fed.  864 — Cosmos  Ex- 
ploration Co.  y.  Gray  Eagle  Oil  Co.  61  L. 
H.A.  236,  50  C.  C.  A.  83,  112  Fed.  8— Pacific 


Land  &  Improy.  Co.  y.  El  wood  Oil  Co.  61 
L.R.A.  239.  50  C.  C.  A.  88,  112  Fed.  12-— 
United  States  v.  Beebe.  117  Fed.  679 — Hy- 
Yu-Tse-Mll-Kin  y.  Smith.  65  C.  C.  A.  219, 
119    Fed.    117 — Boynton   v.    Haggart,   57    C. 

C.  A.  310,  120  Fed.  828— Re  Sing  Tuck,  126 
Fed.  395 — Tegarden  v.  Le  Marchel,  129  Fed. 
488— Le  Marchel  v.  Teegarden,  133  Fed. 
827— Steele  v.  Walker,  115  Ala.  490,  67  Am. 
St  Rep.  62,  21  So.  942 — Jeffords  y.  Hinc, 
2  Ariz.  167,  11  Pac.  351 — Astlasaran  y.  San- 
ta Rita  Land  &  Min.  Co.  3  Ariz.  26.  20  Pac. 
189— Coleman  v.  Hill,  44  Ark.  455 — Smith 
y.  Hollis,  46  Ark.  24 — Driver  v.  Evans,  47 
Ark.  300,  1  S.  W.  518 — Chowning  v.  Stan- 
fleld,  49  Ark.  94.  4  S.  W.  276— Chlsm  v. 
Price,  54  Ark.  258.  16  S.  W.  883 — Cruz  v. 
Martinez,  53  Cal.  243 — Chapman  v.  Quinn. 
66  Cal.  285 — Montgomery  v.  Donnelly,  67 
Cal.  69 — People  v.  Bryan.  73  Cal.  377,  14 
Pac.  898 — Dunlap  y.  Steere,  92  Cal.  348, 
16  L.R.A.  363.  27  Am.  St  Rep.  143.  28  Pac. 
663 — Wormouth  y.  Gardner.  112  Cal.  510, 
44  Pac.  806 — Mery  y.  Brodt,  121  Cal.  338, 
63  Pac.  818 — Saunders  v.  La  Purislma  Gold 
Min.  Co.  126  Cal.  166,  67  Pac.  650— Poire 
y.  Wells,  6  Colo.  410 — Anderson  y.  B  artels, 
7  Colo.  263,  3  Pac.  225 — ^Aspen  y.  Aspen 
Town  it  Land  Co.  10  Colo.  201,  15  Pac.  794 
— Lee  y.  Justice  Min.  Co.  2  Colo.  App.  121, 
29  Pac.  1020 — Bassick  Min.  Co.  y.  Davis, 
11  Colo.  134.  17  Pac.  294 — Forbes  v.  Dris- 
coll,  4  Dak.  366,  81  N.  W.  683 — Vanton- 
geren  y.  Heffeman,  6  Dak.  199,  38  N.  W. 
62— Grandin  y.  La  Bar,  3  N.  D.  448,  67  N. 
W.  241— Parsons  y.  Venske,  4  N.  D.  460.  60 
Am.  St  Rep.  669,  61  N.  W.  1036— Porter 
y.  Bishop,  26  Fla.  760,  6  So.  863 — Danforth 
y.  Morrical,  84  111.  468— Fuller  v.  Shedd, 
161  111.  492,  33  L.R.A.  161,  62  Am.  St  Rep. 
380,  44  N.  E.  286 — Koehler  y.  Hill.  60  Iowa, 
626,  16  N.  W.  609— Davis  v.  Magoun,  100 
Iowa,  322,  80  N.  W.  423— Kansas  P.  R.  Co. 
y.  Dunmeyer,  24  Kan.  731 — ^Tatro  v.  French, 
33  Kan.  63.  6  Pac.  426 — Ard  y.  Pratt  43 
Kan.  423,  23  Pac.  646— Missouri,  K.  &  T. 
R.  Co.  y.  Pratt,  64  Kan.  121,  67  Pac.  464 
— Ludellng  y.  Vester.  20  La.  Ann.  436 — 
Semer  v.  Auditor  General.  133  Mich.  674, 
96  N.  W.  732— St.  Paul,  M.  &  M.  R.  Co.  v. 
Olson,  87  Minn.  121,  94  Am.  St  Rep.  693, 
91  N.  W.  294— Brundy  v.  Mayfield,  15  Mont 
210.  38.  Pac.  1067 — Horsky  v.  Moran,  21 
Mont.  864,  68  Pac.  1064— United  States  v. 
San  Pedro  &  C.  D.  A.  Co.  4  N.  M.  550.  17 
Pac.  337 — ^United  States  v.  San  Pedro  &  C. 

D.  A.  Co.  4  N.  M.  290.  17  Pac.  337— E.  G. 
Blakslee  Mfg.  Co.  y.  E.  G.  Blakslee's  Sons 
Iron  Works.  129  N.  Y.  160.  29  N.  E.  2— 
South  End  Min.  Co.  v.  Tinney.  22  Nev.  32, 
35  Pac.  89 — Bridenbaugh  v.  King,  42  Ohio 
St  412 — King  y.  Thompson.  3  Okla.  647, 
39  Pac.  466--Myer8  v.  Berry.  3  Okla.  619, 
41  Pac.  580 — Woodruff  v.  Wallace,  3  Okla. 
361,  41  Pac.  367 — Calhoun  v.  Violet  4  Okla. 
325,  47  Pac.  479 — Cummlngs  v.  McDermld, 
4  Okla.  280,  44  Pac.  276 — Barnes  v.  New- 
ton,  6  Okla.  431.  48  Pac.  190— Wilbourne 
V.  Baldwin,  6  Okla.  280,  47  Pac.  1045 — 
Black  y.  Jackson,  6  Okla.  754,  52  Pac.  400 
— Oklahoma  City  y.  Hill  Bros.  6  Okla.  129, 
50  Pac.  242 — Parker  y.  Lynch,  7  Okla.  640, 
56  Pac.  1082— Cook  v.  McCord,  9  Okla.  200, 
60  Pac.  497 — Paine  v.  Foster,  9  Okla.  261, 
53  Pac.  109 — Estes  y.  Timmons,  12  Okla. 
544,  73  Pac.  303 — Sanford  v.  Sanford,  19 
Or.  4,  13  Pac.  602 — Johnson  v.  Bridal  Veil 
Lumbering  Co.  24  Or.  186.  S3  Pac.  528 — 
Kimball  y.  Mclntyre,  3  Utah,  81,  1  Pac.  167 
— Pierce  v.  Frace,  2  Wash.  103,  26  Pac.  807 
— Wiseman  v.  Eastman,  21  Wash.  170,  57 
Pac.  398 — Sparks  y.  Brown,  2  Wash.  Terr. 
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432,  7  Par.  864 — Empey  v.  Pluprert,  64  Wis. 
612.  25  N.  W.  560 — ^Miller  v.  Donahue,  96 
WU.  504,  71  N.  W.  000— Bradley  v.  Dells 
Lumber  Co.  105  Wis.  252,  81  N.  W.  394— 
Laramie  Nat  Bank  y.  Stelnboff,  11  Wyo. 
806,  71  Pac.  992— McCord  v.  Hill.  104  Wis. 
459,  80  N.  W.  735. 

Remedy  for  wronf^s  by  officers. 

Refusal  of  Land  Officers  to  Receive  Pre- 
emption Proofs,  see  supra,  790, 
791.' 

Land  Office  Records  as  Evidence,  see 
Evidence,  1143. 

1054.  All  violation  of  private  rights  re- 
sulting from  the  acts  of  government  land 
officers  should  be  the  subject  of  actions  for 
damages  or  to  recover  the  specific  property, 
in  courts  of  competent  jurisdiction.  M*- 
Clung  V.  Silliman,  6  Wheat.  698,        5:  340 

Cancelation  of  entry  or  patent. 

Right  of  Homesteader  to  Sue  for  Can- 
celation of  Title  held  by  Town 
Site  Trustee,  see  supra,  592. 

Presumption  in  Favor  of  Bona  Fide 
Purchasers,  see  Evidence,  495. 

Burden  of  Proof,  see  Evidence,  495, 
506,  507. 

Right  to  Injunction  against  Cancela- 
tion, see  Injunction,  121. 

Fraud  as  Ground  for  Rescission  by  Ven- 
dee, see  Vendor  and  Purchaser,  121, 
122. 

1055.  An  order  of  the  Land  Department 
canceling  an  entry,  if  l)ased  upon  a  miscon- 
struction of  the  law,  can  be  corrected  by 
the  courts.  Hawley  v.  Diller,  178  U.  S. 
476,  20  Sup.  a.  Rep.  986,  44:  1157 

1056.  An  erroneous  cancelation  of  a  pat- 
ent or  annulment  of  an  entry,  by  the  Land 
Office,  will  be  corrected  in  the  Federal 
courts  when  the  matter  is  properly  present- 
ed. Cornelius  v.  Kessel,  128  U.  S.  456,  9 
Sup.  Ct.  Rep.  122,  32:482 
Cited  In  Orchard  v.  Alexander,  157  U.  S.  881, 

39  L.  ed.  741.  15  Sup.  Ct.  Rep.  685 — Car 
tor  V.  Ruddy,  166  U.  S.  406.  41  L.  ed.  1091. 
17  Sup.  Ct.  Rep.  640— Michigan  Land  & 
Lumber  Co.  v.  Rust,  168  U.  S.  593,  42  L. 
ed.  592,  18  Sup.  Ct.  Rep.  208 — Black  v. 
Jackson,  177  U.  S.  357,  44  L.  ed.  804,  20 
Sup.  Ct.  Rep.  648 — Hawley  v.  Dliler,  178 
TT.  S.  490.  44  L.  ed.  1162,  20  Sup.  Ct.  Rep. 
986— Clark  v.  Herinfcton.  186  U.  S.  210,  46 
L.  cd.  1131,  22  Sup.  Ct.  Rep.  872 — American 
Mortg.  Co.  V.  Hopper.  12  C.  C.A.  296,  29 
r.  S.  App.  12,  64  Fed.  556 — Germania  Iron 
Co.  V.  .Tames.  32  C.  C.  A.  355.  61  U.  8.  App. 
1,  89  Fed.  818 — George  v.  Riddle,  94  Fed. 
691 — Cosmos  Exploration  Co.  v.  Gray  Eagle 
Oil  Co.  104  Fed.  44 — Cosmos  Exploration 
Co.  V.  Gray  Eagle  Oil  Co.  61  L.R.A.  239. 
50  C.  C.  A.  88,  112  Fed.  12 — Parsons  v. 
Yenzke,  4  N.  D.  457,  50  Am.  St.  Rep.  669, 
61  N.  W.  1036 — Duncan  v.  Newcomer,  9  S. 
D.  379,  69  N.  W.  680 — ^Murray  v.  Montana 
Lumber  ft  Mfg.  Co.  25  Mont.  21,  63  Pac. 
710. 

1057.  The  interest  of  one  who  lawfully 
enters  a  tract  of  public  land,  acquired  by 
him  by  his  entry,  is  not  lost  or  impaired 
by  any  illegal  order  of  the  Commissioner  of 
the  General  Land  Office  directing  its  cancel- 


ation.   Cornelius  y.  Kessel,  128  U.  S.  456,  9 
Sup.  Ct.  Rep.  122,  32:  482 

Cited  In  .Tames  v.  Germania  Iron  Co.  46  C. 
C.  A.  481,  107  Fed.  602— Weeks  v.  Milwau- 
kee, L.  S.  &  W.  R.  Co.  78  Wis.  519,  47  N. 
W.  737. 

Against  resurvey. 

Injunction  against  Revocation  of  Ap- 
proval of  Railroad  Plats  and  Sur- 
veys, see  Injunction,  120. 

1058.  The  courts  have  power  to  protect 
the  private  rights  of  a  party  who  has  pur- 
chased lands  in  good  faith  from  the  govern- 
ment, ajp^ainst  the  interferences  or  appropria- 
tions of  corrective  resurveys  made  by  the 
Land  Department  subsequent  to  such  pur- 
chase. Cragin  v.  Powell,  128  U.  S.  691,  9 
Sup.  Ct.  Rep.  203,  32:  566 

1059.  The  courts  cannot  interfere  with 
the  executive  administration  of  the  Land 
Department  by  enjoining,  at  the  instance 
of  persons  claiming  to  be  the  owners  of  the 
land,  a  survey,  under  the  direction  of  such 
Department,  of  certain  lands  lying  between 
an  alleged  meander  line  and  the  actual 
waters  of  a  lake,  which  are  claimed  by  the 
Department  to  be  unsurveyed  public  lands 
of  the  United  States.  Kirwan  v.  Murphy, 
189  U.  S.   35,  23  Sup.  Ct.  Rep.  599, 

47:  698 

Cited  In   Security  Land  ft  Exploration   Co.  v. 

Burns,  193  U.  S.  178,  48  L.  ed.  670.  24  Sup. 

Ct.  Rep.  425— Whitaker  v.  McBrlde,  197  U. 

S.  614,  49  L.  ed.  869,  25  Sup.  Ct.  Rep.  530. 

1060.  The  action  of  an  officer  of  the  Land 
Department  relocating  the  boundaries  of  a 
land  grant  will  not  be  enjoined  so  long  as 
the  rights  of  the  plaintiff  to  the  lands  have 
not  become  vested  by  final  action  of  the 
Department.  New  Orleans  v.  Paine,  147  U. 
S.  261,  13  Sup.  Ct.  Rep.  303,  37:  162 
Cited  in  Smyth  v.  New  Orleans  Canal  &  Bkf?. 

Co.  35  C.  C.  A.  671.  93  Fed.  923. 

• 

Patents  Infected  with  mistake  or  fraud. 

1061.  If  the  Land  Department  issues  a 
patent  to  one  not  entitled  to  it,  under  a 
mistake  of  law,  a  court  of  equity  will  cor- 
rect the  error  by  requiring  a  transfer  of  tlie 
legal  title  to  the  true  owner.  Lee  v.  .lohn- 
son,  116  U.  S.  48,  6  Sup.  Ct.  Rep.  249, 

29:  570 
Cited  In  Paine  v.  Foster,  9  Okla.  233.  53  Pac. 
109— McCord  V.   HUl,   111   Wis.    513.    84    N. 
W.  27. 

1062.  In  contests  in  equity  for  land  held 
under  the  United  States  by  a  patent  grant- 
ed to  one  person  when  another  should  have 
it,  the  chancery  practice  is  to  compel  the 
defendant  in  person  to  convey  to  plaintiff, 
or  to  have  such  conveyance  made  in  his 
name  by  a  commissioner  appointed  by  the 
court  for  that  purpoae.  Silver  v.  Ladd,  7 
Wall.  219,  19:  138 
Cited  In  Johnson  v.  Towsley,  13  Wall.  86,  20 

L.  ed.  488 — Mahn  v.  Harwood,  112  U.  R. 
358.  28  L.  ed.  667,  5  Sup.  Ct.  Rep.  174 — 
Cralg  V.  Lelensdorfer  (Downs  v.  Habbard) 
123  n.  8.  212,  31  L.  ed.  123.  8  Sup.  Cf. 
Rep.  85 — Wlddlcombe  v.  Chllders,  124  U. 
S.  405,  31  L.  ed.  430,  8  Sap.  Ct.  Rep.  517 
— Sanford  v.  Sanford.  139  U.  S.  647,  35  I^ 
ed.  292,  11  Sup.  Ct.  Rep.  666 — Monroe  Cat- 


PUBLIC  LANDS,  I.  h,  2,  d. 


4911 


tie  Co.  T.  Becker,  147  tJ.  8.  S7,  37  L  ed. 
77,  13  Sup.  Ct.  Rep.  217— Pontlac  Knit 
Boot  Co.  y.  Merino  Shoe  Co.  81  Fed.  289 
— Northern  P.  R.  Co.  v.  Cannon,  46  Fed. 
231 — Aurrecoechea  v.  Sinclair,  60  Cal.  545 
— Clayton  v.  Spencer,  2  Colo.  381 — Aspen 
T.  Aspen  Town  ft  Land  Co.  10  Colo.  201. 
15  Pac.  794 — Lee  y.  Justice  Min.  Co.  2  Colo. 
App.  124,  29  Pac.  1020 — Parsons  y.  Venske, 
4  N.  D.  457,  50  Am.  St  Rep.  660,  61  N.  W. 
1036 — ^Widdlcombe  v.  Chllders,  84  Mo.  390 
— Johnson  y.  Towsley,  2  Neb.  490 — Rose  v. 
Richmond  Mln.  Co.  17  Ney.  69,  27  Pac.  1105 
— South  End  Mln.  Co.  v.  Tinney,  22  Nev. 
81,  35  Pac.  89 — Galliher  y.  Cadwell,  3  Wash. 
Terr.  514.  18  Pac.  68. 

1063.  In  this  case  the  power  of  equity  to 
grant  relief  w^hen  the  Land  Department,  by 
inadvertence  or  mistake,  issued  a  land  pat- 
ent to  one  not  lawfully  entitled  thereto, 
was  exercised.  Curtner  v.  United  States, 
149  U.  S.  662,  13  Sup.  a.  Rep.  985,  1041, 

37:  890 
Cited  in   Horsky  y.  Moran,  21  Mont.  356,   53 
Pac.  1064. 

1064.  Where  tlie  land-  is  expressly  granted 
at  one  place,  the  court  has  no  power,  by  a 
decree,  to  grant  an  equivalent  in  another 
place;  neither  has  it  any  authority  to  de- 
vest the  title  of  the  United  States  in  the 
public  lands  and  vest  it  in  claimants,  how- 
ever just  the  claim  may  be  to  an  eauivalent 
for  lands  the  previous  grant  of  which  has 
failed.  United  States  v.  Forbes,  15  Pet. 
173,  10: 701 
Cited  in  rnited  States  v.  Lawton,  5  How.  28, 

12  L.  ed.  35 — United  States  v.  Garcia,  22 
How.  280.  16  L.  ed.  340— D'Anterieve  v. 
United  States,  101  U.  S.  707,  25  L.  ed.  871 
— United  States  v.  De  Rodriguez,  Fed.  Cas. 
No.  14.950,  7  Sawy.  617. 

CharipInK  patentee  as  trastee  for  equi- 
table owner. 

Decisions  of  Land  Officers  Conclusive 
on  Courts,  see  Courts,  251a. 

Jurisdiction  of  Federal  Courts,  see 
Courts,  602. 

Attitude  of  Equity  toward  Private  Sur- 
veyor who  Obtained  Title  Pursu- 
ant  to  Knowledge  of  Mistake  in 
Principars  Claim,  see  Equity,  317. 

Specific  Performance  of  Contract  in  Re- 
gard to  Possessory  Interests,  see 
Specific  Performance,  82. 

Resulting  or  Constructive  Trusts  in, 
see  Trusts,  53a,  54a,  54b,  54c,  64. 

See  also  supra,  1000. 

1065.  A  court  of  equity  may,  in  a  proper 
case,  adjudge  a  patentee  of  lands  to  hold  as 
trustee  for  one  having  greater  equities. 
Garland  v.  Wynn,  20  How.  6,  15:  801 
Cited  in   Bogan  v.  Edinburgh  American   Land 

MortfT.  Co.  11  C.  C.  A.  130,  27  U.  S.  App. 
346.  63  Fed.  195 — United  States  v.  Winona 
ft  St.  P.  R.  Co.  15  C.  C.  A.  107.  32  U.  S. 
App.  272,  67  Fed.  969 — ^Moody  v.  Arthur,  10 
Kah.  428 — Aurrecoechea  v.  Sinclair,  60  Cal. 
54:i — Boyce  v.  Danx,  29  Mich.  151 — Sensen- 
derfer  v.  Kemp,  83  Mo.  587 — Magwlre  v. 
Tyler,  40  Mo.  439 — Johnson  v.  Towsley,  2 
Neb.  489— Kahn  v.  Old  Teleg.  Min.  Co.  2 
Utah,  208. 

1066.  The  only  remedy  of  »  claimant  of 


public  land  where  a  patent  has  been  actu- 
ally issued  to  a  rival  claimant  is  by  bill  in 
equity  to  charge  the  latter  with  a  trust  in 
his  favor.  Re  Emblen,  161  U.  S.  52,  16 
Sup.  a.  Rep.  487,  40:  613 

Cited  in  Emblen  v.  Lincoln  Land  Co.   184  U. 
S.  664,  46  L.  ed.  738,  22  Sup.  Ct.  Rep.  52:{. 

1067.  An  action  in  equity  is  maintainable 
to  establish  a  trust  in  lands,  or  compel  a 
transfer  thereof,  by  a  pre -emptor  entitled  to 
a  patent  of  the  lands,  against  a  party  to 
whom  the  patent  has  been  issued  through 
an  error.  Cunningham  v.  Ashley,  14  How. 
377,  14: 462 
Cited  in  Garland  v.  Wynn,  20  How.  8,  15  L. 

ed.  802 — Gibson  v.  Chouteau,  13  Wall.  102, 
20  L.  ed.  537 — Monroe  Cattle  Co.  v.  Becker, 
147  U.  S.  57,  37  L.  ed.  77,  13  Sup.  Ct.  Rep. 
217 — ^Deweeae  v.  Reinhard,  10  C.  C.  A.  57, 
19  U.  S.  App.  698,  61  Fed.  779 — Bogan  v. 
Edinburgh  American  Land  Mortg.  Co.  11 
C.  C.  A.  130,  27  U.  S.  App.  346,  63  Fed. 
195 — United  States  v.  Winona  ft  St.  P.  R. 
Co.  15  C.  C.  A.  107,  32  U.  S.  App.  272,  67 
Fed.  959 — Hartman  v.  Warren,  22  C.  C.  A. 
37,  40  U.  S.  App.  245,  76  Fed.  163 — James 
V.  German  la  Iron  Co.  46  C.  C.  A.  479,  107 
Fed.  600 — King  v.  McAndrews,  50  C.  C.  A. 
33,  111  Fed.  864 — Le  Marchel  v.  Teegarden, 
133  Fed.  827— Branch  v.  Mitchell,  24  Ark. 
440 — Chapman  v.  Qulnn.  66  Cal.  287 — Bis- 
son  V.  Curry,  35  Iowa,  78 — Phillips  v. 
George,  17  Kan.  422 — Knox  v.  Tulllam,  14 
La.  Ann.  131 — Ludeling  v.  Vester,  20  La. 
Ann.  436 — Copley  v.  Dlnkgrave,  26  La.  Ann. 
580 — Walsh  v.  Lallande,  25  La.  Ann.  189^ 
Marks  v.  Martin,  27  La.  Ann.  528 — Smiley 
V.  Sampson,  1  Neb.  67 — Saunders  v.  Nis- 
wanger,  11  Ohio  St.  310 — Kahn  v.  Old  Teieg. 
Min.  Co.  2  Utah.  208 — Gnlliher  v.  Cadwell, 
3  Wash.  Terr.  514,  18  Pac.  68. 

1068.  Public  lands,  after  entry,  payment, 
and  issuance  of  certificate,  are  segregated 
from  the  mass  of  public  lands,  and  become 
private  property;  the  government  retains 
the  bare  legal  title  as  trustee  for  the  pre- 
emptor,  who  is  entitled  to  maintain  an  ac- 
tion in  equity  against  another  person  to 
whom  a  patent  therefor  is  subsequently  is- 
sued, to  enforce  the  trust  and  compel  con- 
vevance.  Hughes  v.  United  States,  4  Wall. 
23*2,  18:  303 
Cited   in   McWilllams   v.    WIthlnpton.    7    Sawy. 

207.  7  Fed.  327— Pacific  Coast  Mln.  &  Mill. 
Co.  V.  Spargo,  8  Sawy.  647.  16  Fed.  3.'iO — 
United  States  v.  Williams,  30  Fed.  Sin- 
Hamilton  V.  Southern  Nevada  Gold  &  S.  Min. 
Co.  13  Sawy.  118.  33  Fed.  566 — Cosmos  Ex- 
ploration Co.  V.  Gray  Eagle  Oil  Co.  61  L. 
R.A.  238,  50  C.  C.  A.  87,  112  Fed.  11— 
Union  Mill  &  Mln.  Co.  v.  DanRberg,  2  Sawy. 
455,  Fed.  Cas.  No.  14,370 — Lux  v.  Haprgin, 
69  Cal.  429.  10  Pac.  674— Moody  v.  Arthur, 
16  Kan.  428. 

1069.  When  the  legal  title  to  land  has 
passed  from  the  United  States  to  one  party 
when,  in  equity  and  in  good  conscience  and 
by  the  laws  of  Congress,  it  ought  to  go  to 
another,  a  court  will  convert  the  holder  in- 
to a  trustee  of  the  true  owner,  and  compel 
him  to  convey  the  legal  title.  Rector  v. 
Gibbon,  111  U.  S.  276,  4  Sup.  Ct.  Rep.  605, 

28:  427 

Cited  in  McDonald  v.  Belding,  145  U.  S.  499, 

36  L.  ed.  790,  12  Sup.  Ct.  Hep.  892 — Turner 

V.  Sawyer,  150  U.  S.  586,  87  L.  ed.  1191,  14 
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Sup.  Ct  Rep.  192 — Wlloon  T.  State,  47  Ark. 
203,  1  8.  W.  71 — McNee  v.  Donahue,  76 
Cal.  506,  18  Pac.  438 — South  End  Mln.  Co. 
V.  TInney,  22  Nev.  31,  35  Pac.  89— Smith 
V.  Townsend,  1  Okla.  122.  29  Pac.  80— 
Brown  v.  Parker,  2  Okla.  266,  39  Pac  567 
— Galllher  v.  Cadwell,  3  Wash.  Terr.  614, 
18  Pac.  68. 

1070.  Where  a  patent  for  land  is  issued 
by  mistake,  inadvertence,  or  other  cause,  to 
parties  not  entitled  to  it,  they  will  be  de- 
clared trustees  of  the  true  owner,  and  de- 
creed to  convey  the  title  to  him.  Bernier  v. 
Bemier,  147  U.  S.  242,  13  Sup.  a.  Rep.  244, 

37:  152 
Cited  in  Bogran  v.  Edlnbuigh  American  Land 
Mortg.  Co.  11  C.  C.  A.  130,  27  U.  S.  App. 
346,  63  Fed.  195— United  States  v.  Winona 
&  St.  P.  R.  Co.  15  C.  C.  A.  107,  32  U.  S. 
App.  272,  67  Fed.  959 — James  y.  Germania 
Iron  Co.  46  C.  C.  A.  479,  107  Fed.  600 — 
King  T.  McAndrews,  50  C.  C.  A.  33,  111 
Fed.  864— Parsons  v.  Yenzke,  4  N.  D.  457, 
50  Am.  St.  Rep.  669,  61  N.  W.  1036— Mur 
ray  v.  Montana  Lumbering  &  Mfg.  Co.  25 
Mont.  21,  63  Pac.  719. 

1071.  A  nonresident  may,  by  purchase 
from  an  occupant  holding  under  the  act  of 
March  2,  1867,  for  the  relief  of  the  inhabi- 
tants of  cities  and  towns  upon  the  public 
lands,  acquire  such  a  right  to  the  occupancy 
as  would  entitle  him  to  a  judgment  for  a 
conveyance  under  the  trust  created  by  that 
act  in  favor  of  the  occupants  of  lands. 
Stringfellow   v.   Cain,  99   tJ.   S.  610, 

25:  421 

1072.  Where  the  purchaser  had  for  thirty- 
five  years  been  in  possession  of  the  south- 
west quarter,  instead  of  the  southeast  quar- 
ter, through  error  of  the  register,  a  third 
party  securing  a  patent  vesting  title  in 
himself,  with  knowledge  of  the  purchaser's 
rights,  is  a  purchaser  in  bad  faith,  and  equi- 
ty will  charge  him  as  a  trustee.  Widdi- 
combe  v.  Childers,  124  U.  S.  400,  8  Sup.  Ct. 
Rep.  517,  31:427 

1073.  If  the  United  SUtes,  from  inad- 
vertence or  mistake,  afterwards  conveyed 
the  title  of  a  tract  of  land  entered  and  paid 
for  by  one  person  to  another,  the  grantee 
with  notice  took  it  as  trustee  of  the  first 
purchaser,  who  could  compel  its  transfer  to 
him.  Cornelius  v.  Kessel,  128  U.  S.  456,  9 
Sup.  Ct.  Rep.  122,  32:  482 
Cited  in   Brown  v.   Hitchcock,   173  U.   S.  478, 

43  L.  ed.  774,  19  Sup.  Ct.  Rep.  485^God- 
kln  V.  Cohn,  25  C.  C.  A.  662,  53  U.  S.  App. 
4,  80  Fed.  463 — RIsdon  v.  Davenport,  4  S. 
D.  563,  57  N.  W.  482— Headley  v.  Coffman, 
38  Neb.  73,  56  N.  W.  701— Wallowa  Nat. 
Bank  ▼.  Riley,  29  Or.  202,  54  Am.  St.  Rep. 
794,  45  Pac.  766. 

1074.  One  who  obtains  a  patent  from  the 
United  States  for  land,  with  full  knowledge 
of  the  rights,  equities,  and  estate  therein  of 
a  person  who  is  in  possession  of  the  land 
and  who  has  attempted  to  locate  a  military 
bounty  land  warrant  thereon,  although  by 
mistake  the  land  is  registered  in  the  appli- 
cation as  being  in  range  17  instead  of  range 
14,  takes  the  patent  as  trustee  for  the  equi- 
table owner.    Hedrick  v.  Atchison,  T.  &  S. 


F.  R,  Co.  167  U.  S.  673,  17  Sup.  Ct.  Rep. 
922,  42:  320 

Cited  in  Cosmos  Exploration  Co.  v.  Gray  Eagle 

Oil  Co.  61  L.R.A.  238,  50  C.  G.  A.  87,  112 

Fed.  11. 

Reformation  for  mistake. 

1075.  In  making  an  entry  of  land,  where 
mistakes  occur  which  are  occasioned  by  the 
impracticability  of  ascertaining  the  relative 
positions  of  the  objects  called  tor,  the  court 
will  correct  those  mistakes  so  as  to  carry 
out  the  intention  of  the  locator.  Crogham 
V.  Nelson,  3  How.  187,  11:554 

1076.  A  patentee  of  a  part  of  a  fractional 
section  whose  patent,  through  the  careless- 
ness of  the  Land  Department  in  relying  on 
the  description  in  his  homestead  entry,  re- 
fers, for  the  description  of  the  land  con- 
veyed, to  the  original  survey,  which  calls 
for  a  water  boundary  on  the  east,  although 
a  resurvey  had  then  been  made  at  his  in- 
stance, cannot  recover  from  a  subsequent 
patentee  under  the  second  survey  any  land 
lying  east  of  the  meander  line  as  shown  on 
the  earlier  survey,  since  otherwise  he  would 
profit  by  a  mistake  of  the  government  of 
vi^hich  he  must  have  been  cognizant.  Glea- 
son  ▼.  White,  199  U.  S.  54,  25  Sup.  Ct.  Rep. 
782,  50: 87 

Remedies     and     procedure     in     state 
courts. 

Disability  of  State  Courts  in  General, 

see  Courts,  259. 
Waiver  of  State  Court's  Jurisdiction  to 

Review  Action,  see  Statutes,  3. 

1077-8.  When  the  title  to  the  public  land 
has  passed  out  of  the  United  States  by  con- 
flicting patents,  there  can  be  no  objection 
to  the  practice  adopted  by  the  courts  of  a 
state  to  give  effect  to  the  better  right  in  any 
form  of  remedy  the  legislature  or  courts  of 
the  state  may  prescribe.  Bagnell  v.  Brod- 
erick,  13  Pet.  436,  10:  235 

Cited  In  Megerle  v.  Ashe,  83  Cal.  88 — Enfield 

V.  Day,  11  N.  H.  628 — Lament  v.  Stlmson, 

8  Wis.  555,  62  Am.  Dec.  696. 

1079.  Although  the  practice  exists  in  soma 
states  of  giving  in  evidence  a  special  entry 
in  aid  of  a  patent,  and  dating  the  legal 
title  from  the  date  of  the  entry,  yet  the 
entry  can  only  come  in,  in  aid  of  the  legal 
title,  and,  standing  alone,  is  no  evidence  of 
such  title,  when  opposed  to  a  patent  for  the 
same  land.  Bagnell  v.  Broderick,  13  Pet. 
436,  10: 235 

i.  Forfeiture,  Avoidance,  and  Cancela^ 
tion  of  Patent  or  Grant, 

1,  In  General;  Grounds. 

Cancelation  as  Proper  Remedy,  see  supra, 

1055-1057. 
Forfeiture  and  Revocation  of  Railroad  Grant 

Generally,  see  supra,  I.  c,  2,  i. 
Cancelation    of    Improper    Certifications    of 

School  Lands  and  of  Contracts  to  Sell 

the  Same,  see  supra,  397.  , 
Patents  Dated  Prior  to  Entry,  see  snpra, 

712. 


PUBLIC  LANDS,  L  i,  1. 


4913 


Contest  of  Entry  or  Location,  see  supra, 
727-736. 

Grounds  for  Relief  Generally  against  Ac- 
tion of  Land  Department,  see  supra, 
1011-1020. 

Cancelation  by  State,  of  State  Grants,  see 
infra,  1175-1179. 

Of  Virginia  Patents,  see  infra,  1358-1364. 

Federal  Question  as  to,  see  Appeal  and  Error, 
1827,  1857. 

Jurisdictional  Amount  on  Appeal,  see  Ap- 
peal and  Error,  483. 

First  Objecting  on  Appeal  to  Lack  of  Au- 
thonty  to  Bring  Suit,  see  Appeal  and 
Eror,  4660. 

Allowance  for  Improvements  on  Surrender 
of  Land,  see  Improvements,  8. 

Conclusiveness  of  Decree  Dismissing  Bill  for 
Cancelation,  see  Judgment,  311. 

Judgment  in  Ejectment  against  Occupant  as 
Bar  to  Suit  to  Vacate  Patent,  see  Judg- 
ment, 616. 

Relief  Granted  under  Prayer  for  Forfeiture, 
see  Pleading,  89. 

Of  Private  Land  Grant  under  Former  Gov- 
ernment, see  Private  Land  Claims,  I.  e. 

Forfeiture  for  Breach  of  Condition  Subse- 
quent, see  Real  Property,   23-25. 

See  also  Dismissal  and  IMscontinuance,  31. 

Fraud. 

Impeachment  for,  in  Ejectment,  see  su- 
pra, 946,  949. 

As  Ground  for  Denying  Confirmation  of 
Claim,  see  supra,  965. 

Effect  of  Knowledge  of  Fraud  on  De- 
fense of  Laches,  see  Limitation  of 
Actions,  135,  142. 

Sufficiency  of  Allegations  as  to,  see 
Pleading,  584. 

See  also  supra,  937,  1041,  1043,  1047, 
1048;   infra,  1085;   1087. 

1080.  Where  members  of  a  corporation  and 
its  employees  were  its  agents  in  obtaining 
from  the  government  for  its  coal  lands  that 
could  not  rightfully  have  been  entered  in  its 
own  name,  such  lands  were  fraudulently 
obtained,  and  the  patents  therefor  may  be 
set  aside  as  void,  in  a  suit  for  that  pur- 
pose by  the  United  States.  United  States  v. 
Trinidad  Coal  &  Coking  Co.  137  U.  S.  161, 
11  Sup.  Ct.  Rep.  57,  34:  640 
Sehow  V.  Harriman,  154  U.  S.  609,  Appx. 

and  14  Sup.  Ct.  Rep.  1209,  22:  556 

Cited  In  United  States  v.  Budd,  144  U.  S. 
182,  36  L.  ed.  386,  12  Sup.  Ct.  Rep.  575— 
rnlted  States  v.  American  Bell  Teleph.  Co. 
167  U.  8.  240,  42  L.  ed.  154,  17  Sup.  Ct. 
Bep.  800 — Opinion  of  Justices,  66  N.  H.  630. 
33  Atl.  1076— Grand  Lodge,  A.  O.  U.  W. 
T.  Bollman,  22  Tex.  Civ.  App.  Ill,  53  S. 
W.  829. 

1081.  Wh«re  officers  constituting  a  special 
tribunal  entered  into  a  conspiracy  to  issue 
patents  to  fictitious  persons,  in  pursuance  of 
which  they  fabricated  and  presented  docu- 
ments with  their  judgment,  to  those  having 
appellate  and  supervisory  authority  in  such 
matters,  it  was  a  fraud  upon  the  jurisdiction 
of  the  officers  of  the  Land  Department  at 
Washington,  justifying  a  cancelation  of  such 
patents,  and  not  the  mere  presentation  to 

U.  8.  Dig.— 308 


them   of   doubtful   and  disputed   testimony. 

Moffat  V.   United   States,   112   U.   S.   24,   5 

Sup.  Ct.  Rep.   10,  28:  623 

Cited   in    United    States   v.    Minor,   114   U.    8. 

241,  29   L.   ed.   113,   5   Sup.  Ct.  Rep.  836— 

Mullan  V.  United  States,  118  U.  S.  279,  30 

L.   ed.   173,    6   Sup.  Ct.   Rep.    1041 — Kirwan 

V.  Murphy,   189  U.  S.  54,  47  L.  ed.  705,  23 

Sup.    Ct.    Rep.    599 — Pepin   v.    Lautman,    28 

Ind.  App.  78,  62  N.  E.  60. 

1082.  One  claiming  under  a  trust  deed 
from  the  patentee,  with  knowledge  of  a  prior 
conveyance  of  the  timber  and  a  right  of  way, 
cannot  challenge  the  validity  of  such  con- 
veyance because  it  was  made  pursuant  to  an 
agreement  entered  into  prior  to  the  patent, 
in  consideration  of  an  advance  of  money  to 
enable  the  entryman  to  perfect  his  entry  and 
obtain  the  patent.  Hartman  v.  Butter  field 
Lumber  Co.  199  U.  S.  335,  26  Sup.  Ct.  Rep. 
63,  50:  217 
Cited  In  Orrell  v.  Bay  Mfg.  Co.  87  Miss.  637, 

40  So.  429. 

1083.  It  is  no  part  of  the  policy  of  §  5,  of 
the  act  of  Congress  of  March  31,  1830,  for 
the  suppression  of  fraudulent  practices  at 
public  sales  of  lands  of  the  United  States, 
to  encourage  frauds  by  releasing  the  fraud- 
ulent party  from  the  obligation  of  his  con- 
tract.    Fackler  v.  Ford,  24  How.  322, 

16:  690 

1084.  Where  a  person  entered  land  accord- 
ing to  law,  but  omitted  to  obtain  a  pat<>nt 
for  it,  and  another  person  afterwards  ol. 
tained  a  patent  from  the  United  States  In 
proceeding  as  if  it  were  vacant  land,  know- 
ing at  the  same  time  that  it  was  not  vacant, 
the  patent  thus  obtained  will  be  set  asiilc. 
•United  States  v.  Hughes,  11  How.  552, 

13:  80: 
Cited  in  Wright  v.  Roseberry,  121  U.   S.  517, 

30  L.  ed.  1047,  7  Sup.  Ct.  Rep.  985— Unlt«  cl 
States  V.  San  Jacinto  Tin  Co.  125  U.  S.  28<i. 

31  L.  ed.  750,  8  Sup.  Ct.  Rep.  850 — ^Unltod 
States  V.  American  Bell  Teleph.  Co.  128  U. 
S.  365,  32  L.  ed.  461,  9  Sup.  Ct.  Rep.  90— 
Re  Neagle  (Cunningham  v.  Neagle)  135  U. 
S.  67,  34  L.  ed.  72,  10  Sup.  Ct.  Rep.  658— 
Chandler  v.  Calumet  &  H.  Mln.  Co.  149  U. 
S.  03,  37  L.  ed.  662,  13  Sup.  Ct.  Rep.  798 
— Curtner  v.  United  States,  149  U.  S.  678, 
87  L.  ed.  895,  13  Sup.  Ct.  Rep.  1041 — Lar- 
rivlere  v.  Madegan,  1  Dill.  458,  Fed.  Cas. 
No.  8,096 — United  States  v.  Mullan,  7  Sawy. 
476,  10  Fed.  792 — Hayner  v.  Stanly,  8  Sawy. 
224,  13  Fed.  224— United  States  v.  Curtner, 
26  Fed.  298 — Godkin  v.  Cohn,  25  C.  C.  A. 
662,  53  U.  S.  App.  4,  80  Fed.  464— Olive 
Land  &  Development  Co.  v.  Olmstead,  103 
Fed.  576 — Cosmos  Exploration  Co.  v.  Gray 
Eagle  on  Co.  61  L.R.A.  238,  50  C.  C.  A. 
87,  112  Fed.  11 — Lux  v.  Haggln,  69  Cal. 
340,  10  Pac.  674 — Moody  v.  Arthur,  16  Kan. 
428 — Magulre  v.  Page,  23  Mo.  200— Magwlre 
V.  Tyler,  40  Mo.  439. 

^  Editorial  note. 

Patents  may  be  set  aside  for  fraud. 

5:381 
Perjury. 

Oath    of    Pre-einptor   that   he   has   not 
Agreed    to    Acquire    Title    for    An- 
other   as    Preventing    such    Other 
•    from      Charging      Pre-emptor      as 
Trustee,  see  supra,  914. 


4914 


PUBLIC  LANDS,  L  i,  1. 


Afl    Ground    for    Relief   Generally,    see 

supra,  1013,  1014,  1016. 
See  also  supra,  730. 

1085.  Where  there  were  no  actual  settlers 
and  improvements  on  any  of  the  lands,  as 
falsely  set  out  in  the  affidavits  in  support  of 
pre-emption  claims,  it  is  a  fraud  upon  the 
United  States  sufficient  in  equity  to  justify 
the  cancelation  of  the  patents;  but  it  is  not 
such  fraud  as  prevents  the  passing  of  a  legal 
title  by  the  patents.  Colorado  Coal  &  I.  Co. 
V.  United  SUtes,  123  U.  S.  307,  8  Sup.  Ct. 
Rep.  131,  31:182 
Cited  in  United  States  v.  San  Jacinto  Tin  Co. 

125  U.  S.  283.  31  L.  ed.  751,  8  Sup.  Ct. 
Rep.  850 — United  States  v.  American  Bell 
Teleph.  Co.  128  U.  S.  366,  32  L.  cd.  461,  0 
Sup.  Ct.  Rep.  90— United  States  v.  Marshall 
Silver  Min.  Co.  129  U.  S.  588,  32  L.  ed. 
738,  9  Sup.  Ct.  Rep.  343— United  States  v. 
American  Bell  Teleph.  Co.  167  U.  S.  240, 
42  L.  ed.  154,  17  Sup.  Ct.  Rep.  809— Hcad- 
ley  v.  Coffman,  38  Neb.  72,  56  N.  W.  701. 

1086.  Neither  the  remedy  at  law  provided 
by  U.  S.  Rev.  Stat.  §  2262,  nor  the  liability 
to  indictment  of  one  making  a  false  oath 
before  the  land  officers,  debars  the  United 
States  of  the  remedy  by  bill  in  chancery  to 
vacate  a  patent  obtained  by  fraudulent  prac- 
tices. United  States  v.  Minor,  114  U.  S. 
233,  5  Sup.  Ct.  Rep.  836,  29:  110 

Mistake. 

Sufficiency    of    Allegations    as    to,    see 

Pleading,  584. 
See  also  supra,  1041-1043,  1047,  1048. 

1087.  A  court  of  equity  may,  by  its  decree, 
vacate  and  annul  a  patent  for  land  when  the 
patent  was  executed  by  mistake  or  inad- 
vertence of  agents,  or  upon  false  sugges- 
tions.   Hughes  v.  United  States,  4  Wall.  232, 

18:  SOaU 
Cited  In  Moore  v.  Robblns,  96  V.  S.  533.  24 
L.  ed.  850— Wright  v.  Roseberry,  121  U.  S. 
517.  30  L.  ed.  1047,  7  Sup.  Ct.  Rep.  985 
— UnitPd  States  v.  San  Jacinto  Tin  Co.  125 
U.  S.  281,  31  L.  ed.  750,  8  Sup.  Ct.  Rep. 
8.f>o— United  States  v.  Beebe,  127  U.  S.  343, 
32  L.  ed.  123,  8  Sup.  Ct.  Rop.  1083 — Chand- 
ler V.  Calumet  &  H.  Min.  Co.  149  U.  S.  93, 
37  L.  ed.  662,  13  Sup.  Ct.  Rep.  798— Curt- 
ner  v.  United  States.  149  U.  S.  678,  37  L. 
ed.  895.  13  Sup.  Ct.  Rep.  1041 — Germanla 
Iron  Co.  V.  United  States,  165  U.  S.  383. 
41  L.  ed.  756,  17  Sup.  Ct.  Rep.  337— United 
States  V.  American  Bell  Teleph.  Co.  167  U. 
S.  240,  42  L.  ed.  154,  17  Sup.  Ct.  Rep.  800 
— Bookwalter  v.  Clark,  10  Fed.  792— United 
States  V.  Mullan,  7  Sawy.  475,  10  Fed.  792 
— Hayner  v.  Stanly,  8  Sawy.  224,  13  Fed. 
224 — United  States  v.  Curtner,  26  Fed.  298 
■ — Northern  P.  R.  Co.  v.  Cannon,  46  Fed. 
231 — Northern  P.  R.  Co.  v.  Cannon,  4  C. 
C.  A.  310,  7  U.  S.  App.  507.  54  Fed.  259— 
United  States  v.  Coos  Bay  Wagon  Road  Co. 
89  Fed.  153 — United  States  v.  Southern  P. 
R.  Co.  117  Fed.  552 — Sanborn  v.  Vance,  69 
Mich.  226.  37  N.  W.  273— Horsky  v.*  Moran. 
21  Mont.  356,  53  Pac.  1064— United  States 
v.  San  Pedro  ft  C.  D.  A.  Co.  4  N.  M.  589, 
17  Pac.  337 — Spiess  v.  Neuberg.  71  Wis.  287, 
5  Am.  St.  Rep.  211,  37  N.  W.  417. 

1088.  A  patent  for  land  issued  by  inad- 
vertence and  mistake,  in  violation  of  a  rule 
to  suspend  action  pending  motions  for  re- 


view of  the  Secretary's  decisions,  and  in  ig- 
norance of  the  fact  that  there  was  such  a 
motion  pending,  as  well  as  pending  appeals 
from  the  local  land  officers,  will  be  set  aside 
in  order  that  the  matters  of  fact  involved 
in  these  contests  may  be  settled  by  the  Land 
Department.  Germania  Iron  Co.  v.  United 
States,  165  U.  S.  379,  17  Sup.  Ct.  Rep.  337, 

41:754 
Cited  In  Duluth  ft  I.  Range  R.  Co.  v.  Roy,  173 
U.  S.  590.  43  L.  ed.  822,  19  Sup.  Ct.  Rep. 
549 — Bockflnger  v.  Foster,  190  U.  8.  124. 
47  L.  ed.  978,  23  Sup.  Ct.  Rep.  836— Oregon 
ft  C.  R.  Co.  V.  United  States,  190  U.  8.  197, 
47  L.  ed.  1016,  23  Sup.  Ct.  Rep.  673. 

Illegal  and  unauthorized  patents  gen- 
erally. 

Impeachment  for,  in  Ejectment,  see 
supra,  948,  950-952. 

Illegality  Generally,  of  Patents  for 
Grants  without  Authority,  see  also 
Private  Land  Claims,  41. 

See  also  supra,  938. 

1089.  In  the  issuance  of  patents  for  lands, 
public  officers  bind  the  government  only  with- 
in the  scope  of  their  lawful  authority. 
Leavenworth.  L.  ft  G.  R.  Co.  v.  United  States, 
92  U.  S.  733,  23:  634 
Cited  In  Mahn  v.  Harwood,  112  U.  S.  358,  28 

L.  ed.  667,  5  Sup.  Ct.  Rep.  174 — Doolan  v. 
Carr.  125  U.  S.  625,  31  L.  ed.  847,  8  Sup. 
Ct.  Rep.  1228 — Brewster  v.  Kansas  City, 
L.  ft  S,  K.  R.  Co.  25  Fed.  243— Lakln  v. 
Dolly,  53  Fed.  336 — Garrard  v.  Silver  P«ak 
Mines,  82  Fed.  583 — Neer  v.  Williams,  27 
Kan.  67 — Horsky  y.  Moran,  21  Mont  854, 
53  Pac.  1064. 

1090.  A  patent  for  public  lands  granted 
under  a  mistaken  notion  of  the  law  and 
without  authority  is  void.  Morris  v.  United 
States,  174  U.  S.  196,  19  Sup.  Ct.  Rep.  649, 

Cited  in   Snowden  y.   Loree,   33  Plttsb.   L.  J. 
N.  S.  06. 

1091.  A  patent  of  public  land  which  has 
not  been  authorized  by  law  is  void.  Sher- 
man v.  Buick,  93  U.  S.  209,  23:  849 
Cited  in  Ivanhoe  Min.  Co.  v.  Keystone  Consol. 

Min.  Co.  102  U.  S.  173,  26  L.  ed.  128— 
Lake  Superior  Ship  Canal,  R.  ft  Iron  Co. 
y.  Cunningham.  44  Fed.  831 — United  States 
V.  Culver,  52  Fed.  83 — Northern  P.  R.  Co. 
V.  McCormick,  19  C.  C.  A.  167,  44  U.  8. 
App.  396,  72  Fed.  738 — New  Dundorberj? 
Min.  Co.  V.  Old.  25  C.  C.  A.  120.  40  U.  S. 
App.  201,  70  Fed.  602 — King  v.  Mc Andrews. 
50  C.  C.  A.  32,  111  Fed.  863— Knabe  v. 
Burden,  88  Ala.  439,  7  So.  02 — Anderson  v. 
B artels,  7  Colo.  263,  3  Pac.  225— Schwenke 
V.  Union  Depot  ft  R.  Co.  7  Colo.  614,  5  Pac. 
816 — Lee  v.  Justice  Min.  Co.  2  Colo.  App. 
124,  20  Pac.  1020— State  v.  Shevlln-Car- 
penter  Co.  62  Minn.  106,  64  N.  W.  81 — 
Horsky  v.  Moran,  21  Mont.  353,  53  Pac. 
1064 — Rose  v.  Richmond  Min.  Co.  17  Nev. 
64,  27  Pac.  1105— Stewart  v.  Altstock,  22 
Or.  187,  20  Pac.  553. 

1092.  A  patent  in  due  form  of  law  is 
valid  in  actions  at  law;  but,  if  the  officers 
of  the  government  acted  without  authority, 
then  their  act  was  void  for  want  of  power 
in  them  to  act.    Lake  Superior  Ship  Canal, 
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R  k  Iron  Co.  ▼.  Cunningliam,  156  U.  S.  354, 
15  Sup.  Ct.  Rep.  103,  39:  183 

Cited  in  Wisconsin  C.  B.  Co.  v.  Forsyttae, 
159  U.  8.  61,  40  L.  ed.  76.  15  Sup.  Ct.  Rep. 
1020 — United  States  t.  Winona  &  St.  P.  R. 
Co.  15  C.  C.  A.  104,  32  U.  8.  App.  272,  67 
Fed.  956 — New  Dunderberg  Min.  Co.  v.  Old, 
25  C.  C.  A.  120,  49  IT.  8.  App.  201,  79 
Fed.  602 — ^Klng  v.  Mc Andrews,  50  C.  C.  A. 
32,   111    Fed.  863. 

1093.  A  legal  title  passed  by  patent  for 
public  lands  is  good  as  against  a  stranger 
with  no  equities,  whether  it  is  valid  or  not 
as  against  some  other  party.  Niles  v.  Cedar 
Point  Club,  175  U.  S.  300,  20  Sup.  Ct.  Rep. 
124,  44:  171 

Patent  to  lands  already  granted  or  not 
disposable. 

See  also  Dismissal  and  Discontinuance, 
19. 

1094.  A  patent,  like  the  deed  of  an  indi- 
vidual, is  inoperative  if  the  government 
never  owned  the  property,  or  had  previ- 
ously conveyed  it,  or  had  dedicated  it  to 
uses  which  precluded  its  sale.  Steel  v.  St. 
Louis  Smelting  &  Ref.  Co.  106  U.  S.  447,  1 
Sup.  Ct.  Rep.  389,  27:  226 
Cited  In  Lake  Superior  Ship  Canal,  B.  &  Iron 

Co.  V.  Cunningham,  155  U.  8.  374,  39  L. 
ed.  190,  15  Sap.  Ct.  Rep.  103 — Burr  v. 
Greeley,  3  C.  C.  A.  358,  10  U.  8.  App.  409, 
52  Fed.  927 — Northern  P.  R.  Co.  v.  Cannon, 
4  C.  C.  A.  309.  7  U.  8.  App.  607,  54  Fed. 
258 — De  Laoey  v.  Northern  P.  R.  Co.  19 
C.  C.  A.  162,  44  U,  8.  App.  257,  72  Fed. 
731— Ledbetter  v.  Borland,  128  Ala.  42.*), 
29  So.  579— Klauber  v.  Higglns,  117  Cal. 
456,  49  Pac.  466. 

1095-99.  Patents    for    lands    which    have 

been  previously  granted,  reserved  from  sale, 

or  appropriated,  are  void.    Riley  v.  Welles, 

154  U.  S.  578  Appx.  and  14  Sup.  Ct.  Rep. 

1166,  19: 648 

Reichart  v.  Felps,  6  Wall.  160,  18:  849 

Easton  ▼.  Salisbury,  21  How.  426,      16:  181 

Polk  V.  Wendal,  9  Cranch,  87,  3:  665 

Best  V.  Doe  ex.  dem.  Polk  (Best  ▼.  Polk)  18 

WaU.  112,  21 :  805 

Minter  v.  Crommelin,  18  How.  87,      15:  279 

Morton  ▼.  Nebraska,  21  Wall.  660,      22:  639 

DistinffuUhed  in    St.   Paul   &  N.   P.   R.   Co.   v. 

8t.    Paul.    M.    ft   M.    R.    Co.    57    Fed.    273— 

United  SUtes  v.  Winona  k  St  P.  R.  Co.  15 

C.    C.   A.   104,    32   U.    8.    App.   272,    67    Fed. 

956 — Chaves    v.    Chavez    de    Sanchez,    7    N. 

H.   86,   32   Pac.    137 — People   v.    Mauran,    E 

"  Denlo,  400. 

Cited  in  United  States  v.  Arredondo,  6  Pet.  728, 
8  L.  ed.  561— O'Brien  v.  Perry,  1  Black,  139, 
17  L.  ed.  116— Rice  v.  Minnesota  &  N.  W.  R. 
Co.  1  Black,  375,  17  L.  ed.  152 — Morton  v. 
Nebraska,  21  Wall.  675,  22  L.  ed.  645— Mahn 
V.  Harwood,  112  U.  8.  358,  28  L.  ed.  667, 
5  Sop.  Ct  Rep.  174 — Wright  v.  Roseberry, 
121  U.  8.  520,  80  L.  ed.  1048,  7  Sup.  Ct  Rep. 
985— Colorado  Coal  k  I.  Co.  v.  United  States, 
123  U.  S.  326,  31  L.  ed.  189,  8  Sup.  Ct.  Rep. 


131— Doolan  v.  Oarr,   125  U.  8.  625,  31   L. 
ed.    847,    8    Sup.    Ct.   Rep.    1228 — Knight   v. 
I'nlted  Land  Aaso.  142  U.  8.  176,  35  L.  ed. 
979,    12    Sup.    Ct.    Rep.    258— Lake   Superior 
Ship  Canal,  R.  &  Iron  Co.  v.  Cunningham,  155 
U.  S.  374,   39  L.  ed.   190,   15  Sup.   Ct  Rep. 
103 — Burfenning  v.  Chicago,  St.  P.  M.  k  O. 
R.  Co.  163  U.  S.  323,  41  L.  ed.  176,  16  Sup. 
Ct  Rep.  1018— United  States  v.  Conway,  175 
U.  S.  68,  44  L.  ed.  75,  20  Sup.  Ct  Rep.  13— 
Chamberlain  v.  Marshall,  8  Fed.  409 — United 
States  V.  Reed,  28  Fed.  486 — Lake  Superior 
Ship  Canal,  R.  A'lron  Co.  v.  Cunningham,  44 
Fed.  831 — ^Northern  P.  R.  Co.  v.  Cannon,  46 
Fed.   238— United  States  v.   Culver,  52  Fed. 
83 — Burr  v.  Greeley,  3  C.  C.  A.  358,   10  U. 
S.  App.  409,  52  Fed.  927^Lakin  v.  Dolly,  53 
Fed.   336 — Northern  P.  R.  Co.  v.  Cannon,  4 
C.  C.  A.  309,  7  U.  8.  App.  507,  54  Fed.  258 — 
United  States  v.  Winona  ft  St  P.  R.  Co.  15 
C.  C.  A.  104,  32  U.  8.  App.  272,  67  Fed.  956 
— Northern  P.  R.  Co.  v.  McCormick.  19  C.  C. 
A.    167,   44   U.   S.   App.   396,   72   Fed.   738— 
New  Dunderberg  Min.  Co.  v.  Old,  25  C.  C.  A. 
120,  49  U.  8.  App.  201,  79  B'ed.  602— Garrard 
V.  Silver  Peak  Mines,  82  Fed.  583 — Southern 
P.  R.-  Co.  V.  Oroeck,  31  C.  C.  A.  336,  59  U. 
S.    App.   366,   87    Fed.    972 — King  v.    McAn- 
drews,    104   Fed.   432 — King   v.    McAndrews, 
50  C.  C.  A.  32,  111  Fed.  863— United  Land 
Asso.  V.  Knight,  85  Cat  462,  24  Pac.  818 — 
Parker   v.    Duff,    47    Cal.    562.   Ballance    v. 
McFadden,    12    III."   324— Payne    v.    Markle, 
89    111.   70— Kaskaskia  v.   McCIure,    167    111. 
36,   47   N.    E.   72— Tolleston   Club   v.    State, 
141    Ind.    209,    38    N.    E.    214 — Emslle    v. 
Young,  24  Kan.  744 — Janes  v.  Wilkinson,  2 
Kan.  App.  366,  42  Pac.  735 — Crane  v.  Reed- 
er,  25   Mich.   313 — Land  v.  Keirn,   52  Miss. 
351 — Easton  v.  Salisbury,  23  Mo.  106 — Gib- 
son   V.    Chouteau,    39    Mo.    561 — LeBean    v. 
Armltage,  56  Mo.   194 — Elting  v.   Gould,  96 
Mo.  538,  9  S.   W.  922 — Mantle  v.  Noyes,  5 
Mont.  291,  5  Pac.  856 — Silver  Bow  Min.  ft 
Mill.  Co.  V.  Clark,  5  Mont  422,  5  Pac.  570 — 
United  SUtes  v.  Blsel,  8  Mont.  29,  19  Pac. 
251— llorsky  v.  Moran,  21  Mont  354,  63  Pac. 
1064— Rose   V.   Richmond   Min.   Co.    17   Nev. 
64,  27  Pac.   1105— Pino  v.   Hatch,   1  N.   M. 
140 — Chavez  v.  Chavez  de  Sanchez,  7  N.  M. 
86,  32  Pac.  137— Hewitt  v.  Schultz,  7  N.  D. 
606,    76    N.    W.    230— Webster   v.    Clear,    49 
Ohio,  400,  31  N.   B.  744 — Flanagan  v.   For- 
sythe,  6  Okla.  240,  50  Pac.  152— Stewart  v. 
Alstock,  22  Or.   188,  29  Pac   553 — Moss  v. 
Gibbs,  10  Heisk.  286 — Goode  v.  McQueen,  3 
Tex.    235 — Todd    v.    Fisher,    26    Tex.    241 — 
Bryan  v.  Shirley,  53  Tex.  459 — Day  Land  ft 
Cattle  Co.  V.  State,  68  Tex.  541,  4  8.  W.  865 
— Davis  V.  Moyles,  76  Vt  32,  56  Atl.  174 — 
Northern  P.  R.  Co.  v.  Miller,  20  Wash.  31,  54 
Pac.  603. 

1100.  While    a    patent    possesses    prima 

facie  the  highest  verity,  it  will  be  declared 

void  where  it  appears  to  have  been  issued 

for  land  previously    patented    or    reserved 

from  appropriation.    Stoddard  v.  Chambers, 

2  How.  284,  11:269 

Cited  in  Menard  v.  Massey,  8  How.  309,  12  L. 

ed.  1091 — Morehouse  v.  Phelps,  21  How.  305, 

16  L.  ed.  143 — Best  v.  Polk    (Best  v.  Doe) 

18    Wall.    117,    21    L.    ed.    807— Mackay    v. 

Easton,   19   Wall.  632,  22  L.  ed.  214^Doo- 
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Ian  V.  Carr,  125  U.  S.  625,  31  L.  ed.  847, 
8  Sup.  Ct.  Rep.  1228 — Lake  Superior  Ship 
Canal,  R.  &  Iron  Co.  v.  Cunnlugham,  155 
U.  S.  373.  39  L.  ed.  190,  15  Sup.  Ct.  Rep. 
103 — Bunnel  t.  Stoddard,  Fed.  Cas.  No.  2,- 
135— Lake  Superior  Sblp  Canal,  R.  &  Iron 
Co.  V.  Cunningham,  44  Fed.  831 — Northern 
P.  R.  Co.  V.  Cannon,  40  Fed.  238— United 
States  V.  Culver,  52  Fed.  83 — Northern  P. 
R.  Co.  V.  Cannon,  4  C.  C.  A.  309,  7  U.  S. 
App.  507,  54  Fed.  258 — United  States  v. 
Winona  &  St.  P.  R.  Co,  15  C.  C.  A.  104, 
32  U.  S.  App.  272,  67  Fed.  956— New  Dun- 
derberg  Min.  Co.  v.  Old,  25  C.  C.  A.  120,  49 
U.  S.  App.  201,  79  Fed.  602 — Garrard  v. 
Silver  Peak  Mines.  82  Fed.  583— ITnlted 
States  V.  Central  P.  R.  Co.  84  Fed.  220— 
King  V.  McAndrews,  50  C.  C.  A.  32.  Ill 
Fed.  863 — Crommelin  v.  Mlnter,  9  Ala.  604 
— Bates  V.  Herron,  35  Ala.  123 — McTyer  v. 
McDowell,  ^6  Ala.  45— Ledbetter  v.  Bor- 
land, 128  Ala.  423,  29  So.  579 — Bacon  v. 
Tate,  22  Ark.  533— Kile  v.  Tubbs,  23  Cal. 
443 — Lee  v.  Justice  MIn.  Co.  2  Colo.  App. 
124,  29  Pac.  1020 — Ballance  v.  McF'adden, 
12  111.  323— Danfortb  v.  Morrlcal,  84  111. 
460— Moyer  v.  McCuI lough,  1  Ind.  344 — 
Sumner  v.  Coleman,  23  Ind.  93 — Mason  v. 
Cooksey,  51  Ind.  524 — Moyer  v.  McCulIough, 
Smith  (Ind.)  ^4 — Arnold  v.  Grimes,  2  Iowa, 
12 — Rankin  v.  Miller,  43  Iowa,  17 — Jewell 
v.  Porche,  2  La.  Ann.  149 — McGill  v.  Mc- 
Gill,  4  La.  Ann.  266— Ooane  v.  New  Orleans 
k  O.  R.  Co.  11  La.  Ann.  506— Hood  v.  Mar- 
tin, 11  La.  Ann.  554 — Atty-Gen.  v.  Smith, 
31  Mich.  864— State  v.  Ham,  19  Mo.  002— 
Horsky  v.  Moran.  21  Mont.  354,  53  Pac. 
1064 — Gibson  v.  Chouteau,  39  Mo.  564 — 
Magwire  v.  Tyler,  40  Mo.  434 — Land  v. 
Keirn,  52  Miss.  351 — Wray  v.  Doe,  10  Smedes 
&  M.  462— Silver  Bow  Min.  &  Mill.  Co.  v. 
Clark,  5  Mont.  422,  6  Pac.  570 — Franklin 
V.  Kelley,  2  Neb.  96 — Mantle  v.  Noyes,  5  Mont. 
291,  5  Pac.  856 — ^Rose  v.  Richmond  Min. 
Co.  17  Nev.  64,  27  Pac.  1105 — Roseberry 
V.  Hollister,  4  Ohio  St.  307 — Saunders  v. 
Niswanger,  11  Ohio  St.  310 — Webster  t. 
Clear,  49  Ohio  St.  400,  31  N.  E.  744— 
Webster  v.  Clear,  49  Ohio  St.  400,  31  N. 
B.  744— Stewart  v.  Altstock,  22  Or.  188,  29 
Pac.  553 — Hancock  v.  McKinney,  7  Tex.  440 
— State  V.  Delesdenler.  7  Tex.  108 — Sher- 
wood v.  Fleming,  25  Tex.  Supp.  427 — Pat- 
rick V.  Nance,  26  Tex.  301 — Day  Land  ft 
Cattle  Co.  T.  State,  68  Tex.  641,  4  S.  W. 
866. 

1101.  Where  lands  included  in  a  patent 
issued  by  the  Land  Department  are  not  at 
the  time  public  property,  having  been  pre- 
viously disposed  of,  the  Department  has  no 
jurisdiction  to  transfer  the  land,  and  its 
attempted  conveyance  by  patent  is  inoper- 
ative and  void.  Davis  v.  Wiebbold,  139  U. 
8.  507,  11  Sup.  a.  Rep.  628,  35:  238 

1102.  Under  the  act  of  March  3,  1803,  § 
12,  such  lands  only  were  authorized  to  be 
offered  for  sale  as  had  not  been  appropriated 
by  the  previous  sections  of  the  law,  and  cer- 
tificates granted  by  the  commissioners  in 
pursuance  thereof.  A  right,  therefore,  to  a 
particular  tract  of  land,  under  a  donation 
certificate,  is  superior  to  the  title  under  the 


patent  of  one  who  purchased  the  same  at 
public  sale  after  the  certificate  was  given. 
Ross  V.  Doe  ex  dem.  Barland,  1  Pet.  655, 

7:  302 
DUtinguiahed  In  Bagnell  v.  Broderick,  13  Pet. 
450,  10  L.  ed.  242. 

Cited  In  Doe  ex  dem'.  Pollard  ▼.  Files,  3  Aln. 
52 — Smith  V.  Athern,  34  Cal.  512 — Poppe 
V.  Atbearn,  42  Cal.  615 — Arnold  v.  Grimes, 
2  Iowa,  13 — Stephenson  v.  Smith,  7  Mo. 
643 — Lewis  v.  Mixon,   11  Tex.  571. 

1103.  A  patent  afterwards,  to  another, 
for  any  of  the  lands  legislatively  confirmed 
in  Missouri  by  the  act  of  1812  would  be 
void.     Glasgow  v.  Hortiz,  1  Black,  695, 

17: 110 
Cited  In  MerrUl  y.  Hartwell,  11  Mich.  202. 

1104.  A  patent  is  sufficient  to  pass  title 
to  lands  which  remain  in  the  government, 
although  a  portion  of  the  lands  covered  by 
such  deed  was  within  a  prior  grant,  and  the 
power  of  the  land  office  was  exhausted  by 
the  first  deed  as  to  the  lands  granted  there- 
by.   Adam  v.  Norris,  103  U.  S.  691,    26:  583 

1105.  Entry  by  and  patent  to  a  mining 
company  from  the  land  office  did  not  confer 
title  to  a  sixteenth  section  of  land  in  Mich- 
igan. The  compact  with  the  state  upon  its 
admission  preserved  every  such  section  for 
school  purposes.  Cooper  v.  Roberts,  18 
How.  173,  15:  338 

1106.  Where  land  claimed  is  within  the 
limits  of  a  reservation  legally  made  by  the. 
President  for  military  purposes,  the  patents 
issued  therefor  are  without  authority  and 
void.  Stone  v.  United  States  (United 
States  V.  Stone)  2  Wall.  525,  17:  765 
Cited  in   Mullan   v.  United   States,   118   XT.   S. 

278,  30  L.  ed.  173,  6  Sup.  Ct.  Rep.  1041 
—Benson  v.  United  States,  146  U.  S.  331. 
36  L.  ed.  994,  13  Sup.  Ct.  Rep.  60— United 
States  V.  American  Bell  Teleph.  Co.  1^7 
U.  S.  240,  42  L.  ed.  154,  17  Sup.  Ct.  Rep 
809— Clark  v.  Herington,  186  U.  S.  210, 
46  L.  ed.  1131,  22  Sup.  Ct.  Rep.  872— 
Chamberlain  v.  Marshall,  8  Fed.  410— United 
States  V.  Williams,  30  Fed.  315— United 
States  V.  Culver,  52  Fed.  83 — United  States 
▼.  Winoila  &  St.  P.  R.  Co.  15  C.  C.  A.  105, 
32  U.  S.  App.  272,  67  Fed.  956— United 
States  V.  Central  P.  R.  Co.  84  Fed.  220— 
King  V.  McAndrews,  104  Fed.  432— Parker 
V.  Duff,  47  Cal.  562— Richards  v.  Griffith,  1 
Kan.  App.  524,  41  Pac.  196— Sage  v.  Rud- 
nlck,  91  Minn.  334,  100  N.  W.  106. 

Patents  to  mineral  lands. 

1107.  Under  the  acts  granting  lands  to 
the  Union  Pacific,  Central  Pacific,  and  West- 
ern Pacific  Railroad  Companies,  a  patent 
for  mineral  lands  then  being  mined  cannot  be 
upheld  in  favor  of  one  who  applied  for  it 
with  knowledge  of  their  character.  West- 
em  P.  R.  Co.  V.  United  States,  108  U.  S.  510, 
2  Sup.  Ct.  Rep.  802,  27:806 
Cited  in   Mullan   v.   United    States,   118   U.   S. 

276,  30  L.  ed.  172,  6  Sup.  Ct.  Rep.  1041— 
Colorado  Coal  &  I.  Co.  v.  United  States. 
123  U.  8.  326,  31  L.  ed.  190,  8  Sup.  Ct. 
Rep.  131— United  States  v.  American  Bell 
Teleph,  Co.  167  U.  S.  240,  42  L.  ed.  154. 
17  Sup.  Ct.  Rep.  809— ^United  States  v.  Reed, 
28  Fed.  486 — Wimmcr  y.  Simon.  9  Utah, 
382,   35   Pac.   507. 

.1108.  Grants  of  public  lands  by  Congress, 


PUBLIC  LANDS,  I.  i.  1. 


4917 


which  exclude  mineral  lands,  will  not  be 
rendered  nugatory  after  the  title  has  passed, 
bT  any  suroequent  discovery  of  minerals. 
Shaw  V.  Kellogg,  170  U.  S.  312,  18  Sup.  Ct. 
Rep.  632,  42:  1050 

Cited  In  Cosmos  Exploration  Co.  t.  Gray  Eagle 
OU  Co.  104  Fed.  44. 

1103.  One  to  whom  lots  in  a  town-site 
have  been  conveyed  pursuant  to  U.  S.  Rev. 
Stat,  title  32,  chap.  8,  U.  S.  Comp.  Stat. 
1901,  p.  1454,  cannot  be  deprived  of  them 
because  of  a  subsequent  discovery  of  min- 
erals in  them  and  the  issue  of  a  patent  to 
the  discoverer.  Davis  v.  Wiebbold,  139  U. 
S.  507,  11  Sup.  Ct.  Rep.  628,  35:  238 

Cited   in    Northern    P.    R.    Co.    t.    Wright.    51 

FM.  71 — McCormick  v.  Sutton,  97  Cal.  876. 

32  Pac.  444 — Chambers  v.  Jones,   17   Mont. 

162,   42  Pac.  758. 

1110.  New  discoveries,  after  sale,  by 
which  land  becomes  profitable  to  work  as  a 
mine,  cannot  affect  the  title  as  it  passed  at 
the  time  of  sale.  Colorado  Coal  &  I.  Co.  v. 
United  SUtes,  123  U.  S.  307,  8  Sup.  a. 
Rep.  131,  31 :  182 
Cited  In   United   States  ▼.   Central   P.   R.    Co. 

93  Fed.  874 — Olive  Land  &  Development  Co. 
T.  Olmstead,  103  Fed.  576 — Cosmos  Explo- 
ration Co.  V.  Gray  Eagle  Oil  Co.  104  Fed. 
44. 

Patent  to  deceased  or  flctltlons  person 

or  in  wrong  name. 

Rights  of  Innocent  Purchasers,  see  in- 
fra, 1127,  1132. 

Power  of  Land  Department  to  Issue 
New  Patent  to  Holder  to  Correct 
Mistake  in  Name,  see  infra,  1139. 

1111.  Prior  to  the  act  of  1836  a  patent 
issued  in  the  name  of  a  person  who  was 
dead  at  the  time  it  was  issued  is  void. 
Morehouse  v.  Phelps,  21  How.  294,  16:  140 
Cited  in  Tarver  v.  Smith,  38  Ala.  140. 

1112.  Patents  issued  to  fictitious  parties 
do  not  transfer  the  title,  and  no  one,  even 
a  snbaequent  bona  fide  purchaser,  can  de- 
rive any  right  under  a  conveyance  to  a  flcti- 
tioua  patentee.  Moffat  v.  United  States, 
112  U.  S.  24.,  5  Sup.  Ct.  Rep.  10,  28:  623 
Cited    In    Colorado    Coal    ft    I.    Co.    v.    United 

States,  123  U.  S.  324,  31  L.  ed.  189,  8  Sup. 
Ct  Rep.  131 — United  States  v.  American 
Bell  Telepb.  Co.  128  U.  S.  366,  32  L.  ed. 
461.  9  Sup.  Ct.  Rep.  90— United  States  v. 
Iron  Silver  MIn.  Co.  128  U.  S.  G78,  32  L. 
ed.  673.  9  Sup.  Ct.  Rep.  195 — United  States 
T.  Williams,  30  Fed.  315 — United  States  v. 
Reed,  53  Fed.  400 — Farrand  v.  Land  ft  River 
Improv.  Co.  30  C.  C.  A.  132,  58  U.  S.  App. 
559,  80  Fed.  397— United  States  v.  Hyde, 
132  Fed.  547. 

1113.  No  title  passes  from  the  United 
States  by  a  patent  issued  to  a  fictitious 
person.  Sampeyreac  v.  United  States,  7 
Pet.  222,  8:  665 
Cited   in   United   States   v.    Southern   Colorado 

Coal  &  Town  Co.  5  McCrary,  669,  18  Fed. 
277. 

1114.  Although  a  patent  for  lands  issued 
after  the  death  of  the  patentee  passes  no 
title  to  the  lands,  such  a  patent,  under  the 
act  of  1807,  ia  sufficient  to  withdraw  the 


lands  from  any  subsequent  location.  Gallo- 
way V.  Finley,  12  Pet.  264,  9:  1079 
Cited  in  McArthur  v.  Dun,  7  How.  270,  12  L. 
ed.  697 — Maxwell  v.  Moore,  22  How.  191,  16 
L.  ed.  253 — ^Nlswanger  v.  Saunders,  1  Wall. 
439,  17  L.  ed.  601 — Davenport  v.  Lamb,  13 
Wall.  427,  20  L.  ed.  657— De  La  Vergne 
Refrigerating  Mach.  Co.  v.  Featherstone,  147 
U.  S.  226,  37  L.  ed.  144,  13  Sup.  Ct.  Rep. 
283 — United  States  v.  Southern  Colorado 
Coal  ft  Town  Co.  5  McCrary,  669,  18  Fed 
277 — De  La  Vergne  Refrigerating  Mach.  Co. 
V.  Featherstone,  49  Fed.  917 — Farrand  v. 
Land  ft  River  Improv.  Co.  30  C.  C.  A.  132, 

68  U.  S.  App.  559,  86  Fed.  397— Oliver  v. 
Forbes,    17    Kan.    129 — Watklns    v.    Gibblna, 

10  La.  Ann.  143— Suthon  v.  Castille,  12  La. 
Ann.    892— Thomas    v.    Wyatt,    25    Mo.    26, 

69  Am.  Dec.  446 — Heydenfeldt  v.  Daney  Gold 
ft  S.  Mln.  Co.  10  Nev.  306— Price  v.  Johns- 
ton,  1  Ohio  St.  396 — Stubblefleld  v.  Boggs, 
2    Ohio    St.    219 — Saunders    v.    NIswanger, 

11  Ohio  St.  304— Winsor  v.  O'Connor,  69 
Tex.  677,  8  S.  W.  619. 

1115.  A  patent  for  land  erroneously  is- 
sued to  James  Bell  upon  certificates  of  pay- 
ment by  John  Bell  as  purchaser,  and  deliv- 
ered to  the  latter,  conveys  no  title  to  the 
former,  but  may  be  surrendered  by  John, 
and  a  new  one  issued  in  his  name.  Bell  v. 
Hearne,   19  How.  252,  15:  614 

Defects  cured  by  patent. 

1116.  Defects  in  the  preliminary  steps 
which  are  required  by  law  are  cured  by 
patent.  Hoofnagle  v.  Anderson,  7  Wheat. 
212,  5: 437 
Distinguished  in  Lake  Superior  Ship  Canal,  R. 

ft  Iron  Co.  V.  Cunningham,  44  Fed.  839. 

Cited  in   White   v.   Allen,    3   Or.    111. 

1117.  A  defect  in  a  survey  is  cured  by  the 
issue  of  a  patent  thereon.  Mackay  ▼. 
Easton,  19  Wall.  619,  22:  211 

Wlio  may  object. 

Right  to  Object  to  Partition  by  Sur- 
veyor-General, between  Oregon  Do- 
nation Claims,  see  siipra,  557. 

To  Breach  of  Condition  in  Swamp  Land 
Grant,  see  supra,  428-430. 

To  Power  to  Cancel  Entry  on  Com- 
plaint of  One  Not  a  Bona  Fide 
Claimant,  see  supra,  734. 

See  also  supra,  431. 

1118.  A  stranger  to  a  title  under  a  patent 
cannot  complain  of  the  act  of  the  govern- 
ment with  respect  to  it.  St.  Louis  Smelting 
&  Ref.  Co.  V.  Kemp,  104  U.  S.  636,  26:  875 
Cited  in  Wight  v.  Dubois,  21  Fed.  694— Beley 

V.  Naphtaly,  10  C.  C.  A.  400,  44  U.  S.  App. 
232,  78  Fed.  128 — Nome-Sinook  Co.  v.  Simp- 
son, 1  Alaska,  583 — Taylor  v.  Winona  &  St. 
P.  R.  Co.  45  Minn.  08,  47  N.  W.  453— 
Tucker  v.  Chicago.  St.  P.  M.  &  O.  R.  Co. 
91  Wis.   682,  65  N.  W.  515. 

1119.  Where  the  government  has  issued 
its  patent  for  public  land  to  one  having  a 
pre-emption  right  which  has  attached  there' 
to,  and  has  received  payment  therefor,  no 
one  but  the  government  can  inquire  into 
the  bona  fides  of  the  transaction.  Sioux 
City  &  I.  F.  Town  T^t  &  Land  Co.  v. 
Griffey,  143  U.  S.  32,  12  Sup.  Ct.  Rep.  36?. 

36:  '.  'r 
Cited  in  Jones  v.  Oemler,  110  Ga.  218,  35  S. 
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E.  375 — South  End  Min.  Co.  ▼.  Tinney,  22 
Ney.  57,   85  Pac.   89. 

1120.  Objections  involving  questions  be- 
tween a  claimant  of  public  lands  and  the 
government,  which  has  granted  him  a  pat- 
ent, cannot  be  raised  in  a  suit  by  a  railroad 
company  or  its  grantees  claiming  under  a 
grant  which  did  not  include  the  lands. 
Weeks  v.  Bridgman,  159  U.  S.  541,  16  Sup. 
a.  Rep.  72,  40:  253 

1121.  If  a  patent  has  been  irregular- 
ly issued,  the  government  may  provide 
means  for  repealing  it;  but  no  individual 
has  a  right  to  annul  it,  to  consider  the 
land  as  still  vacant,  and  to  appropriate  it 
to  himself.  Hoofnagle  v.  Auderson,  7 
Wheat.  212,  5:  437 
Cited  in  Witberspoon  v.  Olcott,  56  CCA.  173. 

119  Fed.  177 — Janes  v.  Wilkinson,  2  Kan. 
App.  369,  42  Pac.  735 — Hammond  v.  St.  Lou- 
is Public  Scbools,  8  Mo.  83 — Horsky  v. 
Moran.  21  Mont.  355,  53  Pac.  1064 — Todd 
T.    Fisher,   26   Tex.    242. 

Reimbursement  for  Improvements. 

1122.  The  value  of  improvements  made  on 
public  lands  in  Alaska  by  a  mere  trespasser, 
occupying  the  land  without  a  shadow  of  title, 
cannot  be  recovered  from  the  United  States 
upon  the  selection  of  the  land  in  question 
by  the  government,  in  accordance  with  the 
act  of  March  3,  1891  (26  Stat,  at  L.  1100, 
chap.  561),  §  14,  for  a  fish-culture  station. 
Russian-American  Packing  Co.  v.  United 
States,  199  U.  S.  570,  26  Sup.  Ct.  Rep.  157, 

50:  314 

Royal  Packing  Co.  v.  United  States,  199  U. 

S.  579,  26  Sup.  Ct  Rep.  159,  50:  316 

1123.  A  person  who  makes  improvements 
upon  public  land,  knowing  that  he  has  no 
title,  and  that  the  land  is  open  to  explora- 
tion and  sale  for  its  minerals,  and  makes  no 
efifort  to  secure  the  title  to  it  as  such,  has  no 
claim  to  compensation  for  his  improvements 
as  an  adverse  holder  in  good  faith,  when  such 
sale  is  made  to  another,  and  the  title  is 
passed  to  him  by  a  patent  of  the  United 
States.  Sparks  v.  Pierce,  115  U.  S.  408,  6 
Sup.  Ct.  Rep.  102,  29:  428 

Relmbnrsement  for  pnrcliase  price. 

Right  to  Recover  First  Payment  on 
Abandoning  Land  Entry,  see  supra, 
819. 

In  Suits  by  the  United  States,  see  infra, 
1152-1154. 

1124.  A  decree  for  the  return  of  purchase 
money,  or  for  costs,  is  not  required  in  a 
suit  to  determine  title,  on  holding  that  a 
patent  is  void,  when  its  invalidity  does  not 
appear  on  its  face,  but  is  shown  by  extrin- 
sic evidence,  and  the' party  claiming  under 
it  has  not  abandoned  the  controversy  re- 
specting the  title.  Morris  v.  United  States, 
174  U.  S.  196,  19  Sup.  Ct  Rep.  649,  43:  946 
Cited  in  Ledbetter  v.   Borland,   128   Ala.  423, 

29  So.  579. 

1125.  A  purchaser  of  the  original  rights  of 
an  entryman  at  an  execution  sale  against 
him  or  his  grantee  is  not  an  assign  within 
the  meaning  of  the  act  of  June  16,  1880,  § 


2  ( 21  Stat,  at  L.  287,  chap.  244,  U.  S.  Comp. 
SUt   1901,  p.  1415),  providing  that  when 
for  any  cause  an  entry  of  public  lands  has 
been  erroneously  allowed,  and  cannot  be  con- 
firmed, repayment  shall  be  made  of  the  con- 
sideration to  the  entryman  "or  to  his  heirs 
or    assigns,''    upon    the    surrender    of    the 
duplicate  receipt  and  the  execution  of  a  re- 
linquishment of  all  claims  to  the  land,  since 
voluntary  assigns  only  are  contemplated  by 
this  section.     Hoffeld  v.  United  States,  186 
U.  S.  273,  22  Sup.  Ct.  Rep.  927,         46:  1160 
Cited  in  United  States  v.  Commonwealth  Title 
Ins.  &  T.  Co.  193  U.  S.  655,  48  L.  ed.  831, 
24   Sup.  Ct.  Rep.  546 — Commonwealth  Title 
Ins.  &  T.   Co.  T.  United  States,  37  Ct.   CI. 
537. 

1126.  One  who  seeks  to  take  advantage  of 
the  act  of  June  16,  1880,  §  2  (21  Stat,  at  L. 
287,  chap.  244,  U.  S.  Comp.  Stat  1901,  p. 
1415),  providing  for  the  repayment  of  pur- 
chase money  where  an  entry  of  public  lands 
has  been  erroneously  allowed  and  cannot 
be  confirmed,  must  show  himself  entitled, 
not  only  to  the  land  itself,  but  to  everything 
which  the  statute  has  annexed  thereto  as  an 
incident  Hoff'eld  v.  United  States,  186  U. 
S.  273,  22  Sup.  Ct.  Rep.  927,  46:  1160 

Rights  of  third  persons;  bona  fide  pur- 
chasers. 

Strangers  without  Equities,  see  supra, 
1093. 

As  to  Reimbursement,  see  supra,  1125. 

Refusal  of  Equity  to  Aid  Homesteader 
who  Knowingly  Entered  Lands  Oc- 
cupied under  Void  Certification  to 
State,  see  Equity,  318. 

See  also  supra,  341,  342,  974-976;  in- 
fra, 1142,  1313. 

1127.  If  the  equity  conferred  by  an  entry 
was  in  William  Pinkney  Lea,  the  complain- 
ant, and  the  patent  issued  in  the  name  of 
William  Park  Lea,  and  those  who  have  pur- 
chased from  the  latter  did  so  innocently  and 
ignorantly,  and  paid  for  the  property,  and 
took  legal  conveyances  for  it  from  him,  with 
an  honest  belief  that  they  were  acquiring  a 
legal  title  from  the  true  owner, — then  the 
complainant  cannot  set  up  his  equity  behind 
the  grant,  to  overthrow  the  purchase.  The 
respondents  might  buy  in  the  legal  title  after 
they  had  notice,  if  they  were  innocent  pur- 
chasers holding  under  others.  Lea  v.  Polk 
County  Copper  Co.  21  How.  493,  16:  203 
Cited  in  United  States  t.  California  k  O.  Land 

Co.  148  U.  S.  41,  37  L.  ed.  359,  13  Suif.  Ct. 
Rep.  458 — United  States  v.  Detroit  Timber 
k  Lumber  Co.  67  C.  C.  A.  11,  131  Fed. 
678. 

1128.  The  letters  "ark,'*  crowded  after  the 
letter  "P"  in  W^illiam  Park  I^a's  name,  at 
the  various  places  where  this  alteration  is 
found  in  the  patent,  are  not  suificient  to  put 
the  purchasers  on  inquiry.  Lea  v.  Polk 
County  Copper  Co.  21  How.  493,        16:  203 

1129.  That  one  of  the  defendants  in  an  ac- 
tion to  set  aside  a  patent  issued  by  the 
United  States  land  office  is  an  innocent  pur- 
chaser of  the  property  is  an  objection  to 
the  granting   of   relief.     United   States   t. 
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Marshall  Silver  Min.  Co.  129  U.  S.  579,  9 
Sup.  Ct.  Rep.  343,  32:  734 

1130.  To  a  bill  in  equity  to  cancel  patents 
upon  the  ground  of  fraud  in  the  pre-emption 
claims,  the  defense  of  a  bona  fide  purchaser 
for  value  without  notice  is  perfect.  Colorado 
Coal  &  T.  Co.  V.  United  States,  123  U.  S. 
307,  8  Sup.  Ct.  Rep.  131,  31:  182 

DUtinonUhed  in  McSorley  v.  Hill.  2  Wash.  645, 

27  Pac.   552. 

Cited  in  United  States  v.  California  &  O.  Land 
Co.  148  U.  S.  41,  37  L.  ed.  359,  13  Sup.  Ct. 
Rep.  458 — United  States  y.  Winona  ft  St. 
P.  R.  Co.  165  U.  S.  479.  41  L.  ed.  796,  17 
Snp.  Ct.  Rep.  368 — United  States  v.  Dalles 
Militanr  Road  Co.  41  Fed.  497— United 
States  V.  California  ft  O.  Land  Co.  1  C. 
C.  A.  332,  7  U.  8.  App.  128,  49  Fed.  498— 
United  States  v.  Sierra  Nevada  Wood  ft 
Lumber  Co.  79  Fed.  694 — United  States  v. 
Southern  P.  R.  Co.  88  Fed.  837 — United 
States  V.  Southern  P.  R.  Co.  38  C.  C.  A. 
636,  98  Fed.  43 — People  v.  Swift,  96  Cal. 
168.  31  Pac.  16 — Janes  v.  Wilkinson,  2  Kan. 
App.   368,   42    Pac.   735. 

1131.  A  grantor  can  convey  no  more  than 
he  possesses,  and  those  who  come  in  under 
the  holder  of  a  void  grant  can  acquire  noth- 
ing.   Polk  V.  Wendell,  5  Wheat.  293,      5:  92 

1132.  A  patent  for  lands  issued  to  the 
true  purchaser  in  place  of  one  theretofore 
erroneously  issued  in  the  surname  of  the 
purchaser,  but  with'  a«  different  given  name, 
vests  title  in  the  patentee  superior  to  that 
of  a  prior  purchaser  on  execution  sale 
against  one  of  a  similar  name  to  that  in 
which  the  former  patent  was  erroneously  is- 
sued.   Bell  V.  Hearne,  19  How.  252,    15:  614 

jS.  By  Offloers  or  Department. 

Cancelation  of  Entries,  see  supra,  727-736b. 

Power  to  Cancel  Entry  or  Location,  see 
supra,  731-736. 

Remedy  in  Equity  for  Erroneous  Cancela- 
tion, see  supra,  1055-1057. 

Cancelation  as  a  Judicial  Function,  see 
Courts,  256. 

See  also  supra,  864. 

1133.  After  a  patent  for  public  land  is 
issued  by  the  Land  Department  and  delivered 
to  and  accepted  by  the  grantee,  all  control 
by  the  executive  department  of  the  govern- 
ment over  the  title  ceases.  Bicknell  v.  Com- 
Btock,  113  U.  S.  149,  5  Sup.  Ct  Rep.  399, 

28:  962 

Moore  v.  Robbins,  96  U.  S.  530,        24:  848 

DMinguithed  in  McDaid  v.  Oklahoma.  150  U. 

8.    217.    37    L.    ed.    1058,    14    Sup.    Ct.   Rep. 

99 — Bockfinger    v.    Foster,    190    U.    S.    122, 

47  L.  ed.  978,  28  Sup.  Ct.  Rep.  836. 

CUed  in  Chandler  v.  Calumet  &  H.  Min.  Co. 
149  U.  S.  93.  87  L.  ed.  662,  13  Sup.  Ct. 
Rep.  798-~Re  Emblen,  161  U.  S.  57,  40  L. 
ed.  616.  16  Sup.  Ct.  Rep.  487 — Pearsall  v. 
Great  Northern  R.  Co.  161  U.  S.  662,  40  L. 
ed.  843,  16  Sup.  Ct.  Rep.  705 — Michigan 
Land  ft  Lumber  Co.  v.  Rust,  168  U.  S.  693, 
42  L.  ed.  592.  18  Sup.  Ct.  Rep.  208 — Mc- 
Cormick  Harvesting  Mach.  Co.  v.  C.  Aultman 
Co.  169  U.  S.  609,  42  L.  ed.  87G,  18  Sup. 
Ct  Rep.  443 — T^max  v.  Pickering,  173  U. 
8.  31,  43  L.  ed.  603,  19  Sup.  Ct.  Rep.  416— 


Stimson  Land  Co.  v.  Rawson,  62  Fed.  429 — 
United  States  v.  Winona  ft  St.  P.  R.  Co.  15 
C.  C.  A.  104,  32  U.  S.  App.  272.  67  Fed. 
956 — Kirwan  v.  Murphy,  28  C.  C.  A.  3.')4, 
49  U.  S.  App.  668,  83  Fed.  280— Cosmos 
Exploration  Co.  v.  Graj  Eagle  Oil  Co.  104 
Fed.  44 — Cosmos  Exploration  Co.  v.  Gray 
Eagle  Oil  Co.  61  L.R.A.  239,  50  C.  C.  A.  88, 
112  Fed.  4 — Peyton  v.  Desmond.  63  C.  C. 
A.  658,  129  Fed.  8— McCreery  v.  Fuller,  63 
Cal.  32 — Forbes  v.  Driscoll,  4  Dak.  353.  31 
N.  W.  633 — Grandin  v.  Lafiar,  3  N.  D.  448, 
67  N.  W.  241 — United  States  ex  rel.  Welton 
V.  Carter,  21  D.  C.  592— Rood  v.  Wallace,  109 
Iowa.  10,  79  N.  W.  449 — Long  v.  Olson,  115 
Iowa,  393,  88  N.  W.  933 — Sanborn  v.  Vance. 
69  Mich.  226,  37  N.  W.  278— Sage  v.  Rud- 
nick,  91  Minn.  334.  100  N.  W.  106 — Hedrlck 
V.  Atchison,  T.  ft  S.  F.  R.  Co.  120  Mo.  540, 
25  S.  W.  759— Stenberg  v.  State,  48  Neb. 
308,  67  N.  W.  190 — Adams  v.  Couch,  1 
Okla.  40.  26  Pac.  1009— McDaid  v.  Terri- 
tory, 1  Okla.  102,  30  Pac.  438— Oregon  R. 
ft  Nav.  Co.  V.  Hertzberg,  26  Or.  220,  37 
Pac.  1019. 

1134.  When  a  patent  has  been  executed  by 
the  President  and  recorded  in  the  General 
Land  Office,  its  subsequent  destruction,  or 
the  mutilation  of  its  record,  by  such  Depart- 
ment, does  not  impair  its  validitv.  Bicknell 
V.  Comstock,  113  U.  S.  149,  5  Sup.  Ct.  Rep. 
399,  28:  962 
Cited  in  United   States  v.   Des  Moines   Valley 

R.  Co.  70  Fed.  441. 

1135.  One  who  has  obtained  a  patent  from 
the  government  cannot  be  called  to  answer 
in  regard  to  that  patent  before  the  officers 
of  the  Lai^d  Department.  The  only  way  in 
which  his  title  can  be  impeached  is  by  suit. 
Iron  Silver  Min.  Co.  v.  Campbell,  135  U.  S. 
286,  10  Sup.  Ct.  Rep.  765,  34:  155 
Distinguished  In  Northern  P.  R.  Co.  v.  Cannon, 

4  C.  C.  A.  310,  7  U.  S.  App.  507,  64  Fed. 
259. 

Cited  in  Michigan  Land  ft  Lumber  Co.  v.  Rust. 
168  U.  S.  593,  42  Z.  ed.  592,  18  Sup.  Ct. 
Rep.  208 — McCormick  Harvesting  Mach.  Co. 
V.  C.  Aultman  Co.  169  U.  S.  609,  42  L.  ed. 
876  18  Sup.  Ct.  Rep.  443 — Cosmos  Explora- 
tion Co.  V.  Gray  Eagle  Oil  Co.  61  L.R.A. 
239,  50  C.  C.  A.  88,  112  Fed.  12— Northern 
P.  R.  Co.  V.  Barnes,  2  N.  D.  373,  51  N.  W. 
386 — Sage  v.  Rudnlck,  91  Minn.  334,  100  N. 
W.  106 — Brownfleld  v.  Bier.  15  Mont.  410. 
89  Pac.  461— Miller  v.  Donahue,  96  Wis. 
607.  71  N.  W.  900. 

1136.  The  remedy  to  cancel  a  patent  is  a 
bill  in  chancery  brought  by  the  United 
States;  but  no  executive  officer  can  recall 
or  rescind  it,  or  issue  one  to  another  partv 
for  the  same  tract.  Moore  v.  Robbins,  96  U. 
S.  530,  24:  848 
Cited  In  Turner  v.  Sawyer,  150  U.  S.  586.  37 

L.  ed.  1191,  14  Sup.  Ct.  Rep.  192 — Sharp 
V.  Stephens,  6  Sawy.  50,  Fed.  Cas.  No.  12,- 
710 — King  V.  McAndrews,  50  C.  C.  A.  33, 
111  Fed.  864 — Buckley  v.  Howe,  86  Cal.  600, 
25  Pac.  132 — Sage  v.  Rudnlck,  91  Minn.  334, 
100  N.  W.  106 — Power  v.  Sla.  24  Mont.  250, 
61  Pac.  468 — McCord  v.  Hill,  111  Wis.  513, 
84  N.  W.  27— McCord  v.  Hill,  117  Wis.  309, 
94  N.  W.  65 — Caldwell  v.  Bush,  6  Wyo.  354, 
45  Pac.  488. 

1137.  The  government  of  the  United  States, 
having  issued  a  patent,  cannot,  by  the  au- 
thority of  its  own  officers,  invalidate  that 
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patent  by  the  issuing  of  a  second  one  for  the 

same    property.       Iron    Silver    Min.    Co.    v. 

Campbell,  135  U.  S.  286,  10  Sup.  Ct.  Rep. 

765,  34:  155 

Cited   In    Northern    P.    B.    Co.    v.    Wright,    51 

Fed.   71 — Campbell   v.    Iron    Silver  MIn.   Co 

56    Fed.    134 — Northern    P.    R.    Co.    v.    Mo- 

Cormlck,  19  €.  C.  A.  167,  44  U.  8.  App.  306, 

72  Fed.  738 — Cosmos  Exploration  Co.  v.  Gray 

Eagle  Oil  Co.  104  Fed.  44 — Chlsm  v.  Price, 

64  Ark.  272,  16  8.  W.  1031. 

1138.  A  register  and  receiver  of  the  land 
office  had  no  authority  to  overthrow  the  de- 
cision of  a  prior  register  and  receiver,  made 
more  than  twenty  years  before,  and  which 
had  been  followed  by  possession,  and  to 
which  there  intervened  the  claims  of  bona 
fide  purchasers.  Tate  v.  Carney,  24  How. 
357,  16:  693 

Cited   in    Sumner   v.   Coleman,   20   Ind.   490— 

8umner  v.  Coleman,  23  Ind.  94 — Teddlle  v. 

McNeely.    104   La.   606,   29    So.   247— Smiley 

T.  Sampson,  1  Neb.  77. 

1139-41.  Where  a  patent  issued  in  the 
name  of  James  Bell  by  mistake,  on  a  pur- 
chase by  John  Bell,  was  never  delivered  to 
James  Bell,  but  was  delivered  to  the  true 

Eurchaser,  the  Commissioner  of  the  General 
and  Office  has  power  to  cancel  the  patent, 
and  issue  a  neW  one  in  the  name  of  John 
Bell.    Bell  v.  Hearne,  19  How.  252,     15:  614 
Distinguished  in   Le  Roy  v.   Clayton,  2   Sawy. 
502,   Fed.   Cas.  No.   8,268. 

Cited  in  Cragin  v.  Powell,  128  U.  8.  698,  32  L 
ed.  568,  0  Sup.  Ct.  Rep.  203 — Marsh  v. 
Nichols.  S.  &  Co.  128  U.  8.  614.  32  L.  ed. 
542,  0  Sup.  Ct.  Rep.  168 — Marsh  v.  Nichols, 
15  Fed.  917— Pengra  v.  Munz,  29  Fed.  835 
— ^United  States  v.  Steenerson,  1  C.  C.  A. 
559,  4  U.  8.  App.  832,  50  Fed.  509— United 
States  V.  Braddock,  50  Fed.  673 — American 
Mortg.  Co.  V.  Hopper,  12  C.  C.  A.  206,  29 
U.  8.  App.  12,  64  Fed.  555— Diller  v.  Hawley, 
26  C.  C.  A.  515,  58  U.  8.  App.  462,  81  Fed. 
653 — Phillips  V.  Sherman,  36  Ala.  194 — Doe 
ex  dem.  Mims  v.  Htggins,  39  Ala.  22 — 
Gaines  v.  Hale,  26  Ark.  194 — Yantongeren 
V.  HefiTernan,  5  Dak.  199,  38  N.  W.  52— 
David  V.  Rickabaugb,  32  Iowa,  544 — Swlgart 
V.  Walker,  49  Kan.  104,  30  Pac.  162— Mil- 
ler V.  Donahue,  96  Wis.  505,  71  N.  W.  900. 

8»  Suits  hy  Oovemtnent, 

Suit  as  Mode  of  Forfeiting  Railroad  Land 
Grant,  see  supra,  288,  289,  295. 

Cancelation  by  State,  of  State  Grants,  see 
infra,  1175-1179. 

Relative  Function  of  Courts  and  Land  Offi- 
cers, see  Courts,  I.  e,  6. 

Cancelation  as  a  Judicial  Function,  see 
Courts,  256. 

1142.  Patents  of  lands  issued  to  a  rail- 
road company  in  satisfaction  of  a  congres- 
sional grant  cannot  be  adjudged  invalid,  al- 
though including  land  to  which  the  company 
was  not  entitled,  where  such  land  cannot  be 
identified  or  separated  from  that  which 
should  have  been  patented,  and  a  cancela- 
tion of  the  patents  would  alTect  innocent 
purchasers    under    the    patentees;    nor    can 


any  decision  for  the  value  of  the  land  go 
against  the  company  without  such  identifica- 
tion. United  States  v.  Burlington  &  M. 
River  R.  Co.  98  U.  S.  334,  25:  198 

Cited  in  United  States  v.  California  &  O.  Land 

Co.  148  U.  8.  41,  37  L.  ed.  359,  13  Sup.  Ct. 

Rep.    458— United    States   v.    Winona   &   St. 

P.  R.   Co.   165  U.  8.  479,  41   L.  ed.  796,   17 

Sup.  Ct.  Rep.  368 — United  States  v.  Winona 

k  St.   P.   R.   Co.   15   C.  C.  A.    109,   32  U.   S. 

App.    272,    67    Fed.    961— United    States    v. 

Southern    P.    R.    Co.    88    Fed.    837 — United 

States   V.    Southern    P.   R.    Co.   38   C.   C.    A. 

636,  98  Fed.  43— Janes  v.  Wilkinson,  2  Kan. 

App.   368,    42   Pac.    735. 

1143.  Notwithstanding  the  fact  that  coal 
lands  were  in  fact  listed  to  the  state  by  the 
proper  officers  of  the  government  as  lieu 
school  lands,  the  selection  can  be  vacated, 
and  the  titles  under  it  annulled,  in  a  suit  in 
equity  brought  by  the  United  States  directly 
for  that  purpose.  Mull  an  v.  United  States, 
118  U.  S.  271,  6  Sup.  Ct.  Rep.  1041,  30:  170 
Cited  in  Wisconsin  C.  R.  Co.  v.  United  States, 

164  U.  8.  207,  41  L.  ed.  405.  17  Sup.  Ct.  Rep. 
45 — United  States  v.  American  Bell.  Teleph. 
Co.  167  U.  8.  240,  42  L.  ed.  154,  17  Sup. 
Ct.  Rep.  809— United  States  v.  Williams, 
30  Fed.  315 — Northern  P.  R.  Co.  v.  Barden, 
46  Fed.  619 — Northern  P.  R.  Co.  v.  Sanders, 
1  C.  C.  A.  203,  7  U.  8.  App.  47,  40  Fed.  135 
— United  States  v.  Winona  &  St.  P.  B.  Co. 
15  C.  C.  A.  107,  32  U.  8.  App.  272,  67  Fed. 
959 — United  States  v.  Central  P.  B.  Co. 
84  Fed.  219. 

Interest   in    United    States    to    support 
suit. 

1144.  The  United  States  as  a  landliolder 
is  entitled  to  have  a  patent  obtained  by 
fraud  set  aside,  in  a  case  where  an  indi- 
vidual owner  of  land  would  be  entitled  to 
similar  relief.  United  States  v.  Hughes, 
11  How.  552,  13:  809 
United  States  v.  Minor,  114  U.  S.  233,   6 

Sup.  Ct  Rep.  836,  29:  110 

Cited  in  White  v.  Burnley,  20  How.  248,  16  L. 
ed.  889 — Hughes  v.  United  States,  4  Wall. 
236,  18  L.  ed.  304 — United  States  v.  American 
Bell  Teleph.  Co.  167  U.  8.  240.  42  L.  ed. 
154,  17  Sup.  Ct.  Rep.  809— United  States  ▼. 
Southern  P.  R.  Co.  117  Fed.  552 — Vansiclcle 
V.  Haines,  7  Nev.  263 — Lynch  v.  United 
States,  13  Olcla.  145,  78  Pac.  1095 — Mazey 
V.  O'Connor,   23  Tex.   240. 

1144a.  The  United  States  has  the  same 
remedy  in  a  court  of  equity  to  set  aside  or 
annul  a  patent  for  land,  on  the  ground  of 
fraud  in  procuring  its  issue,  which  an  indi- 
vidual would  have  in  regard  to  his  own 
deed  procured  under  similar  circumstances. 
United  States  v.  Minor,  114  U.  S.  233,  5 
Sup.  Ct.  Rep.  836,  29:  110 

Moore  v.  Robbins,  96  U.  S.  530,  24:  848 
Cited  in  San  Pedro  ft  C.  D.  A.  Co.  v.  United 

States.  146  U.  S.  133.  36  L.  ed.  915,  13  Sup. 

Ct.   Rep.   94— United   States   v.   Northern   P. 

R.  Co.  152  U.  S.  298,  38  L.  ed.  449,  14  Sup. 

Ct.    Rep.    598 — Ard   v.    Brandon,    156    U.    8. 

641,  39  L.  ed.  525.   15  Sup.  Ct.  Rep.  406— 
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United  States  ▼.  Amorican  Bell  Telcph.  Co. 
167  U.  a.  240,  42  L.  ed.  154.  17  Sup.  Ct. 
Kep.  809 — McCormick  HarvpstlnK  Macb.  Co. 
V.  C.  Aultman  Co.  169  U.  S.  600,  42  L.  ed. 
870,  18  Sup.  Ct.  Rep.  443 — United  States  t. 
Tcod.  .'>3  Fed.  409 — Germania  Iron  Co.  v. 
rnlted  States,  7  C.  C.  A.  257,  10  U.  S.  App. 
10.  58  Fed.  335 — Lynch  t.  United  States,  13 
Okla.  145.  73  Pac.  1095 — Oreg:on  &  C.  R.  Co. 
y.  United  States,  23  C.  C.  A.  25,  48  U.  S. 
App.  1.  77  Fed.  77— United  States  v.  Chi- 
cago, M.  k  St.  P.  R.  Co.  54  C.  C.  A.  548. 
116  Fed.  972— Steele  v.  Walker,  115  Ala. 
490.  67  Am.  St.  Rep.  62.  21  So.  942. 

1145.  A  suit  may  be  maintained  by  the 
United  States  to  set  aside  patents  for  land 
improperly  issued  by  reason  of  mistake  or 
fraud,  where  the  government  has  a  direct  in- 
terest, or  is  under  an  obligation  respecting 
the  relief  invoked.  United  States  v.  Mis- 
souri. K.  k  T.  R.  Co.  141  U.  S.  358,  12  Sup. 
Ct.  Rep.  13,  35:  766 
San  Pedro  k  C.  del  A.  Co.  v.  United  States, 

146  U.  S.  120,  13  Sup.  Ct.  R«p.  94, 

36:  911 

1146.  The  United  States  may  sue  to  set 
aside  a  patent  for  land  obtained  by  fraud  or 
mistake,  but  only  when  the  government  has 
an  interest  of  its  own  to  protect,  or  when 
fraud  has  been  practised  on  it  to  its  preju- 
dice, or  it  is  under  obligation  to  some  in- 
dividual to  make  his  title  good  by  setting 
aside  the  fraudulent  title,  or  its  duty  to  the 
public  requires  such  action.  United  States 
V.  San  Jacinto  Tin  Co.  125  U.  S.  273,  8  Sup. 
rt.  Rep.  850,  31:747 
Cited  in  United  States  v.  American  Bell  Teleph. 

Co.  128  U.  S.  366,  32  L.  ed.  461,  9  Sup.  Ct. 
Rep.  90 — San  Pedro  ft  C.  D.  A.  Co.  v.  Unit- 
ed States,  146  U.  S.  132,  36  L.  ed.  915,  13 
Sop.  Ct.  Rep.  94 — Re  Debs.  158  U.  S.  584, 
39  L.  ed.  1102.  15  Sup.  Ct.  Rep.  900— 
United  States  v.  American  Bell  Teleph.  Co. 
167  V.  S.  240,  42  L.  ed.  154,  17  Sup.  Ct. 
Rep.  809 — Stimaon  Land  Co.  ▼.  Rawson.  62 
Fed.  429 — Union  P.  R.  Co.  v.  United  States. 
15  C-  C.  A.  128.  32  U.  S.  App.  311,  67  Fed. 
980 — American  Bell  Teleph.  Co.  v.  United 
States.  15  C.  C.  A.  592,  33  U.  S.  App.  236, 
68  Fed.  566 — United  States  v.  Des  Moines 
Valley  R.  Co.  70  Fed.  438— United  States 
V.  Joint  Traffic  Asso.  76  Fed.  898 — ^United 
States  V.  Des  Moines  Valley  R.  Co.  28  C. 
C.  A.  271.  55  U.  S.  App.  246,  84  Fed.  48— 
United  States  v.  Chicago,  M.  ft  St.  P.  R.  Co. 
54  C.  C.  A.  548.  116  Fed.  972— State  ex  rel. 
Delmar  Jockey  Club  v.  Zachrltz.  166  Mo.  314. 
89  Am.  St.  Rep.  711,  65  S.  W.  990— Ilorsky 
V.  Moran.  21  Mont.  366,  63  Pac.  1064 — 
Sooth  End  MIn.  Co.  ▼.  Tlnney,  22  Nev.  34, 
35  Pac  89 — United  States  ex  rel.  Search  v. 
Choctaw,  O.  ft  G.  R.  Co.  8  Okla.  474.  41 
Pac  729. 

1147.  When  a  suit  is  brought  to  benefit 
one  of  two  claimants  to  land,  the  govern- 
ment has  no  interest  in  the  matter,  and  the 
suit  must  fail.  United  States  v.  San  Jadinto 
Tin  Co.  125  U.  S.  273,  8  Sup.  Ct.  Rep.  850, 

31 :  747 
CffAl  in  United  States  v.  Beebe.  127  U.  S. 
342.  32  L.  ed.  123.  8  Sup.  Ct.  Rep.  1083— 
Crasfn  ▼.  Powell.  128  U.  S.  699.  32  L.  ed. 
568.  9  Sop.  Ct.  Rep.  203 — United  States  v. 
Marshall  Silver  MIn.  Co.  129  U.  S.  588.  32 
L.  ed.  738.  9  Sup.  Ct.  Rep.  843 — Re  Neagle 
(CnooloRbnm  v.  Neagle)  135  U.  S.  66.  34 
L.    ed.    72,    10    Sup.    Ct.    Rep.    658 — United 


States  V.  Missouri.  K.  ft  T.  R.  Co.  141  U. 
S.  381,  35  h.  ed.  773,  12  Sup.  Ct.  Rep. 
13— Cuitner  v.  United  Statos,  149  U.  S. 
671,  37  L.  ed.  89.S,  13  Sup.  Ct.  Rep.  085— 
United  States  v.  Missouri,  K.  ft  T.  R.  Co. 
37  Fed.  72— United  States  v.  Wallamet  Val- 
ley ft  C.  M.  Wagon  Road  Co.  42  Fed.  358— 
United  States  v.  Budd.  43  Fed.  634— Unit- 
ed States  V.  Wallamet  Valley  ft  C.  M.  Wagon 
Road  Co.  44  Fed.  240 — United  States  v. 
Reed,  53  Fed.  409 — United  States  v.  World's 
Columbian  Exposition,  56  Fed.  640 — Germa- 
nia Iron  Co.  V.  United  States,  7  C.  C.  A.  257. 
19  U.  S.  App.  10,  68  Fed.  335 — Scott  v. 
Lockey  Invest.  Co.  60  Fed.  35 — United  States 
V.  King,  9  Mont.  79,  22  Pac.  498. 

1149.  Misrepresentation  knowingly  made 
by  the  applicant  for  a  patent  will  justify 
the  government  in  proceeaing  to  set  it  aside. 
The  government  has  a  right  to  demand  a 
cancelation  of  a  patent  of  the  United  States 
when  obtained  by  false  and  fraudulent  rep- 
resentations. United  States  v.  Iron  Silver 
Mining  Co.  128  U.  S.  673,  9  Sup.  Ct.  Rep. 
195,  32:  571 

Cited  In  Lalone  v.  United  States,  164  U.  S. 
258,  41  L.  ed.  426,  17  Sup.  Ct.  Rep.  74— 
United  States  v.  American  Bell  Teleph.  Co 
167  U.  S.  240,  42  L.  ed.  154,  17  Sup.  Ct. 
Rep.  809— Northern  P.  R.  Co.  v.  Barden,  46 
Fed.   619. 

1149.  Where  there  has  been  no  contest  be- 
fore the  land  officers,  and  the  claimant  pro- 
duces, without  opposition,  his  ex  parte 
proofs  of  performance  of  the  necessary  con- 
ditions, it  is  especially  needful  that  equity 
should  give  the  government  a  remedy  by 
suit  to  annul  the  patent,  if  those  proofs 
are  founded  in  fraud  and  perjury.  United 
States  V.  Minor,  114  U.  S.  233,  8  Sup.  Ct. 
Rep.  836,  29:  110 
Cited  in  Jones  v.  Meyers,  3  Idaho,  56,  35  Am. 

St.  Rep.  259,  26  Pac.  215 — Pepin  v.  Laut- 
man,   28   Ind.   App.  78,  62  N.  B.  60. 

1150.  Where  a  patent  has  been  fraudu- 
lently obtained  it  is  the  duty  of  the  Fed- 
eral government  to  vacate  the  same,  if  its 
interests  or  rights  are  prejudiced  or  if  it 
is  thereby  prevented  from  fulfilling  an  ob- 
ligation incurred  by  it,  either  to  the  public 
or  to  an  individual,  which  personal  litiga- 
tion cannot  remedy.  United  States  v. 
Beebe,  127  U.  S.  338,  8  Sup.  Ct.  Rep.  1083, 

32:  121 
Cited  in  United  States  v.  Missouri,  K.  ft  T. 
R.  Co.  141  U.  S.  381.  35  L.  ed.  773,  12 
Sup.  Ct.  Rep.  13 — Curtner  v.  United  States, 
149  U.  S.  672,  37  L.  ed.  803,  13  Sup.  Ct. 
Rep.  985— United  States  v.  Reed,  53  Fed. 
409. 

1151.  The  United  States  may  properly 
proceed  by  bill  in  equity  to  have  a  patent 
issued  in  mistake  or  obtained  bv  fraud  nul- 
lifted  and  ordered  canceled,  where  the  gov- . 
emment  has  a  direct  interest  in.  or  is  under 
obligation  respecting,  the  relief  invoked. 
United  States  v.  Beebe,  127  U.  S.  338,  8 
Sup.  Ct.  Rep.  1083,  32:  121 
Cited  In   San   Pedro  ft  C.  D.   A.  Co.  v.  United 

States.  146  U.  S.  1.34.  ,36  L.  ed.  915,  13 
Sup.  Ct.  Rep.  94 — United  States  v.  Ameri- 
can Bell  Toleph.  Co.  167  V.  S.  240.  42  L. 
ed.  1.54.  17  Sup.  Ct.  Rep.  809— United  States 
V.  World's  Columbian  Exposition,  56  Fed. 
640. 
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Return  of  purchase  money  as  condition 
precedent. 

1152.  When  the  United  States  flies  a  bill 
to  yacate  a  patent,  on  the  ground  that  it 
was  fraudulently  obtained  upon  false  testi- 
mony, it  is  not  necessary  to  offer,  in  the 
bill,  to  return  the  purchase  money  paid  for 
the  land  by  the  patentee,  since,  under  U.  S. 
Rev.  Stat.  §  2262,  a  person  making  a  false 
statement  under  oath  before  the  land  officers 
forfeits  his  money  as  a  penalty  for  his  per- 
jury. United  States  v.  Minor,  114  U.  S. 
233,  5  Sup.  Ct.  Rep.  836,  29:  110 

1153.  In  a  suit  to  cancel  a  patent  for  land, 
where  the  pretended  patentees  are .  mere 
myths,  having  no  actual  existence,  no  offer 
need  be  made  in  the  bill  to  return  the  con- 
sideration received  for  the  land.  Moffat  v. 
United  States,  112  U.  S.  24,  5  Sup.  Ct.  Rep. 
10,  28:  623 

1154.  A  corporation  which  has  violated  a 
public  statute  in  obtaining  public  lands  can 
be  required  to  surrender  them  before  it  has 
been  reimbursed  the  amount  expended  by  it 
in  procuring  the  legal  title.  United  States 
V.  Trinidad  Coal  &  Coking  Co.  137  U.  S. 
161,  11  Sup.  Ct.  Rep.  57,  34:  640 
Cited  In  Stimson  v.  Clarke,  45  Fed.  763. 

Procedure  and  pleading. 

1155.  Proceedings  must  be  taken  in  the 
name  of  the  government  to  secure  the  annul- 
ment of  a  voidable  patent.  Steel  v.  St.  Louis 
Smelting  &  Ref.  Co.  106  U.  S.  447,  1  Sup. 
Ct.  Rep.  389,  27:  226 
Cited  in  Mullan  v.  United  States,  118  U.  S.  279, 

80  L.  ed.  173,  6  Sup.  Ct.  Rep.  1041-— Wilson 
V.  State,  47  Ark.  203,  1  S.  .W.  71— Janes 
V.  WilklnsoD,  2  Kan.  App.  367,  42  Pac.  735. 

1156.  A  patent  to  public  lands  conveys 
the  legal  title  to  the  patentee,  and  cannot 
be  revoked  or  set  aside,  except  upon  judicial 
proceedings  instituted  in  behalf  of  the  Unit- 
ed States.  Re  Emblen,  161  U.  S.  52,  16  Sup. 
Ct.  Rep.  487,  40:  613 
Cited  in  Paine  v.  Foster,  9  Okla.  291,  60  Pac. 

24— Miller  v.  Donahue,  96  Wis.  507,  71  N. 
W.  900 — Bradley  v.  Dells  Lumber  Co.  105 
Wis.   251,   81    N.   W.   304. 

1157.  The  initiation  and  control  of  a  suit 
to  set  aside  patents  for  land  improperly 
issued  by  reason  of  mistake  or  fraud 
lies  with  the  Attorney  General.  United 
States  V.  San  Jacinto  Tin  Co.  125  U.  S.  273, 
8  Sup.  Ct.  Rep.  850,  31:  747 
United  States  v.  Beebe,  127  U.  S.  338,  8  Sup. 

Ct.  Rep.  1083,  32:  121 

Cited  in  Germania  Iron  Co.  v.  United  States, 
7  C.  C.  A.  257,  19  U.  S.  App.  10,  68  Fed. 
885. 

1158.  A  bill  in  chancery  brought  by  the 
United  States  to  set  aside  and  vacate  a 
patent  for  land  issued  under  its  authority 
is  not  to  be  treated  as  a  writ  of  error,  or 
as  a  petition  for  a  rehearing  in  chancery, 
or  as  a  retrial  of  the  case  with  additional 
proof.  The  conduct  of  the  parties  them- 
selves, for  whose  benefit  such  action  is 
brought,  must  be  free  from  fault  or  neglect. 
United  Stetes  v.  Marshall  Silver  Min.  Co. 
129  U.  S.  579,  9  Sup.  Ct.  Rep.  343,    32:  734 


Cited  In  United  States  v.  American  Bell  Telcpb. 
Co.  167  U.  S.  240,  42  L.  ed.  154,  17  Sup. 
Ct.  Rep.  809 — American  Bell  Teleph.  Co.  v. 
United  States.  15  C.  C.  A.  695,  33  U.  S. 
App.  236,  68  Fed.  569 — Murray  ▼.  Montana 
Lumber  ft  Mfg.  Co.  25  Mont.  18,  63  Pac. 
719. 

1159.  An  information  in  the  nature  of  a 
bill  in  chancery,  filed  by  the  attorney  for 
the  United  States,  to  set  aside  a  patent  for 
land,  will  not  be  dismissed  on  demurrer  for 
defect  of  form,  although  a  simple  bill  in 
equity  would  have  been  better.  Such  process 
is  in  substance  the  same  as  a  simple  bill  in 
equity.  United  States  v.  Hughes,  11  How. 
552,  13: 809 

Intervention  by  claimants. 

1160.  Where  several  parties  set  up  con- 
flicting claims  to  property,  with  which  a 
special  tribunal  may  deal,  as  between  one 
party  and  the  government,  regardless  of  the 
righU  of  others,  the  latter  may  come  into 
the  courte  and  litigate  the  conflicting  claims. 
Garland  v.  Wvnn,  20  How.  6,  15:  801 
Berthold   v.   McDonald,   22   How.   334, 

16:  318 
Cited  in  Monroe  Cattle  Co.  v.  Becker,  147  U. 
S.  57,  37  L.  ed.  77,  IS  Sup.  Ct.  Rep.  217. 


II.  Of  States, 
a.  In  OeneraU 

Grante  to  State  by  Nation,  see  supra,  81- 

86;   I.  c,  3-8. 
Sale  of  Swamp  Lands  by  States,  see  supra, 

431-438. 
Avoidance  of  Grant  as  Impairment  of  Con- 
tract   Obligations,    see     Constitutional 

Law,  IV.  g,  4,  g,   (3j. 
Grant  by  State  as  Contract  Protected  from 

Impairment,    see    Constitutional    Law, 

IV.  g,  2,  c,  (3). 
Texas  Land  Certificate  as  Chattel,  Subject 

to  Parol  Sale,  see  Contracts,  135. 
Donation  for  College  of  Land  Derived  from 

Stete,   see   Cornell   University. 
Jurisdiction  of  Suite  between  Persons  Claim- 
ing  Land   under    Grants    of    Different 

States,  see  Courts,  612-616. 
Validity  of  Law  Making  it  Crime  to  Enter 

or  Settle  upon,  see  Criminal  Law,  21. 
Land  Office  Records  as   Evidence,   see   Evi- 
dence, 1151-1160,  1170,  1182. 
Cutting  Timber  on  Stete  Lands,  see  Public 

Lands,  35. 
Replevin  for  Logs  Cut  from,  see  Replevin,  7. 
Province  of  Court  and  Jury  as  to  Question 

of  Validity  of  Grant,  see  Trial,  107. 
Rights    of    States    to    Bed    and    Shores    of 

Navigable  Streams,  see  Waters,  I.  b,  2. 
Grant  of  Bed  and  Shores,  see  Waters,  72- 

74,   77,  78. 
Evidence  of  Prior  Grant  to  Defeat  Writ  of 

Right  see  Writ  of  Right,  10. 
Title  of  California  to  Yosemite  Valley  and 

Mariposa  Big  Tree  Grove,  see  Yosemite 

Valley. 
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Mode  of  oonTeyaiice  by  pablic. 

Necessity    of     State    Seal    to    Statute 
Granting  Lands,  see  Statutes,  5. 

1161.  A  grant  may  be  made  by  a  law  as 
well  as  by  a  patent  pursuant  to  a  law. 
Strother  v.  Lucas,  12  Pet.  410,  9:  1137 
DisUnguUhed  in  Ryan  ▼.  Carter,  93  U.  S.  85, 

23  L.  ed.  809. 

Cited  in  Chouteau  t.  Eckhart,  2  How.  872,  11 
L.  ed.  304 — Doe  ex  dem.  Barbaric  y.  Eslara, 
9  How.  447,  13  L.  ed.  210 — Doe  ex  dem. 
Barbarie  ▼.  Mobile,  9  How.  469,  13  L.  ed. 
220 — Michigan  Land  ft  Lumber  Co.  ▼.  Rust, 
168  U.  S.  592,  42  L.  ed.  592,  18  Sup.  Ct. 
Rep.  208 — Cosmos  Exploration  Co.  v.  Gray 
Basle  Oil  Co.  61  L.R.A.  239,  50  C.  C.  A. 
88,  112  Fed.  12— McNee  y.  Donahue,  76  Cal. 
502,  18  Pac.  438 — MaGee  y.  Doe,  9  Fla. 
397 — Ballance  y.  Tesson,  12  III.  333 — Sou- 
lard  T.  Clark,  19  Mo.  582 — Aubuchon  y. 
Ames,  27  Mo.  93 — Fenwick  y.  Gill,  38  Mo. 
526 — Langlols  y.  Crawford,  59  Mo.  471 — 
Tyler  y.  Wells,  2  Mo.  A  pp.  539 — Lee  y. 
Summers,  2  Or.  267 — Groslouis  y.  North- 
cut,  3  Or.  399 — Blakesly  y.  Caywood,  4 
Or.  288 — Challefoux  y.  Ducbarme,  4  Wis. 
564. 

Right  to  iMitent;  proofs  and  surreys. 
Grant  as   Conclusive   that  Survey   has 

been  Made,  see  infra,  1187. 
Location,  Entry  and  Survey   in  North 

Carolina,  see  infra,  1265-1268. 
Location,    Survey    and    Settlement    of 

Pennsylvania,  see  infra,  1279-1292. 
In  Tennessee,  see  infra,  1304,  1305. 
In  Texas,  see  infra,   1317-1322,   1326- 

1331. 
Warrant,  Entry,  and  Survey  in  Virginia, 

see  infra,  1337-1353. 
Surveys  as  Evidence,  see  Evidence,  IV. 

g- 

Evidence  to  Contradict  Survey,  see  Evi- 
dence, 1751. 

1162.  A  state  may  require  claimants  to 
make  proof  of  the  genuineness  of  their 
grants,  in  some  proper  tribunal,  before  they 
can  be  entitled  to  a  survey  or  patent  under 
them,  and  may  limit  the  time  within  which 
suits  may  be  instituted.  League  v.  De 
Young,  11  How.  185,  13:  657 
Cited  in   Herman   v.   Phalen, '  14   How.   79,    14 

It.  ed.  335 — Hamilton  v.  Avery.  20  Tex.  634 
— Peck  y.  Moody,  23  Tex.  95 — Durrett  y. 
Crosby,  28  Tex.  695 — Sherwood  y.  Fleming, 
25  Tex.  Supp.  430. 

Construction  and  operation  of  grant. 

Conclusiveness     of     Patent    to     School 

Lands,  see  supra,  927. 
Construction,  a  Question  for  Court,  see 

Trial,  318. 
Grant  of  Land  Below  High-Water  Mark 

see  Waters,  77,  78. 

1163.  Grants  made  by  the  states  must  be 

tried  and  determined  by  different  principles 

from    those  applicable   to   grants   made    by 

the    King   of    England,    which    are    always 

strictly  construed.     Martin  v.  Waddell,   16 

Pet.  367,  10:  997 

Cited  in  Mobile  v.   Emanuel,   1   How.  103,   11 

L  ed.  63 — Marriott  y.   Brune,  9  How.  636, 

13   L.   ed.    289 — Woodruff    v.    North    Bloom- 

fleld  Gravel  Min.  Co.  9  Sawy.  500,  18  Fed. 

786 — Estes  Park  Toll  Road  Co.  v.  Edwards, 


3  Colo.  App.  77,  32  Pac.  549 — Moulton  v. 
Libbey,  37  Me.  487,  59  Am.  Dec.  57— Wntnp- 
pa  Reservoir  Co.  v.  Fall  River,  147  Mass. 
560,  1  L.R.A.  470,  18  N.  E.  465 — Proprietors 
of  Mills  v.  Com.  164  Mass.  234,  41  N.  E. 
280 — Klefer  v.  German  American  Seminary, 
46  Mich.  640,  10  N.  W.  50— Gough  v.  Bell, 
21  N.  J.  L.  160 — Lowndes  v.  Dlckerson,  34 
Barb.  593 — Com.  v.  Garner,  3  Gratt.  649. 

1164.  A  legislative  grant  is  a  contract 
executed.    Fletcher  v.  Peck,  6  Cranch,  87, 

3:  162 

1165.  A  grant  of  land  to  sixty-three  per- 
sons in  equal  shares,  providing  further  that 
it  shall  be  divided  into  sixty-eight  equal 
shares,  and  for  a  special  appropriation  of 
five  shares,  conveys  to  each  of  the  persons 
only  one  sixty-eighth  of  the  land..  Pawlet 
V.   Clark,   9   Cranch,   292,  3:  735 

1166.  Certain  calls  in  a  patent  may  be 
explained  or  controlled  by  other  calls.  Board - 
man  v.  Reed,  6  Pet.  328,  8:  415 
Cited   in    Cleaveland   v.    Smith,    2    Story,    291, 

Fed.  Cas.  No.  2,874 — Hager  v.  Lucas,  29 
Cal.  311— Clark  v.  Hall,  19  Mich.  372— 
Crane  v.  Reeder,  25  Mich.  312 — Bruckner  v. 
Lawrence,  1  Dougl.  (Mich.)  33 — Holmes  v. 
Evans,  48  Miss.  253,  12. Am.  Rep.  372. 

1167.  If  there  be  a  repugnant  call  which 
by  the  other  calls  of  the  patent,  clearly  ap- 
pears to  have  been  made  through  mistake, 
that  does  not  make  void  the  patent.  Board- 
man  v.  Reed,  6  Pet.  328,  8:  415 
Cited  in  Glenn  v.  Malony,  4   Towa,  319 — ives 

V.  Kimball,  1  Mich.  312 — ^Welder  v.  Carroll, 
29  Tex.  329. 

Description  and  bonndaries.  • 

In  Kentucky,  see  infra,  1223-1241. 
Parol  Evidence  in  Aid  of,  see  Evidence, 

1584,  1687. 
Identification  of  Calls  as  Question  for 

Jury,  see  Trial,  202. 

1168.  The  description  of  land  surveyed 
consists  of  the  courses  and  distances  run 
by  the  surveyor,  and  of  the  marked  trees 
at  the  lines  and  corners,  or  other  natural 
objects  which  ascertain  the  very  land  which 
was  actually  surveyed.  Cninoweth  v. 
Haskell,  3  Pet.  92,  7:  614 

1169.  A  grant  must  so  describe  the  thing 
granted  that  it  can  be  distinguished  from 
other  things  of  the  same  kind.  Blake  v. 
Doherty,  5  Wheat.  359,  5:  109 

1170.  If  the  land  granted  be  so  inaccurate- 
ly described  as  to  render  its  identity  wholly 
uncertain,  the  grant  is  void.  Boardman  v. 
Reed,  6  Pet.  328,  8:  415 
Cited  In  Hooper  v.  Laney,  30  Ala.  340 — Palmer 

V.  Albee,  50  Iowa,  433 — Bomls  v.  Becker,  1 
Kan.  234 — McClane  v.  White,  5  Minn.  184, 
Gil.  139 — McOulre  v.  Stevens,  42  Miss.  731, 
2  Am.  Rep.  649 — Campbell  v.  Johnson,  44 
Mo.  250 — Ford  v.  Unity  Church  Soc.  120 
Mo.  506,  23  L.R.A.  568,  41  Am.  St.  Rep. 
711,  25  S.  W.  394 — Brown  v.  Walker,  11 
Mo.  App.  234— Cole  v.  Clark,  4  Cband.  (Wis.) 
32. 

1171.  A  grant  is  not  void  for  uncertainty 
because  extrinsic  testimony  must  be  resorted 
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to  to  ascertain  precisely  what  is  conveyed. 
Blake  v.  Doherty,  5  V^heat.  359,  5:  109 
Cited  In  Doe  ex  dem.  Kennedy  v.  Townsley, 
16  Ala.  245 — Purslcy  ▼.  Hayes,  22  Iowa,  40, 
92  Am.  Dec.  350 — Doutbit  y.  Robinson,  55 
Tex.  74 — Boebrelnger  v.  Crelghton,  10  Or. 
44 — McChesney  v.  Walnwrlght,  5  Ohio,  453 
— Zeigler  y.  Hants,  8  Watts,  384. 

1172.  A  grant  must  describe  the  land  to 
be  conveyed,  and  the  subject  granted  must 
be  identified  by  the  description  given  of  it 
in  the  instrument  itself.  Chinoweth  v. 
Haskell,  3  Pet.  92,  7:  614 
Cited   in   Doe   ex   dem.   Kennedy  y.   Townsley, 

16  Ala.  245— Alshire  y.  Hulse,  Wright 
(Ohio)  171— Norrls  v.  Hunt,  51  Tex.  614— 
Robinson  t.  Doss,  53  Tex.  507 — Sanborn  y. 
Gunter,  84  Tex.  297,  20  S.  W.  72. 

1173.  Where  an  entry  is  made  upon  a  giv- 
en line,  that  line  is  to  be  considered  the 
center,  and  not  the  base,  line  of  the  survey. 
Peyton  v.  Stith,  5  Pet.  485,  8:  200 
Cited  in  Porter  v.  Robb,  7  Ohio,  pt.  1,  p.  209. 

1174.  "The  hunter's  trace  leading  from 
Bryant's  Station  over  to  the  waters  of 
Hinkston,  on  the  dividing  ridge  between  the 
waters  on  Kingston  and  the  waters  of  Elk- 
horn,"  is  a  defective  description.  Matson 
v.  Hord,  1  Wheat.  130,  4:  53 

AToidanoe,  forfeiture,  and  cancelation. 

Purpose  to  Tender  Revenue  Bond  Scrip 
in  Payment  for  Lands;  Whether 
Fraud  Vitiating  the  Purchase,  see 
Fraud  and  Deceit,  69. 

1175.  A  grant  is  absolutely  void  where  the 
state  has  no  title  to  the  thing  granted,  or 
the  officer  has  no  authority  to  issue  the 
grant;  and  the  validity  of  the  grant  is  ex- 
aminable at  law.  Polk  v.  Wendell,  5  Wheat. 
293,  5:  92 
Limited  in  De  Armas  v.   New  Orleans,  6   La. 

197. 

Cited  in  Frampton  v.  Wheat,  27  8.  C.  292, 
8  S.  E.  462 — United  States  v.  Arredondo, 
6  Pet.  728,  8  L.  ed.  561 — United  States  v. 
Arredondo,  6  Pet.  731,  8  L.  ed.  562— Sam- 
peyieac  ▼.  United  States,  7  Pet.  241,  8  L. 
ed.  672 — Rice  v.  Minnesota  &  N.  W.  R.  Co. 
1  Black,  375,  17  L.  ed.  152— Moffat  y.  United 
States,  112  U.  S.  31,  28  L.  ed.  625,  6  Sup. 
Ct.  Rep.  10 — United  States  y.  Conway,  175 
U.  S.  68,  44  L.  ed.  75,  20  Sup.  Ct.  Rep. 
13 — United  States  y.  Samperyac,  Hempsc. 
153,  Fed.  Cas.  No.  16,216a — Smyth  v.  New 
Orleaiui  Canal  &  Bkg.  Co.  35  C.  C.  A.  673,  93 
Fed.  925— Parker  v.  Duff,  47  Cal.  562— Bal- 
Innce  v.  McFadden.  12  III.  324 — McConnell 
y.  Wilcox,  2  111.  351— Garner  v.  Willett,  18 
111.  458 — Mantle  y.  Noyes,  5  Mont.  291,  5  Pac. 
850— Pino  y.  Hatch,  1  N.  M.  140— Groslouls 
y.  Northcut,  3  Or.  399 — Calloway  y.  Hop- 
kins, 11  Helsk.  377— Holllman  v.  Peebles, 
1  Tex.  700 — Goode  v.  McQueen,  3  Tex.  255 — 
Blankenplclcler  y.  Anderson,  16  Gratt.  62. 

1175a.  In  general,  the  validity  of  a  patent 
for  lands  can  only  be  impeached  for  causes 
anterior  to  its  being  issued,  and  in  a  court 
of  equity;  but,  where  the  grant  is  absolutely 
void,  its  validity  may  be  contested  at  law. 
Doe  ex  dem.  Patterson  v.  Winn,  11  Wheat. 
380,  6:  500 

1176.  A  state  cannot  impeach  the  title  to 


land  conveyed  by  it  except  by  a  bill  in  chan- 
cery to  cancel  or  annul  it,  either  for  fraud 
on  the  part  of  the  grantee,  or  mistake  or 
misconstruction  of  the  law  on  the  part  of 
its  officers  in  issuing  the  patents  and  until 
so  canceled  or  annulled,  it  cannot  issue  to 
another  party  any  valid  patent  for  the  same 
land.  Chandler  v.  Calumet  Jk  H.  Min.  Co. 
149  U.   S.   79,   13   Sup.  Ct.  Rep.   798, 

37:  657 

1177.  At  common  law,  to  make  a  grant 
void  in  toto  for  fraud  or  covin,  it  must  be 
so  mixed  up  in  it  as  not  to  be  capable  of  a 
distinct  and  separate  consideration.  Winn 
v.  Patterson,  9  Pet  663,  9:  266 

1178.  The  whole  of  a  grant  is  not  void  be- 
cause a  part  of  the  land  is  not  grantable. 
Patterson  v.  Jenks,  2  Pet.  216,  7:  402 
Winn  v.  Patterson,  9  Pet.  663,  9:  266 
Distinguished  in  Frampton  v.  Wheat,  27  S.  C. 

292,  3  S.  B.  462. 

Cited  in  Winn  y.  Patterson,  9  Pet.  680.  9 
L.  ed.  272— Skinner  y.  First  Nut.  Bank, 
63  Kan.  845,  66  Pac.  997— Wallace  y.  Har- 
ris,  32  Mich.  401 — Weltaner  v.  Thingstod,  65 
Minn.  248,  56  N.  W.  817 — People  v.  Mauran, 
5  Denio,  397— CurtU  y.  Leavitt,  15  N.  Y. 
124. 

1179.  The  'state  of  Kentucky  may  pre- 
scribe any  policy  for  the  protection  of  the 
agriculture  of  the  country  that  she  may 
deem  wise  and  proper.  She  has  in  effect  de- 
clared that  junior  patents  issued  for  pre- 
viously-granted lands  shall  be  delivered  up 
and  canceled;  with  the  addition  that  a  re- 
lease of  titles  shall  be  executed;  and  it 
is  the  duty  of  the  courts  to  execute  the 
policy.     Clark  v.   Smith,   13   Pet.   195, 

10:  128 

Caveat  and  contest. 

In   Kentucky,  see  infra,   1254-1256. 
Remedy  in  Tennessee  against  Mistakes 

of  Surveyor,  see  infra,  1316. 
Remedies    in   Virginia,    see   also   infra, 

1372-1374. 

1180.  A  suit  by  caveat  was  the  ordinary 
mode  of  trying  title  in  Virginia  before  a 
patent  issued,  and  was  no  less  conclusive 
than  a  bill  in  equity.  The  doctrine  is  the 
same  in  Kentucky  and  Tennessee.  Kinney 
V.  Clark,  2  How.  76,  11:  185 

1181.  A  caveat  against  the  issuance  of  a 
grant  of  public  land  ought  not  to  be  entirely 
dismissed,  where  it  is  in  part  supported  by 
the  proofs,  but  should,  to  that  extent,  be 
decided  on  the  merits.  Wilson  v.  Speed,  3 
Cranch,  283,  2:  441 

1181a.  A  court  of  equity,  in  the  exercise 
of  its  jurisdiction,  under  the  Kentucky 
practice,  of  a  suit  to  establish  an  equitable 
title  to  land  held  under  an  elder  patent, 
will  be  governed  by  the  principles  of  courts 
of  chancery.  Bodley  v.  Taylor,  5  Cranch, 
191,  3: 76 

Confirmation  and  effect. 

In  Kentucky,  see  infra,  1242. 
State    Compacts    to    Fix    Grants, 

States,   173-177. 
See  also  infra,  1191. 
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1182.  A  confirmation  by  a  law  is  as  fully, 
to  all  intents  and  purposes,  a  grant,  as  if  it 
contained  in  terms  a  grant  de  novo.  Strother 
V.  Lucas,  12  Pet.  410,  9:  1137 
Sims  V.  Irvine,  3  Dall.  426,  1 :  665 
died  In  Chastang  ▼.  Armstrong,  20  Ala.  626. 

1183.  Confirmation  of  an  equitable  title 
may  be  as  effectual  by  a  legislative  act  as  by 
a  patent.     Sims  v.  Irvine,  3  Dall.  425, 

1:665 

Title  of  patentee  or  iprantee. 

In  Kentucky,  see  infra,  1243-1246. 
Patent  and  Title  in  North  Carolina,  see 

infra,  1269-1277. 
In    Virginia    Lands,    see    infra,    1354- 

1371. 
State    Decisions    as    Binding    Federal 

Courts,  see  Courts,  1836-1840. 
State  Construction  as  Ruling  Precedent 

in  Federal  Court,  see  Courts,  1938. 
Invalidity    of    State    Grant   of    Pueblo 

Lands,  see  Pueblo  Lands,  36,  37. 

1184.  A  statutory  grant  of  land  conveys 
a  fee-simple  estate  of  the  same  nathre  and 
qualities  as  that  which  passes  upon  an  ordi- 
nary deed  between  private  parties.  Fletcher 
V,  Peck,  6  Cranch,  87,  3:  162 
Cited    In    Strother    v.    Lucas,    12    Pet.    454.    9 

L.  ed.  1154 — Doe  ex  dem.  Bnrbarie  v.  Mo- 
bile, 9  How.  469,  13  L.  ed.  220 — Farmers* 
Loan  k  T.  Co.  v.  Chicago,  P.  &  8.  R.  Co. 
39  Fed.  151 — McNee  v.  Donahue,  76  Cal. 
502,  18  Pac.  438 — Daggett  v.  Bonewiti,  107 
Ind.  278,  7  N.  E.  900 — Northern  P.  R.  Co. 
▼.  Majors.  5  Mont.  126,  2  P4c.  322— Wet- 
more  v.  Story.  22  Barb.  490 — Lee  v.  Bum- 
mers, 2  Or.  267 — Blakesly  v.  Cay  wood,  4 
Or.  288. 

1185.  A  grant  passes  the  legal  title  to  the 
land.     Colson  v.   Lewis,   2   Wheat.   377, 

4:266 

1186.  A  patent  of  wild  or  vacant  lands 
gives  a  constructive  seisin  thereof  in  deed 
to  the  patentee,  and  attaches  to  him  all  the 
legal  remedies  incident  to  the  estate.  Green 
v.  Liter,  8  Cranch,  229,  3:  545 
Cited   in    Green   ▼.    Watklns.    7    Wheat.   29,    5 

U  ed.  389 — Peyton  v.  Stith,  5  Pet.  493,  8 
L.  ed.  203 — Potta  v.  Gilbert,  3  Wash.  C.  C. 
478,  Fed.  Cas.  No.  11,347 — Oilman  v.  Brown, 

1  Mason,    212,    Fed.    Cas.    No.    5,441 — Potts 
T.  Gilbert,  3  Wash.  C.  C.  478.  Fed.  Caa.  No 
11.347 — McKlnney   v.    Bode,    33    Minn.    453. 
23  N.  W.  851— Dreyer  v.  Ming,  23  Mo.  437— 
Northern  P.  R.  Co.  ▼.  Majors,  5  Mont.  126, 

2  Pac.  322— Enfield  v.  Day,  11  N.  H.  520— 
Lee  V.  Summers,  2  Or.  267 — Groslouis  v. 
Nortbcut,  8  Or.  399 — Miller  v.  Shaw,  7  Serg. 
k  R.  144 — ^Peeler  v.  Norrls.  4  Yerg.  344 — 
Garrett  v.  Ramsey,  26  W.  Va.  351 — Daw- 
son V.  Watklns,  2  Rob.  (Va.)  268 — Holloran 
V.  Helsel,  87  Va.  401,  13  S.  B.  33. 

1187.  A  patent  must  be  considered  as  if 
a  survey  had  actually  been  made,  although 
it  is  apparent  that  none  had  been,  since 
otherwise  an  immense  number  of  titles  would 
be  disturbed.  Newsom  v.  Pryor,  7  Wheat. 
7.  5:  382 
Cited    In    Kean    v.    Calumet   Canal   k    Improv. 

Co.  100  r.  S.  460.  47  L.  ed.  1137,  23  Sup. 
Ct.  Rep.  651 — Kellogg  v.  Smith,  7  Cush.  38.1 
— WllllamMn  v.  Simpson,  16  Tex.  441 — Hull 
V.  Fuller,  7  Vt.  105. 


Grants  subject  to  condition  or  reserva- 
tion. 

1188.  The  title  to  lots  reserved  for  settle- 
ment in  conformity  with  the  original  grant 
of  the  land,  which  required  the  placing  of  a 
certain  number  of  settlers  -upon  a  part  .of 
it,  does  not  vest  in  subsequent  grantees ;  but 
the  requirement  remains  a  charge  upon  the 
land,  whether  it  be  construed  as  an  excep- 
tion, reservation,  or  condition.  Foxcroft  v. 
Mallett,  4  How.  353,  11:  1008 

Grants  within  another  state. 

Jurisdiction  of  Suits  between  Persons 
Claiming  Land  under  Grants  of 
Different  States,  see  Courts,  612- 
616. 

State  Compacts  to  Fix  Grants,  see 
States,  173-177. 

See  also  infra,  1202,  1203,  1308,  1309, 
1325. 

1189.  Grants  of  land  by  a  government  de 
facto  as  respects  the  particular  region  are 
invalid  as  against  the  government  de  jure. 
Coffee  V.  Groover,  123  U.  S.  1,  8  Sup.  Ct. 
Rep.  1,  31 :  51 

1190.  Grants  by  a  government  de  facto 
of  parts  of  a  disputed  territory  in  its  pos- 
session are  valid  against  the  states  which 
had  the  right.  Rhode  Island  v.  Massachu- 
setts, 12  Pet.  657,  9:  1233 
Cited  in  Pollard  v.  Kibbe,   14  Pot.  409,  10  U 

ed.  517 — Coffee  v.  Groover,  123  U.  S.  30,  31 
L.  ed.  55,  8  Sup.  Ct.  Rep.  1 — Groover  v. 
Coffee,  19  Fls.  80 — Coffee  v.  Groover,  20  Fla. 
81. 

1191.  Where  grants  by  either  of  two  states 
are  found,  upon  adjustment  of  disputed 
boundary  between  the  states,  to  be  within 
the  other's  territory,  they  are  void  unless 
confirmed  by  the  latter  state;  such  confirma- 
tion cannot  affect  titles  to  the  same  lands 
previously  granted  by  the  latter  state  it- 
self. Coffee  V.  Groover,  123  U.  S.  1,  8  Sup. 
Ct.  Rep.  1,  31:  51 

1192.  Although  the  state  of  North  Calo- 
lina,  by  her  various  acts  of  cession,  has  part- 
ed with  her  right  to  issue  grants  for  lands 
within  the  state  of  Tennessee,  upon  entries 
Tiade  before  the  cession,  the  holder  of  such 
a  grant  may  resort  to  the  equity  jurisdiction 
of  the  United  States  court.  Burton  v.  Wil- 
liams, 3  Wheat.  529,  4:  452 
Cited  In  Poilnrd  v.  Klbbe,  14   Pet.  413,  10  L. 

ed.  519— Moss  v.  Gibbs,  10  Helsk.  287. 

Priorities. 

In   Kentucky,  see  infra,   1247-1253. 
Of    Virginia   Grants,   see    infra,    1365- 
1371. 

1193.  A  state  cannot  issue  two  patents  at 
different  dates,  to  different  parties,  for  the 
aime  land,  so  as  to  convey  by  the  second 
patent  a  title  superior  to  that  acquired  un- 
der the  first  patent.  Chandler  v.  Calumet 
&  H.  Min.  Co.  149  U.  S.  79,  13  Sup.  Ct.  Rep. 
798,  37:  657 

1194.  The  state  never  intends  to  grant 
the  lands  of  another,  and,  where  the  grantee 
is  ignorant  of  a  prior  patent,  the  maxim 
caveat  emptor  applies.     Doe  ex  dem.  Gov- 


4926 


PUBLIC  LANDS,  U.  b,  c 


eraeur  v.  Robertson,  11  Wheat.  332,    6:  488 
Cited  in   Webster   y.   Clear,   40   Ohio   St.  400, 
81  N.  B.  744. 

1195.  In  Kentucky  and  Ohio,  the  junior 
patentee,  claiming  under  an  elder  entry,  may 
support  his  e<(uitable  title  in  chancery. 
M'Arthur   v.   Browder,   4   Wheat.   488, 

4:  622 
Cited  in  McAfee  t.  Keim,  7  Smedes  ft  M.  789, 
45   Am.   Dec.   331 — Johnson    v.    Towsley,    13 
Wall.  86.  20  L.  ed.  487 — Jobnson   v.  Tows- 
ley,  2  Neb.  490. 

1196.  Equitable  iurisdiction  in  Kentucky 
or  Ohio  of  a  suit  oy  a  junior  patentee,  in- 
volving the  validity  of  an  earlier  entry  un- 
der >vhich  he  claims,  is  not  defeated  because 
the  words  of  the  entry  are  introduced  in  the 
grant,  on  the  theory  that,  if  these  words 
are  too  vague  when  used  in  the  entry,  tliey 
are  equally  so  when  used  in  the  grant,  which 
last  IS  a  question  triable  at  law;  since  a 
description  which  will  identify  the  land  is 
sufficient  for  the  grant,  while  an  entry  must 
be  made  with  such  certainty  as  to  enable 
subsequent  purchasers  to  locate  the  adjacent 
residuum.  M'Arthur  v.  Browder,  4  Wheat. 
488,  4:  622 

1197.  A  purely  equitable  title  founded  on 
a  prior  setUement  right,  which  could  not  be 
set  up  in  Virginia  as  a  defense  to  an  action 
of  ejectment,  cannot  be  so  set  up  in  Ten- 
nessee, where  the  titles  of  both  parties  were 
derived  from  Virginia  grants  and  the  land 
in  controversy  fell  within  the  limits  of  Ten- 
nessee by  the  compact  of  1802  with  Virginia, 
providing  that  all  claims  and  titles  derived 
from  that  state  shall  remain  as  secure  as  if 
derived  from  Tennessee,  and  not  be  preju- 
diced by  the  establishment  of  the  boundary, 
although  it  is  settled  in  Tennessee  that  a 
junior  patent  founded  on  a  prior  entry  shall 
prevail  over  a  senior  patent  founded  on  a 
junior  entry.  Robinson  v.  Campbell,  3 
Wheat  212,  4:  372 
Explained  in  Bryan  v.   Forsytb,  19  How.  386, 

15  L.  ed.  675. 

Cited  in  Rhode  Island  v.  Massachusetts,  12 
Pet.  727.  9  L.  ed.  1262— Pollard  v.  Klbbe. 
14  Pet.  414,  10  L.  ed.  520— Mulqueen  v. 
Schllchter  Jute  Cordage  Co.  108  Fed.  982 
— ^Thorn  v.  Reed,  1  Ark.  402 — Waldo  v.  Rus- 
sell, 5  Mo.  392 — Wright  v.  Moore,  21  Wend. 
233 — Suttle  T.  Richmond,  F.  ft  P.  R.  Co.  76 
Va.  288. 

1198.  A  senior  patentee  not  in  possession 
has  constructive  seisin  of  all  the  land  with- 
in the  bounds  of  his  patent  except  such  as 
is  in  the  actual  occupation  of  a  junior  pat- 
entee.    Green  v.  Liter,  8  Cranch,  229, 

3:  545 
Dittinouiehed  in  Koiner  v.  Rankin,  11  Gratt. 

427. 
Cited  in  Johnson  v.  Towsley,  13  Wall.  86,  20 

L.   ed.   487 — Harris  v.   McGovem,   99   U.   S. 

167,    25    L.    ed.    319 — Chandler   v.    Rushing, 

38  Tex.  597 — Garrett  v.  Ramsey,  26  W.  Va. 

359— Ilsley   v.   Wilson,    42   W.    Va.   770,   26 

8.  E.  551. 

1199.  A  junior  patent  does  not  attach 
upon  the  escheat  of  the  title  of  an  alien 


under  a  prior  patent.     Doe  ex  dem.   Gov- 
emeur  v.  Robertson,   11  Wheat.  332, 

6r  488 
Cited  in   Stith   v.   Hart,   6  T.   B.   Mon.   629— 
Jones  V.  Chiles,  4  J.  J.  Marsh.  613. 

h,  Georgia. 

Grants  by  Another  State  or  within  Another 
State,  see  supra,  1189-1192. 

Confirmation  of  Spanish  Titles  by  Georgia 
Compact,  see  Private  Land  Claims,  372, 
373. 

Refusing  Requested  Instructions  for  Gen- 
eralities, see  Trial,  761,  762. 

1200.  The  Georgia  legislature  was  not  re- 
strained by  the  state  Constitution  of  1789 
from  disposing  of  the  unappropriated  lands 
within  the  limits  of  that  state.  Fletcher 
V.  Peck,  6  Cranch,  87,  3:  162 

1201.  By  the  laws  of  Georgia,  all  public 
grants  are  required  to  be  recorded  in  the 
proper  state  department.  Doe  ex  dem.  Pat- 
terson V.  Winn,  5  Pet.  233,  8:  108 

1202-03.  A  patent  from  Georgia,  of  lands 
lying  partly  within  and  partly  without  the 
territory  retained  by  the  Indians,  is  void  as 
to  so  much  as  lie  within  such  territory,  and 
valid  as  to  the  residue.  Patterson  v.  Jenks, 
2  Pet.  216  7i  402 

Cited  in  Mltchel  v.  United  States.  9  Pet.  733, 
9  l:  ed.  291 — Mitchel  v.  United  States,  15 
Pet.  88,  10  L.  ed.  671 — People  v.  Van  Rens- 
selaer, 9  N.  Y.  324 — Brown  v.  Brown,  106 
N.  C.  455,  11  S.  E.  647— Den  v.  Nixon,  10 
Yerg.  519. 

1204.  A  grant  under  the  laws  of  Georgia, 
of  land  lying  partly  within  and  partly  with- 
out an  Indian  boundary,  is  void  only  as  to 
the  part  within  the  boundary,  notwithstand- 
ing possible  deception  in  the  application, 
representing  such  lands  to  be  without  such 
boundary.     Winn  v.  Patterson,  9  Pet.  663, 

9:  266 
Cited  in  Mitchel  v.  United  States.  9  Pet.  733, 
9   L.  ed.  291 — Wallace  v.   Harris,  32   Mich. 
401. 

c.    Kentucky, 

Constructive  Seisin  under  Grant  Before  Pat- 
ent Issued  to  Grantor,  see  Real  Prop- 
erty, 8. 

Warrant,  location,  and  survey. 

Presumption  of  Record  of  Surveys,  see 
Evidence,  516. 

Limitation  of  Action  on  Claim  to  Land 
under  Military  Warrant,  see  Limi- 
tation of  Actions,  314. 

1205.  When  a  part  of  a  warrant  is  with- 
drawn, the  rules  of  the  land  office  require  a 
memorandum  on  the  margin  of  the  record 
of  the  original  entry,  showing  what  part  of 
it  is  withdrawn.  Holmes  v.  Trout,  7  Pet. 
171,  8:  647 

1206.  The  locator  may  sur\*ey  his  entry  in 
one  or  more  surveys,  or  he  may  withdraw 
a  part  of  his  entry.  Holmes  v.  Trout,  7  Pet. 
171,  8: 647 
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1207.  Upon  a  question  as  to  the  validity  I 
of  a  certificate  for  a  settlement-right  in 
Kentudcy,  and  of  the  entry  thereof  in  the 
Burreyor's  office,  if  the  location  be  set  out 
in  the  pleadings,  the  court  can  notice  any 
intrinsic  apparent  defect.  Crocket  v.  Iiee, 
7  Wheat.  522,  5:  513 

1208.  If  a  location  of  land  in  Kentucky, 
claimed  under  settlement  and  pre-emption, 
be  void  in  itself,  no  testimony  can  sustain 
it,  and  it  would  be  deemed  void  on  a  de- 
murrer to  the  bill.  Crocket  v.  Lee.  7  Wheat. 
522,  5:  513 

1209.  The  disability  of  infancy  or  cover- 
ture of  any  joint  owner  of  lands  in  Ken- 
tucky brings  the  estate  as  to  all  other  own- 
ers within  the  saving  clause  of  the  proviso 
of  the  Kentucky  statute  of  1797,  allowing 
infants  and  married  women  three  years 
after  their  several  disabilities  are  removed 
to  complete  survevs  of  their  estates.  Miller 
v.  M'Intire,  11  Wheat.  441,  6:  515 
Shipp  y.  Miller,  2  Wheat.  316,  4:  248 
Cited  in  Miller  v.  M'lntyre,  6  Pet.  63,  8  L.  ed. 

321— Davis  V.  Coblens,  174  U.  8.  725,  43 
U  ed.  1150,  19  Sup.  Ct.  Rep.  832 — Davis 
T.  Coblens,  12  App.  D.  C.  60 — Boone  ▼. 
Helm,  4  Dana,  415 — Beard  v.  Smith,  6  T. 
B.  Hon.   464. 

1210.  Where  there  is  no  object  called  for 
to  control  a  rectangular  figure,  that  form 
shall  be  given  to  the  survey.  Holmes  v. 
Trout,  7  Pet.  171,  8:  647 

1211.  It  is  a  settled  rule  that,  where  no 
other  figure  is  called  for  in  an  entry,  it  is  to 
be  surveyed  in  a  square  coincident  with  the 
cardinal"  points,  and  large  enough  to  con- 
tain the  given  quantity,  and  that  the  point 
of  beginning  is  deemed  to  be  the  center  of 
the  bas4>  line  of  such  square.  Shipp  v.  Mil- 
ler. 2  W-heat.  316,  4:  248 
Cited  In  Peyton  v.  Stltb,  6  Pet.  488,  8  L.  ed. 

201. 

Entries  and  deficription  generally. 

Parol  Evidence  of  Notoriety  and  Names 
of  Places,  see  Evidence,  1584. 

1212.  The  land  laws  of  Virginia  are  just 
as  much  the  laws  of  Kentucky  as  they  were 
the  laws  of  Virginia  in  that  country  before 
the  separation.  The  courts  of  Kentucky 
have  decided  that  an  entry  was  required  to 
give  title  to  a  Virginia  military  warrant  in 
the  military  district.  The  claim  was  sub- 
ject to  be  barred  by  the  statute  of  limita- 
tions of  Kentucky.  Kinney  v.  Clark,  2  How. 
76,  11:185 

1213.  Entries  of  land  in  Kentucky  must 
have  that  reasonable  certainty  which  would 
enable  a  subsequent  locator,  by  the  exercise 
of  a  due  degree  of  judgment  and  diligence, 
to  locate  his  own  lands  on  the  adjacent 
residuum.  Perkins  v.  Ramsey,  6  Wheat.  269, 

5:84 
Taylor  v.  Owing,  11  Wheat.  226,  6:  460 

LiUlepage  t.   Fowler,   11   Wheat.   215, 

6:458 
HDowell   ▼.    Peyton,    10   Wheat,   454, 

6:364 


Bodley  v.  Taylor,  5  Cranch,  191,         3:  75 
Matson  v.  Hord,  1  Wheat.  130,  4:  53 

Cited  in  Cochran  v.  Schrelber,  46  C.  C.  A. 
353,  107  Fed.  375— Kimball  v.  Semplc,  25 
Cal.  451 — Bemis  v.  Becker,  1  Kan.  234 — 
Wakoman  v.  Sherman,  9  N.  Y.  93 — Rich  v. 
Elliot,  10  Vt  215— McNeel  v.  Herold,  11 
Gratt.  814— Gullbeau  v.  Mays,  16  Tex.  417. 

1214.  An  entry  in  Kentucky  or  Ohio  is 
sufficient  if  it  locates  the  land  with  such 
certainty  that  subsequent  purchasers  are 
enabled  to  locate  the  adjacent  residuum. 
M'Arthur  v.  Browder,  4  Wheat.  488,  4:  622 
Cited   in   McNeel   v.    Herold,    11    Gratt.   814 — 

Harper   v.    Baugh,    9   Gratt.    620. 

1215.  A  general  description  of  the  place, 
in  an  entry  of  land  in  Kentucky,  is  defec- 
tive if  it  will  fit. more  than  one  place  equally 
well.     Matson  v.  Hord,  1  Wheat.   130, 

4:  53 
Cited  in  Patin  v.  Blaise,  10  La.  400. 

1216.  An  error  in  description  is  not  fatal 
in  an  entry,  if  it  does  not  mislead  a  subse- 
quent locator.  Shipp  v.  Miller,  2  Wheat. 
316,  4:  248 
Cited  in   Booth  v.   Upshur,   26  Tex.   71 — Hull 

V.  Foller,  7  Vt.  105. 

1217.  The  boundaries  of  an  entry  must  be 
fixed  precisely  by  its  terms,  and  cannot  de- 
pend on  previous  appropriations.  Taylor  v. 
Walton,  1   Wheat.   141,  4:  56 

1218.  It  is  not  essential  to  the  dignity  of 
an  entry  upon  a  pre-emption  warrant,  as 
compared  with  a  common  treasury  warrant, 
that  the  entry  should,  in  terms,  call  for  the 
improvement,  although  it  must  in  fact  in- 
clude the  improvement.  Finley  v.  Williams. 
9  Cranch,  164,  3:  691 

1219.  In  Kentucky  the'  surplus  land  does 
not  vitiate  an  entry,  and  a  survey  is  held 
valid  if  made  conformably  to  such  an  entrv. 
Holmes  v.  Trout,  7  Pet.  171,  8:  647 
Distinguished  In  Coan  v.  F]agg,  123  U.  8.  126, 

81  L.  ed.  Ill,  8  Sup.  Ct.  Rep.  47. 

Cited  in  Vandersllce  v.  Hanks,  3  Cal.  43. 

Construction  and  interpretation. 

1220.  The  words  of  an  entry  are  to  be  con- 
strued as  those  of  any  other  written  in- 
strument. Meredith  v.  Picket,  9  Wheat. 
573,  6:  163 

1221.  In  giving  a  construction  to  an  entry, 
the  intention  of  the  locator  is  to  be  chiefly 
regarded.     Holmes  v.  Trout,  7  Pet.  171, 

8:647 

Calls  and  distances. 

1222.  A  call  in  an  entry  for  a  specified 
settlement  and  pre-emption  is  not  rendered 
uncertain  in  Kentucky  because  the  pre-emp- 
tion had  no  real  existence,  if  the  settlement 
was  actually  located.  Bodley  v.  Taylor,  5 
Cranch,  191,  3:  75 

1223.  Where  the  object  called  for  is  easily 
found  and  identified,  the  want  of  precision 
in  distance  will  not  defeat  the  location,  un- 
less the  difference  between  the  actual  and 
estimated  distance  be  such  as  to  mislead 
subsequent  locators.  Taylor  v.  Walton,  1 
Wheat  141,  4:  56 
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1224.  If  the  descriptive  call  in  the  entry 
will  not  inform  a  locator  in  what  neighbor- 
hood he  is  to  search  for  the  land,  the  entry 
is  defective.  Johnson  v.  Pannel,  2  Wheat. 
206,  4: 221 

1225.  If  the  particular  object  cannot  be 
found  within  the  limits  of  the  general  call, 
the  entry  is  defective.  Johnson  v.  Pannel, 
2  Wheat.  206,  4:  221 

1226.  Entries  made  in  a  wilderness  should 
refer  to  some  prominent  object  which  might 
direct  the  attention  to  the  neighborhood  of 
the  land,  and  also  to  some  particular  ob- 
ject which  should  exactly  describe  it.  Tlie 
first  is  called  the  general,  the  latter  the 
particular,  call  of  the  entry.  Johnson  v. 
Pannel,  2  Wheat.  206,  4:  221 
Cited  in  Patln  ▼.  Blaise,  19  La.  400 — Buckley 

▼.   Gilmore,  12  Ohio,  76 — Gullbeau  ▼.  Mays, 
15  Tex.  417— Weir  v.  Van   Bibber,  34  Tey 
229— McNeel  y.   Herold,   U    Oratt.  314. 

1227.  If  an  object  called  for  in  the  entry 
is  well  known  by  two  names,  so  that  it  can 
be  found  by  a  call  for  either,  such  a  call  will 
support  the  entry.  Garnett  v.  Jenkins,  8 
Pet  75,  8:  871 

1228.  The  call  for  an  unmarked  tree  of  a 
kind  which  is  common  in  the  neighborhood 
of  a  place  sufficiently  described  by  the  other 
parts  of  the  entry  to  be  fixed  with  certainty 
may  be  considered  as  an  immaterial  call. 
Johnson  v.  Pannel,  2  Wheat.  206,        4:  221 

1229-30.  A  single  call  may  be  so  notori- 
ous— as,  for  example,  a  spring  of  general 
notoriety — that  it  may  constitute  in  itself 
a  call  both  of  description  and  location;  but 
if  this  call  is  accompanied  with  another, 
both  should  be  satisfied.  Johnson  v.  Pannel, 
2  Wheat.  206,  4:  221 

1231.  Where  there  is  no  other  call  in  the 
entry  showing  a  contrary  intent,  and  the 
entry  is  placed  on  a  road  at  a  certain  dis- 
tance from  a  given  point  by  which  the  road 
passes,  the  distance  is  to  be  computed  by  the 
meanders  of  the  road,  and  not  by  a  straight 
line.     Bodley  v.  Taylor,  5  Cranch,  191, 

3:75 

1232.  Where  an  entry  called  for  land  in 
•'the  fork  of  the  first  fork  of  the  Licking," 
the  entry  cannot  be  satisfied  with  lands  ly- 
ing in  the  first  fork.  Meredith  v.  Picket,  9 
Wheat.  573,  6:  163 

1233.  Where  a  line  is  directed  to  be  run 
about  north,  "about"  is  to  be  rejected,  and 
the  line  is  to  run  a  due-north  course.  Shipp 
V.  Miller,  2  Wheat.  316,  4:  248 

Conflicting  or  vague  calls. 

1234.  It  is  a  rule  of  construction  in  the 
courts  of  Kentucky,  that  where  there  are  re- 
pugnant, false,  or  mistaken  calls  in  an  en- 
try, thev  may  be  rejected.  Perkins  v.  Ram- 
sey, 5  Wheat.  269,  5:  84 

1235.  All  subordinate  calls  in  an  entry 
must  yield  to  the  principal  call,  to  which 
they  may  be  repugnant.  Finley  v.  Williams, 
9  Cranch,  164,  3:  691 
Cited  in  Pollard  t.   Shively,   5  Colo.   310 — ai- 


shlre  v.  Hulse,  6  Ohio,  534 — Boll  v.  Hick 
man,  6  Humph.  400 — McNeel  t.  Herold,  11 
Gratt.   314. 

.1236.  Where  there  are  calls  in  an  entry 
repugnant  to  each  other,  those  which  are  in- 
consistent with  the  main  intention  of  the 
locator,  manifested  by  the  words  of  the  en- 
try, shall  be  rejected  to  give  efifect  to  the  en- 
try.    Croghan  v.  Nelson,  3  How.  187, 

11:554 

1237.  If  the  essential  call  of  an  entry  be* 
uncertain   as   to    the   land   covered   by   the 
warrant,  and  there  are  no  other  calls  which 
control  the  special  call,  the  entry  cannot  be 
sustained.    Garnett  v.  Jenkins,  8  Pet.  75, 

8:871 

1238.  The  call,  in  an  entry  of  lands  in 
Kentucky,  for  12  miles  below  a  certain 
point,  does  not  require  that  the  whole  land 
be  placed  at  or  beyond  that  distance,  where 
there  are  other  words  in  the  location  which 
can  only  be  satisfied  if  the  beginning  of 
the  survey  is  placed  at  that  distance.  John- 
son V.  Pannel,  2  Wheat.  206,  4:  221 

1239.  An  entry  of  lands  in  Kentucky, 
which,  in  all  other  respects,  is  certain,  is 
not  invalid^  because  it  calls  for  such  a  point 
on  a  creek  that  a  line  run  straight  across 
will  include  the  quantity  "to  exclude  prior 
legal  claims,"  since  these  words  may  be 
treated  as  surplusage^  Taylor  v.  Walton,  1 
Wheat.  141,  4:  56 

1240.  Vague  or  repugnant  calls  in  an  en- 
try of  lands  in  Kentucky  may  be  rejected  or 
controlled  by  other  material  calls  which  are 
consistent  and  certain.  Shipp  v.  Miller,  2 
Wheat.  316,  4:  248 
Cited  in  Cochran  v.  Schreiber,  46  C.  C.  A.  353, 

107  Fed.  375— McNeel  v.  Herold,   11  Gratt. 
315. 

1241.  If  a  call  be  impracticable,  it  is  re- 
jected as  surplusage.  Holmes  v.  Trout,  7 
Pet.   171,  8:  647 

Conflrmation. 

State    Compacts    to    Fix    Grants,    see 
Stetes,  173-177. 

1242.  Where  an  act  of  the  legislature  di- 
rected an  unregistered  survey,  inoperative 
by  the  lapse  of  time,  to  be  registered,  and 
a  patent  to  be  issued  upon  it,  the  grantee 
acquired  rights  in  it  which  could  not  be 
defeated  by  a  patent  to  any  other  party. 
Ringo  V.  Binns,  10   Pet.   269,  9:420 

« 

Patent. 

Remedy   by    Caveat,    see   supra,    1180, 
1181. 

1243.  In  Kentucky,  courts  of  law  will  not 
look  beyond  the  patent.  Courts  of  equity 
will  look  beyond  the  patent,  and  give  validity 
to  the  elder  entry  against  an  elder  patent. 
Finley  v.  Williams,  9  Cranch,  164,  3:  691 
Cited  In  Johnson  v.  Towsley,  13  Wall.  86,  20 

L.  ed.  487. 

1244.  In  Kentucky,  a  patent  is  the  com- 
pletion of  the  legal  title.  Green  v.  Liter,  8 
Cranch,  229,  3:  545 

1245.  Jurisdiction    of    the    circuit    court 
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upon  a  writ  of  right  was  not  questioned 
as  to  the  nature  of  the  proceeding.  Green 
V.  Liter.  8  Cranch,  229,  3:  545 

Cited  In  Kohl  v.  United  States,  91  U.  S.  375, 
23   L.    ed.    452. 

1246.  In  Kentucky  the  courts  of  law  will 
not  look  beyond  the  patent.  Blunt  v.  Smith. 
7  Wheat.  248,  5:  446 

Cited  In  Groslouis  t.  Northcnt,  3  Or.  309. 

Priorities. 

Remedies  to  Adjust  Equities,  see  also 

supra,  1179. 
State    Compacts    to    Fix    Grants,    see 

States,  173-177. 

1247-8.  An  entry  is  considered  as  a  record 
of  which  a  subsequent  locator  must  be  pre- 
sumed to  have  notice;  consequently,  al- 
though he  may  obtain  the  first  patent,  he  is 
liable  in  equity  to  the  rules  which  apply  to 
a  subsequent  purchaser  with  notice  of  a 
prior  equitable  right.  Bodley  v.  Taylor,  5 
Cranch,  191,  3:  75 

1249-50.  Courts  of  equity  in  Kentucky  will 
look  beyond  the  patent,  and  give  validity  to 
the  elder  entry  against  an  elder  patent. 
Bodley  v.  Taylor,  5  Cranch,  191,  3:  75 
Finley  v.  Williams,  9  Cranch,  164,  3:  691 
Cited  in  Reed  v.  Bullock,  Lltt.  Sel.  Cas.  514, 

12  Am.  Dec.  345. 

1251.  Between  pre-onption  rights  the 
prior  improvement  will  hold  the  land 
against  a  prior  certificate  entry,  survey,  and 
patent.    Finley  v.  Williams,  9  Cranch,  164, 

3:  691 
Cited  in  McAfee  v.  Kelrn,  7  Smedes  &  M.  789, 
45    Am.    Dec.    331 — Johnson   v.    Towsley,    2 
Neb.  490. 

1252.  A  junior  entry  shall  limit  the  sur- 
vey of  a  prior  entry  to  its  calls.  Holmes 
T.  Trout,  7  Pet.  171,  8:  647 

1253.  A  patent  obtained  on  an  entry  on  a 
treasury  warrant  will  not  prevail  in  Ken- 
tucky against  a  title  under  an  earlier  pre- 
emption warrant,  although  there  was  an 
interval  between  the  expiration  of  the  time 
for  making  the  pre-emption  entry  and  an 
act  of  revival  renewing  the  right  to  make 
such  entry,  where  the  entry  of  the  holder 
of  the  treasury  warrant  was  not  made  dur- 
ing that  interval.  Stephens  v.  M'Cargo,  9 
Wheat.  502,  ^  6:  145 

Remedies  of  clatmants  or  purchasers. 

Equitable  or  Legal  Nature  of  Remedy, 

see  supra,  1181a. 
See  also  supra,  1195,  1196,  1245. 

1264.  Where  land  warrants  were  pur- 
chased by  parol  agreement,  but  the  vendor 
died  having  made  no  legal  conveyance  of 
the  land,  and  the  circuit  court  of  Kentucky 
decreed  a  conveyance  of  the  land  by  the  un- 
known heirs,  the  decree  was  void,  as  the 
statute  under  which  the  proceedings  were 
instituted  authorized  the  court  to  make  a 
decree  only  in  a  case  in  which  the  com- 
plainant claims  the  land  as  locator,  or  by 
bond  or  other  instrument  in  writing.  Hol- 
lingsworth  v.  Barbour,  4  Pet.  466,     7:  922 

12S5.  The  claim  as  a  "locator,"  in  Ken- 
U.  S.  Dig.— 309 


tucky,  has  been  universally  understood  to 
signify  the  compensation  of  a  portion  of  the 
land  located,  agreed  to  be  given  by  the  owner 
of  the  warrant  to  the  locator  of  it  for  his 
services.  Hollingsworth  v.  Barbour,  4  Pet. 
466,  7:  922 

Cited  In  Rhodes  v.  Gunn,  35  Ohio  Ct.  393. 

1256.  Under  the  Kentucky  jurisprudence, 
one  whose  entry  on  the  land  has  been  con- 
firmed by  a  patent  covering  land  not  in- 
cluded in  his  entry,  but  which  is  included  in 
a  later  entry,  may  be  compelled  in  equity  to 
convey  such  excess  to  the  subsequent  locators 
without  requiring  them  to  restore  to  him 
the  land  covered  by  his  entry,  but  which,  by 
mistake,  he  omitted  to  survey,  and  for  which 
they  have  obtained  a  patent.  Bodley  v. 
Taylor,  5  Cranch,  191,  3:  75 
Distinguished   In   Taylor   v.   Brown,    5   Cranch, 

255,  3  L.  ed.  94. 

Cited  In  Walden  v.  Bodley,  14  Pet.  159,  10 
L.  ed.  400— Walden  v.  Bodley,  9  How.  36,  13 
L.  ed.  36. 

d.  North  Carolina. 

Land  Office  Records  as  Evidence,  see  Evi- 
dence, 1151-1155. 

Sufiiciency  of  Authority  to  Set  Aside  Sale 
and  Assignment  of  Land  Warrant,  see 
Evidence,  2296. 

Effect  of  Cession  to  Cut  Off  State  Proprietor- 
ship, see  States,  202. 

1257.  In  all  the  acts  of  the  legislature 
of  North  Carolina  there  is  a  uniform  inten- 
tion manifested  to  restrict  entries  from  be- 
ing made  on  lands  included  within  the  In- 
dian boundaries.  Danforth  v.  Wear,  9 
Wheat.  673,  6:  188 

1258.  A  uniform  intention  is  manifested 
in  all  the  acts  of  the  legislature  of  North 
Carolina  to  restrict  entries  from  being  made 
on  lands  included  within  the  Indian  bound- 
aries, as  established  by  the  treaty  of  July 
20,  1777,  with  Indian  tribes.  Preston  v. 
Browder,  1  Wheat  115,  4:  50 

1259.  The  extension  of  a  county  line  in 
North  Carolina  to  include  lands  purchased 
of  the  Indians  subjects  such  lands  to  the 
general  land  laws  of  the  state.  D  inforth 
V.  Wear,  9  Wheat.  673,  6:  188 

1260.  A  grant  of  land  in  North  Carolina, 
lying  within  the  Indian  country,  founded 
on  entries  made  in  the  office  of  the  entry 
taker,  in  1795,  was  void  under  the  North 
Carolina  act  of  1773,  §  6,  reserving  this 
land  for  the  Cherokee  Indians.  Lattimer 
V.  Poteet,  14  Pet.  4,  10:  328 
Cited  in  Brown  v.  Brown,  106  N.  C.  455,   11 

S.  E.  647. 

1261.  The  mere  exti;  p^ishment,  by  sub- 
sequent treaties,  of  the  Indian  title  conferred 
by  N.  C.  Laws  1783,  chap.  2,  did  not  sub- 
ject the  lands  to  appropriation  unless  ex- 
pressly authorized  or  permitted  by  the  legis- 
lature.   Danforth  v.  Thomas,  1  Wheat.  155. 

4:  59 

1262.  The  act  of  North  Carolina  of  1784, 
authorizing  the   removal  of  warrants   upon 
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lands  previously  taken  up,  so  as  to  place 
them  upon  vacant  lands,  did  not  repeal  by 
implication  the  previously  existing  laws 
which  prohibited  surveys  of  land  within  the 
Indian  boundary.  The  lands  to  which  such 
removals  are  made  must  be  lands  previously 
subjected  to  entry  and  survey.  Danfort\i  v. 
Wear,  9  Wheat.  673,  6:  188 

1263.  Entries  and  surveys  for  any  lands 
within  the  bounds  set  apart  for  the  Cherokee 
Indians  by  N.  C.  Acts  1783,  chap.  2,  were 
expressly  avoided  by  that  act.  Danforth  v. 
Thomas,  1  Wheat.  155,  4:  59 
Cited  In  Doe  ex  dem.  Lafontalne  v.  Avallne,  8 

Ind.  13— Profflt  v.  Williams,  1  Yerg.  92. 

1264.  The  French  lick  was  within  the 
reservation  of  salt  licks  or  salt  springs  as 
public  property,  made  by  the  act  of  North 
Carolina  of  1782,  and  as  such  was  protect- 
ed from  individual  survey  and  location,  al- 
though, as  surveyed  by  the  commissioners 
appointed  under  that  statute,  it  exceeded  the 
quantity  authorized  to  be  reserved.  Ed- 
wards v.  Darby,  12  Wheat.  206,  6:  603 
Cited  in  Butt  v.  United  States,  122  Fed.  514. 

1265.  The  land  law  of  Kentucky  requires 
that  entries  shall  be  so  special  and  certain 
that  any  subsequent  locator  may  know  how 
to  appropriate  the  adjacent  residuum;  but 
the  land  law  of  North  Carolina  contains  no 
such  provision.  Blunt  v.  Smith,  7  Wheat. 
248,  5:  446 

Location  and  entry. 

Entry  as  Evidence,  see  Evidence,  1180. 

1266.  The  laws  of  North  Carolina  do  not  re- 
quire that  an  entry  should  express  tlie  water 
courses  and  remarkable  places  which  are 
remote,  but  only  those  which  are  contigu- 
ous.   Blunt  V.  Smith,  7  Wheat.  248,    5:  446 

Survey. 

1267.  Entries  which  might  be  joined  in 
one  survey,  under  N.  C.  Acts  1784,  chap. 
19,  §  3,  if  remaining  the  property  of  two 
or  more  persons,  may  be  so  joined,  although 
they  have  become  the  property  ojf  a  single 
person.     Polk  v.  Wendal,  9  Cranch,  87, 

3:  665 
DiftiinguiHhed  In  Lockhard  v.  Asher  Lumber  Co. 
123  Fed.  490. 

Cited  in  United  States  v.  Arredondo.  6  Pet.  730, 
8  L.  ed.  562 — St.  I^uls  SmeltloR  Co.  v.  Kemp, 
104  U.  S.  052,  20  L.  ed.  880— Carson  City 
Gold  &  S.  MIn.  Co.  v.  North  Star  Mln.  Co. 
73  Fed.  000 — Peabody  Gold  MIn.  Co.  v. 
Gold  Hill  MIn.  Co.  97  Fed.  661— Peabody 
Gold  MiD.  Co.  V.  Gold  Hill  Mln.  Co.  49  C. 
C.  A.  640,  111  Fed.  820. 

1268.  When  one  line  of  the  survey  on  a 
North  Carolina  military  land  grant  is  given, 
the  remaining  three  lines  may  be  found  by 
calculation.     Blunt  v.  Smith,  7  Wheat.  248, 

5:446 

Patent  or  grant. 

As  Evidence,  see  Evidence,  1138. 

1269.  The  first  grant  from  the  state  of 
North  Carolina  upon  an  entry  is  valid,  al- 
though issued  upon  a  duplicate  warrant,  the 
original  being  in  the  hands  of  the  surveyor 
general,  although  a  subsequent  grant  issue 


upon  the  original  warrant  for  other  lands. 
Blackwell  v.  Patton,  7  Cranch,  471,     3:  408 

1270.  A  survey  and  grant  of  lands  within 
the  Indian  boundary  are  void.  Danforth  v. 
Wear,  9  Wheat.  673,  6:  188 
Cited  In  Patterson  v.  Jenks,  2  Pet.  236,  7  I* 

ed.  409 — Mitchel  v.  United  States,  9  Pet. 
733.  9  L.  ed.  291— Mitchel  v.  United  States, 
15  Pet.  88,  10  L.  ed.  671 — Gaines  v.  Hale. 
26  Ark.  184 — Montgomery  v.  Doe,  13  Smedes 
&  M.  175 — Lewis  v.  Durst,  10  Tex.  416 — 
Gullbeau  v.  Mays,  15  Tex.  417.  • 

1271.  A  patent  for  land  lying  partly  with- 
in and  partly  without  the  territory  retained 
by  the  Indians  was  void  as  to  so  much  as 
lay  within  such  territory,  and  valid  for  the 
residue.     Danforth  v.  Wear,  9  Wheat.  673, 

6:  188 

Cited  In  McCracken  v.  Todd,  1  Kan.  159 — 
Wallace  v,  Harris,  32  Mich.  400 — WeltRner 
V.  Thlngstad.  55  Minn.  248,  56  N.  W.  817 
— People  V.  Van  Rensselaer,  9  N.  Y.  323 — 
Den  V.  Nixon,  10  Yerg.  619. 

1272.  The  rights  of  General  Greene  under 
the  grant,  by  the  act  of  North  Carolina 
of  1782,  of  land  to  be  laid  off  within  the 
bounds  reserved  for  the  army,  were  not  im- 
paired by  subsequent  legislation  restricting 
the  Army  reservation  to  narrower  limits, 
nor  by  an  entry  made  under  the  general  au- 
thority of  such  legislation.  Rutherford  v. 
Greene,  2  Wheat.  196,  4:  218 
Cited   in   United    States   v.    Arredondo,   6   Pet. 

741,  8  L.  ed.  565— Yates  v.  Smith,  38  Cal. 
67 — Gibson  v.  Chouteau,  39  Mo.  591. 

1273.  No  title  is  acquired  under  a  patent 
from  the  state  of  North  Carolina,  founded 
on  an  entry  for  lands  included  within  the 
Indian  boundaries  as  fixed  by  the  treaty  of 
July  20,  1777,  with  Indian  tribes.  Preston 
v.  Browder,  1  Wheat.  115,  4:  50 
Cited  in   Danforth   v.   Thomas,   1   Wheat.   158. 

4  L.  ed.  60 — Danforth  v.  Wear.  9  Wheat. 
677,  6  L.  ed.  189— Profflt  v.  Williams,  1 
Yerg.  92. 

1274.  Where  an  entry  has  never  in  fact 
been  made,  and  the  warrant  is  forged,  no 
right  accrues  under  the  North  Carolina  act 
of  1777.    Polk  v.  Wendell,  5  Wheat.  293, 

5:92 
Cited  in  Miller  v.  Kerr,  7  Wheat  5,  6  L.  ed. 
382. 

Title. 

1275.  The  question  whether  an  incipient 
title  existed  before  the  cession  of  land  by 
North  Carolina  to  the  United  States,  so  as 
to  justify  that  state  in  granting  land  to 
another  grantee,  is  open  at  law.  Polk  v. 
Wendal,  9  Cranch,  87,  8:  665 

1276.  The  statutes  of  North  Carolina 
which  justify  a  court  of  law  in  considering 
the  entry  as  the  commencement  of  title  are 
applicable  to  military  warrants  as  well  as 
other  titles.    Blunt  v.  Smith,  7  Wheat.  248, 

5:  446 

1277.  A  title  to  25,000  acres  of  land,  to 
be  laid  off  within  the  bounds  reserved  for 
the  Army,  was  vested  in  General  Greene 
by  virtue  of  the  provision  of  the  act  of 
North  Carolina  of  1782,  that  such  quantity 
of  land  "shall  be  allotted  for  and  given  Xq 
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that  officer.    Rutherford  y.  Greene,  2  Wheat. 
196,  4:  218 

Cited  in   United    States  t.   Arredondo,   6   Pet. 
733,  8  L.  ed.  563. 

e.  Pennsylvania. 

Maintenance  of  Ejectment  on  Warrant  and 
Survey,  see  Ejectment,  47. 

Presumption  of  Payment  by  Holder  of  War- 
rant, see  Evidence,  822. 

Land  Office  Records  as  Evidence,  see  Evi- 
dence, 1167-1159. 

Private  Memorandum  of  Secretary  of  Land 
Office  as  Evidence,  see  Evidence,  1349. 

1278.  In  1749  a  pre-emption  right  to  is- 
lands in  the  Susquehanna  river,  in  Pennsyl- 
vania, could  not  be  obtained  by  settlement. 
Fisher  v.  Haldeman,  20  How.  186,       15:  879 

liOcmUon,  survey,  and  settlement. 

Decision  of  State  Court  on  Right  to 
Pre-empt  Islands,  as  Binding  Fed- 
eral Courts,  see  Courts,  1840. 

Presumptions,  see  Evidence,  512,  513, 
515. 

Survey  as  Evidence,  see  Evidence,  1176, 
1184-1186. 

1279.  [To  constitute  a  settlement  under 
the  Pennsylvania  act  of  April  3,  1792,  there 
must  be,  in  addition  to  improvements,  an 
occupancy,  with  bona  fide  intention  of  per- 
manent residence,  either  in  person  or  by 
tenant.  Balfour  v.  Meade  (C.  Ct.)  4  Dall. 
363,  1 :  867] 
Ewalt  V.  Highland    (Pa.  Sup.  Ct.)    4  Dall. 

161,  1:783] 

1280.  [Persona]  residence  must  accompany 
any  settlement  on  which  a  survey  can  be 
regularly  made,  under  the  act  of  April  3, 
1792,  unless  there  is  such  danger  as  would 
prevent  a  man  of  reasonable  firmness  from 
remaining,  and  even  then  the  animus  re- 
vertendi  must  appear.  Ewalt  v.  Highland 
(Pa.  Sup.  Ct.)   4  Dall.  161,  1:783] 

1281.  [The  proviso  of  §  9  of  Pa.  act  April 
3,  1792,  applies  solely  to  those  who  had  in- 
cipient titles  which  could  only  have  been 
created  by  such  occupancy  or  by  warrant. 
A  warrant  of  acceptance  for  these  lands, 
not  founded  on  such  settlement,  though  con- 
taining a  false  recital  of  it,  gives  no  title. 
Balfour  v.  Meade  (C.  Ct.)   4  Dall.  363, 

1:867 
Mliaughlin  v.  Dawson   (Pa.  N.  P.)   4  Dall. 

221,  1:809 

Huidekoper  v.   Douglass    (C.   Ct.)    4   Dall. 

392,  1 :  879] 

1282.  [Delay  in  making  the  settlement  re- 
quired by  §  9  of  the  act  of  1792,  during  an 
Indian  war,  does  not  forfeit  the  right,  if  the 
endeavor  to  make  it  is  persisted  in  upon 
the  return  of  peace.  Morris  v.  Neigh  man 
(C.  Ct.)   4  Dall.  209,  1:804] 

1283.  [The  settlement  and  residence  re- 
quired by  §  9  of  the  act  of  1792,  within  the 
times  respectively  mentioned  therein,  are 
not  excused  by  the  proviso  of  that  section ; 
but  the  times  specified  are  merely  extended 


by  that  proviso,  to  permit  such  settlement 
to  be  completed  reasonably  soon  after  the 
return  of  peace.  Commonwealth  v.  Coxe 
(Pa.  Sup.  Ct.)   4  Dall.  170,  1:786 

Atty.  Gen.  v.  The  Grantees  (Pa.  Supj  Ct.) 
4  Dall.  237,  1:815] 

1284.  A  grantee  by  warrant  of  lands  north 
and  west  of  the  Ohio  and  Alleghany  rivers 
and  Conawango  creek,  under  the  Pennsvl- 
vania  act  of  April  3,  1792,  who  was  for 
two  years  prevented,  by  force  of  arms  of 
the  enemies  of  the  United  States,  from  set- 
tling, improving  the  said  land,  and  from 
residing  thereon,  is  excused  from  making 
such  actual  settlement  as  §  9  requires  to 
vest  a  title  in  him.  Huidekoper  v.  Douglass, 
3  Cranch,  1,  2:  347 
[Huidekoper  v.  Douglass   (C.  Ct.)    4  Dall. 

392,  1 :  879] 

Cited  in  Huidekoper  v.  Douglass,  1  Wash.  C. 
C.  259,  Fed.  Cas.  No.  6,851 — Thompson  v. 
Phillips,  Baldw.  285,  Fed.  Cas.  No.  13.074. 

1285.  A  fee  simple  is  vested  in  a  grantee 
of  lands  under  Pa.  act  April  3,  1792,  if, 
during  the  period  between  the  date  of  the 
grant  and  January  1,  1796,  he  persisted  in 
his  endeavor  to  make  such  an  actual  set- 
tlement as  that  act  requires  in  order  to  vest 
title  in  him,  but  was  prevented  by  force  of 
arms  of  enemies  of  the  United  States,  al- 
though, after  such  prevention  ceased,  he  did 
not  literally  .comply  with  the  statute. 
Huidekoper  v.  Douglass,  3   Cranch,   1, 

2:  347 

[Huidekoper  v.  Douglass    (C.  Ct.)    4  Dall. 

392,  1 :  879] 

1286.  [A  claimant,  under  the  proprie- 
taries, of  a  proprietary  tenth  or  manor,  must 
make  his  title  under  the  devesting  law  of 
1779,  and  show  that  the  land  was  called 
and  known  by  the  name  of  such  tenth  or 
manor,  and  that  it  was  duly  surveyed  and 
returned  into  the  land  office  before  July  4, 
1776.    Penna  v.  Klyne  (C.  Ct.)  4  Dall.  402. 

1:884] 

1287.  In  Pennsylvania  after  a  survey  made 
and  returned  into  the  land  office,  a  second 
survey  without  an  order  of  the  board  of 
property  is  void,  and  cannot  give  the  war- 
rantee any  rights,  either  against  the  state 
or  any  other  claimant  of  the  tract.  Schuyl- 
kill &  D.  Improv.  &  R.  Co.  v.  Munson  (Im- 
provement Co.  V.  Munson)  14  Wall.  442, 

20:  867 
Cited  in  Frits  v.  Brandon,  78  Pa.  356 — Fritz  v. 
Brandon.  32  Phlla.  Leg.  Int.  379 — Stanus  v. 
Smith.  8  Tex.  Civ.  App.  689,  30  8.  W.  262. 

1288.  The  duty  of  returning  surveys  was 
not  changed  by  the  rule  of  the  Pennsylvania 
land  office  of  1865.  Reasonable  time  for  re- 
turn was  finally  fixed  at  seven  years.  Pax- 
ton  V.  Griswold,  122  U.  S.  441,  7  Sup.  Ct. 
Rep.  1216,  30:  1143 

1289.  The  fact  that  no  survey  has  ever 
been  returned  to  the  land  office  is  a  conclu- 
sive objection  to  the  title  to  lands  in  Penn- 
sylvania, based  upon  a  survey  alleged  to 
have  been  made  more  than  130  years  ago. 
Paxton  V.  Griswold,  122  U.  S.  441.  7  Sup. 
Ct.  Rep.  1216.  30:  1143 
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1290.  [A  survey  otherwise  valid  is  not 
void  because  executed  under  a  warrant  for 
a  resurvey  which  recited  a  prior  invalid  sur- 
vey.   Penns  v.  Klyne  (C.  Ct.)  4  Dall.  402, 

1 :  884] 

1291.  [A  lost  warrant  may  be  surveyed 
upon,  and  become  an  appropriation  of,  vacant 
land,  if  the  actual  survey  is  made,  returned 
to  the  land  office,  and  accepted  before  any 
warrant  particularly  describing  that  land 
has  been  delivered  to  the  deputy  surveyor 
Hepburn  v.  Levy  (Pa.  Sup.  Ct.)  4  Dall.  218, 

1 :  807] 

1292.  [Under  the  Pennsylvania  laws,  a  set- 
tler did  not  lose  his  pre-emptive  right  to 
lands  by  entering  the  Army  of  his  country. 
Sweeny  v.  Toner  (Pa.  N.  P.)  2  Dall.  129, 

1:  318] 

Forfeltnre. 

1293.  [Forfeiture  of  a  right  to  land  under 
a  warrant  can  be  taken  advantage  of  only 
by  the  commonwealth.  Morris  v.  Neighman 
(C.  a.)  4  Dall.  209,  1:804 
Commonwealth   v.   Coxe    (Pa.   Sup.   Ct.)    4 

Dall.  170,  1:786] 

Patent. 

As   Conclusive  Evidence,  see  Evidence, 
2441. 

1294.  [The  patents  and  the  prevention 
certificates  therein  recited  are  not,  against 
the  commonwealth  or  one  claiming  under 
the  act  of  April  3,  1792,  conclusive  evidence 
of  the  patentee's  performance  of  the  condi- 
tions enjoined,  although  they  have  pursued 
the  form  prescribed  by  the  land  officers;  nor 
does  the  recital  of  such  certificates  ipso  facto 
avoid  the  patent,  of  the  settlement,  improv- 
ment,  and  residence  can  be  shown  by  other 
proof.  Atty-Gen.  v.  The  Grantees  (Pa.  Sup. 
Ct.)   4  Dall.  237,  1:815] 

Title. 

1295.  In  Pennsylvania  an  estate  held  by  a 
warrant  and  survey,  where  the  purchase 
money  has  been  paid,  is  in  most  respects  a 
legal  estate,  and  cannot  be  affected  by  a  sub- 
sequent patent  from  the  state  to  a  third 
person.  Herron  v.  Dater,  120  U.  S.  464,  7 
Sup.  Ct.  Rep.  620,  30:  748 
Murphy  v.  Packer,  152  U.  S.  398,  14  Sup. 

Ct.  Rep.  636,  38:  489 

1296.  [The  holder  of  a  land  warrant  has 
not  a  legal  title  that  will  sustain  ejectment, 
but  has  an  equitable  title,  and,  on  paying 
what  is  due,  may  compel  a  grant  by  a  suit 
in  equity.  Penns  v.  Klyne  (C.  Ct.)  4  Dall. 
402,  1 :  884] 

1297.  A  land  warrant  for  a  definite  tract 
of  land  is  a  complete  equitable  title,  needing 
only  a  patent  to  become  a  perfect  legal  title. 
Sims  V.  Irvine,  3  Dall.  425.  1:  665 
Cited  in  Copley  v.  Riddle,  2  Wash.  C.  C.  354. 

Fed.  Cas.  No.  3,214 — Dubois  v.  Newman,  4 
Wash.  C.  C.  77,  Fed.  Cas.  No.  4,108 — 
Murphy  v.  Howard,  Hempst.  206.  Fed.  Cas. 
No.  9,949a— Wells  v.  Wrlpht,  3  Wash.  C.  C. 
252,  Fed.  Cas.  No.  17,  405— Willis  v.  Bucher, 
3  Wash.  C.  C.  370,  Fed.  Cas.  No.  17.769— 
Goodlet  V.  Smithson,  5  Port.  (Ala.)  249.  30 
Am.  Dec.  561 — Winter  v.  Jones,  10  Ga.  202, 


54  Am.  Dec.  379 — Coleman  v.  Doe,  4  Smedea 
&  M.  49— Allen  v.  Parish,  3  Ohio,  130 — Cox 
V.  Cromwell,  3  Binn.  119 — Caines  v.  Grant, 
5  Binn.  120 — Trapier  v.  Wilson,  2  M'Cord, 
L.  197. 

1298.  [In  Pennsylvania,  Blunston's  li- 
censes have  always  been  deemed  valid  to 
give  an  equitable  title.  Calhoun  v.  Dunning 
(Pa.  N.  P.)   4  Dall.  120,  1:  767] 

1299.  The  Treaty  of  Greenville  is  deemed 
to  date  from  the  time  of  its  ratification, 
January  1,  1795,  so  far  as  titles  to  Penn- 
sylvania lands  were  affected  thereby.  Huide- 
koper  V.  Douglass,  3  Granch,  1,  2:  347 
Cited  in  United  States  v.  Arredondo,  6  Pet.  749, 

8  L.  ed.  669. 

Priorities. 

State  Compacts  to  Fix  Grants,  see 
Stetes,  173-177. 

1300.  [A  mere  improvement  right,  com- 
mencing subsequent  to  a  vested  legal  right 
in  another,  ought  never  to  be  rendered  ef- 
fectual. Calhoun  v.  Dunning  (Pa.  N.  P.)  4 
Dall.  120,  1 :  767] 

1301.  [If  a  location  and  a  warrant  call  for 
the  same  place,  and  there  is  ground  enough 
to  satisfy  both,  one  shall  not  run  away 
with  all,  but  shall  be  confined  to  what  he 
purchased.  As  to  any  improvement,  if  no 
other  rule  can  be  taken,  the  priority  of  date 
ought  to  give  the  preference  to  the  party 
whose  warrant  is  oldest,  to  lord  it  as  he 
chooses.  Ganders  v.  Bums  (Pa.  Sup.  Ct.) 
4  Dall.  122,  1:  768] 

Connecticut  ccrtiftcates. 

1302.  [Certificates  to  Connecticut  claim- 
ants, issued  under  the  act  of  March  9,  1796, 
cannot  be  received  in  payment  for  city  lota 
in  Philadelphia.  Commonwealth  v.  M'Kis- 
sick  (Pa.  Sup.  Ct)  4  Dall.  292,        1:839] 

Crimes  respecting  state  lands. 

1303.  [The  act  of  April  11,  1795,  making 
it  criminal  to  enter  upon,  or  conspire  to  con- 
vey, possess,  or  settle  upon  any  lands  in  the 
counties  of  Northampton,  etc.,  under  any 
title  not  derived  from  Pennsylvania,  is  con- 
stitutional. Commonwealth  v.  Franklin  (Pa. 
Sup.  Ct.)   4  Dall.  255,  1:823] 

/.  Tennessee. 

liocation  and  survey. 

Priority  of  Location  as  Prevailing  over 
Priority  of  Patent,  see  infra,  1314. 

Identification  of  Calls  as  Question  for 
Jury,  see  Trial,  202. 

1304.  Where  plats  are  returned  and  grants 
made,  without  an  actual  survey,  in  order  to 
settle  the  conflicting  claims  of  different  par- 
ties, the  principle  is  that  the  most  material 
and  most  certain  calls  shall  control  those 
which  are  less  material  and  less  certain. 
Xewsom  v.  Pryor,  7  Wheat.  7,  5:  382 
Cited  In  Kean  v.  Calumet  Canal  &  Improv.  Co. 

100  U.  S.  460,  47  L.  ed.  1137.  23  Sup.  Ct. 
Kpn.  651 — Gaveny  v.  Hlnton,  2  G.  Greene, 
.149 — Jennings  v.  Brlzeadlne,  44  Mo.  335 — 
Clark  V.  Durland,  .35  App.  Dlv.  .HI 8,  55  N. 
Y.  Supp.  14 — Boone  v.  Hunter,  62  Tex.  588. 
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1305.  The  doctrine  which  requires  notorie- 
ty as  well  as  identity  has  never  been  received 
in  Tennessee.    Blunt  v.  Smith,  7  Wheat.  248, 

5:446 

Patent  or  grant. 

Grants  by  Another  State  or  within  An- 
other State,  see  supra,  1189-1192. 

1306.  A  patent  justifies  a  presumption 
that  all  the  previous  requisites  of  the  law 
have  been  complied  with.  Polk  v.  Wendell, 
5  Wheat  293,  5:  92 

1307.  A  patent  is  void  at  law  if  the  state 
had  no  title,  or  if  the  officers  who  issued  the 
patent  had  no  authority  so  to  do.  Polk  v. 
Wend&l,  9  Cranch,  87,  3:  665 
Polk  v.  Wendell,  5  Wheat.  293,  5:  92 
Cited  In  Wright  v.  Nagle,  48  Ga.  391— Holll- 

man  v.  Peebles,  1  Tex.  700. 

1308.  W^here  an  entry  on  lands  in  Ten- 
nessee has  never  in  fact  been  made,  and  the 
warrant  is  forged,  no  right  accrues,  under 
the  act  of  North  Carolina  of  1777,  upon  the 
issue  of  a  grant  after  the  separation  of  those 
sUtes.     Polk  V.  Wendal,  9  Cranch,  87, 

3:  665 
Polk  V.  Wendell,  5  Wheat.  293,  5:  92 

1309.  In  Tennessee  the  courts  of  law,  un- 
der their  construction  of  the  land  laws  of 
North  Carolina,  permit  the  parties  in  an 
ejectment  to  go  back  to  the  original  entry, 
and  connect  the  patent  with  it.  Blunt  v. 
Smith,  7  Wheat.  248,  5:446 
Cittd  In  Arnold  v.  Grimes,  2  G.  Greene  84. 

1310.  The  construction  is  not  limited  to  a 
comparison  of  the  dates  of  the  entries,  but 
admits  of  an  inquiry  into  their  legal  cflfect 
AS  they  stand  in  relation  to  each  oUier. 
Blunt  ▼.  Smith,  7  Wheat.  248,  5:  446 

1311.  Wliere  a  grant  purports  to  have 
been  made  on  an  actual  survey,  the  non- 
existence of  that  survey,  though  it  may 
increase  the  difficulty  of  ascertaining  the 
land  granted,  does  not  change  the  face  of 
the  instrument.  Blake  v.  Doherty,  5  Wheat. 
359,  5:  109 

1312.  All  the  incipient  steps  authorizing 
the  raster  to  issue  a  grant,  the  governor 
to  sign  it,  and  the  secretary  to  attach  the 
great  seal,  are  presumed  as  having  been 
regular;  nor  is  the  purchaser  required  to 
look  behind  the  patent.  Lea  v.  Polk 
County  Copper  Co.  21  How.  493,  16:  203  I 
ated  in  McKlnney  v.  Bode,  38  Minn.  453,  23 

S,  W.  851 — Wainer  v.  Blakeman,  36  Barb. 
514. 

1313.  Whether  a  grant  be  absolutely  void, 
or  voidable  only,  a  junior  grantee  is  not, 
by  the  law  of  Tennessee,  permitted  to  avail 
himself  of  its  nullity  as  against  an  inno- 
cent purchaser  without  notice.  Polk  v. 
Wendell,  5  Wheat.  293,  5:  92 

Priorities. 

State    Compacts    to    Fix    Grants,    see 
States,   173-177. 

1314-15.  In  Tennessee  a  junior  patent 
founded  on  a  prior  entry  shall  prevail  in 
an  action  of  ejectment  against  a  senior  pat- 


ent founded  on  a  junior  entry.    Robinson  v. 
Campbell,    3    Wheat.    212,  4:372 

Polk  V.  Wendal,  9  Cranch,  87,  3:  665 

Ross  V.  Reed,  1  Wheat.  482,  4:  141 

Cited  in  Fain  v.  Garthrigbt,  5  Ga.  15 — Bruck- 
ner V.  Lawrence,  1  Dougl.  (Mich.)  30 — Mc- 
Afee V.  Kelrn,  7  Smedes  &  M.  780,  45  Am. 
Dec.  331 — Magwire  v.  Tyler,  40  Mo.  434 — 
Talbott  V.  King,  6  Mont.  108,  9  Pac.  434. 

Remedies  of  claimants. 

Remedv    by    Caveat,   see    supra,    1180, 

1181. 
See  also  supra,  1197. 

1316.  By  the  decision  of  the  courts  of  Ten- 
nessee, though  the  mistakes  of  surveyors 
may  be  corrected,  they  cannot  be  corrected 
so  as  to  injure  a  subsequent  adjoining  en- 
terer.     Blunt  v.  Smith,  7  Wheat.  248, 

5:446 

g,  TeoDoa. 

Validity  of  Spanish  Grants  made  in  Terri- 
ffory  now  Texas,  see  Private  Land 
Claims,  37. 

Inapplicability  of  Treaty  of  Guadalupe  Hi- 
dalgo, see  Private  Land  Claims,  352, 
354. 


Application  to  pnrchase,  location,  and 
survey. 

1317.  An  application  for  the  purchase  of 
school  lands  cannot  be  abandoned  so  as  to 
permit  a  new  application  before  the  ex- 
piration of  the  ninety  days  which  the  laws 
of  Texas  require  before  another  application 
can  be  made  after  one  has  been  made.  Mon- 
roe Cattle  Co.  V.  Becker,  147  U.  S.  47,  13 
Sup.  Ct.  Rep.  217,  37:  72 
Cited  in  Re  Stevenson,  94  Fed.  118. 

1318.  A  settler  may  abandon  one  loca- 
tion of  land  in  Texas,  and  adopt  another; 
and  the  land  in  the  alMindoned  location  then 
becomes  public  land,  subject  to  location  by 
other  parties.  Miller  v.  Texas  &  P.  R.  Co. 
132    U.    S.    612,    10    Sup.   Ct.   Rep.    206, 

33:487 

1319.  The  failure  of  a  prior  locator  to 
comply  with  a  statute  requiring  the  sur- 
vey to  be  returned  to  the  land  office  within 
eight  months  under  the  penalty  of  being  void, 
inures  to  the  benefit  of  the  state,  and  not 
to  the  benefit  of  a  subsequent  locator.  Miller 
v.  Texas  &  P.  R.  Co.  132  U.  S.  662,  10 
Sup.  Ct.  Rep.  206,  33:  487 

1320.  A  subsequent  locator  having  actual 
notice  of  a  prior  location  will  be  postponed 
to  the  superior  rights  of  the  prior  locator, 
although  the  subsequent  location  has  passed 
into  a  patent.  Miller  v.  Texas  &  P.  R.  Co. 
132  U.  S.  662,  10  Sup.  a.  Rep.  206, 

33:487 

1321.  If  a  deputy  surveyor  in  Texas  make 
a  survey  which  is  approved  by  the  surveyor, 
it  becomes  the  act  of  the  latter,  and  valid. 
Doswell    V.   De   La   Lanzo,    20    How.   29, 

15:  824 
Cited  In  Sponcer  v.  Lapsley,  20  How.  272,  15 
L.  ed.  006. 
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1322.  An  office  survey  constructed  by 
merely  copying  and  adopting  the  field  notes 
of  a  previous  survey  made  on  the  ground 
for  other  parties  by  other  surveyors  is  not 
sufficient  to  enable  a  purchaser  to  enforce 
an  executory  contract  for  the  sale  of  public 
lands,  under  the  Texas  act  of  July  14,  1879, 
as  amended  March  11,  1881.  Telfener  v. 
Russ,  163  U.  S.  100,  16  Sup.  Ct.  Rep.  1017, 

41:87 

Avoidance  and  forfeiture. 

Jurisdiction  of  Eauity  to  Cancel  De- 
cree Predicated  on  Contract  which 
has  Expired,  see  Equity,  236a. 

1323.  A  statute  appointing  a  board  to  in- 
vestigate purchases  of  school  lands  operates 
only  as  between  the  state  and  the  purchaser, 
and  cannot  affect  vested  rights  of  others. 
Monroe  Cattle  Co.  v.  Becker,  147  U.  S.  47. 
13  Sup.  Ct.  Rep.  217,  37:  72 

1324.  Where  a  patent  was  issued  by  Texas 
in  1845  to  the  wrong  person,  the  commis- 
sioner of  the  land  office,  on  the  advipe  of 
the  attorney-general,  had  authority  there- 
after to  cancel  it,  and  issue  another  with 
the  correct  name  of  the  patentee.  Dos  well 
V.  De  La  Lanzo,  20  How.  29,  15:  824 
Distinguished  in   Le   Roy  v.  Clayton,  2   Sawy. 

602,  Fed.  Cas.  No.  8,268. 

Cited  In  Qaines  v.  Hale,  26  Ark.  194. 

1325.  The  legal  title  to  the  Texas  lands 
patented  to  Greer  county,  under  the  mis- 
taken supposition  that  this  county  was  Texas 
territory,  and  was,  therefore,  entitled  to 
share  in  the  grant  of  lands  for  school  pur- 
poses to  each  county  in  the  state,  made  by 
Tex.  Gen.  Laws  1883,  chap.  56,  did  not 
pass  to  the  corporation  subsequently  organ- 
ized out  of  the  same  territory  as  Greer 
county,  Oklahoma,  by  the  act  of  Congress  of 
May  4,  1896  (29  Stat,  at  L.  113,  chap.  155), 
but,  upon  the  disappearance  of  the  de  facto 
Texas  county,  such  title  vested  in  the  state 
of  Texas.  Greer  County  v.  Texas,  197  U.  S. 
235,   25   Sup.   Ct.   Rep.   437,  49:  736 

Title  patent  and  records. 

Priority  of  Location  as  Prevailing  Over 
Prior  Patent,  see  supra,  1320. 

Cancelation  by  Land  Officers,  see  supra, 
1324. 

Land  Office  Records  as  Evidence,  see 
Evidence,  1160,  927b. 

1326.  In  order  to  enforce  a  contract  for 
the  purchase  of  a  right  in  public  lands  in 
Texas  under  an  application  for  their  pur- 
chase, the  vendor  must  show  that  he  has  so 
far  complied  with  the  law  as  to  obtain  a 
vested  right  to  patents  as  against  the  state 
on  making  the  required  payments  in  the  re- 
quired time.  Telfener  v.  Russ,  163  U.  S. 
100,  16  Sup.  Ct.  Rep.  1017,  41 :  87 

1327.  A  vendor  of  a  right  in  public  lands 
in  Texas  under  applications  for  their  pur- 
chase cannot  maintain  an  action  for  breacli 
of  the  contract  when  he  has  not  filed  the 
surveys,  maps,  and  field  notes  of  the  land 
within  the  prescribed  time,  as  he  was  re- 
quired to  do  by  law  in  order  to  make  his 
claim  valid  against  the  state,   and   as   his 


contract  provided  that  he  should  do.  Tel- 
fener V.  Russ,  162  U.  S.  170,  16  Sup.  Ct. 
Rep.  695,  40:  930 

Cited  in  Telfener  v.  Russ,  163  U.  S.  100,  41 
L.  ed.  87.  16  Sup.  Ct.  Rep.  1017 — Coughran 
V.  Blgelow,  164  U.  S.  311,  41  L.  ed.  447. 
17  Sup.  Ct.  Rep.  107 — Russ  v.  Telfener,  24 
C.  C.  A.  688,  41  U.  S.  App.  620,  79  Fed. 
1001 — Kauffman  v.  Raeder,  54  L.R.A.  2ba. 
47  C.  C.  A.  287,  108  Fed.  180. 

1328.  Under  the  laws  of  Texas  an  appli- 
cant for  its  public  lands  can  only  acquire  a 
vested  interest  in  land  applied  for  after  the 
purchase  price  is  paid  and  a  state  patent 
issued  to  him.  Telfener  v.  Russ,  145  U.  S. 
522,  12  Sup.  Ct.  Rep.  930,  36:  800 
Cited  In  Telfener  v.  Russ,  162  U.  S.  181,  40  L. 

ed.  034,  16  Sup.  Ct.  Rep.  695 — Telfener  v. 
Russ,  8  C.  C.  A.  590,  23  U.  S.  App.  196, 
60  Fed.  233— Jonas  v.  Noel.  98  Tenn.  444, 
36  L.R.A.  863,  39  S.  W.  724. 

1329.  In  Texas,  before  the  adoption  of  the 
common  law,  a  title  of  possession  issued  to 
an  attorney  in  fact,  as  such,  of  the  orig- 
inal grantee,  for  the  latter's  use,  vested  the 
title  in  such  grantee,  and  not  in  the  attorney. 
Hanrick  v.  Barton,  16  Wall.  166,  21:350 
Distiriffuiahed  in  Hunnlcutt  v.   Payton,   102  U. 

S.  360,  26  L.  ed.  118. 

Cited  In  Hammekln  v.  Clayton,  2  Woods,  889, 
Fed.  Cas.  No.  5,996— Gainer  v,  Colton,  49 
Tex.  120 — Surghenor  v.  Ranger,  133  Fed. 
459. 

1330.  In  Texas,  under  the  act  of  1836 
establishing  the  general  land  office,  the 
papers  of  an  original  title,  from  the  gov- 
ernment grant  to  the  title  of  possession 
(called  the  "espediente"),  properly  belong  to 
the  archives  of  the  General  Land  Office,  and 
include  a  power  of  attorney  from  the  gran- 
tee to  obtain  the  possessory  title.  Hanrick 
V.  Barton,  16  Wall.  166,  21:350 
Cited  In  Williams  v.  Conger.  125  U.  S.  422,  31 

L.  ed.  789,  8  Sup.  Ct.  Rep.  933. 

1331.  Certificates  of  head  rights  made  by 
the  land  commissioner  of  the  Republic  of 
Texas  are  not  in  the  nature  of  judicial  de- 
cisions, so  as  to  vest  title  in  the  holders, 
although  forged  or  fraudulent.  League  v. 
DeYoung,    11    How.    185,  13:657 

h.  Virginia, 

Entries  on  Lands  of   United   States   under 

Virginia  Military  Warrants,  see  supra, 

I.  c,  9. 
Sale  or  Assignment  of  Warrants,  see  supra, 

509-516. 
Prohibition  of  Settlement  on  Cherokee  Lands, 

see  Indians,  137. 

1332.  A  grant  of  land  by  the  governor  in 
pursuance  of  the  Virginia  act  of  June  2, 
1788,  including  in  its  general  courses  a  prior 
claim  which  is  reserved  from  the  grant, 
passes  no  title  to  the  lands  thus  reserved  to 
the  grantee;  and  if  they  become  forfeited 
for  nonpayment  of  taxes,  he  acquires  no 
title  or  claim  thereto  under  the  Virginia 
act  of  March  22,  1842,  vesting  title  to  lands 
so  forfeited  in  any  persons  having  legal 
or   equitable   claim    thereto   under   a   grant 
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from  the  State.  Halstead  v.  Buster,  140 
U.  S.  273,  11  Sup.  Ct.  Rep.  782,  35:  484 
Cited  In  Farnsworth  v.  DuffDer,  142  U.  S.  52, 

S5  L.  ed.   935.   12   Sup.  Ct.  Rep.   164 — Read 

T.    DliiKesic.    8    C.    C.    A.    393,    8    U.    9.    App. 

526.  60  Fed.  25— Reusens  ▼.  Lawson,  91  Va. 

252,   21    S.   E.   347— Stockton  T.   Morris,   39 

W.  Va.  438,  19  S.  E.  531. 

1333.  Under  V'irginia  act  of  1788  author- 
izing grants  with  reservation  of  claims  in* 
eluded  in  surveys  then  made,  reservation  in- 
cludes lands  claimed  under  inchoate  as  well 
as  perfect  grants.  Armstrong  v.  Morrill,  14 
Wall.  120,  20:  765 
Cited  in  Halstead  t.  Buster,  140  U.  S.  275,  85 

L.  ed.  484.  11  Sup.  Ct.  Rep.  782 — Farns- 
worth T.  Duffner,  142  U.  8.  52,  35  L.  ed. 
935,  12  Sup.  Ct.  Rep.  164 — Reusens  ▼.  Law- 
eon,  91  Va.  252,  21  S.  B.  347— Patrick  ▼. 
Dr7den,  10  W.  Va.  418— Bryan  ▼.  WUlard, 
21  W.  Va.  72— Stockton  t.  Morris,  39  W. 
Va.  438,  19  S.  E.  531. 

1334.  Whatever  lands  in  Virginia  were  not 
within  the  exception  of  the  Virginia  act  of 
1779,  which  included  lands  of  the  Cherokee 
Indians,  were  subject  to  appropriation  by 
trcasunr  warrants.  Kinney  v.  Clark,  2  How. 
7e,  11:185 

1335.  The  tract  of  country  lying  on  the 
west  of  the  Tennessee  river  was  not,  in 
1779,  the  country  of  the  Cherokee  Indians, 
and  not  within  the  exception  of  the  act  of 
1779.    Kinney  v.  Clark,  2  How.  76,     11:  185 

1336.  The  act  of  the  legislature  of  Vir- 
ginia of  October  18,  1790,  for  the  locating 
and  surveying  of  lands  grunted  to  soldiers 
assisting  in  the  reduction  of  the  British 
peat  in  the  Illinois,  vests  the  legal  estate 
in  the  original  trustees,  and  the  powers 
therein  granted  in  the  trustees  and  their 
successors.  Hughes  v.  Clarksville,  6  Pet. 
369,  8: 430 

Warrant  and  entry. 

Devise  of,  see  Wills,  69. 

1337.  Whether  a  warrant  completely  exe- 
cuted by  survey  can  be  withdrawn,  and  so 
revived  by  the  withdrawal  as  to  be  located 
in  another  place,  has  never,  so  far  as  is 
known,  been  decided  in  the  courts  of  Virginia. 
Taylor  v.  Myers,  7  Wheat.  23,  5:  387 
Cited  In   Saunders  v.   Niswanger,   11   Ohio   St. 

307. 

1338.  The  original  law  of  Virginia,  which 
authorizes  the  assignment  of  warrants,  did 
not  require  that  it  should  be  made  by  in- 
dorsement or  by  an  instrument  annexed  to 
the  warrant.  Bouldin  v.  Massie,  7  Wheat. 
122,  5:  414 

1339.  Where  there  is  a  strong  degree  of 

K>bability  that  the  assignment  has  been 
t  or  destroyed  through  accident,  its  non- 
production  of*  the  party  claiming  under  it 
ought  not  to  operate  against  him  so  as  to 
defeat  his  legal  title.  Bouldin  v.  Massie,  7 
Wheat.  122,  5:  414 

1340.  If  an  entry  be  made  by  the  assignee 
of  a  pre-emption  right,  it  will  be  good,  al- 
though the  name  of  the  assignor  be  not  men- 
tioned in  the  entry,  if  the  entry  refer  to  the 


warrant,  and  if  it  mention  an  improvement, 
provided  the  place  be  described  with  sulfi- 
cient  certainty  in  other  respects.  Simms  v. 
Guthrie,  9  Cranch,  19,  3:  642 

1341.  If  a  land  warrant  be  entered  in  the 
office  of  the  surveyor  of  a  particular  county, 
and,  before  the  same  be  surveyed,  the  terri- 
tory in  which  the  land  located  lies  shall 
be  erected  into  a  new  county,  and  the  sur- 
vey and  the  grant  afterward  effected  de- 
scribe the  lands  to  be  situated  in  the  for- 
mer county,  the  grant  is  not  void.  Board- 
man  V.  Reed,  6  Pet.  328,  8:  415 
Cited  in  Wlnkley  v.  Kclme,  82  N.  H.  274. 

1342.  Only  subsisting  surveys  in  which  an 
interest  is  claimed  are  meant  by  the  pro- 
viso in  the  act  of  March  2,  1807,  annulling 
all  locations  of  Virginia  military  land  war- 
rants made  on  lands  previously  surveyed. 
Taylor  v.  Myers,  7  Wheat.  23,  5:  387 
Cited  in  Saunders  v.   Niswanger,  11  Ohio  St. 

302. 

Surveys. 

Evidence  to  Contradict,  see  Evidence, 
1751. 

Surveyor's  Certificate  as  Evidence  of 
Possession  of  Warrant,  see  Evi- 
dence, 2447. 

1343.  If  a  survey  is  made  on  a  place  dif- 
ferent from  the  entry,  it  is  as  if  made  with- 
out an  entry;  and  the  holder  of  any  other 
warrant  has  a  right  to  take  the  land.  Honf- 
nagle  v.   Anderson,   7   Wheat.   212,     5:  437 

1344.  The  principal  surveyor  may  autlien- 
ticate  the  plat  and  certify  a  survey  on  a 
Virginia  military  land  warrant  made  out  by 
him  from  the  field  notes  of  his  assistant,  who 
was  prevented  by  death  from  making  the 
plat  himself.  Taylor  v.  Brown,  5  Cranch, 
234,  3: 88 

1345.  A  survey  made,  under  the  Virginia 
land  law,  by  the  deputy  surveyor,  is,  in 
law,  to  be  considered  as  made  by  the  prin- 
cipal surveyor.  Craig  v.  Radford,  3  Wheat. 
594,  4: 467 

1346.  The  validity  of  a  survey  on  a  Vir- 
ginia military  land  warrant  does  not  de- 
pend upon  the  surveyor's  compliance  with 
a  statutory  direction  to  record  every  sur- 
vey within  two  months  after  it  is  made. 
Taylor  v.  Brown,  5  Cranch,  234,  3:  88 
Cited  in   Stringer  v.  Young,   3  Pet.  339,   7  L. 

ed.  099 — Garrard  v.  Silver  Peak  Mines,  82 
Fed.  590 — Fannin  County  v.  Riddle,  51  Tex. 
366 — Lambourn  v.  Hartswick,  13  Scrg.  &  R. 
122. 

1347.  The  validity  of  a  survey  does  not  de- 
pend upon  conformity  with  the  requirements 
of  the  act  of  Virginia  of  1748,  w^ith  respect 
to  running  all  the  lines  of  the  survey  on 
the  ground.  Craig  v.  Radford,  3  Wheat. 
594,     "  4:  467 

1348.  A  survey  on  a  Virginia  military 
land  warrant  is  not  void  because  it  includen 
more  land  than  was  directed  by  the  warrant 
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to  be  surveyed.    Taylor  v.  Brown,  5  Cranch, 
234,  3:  88 

Distinguiahed  In  Coan  ▼.  Flag;?,  123  U.  S.  126, 
31   L.  ed.    111.   8   Sup.  Ct.  Rep.  47. 

Cited  in  VandersUce  ▼.  Hanks,  3  Cal.  43 — Lip- 
plncott  V.  Souder,  8  N.  J.  L.  164 — Houston 
V.  Pillow,   1  Yerg.  488. 

1349.  The  certificate  of  a  surveyor,  in  the 
usual  form,  stating  the  survey  to  have  been 
made  by  virtue  of  a  military  land  warrant 
issued  by  the  government  of  Virginia  agree- 
ably to  royal  proclamation,  is  sufficient 
evidence  that  the  warrant  was  in  his  pos- 
session when  the  survey  was  made.  Taylor 
V.  Brown,  5  Cranch,  234,  3:  88 
Cited  In  Craig  v.  Radford,  3  Wheat.  597,  4  L. 

ed.  468 — Cobas  y.  Raisin,  3  Cal.  448. 

■ 

1350.  The  omission  of  the  surveyor  to  re- 
cord the  survey,  or  the  fact  that  the  survey 
was  made  by  a  person  not  a  regular  dep- 
uty, had  no  tendency  to  prove  that  the  land 
described  in  the  patent  was  not  the  land 
for  which  the  suit  was  instituted.  Stringer 
V.  Young,  3  Pet.  320,  7:  693 
Cited  in  Oats  v.  Walls,  28  Ark.  248 — Horton  v. 

Pace,  9  Tex.  83 — Fannin  County  v.  Riddle,  51 
Tex.  366. 

1351.  Under  the  Virginia  act  of  1799,  a 
survey  without  the  required  entry  of  lands 
in  the  books  of  entries  is  no  legal  or  equit- 
able foundation  for  a  title.  Wilson  v.  Mason, 
1  Cranch,  45,  2:  29 
Cited  in   Hoard  v.  Smith,  6  T.  B.  Mon.  511 — 

Bait  I'  m-e  &  O.  R.  Co.  v.  Hoye,  2  Bland, 
Oh.  2U1— Latham  v.  Oppy,  18  Ohio,  110. 

1352.  A  locator  under  a  West  Virginia 
military  land  warrant  is  authorized  to  sur- 
vey waste  and  unappropriated  lands,  and  he 
undertakes  himself  to  find  lands  of  that 
description.  The  government  acts  entirely 
on  his  information,  and  he  cannot  say  that 
he  has  misinformed  the  government  and  has 
surveyed  appropriated  instead  of  unappro- 
priated lands,  and  thereby  entitled  himself 
to  be  a  purchaser  without  notice.  Taylor  v. 
Brown,  6  Cranch,  234,  3:  88 

1353.  The  surveys  actually  made  on  the 
military  land  warrants  of  Virginia  have  not 
the  force  of  judicial  acts.  Kerr  v.  Watts, 
6  Wheat.  550,  5:  328 

Patent  and  title  acquired. 

Evidence   of   Entries   made    Subsequent 

to  Grant,  see  Evidence,  2230. 
See  also  supra,  1336. 

1354.  The  whole  legal  estate  and  seisin 
of  the  commonwealth  passed  to  the  patentee 
under  the  Virginia  land  law  of  1779,  chap. 
13,  upon  the  issuing  of  his  patent.  Green 
V.  Liter,  8  Cranch,  229,  3:  545 
Cited  in   United   States   v.   Schurz,    102   U.    S. 

399,  26  L.  ed.  173— I^Roy  t.  Clayton,  2 
Sawy.  496,  Fed.  Cas.  No.  8,208— LeRoy  v. 
Jamison,  3  Sawy.  391,  Fed.  Cos.  No.  8,271. 

1355.  Under  the  Virginia  land  law  it  is 
the  grant  which  passes  the  legal  title*to  the 
land.     Colson  v.  Lewis,  2  Wheat.  377, 

4:266 

1356.  The  patent,  which  is  the  consumma- 
tion of  title,   relates,  in  equity,  to   the  in- 


ception of  title.  Taylor  v.  Brown,  5  Cranch, 
234,  3: 88 

Cited  in  McAfee  v.  Eeirn,  7  Smedes  ft  M.  789, 
45  Am.  Dec.  331. 

1357.  A  patent  appropriates  the  land 
called  for,  and  is  conclusive  against  rights 
subsequently  acquired,  but,  when  an  equita- 
ble right  which  originated  before  the  date  of 
the  patent,  whether  by  the  first  entry  or 
otherwise,  is  asserted,  it  may  be  examined. 
A  patent  under  the  Virginia  land  law,  as 
modified  by  usage  and  judicial  construction 
in  Kentucky  and  Ohio,  conveys  the  legal 
title,  but  leaves  all  equities  open.  Brush  v. 
Ware,  15  Pet.  93,  10:  672 
Cited   in   Doe  ex   dem.   Barbarie   v.    Eslava,   9 

How.  447,  13  L.  ed.  210 — American  Bmi- 
grant  Co.  v.  Call,  22  Fed.  768 — Wltherspoon 
V.  Olcott,  56  C.  C.  A.  173,  119  Fed.  177— 
Salmon  v.  Symonds,  30  Cal.  307 — Blsson  v. 
Curry,  35  Iowa,  78 — Cook  v.  Carroll,  6  Md. 
112 — Bryan  v.  Shirley,  63  Tex.  452 — Par- 
kison  v.  Bracken,  1  Pinney  (Wis.)  181,  39 
Am.  Dec.  296 — Lamont  v.  Stlmson,  8  Wis. 
655,  62  Am.  Dec.  696 — Walker  v.  Daly,  80 
Wis.  227,  49  N.  W.  812. 

1358.  The  misnomer  of  the  county  in  a 
patent  admits  of  explanation;  and  the  pat- 
ent is  not  void  because  of  the  mistake. 
Stringer  v.  Young,  3  Pet.  320,  7:  693 
Cited  in  Boardman  v.  Reed,  6  Pet.  844,  8  L. 

ed.  421— Perry  v.  Clark,  157  Mass.  332,  32 
N.  B.  226— Ives  v.  Kimball,  1  Mich.  312— 
Slater  v.  Breese,  36  Mich.  82 — 'Burr  v. 
Broadway  Ins.  Co.  16  N.  Y.  271. 

1359.  In  Virginia  the  patent  is  the  com- 
pletion of  title,  and  no  inquiry  into  the 
preliminary  measures  that  ought  to  pre- 
cede it  is  made  on  a  trial  at  law.  Board- 
man  V.  Reed,  6  Pet  328,  8:  415 
Stringer  v.  Young,  3  Pet.  320,  7:  693 
Cited  in  Knabe  v.  Burden,  88  Ala.  440,  7  So. 

92 — Cohas  v.  Raisin,  3  Cal.  448 — Hager  v. 
Lucas,  29  Cal.  311 — Arnold  v.  Grimes,  2  G. 
Greene,  83 — Scuddy  v.  Shaffer,  10  La.  Ann. 
136 — Bruckner  v.  Lawrence,  1  Dougl.  (Mich.) 
30— Clark  v.  Hall,  10  Mich.  372— Ross  v. 
Marcy,   1   Clark    (Pa.)    209. 

1360.  In  Virginia  a  court  of  law  will  not 
look  beyond  the  patent.  Blunt  v.  Smith,  7 
Wheat.  248.  5:  446 

1361.  The  patent  cannot  be  impeached  in 
a  trial  at  law,  if  at  all,  except  for  positive 
fraud  committed  by  the  person  who  obtained 
it.  Stringer  v.  Young,  3  Pet.  320,  7:  693 
Cited   in    Johnston    v.    Smith,    21    Tex.    726 — 

Maxey  v.  O'Connor,  23  Tex.  238. 

1362.  Where  the  patent  issues  upon  an  as- 
signment of  the  warrant,  and  the  legal 
title  is  thus  consummated,  the  assignment 
itself  being  no  longer  a  paper  essential  to 
that  title,  the  same  degree  of  proof  of  its 
existence  cannot  be  required  as  if  it  were 
relied  on  as  composing  part  of  the  title. 
Bouldin   v.   :Massie,   7   Wheat.   122,     5:  414 

1363.  Rights  acquired  by  aliens  under  a 
patent  from  Virginia  were  not  affected  by 
Virginia  Acts  1779,  chap.  13,  providing  that 
aliens  may  purchase  warrants  for  lands, 
obtain  patents  thereon,  and  exercise  every 
power   which    citizens   have   over    their    in- 
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choate  interest,  and  giving  them  eighteen 
months  to  become  citizens  or  transfer  their 
interests  to  citizens  after  returning  the 
plat  and  survey  to  the  register's  office, 
since  this  statute  was  intended  to  secure 
from  escheat  all  interests  acquired  by  aliens 
in  real  property  previous  to  the  issuing  of 
the  patent,  leaving  their  rights  under  the 
patent  to  be  determined  by  the  general  prin- 
ciples of  the  common  law.  Doe  ex  dem. 
Govemeur  v.  Robertson,   11   Wheat.   332, 

Hi  488 

1364.  The  holder  of  a  military  land  grant 
warrant  for  2,000  acres,  who  sells  and  trans- 
fers, for  a  valuable  consideration,  his  rights 
to  tiie  survey,  and  assigns  the  plat  and  certi- 
ficate to  the  purchaser,  whereby  the  latter 
obtains  a  patent  for  the  land,  cannot,  in 
equity,  support  a  claim  against  the  vendee 
for  the  land  in  excess  of  2,000  acres  which 
the  surrey  may  include.  Vowles  y.  Craig, 
8  Cranch,  371,  3:  593 

Priorities  and  conflicts. 

State    Compacts    to    Fix    Grants,    see 

Stotes,  173-177. 
See  also  supra,  338. 

1365.  A  subsequent  locator  of  lands  in  Vir- 
ginia, without  notice  of  the  prior  location, 
cannot  protect  himself  by  obtaining  the 
elder  patent.  Taylor  v.  Brown,  5  Cranch, 
234  3'  88 
Cited  In  Cragln  r.  Powell,  128  U.  S.  699,  32 

Lw  ed.  560,  0  Sup.  Ct.  Rep.  203 — Deweese 
T.  Reinbard,  165  U.  S.  386,  41  L.  ed.  7G0, 
17  Sop.  Ct.  Rep.  840 — McArthur  v.  Phoebus, 
2  Ohio.  420— Wardwell  v.  Paige,  9  Or.  62  i. 

1366.  The  act  of  1781  for  the  benefit  of 
the  oflScers  and  soldiers  could  not  have  a 
retrospective  operation  to  defeat  an  entry 
under  treasury  warrants  made  according  to 
existing  laws.    Clark  v.  Smith,  13  Pet.  195, 

10:  123 

1367.  The  land  law  of  Virginia  of  1779 
makes  a  pre-emption  warrant  superior  to  a 
treasury  warrant  whenever  they  interfere 
with  each  other,  unless  the  holder  of  the 
pre-emption  warrant  has  forfeited  that  su- 
periority by  failing  to  comply  with  the 
requisites  required  by  law.  Stephens  v. 
H'Cargo,  9  Wheat  502,  6:  145 

1368.  A  party  making  the  first  survey  on 
a  Virginia  military  land  warrant  has  the 
first  title,  and  must  prevail  unless  his 
equity  is  defeated  by  the  circumstances  of 
the  case.     Taylor  v.  Brown,  5  Cranch,  234, 

3:88 

Oiied  In  Ashley  v.  Cramer,  7  Mo.  102— ^Silver 

Bow  Mln.  ft  Mill.  Co.  v.  Clark,  5  Mont.  423, 

5  Pac.  570 — Talbott  r.  King,   6  Mont.   108, 

0  Pac.  434. 

1369.  The  land  law  of  Virginia  which  gives 
a  right  of  pre-emption  to  those  who  had 
marked  and  improved  waste  and  unappro- 
priated lands  before  1778,  to  which  "no  other 
person  has  any  legal  right  or  claim,"  refers 
that  right  to  the  time  when  the  improve- 
ment was  made  and  the  time  of  the  passage 
of  the  act,  and  not  to  the  time  when  the 
claim  for  such  pi's^emption  was  made  before 


the  court  of  commissioners.  Simms  v.  Guth- 
rie,  9   Cranch,   19,  3:  642 

1370.  Purchasers  of  warrants  are  con- 
sidered as  affected  with  notice  by  the  record 
of  the  entry,  and  also  of  the  survey.  Kerr 
v.    Watts,    6    Wheat.    550,  5:  328 

1371.  Purchasers  under  conflicting  entries 
are  considered  as  purchasing  under  distinct 
rights;  in  which  case  the  rule  as  to  inno- 
cent purchasers  does  not  apply.  Kerr  v. 
Watts,  6  Wheat.  550,  5:  328 
Cited  In  Brush  v.  Ware,  15  Pet.  109,  10  L.  ed. 

679— Caldwell  v.  Bush,  6  Wyo.  354,  45  Pac. 
488. 

Remedies  of  clainlants. 

Remedy  by  Caveat,  see  also  supra,  1180, 

1181. 
See  also  supra,  1197. 

1372.  The  right  of  one  who  "hath  abetter 
right"  to  land  of  which  another  "shall  ob- 
tain a  survey,"  to  maintain  a  caveat  under 
the  Virginia  land  law  of  1799,  inured  to 
the  benefit  of  one  whose  better  right  did 
not  exist  when  the  survey  was  obtained, 
but  whose  title  had  accrued  when  his  caveat 
was  entered.    Wilson  v.  Mason,  1  Cranch,  45, 

2:  29 

1373.  A  court  of  law  has  concurrent  juris- 
diction with  a  court  of  equity  in  matters  of 
fraud;  but  the  defect  of  an  entry  or  sur- 
vey cannot  be  taken  advantage  of  at  law. 
Boardman  v.  Reed,   6  Pet.  328,  8:  415 

1374.  The  rule  applied  in  equity  to  the 
relief  of  bona  fide  purchasers  without  notice 
is  not  applicable  to  purchasers  of  military 
land  warrants  under  the  laws  of  Virginia. 
Kerr  v.  Watts,  6  Wheat.  550,  6:  328 


///.  Colonial,  Oroujn,   and  Proprietary 

Grants, 


Person  or  Officer  Empowered  to  Dispose  of 
Public  Lands,  see  supra,  12,  13. 

Decisions  of  State  Courts  on  Question  of 
Title  as  Precedents  in  Federal  Courts, 
see  Courts,   1841,  1842. 

Nature  of  Title  as  between  Former  Govern- 
ment and  Indians,  see  Indians,  90-96. 

Recognition  and  Validity  under  United 
States,  see  Private  Land  Claims,  II. 

See  also  International  Law,  70. 

1375.  Royal  grants  of  lands  in  America 
may  convey  title  to  the  soil  as  well  as  the 
right  of  government.  Johnson  v.  M'Intosh, 
8  Wheat.  543,  5:  681 
Cited  In  Martin  v.  Waddell,  16  Pet.  427,  10  L. 

ed.  1019. 

1376.  ^he  grant  to  William  Penn,  of 
March  4,  1681,  conferred  the  property  in  the 
soil,  as  well  as  the  right  of  government, 
in  fee  simple,  with  special  powers  to  erect 
manors,  and  to  alien  the  lands,  with  liberty 
to  the  alienees  to  hold  immediately  of  the 
proprietor    and   his   heirs,    notwithstanding 
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the    statute  of    quia    empiores.      Kirk    v. 
Smith,  9  Wheat.  241,  6:  81 

Cited  in  People  ▼.  Van  Rensselaer,  0  N.  Y.  336. 

1377.  An  absolute  property  in  the  soil 
was  granted  by  a  royal  charter  conveying  a 
tract  of  land  and  the  exclusive  use  thereof 
to  the  grantees  as  tenants  in  oapite,  and 
was  not  restricted  to  a  mere  authority  to  sell 
or  alien  by  a  clause  empowering  subsequent 
alienation  without  molestation  by  the  King, 
the  object  of  which  was  manifestly  to  give 
assent  to  alienation  without  the  claim  of 
any  fine  therefor.  Fairfax  v.  Hunter,  7 
Cranch,  603,  3:  453 
Cited  In  Martin  y.  Waddell.  16  Pet  429,  10  L. 

ed.  1020. 

1378.  The  establishment  of  a  regal  govern- 
ment did  not  impair  the  right  of  the  Crown 
to  grant  lands  within  the  chartered  limits 
of  such  colony.  Johnson  v.  M'Intosh,  8 
Wheat.  543,  5:  681 
Cited  m  Sage  v.  New  York,  164  N.  Y.  71,  38 

L.R.A.  610,  61  Am.  St.  Rep.  602,  47  N.  E. 
1096. 

1379.  In  royal  provinces,  where  the  right 
to  the  soil  was  not  vested  in  individuals, 
but  remained  in  the  Crown,  or  was  vested  in 
the  colonial  government,  the  King  claimed 
and  exercised  the  right  of  granting  lands, 
and  of  dismembering  the  government  at  his 
will.  Johnson  v.  M'Intosh,  8  Wheat.  543, 

5:681 
Cited  In   Rhode   Island  v.  Mass.   12  Pet.   739, 
9    L.    ed.    1266 — Montgomery    v.     Doe,     13 
Smedes  &  M.  172.' 

1380.  On  its  face  a  grant  is  conclusive  and 
cannot  be  controverted;  but  if  tlie  thing 
granted  was  not  in  the  grantor,  no  right 
passes  to  the  grantee.  New  Orleans  v. 
United  States,  10  Pet.  662,  9:  573 
Cited  m  Best  v.  Polk   (Best  v.  Doe)   18  Wall. 

117,  21  L.  ed.  807— Wright  v.  Roseberry,  121 
U.  S.  520,  30  L.  ed.  1048,  7  Sup.  Ct.  Rep. 
985 — Doolan  v.  Carr,  125  U.  S.  625,  31  L. 
ed.  847,  8  Sup.  Ct.  Rep.  1228— Lakln  v. 
Dolly,  53  Fed.  336— Northern  P.  R.  Co.  v. 
Cannon,  4  C.  C.  A.  309,  7  U.  S.  App.  507,  54 
Fed.  258 — Garrard  v.  Silver  Peak  Mines,  82 
Fed.  583 — Mobile  v.  Eslava,  9  Port  (Ala.) 
596,  33  Am.  Dec.  325 — Sullivan  v.  Richard- 
son, 33  Fla.  150,  14  So.  692 — Mantle  v. 
Noyes,  5  Mont.  291,  6  Pac.  856 — Silver  Bow 
Min.  &  Mill.  Co.  V.  Clark,  5  Mont.  422,  5 
Pac.  670 — Horsky  v.  Moran,  21  Mont.  354,  53 
Pac.  1064 — Webster  v.  Clear,  49  Ohio  St. 
400,  31  N.  B.  744— Miller  v.  Tobin,  16  Or. 
652,  16  Pac.  161. 


PUBLIC  liAWS. 

Necessity  of  Including  in  Record,  see  Ap- 
peal and  Error,  3190. 


PUBLIC  MONBY. 

Liability  of  Army  Officer  for  Unlawful 
Expenditure  of,  see  Army  and  Navy, 
174. 

Right  to  Recover  Back,  see  Assumpsit,  II. 
c,  2. 


Bank  Cashier's  Authority  as  to,  see  Banks, 
53. 

Liability  on  Bond  for  Loss  of,  see  Bonds, 
il. 

Bond  of  Receiver  of,  see  Bonds,  42-45. 

What  0>nstitute8,  Within  Meaning  of  Bond, 
see  Bonds,   61,  62. 

Donations  or  Subscriptions  to  Stock  of 
Railroad  Contpany  by  County  or  Mu- 
nicipality, see  Bonds,  V;  Railroads, 
III. 

For  What  Purposes  Municipal  Bonds  may 
be  Given,  see  Bonds,  V.  b,  2. 

Appropriation  of,  for  College,  see  Colleges, 
3. 

Suit  by  Taxpayer  to  Prevent  Illegal  Dis- 
position of,  see  Counties,  32. 

Interest  on,  see  Diplomatic  and  Consular 
Officers,  25. 

Whether  Deposit  by  Marshal  in  Bank  Des- 
ignated as  United  States  Depository 
is  Payment  to  United  States,  see  Pay- 
ment, 13. 

Application  of,  to  Different  Purpose,  see 
Police,  2. 

Diversion  of  School  Money  to  Other  Town- 
ship, see  Schools,  1. 

Payment  of  School  Money  into  County 
Treasury,  see  Schools,  2. 

Piu^oses  for  which  Taxes  may  be  Levied, 
see  Taxes,  I.  d. 

Authority  of  Town  to  Raise  Money  to  Build 
Railroad,  see  Towns,  6. 

1.  Government  funds  applicable  by  law 
to  a  specific  purpose  cannot  be  diverted  to 
other  uses.  Bayne  v.  United  States,  93 
U.  S.  642,  23:  997 
Distinguished  in  Swann  v.  Summers,  19  W.  Va. 

134. 

Cited  in  Bills  v.  State  Auditors,  107  Mich.  637, 
66  N.  W.  577. 

2.  A  city  has  no  general  powers  of  dona- 
tion; and  its  contribution  to  a  fund  can 
never  be  considered  as  a  donation  when 
there  is  an  indebtedness  to  that  fund  to  be 
discharged  by  it.  Peake  v.  New  Orleans, 
X39  U.  S.  342,  11   Sup.  a.  Rep.  541, 

35:  131 

3.  In  the  Constitution  of  Illinois  of  1870, 
prohibiting  municipal  subscriptions  or  dona- 
tions to  private  corporations,  the  proviso 
saving  the  right  to  make  subscriptions  pre- 
viously authorized  by  vote  of  the  people 
saves  the  power  to  make  donations  in  such 
cases.  Enfield  v.  Jordan,  119  U.  S.  680,  7 
Sup.  Ct.  Rep.  358,  30:  523 

4.  Power  to  subscribe  to  the  stock  of  a 
company  does  not  authorize  a  donation  by 
way  of  a  bonus  to  the  company,  to  aid  in 
improvement  for  the  purpose  of  increasing 
the  water  power  of  a  river.  Ottawa  v. 
Carey,  108  U.  S.  110,  2  Sup.  Ct.  Rep.  361, 

27:  669 

5.  The  "debts"  of  the  United  States 
which  Congress  has  power  to  pay  under  U. 
S.  Const,  art.  1,  §  8,  include  those  debts  or 
claims  which  rest  upon  a  merely  equitable 
or  honorary  obligation,  which  would  not  be 
recoverable  in  a  court  of  law  if  existing 
against  an  individual,  but  which  would  be 
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binding  upon  his  conscience  or  honor.  Unit- 
ed States  V.  Realty  Co.  163  U.  S.  427,  16 
Sup.  Ct.  Rep.  1120,  41:215 

Cited  In   Guthrie   Nat.   Bank   y.    Outhrle,    173 

U.  8.  535,  43  L.  ed.  799,  19  Sup.   Ct.   Rep. 

513 — Foater    ▼.    United    States,    32    Ct.    CI. 

186 — New    York    L.    Ins.    Co.    v.    Cuyahoga 

Cotmty,  99  Fed.  855. 

6.  Public  funds  are  not  unconstitutionally 
appropriated  for  private  use  by  the  acts  of 
Febniary  12,  1901  (31  Stat,  at  L.  767,  774, 
chaps.    353,   354),   and   February    28,    1903 

(32  Stat,  at  L.  909,  chap.  856) ,  for  the  elim- 
ination of  grade  crossings,  and  for  a  union 
railway  station  in  the  District  of  Columbia, 
which  provide  for  the  payment  to  the  rail- 
way companies  of  a  sum  of  money  to  be 
raised  by  a  levy  on  the  taxable  property 
of  the  District  in  consideration  of  the  re- 
moval of  railroads  from  their  present  lo- 
cation, and  of  large  expenditures  of  money 
by  the  railway  companies,  and  the  surren- 
der by  them  of  substantial  rights.  Millard 
v.  Roberts,  202  U.  S.  429,  26  Sup.  Ct.  Rep. 
674,  50:  1090 

7.  The  appropriation  by  Congress  of 
money  to  a  hospital,  as  compensation  for 
the  treatment  and  cure  of  poor  patients  un- 
der a  contract,  does  not  constitute  an  ap- 
propriation to  a  religious  society  in  viola- 
tion of  the  constitutional  provision  against 
laws  respecting  an  establishment  of  religion, 
where  the  hospital  is  incorporated  under  an 
act  of  Congress,  and  its  property  is  acquired 
in  its  ovm  name  and  for  its  own  purposes, 
and  its  business  managed  in  its  own  way, 
subject  to  no  visitation,  supervision,  or  con- 
trol by  any  ecclesiastical  authority  what- 
ever, although  the  members  of  the  corpora- 
tion may  be  also  members  of  a  church  and 
of  a  monastic  order  or  sisterhood  of  that 
church,  conducting  the  hospital  under  its 
auspices.  Bradfield  v.  Roberts,  175  U.  S. 
291,  20  Sup.  Ct.  Rep.  121,  44:  168 
Cited  in  Speer  v.  Colbert,  200  U.  S.  143,  50  L. 

ed.   412.   26   Sup.    Ct.   Rep.   201 — Colbert    v. 
Speer,  24  App.  D.  C.  201. 

8.  The  funds  of  the  government  are  spe- 
cifically appropriated  to  certain  national  ob- 
jects; and,  if  such  appropriations  may  be 
diverted  and  defeated  by  state  process  or 
otherwise,  the  functions  of  the  government 
may  be  suspended.  Buchanan  v.  Alexander, 
4  How.  20,  11:  857 
Cited    in    Van    Brocklln    v.    Tennessee     (Van 

BrockUn  v.  Anderson)   117  U.  S.  150,  29  L. 
ed.  848,  6  Sup.  Ct.  Rep.  670. 

9.  The  money  appropriated  to  the  pay- 
ment of  the  Cherokee  Indians,  upon  their  re- 
moval and  the  ^cession  of  their  land,  was 
properly  public  money,  and  within  the  pro- 
visions of  the  statutes  as  to  commissions 
upon  its  disbursement.  Minis  v.  United 
SUtes,  15  Pet.  423,  10:  791 
Cited  In  Holden  v.  Joy,  17  Wall.  246,  21  L.  ed. 

536. 

Editorial  note. 

[Validity  of  statute  providing  for  govern- 
mental assistance  of  individual  members  of 
certain  classes  of  unfortunate  or  afflicted 
persons.    7  L.RJL.(N.S.)  1196.] 


PUBLIC  OWNERSHIP. 


See   Municipal   Corporations,    117,    119. 


PUBLIC   POLICY. 

Superiority  to  Comity,  see  Conflict  of  Laws, 
7-9. 

Police  Power  over  Matters  Contrary  to,  see 
Constitutional  Law,  836. 

As  Affecting  Contracts,  see  Carriers,  68-74, 
147-151;  Contracts,  IV.  d. 

As  Matter  of  Local  or  General  Law  Gov- 
erned by  State  or  Federal  Precedents, 
see  Courts,  1708. 

In  Devoting  Wife's  Separate  Estate  to  Pay- 
ment of  Husband  s  Debts,  see  Husband 
and  Wife,  37. 

Doctrine  of  Laches  Based  on,  see  Limita- 
tion of  Actions,  51. 

In  Holding  United  States  not  Subject  to 
Statute  of  Limitations,  see  Limitation 
of  Actions,  264. 

As  to  Specific  Performance  of  Covenant  as 
to  Location  of  Depot,  see  Specific  Per- 
formance, 29. 

Impropriety  of  Maintaining  Action  on  Con- 
tract for  Secret  Service,  see  United 
States,  338. 

1.  Enactments  of  a  legislature,  unre- 
pealed and  unmodified,  express  the  public 
policy  in  regard  to  the  subjects  of  them. 
JJcense  Tax  Cases,  5  Wall.  462,  18:  497 
Cited  In  St.  Louis  Mln.  &  Mill.  Co.  v.  Montana 

Mln.  Co.  171  U.  S.  655,  43  L  ed.  322,  19 
Sup.  Ct.  Rep.  01 — Langdon  ▼.  Conlln,  67 
Neb.  245.  60  L.R.A.430,  93  N.  W.  389— 
State  v.  Columbia,  6  S.  C.  N.  S.  7 — Brown 
V.  Speyers,  20  Gratt.  311 — Boynton  v.  Mc- 
Neal,  31  Gratt.  464. 

2.  The  public  policy  of  a  state  must  be 
ascertained  from  the  Constitution,  laws, 
and  decisions  of  the  state,'  and  not  from 
general  considerations  of  the  supposed  pub- 
lic interests  and  policy  of  the  state  beyond 
what  such  sources  of  information  make 
known  to  the  court.  Vidal  v.  Philadelphia 
(Vidal  v.  Girard)  2  How.  127,  11:  205 
Cited  In   Hartford  F.   Ins.   Co.   v.   Chicago,   M. 

&  St.  P.  R.  Co.  175  U.  S.  100,  44  L.  ed.  89. 
20  Sup.  Ct  Rep.  33 — Swann  v.  Swann,  21 
Fed.  301 — United  States  v.  Trans-Missouri 
Freight  Asso.  24  L.R.A.  83,  4  Inters.  Com. 
Rep.  453,  7  C.  C.  A.  73,  19  U.  S.  App.  36,  58 
Fed.  69 — Hartford  F.  Ins.  Co.  v.  Chicago,  M. 
&  St.  P.  R.  Co.  62  Fed.  906— Hartford  F.  Ins. 
Co.  V.  Chicago,  M.  &  St.  P.  R.  Co.  30  L.R.A. 
197,  17  C.  C.  A.  64,  36  U.  S.  App.  152,  70 
Fed.  202 — Daniels  v.  Benedict,  38  C.  C. 
A.  597.  97  Fed.  372 — Parker  v.  Moore,  111 
Fed.  473 — Deming  v.  McClaughpy,  51  C.  C. 
A.  354,  113  Fed.  644 — Goodrich  v.  Good- 
rich. 44  Ala.  673— Wells,  F.  &  Co.  v.  En- 
right,  127  Cal.  67.3,  49  L.R.A.  649,  00  Pac. 
439 — Smith  v.  DuBose,  78  Ga.  440,  6  Am. 
St.  Rep.  200,  3  S.  E.  309— Barnum  v,  Bal- 
timore, 62  Md.  291,  50  Am.  Rep.  219— Speed 
V.  Tomlinaon  (N.  H.)  08  L.R.A.  437,  59  Atl. 
376— Hale  v.  Everett.  53  N.  H.  243.  10 
Am.  Rep.  82 — Hutchlns  v,  George,  44  N.  J. 
Eq.  126,  14  Atl.  108 — Coler  v.  Tiicoma  R. 
&  Power  Co.  64  N.  J.  Eq.  133,  53  Atl.  680 
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— Re  LampsoD,  33  A  pp.  Dlv.  61,  63  N.  T. 
Supp.  531 — PIoUls  V.  Drew  Theological 
Seminary,  95  N.  Y.  172— Cross  v.  United 
States  Trust  Co.  131  N.  Y.  344,  15  L.U.A. 
610,  27  Am.  St.  Rep.  597.  30  N.  E.  126 
— Lancaster  t.  Amsterdam  I  m  pro  v.  Co.  140 
N.  Y.  689,  24  L.R.A.  332,  36  N.  E.  964— 
People  ▼.  Hawkins,  167  N.  Y.  12,  42  L.R.A. 
495,  68  Am.  St.  Rep.  736,  51  N.  E.  257 
—Dodge  V.  Cornelius,  168  N.  Y.  253,  61 
N.  E.  244 — Hamilton,  G.  &  C.  Traction  Co. 
▼.  Parish,  67  Ohio  St.  194,  60  L.R.A.  636, 
66  N.  B.  1011. 


PUBLIC  PRINTING. 

Mandamus  to  Superintendent  of,  see  Man- 
damus, 141. 


PUBLIC  PROPERTY. 

Exemption  of,  From  Taxation,  see  Consti- 
tutional Law,  1193. 

Liability  to  Levy  of  Execution,  see  Execu- 
tion, 30-34. 

Liability  to  Sale  under  Execution,  see  Ju- 
dicial Sale,  12. 

Liability  to  Assessment  for  Public  Improve- 
ments, see  Public  Improvements,  42. 

Of  City,  see  Municipal  Corporations,  II.  g. 

Of  State,  see  States,  V. 

Of  United  States,  see  United  States,  VII. 


PUBLIC  PURPOSE. 

Justifying   Exercise   of    Right   of   Eminent 
Domain,  see  Eminent  Domain,  I.  d« 


PUBLIC  RECORDS. 


See  Records. 


PUBLIC  RESORTS. 

Liability  for  Injury  by  Wild  Animal  Kept 
in  Place  of,  see  Animals,  2,  3. 


♦  •» 


PUBLIC  REVENUES. 

Of  City,  see  Municipal  Corporations,  IT.  g. 


PUBLIC  SQUARES. 


See  Parks  and  Squares. 


PUBLIC  USE. 

Effect  of,  on  Right  to  Patent,  see  Patents. 
363-376. 


PUBLIC  UTILITIES. 

Regulation  of  Warehouse  Rates,  Bee  Ware- 
housemen,  2. 


PUBLIC  WAR. 


See  War. 


PUBLIC   WATER   SUPPLY. 


See  Waters,  HE. 


PUBLIC  Welfare. 


As  a  Deciding  Factor  in  Equity,  see  Equity, 
277. 


PUBLIC   WORKS. 

Board    of,    for    District    of    Columbia,    sec 
District  of  Columbia,  39-44,  50-52. 

Contracts  for.  Generally,  see  United  State 
VI. 


PUEBLO   LANDS. 

Federal  Question  as  to,  see  Appeal  and  Er 
ror,  1742,  1867. 

Authority  of  City  Attorney  as  to,  see  At 
tomeys,  59. 

Grant  of  Commons  to  Town,  see  Common. 

Judicial    Notice    of    Facts    Respecting,    se 
Evidence,   59. 

Parol    Evidence    to    Show   Premises    Below 
High-Water  Mark,  see  Evidence,  1588. 

Reversion  to  Mexican  Nation   upon  Aban- 
donment, see  Private  Land  Clainu,  15. 

Source  and  acqnisition  of  title. 

1.  By  the  laws  of  Mexico  in  force  in  1826, 
and  at  the  times  when  California  and  Texas 
came  into  the  Union,  a  pueblo  or  town  be- 
came entitled  to  certain  lands,  to  the  extent 
of  four  sauare  leagues,  embracing  its  site 
nnd  the  aajoining  territory.  Brownsville  v. 
Cavazos,  100  U.  S.  138,  25:574 

United  States  v.  Pico.  5  Wall.  536,  18:  695 
r.risar  v.  McDowell,  6  Wall.  363,  18:  888 
Townsend  v.  Greeley,  5  Wall.  326,  18:  547 
nisUnguished   in   United   States   y.    Santa    Fe, 

165   U.    8.   704,  41   L.   ed.   885,   17   Sup.   Ct. 

Rep.   472. 

Cited  In  Grlsar  v.  McDowell,  6  Wall.  372,  18 
L.  ed.  865 — Alexander  y.  Roulet,  13  Wall. 
388,  20  L.  ed.  565 — Palmer  v.  Low,  98  U.  S. 
16,  25  L.  ed.  64 — Brownsville  v.  Cavnsos, 
100  U.  S.  139,  25  L.  ed.  576 — ^Trenouth  v.  San 
Francisco,  100  U.  S.  255,  25  L.  ed.  627 — 
San  Francisco  v.  Scott,  111  U.  S.  768,  28 
L.  ed.  593,  4  Sup.  Ct.  Rep.  688 — Sanford  v. 
Sanford,  139  U.  S.  64G,  35  L.  ed.  291, 
11     Sup.    Ct.    Rep.    666— United    States    T. 
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Santa  Fe,  165  U.  S.  704.  41  L.  ed.  885.  17 
Sup.  Ct.  Rep.  472 — Brownsville  v.  Cavazos. 
2  Woods.  298.  Fed.  Cas.  No.  2.04.1— Mont- 
gomery T.  Bevans,  1  Sawy.  674,  Fed.  (^as. 
No.  0.735 — San  Francisco  ▼.  United  States, 
4  Sawy.  584,  Fed.  Caa.  No.  12,316— Lerma 
T.  Stevenson.  40  Fed.  359 — San  Francisco 
T.  Canavan.  42  Cal.  557 — Hale  r.  Akers,  69 
Cal.  167,  10  Pac.  385 — Byrne  v.  Alas,  74 
Cat.  640,  16  Pac.  523 — Board  of  Education 
y.  Martin.  92  Cal.  217,  28  Pac.  799 — Ames 
▼.  San  Diefo.  101  Cal.  392,  35  Pac.  1005— 
Yernon  Irrlg.  Co.  T.  Los  Angeles,  106  Cal. 
245.  39  Pac.  762 — Maese  v.  Hermann,  17 
App.  D.  C.  72 — United  States  r.  San  Pedro 
ft  C.  D.  A.  Co.  4  N.  M.  689,  17  Pac.  337— 
Galliher  ▼.  Cadwell,  3  Wash.  Terr.  514, 
18  Pac.  68. 

2.  Until  the  lands  were  definitely  as- 
signed and  measured  oiT,  the  ri^ht  or  claim 
of  the  pueblo  to  the  site  and  adjoining  lands 
was  an  imperfect  one.  Grisar  y.  McDowell, 
6  Wall.  363,  18:  863 

3.  A  particular  designation  of  the  land 
to  be  acquired  by  towns  or  pueblos  under 
the  law  of  Spain  was  required,  before  a 
yested  right  or  title  to  the  use  thereof 
could  arise.  United  States  y.  Santa  F6, 
165  U.  &  675,  17  Sup.  Ct.  Rep.  472, 

41 :  874 

4.  A  pueblo  once  formed  and  officially 
recognized  became  entitled,  under  the  laws  of 
Mexico,  to  the  use  of  certain  lands  for  its 
benefit  and  that  of  its  inhabitants;  and 
the  lands  were,  upon  petition,  set  apart 
and  assigned  to  them  by  the  government. 
Ko  other  evidence  was  required  or  given 
than  such  assignment.  United  States  v. 
Pico,  5  Wall.  536,  18:  695 

5.  The  Spanish  law  did  not,  propria  vigore, 
confer  upon  every  Spanish  villa  or  town  a 
grant  of  4  square  leagues  of  land  to  be 
measured  from  the  center  of  the  plaza  of 
such  town,  but  contained  mandatory  pro- 
visions exacting  a  grant  and  its  confirma- 
tion in  order  to  confer  title  to  lands  upon 
snch  villa  or  town.  United  States  v.  Santa 
F^,  165  U.  S.  675,  17  Sup.  Ct.  Rep.  472, 

41 :  874 
Cited  In  Cessna  y.  United  States,  169  U.  S. 
178,  42  L.  ed.  707,  18  Sup.  Ct.  Rep.  304— 
Hayes  v.  United  States,  170  U.  S.  654,  42 
L.  ed.  1181,  18  Sup.  Ct.  Rep.  735 — HoUaday 
v.  San  Francisco,  124  Cal.  366,  57  Pac.  146. 

6.  The  city  of  Santa  F6  is  not  entitled  to 
•  tract  of  4  square  leagues  of  land  in  trust 
for  the  use  of  its  inhabit rnts,  in  the  ab- 
sence of  any  evidence  of  a  grant  or  that 
it  has  ever  possessed  the  land  or  that  any 
lot  holder  in  the  city  claims  to  own  or  hold 
by  virtue  of  any  title  derived  under  the 
supposed  right  of  the  city,  while  there  is 
evidence  that  in  1715  the  city  petitioned  for 
and  obtained  a  grant  of  a  tract  of  swamp 
land  situated  within  the  boundaries  of  the 
4  square  leagues  which  are  claimed.  United 
SUtes  V.  Santa  F6,  165  U.  S.  675,  17  Sup. 
Ct  Rep.  472,  41 :  874 


Nature  of  pueblo  title. 

Whether  Pueblo  Lands  are  within  Pro- 
hibition against  Settlement  on 
Indian   Lands,  see  Indians,   138. 

See  also  infra,  37. 

7.  Before  the  conquest  of  California, 
July  7,  1846,  the  pueblos  or  towns,  under 
the  laws  of  the  country,  were  entitled  to 
the  territory,  within  certain  prescribed 
limits,  constituting  their  sites  and  adjoining 
lands  known  as  pueblo  lands.  Townsend  v. 
Greeley,  5  Wall.  326,  18:  547 
Townsend  v.  Burbank,  5  WalL  337,  18:  681 
Merryman  v.  Bourne,  9  Wall.  592,    19:  683 

8.  By  the  laws  of  Mexico  in  force  at  the 
date  of  the  acquisition  of  California,  pueb- 
los or  towns  were  entitled,  for  their  benefit 
and  the  benefit  of  their  inhabitants,  to  the 
use  of  the  lands  constituting  the  site  of 
such  pueblos  and  towns,  and  of  adjoining 
lands  within  certain  prescribed  limits,  and 
were  held  in  trust  for  the  benefit  of  their 
inhabitants.  Townsend  v.  Greeley,  5  Wall. 
326,  18:  547 

9.  Until  the  lands  were  definitely  assigned 
and  measured  oft,  the  right  or  claim  of  the 
pueblo  was  an  imperfect  one.  Grisar  v. 
McDowell,  6  Wall.  363,  18:  863 
Cited    in    Lynch    v.    Bernal,    9    Wall.    324,    19 

L.  ed.  710— Palmer  v.  Low,  98  U.  S.  16,  25 
L.  ed.  64 — Brownsville  v.  Cavazos,  100  U. 
S.  139,  25  L.  ed.  675 — Trenouth  v.  San 
Francisco.  100  U.  S.  251,  25  L.  ed.  626— 
United  States  v.  Lee,  106  U.  S.  214,  27  L. 
ed.  180,  1  Sup.  Ct.  Rep.  240 — Cunningham 
V.  Macon  &  B.  R.  Co.  109  U.  S.  452,  27  L. 
ed.  994,  3  Sup.  Ct.  Rep.  292 — San  Francisco  v. 
Scott.  Ill  U.  S.  769,  28  L.  ed.  593,  4  Sup. 
Ct.  Rep.  688 — Poindexter  v.  Groenhow,  114 
IT.  8.  288,  29  L.  ed.  192,  5  Sup.  Ct.  Rep. 
903 — San  Francisco  v.  Le  Roy,  138  U.  S. 
6G4,  34  L.  ed.  1099,  11  Sup.  Ct.  Rep.  364 
— Reagan  v.  Farmers*  Loan  ft  T.  Co.  154 
IT.  S.  391,  38  L.  ed.  1021,  4  Inters.  Com. 
Rep.  567,  14  Sup.  Ct.  Rep.  1047--Unlted 
States  V.  Santa  F6,  165  U.  S.  704,  41  L. 
cd.  885,  17  Sup.  Ct.  Rep.  472 — Russian- 
American  Packing  Co.  v.  United  States,  39 
Ct.  CI.  480 — Arlington  Cnse,  3  Hughes,  134, 
Fed.  Cas.  No.  8,191 — Montgomery  v.  Revans, 
1  Sawy.  674,  Fed.  Cas.  No.  9,735 — Head  v. 
Porter,  48  Fed.  483 — People  ex  rel.  Bryant 
y.  Holladay,  68  Cal.  443,  9  Pac.  655 — Baker 
v.  Brlckell,  87  Cal.  334,  25  Pac.  489— Gal- 
vln  V.  Palmer,  113  Cal.  52,  45  Pac.  172 — 
Budd  V.  Houston,  36  La.  Ann.  961 — United 
States  y.  San  Pedro  ft  C.  D.  A.  Co.  4  N.  M. 
588,  17  Pac.  837. 

10.  Even  after  the  assignment  the  inter- 
est acquired  by  the  pueblo  was  a  limited 
right  of  disposition  and  use,  and  was  sub- 
ject to  the  control  of  the  government  of  the 
country.     Grisar  v.  McDowell,  6  Wall.  363, 

18:  863 
United  States  v.  Pico,  5  Wall.  536,    18:  695 

11.  The  claims  of  the  city  of  San  Fran- 
cisco to  its  pueblo  lands  are  superior  to  any 
subsequently  acquired  rights  of  California 
over  the  tide  lands.  Knight  v.  United 
Land  Asso.  142  U.  S.  161,  12  Sup.  Ct.  Rep. 

j  258,  35:  974 

I  DistitiQuishcd  In  United  States  v.  Santa  Fe,  165 
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U.   S.  716,  41  L.  ed.  880,  17  Sup.  Ct.  Rep. 
472. 

12.  The  municipal  lands  held  by  the  city 
of  San  Francisco  as  successor  to  the  former 
pueblo  are  not  held  in  absolute  property, 
but  in  trust  for  its  inhabitants,  and  are  not 
subject  to  seizure  and  sale  under  judg- 
ment and  execution  against  the  trustee, 
whether  that  trustee  l^  a  natural  or  an 
artificial  person.  Townsend  v.  Greeley,  5 
Wall.   326,  18:  547 

Recognition      and      confirmation      by 
United  States. 

13.  After  the  conquest  of  California  the 
lands  of  the  pueblo  or  village  of  San  Francis- 
co continued  to  be  the  public  property  of 
the  municipality,  as  before  the  war.  Merry- 
man  v.  Bourne,  9  Wall.  592,  19:  683 
Cited  in  More  v.  Stelnbach,  127  U.  S.  83,  32  U 

ed.  55,  8  Sup.  Ct.  Rep.  1067. 

14.  The  claim  or  right  of  San  Francisco 
to  any  lands  required  the  recognition  and 
action  of  the  new  government,  and  depend- 
ed for  its  validity  and  extent  upon  the  de- 
termination of  the  board  of  land  commis- 
sioners and  of  the  tribunals  of  the  United 
States.     Grisar  v.  McDowell,  6  Wall.  363, 

18:  863 
Cited  in  United  States  v.  Sandoval,  167  U. 
8.  207,  42  L.  ed.  174,  17  Sup.  Ct  Rep.  868 
—United  States  v.  Lies,  170  U.  8.  636,  42 
L.  ed.  1173,  18  Sup.  Ct.  Rep.  780 — San 
FranclBco  v.  United  States,  4  Sawy.  562, 
Fed.  Caa.  No.  12,316 — Hale  v.  Akers,  69 
Cal.  167,  10  Pac.  385— Holladay  v.  San 
Francisco,  124  Cal.  366,  57  Pac.  146 — 
United  States  v.  San  Pedro  &  C.  D.  A.  Co. 
4  N.  M.  588,  17  Pac.  337— Meigs  v.  Roberts, 
24  Misc.  670,  54  N.  Y.  Supp.  214. 

15.  The  claim  or  right  of  San  Francisco 
to  any  lands  depended  for  its  validity  and 
extent  upon  the  determination  of  the  board 
of  land  commissioners,  and  of  the  tribunals 
of  the  United  States.  Grisar  y.  McDowell, 
6  Wall.  363,  18:863 

16.  The  act  of  Congress  of  July  1,  1864, 
to  settle  titles  in  California,  conveyed  to 
the  city  of  San  Francisco  lands  within  its 
corporate  limits  for  the  purposes  specified 
in  the  ordinances  of  the  city,  ratified  by  the 
state  act  of  March  11,  1858.  Clark  v.  San 
Francisco  (Hoadley  v.  San  Francisco)  124 
U.  S.  639,  8  Sup.  Ct.  Rep.  659,  31 :  553 
Cited    In    California    v.    Hollnday,    159    U.    S. 

417,  40  L.  ed.  203,  16  Sup.  Ct.  Rep.  53— 
San  Francisco  v.  Mooney,  106  Cal.  587,  39 
Pac.  852 — Holladay  v.  San  Francisco.  124 
Cal.  355,  57  Pac.  146 — San  Francisco  v. 
Sharp,  125  Cal.  536,  58  Pac.  173. 

17.  The  Treaty  of  Guadaloupe  Hidalf^o 
does  not  purport  to  devest  the  pueblo  exist- 
ing at  the  site  of  the  city  of  San  Francis ?o 
of  any  rights  of  property,  or  to  alter  the 
character  of  the  interests  it  may  have  held 
in  any  lands  imder  the  former  government. 
Townsend  v.  Greeley,  5  Wall.  326,      18:  547 

18.  The  legislation  of  Congress  has  treat- 
ed the  claims  of  towns,  under  the  Treaty  of 
Guadaloupe  Hidalgo,  as  entitled  to  the  same 
protection  as  the  claims  of  individuals,  and 
has    authorized    their    presentation    to    the 


board    of    commissioners    for   confirmation. 
Townsend  v.  Greeley,  5  Wall.  326,     18:  647 

19.  The  claim  or  right  of  San  Francisco 
to  any  lands  required  the  recognition  and 
action  of  the  new  government,  and  depend- 
ed for  its  validity  and  extent  upon  the  de- 
termination of  the  board  of  land  commis- 
sioners and  of  the  tribunals  of  the  United 
States.    Grisar  v.  McDowell,  6  Wall.  363, 

18:  863 

Operation  and  effect  of  oonflrmaUon. 

See  also  infra,  35. 

20.  The  act  of  Congress  of  July  1,  1864, 
to  settle  land  titles  in  California,  took  effect 
by  relation  as  of  the  time  when  the  act  of 
the  California  state  legislature  of  March 
11,  1858,  was  passed  in  confirmation  of  the 
Van  Ness  ordinance  relinquishing  the  rights 
of  the  city  of  San  Francisco  in  the  pueblo 
lands  to  those  claiming  under  mesne  con- 
veyances. Merryman  v.  Bourne,  9  Wall. 
592,  19:  683 
Cited    In    Palmer    v.    Low,    98    U.    S.    17,    25 

L.  .ed.    64 — Palmer    v.    Low,    2    Sawy.    250, 
Fed.  Cas.  No.  10,693. 

21.  The  confirmation  of  the  claim  of  the 
city  of  San  Francisco,  as  successor  of  the 
pueblo  to  lands  within  its  limits,  necessarily 
took  effect  upon  its  title  as  it  existed  at  the 
acquisition  of  the  country;  and  the  interest 
of  the  city  or  those  claiming  under  it  is 
not  affected  by  the  swamp  land  grant.  San 
Francisco  v.  I^  Roy,  138  U.  S.  656,  11  Sup. 
a.  Rep.  364,  34:  1096 

22.  The  act  of  March  8,  1866,  as  to  the 
confirmation  of  the  claim  to  lands  in  San 
Francisco,  disposed  of  the  city  claim,  and 
determined  the  condition  upon  which  it 
should  be  recognized  and  confirmed.  Grisar 
V.  McDowell,  6  Wall.  363,  18:  863 

23.  The  final  decree  confirming  land  to 
the  city  of  San  Francisco  excepted  parcels 
of  land  which  had  been  lawfully  granted 
to  private  parties.  Lynch  v.  De  Bernal,  9 
Wall.  315,  19:  714 

24.  The  patent  of  the  United  States  gov- 
ernment of  the  pueblo  lands  of  San  Francis- 
co, derived  from  Mexico,  is  conclusive  evi- 
dence of  the  title  of  the  city  under  Mexican 
laws,  as  against  the  government  and  all 
parties  except  those  who  have  title  from 
Mexico  anterior  in  date  to  that  confirmed 
by  the  decree  of  confirmation  of  the  circuit 
court.  Knight  v.  United  Land  Asso.  142 
U,  S.  161,  12  Sup.  Ct.  Rep.  258,       35:  974 

25.  The  confirmation  by  Congress  of  the 
lands  of  the  pueblo  of  San  Francisco  did  not 
make  legal  the  title  of  one  claiming  under  a 
grant  of  part  of  them  from  an  American 
prefect  after  the  conquest  of  California, 
in  the  absence  of  an  express  declaration  to 
that  effect.  Alexander  v.  Roulet,  13  Wall. 
386,  20:  564 

26.  Water  and  'breach  lots  on  the  east 
front  of  the  city  of  San  Francisco,  falling 
within  the  exceptions  contained  within  the 
water  lot  act.  §  2,  were  thereby  confirmed 
to  tlie  purchasers  and  grantees  of  the  same, 
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and  persons  holding  under  them,  for  the 
period  of  ninety -nine  years.  Mumford  v. 
Wardwcll,  6  Wall.  423,  18:  756 

Grant   or    confirmation   by   city    to    in- 
divldnals. 

27.  Where,  prior  to  the  adoption  of  the 
Van  Ness  ordinance,  by  which  the  city  of 
San  Francisco  relinquished  all  rights  and 
claims  to  property  within  its  corporate 
limits  to  parties  in  actual  possession,  the 
city  made  a  conveyance  of  certain  lots 
within  the  city  to  the  United  Stat«>8,  and 
another  party  sets  up  a  claim  to  them  by 
the  ordinance,  the  conveyance  bars  the 
claim.    Carr  v.  United  States,  98  U.  S.  433, 

25:  209 

28.  Trespassers  in  possession  of  lands 
within  the  city  of  San  Francisco  are  not 
beneficiaries  under  the  act  to  quiet  title 
thereto,  approved  March  8,  1866,  which  con- 
firmed the  claim  of  the  city,  in  trust,  that 
such  land  should  be  conveyed  to  those  in 
the  bona  fide  actual  possession  thereof. 
But  parties  who  recovered  the  possession 
from  such  trespassers  are  entitled  to  a 
conveyance  from  the  state.  Trenouth  v. 
San  Francisco,  100  U.  S.  251,  25:  626 

29.  The  trust  upon  which  the  city  of  San 
Francisco  held  the  municipal  lands  it  had 
acquired  as  successor  of  the  Mexican  pueblo 
was  a  public  and  municipal  trust,  to  be 
exercised  chiefly  in  the  distribution  of  the 
lands  to  occupants  and  settlers,  and  in  the 
use  of  the  remainder  for  the  public  purposes 
of  the  city.  The  Van  Ness  Ordinance  was 
to  settle  and  quiet  title  to  such  lands,  and 
was  confirmed  by  legislative  act  of  the 
state.  San  Francisco  v.  Le  Roy,  138  U.  S. 
656.  11  Sup.  Ct.  Rep.  364,  34:  1096 

30.  The  city  ordinance  (No.  822)  of  San 
Francisco  passed  in  1855,  for  quieting  land 
titles  in  the  city,  granted  only  such  titles  as 
the  city  was  permitted  by  Congress  and  the 
state  to  convev.  Clark  v.  San  Francisco 
(Hoadley  v.  San  Francisco)  124  U.  S.  639. 
8  Sup.  Ct.  Rep.  659,  31 :  553 

31.  Those  who  continued  in  possession  of 
the  lands  in  San  Francisco  claimed  by  it 
as  successor  of  a  Mexican  pueblo  of  that 
name,  for  the  period  required  by  the  Van 
Ness  Ordinance  so  as  to  have  the  benefit 
of  the  transfer  it  made,  acquired  as  com- 
plete title  as  the  city  could  convey  under 
that  ordinance  and  the  confirmatory  legis- 
lation of  the  state  and  of  the  United  States. 
San  Francisco  v.  Le  Roy,  138  U.  S.  656,  11 
Sup.  Ct.  Rep.  364,  34:  1096 
Cited  in  KnifTbt  v.  United  Land  Asso.    142  U. 

8.  183.  36  L.  ed.  982,  12  Sup.  Ct.  Rep.  258 
— Shivelj  V.  Bowlby.  162  U.  8.  28,  38  L. 
ed.  342;  14  Sup.  Ct.  Rep.  548— United  States 
V.  SanU  Fe.  166  U.  S.  700.  41  L.  ed.  883. 
17  Sup.  CL  Rep.  472 — Houston  v.  San  Fran- 
cisco. 47  Fed.  341 — Cobnrn  v.  San  Mateo 
County.  76  Fed.  527 — Mission  Rock  Co.  v. 
United  States.  48  C.  C.  A.  649,  109  Fed. 
771 — Board  of  Education  v.  Martin.  92  Cal. 
217,  28  Pac.  799— Valentine  v.  Sloss,  103 
Cal.  220.  37  Pnc.  326 — Holladay  v.  San 
Francisco,  124  Cal.  366.  67  Pac.  146 — San 
Francisco  v.  Center,  X33  Cal.  678,  66  Pac.  ', 
83. 


32.  Where  the  claimants  and  their  an- 
cestors have  been  in  uninterrupted  posses- 
sion and  occupation  nearly  half  a  century 
under  a  pueblo  grant  confirmed  by  a  provi- 
sional grant  from  the  Mexican  governor, 
who  possessed  full  authority,  the  claim  was 
sustained.  United  States  v.  Rocha,  9  Wall. 
639,  19: 612 

Power  of  ofHcers. 

33.  Town  lands  in  New  Mexico,  being  a 
part  of  the  public  domain  of  Mexico,  could 
not  be  sold  in  1825  by  territorial  officers 
under  the  law  of  the  Cortes  January  4, 1813. 
Hayes  v.  United  States,  170  U.  S.  637,  18 
Sup.  Ct.  Rep.  735,  42:  1174 

Ratification  of  grant  by  l^tslature. 

34.  The  California  legislature  could  en- 
act the  act  of  April  2,  1866,  ratifying  con- 
veyances made  by  the  corporate  authori- 
ties of  the  city  of  Monterey  of  pueblo  lands 
confirmed  to  that  city  by  the  United  States 
and  afterwards  patented  to  it,  its  succes- 
sors and  assigns.  Monterey  v.  Jacks,  203 
U.  S.  360,  27  Sup.  Ct.  Rep.  67,  51 :  220 

35.  The  California  act  of  March  26,  1851, 
makes  a  direct  grant  of  all  lands  of  the 
kind  mentioned  therein,  which  had  been  sold 
or  granted  on  or  before  April  3,  1850,  by 
any  alcalde  of  the  city  of  San  Francisco, 
and  confirmed  by  the  ayuntamiento,  or  town 
or  city  council  thereof,  and  also  registered 
or  recorded  in  some  book  of  record  which 
was,  at  the  date  of  the  act,  in  the  office  or 
custody  or  control  of  the  recorder  of  the 
county  of  San  Francisco.  Field  v.  Seabury, 
19  How.  323,  15:  650 
Grants  by  state. 

36.  A  patent  is  void  at  law  if  the  grantor 
State  had  no  title  to  the  premises  embraced 
in  it,  or  if  the  officer  who  issued  the  patent 
had  no  authority  to  do  so;  and  the  want  of 
such  title  or  authority  can  be  shown  in  an 
action  at  law.  Knight  v.  United  Land  Asso. 
142  U.  S.   161,  12   Sup.  Ct.  Rep.   268, 

35:  974 
Cited  in  Burfenning  v.  Chicago,  St.  P.  M.  & 
O.  R.  Co.  163  U.  S.  323.  41  L.  ed.  176.  16 
Sup.  Ct.  Rep.  1018 — De  Guyer  v.  Banning. 
167  U.  S.  742,  42  L.  ed.  346, .  17  Sup.  Ct. 
Rep.  937 — Johnson  v.  Drew,  171  U.  S.  100, 
43  L.  ed.  91,  18  Sup.  Ct.  Rep.  800— Garrard 
V.  Silver  Peak  Mines,  82  Fed.  584 — 011v« 
Land  &  Development  Co.  ik  Olmstead,  103 
Fed.  574 — King  v.  McAndrews,  50  C.  C.  A. 
32,  111  Fed.  864 — Johnson  v.  Drew,  34  Fla. 
138,  43  Am.  St.  Rep.  172,  15  So.  780. 

37.  The  California  acts  of  April  21,  1858, 
and  May  13,  1861,  conferred  no  authority 
upon  that  state  to  sell  marsh  and  tide 
lands  upon  the  city  front,  and  within  5 
miles  of  the  city  and  county  of  San  Fran- 
cisco.   O'Neal  V.  Kirkpatrick,  5  Wall.  791, 

18:  606 


^♦» 


PUFFING. 

At  Auction,  see  Auction,  2-4. 
Competency  of  Auctioneer    to    Prove,    see 
Witnesses,  111. 
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PUIS  DARREIN  CONTINUANCE— QUANTUM  MERUIT. 


PUIS  DARREIN  CONTINUANCE. 


Flea  of,  see  Pleading,  III.  c. 


PUNCTUATION. 

Consideration  of,  in  Interpreting  Charge  to 
Jury,  see  Appeal  and  Error,  3990. 

Consideration  of,  in  Construing  Contract, 
see  Contracts,  198. 

Reference  to,  in  Construction  of  Statute, 
see  Statutes,  II.  i. 


PUNISHMENT. 

Exclusion  from  Office  or  Profession  as,  see 

Attainder  and  Outlawry,  20,  21. 
Disbarment  of  Attorney  as,  see  Attorneys, 

Ex  Post  Facto  Law  Increasing,  see  Constitu- 
tional Law,  958-961,  981,  986-992. 

For  Contempt,  see  Contempt,  I.  e. 

For  Infringement  of  Copyright,  see  Copy- 
right, III.  b. 

In  Military  or  Naval  Service;  Disability  of 
Civil  Courts  to  Review,  see  Courts, 
288. 

Of  Person  Convicted  of  Crime,  see  Criminal 
Law,  V. 

For  Piracy,  see  Piracy,  III. 


PUNITIVE  DAMAGES. 


PURCHASE   MONET. 

Ejectment  as  Proper  Remedy  for  Recovery 

of,  see  Ejectment,  6. 
Defense    in    Action    to    Recover,    see    Sale, 

123,  124. 
Mortgage  for,   see  Contracts,  331;   Dower, 

6;  Mortgage,  6,  67,  184. 


See  Damages,  IV, 


PURCHASER  PENDENTE  lilTE, 

Conclusiveness    of    Judgment    against, 
Judgment,  841,  842. 


PURE  FOOD  LAW. 

Finality  of  Decision  of  Circuit  Court  of 
Appeals  under,  see  Appeal  and  Error, 
796. 

As  Affecting  Commerce,  see  Commerce,  398, 
399. 


#•» 


PURPOSE. 

Patentability  of,  see  Patents,  V.  b,  10, 


PURSER. 

In  Navy,  see  Army  and  Navy,  VIL 

Bond  of,  see  Bonds,  32,  107. 

Allegations  in  Action  on  Bond  of,  see  Plead- 
ing, 504. 

Garnishment  of  Money  in  Hands  of,  see 
Garnishment,  14. 


QUAKERS. 


Q 


Register  of  Biiths  and  Death  as  Evidence, 
see  Evidence,   1444. 


QUALIFICATION. 

Of  Voters,  see  Elections,  II.  a. 
Of  Judges,  see  Judges,  III. 
Of  Jurors,  see  Jury,  II.  b. 


QUALIFIED   FEE. 

Under  Will,  see  Wills,  133. 


QUALITY. 


QUANTITY. 


Estimates   Respecting,   see   Evidence,   1804, 

1805. 
Variance   Between   Allegations    and    Proof, 

see   Evidence,   2771,   2780,   2781. 
Of  Goods  Agreed  to  be  Sold,  see  Sale,  20- 

23,  25. 
Deficiency   in,   Under   Contract   of   Sale   of 

Realty,  see  Vendor  and  Purchaser,  II. 

d. 


QUANTUM  MERUIT. 


Recovery   on,   see   Contracts,   35,   602,   673, 
674;    Corporations.    346. 
Warranty   of,   on    Sale   of   Personalty,   see    Against  Government   on  Partial  Execution 
Sale,  n.  b.  of  Contract,  see  United  State*,  280. 


QUANTUM  VALEBAT— QUIT  CLAIM  DEED. 
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QUANTUM  VALEBAT. 

Beeovcry  on,  by  Seller  under  Invalid  Con- 
tract, see  Sale,  126. 


QUARAlTTIBrE. 

Quarantine  Laws  aa  Regulations  of  Com- 
merce, see  Commerce,  VI. 

State  Statute  as  to,  Giving  Preference  to 
Ports  of  One  State,  see  Constitutional 
Law,  94. 

Due  Process  as  to,  see  Constitutional  Law, 
585. 

Of  Diseased  Animals,  see  Constitutional 
Law,  879. 

Presumption  in  Favor  of  Quarantine  Regu- 
lations, see  Evidence,  447. 

Of  Foreign  Vessel,  see  Health,  1. 

Jurisdiction  of  Supreme  Court  at  Suit  of 
State  to  Redress  Abuse  of  Quarantine 
Regulations  by  Officer  of  Another 
State,  see  Supreme  Court  of  the  Unit- 
ed States,  101,  102. 

Municipal  Quarantine  as  Ground  for  Re- 
version of  Wharf  to  Grantor,  see 
Wharves,  12. 


QUASI   PUBLIC  COPORATIONS. 

Impairment  of   Contract  Obligations   with, 
see  Constitutional  Law,  IV.  g,  4,  ^,  (9). 


QUAY- 

Liability  of  Public  Wharf  to  Levy  of  Exe- 
cution, see  Execution,  33,  34. 
See  also  Wharves. 


QUESTIONS  OF  LAW  AND  FACT. 

Federal  Question  as  to,  see  Appeal  and  Er- 
ror, in.  d,  9,  h.  (1),   (d). 

Reviewability  of,  on  Error  to  State  Court, 
see  Appeal  and  Error,  III.  d,  9,  ;,  (2), 
(e). 

Certifiableness  for  Review,  of  Instructions, 

see  Cases  Certified,  54-70. 
Province  of  Court  and  Jury,  see  Trial,  VI. 


QUARTEB  MASTER. 

Pay  of,  see  Army  and  Navy,  180. 


QUARTER   BiASTER   GENERAL. 

Report  of,  as  Award,  see  Arbitration,  21. 


QUIA  TIMET. 

Bill  of,  see  Cloud  on  Title,   44. 

Power  of  Federal  Courts  to  Entertain  Bill 
Notwithstanding  Legal  Remedy  under 
State  Laws,  see  Courts,  10^4. 

See  also  Cloud  on  Title,  1. 


QUARTERS. 

For  Army  and  Naval  Officers,  see  Army  and 
Navy,  VI.  b,  5. 


QUIET  ENJOYMENT. 

Implied  Covenant  for,  in  Lease,  see  Landlord 
and  Tenant,  13,  14. 


QUIETINO  TITLE. 

See  Cloud  on  Title. 


QUARTER  SECTIONS. 

Division    between    Pre-emption    Claimants, 
see  Public  Lands,  784. 


QUIET  POSSESSION. 

Covenant  for,  see  Covenant,  18,  23. 


QUASHING. 

Of  Writ  of  Error,  see  Appeal  and  Error, 

3853. 
Of  Attachment,  see  Attachment,  63. 
Of  Indictment,  see  Indictment,  etc.,  IV. 
On  Proceedings  on  Motion,  see  Motions  and 

Orders,  4. 
Of  Verdict  for  Defect  in  Form,  see  Trial,  I 

872.  * 

U.  S.  Dig.— 310 


QUILTS. 

Duty  on,  see  Duties,  263. 


QUITCLAIM  DEED. 

Right  of  Grantee  to  Maintain  Suit  to  Quie 
Title,  see  Cioud  on  Title,  30,  31. 

Property  Covered  by,  see  Covenant,  14. 

Covenant  of  Warranty  Passing  by,  see  Cove- 
nant, 35. 

Validity  of,  see  Deeds,  48. 
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QUORUM— QUO  WARRANTO. 


Estoppel  by,  to  Claim  After -Acquired  Title, 
see  Estoppel,  68,  69. 

Grantee  Under  Quitclaim  Deed  as  Bona 
,  Fide  Purchaser,  see  Vendor  and  Pur- 
chaser, IV.  b,  2. 

Liability  of  Grantor  Under  Quitclaim  Deed, 
see  Vendor  and  Purchaser,  62-64. 


QUORUM. 

Of  Court  Necessary  to  make  Certifiable 
Case,  see  Cases  Certified,  2. 

Power  of  Court  to  Question  Rule  of  Legis- 
lative Body  as  to,  see  Courts,  128. 

Sufficiency  of  Showing  of,  at  Time  Bill  was 
Passed,  see  Statutes,  3. 

Of  House  of  Representatives,  see  Parlia- 
mentary Law,  1,  2. 

Of  Senate  Declaring  Meaning  of  Treaty, 
see  Treaties,  43. 


QUOTATIONS. 

Of  Board  of  Trade,  Protection  of,  see  Ex- 
changes, 1. 

Validity  of  Contract  to  Limit  Communica- 
tion of  Market  Quotations,  see  Mono- 
poly and  Combinations,  8. 


QUO  WARRANTO. 

Appealability  df  Judgment  in,  see  Appeal 

and   Error,   115. 
Stay    of    Proceeding   Pending   Appeal,    see 

Appeal  and  Error,  2828. 
Quo  Warranto  Proceedings  as  Due  Process, 

see  Constitutional  Law,  642. 
Tenure   by    which   Officer   Regaining   Office 

by  Quo  Warranto  Holds  the  Same,  see 

Officers,   12. 
Right    to    Remove    Proceeding    to    Federal 

Court,  see  Removal  of  Causes,  35. 

Nature  of  proceeding. 

1.  The  writ  of  quo  warranto  under  the 
later  common  law  and  in  most  of  the  states 
is  a  civil  proceeding  in  everything  but 
form,  being  applied  merely  to  the  pur- 
pose of  trying  a  civil  right,  seizing  a  fran- 
chise, or  ousting  a  wrongful  possession. 
Ames  V.  Kansas,  111  U.  S.  449,  4  Sup.  Ct. 
Rep.  437,  28:  482 

Cited  in  Foster  v.  Kansas,  112  U.  S.  206,  28 
L.  ed.  697,  3  Sup.  Ct.  Kep.  97 — Sparf  v. 
United  States.  156  U.  S.  129,  39  L.  ed.  370, 
l."*  Sup.  Ct.  Rep.  273 — Buckman  v.  State, 
H4  Fla.  57,  24  L.R.A.  810.  15  So.  697— 
Foster  v.  State,  32  Kan.  768 — Atty.  Gen.  v. 
Sullivan.  163  Mass.  449,  28  L.R.A.  457.  40 
N.  E.  84.3 — State  ex  rel.  Broatch  v.  Moores, 
56  Neb.  4.  76  N.  W.  530^— State  v.  Standard 
Oil    Co.   61    Neb.   33,   87    Am.    St.    Rep.    449, 


84  N.  W.  413 — Shumate  v.  Fauquier  County,. 
84  Va.  579,  5  S.  E.  570— State  ex  rel.  Atty. 
Gen.  v.  Frost.  113  Wis.  642,  89  N.  W.  915 — 
Fordyce  v.  State,  115  Wis.  611,  92  N.  W. 
430. 

2.  In  Kansas  the  writ  of  quo  warranto,, 
and  the  proceeding  by  information  in  the 
nature  of  quo  waranto,  have  been  abolished, 
and  the  remedies  which  were  obtainable  at 
common  law  in  those  forms  are  had  by  civil 
action.  Ames  v.  Kansas,  111  U.  S.  449,  4 
Sup.  Ct.  Rep.  437,  28:  482 

Foster  v.  Kansas  ex  rel.  Johnston,  112  U. 

S.   205,  5   Sup.  a.  Rep.  897,         28:  69& 


•  Editorial  note. 

Nature  and  use. 


5:91 


When  proper  remedy. 

To   Question   Right   of   Corporation   to- 
Accept  Trust,  see  Charities,  84,  85. 

3.  [Quo  warranto  will  issue  where  there 
is  any  evidence,  however  slight,  of  improper 
conduct  in  obtaining  the  appointment  of  an 
officer.     Respublica  v.  Wray  (Pa.  Sup.  Ct.) 
3  Dall.  490,  1:  692} 

—  Editorial  notes. 

When  will  lie  against  a  corporation. 

28:482 

[To  oust  foreign  association.     24  L.R.A. 
298. 

To  inquire  into  validity  of  drainage  as- 
sessment.    60  L.R.A.  243. 

Against   corporation,   for   making   illegal! 
charges.    63  L.R.A.  761.] 

Who  may  maintain ;  leave  to  prosecute. 

4.  An  information  for  a  quo  warranto  to 
try  the  title  of  a  party  to  tne  office  of  sur- 
veyor cannot  be  maintained  except  at  the 
instance  of  the  government,  even  by  con- 
sent of  the  parties.  Wallace  v.  Anderson,. 
5  Wheat.  291,  5:  91 
Cited  in  Nebraska  v.   Lockwood,   3  Wall.  239. 

18  L.  ed.  48 — Re  Yancey,  28  Fed.  451 — 
State  V.  Cahaba,  30  Ala.  67 — State  ex  rel. 
Morgan  v.  Kennard,  26  La.  Ann.  243 — 
State  ex  rel.  French  v.  Cook,  39  Or.  379, 
65  Pac.  89— Wright  v.  Allen,  2  Tex.  1«0 — 
SUte  V.  Southern  P.  R.  Co.  24  Tex.  116 — 
United  States  ex  rel.  Boyd  v.  Lockwood,. 
Burnett  (Wis.)  219— United  States  ex  rel. 
Boyd  V.  Lockwood,  1  Pinney  (Wis.)  363. 

5.  A  writ  of  quo  warranto  to  test  the- 
right  of  the  defendant  to  exercise  the  func- 
tion of  a  judge  in  the  supreme  court  of  a 
territory  under  appointment  by  the  Presi- 
dent and  confirmation  by  the  Senate  can- 
not be  brought  in  the  name  of  the  terri- 
tory, but  must  be  in  behalf  of  the  United 
States.  Nebraska  ex  rel.  Wakely  v.  Lock- 
wood,  3  Wall.  236,  18:  4T 
Cited   In   Re   Yancey.    28   Fed.   451— People   v. 

Curtis,  1  Idaho,  756 — McDaid  v.  Territory. 
1  Okla.  112,  30  Pac.  438— State  v.  Douglaa 
County  Road  Co.  10  Or.  109 — State  ex  rel. 
Barker  ▼.  Bowen,  8  S.  C.  N.  S.  407. 

6.  In  Nebraska  in  a  proceeding  in  quo- 
warranto  to  oust  the  incumbent  from  an 
office  and  install  the  relator  therein,  if  the 
attorney  general  refuse  to  file  the  informa- 
tion, the  relator  may  obtain  leave  to  prose- 
cute it  in  the  name  of  the  state,  but  in- 


RACE— RAILROADS. 
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his  own  behalf.  Boyd  t.  Nebraska  ex  rel. 
Thayer,  143  U.  S.  135,  12  Sup.  Ct.  Rep. 
375,  36:  103 


Sufficiency  of  Special  Verdict,  see  Trial, 
911. 


7.  [In  a  proceeding  by  quo  warranto,  it  is 
necessary  to  name  the  relator.  Common- 
wealth V.  Dallas  (Pa.  Sup.  Ct.)  4  Dall.  229, 

1:812] 

Editorial  note. 

[Right  to  jury  in.     24  L.R.A.  806.] 


R 


RACE. 

In  General,  see  Aliens;  Citizens;  Civil 
Rights;   Indians;   Negroes;   Slaves. 

Exclusion  because  of  Race  from  Jury  Panel 
as  Ground  for  Habeas  Corpus,  see 
Habeas  Corpus,  167,  168. 


RACE  COURSE. 

Denial  of  Equal  Protection  to  Lessee  of, 
see  Constitutional  Law,  339. 

Doe  Process  in  Regulating  Admission  to, 
see  Constitutional  Law,  489. 


t  Presumptions  as  to  Acts  of,  see  Evidence, 
552,  553. 

Terms  of  Iniunction  against  Unreasonable 
Rates;  how  Limited,  see  Injunction, 
226. 

Adequacy  of  Legal  Remedy  after  Rates 
Fixed  as  Preventing  Injunctive  Relief 
against  the  Making  of  Rates,  see  In- 
junction, 8. 

Injunction  against  Enforcement  of  Uncon- 
stitutional Regulations,  see  States,  316- 
319. 


RAGS. 

Federal    Question    as    to    Disinfection    of. 
Appeal  and  Error,  1445. 


#•» 


RAIUIOAB  AID  BOXDS. 

See  Bonds,  V.;  Railroads,  HI. 


RAHiROAD        COMMISSIONS 
COMMISSIONERS. 


AND 


Validity  in  General  of  Acts  Creating,  see 
Carriers,  210,   211. 

Regulations  as  Affecting  Commerce,  see 
Commerce,  48,  50. 

Power  to  Compel  Delivery  of  Cars  to  Pri- 
vate Siding,  see  Commerce,  335. 

Power  of  Court  to  Rearrange  Schedule  of 
Rates  Made  by,  see  Constitutional  Law, 
127. 

Delegation  of  Power  to,  see  Constitutional 
Law,  161,  164,  165. 

Fixing  of  Railroad  Rates  by,  see  Constitu- 
tional Law,  615,  623-625. 

Denial  of  Equal  Protection  by,  see  Consti- 
tutional JjAWf  275. 

Doe  Process  in  Proceedings  by,  see  Consti- 
tutional Law,  764. 

Due  Process  in  Suspension  of,  see  Constitu- 
tional Law.  776. 

Railroad  Tax  to  Meet  Salaries  of,  see  Con- 
stitutional Law,  310. 

Am  Ooort  within  Prohibition  against  Federal 
Injunction  Operating  on  State  Courts 
or  Proceedings,  see  Courts,  1496,  1497. 


RAILROAD  CONTRACTORS. 

As  Common  or  Private  Carriers  of  Passen- 
gers, see  Carriers,  3,  42. 


J. 

//. 

JV. 
F. 

VI, 

VII. 

vni. 


IX. 


RAILROADS. 

In  General;   Oovemntental   Con- 

trolf  J -7. 

Construction;  Fent^s,  8' 16. 
Public  Aid,  16-82. 
Services  for  Oovemment,  83' 6. 
Consolidation;  Purchase  or  Sale; 

Leases,  87-126. 
TraHic     Arrangements     or    Joint 

Use,  127-36. 

Indebtedfiess  and  Liens,  136-49. 
Operation;    Negligence  .  of    Com- 
pany,  160-70. 

a.  In  General;  Failure  to  Fence f 

160-6. 

b.  Injury  to  Persons  on  or  Near 

Track;  Trespassers,  166-7. 

c.  Accidents  at   Crossings,    168^ 

67. 

d.  Fires,    168-70. 

Diversion  or  Obstruction  of  IFa* 
ters,  171, 


Finality  of  Judgment  Directing  Transfer  of. 
to  Comptroller  General,  see  Appeal  and 
Error,  249. 

Federal  Question  as  to  Grade  Crossing,  see 
Appeal  and  Error,  1907. 

As    Common    Carriers,    see    Carriers. 

Licensing  and  'Taxing  as  Affecting  Com- 
merce, see  Commerce,  III.  d,  7. 

Right  to  Construct  Interstate  Railroads, 
see  Commerce,  13,  14. 


4948 


RAILROADS. 


Local  Transportation  as  Part  of  Interstate 
or  Foreign  Shipment,  see  Gommeroe,  46, 
48. 

Transportation  between  Local  Points  over 
Route  Passing  out  of  State,  see  Com- 
merce, 49,  50. 

Licensing  Railway  Employee,  as  Affecting 
Commerce,  see  Commerce,  313. 

Regulating  Competency  of  Employees  as 
Affecting  Commerce,  see  Commerce,  316, 
317. 

Taxing  Transfers  of  Railroad  Stock  as  Af- 
fecting Commerce,  see  Commerce,  393. 

Compromise  of  Claim  by  State  Against 
Company  for,  see  Compromise  and 
Settlement,  48,  49. 

Equal  Protection  and  Privileges  as  to,  see 
Constitutional  Law,  IV.  a,  3.  b. 

Due  Process  of  Law  as  to.  Generally,  see 
Constitutional  Law,  IV.  b. 

Due  Process  in  Requiring  Payment  of  Ex- 
penses of  Abolishing  Grade  Crossings 
by,  see  Constitutional  Law,  469. 

Due  Process  as  to  Location  of  Station,  see 
Constitutional  Law,  518. 

Impairment  of  Obligations  of  Contracts 
with.  Generally,  see  Constitutional  Law, 
1173,  1174,  1178,  1189,  1198,  1209, 
1229,  1327,  1330,  1331,  1399,  1403- 
1405,  1422,  1423,  1436,  1502. 

Impairment  of  Obligation  of  Contract  as  to 
Rates  and  Charges  by,  see  Constitu- 
tional Law,  IV.  g,  2,  0,   (8),  (g). 

Requiring  Track  Connections  with  Intersect- 
ing Railroad,  see  Constitutional  Law, 
465. 

Requiring  Railroad  to  Pay  Cost  of  Remov- 
ing and  Rebuilding  Bridge  and  Culvert, 
see  Constitutional  Law,  461,  498. 

Requiring  Payment  of  Wages  in  Full  on 
Discharge  of  Employee,  see  Constitu- 
tional Law,  606. 

Restricting  Company's  Liability  to  Employ- 
ee of  Third  Person,  see  Constitutional 
Law,  683. 

Contract  to  Change  Gauge  and  Form  Con- 
nections With  Other  Road  as  Consider- 
ation for  Undertaking  by  Latter,  see 
Contracts,  52. 

Construction  of  Contract  by  Railroad  Com- 
pany, see  Contracts,  285,  290,  298-302, 
312-316,  321. 

Validity  of  Contract  with,  see  Contracts, 
510,  514,  693;  Corporations,  328,  340, 
342,  345,  350-353,  355,  356. 

Contract  by,  to  Keep  Street  in  Repair,  see 
Public  Improvements,  3. 

Right  under  Contract  to  Use  Telegraph 
Wire,  see  Contracts,  298. 

Contract  for  Building,  see  Contracts,  312. 

Excuse  for  Nonperformance  of  Contract  by, 
see  Contracts,  546. 

As  Private  Corporation,  see  Corporations, 
10. 

Incorporated  by  More  Than  One  State,  see 
Corporations,  59,  62. 

Authority  of  Directors,  see  Corporations, 
227. 

Fiduciary  Relation  of  Directors,  see  Cor- 
porations, 251. 

What  Lands  Railroad  May  Take,  see  Cor- 
porations, 313. 


Right  of  Stockholders  in,  see  Corporations, 

rx.  d. 

Place  for  Holding  Stockholders'  Meetings, 
see  Corporations,  671. 

Citizenship  and  Residence  of,  see  Corpora- 
tions, 36-38,  41,  42,  44,  46. 

Citizenship  of  Interstate  Railroads  for  Pur- 
pose of  Federal  Jurisdiction,  see  Courts, 
V.  c.  3,  6,  (1)    (b). 

Power  of  Congress  to  Confer  Jurisdiction 
over  Union  Pacific  Railroad,  see 
Courts,  1173,  1174. 

Condition  in  Grant  of  Land  for,  see  Cove- 
nant, 5. 

Covenants  in  Property  Agreement  Between, 
see  Covenant,  32. 

Damages  to,  on  Opening  Street  Across 
Right  of  Way,  see  Damages,  230-233. 

Assignment  by  Deed  of  Damages  from  Un- 
authorized Construction  of,  see  Deeds, 
58. 

Easement  in  Right  of  Way  through  Park, 
see  Easement,  3. 

Rights  of  Telegraph  Company  on  Right  of 
Way  of,  see  Eminent  Domain,  24. 

Taking  Land  of,  under  Power  of  Eminent 
Domain,  see  Eminent  Domain,  58. 

Condemnation  of  Land  for,  see  Eminent 
Domain,  55,  57,  71,  113,  114,  120,  121. 

Necessity  of  Compensation  on  Condemna- 
tion of  Land  for,  see  Eminent  Domain, 
62,  63,  126. 

Necessity  of  Compensation  on  Condemning 
Property  of,  see  Eminent  Domain,  64. 

Procedure  on  Acquiring  Land  for,  by  Emi- 
nent Domain,  see  Eminent  Domain,  82. 

Condemnation  of  Part  of  Property  of,  see 
Eminent  Domain,  109. 

Right  to  Damages  from  Occupation  of 
Street  by,  see  Eminent  Domain,  155. 

Estoppel  of,  see  Estoppel,  207,  218. 

Judicial  Notice  of  Agreement  as  to  Rates, 
see  Evidence,  127. 

Presumption  of  Reasonableness  of  Rates 
Fixed  by  Commission,  see  Evidence, 
550. 

Presumption  of  Possession  of  Roadbed,  see 
Evidence,  756. 

Contracts  of,  as  Evidence  Before  Interstate 
Commerce  Commission,  see  Evidence, 
1399. 

Statement  in  Application  of  Employment 
as  Evidence  of  Assumption  of  Risk,  see 
Evidence,  1400. 

Declarations  of  Employees  as  Evidence 
Against  Company,  see  Evidence,  1974, 
198L 

Right  to  Remove  Rails  from  Roadbed,  see 
Fixtures,  1. 

Forcible  Entry  and  Detainer  to  Recover 
Possession  of,  see  Forcible  Entry  and 
Detainer,  1. 

Franchise  of,  see  Corporations,  II. 

Jurisdiction  to  Protect  Foreign  Franchises, 
see  Courts,  61. 

Use  and  Occupation  of  Street  by,  see  High- 
ways, n.  d. 

Injunction  as  Remedy  against  Unlawful  In- 
terference by  Individuals,  see  Injunc- 
tion, 22,  23. 
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GoDcliisiveness  against  Bondholders  of  Judg- 
ment against  Trustee,  see  Judgment, 
798,  808-810. 

Mandamus  to  Compel  Performance  of  Par- 
ticular Act,  see  Mandamus,  201-204. 

Duty  of  Company  Towards  Employees,  see 
'Master  and  Servant,  II.  a,  2,  d. 

Contributory  Negligence  of  Employee,  see 
Master  and  Servant,  II.  c,  2. 

Who  are  Fellow  Servants,  see  Master  and 
Servant,  IL  d,  5. 

Combinations  in  Restraint  of  Trade,  Com- 
merce or  Competition,  see  Monopoly 
and  Combinations,  II.  c. 

Liability  for  Infringement  of  Patent  Right, 
see  Patents,  1124. 

Proximate  Cause  of  Derailment,  see  Proxi- 
mate Cause,  9. 

Liability  for  Street  Improvement  Assess- 
ment, see  Public  Improvements,  38. 

Appropriation  of  Public  Funds  for  Elimina- 
tion of  Grade  Crossing,  see  Public  Mon- 
•'y,  6. 

Receiver  for,  see  Receivers. 

Payment  and  Priority  of  Claim  against  Re- 
ceiver for  Rentals,  see  Receivers,  122- 
125. 

Specific  Performance  of  Contract  with,  see 
Specific  Performance,  11,  12,  17,  26, 
29,  30-31.  44-46,  78,  121. 

Who  may  Attack  Constitutionality  of  Stat- 
ute for  Safeguarding  Railroad  Cross- 
ings, see  Statutes,  58. 

Effect  of  Repeal  of  Statute  Imposing  For- 
feiture against,  see  Statutes,  684. 

Taxation  of.  Generally,  see  Constitutional 
Law,  310-312,  322,  325,  326,  1130, 
1132,  1146-1150,  1194, 1353,  1360,  1363, 
1366,  1367,  1378,  1410,  1411;  Taxes,  L 
e,  3,  h,  52,  58-65. 

Federal  Taxation  of,  see  Internal  Revenue, 

ni.  f . 

Exemption  of,  from  Taxation,  see  Taxes,  I. 
c,  8. 

Valuation  of  Property  for  Tax  Purposes, 
see  Taxes,  III.  b,  2. 

Doe  Process  in  Taxation  of,  see  Constitu- 
tional Law,  IV.  b,  6. 

Injunction  against  Unequal  Taxation,  see 
Injunction,  156,  157. 

Transfer  of  Telegraphic  Franchise  Belong- 
ing to,  see  Telegraphs,  1-3. 

Occupation  of  Right  of  Way  by  Telegraph 
Line,  see  Telegraphs,  6,  10-12. 

Validity  of  Statute  Authorizing  Township 
to  Build,  see  Towns,  6. 

Rights  of  Purchaser  of  Land  Occupied  by 
Railroad,  see  Vendor  and  Purchaser, 
125. 

As  Riparian  Owner,  see  Waters,  85. 

Public  Use  of  Wharf  Erected  by  Railroad 
Company,  see  Wharves,  5. 

Service  of  Process  on  Foreign  Railroad  Com- 
panv,  see  Writ  and  Process,  m.  c,  2, 
6. 

Service  of  Process  on  Agent  of  Receiver, 
see  Writ  and  Process,  60. 

Matters  Applicable  to  Corporations  Gener- 
ally, see  Corporations. 

As  to  Street  Railways,  see  Street  Rail- 
ways. 


J.  In   Cfeneral;   OavemntenUtl  CotUroU 

Duty  to  Transport  Express  Cars,  see  Car- 
riers, 110. 

1.  Railroads  were  originally  regarded  and 
treated  as  public  highways  for  the  use  of 
all  who  had  occasion  to  operate  their  vehicles 
thereon.  Lake  Superior  &  M.  R.  Co.  v. 
United  States,  93  U.  S.  442,  23:  965 
Cited  in  Atchison,  T.  &  S.  F.  B.  Co.  v.  Denver 

&  N.  O.  R.  Co.  110  U.  8.  676,  28  L.  ed. 
296,  4  Sup.  Ct.  Rep.  185 — Oeorffla  R.  &  Bkg. 
Co.  V.  Smith,  128  U.  S.  180,  32  L.  ed.  380, 
9  Sup.  Ct.  Rep.  47 — Union  P.  R.  Co.  v.  Ch!- 
caflTO,  R.  I.  &  P.  R.  Co.  163  U.  S.  585,  41 
L.  ed.  273,  16  Sop.  Ct.  Rep.  1173 — Kentucky 
&  I.  Bridge  Co.  v.  Louisville  &  N.  R.  Co.  2 
L.R.A.  318,  2  Inters.  Com.  Rep.  382,  37  Fed. 
616 — ^Unlon  P.  R.  Co.  v.  Mason  City  &  Ft. 
D.  R.  Co.  64  C.  C.  A.  351,  128  Fed.  233. 

2.  Statutes  in  relation  to  railroads  do  not 
apply  to  a  contractor  engaged  in  building 
a  road,  and  running  trains  for  purposes  of 
construction.  Griggs  v.  Houston,  104  U. 
S.  553,  26:  840 

3.  A  railroad  corporation  cannot  ab- 
solve itself  from  the  performance  of  its  ob- 
ligations, without  the  consent  of  the  legis- 
lature. York  &  M.  Line  R.  Co.  v.  Winans, 
17  How.  30,  15:  27 
Cited  in  Thomas  v.  West  Jersey  R.  Co.  101  U. 

S.  84,  25  L.  ed.  952 — Pennsylvania  R.  Co. 
V.  St  Louis,  A.  &  T.  H.  R.  Co.  118  U.  8. 
308,  30  L.  ed.  92,  6  Sup.  Ct.  Rep,  1094 — 
Oregon  R.  &  Nav.  Co.  v.  Oregon lan  R.  Co. 
130  U.  S.  22,  32  L.  ed.  841,  9  Sup.  Ct.  Rep. 
409 — Central  Transp.  Co.  v.  Pullmans  Pal- 
ace Car  Co.  139  U.  S.  51,  35  L.  ed.  65,  Jl 
Sup.  Ct.  Rep.  478 — Jacksonville,  M.  P.  R. 
&  Nav.  Co.  V.  Hooper,  160  U.  S.  524,  40 
L.  ed.  523,  16  Sup.  Ct.  Rep.  379 — Emigb  v. 
Chamberlain,  1  Blss.  369.  2  Plsher.  Pat.  Can. 
194,  Fed.  Cas.  No.  4.447 — American  U. 
Teleg.  Co.  V.  Union  P.  R.  Co.  1  McCrary, 
197 — Atlantic  &  P.  Teleg.  Co.  v.  Union  P. 
R.  Co.  1  McCrary,  544,  1  Fed.  748— Texas 
&  P.  R.  Co.  V.  Juneman,  18  C.  C.  A.  397, 
30  U.  S.  App.  541,  71  Fed.  943— Huklll  v. 
Maysvllle  &  B.  S.  R.  Co.  72  Fed.  75;i — 
VIsalla  Gas  &  Electric  Light  Co.  v.  Slm<{, 
104  Cal.  331,  43  Am.  St.  Rep.  lOo,  37  Pac. 
1042 — Singleton  v.  Southwestern  R.  Co.  70 
Oa.  467,  48  Am.  Rep.  574 — St.  Louis,  A. 
&  T.  H.  R.  Co.  V.  Balsley,  18  111.  App.  82 
— People's  Gaslight  &  Coke  Co.  v.  Chicago 
Gaslight  &  Coke  Co.  20  111.  App.  486 — Tip- 
pecanoe County  V.  Lafayette,  M.  &  B.  R.  Co. 
50  Ind.  97 — Eel  River  R.  Co.  v.  State.  IS."* 
Ind.  456,  57  N.  E.  388 — State  ex  rel.  Naylor 
V.  Dodge  City,  M.  &  T.  R.  Co.  53  Kan.  379. 
42  Am.  St.  Rep.  296,  36  Pac.  747 — Muntx 
V.  Algiers  &  G.  R.  Co.  Ill  La.  428,  64  L.R. 
A.  225,  100  Am.  St.  Rep.  495,  35  So.  624— 
Nugent  V.  Boston,  C.  &  M.  R.  Co.  80  Mo. 
75,  6  Am.  St.  Rep.  161,  12  Atl.  797— State 
V.  Consolidation  Coal  Co.  46  Md.  10 — Rich- 
ardson V.  Sibley.  11  Allen,  67,  87  Am.  Dec. 
700 — St.  Louis  V.  St.  Louis  Gaslight  Co.  5 
Mo.  App.  530 — State  ex  rel.  Pearson  v. 
Hayes.  61  N.  H.  324 — James  v.  Western 
North  Carolina  R.  Co.  121  N.  C.  528.  46  L. 
R.A.  310,  28  S.  B.  637 — Thomas  v.  West 
Jersey  R.  Co.  37  Phlla.  Leg.  Int.  186 — Na- 
tional Bank  v.  Atlanta  &  C.  Air  Line  R.  Co. 
25  S.  C.  222— State  v.  McMlnnvllle  &  M. 
R.  Co.  6  Lea,  376 — Russell  v.  Texas  &  P. 
R.  Co.  68  Tex.  652,  6  S.  W.  686— State  ex 
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rel.  Grinsfelder  y.  Spokane  Street  R.  Co.  10 
Wash.  526,  41  L.R.A.  518,  C7  Am.  St.  Rep. 
739.  53  Pac.  719. 

4.  The  acceptance  by  a  railroad  corpora- 
tion of  the  privilege  of  an  act  authorizing  it 
to  render  aid  for  the  construction  of  a  con- 
necting line  is  shown  where  it  has  executed 
the  powers  conferred  by  the  statute,  al- 
though it  failed  to  file  a  certified  copy  of  its 
acceptance  with  the  Secretary  of  State  as 
required  by  the  act.  Zabriskie  v.  Cleveland, 
C.  &  C.  R.  Co.  23  How.  381,  16:  ASS 
Cited    In    Louisville    Trust    Co.    v.    Louisville, 

N.   A.   &  C.   R.   Co.   22   C.   C.   A.   389,   43   U. 

5.  App.  550,  75  Fed.  444. 

Editorial  notes. 

[Cost  of  abolishing  grade  crossing.  26 
L.R.A.  92. 

Nature  of  railroad — ^whether  real  or  per- 
sonal property.    66  L.R.A.  33. 

Implied  power  of  railroad  to  engage  in  or 
guarantee  enterprise  other  than  transpor- 
tation of  goods  or  passengers.  2  L.R.A. 
(N.S.)    887.] 

Establisliment  of  steamboat  line. 

5.  A  railroad  corporation  in  Indiana  has 
no  general  authority  to  purchase  steamboats 
and  establish  a  steamboat  line  in  connection 
with  the  road.  Pearce  v.  Madison  &  I.  R.  Co. 
21  How.  441,  16:  184 

6.  The  managers  of  a  consolidated  rail- 
road corporation  have  no  power  to  establish 
a  steamboat  line  to  run  in  connection  with 
such  railroad  when  such  authority  is  not 
conferred  upon  them  by  the  acts  of  incor- 
poration. Pearce  v.  Madison  &  I.  R.  Co. 
21  How.  441.  16:  184 
Cited    In    Pittsburgh.    C.    &    St.    L.    R.    Co.    v. 

Keokuk  &  H.  Bridge  Co.  131  U.  S.  385.  32 
L.  ed.  162,  9  Sup.  Ct.  Rep.  770 — Markot 
Bank  v.  Smith.  7  Am.  L.  Reg.  671,  Fed. 
Cas.  No.  9,090 — Talcott  v.  Pine  Grove  Twp. 

I  Fllpp.  150,  Fed.  Cas.  No.  13,735 — Camp- 
bell V.  Argenta  Gold  &  S.  Mln.  Co.  51  Fed. 
4 — Tod  V.  Kentucky  Union  Land  Co.  57 
Fed.  51 — Central  Trust  Co.  v.  Columbus, 
II.  Valley  &  T.  R.  Co.  87  Fed.  821 — Cum- 
bei-lnnd  Teleph.  &  Teleg.  Co.  v.  ETannvlUe. 
127  Fed.  191 — Anglo-American  Land,  Mortg. 
&  Agency  Co.  v.  Lombard.  68  C.  C.  A.  110, 
IV/J  Fed.  742— Central  R.  &  Bkg.  Co.  v. 
Smltb,  76  Ala.  580,  52  Am.  Rep.  353— Ilazlc- 
hurst  V.  Savannah,  G.  &  N.  A.  R.  Co.  43  Ga. 
54 — Singleton  v.  Southwestern  R.  Co.  70 
Ga.  467,  48  Am.  Rep.  574 — Anderson  v.  War 
Eagle  Consol.  Mln.  Cc.  8  Idaho,  803,  72 
Pac.  671 — Chicago  v.  Cameron,  120  III.  45G. 

II  N.  E.  899 — Tippecanoe  County  v.  Lafa- 
yette, M.  &  B.  R.  Co.  50  Ind.  108 — Boyd  v. 
Mill  Creek  School  Twp.  124  Ind.  195,  24  N. 
E.  061— Getty  v.  C.  R.  Barnes  Milling  Co. 
40  Kan.  285,  19  Pac.  617 — St.  .Toscph  ex  rel. 
Hannibal  &  St.  .T.  R.  Co.  v.  Siivllle,  .39  Mo. 
466— Blssell  v.  Michigan  S.  &  N.  I.  R.  Co's 
22  N.  Y.  278— Marietta  &  C.  R.  Co.  v.  El- 
liott. 10  Ohio  St.  61 — Northslde  R.  Co.  v. 
Worthlngton.  88  Tex.  570,  53  Am.  St.  Rep. 
778,  30  S.  W.  1055. 

Governmental  oontroL 

Control  of  Carriers,  see  Carriers,  III. 

Charter  Power  to  Fix  Rates,  see  Car- 
riers, 236,  237.  . 

Regulations    Affecting    Commerce,    see  [ 
Commerce,  III. 


Regulation  of  Rates  as  Impairment  of 
Contract  Obligations,  see  Consti- 
tutional Law,  IV.  g,  2,  c,  (8),  (g) ; 
IV.  g.  4,  p,   (9),   (f). 

Due  Process  in  Compelling  Trains  to 
Stop  at  County  Seats,  see  Consti- 
tutional Law,  516. 

Regulation  of  Railroads  as  Corpora- 
tions,  see  Corporations,  I.  c,   3. 

Estoppel  to  Contest  Validity  of  Reduc- 
tion of  Rates,  see  Estoppel,  290. 

Burden  of  Proving  Carrier  to  be  Within 
Exception  of  Automatic  Coupler 
Act,  see  Evidence,  173. 

Sufficiency  of  Evidence  of  Reasonable- 
ness of  State  Regulation  of  Rates, 
see  Evidence,  2533. 

7.  A  railroad  is  a  public  highway,  subject 
to  governmental  control  and  regulation. 
Cherokee  Nation  v.  Southern  Kansas  R.  Co. 
135   U.  S.   641,   10   Sup.   Ct.   Rep,   965. 

34:  295 
Lake  Shore  &  M.  S.  R.  Co.  v.  Ohio,  173  U. 

S.  285,  19  Sup.  Ct.  Rep.  465,  43:  702 

Wisconsin,  M.  &  P.  R.  Co.  v.  Jacobson,  179 

U.  S.  287,  21  Sup.  Ct.  Rep.  115,  45:  194 
Cited    In    Chicago,    St.    L.   &   N.    O.    R.    Co.    v. 

Pullman  Southern  Car  Co.  139  U.  S.  90,  35 

L.  ed.  101,  11  Sup.  Ct.  Rep.  490 — Interstate 

Commerce    Commission   v.    Brlmson,    154    U. 

S.  475,  38  L.  ed.  1056,  4  Inters.  Com.  Rep. 

555,   14  Sup.  Ct.  Rep.   1125 — Lake   Shore   & 

M.  S.  R.  Co.  V.  Smith,  173  U.  S.  690,  43  L. 

ed.    861,   19    Sup.   Ct.  Rep.    565 — Wisconsin, 

M.  &  P.  R.  Co.  V.  Jacobson.  179  U.   S.  297. 

45  L.  ed.  199,  21  Sup.  Ct.  Rep.  115— North- 

ern   Securities  Co.  v.   United   States.   193  U. 

S.  353,  48  L.  ed.  707,  24  Sup.  Ct.   Rep.  436 

— Western  U.  Teleg.  Co.  v.   Pennsylvania  R. 

Co.    195  U.    S.   578,    49   L.  ed.    326,    25    Sup. 

Ct.  Rep.   133 — Donovan  v.  Pennsylvania  Co. 

199   U.    S.   293.   50   L.  ed.   199.   26   Sup.   Ct. 

Rep.    91 — Chicago.    M.    &    St.    P.    R.    Co.    v. 

Tompkins.     90     Fed.     367 — North     Carolina 

Corp.  Commission  v.   Atlantic  Coast  Line  R. 

Co.  137  N.  C.  18,  49  S.  E.  191. 

—  Editorial  notes. 

State  control  over  railroads.         22:  678 
[Compelling  operation  of.    24  L.R.A.  564.] 


//.  Construction;  Fences. 

Liability  on  Bond  for  Completion  of,  see 
Bonds,  97. 

Conclusiveness  of  Engineer's  Certificate  as 
to  Construction  of  Road,  see  Contracts, 
670-573. 

Election  of  Remedies  on  Breach  of  Covenant 
to  Build  Railroad,  see  Election  of  Rem- 
edies, 10. 

Power  of  Municipality  as  to  Grade  Cross- 
ings, see  Municipal  Corporations,  43. 

Location  to  Fix  Land  Grant,  see  Public 
Lands,  89-97. 

Condition  as  to  Establishing  Terminus,  see 
Real  Property,  26. 

Repeal  of  Statute  to  Facilitate  Construc- 
tion, see  Statutes,  629. 

Right  to  Build  Tracks  on  Reclaimed  Land 
and  to  Construct  Breakwater,  see  Wat- 
ers,   83,   84. 
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Kovte. 

Effect  of  Change  in  Route  on  Right  of 
Counties  to  Subscribe  for  Stock, 
see  infra,  50. 

Repeal  of  Law  Fixing,  as  Lnpairment 
of  Contract  Obligations,  see  Con- 
stitutional Law,  1099. 

Necessity  for  Change  as  Legislative 
Question,  see  Courts,  177. 

Conclusiveness  of  Decision  as  to  Suffi- 
ciency of  Designation  of,  see  Judg- 
ment, 636,  637. 

8.  Congress,  and  not  a  court  or  a  rail- 
road company,  is  the  judge  of  the  exped- 
iency or  necessity  of  changing  the  route  of 
the  railroad  within  the  limits  of  the  Dis- 
trict of  Columbia,  and  of  the  manuer  in 
which  the  public  good  requires  it  to  be  made, 
and  the  safeguards  which  should  accom- 
pany it.  Edmonds  v.  Baltimore  &  P.  R. 
Co.  (District  of  Columbia  v.  Baltimore  & 
P.  R  Co.)  114  U.  S.  453,  5  Sup.  Ct.  Rep. 
1098,  29:  216 

—  Editorial  note. 

[Power  to  relocate.    36  L.R.A.  510.] 

Right  of  way. 

Effect  of  Grant  of  Right  of  Way 
Through  Indian  Country  as  Mak- 
ing the  Right  of  Way  Private 
Property,  see  Indians,  120. 

Injunction  against  Dispossession  to  Al- 
low Time  for  Condemnation  Pro- 
ceedings to  be  Instituted,  see  In- 
junction, 44. 

Injunction  against  Use  of  Streets,  see 
Injunction,  187,  188. 

liability  to  Sale  on  Execution,  see  Ju- 
dicial Sale,  11. 

Grant  of  Right  of  W^ay  to  Railroad  over 
Public  Lands,  see  Public  Lands, 
I.  c.  2.  k. 

Condition  of  Conveyance  of  Right  of 
Way,  see  Real  Property,  20. 

9.  The  term  "right  of  way"  has  a  two- 
fold signification, — ^a  right  of  crossing  and 
the  strip  of  land  which  railroad  companies 
take,  upon  which  to  construct  their  road- 
bed- Jov  v.  St.  Louis,  138  U.  S.  1,  11  Sup. 
a.  Rep.  243,  34:  843 
Cited  in   New   Mexico  v.    United   States   Trust 

Co.   172  U.   8.  182,  43  L.  ed.  411,  19  Sup. 
Ct.  Rep.  128. 

—  Kditorlal  note. 

[Location ;  priority  of.    12  L.R.A.  220.] 

Termini  and  stations. 

Lease  of  Terminals,  see  infra,  114. 

Necessity  of  Designating  Before  Hold- 
ing Election  for  Railroad  Aid 
Bonds,  see  Bonds,  281. 

Impairment  of  Obligations  of  Contract 
as  to  Discontinuance  of  Station, 
see  Constitutional  Law,  1047. 

Impairment  of  Contract  Obligations  as 
to,  see  Constitutional  Law,  1423. 

Mandamus  to  Compel  Building  and 
Maintenance  of  Stations,  see  Man- 
damus, 201-203. 


railroad  company  to  locate  its  track  within 
a  city  should  be  exercised  only  with  the 
consent  of  the  common  council  must  be  con- 
strued as  attaching  to  the  location  of  rail- 
road structures  after  the  original  construc- 
tion of  the  road,  if  the  power  itself  con- 
tinues as  to  them.  Illinois  C.  R.  Co.  v. 
Chicago,  176  U.  S.  646,  20  Sup.  Ct.  Rep. 
509,  44:  622 

11.  A  portion  of  a  city  subsequently  in- 
cluded by  enlarging  its  boundaries  is*  sub- 
ject to  the  provision  of  a  railroad  com- 
pany's charter  requiring  the  consent  of  the 
common  council  for  the  location  of  the  rail- 
road track,  depots,  and  engine  houses  within 
the  city.  Illinois  C.  R.  Co.  v.  Chicago, 
176  U.  S.  646,  20  Sup.  Ct.  Rep.  509,  44:  622 
died  In  Blair  v.  Chicago,  201   U.  S.   489,  50 

L.  ed.  838,  26  Sup.  Ct.  Rep.  427 — Chicago 
Union  Traction  Co.  v.  Chicago.  199  III.  547, 
59  L.R.A.  653,  65  N.  B.  451— People  ex  rel. 
Chicago  v.  Chicago  Teleph.  Co.  220  III.  240, 
77  N.  E.  246. 

12.  The  consent  of  the  common  council 
of  the  city,  required  by  the  charter  of  the 
Illinois  Central  Railroad  Company  to  "au- 
thorize said  corporation  to  make  a  location 
of  their  tracks  within  said  city,"  is  required 
for  the  location  of  depots,  engine  houses, 
and  the  necessary  track  approaches  to  the 
same.  Illinois  C.  R.  Co.  v.  Chicago,  176 
U.  S.  646,  20  Sup.  Ct.  Rep.  509,        44:  622 

Duty  to  complete  road. 

What  is  Sufficient  Completion  of  Road, 

see  Bonds,  271. 
Waiver  of  Failure  to  Complete  within 

Required  Time,  see  Bonds,  377. 

13.  The  obligation  of  one  of  contracting 
railroads  to  fulfill  the  duties  of  its  charter 
by  building  the  unbuilt  part  of  its  road  is 
inconsistent  with  a  contract  for  a  long  time 
-—such  as  twenty  years — ^by  which  it  bound 
itself  to  deliver  all  its  freight  and  passen- 
gers over  that  part  of  its  road  to  another 
company.  Des  Moines  &  Ft.  D.  R.  Co.  v. 
Wabash,  St.  L.  A  P.  R.  Co.  135  U.  S.  576, 
10  Sup.  Ct.  Rep.  753,  34:  243 

Fences. 

Liability  for  Injury  Due  to  Lack  of 
Fence,  see  infra,  152,  .153. 

Treble  Damages  for  Failure  to  Build, 
see  Constitutional  Law,  282. 

Due  Process  in  Making  Company  Liable 
for  Failure  to  Fence,  see  Constitu- 
tional Law,  470. 

Power  of  Municipality  as  to  Tracks  and 
Fences  Along  the  Same,  see  Mu- 
nicipal Corporations,  48-50. 

Question  for  Jury,  see  Trial,  198. 

14.  Although  an  ordinance  prescribes  that 
a  fence  between  railroad  tracks  and  public 
highways  and  parks  of  the  city  shall  be  of 
such  height  as  the  common  council  may  di- 
rect, the  failure  of  the  council  to  direct  its 
height  does  not  excuse  the  company  from 
constructing  it.  Hayes  v.  Michigan  C.  R. 
Co.  Ill  U.  S.  228,  4  Sup.  Ct.  Rep.  369, 

28:  410 


10.  The   condition   that   the   power  of   a  1      15.  The    extent    of    the    penalties    which 
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shall  be  impoeed  bar  a  state  for  any  disre- 
gard of  its  law  requiring  railroad  companies 
to  fence  their  roads  is  a  matter  entirely 
within  its  control;  and  the  charters  of  such 
companies  cannot  impose  restrictions  upon 
the  power  of  the  states  in  this  respect.  Min- 
neapolis k  St.  L.  R.  Co.  V.  Emmons,  149  U. 
8.  364,  13  Sup.  Ct.  Rep.  870,  87:  769 

Cited  In  New  York  &  N.  E.  R.  Co.  t.  Bristol, 

151  U.   S.  571,   38   L.  ed.  274,    14  Sup.   Ct. 

Rep.  437 — ^Detroit,  Pt.  W.  &  B.  I.  R.  Co.  v. 

Railroad    CommisBioner    (Detroit,   Ft.   W.  & 

B.  I.  R.  Co.  y.  Osbom)  127  Mich.  229,  62  Ls. 

R.A.   154,   86  N.  W.  842— Kansas  City,   M. 

&  B.  R.  Co.  ▼.  Spencer,  72  Miss.  501,  17  So. 

168. 

Eclitorial  notes. 

[What  are  depot  grounds  within  the 
meaning  of  fence  laws.    7  L.R.A.  (N.S.)  203. 

Measure  of  care  of  railroad  company  to 
maintain  fence  once  constructed.  11  L.R.A. 
(N.S.)   228.] 


III.  Public  Aid. 

Federal  Question  as  to  Subscription  to 
Stock,  see  Appeal  and  Error,  1552, 1563. 

Bonds  in  Aid  of,  see  Bonds,  V. 

Retrospective  Effect  of  Constitution  as  to, 
see  Constitutional  Law,  68a. 

Impairment  of  Contract  Obligations  as  to, 
see  Constitutional  Law,  1046,  1065, 
1174,  1319-1321. 

Implied  Acceptance  of  Condition,  see  Con- 
tracts, 90. 

Ownership  of  Stock  for  which  Bonds  Have 
Been  Issued,  see  Corporations,  453,  454. 

State  as  Owner  of  Stock,  see  Corporations, 
453. 

County's  Duty  to  Pa^  for  or  Surrender  Stock 
Obtained  on  Void  Subscription,  see  Cor- 
porations, 455. 

State  Decisions  as  to  Municipal  Power  to 
Aid  Railroads  as  Binding  on  Federal 
Court,  see  Courts,  1742,  1743. 

Laches  Preventing  Recovery  of  Lands  Grant- 
ed, see  Limitation  of  Actions,  126. 

Running  of  Limitations  in  Favor  of  Rail- 
roads as  Against  Settler  Under  Home- 
stead Laws,  see  Limitation  of  Actions, 
388. 

Necessary  Parties  in  Suit  to  Invalidate  Tax 
in  Aid  of  Railroad,  see  Parties,  168. 

Land  Grants,  see  Public  Lands,  I.  c,  2. 

Unauthorized  Contract  by  Receiver  in  Con- 
tracting for  Municipal  Aid  to  Railroad, 
see  Receivers,  80. 

Removal  of  Suit  to  Recover  Invalid  Tax  in 
Aid  of  Railroad,  see  Removal  of  Causes, 
73. 

Including  Provision  for,  in  Statute  Incor- 
porating Road,  see  Statutes,  93. 

Sufficiency  of  Title  of  Statute  Authorising, 
see  Statutes,  98. 

Special  Legislation  Authorizing,  see  Stat- 
utes, 115. 

Necessity  of  Affirmative  Action  under  Stat- 
ute Authorizing,  see  Statutes,  133. 


Retrospective  Statute  as  to,  see  Statatas^ 

569. 
Repeal  of  Statute  as  to,  see  Statutes,  628- 

626. 
Taxation  to  Aid  in  Construction  of  Privata 

Railroad,  see  Taxes,  481,  482,  484. 
Right  of  Railroad  to  Money  Raised  by  Tax, 

see  Taxes,  741. 

16-18.  The  construction  of  the  Union  Pa- 
cific Railroad  was  a  national  work,  originat- 
ing in  national  necessity  and  requiring  na-' 
tional  assistance.  United  States  v.  Union 
P.  R.  Co.  91  U.  S.  72,  23:  224 

Cited  In  Piatt  v.  Union  P.  B.  Co.  99  U.  S.  60. 

26   L.   ed.   428 — Union   P.   R.  Co.  v.  United 

States,    20   Ct.    CI.    110 — Hazard    v.    Dillon, 

34  Fed.  402. 

19.  The  establishment  of  a  sinking  fund 
b^  the  act  of  1878,  in  aid  of  the  construc- 
tion of  a  railroad  from  the  Missouri  river 
to  the  Pacific  ocean,  is  within  the  power  of 
Congress,  and  is  not  at  all  in  conflict  with 
anything  contained  in  the  state  charters  of 
such  companies.  Central  P.  R.  Co.  v.  Galla- 
tin, 99  U.  S.  727,  25:  504 

Payment  of  government  aid  bonds. 

State  Bonds  in  Aid  of  Railroads,  see 
Bonds,  VI. 

Conclusiveness  of  Decree  Enjoining,  see 
Judgment,  750,  1054a. 

Conclusiveness  of  Judgment  as  to,  see 
Judgment,  844. 

Mandamus  to  Compel  Levy  of  Tax  to 
Pay,  see  Mandamus,  198. 

Right  to  Repay  Loan  of  Credit  in  De- 
preciated Currency,  see  Payment, 
26. 

20.  Under  the  acts  of  Congress  the  Union 
Pacific  Railroad  Company  is  obliged  to  pay 
the  United  States  bonds  issued  to  aid  in  its 
construction,  at  their  maturity.  The  words 
"at  their  maturity"  mean  at  the  maturity 
of  the  bonds,  when  the  principal  falls  due, 
and  do  not  rec^uire  the  companv  to  pay  each 
instalment  of  interest  as  it  falls  due.  Unit- 
ed States  v.  Union  P.  R.  Co.  91  U.  S.  72, 

23:224 
Cited  In  United  States  v.  Union  P.  R.  Co.  08 
U.  S.  614,  25  L.  ed.  164— Union  P.  K.  Co.  v. 
United  States,  09  U.  S.  407,  25  L.  ed.  277 
— Union  P.  R.  Co.  v.  United  States,  99  U. 
S.  719,  25  L.  ed.  601 — Union  P.  R.  Co.  v. 
United  States,  18  Ct.  a.  602— Union  P. 
R.  Co.  V.  United  States,  16  Ct.  CI.  368 — 
Central  P.  R.  Co.  v.  United  States,  21  Ct. 
CI.  182 — Southern  P.  Co.  v.  Railroad  Comrs. 
71  Fed.  441— Hamilton  v.  Seeger,  75  111. 
App.  604. 

21.  Under  the  act  of  July  1,  1862,  for  the 
issue  of  patents  for  land  and  of  bonds  to 
the  Union  Pacific  Railroad  Company  and 
other  companies,  the  liability  of  the  Union 
Pacific  Railroad  Company  to  make  the  pay- 
ment of  5  per  cent  of  its  net  earnings  re* 
quired  by  the  act  accrued  when  it  reported, 
and  the  President  of  the  United  States  ae> 
cepted,  its  road  as  completed  for  the  purpose 
of  issuing  the  bonds,  although  the  accept- 
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anee  was  provisional.     Union  P.  R.  Co.  v. 

United  SUtes,  99  U.  S.  402,  25:  274 

United  States  v.  Central  P.  R.  Co.  99  U.  S. 
449,  25: 287 

United  States  v.  Sioux  City  ft  P.  R.  Co. 
99  U.  S.  491,  25:  292 

Cited  In  United  SUtes  v.  Central  P.  B.  Co. 
99  U.  S.  450,  25  L.  ed.  288— United  States 
T.  Sionz  City  *  P.  R.  Co.  99  U.  8.  492,  25 
Ia  ed.  292 — Central  P.  B.  Co.  ▼.  United 
States,  21  Ct  CI.  182— Hasard  t.  Dillon, 
84  Fted.  491. 

22.  Within  the  meaning  of  the  act  of  July 
1,  1862,  granting  certain  lands  and  a  loan 
of  government  bonds  in  aid  of  a  railroad 
company,  and  reauiring  that  after  the  com- 
pletion of  the  road  5  per  cent  of  the  net  earn- 
ings should  be  annually  applied  to  the  pay- 
ment of  the  bonds,  the  "earnings"  of  the  road 
include  all  the  receipts  arising  from  the  com- 
pany's operations  as  a  railroad  c(»npany, 
but  not  its  receipts  from  the  public  lands 
granted,  or  fictitious  receipts  for  the  trans- 
portation of  its  own  property;  and  "net 
earnings"  are  ascertained  by  deducting  from 
gross  earnings  all  ordinary  expenses  of  or- 
ganization and  of  operating  the  road,  and 
expenditures  bona  fide  miule  in  improve 
ments  and  paid  out  of  earnings,  and  not 
by  the  issue  of  bonds  or  stock;  but  not  de- 
ducting interest  paid  on  any  of  the  bonded 
debt  of  the  company.  Union  P.  R.  Co.  v. 
United  States,  99  U.  S.  402,  25:  274 
United  SUtes  ▼.  Kansas  P.  R.  Co.  99  U.  S. 

455  25: 289 

United  States  v.  Central  P.  R.  Co.  99  U.  a 
449,  25: 287 

Cited  la  Slonx  City  &  P.  R.  Co.  v.  United 
States.  110  U.  8.  207,  28  L.  ed.  121.  8  Sup. 
Ct.  Bep.  565 — New  York,  L.  B.  &  W.  R.  Co. 
v.  Nlcbals,  119  U.  8.  808.  30  L.  ed.  368.  7 
8np.  Ct.  Rep.  209 — United  States  v.  Centi-a) 
P.  B.  Co.  188  U.  8.  85.  84  L.  ed.  806,  11 
Sup.  Ct.  Bep.  285 — Mobile  ft  O.  R.  Co.  v. 
Tennessee,  153  U.  S.  498.  38  L.  ed.  798,  14 
Sop.  Ct.  Rep.  068 — Union  P.  R.  Co.  v.  United 
States.  20  Ct.  CI.  10e>-Nlckals  v.  New  York. 
L.  E.  ft  W.  B.  Co.  21  Blatchf.  181,  15  Fed. 
679— -Barry  v.  Mlssoarl,  K.  ft  T.  B.  Co.  27 
Fed.  5 — Southern  P.  Co.  v.  Ballroad  Comrs. 
78  Fed.  264 — Ruhlender  v.  Chesapeake,  O. 
ft  8.  W.  B.  Co.  33  C.  C.  A.  306,  62  U.  8. 
App.  1,  91  Fed.  12 — Dardanelle  ft  R.  R.  Co. 
V.  Shlnn,  62  Ark.  97,  12  8.  W.  188— Excel- 
sior Water  ft  Mln.  Co.  v.  Pierce,  90  Cal.  145, 
27  Pac  44 — San  Diego  Water  Co.  v.  San 
Diego,  118  Cal.  583,  38  L.R.A.  468,  62  Am. 
St.  Rep.  261,  60  Psc.  633 — ^Manning  v.  Chesa- 
peake ft  P.  Teleph.  Co.  18  App.  D.  C.  22*2 
—Schmidt  V.  LonlsvUle  ft  N.  R.  Co.  95  Ky. 
299,  25  8.  W.  404— State  ex  rel.  St.  Charles 
Street  R.  Co.  v.  Board  of  Assessors,  48  La. 
Ann.  1150,  20  So.  670— Belfast  ft  M.  U  R. 
Co.  T.  Belfast,  77  Me.  453,  1  Atl.  362 — Com. 
V.  Philadelphia  ft  E.  R.  Co.  164  Pa.  261,  30 
Atl.  145-~Ben  V.  St.  Johnshury  ft  L.  C.  R. 
Co.  76  Vt  68.  66  Atl.  105. 

23.  Bv  the  act  of  July  1,  1862,  "all  com- 
pensation for  senrices  rendered  to  the  gov- 
enunoit''  was  to  be  applied  to  the  payment 
of  the  bonds  issued  by  the  United  States  to 
aid  in  building  a  railroad  and  tel^raph  line 
from  the  Missauri  River  to  the  Pacific 
Oeean.  By  the  aet  of  July  2,  1864,  only 
"one  half  of  tha  compensation  for  services 


rendered  to  the  government"  by  said  com* 
pany  was  required  to  be  applied  to  the  pay- 
ment of  the  bonds.  The  act  of  May  7,  1878, 
commonly  known  as  the  Thurman  act,  merely 
restored  the  provisions  of  the  act  of  July  1, 
1862,  and  again  required  all  compensation 
for  services  rendered  to  the  government  to 
be  applied  to  the  payment  of  the  bonds. 
This  compensation  has  been  limited  by  the 
decisions  of  this  court  to  compensation  for 
services  rendered  by  the  aided  roads.  The 
compensation  referred  to  in  §  2  of  the  act  of 
Ma^  1,  1878,  was  that  earned  by  transpor- 
tation over  that  part  only  of  the  line  of 
the  road  which  had  been  assisted  by  the  gov- 
ernment subsidy.  United  States  v.  Central 
P.  R.  Co.  118  U.  S.  235,  6  Sup.  Ct.  Rep. 
1038,  30:  173 

Cited  In   Re  Pacific   Railway   Commission,    32 

Fed.    261 — Boston    Ins.    Co.    v.    Chicago,    R. 

I.  ft  P.  B.  Co.  118  Iowa,  430,  50  L.R.A.  800, 

92  N.  W.  88. 

24.  Under  the  Thurman  act  of  May  7, 
1878,  in  order  to  ascertain  the  net  earnings 
of  a  railroad  company  mentioned  therein, 
and  the  per  cent  thereof  due  the  government, 
expenditures  for  the  permanent  improve- 
ment of  the  company's  property — such  as 
betterments  and  improvements  on  the  road, 
its  buildings  and  equipments,  which  perma- 
nently increased  them  in  value — ^are  not  to 
be  deducted  from  the  gross  receipts;  only 
the  necessary  expenses  of  operating  the  road 
and  keeping  the  same  in  repair  are  to  be  de- 
ducted. United  States  v.  Central  P.  R.  Co. 
138  U.  S.  84,  11  Sup.  Ct.  Rep.  285,      34:  895 

25.  Where  a  statute  under  which  a  state 
caused  a  railroad  to  be  sold  provided  that 
the  purchaser  should  continue  the  payment 
of  one  half  of  one  per  cent  semi-annually  to 
the  sinking  fund  imtil  all  the  outstanding 
bonds  of  the  road,  guaranteed  by  the  trus- 
tees of  the  internal  improvement  fund,  were 
discharged,  it  constituted  a  contract  with 
the  purchaser;  and  the  payments  to  that 
fund  could  be  claimed  on  such  bonds  only 
as  were  outstanding.  As  fast  as  they  were 
paid,  the  payment  of  the  per  cent  upon  the 
amount  of  those  paid  ceased.  Dog<7ett  v. 
Florida  R.  Co.  99  U.  S.  72,  25:  301 

Municipal    donations    or    subscriptions 
to  stock  generally* 

Municipal  or  County  Bonds,  see  Bonds, 
V. 

Right  of  Municipality  to  Vote  Stock, 
see  Municipal  Corporations,  14. 

Implied  Authority  to  Make  Commercial 
Paper,  see  Municipal  Corporations, 
66. 

Power  of  Municipality  to  Guarantee 
Railroad  Bonds,  see  Municipal  Cor- 
porations, 80. 

Municipal  Subscription  to  Stock  of  Cor- 
porations Generally,  see  Public 
Money,  3,  4. 

2Sa.  The  section  of  the  Illinois  Consti- 
tution prohibiting  municipal  subscriptions 
to  railroads  or  private  corporations  became 
operative  July  2d,  1870, — the  date  the  peo- 
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pie  voted  for  its  adoption.  Wade  v.  Walnut. 
105  U.  S.  1,  26:  1027 

Cited  la  IllinoiB  Grand  Trunk  R.  Co.  v.  Wade, 

140   U.    S.    67,    35    L.   ed.   348,    11    Sup.    Ct. 

Rep.  709 — Wade  v.  La  MolUe,   112  III.  84— 

State  V.  Kyle,  166  Mo.  297.  56  L.R.A.   118. 

65  8.  W.  763. 

26.  The  state  legislature  may  authorize 
municipal  appropriations  of  money  or  credit 
in  aid  of  a  railroad  company.  Olcott  v. 
Fond  du  Lac  County,  16  Wall.  678,    21 :  382 

27.  The  legislature  of  a  state  unless  re- 
strained by  the  state  constitution,  may  au- 
thorize a  municipal  corporation  to  take 
stock  in  a  railroad,  to  borrow  money,  to 
pay  for  it  and  to  levy  a  tax  to  repay  the 
loan.  Pine  Grove  Twp.  v.  Talcott,  19  Wall. 
666,  22:  227 
Distinguished  In  Martin  v.  Tyler,  4  N.  D.  302, 

25  L.R.A.  847,  00  N.  W.  392. 

Cited  in  Citizens'  Sav.  &  L.  Asso.  v.  Topeka, 
20  Wall.  609,  22  L.  ed.  463— Young  v.  Clar- 
endon Twp.  26  Fed.  807 — Petty  v.  Myers. 
49  Ind.  4 — Prince  v.  Crocker.  166  Mass.  361, 
32  L.R.A.  612,  44  N.  E.  446— Perry  v. 
Keene,  56  N.  H.  547. 

28.  The  legislature  of  a  state,  unless  re- 
strained by  the  state  Constitution,  may  au- 
thorize a  municipal  corporation  to  take 
stock  in  a  railroad  or  other  work  of  internal 
improvement,  to  borrow  money  to  pay  for  it, 
and  to  levy  a  tax  to  repay  the  loan,  either 
with  or  without  the  sanction  of  a  popular 
vote.     Queensbury  v.  Culver,  19   Wall.  83, 

22:  100 

29.  The  legislature  of  a  state  has  power  to 
authorize  counties  contiguous  to  or  through 
which  the  road  of  a  railroad  company  of  an- 
other state  may  pass,  to  subscribe  for  and 
take  stock  in  the  company,  upon  the  assent 
of  the  voters  at  an  election  held  for  that 
purpose.  Bell  v.  Mobile  &  0.  R.  Co.  4  Wall. 
598,  18:  338 
Cited  in  Qulncy,  M.  k  P.  R.  Co.  v.  Morris,  84 

111.  419. 

30.  To  aid  in  the  building  of  a  railroad 
is  a  public  purpose,  and,  being  for  the  gen- 
eral welfare  of  the  ordinary  municipal  cor- 
porations, such  as  counties,  cities,  and  towns, 
through  which  the  road  is  to  pass,  is  a 
corporate  purpose  within  the  meaning  of  a 
constitutional  provision  vesting  in  the  legis- 
lature power  to  authorize  municipal  cor- 
porations to  assess  and  collect  taxes  for  cor- 
porate purposes.  Folsom  v.  Township  Nine- 
ty-Six, 159  U.  S.  611,  16  Sup.  Ct.  Rep.  174, 

40:278 
Cited  In  Aqua  Pura  Co.  v.  Las  Vegas,  10  N. 
M.  22,  50  L.R.A.  232.  60  Pac.  208— Lanoey 
V.  King  County.  15  Wash.  12.  34  L.R.A.  820. 
45  Pac.  645 — Lund  v.  Chippewa  County,  93 
Wis.  651,  34  L.R.A.  136,  67  N.  W.  927. 

31.  The  provision  in  the  Nebraska  Con- 
stitution, *'that  no  person's  property  shall  be 
taken  for  public  use  without  just  compen- 
sation,'' is  a  restriction  upon  the  right  of 
eminent  domain,  not  upon  the  right  of  tax- 
ation, and  does  not  prohibit  the  legislative 
authorization  of  municipal  subscription  in 


aid  of  railroad  companies.     Chicago,  B.'ft 
Q.  R.  Co.  V.  Otoe  County,  16  Wall.  667, 

21 :  375 
Cited  In  Queensbury  v.  Culver.  19  Wall.  91,  22 
L.  ed.  104 — Chicago,  B.  &  Q.  R.  Co.  v.  Atty. 
Gen.  2  Cent.  L.  J.  337,  Fed.  Cas.  No.  2,60G 
— Commercial  Nat  Bank  v.  lola,  2  Dill. 
360,  Fed.  Cas.  No.  3,061— Kimball  v.  Mobile 
County,  3  Woods,  661,  Fed.  Cas.  No.  7,774— 
Northern  P.  R.  Co.  v.  Roberts,  42  Fed.  74!i 
— Hancock  v.  Chicot  County,  32  Ark.  583 
— Douglas  V.  Chatham,  41  Conn.  234 — 
State  ex  rel.  Bulkeley  v.  Williams,  68  Conn. 
156.  48  L.R.A.  495,  35  Atl.  24— State  ex 
rel.  Ferris  Industrial  School  v.  Levy  Court, 
1  Penn.  (Del.)  602,  43  Atl.  522— Qulncy, 
M.  &  P.  R.  Co.  V.  Morris,  84  III.  419— Petty 
V.  Myers,  49  Ind.  4 — Portage  County  v.  Wlb- 
consln  C.  R.  Co.  121  Mass.  471 — Prince  v. 
Crocker,  166  Mass.  361,  32  L.R.A.  612,  44 
N.  E.  446 — Sears  v.  Boston  Street  Comra. 
180  Mass.  279,  62  L.R.A.  148,  62  N.  E.  397 
— Flint  &  P.  M.  R.  Co.  V.  Gordon,  41  Mich. 
429,  2  N.  W.  648 — Brown  v.  Merrick  Coun- 
ty, 18  Neb.  362,  25  N.  W.  356— Perry  v. 
Keene,  56  N.  H.  545 — Welsmer  v.  Douglas, 
4  Hun.  210 — Bennington  v.  Park,  50  Vt. 
206— State  ex  rel.  Marinette  T.  k  W.  R.  Co. 
V.  Tomahawk,  96  Wis.  81,  71  N.  W.  86. 

32.  A  constitutional  provision  that  the 
legislature  shall  not  authorize  any  city  to 
become  a  stockholder  in  any  corporation 
unless  two  thirds  of  the  qualified  voters 
of  the  city  shall  assent  thereto  at  a  general 
or  special  election  confers  no  authority  on 
cities  to  subscribe  for  such  stock,  but  con- 
templates legislative  authorization,  either 
by  a  statute  passed  in  advance  of  the  elec- 
tion, and  providing  therefor,  or  by  a  statute 
passed  subsequent  to  an  election,  ratifying 
or  authorizing  it.  Hayes  v.  Holly  Springs, 
114  U.  S.  120,  5  Sup.  Ct.  Rep.  785,       29:  81 

33.  A  municipal  corporation,  in  order  to 
become  a  stockholder  in  a  railroad  corporo- 
tion,  must  have  the  power  to  do  so  expressly 
conferred  upon  it  by  the  legislature.  Kelley 
V.  Milan,  127  U.  S.  139,  8  Sup.  Ct.  Rep.  1101, 

32:77 

34.  In  Illinois,  donations  by  counties  or 
other  municipalities,  to  railroad  companies, 
are  not  prohibited  by  the  new  state  Consti- 
tution of  1870,  where  they  had  been  author- 
ized by  a  prior  statute  and  by  a  vote  of  the 
people  of  the  county  or  the  municipality  be- 
fore the  adoption  of  the  Constitution.  Fair- 
field V.  Gallatin  County,  100  U.  S.  47, 

25:544 
Cited  In  Louisville  v.  Portsmouth  Sav.  Bank, 
104  U.  S.  471,  26  L.  ed.  776— Moultrie  Coun- 
ty V.  Fairfield,  105  U.  S.  375,  26  L.  ed.  948 
—Enfield  v.  Jordan,  119  U.  S.  691,  30  L. 
ed.  528,  7  Sup.  Ct.  Rep.  358 — Concord  v. 
Robinson,  121  U.  S.  160,  30  L.  ed.  887,  7 
Sup.  Ct.  Rep.  937 — Northern  P.  R.  Co.  v. 
Roberts,  42  Fed.  749 — Williams  v.  People, 
132  III.  588,  24  N.  B.  647. 

35.  An  Iowa  city  may  borrow  money  to  aid 
in  the  construction  of  railroads,  where  its 
charter  gives  the  city,  in  connection  with 
statutes    directly    permitting   it,    authority 
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to  borrow  money  for  any  object  in  its  dis- 
cretion.*'    Myer  v.  Muscatine,  1  Wall.  *384, 

17:  564 
Diatinifuiahed    in    Williamson    t.    Keokuk,    44 
Iowa,  00. 

€Ued  m  Mitchell  t.  Burlington,  4  Wall.  274, 
18  L.  ed.  352 — James  v.  Milwaukee,  16 
Wall.  162.  21  L.  ed.  268 — Pine  Grove  Twp. 
▼.  Talcott  19  Wall.  677.  22  L.  ed.  233— 
Marlon  County  v.  Clark,  94  U.  S.  284,  24  L. 
ed.  61 — Calhoun  County  v.  Galbraith,  90  U. 
S.  218,  25  L.  ed.  411— Klrkbrlde  t.  Lafa- 
yette County.  108  U.  8.  212,  27  L.  ed.  706, 
2  Sup.  Ct.  Rep.  501 — Green  v.  Dyersburg, 
2  Fllpp.  492,  Fed.  Cas.  No.  5.756— Talcott 
V.  Pine  Grove  Twp.  1  Flipp.  129,  Fed.  Cas. 
No.  13.735 — German  Ins.  Co.  v.  Manning, 
78  Fed.  903— Ex  parte  Selma  &  G.  R.  Co. 
45  Ala.  730,  6  Am.  Rep.  722 — Columbia 
County  V.  King,  13  Fla.  464 — Leavenworth 
County  V.  Miller,  7  Kan.  511,  12  Am.  Rep. 
42.5 — Com.  V.  Wllllamstown,  156  Mass.  72, 
30  N.  E.  472. 

36.  The  limit  in  the  charter  of  the  Illi- 
nois Southeastern  Railway  Company,  that  no 
town  could  donate  to  the  company  to  exceed 
$30,000.  was  removed  by  the  amendatory  act 
of  1869.  Pana  v.  Bowler,  107  U.  S.  529,  2 
Sup.  Ct.  Rep.  704,  27:  424 

37.  Until  the  lef^islature  authorizes  an 
election,  a  vote  of  the  people  cannot  be  tak- 
en which  will  bind  the  municipality  or  con- 
fer upon  the  municipal  authorities  the  power 
to  make  a  subscription  to  the  stock  of  a 
railroad  company.  Allen  v.  Louisiana,  103 
U.  S.  80,  26:  318 
Cited  in  Ottawa   v.  Carey.  108  XT.   S.   128,  27 

L.  ed.  675.  2  Sup.  Ct.  Rep.  361 — Manhattan 
Co.  T.  Ironwood.  20  C.  C.  A.  650.  43  U.  8. 
App.  309,  74  Fed.  543. 

38.  The  right  of  a  railroad  to  receive  aid 
from  municipal  corporations  is  subject  to 
le^stative  and  constitutional  restrictions. 
Concord  v.  Robinson,  121  U.  8.  165,  7  Sup. 
Ct.  Rep.  937,  30:  885 
Cited  In  Wilkes  County  v.  Call,  128  N.  C.  320, 

44  I..R.A.  253,  31  8.  E.  481. 

39.  The  Constitution  of  Nebraska  denies 
to  municipal  bodies  all  power  to  make  any 
donations  to  railroads  or  other  works  of  in- 
ternal improvement,  except  by  virtue  of 
legislative  authority  and  an  election  held 
to  vote  on  the  particular  proposition  in 
mirsuancc  thereof.  Dixon  County  v.  Field, 
111  U.  S.  83,  4  Sup.  Ct.  Rep.  315,      28:  360 

40.  A  charter  of  a  railroad  company  in 
Missouri,  granted  prior  to  the  Constitution 
nf  that  state,  adopted  in  1865,  did  not.  ac- 
cording to  the  settled  law  of  the  state, 
become  subject  to  the  provision  in  that  Con- 
f(titution  which  requires  the  assent  of  two 
thirds  of  the  lawful  voters  of  a  county  to  a 
subscription  for  stock  in  aid  of  a  railroad. 
And  such  constitutional  provision  does  not 
apply  to  a  branch  of  such  road,  built  after 
the  adoption  of  the  Constitution,  under  the 
state  act  of  1868.  Henry  County  v.  Nicolav, 
95  U.  S.  619,  24:  394 

41.  Where  the  majority  of  the  taxpayers 
of  a  town  are  authorized  by  statute  to  in- 
cumber the  pfi^rty  of  all  in  aid  of  a  rail- 


road or  other  corporation,  the  record  must 
show  that  the  statutory  authority  has  been 
pursued.  Rich  v.  Mentz,  134  U.  S.  632,  10 
Sup.  Ct.  Rep.  610,  33:  1074 

Cited  in  State  ex  rel.  Marinette,  T.   &  W.  R. 
Co.  V.  Tomahawk,  96  Wis.  84,  71  N.  W.  86. 

42*  Power  of  a  county  to  take  stock  in  a 
company  organized  for  the  purpose  of  con- 
structing a  railroad,  or  otner  public  im- 
provement, through  the  same,  has  been  recog- 
nized by  this  court.  Lee  County  v.  Rogers, 
7  Wall.  181,  19:  160 

Cited  in  Mt.  Vernon  v.  Hovey.  52  Ind.  567 — 

I^avenworth  County  v.  Miller,  7  Kan.  506, 

12  Am.  Rep.  425. 

43.  For  the  purpose  of  aiding  in  the  con- 
struction of  a  railroad  a  township  through 
which  it  is  to  pass  may  subscribe  to  its 
stock.  Holies  v.  Brimfleld,  120  U.  S.  759, 
7  Sup.  Ct.  Rep.  736,  30:  786 
Cited  in  Foisom  v.  Township  Ninety  Six.   159 

U.  S.   628,  40  L.  ed.  284,   16   Sup.  Ct.  Rep. 
174 — Coler  v.  Stanly  County,  89  Fed.  265. 

44.  Under  power  to  aid  in  the  construc- 
tion of  works  of  internal  improvement,  aid 
may  be  given  to  an  existing  railroad  for 
the  construction  of  depots  and  side  tracks. 
Rock  Creek  Twp.  v.  Strong,  96  U.  S.   271, 

24:  815 
Cited  in  Jenninfrs  BkK.  &  T.  Co.  v.  Jefferson, 
30  Tex.  Civ.  App.  535,  78  S.  W.   1005. 

45.  A  corporation  with  authority  to  build 
and  operate  a  railroad  is  a  railroad  company 
within  the  statutes  authorizing  municipal 
subscriptions,  although  it  has  additional 
powers.  Randolph  Countv  v.  Post,  93  U.  S. 
502,  '  23:  957 
Cited  In  Massnohunettfl  Loan  &  T.  Co.  v.  Ham- 
ilton, 32  C.  C.  A.  50,  59  U.  S.  App.  403,  88 
Fed.  502. 

46.  Where  a  statute  authorized  a  citv  to 

• 

lend  its  credit  to  any  railroad  company  duly 
incorporated  and  organized,  without  limit- 
ing them  by  the  word  '^heretofore,"  or  some 
equivalent  phrase,  companies  thereafter  or- 
ganized are  included,  and  the  statute  is 
applicable  to  them  as  well  as  those  then 
in  existence.  James  v.  Milwaukee,  16  Wall. 
159,  21 :  267 

Cited  In   Lewis   v.    Shreveport,   3   Woods,    212, 

Fed.  Cas.  No.  8.331 — Stanly  County  v.  Coler. 

51    C.    C.    A.    383.    113    Fed.    709— Lewis   v. 

Bourbon  County,  12  Kan.  206. 

47.  Where  there  is  no  express  limitation 
as  to  the  time  of  making  a  subscription 
by  a  county  to  the  stock  of  a  railway  com- 
pany, it  was  optional  to  make  it  when  mo»t 
convenient  or  advantageous.  Woods  v.  Law- 
rence County,  1  Black,  386,  17:  122 

48.  It  IS  not  necessary  for  a  part  of  a 
railroad  to  be  built  in  each  countv  to  be 
traversed  before  that  county  can  subscribe 
to  its  stock.  W'oods  v.  Lawrence  Countv, 
1  Black,  386,  17:  122 

49.  The  Missouri  act  of  1868,  in  amending 
the  charter  of  the  Tjouisiana  &  Mississippi 
Railroad  Company,  by  giving  authority  to 
build  a  branch,  did  not  so  change  the  origi- 
nal charter  as  to  subject  it  to  the  prohibi- 
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tions  of  the  state  Constitution  of  1865  as  to 
municipal  subscriptions  made  after  that  act 
was  passed.  Howard  County  v.  Paddock, 
110  U.  S.  384,  4  Sup.  Ct.  Bep.  24,  28:  171 
Callaway  County  v.  Foster,  93  U.  S.  567, 

23:  911 
Cited  In  Scotland  Coanty  ▼.  Thomas.  94  U.  S. 
691,  24  L.  ed.  220 — ^Bast  Lincoln  t.  Daven- 
port, 04  U.  S.  806,  24  L.  ed.  324 — Qreen 
County  V.  Conness,  109  U.  S.  104,  27  L.  ed. 
872,  8  Sup.  Ct  Rep.  60 — Howard  County 
y.  Paddock,  110  U.  S.  384,  28  L.  ed.  171,  4 
Sup.  Ct.  Rep.  24 — Glbbs  y.  Consolidated 
Gas  Co.  130  U.  S.  408,  32  L.  ed.  984,  9  Sap. 
Ct.  Rep.  558 — State  ex  rel.  liobart  y.  Smith. 
173  Mo.  411,  73  S.  W.  211— SprlDgfield 
Lightlne:  Co.  T.  Hobart,  08  Mo.  App.  236, 
68  S.  W.  942 — ^Morrill  ▼.  Smith  County, 
89  Tex.  550,  36  S.  W.  56. 

50.  The  amendment  of  the  charter  of  the 
Osage  Valley  &  South  Kansas  Railroad  Com- 
pany, adopted  in  1871,  and  changing  the 
route  of  the  road,  did  not  extinguish  the 
power  granted  to  counties,  by  the  original 
charter,  to  subscribe  to  the  stock  of  the 
company.  Benton  County  v.  RoUens,  154  U. 
S.  655  Appx.  and  14  Sup.  Ct.  Rep.  1196, 

26:  213 

51.  Missouri  act  of  March  24,  1870,  S 
52,  providing  that  under  certain  circum- 
stances railroad  companies  of  other  states 
might  extend  their  roads  into  Missouri  "and 
for  that  purpose  .  .  .  possess  and  ex- 
ercise all  the  rights,  powers,  and  privileges 
conferred  by  the  general  law  of  the  state 
upon  railroad  companies  organized  thereun- 
der,*' does  not  make  them  corporations  "or- 
ganized under  the  laws  of  Missouri"  within 
S  17  of  the  same  act  authorizing  municipal 
subscriptions  to  capital  stock  of  such  com- 
panies.    Allen  v.  Louisiana,  103  U.  S.  80, 

26:318 

52.  A  municipal  corporation  cannot  modi- 
fy or  alter  a  stock  subscription  voted  by  the 
people  in  the  absence  of  power  from  the 
legislature.  Bell  v.  Mobile  k  O,  R.  Co.  4 
Wall.  598,  18:  338 
DitHnffuUhed    In    New    Albany    ▼.    Burke,    11 

Wall.  105.  20  L.  ed.  158. 

Cited  in  Green  y.  Dyersburg,  2  Flipp.  489,  Fed. 
Cas.  No.  5,756 — Putnam  y.  New  Albany,  4 
Bias.  380,  Fed.  Cas.  No.  11,481 — Iowa  Rail- 
road Land  Co.  y.  Carroll  County,  39  Iowa, 
166 — State  ex  rel.  St.  Joseph  k  D.  C.  R.  Co. 
▼.  Nemaha  County,  10  Kan.  581. 

53.  The  city  of  Aberdeen,  Mississippi,  is 
not  authorized,  by  the  amendment  of  1858  to 
its  charter,  to  make  subscription  to  the  stock 
of  a  railroad  company  which  would  bind  its 
taxpayers,  without  a  majority  vote  of  the 
legal  voters.  Katzenberger  v.  Aberdeen,  121 
U.  S.  172,  7  Sup.  Ct.  Rep.  947,  30:  911 

54.  The  New  York  statute  of  April  16, 
1852,  to  authorize  the  towns  of  Cayuga 
county  to  aid  in  the  construction  of  a  rail- 
road, did  not  require  that  the  taxpayers 
should  designate  the  company  by  its  name. 
Scipio  V.  Wright,  101  U.  S.  665,  25:  1037 
Cited  in  Knox  County  v.  Ninth  Nat.  Bank,  147 

T7.    S.   100,   37  L.  ed.  96,   13   Sup.   Ct.   Rep. 
267. 


55.  The  statute  of  a  state  authorizing 
subscriptions  by  townships  to  the  capitu 
stock  of  a  railroad  whenever  two  thirds  of 
the  qualified  voters  of  the  township,  voting 
at  an  election  called  for  that  purpose,  shall 
vote  in  favor  of  the  subscription,  is  not 
repugnant  to  the  Constitution  of  the  state, 
prohibiting  such  subscription  "unless  two 
thirds  of  the  qualified  voters  of  the  .  .  . 
town,  at  a  r^ular  or  special  election  to  be 
held  therein,  shall  assent  thereto."  Cass 
County  V.  Johnston,  95  U.  S.  360,  24:  416 
Diatinguithed  in  Whaley  v.  Gaillard,  21  S.  a 

575. 

Cited  In  Cass  County  v.  Jordan,  95  U.  S.  374, 
24  L.  ed.  410^-Douglas8  v.  Pike  County,  101 
TJ.  S.  679,  25  L.  ed.  969 — Carroll  County 
v.  Smith,  111  U.  S.  563,  28  L.  ed.  520,  4 
Sup.  Ct  Rep.  539 — Foote  v.  Johnson  County, 
6  Dill.  282,  Fed.  Cas.  No.  4.912— Merri- 
wether  v.  Saline  County,  5  Dill.  272,  Fed. 
Cas.  No.  9,485 — Pepper  v.  Saline  County,  5 
Dill.  272,  Fed.  Cas.  No.  10,972— Westermann 
y.  Cape  Gira^'deau  County,  5  Dill.  115,  Fed. 
Cas.  No.  17.432 — Pacific  Improv.  Co.  v. 
Clarksdale,  20  C.  C.  A.  639,  41  U.  S.  App. 
68.  74  Fed.  532— Knlfcht  v.  Shelton,  134 
Fed.  427— Vance  v.  Austell,  45  Ark.  407 — 
Low  V.  San  Francisco,  144  Cal.  395,  77  Pac 
1014— Pickett  V.  Russell,  42  Fla.  139,  28 
So.  764— Qavin  v.  AtlanU,  86  Ga.  138,  12 
8.   B.   262-^WeUB  v.  RaipMlale,   102  Ga.  60, 

29  8.  B.  165— Green  v.  State  Canvassers,  5 
Idaho,  138,  95  Am.  St  Rep.  169,  47  Pac 
250 — De  Soto  v.  Williams,  49  La.  Ann.  440, 
87  L.R.A.  770,  21  So.  647 — Foy  v.  Gardiner 
Water  District,  98  Me  85,  56  Atl.  201— 
Walker  v.  Oswald,  68  Md.  155,  11  Atl.  711 
— State  V.  Swift,  69  Md.  531 — ^Re  Denny, 
156  Md.  146,  51  L.R.A.  788,  59  N.  E.  359 
— State  ex  rel.  Woodson  v.  Brassfleld,  67 
Mo.  840 — State  ez  rel.  Stamper  v.  Holladay, 
72  Mo.  501 — State  ex  rel.  Trammel  v.  Han- 
nibal &  St  J.  R.  Co.  101  Mo.  148,  13  S.  W. 
505— Tlnkel  v.  Griffin,  26  Mont  432,  68 
Pac.  859 — State  ex  rel.  Hocknell  v.  Roper, 
47  Neb.  423,  66  N.  W.  539— May  v.  Ber- 
mel,  20  App.  Div.  57,  46  N.  Y.  Supp.  622 — 
Norment  v.  Charlotte,  85  N.  C.  891 — Souther- 
land  V.  Goldsboro,  96  N.  C.  51,  1  S.  E.  760 
— Cleveland  Cotton  Mills  v.  Cleveland  Coun- 
ty, 108  N.  C.  686,  13  S.  E.  271— York's 
Case,  8  Pa.  Co.  Ct  516 — Re  WoodruiTa 
Nomination,  24  Pa.  Co.  Ct.  57 — Bond  Debt 
Cases,  12  S.  C.  277 — ^Team  v.  Baum,  47  d. 
C.  428,  68  Am.  St.  Rep.  893,  25  S.  E.  275 
— Metcalfe  v.  Seattle,  1  Wash.  303.  25  Pac 
1010 — Neale  v.  County  Court,  43  W.  Va. 
95,  27  S.  E.  370. 

56.  Where  the  sanction  of  a  public  vote 
is  re<^uired  by  statute  to  authorize  a  sub- 
scription by  a  township  to  the  capital  stock 
of  a  railroad  corporation,  it  must  be  ob- 
tained. East  Oakland  Twp.  v.  Skinner,  94 
U.  8.  256,  24:  125 
Cited  in  Hopper  v.  Covington,  118  U.  S.   151, 

30  L.  ed.  192,  6  Sup.  Ct.  Rep.  1025— Stew- 
art V.  Lansing,  15  Blatchf.  286.  Fed.  Caa. 
No.  13,432 — Thomas  v.  Lansing,  14  Fed.  627. 

57.  Under  the  Kansas  statute  of  1865,  it 
is  not  necessary  to  name  any  particular  rail- 
road company  in  the  submiseion  to  the  popu- 
lar vote  of  the  question  whether  a  county 
should  subscribe  to  the  stock  of  any  rail- 
road then  or  thereafter  to  be  organized  and 
operated  over  a  designated  route.  It  is 
sufficient  if  the  company  be  described  with- 
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out  naming  it.     Bonrbon  County  v.  Block 
(Block  y.  Bourbon  County)    99  U.  S.  686, 

25:  491 
€it€A  in  Ninth  Nat  Bank  ▼.  Knox  County,  37 
Fed.  81. 

58.  The  completion  of  a  railroad  at  an 
earlier  period  than  was  intended,  and  at  a 
probable  increase  of  expense,  affords  a  good 
consideration  for  any  lawful  agreement  on 
the  part  of  a  county  in  aid  of  the  construc- 
tion of  the  road.  Johnson  County  v.  Thayer, 
94  U.  8.  631,  24:  133 

59.  An  election  to  authorize  a  subscrip- 
tion to  railroad  stock  is  not  valid  under  the 
Kansas  act  of  February  10,  1865,  because 
held  before  the  actual  location  of  the  road. 
In  the  proposition  submitted  a  general  de- 
scription of  the  route  and  termini  of  the 
road  is  sufficient.  Johnson  County  v.  Thay- 
er, 94  U.  S.  631,  24:  133 
Cited   in   Bourbon  County   ▼.   Block,  09  U.  8. 

698.  25  L.  ed.  495 — ^Knox  County  v.  Ninth 
Nat.  Bank,  147  V.  S.  100,  37  L.  ed.  96,  13 
Sup.  Ct.  Rep.  267 — Ninth  Nat.  Bank  t.  Knox 
County,  37  Fed.  81. 

60.  Where  there  was  no  limitation  as  to 
the  time  when,  or  the  number  of  times,  the 
Toters  might  be  called  upon  to  decide  the 
question  of  subscription  to  the  stock  of  a 
railroad  company,  the  fact  that  at  one  elec- 
tion they  voted  to  reject  the  proposition 
does  not  preclude  its  submission  the  second 
time.  Calhoun  County  ▼.  Galbraith,  90  U. 
S.  214,  25:  410 
Cited  In  Kansas  City  k  P.  R.  Co.  y.  Rich  Twp. 

45  Kan.  294,  25  Pac.  695 — Re  Kings  County 
Elev.  R.  Co.  20  Hun,  236. 

61.  Under  a  statute  authorizing  subscrip- 
tion in  aid  of  a  railroad  by  any  county 
''in  which  any  part  of  the  route  of  said 
railroad  may  be,"  the  road  not  having  been 
bnilt,  located,  or  organized,  the  subscrip- 
tion may  be  made  by  any  county  in  which 
the  road  is  ultimately  located.  Callaway 
County  V.  Foster,  93  U.  S.  567,  23:  911 
Cited  In  Johnson   County  v.  Thayer,  04  U.  S. 

638,  24  L.  ed.  134— Schuyler  County  y. 
Thomas,  98  U.  S.  172,  25  L.  ed.  89 — ^Pomp- 
ton  Twp.  V.  Cooper  Union,  101  U.  8.  202, 
25  L.  ed.  805 — Smith  v.  Yates,  16  Blatchf. 
92,  Fed.  Cas.  No.  13,131. 

62.  The  use  of  the  word  "bonus"  in  a 
proposition  submitted  to  the  voters  of  a 
county,  for  appropriating  swamp  lands  of 
the  county  as  a  "bonus"  to  any  company  for 
building  a  railroad  through  it,  does  not  in- 
Talidate  the  submission,  as  making  a  mere 
gift  or  gratuity  of  the  land  to  such  com- 
pany. Kenicott  v.  Wayne  County,  16  Wall. 
452,  21:319 

63.  A  railroad  running  through  a  county 
and  connecting  with  a  particular  railroad  in 
an  adjoining  county  need  not  be  actually 
bnilt  to  authorize  the  former  county  to  mort- 
gage its  swamp  or  orerflowed  lands  to  aid 
m  its  construction,  but  it  is  sufficient  if  a 
contract  for  its  construction  has  been  made 
and  a  part  of  the  work  has  been  done,  under 
a  statute  authorizing  the  latter  county  to 
idl  or  mortgage  its  swamp  or  overflowed 
lands  in  aid  of  the  oonstruction  of  the  road 


running  through  it,  and  providing  that  any 
county  through  which  any  other  railroad 
may  run  which  may  be  connected  with  the 
former  railroad  is  authorized  to  aid  in  tfae 
construction  of  the  same,  and  making  tiie 
provisions  as  to  mortgaging  lands  appli- 
cable to  every  such  county  and  connecting 
railroad.  Kenicott  t.  Wayne  County,  16 
Wall.  452,  21:319 

Cited  in  Wayne  County  v.  Kennicott,  94  U. 
S.  499,  24  L.  ed.  260 — Wheeler  v.  Cloyd, 
134  U.  S.  539,  83  L.  ed.  1009,  10  Sup.  Ct. 
Rep.  601 — Chilton  v.  Gratton,  82  Fed.  881 
— ^Nevada  Bank  v.  Stelnmitz,  64  Cal.  314, 
30  Pac.  970. 

64.  The  authority  to  construct  a  railroad 
through  one  county  connecting  with  a  rail- 
road in  an  adjoining  county,  and  the  enter- 
ing into  a  contract  for  its  construction, 
forms  a  connection  with  the  road  in  such 
adjoining  county,  within  the  meaning  of  a 
statute  authorizing  any  county  through 
which  any  other  railroad  may  run  with 
which  the  road  in  such  adjoining  county 
may  be  connected,  to  aid  in  the  construction 
of  the  same  and  sell  or  mortgage  its  swamp 
or  overflowed  lands  for  the  purpose  of  doing 
so.  Kenicott  v.  Wayne  County,  16  Wall. 
452,  21 :  319 

65.  Under  Arkansas  statute  of  1868,  con- 
ferring a  general  power  on  a  county  to 
subscribe  to  any  railroad  in  the  state,  for 
any  amount  not  exceeding  $100,000,  the 
county  may  subscribe  to  the  stock  of  two 
railroads,  $100,000  to  each.  Chicot  County 
V.  Lewis,  103  U.  S.  164,  26:  495 
Cited  In  Stanly  County  v.  Coler,  51  C.  C.  A, 

398,  113  Fed.  724 — People  ex  rel.  Mariposii 
County  v.  Counts,  89  Cal.  21,  20  Pac.  612. 

66.  In  the  Arkansas  statute  of  1868,  re- 
lating to  municipal  aid  to  railroads,  the 
word  "any"  in  the  phrase  "to  the  stock  of 
any  railroad"  is  used  distributively,  so  as 
to  include  all  of  the  railroads  taken  sever- 
ally. Chicot  County  v.  Lewis,  103  U.  S. 
164,  26: 495 
Cited  in  People  ex  rel.  Ocean  Acci.  &  Q.  Corp. 

V.  Van  Cleave,  187  111.  134,  58  N.  E.  422— 
White  V.  Furgeson,  29  Ind.  App.  152,  64  N. 
B.  49. 

67.  A  town  which  has  already  subscribed 
$50,000  to  the  stock  of  a  railroad  company 
has  not  exceeded  its  power  under  the#char- 
ter  of  the  railroad  company  so  as  to  invali- 
date an  additional  subscription  of  $25,000, 
where  it  is  provided  therein  that  townships 
along  the  route  of  the  road  may  further 
aid  in  its  construction  by  subscribing  to  its 
capital  stock  in  a  sum  not  exceeding  $250,- 
000.  Empire  Twp.  v.  Darlington,  101  U.  S. 
87,  25: 878 
Cited  in  Tipton  County  v.  Rogers  Locomotive 

&  Mach.  Works,  103  IT.  S.  533,  26  L.  ed. 
844 — New  Buffalo  Twp.  v.  Cambria  Iron  Co. 
106  U.  8.  76,  26  L.  ed.  1026 — Brocaw  v. 
Gibson  County,  73  Ind.  548. 

68.  The  Supreme  Court  will  not  inquire 
as  to  the  validity  of  the  particular  mode  in 
which  a  proposed  municipal  railroad  sub- 
scription waa  submitted  to  the  electors,  nor 
whether  any  irregularity  therein  was  not 
waived  by  the  subscription,  in  a  suit  brought 
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more  than  fifteen  years  after  the  subscrip- 
tion, where  the  municipality  has  never  be- 
fore disputed,  in  any  direct  form,  the  valid- 
ity of  the  submission.  Morgan  County  v. 
Allen,  103  U.  S.  498,  26:  498 

69.  A  railroad  .subscription  by  a  city  will 
not  be  regarded  as  payment  of  a  prior  sub- 
scription by  the  county  in  which  it  is  lo- 
cated, where  the  two  subscriptions  were  dis- 
connected as  matter  of  law, — ^since  courts 
will  not  assume  to  make  a  contract  for  the 
parties  which  they  did  not  choose  to  make 
for  themselves.  Morgan  County  v.  Allen, 
103  U.  S.  498,  26:  498 

70.  Commissioners  appointed  under  the 
New  York  act  of  May  10,  1869,  as  amended, 
to  subscribe  for  stock  of  a  railroad  com- 
pany and  issue  the  bonds  of  a  town,  had  no 
power  to  make  a  contract  to  subscribe  for 
stock,  nor  a  contract  to  deliver  bonds  to  the 
railroad  company.  Buffalo  &  J.  R.  Co.  v. 
Falconer,  103  U.  S.  821,  26:  471 
Cited  in  Norton  v.  Taxinsr  District;  129  U.  S. 

490,  82  L.  ed.  779,  9  Sup.  Ct.  Rep.  322 — 
Wilkes  County  v.  Call,  123  N.  C.  322.  44 
L.R.A.  256,  31  S.  E.  481 — Buncombe  County 
V.  Payne,  123  N.  C.  487.  31  S.  E.  711— Nel 
son  V.  Haywood  County.  87  Tenn.  789,  4 
L.R.A.  655,   11  S.  W.  885. 

Distinction  between  donation  and  sub- 
scription to  stock. 

71.  In  the  absence  of  constitutional  pro- 
visions making  a  distinction  between  munic- 
ipal subscriptions  to  stock  and  municipal  ap- 
propriations of  money  or  credit  in  aid  of  a 
railroad,  there  is  no  distinction  between 
them  as  to  legislative  power  to  authorize 
them;  both  are  for  the  same  purpose,  and 
may  be  equally  burdensome  to  the  taxpayers. 
Olcott  V.  Fond  du  Lac  County,  16  Wall.  678. 

21:382 
Otoe   County   v.   Baldwin,   111   U.   S.    1,   4 

Sup.  Ct.  Rep.  265,  28:  331 

Chicapro,  B.  &  Q.  R.  Co.  v.  Otoe  County,  16 

Wall.  667,  21 :  375 

Queensbury  v.  Culver,  19  Wall.  83,  22:  100 
New  Buffalo  Twp.  v.  Cambria  Iron  Co.  105 

U.  S.  73,  26:  1024 

Cited   in   Olcott   v.   Fond   dn    I^c   County.    IH 

Wall.  698,  21  L.  ed.  389 — New  Buffalo  Twp. 

▼.  Cambria  Iron  Co.  105  U.  S.  75,  26  L.  ed. 

1025 — Louiaville  &   N.   R.    Co.   v.   Kentucky. 

161    U.   S.   703,   40  L.  ed.   860,   16  Sup.   Ct. 

Reit  714 — Hamlin  v.   MeadvIUe,  6  Neb.  233 

— Nelson  v.  Haywood  County,  87  Tenn.  803, 

4  L.R.A.  658,  11  S.  W.  885. 

72.  The  Illinois  Constitution  of  1870  made 
a  distinction  between  subscriptions  and  do- 
nations to  railroads,  prohibiting  the  latter 
under  all  circumstances,  but  allowing  the 
former  where  they  had  been  voted  prior  to 
the  adoption  of  that  Constitution.  Con- 
cord V.  Portsmouth  Sav.  Bank,  92  U.  S.  625. 

•  23:  628 

Overruled  In  Fairfield  ▼.  Gallatin  County,  100 
U.  8.  49,  25  L.  ed.  546. 

Difttinguiahefl  in  Moultrie  County  r.  Rocking- 
ham Ten-Cent  Sav.  Bank,  92  U.  S.  635,  23 
L.  ed.  633. 

Cited  in  Louisville  v.  Portsmouth  Sav.  Bank, 
104  U.  S.  471,  26  L.  ed.  775— Enfleld  v. 
Jordan,  119  U.  S.  691,  80  L  .ed.  528,  7  Sap. 


Ct.  Rep.  358 — Pearsall  v.  Great  Northern  B. 
Co.  161  U.  S.  666,  40  L.  ed.  845.  16  Sup.  Ct. 
Rep.  705 — Nevada  Bank  v.  Stelnmltz.  64  Cal. 
316,  30  Pac.  970 — Sykes  v.  Columbus,  Ho- 
Miss.  142 — Wilkes  County  v.  Call,  123  N.  C. 
320,  44  L.R.A.  256,  81  S.  E.  481— Bun- 
combe County  V.  Payne,  123  N.  C.  487,  31 
S.  B.  711. 

When    subscription    Is    complete    and 
binding. 

When  Rights  of  Company  in  Subscrip- 
tion Vest,  see  Constitutional  Law» 
936. 

73.  There  is  no  restriction  upon  the  power 
of  a  legislature  to  declare  what  shall 
amount  to  a  subscription  to  stock  of  a  rail- 
road company.  In  case  of  a  subscription  by 
a  town  it  may  make  a  majority  vote  of  the 
voters  of  the  town  who  vote,  equivalent  to  a 
subscription  upon  the  books  of  the  company. 
East  Lincoln  v.  Davenport,  94  U.  S.  801, 

24:  322 

74.  An  actual  manual  subscription  on  the 
books  of  a  railroad  company  is  not  indispen- 
sably necessary  to  bind  a  municipality  as  a 
subscriber  to  the  capital  stock.  Bates 
County  V.  Winters,  112  U.  S.  325,  5  Sup.  Ct. 
Rep.  157,  28:744 
Nugent  V.  Putnam  County,  19  Wall.  241, 

22:83 
Moultrie   County   v.   Rockingham   Ten-Cent 

Sav.  Bank,  92  U.  S.  631,  23:  631 

Distinguished  in  Miller  v.  Wilson,  37  111.  App. 

402. 

Cited  in  Moultrie  County  v.  Rockingham  Ten- 
Cent  Sav.  Bank,  92  U.  8.  635,  28  L.  ed. 
633 — East  Lincoln  v.  Davenport,  84  U.  S. 
803,  24  L.  ed.  323— Bates  County  v.  Win- 
ters, 07  U.  S.  89,  24  L.  ed.  934 — Bates  Coun- 
ty V.  Winters,  112  U.  8.  327,  28  L.  ed.  745, 
5  Sup.  Ct.  Rep.  157 — Baltimore  ft  D.  P. 
R.  Co.  V.  Pumphrey,  74  Md.  109,  21  Atl. 
559 — ^MiUer  v.  Wilson,  87  111.  App.  402 — 
Nelson  v.  Haywood  County,  87  Tenn.  797,  4 
L.R.A.  656,  11  8.  W.  885. 

75.  An  ordinance  or  resolution  of  the 
proper  body  to  the  effect  that  it  does  there- 
by subscribe  a  specified  amount,  presented 
to  a  railroad  company  as  a  subscription  and 
accepted  as  such,  with  notice  of  the  accept- 
ance, is  a  completed  subscription,  and  bind- 
ing.    Crss  County  v.  Gillett,  100  U.  S.  585,. 

25:  585 

Bates  County  v.  Winters,  112  U.  S.  425,  5 

Sup.  Ct.  Rep.  157.  28:  744 

76.  Power  given  a  county  to  subscribe  to 
stock  of  a  railroad  company,  limited  only 
as  to  amount,  includes  power  to  agree  to 
subscribe.  Change  in  the  state  Constitu- 
tion after  such  an  agreement  does  not  affect 
it.  A  resolution  of  the  supervisors  to  sub- 
scribe to  stock  amounts  to  a  subscription,  if 
assented  to  by  the  railroad  company,  and 
creates  an  obligation  for  its  payment  in 
county  bonds.  Moultrie  County  v.  Rocking- 
ham Ten-Cent  Sav.  Bank,  92  U.  S.  631. 

23:  631 
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Ratification  of  subscription. 

Power  of  Legislature  to  Ratify,  see 
Constitutional  Law,  1010-1014. 

Documentary  Evidence  of,  see  Evidence, 
1077,  1078. 

77.  A  ratification,  by  the  legislature,  of 
a  subscription  to  the  stock  of  a  railroad 
company  by  a  township  authorized  by  vote 
of  a  majority  of  the  legal  voters,  does  not 
impose  a  debt  against  the  will  of  the  corpo- 
rate authorities.  BoUes  v.  Brimfield,  120 
U.  S.  759,  7  Sup.  Ct.  Rep.  736,  30:  786 

Donation  on  condition  that  terminus 
and  car  works  are  establl.shed  at 
city. 

78.  Where  a  city  donated  its  bonds  and 
land  to  a  railroad  company  in  consideration 
that  the  company  would  permanently  estab- 
lish its  eastern  terminus  and  Texas  office, 
and  establish  and  construct  its  main  ma- 
chine shops  and  car  works,  at  said  city,  to 
which  the  company  agreed,  the  essence  of 
the  contract  was  that  this  should  be  done  in 
its  process  of  construction,  with  the  pur- 
pose that  it  should  be  permanent.  But  it 
did  not  amount  to  a  covenant  that  the  com- 
pany would  forever  keep  its  terminus,  ma- 
chine shops,  and  car  works  there.  Texas  & 
P.  R.  Co.  v.  Marshall,  136  U.  S.  393,  10  Sup. 
Ct.  Rep.  846,  34:  385 
Cited  in  Jones  v.  Newport  News  &  M.  Valley 

Co.  13  C.  C.  A.  100,  31  U.  8,  App.  92,  05 
F«^.  741— Texas  &  V.  R.  Co.  v.  Scott,  37 
L.R.A.  97,  23  C.  C.  A.  428,  41  U.  S.  App. 
624.  77  Fed.  730 — Metropolitan  Trust  Co. 
V.  Columbus.  S.  ft  H.  R.  Co.  96  Fed.  21 — 
Willson  V.  Winchester  ft  P.  R.  Co.  41  C.  C. 
A.  218,  90  Fed.  644 — Beasley  v.  Texas  ft  P. 
R.  Co.  53  C.  C.  A.  437,  116  Fed.  955— 
Western  U.  Telegr.  Co.  ▼.  Pennsylyania  Co. 
125  Fed.  71— Cleveland,  C.  C.  ft  St.  L.  R. 
Co,  V.  King,  23  Ind.  App.  683,  65  N.  E.  875 
-Schmidts  V.  Louisville  ft  N.  R.  Co.  101  Ky. 
473,  38  L.R.A.  819,  41  8.  W.  1015— Sulli- 
van V.  Detroit,  Y.  ft  A.  A.  R.  Co.  135  Mlcb. 
672,  64  L.R.A.  678,  106  Am.  St.  Rep.  40.3, 
98  N.  W.  756 — People  ex  rel.  Lougbran  v. 
Railroad  Comrs.  32  App.  Dlv.  161,  52  N.  Y. 
Sopp.  901. 

Effect  off  consolidation  with  other  road. 

79.  A  consolidation  of  railroad  companies 
does  not  avoid  a  subscription  to  the  stock  of 
one  of  the  old  companies  when  such  consoli- 
dation was  authorized  by  law  at  the  time 
the  subscriptions  were  made.  Bates  County 
V.  Winters,  112  U.  S.  325,  5  Sup.  Ct.  Rep. 
157,  28:  744 
Chickaming  v.  Carpenter,  106  U.  S.  663,  1 

Sup.   Ct.  Rep.  620,  27:307 

New  BufTalo  Twp.  v.  Cambria  Iron  Co.  105 

r.  S.  73,  26:  1024 

Henrv  County  v.  Nicolay,  95  U.  S.  619, 

24:  394 
East  Lincoln  v.  Davenport,  94  U.  S.  801, 

24:  322 
Cited   In    New   Buffalo   Twp.   v.   Cambria   Iron 

Co.    105   U.   S.   76,   26  L.   ed.   1025— Chicka- 

mlng  ▼.  Carpenter.  106  XT.  8.  667,  27  L.  od. 

309,  1    Sup.   Ct.  Rep.  620 — Bates  County  v. 

WIntera,  112  U.  8.  880,  28  L.  ed.  746.  5  Sup. 

Ct.    Rep.    157 — Livingston    County    v.    Flr«t 

Nat.   Bank,   123   V.    8.   122,    32   L.   ed.    365, 

9    Sop.    Ct.    Bep.    18 — First    Nat.    Bank    v. 

Dorset,  16  Blatcbf.  64,  Fed.  Cas.  No.  4,808 


— Gray  v.  York.  15  Blatcbf.  340,  Fed.  Cas. 
No.   5,731— Rlcb   v.   Mentz,   21   Blatcbf.   496. 

18  Fed.  55 — Rouede  v.  Jersey  City,  18  Fed. 
710 — Young  V.  Clarendon  Twp.  26  Fed.  808 
— Farmer's  Loan  &  T.  Co.  v.  Toledo  &  S. 
H.  R.  Co.  4  C.  C.  A.  570,  6  U.  8.  App.  469, 
64  Fed.  768 — Jones  v.  Mlssouri-Edlson  Elec- 
tric Co.  135  Fed.  157 — Meyer  v.  Brown,  05 
Cal.  500,  26  Pac.  281 — Hutcbinson  &  S.  R. 
Co.  V.  Kingman  County  (Hutcbinson  &  S. 
R.  Co.  V.  Fox)  48  Kaa.  73,  15  L.R.A.  403, 
30  Am.  St.  Rep.  273,  28  Pac.  1078— Balti- 
more &  D.  P.  R.  Co.  y.  Pumpbrey,  74  Md. 
100,  21  Atl.  559— State  ex  rel.  Clyde  v. 
Bristol,  109  Tenn.  323.  70  S.  W.  1031— 
MorrlU  v.  Smltb  County,  89  Tex.  050,  30  S. 
W.  56. 

80.  Consolidation  of  railroad  corporations 
does  not  destroy  the  power  of  a  municipal 
corporation  to  make  a  subscription  which 
it  was  authorized  to  make  to  one  of  the  old 
companies.  The  new  company  succeeds  to 
the  ri|<ht  to  receive  the  subscription ;  it  is 
one  of  its  privileges.  Scotland  County  v. 
Thomas,  94  U.  S.  682,  24:  219 
Empire  Twp.  v.  Darlington,  101  U.  S.  87, 

25:  878 
Schuyler  County  v.  Thomas,  98  U.  S.  169, 

25:88 

Wilson  V.  Salamanca,  99  U.  S.  499,    25:  330 

Di9tingui9hed  In  Scotland  County  v.  Hill,   112 

TT.   S.   183,   28  L.   ed.   602,   5   Sup.   Ct.   Rep. 

93. 

Cited  in  East  Lincoln  v.  Davenport,  94  U.  S. 
806,  24  L.  ed.  824 — Henry  County  v.  Nico- 
lay, 95  U.  S.  624,  24  L.  ed.  394— Schuyler 
County  V.  Thomas,  98  U.  S.  175,  25  L.  ed. 
90 — Wilson  V.  Salamanca  Twp.  99  U.  S.  504. 
25  L.  ed.  331 — Empire  Twp.  v.  Darlington, 
101  U.  S.  91,  25  L.  ed.  879 — Pompton  Twp. 
V.  Cooper  Union,  101  U.  S.  202.  25  L.  od. 
805 — Menasba  v.  Hazard,  102  U.  S.  95,  26 
L.  ed.  85 — Tipton  County  v.  Rogers  Loco- 
motive &  Macb.  Works,  103  U.  S.  533,  26 
L.  ed.  344 — New  Buffalo  Twp.  v.  Cambria 
Iron  Co.  105  U.  S.  76,  26  L.  ed.  1025— 
Green  County  v.  Conness.  109  U.  8.  104.  27 
L.  ed.  872.  3  Sup.  Ct.  Rep.  69 — Tennessee 
V.  Whitworth,  117  U.  S.  147,  29  L.  ed.  830, 
6  Sup.  Ct.  Rep.  640 — Livingston  County  v. 
First  Nat.  Bank,  128  U.  S.  115.  32  L.  od. 
863,  9  Sup.  Ct.  Rep.  18 — Scotland  Count v  v. 
Hill,  132  U.  S.  111.  33  L.  ed.  263.  10  Sup. 
Ct.  Rep.  26 — Jones  v.  Missourl-Edlson  Elec- 
tric Co.  135  Fed.  157 — Scotland  Conntv 
Court  V.  United  Statos,  140  U.  S.  44,  35  L. 
ed.  353,  11  Sup.  Ct.  Rep.  697 — Letvls  r. 
Clarendon,  5  Dill.  834,  Fod.  Cas.  No.  8.320 
— Leo   V.   Union    P.    R.    Co.   22   Blatcbft   26. 

19  Fod.  280— Hill  v.  Scotland  Countv.  34 
Fod.  209 — Re  Copenbaver.  54  Fed.  663 — 
Wllke«*  County  v.  Color,  51  C.  C.  A.  410. 
113  Fed.  736— Re  Nevltt,  54  C.  C.  A.  624, 
117  Fed.  450 — Edwards  v.  Bates  County. 
117  Fed.  533 — Hondorson  County  v.  Travelers* 
Ins.  Co.  63  C.  C.  A.  471,  128  Fed.  821— 
.Tones  v.  Mlssonrl-Edison  Eloctrlc  Co.  1.1.' 
Fod.  157 — Hutchinson  &  S.  R.  Co.  v.  King- 
man County  (Hutchinson  &  S.  R.  Co.  v.  Fox> 
48  Kan.  73.  15  L.R.A.  403,  30  Am.  St.  Rop. 
273.  28  Pac.  1078 — State  ex  rel.  Hobart  v. 
Smltb.  173  Mo.  411,  73  S.  W.  211— Spring- 
field Lighting  Co.  V.  Hobart.  98  Mo.  App.  236. 
68  S.  W.  942 — Morrill  v.  Smltb  County,  89 
Tex.  550.  36  8.  W.  56. 

81.  Special  authoritT  ^ven  to  an  agent 
of  a  municipal  corporation  to  subscribe  to 
stock   of   a   certain    corporation    will    not 
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authorize  a  Bubscription  to  another  in  which 
it  has  been  merged  by  consolidation.  Harsh- 
man  V.  Bates  Countv,  92  U.  S.  569,  23:  747 
Bates  County  v.  Winters,  97  U.  S.  83, 

24:933 
DiatinguUhed  In  Scotland  County  t.   Thomas, 
04  U.  S.  691,  24  L.  ed.  220. 

Cited  in  East  Lincoln  ▼.  Davenport,  94  IT.  S. 
806,  24  L.  ed.  324 — Bates  County  ▼.  Winters, 
97  U.  S.  89,  24  L.  ed.  984>-Wllson  ▼.  Sala- 
manca Twp.  99  U.  S.  504,  25  U.  ed.  381 — 
Jarrolt  v.  Moberly,  103  U.  S.  586,  26  L.  ed 
494 — Bates  County  v.  Winters,  112  U.  S 
329.  28  L.  ed.  746,  5  Sup.  Ct.  Rep.  157— 
Livingston  County  ▼.  First  Nat.  BanlE,  128 
U.  S.  114.  32  L.  ed.  363,  9  Sup.  Ct.  Rep. 
18 — ^Young  V.  Clarendon  Twp.  132  U.  S.  347, 
{{3  L.  ed.  360,  10  Sup.  Ct.  Rep.  107 — Jar- 
40tt  y.  Moberly,  6  Dill.  255,  Fed.  Cas.  No. 
7,223 — Lewis  ▼.  Shreveport,  3  Woods,  214, 
Fed.  Cas.  No.  8,331 — Hamilton  County  v. 
State,  115  Ind.  85,  17  N.  E.  85&— Foy  t 
Gardiner  Water  District,  98  Me.  85,  56  Atl. 
201 — State  ex  rel.  WIUdu  v.  Garroutte,  67 
Mo.  462 — Wagner  v.  Meety,  69  Mo.  162 — 
York  Borough  Case,  3  Pa.  Co.  Ct.  516— 
Bond  Debt  Cases,  12  S  C.  277 — Nealb  v. 
County  Court,  43  W.  Va.  95,  27  S.  B.  370. 

Effect  of  partial  assignment  of  fran- 
chise. 

82.  A  subscription  by  a  county  for  stock 
in  a  railroad  is  not  rendered  invalid  by  the 
fact  that,  when  made,  the  railroad  com- 
pany had  made  a  partial  assignment  of  its 
franchises.  Cass  County  v.  Gillett,  100  U. 
S.  585,  25:  585 

Cited  in  Crogster  v.  Bayfield  County,  99  Wis.. 

20,  74  N.  W.  635. 


IV.  Services  far  OavemmetU. 

Transportation  of  Mail,  see  PostofBce,  IV. 
Compensation  for  Transportation  of  Mails, 
seo   Postoffice,   IV.   c. 

83.  The  Denver  Pacific  Railway  Company 
is  bound  to  perform  the  government  service 
stipulated  for  by  the  act  of  1862,  being  paid 
therefor  at  the  rates  therein  prescribed,  and 
is  bound  by  such  other  provisions  of  the 
act  of  1862  and  the  amendatory  acts  as  are 
applicable  to  it.  United  States  v.  Denver 
P.  R.  &  Teleg.  Co.  99  U.  S.  460,        25:  291 

84.  The  United  States  government  is  not 
entitled  to  have  property  or  troops  trans- 
ported free  over  a  railroad  under  a  land 
grant  act  providing  that  the  road  shall  re- 
main a  public  highway  for  the  use  of  the 
firovernment,  free  from  all  toll  or  other 
charges  for  transportation.  The  act  does 
not  include  free  use  of  rolling-stock.  Lake 
Superior  &  M.  R.  Co.  y.  United  States,  93 
U.  S.  442,  23:  965 
Cited  in  Atchison,  T.  St  S.  F.  R.  Co.  r.  United 

States,  12  Ct.  CI.  299 — Atchison.  T.  &  S. 
P.  R.  Co.  V.  United  States,  15  Ct.  CI.  137 
— Atlantic  &  P.  R.  Co.  v.  United  States,  T6 
Fed.  197. 

85.  The  bridge  of  the  Union  Pacific  Rail- 
way Company,  between  Council  Blufl's  and 
Omaha,  is  subject  to  the  provisions  of  the 
act  of  July  1,  1862,  as  to  the  rates  to  be 


paid  by  the  government  for  transportation 
service  over  it;  and  the  a«t  of  1866,  pro- 
hibiting any  higher  charge  for  transporta- 
tien  of  mails,  troops,  and  munitions  of  war 
over  any  bridge  constructed  under  ,it  than 
the  rate  per  mile  over  the  railroads  or  pub- 
lic highways  leading  to  it,  does  not  apply 
to  it  in  this  respect.  Union  P.  R.  Co.  v. 
United  States,  117  U.  S.  355,  6  Sup.  Ct.  Rep. 
772,  29: 920 

86.  The  reference  to  chap.  46,  act  of  1866, 
providing  for  the  construction  of  a  rail- 
road bridge  between  Council  Bluffs  and 
Onmha,  in  chap.  67,  act  of  1871,  conferring 
the  right  to  enlarge  the  bridge  for  the  ac- 
commodation of  other  vehicles  and  charge 
toll  for  their  passage,  operates  only  to  ex- 
tend the  privileges  previously  granted,  as 
specified,  and  not  to  alter  the  rates  of  trans- 
portation to  be  paid  by  the  government,  pro- 
vided by  the  earlier  act.  Union  P.  R.  Co.  v. 
United  SUtes,  117  U.  S.  355,  6  Sup.  Ct. 
Rep.  772,  29:  920 

Cited  in  Union  P.  R.  Co.  v.  Chicago,  R.  1.  & 

P.   R.   Co.    2   C.   C.   A.   237,    10  U.   S.   App. 

98,  51   Fed.  323. 


F.  ConaoUdation;    Rurehaae    or    Sale; 

Leasee. 

Unlawful  Combination  between  Competing 
Roads,  see  Constitutional  Law,  599. 

Combinations  in  Restraint  of  Trade,  Com- 
merce, or  Competition,  see  Monopoly 
and  Combinations,  II.  e. 

Purchase  of  Competing  Railroad,  see  Mo- 
nopoly and  Combinations,  42L 

Whether  Federal  Injunction  in  Merger 
Case  Invaded  State  Control  over  Corpo- 
rations, see  States,  107. 

Right  of  State  to  Maintain  Suit  under 
Federal  Anti-trust  Law,  see  States,  280. 

Consolidation. 

Effect  of,  on  Subscription  of  Munici- 
pality to  Stock,  see  supra,  79-81. 

Rights  of  Bondholders  on,  see  Bonds, 
156-158. 

Bonds  in  Aid  of  Consolidating  Com- 
pany, see  Bonds,  236-238. 

What  Law  Governs  Validity,  see  Con- 
flict of  Laws,  102. 

Vested  Right  of,  see  Constitutional 
Law,  935. 

Effect  of,  on  Protection  against  Im- 
pairment of  Contract  Obligations, 
see  Constitutional  Law,  1198,  1414, 
1415. 

New  Company  Bound  by  Contract  of  Old 
Company,  see  Contracts,  299. 

Applicability  to  Consolidation  of  Corpo- 
rations Generally,  see  Corporations. 
III. 

Injunction  against  Unlawful  Railway 
Combinations,  see  Injunction,  57. 

Removal  to  Federal  Court  of  Suit  In- 
volving Validity  of,  see  Removal 
of  Causes,  209,  210. 

Taxation  of  Consolidated  Company,  see 
Taxes,  267.  371. 
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Effect  of,  on  Exemption  from  Taxation, 

see  Taxes,  I.  c,  8,  /. 
See  also  infra,  98,  99. 

87.  Where  a  railroad  company  having  a 
contract  to  use  cars  of  a  certain  car  com- 
pany is  consolidated  with  others  into  a  new 
company,  a  court  of  chancery  can  grant  no 
relief  to  the  car  company,  based  on  the  na- 
ture of  its  business  and  its  past  relations  to 
the  old  company.  The  only  relief  which  can 
be  given  to  the  car  company  must  be  under 
its  contract.  Pullman's  Palace  Car  Co.  v. 
Missouri  P.  R.  Co.  115  U.  S.  587,  6  Sup.  Ct. 
Rep.  194,  29:  499 

88.  A  contract  made  by  a  former  railroad 
company  with  a  car  company,  to  use  the 
latter's  cars  on  "its  own  road  and  M  roads 
which  it  now  controls,  or  may  hereafter 
control,  by  ownership,  lease,  or  otherwise," 
during  a  certain  period,  is  binding  on  a 
new  company  formed  by  consolidation  of 
the  former  one  with  others,  subject  to  their 
existing  liabilities,  only  as  to  all  roads 
owned  or  controlled  by  the  former  company 
at  the  time  of  the  consolidation,  and  does 
not  require  the  new  company  to  haul  such 
cars  over  roads  control  of  which  is  subse- 
quently obtained.  Pullman's  Palace  Car 
Co.  v.*  Missouri  P.  R.  Co.  115  U.  S.  587,  6 
Sup.  Ct.  Rep.  194,  29:  499 

89.  An  arrangement  by  which  a  railroad 
ccMnpany,  in  return  for  a  guaranty,  turns 
over  to  a  trustee  for  the  entire  body  of 
stockholders  of  another  company  owning  a 
parallel  road,  one  half  of  its  stock,  with  an 
agreement  contemplating  an  interchange  of 
traffic  and  the  use  of  terminal  facilities,  and 
with  the  almost  certainty  that  the  complete 
control  of  the  former  will  be  obtained  by 
the  latter  company, — is  in  violation  of  a 
law  prohibiting  railroad  corporations  from 
consolidating  with,  leasing,  or  purchasing, 
or  in  any  other  way  becoming  the  owner  of 
or  controlling,  a  parallel  or  competing  line. 
Pearsall  v.  Great  Northern  R.  Co.  161  U. 
S.  646.  16  Sup.  Ct.  Rep.  705,  40:  838 
Cited  Id   United  States  v.  Northern  Securities 

Co.  120  Fed.  726 — Louisville  &  N.  R.  Co.  v. 
Coulter,  131  Fed.  308 — Farmers'  Loan  &  T. 
Co.  V.  Sioux  Falls*  131  ITed.  012— Yazoo  & 
M.  Valley  R.  Co.  v.  Searles,  85  Miss.  534, 
68  L.R.A.  723,  37  So.  939 — State  ex  rel. 
Nolan  V.  Montana  R.  Co.  21  Mont.  248,  45 
L.R.A.  284,  53  Pac.  623. 

90.  Contemporaneous  construction  of  the 
charter  of  a  railroad  company,  which  rati- 
fied the  purchase  of  a  few  short  local  lines, 
is  not  sufficient  to  justify  the  company  in 
consolidating  with  a  parallel  and  competing 
line  between  its  two  principal  termini,  with 
a  view  of  controlling  through  traffic  and  de- 
Ktroying  competition.  Louisville  &  N.  R. 
Co.  V.  Kentucky,  161  U.  S.  677,  16  Sup.  Ct. 
Hep.  714.  40:  849 

91.  Railroads  connecting  two  important 
cities  which  constitute  their  termini,  and 
which  are  natural  competitors,  are  parallel 
and  competing  lines  within  the  meaning  of 
the  constitutional  prohibition  against  con- 
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solidation.    Louisville  &  N.  R.  Co.  v.  Ken- 
tucky, 161  U.  S.  677,  16  Sup.  Ct.  Rep.  714, 

40:849 

Cited  in  State  ex  rel.  Nolan  v.  Montana  R.  Co. 

21  Mont.   235,  45  L.R.A.  280,   53  Pac.  623. 

92.  The  validity  of  a  statute  in  which  the 
general  authority  of  railroad  corporations 
to  consolidate  was  restricted  to  noncom- 
peting  roads  recognized.  Leavenworth 
County  V.  Chicago,  R.  I.  &  P.  R.  Co.  134  U. 
S.  688,  10  Sup.  Ct.  Rep.  708,  33:  1064 
Cited  In   Louisville  &  N.   R.   Co.  v.  Kentucky, 

161  U.  S.  703,  40  L.  ed.  860,  16  Sup.  Ct. 
Rep.  714. 

~  Editorial  notes. 

[Liability  of  consolidated  company.  23 
L.R.A.  231. 

Restrictions  on  consolidation  of  parallel 
or  competing  lines.     45  LJI.A.  271.J 

Purchase  or  sale. 

As  Including  Franchise,  see  Bank- 
ruptcy, 101. 

Estoppel  as  to  Acquisition  of  Parallel 
Lines  by,  see  Estoppel,  103. 

Estoppel  of  Bondholders  by  Acqui- 
escence in  Sale,  see  Estoppel,  175. 

Estoppel  of  Purchaser  on  Foreclosure 
Sale,  see  Estoppel,  2,  3. 

Rolling  Stock  as  Fixtures  Passing  by 
Judicial  Sale,  see  Judicial  Sale, 
102. 

Laches  as  Bar  to  Relief  against  Sale  on 
Foreclosure,  see  Limitation  of 
Actions,  163. 

Under  Private  Act,  see  Statutes,  114. 

Transfer  to  Purchaser  of  Exemption 
from  Taxation,  see  Taxes,  I.  c,  8,  e. 

See  also  supra,  89,  90;  Corporations, 
142. 

93.  Power  given  by  charter  to  a  railroad 
company  to  purchase  and  sell  land  and  all 
other  kinds  of  property  of  whatsoever  na- 
ture or  quality,  and  to  incorporate  its  stock 
with  that  of  any  other  company,  is  sufficient 
to  authorize  the  sale  of  its  road  to  another 
company  which  has  power  to  buy.  Branch 
V.  Jesup,  106  U.  S.  468,  1  Sup.  Ct.  Rep.  495, 

27:  279 

94.  A  railroad  company  authorized  by 
charter  to  have,  etc.,  and  to  build  a  certain 
line  of  road,  may  buy  another  railroad  al- 
ready built  on  that  line,  if  that  may  legally 
be  sold,  and  issue  its  stock  in  payment 
therefor.  Branch  v.  Jesup,  106  U.  S.  468,  1 
Sup.  Ct.  Rep.  496,  27:  279 
Cited  In  Pearsall  v.  Great  Northern  R.  Co.  73 

Fed.  938— Virginia  Canon  Toll  Road  Co.  v. 
People,  22  Colo.  437,  37  L.R.A.  721,  45  Tac. 
398 — State  ex  rel.  Whitecotton  v,  Hannibal 
&  R.  County  Gravel  Road  Co.  37  Mo.  A|)i). 
507 — Camden  &  A.  R.  Co.  v.  May's  Landing 
&  B.  H.  City  R.  Co.  48  N.  J.  L.  500,  7  Atl. 
528. 

95.  The  restricted  power  of  a  railroad 
company  to  pledge  its  property  and  fran- 
chises for  debts  incurred  by  its  construc- 
tion does  not  autliorize  it  to  make  in  the 
first  instance  an  absolute  sale  of  its  prop- 
erty, rights,  privileges,  and  franchises  to  a 
corporation  of  another  state.     Chicago,  B. 
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&  K.  C.  R.  Co.  V.  Guffey  (Chicago,  B.  &  K. 
C.  R.  Co.  V.  Missouri)  122  U.  S.  561,  7  Sup. 
Ct.  Rep.  1300.  30:  1135 

96.  To  make  a  purchase  of  one  railroad 
by  the  owner  of  a  parallel  line  valid,  the 
former  must  have  power  to  sell  as  well  as 
the  latter  power  to  buy.  Louisville  &  N.  K. 
Co.  V.  Kentucky,  161  U.  S.  677,  16  Sup.  Ct. 
Rep.  714,  40:  849 
Cited  in  Rogers  v.  Nashville,  C.  &  St.  L.  R.  Co. 

33  C.  C.  A.  584,  62  U.  S.  App.  49,  91  Fed. 
316. 

97.  A  right  of  a  railroad  company  to 
"purchase  and  hold  any  road  constructed  by 
another  company,"  given  by  Ky.  act  Jan.  17, 
1856,  §  3,  together  with  the  right  to  extend 
any  '^branch  road"  under  the  provisions  of 
§  13  of  the  act,  which  refers  only  to  branch 
roads,  the  cost  of  which  should  be  charged 
upon  the  branch  line  only,  is  to  be  limited 
to  the  purchase  of  branch  roads,  and  not  ex- 
tended to  the  purchase  of  parallel  roads. 
Louisville  &  N.  R.  Co.  v.  Kentucky,  161  U. 
S.  677,  16  Sup.  Ct.  Rep.  714,  40:  849 

98.  The  power  to  purchase  or  consolidate 
a  railroad  with  another  line  cannot  be  in- 
ferred from  such  indefinite  language  as  "to 
unite  or  connect  with  such  road."  Louis- 
ville &  N.  R.  Co.  V.  Kentucky,  161  U.  S.  677, 
16  Sup.  Ct  Rep.  714,  40:  849 

99.  Ratification  by  the  state,  of  the  ac- 
quisition by  a  railroad  company  of  local  lines 
parallel  to  certain  branch  lines  of  the  main 
road,  does  not  indicate  an  intent  to  approve 
the  purchase  of  parallel  and  competing 
through  lines,  especially  where  a  statute 
limits  the  power  to  consolidate  or  lease  to 
roads  so  connected  as  to  form  a  continuous 
line.  Louisville  &  N.  R.  Co.  v.  Kentucky, 
161  U.  S.  677,  16  Sup.  Ct.  Rep.  714, 

40:849 

100.  Where  a  judgment  creditor  of  a  rail- 
road company  levied  on  its  right  of  way  and 
purchased  it  at  sheriff's  sale,  and  subsequent- 
ly conveyed  all  of  his  title  to  the  franchise, 
right  of  way,  and  property  of  the  old  com- 
pany, and  gave  possession,  though  the  pur- 
chase price  was  not  paid  in  full,  to  another 
corporation  whose  franchises  and  interest 
in  the  road  subsequently  passed,  under  mort- 
gage foreclosure,  to  a  third  company, 
against  which  he  brought  ejectment,  he  is 
not  entitled  to  recover,  since  the  right  of 
way  did  not  pass  to  him,  because  he  did  not 
own  the  franchise;  nor  is  the  defendant 
estopped  from  disputing  his  right  to  recover. 
East  Alabama  R.  Co.  v.  Doe  ex  dem. 
Visscher,  114  U.  S.  340,  5  Sup.  Ct.  Rep.  869, 

29:  136 

101.  The  lack  of  any  congressional  au- 
thority in  the  successive  grantees  of  a  rail- 
way roadbed  lyin^  in  the  District  of  Colum- 
bia to  extend  their  lines  into  that  District 
could  not  affect  their  title  if  the  original 
grantor  had  such  authority.  Chesapeake 
Beach  R.  Co.  v.  Washington  P.  &  C.  R.  Co. 
199    U.  S.  247,   26   Sup.  Ct   Rep.   25, 

50:  175 


—  Editorial  note. 

[Validity  of  sale  of  real  estate  by  rail- 
road corporation.    25  L.RJL.  139.] 


Liability  of  Operator  under  Illegal 
Lease,  see  Carriers,  11. 

What  Law  Governs  Validity,  see  Con- 
flict of  Laws,  101. 

Due  Process  in  Condemning  of  Railroad 
Stock  by  Lessee,  see  C>)nstitutional 
Law,  447. 

Impairment  of  Contract  Obligations  as 
to,  see  Constitutional  Law,  1414. 

Stipulation  in,  forNonliability  for  Lost 
by  Fire,  see  Contracts,  17. 

Compelling  Performance  of  Guaranty  of 
Illegal  Lease,  see  Contracts,  514. 

Validity  of  Provision  in  Lease  of  Right 
of  Way,  see  Contracts,  413. 

Power  of  Railroad  Company  to  Guaran- 
tee Performance  of,  see  Corpora- 
tions, 351. 

Estoppel  to  set  up  Defense  of  Ultra 
Vires,  see  Corporations,   361,   372. 

What  Constitutes  a  Ratification  of,  see 
Corporations,  420. 

Rights  of  Foreign  Corporation  as 
Lessee,  see  Corporations,  738. 

Lease  as  Equivalent  to  Mortgage,  see 
Courts,   1056. 

Proof  of  President's  Authority  to  Ex- 
ecute Lease  of  Hotel  Property,  see 
Evidence,  2372. 

Lease  of  Railroad  Rolling  Stock 
Covered  by  Mortgage,  see  Mortgage, 
90,  91,  93. 

Proper  Party  to  Sue  for  Loss  of  Leased 
Cars,  see  Parties,  82. 

Partnership  in  Lease,  see  Partner- 
ship, 7. 

Railroad  Receiver's  Right  to  Elect 
whether  to  Adopt  Lease  of  Rolling 
Stock  with  Option  to  Buy,  see  Re- 
ceivers, 68. 

Court  Ordering  Receiver  to  Adopt 
Lease,  see  Receivers,  69,  70. 

Amount  Allowed  against  Receiver  for 
Rent  of  Rolling  Stock  or  Tracks, 
see  Receivers,  94,  95. 

Payment  and  Priority  of  Claim  for 
Rent  against  Receiver,  see  Receiv- 
ers, 156,  166. 

Removal  to  Federal  Court  of  Action 
against  Lessee,  see  Removal  of 
Causes,  58. 

Considering  Citizenship  of  Lessor  in 
Determining  Right  to  Remove 
Cause,  see  Removal  of  Causes,  72. 

Removal  to  Federal  Court  of  Suit  to 
Set  Aside  Lease,  see  Removal  of 
Causes,  88,  168. 

Specific  Performance  of  Agreement  to 
Pay  Rent,  see  Specific  Performance, 
17. 

See  also  supra,  89,  99;  infra,  129. 

102.  A  contract  by  which  a  corporation 
parts  with  all  power  or  control  in  the 
management  of  its  railroad  and  the  exercise 
of  the  franchise  of  the  company  for  twenty 
years,  reserving  only  the  right   to   receive 
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T«nt  and  the  single  power  of  causing  the 
discharge  of  any  person  in  the  service  of  the 
other  party,  is,  both  technically  and  in  its 
essential  character,  a  lease.  Thomas  v. 
West  Jersey  R.  Go.  101  U.  S.  71,  25:  950 

103.  A  lease  by  a  railroad  company  of 
all  its  road,  rolling  stock,  and  franchises, 
for  which  there  is  no  authority  given  in  its 
charter,  is  ultra  vires  and  void.  Thomas  v. 
West  .Jersey  R.  Co.  101  U.  8.  71,  25:  950 
IH»approi'ed  In  Tourtelot  v.  Whlthed,  0  N.  D. 

479,   84   N.   W.   8. 

CUed  In  Green  Bay  &  M.  R.  Co.  v.  Union  S 

B.  Co.  107  U.  S.  100.  27  L.  ed.  414,  2  Sup. 
Ct  Rep.  221 — ^Pennsylvania  R.  Co.  v.  St. 
Louis,  A.  &  T.  H.  R.  Co.  118  U.  S.  307,  30 
L.  ed.  01  6  Sup.  Ct.  Rep.  1094 — Pittsburgh, 

C.  &  St.  L.  R.  Co.  V.  Keokuk  &  H.  Bridge 
Co.  131  U.  S.  385,  33  L.  ed.  162,  9  Sup. 
Ct.  Rep-  770 — AtlanUc  &  P.  Teleg.  Co.  v. 
Union  P.  R.  Co.  1  McCrary,  196,  1  Fed.  747 
— Taylor  V.  Pblladelpbla  &  R.  R.  Co.  7  Fed. 
390 — Cass  V.  Manchester  Iron  &  Steel  Co. 
9  Fed.  641— Fogg  v.  St.  I^onis,  H.  &  K.  R. 
Co.  5  McCrary,  450.  17  Fed.  872 — Oregonlan 
R.  Co.  V.  Oregon  R.  &  Nav.  Co.  10  Sawy.  484, 
23  Fed.  241 — Nashua  &  L.  R.  Co.  v.  Boston 
&  L.  R.  Co.  27  Fed.  826 — Humphreys  v.  St. 
Louis.  I.  M.  &  S.  R.  Co.  37  Fed.  312— 
Chicago,  R.  I.  &  P.  R.  Co.  v.  Union  P.  R. 
Co.  47  Fed.  20— Toledo.  St.  L.  ft  K.  C.  R. 
Co.  V.  Continental  Trust  Co.  36  C.  C.  A. 
184,  95  Fed.  525 — Germania  Safety-Vault 
ft  T.  Co.  V.  Boynton,  19  C.  C.  A.  122,  37  U. 
8.  App.  602,  71  Fed.  801 — Anglo-American 
Land,  Mortg.  ft  Agency  Co.  v.  Lombard,  132 
Fed.  737 — Long  v.  Georgia  P.  R.  Co.  91  Ala. 
522.  24  Am.  St.  Rep.  931,  8  So.  706 — Weston 
V.  Estey,  22  Colo.  344,  45  Pac.  367 — Jones 
V.  Pennsylvania  R.  Co.  8  Mackey,  202 — 
Mnntz  V.  Algiers  ft  G.  R.  Co.  Ill  La.  428, 
64  L.R.A.  225,  100  Am.  St.  Rep.  495,  35 
So.  624 — Penley  v.  Auburn.  85  Me.  280.  21 
L.R.A.  659,  27  Atl.  158— Nims  v.  Mt.  Her- 
mon  Boys'  School,  160  Mass.  179,  22  L.R.A. 
366,  39  Am.  St.  Rep.  467,  35  N.  E.  776 — 
State  ex  rel.  St.  Louis  Underground  Service 
Co.  V.  Murphy,  134  Mo.  568.  34  L.R.A.  375, 

56  Am.  St.  Rep.  515,  31  S.  W.  784 — Mill- 
bank  V.  New  York,  L.  E.  ft  W.  R.  Co.  64 
How.  Pr.  23 — Jemlson  v.  Cltlsens*  Sav.  Bank, 
122  N.  T.  141,  9  L.B.A.  710,  19  Vm.  St.  Rep. 
482,  25  N.  E.  264— Grand  Lodge  A.  O.  U. 
W.  V.  Stepp,  3  Pennyp.  50. 

104.  The  ordinary  clause  in  the  charter 
of  a  railroad  company,  authorizing  it  to 
contract  with  other  transportation  com- 
panies for  the  mutual  transfer  of  goods  and 
passengers  over  each  other's  roads,  is  no  au- 
thority to  lease  its  road  and  franchises. 
Thomas  v.  West  Jersey  R.  Co.  101  U.  S.  71, 

25:  950 
Cited  in  Oregon  R.  ft  Nav.  Co.  v.  Oregonlan  R. 
Co.  130  IT.  S.  38.  32  L.  ed.  846.  9  Sup.  Ct. 
Rep.  409 — St.  Louis,  V.  ft  T.  H.  R.  Co.  v. 
Terre  Haute  ft  I.  R.  Co.  145  U.  S.  402,  36 
L.  ed.  752,  12  Sup.  Ct.  Rep.  953 — Briscoe  v. 
Southern  Kansas  R.  Co.  40  Fed.  279 — Mem- 
phis ft  C.  R.  Co.  V.  Grayson,  88  Ala.  576,  16 
Am.  St.  Rep.  69,  7  So.  122 — State  ex  rel. 
Leese  v.  Atchison  ft  N.  R.  Co.  24  Neb.  162,  8 
Am.  St.  Bep.  164,  88  N.  W.  43— Lakln  v.  Wll- 
llamette  TaHey  ft  Coast  R.  Co.  18  Or.  440, 

57  Am.    Bep.   25,    11    Pac.    68 — Rlcketts   v 
Chesapeake  ft  O.   R.   Co.   33  W.   Va.   436.   7 
L.RJL  355,  25  Am.   St.  Rep.  901,   10  S.  E. 
801. 


105.  A  lease  made  hy  one  railroad  corpo- 
ration  to  another,  neither  of  which  is  ex- 
pressly authorized  by  law  to  enter  into  the 
lease,  is  ultra  vires  and  void.  Pittsburgh  C. 
&  St.  L.  R.  Co.  V.  Keokuk  &  H.  Bridge  Co. 
131  U.  S.  371,  9  Sup.  Ct.  Rep.  770,  33:  157 
Oregon  R.  ft  Nav.  Co.  v.  Or^onian  R.  Co. 

130  U.  S.  1,  9  Sup.  Ct.  Rep.  409,    32:  837 

DittinffHished  in   Eastern   Townships    Bank   v. 

St.  Johnsbnry  ft  L.  C.  R.  Co.  40  Fed.  424. 

Cited  In  Pennsylvania  R.  Co.  v.  Keokuk  ft  H. 
Bridge  Co.  131  U.  S.  385,  33  L.  ed.  162,  9 
Sup.  Ct.  Rep.  770 — Central  Transp.  Co.  v. 
Pullman's  Palace  Car  Co.  139  U.  S.  46.  35 
L.  ed.  64,  11  Sup.  Ct.  Rep.  478— Oregon  R. 
ft  Nav.  Co.  V.  Oregonlan  R.  Co.  145  V.  S 
55,  36  L.  ed.  621,  12  Sup.  Ct.  Rep.  814— 
St.  Louis,  V.  ft  T.  H.  R.  Co.  v.  Terre  Hauts 
ft  I.  R.  Co.  145  U.  S.  402,  36  L.  ed.  752,  12 
Sup.  Ct.  Rep.  953— Snell  v.  Chicago,  152 
U.  S.  199.  38  L.  ed.  411.  14  Sup.  Ct.  Rep. 
489 — Louisville  ft  N.  R.  Co.  v.  Kentucky,  161 
U.  S.  684,  40  L.  ed.  853,  16  Sup.  Ct*.  Hop. 
714— McCormlck  v.  Market  Nat.  Bank,  1G5 
U.  S.  550,  41  L.  ed.  821.  17  Sup.  Ct.  Rep. 
443 — California  Nat.  Bank  v.  Kennedy,  167 
U.  S.  367,  42  L.  ed.  200,  17  Sup.  Ct.  Rep. 
831 — Central  Trust  Co.  v.  Florida  R.  ft  Nav. 
Co.  43  Fed.  760 — Van  Dresser  v.  Oregon  R. 
ft  Nav.  Co.  48  Fed.  205— Pacific  Postal  Teleg. 
Cable  Co.  v.  Western  U.  Teleg.  Co.  50  Fed. 
495— Campbell  v.  Argenta  Gold  ft  Silver  Mln. 
Co.  51  Fed.  8— Union  P.  R.  Co.  v.  Chicago, 
R.  I.  ft  P.  R.  Co.  2  C.  C.  A.  237,  10  U.  S. 
App.  98.  51  Fed.  323 — Richmond  Guano 
Co.  V.  Farmers'  Cotton  Seed  Oil  Mill  ft  Gin- 
nery, 119  Fed.  711— Adams  ft  W.  Co.  v. 
Deyette,  8  S.  D.  128,  81  L.R.A.  601,  59  Am. 
St.  Rep.  751,  65  N.  W.  471 — Jones  v.  Penn- 
sylvania R.  Co.  19  D.  C.  202 — Corey  v. 
Sherman  (Iowa)  32  L.R.A.  512 — Brunswick 
Gaslight  Co.  V.  United  Gas.  Fuel  ft  Light 
Co.  85  Me.  541,  35  Am.  St.  Rep.  385,  27  Atl. 
525 — E  Herman  v.  Chicago  Junction  R.  ft 
Union  Stockyards  Co.  49  N.  J.  Eq.  241,  23 
Atl.  287 — Jemlson  v.  Citizens'  Sav.  Bank, 
122  N.  Y.  142,  9  L.R.A.  710,  19  Am.  St. 
Rep.  482,  25  N.  E.  264— Derry  Council  No. 
40,  Jr.  O.  U.  A.  M.  v.  State  Council.  Jr. 
O.  U.  A.  M.  197  Pa.  418,  80  Am.  St.  Rep. 
838,  47  Atl.  208— Bishop  v.  Kent  ft  S.  Co. 
20  R.  I.  688,  41  Atl.  255— Miller  v.  Ameri- 
can Mut.  Accl.  Ins.  Co.  92  Tenn.  177,  20 
L.R.A.  770,  21  S.  W.  39— Commercial  Elec- 
tric Light  ft  P.  Co.  V.  Tacoma,  17  Wash.  671, 
60  Pac.  592. 

106.  Unless  specially  authorized  by  its 
charter,  or  aided  by  some  other  le^isfative 
action,  a  railroad  company  cannot,  by  lease 
or  other  contract,  turn  over  to  another  com- 
pany, for  a  long  period  of  time,  its  road  and 
all  its  appurtenances,  the  use  of  its  fran- 
chises, and  the  exercise  of  its  powers;  nor 
can  any  other  railroad  company,  without 
similar  authority,  make  a  contract  to  run 
and  operate  such  road,  property,  and  fran- 
chises of  the  first  corporation.  Such  a  con- 
tract is  not  among  the  ordinary  powers  of 
a  railroad  company,  and  is  not  to  be  in- 
ferred from  the  usual  grant  of  powers  in 
a  railroad  charter.  Pennsylvania  R.  Co.  y. 
St.  Louis,  A.  &  T.  H.  R.  Co.  118  U.  S.  290, 
6  Sup.  Ct.  Rep.  1094,  30:  83 
Cited  in  Oregon  R.  ft  Nav.  Co.  v.  Oregonlan  R. 

Co.  130  U.  S.  22,  32  L.  ed.  841,  9  Sup.  Ct. 
Rep.  409— Pittsburgh,  C.  ft  St.  L.  R.  Co.  v. 
Keokuk  ft  H.  Bridge  Co.  131  U.  S.  385,  33 
L.  ed.  162,  9  Sup.  Ct.  Rep.  770— St.  Louis, 
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V.  &  T.  H.  R.  Co.  V.  Terre  Haute  &  I.  R. 
Co.  145  U.  S.  402,  36  L.  ed,  752.  12  Sup. 
Ct.  Rep.  953— Snell  v.  Chicago,  152  U.  S. 
199.  38  L.  ed.  411,  14  Sup.  Ct.  Rep.  480— 
I^ulsvllle  &  N.  R.  Co.  r.  Com.  161  U.  S. 
684,  40  L.  ed.  853,  16  Sup.  Ct.  Rep.  714— 
Central  P.  R.  Co.  v.  California,  162  U.  S. 
119,  40  L.  ed.  912,  16  Sup.  Ct.  Rep.  766 — 
Union  P.  R.  Co.  v.  Chicago,  R.  I.  &  P.  R.  Co. 
163  U.  S.  606,  41  L.  ed.  280,  16  Sup.  Ct. 
Rep.  1173— St.  Louis.  V.  ft  T.  H.  R.  Co.  v. 
Terre  Haute  &  I.  R.  Co.  33  Fed.  446— 
Mackintosh  v.  Flint  ft  P.  M.  R.  Co.  34  Fed. 
615 — Humphreys  v.  St.  Louis,  I.  M.  ft  S. 
R.  Co.  37  Fed.  312 — Briscoe  v.  Southern  Kan- 
sas R.  Co.  40  Fed.  279 — Kastern  Townships 
Bank  v.  St.  Johnsbury  ft  L.  C.  R.  Co.  40 
Fed.  424 — Central  Trust  Co.  v.  Wabash,  St. 
L.  &  P.  R.  Co.  46  Fed.  31— Chicago,  R.  I. 
ft  P.  R.  Co.  ▼.  Union  R.  Co.  47  Fed.  20— 
Hamilton  v.  Savannah,  F.  &  W.  R.  Co.  40 
Fed.  425 — Campbell  v.  Argenta  Gold  ft  S. 
MIn.  Co.  51  Fed.  4 — Union  P.  R.  Co.  v. 
Chicago.  R.  I.  ft  P.  R.  Co.  2  C.  C.  A.  231, 
10  U.  S.  App.  98.  61  Fed.  317— Tod  ▼.  Ken- 
tucky Union  Land  Co.  57  Fed.  51— Atwood 
T.  Chicago.  R.  I.  k  P.  R.  Co.  72  Fed.  452— 
Bast  St.  Louis  Connecting  R.  Co.  v.  Jarvis, 
.34  C.  C.  A.  648,  92  Fed.  744— Central  Trust 
Co.  y.  Indiana  ft  L.  M.  R.  Co.  .39  C.  C.  A. 
225,  98  Fed.  670— Memphis  ft  C.  R.  Co.  v. 
Grayson.  88  Ala.  576.  16  Am.  St.  Rep.  76. 
7  So.  122 — .Tones  v.  Pennsylvania  R.  Co.  8 
Mackev.  202 — Plant  v.  Macon  Oil  ft  Ice  Co. 
103  Ga.  670,  30  S.  E.  567— Eel  River  R. 
Co.  V.  State,  155  Ind.  456.  67  N.  E.  388— 
Greenville  Compress  &  Warehouse  Co.  v. 
Planters'  Compress  ft  Warehouse  Co.  70  Miss. 
676.  35  Am.  St.  Rep.  681,  13  So.  870— 
State  ex  rel.  I^eese  v.  Atchison  ft  N.  R.  Co. 
24  Neb.  161,  8  Am.  St.  Rep.  164,  38  N.  W. 
4.3— Stockton  v.  Central  R.  Co.  50  N.  .T.  Eq. 
65.  17  L.R.A.  103.  24  Atl.  004— Camden  ft 
A.  R.  Co.  V.  May's  Landing  ft  E.  H.  City 
R.  Co.  48  N.  J.  L.  581,  7  Atl.  523— Jenkins 
V.  Auburn  City  R.  Co.  27  App.  Div.  558,  50 
N.  Y.  Supp.  852 — People  v.  North  River 
Sugar  Ref.  Co.  54  Hun,  385,  5  L.R.A.  302, 
7  N.  Y.  Supp.  406- -People  v.  New  York,  C. 
ft  St.  L.  R.  Co.  61  Hun,  72,  15  N.  Y.  Supp. 
6.35 — Ren f row  v.  Grimes,  6  Okla.  613.  52 
Pnc.  380 — Nnglee  v.  Alexandria  ft  F.  R. 
Co.  83  Va.  712.  5  Am.  St.  Rep.  308,  3  S.  E. 
360 — Ricketts  v.  Chesapeake  ft  O.  R.  Co.  33 
W.  Va.  436,  7  L.R.A.  35.5.  25  Am.  St.  Rop. 
001,  10  S.  E.  801— Smith  v.  Cornelius.  41 
W.  Va.  72,  30  L.R.A.  752.  23  S.  E.  590— 
Kennan  v.  Rundle,  81  Wis.  224,  51  N.  W. 
426. 

107.  Although  a  railroad    company    may 
have  suifieient  authority  to  make  a  lease  of 
its  road  for  ninety-nine  years    to    another, 
yet  if  the  latter  company  has  no  authority 
to  make  such  a  contract,  the  lease  is  void  as 
to  it;  and  as  to  other  companies  having  no 
power  to  guarantee   its  performance,  it   is 
void  also,  and  can  give  no  right  of  action 
against  them.     Pennsylvania   R.  Co.  v.  St. 
Louis  A.  &  T.  H.  R.  *Co.  118  U.  S.  290,  6 
Sup.  Ct.  Rep.   1094,  30:  83 
Cited  In  Central  Transp.  Co.  v.  Pullman's  Pal- 
ace Car  Co.  139  I'.  S.   45.  35  L.  ed.  6:J.   11 
Sup.  Ct.  Rep.  478    -Louisville  ft  N.  R.  Co.  v. 
Com.  161  TT.  S.  092,  40  L.  ed.  856,   16  Sup. 
Ct,  Rep.   714. 

108.  The  act  of  the  Illinois  le;xislature  of 
February  12,  1855.  is  a  sufficient  authority, 
on  the  part  of  the  St.  Louis,  Alton,  &  Terre 
Haute  Company,   to  make  a  lease    for    99 


years  to  the  Indianapolis  &  St.  Louis  Rail- 
way Company,  with  covenants  from  that 
company  for  the  payment  of  monthly  in- 
stalments of  rent,  to  keep  the  road  in  repair, 
and  to  keep  accounts  of  all  matters  con- 
nected w^ith  its  business  as  aflfecting  the 
amount  of  rent  to  be  paid.  Pennsylvania  R. 
Co.  V.  St.  Louis,  A.  &  T.  H.  R.  Co.  118  U.  S. 
290,  630,  6  Sup.  Ct.  Rep.  1094,  7  Sup.  Ct. 
Rep.  24,  30:  83,  284 

109.  A  statute  authorizing  a  corporation 
for  the  transportation  of  passengers  in  rail- 
road cars  constructed  and  owned  by  it,  to 
contract  with  other  corporations  for  the 
leasing  and  transfer  to  them  of  its  railway 
cars  and  other  personal  property,  does  not 
authorize  it  to  make  to  a  single  corporation 
an  absolute  transfer  or  a  long  lease  of  all 
its  personal  property,  moneys,  credits,  and 
rights  of  action,  and  to  deprive  itself  by 
covenant  of  the  right  to  exercise  its  fran- 
chise. Central  Transp.  Co.  v.  Pullman's 
Palace  Car  Co.  139  U.  S.  24,  11  Sup.  Ct. 
Rep.  478,  35:  55 
Cited  in   St<x:kton  v.  Central  R.  Co.  50  N.  J. 

Eq.  66,  17  L.R.A.  103,  24  Atl.  964 — Bath 
CJaslight  Co.  V.  Claffy,  151  N.  Y.  44,  36  L.R.A. 
671,  45  N.  E.  390— Coal  Creek  Min.  ft  Mfg. 
Co.  V.  Tennessoe  Coal.  Iron  ft  R.  Co.  100 
Tenn.  676,  62  S.  W.  162— Smith  r.  Corne- 
lius, 41  W.  Va.  72,  80  L.R.A.  752,  23  S.  E. 
590. 

110.  A  railroad  corporation  has  no  power 
to  lease  its  railroad  and  franchise  for  a 
term  of  999  years,  unless  expressly  author- 
ized by  the  state  which  created  it.  St. 
Louis,  V.  &  T.  H.  R.  Co.  v.  Terre  Haute  & 
I.  R.  Co.  145  U.  S.  393,  12  Sup.  Ct.  Rep. 
953,  36:  748 
Cited  in   I-ouisvlUe  ft  N.   R.  Co.  v.   Kentucky, 

161  U.  S.  684,  40  L.  ed.  853,  16  Sup.  Ct. 
Rep.  714— Union  P.  R.  Co.  v.  Chicago.  R.  I. 
ft  P.   R.  Co.   163   U.   S.   590,   41   L.  ed.   274, 

16  Sup.  Ct.  Rep.  1173— McCormick  v.  Mar- 
ket Nat.  Bank,  165  U.  S.  551,  41  L.  od.  822. 

17  Sup.  Ct.  Rep.  433 — California  Nat.  Bank 
v.  Kennedy,  167  U.  S.  367,  42  L.  od.  20fi. 
17  Sup.  Ct.  Rep.  831 — ^Renfrow  v.  (i rimes, 
6  OkJa.  613,  52  Pac.  389. 

111.  The  Indiana  statute  of  Feb.  23,  1853, 
authorizing  consolidation  of  railroads  and 
contracts  between  them  for  transportation, 
did  not  authorize  one  railroad  corporation 
to  make  a  perpetual  lease  of  its  railroad  to 
another  railroad  corporation.  St.  Louis,  V 
&  T.  H.  R.  Co.  v.  Terre  Haute  &  I.  R.  Co. 
145  IT.  S.  393,  12  Sup.  Ct.  Rep.  953,    36:  748 

112.  The  Illinois  statute  of  Feb.  16.  1865, 
which  provides  that  any  least'  by  a  railroiul 
company  of  Illinois,  made  without  the  writ- 
ten conspMt  of  the  Illinois  stockholder.**, 
shall  be  void,  was  for  their  benefit,  and  did 
not  prevent  an  excess  of  the  exercise  of  such 
powers  from  being  ratified  or  made  good  by 
e^loppel.  St.  Louis.  V.  &  T.  IT.  R.  Co.  v. 
Terre  Haute  &  I.  R.  Co.  145  U.  S.  393.  12 
Sup.  Ct.  Rep.  953,  36:  748 
Cited  In  Loul.svllle,  N.  A.  ft  C.  R.  Co.  v.  I^uU- 

vllle  Trust  Co.  174  U.  S.  572.  43  L  cd. 
1000.  19  Sup.  Ct.  Rep.  817— LoultrJTrte  Trust 
Co.  V.  Louisville,  N.  A.  ft  C.  R.  Co.  22  C. 
C.  A.  399,  43  U.  S.  App.  550.  75  Fed.  453 — 
Toledo.  St.  li.  ft  K.  C.  R.  Co.  v.  Continental 
Trust  Co.   36  C.   C.   A.   187,  05  Fed.  628 — 
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Howard  ▼.  Chesapeake  k  O.  R.  Co.  11  App. 
D.  C.  S42. 

113.  Under  the  Kentudcy  law  of  1868  giy- 
ing  authority  to  railroad  companies  in  that 
state  to  lease  other  railroads,  provided  the 
road  HO  leased  shall  he  so  connected  as  to 
form  a  continuous  line,  it  is  enough  that  by 
the  lease  the  connected  roads  form  a  con- 
tinuous line,  and  it  is  not  essential  that  the 
leased  line  be  an  extension  from  either 
terminus  of  the  lessor's  road.  It  was  not 
intended  to  prevent  a  company  with  a  long 
road  from  leasing  branches.  Hancock  v. 
Louisville  &  N.  R.  Co.  145  U.  S.  409,  112 
Sup.  Ct.  Rep.  969,  36:  755 

Graham  v.  Boston,  H.  &,  E.  R.  Co.  118  U.  S. 

161,  6  Sup.  Ct.  Rep.  1009,  30:  196 

1 14.  A  lease  of  a  railroad  with  its  termin- 
al facilities  should  not  be  construed  as  im- 
porting a  separate  lease  of  such  terminals, 
without  clear  language  to  that  effect.  Chi- 
cago, R.  I.  &,  P.  R.  Co.  V.  Denver  &  R.  G.  R. 
Co.  143  U.  S.  596,  12  Sup.  Ct.  Rep.  479, 

36:277 

115.  An  exception  of  the  ''shops  at  Bum- 
ham,"  in  the  general  granting  clause  of  a 
contract  for  the  joint  use  of  a  railroad, 
should  be  construed  to  include  all  of  the. 
property  at  Bumham,  which  was  purchased 
and  mostly  used  for  the  construction,  re- 
pairing, and  equipment  of  rolling-stock. 
Chicago,  R.  L  k  P.  R.  Co.  v.  Denver  &  R.  G. 
R  Co.  143  U.  S.  596,  12  Sup.  Ct.  Rep.  479, 

36:  277 
Cited  In  Michigan  C.  R.  Co.  v.  Pere  Marqaette 
R.  Co.   128  Mich.  347.  87  N.  W.  271. 

116.  Under  a  contract  for  the  joint  use 
by  lessor  and  lessee  of  a  railroad  and  termi- 
nal facilities,  the  lessee  has  a  right,  at  its 
option,  to  employ  its  separate  switching 
crews  and  operate  its  own  switching  engines 
in  the  yurds  of  the  lessor,  under  supervision, 
direction,  and  control,  however,  of  the  yard- 
master  or  other  properly  constituted  officer 
or  agent  of  the  lessor,  and  subject  to  the 
orders  and  instructions  of  such  yardmaster 
or  officer  or  agent.  Chicago,  R.  I.  &  P.  R. 
Co.  V.  Denver  &  R  G.  R.  Co.  143  U.  S.  596, 
12  Sup.  Ct.  Rep.  479,  36:  277 
Cited   in    Union    P.    R.   Co.    v.   Chicago.    R.    I. 

k  P.  R.  Co.  163  U.  S.  583,  41  L.  ed.  272,  10 
Sap.  Ct.  Rep.  1173. 

117.  The  work  of  cleaning  cars  by  a  les- 
sor of  the  joint  use  of  a  railroad,  including 
terminal  facilities,  should  be  done  by  the 
lessor,  with  its  own  utensils,  but  the  track 
facilities  should  be  furnished  by  the  lessee. 
If  the  lessor  desires  further  facilities,  it 
should  give  notice  to  the  lessee  of  its  desire; 
and  if  the  lessee  neglects  or  refuses  to  con- 
struct such  facilities,  the  lessor  may  con- 
struct the  same  and  have  the  right  to  Ube 
and  remove  them  during  the  term  of  the 
contract.  Chicago,  R.  I.  k  P.  R.  Co.  v. 
Denver  &  R  G.  R.  Co.  143  U.  S.  596,  12  Sup. 
Ct  Rep.  479,  35:  277 

118.  The  lessee  of  a  railroad,  not  being  in 
default  of  rent,  may  appropriate  the  surplus 
of  its  gross  earnings  to    the    payment    of 


interest  on  bonds  or  for  additional  equip' 
ment  of  its  road,  and  need  not  accumulate 
a  fund  to  meet  possible  contingencies  in  the 
future  in  respect  to  rent.  St.  I^uis.  A.  k 
T.  H.  R.  Co.  V.  Cleveland,  C.  C.  k  I.  R.  Co. 
125  U.  S.  658,  8  Sup.  Ct.  Rep.  1011,    31 :  832 

119.  By  a  lease  from  one  railroad  corpo- 
ration, of  its  railroad,  to  another  railroad 
corporation,  subject  to  a  previous  mortgage, 
the  lessee  covenanted  to  pay  the  interest  due 
on  the  mortgage  bonds,  and  the  two  corpora- 
tions executed  a  supplemental  agreement  by 
which  all  causes  of  action  for  breach  of  any 
agreement  contained  in  the  lease,  which  had 
arisen  since  its  execution,  were  mutually 
waived  and  released.  Held,  that  any  claim 
of  the  lessee  against  the  lessor,  or  against 
the  mortgaged  property,  for  money  paid  to 
take  up  coupons,  was  released  and  dis- 
charged. Stewart  v.  Hoyt,  111  U.  S.  373,  4 
Sup.  Ct.  Rep.  519,  28:  461 

120.  Where  one  railroad  company  leased 
and  surrendered  all  its  property  to  another 
railroad  company  for  the  purpose  of  procur- 
ing money  to  pay  liens  thereon,  and  the 
lessee  covenanted  in  effect  to  pay  and  dis- 
charge all  judgment  liens  founded  on  exist- 
ing claims,  and  to  return  the  demised  prop- 
erty to  the  lessor  at  the  end  of  the  lease, 
and  the  lessee  also  received  proceeds  of  the 
bonds  secured  by  a  trust  deed  on  the  prop- 
erty, the  owner  of  judgments  against  the 
lessor  is  entitled  to  a  decree  requiring  the 
lessee  to  pay  the  amount  of  such  judgments. 
Chicago,  M.  k  St.  P.  R.  Co.  v.  Third  Nat. 
Bank,  134  U.  S.  276,  10  Sup.  Ct.  Rep.  550, 

33:900 
Cited  In  Sidell  v.  Missouri  P.  R.  Co.  24  C.  C. 
A.  219,  51  U.  8.  App.  1,  78  Fed.  727— 
United  States  Capsule  Co.  t.  Isaacs,  23  Ind. 
App.  544,  55  N.  B.  832 — Grenell  v.  De- 
troit Gas  Co.  112  Mich.  73,  70  N.  W.  413— 
Bertbold  v.  Holladay-Kolts  Land  k  Lumber 
Co.  91  Mo.  App.  240 — Vance  v.  McNable  Coal 
k  Coke  Co.  92  Tenn.  60,  20  S.  W.  424 — Klos- 
tcrman  v.  Mason  County,  C.  R.  Co.  8  Wash. 
287,  36  Pac.  136. 

121.  A  railroad  corporation  cannot  escape 
the  performance  of  any  dutj  or  obligation 
imposed  by  its  charter  or  the  general  laws  of 
the  state,  by  a  voluntary  surrender  of  its 
road  into  the  hands  of  lessees.  Washington, 
A.  k  G.  R.  Co.  V.  Brown,  17  Wall.  445, 

21 :  675 
Diatingitiahed  in  Memphis  k  C.  R.  Co.  v.  Hoecti- 
ner,  14  C.  C.  A.  471,  31  U.  S.  App.  044,  67 
Fed.    457. 

Cited  in  Pennsylvania  R.  Co.  v.  Jones,  1.55  U. 
S.  350,  30  L.  ed.  182,  15  Sup.  Ct.  Rep.  ISO- 
Houston  k  T.  C.  R.  Co.  v.  Bowles.  168  U. 
S.  706,  42  L.  ed.  1213,  18  Sup.  Ct.  Rep. 
943 — Van  Dresser  v.  Oregon  R.  k  Nav.  Co. 
48  Fed.  204 — Pacific  Postal  Teleg.  Cable  Co. 
V.  Western  U.  Teleg.  Co.  50  B'ed.  495 — Arrow- 
smith  v.  Nashville  k  D.  R.  Co.  57  Fed.  171— 
Central  Trust  Co.  v.  Charlotte,  C.  k  A.  R. 
Co.  65  Fed.  261 — Southern  R.  Co.  v.  Bouk- 
night,  30  L.R.A.  828,  17  C.  C.  A.  188,  25 
U.  S.  App.  415,  70  Fe<i.  449— Iluklll  v.  Mnys- 
vllle  k  B.  S.  R.  Co.  72  Fed.  753— Averill  v. 
V.  Southern  R.  Co.  75  Fed.  741 — Ricketts  v. 
Birmingham  Street  R.  Co.  85  Ala.  605,  5 
So.  353 — Moore  v.  St.  Louis,  I.  M.  &  S.  R.  Co. 
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67  Ark.  395,  55  S.  W.  161 — Lee  r.  Southern 
P.  R.  Co.  116  Cal.  103.  38  L.R.A.  73.  58 
Am.  St.  Rep.  140.  47  Pac.  932 — Jones  ▼. 
Pennsylvania  R.  Co.  8  Mackey.  191 — Single- 
ton V.  Southwestern  R.  Co.  70  Ga.  468,  48 
Am.  Rep.  574 — Chattanooga,  R.  &  C.  R.  Co. 
V.  Llddell,  85  Oa.  494.  21  Am.  St.  Rep.  169, 
11  S.  E.  853 — Palmer  y.  Utah  &  N.  R.  Co. 

2  Idaho.  385,  16  Pac.  553— Balsley  ▼.  St. 
Louis.  A.  &  T.  H.  R.  Co.  119  111.  72,  59 
Am.  Rep.  784,  8  N.  E.  859 — Bower  ▼.  B. 
ft  S.  W.  R.  Co.  42  Iowa,  547— Smith  ▼. 
Atchison,  T.  ft  S.  F.  R.  Co.  25  Kan.  745 — 
Muntz  V.  Algiers  ft  6.  R.  Co.  Ill  La.  428, 
64  L.R.A.  225.  100  Am.  St.  Rep.  495,  35 
So.  624 — BrasUn  v.  Somerville  Horse  R.  Co. 
145  Mass.  68,  13  N.  E.  65 — ^A.  Backus  Jr. 
&  Sons  ▼.  Detroit  W.  Transit  ft  Junction  R. 
Co.  71  Mich.  655.  40  N.  W.  60 — Chollette  ▼. 
Omaha  ft  R.  Valley  R.  Co.  26  Neb.  168,  4 
L.R.A.  139,  41  N.  W.  1106— State.  New  Jer- 
sey Southern  R.  Co.,  Prosecutor,  t.  Railroad 
Comrs.  41  N.  J.  L.  248 — Jenkins  v.  Auburn 
City  R.  Co.  27  App.  Dlv.  558,  50  N.  Y.  Supp. 
852— Thorpe  r.  New  York  C.  ft  H.  R,  Co.  13 
Hun,  75 — Fisher  v.  Metropolitan  Eler.  R. 
Co.  34  Hun,  436 — Abbott  v.  Johnstown,  O.  A 
K.  Horse  R.  Co.  80  N.  Y.  30,  36  Am.  Rep. 
572 — Harden  v.  North  Carolina  R.  Co.  129  N. 
C.  361,  55  L.R.A.  789,  85  Am.  St.  Rep.  747, 
40  S.  E.  184— Lakin  ▼.  Willamette  Valley 
ft  Coast  R.  Co.  13  Or.  441.  57  Am.  Rep.  25, 
11  Pac.  68— Hanlon  v.  Philadelphia  ft  W.  C. 
Tump,  Road  Co.  182  Pa.  121,  37  Atl.  948— 
Pinkerton  v.  Pennsylvania  Traction  Co.  193 
Pa.  236,  44  Atl.  284 — National  Bank  ▼.  At- 
lanta ft  C.  Air  Line  R.  Co.  25  S.  C.  222 — Har- 
mon V.  Columbia  ft  6.  R.  Co.  28  S.  C.  404, 
13  Am.  St.  Rep.  686,  5  S.  E.  835 — Bouknight 
▼.   Charlotte,  C.  ft  A.  R.   Co.  41   S.  C.  421. 

19  S.  E.  915 — Parr  ▼.  Spartanburg,  U.  ft 
C.  R.  Co.  43  S.  C.  198,  49  Am.  St.  Rep.  826. 

20  S.  B.  1009 — Davis  v.  Atlantic  ft  C.  Air 
Line  R.  Co.  63  S.  C.  374,  41  S.  E.  468— 
Lock  V.  Franklin  ft  H.  Tamp.  Co.  100  Tenn. 
169,  47  S.  W.  133 — Central  ft  M.  R.  Co.  v. 
Morris,  68  Tex.  59,.  3  S.  W.  457 — East  Line 
ft  R.  River  R.  Co.  v.  Culberson,  72  Tex,  385, 

3  L.R.A.  571,  13  Am.  St.  Rep.  805,  10  S.  W. 
706 — >Naglee  v.  Alexandria  ft  F.  R.  Co.  83 
Va.  711,  5  Am.  St.  Rep.  308,  3  S.  B.  369— 
Herrman  v.  Great  Northern  R.  Co.  27  Wash. 
487.  57  L.R.A.  395.  68  Pac.  82— Rlcketts  v. 
Chesapeake  ft  O.  R.  Co.  33  W.  Va.  436,  7 
L.R.A.  355,  25  Am.  St.  Rep.  901,  10  S.  E. 
801. 

122.  The  Iowa  law  authorizing  a  railroad 
company  to  lease  its  railway,  and  providing 
that  the  lessee  company  shall  be  liable  to 
the  same  extent  as  the  lessor  company  was, 
does  not  discharge  the  lessor  company  from 
any  of  its  corporate  liabilities.  Chicago  ft 
N.  W.  R.  Co.  V.  Crane,  113  U.  S.  424,  5  Sup. 
Ct.  Rep.  578,  28:  1064 
Cited  in  Van  Dresser  v.  Oregon  R.  ft  Nav.  Co. 

48  Fed.  204 — Pacific  Postal  Teleg.  Cable  Co. 
V.  Westem  U.  Teleg.  Co.  50  Fed.  405 — Arrow- 
smith  V.  Nashville  ft  D.  R.  Co.  57  Fed.  175 
— WllUard  v.  Spartanburg,  U.  ft  C.  R.  Co. 
124  Fed.  800. 

123.  A  lease  by  a  railroad  company  to 
another  company,  by  which  the  latter  as- 
sumed to  pay  the  damages  under  a  traffic 
contract,  is  a  personal  obligation,  and  does 
not  confer  any  right  in  the  land  to  enforce 
the  performance  of  the  contract.  Des 
Moines  &  Ft.  D.  R.  Co.  v.  Wabash,  St.  L. 
ft  P.  R.  Co.  135  U.  S.  576,  10  Sup.  Ct.  Rep. 
753,  34: 243 


124.  A  lease  by  a  city  of  batture  to  a  rail- 
road company  in  order  to  permit  the  exten- 
sion of  its  tracks  from  a  terminus  which  it 
had  contracted  to  establish  under  an  ordi- 
nance which  made  that  a  suspensive  condi- 
tion is  subject  to  the  same  condition.  New 
Orleans  v.  Texas  ft  P.  R.  Co.  171  U.  S.  312, 
18  Sup.  Ct.  Rep.  875,  43:  178 

125.  The  mere  payment  of  rent  under  a 
lease  by  a  city  of  batture,  which  is  subject 
to  a-  suspensive  condition,  does  not  change 
the  nature  of  the  condition  or  work  an  es- 
toppel. New  Orleans  v.  Texas  ft  P.  R.  Co. 
171  U.  S.  312, 18  Sup.  Ct.  Rep.  875,    43:  178 

126.  Where  trustees  of  a  mortgage  on  a 
railroad  took  possession  of  the  road  and 
also  of  a  road  which  had  been  leased  by  the 
mortgagor  corporation,  and  at  once  notified 
the  owners  of  the  leased  road  and  the  trus- 
tees under  a  mortgage  thereon  that  they 
declined  to  assume,  affirm,  or  in  any  way 
ratify  said  lease,  and,  unless  the  parties 
notified  should  otherwise  elect,  they  would 
continue  to  operate  said  road  temporarily 
and  for  such  compensation  as  it  might  fairly 
be  worth, — their  obligation  to  pay  for  the 
use  and  occupation  was  to  the  company  that 
owned  the  road;  and  there  was  neither 
privity  of  contract  nor  privity  of  estate  be- 
tween them  and  the  trustee  or  assignee  of 
said  lease.  Milwaukee  ft  N.  R.  Co.  v.  Brool^s 
Locomotive  Works,  121  U.  S.  430,  7  Sup.  Ct 
Rep.  1094,  30:  995 

<—  Editorial  notes. 

[Liability  of  lessor  for  injuries  caused  by 
negligence  of  lessee  or  licensee  company. 
44  L.R.A.  737. 

Liability  of  railroad  lessee  or  licensee  to 
its  servant  for  condition  of  track.  6  L.RJL 
(NJS.)   787.] 


VI.  Tra/Ho  Arrangements  or  Joint  Ui 


Liability  of  Operator  of  Train,  see  Carriers, 
12. 

Liability  of  Railroad  Company  to  Connect- 
ing Carrier  for  Loss  of  Cars  by  Fire, 
see  Carriers,  206a. 

Liability  to  Passenger  of  Operating  Com- 
pany, see  Carriers,  24. 

Validity  of  Exclusive  Contract  for  Express 
Service,  see  Carriers,  271. 

Agreement  to  Sell  Commodities  as  Evading 
Interstate  Commerce  Act,  see  Carriers, 
292,  293. 

Contract  as  to  Carriage  Over  Connecting 
Lines,  see  Carriers,  186-191. 

Stock  Yard  Connection,  see  Carriers,  314, 
315. 

Powers  of  Directors  and  Stockholders  where 
Railroads  Operated  Jointly,  see  Corpo- 
rations, 427a,  428. 

Presumption  of  Consent  to  Enter  into  Al- 
liance, see  Evidence,  799. 

Evidence  of  Management,  see  Evidence, 
2318. 

Mortgage  by  Parties  to,  see  Mortgage,  €2. 
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Specific  Performance  of  Contract  as  to  Use 
of  Road,  see  Specific  Performance,  31, 
44-46. 

See  also  supra,   115,  117;   infra,  141. 

127.  Under  tbe  Constitution  of  Colorado, 
one  railroad  has  not  a  constitutional  right, 
which  a  court  of  chancery  can  enforce  by  a 
decree  for  specific  performance,  to  form  the 
same  business  connection  and  make  the 
same  traffic  arrangement  with  another  com- 
pany as  the  latter  grants  to  or  makes  with 
any  competing  company  operating  a  con- 
nected road.  Atchison,  T.  &  S.  F.  R.  Co.  v. 
Denver  k  N.  O.  R.  Co.  110  U.  S.  667,  4  Sup. 
Ct.  Rep.  185,  28:  291 

128.  A  bridge  oyer  a  river,  the  principal 
pnrpose  and  use  of  which  is  for  the  passage 
of  railroad  trains,  is  a  railroad,  and  the 
bridge  company  is  a  railroad  company, 
within  the  meaning  of  statutes  authorizing 
a  railroad  to  make  contracts  with  other  rail- 
road companies  for  the  purpose  of  securing 
a  continuous  line  for  transportation.  Pitts- 
burg, C.  &.  St.  L.  R.  Co.  V.  Keokuk  &.  U. 
Bridge  Co.  131  U.  8.  371,  9  Sup.  Ct.  Rep. 
770,  33:  157 
Cited   In   Olln   v.   Tlmken,    155   U.    8.    156.    39 

L.  ed.  106,  15  Sup.  Ct.  Rep.  49 — Pearsall 
V.  Great  Northern  R.  Co.  73  Fed.  937. 

129.  A  contract  by  a  railroad  company  to 
let  another  company  run  trains  over  its 
tracks  in  a  city  and  viciniiy,  with  full, 
equal,  and  joint  possession  and  use  of  the 
tracks,  but  subject  to  the  orders  of  the  offi- 
cers of  the  former  company,  being  really  an 
agreement  for  trackage  rights  with  com- 
pensation on  a  mileage  or  wheelage  basis, 
although  it  is  called  a  lease  and  the  so- 
ealled  lessee  is  to  haul  its  trains  with  its 
own  engines, — is  not  ultra  vires  because 
not  expressly  authorized  by  statute.  Union 
P.  R.  Co.  V.  Chicago,  R.  I.  &  P.  R.  Co.  163 
U.  S.  564,  16  Sup.  Ct.  Rep.  1173,  41 :  265 
Cited   In    De   La    Yevgne   Refrigerating    Mach. 

Co.  T.  German  Sav.  Inst.  175  TJ.  9.  59,  44 
L.  ed.  72,  20  Sup.  Ct.  Rep.  20 — Pikes  Peak 
Power  Co.  y.  Colorado  Springs,  44  C.  C.  A. 
845,  105  Fed.  13 — ^Mason  City  &  F.  D.  R. 
Co.  Y.  Union  P.  R.  Co.  124  Fed.  411— Cum- 
berland Teleph.  &  Teleg.  Co.  ▼.  EvansTllle, 
127  Fed.  190 — Michigan  C.  R.  Co.  t.  Pere 
Marquette  R.  Co.  128  Mich.  347,  87  N.  W. 
271. 

130.  A  restriction  on  the  power  of  the 
Union  Pacific  Railroad  Company  to  operate 
any  line  of  road  other  than  that  which  Con- 
gress had  specifically  authorized  it  to  con- 
struct does  not  prevent  it  from  making  a 
valid  contract  to  run  trains  for  an  agreed 
compensation  by  mileage,  for  45  miles  over 
another  railroad.  Union  P.  R.  Co.  v.  Chi- 
cago, R.  I.  &  P.  R.  Cb.  163  U.  S.  564,  16 
Sup.  Ct.  Rep.  1173,  41 :  265 
CiUd  in   Union  P.   R.   Co.  ▼.  Chicago  R.  I.  & 

P.  R.  Co.  164  III.  105,  45  N.  E.  488. 

131.  The  power  of  the  Union  Pacific  Rail- 
road Company  to  grant  to  the  Chicago,  Rock 
Island  ft  Pacific  Railway  Company  the  right 
to  run  trains  with  engines  over  the  bridge 
between  Council  Bluffs  and  Omaha  extends 


to  the  use  of  the  approaches  and  terminal 
facilities  in  those  cities,  with  a  track  about 
4  miles  long  to  South  Omaha,  where  the 
tracks  of  the  companies  connect.  Union  P. 
R.  Co.  V.  Chicago,  R.  I.  A  P.  R.  Co.  163  U. 
S.  564,  16  Sup.  Ct.  Rep.  1173,  41 :  265 

132.  The  Union  Pacific  Railroad  Company 
was  required  to  permit  the  trains  of  all 
roads  terminating  at  the  Missouri  river  at 
Omaha  to  use  its  bridge  at  that  point  up  to 
the  fair  limits  of  capacity,  and  upon  pay- 
ment of  reasonable  compensation,  by  the  act 
of  February  24,  1871  (16  SUt.  at  L.  430, 
chap.  67),  authorizing  the  construction  of 
the  bridge  and  providing  that  for  its  use 
and  protection  the  company  should  be  em- 
powered, governed,  and  limited  by  the  pro- 
visions of  the  act  of  July  25,  1866  (14  Stat. 
at  L.  244,  chap.  246),  to  authorize  the  con- 
struction of  certain  bridges,  and  to  estab- 
lish them  as  post  roads,  since  it  must  have 
been  intended  by  that  provision  to  incorpo- 
rate not  only  those  provisions  of  the  earlier 
act  in  terms  .applied  to  all  the  bridges  there- 
in authorized,  but  also  the  provision  for 
joint  use,  applied  to  substantially  all  the 
bridges,  although,  in  reference  to  a  single 
bridge,  other  and  special  directions  were 
made.  Union  P.  R.  Co.  v.  Mason  City  ft 
Ft.  D.  R.  Co.  199  U.  S.  160,  26  Sup.  Ct.  Rep. 
19,  50:  134 

133.  The  privilege  of  using  the  right  of 
way  of  a  railroad  company  through  a  park, 
and  also  the  terminus  of  the  line,  which, 
under  an  agreement  with  park  commission- 
ers through  whom  the  right  of  way  is  ob- 
tained, the  company  is  lx>und  to  grant  to 
other  companies,  includes  the  right  to  use 
its  tracks,  where  there  is  no  space  left  for 
additional  tracks.  Joy  v.  St.  Louis,  138  U. 
S.  1,  11  Sup.  Ct.  Rep.  243,  34:  843 

134-6.  A  railroad  company  which  takes 
from  another  a  deed  of  an  undivided  half  of 
the  right  of  way  and  all  other  franchises 
and  privileges  in  a  park,  under  a  contract  to 
give  the  other  the  use  of  its  own  track 
through  a  tunnel  and  cut  near  the  park  on 
receipt  of  certain  payments,  in  default  of 
which  it  should  be  the  sole  owner  of  the 
road  through  the  park,  after  it  becomes  the 
sole  owner  must  permit  other  roads,  for  a 
fair  and  equitable  compensation,  to  use  the 
line,  not  only  through  the  park,  but  through 
the  tunnel  and  cut,  to  its  terminus  in  the 
city,  where  by  a  contemporaneous  tripartite 
agreement  between  the  two  companies  and 
the  park  commissioners  it  was  given  a  joint 
use  of  the  line  through  the  park  on  the 
terms  of  the  contract  between  the  companies, 
and  imder  the  same  terms  and  conditions 
imposed  upon  the  other  company  which  it 
"assumed,''  and  by  another  clause  the  other 
company,  owning  the  line  in  the  park,  was 
obliged,  on  payment  of  fair  and  equitable 
compensation  to  be  agreed  'upon,  to  permit 
other  companies  to  use  the  right  of  way 
through  the  park.  Joy  v.  St.  Louis,  138  U. 
S.  1,  11  Sup.  Ct.  Rep.  243,  34:  843 

Cited  in   Union   Depot   R.   Co.   v.   Southern   U. 

Co.  105  Mo.  571,  16  S.  W.  920. 
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VII.  Indebtedness  and  Liens. 

Right  to  be  Adjudged  Bankrupt,  see  Bank- 
ruptcy, 11. 

Franchise  as  Assets,  see  Bankruptcy,  101. 

Bonds  of,  see  Bonds,  IV. 

Validity  and  Effect  of  Foreign  Reorganiza- 
tion Scheme,  see  Conflict  of  Laws,  147, 
147a. 

Constitutionality  of  Statute  for  Sinking 
Fund  to  Meet  Debts  Due  the  United 
States,  see  Constitutional  Law,  442- 
444. 

Lessee's  Liability  to  Pay  Judgment  against 
Lessor,  see  supra,  120. 

Propriety  of  Judicial  Sale  in  Parcels,  see 
Judicial  Sale,  32,  33. 

See  also  supra,  120. 

136.  The  property  of  a  railroad  company 
is  not  held  under  any  such  trust  to  apply  it 
to  the  payment  of  its  debts  as  to  restrict 
its  use  for  any  other  lawful  purpose,  it  mat- 
ters not  how  meritorious  the  demand  of  the 
creditor  may  be.  Fogg  v.  Blair,  133  U.  S. 
r.:^4.  10  Sup.  Ct.  Rep.  338,  33:  721 

Cited  In  Clark  v.  Bever,  130  U.  S.  113,  35 
L.  ed.  95,  11  Sup.  Ct.  Rep.  468 — Holllns  T. 
Brierlleld  Coal  &  I.  Co.  150  U.  S.  384,  37  L. 
ed.  1117,  14  Sup,  Ct.  Rep.  127 — Gould  v. 
Little  Rock,  M.  R.  &  T.  R.  Co.  52  Fed.  OSS- 
Chattanooga,  R.  &  C.  R.  Co.  T.  Evans,  14  C. 
C.  A.  123,  31  U.  S.  App.  432,  66  Fed.  817— 
Chllds  ▼.  N.  B.  Carlstein  Co.  76  Fed.  90— 
Doe  ▼.  Northwestern  Coal  A  Transp.  Co. 
78  Fed.  71 — Lackawana  Iron  &  Coal  Co.  ▼. 
Farmers'  Loan  ft  T.  Co.  24  C.  C.  A.  405, 
52  U.  S.  App.  91,  70  Fed.  210— National 
Bank  of  Commerce  r.  Allen,  88  C.  C.  A. 
176,  61  U.  S.  App.  102,  90  Fed.  661— Med- 
berry  ▼.  Troutman,  94  Fed.  956— Central 
Trust  Co.  ▼.  California  ft  N.  R.  Co.  110  Fed. 
75 — American  Ezch.  Nat.  Bank  ▼.  Ward, 
55  L.R.A.  859,  49  C.  C.  A.  616,  111  Fed. 
787— Coler  v.  Allen,  62  C.  C.  A,  390,  114 
Fed.  610 — 0*Bear  Jewelry  Co.  ▼.  Volfer,  106 
Ala.  223.  28  L.R.A.  714,  54  Am.  St.  Rep. 
31.  17  So.  525 — Burcbinell  ▼.  Bennett.  10 
Colo,  App.  506,  52  Pac.  51 — Gilbert  v.  Wash- 
ington Beneficial  Endowment  Asso.  10  App. 
n.    C.    339— Gottlieb    v.   Miller,    154    III.    52, 

39  N.  E.  992 — Rockford  Wholesale  Grocery 
Co.  T.  Standard  Grocery  ft  Meat  Co.  175  111. 
93,  67  Am.  St.  Rep.  205,  51  N.  E.  642— 
First  Nat.  Bank  ▼.  Dovetail  Body  ft  Gear  Co. 
143  Ind.  553,  52  Am.  St.  Rep.  435,  40  N.  E. 
810 — Henderson  r.  Indiana  Trust  Co.  143  Ind. 
567,  40  N.  E.  516— State  Trust  Co.  v.  Tur- 
ner. Ill  Iowa.  673.  53  L.R.A.  140,  82  N.  W. 
1029 — Grand  De  Tour  Plow  Co.  v.  Rude 
Bros.  Mfg.  Co.  60  Kan.  148.  55  Pac.  848 — 
Fear  v.  Bartlett,  81  Md.  443,  33  L.R.A.  724, 
32  Atl.  322 — Hospes  v.  Northwestern  Mfg. 
ft  Car.  Co.  48  Minn.  192.  15  T^.R.A.  472. 
31  Am.  St.  Rep.  637.  50  N.  W.  1117— Al- 
berger  v.  National  Bank  of  Commerce,  123 
Mo.  323,  27  S.  W.  657— Waggoner-Gates  Mill. 
Co.  T.  Ziegler-Zaiss  Commission  Co.  128 
Mo.  491,  31  S.  W.  28— Shaw  v.  Robinson. 
ft  8.  Co.  50  Neb.  415.  69  N.  W.  947— Al- 
bright V.  Texas  S.  F.  ft  N.  R.  Co.  8  N.  M. 
439,   46  Pac.   448 — Hawkins   v.   Donnerberg, 

40  Or.  105,  66  Pac.  601 — Lyons-Thomas 
Hardware  Co.  v.  Perry  Stove  Mfg.  Co.  86 
Tex.  165.  22  L.R.A.  816.  24  S.  W.  16— 
Weycth  Hardware  Mfg.  Co.  r.  James-Spen- 
cer-Bateman  Co.  15  Utah.  130,  47  Pac.  604— 
Ballln  V.  Merchants'  Exch.  Bank  89  Wis.  280. 
27   L.R.A.   361,  46  Am.   St.  Rep.   834.  61   N. 


W.  1118 — Slack  ▼.  Northwestern  Nat.  Bank, 
103  Wis.  68,  74  Am.  St.  Bep.  841,  79  N.  W. 
51. 

liiens. 

Effect  of  Decree  as  to  Liens,  see  Judg- 
ment, 687. 

Lien  of  Judgment  on  Property  of,  see 
Judgment,  884,  885. 

Mechanics'  Lien,  see  Mechanics'  Liens, 
5,  10-lOd,  19,  21,  24,  29,  31. 

Mortgages  by,  see  Corporations,  VI.  f ; 
Mortgage. 

Jurisdiction  of  Foreclosure  of  Interstate 
Line,  see  Courts,  59. 

Power  of  Federal  Courts  to  Foreclose 
Mortgages  on,  see  Courts,  871,  872. 

Judicial  Notice  of  Effect  of  Foreclosure 
of  Railroad  Mortgage,  see  Evi- 
dence, 128. 

Leviability  of  Personal  Property  of 
Mortgaged  Railroad  on  Execution, 
see  Execution,  23. 

Conclusiveness  of  Decree  in  Foreclosure 
Suit,  see  Judgment,  646-648. 

Subrogation  of  Holders  of  Liens,  see 
Subrogation,  22. 

137-8.  The  creditor  of  a  railroad  com- 
pany must  obtain  a  lien  on  the  property  of 
the  company,  or  security  in  some  other 
form,  or  he  will  have  to  take  his  chances 
with  all  other  creditors  to  obtain  payment 
in  the  ordinary  course  of  legal  proceedings 
for  the  collection  of  debts.  Fogg  v.  Blair. 
133  U.  S.  534,  10  Sup.  Ct.  Rep.  338,  33:721 
Cited  in  Barstow   v.   Pine   Bluff,   M.  &  N.   O. 

R.  Co.  57  Ark.  338,  21  S.  W.  652. 

139.  Where  certificates  of  the  receiver  of 
a  railroad  were  hypothecated  for  90  cents  on 
the  dollar,  the  holder  thereof  is  entitled, 
under  the  decree,  to  a  lien  on  the  road  to 
the  extent  of  the  moneys  actually  advanced 
by  him  and  applied  by  the  receiver  .to  the 
benefit  of  the  trust  estate.  Swann  v.  Clarlc, 
110  U.  S.  602,  4  Sup.  Ct  Rep.  241,  28:  256 

140.  The  Kentucky  &  Qreat  Eastern  Rail- 
road Construction  Company  acquired  no 
ownership  of,  or  lien  on,  the  constructed 
road  between  Newport  and  Catlettsburgh, 
under  its  contract  of  May  22,  1873,  with  the 
Kentucky  &  Great  Eastern  Railway  Com- 
pany for  the  construction  of  said  road.  The 
vague  provision  for  giving  the  Construction 
Company  all  the  earnings  of  the  road  '^dur- 
ing  construction"  and  "until  accepted"  can- 
not be  construed  as  giving  a  lien  when  that 
would  be  inconsistent  with  the  whole  tenor 
of  the  instrument.  Wright  v.  Kentuckv  & 
G.  E.  R.  Co.  117  U.  S.  72,  6  Sup.  Ct.  Rep. 
697,  29: 821 

141.  Where  a  contract  for  a  traffic  ar- 
rangement, made  between  two  railroad  com- 
panies, declares  that  the  contract  and  any 
damages  for  the  breach  of  the  same  shall 
be  a  continuing  lien  upon  the  roads  of  the 
contracting  parties,  this  does  not  constitute 
a  lien  runzzing  with  the  land  when  by  due 
course  of  law  it  has  passed  into  other  han'ds, 
although  it  may  be  a  valid  contract  person- 
ally enforceable  between  the  parties.  Des 
Moines  &  Ft.  D.  R.  Go.  v.  Wabash,  St.  L. 
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&  P.  R.  Co.  135  U.  S.  576,  10  Sup.  Ct.  Rep. 
753,  34:  243 

142.  A  bondholder  having  a  statutory  lien 
on  a  railroad  must,  to  avail  himself  of  it, 
induce  the  trustees  to  proceed  to  foreclose 
it  in  the  mode  pointed  out  by  the  statute. 
Florida  V.  Anderson,  91  U.  S.  667,  23:  290 
Cited  in   Ltttlefleld   ▼.    Internal   Improy.    Fund 

(Llttlefield  v.  Bloxham)  117  U.  S.  420.  29 
L.  ed.  930,  6  Sup.  Ct.  Rep.  703 — Union  Trust 
Co.  ▼.  Southern  Inland  Nav.  &  Improv.  Co. 
130  r.  S.  567.  32  L.  ed.  1043.  9  Sup.  Ct. 
Rep.  606 — Western  DIv.  Western  N.  C.  R. 
Co.  V.  Drew,  3  Woods,  700,  Fed.  Cas.  No. 
17,434 — Bound  v.  South  Carolina  R.  Co.  71 
Fed.  55 — Robinson  y.  Springfield  Co.  21  Fla. 
233. 

143.  A  state  act  by  which  bonds  of  the 
state  were  authorized  to  be  issued  to  a  rail- 
road company,  which  bonds,  it  was  enacted, 
should  constitute  a  first  lien  and  mortgage 
upon  the  road  and  property  of  the  company, 
creates  a  valid  lien  upon  all  the  lands  of  the 
company,  including  those  not  used  as  a  road- 
way.     Wilson    V.    Boyce,    92    U.    S.    320. 

23:  608 
OUed  in  St.  Louis,  I.  M.  4c  8.  R.  Co.  y.  McGee, 
115  U.  S.  476.  29  L.  ed.  449,  6  Sup.  Ct. 
Rep.  123 — Alabama  y.  Montague,  117  U. 
8.  610,  29  L.  ed.  1003,  e  Sup.  Ct.  Rep. 
911 — Calhoun  y.  Memphis  ft  P.  R.  Co.  2 
Flipp.  448,  Fed.  Cas.  No.  2,309 — Parker 
y.  New  Orleans,  B.  R.  ft  V.  R.  Co.  33  Fed. 
696 — Wilson  v.  Ward  Lumber  Co.  67  Fed. 
679 — Morgan  y.  Donovan,  68  Ala.  263 — 
Johnson  y.  Grissard,  51  Ark.  414,  3  L.R.A. 
T96.  11  S.  W.  585— Hlggins  y.  Iliggins,  121 
Cai.  489,  66  Am.  St.  Rep.  57,  53  Pac.  1081 
— Leslie  V.  Merrick,  99  Ind.  184 — Roehl  y. 
Haumesser,  114  Ind.  314,  15  N.  E.  345— 
Knowlton  y.  Dolan,  151  Ind.  86,  51  N.  E. 
97 — Slater  y.  Breese,  36  Mich.  81 — Howard 
y.  Iron  ft  r.and  Co.  62  Minn.  301,  64  N. 
W.  896— "'•«^«»lMippI  Valley  Co.  y.  Chicago, 
St.  L.  ft  N.  O.  It.  Co.  58  Miss.  908.  38  Am. 
Rep.  348 — Tishomingo  Say.  Inst.  y.  Allen, 
76  Miss.  133,  23  So.  958— Chouteau  y.  Allen, 
70  Mo.  327— Wilson  y.  Beckwlth,  140  Mo. 
373,  41  S.  W.  985 — Campbell  y.  Morgan, 
68  Hnn,  494,  22  N.  T.  Supp.  1001— Chap- 
man y.  Pittsburg,  C.  ft  St.  L.  R.  Co.  26  W. 
Ta.  331. 

144.  The  lien  of  the  United  States  bonds 
issued  as  a  subsidy  to  the  Kansas  Pacific 
Railway  Company  applies  to  the  net  earn- 
ings from  the  first  393  15/16  miles  east  of 
the  100th  meridian,  which  was  all  that  the 
company  was  originally  authorized  to  oon- 
fitruct.  United  States  v.  Denver  P.  R.  & 
Teleg.  Co.  99  U.  S.  460,  25:  291 
Cit€d   in    TTnited   States   y.   Central   P.   R.    Co. 

118  r.  S.  240,  30  L.  ed.  175,  6  Sup.  Ct.  Rep. 
1038— Union  P.  R.  Co.  y.  United  States,  16 
Ct.  CI.  358 — Central  P.  R.  Co.  y.  United 
States.  21  Ct.  CI.  182. 

145.  Where  the  Constitution  of  a  state 
prohibits  the  legislature  from  releasing  the 
lien  held  by  the  state  upon  any  railroad, 
it  does  not  prohibit  the  sale  of  any  claims 
held  by  the  state  against  a  railroad  company, 
but  means  only  that,  while  the  debt  re- 
mains, the  legislature  may  not  let  go  the 
security  for  it.  It  does  not  forbid  selling 
the  railroad  or  compromising  the  debt  to 
the  state  for  less  than  the  entire  sum,  and 


releasing  the  lien   upon   the  consummation 

of  the  compromise.    Woodson  v.  Murdock,  22 

Wall.    351,  22:  716 

Cited    In    Ketchum    y.    Pacific    R.    Co.    4    Dill, 

85,   Fed.   Cas.  No.  7,739— Cleyeland  City  R. 

Co.  y.  Cleyeland,  94  Fed.  408— St.  Louis,  I. 

M.  &  S.  R.  Co.  y.  Loftln,  30  Ark.  701— State 

ex    rel.    Rolston   y.    Chappell,    74   Mo.    347 — 

Opinion   of  the  Justices,  66   N.   H.   655,   33 

Atl.  1076. 

146-7.  Where  trustees  of  the  internal  im- 
provement fund,  who  guaranteed  bonds  of  a 
railroad,  have  sold  the  road  by  virtue  of  a 
lien  or  mortgage  created  by  statute,  and  a 
vendor's  lien  is  created  for  part  of  the  pur- 
chase money,  the  original  lien  of  the  bonds 
represented  by  the  trustees  is  consumniuted 
and  merged  in  the  title  acquired  by  the 
purchasers;  and  a  consent  decree  obtained 
by  some  of  the  original  bondholders  for  the 
sale  of  the  road  to  pay  their  bonds,  in  a 
proceeding  in  which  the  trustees  are  not 
represented,  nor  the  state,  which  has  a 
statutory  lien  upon  the  road,  is  an  inequi- 
table interference  with  and  fraud  upon  their 
rights.     Florida  v.  Anderson,  91  U.  S.  667, 

23:  290 

Priorities. 

Priority  of  Mechanics'  Lien,  see  Estop 
pel,  309. 

Injunction  against  Sale  by  Junior  Bond- 
holders of  Property  Covered  by 
First  Mortgages  the  Security  of 
which  is  Insufficient,  see  Injunc- 
tion, 114. 

148.  The  principle  applicable  to  marftirao 
cases   which   gives    priority   of   lien    to   the 
last   creditor    furnishing    supplies    and    r. 
pairs  for  the  conservation  of  the  ship  or  vo^^ 
age  does  not  apply  to  railroads.    Galvestun 
H.  &  H.  R.  Co.  V.  Cowdrey,  11  Wall.  45C. 

20:  1?9 
Cited  in  Fogg  v.  Blair.  133  U.  S.  539,  33  L. 
ed.  724,  10  Sup.  Ct.  Rep.  338— Farmers' 
Loan  4c  T.  Co.  y.  Kansas  City,  W.  &  N.  W. 
R.  Co.  53  Fed.  190 — Farmers'  Loan  &  T. 
Co.  y.  Northern  P.  R.  Co.  68  Fed.  40— 
Atlantic  Trust  Co.  v.  Dana,  62  C.  C.  A.  677, 
128  Fed.  229. 

149.  A  statute  to  create  a  lien  on  a  rail- 
road, overriding  all  liens  or  encumbrancer 
prior  and  subsequent,  must  be  very  e.x- 
plicit  and  positive.  Cincinnati  v.  Morgan, 
3  Wall.  275,  18:  146 


VIII.  Operation;    Negligence    of    Cotn^ 

pany. 

a.  In  General;  Failure  to  Fence. 

Discrimination  as  to  Speed  of  Train,  ace 
Constitutional   Law,    268. 

Police  Power  as  to,  see  Constitutional  Law, 
862-864. 

State  Rules  or  Decisions  as  to  Liability  of 
Servant's  Act  as  Binding  Rules  in  Fed- 
eral Courts,  see  Courts,  2020-2022. 

Compelling  Operation  of  Road  over  Bridge, 
see  Mandamus,  212. 
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Negligence  in  Maintaining  Turntable,  see 
Negligence,  17,  18. 

Negligence  in  Maintaining  Slack  Pit,  see 
Negligence,  19,  20. 

Special  Legislation  as  to,  see  supra,  120. 

Liability  for  Negligent  Operation  of  Rail- 
road under  Receiver,  see  Receivers,  88- 
93. 

150.  A  joint  liability  of  several  railroad 
companies  having  the  same  operating  and 
accounting  officers  exists  for  a  collision  be- 
tween trains  on  a  road  the  parts  of  which 
are  owned  by  them  separately,  but  which 
is  managed  and  controlled  for  their  common 
use,  and  the  gross  earnings  of  which  go  in- 
to the  hands  of  a  common  treasurer  for 
division  among  them  after  paying  operating 
expenses,  according  to  some  rule  not  defi- 
nitely shown,  but  apparently  in  proportion 
to  the  miles  of  tracK  owned  by  each,  where 
at  the  time  of  the  collision  on  a  portion  of 
the  road  owned  by  one  company  the  engineer 
and  fireman  of  the  train  in  fault  were  em- 
ployees of  another  company  while  the  con- 
ductor and  brakeman  were  employees  of  a 
third  company  which  owned  tlie  engine, 
while  a  pilot  employed  by  the  three  com- 
panies was  in  charge  of  the  other  train. 
Pennsylvania  R.  Co.  v.  Jones,  155  U.  S. 
333,  15  Sup.  Ct.  Rep.  136,  39:  176 
Cited  in   St.   T^uls  A  S.   F.   R.   Co.   v.  James, 

161  U.  S.  570.  40  L.  ed.  811,  16  Sop.  Ct. 
Rep.  621 — Houston  &  T.  C.  R.  Co.  v.  Bowles, 
168  U.  S.  706,  42  L.  ed.  1213,  18  Sup.  Ct. 
Uep.  943 — St.  Louis,  I.  M.  &  S.  R.  Co.  v. 
Ewing,  51  C.  C.  A.  680,  114  Fed.  1020— 
Lehigh  Valley  R.  Co.  v.  Dupont,  64  C.  C. 
A.  484,  128  Fed.  846 — Chespr  ke  &  O.  R. 
Co.  V.  Howard,  14  A  pp.  D.  C.  1172. 

ijlditorlal  notes. 

Act  of  God  as  relieving  from  liability. 

35:458 

[When  injury  to  live  stock  is  done  "by" 
or  "caused  by"  railroad  train  or  engine, 
within  meaning  of  statutes.    14  L.RA.  841. 

Negligence  of  railroad  company  as  to  fly- 
ing switches  or  detached  cars.    18  L.R.A.  63. 

Liability  of  railroad  company  for  accident 
caused  by  wrongful  act  of  stranger.  22  L.R. 
A.  306. 

Statute  imposing  absolute  liability  for  in- 
jury to  animals.  25  L.R.A.  161. 

Statute  making  railroad  companies  ab- 
solutely responsible  for  damages.  25  L.R.A. 
161. 

Duty  to  maintain  lookout  on  railroad 
trains.     25  L.R.A.  287. 

Liability  for  killing  dogs.  37  L.RA.  659. 

Compelling  lighting  of  tracks  in  muni- 
cipality. 41  L.RJI.  422. 

Duty  to  keep  gates  in  railroad  fence 
closed.     49  L.R.A.  625. 

Right  to  keep  trespassers  from  track  or 
right  of  way.     66  L.R.A.  587. 

What  motive  power  may  be  used.  2  L.R. 
A.(N.S.)    138. 

Power  of  municipality  to  require  safety 
gates  at  crossing.     3  L.R.A.(N.2S.)    141.] 

Duty  to  operate  as  one  continnous  line. 

151.  The  railroad  bridge  between  Omaha 
in  Nebraska,  and  Council  Bluffs  in  Iowa,  is 


a  part  of  the  Union  Pacific  Railroad,  whose 
eastern  terminus,  under  the  act  of  Congress 
of  July  1,  1862,  is  defined  as  "a  point  on 
the  western  boundary  of  the  state  of  Iowa;" 
and  the  company  must  use  the  bridge  as 
part  of  its  eontinouus  line  connecting  with 
the  Iowa  roads.  Union  P.  R.  Co.  y.  Hall, 
91  U.  S.  343,  23:428 

Cited  in  Union  P.  R.  Co.  v.  United  States, 
117  U.  S.  361,  29  L.  ed.  928.  6  Sup.  Ct.  Rep. 
772 — ^Union  P.  R.  Co.  v.  Chicago.  R.  I.  & 
P.  R.  Co.  163  U.  S.  688.  41  L.  ed.  274,  11 
Sup.  Ct.  Rep.  1173 — Union  P.  R.  Co.  v. 
United  States,  13  Ct.  CI.  497— Union  P.  R. 
Co.  V.  United  States,  20  Ct.  CI.  105 — Union 
P.  R.  Co.  V.  Pottawattamie  County,  4  Dili. 
499,  Fed.  Cas.  No.  14,384 — Hughes  v.  North- 
ern P.  R.  Co.  9  Sawy.  827,  18  Fed.  116 — 
Union  P.  R.  Co.  v.  Chicago,  R.  I.  &  P.  R. 
Co.  2  C.  C.  A.  187,  10  U  S.  App.  98,  51 
Fed.  321— Jack  v.  Williams,  113  Fed.  820 
— People  ex  rel.  State  Harbor  Comrs.  v.  Pot- 
rero  &  B.  V.  R.  Co.  67  Cal.  167,  7  Pac.  445 — 
Council  Bluffs  V.  Kansas  City,  St.  J.  &  C. 
B.  R.  Co.  45  Iowa,  375,  24  Am.  Rep.  773 
— Brownell  v.  Old  Colony  R.  Co.  164  Mass. 
32,  29  L.R.A.  171,  49  Am.  St.  Rep.  442, 
41  N.  B.  107 — Chicago,  B.  ft  Q.  R.  Co.  r. 
Richardson  County,  61  Neb.  529,  85  N.  W. 
532— Kendall  v.  Green,  67  N.  H.  567,  42 
Atl.  178 — Sherwood  v.  Atlantic  ft  D.  R.  Co. 
94  Va.  306,  26  8.  B.  943. 

Lack  of  fence. 

Equal  Protection  as  to,  see  Constitu- 
tional Law,  282-284. 

Around  Slack  Pit,  see  Negligence,  19, 
20. 

Applicability  of  State  Law  to  Land  In- 
cluded in  Military  Reservation,  see 
States,  90. 

152.  Although  in  case  of  injury  to  persons 
by  reason  of  the  failure  of  a  railroad  com- 
pany to  erect  a  fence  which  it  was  required 
by  law  to  build,  such  default  is  not  con- 
clusive of  the  liability  of  the  company,  irre- 
spective of  negligence,  yet  an  action  will 
lie  for  the  personal  injury;  and  this  breach 
of  duty  will  be  evidence  of  negligenoe.  Hayes 
V.  Michigan  C.  R.  Co.  Ill  U.  S.  228.  4  Sup. 
Ct.  Rep.  369,  28:410 

Cited  in  Union  P.  R.  Co.  v.  McDonald,  152 
U.  S.  283,  38  L.  ed.  443,  14  Sup.  Ct.  Rep. 
619 — Richelieu  ft  O.  Nav.  Co.  v.  Boston 
M.  Ins.  Co.  26  Fed.  602 — Northern  P.  R. 
Co.  V.  Sullivan,  3  C.  C.  A.  514,  10  U.  S. 
App.  473,  53  Fed.  221 — Atchison,  T.  ft  8.  F. 
R.  Co.  V.  Reesman,  23  L.R.A.  770,  9  C.  C. 
A.  23,  19  U.  S.  App.  596.  60  Fed.  374— 
Cudahy  Packing  Co.  v.  Anthes,  54  C.  C.  A. 
506,  117  Fed.  120— Montelth  v.  Kokomo 
Wood  Enameling  Co.  159  Ind.  153,  58  L.R.A. 
946,  64  N.  E.  610 — Fath  v.  Tower  Grove 
ft  L.  R.  Co.  105  Mo.  548,  18  L.R.A.  78,  16 
S.  W.  913 — Sullivan  v.  Mlssonrl  P.  R.  Co. 
117  Mo.  240,  23  S.  W.  149 — Frontier  Steam 
Laundry  Co.  v.  Connolly  (Neb.)  68  L.R.A. 
427,  101  N.  W.  995— Weller  v.  McCormick, 
52  N.  J.  L.  472,  8  L.R.A.  799.  19  Atl.  1101 
— Van  Norden  v.  Robinson,  45  Hun,  57.3 — 
Fisher  v.  Cambridge.  57  Hun,  300,  10  N. 
Y.  Supp.  623 — Lake  Shore  ft  M.  S.  R.  Co. 
V.  Lfldtke,  69  Ohio  St.  398,  69  N.  B.  65.1 
— Davidson  v.  Schuylkill  Traction  Co.  4 
Pa.  Super.  Ct.  95— Weeks  v.  McNulty,  101 
Tenn.  503,  43  L.R.A.  188.  70  Am.  St.  Ren, 
693.  48  S.  W.  809— Chesapeake  ft  O.  R.  Co. 
V.    American    F.xch.    Bank,   92   Ya.   504,    44 
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LJLA.   457,    23    8.    E.   935— Klatt   ▼.    N.    C. 
Foster  Lumber  Co.   97  Wis.  647,  73  N.  W. 

153.  Although  the  want  of  a  railroad 
fence  vms  not  the  efficient  cause  {cauaa 
causans)  of  an  inquiry,  yet  if  it  was  causa 
time  qua  non  (a  cause  which,  if  it  had  not 
existed,  the  injury  would  not  have  taken 
place),  the  company  is  liable.  Hayes  v. 
Michigan  C.  R.  Co.  Ill  U.  S.  228,  4  Sup. 
Ct.  Rep.  369,  28:  410 

Contributory  negli^nce. 

154.  A  railroad  company  owes  to  the  gen- 
eral public  or  to  individuals  who  may  be  in 
the  streets  through  which  its  tracks  are 
laid  the  duty  of  using  reasonable  diligence 
to  see  to  it  that  those  persons  who  are  on 
its  trains  shall  not  be  guilty  of  any  act 
which  may  reasonably  be  called  dangerous 
and  liable  to  result  in  injuries  to  persons 
on  the  street.  Fletcher  v.  Baltimore  &  P. 
R.  Co.  168  U.  S.  135,  18  Sup.  Ct  Rep.  35, 

42:411 

155.  Going  upon  the  track  of  a  railroad 
without  looking  to  see  whether  any  train 
is  coming  is,  both  as  to  travelers  on  the 
highway  and  employees  on  the  road,  negli- 
gence. 'Elliott  V.  Chicago,  M.  k  St.  P.  R. 
Co.  150  U.  S.  245,  14  Sup.  Ct.  Rep.  85, 

37:  1068 
Cited  in  Warner  v.  Baltimore  k  O.  R.  Co. 
168  U.  S.  345,  42  L.  ed.  496,  18  Sup.  Ct. 
Rep-  68 — Blount  r.  Grand  Trunk  R.  Co.  9 
C.  C.  A.  529.  22  U.  S.  App.  129,  61  Fed. 
378— KIrtley  v.  Chicago,  M.  k  St.  P.  R.  Co. 
65  Fed.  393 — Kansas  City,  Ft.  S.  k  M. 
R.  Co.  V.  Cook,  28  L.R.A.  187,  13  C.  C.  A. 
874.  31  U.  S.  App.  277,  66  Fed.  123— 
Cincinnati,  N.  O.  k  T.  P.  R.  Co.  v.  Farra, 
13  C.  C.  A.  607,  31  U.  8.  App.  306,  66  Fed. 
501— McGliee  v.  White.  13  C.  C.  A.  611,  31 
U.  S.  App.  366,  66  Fed.  505— St.  Louis  & 
8.  F.  R.  Co.  V.  Bennett,  16  C.  C.  A.  304,  32 
U.  S.  App.  621,  69  Fed.  629— St.  LouIb  ft 
8.  F.  R.  Co.  T.  Whittle,  20  C.  C.  A.  200, 
40  U.  S.  App.  23,  74  Fed.  300— Pyle  v. 
Clark.  75  Fed.  646 — Kansas  ft  T.  Coal  Co. 
T-  Reld,  29  C.  C.  A.  480,  57  U.  S.  App.  464, 
85  Fed.  918 — Graven  v.  Macr^od,  35  C. 
C.  A.  49.  92  Fed.  849— Stowell  v.  Erie  R. 
Co.  39  C.  C.  A.  148,  98  Fed.  523 — McCann 
V.  Chicago.  M.  ft  St.  P.  B.  Co.  44  C.  C.  A. 
571.  105  Fed.  484— Louisville  ft  N.  R.  Co. 
V.  McCllsh,  53  C.  C.  A.  65.  115  Fed.  273— 
Warner  v.  Baltimore  ft  O.  R.  Co.  7  App.  D. 
C.  86 — Bohl  V.  Dell  Rapids,  15  S.  D.  624, 
91  N.  W.  315 — Tobey  v.  Burlington,  C.  R. 
ft  N.  R.  Co.  94  Iowa,  271,  33  L.R.A.  501, 
62  N.  W.  761 — Loring  v.  Kansas  City,  Ft. 
8.  ft  M.  R.  Co.  128  Mo.  359,  31  S.  W.  6 
— Mtxsell  V.  New  York,  N.  H.  ft  H.  R.  Co. 
22  Misc.  77.  49  N.  Y.  Supp.  413 — Wabash 
R.  Co.  y.  Sklles,  64  Ohio  St.  472,  60  N.  E. 
576. 

h.  Injury  to  Persons  on  or  Near  Tracks 

Trespassers* ' 

Sleeping    Car    Employees    as    Servants    of 

Railroad,  see  Carriers,  23. 
Inference   of   Negligence   from   Running   at 

Unlawful  Speed,  see  Evidence,  389. 
Variance    Between    Allegations    and    Proof, 

see  Evidence,  2768. 


Cause  of  Injury  as  Question  for  Jury,  see 
Trial,  147. 

Cause  of  Death  when  Question  for  Jury, 
see  Trial,  438. 

Presumption  as  to  Exercise  of  Ihie  Care, 
see  Evidence,  418,  419. 

Question  of  Law  or  Fact  as  to  Contribu- 
tory Negligence,  see  Trial,  402,  402a. 

Correctness  of  Instruction  as  to  Contribu- 
tory Negligence,  see  Trial,  621. 

Editorial  notes. 

Contributory  negligence  of  trespassers  or 
persons  on  track.  36:  1064 

Duty  toward  persons  on  track.     36:  1064 

[Duty  to  avoid  injury  to  helpless  persons 
on  track.  69  L.R.A.  523. 

Right  of  persons  in  charge  of  train  to 
presume  that  child  will  get  out  of  danger. 
6  L.R.A.(N.S.)    283. 

Liability  of  railroad  company  for  personal 
injuries  by  objects  thrown  from  moving 
train.     6  L.R.A.(N.S.)   581] 

Trespassers. 

Evidence  of  Prior  Trespasses,  see  Evi- 
dence, 2147. 

156.  A  person  is  not  ipso  facto  a  tres- 
passer in  crossing  railroad  tracks  laid 
through  the  streets  of  a  city  upon,  or  sub- 
stantially upon,  the  level  of  the  street, 
although  he  crosses  at  any  point  where  it  is 
convenient  for  his  to  do  so,  instead  of  go- 
ing to  a  regular  street  crossing.  Baltimore 
&  P.  R.  Co.  V.  Cumberland,  176  U.  S.  232, 
20  Sup.  Ct.  Rep.  280,  44:  447 
Cited  in  Booth  v.  Union  Terminal  R.  Co.  126 

Iowa,  13,  101  N.  W.  147. 

157.  A  railroad  company,  while  not  bound 
to  the  same  degree  of  care  in  regard  to 
strangers  who  are  unlawfully  upon  its  prem- 
ises that  it  owes  to  passengers  is  liable,  to 
such  strangers  for  injuries  from  its  negli- 
gence or  its  tortious  acts.  Sioux  City  k 
P.  R.  Co.  V.  Stout,  17  Wall.  657,  21 :  745 
Union  P.  R.  v.  McDonald,  152  U.  S.  262, 

14  Sup.  Ct.  Rep.  619,  38:  434 

Criticised  and  Limited  in  Rltz  v.  Wheellnfirt  45 
W.  Va.  269,  43  L.R.A.  162,  31  S.  E.  093. 

Distinguished  in  Barney  v.  Hannibal  k  St.  J. 

II.  Co.  126  Mo.  385,  26  L.R.A.  851,  28  S. 
W.  1069. 

Disapproved  in  Walsh  v.  Fltchburff  R.  Co.  145 
N.  Y.  307,  27  L.R.A.  726,  45  Am.  St.  Rep. 
615.    39   N.   E.   1068. 

Cited  in  Wbitehoiise  v.  Grand  Trunk  R.  Co. 
2  Haskell,  204,  Fed.  Cas.  No.  17.565— Clark 
V.  Canadian  P.  R.  Co.  69  Fed.  545 — Newark 
Electric  Light  k  P.  Co.  v.  Garden,  37  L.R.A. 
728,  23  C.  C.  A.  652,  39  U.  S.  App.  416. 
78  Fed.  77 — Illinois  C.  R.  Co.  v.  Jones,  37 
C.  q.  A.  112,  95  Fed.  375 — Smith  v.  Hop- 
kins, 57  C.  C.  A.  196,  120  Fed.  924— Mc- 
Cabe  V.  American  Woolen  Co.  124  Fed.  285 — 
Alabama  G.  S.  R.  Co.  r.  Crocker,  131  Ala. 
590,  31  So.  561 — George  v.  Los  Angeles  R. 
Co.  126  Cal.  364,  46  L.R.A.  831,  77  Am. 
St.  Rep.  184,  58  Pac.  819 — ^Kopplekom  v. 
Colorado  Cement  Pipe  Co.  16  Colo.  App.  277. 
54  L.R.A.  285,  64  Pac.  1047— O'lxjary  v. 
Brooks  Elevator  Co.  7  N.  D.  560,  41  L.R.A. 
679,  75  N.  W.  919— Pekin  v.  McMahon,  134 

III.  149,  27  L.R.A.  209.  45  Am.  St.  Rep. 
114.  39  N.  E.  484— Union  Stock  Yards  & 
Transit    Co.    v.    Rourke.    10    HI.    App.    481 


4972 


RAILROADS,  VIU.  % 


Pekin  V.  McMahon.  53  III.  App.  104— Talty 
V.  Atlantic,  92  Iowa,  143,  60  N.  W.  516 — 
Thomas  v.  Chicago.  M.  &  St.  P.  R.  Co.  93 
Iowa,  257,  61  N.  W.  967 — Hansen  v.  State 
Bank  Bldg.  Co.  100  Iowa.  676,  69  N.  W. 
1020 — Bddington  v.  Burlington  C-  R-  &  N. 
R.  Co.  116  Iowa,  414.  67  L.R.A.  563.  90 
N.  W.  95 — Chicago,  K.  A  W.  R.  Co.  v.  Bock- 
oven,  53  Kan.  287,  36  Pac.  322 — Klnchlow 
Y.  Midland  Elevator  Co.  57  Kan.  378,  46  Pac. 
703 — Fredericks  v.  Illinois  C.  R.  Co.  46 
La.  Ann.  1187,  15  So.  413 — Mergenthaler 
V.  Klrby,  79  Md.  186,  47  Am.  St.  Rep. 
371,  28  Atl.  1065 — K*umeler  v.  City  Electric 
R.  Co.  116  Mich.  311,  40  L.R.A.  387,  72 
Am.  St.  Rep.  525,  74  K.  W.  481— Ryan  v. 
Towar,  J28  Mich.  467,  55  L.R.A.  312,  92 
Am.  Rep.  481,  87  N.  W,  644— Keffe  v.  Mil- 
waukee  &  St.  P.  R.  Co.  21  Minn.  213,  18 
Am.  Rep.  393 — Mackey  v.  Vicksburg,  64  Miss. 
783,  2  So.  178— Wltte  v. .  Stifel,  126  Mo. 
302,  47  Am.  St.  Rep.  668,  28  S.  W.  891 
— Porter  v.  Auheuser-Busch  Brewing  Asso. 
24  Mo.  App.  4 — Chicago,  B.  &  Q.  R.  Co.  v. 
Krayenbuhl,  65  Neb.  900,  59  L.R.A.  923,  91 
N.  W.  880 — Danbeck  v.  New  Jersey  Traction 
Co.  57  N.  J.  L.  467,  31  Atl.  1038— Turess  v. 
New  York  S.  &  W.  R.  Co.  61  N.  J.  L.  316, 
40  Atl.  614 — Delaware,  L.  &  W.  R.  Co.  v. 
Reich.  61  N.  J.  L.  638,  41  L.R.A.  833.  68 
Am.  St.  Rep.  727,  40  Atl.  682 — Travell  v. 
Bannerman,  71  App.  Div.  445,  75  N.  Y. 
Supp.  866 — Walsh  v.  Fitchburg  R.  Co.  78 
Hun,  4.  28  N.  Y.  Supp.  1097— Schmidt  v. 
Cook,  4  Mlsc  87.  28  N.  Y.  Supp.  799— 
Kramer  v.   Southern  R,   Co.   127   N.  C.   330, 

52  L.R.A.  360,  37  S.  E.  408 — Ann  Arbor 
R.  Co.  V.  Klnz,  68  Ohio  St.  226,  67  N.  E. 
479 — Arnold  v.  Pennsylvania  R.  Co.  115  Pa. 
140,  2  Am.  St.  Rep.  542,  8  Atl.  213— En- 
right  V.  Pittsburg  Junction  R.  Co.  198  Pa. 
171.  53  L.R.A.  332,  82  Am.  St.  Rep.  795, 
47  Atl.  938 — Paolino  v.  McKcndall,  24  R.  I. 
437,   60   L.R.A.    135,   96   Am.    St.    Rep.   736, 

53  Atl.  268 — Buccl  v.  Waterman,  25  R.  I. 
127.  54  Atl.  1059— East  Tennessee  &  W.  N. 
C.  R.  Co.  V.  Cargtlle,  105  Tenn.  631,  59  S. 
W.  141— Williams  v.  Nashville,  106  Tenn. 
535,  63  S.  W.  231— Evansich  v.  Gulf  C.  A 
S.  F.  R.  Co.  57  Tex.  125 — Missouri,  K.  ft  T. 
R.  Co.  V.  Edwards,  90  Tex.  70,  32  L.R.A. 
827,  36  S.  W.  430 — Dobbins  v.  Missouri,  K. 
ft  T.  R.  Co.  91  Tex.  63,  38  L.R.A.  575,  60 
Am.  St.  Rep.  856,  41  S.  W.  62 — Uthermoh- 
len  V.  Bogg's  Run  Hln.  ft  Mfg.  Co.  50  W. 
Va.  461,  55  LR.A.  918,  88  Am.  St.  Rep. 
884,  40  S.  E.  410 — Conroy  v.  Chicago,  St.  P. 
M.  ft  O.  R.  Co.  96  Wis.  256,  38  L.R.A.  423. 
70  N.  W.  486. 

—  Editorial  notes. 

Duty  toward  trespassers.  36:  1064 

[Liability  of  railways  for  injuries  to  chil- 
dren trespassing  on  turntable.  14  L.RA. 
781. 

Care  required  of  railroad  companies  to 
prevent  injuring  small  children  upon  the 
track.    25  L.R.A.  784. 

Liability  of  railroad  companies  for  injury 
to  children  playing  on  turntables.  4  L.RA. 
(N.S.)   80. 

Duty  to  keep  lookout  for  trespassers.  8 
L.R.A.(N.S.)  1069. 

Duty  to  moderate  speed  of  train  where 
trespassers  are  to  be  anticipated.  11  L.R.A. 
(N.S.)   352.] 


c.  Ao€^dents  at  Crossings, 

Passengers  Crossing  Tracks,  see  Carriers,  52, 
53. 

Evidence  of  Knowledge  of  Existence  of  High- 
way, see  Evidence,  2075. 

Duty  Towards  Employee  to  Give  Crossing 
Signal,  see  Master  and  Servant,  165. 

Power  of  Municipality  as  to  Grade  Cross- 
ings, see  Municipal  Corporations,  43. 

Proximate  Cause  of  Injury,  see  Proximate 
Cause,  8. 

Negligence  of  Street  Car  Driver  at  Crossings 
see  Street  Railways,  31. 

158,  The  fact  that  a  statute  provides  for 
certain  precautions  at  a  railroad  crossing 
will  not  relieve  a  railroad  company  from 
adopting  such  other  measures  as  public 
safetv  and  common  prudence  dictate.  Grand 
Trunk  R.  Co.  v.  Ives,  144  U.  S.  408.  12  Sup. 
Ct.  Rep.  679,  38:  485 
Cited   In    Kowalskt   v.    Chlcaj^o   G.   W.    R.   Co. 

84  Fed.  589 — Coulter  v.  Great  Northern  R. 
Co.  5  N.  D.  584.  67  N.  W.  1046— KInyon  v. 
Chicago  k  N.  W:  R.  Co.  118  Iowa,  355,  96 
Am.  St.  Rep.  382,  92  N.  W.  40— Hall  v. 
Ogden  City  Street  R.  Co.  13  Utah,  254,  57 
Am.  St.  Rep.  726,  44  Pac.   1046. 

159,  Neither  the  legislature  nor  railroad 
commissioners  can  arbitrarily  determine  in 
advance  what  shall  constitute  ordinary  care 
or  reasonable  prudence  in  a  railroad  com- 
pany at  a  crossing.  Each  case  must  stand 
upon  its  own  merits,  and  the  question  is 
ordinarily  one  for  the  jury  to  determine. 
Grand  Trunk  R.  Co.  v.  Ives,  144  U.  S.  408, 
12  Sup.  Ct.  Rep.  679,  36:  485 
Cited   in   Vallance  v.   Boston   &   A.    R.   Co.   55 

Fed.  365 — Atchison,  T.  &  S.  F.  R.  Co.  v 
McClurjf,  8  C.  C.  A.  327,  19  U.  S.  App.  346, 
69  Fed.  864 — Chicago  G.  W.  R.  Co.  v. 
Kowalskl,  34  C.  C.  A.  3,  92  Fed.  312 — 
Illinois  C.  R.  Co.  V.  Jones,  37  C.  C.  A.  Ill, 
95  Fed.  375— New  York,  L.  &  W.  R.  Co.  v. 
Moore,  45  C.  C.  A.  24,  105  Fed.  728— Deln- 
ware.  L.  &  W.  R.  Co.  v.  Devore,  52  C.  C. 
A.  79.  114  Fed.  157— Baltimore  &  O.  R.  Co. 
V.  Adams,  10  App.  D.  C.  106 — Le  B(»au  v. 
Pittsburg,  C.  C.  &  St.  L.  R.  Co.  69  111.  App. 
559 — Wlllet  V.  Mlchls:an  C.  R.  Co.  114 
Mich.  416,  72  N.  W.  260— Bradley  v.  Ohio 
River  &  C.  R.  Co.  126  N.  C.  740.  36  S.  E. 
181 — Sauthof  V.  Granger,  19  R.  I.  608.  3;> 
Atl.  300 — Missouri,  K.  &  T.  R.  Co.  v.  Magee, 
92  Tex.  620,  50  S.  W.  1013— English  v. 
Southern    P.    Co.    13    Utah,    421,    35    L.R.A. 

160,  57  Am.   St.   Rep.   772,  45   Pac.   47. 

160.  Tlie  severing  of  a  train  of  cars  in  the 
nighttime,  leaving  a  part  of  them,  uncon- 
trolled otherwise  than  by  ordinary  brakes^ 
to  run  across  a  public  highway  at  grade, 
without  some  warning  by  a  flaiirmnu,  or  by 
bell  or  whistle,  or  some  other  effective  mode, 
that  they  were  approjiching, — constitutes 
negligence  upon  the  part  of  the  railroad 
company.  Delaware,  L.  k  W.  R.  Co.  v.  Con- 
verse, 139  U.  S.  469,  11  Sup.  Ct.  Rep.  569, 

35:  2ia 
Cited  In  Bakor  v.  Knnsas  City.  Ft.  S.  &  M.  R. 

Co.    122    Mo.    508.    26    So.    20— Northern    P. 

R.  Co.  V.  Sullivan,  3  C.  C.  A.  515,  10  TT.  S. 

App.   473,   53   Fod.    222— Chlcapo.   M.    &   St. 

P.  R.  Co.  V.  McArthur,  3  C.  C.  A.  598.  10  U> 

S.   App.   547.  53   Fed.  468— Florida  C.  &  P. 


RAILROADS,  VIII.   c. 


4973 


R.  Co.  V.  Foxworth.  41  Pla.  68,  79  Am.  St. 
Rep.  149.  25  Ro.  338 — Chlcngo  Je  A.  R.  Co. 
T.  SnHdf»ra,  55  111.  App.  92 — York  v.  Maine 
C.  R.  Co.  84  Me.  123,  18  L.R.A.  61,  24  AU. 
790— Smith  V.  Maine  C.  R.  Co.  87  Me.  349, 
32  Atl.  9G7 — Stevens  v.  Mlssonri  P.  R.  Co. 
67  Mo.  App.  362 — Bowen  v.  New  York  C. 
Jb  H.  R.  R.  Co.  89  Hun.  596,  35  N.  Y.  Supp. 
400 — Promer  v.  Milwaukee,  L.  S.  ft  W.  R. 
Co.  90  Wis.  221,  48  Am.  St.  Rep.  906,  03 
N.   W.   90. 

161.  When  the  warning  signals  are  un- 
ai'ailing  and  inter\-ening  objects  prevent 
those  approaching  a  railroad  from  seeing  a 
coming  train,  greater  caution  should  be 
exercised  by  the  railroad:  and,  if  an  un- 
fi  lacked  speed  is  desirable,  a  watchman 
should  be  stationed  at  the  crossing.  Con- 
tinental Improv.  Co.  v.  Stead,  95  U.  S.  161, 

24:403 
Cited  In  Thomas  r.  Delaware,  L.  ft  W.  R.  Co. 
19  Blatchf.  535,  8  Fed.  731 — Tucker  v.  Dun- 
can, 4  Woods.  654,  9  Fed.  872 — Chicago  ft 
N.  W.  R.  Co.  T.  Netolicky,  14  C.  C.  A.  621. 
32  U.  S.  App.  108,  67  Fed.  671— Chesa- 
peake ft  O.  R.  Co.  ▼.  Steele,  29  C.  C.  A.  85, 
54  U  S.  App.  550,  84  Fed.  97 — Weisa  v. 
Bethlehem  Iron  Co.  31  C.  C.  A.  376,  59 
r.  S.  App.  627,  88  Fed.  36— Little  Rock  ft 
Ft  S.  R.  Co.  V.  Callen  (Little  Rock  ft  Ft. 
8.  R.  Co.  r.  Dlnsemann)  54  Ark.  435,  16  S. 
W.  169— Nehrbas  v.  Central  P.  R.  Co.  62 
Cal.  3-33 — Pittsburgh,  C.  ft  St.  L.  R.  Co. 
▼.  Yuodt.  78  Ind.  375,  41  Am.  Rep.  580 — 
Indianapolis  ft  V.  R.  Co.  v.  McLln,  82  lud. 
446 — Lake  Shore  ft  M.  S.  R.  Co.  t.  Mcln- 
toah.  140  Ind.  278,  38  N.  E.  476 — Northern 
C.  R.  Co.  y.  Medlary,  86  Md.  174,  37  Atl. 
796 — Ormsbee  v.  Boston  ft  P.  R.  Corp.  14 
R.  I.  104,  51  Am.  Rep.  354 — Olson  v. 
Oregon  Short  Line  R.  Co.  24  Utah,  469,  68 
Pac.  148 — Marks  v.  Petersbnrg  R.  Co.  88 
Va.  4,  13  S.  E.  299— Xorthem  P.  R.  Co.  v. 
Holmes,    3    Wash.    Terr.    552,    18    Pac.    70. 

162.  The  obligations,  rights,  and  duties  of 
railroads  and  travelers  upon  highway  cross- 
ings are  mutual  and  reciprocal,  and  no 
greater  degree  of  care  is  required  of  one 
than  of  the  other.  Texas  ft  P.  R.  Co.  v. 
Cody,  166  U.  S.  606,  17  Sup.  Ct.  Rep.  703, 

41:  1132 
Cited  in  Norton  y.  North  Carolina  R.  Co.  122 
N.  C.  932.  29  S.  E.  886. 

163.  Both  railroads  and  travelers  upon  in- 
tersecting highways  are  charged  with  the 
mutual  duty  of  keeping  a  careful  lookout 
for  danger ;  and  both  must  use  the  degree  of 
diligence  a  prudent  man  would  exercise  un- 
der the  circtunstances.  Continental  Improv. 
Co.  V.  Stead,  95  U.  S.  161,  24:403 
Cited  in  Baltimore  ft  O.  R.  Co.  v.  Griffith,  150 

U.  S.  608.  40  L.  ed.  277,  16  Sup.  Ct.  Rep. 
103 — Texas  ft  P.  R.  Co.  v.  Gentry,  163  U. 
fi.  .368.  41  L.  ed.  193.  16  Sup.  Ct.  Rep. 
1104 — Texas  ft  P.  R.  Co.  v.  Cody,  166  U. 
S.  614,  41  L.  ed.  1135,  17  Sup.  Ct.  Rep. 
703 — Srhofield  v.  Chica/fO,  M.  ft  St.  P.  R. 
Co.  2  McCrary,  271,  8  Fed.  490— Atchison, 
T.  ft  S.  F.  R.  Co.  V.  McClursr,  8  C.  C.  A. 
325.  19  r.  S.  App.  340,  59  Fed.  8C2— Chlca- 
ICO.  R.  I.  ft  P.  R.  Co.  V.  Sharp,  11  C.  C.  A. 
339.  27  U.  S.  App.  334,  63  Fed  534 — North - 
em  P.  R.  Co.  v.  Freeman.  27  C.  C.  A.  4.'>9, 
48  U.  8.  App.  T57,  83  Fed.  84 — Baltimore  ft 
O.  R.  Co.  V.  Anderson,  29  C.  C.  A  238.  56 
tJ.  8.  App.  137,  85  Fed.  416— Illinois  C. 
m.  Co.  T.   Jones,    37   C.  C.   A.   116,   95   Fed. 


379— Northern  P.  R.  Co.  v.  Spike,  57  C.  C.  A 
386.  121  Fed.  46 — Johnson  v.  Baltimore  ft 
P.  R.  Co.  6  Mackey,  236 — Baltimore  ft  P.  R. 
Co.  V.  Colway,  6  App.  D.  C.  166 — EckluR- 
ton  ft  S.  H.  R.  Co.  V.  Hunter,  6  App.  D.  C. 
309 — Terre  Haute  ft  I.  R.  Co.  v.  Brunker,  128 
Ind.  550,  26  N.  E.  178— Chicago,  St.  L.  ft  P. 
R.  Co.  V.  Spilker,  134  Ind.  400,  33  N.  E. 
280 — Pittsburgh,  C.  ft  St.  L.  R.  Co.  v.  Ben- 
nett,  9  Ind.  App.  99,  35  N.  E.  1033— Chi- 
cago, R.  I.  ft  P.  R.  Co.  V.  Pounds,  1  Ind. 
Terr.  55,  35  S.  W.  249 — Funston  v.  rMca-ro, 
R.  I.  ft  P.  R.  Co.  61  Iowa.  462,  16  N.  W. 
518 — Wichita  ft  W.  R.  Co.  v.  Davis,  37 
Kan.  748,  1  Am.  St.  Rop.  275,  16  Pac.  78— 
Atchison,  T.  ft  S.  F.  R.  Co.  v.  Morgan,  43 
Kan.  13,  22  Pac.  995— Atchison,  T.  ft  S.  F. 
R.  Co.  V.  Conlon,  9  Kan.  App.  120,  67  Pac. 
1063— Louisville  ft  N.  R.  Co.  y.  Clark,  105 
Ky.  581,  49  S.  W.  323— Brown  v.  Texas  ft 
P.  R.  Co.  42  La.  Ann.  354,  21  Am.  St.  Rep. 
374,  7  So.  682 — Lesan  v.  Maine  C.  R.  Co. 
77  Me.  89— Smith  v.  M^lne  C.  R.  Co.  87  Me. 
347,  32  Atl.  967— Day  v.  Boston  ft  M.  R.  Co. 
97  Me.  534,  55  Atl.  420— Baltimore  ft  O. 
R.  Co.  y.  Owings,  65  Md.  511,  5  Atl.  329— 
Grostick  y.  Detroit,  L.  ft  N.  R.  Co.  90  Mich. 
617,  51  N.  W.  667— Hutchinson  y.  St.  Paul, 
M.  ft  M.  R.  Co.  32  Minn.  402,  21  N.  W.  212 
— Stlllson  V.  Hannibal  ft  St.  J.  R.  Co.  07 
Mo.   676 — Zimmerman   v.    Hannibal  ft   St.   J. 

B.  Co.   71   Mo.   490— Frlck   ▼.    St.   Louis.   K. 

C.  ft  N.  B.  Co.  75  Mo.  611— Huntress  v. 
Boston  ft  M.  R.  Co.  66  N.  H.  188,  40  Am. 
St.  Rep.  600,  34  Atl.  154 — Gahagan  v.  Bos- 
ton ft  M.  R.  Co.  70  N.  H.  443,  56  L.R.A. 
484,  50  Atl.  146— Martin  v.  New  York  C. 
ft  H.  R.  R.  Co.  27  Hun.  533— Norton  v. 
North  Carolina  B.  Co.  122  N.  C.  929,  29 
S.  B.  886 — Edwards  v.  Atlantic  Coast  Line 
R.  Co.  129  N.  C.  83,  39  S.  E.  730— New 
York,  C.  ft  St.  L.  R.  Co.  y.  KIstler,  66  Ohio 
St.  335,  64  N.  E.  130— Gulf,  C.  ft  S.  F.  R. 
Co.  V.  Smith,  87  Tex.  353,  28  S.  W.  520— 
Carter  ▼.  Central  Vermont  R.  Co.  72  Vt. 
200,  47  Atl.  797— Northern  P.  R.  Co.  v. 
Holmes,  3  Wash.  Terr.  208,  14  Pac.  688 — 
Toudy  V.  Norfolk  ft  W.  R.  Co.  38  W.  Va. 
698,  18  S.  E.  896 — Berkeley  y.  Chesapeake 
ft  O.  R.  Co.  43  W.  Va.  14,  26  S.  B.  349— 
YouuK  V.  West  Virplnia  ft  P.  R.  Co.  44  W. 
Va.  226,  28  S.  B.  032. 

Editorial  notes. 

[Givinj!^  statutory  signals  as  measure  of 
trainmen's  duty  at  highway  crosaings.  15 
L.R.A.  426. 

At  what  railway  crossing  signals  are  re- 
quired. 16  L.R.A.  119. 

For  whose  benefit  signals  by  approach- 
ing trains  required  by  statute.  17  L.R.A. 
254. 

Liability  for  obstructing  highway  cross- 
ings.    18  L.R.A.  154. 

Injury  to  bicyclists  at  crossing.  47  L.R. 
A.   301. 

Speed  at  country  crossing  as  negligence. 
3  L.R.A.(N.S.)  778". 

Negligence  of  railroad  company  in  permit- 
ting obstructions  on  its  right  of  way  which 
obscure  view  of  track  from  highway  cross- 
ing.   12  L.R.A.(N.S.)  1067.] 

Contributory  negligence. 

Presumption  as  to  Exercise  of  Due  Care, 

see  Evidence,  418,  419. 
Evidence    of    Previous    Negligence,    see 

Evidence,  2146. 
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Question   of   Law   or   Fact,   see   Trial, 

412-417. 
Correctness   of   Instniction    as   to,   see 

Trial,  618. 
Requested  Instructioni  see  Trial,  816. 

164.  It  is  the  duty  of  a  traveler  approach- 
ing a  railroad  crossing  to  approach  cautious- 
ly and  carefully,  using  his  faculties  of  see- 
ing and  hearing.  Grand  Trunk  R.  Co.  v. 
Ives,  144  U.  S.  408,  12  Sup.  Ct.  Rep.  679, 

36:  485 
Cited  in  Chesapeake  ft  O.  R.  Co.  v.  Kinur,  49 
L.R.A.  107,  40  C.  C.  A.  437.  99  Fed.  256— 
Southern  P.  Co.  t.  Harada,  48  C.  C.  A.  433, 
109  Fed.  389— Shufelt  v.  Flint  &  P.  M.  R. 
Co.  96  Mich.  344,  55  N.  W.  1013— Wilson 
y.  Citizens'  Street  R.  Co.  105  Tenn.  84,  58 
S.  W.  334 — Marks  v.  Petersburg  R.  Co.  88 
Va.  4,  13  S.  E.  299 — Johnson  v.  Chesapeake 
ft  O.  R.  Co.  91  Va.  179,  21  S.  E.  238. 

165.  Where  a  pei^on,  approaching  a  rail- 
road crossing  with  which  he  was  familiar, 
could  have  seen  a  coming  train,  within  a 
distance  of  70  rods  from  the  crossing,  from 
any  point  within  600  feet  from  the  cross- 
ing, and  was  struck  by  the  train  at  the 
crowing,  and  injured,  he  was  guilty  of  con- 
tributory negligence,  even  though  the  train 
was  not  a  regular  one,  and  was  running  at 
a  high  rate  of  speed,  and  did  not  stop 
at  a  depot  70  rods  from  the  crossing  in  the 
direction  from  which  the  train  came,  and  did 
not  blow  a  whistle  or  ring  a  bell  between 
the  depot  and  the  crossing.  On  these  facts 
it  was  proper  for  the  trial  court  to  direct 
a  verdict  for  the  defendant.  Schofield  v. 
Chicago,  M.  &  St.  P.  R.  Co.  114  V.  S.  615, 
5  Sup.  Ct.  Rep.  1125,  29:224 
Distinguished  in  Grand  Trunk  R.  Co.  v.  Ives, 

144  U.  S.  432,  36  L.  ed.  494,  12  Sup.  Ct. 
Rep.  679 — Gratiot  v.  Missouri  P.  R.  Co.  116 
Mo.  465,  21  8.  W.  1094. 

Cited  in  Gunther  v.  Liverpool  ft  L.  ft  G.  Ina 
Co:  134  U.  S.  116,  83  L.  ed.  860,  10  Sup. 
Ct.  Rep.  448 — Bunt  v.  Sierra  Butte  Gold 
Min.  Co.  188  U.  8.  485,  34  L.  ed.  1082,  11 
Sup.  Ct.  Rep.  464 — Delaware,  L.  ft  W.  R. 
Co.  V.  Converse,  139  U.  S.  472,  35  L.  ed. 
216,  11  Sup.  Ct.  Rep.  569— Elliott  v.  Chi- 
cago. M.  ft  St.  P.  R.  Co.  150  U.  S.  246,  87 
L.  ed.  1070,  14  Sup.  Ct.  Rep.  85^Southem 
P.  Co.  V.  Seley,  152  U.  S.  156,  38  L.  ed. 
396,  14  Sup.  Ct.  Rep.  580 — Texas  ft  P.  R. 
Co.  V.  Gentry,  163  U.  S.  366,  41  L.  ed.  192, 
16  Sup.  Ct.  Rep.  1104 — ^Northern  P.  R.  Co. 
V.  Freeman,  174  U.  S.  382,  43  L.  ed.  1016, 
19  Sup.  Ct.  Rep.  763 — Perkins  v.  United 
SUtes,  20  Ct.  CI.  443— Pike  v.  Cliicago  ft 
A.  R.  Co.  41  Fed.  99 — Ward  v.  Richmond 
ft  D.  R.  Co.  43  Fed.  423— Stewart  v.  Sixtli 
Ave.  R.  Co.  45  Fed.  22 — Northern  P.  R.  Co. 
V.  Sullivan,  8  C.  C.  A.  516,  10  U.  S.  App. 
4784  63  Fed.  222 — Horn  v.  Baltimore  ft  O. 
R.  Co.  4  C.  C.  A.  850,  6  U.  S.  App.  381,  54 
Fed.  304 — Northwestern  Fuel  Co.  v.  Daniel- 
son,  6  C.  C.  A.  640,  12  U.  S.  App.  688,  57 
Fed.  920 — Missouri  P.  R.  Co.  v.  Moseley, 
6  C.  C.  A.  643,  12  U.  S.  App.  601,  57  Fed. 
923 — Louisville  ft  N.  R.  Co.  v.  East  Ten- 
nessee, V.  ft  G.  R.  Co.  9  C.  C.  A.  817,  22 
V.  S.  App.  102,  60  Fed.  996 — Kansas  City, 
Ft.  S.  ft  M.  R.  Co.  V.  Kirksey.  9  C.  C.  A. 
323,  22  U.  S.  App.  94,  60  Fed.  1002— 
Blount  V.  Grand  Trunk  R.  Co.  9  C.  C.  A. 
629,  22  U.  S.  App.  129,  61  Fed.  378— Cin- 
cinuati,  N.  O.  ft  T.  P.  R.  Co.  v.  Farra,  13 
C.   C.   A.   607,   31   U.   S.   App.   396,   66    Fed. 


501 — Reynolds  v.  Great  Northern  R.  Co.  20 
L.R.A.  697,  16  C.  C.  A.  438,  32  U.  S.  App. 
577.  69  Fed.  811— MacLeod  v.  Graven,  19 
C.  C.  A.  621,  43  U.  S.  App.  129.  73  Fed. 
632— St.  Louis  ft  S.  F.  R.  Co.  v.  Whittle,  20 
C.  C.  A.  199,  40  U.  S.  App.  23,  74  Fed. 
300— Pyle  v.  Clark,  75  Fed.  646— St.  Louis 
ft  S.  F.  R.  Co.  V.  Barker,  23  C.  C.  A.  479, 

40  U.  S.  App.  739.  77  Fed.  814— Pyle  v. 
Clark,  25  C.  C.  A.  192.  49  U.  S.  App.  260. 
79  Fed.  747 — Baltimore  ft  O.  R.  Co.  v.  An- 
derson, 29  C.  C.  A.  238,  56  U.  S.  App. 
137,  85  Fed.  416 — Graven  v.  MacLeod,  35 
C.  C.  A.  49,  92  Fed.  849— Grand  Trunk  R. 
Co.  V.  Baird,  36  C.  C.  A.  579.  94  Fed.  951— 
Gilbert  v.  Erie  R.  Co.  38  C.  C.  A.  410,  97 
Fed.  750 — Chesapeake  ft  O.  R.  Co.  v.  King. 
49  L.R.A.  107,  40  C.  C.  A.  437,  99  Fed. 
256— McCann  v.  Chicago,  M.  ft  St.  P.  R. 
Co.  44  C.  C.  A.  570,  105  Fed.  483— Mobile 
ft  O.  R.  Co.  V.  Coerver,  60  C.  C.  A.  366, 
112  Fed.  494— Chicago.  St.  P.  M.  ft  O.  R. 
Co.  V.  R0S8OW,  54  C.  C.  A.  316,  117  Fed. 
493 — Southern  Electric  R.  Co.  v.  Hageman, 
57  C.  C.  A.  359,  121  Fed.  273— Gilbert  v. 
Burlington.  C.  R.  ft  N.  R.  Co.  63  C.  C.  A.  31. 
128  Fed.  533— Chicago  ft  N.  W.  R.  Co.  v. 
Andrews.  64  C.  C.  A.  406,  130  Fed.  72 — 
Dishon  V.  Cincinnati,  N.  O.  ft  T.  P.  R.  Co. 
66  C.  C.  A.  352,  133  Fed.  478— Louisville 
ft  N.  R.  Co.  V.  Webb,  90  Ala.  194,  11  L.R.A. 
678,  8  So.  618 — Georgia  P.  R.  Co.  v.  Lee, 
92  Ala.  267,  9  So.  230— Memphis  ft  C.  R. 
Co.  V.  Martin,  117  Ala.  386,  23  So.  231— 
Bauer  v.  St.  Louis,  I.  M.  ft  S.  R.  Co.  46 
Ark.  400— Little  Rock  ft  Ft.  S.  R.  Co.  v. 
Cullen,  64  Ark.  435,  16  S.  W.  169 — Glas- 
cock V.  Central  P.  R.  Co.  73  Cal.  141,  14 
Pac.    518 — Oliver    v.    Denver   Tramway    Co. 

13  Colo.  App.  652,  59  Pac.  79 — Bertelson  v. 
Chicago.  M.  ft  St.  P.  R.  Co.  5  Dak.  321,  40 
N.  W.  531 — Knapp  v.  Sioux  Falls  Nat.  Bank, 
6  Dak.  896,  40  N.  W.  587— Elliot  v.  Chicago, 
M.  ft  St.  P.  R.  Co.  6  Dak.  646,  3  UR.A.  867, 

41  N.  W.  758 — Rumpel  v.  Oregon  Short 
Line  R.  Co.  4  Idaho,  26,  22  L.R.A.  731,  36 
Pac.  700 — Indiana,  B.  ft  W.  R.  Co.  v.  Greene, 
106  Ind.  284,  66  Am.  Rep.  736,  6  N.  B. 
808 — Cincinnati,  I.  St  L.  ft  C.  R.  Co.  v. 
Long,  112  Ind.  176,  13  N.  E.  659— Gregory 
V.  Cleveland,  C.  C.  ft  I.  R.  Co.  112  Ind.  388, 

14  N.  B.  228— Cones  v.  Cincinnati.  I.  ft  St. 
L.  ft  C.  R.  Co.  114  Ind.  331,  16  N.  B. 
638— Mann  v.  Belt  R.  ft  Stock  Yard  Co.  128 
Ind.  141,  26  N.  E.  819— Hadley  v.  Lake  Erie 
ft  W.  R.  Co.  21  Ind.  App.  687,  61  N.  B. 
337 — Chicago,  R.  I.  ft  P.  R.  Co.  v.  Pounds, 
1  Ind.  Terr.  70,  36  S.  W.  249— Barnbill  v. 
Texas  ft  P.  R.  Co.  100  La.  49,  83  So.  63 — 
State  use  of  Steever  v.  Union  R.  Co.  -70 
Md.  77,  18  Atl.  1082— Baltimore  Traction 
Co.  V.  State.  78  Md.  426,  28  Atl.  397— Clark 
V.  Jenkins,  162  Mass.  398,  38  N.  R.  974 — 
Gratiot  V.  Missouri  P.  R.  Co.  116  Mo.  465, 
21  S.  W.  1094 — Hunter  v.  Montana  C.  R. 
Co.  22  Mont.  532.  67  Pac.  140 — Holweraon 
V.  St.  Louis  ft  Suburban  R.  Co.  157  Mo. 
229.  60  L.R.A.  854.  67  S.  W.  770— Gahagan 
V.  Boston  ft  M.  R.  Co.  70  N.  H.  449.  66 
L.R.A.  444,  50  Atl.  146— Linkanf  v.  Lom- 
bard. 137  N.  T.  426,  20  L.R.A.  51.  33  Am. 
St.  Rep.  743.  33  N.  E.  742 — Durbin  v.  Ore- 
gon R.  ft  Nav.  Co.  17  Or.  12.  11  Am.  St. 
Rep.  778,  17  Pac.  5 — Blackburn  v.  Southern 
P.  Co.  34  Or.  216,  65  Pac.  225 — Chesapeake, 
O  ft  S.  W.  R.  Co.  V.  Foster.  88  Tenn.  683. 
13  S.  W.  694 — Sllcock  v.  Rio  Grande  Western 
R.  Co.  22  Utah  188,  61  Pac.  565— New 
York,  P.  ft  N.  R.  Co.  v.  Kellam,  83  Va.  858, 
3  S.  B.  703 — Johnson  v.  Chesapeake  ft  O.  R. 
Co.  91  Va.  179.  21  S.  E.  238— Ladouceur 
V.  Northern  P.  R.  Co.  4  Wash.  44,  29  Pac. 
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942 — Northern  P.  R.  Co.  t.  HolmeSp  3  Wash.  | 
Terr.  210,   14   Pac.   688. 

16€.  A  traveler  crossing  a  railway  on  the 
highway,  though  a  little  deaf,  must  ezer- 
cise  the  care  and  prudence  incumbent  upon 
a  person  of  ordinary  reason,  intelligence, 
ana  physical  powers,  although  not  the  same 
care  as  would  be  required  for  crossing  at  a 
time  when  a  regular  train  on  usual  time  was 
expected.  Continental  Improv.  Co.  v.  Stead, 
95  U.  S.  161,  24:403 

CUed  in   Gilbert  ▼.   Brie  R.  Co.  38  C.  C.   A. 

410,  97  Fed.  750— Chicago,  B.  ft  Q.  R.  Co. 

y.   Lee,   87   111.   457 — Palys  ▼.    Erie   R.   Co. 

30  N.  J.  Eq.  607. 

167.  The  neglect  of  the  engineer  to  sound 
the  whistle  or  ring  the  bell  on  nearing  a 
street  crossing  does  not  relieve  a  traveler 
on  the  street  from  the  necessity  of  taking 
ordinary  precautions  for  his  safety.  If  he 
omits  tiiem,  or  if,  using  them,  he  sees  the 
train  coming,  and,  instead  of  waiting  for  it 
to  pass,  undertakes  to  cross  the  track,  and 
receives  an  injury,  he  is  guilty  of  contribu- 
tory negligcL  d,  and  cannot  recover.  Chicago, 
R.  I.  ft  P.  R.  Co.  V.  Houston,  95  U.  S. 
€97,  24:  542 

DUtinffwUheA  in  Northern  P.  R.  Co.  v.  Holmes, 

3  Wash.  Terr.  652,  18  Pac.  76. 

Cited  in  SchoSeld  v.  ChlcAKO,  M.  &  St.  P.  R. 
Co.  114  U.  S.  617,  29  L.  ed.  225,  5  Sup. 
Ct.  Rep.  1125^Delaware,  L.  Je  W.  R.  Co.  v. 
Converse,  139  U.  S.  474,  35  L.  ed.  216,  11 
Sup.  Ct.  Rep.  569 — Grand  Trunk  R.  Co.  v. 
Ives,  144  U.  S.  432,  36  L.  ed.  494,  12  Snp. 
Ct-  Rep.  679 — Texas  Sl  P.  R.  Co.  v.  Gentry, 
163  U.  8.  866,  41  L.  ed.  192,  16  Sop.  Ct. 
Rep.  1104 — Northern  P.  R.  Co.  v.  Freeman, 
174  U.  a  882,  43  L.  ed.  1016,  19  Sup.  Ct. 
Rep.  763 — Baltimore  Sl  P.  R.  Co.  v.  Cum- 
berland, 176  n.  8.  241,  44  L.  ed.  452,  20 
Sap.  Ct.  Rep.  386 — 8che6eld  v.  Chicago.  M. 
ft  8t  P.  R.  Co.  2  McCrary,  273,  8  Fed.  491— 
Thomas  v.  Delaware.  L.  &  W.  R.  Co.  19 
Blatchf.  537,  8  Fed.  732 — ^Tucker  v.  Duncan, 

4  Woods,  654.  9  Fed.  871— Holland  v.  Chi- 
csffo,  M.  Jb  St.  P.  R.  Co.  5  McCrary,  553, 
18  Fed.  246 — ^The  Explorer,  20  Fed.  138 — 
Robostelli  V.  New  York,  N.  H.  ft  H.  R.  Co. 
83  Fed.  800 — Saldana  v.  Galvestoa,  H.  ft 
8.  A.  R.  Co.  43  Fed.  864— Tucker  v.  Balti- 
more ft  O.  R.  Co.  8  C.  C.  A.  419,  8  U.  S. 
App.  401,  59  Fed.  970— Louisville  ft  N.  R. 
Co.  V.  East  Tennessee,  T.  ft  G.  R.  Co.  9 
C.  C  A.  817,  22  N.  8.  App.  102,  60  Fed. 
906 — ^Bloont  v.  Grand  Trunk  R.  Co.  9 
C.  C.  A.  529,  22  U.  8.  App.  120.  61  Fed. 
878 — Cleveland,  (^.  C.  ft  St.  L.  R.  Co.  v. 
Tartt,  12  C.  C.  A.  628,  24  U.  S.  App.  489, 
64  Fed.  828— Cincinnati,  N.  O.  ft  T.  P.  R. 
Co.  V.  Farra,  13  C.  C.  A.  607,  31  U.  8. 
App.  306,  66  Fed.  501— Chicago  ft  N.  W.  R. 
Co.  V.  Netolicky,  14  C.  C.  A.  623.  32  U.  8. 
App.  406,  67  Fed.  673 — Reynolds  v.  Great 
Northern  R.  Co.  29  L.R.A.  697,  16  C.  C.  A. 
438,  32  U.  8.  App.  577,  69  Fed.  810,  Mac- 
Leod V.  Graven,  19  C.  C.  A.  621,  43  U.  8. 
App.  129,  73  Fed.  632— St.  Louis  ft  S.  F. 
R.  Co.  V.  Whittle,  20  C.  C.  A.  199,  40  U. 
8.  App.  23.  74  Fed.  300— Pyle  v.  Clark,  75 
Fed.  646 — St.  Lools  ft  8.  F.  R.  Co.  v.  Bark- 
er. 23  C.  C.  A.  477,  40  U.  S.  App.  738,  77 
Fed.  813 — Pyle  v.  Clark,  25  C.  C.  A.  192, 
49  U.  8.  App.  260,  79  Fed.  747— Chicago, 
R.  I.  ft  P.  R.  Co.  V.  Pounds,  27  C.  C.  A. 
113.  49  U.  8.  App.  476.  82  Fed.  219— 
Baltimore  ft  O.  R.  Co.  v.  Anderson.  20  C.  C. 
A.  288,  56  U.   S.  App.   137,   85   Fed.  416— 


Southern   R.    Co.    v.    Smith,   40   L.R.A.    740, 

30  C.  C.  A.  61,  52  U.  S.  App.  708,  86  Fed. 
295 — Grand  Trunk  R.  Co.  v.  Baird.  36  C. 
C.  A.  578,  94  Fed.  950 — Gilbert  v.  Erie  R. 
Co.  38  C.  C.  A.  410,  97  Fed.  749— Stowell 
V.  Erie  R.  Co.  39  C.  C.  A.  148,  98  Fed.  523— 
Chesapeake  ft  O.  R.  Co.  v.  King,  49  L.R.A. 
107,  40  C.  C.  A.  436,  99  Fed.  256— Nelson 
V.  New  Orleans  ft  N.  B.  R.  Co.  40  C.  C.  A. 
678,  100  Fed.  737— Nelnlnger  v.  Cowan,  42 
C.  C.  A.  24,  101  Fed.  791— McCann  v. 
Chicago,  M.  ft  St.  P.  R.  Co.  44  C.  C.  A. 
570,  105  Fed.  483 — Southern  P.  Co.  v.  Hara- 
da,  48  C.  C.  A.  424,  109  Fed.  380 — State 
Trust  Co.  V.  Kansas  City,  P.  ft  G.  R.  Co.  49 
C.  C.  A.  601,  111  Fed.  771— Mobile  ft  O. 
R.  Co.  V.  Coerver,  50  C.  C.  A.  365.  112  Fed. 
494— Chicago,  St.  P.  M.  ft  O.  R.  Co.  v.  Kos- 
sow,  54  C.  C.  A.  315,  117  Fed.  493— Erie 
R.  Co.  V.  Kane,  55  C.  C.  A.  140,  118  Fed. 
234 — Southern  Electric  R.  Co.  v.  Hageman, 
57  C.  C.  A.  359,  121  Fed.  273 — Dunworth 
V.  Grand  Trunk  Western  R.  Co.  62  C.  C  A. 
227,  127  Fed.  309 — Gilbert  v.  Burlington, 
C.  R.  ft  N.  R.  Co.  63  C.  C.  A.  31,  128  Fed. 
533 — Chicago  ft  N.  W.  R.  Co.  v.  Andrews. 
64  C.  C.  A.  406,  130  Fed.  72— Dishon  v. 
Cincinnati,  N.  O.  ft  T.  P.  R.  Co.  66  C.  C. 
A.  352,  133  Fed.  478— Louisville  ft  N.  R.  Co. 
V.  Crawford,  89  Ala.  244,  8  So.  243 — Louls- 
vUle  ft  N.  R.  Co.  V.  Webb.  90  Ala.  189,  11 
L.R.A.  676,  8  So.  518 — Memphis  ft  C.  R.  Co. 
V.  Martin,  117  Ala.  386,  23  So.  231— Little 
Rock  ft  Ft.  8.  R.  Co.  v.  CuUen  (Little  Rock 
ft  Ft.  S.  R.  Co.  Dlnsemann)  54  Ark.  435, 
16  S.  W.  169 — Studer  v.  Southern  P.  Co.  121 
Cal.  405,  66  Am.  St.  Rep.  39,  53  Pac.  942 — 
Denver  ft  R.  G.  R.  Co.  v.  Ryan,  17  Colo.  101, 

28  Pac.  79 — Chicago,  R.  I.  ft  P.  R.  Co.  v. 
Crlsman,  19  Colo.  35,  34  Pac.  286— Bertel- 
son  V.  Chicago,  M.  ft  St.  P.  R.  Co.  5  Dak. 
321.  40  N.  W.  531 — Bates  v.  Fremont,  E. 
ft  M.  Valley  R.  Co.  4  S.  D.  407,  57  N.  W. 
72 — Holohan  v.  Washington  ft  G.  R.  Co. 
8  Mackey,  324 — Walter  v.  Baltimore  ft  O.  R. 
Co.  6  App.  D.  C.  30 — Jacksonville  Street  R. 
Co.  V.  Chappell,  21  Fla.  184 — Florida  C. 
ft  P.  R.  Co.  V.  Williams,  37  Fla.  420,  20 
So.  538 — Central  R.  Co.  v.  Brinson,  70  Ga. 
228 — Smith  v.  Central  R.  ft  Bkg.  Co.  82  Ga. 
805.  10  8.  E.  Ill — Chicago,  B.  ft  Q.  R.  Co. 
V.  Spring,  13  111.  App.  179 — Chicago  ft  N. 
W.  R.  Co.  V.  Gertsen,  15  111.  App.  018 — 
Cleveland,  C.  C.  ft  St.  L.  R.  Co.  v.  Arbaugh, 
47  111.  App.  364— Chicago  ft  N.  W.  R.  Co. 
V.  Holdom,  66  111.  App.  206 — Masser  v. 
Chicago,  R.  I.  ft  P.  R.  Co.  68  Iowa,  607, 
27  N.  W.  776— Richards  v.  Chicago,  St.  P. 
ft  K.  C.  R.  Co.  81  Iowa,  432,  47  N.  W.  63— 
Indiana,  B.  ft  W.  R.  Co.  v.  Greene,  106  Ind. 
284,  55  Am.  Rep.  786,  6  N.  E.  603 — Korrady 
V.  Lake  Shore  ft  M.  S.  R.  Co.  131  Ind.  264, 

29  N.  E.  1069 — Lake  Erie  ft  W.  R.  Co.  v. 
Pence,  24  Ind.  App.  21,  55  N.  E.  1030 — 
Chicago,  R.  I.  &  P.  R.  Co.  v.  Pounds.  1  Ind. 
Terr.  70,  35  S.  W.  249— St.  Louis  ft  S.  F. 
R.  Co.  V.  Payne,  29  Kan.  168 — Howard  v. 
Kansas  City,  Ft.  S.  ft  G.  R.  Co.  41  Kan. 
409,  21  Pac.  267— Atchison,  T.  ft  S.  F.  R. 
Co.  V.  Morgan,  43  Kan.  12,  22  Pac.  995 — 
Tennis  v.  Inter-State  Consol.  Rapid  Transit 
R.  Co.  45  Kan.  508,  25  Pac.  876 — Atchison, 
T.  ft  S.  F.  R.  Co.  V.  Priest,  50  Kan.  22,  31 
Pac.  674 — Thomas  v.  Clark,  66  Kan.  804,  72 
Pac.  1102 — ^Murray  v.  Pontchartrain  K.  Co. 

31  La.  Ann.  491 — Chllds  v.  New  Orleans 
City  R.  Co.  33  La.  Ann.  156 — Weeks  v.  New 
Orleans,  S.  F.  ft  L.  R.  Co.  40  La.  Ann.  805, 
8  Am.  St.  Rep.  560,  5  So.  72 — Walker  v. 
Vlcksburg,  S.  ft  P.  R.  Co.  41  La.  Ann.  806, 
7  L.R.A.  117.  17  Am.  St.  Rep.  417,  6  So. 
9ie— State  V.  Maine  C.   R.  Co.  76  Me.  368. 
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49  Am.  Rep.  G22 — State  ▼.  Maine  C.  R.  Co. 
77  Me.  544,  1  Atl.  673— Smith  v.  Mnlne  C.  R. 
Co.  87  Me.  352.  32  Atl.  967— Day  v.  Bos- 
ton &  M.  R.  Co.  97  Me.  633,  55  Atl.  420— 
Noi'them  C.  R.  Co.  ▼.  State,  54  Md.  125 — 
Baltimore  &  P.  R.  Co.  v.  State,  54  Md.  037 — 
State  use  of  Bacon  v.  Baltimore  &  P.  R. 
Co.  58  Md.  490 — Maryland  C.  R.  Co.  v.  Neu- 
beur,  62  Md.  400 — Baltimore  &  O.  R.  Co. 
V.  State,  62  Md.  487,  50  Am.  Rep.  233 — 
State  use  of  Ricketts  v.  Baltimore  ft  O.  R. 
Co.  69  Md.  498,  9  Am.  St.  Rep.  436.  16 
Atl.  210 — Baltimore  ft  O.  R.  Co.  v.  State. 
60  Md.  557.  16  Atl.  212— Haas  v.  Grand 
Rapids  ft  I.  R.  Co.  47  Mich.  407,  11  N.  W. 
216— Stahl  T.  Lake  Shore  ft  M.  S.  R.  Co. 
117  Mich.  275,  75  N.  W.  629— Mobile  ft  O. 
R.  Co.  V.  Stroud,  64  Miss.  794,  2  So.  171 — 
Stillson  V.  Hannibal  ft  St.  J.  R.  Co.  67  Mo. 
676 — Zimmerman  v.  Hannibal  ft  St.  J.  R. 
Co.  71  Mo.  489 — Henze  v.  St.  Ix)ui8.  K.  C. 
ft  N.  R.  Co.  71  Mo.  641— Taylor  v.  Mis- 
souri P.  R.  Co.  86  Mo.  463 — Maxey  v.  Mis- 
souri P.  R.  Co.  113  Mo.  11,  20  S.  W.  654— 
Gratiot  V.  Missouri  P.  R.  Co.  116  Mo.  465, 
21  S.  W.  1094 — Holwerson  v.  St.  Louis  ft 
Suburban  R.  Co.  157  Mo.  229,  50  L.R.A.  854, 
57  S.  W.  770 — Drain  v.  St.  Louis,  L  M.  ft 
S.  R.  Co.  10  Mo.  App.  536 — Smotherman  v. 
St.  Louis,  I.  M.  ft  S.  R.  Co.  29  Mo.  App. 
268 — Hunter  v.  Montana  C.  R.  Co.  22  Mont 
532,  57  Pac.  140 — Chicago.  B.  ft  Q.  R.  Co. 
V.  Pollard,  53  Neb.  741.  74  N.  W.  331— 
Gahagan  y  Boston  ft  M.  R.  Co.  70  N.  H.  449. 
55  L.R.A.  443.  50  Atl.  146— B laker  v.  New 
Jersey  Midland  R.  Co.  30  N.  J.  Eq.  248 — 
Palys  T.  Erie  R.  Co.  30  N.  J.  Bq.  600— Gll- 
llland  y.  Middlesex  ft  S.  Traction  Co.  67 
N.  J.  L.  545,  52  Atl.  693— Candelaria  y. 
Atchison.  T.  ft  S.  F.  R.  Co.  6  N.  M.  275.  27 
Pac.  497 — Parker  v.  Wilmington  ft  W.  R.  Co. 
86  N.  C.  228 — ^Walker  y.  Reldsville,  96  N. 
C.  385,  2  S.  B.  74 — Seyery  y.  Chicago,  R. 
I.  ft  P.  R.  Co.  6  Okla.  161,  50  Pac.  162— 
Durbin  y.  Oregon  R.  ft  Nay.  Co*  17  Or.  11, 
11  Am.  St.  Rep.  778,  17  Pac.  5 — Blackburn 
y.  Southern  P.  Co.  84  Or.  216,  56  Pac.  225 — 
Ormsbee  y.  Boston  ft  P.  R.  Corp.  14  R.  I. 
103,  51  Am.  Rep.  354 — Chesapeake,  O.  ft  S. 
W.  R.  Co.  y.  Foster,  88  Tenn.  683,  13  S. 
W.  694 — Patton  y.  East  Tennessee  V.  ft  G. 
R.  Co.  89  Tenn.  378,  12  L.R.A.  186,  15  S. 
W.  919 — Gulf,  C.  ft  S.  F.  R.  Co.  y.  Miller. 
30  Tex.  Civ.  App.  125,  70  S.  W.  25 — Gal- 
yeston,  H.  ft  S.  A.  R.  Co.  y.  Bracken,  59 
Tex.  74 — Silcock  y.  Rio  Grande  Western  R. 
Co.  22  Utah,  188,  61  Pac.  565 — Magoon  y. 
Boston  ft  M.  R.  Co.  67  Vt.  186,  31  Atl.  156 — 
Carter  y.  Central  Vermont  R.  Co.  72  Vt. 
195,  47  Atl.  797— New  York,  P.  ft  N.  R. 
Co.  y.  Kellam,  83  Va.  858,  3  S.  E.  703 — 
Marks  y.  Petersburg  R.  Co.  88  Va.  7.  13  S. 
E.  299 — Norfolk  ft  W.  R.  Co.  y.  Stone,  88 
Va.  312,  13  8.  E.  432— Hogan  y.  Tyler,  90 
Va.  21,  17  S.  E.  723— Norfolk  ft  W.  R.  Co. 
V.  Wilson,  90  Va.  266,  44  Am.  St.  Rep.  900, 
18  S.  E.  35 — Johnson  y.  Chesapeake  ft  O. 
R.  Co.  91  Va.  179,  21  S.  E.  283— Lewis  v. 
Puget  Sound  Shore  R.  Co.  4  Wash.  193,  29 
Pac.  1061 — ChrlRtonsen  y.  Union  Trunk  Line, 
6  Wash.  77,  32  Pac.  1018 — Stoele  v.  Northern 
P.  R.  Co.  21  Wash.  295,  57  Pac.  820— 
Northern  P.  R.  Co.  y.  Holmes,  3  Wash.  Terr. 
208.  14  Pac.  088 — Splcer  y.  Cbesapenke  ft 
O.  R.  Co.  34  W.  Va.  522.  11  L.R.A.  300,  12 
8.  B.  532 — Beyel  y.  Newport  News  ft  M. 
Valley  R.  Co.  34  W.  Va.  543,  12  8.  E.  532— 
Conroy  y.  Chicago.  St.  P.  M.  ft  O.  R.  Co. 
96  WMs.  254,  38  L.R.A.  422,  70  N.  W.  480— 
White  V.  rhlcago  ft  N.  W.  R.  Co.  102  Wis. 
495,  78  N.  W.  585. 


—  Editorial  note. 

Care  and  precautions  necessary  in  cross- 
ing a  railroad  track.  24:  403 

d.  Fires, 

Equal  Protection  as  to,  see  Constitutional 

Law,  279-281. 
Due  Process  in  Making  Company  Liable  for, 

see  Constitutional  Law,  471. 
Police  Power  as  to,  see  Constitutional  Law, 

864. 
Impairment  of  Contract  Obligations  as  to, 

see  Constitutional  Law,  1439. 
Stipulation  in  Lease  for  Nonliability  for,  see 

Contracts,  17. 
Opinion  as  to  Cause,  see  Evidence,  1773. 
Opinion  as  to  Negligence,  see  Evidence,  1813. 
Evidence  of  Usage,  see  Evidence,  2063. 
Evidence  of  Other  Fires,  see  Evidence,  2163, 

2164. 
Evidence  that  Properly  Burned  was  Rijfht- 

fuUv  on  Right  of  Way,  see   Evidence, 

2248. 
Cause  of,  as  Ques  n  n  for  Jury,  see  Trial, 

148-150. 
Negligence  as  Question  for  Jury,  see  Trial, 

391. 
Correctness  of  Instruction  as  to,  see  Trial, 

620. 
Requested  Instruction,  see  Trial,  817. 

168.  Th^  statute  of  Vermont  as  to  the 
liability  of  railroad  companies  for  buildings 
burned  by  fire  from  an  engine  embraces 
buildings  on  the  line  of  the  roadway,  and 
buildings  injured  by  fire  spreading  from 
other  buildings  to  which  fire  was  first  com- 
municated from  a  locomotive.  Grand  Trunk 
R.  Co.  v.  Richardson,  91  U.  S.  454,  23:  356 
Cited  In  St.  Louis  &  S.  F.  R.  Co.*  v.  Mathews, 

165  U.  S.  12,  41  L.  ed.  616,  17  Sup.  Ct  Rep. 
243 — Ann  Arbor  R.  Co.  t.  Fox,  34  C.  C.  A. 
500,  02  Fed.  407 — Clark  v.  Russell,  38  C.  C. 
A.  643,  97  Fed.  902— Ilawes  v.  Warren,  119 
Fed.  979 — Jacksonville,  T.  &  K.  W.  R.  Co. 
v.  Peninsular  Land,  Transp.  St  Mfg.  Co.  27 
Fla.  93,  17  L.R.A.  50,  9  So.  661— Thatcher 
v.  Maine  C.  R.  Co.  85  Me.  508,  27  Atl.  519 
— Boston  Excelsior  Co.  v.  Boston  &  A.  R.  Co. 
93  Me.  62,  47  L.R.A.  84,  44  Atl.  138— Lum- 
bcrmen'fa  Mut.  Ins.  Co.  v.  Kansas  City,  Ft.  S. 
&  M.  R.  Co.  149  Mo.  176,  50  S.  W.  281— 
Diamond  v.  Northern  P.  R.  Co.  6  Mont.  584, 
13  Pac.  367 — Union  P.  R.  Co.  v.  Keller,  36 
Neb.  198,  54  N.  W.  420— Laird  v.  Railroad 
Co.  62  N.  H.  268,  13  Am.  St.  Rep.  564 — 
HaseltlDc  v.  Concord  R.  Co.  64  N.  II.  545,  15 
Atl.  143 — Delaware,  L.  &  W.  R.  Co.  v.  Sal- 
mon,  39  N.  J.  L.  307,  28  Am.  Rep.  214 — An- 
derson V.  Wasatch  &  J.  Valley  R.  Co.  2  Utah, 
524 — Norfolk  &  W.  R.  Co.  v.  Perrow,  101  Va. 
350,  43  8.  E.  614 — Snyder  v.  Pittsburgh,  C. 
ft  St.  L.  R.  Co.  11  W.  Va.  36. 

169.  Owners  of  property  near  a  line  of 
railroad  are  not  deprived  of  their  right  to 
compensation  for  loss  from  negligence  of  the 
railroad  company  by  the  fact  that  their 
buildings  are  partly  on  the  railroad  com- 
pany's land,  when  the  company  had  con- 
sented to  the  occupation.  Grand  Trunk  R. 
Co.  V.  Richardson,  91  U.  S.  454,  23:  356 
Cited  in  Missouri  P.   R.  Co.  v.   Nebraska,   161 

U.   S.  415,  41  L.  ed.  494,  17  Sup.  Ct  Rep. 
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130 — Hartford  P.  Ins.  Co.  t.  Chicago,  M.  ft 
St  P.  R.  Co.  175  U.  S.  99,  44  L.  ed.  88,  20 
Sup.  Ct.  Rep.  33 — Northern  P.  R.  Co.  t. 
Townsend,  190  U.  8.  271,  47  L.  ed.  1047,  23 
Sup.  Ct.  Rep.  671 — Southern  R.  Co.  v.  Wil- 
son, 188  Ala.  522,  35  So.  561 — St.  Louis,  A. 
it  T.  R.  Co.  y.  Fire  Asso.  of  Philadelphia,  55 
Ark.  177,  18  S.  W.  43— Illinois  C.  R.  Co.  v. 
Wathen,  17  III.  App.  587— Pittsburgh,  C.  C. 
it  St.  L.  R.  Co.  ▼.  Indiana  Ilorseshoe  Co.  154 
Ind.  332,  56  N.  B.  766— Kansas  City.  Ft.  S. 
A  M.  R.  Co.  T.  B laker,  68  Kan.  250,  64  L.R. 
A.  84,  75  Pac.  71 — Sherman  y.  Maine  C.  R. 
Co.  86  Me.  424,  80  Atl.  69 — Boston  Excelsior 
Co.  y.  Bangor  ft  A.  R.  Co.  93  Me.  62,  47  L.R. 
A.  84,  44  Atl.  188— Kendrick  y.  Towle,  60 
Mich.  371,  1  Am.  6L  Rep.  526,  27  N.  W.  667 
— Michigan  C.  R.  Co.  y.  BuUard,  120  Mich. 
418,  79  N.  W.  635— Nichols  y.  Chicago,  St.  P. 
M.  ft  O.  R.  Od.  36  Minn.  454,  32  N.  W.  176— 
Wilson  y.  Northern  P.  R.  Co.  43  Minn.  520, 
45  N.  W.  1132 — Gurney  y.  Minneapolis  Union 
Eleyator  Co.  68  Minn.  74,  30  L.R.A.  537,  65 
N.  W.  136 — Abraham  y.  Oregon  ft  C.  R.  Co. 
41  Or.  555,  69  Pac  653 — Lyon  y.  McDonald, 
78  T^.  76,  9  L.R.A.  296,  14  S.  W.  261— 
FInkelaton  y.  Chicago,  M.  ft  St.  P.  R.  Co.  94 
Wis.  282,  68  N.  W.  1005. 

170.  That  the  tiUe  to  the  land  on  which 
a  building  destroyed  by  fire  stood  was  in  the 
railroad  oompany  does  not  change  the  de- 
gree of  prudence  and  care  it  was  bound  to 
exercise  to  guard  against  the  injury,  or 
tend  to  show  contributory  negligence  on  the 
part  of  the  owner  of  the  building.  Milwau- 
kee ft  St.  P.  R.  Co.  y.  Kellogg,  94  U.  S. 
469,  *  24:  256 

Grand  Trunk  R.  Ck>.  v.  Richardson,  91  U. 

8.  454,  23:  356 

Editorial  notes. 

Liability  of  railroad  company  for  fires  set 
by  it   along   its   line.  23:  357 

[Statute  imposing  absolute  liability  for 
fires.    25  L.R.A.  161. 

Liability  of  railroad  for  fires  set  out  by 
engines  of  other  company  permitted  to  use 
its  road.     10  L.R.A.(N.S.)    1175. 

Duty  to  avoid  interference  with  extinguish- 
ment of  fires.    12  LJLA.(N.S.)  382.] 


IX.  Diversion  or  Obairuction  of  Waters. 

171.  An  obstruction  by  a  railroad  embank- 
ment of  the  ordinary  ditches  and  passage- 
ways which  surface  water  will  cut  in  a  gen- 
erally lerel  district  in  its  efforts  to  reach 
some  flowing  stream  does  not  constitute  an 
injury  to  other  landowners,  where  the  com- 
mon law  is  recognized  as  the  rule  of  prac- 
tice 'and  decision  without  any  special  stat- 
utory proyisions  in  respect  to  the  matter. 
Walker  t.  New  Mexico  &  S.  P.  R.  Co.  165 
U.  S.  593,  17  Sup.  Ct.  Rep.  421,  41:837 
Cit€d  In  Hagge  t.  Kansas  City  S.  R.  Co.  104 

Fed.  892. 

—  Editorial  note. 

[Liability  of  railroad  for  conducting  sur- 
face  water   through   its   embankments    and 
onto  the   property  of   an   adjoining  owner. 
12  L.RJl.(N.S.)    680.] 
a.  S.  Dig.— 312 


RAILROAD    STATION. 

Right  of  Hackmen  at»  see  Carriers,  212,  213. 
See  also  Depot. 


RAILS. 

Duty  on,  see  Duties,  146,  147. 


RAILWAY  PASS. 


See  Pass. 


RANK. 

n 
In  Army,  see  Army  and  Navy,  33,  34. 
Of    Claims    against    Bankrupt,    see    J    nk- 
ruptcy,  X.  c,  3. 


RANSOM. 

Of  Vessel  and  Cargo  as  Element  of  Damages, 
see  Damages,  199. 


RAPB. 

Indictment  for,  see  Indictment,  etc.,  154. 
Jurisdiction   over   Crime   of,   Committed   in 

Territory,  see  Territories,  43. 
Instructions  as  to  Force  Necessary,  see  Trial, 

738. 

Nonconsent,  which  is  mere  lack  of  ac- 
quiescence, is  not  enough  to  constitute  the 
crime  of  rape;  and  in  such  case  the  force 
which  is  onl^  incidental  to  the  act  itself 
is  not  sufficient  to  constitute  the  crime. 
Mills  y.  United  States,  164  U.  S.  644,  17 
Sup.  Ct.  Rep.  210,  41 :  584 


RATES. 

Of  Carriers;  Public  Control,  see  Carriers, 
III. 

Right  of  Carrier  to  Charge  Tariff  Rates,  see 
•     Carriers,   140. 

Exhaustion  of  Power  of  Interstate  Commerce 
Commission  as  Precedent  to  Action  in 
Court,  see  Carriers,  241,  242. 

Recovery  of  Excess  Paid,  see  Carriers,  295, 
304,  305. 

State  Regulation  of,  as  Affecting  Commerce, 
see  Commerce,  III.  c. 

Of  Carriers,  Equal  Protection  as  to,  see 
Constitutional  Law,  275-277. 

Discrimination  in  Regulation  of,  see  Con- 
stitutional Law,  IV.  a.  5.  o. 
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RATIFICATION— REAL  ESTATE  AGENTS. 


Impairment  of  Obligation  of  Contracts  as  to, 
see  Constitutional  Law,  IV.  g,  2,  c.  (8), 
(c),  (g);  IV.  g,  4,  g,  (9),  (f);  1401, 
1402. 

Effect  of  Consolidation  on  Carrier's  Rights 
to   Determine,   see   Corporations,    113. 

Of  Toll,  New  Company's  Right  to  Claim 
Exemption  as  to,  see  Corporations, 
171. 

Including  Transportation  Charges  in  Valua- 
tion of  Imports,  see  Duties,  359,  360. 

Equity  Jurisdiction  to  Restrain  Enforce- 
ment of  Ordinance  Fixing  Street  Rail- 
way Rates,  see  Equity,  84. 

Presumption  to  Sustain  Congressional  Regu- 
lation of  Telephone  Rates,  see  Evidence, 
443. 

Adequacy  of  Legal  Remedy  after  Rates 
Fixed  as  Preventing  Injunctive  Relief 
against  the  Making  of  Rates,  see  Injunc- 
tion, 8. 

Terms  of  Injunction  against  Unreasonable 
Rates ;  how  Limited,  see  Injunction,  226. 

Of  Insurance  Premium,  see  Insurance,  IV. 
c;    341. 

Of  Interest,  see  Constitutional  Law,  1464; 
Interest,  II. 

Combinations  to  Fix  and  Maintain,  see 
Monopoly  and  Combinations,  II. 

Of  Postage,  see  Postoffice,  V. 

Of  Taxation,  see  Taxes,  15. 

For  Telephone  Service,  see  Telephones,  2, 
3. 

For  Use  of  Turnpike,  see  Tolls  and  Toll 
Roads,  1-3. 

Regulation  of  Warehouse  Rates,  see  Ware- 
houseman, 2. 

Water  Rates,  see  Waters,  IIL  b;  108. 

Wharfage  Rates,  see  Wharves,  21-23. 


RATIPICATION. 

Of  Contract  for  Delivery  of  Captured  Prop- 
erty, see  Abandoned  and  Captured  Prop- 
erty,  6. 

Of  Unauthorized  Appearance,  see  Appear- 
ance, 2. 

Of  Attorney's  Action,  see  Attorneys,  II.  e. 

Of  Bybidding  at  Auction,  see  Auction,  4. 

Of  Act  of  Vice  President  of  Bank,  see  Banks, 
44. 

Of  Increase  of  Capital  Stock  of  Bank,  see 
Banks,  226. 

Of  Municipal  Bond,  see  Bonds,  V.  j. 

Of  Illegal  Collection  of  Duties,  see  Consti- 
tutional Law,  767. 

Of  Illegal  Contract,  see  Contracts,  IV.  f. 

Of  Contract  by  Broker,  see  Contracts,  74. 

Of  Corporate  Contract,  see  Corporations,  VI. 

Of  Acts  of  Corporate  Officers,  see  Corpora- 
tions, 229-233. 

Of  Dedication,  see  Dedication,  22. 

Of  Deed,  see  Deeds,  76. 

Of  Duties  Illegally  Collected,  see  Duties  13- 
15,  505. 

Of  Appraisal  of  Imports,  see  Duties,  330. 

Of  Acts  of  Insurance  Agent,  see  Insurance, 
II.  e. 


Of  Unauthorized  Abandonment,  see  Inivr- 
ance,  607. 

Of  Subsequent  Judicial  Proceedings  in  Ad- 
vance, see  Judgment,  277. 

Of  Unauthorized  Judgment  of  Compromiae^ 
see  Judgment,  1145. 

Of  Act  by  Municipality,  see  Municipal  Cor- 
porations, 38. 

Of  Contract  by  Retiring  Partner,  see  Part- 
nership, 176. 

Of  Agent's  Acts,  see  Principal  and  Agent, 
III.  k. 

Of  Subscription  by  Township  to  Railroad 
Stock,  see  Railroads,  77. 

Of  Railroad  Lease,  see  Railroads,  112. 

Of  Statute  by  legislature,  see  Statutes,  540. 

Of  Part  of  Statute,  see  Statutes,  663. 

Of  Treaties,  see  Treaties,  III. 

Of  Lease  by  One  of  Several  Trustees,  see 
Trusts,  128. 

Of  Acts  of  Government  Officers,  see  United 
States,  125. 

By  Congress,  see  Congress,  17;  Panama 
Canal  Zone,  1. 

By  Legislature,  see  Constitutional  Law,  IV. 
f.  2,  h;  Counties,  19. 

By  Grantee  of  Registration  of  Deed,  see 
Deeds,  22. 

By  Married  Woman,  see  Husband  and  Wife, 
16. 

By  Infant,  aee  Infants,  I.  b,  2. 

By  State  of  Purchase  of  Parallel  Road,  see 
Railroads,  99. 

By  Town,  see  Towns,  5. 

By  Infant  as  Question  for  Jury,  see  Trial, 
292. 

By  Cestui  que  Trust  of  Purchase  by  Trustee, 
see  Trusts,  151-153 

By  Laches,  see  Estoppel,  107. 

Estoppel  by,  see  Estoppel,  205. 

Evidence  of,  see  Evidence,  1800. 

Proof  of  Ratification  by  One  Trustee  for 
Creditors  of  Assignment  by  Other  Trus- 
tee, see  Evidence,  2526. 

Judicial  Confirmation  of  Sales,  Generally, 
see  Judicial  Sale,  III. 

Question  of  Law  or  Fact  as  to  Ratificatioii 
of  Agent's  Acts,  see  Trial,  289-291. 


RATIONS. 

Rights  of  Army  and  Naval  Officers 
see  Army  and  Navy,  VI.  b,  5. 


as  to. 


REIAL  ACTION. 

Abatement  of,  by  Death  of  Party,  see  Abate- 
ment and  Revival,  18. 

What  Law  Governs,  see  Conflict  of  Laws, 
193. 

See  also  Cloud  on  Title;  Ejectment;  For- 
cible Entry  and  Detainer;  Writ  of 
Right 


REAIi-ESTATB  AGENTS. 


See  Brokers,  III. 
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REAIi  PARTIES. 

With  Respect  to  Federal  JuriBdiction,  see 
Courts,  V.  c,  3,  6.   (4). 

Jurisdiction  as  Dependent  on  Reality  or  Ne- 
cessity of  State  as  Party,  see  States, 
IX.  b. 


BEAIi  PROPERTY. 

• 

J.  BBiaies  4n  General;  Litnitatians  and 
Validity,  l'&4. 
a.  In  General;  Conditions,  1-32. 

1,  In  General;  Seiein,  1-9, 

2.  Conditions;  Forfeiture,    lO' 

82. 
h.  Rule  in  Shelley* s  Case;  Estates 

TaU,  33-9. 
e.  Remainders;     Vested     or     Con- 
tingent  Interests;   Limitations 
Over,  40-54. 
If.  Beoords  of  Title,  &&-12e. 

a.  In  General;  What  May  he  Re- 
corded, 55-62. 
5.  Re^^tUsites    and    Sufficiency    of 

Record,  63-72. 
o.  Necessity   of   Recording;    Effect 
of  Failure;  Reliance  upon  Rec- 
ords, 73-1  IS. 
d.  As  Notice;  Effect  of  Recording, 
119-26. 

Adverse  Possession  of,  see  Adverse  Posses- 
sion. 

Purehase  of  Land  in  Third  Person's  Pos- 
session, see  Champerty  and  Mainten- 
ance, IIL 

Rights  of  After-bom  Children  in,  see  After- 
bom  Children. 

Rights  of  Aliens  as  to,  see  Aliens,  III.  b. 

Jarisdictional  Amount  on  Appeal  in  Cases 
Relating  to,  see  Appeal  and  Error,  I. 

f,  4,  s.    (10). 

Writ  of  Assistance  to  Put  in  Possession  of, 
see  Assistance. 

Boundaries  of,  see  Boundaries. 

Trying  Title  to,  by  Caveat,  see  Public  Lands, 
1180, 1181. 

Cemeteries,  see  Cemeteries. 

Confiscation  of,  see  Confiscation  and  Seques- 
tration. 

What  Law  Governs,  see  Conflict  of  Laws,  I. 

g,  h,  i. 

Oral  Contracts  as  to,  see  Contracts,  I.  e,  4. 

Part  Performance  of  Oral  Contract  as  to, 
see  Contracts,  I.  e,  6,  6. 

Right  of  Corporation  to  Hold,  see  Corpora- 
tions, VI.  c. 

Right  of  Foreign  Corporation  to  Hold,  see 
Corporations,  742-749. 

Cotenancy  in,  see  Cotenancy. 

Jurisdiction  Over  Generally,  see  Courts,  I. 

d. 

Subject-Mater  of  Suit  as  Basis  of  Jurisdic- 
tion, see  Courts,  II.  b,  3. 

Covenant  as  to,  see  Covenant 


Measure  of  Damages  for  Injury  to,  see  Dam- 
ages, IV.  1. 

Measure  of  Damages  for  Breach  of  Con- 
tract as  to,  see  Damages,  VI.  b.  2. 

Dedication  of,  see  Dedication. 

Deed  of,   see   Deeds. 

Bill  for  Discovery  as  to  Notice  of  Unre- 
corded Deed,  see  Discovery  and  Inspec- 
tion,  10. 

Dower  Rights  in,  see  Dower. 

Action  to  Recover  Possession  of,  see  Eject- 
ment. 

Taking  of,  under  Power  of  Eminent  Domain, 
see  Eminent  Domain. 

Conversion  of,  into  Money,  see  Equitable 
Conversion. 

Escheat  of,  see  Escheat. 

Estoppel  of  Grantor  to  Rely  on  After  Ac- 
quired Title,  see  Estoppel,  II.  c. 

Exchange  of,  see  Exchanges. 

Fixtures  on,  see  Fixtures. 

Right  of  Husband  and  Wife  in,  see  Husband 
and  Wife,   II. 

Nature  of  Titles  and  Ownership  in  Indian 
Lands,  see  Indians,  V.-Vill. 

Injunction  to  Prevent  Injury  to,  see  Injunc- 
tion, I.  e,  8. 

Lien  of  Judgment  on,  see  Judgment,  V. 

Lease  of,  see  Landlord  and  Tenant. 

Lateral  Support  of,  see  Lateral  Support. 

License  as  to,  see  License,  I. 

Lien  on,  see  Liens,  8. 

Rights  and  Liabilities  of  Life  Tenants  as  to, 
see  Life  Tenants. 

Laches  as  Bar  to  Recovery  of,  see  Limitation 
of  Actions,  I.  b,  2,  5. 

Limitation  of  Action  as  to,  see  Limitation 
of  Actions,  I.  b,  2,  h;  II.  g;  III.  g. 

Limitation  of  Action  for  Proceeds  of  Sale 
of,  see  Limitation  of  Actions,  439,  549- 
551. 

Doctrine  of  Lis  Pendens,  see  Lis  Pendens. 

Mechanic's  Lien  on,  see  Mechanics'  Lens. 

Mortgage  on,  see  Mortgage. 

Power  of  Municipality  to  Take,  Hold,  and 
Convey,  see  Municipal  Corporations, 
181-133. 

Notice  of  Rights  in,  from  Possession,  see 
Notice,  III. 

Partition  of,  see  Partition. 

Of  Partnership,  see  Partnership,  IV. 

Suspension  of  Alienation  of,  see  Perpetuities. 

Private  Land  Claims,  see  Private  Land 
Claims. 

Public  Lands,  see  Public  Lands. 

Specific  Performance  of  Contract  Relating  to, 
see  Specific  Performance. 

Taxation  of,  see  Taxes. 

Timber  as  Part  of,  see  Timber. 

Questions  of  Law  or  Fact  as  to  Title  to 
Generally,  see  Trial,  VI.  c,  18. 

Trust  in,  see  Trusts. 

Matters  as  to  Contracts  for  Sale  of,  see 
Vendor  and  Purchaser. 

Devise  of,  see  Wills. 

Charge  upon,  by  Will,  see  Wills,  HLj. 

Matters  as  to  Writ  of  Rights  see  Writ  of 
Right 


4980 


REAL  PROPERTY,  I.  a,  1. 


/.  Estates  in  General;  Limitations  and 

Validity. 

a.  In  C^eneral;  Conditions* 

1.  In  Oeneral;  Seisin. 

Necessity  of  Seizin  to  Conveyance  of  Land, 
see  Champerty  and  Maintenance,  IIL 

State  Decisions  as  Rules  of  Property  Bind- 
ing Federal  Courts,  see  Courts,  VII.  c, 
9. 

Covenant  of  Seizin,  see  Covenant. 

Estate  by  Curtesy  in,  see  Curtesy. 

Seizin  in  Estate  by  Curtesy,  see  Curtesy,  3. 

Title   Passing  by   Deed,   see   Deeds,    III.   d. 

Merger  of  Equitable  and  Legal  Title,  see 
Equity,  70. 

As  Assets  to  Pay  Decedent's  Debts,  see  Ex- 
ecutors and  Administrators,  32-34. 

Nature  of  Homestead  Estate,  see  Home- 
stead, 1. 

Proprietary  Rights  in  Minerals,  see  Mines, 
II. 

Nature  of  Property  Right  in  Gas  and  Oil  in 
Place,  see  Mines,  174,  175,  177. 

Averments  as  to  Seizin,  see  Pleading,  466, 
466a,  467. 

Power  to  Dispose  of  Land  as  an  Estate  in 
Land,  see  Powers,  6. 

Nature  of  Estates  Acquired  under  Pennsyl- 
vania Charter,  see  Public  Lands,  1376. 

Seisin  of  Cestui  Que  Trust,  see  Trusts,  175. 

Power  of  United  States  to  Take  and  Hold 
Real  Property,  see  United  States,  22, 
23. 

Nature  of  Estate  or  Interest  Created  by 
Will,  see  Wills,  III.  g. 

See  also  supra,  6;  infra,  32. 

1.  An  equitable  interest  and  right  of  re- 
demption in  contestation  may  be  the  sub- 
ject of  a  bona  fide  sale  and  transfer  by  deed. 
Smith  Y.  Orton,  21  How.  241,  16:  104 

2.  Actual  entry  or  livery  of  seisin  are  un- 
necessary to  perfect  title  under  a  conveyance 
made  under  the  Virginia  land  law  of  1779, 
chap.  13.       Green  v.  Liter,  8  Cranch,  229, 

3:  545 
Cited  In  Barclay  t.  Plant,  50  Ala.  521— Wood 
v.  Mansell,  3  Blackf.  130 — Breckenrldge  v. 
Ormsby,  1  J.  J.  Marsh.  244,  10  Am.  Dec.  71 
— Smith  y.  Dennett,  15  Minn.  88.  Gil.  50 — 
Bnfleld  ▼.  Permit,  8  N.  H.  515,  31  Am.  Dec. 
207— Withers  v.  Jenkins,  14  S.  C.  611. 

3.  The  transfer  of  possession  in  the  pres- 
ence of  the  vicinage  on  feoffment  under 
the  ancient  common  laws  had  as  its  object 
the  prevention  of  fraud  upon  the  lord  of  the 
manor  and  upon  the  other  tenants.  Green 
v.  Liter,  8  Cranch,  229,  3:  545 
Cited  in  Fletcher  v.  Puller,  120  U.  S.  551,  30 

L.  ed.  764,  7  Sup.  Ct.  Rep.  667. 

4.  Mere  livery  of  seisin  in  the  presence  of 
the  vicinage  was  sufficient,  under  the  ancient 
common  law,  to  convey  full  Mid  perfect  fee- 
simple  title.    Green  v.  Liter,  8  Cranch,  229, 

3:  545 
Cited  In  Strother  v.  Lucas,  12  Pet.  449,  9  L. 
ed.  1152 — Barr  v.  Galloway,  1  Mcl.«an,  480, 
Fed.  Cas.  No.  1,037. 


5.  Where  two  persons  are  in  possession  of 
land  at  the  same  time  under  different  titles, 
the  law  adjudges  him  to  have  the  seisin  of 
the  estate  who  has  the  better  title.  Barr  v. 
Gratz,  4  Wheat.  213,  4:  553 
Cited  In  Omaha  &  O.  Smelting  &  Ref.  Co.  v. 

Tabor.  13  Colo.  53,  5  L.R.A.  243,  16  Am.  St. 
Rep.  185,  21  Pac.  925 — Fancher  v.  De  Men- 
tegre,   1    Head,   42. 

6.  The  law  deems  every  man  to  be  in  the 
legal  seisin  and  possession  of  land  to  which 
he  has  a  perfect  and  complete  title.  This 
seisin  and  possession  is  co-extensive  with 
his  right,  and  continues  until  he  is  ousted 
therefrom  by  an  actual  adverse  possession. 
United  States  v^  De  la  Maza  Arredondo, 
6  Pet.  691,  8:  547 
Cited  m  Mltchel  v.  United  States,  9  Pet.  786, 

9  L.  ed.  292— United  States  v.  Slbbald,  10 
Pet.  323,  9  L.  ed.  441 — Ewing  ▼.  Burnet,  11 
Pet.  51,  9  L.  ed.  629 — Garcia  v.  Lee,  12  Pet. 
520.  9  L.  ed.  1180— United  States  v.  Miran- 
da, 16  Pet.  169,  10  L.  ed.  922— Luther  v. 
Borden,  7  How.  56,  12  L.  ed.  605— Whitney 
Y.  United  States.  181  U.  8.  113,  45  L.  ed. 
775,  21  Sup.  Ct.  Rep.  565— United  States  v. 
Cervantes,  Hoffm.  Land  Cas.  14.  Fed.  Cas. 
No.  14,768— Dalles  City  v.  Missionary  Soc.  0 
Sawy.  140,  6  Fed.  370 — Tyee  Consol.  Mln. 
Co.  v.  Langstedt,  58  C.  C.  A.  132,  121  Fed. 
712 — Conway  v.  Kln^worthy,  21  Ark.  17 — 
Mlnturn  v.  B rower,  24  Cal.  660 — Sullivan  v. 
Richardson,  33  Fla.  105,  14  So.  692 — Spald- 
ing V.  Orlgff,  4  Ga.  87 — English  v.  Doe,  7 
Ga.  390— Wiggins  v.  Ilolley.  11  Ind.  7 — 
Bruckner  v.  Lawrence,  1  Dougl.  (Mich.)  37 
— Altschul  V.  O'Neill,  35  Or.  206,  58  Pac.  95 
— Horton  v.  Crawford,  10  Tex.  887. 

7.  A  conveyance  of  wild  and  vacant  lands 
gives  a  constructive  seisin  thereof,  in  deed, 
to  the  grantee,  and  attaches  to  him  all  the 
legal  remedies  incident  to  the  estate.  Green 
V.  Liter,  8  Cranch,  229,  3:  545 
Cited  in  Conway  v.  Klngsworthy,  21  Ark.  17 — 

Washburn  v.  Cutter,  17  Minn.  367,  Gil.  335 
—  Bell  V.  Peahody,  63  N.  H.  239.  56  Am. 
Rep.  506 — Poor  v.  Horton.  15  Barb.  405 — 
Willson  V.  Betts.  4  Denio.  209 — Dickinson  v. 
Hoomes,  8  Gratt.  429. 

8.  Where  a  person  to  whom  a  patent  for 
land  was  to  be  granted  made  a  deed,  and 
covenanted  therein  to  have  the  patent  issue 
to  his  grantee,  or,  if  not  that,  that  he 
would  stand  seised  to  the  use  of  his  grantee, 
and  make  all  conveyances  necessary  to  con- 
firm the  title  to  him,  upon  the  issuing  of 
the  patent  to  the  grantor,  the  actual  con- 
structive seisin  was  transferred  thereby  to 
the  said  grantee.  Barr  v.  Gratz,  4  Wheat. 
213,  4:  553 

9.  Under  a  conveyance  taking  effect  un- 
der the  statute  of  uses,  the  bargainee  has  a 
complete  seisin  in  deed  without  actual  entry 
or  livery  of  seisin.  Green  v.  Liter,  8  Cranch, 
229,  3:  545 

Editorial  notes. 

[Determinable  fee;  nature;  creation.  15 
L.R.A.  231. 

Corporeal  appurtenances  to.  15  L.R.A. 
652.] 

Eflfect  of  other  language  in  deed  to  cut 
down  estate  conveyed  by  granting  clause. 
12  LJLA.(N.S.)   956.] 
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9.  Conditions;  Forfeiture. 


Condition  in  Charitable  Gift,  see  Charities, 
I.  c. 

Forfeiture  of  Land  Obtained  bj  Condemna- 
tion, see  Eminent  Domain,  70. 

Rights  of  Adjoining  Owner  on  Vacation  of 
Road,   see  Highways,   10. 

Condition  in  Grant  of  Public  Land,  see 
Mortgage,  215,  216. 

State  Land  Grants;  Condition  on  Locating 
of  Settlers  thereon,  see  Public  Lands, 
1188. 

Condition  in  Will,  see  Wills,  IIL  g,  4. 

Aa  to  Covenants,  see  Covenant. 

See  also  Forfeitures  and  Penalties,  12. 

10.  The  word  "proviso"  is  an  appropriate 
one  to  constitute  a  common-law  condition 
in  a  deed  or  will;  but  it  has  frequently 
been  applied  as  expressing  simply  a  coven- 
ant or  limitation  in  trust.  Stanley  v.  Colt, 
5  Wall.  119,  18:  502 
Mee^ran  v.  Boyle,  19  How.  130,  15:  577 
ated  In  ITopkins  v.  Grimshaw,  165  IT.  S.  356, 

41  L.  ed.  744,  17  Sup.  Ct.  Eep.  401— United 
States  V.  Union  P.  R.  Co.  11  Blatchf.  401, 
Fed.  Cas.  No.  16,508 — Mahonloj?  County  v. 
Yoanip.  8  C.  C.  A.  36,  16  U.  S.  App.  253,  50 
Fed.  106 — Sherman  v.  American  Conj^regra- 
tlonal  A880.  51  C.  C.  A.  335,  113  Fed.  615~ 
Sumner  v.  Darnell,  128  Ind.  44,  13  L.R.A. 
175.  27  N.  E.  162 — Bray  v.  Husaey,  83  Me. 
331,  22  Atl.  220 — Smalley  v.  Ashland  Brown- 
Stone  Co.  114  Mich.  107,  72  N.  W.  29— 
Woodmff  V.  Woodruff,  44  N.  J.  Bq.  854,  1 
L..R.A.  383,  16  Atl.  4 — Hoyt  v.  Kimball,  49 
N.  H.  326 — De  Veaux  College  v.  Highlands 
Land  Co.  63  App.  DIv.  467,  71  N.  Y.  Supp. 
857 —  Portland  v.  TerwllUger,  16  Or.  470, 
19  Pac.  90 — Hooberry  v.  Harding,  3  Tenn. 
Ch.  680 — Ryan  v.  Porter,  61  Tex.  111. 

Conditions  precedent. 

In  Charitable  Devise,  see  Charities,  40, 
41. 

Parol  Evidence  to  Explain,  see  Evi- 
dence, 1704. 

In  WUla,  see  Wills,  149,  150. 

Bee  also  infra,  21. 

11.  An  ordinance  giving  the  right  to  ex- 
tend railroad  tracks  from  a  depot  at  a  des- 
ignated terminus  to  certain  points,  in  con- 
sideration of  the  obligation  to  establish  its 
terminus  at  that  place,  creates  a  suspen- 
sive condition  or  a  condition  precedent.  New 
Orleans  v.  Texas  &  P.  R.  Ck).  171  U.  S.  312, 
18  Snp.  Ct.  Rep.  876,  43:  178 

12.  A  condition  precedent  that  a  provision 
in  favor  of  a  cestui  que  trust  shall  not  vest 
until  his  debts  are  paid,  and  a  condition 
subsequent  that  it  shall  be  devested  and 
forfeited  by  his  insolvency,  with  the  limita- 
tion over  to  another  person,  are  valid.  Nichol 
T.  Levy.  5  Wall.  433,  18:  596 
Cited  In  Smith  v.  Towers,  69  Md.  103,  9  Am. 

St  Rep.  398.  16  Atl.  02 — Jourolmon  v.  Mass- 
engfU,  86  Tenn.  126,  5  S.  W.  719. 

—  Editorial  notes. 

Conditions  precedent  and  subsequent  in 
deed.  6:101;  9:89 


Conditions  subsequent. 

Re-entry   for   Breach  of  Condition,  see 

infra,  28-32. 
In  Wills,  Bee  Wills,  151-158. 
See  also  supra,  12;  infra,  26. 

13.  A  condition  in  a  deed,  that  a  per- 
manent location  of  an  institute  on  the  land 
should  be  made  within  a  year,  is  a  condition 
subsequent.    ]!^ead  v.  Ballard,  7  Wall.  290, 

19:  190 
Cited  in  Sklpwith  v.  Martin.  50  Ark.  150,  6  S. 
W.  614. 

14.  A  condition  in  a  deed  of  land  that 
intoxicating  liquors  shall  never  be  manu- 
factured or  sold  thereon,  and  that  if  this 
condition  be  broken  the  deed  shall  be  come 
void  and  the  title  revert  to  the  grantor,  is 
not  repugnant  to  the  estate  granted,  nor 
unlawful.  Cowell  v.  Colorado  Springs  Co. 
100  U.  S.  55,  25:  547 
Cited  In  Hopkins  v.  Orlmshaw,  165  U.  S.  356, 

41  L.  ed.  744,  17  Sup.  Ct.  Rep.  401 — ^Wake- 
Aeld  V.  Van  Tassell.  202  111.  47,  65  L.R.A. 
615,  95  Am.  St.  Rep.  207,  66  N.  B.  830— 
Conner  v.  Lowe.  124  Ind.  371,  9  L.R.A  168, 
24  N.  B.  889 — F^errls  v.  American  Brewing 
Co.  155  Ind.  542,  52  L.R.A.  306,  58  N.  E. 
701— Olll  V.  Chicago  &  N.  W.  R.  Co.  117 
Iowa,  280,  90  N.  W.  600 — Duncan  v.  Central 
Pass.  R.  Co.  85  Ky.  630,  4  8.  W.  228 — ^Wal- 
lace V.  Smith,  118  Ky.  266,  68  S.  W.  131— 
Tobey  V.  Moore,  130  Mass.  450 — Smith  v. 
Barrle,  56  Mich.  320,  56  Am.  Rep.  391,  22 
N.  W.  816— Sioux  City  &  St.  P.  R.  Co.  v. 
Singer,  49  Minn.  305,  15  L.R.A  753,  82  Am. 
St.  Rep.  554,  61  N.  W.  905 — Foster  v.  Fos- 
ter, 62  N.  H.  55 — Commercial  Nat.  Bank  v. 
First  Nat.  Bank,  118  N.  C.  788,  32  L.R.A. 
714,  54  Am.  St.  Rep.  753,  24  S.  B.  524— 
liehlgh  Coal  Je  Nav.  Co.  v.  Qluck,  5  Pa.  Co. 
Ct.  666 —  Fannlng*8  License,  23  Pa.  Super. 
Ct.  626 — ^Re  Donovan,  44  W.  N.  C.  35,  9  Atl. 
647 — Odesso  Improv.  &  Irrlg.  Co.  v.  Dawson, 
5  Tex.  Civ.  App.  490,  24  S.  W.  576 — Tardy  v. 
Creasy,  81  Va.   567,   59  Am.   Rep.  676. 

15.  A  declaration  of  the  purposes  for 
which  the  land  is  to  be  held,  in  a  grant  by 
the  proprietaries,  purporting  to  convey  for 
5  shillings  the  fee  to  certain  trustees,  "their 
heirs  and  assigns  forever,  in  trust  .  .  .  for 
the  erecting  thereon  a  courthouse  .  .  .  and 
for  no  other  use,"  and  reserving  an  annual 
quit  rent  of  a  red  rose,  with  a  provision  for 
re-entry  in  case  of  nonpayment, — does  not 
limit  the  fee  or  create  a  condition  •  subse- 
quent, where  there  are  no  technical  terms 
or  provisions  importing  a  condition  or  limita- 
tion, and  there  is  a  reference  to  an  act  of  the 
provincial  assembly  of  Pennsylvania,  author- 
izing the  trustees  to  purchase  land  and  build 
thereon  a  courthouse  and  prison,  with  a  re- 
cital that  another  lot  has  been  laid  out  for 
the  prison.  Stuart  v.  Easton,  170  U.  S. 
383,  18  Sup.  Ct.  Rep.  650,  42:  1078 
Cited  in  Com.  v.  Connellsburg,  25  Pa.  Co.  Ct. 

435 — Long  v.  Moore,  19  Tex.  Civ.  App.  365, 
48  S.  W.  43. 

16.  A  condition  subsequent  that  a  per- 
manent location  of  an  institute  on  the  land 
should  be  made  within  a  year  is  complied 
with  by  a  resolution  of  the  trustees  of  the 
institute,  locating  the  building  on  the  land, 
with   the   intention    that   it   should   be   the 


4982 


REAL  PROPERTY,  I.  a,  2. 


permanent    location.      Mead    v.    Ballard,    7 
Wall.  290,  19:  190 

Cited  In  Newton  y.  Mahoning  County,  100  U.  S. 
662.  25  L.  ed.  712 — Texas  &  P.  R.  Co.  r.  Mar- 
shall, 136  U.  S.  408,  34  L.  ed.  389,  10  Sup. 
Ct.  Rep.  846 — Lucas  v.  New  York,  N.  H.  & 
H.  B.  Co.  64  C.  C.  A.  640,  130.  Fed.  438— 
Jefferaonville,  M.  &  I.  R.  Co.  ▼.  Barbour,  89 
Ind.  380 — Sumner  v.  Darnell,  128  Ind.  47,  13 
L.R.A.  176,  27  N.  E.  162— Gill  v.  Chicago  & 
N.  W.  R.  Co.  117  Iowa,  280,  90  N.  W.  606— 
Curtls  T.  Board  of  Education,  48  Kan.  143, 

23  Pac.  98 — Bucksport  &  B.  R.  Co.  v.  Brew- 
er, 67  Me.  800 — Blanchard  V.  Detroit,  L.  & 
L.  M.  R.  Co.  81  Mich.  51,  18  Am.  Rep.  142— 
Brundage  y.  Domestic  &  F.  Missionary  Soc. 
60  Barb.  215 — ^Murdock  y.  Memphis,  7  Coldw. 
506 — Ryan  y.  Porter,  61  Tex.  Ill — Hardy  y. 
Wiley,  87  Va.  128,  12  8.  B.  233. 

17.  A  mere  technical  school  which  ex- 
cludes all  religious  instructions  does  not  sat- 
isfy the  condition  on  which  a  Protestant 
mission  was  transferred  by  the  American 
Board  of  Commissioners  for  Foreign  Mis- 
sions to  the  Hawaiian  government,  viz.,  that 
the  government  should  continue  the  same 
as  an  institution  for  the  cultivation  of  sound 
literature  and  solid  science,  and  should  teach 
no  religious  tenet  or  doctrine  contrary  to 
those  theretofore  inculcated  by  the  mission, 
as  set  forth  in  a  confession  of  faith,  where 
the  government  knew,  when  accepting  the 
transfer  of  the  mission  to  its  "fostering  care 
and  patronage,"  that  the  Mission  was  found- 
ed to  convert  the  Hawaiians  to  Christianity 
and  to  educate  young  men  to  be  Christian 
ministers,  and  for  more  than  fifty  years  re- 
cognized its  obligation  imder  the  agreement 
to  afford  religious  instruction  in  the  doc- 
trines represented  by  the  mission.  Lowrey 
V.  Hawaii,  206  U.  S.  206,  27  Sup.  Ct.  Rep. 
622,  51:1026 

18.  If  a  condition  subsequent  is  complied 
with  in  the  time  specified,  the  grantor's  right 
of  reverter  is  gone;  if  it  is  not  done  within 
that  time,  he  can  refund  the  consideration 
money  and  recover  the  land.  Mead  v.  Bal- 
lard, 7  Wall.  290,  19:  190 
Cited  in  Atlantic  &  P.  R.  Co.  v.  Mingrus,  165  U. 

8.  428,  41  L.  ed.  777,  17  Sup.  Ct.  Rep.  348. 

19.  The  rule  at  law  is  that  if  a  condition 
subsequent  be  possible  at  the  time  of  making 
it,  and  becomes  afterwards  impossible  to 
be  complied  with  by  the  act  of  God  or  the 
law  or  the  grantor,  the  estate,  once  vested, 
is  not  thereby  devested,  but  becomes  ab- 
solute. But  equity  may  apply  this  rule  in 
the  interests  of  justice  merely  to  the  extent 
of  enlarging  the  time  for  performance,  where 
it  has  been  hindered  at  the  time  when  it 
should  have  been  executed.  Davis  v.  Gray, 
16  Wall.  203,  21:447 
Cited  in  Carey  v.  Brown,  02  U.  8.  173,  23  L. 

ed.  470 — Ruch  v.  Rock  Island,  97  U.  8.  606, 

24  L.  ed.  1102 — Glddlngs  v.  Northwestern 
Mut.  L.  Ins.  Co.  102  U.  8.  112,  26  L.  ed. 
93 — Green  v.  Dyersburg,  2  Fllpp.  409,  Fed. 
Cas.  No.  6,75<( — Farmers*  Loan  &  T.  Co.  v. 
Chicago,  P.  ft  8.  O.  R.  Co.  39  Fed.  152 — 
F*rancis  v.  Demlng,  59  Conn.  112,  21  Atl. 
1006 — Chicago  y.  Chicago  &  W.  I.  R.  Co. 
105  111.  78 — Baker  y.  Woman's  Christian 
Temperance  Union,  57  App.  Dlv.  296,  67  N. 
T.  Supp.  949 — Portland  v.  TerwHHger,  16  Or. 


477,    19    Pac.   90 — 8tate   ex   rel.    Silsbee    y 
Boyce,  43  Ohio  St.  50,  1  N.  B.  217 — Burn- 
ham  y.  Burnham,  79  Wis.  567,  48  N.  W.  661 
— Gates  y.  Parmly,  93  Wis.  306,  66  N.   W. 
253. 

20.  The  conditions  on  which  a  share  of  an 
incomplete  right  of  way  was  conveyed  are 
not  defeated  by  a  completion  of  the  right  of 
way  by  purchase  of  intervening  and  isolated 
tracts.  Joy  v.  St.  Louis,  138  U.  S.  1,  11  Sup. 
Ct.  Rep.  243,  34:  843 

21.  Where  a  condition  is  subsequent  and 
is  broken,  relief  may  be  given  upon  equitable 
terms ;  but  where  it  is  precedent,  and  neither 
fulfilled  nor  waived,  equity  can  do  nothing 
for  the  party  in  default  Giddings  v.  North- 
western Mut.  L.  Ins.  Ck>.  102  U.  S.  108, 

26:92 
Cited  in  Francis  t.  Demlng,  69  Conn.  112,  21 
Atl.  1006. 

22.  No  one  but  the  grantor  can  raise  the 
question  of  a  breach  of  a  condition  subse- 
quent. United  States  v.  Northern  P.  R.  Co. 
152  U.  S.  284,  14  Sup.  Ct.  Rep.  598, 

38:443 
Cited  in  Lake  8uperlor  8hlp  Canal,  R.  &  Iron 
Co.  y.  Cunningham,  155  U.  8.  372,  39  L.  ed. 
189,  15  8up.  Ct.  Rep.  103. 

23.  No  one  can  take  advantage  of  the 
nonperformance  of  a  condition  subsequent 
annexed  to  an  estate  in  fee,  but  the  grantor 
or  his  heirs  or  successors;  and  if  they  do  not 
assert  their  right  to  enforce  a  forfeiture  on 
that  ground,  the  title  remains  unimpaired  in 
the  grantee.  The  rule  equally  obtains  where 
the  grant  upon  condition  proceeds  from  the 
government.  Schulenberg  y.  Harriman,  21 
Wall.  44,  22:  551 
Schow  V.  Harriman,  154  U.  S.  609,  14  Sup. 

Ct.  Rep.  1209,  Appx.  and  22:  656 

Cited  In  Bybee  v.  Oregon  k  C.  R.  Co.  139  U.  S 
674,  35  L.  ed.  307,  11  Sup.  Ct  Rep.  641 — 
United  States  v.  Southern  P.  R.  Co.  146  U. 
8.  594,  86  L.  ed.  1097,  13  Sup.  Ct.  Rep.  152 
— Manuel  v.  WulflP,  152  U.  8.  510,  38  L.  ed. 
534,  14  Sup.  Ct.  Rep.  651 — Barden  v.  North* 
em  P.  R.  Co.  154  U.  8.  340,  38  L.  ed.  1006. 
14  Sup.  Ct.  Rep.  1030 — Southern  P.  R.  Co.  v. 
Orton,  6  Sawy.  182,  32  Fed.  471 — Denny  y. 
Dodson,  32  Fed.  908 — Parker  v.  New  Orleans. 
B.  R.  &  V.  R.  Co.  88  Fed.  700 — Farmers' 
Loan  &  T.  Co.  v.  Chicago,  P.  Je  8.  R.  Co.  39 
Fed.  149— Shepard  v.  Northwestern  L.  Ini*. 
Co.  40  Fed.  353 — ^Lake  Superior  Ship  Canal. 
R.  ft  Iron  Co.  v.  Cunningham,  44  Fed.  822 
— Northern  P.  R.  Co.  y.  Cannon,  46  Fed.  2.*^?) 
— United  States  v.  WllUamette  Valley  &  C.  M 
Wagon  Road  Co.  65  Fed.  718 — ^Worthen  v. 
Ratcllffe,  42  Ark.  848 — Sklpworth  y.  Martin. 
50  Ark.  150,  6  8.  W.  514— Orr  v.  State,  56 
Ark.  110,  19  8.  W.  319— Washington  ft  I.'  R. 
Co.  v.  Coeur  D*Alene  R.  ft  Nav.  Co.  2  Idaho. 
589,  21  Pac.  562 — Sexton  y.  Chicago  Storage 
Co.  129  111.  832,  16  Am.  St.  Rep.  274,  21  N. 
B.  920 — Sioux  City  ft  St.  P.  R.  Co.  v.  Coun- 
tryman, 83  Iowa,  181,  49  N.  W.  72— Vlcks- 
hurg,  8.  ft  P.  R.  Co.  v.  Sledge,  41  La.  Ann. 
902,  6  So.  725— Minneapolis  ft  St.  C.  R.  Co. 
y.  Duluth  ft  W.  R.  Co.  45  Minn.  106,  47  N. 
W.  464 — American  Dock  ft  Improv.  Co.  v. 
Puhllc  Schools,  39  N.  J.  Bq.  418 — Southern 
P.  R.  Co.  y.  Esqulhel,  5  N.  M.  141,  20  Pac. 
109— Brown  y.  Allen,  57  Hun,  228,  10  N.  T. 
Supp.  714 — Towie  v.  Remsen,  70  N.  Y.  312— 
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IMLancey  r.  Plepgras,  138  N.  T.  40,  33  N.  B. 
822. 

24.  A  condition  in  a  patent  by  which  the 
United  States  sranted  land  to  the  Gherokees, 
that  if  the  Indians  abandon  the  lauds  they 
shall  revert  to  the  United  States,  if  valid, 
is  a  condition  subsequent,  which  no  one  but 
the  grantor  can  set  up,  and  which  the  par- 
ties may  waive.  Holden  v.  Joy,  17  Wall. 
211,  21:523 
Cited  in  Knight  v.  Kansas  City,  St.  J.  Sl  C.  B. 

R.  Co.  70  Mo.  288. 

25.  If  conditions  subsequent  to  the  vest- 
ing of  an  estate  are  broken,  that  does  not 
ipso  facto  produce  a  reverter  of  the  title. 
The  estate  continues  in  full  force  until  the 
proper  step  is  taken  to  consummate  the  for- 
feiture. This  can  be  done  only  by  the  grant- 
or during  his  lifetime,  and  after  his  death, 
by  those  in  privity  of  blood  with  him.  Ruch 
V.  Rock  Island,  97  U.  S.  693,  24:  1101 
Schulenberg  y.  Harriman,  21  Wall.  44, 

22:  551 
Schow  V.  Harriman,  154  U.  S.  609,  14  Sup. 

Ct.  Rep.  1209,  Appz.  and  •    22:  556 

Limited  in  Reicfaenbach   v.   Washington   Short 

Line  R.  Co.  10  Wash.  360,  38  Pac.  1126. 

Cited  In  Cowell  v.  Colorado  Springs  Co.  100  U. 
8.  58,  25  L.  ed.  549 — Lake  Superior  Ship 
Oinal,  R.  ft  Iron  Co.  v.  Cunningham,  155  U. 
8w  372,  39  L.  ed.  189,  15  Sup.  Ct.  Rep.  103 — 
Hopkins  v.  Grlmsbaw.  165  U.  S.  348,  41  L. 
ed.741, 17  Sup.  Ct.  Rep.  401— Atlantic  &P. 
R.  Co.  V.  Mingns,  165  U.  S  428,  41  L.  ed.  777, 
17  Sup.  Ct.  Rep.  348 — United  States  v.  Ten- 
nessee t  C.  R.  Co.  176  n.  S.  250.  44  L.  ed. 
456,  20  Sup.  Ct.  Rep.  370 — United  States  v. 
Northern  P.  R.  Co.  177  U.  S.  439,  44  L.  ed. 
837,  20  Sup.  Ct.  Rep.  706 — Smythe  v.  Henry, 
41  Fed.  708 — United  States  v.  Northern  P. 
B.  Co.  37  C.  C.  A.  304,  95  Fed.  879— Union 
P.  R.  Co.  V.  Cook,  89  C.  C.  A.  89,  98  Fed.  284 
— ^Lohmann  v.  Helmer,  104  Fed.  182 — ^Utah, 
N.  it  C.  R.  Co.  v.  Utah  &  C.  R.  Co.  110  Fed. 
890 — California  Reduction  Co.  v.  Sanitary 
Reduction  Works,  61  C.  C.  A.  105.  126  Fed. 
43 — Davis  V.  Memphis  &  A.  C.  R.  Co.  87  Ala. 
641,  6  So.  140— Worthen  v.  Ratcllffe,  42 
Ark.  348 — CuIIen  v.  Sprlgg,  83  Cal.  65,  23 
Pac.  222— -Kelso  v.  Stlgar,  75  Md.  403,  24 
AU.  18 — St.  Psul's  Church  v.  Atty.  Gen.  164 
Mass.  198,  41  N.  E.  231— Slouz  City  &  St. 
p.  R.  Co.  V.  Singer,  49  Minn.  307,  15  L.R.A. 
753,  32  Am.  St.  Rep.  554,  51  N.  W.  905— Up- 
Ington  V.  Corrigan,  151  N.  Y.  153,  37  L.R.A. 
798.  45  N.  E.  359 — ^Flrst  Presby.  Church  v. 
JEUlott,  65  S.  C.  256,  43  S.  B.  674. 

—  Editorial  notes. 

-  [Condition  in  deed  as  to  use  of  land  for 
specified  charitable  public,  or  quasi  public 
purpose.     19  L.RA.  262. 

i^ect  on  a  condition  subsequent,  of  a 
succeeding  law  or  act  of  God  preventing  its 
performance.     21   L.RA.   58.] 

Keeolntorf  oondltlon. 

26.  A  provision  that  certain  rights  grant- 
ed to  a  railroad  company  on  condition  of 
its  establishing  a  terminus  at  a  certain 
point  shall  cease  if  the  terminus  is  aban- 
doned creates  a  resolutory  condition.  New 
Orleans  v.  Texas  &  P.  R.  Co.  171  U.  S.  312, 
18  Sup.  Ct.  Rep.  875,  43:  178 


Restraints  upon  alienation. 

In  Charitable  Gifts,  see  Charities  37- 

40,  93-95. 
In  Will,  see  Wills,  159-161. 

27.  A  restraint  of  alienation  for  a  limited 
period  is  not  inconsistent  with  a  fee  simple 
estate.  Libby  v.  Gark,  118  U.  S.  250,  6 
Sup.  a.  Rep.  1045,  30:  133 
Cited  in  Sands  v.  Dwelling-House  Ins.  Co.  26 

Pittsb.  L.  J.  N.  S.  820. 

~  Editorial  note. 

[Restraints  on  alienation  of  fee  simple 
during  limited  time.    3  L.R.A.(N.S.)  668.] 

Re-entry. 

Unrecorded  Deed  as  Color  of  Title,  see 
Adverse  Possession,  123,  124. 

Burden  of  Justifying,  see  Evidence, 
684. 

Variance  Between  Allegations  and 
Proof  of,  see  Evidence,  2734. 

Re-entry  as  Affecting  Right  to  Demand 
Conveyance,  see  Vendor  and  Pur- 
chaser, 39. 

For  Breach  of  Condition  in  Will,  see 
Wills,  158. 

See  also  supra,  15,  23-25. 

28.  Conditions  subsequent  cannot  be  en- 
forced in  law  unless  there  has  been  a  re- 
entry or  its  equivalent.  Davis  v.  Gray,  16 
Wall.  203,  21 :  447 

29.  In  the  case  of  a  private  grant,  an  en- 
try by  the  grantor,  or  any  act  equivalent 
thereto,  showing  a  purpose  to  take  ad- 
vantage of  a  breach  of  condition  subse- 
quent, and  to  reclaim  the  estate  forfeited 
by  such  breach,  is  all  that  is  required. 
Schlesinger  v.  Kansas  aty  &  S.  R.  Co.  152 
U.  S.  444,  14  Sup.  a.  Rep.  647,        38:  507 

30.  Upon  breach  of  a  condition  in  a  deed 
conveying  land,  that  intoxicating  liquors 
shall  never  be  manufactured,  sold,  or  other- 
wise disposed  of  as  a  beverage  in  any  place 
of  public  resort  on  the  premises,  the  grantor 
has  a  right  to  treat  the  estate  as  having  re- 
verted, and  bring  ejectment  for  the  premises 
without  previous  entry  upon  them  or  demand 
for  their  possession,  such  entry  or  demand 
being  unnecessary  under  a  statute  of  the 
state  where  the  premises  are  situated. 
Cowell  V.  Colorado  Springs  Co.  100  U.  S. 
55,  25:  547 
Cited  In  Atlantic  &  P.  R.  Co.  v.  Mingns,  165 

U.  S.  431,  41  L.  ed.  777,  17  Sup.  Ct.  Rep. 
848 — Union  P.  R.  Co.  v.  Cook,  39  C.  C.  A. 
89,  98  Fed.  284 — Lyman  v.  Suburban  R.  Co. 
190  111.  329,  52  L.R.A.  649,  60  N.  B.  515 — 
Ellis  V.  Kyger,  90  Mo.  606,  3  S.  W.  23. 

31.  The  right  of  entry  for  condition 
broken  is  not  an  estate  in  lands  or  even  a 
possibility  of  reverter.  It  is  a  mere  chose 
in  action.  Schulenberg  v.  Harriman,  21 
Wall.  44,  22:  551 
Cited  In  St.  Joseph  &  St.  L.  R.  Co.  v.  St.  Louis, 

I.  M.  &  S.  R.  Co.  135  Mo.  192,  33  L.R.A. 
613,  36  S.  W.  602. 

32.  A  mere  right  of  entry  is  not  grant- 
able  or  assignable,  as  at  common  law  the 
party  has  no  estate  in  lands  of  which  he  is 
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not  seised.    Inglis  ▼.  Sailor's  Snug  Harbor, 
3  Pet.  99,  7:  617 

Cited  in  Campbell  ▼.  Point  Street  Iron  Works, 
12  R.  I.  463. 

h,  RtOe  in  Shelley's  Case;  Estates  Tail, 

Remainder  Limited  Upon  Estate  Tail,  see 
infra,  44-47. 

Adverse  Possession  in  Case  of  Estate  Tail, 
see  Adverse  Possession,  66,  237. 

Forfeiture  of  Estate  Tail  by  Attainder,  see 
Attainder  and  Outlawry,  10. 

State  Laws  and  Decisions  as  Binding  Fed- 
eral Courts,  see  Courts,  1952. 

Estate  for  Life  or  In  Fee  Passing  by  Deed, 
see  Deeds,  61. 

Liability  of  Estates  Tail  to  Judicial  Sale, 
see  Judicial  Sale,  6. 

Power  to  Sell  on  Expiration  of  Estate  Tail, 
as  Violation  of  Rule  against  Perpetui- 
ties, see  Perpetuities,  7. 

Nature  of  Estates  Acquired  under  Penn's 
Charter,  see  Public  Lands,  1376. 

Under  Devise,  see  Wills,  III.  g,  3. 

33.  The  rule  in  Shelley's  Case  is  that 
when  the  ancestor,  by  any  gift  or  convey- 
ance, takes  an  estate  of  freehold,  and,  in  the 
same  ^ft  or  conveyance,  an  estate  is  lim- 
ited, either  immediately  or  mediately,  to  his 
heirs  in  fee  or  in  tail,  the  words,  *'heirs," 
etc.,  are  words  of  limitation,  and  not  of 
purchase.  The  only  matter  determined  by 
the  rule  is  whether  a  person  shall  take  by 
descent  or  purchase.  Webster  v.  Cooper,  14 
How.  488,  14:  510 

34.  The  rule  in  Shelley's  Case  applies 
alike  to  equitable  and  legal  estates.  Den  ex 
dem.  Croxall  v.  Sherrerd  (Croxall  v.  Sher- 
erd)  5  Wall.  268,     .  18:  572 

35.  An  equitable  estate  tail  may  be  barred 
in  the  same  manner  as  an  estate  tall  at 
law.      Den    ex    dem.    Croxall    v.    Sherrerd 

(Croxall  ▼.  Shererd)   5  Wall.  268,     18:  572 

36.  The  rule  in  Shelley's  Case  is  applica- 
ble 'to  trust  estates  where  both  the  life 
estate  and  the  remainder  are  of  the  same 
character;  not  where  the  life  estate  is  an 
equitable,  and  the  remainder  is  a  legal,  es- 
tate, or  vice  versa.  Green  v.  Green,  23  Wall. 
486,  23: 75 

37.  Wliere  the  estate  limited  to  the  an- 
cestor is  an  equitable  or  trust  estate,  and 
the  estate  limited  to  the  heirs  is  an  execu- 
ted use  or  a  legal  estate,  the  two  will  not 
coalesce  in  the  ancestor.  The  rule  in  Shel- 
ley's Case  is  not  applicable.  Green  v.  (xreen, 
23  Wall.  486,  23:  75 

38.  The  rule  in  Shelley's  Case  is  in  force 
in  Delaware,  and  an  estate  tail  may  be 
barred  by  a  conveyance  by  the  first  de- 
visee.   Daniel  v.  Whartenby,  17  Wall.  639, 

21:661 
Cited  In  Rioe  r.  Rice,  36  Fed.  861. 

39.  The  rule  in  Shelley's  Case  was  intro- 
duced into  Maryland  as  part  of  the  common 
law,  and  has  continued  in  force  in  that 
state  and  in  the  District  of  Columbia.    De 


Vaughn  ▼.  Hutchinson,  165  U.  S.  566,  17 
Sup.  a.  Rep.  461,  41 :  827 

Editorial  note. 

[Effect  upon  rule  in  Shelley's  Case,  of  ex- 
press prohibition  against  conveyance  or  en- 
cumbrance of  property  by  life  tenant.  7  L. 
RA.(N.S.)   1109.] 

o.  Remainders;    Vested    or   CotUingent 
Interests;  Limitations  Over, 

Purchase   by  Life  Tenant  at  Federal  Tax 

Sale  as  Redemption  for  Remainderman, 

see  Internal  Revenue,  285. 
Liability  to  Judicial  Sale,  see  Judicial  Sale, 

6. 
Riparian    Right    to    Future    Alluvion    as 

Vested,  see  Waters,  140. 

40.  A  vested  remainder  is  an  estate  recog- 
nized in  law,  and  it  is  grantable  by  any  of 
the  conveyances  operating  by  force  of  the 
statute  of  uses.  Den  ex  Dem.  Croxall  ▼. 
Sherrerd   (Croxall  v.  Shererd)   5  Wall.  268, 

18:  572 

41.  A  remainder  will  never  be  held  to  be 
contingent  when,  consistently  with  the  in- 
tention, it  can  be  held  to  be  vested.  Den 
ex  dem.  Croxall  v.  Sherrerd  (Croxall  v. 
Shererd)  5  Wall.  268,  18:  572 
Doe  ex  dem.  Poor  v.  Considine,  6  Wall.  458, 

18:869 
Cited  in  Cropley  v.  Cooper.  10  Wall.  176,  22 
L.  ed.  113 — Thaw  v.  Ritchie  (Thaw  v.  Falls) 
136  U.  8.  546,  34  L.  ed.  537.  10  Sup.  Ct. 
Rep.  1037— Re  Haslett.  116  B'ed.  685— Land 
Title  ae  T.  Co.  V.  McCoach,  127  Fed.  385 
— Smaw  ▼.  Young.  109  Ala.  533,  20  So.  370 
— Thomas  v.  Castle,  76  Conn.  451,  66  Atl. 
854 — Sims  V.  Georgetown  College.  1  App.  D. 
C.  79 — Fields  v.  Gwynn,  19  App.  D.  C.  112 — 
Kingsley  v.  Broward,  19  Fla.  743 — Dunn  v. 
Rogers,  72  Ga.  859 — Olmstead  v.  Dunn.  72 
Ga.  860 — Clanton  v.  Estes,  77  Ga.  359.  1 
8.  B.  163— Allen  v.  McFarland,  150  111.  464. 
37  N.  E.  1006 — Davidson  v.  Koehler,  76  Ind. 
410 — Hoover  v.  Hoover,  116  Ind.  501,  19 
N.  E.  468 — Bruce  v.  Blssell,  119  Ind.  530, 
12  Am.  St.  Rep.  436.  22  N.  E.  4— Bunting 
V.  Speek,  41  Kan.  446,  3  L.R.A.  699,  21  Pac. 
288— Cox  V.  Handy,  78  Md.  122,  27  Atl. 
227— McLaIn  v.  Howald,  120  Mich.  276,  77 
Am.  St.  Rep.  597,  79  N.  W.  182 — Byrne  v. 
France,  131  Mo.  647,  33  S.  W.  178— Tin- 
dall  V.  Tindall,  167  Mo.  226.  66  S.  W.  1092 
— Norris  v.  Thomson,  19  N.  J.  Bq.  316 — 
Martllng  v.  Martling,  55  N.  J.  Eq.  780.  39 
Atl.  203— Phillpotts  V.  Blasdel.  8  Nev.  78 — 
Canfleid  v.  Fallon,  26  Misc.  352.  57  N.  T. 
Supp.  149 — Tisdell  v.  New  Hampfthlre  F.  Ins. 
Co.  155  N.  Y.  168,  40  L.R.A.  767.  49  N.  E. 
664— Starnes  v.  Hill,  112  N.  C.  12.  22  L.R. 
A.  602.  16  S.  E.  1011— Seabrook  v.  Gregg,  2 
S.  C.  78 — Harding  v.  St.  Louis  L.  Ins.  Co. 
2  Tenn.  Ch.  4G8— Stokes  v.  Van  Wyck.  83 
Va.  784,  3  S.  E.  387 — Lancaster  v.  Corbin, 
19  Gratt.  472. 

42.  Oi\e  who  was  in  being  in  1793  when 
an  estate  in  New  Jersey  was  conveyed  to  him 
in  remainder,  contingent  and  expectant  until 
the  death  of  his  father  and  mother,  took 
an  estate  vested  in  right  at  once,  and  de- 
ferred only  as  to  the  time  of  possession  and 
enjoyment.  Den  ex  dem.  Croxall  v.  Sherrerd 
(Croxall  V.  Shererd)   5  Wall.  268«     18:  572 
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43.  Where  a  remainder  is  so  limited  as  to 
take  effect  in  possession,  if  ever,  immediate- 
ly upon  the  determination  of  a  particular 
estate,  which  estate  is  to  determine  by  an 
event  which  must  unavoidably  happen  by  the 
efflux  of  time,  the  remainder  vests  in  in- 
terest as  soon  aa  the  remainderman  is  in  ease 
and  ascertained,  provided  nothing  but  his 
own  death  before  the  determination  of  the 
particular  estate  will  prevent  such  remainder 
from  vesting  in  possession.  Doe  ex  dem. 
Poor  V.  Considine,  6  Wall.  458,  18:  869 

Cropley  v.  Cooper,  19  Wall.  167,  22:  109 
Cited  In  Green  v.  Green.  23  Wall.  491,  23  L. 
ed.  77— McArthur  v,  Scott.  113  U.  8.  379. 
^  L.  ed.  1027.  6  Sup.  Ct.  Rep.  652— Mc 
Claskey  v.  Barr.  47  Fed.  161— Kemp  v.  Brad- 
ford, 61  Md.  385— Patrick  v.  Blalr,  119 
1^^^}}\^^  ^'  W-  767— Pond  V.  Allen.  15  R. 
J-  JJf '  2.  ^"*  302— Chafee  v.  Maker.  17  R. 
L  741,  24  AU.  773. 

A^-t*'-  \  ffmainder  limited  upon  an  estate 
tell  18  held  to  be  vested,  although  it  be  un- 
cerUin  whether  it  will  ever  take  effect  in 
possession.  Den  ex  dem.  Croxall  v.  Sherrerd 
(Croxall  V.  Shererd)  5  Wall.  268,  18:  572 
Cited Jn  Wilbur  v.  McNulty,  75  Ga.  463~Corey 
T.  Springer.  138  Ind.  509,  37  N.  B.  322. 

J*5.  Where  an  estate  is  granted  to  one  for 
Me  and  to  such  of  his  children  as  should 
be  living  at  his  death,  a  present  right  to 
the  future  possession  vests  at  once  in  such 
as  are  living,  subject  to  open  and  let  in 
after-bom  children,  and  to  be  devested  as 
to  those  who  shall  die  without  issue.  Den 
«  dem.  Croxall  v.  Sherrerd  (Croxall  v 
Shererd)   5  Wall.  268,  is-  572 

Croplej  V.  Cooper,  19  WaU.  167,        22.-  109 
Doe  ex  dem.  Poor  v.  Considine,  6  Wall.  458, 

18*  869 

^'i?« *""!??  •L'^o';.^''?;  ^-  CoMidlne.  6  Wall. 

V\   %^'  Vt  r^T^.^A*"**^"  ^-  Scott.  113 

^^^H'^J^  L.  ed.  1027.  5  Sup.  Ct   Rep. 

r  ^u  ^  h  y.  ®"?-  ^*-  ^«P-  1005— McArthur 
r«^"o  ^*^*"*-  ^'  ®""»  *76.  Fed.  Ca8.  No. 
8,fto9_Partee  v.  Thomas.  11  Fed.  77^— Mc- 
Claskey  v.   Barr,   42   Fed.   615— Sherman   v. 

fS*  iSIL5i*.?*-  ^"^^  ^^  C.  C.  A.  334,   113 

0  V.)*i*T:^"^"   ^-   Watts,   98  Ala.   389.   11 

Rep.  70.  60  Pac.  442— Bates  v.  Spooner.  75 
Conn.  508,  54  Atl.  305— Eamshaw  v.  Daly 
hn^SF'    ^'    ^'    222— Field    V.    Peeples,    180 
jy  ?^}'  ^^^J"'  3W~Davld8on  v.  Koehler! 
i5^  "^7:  li^^*^*'***"  ^'  Carpenter,   109  Ind. 

01  \«  5*  S'  IHHr"^™®"  ^-  -^^OS'  117  Ind. 
Z/1  ^^^  ^;r.F'  639— Brown  v.  Renshaw,  57 
Md.  76 — Edgerly  v.  Barker,  66  N.  H.  451 
28  L.R.A.  331,  31  Atl.  900— Canfield  v.  Fal- 
lon, 43  App.  Dlv.  568.  57  N.  Y.  Supp.  149 
^anfleld  v.  Fallon,  26  Mlac.  352,  57  N.  Y 
8app.  149 — Sellers  v.  Reed,  88  Va.  379,  13 
8.  K.  764 — Scott  V.  West,  63  Wis.  569.  24 
N.  W.  161. 

46.  Under  a  marria^  settlement  of  land 
to  the  uae  of  the  husband  and  wife  and  the 
survivor  of  them,  and,  after  the  determina- 
tion of  their  estate,  to  the  use  of  their  chil- 
dren left  surviving  them,  and,  if  the  wife 
shall  snrvive  the  husband,  then  to  her  use, 
her  heirs  and  assigns  forever,  and,  in  case 
the  husband  be  the  survivor,  without  issue, 
then,  after  his  decease,  to  the  use  of  such 
persona  as  shall   be  named  by  the  wife  in 


her  will, — each  child  takes  a  vested  remaind- 
er in  fee,  as  soon  as  born,  in  spite  of  the 
executory  limitation  over  to  the  wife  in 
case  she  survive  the  husband,  which  vested 
remainder  in  the  children  is  not  liable  to 
destruction  by  any  transfer  or  destruction 
of  the  life  estates  of  their  parents.  Carver 
v.  Jackson  ex  dem.  Astor,  4  Pet.  1,  7:  761 
Kelly  V.  Jackson  ex  dem.  Morris,  6  Pet.  622, 

8:  523 
Crane  v.  Morris,  6  Pet.  598,  8:  514 

47.  The  contingent  remainder  in  fee  to  the 
children  under  a  marriage  settlement  "to 
the  parents  during  their  natural  lives,  and 
then  to  the  use  and  behoof  of  such  child 
or  children  as  may  be  procreated  between 
them,  and  to  their  heirs  and  assigns  for- 
ever," becomes  vested  upon  the  birth  of  the 
first  child,  subject  to  letting  in  after-born 
children,  notwithstanding  an  executory  limi- 
tation over  upon  the  death  of  the  issue  dur- 
ing the  lifetime  of  the  parents.  Carver  v. 
Jackson  ex  dem.  Astor,  4  Pet.  1,  7:  761 
Kelly  V.  Jackson  ex  dem.  Morris,  6  Pet. 
622,  8:  523 

Crane  v.  Morris,  6  Pet.  598,  8:  514 

Cited  in  Doe  ex  dem.  Poor  v.  Considine,  6  Wall. 
475,  18  L.  ed.  874 — Cropley  v.  Cooper,  19 
Wall.  175,  22  L.  ed.  113— Westbrooke  v. 
Romeyn,  Baldw.  203,  Fed.  Cas.  No.  17,428 
— Craig  V.  Rowland,  10  App.  D.  C.  418— 
Mercantile  Bank  v.  Ballard,  83  Ky.  401, 
4  Am.  St.  Rep.  160 —Williamson  v.  Field. 
2   Sandf.   Ch.   561. 

48.  Where  a  remainder  is  dependent  upon 
a  life  estate  in  the  land,  it  does  not  take 
effect  as  an  estate  in  possession  until  the 
life  estate  is  determined.  Until  then  it  is 
a  mere  expectancy.  Wright  v.  Blakeslee, 
101  U.  S.  174,  25:  1048 
Cited  in   Fitzgerald  v.   Rhode  Island   Hospital 

Trust  Co.  24  R.  I.  66,  52  Atl.  814. 

49.  Upon  the  death  of  the  remainderman, 
the  estate  passes  to  his  heir;  and  where  the 
latter  is  a  tenant  for  life,  he  becomes  vested 
with  the  whole  estate  in  fee  simple  absolute. 
Van   Rensselaer  v.   Kearney,   11   How.  297, 

13:  703 

50.  The  heir,  during  the  lifetime  of  his 
ancestor,  has  no  right,  claim,  title,  or  in- 
terest in  the  ancestral  estate.  It  is  a  mere 
naked  expectancy,  liable  to  be  defeated  at 
the  will  of  the  ancestor,  at  all  times,  and, 
in  no  just  sense,  a  possibility  of  interest,  a 
right  in  the  thing  itself.  Comegys  v.  Vasse. 
1  Pet.  193,  7:  108 
Cited  in  Edwards  v.  Varick,  5  Denio,  685. 

51.  The  existence  of  an  outstanding  pow- 
er of  disposal  of  lands  in  fee  to  the  extent 
of  a  certain  sum  is  immaterial  in  the  de- 
termination of  the  nature  of  an  interest  in 
the  land,  whether  vested  or  contingent. 
Carver  v.  Jackson  ex  dem.  Astor,  4  Pet.  1, 

7:761 
Cited  In  Bennett  v.  Garlock,  10  Hun,  337. 


52.  An  interest  in  lands  conveyed  by  a 
trust  deed  to  one  for  life  or  in  fee  is  an 
immediate  vested  interest,  though  to  take 
effect  in  possession  at  the  death  of  another, 
and   subject   to   be    devested   by   the    power 
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reserved  to  such  other  person  of  disposing  of 
the  lands  by  will.  Bowen  v.  Chase,  94  U.  S. 
812,  24:  184 

53.  That  the  appointment  in  favor  of  a 
person  is  a  direction  to  the  trustee  to  con- 
vey to  him  does  not  derogate  from  the  vest- 
ing quality  of  his  equitable  interest.  The 
conveyance  would  be  necessary  only  to  clothe 
him  with  the' legal  estate.  Bowen  v.  Chase, 
94  U.  S.  812,  24:  184 
Distinguished    In    Burkett    v.    Whittemorep    36 

S.  C.  436p  15  S.  E.  616. 

Cited  in  Bowen  ▼.  Chase.  98  U.  S.  255,  25  L. 
ed.  47— Re  Fair,  132  Cal.  573.  84  Am.  St. 
Rep.  70,  60  Pac.  442 — Frey  v.  Allen,  9  A  pp. 
D.  C.  404— Cushing  v.  Blake,  30  N.  J.  Eq. 
701 — Townshend  v.  Frommer,  125  N.  Y.  459, 
26  N.  B.  805. 

54.  An  estate  once  vested  will  not  be  de- 
vested unless  the  intent  to  devest  clearly  ap- 
pears. Doe  ex  dem.  Poor  v.  Considine,  6 
Wall.  458,  18:  869 
Cited  in   Bymea  v.   Labagh,   38   Hun,   526. 

Editorial  notes. 

[Legislative  power  to  defeat  contingent 
interests.    19  L.RA.  247. 

Power  to  create  remainder  after  life  es- 
state  with  absolute  power  of  disposal.  6 
L.RA.(N.S.)    1186.] 


J/.  Records  of  Title, 
a.  In  General ;  What  May  he  Recorded. 

Recording  Defective  Instrument,  see  infra, 
121-123. 

Federal  Question  as  to  Torrens  Law,  see  Ap- 
peal and  Error,  2066. 

Agent's  Liability  to  Principal  for  Failure 
to  Record  Mortgage,  see  Bailment,  14. 

Sufficiency  of  Record  of  Mortgage  of  Both 
Real  and  Personal  Property,  see  Chattel 
Mortgage,  28. 

Impairment  of  Contract  Obligations  by  Re- 
cording Acts,  see  Constitutional  Law, 
1456-1460. 

State  Laws  and  Decisions  as  to  Recording 
Acts,  as  Rule  in  Federal  Courts,  see 
Courts,  1954,  1955. 

Sufficiency  of  Delivery  when  Delivered  for 
Record,  see  Deeds,  15,  19-22. 

Presumption  of  Record  of  Mexican  Grant, 
see  Evidence,  529. 

Copy  of  Unrecorded  Deed  as  Evidence,  see 
Evidence,  1200. 

Record  of  Foreign  Will  as  Evidence,  see  Evi- 
dence. 1232-1236. 

Parol  Evidence  to  Vary,  see  Evidence,  1718, 
1721. 

Doctrine  of  Lis  Pendens,  see  Lis  Pendens. 

Filing  and  Record  of  Mining  Claims,  see 
Mines,  40-43. 

Notice  from  Possession,  of  Rights  under  Un- 
recorded Title,  see  Notice,  III. 

Time  to  Record  Plat  of  Intended  City,  see 
Plats. 

Sufficiency  of  Allegations  as  to  Recording 
Homestead,  tee  Pleading,  727. 


Spanish  and  Mexican  Records  of  Grants  of 
Land,  see  Private  Land  Claims,  105- 
111. 

Record  of  Patents  to  Public  Lands,  see  Pub- 
lic Lands,  877,  878. 

Records  of  Surveys  of  Virginia  State  Lands, 
see  Public  Lands,  1346,  1350,  1351. 

Repeal  of  Statute  as  to,  see  Statutes,  637. 

See  also  Evidence,  1192;   Wills,  32. 

55.  The  object  of  enrolling  acts  is  for 
the  security  of  subsequent  purchasers  and 
creditors.     Brush  v.  Ware,  15  Pet.  93, 

10:  672 
Cited  in  Gray  v.  H.  M.  Loud  ft  Sons  Lumber 
Co.  128  Mlcb.  434,  54  L.R.A.  784,  87  N.  W. 
376 — Brown   v.   Simons,   44   N.   H.   480. 

56.  The  object  of  all  registry  laws  is  to 
impart  information  to  parties  dealing  with 
property,  respecting  its  transfers  and  in- 
cumbrances, and  thus  to  protect  them  from 
prior  secret  conveyances  and  liens.  Patter- 
son V.  De  la  Ronde,  8  Wall.  292,  19:  415 
Cited  In  Lasb  v.  Hardick,  5  Dill.  507,  Fed.  Gas. 

No.  8,097. 

57.  The  certificate  of  the  officer  that  he 
was  at  the  time,  in  fact,  a  justice  of  the 
peace  under  the  laws  of  Michigan,  is  suffi- 
cient evidence  of  that  fact  to  entitle  a  deed 
to  record.  Elwood  v.  Flannigan,  104  U.  S. 
562,  26: 842 

58.  Under  the  act  of  North  Carolina  of 
1715  concerning  the  registration  of  deeds, 
proof  of  its  execution,  to  entitle  it  to  pro- 
bate and  registration,  ought  to  be  made  by 
a  subscribing  witness  if  one  of  them  be  liv- 
ing. The  fact  to  which  the  witness  testifies 
ought  to  be  stated  in  the  record,  that  a 
judgment  may  be  formed  on  the  sufficiency. 
Ross  V.  M'Lung,  6  Pet.  2r83,  8:  400 
Cited  in  Estell  v.  Miller,   10  Terg.  482. 

59.  Where,  in  the  certificate  of  proof  of 
deed,  the  subscribing  witness  does  not  say 
that  the  grantor  acknowledged  the  same  on 
the  day  it  bears  date,  but  the  deed  .shows 
the  date,  the  probate  is  covered  by  the  pro- 
visions of  the  Tennessee  act  of  1846.  Lea 
V.  Polk  County  Copper  Co.  21  How.  493, 

16:203 

60.  Nonresidence,  within  a  Maryland 
statute  authorizing  registration  of  a  non- 
resident's deed  upon  acknowledgment  by 
prescribed  letter  of  attorney,  is  shown  by 
his  description  in  the  deed  as  being  "of  the 
city  of  Philadelphia,"  and  in  other  papers 
as  being  a  merchant  of  Philadelphia.  Green- 
leaf  V.  Birth,  5  Pet.  132,  8:  72 

61.  Under  the  Virginia  statute  of  Decem- 
ber 8,  1792,  deeds  executed  in  another  state 
are  properly  admitted  to  record,  when  there 
is  a  certificate  of  the  clerk  of  the  district 
court  of  the  United  States  that  the  grantor 
therein  named  personally  appeared  in  the 
court  and  acknowledged  the  instrument  to 
be  his  free  act  and  deed,  with  the  certificate 
by  the  judge  that  the  person  certifying  was 
then  clerk  of  that  court.  Shutte  v.  Thomp- 
son, 15  Wall.  151,  21:  123 

62.  Marriage  articles,    or   settlements    as 
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Bach,  are  not  within  the  provisions  of  a 
statute  for  the  registration  of  conveyances 
of  real  estate.  Magniac  t.  Thompson,  7 
Pet.  348,  8:  709 

b.  Jteqwiattes  and  Suffioiency  of  Record, 

Certificate  of  Record  as  Evidence,  see  Evi- 
dence, 1092. 

Memorandum  of  Record  as  Evidence,  see 
Evidence,  1096. 

Evidence  of  Mistake,  see  Evidence,  1141. 

Parol  Evidence  to  Show  Mistake,  see  Evi- 
dence, 1721. 

Evidence  of  Registry  of  Mining  Claim,  see 
Evidence,  2356. 

Necessity  of  Entering  Word  "Homestead*' 
on  Margin  of  Record,  see  Homestead, 
4. 

63.  Under  the  North  Carolina  act  of  1715, 
in  the  probate  of  deeds  the  court  has  a 
special  limited  jurisdiction,  and  the  record 
should  state  facts  which  show  its  jurisdic- 
tion in  the  particular  case.  Ross  v.  M'Lung, 
6  Pet.  283,  8:  400 
Cited  in  Trammell  v.  Thurmond,  17  Ark.  216 

— Mclntyre  v.  Kamm,  12  Or.  259,  7  Pac. 
27 — ^Yerger   v.   Young,   9   Yerg.   43. 

64.  In  Virginia  and  Kentucky,  to  make 
the  deed  of  a  feme  covert  effectual,  the  forms 
and  solemnities  prescribed  by  the  statute, 
not  only  as  to  privy  examination  and  ac- 
knowledgment, but  also  as  to  recording, 
must  be  pursued.  Elliott  v.  Peirsol,  1  Pet. 
328,  7:  164 
Cited  in  Peirsoll  v.  Elliott,  6  Pet.  07,  8  L.  ed. 

333 — ^Daviess  v.  Falrbalrn,  3  How.  648,  11 
L.  ed.  766~Elliott  v.  Peirsoll,  1  McLean,  13, 
Fed.  Cas.  No.  4,395 — Goodenough  v.  Warren, 
6  Sawy.  498,  Fed.  Cas.  No.  5,534 — Lane  v. 
DoUck,  6  McLean,  204,  Fed.  Cas.  No.  8,040 
— George  v.  Goldsby,  23  Ala.  332 — Bovklo 
T.  Rain,  28  Ala.  840,  65  Am.  Dec.  340— 
McDanlel  v.  Grace,  15  Ark.  470 — Morrison 
T.  Wilson,  13  Cal.  408,  73  Am.  Dec.  508 — 
Wambole  v.  Foote,  2  Dak.  10,  2  N.  W.  230 — 
Woods  T.  Polhemus,  8  Tnd.  64 — SImms  v. 
nervey,  19  Iowa,  286 — Dodge  ▼.  Hollinshead, 
6  Minn.  51,  80  Am.  Dec.  433,  Gil.  1 — James 
T.  Fiskp  9  Smedes  4  M.  162,  47  Am.  Dec. 
Ill — ^Elwood  V.  Klock,  13  Barb.  54— Moore 
T.  Thomas,  1  Or.  203 — McKellar  v.  Peck, 
2  Posej,  Unrep.  Cas.  (Tex.)  103 — Pratt  v. 
Battels,  28  Tt  680. 

65.  That  the  record  of  the  mortgage  was 
in  the  handwriting  of  the  mortgagor  does 
not  impair  its  validity,  it  appearing  in  its 
proper  place.  Fowler  v.  Merrill,  11  How. 
875,  13: 736 

66.  [A  mortgage  acknowledged  before  and 
recorded  by  officers  whose  commissions  had 
become  void  by  the  Declaration  of  Inde- 
pendence is  good  against  a  subsequent  judg- 
ment creditor  and  purchaser  who  had  notice 
of  the  mortgage.  Parker  v.  Wood  (Pa.  Sup. 
Ct.)   1  Dall.  436,  1:212] 

67.  A  tract  of  land  was  purchased  with- 
in Jefferson  county,  Ohio,  but  before  re- 
cording the  deed^  'Tuscarawas  county  was 
taken  off  from  Jefferson,  and  the  land  then 
lay  in  Tuscarawas  county.  The  deed  was  re- 
corded in  Jefferson.     Held,  this  registry  of 


the  deed  was  not  sufficient,  either  to  preserve 
its  legal  priority,  or  give  it  the  equity  re- 
sulting from  constructive  notice  to  a  subse- 
quent purchaser.  Astor  v.  Wells,  4  Wheat. 
466,  4:  616 

Cited  In  Beed  v.  Kemp,  16  111.  451— Williams 
V.  Logao,  32  Ga.  168. 

68.  A  person  cannot  be  charged  with  fraud 
or  negligence  from  the  mere  fact  of  delay 
in  recording  his  deed,  if  it  is  recorded  with- 
in the  time  required  by  law.  Shirras  v. 
Gaig,  7  Cranch,  34,  3:  260 
Cited  in   McCormack  v.   James,   86   Fed.   18 — 

McDanlel  v.  Parish,  4  A  pp.  D.  C.  221 — 
Ackerman  v.  Hunslcker.  21  Hun,  56 — Kem- 
per V.  Campbell.  44  Ohio  St.  219,  6  N.  E.  666 
— Sboufe  V.  Griffiths,  4  Wash.  165,  31  Am. 
St.  Rep.  010,  30  Pac.  93. 

69.  The  book  of  land  entries  kept  in  the 
office  of  the  clerk  of  a  county  in  Illinois,  and 
furnished  by  the  auditor  to  that  officer  for 
the  purposes  of  taxation,  is  not  constructive 
notice  of  its  contents  to  subsequent  pur- 
chasers of  lands.  Lewis  v.  Barnhart,  145 
U.  S.  56,  12  Sup.  Ct.  Rep.  772,  36:  621 

Editorial  note. 

[Form  of  Christian  name  required  in 
record.    24  L.R.A.  543.] 

Index. 

70.  The  omission  of  the  name  of  the  state 
from  the  general  index  of  the  recovls  of  a 
tax  deed  is  not  fatal.  Bardon  ▼.  Land  & 
River  Improv.  Co.  15.7  U.  S.  327,  15  Sup. 
Ct.  Rep.  650,  39:  718 

71.  The  designation  of  the  range  in  which 
land  lies  as  "East,"  instead  of  "West,"  does 
not  make  the  general  index  to  records  void 
where  the  range  named  is  not  in  the  county 
and  the  true  description  is  found  on  the  rec- 
ord of  the  deed  which  is  referred  to.  Bardon 
v.  Land  &  River  Improv.  Co.  157  U.  S.  327, 
15  Sup.  Ct.  Rep.  650,  39:  719 

72.  A  copy  of  the  general  index  of  pub- 
lic records  which  had  become  dilapidated, 
made  under  Wis.  Laws  1860,  chap.  201, 
which  is  not  defective,  is  equally  as  effec- 
tive as  an  original  would  be,  although  the 
old  record  was  defective.  Bardon  v.  Land  & 
River  Improv.  Co.  157  U.  S.  327,  15  Sup.  Ct. 
Rep.  650,  39:  719 

—  Bdltorial  note. 

[Record  of  title,  index  as  part  of.  14 
L.R.A.   393.] 

o.  Necessity    of    Recording;    Effect    of 
Failure;  Reliance  upon  Records, 

Suit  to  Quiet  Title  by  Grantee  in  Unrecord- 
ed Deed,  see  Cloud  on  Title,  32. 

Impairment  of  Contract  Obligations  by  Act 
Requiring  Recording  of  Instruments, 
see  Constitutional  Law,  1456-1460. 

Land  in  District  of  Columbia,  see  District 
of  Columbia,  12. 

Necessity  of  Recording  to  Admit  Deed  in 
Evidence,  see  Evidence,  1189-1191. 

Necessity  of  Recording  Gift  of  Slave,  see 
Gift,  5. 
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Priority  of  Judgment  over  Unrecorded  Mort- 
gage, see  Mortgage,  205. 

Effect  of  Failure  to  Record  Private  Land 
Grants  from  Former  Government,  see 
Private  Land  Claims,  256. 

Land  Grants  in  Georgia,  see  Public  Lands, 
1201. 

Superiority  of  Federal  Taxing  System  to 
State  Recording  Laws,  see  States,  110. 

See  also  Wills,  21. 

73.  An  unrecorded  mortgage  or  bill  of 
sale  is  valid  between  the  parties  and  as  to 
third  parties  unless  intervening  rights  ac- 
crued before  the  recording  or  change  of  pos- 
session.    Sawyer  v.  Turpin,  91  U.   S.   114, 

23:  235 

74.  By  common  law  a  deed  of  land  is  valid 
without  registration;  and  where  register 
acts  require  deeds  to  be  recorded,  unrecorded 
deeds  are  valid  until  the  time  prescribed  by 
the  statute  has  expired.  Clarke  v.  White, 
12  Pet.  178,  9:  1046 
Cited  In  Wynn  v.  Garland,  16  Ark.  456 — Moore 

V.  Thomaa,  1  Or.  202. 

75.  Where  a  sale  of  land  is  made  under  a 
will,  the  omission  to  record  the  will  does 
not  vitiate  the  sale  unless  recording  is  made 
necessary  by  a  local  statute.  Taylor  v.  Ben- 
ham,  5  How.  233,  12:  130 
Cited  in  Lucas  v.  Tucker,  17  Ind.  45 — Bristol 

Sav.  Bank  v.  Judd.  116  Iowa,  29,  89  N.  W. 
98. 

76.  As  against  strangers,  a  deed,  in  Mas- 
sachusetts, must  be  acknowledged  before  a 
magistrate,  and  recorded  in  the  county  where 
the  land  lies.  United  States  v.  Crosby,  7 
Cranch,  115,  3:  287 
Cited  In  Allen  ▼.  Allen,  95  Cal.  196,  16  L.R.A. 

652,  30  Pac.  213 — Tarpey  v.  Deseret  Salt  Co. 
6  Utah,  212,  14  Pac.  388. 

77.  By  the  laws  of  Tennessee,  the  fee  in 
land  does  not  pass  unless  the  conveyance  is 
proved  or  duly  acknowledged  and  regis- 
tered. McEwen  v.  Den  ex  dem.  Bulkley,  24 
How.  242,  16:  672 

78.  A  deed  is  valid  under  the  Georgia 
statute,  if  recorded  within  twelve  months, 
but  any  deed  recorded  within  ten  days  after 
its  execution  takes  preference  over  deeds  not 
recorded  within  that  time,  or  previously,  on 
the  record.     Shirras  v.  Caig,  7  Cranch,  34, 

3:260 
Cited  In  Wynn  v.   Garland,   16  Ark.  455. 

79.  A  deed  for  lands  in  the  District  of 
Columbia,  executed  by  an  insolvent  debt- 
or, not  having  been  enrolled  in  the  general 
court  where  the  land  in  controversy  lies,  is, 
like  other  deeds  in  such  a  case,  a  nullitv. 
Greenleaf  v.  Birth,  6  Pet.  302,  8:  406 
Cited  in  Kelso  v.  Stigar,  75  Md.  899,  24  Atl. 

18. 

80.  A  deed  is  inoperative  to  pass  the  es- 
tate attempted  to  be  conveyed  thereby,  until 
acknowledged  and  recorded  pursuant  to 
statutory  requirements,  though  complete  as 
a  deed  on  signature  and  delivery.  Wood  v. 
Owings,  1  Cranch,  239,  2:  94 
Cited  in  Thompson  ▼.  Bennet,  Smith  (N.  H.) 
841. 


81.  In  Ohio  an  unrecorded  deed  is  void  as 
against  subsequent,  but  not  prior,  purchas- 
ers, where  the  registry  act  directs  that  all 
deeds  shall  be  recorded  within  six  months 
from  execution,  and  declares  that  any  deed 
not  80  recorded  in  the  county  where  the  land 
lies  "shall  be  deemed  fraudulent  against  any 
subsequent  bona  fide  purchasers,  for  valu- 
able consideration,  without  notice."  Steele 
V.  Spencer,  1  Pet.  552,  7:  259 

82.  The  registry  act  •f  Ohio,  which  di- 
rects that  all  deeds  made  within  the  state 
shall  be  recorded  within  six  months  from 
the  actual  time  of  execution,  and  declares 
that  any  deed  not  so  recorded  in  the  county 
where  the  land  lies  "shall  be  deemed  fraud- 
ulent against  any  subsequent  bona  fide  pur- 
chaser for  valuable  consideration  without 
notice,''  does  not  render  it  necessary  that 
a  deed  made  to  a  subsequent  bona  fide  pur- 
chaser without  notice  shall  be  recorded,  to 
give  it  operation  against  a  prior  unrecorded 
deed.  Steele  v.  Spencer,  1  Pet.  552,  7:  259 
Cited  In  Miller  v.  Merlne,  43  Fed.  265— Coster 

V.  Bank  of  Georgia,  24  Ala.  63 — Campbell 
Printing  Press  &  Mfg.  Co.  v.  Dyer,  46  Neb. 
886,  65  N.  W.  904— Den  ex  dem.  Read  v. 
Rlchman,  18  N.  J.  L.  53 — Harvey  v.  Jones, 
1  Disney  (Ohio)  72— Haldoman  v.  Hillbor- 
ough  ft  C.   R.  Co.  2  Handy    (Ohio)    104. 

83.  Prior  to  the  adoption  of  the  Constitu- 
tion of  1876,  the  laws  of  Texas  did  not  re- 
quire that  a  title  should  be  registered  in  the 
county  or  deposited  among  the  archives  of 
the  land  office,  in  order  to  give  it  validity. 
It  was  only  void  as  against  third  persons 
acquiring  title  from  the  sovereignty  of  the 
soil,  not  having  notice  of  it.  Moral  y  Gon- 
zales V.  Ross  (Gonzales  v.  Ross)  120  U.  S. 
605,  7  Sup.  Ct.  Rep.  705,  30:  801 
Cited  in  Interstate  Land  Co.  v.  Maxwell  Land 

Grant  Co.  139  U.  S.  587,  35  L.  ed.  285,  11 
Sup.   Ct.    Rep.   656. 

84.  The  obligation  of  purchasers  on  fore- 
closure to  pay  their  pro  rata  share  of  the 
debt  to  holders  of  notes  who  are  not  parties 
follows  the  land  in  the  hands  of  third  per- 
sons, not  parties  to  the  judgment,  and  is 
in  the  nature  of  a  judicial  mortgage;  but 
to  be  effective  as  to  such  third  persons  the 
judgment  must  be  inscribed  with  the  re- 
corder of  mortgages,  and  does  not  give  a 
lien  until  so  registered,  as  required  by  the 
laws  of  Louisiana.  Lovell  ▼.  Cragin,  136 
U.  S.  130,  10  Sup.  Ct.  Rep.  1024,  34:  372 
Cited  in  Nalle  v.  Young,  160  U.  8.  641,  40  L. 

ed.  506,   16   Sup.  Ct.   Rep.  420. 

85.  In  Louisiana  a  mortgage  of  lands  has 
no  effect  as  to  third  persons,  unless  it  be 
reinscribed  within  ten  years  from  the  date 
of  its  original  inscription :  and  the  pendency 
of  a  suit  to  foreclose  does  not  dispense  with 
the  necessity  of  so  reinscribing  it.  Pickett 
V.  Foster,  149  U.  S.  505,  13  Sup.  Ct.  Rep. 
998,  37: 829 

86.  Under  the  law  of  Louisiana,  except  in 
the  case  of  a  ntinor's  mortgage  on  the  prop- 
erty of  his  tutor,  every  lAortgage  ceases  to 
have  effect,  except  as  to  the  parties  to  it, 
unless  reinscribed  within  ten  years  from  the 
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date  of  its  original  inscription.     Bondurant 
V.  Watson,  103  U.  S.  281,  26:  447 

Cited  in  Pickett   v.  Foster,  149  U.  S.  530,  37 
L.  ed.  837,  13  Sup.  Ct  Rep.  998. 

87.  By  the  Civil  Ck>de  of  Louisiana,  the 
Tendor  of  an  immovable  or  slave  only  pre- 
serves his  privilege  on  the  object  by  record- 
ing the  act  of  sale  at  the  office  for  recording 
mortgages.  Johnson  v.  Waters,  111  U.  8. 
640,  4  Sup.  Ct.  Rep.  619,  28:  547 

8&  The  requirement  in  Louisiana,  that  a 
vendor's  privilege  must  be  recorded  within 
the  time  allowed  by  law,  in  order  to  give  it 
priority  over  a  mortgage  recorded  before  it, 
relates  to  the  mortgages  given  by  the 
vendee  as  well  as  mortgages  given  by  the 
vendor.  Ridings  v.  Johnson,  128  U.  S.  212, 
9  Sup.  Ct.  Rep.  72,  32:  401 

89-90.  In  Illinois  an  unrecorded  deed  will 
pass  the  title,  except  as  to  creditors  and 
subsequent  purchasers  without  notice. 
Mansfield  v.  Excelsior  Refinery  Co.  135  U. 
8.  326,  10  Sup.  Ct.  Rep.  825,  34:  162 

Editorial  notes. 

Necessity  and  eflfect  of  recording.    27:  641 
[Priority  of  lien  of  judgment  or  of  prior 

unrecorded  conveyance.    16  L.R.A.  668. 
Precedence  as  between  quitclaim  deed  and 

senior    unrecorded    deed.     12    L.RA.(N.S. 

240.] 

As   acralnst    creditors    and    subsequent 
parcliasers. 

As  against  Levying  Creditor,  see  Exe- 
cution, 83. 

Validity  of  Transfer  of  Personalty  Un- 
affected by  Failure  to  Record  as  to 
Realty,  see  Fraudulent  Convey- 
ances, 24. 

Right  of  Trustee  in  Insolvency  to  Avoid 
Unrecorded  Mortgage,  see  Insolv- 
ency, 36. 

Lien  of  Judgment  Obtained  by  Record- 
ing of  Deed,  see  Judgment,  882, 
883. 

Superiority  of  Purchaser  at  Judicial 
Sale  to  Prior  Outstanding  Unre- 
corded Mortgage,  see  Judicial  Sale, 
93. 

As  Purchasers  under  Junior  Mexican 
Land  Grant,  see  Private  Land 
Claims,  264. 

Bee  also  supra,  81,  82,  89;  infra,  109- 
111,  116,  117;  Fraudulent  Convey- 
ances, 60. 

91.  A  deed  that  has  not  been  proved,  ac- 
knowledged, or  recorded,  would  be  insuffi- 
cient aeainst  subsequent  purchasers  with- 
out notice.    Findlay  v.  Hinde,  1  Pet.  241, 

7:128 
died  In  Way  v.   Lyon,  3  Blackf.  78. 

92.  A  deed  destroyed  and  never  placed 
upon  record  is  inoperative  as  to  bona  fide 
purchasers  without  notice,  under  the  stat- 
utes of  Wisconsin.  Parker  t.  Kane,  22 
How.  1,  16:  286 

93.  The  creditors  and  subsequent  pur- 
chasers, as  to  whom  unrecorded  deeds  are 
avoided  by  the  Virginia  act  of  December 


13,  1792,  are  creditors  of,  and  subsequent 
purchasers  from,  the  grantor.  Fierce  v. 
Turner,  5  Cranch,  154,  3:  64 

Cited  In  Alvord  v.  Lent,  28  Mich.  873--Kelly 
V.  Mills,  41  Miss.  283— Mississippi  Valley 
Co.  V.  Chicago,  St  L.  &  N.  O.  B.  Co.  58 
Miss.  856 — Baldwin  v.  Baldwin,  2  Humpb. 
477 — Crenshaw  v.  Anthony,  Mart.  &  ^.  112 
— Morgan  v.  Elam,  4  Yerg.  428 — Bradshaw 
V.  Thomas,  7  Yerg.  499 — Flamilton  v.  Bishop, 
8  Yerg.  42,  29  Am.  Dec.  101 — Douglas  v. 
Morford,  8  Yerg.  385 — Land  v.  Jeffries,  5 
Rand.  (Va.)  223 — ^Thomas  v.  Gaines,  1  Gratt. 
357 — McCandllsh  v.  Keen,  13  Gratt.  637 — 
Ilarman  v.  Oberdorfer,  33  Gratt.  504 — Sny- 
der V.  Martin,  17  W.  Va.  287,  41  Am.  Rep. 
670. 

94.  Purchasers  at  judicial  sales  are  in- 
cluded within  the  term  "purchaser"  as  used 
in  the  Illinois  recording  act,  III.  Rev.  Stat. 
1845,  p.  108,  §  23,  whose  rights  are  pro- 
tected against  unrecorded  dee&.  McNitt  v. 
Turner,  ]  6  Wall.  352,  21 :  341 
Cited  in  Ousley  v.  Bailey,  111  Ga.  788,  36  S. 

B.  750--Webber  v.  Clark,  186  III.  269,  26  N. 
B.  860 — Holden  v.  Garrett,  28  Kan.   110. 

95.  One  whose  title  is  based  on  a  decree 
ordering  the  holder  of  the  legal  title  to 
make  a  deed,  and  providing  that  if  he  did 
not,  the  other  party  should  take  the  land 
as  if  the  same  had  been  conveyed  to  him, 
is  a  purchaser  within  the  registry  act. 
Steele  v.  Spencer,  1  Pet.  552,  7:  259 

96.  Grantees  in  a  deed  executed  after,  but 
recorded  before,  another  conveyance  of  the 
same  land,  being  bona  fide  purchasers  with- 
out notice,  are  by  law  deemed  to  possess  the 
better  title.  Brown  v.  Jackson,  3  Wheat. 
449,  4: 432 
Cited  in  Tucker  v.   Harris,  13  Ga.  6,  58  Am. 

Dec.  488. 

•97.  Under  the  recording  act  of  April  29, 
1878,  applicable  to  the  District  of  Columbia, 
a  deed  executed  before,  but  not  recorded 
until  after,  the  recovery  of  a  judgment 
against  the  grantor,  is  ineffectual  against 
the  judgment  creditor,  or  any  purchaser  at 
the  sale  under  that  judgment,  where  such 
creditor  had  no  actual  notice  of  its  existence 
until  after  execution  was  issued  and 
levied.  Hitz  v.  National  Metropolitan  Bank, 
ni  U.  S.  722,  4  Sup.  Ct.  Rep.  613,  28:  577 
Cited  in  Manogue  v.  Bryant,  15  App.  D.  C.  261. 

98.  In  Texas  the  lien  acquired  by  a  cred- 
itor without  notice  by  judgment  and  levy 
of  execution  is  superior  to  that  of  an  un- 
recorded mortgage;  and  a  purchaser  under 
the  execution,  with  notice,  is  entitled  to  all 
the  rights  of  the  creditor.  Stevenson  v. 
Texas  &  P.  R.  Co.  105  U.  S.  703,      26:  1215 

99.  The  maxim  De  non  apparentihus  et 
non  ea>i8tentibus  eadem  est  ratio  is  applica- 
ble, as  to  the  rights  of  purchasers,  to  an 
unrecorded  deed  of  premises  subsequently 
sold  at  a  judicial  sale,  made  upon  the  ap- 
plication of  the  administrator  of  the  grantor 
m  such  deed.  McNitt  v.  Turner,  16  Wall. 
352,  21 :  341 

100.  An  unrecorded  deed  executed  during 
the  grantor's  lifetime  cannot  be  relied  on 
to  disprove  his  seisin  as  against  the  pur* 
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chaser  at  a  sale  by  bis  administrator,  as 
the  record  showed  the  decedent's  seisin  and 
no  one  is  bound  to  look  further.  McNitt 
V.  Turner,  16  Wall.  352,  21 :  341 

101.  Where,  in  Illinois,  there  is  no  proof 
that  the  mortgagee,  when  the  mortgage  was 
recorded,  had  any  notice  of  a  prior,  unre- 
corded deed,  the  mortgage  has  priority.  Dirst 
V.  Morris,  14  Wall.  484,  20:  722 

102.  A  marriage  settlement  conveying  the 
wife's  land  and  slaves  to  trustees  by  a  deed 
to  which  the  husband  is  a  party  protects  the 
property  from  the  creditors  of  the  husband, 
although  such  deed  was  not  recorded,  as  re- 
quired by  Va.  act,  December  13,  1792,  in 
order  to  be  valid  as  against  creditors  and 
subsequent  purchasers.  Pierce  v.  Turner,  5 
Cranch,  154,  3:  64 

103.  The  omission  of  a  wife  to  record  her 
mortgage  on  her  husband's  property  only 
deprives  it  of  force  as  to  third  persons  who 
at  the  time  of  its  recording  have  perfected 
liens  on  the  proper tv  of  the  husband.  Brad- 
ley V.  aafin,  132  U.  S.  379,  10  Sup.  Ct. 
Rep.  125,  33:  367 

103a.  A  vendee  cannot  defend  as  a  bona 
fide  purchaser  without  notice  against  an  un- 
recorded mortgage,  where  he  has  a  right 
to  call  for  only  a  quitclaim  deed.  Alexander 
v.  Rodriguez  (Villa  v.  Rodriguez)  12  Wall. 
323,  20:  406 

Cited  In  United  States  v.  California  &  O.  Land 
Co/  148  U.  S.  45.  37  L.  ed.  361,  13  Sup.  Ct. 
Rep.  458 — Runyon  v.  Smith,  18  Fed.  582— 
United  States  v.  Sllney,  21  Fed.  895 — Wood- 
ward V.  Jewell,  25  Fed.  691 — Dodge  v.  BrlggR, 
27  Fed.  167— Hastings  v.  Nisson,  31  Fed.  600 
—White  V.  McGarry,  47  Fed.  421— United 
States  V.  California  ft  O.  Land  Co.  1  C.  C. 
A.  337,  7  U.  S.  App.  128,  40  Fed.  504— Boy/i- 
ton  V.  Haggart,  57  C.  C.  A.  804,  120  Fed. 
822 — ^Taylor  v.  Weston,  77  Cal.  538,  20  Pac. 
62 — Johnson  v.  Williams,  87  Kan.  181.  1 
Am.  St.  Rep.  243,  14  Pac.  587  — Battershall 
V.  Stephens,  84  Mich.  74— Wllhelm  v.  Wil- 
ken,  149  N.  Y.  451,  32  L.R.A.  372.  52  Am. 
St.  Rep.  743,  44  N.  E.  82. 

103b.  If  a  deed  as  altered  in  its  descrip- 
tion of  the  property  conveyed  can  be  deemed 
valid  as  between  the  parties  from  the  time 
of  the  alteration,  though  not  re-executed,  it 
cannot  take  effect  and  be  enforced  as  to  sub- 
sequent purchasers  without  notice  whose 
deeds  were  already  recorded ;  but  as  to  them, 
by  the  recording  law  of  Nebraska,  it  is  void. 
Moelle  V.  Sherwood,  148  U.  S.  .21,  13  Sup. 
Ct.   Rep.   426,  37:  350 

»  Editorial  note. 

[Effect  of  a  quitclaim  deed  in  an  other- 
wise perfect  record  title.    29  L.R.A.  33.] 

As  between  parties. 

Right  of  Unrecorded  Grantee  to  have 
Confirmation  of  Private  Land 
Claim,  see  Private  Land  Claims, 
435. 

See  also  supra,  73,  86,  103b. 

104.  An  unregistered  deed  is  valid  as  be- 
tween grantor  and  grantee.  Lea  v.  Polk 
County  Copper  Co.  21  How.  493,        16:  203 


105.  A  deed,  though  not  recorded  within 
the  time  prescribed  by  the  state  laws,  re- 
mains valid  as  between  the  parties.  Brown 
V.  'Gilman,  4  Wheat.  255,  4:  564 

106.  Failure  to  record  an  antenuptial  con- 
tract, as  required  by  law,  will  not,  as  a  gen- 
eral rule,  keep  it  from  being  valid  inter 
partes.    De  Lane  v.  Moore,  14  How.  253, 

14:409 

107.  [A  mortgage  is  good  against  the 
mortgagor,  under  the  Pennsylvania  act  of 
1715,  without  recording.  Levinz  v.  Will 
(Pa.  Sup.  Ct.)    1  Dall.  430,  1:209] 

108.  The  object  of  recording  a  mortgage 
is  to  give  notice  to  third  persons.  As  ^- 
tween  the  parties  thereto,  a  mortgage  is  just 
as  effectual  for  all  purposes  without  record- 
ing as  with.  Bacon  v.  Northwestern  Mut. 
L.  Ins.  Co.  131  U.  S.  258,  9  Sup.  Ct.  Rep. 
787,  33:  128 
Cited  in  Lefever  v.  Armstrong,  15  Pa.   Super. 

Ct.   672. 

109.  The  acknowledgment,  and  the  proof 
which  may  authorize  the  admission  of  the 
deed  to  record,  and  the  recording  thereof,  are 
provisions  which  the  law  makes  for  the  se- 
curity of  creditors  and  purchasers.  They 
are  not  necessary  to  the  validity  of  the  deed 
between  the  parties.  Sicard  v.  Davis,  6  Pet. 
124,  8: 342 
Magniac  v.  Thompson,  7  Pet  348,  8:  709 
died  in  United  States  v.  Doebler,  Baldw.  521, 

Fed.  Gas.  No.  14,977 — ^United  States  v. 
Boyd,  8  App.  D.  C.  448 — Hogans  v.  Carrutta, 
18  Fla.  590 — Blaln  v.  Stewart.  2  Iowa,  383 
— Dole  V.  Thurlow,  12  Met.  162 — Downing 
▼.  Pickering,  15  N.  H.  350 — Moore  v.  Thomas, 
1  Or.  202 — Whalon  v.  North  Platte  Canal  & 
Colonization  Co.  11  Wyo.  348,  71  Pac.  995. 

110.  Under  the  express  provision  of  the 
New  Jersey  act  of  1820,  for  the  registration 
of  conveyances  of  real  estate,  the  omission 
to  record  avails  only  as  to  purchasers  and 
creditors,  leaving  them  in  full  force  as  be- 
tween parties.  Magniac  v.  Thompson,  7  Pet. 
348,  8: 709 

'111.  In  Louisiana  a  conveyance  without 
registration  is  valid  between  the  parties,  and 
passes  the  title.  The  only  consequence  of 
the  failure  to  place  the  conveyance  on  rec- 
ord is  the  risk  of  losing  the  property  if  it 
be  sold  again,  or  hypothecated  by  the  vendor 
to  an  innocent  third  party,  or  if  it  be  seized 
and  sold  by  a  creditor  of  the  vendor  for  the 
letter's  debts.  Burbank  v.  Conrad,  96  U.  S. 
291,  24:  731 

McCoy  V.  Rhodes,  11  How.  131,  13:  634 

Cited  In  National   Metropolitan   Bank  v.   Hits, 

1  Mackcy,  125 — Ruppert  v.  Haske,  6  Mackey, 

268. 

112.  The  effect  of  omitting  to  reinscribc 
mortgages,  under  §  3333  of  the  Louisiana 
Civil  Code,  is  to  destroy  the  evidence  of 
the  mortgage,  but  not  the  mortgage  itself. 
Patterson  v.  De  la  Ronde,  8  Wall.  292, 

19:415 

113.  Neither  inscription  nor  reinscription 
is  necessary  to  preserve  a  mortgage  against 
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the  mortgagor.     Shields  if.  Schiff,  124  U.  S. 
351,  8  Sup.  Ct.  Rep.  510,  31:  445 

114.  By  the  omiasion  to  reinscribe  a  mort- 
gage as  required  by  the  Code  of  Louisiana, 
the  effect  of  the  inscription,  and  not  of  the 
mortgage  itself,  ceases.  The  mortgige  re- 
mains unimpaired  as  between  the  mortgagor 
and  his  heirs  and  the  mortgagee.  Cucullu 
▼.  Hernandez,  103  U.  S.  105,  26:  322 

115.  In  Kentucky,  if  a  deed  be  in  writing, 
and  be  sealed  and  delivered,  that  is  suffi- 
cient to  vest  the  title  in  the  grantee;  and 
in  a  suit  between  the  grantor  and  grantee, 
such  deed  is  conclusive,  though  never  admit- 
ted to  record.    Sicard  v.  Davis,  6  Pet.  124, 

8:  342 
Cited  in  Delane  v.  Moore,  14  How.  266,  14  L. 
ed.  415 — Neal  v.  Gregory,  19  F!a.  368 — 
MiDot  v.  Brooks.  16  N.  H.  377— -Wells  v. 
Jackson  Iron  JAtg.  Co.  48  N.  H.  536 — Den 
ex  dem.  Farlec  v.  F^rlee,  21  N.  J.  L.  287 — 
Myrlck  v.  McMillan,  13  Wis.  190. 

Notice  de  hors  reoord. 

Question   of   Law-  or   Fact   as   to,   see 
Trial,  270. 

116.  A  purchaser  with  actual  notice  of  a 
prior  unrecorded  deed  cannot  assert  title  as 
against  the  prior  grantee.  Pierce  v.  Turner, 
5  Cranch,  154,  3:  64 
Cited  tn  Glvens  y.  Branford,  2  M'Cord,  L.  155, 

IS  Am.  Dec.  702. 

117.  [An  unrecorded  mortgage  is  a  lien 
upon  the  premises,  as  to  a  purchaser  with 
knowledge  of  it.  Stroud  v.  Lockart  (Pa. 
Sup.  Ct.)  4  Dall.  153,  1:  779] 

118.  In  Louisiana,  since  the  law  of  1855, 
an  unrecorded  mortgage  has  no  effect  as  to 
third  persons  not  parties  to  the  act  of  mort- 
gage, even  though  they  had  full  knowledge 
of  it.  Ridings  v.  Johnson,  128  U.  S.  212,  9 
Sup.  Ct.  Rep.  72,  32;  401 

d.  As  Notice;  Effect  of  Recording. 

Constructive  Notice,  see  also  supra,  66,  67, 
69. 

Index,  see  supra,  70-72. 

Recording  of  Chattel  Mortgage,  see  Chattel 
Mortgage,  III. 

Priority  of  Mortgage  Registered  Before  De- 
livery of  Deed,  see  I^eds,  28. 

Presumption  of  Delivery  from  Record  of 
Deed,  see  Evidence,  681. 

Effect  of  Continued  Possession  hy  Grantor 
when  Reserved  in  Recorded  Deed  of 
Trust,  see  Fraudulent  Conveyances,  93. 

Notice  Affecting  Subsequent  Mining  Lo- 
cators, see  Mines,  139,  141. 

Effect  of  Recording,  on  Priority,  see  Mort- 
gage. 178,  179,  185. 

Notice  from  Possession,  see  Notice,  II.  c. 

Duty  of  Purchaser  of  Military  Land  War- 
rant to  Look  to  Record  thereof  in 
Another  State,  see  Public  Lands,  514. 

See  also  Eridence,  930a;   Wills,  33. 

119.  Recording  a  mortgage  deed  is  notice 
to  aU  the  wprl£    Pick  v.  Balch,  8  Pet.  30, 

8:856 


119a.  In  niinois  a  quitclaim  deed  is 
effectual  to  transfer  title  to  land;  and  the 
prior  recording  of  such  deed  will  give  it  a 
preference  over  one  previously  executed,  but 
which  was  subsequently  recorded.  Mans- 
field V.  Excelsior  Refinery  Co.  135  U.  S.  326, 
10  Sup.  Ct.  Rep.  825,  34:  162 

120.  In  niinois,  deeds  are  deemed,  from 
the  time  of  being  filed  for  record,  notice  to 
subsequent  purchasers  and  creditors,  though 
not  acknowledged  or  proven  according  to 
law.    Carpenter  t.  Dexter,  8  Wall.  513, 

19:426 
Cited  In  Hill  v.  Gordon,  45  Fed.  279— Prentice 
V.  Dnluth  Storage  &  Forwarding  Co.  7  C. 
C.  A.  302.  10  U.  S.  App.  100,  58  Fed.  447— 
National  Cash  Register  Co.  v.  New  Columbus 
Watch  Co.  68  C.  C.  A.  618.  129  Fed.  116. 

121.  Constructive  notice  is  not  given  by 
the  record  of  an  instrument  which  is  not 
executed  with  the  formalities  required  by 
law  in  order  to  entitle  it  to  be  recorded. 
Lynch  v.  Murphy,  161  U.  S.  247,  16  Sup. 
Ct.  Rep.  523,  40:  688 

122.  The  record  of  a  deed  from  an  Indian 
without  the  approval  of  the  President, 
which  is  necessary  for  a  valid  conveyance, 
constitutes  notice  of  the  title  to  subsequent 
purchasers,  under  the  Dlinois  conveyancing 
act,  §  30,  making  an  unrecorded  deed  void 
as  to  creditors  and  subsequent  purchasers. 
Lomax  v.  Pickering,  173  U.  S.  26,  19  Sup. 
Ct.  Rep.  416,  43:  601 
Cited  in   Jones  v.  Meehan,   175   U.   S.  21,   44 

L.  ed.  58,  20  Sup.  Ct.  Rep.  1 — Lyklns  v.  Mc- 
Grath,  184  U.  S.  171,  46  L.  ed.  486.  22 
Sup.  Ct.  Rep.  460 — Campbell  v.  Kansas  Town 
Co.  60  Kan.  316,  76  Pac.  830. 

123.  Where,  by  the  laws  of  a  state,  a  deed 
may  be  recorded  though  not  proven  or  ac- 
knowledged, and  the  record  is  constructive 
notice  to  subsequent  purchasers  and  cred- 
itors,— ^when  the  same  person  has  executed 
two  deeds  for  the  same  land,  the  first  deed 
recorded  will  hold  the  title,  although  not 
proven  or  acknowledged,  particularly  where 
the  first  executed  deed  was  not  recorded 
until  fifty  years  from  its  date  and  long  after 
innocent  purchasers  had  bought  the  lands. 
Stebbins  v.  Duncan,  108  U.  S.  32,  2  Sup.  Ct. 
Rep.  313,  27:  641 
Cited  in  Cooper  v.  Burns,  133  Fed.  403. 

124.  As  between  two  mortgages,  one  for  a 
past  indebtedness  and  one  for  an  indebted- 
ness to  be  subsequently  incurred,  the  one 
for  the  past  indebtedness  must  have  prece- 
dence, if  first  recorded.  National  Bank  of 
Genesee  v.  Whitney,  103  U.  S.  99,  26;  443 
died  in  Allender  v.  BTans-Smith  Drug  Co.  8 

Ind.  Terr.  632,  64  S.  W.  658. 

125.  The  record  of  a  trust  deed  which 
clearly  shows  that  a  note  which  it  secures 
bears  interest  at  some  rate,  and  payable  at 
some  time,  is  sufficient  to  put  a  subsequent 
encumbrancer  on  inquiry  as  to  the  rate  and 
terms  of  pavment  of  such  interest.  Rich- 
ards V.  Holmes,  18  How.  143.  15:  304 
Cited  In  RIcKetson  v.  Richardson,  19  Cal.  351 — 

Wlnchell  v.  Coney,  54  Conn.  28,  6  Atl.  334 
— Union    Inst,   for   Savings   v.    Boston,    12U 
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Mass.  96,  37  Am.  Rep.  305 — Bangs  t.  Fallon, 
179   Mass.  88,  60  N.  B.  403. 

126.  The  recording  of  a  trust  deed  giTes 
notice  of  ita  existence  to  subsequent  claim- 
ants of  the  equity  of  redemption,  and  of 
what  may  be  done  in  pursuance  of  the  deed; 
and  they  are  bound  to  take  notice  of  proceed- 
ings thereunder.  Mansfield  v.  Excelsior  Re- 
finery Go.  135  U.  S.  326,  10  Sup.  Gt.  Rep. 
825,  34:  162 

Editorial  notes. 

[Effect  of  records  on  judicial  sale.  21  L. 
R.A.  33. 

Effect  of  conveyance  recorded  before  the 
grantor  obtains  title.    23  L.R.A.  561. 

Notice  by  record  as  affecting  fraudulent 
statement     37  L.R.A.  603.] 


#•» 


REAR  ADBflRAIi. 

Pay  of,  see  Army  and  Navy,  103,  104,  116. 


#•» 


REARGUMENT. 


See  Rehearing. 


REASONABIiE  CAUSE. 

Certificate  of,  see  Criminal  Law,  93. 

Reviewability  of  Refusal  to  Grant  Certifi- 
cate of,  see  Appeal  and  Error,  44. 

For  Seizure  of  Imports,  see  Duties,  568, 
569. 

As  Protection  to  Officer  Making  Seizure,  see 
Internal  Revenue,  50-52. 


REASONABLE  DOUBT. 

Prejudicial  Error  in  Instruction  as  to,  see 

Appeal  and  Error,  5114. 
Rule  in  Nuisance  Cases,  see  Evidence,  2535a. 
As  Rule  of  Evidence,   see   Evidence,   2563- 

2566. 
Instruction  as  to,  see  Trial,  700,  701. 


#•» 


REASONABLENESS. 

Of  Carriers'  Rates,  see  Carriers,  III.  d. 
Of  License,  see  License,  II. 
Of  Water  Rates,  sefi  Waters,  III.  b. 
Of  Wharfage,  see  Wharves,  VI.  b. 


REASONS. 

Absence  of,  as  Affecting  Value  of  Decision, 
see  Courts,  1629. 


REASSESSMENT. 

For  Public  Improvement,  see  ConstitnfSoMil 

Law,  578,  579. 
Due    Process    in,    see    Constitutioiud    LftW, 

730a,  761,  763. 
Of  Tax,  see  Taxes,  587,  588. 


REBATE. 

Privilege  of  Witness  in  InTestigation  of,  by 
Grand  Jury,  see  Witnesses,  187. 

Effect  on  Validity  of  Contract  of  Carriage, 
see  Carriers,  296. 


REBELLION. 

Property  Abandoned  and  Captured  during, 
see  Abandoned  and  Captured  Property. 

Deprivation  of  Benefits  of  Abandoned  and 
Captured  Property  Act  by  Rendering 
Aid  and  Comfort  to,  see  Abandoned 
and  Captured  Property,  V. 

Time  of  Close  of,  see  Army  and  Navy,  S8. 

Blockade  During,  see  Blockade. 

Claims  by  States  for  Expense  of  Suppresa- 
ing,  see  Claims,  23,  24. 

Disqualification  to  Prosecute  Claim  against 
United  States,  see  Claims,  76. 

Confiscation  of  Property  during  War  of, 
see  Confiscation  and  Sequestration,  IH. 

Treasury  Notes  Issued  in  Aid  of,  see  Con- 
stitutional Law,  1063. 

Reco^ition  of  New  Governments  as  PoKt- 
ical  Question,  see  Courts,  86,  87. 

Prohibition  of  Commercial  Intercourse  Dur- 
ing,  see  Embargo  and  Nonintercourse. 

Illegal  Trading  During,  see  Embargo  and 
Nonintercourse,  Vft. 

Judicial  Notice  of,  see  Evidence,  82. 

Occasion  for  Suspending  Privilege  of  Writ 
of  Habeas  Corpus,  see  Habeas  Corpus, 
91. 

Oath  to  Jurors  of  Not  Having  Aided,  see 
Jury,  100. 

Suspension  of  Limitations  by,  see  limita- 
tion of  Actions,  654-664. 

Pardon  to  Persons  Participating  in,  see 
Pardon  and  Amnesty. 

Effect  of  Grant  made  b^  Foreign  State  in 
Unsuccessful  Rebellion  against  Parent 
Nation,  see  Private  Land  Claims,  10, 
11. 

Removal  to  Federal  Courts  for  Acts  During, 
see  Removal  of  Causes,  IV.  f. 

As  to  Insurrectionary  and  Confederate 
States  Generally,  see  States,  X* 

See  also  War. 


REBUTTAL. 


Evidence  in,  see  Evidence,  XI.  1. 

As  to  Order  of  Proof,  see  Trial,  IV.  \k 


RECALLING  EXECUTION— RECEIVERS. 
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REGAJjiiiNG  e:xc:cution. 

See  ExecutioB,  76. 


RECAPTUKB. 

Admiralty  Jurisdiction  in  Case  of,  see  Ad- 
miralty, 291. 

Owner's  Right  to  Recapture  Property,  see 
Prize  and  Capture,  I.  q. 

Effect  of,  see  Prize  and  Capture,  184,  185. 

Restoration  of  Recaptured  Vessel  or  Prop- 
erty, see  Prize  and  Capture,  263-265. 

Right  to  Salvage  on,  see  Salvage,  83-38. 

Of  Fugitive  Slave,  see  Slaves,  V.  b. 


RECEIPT. 

Effect  of,  as  Accord  and  Satisfaction,  see  Ac- 
cord and  Satisfaction,   4. 

Of  Receiver  as  Just  Title  for  Prescription, 
see  Adverse  Possession,  102. 

On  Withdrawal  from  Association,  see  As- 
sociations, 2. 

Bill  of  Lading  as,  see  Carriers,  105. 

Parol  Evidence  to  Explain,  see  Evidence, 
VI.  d. 

As  Evidence,  see  Evidence,  1436. 

Evidence  of  Mistake  in  Receipt  where  Issue 
is  as  to  Existence  of  Receipt,  see  Evi- 
dence,   2663. 

For  Legacy;  Right  to  Rebut  or  Disavow,  see 
Executors  and  Administrators,  215. 

Fraud  as  Avoiding  Effect  of  Deceit,  see 
Fraud  and  De^it,  17. 

To  Guardian,  see  Guardian  and  Ward,  21. 

Necessary  Parties  to  Bill  to  Set  Aside,  see 
Parties,  252. 

Power  of  Attorney  to  Give,  see  Principal 
and  Agent,  23. 

As  Conditional  Sale,  see  Sale,  78. 

Federal  Taxation  of  Receipts  of  Carrier,  see 
Internal  Revenue,  130,  131. 

Stamp  Tax  on  Express  Receipts,  see  Internal 
Revenue,  223. 

Warehouse  Receipts,  see  Replevin,  2;  Ware- 
housemen, 3-10. 

Delivery  of  Warehouse  Receipts  Pledged,  see 
Pledge,  19-21. 

Presumption  of,  from  Mailing  Letter,  see 
Evidence,  590-594. 

Receipts  given  to  an  executor,  without  a 
full  knowledge  of  all  the  circumstances, 
where  such  information  had  been  withheld 
by  the  executors,  and  menaces  and  promises 
thrown  out  to  prevent  inquiry,  are  not  bind- 
ing.    Michoud  V.  Girod,  4  How.   503, 

11:  1076 


RECEIVERS. 

J.  OctsaMan    for,    and   Appointment 
of,  1-lS. 
II,  Powers  and  Duties;   Riahis  and 
lAaWlUies,  19'S4, 
a.  In  General,   19'30, 
XL  &  Die.— 313 


Il.^^xmt'd, 

b.  Property  and  Possession  and 
Disposal  of  Same,   31-64, 

o.  Contracts  and  Creation  of  Ob- 
ligations,    65-84. 

III,  Claims  against  Receiver;  Prior* 
ities,  8S-170, 

a.  Claims  Alloumble,  SS-96, 

ft.  Proof  and  Enforcement,    P7- 

107, 
o.  Payment  and  Priorities,  108" 
70, 

1.  AppUiMtion     of     Property 

or  Funds,  108-27. 

2.  Priorities  Generally,  128" 

SO. 

3.  Certificates      and      Mort* 

gages  hy  Receiver,   160* 
70. 

IV.  Suits,   171-93. 

a.  By  Receivers,  17 1^7 , 
h.  Against  Receivers,   178-93. 
V.  Compensation;      Reimbursement, 
194-9. 
VI.  Accounting;  Settlement,  200-1. 
VII.  Discharge  or  Removal,  202-4. 
VIII.  Foreign  and  Ancillary  Receivers, 
205-15. 

Jurisdiction  of  Libel  for  Wages  while  Ves- 
sel is  in  Custody  of,  see  Admiralty,  72. 

Receipt  of,  as  Color  of  Title,  see  Adverse 
Possession,  102. 

Federal  Question  as  to,  see  Appeal  and  Er- 
ror, III.  d,  9,  h,  20. 

Review  of  Discretion  as  to,  see  Appeal  and 
Error,  VIII.  i,  5. 

Appellate  Jurisdiction  over  Conviction  of 
Receiver  for  Embezzlement,  see  Appeal 
and  Error,  1081. 

As  Proper  Party  to  Appeal,  see  Appeal  and 
Error,  2480,  2481. 

Substitution  of  Parties  on  Termination  of 
Receivership  during  Pendency  of  Er- 
ror Proceedings,  see  Appeal  and  Error, 
2515. 

Substitution  of,  as  Party  on  Appeal,  see  Ap- 
peal and  Error,  2515,  2516. 

Direction  to,  Pending  Appeal,  see  Appeal 
and  Error,  2805. 

Dismissal  of  Appeal  for  Receiver's  Failure 
to  Obtain  Leave  of  Court,  see  Appeal 
and  Error,  3944. 

What  Constitutes  Appearance  by,  see  Ap- 
pearance, 9. 

Holding  Stockholders  Liable  for  Expenses 
of  Receivership,  see  Banks,  260a. 

Interference  with  Property  in  Possession  of, 
as  Contempt,  see  Contempt,  10,  11,  14, 
21. 

Extinguishment  of  Original  Debt  by  Official 
Bond  of,  see  Contracts,  356. 

Purchase  of  Bonds  from,  by  Director,  see 
Corporations,  256. 

General  Jurisdiction  and  Principles  of 
Equity,  see  Equity. 

Estoppel  of,  see  Estoppel,  142. 

Insurable  Interest  of,  see  Insurance,  66. 

Change  of  Receiver  as  Change  in  Title  or 
Possession  of  Insured  Property,  see  In- 
surance, 276. 

Conclusiveness  of  Judgment  upon,  see  Judg- 
ment, 1003. 
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As  Necessary  Parties  to  Action,  see  Parties, 
203,  204. 

Release  of  Surety  on  Note  Given  at  Sale 
by,  see  Principal  and  Surety,  24. 

Power  of  State  to  Collect  Taxes  on  Prop- 
erty in  Possession  of  United  States  Re- 
ceiver, see  Taxes,  151. 

State  Taxation  of  Property  in  Hands  of  Na- 
tional Bank  Receiver,  see  Taxes,  204. 

Right  of  Purchaser  from  Receiver  to  Con- 
tinuance of  Exemption,  see  Taxes,  445. 

Service  of  Process  on  Agent  of  Receiver  of 
Railroad,  see  Writ  and  Process,  60. 

Of  Land  Office,  Powers  and  Compensation 
Generally,   see   Public   Lands,   609-616. 

Of  PuWic  Money,  Bond  of,  see  Bonds,  42- 
45,  61,  62,  74,  75,  94,  99,  103,  111,  112, 
113. 

Bond  of  Government  Receiver,  see  Bonds, 
67. 

Under  Creditors'  Bill,  see  Creditors'  Bill, 
36,  37. 


J.  Occasion  for,  and  Appointment  of. 

Effect  of  Appointment,  see  infra,  60,  61, 
132;  Banks,  367,  369,  370. 

Appealability  of  Order  Appointing,  see  Ap- 
peal and  Error,  166. 

Federal  Question  as  to,  see  Appeal  and  Er- 
ror, 1331,  1363. 

Power  to  Stay  Proceedings  Pending  Appeal 
from  Order  Appointing,  see  Appeal  and 
Error,  2732. 

Review  of  Discretion  as  to,  see  Appeal  and 
Error,  4456,  4457. 

In  Connection  with  Deed  of  Trust  as  Assign- 
ment for  Creditors,  see  Assignment  for 
Credit'n-s,  2. 

Delegati  I  of  Power  to  Appoint,  see  Con- 
stitutional Law,  168. 

Appointment  as  Deprivation  of  Property, 
see  Constitutional  Law,  507. 

Dissolution  of  Corporation  by,  see  Banks, 
370;  Corporations,  676. 

Exchisiveness  of  Jurisdiction  of  Appointing 
Court,  see  Courts,  1588-1592,  1595- 
1597. 

Appointment  of  Garnishee  as,  see  Garnish- 
ment, 34. 

Conclusiveness  of  Decree  in  Action  for  Ap- 
pointment, see  Judgment,  789a. 

Editorial  notes. 

Appointment  generally.     33:  706;   35:797 
[Prior  exhaustion  of  remedies  at  law.    33 
L.R.A.  546.] 

Grounds  for  receivership  generally. 

Preservation  of  Assets  in  Bankruptcy, 
see  Bankruptcy,  249,  250. 

1.  The  jurisdiction  of  equity  to  appoint  a 
receiver  for  an  insolvent  corporation  at  the 
instance  of  creditors  who  had  not  exhausted 
their  legal  remedies  discussed.  Brown,  B. 
&  Co.  V.  Lake  Superior  Iron  Co.  134  U.  S. 
530,  10  Sup.  Ct.  Rep.  604,  33:  1021 

Cited  In  Park  v.  New  York,  L.  R.  &  W.  R.  Co. 

70  Fed.  G4J— Woitc  v.  ONell.  72  Fed.  353— 


Olmstead  v.  DlstllllDg  &  Cattle  Feeding  Co. 
73  Fed.  48. 

2.  Where  lands  were  purchased  by  one 
person  with  money  furnished  by  another, 
for  the  agreed  compensation  of  one  half  the 
profits  upon  sale  of  them,  which  was  to  be 
within  five  years,  and  the  title  was  taken 
in  the  name  of  the  party  furnishing  the 
money,  both  parties  being  dead,  and  the 
time  for  selling  the  lands  having  long  since 
expired,  there  exists  a  trust  and  lien.  A 
court  of  equity  has  jurisdiction  to  appoint 
a  receiver  of  the  lands  and  their  proceeds 
and  decree  the  execution  of  the  contract 
by  him.     Seymour  v.  Freer,  8  Wall.  202, 

19:  306 

3.  The  appointment  of  a  receiver  is  unne- 
cessary and  impracticable,  where  the  prop- 
erty is  a  decree  of  the  court,  of  which  a 
receiver  could  not  take  possession,  but  which 
is  virtually  in  the  hands  of  the  court.  Mat- 
thews V.  Memphis  &  C.  R.  Co.  (Scruggs  v. 
Memphis  &  C.  R.  Co.)  108  U.  S.  368,  2  Sup. 
Ct.  Rep.  780,  27:  756 

Morteragres. 

See  also  infra,  13. 

4.  Courts  of  equity  have  the  power,  where 
the  debtor  is  insolvent,  and  the  mortgaged 
property  is  an  insufficient  security  for  the 
debt,  and  there  is  good  cause  to  believe  that 
it  will  be  wasted  or  deteriorated  in  the 
hands  of  the  mortgagor,  as  by  cutting  of 
timber,  suffering  dilapidation,  etc.,  to  take 
charge  of  the  property  by  means  of  a  re- 
ceiver, and  preserve  not  only  the  corpus,  but 
the  rents  and  profits,  for  the  satisfaction  of 
the  debt.  Omaha  Hotel  Co.  v.  Kountze 
(Kountze  v.  Omaha  Hotel  Co.)  107  U.  S. 
378,  2  Sup.  Ct.  Rep.  911,  27:  609 
Cited  In  Grant  v.  Phoenix  Mut.  L.  Ina.  Co.  l-ii 

U.  S.  117.  30  L.  ed.  909.  7  Sup.  Ct.  Rep.  849 
—Sage  v.  Memphis  &  L.  R.  R.  Co.  125  D.  S. 
378,  31  L.  ed.  698,  8  Sup.  Ct.  Rep.  887-- 
Freedman'8  Sav.  &  T.  Co.  v.  Shepherd,  127  U. 

5.  502,  32  L.  ed.  166,  8  Sup.  Ct.  Rep.  1250— 
Shepherd  v.  Pepper,  133  U.  S.  652,  33  L.  ed. 
716,    10    Sup.    Ct.    Rep.    438— Waterman    v. 
Mackenzie,  138  U.  S.  259,  34  L.  ed.  927,  11 
Sup.  Ct.  Rep.  334— United  States  Trust  Co 
V    Wabash  Western  R.  Co.  150  U.  S.  308.  37 
L.   cd.    1091.   14   Sup.  Ct.   Rep.  86— Mercan- 
tile Trust  Co.  v.  Missouri,  K.  &  T.  R.  Co.  1 
L.R.A.  400,  36  Fed.  226— De  La  Vergne  Re- 
frlgeratlnp   Mach.    Co.   v.   Palmetto   BrewinK 
Co   72  Fed.  580 — ^Veatch  v.  American  Loan  & 
T.  Co.  28  C.  C.  A.  386,  25  U.  S.  App.  191.  84 
Fed    276 — Robinson   v.    Alabama   &  G.   Mfg 
Co.  89  Fed.  229 — Central  Trust  Co.  v.  Chat- 
tanooga. R.  &  C.  R.  Co.  89  Fed.  391— Ameri- 
can Nat.  Bank  v.  Northwestern  Mut.  L.  Ina 
Co.  32  C.  C.  A.  278.  60  U.   S.   App.  693.   89 
Fed    612— Central   Trust  Co.   v.   Chattanoo- 
ifa,  R.  &  C.  R.  Co.  36  C.  C.  A.  247,  94  Fed. 
282— Pacific  Northwest  Packing  Co.  t.  Allen, 
48  C.  C.  A.  524.  109  Fed.  518— Boyce  v.  Con- 
tinental Wire  Co.  60  C.  C.  A.  510.  125  Fed. 
74o__Keyser  ▼.  Hlta,  4  Mackey,   183— Wood 
V.  GravBon.   16  App.    D.  C.  185— Chelton  v. 
Green,' 65   Md.  277,  4    Atl.  271— Burgesa  ▼. 
Doble.   149  Mass.  258,   21   N.   E.   438— Ken- 
nedy V.  Nlms,  52  Mich.  156,  17  N.  W.  735— 
Mlchle  V.  Kllalr,  60  Mich.  75,  28  N.  W.  837— 
Richardson  v.  Richardson,  82  Mich.  808,  4S 
N.   W.   670. 
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5.  A  receiver  of  mortgaged  property  may 
be  appointed  to  preserve,  not  only  the  cor- 
pus, but  also  the  rents  and  profits,  .for  ap- 
plieation  to  the  mortgage  debt  where  the 
mortgagor  is  insolvent,  tlie  mortgaged  prop- 
erty insufficient  to  meet  the  debt,  and  de- 
terioration in  the  mortgagor's  hands  may  be 
reasonably  expected.  Freedman's  Sav.  &  T. 
Co.  V.  Shepherd,  127  U.  S.  494,  8  Sup.  Ct 
Bcp.  1250,  32:  163 
died  in  Barley  t.  IlIfDois  Trust  &  Sav.  Bank, 

109  III.  79,  64  N.  B.  1085. 

6.  Tbe  pecuniary  condition  of  the  mort- 
gagor, his  failure  to  pay  taxes,  premiums  of 
insurance,  or  interest,  the  inadequacy  of  the 
property  to  pay  the  encumbrances  thereon, 
and  the  diversion  of  the  income  therefrom 
from  making  such  payments  to  the  use  of 
the  mortgagor,  are  adequate  grounds  for 
the  appointment  of  a  receiver  pending  fore- 
closure. Shepherd  v.  Pepper,  133  U.  S.  626, 
10  Sup.  Ct.  Rep.  438,  33:  706 
Oited  in  Robinson  v.  Alabama  &  G.  Mfg.  Co.  80 

Fed.  229 — Central  Trust  Co.  v.  Chattanooga, 
R.  it  C.  U.  Co.  89  Fed.  391— Cox  v.  Wall,  2 
N.  B.  N.  Rep.  572.  99  Fed.  660—  H.  B.  Claf- 
Un  Co.  V.  Furtick,  119  Fed.  431. 

7.  In  foreclosure  proceedings,  courts  of 
equity  always  have  the  power,  where  the 
debtor  is  insolvent,  and  the  mortgaged  prop- 
erty insufficient  security  for  tbe  debt,  and 
there  is  good  cause  to  believe  that  it  will  be 
wasted  or  deteriorated  in  the  hands  of  the 
mortgagor,  to  appoint  a  receiver  to  preserve, 
not  only  the  corpus,  but  the  rents  and  prof- 
its, for  the  satisfaction  of  the  debt.  Grant 
V.  Phcpnix  Mut.  L.  Ins.  Co.  121  U.  S.  105, 
7  Sup.  Ct.  Rep.  841,  30:  905 
Cited  in   Freedman*8   Sav.   &  T.   Co.   v.    Shep- 

lierd,  127  U.  S.  502,  32  L.  ed.  167,  8  Sup.  Ct. 
Rep.  1250 — Shepherd  v.  Pepper,  133  U.  8. 
652.  33  L.  ed.  716.  10  Sup.  Ct.  Rep.  438— 
Hook  V.  BoHWorth.  12  C.  C.  A.  214,  24  U.  S. 
App.  341.  64  Fed.  448 — Robinson  v.  Alaba- 
ma &  G.  Mfg.  Co.  89  Fed.  229 — Central  Trust 
Co.  V.  Chattanooga,  R.  &  C.  R.  Co.  89  Fed. 
381 — American  Nat.  Bank  v.  Northwestern 
Mot.  L.  Ins.  Co.  32  C.  C.  A.  279,  60  U.  S. 
App.  693,  89  Fed.  615 — ^Pacific  Northwest 
Packing  Co.  v.  Allen,  48  C.  C.  A.  521,  109 
Fed.  518 — Wood  v.  Grayson,  16  App.  D.  C. 
185. 

&  A  receiver  may  be  appointed  in  an  ac- 
tion to  foreclose  a  mortgage  or  upon  dis- 
solution of  an  insolvent  corporation  to  pre- 
serve pre-existing  rights.  Wis  wall  v. 
Sampson,  14  How.  52,  14:  322 

Cited  in  Union  Nat.  Bank  v.  Bank  of  Kansas  Ci- 
ty, 136  U.  S.  236,  34  L.  ed.  346,  10  Sup.  Ct. 
Rep.  1013 — ^Thompson  v.  Phenlz  Ins.  Co.  130 
U.  8.  297,  34  L.  ed.  413,  10  Sup.  Ct.  Rep.  1010 
— Hatch  V.  Bancroft-Thompson  Co.  67  Fed. 
808 — Central  Trust  Co.  v.  Worcester  Cycle 
Mfg.  Co.  86  Fed.  38 — Ryder  v.  Bateman,  03 
Fed.  30-'App1eton  Waterworks  Co.  v.  Cen- 
tral Trust  Co.  35  C.  C.  A.  304,  93  Fed.  289— 
Central  Trust  Co.  v.  Worcester  Cycle  Mfg. 
Co.  35  C.  C.  A.  652,  93  Fed.  717 — ^Pacific  R. 
Co.  V.  Wade,  91  Cal.  455,  13  L.R.A.  756,  25 
Am.  St.  Rep.  201,  27  Pac.  768 — Bank  of 
Woodland  v.  Ileron.  120  Cal.  619,  52  Pac. 
1000 — State  ex  rel.  Hunt  v.  Superior  Court,  8 
Wash.  220,  26  L.R.A.  359,  35  Pac.  1087— 
Garden  City  Bkg.  &  T.  Co.  t.  Geilfuss,  80 
Wis.  622,  67  N.  W.  349. 


Corporations  generally. , 

For  Railroad  and  Similar  Corporations, 

see  infra,  11-14. 
See  also  supra,  8. 

9.  It  is  within  the  power  of  a  court  of 
equity  to  appoint  a  receiver  of  an  insolvent 
insurance  corporation  in  an  action  by  a 
creditor  against  the  corporation  and  its 
stockholders  who  have  not  paid  in  the 
amount  of  the  capital  stock  subscribed  for 
by  them.  Ogilvie  v.  Knox  Ins.  Co.  22  How. 
380,  16:349 
Cited  In  Richmond  v.  Irons,  121  U.  S.  45,  30 

L.  ed.  870,  7  Sup.  Ct.  Rep.  788— Wilbur  v. 
Stockholders  of  Corporation,  13  Phila.  481, 
Fed.  Cas.  No.  17,636 — Wright  v.  Merchants' 
Nat.  Bank,  1  FUpp.  668,  Fed.  Cas.  No.  18,- 
084 — Fink  v.  Patterson,  21  Fed.  609 — New 
York  L.  Ins.  Co.  v.  Beard,  80  Fed.  67 — Bow- 
ker  V.  Hill,  115  Fed.  531 — United  States 
Shipbuilding  Co.  v.  Conklln,  60  C.  C.  A.  083, 
126  Fed.  135 — Pickering  v.  Townsend,  118 
Ala.  358,  23  So.  703 — Re  Glen  Iron  Works, 
13  Phila.  481— Bunn's  Appeal,  41  Phlla. 
Leg.  Int.  106— Finney  v.  Bennett,  27  Gratt. 
379 — Martin  v.  South  Salem  Land  Co.  94  Va. 
39,  26  S.  B.  501— Adler  v.  Milwaukee  Patent 
Brick  Mfg.  Co.  13  Wis.  61. 

10.  The  action  of  a  state  court  in  appoint- 
ing a  receiver  of  insurance  policies  on  prop- 
erty of  a  bankrupt  corporation  is  absolute- 
ly void  when  the  state  statute  under  which 
the  appointment  was  made  had  no  applica- 
tion to  corporations.  Buchanan  v.  Smith, 
16  Wall.  277,  21:280 
Cited  in  Cook  v.  Rogers,  31  Mich.  399. 

^Editorial  note. 

[Power  to  appoint  for  corporations  where 
no  other  relief  is  asked.    20  L.R.A.  210.] 

Railroads  and  the  like. 

Power  of  Federal  Courts  in  Equity,  see 

Courts,  871,  872. 
See  also  infra,  15-17. 

11.  On  a  bill  filed  in  the  state  court  by  the 
holders  of  the  majority  of  the  stock  of  an 
insolvent  railroad  corporation  and  certain 
creditors  upon  whose  judgment  execution 
had  been  returned  unsatisfied,  praying  for 
the  appointment  of  a  receiver  and  the  ascer-- 
tainment  and  adjustment  of  all  claims, 
liens,  and  liabilities,  the  court  is  entitled 
to  administer  the  property  as  a  trust  fund, 
and  marshal  the  debts,  making  proper  par- 
ties before  adjudging  the  merits.  Union 
Trust  Co.  V.  Illinois  Midland  R.  Co.  117  U. 
S.  434,  6  Sup.  Ct.  Rep.  809,  29:  963 
Cited  In   Sage  v.  Memphis  &  L.  R.  R.  Co.  125 

U.  S.  375,  31  L.  ed.  698,  8  Sup.  Ct.  Rep.  887. 

12.  The  appointment  of  a  receiver  in  the 
case  of  railroad  companies  is  a  matter  of 
discretion.  Sage  v.  Memphis  &  L.  R.  R.  Co. 
125  U.  S.  361,  8  Sup.  Ct.  Rep.  887,  31:  694 
Cited  in  Brown  B.  &  Co.  v.  Lake  Superior  Iron 

Co.  134  U.  S.  534,  38  L.  ed.  1024,  10  Sup.  Ct. 
Rep.  604 — ^Towle  v.  American  Bldg.  Loan  & 
Invest.  Soc.  60  Fed.  132 — Ryder  v.  Bateman, 
93  Fed.  29 — Elk  Fork  Oil  &  Gas  Co.  v.  Fos- 
ter, 39  C.  C.  A.  618,  99  Fed.  498— Wood  v. 
Grayson,  16  App.  D.  C.  185 — Sheridan  Brick 
Works  V.  Marlon  Trust  Co.  157  Ind.  300,  8T 
Am.  St.  Rep.  207,  61  N.  B.  666— Merrlam  v. 
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St.  LoiiiR,  C.  G.  &  Ft.  S.  R.  Co.  136  Mo.  160» 
86  S.  W.  630. 

13.  Where  no  important  irregularity  in  a 
foreclosure  sale  of  a  railroad  is  alleged,  the 
decree  of  sale  was  bj  consent,  and  the  road 
has  gone  into  the  hands  of  a  new  corpora- 
tion which  is  running  it,  the  supreme  court 
will  not  appoint  a  receiver,  pending  an  ap- 
peal in  this  court,  even  if  it  has  power  to 
make  such  appointment  in  a  proper  case. 
Pacific  R.  Co.  V.  Missouri  P.  R.  Co.  (Pacific 
R.  Co.  of  Missouri  v.  Ketchum)  95  U.  S.  1, 

24:  347 

Cited  in  Coleman  ▼.  Fisher,  66  Ark.  45,  48  S. 

W.    807— Cohen   v.   L'Engle.    24    Fla.   548,   5 

Bo.  235 — Pennsylvania  Transp.   Co's  Appeal, 

40  Phila.  Ug.  Int.  425. 

14.  Equity  may  appoint  a  receiver  to  take 
possession  of  a  bridge  across  a  navigable 
stream,  and  to  receive  the  tolls  and  income, 
and  pay  them  into  court  to  discliarge  judg- 
ments recovered  at  law  against  the  bridge 
company,  where  the  bridge,  and  the  fran- 
chise and  easements  connected  therewith,  is 
the  onlv  property  of  the  company,  but  does 
not  include  the  fee  in  the  land  at  either  end 
or  under  the  bridge,  and  a  sale  of  the  rents 
and  profits  in  accordance  with  the  state 
laws  has  proved  ineffectual  because  of  the 
refusal  to  surrender  possession.  Coving- 
ton Drawbridge  Co.  v.  Shepherd,  21  How. 
113,  16:  38 
Cited  in  Milwaukee  &  M.  R.  Co.  v.   James,  6 

Wall.  752,  18  L.  ed.  856 — ^National  Foundry 
ft  Pipe  Works  v.  Oconto  Water  Co.  52  Fed. 
58 — Connor  v.  Tennessee  C.  II.  Co.  54  L.R.A. 
696,  48  C.  C.  A.  741,  109  Fed.  942— Meyer  •v. 
Johnston,  53  Ala.  33G — Louisville,  N.  A.  &  C. 
R.  Co.  V.  Boney,  117  Ind.  506,  3  L.R.A  438, 
20  N.  B.  432— Richardson  v.  Sibley,  11  Allen, 
72,  87  Am.  Dec.  700 — Hale  v.  Nashua  &  L. 
R.  Co.  60  N.  H.  341— People  v.  OUrlen,  45 
Hun,  532 — Saudek  v.  Nashville  &  H.  Turnp. 
Co.  10  Lea,  491 — Finney  v.  Bennett,  27 
Gratt.  379. 

Power  of  Judge  in  vacation. 

Invalidity  of  Appointment  as  Admit- 
ting of  Seizure  of  Property  under 
Writ  from  other  Court,  see  Courts, 
1561. 

15.  A  judge  of  a  circuit  court  in  Il- 
linois cannot,  in  vacation,  appoint  a  re- 
ceiver of  a  railroad  corporation.  The  pos- 
session of  a  receiver  so  appointed  is  not 
that  of  the  court.  Hammock  v.  Fanners' 
Loan  AT.  Co.  105  U.  S.  77,  26:  1111 
Cited  in  Ilervey  v.  Illinois     Midland  R.  Co.  28 

Fed.  172— Watts  v.  McCloave,  16  111.  App. 
276 — Nevltt  v.  Woodburn,  45  111.  App.  418— 
Howard  Sav.  Inst.  v.  Newark,  63  N.  J.  L.  71, 
42  Atl.  848 — Lyons-Thomas  Hardware  Co.  v. 
Perry  Stove  Mfg.  Co.  88  Tex.  487,  27  8. 
W.  100. 

Irregular  appointments;  objections. 

16.  Where  the  appointment  of  a  receiver 
of  a  railroad  is  in  the  power  of  the  court, 
the  order  appointing  him  is  not  a  nullity. 
Sage  V.  Memphis  &  L.  R.  R.  Co.  125  U.  S. 
361,  8  Sup.  Ct.  Rep.  887,  31 :  694 

17.  Where  a  railroad  cf)mpany  did  not  ob- 
ject, at  the  appointment  of  a  rrccivcr.  tlmt 
an  execution  was  not  sued  out  and  returned 


nulla  bona  before  the  suit  was  commenced, 
that  point  may  afterwards  be  disregarded. 
Sage  V.  Memphis  &  L.  R.  R.  Co.  125  U.  S. 
361,  8  Sup.  Ct.  Rep.  887,  31:694 

Di*tinffutshed  In   Hoi  1  Ins  v.   Brlerfleld,  Coal  ft 

I.  Co.  150  U.  S.  380,  37  L.  ed.  1115,  14  Sup. 

Ct  Rep.  127. 

Cited  in  Johnson  v.  Powers.  139  U.  S. 
166,  35  L.  ed.  115,  11  Sup.  Ct.  Rep.  625 — 
Talley  v.  Curtain,  4  C.  C.  A.  179,  8  U.  S. 
App.  347,  54  Fed.  45 — Park  v.  New  York,  L. 
E.  &  W.  R.  Co.  70  Fed.  642— Temple  v.  Glas- 
gow,  25  C.  C.  A.  543,  42  U.  S.  App.  417,  80 
Fed.  444 — Farmers'  Loan  &  T.  Co.  v.  Cen- 
tralia  &  C.  R.  Co.  37  C.  C.  A.  534,  96  Fed. 
642 — liassarus  Jewelry  Co.  v.  Steinhardt,  60 
C.  C.  A.  397,  112  Fed.  618 — Taylor  ▼.  Rlggs, 
8  Kan.  App.  331,  57  Pac.  44 — State  ex  rel. 
Fowler  v.  Circuit  Court,  98  Wis.  158,  73 
N.    W.    788. 

18.  The  debtors  of  a  national  bank,  when 
sued  by  a  receiver,  cannot  inquire  into  the 
legality  of  his  appointment.  Cadle  v.  Baker, 
20  Wall.  650,  22:  448 

Cited  in  Sanger  v.  Upton,  91  U.  8.  59,  23  L. 
ed.  222,  13  Nat.  Bankr.  Reg.  229 — Bowd^n  v. 
Morris,  1  Hughes,  380,  Fed.  Cas.  No.  1,715 — 
Stanton  v.  Wllkeson,  8  Ben.  361,  Fed.  Cas. 
No.  13,299 — Greenawalt  v.  Wilson,  52  Kan. 
116,  34  Pac.  403 — ^Peters  v.  Foster,  66  Hun. 
609,  10  N.  Y.  Supp.  389 — Barbour  v.  Nation- 
al Ezch.  Bank,  46  Ohio  St.  141,  12  N.  B.  5. 


//.  Pow€!r8  and  Duties;  Rights  and  Lia^ 

hilities. 

a.  In  QeneraU 

Right  to  Appeal,  see  Appeal  and  Error, 
2386,  2408. 

Powers  of.  Pending  Appeal  from  Foreclos- 
ure Decree,  see  Appeal  and  Error,  2788- 
2791. 

Requiring  Payment  of  Clerk's  Fees  by,  see 
Appeal  and  Error,  3096. 

Right  as  against  Government  to  Amount  of 
Award  Wrongfully  Paid  to  the  Insol- 
vent, see  Claims,  22. 

Privilege  to  be  Sued  in  Particular  District, 
and  Waiver  Thereof,  see  Courts,  940. 

Concurrent  Jurisdiction  of  Appointing  Clerk 
over  Suits  for  Official  Misconduct  of  Re- 
ceiver, see  Courts,  1604. 

Liability  for  Interest,  see  Interest,  32,  33, 
95. 

Rights  of  Pledgee  as  against  Receiver,  see 
Pledge,  22. 


Editorial  notes. 

Power  and  duties. 


21:447;  33:706; 
35:797 
35:  797 


Liability  of. 

National  banks. 

Jurisdiction  of  Suits  by  or  against, 
see  Courts,  586,  587. 

Ab  Officer  of  Federal  Court  atad  Sub- 
ject to  Exclusive  Jurisdiction,  see 
Courts,  1598. 

As  OfHcer  of  United  States,  see  United 
States,  80. 

19.  A   receiver   of   a   national   bank,   ap^ 


RECEIVERS,  II.  a. 


4997 


pointed  by  the  Comptroller  of  the  Currency, 
is  not  the  officer  of  any  court,  but  the  agent 
and  officer  of  the  United  States.  Re  Chet- 
wood,  165  U.  S.  443,  17  Sup.  Ct.  Rep.  385, 

41 :  782 
Cited  In  Anten  t.  United  States  Nat  Bank, 
174  U.  S.  141,  43  L.  ed.  926,  19  Sup.  Ct.  Rep. 
628 — Snohomish  County  t.  Puget  Sound  Nat. 
Bank,  81  Fed.  520 — Follett  v.  Tlllinghast,  82 
Fed.  241 — Gilbert  y.  McNulta.  96  Fed.  84 — 
Guarantee  Co.  t.  Uanway,  44  C.  C.  A.  315, 
104  Fed.  371— People's  State  Bank  v.  Fran- 
cis, 8  N.  D.  374,  79  N.  W.  853. 

20.  The  receiver  of  a  national  bank  is  the 
instrument  of  the  Comptroller  of  the  Cur- 
rency, and  the  agent  of  the  United  States, 
and  the  statutory  assignee  of  the  bank. 
Kennedy  v.  Gibson,  8  Wall.  498,  19:  476 
Cited  In  Gibson  r.   Peters,   150  U.   S.  344,  37 

L.  cd.  1105,  14  Sup.  Ct.  Rep.  134— Bundy  v. 
Jackson,  24  Fed.  630 — Movlus  v.  Lee,  30  Fed. 
300 — Gibson  v.  Peters,  35  Fed.  723— Sowles 
T.  First  Nat.  Bank,  46  Fed.  513 — United 
States  Nat  Bank  y.  McNair,  56  Fed.  326 — 
Merrill  v.  First  Nat.  Bank,  21  C.  C.  A.  287, 
41  U.  8.  App.  629,  75  Fed.  153— Colbert  ▼. 
Baetjer.  4  App.  D.  C.  427 — Chicago  Fire 
Proofing  Co.  ▼.  Park  Nat.  Bank.  1 15  111.  487, 
32  N.  E.  634 — Ellis  v.  Little,  27  Kan.  719, 
41  Am.  Rep.  434 — Bridges  v.  Stephens,  132 
Ma  556.  34  8.  W.  555 — Green  v.  Walkill 
Nat.  Bank,  7  Hun.  65 — Peters  v.  Foster,  56 
Hnn,  609,  10  N.  Y.  8upp.  389 — Brlnckerhoff 
T.  Bostwlck,  88  N.  Y.  58. 

Of  corporations. 

21.  The  receiver  of  an  insolvent  corpora- 
tion stands  in  the  shoes  of  the  company,  and 
has  no  higher  rights  than  the  corporation. 
White  V.  Ewing,  159  U.  S.  36,  15  Sup.  Ct. 
Rep.  1018,  40:  67 


A  receiver  of  a  corporation,  appointed 
in  accordance  with  the  provisions  of  its 
charter,  for  the  purpose  of  its  dissolution, 
becomes  the  successor  of  the  corporation, 
and  is  the  corporation  itself  for  all  the  pur- 
poses of  winding  up  its  affairs.  Life  Asao. 
of  America  v.  Rundle  (Relfe  v.  Rundle)  103 
U.  S.  222,  26:  337 

Cited  in    Hale  ▼.   Alllnson,   188   U.   S.   69,   47 
L.  e4  389,  23  Sup.  Ct.  Rep.  244 — Republican 
Moon  tain   Silver  Mines  v.   Brown,  24  L.R.A 
778,  7  C.  C.  A.  415,   19  U.  8.  App.  203,  58 
Fed.  647 — Avery  v.  Boston  Safe-Deposit  &  T. 
Co.  72  Fed.  701— Smith  v.  Taggart,  80  C.  C. 
A.    667,    67   U.    8.    App.    493,    87    Fed.    98 — 
Stralne  v.  Bradford  Sav.  Bank  &  T.  Co.  88 
Fed.    672 — Hale   v.    Hardon,    89    Fed.    287— 
Hale  V.  Hardon.  37  C.  C.  A.  283,  95  Fed.  789 
— Wlffton  V.  Bosier,  102  Fed.  73 — Hale  v.  AI- 
Unson.  45  C.  C.  A.  271,  106  Fed.  259— Znch- 
er  V.  Fidelity  Trust  &  Safety-Vault  Co.  45  C. 
C.  A  487.  106  Fed.  599— Hale  v.  Coffin,  114 
Fed.  671 — American  Waterworks  Co.  v.  Far- 
mers Loan  &  T.  Co.  20  Colo.  211,  25  L.R.A. 
S41,   46   Am.    St.    Rep.    285.    37    Pac.   269— 
Fish   V.    Smith,    73    Conn.    382.    84    Am.    St. 
Bep.  161,  47  Atl.  711— Spratt  v.  LIvinRston, 
32  Fla.   622,    22    L.R.A.    458,    14    So.    160— 
MacMorray  v.  Sidwell,  155  Ind.  566,  80  Am. 
St.  Rep.  255,  58  N.  B.  722 — Augusta  v.  Kim- 
ball,   91    Me.    608.    41    LR.A    477.    40    Atl. 
666 — Cbllds  V.  Cleaves,  95  Me.  514,  .'SO  Atl. 
714 — Cohen  v.  Supreme  Sitting,  O.  of  I.  H. 
105  Mich.  287,  63  N.  W.  304 — Waters-Pierce 
Oil  Co.  V.  American  Kxch.  Bank,  71  Mo.  App. 
668 — Life  Asao.  of  America  v.  Goode,  71  Tex. 
66.  8  8.  W.  639 — Bockover  v.  Life  Asso.  of 


America,  77  Va.  90 — Smith  v.  Comellns,  41 
W.  Va.  74,  30  L.R.A.  747,  23  S.  B.  599 — 
GUman  v.  Ketcham  (Gllman  v.  Hudson  River 
Boot  &  Shoe  Mfg.  Co.)  84  Wis.  69,  23  L. 
B.A.  58,  36  Am.  St.  Rep.  899,  54  N.  W.  895. 

23.  A  receiver  appointed  under  a  state 
statute  directing  proceedings  against  cor- 
porations is  a  standing  assignee,  vested  with 
nearly  all  of  the  powers  and  authority  of 
the  assignee  of  an  insolvent  debtor.  Booth 
V.  Clark,  17  How.  322,  15:  164 
Cited  In  Pendleton  v.  Russell,  144  U.  S.  645,  36 

L  ed.  576,  12  Sup.  Ct.  Rep.  743— Qulncy,  M. 
&  P.  R.  Co.  V.  Humphreys,  145  U.  S.  98,  36 
L.  ed.  637,  12  Sup.  Ct.  Rep.  787— Avery  v. 
Boston  Safe- Deposit  &  T.  Co.  72  Fed.  701 — 
Hale  V.  Hardon,  89  Fed.  287 — Humphreys  v. 
Hopkins.  81  Cal.  554,  6  L.R.A.  795,  15  Am. 
St.  Rep.  76,  22  Pac.  802— Re  Grace,  163 
Mass.  563,  28  L.R.A.  455,  40  N.  B.  857 — 
Stokes  V.  Hoffman  House,  46  App.  Dlv.  128, 
61  N.  Y.  Supp.  821 — Peters  v.  Foster,  56 
Hun,  609,  10  N.  Y.  Supp.  389— Dettra  v. 
Kestner,  147  Pa.  574,  23  Atl.  889— Swing  v. 
Bentley,  &  G.  Furniture  Co.  45  W.  Va.  285, 
31  S.  B.  925. 

Railroads  and  the  like. 

24.  It  was  the  intention  of  Congress,  un- 
der the  act  of  1888,  to  subject  receivers  of 
railroad  companies  appointed  such  by  courts 
of  the  United  States,  to  the  valid  laws  and 
regulations  of  the  states  and  of  the  United 
States,  whose  object  is  to  promote  the  safe- 
ty, comfort,  and  convenience  of  the  traveling 
public.  United  States  v.  Harris,  177  U.  S. 
305,  20  Sup.  Ct.  Rep.  609,  44:  780 
Cited  in  Erb  v.  Morasch,  177  U.  8.  583,  44  L. 

ed.  898,  20  Sup.  Ct.  Rep.  819. 

25.  Consideration  of  the  public  interests 
is  controlling  upon  a  court  of  equity,  when 
a  public  means  of  transportation,  such  as 
a  railroad,  comes  into  the  possession  and  un- 
der the  dominion  of  the  court.  Joy  v.  St. 
Louis,  138  U.  S.  1,  11  Sup.  Ct.  Rep.  243, 

34:843 

26.  A  receiver  appointed  by  a  Federal 
court  to  take  charge  of  a  railroad  must  op- 
erate the  road  according  to  the  laws  of  the 
state  in  which  it  is  situated.  Erb  v.  Mo- 
rasch, 177  U.  S.  584,  20  Sup.  Ct.  Rep.  819, 

44:897 
Cited  In   Paige  v.   Schenectady  R.   Co.  178  N. 
Y.   114,   70  N.   B.   213. 

27.  Receiver  of  railroad  corporation  is  lia- 
ble to  suit  by  one  injured  in  a  collision  on 
the  railroad  operated  by  the  receiver.  Far- 
low  v.  Kelly,  108  U.  S.  288,  2  Sup.  Ct.  Rep. 
555,  27:  726 
Cited  in  Farmers'  Loan  &  T.  Co  v  Northern  P. 

R.  Co.  57  C.  C.  A.  537,  120  Fed.  877— Little 
V.  Dusenberry,  46  N.  J.  L.  640,  50  Am.  Rep. 
445. 

28.  The  making  of  a  special  agreement  to 
forward  a  through  shipment  by  the  steamer 
of  a  connecting  carrier  sailing  on  a  designat- 
ed day  is  within  the  authority  of  the-  re- 
ceivers appointed,  in  a  suit  to  foreclose  a 
railway  mortgage,  to  continue  to  carry  on 
the  railway  business.  Northern  P.  R.  Co.  v. 
American  Trading  Co.  195  U.  S.  439,  25 
Sup.  Ct.  Rep.  84,  49:  269 

29.  The  general  agent  of  the  receivers  of 
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a  railway  company  is  acting  as  agent  for 
Huch  receivers,  and  not  as  the  agent  of  a 
connecting  steamship  company,  in  agreeing 
to  forward  a  through  shipment  by  a  steamer 
sailing  on  a  specified  day,  where  his  only 
authority  as  agent  of  the  steamship  com- 
pany was  created  by  a  contract  between 
the  railway  and  steamship  companies,  under 
which  the  railway  company  was  to  appoint 
agents,  who  should  act  for  the  steamship 
company  to  quote  through  rates  and  issue 
through  bills  of  lading,  and  the  application 
for  a  rate  for  such  shipment  was  made  to 
him  as  agent  for  the  receivers,  and  the  rate 
was  quoted  by  him  as  such  agent,  and  as 
such  he  signed  a  letter  confirming  the  rate, 
and  BO  described  himself  when  informing  the 
steamship  company's  agents  at  the  connect- 
ing point  that  he  had  made  a  contract 
guaranteeing  delivery  by  the  designated 
steamer.  Northern  P.  R.  Co.  v.  American 
Trading  Co.  195  U.  S.  439,  25  Sup.  Ct.  Rep. 
84,  49:  269 

30.  The  "general  eastern  agent"  of  the  re- 
ceivers of  the  Northern  Pacific  Railroad 
Company,  who  were  ordered  to  continue  its 
business,  has  the  general  powers  of  such  an 
officer  when  acting  for  the  railroad  company 
itself,  which  includes  the  authority  to  make 
a  special  agreement  to  forward  a  through 
shipment  by  the  steamer  of  a  connecting 
carrier  sailing  on  a  designated  day.  North- 
ern P.  R.  Co.  V.  American  Trading  Co.  195 
U.  S.  439,  25  Sup.  Ct.  Rep.  84,  49:  269 

5.  Property   and   PoBsession   and   Dis- 
posal of  Same, 

Foreign  Receiver,  see  infra,  214,  215. 

Right  to  Take  Claim  against  United  States, 
see  Claims,  51. 

Property  in  Other  State  Passing  to  Re- 
ceiver, see  Corporations,  694. 

Ancillary  Jurisdiction  in  Federal  Courts 
over  Assets,  see  Courts,  1077-1081. 

Kdltorlal  notes. 

[As  to  rights  of  receiver  to  property  in 
other  jurisdiction.     23  L.R.A.  52. 

Rights  of,  as  to  property  outside  of  the 
jurisdiction  in  which  he  is  appointed.  23 
L.R.A.  52. 

EflFect  of  bankrupt  law  on  receiverships. 
45  L.R.A.  190.] 

Mode  of  demanding  or  taking  posses- 
sion. 

Jurisdiction  as  to  Foreign  Assets  by 
Personal  Decree  against  Receiver, 
see  Courts,  67. 

31.  Under  a  decree  authorizing  one  to  de- 
mand property  of  a  receiver,  the  demand 
should  be  made  under  a  certified  copy  of  tlie 
decree,  with  a  receipt  upon  it  that  the  goods 
were  surrendered  by  the  receiver.  Such  a 
certificate  the  court  would  have  directed  to 
be  put  on  file,  as  a  voucher  for  the  protec- 
tion of  the  receiver  from  further  responsi- 
bility.   Very  v.  Watkins,  23  How.  469, 

^  16:  522  I 


Title  generally. 

Title  of  Assignee  or  Trustee  in  Bank- 
ruptcy, VII. 

Ezclusiveness  of  Posbession  in  Receiver, 
see  Courts,  1554. 

32.  The  title  to  property  in  the  hands  of 
a  receiver  is  not  in  him,  but  in  those  for 
whose  benefit  he  holds  it,  and  the  possession 
thereof  is  the  possession  of  the  court,  by 
him'  as  its  officer.  Thompson  v.  Phoenix 
Ins.  Co.  136  U.  S.  287,  10  Sup.  Ct.  Rep. 
1019,  34: 408 
Cited  in  Porter  y.  Sabin,  140  U.  S.  479,  37  I.. 

ed.  818,  13  Sup.  Ct.  Rep.  1008 — The  E.  L. 
Cain,  45  Fed.  369— Swope  v..VIllard,  81  Fed. 
420 — Bowman  v.  Harris,  05  Fed.  918 — Lan- 
cashire Ins.  Co.  V.  Boardman,  58  Kan.  344, 
62  Am.  St.  Rep.  621,  40  Pac.  92— Bell  v. 
American  Protective  League,  163  Ma88.«  562, 
28  L.R.A.  454,  47  Am.  St.  Rep.  481,  40  N. 
B.  857. 

33.  The  possession  taken  by  the  receiver 
is  only  that  of  the  court,  and  adds  nothing 
to  the  previously -existing  title  of  the  mort- 
gagees, but  he  holds,  pending  the  litigation, 
for  the  benefit  of  the  parties,  whose  rights 
the  court  determines  upon  the  same  princi- 
ples it  would  if  no  change  of  possession  had 
taken  place.  Fosdick  v.  Schall,  99  U.  S. 
235,  25: 339 
Cited  In  New  York,  P.  ft  O.  R.  Co.  ▼.  New  York, 

L.  E.  &  W.  R.  Co.  58  Fed.  278— Mem- 
phis &  C.  B.  Co.  V.  Hoechner,  14  C.  C. 
A.  472,  31  U.  S.  App.  644,  67  Fed.  468— 
New  England  R.  Co.  v.  Carnegie  Steel  Co. 
21  C.  C.  A.  222,  83  U.  8.  App.  491,  75  Fed. 
56 — New  Yorlc  Secur.  &  T.  Co.  v.  Louisville, 
E.  &  St.  L.  Congo  1.  R.  Co.  102  Fed.  390— 
Manhattan  Trust  Co.  v.  Sioux  City  &  N.  R. 
Co.  102  Fed.  713 — Paige  v.  Schenectady  R. 
Co.  178  N.  Y.  114,  70  N.  E.  213— Farmers' 
Loan  Co.  v.  Oregon  P.  R.  Co.  31  Or.  246,  38 
L.R.A.  426,  65  Am.  St.  Rep.  822.  48  Pac.  700 
— Perkins  v.  Loan  &  Exch.  Bank,  43  8.  C. 
46,  20  S.  E.  750 — Davis  v.  Bonney,  89  Va. 
760,  17  S.  E.  229. 

Of   receiver   after   order   to   surrender 
possession. 

Liability  of  Property  to  State  Seiz- 
ure after  Ordering  Federal  Re- 
ceiver to  Surrender  Property,  see 
Courts,  1563. 

34.  After  a  decree  authorizing  a  person  to 
demand  property  of  a  receiver,  he  does  not 
hold  it  as  receiver,  but  as  trustee  of  such 
person,  although  there  has  been  no  formal 
order   of   discharge.     Very  v.   Watkins,   23 
How.  469,  16:  522 
Cited  in  United  States  Trust  Co.  v.  New  Mexi- 
co, 183  U.  S.  541,  46  L.  ed.  319,  22  Sup.  Ct. 
Rep.   172 — BauRhman  v.  Superior  Court,  72 
Cal.  575,  14  Pac.  207. 

Of  national  bank  assets. 

Jurisdiction  to  Establish  Set-offs,  see 
Courts,  1262. 

Ey^lusivencss  of  State  or  Federal  Juris- 
diction, see  Courts,  1598,  1599. 

35.  A  receiver  of  an  insolvent  bank  has 
no  greater  rights  than  the  bank  in  a  fund 
against  which  the  bank  had  given  a  check 
which  constituted  an  equitable  transfer  or 
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Appropriation  of  the  fand.     Fourth  Street 

Nat.  Bank  v.  Yardley,  165  U.  S.  634,  17  Sup. 

Ct.  Rep.  439,  41 :  855 

Cited  in  Auten  t.   City  Electric  Street  11.   Co. 

104  Fed.  400 — Hutchinson  y.  Le  Roy,  51  C. 

C.  A.  162,  113  Fed.  205 — Raesser  ▼.  National 

Bxch.  Bank,  112  Wis.  598,  56  L.R.A.  177,  88 

Am.  St.  Rep.  979,  88  N.  W.  618. 

36.  The  receiver  of  a  national  bank,  up- 
on its  involuntary  liquidation,  required  by 
the  Comptroller  of  the  Currency,  is  the  only 
person  authorized  to  collect  and  distribute 
the  assets.  Richmond  v.  Irons,  121  U.  S.  27, 
7  Sup.  Ct.  Rep.  788,  30:  864 
Cited  in  Merrill  v.  First  Nat  Bank,  21  C.  C. 

A.  286,  41  U.  8.  App.  529,  75  Fed.  152. 

37.  Title  to  the  assets  of  a  national  bank 
is  transferred  to  its  receiver  by  the  closing 
of  the  bank  by  order  of  the  bank  examiner, 
the  appointment  of  a  receiver,  and  a  decree 
of  the  court  dissolving  it.  Scott  ▼.  Arm- 
strong, 146  U.  S.  499,  13  Sup.  Ct.  Rep.  148, 

36:  1059 
Cited  In  Davis  v.  Elmlra  Sav.  Bank,  161  U.  S. 
281,  40  L.  ed.  703,  16  Sup.  Ct.  Rep.  502 — 
Yardley  v.  Phlller,  167  U.  S.  360,  42  L.  ed. 
197,  17  Sup.  Ct.  Rep.  836 — Bell  v.  Hanover 
Nat  Bank,  57  Fed.  822 — Adams  v.  Spoknne 
Drufr  Co.  23  L.R.A.  334,  57  Fed.  889— Ritchie 
T.  McMullen,  25  C.  C.  A.  60.  47  U.  S.  App. 
470,  79  fr'ed.  532 — Sheafe  v.  Larimer,  79  Fed. 
924 — United  States  Trust  Co.  V.  Western 
Contract  Co.  26  C.  C.  A.  480,  54  U.  S.  App. 
67,  81  Fed.  468 — Stapylton  v.  Cle  Des  Phos- 
phates I>e  France,  31  C.  C.  A.  384,  52  U.  H. 
App.  589,  88  Fed.  54 — Re  Meyer,  3  N.  B.  N. 
Rep.  439.  106  Fed.  831 — Hutchinson  v.  Le 
Boy.  51  C-  C.  A.  161,  113  Fed.  204— Thomas 
V.  Exchanj^e  Bank,  99  Iowa,  208,  35  L.R.A. 
380,  68  N.  W.  780— Colton  v.  Drover's  Per- 
petual BIdg.  &  L.  Asso.  90  Md.  92,  46  L.R.A. 
392,  78  Am.  St.  Rep.  431,  45  Atl.  23— Wiley 
r.  Bunker  Hill  Nat.  Bank,  183  Moss.  408,  67 
N.  E.  655 — Thompson  v.  Union  Tru.st  Co. 
130  Mich.  511,  97  Am.  St.  Rep.  404,  90  N. 
W.  294— Stadler  v.  First  Nat.  Bank.  22  Mont. 
216,  74  Am,  St.  Rep.  582.  50  Pac.  Ill— 
Clute  V.  Warner,  8  App.  Dlv.  41,  40  N.  Y. 
Supp.  392 — O'Connor  v.  Brandt,  12  App.  Dlv. 
598.  42  N.  Y.  Supp.  1070— Smith  v.  Bigrhth 
Ward  Bank,  31  App.  Dlv.  10,  52  N.  Y.  Supp. 
290 — Mathews  v.  Hardt,  79  App.  Dlv.  579, 
80  N-  Y.  Supp.  462 — Elmlra  Sav.  Bank  v. 
Davis,  73  Hun,  362,  26  N.  Y.  Supp.  200— 
Elmlra  Sav.  Bank  v.  Davis,  142  N.  Y.  506, 
25  L.R.A.  551,  37  N.  E.  646— Re  Hatch,  155 
N.  Y.  407,  40  L.R.A.  666,  50  N.  E.  49— Frank 
T.  Mercantile  Nat.  Bank  182  N.  Y.  268,  108 
Am.  St.  Rep.  805,  74  N.  E.  841— ITlsh  v. 
OUn.  76  Vt.  124,  56  Atl.  533. 

38.  A  receiver  takes  the  assets  of  an  in- 
solvent bank  as  a  mere  trustee  for  credi- 
tors, and,  in  the  absence  of  statute  to  the 
contrary,  subject  to  all  claims  and  defenses 
that  might  have  been  interposed  as  against 
the  insolvent  corporation.  Scott  v.  Arm- 
strong, 146  U.  S.  499,  13  Sup.  Ct.  Rep.  148, 

36:  1059 
DUtinguUhed  In  Auten  v.  City  Electric  Street 

B.  Co.  104  Fed.  400. 

Cited  In  Fourth  Street  Nat.  Bank  v.  Yard- 
ley,  165  U.  S.  653,  41  L.  ed.  865,  17 
Sup.  Ct.  Rep.  439 — Adam.s  v.  Spoknne 
Drujp  Co.  23  L.R.A.  334.  7>1  Fed.  889— 
Chemical  Nat.  Bank  v.  Armstrong?.  28  L.R.A. 
234,  8  a  C.  A.   158,  16  U.   S.  App.  4G5,  50 


Fed.  375— Phlller  v.  Yardley,  25  L.R.A.  830, 
10  C.  C.  A.  560.  17  U.  S.  App.  647,  62  Fed. 
648— Fisher  v.  Simons,  12  C.  C.  A.  128,  28 
U.  S.  App.  95,  64  Fed.  313 — Thompson  v. 
German  Ins.  Co.  76  Fed.  894 — Wilmington  v. 
Rlcaud,  32  C.  C.  A.  582,  61  U.  S.  App.  630, 
90  Fed.  216 — Central  Appalachian  Co.  v.  Bu- 
chanan, 33  C.  C.  A.  605.  62  U.  S.  App.  195. 
90  Fed.  460 — Wlthrow  Lumber  Co.  v.  Glas- 
gow Invest.  Co.  42  C.  C.  A.  66,  101  Fed. 
867 — Lease  v.  Barschall,  106  Fed.  763 — 
Robinson  v.  Alrd.  43  Fla.  40,  29  So.  633 — 
Nix  V.  Ellis,  118  Ga.  348,  98  Am.  St.  Rep. 
111.  45  S.  E.  404— At  water  v.  Stromberg,  75 
Minn.  278.  77  N.  W.  963 — Schaberg  v.  Mc- 
Donald, 60  Neb.  502,  83  N.  W.  737— Elmlra 
Sav.  Bank  v.  Davis,  73  Hun,  362,  26  N.  Y. 
Supp.  200— Davis  v.  Knipp,  92  Hun,  301, 
36  N.  Y.  Supp.  705 — St.  Mary's  Church  v. 
National  Bank,  23  Misc.  580,  52  N.  Y.  Supp. 
802. 

39.  Any  subsequent  agreement  between 
two  national  banks,,  made  after  the  receiv- 
er of  one  of  them  has  been  actually  appoint- 
ed, cannot  affect  his  rights.  National  Se- 
curity Bank  v.  Butler,  129  U.  S.  223,  9  Sup. 
Ct.  Rep.  281,  32:  682 

40.  Renta  received  by  the  receiver  of  a  na- 
tional bank,  under  a  decree  of  court,  are 
distributable  among  its  creditors.  Hitz  v. 
Jenks,  123  U.  S.  297,  8  Sup.  Ct.  Rep.  143, 

31:  156 
Cited  in  Shepherd  v.  Pepper,  133  U.  S.  652, 
33  L.  ed.  716,  10  Sup.  Ct.  Rep.  438 — Sowles 
V.  First  Nat.  Bank,  46  Fed.  513 — American 
Nat.  Bank  v.  Northwestern  Mut.  L.  Ins.  Co. 
32  C.  C.  A.  279,  60  U.  S.  App.  693,  89  Fed. 
615. 

Right  to  possession  generally. 

Eflfect  of  Subsequent  Bankruptcy  Pro- 
ceeding, see  Bankruptcy,  53. 

Of  Moneys  Awarded  to  Bankrupt  on 
Claims  against  Government,  see 
Bankruptcy,  117. 

Right  to  Receive  Payment  of  Award 
which  Oflicer  was  Enjoined  from 
Paying  to  Insolvent  Claimant,  see 
Claims,  210. 

Effect  of  Invalidity  of  Appointment  as 
Permitting  Seizure  under  Process 
of  other  Court,  see  Courts,  1561. 

Of  Receiver  of  State  Court  as  against 
Federal  Process  after  Abandon- 
ment of  State  Suit,  see  Courts, 
1562. 

Federal  Appointment  Prior  to  State 
Appointment  but  Subsequent  to 
Commencement  of  State  Suit,  see 
Courts,  1571. 

41.  A  receiver  is  not  appointed  for  the 
benefit  of  either  of  the  parties,  but  for  all 
concerned;  and  money  or  property  in  his 
hands  is  in  custodia  legis,  Davis  v.  Gray, 
16  Wall.  203,  21:447 
Cited  In  Re  Tyler.  149  U.  S.  181,  37  L.  ed.  00."», 

13  Sup.  Ct.  Rep.  785 — Farlow  v.  Lea,  Fed. 
Cas.  No.  4,649 — Comer  v.  Felton,  10  C.  C. 
A.  33,  22  U.  S.  App.  313,  61  Fed.  736  — 
Lowenberg  v.  Jeffries,  74  Fed.  387 — State  v. 
Port  Royal  A  A.  R.  Co.  84  F'ed.  08— VliRlnla, 
T.  A  C.  Steel  &  I.  Co.  v.  Brl.stol  Land  Co.  88 
Fed.  130 — Atlantic  Trust  Co.  v.  Dana,  62 
C.  C.  A.  671,  128  Fed.  222— Commonwealth 
Roofing  Co.  V.  Nortli  Aoierlcan  Trust  Co.  68 
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C.  C.  A.  423,  135  Fed.  980— Colbert  v.  Beat- 
Jer,  4  App.  D.  C.  427 — National  State  Bank 
V.  Vigo  County  Nat.  Bank,  141  Ind.  356.  50 
Am.  St.  Rep.  330,  40  N.  E.  709— State  Cen- 
tral Say.  Bank  v.  Fanning  Ball-Bearing 
Chain  Co.  118  Iowa,  703,  92  N.  W.  712— 
Com.  T.  Gould,  118  Mass.  307 — First  Nat. 
Bank  v.  E.  T.  Barnum  Wire  &  Iron  Works, 

60  Mich.  499,  27  N.  W.  657— Vila  v.  Grand 
Island  Electric  Light  Ice  &  Cold  Storage  Co. 
68  Neb.  240.  63  L.B.A.  801,  97  N.  W.  613— 
Stokes  y.  Hoffman  House,  46  App.  Dly.  130, 

61  N.  Y.  Supp.  821 — Taylor  y.  Atlantic  &  G. 
W.  R.  Co.  67  How.  Pr.  15 — Woodruff  y.  Jew- 
ett,  37  Hun,  208 — Fallon  y.  Egbert  Woolen 
Mills  Co.  31  Misc.  525,  64  N.  Y.  Supp.  460— 
Stokes  y.  Hoffman  House,  167  N.  Y.  561,  53 
L.R.A.  874,  60  N.  B.  667— Tobln  y.  Portland 
Flouring  Co.  42  Or.  120,  68  Pac.  749— Texas 
&  P.  R.  Co.  y.  Gay,  86  Tex.  605,  25  L.R..\. 
66,  26  S.  W.  599 — Brown  y.  Rauch.  1  Wash 
499,  20  Pac.  785 — Garden  City  Bkg.  &  T.  Co. 
y.  Geilfuss,  86  Wis.  622,  57  N.  W.  349. 

42.  Property  in  possession  of  receiver  is 
in  the  custody  of  the  law,  and  not  of  the 
former  owner.  Wiswall  v.  Sampson,  14 
How.  52,  14:  322 
Cited  in  Swope    v.  Villard,  61  Fed.  420 — Bow 

man  y.  Harris,  95  Fed.  918 — Marden  y.  Starr, 
107  Fed.  201— Ohio  &  M.  B.  Co.  y.  Ander- 
son, 10  111.  App.  317— Ohio  &  M.  R.  Co.  y 
Dayls,  23  Ind.  660,  85  Am.  Dec.  477 — Smith 
y.  Harris,  135  Ind.  630,  35  N.  E.  984— White 
y.  Keokuk  &  D.  M.  R.  Co.  52  Iowa,  102.  2 
N.  W.  1016 — Hazelrlgg  y.  Bronaugh,  78  Ky. 
63 — Brown  y.  Chesapeake  &  O.  Canal  Co.  73 
Md.  610— Colburn  y.  Yantls,  176  Mo.  684, 
76  S.  W.  663. 

43.  A  receiver  is  an  officer  of  the  court, 
under  a  provisional  appointment,  for  the 
benefit  of  all  parties  who  may  establish 
rights  in  a  cause;  he  is  a  creature  of  the 
court  appointing  him,  and  money  in  his 
hands  is  in  custodia  legia  for  whoever  can 
make  out  a  title  to  it.  Booth  v.  Clark,  17 
How.  322,  15:  164 
Cited  in  Porter  v.  Sabln,  149  U.  S.  479,  37  L. 

ed.  818,  13  Sup.  Ct.  Rep.  1008 — Andrews  y. 
Smith,  19  Blatchf.  104,  5  Fed.  837— Swopo 
T.  Villard,  61  B'ed.  420— Central  Trust  Co.  y. 
Worcester  Cycle  Mfg.  Co.  35  C.  C.  A.  552, 
98  Fed.  717 — Bowman  y.  Harris,  95  Fed.  918 
— Baltimore  Bldg.  &  L.  Asso.  y.  Alderson,  39 
C.  C.  A.  614,  99  Fed.  494— Stockbridge  v. 
Beckwith,  6  Del.  Ch.  78,  33  Atl.  620— Ocean 
S.  S.  Co.  y.  Wilder.  107  Ga.  228,  33  S.  E. 
179 — Hay  y.  McDanicl,  26  Ind.  App.  686,  60 
N.  B.  729 — State  Cent.  Say.  Bank  y.  Fan- 
ning Bail-Bearing  Chain  Co.  118  Iowa,  703, 
92  N.  W.  712— Galther  y.  Stockbridge,  67 
Md.  225,  9  Atl.  632— Stokes  y.  Hoffman 
House,  46  App.  Dly.  136,  61  N.  Y.  Supp.  821 
— McDowell's  Appeal,  4  Pennyp.  387— Ver- 
mont &  C.  R.  Co.  y.  Vermont  C.  R.  Co.  46  Vt. 
797  Appx. — Davis  v.  Smead,  33  Qratt  709 — 
Blair  y.  Core,  20  W.  Va.  268. 

44.  When  an  equity  court  appoints  a  re- 
ceiver it  assumes  the  administration  of  the 
estate;  the  possession  of  the  receiver  is  the 
possession  of  the  court,  and  the  court  itself 
holds  and  administers  the  estate,  through 
the  receiver  as  its  officer,  for  the  benefit  of 
those  whom  the  court  shall  ultimately  ad- 
judge to  he  entitled  to  it.    Porter  v.  Sabin, 

149  U.  S.  473,  18  Sup.  Ct,  Rep.  1008, 

37  •  3*15 

Cited  In  White  y.  Bwlng,  159  U.  S.  38,  40  L. 


ed.  68,  15  Sup.  Ct,  Rep.  1018 — Re  Chetwood, 
165  U.  S.  458,  41  L.  ed.  787,  17  Snp.  Ct. 
Rep.  385 — Lanntng  v.  Osborne,  79  Fed.  662 — 
Ray  y.  Pelrce,  81  Fed.  882— Re  Cobb,  96  Fed. 
823 — Murray  v.  Beal,  97  Fed.  568 — Re  Endl, 
99  Fed.  916 — ^Western  U.  Teleg.  Co.  v.  Bos- 
ton Safe  Deposit  &  T.  Co.  112  Fed.  38— 
Brookfield  y.  Hecker,  118  Fed.  942— Atlan- 
tic Trust  Co.  y.  Dana,  62  C.  C.  A.  666,  128 
Fed.  218 — Pendleton  v.  Lutz,  78  Miss.  330, 
51  L.R.A.  651,  29  So.  164 — Colburn  v.  Yantls. 
176  Mo.  684,  75  S.  W.  653 — Commercial  Nat. 
Bank  v.  Motherwell  Iron  &  Steel  Co.  95  Tenn. 
188,  29  L.R.A.  169,  31  S.  W.  1002. 

45.  The  appointment  of  a  receiver  does 
not  change  the  title  or  right  of  possession  of 
the  property,  but  puts  it  into  his  custody 
for  the  benefit  of  the  party  ultimately  en- 
titled. Union  Nat.  Bank  v.  Bank  of  Kan- 
sas City,  136  U.  S.  223,  10  Sup.  Ct.  Rep. 
1013,  34:341 
Cited  In  George  T.  Smith  Middlings  Purifier  Co. 

v.  McGroarty,  Co.  136  U.  S.  241,  34  L.  ed. 
413,  10  Sup.  Ct.  Rep.  1017— Qulncy.  M.  &  P. 
R.  Co.  y.  Humphreys,  145  U.  S.  97,  86  L.  ed. 
637,  12  Sup.  Ct.  Rep.  787 — ^Porter  y.  Sabln, 
149  U.  S.  479,  37  L.  ed.  818.  13  Sup.  Ct.  Rep. 
1008 — Cover  v.  Claflln,  57  Fed.  518 — Swope 
y.  Villard,  61  Fed.  420— Memphis  &  C.  R.  Co. 
y.  Hoechner,  14  C.  C.  A.  471,  31  U.  S.  App. 
644,  67  Fed.  458— Philadelphia  &  B.  Coal  & 
I.  Co.  v.  Daube,  71  Fed.  586 — Ames  v.  Union 
P.  R.  Co.  74  Fed.  342— State  v.  Port  Royal  & 
A.  R.  Co.  84  Fed.  68 — Central  Trust  Co.  v. 
Worcester  Cycle  Mfg.  Co.  86  Fed.  38— Mal- 
comson  v.  Wappoo  Mills,  86  Fed.  197 — Cen- 
tral Appalachian  Co.  v.  Buchanan,  33  C. 
C.  A.  603.  62  U.  S.  App.  195,  90  Fed.  458— 
Central  Trust  Co.  v.  Worcester  Cycle  Mfg. 
Co.  35  C.  C.  A.  552,  93  Fed.  717 — Bowman 
y.  Harris,  95  Fed.  918 — Miles  v.  New  South 
Bldg.  &  L.  Asso.  95  Fed.  921— Wlthrow  Lum- 
ber Co.  y.  Glasgow  Invest.  Co.  42  C.  C.  A 
66,  101  Fed.  867— New  York  Security  ft  T 
Co.  v.  Louisville,  B.  &  St.  L.  Consol  R.  Co. 
102  Fed.  389— Hale  v.  Tyler,  104  Fed.  759-- 
Jack  v.  Williams,  106  Fed.  262 — Lewis  v. 
American  Naval  Stores  Co.  119  Fed.  396— 
Southern  Granite  Co.  v.  Wadsworth,  116  Ala. 
573,  22  So.  157 — Smith  v.  Sioux  City  Nurs 
ery  k  Seed  Co.  109  Iowa,  55,  79  N.  W.  467 — 
Cramer  v.  Her,  63  Kan.  583,  66  Pac.  617 — 
Bell  V.  American  Protective  League,  103 
Mass.  562,  28  L.R.A.  454,  47  Am.  St.  Rrp. 
481,  40  N.  K.  857 — Hay  ward  v.  I^eson,  17« 
Mass,  325,  49  L.R.A.  734,  67  N.  E.  666— 
City  Nat.  Bank  v.  Charles  Baker  Co.  180 
Mass.  41,  61  N.  E.  223 — Longley  v.  Amazon 
Hosiery  Co.  128  Mich.  198,  87  N.  W.  209— 
Stokes  v.  Hoffman  House,  46  App.  Dlv.  128. 
61  N.  Y.  Supp.  821 — Farmers'  Loan  Co.  v.  Ore- 
gon P.  R.  Co.  31  Or.  245,  38  L.R.A.  425,  65 
Am.  St.  Rep.  822,  48  Pac.  706 — ^Tradesman 
Pub.  Co.  v.  Knoxville  Car  Wheel  Co.  95  Tenn. 
636,  31  L.R.A.  603,  49  Am.  St.  Rep.  943,  32 
S.  W.  1097— Murtey  v.  Allen,  71  Vt.  381.  76 
Am.  St.  Rep.  779,  45  Atl.  752 — Georgia  Home 
Ins.  Co.  v.  Bartlett,  91  Ya.  313,  60  Am.  St. 
Rep.  832,  21  S.  E.  476 — ^Ewlng  v.  Van  Wag- 
enen,  6  Wash.  47,  32  Pac.  1009. 

46.  The  receiver  of  an  insolvent  bank 
which  l^as  abandoned  its  business  is,  under 
the  order  of  the  court,  the  only  person  to 
deal  with  its  assets,  and  to  administer  upon 
them  in  a  way  most  beneficial  to  all  con- 
cerned.   Brown  v.  Bass,  4  Wall.  262,  18:  330 

47.  A  receiver  may  defend,  both  in  the 
court  appointing  him  and  by  appeal,  the  ea- 
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tate  in  his  possession  against  all  claims  an- 
tagonistic to  th«  rights  of  the  parties  to  the 
suit,  subject  to  the  limitation  that  he  may 
not  in  such  defense  question  any  order  or  de- 
cree of  the  court  distributing  burdens  or  ap- 
portioning rights  between  the  parties  to  the 
suit»  or  any  order  or  decree  resting  upon  the 
discretion  of  the  court  appointing  him. 
Bosworth  v.  Terminal  R.  Asso.  (Bos worth 
T.  St.  Louis  Terminal  R.  Asso.)  174  U.  S. 
182,  19  Sup.  Ct.  Rep.  625,  43:  941 

Cited  In  Hunt  y.  Illinois  G.  R.  Co.  87  C.  C.  A. 
551,  96  Fed.  647— Kidder  y.  Fidelity  Ins. 
Trust  &  S.  D.  Co.  44  C.  C.  A.  596,  105  Fed. 
824 — Fidelity  Ins.  Trust  &  S.  D.  Co.  ▼.  Nor- 
folk &  W.  R.  Co.  114  Fed.  391 — Chapman  y. 
Atlantic  Trust  Co.  56  C.  C.  A.  70.  119  Fed. 
266 — Klrkpatrlck  v.  Eastern  Mill.  &  Export 
Co.  135  Fed.  151. 

48.  Under  the  dispensary  act  of  South 
Carolina  a  constable  is  not  authorized  to 
seize,  without  warrant  or  judicial  action, 
intoxicating  liquors  in  the  possession  of  a 
receiver  appointed  by  the  United  States 
circuit  court.  Re  Swan,  150  U.  S.  637,  14 
Sup.  Ct.  Rep.  225,  37:  1207 

Of  property  held  under  writ  or  process. 

49.  A  receiver  of  a  state  court  who,  al- 
though he  has  taken  possession  of  property, 
has  not  qualified  as  receiver  until  after  a 
United  States  marshal  has  assumed  pos- 
session of  the  same  property  is  not  entitled 
to  possession  as  against  the  marshal.  Mo- 
ran  v.  Sturges,  154  U.  S.  256,  14  Sup.  Ct. 
Rep.  1019,  38:  981 
Cited  in   Re  Lengert   Wagon   Co.   3   N.    B.   N. 

Rep.  1004,  110  Fed.  927— Wilcox  v.  National 
Shoe  &  Leather  Bank,  07  App.  Div.  470,  73 
N.   T.    Bupp.   900. 

Of  property  In  possession  of  lienor. 

50.  The  claim  of  an  equity  or  lien  on 
property  held  by  an  officer  of  a  corporation 
to  secure  a  debt  to  himself  does  not  defeat 
the  jurisdiction  of  a  court  which  has  ap- 
pointed a  receiver  for  the  corporation  in  a 
suit  to  which  the  officer  is  a  party,  after 
hearing  on  due  notice  and  appearance,  to 
order  him  to  turn  over  such  property  to  the 
receiver.  Tinsley  v.  Anderson,  171  U.  S. 
101,  18  Sup.  Ct.  Rep.  805,  43:  91 
Cited  In  Re  Macon  Sash,  Door  ft  Lumber  Co. 

112  Fed.  328. 

Sales  and  conveyances. 

Power  of  Federal  District  Court  to  Con- 
firm Sale,  see  Courts,  872. 

Validity  of  Judgment  for  Sale,  see 
Judgment,  215. 

Collateral  Attack  on  Judgment  Order- 
ing Sale,  see  Judgment,  453. 

51.  A  purchaser  under  a  deed  from  a  re- 
ceiver is  not  bound  to  examine  all  the  pro- 
ceedings in  the  case  in  which  the  receiver 
is  appointed.  It  is  sufficient  for  him  to  see 
that  there  is  a  suit  in  equity  in  which  the 
court  appointed  a  receiver;  that  such  re- 
ceiver was  authorized  by  the  court  to  sell 
the  property;  that  a  sale  was  made  under 
such  authority;  that  the  sale  was  confirmed 
by  the  court,  and  that  the  deed  accurately 
recites  the  property  or  interest  thus  sold. 
If  the  title  of  the  property  vested  in  the  re- 


ceiver by  order  of  the  court,  in  that  case, 
it  passes  to  the  purchaser.  Koontz  v. 
Northern  Bank,  16  Wall.  196,  21:  465 

Cited   in   Pressiey   v.   Lamb,    105    Ind.    193,   4 

N.  B.  682 — Schaberg  v.  McDonald,  60  Neb. 

501,  83  N.  W.  737— Rand  v.  Rand,  78  N.  C. 

17. 

52.  A  sale  of  real  property,  without  spe- 
cial leave  of  court,  by  the  trustee  in  a  pri- 
vate deed  of  trust,  while  such  property  was 
in  his  possession  as  receiver  m  a  case  to 
which  he  was  a  party  and  which  had  at  the 
time  been  removed  to  the  Supreme  Court 
of  the  United  States  by  appeal  with  super- 
sedeas, conferred  no  title  on  the  beneficiary 
in  the  deed  of  trust,  for  whose  benefit  the 
purchase  was  made,  and  who  was  also  a 
party  to  the  suit,  as  against  a  party  who 
by  cross  bill  dismissed  by  the  decree  ap- 
pealed from  was  seeking  to  have  such  deed 
set  aside  as  void  as  to  her.  Hitz  v.  Jenks, 
185  U.  S.  155,  22  Sup.  Ct.  Rep.  598,  46:  851 
Cited  in  Knott  v.  Evening  Post  Co.   124  Fed. 

352. 

53.  No  authority  was  conferred  upon  a 
trustee  in  a  private  deed  of  trust  to  sell  the 
property  while  in  his  possession  as  receiver 
after  an  appeal  from  a  decree  dissolving  an 
injunction  restraining  any  sale  by  the  trus- 
tee and  dismissing  a  cross  bill  to  have  such 
deed  set  aside  had  been  perfected  and  a  su- 
persedeas bond  executed  and  approved,  by 
the  provision  of  such  decree  appointing  the 
trustee  receiver  with  power,  '^until  a  sale 
shall  be  made  under  the  said  deed  of  trust,'' 
to  take  and  hold  possession  of  the  property 
for  certain  designated  purposes,  where  nei- 
ther such  receiver  nor  tne  beneficiary  in  the 
trust  deed  by  the  pleadings  in  the  cause 
asked  for  any  such  direction  or  authority 
from  the  court.  Hitz  v.  Jenks,  185  U.  S. 
155,  22  Sup.  Ct.  Rep.  598,  46:  851 

54.  Although  a  deed  was  made  by  a  re- 
ceiver before  the  sale  was  confirmed  by  the 
court,  it  is  good  after  the  confirmation. 
Koontz   V.   Northern   Bank,    16   Wall   196, 

21 :  465 
Cited  in  Cates  v.  Allen,  149  U.  S.  463,  37  L. 
ed.  810.  13  Sup.  Ct.  Rep.  977 — Cowley  v. 
Northern  P.  R.  Co.  159  U.  8.  583,  40  L.  ed. 
287,  16  Sup.  Ct.  Rep.  127 — ^rnyth  v.  Ames, 
169  U.  8.  517,  42  L.  ed.  838,  18  Sup.  Ct. 
Rep.  418 — Smith  v.  Reeves,  178  U.  S.  444, 
44  L.  ed.  1145,  20  Sup.  Ct.  Rep.  919 — 
Stackhouse  v.  Zunts,  4  Woods,  173,  15  Fed. 
482 — Snow  v.  Texas  Trunk  R.  Co.  4  Woods, 
399,  16  Fed.  4 — Mercantile  Trust  Co.  v. 
Texas  &  P.  R.  Co.  51  Fed.  536 — Holt  v.  Ber- 
ge?in,  60  Fed.  3 — Darragh  v.  H.  Wetter  Mfg. 
Co.  23  C.  C.  A.  615.  49  U.  S.  App.  1,  78  Fed. 
13— Harding  v.  Gulce,  25  C.  C.  A.  354,  42 
U.  S.  App.  411,  80  Fed.  164 — Wahl  v.  Franz, 
49  L.R.A.  76,  40  C.  C.  A.  659,  100  Fed.  701 
— National  Surety  Co.  v.  State  Bank,  61  L. 
R.A.  401,  56  C.  C.  A.  667,  120  Fed.  603— 
Postal  Teleg.  Cable  Co.  v.  Southern  R.  Co. 
122  Fed.  160 — Sawyer  v.  White,  58  C.  C. 
A.  591,  122  Fed.  227— Jones  v.  Mutual  Fidel- 
ity Co.  123  Fed.  517 — Re  Barber  Asphalt 
Paving  Co.  67  L.R.A.  765,  66  C.  C.  A.  59, 
132  Fed.  949 — Duryea  v.  American  Wood- 
working Mach.  Co.  133  Fed.  332 — Lynn  v. 
Polk,  8  Lea,  235. 

55.  A  purchaser  of  a  railroad  at  a  mort- 
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gage  sale  has  no  claim  to  the  earnings  of 
the  road  while  in  the  possession  of  the  re- 
ceiver, or  to  a  fund  in  the  hands  of  tlie 
receiver  under  the  decree.  Osterberg  v.  Un- 
ion Trust  Co.  93  U.  8.  424,  23:  964 
Cited  in  Lapene  v.  Badeauz,  36  La.  Ann.  198. 

Setting  aside  sales. 

56.  If  the  court  is  deceived  by  the  re- 
ceiver or  master  as  to  the  conditions  upon 
which  property  is  sold  under  its  order,  and 
the  purchaser  participates  in  the  deception, 
the  court  can,  before  the  rights  of  third 
parties  have  intervened,  set  the  proceedings, 
including  the  deed,  aside.  But  after  the 
rights  of  such  third  parties  have  inter- 
vened, tlie  court  cannot  set  the  proceedings 
aside  without  protection  to  those  rights.  In 
such  case,  the  remedy  of  the  injured  party 
is  against  the  offlcer,  or  on  his  official  bond. 
Koontz  V.  Northern  Bank,  16  Wall.  196, 

21 :  465 
Cited  In  Stuart  v.  Gay,  127  U.  S.  527,  32  L. 
ed.  194,  8  Sup.  Ct.  Rep.  1279 — Alabama  Iron 
&  R.  Co.  V.  Anntston  Loan  &  T.  Co.  6  C. 
C.  A.  248,  13  U.  S.  App.  506,  57  Fed.  31— 
Columbus,  S.  &  II.  R.  Co's  Appeals,  48  C.  C. 
A.  302,  109  Fed.  204— Bayly  v.  Gaines,  1  Va. 
Dec  625,  2  S.  E.  730. 

EflTect  of  subsequent  dismissal  of  pro- 
ceeding. 

57.  Where  a  receiver  of  an  insolvent  bank 
settled  with  one  of  its  debtors  and  took  a 
mortgage,  which  he  turned  over  to  a  credit- 
or of  the  bank,  the  title  of  the  latter  to 
the  mortgage  is  not  aflfected  by  the  fact 
that  the  action  in  which  the  receiver  was 
appointed  was  afterwards  dismissed.  Brown 
V.   Bass,   4   Wall.   262,  18:  330 

Obligations  assumed  by  purchaser. 

58.  An  undertaking  to  pay  a  receiver 
such  sums  as  the  court  should  thereafter 
find  to  be  due  him  on  account  of  his  indebt- 
edness or  expenditures,  when  made  to  ob- 
tain possession  of  the  property  in  his  hands 
as  receiver  after  foreclosure  sale,  will  pre- 
vent the  obligors  from  claiming  that  the 
expenditures  of  the  receiver  were  made  with- 
out authority,  or  that  the  purcha.ser,  who 
is  one  of  the  obligors,  is  not  personally  li- 
able for  such  expenditures.  Cake  v.  Mohun, 
164  U.  S.  311,  17  Sup.  Ct.  Rep.  100, 

41:447 
Diatinguiahed    in    International    Trust    Co.    v. 
United  Coal   Co.   27   Colo.  255,   83   Am.   St. 
Rep.  59,  60  Pac.  621. 

59.  Where  the  receiver  of  a  railroad  com- 
pany agreed  to  pay  a  lien  on  part  of  the 
railroad  out  of  the  money  realized  from 
such  part  upon  foreclosure  sale,  and  the 
lienor  surrendered  his  lien,  and  the  receiver 
bid  in  the  property  on  such  sale  as  an  en- 
tirety, the  right  of  the  lienor  to  be  paid 
out  of  the  aggregate  proceeds  of  the  sales 
is  not  defeated  by  the  fact  that  the  mortgage 
bondholders  made  pa3rment  in  mortgage 
bonds  as  allowed  by  the  decree  of  sale;  and 
if  the  lien  is  not  discharged  in  money,  the 
property  will  again  be  sold  as  an  entirety,  or 
so  much  thereof  as  is  necessary  to  raise  the 
amount  of  the  lien.    Farmers  Loan  &  T.  Co. 


v.  Newman,  127  U.  S.  649,  8  Sup.  Ct.  Rep. 
1364,  32:  303 

Cited  in  Central   Trust   Co.   v.   Georgia  P.   B. 

Co.  30  C.  C.  A.  652,  58  U.  S.  App.  120,  87 

Fed.   293. 

Preservation  of  existing  liens. 

Jurisdiction  of  Different  Court  to 
Cancel  Mortgage  Pending  Mort- 
gagee's Receivership,  see  Courts, 
1605. 

60.  Prior  legal  claims,  upon  property  in 
hands  of  receiver,  will  be  preserved  in  equi- 
ty upon  notice  to  creditors  and  hearing 
in  original  proceeding.  W^iswall  v.  Samp- 
son, 14  How.  52,  14:  322 
Cited  in  Jackson   y.   Holbrook,   36  Minn.   409, 

1   Am.  St.  Rep.   683,   32  N.   W.  852. 

61.  The  appointment  of  a  receiver  does 
not  vest  in  the  court  absolute  control  over 
the  property,  or  general  authority  to  dis- 
place vested  contract  liens.  Kneeland  ▼. 
American  Loan  &  T.  Go.  136  U.  S.  89,  110 
Sup.  Ct.  Rep.  950,  34:  379 
Cited  In  Thomas  v.  Western  Car  Co.  149  U.  S. 

Ill,  37  L.  ed.  669,  13  Sup.  Ct.  Rep.  824— 
Southern  R.  Co.  v.  Carnegie  Steel  Co.  176 
U.  S.  282,  44  L.  ed.  470,  20  Sup.  Ct.  Rep.  347 
— Bound  v.  South  Carolina  R.  Co.  46  Fed. 
316 — Finance  Co.  v.  Charleston,  C.  &  C.  R. 
Co.  46  Fed.  428 — Finance  Co.  v.  Charleston, 
C.  &  C.  R.  Co.  48  Fed.  190 — Union  Loan  T. 
Co.  V.  Southern  California  Motor  Road  Co.  Gl 
Fed.  107 — Farmers'  Loan  &  T.  Co.  v.  North- 
ern P.  R.  Co.  68  Fed.  38— Wood  v.  New  York 
&  N.  K.  R.  Co.  70  Fed.  745— Whlteley  v. 
Central  Trust  Co.  34  L.R.A.  .H05,  22  C.  C. 
A.  71,  43  U.  S.  App.  643,  76  Fed.  77— 
Lackawanna  Iron  &  Coal  Co.  v.  Farmei*s' 
Loan  &  T.  Co.  24  C.  C.  A.  493,  52  U.  S. 
App.  91,  79  Fed.  208 — Grand  Trunk  R.  Co.  v. 
Central  Vermont  R.  Co.  90  Fed.  163 — Cohen 
V.  Gold  Creek,  Nevada  Mln.  Co.  95  Fed.  583 
— Farmers'  Loan  &  T.  Co.  v.  Centralla  &  C. 
R.  Co.  37  C.  C.  A.  533,  96  Fed.  641— Mary- 
land Steel  Co.  ▼.  Gettysburg  Electric  R.  Co. 
99  Fed.  151 — ^Wlthrow  Lumber  Co.  v.  Glas- 
gow Invest.  Co.  42  C.  C.  A.  66,  101  Fed. 
867— Jack  v.  Williams,  106  Fed.  262— B!b- 
ber-Whlte  Co.  v.  White  River  Vaiioy  Elec- 
tric R.  Co.  53  C.  C.  A.  286,  115  *'ed.  7»l>— 
Merchants  Bank  v.  Moore,  106  Ala.  iUU. 
So.  705 — International  Trust  Co.  v.  United 
Coal  Co.  27  Colo.  254,  83  Am.  St.  Rep.  59, 
60  Pac.  621 — Hooper  v.  Central  Trust  Co.  81 
Md.  592,  29  L.R.A.  272.  82  Atl.  505— 
Merrlam  v.  Victory  Mln.  Co.  37  Or.  332,  60 
Pac.  997. 

Remedies  to  protect  adverse  rights. 

Waiver  of  E.xclusivenoss  of  Jurisdic- 
tion of  Appointing  Court  by  Suing 
or  Appearing  in  Another  Court, 
see  Courts,  1584-1586. 

62.  Where  a  receiver  is  in  possession  of 
property,  and  there  are  existing  equitable 
rights  against  the  property,  the  proper 
remedy  is  to  intervene  by  petition.  Chi- 
cago Deposit  Vault  Co.  v.  McNulta,  153  U. 
S.  564,  14  Sup.  Ct.  Rop.  915,  38:819 
Cited  in  Mercantile  Trust  Co.  v.  Atlantic  &  P. 

R.  Co.  63  Fed.  517— Union  Trust  Co.  v.  At- 
chison, T.  &  S.  F.  R.  Co.  8  N.  M.  338,  43 
Pac.   701. 

63.  The  practice  of  permitting  a  receiver 
to   protect  the   property   in   his   charge  by 
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petitioning   the   court,    instead   of   filing   a 

bill  against  the  adverse  party,  recognized. 

Re  Tyier,  149  U.  S.  164,  13  Sup.  Ct.  Rep. 

785,  37:  689 

Cited  In  Central  Truat  Co.  v.  East  Tennesser. 

V.  &  G.  R.  Co.  59  Fed.  528 — Lake  Shore  & 

M.  8.  B.  Co.  V.  Felton,  43  C.  C.  A.  191,  103 

Fed.  229. 

64.  Independently  of  the  ordinary  grounds 
of  equity  interposition,  the  court  will  pro- 
tect property  in  the  custody  of  iU  re- 
ceiver. Re  Tyler,  149  U.  S.  164,  13  Sup. 
Ct.  Rep.  785,  37:  689 
Cited  In  Central  Trust  Co.  v.  East  Tennessee, 

V.  &  G.  R.  Co.  59  Fed.  528 — ^Ledoux  v.  La 
Bee.  83  Fed.  763— Virginia,  T.  &  C.  Steel 
&  I.  Co.  V.  Bristol  Land  Co.  88  Fed.  137 — 
Connor  v.  Allij^ator  Lumber  Co.  98  Fed. 
158 — ^Bibber-Whlte  Co.  v.  White  River  Valley 
Electric  R.  Co.  107  Fed.  177. 

e.  Cofitracte    and    Creation    of    Ohliga' 

lions. 

65.  A  receiver  of  a  railroad  is  as  much 
entitled  to  recover  moneys  due  upon  con- 
tracts made  with  the  railway  company  as 
with  himself.  Sunflower  Oil  Co.  v.  Wilson, 
142  U.  S.  313,  12  Sup.  Ct.  Rep.  235,  35:  1025 

66.  Receivers  who  permit  work  on  a 
building  which  was  in  course  of  erection 
when  the  receivership  commenced,  to  con- 
tinue without  interruption,  may  be  liable 
for  the  work  so  done  according  to  the 
terms  of  the  contract  under  which  it  was 
done.  Girard  Life  Ins.  Annuity  k  T.  Co.  v. 
Cooper,  162  U.  S.  529,  16  Sup.  Ct.  Rep. 
879,  40:  1062 

Editorial  notes. 

Contracts  of.  35:  797 

[Obligation  of,  on  contract  of  insolvent. 

16  L.RJk.  90. 

Power   to   create    liens    on    property   of 

private  corporation.     16  L.R.A.  603.] 

Election  to  adopt  or  renonnce. 

67.  A  receiver  of  a  railroad  does  not,  sim- 
ply by  virtue  of  his  appointment,  become 
liable  upon  the  covenants  and  agreements 
of  the  railroad  company.  He  is  entitled 
to  a  reasonable  time  to  elect  whether  he  will 
adopt  a  lease  or  return  the  leased  prop- 
erty. Quincy.  M.  &  P.  R.  Co.  v.  Humph- 
reys, 145  U.  S.  82,  12  Sup.  Ct.  Rep.  787, 

36:  632 

United  States  Trust  Co.  v.  Wabash  Western 
R.  Co.  150  U.  S.  287,  14  Sup.  Ct.  Rep. 
86,  37:  1085 

Sunflower  Oil  Co.  v.  Wilson,  142  U.  S.  313, 
12  Sup.  Ct.  Rep.  235,  35:  1025 

St.  Joseph  &  St.  L.  R.  Co.  v.  Humphreys, 
145  U.  S.  105,  12  Sup.  Ct.  Rep.  795, 

36:  640 

Cited  in  Qnlncy,  M.  &  P.  R.  Co.  v.  Humphre.vB, 
145  U.  8.  100,  3«  L.  ed.  638,  12  Snp.  Ct. 
Rep.  787 — United  States  Trust  Co.  v.  Wabash 
Western  R.  Co.  150  U.  8.  300.  37  L.  ed. 
1089,  14  Sup.  Ct.  Rep.  80— Dushane  v.  Bcall, 
161  U.  8.  516,  40  L.  ed.  792,  16  Slip.  Ct. 
Rep.  637 — Farmers*  Loan  &  T.  Co.  v.  North- 
era  P.  R.  Co.  58  Fed.  261 — Ames  v.  Union 
P.  R.  Co.  60  Fed.  971 — Finance  Co.  v.  Char- 
leston, C.  &  C.  B.  Co.  10  C.  C.  A.  826,  8  U.  S. 


App.  547,  62  Fed,  208 — Clyde  v.  Richmond 
&  D.  R.  Co.  03  Fed.  24— Memphis  &  C.  U. 
Co.  V.  Hoechner,  14  C.  C.  A.  472,  31  U.  S.  App. 
644,  67  Fed.  458 — Mercantile  Trust  Co.  v. 
St.  Louis  &  S.  F.  R.  Co.  71  Fed.  606— ^ars- 
well  y.  Farmers'  Loan  &  T.  Co.  20  C.  C.  A. 
285.  43  U.  S.  App.  300,  74  Fed.  91— Ames 
V.  Union  P.  R.  Co.  74  Fed.  342 — Central 
Trust  Co.  v.  East  Tennessee  Land  Co.  79 
Fed.  21 — Central  R.  &  Bkg.  Co.  v.  Farmers' 
Loan  &  T.  Co.  79  Fed.  166 — Mercantile  Trust 
Co,  V.  Farmers'  Loan  &  T.  Co.  26  C.  C.  A. 
387,  49  U.  S.  App.  402,  81  Fed.  258— Grand 
Trunk  R.  Co.  v.  Central  Vermont  R.  Co.  81 
Fed.   542 — ^Northern  P.  R.  Co.  v.  Heflln,   27 

C.  C.  A.  462,  48  U.  S.  App.  562,  83  Fed.  94 
—Piatt  V.  Philadelphia  &  R.  R.  Co.  28  C.  C. 
A.  489,  55  U.  S.  App.  452,  84  Fed.  5;J0— 
Central  Trust  Co.  v.  Worcester  Cycle  Mfg. 
Co.  86  Fed.  38— Central  Trust  Co.  v.  Contin- 
ental Trust  Co.  30  C.  C.  A.  243,  58  U.  S. 
App.  604,  86  Fed.  525 — Malcomson  v.  Wappoo 
Mills,  88  Fed.  680— Central  Appalachian  Co. 
V.  Buchanan,  33  C.  C.  A.  603,  62  U.  S.  App. 
195,  00  Fed.  458— Fidelity   Ins.  Trust  &   S. 

D.  Co.  V.  Norfolk  &  W.  R.  Co.  114  Fed.  393 
— Dayton  Hydraulic  Co.  v.  Felsenthall,  64  C. 

C.  A.  641,  116  Fed.  965 — Johnson  v.  Lehigh 
Valley  Traction  Co.  130  Fed.  941 — Wells  v. 
Hartford  Manilla  Co.  76  Conn.  38,  55  Atl.  599 
— De  Wolf  V.  Royal  Trust  Co.  72  111.  App, 
417— Wadlow  v.  Markey,  95  111,  App.  490— 
Spencer  v.  World's  Columbian  Exposition, 
163  111.  126,  45  N.  B.  250 — ^Llnk  Belt  Mach. 
Co.  v.  Hughes,  174  111.  160,  51  N.  E.  179— 
Johnston  v.  Amos,  114  Iowa,  532,  87  N.  W. 
491 — Bell  V.  American  Protective  League, 
163  Mass.  563,  28  L.R.A.  454,  47  Am.  St. 
Rep.  481,  40  N.  E.  857— Wall  v.  Piatt,  169 
Mass.  401,  48  N.  B.  270 — State  ex  rel.  Mer- 
rlam  v.  Ross,  122  Mo.  460,  23  L.R.A.  539, 
25  S.  W.  947 — New  Hampshire  Trust  Co.  v. 
Taggart,  68  N.  H.  560,  44  Atl.  751— Bolles 
V.  Crescent  Drug  &  Chemical  Co.  53  N.  J.  Eq. 
618,    32    Atl.    1061— Guarantee    Trust    &    S. 

D.  Co.  V.  Philadelphia  R.  &  N.  E.  R.  Co.  31 
App.  Dlv.  515,  52  N.  Y.  Supp.  116 — Stokes  v. 
Hoffman  House,  46  App.  Dlv.  127,  61  N.  Y. 
Supp.  821 — Stokes  v.  Hoffman  House,  167  N. 
Y.  562,  53  L.R.A.  875,  60  N.  E.  607— Far- 
mers' Loan  &  T.  Co.  v.  Oregon  P.  R.  Co. 
31  Or.  242,  38  L.R.A.  425,  65  Am.  St.  Rep. 
822,  48  Pac.  706— Wilder  v.  McDonald,  63 
Ohio  St.  395,  59  N.  E.  106 — Tradesman 
Pub.  Co.  V.  Knoxvllle  Car  Wheel  Co.  95  Tenn. 
670,  31  L.R.A.  603,  49  Am.  St.  Rep.  943,  32 
S.  W.   1097. 

68.  A  receiver  of  a  railroad  upon  tak- 
ing possession  is  entitled  to  a  reasonable 
time  to  elect  whetlier  he  will  adopt  a  con- 
tract for  the  leasing  of  rolling-stock  with 
an  option  to  buy,  and  with  the  privilege  of 
reluming  the  rolling-stock  if  the  company 
is  unable  to  pay  for  it,  or  return  the  prop- 
erty, paying  the  stipulated  rental.  Sun- 
flower Oil  Co.  V.  Wilson,  142  U.  S.  313,  12 
Sup.  Ct.  Rej).   235,  35:  1025 

VHed  In  Dushane  v.  Beall,  161  U.  S.  516,  40 
L.  ed.  792,  16  Sup.  Ct.  Rep.  637— Phlnlzy 
V.  Augusta  k  K.  R.  Co.  62  Fed.  773 — Carswell 
V.  Farmers'  Loan  &  T.  Co.  20  C.  C.  A.  285, 
43  U.  S.  App.  300,  74  Fed.  91— Empire 
Distilling  Co.  V.  McNulta,  23  C.  C.  A.  419, 
46  U.  S.  App.  578.  77  Fed.  704 — Savannah, 
l^'.  &  W.  R.  Co.  V.  Jacksonville,  T.  &  K. 
W.  R.  Co.  24  C.  C.  A.  440,  52  U.  S.  App. 
51,  79  Fed.  37— Piatt  v.  Philadelphia  &  R. 
R.  Co.  28  C.  C.  A.  489,  55  U.  S.  App.  452. 
84  F'ed.  536— Fidelity  Ins.  Trust  &  S.  D.  Co. 
V.  Norfolk  &  W.  R.  Co.  114  Fed.  393— Day- 
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ton  Hydraulic  Co.  t.  Felsentball,  64  C.  C.  A. 
641,  116  Fed.  966 — Johnson  v.  Lpblgh  Valley 
Traction  Co.  130  Fed.  941 — De  Wolf  v.  Royal 
Trust  Co.  72  111.  App.  417 — New  Hampshire 
Trust  Co.  V.  Taggart,  68  N.  H.  560,  44  Atl. 
751 — Klein  v.  W.  A.  Gavenesch  Co.  64  N.  J. 
Eq.  53,  53  Atl.  196 — Stokes  y.  Hoffman 
House,  46  App.  DlT.  140,  61  N.  Y.  Supp.  821. 

Order  of  court  to  adopt  or  perform. 

69.  The  court  is  not  bound  to  direct  the 
receiver  of  a  railroad  to  adopt  a  lease  to 
such  road  of  another  railroad,  and  pay  the 
rent  and  thus  inflict  a  loss  on  the  former 
road,  out  of  whose  money  or  property  alone 
the  rent  could  be  paid,  where  the  adoption 
of  the  lease  and  the  operation  of  the  leased 
road  would  be  a  burden  on  the  property  in 
the  hands  of  the  receiver.  St.  Joseph  &  St. 
L.  R.  Co.  V.  Humphreys,  145  U.  S.  105,  12 
Sup.  Ct.  Rep.  795,  36:  640 
Quincy,  M.  &  P.  R.  Co.  v.  Humphreys,  145  U. 

S.  82,  12  Sup.  Ct.  Rep.  787,  36:  632 
Cited  in  Park  v.  New  York,  L.  E.  &  W.  R.  Co. 
57  Fed.  802 — ^New  York,  P.  &  O.  R.  Co.  v. 
New  York,  L.  B.  &  W.  R.  Co.  58  Fed.  280— 
Ames  v.  Union  P.  R.  Co.  60  Fed.  971 — 
Mercantile  Trust  Co.  ▼.  Bt.  I^uls  &  S.  F.  R. 
Co.  71  Fed.  606 — Bills  v.  Vernon  Ice,  Light 
&  Water  Co.  4  Tex.  Civ.  App.  70,  23  8.  W. 
856. 

70.  The  court  will  not  order  the  receiver 
of  a  railroad  property  to  pay  the  rent  of  a 
leased  part  of  the  road  to  the  trustee  under 
a  trust  deed  or  mortgage  thereon,  where 
the  receiver  has  not  received  therefrom  suf- 
ficient to  pay  such  rent  over  running  ex- 
penses, and  where  such  trustee  has  not 
asked  the  court  for  its  surrender,  but  has 
permitted  it  to  remain  in  the  receiver's 
hands.  United  States  Trust  Co.  v.  Wabash 
Western  R.  Co.  150  U.  8.  287,  14  Sup.  Ct. 
Rep.  86,  37:  1085 
Seney  v.  Wabash  Western  R.  Co.  150  U.  S. 

310,  14  Sup.  Ct.  Rep.  94,  37:  1092 

Cited  In  Grand  Trunk  R.  Co.  v.  Central  Ver- 
mont R.  Co.  81  Fed.  543. 

71.  A  receiver  of  a  railroad  in  a  fore- 
closure suit  cannot  be  compelled  to  perform 
a  contract  for  the  transportation  of  per- 
sons and  property  over  the  road,  made  by 
the  railroad  company.  Southern  Exp.  Co. 
V.  Western  North  Carolina  R.  Co.  99  U.  S. 
191,  25:  319 
Distinguished  in  Newgass  v.  Atlantic  &  D.  R. 

Co.   72   Fed.   714. 

Cited  in  Sunflower  Oil  Co.  v.  Wilson,  142  U. 
8.  323,  35  L.  ed.  1028.  12  Sup.  Ct.  Rep.  235— 
Union  Loan  &  T.  Co.  v.  Southern  California 
Motor  Road  Co.  49  Fed.  269 — Central  Trust 
Co.  V.  Marietta  &  N.  G.  R.  Co.  16  L.R.A. 
91,  51  Fed.  16 — Ames  v.  Union  P.  R.  Co. 
60  Fed.  970— Philadelphia  &  ft.  Coal  &  I. 
Co.  V.  Daube,  71  Fed.  587 — Farmers'  I^an  & 
T.  Co.  V.  Cape  Fear  &  Y.  Valley  R.  Co.  73 
Fed.  715 — Mercantile  Trust  Co.  v.  Farmers' 
Loan  &  T.  Co.  26  C.  C.  A.  387,  40  U.  S.  App. 
462,  81  Fed.  258— United  States  v.  De  Cour- 
sey,  82  Fed.  304— Northern  P.  R.  Co.  v.  Hef- 
lln,  27  C.  C.  A.  461,  48  U.  S.  App.  562, 
83  Fed.  94 — Breed  v.  Glasgow  Invest.  Co.  92 

•  Fed.  766 — Howard  v.  Delgado,  57  C.  C.  A. 
275,  121  Fed.  31 — Kansas  P.  R.  Co.  v.  Bay- 
les,  19  Colo.  355,  35  Pac.  744 — Spencer  v. 
World's  Columbian  Exposition,  163  111.  126, 
45  N.  B.  250 — Link  Belt  Machinery  Co.  v. 


Hughes,  174  111.  160,  51  N.  B,  179— Com- 
mercial Pub.  Co.  V.  Beckwitb,  167  N.  Y. 
336,  60  N.  B.  642— Brown  v.  Warner,  78 
Tex.  546,  11  L.R.A.  395,  22  Am.  St.  Rep. 
67,  14  S.  W.  1032 — Scott  v.  Ranier  Power  A 

B.  Co.  13  Wash.  113,  42  Pac.  531. 

72.  A  court  of  equity  having  in  its  posses- 
sion  for  administration,  as  trust  assets,  a 
railroad  or  other  property,  may  authorize 
the  receiver  to  keep  it  in  repair,  and  man- 
age and  use  it  in  the  ordinary  way,  until  it 
can  be  sold  to  the  best  advantage  of  all  in- 
terested therein.  Barton  v.  Barbour,  104  U. 
S.  126,  26:  672 
Distinguished  In  Raht  v.  Attrill,  106  N.  Y.  436. 

60  Am.  Rep.  456,  13  N.  E.  282. 
Cited  in  Miltenberger  v.  Logansport,  C.  &  S. 
W.  R.  Co.  106  U.  S.  312.  27  L.  ed.  127,  1  Sup. 
Ct.  Rep.  140 — Union  Trust  Co.  v.  Illinois 
Midland  R.  Co.  117  U.  S.  458,  29  L.  ed.  971. 
6  Sup.  Ct.  Rep.  809 — Cake  v.  Mohun,  164 
U.  S.  316,  41  L.  ed.  450.  17  Sup.  Ct.  Rep. 
100 — Virginia  &  A.  Coal  Co.  v.  Central  R. 
&  Bkg.  Co.  170  U.  S.  367,  42  L.  ed.  1072. 
18  Sup.  Ct.  Rep.  657 — Gregg  v.  Metropolitan 
Trust  Co.  197  U.  S.  194,  49  L.  ed.  721,  25 
Sup.  Ct.  Rep.  415^Blair  v.  St.  Louis  H.  &  K. 
R.  Co.  19  Fed.  862 — Farmers  Loan  &  T.  Co. 
V.  Missouri,  I.  &  N.  R.  Co.  21  Fed.  272— 
Blair  V.  St.  Louis,  H.  &  K.  R.  Co.  22  Fed. 
473 — Farmers  Loan  &  T.  Co.  v.  Grape  Creek 
Coal  Co.  16  L.R.A.  604,  50  Fed.  482— 
Fidelity  Ins.  Trust  &  S.  D.  Co.  v.  Roanoke 
Iron  Co.  68  Fed.  624 — Hanna  v.  State  TruMt 
Co.  30  L.R.A.  204,  16  C.  C.  A.  500,  36  U. 
S.  App,  61,  70  Fed.  6 — Ford  v.  Central  Trust 
Co.  17  C.  C.  A.  32,  36  U.  S.  App.  203,  70 
Fed.  145— Averill  v.  Southern  R.  Co.  75  Fed. 
737 — South  Carolina  &  O.  R.  Co.  v.  Carolina, 

C.  G.  &  C.  R.  Co.  35  C.  C.  A.  432,  93  Fed.  552 
— Fidelity  Ins.  Trust  &  S.  D.  Co.  v.  Norfolk 
&  W.  R.  Co.  114  Fed.  393 — Tapscott  v.  Lyon, 
103  Cal.  308,  37  Pac.  225 — International 
Trust  Co.  V.  United  Coal  Co.  27  Colo.  264, 
83  Am.  St.  Rep.  59,  60  Pac.  621 — Union 
Street  R.  Co.  v.  Saginaw,  115  Mich.  304. 
73  N.  W.  243 — Metropolitan  Trust  Co.  v. 
Tonawanda  Valley  &  C.  R.  Co.  40  Hun,  86 — 
Lock  V.  Franklin  &  H.  Tump.  Co.  100  Tenn. 
173,  47  S.  W.  183. 

Power  to  contract  generally. 

73.  A  receiver  cannot,  without  direction 
of  the  court,  incur  any  expense  beyond  what 
is  absolutely  essential  to  the  preservation 
and  use  of  the  property.  Therefore  expendi- 
tures to  defeat  a  subsidy  to  a  proposed  rival 
line  of  railroad  cannot  be  allowed,  although 
the  line,  if  built,  might  have  diminished 
the  earnings  of  the  road  in  his  charge. 
Cowdrey  v.  Galveston,  H.  &  H.  R.  Co.  93 
U.  S.  352,  23:  950 
Distinguished  In  Cake  v.  Mohun,  164  U.  S.  815. 

41  L.  ed.  450,  17  Sup.  Ct.  Rep.  100— Cake 
V.  Woodbury,  3  App.  D,  C.  64. 

Cited  in  Wood  v.  Guarantee  Trust  &  S.  D.  Co. 
128  U.  S.  421,  32  L.  ed.  473,  9  Sup.  Ct.  Rep. 
131 — Thompson  v.  Phenix  Ins.  Co.  130 
U.  S.  293,  34  L.  ed.  411.  10  Sup.  Ct.  Rop. 
1010 — Chicago  Deposit  Vault  Co.  v.  McNulta, 
153  U.  S.  561,  38  L.  ed.  821,  14  Sup.  Ct.  Rep. 
915— Maxwell  v.  Wilmington  Dental  Mfg.  Co. 
101  Fed.  861 — Illinois  Trust  &  Sav.  Rank  v. 
Doud,  52  L.R.A.  490,  44  C.  C.  A.  405.  10r> 
Fed.  139 — State  Cent.  Sav.  Bank  v.  Fanning 
Ball-Bcarlng  Chain  Co.  118  Iowa,  710,  92 
N.  W.  712 — Rogers  v.  Wendell,  54  Hun.  542. 
8  N.  Y.  Supp.  515 — International  &  G.  N. 
R.  Co.  V.  Wentworth,  8  Tex.  Civ.  App.  12,  27 
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8-  W.  680 — Lyman  v.  Central  Vermont  R. 
Co.  59  Vt.  184,  10  Atl.  346— Crumllsh  ▼. 
Shenandoah  Valley  B.  Co.  40  W.  Va.  676, 
22  8.   E.   90. 

74.  A  receiver  has  no  authority  to  bind 
the  truBt  by  contract  involving  large  oat- 
lays,  and  which  may  extend  beyond  the 
life  of  the  receivership.  Chicago  Deposit 
Vault  Co.  ▼.  McNulU,  153  U.  8.  554,  14 
Sup.  Ct.  Hep.  915,  38:  819 

75.  A  receiver  in  a  foreclosure  action  on 
a  railroad  mortgage  is  not  receiver  of  any 
property  except  that  covered  by  the  mort- 
gage, and  has  no  authority  to  contract  for 
municipal  aid  in  the  construction  by  him, 
as  receiver,  of  the  unfinished  portion  of  a 
branch  road.  Smith  v.  McCulIough,  104  U. 
S.  25,  26:  637 

76.  Where  his  action  in  that  regard  was 
never  approved  or  ratified  by  the  court,  he 
can  take  nothing  by  his  unauthorized  con- 
tract with  a  county,  whereby,  in  considera- 
tion of  his  finishing  the  roaa,  he  was  to  re- 
eeive  a.  portion  of  its  bonds.    Smith  v.  Mc- 


CulIough,  104  U.  S.  25, 


26:  637 


Order  or  sanction  hy  court. 

77.  The  failure  to  obtain  an  order  of  the 
court  for  a  contract  by  a  receiver  will  not 
defeat  liability  on  the  contract,  where  the 
work  under  it  is  directed  to  be  done  by  the 
court  without  any  formal  order,  and  the 
validity  of  a  claim  thereon  subsequently  de- 
clared by  the  court,  with  full  knowledge  of 
the  facts.  Girard  Life  Ins.  Annuity  &  T. 
Co.  v.  Cooper,  162  U.  S.  529,  16  Sup.  Ct. 
Rep.  879,  40:  1062 

78.  The  court  may  leave  to  the  discre- 
tion of  its  receiver  the  price  to  be  paid  for 
work  which  he  is  authorized  to  contract  for. 
Girard  Life  Ins.  Annuity  &  T.  Co.  v.  Coojier, 
162  U-  8.  529,  16  Sup.  Ct.  Rep.  879, 

40:  1062 

79.  The  want  of  authority  in  a  receiver 
to  transfer  a  bond  is  no  defense  to  the 
obligors,  where  it  appears  that  the  transfer, 
if  not  previously  authorized,  was  subse- 
quently confirmed  by  the  court.  Marine  & 
River  Phosphate  Min.  &  Mfg.  Co.  v.  Bradley 
(Manufacturing  Co.  v.  Bradley)  105  U.  S. 
176,  26:  1034 

80.  Where  the  action  of  a  receiver  in 
contracting  for  municipal  aid  in  the  con- 
struction of  a  branch  road  was  never  ap- 
proved or  ratified  by  the  court,  he  can  take 
nothing  by  his  unauthorized  contract  with 
a  county,  whereby,  in  consideration  of  his 
finishing  the  road,  he  was  to  receive  a  por- 
tion of  ita  bonds.  Smith  v.  McCuIlough, 
104  U.  S.  25,  26:  637 
CU€d  In  South  Carolina  &  G.  R.  Co.  v.  Caro- 
lina, C.  G.  &  C.  B.  Co.  85  C.  C.  A.  443,  03 
Fed.  663. 

Oontmcts    for   supplies   and   materials. 

81.  The  power  of  a  receiver  to  incur  ob- 
ligations for  supplies  and  materials  inci- 
dental to  the  business,  with  permission  of 
the  court,  follows  as  a  necessary  incident  to 


the  receivership.    Cake  v.  Mohun,  164  U.  S. 
311,    17    Sup.    Ct.    Rep.    100,  41:447 

Cited  in  Maxwell  v.  TVilmingtoD  Dental  Mfg. 
Co.  101  Fed.  861— Makeel  v.  Hotchkiss,  100 
111.  315,  83  Am.  St.  Rep.  131,  60  N.  E.  524— 
United  States  Invest.  Corp.  v.  Portland  Hos- 
pital. 40  Or.  632,  56  L.R.A.  629,  67  Pac. 
194. 

Iiease  of  rooms  for  receiver's  use. 

82.  Where  a  receiver  leased  rooms  for 
his  use  as  receiver,  without  the  authority 
or  sanction  of  the  court,  for  a  term  beyond 
the  continuance  of  the  receivership,  and  the 
lessor  has  been  paid  for  their  occupancy 
during  the  receivership,  the  court  will  not 
direct  the  payment  from  the  trust  of  the 
rent  for  the  unexpired  term  of  the  lease, 
which  has  no  legal  validity.  Chicago  De- 
posit Vault  Co.  V.  McNulta,  153  U.  S.  554, 
14  Sup.  Ct.  Kep.  915,  38:819 
Cited  in  South  Carolina  &  O.  R.  Co.  v.  Carolina, 

C.  O.  &  C.  R.  Co.  35  C.  C.  A.  443,  93  Fed. 
.'^62 — Farmers'  Loan  &  T.  Co,  v.  Eaton,  51 
C.  C.  A.  642,  114  Fed.  16 — Braman  v.  Far- 
mers' Ix>an  &  T.  Co.  51  C.  C.  A.  647,  114 
Fed.  21. 

—  Editorial  note. 

[Liability  for  rent  of  premises  occupied 
by.     59  L.R.A.  673.] 

Borrowing  money  to  continue  business. 

83.  The  borrowing  of  money  by  a  re- 
ceiver of  the  furniture  and  other  personal 
property  in  a  hotel  may  be  authorized  by 
the  court  in  order  to  prevent  the  closing  of 
the  hotel  and  the  loss  of  the  good  will  of 
its  business  during  the  pendency  of  a  suit 
for  foreclosure.  Cake  v.  Mohun,  164  U.  S. 
311,  17  Sup.  Ct.  Rep.  100,  41 :  447 

84.  Money  borrowed  without  authority  of 
the  court,  by  the  receiver  of  a  railroad,  is 
not  entitled  to  priority  of  payment,  al- 
though applied  to  meet  operating  expenses 
of  the  road.  Union  Trust  Co.  v.  Illinois 
Midland  R.  Co.  117  U.  S.  434,  6  Sup.  Ct. 
Rep.  809.  29:  963 
Cited  In  Chicago  Deposit  Vairit  Co.  v.  McNulta, 

153  U.  S.  562,  88  L.  ed.  822,  14  Sup.  Ct. 
Kep.   916. 


III.  Claifns    against   Receiver;    Priori' 

ties. 

a.  Claims  Allowable, 

Rights  of  Assignee  of  Claim,  see  Assign- 
ment, 53,  54. 

Liability  of  Purchaser  on  Foreclosure  for 
Claims  against  Receiver,  see  Mortgage, 
459. 

Editorial  notes. 

[Liability  for  street  assessments  on  street 
railway.     46    L.R.A.    201. 

Liability  for  torts  or  negligence  of  serv- 
ants.    63   L.R.A.  228.] 

Services  and  expense  for  benefit  of 
creditors. 

85.  Expenses  incurred  by  a  debtor  in 
carrying  into  elTect  a  scheme  which  he  be- 
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lieves  will  enable  him  to  pay  its  interest  to 
security-holders,  but  which,  in  fact,  does 
not  accomplish  such  result,  cannot  be 
charged  to  their  receiver.  Louisville,  E.  k 
St.  L.  R.  Co.  V.  Wilson,  138  U.  S.  501,  11 
Sup.  Ct.  Rep.  405,  34:  1023 

86.  Services  rendered  at  the  instance  of 
a  railroad  company  to  preserve  control  of 
that  portion  of  its  road  not  covered  by  a 
first  lien  cannot  be  considered  as  services 
to  the  holders  of  bonds  secured  by  that 
lien,  so  as  to  be  entitled  to  be  paid  by  the 
receiver.  Louisville,  E.  &  St.  L.  R.  Co.  v. 
Wilson,  138  U.  S.  501,  11  Sup.  Ct.  Rep. 
405,  34:  1023 

Torts  of  debtor  or  his  agents. 

87.  A  receiver  of  a  national  bank  is  not 
liable  for  damages  sustained  by  a  person  on 
account  of  the  fraud  practised  upon  him  by 
the  bank  and  its  officers  in  inducing  him  to 
purchase  stock.  Lantry  v.  Wallace,  182 
U.  S.  536,  21  Sup.  Ct.  Rep.  878,      45:  1218 

Torts  on   railroad  operated   under  re- 
ceiver. 

88.  A  railroad  company  cannot  be  ac- 
quitted from  a  responsibility  for  negligent 
operation  of  its  road  because  it  is  in  the 
control  of  trustees  under  a  deed  of  trust, — 
at  least  unless  the  business  management  and 
operation  of  the  road  are  conducted ,  by 
the  trustees  to  the  exclusion  of  the  com- 
pany, its  oflioers  and  board  of  directors. 
Pennsvlvania  R.  Co.  v.  Jones,  155  U.  S.  333, 
15  SuT>.  Ct.  Rep.  136,  39:  176 
Cited  in   Central  Trust  Co.  v.  Charlotte.   C.  & 

A.  R.  Co.  65  Fed.  261— Momphls  &  C.  R.  Co. 
V.  Hoechncr,  14  C.  C.  A.  472,  31  U.  S.  App. 
644,  67  Fed.  459. 

89.  A  railroad  without  any  rolling  stock 
or  employees  and  in  the  hands  of  a  receiver 
may  be  held  to  be  practically  managed  by 
its  agent  8  and  employees  so  as  to  be  liable 
for  a  collision  thereon,  where  the  receiver 
has  permitted  the  continuation  of  a  prior 
arrangement  of  the  company  with  other 
companies  for  a  common  use,  manap^ement 
and  control  of  their  several  roads,  with  a  di- 
vision of  the  proceeds  by  their  common 
treasurer  after  paying  operating  expenses, 
and  as  a  part  of  this  arrangement  the 
money  for  carrying  mails  over  the  road  has 
continued  to  be  paid  to  an  appointed  agent 
of  the  company,  subject  to  the  receivership, 
and  to  be  divided  as  part  of  the  common 
fund.  Pennsylvania  R.  Co.  v.  Jones,  155  U. 
S.  333,  15  Sup.  Ct.  Rep.  136,  39:  176 
Cited  in  Memphis  &  C.  R.  Co.  v.  Hoechner.  14 

C.   C.   A.   471,   31    U.    S.    App.   644,   67    Fed 
457 — Southern  R.  Co.  v.  Bouknlght.  30  L.R. 
A.  828,  17  C.  C.  A.  188.  25  U.  S.  App.  415, 
70  Fed.  449 — Hovard  v.  Chesapeake  &  O.  R. 
Co.  11  App.  D.  C.  335. 

90.  An  action  against  a  railroad  com- 
pany for  damages  for  personal  injuries  re- 
ceived by  a  passenger  on  the  railroad  when 
in  the  hands  of  a  receiver,  but  which  is  re- 
stored to  the  company  largely  enhanced  in 
value,  is  not  cut  off  by  failure  to  present 
the  claim  by  intervention  in  the  receivership 
case,    under    an    order    providing    for    such 


claims  and  that  if  not  so  presented  by  a 
certain  date  they  shall  be  barred  and  not  a 
charge  on  the  property  of  the  company, 
since  this  merely  limits  the  time  for  inter- 
vention, but  does  not  preclude  other  reme- 
dies which  may  be  within  the  reach  of  the 
claimants.  Texas  &  P.  R.  Co.  v.  Manton 
(Texas  &  P.  R.  Co.  v.  Bloom)  164  U.  S.  636, 
17  Sup.  Ct.  Rep.  216,  41 :  580 

91.  By  the  transfer  of  possession  to  a 
receiver,  the  company  is  not  relieved  from 
liability  for  the  acts  of  employees,  unless 
the  possession  of  the  receiver  is  exclusive, 
and  the  servants  of  the  road  wholly  em 
ployed  and  controlled  by  him.  Washington, 
A.  &  G.  R.  Co.  v.  Brown,  17  Wall.  445, 

21 :  675 

—  Editorial  notes. 

[Liability  for  personal  injuries  or  death 
caused  by  operation  of  railroad.  15  L.R.A. 
262.] 

Liability  for  death  by  wrongful  act. 

Jurisdiction  as  Ancillary   to  Receiver- 
ship, see  Courts,  1082. 

92.  Judgment  sustained  against  receiv- 
ers of  a  railroad  company  for  death  of  a 
freight  conductor  fatally  injured,  while  at- 
tempting to  make  a  coupling  of  cars,  be- 
cause of  the  unsafe  and  dangerous  condition 
of  the  coupling  apparatus  and  the  track. 
Texas  &  P.  R.  Co.  v.  Cox,  145  U.  S.  593,  12 
Sup.  Ct.  Rep.  905,  36:  829 
Cited  in  Union  P.  R.  Co.  v.  O'Brien,  161  U.  S. 

467,  40  L.  ed.  771,  16  Sup.  Ct.  Uep.  618— 
New  Orleans  &  N.  E.  R.  Co.  v.  Clements,  40 
C.  C.  A.  473,  100  Fed.  422— Maher  v.  Union 
P.  D.  &  G-  R.  Co.  45  C.  C.  A.  302,  106  Fed. 
310 — Erslew  v.  New  Orleans  &  N.  E.  E.  Co. 
49  La.  Ann.  100,  21  So.  153. 

93.  In  respect  of  liability  in  an  action 
for  death  by  negligence  of  railroad  em- 
ployee, the  receiver  stands  in  the  place  of 
the  corporation.  Texas  &  P.  R.  Co.  v.  Cox. 
145   U.  S.   593,   12   Sup.  Ct.   Rep.  905, 

36:  829 
Cited  In  Powell  v.  Sherwood,  162  Mo.  615.  (5;{ 
S.  W.  486 — Hill  v.  Baltimore  &  O.  R.  Co.  7 
Pa.  Dlst.  R.  475 — Telas  &  P.  R.  Co.  v.  Gay, 
86  Tex.  608,  26  L.R. A.  66,  26  S.  W.  51)9— 
Texas  &  P.  R.  Co.  v.  Bledsoe,  2  Tex.  Civ. 
App.  90,  20  S.  W.  1136. 

Amount     allowable     for     current     ex- 
penses. 

94.  The  rental  of  rolling-stock  used  by  a 
.receiver  should  be  fixed,  not  at  actual  mile- 
age, but  at  reasonable  value,  irrespective  of 
the  amount  of  actual  use,  and  not  dimin- 
ished by  the  fact  that  more  was  taken  pos- 
session of  than  was  actually  needed.  Knee- 
land  V.  American  Loan  &  T.  Co.  136  U.  S. 
89,  10  Sup.  Ct.  Rep.  950,  34:  379 

95.  In  proceedings  to  compel  a  receiver 
in  a  foreclosure  action  to  pay  rent  for  use 
of  tracks  and  terminal  facilities,  where  th? 
amount  of  rent  was  left  uncertain,  a  con- 
tract between  other  parties,  oppressive  in 
its  terms,  was  not  a  test  of  the  amount  of 
rent  which  the  receiver  should  pay;  and  it 
not  being  shown  that  the  sum  paid  by  the 
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receiver  was  insuflficient,  the  dismissal  of 
the  proceedings  was  proper,  Peoria  &  P. 
Union  R.  Co.  v.  Chicago,  P.  &  S.  W.  R.  Co. 
127  U.  S.  200,  8  Sup.  Ct.  Rep.  1125,  32:  110 
Cited  In  Breed  v.  Glasgow  Invest.  Co.  92  Fed. 
766. 

Certificate  issued  at  discount. 

96.  Receiver's  certificates  sold  under  or- 
der of  the  court  at  10  per  cent  discount  may 
be  allowed  at  their  face  value,  with  interest. 
Union  Trust  Co.  v.  Illinois  Midland  R.  Co. 
117  U.  S.  434,  6  Sup.  Ct.  Rep.  809,  29:  963 

h.  Proof  and  Enfort^ment. 

Jurisdiction  in  Equity  to  Adjust  Rights  to 
Dividends  in  Estate  of  National  Rank, 
see  Equity,  175. 

Impropriety  of  State  Execution  against 
Garnishee  since  gone  into  Federal  Re- 
ceivership, see  Courts,  1411. 

97.  A  claim  of  a  lien  for,  and  payment 
by  the  receiver  of  railroad  property  of,  de- 
linquent taxes  on  such  property  sold  imder 
decree  of  foreclosure,  is  in  time,  where  the 
intervening  petition  making  such  claim  was 
filed  and  the  final  adjudication  establishing 
such  lien  made  within  the  time  expressly 
named  in  the  decree  of  foreclosure  for  the 
presentment  of  any  claims  for  allowance,  al- 
though Buch  petition  was  filed  after  the  con- 
Srmation  of  the  sale,  but  while  the  prop- 
erty was  still  in  the  possession  of  the  re- 
ceiver, and  the  latter  had  been  discharged 
before  such  final  adjudication.  United 
States  Trust  Co.  v.  New  Mexico,  183  U.  S. 
535,  22  Sup.  Ct.  Rep.  172,  46:  315 

Proof  In  receiver's  court  op  by  original 
suit. 

Exclusiveness  of  Jurisdiction  of  Ap- 
pointing Court,  see  Courts,  1589- 
1591. 

9&  It  is  within  the  discretion  of  the 
court  appointing  a  receiver  to  decide  wheth- 
er it  will  determine  for  itself  all  claims  of 
or  against  the  receiver,  or  will  allow  them 
to  be  litigated  elsewhere.  Porter  v.  Sabin, 
149  U.  S.   473,  13  Sup.  Ct.  Rep.  1008, 

37:  815 
Cited  in  Tolc*do,  St,  L.  &  K.  C.  R.  Co.  v.  Con- 

tinenUl  Trust  Co.  36  C.  C.  A.  162,  95  Fed. 

504 — Cnnnineham  v.   Wechselberg,   105  Wis. 

362,  81  N.  W.  414. 

99.  One  who  claims  title,  whether  by 
mortgage,  judgment,  lease  or  otherwise,  to 
property  in  the  custody  of  a  receiver  may  ap- 
ply to  'the  court  to  direct  an  examination 
pro  intfresae  sua,  Wiswali  v.  Sampson,  14 
How.  52,  14:  322 

Cited  in  Secombe  v.  Steele,  20  How.  107,  15 
L.  ed.  838 — ^People's  Bank  v.  Calhoun  (Peo- 
ple's Bank  v.  Wlnslow)  102  U.  S.  262,  26 
L.  ed.  103 — Savannah  v.  Jesap,  106  U.  S.  565, 
27  L.  ed.  276,  1  Sup.  Ct.  Rep.  512 — Me- 
tropolitan Trust  Co.  v.  Pennsylvania,  S.  & 
N.  B.  H.  Co.  25  Fed.  762 — Lamb  v.  Ewlng, 
4  C.  C  A.  324,  12  U.  S.  App.  11,  54  Fed. 
273 — New  York  Security  &  T.  Co.  v.  Equitable 
Morti?.  Co.  71  Fed.  560 — Pish  v.  Ogdensburffh 
k  L-  C-  H.  Co.  79  Fed.  132 — J.  B.  McFarlan 
Carriage  Co.  v.  Solanas,  45  C.  C.  A.  200,  3 


N.  B.  N.  Rop.  520,  106  Fed.  152— Washing- 
ton, A.  &  G.  R.  Co.  V.  Martin,  7  D.  C.  125 — 
Smith  V.  Sioux  City  Nursery  &  Seed  Co.  109 
Iowa,  56,  79  N.  W.  457 — Brady  v.  Johnson, 
75  Md.  457,  20  L.R.A.  742,  26  Atl.  49— 
Cllnkscales  v.  Pendleton  Mfg.  Co.  9  S.  C. 
*  N.  S.  323— Mann  v.  Poole,  44  S.  C.  77.  21 
S.  E.  543 — State  ex  rel.  Hunt  v.  Superior 
Court,  8  Wash.  219,  25  L.R.A.  357,  35  Pac. 
1087. 

Judgments  agrainst  receivers. 

100.  A  judgment  against  the  receiver  of 
a  national  bank  must  be  certified  by  the 
receiver  and  paid  in  due  course  of  adminis- 
tration. Case  V.  Citizens'  Bank,  100  U.  S. 
446,  25:  695 
Cited  In  Eastern  Townships  Bank  v.  Vermont, 

Nat.  Bank,  22  Blatchf.  502,  22  Fed.  ISO- 
Merrill  V.  FIiHt  Nat.  Bank,  21  C.  C.  A.  287, 
41  U.  S.  App.  529,  75  Fed.  153— Ilallett 
V.  Fish.  123  Fed.  202. 

Failure  to  present  as  bar  to  subsequent 
assertion. 

101.  Where  notice  is  given  to  all  credit- 
ors to  prove  their  claims  against  a  receiver, 
and  a  creditor  has  notice  of  the  proceedings, 
but  fails  to  make  proof  of  his  right,  the 
decree  in  respect  to  such  claims  is  final,  and 
the  matter  is  nqt  open  to  further  and  subse- 
quent inquiry.  Leadville  Coal  Co.  v.  Mc- 
Creery,  141  U.  S.  475,  12  Sup.  Ct.  Rep. 
28,  35:  824 
Cited  in  Continental  Trust  Co.  v.  Toledo,   St. 

L.  &  K.  C.  R.  Co.  82  Fed.  646. 

102.  An  action  in  a  state  court  against 
a  railroad  company  after  restoration  to  it 
of  property  which  has  been  in  the  hands 
of  a  receiver  of  a  Federal  court,  to  charge 
the  company  with  liability  for  an  injury 
due  to  the  negligence  of  the  receiver,  is  not 
barred  bv  an  order  of  the  Federal  court  that 
all  claims  against  the  receiver  as  such  must 
be  presented  within  a  certain  time  and,  if 
not,  should  not  be  a  charge  on  the  prop- 
erty. Texas  &  P.  R.  Co.  v.  Johnson,  151  U. 
S.  81,  14  Sup.  Ct.  Rep.  250,  38:  81 
Cited  in  Texas  &  V.  R.  Co.   v.  Saunders,    151 

U.  S.  109,  38  L.  ed.  91,  14  Sup.  Ct.  Rep.  257 
—Texas  &  P.  R.  Co.  v.  Bloom  (Texas  &  P. 
R.  Co.  V.  Manton)  164  U.  S.  6,  41  L.  od. 
582,  17  Sup.  Ct.  Rep.  216 — Texas  &  P.  R. 
Co.  V.  Gay,  167  U.  S.  745,  42  L.  ed.  1209, 
17  Sup.  Ct.  Rep.  1000 — Houston  &  L.  C.  R. 
Co.  V.  Bowles,  168  U.  S.  706,  42  L.  ed. 
1213.  18  Sup.  Ct.  Rep.  943 — Missouri,  K.  & 
T.  R.  Co.  V.  Chilton,  7  Tex.  Civ.  App.  192, 
27  S.  W.  272 — Central  Coal  &  Coke  Co.  v. 
Southern  Nat.  Bank,  12  Tex.  Civ.  App.  338, 
34  S.  W.  383. 
Effect  of  prior  order  to  pay. 

103.  Where  a  receiver  has  not  paid  a 
claim  which  it  is  alleged  comes  within  an 
order  requiring  him  to  pay  it,  and  the 
question  is  presented  to  the  court  as  to  the 
liability  of  the  property  for  the  claim,  the 
court  is  not  foreclosed  by  the  order,  but  may 
determine  the  extent  "of  liability  of  the 
property  to  such  claim,  and  what  its  rights 
of  prioritv  are.  Louisville,  E.  &  St.  L.  R. 
Co.  V.  Wilson,  138  U.  S.  501,  11  Sup.  Ct. 
Rep.  405,  34:  1023 
Cited  In  Grepg  v.  Mercantile  Trust  Co.  48  C.  C 

A.  324,   109  Fed.  226. 
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Allowance  by  national  bank  receiver. 

104.  The  decision  of  the  receiver  of  a 
national  bank  diBallowing  a  claim  against 
the  bank  is  not  final,  but  is  subject  to  re- 
view in  the  state  court.  First  Nat.  Bank 
V.  National  Pahquioque  Bank  (Bank  of 
Bethel  v.  Pahquioque  Bank)    14  Wall.  383, 

20:  840 
Cited  in  DeotoD  v.  Baker,  24  C.  C.  A.  481,  48 
U.  S.  App.  235,  79  Fed.  104— Chemical  Nat. 
Bank  v.  World's  Columbian  Exposition,  170 
111.  89,  48  N.  E.  331— Chemical  Nat.  Bank  y. 
World's  Columbian  Exposition,  67  111.  App^ 
175 — Denton  v.  Merchants*  Nat.  Bank,  18 
Wash.   300,   61    Pac.   473. 

Allowance  of  priority;  notice. 

105.  A  subsequent  opportunity  to  be 
heard  as  to  the  priority  of  expenditures  for 
the  preservation  of  railroad  property  in  the 
hands  of  a  receiver,  and  of  making  them  a 
first  lien,  is  judicially  equivalent  to  prior 
notice,  the  receiver,  and  those  lending  money 
to  him  on  certificates  issued  on  orders  made 
with  prior  notice,  taking  the  risk  of  the 
final  action  of  the  court.  But  such  final 
action  will  only  be  affected  by  such  objec- 
tions to  the  merits  as  would  have  been 
availing  if  made  before.  Union  Trust  Co. 
V.  Illinois  Midland  R.  Co.  117  U.  S.  434, 
6  Sup.  Ct.  Rep.  809,  29:  963 
Cited  in  Farmers*  Loan  &  T.  Co.  v.  Centralia  & 

C.  R.  Co.  37  CCA.  535,  96  Fed.  643— 
Metropolitan  Trust  Co.  v.  Lake  Cities  Elec- 
tric R.  Co.  100  Fed.  900— Southern  P.  R.  Co. 
V.  United  States,  66  C  C.  A.  667,  133  Fed. 
669. 

106.  The  power  of  a  court  of  equity  hav- 
ing charge  of  railroad  property  during  re- 
ceivership, to  make  necessary  repairs,  does 
not  depend  on  the  consent  of  those  interest- 
ed, or  on  prior  notice  to  them.  Union  Trust 
Co.  V.  Illionis  Midland  R.  Co.  117  U.  S.  434, 
6  Sup.  Ct.  Rep.  809,  29:  963 

107.  While  the  ordinary  expenses  of  a 
receiver  in  operating  a  railroad  are  first 
payable  out  of  income,  if  any,  the  corpus 
may  be  resorted  to  when  the  items  are 
proper,  after  scrutiny  and  opportunity  for 
those  opposing  to  be  heard.  .  Union  Trust 
Co.  V.  Illinois  Midland  R.  Co.  117  U.  S.  434, 
6  Sup.  Ct.  Rep.  809,  29:  963 
Cited  in  Thomas  v.  Peoria  &  B.  I.  B.  Co.  36 

Fed.  818 — Blnance  Co.  v.  Charleston,  C.  &  C. 
R.  Co.  10  C.  C  A.  326,  8  U.  S.  App.  547, 
62  Fed.  208 — Anderson  v.  Condlct,  35  C.  C 
A.  339,  93  Fed.  353 — Thornton  v.  Highland 
Ave.  &  Belt  R.  Co.  94  Ala.  357,  10  So.  442— 
First  Nat.  Bank  v.  Wyman,  16  Colo.  App.  472, 
66  tac.  456 — Robinson  v.  New  York  &  S.  1. 
Electric  Co.  99  App.  Div.  512,  91  N.  Y.  Supp. 
158. 

c.  Payment  and  Priorities, 

1,  Application   of   Property   or  Funds. 

Second   Mortgagee's   Right   to    Income,   see 
Mortgage,  153. 

108.  The  funds  in  the  hands  of  a  receiver 
of  a  railroad  appointed  in  a  suit  to  fore- 
close a  mortgage  executed  by  the  company 
must  be  applied  to  the  satisfaction  of  the 


lien  of  the  mortgage  creditors,  and  not  to 
the  payment  of  debts  due  to  the  general 
creditors  of  the  company.  Huidekoper  v. 
Hinckley  Locomotive  Works,  99  U.  S.  258, 

25:344 
Distinguished  in  Union  Trust  Co.  v.  Morrison, 
125  U.  S.  612,  81  L.  ed.  831,  8  Sup.  Ct.  Rep. 
1004. 
Cited  in  Burnham  v.  Bowen,  111  U.  S.  783. 
28  L.  ed.  699,  4  Snp.  Ct.  Rep.  675 — United 
States  Trust  Co.  v.  New  York,  W.  8.  &  B. 
R.  Co.  26  Fed.  803 — American  Loan  &  T. 
Co.  V.  East  &  West  R.  Co.  46  Fed.  103— 
New  York,  P.  &  O.  R.  Co.  v.  New  York,  L. 
E.  &  W.  R.  Co.  68  Fed.  281 — St.  Louis  Trust 
Co.  V.  Riley,  30  LR.A.  458,  16  C.  C.  A.  612. 
36  U.  S.  App.  100,  70  Fed.  34— IlliDois 
Trust  &  Sav.  Bank  v.  Doud,  52  L.  R.  A.  493. 
44  C  C  A.  409,  105  Fed.  144— Farmers- 
Loan  &  T.  Co.  ▼.  American  Water^-orks  Co. 
107  Fed.  28 — Rhode  Island  Locomotive  Works 
V.  Continental  Trust  Co.  47  C  C  A.  150,  108 
Fed.  8 — Manchester  Locomotive  Works  v. 
Truesdale.  44  Minn.  118,  9  L.R.A.  143,  46 
N.  W.  301— Ryan  v.  Hays,  62  Tex.  49— 
Addison  v.  I^wis,  75  Va.  710 — Fidelity  Ins. 
Trust  &  S.  D.  Co.  v.  Shenandoah  Valley  R. 
Co.  86  Va.  10,  19  Am.  St.  Rep.  858,  9  S.  E. 
759. 

Application  of  rents  and  profits. 

109.  Wherever  property  subject  to  a  lien 
has  been  brought  within  the  domain  of  a 
court  of  equity,  and  a  receiver  of  it  is  ap- 
pointed, the  rents  and  profits  in  tlie  hand^ 
of  the  receiver  will  be  applied,  along  with 
the  corpus  of  the  fund,  to  satisfy  the  lien, 
after  paying  charges,  such  as  taxes  and  in- 
surance. Shepherd  v.  Pepper,  133  U.  S.  626. 
10  Sup.  Ct.  Rep.  438,  33:  70  > 
Cited  In  American  Nat.  Bank  v.  Northwestern 

Mut.  L.  Ins.  Co.  32  C  C  A.  279,  60  U.  S. 
App.  693,  89  Fed.  615. 

110.  Trustees  in  a  railroad  mortgage, 
who  have  not  asked  possession  or  intervened 
in  the  suit,  are  not  entitled  to  have  the  net 
earnings  of  the  property  while  it  was  in 
the  hands  of  a  receiver  appointed  in  a  suit 
instituted  by  a  judgment  creditor  applied 
in  discharge  of  mortgage  bonds.  Sage  v. 
Memphis  &  L.  R.  R.  Co.  125  U.  S.  361,  8 
Sup.  Ct.  Rep.  887,  31 :  694 
Distinguished  in   Seibert  v.  Minneapolis  &  St. 

L.  R.  Co.  52  Minn.  255.  53  N.  W.  1151. 

Cited  in  Union  Trust  Co.  v.  Morrison,  125  U.  S. 
612,  31  L.  ed.  831,  8  Sup.  Ct.  Rep.  1004— 
St.  Louis,  A.  &  T.  H.  R.  Co.  v.  Cleveland, 
C  C  &  I.  R.  Co.  125  U.  S.  673,  31  L.  ed.  837. 
8  Sup.  Ct.  Rep.  1011 — George  v.  St.  Louis 
Cable  &  W.  R.  Co.  44  Fed.  120 — Farmers' 
Loan  &  T.  Co.  v.  Kansas  City,  W.  &  N.  W. 
R.  Co.  53  Fed.  184 — Jones  v.  Central  Trust 
Co.  19  C  C  A.  574,  48  U.  S.  App.  224,  73 
Fed.  573 — Downs  v.  Farmers'  Ijoan  &  T.  Co. 
24  C  C  A.  505,  52  TJ.  S.  App.  79.  79.  Fed. 
220 — Veatch  v.  American  Loan  &  T.  Co.  25 
C  C  A.  45,  49  U.  S.  App.  191,  79  Fed.  477— 
Illinois  Trust  &  Sav.  Bank  v.  Doud,  52  L.R. 
A.  494,  44  C  C.  A.  411,  105  Fed.  146 — GregR 
V.  Mercantile  Trust  Co.  48  C.  C.  A.  326,  109 
Fed.  228. 

Expenses    chargeable    to    Income    gen- 
erally. 

111.  A  debt  for  current  expenses  unpro- 
vided for  when  a  receiver  took  possession — • 
as  for  coal  for  locomotives — is  payable  out 
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of  current  earnings,  and  is  a  charge  in 
equity  on  the  continuing  income  which 
comes  into  the  hands  of  the  court  after  the 
receiver  was  appointed :  and  the  assignment 
of  a  debt  of  this  kind  carries  with  it  the 
right  of  the  original  holder  to  claim  pay- 
ment out  of  the  fund  upon  which  it  is 
charged.  Bumham  v.  Bowen,  111  U.  S.  776, 
4  Sup.  Ct.  Rep.  675,  28:  596 

Distinguished  In  Ford  v.  Central  Trust  Co.  17 
C.  C.  A.  32.  36  U.  S.  App.  203,  70  Fed.  145, 
— Jones  V.  Central  Trust  Co.  19  C.  C.  A.  574, 
43    U.    S.    App.    224,    73    Fed.    573— Whitely 
▼.  Central  Trust  Co.  34  L.R.A.  305,  22  C.  C. 
A.    70,    43    U.    S.    App.    643,    76    Fed.    76— 
Lackawanna    Iron    &    Coal    Co.    v.    Farmers' 
Loan   &   T.    Co.   24   C.   C.    A.   491,   52   U.   S. 
App.  91,   79   Fed.   207— Farmers*   Loan  &  T. 
Co.    ▼.    American    Waterworks   Co.    107    Fed. 
26— Raht  V.  Attrill,   106  N.  Y.  436,  60  Am. 
Rep.   456.   13  N.    E.   282— Hunt   v.   Memphis 
Gaslight  Co.  95  Tenn.  143,  31  S.  W.  1006. 
Cited  In  Union  Trust  Co.  v.  Illinois  Midland  R. 
Co.  117  U.  S.  462.  29  L.  ed.  973.  6  Sup.  Ct. 
Rep.  80f^— Union  Trust  Co.  v.  Morrison,  125 
U.   S.   612,    31    L.   ed.   831,   8   Sup.   Ct.   Rep. 
1004— St.  I^uls.  A.  &  T.  H.  R.  Co.  v.  Cleve- 
Und,  C.  C.  &  I.  R.  Co.  125  U.  S.  673,  31  L. 
ed.  837.  8  Sup.  Ct.  Rep.  1011— Re  Farmers' 
Loan  &  T.  Co.  129  U.  S.  213,  32  L.  ed.  657, 
9  Sup.    Ct.   Rep.   265 — Morjfan's  L.   &  T.   R. 
k  S.  S.  Co.  V.  Texas  C.  R.  Co.  137  U.  S.  198, 
84  L.  ed.   634.   11   Sup.  Ct.   Rep.  61— Knee- 
land  V.   Bass   Foundry  &  Mach.   Works,   140 
U.   S.   597.   35   L.   ed.  545,   11   Sup.  Ct.  Rep. 
857 — Kneeland   v.   Luce.   141    U.    S.    508,    35 
L.    ed.   836.    12    Sup.    Ct.    Rep.    32 — Virginia 
A  A.  Coal  Co.  T.  Central  R,  &  Bkg.  Co.  170 
U.  S.  363.  42  L.  ed.   1071.   18  Sup.  Ct,  Rep. 
657 — Bosworth    v.    St.    Louis    Terminal    R. 
Aaso.  174  T'.  S.  185.  43  L.  ed.  942,  19  Sup. 
Ct.   Rep.   624— Gregg  v.    Metropolitan   Trust 
Co.  197  U.  S.  188,  49  L.  ed.  719,  25  Sup.  Ct. 
Rep.  415 — Farmers  Loan  &  T.  Co.  v.  Missouri, 
I.  &  N.   R.  Co.  21   Fed.  267 — Frank  v.  Den- 
rer  AR.  G.  R.  Co.  23  Fed.  127— United  States 
Trust  Co.  T.  New  York.  W.  S.  &  B.  R.  Co.  25 
Fed.  799 — Central  Trust  Co.  v.  East  Tennes- 
see,  V.   &  G.   R.  Co.   30  Fed.  897— Farmers' 
Loan  &  T.  Co.  t.  Burlington  &  S.  W.  R.  Co. 
32  Fed.  80S~Seventh  Nat.  Bank  v.  Shenan- 
doah Iron  Co.  35  Fed.  438 — Thomas  v.  Peoria 
&  R.  I.  R.  Co.  36  Fed.  818 — Easton  v.  Hous- 
ton  &   T.    C.    R.    Co.  38    Fed.    14— Farmers' 
Loan  &   T.   Co.  t.   Chicago  &  A.  R.  Co.  42 
Fed.   10 — Farmers'   Loan  A  T.  Co.  v.  Green 
Bay.    W.    &    St.    P.    R.    Co.    45    Fed.    665 — 
American  Ix)an  &  T.  Co.  v.  East  &  West  R. 
Co.   46   Fod.    10.3— Bound  v.   South   Carolina 

B.  Co.  47  Fed.  31— Finance  Co.  v.  Charleston, 

C.  &  C.  R.  Co.  48  Fed.  190 — Farmers'  Loan 
A  T.  Co.  V.  Kansas  City.  W.  &  N.  W.  R.  Co. 
53  Fed.  187— Clyde  v.  Richmond  &  D.  R.  Co. 
56   Fed.    541— The   Kate,    63   Fed.    715— The 
Alliance,  65  Fed.  246— Clark  v.  Central  R.  & 
Bkg.  Co.  14  C.  C.  A.  114.  30  U.  S.  App.  263, 
66    Fe<l.    806— Fidelity    Ins.    Trust    k    S.    D. 
Co.  T.  Roanoke  Iron  Co.  68  Fed.  624 — North- 
ern P.    R.  Co.  V.  Lamont,   16  C.  C.  A.  366, 
32   U.    S.    App.   480.   69   Fed.   24— Snlvely   v. 
Loom  is    Coal    Co.    69    Fed.    205 — St.    Louis 
Trust  Co.  V.  Riley,  30  L.R.A.  458,   16  C.  C. 
A.   613,    36    U.    S.    App.    100,    70   Fed.    35— 
Wood  r.   New  York  &  N.  E.  R.  Co.  70  Fed. 
743 — Farmers'  Loan  &  T.  Co.  v.  Detroit,  B. 
C.  ft  A.   R.  Co.  71  Fed.  37 — Ames  v.   Union 
P.  R.  Co.   74   F'ed.  34.5 — Southern   R.  Co.  v. 
Carnegie  Steel  Co.  76  Fed.  495,  22  C.   C.  A. 
291.  42  U.    S,  App.    145— Central  Trust  Co. 
T.  East  Tennessee.  V.  &  G.  R.  Co.  26  C.  C. 
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A.    34,    47    U.    8.    App.    663,    80   Frd.    627 — 
Bosworth  V.  Terminal  R.   Asso.  26  C.  C.  A. 
280,    53    U.    S.    App.    302,    80    Fed.    971— 
New   York  Guaranty  ft  I.  Co.  v.  Tacoma  R. 
ft  Motor  Co.  27  C.  C.  A.  553,  48  U.  S.  App. 
668,  83  Fed.  367— Cleveland,  C.  ft  S.  R.  Co. 
T.  Knickerbocker  Trust  Co.  86  Fed.  77 — Ruh- 
lender  v.  Chesapeake.  O.  ft  S.  W.  R.  Co.  33 
C.  C.  A.  305,  62  U.  S.  App.  1,  91  Fed.  11— 
International   Trust  Co.   v.   T.   B.   Townsend 
Brick  ft  Contracting  Co.  37  C.  C.  A.  404,  95 
Fed.    858— Illinois    Trust    ft    Say.    Bank    v. 
Doud.   52   L.R.A.  486,  44  C.  C.  A.   397,   105 
Fed.  145 — Lee  v.  Pennsylvania  Traction  Co. 
105     Fed.     409 — Rhode     Island     Locomotive 
Works  V.  Continental  Trust  Co.  47  C.  C.  A.     * 
151.  108  Fed.  9 — Columbus,  S.  ft  H.  R.  Co's 
Appeal,    48    C.    C.    A.    296,    109   Fed.    198— 
Gregg  V.   Mercantile  Trust  Co.  48  C.  C.   A. 
326,    109    Fed.    228 — Gregg   ▼.    Metropolitan 
Trust  Co.  59  C.  C.   A.  637,   124   Fed.  721— 
Klrkpatrlck  v.  Eastern  Mill,  ft  Export  Co.  135 
Fed.    149 — Merchants    Bank    v.    Moore,    106 
Ala.  649,  17  So.  705 — Drennen  ft  Co.  v.  Mer- 
cantile Trust  ft  D.  Co.   115  Ala.  612,  39  L. 
R.A.  627.  67  Am.  St.  Rep.  72,  23  So.  164— 
Barstow  v.   Pine  Bluff,   M.  ft  N.   O,   R.   Co. 
57    Ark.    338.    21    S.    W.    652— International 
Trust  Co.  V.  United  Coal  Co.  27  Colo.   254, 
83  Am.    St.   Rep.   59,   60  Pac.  621— Central 
Trust  Co.  T.  Thurman,  94  Ga.  741,  20  S.  E. 
141 — Cambria   Iron   Co.  v.   Union   Trust  Co. 
(Union  Trust  Co.  v.  Richmond  City  R.  Co.) 
154  Ind.  305,  48  L.R.A.  48,  55  N.  E.  745— 
Reynolds  ft  R.  Co.  v.  Eacock.   27  Ind.   App. 
465,   61  N.   E.   732 — Manchester  Locomotive 
Works  v.  Truesdale,  44  Minn.  118,  9  L.R.A. 
144,  46  N.  W.  301— Re  Assignment,  80  Mo. 
App.  62 — Van  Frank  v.  St.  Louis,  C.  G.  ft  Ft. 
S.  R.  Co,  89  Mo.  App.  469 — Franklin  Trust  Co. 
v.  Northern  Adirondack  R.  Co.  11  App.  Div. 
254,  42  N.  Y.  Supp.  211— Metropolitan  Tru.st 
Co.  V.  Tonawanda  Valley  &  C.  R.  Co.  40  Hun, 
86— Raht     V.     Attrill,     42     Hun,     418— Mc- 
Cornack  v.   Salem   Consol.   Street  R.  Co.   34 
Or.  649,  56  Pac.  518 — Cowan  v.  Pennsylvania 
Plate  Glass  Co.  184  Pa.  14.  38  Atl.  1075 — 
Mcllhenny  v.   Blnz,   80  Tex.   14,  26  Am.   St. 
Rep.  705,  13  S.  W.  655— Giles  v.  Stanton,  86 
Tex.  629,  26  S.  W.  615— Fidelity  Ins.  Trust 
ft    S.    D.    Co.    V.    Shenandoah   Valley   R.    Co. 
86  Va.  9,  19  Am.  St.  Rep.  858,  9  S.  B.  759 — 
Bellingham    Bay    Improv,    Co.    v.    Falrhaven 
ft  N.  W.  R.  Co.  17  Wash.  376,  49  Pac.  514. 

112.  The  necessary  operating  expenses  of 
the  road  should  be  paid  from  the  current  re- 
ceipts before  the  application  of  the  income 
to  the  mortgage  debt.  Fosdick  v.  Schall,  99 
U.  S.  235,  25:  339 

Distinguished   in   The   Alllanca,    66    Fed.    246. 

Cited  in  Huidekoper  v.  Hinckley  Locomotive 
Works,  99  U.  S.  260,  25  L.  ed.  34.5— Burnham' 
V.  Bowen,  111  U.  S.  780,  28  L.  ed.  597.  4  Sup. 
Ct.  Rep.  675 — Penn  v.  Calhoun,  121  U.  S. 
252,  30  L.  ed.  915,  7  Sup.  Ct.  Rep.  906— 
St.  Louis,  A.  &  T.  II.  R.  Co.  v.  Cleveland, 
C.  C.  &  I.  R.  Co.  125  U.  S.  673,  31  L.  ed. 
937,  8  Sup.  Ct.  Rep.  1011 — Wood  v.  Guaran- 
tee Trust  &  S.  D.  Co.  128  U.  S.  420,  32  L.  ed. 
473,  9  Sup.  Ct.  Rep.  131— Virginia  &  A.  Coal 
Co.  V.  Central  R.  &  Bkg.  Co.  170  U.  S.  364, 
42  L.  ed.  1071,  18  Sup.  Ct.  Rep.  657 — South- 
ern R.  Co.  V.  Carnegie  Steel  Co.  176  U.  S. 
274,  44  L.  ed.  467,  20  Sup.  Ct.  Rep.  347— 
United  States  Trust  Co.  v.  New  York,  W,  S. 
&  B.  R.  Co.  25  Fed.  802— Reyburn  v.  Con- 
sumers' Gas,  Fuel  &  Light  Co.  29  Fed.  563 — 
Central  Trust  Co.  v.  East  Tennessee.  V.  & 
G.  R.  Co.  30  Fed.  897— Seventh  Nat.  Bank  ▼. 
Shenandoah   Iron   Co.   35   Fed.   438 — Central 
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Trust  Co.  V.  Wftbash,  St.  Xj.  &  P.  R.  Co.  46 
Fed.  20 — Bound  v.  South  Carolina  R.  Co.  47 
Fed.  31 — Finance  Co.  v.  Charleston,  C.  &  C 
R.  Co.  52  Fed.  525 — Finance  Co.  v.  Charles 
ton,  C.  &  C.  R.  Co.  52  Fed.  679— Clyde  v. 
Richmond  &  D.  R.  Co.  66  Fed.  541 — Finance 
Co.  V.  Charleston,  C.  &  C.  R.  Co.  61  Fed.  371 
— Putnam  v.  Jacksonville,  L.  &  St.  L.  R.  Co. 
61  Fed.  445— The  Kate,  63  Fed.  715— Clark 
V.  Central  R.  &  Bkg.  Co.  14  C.  C.  A.  114,  30 
U.  S.  App.  263,  66  Fed.  806 — Central  Trust 
Co.  V.  Chattanooga  Southern  R.  Co.  69  Fed. 
206 — St.  Louis  Trust  Co.  y.  Riley.  30  L.R.A. 
458,  16  C.  C.  A.  612,  36  U.  S.  App.  100.  70 
Fed.  33 — Ford  v.  Central  Trust  Co.  17  C.  C. 
A.  32,  36  U.  S.  App.  203.  70  Fed.  145— 
Wood  V.  New  York  &  N.  E.  R.  Co.  70  Fed. 
743 — Farmers'  Loan  &  T.  Co.  v.  Detroit,  B. 
C.  &  A.  R,  Co.  71  Fed.  36 — Jones  v.  Central 
Trust  Co.  19  C.  C.  A.  674,  43  U.  S.  App.  224, 
73  Fed.  573 — Lackawanna  Iron  &  Coal  Co.  v. 
Farmers'  Loan  &  T.  Co.  24  C.  C.  A.  491,  62 
U.  S.  App.  91,  79  Fed.  207— Central  Trust 
Co.  T,  East  Tennessee,  V.  &  G.  R.  Co.  26  C. 
C.  A.  32.  47  U.  S.  App.  663,  80  Fed.  625— 
California  Safe-Deposit  A  T.  Co.  v.  Yakima 
Invest.  Co.  82  Fed.  644 — New  York  Guaran- 
ty &  I.  Co.  V.  Tacoma  R.  &  Motor  Co.  27  C. 
C.  A.  553,  48  U.  S.  App.  668,  83  Fed.  367— 
Louisville  &  N.  R.  Co.  ▼.  Central  Trust  Co. 
31  C.  C.  A.  93,  69  U.  8.  App.  694,  87  Fed. 
504— Grand  Trunk  R.  Co.  v.  Central  Vermont 
R.  Co.  88  Fed.  621 — Terre  Haute  &  I.  R.  Co. 
V.  Harrison,  32  C.  C.  A.  141,  60  U.  8.  App. 
266,  88  Fed.  924— Felton  v.  Cincinnati,  87 
C.  C.  A.  94,  95  Fed.  342 — International  Trust 
Co.  V.  T.  B.  Townsend  Brick  &  Contracting 
Co.  37  C.  C.  A.  404.  96  Fed.  858— Maryland 
Steel  Co.  v.  Gettysburg  Electric  R.  Co.  99 
Fed.  151 — Farmers'  Loan  &  T.  Co.  v.  Louis- 
ville, N.  A.  &  C.  R.  Co.  103  Fed.  128— First 
Nat.  Bank  v.  Ewlng,  43  C.  C.  A.  166,  103 
Fed.  183 — Illinois  Trust  &  Sav.  Bank  v. 
Doud,  52  L.R.A.  486,  44  C.  C.  A.  397,  105 
Fed.  131 — Lee  v.  Pennsylvania  Traction  Co. 
105  Fed.  406 — Rhode  Island  Locomotive 
Works  V.  Continental  Trust  Co.  47  C.  C.  A. 
150,  108  Fed.  7 — Nlles  Tool  Works  Co.  t. 
Louisville,  N.  A.  &  C.  R.  Co.  50  C.  C.  A.  392, 
112  Fed.  663 — Southern  R.  Co.  v.  Ensign 
Mfg.  Co.  64  C.  C.  A.  593,  117  Fed.  419— 
Louisville  &  N.  R.  Co.  v.  Memphis  Gaslight 
Co.  60  C.  C.  A.  142,  125  Fed.  98— Johnston 
v.  Riddle.  70  Ala.  226 — Drennen  &  Co.  v. 
Mercantile  Trust  &  D.  Co.  115  Ala.  606,  39 
L.R.A.  625,  67  Am.  St.  Rep.  72,  23  So.  164— 
Hammerly  v.  Mercantile  Trust  &  D.  Co.  128 
Ala.  599,  26  So.  646 — Merslck  v.  Hartford  & 
W.  H.  Horse  R.  Co.  76  Conn.  18,  100  Am.  St, 
Rep.  977,  56  Atl.  664 — Central  Trust  Co.  v. 
Thurman,  94  Ga.  742,  20  S.  E.  141 — Green  v. 
Coast  Line  R.  Co.  97  Ga.  23,  33  L.RA..  800, 
54  Am  St.  Rep.  379,  24  S.  E.  814— Cambria 
Iron  Co.  V.  Union  Trust  Co.  (Union  Trust 
Co.  V.  Richmond  City  R.  Co.)  L'34  Ind.  303, 
48  L.R.A.  47,  55  N.  E.  745— Manchester  Lo- 
comotive Works  V.  Truesdale,  44  Minn.  118, 
9  L.R.A.  14.3,  46  N.  W.  301— Van  Frank  v. 
St.  Loufs,  C.  G.  &  Ft.  S.  R.  Co.  89  Mo.  App. 
460 — Van  Frank  v.  St.  Louis,  C.  G.  &  Ft. 
S.  R.  Co.  89  Mo.  App.  576 — Guarantee  Trust 
&  S.  D.  Co.  V.  Philadelphia.  R.  &  N.  B.  R.  Co. 
31  App.  DIv.  51,3.  52  N.  Y.  Supp.  116— Mc- 
Cornack  v.  Salem  R.  Co.  34  Or.  547,  56  Pac. 
518-  -Uyan  v.  International  &  G.  N.  R.  Co. 
02  Tex.  40— Texas  P.  R.  Co.  v.  Johnson.  76 
Tex.  431,  18  Am.  St.  Rep.  60.  13  S.  W.  46.1  — 
Giles  V.  Stanton.  86  Tex.  628.  26  S.  W.  015 
— Lltzenber^er  v.  Jarvis-Conklin  Trust  Co. 
8  rtah,  10.  28  Pnc.  871— Fidelity  Ins.  Trust 
&  S.  I).  Co.  V.  Sh«»nnn(loiih  Valley  U.  Co.  33 
W.   Va.    788,   11    S.   E.  58. 


113.  When  a  court  of  chancery,  in  enforc- 
ing the  rights  of  mortgage  creditors,  takes 
possession  of  a  mortgaged  railroad  by  its  re- 
ceiver, it  ought  to  do  what  the  company 
would  have  been  bound  to  do  if  it  had  re- 
mained in  possession;  that  is  to  say,  pay, 
out  of  which  it  receives  from  earnings,  all  the 
debts  which,  in  equity  and  good  conscience, 
considering  the  character  of  the  business,  are 
chargeable  upon  such  earnings.  Buniham  r. 
Bo  wen,  111  U.  S.  776,  4  Sup.  Ct.  Rep.  675, 

28:  59& 

114.  In  determining  the  right  of  operating 
expenses  to  priority  of  payment  out  of  the 
income  of  a  railway  in  the  hands  of  the 
court,  public  interests  and  convenience 
should  be  consulted.  Union  Trust  Co.  v. 
Illinois  Midland  R.  Co.  117  U.  S.  434,  ^ 
Sup.  Ct.  Rep.  809,  29:  963 
Cited  In  Joy  v.  St.  Ix)ul8,  138  IT.  S.  47,  84  L. 

ed.  858,   11  Sup.  Ct.  Rep.  243. 

115.  A  provision  for  the  sequestration  by 
foreclosure  of  the  income  of  a  railroad  for 
the  benefit  of  the  bondholders  will  not  pre- 
vent the  income  from  being  charged  with 
the  prior  equity  of  unpaid  supply  claimants 
until  a  strict  foreclosure  or  a  sale  of  the 
road.  Virginia  &  A.  Coal  Co.  v.  Central  R. 
&  Bkg.  Co.  170  U.  S.  355,  18  Sup.  Ct.  Rep. 
657,  42:  1068 
Cited  In  Cohen  t.  Gold  Creek,  Nevada  MIn.  Co. 

95  Fed.  583 — International  Trust  Co.  v.  T.  B. 
Townsend  Brick  &  Contracting  Co.  37  C.  C. 
A.  404,  95  Fed.  858. 

116.  Where  one  advances  money  which  is. 
applied  to  pay  the  operating  expenses  of  a 
railroad  to  keep  it  running,  he  is  not  en- 
title to  a  preference  in  payment  out  of  the 
proceeds  of  a  foreclosure  sale  on  a  prior 
mortgage  of  the  road,  over  the  prior  mort- 
gage bondholders,  although  the  earnings  of 
the  road  were  applied  to  the  payment  of 
the  interest  on  the  bonds.  This  is  especially 
so  where  the  money  advanced  was  simply  a. 
loan.  Morgan's  L.  &  T.  R.  &  S.  S.  Co.  v. 
Texas  C.  R.  Co.  137  U.  S.  171,  11  Sup. 
Ct.  Rep.  61,  34:  62S 
Cited  In  Qulncy,  M.  &  P.  R.  Co.  t.  Humphreyn,. 

145  U.  S.  103,  36  L.  ed.  639,  12  Sup.  Ct.  Ilep. 
787— Re  Tyler,  149  U.  S.  181,  37  L.  ed. 
694,  13  Sup.  Ct.  Rep.  785 — Carey  v.  Houston 
&  T.  C.  R.  Co.  161  U.  S.  133,  40  L.  ed.  644. 
16  Sup.  Ct.  Rep.  537 — Farmera*  Loan  &  T. 
Co.  V.  Green  Bay,  W.  &  St.  P.  R.  Co.  45  Fed. 
665 — Farmera'  Ix)an  &  T.  Co.  v.  Orape  Creek 
Coal  Co.  16  L.R.A.  604,  50  Fed.  482— Fi- 
nance Co.  V.  Charleston.  C.  &  C.  R.  Co.  10  C. 
C.  A.  326,  8  IT.  S.  App.  547,  02  Fed.  208 — 
Compton  V.  Jesup,  15  C.  C.  A.  413,  31  U.  S. 
App.  486,  68  Fed.  279 — St.  Louis  Trust  Co. 
V.  Riley,  no  L.R.A.  459.  16  C.  C.  A.  614.  86 
U.  S.  App.  100,  70  Fed.  36 — Mercantile  Trust 
Co.  V.  Atlantic  &  P.  R.  Co.  70  Fed.  523 — 
Park  V.  New  York,  L.  E.  &  W.  R.  Co.  70  Fed. 
643— Whiteley  v.  Central  Trust  Co.  34  L.B. 
A.  ,*505,  22  C.  C.  A.  71,  34  U.  S.  App.  643.  76 
Fed.  77 — Central  Trust  Co.  v.  Carter,  24  C. 
C.  A.  82,  41  U.  S.  App.  66,3,  78  Fed.  233— 
Atlantic  Trust  Co.  v.  WoodbrldRe  Canal  & 
Irrlpr.  Co.  79  Fed.  41 — Fish  v.  Oprdenshurf^b  & 
L.  C.  R.  Co.  79  Fed.  132 — Lackawanna  Iron 
&  Coal  Co.  V.  Farmers'  Loan  &  T.  Co.  24  C. 
C.  A.  494.  .-.2  V.  S.  App.  91.  79  Fed.  210— 
United  States  Trust  Co.  v.  Western  Contract 
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Co.  2G  C.  C.  A.  482,  54  T.  S.  App.  67.  81  Fed. 
464 — Terre  Unute  &  I.  K.  Co.  v.  Harrison, 
32  C.  C.  A.  141.  60  U.  S.  App.  265,  88  Fed. 
924 — International  Trust  Co.  v.  T.  B.  Town- 
send  Brick  &  Contracting^  Co.  37  C.  C.  A. 
409,  95  Fed.  863— Maryland  Steel  Co.  v. 
Gettysburu  Electric  R.  Co.  99  Fed,  153— 
New  York  Security  &  T.  Co.  y.  Louisville.  E. 
Consoi.  R.  Co.  102  Fed.  391 — Illinois  Trust 
k  Sav.  Bank  ▼.  Doud,  52  L.R.A.  487.  44  C. 
C.  A.  399,  105  Fed.  133 — Contracting  &  Bldg. 
Co.  V.  Continental  Trust  Co.  47  C.  C.  A.  146, 
108  Fed.  4— Fidelity  Ins.  Trust  &  S.  D.  Co. 
T-  Norfolk  &  W.  R.  Co,  114  Fed.  393— Dren- 
nen  v.  Mercantile  Trust  &  D.  Co.  115  Ala. 
606.  39  L.R.A.  625,  67  Am.  St.  Rep.  72.  23 
So.  164 — International  Trust  Co.  v.  United 
Coal  Co.  27  Colo.  254.  83  Am.  St  Rep.  59, 
60  Pac.  621 — Ray  ▼.  Home  &  F.  Invest.  & 
Agency  Co.  106  Ga.  407,  32  S.  B.  603 — Ben- 
nett V.  Chandler.  199  111.  109.  64  N.  E.  1052 
— Brady  v.  Johnson.  75  Md.  456,  20  L.R.A. 
742,  26  Atl.  49 — Farmers'  Loan  &  T.  Co.  v. 
Bankers  &  M.  Teleg.  Co.  148  N.  Y.  324,  31 
L.R.A.  406,  51  Am.  St.  Rep.  690,  42  N.  E. 
707. 

117.  The  equitable  principles  upon  which 
the  decisions  rest  applying  to  the  payment, 
out  of  the  proceeds  of  the  sale  of  railroad 
property,  of  debts  for  operating  expenses 
and  repairs,  are  not  applicable  to  claims  fur 
the  original  construction  of  a  railroad  while 
there  was  a  subsisting  mortgage  upon  it. 
Toledo,  D.  &  B.  R.  Co.  v.  Hamilton,  134 
r.  S.  296.  10  Sup.  Ct.  Rep.  546,  33:  905 
DUtinguUhed  in  New  York  Guaranty  &  I.  Co. 

▼.  Tacoma  R.  k  Motor  Co.  27  C.  C.  A.  555, 
48  U.  8.  App.  668,  83  Fed.  369. 

Cited  In  Farmers'  Loan  k  T.  Co.  v.  Green  Bay. 
W.  &  St.  P.  R.  Co.  45  Fed.  665— Central 
Trost  Co.  V.  Charlotte.  C.  &  A.  B.  Co.  65  Fed. 
259 — Provisional  Municipality  v.  Northnip, 
14  C.  C.  A.  60.  30  D.  S.  App.  762.  66  Fed. 
690 — St.  Louis  Trust  Co.  v.  Riley.  30  L.R.A. 
459.  16  C.  C.  A.  614.  63  U.  S.  App.  100.  70 
Fed.  36 — Atlantic  Trust  Co.  v.  Woodbridge 
Canal  &  Irri^.  Co.  70  Fed.  40 — Lackawanna 
Iron  &  Coal  Co.  t.  Farmers'  Loan  &  T.  Co.  24 
C.  C.  A.  495,  52  U.  S.  App.  91,  79  Fed.  210 
— Revnolds  v.  Manhattan  Trust  Co.  27  C.  C. 
A.  626.  55  U.  S.  App.  96,  83  Fed.  599— Cleve- 
land, C.  &  S.  R.  Co.  V.  Knickerbocker  Trust 
Co.  86  Fed.  75— Atlantic  Trust  Co.  v.  Wood- 
bridge  Canal  &  Irri^.  Co,  86  Fed.  977 — Sav- 
ings &  T.  Co.  V.  Bear  Valley  Irrlg.  Co.  93 
Fed.  341 — International  Trust  Co.  v.  T.  B. 
Townsend  Brick  &  Contracting  Co.  37  C.  C. 
A.  402,  95  Fed.  856 — First  Nat.  Bank  v.  Sw- 
ing 43  C.  C.  A.  169.  103  Fed.  186 — Illinois 
Trust  &  Sav.  Bank  v.  Doud,  52  L.R.A.  491, 
44  C.  C.  A.  406,  105  Fed.  140— Farmers' 
I^an  k  T.  Co.  V.  American  Waterworks  Co. 
107  Fed.  29 — St.  Ix>uis  Merchants'  Bridge 
Terminal  R.  Co.  v.  Continental  Trust  Co.  49 
C.  C.  A.  532,  111  Fed.  672— Niles  Tool  Works 
Co.  V.  I»ui8vllle.  N.  A.  &  C.  R.  Co.  50  C.  C. 
A.  393.  112  Fed.  563 — General  Electric  Co.  v. 
Transit  Equipment  Co.  57  N.  J.  Eq.  474,  42 
Atl.  101. 

118.  A  claim  for  the  ties  necessary  to  the 
preservation  of  a  railroad,  furnished  with- 
in six  months  of  the  appointment  of  a  re- 
<-pi\'er.  is  not,  in  the  absence  of  any  special 
circumstances  other  than  the  receiver's  use 
of  tlKme  ties  on  hand  at  the  time  of  his 
appointment,  in  the  maintenance  of  the  rail- 
n»ad  aj«  a  ^in^  concern,  entitled  to  pref- 
erence over  a   lien    expressly   created   by   a 


mortgage  of  the  railroad  property,  recorded 
before  the  contract  under  which  the  ties 
were  furnished  was  made.  Gregg  v.  Metro- 
politan Trust  Co.  197  U.  S.  183,  25  Sup. 
Ct.   Rep.   415,  49:  717 

Cited  in  Fordyce  v.  Omaha,  K.  C.  &  E.  R.  Co. 
145  Fed.  555 — Queen  Anne's  Ferry  &  Equip- 
ment Co.  V.  Queen  Anne's  R.  Co.  148  Fed.  43 
— Atchison.  T.  &  S.  F.  R.  Co.  v.  Osborn,  7^ 
C.  C.  A.  382.  148  Fed.  610. 

119.  Where  two  railroad  companies  had 
the  same  fiscal  agent,  who  received  the 
earnings  of  both,  from  which  payments 
were  made  for  each,  an  account  being  kept 
between  them,  a  balance  of  such  account  in 
favor  of  one  company  is  not  entitled  to 
priority  of  payment  from  the  proceeds  of  the 
foreclosure  of  a  prior  mortgage  on  the  other, 
in  preference  to  the  mortgage  bondholders. 
Morgan's  L.  &  T.  R.  &  S.  S.  Co.  v.  Texas  C. 
R.  Co.  137  U.  S.  171,  11  Sup.  Ct.  Rep.  61. 

34:  625 

120.  The  earnings  of  a  railroad  in  the- 
hands  of  a  receiver  are  chargeable  with  the 
value  of  goods  lost  in  transportation,  and 
with  damages  done  to  property  during  his 
management.  Cowdrev  v.  Galveston,  H.  & 
H.  R.  Co.  93  U.  S.  352,  23:  950 
Distinguished  in  White  v.  Keokuk  &  D.  M.  R. 

Co.  52  Iowa,  101,  2  N.  W.  1016. 

Cited  in  Barton  v.  Barbour,  104  U.  S.  130.  26  L. 
ed.  675 — Brisenden  v.  Chamberlain,  53  Fed. 
810 — Central  Trust  Co.  v.  East  Tennessee,  V. 
&  G.  R.  Co.  59  Fed.  524 — South  Carolina  &  G. 
R.  Co.  V.  Carolina,  C.  G.  &  C.  R.  Co.  35  C.  C.  A. 
432,  93  Fed.  552— Fidelity  Ins.  Trust  &  S.  D. 
Co.  V.  Norfolk  &  W.  R.  Co.  114  Fed.  393— 
Louisville  &  N  R.  Co.  v.  Chesapeake  &  O.  R. 
Co.  107  Ky.  199,  53  S.  W.  277— Mobile  &  O. 
R.  Co.  V.  Davis,  62  Miss.  277 — Robinson  v. 
New  York  &  3.  I.  Electric  R.  Co.  99  App. 
Div.  513,  91  N.  T.  Supp.  153 — ^Kain  v.  Smith, 
80  N.  Y.  470^Ryan  v.  Hays,  62  Tex.  49. 

Wages. 

See  also  infra,  136,  144-146. 

121.  The  term  "wages  of  employees"  in  an 
order  requiring  a  receiver  of  a  railroad  com- 
pany to  pay  wages  of  employees,  does  not 
include  the  services  of  counsel  employed  for 
special  purposes.  Louisville,  E.  &  St.  L.  R. 
Co.  V.  Wilson,  138  U.  8.  501,  11  Sup.  Ct. 
Rep.  405,  34:  1023 
Cited  in  Tod  v.  Kentucky  Union  R.  Co.  18  L.R. 

A.  312,  3  C.  C.  A.  66,  6  U.  8.  App.  186,  52 
Fed.  241 — Finance  Co.  v.  Charleston,  C.  k 
C.  R.  Co.  52  Fed.  527— Finance  Co.  v. 
Charleston,  C.  &  C.  R.  Co.  52  Fed.  680 — 
Chicago  &  O.  River  R.  Co.  v.  McCammon.  10 
C.  C.  A.  53,  18  U.  S.  App.  628,  61  Fed.  775— 
Frick  Co.  v.  Norfolk  &  O.  V.  R.  Co.  32  C. 
C.  A.  43,  57  IT.  S.  App.  286,  86  Fed.  738— 
I^tta  v.  Lon.sda]e,  52  L.R.A.  480.  47  C.  C.  A. 
2,  107  PVd.  585 — Monsarrat  v.  Mercantile 
Trust  Co.  48  C.  C.  A.  330.  100  Fod.  231  — 
Central  Trust  Co.  v.  Thurmnn,  94  CJa.  742. 
20  S.  K.  141— I^wis  V.  Fisher,  80  Md.  144, 
20  L.U.A.  280,  45  Am.  St.  Hop.  327,  30  Atl. 
608— Clark  v.  Kennlnger,  80  Md.  71,  44  L.  U. 
A.  414.  42  Atl.  928— Van  Frank  v.  St.  Louis, 
C.  G.  &  Ft.  S.  R,  Co.  89  Mo.  App.  470. 

Rentals  and  rar  cliarges. 

S<'e  also  infra,  156. 

122.  Where  a  receiver  of  a  railroad  com- 
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pany,  in  a  reasonable  time,  surrenders  an- 
other railroad  which  has  been  leased  to  the 
company  of  which  he  is  receiver,  the  rentals 
are  not  payable  in  preference  to  mortgages 
on    the    property   in    the   hands   of    the   re- 
ceiver.   Quincy  M.  &,  P.  R.  Co.  v.  Humplireys, 
146  U.  S.  82,  12  Sup.  Ct.  Rep.  787,     36:  632 
Cited   m    United   States   Trust   Co.    v.   Wabash 
Western  R.  Co.  150  U.  S.  299,  37  L.  ed.  1088, 
14  Sup.  Ct.  Rep.  86 — Farmers'  Loan  &  T.  Co. 
V.    Northern    V.    R.    Co.    58    Fed.    262— New 
York,  P.  &  O.  R.  Co.  v.  New  York,  L.  E.  &  W. 
R.   Co.   58   Fed.   278— Amos  v.   Union   P.  R. 
Co.  60  Fed.  971 — Central  Trust  Co.  v.  Char- 
lotte. C.  &  A.  R.  Co.  65  Fed.   269— Mercan- 
tile Trust  Co.  V.  St.  Louis  &  S.  F.  R.  Co.  71 
Fed.  607 — Central  R.  &  Bkg.  Co.  v.  Farmers' 
Loan    &.   T.    Co.    79   Fed.    166 — International 
TriLst  Co.  V.  T.  B.  Townsend  Brick  &  Con- 
tracting Co.  37  C.  C.  A.  400,  95  Fed.  854— 
Central   Trust  Co.  v.  Thurman,  94  Ga.  742. 
20   S.   K.   141 — St.   Louis,  A.  &  8.   R.  Co.  v. 
OHara,  171  111.  529,  52  N.  E.  734— St.  Louis, 
A.  &  S.  R.  Co.  V.  Crews,  75  111.  App.  500 — 
Klein  V.  W.  A.  Gavenesch  Co.  64  N.  J.  Eq.  53, 
53   Atl.    196— Ellis   V.    Vernon    Ice,    Llpht   & 
Water   Co.   4   Tex.   Civ.   App.   70,   23   S.   W. 
856. 

123.  Rentals  of  rolling  stock  of  a  railroad 
company,  while  in  the  hands  of  a  receiver 
appointed  in  a  suit  by  a  judgment  creditor, 
are  not  entitled  to  priority  in  payment  over 
debts  secured  by  first  mortgage,  out  of  the 
proceeds  of  a  foreclosure  sale  of  the  property 
of  an  insolvent  railroad  corporation  on  the 
prior  mortgage.  Kneeland  v.  American  Loan 
&  T.  Co.  136  U.  S.  89,  10  Sup.  Ct.  Rep.  950, 

34:  379 
Cited  in  Clyde  v.  Richmond  &  D.  R.  Co.  56  Fed. 
541. 

124.  A  lessor  actually  receiving,  in  pay- 
ment of  rent,  more  than  the  entire  earn- 
ings of  the  prop<»rty,  has  no  equitable 
ground  for  payment  of  the  amount  due  for 
rent  out  of  the  fund  arising  from  the  fore- 
closure sale,  in  preference  to  prior  mort- 
gagees. St.  Louis,  A.  &  T.  H.  R.  Co.  v.  Cleve- 
land, C.  C.  &  I.  R.  Co.  125  U.  S.  658.  8 
Sup.  Ct.  Rep.  1011,  31:832 

125.  The  rental  value  of  rolling  stock, 
while  it  is  in  the  hands  of  a  receiver  ap- 
pointed at  the  instance  of  a  mortgagee  in  a 
suit  to  foreclose  tli^  mortgage,  and  used  by 
such  receiver  in  operating  the  road,  is  prop- 
erly allowed  as  a  prior  claim  to  the  mortga- 
ge indebtedness.  Kneeland  v.  American  Ix)an 
&  T.  Co.  136  U.  S.  89,  10  Sup.  Ct.  Rep.  950, 

34:  379 
Cited  in  St.  Louis  Trust  Co.  v.  Riley,  30  L.R.A. 
459.  16  C.  C.  A.  614.  36  U.  S.  App.  100,  70  Fed. 
:?6 — Mather  Humane  Stock  Transp.  Co.  v.  An- 
derson, 22  C.  C.  A.  110,  46  U.  S,  App.  138, 
76  Fed.  165 — Piatt  v.  Philadelphia  &  R.  R. 
Co.  28  C.  C.  A.  489,  55  U.  S.  App.  452,  84 
Fed.  536 — New  York  Security  &  T.  Co.  t. 
Louisville,  E.  &  St.  L.  Consol.  R.  Co.  102  Fed. 
388 — Illinois  Trust  &  Sav.  Bank  v.  Doud, 
62  L.R.A.  492,  44  C.  C.  A.  408,  105  Fed.  146 
— Farmers*  Loan  &  T.  Co.  v.  American  Water- 
works Co.  107  Fed.  29 — Contracting  &  Bldg. 
Co.  V.  Continental  Trust  Co.  47  C.  C.  A.  145, 
108  I-'ed.  4 — Mercantile  Trust  &  D.  Co.  v. 
Southorn  Iron  Car  Line,  113  Ala.  551,  21 
8o.  373. 


Cost  of  rails  and  ties. 

See  also  infra,  151,  155. 

126.  A  claim  for  the  purchase  price  of 
rails  imperatively  required  to  make  a  rail- 
road safe  for  the  transportation  of  persons 
and  property  will  not  be  deemed  a  current 
debt  which  may  be  paid  out  of  the  current 
receipts  of  a  railroad  company  in  preference 
to  a  mortgage  debt,  if  the  repairs  to  the  road 
needed  to  put  it  in  proper  condition  are,  so 
extensive  as  to  amount  to  a  reconstruction, 
or  the  construction  of  new  road.  Lacka- 
wanna Iron  &  Coal  Co.  v.  Farmers'  Loan 
&  T.  Co.  176  U.  S.  298,  20  Sup.  Ct.  Rep. 
363,  44:  475 
Cited  in  First  Nat.  Bank  v.  Ewlng,  43  C.  C.  A. 

169,  103  Fed.  187— Illinois  Trust  &  Sav. 
Bank  v.  Doud,  52  L.R.A.  491,  44  C.  C.  A. 
407,  105  Fed.  141— Guaranty  Trust  Co.  v. 
Galveston  City  R.  Co.  46  C.  C.  A.  315.  107 
Fed.  321 — Niles  Tool  Works  Co  v.  Louisville, 
N.  A.  &  C.  R.  Co.  50  C.  C.  A.  393,  112  Fed. 
564— Southern  R.  Co.  v.  Ensign  Mfg.  Co.  54 
C.  C.  A.  597.  117  Fed.  423— Atlantic  Trust 
Co.  V.  Dana,  62  C.  C.  A.  674,  128  Fed.  226— 
Westinghouse  Air  Brake  Co.  v.  Kansas  City 
Southern  R.  Co.  71  C  C.  A.  15,  137  Ved.  40— 
Fordyce  v.  Omaha.  K.  C.  &  E.  R.  Co.  145  Fed. 
545 — Mersick  v.  Uartford  &  W.  H.  Horse  R. 
Co.  76  Conn.  21,  100  Am.  St.  Rep.  977,  55 
Atl.  664. 

127.  The  use  of  a  part  of  the  rails  boughir 
by  a  railroad  company  to  keep  its  lines  in 
safe  condition  to  repair  other  roads  undei 
its    control    and    in    its    possession,    whose 
preservation  in  proper  condition  is  vital  td 
its  successful  operation,  will  not  preclude  a 
right   to  a   preference   in   payment  of   that 
claim  over  a  mortgage  debt,  out  of  the  cur- 
rent  income  of  the   railroad.     Southern  R. 
Co.  v.  Carnegie  Steel  Co.  176  U.  S.  257,  20 
Sup.  Ct.  Rep.  347.  44:  458 
Cited  in   Lackawanna  Iron  &  Coal  Co.  v.  Far- 
mers' Loan  &  T.  Co.  176  U.  S.  313,  44  L.  ed. 
483,  20  Sup.   Ct.  Rep.  363— Illinola  Trust  & 
Sav.  Bank  v.   Doud,  62  L.R.A.  493,  44  C.  C. 
A.  416,  105  Fed.  150 — Louisville  &  N.  R.  Co. 
V.    Memphis   Gaslight   Co.   60   C.   C    A.    144. 
125    Fed.    100— State    Trust    Co.    v.    Kansas 
City,  P.  &  G.  R.  Co.  128  Fed.  130— Atlantic 
Trust  Co.  V.  Dana,  62  C.  C.  A.  675,  128  Fed. 
226-   Dickinson  v.  Saunders.  63  C.  C.  A.  G(»S. 
129  Fed.  18— Fordyce  v.  Omaha,  K.  C.  &  K. 
R.  Co.  145  Fed.  549— Atchison,  T.  &  S.  F.  R. 
Co.  V.  Osborn,  78  C.  C.  A.  383.  148  Fed.  611. 

2.  Priorities   Generally. 

Allowance  of  Priority,  see  supra,  105,  107. 
Claims  against  Foreign  Receiver,  see  infra, 

215. 
See  also  supra,  84;  Mortgage,  498. 

Between  liens  and  debts  generally. 

Impropriety  of  State  Execution  against 
Garnishee  since  gone  into  Federal 
Receivership,  see  Courts,  1411. 

128.  The  priority  over  senior  liens,  given 
to  claims  for  operating  expenses  of  rail- 
roads, is  peculiar  to  this  class  of  property, 
and  such  cases  are  to  be  distinguished  from 
those  of  purely  private  corporations.  Wood 
v.  Guarantee  Trust  &  S.  D.  Co.  128  U.  S.  416. 
9  Sup.  Ct.  Rep.  131,  32:  472 

Cited  in   Bosworth   v.   St   Louts  Terminal  R. 
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A880.  174  U.  S.  185»  43,  L.  ed.  942.  10  Sup. 
Ct.    Rep.    624 — American    Loan   &  T.   Co.   v. 
East  &  West  R.  Co.  40  l^ed.   104— Bound  y. 
South    Carolina    R.    Co.    50    Fed.    314 — Far- 
mers* Loan  &  T.  Co.  t.  Grape  Creek  Coal  Co. 
16  L.R.A.  604,  50  Fed.  482 — Finance  Co.  v. 
Charleston,    C.   &   C.   R.   Co.    52    Fed.    527 — 
The  Kate.   63   Fed.   710 — Snlvely   v.   Loomls 
Coal  Co.  69  Fed.  205 — Henna  v.  State  Trust 
Co.  30  L.R.A.  204.  16  C.  C.  A.  590,  36  U.  S. 
App.  61,  70  Fed.  7 — Farmer's  Loan  &  T.  Co.  v. 
Cape  Fear  &  Y.  Valley  R.  Co.  73  Fed.  715 — 
Bosworth  T.  Terminal  R.  Asso.  26  C.  C.  A. 
280.  53  U.  S.  App.  302.  80  Fed.  971— Keelyn 
V.  Carolina  Mut.  Teleph.  &  Teleg.  Co.  90  Fed. 
30 — Savings  &  T.  Co.   v.  Bear  Valley   Irrig. 
Co.  93  Fed.  341— New  York  Security  &  T.  Co. 
T.  Louisrllle.  E.  &  St.  L.  Consol.  R.  Co.  102 
Fed.    393 — Illinois    Trust    &    Sav.    Bank    v. 
Doud,   52   L.R.A.   486,   44   C.  C.    A.   398,    105 
Fed.  132 — Farmers'  Loan  &  T.  Co.  v.  Ameri- 
can Waterworks  Co.  107  Fed.  30 — Guaranty 
Trust  Co.  T.  Galveston  City  R.  Co.  46  C.  C. 
A.  318.  107  Fed.  324— Nlles  Tool  Works  Co. 
T.   Louisville,  X.  A.  &  C.  R.  Co.  50  C.  C.  A. 
393.  112  Fed.  563— Louisville  &  N.  R.  Co.  v. 
Memphis  Gaslight  Co.  60  C.  C.  A.  141,   125 
Fed.  98— Browder  v.  Hill,  69  C.  C.  A.  501, 
136  Fed.  823 — Drennen  v.   Mercantile  Trust 

51  Deposit  Co.  115  Ala.  629,  39  L.R.A.  6.33.  67 
Am.  St.  Rep.  72.  23  So.  164 — International 
Trust  Co.  *v.  United  Coal  Co.  27  Colo.  254, 
83  Am.  St.  Rep.  59,  60  Pac  621— Mersick  v. 
Hartford  &  W.  H.  Horse  R.  Co.  76  Conn.  22, 
100  Am.  St.  Rep.  977.  55  Atl.  664 — Hooper 
V.  Central  Trust  Co.  81  Md.  591,  29  L.R.A. 
272,  32  Atl.  505 — Manchester  Locomotive 
Works  V.  Truesdale,  44  Minn.  118,  9  L.R.A. 
144,  46  N.  W.  301 — Rochester  Trust  &  S.  D. 
Co.  v.  Rochester  &  I.  R.  Co.  29  Misc.  228,  60 
N.  Y.  Supp.  409 — Hunt  v.  Memphis  Gaslight 
Co.  95   Tenn.   144,  31  S.  W.  1006. 

129.  To  entitle  a  creditor  to  a  preference 
over  a  mortgage  lien  for  goods  furnished  a 
corporation,  he  must  show  that  the  debt  was 
not  one  created  upon  the  personal  credit  of 
the  company,  but  a  current  operating  ex- 
pense, necessarily  incurred  to  maintain  the 
property  as  a  going  concern,  and  with  the 
expectation  of  the  parties  that  it  was  to 
be  met  out  of  the  current  receipts  of  the 
company,  and  also  that  there  are  net  or 
current  earnings  applicable  to  the  payment 
of  such  debts;  or  that  there  has  been  a  di- 
version of  the  current  earnings,  which  the 
mortgage  creditors  should  equitably  restore. 
Southern  R.  Co.  v.  Carnegie  Steel  Co.  176 
U.  S.  257,  20  Sup.  Ct.  Rep.  347,  44:  458 
fited  in   Illinois  Trust  &  Sav.  Bank  v.  Doud. 

52  L.R.A.  492.  44  C.  C.  A.  415,  105  Fed.  140 
— Rhode  Island  Locomotive  Works  v.  Conti- 
nental Trust  Co.  47  C.  C.  A.  149,  108  Fed. 
7 — Gregg  v.  Mercantile  Trust  Co:  109  Fed. 
227— Nlles  Tool  Works  Co.  v.  Louisville,  N. 
A.  A  C.  R.  Co,  50  C.  C.  A.  393,  112  Fed.  504 
— Fidelity  Ins.  Trust  &  S.  D.  Co.  v.  Norfolk 
&  W.  R.  Co.  114  Fed.  392— Southern  R.  Co. 
T.  Knsign  Mfg.  Co.  54  C.  C.  A.  594.  117  Fed. 
420 — Mersick  v.  Hartford  &  W.  H.  Horse  R. 
Co.  76  Conn.  21,  100  Am.  St.  Rep.  977,  55 
Atl.  664 — Security  Sav.  &  T.  Co.  v.  Goble,  N. 
&  P.  R.  Co.  44  Or.  375.  74  Pac.  919. 

130.  The  terms  of  the  orders  appointing 
Tmrioua  receivers  and  authorizing  them  to 
carry  on  the  business  of  the  road,  to  make 
esseDtial  repairs  and  additions,  and  to  pay 
the  operating  expenses  from  the  receipts,  do 
not  impair  the  authority  of  the  court  to 


direct  the  ordinary  expenses  of  the  railroad 
and  six  months'  labor  claims  to  be  paid 
out  of  the  property  itself,  with  priority. 
Union  Trust  Co.  v.  Illinois  Midland  R.  (^o^ 
117  U.  S.  434,  6  Sup.  Ct.  Rep.  809,  29:  96a 
Cited  in  Gordon  v.  Newman,   10  C.  C.  A.  590, 

23  U.  S.  App.  660.  62  Fed.  689— Tjiughlin  v^ 
United  States  RoUing-Stock  Co.  64  Fed.  26— 
Third    Street   &   Suburban    R.   Co.    v.    Lewis, 

24  C.  C.  A.  484,  48  U.  S.  App.  273,  79  Fed. 
198 — Belknap  Sav.  Bank  v.  Lamar  Land  & 
Canal  Co.  28  Colo.  338,  64  Pac.  212— 
Stevens  v.  Union  Trust  Co.  57  Hun,  513,  11 
N.  y.  Supp.  268— Raht  v.  Attrlll,  106  N.  Y. 
434,  60  Am.  Rep.  456,  13  N.  E.  282— Stevens 
V.  Union  Trust  Co.  57  Hun,  513,  33  N.  Y.  S. 
R.    130,    11   N.    Y.    Supp.   268. 

-r  Sditorial  note. 

[Priority  of  claims  against  property  in 
hands  of  receiver  over  recorded  liens.  2 
L.R.A.(N.S.)  1013.] 

National  bank  liabilities. 

131.  Upon  insolvency  of  a  national  bank 
the  receiver  has  control  of  the  assets  for 
ratable  distribution  among  the  creditors, 
after  payment  of  government  notes,  which 
are  given  a  first  lien;  and  an  individual 
creditor  cannot  secure  a  preference  in  the 
application  of  the  assets.  First  Nat.  Bank 
v.  Colby,  21  Wall.  609,  22:  687 
Distinguiahed  in  Price  v.  Coleman,  22  Fed.  696 

Yardley  v.  Clothier,  49  Fed.  341 — Yardlev  v. 
Clothier.  29  W.  N.  C.  307— Yardley  r.  Clothi- 
er, 1  Pa.  DIst.  R.  49. 

Cited  in  Davis  v.  Elmira  Sav.  Bank,  161  U.  S. 
285,  40  L.  ed.  701,  16  Sup.  Ct.  Rep.  502  — 
Merrill  v.  National  Bank,  173  U.  S.  143,  43 
L.  ed.  645,  19  Sup.  Ct.  Rep.  360— United 
States  V.  Cook  County  Nat.  Bank,  9  Blss.  61. 
Fed.  Cas.  No.  14,853— Roberts  v.  Hill,  23 
Blatchf.  314,  24  Fed.  572— Chemical  Nat. 
Bank  v.  Armstrong,  28  L.R.A.  234,  8  C.  C. 
A.  158,  16  U.  S.  App.  465,  59  Fed.  375— 
Bailey  v.  Mosher,  11  C.  C.  A.  307,  27  U.  S. 
App.  339,  63  Fed.  491 — Hayden  v.  Thompson, 
17  C.  C.  A.  597,  36  U.  S.  App.  361,  71  Fed. 
65 — Stuart  v.  Hayden,  18  C.  C.  A.  621,  36 
U.  S.  App.  462,  72  Fed.  405— Merrill  v.  First 
Nat.  Bank,  21  C.  C.  A.  286,  41  U.  S.  App. 
529,  75  Fed.  152 — Denton  v.  Baker,  24  C.  C. 
A.  476,  48  U.  S.  App.  235,  79  Fed.  192— 
Denton  v.  Baker,  35  C.  C.  A.  191,  93  Fed.  49 
— Speekert  v.  German  Nat.  Bank,  38  C.  C.  A. 
684,  98  Fed.  153 — Stephens  v.  Schuchmann, 
32  Mo.  App.  338— Davis  v.  Knipp,  92  Ilun, 
300,  36  N.  Y.  Supp.  705— National  Shoe  & 
Leather  Bank  v.  Mechanics'  Nat.  Bank,  80 
N.  Y.  469— Fish  V.  Olin,  76  Vt,  124,  56  Atl. 
533. 

132.  The  suspension  of  a  national  bank 
and  the  appointment  of  a  receiver  do  not 
defeat  a  right  previously  acquired  by  serv- 
ice of  an  attachment  against  the  bank  as 
garnishee,  but  the  assets  pass  to  the  re- 
ceiver burdened  with  a  lien  in  favor  of  the 
plaintiff  in  the  attachment,  which  cannot 
be  disregarded  or  displaced  by  the  Comp- 
troller of  the  Currency.  Earle  v.  Penn- 
sylvania, use  of  Commonwealth  Title  Ins. 
&  T.  Co.  178  U.  S.  449,  20  Sup.  Ct.  Rep.  915, 

44:  1146 
Cited  In  Earle  v.  Conway,  178  U.  S.  456.  44 
L.  ed.  1149,  20  Sup.  Ct.  Rep.  918 — Lantry  v. 
Wallace,  182  U.  S.  549,  45  L.  ed.  1225.  21 
Sup.  Ct.  Rep.  878— Fish  v.  Olin.  76  Vt.  124^ 
56  Atl.  533. 
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Services    in    cnhancoincnt    of    general 
property. 

133.  A  preferred  claim  against  a  build 
ing  in  the  hands  of  a  receiver  may  be  sus 
tained  for  work  in  constructing  it  which 
was  commenced  before  the  receivership,  and 
completed  in  good  faith  for  the  benefit  of 
the  property  in  the  receiver's  hands  in  or- 
der to  prevent  the  building  from  becoming 
a  total  loss, — especially  when  a  mortgage  on 
the  property  in  his  hands  does  not  cover  the 
building.  Girard  Life  Ins.  Annuity  &  T. 
Co.  v.  Cooper,  162  U.  S.  529,  16  Sup.  Ct. 
Rep  879,  40:  1062 
Cited  in  South  Carolina  &  G.  B.  Co.  y*.  Caroll- 

oa,  C.  G.  &  C.  R.  Co.  35  C.  C.  A.  438,  93  Fed. 
558 — illinois  Trust  &  Sav.  Bank  v.  Doud,  52 
L.R.A.  405,  44  C.  C.  A.  413,  105  Fed.  147. 

Operating    charges    prior    to    receiver- 
ship. 

Operating  Charges  during  Receivership, 
see  supra,  III.  c,  1 ;  infra,  III.  c,  3. 

Priority  for,  Dependent  on  Credit  Relied 
on,  see  infra,  148. 

134.  The  discretion  of  a  court  of  equity  to 
charge  pre-existing  debts,  upon  the  earnings 
of  the  receivership  or  the  corpus  of  the  prop- 
erty should  be  exercised  with  very  great 
care.  Thomas  v.  Western  Car  Co.  149  U.  S. 
95,  13  Sup.  Ct.  Rep.  824,  37:  663 
Cited  in  Southern  R.  Co.  v.  Carnegie  Steel  Co. 

176  U.  S.  283,  44  L.  ed.  470.  20  Sup.  Ct. 
Rep.  347 — Finance  Co.  v.  Charleston,  C.  k 
C.  R.  Co.  10  C.  C.  A.  326,  8  U.  S.  App.  547, 
62  Fed.  208 — Lackawanna  Iron  &  Coal  Co. 
v.  Farmers'  Ix)nn  &  T.  Co.  24  C.  C.  A.  493, 
52  U.  S.  App.  91,  79  Fed.  209 — ^Lee  v.  Penn- 
sylvania Traction  Co.  105  Fed.  408. 

135.  Indebtedness  for  necessary  supplies 
lor  a  railroad,  which  accrued  before  the  ap- 
pointment of  a  receiver,  can  seldom  be  al- 
low^ed  priority  to  the  mortgage  bonds.  Claims 
for  rental  of  cars  that  accrued  prior  to  the 
receivership  should  not  be;  but  claims  for 
rental  of  cars  which  accrued  during  the  re- 
ceivership, and  for  ordinary  repairs  of  such 
rented  cars,  rendered  necessary  by  his  use 
of  the  same,  where  he  agreed  -to  keep  the 
cars  in  repair,  should  be  allowed  such 
priority.  Thomas  v.  Western  Car  Co.  149  U. 
R.  95,  13  Sup.  Ct.  Rep.  824,  37:  663 
Cited  in  Virginia  &  A.  Coal  Co.  t.  Central  R. 

&  Bkg.  Co.  170  U.  8.  365,  42  L.  ed.  1072,  18 
Sup.  Ct.  Rep,  657 — Bosworth  v.  St.  Louis 
Terndnal  R.  Asso.  174  U.  S.  185,  43  L.  ed. 
942,  19  Sup.  Ct.  Rep.  625 — Lackawanna  Iron 
&  Coal  Co.  v.  Farmers'  Loan  &  T.  Co.  176 
U.  S.  310,  44  L.  ed.  484,  20  Sup.  Ct.  Rep. 
363 — Bound  v.  South  Carolina  R.  Co.  7  C. 
C.  A.  329,  8  U.  S.  App.  461,  58  Fed.  480— 
Nashua  &  L.  R.  Corp.  v.  Boston  &  L.  R.  Corp. 
9  C.  C.  A.  481,  21  U.  S.  App.  50,  61  Fed. 
250 — Finance  Co.  v.  Charleston,  C.  &  C.  R. 
Co.  10  C.  C.  A.  326,  8  U.  S.  App.  547,  62 
Fed.  208— The  Kate,  63  Fed.  716— The  Alll 
anca,  65  Fed.  248 — Central  Trust  Co.  v. 
Charlotte,  C.  &  A.  R.  Co.  65  Fed.  269— St. 
Louis  Trust  Co.  v.  Riley,  30  L.R.A.  459,  16 
C.  C.  A.  614,  36  U.  S.  App.  610,  70  Fed.  36 
— Wood  v.  New  York  &  N.  B.  R.  Co.  70  Fed. 
743 — Farmers'  T^oan  &  T.  Co.  v.  Detroit,  B. 
C.  A  A.  R.  Co.  71  Fed.  37— Carswell  v.  Far- 
mers' Loan  &  T.  Co.  20  C.  C.  A.  285,  43  U. 
8.   App.  300,  74   Fed.  91 — New  England  R. 


Co.  V.  Carnegie  Steel  Co.  21  C.  C.  A.  224,  33 
U.  S.  App.  491,  75  Fed.  59— Whlteley  v.  Cen- 
tral Trust  Co.  34  L.R.A.  305.  22  C.  C.  A.  71. 
43  U.  S.  App.  643,  70  Fed.  77— Mather  Hu- 
mane Stock  Transp.  Co.  v.  Anderson,  22  C. 
C.  A.  109,  46  U.  S.  App.  138.  76  Fed.  165 — 
Southern  R.  Co.  v.  Carnegie  Steel  Co.  22  C.  C. 
A.  298,  42  U.  S.  App.  145,  76  Fed.  502— 
Savannah.  F.  &  W.  R.  Co.  v.  Jacksonville,  T. 
&  K.  W.  R.  Co.  24  C.  C.  A.  440.  52  U.  S.  App. 
51.  79  Fed.  37 — Atlantic  Trust  Co.  t.  Wood- 
bridge  Canal  &  Irrlg.  Co.  79  Fed.  40 — Lacka- 
wanna Iron  &  Coal  Co.  v.  Farmers'  Loan  & 
T.  Co.  24  C.  C.  A.  493,  62  U.  S.  App.  91,  79 
Fed.  208 — Central  Trust  Co.  v.  East  Ten- 
nessee, V.  &  G.  R.  Co.  26  C.  C.  A.  35,  47  U. 
S.  App.  663,  80  Fed.  628 — Boaworth  v. 
Terminal  R.  Asso.  26  C.  C.  A.  280,  53  U.  S. 
App.  302,  80  Fed.  971 — New  York  Guaranty 
&  I.  Co.  v.  Tacoma  R.  &  Motor  Co.  27  C.  C. 
A.  553,  48  U.  S.  App.  668,  83  Fed.  367— 
Pullman's  Palace-Car  Co.  v.  American  Loan 
&  T.  Co.  28  C.  C.  A.  267,  55  U.  S.  App.  170, 
84  Fed.  23— Piatt  v.  Philadelphia  &  R.  R. 
Co.  28  C.  C.  A.  489,  55  U.  S.  App.  452,  84 
Fed.  536 — Ix)ui8ville  &  N.  R.  Co.  v.  Central 
Trust  Co.  31  C.  C.  A.  93,  59  U.  S.  App.  694. 
87  Fed.  504 — Grand  Trunk  R.  Co.  v.  Central 
Vermont  R.  Co.  90  Fed.  103 — Ruhlender  v. 
Chesapeake,  O.  &  S.  W.  R.  Co.  33  C.  C.  A. 
305.  62  U.  S.  App.  1,  91  Fed.  11— Continental 
Trust  Co.  V.  Toledo,  St.  L.  &  K.  C.  R.  Co.  93 
Fed.  532 — Raving's  &  T.  Co.  v.  Bear  Valloy 
Irrlg.  Co.  93  Fed.  341 — Cohen  v.  Gold  Creek. 
Nevada  Mln.  Co.  95  Fed.  58.^ — International 
Trust  Co.  v.  T.  B.  Townsend  Brick  &  Con- 
tracting Co.  37  C.  C.  A.  406,  95  Fed.  860— 
Maryland  Steel  Co.  v.  Gettj^sburg  Electric  R. 
Co.  99  Fed.  151— New  York  Security  &  T.  Co. 
V.  Louisville,  E.  &  St.  L.  Consol.  R.  Co.  102 
Fed.  389 — First  Nat.  Bank  v.  Ewlng,  43  C. 

C.  A.  166,  103  Fed.  183— Illinois  Trust  & 
Sav.  Bank  v.  Doud,  52  L.R.A.  492,  44  C.  C. 
A.  408,  105  Fed.  142 — Farmers'  Loan  &  T. 
Co.  V.  American  Waterworks  Co.  107  Fed.  27 
— <3regg  V.  Mercantile  Trust  Co.  48  C.  C.  A. 
321,  109  Fed.  223— Nlles  Tool  Works  Co.  v. 
Louisville,  N.  A.  &  C.  B.  Co.  50  C.  C.  A. 
393,  112  Fed.  563— Fidelity  Ins.  Trust  &  8. 

D.  Co.  V.  Norfolk  &  W.  R.  Co.  114  Fed.  393— 
Hutchinson  v.  Otis,  53  C.  C.  A.  426,  115  Fed. 
944 — Southern  R.  Co.  v.  Ensign  Mfg.  Co.  54 

C.  C.  A.  594,  117  Fed.  420— Louisville  &  N. 
R.  Co.  V.  Memphis  Gaslight  Co.  60  C.  C.  A. 
144,  125  Fed.  100— Westlnghouse  Air  Brake 
Co.  V.  Kansas  City  Southern  R.  Co.  71  C.  C. 
A.  16,  137  Fed.  40— Mercantile  Trust  &  D. 
Co.  V.  Southern  Iron  Car  Line,  113  Ala.  551, 
21  So.  373 — Drennen  v.  Mercantile  Trust  & 

D.  Co.  115  Ala.  629,  39  L.R.A.  633,  67  Am. 
St.  Rep.  72.  23  So.  164 — Central  Trust  Co.  v. 
Thurman,  94  Ga.  742,  20  S.  E.  141 — Green 
V.  Coast  Line  B.  Co.  97  Ga.  22,  33  L.R.A. 
809,  54  Am.  St.  Rep.  379,  24  S.  B.  814 — 
Van  Frank  v.  St.  Louis,  C.  G.  &  Ft.  R.  R.  Co. 
89  Mo.  App.  470 — People  v.  American  Loan 
&  T.  Co.  172  N.  Y.  379,  65  N.  B.  200— 
McCormack  v.  Salem  R.  Co.  34  Or.  549,  56 
Pac.  618 — Security  Sav.  &  T.  Co.  v.  Goble. 
N.  &  P.  R.  Co.  44  Or.  374,  74  Pac.  919. 

136.  Debts  for  labor,  materials,  and  the 
like,  contracted  within  a  reasonable  time 
prior  to  the  appointment  of  a  receiver,  are 
entitled  to  preference  over  the  claims  of  th« 
mortgagees,  and  to  prior  payment  out  of 
the  income  of  the  road.  Hale  v.  Frost,  99 
U.  S.  389,  25:  419 

Fosdick  V.  Schall,  99  U.  S.  235,  25:  339 
Distinguished  in  The  Alllanca,  66  Fed.  246 — 

Mcllhenny  ▼.  Blnz.  80  Tex.  18,  26  Am.  St. 
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Rep.  705,  13  S.  W.  655 — Merchants  Bank  v. 
Moore.    106   Ala.    649.   17   So.   705. 

Cited  In  Hassan  v.  Wilcox,  130  U.  S. 
504,  32  L.  ed.  1005.  9  Sup.  Ct.  Rep. 
590 — Blair  v.  St.  Louis,  11.  &  K.  II. 
Co.  10  Fed.  862 — Reyburn  v.  Consumers"  Gas 
Fuel  &  Light  Co.  29  Fed.  653— Easton  v. 
Houston  &  T.  C.  R.  Co.  38  Fed.  14 — Ameri- 
can Loan  &  T.  Co.  v.  East  &  West  R.  Co.  46 
Fed.  103 — National  Bank  r.  Carolina,  K.  & 
W.  R.  Co,  63  Fed.  25 — Central  Trust  Co.  v. 
Charlotte.  C.  &  A.  R.  Co.  65  Fed.  268— 
Northern  P.  R.  Co.  v.  Lamont,  16  C.  C.  A. 
36r>.  32  v.  S.  App.  480,  60  Fed.  24— St.  Louis 
Trust  Co.  V.  Riley,  30  L.R.A.  457,  16  C.  C.  A. 
611.  30  U.  S-  App.  100.  70  Fed.  33— Wood  v. 
New  York  &  N.  E.  R.  Co.  70  Fed.  743 — Ames 
V.  Union  P.  R.  Co.  74  Fed.  345— Atlantic 
Trust  Co.  T.  Woodbridge  Canal  &  Irrig.  Co. 
79  Fed-  41— Central  Trust  Co.  v.  East  Ten- 
nessee, V.  &  G.  R.  Co.  26  C.  C.  A.  35,  47 
U.  S.  App.  663,  80  Fed.  629 — ^New  York 
Guaranty  &  I.  Co.  v.  Tacoma  R.  &,  Motor 
Co.  27  C.  C.  A.  553,  48  U.  S.  App.  668,  83 
Fed.  367 — Cleveland,  C.  &  8.  R.  Co.  v.  Knick- 
erbocker Trust  Co.  86  Fed.  77 — Farmers' 
Loan  &  T.  Co.  v.  American  Waterworks  Co. 
107  Fed.  30— Hampton  v,  Norfolk  &  W.  R. 
Co.  62  C.  C.  A.  391,  127  Fed.  665— Drennen 
&  Co.  V.  Mercantile  Trust  &  D.  Co.  115  Ala. 
606.  39  L.R.A.  625,  67  Am.  St.  Rep.  72,  23 
So.  164 — Central  Trust  Co.  v.  Thurman,  94 
Ga.  741.  20  S.  E.  141— St  Louis.  A.  &  S.  R. 
Co.  V  .O'Hara,  177  111.  529,  52  N.  E.  734— 
St.  Louis,  A.  &  S.  R.  Co.  v.  Crews,  75  111. 
App.  500 — Manchester  Locomotive  Works  v. 
Truesdale,  44  Minn.  118,  9  L.R.A.  143,  46  N. 
W.  .^01 — Van  Frank  v.  St.  Louis.  C.  G.  &  Ft. 
S.  R.  Co.  89  Mo.  App.  479— Raht  V.  Attrlll, 
106  N.  Y.  436,  60  Am.  Rep.  456,  13  N.  E. 
282 — McCormack  v.  Salem  R.  Co.  34  Or.  549, 
56  Pac.  518 — Mcllhenny  v.  Binz,  80  Tex. 
13,  26  Am.  St.  Rep.  705,  13  S.  W.  655— 
Williamson  v.  W^ashington  City,  V.  M.  &  G. 
S.  R.  Co.  33  Gratt.  630 — Bellingham  Bay 
Improv.  Co.  v.  Fairhaven  &  N.  W.  B.  Co. 
17  Wash.  375,  49  Pac.  514. 

137.  A  court  of  equity  must  confine  itself 
within  Tery  restricted  limits  in  the  applica- 
tion of  the  doctrine  that  in  certain  cases  a 
court  having  a  road  or  fund  under  its  con- 
trol may  be  justified  in  awarding  priority 
■over  the  claims  of  mortgaged  bondholders  to 
unsecured  claims  originating  prior  to  a  re- 
ceivership.    Virginia  &  A.  Coal  Co.  v.  Cen- 
tral R.  &  Bkg.  Co.  170  U.  S.  355,  18  Sup.  Ct. 
Rep.  657.  42:  1068 
Cited  in  New  York  Security  &  T.  Co.  v.  Louis- 
ville,   E.    &   St.   L.   Consol.   R.   Co.   102   Fed. 
389 — Illinois  Trust  &  Sav.  Bank  v.  Doud.  52 
L.R.A.  495,  44  C.  C.  A.  413,  105  Fed.  147— 
Rhode    Island    Locomotive    Works    v.    Conti- 
nental Tmst  Co.  47  C.  C.  A.   149,  108  Fed. 
7 — Soathem  R.  Co.  v.  Ensign  Mfg.  Co.  54  C. 
C.  A.  594.  117  Fed.  420— Louisville  &  N.  R. 
Co.  V.  Memphis  Gaslight  Co.  60  C.  C.  A.  144, 
125  Fed.  1(K) — Atlantic  Trust  Co.  v.  Dana,  62 
C.  C.  A.  678,  128  Fed.  230 — Security  Sav.  & 
T.  Co.   V.  Goble,  N.  &  P.  R.  Co.  44  Or.  376, 
74  Pac.  919 — Grand  Trunk  R.  Co.  v.  Central 
Vermont  R.  Co.  90  Fed.  163. 

138.  It  ia  the  exception,  and  not  the  rule, 
that  the  priority  of  mortgage  liens  on  prop- 
erty in  the  hands  of  a  receiver  can  be  dis- 
placed. Kneeland  v.  American  Loan  &  T. 
Co.  136  L'.  S.  89,  10  Sup.  Ct.  Rep.  950, 

34:  379 
Distinguished  in  Green  v.  Coast  Line  R.  Co.  97 


Oa.  22,  33  L.R.A.  809,  54  Am,  St.  Rep.  379. 
24   S.   E.   814. 

Cited  in  Lackawanna  Iron  &  Coal  Co. 
V.  Farmers'  Loan  &  T.  Co.  176  V.  S.  316,  44 
L.  ed.  484,  20  Sup.  Ct.  Rep.  3G3 — Bound  v. 
South  Carolina  R.  Co.  47  Fed.  31 — Farmer.s' 
Loan  &  T.  Co.  v.  Grape  Creek  Coal  Co.  16  L. 
R.A.  604,  50  Fed.  482— Finance  Co.  v. 
Charleston,  C.  &  C.  R.  Co.  52  Fed.  079 — 
Bound  V.  South  Carolina  R.  Co.  7  C.  C.  A. 
330,  8  U.  S.  App.  461,  58  Fed.  480— The  Al- 
llanca.  65  Fed.  248 — Central  Trust  Co.  v. 
Charlotte,  C.  &  A.  R.  Qo.  65  Fed.  270 — Fidelity 
Ins.  Trust  &  S.  D.  Co.  v.  Roanoke  Iron  Co.  GS 
Fed.  626— Atlantic  Trust  ('o.  v.  Woodbrldffe 
Canal  &  Irrlg.  Co.  79  Fed.  509 — Central 
Trust  Co.  V.  East  Tennessee,  V.  &  G.  R.  Co. 
26  C.  C.  A.  34.  47  U.  S.  App.  603,  80  Fed. 
627 — New  York  Guaranty  &  Indemnity  Co. 
V.  Tacoma  R.  &  Motor  Co.  27  C.  C,  A.'  553, 
48  U.  S.  App.  668,  83  Fed.  367— Atlantic 
Trust  Co.  V.  Woodhrldge  Canal  &  Irrig.  Co. 
86  Fed.  080— Central  Trust  Co.  v.  Chattan- 
ooga. R.  &  C.  R.  Co.  36  C.  C,  A.  245,  94 
Fed.  280 — Illinois  Trust  &  Sav.  Bank  v. 
Doud,  52  L.R.A.  492,  44  C.  C.  A.  408,  105 
Fed.  142— Fidelity  Ins.  Trust  &  S.  D.  Co.  v. 
Norfolk  &  W.  R.  Co.  114  Fed.  303— Southern 
R.  Co.  V.  Ensign  Mfg.  Co.  54  C.  C.  A.  504, 
117  Fed.  420 — L^rst  Nat.  Bank  v.  Wyman,  16 
Colo.  App.  472,  66  Pac.  456 — Jones  v.  Arena 
Pub.  Co.  171  Mass.  30,  50  N.  E.  15 — Van 
Frank  v.  St.  Louis,  C.  G.  &  Ft.  8.  R.  Co.  89 
Mo.  App.  499 — Van  Frank  v.  St.  Louis,  C. 
G.  &  Ft.  S.  R.  Co.  93  Mo.  App.  427,  67  S. 
W.    688. 

139.  The  surety  of  a  railroad  company  on 
an  injunction  bond  given  to  protect  its 
rolling  stock  from  execution  sale  is  entitled, 
upon  paying  the  judgment  against  him  on 
the  bond,  to  be  reimbursed  out  of  the  prop- 
erty of  the  company,  prior  to  a  mortgage 
given  thereon.  Union  Trust  Co.  v,  Morrison, 
125  U.  S.  591,  8  Sup.  Ct.  Rep.  1004,  31 :  825 
Cited  in  St.  Louis.  A.  &  T.  H-  R.  Co.  v.  Cleve- 
land, C.  C.  A  I.  R.  Co.  125  U.»  S.  673,  31  L. 
ed.  837,  8  Sup.  Ct.  Rep.  1011 — H assail  v. 
Wilcox,  130  U.  S.  504.  32  L.  ed.  1005,  9 
Sup.  Ct.  Rep.  590 — Southern  R.  Co.  v.  Car- 
negie Steel  Co.  176  U.  S.  281,  44  L.  ed.  469, 
20  Sup.  Ct.  Rep.  347 — Thomas  v.  Peoria  &  R. 
I.  R.  Co.  36  Fed.  818 — Farmers'  Loan  &  T. 
Co.  V.  Northern  P.  R.  Co.  68  Fed.  41 — North- 
ern P.  R.  Co.  V.  Lamont,  16  C.  C.  A.  366.  32 
U.  S.  App.  480.  69  Fed.  25 — St.  Louis  Trust 
Co.  V.  Riley,  30  L.R.A.  458,  16  CCA.  613,  36 
U.  S.  App.  100,  70  Fed.  35 — Farmers'  Loan  & 
T.  Co.  V.  Detroit.  B.  C  &  A.  R.  Co.  71  Fed. 
37 — Farmers'  Loan  &  T.  Co.  v.  Northern  P. 
R.  Co.  71  Fed.  248 — Jones  v.  Central  Trust 
Co.  19  C.  C.  A.  572,  43  U.  S.  App.  224,  73 
Fed.  571 — Whlteley  v.  Central  Trust  Co.  34 
L.R.A.  304,  22  C  C  A.  69.  43  U.  S.  App. 
643,  76  Fed.  75— Southern  R.  Co.  v.  Tlllett, 
22  C  C.  A.  306,  42  U.  S.  App.  173,  76  Fed. 
509 — California  Safe-Deposit  &  T.  Co.  v.  Ya- 
kima Invest.  Co.  82  Fed.  544— New  York 
Guaranty  &  Indemnity  Co.  v.  Tacoma  R.  & 
Motor  Co.  27  CCA.  654,  48  U.  S.  App.  668. 
83  Fed.  368 — Cleveland.  C.  &  S.  R.  Co.  v. 
Knickerbocker  Trust  Co.  86  Fed.  77 — Inter- 
national Trust  Co.  V.  T.  B.  Townscnd  Brick 
&  Contracting  Co.  37  C.  C  A.  407.  95  Fed. 
862 — Illinois  Trust  &  Sav.  Bank  v.  Doud,  52 
L.R.A.  494,  44  C  C  A.  412.  105  Fed.  146— 
Farmers'  Loan  &  T.  Co.  v.  Amorlcnn  Water- 
works Co.  107  Fed.  28 — Gregg  v.  Mercantile 
Trust  Co.  48  C  C.  A.  320.  109  Fed  228— 
Southern  R.  Co.  v.  Ensign  Mfg.  Co.  54  C 
C    A.    594,    117    Fed.    420— Van    Frank    v. 
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Brooks,  93  Mo.  App.  428,  67  S.  W.  688— Fi- 
delity Ins.  Trust  &  S.  D.  Co.  v.  Shenandoah 
Valley  R.  Co.  86  Va.  11,  19  Am.  St.  Rep.  858, 
9  S.  E.  769. 

140.  The  equities,  in  respect  to  railroad  in- 
come, of  a  creditor  furnishing  that  which 
protects  and  preserves  the  mortgage  secur- 
ity and  materially  increases  its  value,  are 
none  the  less  because  the  original  debt  was 
evidenced  by  notes  of  the  railroad  company 
taken  for  its  convenience  and  renewed  for 
its  accommodation.  Southern  R.  Co.  v. 
Carnegie  Steel  Co.  176  U.  S.  257,  20  Sup. 
Ct.  Rep.  347,  44:  458 

141.  A  debt  for  rails  bought  by  a  rail- 
road company  shortly  before  the  appoint- 
ment of  receivers,  and  needed  to  operate  the 
road  properly  and  for  the  safety  of  persons 
and  property  transported,  is  as  much  a  cur- 
rent debt  in  the  ordinary  course  of  the  busi- 
ness of  the  railroad  company,  which  has  a 
preference  over  a  mortgage  debt  in  respect 
to  the  current  income  of  the  road,  as  if  it 
were  a  debt  incurred  by  the  receivers  under 
order  of  the  court.  Southern  R.  Co.  v,  Car- 
negie Steel  Co.  176  U.  S.  257,  20  Sup.  Ct. 
Rep.  347,  44:  458 

142.  A  claim  accruing  back  of  the  six 
months  immediately  preceding  the  appoint- 
ment of  a  railroad  receiver  may,  under  the 
circumstances  of  particular  cases,  be  accord- 
ed the  same  priority  in  the  distribution  of 
earnings  that  belongs  to  like  claims  aris- 
ing within  that  period.  (In  this  case  such 
priority  was  given  to  claims  preceding  the 
receiver's  appointment  by  from  nine  to 
eleven  months.)  Southern  R.  Co.  v.  Car- 
negie Steel  Co.  176  U.  S.  257,  20  Sup.  Ct. 
Rep.  347,  44:  458 
Cited  in  Gregj?  v.  Metropolitan  Trust  Co.   197 

U.  S.  188,* 49  L.  ed.  719,  25  Sup.  Ct.  Rep. 
415— First  Nat.  Bank  v.  Pawing,  43  C.  C. 
A.  166,  103  Fed.  184— Illinois  Trust  &  Sav. 
Bank  v.  Doud,  52  L.R.A.  491,  44  C.  C.  A. 
407,  105  Fed.  141 — Guaranty  Trust  Co.  v. 
Galveston  City  R.  Co.  46  C.  C.  A.  315,  107 
Fed.  320. 

143.  Persons  furnishing  to  the  company 
supplies  for  the  machinery  department,  which 
the  receiver,  after  his  appointment,  con- 
tinued to  use,  have  superior  equities  to  those 
of  the  mortgagees,  for  such  supplies,  but  not 
for  material  for  construction  purposes.  Hale 
V.  Frost,  99  U.  S.  389,  25:  419 
Cited  In  Southern  R.  Co.  v.  Carnefde  Steel  Co. 

176  U.  S,  276,  44  L.  ed.  467,  20  Sup.  Ct. 
Rep.  347 — Frank  v.  Denver  &  R.  G.  R.  Co. 
23  Fed.  127 — Farmers'  Loan  &  T.  Co.  v. 
Kansas  City,  W.  &  N.  W.  R.  Co.  53  Fed. 
187 — St.  Louis  Trust  Co.  v.  Riley,  30  L.R.A. 
458.  16  C.  C.  A.  612,  36  U.  S.  App.  100, 
70  Fed.  34 — New  York  Guaranty  &  I.  Co.  v. 
Tacoma  R.  &  Motor  Co.  27  C.  C.  A.  556,  48 
V.  S.  App.  668,  83  Fed.  370— First  Nat. 
Bank  v.  Ewlng,  43  C.  C.  A.  169,  103  Fed. 
186 — Illinois  Trust  &  Sav.  Bank  v.  Doud, 
62  L.R.A.  490,  44  C.  C.  A.  404,  105  Fed. 
138 — Lee  v.  Pennsylvania  Traction  Co.  105 
Fed.  409 — Farmers'  Loan  &  T.  Co.  v.  Amer- 
ican Waterworks  Co.  107  Fed.  26 — Mcll- 
henny  v.  Bina,  80  Tex.  17,  26  Am.  St. 
Rep.  705,   13  S.  W.   655. 

144.  Wages  due  the  employees  of  a  rail- 


road company  within  six  months  immediate- 
ly preceding  the  appointment  of  a  receiver 
are  entitled  to  priority.  Union  Trust  Co. 
V.  Illinois  Midland  R.  Co.  117  U.  S.  434, 
6  Sup.  Ct.  Rep.  809,  29:  963 

died  in  Gregg  v.  Metropolitan  Trust  Co.  197 
U.  S.  187,  49  L.  ed.  719,  25  Sup.  Ct.  Rep. 
415 — Seventh  Nat.  Bank  v.  Shenandoah 
Iron  Co.  35  Fed.  438 — St.  Ix)uls  Trust  Co.  v. 
Riley,  30  L.R.A.  458,  16  C.  C.  A.  613.  36  U. 
S.  App.  100,  70  Fed.  35 — Illinois  Trust  & 
Sav.  Bank  v.  Doud,  52  L.R.A.  494,  44  C. 
C.  A.  411,  105  Fed.  145 — Drennan  v.  Mer- 
cantile Trust  &  D.  Co.  115  Ala.  606.  39  L. 
R.A.  625,  67  Am.  St.  Rep.  72,  23  So.  164— 
Cunningham  Elm  Grove  Zinc  &  Lead  Min. 
Co.  103  Mo.  App.  400,  76  8.  W.  487. 

Imposed  as  terms  of  receivership. 

145.  Where  the  appointment  of  a  receiver 
is  requested,  pending  the  foreclosure  of  a 
railroad  mortgage,  the  court  may,  in  its 
discretion,  as  a  condition  of  issuing  the  neces- 
sary order,  impose  such  terms  in  reference 
to  the  payment  from  the  income,  during  the 
receivership,  of  6utstanding  debts  for  labor, 
supplies,  equipment,  or  permanent  improve- 
ment of  the  mortgaged  property  as  may,  un- 
der the  circumsto,nces  of  the  case,  appear 
reasonable.  Union  Trust  Co.  v.  Souther,  107 
U.  S.  591,  2  Sup.  Ct.  Rep.  295,  27:  488 
Distinguished  In  Hanna  v.  State  Trust  Co.  30 

L.R.A.  204,  16  C.   C.  A.  690,  36  U.   S.   App. 

61,    70   Fed.    6~Raht   v.   Attrlll.   106    N.    Y. 

436,  60  Am.   Rep.  456,   13  N.   E.   282. 

Cited  In  Union  Trust  Co.  v.  Morrison,  125  U. 
S.  612,  31  L.  ed.  831,  8  Sup.  Ct.  Rep.  1004 
— Kneeland  v.  Bass  Foundry  &  Mach.  Works. 
140  U.  S.  597,  35  L.  ed.  545,  11  Sup.  Ct. 
Rep.  857 — Bosworth  v.  St.  Louis  Terminal 
R.  Asso.  174  U.  S.  185,  43  L.  ed.  942.  19 
Sup.  Ct.  Rep.  625 — Gregg  v.  Metropolitan 
Trust  Co.  197  U.  S.  187,  49  L.  ed.  719.  25 
Sup.  Ct.  Rep.  415 — Farmers*  Loan  &  T.  Co. 
V.  Green  Bay,  W.  &  St.  P.  R.  Co.  45  Fed. 
666 — American  Loan  &  T.  Co.  v.  East  Sc 
West  R.  Co.  46  Fed.  10.3 — Bound  v.  South 
Carolina  R.  Co.  47  Fed.  31 — Farmers'  Loan 
&  T.  Co.  V.  Kansas  City,  W.  &  N.  W.  R.  Co. 
53  Fed.  185 — Finance  Co.  v.  Charleston.  C. 
&  C.  R.  Co.  10  C  .C.  A.  326,  8  U.  S.  App. 
547,  62  Fed.  208— The  Kate,  63  Fed.  716— 
St.  Louis  Trust  Co.  v.  Riley.  30  L.R.A.  458, 
16  C.  C.  A.  613,  36  U.  S.  App.  100,  70  Fed. 
35 — Ford  v.  Central  Trust  Co.  17  C.  C.  A. 
32,  .36  U.  S.  App.  203,  70  Fed.  145— W^ood 
V.  New  York  &  N.  E.  R.  Co.  70  Fed.  743 — 
New  York  Secur.  &  T.  Co.  v.  Equitable 
Mortg.  Co.  71  Fed.  559 — .Tones  v.  Central 
Trust  Co.  19  C.  C.  A.  574,  43  U.  S.  App. 
224,  73  Fed.  573— Ames  v.  Union  P.  R.  Co. 
74  Fed.  345 — Farmers'  Loan  ft  T.  Co.  v. 
Northern  P.  R.  Co.  74  Fed.  432— Southern 
R.  Co.  V.  Carnegie  Steel  Co.  22  C.  C.  A. 
291,  42  U.  S.  App.  145.  76  Fed.  49.")— Cen- 
tral Trust  Co.  V.  East  Tennessee,  V.  &  G.  R. 
Co.  26  C.  C.  A.  36,  47  U.  S.  App.  063.  80 
Fed.  629 — Bosworth  v.  Terminal  R.  Asso. 
26  C.  C.  A.  280,  53  U.  S.  App.  .302,  80 
Fed.  971 — New  York  Guaranty  &  Indemnitv 
Co.  v.  Tacoma  R.  &  Motor  Co.  27  C.  C.  A. 
553,  48  U.  S.  App.  668.  83  Fed.  367— Illi- 
nois Trust  &  Sav.  Bank  v.  Doud.  52  L.R.A. 
494.  44  C.  C.  A.  410,  105  Fed.  144— Farm- 
ers* Loan  &  T.  Co.  v.  American  WatcM-works 
Co.  107  Fed.  26 — Gregg  v.  Mercantile  Tru?t 
Co.  48  C.  C.  A.  324,  109  Fed.  226— Mer- 
chants Bank  v.  Moore,  106  Ala.  649.  17  So. 
705 — Drennen  &  Co.  v.  Mercantile  Trust  &  D. 
Co.    115    Ala.    606,    39   L.B.A.    625,    67    Am. 
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St.  Rep.  72,  23  So.  164 — Central  Trust  Co. 
T.  Utah  C.  R.  Co.  16  Utah.  17,  50  Pac.  813 
— Fidelity  Ins.  T.  &  S.  D.  Co.  ▼.  Shenandoah 
Valley  R.  Co.  86  Va.  9,  19  Am.  St.  Rep. 
858,  9  S.  E.  759 — Bellingham  Bay  Improv. 
Co.  V.  Falrhaven  &  N.  W.  R.  Co.  17  Wash. 
377,    49    Pac.    514. 

146.  Where  the  appointment  of  a  receiver 
is  requested,  pending  the  foreclosure  of  a 
railroad  mortgage,  the  court  may  in  its 
discretion,  as  a  condition  of  issuing  the 
necessary  order,  impose  such  terms  in  ref- 
erence to  the  payment  from  the  income, 
during  the  receivership,  of  outstanding  debts 
for  labor,  supplies,  equipment,  or  permanent 
improvement  of  the  mortgaged  property,  as 
may,  under  the  circumstances  of  the  case, 
appear  reasonable,  whether  current  earnings 
have  or  have  not  been  applied  to  pay  the 
mortgage  debt  instead  of  to  current  ex- 
penses. Union  Trust  Co.  v.  Souther,  107 
U.  S.  591,  2  Sup.  Ct.  Rep  295,         27:  488 

147.  The  right  to  impose  terms  does  not 
depend  alone  on  whether  current  earnings 
have  been  used  to  pay  the  mortgage  debt, 
principal  or  interest,  instead  of  current  ex- 
penses. Union  Trust  Co.  of  New  York  v. 
Souther,  107  U.  S.  591,  2  Sup.  Ct.  Rep. 
295,  27:  488 
Fosdick  V  Schall.  99  U.  S.  235,  25:  339 
Cited   In   Union  Trust  Co.  y.   Souther,   107   U. 

8.  594.  27  L.  ed.  489,  2  Sup.  Ct.  Rep.  295 — 
Mori^an's  L..  &  T.  R.  &  S.  S.  Co.  v.  Texas  C. 
R.  Co.  137  U.  S.  197,  34  L.  ed.  634,  11  Sup. 
Ct.  Rep.  61 — Kneeland  v.  Bass  Foundry  & 
Mach.  Works,  140  U.  S.  596,  35  L.  ed.  545, 
11  Sup.  Ct.  Rep.  857 — Compton  v.  Jesup, 
167  U.  S.  31,  42  L.  ed.  66,  17  Sup.  Ct. 
Rep.  795 — Bosworth  v.  Terminal  R.  Asso. 
174  r.  S.  185.  43  L.  ed.  942,  19  Sup.  Ct. 
Rep.  625 — Gregg  v.  Metropolitan  Trust  Co. 
197  U.  S.  188,  49  L.  ed.  719,  25  Sup.  Ct. 
Rep.  415 — Atkins  v.  Petersburg  R.  Co.  3 
Hu^rhes,  313,  Fed.  Cas.  No.  604 — Taylor  v. 
Philadelphia  &  R.  R.  Co.  7  Fed.  379— Cal- 
houn V.  St.  Louis  &  S.  E.  R.  Co.  9  Biss.  331. 

14  Fed.  10 — Dow  v.  Memphis  &  L.  R.  R.  Co. 
20  Fed.  267 — Central  Trust  Co.  ▼.  St.  Louis, 
A.  *  T.  R.  Co.  41  Fed.  554 — American  Bis- 
cuit &  Mfg.  Co.  V.  Klotz,  44  Fed.  725— 
Fioance  Co.  v.  Charleston,  C.  &  C.  R.  Co. 
49  Fed.  694 — Farmers'  Loan  &'  T.  Co.  v. 
Northern  P.  R.  Co.  74  Fed.  432— United 
States  Trust  Co.  v.  Western  Contract  Co.  26 
C.  C.  A.  482,  54  U.  S.  App.  67,  81  Fed. 
464 — Central  Trust  Co.  v.  Chattanooga,  R. 
it  C.  R.  Co.  36  C.  C.  A.  245,  94  Fed.  280 — 
Reinhart  t.  Augusta  Mln.  &  Invest.  Co.  36 
C.  C.  A.  545,  94  Fed.  906 — Cohen  ▼.  Gold 
Creek.  Nevada  Mln.  Co.  95  Fed.  583 — Farm- 
ers' I^an  &  T.  Co.  v.  American  Waterworks 
Co.  107  Fed.  26 — Vila  v.  Grand  Island 
Electric  Light,  Ice  &  Cold  Storage  Co.  68  Neb. 
230.    63   L.R.A.   798,   110  Am.   St.   Rep.    400. 

94  N.  W.  136— Franklin  Trust  Co.  v.  North- 
em  Adirondack  R.  Co.  11  App.  DIv.  254, 
42  N.  Y.  Supp.  211 — Re  Fourth  Report  of 
the  Masters,  14  Phila.  465 — Kx  parte  Brown, 

15  S.  C.  533 — Hunt  v.  Memphis  Gaslight  Co. 

95  Tenn.  143,  31  S.  W.  1006. 

Dependent  on  credit  relied  on. 

148.  A  claim  for  coal  purchased  for  and 
need  in  operatiDg  a  railroad,  when  the  par- 
ties expected  payment  therefor  out  of  the 
current  earnings,  has  preference  over  a  mort- 
gage on  the  road,  in  case  of  a  subsequent 


receivership.  Virginia  &  A.  Coal  Co.  v.  Cen- 
tral R.  &  Bftg.  Co.  170  U.  S.  355,  18  Sup. 
Ct.  Rep.  657,  42:  1068 

Cited  In  Southern  R.  Co.  t.  Carnegie 
Steel  Co.  176  U.  S.  283,  44  L.  ed. 
470,  20  Sup.  Ct.  Rep.  347 — Ruhlender 
V.  Chesapeake,  O.  &  S.  W.  R.  Co.  33  C.  C. 
A.  303.  62  U.  S.  App.  1,  91  Fed.  9— First 
Nat.  Bank  v.  Ewlnpr.  43  C.  C.  A.  166,  103 
Fed.  183-r-GreKK  v.  Mercantile  Trust  Co.  48 
C.  C.  A.  325,  109  Fed.  227— Southern  R.  Co. 
V.  Chapman  Jack  Co.  54  C.  C.  A.  600,  117 
Fed.  42«— Van  Frank  v.  St.  Louis,  C.  G.  & 
Ft.  S.  R.  Co.  89  Mo.  App.  470— Security 
Sav.  &  T.  Co.  V.  Goble,  N.  &  P.  R.  Co.  44 
Or.   375,  74   Pac.  910. 

149.  A  claim  for  coal  purchased  for  and 
used  in  operating  a  railroad,  when  the  par- 
ties expected  payment  thereof  out  of  the 
current  earnings,  is  not  excluded  from  pref- 
erence over  a  mortgage  on  the  road  in  case 
of  a  subsequent  receivership,  because  of  the 
fact  that  the  purchase  was  not  made  by 
the  owner  of  the  road,  but  by  another  party 
who  was  in  control  and  operation  thereof 
under  a  lease,  without  protest  or  interfer- 
ence by  the  bondholders.  Virginia  &  A. 
Coal  Co.  V.  Central  R.  &  Bkg.  Co.  170  U.  S. 
355,  18  Sup.  Ct.  Rep.  657,  42:  1068 
Cited  In   Felton  v.  Cincinnati,  37  C.  C.  A.  94, 

95  Fed.  342 — Stewart  v.  Wisconsin  C.  R.  Co. 
95  Fed.  578. 

• 

150.  A  creditor  contracting  upon  the  re- 
sponsibility of  a  railroad  company,  and  not 
in  reliance  upon  the  interposition  of  a  court 
of  equity,  is  not  entitled  to  priority  over 
contract  liens.  Thomas  v.  Western  Car  Co. 
149  U.  S.  95,  13  Sup.  Ct.  Rep.  824,  37:  663 
Cited  In  New  York,  P.  &  O.  R.  Co.  v.  New  York, 

L.  E.  &  W.  R.  Co.  58  Fed.  281 — Southern 
R.  Co.  V.  Ensign  Mfg.  Co.  54  C.  C.  A.  594, 
117  Fed.  422 — Atlantic  Trust  Co.  v.  Dana, 
62  C.  C.   A.  675,  128   Fed.   227. 

151.  Demanding  and  receiving  collateral 
security  to  a  large  amount  from  a  railroad 
company  for  a  debt  on  account  of  rails  to 
be  used  in  repairing  the  road  is  a  circum- 
stance tending  to  show  that  the  seller  did 
not  regard  itself  as  entitled  to  an  equitable 
claim  upon  net  earnings  in  preference  to 
mortgage  creditors  who  relied  on  the  general 
credit  of  the  railroad  company.  Lackawanna 
Iron  &  Coal  Co.  v.  Farmers'  Loan  &  T.  Co, 
176    U.    S.    298,    20    Sup.    Ct.    Rep.    363, 

44:  475 

Reserved  by  decree  of  sale. 

152.  The  right  to  assert  a  claim  agp*  t 
the  property  of  a  railroad  company  or  its 
income,  in  preference  to  mortgage  debts,  is 
not  at  all  affected  by  the  sale  of  the  prop- 
erty held  by  receivers,  or  by  the  fact  of  its 
transfer  to  a  purchaser,  where  the  rights  of 
rtucli  claimants  are  e-xpressly  reserved  by 
the  court  in  the  decree  of  sale  and  the  or- 
der confirming  the  sale.  Southern  R.  Co.  v. 
Carnegie  Steel  Co.  176  U.  S.  257,  20  Sup. 
Ct.  Rep.  347,  44:  458 

Rights  resultant  on  diversion  of  funds. 

153.  If  current  earnings  are  used  for  the 
benefit  of  mortgage  creditors  before  current 
expenses  are  paid,  the  mortgage  security  is 
chargeable   in   equity   with    the    restoration 
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of  th«  fund  which  has  been  thus  improp- 
erly applied  to  their  use.  Burnham  v.  Bowen, 
111  U.  S.  776,  4  Sup.  Ct.  Rep.  675,  28:  596 
Fosdick  V.  Schall,  99  U.  S.  235,  25:  339 

Union  Trust  Co.  v.  Illinois  Midland  R.  Co. 

117  U.  S.  434,  29:  963 

Disthif/uiahed  In  Bound  y.   South  Carolina  R. 

Co.  50  Fed.  314. 

Cited  in  Union  Trust  Co.  v.  Illinois  Midland 
U.  Co.  117  U.  S.  462,  20  L.  ed.  973,  6  Sup. 
Ct.  Rep.  809 — T'nion  Trust  Co.  v.  Morrison, 
12.-  U.  S.  612.  31  L.  ed.  831,  8  Sup.  Ct.  Rep. 
1004— Quincy.  M.  &  P.  R.  Co.  v.  Humphreys, 
145  T:.  S.  103.  36  L.  ed.  839.  12  Sup.  Ct. 
Rep.  787 — Soutiiern  R.  Co.  v.  Carnegie  Steel 
Co.  176  U.  S.  277.  44  L.  ed.  468.  20  Sup.  Ct. 
Rep.  347 — Stewart  v.  Potomac  Ferry  Co.  5 
Hughes,  383,  12  Fed.  305— Farmers'  Loan 
&  T.  Co.  V.  Vlcksburg  &  M.  R.  Co.  33  Fed. 
783— George  v.  St.  Louis  Cable  &  W.  R.  Co. 
44  Fed.  120 — Farmers'  Loan  &  T.  Co.  v. 
Green  Bay,  W.  &  St.  P.  R.  Co.  45  Fed.  665 
— Central  Trust  Co.  v.  Wabash,  St.  L.  & 
P.  R.  Co.  46  Fed.  30 — Finance  Co.  v. 
Charleston,  C.  &  C.  R.  Co.  48  Fed.  189 — 
Cutting  V.  Tavares,  O.  &  A.  R.  Co.  9  C.  0. 
A.  408,  23  U.  S.  App.  363,  61  Fed.  ISO- 
Farmers'  Loan  &  T.  Co.  v.  Northern  P.  R.  Co. 
68  Fed.  38 — Snively  v.  Loom  is  Coal  Co.  69 
Fed.  205 — Whlteley  v.  Central  Trust  Co.  34 
L.R.A.  305,  22  C.  C.  A.  70,  43  U.  S.  App. 
643,  76  Fed.  77 — Southern  R.  Co.  v.  Carnegie 
Steel  Co.  22  C.  C.  A.  291,  42  U.  8.  App.  145, 
76  Fed.  495— Southern  R.  Co.  v.  Tillett,  22 
C.  C.  A.  305,  42  U.  S.  App.  173,  76  Fed.  509 
— Atlantic  Trust  Co.  v.  Woodbrldge  Canal 
A  Irrlg.  Co.  79  Fed.  40 — Bosworth  v.  Ter- 
minal R.  Asso.  26  C.  C.  A.  280.  63  U.  S. 
App.  302,  80  Fed.  971— Ruhlender  ▼.  Chesa- 
peake, O.  &  S.  W.  R.  Co.  33  C.  C.  A.  305, 
62  U.  S.  App.  1,  91  Fed.  11— Hllnols  Trust 
&  Sav.  Bank  v.  Doud.  52  L.R.A.  486,  44  C. 
C.  A.  397,  105  Fed,  132— Gregg  v.  Mercan- 
tile Trust  Co.  48  C.  C.  A.  326.  109  Fed. 
228 — Fidelity  Ins.  Trust  ft  8.  D.  Co.  v.  Nor- 
folk ft  W.  R.  Co.  114  Fed.  392— Southern 
R.  Co.  V.  Ensign  Mfg.  Co.  54  C.  C.  A.  594, 
117  Fed.  420 — Barstow  v.  Pine  Bluff,  M.  ft 
N.  O.  R,  Co.  57  Ark.  338,  21  8.  W.  652— 
Mersick  ▼.  Hartford  ft  W.  H.  Horse  R.  Co. 
76  Conn.  19,  100  Am.  St.  Rep.  977,  55  Atl. 
664 — First  Nat.  Bank  v.  Wyman,  16  Colo. 
App.  472,  66  Pac.  456— Cambria  Iron  Co.  v. 
Union  Trust  Co.  (Union  Trust  Co.  v.  Rich- 
mond City  R.  Co.)  154  Ind.  305,  48  L.R.A. 
48,  55  N.  B.  745— Mobile  &  O.  R.  Co.  v. 
Davis,  62  Miss.  277 — Metropolitan  Trust  Co. 
V.  Tonawanda  Valley  ft  C.  R.  Co.  40  Hun, 
86 — Security  Sav.  ft  T.  Co.  v.  Goble  N.  ft 
P.  R.  Co.  44  Or.  374,  74  Pac.  919— Kelsey 
▼.  Philadelphia  ft  R.  R.  Co.  18  Phila.  542, 
44  Phlla.  Leg.  Int.  36.5 — Frazier  v.  East 
Tennessee,  V.  ft  G.  R.  Co.  88  Tenn.  165,  12 
8.  W.  537— Lock  v.  Franklin  ft  H.  Turnp.  Co. 
100  Tenn.  173,  47  S.  W.  133— Texas  P.  R. 
Co.  V.  Johnson,  76  Tex.  431,  18  Am.  St. 
Rep.  60,  13  8.  W.  463— Central  Trust  Co. 
▼.  Utah  C.  R.  Co.  16  Utah,  17,  50  Pac.  813 
— Fidelity  Ins.  Trust  ft  S.  D.  Co.  v.  Shenan- 
doah Valley  R.  Co.  86  Va.  9,  19  Am.  St. 
Rep.  858,  9  S.  E.  759. 

154.  Mortgage  securities,  upon  which  cur- 
rent earnings  of  an  insolvent  railroad  com- 
pany are  applied  before  current  expenses  are 
paid,  are  chargeable  in  equity  with  restora- 
tion of  the  fund  so  misapplied.  St,  Louis, 
A.  ft;  T.  H.  R.  Co.  v.  Cleveland,  C.  C.  ft  I. 
R.  Co.  125  U.  S.  658,  8  Sup.  Ct.  Rep.  1011, 

31 :  832 
Cited  In  Toledo.  D.  ft  B.  R.  Co.  v.  Hamilton, 

134   U.   8.   302.   33   L.   ed.   908,   10   Sup.   Ct. 


Rep.  546 — Kneeland  ▼.  American  Loan  ft  T. 
Co.  136  U.  8.  96,  34  L.  ed.  383,  10  Sup. 
Ct.  Rep.  950 — Morgan's  L.  ft  T.  R.  ft  S.  8. 
Co.  V.  Texas  C.  R.  Co.  137  U.  8.  199,  34 
L.  ed.  635,  11  Sup.  Ct.  Rep.  61 — Farmcre' 
Loan  ft  T.  Co.  ▼.  Green  Bay,  W.  ft  St.  P. 
R.  Co.  45  Fed.  665— Central  Trust  Co.  v. 
Wabash,  St.  L.  ft  P.  R.  Co.  46  Fed.  29— 
Finance  Co.  ▼.  Charleston,  C.  ft  C.  R.  Co. 
52  Fed.  527— Clyde  v.  Richmond  ft  D.  R. 
Co.  56  Fed.  541 — Farmers'  Loan  ft  T.  Co. 
V.  Northern  P.  R.  Co,  68  Fed.  38 — Jones  ▼. 
Central  Ti  ist  Co.  19  C.  C.  A.  574,  43  U.  8. 
App.  224,  73  Fed.  573 — Rhode  Island  Locomo- 
tive Works  V.  Continental  Trust  Co.  47  C. 
C.  A.  151,  108  Fed.  9 — Gregg  v.  Metropoll- 
tan  Trust  Co.  59  C.  C.  A.  639,  124  Fed. 
723 — Barstow  v.  Pine  Bluff,  M.  ft  N.  O.  R. 
Co.  57  Ark.  338,  21  8.  W.  Q52— Mersick  v. 
Hartford  ft  W.  H.  Horse  R.  Co.  76  Conn. 
20,  100  Am.  St.  Rep.  977,  55  Atl.  664 — 
Security  Sav.  ft  T.  Co.  v.  Goble,  N,  ft  P.  R. 
Co.  44  Or.  374.  74  Pac.  919 — Lltzenberger 
V.  Jarvis  Conklin  Trust  Co.  8  Utah,  19,  28 
Pac.  871— Fidelity  Ins.  Trust  ft  8.  D.  Co.  v. 
Shenandoah  Valley  R.  Co.  86  Va.  9,  19  Am. 
St.  Rep.  858,  8  8.  E.  759. 

155.  A  diversion  of  railroad  income  from 
the  payment  of  a  current  debt,  such  as  the 
price  of  rails  needed  to  keep  the  road  in 
proper  repair,  by  using  the  money  for  the 
benefit  of  mortgage  creditors  in  paying  for 
permanent  improvements,  rentals,  and  inter- 
est on  the  mortgage  debt,  entitles  those  who 
have  claims  for  such  current  debts  to  have 
their  claim  of  priority  over  the  mortgage 
creditors  in  the  distribution  or  application 
of  the  net  earnings  of  the  company  enforced 
against  the  mortgaged  property  or  its  pro- 
ceeds. Southern  R.  Co.  v.  Carnegie  Steel 
Co,  176  U.  S.  257,  20  Sup.  Ct.  Rep.  347, 

44:458 
Cited  In  Westinghouse  Air  Brake  Co.  ▼.  Kan- 
sas City  Southern  R.  Co.  71  C.  C.  A.  6,  137 
Fed.  31— Le  Hote  v.  Boyet.  85  Miss.  642. 
.38  So.  1 — Security  Sav.  ft  T.  Co.  v.  Goble, 
N.  ft  P.  R.  Co.  44  Or.  376.  74  Pac.  919. 

156.  Wliere  the  lessee  applies  the  earnings 
of  the  road  on  mortgage  bonds,  leaving  the 
rent  unpaid,  the  equity  of  the  lessor,  if  it 
exists,  is  against  the  holder  of  such  first 
mortgage  bonds,  and  not  against  the  pro- 
ceeds on  foreclosure  sale  of  the  railroad. 
St.  Louis,  A.  ft  T.  H.  R.  Co.  v.  Cleveland,  C. 
C.  &  I.  R.  Co.  125  U.  S.  658,  8  Sup.  Ct. 
Rep.  1011,  31:832 
Distinyuiahed  in  Central  Trust  Co.  T.  Charlotte, 

C.  ft  A.  R.  Co.  65  Fed.  267. 

died  In  Southern  R.  Co.  ▼.  Carnegie  Steel  Co. 
176  U.  S.  282,  44  L.  ed.  469.  20  Sup.  Ct. 
Rep.  347 — Central  Trust  Co.  v.  Charlotte. 
C.  ft  A.  R.  Co.  65  Fed.  270 — SI.  Louis  Trust 
Co.  v.  Rliey,  30  L.R.A.  459,16  C.  C.  A.  613, 
36  U.  S.  App.  100,  70  Fed.  85 — Wood  ▼. 
New  York  ft  N.  E.  R.  Co.  70  Fed.  743 — 
Farmers'  Loan  ft  T.  Co.  v.  Detroit,  B.  C.  ft 
A.  R.  Co.  71  Fed.  37 — Ames  v.  Union  P.  R.  Co. 
73  Fed.  57 — Atlantic  Trust  Co.  v.  Woodbrldge 
Canal  ft  Irrig.  Co.  79  Fed.  40— Central 
Trust  Co.  V.  East  Tennessee,  V.  ft  G.  R.  Co. 
26  C.  C.  A.  33,  47  U.  8.  App.  663.  80  Fe<l. 
625 — New  York  Guaranty  ft  Indemnity  Co. 
V.  Tacoma,  R.  ft  Motor  Co.  27  C.  C.  A.  553. 
48  U.  8.  App.  668,  83  Fed.  867— Illinois 
Trust  ft  Sav.  Bank  v.  Dood.  52  L.R.A.  491, 
44  C.  C.  A.  406.  105  Fed.  141— I^ee  v.  Penn- 
sylvania Traction  Co.  105  Fed.  409 — 
Farmers'  Loan  ft  T.  Co.  r.  American  Water- 
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works  Co.  107  Fed.  28 — Gre^rff  v.  Mercantile 
Trust  Co.  48  C.  C.  A.  326.   109   Fed.  228. 

157.  The  equity  of  a  current  supply  claira- 
ajit  in  subsequent  income  arising  from   the 
operation  of  a  railroad  in  a  receiver's  hands 
is  not  affected  by  the  fact  that  its  income 
had   been    misappropriated   and   diverted    to 
uses  not  beneficial  to  the  mortgagees,  nor  to 
the  maintenance  or  preservation  of  the  prop- 
erty.    Virginia  &  A.  Coal  Co.  v.  Central  R. 
&   Bke.   Co.   170  U.   S.    355,    18    Sup.    Ct 
Rep.  657.  42:  1068 
Citrfl  In   Grand  Tnmk  R.  Co.  v.  Central  Ver- 
mont  R.  Co.  88  Fed.  621 — Merslck  v.  Hart- 
ford &  W.  H.  Horse  R.  Co.  76  Conn.  21,  100 
Am.  St.  Rep.  077.  55  Atl.  664. 

Waiver  of  t>riorlty. 

158.  It  ii«  no  waiver  of  claim  for  a  cur- 
rent operating  debt  on  the  fund  in  the  re- 
ceiver's hands,  to  renew  at  maturity,  for 
the  convenience  of  the  holder,  the  business 
paper  which  represents  the  debt.  Burnham 
V.  Bowen,  111  U.  S.  776,  4  Sup.  Ct.  Rep. 
675.  28:  596 

159.  A  court  of  equity  will  not  visit  up- 
on innocent  parties  dealing  with  a  receiver 
within  the  authority  of  its  orders  conse- 
quences which  result  from  the  inequitable 
nejrligence  and  supineness  of  a  party  to  the 
suit,  or  those  represented  by  him.  Milten- 
berger  v.  Logansport,  C.  &  S.  W.  R.  Co.  106 
T'.  S.  286.  1  Sup.  Ct.  Rep.  140,         27:  117 

3.  Certificates    and   Mortgages   hy   BC' 

ceiver. 

Appealability  of  Order  for  Issuance  of,  see 
Appeal  and  Error,  164,  165. 

Estoppel  to  Claim  Priority  over  Certificates, 
see  Estoppel,  3. 

Right  of  Mortgage  Bondholders  to  Ques- 
tion Validity  of  Certificates,  see  Mort- 
gage, 162. 

See  also  supra,  96. 

160.  A  court  of  equity  has  power  to  ap- 
point managing  receivers  of  a  railroad,  and 
to  authorize  them  to  raise  money  necessary 
for  its  preservation  and  management,  and 
make  the  same  a  first  lien  thereon.  Wallace 
T.  Loomis.  97  U.  8.  146,  24:895 
Union  Trust  Co.  v.  Illinois  Midland  R.  Co. 

117  U.  8.  434,  6  Sup.  Ct.  Rep.  809, 

29:  963 
Union  Trust  Co.  y.  Souther,  107  U.  S.  591, 

2  Sup.  Ct.  Rep.  295,  27:  488 

Miltenberger  v.  Logansport,  C.  &  S.  W.  R.  Co. 

106  U.  S.  286,  1  Sup.  Ct.  Rep.  140, 

27:  117 
Fosdick  y.  Schall,  99  U.  S.  235,  25:  339 
Hale   v.   Frost,  99  U.  S.  389,  25:  419 

DMinffui9hed  in  Hanna  y.  State  Trust  Co.  30 

L.R.A.  204,   16  C.  C.  A.  590.  36  V.  8.  App. 

61,  70  Fed.  6 — Central  Trust  Co.  v.  Mariottn 

&  N.   O.   R.   Co.   21   CCA.   304,   41   U.    S. 

App.  339,   75  Fed.  205 — Intematlonnl  Trust 

Co.  v.  United  Coal  Co.  27  Colo.  254,  83  Am. 

St.   Rep.    .59,   60  Pac.   621— Rah t   v.    Attrlll, 

106  N.    Y.   436,  60  Am.  Rep.  456,   13  N.  E. 

282. 

died  in  Barton  t.  Barbonr.  104  XT.  8.  136,  26 
Lb   ed.   677 — Miltenberger  t.   Logansport,   C 


&  S.  W.  R.  Co.  106  U.  S.  809,  27  L.  ed.  126, 
1  Sup.  Ct.  Rep.  140 — Union  Trust  Co.  v. 
Illinois  Midland  R.  Co.  117  U.  S.  454,  29 
L.  ed.  970,  6  Sup.  Ct.  Rep.  809 — St.  Louis. 
A.  &  T.  H.  R.  Co.  V.  Cleveland,  C  C  A  I. 
R.  Co.  125  U.  S.  673,  31  L.  ed.  837,  8  Sup. 
Ct.  Rep.  1011 — Brown.  B.  &  Co.  y.  Lake 
Superior  Iron  Co.  134  U.  S.  534.  33  L.  ed. 
1024,  10  Sup.  Ct.  Rep.  604 — Kneeland  t. 
Bass  Foundry  &  Mach.  Works,  140  U.  S. 
597,  35  L.  ed.  545,  11  Sup.  Ct.  Rep.  857 — 
Kneeland  v.  Luce,  141  U.  S.  508,  35  L.  ed. 
836,  12  Sup.  Ct.  Rep.  32— Quincy,  M.  &  P. 
R.  Co.  V.  Humphreys,  145  U.  S.  104,  36  L. 
ed.  639,  12  Sup.  Ct.  Rep.  787— United  States 
Trusf  Co.  V.  Wabash  Western  R.  Co.  150  U. 
S.  304,  37  L.  ed.  1090,  14  Sup.  Ct.  Rep. 
86 — Gregg  y.  Metropolitan  Trust  Co.  197 
U.  S.  192,  49  L.  ed.  721,  25  Sup.  Ct.  Rep. 
415 — Credit  Co.  v.  Arkansas  C  R.  Co.  5 
McCrary,  26,  15  Fed.  49 — Blair  v.  St.  Louis, 
H.  &  K.  R.  Co.  19  Fed.  862 — Dow  v.  Mem- 
phis &  L.  R.  Co.  20  Fed.  267 — Central  Trust 
Co.  V.  Texas  &  St.  L.  R.  Co.  22  Fed.  136 — 
Farmers  Loan  &  T.  Co.  v.  Vicksburg  &  M.  R. 
Co.  33  Fed.  783 — Seventh  Nat.  Bank  v. 
Shenandoah  Iron  Co.  35  Fed.  438 — Invest- 
ment Co.  V.  Ohio  &  N.  W.  R.  Co.  36  Fed. 
62 — Thomas  v.  Peoria  &  R.  I.  R.  Co.  36  Fed. 
818 — Farmers'  Loan  &  T.  Co.  v.  Grape  Creek 
Coal  Co.  16  L.R.A.  004,  60  Fed.  482— Mer- 
cantile Trust  Co.  V.  Kanawha  &  O.  R.  Co.  5U 
Fed.  877 — Clyde  v.  Richmond  &  D.  R.  Co. 
56  Fed.  541— Mercantile  Trust  Co.  v.  Kana- 
wha &  O.  R.  Co.  7  C  C  A.  12,  16  U.  S.  App. 
37,  58  Fed.  15— Fidelity  Ins.  Trust  &  S.  I). 
Co.  V.  Roanoke  Iron  Co.  68  Fed.  624 — Ames 
y.  Union  P.  R.  Co.  74  Fed.  345— Centrnl 
Trust  Co.  T.  Marietta  &  N.  G.  R.  Co.  21  C 
C  A.  300,  41  U.  S.  App.  339,  75  Fed.  202 
— Moore  v.  Southern  States  Land  &  Timber 
Co.  83  Fed.  400 — Baltimore  Bldg.  &  L. 
Asso.  V.  Alderson,  32  C  C  A.  547,  61  U.  S. 
App.  636,  90  Fed.  147 — Farmers'  Loan  & 
T.  Co.  V.  Stuttgart  &  A.  R.  Co.  106  Fed.  567 
— Bibber- White  Co.  y.  White  River  Val- 
ley Electric  R.  Co.  63  C.  C  A.  286, 
115  Fed.  700 — International  Trust  Co.  v. 
United  Coal  Co.  27  Colo.  254,  83  Am. 
St.  Rep.  59,  60  Pac.  621 — ^Denison  & 
N.  R.  Co.  y.  Raney-Alton  Mercantile  Co. 
8  Ind.  Terr.  145,  53  S.  W.  496— Blythe  v. 
Gibbons,  141  Ind.  342,  35  N.  E.  557 — Snow 
y.  Wlnslow,  64  Iowa,  206.  6  N.  W.  191— 
Van  Frank  y.  St.  Louis,  C.  O.  &  Ft.  S.  R. 
Co.  89  Mo.  App.  469 — Cunningham  y.  Elm 
Grove  Zinc  &  Lead  Min.  Co.  103  Mo.  App. 
400,  76  S.  W.  487 — Hooper  v.  Central  Trust 
Co.  81  Md.  591,  29  L.R.A.  272,  32  Atl.  505 — 
Vanderbllt  v.  Central  R.  Co.  43  N.  J.  Eq. 
682,  12  Atl.  188 — Meti*opolItan  Trust  Co. 
y.  Tonawanda  Valley  &  C  R.  Co.  40  Hun. 
86 — Hilton  Bridge  Constr.  Co.  v.  Foster,  26 
Misc.  343,  57  N.  Y.  Supp.  140— Rochester 
Trust  &  S.  D.  Co.  v.  Rochester  &  I.  R.  Co. 
29  Misc.  228,  60  N.  Y.  Supp.  409— Town- 
send  V.  Oneonta,  C  &  R.  S.  R.  Co.  88  App. 
DIv.  215,  84  N.  Y.  Supp.  427— Rnht  v.  At- 
trlll, 106  N.  Y.  436,  60  Am.  Rep.  456,  13 
N.  B.  282— Vilas  v.  Page,  106  N.  Y.  452,  13 
N.  E.  743 — Farmers'  Loan  Co.  v.  Oregon 
Pac.  R.  Co.  31  Or.  246,  38  L.R.A.  426,  65 
Am.  St.  Rep.  822,  48  Pac.  706 — Lewis  v. 
Germantown,  N.  &  P.  R.  Co.  16  Phila.  618, 
39  Phila.  Leg.  Int.  15 — Kelsey  v.  Philadelphia 
&  R.  R.  Co.  44  Phila.  Leg.  Int.  365— Mis- 
souri K.  &  T.  R.  Co.  V.  Chilton,  7  Tex.  Civ. 
App.  104,  27  S.  W.  272 — Karapmann  v.  Sul- 
livan, 26  Tex.  Civ.  App.  312,  63  S.  W.  173 
— International  &  G.  N.  R.  Co.  v.  Coolidge, 
26  Tex.  Civ.  App.  600,  62  S.  W.  1097— 
Giles  y.  Stanton.  86  Tex.  626,  26  S.  W.  615 
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— Glbert  ▼.  Washington  City,  V.  M.  &  G.  S. 
R.  Co.  33  Gratt.  603— Fidelity  Ins.  T.  & 
S.  D.  Co.  V.  Shenandoah  Valley  R.  Co.  86 
Va.  9,  19  Am.  St.  Rep.  858,  9  S.  E.  759— 
Kara  V.  Rorer  Iron  Co.  86  Va.  759.  11  B. 
E.  431 — Osborae  v.  Big  Stone  Gap  Colliery 
Co.  96  Va.  67,  30  S.  E.  446 — Fidelity  Ins. 
Trust  &  S.  D.  Co.  ▼.  Shenandoah  Valley  R. 
Co.  33.  W.  Va.  788,  11  S.  E.  68. 

161.  A  court  which  appoints  a  receiver  of 
railroad  property  j>  ly  contract  debts  neces- 
sary for  the  operation  of  the  road,  either  for 
labor,  supplies,  or  rentals,  and  make  such  ex- 
penses a  prior  lien  on  the  property,  itself. 
Knceland  v.  Bass  Foundry  &  Mach.  Works, 
140   U.    S.    592,   11    Sup.    Ct.   Rep.    857, 

35:  543 
Kneeland  v.  American  Loan  &  T.  Co.  136  U. 

S.  89,  10  Sup.  Ct.  Rep,  950,  34:  379 
Difttinguiahed    In    International    Trust    Co.    v. 

TTnltPd  Coal  Co.  27  Colo.  256,  83  Am.  St.  Rep. 

59,  60  Pac.   621 — George  v.  St.  Louis  Cable 

&  W.  R.  Co.  44  Fed.  120. 

Cited  in  Morgan's  L.  &  T.  R.  &  S.  S.  Co.  r.  Tex- 
as C.  R.  Co.  137  U.  S.  199,  34  L.  ed.  635,  11 
Sup.  Ct.  Rep.  61 — Kneeland  v.  American 
Loan  &  T.  Co.  138  U.  S.  510.  34  L.  ed.  1053, 
11  Sup.  Ct.  Rep.  426 — Kneeland  v.  Lawrence 
Bros.  140  U.  S.  212,  35  L.  ed.  493.  11  Sup. 
Ct.  Rop.  786 — Quincy,  M.  &  P.  R.  Co.  v. 
Humphreys,  145  U.  S.  104,  36  L.  ed.  640,  12 
Sup.  Ct.  Rep.  787— The  Resolute.  168  U.  S. 
441,  42  L.  ed.  536,  18  Sup.  Ct.  Rep.  112— 
Virginia  &  A.  Coal  Co.  v.  Central  R.  & 
Bkg.  Co.  170  U.  S.  370,  42  L.  ed.  1073,  18 
Sup.  Ct.  Rep.  657 — Central  Trust  Co.  v.  Wa- 
bash, St.  L.  &  P.  R.  Co.  46  Fed.  29— Bound 
V.  South  Carolina  R.  Co.  47  Fed.  31 — Farm- 
ers* Ixjan  &  T.  Co.  v.  Grape  Creek  Coal  Co. 
16  L.R.A.  604,  50  Fed.  482— Park  v.  New 
York,  L.  B.  &  W.  R.  Co.  57  Fod.  803— Fi- 
nance Co.  V.  Charleston,  C.  &  C.  R.  Co.  10 
C.  C.  A.  326,  8  U.  S.  App.  547.  62  Fed.  208— 
The  Kate,  63  Fed.  716 — Central  Trust  Co.  v. 
Charlotte.  C.  &  A.  R.  Co.  05  Fed.  288— The 
Willamette  Valley.  13  C.  C.  A.  639.  29  U. 
S.  App.  447,  66  Fed.  560— Wood  v.  New 
York  &  N.  E.  R.  Co.  70  Fed.  743 — Farmers' 
Loan  &  T.  Co.  v.  Detroit.  B.  C.  &  A.  R.  Co. 
71  Fed.  37 — St.  Louis  S.  W.  R.  Co.  v.  Hol- 
brook.  19  C.  C.  A.  387,  41  U.  S.  App.  33,  73 
Fed.  115 — Carswell  v.  Farmers'  Loan  &  T. 
Co.  20  C.  C.  A.  285,  43  U.  S.  App.  300.  74 
Fed.  91 — New  England  R.  Co.  v.  Carnegie 
Steel  Co.  21  C.  C.  A.  224.  33  U.  S.  App.  491. 
75  Fed.  59 — Whitely  ▼.  Central  Trust  Co.  34 
L.R.A.  305.  22  C.  C.  A.  71.  43  U.  S.  App. 
643,  76  Fed.  77 — Southern  R.  Co.  v.  Carne- 
gie Steel  Co.  22  C.  C.  A.  291,  42  U.  S.  App. 
145.  76  Fed.  495— Atlantic  Trust  Co.  ▼. 
Woodbridge  Canal  &  Irrlg.  Co.  79  Fed.  42 — 
New  York  Guaranty  &  I  Co.  v.  Tacoma  R.  ft 
Motor  Co.  27  C.  C.  A.  553,  48  U.  S.  App.  668, 
83  Fed.  369 — Rub  lender  v.  Chesapeake  O. 
&  S.  W.  R.  Co.  33  C.  C.  A.  305.  62  U.  S. 
App.  1.  91  Fed.  11 — Sayings  ft  T.  Co.  v. 
Bear  Valley  Irrlg.  Co.  93  Fed.  341 — In- 
ternational Trust  Co.  V.  T.  B.  Townsend 
Brick  ft  Contracting  Co.  37  C.  C.  A.  400, 
95  Fed.  860 — Maryland  Steel  Co.  v.  Gettys- 
burg Electric  R.  Co.  99  Fed.  153 — 
Royal  Trust  Co.  v.  Washburn,  B.  ft 
I  River  R.  Co.  57  C.  C.  A.  33.  120 
Fed.  13 — Drennen  v.  Mercantile  Trust  ft  D. 
Co.  115  Ala.  606.  39  L.R.A.  625.  67  Am. 
St.  Rep.  72,  23  So.  164— Illinois  Trust  ft 
Sav.  Bank  t.  Pacific  R.  Co.  115  Cal.  295. 
47  Pac.  60 — Central  Trust  Co.  t.  Thurman, 
94  Ga.  742,  20  S.  E.  141— Smith  r.  Sioux 
City  Nursery  ft  Seed  Co.   109  Iowa,  55,  79 


N.  W.  457— Wall  ▼.  Piatt,  169  Mass.  401,. 
48  N.  E.  270 — Vette  v.  Leonorl.  42  Mo.  App. 
225— Van  Frank  v.  St.  Louis,  C.  G.  &  Ft. 
S.  R.  Co.  89  Mo.  App.  409 — McCornack  v. 
Salem  R.  Co.  34  Or.  549,  50  Pac.  518 — 
Missouri  K.  &  T.  R.  Co.  v.  Chilton,  7  Tex. 
Civ.  App.  194,  27  S.  W.  272— Spelser  ▼. 
Merchants'  Exch.  Bank,  110  Wis.  520,  8(^ 
N.  W.  243. 

162.  Receivers*  certificates  issued  for  oper- 
ating expenses  of  a  railroad  are  entitled  to  a 
first  lien  upon  the  income  and  property  of 
the  road.  Union  Trust  Co.  v.  Illinois  Mid- 
land R.  Co.  117  U.  S.  434,  6  Sup.  Ct.  Rep. 
809,  29:  963 
Cited   In    Bosworth   v.    St.    Louis   Terminal   R. 

Asso.  174  U.  S.  185,  43  L.  ed.  942.  19  Sup. 
Ct.  Rep.  625 — Farmers*  Loan  &  T.  Co.  v. 
Vlcksburg  &  M.  R.  Co.  33  Fed.  783 — Farm- 
ers' Loan  &  T.  Co.  v.  Grape  Creek  Coal  Co, 
10  L.R.A.  604,  50  Fed.  482 — .Tones  v.  Cen- 
tral Trust  Co.  19  C.  C.  A.  674,  43  U.  S. 
App.  224.  73  Fed.  573 — Ames  v.  Union  P. 
R.  Co.  74  Fed.  345 — Bosworth  v.  Terminal 
R.  Asso.  26  C.  C.  A.  280,  53  U.  S.  App. 
302.  80  Fed.  971 — California  Safe-Deposit 
&  T.  Co.  V.  Yakima  Invest.  Co.  82  Fed. 
544 — New  York  Guaranty  ft  I.  Co.  v.  Tacoma 
R.  ft  Motor  Co.  27  C.  C.  A.  553,  48  V.  8. 
App.  668,  83  Fed.  367 — Cleveland,  C.  &  S. 
R.  Co.  V.  Knickerbocker  Trust  Co.  86  Fed. 
77 — Felton  v.  Cincinnati,  37  C.  C.  A.  94.  95 
Fed.  342 — First  Nat.  Bank  v.  Ewlng.  43 
C.  C.  A.  166,  103  Fed.  183 — Farmers'  Loan 
ft  T,  Co.  V.  American  Waterworks  Co.  107 
Fed.  28 — Gregg  v.  Mercantile  Trust  Co.  48 
C.  C.  A.  326,  109  Fed.  228— International 
Trust  Co.  V.  United  Coal  Co.  27  Colo.  254. 
83  Am.  St.  Rep.  69,  60  Pac.  621-  Van 
Frank  v.  St.  Louis,  C.  G.  ft  Ft.  S.  R.  Co.  89 
Mo.  App.  469 — Guarantee  Trust  ft  S.  D.  Co. 
V.  Philadelphia  R.  ft  N.  B.  R.  Co.  31  App. 
DIv.  513,  52  N.  Y.  Supp.  11(V— Passage  v. 
Dansville  ft  Mt.  M.  R.  Co.  41  App.  DIv.  186. 
58  N.  Y.  Supp.  770 — Vilas  v.  Page,  106  N. 
Y.  452.  13  N.  E.  743— Mcllhenny  v.  Blnis, 
80  Tex.  18,  26  Am.  St.  Rep.  705.  13  S.  W. 
655 — International  ft  G.  N.  R.  Co.  v.  Cool- 
Idge.  26  Tex.  Civ.  App.  599,  02  S.  W.  1097 
— Fidelity  Ins.  T.  ft  S.  D.  Co  v.  Shenan- 
doah Valley  R.  Co.  33  W.  Va.  788,  11  S.  E. 
58. 

163.  Receivers'  certificates  for  neco^.'^ary 
repairs  are  entitled  to  priority  of  payment 
over  senior  mortj^age  bonds.  L'nion  Tru^t 
Co.  V.  Illinois  Midland  R.  Co.  117  U.  S. 
434,  6  Sup.  Ct.  Rep.  809,  29:  963 
Cited  In   Royal  Trust  Co.  v.   Washburn.    B.   ft 

I.  River  R.  Co.  57  C.  C.  A.  .13,  120  Fed. 
13 — Franklin  Trust  Co.  v.  Northern  Adiron- 
dack R.  Co.  11  App.  DIv.  254,  42  N.  Y. 
Supp.  211 — Hilton  Bridge  C)nstr.  Co.  v. 
Foster,  26  Misc.  343,  57  N.  Y.  Supp.  140 — 
Re  New  Paltz  ft  W.  Valley  R.  Co.  27  Misc. 
452,  59  N.  Y.  Supp.  247 — Rutherford  v. 
Pennsylvania  Midland  R.  Co.  178  Pa.  43.  35 
Atl.  926 — Mcllhenny  v.  BInz.  80  Tex.  l.>.  26 
Am.  St.  Rep.  705.  13  S.  W.  655 — Kampmann 
V.  Sullivan.  26  Tex.  Civ.  App.  312.  63  S. 
W.  173 — Litxenberger  v.  Jarvls-Conklln 
Truat  Co.  8  Utah,  19,  28  Pac.  871. 

164.  Receivers'  certificates  issued  under  an 
order  made  after  a  decree  of  foreclosure  and 
sale  of  property,  containing  on  their  face 
a  provision  authorized  by  the  order  making 
a  lien  on  the  property,  will  constitute  a 
first  lien  thereon  if  the  order  is  not  appealed 


RECEIVERS,  III.  c,  3. 


•5021 


from.     Re  Farmers'  Loan  &  T.  Co.  129  U. 
S.  206,   9    Sup.   Ct   Rep.   265,  32:  656 

165.  Upon  the  foreclosure  of  a  mortgage 
upon  the  property  and  franchises  of  a  trans- 
portation corporation,  a  court  of  equity  has 
power  to  authorize  the  receiver  to  issue  cer- 
tificates and  mortgages,  which  are  a  first 
lien  upon  the  property,  to  procure  funds  to 
preserve  the  property.  Jerome  v.  McCarter, 
94  U.   S.  734,  24:  136 

Cited  In  Kneeland  v.  Luce,  141  TJ.  S.  508,  35 
L.  ed.  836,  12  Sup.  Ct.  Rep.  32 — Kent  v. 
Lake  Superior  Ship  Canal,  R.  &  Iron  Co.  144 
U.  8.  89,  36  L.  ed.  357,  12  Sup.  Ct.  Rep. 
650 — Atkins  v,  Petersburg  R.  Co.  3  Hughes, 
318,  Fed.  Cas,  No.  604— Bibber- White  Co. 
v.  White  River  Valley  Electric  R.  Co.  53 
C.  C.  A.  286,  116  Fed.  790— Pueblo  Traction 
ft  Electric  Co.  v.  Allison,  30  Colo.  341,  70 
Pac.  424 — Hale  v.  Nashua  ft  L.  R.  Co.  60 
K.  H.  341 — Hoover  v.  Montclair  &  G.  L.  R. 
Co.  29  N.  J.  Eq.  5 — Lewis  v.  Germantown, 
N.  &  P,  R.  Co.  16  Phila.  618,  39  Phlla. 
Leg.  Int.  13. 


Editorial  notes. 

Certificates. 


33:  706;  35:  797 


Bights    between   classes   of  certlflcates 
and  charges. 

166.  Where  three  railroads,  constructed  hy 
separate  companies  who  respectively  issued 
honds  secured  by  mortgages  upon  them,  were 
afterwards  united  in  the  hands  of  one  of  the 
companies,  and  the  whole  line,  pending  liti- 
gation, was  in  possession  of  successive  re- 
ceivers, who  issued  various  series  of  certifi- 
cates under  order  of  the  court,  and  incurred 
various  debts  for  operating  expenses,  includ- 
ing debts  for  terminal  facilities  and  track 
rents,  it  was  held  that  the  total  expenses  of 
the  receiverships,  including  all  these  charges, 
should  be  borne  by  the  three  roads  in  pro- 
portion to  their  length,  although  the  ter- 
minal expenses  and  track  rentals  of  the  road 
Mere  relatively  unequal.  Union  Trust  Co.  v. 
Illinois  Midland  R.  Co.  117  U.  S.  434,  6 
Sup.    Ct.   Rep.   809,  29:  963 

167.  On  foreclosure  of  a  mortgage  upon 
a  railroad  which  had  been  in  the  hands  of 
suocpHsive  receivers,  priority  of  payment 
out  of  the  proceeds  was  allowed,  over  the 
mortgage  bonds,  to  receivers*  certificates  is- 
sued under  order  of  the  court  to  pay  tax 
liens,  to  pay  for  necessary  repairs,  and  for 
betterments  (not  more  than  sufficient  to 
make  up  for  depreciation),  to  replace  earn- 
ings diverted  from  paying  for  operating  ex- 
penses and  ordinary  repairs  to  pay  for  bet- 
terment r»;  also  to  debts  for  wages  due  em- 
ployees of  receiver,  and  employees  of  tho 
road  within  six  months  before  appointment 
of  the  first  receiver,  and  other  debts  for 
rent  of  track,  terminal  facilities,  stores 
snpplied,  and  traffic  balances  which  were 
in  trade  for  ordinary  expenses;  but  not  to 
debts  for  use  of  rolling-stock,  or  extraor- 
dinary depreciation  of  rolling-stock,  nor  to 
large  debts  for  money  borrowed  by  a  re- 
ceiver without  previous  order  of  the  court, 
although  the  money  was  used  for  necessary 
expenses.     Union  Trust  Co.  v.  Illinois  Mid- 


land R.  Co.  117  U.  S.  434,  6  Sup.  Ct.  Rep. 
809,  29:  963 

Cited  In  Union  Trust  Co.  v.  Morrison,  12.">  U. 
S.  612.  31  L.  ed.  831.  8  Sup.  Ct.  Rep.  1004 — 
Morgan's  L.  &  T.  U.  &  S.  S.  Co.  v.  Texas 
C.  R.  Co.  137  U.  S.  198,  34  L.  ed.  634,  11 
Sup.  Ct.  Rep.  61 — Kneeland  v.  Luce,  141 
U.  S.  509,  35  L.  ed.  836,  12  Sup.  Ct.  R^p. 
32 — Quincy,  M.  &  P.  R.  Co.  v.  Humphreys, 
146  U.  S.  103.  36  L.  ed.  639.  12  Sup.  Ct. 
Rep.  787 — Farmers'  Loan  &  T.  Co.  v.  Chi- 
cago &  A.  R.  Co.  42  Fed.  11 — American 
Loan  &  T.  Co.  v.  East  &  West  R.  Co.  46 
Fed.  103 — Farmers*  Loan  &  T.  Co.  v.  Grape 
Creek  Coal  Co.  16  L.R.A.  604,  50  Fed.  482 — 
Farmers'  Loan  &  T.  Co.  v.  Kansas  City,  W. 
&  N.  W.  R.  Co.  63  Fed.  189— Raht  v.  At- 
trill,  106  N.  Y.  434.  60  Am.  Rep.  456.  13 
N.  E.  282— Mcllhenny  v.  BInsB.  80  Tex.  15, 
26  Am.  St.  Rep.  705,  13  8.  W.  655 — Lltzen- 
berger  v.  Jarvls-Conklln  Trust  Co.  8  Utah, 
19.  28  Pac.  871. 

168.  No  priority  or  preference,  as  among 
preferred  debts  and  claims  representing 
proper  expenses  of  a  receiver,  whether  re- 
ceiver's certificates  or  not,  should  be  al- 
lowed, except  in  favor  of  debts  for  taxes 
and  receivers'  certificates  issued  to  borrow 
money  to  pay  taxes  or  to  discharge  tax 
liens.  Union  Trust  Co.  v.  Illinois  Midland 
R.  Co.  117  U.  S.  434,  6  Sup.  Ct.  Rep.  809, 

29:  963 

Cited  in  First  Nat.  Bank  v.  Bwing,  43  C.  C.  A. 
178,   103   Fed.   195. 

Rigrhts  of  bona  fide  holders. 

Lien  of  Holders  on  Railroad  Property, 
see  Railroads,  139. 

169.  Where  receivers*  certificates  payable 
to  bearer  have  all  passed  into  the  hands 
of  third  persons  for  a  valuable  considera- 
tion, those  persons  have  a  right  to  rely  on 
the  promise  of  the  court  as  to  their  priority, 
plainly  borne  on  their  face,  when  the  con- 
sent of  mortgage  trustees,  and  thus  of  the 
bondholders,  was  given  to  their  issue.  Knee- 
land V.  Luce,  141  U.  S.  491,  12  Sup.  Ct.  Rep. 
32,  35:  830 
Cited   in   Farmers'    Loan   &   T.   Co.    v.   Kansas 

City,  W.  &  N.  W.  R.  Co.  53  Fed.  185— 
Lloyd  V.  Chesapeake.  O.  &  S.  W.  R.  Co.  65 
Fed.  350 — Central  Trust  Co.  v.  Marietta  & 
N.  G.  R.  Co.  21  C.  C.  A.  314.  41  U.  S.  App. 
369.  75  Fed.  216 — Farmers'  Loan  &  T.  Co. 
V.    Stuttgart   &   A.    R.    Co.    106    Fed.    568. 

170.  Where  certificates  are  issued  by  the 
receiver  of  a  railroad  for  debts  contracted 
by  a  court  having  jurisdiction  of  the  parties 
and  the  subject-matter,  to  persons  who  in 
good  faith  invest  their  money  for  the  bene- 
fit of  the  property  in  possession  of  the 
court,  the  certificates  should  be  paid  accord- 
ing to  their  tenor,  as  authorized.  The  pur- 
chasers of  such  certificates,  not  being  con- 
nected with  the  cause  or  the  parties,  are 
not  bound  to  see  to  the  application  of  the 
proceeds  bv  the  receiver.  Union  Trust  Co. 
V.  Illinois  Midland  R.  Co.  117  U.  S.  434,  6 
Sup.  Ct.  Rep.  809,  29:  963 
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IV.  Suits, 
fi.  By  Receivers. 

Suit  by  Foreign  Receiver,  see  infra,  209- 
213. 

Finality  of  Decision  of  Circuit  Court  of 
Appeals,  see  Appeal  and  Error,  789. 

Enforcement  of  Stockholder's  Liability  by, 
see  Banks,  285-289. 

To  Recover  Dividend  Fraudulently  Paid  to 
Stockholder,   see   Corporations,   544. 

To  Enforce  Stockholder's  Liability,  see  Cor- 
porations, 598,  603-606. 

Special  Compensation  to  District  Attorney 
in  Suit  by  Receiver,  see  District  At- 
torneys, 5. 

Duty  of  District  Attorney  in  Suit  by,  see 
District  Attorneys,  21. 

Suit  by  Receiver  in  Representative  Capaci- 
ty, see  Parties,  70,  71, 

Joinder  of  Debtors  of,  see  Parties,  90. 

^lecessary  Parties,  see  Parties,  181. 

171.  The  receiver  of  a  national  bank  rep- 
resents it,  and  may  bring  suits  or  defend 
them  in  his  own  name,  or  in  the  name  of 
the  association,  for  his  use.  First  Nat. 
Bank  v.  National  Pahquioque  Bank  (Bank 
of  Bethel  v.  Pahquioque  Bank)  14  Wall. 
383,  20: 840 
Cited  in  Stanton  v.  Wilkeson,  8  Ben.  869,  Fed. 

€as.  No.  13,290 — Hendee  v.  Connecticut  & 
P.  Rivers  R.  Co.  23  Blatchf.  455,  26  Fed. 
678— Chicago  Fire  Proofing  Co.  ▼.  Park  Nat. 
Bank,  145  111.  487,  32  N.  B.  634 — Baton 
V.   Pacific  Nat.  Bank,  144  Mass.  269,   10  N. 

B.  844 — National  Shoe  &  Leather  Bank  v. 
Mechanics'   Nat.   Bank,   89   N.   Y.  441. 

172.  A  receiver  of  a  national  bank,  ap- 
pointed by  the  Comptroller  of  the  Currency 
under  the  national  banking  act,  §  50,  to 
act  under  his  direction,  may  sue  to  collect 
the  ordinary  debts  due  the  bank,  either  in 
his  own  name  as  receiver,  or  in  the  name 
of  the  b^nk,  without  an  order  of  the  Comp- 
troller of  the  Currency.  National  Bank  of 
Metropolis    v.    Kennedy,    17    Wall.    19, 

21 :  554 
Distinguished  in  Colbert  v.  Baetjer,  4  App.  D. 

C.  427. 

Cited  in  RoRcnblatt  ▼.  Johnston,  104  U.  S.  463. 
26  L.  ed.  833 — Turner  v.  Richardson,  180 
U.  S.  90.  46  L.  ed.  440,  21  Sap.  Ct.  Rep. 
295 — Stanton  v.  Wilkeson,  8  Ben.  359,  Fed. 
Cas.  Co.  13,299— Price  v.  Abbott,  17  Fed. 
508 — Hendee  v.  Connecticut  &  P.  Rivers  R. 
Co.  23  Blatchf.  455.  26  Fed.  678— Movius 
V.  I^e,  30  Fed.  300— Gibson  v.  Peters,  35 
Fed.  728— Stephens  v.  Bernays,  41  Fed.  402 
— -Hayden  v.  Thompson.  17  C.  C.  A.  597, 
36  U.  S.  App.  361,  71  Fed.  66— Merrill  v. 
First  Nat.  Bank.  21  C.  C.  A.  287.  41  U.  S. 
App.  529.  75  Fed.  15.3 — Jackson  v.  Fidelity 
&  C.  Co.  21  C.  C.  A.  401.  41  U.  S.  App.  .'552, 
75  Fed.  367 — Denton  v.  Baker,  24  C.  C.  A. 
480,  48  U.  S.  App.  235,  79  Fed.  192— Cock- 
rill  V.  Abeles,  30  C.  C.  A.  227,  58  U.  S.  App. 
648.  86  Fed.  508— Myers  v.  Hettinger.  37 
C.  C.  A.  371,  94  Fed.  372— Aldrich  v.  Camp- 
bell, 38  C.  C.  A.  349.  97  Fed.  605— McDonald 
V.  Nebraska.  41  C.  C.  ^.  280.  101  Fed.  17.'?— 
Thompson  v.  Sohaetzel,  2  S.  D.  397,  50  N. 
W.  631 — Chicago  Flreprooflng  Co.  v.  Park 
Nat.  Bank,  145  111.  487.  32  N.  E.  5:14— 
Richardson  v.  Turner,  52  La.  Ann.   1017,  28 


So.  158 — Bridges  v.  Stephens,  132  Mo.  554, 

34  S.  W.  555 — Beckham  v.  Hague,  44  App. 
Div.  147,  60  N.  Y.  Supp.  767— Green  v.  Wal- 
kill  Nat.  Bank,  7  Hun,  65— Peters  v.  Fos- 
ter, 56  Hun,  609,  10  N.  Y.  Supp.  389— 
Brinckerhoff  v.  Bostwick.  88  N.  Y.  61 — 
Fish  y.  Olin,  76  Vt.  124,  56  Atl.  633. 

173.  The  receiver  of  a  bank  may  inequity 
sue  attaching  creditors  and  sureties  on  bonds 
to  dissolve  an  attachment,  to  reduce  to  his 
possession  securities  held  by  the  sureties, 
and  to  restrain  the  enforcement  of  bonds, 
although  the  bonds  are  invalid.  Pacific  Nat. 
Bank  v.  Mixter,  124  U.  S.  721,  8  Sup.  CU 
Rep.  718,  31 :  567 
Cited  In  Chase  v.  Cannon,  47  Fed.  675. 

174.  Authorization  by  the  Comptroller  is 
not  necessary  to  entitle  a  receiver  of  a  na- 
tional bank  to  bring  an  action  to  establish 
a  claim  of  the  bank  against  an  insolvent 
debtor  and  for  the  sale  of  collateral  held 
by  the  bank,  since  the  provision  of  U.  S. 
Rev.  Stat.  §  5234,  U.  S.  Comp.  Stat.  1901, 
p.  3507,  to  the  eflFect  that  the  receiver  shall 
be  under  the  direction  of  the  Comptroller, 
means  only  that  he  shall  be  subject  to  such 
direction,  and  not  that  he  shall  be  obliged 
to  get  special  authority  for  every  act  that 
he  does  in  collecting  the  assets  and  debta 
of  the  bank.  Turner  v.  Richardson,  180  U. 
S.  87,  21  Sup.  Ct.  Rep.  295,  46:  43a 

175.  A  receiver  of  a  corporation,  when  so> 
empowered  by  the  court  of  his  appointment, 
may  file  a  bill  in  his  own  name,  as  receiver, 
to  protect  the  assets,  franchises,  and  rights, 
and  the  land  grant  and  reservation  of  the 
corporation,  and  to  restrain  officers  from 
interference  therewith.  Davis  v.  Gray,  16 
Wall.  203,  21 :  447 
Cited  in  Soutbem  Exp.  Co.  v.  Western  North 

Carolina    R.   Co.    99    U.    S.    198,    26    L.    ed. 
320 — McNulta   v.   Lochridge,   141   U.   S.  3.30, 

35  L.  ed.  798,  12  Sup.  Ct.  Rep.  11 — Texas 
A  P.  R.  Co.  v.  Cox,  145  U.  S.  601,  36  L.  ed. 
832,  12  Sup.  Ct  Rep.  906 — Hay  v.  Alexan- 
dria &  W.  R.  Co.  4  Hughes,  368,  Fed.  Cas. 
No.  6,264a — Sutherland  v.  Lake  Superior 
Ship  Canal  R.  &  Iron  Co.  9  Nat.  Bankr. 
Reg.  306,  Fed.  Cas.  No.  13,643 — McComb  v. 
Board  of  Liquidation,  2  Woods,  63,  Fed.  Cas. 
No.  8.707 — Harland  v.  Bankers*  &  M.  Teleg. 
Co.  33  Fed.  199 — Central  Trust  Co.  v.  East 
Tennessee,  V.  &  G.  R.  Co.  59  Fed.  524 — 
Chamberlain  v.  Walter,  60  Fed.  788 — Ledoux 
V,  La  Bee,  83  Fed.  763 — Hale  v.  Hardon.  87 
CCA.  267,  95  Fed.  773— Popp  v.  Cin- 
cinnati, H.  &  D.  R.  Co.  96  Fed.  467— Fl 
delity  Ins.  Trust  &  S.  D.  Co.  v.  Norfolk  & 
W.  U.  Co.  114  Fed.  391— United  States  v. 
Southern  P.  R.  Co.  117  Fed.  5rj4~Brook- 
fleld  V.  Hecker,  118  Fed.  94.3— Atlantic 
Trust  Co.  V.  Dana.  62  C  C.  A.  671,  128 
Fed.  222 — Hampton  Roads  R.  &  Electric  Co. 
V.  Newport  News  &  O.  P.  R.  &  l^lectrlc  Co. 
131  Fed.  536— KIdare  t.  Manker,  67  C.  C.  A. 
.'599,  132  Fed.  602— Forrest  v.  Luddington, 
68  Ala.  14— Oilman  v.  New  Orlean.s  &  S.  R. 
Co.  72  Ala.  580-  StcM'le  v.  Walker,  115 
Ala.  490,  67  Am.  St.  Uop.  62,  21  So.  942— 
Winona  &  St.  V.  U.  Co.  v.  Deuel  Connt.v,  3 
Dak.  13,  12  N.  W.  501— Martin  v.  Atchison, 
2  Idaho.  627.  33  Pnc.  470— Pltro  v,  Haas,. 
110  La,  178,  34  So.  361— Wilson  v.  Welch, 
157  Mass.  81,  31  N.  E.  712— Ilennlng  v. 
Raymond,    35    Minn.    305,    29    N.    W.    132 — 
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Merchants'  Nat.  Bank  t.  McLeod,  38 
Ohio  St.  182 — Merchants'  Nat.  Bank  v. 
McLeod.  38  Ohio  St  185— Texas  &  P.  R.  Co. 
T.  Gay.  86  Tex.  585,  25  L.R.A.  56,  26  8.  W. 
6©0 — ^Lynaan  v.  Central  Vermont  R.  Co.  59 
Vt.  183,  10  Atl.  346— Board  of  Tublic  Works 
V.  Gannt.  76  Va.  463 — Melcndj  v.  Barbour, 
78  Va.   557. 


Editorial  note. 

Suits   by  generally. 


35:  797 


Interest  to  support  suit. 

176.  A  receiver  appointed  by  a  state  court 
has  such  a  standing  in  a  Federal  court  as 
will  entitle  him  to  petition  for  the  restor- 
ation of  the  property  to  his  possession  when 
it  has  been  taken  away  by  a  receiver  of  the 
latter  court,  and  may  appeal  from  an  order 
refusing  to  restore  such  possession.  Shields 
V.  Coleman,  157  U.  S.  168,  15  Sup.  Ct.  Rep. 
570,  39:  660 

Bill  for  instrnctions  to  receiver. 

177.  A  receiver  appointed  in  foreclosure 
proceedings  to  preserve  the  property  and  the 
rents  and  profits  therefrom  may  apply  to 
a  conrt  for  directions  as  to  the  expenditure 
of  funds  in  his  hands.  Grant  v.  Phoenix 
Mut.  li.  Ins.  Co.  121  U.  S.  106,  7  Sup.  Ct. 
Rep.  841,  30:  905 

h.  Againat  Receivers, 

Federal  Question  as  to,  see  Appeal  and  Er- 
ror,  1448. 

Filing  Bill  to  Foreclose  Property  in  Receiv- 
er's Hands  without  Leave,  see  Appeal 
and  Error,  4523. 

Conclusiveness  of  Judgment  against  Receiv- 
er, see  Judgment,  811-813. 

Waiver  of  Objection  to  Jurisdiction,  see 
Pleading.  67a. 

Removal  to  Federal  Court,  see  Removal  of 
Causes,  222,   446. 

See  also  supra,  62. 

I^eave  to  sue  or  defend. 

Suit  against  Foreign  Receiver,  see  in- 
fra, 208. 

178.  A  suit  cannot,  unless  expressly  au- 
thorized by  statute,  be  brought  against  a 
receiver,  without  the  permission  of  the 
court  which  appointed  him.  Porter  v.  Sabin, 
149  U.  S.  473,  13  Sup.  Ct.  Rep.  1008, 

37:  815 
Cited  in  Werner  v.  Murphy,  60  Fed.  772 — 
Bwope  ▼.  VlUard,  61  Fed.  421 — Mlnot  v. 
Mastln,  37  C.  C.  A.  237,  05  Fed.  738 — Bow- 
man v.  Harris,  95  Fed.  918 — Western  New 
York  &  P.  E.  Co.  v.  Penn  Ref.  Co.  70  C.  C. 
A.  40,  137  Fed.  360 — Montgomery  v.  Ens- 
len,  126  Ala.  669,  28  So.  620 — Links  v. 
Connecticut  River  Bkg.  Co.  66  Conn.  284, 
33  Atl.  1003 — Commercial  Nat.  Bank  v. 
Motherwell  Iron  &  Steel  Co.  95  Tenn.  188, 
29  L.R.A.   169,   31   S.   W.   1002. 

179.  The  court  may  allow  a  receiver  to 
be  sued  in  a  court  of  law,  or  direct  the  trial 
of  a  feigned  issue  to  settle  the  facts.  Bar- 
ton V.  Barbour,  104  U.  S.  126,  26:  672 

180.  The  fact  that  a  receiver  is  in  pos- 
session and  is  conducting  the  business  of  a 
railway  does  not  render  an  action  based  on 


his  negligence  or  that  of  his  servants  an 
exception  to  the  general  rule  that  he  is 
answerable  only  to  the  court  by  which  he 
is  appointed,  and  cannot  be  sued  without 
its  leave.  Barton  v.  Barbour,  104  U.  S. 
126,  26:  672 

Cited  In  Taylor  v.  Davis  (Taylor  v.  Mayo)  110 
U.  S.  335,  28  L.  ed.  165,  4  Sup.  Ct.  Rep. 
147— Davles  v.  Lathrop,  20  Blatchf.  404,  12 
Fed,  358 — Dow  v.  Memphis  &  L.  R.  Co.  20 
Fed.  269 — Curran  v.  CralR,  22  Fed.  102 — 
Re  Gutman.  114  Fed.  1009— Martin  v.  At- 
chison, 2  Idaho,  627.  33  Pac.  470— Keen 
v.  Brcckenrldffe,  96  Ind.  71 — Wayne  Pike 
..Co.  V.  State,  134  Ind.  673.  34  N.  B.  440— 
Spalding  V.  Com.  88  Ky.  138,  10  S.  W.  420 
— Little  V.  Dusenberry,  46  N.  J.  L.  640,  50 
Am.  Rep.  445 — Keating  v.  Stevenson, 
21  App.  Dlv.  607,  47  N.  Y.  Supp.  847— 
Fallon  V.  Egberts  Woolen  Mills  Co.  56  App. 
Dlv.  586,  67  N.  Y.  Supp.  347 — Robinson  v. 
New  York  &  S.  I.  Electric  Co.  99  App.  Dlv. 
513,  91  N.  Y.  Supp.  153 — Howard  v.  Phila- 
delphia &  R.  R.  Co.  6  Pa.  Co.  Ct.  590 — Me- 
lendy  v.  Barbour,  78  Va.  557. 

181.  A  receiver  cannot  be  sued  without 
leave  of  the  court  of  equity  which  appointed 
him,  whether  the  suit  is  brought  to  recover 
specific  property,  or  to  obtain  a  judgment 
for  a  money  demand.  Barton  v.  Barbour. 
104  U.  S.  126,  26:  672 
Cited  in  Calhoun  v.  Lanaux,  127  U.  S.  639,  32 

L  ed.  299,  8  Sup.  Ct.  Rep.  1345 — McNulta 
V.  Lochrldge,  141  U.  8.  330,  35  L.  ed.  798. 
12  Sup.  Ct.  Rep.  11 — Swope  v.  Vlllard.  61 
Fed.  422 — The  Willamette  Valley,  62  Fed. 
304— Mlnot  V.  Mastln.  37  C.  C.  A.  237,  95 
Fed.  738 — Bowman  v.  Harris,  95  Fed.  918 — 
Johnson  v.  Southern  Bldg.  &  L.  Asso.  132 
Fed.  544 — ^Rldge  v.  Manker,  67  C.  C.  A. 
599.  132  Fed.  602 — Steele  v.  Walker,  115 
Ala.  491,  67  Am.  St.  Rep.  62,  21  So.  942— 
Montgomery  v.  Enslen,  126  Ala.  669,  28  So. 
626 — Martin  v.  Atchison,  2  Idaho,  627,  33 
Pac.  470 — Mulcahey  v.  Strauss,  151  111.  80, 
37  N.  E.  702 — Schmidt  v.  Gayner,  59  Minn. 
307,  61  N.  W.  333 — Kortjohn  v.  Selmers.  29 
Mo.  App.  277 — ^Haag  v.  Ward,  89  Mo.  App. 
190 — Meyer  v.  Harris,  61  N.  J.  L.  101,  39 
Atl.  690 — Re  Christian  Jensen  Co.  128  N. 
Y.  553,  28  N.  E.  665 — Malaney  v.  Atkins, 
1  Lack.  Legal  News,  253 — Melaney  v.  At- 
kins, 26  Pittsb.  L.  J.  N.  S.  124,  4  Pa.  Dlst. 
R.  644 — Anderson  v.  Buffalo.  N.  Y.  &  P. 
R.  Co.  2  Pa.  Co.  Ct.  404 — Gibson  v.  Gray, 
17  Tex.  Civ.  App.  654,  43  S.  W.  922 — Lyman 
v.  Central  Vermont  R.  Co.  59  Vt.  182,  10  Atl. 
346 — Bennett  v.  Northern  P.  R.  Co.  17 
Wash,  536,  50  Pac.  496 — Straughan  v. 
Hallwood,  30  W.  Va.  289,  8  Am.  St.  Rep.  29, 
4  S.  E.  394 — .Tones  v.  Browse,  32  W.  Va. 
446,   9   S.   B.   873. 

182.  A  suit  against  the  receiver  of  a  rail- 
road corporation  to  compel  the  specific  per- 
formance of  a  contract  cannot  be  main- 
tained unless  instituted  with  the  consent  of 
the  court;  otherwise  the  suit  would  be  a 
contempt  of  the  court  which  appointed  the 
receiver,  and  punishable  as  such.  Southern 
Exp.  Co.  V.  Western  North  Carolina  R.  Co. 
99  U.  S.  191,  25:  319 

183.  A  receiver  appointed  by  a  state 
court  cannot  defend  an  action  in  a  Federal 
court  without  the  express  authority  of  the 
court  whose  officer  he  is,  so  as  to  bind  any 
property  or  efl'ects  in  his  hands  as  receiver.- 
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Pendleton  v,  Russell,  144  U.  S.  640,  12  Sup. 
Ct.  Rep.  743,  36:  574 

184.  By  the  act  of  March  3,  1887,  chap. 
373,  as  corrected  by  the  act  of  Aug.  13, 
1888,  chap.  886,  a  receiver  appointed  by  a 
United  States  court  may  be  sued  in  re- 
spect of  any  act  or  transaction  of  his  con- 
nected with  the  property,  without  the  pre- 
vious leave  of  such  court,  and  such  suit 
may  .be  brought  in  any  court  of  competent 
jurisdiction.  Texas  &  P.  R.  Co.  v.  Johnson, 
151  U.  S.  81,  14  Sup.  Ct.  Rep.  250,  38:  81 
Cited  In   Gableman  v.  Pooria,  D.  &  E.  R.  Co. 

179  U.  S.  339,  45  L.  ed.  223.  21  Sup.  Ct. 
Rep.  171 — Central  Trust  Co.  v.  East  Tennes- 
see. V.  &  G.  R.  Co.  59  Fed.  526 — Jones  v. 
Schlapback,  81  Fed.  276 — Pitkin  v.  Cowen,  91 
Fed.  602 — Trumbull  v.  Makeever,  9  Colo.  App. 
352,  48  Pac.  825 — Cowen  v.  Merrlman,  17 
App.  D.  C.  197 — Malott  v.  Shlmer,  153  Ind. 
40,  74  Am.  St.  Rep.  278,  54  N.  E.  101— 
Malott  T.  State,  158  Ind.  679,  64  N.  E.  458 
— Louisville  Southern  R.  Co.  v.  Tucker,  105 
Ky.  499.  49  S.  W.  314— Wall  v.  Piatt.  169 
Mass.  399,  48  N.  E.  270 — Robinson  v.  Mills, 
25  Mont.  401,  65  Pac.  114— Texas  &  P.  R. 
Co.  V.  Gay,  86  Tex.  609,  25  L.R.A.  67,  26 
S.  W.  599 — Houston  &  T.  C.  R.  Co.  v.  Craw- 
ford, 88  Tex.  281,  28  L.R.A.  765,  53  Am,  St. 
Rep.  752,  31  8.  W.  176 — Garrison  v.  Texas  & 
P.  R.  Co.  10  Tex.  Civ.  App.  137,  30  S.  W. 
725 — Stolze  v.  Milwaukee  &  L.  W.  R.  Co.  104 
Wis.  58,  80  N.  W.  68. 

185.  A  receiver  of  a  railroad  appointed 
by  a  court  of  the  United  States  may  be 
sued  without  the  permission  of  such  court, 
under  the  act  of  Congress  of  March  3,  1887, 
for  a  cause  of  action  arising  from  the  acts 
of  his  predecessor  in  the  same  office.  Mc- 
Nulta  V.  Lochridge,  141  U.  S.  327,  12  Sup. 
Ct.  Rep.  11.  35:796 
Cited  in  Erb  v.  Morasch,  177  U.  S.  585,  44  L. 

ed.  898,  20  Sup.  Ct.  Rep.  819 — Central  Trust 
Co.  V.  Tennessee,  V.  &  G.  R.  Co.  59  Fed. 
526 — Phlnizy  v.  Aujmsta  &  K.  R.  Co.  62 
Fed.  773 — Paxson  v.  Cunnlngbam,  11  C.  C.  A. 
113.  21  U.  S.  App.  466.  63  Fed.  135— 
Jewett  V.  Whiteomb,  69  Fed.  418 — Temple 
V.  Glasgow.  25  C.  C.  A.  546.  42  T7.  S.  App. 
417.  80  Fed.  447— Ray  v.  Pelrce,  81  Fed.  884 
— Northern  P.  R.  Co.  v.  Heflin,  27  C.  C.  A. 
461.  48  U.  S.  App.  562,  83  Fed.  94— State 
V.  Port  Royal  &  A.  R.  Co.  84  Fod.  68— 
Pitkin  V.  Cowen,  91  Fed.  602 — Baltimore 
Bldg.  &  L.  Asso.  V.  Alderson,  39  C.  C.  A. 
614.  99  Fed.  495 — Central  R.  &  Bkg.  Co.  v. 
Farmers'  Loan  &  T.  Co.  113  Fed.  413 — Ro 
Gutman,  114  Fed.  1011 — Farmers'  I^an  * 
T.  Co.  V.  Chicago  &  N.  P.  R.  Co.  118  Fed.  205 
'— McDermott  v.  Crook.  20  App.  D.  C.  407 
Malott  V.  Shlmer,  153  Ind.  41,  74  Am.  St. 
Rep.  278.  54  N.  E.  101— Wolfe  v.  Peirce.  23 
Ind.  App.  597.  55  N.  K.  872— Louisville 
Southern  R.  Co.  v.  Tucker.  10,">  Ky.  409.  49 
8.  W.  314— Wall  V.  Piatt.  169  Mass.  399, 
48  N.  E.  270— Archambeau  v.  Piatt,  17;i 
Mass.  251,  53  N.  E.  816 — Fullorton  v.  For- 
dyce.  121  Mo.  9,  42  Am.  St.  Rep.  416.  25 
S.  W.  587— Robinson  v.  Mills,  25  Mont.  401. 
65  Pac.  114— Moyor  v.  Harris.  61  N.  .T.  L. 
102,  39  Atl.  690  -Real  Estate.  Title  Ins.  & 
T.  Co.  V.  Mahoning  Roller  Mill  Co.  14  Lane. 
L.  Rev.  ,381— Hill  v.  Baltimore  &  O.  R.  Co. 
7  Pa.  DIst.  R.  476— Wagner  v.  Keystone  Mut. 
Ben.  Asso.  8  Pa.  DIst.  R.  233 — (Jlbson  v. 
Gray.  17  Tex.  Civ.  App.  6Ji4.  43  S.  W.  922 
— Bennett  v.  Northern   P.   R.   Co.   17    Wash. 


537,  50  Pac.  496— Stolze  T.  Milwaukee  A  L. 
W.  R.  Co.  104  Wis.  58,  80  N.  W.  68. 

186.  The  act  of  Congress  of  March  3, 
1887,  as  amended  in  1888,  which  provides 
that  a  receiver  may  be  sued  without  the 
previous  leave  of  the  court,  applies  to  a 
suit  which  was  commenced  Sept.  3,  1887, 
for  an  injury  inflicted  Jan.  6,  1887.  Texas 
&  P.  R.  Co.  v.  Cox,  145  U.  S.  593,  12  Sup. 
Ct.  Rep.  905,  36:  829 

187.  A  receiver  appointed  by  a  Federal 
court  may  be  sued  in  a  state  court  without 
leave  of  the  court  appointing  him.  Gable- 
man  V.  Peoria,  D.  &  E.  R.  Co.  179  U.  S. 
335,  21  Sup.  a.  Rep.  171,  45:  220 
Cited  in  Malott  v.  State.  158  Ind.  679,  64  N.  E. 

458— Malott  v.  Hawkins.  159  Ind.  130,  63 
N.  E.  308 — Coster  v.  Parkersburg  Branch  B. 
Co,  131  Fed.  117 — Buckannon  &  N.  B.  Co.  v. 
Davis,  68  C.  C.  A.  349,  135  Fed.  711. 

Protection      afforded      by      appointing 
court. 

188.  §  3  of  the  act  of  Congress  of  March 
3,  1887  (24  Stat,  at  L.  552,  chap.  373),  per- 
mitting a  receiver  to  be  sued  in  certain 
cases  without  obtaining  leave  of  court,  does 
not  restrict  the  power  of  the  circuit  courts 
to  preserve  the  receivership  property  from 
external  attack.  Re  Tyler,  149  U.  S.  164, 
13  Sup.  Ct.  Rep.  785,  37:  689 
Cited  in  Comer  v.  Felton,  10  CCA.  34.  22  U. 

S.  App.  313,  61  Fed.  737— Minot  v.  Mastln, 
37  C.  C.  A.  237,  95  Fed.  7.'J8 —Western  New 
York  &  P.  R.  Co.  V.  Penn  Ref.  Co.  70  C.  C. 
A.  40,  137  Fed.  360 — Bennett  v.  Northern 
P.  R.  Co.  17  Wash.  539,  50  Pac.  496. 

189.  The  preservation  of  general  equity 
jurisdiction  over  suits  instituted  against  re- 
ceivers without  leave  does  not  make  it  com- 
petent for  the  appointing  court  to  deter- 
mine the  rights  of  persons  who  are  not  be- 
fore it  or  subject  to  its  jurisdiction.  Texas 
&  P.  R.  Co.  V.  Johnson,  151  U.  S.  81,  14 
Sup.  Ct.  Rep.  250,  38:81 
Cited  in  Central  Trust  Co.  v.  East  Tennessee, 

V.  &  G.  R.  Co.  59  Fed.  526— Ray  v.  Peirce, 
81  Fed.  883 — Pendleton  v.  Luts,  78  Miss. 
332,    51    L.R.A.   652,    29    So.    164. 

Set-off  against  receiver. 

See  also  Set-Off  and  Counterclaim,  14, 
15. 

190.  A  counterclaim  or  set-off  comes 
witliin  the  spirit  of  the  act  of  Congress  of 
August  13,  1888,  allowing  a  receiver  of  a 
Federal  court  to  be  sued  in  a  state  court 
without  leave  of  the  court  appointing  him. 
Grant  v.  Buckner,  172  U.  S.  232,  19  Sup.  Ct. 
Rep.  163,  43:430 

How  snit  entitled. 

191.  If  actions  against  a  receiver  were 
brought  against  the  receivership  generally, 
or  against  the  corporation,  by  name,  "in 
the  hands  of."  or  "in  the  possession  of."  a 
receiver,  without  stating  the  name  of  the 
individual,  it  would  more  accurately  repre- 
sent the  character  or  status  of  the  defend- 
ant. McNulta  V.  Lochridge,  141  U.  S.  327, 
12  Sup.  Ct.  Rep.  11,  35:  796 
Cited  In  Real  EHtate  Title  Ins.  &  Trust  Co.  v. 

Mahoning   Rolling   Mill   Co.   6    Pa.    Diat.   B- 
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410 — Merchants*  Nat.  Bank  v.  Binder,  6  Pa. 
Dist.  R.  633. 

Judi^ment. 

Nonprejudicial  Error  in  Decree  Against 
Receiver  Permitted  to  Come  in  as 
Defendant,  see  Appeal  and  Error, 
4320. 

192.  Actions  against  the  receiver  are,  in 
law.  actions  against  the  receivership,  or  the 
funds  in  the  hands  of  the  receiver,  and  his 
contracts,  misfeasances,  negligences,  and  lia- 
bilities are  official,  and  not  personal;  and 
judgments  against  him  as  receiver  are  pay- 
able only  from  the  funds  in  his  hands. 
McXulU  V.  Lochridge,  141  U.  S.  327,  12  Sup. 
Ct.  Rep.  11,  35:  796 
Cited  In   Texas  &  P.  R.  Co.  v.  Cox,  145  U.  S. 

601,  36  L.  ed.  832,  12  Sup.  Ct.  Rep.  005—- 
(k>wen  V.  Harley,  6  C.  C.  A.  196,  12  U.  S. 
App.  574,  r»6  Fed.  980 — Carpenter  v.  North- 
em  P.  R,  Co.  75  Fed.  851 — Pelrce  ▼.  Van  Du- 
sen,  24  C.  C.  A.  283.  47  U.  S.  App.  339,  78 
Fed.  697 — Jones  v.  Schlapback,  81  Fed.  274 
— Sullivan  V.  Barnard.  81  Fed.  887— Gable- 
man  V.  Peoria,  D.  A  E.  R.  Co.  41  C.  C.  A.  162, 
101  Fed.  3 — Guarantee  Co.  v.  Hanway,  44 
C.  C.  A.  317,  104  Fed.  374 — Fidelity  Ins. 
Trust  &  S.  D.  Co.  v.  Norfolk  &  W.  R.  Co, 
114  Fed.  393 — ^American  Bonding  &  T.  Co.  v. 
Baltimore  &  O.  8.  W.  R.  Co.  60  C.  C.  A.  63, 
124  Fed.  877 — Rankin  v.  Big  Rapids,  66  C. 
C.  A.  570,  133  Fed.  672 — Powell  v.  Sherwood, 
162  Mo.  615.  63  S.  W.  485— Parker  v.  Dupree, 
28  Tex.  Civ.  App.  343,  67  S.  W.  185. 

Penal   actions. 

193.  Railroad  receivers  are  not  liable  to 
an  action  for  penalties  under  U.  S.  Rev. 
Suit.  §§  4386-4389,  U.  S.  Comp.  SUt.  1901, 
pp.  2995-2997,  for  failure  to  comply  with 
the  regulations  as  to  transportation  of  live 
sto<-k  by  "any  company,  owner,  or  custodian 
of  such*  animals,'*  since  receivers  are  plainly 
not  within  the  letter  of  the  statute,  and  not 
necessarily  within  its  pur^se  or  spirit;  and, 
therefore,*  as  the  statute  is  penal,  it  cannot 
}^  construed  to  extend  to  them.  United 
SUtes  v.  Harris,  177  U.  S.  305,  20  Sup.  Ct. 
R«»p.  609,  44:  780 
Cited  In  McGhee  ▼.  McCarley,  44  C.  C.  A.  258, 

103  Fed.  61 — ^Tn.ggart  v.  Republic  Iron  ft 
Steel  Co.  73  C.  C.  A.  145.  141  Fed.  Oil- 
Powell  V.  Sherwood,  162  Mo.  616,  63  S.  W. 
485. 


F.  Compensation;  Reimhursement, 

Review  of  Discretion  as  to,  see  Appeal  and 

Error.  4459,  4460. 
Right  to  Pay  Larger  Amount  after  Settling 

Amount*  on  Appeal,  see  Appeal  and  £r- 

Tor,   5531. 
See  also  Trusts,  198. 

194.  The  compensation  of  a  railway  re- 
ceiver must  be  confined  largely  to  the  dis- 
cretion of  the  circuit  court  appointing  him. 
Hinckley  v.  Oilman,  C.  &  S.  R.  Co.  100  U.  S. 
153.  25:  591 

Cited  In  Central  Trust  Co.  v.  Wabash.   St.  L. 

k  P.  R.  Co.  32  Fed.  187— Cake  v.  Woodoury, 

8  App.  P.  C.  66. 
U.  S.  Dig.— 316 


195.  Courts  of  equity  may,  in  the  absence 
of  statutory  rule,  fi.\  the  compensation  of 
their  own  receivers  and  that  of  counsel  em- 
played  by  them.  Stuart  v.  Boulware,  133 
U.  S.  78,  10  Sup.  Ct.  Rep.  242,  33:  568 
Cited  in  Wilkinson  v.  Washington  Trust  Co.  42 

C.  C.  A.  143,  102  Fed.  31— Southern  Califor- 
nia Motor-Road  Co.  v.  Union  Loan  &  T.  Co. 
12  C.  C.  A.  217,  29  U.  8.  App.  110,  64  Fed. 
451 — American  Loan  &  T.  Co.  v.  South  At- 
lantic &  O.  R.  Co.  81  Fed.  63— Re  Scott.  99 
Fed.  407,  2  N.  B.  N.  Rep.  440— Elk  Fork 
Oil  &  Gas  Co.  V.  Foster,  39  C.  C.  A.  620,  99 
Fed.  500— Watson  v.  Sutro.  103  Cal.  172, 
37  Pac.  201— Welch  v.  Renshaw,  14  Colo. 
App.  535,  59  Pac.  967— Mohr-Well  Lumber 
Co.  V.  Russell,  109  Ga.  585,  34  S.  E.  1005 — 
Olson  V.  State  Bank, '72  Minn.  327,  75  N.  W. 
378 — Davis  v.  Swedish-American  Nat.  Bank, 
78  Minn.  413,  79  Am.  St.  Rep.  400,  80  N. 
W.  953 — Crumlish  v.  Shenandoah  Valley  R. 
Co.  40  W.  Va.  669,  22  S.  B.  00. 

Allowances. 

196.  Allowances  to  receivers  are  largely 
discretionary  and  presumptively  correct 
when  questioned  on  appeal.  Stuart  v.  Boul- 
ware, 133  U.  S.  78,  10  Sup.  Ct.  Rep.  242, 

33:  568 
Cited  in  Pennle  v.  Roach,  94  Cal.  520,  29  Pac. 
956. 

197.  Counsel  fees  are  proper  allowances  to 
a  receiver  for  counsel  employed  by  him  in 
the  discharge  of  his  duties.  Stuart  v.  Boul- 
ware, 133  U.  S.  78,  10  Sup.  Ct.  Rep.  242, 

33:  568 

198.  A  party  who  takes  the  benefit  of  serv- 
ices performed  by  counsel,  by  which  moneys 
were  secured  and  paid  to  a  receiver,  ought 
to  pay  for  such  services;  and  equity  may 
properly  decree  payment  therefor.  Louisville, 
E.  &  St  L.  R.  Co.  v.  Wilson,  138  U.  S.  501, 
11  Sup.  Ct.  Rep.  405,  34:  1023 
Cited  in  Finance  Co.  v.  Charleston,  C.  A.  C.  R. 

Co.  46  Fed.  428 — St.  Louis  Trust  Co.  v. 
Riley,  30  L.R.A.  459,  16  C.  C.  A.  614,  36 
U.  S.  App.  100,  70  Fed.  36^Southern  R.  Co. 
V.  Tlllett.  22  C.  C.  A.  306,  42  U.  S.  App.  173, 
76  Fed.  509 — Illinois  Trust  A  Sav.  Bank  v. 
Doud,  52  L.R.A.  495,  44  C.  C.  A.  412,  105 
Fed.  146 — Gray  v.  Denhalter,  17  Utah,  317, 
53  Pac.  976— Victor  Gold  &  Silver  Min.  Co. 
V.  National  Bank,  18  Utah,  97,  72  Am.  St. 
Rep.  767,  55  Pac.  72 — Potter  v.  Ajax  Min. 
Co.  22  Utah,  287,  61  Pac.  099— Loofbourow 
V.  Hicks,  24  Utah,  58,  55  L.R.A.  876,  66  Pac. 
602. 

199.  Allowances  may  be  made  to  a  receiver 
for  expenditures  made  in  good  faith,  but 
without  obtaining  permission  from  the  court, 
where,  if  application  for  leave  had  been 
made,  it  would  have  been  granted.  Thomp- 
son V.  Phenix  Ins.  Co.  136  U.  S.  287,  10  Sup. 
Ct.  Rep.  1019,  34:  408 
Cited  In   Cake   v.   Mohum,    164    U.    S.   316,   41 

L.  ed.  450,  17  Sup.  Ct.  Rep.  100— Rochat 
V.  Gee,  137  Cal.  500.  70  Pac.  478 — Perry- 
Mason  Shoe  Co.  V.  Sykes.  72  Miss.  404,  28 
L.R.A.  281,  17  So.  171 — Hamacker  v.  Com- 
merclal  Bank,  95  Wis.  362.  70  N.  W.  293 — 
Richardson  v.  Tyson,  110  Wis.  583,  84  Am. 
St.   Rep.  937,   86   N.  W.   250. 
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VI.  Accounting  f    Settlement. 

In  Federal  Court  after  Removal  from  State 
Court,  see  Removal  of  Causes,  436. 

200.  A  bank  having  elected  to  charge  its 
receiver  with  the  mortgage  indebtedness  due 
it.  which  had  been  compromised  by  him  by 
taking  a  mortgage  for  a  smaller  amount 
from  its  debtor,  thereby  affirmed  the  transac- 
tion, and  cannot  compel  the  debtor  to  pay 
the  original  indebtedness.  Brown  v.  Bass, 
4  Wall.  262,  18:  330 

201.  A  bank  which  has  elected  to  charge 
its  receiver  with  the  mortgage  indebtedness 
due  it,  which  he  has  compromised  with  the 
debtor,  is  concluded  by  the  election,  in  the 
absence  of  notice  given  by  it  to  the  debtors 
of  an  intention  to  look  to  them  for  pay- 
ment, and  forbidding  payment  by  them  on 
the  new  securities.  Brown  v.  Bass,  4  Wall. 
262,  18:  330 


Til,  Discharge  or  Removal. 

Appealability  of  Order  on  Motion  for  Re- 
moval, see  Appeal  and  Error,  167,  163- 

Review  of  Discretion  as  to  Removal,  see  Ap- 
peal and  Error,  4456-4458. 

Mortgagor's  Right  to  have  Receiver  Dis- 
cliarged,  see  Mortgage,  278. 

202.  The  continuation  of  receivers  for  five 
or  six  years,  to  manage  the  affairs  of  a  long 
line  of  railroad,  can  only  be  justified  by  the 
pressure  of  absolute  necessitv.  Milwaukee 
&  M.  R.  Co.  V.  Soutter,  2  Wall.  510, 

17:  900 
Cited  In  Tysen  v.  Wabash  R.  Co.  8  Biss.  254, 
Fed.  Cas.  No.  14..315 — Andrews  v.  Smith,  19 
Blatchf.  111.  5  Fed.  844 — Woodruff  v.  Jewett, 
37  Hun,  210 — Vermont  &  C.  R.  Co.  v.  Ver- 
mont C.  B.  Co.  50  Vt.  571. 

203.  A  railroad  will  not  be  kept  in  the 
hands  of  the  receiver  in  foreclosure  proceed- 
ings after  an  offer  to  pay  the  mortgage  debt, 
either  for  the  purpose  of  paying  a  small 
judgment  for  which  he  has  also  been  ap- 
pointed, or  at  the  request  of  a  creditor  who 
has  a  lease  for  security,  but  who  has  aband- 
oned possession  thereunder,  and  has  failed 
to  keep  his  contract  to  pay  the  interest. 
Milwaukee  &  M.  R.  Co.  v.  Soutter,  2  Wall. 
510,  17:  900 

Editorial  note. 
Discharge.  33: 706 

liiabllities  discharged. 

204.  A  railroad  company  which  procures 
or  acquiesces  in  the  withdrawal  of  a  re- 
ceivership and  the  discharge  of  the  receiver 
and  the  cancelation  of  his  bond,  and  accepts 
the  restoration  of  its  road  largely  enhanced 
in  value  by  betterments,  may  be  sued  in  as- 
sumpsit on  a  claim  which  was  valid  against 
the  receiver,  but  not  satisfied  by  him  or  by 
the  court  which  discharged  him,  at  least 
when  it  does  not  claim  that  the  amount  of 
the  bettermenU  was  less  than  the  demand 


sued  on.  Texas  &,  P.  R.  Co.  v.  Manton 
(Texas  &  P.  R.  Co.  v.  Bloom)  164  U.  S.  636, 
17  Sup.  Ct.  Rep.  216,  41:580 

Cited  in  Texas  &  P.  R.  Co.  v.  Gay,  167  U.  S. 

745.  42  L.  ed.  1209.  17  Sup.  Ct.  Rep,  1005— 

— Houston  &  T.  C.  R.  Co.  v.  Bowles,  168  U. 

S.    706,    42    L.    ed.    1213,    18    Sup.    Ct.    Rpp. 

943 — Archambeau   v^   Piatt,   173   Mass.   252» 

53  N.  E.  816. 


VIII.  Foreign  and  Ancillary  Receivers., 

Conclusiveness  of  Judgment  against  Ancil- 
lary Receiver,  see  Judgment,  815. 

205.  Under  the  "full  faith  and  credit" 
clause  in  the  Federal  Constitution,  and  the 
acte  of  Congress  respecting  judicial  proceed- 
ings of  the  different  states,  receivers  are  not 
recognized  outoide  of  the  states  in  which 
they  are  appointed;  nor  are  they  within 
the  comity  as  practised  between  nations, 
and  will  not  receive  assistance  from  foreign 
tribunals.    Booth  v.  Clark,  17  How.  322, 

15:  164 
Cited  In  The  Willamette  Valley,  62  Fed.  200 
— Southern  Loan  &  T.  Co.  v.  Benbow,  96  Fed. 
.126 — Ward  v.  Pacific  Mut.  L.  Ins.  Co.  135 
Cal.  237,  67  Pac.  124 — Wyman  v.  Eaton,  107 
Iowa,  219,  43  L.R.A.  698,  70  Am.  St.  Rep. 
193,  77  N.  W.  865 — Caetleman  v.  Templeman^ 
87  Md.  553.  41  L.R.A.  370,  67  Am.  St.  Rep. 
363,  40  Atl.  275 — Fitzgerald  v.  Fitzgerald  & 
M.  Constr.  Co.  41  Neb.  495,  59  N.  W.  8.^8 
— Goodsell  T.  Benson,  13  R.  I.  252 — Cbafee 
V.  Quldnick  Co.  13  R.  I.  448 — Commercial 
Nat.  Bank  v.  Motherwell  Iron  &  Steel  Co. 
95  Tenn.  180,  29  L.R.A.  167,  31  S.  W.  1002— 
Fllkins  V.  Nunnemacher,  81  Wis.  95,  51  N.  W. 
79. 

206.  A  receiver  under  a  creditor's  bill,  ap- 
pointed by  a  state  court,  is  entitled  to  no 
larger  comity,  in  either  the  Federal  or  state 
court,  than  is  given  to  assignees  under  for- 
eign bankrupt  laws;  and  the  fact  that  such 
a  receiver  represents  one  or  more  creditors, 
as  the  case  may  be,  to  the  exclusion  of  other 
creditors,  is  a  strong  reason  for  denying  to 
him  a  larger  comity  than  is  given  to  .'^nch 
assignees.     Booth   v.   Clark,    17    How.    322, 

15:  164 

207.  A  receiver  has  no  powers  except  such 
as  are  conferred  upon  him  by  the  order  of 
his  appointment  and  the  course  and  practice 
of  the  court,  such  powers  being  limited  to 
the  jurisdiction  of  his  appointment;  and  the 
fact  that  he  is  appointed  under  a  state  stat- 
ute gives  him  no  extraterritorial  power;  he 
is  but  the  officer  of  the  court  appointing 
him,  and  such  court  cannot  authorize  him 
to  sue  outside  of  the  jurisdiction  of  his  ap- 
pointment.    Booth  V.  Clark,   17   How.  322, 

15:  164 
Distinguished  in   Re  Republic  Ins.  Co.  8  Nat. 
Bankr.  Reg.  200,  Fed.  Cas.  No.  11,705 — Par- 
sons V.  Charter  Onk  L.  Ins.  Co.  31  Fed.  306. 

Cited  in  Bank  of  Bethel  v.  Pahquioque  Bank» 
14  Wall.  401,  20  L.  ed.  845— Brigham  v.  Lud- 
dington,  12  Blatchf.  242,  Fed.  Cas.  No.  1,- 
874 — Re  Bugbee,  9  Nat.  Bankr.  Reg.  262, 
Fed.  Cas.  No.  2.115 — Chandler  v.  Siddle,  3 
Dill.  479,  10  Nat.  Bankr.  Reg.  238,  Fed.  Cos. 
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No.  2,594 — Ex  parte  Norwood.  3  Bias.  512, 
Fed.  Cas.  No.  10,304 — Perego  v.  Bonesteel,  5 
BIss.  60.  Fed.  Caa.  No.  10.976 — Olney  v. 
Tanner.  10  Fed.  104 — Torrens  ▼.  Hammond, 
4  Hughes.  601.  10  Fed.  904— Second  Nat. 
Bank  v.  New  York  Silk  Mfg.  Co.  11  Fed. 
.'»34 — Taylor  v.  Life  Asso.  of  America,  13 
Fed.  498 — Holmes  ▼.  Sherwood,  3  McCrary, 
407,  16  Fed.  727 — Hazard  v.  Durant.  19  Fed. 
477 — Wilkinson  v.  Culver,  23  Blatchf.  417, 
*J5  Fed.  640 — ^Toung  v.  Aronson,  27  Fed.  242 
— Atkins  T.  Waha^h.  St.  L.  &  P.  R.  Co.  29 
Fed.  173 — Philadelphia  &  R.  Coal  &  I.  Co.  v. 
Daube,  71  Fed.  585 — ^The  Willamette  Valley, 
76  Fed.  852— Rogers  v.  Riley.  80  Fed.  760— 
Hale  V.  Hardon.  37  C.  C.  A.  265.  95  Fed.  772 
— i'oitrane  ▼.  Templeton,  45  C.  C.  A.  333,  106 
Fed.  375 — Boulware  v.  Davis,  90  Ala.  212, 
9  Li.R.A.  602,  8  So.  84 — Farmers  Loan  &  T. 
Co,  T.  Postal  Teleg.  Co.  55  Conn.  336,  3  Am. 
St.  Rep.  53,  11  Atl.  184— Small  v.  Smith, 
14  S.  D.  622,  86  Am.  St.  Rep.  807,  86  N.  W. 
e49 — Iglehart  y.  Bierce.  36  111.  139— Se- 
curity Sar.  A  L.  Asso.  v.  Moore,  151  Ind.  178, 

50  N.  E.  869— Winans  v.  Gibbs  &  S.  Mfg.  Co. 
48  Kan.  780.  30  Pac.  163 — LIchten stein  v. 
Gillett  Bros.  37  La.  Ann.  524 — Loney  t. 
Penniman.  43  Md.  133 — Bartlett  ▼.  Wilbur, 
53  Md.  495 — Lycoming  F.  Ins.  Co.  ▼.  Langley, 
62  Md.  202 — Day  v.  Postal  Teleg.  Co.  66 
Md.  360,  7  Atl.  608— Amy  v.  Manning.  149 
Mass.  489.  21  N.  E.  493 — Bullock  v.  Bullock, 

51  N.  J,  Eq.  446.  27  Atl.  435— Walter  v.  F. 

B.  McAlister  Co.  21  Mlac.  748,  48  N.  Y.  Supp. 
26 — Kruger  v.  Bank  of  Commerce,  123  N.  C. 
18,  31  S.  E.  270— Owen  y.  Miller,  10  Ohio 
St.  142,  75  Am.  Dec.  502 — Merchants'  Nat. 
Bank  r.  McLeod,  38  Ohio  St.  185 — Pollock 
V.  Carolina  Interstate  BIdg.  &  L.  Asso.  48 
S.  C.  74,  59  Am.  St.  Rep.  695.  25  S.  E. 
977 — Moseby  v.  Burrow,  52  Tex.  404 — Texas 
A  P.  R.  Co.  T.  Gay,  86  Tex.  585,  25  L.R.A. 
56,  26  S.  W.  599 — Straughan  t.  Hallwood, 
30  W.  Va.  288,  8  A  or.  St.  Rep.  29,  4  S.  E. 
394. 

Sning  and  being;  sned. 

208.  Without  leave  of  the  court  which  ap- 
pointed him.  a  court  of  another  state  has 
no  jurisdiction  to  entertain  suits  against 
a  receiver,  for  causes  of  action  arising  in 
the  state  where  he  was  appointed  and  where 
the  property  is  situated,  based  on  his  neg- 
ligence or  that  of  his  servants.  Barton  v. 
Barbour.   104  U.  S.  126.  26:  672 

Cited  in  Heldrltter  v.  Elizabeth  Oil-Cloth  Co.  112 

C.  S.  304.  28  L.  ed.  733,  5  Sup.  Ct.  Rep.  135 
—Porter  v.  Sabin,  149  U.  S.  479.  37  L.  ed.  818. 
13   Sup.   Ct.  Rep.   1008 — Hitz  v.   Jenks,    185 
r.   8.   169.   46  L.  ed.  856.  22   Sup.  Ct.  Rep. 
598 — Porter  v.  SabIn,  36  Fed.  477 — Missouri 
P.  R.  Co.  V.  Texas  P.  R.  Co.  41   Fed.  313— 
Glean  v.  Liggett.  47  Fed.  474— The  St.  Nicho- 
las.  49   Fed.   676 — Continental   Trust   Co.   v. 
Toledo.  St.  L.  &  K.  C.  R.  Co.  59  Fed.  524— 
Rejall   V.  Oreenhood.  60  Fed.  787 — Cohen  v. 
Solomon.  66  Fed.  413— The  Willamette  Val- 
ley.   13    C.    C.    A.    640,    29    U.    S.    App.    447, 
66  Fed.  570 — Compton  v.  Jesup,  15  C.  C.  A. 
413.  31   U-  S.  App.  486.  68  Fed.  279— Fore- 
man V.   Central  Trust  Co.   18  C.  C.  A.  326, 
SO  r.   S.   App.  653.  71   Fed.  781 — Sheaf e  v. 
I^ rimer,  79  Fed.  924 — Gay  v.  Brlcrfleld  Coal 
k  L  Co.  94  Ala.  309.  16  L.R.A.  567,  33  Am. 
St.  Rep.  122,  11  So.  353 — Day  v.  Postal  Teleg. 
Co.   66  Md.   369,    7   Atl.   608— State   ox   rel. 
Klotx  V.   Ross,   118  Mo.  54.  23   S.  W.   196— 
Leigh  V.  Green,  62  Neb.  3.14.  89  Am.  St.  Rep. 
761,  86  N.  W.  1093 — Ryan  v.  Hays.  62  Tex. 

50 Tezaa  P.  B-  Co.  ▼.  Johnson,  76  Tex.  431, 

18  Am.  St.  Rep.  60,  13  S.  W.  463— Ueed  v.  i 


Axtell,  84  Va.  234.  4   S.  E.  5S7— Brown  r. 
Ranch,  1  Wash.  500.  20  Pac.  785. 

209.  A  receiver  cannot  sue  in  his  own 
name  officially,  outside  of  the  jurisdiction 
in  which  he  was  appointed,  to  recover  prop- 
erty or  choses  in  action  of  a  judgment  debt- 
or; and  therefore  a  receiver  appointed  in 
New  York  cannot  sue  in  the  Federal  courts 
of  the  District  of  Columbia,  to  recover  such 
property.    Booth  v.  Clark,  17  How.  322. 

15:  164 

210.  A  receiver  in  a  creditor's  bill  cannot 
sue  out  of  the  state  in  which  he  was  ap- 
pointed; and  consequently  one  appointed  in 
New  York  cannot  sue  in  the  circuit  court  for 
the  District  of  Columbia.  Booth  v.  Clark, 
17  How.  322,  15:  164 
Cited   in   Hale   v.   AlUnson,    188   U.    S.   68,   47 

L.  ed.  388.  23  Sup.  Ct.  Rep.  244 — Re  Repub- 
lica  Ins.  Co.  8  Nat.  Bankr.  Reg.  200,  Fed. 
Cas.  No.  11,705 — Rood  v.  Whorton,  67  Fed. 
430— Rust  V.  United  Waterworks  Co.  17  C. 
C.  A.  20,  36  U.  S.  App.  167,  70  Fed.  133 — 
Hale  V.  Hardon,  37  CCA.  284,  95  Fed. 
791 — Johnson  v.  Southern  Bldg.  &  L.  Asso. 
99  Fed.  648 — Wlgton  v.  Rosier.  102  Fed.  Vi 
—Hale  V.  AlUnson,  45  CCA.  271,  106  Fed. 
259 — Zacher  v.  Fidelity  Trust  &  Safety  Vault 
Co.  46  C  C  A.  483.  106  Fed.  595— Burr  v. 
Smith,  113  Fed.  861— Ililllker  v.  Hale.  54 
C  C  A.  256,  117  Fed.  224 — Lewis  v,  Ameri- 
can Naval  Stores  Co.  119  Fed.  396 — Great 
Western  Mln.  &  Mfg.  Co.  v.  Harris,  63  C 
C  A.  56.  128  Fed.  326— Small  v.  Smith,  14 
S.  D.  625,  86  Am.  St.  Rep.  807,  86  N.  W. 
649 — Barley  v.  Glttlngs.  15  App.  D.  C  438 
— Glenn  v.  Busey,  MacArtb.  &  M.  467 — 
Kronberg  v.  Elder,  18  Kan.  152 — Ewing  v. 
King.  169  Mass.  100,  47  N.  E.  597— Far- 
mers  &  M.  Ins.  Co.  v.  Needles,  52  Mo.  19 — 
RobcHson  v.  Staed,  135  Mo.  139,  33  L.R.A. 
205,  58  Am.  St.  Rep.  569,  36  S.  W.  610 — 
Waters-Pierce  Oil  Co.  v.  American  Exch. 
Bank,  71  Mo.  App.  656— Weil  v.  Bank  of 
Burr  Oak,  76  Mo.  App.  37 — Darner  v.  Gate- 
wood.  2  Neb.  (Uiiof.)  562,  89  N.  W.  603— 
Hurd  V.  Elizabeth,  41  N.  J.  L.  2 — Brinton 
V.  Wood,  19  How.  Pr.  163 — Taylor  v.  Atlan- 
tic &  G.  W.  R.  Co.  57  How.  Pr.  15 — Davis 
V.  Butters  Lumber  Co.  132  N.  C.  240.  43 
S.  E.  650 — Warren  v.  Union  Nat.  Bank.  26 
Phila.  Leg.  Int.  420.  7  Phila.  168 — Straushan 
V.  Hallwood,  30  W.  Va.  289.  8  Am.  St.  Rep. 
29.  4  S.  E.  394— Grogan  v.  Egbert,  44  W.  Va, 
78,  67  Am.  St.  Rep.  763,  28  S.   E.  714. 

211.  The  receiver  of  a  corporation,  with  no 
other  title  to  its  assets  and  property  than 
that  derived  from  his  appointment  in  a  suit 
brought  to  adjudicate  and  enforce  liens  and 
subject  the  property  to  the  payment  of  the 
claims  of  creditors,  cannot  be  empowered  by 
the  court  of  his  appointment  to  sue  in  a 
foreign  jurisdiction,  either  in  his  own  name 
or  in  that  of  the  corporation,  to  realize  its 
assets.  Great  Western  Min.  &  Mfg.  Co.  v. 
Harris,  198  U.  S.  561,  25  Sup.  Ct.  Rep.  770, 

49:  1163 
Cited  in  Bernhelmer  v.  Converse,  206  U.  S. 
534.  51  L.  ed.  1176,  27  Sup.  Ct.  Rep.  755— 
Re  Benedict,  140  Fed.  57 — F'owler  v.  Osgood, 
4  L.R.A.(N.S.)  829,  72  C  C  A.  279.  141 
Fed.  23 — Covell  v.  Fowler,  144  Fed.  539^ 
Bay  State  Gas  Co.  v.  Rogers.  147  Fed.  559— 
Childs  V.  Blethen,  40  Wash.  348,  82  Pac. 
405. 

212.  A  receiver  appointed  by  a  court  of 
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equity  in  the  exercise  of  its  general  juris- 
diction cannot,  by  virtue  of  his  appointment 
and  the  direction  to  sue  contained  therein, 
maintain  a  suit  in  equity  in  a  foreign  ju- 
risdiction to  enforce  the  statutory  liability 
of  stockholders  in  an  insolvent  corporation, 
— especially  where  the  courts  of  the  state 
where  the  receiver  was  appointed  have  held 
that  such  an  action  cannot  be  maintained 
by  him  in  the  courts  of  that  state.  Hale  v. 
Allinson,  188  U.  S.  56,  23  Sup.  Ct  Rep.  244, 

47:  380 

Cited  in  Finney  v.  Guy,  189  U.  S.  340,  47  L. 

ed.  843,  23  Sup.  Ct.  Rep.  558 — Great  Western 

^     Mln.  &  Mfg.  Co.   V.   Harris,    198  U.   S.  574, 

49  L.  ed.  11G8,  25  Sup.  Ct.  Rep.  770 — Peo- 
ple's Nat.    Bank  v.    Savllle,   201   U.   S.   641, 

50  L.  ed.  001,  26  Sup.  Ct.  Rep.  760— Tyler 
V.  Hale,  57  C.  C.  A.  681.  122  Fed.  1021— 
Burget  V.  Robinson,  59  C.  C.  A.  260,  123 
Fed.  262— Great  Western  Min.  &  Mfg.  Co.  v. 
Harris,  63  C.  0.  A.  56.  128  Fed.  326— Ed- 
ward V.  National  Window  Glass-Jobbers'  As- 
so.  139  Fed.  797 — Re  Benedict.  140  Fed.  57 — 
Fowler  v.  Osgood,  4  T..R.A.(N.S.)  829,  72  C. 
C.  A.  278,  141  Fed.  22— Covell  v.  Fowler,  144 
Fed.  539 — Lewlsohn  v.  Stoddard,  78  Conu. 
605,  63  Atl.  621— People's  Nat.  Bank  v.  Sa- 
vllle. 25  App.  D.  C.  142 — Knickerbocker  Trust 
Co.  V.  Isolln,  185  N.  Y.  56,  77  N.  E.  877— 
CliUds  V.  Blethen,  40  Wash.  348.  82  Pac.  405 
—Hunt  V.  Whewell,  122  Wis.  40,  99  N.  W. 
599. 

213.  A  chancery  receiver  of  a  domestic 
corporation  upon  whom,  as  a  quasi  assignee 
and  representative  of  the  creditors,  is  con- 
ferred by  Minn.  Gen.  Laws  1899,  chap.  272, 
the  authority  to  maintain  an  action  to  en- 
force the  liability  of  stockholders,  may  sue 
in  a  foreign  jurisdiction.  Bernheimer  v. 
Converse,  206  U.  S.  516,  27  Sup.  Ct.  Rep, 
755,  51:1163 

—  Fditorial   notes. 

Right  to  enforce  liability  of  corporate 
stockholder  outside  the  state  of  his  appoint- 
ment. 47:  380 

[Power  of  receiver  to  sue  out  of  jurisdic- 
tion of  appointment.  4  L.R.A.  (N.S.)   824.] 

Assets  and  distribution  thereof. 

214.  A  receiver's  right  to  the  possession 
of  a  debtor's  property  is  limited  to  the  ju- 
risdiction of  his  appointment,  and  he  has 
no  lien  upon  the  property  of  a  debtor  ex- 
cept that  of  which  he  geU  possession  with- 
out suit,  or  that  which  he  reduces  to  pos- 
session by  means  of  a  suit  which  he  is  au- 
thorized to  bring;  and,  in  the  absence  of  an 
assignment,  he  can  have  nothing  in  the  na- 
ture of  a  lien  to  bind  nersonal  property  not 
within  the  jurisdiction  of  his  appointment. 
Booth  V.  Clark,  17  How.  322,  15:  164 
Cited  In  Security  Trust  Co.  v.  Dodd.  173  U.  S. 

629.  43  L.  ed.  837,  19  Sup.  Ct.  Rep.  545 — 
Olnev  V.  Tanner,  10  Fed.  106 — Mississippi 
Mills  Co.  V.  Ranlett,  19  Fed.  197— Schlndel- 
holz  V.  Cullum.  5  C.  C.  A.  301,  12  U.  S.  App. 
242,  55  Fed.  889— Baltimore  Bldg.  &  L.  As- 
80.  V.  Alderson.  32  C.  C.  A.  546,  61  U.  S. 
App.  636.  90  Fed.  146— Upton  v.  Hnnhiird.  28 
Conn.  285,  73  Am.  Dec.  670 — State  v.  Jack- 
sonville, P.  &  M.  R.  Co.  15  Fla.  291— Ser- 
comb  V.  Catlln,  30  111.  App.  260 — Catlin  v. 
Wilcox  Sllver-Plate  Co.  123  Ind.  481,  8  L. 
R.A.  64.  18  Am.  St.  Rep.  338,  24  N.  F. 
250 — Hlbernla    Nat.    Bank    v.    Lacombe,    21 


Hun,  176— Kelly  v.  Crapo.  45  N.  Y.  91,  6 
Am.  Rep.  35 — Morris  v.  Hand,  70  Tex.  484, 
8  S.  W.  210— Young  v.  Page,  55  Vt.  194,  45 
Am.  Rep.   602. 

215.  The  general  rule  that  the  courts  of 
one  state  will  not  aid  the  officers  of  another 
to  withdraw  funds  or  property  of  a  dece- 
dent, without  providing  for  local  creditors, 
does  not  require  the  Treasurer  of  the  United 
States,  authorized  to  adjust  and  pay  over 
the  amount  found  due  to  a  creditor  of  the 
United  States,  to  prefer  the  latter's  credit- 
ors resident  in  the  District  of  Columbia 
over  a  receiver  of  personal  property  of  such 
creditor  appointed  by  a  court  of  chancery  of 
the  state  where  he  was  domiciled  and  was 
personally  served  with  process.  United 
States  V.  Borcherling,  185  U.  S.  223,  22  Sup. 
Ct.  Rep.  607,  46:  884 


RECEIVERS'   CERTIFICATES. 

See   Receivers,   III.   c,   3. 


RECEIVING   STOLEN  PROPERTY. 

Evidence  to  Explain  Term  in  Stolen  Note, 

see  Evidence,  1626. 
Variance    Between    Allegations    and    Proof, 

see  Evidence,  2776,  2777. 
Indictment  for,  see  Indictment,  etc.,  155. 


^•» 


RECESS. 

Signature  by  President  to  Bill  During,  see 
Statutes,  13. 


RECIPROCITY 

In  Customs  Duties,  see  Duties,  93-96. 

In  Giving  Effect  to  Foreign  Judgment,  see 

Judgment,  929. 
Rule  of,  as  Applied  to  Capture  on  Water, 

see  Prize  and  Capture,  117. 
Right  of,  see  Prize  and  Capture,  117. 


RECITALS. 

In  Record,  see  Appeal  and  Error,  3144. 

Notice  of  Infirmities  in  Municipal  Bonds  by, 
see  Bonds,  493.  494. 

Estoppel  bv,  see  Bonds,  V.  i,  2;  Estoppel,  7, 
8,  14,  20,  21,  31-33,  35,  37-40. 

Estoppel  to  Deny,  see  Estoppel,  298. 

Jurisdictional  Recitals  in  Judgment,  see 
Judgment,  949-952. 

Interruption  of  Limitations  by,  see  Limita- 
tion of  Actions,  616. 

In  Partition  Deed,  see  Partition,  17. 

In  Patent  to  Public  Lands,  see  Public 
Lands.   930-932. 
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REOIiAMATION. 

Of  Marshy  Districts,  see  Drains. 

As  Subject  of  Swamp  Land  Grant,  see  Pub- 
lic Lands,  402. 

Of  Arid  Lands,  see  States,  92-94;  Waters, 
16. 

Affecting  Navigation  by  Appropriating 
Water  for  Reclamation  of  Arid  Lands, 
see  Waters,  109. 


«•-•- 


RECOGNITION. 

By  Legislature  as  Equivalent  to  Incorpora- 
tion, see  Municipal  Corporations,  13, 
14. 


'#-•- 


RECOGNIZANCE. 

Fees  of  Clerk  for  Entry  of,  see  Clerks,  35, 

39. 
Clerk's  Fee  for  Drawing,  see  Clerks,  74. 
ill  General,  see  Bail  and  Recognizance. 


RECOLLECTION. 

Refreshing  Recollection,  see  Witnesses,  147- 
149. 


RECOMMENDATION. 

Letters  of,  as  Guaranty,  see  Guaranty,  1. 


#>» 


RECOMMITMENT. 

To  Referee  or  Master,  see  Reference,  VI. 


RECONSTRUCTION. 

Restoration  of  Government  in  Confederate 
StaUs,  see  States,  328,  329. 


RECONVENTION. 

Plea  of,  see  Pleading,  VI. 
What  Constitutes,  see  Set-Off  and  Counter- 
claim, 1. 


RECONVENTIONAL  DEMAND. 

Waiver    of    Illegality    of    Contract     with 
Enemy,  see  Contracts,  384. 


RECONVEYANCE. 


See  Deeds,  V. 


♦^ 


RECORD. 

Of  Naturalization,  what  should  be  Shown 
by,  see  Aliens,  172. 

Of  Chattel  Mortgage,  see  Chattel  Mortgage, 
III. 

Fees  of  Clerk  for  Entries  in,  see  Clerks, 
26-40. 

Denial  of  Equal  Protection  by  Refusing  to 
Permit  Amendments  of,  see  Constitu- 
tional Law,  393. 

Of  Proceedings  on  Sale  of  Land  for  Taxes, 
see  Constitutional  Law,  549. 

Expense  of  Copying  as  Part  of  Costs,  see 
Costs,  96. 

Power  of  Court  over  Nonjudicial  Records 
Filed  with  it,  see  Courts,  50. 

Succession  as  between  State  and  Federal 
Governments  on  Erection  of  Territory 
into  State,  see  Courts,  396,  397. 

In  Criminal  Case,  see  Criminal  Law,.  VI. 

Delivery  of  Deed  for,  see  Deeds,  15,  19- 
22. 

Fees  of  Consul  for  Recording,  see  Diplomatic 
and  Consular  Officers,  37. 

Letters  of  Instruction  to  Local  Supervisor 
as  Part  of,  see  Elections,  33. 

Judicial  Notice  of,  see  Evidence,  I.  c. 

Secondary  Evidence  of,  see  Evidence,  III.  c, 
2,  d;  934,  966,  968-970,  972-980. 

As  Evidence  Generally,  see  Evidence,  IV. 

Admissibility  in  Evidence  Generally,  see 
Evidence,    IV.    e. 

Public  Grants  and  Land  Office  Records  and 
Proceedings  as  Evidence,  see  Evidence, 
I\^  f . 

Parol  and  Extrinsic  Evidence  Respecting, 
Generally,  see  Evidence,  VI.  p. 

Sufficiency  of  Evidence  to  Overcome,  see 
Evidence,  XII.  g. 

Probative  Effect  of  Official  Opinion  or 
Record  Generally,  see  Evidence,  XII.  h. 

Secondary  Evidence  of,  see  Evidence,  903- 
906,  943,  954,  957,  966,  968-970,  972- 
980. 

Want  of  Record  or  Defective  Record  as 
Affecting  Admissibility  of  Original 
Document,  see  Evidence,  985,  986. 

Failure  to  Record  Deed  as  Affecting  Admis- 
sibility, see  Evidence,  1189-1191. 

Entries  in  Bible  and  Church  or  Other  Regis- 
ter as  Evidence,  see  Evidence,  1442- 
1445. 

Of  Federal  Executive  Departments,  see 
Executive  Departments,  31-33. 

As  Essential  to  Protect  Purchaser  or  Mort- 
gagee of  Property  Remaining  in  Seller's 
or  Mortgagor's  Possession,  see  Fraudu- 
lent Conveyances,  79-99. 

Of  Mining  Location,  see  Mines,  40-43. 

Constructive  Notice  of  Contract  from  its 
Record,  see  Notice,  4. 

Patents  as,  see  Patents,  7. 

Of  Plat  of  Intended  City,  see  Plats. 

Demandableness  of  Oyer  of,  see  Pleading, 
301. 
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Reference  to,  on  Demurrer,    see    Pleading, 

945. 
Of  Spanish  and  Mexican  Grants,  see  Private 

Land  Claims,  105-111. 
Of   Land   Grants    in    Georgia,    see    Public 

Lands.  1201. 
Of  Land  title,  see  Real  Property,  II. 
What  Record  should  Show  as  to  Sale  for 

Taxes,  see  Taxes,  678,  679. 
Of  Town  Meeting,  see  Towns,  11. 

1.  A  commission  of  a  public  officer,  duly 
signed  and  sealed  and  ordered  recorded,  is 
deemed  recorded,  whether  actual  entry  is 
made  or  not.  Marbury  v.  Madison,  1  Cranch, 
137,  2:  dO 

DUUnguished  in  Moore  v.  Collins,  14  N.  C.  (3 

Dev.  L.)   140. 

Cited  In  McClaskey  r.  Barr,  47  Fed.  170— 
Holmes  v.  Cleveland,  C.  &  C.  R.  Co.  93  Fed. 
108 — William  Firth  Co.  v.  South  Carolina 
Loan  &  T.  Co.  122  Fed.  577 — King  v.  Kenny, 
4  Ohio,  83 — Ratcllff  v.  Teters,  27  Ohio  St. 
81 — Ferris  v.  Smii  \  24  Vt.  33 — Sayward  v. 
Thompson,   11   Wash.   709,  40  Pac.   379. 

.'  2.  The  government  is  not  bound  to  fur- 
nish the  originals  or  certified  copies  of 
papers  which  have  been  filed  in  and  become 
part  of  the  records  and  archives  of  the 
office  of  the  Secretary  of  the  Treasury,  im- 
less  upon  demand -at  the  proper  office  and 
tender  of  the  lawful  fees.  Barney  v. 
Schneider,  9  Wall.  248,  19:  648 

3.  Where  a  deed  of  land  in  Chicago,  and 
its  record,  have  been  destroyed,  the  peti- 
tioner is  entitled  to  the  establishment  of 
the  record  b^  the  proceedings  authorized 
imder  the  Rhnois  "burnt  records"  act,  and 
when  the  court  has  once  acquired  jurisdic- 
tion, it  can  adjudicate  upon  all  claims  to 
the  propertv  in  controversy,  as  therein  pro- 
vided. Gormley  v.  Clark,  134  U.  S.  338,  10 
Sup.  a.  Rep.  554,  33:  909 
Cited   In   Stallcup   v.   Tacoma,   165   U.   S.   719, 

41  L.  ed.  1185,  17  Sup.  Ct.  Rep.  998— 
Darragh  v.  H.  Wetter  Mfg.  Co.  23  C.  C.  A. 
616,  49  U.  S.  App.  1,  78  Fed.  13— Harding 
V.  Fuller,  141  111.  316,  30  N.  E.  1053. 

4.  A  provision  that  any  deed  or  will  duly  re- 
corded, which  refers  to  a  subdivision  made  by 
the  map  provided  for  by  the  act  of  Congress 
of  :March  2,  1893,  chap.  197,  for  the  exten- 
sion of  a  system  of  highways  through  the 
District  of  Columbia,  shall  have  the  same 
effect  as  if  the  subdivision  had  been  made 
by  the  grantor  or  testator,  tends  to  benefit 
rather  than  to  injure  the  landowners,  and 
cannot  be  complained  of  by  them.  Bauman 
V.  Ross,  167  U.  S.  548,  17  Sup.  Ct.  Rep.  966, 

42:  270 

5.  The  provision  that  after  the  recording 
of  a  map  provided  for  by  the  act  of  Con- 
gress of  March  2,  1893,  chap.  197,  no  other 
subdivision  not  in  conformitv  with  the 
map  shall  be  admitted  to  record,  is  within 
the  authority  of  Congress  to  prevent  any- 
thing being  placed  upon  the  public  records 
which  may  tend  to  defeat  its  object  to  se- 
cure uniformitv  in  the  entire  svstem  of 
highways  in  the  District  of  Columbia.  Bau- 
man v.*Ross,  167  U.  S.  548.  17  Sup.  Ct.  Rep. 
966,  42: 270 


6.  A  corporation  engaged  in  examining^ 
titles  and  certifying  thereto  may,  so  far  as 
necessary  to  assist  in  the  examination  of  a 
title  for  which  it  is  employed,  inspect  and 
examine  the  indices  and  cross  indices  of  the 
judgment  records  prepared  by  the  clerks  of 
United  States  courts,  which,  by  the  act  of 
August  1,  1888,  §2  (25  Stat,  at  L.  357,  chap. 
729,  U.  S.  Comp.  Stat.  1901,  p.  701),  "shall 
at  all  times  be  open  to  the  inspection  and 
examination  of  the  public,"  so  long  as  it 
does  not  interfere  with  the  clerk  or  his  as- 
sistants in  the  discharge  of  their  duties,  or 
with  the  equal  rights  of  other  persons  to 
make  such  inspection  and  examination. 
Bell  V.  Commonwealth  Title  Ins.  &  T.  Co.  189 
U.  S.  131,  23  Sup.  Ct.  Rep.  569,  47:  741 
Cited  in  State  ex  rel.  Davis  v.  McMillan,  49 
Fla.  249,  38  So.  666 — State  ex  rel.  Nevada 
Title  Guaranty  ft  T.  Co.  v.  Grimes  (Nev.) 
5  L.R.A.(N.S.)    559,  84   Pac.   1061. 

Editorial  notes. 

Right    of    access    to    public    records    for 
private  abstract  purposes.  47:  741 

[Right  to  inspect.     27  L.RA.  82.] 

In  Judicial  proceedings. 

On  Appeal,  see  Appeal  and  Error,  V. 

Review  of  Discretion  in  Refusing  to 
Have  Obscene  Matter  Spread  upon, 
see  Appeal  and  Error,  4404. 

Necessity  that  Party  be  of  Record  to 
Determine  Federal  Jurisdiction,  see 
Courts,  624. 

Jurisdictional  Showing  as  Essential  in 
Federal  Courts,  see  Courts,*  V.  c, 
11. 

Power  of  Court  to  Keep,  Amend,  or  Cor- 
rect, see  Courts,  46,  47. 

As  Evidence,  see  Evidence,  TV.  k. 

Parol  and  Extrinsic  Evidence  Concern- 
ing, see   Evidence,   1724-1739. 

Estoppel  by,  see  Estoppel,  I. 

Of  Judgment,  see  Appeal  and  Error, 
5187;  Judgment,  32. 

Collateral  At^ck  on  Judgment  for 
Failure  to  Record  it,  see  Judgment, 
408. 

Arrest  of  Judgment  for  Error  Apparent 
in,  see  Judgment,  1174-1177. 

Finding  of  Referee  as  Part  of  Record, 
see  Reference,  59. 

Necessity  of  Allowing  or  Disallowing 
Exceptions  to  Referee's  Report  on, 
see  Reference,  85. 

In  Proceeding  to  Remove  Cause  to  Fed- 
eral Court,  see  Removal  of  Causes, 
VI.  d. 

Eflfect  of  Failure  to  File,  on  Right  to 
Remove  Cause,  see  Removal  of 
Causes,  266. 

Effect  of  Fftiliire  to  File  Transcript  of, 
in  Federal  Court  after  Removal  of 
Cause,  see  Removal  of  Causes,  415, 
417,  419. 

Extension  of  Time  for  Entering  Record 
after  Removal  of  Cause,  see  Re- 
moval of  Causes,  429. 

Amendment  of,  after  Removal  of  Cause, 
see  Removal  of  Causes,  449. 

Disability    of    State   to    Interfere    witli 
Records     of     Federal     Courts, 
States,   146. 
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7.  Und«r  the  laws  of  Congress  passed  in 
1790  and  1804,  prescribing  the  forms  of  au- 
thentication of  records  and  judicial  proceed- 
ing'^ when  they  were  to  be  used  in  another 
stato,  the  same  effect  must  be  given  to  the 
record  in  the  court  of  the  state  where  pro- 
duced as  in  the  courts  of  the  state  from 
which  it  is  taken.  Crapo  v.  Kelly,  16  Wall. 
610.  21:430 

Distinguished  in   Winona  &   St.   P.   R.   Co.   v. 

Plainrlew.  143  U.  S.  301,  36  L.  ed.  199,  12 

Sup.  Ct.  Rep.  530. 

Cited  In  Hancock  Nat.  Bank  ▼.  Famum,  176 
U.  8.  644.  44  L.  ed.  621,  20  Sup.  Ct.  Rep 
51)6 — Blackstone  ▼.  Miller,  188  U.  S.  204, 
47  L.  ed.  444.  23  Sup.  Ct.  Rep.  277 — The 
Willamette  Valley.  62  Fed.  304— Pond  v. 
Cooke,  45  Conn.  132,  29  Am.  Rep.  668 — 
Woodhull  ▼.  Farmers*  Trust  Co.  11  N.  D.  163. 
93  Am.  St.  Rep.  712,  90  N.  W.  795 — ^Dl«e  v. 
Beacham,  81  Md.  600,  32  Atl.  243— Loftua 
V.  Farmers*  A  M.  Nat.  Bank,  6  Pa.  Co.  Ct. 
344 — Cross  T.  Brown,  10  R.  I.  238,  33  Atl. 
147. 

S.  In  the  courts  of  the  District  of  Co- 
lumbia, the  docket  stands  in  the  place  of, 
or  perhaps  is,  the  record,  and  is  entitled 
here  to  all  the  consideration  that  is  yielded 
to  the  formal  record  in  other  states,  and  to 
the  same  faith  and  credit.  Washington,  A. 
A  G.  Steam  Packet  Co.  v.  Sickles,  24  How. 
333.  16:  650 

9.  To  constitute  a  paper  a  part  of  a  rec- 
ord, it  must  form  part  of  the  pleadings,  or 
be  brought  under  and  be  ingrafted  upon  the 
action  by  some  motion  of  the  parties. 
Sargeant  v.  State   Bank,   12  How.   371, 

13:  1028 
Cited  In  EnfEland  v.  Gebhardt.  112  U.  S.  505,  28 
L.  ed-  812.  5  Sup.  Ct,  Rep.  287 — Loeb  v. 
Colnmbla  Twp.  179  U.  S.  482,  45  L.  ed.  287, 
21  Rup.  Ct.  Rep.  174 — Stevenson  v.  Kurtz, 
9S  Mich.  49.'>.  57  N,  W.  580 — Amy  T.  Young, 
12  Utah,  318,  42  Pac.  1121. 

10.  Although  a  court  of  record  can  act 
only  through  its  orders  made  of  record,  yet 
-when  it  is  by  law  authorized  to  appoint  an 
agent,  it  is  not  necessary  that  all  the  acts 
of  the  agent  should  appear  of  record.  Bul- 
litt County  V.  Washer,  130  U.  S.  142,  9  Sup. 
Ct.  Rep.  499,  32:885 

11.  The  court  may  make  nunc  pro  tunc  en- 
tries to  supply  omissions  in  the  record  of 
what  was  done  at  the  time  of  the  proceed- 
ings. Wight  V.  Nicholson  (Re  Wight)  134 
U.  S.  136.  10  Sup.  Ct.  Rep.  487.  33:  865 
Cited  in  Hickman  v.  Ft.  Scott.  141  U.  S.  418, 

.35  L.  ed.  776,  12  Sup.  Ct.  Rep.  9 — Michigan 

Ins.    Bank   v.    Eldred,   143   U.   S.   299.   36  L. 

ed.   163.  12  Sup.   Ct.  Rep.  450 — Gonzales  t. 

Cunningham,  164  U.  S.  623,  41  L.  ed.  576. 

17    Sup.    Ct.    Rep.    182 — MIchot    ▼.    United 

States,    31    Ct.    CI.    302 — Gagnon    v.    United 

States,  38  Ct.  CI.  24 — ^Whiting  v.   Equitable 

Life  Asisur.  See.  8  C.  C.  A.  661,  13  U.  S.  App. 

597,    60    Fed.    200 — Lincoln    Nat.    Bank    v. 

Porry.    14   C.  C.   A.  274.  32  U.  8.   App.   15, 

4WJ  Fed.  888 — Odell  v.  Reynolds,  17  C.  C.  A. 

321.    .37    U.    S.    App.    447.   70   Fed.    659— Ex 

partP  Buskirk.  18  C.  C.  A.  416,  25  U.  S.  App. 

«1,3.    72    Fed.    21 — Blythe    v.    Hinckley,    84 

F«h1.  244 — Lynah  v.  United  States,  106  Fed. 

123 — Gorham  v.  Broad  River  Twp.  113  Fed. 

83 — Western  Dredging  &  Improv  Co.  v.  Ileld- 

cnaler,   53   CCA.   628.    116   Fed.    182— Re 


Welty,  123  Fed.  126 — Groton  Bridge  &  Mfg. 
Co.  T.  Clark  Pressed  Brick  Co.  126  Fed. 
554 — Kaufman  y.  Shain,  111  Cal.  19,  43  Pac. 
393 — People  ex  rel.  Schmidt  v.  County  Court, 
9  Colo.  App.  46,  47  Pac.  469 — Kelly  v.  Moore, 
22  App.  D.  C.  8 — State  v.  Griffin,  4  Idaho, 
461,  40  Pac.  60 — State  v.  Watkins,  7  Idaho, 
38,  59  Pac.  1106 — Johnson  v.  Gebhauer,  159 
Ind.  277,  64  N.  B.  855 — Ackerman  v.  Acker- 
man,  61  Neb,  74,  84  N.  W.  598 — Harris  v. 
Jennings,  64  Neb.  82,  97  Am.  St.  Rep.  635, 
89  N.  W.  625 — Borrego  v.  Territory,  8  N.  M. 
491,  46  Pac.  349 — Toronto  General  Trust  Co. 
V.  Chicago,  B.  ft  Q.  R.  Co.  123  N.  Y.  46,  25 
N.  E.  198— State  v.  Flester,  32  Or.  268,  50 
Pac.  561— McClain  v.  Davis,  37  W.  Va.  339, 
18  L.R.A.  638,  16  S.  E.  629 — Vance  v.  Ra- 
venswood,  S.  &  G.  R.  Co.  53  W.  Va.  341,  44 
S.  E.  461— Hoffman  v.  State,  88  Wis.  176, 
69  N.  W.  588 — State  ex  rel.  Conway  v.  Blake, 
5  Wyo.  118,  38  Pac.  354. 

12.  Where, a  person  was  oonvicted  of  em- 
bezzling letters,  in  the  district  court,  and, 
pending  a  motion  for  new  trial,  the  cause 
was  transferred  to  the  circuit  court,  where 
the  motion  was  denied,  and  subsequently,  in 
the  district  court,  without  entry  of  the  or- 
der previously  made  remittin^^  the  cause  to 
that  court,  he  was  sentenced  to  imprison- 
ment,— the  circuit  court  has  power  subse- 
quently to  enter  the  order  nunc  pro  tunc 
upon  its  own  motion  and  recollection,  re- 
mitting the  cause  to  the  district  court,  ac- 
cording to  the  facts,  to  supply  the  omis- 
sion to  enter  it  previous  to  remitting  the 
cause.  Wight  v.  Nicholson  (Re  Wight)  134 
U.  S.  136,  10  Sup.  Ct.  Rep.  487,      33:  865 


RECORDER. 

As  Judge,  see  Judges,  1. 

Power  to  Confirm  Land  Titles  in  St.  Louis 
Originating  under  Former  Government, 
see  Private  Land  Claims,  519. 


RECORDING  LAWS. 

Impairment  of  Contract  Obligations  by,  see 
Constitutional  Law,  1456-1460. 

Necessity  of  Recording  Transfer  of  Stock, 
see  Corporations,  475. 

Necessity  of  Recording  Gift  of  Slave,  see 
Gift,  5. 

Cautionary  Notice,  see  Lis  Pendens,  12,  13. 

Recording  of  Mortgages  on  Vessel,  see 
Shipping,  60. 

Necessity  of  Recording  Deed  of  Manumis- 
sion, see  Slaves,  31. 

In  General,  see  Real  Property,  II. 


♦^ 


RECOUPMENT. 

Consideration  of,  after  Remand  to  Trial 
Court,  see  Appeal  and  Error,  5575. 

Plea  of,  see  Pleading,  VI. 

In  General,  see  Set -Off  and  Counterclaim, 
II.  b. 
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RED  BOOK— REFERENCE,  I. 


R£D  BOOK. 

Of  Navy,  Repeal  of  Blue  Book  by,  see  Army 
and  Navy,  148. 


REDELIVERY  BOND. 

Enforcement  of  Penalty  Prescribed  in,  see 

Damages,  55. 
Measure  of  Liability  on,  see  Damages,  120. 


REDEMPTION. 

Of  Assets  in  Bankruptcy,  see  Bankruptcy, 

VI.  d. 
Of  Bond  Generally,  see  Mandamus,  215. 
Of  United  States  Bonds,  see  ^onds,  VII. 
Of  Store  Orders,  see  Corporations,  775. 
Of  Certificates  of  Indebtedness  of  District 

of  Columbia,  see  District  of  Columbia, 

41. 
Of  Pledge,  see  Pledge,  V. 
From  Judicial  Sale  Generally,  see  Judicial 

Sale,  VIII. 
From    Sale   on   Foreclosure,   see   Mortgage, 

VIII. 
From  Tax  Sale,  see  Taxes,  III.  j. 
Impairment  of  Contract  Obligations  by  Re- 
demption   Statute,    see    Constitutional 

Law,  IV.  g,  4,  t  (12). 
Laches  as  Bar  to  Right  of,  see  Limitation 

of  Actions,  167. 
Effect  of  Giving  or  Extending  Time  of,  see 

Pledge,  5a,  5b. 


-•-^ 


REDIRECT  EXAMINATION. 

See  Witnesses,  152,  153. 


•^^ 


REDUCTION. 

Of  Damages,  see  Damages,  III. 


RE-ENAOTMENT. 

Of  Statute,  see  Statutes,  IV. 


RE-ENTRY. 

By  Landlord,  see  Landlord  and  Tenant,  III. 

e. 
For  Breach  of  Condition,  see  Private  Land 

Claims,  279;  Real  Property,  28-32. 


REFEREN  CE  • 

/.  In  Generalf  I'lO. 
II,  Right  to  Refer,  11 '21. 


III,  Appointment  of  Referee,  22, 

IV.  Hearing    and    Determination,    23» 

37, 
V,  Report  and  Findings,  aS'OO. 
a.  In  General,  33^4:2, 
h,  RequiMtes  of,  43'53, 

c.  Effect  of,  54'61, 

d.  Review,   62-73. 

e.  Exceptions  and  Objections,  7P* 

90, 
VI,  Recommitment,  01. 

Agreement  to  Submit  to,  in  Admiralty  Case^ 
see  Admiralty,  500, 

Appealability  of  Order  of,  see  Appeal  and 
Error,  I.  d,  4. 

Necessity  of  Exception  to  Order  of,  see  Ap- 
peal and  Error,  3691. 

Reference  to  Arbitrators  in  Cases  where  No 
Suit  is  Pending,  see  Arbitration. 

Attorney's  Authority  to  Refer,  see  Attorneys, 
44-46. 

Master  in  Bankruptcy,  see  Bankruptcy,  98. 

Power  of  Referee  in  Bankruptcy,  see  Bank- 
ruptcy, 229. 

Right  to  Remove  Cause  by  Certiorari  after 
Reference,  see  Certiorari,  9. 

Power  of  Corporation  to  Refer,  see  Corpora- 
tions, 298. 

Power  of  Corporation  to  Agree  to  Refer- 
ence, see  Corporations,  312. 

By  Court  of  Claims,  see  Court  of  Claims,  11. 

For  Taking  Deposition,  see  Depositions,  22, 
23. 

Right  to  Discontinue  after  Agreement  to 
Refer,  see  Dismissal  and  Discontinu- 
ance, 6. 

Entry  of  Judgment  by  Clerk  on,  see  Judg- 
ment, 34. 

Relation  of  Master  Making  Judicial  Sale 
to  Court  and  to  Parties,  see  Judicial 
Sale,  4. 

Effect  of  Stipulation  for,  on  Right  to  Re- 
move Cause,  see  Removal  of  Causes, 
347. 

See  also  Bankruptcy,  97. 


J.  In  Oetteral, 

1.  An  order  of  reference  to  auditors  is 
impliedly  discharged  by  a  subsequent  in- 
terlocutory decree  upon  the  merits  of  the 
case  in  which  the  debts  and  credits,  de- 
terminable upon  the  reference,  are  intro- 
duced as  a  finding  by  the  court.  Field  v. 
Holland,  6  Cranch,  8,  3:  13$ 
Cited  in  Lane  v.  Kingsberry,  11  Mo.  408. 

2.  It  is  immaterial  that  an  agreement 
to  refer  to  arbitrators  the  question  of  dam- 
ages arising  from  the  taking  of  land  by  a 
canal  company  is  signed  by  the  counsel  who 
represented  the  company  before  the  removal 
of  the  cause,  where  its  attorney  who  subse- 
quently appeared  on  record  joined  in  the 
motion  for  the  reference,  received  notice  of 
the  award,  and  made  no  objection  to  the  au- 
thority under  which  the  arbitrators  had  been 
appointed.  Alexandria  Canal  Co.  y.  Swann, 
5  How.  83,  12:  60 


REFERENCE,   II. 
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3.  An  expression  in  an  agreement  of  sub- 
mission to  arbitration,  that  all  questions  of 
law  in  the  case  are  to  be  concluded  by  the 
award,  is  only  a  submission  of  all  matters 
involved  in  the  suit.  United  States  v.  Far- 
ragut,  22  Wall.  406,  22:  879 

4.  In  an  equity  action,  the  reference  to 
an  arbitrator  of  the  matter  in  dispute, 
coupled  with  the  agreement  that  his  award 
should  be  made  the  basis  of  a  decree,  is  a 
waiver  of  the  objection  that  the  remedy  was 
at  law  and  not  in  equity.  Strong  v.  Willey, 
104  U.  S.  512,  26:  642 
Cited  in  Errol  t.  Bragg,  64  N.  H.  21,  4  Atl. 

S88. 

5.  A  reference  made  without  allusion  in 
the  order  to  the  code  of  the  state  in  which 
the  action  is  brought,  is  treated  as  a  com- 
mon-law reference.  Dundee  Mortg.  &  T.  In- 
vest Co.  v.  Hughes,  124  U.  S.  157,  8  Sup. 
Ct  Rep.  377,  31:357 
Cited  in   Dletz  y.  Lymer,   10  C.   C.   A.  73,   19 

U.  8.  A  pp.  663,  61  Fed.  794 — Imperial  L.  Ins. 
Co.  ▼.  Newcomb,  10  C.  C.  A.  289,  19  U.  S. 
App.  669,  62  Fed.  98. 

6.  Reference  by  consent,  by  a  circuit  court 
of  the  United  States,  to  a  so-called  master 
commissioner  as  referee  for  report,  although 
no  such  officer  is  known  to  the  law,  does  not 
make  the  reference  invalid,  as  the  court 
could  refer  the  case  to  a  private  person. 
Shipman  v.  Straitsville  Central  Min.  Co.  158 
U.  S.  356,  15  Sup.  a.  Rep.  886,         39:  1015 

7.  A  reference  to  arbitrators,  which  is 
sanctioned  by  the  laws  of  Maryland  govern- 
ing Washington  county,  is  not  invalid  be- 
cause it  is  not  sanctioned  by  the  laws  of 
Virginia  governing  Alexandria  county,  from 
which'  the  case  was  removed.  Alexandria 
Canal   Co.  v.   Swann,   5  How.   83,       12:  60 

8.  [A  rule  of  reference,  the  report  to  be 
made  next  term,  when  the  referees  do  not 
meet,  expires  by  its  own  limitation,  and 
leaves  the  case  open  to  any  new  agreement. 
Abbott  V.  Pinchin  (Ct.  Com.  PI.  Phila.)  1 
Dall.  349,  1:170] 

9.  A  claim  for  a  reasonable  allowance  for 
the  costs  and  risks  of  collecting  rents  in  be- 
half of  one  required  to  give  an  accounting 
before  a  master  should  be  presented  before 
the  latter  with  a  particular  statement  of 
them.  Under  a  general  claim  the  party  can 
be  allowed  nothing,  and  if  he  fail  to  pre- 
sent his  claim  it  will  not  be  a  valid  ground 
of  exception  to  the  master's  report.  Story 
T.  Livingston,  13  Pet.  359,  10:  200 

10.  The  court  may  examine  the  arbitra- 
tors as  witnesses,  to  ascertain  facts  mate- 
rial to  the  validity  of  the  award.  York  & 
C.  R.  Co.  V.  Myers,  18  How.  246,        15:  380 


//.  Right  to  Refer. 

Right  to  Consent  to  Reference,  Judgment  in 
Wliich  Will  Bind  Appearance  Bail,  see 
Bail  and  Recognizance,  10. 

11.  The  practice  of  referring  pending  ac- 


tions is  coeval  with  the  organization  of  our 
judicial  system;  and  although  no  act  of 
Congress  expressly  authorizes  it,  the  circuit 
court  may  adopt  such  practice  under  its 
power  to  make  necessary  rules  for  the 
orderly  conduct  of  business.  Hecker  v. 
Fowler,  2  Wall.  123,  17:  759 

Newcomb  v.  Wood,  97  U.  S.  581,  24:  1085 
Cited  in  Shipman  v.  Straltsvlile  Cent.  Min.  Co. 

158  U.   S.  361,  39  L.  ed.  1016,  15  Sup.  Ct. 

Rep.    886 — Lyons    v.    Lyons    Nat    Banls,    19 

Blatchf.  286,  8  Fed.  374. 

12.  In  the  exercise  of  its  original  juris- 
diction the  Supreme  Court  of  the  United 
States  may,  on  the  complaint  of  a  state  of 
the  erection  of  a  bridge  across  a  navigable 
stream,  refer  the  case  to  a  master  to  take 
proof  as  to  the  resulting  obstruction  to 
navigation.  Pennsylvania  v.  Wheeling  & 
B.  Bridge  Co.  9  How.  647,  13:  294 
Cited  in   Missouri   v.    Illinois.    180    U.    S.    227, 

45  L.  ed.  507,  21  Sup.  Ct.  Rep.  331— Colum- 
bus Ins.  Co.  V.  Curtenius,  6  McLean,  209,  Fed. 
Cas.  No.  3,045 — Grifflng  v.  Gibb.  McAll.  225, 
Fed.  Cas.  No.  5,819 — Meyler  v.  Wedding,  107 
Ky.  317,  92  Am.  St  Rep.  347,  53  S.  W.  809 
— Gates  v.  Northern  P.  R.  Co.  64  Wis.  69,  24 
N.  W.  494 — J.  S.  Keator  Lumber  Co.  v.  St. 
Croix  Boom  Corp.  72  Wis.  89,  7  Am.  St. 
Rep.  937,  38  N.  W.  529. 

13.  [Auditors  shall  be  appointed,  under 
the  Pennsylvania  act  of  1781,  only  where 
there  is  a  dispute  about  the  depreciation. 
Cooper  V.  Coates  (Ct.  Com.  PI.  Phila.)  1 
Dall.  248,  1:  122] 

14.  The  territorial  court  of  Utah  author- 
ized to  refer  a  cause  to  a  master  to  deter- 
mine the  charitable  uses  to  which  the  assets 
of  a  dissolved  religious  corporation  should 
be  devoted.  Church  of  Jesus  Christ  of  L.  D. 
S.  V.  United  States,  140  U.  S.  665, 
11  Sup.  Ct.  Rep.  884,  35:  592 
Cited  in  Nephi  Irrig.  Co.  v.  Jenlcins,  8  Utah, 

373,  31  Pac.  986. 

15.  It  is  not  within  the  general  province 
of  a  master  to  pass  upon  all  the  issues  in  an 
equity  case,  and  the  court  cannot  refer  to 
him  the  entire  decision  of  a  case  without 
the  consent  of  the  parties.  Kimberly  v. 
Arms,  129  U.  S.  512,  9  Sup.  Ct.  Rep.  355, 

32:  764 
Cited  in  Gay  Mfg.  Co.  v.  Camp,   15   C.  C.  A. 
227,  25  U.  S.  App.  376,  68  Fed.  68 — De  Cor- 
dova V.  Korte,  7  N.  M.  681,  41  Pac.   526— 
Com.  ex  rel  Coray  v.  Archbald,  195  Pa.  319, 

46  Atl.  5. 

Editorial  note. 

[Compulsory  reference  as  denial  of  the 
constitutional  right  to  trial  by  jury.  25 
L.R.A.  67.] 

Consent  of  parties. 

See  also  supra,  6. 

16.  A  trial  by  arbitrators  appointed  by  the 
court  with  the  consent  of  both  parties  is  a 
mode  of  prosecuting  a  suit  to  judgment  as 
well  established  and  as  fully  warranted  by 
law  as  a  trial  by  jury.  Alexandria  Canal 
Co.  V.  Swann,  5  How.  83,  12:  60 
Cited  in  Hecker  v.  Fowler,  2  Wall.  128,  17  L. 

ed.  760 — Howe  Mach.  Co.  v.  Edwards.  13 
Blatchf.  403,  Fed.  Cas.  No.  6,784 — Robinson 
V.  Mutual  Ben.  L.  Ins.  Co.  16  Blatchf.  201, 
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Fed.  Cas.  No.  11,901 — LyoDs  v.  Lyons 
Nat.  Bank.  19  Blatchf.  286,  8  Fed.  374— 
St.  Louis  Electric  Light  &  P.  Co.  v.  Edison 
General  Electric  Co.  64  Fed.  1004 — District 
of  Columbia  v.  Bailey,   9  App.  D.  C.  368 — 

17.  A  court  of  justice,  with  the  consent 
of  the  parties,  may  refer  a  case  pending 
before  it,  whenever  the  right  exists  to  as- 
certain the  facts,  as  well  as  to  pronounce 
the  law.    Newcomb  v.  Wood,  97  XL  S.  581, 

24:  1085 
Cited  in  Kimberly  v.  Arms.  129  U.  S.  525,  32 
L.  ed.  769,  9  Sup.  Ct.  Hep.  355 — ^Heath  v. 
Grlswold,  18  Blatchf.  556,  5  Fed.  574— Re 
Thomas,  45  Fed.  787 — Parker  v.  Ogdens- 
burgh  &  L.  C.  R.  Co.  25  C.  C.  A.  207,  51  U. 
S.  App.  88,  79  Fed.  819. 

18.  A  court  of  chancery  with  consent  of 
parties,  may  refer  a  whole  case  to  a  master. 
Kimberly  v.  Arms,  129  U.  S.  512,  9  Sup.  Ct. 
Rep.  355,  32:  764 

19.  An  action  upon  a  promise  to  pay  for 
the  use  of  a  patent  right  may,  upon  the 
stipulation  of  the  parties,  be  referred  by  the 
United  States  circuit  court,  and  judgment 
entered  upon  the  referee's  report.  Hecker 
V.  Fowler,  2  Wall.  123.  17:  759 
Cited   In    Fourth    Nat.    Banlc    v.    Neyhardt,    13 

Blatchf.  394,  Fed.  Cas.  No.  4,991— Howe 
Mach.  Co.  T.  Edwards,  15  Blatchf.  403,  Fed. 
Cas.  No.  6,784 — Neafle  v.  Cheesebrough,  14 
Blatchf.  314,  Fed.  Cas.  No.  10,064 — Robin- 
son y.  Mutual  Ben.  L.  Ins.  Co.  16  Blatchf. 
201.  Fed.  Cas.  No.  11,961 — St.  Louis  Elec- 
tric Light  &  P.  Co.  V.  Edison  General  Elec- 
tric Co.  64  Fed.   1,004. 

Accounts. 

20.  A  court  of  equity  may  refer  an  ac- 
count generally,  and,  on  the  return  of  the 
report,  determine  such  questions  as  may  be 
oont*'sted  by  the  parties.  Field  v.  Holland, 
6  Cranch,  8,  3:  136 
Cited  in  Phoenix  Mut  L.   Ins.  Co.  v.   Grant,  3 

MacArth.  48^DorBey  v.  Hammond,  1  Bland 
Ch.    470. 

21.  A  complex  and  intricate  account  is 
an  unfit  subject  for  examination  in  a  court, 
and  ought  always  to  be  referred  to  a  com- 
missioner, to  be  examined  by  him  and  re- 
ported, in  order  to  a  final  decree.  Dubourg 
de  St.  Colombe  v.  United  States,  7  Pet.  625. 

8:  807 
Cited  In  Pulllam  v.  Pulllam,  10  Fed.  27 — 
Briggs  V.  Neal,  56  C.  C.  A.  576.  120  Fed. 
228— nurd  v.  Goodrich,  59  111.  455— Rlner  v. 
Touslee,  62  111.  268— Moss  v.  McCall,  75  111. 
190 — Patten  v.  Patten,  75  111.  447 — French  v. 
GIbbs.  105  111.  528— Cooper  v.  McNeil,  9  111. 
App.  98 — Gibbs  v.  Merserve,  12  111.  App.  616 
— Copp  V.  Hennlker,  55  N.  H.  211,  20  Am. 
Rep.  194 — Black  v.  Boyd,  50  Ohio  St.  53,  33 
N.  E.  207. 


III.  Appointment  of  Referee. 

Sufficiency  of   Statement  of,  see  Contracts. 
154. 

22.  [A   referee  will   not  be  appointed   in 


IV.  UeatHng  and  Detei^nihi'ition. 

23.  Royalties  upon  any  device  found  to 
come  within  a  contract  for  the  sale  of  an 
invention  are  within  the  scope  of  a  reference 
to  an  auditor  to  state  the  account,  under  a 
decree  declaring,  in  general  terms,  the  rights 
of  the  complainant  to  royalties  upon  all  de- 
vices manufactured  by  the  defendant  and 
embodying  the  inventions  mentioned  in  the 
contract,  although  both  the  bill  and  the  de- 
cree specifically  mentioned  but  a  single  de- 
vice, the  bill  averring  complainant's  ignor- 
ance of  details  and  want  of  means  of  learn- 
ing them  except  by  discovery,  and  praying 
a  disclosure,  obviously  intended  to  include 
substitutes  for  his  invention.  Eclipse 
Bicycle  Co.  v.  Farrow,  199  U.  S.  581,  26  Sup. 
Ct.  Rep.  150,  50:  317 

Powers  of  referee. 

See  also  supra,  15;  infra,  34. 

24.  [Referees  has  no  power  to  delegate 
their  authority,  or  to  erect  a  new  and  arbi- 
trary tribunal  to  determine  future  contro- 
versies. Levezey  v.  Gorgas  (H.  Ct.  Er.  and 
App.  Pa.)   4  Dall.  71,  1:746] 

25.  [A  report  of  referees  cannot  give  a 
right  to  land,  but  can  settle  a  dispute  about 
land,  either  in  ejectment  or  trespass.  Cal- 
houn V.  Dimning  (Pa.  N.  P.)   4  Dall.  120, 

1 :  767] 

Practice. 

Waiver  of  Failure  to  Swear  Referees, 
see  Appeal  and  Error,  4667. 

26.  [All  evidence,  written  or  oral,  must  be 
presented  to  referees  in  the  presence  of  the 
parties.  Passmore  v.  Pettit  (Pa.  Sup.  Ct.) 
4  Dall.  271,  1 :  830 
Hagner  v.  Musgrove   (Ct.  Com.  PI.  Phila.) 

1  Dall.  83,  1:46] 

27.  [Referees  may,  by  consent  of  parties, 
consolidate  several  actions.  Brown  v.  Scott 
(Ct.  Com.  PI.  Phila.)   1  Dall.  145,       1:  74] 

28.  [A  referees'  report  is  not  invalid  be- 
cause they  heard  an  interested  witness. 
Hollingsworth  v.  Leiper  (Ct.  Com.  PL 
Phila.)    1  Dall  161,  1:82] 

29.  [The  court  will  not  give  instructions 
to  referees  on  points  pf  law.  Gever  v. 
Smith   (Ct.  Com.  PI.  Phila.)   1  Dall.  '347, 

1:  169] 

30.  [A  rule  of  reference  to  report  to  next 
term  will  not  authorize  issuing  an  execu- 
tion upon  the  report  into  office  during  vaca- 
tion, although  after  the  intervention  of  one 
term.  Hart  v.  James  (Pa.  Sup.  Ct.)  1  Dall. 
355.  1:173] 

31.  [A  supplementary  report  of  referees, 
filed  at  the  instance  of  one  party,  without 
notice  to  the  other,  is  invalid.  Hart  v. 
James   (Pa.  Sup.  Ct.)   1  Dall.  355,     1:  173] 

32.  Due  notice  must  be  given  to  the  par- 
ties, of  the  time  and  place  for  hearing  the 


the  absence  of  one  attorney,  unless  by  writ-    cause.     Lutz  v.  Linthicum,  8  Pet.  165, 
ten  agreement.     Shippen  v.  Bush   (Ct.  Com.  i  8:  904 

PI.  Phila.)   1  Dall.  251,  1:  123]  i  cited  In  Continental  Ins.  Co.  v.  Garrett,  60  a 
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C.  A.  398,  125  Fed.  592 — Ranncy  ▼.  Ed- 
wards. 17  Conn.  319. 

33.  That  referees  to  whom  a  dispute  was 
submitted  gave  no  notice  to  one  of  the  par- 
ties of  the  appointment  of  the  third  referee, 
or  of  the  making  or  returning  of  the  award; 
and  that  these  acts  were  all  done  on  the 
same  day, — do  not  invalidate  the  award,  if 
the  parties  had  due  notice  and  a  due  hear- 
ing before  the  referees,  and  the  award  was 
made  upon  due  deliberation.  Lutz  v.  Lin- 
thicum,  8  Pet.  165,  8:  904 

34.  [An  umpire  duly  selected  by  disagree- 
ing referees  has  precisely  the  same  powers 
and  duties  as  they,  and  must  hear  the  evi- 
dence from  the  witnesses  themselves  and  in 
the  presence  of  the  parties.  Passmore  v. 
Pettit  (Pa.  Sup.  Ct.)  4  Dall.  271,  1:830 
Falconer  v.   Montgomery   (Pa.  Sup.  CJt.)    4 

Dall.   232,  1:813] 

35.  The  appointment  of  an  umpire  by 
referees,  when  they  are  authorized  to  choose 
one  in  case  they  cannot  agree,  is  not  in- 
valid because  made  before  they  have  heard 
the  evidence  and  discovered  that  they  cannot 
agree.     Lutz  v.  Linthicum,  8  Pet.  165, 

8:904 
Alexandria  Canal  Co.  v.  Swann,  5  How.  83, 

12:60 
Cited   In    Alexandria    Canal    Co.    v.    Swann,    5 
IIow.  90,   12  L.  ed.  63 — Leonard  v.  Cox,  64 
Mo.  35. 

36.  Where  an  issue  was  not  made  by  the 
pleadings,  it  was  too  late  for  the  defend- 
ants to  raise  the  point  before  the  master. 
Providence  Rubber  Co.  v.  Goodyear,  9  Wall. 
788.  19: 566 
Cited  in  Dnnlap  v.  Schofleld.  152  V.  S.  249,  38 

L.  ed.  428,  14  Sup.  Ct.  Rep.  576 — Jennings  v. 
Pierce.  15  Blatchf.  43.  3  Bann.  &  Ard.  362, 
Fed.  Cas.  No.  7,288 — Wonson  v.  Peterson,  3 
Bann.  ft  Ard.  251,  Fed.  Cas.  No.  17.934 — ^Na- 
tional Mfg.  Co.  V.  Meyers.  7  Fed.  3r>7 — Allen 
T.  Deacon.  10  Sawy.  211,  21  Fed.  123 — Ses- 
sions V.  Romadka.  21  Fed.  133 — Tuttle  v. 
Claflln.  22  C.  C.  A.  148.  45  U.  S.  App.  105, 
76  Fed-  2.^7 — C.  F.  Simmons  Medicine  Co.  v. 
Simmons.  81  Fed.  166 — Pettlbone  v.  Pennsyl- 
vania Steel  Co.  134  Fed.  889 — Hall  v.  United 
States  Reflector  Co.  30  Hun,  376. 

37.  [In  Pennsylvania,  in  1784,  it  was  held 
that  notice  of  the  time  and  place  of  the 
meeting  of  referees  must  be  served  on  the 
Darty  himself,  and  not  on  his  attorney. 
Rivers  v.  Walker  (Q.  Com.  PL  Phila.)  1 
DalL  81,  1 :  46J 


F.  Report  and  Findings, 
a.  In  General, 

Review  of  Findings,  see  Appeal  and  Error, 
\Tn.  1.  4. 

Necessitv  of  Exception  to  Report,  see  Ap- 
peal' and  Error,  3694-3700. 

Time  for  Exceptinpr  to  Report,  see  Appeal 
and  Error,  3717. 

Pre.(tumptioD  on  Appeal  as  to,  see  Appeal 
and  Error,  4163. 


Review  of  Sufficiency  of  Findings  to  Sup- 
port Judgment,  see  Appeal  and  Er- 
ror, 4294,  4295. 

First  Objecting  on  Appeal  that  not  all  Ref- 
erees Signed  Report,  see  Appeal  and 
Error,   4526. 

First  Objecting  to  on  Appeal,  see  Appeal 
and  Error,  4536. 

Award  by  Arbitrators,  see  Arbitration,  II. 

Referee's  Letter  as  Evidence,  see  Evidence, 
1107. 

Removal  of  Cause  after  Filing  of  Report, 
see  Removal  of  Causes,  397. 

Proceeding  by  Commissioners  as  a  Report, 
see  Removal  of  Causes,  397a. 

See  also  supra,  4,  28,  31. 

38.  [The  fact  that  referees,  having  settled 
their  minds  with  regard  to  their  report, 
proposed  to  one  party  that  he  should 
credit  the  other  with  rent  accruing  after 
action  brought,  to  which  he  did  not  assent, 
will  not  invalidate  their  report.  Innes  v. 
Miller  (U.  Com.  PI.  Phila.)  1  Dall.  188, 

1:  93] 

39.  [A  report  of  referees,  awarding 
money  on  one  side  and  certain  conveyances 
on  the  other,  is  good.  The  court  can,  by 
attachment,  compel  the  conveyances.  Kunc- 
kle  V.  Kunckle  (Ct.  Com.  PI.  Phila. >  1  Dall. 
364,  1:178 

40.  The  report  of  auditors  is  not  to  be 
considered  in  the  nature  of  an  award  obliga- 
tory on  all  the  parties,  but  may  be  set  aside 
for  other  causes  than  those  which  are  per- 
mitted to  vitiate  an  award.  Field  v.  Hol- 
land,* 6  Cranch,  8,  3:  136 
Cited  In  Dorsey  v.  Hammond,  1  Bland  Ch.  469 

Holmes  v.  Hunt,  122  Mass.  513,  23  Am.  Rep. 
381. 

41.  According  to  the  ordinary  mode  of 
proceeding  in  courts  of  equity,  instead  of 
setting  aside  the  report  of  a  master,  the 
court  should  pass  its  judgment  upon  each 
of  the  exceptions,  or  remand  the  account 
to  the  auditor,  with  additional  directions 
as  to  the  principles  upon  which  it  is  to  be 
stated.     Kelsey   v.   Hobby,   16   Pet.   269, 

10:  961 
Cited  In  French  v.  Hay  (French  v.  Stewart) 
22  Wall.  248,  22  L.  ed.  857 — Coburn  v.  Cedar 
Valley  Land  &  Cattle  Co.  138  U.  S.  222,  84 
L.  ed.  886.  11  Sup.  Ct.  Rep.  258 — Witters  v. 
Sowles,  43  Fed.  407 — Book  v.  Justlco  MIn. 
Co.  58  Fed.  831 — Swift  v.  Williams.  68  Md. 
257,  11  Atl.  835 — Butterfleld  v.  Beardsley, 
28  Mich.  425 — Marvlne  v.  Drexel,  68  Pa.  3G8. 

42.  Whether  property  was  lawful  prize 
and  subject  to  condemnation  is  a  question 
to  be  decided  by  the  arbitrators  to  whom 
the  controversy  has  been  submitted,  and 
their  award  must  be  confirmed  unless  some 
principle  of  law  has  been  violated.  United 
States  V.  Farragut,  22  Wall.  406,      22:  879 

h.  Refjuifrites  of, 

43.  An  award  under  a  general  roferenre 
must  decide  the  whole  matter  submitted  to 
the  arbitrators;  it  must  not  extend  to  anv 
matter   not   comprehended   in   the    submis- 
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sion;  and  it  must  be  certain,  final,  and  con- 
clusive of  the  whole  matter  referred.     Car- 
nochan  v.  Christie,  11  Wheat.  446,      6:  516 
Cited  In  Hecker  v.  Fowler.  2  Wall.  131,  17  L. 
ed.   761 — DeGroot  v.  United  States,  5  Wall. 
430,  18  L.  ed.  703,  2  Ct.  CI.  542 — James  v. 
Thurston,  1  Cliff.  369,  Fed.  Cas.  No.  7,186 — 
McDougald  v.   Dawson,  30  Ala.  558 — Strong 
V.   Barbour,   1   Mackey,  211 — Hays  v.   Hays, 
2  Ind.  30— Leslie  v.  Leslie,  50  N.  J.  Eq.  Ill, 
24    Atl.    310 — Pettibone   v.   Perkins,    6    Wis. 
624. 

44.  [An  agreement  to  refer  to  three  ref- 
erees, to  which  the  clerk,  in  making  out  the 
rule,  added,  "or  any  two  of  them,"  does  not 
warrant  a  report  by  two  only.  Tetter  v. 
Rapesnyder  (Ct.  Com.  PI.  Phila.)  1  Dall. 
293,  1:143] 

45.  [A  single  report  of  referees  in  two  ac- 
tions, awarding  a  certain  undivided  sum,  is 
invalid.  Hart  v.  James  (Pa.  Sup.  dJt.)  1 
Dall.  355,  1:  173] 

46.  A  statement  in  an  award  that  a  cer- 
tain debt  not  within  the  terms  of  the  sub- 
mission should  be  paid  notwithstanding  the 
award,  inserted  for  the  purpose  of  exclud- 
ing the  conclusion  which  might  have  been 
drawn,  that  the  referees  had  deducted  such 
debt  in  making  the  award,  is  proper,  and 
does  not  affect  the  validity  of  the  award. 
Lutz  V.  Linthicum,  8  Pet.  165,  8:  904 

47.  A  report  of  referees,  to  whom  is  sub- 
mitted a  question  of  damages  only,  prop- 
erly omits  any  notice  of  a  clause  in  the 
agreement  to  refer,  which  provides  for  a 
conveyance  upon  payment  of  the  award. 
Alexandria  Canal  Co.  v.  Swann,  5  How.  83, 

12:60 

Certainty. 

See  supra,  43. 

48.  An  award  requiring  one  of  the  par- 
ties, together  with  third  persons,  who  are 
described,  to  execute  a  deed,  is  not  void  for 
uncertainty  because  it  does  not  give  the 
names  of  the  persons  who  are  to  join  in 
the  execution  of  the  deed,  nor  disclose  who 
is  to  prepare  and  tender  it.  These  were 
•questions  proper  'for  the  consideration  of 
the  court,  but  form  no  objections  to  the 
award.    Thornton  v.  Carson,  7  Cranch,  596, 

3:451 

49.  Where  the  submission  is  made  by  two 
persons,  an  award  of  a  certain  sum  to  be 
paid  to  one  of  them  is  not  bad  for  uncer- 
tainty in  not  stating  in  terms  that  it  is  to 
be  paid  by  the  other;  that  it  is  to  be  so 
paid  will  be  inferred.  Lutz  v.  Linthicum. 
8  Pet.  165,  8:  904 
Cited  In  Leslie  v.  Leslie.  50  N.  J.  Eq.  113,  24 

Atl.  319. 

50.  An  award  in  a  pending  suit  which 
does  not  in  terms  refer  to  that  suit  will  not 
be  void  for  uncertainty,  if  no  other  cause 
appears  to  have  been  pending  or  in  dis- 
pute between  the  parties,  and  the  terms  of 
the  award  directly  cover  the  subject-matter 
of  the  suit  pending.  Lutz  v.  Linthicum,  8 
Pet.   165,  8:904 

51.  [A  referee's  report  that   £75  was  due 


March  3,  last,  is  void  for  uncertainty. 
Young  V.  Reuben  (Ct.  Com.  PI.  Phila.)  1 
Dall.   119,  1:  63] 

Alternative  and  contingent  award. 

52.  An  award  is  not  void  because  it  is  in 
the  alternative  and  contingent,  nor  because 
one  of  the  alternatives  requires  the  party  to- 
do  an  act  in  conjunction  with  others,  not 
parties  to  the  award,  and  over  whom  he 
has  no  control.  Thornton  v.  Carson,  7 
Cranch,  596,  3:  451 
Cited  in  Brock  v.  Lawton,  210  Pa.  202,  59  AU. 

997. 

Notice. 

See  also  supra,  37;   infra,  74. 

53.  It  is  not  necessary  that  it  should  ap- 
pear on  the  face  of  an  award  that  the  nec- 
essa.ry  notice  of  the  time  and  place  of  the 
hearing  was  given.  Lutz  v.  Linthicum,  8 
Pet.  165,  8:  904 
Cited   In    Warner    v.    Collins,    135    Mass.    27— 

Slocum  V.  Damon,  1  Plnney,  (Wis.)   626. 


c.  Effect  of. 

Review  of  Finding,  see  infra,  V.  d. 
As  Evidence,  see  Evidence,  1252. 
See  also  infra,  64. 

54.  An  award  by  arbitrators  of  a  specific 
sum,  with  a  declaration  that  the  several 
items  enumerated  in  the  preceding  part 
of  the  awards  as  credits  are  to  be  deducted 
therefrom,  amounts  to  a  rejection  of  all 
credits  not  enumerated.  Carnochan  v. 
Christie,  11  Wheat.  446,  6:  516 

55.  After  a  reference  and  award,  and  the 
receipt  of  the  money  awarded,  a  party  can- 
not maintain  a  suit  on  the  original  cause  of 
action,  upon  the  ground  that  he  had  not 
proved  before  the  referee  all  the  damages  he 
had  sustained,  or  thnt  his  damage  exceeded 
the  amount  which  the  arbitrator  awarded. 
Kendall  v.  Stokes,  3  How.  87,  11:  506 
Cited  In  Carmlck  v.  United  States,  2  Ct.  CI.  137 

— Veghte  V.  Hoagland,  29  N.  J.  L.  131 — 
Burnham  v.  Milwaukee,  100  Wis.  77  76  N.  W. 
1014. 

56.  Whether  the  capture  of  a  ship  belong- 
ing to  the  enemy  was  a  conjoint  operation: 
of  the  Army  and  Navy  is  mainly  a  ques- 
tion of  fact,  and  the  award  made  on  sub- 
mission to  arbitration  is  conclusive  upon  it. 
United   States   v.   Farragut,   22   Wall.    406, 

22:  879* 

57.  The  findings  of  a  master  in  chancery,, 
upon  a  matter  referred  to  him  in  a  cause, 
are  advisory  to  the  court,  which  it  may  ac- 
cept or  disregard  according  to  its  own  judg- 
ment as  to  the  weight  of  the  evidence. 
Kimberlv  v.  Arms,  129  U.  S.  512,  9  Sup. 
Ct.  Rep."  355,  32:  764 
Cited   In    Ue   Thomas,    45    Fed.    787 — Gunn    v. 

Black,  8  C.  C.  A.  538,  19  U.  S.  App.  477,  60- 
Fed.  153 — Rust  v.  Electric  Lighting  Co.  124 
Ala.   207,    27    So.    263. 

58.  The  report  of  a  master  is  merely  ad- 
visory  to  the  court,  which  it  may  accept 
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and  act  upon  in  whole  or  in  part,  accord- 
ing to  its  own  judgment  as  to  the  weight 
of  the  evidence.  Boesch  v.  Graff,  133  U.  S. 
€97,  10   Sup.   Ct.  Rep.  378,  33:  787 

58a.  While  the  findings  of  the  master  to 
whom  has  been  referred  the  cause  to  find 
the  amount  due  is  not  binding  upon  the 
court,  there  is  a  presumption  in  their  fa- 
vor, and  they  will  not  be  set  aside,  in  the 
absence  of  some  clear  error  or  mistake.  Gir- 
ard  Life  Ins.  Annuity  &  T.  Co.  v.  Coo- 
per, 162  U.  S.  529,  16  Sup.  a.  Rep.  879, 

40:  1062 
Cited   In   Taintor  v.    Franklin   Nat.   Bank,    107 

Fed.   827. 

59.  The  finding  of  a  referee,  upon  which 
a  judgment  is  rendered,  is  part  of  the  rec- 
ord of  the  case,  and  is  conclusive  as  to 
the  facts  found,  in  all  subsequent  contro- 
versies between  the  parties  on  the  same 
contract.  Mason  Lumber  Co.  v.  Buchtel, 
101  U.  S.  638,  25:  1073 
DMinguUhed  in  United  States  ex  rel.    Search 

T.  Choctaw,  O.  &  G,  R.  So.  3  Okla.  462,  41 
Pac.  729. 
Cited  in  Empire  State  Nail  Co.  v.  American 
Solid  Leather  Button  Co.  21  C.  C.  A. 
156.  33  U.  S.  App.  522,  74  Fed.  868— Stearns 
T.  Lawrence,  28  C.  C.  A.  72,  54  U.  S.  App. 
533,  83  Fed.  744 — Grunert  v.  Spalding,  104 
Wis.  214.  78  N.  W.  606. 

60.  When  the  parties  consent  to  a  refer- 
ence of  a  case  to  a  master  to  hear  and  de- 
cide all  the  issues  therein,  and  such  refer- 
ence is  entered  as  a  rule  of  the  court,  his 
findings  cannot  be  disregarded  at  the  mere 
discretion  of  the  court,  but  are  to  be  taken 
as  presumptively  correct,  subject,  however, 
to  be  reviewed,  under  the  reservation  con- 
tained in  the  order  of  the  court,  for  mani- 
fest error.  Kimberlv  v.  Arms,  129  U.  S. 
512,  9  Sup.  Ct.  Rep*.  355,  32:  764 
DMiHffuiahed  In  Oterl  v.  Scaizo,  145  U.  S.  589. 

36  L.  ed.  828.  12  Sup.  Ct.  Rep.  895— Walker 
T.  Kinnare.  22  C.  C.  A.  80,  46  U.  S.  App.  150, 
76  Fed.  106 — Murphy  v.  Patterson,  24  Mont. 
580.  63  Pac.  375. 

Cited    In    Boesch    v.    Graff,    133    U.    S.    705, 
33    L.    ed.    790,    10    Sup.    Ct.    Rep.    378— 
Camden  v.  Stuart,  144  U.  S.  119,  36  L.  ed. 
368,  12  Sup.  Ct.  Rep.  585 — Crawford  v.  Neal, 
144   U.   S.   596,   36   L.   ed.   557.   12   Sup.   Ct 
Rep.    759 — Furrer  v.  Ferris,   145  U.   S.    134, 
36  L.  ed.  651.  12  Sup.  Ct.  Rep.  821 — Davis 
T.  Schwartz,    155  U.   S.  637,  39  L.  ed.  293, 
15    Sap.    Ct.    Rep.    237 — Keep   v.    Fuller,    42 
Fed.  897 — Metropolitan  Nat.  Bank  v.  Rogers, 
3  C.  C.  A.  670.  3  U.  S.  App.  406,  53  Fed.  779 
— Warren  v.  Burt,  7  C.  C.  A.  110,  12  U.  S. 
App.  591,  58  Fed.  106 — Clyde  v.  Richmond  & 
D.  R.  Co.  59  Fed.  399 — The  Cayuga,  8  C.  C. 
A.   193.    16   U.    S.    App.    577,    59    Fed.   488— 
Oonn   V.    Black,   8   C.    C.    A.    538,    19   U.    S. 
App.   477,    60   Fed.    155 — Paxson    v.    Brown, 
10  C.  C.  A.  145,  27  U.   S.  App.  49,  61   Fed. 
S83 — Phoenix    Furniture    Co.    v.    Put-In-Bay 
Hotel    Co.    66    Fed.    684 — United    States    v. 
Winona  ft  St.  P.  R.  Co.  15  C.  C.  A.  110,  32 
U.  S.  App.  272,  67  Fed.  962— Latta  v.  Gran- 
ger,  15  C.  C.  A.  231.  32  U.   S.  App.  342,  08 
Fed.  72 — American  Bell  Teleph.  Co.  v.  West- 
ern U.  Teleg.  Co.  16  C.  C.  A.  371,  21  U.   S. 
App.    627.    69    Fed.    671— Walters    v.    West- 
ern ft  A.  B.   Co.  66  Fed.  710 — Mollne  Plow 
Co.  T.  Carson,  18  C.  C.  A.  607,  36  U.  S.  App. 
449,  72  Fed.   389— Stuart  v.   Hayden,  18  C.  j 
C.  A.  623.  36  U.  S.  App.  462,  72  Fed.  40S— 


Randolph  v.  Allen,  19  C.  C.  A.  362,  41  U. 
S.  App.  117,  73  Fed.  32 — Fltchett  v.  Blows, 
20  C.  C.  A.  290.  36  U.  S.  App.  597 
—Cheney  v.  Bllbh  20  C.  C.  A.  300,  36 
U.  S.  App.  720.  74  Fed.  60— McKInley  v.  Wil- 
liams, 20  C.  C.  A.  320,  30  U.  S.  App.  749, 
74  Fed.  102 — Farrar  v.  Bernhelm,  20  C.  C. 
A.  499,  41  U.  S.  App.  172,  74  Fed.  438— 
Snider  v.  Dobson,  21  C.  C.  A.  77,  40  U.  S. 
App.  Ill,  74  Fed.  258 — Farrar  v.  Bernhelm. 
20  C.  C.  A.  499.  41  U.  S.  App.  172,  75  Fed. 
139— Tate  v.  Holmes,  22  C.  C.  A.  470,  44 
U.  S.  App.  702,  76  Fed.  667— Denver  ft  R.  G. 
R.  Co.  v.  Rlstlne,  23  C.  C.  A.  14,  40  U.  S. 
App.    579,    77    Fed.    59 — Bosworth    v.    Hook, 

23  C.  C.  A.  405,  46  U.  S.  App.  598,  77  Fed. 
687 — Farmers'    Loan    &   T.    Co.    v.    McClure, 

24  C.  C.  A.   65,   49  U.   S.  App.   43,   78   Fed. 
210 — Emll  Kiewert  Co.  v.  Juneau,  24  C.  C. 
A.   298,   47   U.    S.   App.   394,    78  Fed.   712— 
Central   Trust    Co.    v.   East  Tennessee   Land 
Co.   79   Fed.   20— Central  Trust  Co.   v.    East 
Tennessee,  V.  ft  G.  R.  Co.  26  C.  C.  A.  33.  80 
Fed.  626 — Mercantile  Trust  Co.  v.  Farmers' 
Loan  ft  T.   Co.   26   C.   C.   A.   388,   49   U.    S. 
App.     462,     81     Fed.     259 — Slmonds    Rolling 
.Mach.  Co.  V.  Hathorn  Mfg.  Co.  83  Fed.  492 — 
The  Elton,  31    C.  C.   A.  498,  42  U.   S.   App. 
666,  83  Fed.  520— Mann  v.  Keene  Guaranty 
Sav.   Bank,   29   C.  C.   A.   549.  57  U.   S.   App. 
634.  86  Fed.  53 — Kunsismlller  v.  Hill,  29  C. 
C.  A.  660,  57  U.  S.  App.  523.  86  Fed.  200— 
Third  Nat.  Bank  v.  National  Bank,  30  C.  C. 
A.   442,   58   U.    S.   App.   148,   86   Fed.    858— 
United  States  Trust  Co.  v.  Mercantile  Trust 
Co.  31  C.  C.  A.  440,  59  U.   S.  App.  330,  88 
Fed.    153 — Murphy    v.    Southern    R.    Co.    99 
Fed.  469— The  Columbian,  41   C.   C.  A.  154, 
100  Fed.   995— Singleton  v.  Felton,  42  C.  C. 
A.  59,   101  Fed.  527— Beldlng  v.   Hebard.  43 
C.    C.    A.    305,    103    Fed.    541 — Schwartz    v. 
Duss.  43  C.  C.  A.  328,  103  Fed.  565 — North 
American  PJxploratlon  Co.  v.  Adams,  104  Fed. 
408— Fidelity  ft  C.  Co.  v.  St.  Matthews  Sav. 
Bank,   44   C.   C.  A.    228.    104   Fed.   861— Mc- 
Namara  v.  Home  Land  &  Cattle  Co.  105  Fed. 
204 — Western    U.    Teleg.    Co.    v.    American 
Bell  Teleph.  Co.  105  Fed.  686— National  Hol- 
low    Brake-Beam     Co.     v.     Interchnngeable 
Brake-Beam   Co.   45   C.   C.  A.  567,   106   Fed. 
717- The  Anaces,  45  C.  C.  A.  597,  106  Fed. 
743 — James  v.  Germanla   Iron  Co.  46  C.  C. 
A.  481,  107   Fed.  602— Thallmann  v.  Thom- 
as,  49   C.    C.    A.    323.    Ill    Fed.   283 — Home 
Land  ft  Cattle  Co.  v.  McNamara,  4^  C.  C.  A. 
647,    111    Fed.   827— The  Gertrude,   112   Fed. 
448 — John     Hancock    Mut.    L.     Ins.    Co.    v. 
Houpt.  113  Fed.  575— Kinloch  Teleph.  Co.  v. 
Western   Electric  Co.  51    C.   C.   A.  376,   113 
Fed.  666 — Steams-Roger  Mfg.  Co.  v.  Brown, 
52  C.   C.  A.  563,   114   Fed.   943— Murphy  v. 
Southern  R.  Co.   53  C.  C,   A.  479,   115  Fed. 
259 — Sanders  v.  Riverside,  55  C.  C.  A.  24:j, 
118   Fed,    723=— Ferguson   Contracting  Co.   v. 
Manhattan  Trust  Co.  55  C.  C.  A.  530,   118 
Fed.  792 — Chauncey  v.  Dyke  Bros,  55  C  C. 
A.  599,  119  Fed.  21— York  v.  Tyler,  21  D.  C. 
273 — Medler  v,   Albuquerque   Hotel   ft  Opera 
House  Co,   6  N.   M.   341,  28  Pac.  551 — Mar- 
shall Field  ft  Co.  V.  Romero,  7  N.  M.  640,  41 
Pac.  517— Witt  V.  Cuenod,  9  N.  M.  146.  50 
Pac,  328— Wells,  F,  ft  Co's  Express  ▼.  Walk- 
er, 9  N,  M.  184,  50  Pac.  353 — Givens  v.  Vee- 
der,  9  N.  M.  260,  50  Pac.  316 —  First  Nat. 
Bank  v,  McClellan,  9  N.  M.  644,  58  Pac.  347 
— Shipman  v.  Fletcher,  91  Va.  480,  22  S.  E. 
458 — Hullngs  v.   Hullngs  Luml)er  Co.  38   W. 
Va.   370,   18   S.   E.   620 — Hartman   v.   Evans, 
38  W.  Va,  677.  18  S.  E,  810— Cann  v.  Cann, 
40  W,   Va,   152,   20   S.   E.   910, 

61.  A  referee's  finding  that  a  statement 
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of  account  showed  a  credit  to  a  contractor 
of  an  item  not  included  in  the  contract,  for 
extra  work,  without  any  express  finding 
that  it  was  liquidated,  except  by  such  state- 
ment, cannot  be  construed  to  find  that  this 
item  was  liquidated  for  the  purpose  of  af- 
fecting the  conclusiveness  of  a  settlement 
of  the  account  on  a  partial  payment  there- 
of.  merely  because  one  finding  was  that  the 
statement  of  account  was  "a  correct,  truth- 
ful, and  undisputed  account"  of  all  dealings 
between  the  parties  except  as  to  two  other 
items  named, — especially  where  the  referee 
explicitly  declares  that  no  other  account  of 
the  transaction  was  ever  had  or  stated  be- 
tween the  parties.  Chicago,  M.  &  St.  P.  R. 
Co.  V.  aark,  178  U.  S.  353,  20  Sup.  Ct.  Rep. 
924,  44:  1099 

d.  Review. 


Review  on  Appeal,  see  Appeal   and  Error, 

4368,  4369. 
Conclusiveness    of    Findings    on   Appeal    or 

Error,  see  Appeal  and  Error,  VIII.  1., 

4. 


62.  If  the  report  of  the  master  is  clearly 
erronro"8  in  any  particular,  it  is  within  the 
discrttion  of  the  court  to  correct  the  error. 
Sheffield  &  B.  Coal,  Iron  &  R.  Co.  v.  Gordon, 
151  U.  S.  285,  14  Sup.  Ct.  Rep.  343, 

38:  164 

63.  The  court  will  not  confirm  an  award 
under  a  general  reference  so  far  as  it  ex- 
tends and  then  go  on  to  supply  omissions; 
it  either  enforces  the  award,  or,  if  defective, 
sets  it  aside.  Carnochan  v.  Christie,  11 
Wheat.  446,  6:  516 
Cited  In  Chicago,  M.  &  St.  P.  R.  Co.  v.  Stewart, 

19  Fed.  8 — ^Nelson  v.  Dunn,  15  Ala.  513 — 
Strong  V.  Barbour,  1  Mackey,  211 — Sanford 
V.  Cloud,  17  Fla.  575 — Garrow  v.  Nlcolal,  24 
Or.  82,  32  Pac.  1036 — Stemmer  v.  Scottish 
Ins.  Co.  33  Or.  83,  53  Pac.  498— Toomey  v. 
Nichols.  6  Heisk.  162. 

64.  If  the  pleadings  cover  all  the  matters 
decided  by  a  referee  appointed  under  an 
agreement  that  judgment  upon  his  report 
should  be  final,  his  conclusions  are  final, 
and  cannot  be  revised  for  mistakes,  either 
of  law  or  fact.  York  &  C.  R.  Co.  v.  Myers, 
18  How.  246,  15:380 
Cited   in   Roberts  v.    Benjamin,    124   U.    S.   72, 

31  L.  ed.  336.  8  Sup.  Ct.  Rep.  393 — Robin- 
son V.  Mutual  Ben.  L.  Ins.  Co.  16  Blatchf. 
201.  Fed.  Cas.  No.  11.961 — Tyler  v.  Ange- 
vine,  15  Blatchf.  543,  Fed.  Cas.  No.  14,306 — 
Lyons  v.  Lyons  Nat.  Bank,  19  Blatchf.  286, 
8  Fed.  374 — Nolan  v.  Colorado  Cent.  Con- 
sol.  Min.  Co.  12  C.  C.  A.  590,  27  U.  S.  App. 
427,  63  Fed.  935 — Indiana  C.  R.  Co.  v.  Brad- 
lev,  7  Ind.  56 — Brush  v.  Fisher,  70  Mich. 
476,  14  Am.  St.  Rep.  510,  38  N.  W.  446— 
Goddard  v.  King,  40  Minn.  168.  41  N.  W. 
659 

65.  An  award  of  arbitrators  is  liable  to 
be  set  aside  in  the  lowtr  court  for  exceed- 
ing the  power  conferred  by  the  submission, 
for  mistake  of  law,  for  fraud,  and  for  all 
the  reasons  for  which  awards  are  set  aside 


in  the  courts  of  law  or  cliancerv.  Unite<| 
States  V.  Farragut,  22  Wall.  406,  22:  87^ 
Distinguished  in  Dewey  v.   United   States,    178 

U.  S.  516.  44  L.  ed.  1172,  20  Sup.  Ct.  Rep. 

981. 
Cited    in    Providence    Washington    Ins.    Co.    ▼• 

Board  of  Education.  49  W.  Va.  386.  38  S.  B. 

679. 

66.  [After    a   report    is    agreed   upon,    a 
reference  cannot  be  annulled  without  show- 
ing misconduct  or  error  as  to  hearing  the- 
evidence.     Oxley  v.  Oldden    (Pa.  Sup.  Ct.) 
1  Dall.  430,  1 :  209} 

Production,    admission,    and  ^effect   of 
evidence. 

67.  [An  award  will  be  set  aside  when  & 
fair  opportunity  has  been  denied  either 
party  for  procuring  necessary  evidence. 
Passmore  v.  Pettit  (Pa.  Sup.  Ct.)  4  DalU 
271,  1 :  830J 

68.  [A  referees'  report  will  be  set  aside, 
where  they  allowed  one  party  no  opportu- 

'ty  to  cross-examine  a  witness  produced  hy 
le  other.    Chaplin  v.  Kirwan  (Ct.  Com.  PI. 


ni 
the 


Phila.)   1  Dall.  187, 


1:93] 


69.  [A  report  of  referees  will  be  set  aside- 
for  receiving  improper  evidence,  or  allowing 
interest  not  given  by  law.  Williams  v. 
Craig  (Pa.  Sup.  Ct.)  1  Dall.  313,        1:  153] 

70.  [A  report  of  referees  will  be  set  aside 
where  they  admit  the  accounts  of  one  of 
the  parties  as  conclusive  evidence  of  the 
value  of  specie  and  depreciated  currency. 
Pringle  v.  M'Clenachan  (Ct.  Com.  PI.  Phila.) 
1  Dall.  486,  1:235] 

Account. 

71.  A  court  of  equity  does  not  investigate- 
the  items  of  an  account,  nor  review  the 
whole  mass  of  testimony  taken  before  a 
master.    Harding  v.  Handy,  11  Wheat.  103, 

6:  429 
Cited  in  May  v.   May,  19  Fla.  389— Newcomb- 
V.  White.  5  N.  M.  442,  23  Pac.  671. 

72.  In  cases  referred  to  a  master  to  state 
an  account,  depending  upon  an  examination- 
of  books,  upon  the  oral  testimony  of  wit- 
nesses, and  upon  the  opinions  of  an  expert,, 
his  conclusions  have  every  reasonable  pre- 
sumption in  their  favor,  and  are  not  to  be 
set  aside  or  modified  unless  there  clearly 
appears  to  have  been  error  or  mistake  on. 
his  part.  Camden  v.  Stuart,  144  V.  S. 
104.  12  Sup.  a.  Rep.  585,  36:  363 
Cited  in  Morgan  v.  Daniels,  153  tJ.  S.  124.  38- 

L.  ed.  658.  14  Sup.  Ct.  Rep.  772— Girard  L. 
Ins.  Annuity  &  T.  Co.  v.  Cooper,  162  V.  S. 
538,  41  L.  ed.  1066,  16  Sup.  Ct.  Rep.  879— 
Metropolitan  Nat.  Bank  v.  Sogors.  3  C.  C.  A. 
670,  3  U.  S.  App.  406^  63  Fed.  779— Ot  ten- 
berg  V.  Corner,  34  L.R.A.  622,  22  C.  C.  A. 
165,  40  U.  S.  App.  320^  76  Fed.  266— Denver 
&  R.  G.  R.  Co.  V.  Ristlne,  28  C.  C.  A.  14,  40 
U.  S.  App.  579,  77  Fed.  59— Emil  Klewert 
Co.  V.  Juneau.  24  C.  C.  A.  298,  47  U.  S. 
App.  394,  78  Fed.  712— Fidelity  &  C.  Co.  v. 
St.  Mattliews  Sav.  Bank,  44  C.  C.  A.  227,. 
104  Fed.  860— Taintor  v.  Franklin  Nat. 
Bank,  107  Fed.  827 — Columbus,  S.  &  H.  R. 
Co's  Appeal.  48  C.  C.  A.  316,  109  Fed.  218— 
Hubbard  v.  Hubbard,  79  111.  App.  220 — Kaglft- 
Mfg.  Co.  V.  Ilanaway,  90  Tex.  582,  40  S.  W, 
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13 — Cann  v.  Cann,  40  W.  Va.  152,  20  S.  E. 
910. 

73.  After  a  decree  ordering  an  account, 
the  whole  case  is  open  for  revision,  and  the 
court  may  change  its  rulings  relating  to  the 
merits  when  the  cause  comes  on  for  final 
hearing  upon  the  account.  Latta  v.  Kil- 
bourn,  150  U.  S.  524,  14  Sup.  Ct.  Rep.  201, 

37:  1169 

Notice. 

See  also  supra,  37,  53. 

74.  If  an  award  is  made  without  due  no- 
tice of  the  time  and  place  for  hearing  the 
cause,  it  mav  be  set  aside.  Lutz  v.  Linthi- 
cum,  8  Pet.  165,  8:  904 
Cited  In  Warden  y.  Tlnsley,  3  C.  C.  A.  617,  2 

U.  S.  A  pp.  507,  53  Fed.  692— Marks  v. 
Northern  P.  R.  Co.  22  C.  C.  A.  635,  44  U.  8. 
App.  714,  76  Fed.  946 — Graham  ▼.  Woodall. 
86  Ala-  314,  6  So.  687 — Curtis  y.  Sacramen- 
to. 64  Cal.  105,  28  Pac.  108 — Ingraham  v. 
Wbltraore,  75  III.  31 — Alexander  v.  Cunning- 
ham. Ill  111.  516 — Taylor  v.  Vessel  Owners' 
Towing  Co.  25  111.  App.  506 — Shlvely  v. 
Knoblock.  8  Ind.  App.  437,  35  N.  E.  1028— 
Hill  y.  Hill,  11  Smedes  &  M.  625— Briggs  y. 
Smith,  20  Barb.  413 — Wood  y.  Helme,  14  R. 
I.  329 — Coons  v.  Coons,  95  Ya.  439,  64  Am. 
St.  Rep.  804.  28  S.  E.  885 — Dickinson  v. 
Chesapeake  &  O.  R.  Co.  7  W.  Va.  432. 

Matters  of  fact. 

75.  Under  a  common-law  reference,  the 
court  cannot  modify  or  vary  the  referee's  re- 
port as  to  matters  of  fact;  and  if  the  re- 
port be  set  aside,  the  cause  stands  for  trial 
as  if  it  had  never  been  referred.  Dundee 
Mort^.  A  T.  Invest.  Co.  v.  Hughes,  124  U. 
S,  157,  8  Sup.  Ct  Rep.  377,  31:  357 

76.  The  names  of  the  vessels  participat- 
ing in  a  capture,  and  the  value  of  the  cap- 
tured property,  are  questions  exclusively  of 
fact,  concerning  which  the  finding  made  by 
arbitrators  is  a  finality.  United  States  v. 
Farragut,   22  Wall.   406,  22:  879 

77.  In  chancery  cases  in  the  United  States 
rireuit  courts,  the  findings  made  by  a  master 
are  prima  facie  correct,  and  only  exceptions 
are  to  be  considered;  and  the  burden  of 
sustaining  the  exception  is  on  the  object- 
ing party.  Metsker  v.  Bonebrake,  108  U.  S. 
66.  2  Sup.  Ct.  Rep.  351,  27:  654 
Cited  in  Tllghman  y.  Proctor,  125  U.   S.   150. 

31  L.  ed.  668,  8  Sup.  Ct.  Rep.  804 — Kim- 
berly  v.  Arms,  129  U.  S.  524,  32  L.  ed.  76S. 
9  Sup.  Ct.  Rep.  355 — Burns  y.  Rosenstein.  135 
U.  S.  456.  34  L.  ed.  195,  10  Sup.  Ct.  Hep. 
817 — Terry  y.  Bank  of  Cape  Fear,  20  Fed. 
782 — Welling  y.  I^  Bau,  34  Fed.  41— Cutting 
y.  Florida  R.  &  Nav.  Co.  48  Fed.  508— Cen- 
tral Trust  Co.  y.  Wabash,  St.  L.  &  P.  R.  Co. 
57  Fed.  445 — Clyde  v.  Richmond  &  D.  R.  Co. 
59  Fed.  .399 — Gay  Mfg.  Co.  y.  Camp.  13  C. 
C.  A.  140,  25  U.  S.  App.  134.  65  Fed.  797 
—The  Elton,  31  C.  C.  A.  498,  42  U.  S.  App. 
666.  83  Fed.  520 — Belding  y.  Hebard.  43  C. 
0.  A.  305,  103  Fed.  541— ^Dolese  v.  McDougall, 
182  HI.  401,  55  N.  B.  547— Dolese  v.  McDou- 
gall. 78  111.  App.  640 — De  Cordova  y.  Korte, 
7  N.  M.  682,  41  Pac.  526 — Johnson  v.  Oalla- 
gas.  10  N.  M.  4,  60  Pac.  71 — HuIIngs  v. 
Httlings  Lumber  Co.  38  W.  Va.  370,  18  S.  E. 
620 — Hartman  y.  Eyans,  38  W.  Va.  677,  18 
8.  E.  810 — Cann  y.  Cann,  40  W.  Va.  152, 
20  8.  £.  910. 


78.  The  findings  of  a  master  appointed  to 
hear  and  decide  all  the  issues  are  not  to  be 
set  aside  or  modified  unless  there  clearly 
appears  to  have  been  error  or  mistake. 
Boesch  V.  Grilff,  133  U.  S.  697,  10  Sup.  Ct. 
Rep.  378,  33:  787 

e.  Exceptions  and  Objections, 

Sufficiency  of  Objection  to  Report,  sec  Ap- 
peal and  Error,  VI.  a,  4. 

First  Objecting  to  Decision  of  Referee  on  Ap- 
peal, see  Appeal  and  Error,  4566,  4567. 

Estoppel  by  Decree  to  Object,  see  Judgment, 
277. 

See  also  infra,  91. 

79.  [Exceptions  to  a  report  of  referees 
must  be  filed  within  four  days,  or  the  judg- 
ment nisi  becomes  absolute.  Sheweli  v.  VVy- 
coflf  (Pa.  Sup.  Ct.)  1  Dall.  312,  1:  1521 

80.  [Exceptions  to  a  report  of  referees, 
arising  upon  the  face  of  it,  and  depending 
on  construction  of  law,  need  not  be  filed  in 
writing  within  four  davs.  Buckley  v. 
Durant    (Ct.  Com.  PI.  Phila.)    1  Dall.   129^ 

1:  67] 

81.  To  a  report  by  a  commissioner  the 
parties  may  take  any  exceptions,  and  thus 
bring  any  question  they  may  think  proper 
before  the  court.  Dubourg  de  St.  Colombe 
V.  United  States,  7  Pet.  625,  8:  807 
Cited  in  Moffett  y.  Banner,  154  111.  655.  39  N. 

E.  474 — Hudson  y.  Trenton  Locomotive  &. 
Mach.  Mfg.  Co.  16  N.  J.  Eq.  477. 

82.  An  objection  can  properly  be  taken  to 
the  report  of  a  master  appointed  to  take  an 
account  of  rents  and  profits  adjudged  to 
be  due,  only  where  he  had  departed  from 
the  order  of  the  judgment,  or  has  omitted 
to  enforce  its  provisions.  New  Orleans  v. 
Gaines,  15  Wall.  624,  21:215 
Cited  in  New  Orleans  v.  Warner.  180  U.  8.  203,. 

45  L.  ed.  495,  21  Sup.  Ct.  Rep.  353— God- 
chaur  v.  Morris,  57  C.  C.  A.  438,  121  Fed. 
486 — Glos  V.  Swlgart,  54  111.  App.  320. 

Exceptions  to  master's  report  gener- 
ally. 

See  also  supra,  9. 

83.  Exceptions  to  the  report  c/  a  master 
are  to  be  regarded  by  the  court  only  so  far 
as  they  are  supported  by  the  special  state- 
ments of  the  master,  or  by  distinct  refer- 
ence to  the  particular  portions  of  testimony 
on  which  the  party  excepting  relies.  Hard- 
ing V.  Handy,  11  Wheat.  103,  6:  429 
Cited  in  Mt.  Pleasant  y.  Beckwith,  100  U.   S. 

528,  25  L.  ed.  702 — Greene  y.  Bishop.  1 
Cliff.  192,  Fed.  Cas.  No.  5.763 — Brldge.s  v. 
Sheldon.  18  Blatchf.  510,  7  Fed.  38— Jaf- 
frey  v.  Brown.  29  Fed.  479 — Jones  v.  Laiuar^ 
39  Fed.  586 — Farrar  y.  Bernhclm.  20  C.  C. 
A.  500,  41  U.  S.  App.  172,  74  Fed.  438— 
Farrar  y.  Bernhelm,  20  C.  C.  A.  500,  41 
U.  S.  App.  172,  75  Fed.  139— Murphy  y. 
Southern  R.  Co.  53  C.  C.  A.  479,  115  Fed. 
259 — Darrington  v.  Borland.  3  Port.  (Ala.) 
39 — Mahone  y.  Williams.  39  Ala.  223— War- 
ren V.  Lawson,  117  Ala.  348.  23  So.  65 — • 
Anthony  y.  Peay.  18  Ark.  33 — Trapnoll  v. 
Burton.  24  Ark.  .S81 — Haller  v.  Clark,  21  D. 
C.  133— York  v.  Tyler,  21  D.  C.  271— Butler 
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v.  Georgia  &  A.  R.  Co.  119  Ga.  961,  47  S.  E. 
320 — Hodson  v.  Eugene  Glass  Co.  54  111.  App. 
250 — McMannomy  v.  Walker.  63  HI.  App.  279 
— White  V.  Hampton,  10  Iowa,  243 — Miller 
V.  Whlttler,  36  Me.  585 — ^Dean  v.  Emerson, 
102  Mass.  482 — Jones  y.  Keen,  115  Mass. 
181--Butterfield  v.  Beardsley.  28  Mich.  423 
— Raymond  v.  Flavel,  27  Or.  231.  40  Pac. 
158 — McCaskey  v.  Graff.  23  Pa.  326,  62  Am. 
Dec.  336 — Barbour  v.  Tompkins,  31  W.  Va. 
418,  7  S.  E.  1. 

84.  Exceptions  to  the  report  of  a  master 
must  state,  article  by  article,  those  parts  of 
the  report  which  are  intended  to  be  excepted 
to;  and  the  parts  not  excepted  to  will  be 
taken  as  admitted.  Story  v.  Livingston,  13 
Pet.  359,  10:  200 
Cited  In  Metcalf  v.  Watertown,  16  C.  C.  A.  39, 

34  U.  8.  App.  107,  68  Fed.  861— O'Reilly  v. 
Brady,  28  Ala.  534 — Pearson  v.  Darrlngton, 

32  Ala.  238 — Mahone  t.  Williams,  39  Ala. 
224 — Warren  v.  Lawson,  117  Ala.  343,  23  So. 
65 — Haller  v.  Clark,  21  D.  C.  133— York  v. 
Knowles,  21  D.  C.  271 — ^Richardson  v.  Van 
Auken,  5  App.  D.  C.  212 — Hurd  v.  Goodrich. 
59  111.  456 — Yates  v.  Continental  Ins.  Co.  207 
111.   515,   69   N.   E.   779— HuUng  v.   Farwell. 

33  111.  App.  240 — Brown  v.  McKay,  51  111. 
App.  300 — Springer  v.  Kroeschell,  59  111. 
App.  437 — White  v.  Hampton,  10  Iowa,  243 
— Newcomb  v.  White,  5  N.  M.  442,  23  Pac. 
671— Reeslde  v.  Reeslde,  6  Phlla.  510.  25 
Phlla.  Leg.  Int.  84 — Green  v.  Lanier,  5  Ilelsk. 
670. 

85.  Where  exceptions  are  taken  to  a  mas- 
ter's report,  it  is  not  necessary  for  the  court 
formally  to  allow  or  disallow  them  on  the 
record.     Oliver  v.   Piatt,   3   How.   333, 

11:  622 

86.  An  exception  to  a  master's  report  will 
not  be  allowed  when,  by  long  acquiescence, 
it  should  be  treated  as  having  been  settled. 
Walker  v.  Beal  (Walker  v.  Walker)  9  Wall. 
743,  19:  814 

87.  A  case  cannot  be  considered  upon  ex- 
ceptions to  the  master's  report,  if  the  excep- 
tions are  too  broad  and  amount  simply  to  a 
general  denial  of  the  facts  and  conclusions 
of  the  master.  Sheffield  &  B.  Coal,  Iron  & 
R.  Co.  V.  Gordon,  151  U.  S.  285,  14  Sup.  Ct. 
Rep.  343,  38:  164 
Cited  In  Duden  v.  Maloy,  11  C.  C.  A.  122,  26 

U.  S.  App.  187,  63  Fed.  187 — McNamara  v. 
Home  Land  &  Cattle  Co.  105  Fed.  204— Co- 
lumbus. S.  &  H.  R.  Co's  Appeal,  48  C.  C.  A. 
317,  109  Fed  219— Re  Covington,  3  N.  B.  N. 
Rep.  922,  110  Fed.  145— Neal  v.  Brlggs,  110 
Fed.  478— Re  Carver,  113  Fed.  138— Rich- 
ardson V.  Van  Auken,  5  App.  D.  C.  212. 

Withdrawal  of  exceptions. 

88.  The  withdrawal  of  exceptions  to  a 
master's  report  must  be  deemed  an  aban- 
donment of  them  and  an  acquiescence  in 
the  decree.  Green  v.  Bogue,  158  U.  S.  478, 
15  Sup.  Ct.  Rep.  975,  39:  1061 

Must  be  taken  before  master. 

89.  Strictly,  in  chancery  practice  no  ex- 
ceptions to  a  master's  report  can  be  made 
which  were  not  taken  before  the  master, 
unless  the  court  on  motion  see  reasons  to 
be  dissatisfied  with  the  report,  and  refer  it 
to  the  master  to  review,  with  liberty  to  the 
party  to  take  objections.  Ranson  v.  Winn, 
18  How.  295,  15:  388 


New  defense. 

90.  A  new  defense  cannot  be  set  up  by 
exceptions  to  the  report  of  a  master,  after 
the  merits  of  the  case  have  been  fully  con- 
sidered and  determined.  Xew  Orleans  y. 
Warner,  180  U.  S.  199,  21  Sup.  Ct.  Rep.  353, 

45:  493 
Cited   in   Murphy  v.  Utter,   180  U.    S.   99,  46 

L.  ed.  1074,  22  Sup.  Ct.  Rep.  776. 


VI*  Recommitment* 

Remanding  Case  to  Trial  Court  for,  see 
Appeal  and  Error,  IX.  i,  1,  h;  5408, 
5478. 

Correcting  Amount  on  Appeal  Without  Re- 
committing, see  Appeal  and  Error, 
5271. 

91.  Where  the  report  of  the  master  found 
the  amount  due,  but  stated  no  account,  if 
the  respondent  wished  to  contest  specific 
charges,  he  should  have  had  the  report  re- 
ferred back  to  the  master,  with  directions 
to  state  an  account;  and  to  such  report  the 
party  could  make  specific  exceptions.  Simp- 
son V.  Baker  (The  Potomac)   2  Black,  581, 

17:  263 
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REFORMATIOX    OF    INSTRUMENTS. 

/.  In  General,  1, 
II.  Grounds  of  Reformationf  2-28, 
a.  In  General,  2. 
h.  Fraud,  3-4. 
e.  Mistalce,  6-28* 

Jurisdictfional  Amount  on  Appeal,  see  Ap- 
peal and  Error,  480. 

Power  of  Court  of  Claims,  see  Claims,  70a, 

As  Incidental  Relief  in  Court  of  Claims,  see 
Claims,  109,  110. 

General  Jurisdiction  and  Principles  of 
Equity,  see  Equity. 

Of  Insurance  Policy,  see  Insurance,  VIII. 

Without  Notice  to  one  Having  Judgment 
Lien,  see  Judgment,  642. 

Laches  as  Bar  to  Relief,  see  Limitation  of 
Actions,  76,  111,  114,  199. 

Election  of  Remedy  by,  see  Mortgage,  345. 

Suits  to  Construe  or  Reform  Will,  see  Wills, 
IV. 


J.  In  General, 

1.  If  there  is  error  in  a  recorded  plat  re- 
ferred to  in  a  deed  for  description  of  prop- 
erty, the  remedy  is  in  chancery  to  reform 
the  deed.  It  is  not  material  that  the  plat 
conformed  to  the  statute.  Jones  v.  Johns- 
ton, 18  How.  150,  15:  320 

Editorial  notes. 

Reformation  of  deed  generally,      37:  455 
[Reformation  of  deeds  as  against  persons 
•  not  in  being.    8  L.R.A.(N.S.)  66.] 
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I/.  Grounds  of  Reformation, 
a.  In  General, 

General  Jurisdiction  of  Equity,  see  Equity, 
210-220. 

Exclusiveness  of  Remedy  in  Equity,  see 
Equity,  218. 

Sufficiency  of  Evidence  Generally,  see  Evi- 
dence, xn.  g. 

SuflScieney  of  Evidence  to  Overcome  Writ- 
ing Generally,  see  Evidence,  XII.  g,  1. 

2.  The  death  of  one  of  the  parties  and 
consequent  inefficiency  of  the  security  se- 
lected, intended  to  be  valid  and  complete, 
but  which  was  not  so,  will  not  give  the 
right  of  interference.  Hunt  v.  Rhodes,  1 
Pet.  1,  7:  27 

b.  Fraud. 


Parol  Evidence,  see  Evidence,  VI.  f. 
Sufficiency  of  Evidence,  see  Evidence,  2295. 
See  also  infra,  5,  12. 

3.  On  proof  of  fraud  or  mistake  by  an 
agent  in  making  a  contract,  in  inserting  his 
own  name  instead  of  that  of  his  principal, 
equity  may  reform  the  contract  and  enforce 
it    as  reformed,  but   the  mistake   must  be 
clearly  shown.    Baltzer  v.  Raleigh  &  A.  Air 
Line  R.  Co.  115  U.  S.  634,  6  Sup.  Ct.  Rep. 
216,  29:  505 
Citrd   In  Baldwin   v.   National    Hedge  &   Wire- 
Fence  Co.  67  Fed.  854 — Baldwin  v.  National 
Hedge  &  Wire-Fence  Co.  19  C.  C.  A.  584,  30 
V.  S.  App.  162,  73  Fed.  585 — Holton  v.  Da- 
vis, 47  C.  C.  A.  260.  108  Fed.  151— Barker 
V.  Pullman's  Palace  Car  Co.  124  Fed.  570 — 
Bnrker  v.  Pullman  Co.  67  C.  C.  A.  198,  134 
Fed.  72 — Reynolds  v.  Louisville.  N.  A.  &  C. 
R.  Co.  143  Ind.  618,  40  N.  E.  410— Oberlln 
College  V.  Blair,  45  W.  Va.  822,  32  S.  E.  203 
— J.  A-  Coates  ft  Sons  v.  Buck,  93  Wis.  132, 
67  N.  W.  23. 

4.  Where  the  remedy  at  law  against  the 
representative  of  a  deceased  obligor  on  a 
joint  bond  is  gone,  a  court  of  equity  will 
not  afford  relief,  unless  the  parties  intended 
to  create  a  separate  liability,  and,  through 
fraud,  ignorance,  or  mistake,  the  joint  obli- 
gation does  not  express  the  intention  of  the 
parties;  in  which  case  it  will  be  reformed 
ao  as  to  conform  to  it, — as  in  the  case  of 
money  lent  to  both  of  them, — except  in  the 
case  of  a  mere  surety  whose  duty  is  meas- 
ured alone  bv  the  legal  force  of  the  bond. 
Pickersgill  v.^Lahens,  15  Wall.  140,  21:  119 
Cited  in  Tyler  Mln.  Co.  v.  Last  Chance  MIn. 

Co.  32  C.  C.  A.  506,  61  U.  8.  App.  193,  90 
Fed.  23 — Dixon  v.  Vandenberg,  35  N.  .T.  Eq. 
49 — Portland  Trust  Co.  v.  Havely,  36  Or. 
243»   61   Pac.   346. 

c.  Mistake. 

Elstoppel  to  Obtain  Reformation,  see  Estop- 

rl.  186. 
Evidence,  see  Evidence,  VT.  f. 
Sufficiency  of  Evidence,  see  Evidence,  2295. 
Delay  Preventing,  see  Limitation  of  Actions, 
Ilia. 
U.  S.  Dij?.— 316 


Patents  or  Entries  of  Public  Lands,  see  Pub- 
lic Lands,  1075,  1076. 

5.  Equity  has  jurisdiction  to  reform  writ- 
ten instruments,  where  there  is  a  mutual  mis- 
take, or  mistake  on  one  side  and  fraud  or 
inequitable  conduct  on  the  other  side.  Sim- 
mons Creek  Coal  Co.  v.  Doran,  142  U.  S. 
417,  12  Sup.  Ct.  Rep.  239,  35:  1063 
Cited  In   Sharon  v.  Tucker.   144   U.  S.  546,  36 

L.  ed.  536,  12  Sup.  Ct.  Rep.  720 — Wehrman 
V.  Conklln,  155  U.  8.  829.  39  L.  ed.  174,  15 
Sup.  Ct.  Rep.  129 — Sayers  v.  Burkhardt,  29 
C.  C.  A.  138,  42  U.  S.  App.  742,  85  Fed.  247 
— Davidson  v.  Calkins,  92  Fed.  237 — South- 
ard V.  Curley,  134  N.  Y.  154,  16  L.R.A.  564. 
30  Am.  St.  Rep.  642,  31  N.  E.  330 — Dennis 
V.  Northern  P.  R.  Co.  20  Wash.  327,  55  Pac. 
210. 

6.  There  may  be  cases  where  equity  will 
relieve  against  a  mistake  at  law;  but  where 
the  parties,  on  deliberation  and  advice,  re- 
ject one  species  of  security  and  agree  to 
select  another,  under  misapprehension  as  to 
the  nature  of  the  security  selected,  equity 
will  not  relieve  in  consequence  of  a  subse- 
quent unforeseen  event,  nor  will  it  decree 
that  that  be  done  which  the  parties  supposed 
would  have  been  effected  by  the  instrument 
they  finally  agreed  on.  Hunt  v.  Rhodes,  1 
Pet.  1,  7:  27 
Cited  In  Bank  of  United  States  v.  Daniel,   12 

Pet.    55,    9    L.    ed.    998 — United    States    v. 
Price,  9  How.  92,  13  L.  ed.  59— Upton  v.  Trl- 
bllcock,   91   U.    S.   50,   23   L.   ed.   206 — Lam- 
born  V.  Dickinson  County,  97  U.  S.  185,  24 
L.  ed.  929 — Snell  v.   Atlantic,   F.  &  M.   Ins. 
Co.  98  U.  S.  90,  25  L.  ed.  65 — United  States 
V.  Ames,  99  U.  S.  46,  25  L.  ed.  301 — Wal- 
den  V.  Skinner,  101  U.  S.  584,  25  I.,  ed.  966— 
Orlswold  V.  Hazard.  141  U.  S.  292.  35  L.  ed. 
692,    11    Sup.    Ct.    Rep.    999 — Schleslnjjer   v. 
United  States,  1  Ct.  CI.  26 — McKee  v.  United 
States.   12  Ct.  CI.  552 — ^Long  v.  Soule,   Fed. 
Cas.  No.  8,483 — Magnlac  v.  Thomson,  2  Wall. 
Jr.  253,  Fed.  Cas.  No.  8,957 — Oliver  v.  Mu- 
tual  Commercial  M.  Ins.   Co.   2  Curt.   C.   C. 
298,     Fed.     Cas.     No.     10,498— Til  ghman     v. 
TllRhman,  Baldw.  490,  Fed.  Cas.  No.  14,04.1 
— Warner  v.   Brlnton,  Fed.   Cas.  No.   17,179 
— Washington  v.  Barber,  5  Cranch,  C.  C.  161, 
Fed.  Cas.  No.  17.224 — Allen  v.  Galloway,  30 
Fed.  467— Hamblln  v.  Bishop,  41  Fed.  82— 
Wool  worth  V.  McPherson,  55  Fed.  560 — El  lie 
V.    Bibb,    2    Stew.    (Ala.)    72— University   of 
Alabama   v.   Keller,    1    Ala.   410 — I^rklns   v. 
Blddle,    21    Ala.   256 — Rector   v.    Collins,    46 
Ark.  178 — ^Bartlett  v.  Gregory,  60  Ark.  460, 
30  S.  W.  1043 — Whltaker  v.  Gavlt,  18  Conn. 
526 — McCartney  v.   Fletcher,  11   App.  D.   C. 
21— Culbreath  v.  Culbreath,  7  Ga.  74,  50  Am. 
Dec.    375 — Broadwell    v.    Broadwell.    6    111. 
606 — Gordere  v.  Downing.  18  111.  493 — Ath- 
erton  v.  Roche,  192  111.  268,  55  L.R.A.  597, 
61  N.  E.  357— Bond  v.  Coats,  16  Ind.  203 — 
Plerson  v.  Armstrong,  1  Iowa,  291,  63  Am. 
Dec.  440 — Jordan  v.  Stevens,  51  Me.  81,  81 
Am.    Dec.    556 — Freeman    v.    Curtis.    51    Me. 
143,  iBl   Am.   Dec.  564^«tover  v.   Poole,   67 
Me.  223 — Merrill  v.   Washburn,  83  Me.   192, 
22    Atl.    118 — Anderson    v.    Tydlngs,    8    Md. 
440,  63  Am.  Dec.  708 — Campbell  v.  Lowe,  9 
Md.  508,  66  Am.  Dec.  339 — Kearney  v.  Sas- 
cer,  37  Md.  280 — Fuller  v.  Parrlsh,  3  Mich. 
231— Holmes   v.    Hall,   8    Mich.   69,   77    Am. 
Dec.  444— Martin  v.  Hamlin,   18  Mich.   364, 
100  Am  .Dec.  181— Catlln  v.  Fletcher,  9  Minn. 
89.  on.  75 — Lyon  v.   Sanders,  23  Miss.  536 
— Marks  v.  Bradley,  69  Miss.  17,  10  So.  922 
—Hall  V.  State,  69  Miss.  540,   13  So.  38— 
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Harney  v.  Charles,  45  Mo.  158 — Griffith  v. 
Townley,  69  Mo.  16.  33  Am.  Rep.  47C — 
St.  Louis  V.  Priest,  88  Mo.  614 — Bassett  v. 
Brown,  61  N.  H.  604~Felker  v.  Mowry.  60 
N.  H.  166,  38  Atl.  726 — Macknet  v.  Macknet, 
29  N.  J.  Eq.  59 — Maxwell  Land  Grant  &  R. 
Co.  V.  Thompson,  1  N.  M.  606 — Champlin  v. 
Laytin,    6    Paige,    195 — Champlin    v.    Laytin, 

1  Edw.  Ch.  473 — F'ellows  v.  ITeorraans,  4 
Lans.  244 — Potter  v.  (Greenwich,  26  Hun.  332 
— Marsh  v.  McNalf,  48  Hun,  121 — Kelly  v. 
Connecticut  Mut.  L.  Ins.  Co.  27  App.  Div. 
342,  50  N.  y.  Supp.  139 — Dupre  v.  Thompson, 
4  Barb.  282— Gilbert  v.  Gilbert,  9  Barb.  534 
— Arthur  v.  Arthur,  10  Barb.  16 — Cook  v. 
Eaton,  16  Barb.  447 — Doll  v.  Earle,  65  Barb. 
302 — Root  V.  Stuyvesant,  18  Wend.  299 — 
Champlin  v.  Laytin,  18  Wend.  413,  31  Am. 
Dec.  382— Leavltt  v.  Palmer,  3  N.  Y.  39, 
51  Am.  Dec.  333 — Lanning  v.  Carpenter,  48 
N.  Y.  413 — Sandlln  v.  Ward,  94  N.  C.  496— 
Arnold  v.  Donaldson.  46  Ohio  St.  81,  18  N. 
E.  540 — Johnson  v.  McGlnness,  1  Or.  294 — 
Insurance  Co.  v.  Union  Canal  Co.  Brightly 
(Pa.)  52— Rutter'g  Estate,  13  W.  N.  C.  420 
— Levy  Y.  Schlager,  8  I^uaerne  Legal  Reg. 
132— Re  Dunham.  9  Phila.  474.  29  Phlla. 
Leg.  Int.  383 — Simmons'  Estate.  16  Phila. 
226 — Good  V.  Herr.  7  Watts  &  S.  256,  42  Am. 
Dec.  236 — Lawrence  v.  Beaubien,  2  Bail.  L. 
652,  23  Am.  Dec.  155 — McLucas  v.  Durham, 

20  S.  E.  306 — Whltehlll  v.  Dacus,  49  S.  C. 
283,  27  S.  B.  200 — Bridges  v.  Robinson,  2 
Tenn.  Ch.  723 — Newman  v.  Early,  3  Tenn. 
Ch.  717 — Lott  V.  Kaiser,  61  Tex.  670— Mc- 
Daniels  v.  Bank  of  Rutland,  29  Vt.  239, 
70  Am.  Dec.  406 — Morgan  v.  Bell,  3  Wash. 
572.   16  L.R.A.  621,  28  Pac.  925. 

7.  The  ignorance  of  the  parties  of  the  rule 
of  law  that  a  power  of  attorney,  though  rev- 
ocable during  the  life  of  the  party  execut- 
ing it,  becomes  extinct  on  his  death,  justi- 
fies a  court  of  equity  in  carrying  the  in- 
tention of  the  parties  into  execution,  where 
money  was  advanced  on  a  general  stipula- 
tion to  give  security  for  its  repayment  on 
a  specific  article,  and  the  parties  deliberate- 
ly, on  the  advice  of  counsel,  agreed  upon  a 
power  of  attorney  to  effectuate  their  pur- 
pose.    Hunt  V.  Rousmanier,  8  Wheat.  174, 

5:  589 
Cited  in  Pickersglll  v.  Lathens.   15  Wall.  144. 

21  L.  ed.  121 — Upton  v.  Trlbilcock,  91  U.  S. 
50.  23  L.  ed.  206 — Walden  v.  Skinner,  101 
U.    S.   584,   25   L.    ed.   966— Gibson   v.   Cook, 

2  Blatchf.  147,  Fed.  Cas.  No.  5,393— Tilgh- 
man  v.  Tilghman,  Baldw.  400.  Fed.  Cas.  No. 
14.045 — United  States  v.  Cushman.  2  Sumn. 
435.  Fed.  Cas.  No.  14,908 — Washington  v. 
Barber,  5  Cranch,  C.  C.  161,  Fed.  Cas.  No. 
17.224— Pulliam  v.  Pulliam,  10  Fed.  73— 
Ellis  V.  Bibb,  2  Stew.  (Ala.)  72— Freed  v. 
Brown,  41  Ark.  500 — Lawrence  County  Bank 
V.  Amdt,  69  Ark.  412,  65  S.  W.  1052— 
Benson  v.  Bunting,  127  Cal.  537,  78  Am.  St. 
Rep.  81,  59  Pac.  991 — Wheaton  v.  Wheaton, 
9  Conn.  100 — Chestnut  Hill  Reservoir  Co.  v. 
Chase.  14  Conn.  133 — Whitaker  v.  Gavit.  18 
Conn.  526 — Shear  v.  Robinson.  18  Fla.  468 — 
Ropers  v.  Atkinson,  1  Ga.  25 — Culbreath  v. 
Culbreath.  7  Ga.  74,  50  Am.  Dec.  375 — But- 
ler V.  Livingston,  15  Ga.  568 — Wyche  v. 
'Sreene.  16  Ga.  59 — Burke  v.  Anderson,  40 
Ga.  5.18 — Arnold  v.  Georgia  R.  &  Bkg.  Co.  50 
Ga.  310— White  v.  Rowland.  67  Ga.  557,  44 
Am.  Rep.  731 — Broadwell  v.  Broadwell,  6 
111.  606— Attierton  v.  Roche,  192  111.  266,  55 
L.R.A.  596.  61  N.  E.  357 — Plerson  v.  Arm- 
strong. 1  Iowa.  290.  63  Am.  Dec.  440 — Now- 
Un  v.  Pyne,  47  Iowa,  295 — Stafford  v.  Fetters, 


55  Iowa,  487,  8  N.  W.  322 — Ucderwood  T. 
Brockman,  4  Dana,  316,  29  Am.  Dec.  407-^ 
Reed  v.  Welsh,  11  Bush,  460 — Freeman  r. 
Curtis,  51  Me.  143,  81  Am.  Dec.  564— Lam- 
mot  V.  Bowly,  6  Harr.  &  J.  525 — Kearney 
V.  Sascer,  37  Md.  280 — Holmes  v.  Hall,  S 
Mich.  69,  77  Am.  Dec.  444— Miller  v.  Aid- 
rich,  31  Mich.  420 — Sparks  v.  Pittman.  51 
Miss.  521 — Harney  v.  Charles,  45  Mo.  158 — 
Griffith  V.  Townley,  69  Mo.  19,  33  Am.  Rep. 
476 — Mellon  v.  Webster,  5  Mo.  App.  454 — 
Green  v.  Morris  &  E.  R.  Co.  12  N.  J.  Eq. 
170 — Mathews  v.  Terwilllger,  3  Barb.  54 — - 
Montgomery  v.  Ellis.  6  How.  Pr.  329 — Root 
V.  Stuyvesant,  18  Wend.  299 — Champlin  v. 
Laytin,  18  Wend.  414 — Fellows  v.  Heermans, 
4  Lans.  244 — Dupre  v.  Thompson,  4  Barb. 
282 — Clarke  v.  Dutcber,  9  Cow.  686— Lea- 
vltt V.  Palmer,  3  N.  Y.  39,  51  Am.  Dec.  333 
—Curtis  V.  Leavltt,  15  N.  Y.  163— Oliver  v. 
Pray,  4  Ohio,  192,  19  Am.  Dec.  595— Mc- 
Naughton  v.  Partridge,  11  Ohio,  234,  38  Am. 
Dec.  731 — Evants  v.  Strodes,  11  Ohio,  487, 
38  Am.  Dec.  744 — Moser  v.  Libenguth.  2 
Rawle,  430 — Good  v.  Herr,  7  Watts  &  S.  256v 
42  Am.  Dec.  236 — Fellows  v.  Heermans,  8 
Luzerne  Legal  Reg.  53 — Snyder  v.  May.  19^ 
Pa.  238 — Wilson  v.  Ott,  173  Pa.  260,  37  W. 
N.  C.  559,  51  Am.  St.  Rep.  767,  34  Atl. 
23 — Tyson  v.  Passmore,  2  Pa.  St.  125.  44 
Am.  Dec.  181 — Lawrance  t.  Beaubien,  2  Bail. 
L.  652,  23  Am.  Dec.  155 — McDow  v.  Bro\\n. 
2  S.  C.  N.  S.  .112— Neely  v.  McFadden,  2 
S.  C.  N.  S.  176 — Ix^wndes  v.  Chisolm,  2 
M'Cord  Eq.  463,  16  Am.  Dec.  667 — Brock  v. 
O'Dell,  44  S.  C.  33.  21  S.  E.  976— Stone  v. 
Brown,  16  Tex.  430 — Moreland  v.  Atchison. 
19   Tex.   309— Deavltt  v.   Ring,   76  Vt.    220, 

56  Atl.  978 — Zollman  v.  Moore,  21  Gratt. 
323 — Massle  v.  Helskell.  80  Va.  801— Mor- 
gan v.  Bell.  3  Wash.  573,  16  L.R.A.  621.  2S 
Pac.  925 — Harner  y.  Price,  17  W.  Va.  540  — 
Crlsllp  V.  Cain,  19  W.  Va.  477 — Green  Bay 
&  M.  Canal  Co.  r.  Hewitt,  62  Wis.  384,  21 
N.  W.  216— Kyle  v.  Fehley,  81  Wis.  71, 
29   Am.   St.   Rep.   866,   51   N.  W.   257. 

8.  A  mistake  arising  from  ignorance  of 
law  is  not  a  ground  for  reforming  a  deed 
founded  on  such  mistake,  except  in  some  few 
cases  of  peculiar  character.  Hunt  v.  Rhodes,. 
1  Pet.  1,  7:  27 
Cited  In   Healey   v.    United   States,   29   Ct.   CI. 

140 — Wheaton  v.  Wheaton,  9  Conn.  101 — 
Chestnut  Hill  Reservoir  Co.  v.  Chase.  14 
Conn.  133 — Fergerson  v.  Fergerson.  Ga.  Vec. 
pt.  1,  p.  139 — ^Wllllams  v.  Rhodes,  81  111.  58T 
— Alabama  &  V.  R.  Co.  v.  Jones,  73  Miss.  122. 
65  Am.  St.  Rep.  488.  19  So.  10.'» — Mathew* 
v.  Terwilllger,  3  Barb.  54 — Trotter  v.  Bre 
voort,  60  App.  Div.  565,  69  N.  Y.  Suppi 
1028 — Ryan  v.  Goodwyn,  McMull,  Eq.  456  - 
Trigg  y.  Read,  5  Humph.  533,  42  Am.  Pec. 
447 — Zollman  v.  Moore,  21  Gratt.  323— 
Osburn  v.  Throckmorton,  90  Va.  316,  18  S.  E. 
285— Harner  v.  Price,  17  W.  Va.  542. 

9.  Where  there  is  mistake  in  a  deed,  the 
remedy  is  by  a  proceeding  in  chancery  with 
all  the  proper  parties  before  the  court.  An 
agreement  of  the  parties  themselves  that 
there  is  error,  and  a  deed  made  in  pursu- 
ance of  that  agreement  to  correct  it,  cannot 
affect  the  rights  of  thi'-d  persons.  Johnston 
V.  Jones,  1  Black,  209,  17:  117 

10.  The  mistake  of  a  trustee,  in  faiiine  to 
have  the  trust  properly  declared  in  a  deed 
to  property  purchased  and  conveyed  to  him 
upon  the  same  trust  raised  and  created  in 
a  prior  deed,  for  which  the  second  deed  was 
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deemed  a  complete  suhstitute.  may  be  cor- 
rected in  equity,  at  the  instance  of  the  heirs 
of  the  cestui  que  trust,  by  reforming  the 
deed  to  conform  to  the  purposes  of  the  trust. 
as  maintained  and  set  fortli  in  the  original 
trust  deed.  Walden  v.  Skinner,  101  U.  8. 
577,  25:  963 

Cited  in  Choctaw  &  C.  Nations  v.  United  States, 
34  Ct.  CI.  121. 

11.  A  court  of  equity  has  power  to  cor- 
reft  a  mutual  mistake  in  the  description 
of  land,  and  make  the  contract  therefor  con- 
form to  the  real  intention  of  the  parties. 
Adams  v.  Henderson,  168  U.  S.  573,  18  Sup. 
Ct.  Rep.  179,  42:  584 

12.  Power  to  reform  written  contracts  for 
fraud  or  mistake  belong  to  courts  of  equity, 
and  cannot  be  exercised  bv  common-law 
courts.     I  Vinson  v.  Hutton,  98  U.  S.  79, 

25:  66 

Cited    in    Ferguson    v.    Dent,    29    Fed.    7 — Hill 

▼.  Northern  P.  R.  Co.  51  C.  C.  A.  547.  113 

Fed.  917— Mlnot  ▼.  Tllton,  64  N.  II.  374.  10 

Atl.  682. 

13.  Where  a  contract  w«is  made  under  a 
mistake  of  law,  relying  on  the  statements 
of  the  other  partv,  it  mav  be  reformed. 
Snell  V.  Atlantic  F'.  &  M.  Ins.  Co.  98  U.  S. 
85,  25:  52 

M.  A  mere  mistake  of  law,  without  other 
circumstances,  constitutes  no  ground  for  the 
reformation  of  written  contracts.  Snell  v. 
Atlantic  F.  &  M.  Ins.  Co.  98  U.  S.  85. 

25:  52 
Cited  in  Griswold  v.  Hazard.  141  U.  S.  284.  35 
L.  ed.  688.  11  Sup.  Ct.  Rep.  972— Utermehle 
r.  Norment,  197  U.  S.  56,  49  L.  ed.  602,  25 
Sup.  Ct.  Rep.  291 — Greer  County  v.  Texas, 
107  U.  S.  241,  49  L.  ed.  738.  25  Sup.  Ct.  Rep. 
437 — Sias  r.  Roger  Williams  Ins.  Co.  8  Fed. 
l<tC — Bailey  v.  American  Ins.  Co.  4  McCrarv, 
22.'>.  13  Fed.  253— Taylor  v.  Holmes.  14  I'>d. 
503 — Allen  T.  Galloway,  30  Fed.  467 — An- 
drews Bros.  Co.  ▼.  YoaoRstown  Coke  Co.  39 
Fed.  354 — Lawrence  County  Bank  v.  Arndt, 
69  Ark.  420.  65  S.  W.  1052 — Benson  v.  Mar- 
koc.  37  Minn.  .34,  5  Am.  St.  Rop.  816.  33 
N.  W.  38 — Andrews  Bros.  Co.  v.  Youngs- 
town  Coke  Co.  7  Pa.  Co.  Ct.  6n — Spurlock 
r.  Brown,  91  Tenn.  262,  18  S.  W.  868. 

15.  Equity  will  reform  a  contract  when 
the  evidence  establishes  beyond  n  reasonable 
doubt  that,  through  mistake,  the  aj?recment 
does  not  conform  to  the  real  intention  of 
bf)th  parties.  Hearne  v.  Xew  England  Mut. 
M.  Ins.  Co.  20  Wall.  488.  22:  395 

Cited  In    Ivinson   r.   Hutton.   98   IT.    S.   82,   25 

L.  ed.  67— Snell  t.  Atlantic  F.  &  M.  Ins.  Co. 

98  U.  S.  89,  25  L.  ed.  54— Griswold  v.  Hazard, 

141    I'.    S.   293.   35   L.   od.    602.    11    Sup.    Ct. 

Rep.  999 — Moffett,  H.  &  C.  Co.  ▼.  Rochester, 

178   T'.   S-  384,  44   L.  ed.   1114,  20   Sup.   Ct. 

Rep-   957 — Harvey  v.   United    States,   13  Ct. 

CI.   ,^36 — Brugger   v.    State    Investment    Ins. 

Co.  5  Sawy.  310.  Fed.  Cas.  No.  2.051 — Dean 

r.  Equitable  F.  Ins.  Co.  4  CliflT.  580.  Fed.  Cas. 

No.  3,705— Griswold  r.   Hazard,  20  Fed.  138 

— Messlnger   y.   New    England    Mut.    L.    Ins. 

Co.    59    Fted.   530 — ^Moffett.    H.   &   C.    Co.    v. 

Rochester,  33  C.  C.  A.  323.  62  U.  S.  A  pp.  302. 

91   Fed.   32 — Cox  r.   Woods.   07   Cal.   318.   7 

Pac.  722 — Hochstein  v.  rerthanscr.  123  Ctil. 

685.  56  Pac.  547— Denver  Hrlck  &  Mfg.  (^o. 

T.  McAllister,   6   Colo.  264— BlMbop  v.   Clay 


F.  &  M.  Ins.  Co.  49  Conn.  177 — Houser  t% 
Austin,  2  Idaho,  213,  10  Pac.  37— Kleis  v. 
Niagara  F.  Ins.  Co.  117  Mich.  475.  76  N.  W. 
155— Honson  v.  Markoe,  37  Minn.  37,  5  Am. 
St.  Rep.  816,  3:?  N.  W.  38— Durham  v.  Fire 
&'M.  Ins.  Co.  10  Sawy.  529,  22  Fed.  470 — 
Shenandoah  Valley  B.  Co.  v.  Dunlop,  86  Va. 
352,  10  S.  E.  239— Donaldson  v.  Levine, 
93  Va.  476,  25  S.  E.  541— St.  Clara  Female 
Academy  v.  Delaware  Ins.  Co.  93  Wis.  67,  08 
Pac.  1140. 

16.  Where  an  instrument  which  professes 
or  is  intended  to  carry  into  execution  an 
agreement  previously  entered  into,  by  mis- 
take, either  in  law  or  in  fact,  does  not  fulfil, 
or  violates,  the  manifest  intention  of  the 
parties  thereto,  equity  will  correct  the  mis- 
take, to  make  it  conform  to  tlie  agreement' 
intended.  Hunt  v.  Rhodes,  1  Pet.  1,  7:  27 
Hunt  V.  Rousmanier.  8  Wheat,  174,  5:  589 
Walden  v.  Skinner,  101  U.  S.  577,  25:  963 
Elliott  V.  Sackett,  108  U.  S.  132,  2  Sup.  Ct. 

Rep.  375.  27:  678 

Distinguished  in  Starblrd  v.  Cranston,  24  Colo. 

29,  48  Pac.  052  -Castleman  v.  Berry,  86  Va. 

606,   10  S.  E.  88^. 

Cited  in  Bernards  Twp.  v.  Stebbins,  100  U. 
S.  352,  27  L.  ed.  960,  3  Sup.  Ct.  Rep.  252 
— Drury  v.  Hayden,  111  U.  S.  228,  28  L.  ed. 
410,  4  Sup.  Ct.  Rep.  405— Keller  v.  Ashford, 
133  U.  S.  625,  33  L.  ed.  674,  10  Sup.  Ct.  Rop. 
494 — Askew  v.  Odenheimer,  Baldw.  387,  Fed. 
Cas.  No.  587— Re  Dunham,  9  Phlla.  474, 
Fed.  Cas.  No.  4.146 — North  America  Ins.  Co. 
V.  Whipple,  Fed.  Cas.  No.  10.31."»— Fergufon 
V.  Dent,  29  Fed.  7 — Norton  v.  Kellogg,  41 
Fed.  454 — Travelers'  Ins.  Co.  v.  Hendeir^on, 
16  C.  C.  A.  394.  32  U.  S.  App.  530,  69  Fed. 
767— Standard  Oil  Co.  v.  Hav»'klns.  33  L.R.A. 
741,  20  C.  C.  A.  471,  46  U.  S.  App.  115.  74 
Fed.  307— Fulton  v.  Col  well,  50  C.  C.  A.  542, 
112  Fed.  836 — Gayle  v.  Hudson,  10  Ala. 
127— McKlnstry  v.  Conly,  12  Ala.  682— 
Gill  v.  Robertson,  18  Colo.  App.  319,  71  Pac. 
634— Park  Bros.  v.  Blodgett  &  C.  Co.  64 
Conn.  36,  29  Atl.  133— Dorsey  v.  Manning,  15 
App.  D.  C.  396 — Rogers  v.  Atkinson,  1  Ga. 
25 — Collier  v.  Lanier,  1  Ga.  240 — Wyche  v. 
Greene,  16  Ga.  60 — Jones  v.  Glathart,  100 
III.  App.  635 — Citizens'  Nat.  Bank  v.  Judv, 
146  Ind.  340,  43  N.  E.  259— Smelser  v.  Pugh, 
29  Ind.  App.  620,  64  N.  E.  943— Webb  v. 
Hammond,  31  Ind.  App.  618,  OS  N.  E.  916 
— Nowlln  V.  Pyne,  47  Iowa,  296 — Stafford 
V.  Fetters,  55  Iowa,  487,  8  N.  W.  322— Lee 
V.  Perclval,  85  Iowa,  642,  52  N.  W.  543— 
Miller  V.  Davis.  10  Kan.  548 — Scales  v.  Ash- 
brook,  1  Met.  (Ky.)  361 — German  Nat.  Bank 
V.  Butchers'  Hide  &  Tallow  Co.  97  Kv.  42, 
29  S.  W.  882— Glass  v.  Hulbert,  102  Mass. 
34,  3  Am.  Rep.  418 — Benson  v.  Markoe.  37 
Minn.  34,  5  Am.  St.  Rep.  816.  33  N.  W.  38 
— Cassidy  v.  Metcalf.  66  Mo.  528 — Pequos  v. 
Mosby,  7  Smedes  &  M.  347 — Stines  v.  Hays, 
36  N.  J.  Eq.  369 — Trusdell  v.  Lehman.  47  N. 
J.  Eq.  221,  20  Atl.  391 — Stowell  v.  Haslett, 
5  Ijans.  386 — Cooke  v.  Nathan,  16  Barb.  .'^40 
—Curtis  V.  Leavitt,  15  N.  Y.  103— Pitcbor 
V.  Hennessey,  48  N.  Y.  423 — Trotter  v.  P.re- 
voort,  60  App.  Div.  566,  69  N.  Y.  Supp. 
1028 — Brice  v.  Myers,  5  Ohio,  130 — Moore 
V.  Thomas,  1  Or.  202 — Richmond  v.  Ogdens 
Street  R.  Co.  44  Or.  54,  74  Pac.  333— Snyder 
V.  May.  19  Pa.  238 — Gump's  Appeal,  65  Pa. 
479— McCann  v.  Pickup,  17  Phlla.  57— Allen 
V.  Brown,  6  R.  I.  :^98 — Ryder  v.  Ryder,  19 
R.  I.  ISO,  32  Atl.  919— Bro-k  v.  0"Dell,  44 
S.  C.  33.  21  S.  E.  970— Talloy  v.  Courtney, 
1  Holsk.  718 — Dunham  v.  Chatham.  21  Tex. 
245,   73  Am.   Dec.   228 — Adams   v.   Reed,   11 
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Utah,  502,  40  Pac.  720— Dietrich  v.  Hutchin- 
son, 73  Vt.  141,  87  Am.  St.  Rep.  698,  50 
Atl.  810 — Dennis  v.  Northern  P.  R.  Co.  20 
Wash.  324.  55  Pac.  210 — State  v.  Lorenz,  22 
Wash.  298,  60  Pac.  644 — Boggess  v.  Scott, 
48  W.  Va.  321.  37  S.  E.  661— Petesch  v. 
Hambach,  48  Wis.  447,  4  N.  W.  565 — Wis- 
consin M.  &  F.  Ins.  Co.  Banic  v.  Mann,  100 
Wis.  618,  76  N.  W.  777. 

17.  If  a  mistake  exist,  not  in  the  instru- 
ment, but  in  the  agreement  itself,  and  is 
clearly  proved  to  have  been  the  result  of  ig- 
norance of  some  material  fact,  a  court  of 
equity  will,  in  general,  grant  relief.  Equity 
will  relieve  in  case  of  a  mistake  of  fact. 
Hunt  V.  Rhodes,  1  Pet.  1,  7:  27 

,  Cathcart  v.  Robinson,  5  Pet.  264,  8:  120 
Cited  in  Dean  v.  Equitable  Ins.  Co.  4  Cliff.  580. 
Fed.  Cas.  No.  3,705 — Hearn  v.  Equitable 
Safety  Ins.  Co.  4  Cliff.  196.  Fed.  Cas.  No. 
6,300— Babcock  v.  Smith.  22  Pick.  69— Had- 
lock  V.  Williams.  10  Vt.  572. 

18.  If  by  inadvertence,  accident,  or  mis- 
take, the  terms  of  the  contract  are  not  fully 
Bet  forth  in  a  policy,  it,  may  be  reformed  so 
as  to  express  the  real  agreement.  Tliomp- 
son  v.  Phenix  Ins.  Co.  136  U.  S.  287,  10  Sup. 
Ct.  Rep.  1019.  34:  408 
Cited  in  Standard  Oil  Co.  v.  Hawkins,  33  L.R.A. 

741,  20  C.  C.  A.  471,  46  U.  S.  App.  115,  74 
Fed.  397 — Western  Assur.  Co.  v.  Ward.  21 
CCA.  380,  41  U.  S.  App.  443,  75  Fed.  340— 
Chicago  &  A.  R.  Co.  v.  Green,  114  Fed.  677 
— Croft  V.  Hanover  F.  Ins.  Co.  40  W.  Va. 
518,  52  Am.  St.  Rep.  002,  21  S.  E.  854. 

19.  If  an  agreement  was  not  founded  on 
a  mistake  of  any  material  facts,  and  was 
executed  in  strict  conformity  with  itself,  a 
court  of  equity  cannot  decree  another  securi- 
ty to  be  given  different  from  that  agreed 
upon,  or  treat  the  case  as  if  some  other  se- 
curity had  in  fact  been  agreed  upon  and 
executed.  Hunt  v.  Rhodes,  1  Pet.  1,  7:  27 
Cited  in  Peckham  y.  Haddock,  36  III.  48. 

Aa  to  miscellaneous  contracts  and  in- 
struments. 

Misdescription  in  Will,  see  Wills,  88. 
See  also  Mortgage,  223. 

20.  A  court  of  chancery  may  reform  a 
mortgage  or  other  instrument  so  as  to  ef- 
fectuate the  intention  of  the  parties.  Fowler 
V.  Hart,  13  How.  373,  14:  186 
Cited  in  Fletcher  v.  Chamberlin,  61  N.  H.  472. 

21.  Where  a  joint  obligation  has  been  giv- 
en, and  a  benefit  has  been  received  by  a  de- 
ceased obligor,  equity  will  presume  a  mis- 
take in  point  of  fact  in  not  making  the  ob- 
ligation joint  and  several.  Hunt  v.  Rous- 
manier,  8  Wheat.  174,  5:  589 
Cited  in  American  Bonding  &  T.  Co.  v.  United 

States,  23  App.  D.  C.  544 — Hyde  v.  Tanner, 
1  Barb.  84— Yorks  v.  Peck,  14  Barb.  647— 
Kftlier's  Estate,  1  Legal  Chronicle  190 — Be- 
sore  V.  Potter,  12  Serg.  &  R.  158. 

22.  A  surety  who  has  signed  a  joint 
statutory  bond  which,  by  the  silence  of  the 
statute  on  the  subject,  is  authorized  in  the 
form  either  of  a  joint,  or  a  joint  and  sev- 
eral bond,  as  the  court  may  direct,  must  be 
supposed,  in  absence  of  evidence,  to  have 
known  the  legal  differences  in  the  different 
Icinds  of  bonds,  and  to  have  become  bound 


intentionally  in  the  way  he  did.     After  his 

death  a  court  of  equity  should  not  change 

the  nature  of  such  an  obligation  in  order  to 

charge    his    estate.      Pickersgill   v.    Lahens. 

15  Wall.  140,  21:  119 

Cited  in  Ferguson  v.  Dent,  29  Fed.  7 — Clark  v. 

King   (Clark  v.  Sullivan)  2  N.  D.  104.  13  L. 

R.A.  234.  49  Pac.  416— Baars  v.  Gordon.  21 

Fla.    35— People    v.    White,    28    Hun,    290— 

Wood   V.   Flsk,   63   N.    Y.   249,   20   Am.   Rep. 

528— Davis  v.  Van  Buren,  72  N.  Y.  589. 

23.  Where  there  was  an  agreement  by  a 
surety  to  be  substituted  in  the  place  of  hi» 
principal  in  a  title  bond,  the  intent  being  to 
subrogate  him  to  the  rights  of  the  principal, 
and  a  new  bond  was  given  by  him  in  igno- 
rance of  the  fact  that  portions  of  the  land 
had  been  sold  for  taxes  through  neglect  oi 
the  principal, — in  a  suit  against  the  surety 
for  specific  performance,  the  instrument  may 
be  reformed  and  enforced  as  reformed.  Brad- 
ford V.  Union  Bank,  13  How.  57,  14:  49 
Distinguished  In  Macomber  v.  Peckham,  16  B 

I.  490,  17  Atl.  910. 

Cited  in  Snell  v.  Atlantic  F.  &  M.  Ins.  Co 
98  U.  S.  89.  25  L.  ed.  54 — Baltzer  v.  Raleigh 
&  A.  Air  Line  R.  Co.  115  U.  S.  645.  29  L..  ed. 
509,  6  Sup.  Ct.  Rep.  216 — North  America 
Ins.  Co.  v.  Whipple,  Fed.  Cas.  No.  10,315 — 
Northern  R.  Co.  v.  Ogdensburg  &  L.  C.  R.  Co 
18  Fed.  816 — Moffett  Co.  v.  Rochester.  82 
Fed.  257— Moffett,  H.  &  C.  Co.  v.  Rochester, 
33  C.  C.  A.  326.  62  U.  8.  App.  392,  91  Fed. 
34 — D.  M.  Osborne  &  Co.  v.  Stringham,  1  8. 
D.  411,  47  N.  W.  408— Butler  v.  Threlkeld, 
117  Iowa,  118,  90  N.  W.  584— Loss  v.  Obry. 
22  N.  J.  Eq.  55— Marshall  v.  Homier,  13 
Okla,  275,  74  Pac.  368 — McComas  v.  Easiey, 
21  Gratt.  31 — ^Fudge  v.  Payne,  86  Va.  308,  10 
8.   E.  7. 

24.  A  contract  with  the  Federal  govern- 
ment for  imprinting  revenue  stamps  wiU 
not  be  reformed  by  incorporating  clause? 
in  a  prior  communication  from  the  Com- 
missioner of  Internal  Revenue  to  contractors 
then  engaged  in  that  work,  to  the  efTect 
that,  in  awarding  contracts,  no  application 
would  be  considered  from  those  not  then  so 
engaged,  and  that  applications  would  only 
be  received  up  to  a  specified  time,  in  an- 
swer to  which  an  application  for  a  renewal 
"in  accordance  with  your  official  communica- 
tion" was  made  by  letter, — especially  where 
the  contractor's  letter,  naturally  interpreted, 
would  confine  the  changes  in  the  contract 
to  the  Commissioner's  requirements  concern- 
ing the  salaries  of  the  supervising  govern- 
ment employees  and  the  rate  of  compensa- 
tion for  the  work,  and  there  is  no  evidence 
that  the  contract  was  not  drawn  just  as 
the  government  intended,  although,  when 
executing  the  contract,  the  contractor  was 
assured  that  the  only  changes  from  the 
former  contract  were  those  contained  in  the 
Commissioner's  letter.  United  States  v.  Mil- 
liken  Imprinting  Co.  202  U.  S.  168,  26  Sup. 
Ct.  Rep.  572,  60:  980 

25.  Where  the  board  of  public  works  of 
the  District  of  Columbia  ordered  that  a  con- 
tract be  awarded  to  a  person  who  had  made 
an  oflTer  for  the  work  in  question  a  year  pre- 
viously, and  the  secretary  notified  him  wrong- 
fully that  the  contract  was  awarded  him  "at 
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board  rates/'  and  the  contractor  received  pay 
upon  the  work  at  other  than  ''board  rates,'*' 
and  subsequently  made  a  written  contract, 
antedating  it.  for  such  rates  as  he  had  al- 
ready received,  his  claim  made  after  lie  had 
presented  bills  and  received  pay  at  the  con- 
tract rates  for  the  whole  work,  that  he  exe- 
cuted the  contract  by  mistake,  supposing  the 
rates  mentioned  were  ''board  rates,"  was 
rejected.  Shipman  v.  District  of  Columbia, 
119    U.  S.    148,   7    Sup.   Ct.   Rep,    134, 

30:  337 

Misdescription   in   deed. 

See  also  supra,  1;  Ejectment,  18.  19. 

26.  Where  a  latent  ambiguity  consists  of 
a  misdescription,  if  it  can  be'  struck  out, 
and  enough  remain  in  the  will  to  identify 
the  person  or  thing,  the  court  will  so  deal 
with  it:  or.  if  it  is  an  obvious  mistake,  will 
read  it  as  if  corrected.  Patch  v.  White,  117 
U.    S.   210,   6   Sup.   Ct.   Rep.   617,   710. 

29:  860 
DUtlnffui9hed  In  Nelson  v.  McDonald,  61  Hun, 
410,    16  N.  Y.  Supp.  273. 

Cited  In  Gilmer  v.  Stone,  120  U.  S.  500,  30 
L.  ed.  7.36,  7  Sup.  Ct.  Rep.  689— Seebrook 
y.  Fedawa,  3.3  Neb.  417,  29  Am.  St.  Rep.  488. 
50  N.  W.  270— Gallagher  v.  Quinlan.  10 
App.  Div.  403.  41  N.  Y.  Supp.  874— Egelhoff 
r.  Simpson,  .50  App.  DIv.  601,  64  N.  Y.  Supp. 
836. 

27.  In  an  action  at  law  to  recover  the 
possession  of  land,  if  the  deed  under  which 
the  plaintiff  claims  title  is  not  effectual  to 
convey  the  land,  by  reason  of  a  mistaken  de- 
scription, equity  will  relieve  the  plain- 
tiff by  reforming  the  deed.  Such  relief  can 
be  obtained  only  in  a  suit  in  equity  brought 
for  that  purpose.  Prentice  v.  Stearns.  113 
U.  S.  435,  5  Sup.  Ct.  Rep.  547,         28:  1059 


Where  a  deed  was  made  in  considera- 
tion of  the  full  value  of  the  land  paid,  and 
by  mistake  an  important  part  of  the  land 
eontracted  to  be  sold  was  omitted  therefrom, 
a  ease  for  the  reformation  of  the  deed  is 
made  out.  Wa.satch  Min.  Co.  v.  Crescent 
Min.  Co.  148  U.  S.  293.  13  Sup.  Ct.  Rep.  600, 

37:  454 


REFORM  SCHOOL. 

Power  to  T-evy  School  Tax  to  Secure  Loca- 
tion of.  see  Taxes,  25. 


♦<- 


REFRESHING  MEMORY., 

On  Taking  of   Deposition,   see   Depositions. 
63,  82. 


REFRIGERATORS. 

Taxation  of  Refrigerator  Car  ('om panics  as 
AfTecting  Commerce,  see  Commerce,  III. 
d,  9. 


Presumption  as  to  Correctness  of  Assess- 
ment of  Refrigerator  Cars,  see  Evidence, 
450. 

Evidence  of  Use  of  Due  Diligence  to  Provide 
Refrigerating  Apparatus,  see  Evidence, 
2315. 

Carrier's  Duty  to  F^urnish  Refrigerating  Ap- 
paratus, see  Shipping,  365. 


♦^ 


REFUNDING  BONDS. 


Coupons  of,  see  Coupons,  3. 
Power  of  Municipality,  see  Municipal  Cor- 
porations, 90. 
See  also  Bonds,  196,  413. 


REGISTER. 

Federal   Que.<*tion  as  to  Boundary  Decision 

by,  see  Appeal  and  Error,  1876,  1877. 
Of  Land   Office,   Liability   on   Bond  of,   see 

Bonds,  93. 
Powers    and    Compensation    Generallv,    see 

Public  Lands,  609-616;   United  States, 

89. 


«»♦» 


REGISTERED    LETTER. 

Indictment  for  Destroying,  see  Indictment, 
etc.,  116. 

Seizure  of  Under  "Fraud  Order,"  see  Post-, 
office,  46. 

Denial  of  Registered  Letter  Service  to  Pro- 
hibited Enterprises,  see  Postoffice,  60. 


♦♦ 


REGISTERED  PACKAGE. 

Finality  of  Decision  of  Circuit  Court  of  Ap- 
peals in  Action  for  Value  of,  see  Ap- 
peal and  Error,  803. 


REGISTRAR. 


See  Register. 


REGISTRATION. 

Of  Chinese  Laborers,  see  Aliens,  139. 

Of  Negro,  see  Appeal  and  Error,  1527.  1528. 

Of    Municipal    Bonds,    see    Bonds,    326-328, 

351,  357.  358,  360-364,  415. 
Of  Chattel  Mortgage,  see  Chattel  Mortgage, 

TIL 
Of  Voters,  see  Elections,  II.  b. 
Of   Judgments   Against  City,   see   Constitu* 

tional   Law,  1316. 
Of  Physicians,  see  Constitutional  Law,  160. 
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REGULATIONS—RELATION. 


Of  Instruments  Affecting  Real  Property,  see 
Real  Property,  II. 

Of  Vessel,  see  Shipping,  20-29. 

Of  Trademark,  see  Trademark,  VI. 

Ex  Post  Facto  Law  as  to,  see  Constitutional 
Law,  969. 

As  Essential  to  Protect  Purchaser  or  ^lort- 
gagee  of  Property  Remaining  in  Seller's 
or  Mortgagor's  Possession,  see  Fraudu- 
lent Conveyances,   79-99. 

Maritime  Lien  Dependent  upon,  see  Mari- 
time Liens,  19. 

Forfeiture  of  Vessel  under  Registry  Act,  see 
Shipping,  36-43. 


«»♦» 


REGULATIONS. 

Of  Executive  Departments  as  Rules  Having 
the  Force  of  Law,  see  Executive  Depart- 
ments, 10. 

Of  Commerce,  see  Commerce. 

Of  Carriers,  see  Carriers,  III. 

By  Municipality,  see  Municipal  Corpora- 
tions. 

Of  Ferries,  see  Ferries. 

As  to  Fish,  see  Fisheries. 

As  to  Foreign  Corporations,  see  Corpora- 
tions, XII. 

As  to  Licenses  of  Occupations  and  Privi- 
leges, see  Intoxicating  Liquors,  II.; 
Licenses,  II. 

Of  Railroads,  see  Carriers,  III.;  Railroads,  I. 

For  Vessels,  see  Shipping,  11. 


REIMBURSEMENT. 

Of    Diplomatic    and    Consular    Officers, 

Diplomatic  and  Consular  Officers,  IIL 
Of  Receiver,  see  Receivers,  V. 


-•-•-•• 


REINSCRIPTION. 


Of  Canceled  Mortgage,  see  Mortgage,  248. 


♦^ 


REINSTATEMENT. 

Of  Appeal  or  Error,  see  Appeal  and  Error, 
VII.  k. 

Reviewability  of  Order  Refusing,  see  Appeal 
and  Error,  134,  135. 

By  Reversal,  see  Appeal  and  Error,  5529. 

After  Dismissal,  see  Dismissal  and  Discon- 
tinuance,  IV. 

Of  Action.  Mandamus  to  Compel,  see  Man- 
damus, 44,  67,  68.  222. 

Of  Appeal.  Mandamus  to  Compel,  see  Man- 
damus, 68,  94. 

In  Army  or  Navv,  see  Armv  and  Navy,  45, 
46. 

Waiver  of  Rights  by  Seeking  Reinstatement 
in  Benevolent  Society,  see  Insurance, 
715. 

Of  Clerk,  Mandamus  to  Compel,  see  Manda- 
mus, II.  c.  4. 

Of  Attorney,  Mandamus  to  Compel,  see  Man- 
damus,  II.   c,   5. 


REHEARING. 

On  Appeal,  see  Appeal  and  Error,  X. 

Reviewability  of  Order  on  Motion  for,  see 
Appeal  and  Error,  I.  d,  9. 

Raising  Federal  Question  on,  see  Anpeal  and 
Error,  III.  d,  9,  f  (4). 

Review  of  Discretion  as  to,  see  Appeal  and 
Error,  VIIL  i,  9. 

Effect  of  Petition  for,  on  Time  for  Taking 
Appeal,  see  Appeal  and  Error.  2579- 
2581,  2585. 

Raising  Objection  to  Rehearing  after  Grant 
of,  see  Appeal  and  Error,  4525. 

Error  in  Refusal  of,  see  Appeal  and  Error, 
4979. 

After  Remand  by  Appellate  Court,  see  Ap- 
peal and  Error,  5563. 

By  Resolution  of  Congress  in  the  Court  of 
Claims,  see  Claims,  21. 

Ea>  Post  Facto  Law  Requiring  Test  Oath 
as  Condition  of  Granting,  see  Constitu- 
tional Law,  971. 

Power  of  Legislature  to  Direct,  see  Constitu- 
tional Law,  1005. 

Presumption  from  Guardian  ad  lAtem'a  Fail- 
ure to  Apply  for,  see  Infants,  43. 

Power  of  Court  to  Grant,  see  Judgment, 
XII.  f. 


REINSURANCE. 


See  Insurance,  XX. 


REISSUE. 


Of  Patent,  see  Patents,  IX. 


REISSUED  NOTES. 


See  Money,  8. 


REJECTION. 

Of  Pardon,  see  Pardon  and  Amnesty,  III. 


RELATION. 

Relation  Back  of  Acknowledgment  or  Re- 
cording of  Deed,  see  Deeds,  24-28. 

Of  Forfeiture  to  Time  when  Oflfense  was 
Committed,  see  Duties,  600. 

Title  under  Execution  Sale  by  Relation  Back 
to  Date  of  its  Teste,  see  Executions,  57. 


RELATIVES;  RELEASE. 
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Of  Lien  of  Execution  to  Time  of  Seizure  or 
Delivery  of  Writ,  see  Executions,  72- 
74. 

Title  under  Indian  Grant  by  Relation  Back 
of  Government  Approval,  see  Indians. 
133. 

Of  Consent  to  Alienation  of  Title  by  Indian 
to  Time  of  his  Grant,  see  Indians,  178, 
179. 

Of  Patent  to  Indian  to  Time  of  Reservation 
Creating  his  Title,  see  Indians,  181,  182, 
184. 

Of  Discharge  in  Insolvency  Back  to  Assign- 
ment, see  Insolvency,  40. 

Of  Judicial  Condemnation  for  Illicit  Dis- 
tilling, see  Internal  Revenue,  304. 

Title  Acquired  under  Alias  Execution  as 
Related  Back  to  Time  of  Original  Writ, 
see  Judicial  Sale,  49,  50. 

Relation  back  of  Filing  of  Petition,  see 
Limitation  of  Actions,  598. 

Relation  Back  of  Judgment  Invalidating 
Marriage,  see  Marriage,  11. 

Doctrine  of.  Applied  to  Mechanics'  Lien,  see 
Mechanics'  Liens,  14. 

Right  of  Tunnel  Claimant  by  Relation  Back 
from  Discovery  of  Location,  see  Mines, 
115,   116,   119. 

Relation  Back  to  Condemnation  of  Captured 
Property,  see  Prize  and  Capture,  192. 

Title  under  Confirmation  of  Private  Land 
Claims  bv  Relation  Back,  see  Private 
Land  Claims,  608-621. 

Of  Title  under  Railroad  Grant  Back  to  Title 
of  Grant,  see  Public  Lands,  108-124. 

Application  of  Doctrine  in  Devolving  Home- 
stead Rights  on  Legal  Successors  of 
Enterer,  see  Public  Lands,  811. 

Doctrine  of  Title  to  Public  Lands  by  Rela- 
tion Back  to  Institution  of  Claim  or 
Settlement,  see  Public  Lands,  830-834. 

Of  Patent  Back  to  Inception  of  Entry,  Set- 
tlement, or  Claim,  see  Public  Lands, 
893-901. 

IV>f*trine  as  Applied  to  Acts  Confirming 
Title  to  Public  Lands,  see  Public  Lands, 
983. 

Doctrine  of  Relation  of  Patent  to  Inception 
of  Title,  see  Public  Lands,  1356. 

Of  Ratification  of  Treaty  Back  to  Time  of 
Signature,  see  Treaties,  14,  69. 

Of  Title  Under  Probate  of  Will  to  Death 
of  Testator,  see  Wills,  19,  35. 


#•» 


RKIiATIVES. 

Conveyances  between,  as  Fraudulent  upon 
Creditors,  see  Fraudulent  Conveyances, 
VL 


#•» 


RELEASE. 

/.  In  Oetieral ;  Construction^  l'2a. 
II,  Effect  of;  What  Included  In,  3*13. 
Ill,  Validity;    Setting   Aside,    14-19. 

Of  Entire  Sum  on  Part  Payment,  see  Accord 
and  Satisfaction,  9. 


Of  Vessel  on  Bond  or  Stipulation,  see  Admi- 
ralty, III.  e. 

Of  Right  to  Appeal,  Executed  by  Trustee, 
Conclusiveness  on  Bondholders,  see  Ap- 
peal and  Error,  2435. 

Of  Errors,  see  Appeal  and  Error,  3255, 
3868;  Judgment,  30,  286. 

Of  Claims  by  Creditor  Receiving  Benefit  of 
Assignment  for  Creditors,  see  Assign- 
ment for  Creditors,   60-60b,   93. 

Of  Surety  on  Bail  Bond,  see  Bail  and  Re- 
cognizance, I.  b;  II.  e. 

Of  Debtor  Without  Consideration,  see  Con- 
tracts, 38. 

Of  Right  to  Inherit,  see  Descent  and  Distri- 
bution, 14. 

Of  One  Joint  Debtor,  see  Joint  Creditor  and 
Debtor,  II. 

Of  Judgment,  see  Judgment,  1098,  1099; 
Pleading,  784. 

Of  Mortgage,  see  Mortgage,  VI. 

Of  Equity  of  Redemption,  see  Mortgage,  137, 
138. 

Of  Pledged  Property,  see  Pledge,  V. 

Of  Surety,  see  Principal  and  Surety,  III. 

Of  Railroad  Laud  Grant,  see  Public  Lands, 
I.  c,  2,  i. 

Of  Trust,  see  Trusts,  I.  e. 

Of  Party  to  Render  Him  Competent  Witness, 
see  Witnesses,  86,  86a. 

From  Stock  Subscription,  see  Corporations, 
467-470,  639-650. 

From  One  Joint  Creditor,  see  Joint  Creditors 
and  Debtors,  8. 

Necessity  of  Performing  Consideration  for 
Agreement  to  Release,  see  Accord  and 
Satisfaction,  3. 

By  Creditor,  Provision  for,  in  Assignment 
for  Creditors,  see  Assignment  for  Cred- 
itors, 60-60c. 

Discharge  in  Bankruptcy,  see  Bankruptcy, 
XL 

To  Confirm  Title  to  Land  by  One  Having 
no  Interest  as  Good  Consideration,  see 
Contracts,  42a. 

Consideration  for,  see  Contracts,  48. 

V^erbal  Agreement  to  Release  From  Cove- 
nants in  Deed,  see  Covenant,  39. 

Parol  Evidence  to  Explain,  see  Evidence, 
VI.  d. 

Necessity  of  Proof  of  Full  Performance  of 
Condition  of,  see  Evidence,  2540. 

Acceptance  of,  by  Prochein  Ami,  see  Infants, 
48. 

Personal  Judgment  against  Trustee  on  Bill 
to  Set  Aside  Release,  see  Judgment,  77. 

Validity  of  Judgment  as  to,  see  Judgment, 
591-594. 

Right  to  Attack  Bar  by  Laches,  see  Limita- 
tion of  Actions,  205. 

Eflfect  of,  on  Mechanics'  Lien,  see  Mechanics' 
Liens.  25,  26. 

Effect  of  Release  Obtained  by  Fraud,  see 
Parties.  149. 

Deed  of,  in  Partition  Suit,  see  Partition,  19, 
20. 

Sufficiency  and  Effect  of  Payment  Generally, 
see  Payment. 

Passing  of  Credits  in  Release  of  Obligation, 
as  Payment,  see  Payment,  11,  12. 

Authority  to  Make,  under  Power  of  Attorney, 
see  JPrincipal  and  Agent,  22. 
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RELEASE,  I.,  II. 


EflFect  of  Words  in  Release  in  Patent  from 
United  States,  see  Public  Lands,  884. 

By  Lease  of  Railroad,  see  Railroads,  119. 

Effect  of  Requiring  of,  on  SuflSciency  of 
Tender,  see  Tender,  7. 


J.  In  General,-  Construction. 

1.  Where  there  is  no  present  release,  but 
an  agreement  to  release,  based  upon  the 
performance  of  considerations  specified, — the 
performance  failing,  the  agreement  to  release 
goes  with  it.  Memphis  v.  Brown,  20  Wall. 
289,  22:  264 

2.  General  words  in  a  release  are  to  be 
limited  and  restrained  to  the  particular 
words  in  the  recital.  Texas  &  P.  R.  Co.  v. 
Dashiell,  198  U.  S.  521,  25  Sup.  Ct.  Rep. 
737,  49:  1150 

2a.  [Qua?re,  whether  a  legacy  to  one  who 
had  managed  the  affairs  of  the  testatrix, 
given  on  condition  that  he  bring  no  account 
against  the  estate,  operated  as  a  release  of 
his  indebtedness  to  the  estate  for  money 
borrowed  from  the  testatrix  and  for  which 
he  had  given  his  bond.  Massey  v.  Leaming 
(Pa.  Sup.  Ct.)  4  Dall.  123,  1:  768J 


//.  Effect  of;  What  Included  In. 

On   CompetencS'  of  Witness,   see   Witnesses, 
IV.  f.  3,  b. 

3.  A  release  being  once  regularly  executed 
and  delivered  could  never  afterwards  be 
avoided  at  law  bv  a   failure  of  one  of  the 

ft 

parties  to  perform  an  act  in  consideration 
of  which  the  release  was  given.  Fitzsim- 
mons  V.  Ogden.  7  Cranch,  2,  3:  249 

died   In    11.   B.   Claflln   Co.  v.   Darns,   59   Fed. 
1000— Klnpsley  v.  Kingsley,  20  111.  208. 

4.  A  release  under  seal  must  be  held  con- 
clusive where  nothing  is  shown  against  its 
fairness.  Perkins  v.  Fourniquet,  14  How\ 
313,  14:  435 
died  In   11.  B.   Claflln  Co.  v.   Dacus,   59   Fed. 

090 — Onimlev   v.   Webb.   48   Mo.   571 — Clark 
T.   Clough,  65  N.  H.  79,  23  Atl.   526. 

5.  Where  a  release  was  admitted  in  evi- 
dence without  exception,  and  both  parties 
treated  it  as  properly  in  the  cause,  it  had 
the  same  effect  that  it  would  have  had  upon  a 
cross  bill  or  supplemental  answer,  and  the 
fomplainant  might  impeach  it.  Kelsev  v. 
Hobby,  16  Pet.  269,  10:^961 

6.  If  the  account  is  impeached,  the  re- 
lease will  not  prevent  the  court  from  looking 
into  the  settlement,  and  the  release  in  sucli 
a  case  is  entitled  to  no  greater  force  in  a 
court  of  equity  than  the  settlement  of  the 
account  upon  which  it  was  given.  Kelsev 
V.   Hobby,  16  Pet.  269,  10:  961 

7.  A  release  is  not  a  technical  bar,  even 
in  a  suit  at  law\  unless  under  seal.  And  in 
equity    it    cannot    affect    the    severable   and 


separate  rights  of  parties  other  than  those 
by  whom  it  was  executed.  Oelrichs  v.  Wil- 
liams  (Oelrichs  v.  Spain)    15  Wall.  211, 

21:43 

8.  A  release  obtained  by  fraud  from  one 
who  was  only  interested  in  a  share  of  the 
profits  of  a  contract  has  no  effect  upon  an- 
other's interest.  South  Fork  Canal  Co.  v. 
Gordon,  6  Wall.  561,  18:894 

9.  No  effect  will  be  given  to  a  release  in 
a  suit,  procured  by  the  defendant  under  a 
covinous  combination  with  the  assignor,  who 
is  the  nominal  plaintiff,  in  fraud  of  his  as- 
signee.    Welch  V.  Mandeville,  1  Wheat.  233, 

4:  79 

10.  A  release  given  to  an  auctioneer  to 
make  him  a  witness  to  prove  puffing  by  him 
for  the  owners  does  not  release  the  owners. 
Veazie  v.  Williams,  8  How.  134,        12:  1018 

What   Included    In. 

11.  A  release  of  back  damages  and  roy- 
alties due  which  are  subsequently  collected 
is  included  in  a  release  made  in  general 
terms  and  expressly  applying  to  subsequent 
receipts  on  claims  for  damages  and  for  li- 
censes. Thorn  Wire  Hedge  Co.  v.  Washburn 
&  M.  Mfg.  Co.  159  U.  S.  423,  16  Sup.  Ct. 
Rep.  94,  40:  205 

12.  Impaired  mental  powers  and  partial 
loss  of  sight,  resulting  from  injuries  received" 
by  a  railway  employee  in  a  collision,  are  not 
covered  by  a  release  which,  after  enumerat- 
ing the  injuries  sustained  as  bruises  of  his- 
body,  right  leg,  and  right  arm,  and  a  scalp 
wound,  recites  that  "to  maintain  amicable 
and  pleasant  relations  and  avoid  all  contro- 
versy in  respect  to  said  matter"  and  for  a 
monetary  consideration  such  employee  re- 
leases the  railway  company  from  all  claims 
of  any  kind  and  character  whatsoever  aris- 
ing  from  the  injuries  and  damages  sustained 
in  the  manner,  or  upon  the  occasion  afore- 
said, and  the  results  of  those  injuries.  Texas 
&  P.  R.  Co.  V.  Dashiell,  198  U.  S.  521.  25 
Sup.  Ct.  Rep.  737,  49:  1150 

13.  Claims  growing  out  of  a  delay  caused 
by  the  Federal  government,  as  well  as  those 
arising  from  a  change  in  the  specifications^ 
were  included  in  a  release  given  to  the 
United  States  by  the  builders  of  a  battle 
ship  of  all  and  all  manner  of  debts,  dues, 
sum  and  sums  of  money,  accounts*,  reckon- 
ings, claims  and  demands  whatsoever,  in  law 
or  in  equity,  for  or  by  reason  of,  or  on  ac- 
count of,  the  construction  of  the  vessel  un- 
der the  contract,  where  such  release  was  ex- 
ecuted in  performance  of  the  contract  re- 
quirement that  the  last  payment  should  be 
made  only  when  final  release  in  a  form  ap- 
proved by  the  Secretary'  of  the  Navy  shoulcf 
be  given  of  all  claims  of  any  kind  or  de- 
scription under  or  by  virtue  of  said  contract. 
United  States  v.  William  Cramp  &  Sons 
Ship  &  Engine  Bldg.  Co.  206  U.  S.  118,  27 
Sup.  Ct.  Rep.  676,  51 :  98^ 

»  Editorial  note. 

[Effect  of  specification  of  particular  claim 
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to  limit  import  of  general  release.    8  L.R.A. 
(X.S.)   1034.] 


///.  Validity;   Setting   Aside. 

Conditions  of  Rescission  of  Release,  see  Con- 
tracts, 647. 

Estoppel  to  Repudiate  Release  by  Failure  to 
Read  before  Signing,  see  Estoppel,  228a. 

By  Executor  before  Letters  Granted,  see  Ex- 
ecutors  and  Administrators,   40-43. 

Competency  of  Personal  Representative  Gen- 
erally to  Release  Letters,  see  Executors 
and  Administrators,  44. 

Fraud  of  Executor  on  Legatee,  to  Procure 
Receipt  for  Legacy,  see  Executors  and 
Administrators,  215. 

Question  of  Fact  as  to,  see  Trial,  204. 

14.  Where   the   parties   stand   in   unequal 
position,  and  one  party,  reposing  confidence 
in    the  other,   surrenders    rights   without   a 
proper  understanding  of   them,   the  release 
will  be  set  aside,  even  though  there  was  no 
fraudulent  intent  on  the  part  of  the  other 
party.    Wheeler  v.  Smith,  9  How.  55,'   13:  44 
Cited  In  Snell  v.  Atlantic  F.  &  M.  Ins.  Co.  98 
r.    S.    92.    25    L.    ed.   53 — Roeslde   v.    Ignited 
States,  2  Ct.  CI.  .^g— Spenr  v.  Tnlted  States, 
5  ex.   CI.   210— I^ng  v.  Soulp.   Fed.  Cas.  Xo. 
8.483 — BflllDf^s    V.    Aspen    Mln.    &    SmeltlDg 
Co.  2  C.  C.  A.  260.  10  U.  S.  App.  1.  51  Fed. 
347 — Troy  v.  Bl.'.nd,  58  Ala.  201— Lawrence 
County  Bank  v.  Arndt,  09  Ark.  415,  65  S.  W. 
1052 — Sands  v.   Sands,   112   111.   2.32— Trlbou 
T.    Trllwa.    96    Me.    .108.    54    Atl.    79,'i — Wil- 
liams V.  Williams,  6.3  Md.  414— Tompkins  v. 
HollUter,  CO  Mich.  480.  27  N.  W.  651— Perea 
▼.   Barela.  5  N.  M.  478.  2.3  Pac.   766— Berrv 
T.  American  Cent.  In.s.  Co.  132  N.  Y.  5.',  2*8 
Am.    St.    Rep.    548.   30   N.    E.    254 — Spurlock 
V.    Brown.    91    Tenn.    262,    18    8.    W.    868 — 
Kve%  V.  Wllllnms,  89  Va.  800.  17  S.  E.  235 — 
Ward   V.   Buckley.   1    Wash.   Terr.   282 — Cole 
T.   Getzlnger.  96  Wis.  573,  71  N.   W.  75. 

15-16.  Releases  from  the  heirs  of  n.crstui 
que  trust,  while  they  were  poor  and  ignorant 
of  the  extent  of  their  rights,  are  void.  Hal- 
lett  V.  Collins,  10  How.  174,  13:  376 

Cited    In    Moore   ▼.   Moss.   14    111.    112— Troxell 

▼.    Sllverthorn,    45    N.    7.    Eq.    .340,    19    Atl. 

622— Irwin    v.    Ix)ngw««r:h,    20    Ohio.    608. 

17.  A  re]ea.<(e  executed  by  a  passenger  in- 
jured in  a  railroad  wreck,  while  enduring 
great  suffering,  upon  representations  that  it 
was  merely  a  receipt  for  money  then  paid, 
18  unavailable  as  a  defense  in  an  action 
against  the  company.  Chesapeake  &  O.  R. 
Co.  V.  Howard.  178^  U.  S.  153,  20  Sup.  Ct. 
Rpp.  880,  44:  1015 
Cited  in    Rockwell  v.  Capital   Traction   Co.   125 

App.    D.  C.   113. 

18.  A  business  corporation  whoso  affairs 
are  managed  by  a  president  and  l)oard  of 
directors  will  not  be  relieved  in  equity 
against  the  operation  of  a  release  in  consid- 
eration of  $10,000  and  certain  royalties  and 
agreements  by  the  other  party,  on  tlie 
ground  that  the  consideration  is  insufficient. 
although  it  may  appear  that  much  more 
than  $10,000  was  due.     Thorn  Wire  Hedge 


Co.  V.  Washburn  &  M.  Mfg.  Co.  159  U.  S. 
423,  16  Sup.  Ct.  Rep.  94,  40:  205 

19.  If  a  release  is  obtained  while  under  de- 
tention for  special  bail,  and  there  is  no 
evidence  of  any  previous  negotiation  between 
tne  parties  respecting  the  arrangement,  it  is 
not  entitled  to  the  consideration  and  weight 
which  belongs  to  instruments  freelj-  executed. 
Kelsey  v.  Hobby,  16  Pet.  269,  10:  961 

Cited    In    Collins    v.    Collins,    2   Brewst.    <Pa.) 

520. 


♦^ 


RELEVANCY. 

Of  Evidence,  see  Evidence,  XI. 


'^^ 


RELIANCE. 

As  Element  in   Fraud,   see  Fraud  and  De- 
ceit, IV. 


RELIGION. 

Polygamy  as  Part  of,  see  Bigamy,  3. 

Of  United  States,  see  Christianity. 

As  Part  of  Common  Law  of  Pennsylvania, 

see  Common  Law,  10. 
Religious    Belief    as    Defense    to    Criminal 

Prosecution,  see  Criminal  Law,  43. 


RELIGIOUS  FREEDOM. 

See  Constitutional  Law,  IV.  d. 


RELIGIOUS    SOCIETIES. 

/.  Jn  General f  l^ie, 
II,  Title  to,  and  Control  of,  Propei'ty, 
17-39. 

Applicability  of  Contract  Labor  Law  to  Con- 
tract with  Alien  Pastor,  see  Aliens,  160. 

As  Private  Corporation,  see  Corporations,  8. 

Jurisdiction  of  Courts  over,  see  Courts,  I.  k. 

Damages  for  Distributing  Society's  Use  of 
(  hurch,  see  Damages,   149. 

As  to  Ecclesiastical  Law.  see  Ecclesiastical 
Law. 

Injunction  Suit  by  Committee  of,  see  Par- 
ties, 77. 

Right  of  Part  of  Members  to  Sue  in  Behalf 
of  All,  see  Parties,  84. 

Power  of  Congress  to  Grant  Public  Lands  to 
Churches,  see  Public  Lands.  27. 

Exemption  of  Propertv  from  Taxation,  see 
Taxes.  379. 

Restrictions  on  Charital)le  Bequest  to,  see 
Wilis,  74,  75. 


5050 


RELIGIOUS  SOCIETIES,  I. 


J.  In  General, 

1.  The  canon  law,  following  the  civil  law, 
required  that  a  suitable  endowment  of  land 
be  made,  or  at  least  ascertained,  before  the 
building  of  a  church  was  begun;  consecra- 
tion was  dependent  on  such  endowment,  and 
without  consecration  no  parish  church  could 
have  legal  existence.  Pawlet  v.  Clark,  9 
Cranch,  292,  3:  735 
Cited  In  Robertson  t.  BuIUodb,  9  Barb.  95. 

2.  The  common  law,  so  far  as  it  respects 
the  erection  of  churches  of  the  Episcopal 
persuasion  of  England,  the  right  to  present 
or  collate  to  such  churches,  and  the  corpo- 
rate capacity  of  the  parsons  thereof  to  take 
in  succession,  was  recognized  in  the  province 
of  New  Hampshire  prior  to  the  Revolution. 
Pawlet  v.  Clark,  9  Cranch,  292,  3:  735 
Cited  in   Hale  v.   Everett,  53   N.   H.   140,   16 

Am.   Rep.   82. 

3.  None  of  the  rights  intended  to  be  se- 
cured to  the  Episcopal  Church  under  the 
Virginia  Constitution,  either  civil,  political, 
or  religious,  were  infringed  by  Va.  Acts 
1784,  chap.  88,  1785,  chap.  37,  by  which 
that  Church  was  given  a  corporate  exist- 
ence, with  title  to  property  acquired  prior 
to  the  Revolution.  Terrett  v.  Taylor,  9 
Cranch,  43,  3:  650 

4.  The  right  of  a  religious  corporation  to 
recoA^r  for  a  nuisance,  and  the  liability  of  a 
corporation  to  respond  in  damages  for  caus- 
ing such  nuisance,  are  not  affected  by  their 
corporate  character,  but  are  the  same  as 
those  of  individuals  for  a  similar  wrong. 
Baltimore  &  P.  R.  Co.  v.  Fifth  Baptist 
Church,  108  U.  S.  317,  2  Sup.  Ct.  Rep.  719. 

27:  739 
Cited  In  Baltimore  &  P.  R.  Co.  v.  Fifth  Bap- 
tist Church,  137  U.  S.  569,  34  L.  ed.  785. 
11  Sup.  Ct.  Rep.  185— Fifth  Nat.  Bank  v. 
New  York  Elev.  R.  Co.  28  Fed.  233— Chi- 
cago G.  W.  R.  Co.  T.  First  M.  E.  Church, 
50  L.R.A.  490,  42  C.  C.  A.  180,  102  Fed. 
87 — Downing  v.  Indiana  State  Bd.  of  Agri- 
culture, 129  Ind.  452,  12  L.R.A.  667,  28  N. 
E.   123. 

Fditorial  notes. 

[Power  of  local  church  to  withdraw.  32 
L.R.A.  92. 

Liability  for  pastor's  salary.  38  L.R.A. 
687. 

Conclusiveness  of  decisions  of  tribunals 
of.     49  LJIA.  384. 

Liability  of  member  of,  for  its  debts.  69 
L.R.A.  255.] 

Division  of  society. 

Effect  of  Division  on  Church  Property, 
see  infra,  27-32. 

5.  The  General  Conference  of  the  Metho- 
dist Episcopal  Church,  originally  composed 
of  all  the  traveling  preachers  in  that  con- 
nection, who  founded  the  church  by  organ- 
izing its  government,  ecclesiastical  and  tem- 
poral, and  which  was  afterward  composed 
of  delegates  who  were  traveling  preachers 
elected  by  the  annual  conferences,  had  in- 
herent power  to  divide  it  and  authorize  the 
organization  and  establishment  of  two  sep- 


arate, independent  churches.  Smith  v. 
Swormstedt.  16  How.  288,  14:  942 

Cited  in  Trinity  M.   E.  Church  v.   Harris,  78 

Conn.    225,    50    L.R.A.    640,    47    Atl.    116 — 

Carter  v.  Wolfe,  13  Gratt.  324. 

6.  An  agreement  by  a  committee  of  a 
parish  church,  for  renting  the  pews  for  the 
support  of  the  rector,  does  not  evidence  the 
creation  of  a  new  society  or  a  separation 
from  the  parish.  Mason  v.  Muncaster,  9 
Wheat.  445,  6:  131 

Officers;  rights,  duties,  and  liabilities. 

Title  to  Church  Property,  see  infra,  24, 
25. 

Church  Wardens  as  a  Corporation,  see 
Corporations,  1. 

Estoppel  by  Grant  to  Church  Wardens, 
see  Estoppel,  18. 

Insurable  Interest  of  Trustee,  see  In- 
surance, 63. 

See  also  infra,  20,  23,  25. 

7.  The  vestry  of  the  Episcopal  church  of 
Alexandria,  now  known  by  the  name  of 
Christ's  Church,  is  the  regular  vestry  in  suc- 
cession of  the  parish  of  Fairfax,  and,  in  con- 
nection with  the  minister,  has  the  care  and 
management  of  all  the  temporalities  of  the 
parish  within  the  scope  of  their  authority. 
Mason  v.  Muncaster,  9  Wheat.  445,     6:  131 

8.  The  trustees  and  elders  of  the  Presby- 
terian Church  have  no  personal  ownership 
of  the  church  property  or  any  right  beyond 
the  mere  possession  thereof  for  those  who 
are  entitled  to  use  the  same,  and  are  sub- 
ject, in  their  official  relations  to  the  prop- 
erty, to  the  control  of  the  session  of  the 
church.     Watson  v.  Jones,  13  Wall.  679, 

20:  666 

9.  It  is  as  a  session  of  the  church  alone 
that  the  trustees  and  elders  of  the  Presby- 
terian Church  can  exercise  power.  Except 
by  an  order  of  the  cession  in  regular  meet- 
ing, they  have  no  right  to  make  any  order 
concerning  the  use  of  the  building:  and  any 
action  of  the  cession  is  necessarily  in  the 
character  of  representatives  of  the  church 
body  by  whose  members  it  was  elected. 
Watson  v.  Jones,  13  Wall.  679,  20:  666 

10.  Trustees  in  a  church  of  congregational 
government  are  not  necessarily  communing 
members  of  the  church.  Excommunication 
from  communing  membership  does  not  dis- 
qualify them,  even  if  the  excision  be  reg- 
ular.   Bouldin  v.  Alexander,  15  Wall.  131, 

21:  69 

11.  The  trustees  in  a  deed  of  property  for  a 
Baptist  church  cannot  be  devested  of  their  legal 
interest  by  the  substitution  of  other  persons 
upon  the  action  of  a  small  minoritv  of  tlie 
church,  convened  without  notice  of  their  in- 
tention, in  the  absence  of  the  trustees,  and 
without  any  complaint  against  them  or  no- 
tice of  complaint,  and  in  direct  contraven- 
tion of  the  church  rules.  Bouldin  v.  Alex- 
ander, 15  W^all.  131,  21 :  69 

12.  Where  a  contest  is  not  so  much  for 
possession  of  the  church  property  as  for 
control  of  the  church  affairs,  and  the  church 
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property  has  been  kept  exclusively  for 
church  purposes,  and  every  member  of  the 
<oon<;regation  permitted  to  worship  there  if 
he  chose,  the  persons  claiming  to  be  trustees, 
who  have  been  in  possession,  are  not  in 
equity  chargeable  personally  with  the  value 
of  the  use  and  occupation  of  the  property 
during  the  time  they  were  litigating  to  keep 
the  control  of  the  society  and  its  affairs. 
Bouldin  t.  Alexander,   103   U.  S.   330, 

26:  308 

13.  A  change  of  style  in  the  parish  rec- 
ords, so  as  to  describe  the  vestry  as  that  of 
a  church  instead  of  the  parish,  does  not 
change  the  nature  or  character  of  the  vestry 
proc^dings,  or  devest  them  of  their  au^ 
thority,  if  in  fact  they  constituted  the 
vestry  of  the  parish.  Mason  v.  Muncaster, 
^  Wheat.  445,  6:  131 

£zpnlsion. 

Power  of  Review  by  Courts,  see  Courts, 

321. 
See  also  supra,  10. 

14.  In  a  congregational  church  the  majori- 
ty, if  they  adhere  to  the  organization  and  to 
the  doctrines,  represent  the  church.  An  ex- 
pulsion of  the  majority  by  the  minority  is  a 
void  act.  Bouldin  v.  Alexander,  15  Wall. 
131,  21 :  69 

Contracts. 

Who  May  Sell  Church  Lands,  see  infra, 

20. 
See  also  infra,  17. 

15.  Assent  on  the  part  of  trustees  of 
church  property  to  the  payment  of  premiums 
bv  one  of  their  number  is  an  assent  to  the 
procurement  of  a  policy  of  insurance  on  the 
church.  Howard  F.  Ins.  Co.  v.  Clia.*^  5 
Wall.  509,  18:  ..M 

BIflfloliitlon. 

16.  Congress  has  power  to  revoke  the 
charter  of  the  Church  of  Jesus  Christ  of 
Ijitter  Day  Saints  in  the  territory  of  Utah; 
and  Congress  and  the  courts  have  the  power 
to  cause  the  property  of  the  said  corporation 
to  be  seized  and  taken  possession  of  and  held 
for  final  proper  disposition.  Church  of 
Jesus  Christ  of  L.  D.  S.  v.  United  States, 
136  U.  S.  1.  10  Sup.  Ct  Rep.  792,  34:  478 
Cited    in    United    States    v.    Church    of    Jesus 

rhrist,  L.  D.  8.  150  U.  S.  145,  37  L.  ed. 
1033,  14  Sap.  Ct.  Rep.  44 — France  v.  Con- 
nor, 161  U.  S.  69.  40  L.  ed.  620,  16  Sup. 
Ct.  Rep.  497 — I'nited  States  v.  Gardo  House 
&  Historian  Office,  9  Utah,  2S7,  34  Pac. 
59. 


il.  Title  tOf  and  Control  of,  Property. 

Acquiring  Title  by  Adverse  Possession,  see 
Adverse  Possession,  5. 

Charitable  Gift  to,  see  Charities,  31,  32. 

Definitecsss  of  Charitable  Gift  for,  see 
Charities,  50. 

Charitable  Gift  to  Church  not  in  Existence. 
see  Charities,  59-62. 

Power  of  Church  of  England  to  Receive  Do- 
nation, see  Charities,  63. 


Diverting  Property  to  Other  Religious  Doo 
trines,  see  Charities,  100. 

Transfer  of  Educational  Institution  to  Con- 
trol of,  see  Colleges,  2. 

Validity  of  Mortgage  Given  by  Member  to 
Pastor,  see  Contracts,  363. 

Ltiability  for  Use  and  Occupation  of  Church 
Property,  see  Use  and  Occupation,  6. 

17.  Rights  of  property  or  of  contract,  of 
religious  organizations,  are  under  the  pro- 
tection of  the  law,  and  the  actions  of  their 
members  subject  to  its  restraints.  Watson 
V.  Jones,  13  Wall.  679,  20:  666 
Criticiaed  In  Perry  v.  Wheeler,  12  Bush.  550. 
Cited  in  Horseman  v.  Allen,   129  Cal.  135,  61 

Pac.  796 — Everett  v.  First  Presby.  Church, 
53  N.  J.  Eq.  511,  32  Atl.  747— United  Zlons 
Congre^ratlon  v.  German  Evangelical  Pro- 
testant Church,  5  Kulp,  445 — Gibson  v.  Mor- 
ris, 28  Tex.  Civ.  App.  556,  67  S.  W.  433— 
State  ex  rel.  Immanuel  Presby.  Church  v. 
Rledy,  50  La.  Ann.  200,  23  So.  327. 

18.  An  agreement  for  renting  pews  does 
not  create  a  freehold  in  the  church  itself. 
Mason  v.  Muncaster,  9  Wheat.  445,  6:  131 
Cited  in  Price  v.  Methodist  Episcopal  Church, 

4  Ohio,  541. 

19.  A  grant  to  the  church  of  a  particular 
place  is  good  at  common  law,  and  vests  the 
fee  in  the  parson  and  his  successors.  Pawlet 
V.  Clark,  9  Cranch,  292,  3:  735 
Cited    in    Bains    v.    The    James    &    Catharine. 

Baldw.  553,  Fed.  Cas.  No.  750— United  States 
V.  New  Bedford  Bridge,  1  Woodb.  &  M.  448, 
Fed.  Cas.  No.  15,867 — Re  Berry,  42  Fed. 
120 — Ex  parte  Holman,  28  Iowa,  126,  4 
Am.  Rep.  159 — Gatton  v.  Chicago,  R.  I.  & 
P.  R.  Co.  95  Iowa,  117,  28  L.R.A.  558,  63 
N.  W.  589 — New  Marlcet  v,  Smart,  45  N. 
H.  97 — Lisbon  v.  Lyman,  49  N.  H.  582 — 
Domestic  &  F.  Missionary  Society's  Appeal, 
30  Pa.  436. 

20.  Church  lands  could  not  be  sold  at 
common  law  without  the  joint  consent  of 
the  parson,  if  there  be  one,  and  the  vestry. 
Terrett  v.  Taylor,  9  Cranch,  43,  3:  650 

21.  All  Virginia  statutes  previous  to  the 
Revolution,  respecting  titles  to  church  lands, 
were  left  in  full  force  by  Va.  Act  1798,  chap. 
9,  with  so  much  of  the  common  law  as  at- 
tached upon  these  rights,  so  far  as  not  in- 
consistent with  the  Constitution.  Terrett  v. 
Taylor,  9  Cranch,  43,  3:  650 

22.  The  confirmation  to  the  Episcopal 
church  of  its  right  to  lands,  made  by  Va. 
act  1776,  chap.  2,  was  not  inconsistent  with 
the  Virginia  Constitution  or  Bill  of  Rights. 
Terrett  v.  Taylor,  9  Cranch,  43,         3:  650 

23.  The  church  wardens  of  a  parish  are 
not,  at  common  law,  a  corporation,  capable 
of  holding  lands,  and  a  deed  to  them  and 
their  successors  in  office  forever  cannot  oner- 
ate  bv  way  of  grant.  Terrett  v.  Taylor,  9 
Cranch,  43,  3:  650 

24.  The  religious  establishment  of  England 
having  been  adopted  in  Virginia,  with  the 
common  law  upon  that  subject,  so  far  as  ap- 
plicable to  the  circumstances  of  that  colony, 
the  parson  of  an  Episcopal  church  was,  dur- 
ing his  incumbency,  seised  of  the  freehold, 
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and  capable  of  transmitting  it  to  his  suc- 
cessors.    Terrett  v.  Taylor,  9  C ranch,  43, 

3:  650 
Cited  In  Hale  v.  Everett,  53  N.  H.  140,  10  Am. 
Key.  82. 

25.  The  trustees  and  elders  of  the  Presby- 
terian Church  hold  possession  of  its  prop- 
erty for  the  use  of  the  persons  who,  by  the 
(Constitution,  usages,  and  laws  of  the  Pres- 
byt4»rian  body,  are  entitled  to  that  use. 
Their  possession  is  a  fiduciary  possession, 
and  they  are  liable  to  be  dispossessed  by  the 
election  of  others  in  their  places.  Watson 
V.  Jones,  13  Wall.  679,  20:  666 
Cited  in  Bailey  t.  Methodist  Episcopal  Church. 

71  Me.  476 — Brown  v.  Maplewood  Cemetery 
Asso.  85  Minn.  511,  89  N.  W.  872. 

26.  Where  a  church  is  of  a  strictly  con- 
gregational or  independent  organization,  and 
the  property  held  by  such  a  church  has  no 
trust  attached  to  it,  the  rights  of  such  bodies 
to  the  use  of  the  property  must  be  de- 
termined by  the  ordinary  principles  which 
govern  voluntary  associations.  Watson  v. 
Jones,  13  Wall.  "679,  20:  666 
Cited  in  Wlggin  v.  Kniffhts  of  Pythias.  31  Fed. 

124— Itoberts  v.  Bradfl«»ld.  12  App.  D.  C.  464 
— Holt  V.  Downs,  58  N.  H.  176 — Moore  v. 
Holt,  3  Tenn.  Ch.  144. 

Editorial  note. 

[Rights  of  pewholders.    22  L.R.A.  206.] 

Division;  effect  of  secession. 

27.  The  General  Conference  of  the  Metho- 
dist Episcopal  Church,  originally  composed 
of  all  the  traveling  preachers  in  that  con- 
m'Ction,  who  founded  the  church  by  organiz- 
ing its  government,  ecclesiastical  and  tem- 
poral, and  which  was  afterward  composed  of 
delegates  who  were  traveling  preachers  elect- 
ed bv  the  annual  conferences,  had  inherent 
power  to  divide  it  and  authorize  the  organi- 
zation and  establishment  of  two  separate, 
independent  churches.  Smith  v.  Swormstedt. 
16  How.  288,  14:  942 
Cited   in   Malone  v.   Lacroix.   143   Ala.  661,  41 

So.  724— Malone  v.  Lacroix,  144  Ala.  6.'i2. 
41  So.  724 — Weddell  v.  Collier,  26  Pittst). 
L.  .T.  N.  S.  ;U4— Broolce  v.  Shacklett,  13 
(iratt.  324. 

28.  The  division  of  the  ^lethodist  Epis- 
copal church  having  taken  place  in  pursu- 
ance of  pro|)er  authority,  it  carried  with  it, 
as  matter  of  law,  a  division  of  the  common 
property  belonging  to  the  ecclesiastical  or- 
ganization, and  especially  of  the  property 
in  the  Book  Concern,  which  belonged  to  the 
traveling  preachers,  and  which  was  part  of 
the  fund  which  had  its  origin  at  a  very 
earlv  dav,  in  voluntary  contributions  of  the 
traveling  preachers  in  the  church.  Smith  v. 
Swormstedt,  16  How.  288,  14:  942 
Cited  in    Trinity   M.   E.    Church   v.    Harris.   73 

Conn.  225.  .-)0  L.U.A.  640,  47  Atl.  116 — 
(loodman  v.  Jedidjah  Lodpe.  No.  7,  67  Md. 
127.  9  Atl.  13,  13  Atl.  627 — Hale  v.  Everett 
r*:i  N.  II.  80.  16  Am.  Rep.  82  -192— The  Dio- 
cese of  East  Carolina  v.  The  Diocese  of 
North  Carolina.  102  N.  C.  4rM.  3  L.R.A. 
G30,  9  S.  E.  310— Weddell  v.  Collier.  26 
Pittsb.  L.  .1.  N.  S.  311 — Boxwell  v.  Afflecls. 
79   Va.   405. 

29.  Wlien     part    of    a    religious    society 


secedes,  the  property  remains  with  the  rest, 
of  the  organization.  Smith  v.  Swormst^^dt, 
16  How.  288,  14:  942 

Cited   in   Diocese  of   East  Carolina  y.   Diocese- 

of  North  Carolina.   102  N.  C.  455,  3   L.U.A. 

0.S0,  9  S.  E.  310— Boxwell  v.  Affleck,  79  Va. 

405. 

30.  The  6th  respective  article  adopted 
when  the  representative  character  of  the  gen- 
eral conference  was  adopted — which  provided 
that  the  general  ponference  should  not  ap- 
propriate the  proceeds  of  the  Book  Concern 
or  the  charter  fund  to  any  other  purpose- 
than  for  the  benefit  of  the  traveling,  super- 
numerary, superannuated,  and  worn-out 
preachers,  their  wives,  widows,  and  chil- 
dren— does  not  prevent  the  lawful  division 
of  the  church  property.  Smith  v.  Sworm- 
stedt, 16  How.  288,  14:  942 

31.  Where  members  separate!  themselvea 
wholly  from  the  church  organization  to 
which  they  belonged,  denied  its  authority, 
denounced  its  action,  and  refused  to  abide 
by  its  judgments,  and  erected  themselves 
into  a  new  organization,  and  afterwards 
joined  themselves  to  another  totally  differ- 
ent, if  not  hostile,  to  the  one  to  which  they 
belonged  when  the  difliculty  began,  they  had 
no  right  to  the  property  of  the  original  or- 
ganization or  to  the  use  of  it.  Watson  v. 
Jones,  13  Wall.  679,  20:  66e 
Cited    in    Balcer    v.    Ducker.    79    Cal.    374.    21 

Pac.  764— .Mt.  Zlon  Bapti.st  Church  v.  Whit- 
more.  83  Iowa,  147.  13  L.R.A.  203,  40  N. 
W.  81— WatJcins  v.  Wilcox.  4  Hun.  22(5  - 
Isham  T.  First  Treshy.  Church.  63  How.  IT. 
471 — .larroll  v.  Sproles.  20  Tex.  Civ.  Api». 
.303,  40  S.  W.  004— Heeves  v.  Wallter.  * 
liaxt.  28,3 — Nance  v.  Busby.  01  Tenn,  :;i:^ 
1,')  L.U.A.  80.3,  18  S.  W.  874— Fadness  v. 
Braunborg,  73  Wis.  203.  41  N.  W.  84 — 
Cape  v.  Plymouth  Conf;regationaI  Church, 
117  Wis.  155,  93  N.  W.  440. 

32.  Where  members,  after  the  church 
building  had  been  wrested  from  the  custody 
and  control  of  the  rightful  trustees,  and 
after  very  manv  of  them  had  been  excom- 
municated  in  mass  bv  a  small  minority,  held 
their  religious  service?  at  another  place,  but 
formed  no  new  organization,  and  still  had 
the  same  trustees,  the  same  deacons,  and 
claimed  to  be  the  original  church,  and  as^ 
such  were  recognized  by  councils  of  the  Bap- 
tist Church,  they  lost  no  rights  in  the  church 
property  or  to  its  control  by  reason  of  not 
attending  its  services.  Bouldin  v.  Alexander, 
15  Wall.  131,  21:69- 

Lii  mi  tat  ions  on  power  to  hold. 

33.  Act  of  Congress  of  July  1.  1862  (U.  8. 
Hev.  Stat.  §  1890),  limiting  the  amount  of 
real  estate  which  could  be  held  by  a  reli- 
gious corporation  in  a  territory,  and  for- 
feiting to  the  United  States  real  estate  held 
contrary  thereto,  was  a  valid  exercise  of 
congressional  power;  and  its  prohibition  can- 
not be  evaded  by  putting  the  property  of  the 
corporation  into  the  liands  of  trustees. 
Church  of  Jesus  Christ  of  1-.  D.  S.  v.  United 
States,   136  U.  S.   1.   10  Sup.  Ct.  Rep.  792, 

34:  47a 

34.  The  Illinois  act  of  April  18,  1872.  for- 
bidding  any  church  organization  or  societjr 
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incorporated  under  the  laws  of  that  state 
from  holding  more  than  10  acres  of  land, 
does  not  apply  to  missionary  societies.  Gil- 
mer V.  Stone/ 120  U.  S.  586,  7  Sup.  Ct.  Rep. 
€89.  30:  734 

Olebe  lands. 

Constitutionality  of  Act  for  Sale  of 
Vacant  Glebe  Lands,  see  Constitu- 
tional Law,  924. 

Xecessarj'  Parties  to  Bill  for  Sale  of, 
see  Parties,  131. 

35.  Parishioners  having  individually  no 
right  or  title  to  the  glebe  lands;  such  lands 
are  the  property  of  the  parish  in  its  ag- 
gregate or  corporate  capacity,  to  be  disposed 
of.  for  parochial  purposes,  by  the  vestry, 
who  are  the  legal  agents  and  representatives 
of  the  parish.  Mason  v.  Muncaster,  9  Wheat. 
445.  *  6:  131 
Cited  In  IIIll  Estate  Co.  v.  Whittlesey,  21  Wasb. 

146.  57  Pac.  343 — Magill  v.  Brown,  Brightly 
(Pa.»  355.  Fed.  Cas.  No.  8.952— Christ 
Church  v.  Savanoah,  82  Ga.  660,  0  S.  E. 
5.37 — Williams  v.  First  Presby.  Soc.  1  Ohio 
St.    503. 

36.  Bv  the  Revolution,  the  state  of  Ver- 
mont  succeeded  to  all  the  rights  of  the 
Crown, — to  the  unappropriated  as  well  as 
appropriated  glebes.  Pawlet  v.  Clark,  9 
Cranch,  292,  3:  735 
Cited   in   Christ   Church   y.    Savannah,   82   Ga. 

065.  9  S.   B.  537. 

37.  By  the  statute  of  Vermont  of  October 
30.  1794,  the  respective  towns  became  en- 
titled to  the  property  of  the  glebes  therein 
situated.     Pawlet  v.  Clark,  '9  Cranch,  292. 

3:  735 

38.  If  one  of  the  shares  in  a  grant  of 
shares  to  a  number  of  grantees  be  declared 
to  be  **for  a  glebe  for  the  church  of  England, 
as  by  law  established,"  that  share  is  not 
held  m  trust  by  the  trustees,  nor  is  it  a  con- 
dition annexed  to  their  rights  or  shares. 
Pawlet  V.  Clark,  9  Cranch,  292,  3:  735 

39.  A  mere  voluntary  society  of  Episco- 
palians within  a  town,  unauthorized  by  the 
Crown,  could  no  more  entitle  themselves,  on 
account  of  their  religious  tenets,  to  the  glebe, 
than  anr  other  society  worshipping  therein. 
Pawlet  V.  Clark.  9  Cranch,  292.  3:  735 
Cited  In  New  Market  v.  Smart,  45  N.  H.  07. 


REIilXQUISHMEXT. 

KIght  to  Locate  and  Enter  upon  Relinquished 
I-and  Entries,  see  Public  Lands,  687- 
689. 

Of  Homestead  Entry,  see  Public  Lands,  807. 


REIilQUIDATION. 


Ot  Entry,  see  Duties,  368. 


RELOCATION. 

Of  Mining  Claims,  see  Mines,  58-64. 

♦  •» 

REMAINDER. 

Liabilitv  to  Judicial  Sale,  see  Judicial  Sale, 
6.  " 

In  Real  Property  Generally,  see  Real  Prop- 
erty, I.  c. 

Under  Will,  see  Wills,  TIL  g,  5;  III.  g, 
9,  5. 


REM  AINDE  RMEN. 

Adverse  Possession  against,  see  Adverse  Pos- 
session, I.  g. 

Vested  Rights  of,  see  Constitutional  Law, 
929. 

Purchase  by  Life  Tenant  at  Federal  Tax 
Sale  as  Redemption  for  Remainderman, 
see  Internal  Revenue,  285. 

Conclusiveness  of  Judgment  Against  Credit- 
or's Right  to  Reach  Vested  Remainder- 
man, see  Judgment,  173. 


••-•- 


REMAND. 

Of  Case  to  Lower  Court,  see  Appeal  and  Er- 
ror, IX.  i. 

Of  Case  Certified,  see  Cases  Certified.  121. 

On  Habeas  Corpus,  see  Habeas  Corpus,  235- 
238. 

Of  Cause  to  State  Court,  see  Removal  of 
Causes,  XI. 


REMEDIAL  LAWS. 


Construction  of,  see  Statutes,  II.  n. 


REMEDY. 

On  Municipal  Bonds,  see  Bonds,  V.  m. 

In  Case  of  Illegal  Contracts,  see  Contracts, 
IV.  g. 

For  Infringement  of  Copyright,  see  Copy- 
right, III.  b. 

For  Enforcement  of  Stockholder's  Liability, 
see  Corporations,  IX.  d,  3. 

For  Enforcement  of  Dower  Rights,  see  Dow- 
er, II. 

For  False  Imprisonment,  see  False  Imprison- 
ment, 6. 

For  Enforcement  of  Forfeiture  or  Penalty, 
see  Forfeitures  and  Penalties,  III. 

Of  Creditor  Against  Guarantor,  see  Guar- 
anty, VI. 

On  Insurance  Policy,  see  Insurance,  XVIII. 

For  Suppression  of  Liquor  Nuisance,  see  In- 
toxicating Liquors,  IV. 

For  Nuisances  Generally,  see  Nuisances,  II. 
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For  Refusal  to  Issue  Patent,  see  Patents, 

VII.  i. 
For    Infringement   of   Patent,   see   i:'atent8, 

XV. 
Of    or   Against   Agent,    see    Principal    and 

Agent,  V.  d. 
For  Collection  of  Taxes,  see  Taxes,  619-622. 
For  Recovery  Back  of  Taxes  Paid,  see  Taxes, 

613-615. 
For  Breach  of  Exclusive  Privilege  to  Main- 
tain Toll  Road,  see  Tolls  and  Toll  Roads, 

4. 
What  Law  Governs,  see  Conflict  of  Laws,  II. 
Equal  Protection  and  Privileges  as  to,  see 

Constitutional  Law,  IV.  a,  7. 
Due  Process  as  to,  see  Constitutional  Law, 

IV.  b,  8. 
Impairing  Obligation  of  Contract  as  to,  see 

Constitutional  Law,  IV.  g,  4,  t. 
As    Part    of    Contract    Within     Provision 

Against  Impairment  of  Obligations,  see 

Constitutional  Law,  1057-1061. 
Constitutionality     of     Retroactive     Statute 

Affecting,  see  Constitutional  Law,  1001- 

1006. 
Remedy  of  Ejectment,  see  Ejectment. 
Election  of,  see  Election  of  Remedies. 
Relative  Remedies  at  Law  or  in  Equity,  see 

Equity. 
Rights  of  Mortgagee  to  Sue  for  Insurance, 

see  Insurance,  681,  682. 
Effect   of   Existence   of   Other    Remedy   on 

Right   to   Prohibition,   see   Prohibition, 

IL 
Power   of   States   to   Regulate   and   Control 

Generally,  see  States,  IV.  j. 
Between  States  Consenting  to  be  Sued,  see 

States,  IX.  b,  3. 
When  Trespass  Proper  Remedy,  see  Trespass, 

4-8. 


REMEDY  AT  LAW. 

Effect  of,  On  Equitable  Jurisdiction,  see 
Cloud  on  Title,  II.  d;  Discovery  and  In- 
spection, 18-21;  Equity,  I.  c;  Injunc- 
tion; Specific  Performance,  III. 


REMISSIOX. 

Of  Penalty,  see  Forfeitures  and  Penalties, 
19. 


REMITTITUR. 

Effect  on  Appellate  Jurisdiction  of  Remit- 
titur Reducing  Below  Jurisdictional 
Amount,  see  Appeal  and  Error,  420- 
424. 

Pending  Appeal,  see  Appeal  and  Error, 
2807. 

Defendant's  Right  to  Object  to,  on  Appeal, 
see  Appeal  and  Error,  4036. 

Presumption  Arising  from,  see  Appeal  and 
Error,  4203. 

Filing  of,  as  Waiver,  see  Appeal  and  Error, 
4680. 


On   Appeal,   see   Appeal   and   Error,    5271— 

5279. 
In  Action  of  Debt,  see  Damages,  19. 
Of  Part  of  Recovery  for  Causing  Deatli, 

Death,  9. 
To  Make  Judgment  Conform  to  Writ, 

Judgment,  107. 
Of  Part  of  Judgment,  see  Judgment,  1219— 

1222. 
On  Motion  for  New  Trial,  see  New  Trial,. 

V.  c. 


-•^ 


REMOVAL. 

Of  Administrators  or  Executors,  see  Ex- 
ecutors and  Administrators,  20,  21. 

Of  Indians,  How  Accomplished,  see  Indians,. 
119. 

Of  Officers,  see  Officers,  20-22. 

Of  Receiver,  see  Receivers,  VII, 

Of  Trustees,  see  Trusts,  II.  a. 


REMOVAL    OF    CAUSES. 

I.  In  General f   J -7. 
II,  Power  anil  Bight  to  Remove,   S- 

a.  Generally,  8^22, 

l>.  Nature    of    Suits    Removahle,^ 

23-44, 
c.  Persons  Entitled  to  Removal, 

III.  To  What  Court,  50. 
IV.  Grounds  for  Removal,   51-246. 

a.  In  General,  51-2. 

b.  Citizenship,  52a- 100. 

c.  Separable  Controversies,  10 1-- 

69. 

d.  Prejudice  or  Local  Influence, 

170-83. 

e.  Denial   of   Civil   Rights,    184^ 

95. 

f.  Acts  During  Rebellion,   196. 

g.  Actions       Involving       Federal 

Question,   197-233. 
h.  Actions    Against    Public    Offi^ 

cers,  234-42. 
i.  Effect  of  Cfiange   of  Parties,. 
243-6. 
V.  Amoxint  in  Controversy^   247-55. 
VI.  Proceedings  to  Remove,  256-335, 

a.  In  General,  256-62. 

b.  For  Prejudice  and  Local  /n- 

fluence,  263-4. 

c.  In  Criminal  Cases,  265. 

d.  Pleadings   and   Record,    266- 

334. 

1.  In  General,  266-98. 

2.  Showing         Jurisdictionat 

Facts,   299-334. 

e.  Bond,   335. 

VII.  Time  for  Removal,   336-403. 

a.  In  General^  336-93. 

b.  For  Prejudice  and  Local  In- 

fluence, 394-403. 
VIII.  When    Removal    Complete,    404- 
19. 


REMOVAL   OF    CAUSES,   L 
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JX.  Effect   of  Removal;   Proceedings 
in  Federal  Court,  420-47. 
X.  Further     Proceedings     in     State 
Court,  448' eo, 

XI.  Remanding  and  Dismissing,  470- 
92, 

Appellate  Jurisdiction,  see  Appeal  and  Er- 
ror, III.  d,  3,  6. 

Federal  Question  as  to,  see  Appeal  and  Er- 
ror, III.  d,  9,  h,  28. 

What  Record  Shows  Loss  of  Jurisdiction  by 
Petition  to  Remove,  see  Appeal  and  Er- 
ror, 3219. 

What  Outside  Record  may  be  Considered  on 
Error,  see  Appeal  and  Error,  3246. 

Keeord  on  Appeal  from  Refusal,  see  Appeal 
and  Error,  3332. 

Advancing  Writ  of  Error  for  Refusal  to 
Permit  Removal,  see  Appeal  and  Error, 
3790,  379L 

Estoppel  to  Object  to  Correctness  of  Re- 
moval, see  Appeal  and  Error,  4339, 
4340. 

Prejudicial  Error  as  to,  see  Appeal  and  Er- 
ror, 4974-4976. 

Reversal  of  Judgment  in  Case  Wrongly  Re- 
moved, see  Appeal  and  Error,  5190. 

Costs  on  Appeal  in  Case  Improperly  Re- 
moved, see  Appeal  and  Error,  5309- 
5320. 

Petition  for  Removal  as  General  Appearance, 
see  Appearance,  63. 

Waiver  of  Objection  to  Service  by  Petition 
for,  see  Appearance,  42,  48. 

Submission  to  Jurisdiction  by  Appearance 
for**  Purpose  of,  see  Appearance,  64. 

Imposing  Condition  Against,  on  Foreign  Cor- 
poration, see  Corporations,  788,  789. 

Transfer  Between  State  Courts,  see  Courts. 
IL  d. 

Transfer  and  Succession  of  Jurisdiction  upon 
Erection  of  Territory  into  State,  or 
upon  Creation  of  New  Districts  or  Di- 
visions, see  Courts,  III.  b;  V.  f. 

Transfer  Between  Districts,  see  Courts,  V.  f. 

Removal  of  Prisoner  to  Another  District  for 
Trial,  as  Interference  in  Jurisdiction, 
see  Courts,  1481. 

Power  of  Congress  to  Remove  from  Court 
under  Provisional  Military  Government 
to  Territorial  Court,  see  Courts,  377. 

Removal  of  Accused  to  Other  Federal  Dis- 
trict for  Trial,  see  Criminal  Law,  VII. 

Indictment  as  Probable  Cause  in  Proceed- 
ings to  Remove  to  Another  Federal  Dis- 
trict, see  Evidence,  2393,  2394. 

Conclusiveness  of  Judgment  in  Case  Im- 
properly Removed,  see  Judgment,  179. 

Infringement  of  Right  to  Jury  by  Provision 
for.  see  Jury,  64. 

Repeal  of  Statute  as  to,  see  Statutes,  654. 


I.  In  General. 

1.  The  jurisdiction  given  to  the  circuit 
courts  by  the  acts  of  March  3,  1863,  and 
May  11,  1866,  which  provided  for  acts  done 
by  virtue  of  any  order  issued  by  the  Presi- 
dent or  Secretary  of  War,  or  any  military 


officer  of  the  United  States,  and  that  such 
authority  shall  be  a  defense  in  all  courts 
for  all  concerned,  and  for  the  removal  of  all 
such  cases  from  the  State  courts  to  the  circuit 
courts  of  the  United  States,— is  constitu- 
tional.   Nashville  v.  Cooper,  6  Wall.  247. 

18:  851 
died  In  Home  Ins.  Co.  v.  Dunn,  19  Wall.  227, 
22  L.  ed.  70 — Tennessee  v.  Davis,  100  U  s' 
270,  25  L.  ed.  652— Mitchell  v.  Clark,  llO 
TJ.  S.  641,  28  L.  ed.  282,  4  Sup.  Ct.  Rep. 
170— Clark  v.  Dick,  1  Dill.  15,  Fed.  Cas. 
No.  2,818 — Birdseye  v.  Shaeffer,  37  Fed.  823 
— Clark   V,   Mitchell,   64   Mo.   583. 

2.  The  act  of  March  2,  1867,  amending 
that  of  July  27,  1866,  for  removal  of  causes 
in  which  there  is  a  controversy  between  citi- 
zens of  the  state  in  which  suit  is  brought  and 
the  citizens  of  another  state,  where  the  mat- 
ter in  dispute  exceeds  $500  exclusive  of 
costs,  upon  petition  of  the  nonresident  party, 
whether  plaintiff  or  defendant,  at  any  time 
before  linal  hearing  or  trial  upon  making 
and  filing  an  affidavit  in  the  state  court 
stating  that  he  has  reason  to  believe  and 
does  believe,  that  from  prejudice  or  local 
influence  he  will  not  be  able  to  obtain  jus- 
tice in  such  state  court, — is  constitutional 
and  valid.  Chicago  &  N.  W.  R.  Co.  v. 
Whitton,  13  Wall.  270,  20:  571 
Distinguished  in   Hrtne   Ins.   Co.  v.   Davis.   2^ 

Mich.   239. 

Cited  in  Sutherland  v.  Jersey  City  &  B.  R.  Co. 
22  Fed.  357— BufBon  v.  National  Park  Bank, 
40  Ind.  184,  13  Am.  Rep.  285 — Baltimore 
&  O.  B.  Co.  V.  Cary,  28  Ohio  St.  222. 

3.  The  act  allowing  removal  after  a  judg- 
ment upon  trial  by  jury  has  been  vacated 
and  a  new  trial  ordered  is  constitutional. 
The  7th  Amendment  to  the  Constitution, 
touching  the  re-examination  of  facts  which 
have  been  tried  by  a  jury,  has  no  application, 
because  the  judgment  has  been  vacated. 
Home  L.  Ins.   Co.  v.  Dunn,   19  Wall.   214, 

22:  68 

Cited  in  Vannevar  v.  Bryant,  21  Wall.  43.  22 
L.  ed.  477— Chicago  &  N.  W.  R.  Co.  v.  Mc- 
Klnley,  99  U.  S.  147.  25  L.  ed.  273— Avers 
V.  Watson,  113  U.  S.  597,  28  L.  ed.  1094, 
5  Sup.  Ct.  Rep.  641 — Baltimore  &  O.  R.  Co 
V.  Bates.  119  U.  S.  467,  30  L.  ed.  438.  7 
Sup.  Ct.  Rep.  285— Phoenix  Mut  L.  Ins. 
Co.  V.  Walrath,  11  Blss.  435,  16  Fed,  162— 
Sutherland  v.  Jersey  City  &  B.  R.  Co.  22 
Fed.    359 — Davis   v.    Harris,    124    Fed.    715. 

4.  The  acts  of  Congress  providing  for  re- 
moval to  the  Federal  court,  before  trial, 
of  causes  begun  in  the  state  courts,  where 
they  involve  questions  arising  under  the 
Constitution  and  laws  of  the  United  States, 
are  not  an  invasion  of  the  sovereignty  of 
the  states.  Tennessee  v.  Davis,  100  U.  S. 
257,  25:  648 
Cited  in  State  v.   Sullivan.  110  N.  C.   518,   14 

5.  E.  796. 

5.  Congress  was  authorized  to  enact  so 
much  of  U.  S.  Rev.  Stat.  §  643,  U.  S.  Comp. 
Stat.  1901,  p.  521,  as  permits  the  collector 
of  internal  revenue,  indicted  in  a  state  court 
for  murder  committed  by  him  while  en- 
forcing   the    revenue    laws,    to    remove    th» 
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prosecution  to  a  Federal  circuit  court.   Ten- 
nessee V.  Davis,  100  U.  S.  257,        25:  648 

6.  Congress,  in  the  exercise  of  its  power 
to  enforce,  by  appropriate  legislation,  the 
provisions  of  U.  S.  Const.,  14th  Amend., 
could  enact  the  provisions  of  U.  S.  Rev.  Stat. 
§  641,  for  the  removal  to  a  Federal  circuit 
court  of  suits  in  which  the  equal  civil 
riglits  to  citizens  cannot  be  enforced  in  the 
state  court.  Strauder  v.  West  Virginia,  100 
U.  S.  303,  25:  664 
Cited  In  Ex  parte  Vlriflnia,  100  U.  S.  345.  2,5  L. 

ed.  679— CIvJl  Rights  Cases,  109  U.  S.  34,  27 
L.  ed.  847,  3  Sup.  Ct.  Hep.  18— Re  Neagle 
(Cunningham  v.  Neagle)  134  U.  8.  88,  34  L. 
ed.  80,  10  Sup.  Ct.  Rep.  658 — Ix)gan  v.  Unit- 
ed States,  144  U.  8.  289,  36  L.  ed.  4.'}8,  12 
Sup.  Ct.  Rep.  617 — United  States  v.  Lancas- 
ter, 10  L.R.A.  322,  44  Fed.  895— Henen  v. 
Baltimore  &  O.  R.  Co.  17  W.  Va.  891. 

• 

7.  Congress  has  power  to  authorize  the  re- 
moval of  a  suit  arising  under  the  Constitu- 
tion or  laws  of  the  United  States  from  a 
state  court  to  a  Federal  court,  although  a 
state  may  be  one  of  the  parties.  Ames  v. 
Kansas,  111  U.  S.  449,  4  Sup.  Ct.  Rep.  437, 

28:  482 

Cited  In  Stone  v.  South  Carolina,  117  U.  8. 
433,  29  L.  ed.  963,  6  Sup.  Ct.  Rep.  799— 
Southern  P.  R.  Co.  v.  California,  118  U.  8. 
112,  30  L.  ed.  104,  6  Sup.'Ct.  Rep.  993— 
Gormanla  Ins.  Co.  v.  Wisconsin,  119  U.  S. 
475,  30  L.  ed.  461,  7  Sup.  Ct.  Rep.  260— 
United  States  v.  Louisiana.  123  U.  S.  37, 
31  L.  ed.  72,  8  Sup.  Ct.  Rep.  17— Wisconsin 
V.  Pelican  Ins.  Co.  127  U.  8.  297,  32  L. 
ed.  246,  8  Sup.  Ct.  Rep.  1370— Postal  Teleg, 
Cable  Co.  v.  United  States  (Postal  Teleg. 
Cable  Co.  v.  Alabama)  155  U.  8.  487,  39  L. 
ed.  233,  15  Sup.  Ct.  Rep.  192— Plaquemines 
Tropical  Fruit  Co.  v.  Henderson.  170 
U.  S.  518,  42  L.  ed.  1129,  18  Sup. 
Ct.  Rep.  685 — ^Vlr^nla  Coupon  Cases, 
25  Fed.  659 — Indiana  use  of  Delaware 
County  v.  Alleghany  Oil  Co.  85  Fed.  872 — 
Hickman  v.  Missouri,  K.  &  T.  R.  Co.  97  Fed. 
116 — Hickman  v.  Missouri,  K.  &  T.  R.  Co. 
151  Mo.  656,  52  S.  W.  351— State  v.  Port 
Royal  &  A.  R.  Co.  45  S.  C.  434,  23  8.  E.  363 
— State  ex  rel.  Atty.  Gen.  v.  Frost,  113  Wis. 
645,  80  N.  W.  915. 


II.  Power  and  Right  to  Remove. 

a.  Oenerally. 

Second  Application  for  Removal,  see  infra, 

472. 
Prohibiting     Foreign     Insurance     Company 

from  Removing  Cause,  see  Insurance,  8, 

9. 

8.  The  district  court  of  the  United  States 
has  no  authority  to  order  a  criminal  prose- 
cution to  be  removed  into  the  circuit  court 
from  the  state  court.  Virginia  v.  Paul,  148 
U.  S.  107,  13  Sup.  Ct.  Rep.  536,    37:  386 

9.  The  Constitution  of  the  United  States 
secures  to  defendants  who  are  citizens  of  an- 
other state  than  that  in  which  suit  is 
brought  an  absolute  right  to  remove  their 


cases  into  the  Federal  court,  upon  compli- 
ance with  the  terms  of  the  law.  Home  Ins. 
Co.  V.  Morse,  20  Wall.  445,  22:  365 

Limited  In  State  ex  rel.  Drake  v.  Doyle,  40  Wis. 
189,  22  Am.  Rep.  692. 

Distinffui»hed     In     Baltimore     &     O.     R.     Co. 
V.  Carey,  28  Ohio  St.  230. 

Disapproved   In    Railway    Pass.    Assur.    Co.    v. 
Pierce,  27   Ohio  St.   158. 

Cited  In  Kern  v.  Huldekoper.  103  U.  S. 
492,  26  L.  ed.  357 — Fire  Asso.  of 
Philadelphia  v.  New  York,  119  U.  S. 
125,  30  L.  ed.  349.  7  Sup.  Ct.  Rep.  108— 
Southern  P.  Co.  v.  Denton,  146  U.  S.  207, 
36  L.  ed.  945,  13  Sup.  Ct.  Rep.  44 — Martin  v. 
Baltimore  &  O.  R.  Co.  (Gerling  v.  Baltimore 
&  O.  R.  Co.)  151  U.  S.  684.  38  L.  ed.  .315,  14 
Sup.  Ct.  Rep.  533 — Goidey  v.  Morning  News, 
156  U.  S.  523,  89  L.  ed.  519.  15  Sup.  Ct.  Rep. 
559— Barron  S.  8.  Co.  v.  Kane,  170  U.  8. 
111.  42  L.  ed.  968.  18  Sup.  Ct.  Rep.  526 — 
Blake  v.  McClunR.  172  U.  S.  256,  43  L.  ed. 
438,  19  Sup.  Ct.  Rep.  165 — Dayton  Coal  &  I. 
Co.  v.  Barton,  183  U.  S.  25,  46  L.  ed.  64.  22 
Sup.  Ct.  Rep.  5 — Fidelity  Mut.  Life  Asso.  v. 
Mettler,  185  U.  8.  332,  46  L.  ed.  935,  22  Sup. 
Ct.  Rep.  662 — Desmazes  v.  Mutual  Ben.  L. 
Ins.  Co.  Fed.  Cas.  No.  3,821 — Schollenberger 
V.  Forty-Five  Foreign  Ins.  Co.'s  Fed  Cas.  No. 
12,475a — Cunningham  v.  Ralls  County,  1 
McCrary.  118,  1  Fed.  454 — Re  Tlburclo  Par- 
rott,  6  Sawy.  384,  1  Fed.  516 — Merchants* 
Mfg.  Co.  V.  Grand  Trunk  R.  Co.  21  Blatchf. 
110.  13  Fed.  .Sr,8— B^ler  v.  Levy,  17  Fed.  612 
— Moore  v.  Chicago.  St.  P.  M.  &  O.  R.  Co.  21 
Fed.  819 — Allen  v.  Texas  &  P.  R.  Co.  25  Fed. 
515 — Chicago.  M.  &  St.  P.  R.  Co.  v.  Becker, 
32  Fed.  853— East  Tennessoe,  V.  &  G.  R.  Co. 
V.  Atlanta  &  F.  R.  Co.  15  L.R.A.  Ill,  49  Fed. 
612 — Chattanooga.  R.  &  C.  R.  Co.  v.  Evans. 
14  C.  C.  A.  120,  31  U.  8.  App.  432,  66  Fed- 
814 — Bigelow  v.  NIckerson,  30  L.R.A.  340. 
17  C.  C.  A.  9,  34  U.  8.  App.  261,  70  Fed.  121 
— Rolmers  v.  Seatco  Mfg.  Co.  30  L.R.A.  366, 
17  C.  C.  A.  230.  37  U.  8.  App.  426,  70  Fed. 
575 — Metropolitan  L.  Ins.  Co.  y.  McNall,  81 
Fed.  896 — Holllngsworth  v.  Southern  R.  Co. 
86  Fed.  354 — United  States  L.  Ins.  Co.  v. 
Cable,  39  C.  C.  A.  270,  98  Fed.  767— Ashe 
v.  Union  Cent.  L.  Ins.  Co.  115  Fed.  236 — 
Greenwich  Ins.  Co.  v.  Carroll,  125  Fed.  125 — 
Hartford  F.  Ins.  Co.  v.  Perkins,  125  Fed.  505 
— Knight  V.  Shelton,  134  Fed.  440— Carswell 
V.  Schley,  59  Ga.  24 — American  Finance  Co. 
V.  Bostwlck,  151  Mass.  27,  22  N.  E.  656— 
Hartford  F.  Ins.  Co.  v.  Raymond,  70  Mich. 
503,  38  N.  W.  474— State  v.  Stone,  118  Mo. 
401,  25  L.R.A.  246,  40  Am.  St.  Rep.  388,  24 
S.  W.  164 — Qulmby  v.  Penn.  Ins.  Co.  58  N. 
H.  495 — Merchants'  Mfg.  Co.  v.  Grand  Trunk 
R.  Co.  63  How.  Pr.  460 — Debnam  v.  South- 
ern Bell  Teleph.  &  Teleg.  Co.  126  N.  C.  841, 
65  L.R.A.  915,  36  8.  E.  269 — Erie  R.  Co.  v. 
Stringer.  32  Ohio  8t.  47 S — Koshland  ▼.  Na- 
tional Ins.  Co.  31  Or.  220.  49  Pac.  845 — 
Insurance  Co.  of  N.  A.  v.  Com.  87  Pa.  182, 
30  Am.  Rep.  352,  6  W.  N.  C.  181— Balti- 
more &  O.  R.  Co.  V.  Pittsburg,  W.  &  K.  R, 
Co.  17  W.  Va.  878 — Rece  v.  Newport  News  & 
M.  Valley  Co.  32  W.  Va.  170.  3  L.R.A.  576, 
9  S.  E.  212 — Johnson  v.  Brewers'  F.  Ins.  Co. 
51    Wis.    580,   9   N.    W.   657. 

10.  It  is  immaterial  upon  the  question  of 
the  right  to  remove  a  cause  from  a  state 
to  a  Federal  circuit  court,  under  the  act 
of  March  3,  1875,  whether  or  not  the  suit, 
as  an  original  action,  could  have  been  main* 
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tained     in     the     Federal     court.     Kem    v. 
Huidekoper,  103  U.  8.  485,  26:  354 

Cited   In   Baltimore   &  O.   R.   Co.  t.   Gary,   28 
Ohio    St.    216. 

11.  Where  a  foreclosure  suit  was  institu- 
ted, and  a  receiver  appointed  in  the  circuit 
court  of  the  United  States,  and  afterwards 
proceedings  to  attach  the  property  were 
taken  in  a  state  court,  it  is  proper  to  re- 
move such  proceedings  into  the  circuit  court 
by  consent.  In  transferring  the  litigation 
to  the  circuit  court  the  parties  do  only 
what  that  court  might  compel  them  to  do 
bv  injunction.  People's  Bank  v.  Winslow 
(People's  Bank  v.  Calhoun)    102  U.  S.  256, 

26:  101 
Cited  in  Pendleton  v.  Lutz,  78  Miss.  327,  51  L. 
R.A.   650,    29   So.   164. 

12.  A  suit  was  pending  at  the  time  of  the 
passage  of  the  act  of  March  3,  1875,  for 
the  purposes  of  removal  from  a  state  to  a 
Ff^deral  circuit  court,  after  a  decree  of  dis- 
mij^sal,  and  during  the  time  when  an  appeal 
might  be  taken  from  such  decree.  Norton  v. 
Phelps    (Hewitt  v.  Phelps)    105  U.  S.  393, 

26:  1072 
Cited  in  Phoenix  Mut.  L.  Ins.  Co.  y.  Walratb, 
11  Hiss.  436,  16  Fed.  163. 

Bestrictlon  of  rigbt  to  remove. 

13.  The  change  made  by  amendments  to 
acts  of  1887  and  1888,  relating  to  removal 
of  causes,  was  intended  to  contract  the 
jnris^diction  of  the  circuit  courts  of  the 
United  States.  Tennessee  v.  Union  A  Plant- 
ers' Bank,  152  U.  S.  454,  14  Sup.  Ct.  Rep. 
654,  38:  511 
Cited  in  Wise  v.  Nixon,  78  Fed.  204 — State  ex 

rel.  Atty.  Gen.  v.  Frost,  113  Wis.  623,  80  N. 
W.  915, 

14.  The  judiciary  act  of  1887-88  was  in- 
tended to  restrict,  and  does  restrict,  the 
right  of  removal  from  the  state  courts. 
McDonnell  v.  Jordan,  178  U.  S.  229,  20 
Sup.  Ct.  Rep.  886.  44:  1048 
Cited  In  Empire  MIn.  Co.  v.  Propeller  Tow-Boat 

Co.  108  Fed.  904. 

15.  The  main  purpose  of  the  act  of  March 
3,  1887,  was  to  restrict  the  jurisdiction  of 
the  Federal  courts;  and  this  was  largely  ac- 
complished in  the  matter  of  removals  by 
withholding  the  right  from  plain tifTs,  and 
only  according  it  to  defendants  when  sued 
in  'plaintiffs'  district.  Cochran  v.  Mont- 
gomery County,  199  U.  S.  260,  26  Sup.  Ct. 
Rep.  5'8.  50:  182 
Cited  in  Blackburn  v.  Blackburn,  142  Fed.  903 

— Iowa  Lillooet  Gold  Min.  Co.  v.  Bliss.  144 
Fed.  4.11 — Southern  R.  Co.  t.  Thomason,  77 
C.  C.  A.  172,  146  Fed.  974. 

16.  Jurisdiction  of  the  circuit  court  of  the 
United  States  on  removal  from  a  state 
court  is  limited  by  the  act  of  March  3,  1887, 
§  2,  as  corrected  in  1888,  to  cases  of  which 
the  court  might  have  taken  original  juris- 
diction. Mexican  Nat.  R.  Co.  v.  Davidson, 
157    U.    S.    201,    15    Sup.    Ct.    Rep.    563, 

39:  672 
DittinguiMhed   In   Whltworth   v.    Illinois   C.   R. 

Co.   107   Fed.   558. 
Cited    in     Minnesota    v.     Northern     Securities 
U.  S.  Dig.— 317 


Co.  194  U.  S.  64,  48  L.  ed.  878, 
24  Snp.  Ct  R«»p.  608— Madlsonville  Traction 
Co.  V.  St.  Bernard  Min.  Co.  196  U.  S.  246. 
49  L.  ed.  4C3,  25  Sup.  Ct.  Rep.  251— Long  v. 
Long,  73  Fed.  371 — Duncan  v.  Associated 
Press,  81  Fed.  419— Stalker  v.  Pullman's 
Palace-Car  Co.  81  Fed.  989 — Creagh  v.  Equit- 
able Life  Assur.  See.  83  Fed.  850— Re  Stuts- 
man County.  88  Fed.  341 — Hartford  &  C.  W. 
R.  Co.  V.  Montague,  94  Fed.  227 — Wahl  v. 
Franz,  49  L.R.A.  63.  40  C.  C.  A.  639,  100 
Fed.  681 — Columbia  Wire  Co.  v.  Boyce,  44 
C.  C.  A.  590,  104  Fed.  174— McKown  v.  Kan- 
sas &  T.  Coal  Co.  105  Fed.  658 — Terre  Haute 
V.  Evansville  &  T.  H.  R.  Co.  106  Fed.  549 — 
Whitworth  V.  Illinois  C.  R.  Co.  107  Fed,  500 
— Virginia-Carolina  Chemical  Co.  v.  Sundry 
Ins.  Cos.  108  Fed.  454 — Empire  Min.  Co.  v. 
Propeller  Tow-boat  Co.  108  Fed.  902 — West 
VirglnU  v.  King,  112  Fed.  370— Eddy  v. 
Casas,  118  Fed.  364 — Union  Terminal  R.  Co. 
V.  Chicago,  B.  &  Q.  R.  Co.  119  Fed.  213 — 
Foulk  V.  Gray,  120  Fed.  159 — Central  Grain 
&  Stock  Exchange  v.  Board  of  Trade,  60  C. 
C.  A.  302,  125  Fed.  466— Hyde  v.  Victoria 
Land  Co.  125  Fed.  972 — Weldon  v.  l!>itzlpn, 
128  Fed.  613 — Rome  Petroleum  &  Iron  Co. 
V.  Hughes  Specialty  Well  Drilling  Co.  130 
Fed.  588— Madlsonville  Traction  Co.  v.  St. 
Bernard  Min.  Co.  130  Fed.  701 — Duff  v.  Hii- 
dreth,  183  Mass.  441,  67  N.  E.  356— David- 
son v.  Mexican  Nat.  R.  Co.  11  App.  Dlv.  31, 
42  N.  Y.  Supp.  1015 — Koshland  v.  Home  Ins. 
Co.  31  Or.  324,  49  Pac.  864. 

17.  The  jurisdiction  of  the  circuit  court 
of  the  United  States  on  removal  of  a  case 
under  the  act  of  March  3,  1887,  chap.  373,  § 
2,  exists  only  when  the  plaintiff  might  have 
brought  the  suit  in  that  court  in  the  lirst 
instance,  and   does   not  extend  to  a  claim 
by  the  defendant  of  a  right  under  the  Fed- 
eral   Constitution    or    laws.      Tennessee    v. 
Union     &     Planters*     Bank,     152     U.     S. 
454,   14   Sup.   Ct.  Rep.   654,         •       38:511 
Cited  in  Hanrick  v.  Hanrlck,  153  U.  S.  197,  38 
L.   ed.  687,   14   Sup.   Ct.  Rep.   835 — Mexican 
Nat.   R.   Co.  V.  Davidson,   157  U.  S.  208,  39 
L.  ed.  675j   15  Sup.  Ct.  Rep.  563 — Rouse  v. 
Hornsby,   161   U.   S.   590.   40  L.   ed.   818,   16 
Sup.  Ct.  Rep.  610 — Florida  C.  &  P.  R.  Co.  v. 
Bell,   176  U.   S.  330,  44  L.  ed.  490,  20  Sup. 
Ct.  Rep.  399 — McDowell  v.  Jordan,  178  U.  S. 
238.  44  L.  ed.  1052,  20  Sup.  Ct.  Rep.  886 — 
Gableman  v.  Peoria,  D.  &  E.  R.  Co.  179  U. 
S.  337.  45  L.  ed.  221,  21  Sup.  Ct.  Rep.  171— 
Arkansas  v.  Kansas  &  T.  Coal  Co.  183  U.  S. 
188,  46  L.  ed.  146,  22  Sup.  Ct.  Rep.  47— Pa- 
cific Gas  Improv.  Co.  v.  Ellert,  64   Fed.  428 — 
Supreme  Lodge  K.  of  P.  v.  Wilson,  14  C.  C. 
A.   265,   30   U.    S.   App.   234,   66    Fed.   786— 
Caples  V.  Texas  &  P.  R.  Co.   67   Fed.    11 — 
Jewett    V.    Whitcomb,    69    Fed.    418 — Fergus 
Falls  V.  Fergus  FaTTs  Water  Co.  19  C.  C.  A. 
214,  36  U.   S.  App.  480,   72  Fed.  875— Lan- 
ders V.  Felton,  73  Fed.  313 — Pierce  v.  Molll- 
ken.  78  Fed.  198 — Gableman  v.  Peoria,  D.  & 
E.   R.    Co.   82   Fed.   791— Cox  v.   Gilmer,   88 
Fed.  346 — Gllmore  v.  Herrlck,  93  Fed.  525 — 
Shields  V.  Boardman,  98  Fed.  455 — Marrs  v. 
Felton,  102  Fed.  776 — ^Terrc  Haute  v.  Evans- 
ville k  T.  H.  R.  Co.  106  Fed.  549— Whitworth 
V.   Illinois  C.  R.  Co.  107  Fed.  560 — Peabody 
Gold  MIn.  Co.  v.  Gold  Hill  MIn.  Co.  49  C.  C. 
A.  642,  111  Fed.  822 — American  Waterworks 
&  Guarantee  Co.  v.  Home  Water  Co.  116  Fed. 
181 — Eddy    v.    Casas.    118    Fed.    364 — Union 
Terminal  R.  Co.  v.  Chicago.  B.  &  Q.  R.  Co. 
119   Fed.   214 — Fllhiol    v.   Torney,    119    Fed. 
976 — Foulk  V.    Gray,    120   Fed.   162— .Hill  v. 
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Graham,  11  Colo.  App.  539,  53  Pac.  1060 — 
Security  Co.  t.  Pratt,  65  Conn.  179,  32  Atl. 
396 — ^Thompson  t.  Southern  R.  Co.  130  N. 
C.  142,  41  S.  K.  9. 

Restriction  by  state  statutes. 

See  also  infra,  20,  98-100. 

18.  The  right  to  removal  cannot  be  de- 
feated or  limited  in  effect  by  a  state.  Goldey 
V.  Mornings  News,  156  U.  S.  518,  16  Sup. 
Ct.  Rep.  559,  39:  517 
Cited  in  Blgelow  t.  Nlckerson,  30  L.R.A.  341, 

17  C.  C.  A.  9,  84  U.  S.  App.  261.  70  Fed. 
121. 

19.  A  statute  of  Wisconsin  requiring  that 
an  action  for  the  death  of  a  person  in  that 
state,  caused  by  a  negligent  or  wrongful 
act,  shall  be  brought  in  a  court  of  that 
state,  does  not  prevent  a  nonresident  plain- 
tiff from  removing  the  action  to  a  Federal 
court,  and  maintaining  it  there,  under  the 
act  of  Congress  of  March  2,  1867.  Chicago 
&  N.  W.  R.  Co.  V.  Whitton,  13  Wall.  270, 

20:  571 
Cited  In  Sewing  Mach.  Co.'s.  Case  (Grovcr  & 
B.  Sewing  Mach.  Co.  v.  Florence  Sewing 
Mach.  Co.)  18  Wall.  580,  21  L.  ed.  920— 
Gaines  v.  Fuentos,  92  U.  S.  18,  23  L.  ed.  527 
—Tennessee  v.  Davis,  100  U.  S.  205,  25  L. 
ed.  651 — Virginia  v.  Rives  (Ex  parte  Virgin- 
ia) 100  U.  S.  337,  25  L.  ed.  676— Kern  t. 
Iluldekoper,  103  U.  S.  492,  26  L.  ed.  357— 
Logan  V.  Greenlaw,  12  B'ed.  19 — Filer  ▼.  Le- 
vy. 17  Fed.  612 — Allen  v.  Texas  &  P.  R.  Co. 
25  Fed.  515— Elliott  v.  Shuler,  50  Fed.  456 
—Re  ClUey,  58  Fed.  987. 

20.  The  right  to  remove  a  cause  to  the 
United  States  courts  for  diversity  of  citi- 
zenship, as  g^ven  by  a  constitutional  act 
of  Congress,  cannot  be  taken  away  or 
abridged  by  state  statutes,  and,  the  case 
being  removed,  the  circuit  court  has  power 
so  to  deal  with  the  controversy  that  the 
party  will  lose  nothing  by  his  choice  of  tri- 
bunals. Courtney  v.  Pradt,  196  U.  S.  89, 
25  Sup.  Ct.  Rep.  208,  49:  398 
Cited  In  Craddock  v.  Fulton,  140  Fed.   432. 

Waiver  of  right  to  remove. 

Estoppel  to  Claim  Right,  see  infra,  49. 
Waiver  of  Failure  to  File  Petition  for 

Removal  Within  Required  Time,  see 

infra,  337-339. 
Waiver     by     Further     Proceedings     in 

State  Court,  see  infra,   462-469. 

21-2.  The  defendant  in  a  civil  case,  en- 
titled to  remove  the  cause  into  the  Federal 
courts,  may  waive  his  right  thereto  by 
omitting  to  file  the  required  bond  and  pe- 
tition. Home  Ins.  Co.  v.  Morse,  20  Wall. 
445,  22:  365 

Cited    In    Hanover    Nat.    Bank    v.    Smith,    13 

Blatchf.   225,    Fed.   Cas.   No.   6,035 — Erie   R. 

Co.  v.  Stringer,  32  Ohio  St.  478 — Pollock  v. 

Cohen,  32  Ohio  St.  521. 

h.  Nature  of  Suits  Removable. 

Legal  Action  not  Removable  to  Equity  Court, 
see   Courts,  861. 

Action  for  Statutory  Liability  made  Ac- 
tionable in  State  Courts  Only,  see 
CourU,  2058. 

See  also  supra,  6,  17 ;  infra,  57,  128. 


23.  A  suit  of  a  civil  nature  in  equity,  in 
which  the  matter  in  dispute,  exclusive  ol 
costs,  exceeds  the  sum  or  value  of  $500. 
and  in  which  there  is  a  controversy  between 
citizens  of  different  states,  may  be  removed 
to  the  United  States  circuit  court.  Bon- 
durant  v.  Watson,  103  U.  S.  281.  26:  447 
Cited  In  Chambers  v.  McDougal,  42  Fed.  695 — 

Lackawanna  Coal  &  I,  Co.  v.  Batos,  56  Fed^ 
73&— White  V.  Holt,  20  W.  Va.  812. 

24.  An  action  for  the  value  of  a  slave  con- 
veyed out  of  the  state,  in  violation  of  a 
state  statute,  removed  to  the  Federal  court, 
Gordon  v.  longest,  16  Pet.  97,  10:  900 
Cited   in    Brisenden   v.    Chamberlain,    53    Fed. 

309. 

Cross  and  auxiliary  actions. 

See  also  infra,  33. 

25.  Under  the  judiciary  act  of  1789,  §  11, 
in  a  suit  between  citizens  of  different  states, 
the  plaintiff  in  the  state  court,  who  ha?? 
become  liable  under  the  state  laws  to  a 
cross-action,  cannot  discontinue  his  original 
suit  and  remove  the  cross-action  suit  to  a 
Federal  court.    West  v.  Aurora,  6  Wall.  139, 

18:  819 
Cited  In  Partridge  v.  Phoenix  Mut.  L.  Ins.  Co 
15  Wall.  580.  21  L.  ed.  2,10— Akerly  v.  VIla«5. 
3  BIss.  337,  Fed.  Cas.  No.  120 — I'ettus  v.  Geor- 
gia R.  &  Bkg.   Co.  3  Woods,  626,   Fed.   l^as. 
No.    11,048— New    York   I.   &   P.   Co.   v.    Mil 
burn  Gin  &  Mach.  Co.  35  Fed.  225— Walcott 
V.   Watson.   46   Fed.   530 — Caskey   v.    Cheno 
weth,  10  C.  C.  A.  609.  23  U.  S.  App.  3S4,  62 
Fed.   716 — Waco   Hardware   Co.  v.   Michi(?an 
Stove   Co.   33   C.   C.   A.   513.   63   U.    S.    App. 
396,   91   Fed.   291 — McKown   v.   Kansas  &  T. 
Coal   ("o.   105   Fed.  658 — Price  v.   Ellis,   129 
Fed.  483. 

26.  A  suit  merely  auxiliary  to  the  origin- 
al action  cannot  be  removed  by  the  plaintiff 
to  the  circuit  court  of  the  United  States 
from  the  state  court,  under  the  act  of 
Congress  of  1867.  First  Nat.  Bank  v.  Turn- 
bull,  16  W^all.  190,  21:296 
Cited  In  Bondurant  v.  Watson,  103  U.  S.  287, 

26  L  ed.  450 — Krlppendorf  v.  Hyde.  110  V. 
8.  2SL',  28  L.  ed.  148,  4  Sup.  Ct.  Rop.  27 — 
l»ettus  V.  Georgia  R.  &  Bkff.  Co.  3  Woods. 
626,  Fed.  Cas.  No.  11,048 — Re  Sabin,  18  Nat. 
Bankr.  Reg.  159,  Fed.  Cas.  No.  12.ir.'> — 
Pratt  V.  Albright,  10  BIss.  516,  9  Fed.  637— 
Stockhouse  v.  Zunts.  4  Woods,  173,  15  Fed. 
482— l»oole  V.  Thatcherdeft,  19  Fed.  51 — 
King  V.  Shepherd,  20  Fed.  338— Flash  v.  Dil- 
lon, 22  Fed.  2 — Kalamazoo  Wagon  Co.  v. 
Snavely,  34  Fed.  825 — Lndd  v.  West,  55  Fed. 
354 — Coeur  D'Alene  R.  &  Nav.  Co.  v.  Spald- 
ing, 35  C.  C.  A.  302,  93  Fed.  286— Ward  v. 
Congress  Constr.  Co.  39  C.  C.  A.  674,  09 
Fed.  603 — Bralthwalte  v.  Jordan,  5  N.  D. 
223,  31  L.R.A.  249,  65  N.  W.  701— Harrison 
V.  Shorter,  59  Ga.  513 — Besser  v.  Munford. 
63  Ga.  447 — Hochstadter  v.  Harrison,  71 
Ga.  22 — Everett  v.  Brown,  117  Ga.  344,  43- 
S.  E.  735 — Goodrich  v.  Ilunton.  29  La.  Ann. 
375 — Jackson  v.  Gould,  74  Me.  577— Ed- 
wards Mfg.  Co.  V.  Sprague,  76  Me.  02 — Chap- 
pell  V.  C  happen,  86  Md.  544,  39  Atl.  984 — 
Du  Vlvler  v.  Hopkins,  116  Mass.  128,  17 
Am.  Rep.  141. 

Real  property  actions  and  proceedings. 

27.  A  proceeding,  though  special  in  its 
form,  for  the  confirmation  of  a  tax  title, 
being  in  its  nature  but  the  application  of.' 
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a  w. '11- known  chancery  remedy  which  acts 
upon  tlie  land,  and  may  be  conclusive  as  to 
the  title  of  a  citizen  in  another  state,  is 
roraovable  on  the  ground  of  citizenship,  un- 
der the  same  conditions  as  other  suits  and 
controversies.  Parker  v.  Overman,  18  How. 
137.  15:318 

jyutitiguiMhed  in  Chauncey  y.  Wass,  35  Minn. 
32.  30  N.   W.   826. 

Cited  in  Wehrman  v.  Conklln.  155  U.  S.  324, 
39  L.  ed.  172,  15  Sup.  Ct.  Rep.  120. 

28.  An  appeal  from  an  assessment  of  prop- 
erty for  taxation  is  not  a  suit,  within  the 
meaning  of  the  law  authorizing  the  removal 
of  causes  from  a  state  court  to  the  circuit 
court  of  the  United  States.  Upshur  County 
V.  Rich,  135  U.  S.  467,  10  Sup.  Ct.  Rep. 
651.  34:  196 
Difitinffuished  In  Charleston  &  S.  Brldf^e  Co.  v. 

County  Court,  41  W.  Va.  665,  24  S.  E.  1002. 

ntrd  In  Chappell  v.  United  States,  160  U.  S. 
r»13.  40  L.  ed.  515,  16  Sup.  Ct.  Rep.  307 — Re 
ihicasro.  64  Fed.  800 — State  v.  South  Penn 
ON    Co.    42   W.    Va.   04,   24    S.    E.    688. 

29.  A  proceeding  before  commissioners  ap- 
I»')inted  to  appraise  land,  when  transferred 
♦  •»  a  •itate  court  bv  appeal  from  their  award, 
becomes  a  suit  at  law,  and  is  thenceforth  sub- 
j«»ct  to  its  ordinary  rules  and  incidents,  and 
may  be  transferred  from  the  state  to  the 
Fcnleral  court,  if  the  controversy  is  between 
citizens  of  diflferent  states.  Mississippi  & 
R.  River  Boom  Co.  y.  Patterson,  98  U.  S. 
403.  25:  206 
DiMtinffvished  in  Re  Dolafleld,   100  Fed.  579— 

Baltimore  &  O.  R.  Co.  v.  Pittsburg,  W.  &  K. 
R.  Co.  17  W.  Va.  863. 

Cited  in  Kern  ▼.  Huldekoper,  103  U.  S.  402, 
26  U.  ed.  357— Ellis  y.  Davis,  100  U.  -S. 
497.  27  L.  ed.  1010.  3  Sup.  Ct.  Rep.  327— 
IIe«s  r.  Reynolds,  113  V.  S.  79,  28  L.  ed.  920, 
5  Sup.  Ct.  Rep.  377— Pacific  Railroad  Ke- 
moval   CascH.   115   U.   S.    18,   29   L.   ed.   325, 

5  Sup.  Ct.  Rep.  1113 — Rosenbaum  v. 
Bauer.  120  U.  S.  458,  30  L.  ed.  746, 
7  Sup  Ct.  Rep.  633 — Searl  v.  School  Dlst. 
No.  2.  124  r.  8.  100.  31  L.  ed.  410.  8  Sup. 
rt.  Rep.  460 — Delaware  County  v.  Dlebold 
Safe  &  Lock  Co.  133  V.  S.  487.  33  L.  ed.  680, 
10  Sup.  Ct.  Rep.  399 — Upshur  County  v. 
Rich.  135  U.  8.  474,  34  L.  ed.  199,  10  Sup. 
rt.  Rep.  651— Clark  v.  Bever,  139  TJ.  8.  103, 
:ir>  L.  ed.  92.  11  Sup.  Ct.  Rep.  468 — Martin  y. 
Baltimore  &  O.  R.  Co.  (Gcrling  y.  Baltimore 

6  O.  R.  Co.)  151  U.  S.  683,  38  L.  ed.  316, 
14  Sup,  Ct.  Rep.  533 — Washlntrton  Improv. 
Co.  y.  Kansas  P.  R.  Co.  5  Dill.  401,  Fed. 
Gas.  No.  17.242 — Chicago  y.  Hutchinson,  11 
BIss.  487.  15  Fed.  131— Filer  v.  Levy,  17  Fed. 
612 — Northern  P.  Terminal  Co.  y.  Lowenberg. 
9  Siwy.  3.53.  18  Fed.  343 — Mineral  Range  R. 
Co.  y.  Detroit  &  L.  S.  Copper  Co.  25  Fed. 
CI  6 — Colorado  Midland  R.  Co.  y.  .Tones,  20 
Fed.  103 — New  York  I.  &  P.  Co,  v.  Mllburn  Gin 
A  Mach.  Co.  35  Fed.  226 — Brodhead  y.  Shoe- 
maker. 11  L.R.A.  569.  44  Fed.  522— New 
York.  N.  If.  &  11.  R.  Co.  y.  Cockcroft,  46  Fed. 
882 — Mlnnea polls.  St.  P.  &  S.  Ste.  M.  R.  Co. 
T.  Neator.  50  Fed.  3 — Mt-.  Washington  R.  Co. 
T.  Coe.  50  Fed.  637— Re  Cllley.  58  Fed.  086 
— ^Re  Chicago.  64  Fed.  808 — Sugar  Creek. 
P.  B.  &  P.  C.  R.  Co.  y.  McKell.  75  Fed.  35— 
Hartford  &  C.  W.  R.  Co.  v.  Montague.  94  Fed. 
228 — Po«tal  Teleg.  Cable  Co.  y.  Cleveland, 
C.  C.  *  St.  L.  R.  Co.  94  Fed.  236— ("olorado 
Etatem  R.  Co.  v.  Union  P.  R.  Co.  36  C.  C. 
A.  265,  04   Fed.  313 — Wahl  y.  Frans,  49  L. 


R.A.  76,  40  C.  C.  A,  644,  100  Fed.  686— 
rnlted  States  v.  Kisenbela,  60  C.  C.  A.  186, 
112  Fed.  107— Williams  y.  Crabb,  50  L.R.A. 
429.  54  C.  C.  A.  217.  117  Fed.  107— Fnlon 
Terminal  R.  Co.  y.  Chicago,  B.  &  Q.  R.  Co. 
119  Vod.  213 — Postal  Teleg.  Cable  Co.  v. 
Southern  R.  Co.  122  Fed.  157— Johnson  v. 
Hunter.  127  Fed.  224— Madlsonvllle  Trac- 
tion Co.  V,  St.  Bernard  MIn.  Co.  130  Fed. 
700— .Myers  y.  Chicago  &  N.  W.  R.  Co.  118 
Iowa,  310,  91  N.  W.  1076— Chicago.  K.  ^c 
W.  R.  Co.  V.  Butts,  55  Kan.  664,  41  l»ac. 
948— Pittsburgh  v.  Delafleld.  31  PIttsb.  L. 
J.  N.  S.  426 — State  v.  South  Penn  Oil  Co. 
42  W.  Va.  95,  24  S.  E.  688. 

30.  A  condemnation  proceeding  is  a  suit 
at  law,  within  the  Constitution  and  laws  of 
the  United  States;  and  a  party  may  have 
it  removed  to  a  Federal  court  on  the  ground 
of  citizenship.  Searl  v.  School  Dist.  No.  2, 
124  U.  S.  197,  8  Sup.  Ct.  Rep.  460,  31:  415 
Oiled   In    Delaware   County   y.    Dicbold    Safe  & 

Lock  Co.  133  U.  S.  487,  33  L.  ed.  680,  10 
Sup.  Ct.  Rep.  300 — Upshur  County  v.  Rich, 
135  U.  S.  474.  34  L.  ed.  190,  10  Sup.  Ct. 
Rep.  651 — Martin  v.  Baltimore  &  O.  R.  Co. 
(Gerllng  y.  Baltimore  ft  O.  R.  Co.)  151  U. 
S,  683,  38  L.  ed.  315,  14  Sup.  Ct.  Rep.  533 
— Re  Rughelmer,  36  Fed.  374 — Kansas  City 
&  T.  R.  Co.  V.  Interstate  Luml)er  Co.  37 
Fed.  4 — Brodhead  v.  Shoemaker.  11  L.R.A. 
572,  44  Fed.  525— New  York,  N.  H.  &  H. 
R.  Co.  y.  Cockcroft,  46  Fed.  882— Elliott 
y.  Shuler,  50  Fed.  457 — Lackawanna  Coal 
&  I.  Co.  y.  Bates,  56  Fed.  741— Re  Chicago, 
64  Fed.  898 — Sugar  Creek,  P.  B.  &  P.  C. 
R.  Co.  V.  McKell,  75  Fed.  35— Hartford  & 
C.  W.  R.  Co.  V.  Montague,  94  Fed.  230  — 
Union  Terminal  R.  Co.  v.  Chicago.  B.  &  Q. 
R.  Co.  119  Fed.  213— New  York,  N.  H.  & 
H.  R.  Co.  v.  Long,  69  Conn.  437.  37  Atl. 
1070 — Pittsburgh  y.  Delafleld,  31  PIttsb.  L. 
J.  N.  S.  426. 

31.  A  proceeding  for  the  taking  of  land 
by  eminent  domain,  authorized  by  Kv.  Stat. 
§§  835-839,  to  be  begun  in  the  courts'of  that 
state,  is,  where  the  requisite  diversity  of 
citizenship  exists,  a  suit  involving  a  con- 
troversy between  citizens  of  different  states, 
of  which  a  Federal  circuit  court  has  orip- 
innl  jurisdiction,  and  is  therefore  removable 
to  that  court  when  commenced  in  the  state 
court.  Madisonville  Traction  Co.  v.  St. 
Bernard  Min.  Co.  196  U.  S.  239,  25  Sup. 
Ct.  Rep.  251,  49:  462 
died  In  Perez  y.  Fernandez,  202  U.  S.  08,  50 

L.  ed.  048,  20  Sup.  Ct.  Rep.  561— Mason 
City  &  Ft.  1).  R.  Co.  V.  Boynton,  204  U.  S. 
578,  51  L.  ed.  633.  27  Sup.  Ct.  Rep.  321— 
Perkins  v.  Lake  Superior  &  S.  E.  R.  Co.  140 
Fed.  910 — South  Dakota  C.  R.  Co.  y.  Chica- 
go, M.  &  St.  P.  R.  Co.  73  C.  C.  A.  180,  141 
Fed.  582 — Colorado  Eastern  R.  Co.  v.  Chi- 
cago. B.  ft  Q.  R.  Co.  73  C.  C.  A.  138,  141 
Fed.  004 — Broadmore  Land  Co.  v.  Curr,  73 
C.  C.  A.  540,  142  Fed.  424— Helena  Power 
Transmission  Co.  y.  Spratt,  146  Fed.  312. 

32.  A  proceeding,  not  in  a  court  of  justice, 
but  carried  on  by  executive  oflicers  in  the 
exercise  of  their  proper  functions, — as,  in 
the  valuation  of  property  for  the  just  dis- 
tribution of  taxes  or  a.ssessmcnts, — is  pure- 
ly administrative  in  its  charneter,  and  can- 
not in  any  just  sense  be  called  a  suit  for 
purpose  of  removal ;  nor  can  an  appeal  in 
such  a  case,  to  a  board  of  assessors  or  com- 
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missioners  having  no  judicial  powers,  and 
only  authorized  to  determine  questions  of 
quantity,  proportion,  and  value,  be  called  a 
suit  within  the  meaning  of  the  law  as  to 
removal  of  causes,  although  such  an  appeal 
may  become  a  suit  if  made  to  a  court  or 
tribunal  having  power  to  determine  ques- 
tions of  law  and  fact,  either  with  or  with- 
out a  jury,  and  there  are  parties  litigant  to 
contest  the  case  on  the  one  side  and  the 
other,  Upshur  County  v.  Rich,  135  U.  S. 
467,    10    Sup.   Ct.   Rep.   651,  34:  196 

Citttd  in  Clark  v.  Bever,  139  U.  S.  103,  35  L. 
ed.  92,  11  Sup.  Ct.  Rep.  468 — Pittsburgh, 
C.  C.  &  St.  L.  R.  Co.  v.  Board  of  Public 
Works,  172  U.  S.  45,  43  L.  ed.  359.  19  Sup. 
Ct.  Rep.  90— New  York,  N.  H.  &  H  R.  Co. 
V.  Cockcroft,  46  Fed.  882 — Re  Jamecke 
Ditch.  69  Fed.  166— Bailey  v.  Berkey,  81 
Fed.  739 — Re  Stutsman  County,  88  Fed.  340 
— Hartford  &  C.  W.  R.  Co.  v.  Montage, 
94  Fed.  228 — Ward  v.  Congress  Constr.   Co. 

39  C.  C.  A.  675.  99  Fed.  603— Wahl  v. 
Franz.  49  L.R.A.  76,  40  C.  C.  A.  661,  100 
Fed.  703 — Union  Terminal  R.  Co.  v.  Chica- 
go, B.  &  Q.  R.  Co.  119  Fed.  213 — ^Wilson 
v.  Thompson.  56  Ark.  114.  19  S.  W.  321— 
Bradley  v.  New  Haven,  73  Conn.  654.  48 
Atl.  960 — Dunn  v.  Pownal,  65  Vt.  119,  26 
Atl.    484— Nichols   V.   Bingham,   70   Vt.    324, 

40  Atl.  827 — Mackin  ▼.  County  Court,  38 
W.  Va.  343,  18  S.  E.  632 — State  v.  South 
Penn  Oil  Co.  42  W.  Va.  96,  24  S.  E.  688. 

Proceedings  relating  to  Judgments. 

33.  A  proceeding  in  a  state  court  of  Louis- 
iana to  procure  the  nullity  of  a  judgment 
of  that  court,  for  causes  relative  to  the 
form  of  proceeding,  and  not  relative  to  the 
merits,  cannot  be  transferred  to  the  United 
States  circuit  court.  It  is  a  proceeding 
which  affects  the  mere  regularity  of  the 
judgment,  and  in  common-law  practice  would 
be  by  motion  to  set  aside  the  judgment  for 
irregularity,  or  a  writ  of  error  coram  vohis. 
It  is  therefore  a  supplementary  proceeding, 
incident  to  the  original  suit,  and  not  a  sep- 
arate suit,  like  a  bill  in  equity  to  set 
aside  the  judgment.  Barrow  v.  Hunton,  99 
U.  S.  80,  25:  407 

Cited  In  Johnson  v.  Waters,  111  U.  S.  667, 
28  L.  ed.  556,  4  Sup.  Ct.  Rep.  619 — Marshall 
V.  Holmes,  141  U.  S.  597,  35  L.  ed.  873,  12 
Sup.  Ct.  Rep.  62 — Cowley  v.  Northern  P. 
R.  Co.  159  U.  S.  579,  40  L.  ed.  266.  16  Sup. 
Ct.  Rep.  127 — Sahlgard  r.  Kennedy,  1  Mc- 
Crary,  293,  2  Fed.  297 — Smith  v.  Schwed, 
9  Fed.  490 — Pratt  v.  Alhrlght,  10  Blss.  517, 
9  Fed.  638 — Re  Iowa  &  M.  Constr.  Co.  3 
McCrary,  312,  10  Fed.  402 — Oglesby  v.  At- 
trlll,  12  Fed.  228 — Stackhouse  ▼.  Zunts,  4 
Woods,  173,  15  Fed.  482— Filer  v.  Levy,  17 
Fed.  613— Hunt  v.  Fisher,  29  Fed.  806— 
United  States  v.  Norsch,  42  Fed.  418 — Cow- 
ley V.  Northern  P.  R,  Co.  46  Fed.  331 — Cen- 
tral Nat.  Bank  v.  Hazard,  49  Fed.  296 — 
Ralston  v.  Sharon,  51  Fed.  707 — T^dd  v. 
West.  55  Fed.  354 — Pelzer  Mfg.  Co.  v.  Ham- 
burg-Bremen F.  Ins.  Co.  62  Fed.  2 — Furnald 
V.  Glenn,  12  C.  C.  A.  32,  26  U.  S.  App.  202, 
64  Fed.  53 — Graver  v.  Faurot,  64  Fed.  241 
— Oakley  v.  Taylor,  64  Fed.  248— Little 
Rock  Junction  R.  Co.  v.  Burke,  13  C.  C.  A. 
346,  27  U.  8.  App.  736,  66  Fed.  88— Carver 
V.  Jarvis-Conklln  Mortg.  Trust  Co.  73  Fed. 
12 — Massachusetts  Ben.  L.  Asso.  v.  Loh- 
mlUer,  20  C.  C.  A.  278,  46  U.  8.  App.  103. 
74    Fed.    27 — Davenport   v.    Moore,    74    F'ed. 


947 — United  States  v.  Gleason,  78  Fed.  S98 
— McNeil  V.  McNeil.  78  Fed.  835— McDonald 
V.  Sellgman,  81  Fed.  757 — Blythe  v.  Hinck- 
ley, 84  Fed.  254 — Phelps  v.  Mutual  Reserve 
Fund  Life  Asso.  61  L.R.A.  726,  50  C.  C.  A. 
352,  112  Fed.  465— Julian  v.  Central  Trust 
Co.  53  C.  C.  A.  444,  115  Fed.  962— Natloaal 
Surety  Co.  v.  State  Bank,  61  L.R.A.  398,  56 
C.  C.  A.  662,  120  Fed.  598— Kirk  v.  United 
States,  131  Fed.  339 — Elzas  v.  Elzas,  83 
III.  App.  525 — Bledsoe  v.  Krwin,  33  La. 
Ann.  617 — Jackson  v.  Gould,  74  Me.  577 — 
Chappell  V.  Chappell,  86  Md.  544,  39  Atl. 
984 — Kurtz  v.  Philadelphia  &  R.  R.  Co.  187 
Pa.  68,  40  Atl.  988. 

34.  An  independent  suit  in  a  state  court, 
in  which  an  injunction  has  been  granted 
against  the  enforcement  of  a  judgment  of 
such  court,  is  removable  to  a  Federal  circuit 
court,  under  the  removal  act  of  March  3, 
1875,  which  makes  no  exception  in  favor  of 
cases  in  which  an  injunction  has  already 
been  allowed  to  stay  proceedings  in  the 
state  court.  Bondurant  v.  Watson,  103  U. 
S.  281,  26:  447 
Distinguished    In    Phelps    v.    Mutual    Reserve 

Fund  Life  Asso.  61  L.R.A.  727,  50  C.  C. 
A.  352,  112  Fed.  466. 

Cited  in  Lawrence  v.  Morgan's  L.  ft  T.  R.  A 
S.  S.  Co.  121  U.  S.  636,  30  L.  ed.  1019,  7  Sup. 
Ct.  Rep.  1013 — Ridings  v.  Johnson,  128  U. 
S.  224,  32  L.  ed.  405,  9  Sup.  Ct.  Rep.  72 
— Lowndes  v.  Huntington,  153  U.  S.  19,  38 
L.  ed.  618,  14  Sup.  Ct.  Rep.  758— Stack- 
house  V.  Zunts,  4  Woods,  173,  15  Fed.  483 
— Hunt  V.  Fisher,  29  Fed.  805— Richmond 
&  D.  R.  Co.  V.  Findley,  32  Fed.  643 — Kala- 
mazoo Wagon  Co.  v.  Suavely,  34  Fed.  824 
— Ladd  V.  West,  55  Fed.  354— Pelzer  Mfg. 
Co.  V.  Hamburg-Bremen  F.  Ins.  Co.  62  Fed. 
4— Ward  v.  Congress  Constr.  Co.  39  C.  C. 
A.  674,  99  Fed.  603— Eureka  ft  K.  R,  Co. 
V,  California  &  N.  R.  Co.  103  Fed.  898 — 
Ralston  v.  British  ft  American  Mortg.  Co. 
37  La.  Ann.  194 — Edwards  Mfg.  Co.  t. 
Sprague,  76  Me.  62. 

Quo  warranto  and  similar  actions. 

35.  The  writ  of  quo  warranto,  and  the  pro- 
ceeding by  information  in  the  nature  of  quo 
warranto,  having  been  abolished  in  Kansas, 
and  the  remedies  which  were  obtainable  at 
common  law  in  those  forms  being  now  had 
by  a  civil  action,  such  an  action  is  a  civil 
suit,  within  the  act  of  Congress  authorizing 
a  removal  to  Federal  courts.  Ames  v.  Kan- 
sas ex  rel.  Johnstoni  111  U.  S.  449,  4  Sup. 
Ct.  Rep.  437,  28:  482 

Replevin. 

36.  The  right  to  remove  a  suit  from  a 
state  to  a  Federal  circuit  court,  which 
falls  within  the  terms  of  the  removal  act 
of  March  3,  1875,  exists,  although  the  ac- 
tion is  one  of  replevin,  in  which  a  sheriflT 
who  has  levied  on  the  property  of  a  citizen 
of  another  state  is  the  defendant.  Kern 
V.  Huidekoper,  103  U.  S.  485,  26:  354 
Cited  In  Re  Iowa  &  M.  Constr.  Co.  8  McCrary. 

315.  10  Fed.  405— Purdy  T.  Wallace  Muller 
&  Co.  81  Fed.  513. 

Removal  from  office. 

37.  Rev.  Stat.  §  2010,  giving  a  right  of  re- 
moval  to  one  who  is  defeated  or  deprived  of 
his  election,  does  not  provide  for  the  re- 
moval, upon  his  petition,  of  a  suit  against 
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one  m  office,  brought  to  remove  him.  Dubuc- 
let  Y.  Louisiana  ex  rel.  Moncure,  103  U.  S. 
550,  26:  504 

Mandamus. 

38.  An  original  proceeding  for  a  man- 
damus is  not  a  suit  of  a  civil  nature,  with- 
in the  meaning  of  the  removal  act  of  March 
Z,  1875,  and  is  not  removable.  Rosenbaum 
V-  Bauer,  120  U.  S.  450,  7  Sup.  Ct  Rep.  633, 

30:  743 
Cited  In  B redhead  t.  Shoemaker,  11  L.R.A. 
569.  44  Fed.  522 — Ohio  ex  rel.  Columbus  v. 
Columbus  &  X.  R.  Co.  48  Fed.  628 — Wood- 
niff  V.  New  York  &  N.  E.  R.  Co.  59  Conn. 
85.  20  Atl.  17. 

Injunction. 

See  also  supra,  34. 

39.  A  cause  arising  upon  a  petition  for  an 
injunction  to  stay  proceedings  in  a  state 
court  cannot  be  removed  by  the  party  who 
brought  the  suit,  before  the  injunction  is 
granted.  Lawrence  v.  Morgan's  L.  &  T.  R. 
&  SS.  Co.  121  U.  S.  634,  7  Sup.  Ct.  Rep. 
1013,  30:  1018 

Nuisance. 

40.  Where  a  bill  to  declare  a  place  for  the 
sale  of  intoxicating  liquors  as  a  beverage  a 
nuisance,  and  abate  it,  was  removed  to  the 
circuit  court,  on  the  ground  that  the  stat- 
utes under  which  the  proceedings  were  had, 
although  declared  valid  by  the  highest  court 
of  the  state,  were  in  violation  of  the  civil 
rights  law  and  the  Constitution  of  the  United 
States,  a  decree  remanding  the  cause,  as 
presenting  no  Federal  question,  was  affirmed 
bv  a  divided  court.  Schmidt  Bros.  v.  Cobb, 
119  U.  S.  286,  7  Sup.  Ct.  Rep.  1373,  30:  321 
Cited  In  Wagner  v.  Drake,  31  Fed.  855 — Iowa 

V.  Chicago.  B.  &  Q.  R.  Co.  3  L.R.A.  558, 
37  Fed.  502 — Carleton  v.  Rugg,  149  Mass. 
561.  5  L.R.A.  198,  14  Am.  8t.  Rep.  446.  22 
N.  E.  55. 

Interrention. 

See  also  infra,  159,  160. 

41.  Where  parties  applied  to  the  circuit 
court  of  a  county  for  leave  to  intervene  in 
the  original  suit,  and  to  order  an  issue  to 
try  the  right  of  property  seized  upon  execu- 
tion, the  proceeding  is  not  a  suit  such  as 
can  be  removed.  First  Nat.  Bank  v.  Turn- 
bull,   16   Wall.   190,  21:296 

Habeas  corpus. 

42.  A  writ  of  habeas  corpus  is  not  remov- 
able from  a  state  to  a  Federal  circuit  court 
under  the  act  of  March  3,  1875,  §  2,  as  a 
suit  of  a  civil  nature,  since  the  jurisdictional 
amount  cannot  be  in  dispute.  Kurtz  v. 
Moffitt,  115  U.  S.  487,  6  Sup.  Ct.  Rep.  148, 

29:  458 
Cited  in  Smith  ▼.  Whitney,  116  V.  S.  173,  29 
L.  ed.  602.  6  Sup.  Ct.  Rep.  570 — Snow  v. 
United  States,  118  U.  S.  354,  30  L.  ed.  209, 
6  Sup.  Ct.  Rep.  1059 — Rirnsworth  ▼.  Mon- 
tana. 129  U.  S.  Ill,  32  L.  ed.  618,  9  Sup. 
Ct.  Rop.  25.'5 — Lan  Ow  Bew  v.  Tnltod  States, 
144  I'.  S.  58,  36  L.  ed.  344,  12  Sup.  Ct. 
Rep.  517 — South  Carolina  v.  Seymour  (Unlt- 
i»d  States  ex  rel.  South  Carolina  v.  Seymour) 
I.-,:?  r.  S.  357.  38  L.  ed.  744.  14  Sup.  Ct. 
Rep.  871 — Slmms  v.  Slmms,  175  V.  S.  167, 
44  L.  ed.   117,   20  Sup.  Ct.  Rep.  58— Camp- 


bell V.  Waite,  180  U.  S.  685,  45  L.  ed.  709, 
21  Sup.  Ct.  Rep.  920— Brwln  v.  Walsh,  23 
Blatchf.  536,  27  Fed.  581 — Rosenbaum  ▼. 
Supervisors,  28  Fed.  225 — Uuskins  v.  Cincin- 
nati, N.  O.  &  T.  P.  R.  Co.  3  L.R.A.  549,  37 
Fed.  508— Chappell  v.  Chappell,  86  Md.  644, 

39  Atl.  984— State  ex  rel.  Atty.  Gen.  v. 
Frost,  113  Wis.  643,  89  N.  W.  915. 

Criminal  actions. 

See  also  supra,  5. 

43.  Proceedings  before  a  magistrate  to 
commit  a  person  to  jail  or  to  hold  him  to 
bail  to  answer  for  a  crime  are  not  a  com- 
mencement of  the  prosecution  under  Rev. 
Stat.  §  643,  U.  S.  Comp.  Stat.  1901,  p. 
521.  Before  an  indictment  is  found  tliere 
is  no  case  pending  in  the  state  court  that 
can  be  removed.  Virginia  v.  Paul,  148  U. 
S.  107,  13  Sup.  Ct.  Rep.  536,  37:  386 
Cited  In  Post  v.  United  States,  161  U.  S.  587, 

40  L.  ed.  817,  16  Sup.  Ct.  Rep.  611. 

44.  [An  alien's  right  to  remove  to  a  cir- 
cuit court  a  suit  against  him  in  a  state 
court,  under  the  judiciary  act,  §  12,  does 
not  apply  to  a  criminal  proceeding,  or  to 
an  action  where  a  state  is  plaintiff.  Res- 
publica  v.  Cobbet  (Pa.  Sup.  Ct.)  3  Dall. 
467,  1 :  683] 

»  Editorial  note. 

[Removal  of  criminal  causes  into  Federal 
court.  53  L.R.A.  568.] 

c.  Persons  Entitled  to  Removal. 

Because  of  Separable  Controversy,  see  infra, 
163-169. 

Substituted  Party,  see  infra,  203. 

Parties  Required  to  Unite  in  Petition  for  Re- 
moval, see  infra,  270-272. 

Aliens,  see  Aliens,  19. 

See  also  supra,  44;  infra,  174,  179,  245, 
246. 

45.  A  party  who  has  brought  an  action  in 
the  court  of  his  own  state  against  a  citizen 
of  another  state  cannot  remove  the  action 
to  the  United  States  circuit  court,  under 
the  act  of  March  2,  1867.  Hurst  v.  Western 
&  A.  R.  Co.  93  U.  S.  71,  23:805 
Distinguished  In   Duncan  v.   Associated  Press, 

81  Fed.  421. 

46.  Under  the  act  of  Congress  of  March  3, 
1887,  defendants  who  are  residents  of  the 
state  in  the  courts  of  which  the  action  is 
pending^  cannot  remove  the  same  into  the 
circuit  court  of  the  United  States.  Martin 
v.  Snyder,  148  U.  S.  663,  13  Sup.  Ct.  Rep. 
706,  37:  602 
Cited  In  Martin  v.  Baltimore  &  O.  R.  Co.   151 

U.  S.  677,  38  L.  ed.  313,  14  Sup.  Ct.  Rep. 
533 — Gregory  v.  Pike,  15  C.  C.  A.  42,  21 
U.  S.  App.  638,  67  Fed.  847 — Hunter  v. 
Conrad,  85  Fed.  806— Fife  v.  Whittell.  102 
Fed.  539 — Parkinson  v.  Barr.  105  Fed.  84 
—Chappell  V.  Chappell^  86  Md.  544.  39  Atl. 
984. 

47.  Under  the  act  of  March  3,  1875.  when 
the  controversy  about  which  a  suit  in  the 
state  court  is  brouglit  is  between  citizens 
of  one  or  more  st^Ues  on  one  side,  and  citi- 
zens of  other  states  on  the  otlicr  side,  eitlier 
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plaintilTs  or  defendunU  may  remove  the  suit 
to  tlie  circuit  court.  Mever  v.  Delaware  R. 
Constr.  Co.  (Removal  Casea)  100  U.  S. 
457,  25:  593 

died  In  Corbin  v.  Van  Brunt.  105  U.  S.  578, 
26  L.  ed.  1176 — Peninsular  Iron  Co.  v. 
Stone,  121  U.  S.  632,  30  L.  ed.  1020,  7  Sup. 
Ct.  Rep.  1010— Walsh  v.  Memphis,  C.  &  N. 
W.  R.  Co.  2  MeCrary,  159~Chlcago,  St. 
L.  &  N.  O.  R.  Co.  V.  McComb,  17  Blatchf. 
375.  Fed.  Cas.  No.  2,670 — Chester  v.  Chester, 
7  Fed.  5 — Mutual  JL.  Ins.  Co.  v.  Champlin, 
21  Fed.  88— Hazard  v.  Robinson,  21  Fed. 
195 — (^apital  City  Bank  v.  Hodgln,  22  Fed. 
210— Covert  v.  Waldron,  33  Fed.  312 — Bel- 
ding  V.  Gaines,  37  Fed.  820 — Arkansas  Val- 
ley Smelting  Co.  v.  Cowenhoven,  41  Fed. 
451 — La  Page  v.  Day,  74  Fed.  978 — Hutton 
T.  Joseph  Bancroft  &  Sons  Co.  77  Fed.  482 
— Hamilton  v.  Fowler,  83  Fed.  328 — Jarvis 
v.  Crozier,  98  Fed.  755 — ^Marrs  v.  Felton, 
102  Fed.  778— Mexican  Nat.  Coal,  Timber 
&  Iron  Co.  T.  MacDowell,  105  Fed.  268— 
SealK>ard  Air  Line  R.  Co.  v.  North  Carolina 
R.  Co.  123  Fed.  630 — Rochester  German  Ins. 
Co.  v.  Schmidt.  126  Fed.  1003— Laden  v. 
Meek,  65  C.  C.  A.  363,  130  Fed.  879— Clews 
V.  Mumford,  78  Ga.  477,  3  S.  E.  267— Town- 
send  y.  Sykes,  38  La.  Ann.  411 — Mutual  L. 
Ins.  Co.  V.  Allen,  134  Mass.  390 — Goodsell 
?.  Delta  &  P.  Land  Co.  72  Miss.  585,  18  So. 
452 — Mecke  ▼.  Valleytown  Mineral  Co.  122 
N.  C.  798,  29  S.  E.  781. 

48.  The  superintendent  of  insurance  of  a 
state  which  created  an  insurance  company, 
in  whom  its  property  has  vested  by  its 
dissolution,  may  remove  to  the  circuit  court 
a  suit  brouf^lit  in  a  state  court,  by  a  citi- 
zen of  another  state,  against  tlie  company 
before  dissolution.  Life  Asso.  of  America  v. 
Rundle   (Relfe  v.  Rundle)    103  U.  S.  222, 

26:  337 
Cited    in    Baltimore    &    O.    R.    Co.    v.    Koontz, 
104    U.    S.    16,   26    L.   ed.    646— Ooodnow    v. 
Grayson,  5  McCrary,  20,  15  Fed.  4. 

49.  Defendant  is  not  estopped  to  insist  up- 
on its  right  to  remove  a  cause  from  a  state 
court  to  a  Federal  circuit  court  because,  on 
the  day  after  the  right  of  removal  was  made 
to  appear,  its  motion  to  stay  proceedings 
pending  an  appeal  from  an  order  denying  a 
motion  to  set  aside  the  service  of  summons 
was  successfully  argued  in  the  state  court. 
Remington  v.  Central  P.  R.  Co.  198  U.  S.  95, 
25  Sup.  Ct.  Rep.  577,  49:  959 


III,  To  What  Court. 

District  in  which  Suit  shall  be  Brought,  see 

Courts,  V.  c,  7. 
I^gal  Action  not  Removable  to  Equity  Court, 

see  Courts,  861. 

50.  The  removal,  in  all  cases,  is  into  the 
circuit  court  of  the  district  which  embraces 
territorially  the  state  court  in  which  the 
suit  is  pending  at  the  time  of  the  removal, 
without  regard  to  the  place  where  it  origin- 
ated. Hess  V.  Reynolds,  113  U.  S.  73,  5 
Sup.  Ct.  Rep.  377,  28:  927 


IV.  Grounds  for  Removal. 

a.  In  General. 

Transfer  and  Succession  of  Jurisdiction  up- 
on Erection  of  Territory  into  State,  or 
upon  Creation  of  New  Districts  or  Divi- 
sions, see  Courts,  111.  bj  V.  f. 

51.  The  presumption  is  that  the  state 
courts  will  do  what  the  Constitution  and 
laws  of  the  United  States  require;  and  re- 
movals cannot  be  effected  to  the  United 
States  courts  because  of  fear  that  they  will 
not.  Chicago  &  A.  R.  Co.  v.  Wiggins  Ferry 
Co.  108  U.  S.  18,  1  Sup.  Ct.  Rep.  614,  617, 

27:  636 
Cited  in  Shreveport  v.  Cole,  129  U.  S.  42,  32 
L.  ed.  591.  9  Sup.  Ct.  Rep.  210 — New  Or- 
leans v.  Benjamin,  153  U.  S.  424,  38  L. 
ed.  769,  14  Sup.  Ct.  Rep.  905 — Defiance 
Water  Co.  v.  Defiance,  191  U.  S.  191,  48  L. 
ed.  143,  24  Sup.  Ct.  Rep.  63 — Fergus  Falls 
v.  Fergus  Falls  Water  Co.  19  C.  C.  A.  215. 
36  U.  S.  App.  480,  72  Fed.  876— Crystal 
Springs  Land  &  Water  Co.  v.  Los  Angeles, 
82  Fed.  123 — McCain  v.  Des  Moines.  84 
Fed.  730— Nashville.  C.  &  St.  L.  R.  v.  Tay- 
lor, 86  Fed.  173 — California  Oil  &  Gas  Co. 
T.  Miller,  96  Fed.  21. 

52.  The  cause  of  action  for  removal  pur- 
poses is  the  subject-matter  of  the  contro- 
versy, and  that  is,  for  all  purposes  of  the 
suit,  whatever  the  plaintiff  declares  it  to  be 
in  his  pleadings.  Connell  v.  Smiley,  156  U. 
S.  335,  15  Sup.  Ct.  Rep.  353,  39:  443 
Cited  in  Powers  v.  Chesapeake  &  O.  R.  Co.  169 

U.  S.  97,  42  L.  ed.  075,  18  Sup.  Ct.  Rep. 
264— Chesapeake  &  O.  R.  Co.  ▼.  Dixon.  179 
U.  S.  138,  45  L.  ed.  125,  21  Sup.  Ct.  Rep. 
67 — Creagh  v.  Equitable  Life  Assur.  Soc.  88 
Fed.  3— Winston  v.  Illinois  C.  R.  Co.  Ill 
Ky.  959.  55  L.R.A.  604,  65  S.  W.  13— Smith 
T.  Day,  39  Or.  534.  64  Pac.  812. 

h.  Citizenship. 

When  Separable  ControA^ersv  Exists,  see  in- 
fra, 103,  109-111,  12l'  124,  125,  128, 
134,  140,  148,  162,  163,  156,  167,  166, 
167. 

Removal  for  Prejudice  or  Jxical  Influence,  see 
infra,   175-183. 

Trying  Question  of  Citizenship  in  Ffderal 
Court,  see  infra,  291. 

Burden  of  Proving  Citizenship,  see  infra, 
294. 

Showing  Citizenship  in  Proceedings  to  Re- 
move, see  infra,  305-316. 

Time  for  Removal,  see  infra,  345,  347,  354, 
368,  369,  371,  379,  386. 

Remanding  Cause  to  State  Court  after  Re- 
moval, see  infra,  481,  484. 

Finality  of  Decision  of  Circuit  Court  of  Ap- 
peals as  to,  see  Appeal  and  Error,  744. 

What  Court  has  Jurisdiction  on  Appeal,  see 
Appeal  and  Error,  904. 

Error  in  Removing  where  Diverse  Citizen- 
ship Ticking,  see  Appeal  and  Error, 
4976. 

Citizenship  Avith  Respect  to  Jurisdiction  in 
General,  see  Courts,  V.  c,  3. 

Repeal  of  Statute  as  to.  see  Statutes,  635. 

See  also  supra,  9,  23.  25,  27,  29-31,  44;  infra, 
258,  474;  Judgment,  720. 

52n.  U.  S.  Rev.  Stat.  §  639,  subdiv.  2,  con- 


REMOVAL  OF  CAUSES,  IV.  b. 


5063 


ceming  removal  of  causes  by  one  citizen  of 

a  state  against  another  citizen  of  the  state 

and    an    alien   or   citizea   of   another   state, 

was  repealed  bv  the  act  of  1875.    Holland  ▼. 

Chambers,   110  U.   S.   59,   3   Sup.   Ct.   Rep. 

427,  28:  70 

Cited  in   Ay  era  ▼.  Watson,   113  U.   8.   597.  28 

L.  ed.  1094.  5  Sup.  Ct.  Rep.  641— Baltimore 

h  O,  n.  Co.  ▼.  Bates,   119  U.   S.  467,   30  L. 

ed.  438,  7  Sup.  Ct.  Rep.  285. 

63.  An  alien  nonresident  can  no  longer 
claim  the  privilege,  under  U.  S.  Rev.  Stat. 
I  639  (U.  S.  Comp.  Stat.  1901,  p.  520), 
subsec.  1,  of  removing  to  a  Federal  circuit 
court  an  action  commenced  against  him  in  a 
fitate  courts  since  the  enactment  of  the  acts 
of  March  3,  1875  (18  Stat,  at  L.  470,  chap. 
137,  U.  S.  Comp.  Stat.  1901,  p.  508), March 
3,  1887  (24  Stat,  at  L.  552,  chap.  373),  and 
August  13,  1888  (25  Stat,  at  L.  433,  chap. 
S66,  U.  S.  Comp.  Stat.  1901.  p.  508).  O'Gon- 
or  V.  Texas,  202  U.  S.  501,  26  Sup.  Ct.  Rep. 
726,  50:  1120 

54.  "Residence"  and  "citizenship"  are  not 
synonymous,  within  the  requirement  of  di- 
verse citizenship  for  removal  of  causes. 
Cameron  v.  Hodges,  127  U.  S.  322,  8  Sup. 
Ct.  Rep.  1154.  32:  132 
Cited   in   Danahj'  y.  National   Bank.   12   C.    C. 

A.  76.  24  U.  S.  App.  351.  64  Fed.  149— 
Blair  V.  Silver  Peak  Mines,  93  Fed.  335. 

55.  The  citizenship  of  the  parties  as  per- 
Bons,  and  not  their  citizenship  as, executors, 
famished  the  test  of  the  right  to  remove 
a  cause,  under  the  act  of  1867,  from  a  state 
to  a  Federal  circuit  court.  Amory  v.  Amory, 
95  U.  S.  186,  24:  428 
Cited    In    Little   York    Gold-Washing   &    Water 

Co.  V.  Keyes.  96  U.  S.  202,  24  L.  ed.  658— 
Continental  L.  Ins.  Co.  v.  Rhoads,  119  U. 
S.  240.  30  L.  ed.  381,  7  Sup.  Ct.  Rep.  193 
— Wehl  V.  Wald,  17  Blatchf.  345,  Fed.  Cas. 
No.  17,356 — Cooke  v.  Sellgman,  17  Blatchf. 
458.  7  Fed.  268 — Goodnow  v.  Grayson,  5 
McCrary,  20,  15  Fed.  4 — Brisonden  v.  Cham- 
berlain. 53  Fed.  310— Fife  v.  Whlttell,  102 
Fed.  539 — nandley  v.  Chadlck,  109  Ala. 
588.  19  So.  845 — Miller  v.  Sunde,  1  N.  D. 
4,  44  N.  W.  801. 

56.  A  suit  which,  by  reason  of  the  non- 
residence  of  both  parties,  could  not  have 
been  brought  in  the  Federal  circuit  court  in 
the  first  instance,  cannot  be  removed  to  that 
court  from  a  state  court,  under  the  acts  of 
March  3,  1887  (24  Stat,  at  L.  552,  chap. 
373),  and  August  13,  1888  (25  Stat,  at  L. 
433,  chap.  866,  U.  S.  Comp.  Stat..  1901,  p. 
508),  on  the  ground  of  diverse  citizenship, 
at  least  where  the  plaintiff  resists  such 
removal,  even  if  the  consent  of  both  parties 
could  confer  jurisdiction.  Re  Wisner,  203 
U.  S.  449,  27  Sup.  Ct.  Rep.  150,        51 :  264 

57.  A  suit  removable  from  a  state  court  on 
the  ground  of  citizenship  must  be  one  com- 
menced by  a  citizen  of  the  state  in  which 
the  suit  is  brought,  by  process  served  upon 
a  defendant  who  is  a  citizen  of  another 
state,  and  who,  if  he  does  not  elect  to  re- 
XBOve,  is  bound  to  submit   to  the  jurisdic- 


tion ol  the  state  court.     West  T.  Aurora,  6 
Wall.    139,  18:  819 

DittinguUhed  1b  Clarkson  v.  Manson.  18 
Blatchf.  449,  4  Fed.  262. 

Cited  to  First  Nat.  Bank  r.  Turnbnll.  16  Wall. 
195,  21  L.  ed.  296 — Sewlnjf  Mnch.  Cos  Caso 
(Grovet  &  B.  Sewing  Mach.  Co.  v.  Florence 
SewlnjT  Mach.  Co.)  18  Wall.  675,  21  U  ed. 
918— New  York,  L.  B.  &  W.  R.  Co.  v.  Estill, 
147  U.  S.  611,  37  L.  ed.  303,  13  Sup.  Ct. 
Rep.  444 — Pettus  v.  Georgia  R.  &  Bkg.  Co. 
%  Woods,  626,  Fed.  Cas.  No.  11,048— Web- 
ber V.  Humphreys,  5  Dill.  225,  Fed.  Cas.  No. 
17,320 — La  Montague  y.  T.  W.  Harvey  Lum- 
ber Co.  44  Fed.  646 — Waco  Hardware  Co. 
v.  Michigan  Stove  Co.  33  C.  C.  A.  513.  63 
U.  8.  App.  396,  91  Fed.  292 — Ward  v.  Con- 
gress Constr.  Co.  39  C.  C.  A.  674,  99  Fed. 
602 — Jackson  v.  Gould,  74  Me.  577 — Dii 
Vlvier  V.  Hopkins,  116  Mass.  128,  17  Am. 
Rep.  141 — Stlnson  v.  St.  Paul,  S.  &  T.  F. 
R.  Co.  20  Minn.  493,  Gil.  446. 

Kdltorlal  notes. 

For  diverse  citizenship.   25:  593;  36:  346; 

36:  528 

Corporations  grenerally. 

Corporation  as  Necessary  Party,  see  in- 
fra, 72-74. 

Removal  for  Prejudice  or  Local  Influ- 
ence, see  infra,  181. 

Suit  against  Federal  Corporation,  see  in- 
fra, 216-221. 

Sufficiency  of  Showing  of  Citizenship, 
see  infra,  314,  315. 

58.  A  Maryland  corporation,  by  taking 
from  a  Virginia  corporation,  with  the  assent 
of  Virginia,  a  lease  of  a  railroad  in  Virginia, 
did  not  make  itself  a  corporation  of  Vir- 
ginia. When  sued  in  a  state  court  of  Vir- 
ginia by  a  citizen  of  that  state,  it  could, 
as  a  corporation  of  Maryland,  remove  the 
cause  to  the  United  States  circuit  court. 
Baltimore  &  0.  R.  Co.  v.  Koontz,  104  U.  S. 
5,  26:  643 

59.  A  railroad  corporation  of  one  state, 
which  is  also  created  a  corporation  of  an- 
other state,  cannot  remove  into  the  circuit 
court  of  the  United  States  a  suit  brought 
against  it  in  a  court  of  the  latter  state  by 
a  citizen  of  that  state.  Gerling  v.  Baltimore 
&  O.  R.  Co.  (Martin  v.  Baltimore  &  O.  R. 
Co.)      151  U.  S.  673,  14  Sup.  Ct.  Rep.  533, 

38:  311 
Cited  In  Western  &  A.  R.  Co.  v.  Roberson,  9 
C.  C.  A.  656,  22  U.  S.  App.  187,  61  Fed. 
596 — Howard  v.  Gold  Reefs,  102  Fed.  658 — 
Knott  V.  Evening  Post  Co.  124  Fed.  358 — 
Goodwin  V.  New  York,  N.  H.  &  H.  R.  Co.  124 
Fed.  361 — Duncan  v.  St.  Louis,  I.  M.  &  S. 
R.  Co.  49  La.  Ann.  1703,  22  So.  924 — Mathls 
V.  Southern  R.  Co.  63  S.  C.  258,  31  S.  E. 
240. 

60.  A  railroad  company  incorporated  in  a 
state  in  whose  courts  it  is  sued  by  a  citi- 
zen thereof  cannot  obtain  a  removal  into  the 
United  States  circuit  court,  although  it  was 
previously  incorporated  in  another  state. 
Memphis  k  C.   R.   Co.  v.  Alabama   use  of 
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Jackson  Ceunty,  107  U.  S,  581,  2  Sup.  Ct, 
Rep.   432,  27:  518 

DistiHgttiahcd  In  Western  k  A.  It.  Co.  r.   Rob- 

ersoB,   9   C.   C.   A.   653,   22   U.   S.   App.    187, 

61  Fed.  599. 

Cited  in  New  England  Mut.  L.  Tm.  C#.  v. 
Woodworth,  111  U.  S.  147.  28  L.  ed.  382,  4 
Sup.    Ct.    Rep.    304 — Goodlett    v.    LouisrlHe 

6  N.   R.  Co.   122  U.  S.  404,  30  L.  ed.   1232, 

7  Sup.  Ct.  Rep.  1254 — Martin  v.  Baltimore 
&  O.  R.  Co.  (Gerling  ▼.  Baltimore  &  O.  R. 
Co.)  151  U.  S.  677,  38  L.  ed.  313.  14  Sup. 
Ct.  Rep.  533 — St.  Louis  &  S.  P.  R.  Co.  y. 
James.  161  U.  L.  559,  40  L.  ed.  807,  16 
Sup.  Ct.  Rep.  621 — St.  Joseph  &  G.  I.  R. 
Co.  V.  Steele.  167  U.  S.  664,  42  L.  ed.  317, 
17  Sup.  Ct.  Rep.  925 — Louisville.  N.  A.  & 
C.  R.  Co.  V.  LouisTlUe  Trust  Co.  174  U. 
S.  562,  43  L.  ed.  1087,  19  Sup.  Ct.  Rep. 
817 — Overman  Wheel  Co.  v.  Pope  Mfg.  Co. 
46  Fed.  578 — Markwood  v.  Southern  R.  Co. 
65  Fed.  823 — Central  Trust  Co.  v.  Chat- 
tanooga R.  &  C.  R.  Co.  68  Fed.  693 — Louis- 
ville Trust  Co.  v.  Louisville,  N.  A.  &  C. 
R.  Co.  22  C.  C.  A.  392,  43  U.  S.  App.  550, 
75  Fed.  447— Smith  v.  New  York,  N.  H.  & 
H.  R.  Co.  96  Fed.  507— Howard  v.  Gold 
Reefs,  102  Fed.  658 — Goodwin  v.  New  York, 
N.  H.  &  H.  R.  Co.  124  Fed.  360— Dodd  v. 
Louisville  Bridge  Co.  130  Fed.  196 — Kahl 
V.  Memphis  &  C.  R.  Co.  95  Ala.  341,  10 
So.  661 — Georgia  &  A.  R.  Co.  v.  Stollen- 
werck,  122  Ala.  543,  25  So.  258 — Angler  v. 
East  Tennessee,  V.  &  G.  R.  Co.  74  Ga.  641 — 
Baltimore  &  O.  Teleg.  Co.  v.  Morgan's  Louisi- 
ana &  T.  R.  &  S.  S.  Co.  37  La.  Ann.  888 — 
Duncan  v.  St.  Louis,  I.  M.  &  S.  R.  Co.  49 
La.  Ann.  1703,  22  So.  924 — Moody  v.  Shaw, 
173  Mass.  378,  53  N.  E.  891 — Debnam  v. 
Southern  Bell  Teleph.  &  Teleg.  Co.  126  N. 
C.  844,  65  L.R.A.  921,  36  S.  E.  269— Cal- 
vert V.  Southern  R.  Co.  64  S.  C.  145,  41  S. 
E.  963 — Wilson  v.  Southern  R.  Co.  64  S. 
C.  135,  36  S.  E.  701— Holland  v.  Mobile  & 
O.  R.  Co.  16  Lea.  418 — Mobile  &  O.  R.  Co. 
V.  Barnhill,  91  Tenn.  398,  30  Am.  St.  Rep. 
889,  19  S.  W.  21 — Rece  v.  Newport  News  & 
M.  Valley  Co.  32  W.  V«.  171,  3  L.R.A.  675,  9 
S.  E.  212. 

61.  An  action  by  a  citizen  of  a  state 
against  a  foreign  corporation  doing  business 
therein  under  a  license  is  removable.  Good- 
lett V.  Louisville  &  N.  R.  Co.  122  U.  S.  391, 
7  Sup.  Ct.  Rep.  1254,  30:  1230 

62.  A  railroad  corporation  carrying  on 
business  in  a  state  in  which  it  is  merely  li- 
censed, but  not  reincorporated,  is  a  nonresi- 
dent for  the  purpose  of  removal  of  a  suit  to 
a  Federal  court.  Gerling  v.  Baltimore  &  O. 
R.  Co.  (Martin  v.  Baltimore  &  O.  R.  Co.) 
151  U.  S.  673,  14  Sup.  Ct.  Rep.  533,  38:  311 
Cited  in  Markwood  v.  Southern  R.  Co.  65  Fed. 

825 — Willson  v.  Winchester  ft  P.  R.  Co.  41 
C.  C.  A.  218,  99  Fed.  644— SIdway  v.  Mis- 
souri Land  ft  Live-Stock  Co.  101  Fed.  488— 
Madisonvllle  Traction  Co.  v.  St.  Bernard 
Min.  Co.  130  Fed.  791— Parker  v.  Vander- 
bllt.  136  Fed.  249— Com,  v.  East  Tennessee 
Coal  Co.  97  Ky.  245,  30  S.  W.  618. 

—  Kditorial  note. 

[Citizenshi])  and  residence  of  corporation. 
14  L.R.A.  184.] 

When  citizenship  test  applies. 

See  also  infra,  89,  269. 

63.  Tlie  citizenship  of  the  plaintiff  at  the 
commencement  of  the  suit,  aad  not  his  citi- 


zenship at  the  date  of  the  petition  f<H  re- 
moval,  furnished   the   test  of   the   right   to 
remove  a  cause  from  a  state  to  a  Federal 
circuit,  under  the  judiciary  act  of  1789,  §12, 
which  provides  that  if  a  svit  he  commenced 
by  a  citizen  of  the  state  in  which  tbe  suit 
h  brought,  against  a  citizen  of  another  state, 
the  defendant,   when  he  enters  his  appear- 
ance, mAy  petition  for  ita  removal.    Phcenix 
Ins.  Co.  v.  Pechner,  95  U.  S.  183,     24:  427 
Cited   in    Little    York    Gold-Washing   &   Water 
Co.  V.  Keyes,  96  U.  S.  202,  24  L.  ed.  658 — 
Yulce  V.  Vose,   99  U.   S.  546,  25   L.  ed.  357 
— Bondurant  v.    Watson,   103  U.   8.  285,   26 
L  ed.  449 — Gibson  v.  Bruce,  108  U.  S.  562, 
27  L.  ed.   825,  2   Sup.   Ct.   Rep.   873~-Stone 
V.  South  Carolina,  117  U.  S.  432,  29  L.  ed. 
962,  6  Sup.  Ct,  Rep.  799— Houser  v.  Clayton. 
3  Woods,  276,  Fed.  Cas.  No.  6,739 — Jackson 
V.   Mutual   L.   Ins.   Co.   3   Woods,   416,    Fed. 
Cas.    No.    7,141 — McLean    v.    St.    Paul    k   C. 
R.  Co.  16  Blatchf.  311,  Fed.  Cas.  No.  8.892 
— Rawle  V.  Phelps.  2   Flipp.  472.  Fed.  Ca«. 
No.  11.588 — Curtin  v.  Decker,  6  Fed.  386 — 
Woolrldge  v.  McKenna,  8  Fed.  677 — Bmce  v. 
Gibson,  9  Fed.  541 — Glover  v.  Shepperd.  11 
Biss.   674,    15    Fed.   835 — Miller   v.    Chicago, 
B.  k  Q.  R.  Co.  3  McCrary,  461,  17  Fed.  97 — 
Hancock  v.  Ilolbrook,  27  Fed.  402 — La  Mon- 
tague V.  T.  W.  Harvey  Lumber  Co.  44  Fed. 
647— Ex   parte  Jones,   66   Ala.   206 — Nye   v. 
Northern  C.  R.  Co.  24  Hun,  557, 

64.  A  suit  cannot  be  removed  from  a 
state  to  a  Federal  circuit  court  on  the 
ground  of  the  citizenship  of  the  parties, 
under  the  act  of  March  3,  1:875,  unless  the 
plaintiff  and  defendant  were  citizens  of  dif- 
ferent states  at  the  time  when  the  suit  was 
brought  as  well  as  at  the  time  when  the 
petition  for  removal  was  filed.  Gibson  v. 
Bruce,  108  U.  S.  561,  2  Sup.  Ct.  Rep.  873, 

27*  825 
Houston  &  T.  C.  R.  Co.  v.  Shirley,  111   U. 
S.  358,   4   Sup.  Ct.  Rep.   472,        28:  455 
Smith  V.  Akers  (Akers  t.  Akers)  117  U.  S. 
197,   6   Sup.   Ct.  Rep.   669,  29:  888 

Mansfield,  C.  k  L.  M.  R.  Co.  v.  Swan,  111 
U.  S.  379,  4  Sup.  Ct.  Rep.  510,     28:  482 
Stevens  v.  Nichols,  130  U.  S.  230,  9  Sup.  Ct. 
Rep.  518,  32:  914 

Cited  In  Houston  ft  T.  C.  R.  Co.  v.  Shirley,  111 
U.  S.  360.  28  L.  ed.  456.  4  Sup.  Ct.  Rep. 
472— Mansfield,  C.  ft  L.  M.  R.  Co.  v.  Swan, 
111  U.  S.  382,  28  L.  ed.  463.  4  Sup.  Ct.  Rep. 
510 — Akers  v.  Akers  (Smith  v.  Akers)  117 
II.  S.  198,  29  L.  ed.  888.  6  Sup.  Ct.  Rep. 
609— Stevens  v.  Nichols,  130  U.  8.  232,  32 
L.  ed.  915,  9  Sup.  Ct.  Rep.  518— Koenigs- 
berger  v.  Richmond  Silver  Min.  Co.  158  U. 
S.  50,  39  L.  ed.  892.  15  Sup.  Ct.  Rep.  751 — 
Great  Southern  Fire  Proof  Hotel  Co.  t. 
Jones,  177  I^  S.  454,  44  L.  ed.  844,  20  Sop. 
Ct.  Rep.  690 — Kinney  v.  Columbia  Sav.  k 
L.  Asso.  191  U.  S.  81,  48  L.  ed.  105,  24 
Sup.  Ct.  Rop.  33 — FrelluRhuysen  v.  Baldwin, 
22  Blatchf.  1,  19  Fed.  49— MacNaughton  t. 
South  Pacific  Coast  R.  Co.  10  Sawy.  113,  19 
Fed.  881— Gudger  v.  Western  North  Carolina 
U.  Co.  21  Fed.  82 — Endy  v.  Commercial  P. 
Ins.  Co.  24  Fed.  G57 — Goodnow  v.  DoUiver.  28 
Fed.  470--Schnadlg  v.  Flescher,  29  Fed, 
46.'>— Hone  v.  Dillon,  29  Fed.  466— Moore 
V.  Kdffefield,  32  Fed.  500— Richmond  ft  D. 
R.  Co.  V.  Flndley.  32  Fed.  642— Seddon  t. 
Virginia,  T.  ft  C.  Steel  ft  1.  Co.  1  L.R.A. 
100.  ,36  Fod.  S-  -Jarboo  v.  Templer,  .18  Fed. 
217 — La  Montagne  v.  T.  W.  Harvey  Lumber 
Co.    44    B'ed.    647— Burnham    v.    First    Nat. 
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Bank,  3  C.  C.  A.  489,  10  U.  S.  App.  485. 
53  Fed.  165 — Craswell  v.  Belanger,  G  C.  C. 
A.  3.  15  r.  S.  App.  104,  56  Fed.  530 — Olds 
WftiTDD  Works  V.  Benedict,  14  C.  C.  A.  289, 
32  U.  S.  App.  116,  67  Fed.  4— Foster  v. 
Paragould  Southeastern  R.  Co.  74  Fed.  273 
— ^Farmers*  &  M.  Nat.  Bank  v.  Schuster,  29 
C.  C.  A.  654,  52  U.  S.  App.  612,  86  Fed. 
165 — German  Sav.  &  L.  Soc.  v.  Dormitzer, 
53  C.  C.  A.  640,  116  Fed.  472— Kidder  v. 
Northwestern  Mut.  L.  Ins.  Co.  117  Fed. 
999 — Huntington  r.  PInney,  126  Fed.  238 
— Utah-Nevada  Co.  v.  De  Lamar,  66  C.  C. 
A.  187,  133  Fed.  121 — Green  t.  Heaston, 
154  Ind.  130,  56  N.  E.  87 — Dnncan  v.  St. 
Louis,  I.  Bf.  &  S.  R.  Co.  49  La.  Ann.  1702, 
22  So.  024 — Amy  T.  Manning,  144  Mass. 
154,  10  N.  E.  737 — Herndon  v  Lancashire 
Ins.  Co.  (Herndon  v.  Aetna  F.  Ins.  Co.)  107 
N.  C.  103.  10  L.R.A.  54,  12  S.  E.  240— 
Blackwell  v.  Lynchburg  &  D.  R.  Co.  107 
N.  C.  219.  12  8.  E.  133— Lawson  v.  Rich- 
mond k  D.  R.  Co.  112  N.  C.  398,  17  S.  E. 
169 — Baird  v.  Richmond  &  D.  R.  Co.  113 
N.   C.  608.   18   S.  E.  698. 

65.  A  case  n  not,  in  law,  removed  from  the 
state  court  upon  the  ground  that  it  involves 
a  controversy  between  citizens  of  different 
states,  unless  at  the  time  the  application 
for  removal  is  made  the  record,  upon  its 
face,  shows  it  to  be  one  that  is  removable. 
Crehore  v.  Ohio  &  M.  R.  Co.  131  U.  S.  240, 
9  Sup.  Ct.  Rep.  692,  33:  144 
Stevens  v.  Nichols,   130  U.   S.  230,  9   Sup. 

Ct.  Rep.  518,  32:  914 

Kellam  v.  Keith,  144  U.  S.  568,  12  Sup.  Ct. 
Rep.  922,  36:  544 

Cited  in  ToanK  v.  Parker  (Young  v.  Ewart) 
132  U.  S.  271,  33  L.  ed.  353,  10  Sup.  Ct. 
Bep.  75 — La  Confiance  Compagnie  Anonyme 
D'Araura^ce  v.  Hall,  137  U.  S.  62,  34  L. 
ed.  573,  11  Sup.  Ct.  Rep.  5 — Virginia  v. 
Paul,  148  IT.  S.  122,  37  L.  ed.  392,  13  Sup. 
Ct.  Rep.  536 — Dowell  v.  Applegate,  152 
U.  S.  336,  38  L.  ed.  467,  14  Sup.  Ct.  Rep. 
611 — Koenigsberger  v.  Richmond  Silver  Min. 
Co.  158  TJ.  S.  50,  39  U  ed.  892,  15  Sup. 
Ct.  Rep.  751 — Mattingly  v.  Northwestern 
Virginia  R.  Co.  158  U.  S.  56,  39  L.  ed.  895, 
15  Sop.  Ct.  Rep.  725 — Powers  v.  Chesapeake 
Jk  O.  R.  Co.  169  U.  S.  101.  42  L.  ed.  676, 
18  Sap.  Ct.  Rep.  264 — Ladd  v.  West,  55  Fed. 
355 — Southern    Exp.    Co.    v.   Todd,    5    C.    C. 

A.  434,  12  U.  S.  App.  351,  56  Fed.  105— 
8t.  Louis,  I.  M.  h  S.  R.  Co.  v.  Newcom,  6 
C.  C.  A.  173,  12  II.  S,  App.  503,  56  Fed. 
953 — Powers  v.  Chesapeake  &  O.  R.  Co.  65 
Fed.  132 — Baltimore  &  O.  R.  Co.  v.  Mc- 
Laughlin, 19  C.  C.  A.  555,  43  U.  S.  App. 
181.  73  Fed.  522— Derter,  H.  &  Co.  v.  Say- 
ward,  84  Fed.  299 — Tremper  v.  Schwabacher, 
84  Fed.  414 — Johnson  v.  Wells,  F.  &  Co. 
91  Fed.  3 — Green  v.  Heaston,  154  Ind.  128, 
56  N.  E.  87 — Duncan  v.  St.  Louis,  I.  M. 
A  8.  R.  Co.  49  La.  Ann.  1702.  22  So.  929 
— Lawson  v.  Richmond  &  D.  R.  Co.  112  N. 
C.   398,    17   S.   E.   169 — Springs  v.   Southern 

B.  Co.  130  N.  C.  199,  41  S.  E.  100. 

Nominal  or  formal  parties. 

66.  The  union  with  the  real  parties  to  the 
litigation  of  formal  or  nominal  parties,  or 
parties  without  interest,  such  as  mere  agents 
or  attorneys,  after  the  real  parties  have 
appeared  and  defended,  cannot  defeat  the 
right  to  removal  to  a  Federal  circuit  court 
if  the  citizenship  or  character  of  the  real 


parties   be  such   as  to  sustain   the   Federal 
jurisdiction.     Wood  v.  Davis,  18  How.  467. 

15:  460 
Cited  in  Wilson  v.  Oswe^^o  Twp.  151  U.  S.  64, 
38  L.  ed.  74,  14  Sup.  Ct.  Rep.  250— Blaclc- 
bum  v.  Portland  Gold  MIn.  Co.  175  U.  8. 
575,  44  U  ed.  279.  20  Sup.  Ct.  Rop.  222— 
Akerly  v.  Vilas,  2  Biss.  114,  1  Abb.  (U.  S.) 
288,  Fed.  Cas.  No.  119— Chester  v.  Wellford. 
2  Flipp,  353,  Fed.  Cas.  No.  2,662— New 
Jersey  Zinc  Co.  v.  Trotter,  17  Am.  L.  Reg. 
N.  S.  381,  Fed.  Cas.  No.  10.167— I'ond  v. 
Vermont  Valley  R.  Co.  12  Blatchf.  290.  Fed. 
Cas.  No.  11,265 — Sands  v.  Smith,  1  Dill.  294, 

1  Abb.  (U.  S.)  372,  Fed.  Cas.  No.  12.305 
— Taylor  v.  Rockefeller,  18  Am.  L.  Reg.  N.  S. 
305,  Fed.  Cas.  No.  13,802 — Ruckman  r. 
Ruckman,  1  Fed.  591 — Foss  v.  First  Nat. 
Bank,  1  McCrary,  477.  3  Fed.  187— Good- 
new  V.  Litchfield,  4  McCrary,  216 — McUcnij 
V.  New  York,  P.  &  O.  R.  Co.  25  Fed.  68 — 
Sioux  City  &  D.  M.  R.  Co.  v.  Chicago.  M. 
&  St.  P.  R.  Co.  27  Fed.  772— Fisk  v.  Henarle, 
32  Fed.  422 — Brown  v.  Murray  Nelson  & 
Co.  43  Fed.  617 — Myers  v.  Murray,  N.  & 
Co.  11  L.R.A.  217,  43  Fed,  606 — Overman 
Wheel  Co.  v.  Pope  Mfg.  Co.  46  Fed.  577 — 
Dow  V.  Bradstreet  Co.  46  Fed.  826 — Good- 
now  V.  Litchfield,  47  Fed.  753 — New  York 
Constr.  Co.  v.  Simon,  53  Fed.  4 — Carver  v. 
Jarvis-Conklln  Mortg.  Trust  Co.  73  Fed.  12 
— Scoutt  V.  Keck.  20  C.  C.  A.  108,  36  U. 
S.  App.  586,  73  Fed.  905— Deere  v.  Chicago, 
M.  &  St.  P.  R.  Co.  85  Fed.  879— SIdway  v. 
Missouri  Land  &  Live  Stock  Co.  116  Fed. 
386 — Seaboard  Air  Line  R.  Co.  v.  North 
Carolina  R.  Co.  123  Fed.  630 — Groel  v. 
United  Electric  Co.  132  Fed.  254 — Boat- 
men's Bank  v.  Frltzlen,  68  C.  C.  A.  298, 
135  Fed.  658 — Bryant  v.  Rich,  106  Mass. 
192,  8  Am.  Rep.  311 — Taylor  v.  Rockefeller, 
35  Phila.  Leg.  Int.  284— -Taylor  v.  Rocke- 
feller, 6  W.  N.  C.  286— Pugsley  v.  Freed- 
man's  Sav.  &  T.  Co.  2  Tcnn.  Ch.  137 — 
Smith  V.  St.  Louis  Mut.  L.  Ins.  Co.  2  Tenn. 
Ch.  664 — Washington,  A.  &  G.  R.  Co.  v. 
Alexandria  &  W.  R.  Co.  19  Gratt.  605,  100 
Am.  Dec.  710 — Smith  v.  Ford,  48  Wis.  145, 

2  N.  W.  134. 

67.  Defendants  who  were  made  formal  de- 
fendants, but  who  occupy  substantially  the- 
position  of  mere  garnishees,  although  citi- 
zens of  the  same  state  with  the  plaintiffs, 
will  not  prevent  the  real  defendants,  who  are 
citizens  of  another  state,  from  obtaining  a 
removal.  Bacon  v.  Rives,  106  U.  S.  99,  1 
Sup.  Ct.  Rep.  3,  27:  69 

Distinguished  In  Moore  v.  Los  Angeles  Iron  & 

Steel  Co.  89  Fed.  77. 

Cited  in  Wilson  v.  Oswego  Twp.  151  U.  S.  64,. 
38  L.  ed.  74,  14  Sup.  Ct.  Rep.  259 — Bates  v. 
New  Orleans.  B.  R.  &  V.  R.  Co.  16  Fed.  294 
— Mills  V.  Central  R.  Co.  20  Fed.  452— 
McHenry  v.  New  York,  P.  &  O.  R.  Co.  25 
Fed.  68 — First  Nat.  Bank  v.  Merchants* 
Bank,  2  L.R.A.  470,  37  Fed.  658 — May  v. 
St.  John,  38  Fed.  771 — Brown  v.  Murray 
Nelson  &  Co.  43  Fed.  617 — Dow  v.  Brad- 
street  Co.  46  Fed.  820 — Reeves  v.  Corning, 
51  Fed.  778 — New  York  Constr.  Co.  v.  Simon, 
53  Fed.  4 — Carver  v.  Jarvis-Conklin  Mortff. 
Trust  Co.  73  Fed.  12—  Scoutt  v.  Kock.  20 
C.  C.  A.  108,  36  U.  S.  App.  586.  73  Fed. 
903 — Deere  v.  Chicago,  M.  &  St.  P.  R.  Co. 
85  Fed.  879 — Lake  Street  Kiev.  R.  Co.  v. 
Zlegler,  39  C  C.  A.  438.  99  Fed.  121 — 
Higgins  V.  Baltimore  &  O.  R.  Co.  99  Fed.  641 
— r(>rson  V.  Illinois  C.  R.  Co.  118  Fed.  344 
— Wllllard  V.  Spartanburg,  U.  &  C.  R.  Co. 
124    Fed.    802 — Wlrgman    v.    Persons,    62    C^ 
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C.  A.  67,  126  Fed.  4o3— Groel  v.  United 
Electric  Co.  132  Fed.  254 — Boatmen's  Bank 
V.  Frltzlen,  68  C.  C.  A.  296,  135  Fed.  658— 
Home  V.  Boston  &  M.  R.  Co.  62  N.  II.  455 — 
HIggins  T.  Baltimore  &  O.  R.  Co.  30  Pittsb. 
L.  J.  N.  S.  207 — Insurance  Cos.  v.  Carrier 
Cos.  91  Tenn.  540,  10  S.  W.  755. 

68.  Where  all  the  defendants  unite  in  de- 
fending the  acts  complained  of,  and  in  deny- 
ing the  illegality  and  fraud  charged  against 
them,  including  a  corporation,  the  corpora- 
tion cannot  be  regarded,  for  the  purpose 
of  sustaining  a  removal  to  a  federal  court 
for  alleged  diversity  of  citizenship,  as  a 
merely  formal  party  to  the  suit,  or  as  a 
party  in  the  same  interest  with  the  plain- 
tiflfs,  but  is  rightly  and  necessarily  made  a 
defendant.  Central  R.  Co.  v.  Mills,  113  U. 
S.  249,  5  Sup.  Ct.  Rep.  456,  28:  949 
DistinguUfied  In  Hamilton  ▼.   Savannah,   F.  & 

W.  R.  Co.  49  Fed.  420. 

Cited  In  MacGlnnlss  y.  Boston  &  M.  Consol. 
Copper  &  8.  MIn.  Co.  55  C.  C.  A.  653,  119 
Fed.  101— Redfleld  v.  Baltimore  &  O.  R.  Co. 
124  Fed.  931— Groel  v.  United  Electric  Co. 
132  Fed.  258. 

Real  or  necessary  parties. 

In  Case  of  Separable  Controversy,  see 

infra,  163-169. 
Burden  of  Proving  Unnecessary  Joinder 

to  Prevent  Removal,  see  infra,  295. 
See  also  infra,  89-91,  176,  177. 

69.  In  a  suit  to  foreclose  a  mortgage  by 
sale,  in  which  it  is  sought  to  charge  the 
mortgage  debtor  with  the  payment  of  any 
balance  of  the  mortgage  debt  that  may  re- 
main after  the  security  is  exhausted,  the 
debtor  is  a  necessary  party;  and  if  his 
citizenship  stand  in  the  way,  the  suit  cannot 
be  removed,  even  though,  were  he  not  a  party, 
the  persons  with  whom  he  has  been  joined, 
and  to  whom  he  had  conveyed  the  property 
after  the  mortgage,  would  be  entitled  to  a 
removal.  Ayres  v.  VViswall.  112  U.  S.  187, 
5  Sup.  Ct.  Rep.  90.  28:  693 
Cited  In  Coney  v.  Winchell.  116  V.  S.  228.  29 

L.  ed.  611,  6  Sup.  Ct.  Rep.  366— Winchell 
V.  Carll.  24  Fed.  866 — Farmers'  I^an  &  T. 
Co.  V.  Lake  Street  Elev.  R.  Co.  122  Fed. 
922. 

70.  The  mor^agor  is  an  indispensable 
party  to  a  suit  against  his  grantee  to  fore- 
close the  mortgage,  under  the  Connecticut 
practice,  whereby  the  mortgagor's  liability 
for  the  mortgage  debt  is  to  be  saved,  and 
the  value  of  the  mortgaged  property  to  be  ap- 
plied in  payment  is  to  be  conclusively  settled 
against  bfxn,  and,  if  he  and  the  mortgagee 
are  citizen?^  of  the  same  state,  the  cause  can- 
not be  renrovcd  from  the  state  to  a  Federal 
circuit  court.  Coney  v.  Winchell.  116  U.  S. 
227,  6  Sup.  Ct.  Rep.  366.  29:  610 
Cited  in  WliK-hell  v.  Coney,  27  Fed.  482 — Davis 

V.  County  Court,  88  Fed.  706. 

71.  A  trustee  is  an  indispensable,  and  not 
merely  a  nominal,  party  to  a  suit  to  en- 
j{;in  the  sale  by  him  of  the  trust  property 
under  the  trust  deed,  for  default  on  the 
payment  of  the  not<»s  to  secure  which  the 
deed  was  given,  and  his  citizenship  is  there- 
fore  material    in   det4>rmiiiing    the    right   to 


remove  the  cause  from  the  state  to  a  Federal 
circuit  court  for  diversity  of  citizenship. 
Thayer  v.  Life  Asso.  of  America,  112  U.  S- 
717,   5    Sup.   Ct   Rep.   355,  28:864 

Cited  in  St.  Louis  k  S.  F.  R.  Co.  r.  Wilson. 
114  U.  S.  62,  29  L.  ed.  67,  6  Sup.  Ct  Rep. 
67— Crump  ▼.  Thurber,  115  U.  S.  61,  29 
L.  ed.  329,  5  Sup.  Ct.  Rep.  1154 — Peper  ▼. 
Fordyce.  119  U.  S.  471,  30  L.  ed.  436,  7 
Sup.  Ct.  Rep.  287 — Wilson  v.  Oswego  Twp. 
151  r;.  S.  67,  38  L.  ed.  75,  14  Sup.  Ct.  Rep. 
259— I'errin  v.  Lepper,  26  Fed.  549 — Thomp- 
son V.  Dixon,  28  Fed.  6 — Barth  v.  Colcr, 
9  C.  C.  A.  83,  19  U.  8.  App.  646,  60  Fed. 
469— Shipp  V.  Williams,  10  C.  C.  A.  248, 
22  IJ.  S.  App.  380,  62  Fed.  6 — Missouri  use 
of  Public  School  Fund  v.  New  Madrid  County, 
73  Fed.  300 — Scoutt  v.  Keck.  20  C.  C.  A. 
J  07,  30  U.  S.  App.  586,  73  Fed.  004— LaKe 
Street  Elev.  R.  Co.  v.  Ziegler,  39  C.  C.  A. 
439,  99  Fed.  122— Williard  v.  Spartanburg, 
L.  «i  C.  R..CO.  J24  Fed.  802. 

72.  In  a  suit  to  compel  the  construction 
and  operation  of  a  railroad  on  the  line 
originally  laid  out,  in  accordance  with  an 
agreement  made  with  a  town  that  contribu- 
ted to  its  construction,  and  to  prevent  a 
change  in  the  line  of  the  railroad,  the  rail- 
road company  which  had  so  agreed  is  a 
necessary  party,  although  it  had  leased  such 
line  of  railroad  to  another  company,  which 
is  legally  bound  to  carry  out  such  agree- 
ment; consequently  the  citizenship  of  the 
lessor  railroad  company — a  party  to  the 
suit — is  to  be  considered  in  determining  the 
removability  of  such  suit  from  a  state 
court  to  a  Federal  court.  Chicago  &  N.  W. 
R.  Co.  V.  Crane,  113  U.  S.  424,  5  Sup.  Ct. 
Rep.  578.  28:  1064 
Cited  in  Western  U.  Teleg.  Co.  v.  Fennsylvania 

R.  Co.   120  Fed.  383. 

73.  The  railroad  company,  the  township 
trustees,  and  the  county  treasurer  are  neces- 
sary parties  to  a  suit  brought  by  taxpayers 
of  a  township  to  invalidate  a  tax  voted  in 
aid  of  a  railroad  company,  and,  when  they 
are  defendants  and  citizens  of  the  same 
state  with  the  plaintiffs,  the  cause  cannot 
be  removed  from  a  state  to  a  Federal  circuit 
court,  on  the  ground  of  diverse  citizenship, 
by  an  assignee  of  the  railway  company  of 
its  right  to  sue  for  and  enforce  the  tax.  Sully 
v.  Drennan,  113  U.  S.  287,  5  Sup.  Ct.  Rep. 
453,  28:  1007 
Cited  In   Crump  v.  Thurber.  115  U.  S.  61,  29 

L.   ed.   329,   5   Sup.  Ct.   Rep.   1154. 

74.  A  suit  in  equity  brought  by  C,  a  citi- 
zen of  one  state,  against  a  corporation  of 
the  same  state  and  T,  a  citizen  of  another 
state,  and  \V,  to  obtain  a  decree  that  C  owns 
shares  of  the  stock  of  the  cor]3oration  stand- 
ing in  the  name  of  W,  but  sold  by  him  to  T, 
and  that  the  corporation  cancel  on  its  books 
the  shares  standing  in  the  name  of  W  and 
issue  to  C  certificates  therefor,  cannot  be 
removed  by  T  into  the  circuit  court  of  the 
United  States,  under  §2  of  the  act  of  Marcli 
3,  1875  (18  SUt.  at  L.  470,  chap.  137,  U. 
S.  Comp.  Stat.  1901,  p.  509),  because  the 
corporation  is  an  indispensable  party  to  the 
suit,  and  is  a  citizen  of  the  same  state  with 
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C     Crump  V.  Thurber.  115  U.  S.  56,  5  Sup. 
Ct,    Rep.    1154,  29:  328 

Cited  in  IJttle  v.  Giles,  118  U.  S.  601.  SO 
I-  ed.  271.  7  Sup.  Ct.  Rep.  32 — WlUon  v. 
Oswego  Twp.  151  U.  S.  67,  38  L.  ed.  75,  14 
Sup.  Ch  Rep.  259 — Merchants'  Cotton  Press 
Jk  Storage  Co.  v.  Insurance  Co.  of  N.  A.  151 
U.  S.  382.  38  L.  ed.  203.  4  Inters.  Com.  Rep. 
505.  14  Sup.  Ct.  Rep.  367 — Perrln  v.  I^epper, 
26  Fed.  549 — Thompson  v.  Dixon,  28  Fed. 
6 — Richmond  &  D.  R.  Co.  ▼.  Findley,  32 
Fed.  643 — Anderson  v.  Appleton,  32  Fed. 
850 — Weller  r.  J.  B.  Pace  Tobacco  Co.  32 
FcHl.  862 — Rogers  v.  Van  Nortwlck,  45  Fed. 
514 — Garner  v.  Second  Nat.  Bank,  66  Fed. 
371 — Williamson  V.  Krohn,  13  CCA.  673, 

31  r.  S.  App.  325,  66  Fed.  661 — Missouri  use 
of  Public  School  Fund  v.  New  Madrid  County, 
73  Fed.  307— Scoutt  v.  Keck,  20  C.  C  A. 
1<>8.  36  U.  S.  App.  586,  73  Fed.  004— Lake 
Street  Elev.  R.  Co.  v.  Zlegler,  39  C.  C.  A. 
430,  99  Fed.  122 — Patterson  v.  Farmington 
Street  R.  Co.  Ill  Fed.  263— Colorado  Fuel 
A  Iron  Co.  T.  Four  Mile  R.  Co.  29  Colo.  94, 
«6  Pac.  902 — Insurance  Cos.  v.  Carrier  Cos. 
01  lenn.  542.  19  S.  W.  755 — Kennedy  v. 
Klii«-.i,  31  W.  Va.  538,  8  S.  E.  -398. 

74a.  An  action  brought  in  a  state  court  by 
a  citizen  of  that  state  against  an  incorpo- 
rated company  of  that  state  and  a  citizen  of 
another  state,  to  compel  the  transfer  of 
st«»ck  on  the  books  of  the  company,  is  not 
removable  into  the  Federal  courts.  The  com- 
panv  is  a  necessarj'  party.  St.  Louis  &  S.  F. 
R.  Co.  V.  Wilson,  114  V,  S.  60,  5  Sup.  Ct. 
Rep.  738,  29:  66 

<-/;€v/  In  Brooks  v.  Clark.  119  IT.  s.  511,  30 
1^  ed.  48.5,  7  Sup.  Ct.  Rep.  301 — Swan  Land 
ic  Cattle  Co.  V.  Frank,  148  U.  S.  Oil,  :;7 
I-.  oJ.  580,  13  Sup.  Ct.  Rep:  691 — Wilson  v. 
C>swev3  Two.  l.'Sl  T:.  S.  67.  38  L.  ed.  75,  14 
Sup  it  Rep.  259 — Merchants'  Cotton  I'ress 
«.  Sioraee  Co.  ▼.  Insurance  Co.  of  N.  A. 
ir»l  U.  S.  381.  38  L.  ed.  203.  4  Inters.  Com. 
K«*p.  r»05.  14  Sup.  Ct.  Rep.  367 — Perrln  v. 
I>»pper.  26   Fed.  549 — Anderson  v.  Appleton, 

32  F<d.  859 — Weller  t.  .1.  B.  Pace  Tobacco 
*•<».  32  I'>d.  862 — Bronson  v.  St.  Croix  Lum- 
ber Co.  35  Fed.  635 — Yearian  v.  Horner,  36 
Fed.  131 — Patchin  v.  Hunter.  38  F'ed.  52— 
Ohio  ex  rel.  Columbus  v.  Columbus  &  X.  U. 
Co.  48  Fed.  628 — Hamilton  v.  Savannah.  F. 
Jb  W.  R.  Co.  49  Fed.  420— McNeal  Pipe  A 
Foundry  Co.  y.  Howiand  &  D.  Water  Co.  J^O 
N.  C.  JOft.  6  Am.  St.  Rep.  513.  5  S.  E.  743 
— Dou;?.as  v.  Richmond  &  D.  R.  Co.  106  N 
i*.  SO.  10  S.  E.  1048 — Insurance  Cos.  v. 
Carrier  Cos.  01  Tenn.  541,  19  S.  W.  755. 

75.  The  bailee  or  trustee  of  bonds,  and 
one  who  has  contracted  to  pay  them  to  the 
plaintiff,  are  neces.sary.  and  not  mere  form- 
al parties  to  an  action  for  the  recovery  of 
pc>««ipsHion  of  the  bonds :  and  therefore  such 
action  cannot  be  removed  to  a  Federal  court 
in<l'.»r  the  act  of  1875.  §  2.  where  such  partie.s 
and  the  plaintiff  are  citizens  of  the  same 
>*tate.  Wilson  v.  Oswego  Twp.  161  U.  S.  56, 
14   Sup.   Ct.  Rep.   259.  38:  70 

Cit^d    Id    Merchants'    Cotton    Press    &    &toro»,v 

i'o.  V.  Insurance  Co.  of  N.  A.  151  U.  S.  .382, 

38    L.    ed.    203.    4    Inters.    Com.    Rep.    505. 

14    Sup.    Ct.    Rep.    367--I)eerinf?    v.    Winona 

!Iarvpst'»r   Works,    155    U.   S.    285.    .19    L.    ed. 

154.    15    Sup.    Ct.    Rep.    118— Pittsburjrh.    C. 

ft    St.    L.    R.   Co.    V.    Baltimore   &  O.   R.    Co. 

10  C.  C.   A.   28.  22  r.   S.   App.  359,  01   Fed. 

712— Thurber  v.  Miller,  14  C.  C.  A.  435.  32  V. 

fi.  App.  209,  67  Fed.  374  -Tug  River  Coal  & 


Salt  Co.  V.  Brlgel,  31  U.  S.  App.  665,  14  C. 
C.  A.  581.  67  Fed.  628— Missouri  use  of  Pub- 
lic School  Fund  v.  New  Madrid  County,  73 
Fed.  306— Scoutt  v.  Keck,  20  C.  C.  A.  107,  36 
U.  S.  App.  580,  73  Fed.  904— Loving  v.  Ar- 
nold, 84  Fed.  21&— Lake  Street  Elev.  R.  Co.  v. 
Zlegler,  39  C.  C.  A.  439,  99  Fed.  122— 
Broadway  Ins.  Co.  v.  Chicago  G.  W.  R.  Co. 
101  Fed.  510— Winiard  v.  Spartanburg,  U. 
&  C.  R.  Co.  124  Fed.  802— Wirgman  v. 
Persons,  62  C.  C.  A.  67,  126  Fed.  453 — 
Knight  V.  Lutcher  &  M.  Lumber  Co.  69  C. 
C.  A.  249,  136  Fed.  405— Cella  v.  Brown, 
136  Fed.  442— Springer  v.  Sheets,  115  N.  C. 
378,  20  S.  E.  469. 

76.  The  state  is  not  the  real  party  plain- 
tiflf,  so  as  to  preclude  a  removal  of  the  cause 
to  a  Federal  court  for  diverse  citizenship, 
in  a  suit  instituted  by  railroad  commis- 
sionerd  under  Mo.  Rev.  Stat.  1899,  §  1150,  to 
restrain  a  railroad  company  from  violating 
the  law  and  the  order  of  the  commission- 
ers with  respect  to  rates,  although  the 
state  is  contingently  liable  for  the  costs  of 
the  litigation,  and  might  have  some  indirect 
and  remote  pecuniary  interest  by  reason  of 
the  fact  that  forfeitures  and  penalties  for 
disobedience  of  the  orders  of  the  court  would 
go  to  a  county  school  fund.  Missouri,  K. 
&  T.  R.  Co.  V.  Hickman  (Missouri,  K.  &  T. 
R.  Co.  v.  Missouri  R.  &  W.  Comrs.)  183  U. 
S.  53,  22  Sup.  Ct.  Rep.  18,  46:  78 

State  or  county  a  party. 

See  also  supra,  76;  infra,  89,  208-212. 

77.  An  action  in  which  a  state  is  a  party 
is  not  removable  from  a  state  to  a  Federal 
court  on  the  ground  of  citizenship.  Stone  v. 
South  Carolina,  117  U.  S.  430,  6  Sup.  Ct. 
Rep.  799,  29:  962 
died    in    Postal    Telep.    Cable    Co.    v.    United 

States  (Postal  Toleg.  Cable  Co.  v.  Alabama) 
155  IT.  s.  487,  39  L.  ed.  232,  15  Sup.  Ct. 
Rep.  192 — Grlnnell  ex  rel.  Chicago  Hospital 
V.  Johnson,  28  Fed.  4 — Ferguson  v.  Ross, 
3  L.R.A.  323,  38  Fed.  162— Texas  v.  Day 
Land  Cattle  Co.  49  Fed.  597 — Indiana  v. 
Tolleston  Club,  53  Fed.  19 — Indiana  use  of 
Delaware  County  v.  Alleyirhany  Oil  Co.  85 
Fed.  872 — Arkansas  v.  Kansas  &  T.  Coal 
Co.  96  Fed.  355 — Illclsman  v.  Missouri.  K. 
&  T.  R.  Co.  97  Fed.  116 — West  Virginia 
v.  King,  112  Fed.  370 — Chicago,  St.  L.  & 
N.  O.  R.  Co.  V.  Com.  115  Ky.  285.  72  S. 
W.  1119 — Hickman  v.  Missouri,  K.  &  T.  R. 
Co.  151  Mo.  656,  52  S.  W.  351— State  v. 
Port  Royal  &  A.  R.  Co.  45  S.  C.  434,  23  S. 
E.  363. 

78.  A  suit  against  a  state  as  well  as  a 
county  is  not  within  the  category  of  re- 
movable ca-ses.  A  state  is  not  a  citizen,  if 
a  county  is.  Upshur  County  v.  Rich,  135  U. 
S.  467,  10  Sup.  Ct.  Rep.  651,  34:  196 

79.  A  suit  in  a  state  court  between  a 
state  and  foreign  corporations  is  not  remov- 
able to  the  United  States  circuit  court  as  a 
controversy  between  citizens  of  different 
states,  as  a  state  is  not  a  citizen.  Arkansas 
V.  Kansas  &  T.  Coal  Co.  183  U.  S.  185,  22 
Sup.  Ct.  Rep.  47,  46:  144 
Citrd   in    Huguley   Mfg.   Co.   v.   Oaleton   Cotton 

Mills.  184  U.  S.  294.  46  L.  ed.  547,  22  Sup. 
Ct.  Rep.  452 — Weston  v.  TIerney,  184  U.  S. 
006.  46  L.  ed.  763.  22  Sup.  Ct.  Rep.  OSS- 
Slate  ex  rel.  Atty.  Gen.  v.  Frost,  113  Wis. 
651.  89  N.  W.  915. 
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80.  A  suit  by  a  state  against  a  corpora- 
tion of  another  state  to  enforce  taxes  and 
penalties  under  its  own  revenue  laws  can- 
not be  removed  by  the  defendant  into  the 
circuit  court  of  the  United  States  unless  the 
complaint  its(<lf  presents  a  Federal  ques- 
tion. Postal  Teleg.  Cable  Co.  v.  Alabama 
(Postal  Teleg.  Cable  Co.  v.  United  States) 
155  U.  S.  482,  15  Sup.  Ct.  Rep.  192,  39:  231 
East  Lake  Land  Co.  v.  Brown,   155   U.   S. 

488.   15   Sup.   Ct.  Rep.   357,  39:  233 

Cited  In  Oregon  Short  Line  &  U.  N.  R.  Co.  v. 
Skottowe,  162  U.  S.  495,  40  L.  ed.  1050,  16 
Sup.  Ct.  Rep.  869— Florida  C.  &  P.  R.  Co. 
V.  Bell,  176  U.  S.  330,  44  L.  ed.  490,  20 
Sup.  Ct.  Rep.  399 — Missouri,  K.  &  T.  R.  Co. 
V.  Missouri  R.  &  Warehouse  Comrs.  (Mis- 
souri, K.  &  T.  R.  Co.  V.  Hlnckman)  183  U. 
S.  58,  46  L.  ed. -83,  22  Sup.  Ct.  Rep.  18 — 
Arkansas  v.  Kansas  &  T.  Coal  Co.  183  U.  S. 
188,  46  L.  ed.  146,  22  Sup.  Ct..  Rep.  47— 
Caplos  V.  Tcxos  &  P.  R.  Co.  67  Fed.  12 — 
Wood  V.  Drake.  70  Fed.  881 — Wabash  R.  Co. 
T.  BarI)our.  19  C.  C.  A.  548,  43  U.  S.  App. 
102,  73  Fed.  515 — Florida  v.  Charlotte 
Harbor  Phosphate  Co.  20  C.  C.  A.  541,  41 
U.  S.  App.  405.  74  Fed.  581 — Wise  v.  Nixon, 
76  Fed.  6 — Kansas  y.  Atchison,  T.  &  S.  F. 
R.  Co.  77  Fed.  341 — Argonaut  Mln.  Co.  v. 
Kennedy  Min.  &  Mill.  Co.  84  Fed.  2 — In- 
diana use  of  Delaware  County  r.  Alleghany 
on  Co.  85  Fed.  872 — Cox  v.  Gilmer,  88  Fed. 
347— Dewey  Mln.  Co.  v.  Miller,  96  Fed.  2 
— Arkansas  v.  Kansas  &  T.  Coal  Co.  96  Fed. 
355 — Winters  v.  Drake,  102  Fed.  546 — West 
Virginia  v.  King,  112  Fed.  370— Hickman 
V.  Missouri,  K.  &  T.  R.  Co.  151  Mo.  656,  52 
S.  W.  351 — Layden  y.  Endowment  Bank,  K. 
of  P.  128  N.  C.  555,  89  S.  E.  47— State  t. 
'Port  Royal  &  A.  R.  Co.  46  S.  C.  433,  23  S. 
E.  363 — Texas  &  P.  R.  Co.  v.  High  tower,  12 
Tex.  Civ.  App.  43,  33  S.  W.  541. 

Arrangement  of  parties  as  to  dispute. 

81.  Under  the  act  of  March  3,  1855,  for 
the  purposes  of  a  removal  the  matter  in  dis* 
pute  may  be  ascertained,  and  the  parries  to 
the  suit  arranged  on  opposite  sides  of  that 
dispute.  If,  on  such  arrangement,  it  appears 
that  those  on  one  side  are  all  citizens  of  dif- 
ferent states  from  those  on  the  other,  the 
suit  may  be  removed.  This  act  changes  the 
former  rule,  which  required  that  the  plead- 
ings only  should  be  looked  at  in  determining 
the  rights  of  the  parties  in  respect  to  a  re- 
moval, and  allows  that  the  parties  may  be 
placed  on  different  sides  of  the  matter  in 
dispute,  according  to  the  facts.  Meyer  v. 
Delaware  R.  Constr.  Co.  (Removal  Cases) 
100  U.  S.  457,  25:  593 
Cited  In  Ayers  r.  Chicago,   101  U.   S.   187,  25 

L.  ed.  840 — Pacific  R.  Co.  v.  Ketchum,  101 
U.  S.  298,  25  L.  ed.  936 — Barney  v.  I^atham, 
103  U.  S.  211,  26  L.  ed.  517— Blake  v.  Mc- 
Klm,  103  U.  S.  337,  26  L.  ed.  564— Harter 
Twp.  v.  Kernochan,  103  U.  S.  567,  26  L.  ed. 
412— Hyde  v.  Ruble.  104  U.  S.  400.  26  L.  ed. 
824 — Fraser  v.  Jennlson,  106  U.  S.  194,  27 
L.  ed.  132.  1  Sup.  Ct.  Rep.  171 — Turner  v. 
Farmer.^  Loan  &  T.  Co.  106  U.  S.  555.  27 
I.,  ed.  275,  1  Sup.  Ct.  Rep.  519 — Ayers  v. 
Wlswall,  112  U.  S.  191,  28  L.  ed.  695,  5 
Sup.  Ct.  Rep.  90 — Hancock  v.  Holbrook.  112 
U.  S.  231,  28  L.  ed.  715,  5  Sup.  Ct.  Rop. 
11.5— Stone  v.  South  Carolina,  117  U.  S. 
433.  29  L.  ed.  963.  6  Sup.  Ct.  Rep.  799— 
Carson  v.  H.vatt.  118  r.  S.  286.  .SO  L.  ed. 
ICO,  C  Sup.  Ct.  Rep.   1050— Merchants'  Cot- 


ton Press  &  Storage  Co.  v.  Insurance  Co.  of 
N.  A.  151  U.  S  385,  38  L.  ed.  204,  4  Inters. 
Com.  Rep.  506,  14  Sup.  Ct.  Rep.  367 — Evers 
V.  Watson,  156  U.  S.  532.  39  L,  ed.  522. 
15  Sup.  Ct.  Rep.  430 — Dawson  v.  Columbia 
Ave.  Sav.  Fund,  S.  D.  Title  &  T.  Co.  197 
U.  S.  181,  49  L.  ed.  716,  25  Sup.  Ct.  Rep. 
420— Chicago.  St.  L.  &  N.  O.  R.  Co.  v.  Mc- 
Comb,  17  Blotchf.  375,  Fed.  Cas.  No.  2,670 
— Burke  v.  Flood,  6  Sawy.  221,  1  Fed.  542 
— Campbell  v.  James,  18  Blotchf.  103.  2 
Fed.  349— Ruble  v.  Hyde,  1  McCrnry,  515, 
3  Fed.  331— Smith  v.  McKay,  4  Fed.  354 — 
Bybee  v.  Hawkett.  6  Sawy.  509.  5  Fed.  6 
Dormltzer  v.  Illinois  &  St.  L.  Bridge  Co.  6 
Fed.  217— Karns  v.  Atlantic  &  O.  R.  Co. 
10  Fed.  311— Maine  v.  Oilman.  11  Fed.  215 
— Mitchell  V.  Tillotson,  11  BIss.  327,  12  Fed. 
738 — Price  v.  Foreman,  11  Blss.  .331,  12 
Fed.  803 — Deford  v.  Mehaffy.  13  Fed.  486 — 
Sayer  v.  La  Salle  &  P.  Gaslight  &  Coke  Co. 
9  Bias.  373,  14  Fed.  70— Snow  v.  Texaa 
Trunk  R.  Co.  4  Woods,  398.  16  Fed.  3 — 
Phoenix  Mut.  L.  Ins.  Co.  v.  Walrath,  11  BIss. 
436,  16  Fed.  164 — Illinois  ex  rel.  McCartney 
V.  Illinois  C.  R.  Co.  16  Fed.  888 — Ouachita 
&  M.  River  Packet  Co.  v.  Aiken,  4  Woods, 
210,  16  Fed.  892 — Langdon  v.  Fogg.  21 
Blatchf.  398,  18  Fed.  9— Miller  v.  Tobin,  9 
Sawy.  412,  18  Fed.  616 — ^Pollok  v.  Louch- 
helm,  19  Fed.  465 — New  York  v.  Independ- 
ent S.  B.  Co.  21  Fed.  594— Ballln  v.  Lchr, 
24  Fed.  193— Perrln  v.  Lepper.  26  Fed.  547 
— Saginaw  Gaslight  Co.  v.  Saginaw.  28  Fed. 
531 — Chicago,  I.  &  N.  P.  R.  Co.  v.  Minnesota 
&  N.  W.  R.  Co.  29  Fed.  339— Western  U. 
Teleg.  Co.  v.  Brown,  32  Fed.  340 — Woodrum 
V.  Clay,  33  Fed.  899 — May  v.  St.  John,  38 
Fed.  771 — Blssell  v.  Canada  &  St.  L.  R.  Co. 
39  Fed.  226— Adelbert  College  v.  Toledo.  W. 
h  W.  R.  Co.  47  Fed.  844— Le  Mars  v.  Iowa 
Falls  &  S.  C.  R.  Co.  48  Fed.  602— Marsh 
V.  Atlanta  &  F.  R.  Co.  53  Fed.  169 — Wol- 
cott  V.  Sprague,  55  Fed.  546 — Reese  v.  Zinu,. 
103  Fed.  1^7 — Ross  v.  Erie  R.  Co.  120  Fed. 
704 — Carroll  v.  Chesapeake  &  O.  Coal  Agency 
Co.  61  C,  C.  A.  55,  124  Fed.  311— Goodwin 
V.  New  York,  N.  H.  &  H.  R.  Co.  124  Fed.  867 
— ^Groel  V.  United  Electric  Co.  132  B'ed.  254 
— Boatman's  Bank  v.  Fritzlen,  68  C.  C.  A. 
296,  135  Fed.  658 — Fusz  v.  Trager,  38  La. 
Ann.  174 — Clarke  v.  Figglns,  27  W.  Va. 
668. 

82.  For  the  purpose  of  removing  a  suit 
under  the  first  clause  of  §  2,  of  the  act  of 
1875,  the  parties  may  be  placed  "on  different 
sides  of  the  matter  in  dispute,  according  to 
the  facts,"  so  that  all  those  on  one  side 
will  be  "citizens  of  different  states  from 
those  on  the  other;"  and,  this  being  done,, 
those  on  either  side,  by  uniting  in  the  pe- 
tition therefor,  may  remove  the  suit.  Wil- 
son V.  OswejTo  Twp.  151  U.  S.  56,  14  Sup. 
Ct.  Rep.  259,  38:  70 
Cited   in    Consolidated   Water   Co.    v.    Balicock, 

76  Fed.  248— Boatman's  Bank  v.  Fritzlen, 
68  C.  C.  A.  299,  135  Fed.  661. 

Diversity  as  to  whole  off  opposing  par* 
ties. 

Where  Separable  Controversv  Exists,  see- 
infra,  109-111. 
See  al.so  infra,  94. 

83.  There  can  be  no  removal  to  a  Federal 
circuit  court  imder  the  act  of  March  3.  1875, 
of  a  suit  in  a  state  court  in  which  there  is  a 
controversy  not  wholly  between  citizens  of 
different  states,  and  to  the  full  or  final  de> 
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termination  of  which  one  of  the  indispen- 
sable parties,  plaintiffs  or  defendants,  on 
the  aide  seeking  the  removal,  is  a  citizen  of 
the  same  state  with  one  or  more  of  the 
plaintiffs  or  defendants  against  whom  the 
removal  is  asked.  Blake  v.  McKim,  103  U. 
S.  336,  26:  563 

Distinguished  In  Snow  T.  Smith,  88  Fed.  6.'>8. 

Cited  In  Hyde  v.  Ruble.  104  U.  S.  409,  26  L. 
ed.  824 — CorWn  v.  Van  Brunt,  105  U.  S. 
57S.  26  L.  ed.  1176 — Fraser  v.  .Tennlson.  106 
U.  S.  194,  27  L.  ed.  132.  1  Sup.  Ct.  Rep. 
171 — Thayer  v.  Life  Asso.  of  America,  112 
V.  S.  720.  28  L.  ed.  866,  5  Sup.  Ct.  Rep 
355 — Stone  v.  South  Carolina,  117  U.  S. 
433,  29  L.  ed.  963,  6  Sup.  Ct.  Rep.  799 — 
IVnInsular  Iron  Co.  v.  Stone.  121  V.  S.  633, 
30  L.  ed.  1020.  7  Sup.  Ct.  Rep.  1010 — Han- 
rick  V.  Hanrlck.  153  U.  S.  195,  38  L.  ed. 
«.S7.  14  Sup.  Ct.  Rep.  835 — Le  Mars  v.  Iowa 
Falls  &  S.  C.  R.  Co.  4  McCrary.  220— 
Snow  V.  Smith,  4  Hughes,  213 — Stevens  v. 
Richardson,  20  Blatchf.  56.  9  Fed.  194 — 
Evans  v.  Faxon.  11  BIss.  179.  10  Fed.  315 — 
Chambers  v.  Holland.  3  McCrary,  543,  11 
Fed.  214— Mitchell  v.  Tlllotaon,  11  BIss. 
327.  12  Fed.  738 — Price  v.  Foreman,  11  BIss. 
331.  12  Fed.  803— Mutual  L.  Ins.  Co.  v. 
ChampUn,  22  Blatchf.  340,  21  Fed.  89 — 
Capital  City  Bank  v.  Hodgln,  22  Fed.  210 — 
Perrin  v.  Lepper,  26  Fed.  547 — Saginaw 
Gaslight  Co.  V.  Saginaw,  28  Fed.  531 — Ander- 
son V.  Appleton.  32  Fed.  859 — Weller  v.  J. 
B.  Pace  Tobacco  Co.  32  Fed.  862— Conolly 
T.  Wells.  33  Fed.  211 — Covert  v.  Waldron, 
33  Fed.  312 — Woodrum  v.  Clay.  33  Fed.  899 
— Arkansas  Valley  Smelting  Co.  v.  Cowen- 
hoven,  41  Fed.  451 — Le  Mars  v.  Iowa  Falls 
&  S.  C.  R.  Co.  48  Fed.  662— Olds  Wagon 
Works  V.  Benedict,  14  C.  C.  A.  289,  32 
U.  S.  App.  116,  67  Fed.  5— Oberlln  College 
V.  Blair,  70  Fed.  417 — Mexican  Nat.  Coal, 
Timber  &  I.  Co.  v.  Macdonell,  105  Fed.  268 
— Seaboard  Air  Line  R.  Co.  v.  North  Caro- 
lina R.  Co.  123  Fed.  631 — Savannah  v.  Hoist, 
65  C.  C.  A.  449,  132  Fed.  901— Miller  v. 
Clifford,  67  C.  C.  A.  56,  133  Fed.  884— 
Boatman*s  Bank  v.  Fritzlen.  68  C.  C.  A. 
301.  135  Fed.  663 — State  v.  Flynn,  157  Ind. 
56,  60  N.  E.  684 — Citizens*  Bank  v.  Hancock, 
35  La.  Ann.  41 — Townsend  v.  Sykes,  38  La. 
Ann.  411 — Mutual  L.  Ins.  Co.  v.  Allen,  134 
Mass.  390 — Baxter  v.  Proctor,  139  Mass. 
152,  29  N.  E.  542 — Home  v.  Boston  &  M.  R. 
Co.  62  N.  H.  455— Chllds  v.  Tuttle,  54  Hun, 
63.  7  N.  T.  Supp.  227 — Gudger  v.  Western 
North  Carolina  R.  Co.  87  N.  C.  327 — Mecke 
▼-  Valleytown  Mineral  Co.  122  N.  C.  798,  29 
S.  E.  781 — Blum  v.  Thomas,  60  Tex.  161 — 
Clarke  v.  FIgglns,  27  W.  Va.  668. 

84.  Where  all  the  parties  on  one  side  of  a 

controversy  in  a  state  court  are  not  citizens 

of  different  states  from  all  those  upon  the 

other  aide,  the  citizenship  of  the  parties  does 

not  bring  the  case  within  the  jurisdiction  of 

the  United  States  circuit  court  so  that  the 

case  can  be  removed  to  that  court.    Central 

R,  Co.  V.  Mills,  113  U.  S.  249,  5  Sup.  Ct. 

Rep.  456.  28:  949 

Cited  In   St.   Louis  ft  S.  F.  R.   Co.  v.  Wilson, 

114  U.  S.  62,  29  L.  ed.  67,  5  Sup.  Ct.  Rep. 

738 — Crump   v.   Thurber,    115    U.    S.   61,    29 

L.    ed.    329,    5    Sup.    Ct.    Rep.    1154 — East 

Tennessee,  V.  ft  G..R.  Co.  v.   Grayson,   119 

U.   S.  243,   30  L.   ed.  383.   7   Sup.   Ct.   Rep. 

190_Blacklock  v.  Small,  127  U.  S.  105,  32 

L.  ed.  73,  8  Sup.  Ct.  Rep.  1043 — Tennessee 

V.  Union  ft  Planters'   Bank.   152  U.  S.   460, 

38    L.    ed.    613,    14    Sup.    Ct    Rep.    664— 


Thompson  v.  Dixon.  28  Fed.  6 — Seddon  v. 
Virginia,  T.  ft  C.  Steel  ft  I.  Co.  1  L.R.A 
110.  36  Fed.  9— Wilder  v.  Virginia,  T.  ft 
C.  Steel  ft  I.  Co.  46  Fed.  682— Wise  v.  Nixon, 
76  Fed.  5— Wise  v.  Nixon,  78  Fed.  204— 
Arkansas  v.  Kansas  ft  T.  Coal  Co.  96  Fed. 
356 — Marrs  v.  Fclton,  102  Fed.  778 — Eldred 
V.  American  Palace-Car  Co.  44  C.  C.  A.  556, 
105  Fed.  459 — Kennedy  v.  Ehlen,  31  W.  Va. 
558,  8  S.  E.  398. 

85.  A  case  is  not  removable  from  a  state 
to  a  Federal  circuit  court  under  the  act  of 
March  3,  1875,  §2,  cl.  1,  where  all  t)^e  parties 
on  one  side  of  the  controversy  are  not  citi- 
zens of  different  states  from  those  on  the 
other.     Hyde  v.  Ruble,   104  U.  S.   407, 

26:  823 
Cited  In  Little  v.  Giles,  118  U.  S.  601,  30 
L.  ed.  271,  7  Sup.  Ct.  Rep.  32 — Brooks  v. 
Clark.  119  U.  S.  511,  30  L.  ed.  485,  7  Sup. 
Ct.  Rep.  301 — Peninsula  Iron  Co.  v.  Stone, 
121  U.  S.  6,33.  30  L.  ed.  1020,  7  Sup.  Ct. 
Rep.  1010 — Torrence  v.  Shedd,  144  U.  S. 
530,  36  L.  ed.  531,  12  Sup.  Ct.  Rep.  726— 
Folsom  V.  Continental  Bank,  4  Woods,  521, 
14  Fed.  487 — Langdon  v.  Fogg,  21  Blatchf. 
395,  18  Fed.  7 — Moore  v.  North  River  Constr. 
Co.  22  Blatchf.  116,  19  Fed.  803— Capital 
City  Bank  v.  Hodgln,  22  Fed.  210 — Western 
U.  Teleg.  Co.  v.  Brown,  32  Fed.  341 — Ander- 
son V.  Appleton.  32  Fed.  859 — Weller  v.  J. 
B.  Pace  Tobacco  Co.  32  Fed.  862— Woodrum 
V.  Clay.  33  Fed.  899 — Yearlan  v.  Homer,  36 
Fed.  131— Patchin  v.  Hunter,  38  Fed.  53 
— Ames  V.  Chicago,  S.  F.  ft  C.  R.  Co.  39  Fed. 
882 — Rogers  V.  Van  Nortwick,  45  Fed.  514 
— Le  Mars  v.  Iowa  Falls  ft  S.  C.  R.  Co.  48 
Fed.  662— Barth  v.  Coler.  9  C.  C.  A.  83, 
19  U.  S.  App.  646,  60  Fed.  468 — Thompson 
V.  Chicago.  St.  P.  ft  K.  C.  R.  Co.  60  Fed. 
774— Oberlln  College  v.  Blair,  70  Fed.  417 
— Davis  V.  County  Court,  88  Fed.  706 — 
Atlantic  ft  V.  Fertilizing  Co.  v.  Carter,  88 
Fed.  708 — Gates  Iron  Works  v.  E.  Pepper 
ft  Co.  98  Fed.  450 — Jarvls  v.  Crozler,  98 
Fed.  755 — ^Broadway  Ins.  Co.  v.  Chicago  6. 
W.  R.  Co.  101  Fed.  510— Groel  v.  United 
Electric  Co.  132  Fed.  254 — Western  U.  Teleg. 
Co.  V.  Griffith,  104  Ga.  59.  30  S.  B.  420— 
New  Orlenas  v.  Selxas,  35  La.  Ann.  41 — 
Baltimore  ft  O.  Teleg.  Co.  v.  Morgan's  L.  ft 
T.  ft.  ft  S.  S.  Co.  37  La.  Ann.  888 — Town- 
send  V.  Sykes,  88  La.  Ann.  411 — Chllds  v. 
Tuttle,  54  Hun,  63,  7  N.  Y.  Supp.  227— 
Bowley  v.  Richmond  ft  D.  R.  Co.  110  N.  C. 
317,  14  S.  E.  777 — ^Mecke  v.  Valleytown 
Mineral  Co.  122  N.  C.  798.  29  S.  E.  781— 
Kennedy  v.  Ehlen,  31  W.  Va.  558,  8  S.  E. 
398. 

86.  A  suit  for  the  foreclosure  of  a  mort- 
gage is  not  removable,  under  the  act  of 
1875,  §  2,  if  all  the  parties  on  one  side  of 
the  controversy  were  not  citizens  of  different 
states  from  those  on  the  other.  Ayres  v. 
Wiswall,  112  U.  S.  187,  5  Sup.  Ct.  Rep.  90, 

28:  693 
Cited  In  Blacklock  v.  Small,  127  17.  S.  105.  32 
L.  ed.  73,  8  Sup.  Ct.  Rep.  1096— Geer  v. 
Nathleson  Alkali  Works,  100  IT.  S.  432.  47 
L.  ed.  1125.  23  Sup.  Ct.  Rep.  807 — Western 
U.  Teleg.  Co.  v.  Brown.  32  Fed.  338 — Wood- 
rum V.  Clay,  33  Fed.  898 — Fergason  v.  Chi- 
cago, M.  ft  St.  P.  R.  Co.  63  Fed.  178— Garner 
V.  Second  Nat.  Bank.  66  Fed.  371 — Douglas 
V.  Richmond  ft  D.  R.  Co.  106  N.  C.  80,  10 
S.    E.   1048. 

87.  A  suit  to  close  up  a  partnership  is 
not   removable  under   the   act  of  March   3, 
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1875,  §  2,  cl.  1,  from  a  state  to  a  Federal 
circuit  court,  where  the  existence  of  the 
partnership  is  denied  and  the  title  of  all  the 
answering  defendants,  some  of  whom  are  citi- 
zens of  the  same  state  with  the  complainant, 
and  all  of  whom  claim  under  one  of  the  al- 
leged partners,  depends  upon  defeating  the 
claim  of  the  complainant  as  a  member  of  the 
partnership.  Shainwald  v.  Lewis,  108  U.  S. 
158,  2  Sup.  Ct.  Rep.   385,  27:  691 

88.  A  suit  by  some  of  the  stockholders  of 
a  railwafr  company,  on  behalf  of  themselves 
and  others  similarly  situated,  to  set  aside 
a  lease  made  by  the  company,  acting  in  con- 
cert with  the  other  defendants,  of  its  rail- 
road and  property,  in  excess  of  its  corporate 
powers,  and  in  fraud  of  the  rights  of  the 
plaintiffs,  cannot  be  removed  from  a  state 
to  a  Federal  circuit  court  for  diversity  of 
citizenship,  where  the  plaintiffs  are  citizens 
of  the  same  state  as  are  the  corporation 
and  several  individual  defendants,  who  are 
directors  either  in  the  lessor  or  lessee  cor- 
poration. Central  R.  Co.  v.  Mills,  113  U.  S. 
249,  5  Sup.  Ct.  Rep.  456,  28:  949 

89.  Lender  the  act  of  Congress  of  March  2, 
1867,  it  is  essential,  in  order  to  a  removal  of 
a  cause  from  a  state  court  to  a  United  States 
court,  where  there  are  several  plaintiffs  or 
several  defendants,  that  all  the  necessarv 
parties  on  one  side  be  citizens  of  the  state 
where  the  suit  is  brought,  and  all  on  the 
other  side  be  citizens  of  another  state  or 
states ;  and  the  proper  citizenship  must  exist 
when  the  action  is  commenced,  as  well  as 
when  the  petition  for  removal  is  filed.  Young 
V.  Ewart  (Young  v.  Parker)  132  U.  S.  267, 
10  Sup.  Ct.  Rep.  75,  33:  352 
Cited  In  Graves  v.  Corbln,    132  U.   S.  589,   3:{ 

L.  ed.  468.  10  Sup.  Ct.  Rep.  196 — Rosenthal 
.  V.  Coates.  148  U.  S.  147.  37  L,  ed.  400,  13 
Sup.  Ct.  Rep.  576— Hanrick  v.  Hanrlck,  153 
U.  S.  196.  38  L.  ed.  687.  14  Sup.  Ct.  Rep. 
835 — -Le  Montagne  v.  T.  W.  Harvey  Lumber 
Co.  44  Fed.  647— Wilder  v.  Vlrjrlnla,  T.  ft  C. 
Steel  k  I.  Co.  46  Fed.  683 — Adelbert  College 
V.  Toledo.  W.  &  W.  R.  Co.  47  Fed.'  847— 
Hall  V.  Chattanooga  Agricultural  Works.  48 
Fed.  604— Marsh  r.  Atlanta  &  F.  R.  Co.  53 
Fed.  168 — Gann  v.  Northeastern  R.  Co.  57 
Fed.  421 — Grand  Trunk  R.  Co.  v.  Twitchell, 
8  C.  C.  A.  240,  21  U.  S.  App.  45,  59  Fed. 
729— Re  Jarnecke  Ditch,  69  Fed.  169— Bon- 
ner V.  Melkle,  77  Fed.  489 — First  Nat.  Bank 
T.  Prager.  .34  C.  C.  A.  54.  03  U.  S.  App. 
703,  91  Fed.  692 — Lawson  v.  Richmond  &  D. 
R.  Co.  112  N.  C.  397,  17  S.  E.  169— Balrd  v. 
Richmond  &  D.  R.  Co.  113  N.  C.  608,  18  S. 
E.  698. 

90.  "V^Tienever  the  removal  from  a  state  to 
a  Federal  court  is  asked  for  on  the  ground 
of  diversity  of  citizenship,  every  necessary 
party  on  one  side  of  a  controversy  must  be 
a  citizen  of  a  different  state  from  any  neces- 
sary party  on  the  other  side  of  the'  contro- 
versy, nnd  the  parties  on  one  side  must 
unite.  Hanrick  v.  Hanrick,  153  IT.  S.  192, 
14  Sup.  Ct.  Rep.  835,  38:  685 
Cited  In  California  v.  Southern  P.  Co.  157  IT.  S. 

260,  39  L.  ed.  695.  15  Sup.  Ct.  Rep.  591 — 
Chicago.  R.  I.  &  P.  R.  Co.  v.  Martin.  178 
U.  S.  248.  44  L.  ed.  1056,  20  Sup.  Ct.  Rep. 
854— Thurber  v.  Miller,  14  C.  C.  A.  435.  32 
U.    8.    App.    209,    67    Fed.    375 — ^Yarnell    v. 


Felton.  102  Fed.  370 — Yarnell  v.  Folton,  104 
Fed.  162— Guarantee  Co.  v.  First  Nat.  Bank. 
95  Va.  485,  28  S.  E.  909. 

91.  Upon  the  ground  of  citizenship  there 
can  be  no  removal  from  a  state  court,  of  a 
case  in  which  one  of  the  defendants,  who  iJi 
an  indispensable  party,  is  a  citizen  of  the 
same  state  with  the  plaintiffs,  unless  the  con- 
troversy as  to  him  is  separable.  Peper  v. 
Fordyce,  119  U.  S.  469,  7  Sup.  Ct.  Rep.  287. 

30:  435 

92.  Where  a  plaintiff  is  a  citizen  of  the 
same  state  as  the  defendant,  the  suit  is  not 
removable  from  the  state  court,  upon  tlie 
petition  of  a  citizen  of  another  state  who 
has  been  allowed  to  become  a  party  becaufcm 
he  has  acquired  a  lien  on  the  propertv  in 
litigation  pending  the  suit.  Ayers  v.  Chica- 
go, 101  U.  S.  184,  25:  838 
Cited  In  Young  v.  Parker  (Young  v.  Ewart)  132 

U.  S.  270,  33  L.  od.  353.  10  Sup.  Ct.  Rep. 
75— Hazard  v.  Robinson,  21  Fed.  195— Long 
V.  Buford,  24  Fed.  248 — Anderson  v.  Apple- 
ton,  32  Fed.  850 — Sweeney  y.  Grand  Island 
&  W.  C.  R.  Co.  61  Fed.  6 — Boatmen's  Bank 
V.  Frltzlen,  68  CCA.  299,  1,35  Fed.  061 — 
Broadway  Nat.  Bank  v.  Adams,  130  Mass. 
434. 
• 

Citizen  of  state  and  teppltory. 

93.  The  diversity  of  citizenship  whioh  will 
sustain  a  removal  from  a  state  to  a  Federal 
circuit  court  does  not  exist  if  one  party  ia 
a  citizen  of  a  state  and  the  other  a  citizen 
of  a  territory.  Mansfield,  C.  &  L.  M.  R.  Co. 
V.  Swan,  111  U.  S.  379,  4  Sup.  Ct.  Rep.  510. 

28:  462 
Joint  causes  off  action. 

94.  A  joint  cause  of  action  cannot  be  re- 
moved by  the  defendants  unless  all  join  and 
are  citizens  of  different  states  from  the 
plaintiffs.  All  are  affected  by  the  Joss  by 
one  of  his  right  to  remove.  Fletcher  v. 
Hamlet,  116  U.  S.  408,  6  Sup.  Ct.  Rep.  426. 

29:  679 
Cited  in  Brooks  v.  Clark.  110  U.  S.  51.3.  30  L. 
ed.  485  7  Sup.  Ct.  Rep.  301— Young  v.  Parker 
(Young  v.  Ewart)  132  U.  S.  271.  .33  L.  ed. 
353.  10  Sup.  Ct.  Rep.  75 — Rogers  v.  Van  Nort. 
wick,  45  Fed.  514 — Burnham  v.  First  Nat 
Bank,  3  C  C  A.  490,  10  U.  S.  App.  48."., 
53  Fed.  167 — Yarnell  v.  Ftlton,  102  Fed. 
370 — Calderhead  v.  Downing,  103  Fed.  29— 
Yarnell  v.  Felton.  104  Fed.  102— Mexinn 
Nat.  Coal,  Timber  &  Iron  Co.  ▼.  Macdonnell^ 
105  Fed.  268— Abel  v.  Book,  120  Fed.  48— 
Green  v.  Heaston,  154  Ind.  129,  ."iO  N.  E.  87— 
Brooks  v.  Clark.  44  Phlla.  Log.  Int.  50— 
Guarantee  Co.  of  N.  A,  v.  First  Nat.  Bank,  9& 
Va.  483,  28  S.  E.  909. 

95.  Plaintiff's  motive  in  joining  parties  de- 
fendant is  not  open  to  inquiry  when  the 
petition  for  removal  does  not  charpre  that  it 
was  done  to  defraud  the  jurisdiction  of 
the  Federal  court.  Chesapeake  &  O.  R.  Co.  v 
Dixon,  179  U.  S.  131,  21  Sup.  Ct.  Rep.  67, 

45:  121 
Cited  In  Martin  v.  New  Trindad  Lake  Asphalt 
Co.  130  Fed.  395. 

Assiftnments. 

Dismissal  or  Remand  to  State  Court 
where  Assignment  was  Colorable, 
see  infra,  489,  490. 

96.  Tlie  restriction  upon  the  jurisdiction. 
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of  a  Federal  circuit  court  under  the  ju- 
diciary act  of  1789,  §  11,  over  suits  brought 
by  an  assignee  of  a  chose  in  action,  has  no 
application  to  the  right  of  the  defendant, 
uniler  §  12  of  that  act,  to  remove  such  a 
suit  to  the  Federal  circuit  court  for  diver- 
sity of  citizenship  between  him  and  the 
plaintiff.     Green  v.  Custard,  23   How.  484, 

16:  471 
Bushnell  v.  Kennedy,  9  Wall.  387,  19:  736 
Lexington  v.  Butler,  14  Wall.  282,  20:  809 
Delaware   County   v.   Diebold   Safe   &   Lock 

Co.  133  U.  S.  473,  10  Sup.  Ct.  Rep.  399, 

33:  674 
Limited  in  Perry  v.  Merrimack.  18  Fed.  659 — 

Bentllf  V.  London  &  C.  Finance  Corp.  44  Fed. 

668. 

Cited    In    Lexington   v.    Butler,    14   Wall.    293, 
20  L.  ed.  212— Gaines  v.  Fuentes,  92  U.  S. 
24.    23    L.   ed.    629— Corbln   v.    Black    Hawk 
Countj,    105    U.    S.    666,    26    L.    ed.    1139— 
Thompson    v.    Perrine,    106    U.    S.    593,    27 
L.  ed.  .300,  1  Sup.  Ct.  Rep.  564 — Chlckamlng 
T.   C^arpenter,   106   U.   S.  666,   27  L.  ed.  308, 
1     Sup.    Ct.    Rep.    620 — Claflin    ▼.    Common- 
wealth  Ins.  Co.  110  U.  S.  91,  28  L.  ed.  79, 
3    Sup.   Ct.   Rep.   507 — Rosenbaum  v.   Bauer, 
120  V.  S.  457.  30  L.  ed.  746.  7  Sup.  Ct.  Rep 
633 — Blacklock  v.   Small,   127  U.   S.   103,  32 
L.   ed.   73.  8  Sup.  Ct.  Rep.  1096 — Ambler  v. 
Epplnger,   137   U.   S.  483.  34   L.  ed.   766,   11 
Sup.  Ct.  Rep.  173— St.  LouU  &  S.  F.  R.  Co.  ▼. 
McBrlde,   141   U.   S.   132.   35   L.   ed.   661,    11 
Sop.  Ct.  Rep.  982— Holmes  v.  Goldsmith,  147 
V.    S.   161.  37   L.   ed.   122.   13   Sup.  Ct.   Rep. 
288 — Goldey  v.  Morning  News.  156  U.  S.  523, 
39   L.  ed.  519,   15  Sup.  Ct.   Rep.   55^— Mexi- 
can Nat.  R.  Co.  V.  Davidson.  157  U.  S.  207, 
39     L.    ed.    675,     15    Sup.    Ct.     Rep.    563 — 
Glass   V.   Concordia    Parish,    176   U.    S.   210. 
44    L.   ed.   437,    20   Sup.   Ct.   Rep.   346 — Cod- 
man   T.   Vermont  &  C.  R.  Co.   17  Blatchf.  3, 
Fed.  Cas.  No.  2,936 — Cooper  t.  Thompson,  13 
Blatchf.    437.    Fed.    Cas.    No.    3,202— Water- 
bury  y.  Laredo,  3  Woods.  374,  Fed.  Cas.  No. 
17.2r»2 — Berger   v.    Douglass   County,    2    Mc- 
Crary,  484,  5  Fed.  24— Hobby  ▼.  Allison,  13 
Fed.   402— Ferry  y.  Merrimack,  18   Fed.  662 
— Rosenblatt  v.  Reliance  Lumber  Co.  18  Fed. 
707 — Bell  V.  Noonan.  19  Fed.  226 — Adams  v. 
Republic  County,  23  Fed.  212 — Fidelity  Trust 
Co.    y.  Gill   Car  Co.  23   B"ed.   740— Glenn  y. 
Walker,  27  Fed.  578 — Ijiwton  v.  Blltch,  30 
Fed.    642— Simons    y.    Ypsllantl    Paper    Co. 
33    Fed.    194 — Whelan   y.    New   York,    L.    E. 
Jk    W.    R.    Co.    1    L.R.A.    78,    35    Fed.    862— 
Kansas  City  &  T.  R.  Co.  y.  Interstate  Lum- 
ber Co.  37  Fed.  6 — McDermott  v.  Chicago  & 
N.    W.   R.   Co.    3   L.R.A.   457.   38   Fed.   532— 
Marine  Ins.  Co.  y.  St.  I»ul8,  I.  M.  &  S.  R. 
Co.  41  Fed.  645 — Brodhead  v.  Shoemaker,  11 
L.R.A.  572,  44  Fed.  525— Connecticut  y.  Chi- 
cago.  B.   &  Q.  R.   Co.  48   Fed.   178 — Central 
Trust  Co.  y.  Virginia,  T.  &  C.  Sreol  &  I.  Co. 
55    Fed.    773— Chase  t.   Sheldon    Roller-Mills 
Co.  56  Fed.  626 — Jackson  &  B.  Co.  y.  I*ear- 
aon,  60  Fed.   117 — Loulsyllle,  N.  A.  &  C.  R. 
Co.    y.   Ohio  Valley  Improy.  &  Contract   Co. 
69   Fed.  436 — ^Loulsyllle  Trust  Co.  v.   I>ouIs- 
▼llle.  N.  A.  &  C.  R.  Co.  22  CCA.  404.  43 
U.    8.    App.    550.    75    Fed.    459 — Tug    River 
Coal  k  Salt  Co.  y.  Brigel,  30  C  C.   A.  419. 
58    U.    S.   App.   320,   86    Fed.   822 — Goldman 
▼.  Furaess.  W.  &  Co.  101  Fed.  468— Virginia- 
Carolina  Chemical  Co.   y.   Sundry   Ins.   Co's. 
108   Fed.   454 — Buckingham   y.    Dake.    50  C 
C.   A.  494,    112   Fed.  261— Baq   v.   Columbia 
Bontbem   R.   Co.  54   C.  C  A.  411,   117  Fed. 
25 — Hoadley  y.   Day.   128  Fed.   304 — Greevy 
T.    Jacob    Tome    Institute,    132    Fed.    409— 


Ex  parte  Jones,  66  Ala.  205 — Anderson  v. 
Morton,  21  App.  D.  C.  449 — Floyd  County  y. 
Hurd,  49  Ga.  467,  15  Am.  Rep.  682— Indian- 
apolis, B.  &  W.  R.  Co.  V.  RIsley,  50  Ind. 
65 — Laird  y.  Connecticut  &  P.  Rivers  R.  Co. 
55  N.  H.  379,  20  Am.  Rep.  216 — Ayres  v. 
Western  R.  Corp.  45  N.  Y.  264 — Brlncker- 
hoff   y.    Bostwick,   88   N.   Y.   61. 

97.  Under  the  act  of  March  3,  1875,  §  2 
(18  SUt.  at  L.  470,  chap.  137,  U.  S.  Corap. 
Stat.  1901,  p.  509),  a  suit  of  a  civil  nature 
brought  in  a  state  court,  where  the  matter  in 
dispute  exceeds  the  sum  or  value  of  $500, 
and  in  which  there  is  a  controversy  between 
citizens  of  different  states,  or  between  citi- 
zens of  a  state  and  foreign  states,  citi- 
zens, or  subjects,  may  be  removed  into  the 
circuit  court,  although  the  suit,  because 
founded  on  a  contract  in  favor  of  an  as- 
signee, could  not  have  been  brought  in  the 
circuit  court  if  no  assignment  had  been  made. 
Claflin  V.  Commonwealth  Ins.  Co.  110  U.  S. 
81,  3  Sup.  Ct.  Rep.  507,  28:  76 
Distinguished  in  Central  Trust  Co.  v.  Virginia, 

T.  &  C   Steel  &  I.  Co.  55  Fed.  773. 
Cited  In  Rosenbaum  y.  Bauer,   1-^0  U.  S.  457, 

30  L.  ed.  746.  7  Sup.  Ct.  Rep.  633— Dela- 
ware County  V.  Diebold  Safe  &  Lock  Co.  133 
D.  S.  486.  33  L.  ed.  679,  10  Sup.  Ct.  Rep. 
399— St.  Louis  &  S.  F.  R.  Co.  y.  McBrlde, 
141  U.  S.  132,  35  L.  ed.  661.  11  Sup.  Ct. 
Rep.  982 — Goldey  y.  Morning  News.  156  U. 
8.  523,  39  L.  ed.  519.  15  Sup.  Ct.  Rep.  559 
— Mexican  Nat.  R.  Co.  y.  Davidson.  157  U. 
S.  207.  39  L.  ed.  675.  15  Sup.  Ct.  Rep. 
563— Bell  y.  Noonan,  19  Fed.  22(5— Edwards 
y.  Connecticut  Mut.  L.  Ins.  Co.  20  Fed.  453 — 
Virginia  Coupon  Cases,  25  Fed.  644 — Fidelity 
Trust  Co.  y.  Gill  Car  Co.  25  Fed.  740 — 
Glenn  y.  Walker,  27  Fed.  578 — Rosenbaum 
y.  Supervisors,  28  Fed.  224— Neale  v.  Foster, 

31  Fed.  56— Kansas  City  &  T.  R.  Co.  v.  In- 
terstate Lumber  Co.  37  Fed.  6 — Rosenl>aum 
y.  Council  Bluffs  Ins.  Co.  3  L.R.A.  191, 
37  Fed.  725— McDermott  y.  Chicago  &  N.  W. 
R.  Co.  3  L.R.A.  457,  38  Fed.  532— I^ird  v. 
Indemnity  Mut.  M.  Assur.  Co.  44  Fed.  712 
— Brisenden  v.  Chamberlain.  53  Fed.  308 — 
Gregory  v.  Pike.  15  C  C.  A.  42.  21  U.  S.  App. 
658.  67  Fed.  847— Virginia  Carolina  Chemi- 
cal Co.  y.  Sundry  Ins.  Co's.  108  Fed.  454 — 
Craven  v.  Turner,  82  Me.  389,  19  At  I.  864 — 
American  Finance  Co.  v.  Bostwick,  151  Mass. 
23,   23   N.   B.   656. 

State   statutes. 

See  also  supra,  19,  20. 

98.  A  proceeding  in  a  state  court  against 
an  administrator,  to  obtain  payment  of  a 
debt  due  by  the  decedent  in  his  lifetime,  is 
removable  into  a  court  of  the  United  Stales, 
when  the  creditor  and  the  administrator  are 
citizens  of  different  states,  notwithstanding 
the  state  statute  may  enact  that  such  claims 
can  only  be  established  in  a  probate  court  of 
the  state,  or  by  appeal  from  that  court  to 
some  other  state  court,  Iless  v.  Revnolds, 
113  U.  S.  73,  5  Sup.  Ct.  Rep.  377,  28:  927 
Cited  In  Baltimore  &  O.  R.  Co.  v.  Bates.   119 

V.  S.  407,  30  L.  ed.  438,  7  Sup.  Ct.  Rep. 
285 — Rosenbaum  v.  Bauer,  120  U.  S.  458. 
30  L.  ed.  746,  7  Sup.  Ct.  Rep.  633— 
Schraeder  Mln.  &  Mfg.  Co.  y.  Packer,  129  U. 
8.  700,  32  L.  ed.  764,  9  Sup.  Ct.  Rep.  385— 
Delaware  County  v.  Diebold  Safe  &  I^ck  Co. 
133  U.  S.  487,  33  L.  ed.  680.  10  Sup.  Ct. 
Rep.  399 — Upshur  County  y.  Rich,  135  U.  S. 
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474,  34  L.  ed.  199,  10  Sup.  Ct.  Rep.  651— 
Clark  y.  Bever,  139  U.  S.  103,  35  L.  ed. 
92,  11  Sup.  Ct.  Rep.  468— Byers  v.  McAuIey, 
149  U.  S.  620,  37  L.  ed.  873.  13  Sup.  Ct. 
Rep.  906— Hanrlck  v.  Hanrlck,  153  U.  S. 
197,  38  L.  ed.  687,  14  Sup.  Ct.  Rep.  835— 
Field  V.  Williams,  24  Fed.  515— Fisk  v.  Hen- 
arle,  32  Fed.  427— New  York  I,  &  P.  Co. 
use  of  Stewart  v.  Milburn  Gin.  &  Mach.  Co. 
35  Fed.  226 — United  States  v.  Shaw,  3  L. 
R.A.  233,  39  Fed.  435— Brodhead  v.  Shoe- 
maker, 11  L.R.A.  569,  44  Fed.  522— Elli- 
ott V.  Shuler,  50  Fed.  456 — Edwards  v. 
Hill,  8  C.  C.  A.  236,  19  U.  S.  App.  493,  59 
Fed.  726— Walker  v.  Brown,  11  C.  C.  A.  141, 
27  IJ.  S.  App.  291,  63  Fed.  210— Re  Foley, 
80  Fed.  951 — Brendel  ▼.  Charch.  82  Fed. 
263— Heath  v.  Shaffer,  93  Fed.  650— Crider 
V.  Shelby,  95  Fed.  213 — Wahl  v.  Franz.  49 
L.R.A.  76,  40  C.  C.  A.  644,  100  Fed.  686 
— Galllvan  v.  Jones,  42  C.  C.  A.  412,  102 
Fed.  427 — Security  Trust  Co.  v.  Dent,  43 
C.  C.  A.  600,  104  Fed.  386— Kirby  v.  Chica- 
go &  N.  W.  R.  Co.  106  Fed.  556— United 
States  V.  Eisenbois,  50  C.  C.  A.  180,  112  Fed. 
197— Schneider  v.  Eldredge,  125  Fed.  640 — 
Stevens  v.  Smith,  61  C.  C.  A.  627,  126  Fed. 
709 — Security  Co.  v.  Pratt,  65  Conn.  177, 
32  Atl.  306 — Augusta  v.  Kimball,  91  Me 
608,  41  L.R.A.  477,  40  Atl.  666— Earl  Car- 
penter &  Sons  Co.  V.  New  York,  N.  H.  &  H. 
R.  Co.  184  Mass.  101,  68  N.  E.  28— Lang 
T.   Lynch,   63  N.  H.  244. 

99.  A  suit  against  an  administrator  to  re- 
cover a  claim  which  existed  against  the  de- 
cedent in  his  lifetime  may  be  removed  from 
the  state  court  in  which  it  was  commenced 
to  the  circuit  court  of  the  United 
States,  where  the  parties  are  citizens  of 
different  states,  although  the  statute  of  the 
state  confers  exclusive  jurisdiction  of  such 
a  suit  upon  the  state  court.  Clark  v.  Bever, 
139  U.  S.  96,  11  Sup.  Ct.  Rep.  468,  35:  88 
Cited   In    Elliott   v.    Shuler,    50    Fed.    456— Re 

Cllley.  58  Fed.  990 — Augusta  y.  Kimball,  91 
Me.  608,  41  L.R.A.  477,  40  Atl.  666— 
Frawley  v.  Cosgrove,  83  Wis.  443,  53  N.  W. 
689. 

100.  The  express  declaration  in  Iowa  Code 
1897,  §  2009,  that,  on  the  appeal  to  a  dis- 
trict court,  which  either  party  may  take 
from  the  commissioners*  award  in  proceed- 
ings to  condemn  land  for  railway  purposes, 
the  "landowner  shall  be  plaintiff  and  the  cor- 
poration defendant,"  does  not  fix  the  status 
of  the  parties  under  the  removal  act,  but 
the  landowner  must  be  deemed  the  defend- 
ant so  far  as  the  right  of  removal  to  a  Fed- 
eral circuit  court  on  the  ground  of  diverse 
citizenship  is  concerned,  because,  under  the 
state  statutes,  the  institution  and  continu- 
ance of  the  proceedings  depend  upon  the 
will  of  the  railroad  company.  Mason  Citv 
&  Ft.  D.  R.  Co.  V.  Boynton,  204  U.  S.  570, 
27  Sup.  Ct.  Rep.  321,  51 :  629 

o.  Separable  Controversies* 

Sufficiency   of   Showing  of,   see   infra,  317- 

321 
Time  for  Removal,  see  infra,  336,  341,  349, 

390. 
Remanding  Case  after  Removal,   see   infra, 

476. 
Remanding  Cause  after  Discontinuance  as  to, 

see  infra,  487,  488. 


Sufficiency  of  Evidence  that  Resident  was 
Joined  to  Prevent  Removal  of  Cause,  see 
Evidence,  2534. 

See  also  infra,  171. 

101.  The  provisions  of  the  act  of  March  2, 
1867  (chap.  196,  14  Stat,  at  L.  558),  as  to 
the  removal  of  causes  from  a  state  court  to 
Federal  courts  on  ground  of  local  prejudice, 
are  not  applicable  to  the  proceedings  for  re- 
moval because  of  a  separable  controversy. 
Young  v.  Ewart  (Young  v.  Parker)  132  U. 
S.    267,    10    Sup.    Ct.    Rep.    75,         33:  352 

Editorial  notes. 

Separable  controversies.  36:  346;  36:  528; 

38:  195 

[By  a  nonresident  corporation  joined  with 
resident  employee.    1  L.R.A.(N.S.)  370,  375. 

Removal  to  Federal  Court  because  of  sep- 
arable controversy.  5  L.R.A.(N.S.)  50.] 

Removability  off  whole  suit. 

102.  When  two  causes  of  action  are  united 
in  one  suit,  the  whole  suit  can  be  removed 
under  the  act  of  March  3,  1875,  §  2,  clause  2, 
on  the  petition  of  one  or  more  of  the  plaint- 
iffs or  defendants  interested  in  the  contro- 
versy which,  if  it  had  been  sued  on  alone, 
would  be  removable,  in  view  of  the  language 
of  that  clause  that,  where  a  separable  con- 
troversv  exists  between  citizens  of  different 
states,  either  one  or  more  of  the  plaintiffs  or 
defendants  actually  interested  in  such  contro- 
versy may  remove  the  suit  to  the  proper 
Federal  circuit  court.  Barney  v.  Latham,  103 
U.  S.  205,  26:  514 
Distinguished  In  Presbyterian  Society  v.  Good- 
rich Transp.  Co.  10  BIss.  319 — TurnbuH 
Wagon  Co.  v.  Linthlcum  Carriage  Co.  80  Fed. 
5. 

Cited  In  Blake  v.  McKlm,  103  U.  S.  337,  26  L. 
ed.  564— Hyde  v.  Ruble,  104  U.  S.  409,  26 
L.  ed.  824 — Fraser  v.  Jennlson,  106  U.  S.  194, 
27  L.  ed.  132,  1  Sup.  Ct.  Rep.  171 — Thayer 
v.  Life  Asso.  of  America,  112  U.  S.  720,  28 
L.  ed.  866,  5  Sup.  Ct.  Rep.  355 — Graves  t. 
CorblD,  132  U.  S.  591,  33  L.  ed.  469.  10  Sup. 
Ct.  Rep.  196 — Torrence  v.  Shedd,  144  U.  S. 
530,  36  L.  ed.  531,  12  Sup.  Ct.  Rep.  726 — 
Hanrlck  v.  Hanrlck.  153  U.  S.  195.  38  L.  ed. 
686,  14  Sup.  Ct.  Rep.  835— Connell  v.  Smiley, 
156  U.  S.  341,  39  L.  ed.  445.  15  Sup,  Ct.  Rep. 
353 — Geer  v.  Mathleson  Alkali  Works,  190 
U.  S.  432,  47  L.  ed.  1124,  23  Sup.  Ct.  Rep. 
807 — Snow  V.  Smith,  4  Hughes,  218 — Iowa 
Homestead  Co.  v.  Des  Moines  Nav.  &  R.  Co. 
3  McCrary,  105.  8  Fed.  104 — Sheldon  v,  Keo- 
kuk Northern  Line  Packet  Co.  10  Blss.  473, 
8  Fed.  770— Karns  v.  Atlantic  &  O.  R.  Co.  10 
Fed  311 — Greene  v.  Kllnger.  10  Fed.  689 
— Chambers  v.  Holland,  3  McCrary.  543,  11 
Fed.  214— Mitchell  v.  Tlllotson,  11  Blss.  327. 
12  Fed.  738 — Price  v.  Foreman,  11  Blss.  331, 

12  Fed.  803— Connell  v.  Utlca.  U.  &  E.  R.  Co. 

13  Fed.  241 — Le  Mars  v.  Iowa  Falls  &  8.  C. 
R.  Co.  4  McCrary,  219 — ^Tuedt  v.  Carson,  4 
McCrary.  420.  13  Fed.  355 — Poppenhauser  v. 
Indla-Rubber  Comb  Co.  14  Fed.  709— Chicago 
V.  Hutchinson,  11  Blss.  495,  15  Fed.  137 — 
Snow  V.  Texas  Trunk  R.  Co.  4  Woods,  398, 
16  Fed.  3 — Bates  v.  New  Orleans,  B.  R.  h 
V.  R.  Co.  16  Fed.  294— Illinois  ex  rel.  Mc- 
Cartney, V.  Illinois  C.  R.  Co.  16  Fed.  888 — 
Lan^don  v:  P'ogg.  21  Blatchf.  395,  18  Fed. 
7 — New  Jersey  Zinc  &  Iron   Co.  v.   Trotter, 

18  Fed.  339— Boyd  v.  0111,  21  Blatchf.  547, 

19  Fed.  147 — Walser  v.  Memphis,  C.  &  N.  W. 
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B.  Co.  19  Fed.  153 — Freldler  v.  Chotard,  19 
Fed.  229 — Moore  v.  North  River  Constr.  Co. 
^2  Blatchf.  117.  19  Fed.  804— Gudger  v. 
Western  North  Carolina  R.  Co.  21  Fed.  83— 
Capital  City  Bank  v.  Hodgln,  22  Fed.  210— 
Orlndrod  r.  Crlne,  22  Fed.  267— New  York 
T.  New  Jersey  8.  B.  Transp.  Co.  24  Fed. 
818 — McHenry  v.  New  York,  P.  &  O.  R.  Co. 
25  Fed.  68— Perrln  v.  Lepper,  26  Fed.  548 — 
Ramsey  ▼.  Call,  28  Fed.  770 — Hax  v.  Cas- 
par, 31  Fed.  500 — Western  U.  Teleg.  Co.  t. 
Brown,  32  Fed.  340 — Anderson  t.  Appleton, 
32  Fed.  858 — ^Weller  t.  J.  B.  Pace  Tobacco 
Co.  32  Fed.  862 — Covert  v.  Waldron,  33  Fed. 
312 — Whelan  v.  New  York,  L.  B.  &  W.  R.  Co. 
1  L.R.A.  72,  35  Fed.  859— Yearlan  v.  Hor- 
ner, 36  Fed.  131 — Ames  v.  Chicago,  S.  F.  k 

C.  R.  Co.  39  Fed.  882 — ^Le  Mars  v.  Iowa 
Falls  &  S.  C.  R.  Co.  48  Fed.  662 — Insurance 
Co.  of  N.  A.  ▼.  Delaware  Mut.  Ins.  Co.  60 
Fed.  257— Barth  v.  Coler,  9  C.  C.  A.  83,  19 
U.  S.  App.  646,  60  Fed.  468 — Watson  v.  As- 
bnry  Park  k  B.  Street  R.  Co.  73  Fed.  2— 
Mntoal  Reserve  Fund  Life  Asso.  v.  Farmer. 
23  C.  C.  A.  677.  86  U.  S.  App.  771,  77  Fed. 
"932 — Snow  r.  Smith,  88  Fed.  658 — Atlan- 
tic &  V.  Fertilizing  Co.  v.  Carter,  88  Fed. 
708 — Jarvls  v.  Crozler,  98  Fed.  756 — Lake 
Street  Elev.  R.  Co.  v.  Zlegler,  39  C.  C.  A. 
438,  99  Fed.  121 — Mexican  Nat.  Coal,  Timber 
A  I.  Co.  V.  Macdonell,  105  Fed.  268 — Yout- 
sey  ▼.  HoflTman,  108  Fed.  701 — Lamm  v.  Par- 
rot Sliver  k  Copper  Co.  Ill  Fed.  243 — Sea- 
board Air  Line  R.  Co.  v.  North  Carolina  R. 
Co.  123  Fed.  630 — WUliard  v.  Spartanburg. 
U.  k  C.  R.  Co.  124  Fed.  802 — Harley  v. 
Home  Ins.  Co.  125  Fed.  793 — Groel  v.  United 
Electric  Co.  132  Fed.  254 — Withers  v.  Hop- 
l:ins  Place  Sav.  Bank,  104  6a.  98,  30  S.  E. 
766 — St.  Louis.  W.  k  W.  R.  Co.  v.  Ransom, 
-29  Kan.  300 — ^Danvers  Sav.  Bank  v.  Thomp- 
son, 133  Mass.  184 — Home  v.  Boston  k  M. 
R.  Co.  62  N.  H.  456— Gudger  v.  Western 
North  Carolina  R.  Co.  87  N.  C.  327— OKel- 
ly  V.  Richmond  k  D.  R.  Co.  89  N.  C.  60 — 
Bro<As  V.  Clark.  44  Phlla.  Leg.  Int.  50 — 
Kama  v.  Atlantic  k  O.  R.  Co.  11  W.  N.  C. 
176 — Felbleman  v.  Bdmonds.  69  Tex.  339, 
6  S.  W.  417 — Kennedy  v.  Ehlen,  81  W.  Va. 
558,  8  8.  E.  398. 

Citizenship. 

Time  for  Removal.  s€.e  infra.  349. 

See  also  supra,  91;  infra,  109-111,  121, 

124,  125,  128,   134,  140,  148,  152, 

153,  156,  157,  166,  167. 

103.  The  right  to  remove  a  case  from  a 
tate  to  a  Federal  circuit  court  on  the  ground 
of  diverse  citizenship,  under  the  act  of  March 
3,   1875,  i  2,  cl.  2.  when  a  saparahle  con- 
troversy exists,  depends  upon  the  pleadings 
when  the  petition   therefor  is  filed,  and  is 
not   affected  by  the   fact  that  a  defendant 
who  is  a  citizen  of  the  same  state  with  one 
of  the  plaii^tiffs  may  be  a  proper,  but  not  an 
indispensable,     party     to     the     controversy. 
Barney  v.  I^tham.  103  U.  S.  205,     26:  514 
Cited  *ln    Wilson   v.    Oswego   Twp.    151    U.    S. 
66.    38   L.   ed.    75.    14    Sup.    Ct.    Rep.    259— 
Deford  v.  Mehaffy,  13  Fed.  485 — Long  v.  Bu- 
ford,    24    Fed.    246 — New   York    Constr.    Co. 
T.  Simon.  53  Fed.  4 — Burgunder  v.  Browne. 
59    Fed.    499 — Re    Jamecke    Ditch,    60    Fed. 
168 — Hyde   v.   Victoria    Land   Co.    125    Fed. 
973 — Laden  ▼.  Meek.  65  C.  C.  A.   363.   130 
Fed.   879 — Boatmen's   Bank   v.   Frltzlen,    68 
C-  C.  A.  300,   135   Fed.  662— Dan  vers   Sav. 
Bank  v.  Thompson.  133  Mass.   184 — Rich  v. 
OroM,  29  Neb.  841.  45  N.  W.  468— Smith  v. 
U.  8.  Dig.— 318 


Day,  39  Or.  534,  64  Pac.  812 — Blum  v. 
Thomas,  60  Tex.  161. 

104.  An  alien  sued  with  a  citizen,  by  an- 
other citizen  of  the  same  state,  cannot  have 
the  suit  removed  to  a  United  States  court 
as  to  himself,  although  the  controversy  is 
separable.  King  v.  Cornell,  106  U.  S.  395, 
1  Sup.  Ct.  Rep.  313,  27:  60 

105.  Under  the  act  of  1875,  which  repealed 
the  second  subdivision  of  Hev.  Stat.  §  639.  an 
alien  sued  with  a  citizen,  by  another  citi- 
zen of  the  same  state,  cannot  have  the  suit 
removed  to  a  United  States  court  as  to  him- 
self, although  the  controversy  is  separable. 
King  V.  Cornell,  106  U.  S.  395,  1  Sup.  Ct 
Rep.  313,  27:  60 
Cited  In  Holland  v.  Chambers.   110  U.  S.  60, 

28  L.  ed.  70,  3  Sup.  Ct.  Rep.  427 — Ayors  v. 
Watson.  113  U.  S.  597.  28  L.  ed.  1094.  5 
Sup.  Ct.  Rep.  641 — Baltimore  k  O.  R.  Co.  v. 
Bates,  119  U.  S.  467.  30  L.  ed.  438,  7  Sup. 
Ct.  Rep.  285 — ^Merchants'  Cotton  Press  k 
Storage  Co.  v.  Insurance  Co.  of  N.  A.  151 
U.  S.  386,  38  L.  ed.  204,  4  Inters.  Com.  Rep. 
507,  14  Sup.  Ct.  Rep.  367 — Northern  P.  Ter- 
minal Co.  V.  Lowenberg,  9  Sawy.  351.  18 
Fed.  342 — New  York  v.  Independent  S.  B.  Co. 
21  Fed.  693 — Woodrum  v.  Clay.  33  Fed.  800 
— United  States  v.  Huffmaster.  35  Fed.  82 — 
Whelan  v.  New  York.  L.  B.  &  W.  R.  Co.  1 
L.R.A.  69,  35  Fed.  834 — Meyer  v.  Herrera, 
41  Fed.  66 — Insurance  Co.  of  N.  A.  v.  Dela- 
ware Mut.  Ins.  Co.  50  Fed.  257 — Creagh  v. 
Equitable  L.  Assur.  Soc.  88  Fed.  2 — Tracy 
V.  Morel,  88  Fed.  803 — Roberts  v.  Pacific  k 
A.  R.  k  Nav.  Co.  104  Fed.  577 — Roberts  v. 
Pacific  k  A.  R.  k  Nav.  Co.  58  C.  C.  A.  65, 
121  Fed.  789— Laden  v.  Meek,  65  C.  C.  A. 
363,  130  Fed.  870 — Ooodsell  v.  Delta  k  P. 
Land  Co.  72  Miss.  584.  18  So.  452— Guar- 
antee Co.  V.  First  Nat.  Bank.  95  Va.  483. 
28   S.   E.  909. 

106.  In  a  suit  for  possession  of  town  bonds 
a  separable  controversy  does  not  exist  for 
the  purpose  of  removal,  as  to  the  township 
which  issued  them  and  a  person  to  whose  or- 
der they  are  subject,  where  the  defendant 
having  them  in  possession  and  against  whom 
the  only  relief  is  sought  is  a  citizen  of  the 
same  state  in  which  plaintiff  resides.  Wilson 
V.  Oswego  Twp.  151  U.  S.  56,  14  Sup.  Ct 
Rep.  259,  38:  70 

107.  The  fact  that  both  plaintiff  and  one 
defendant  were  citizens  of  the  same  state 
when  a  suit  was  brought  in  a  state  court 
does  not  show  that  a  controversy  might  not 
exist  between  citizens  of  different  states 
which  would  authorize  a  removal  to  a  Fed- 
eral court  under  the  act  of  1875.  Evers  v. 
Watson,  156  U.  S.  527,  15  Sup.  Ct.  Rep.  430. 

39:  520 
Cited  In  Ilutton  v.  .Toseph  Bancroft  k  Sons  Co. 
77  Fed.  482. 

108.  A  separable  controversy  which  justi- 
fies a  removal  to  a  Federal  court,  where 
there  is  diverse  citizenship,  exists  between 
plaintiffs  and  two  corporations  named  as  de- 
fendants in  a  complaint  which  seeks  to  set 
aside  for  fraud  a  conveyance  between  such 
corporations,  and  to  prevent  the  directors 
of  the  grantor  from  making  any  •  further 
disposition  of  its  property,  and  prays  for  a 
reconveyance  of  such   property  and  an   ac- 
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counting  by  the  grantee  for  the  damages 
sustained  by  the  transfer,  and  also  asks  that 
such  directors,  who  are  joined  as  defendants 
and  are  not  all  residents  of  different  states 
from  plaintiffs,  be  compelled  to  account  as 
agents  and  trustees  for  their  actions  in  the 

f)remises,  and  be  required  to  make  good  all 
OSS  and  damage  caused  by  their  wrongful 

conduct.     Geer  v.  Mathieson  Alkali  Works. 

190    U.    S.    428,    23    Sup.    Ct.    Rep.    807, 

47:  1122 

Cited  In  St.  Louis  Cotton  Compress  Co.  v.  Amer- 
ican Cotton  Co.  60  C.  C.  A.  85,  125  Fed.  200 
—Hyde  v.  Victoria  Land  Co.  125  Fed.  973— 
Groel  V.  United  Electric  Co.  132  Fed.  -654 
— Boatmen's  Bank  v.  Fritzlen,  68  C.  C.  A. 
296,  135  Fed.  658— Cella  v.  Brown,  136  Fed. 
442 — Perkins  v.  Lake  Superior  &  S.  E.  R. 
Co.  140  Fed.  910— Iowa  Lillovet  Gold  Min. 
Co.  V.  Bliss,  144  Fed.  457 — Manufacturers' 
Commercial  Co.  v.  Brown  Alaska  Co.  148 
Fed.  310. 

Divisibility  of  action. 

109.  To  remove  a  case  on  the  ground  that 
it  is  a  separable  controversy,  the  case  must 
be  one  capable  of  separation  into  parts,  so 
that  in  one  of  the  parts  a  controversy  will 
be  presented  with  citizens  of  one  or  more 
states  on  one  side  and  citizens  of  other 
states  on  the  other,  which  can  be  fully  de- 
termined without  the  presence  of  any  of  the 
other  parties  to  the  suit  as  it  was  begun. 
Eraser  v.  Jennison,  106  U.  S.  191,  1  Sup. 
Ct.  Rep.  171,  27:  131 

Cited  in  Avers  v.  Wiswall,  112  U.  S.  193,  28 
L.  ed.  695,  5  Sup.  Ct.  Rep.  90 — Louisville 
&  N.  R.  Co.  V.  Ide,  114  U.  S.  55,  29  L.  ed. 
64,  5  Sup.  Ct.  Rep.  735 — Brown  v.  Trona- 
dale.  138  IT.  S.  396,  34  L.  ed.  990,  11  Sup. 
Ct.  Rep.  308 — Torrence  v.  Shedd,  144  U.  S. 
530,  36  L.  ed.  531.  12  Sup.  Ct.  Rep.  726— 
Geer  v.  Mattiieson  Alkali  Works,  190  U.  S. 
432.  47  L.  ed.  1125,  23  Sup.  Ct.  Rep.  807— 
Capital  City  Bank  v.  Hodgin,  22  Fed.  210 — 
Thompson  v.  Dixon,  28  Fed.  7 — Rumsey  v. 
Call,  28  Fed.  770 — Western  U.  Teleg.  Co.  v. 
Brown,  32  Fed.  341 — Anderson  v.  Appleton, 
32  Fed.  859 — Weller  v.  J.  B.  Pace  Tobacco 
Co.  32  Fed.  862 — Tearian  v.  Homer,  36  Fed. 
131 — Patchin  v.  Hunter,  38  Fed.  53 — Stan- 
brough  V.  Cook,  3  L.R.A.  402,  38  Fed.  372— 
BIssell  V.  Canada  &  St.  L.  R.  Co.  39  Fed. 
227 — Ames  v.  Chicago,  S.  F.  &  C.  R.  Co.  39 
Fed.  882 — Rogers  v.  Van  Nortwick,  45  Fed 
514— Texas  v.  Day  Land  &  Cattle  Co.  49 
Fed.  596 — New  York  Constr.  Co.  v.  Simon, 
53  Fed.  5 — Burgunder  v.  Browne,  59  Fed. 
498 — Barth  v.  Coler,  9  C.  C.  A.  83.  19  U.  S. 
App.  646,  60  Fed.  468 — Thompson  v.  Chicago, 
St.  P.  &  K.  C.  R.  Co.  60  Fed.  774 — Garner 
V.  Second  Nat.  Bank,  66  Fed.  371 — Re  Jar- 
necke  Ditch,  69  Fed.  170 — Watson  v.  As- 
bury  Park  &  B.  Street  R.  Co.  73  Fed.  2 — 
Mutual  Reserve  Fund  Life  Asso.  v.  Farmer, 
23  C.  C.  A.  677,  36  U.  S.  App.  771,  77  Fed. 
932— Colburn  v.  Hill,  41  C.  C.  A.  472,  101 
Fed.  505 — Broadway  Ins.  Co.  v.  Chicago,  G. 
W.  R.  Co.  101  Fed.  509 — Smedley  v.  Smed- 
ley,  110  Fed.  258 — Laden  v.  Meek,  65  C.  C. 
A.  363,  130  Fed.  879 — Groel  v.  United  Elec- 
tric Co.  132  Fed.  254 — Boatman's  Bank  v. 
Fritzlen,  68  C.  C.  A.  301,  135  Fed.  663— 
Jansen  v.  Grimshaw,  125  111.  475,  17  N.  E. 
850 — Green  v.  Heaston,  164  Ind.  129.  56  N. 
E.  87;— Baltimore  &  O.  Teleg.  Co.  v.  Morgan's 
L.  &  T.  R.  &  S.  S.  Co.  37  La.  Ann.  889 — 
Townsend  v.  Sykes.  38  La.  Ann.  411 — Rich 
T.  Gross,  29  Neb.  341,  45  N.  W.  468— Home 


V.  Boston  &  M.  R.  Co.  62  N.  H.  455 — Na- 
tional Docks  &  N.  J.  Junction  Connecting  R. 
Co.  V.  Pennsylvania  R.  Co.  52  N.  J.  Eq. 
63,  28  Atl.  71— Millers  Estate,  159  Pa.  566, 

28  Atl.  441. 

110.  To  sustain  the  removal  of  a  separ- 
able controversy  wholly  between  citizens  of 
different  states,  under  the  act  of  March  3, 
1875,  §  2,  cl.  2,  there  must  exist  in  the 
suit  a  separate  and  distinct  cause  of  action, 
in  respect  to  which  all  the  necessary  par 
ties  on  one  side  are  citizens  of  different 
states  from  those  on  the  other.  Hyde  v. 
Ruble,  104  U.  S.  407,  26:  823 
Cited  in  Corbin  v.  Van  Brunt,  105  U.  S.  578. 

26  L.  ed.  1176 — Fraser  v.  Jennison,  106  U. 
S.  194,  27  L.  ed.  132,  1  Sup.  Ct.  Rep.  171— 
King  V.  Cornell.  106  U.  S.  896,  27  L.  ed. 
60,  1  Sup.  Ct.  Rep.  312 — Winchester  v.  Loud. 
108  U.  S.  132,  27  L.  ed.  678,  2  Sup.  Ct.  Rep. 
311— Holland  v.  Chambers,  110  U.  S.  60,  28 
L.  ed,  70,  3  Sup.  Ct.  Rep.  427— Avers  v. 
Watson,  113  U.  S.  597,  28  L.  ed.  i094.  5 
Sup.  Ct.  Rep.  641— Louisville  &  N.  R.  Co. 
V.  Ide.  114  U.  S.  55,  29  L.  ed.  64,  5  Sup.  Ct. 
Rep.  735 — Crump  v.  Thurber.  115  U.  S.  60. 

29  L.  ed.  329,  5  Sup.  Ct.  Rep.  1154— Stone  v. 
South  Carolina,  117  U.  S.  433,  29  L.  ed. 
963,  6  Sup.  Ct.  Rep.  799 — Baltimore  &  O.  R. 
Co.  V.  Bates,  119  U.  S.  467,  30  L.  ed.  438, 
7  Sup.  Ct  Rep.  285 — Geer  v.  Mathieson  Al- 
kali Works.  190  U.  S.  432.  47  L.  ed.  1124,  23 
Sup.  Ct.  Rep.  807— Clark  v.  Chicago,  M.  &  St. 
P.  R.  Co.  3  McCrary,  593,  11  Fed.  357-1^ 
Mars  V.  Iowa  Falls  &  S,  C.  R.  Co.  4  McCrary, 
220— Tuedt  v.  Carson.  4  McCrary.  429,  13 
Fed.  355 — ^Folsom  v.  Continental  Nat  Bank. 
14  Fed.  497— HoUister  v.  Bell,  8  Sawy.  349, 
17  Fed.  705 — New  Jersey  Zinc  &  Iron  Co. 
V.  Trotter,  18  Fed.  339 — Northern  P.  Termi- 
nal Co.  V.  Lo  wen  berg,  9  Sawy.  351,  18  Fed. 
342— Boyd  v.  Gill,  21  Blatchf.  648,  19  Fed. 
148 — Gudger  v.  Western  North  Carolina  R. 
Co.  21  Fed.  83 — Mutual  L.  Ins.  Co.  v.  Champ- 
lin,  22  Blatchf.  338,  21  Fed.  88— New  York 
V.  Independent  S.  B.  Co.  21  Fed.  593 — Kel- 
ly V.  Houghton,  9  Sawy.  19,  23  Fed.  417 — 
Mairer  v.  Olmstead,  24  Fed.  194 — New  York 
V.  New  Jersey  S.  B.  Transp.  Co.  24  Fed.  818 
— Perrln  v.  Lepper,  26  Fed.  547— Saginaw 
Gaslight  Co.  V.  Saginaw,  28  Fed.  531— Kaitel 
V.  Wylie,  38  Fed.  867— Arrowsmlth  v.  Nash- 
ville &  D.  R.  Co.  57  Fed.  109 — Smedley  v. 
Smedley,  110  Fed.  258— Seaboard  Air  Line 
R.  Co.  V.  North  Carolina  R.  Co.  123  Fed. 
631 — Harley  v.  Home  Ins.  Co.  125  Fed.  793 
—Miller  v.  Clifford,  67  CCA.  56,  133  Fed. 
884 — Lathrop-Shea  &  H.  Co.  v.  Pittsburg.  S. 
&  N.  R.  Co.  135  Fed.  C20 — Boatmen's  Bank 
V.  Fritzlen,  68  C  C  A.  301,  135  Fed.  063— 
Gudger  v.  Western  North  Carolina  R.  Co. 
87  N.  C  327 — O'Kelly  v.  Richmond  &  D.  R. 
Co.  89  N.  C.  60 — Douglas  v.  Richmond  &  D. 
R.  Co.  106  N.  C  79,  10  S.  E.  1048 — Brooks  v. 
Clark,  44  Phila.  Leg.  Int.  50— Clarke  v.  Pig- 
gins,  27  W.  Va.  668. 

111.  To  entitle  a  party  to  a  removal  under 
the  act  of  1875,  §  2,  cl.  2,  there  must  exist 
in  the  suit  a  separate  and  distinct  cause  of 
action  on  which  a  separate  and  distinct  suit 
might  properly  have  been  brought  and  com- 
plete relief  afforded  as  to  such  cause  of  ac- 
tion, with  all  the  parties  on  one  side  of  that 
controversy  citizens  of  different  states  from 
those  on  the  other.  Fraser  v.  Jennison,  106 
U.  S.  191,  1  Sup.  Ct.  Rep.  171,        27:  131 

112-3.  A  separable  controversy  which  can 
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be  removed  from  a  state  to  a  Federal  cir- 
cuit court  under  the  act  of  March  3,  1875, 
§  2,  is  a  separate  and  distinct  cause  of  action 
on  which  a  separate  and  distinct  suit  may 
be  maintained,  and  does  not  exist  in  cases  in 
which  the  defendants  are  sued  jointly  and 
MB  joint  contractors.  Louisville  &  N.  R.  Co. 
T.  Ide,  114  U.  S.  62,  5  Sup.  Ct.  Rep.  735, 

23:  63 
Puixiam  v  Ingraham,  114  U.  S.  57,  5  Sup. 

Ct.  Rep.  746,  29:  65 

Cited  In  Douglas  ▼.  Richmond  &  D.  R.  Co.  106 

N.  C.  80,  10  8.  E.  1048. 

114.  Where  the  complaint  in  the  state 
eourt  embraced  but  a  single  cause  of  ac- 
tion and  a  single  ground  of  relief,  a  re- 
mOTal  of  the  cause  cannot  be  had  by  the 
nonresident  defendants  on  the  ground  of  a 
separable  controversy.  Wilson  v.  Oswego 
Twp.  151  U.  S.  56,  14  Sup.  Ct.  Rep.  259, 

38:  70 
Cited  In  Hanrick  v.  Hanrlck,  153  U.  8.  196, 
38  L.  ed.  687,  14  Sup.  Ct.  Rep.  835 — Garner 
T.  Second  Nat.  Bank,  66  Fed.  371 — Olds 
Wagon  Works  v.  Benedict,  14  C.  C.  A.  289, 
82  U.   8.  App.  116,  67  Fed.  5. 

115.  A  contest  over  the  validity  of  a  will 
is  a  single  and  indivisible  proceeding  and 
eannot  be  divided  into  separate  controver- 
sies for  the  purpose  of  obtaining  a  removal 
from  a  state  to  a  Federal  circuit  court 
nnder  the  act  of  March  3.  1875,  §  2,  cl.  2,  by 
separate  appeals  to  a  Michigan  trial  court 
from  the  order  of  a  probate  court  admitting 
the  will  to  probate,  on  which  there  is  but 
one  main  issue,  insr.,  whether  the  paper  pro- 
pounded is  or  is  not  a  will.  Fraser  v.  Jen- 
nison,  106  U.  S.  191,  1  Sup.  Ct  Rep.  171, 

27:  131 
Cited    in   Re    Miller,    23    Plttsb.    L.    J.    N.    8. 
202. 

116.  Although  one  defendant  is  the  prin- 
dpal  defendant  in  interest,  yet  if  full  and 
complete  relief  cannot  be  afforded  in  respect 
to  the  single  cause  of  action  without  the 
presence  of  all  the  parties  to  the  suit,  and 
all  the  defendants  are  directly  interested  in 
the  relief  that  is  asked,  it  cannot  be  sev- 
ered and  removed  by  him  from  a  state  court 
to  the  circuit  court.  Winchester  v.  Loud,  108 
V.  S.  130,  2  Sup.  Ct.  Rep.  311,  27:  677 
IHJttingnished  in   Lake  Street   Elev.   R.   Co.   v. 

Ziegler,  39  C.  C.  A.  439,  99  Fed.  122. 
Cited  In  Ayerg  v.  Wiswall,  112  U.  S.  103.  28 
I^  ed.  695,  5  Sup.  Ct.  Rep.  90 — Criitnp  v. 
Thurber.  115  U.  8.  60,  29  L.  ed.  329,  3  Sup. 
Ct.  Rep.  1154 — Torrence  v.  Shedd,  144  IT.  S. 
530,  36  L.  ed.  531,  12  Sup.  Ct.  Rep.  726— 
Godger  r.  Western  North  Carolina  R.  Co.  21 
Fed.  84 — Re  McClean,  26  Fed.  49 — Perrln  v. 
Lepper,  26  Fed.  549 — Anderson  v.  Appleton, 
S2  Fed.  859 — ^Weller  v.  J.  B.  Pace  Tobacco  Co. 
82  Fed.  862 — Woodrum  v.  Clay,  S3  Fed.  899 
— Gamer  v.  Second  Nat.  Bank,  66  Fed.  371 
— ^Re  Jarnecke  Ditch,  69  Fed.  170 — Gates 
Iron  Works  ▼.  James  E.  Pepper  &  Co.  98 
Fed.  450-^olbum  v.  Hill,  41  C.  C.  A.  472. 
101  Fed.  505 — Smedley  v.  Smedley,  110  Fed. 
258 — Kennedy  v.  Ehlen,  31  W.  Va.  558,  8 
S.  E.  898. 

117.  In  proceedings  for  the  widening  of  a 
street  through  the  grounds  of  a  railway  com- 
panj,  taken  under  a  city  charter  which  pro- 


vides for  a  finding  or  verdict  that  the  city 
have  and   hold   the  property   sought  to  be 
taken,    and    pay    therefor    the    amount    as- 
sessed, and  that  the  several  lots  and  par- 
cels assessed  to  pay  compensation  be  bound 
respectively  for  the  payment  of  the  assess- 
ments, a  separable  controversy  exists  in  re- 
spect to  the  railway  company,  although  there 
are  other  defendants.     Union  P.  R.  Co.  v. 
Myers  (Pacific  Railroad  Removal  Cases)  115 
U.   S.  1,  5   Sup.  Ct.  Rep.  1113,        29:  319 
Cited  In  Bpllalre  v.  Baltimore  &  O.  R.  Co.  146 
IT.  S.  110.   30  L.  ed.  911,   13  Sup.  Ct.  Rep. 
16— New  York,  N.  H.  &  11.  R.  Co.  v.  Cock- 
croft,   46  Fed.   882 — Seattle  k  M.  R.   Co.   v. 
Washington,  52  Fed.  596. 

118.  A  creditor's  bill  to  subject  encum- 
bered property  to  the  payment  of  a  judgment 
by  sale  and  distribution  of  the  proceeds 
among  lienholders,  according  to  their  re- 
spective priorities,  constitutes  but  a  single 
cause  of  action  for  the  purpose  of  testing 
the  right  to  remove  the  cause  to  a  Federal 
circuit  court  under  the  act  of  March  3,  1875, 
as  a  separable  controversy,  although  the  in- 
dividual def<>ndants  may  have  separate  de- 
fenses. Fidelity  Ins.  Trust  &  S.  D.  Co.  v. 
Huntington,  117  U.  S.  280,  6  Sup.  Ct.  Rep. 
733,  29:  898 

DhUnpuished  in  Lake   Street  Elev.    R.   Co.   v. 

Ziegler,   39  C.   C.   A.  439,  99   Fed.   122. 

Cited  in  Little  v.  Giles,  118  U.  S.  601,  30  L. 
ed.  271,  7  Sup.  Ct.  Rep.  32 — Brooks  v.  Clark, 
119  U.  S.  511,  30  L.  ed.  485,  7  Sup.  Ct.  Rop. 
301 — Young  V.  Parker  (Young  v.  Ewart)  132 
U.  S.  270,  33  L.  ed.  353,  10  Sup.  Ct.  Rep. 
75— Graves  v.  Corbin,  132  U.  S.  r>S8,  33  L.  ed. 
468,  10  Sup.  Ct.  Rep.  196 — Torrence  v.  Shodd. 
144  U.  S.  530.  36  L.  ed.  531.  12  Sup.  Ct. 
Rep.  726 — Bellalre  v.  Baltimore  &  O.  R.  Co. 
146  U.  S.  119,  30  L.  ed.  Oil,  13  Sup.  Ct. 
Rep.  16— Rosonthal  v.  Coates,  148  U.  S.  147, 
37  L.  ed.  400,  13  Sup.  Ct.  Rop.  576 — Mer- 
chants* Cotton  Press  &  Storage  Co.  v.  Insur- 
ance Co.  of  N.  A.  151  U.  S.  382.  38  L.  ed. 
203,  4  Inters.  Com.  Rep.  503,  14  Sup.  Ct. 
Rep.  367 — Thompson  v.  Dixon,  28  Fed.  6— 
Rumsey  v.  Call,  28  Fed.  771 — Shaver  v. 
Hardin,  30  Fed.  802— Hax  v.  Caspar,  31  Fed. 
500 — Western  U.  Teleg.  Co.  v.  Brown.  32  Fod. 
339 — Anderson  v.  Appleton,  32  Fed.  859 — 
Weller  v.  ,T.  B.  Pace  Tobacco  Co.  32  Fed.  802 
— Woodrum  v.  Clay.  .33  Fed.  809 — Stanbrough 
V.  Cook,  3  L.R.A.  402,  38  Fed.  373— lUssell 
V.  Canada  &  St.  L.  R.  Co.  .39  Fed.  226— 
Amos  V.  Chicago,  S.  F.  &  C.  R.  Co.  39  Fed. 
883- Re  San  Antonio  &  A.  P.  R.  Co.  44  Fed. 
145— Wilder  v.  Virginia,  T.  &  C.  Steel  I.  Co. 
46  Fed.  681 — Foster  v.  Chesapeake  &  N.  R. 
Co.  47  Fed.  378 — Adelbert  College  v.  Toledo, 
W.  &  W.  R.  Co.  47  Fed.  846— Ohio  ex  rel. 
Columbus  v.  Columbus  &  X.  R.  Co.  48  Fed. 
628 — Marsh  v.  Atlanta  &  F.  R.  Co.  53  Fed. 
168 — Sweeney  v.  Grand  Island  &  W.  C.  R. 
Co.  61  Fed.  6 — Fergason  v.  Chicago,  M.  &  St. 
P.  R.  Co.  63  Fed.  178 — Garner  v.  Second  Nat. 
Bank,  66  Fed.  371— Thurber  v.  MlUcr,  14  C. 
C.  A.  435,  32  U.  S.  App.  209,  67  Fed.  375— 
Re  Jarnecke  Ditch,  69  Fed.  169 — Turnbull 
Wagon  Co.  v.  Llnthlcum  Carriage  Co.  80  Fed. 
5 — Davis  V.  County  Court,  88  Fed.  700^ 
Alklrc  Grocery  Co.  v.  Rlchesln,  91  Fed.  85 
— Colburn  v.  Hill,  41  C.  C.  A.  472.  101  Fed. 
505 — Smedley  v.  Smedley,  110  Fed.  258 — 
MacGlnniss  v.  Boston  &  M.  Consol.  Copper 
&  Silver  Mln.  Co.  55  C.  C.  A.  0,')2,  119  Fed. 
100 — Boatmen's  Bank  v.  Frltzlen,  68  C.  C. 
A.  299,  135  Fed.  661— Springer  v.  Sheets,  115 
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N.  C.  879,  20  S.  E.  469 — Brooks  v.  Clark. 
44  Phlla.  Leg.  Int.  50 — Insurance  Cos.  v. 
Carrier  Cos.  91  Tenn.  542,  19  S.  W.  755. 

119.  In  a  suit  in  equity  in  the  nature  of  a 
creditors*  bill  brought  by  insurance  compan- 
ies against  a  railroad  company  and  other 
companies  who  are  made  parties  in  aid  of 
the  relief  asked  against  that  company,  if  the 
suit  is  in  fact  a  single  cause  of  action 
against  the  railroad  company  with  incident- 
al relief  against  the  other  companies,  the 
railroad  company  is  an  indispensable  party  to 
the  litigation,  and  there  is  no  separable  con- 
troversy between  the  other  defendants  which 
will  allow  a  part  of  them  to  remove  the 
ause  from  the  state  court  to  a  Federal  court. 
Merchants'  Cotton  Press  &  Storage  Co.  v. 
Insurance  Co.  of  N.  A.  151  U.  S.  368,  4 
Inters.  Com.  Rep.  499,  14  Sup.  Ct.  Rep.  367, 

38:  195 
Cited  In  Lake  Street  Elev.  R.  Co.  v.  Zlegler, 
39  C.  C.  A.  439,  99  Fed.  122. 

120.  Where,  upon  the  face  of  the  com- 
plaint, the  suit  is  for  but  a  single  cause  of 
action, — for  the  wrongful  pollution  of  the 
water  of  the  plaintiflf's  canal  by  the  united 
action  of  aU  of  the  defendants  working  to- 
gether,— the  controversy  arising  is  not  sep- 
arable for  the  purpose  of  removal,  even 
though  the  defendants  answer  separately,  set- 
ting up  separate  defenses.  Plymouth  Con- 
sol.  Gold  Min.  Co.  v.  Amador  &  S.  Canal 
Co.   118  U.  S.  264,  6  Sup.  Ct.  Rep.   1034, 

30:  232 
Cited  In  Little  v.  Giles,  118  U.  8.  601,  30  L. 
ed.  271,  7  Sup.  Ct.  Rep.  32 — Brooks  v.  Clark, 
119  II.  S.  511,  30  L.  ed.  485,  7  Sup.  Ct.  Rep. 
301— Louisville  &  N.  R.  Co.  ▼.  Wangelln,  132 
U.  S.  601,  33  L.  ed.  476,  10  Sup.  Ct.  Rep. 
203 — Chesapeake  &  O.  R.  Co.  v.  Dixon,  179 
U.  S.  140,  45  L.  ed.  125,  21  Sup.  Ct.  Rep. 
67— Collins  ▼.  Wellington,  31  Fed.  246 — 
Anderson  ▼.  Appleton,  32  Fed.  859 — Wood- 
rum  v.  Clay,  33  Fed.  899 — ^Dow  v.  Bradstreet 
Co.  46  Fed.  827 — O'Harrow  v.  Henderson,  52 
Fed.  770 — Arrowsmlth  v.  Nashville  &  D.  R. 
Co.  57  Fed.  169 — Thompson  v.  Chicago,  St. 
P.  &  K.  C.  R.  Co.  60  Fed.  774 — Fergason  v. 
Chicago,  M.  &  St.  P.  R.  Co.  63  Fed.  178 — 
Garner  v.  Second  Nat.  Bank,  66  Fed.  371 — 
Warax  v.  Cincinnati,  N.  O.  ft  T.  P.  R.  Co. 
72  Fed.  640— Huklll  v.  Maysvllle  ft  B.  S.  R. 
Co.  72  Fed.  751 — Deere  v.  Chicago.  M.  ft  St. 
P.  R.  Co.  86  Fed.  884 — Dlday  v.  New  York, 
P.  ft  O.  R.  Co.  107  Fed.  567 — Woodson  Coun- 
ty T.  Toronto  Bank,  128  Fed.  159 — DIshon 
V.  Cincinnati,  N  O.  ft  T.  R.  Co.  66  C.  C.  A. 
350,  133  Fed.  476 — Soutliem  R.  Co.  v.  Hud- 
glns,  107  Ga.  337,  33  S.  B.  442— Illinois  C. 
R.  Co.  y.  Le  Blanc,  74  Miss.  642,  21  So.  748 
— Bowley  v.  Richmond  &  D.  R.  Co.  110  N. 
C.  318,  14  S.  B.  777— Brooks  v.  Clark,  44 
Phila*  I^g.  Int.  50. 

121.  A  bill  for  assignment  of  dower,  filed 
against  a  corporation  of  the  same  state  as 
the  complainant,  which  was  the  owner  of 
the  lands,  and  against  citizens  of  another 
state,  who  were  the  immediate  grantors  of 
the  corporation,  does  not  present  a  separa- 
ble controversy  for  removal.  Laidly  v. 
Huntington,  121  U.  S.  179,  7  Sup.  Ct.  Rep. 
855,  30:  883 
Cited  In  Graves  v.  Corbin,  132  U.  S.  589.  33  L. 

ed.  468,  10  Sup.  Ct.  Rep.   196 — Anderson  v. 
Appleton,  32  Fed.  859 — Weller  v.  J.  B.  Pace 


Tobacco  Co.  32  Fed.  862 — Gamer  t.  Second 
Nat.  Bank,  66  Fed.  371 — Withers  v.  Hopkins 
Place  Sav.  Bank,  104  Ga.  99,  30  S.  E.  766 — 
Douglas  V.  Richmond  &  D.  R.  Co.  106  N.  C. 
80,  10  S.  E.  1048. 

122.  Where  a  suit  is  brought  to  reach  the 
entire  property  of  a  limited  partnership,  and 
to  declare  certain  judgments  a^inst  it 
void,  there  is  in  the  suit  but  a  single  con- 
troversy between  the  plaintiff  on  the  one 
side  and  the  defendants  who  had  adverse 
claims  against  the  property  on  the  other,  al- 
though there  are  various  defendants  and 
various  claims  by  the  several  defendants. 
Graves  v.  Corbin,  132  U.  S.  571,  10  Sup. 
Ct.  Rep.  196,  33:  462 

123.  A  suit  to  close  up  the  affairs  of  an  al- 
leged partnership,  where  the  main  dispute  is 
about  the  existence  of  a  partnership,  and 
there  is  no  controversy  which  can  be  sep- 
arated from  that  and  fully  determined  by 
itself,  is  not  severable  so  that  it  can  be  re- 
moved by  part  of  the  defendants.  Shainwald 
v.  Lewis,  108  U.  S.  158,  2  Sup.  Ct.  Rep. 
385  27 1  691 
Cited  in  Ayerg  v.  Wlswall,  112  U.  S.   193.  28 

L.  ed.  695,  5  Sup.  Ct.  Rep.  90 — Grump  v. 
Thurber,  115  U.  S.  60,  29  L.  ed.  329.  5  Sup. 
Ct.  Rep.  1154 — Torrence  v.  Shedd,  144  U.  S. 
530,  36  L.  ed.  531,  12  Sup.  Ct.  Rep.  72C — 
Rosenthal  v.  Coates,  148  U.  S.  147,  37  L. 
ed.  400,  13  Sup.  Ct.  Rep.  576— Capital  City 
Bank  v.  Hodgln,  22  Fed.  210 — Saginaw  Gas- 
light Co.  v.  Saginaw,  28  Fed.  531 — Ander- 
son V.  Appleton.  32  Fed.  859 — Weller  v.  J. 
B.  Pace  Tobacco  Co.  32  Fed.  862 — Garner  v. 
Second  Nat.  Bank,  66  Fed.  371 — Re  Jarnecke 
Ditch,  69  Fed.  170 — Golden  v.  Brunlng.  72 
Fed.  5 — Colburn  v.  Hill,  41  C.  C.  A.  472,  101 
Fed.  505 — Smedley  v.  Smedley,  110  Fed.  258 
— Goodnow  V.  Burrows,  74  Iowa.  265,  37 
N.  W.  322. 

124.  An  action  brought  in  a  state  court  to 
declare  invalid  a  whole  issue  of  county 
bonds,  asking  that  notice  be  given  to  the 
unknown  bondholders,  is  against  all  the 
bondholders,  and  is  not  susceptible  of 
division  to  permit  two  of  them  who  are 
nonresidents  of  the  state  to  remove  the  cause 
to  the  United  States  circuit  court,  although 
two  resident  bondholders  decline  to  resist  the 
plaintiff's  claim,  and  answer  that  they  have 
no  defense.  Brown  v.  Trousdale,  138  U.  S. 
389,  11  Sup.  Ct.  Rep.  308,  34:  987 
Cited  In  Torrence  v.  Shedd.  144  U.  S:  530,  36 

L.  ed.  531,  12  Sup.  Ct.  Rep.  726 — Wilson  r. 
Oswego  Twp.  151  U.  S.  67,  38  L.  ed.  75.  14 
Sup.  Ct.  Rep.  259 — Colvln  v.  JacksonTllle. 
158  U.  S.  460,  39  L.  ed.  1054,  15  Sup.  Ct. 
Rep.  866 — Sweeney  v.  Grand  Island  &  W.  C. 
R.  Co.  61  Fed.  6 — Garner  v.  Second  Nat. 
Bank,  66  Fed.  371 — Re  Jarnecke  Ditch.  69 
Fed.  170 — Gamble  v.  San  Diego,  79  Fed.  500 
— Wheless  v.  St.  liouls,  96  Fed.  869 — Cols- 
ton V.  Southern  Home  Bldg.  &  L.  Asso.  99 
Fed.  307— Smedley  v.  Smedley.  110  Fed.  2.58 
— MacGInniss  v.  Boston  &  M.  Consol.  Cop- 
per &  S.  Min.  Co.  55  C.  C.  A.  653,  119  Fed. 
101— Meyer  v.  San  Diego.  121  Cal.  111. 
41  L.R.A.  765,  53  Pac.  434 — Roberts  v.  Brad- 
field,  12  A  pp.  D.  C.  460 — Green  y.  Heaston, 
154  Ind.  128,  56  N.  E.  87— Farmington  Vil- 
lage  Corp.  v.  Sandy  River  Nat.  Bank.  85  Me. 
53,  26  Atl.  965. 

125.  A  single  controversy  embracing  the 
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ivbole  suit  between  citizens  of  different  states 
exists  under  the  removal  act  of  March  3, 
1875,  where  an  Illinois  town  and  two  of  its 
taxpayers  filed  a  bill  in  a  court  of  that  state 
against  public  officers  and  the  unknown 
holders  of  the  bonds  of  the  town  for 
a  perpetual  injunction,  and  the  unknown 
holders  were  proceeded  against  by  publica- 
tion, and  a  final  decree  entered,  giving  the 
full  relief  prayed  for,  and  a  citizen  of 
Massachusetts,  who  was  the  owner  of  all  the 
bonds,  procures  the  decree  to  be  opened,  and 
petitions  for  the  removal  of  the  case  to  a 
Federal  circuit  court.  Barter  Twp.  v.  Ker- 
nochan,    103    U.   S.    562,  26:411 

Cited  In  Sally  t.  Drennao,  113  U.  S.  202,  28 
L».  ed.  1009,  5  Sup.  Ct.  Rep.  453 — Brown  t. 
Trcmsdale,  138  U.  S.  305»  34  L.  ed.  990,  11 
Sup.  Ct.  Rep.  308 — ^Merchants'  Cotton  Press 
Jk  Storage  Co.  v.  Insurance  Co.  of  N.  A. 
151  U.  8.  385,  38  L.  ed.  204,  4  Inters.  Com. 
Rep.  506,  14  Sup.  Ct.  Rep.  367 — Evers  v. 
Watson.  156  U.  8.  582,  89  L.  ed.  522,  15 
Sup.  Ct.  Rep.  430 — Deford  ▼.  Mehaffy,  18  Fed. 
484 — ^Weller  v.  J.  B,  Pace  Tobacco  Co.  32 
Fed.  862— May  t.  St.  John,  38  Fed.  771— 
Anderson  t.  Bowers,  40  Fed.  709 — Overman 
Wheel  Co.  r.  Pope  Mfg.  Co.  46  Fed.  577— 
Adelbert  College  t.  Toledo,  W.  ft  W.  R.  Co. 
47  Fed.  844 — Button  y.  Joseph  Bancroft  ft 
Sons  Co.  77  Fed.  482 — Deere  v.  Chicago,  M. 
Jk  St.  P.  B.  Co.  85  Fed.  881— Kimball  ▼. 
Cedar  Rapids,  99  Fed.  132 — Reese  v.  Zinn, 
103  Fed.  97 — Joseph  Dry  Goods  Co.  y.  Hecht, 
57  C.  C.  A.  69.  120  Fed.  765— Seaboard  Air 
Ijlne  R.  Co.  y.  North  Carolina  R.  Co.  123  Fed. 
630 — Boatmen's  Bank  y.  Frltzlen,  68  C.  C. 
A.  296,  135  Fed.  658. 

• 

126.  A  suit  for  partition  of  land  cannot  be 
remored  from  the  state  court  into  the  United 
States  circuit  court  upon  the  petition  of 
plaintiff  and  one  of  numerous  defendants, 
where  the  controversy  between  them  relates 
only  to  the  title  in  an  undivided  share  of  the 
land,  and  cannot  be  determined  without  the 
presence  of  the  other  defendants.  Torrence  v. 
^edd,  144  U.  S.  527,  12  Sup.  Ct  Rep.  726, 

36:  528 
Cited  In  Hanrick  y.  Hanrick,  153  U.  S.  196,  38 
Li.  ed.  687,  14  Snp.  Ct.  Rep.  835 — Security 
Co.  y.  Pratt,  64  Fed.  406— MacGlnnlss  v. 
Boston  ft  M.  Consol.  Copper  &  S.  M.  Co. 
55  C.  C.  A.  653,  119  Fed.  101— Weldon  y. 
Frltslen,  128  Fed.  613 — Boatmen's  Bank  v. 
Fritzlen,  68  C.  C.  A.  299,  135  Fed.  661. 

127.  Where  the  object  of  the  suit  is  to  con- 
demn and  appropriate  to  the  public  use  a 
single  lot  of  land,  the  controversy  is  not 
divisible  because  the  two  defendants  own  dis- 
tinct interests  and  may  be  entitled  to  sep- 
arate damages:  and  therefore  one  of  them 
eannot  remove  the  cause  as  to  himself  alone 
from  the  state  court  to  the  circuit  court  of 
the  United  States.  Bellaire  v.  Baltimore  ft 
O.  R.  Co.  146  U.  S.  117,  13  Sup.  Ct.  Rep.  16, 

36:  910 
Cited  in  Hanrick  v.  ITanrlck,  153  U.  S.  106,  38 
Lu  ed.  687,  14  Sup.  Ct.  Rep.  835 — Washington 
▼.  Colambus  ft  C  M.  R.  Co.  53  Fed.  674— 
Sweeney  v.  Grand  Island  ft  \V.  C.  R.  Co.  61 
Fed.  6 — Gamer  v.  Second  Nat.  Bank,  66 
Fed.  371 — Olds  Wagon  Works  v.  Benedict, 
14  C.  C.  A.  289,  82  U.  S.  App.  116,  67  Fed. 
5— Thorber  v.  Mllfer,  14  C.  C.  A.  435,  32  U. 
8.  App,  209,  67  Fed.  375 — Re  Jarnecke  Ditch, 
68  Fed.  169 — Sugar  Creek,  P.  B.  ft  P.  C.  R. 


Co.  y.  McKell,  76  Fed.  35— MacGlnnlss  v. 
Boston  ft  M.  Consol.  Copper  ft  S.  Mln.  Co. 
55  C.  C.  A.  653,  119  Fed.  101— Colorado  Fuel 
ft  Iron  Co.  v.  Four  Mile  R.  Co.  20  Colo.  94, 
66  Pac.  902 — Peters  v.  Fogarty,  55  N.  J.  L. 
388,  26  Atl.  865. 

128.  Where  the  whole  case  depends  on  the 
question  of  title  between  citizens  of  New 
York,  the  cause  is  not  removable,  if  the 
case  of  the  other  defendants,  citizens  of 
other  states,  is  a  mere  adjunct  of  the  prin- 
cipal dispute,  which  cannot  exist  separately.  ' 
Corbin    v.    Van    Brunt,    105    U.    S.    576, 

26:  1176 
Cited  In  Torrence  v.  Shedd,  144  IT.  S.  630,  36 
L.  ed.  531,  12  Sup.  Ct.  Rep.  726 — Mills  v. 
Central  R.  Co.  20  Fed.  462 — Western  U. 
Teleg.  Co.  v.  Brown,  32  Fed.  341 — Anderson 
y.  Appleton,  32  Fed.  859 — Weller  v.  J.  B. 
Pace  Tobacco  Co.  32  Fed.  862 — Ames  y.  Chi- 
cagOr  S.  F.  ft  C.  R.  Co.  39  Fed.  882 — 
Rogers  v.  Van  Nortwlck.  45  Fed.  514 — Barth 
v.  Coler,  9  C.  C.  A.  83.  19  U.  S.  App.  646, 
60  Fed.  468 — Thompson  v.  Chicago,  St.  P. 
ft  K.  C.  R.  Co.  60  Fed.  774 — Garner  y.  Sec- 
ond Nat.  Bank,  66  Fed.  371 — Re  Jarnecke 
Ditch,  69  Fed.  170 — Mutual  Reserve  Fund 
Life  Asso.  v.  Farmer,  23  CCA.  677,  36  II. 
S.  App.  771,  77  Fed.  932 — Lake  Street  Elev. 
R.  Co.  y.  Ziegler,  39  C  C  A.  439,  99  Fed. 
122— Smedley  v.  Smedley,  110  Fed.  258 — 
Groel  y.  United  Electric  Co.  132  Fed.  254 — 
Baltimore  ft  O.  Teleg.  Co.  v.  Morgan's  L. 
ft  T.  R.  ft  S.  S.  Co.  37  La.  Ann.  889— Mutual 
L.  Ins.  Co.  v.  Allen,  134  Mass.  390 — Blum 
v.  Thomas,  60  Tex.  161. 

129.  A  separable  controversy  exists  which 
can  be  removed  from  a  state  to  a  Federal 
circuit  court  under  the  act  of  July  27,  1866, 
where  the  highest  state  court  has  affirmed 
the  final  judgment  of  the  lower  court  as  to 
all  the  defendants  except  the  party  seeking 
the  removal,  and,  as  to  him,  reversed  the 
judgment,  and  remanded  the  cause  for  a 
new  trial.     Yulee  v.  Vose,  99  U.  S.  539, 

25:  355 
Cited  In  Baltimore  ft  O.  R.  Co.  v.  Bates,  119 
U.  S.  467,  30  L.  ed.  438,  7  Sup.  Ct.  Rep.  285 
— Brooks  v.  Clark,  119  U.  S.  512,  30  L. 
ed.  485,  7  Sup.  Ct.  Rep.  301 — Rosenthal  v. 
Coatea,  148  U.  8.  147,  37  L.  ed.  400,  18 
Sup.  Ct.  Rep.  576 — Miller  v.  Tohin,  9  Sawy. 
412,  18  Fed.  616 — Kalamazoo  Wagon  Co.  v. 
Snavely,  34  Fed.  824. 

Final  determination. 

130.  In  order  to  justify  a  removal  of  a 
cause  from  a  state  court  to  a  United  States 
circuit  court  on  the  ground  of  a  separate 
controversy  between  citizens  of  different 
states,  the  whole  subject-matter  of  the  suit 
must  be  capable  of  being  finally  determined 
as  between  them,  and  complete  relief  af- 
forded as  to  the  separate  cause  of  action 
without  the  presence  of  others  originally 
made  parties  to  the  suit.  Torrence  v.  Shedd, 
144    U.    S.    527,    12    Sup.    Ct.    Rep.    726, 

36:  528 
Merchants'  Cotton  Press  ft  Storage  Co.  v. 
Insurance  Co.  of  North  America,  151  U.  S. 
368.  14  Sup.  Ct.  Rep.  367,  38:  195 

Cited  In  Bellaire  v.  Baltimore  &  O.  R.  Co.  146 
U.  S.  119,  36  L.  ed.  911,  13  Sup.  Ct.  Rep. 
16 — Wilson  v.  Oswego  Twp.  151  U.  S.  67, 
38  L.  ed  75,  14  Sup.  Ct.  Rep.  259— Mer- 
chants' Cotton  Press  &  Storage  Co.  v.  In- 
surance Co.  of  N.  A.   151   U.   S.   385,   38  L. 
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ed.  204,  4  Inters.  Com.  Rep.  506,  14  Sup. 
Ct.  Hop.  367— Hanrick  v.  Hanrick,  153  U.  S. 
196,  38  L.  ed.  687,  14  Sup.  Ct.  Rep.  835— 
California  v.  Southern  P.  Co.  157  U.  S.  260. 
39  L.  ed.  694,  15  Sup.  Ct.  Rep.  591 — 
Sweeney  v.  Grand  Island  &  W.  C.  R.  Co.  61 
Fed.  6 — Wetherby  v.  Stlnson,  10  C.  C.  A. 
245,  18  U.  S.  App.  714.  62  Fed.  176— Olds 
Wagon  Works  t.  Benedict,  14  C.  C.  A.  289, 
32  U.  S.  App.  116,  67  Fed.  5 — Golden  v. 
Brunlng,  72  Fed.  5 — •Loving  ▼.  Arnold,  84 
Fed.  218 — Tracy  v.  Morel,  88  Fed.  803 — 
Lake  Street  Elev.  R.  Co.  v.  Ziegler,  39  C. 
C.  A.  439,  99  Fed.  122 — Broadway  Ins.  Co. 
V.  Chicago  G.  W.  R.  Co.  101  Fed.  510 — 
Yarnell  v.  Felton,  102  Fed.  370 — Marrs  v. 
Felton.  102  Fed.  778— Yarnell  v.  Felton.  104 
Fed.  162 — Roberts  v.  Pacific  &  A.  R.  &  Nav. 
Co.  104  Fed.  577 — Parkinson  v.  Barr,  105 
Fed.  84 — Smedley  t.  Smedley,  110  Fed.  258 
German  Say.  &  L.  Soc.  v.  Dormltzer»  63 
C.  C.  A.  641,  lliB  Fed.  473 — Dougherty  v. 
Ya7x>o  &  M.  .Valley  R.  Co.  58  C.  C.  A.  654, 
122  ITed.  208 — Harley  ▼.  Home  Ins.  Co.  125 
Fed.  793 — Vulcan  Detinning  Co.  v.  American 
Can  Co.  130  Fed.  637— Miller  v.  Clifford.  5 
L.R.A.(N.S.)  56,  67  C.  C.  A.  55,  133  Fed. 
883 — Cella  t.   Brown.   136  Fed.  442. 

4 

131.  A  motion  of  one  defendant  to  transfer 
the  cause,  as  to  himself,  from  the  state  to 
the  circuit  court,  cannot  be  granted  unless 
there  can  be  a  final  determination  of  the 
case,  so  far  as  it  concerns  him,  without  the 
presence  of  the  other  defendant  as  a  party. 
Gardner  v.  Brown,  21  Wall.  36,  22:  527 
Cited  in  Burch  t.  Davenport  &  St.  P.  R.  Co. 

46  Iowa,  453.  26  Am.  Rep.  150 — Smith  v. 
St.  Louis  Mut.  L.  Ins.  Co.  2  Tenn.  Ch.  663. 

132.  A  suit  cannot  be  removed  from  a 
state  court  to  a  Federal  court  by  one  of 
several  defendants,  unless  his  interest  is  so 
separate  and  distinct  from  that  of  the  other 
defendants  that  it  can  be  fully  determined, 
as  between  him  and  the  plaintiff,  without 
the  presence  of  the  other  parties.  Mitchell 
V.  Smale,  140  U.  S.  406,  11  Sup.  Ct.  Rep. 
819,  840,  35:  442 
Cited  in   Seattle  &  M.  R.  Co.  v.   Washington, 

52  Fed.  597 — Brown  University  v.  Rhode  Is- 
land College,  56  Fed.  56 — Southern  P.  R.  Co. 
V.  Townsend,  62  Fed.  165 — Garrard  v.  Sil- 
ver Peak  Mines.  76  Fed.  3 — Loving  v.  Ar- 
nold, 84  Fed.  218 — Hunter  v.  Conrad,  85  Fed. 
805 — Bates  v.  Carpentler,  98  Fed.  453 — 
Marrs  v.  Felton,  102  Fed.  779 — Chicago,  R. 
I.  &  P.  R.  Co.  V.  Martin,  59  Kan.  442.  53 
Pac.  461. 

Separate  defenses. 

See  also  infra,  154. 

133.  A  separate  controversy  is  not  intro- 
duced into  the  case  by  separate  defenses  to 
the  same  cause  of  action.  Hyde  v.  Ruble, 
104  U.  S.  407,  26:  823 
Avers  v.  Wiswall,  112  U.  S.  187,  5  Sup.  Ct 

Rep.  90.  28:  693 

Louisville  &  N.  R.  Co.  v.  Ide,  114  U.  S.  52, 

5   Sup.   Ct.  Rep.  735,  29:  63 

Putnam  v.  Ingraham,  114  U.  S.  57,  5  Sup. 

Ct.  Rep.  746,  29:  65 

Little  V.  Giles,  118  U.  S.  596,  7  Sup.  Ct. 

Rep.  32,  30:  269 

Pirie  v.  Tvedt,   115   U.   S.   41,   5   Sup.   Ct. 

Rep.  1034,   1161,  29:331 


Fidelity  Ins.  Trust  &  S.  D.  Co.  v.  Hunting- 
ton, 117  U.  S.  280,  6  Sup.  Ct.  Rep.  733, 

29:  888 

Graves  v.  Corbin,  132  U.  S.  571,  10  Sup.  Ct. 
Rep.  196,  33:  462 

St.  Louis  &  S.  F.  R.  Co.  v.  Wilson,  114  U. 
S.  60,  5  Sup.  Ct.  Rep.  738,  29:  66 

Core  V.  Vinal,  117  U.  S.  347,  29:  912 

Cited  in  Ayers  v.  Wiswall,  112  U.  S.  193,  28 
L.  ed.  695,  5  Sap.  Ct.  Rep.  90 — Central  R. 
Co.  V.  Mills.   113  U.   S.   257,  28   L.  ed.   952, 

5  Sup.  Ct.  Rep.  456 — Louisville  &  N.  R.  Co. 
V.  Ide,  114  U.  S.  55,  29  L.  ed.  64,  5  Sup.  Ct. 
Rep.  735 — Putnam  v.  Ingraham,  114  U.  S. 
59,  29  L.  ed.  66,  5  Sup.  Ct.  Rep.  746 — 
St.  Louis  &  S.  F.  R.  Co.  V.  Wilson,  114  U.  8. 
62,  29  L.  ed.  67,  5  Sup.  Ct.  Rep.  738 — 
Pirie  V.  Tvedt,  115  tJ.  S.  42,  29  L.  ed.  332, 

6  Sup.  Ct.  Rep.  1034 — Crump  v.  Thurber,  115 
U.  S.  60.  29  L.  ed.  329,  5  Sup.  Ct.  Rep. 
1154— Starin  v.  New  York,  115  U.  S.  250, 
29  L.  ed.  391,  6  Sup.  Ct.  Rep.  28 — Sloane  v. 
Anderson,  117  tJ.  S.  278,  29  L.  ed.  900,  6 
Sup.  Ct.  Rep.  730 — Fidelity  Ins.  Trust  ft  8. 
D.  Co.  V.  Huntington,  117  U.  S.  281,  29  L. 
ed.  899.  6  Sup.  Ct.  Rep.  733 — Core  v.  Vinal, 

117  U.  S.  348,  29  L.  ed.  913,  6  Sup.  Ct.  Rep. 
767 — Plymouth  Consol.  Gold  Min.  Co.  v.  Ama- 
dor &  S.  Canal  Co.  118  U.  S.  270,  80  L.  ed. 
234,  6  Sup.  Ct.   Rep.   1034-~Llttle  v.   Giles, 

118  U.  S.  601,  30  L.  ed.  271,  7  Sup.  Ct.  Rep. 
32 — Brooks  v.  Clark,  119  U.  S.  509,  30  Lu 
ed.  484,  7  Sup.  Ct  Rep.  301 — ^Thom  Wir« 
Hedge  Co.  v.  Fuller,  122  U.  S.  543,  30  Lu 
ed.  1237,  7  Sup.  Ct.  Rep.  1265— Blacklock 
V.  Small,  127  U.  S.  103,  32  L.  ed.  73,  8 
Sup.  Ct.  Rep.  1096 — Graves  v.  Corbin,  132 
U.  S.  588,  33  L.  ed.  468,  10  Sup.  Ct.  Rop. 
196 — Louisville  &  N.  R.  Co.  v.  Wangelin,  132 
tJ.  S.  601,  33  L.  ed.  476,  10  Sup.  Ct.  Rep. 
203 — Torrence  v.  Shedd,  144  U.  S.  530,  36 
L.  ed.  531,  12  Sup.  Ct.  Rep.  726 — Wilson  v." 
Oswego  Twp.  151  U.  S.  66,  38  L.  ed.  75,  14 
Sup.  Ct.  Rep.  259 — ^Merchants*  Cotton  Press 
&  Storage  Co.  v.  Insurance  Co.  of  N.  A.  151 
U.  S.  384,  38  L.  ed.  204,  4  Inters.  Com.  Rep. 
506,  14  Sup.  Ct.  Rep.  367— Long  v.  Buford, 
24  Fed.  247— Beuttel  v.  Chicago,  M.  &  St. 
P.  R.  Co.  26  Fed.  51 — Wlnnemans  v.  Edging- 
ton,  27  Fed.  326 — ^Thompson  v.  Dlzon,  28 
Fed.  6 — Rumsey  v.  Call,  28  Fed.  770 — Hax 
V.  Caspar,  31  Fed.  500 — Western  U.  Teleg. 
Co.  V.  Brown,  32  Fed.  338 — Anderson  v.  Ap- 
pleton,  32  Fed.  8.59 — Weller  v.  J.  B.  Pace 
Tobacco  Co.  32  Fed.  862 — Woodrum  v.  Clay, 
33  Fed.  899 — Yearian  v.  Horner,  36  Fed. 
131 — Patchin  v.  Hunter,  38  Fed.  52 — Stan- 
brough  V.  Cook,  3  L.R.A.  402,  38  Fed.  372 — 
Stanbrough  v.  Cook.  3  L.R.A.  402,  38  Fed. 
373— Kaltel  v.  Wylie,  38  Fed.  866— Bacon  v. 
Felt,  38  Fed.  871 — Bissell  v.  Canada  &  St. 
L.  B.  Co.  39  Fed.  226 — Sexton  v.  Seelye,  39 
Fed.  705 — Ames  v.  Chicago,  S.  F.  &  C.  R. 
Co.  39  Fed.  882 — Ropers  v.  Van  Nortwick, 
45  Fed.  514 — ^Dow  v.  Bradstreet  Co.  46  Fed, 
825 — Ohio  ex  rel.  Columbus  v.  Columbus  * 
X.  R.  Co.  48  Fed.  628— Texas  v.  Day  Land 
&  Cattle  Co.  49  Fed.  596— Sinclair  v.  Pierce, 
50  Fed.  852 — O'Harrow  v.  Henderson,  52 
Fed.  769 — Burnham  v.  First  Nat.  Bank.  3 
C.  C.  A.  489,  10  U.  S.  App.  485,  53  Fed.  166 
— Marsh  v.  Atlanta  &  F.  R,  Co.  53  Fed.  168 
— Arrowsmlth  v.  Nashville  ft  D.  R.  Co.  57 
Fed.  169 — Fox  v.  Mackay,  60  Fed.  6 — Barth 
V.  Coler,  9  C.  C.  A.  83,  19  U.  8.  Aon.  «46. 
60  Fed.  468 — Thompson  v.  Chicago,  St.  P. 
ft  K.  C.  R.  Co.  60  Fed.  774 — Sweeney  v. 
Grand  Island  ft  W.  C  R.  Co.  61  Fed.  6 — 
Wetherby  v.  Stlnson.  10  C.  C.  A.  245,  18  U. 
S.  App.  714,  62  Fed.  176 — Fergason  v.  Chi- 
cago,  M.   ft   St.   P.    R.    Co.    63   Fed.    178— 
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Garner  t.  Second  Nat.  Bank,  66  Fed.  371 — 
Williamson  v.  Krobn,  13  C.  C.  A.  675,  31  U. 
8.  App.  325,  66  Fed.  663 — ^Tharber  v.  Miller, 
14  C.  C.  A.  434,  32  U.  S.  App.  209,  67  Fed. 
373 — Re  Jarnecke  Ditch,  69  Fed.  169 — Warax 
T.  Cincinnati,  N.  O.  &  T.  P.  R.  Co.  72  Fed. 
640 — Missouri  use  of  Pablic  School  Fund  v. 
New  Madrid  County,  73  Fed.  307 — Scoutt 
T.  Keck,  20  C.  C.  A.  108,  36  U.  S.  App.  586, 
73  Fed.  904— Shearing  v.  Trumbull,  75  Fed 
33 — Brown  v.  Cozcf  Bros.  &  Co.  75  Fed.  689 
— Mutual  Reserre  Fund  Life  Asso.  v.  Farm- 
er, 23  C.  C.  A.  677,  36  U.  S.  App.  771,  77 
Fed.  932 — Evans  y.  Durango  Land  ft  Coal 
Co.  25  C.  C.  A..  535,  49  U.  S.  App.  320,  80 
Fed.  437 — Deere,  W.  ft  Co.  v.  Chicago.  M. 
ft  St.  P.  R.  Co.  85  Fed.  881 — Davis  v.  County 
Cooct,  88  Fed.  706 — Moore  t.  Los  Angeles 
Iron  ft  Steel  Co.  89  Fed.  78 — Bates  y.  Car- 
pentier,  98  Fed.  454— Colbum  ▼.  Hill,  41  C. 
C.  A.  472,  101  Fed.  505 — Broadway  Ins. 
Co.  T.  Chicago  G.  W.  B.  Co.  101  Fed.  509 — 
Marrs  t.  Felton,  102  Fed.  778 — ^Youtsey  v. 
Hoffman,  108  Fed.  701 — Smedley  v.  Smedley, 
110  Fed.  258 — Patterson  v.  Farmingtou 
Street  R.  Co.  Ill  Fed.  268 — Carothers  t.  Mc- 
Klnley  Min.  ft  Smelting  Co.  122  Fed.  308 — 
Weldon  t.  Frltslen,  128  Fed.  613 — Vulcan 
Detlnning  Co.  ▼.  American  Can  Co.  130  Fed. 
687— Miller  v.  Clifford,  5  L.R.A.(N.S.)  57, 
67  C.  C.  A.  56,  133  Fed.  884 — Boatman's 
Bank  t.  Frltslen,  68  C.  C.  A.  299,  135  Fed. 
661 — Mats  y.  Arlck,  76  Conn.  393,  56  Atl. 
630 — District  of  Columbia  y.  Boiling,  4  App. 
I>.  C.  401 — Blagden  y.  United  States,  18  App. 
I>.  C.  373 — Rich  y.  Gross,  29  Neb.  340,  45 
N.  W.  468 — National  Docks  ft  N.  J.  Junc- 
tion Connecting  R.  Co.  y.  Pennsylyanla  R. 
Co.  52  N.  J.  £q.  63,  28  Atl.  71— McNeal 
Pipe  ft  Foundry  Co.  y.  Howland  ft  D.  Water 
Co.  09  N.  C.  206,  6  Am.  St.  Rep.  613,  5  S. 
E.  745 — ^Douglas  y.  Richmond  ft  D.  R.  Co. 
106  N.  C.  80,  10  S.  E.  1048— United  States 
ex  rel.  SUte  y.  Douglas,  113  N.  C.  196,  18 
8.  E.  202 — United  States  Mortg.  Co.  y.  Mc- 
Clure,  42  Or.  198,  70  Pac.  543 — ^Brooks  y. 
Clark,  44  Phila.  Leg.  Int.  50. 

134.  Li  a  suit  for  malicious  proBecution 
brought  by  citizens  of  one  state  against 
citizens  of  the  same  state  and  citizens  of  an- 
other state,  there  is  no  such  separate  oon- 
troveTsy  as  entitles  the  citizens  of  the  other 
Btate  to  remove  the  cause,  under  the  act  of 
March  3,  1875,  §  2,  even  though  they  an- 
swered separately  from  their  codefendants, 
setting  up  a  separate  defense.  Pirie  v. 
Tvedt,  115  U.  S.  41,  5  Sup.  Ct  Rep.  1034, 
1161,  29: 331 

135.  A  separate  defense  hy  one  defendant 
in  a  joint  suit  against  him  and  others  up- 
on a  joint  or  joint  and  several  cause  of  ac- 
tion docs  not  create  a  separate  controversy 
within  the  meaning  of  the  removal  act  of 
^farch  3,  1875,  §  2,  cl.  2,  so  as  to  entitle 
that  defendant,  if  the  necessary  citizenship 
exists  as  to  him,  to  a  removal  of  the  cause 
from  a  state  to  a  Federal  circuit  court. 
8Urin  v.  New  York,  115  U.  S.  248,  6  Sup 
Ct  Rep.  28,  29:388 
Cited   In    Fidelity   Ins.   Tmst  &   S.   D.   Co.   v. 

Hontlngton.  117  U.  8.  281,  29  L.  ed.  899, 
e  Sap.  Ct.  Rep.  783— Little  v.  Giles.  118  U. 
8.  601.  30  L.  ed.  271,  7  Sup.  Ct.  Rep.  32— 
Brooks  y.  Clark,  119  U.  S.  511.  30  L.  ed. 
485.  7  Sup.  Ct.  Rep.  301 — Graves  v.  Corbln, 
132  U.  8.  588.  33  L.  ed.  468.  10  Sup.  Ct. 
Bep.  196— Ramsey  v.  Call.  28  Fed.  771— 
Weller  v.  J.  B.  Pace  Tobacco  Co.  32  Fed.  862 


— Woodnim  v.  Clny,  33  Fed.  899 — Patchln 
v.  Hunter,  38  Fed.  52 — Ohio  ex  rel.  Columbus 
V.  Columbus  &  X.  R.  Co.  48  Fed.  628 
— Fergason  v.  Chicago,  M.  dc  St.  P.  R.  Co. 
63  Fed.  178 — ^Ryder  v.  Bateman,  93  Fed.  22 
— Colbum  y.  Hill,  41  C.  C.  A.  472,  101  Fed, 
505 — Vulcan  Detlnning  Co.  v.  American  Can 
Co.  130  Fed.  637 — Rich  v.  Gross.  29  Neb. 
340,  45  N.  W.  468— Brooks  v.  Clark,  44 
Phlla.  Leg.  Int.  50. 

136.  Where  the  suit  was  between  all  the 
creditors  of  a  bank  as  a  body,  represented 
by  its  assignee  as  plaintiffs,  and  certain  par- 
ties holding  drafts  made  by  the  bank  as  de- 
fendants, who  claimed  that  such  drafts 
should  be  paid  in  full  from  a  particular 
fund,  and  the  suit  was  brought  by  the  as- 
signee to  disincumber  this  fund  of  alleged 
liens,  the  fact  that  each  defendant  had  a 
separate  defense  did  not  create  a  separable 
controversy  as  to  him;  nor  did  any  defend- 
ant create  a  separable  controversy  by  simply 
petitioning  in  his  answer  for  payment  out 
of  that  fund.  Rosenthal  v.  Coates,  148  U.  S. 
142,  13  Sup.  Ct.  Rep.  576,  37:  399 
Cited  In  Thurber  v.  Miller,   14  C.  C.  A.  435, 

82  U.  8.  App.  209,  67  Fed.  374 — Re  Jar- 
necke Ditch,  69  Fed.  169. 

137.  A  separate  defense  cannot  create  a 
separate  controversy  or  deprive  the  plaintiff 
of  the  right  to  prosecute  his  own  suit  to  a 
final  determination  in  his  own  way,  for  the 
cause  of  action  is  the  subject-matter  of  the 
controversy  and  is  what  the  plaintiff  al- 
leges. Powers  V.  Chesapeake  &  O.  R.  Co. 
169  U.  S.  92,  18  Sup.  Ct.  Rep.  264,  42:  673 
Cited  In  Southern  R.  Co.  v.  Carson,  194  U.  S. 

138.  48  L.  ed.  910,  24  Sup.  Ct.  Rep.  609 — 
Creagh  v.  Equitable  Life  Assur.  Soc.  88  Fed. 
3 — Re  Stutsman  County,  88  Fed.  342 — Dore- 
mus  v.  Root,  94  Fed.  761 — Ward  v.  Franklin, 
110  Fed.  795 — Riser  v.  Southern  R.  Co.  116 
Fed.  216 — Person  v.  Illinois  C.  R.  Co.  118 
Fed.  347 — Berry  y.  St.  Louis  St  S.  F.  R.  Co. 
118  Fed.  914 — Dougherty  v.  Yasoo  &  M.  Val- 
ley R.  Co.  58  C.  C.  A.  655,  122  Fed.  209— 
Fogarty  v.  Southern  P.  Co.  123  Fed.  974 — 
ShafPer  v.  Union  Brick  Co.  128  Fed.  98 — 
American  Bridge  Co.  v.  Hunt.  64  C.  C.  A. 
550.  130  Fed.  304 — Davenport  v.  Southern  R. 
Co.  68  C.  C.  A.  447,  135  Fed.  963— Cella 
y.  Brown,  136  Fed.  443 — Yeates  v.  Illinois 
C.  R.  Co.  137  Fed.  945 — Winston  v.  Illinois 
C.  R.  Co.  Ill  Ky.  958,  55  L.R.A.  604,  65 
S.  W.  13 — Illinois  C.  R.  Co.  v.  Harris,  86 
Miss.  26,  38  So.  225 — Schumpert  v.  Southern 
R.  Co.  65  S.  C.  339,  95  Am.  St.  Rep.  802, 
43   S.   E.   813. 

Joint  actions. 

Who  Must  Unite  in  Removal,  see  infra, 

271. 
See  also  supra,  135. 

138.  A  defendant  cannot  make  an  action 
several  which  a  plaintiff  has  elected  to  make 
joint.  Louisville  &  N.  R.  Co.  v.  Ide,  114  U, 
S.  52,  5  Sup.  Ct.  Rep.  735,  29:  63 

Pirie  v.  Tvedt,  115  U.  S.  41,  5  Sup.  Ct.  Rep. 

1034,  1161,  29:  331 

Little  V.  Giles,  118  U.  S.  596,  7  Sup.  Ct.  Rep. 

32  30:  269 

Torrence  v.  Shedd,  144  U.  S.  527,  12  Sup.  Ct. 

Rep.  726,  38:  528 

Cited  In  Rosenthal  v.   Coates,   148  U.   S.   147, 

37   L.   ed.  400,   13  Sup.  Ct.  Rep.   576 — Con- 

nell    v.    Smiley,    156   U.    S.   340,   39    L.   ed. 
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445,  15  Sup.  Ct.  Rep.  353 — Powers  v.  Chesa- 
peake &  O.  R.  Co.  169  U.  S.  97,  42  L.  ed. 
675.  18  Sup.  Ct.  Rep.  264 — Chicago,  R.  I. 
&  P.  R.  Co.  V.  Martin,  178  U.  S.  248.  44  L. 
ed.  1056,  20  Sup.  Ct.  Rep.  854 — Chesapeake 
&  O.  R.  Co.  V.  Dixon,  179  U.  S.  138,  45  L. 
ed.  125,  21  Sup.  Ct.  Rep.  67 — Chicago  &  A. 
R.  Co.  V.  New  York,  L.  E.  &  W.  R.  Co.  24 
Fed.  517 — Stanbrough  v.  Cook,  3  L.R.A.  402, 
38  Fed.  373 — Marco  v.  Hlcklln,  6  C.  C.  A. 
17,  15  U.  S.  App.  55,  56  Fed.  556— Garner 
V.  Second  Nat.  Bank,  66  Fed.  371 — ^Thurber 
V.  Miller,  14  C.  C.  A.  434,  32  U.  S.  App. 
209,  67  Fed.  373 — Re  Jarnecke  Ditch,  69 
Fed.  170 — Brown  v.  Coxe  Bros.  &  Co.  75 
Fed.  690 — Evans  v.  Durango  Land  &  Coal 
Co.  25  C.  C.  A.  535.  49  U.  S.  App.  320,  80 
Fed.  437 — Kane  v.  Indianapolis,  82  Fed.  772 
— Deere,  W,  dc  Co.  v.  Chicago,  M.  ft  St.  P. 
R.  Co.  85  Fed.  881 — Crcagh  v.  Equitable  Life 
Assur.  Soc.  88  Fed.  3v-Moore  y.  Los  Angeles 
Iron  &  Steel  Co.  89  Fed.  78 — Colbum  y.  Hill, 
41  C.  C.  A.  472,  101  Fed.  505 — Charman  y. 
liake  Erie  &  W.  R.  Co.  105  Fed.  451 — 
Smedley  v.  Smedley,  110  Fed.  258 — Ward 
y.  Franklin,  110  Fed.  796 — Carothers  y.  Mc- 
Kinley  Min.  &  Smelting  Co.  116  Fed.  950 — 
Carothers  v.  McKlnley  Min.  &  Smelting  Co. 
122  Fed.  307 — Bryce  y.  Southern  R.  Co.  122 
Fed.  711 — Fogarty  v.  Southern  P.  Co.  123 
Fed.  975 — Lathrop-Shea  &  H.  Co.  y.  Pitts- 
burg, S.  &  N.  R.  Co.  135  Fed.  62a-rWestern 
U.  Teleg.  Co.  v.  Griffith,  104  Ga.  61,  80  S. 
E.  420 — Winston  y.  Illinois  C.  R.  Co.  Ill  Ky. 
959.  55  L.R.A.  604,  65  S.  W.  13— National 
Docks  &  N.  J.  Junction  Connecting  R.  Co. 
y.  Pennsylvania  R.  Co.  52  N.  J.  Eq.  63,  28 
Atl.  71 — McNeal  Pipe  &  Foundry  Co.  y.  How- 
land  &  D.  Water  Co.  99  N.  C.  206,  6  Am.  St. 
Rep.  513,  5  S.  E.  745. 

139.  An  action  against  partners  for  money 
paid  to  them  as  such  is  not  removable  by 
one  partner  from  a  state  to  a  Federal  circuit 
court,  as  a  separable  controversy,  fcitone  v. 
South  Carolina,  117  U.  S.  430,  6  Sup.  Ct. 
Rep.  799,  29:  962 
Cited  in  Raphael  v.  Trask,  194  U.  S.  277,  48 

L.  ed.  978,  24  Sup.  Ct.  Rep.  647 — Mexican 
Nat.  Coal,  Timber  A  Iron  Co.  v.  MacDonell, 
105  Fed.  268— Raphael  v.  Trask,  118  Fed. 
779 — ^Mathis  v.  Southern  R.  Co.  53  S.  E. 
258,    31    S.    E.    240. 

140.  One  of  two  defendants  sued  jointly 
on  a  joint  liability,  who  is  not  a  citizen  of 
the  same  state  as  the  plaintiff,  cannot  re- 
move the  suit  as  to  himself,  as  a  separable 
controversy,  even  after  judgment  by  default 
against  the  other  defendant,  who  is  a  citizen 
of  that  state.  Brooks  v.  Clark,  119  U.  S. 
502,  7  Sup.  Ct.  Rep.  301,  30:  482 
Cited  in  Graves  v.  Corbin,   132  U.   S.  589,  33 

L.  ed.  468,  10  Sup.  Ct.  Rep.  196 — Torrence 
V.  Shedd,  144  U.  S.  530,  36  L.  ed.  531,  12 
Sup.  Ct.  Rep.  726 — Rosenthal  v.  Coates,  148 
U.  S.  147,  37  L.  ed.  400,  13  Sup.  Ct.  Rep. 
576— Wilson  v.  Oswego  Twp.  151  U.  S.  67, 
38  L.  ed.  75,  14  Sup.  Ct.  Rep.  259— Con- 
nell  V.  Smiley.  156  U.  S.  341,  39  L.  ed.  445, 
15  Sup.  Ct.  Rep.  353 — Anderson  v.  Appleton, 
32  Fed.  860 — Weller  v.  J.  B.  Pace  Tobacco 
Co.  32  Fed.  862— Patchin  v.  Hunter,  38  Fed. 
52_stanbrough  v.  Cook,  3  L.R.A.  402,  38 
Fed.  373 — Ames  v.  Chicago.  S.  F.  &  C.  R.  Co. 
.39  Fed.  884 — Jackson  &  S.  Co.  v.  Pearson, 
60  Fed.  125 — Garner  v.  Second  Nat.  Bank, 
66  Fed.  371— Re  Jarnecke  Ditch,  09  Fed.  172 
— Davis  V.  County  Court,  88  Fed.  706 — 
Lake  Street  Elev.  R.  Co.  v.  Ziegler.  39  C. 
C.  A.  439,  99  Fed.  122— Lederer  v.  Sire,  105 


Fed.  630 — ^Toatsey  v.  HoflFman,  108  Fed. 
701. 

141.  Where  one  of  two  defendants  sued 
jointly  on  a  joint  liability  voluntarily  en- 
tered his  appearance  after  the  time  when 
judgment  had  been  entered  against  the  other, 
the  proceeding  was  merely  auxiliary  to  the 
original  suit,  and  in  all  respects  a  part  of 
that  suit,  from  which  it  cannot  be  separated 
for  removal  purposes.  Brooks  v.  Clark,  119 
U.  S.  502,  7  Sup.  Ct.  Rep.  301,  30:  482 

142.  A  state  statute  permitting  judgment 
to  be  taken  against  a  part  of  those  sued  on 
a  joint  contract  does  not  make  the  contract 
several,  nor  divide  a  joint  suit  into  several 
parts  for  the  purposes  of  removal  under  the 
act  of  March  3,  1875,  as  separable  contro- 
versies. Louisville  &  N.  R.  Co.  v.  Ide,  114 
U.  S.  52,  5  Sup.  Ct.  Rep.  735,  29:  63 

143.  A  joint  action  in  tort  is  not  severable 
for  the  purposes  of  removal.  Sloane  v. 
Anderson,  117  U.  S.  275,  6  Sup.  Ct.  Rep.  730, 

29:  899 
Cited  in  Core  v.  Vinal,  117  U.  8.  348,  29  L. 
ed.  913,  6  Sup.  Ct.  Rep.  767 — Plymouth  Con- 
sol.  Gold  Min.  Co.  v.  Amador  &  S.  Canal 
Co.  118  U.  S.  270,  30  L.  ed.  234,  6  Sup. 
Ct.  Rep.  1034 — Little  v.  Giles,  118  U.  S. 
601,  30  L.  ed.  271.  7  Sup.  Ct.  Rep.  32— 
Winnemans  v.  Edgington,  27  Fed.  326 — Sed- 
don  v.  Virginia,  T.  &  C.  Steel  &  I.  Co.  1 
L.R.A.  110,  36  Fed.  9 — Stanbrough  v.  Cook, 
3  L.R.A.  402,  38  Fed.  873 — Warax  v.  Cin- 
cinnati, N.  O.  &  T.  P.  R.  Co.  72  Fed.  640— 
Brown  v.  Coxe  Bros.  &  Co.  75  Fed.  690 — 
McCormick  v.  Illinois  C.  R.  Co.  100  Fed. 
252 — Winston  v.  Illinois  C.  R.  Co.  Ill  Ky. 
058,  55  L.R.A.  604,  65  S.  W.  13 — Brooks 
y.  Clark,  44  Phlla.  Leg.  Int.  50 — Zeller  v. 
Martin,  84  Wis.  6,  54  N.  W.  330. 

144.  The  fact  that  judgment  may  be  ren- 
dered against  a  part  of  the  defendants  only 
does  not  divide  a  joint  action  in  tort  into 
separate  parts,  any  more  than  it  does  a  joint 
action  on  contract.  Pirie  v.  Tvedt,  115  U. 
S.  41,  5  Sup.  Ct.  Rep.  1034,  1161,      29:  331 

145.  A  joint  action  in  tort  against  sev- 
eral defendants  for  a  wrongful  seizure  of  the 
plaintiff's  property  is  not  severable  under 
the  act  of  March  3,  1875,  §  2,  for  the  pur- 
pose of  a  removal  from  a  state  to  a  Federal 
circuit  court,  although  separate  answers  are 
filed.  Sloane  v.  Anderson,  117  U.  S.  275,  6 
Sup.  Ct.  Rep.  730,  29:  899 
died   in   Fidelity    Ins.    Trust   &   S.-  D.    Co.    v. 

Huntington,  117  U.  S.  281,  29  L.  ed.  899.  6 
Sup.  Ct.  Rep.  733 — Brooks  v.  Clark,  110 
U.  S.  511,  30  L.  ed.  485,  7  Sup.  Ct.  Rep. 
301— Thorn  Wire  Hedge  Co.  v.  Fuller,  122 
U.  S.  .'>43,  30  L.  ed.  1237,  7  Sup.  Ct.  Rep. 
12G5— Graves  v.  Corbin.  132  U.  S.  588,  33 
L.  ed.  468,  10  Sup.  Ct.  Rep.  196— Ix)uisville 
&  N.  R.  Co.  v.  Wangelln,  132  U.  S.  601,  33 
L.  ed.  476,  10  Sup  Ct.  Rep.  203 — ^Torrence 
v.  Shedd,  144  U.  S.  531,  36  L.  ed.  531,  12 
Sup.  Ct.  Rep.  726 — Rumsey  v.  Call,  28  Fed. 
771— Western  U.  Tcleg.  Co.  v.  Brown.  32 
Fed.  338 — Weller  v.  J.  B.  Pace  Tobacco  Co. 
32  Fed.  862 — Woodrum  v.  Clay,  33  Fed.  Si»t) 
— Seddon  v.  Virginia.  T.  Sc,  C.  Steel  &  I.  Co. 
1  L.R.A.  110,  36  Fed.  9 — South  worth  v. 
Reld,  36  Fed.  452^tanbrough  v.  Cook.  3 
L.R.A.  402,  38  Fed.  373— Kaitel  v.  Wylie, 
38  Fed.  867 — Sexton  y.  Seelye,  39  Fed.  705— 
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Ames  T.  Chicago,  9.  F.  &  C.  R.  Co.  39  Fed.  1 
883 — Dow  V.  Bradstrcet  Co.  46  Fed.  826— 
Ohio  ex  rel.  Columbus  v.  Columbus  ft  X.  R. 
Co.  48  Fed.  628 — O'Harrow  ▼.  Henderson,  52 
Fed.  769 — Burnham  v.  First  Nat.  Bank,  3 
C.  C.  A.  489,  10  U.  S.  App.  485,  53  Fed. 
166 — ^Tbompson  ▼.  Chicago,  St.  P.  dc  K.  C. 
R.  Co.  60  Fed.  774 — Baltimore  County  v. 
United  Railways  &  Electric  Co.  99  Md.  89, 
57  Atl.  675 — Zeller  v.  Martin,  84  Wis.  6, 
54  N.  W.  330. 

146.  An  action  brought  in  a  state  court 
against  two  jointly  for  a  tort  cannot  be  re- 
moved by  either  of  them  into  the  circuit 
court  of  the  United  States,  under  the  act 
of  March  3,  1875,  chap.  137,  §  2,  upon  the 
ground  of  a  separable  controversy  between 
the  plaintiff  and  bimself,  although  the  de- 
fendants have  pleaded  severally  and  the 
plaintiff  might  have  brought  the  action 
against  either  alone.  Louisville  &  N.  R.  Co. 
V.  Wangelin,  132  U.  S.  599,  10  Sup.  Ct.  Rep. 
203,  33:  474 

Cited  in  Powers  v.  Chesapeake  &  O.  R.  Co.  169 
U.  S.  97,  42  L.  ed.  674,  18  Sup.  Ct.  Rep. 
264 — Chesapeake  ft  O.  R.  Co.  v.  Dixon,  179 
U.  S.  138,  45  L.  ed.  125,  21  Sup.  Ct.  Rep. 
67 — Dow  V.  Bradstreet  Co.  46  Fed.  827 — 
O'Harrow  v.  Henderson,  52  Fed.  770 — Re 
Jamecke  Ditch,  69  Fed.  171 — ^Hukill  v.  Mays- 
Tille  St  B.  S.  R.  Co.  72  Fed.  750 — Brown 
V.  Coxe  Bros,  ft  Co.  75  Fed.  690 — Kane  v. 
Indianapolis,  82  Fed.  772 — Creagh  v.  Equi- 
table Life  Assur.  Soc.  88  Fed.  3 — Evans  v. 
Felton,  96  Fed.  177— Prince  v.  Illinois  C.  R. 
Co.  98  Fed.  2 — ^Yamell  v.  Felton,  102  Fed. 
370 — ^Marrs  v.  Felton,  102  Fted.  778 — ^Yar- 
nell  Y.  Felton,  104  Fed.  162 — Charman  v. 
Lake  EMe  ft  W.  R.  Co.  105  Fed.  451~ 
Union  Terminal  R.  Co.  v.  Chicago,  B.  ft  Q. 
R.  Co.  119  Fed.  211 — Dougherty  v.  Yazoo 
ft  M.  Valley  R.  Co.  58  C.  C.  A.  656,  122  Fed. 
210 — Bryce  v.  Southern  R.  Co.  122  Fed.  710 
— Boatner  v.  American  Exp.  Co.  122  Fed. 
716 — Fogarty  v.  Southern  P.  Co.  123  Fed. 
974 — Shaffer  v.  Union  Brick  Co.  128  Fed.  98 
— American  Bridge  Co.  v.  Hunt,  64  C.  C.  A. 
550,  130  Fed.  304— Crawford  v.  Illinois  C. 
R,  Co.  130  Fed.  395 — ^Winston  v.  Illinois  C. 
R.  Co.  Ill  Ky.  959.  55  L.R.A.  604,  65  S. 
W.  13 — ^Illinois  C.  R.  Co.  v.  Le  Blanc,  74 
lilss.  642,  21  So.  748 — Bowley  v.  Richmond 
ft  D.  B.  Co.  110  N.  C.  317,  14  S.  B.  777— 
Chesapeake,  O.  ft  S.  W.  R.  Co.  v.  Hendricks, 
88  Tenn.  714,  13  S.  W.  696. 

147.  In  the  removal  of  actions  of  tort  on 
the  grounds  of  separable  controversy,  it  is 
proper  for  Federal  courts  to  follow  the  de- 
cisions of  the  state  courts  in  determining 
whether  the  cause  of  action  is  joint  or  sev- 
eral. Chesapeake  ft  O.  R.  Co.  v.  Dixon,  179 
U.  S.  131,  21  Sup.  Ct.  Rep.  67,  45:  121 
Cited  in  Helms  v.  Northern  P.  R.  Co.  120  Fed. 

398. 

148.  One  of  two  joint  defendants  in  an  ac- 
tion for  tort  cannot  remove  the  cause  from 
a  state  to  a  Federal  circuit  court  under  the 
separable  controversy  clause  of  the  removal 
act  because  he  is  a  citizen  of  a  different 
state  from  the  plaintiff,  where  the  other  de- 
fendant is  a  citizen  of  the  same  state  with 
the  plaintiff.  Core  v.  Vinal,  117  U.  S.  347, 
6  Sup.  Ct.  Rep.  767,  29:  912 

149.  Where  defendants  are  charged  in  a 
bill  as  co-conspirators,  part  of  them  cannot 


obtain  a  removal  of  the  cause  as  to  them,  a» 
a  separable  controversy,  by  alleging  in  their 
petition  facts  inconsistent  with  the  allega- 
tions of  the  bill.  Little  v.  Giles,  118  U.  S. 
596,  7  Sup.  Ct.  Rep.  32,  30:  269 

Cited  in  Morris  v.  Gilmer,  129  U.  S.  326,  32 
L.  ed.  694,  9  Sup.  Ct.  Rep.  289 — Graves  v. 
Corbin,  132  U.  S.  589,  33  L.  ed.  468,  10  Sup. 
Ct.  Rep.  196 — Louisville  ft  N.  R.  Co.  v.  Wan- 
gelin,  132  U.  S.  602,  33  L.  ed.  476,  10  Sup. 
Ct,  Rep.  203— Mitchell  v.  Smale,  140  U.  S. 
409,  35  L.  ed.  443,  11  Sup.  Ct.  Rep.  819 — 
Torrence  v.  Shedd,  144  U.  S.  5.31,  36  L.  ed. 
531,  12  Sup.  Ct.  Rep.  726 — Roberts  v.  Lewis,. 
144  U.  S.  656,  36  L.  ed.  582.  12  Sup.  Ct. 
Rep.  781 — Powers  v.  Chesapeake  &  O.  R.  Co. 
169  U.  S.  97,  42  L.  ed.  675,  18  Sup.  Ct.  Rep. 
264 — Chesapeake  ft  O.  R.  Co.  v.  Dixon,  179 
U.  S.  138.  45  L.  ed.  125,  21  Sup.  Ct.  Rep. 
67 — ^Anderson  v.  Appleton,  32  Fed.  859 — 
Weller  v.  J.  B.  Pace  Tobacco  Co.  32  Fed. 
862 — Woodrum  v.  Clay,  33  Fed.  899 — Sed- 
don  V.  Virginia,  T.  ft  C.  Steel  ft  I.  Co.  I 
L.R.A.  110.  36  Fed.  9 — Simon  r.  House,  46 
Fed,  319— Wilder  v.  Virginia,  T.  ft  C.  Steel 
ft  I.  Co.  46  Fed.  682 — Texas  v.  Day  Land 
ft  Cattle  Co.  49  Fed.  597 — Southern  Exp.  Co. 
V.  Todd,  5  C.  C.  A.  434,  12  U.  S.  App.  351, 
56  Fed  105 — Industrial  ft  Mln.  Guaranty  Co. 
V.  Electrical  Supply  Co.  7  C.  C.  A.  481,  16 
U.  S.  App.  196,  58  Fed.  743 — Gamer  v.  Sec- 
ond Nat.  Bank,  66  Fed.  371 — Re  Jarnecke 
Ditch,  69  Fed.  170 — Brown  v.  Coxe  Bros,  ft 
Co.  75  Fed.  690 — Creagh  ▼.  Equitable  Life 
Assur.  Soc.  88  Fed.  3 — Davis  v.  County  Courts 

88  Fed.  706 — Moore  v.  I^os  Angeles  Iron  ft 
Steel  Co.  89  Fed.  78 — Doremus  v.  Root,  94 
Fed.  761 — Winston  v,  Illinois  C.  R.  Co.  Ill 
Ky.  959,  55  L.R.A.  604,  65  S.  W.  13— 
National  Docks  ft  N.  .T.  Junction  Connecting 
R.  Co.  V.  Pennsylvania  R.  Co.  52  N.  J.  Eq. 
64,  28  Atl.  71. 

150.  An  action  of  trespass  against  a  sheriff 
is  not  separable  so  as  to  be  removable  in  re- 
spect to  interveners  jointly  liable  with  the 
sheriff,  although  their  property  must  be  first 
taken  to  satisfy  a  joint  judgment  against 
them.  Thorn  Wire  Hedge  Co.  v.  Fuller,  122 
U.  S.  535,  7  Sup.  Ct.  Rep.  1265,  30:  1235 
Cited  in  Graves  v.  Corbin,  132  U.  S.  589,  33  L. 

ed.  468,  10  Sup.  Ct.  Rep.  196 — Louisville  ft 
N.  R.  Co.  V.  Wangelin,  132  U.  S.  601,  33 
L.  ed.  476,  10  Sup.  Ct.  Rep.  203 — Torrence 
V.  Shedd,  144  U.  S.  531,  36  L.  ed.  531,  12 
Sup.  Ct.  Rep.  726 — ^Anderson  v.  Appleton,  32 
Fed.  859 — Weller  v.  J.  B.  Pace  Tobacco  Co. 
32  Fed.  862 — Seddon  v.  Virginia,  T.  ft  C. 
Steel  ft  I.  Co.  1  L.R.A.  110,  36  Fed.  9 — Ames 
V.  Chicago,  S.  F.  ft  C.  R.  Co.  39  Fed.  883 — 
O'Harrow  v.  Henderson,  52  Fed.  770 — Burn- 
ham  V.  First  Nat.  Bank.  3  C.  C.  A.  489,  10 
U.  S.  App.  485,  53  Fed.  166 — Wetherby  v. 
Stinson,  10  C.  C.  A.  245,  18  U.  S.  App.  714, 
62  Fed.  176 — Garner  v.  Second  Nat.  Bank, 
66  Fed.  371 — Old  Wagon  Works  v.  Benedict. 
14  C,  C.  A.  289,  32  U.  S.  App.  110,  67  Fed. 
4 — Re  Jamecke  Ditch,  69  Fed.  170 — Warax 
V.  Cincinnati,  N.  O.  ft  T.  P.  R.  Co.  72  Fed. 
640 — Moore  v.  Los  Angeles  Iron  &  Steel  Co. 

89  Fed.  78 — Smedley  v.  Smedley,  110  Fed. 
258 — Rich  V.  Gross,  29  Neb.  340,  45  N.  W. 
468 — Douglas  v.  Richmond  ft  D.  R.  Co.  106 
N.  C.  80,   10  S.   E.  1048. 

151.  A  declaration  which  charges  two  cor- 
porations with  having  jointly  trespassed  on 
plaintiff's  land  does  not  show  a  separable 
controversy  between  plaintiff  and  either  de- 
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fendant.    Louisville  &  N.  R.  Co.  v.  Waiigelin, 
132  U.   S.   599,   9   Sup.   Ct.  Rep.   203, 

33:  474 

152.  An  action  against  a  railroad  com- 
pany and  two  of  its  employees,  charging 
them  with  concurrent  negligence  in  killing 
a  person  at  a  railroad  crossing,  is  joint,  and 
not  several,  and  therefore  cannot  be  re- 
moved into  a  Federal  court  by  the  railroad 
company,  on  the  ground  of  diverse  citizen- 
ship, when  the  employees  are  citizens  of  the 
same  state  as  the  plaintiff.  Chesapeake  & 
O.  R.  Co.  V.  Dixon,  179  U.  S.  131,  21  Sup. 
Ct.  Rep.  67,  45:  121 
Cited  in   Southern   R.   Co.   v.   Carson,    194   U. 

S.  139.  48  L.  ed.  910,  24  Sup.  Ct.  Rep.  609 
— Alabama  G.  S.  R.  Co.  v.  Thompson,  200 
U.  S.  214,  50  L.  ed.  445,  26  Sup.  Ct.  Rep. 
161 — Cincinnati,  N.  O.  dc  T.  P.  R.  Co.  v. 
Bobon,  200  U.  S.  225,  50  L.  ed.  450,  26  Sup. 
Ct.  Rep.  166 — Ward  v.  Franltlin,  110  Fed. 
795 — Helms  v.  Northern  P.  R.  Co.  120  Fed. 
300 — Dougherty  v.  Yazoo  &  M.  Valley  R.  Co. 
58  C.  C.  A.  653,  122  Fed.  207— Free  v.  West- 
ern  U.  Teleg.  Co.  122  Fed.  311 — Bryce  v. 
Southern  R.  Co.  122  Fed.  711 — Boatner  v. 
American  Exp.  Co.  122  Fed.  718 — Fogarty  v. 
Southern  P.  Co.  123  Fed.  076 — Dougherty  v. 
Atchison,  T.  &  S.  F.  R.  Co.  126  Fed.  240— 
Gustafson  v.  Chicago,  R.  I.  &  P.  R.  Co.  128 
Fed.  87 — Roberts  v.  Shelby  Steel  Tube  Co. 
65  C.  C.  A.  589,  131  Fed.  729— Henry  v. 
Illinois  C.  R.  Co.  132  Fed.  716— Dishon  v. 
Cincinnati,  N.  O.  &  T.  P.  R.  Co.  66  C.  C.  A. 
348,  133  Fed.  474— Miller  v.  Clifford,  5  L.R.A. 
(N.S.)  63,  67  C.  C.  A.  58,  133  Fed.  886 — 
Sessions  V.  Southern  P.  Co.  134  Fed.  315 
— Boatmen's  Bank  v.  Fritzlen,  68  C.  C.  A. 
209,  135  Fed.  661— Cella  v.  Brown,  136  Fed. 
442 — Southern  R.  Co.  v.  Thomason,  77  C.  C. 
A.  173,  146  Fed.  975 — Southern  R.  Co.  v. 
Edwards,  115  Ga.  1023,  42  S.  E.  373 — Win- 
ston V.  Illinois  C.  R.  Co.  Ill  Ky.  958,  55 
L.R.A.  604,  65  S.  W.  13— McCabe  v.  --.ays- 
ville  &  B.  S,  R.  Co.  112  Ky.  868,  66  S.  W. 
1054 — Schumpert  v.  Southern  R.  Co.  65  S. 
C.  339,  95  Am.  St.  Rep.  802,  43  S.  E.  813. 

153.  While  an  action  commenced  in  a 
state  court  against  two  defendants,  one  of 
whom  is  a  resident  and  the  other  a  nonresi- 
dent, may  be  removed  to  the  circuit  court 
of  the  United  States  by  the  nonresident  de- 
fendant if  it  can  be  shown  that  the  cause 
of  action  is  separable  and  the  resident  de- 
fendant is  joined  fraudulently,  for  the  pur- 
pose of  preventing  the  removal  of  the  cause 
to  the  Federal  court,  such  removal  cannot 
be  had  if  it  does  not  appear  that  the  resi- 
dent defendant  is  fraudulently  joined  for 
such  purpose.  Kansas  City  Suburban  Belt 
R.  Co.  V.  Herman,  187  U.  S.  63,  23  Sup.  Ct. 
Rep.  24,  47:76 
Cited  in  Martin  v.  New  Trinldal  Lake  Asphalt 

Co.  130  Fed.  395 — Dishon  v.  Cincinnati,  N. 
O.  &  T.  P.  R.  Co.  00  C,  C.  A.  350,  133  Fed. 
476. 

154.  An  action  is  joint  or  several  accord- 
ing to  the  manner  in  which  declared  on  by 
the  plaintiff;  and,  if  joint  by  the  declara- 
tion, is  not  severable  by  separate  defenses, 
for  the  purpose  of  removal.  Sloane  v. 
Anderson,  117  U.  S.  275,  6  Sup.  Ct.  Rep  730, 

29:  899 

Cited   in   Powers   v.   Chesapealce   &   O.   R.   Co. 
169   U.    S.    97,   42    L.    ed.   675,    18    Sup.    Ct. 


Rep.  264 — Chesapeake  &  O.  R.  Co.  v.  Dlzon. 
179  U.  S.  138.  45  L.  ed.  125,  21  Sup.  Ct. 
Rep.  67 — ^Wetherby  v.  Stinson,  10  C.  C.  A. 
245,  18  U.  S.  App.  714,  62  Fed.  176— Fer- 
gason  v.  Chicago,  M.  &  St.  P.  R.  Co.  63 
Fed.  178 — Re  Jamecke  Ditch,  69  Fed.  170 
— Deere,  W.  &  Co.  v.  Chicago.  M.  &  St.  P. 
R.  Co.  85  Fed.  881 — Creagh  v.  EquiUble 
Life  Assur.  Soc.  88  Fed.  3 — ^Moore  v.  Loa 
Angeles  Iron  &  Steel  Co.  89  Fed.  78 — Smed- 
ley  v.  Smedley,  110  Fed.  258 — Fogarty  v. 
■  Southern  P.  Co.  123  Fed.  974— Winston  v. 
Illinois  C.  R.  Co.  Ill  Ky.  958,  55  L.R.A. 
604.  65  S.  W.  13. 

155.  A  case  in  which  plaintiff,  in  good 
faith,  has  elected  to  sue  jointly  in  tort  a 
foreign  corporation  and  its  servants  whose 
misconduct  caused  the  injury  complained 
of,  does  not — even  though  such  joinder  may 
be  improper — present  a  separable  contro- 
versy between  plaintiff  and  the  corporation, 
which,  under  the  act  of  March  3,  1875  (18 
Stat,  at  L.  470,  chap.  137),  as  amended  by 
the  acts  of  March  3,  1887  (24  Stat,  at  L. 
553,  chap.  373),  and  August  13,  1888  (25 
Stat,  at  L.  433,  chap.  866,  U.  S.  Rev.  StaU 
Supp.  611,  U.  S.  Comp.  SUt.  1901,  p.  509), 
can  be  removed  from  a  state  to  a  Federal 
circuit  court  without  regard  to  the  citizen- 
ship of  the  individual  defendants.  Alabama 
G.  S.  R.  Co.  V.  Thompson,  200  U.  S.  206,  26 
Sup.  Ct.  Rep.  161,  50:  441 
Cited  in  Cincinnati,  N.  O.  &  T.  P.  R.  Co.  v. 

Bohon,  200  U.  S.  221,  50  L.  ed.  449,  26 
Sup.  Ct.  Rep.  166 — Wecker  v.  National  Enam- 
eling &  Stamping  Co.  204  U.  S.  182,  51  L. 
ed.  434,  27  Sup.  Ct.  Rep.  184 — E.  A.  Holmes 
dc  Co.  Y.  United  States  F.  Ins.  Co.  142  Fed. 
865 — Iowa  LiUooet  Gold  Min.  Co.  v.  Blisa, 
144  Fed.  452 — ^Thomas  v.  Great  Northern 
R.  Co.  77  C.  C.  A.  256,  147  Fed.  84— Knuth 
v.  Butte  Electric  R.  Co.  148  Fed.  74 — 
Thresher  v.  Western  U.  Teleg.  Co.  148  Fed. 
651 — Southern  R.  Co.  v.  Grizzle,  124  Ga- 
741,  110  Am.  St.  Rep.  191,  53  S.  E.  244 
— Lanning  v.  Chicago  G.  W.  R.  Co.  196  Mo. 
657,  94  S.  W.  491. 

156.  An  action  to  recover  damages  for  a 
death  from  negligence,  in  which  plaintiff 
has,  in  good  faith,  exercised  his  right  under 
the  state  laws  to  proceed  jointly  against  a 
railway  company  and  its  employee  whose 
negligence  caused  the  accident,  cannot  be 
converted  into  a  separable  controversy  for 
the  purpose  of  removal  to  a  Federal  circuit 
court  because  of  diversity  of  citizenship  be- 
tween the  plaintiff  and  the  railway  com- 
pany. Cincinnati,  N.  O.  &  T.  P.  R.  Co.  v. 
Bohon,  200  U.  S.  221,  26  Sup.  Ct.  Rep.  166, 

50:448 
Cited  in  Iowa  Lillooet  Gold  Min.  Co.  v.  Bliss, 
144  Fed.  452 — Southern  R.  Co.  v.  Grizzle, 
124  Ga.  741,  110  Am.  St.  Rep.  191,  53  S. 
E.  244 — Lanning  v.  Chicago  G.  W.  R.  Co. 
106  Mo.  657,  94  S.  W.  491. 

157.  Where  parties  having  several  and 
distinct  interests  elect  to  join  in  a  single 
cause  of  action  to  enforce  an  obligation  com- 
mon to  all,  the  case,  in  respect  to  removal 
on  the  ground  of  citizenship,  is  the  same  as 
if  they  had  been  compelled  to  unite. 
Peninsular  Iron  Co.  v.  Stone,  121  U.  S.  631, 
7  Sup.  Ct.  Rep.  1010,  30:  1020 
Cited  In  Graves  v.   Corbin,  132  U.  S.  589,  33 
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Tu  ed.  46S,  10  Sap.  Ct.  Rep.  196 — Smith  v. 
I^joD,  133  U.  S.  319,  33  L.  ed.  636,  10  Sap. 
Ct-  Rep.  303 — Merchants'  Cotton  PresB  & 
Storage  Co.  v.  Insarance  Co.  of  N.  A.  151 
U.  S.  384,  38  L.  ed.  204,  4  Inters.  Com. 
Rep.  506.  14  Sap.  Ct.  Rep.  367 — Hooe  v. 
Jamleeon,  166  XT.  S.  398,  41  L.  ed.  1050, 
17  Sap.  Ct.  Rep.  596 — Norton  v.  European 
A  N.  A.  R.  Co.  32  Fed.  876 — Smith  y.  Lyon, 
38  Fed.  64 — Miller  v.  Clark,  52  Fed.  903 
— Tug  Rlyer  Coal  &  Salt  Co.  v.  Brlgel,  14 
C.  C.  A.  581,  31  U.  S.  App.  665,  67  Fed. 
628 — Peninsular  Iron  Co.  v.  Eells.  15  C. 
e  A.  196,  32  U.  8.  App.  348,  68  Fed.  31. 

158.  The  voluntary  joinder  of  parties  has 
the  same  effect  for  purposes  of  jurisdiction 
in  respect  to  removal  as  if  they  had  been 
compelled  to  unite.  Merchants'  Cotton 
Press  &  Storage  Co.  v.  Insurance  Co.  of  N. 
A.  151  U.  S.  368,  14  Sup.  Ct.  Rep.  367, 

38:  195 
Cited  in  Hooe  v.  Jamieson,  166  17.  S.  398,  41 
L..  ed.  1050,  17  Sap.  Ct.  Rep.  596 — ^Kane  v. 
Indianapolis,  82  Fed.  772. 

Intervention. 

159.  One  cannot,  by  a  petition  of  inter- 
vention, after  twenty  years  of  litigation  be- 
tween the  original  parties,  in  a  state  court, 
introduce  a  new  and  separate  controversy 
into  the  suit,  which  will  entitle  him,  on  his 
own  application,  to  transfer  the  whole  case 
to  the  circuit  court  of  the  United  States. 
Cable  ▼.  Ellis,  110  U.  S.  389,  4  Sup.  Ct.  Rep. 
86,  28:  186 

160.  The  right  to  remove  a  suit  to  the 
circuit  court  on  an  intervention  of  parties 
claiming  several  interests  where  there  are 
separate  defenses  to  them,  may  be  made 
out,  although  developments  in  the  after 
prc>gress  of  the  case  may  show  that  the  con- 
troversies are  not  separable.  Council  v. 
Smiley,  156  U.  S.  335,  15  Sup.  Ct.  Rep.  353, 

39:443 

I>efanlt  of  one  defendant. 

See  also  supra,  140. 

161.  The  fact  that  one  of  the  defendants 
has  made  default  places  the  parties  in  no 
different  position  with  reference  to  a  re- 
moval of  the  cause,  as  presenting  a  separa- 
ble controversy,  than  they  would  have  oc- 
cupied if  that  defendant  had  answered. 
Wilson  V.  Oswego  Twp.  151  U.  S.  56,  14  Sup. 
Ct.  Rep.  259,  38:  70 
Cited  In  Re  The  Jarnecke  Ditch,  69  Fed.  169 

— Lederer  v.  Sire,  105  Fed.  530. 

162.  The  default  of  one  of  the  defendants 
in  an  action  brought  in  a  state  court  places 
the  parties  in  no  different  position  with  ref- 
erence to  the  removal  of  the  cause  to  the 
circuit  court  than  they  would  have  occupied 
if  the  defendant  had  answered  and  set  up  an 
entirely  different  defense  from  that  of  the 
other  defendants.  Putnam  v.  Ingraham,  114 
U.  S.  57,  5  Sup.  Ct.  Rep.  746,  29:  65 
Cited    in    Re   Jarnecke    Ditch,    69    Fed.    169 — 

Lederer  v.  Sire,  105  Fed.  530 — United  States 
ex  reL  SUte  v.  Douglas,  113  N.  C.  196,  18 
8.  E.  202. 

Interested  and  necessary  parties. 

163.  The  right  to  remove  a  suit  on  the 
ground  of  separable  controversy  is,  by  the  act 


j  of  March  3,  1875,  confined  to  the  parties  to 
that  controversy.  Rand  v.  Walker,  117  U. 
S.  340,  6  Sup.  Ct.  Rep.  769,  29:  907 

164-5.  The  right  to  take  steps  for  the  re- 
moval of  a  cause  to  the  circuit  court  of  the 
United  States  on  the  ground  of  a  separate 
controversy  is  confined  to  the  parties  actual- 
ly interested  in  such  controversy.  Mer- 
chants' Cotton  Press  &  Storage  Co.  v.  Insur- 
ance Co.  of  N.  A.  151  U.  S.  368,  4  Inters. 
Com.  Rep.  499,  14  Sup.  Ct.  Rep.  367, 

38:  195 

166.  In  a  suit  for  the  assignment  of 
dower  in  lots,  the  legal  title  to  which  is  in 
one  defendant,  for  the  joint  use  of  himself 
and  another  defendant,  these  two  'defendants 
being  in  joint  possession,  and  the  prayer  of 
the  bill  being  against  both  for  damages  as 
well  as  for  assignment  of  dower,  both  these 
defendants  are  necessary  parties,  whose 
citizenship  is  material  in  determining  the 
right  of  either  to  remove  the  cause  to  the 
Federal  courts  as  a  separable  controversy. 
Rand  v.  Walker,  117  U.  S.  340,  6  Sup.  Ct. 
Rep.  769,  29:  907 
Cited  in   Merchants'   Cotton   Press   &   Storage 

Co.  V.  Insurance  Co.  of  N.  A.  151  U.  S. 
387,  38  L.  ed.  205,  4  Inters.  Com.  Rep.  507, 
14  Sup.  Ct.  Rep.  367 — ^Thompson  v.  DIzon, 
28  Fed.  6 — ^Weller  v.  J.  B.  Pace  Tobacco 
Co.  32  Fed.  862 — Ross  v.  Erie  R.  Co.  120 
Fed.  704. 

167.  A  landlord  who  has  the  sole  title 
may  remove  a  suit  of  eiectment  in  which  his 
tenant  is  joined  with  him  as  defendant,  from 
a  state  court  to  a  Federal  court,  if  he  and 
the  plaintiff  are  citizens  of  different  states, 
without  regard  to  the  citizenship  of  tb^ 
tenant,  although  a  state  statute  provides 
that  in  ejectment  the  occupant  of  tlie  land 
shall  be  named  as  defendant  and  other  per- 
sons claiming  title  shall  be  joined  as  de- 
fendants. Mitchell  V.  Smale,  140  U.  S.  406, 
11  Sup.  Ct.  Rep.  819,  840,  35:  442 

168.  On  a  bill  by  a  stockholder  against  his 
own  corporation  and  another  corporation  to 
which  it  had  leased  its  railroad,  asking  for 
the  cancelation  of  the  lease,  and  for  an  in- 
junction against  the  corporation  to  which  he 
belonged  to  prevent  a  contemplated  issue  of 
stock  to  obtain  funds  to  pay  for  a  cancela- 
tion of  the  lease,  the  lessee  corporation  is  a 
necessary  party  defendant;  and  there  is  no 
separable  controversy  as  to  the  lessor  corpo- 
ration for  the  purpose  of  removal.  East 
Tennessee,  V.  &  G.  R.  Co.  v.  Grayson,  119  U. 
S.  240,  7  Sup.  Ct.  Rep.  190,  30:  382 
Cited  in  Graves  v.  Corbln,  132  U.  S.  589,   33 

L.  ed.  468,  10  Sup.  Ct.  Rep.  198 — Louisville 
&  N.  R.  Co.  V.  Wangelln,  132  U.  S.  602, 
33  L.  ed.  476,  10  Sup.  Ct.  Rep.  203 — Wilder 
V.  Virginia,  T.  &  C.  Steel  &  I.  Co.  46  Fed. 
682 — Dow  V.  Bradstreet  Co.  46  Fed.  825— 
Rivers  v.  Bradley,  53  l'\:d.  306 — Re  Jarnecke 
Ditch,  69  Fed.  171 — MacGInnlss  v.  Boston 
&  M.  Consol.  Copper  &  S.  Min.  Co.  55  C. 
C.  A.  653,  119  Fed.  101— Illinois  C.  R.  Co. 
V.  Coley  (Ky.)  1  L.R.A.(N.S.)  374,  89  S. 
W.  234 — Duncan  v.  St.  Louis,  I.  M.  &  S. 
R.  Co.  49  La.  Ann.  1703,  22  So.  924— Na- 
tional Docks  &  N.  J.  Junction  Connecting 
R.  Co.  V.  Pennsylvania  R.  Co.  52  N.  J.  Eq. 
65,  28  Atl.  71. 
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169.  The  person  holding  the  legal  title  is 
a  necessary  party  to  a  bill  praying  a  fore- 
closure of  a  mortgage  by  a  sale  of  the  land, 
and,  where  the  cause  is  not  removable  from 
the  state  to  a  Federal  court  as  to  him,  it 
cannot  be  removed  as  to  the  party  holding 
merely  the  equitable  title.  Gardner  v. 
Brown,  21  Wall.  36,  22:  527 
Cited  In  Myers  v.   Swano,   107  U.   S.  548,   27 

L.  ed.  584,  2  Sup.  Ct.  Rep.  685 — Thayer  v. 
Life  Assa.  of  America,  112  U.  S.  720,  28 
L.  ed.  866.  5  Sup.  Ct.  Rep.  355 — Chester 
V.  Wellford,  2  Fllpp.  353,  Fed.  Cas.  No.  2,- 
662 — Donohoe  v.  Mariposa  Land  &  Mln.  Co. 

5  Sawy.  167,  Fed.  Cas.  No.  3,980 — Steln- 
kuhl  V.  York,  2  Fllpp.  -382,  Fed.  Cas.  No. 
13,356 — Chester  v.  Chester,  7  Fed.  3 — ^Mit- 
chell v.  Tillotson,  11  Blss.  327,  12  Fed.  738 
— Price  V.  Foreman,  11  Biss.  331,  12  Fed. 
803— Shlpp  v.  Williams,  10  C.  C.  A.  248,  22 
U.  S.  App.  380,  62  Fed.  6 — Consolidated 
Water  Co.  v.  San  Diego,  35  C.  C.  A.  635. 
93  Fed.  852 — Turner  v.  Southern  Home 
Bid?.  &  L.  Asso.  41  C.  C.  A.  387,  101  Fed. 
816 — Swann  v,  Myers,  79  N.  C.  102 — Sidney 
Stevens  Implement  Co.  v.  South  Ogden, 
Land,  Bldg.  &  Improv.  Co.  20  Utah,  274, 
58  Pac  843. 

d,  Prejudice  or  Local  Influence. 

Constitutionality    of    Statute    Authorizing 

Removal,  see  supra,  2. 
Proceedings  to  Remove  because  of,  see  infra, 

VI.  b. 

Time  for  Removal  because    of,    see    infra, 

VII.  b. 

Jurisdictional  Amount,  see  infra,  252. 
When  Removal  Complete,  see  infra,  419. 
Further  Proceedings  in  Federal  Court,  see 

infra,  426. 
See  also  supra,  101. 

170.  One  of  the  great  objects  in  establish- 
ing the  Federal  courts  and  in  retaining 
regulation  of  them  was  to  have  a  tribunal 
in  every  state,  free  from  local  prejudice. 
Gordon V  Longest,  16  Pet.  97,  10:  900 
Cited  In  Goldey  v.  Morning  News,   156  U.   S. 

523,  .39  L.  ed.  519,  16  Sup.  Ct.  Rep.  559 — 
Whelan  v.  New  York,  L.  E.  &  W.  R.  Co.  1 
L.R.A.  71,  35  Fed.  859— McGlllln  v.  Claflln, 
52  Fed.  665 — Mclver  v.  Florida  C.  &  P.  R. 
Co.  110  Ga.  231,  65  L.R.A.  441,  36  S.  E. 
775 — Butterfleld  v.  Home  Ins.  Co.  14  Minn. 
417,  Gil.  310— Krueger  v.  Chicago  &  A.  R. 
Co.  84  Mo.  App.  364 — Plqua  Bank  v.  Knoup, 

6  Ohio  St  410. 

171.  The  provision  in  Rev.  Stat.  §  639, 
subdiv.  2,  for  the  removal  of  a  separable 
controversy,  and  the  provision  in  the  3d  sub- 
division of  the  same  section,  for  the  re- 
moval of  causes  on  the  ground  of  local 
prejudice,  have  no  relation  to  each  other. 
To  warrant  a  removal  under  the  3d  sub- 
division, it  is  not  enough  that  there  may  be 
a  separable  controversy  between  parties  hav- 
injr  the  necessary  citizenship.  The  Act  of 
1875  has  not  chanj^ed  this  subdivision. 
Cambria  Iron  Co.  v.  Ashburn,  118  U.  S.  54, 
6  Sup.  Ct.  Rep.  929,  30:  60 
Jefferson  v.  Driver,  117  U.  S.  272,  6  Sup. 

Ct.  Rep.  729,  29:  897 

Cited  In  Cambria  Iron  Co.  v.  Ashburn,  118  U. 

S.  57,   30  L.  ed.  01.  6  Sup.  Ct.  Rep.  929— 


Toung  V.  Parker  (Young  v.  Ewart)  132  U. 
S.  271,  33  L.  ed.  353,  10  Sup.  Ct.  Rep.  75 
— ^Hanrlck  v.  Hacrick,  153  U.  S.  196,  3S 
L.  ed.  687,  14  Sup.  Ct.  Rep.  835 — Whelan 
V.  New  York,  L.  E.  &  W.  R.  Co.  1  L.R.A. 
68,  35  Fed.  853 — Thouron  v.  East  TenDes< 
see,  V.  &  G.  R.  Co.  38  Fed.  678 — ^Adelhert 
College  V.  Toledo,  W.  &  W.  R.  Co.  47  Fed- 
845— Bonner  v.  Melkle,  77  Fed.  489. 

172.  The  act  of  March  3,  1875,  did  not 
repeal  U.  S.  Rev.  Stat.  §  639,  subsec.  3,  for 
removal  of  causes  upon  the  ground  of 
prejudice  or  local  influence;  nor  did  it  re- 
peal so  much  of  the  remainder  of  that  sec- 
tion as  is  necessary  to  carry  the  provisions 
of  subsec.  3  into  effect.  Baltimore  &  O. 
R.  Co.  V.  Bates,  119  U.  S.  464,  7  Sup.  Ct. 
Rep.  285,  30:  436 
Cited  In  Fisk  v.  Henarle,  142  U.  S.  466.  35  L. 

ed.  1083,  12  Sup.  Ct.  Rep.  207 — Ilanrlck  v. 
Hanrlck,  153  II.  S.  197,  38  L.  ed.  687.  14 
Sup.  Ct.  Rep.  835 — Flsk  v.  Henarle,  32 
Fed.  420 — ^Whelan  v.  New  York,  L.  E.  &  W. 
R.  Co.  1  L.R.A.  69,  85  Fed.  853 — Brodhead 
V.  Shoemaker,  11  L.R.A.  569,  44  Fed.  523. 

173.  The  act  of  Congress  of  1867  in  re- 
gard to  the  removal  of  causes  for  prejudice 
or  local  influence,  and  U.  S.  Rev.  Stat.  § 
639,  U.  S.  Comp.  Stat.  1901,  p.  520,  on  the 
same  subject,  were  repealed  by  the  act  of 
1887.  Fisk  v.  Henarie,  142  U.  S.  459,  12 
Sup.  Ct.  Rep.  207,  35:  1080 
Cited  in    Crotts  v.   Sonthern   R.   Co.   90   Fed. 

2— Hill  V.  Graham,  11  Colo.  App.  539,  53 
Pac.  1060. 

174.  One  defendant  cannot  remove  a  suit 
into  the  circuit  court  of  the  United  States 
from  a  state  court,  upon  the  ground  of 
prejudice  or  local  influence  between  himself 
and  other  defendants.  Hanrlck  v.  Hanrick, 
153  U.  S.  192,  14  Sup.  Ct.  Rep.  835, 

38:  685 
Cited  In  Mexican  Nat.  R.  Co.  v.  DavidsOD,  157 
U.  S.  208,  39  L.  ed.  675,  15  Sup.  Ct.  Rep. 
563 — McDonnell  v.  Jordan,  178  U.  S.  238, 
44  L.  ed.  1052,  20  Sup.  Ct.  Rep.  886 — ^Thur- 
ber  V.  Miller,  14  C.  C.  A.  438,  32  U.  S. 
App.  209,  67  Fed.  378 — ^Wahl  v.  Franz,  49 
L.R.A.  65,  40  C.  C.  A,  641,  100  Fed.  683 — 
Columbia  Wire  Co.  v.  Boyce,  44  C.  C.  A. 
500,  104  Fed.  174 — Parkinson  v.  Barr,  105 
Fed.  83 — ^Foulk  v.  Gray,  120  Fed.  163 — 
Dougherty  v.  Yazoo  ft  M.  Valley  R.  Co.  58 
C.  C.  A.  654,  122  Fed.  208— Weldon  v. 
Frltzlen,  128  Fed.  615— Hill  v.  Gi-aham,  11 
Colo.  App.  539,  53  Pac.  1060 — Baltimore 
V.  United  R.  &  Electric  Co.  09  Md.  89,  57 
Atl.  675 — Thompson  v.  Southern  R.  Co.  130 
N.  C.  142,  41  S.  E.  9. 

Bditorial  notes. 

For  local  prejudice.        23:  524;  36:  346; 

36:528 

Citizenship. 

Time  for  Removal,  see  infra,  345. 
See  also  infra,  312. 

175.  The  act  of  March  2,  1867,  author^ 
izing  removal  to  the  circuit  court  of  the 
United  States,  because  of  prejudice  or  local 
influence  of  suits  in  any  state  court  between 
a  citizen  of  the  state  where  the  suit  ia 
brought  and  a  citizen  of  another  state,  in- 
vests the  circuit  court  with  jurisdiction  to 
determine   the   suit,   although     that    court 
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eonld  not  have  taken  original  cognizance  of 
the  case.    Gaines  v.  Fuentes,  92  U.  S.  10, 

23:  524 
Cited  In  Kern  t.  Huldekoper,  103  U.  S.  402, 
26  L.  ed.  357 — Rosenbaum  v.  Bauer,  120 
U.  8.  457.  30  L.  ed.  74G,  7  Sup.  Ct.  Rep. 
633 — Southworth  v.  Adams,  9  Blss.  523,  4 
Fed.  3 — Reed  v.  Reed,  31  Fed.  52 — Ever- 
hart  V.  Everbart,  34  Fed.  84 — ^Whelan  v. 
New  York,  L.  E.  &  W.  R.  Co.  1  L.R.A.  71, 
35  Fed.  857 — McDermott  v.  Chicago  &  N. 
W.  B.  Co.  3  L.R.A.  457,  38  Fed.  533— Ball 
T.  Tompkins,  41  Fed.  490 — Montgomery 
County  y.  Cochran,  116  Fed.  994 — Edwards 
Mf^.  Co.  Y.  Sprague,  76  Me.  61 — Leutz  y. 
Butterfield,  52  How.  Pr.  .378. 

176.  Executors  who  are  trustees  under  a 
-will  are  necessary  parties  to  a  suit  to  set 
it  aside,  so  as  to  prevent  a  remoyal  of  the 
«ait  from  a  state  to  a  Federal  circuit  court 
for  local  prejudice  under  U.  S.  Rev.  Stat. 
f  639,  suMiv.  3,  if  they  are  citizens  of  the 
«ame  state  as  the  complainant.  American 
Bible  Soc.  v.  Price,  110  U.  S.  61,  3  Sup.  Ct. 
Rep.  400,  28:  70 
<Hte4  In  Thayer  v.  Life  Asso.  of  America,  112 

U.  8.  720,  28  L.  ed.  866,  6  Sup.  Ct.  Rep. 
355. 

177.  Under  the  local  prejudice  act  there 
«&n  be  no  removal  from  a  stute  court  to  the 
circuit  court  unless  all  the  necessary  parties 
on  one  side  are  citizens  of  different  states 
from  those  on  the  other.  Grover  &  B.  Sew- 
ing-Mach.  Co.  v.  Florence  Sewing-Mach.  Co. 
(Sewing  Mach.  Co.'s  Case)   18  Wall.  553, 

21 :  914 

Vannevar  v.  Bryant,  21  Wall.  41,      22:  476 

Myers  v.  Swann,  107  U.  S.  546,  2  Sup.  Ct. 
Rep.  685,  27:  583 

Cambria  Iron  Co.  v.  Ashbum,  118  U.  S. 
54,  6  Sup.  Ct.  Rep.  929,  30:  60 

American  Bible  Soc.  v.  Price,  110  U.  S.  61, 
3  Sup.  Ct.  Rep.  440,  28:  70 

Jefferson  v.  Driver,  117  U.  S.  272,  6  Sup. 
Ct.  Rep.  729,  29:  897 

Rosenthal  v.  Coates,  148  U.  S.  142,  13  Sup. 
Ct.  Rep.  576,  37:  899 

Hancock  v.  Holbrook,  119  U.  S.  586,  7  Sup. 
Ct.  Rep.  341,  30:  538 

J>Utingui»hed  in  Pond  v.  Vermont  Valley  R. 
Co.  12  Blatchf.  290,  Fed.  Cas.  No.  11,265. 

Cited  in  Vannevar  v.  Bryant,  21  Wall.  43,  22 
L..  ed.  477 — Lowe  v.  Wiiliama,  94  U.  S.  651, 
24  U  ed.  216— Blake  v.  McKim,  103  U.  S. 
338,  26  L.  ed.  564 — Barney  v.  Latham,  103 
U.  S.  210,  26  L.  ed.  516 — ^Myers  v.  Swann, 
107  U.  S.  547,  27  L.  ed.  584,  2  Sup.  Ct. 
Bep.  685 — American  Bible  Soc.  v.  Price, 
110  U.  8.  63,  28  L.  ed.  70,  3  Sup.  Ct.  Rep. 
440 — Jefferson  v.  Driver,  117  U.  S.  274,  29 
L.  ed.  898,  6  Sup.  Ct.  Rep.  729 — Cambria 
Iron  Co.  T.  Ashbum,  118  U.  S.  58,  30  L.  ed. 
«1,  6  Sup.  Ct.  Rep.  929 — Baltimore  &  O. 
R.  Co.  T.  Bates,  119  U.  S.  467,  30  L.  ed. 
438,  7  Sup.  Ct.  Rep.  285— Peninsular  Iron 
Co.  V.  Stone,  121  U.  S.  633,  30  L.  ed.  1020, 
7  Sop.  Ct.  Rep.  1010 — Des  Moines  R.  & 
Nav.  Co.  T.  Iowa  Homestead  Co.  123  U.  S. 
556,  31  L.  ed.  204,  8  Sup.  Ct.  Rep.  217— 
United  States  v.  Averill,  130  U.  S.  339.  32 
1*.  ed.  978,  9  Sup.  Ct.  Bep.  546 — Young  v. 
Parker  (Young  v.  Ewart)  132  U.  S.  271, 
83  L.  ed.  353,  10  Sup.  Ct.  Rep.  75— Smith 
T.  Lyon,  133  U.  S.  319,  33  L.  ed.  636,  10 
i9op.  Ct.  Rep.  303 — ^Rosenthal  v.  Coates,  148 
U.  S.  146,  37  L.  ed.  400,   13  Sup.  Ct.  Rep. 


576— Hanrlck  v.  Hanrick,  153  U.  S.  195,  38 
L.  ed.  687,  14  Sup.  Ct.  Rep.  835 — Burnham 
y.  Chicago,  D.  &  M.  R.  Co.  4  Dill.  506,  Fed. 
Cas.  No.  2,174 — Donohoe  v.  Mariposa  Land 
&  MIn.  Co.  5  Sawy.  167,  Fed.  Cas.  No.  3,989 
— Gindrat  v.  Dane,  4  Cliff.  263,  Fed.  Cas. 
No.  5,455 — ^National  Union  Bank  v.  Dodge, 
Fed.  Cas.  No.  10.053 — ^New  Jersey  Zinc 
Co.  y.  Trotter,  17  Am.  L.  Reg.  N.  S. 
382,  Fed.  Cas.  No.  10.167 — Osgood  v. 
Chicago,  D.  &  V.  R.  Co.  14  Am.  L. 
Reg.  N.  S.  511,  Fed.  Cas.  No.  10,004 — 
Petterson  v.  Chapman,  13  Blatchf.  399,  Fed. 
Cas.  No.  11,042 — Sawyer  v.  Switzerland  M. 
Ins.  Co.  14  Blatchf.  452,  Fed.  Cas.  No.  12.- 
408— Taylor  v.  Rockefeller,  6  Rep.  228,  Fed. 
Cas.  No.  13,802 — Burke  v.  Flood,  6  Sawy. 
221,  1  Fed.  542 — Whitehouse  v.  Continental 
F.  Ins.  Co.  2  Fed.  499 — Dormitzer  v.  Illi- 
nois &  St.  L.  Bridge  Co.  6  Fed.  218 — 
Mitchell  V.  Tlllotson,  11  Biss.  327,  12  Fed. 
738 — Mutual  L.  Ins.  Co.  v.  Champim,  22 
Blatchf.  340,  21  Fed.  89— Wooster  v.  Handy, 
23  Blatchf.  118,  23  Fed.  63— Perrln  v.  Lepper, 
26  Fed.  547 — Hancock  v.  Holbrook,  27  Fed. 
403— Hone  v.  Dillon,  29  Ffed.  468— Flsk  v. 
Henarle,  32  Fed.  422 — Woodrum  v.  Clay,  38 
Fed.  899— Whelan  V.  New  York,  L.  E.&W.  R. 
Co.  1  L.R.A.  68,  85  Ffed.  853 — Thouron  v. 
East  Tennessee,  V.  &  6.  R.  Co.  38  Fed.  678 
— Anderson  v.  Bowers,  43  Fed.  321 — Dow 
y.  Bradstrect  Co.  46  Fed.  826 — Davis  v. 
Chicago  &  N.  W.  R.  Co.  46  Fed.  308 — ^Adel- 
bert  College  v.  Toledo,  W.  Sc  W.  R.  Co.  47 
Fed.  845 — ^Bonner  v.  Melkle,  77  Fed.  489 — 
McDonald  v.  Sellgman,,  81  Fed.  755 — Camp- 
bell v.  MllUken,  119  Fed.  985— Ross  v.  Brie 
R.  Co.  120  Fed.  704 — Holmes  v.  Southern 
R.  Co.  125  Fed..  302 — ^Weldon  v.  Fritzlen, 
128  Fed.  614 — Boatmen's  Bank  v.  Fritzlen, 
68  C.  C.  A.  302,  135  Fed.  664 — ^Northern 
Line  Packet  Co.  v.  Binninger,  70  111.  573 — 
Burch  V.  Davenport  ft  St  P.  R.  Co.  46  Iowa, 
454,  26  Am.  Rep.  150— Rowland  Coal  &  I. 
Works  V.  Brown,  13  Bush,  687 — ^New  Or- 
leans Canal  &  Bkg.  Co.  v.  Reco-der  of  Mort- 
gages, 27  La.  Ann.  293 — ^Tunstall  v.  Madi- 
son, 30  La.  Ann.  475 — Florence  Sewing  Ma- 
chine Co.  v.  Grover  &  B.  Sewing  Mach.  Co. 
110  Mass.  81,  14  Am.  Rep.  579 — Gordon  v. 
Green,  113  Mass.  261 — Du  Vivier  v.  Hop- 
kins, 116  Mass.  128,  17  Am.  Rep.  141 — 
Stone  V.  Sargent,  129  Mass.  508 — Broadway 
Nat.  Bank  v.  Adams,  130  Mass.  433 — Crane 
V.  Seits,  30  Mich.  455 — Weeks  v.  Billings,  55 
N.  H.  373 — ^Horne  v.  Boston  &  M.  R.  Co. 
62  N.  H.  455 — Upton  v.  New  Jersey  South- 
em  R.  Co.  25  N.  J.  Eq.  374 — Swann  v.  My- 
ers, 79  N.  C.  102 — Simmons  v.  Taylor,  83 
N.  C.  151,  35  Am.  Rep.  56 — Lawson  v. 
Richmond  &  D.  R.  Co.  112  N.  C.  397,  17  S. 
C.  169 — Baird  v.  Richmond  &  D.  R.  Co. 
113  N.  C.  608,  18  S.  E.  698 — Taylor  v.  Rock- 
efeller, 6  W.  N.  C.  286 — Smith  v.  St  Louis 
Mut  L.  Ins.  Co.  2  Tenn.  Ch.  659 — George 
V.  Pllcher,  28  Gratt  303,  26  Am.  Rep.  350 — 
Burlew  v.  Quarrler,  16  W.  Va.  147 — Ken- 
nedy V.  Bhlen,  81  W.  Va.  668,  8  S.  W.  308. 

178.  It  is  the  citizenahip  of  the  party  in 
whom  the  cause  of  action  is  vested,  and  not 
of  the  persons  who  are  beneficially  interest- 
ed, which  determines  the  jurisdiction  of  the 
Federal  courts  under  the  act  of  1867,  ex-  • 
tending  the  right  of  removal  from  a  state 
court  so  as  to  allow  either  the  plaintifT  or 
defendant  to  remove  the  case  for  local 
prejudice.  Knapp  v.  Troy  &  B.  R.  Co.  20 
Wall.  117,  22:  328 

179.  Suits  cannot  be  removed  from  the 
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state  courts  on  account  of  "prejudice  or 
local  influence/'  unless  the  party  opposed 
to  him  who  petitions  for  the  removal  is  a 
citizen  of  the  state  in  which  the  suit  is 
brought.  American  Bible  Soc.  v.  Grove,  101 
U.  S.  610,  25:  847 

Distinguished  in  Duncan  v.  Associated  Press, 
81  Fed.  421. 

Cited  In  Jefferson  v.  Driver,  117  U.  8.  274,  29 
L.  ed.  898,  6  Sup.  Ct.  Rep.  729 — Young  v. 
Parker  (Young  v.  Ewart)  132  U.  S.  271, 
33  L.  ed.  353,  10  Sup.  Ct,  Rep.  75— Al- 
drldge  v.  Crouch,  11  Bias.  183,  10  Fed.  307 
— Thouron  v.  East  Tennessee,  V.  &  6.  R. 
Co.  38  Fed.  678— Stix  v.  Keith.  90  Ala.  125, 
7  So.  423 — Stone  v.  Sargent,  129  Mass.  512 
— Nye  V.  Northern  C.  R.  Co.  24  Hun,  557 — 
Bates  V.  Baltimore  &  O.  R.  Co.  39  Ohio  St. 
165. 

180.  A  suit  to  annul  a  will  as  a  muni- 
ment of  title  and  to  restrain  the  enforce- 
ment of  a  decree  admitting  it  to  probate 
may,  when  the  requisite  diversity  of  citizen- 
ship exists,  be  removed  from  a  state  to  a 
Federal  circuit  court  under  the  act  of  March 
2,  1867,  authorizing  the  removal  because 
of  prejudice  or  local  influence  of  suits  be- 
tween citizens  of  different  states.  Gaines  v. 
Fuentes,  92  U.  S.  10,  23:  524 
Cited  in  Rosenbaum  v.  Bauer,   120  U.   S.  457, 

30  L.  ed.  746,  7  Sup.  Ct.  Rep.  633 — New 
Orleans  v.  Gaines  (New  Orleans  v.  Cbrlst- 
mas)  131  U.  S.  203,  33  L.  ed.  105,  9  Sup 
Ct.  Rep.  745 — Oglesby  v.  Attrill,  12  Fed. 
228— Hobb>  v.  Allison,  13  Fed.  404 — Stan- 
sell  V.  Levee  Board,  13  Fed.  851 — Stack> 
house  V.  Zunts,  4  Woods,  173,  15  Fed.  482 — 
Flelsher  v.  Greenwald,  20  Fed.  550 — Min- 
eral Range  R.  Co.  v.  Detroit  &  L.  S.  Copper 
Co.  25  Fed.  516 — Brodhead  v.  Shoemaker,  11 
L.R.A.  569,  44  Fed.  522. 

181.  The  right  of  a  foreign  railroad 
corporation  under  the  act  of  Congress  of 
August  13,  1888,  chap.  866,  §  2  (25  SUt.  at 
L.  436,  U.  S.  Comp.  Stat.  1901,  p.  582),  to 
remove  to  a  Federal  court,  for  prejudice  or 
local  influence,  a  suit  brought  in  a  court  of 
North  Carolina  by  a  citizen  of  that  state, 
is  not  defeated  because  such  corporation  has 
complied  with  the  provisions  of  N.  C.  Pub. 
Acts  1899,  chap.  62,  which  declares  that 
foreign  railroad  corporations  shall  become 
domestic  by  filing  with  the  secretary  of 
state  duly  authenticated  copies  of  their 
charters  and  by-laws.  Southern  R.  Co.  v. 
Allison,  190  U.  S.  326,  23  Sup.  Ct.  Rep.  713, 

47:  1078 
Cited  in  Julian  v.  Central  Trust  Co.  193  U.  S. 
107,  48  L.  ed.  637.  24  Sup.  Ct  Rep.  399— 
Southern  R.  Co.  v.  Beach,  193  U.  S.  668, 
48  L.  ed.  839,  24  Sup.  Ct.  Rep.  854 — Sun 
Printing  &  Pub.  Asso.  v.  Edwards,  194  U. 
S.  381,  48  L.  ed.  1029,  24  Sup.  Ct.  Rep.  696 
— Dodd  V.  Louisville  Bridge  Co.  130  Fe6. 
190 — Stonega  Coal  dc  Coke  Co.  v.  Louisville 
&  N.  R.  Co.  139  Fed.  271— Davia  v.  Chesa- 
peake &  O.  R.  Co.  116  Ky.  153,  75  S.  W. 
275. 

182.  A  suit  in  which  one  of  two  defend- 
ants is  a  citizen  of  the  same  state  as  the 
plaintiff  cannot  be  removed  by  the  other  de- 
fendant or  prejudice  or  local  influence  from 
a  state  to  a  Federal  circuit  court,  under 
the  act  of  March  3,  1887    (24  Stat,  at  L. 


553,  chap.  373),  as  corrected  by  the  act  of 
August  13,  1888  (25  Stat,  at  L.  433,  chap. 
866,  U.  S.  Comp.  Stat.  1901,  p.  508),  provid- 
ing for  removals  on  those  grounds  of  suits 
embracing  a  controversy  between  a  citizen 
of  the  state  in  which  the  suit  is  brought  and 
a  citizen  of  another  state,  by  "any  defend- 
ant, being  such  citizen  of  another  state," 
since  to  hold  otherwise  would  bring  this  pro- 
vision into  conflict  with  the  rule  that  suits, 
to  be  removable,  must  be  within  the  original 
jurisdiction  of  the  circuit  court.  Cochran 
V.  Montgomery  County,  199  U.  S.  260,  26 
Sup.  Ct.  Rep.  58,  50:  182 

Cited  in  Bush  v.  Elliott,  202  U.  S.  483,  50  L. 
ed.  1117,  26  Sup.  Ct.  Rep.  668 — Ex  pane 
Wlsner,  203  U.  S.  457,  51  L.  ed.  :!67,  27 
Sup.  Ct.  Rop.  150 — Beaumont  v.  Ueaumont, 
144  Fed.  290— Iowa  Llllovet  Gold  Min.  Co. 
V.  Bliss,  144  Fed.  453 — Cleveland  v.  Cleve- 
land, C.  C.  &  St.  L.  R.  Co.  77  C.  C.  A.  469. 
147  Fed.  173. 

183.  The  fact  that  some  of  the  defendants 
were  citizens  of  the  same  state  as  the  plain- 
tiff not  noticed  in  the  opinion  of  the  court 
upon  a  petition  for  removal  on  the  ground 
of  prejudice.  Fisk  v.  Henarie,  142  U.  S. 
459,  12  Sup.  Ct.  Rep.  207,  35:  1080, 
Cited  In  Jackson  &  S.  Co.  v.  Pearson,  60  Fed. 

125. 

e.  Denial  of  Civil  Bights. 

Sufficiency  of  Showing  of,  see  infra,  322. 
See  also  supra,  6. 

184.  The  denial  of,  or  inability  to  enforce 
in  the  state  tribunals,  rights  seemed  by  any 
law  providing  for  the  equal  civil  rights  of 
citizens  of  the  United  States,  referred  to 
in  U.  S.  Rev.  Stat.  §  641,  U.  S.  C<  mp.  Stat. 
1901,  p.  520,  providing  for  the  removal  of 
causes  from  a  state  to  a  Federal  circuit 
court,  is  primarily,  if  not  exclusively,  a  de- 
nial of  such  rights  or  an  inability  to  enforce 
them  resulting  from  the  Constitution  or 
laws  of  the  state.  Re  Virginia  (Virginia 
V.  Rives)  100  U.  S.  313,  25:  667 
Cited  in  Virginia  v.   Paul,   148  U.   S.   114,   37 

L.  ed.  389,  13  Sup.  Ct.  Rep.  536 — Birdseye 
V.  Shaffer,  37  Fed.  826 — California  v.  Chue 
Fan,    42   Fed.    868. 

185.  A  criminal  misuse  of  a  state  law, 
and  a  denial  by  subordinate  state  oflicer  of 
a  right  which  the  statute  law  accords,  do 
not  present  a  case  of  the  denial  of,  or  dis- 
ability to  enforce  in  the  state  tribunals, 
rights  secured  by  any  law  providing  for  the 
equal  civil  rights  of  citizens  of  the  United 
States,  within  the  meaning  of  U.  S.  Rev. 
Stat.  §  641,  U.  S.  Comp.  Stat.  1901,  p.  520, 
providing  for  the  removal  of  causes  from 
state  to  Federal  courts.  Re  Virginia  (Vir- 
ginia v.  Rives).  100  U.  S.  313,  25:  667 

186.  The  nonrecognition  by  the  state 
courts  of  the  validity  of  a  pardon  pleaded  in 
bar  of  a  criminal  prosecution,  even  if  in- 
volving a  denial  of  a  right  secured  to  the 
accused  by  the  Federal  Constitution  or 
laws,  does  not  make  a  case  for  a  removal  of 
such  cause  from  a  state  to  a  Federal  circuit 
court,  under  U.  S.  Rev.  Stat.  §  641,  author- 
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izing  such  removals  whenever  the  accused 
is  denied  or  cannot  enforce  in  the  judicial 
tribunals  of  the  state  any  right  secured  to 
him  by  any  law  providing  for  the  equal  civil 
rights  of  citizens  of  the  United  States,  or 
of  all  persons  within  its  jurisdiction.  Ken- 
tucky V.  Powers,  201  U.  S.  1,  26  Sup.  Ct. 
Rep.  387,  50:  633 

Editorial  note. 

In  civil  rights  cases.  27:  835 

As  to  Juries. 

187.  The  right  to  remove  a  cause  from  a 
state  to  a  Federal  circuit  court  under  U.  S. 
SUt.  §  641,  U.  S.  Comp.  Stat.  1901,  p.  520, 
when  the  equal  civil  rights  of  citizens  can- 
not be  enforced  in  the  state  court,  extends 
to  a  criminal  prosecution  of  a  negro  citizen, 
in  which  negroes  are  excluded  from  the 
^rand  and  petit  juries  solely  because  of 
their  race  or  color.  Strauder  v.  West  Vir- 
ginia, 100  U.  S.  303,  25:  664 
Cited  In  Dubaclet  v.  Louisiana,  103  U.  S.  551, 

26  L.  ed.  504 — California  v.  Cbue  Fan,  42 
Fed.  865. 

188.  The  denial  of  a  motion  by  a  negro 
citizen  that  a  venire  be  so  modified  that 
some  portion  of  the  jury  be  composed  of  his 
own  race  is  not  a  denial  of,  or  disability  to 
enforce  in  the  state  tribunals,  rights  secured 
by  any  law  providing  for  equal  civil  rights 
of  citizens  of  the  United  States,  within  the 
meaning  of  the  removal  provisions  of  U.  S. 
Rev.  SUt.  §  641,  U.  S.  Comp.  Stat.  1901,  p. 
520,  where  the  state  Constitution  and  laws 
do  not  exclude  negro  citizens  from  such 
service.  Re  Virginia  (Virginia  v.  Rives) 
100  U.  S.  313,  25:  667 

189.  Where  a  negro,  indicted  in  a  state 
eourt  for  a  felony,  presented  a  petition  ai- 
ling that  persons  of  African  descent  were 
excluded  by  state  laws  from  service  on 
juries, — ^which  was  true,  if  the  Constitution 
of  the  state,  which  was  adopted  in  1831,  had 
not  been  changed  by  the  14  th  Amendment, — 
and  praying  that  the  case  be  removed  to 
the  circuit  court  of  the  United  States, — 
the  prayer  of  the  petition  was  properly  de- 
nied. The  presimaption  should  be  indulged, 
in  the  first  instance,  that  the  state  recog- 
nizes, as  is  its  plain  duty,  an  amendment  of 
the  Federal  Constitution  from  the  time  of 
its  adoption.  Neal  v.  Delaware,  103  U.  S. 
370,  26:  567 
Oiled  in    Bush   v.   Kentucky,    107   U   .S.   121, 

27  L.  cd.  357,  1  Sup.  Ct.  Rep.  625 — Carter 
T.  Texas,  177  U.  8.  447.  44  L.  ed.  841,  20 
Sap.  Ct.  Rep.  687 — Erie  R.  Co.  v.  Purdy,  185 
U.  8.  152,  46  L.  ed.  850,  22  Sup.  Ct.  Rep. 
605 — McKinney  v.  State,  8  Wyo.  726,  16 
LJft.A.  718,  30  Pac  293. 

190.  After  the  decision  of  the  court  of 
Appeals  of  Kentucky,  that  the  statute  of 
that  state  excluding  from  a  grand  or  a  petit 
jury  citizens  of  African  descent,  because  of 
their  race  or  color,  was  unconstitutional,  a 
second  indictment  for  the  same  offense  was 
not  removable  into  the  Federal  court  for 
trial,  under  §  641.  If  any  right  of  the 
accused  under  the  Constitution  or  laws  of 
the  United  States  was  denied  by  the  state 


court  on  the  trial,  his  remedy  was  through 
the  revisory  power  of  the  highest  court  of 
the  state,  and  ultimately  through  that  of 
this  court.  Bush  v.  Kentucky,  107  U.  S. 
110,  1  Sup.  Ct.  Rep.  625,  27:  354 

191.  The  removal  of  a  prosecution  of  a 
colored  person  from  a  state  court  to  a  Fed- 
eral court  cannot  be  had  because  jury  com- 
missioners or  other  subordinate  officers  ex- 
clude colored  citizens  from  juries  because  of 
their  race,  where  this  is  not  done  by  au- 
thority derived  from  the  Constitution  and 
laws  of  the  state.  Gibson  v.  Mississippi, 
162  U.  S.  565,  16  Sup.  Ct.  Rep.  904, 

40:  1075 
Murray  v.  Louisiana,  163  U.  S.  101,  16  Sup. 

Ct.  Rep.  990,  41 :  87 

Cited  in  Murray  v.  Louisiana,  163  U.   S.  105, 

41  L.  ed.  89,  16  Sup.  Ct.  Rep.  990 — Dixon  v. 

State,  74  Miss.  283,  20  So.  839. 

192.  The  organization  of  a  grand  jury 
under  a  state  statute  which  is  not  applica- 
ble to  the  case  furnishes  no  ground  for  re- 
moving the  cause  into  a  Federal  court,  un- 
less the  statute  whose  provisions  were  fol- 
lowed, either  expressly  or  by  necessary 
operation  denied  the  accused  some  Federal 
right.  Gibson  v.  Mississippi,  162  U.  S.  565, 
16  Sup.  Ct.  Rep.  904,  40:  1075 

193.  The  denial,  in  summoning  or  im- 
paneling jurors,  of  any  equal  civil  rights 
secured  to  an  accused  by  the  Federal  Con- 
stitution or  laws,  does  not,  unless  author- 
ized by  the  state  Constitution  or  laws,  as 
interpreted  by  its  highest  court,  give  the 
right  to  remove  a  criminal  prosecution  from 
a  state  to  a  Federal  circuit  court,  under  U. 
S.  Rev.  Stat.  §  641,  U.  S.  Comp.  Stat.  1901, 
pp.  520,  521,  authorizing  such  removal  when- 
ever the  accused  is  denied,  or  cannot  enforce 
in  the  judicial  tribunals  of  the  state,  any 
right  secured  to  him  by  any  law  providing 
for  the  equal  civil  rights  of  citizens  of  the 
United  States  or  of  all  persons  within  its 
jurisdiction.  Kentucky  v.  Powers,  201  U. 
S.  1,  26  Sup.  Ct.  Rep.  387,  50:  633 

As  to  electoral  franchise. 

194.  Rev.  Stat.  §  2010,  giving  a  right  of 
removal  to  one  who  is  defeated  or  deprived 
of  his  election  because  of  the  denial  of  the 
right  to  vote  on  account  of  race,  color,  or 
previous  condition  of  servitude,  provides  for 
an  original  suit  by  one  out  of  office  to  get 
in,  but  not  for  the  removal  of  a  suit  against 
one  in  office  to  put  him  out.  It  is  one  thing 
to  have  the  right  to  sue  in  the  courts  of  the 
United  States,  and  another  to  transfer  to 
that  jurisdiction  a  suit  lawfully  begun  in  a 
state  court.  Dubuclet  v.  Louisiana,  103  U. 
S.  550,  26:  504 

195.  A  suit  to  remove  a  state  officer  from 
his  office,  in  which  he  alleges  that  negro 
citizens  were  prevented  from  voting  for 
him,  cannot  be  removed  to  a  Federal  circuit 
court,  under  the  act  of  March  3,  1875,  since 
the  effect  of  such  conduct  on  the  validity  of 
the  election  depends  on  the  laws  of  the 
state,  and  not  on  those  of  the  United 
States.  Dubuclet  v.  Louisiana,  103  U.  S. 
550,  26:  504 
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/.  Acta  During  BehelUon, 

See  also  infra,  241. 

196.  Actions  of  ejectment  were  not 
comprehended  by  the  provision  of  the  act 
of  March  3,  1863,  §  5,  tor  the  removal  from 
A  state  to  a  Federal  circuit  court  of  suits 
or  prosecutions  for  any  arrest  or  imprison- 
ment or  other  trespasses  or  wrongs,  or  any 
act  omitted  to  be  done  during  the  Civil  War 
by  virtue  or  under  color  of  any  authority 
derived  from  or  exercised  by  or  under  the 
President  or  any  act  of  Congress,  since  this 
provision  applies  only  to  personal  actions 
for  wrongs  done  under  authority  or  color 
of  authority  of  the  President  or  of  some  act 
of  Congress.  Bigelow  v.  Forrest,  9  Wall, 
339,  19:  696 
Cited  in  McKee  v.  Ralos,  10  Wall.  25,  19  L. 

ed.  861 — Braun  v.  Sauerweln,  10  Wall.  224, 
19  L.  ed.  897 — Mahone  v.  Manchester  &  L.  R. 
Corp.  Ill  Mass.  75,  15  Am.  Rep.  9 — Mc- 
Kee V.  Brooks,  64  Tex.  258 — Phillips  v. 
Edelstein,  2  Tex.  App.  Civ.  Cas  (WUlson) 
I   449. 

g.  Actions  Involving  Federal  Question, 

Who  must  Unite  in  Petition  for  Removal, 

see  infra,  271,  272. 
Sufficiency  of  Petition,  see  infra,  277. 
Sufficiency  of  Showing  of,  in  Proceeding  to 

Remove  Cause,  see  infra,  323-334. 
As   Ground   for   Federal    Jurisdiction,    see 

Courts,  V.  c,  2,  a. 
See  also  supra,  80;  infra,  213,  461. 

197.  A  suit  arising  under  the  Constitu- 
tion or  laws  of  the  United  States  may  be 
removed  to  the  circuit  court  although  it 
involves  questions  other  than  those  which 
depend  on  the  Constitution  and  laws. 
Southern  P.  R.  Co.  v.  California,  118  U.  S. 
109,  6  Sup.  Ct.  Rep.  993,  30:  103 
Cited  in  Gibbs  v.  Crandall,  120  U.  S.  106,  30 

L.  ed.  590,  7  Sup.  Ct.  Rep.  497 — Metcalf  v. 
Watertown,  128  U.  8.  589,  32  L.  ed.  544, 
9  Sup.  Ct.  Rep.  173 — Colorado  Cent.  Consol. 
Mln.  Co.  V.  Turck.  150  U.  S.  143,  37  L.  ed. 
1032,  14  Sup.  Ct.  Rep.  35 — Tennessee  v. 
Union  &  Planters*  Bank.  152  U.  S.  460,  38 
L  ed.  511,  14  Sup.  Ct.  Rep.  654 — ^Richards 
Y.  Rock  Rapids.  31  Fed.  506 — South  Caro- 
lina ex  rel.  Tillman  v.  Coosaw  Min.  Co.  45 
Fed.  811 — South  Carolina  v.  Port  Royal  & 
A.  R.  Co.  56  Fed.  334— Nashville,  C.  &  St. 
L.  R.  Co.  V.  Taylor,  86  Fed.  177. 

198.  For  the  purposes  of  removal,  the 
Constitution  or  some  law  or  treaty  of  the 
United  States  must  be  directly  involved; 
while  for  the  purposes  of  review  it  is  enough 
if  the  right  in  question  comes  from  the 
"commission  held  or  an  authority  exercised 
under  the  United  States."  Carson  v.  Dun- 
ham, 121  U.  S.  421,  7  Sup.  Ct.  Rep.  1030, 

30:  992 
Cited  In  Hurst  v.  Cobb.  61  Fed.  2— Wood  v. 
Drake,  70  Fed.  882 — Wise  r.  Nixon,  76  Fed. 
5 — Crystal  Springs  Land  &  Water  Co.  v. 
Los  Angeles,  76  Fed.  151 — National  Bank  r.  , 
Wade.  84  Fed.  12— King  v.  I^wson,  84  Fed. 
210— Nashville,  C.  &  St.  L.  R.  Co.  v.  Tay- 
lor,   86    Fed.    176 — Minnesota   v.    Duluth   & 


I.  R.  R.  Co.  87  Fed.  498 — Arkansas  v.  Kan- 
sas &  T.  Coal  Co.  96  Fed.  356 — Marrs  v. 
Felton,  102  Fed.  779 — South  Carolina  ▼. 
Virginia-Carolina  Chemical  Co.  117  Fed.  728 
— Files  V.  Davis,  118  Fed.  469 — Texas  &  P. 
R.  Co.  V.  Bloom,  85  Tex.  285,  20  S.  W.  133-^ 
State  ex  rel.  Atty.  Gen.  v.  Frost,  113  Wis. 
646,   89   N.   W.   915, 

199.  A  case  does  not  arise  under  the 
laws  of  the  United  States,  so  as  to  authorize 
removal,  simply  because  the  United  State:^ 
Supreme  Court  or  any  other  Federal  court 
has  decided  in  another  suit  the  questions  of 
law  involved.  Leather  Mfrs.*  Nat.  Bank  v. 
Cooper,  120  U.  S.  778,  7  Sup.  Ct.  Rep.  777, 

30*  815 
Cited  in  Giles  v.  Little,   134  U.   S.  649,  33  L. 
ed.  1063,  10  Sup.  Ct.  Rep.  623. 

200.  Removal  of  a  cause  is  not  authorized 
when  the  cause  of  action  depends  solely  on 
the  law  of  the  state,  and  when  the  act  of 
Congress  comes  in  question  incidentally,  as 
part  of  defendant's  plea  in  avoidance. 
Tennessee  v.  Union  &.  Planters'  Bank,  152  U. 
S.  454,  14  Sup.  Ct.  Rep.  654,  38:  511 
Cited  in  Winters  v.  Drake,  102  Fed.  648. 

201.  A  suit  brought  in  the  state  court  to 
enjoin  the  threatened  importation  of  armed 
men  into  a  county  where  a  strike  existed,  on 
the  ground  that  this  would  amount  to  a 
public  nuisance  and  would  endanger  the 
health,  morals,  peace,  and  good  order  of  the 
community,  is  not  removable  to  a  United 
States  circuit  court,  imder  the  act  of  March 
3,  1887,  as  corrected  by  the  act  of  August 
13,  1888,  as  one  arising  under  the  Constitu- 
tion  and  laws  of  the  United  States,  since, 
even  assiuning  that  the  bill  shows  upon  its 
face  that  the  relief  sought  would  be  incon- 
sistent with  the  power  to  regulate  com- 
merce, or  with  regulations  established  by 
Congress,  or  with  the  14th  Amendment,  it 
onl^  demonstrates  that  the  bill  cannot  be 
maintained,  and  not  that  the  cause  of  ac- 
tion arose  under  the  Constitution  or  laws  of 
the  United  States.  Arkansas  v.  Kansas  & 
T.  Coal  Co.  183  U.  S.  185,  22  Sup.  Ct.  Rep. 
47,  46:  144 

Editorial  notes. 

Where  Federal  Constitution,  statute,  or 
treaty  comes  in  question.    24:  656;  36:  346; 

36:  528 

Intervention;  substitution. 

202.  The  application  of  an  intervener  to 
have  his  rights  settled  in  a  suit  can  be 
entertained  only  as  an  incident  to  tlie 
original  controversy,  and  whatever  would 
bar  a  removal  of  suit  before  he  intervened 
will  bar  him  afterwards,  evpn  although  by 
his  intervention  he  may  have  raised  a 
separate  controversy.  Cable  v.  Ellis,  110  U. 
S.  389,  4  Sup.  Ct.  Rep.  85,  28:  186 
Cited   in   Houston  &   T.    C.   R.   Co.   v.    Shirley, 

111  U.  S.  361,  28  L.  ed.  454.  4  Sup.  Ct.  Rep. 
472 — ^Jefferson  v.  Driver,  117  U.  S.  274.  '20 
L.  ed.  898,  6  Sup.  Ct  Rep.  729 — Goodnow 
V.  Dolliver,  26  Fed.  470 — Richmond  ft  D. 
R.  Co.  V.  FlDdley,  32  Fed.  642 — Weller  v.  J. 
B.  Face  Tobacco  Co.  32  Fed.  862 — Jarboe 
▼.  Templer,  38  Fed.  217 — Bnrnbam  r.  First 
Nat  Bank,  3  C.  C.  A.  489,  10  U.  S.  App. 
485,    53   Fed.    166 — Olds    Wagon   Works    y. 
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Benedict,  14  C.  C.  A.  280,  32  U.  S.  App.  110, 
67  Fed.  4 — Farmers'  &  M.  Nat.  Bank  v. 
Sclinster,  29  C.  C.  A.  653,  52  U.  S.  App.  612, 
86  Fed.  165 — Speckert  v.  German  Nat 
Bank,  38  C.  C.  A.  684,  98  Fed.  154— Kid- 
der T.  Northwestern  Mut.  L.  Ins.  Co.  117 
Fed.  999 — Howard  v.  Stewart,  34  Neb.  771, 
62  N.  W.  714— Lynch  v.  Andrews,  25  W.  Va. 
759— Chapman  v.  Pittsburg  ft  S.  R.  Co.  26 
W.  Va.  307. 

203.  A  substituted  party  comes  into  a 
suit  subject  to  all  the  disabilities  of  him 
whose  place  he  takes,  so  far  as  the  right  of 
removal  is  concerned.  Houston  &  T.  C.  R. 
Co.  V.  Shirley,  111  U.  S.  358,  4  Sup.  Ct. 
Rep.  472,  28:  455 
died  in  Goodnow  ▼.  Dolllver,  26  Fed.   470— 

Richmond  &  D.  B.  Co.  v.  Findley,  32  Fed. 
641^-^arboe  v.  Tern  pier,  38  Fed.  217 — Bpm- 
ham  T.  First  Nat.  Bank,  8  C.  C.  A.  490,  10 
U.  S.  App.  485,  63  Fed.  166— Wichita  Nat. 
Bank  ▼.  Smith,  19  C.  C.  A.  43,  36  U.  S.  App. 
530,  72  Fed.  570 — Speckert  v.  German  Nat. 
Bank,  38  C.  C.  A.  686,  98  Fed.  154. 

Constraction  of  Federal  laws  or  Con- 
stitation. 

Sufficiency    of    Showing  of,  see  infra, 

333. 
See  also  supra,  198. 

204.  Where  it  appears  that  some  title, 
right,  privilege,  or  immunity  on  which  the 
recovery  depends  will  be  defeated  by  one 
construction  of  the  Constitution  or  a  law  of 
the  United  States,  or  sustained  by  the  op- 
posite construction,  the  case  is  one  which 
can  be  removed  to  the  Federal  courts  as 
arising  under  the  laws  of  the  United  States. 
Little  York  Gold-Washing  &  Water  Co.  v. 
Keyes,  96  U.  S.  199,  24:  656 
SUrin  V.  New  York,  115  U.  8.  248,  6  Sup. 

a.  Rep.  28,  29:  388 

Cited  in  New  Orleans,  M.  ft  T.  B.  Co.  v.  Mis- 
sissippi, 102  U.  S.  140,  26  L.  ed.  98 — Ames 
V.  KaDsas,  111  U.  S.  462,  28  L.  ed.  487,  4 
Sap.  Ct.  Rep.  437 — Central  R.  Co.  v.  Mills, 
113  U.  S.  257,  28  L.  ed.  952,  5  Sap.  Ct. 
Rep.  456 — Starin  ▼.  New  York,  115  U.  S. 
257.  29  L.  ed.  390,  6  Sup.  Ct.  Rep.  28— 
Soathern  P.  R.  Co.  ▼.  California,  118  U. 
8.  112,  30  L.  ed.  104,  6  Sup.  Ct.  Rep.  993 — 
Germania  Ins.  Co.  v.  Wisconsin,  119  17.  S. 
476,  30  L.  ed.  462,  7  Sap.  Ct.  Rep.  260 — 
Gibbs  V.  Crandall,  120  U.  S.  106,  30  L.  ed. 
590,  7  Sup.  Ct  Rep.  497 — Carson  y.  Dunham, 
121  U.  S.  427,  30  L.  ed.  994,  7  Sup.  Ct. 
Rep.  1030 — Robinson  T.  Anderson,  121  U. 
8.  524,  30  li.  ed.  1021,  7  Sup.  Ct.  Rep.  1011 
— Shreveport  v.  Cole,  129  U.  S.  41,  32  L. 
ed.  591,  9  Sap.  Ct.  Rep.  210 — Cooke  v.  Avery, 
147  U.  S.  385,  37  L.  ed.  212,  13  Sup.  Ct. 
Rep.  340 — Tennessee  y.  Union  &  Planters* 
Bank.  132  U.  8.  468.  38  L.  ed.  516,  14  Sup. 
Ct  Rep.  654 — New  Orleans  v.  Benjamin,  153 
v.  S.  424,  38  L.  ed.  769,  14  Sup.  Ct  Rep. 
905— Re  I^nnon,  166  U.  S.  554,  41  L.  ed. 
1113,  17  Sup.  Ct.  Rep.  658 — Pratt  v.  Paris 
GatliKbt  &  Coke  Co.  168  U.  S.  259,  42  L.  ed. 
460,  18  Sap.  Ct  Rep.  62 — McCain  v.  Des 
Moines,  174  U.  S.  177,  43  L.  ed.  939,  19 
8op.  Ct  Rep.  644 — American  Sugar  Ref.  Co. 
V.  New  Orleans,  181  U.  S.  281.  45  L.  ed. 
862,  21  Sup.  Ct  Rep.  646 — Bankers  Mut. 
Casualty  Co.  y.  Minneapolis,  St.  P.  &  St. 
8te.  M.  R.  Co.  192  U.  8.  881,  48  L.  ed.  488, 
24  Sap.  Ct  Rep.  325 — Sloan  y.  United 
U.  8.  Dig.— 319 


States,  193  U.  S.  621,  48  L.  ed.  817,  24  Sup. 
Ct.  Rep.  570 — Mining  Debris  Case,  9  Sawy. 
525,  18  Fed.  795 — Kansas  v.  Bradley,  26 
Fed.  289 — Saginaw  Gaslight  Co.  v.  Saginaw, 
28  Fed.  532 — Richards  v.  Rock  Rapids,  31 
Fed.  506 — Kansas  v.  Bradley,  26  Fed.  289 — 
Leonard  v.  Shreveport,  28  Fed.  257 — Iowa 
V.  Chicago,  M.  &  St  P.  R.  Co.  4  Inters.  Com. 
Rep.  426,  33  Fed.  396 — Illinois  v.  Illinois  C. 
R.  Co.  33  Fed.  725 — Cheesman  v.  Shreve, 
37  Fed.  37 — Briscoe  v.  Southern  Kansas  R. 
Co.  40  Fed.  277 — Jones  v.  Florida  C.  &  P. 
R.  Co.  41  Fed.  71 — Murray  v.  Bluebird  Min. 
Co.  45  Fed.  386 — Inez  Min.  Co.  v.  Kinney,  46 
Fed.  834 — Delaware  ex  rel.  Postal  Teleg. 
Cable  Co.  v.  Delaware  &  A.  Teleg.  &  Teleph. 
Co.  47  Fed.  634— Smith  v.  Blvens,  56  Fed. 
855 — Pacific  Gas  Improv.  Co.  v.  Ellert,  64 
Fed.  429 — Wood  v.  Drake,  70  Fed.  882 — 
Fergus  Falls  v.  Fergus  Falls  Water  Co.  19 
C.  C.  A.  216,  36  U.  S.  App.  480.  72  Fed. 
876 — Shearing  y.  Trumbull,  75  Fed.  33 — 
Wise  v.  Nixon,  76  Fed.  5 — Crystal  Springs 
Land  &  Water  Co.  v.  Los  Angeles,  82  Fed. 
123 — ^National  Bank  of  Commerce  v.  Wade, 
84  Fed.  12— King  v.  Lawson,  84  Fed.  210— 
McCain  v.  Des  Moines,  84  Fed.  728 — Nash- 
ville, C.  St  St  L.  R.  Co.  V.  Taylor,  86  Fed. 
176 — Minnesota  v.  Duluth  &  I.  R.  Co.  87 
Fed.  498 — California  Oil  &  Gas  Co.  v.  Miller, 
96  Fed.  21 — Dewey  Min.  Co.  v.  Miller,  96 
Fed.  2 — Arkansas  v.  Kansas  &  T.  Coal  Co. 
96  Fed.  357— People  v.  Sanitary  District,  98 
Fed.  150 — McMullen  v.  Bowers,  42  C.  C.  A. 
476,  102  Fed.  600— Virginia-Carolina  Chem- 
ical Co.  v.  Sundry  Ins.  Cos.  108  Fed.  453 — 
E.  A.  Chatfield  Co.  v.  New  Haven,  110  Fed. 
792 — South  Carolina  v.  Virginia-Carolina 
Chemical  Co.  117  Fed.  728— McCune  v.  Bs- 
sig,  122  Fed.  589 — Green  v.  Heaston,  154 
Ind.  129,  56  N.  E.  87— Fleitas  v.  Meraux. 
47  La.  Ann.  240,  16  So.  848 — Carleton  v. 
Bird,  94  Me.  188,  47  Atl.  154— Dunn  v.  Bur- 
lington, C.  R.  ft  N.  R.  Co.  35  Minn.  83,  27 
N.  W.  448 — Central  Nat  Bank  v.  Hasel- 
tine,  73  Mo.  App.  61 — Stuart  v.  Bank  of 
Staplehurst,  57  Neb.  676,  78  N.  W.  298 — 
Setzer  v.  Douglass,  91  N.  C.  429 — State  v. 
Southern  P.  R.  Co.  23  Or.  432,  31  Pac.  960— 
Delaware  ex  rel.  Postal  Teleg. -Cable  Co.  v. 
Delaware  &  A.  Teleg.  dc  Teleph.  Co.  48  Phil  a. 
Leg.  Int.  438 — State  ex  rel.  Atty.  Gen.  y. 
Frost,  113  Wis.  648,  89  N.  W.  915. 

205.  A  suit  cannot  be  removed,  as  arising 
under  the  Constitution  or  laws  of  the  Unit- 
ed States,  until  it  appears  in  some  way  on 
the  record  that  some  title,  right,  privilege, 
or  immunity  on  which  recovery  depends 
will  be  defeated  by  one  construction  of  the 
Constitution  or  a  law  of  the  United  States, 
or  sustained  by  an  opposite  construction. 
Germania  Ins.  Co.  v.  Wisconsin,  119  U.  S. 
473,  7  Sup.  Ct  Rep.  260,  30:  461 
Cited  in   Pratt  v.   Paris  Gaslight  &  Coke  Co. 

168  U.  S.  259,  42  L.  ed.  460,  18  Sup.  Ct. 
Rep.  62 — Briscoe  v.  Southern  Kansas  R.  Co. 
40  Fed.  277 — Arkansas  v.  Kansas  ft  T.  Coal 
Co.  96  Fed.  357 — McMullen  v.  Bowers,  42 
C.  C.  A.  476,  102  Fed.  500— Marrs  v.  Felton, 
102  Fed.  777 — Carleton  v.  Bird,  94  Me.  188, 
47  Atl.  154. 

206.  A  cause  cannot  be  removed  from  a 
state  to  a  Federal  circuit  court  under  the 
act  of  1875  simply  because,  in  the  progress 
of  the  litigation,  it  may  become  necessary  to 
give  a  construction  to  the  Constitution  or 
laws  of  the  United  States,  unless  the  de- 
cision of  the  cause  depends  upon  that  con- 
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struct  ion.  Little  York  Gold- Washing  & 
Water  Co.  v.  Keyes,  96  U.  S.  199,  24:  656 
Cited  in  Chicago,  R.  I.  &  P.  R.  Co.  v.  Martin, 
178  U.  S.  250,  44  L.  ed.  1057,  20  Sup.  Ct. 
Rep.  854 — Sawyer  v.  Concordia,  4  Woods, 
278,  12  Fed.  759 — Holland  v.  Ryan,  5  Mc 
Crary,  297,  17  Fed.  2 — Levy  v.  Shrevcport, 
28  Fed.  218 — Butler  v.  Shafer,  67  Fed.  163 
— Crystal  Springs  Land  &  Water  Co.  v.  Los 
Angeles,  76  Fed.  154 — Wise  y.  Nixon,  78 
Fed.  204 — California  Oil  &  Gas  Co.  v.  Miller, 
96  Fed.  17 — Arkansas  v.  Kansas  &  T.  Coal 
Co.  96  Fed.  356 — State  ex  rel.  Atty.  Gen. 
y.  Frost,  113  Wis.  646,  89  N.  W.  915. 

207.  Where  the  right  of  recovery  depends 
alone  upon  the  question  whether  service  of 
summons  was  made  upon  a  person  who  was 
at  the  time  an  agent  of  the  defendant, 
which  was  a  foreign  corporation,  thi^  is  a 
mixed  question  of  law  and  fact,  and  in  no 
way  dependent  upon  the  construction  of  the 
Constitution  or  any  law  of  the  United 
States,  so  as  to  present  a  ca^e  for  removal. 
Germania  Ins.  Co.  v.  Wisconsin,  .119  U.  S. 
473,  7  Sup.  Ct.  Rep.  260.  30:  461 

Actions  by  state. 

Removal    because    of    Diverse    Citizen- 
ship, see  supra  76-78. 
See  also  supra,  7. 

208.  A  suit  by  the  state  against  a  rail- 
road company,  to  procure  the  removal  of  a 
railroad  bridge  across  a  navigable  river,  in 
which  the  defendant  invokes  the  protection 
of  Congress,  is  a  case  arising  under  the 
laws  of  the  United  States,  and  is  removable 
into  the  Federal  court.  New  Orleans,  M.  &. 
T.  R.  Co.  V.  Mississippi,  102  U.  S.  135, 

26:96 
Diatinguished  in  AWbama   v.   Wolffe,   18   Fed. 
838. 

Cited  In  Ames  v.  Kansas,  111  U.  S.  462,  28  L. 
ed.  487,  4  Sup.  Ct.  Rep.  437— Starin  y.  New 
York,  115  V.  S.  257,  29  L.  ed.  390,  6  Sup. 
Ct.  Rep.  2P  —Southern  P.  R.  Co.  y.  California, 
118  U.  ft.  112,  30  L.  ed.  104,  6  Sup.  Ct. 
Rep.  993 — Metcalf  v.  Watertown,  128  U.  S. 
580,  32  L.  ed.  544,  9  Sup.  Ct.  Rep.  173— 
Bock  v.  Perkins.  139  U.  S.  630,  35  L.  ed. 
815,  11  Sup.  Ct.  Rep.  677 — Colorado  Cent. 
Consol.  Min.  Co.  v.  Torek,  150  U.  S.  143, 
37  L.  ed.  1032,  14  Sup.  Ct.  Rep.  35 — Ten- 
nessee y.  Union  dc  Planters*  Bank,  152  U. 
S.  460,  38  L.  ed.  513,  14  Sup.  Ct.  Rep.  654— 
Re  Lennon,  166  U.  S.  554,  41  L.  ed.  1113, 
17  Sup.  Ct.  Rep.  658 — Patton  v.  Brady,  184 
U.  S.  611,  46  L.  ed.  716,  22  Sup.  Ct.  Rep. 
493 — Bybee  v.  Hawkett,  6  Sawy.  602,  5  Fed. 
9 — Woolridge  v.  McKenna,  8  Fed.  677 — 
Sawyer  v.  Concordia,  4  Woods,  278,  12  Fed. 
768 — San  Mateo  County  v.  Southern  P.  R. 
Co.  7  Sawy.  521,  13  Fed.  148— Deford  v. 
Mehaffy,  13  Fed.  490 — New  Orleans  Water- 
works Co.  y.  St.  Tammany  Waterworks 
Co.  4  Woods.  141,  14  Fed.  198— Proeb- 
stel  y.  Hogue,  8  Sawy.  594,  15  Fed. 
583 — Illinois  ex  rel.  McCartney  v.  Illinois 
C.  R.  Co.  16  Fed.  88G— Western  U.  Tel  ok. 
Co.  y.  National  Tclej?.  Co.  19  Fed.  561— 
Rothschild  y.  MatthewB.  22  Fed.  7— Miller 
y.  Wattler.  24  Fed.  54 — Lacroiz  y.  Lyons. 
27  Fed.  404— Kansas  v.  Bradley,  26  Fed. 
289 — Levy  v.  Shreveport,  28  Fed.  211 — 
Leonard  v.  Shreveport,  28  Fed.  257 — Sagi- 
naw Gaslight  Co.  y.  Saginaw,  28  Fed.  582— 
Richards  v.  Rock  Rapids,  31  Fed.  506 — 
Onfaha  Horse  R.  Co.  v.  Cable  Tramway  Co. 


82  Fed.  729 — Illinois  ex  rel.  Hunt  v.  1111- 
nois  C.  B.  Co.  33  Fed.  726 — Jones  v.  Florida 
C.  &  P.  R.  Co.  41  Fed.  71— Kentucky  y. 
Louisville  Bridge  Co.  42  Fed.  246 — Sowlea 
v.  Witters,  43  Fed.  700->Sontli  Carolina  ez 
rel.  Tillman  v.  Coosaw  Mln.  Co.  45  Fed.  811 
— Grant  v.  Spokane  Nat.  Bank,  47  Fed. 
673 — Kz  parte  Conway^  48  Fed.  77 — Indiana 
v.  Tolleston  Club,  53  Fed.  19 — Pacific  Gas 
Improv.  Co.  v.  Ellert,  64  Fed.  429 — Caples 
y.  Texas  &  P.  R.  Co.  67  Fed.  11 — Kansas 
y.  Atchison,  T.  &  S.  F.  R.  Co.  77  Fed.  342— 
King  y.  Lawson,  84  Fed.  210 — California 
Oil  ft  Gas  Co.  y.  Miller,  96  Fed.  23— Ar- 
kansas y.  Kansas  &  T.  Coal  Co.  96  Fed.  355 
— People  v.  Sanitary  District,  98  Fed. 
151 — Ward  v.  Congress  Constr.  Co.  39  C.  C. 
A.  675,  99  Fed.  603— E.  A.  Chatfleld  Co.  v. 
New  Haven,  110  Fed.  792 — State  v.  Corbin, 
16  S.  C.  544— State  ex  rel.  Atty.  Gen.  y. 
Frdst,  113  Wis.  642,  89  N.  W.  915— State 
ex  rel.  Atty.  Gen.  v.  Frost,  118  Wis.  656,  89 
N.  W.  915. 

209.  A  case  arises  under  the  Constitu- 
tion or  laws  of  the  United  States  within  the 
statute  of  March  3,  1875,  chap.  137,  per- 
mitting its  removal  to  Federal  courts,  where 
it  is  brought  by  a  state  against  a  corpora- 
tion amenable  to  its  process,  to  try  the 
right  of  the  corporation  to  exercise  corpo- 
rate powers  within  the  state,  and  the  whole 
purpose  of  the  suit  is  merely  to  test  the 
validity  of  the  consolidation  of  certain 
railroad  companies  under  the  authority  of 
certain  acts  of  the  Federal  Congress. 
Ames  V.  Kansas,  111  U.  S.  449,  4  Sup.  Ct. 
Rep.  437,  28:  482 
Cited  In  Klk  v.  Wiikins,  112  U.  S.  98,  28  I« 

ed.  645,  5  Sap.  Ct.  Rep.  41 — ^Re  Lennon,  166 
U.  S.  654,  41  L.  ed.  1113,  17  Sup.  Ct.  Rep. 
658 — Hans  v.  Louisiana,  24  Fed.  68 — ^Pacific 
Gas  Improv.  Co.  v.  Ellert,  64  Fed.  429 — 
Arkansas  v.  Kansas  ft  T.  Coal  Co.  96  Fed. 
355 — Southern  R.  Co.  v.  North  Carolina  Corp. 
Commission,  97  Fed.  514 — American  Water- 
works ft  G.  Co.  y.  Home  Water  Co.  115  Fed. 
177. 

210.  Where  the  whole  purpose  of  a  suit  in 
a  state  court  is  to  test  the  validity  of  the 
consolidation  of  certain  railroad  companies, 
which  rests  alone  on  the  authority  conferred 
for  that  purpose  by  acts  of  Congress,  the 
case  arises  under  the  laws  of  the "  United 
States,  within  the  meaning  of  the  acts  as  to 
the  removal  of  causes.  Ames  v.  Kansas,  111 
U.  S.  449,  4  Sup.  Ct.  Rep.  437,  28:  482 
Distinffuished  in  Chicago,  R.  I.  ft  P.  R.  Co.  v. 

Martin,  59  Kan.  447,  53  Pac.  461. 

Cited  In  Starin  v.  New  York,  115  U.  S.  257, 
29  L.  od.  390,  6  Sup.  Ct.  Rop.  28 — Germania 
Ins.  Co.  v.  Wisconsin,  119  U.  S.  475,  30  L. 
ed.  401,  7  Sup.  Ct.  Rep.  260— Metcalf  v. 
Watertown,  128  XT.  S.  589,  32  L.  ed.  544,  » 
Sup.  Ct.  R^p.  173 — Colorado  Cent.  Consol. 
Mln.  Co.  V.  Turck,  150  U.  S.  143,  37  L.  ed. 
1032,  14  Sup.  Ct.  Rep.  .^5— Tennessee  v. 
Union  ft  Planters'  Bank,  152  U.  S.  460.  .IS 
L.  ed.  513,  14  Sup.  Ct.  Rep.  054 — Kansas 
V.  Bradley,  26  Fed.  289— Illinois  v.  Illinois 
C.  R.  Co.  33  Fed.  728— Iowa  v.  Chicago.  B. 
ft  Q.  R.  Co.  3  L.R.A.  558,  37  Fed.  409 — 
Texas  v.  Day  Land  ft  Cattle  Co.  41  Fed.  2:?(> 
— Abeel  v.  Culberson,  56  Fed.  333 — Nash> 
vllle,  C.  ft  St.  L.  R.  Co.  v.  Taylor,  86  Fed. 
177. 

211.  In  an  action  by  a  state   to    recover 
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money  claimed  to  be  due  as  taxes,  where  the 
right  to  recover  was  made,  by  the  pleadings, 
to  depend  (1)  on  the  power  of  the  state  to 
tax  the  franchises  of  the  corporation,  de- 
rived from  the  acts  of  Congress,  which  were 
especially  referred  to,  as  well  as  the  proper- 
ty used  in  connection  therewith;  and  (2) 
on  the  effect  of  art.  14  of  the  Amendments 
of  the  Constitution  on  the  validity  of  the 
statutes  under  which  the  taxes  sued  for 
were  levied, — the  defendant  had  the  right 
to  remove  the  cause  to  the  Federal  court, 
under  the  act  of  March  3,  1875,  on  the 
ground  that  the  action  '48  a  suit  at  law  of 
a  civil  nature,  and  arising  under  the  Consti- 
tution and  laws  of  the  United  States." 
Southern  P.  R.  Co.  v.  California,  118  U.  S. 
109,  6  Sup.  Ct.  Rep.  993,  30:  103 

212.  A  suit  by  a  state  in  one  of  ita  own 
eourts  cannot  be  removed  to  a  circuit  court, 
under  the  act  of  1875,  unless  it  is  a  suit 
arising  under  the  Constitution  or  laws  of 
the  United  States  or  treaties  made  under 
their  authority.  Germania  Ins.  Co.  v.  Wis- 
consin, 119  U.  S.  473,  7  Sup.  Ct.  Rep.  260, 

30:461 
Cited  In  Postal  Teleg.  Cable  Co.  v.  United 
States  (Postal  Teleg.  Cable  Co.  v.  Alabama) 
155  U.  S.  487,  89  L.  ed.  233,  15  Sup.  Ct. 
Rep.  192 — Missouri,  K.  ft  T.  R.  Co.  v.  MIs- 
•oarl  R.  ft  Warehouse  Comrs.  (Missouri,  K.  ft 
T.  R.  Co.  V.  Hickman)  183  U.  S.  58,  46  L. 
cd.  83,  22  Sup.  Ct.  Rep.  18 — Indiana  use  oi 
Delaware  County  v.  Alleghany  Oil  Co.  85 
Fed.  872 — ^Arkansas  v.  Kansas  ft  T.  Coal  Co. 
96  Fed.  355— West  Virginia  v.  King,  11^ 
Fed.  370 — South  Carolina  v.  Vlrginia-Caro- 
lina  Chemical  Co.  117  Fed.  728 — Hickman 
V.  Missouri,  K.  ft  T.  R.  Co.  161  Mo.  656.  52 
8.  W.  351 — State  v.  Port  Royal  ft  A.  R.  Co. 
45   S.  C.  434.  23  S.  E.  363. 

Interooarse  during  war. 

213.  The  fact  that  a  mortgage  was  made 
to  a  local  citizen  within  the  Confederate 
lines  does  not  necessarily  imply  unlawful 
intercourse  between  the  parties,  and  is  not 
enough  to  make  a  suit  thereon  one  arising 
under  the  Constitution  or  laws  of  the  Unit- 
ed States,  where  no  facts  are  set  forth  which 
render  the  mortgage  void  under  the  non- 
intercourse  act  and  proclamation  of  the 
President.  Carson  v.  Dunham,  121  U.  S. 
421,  7  Sup   Ct.  Rep.  1030.  30:  992 

Patents. 

214.  A  suit  brought  to  recover  considera- 
tion for  the  transfer  of  an  interest  in  let- 
ters patent,  in  which  no  issue  is  made  touch- 
ing the  construction  of  the  patent,  or  its 
validity  or  infringement,  is  not  one  arising 
under  the  patent  laws  of  the  United  States, 
and  cannot  be  removed  from  a  state  to  a 
Federal  court,  where  all  the  parties  are 
citizens  of  the  same  state.  Albright  v. 
Teas,  106  U.  S.  613,  1  Sup.  Ct.  Rep.  550, 

27:  295 
Cited  in  American  Solid  Leather  Button  Co. 
T.  Empire  SUte  Nali  Co.  47  Fed.  742 — 
Standard  Sewing  Mach.  Co.  v.  Leslie,  55  C. 
C.  A.  325.  118  Fed.  550 — Upham  v.  Scovllle, 
40  Ark.  172. 

216.  The  controversy  in  a  suit  for  royal- 
ties due  under  an  assignment  of  a  patent, 


as  to  whether  certain  goods  manufactured 
by  the  defendants  embodied  the  invention 
covered  by  the  plaintiff's  patent,  does  not 
necessarily  involve  a  construction  of  the 
patent,  so  as  to  justify  a  removal  of  the 
cause  from  a  state  to  a  Federal  circuit 
court  Albright  v.  Teas,  106  U.  S.  613,  1 
Sup.  Ct.  Rep.  550,  27:  295 

216.  The  fact  that  defendants  in  a  suit  to 
recover  royalties  due  under  an  assignment 
of  a  patent  had  licenses  to  use  other 
patents  under  which  they  were  manufactur* 
ing  goods  does  not  give  them  the  right  to 
remove  the  cause  from  a  state  to  a  Fed* 
eral  circuit  court,  as  a  case  arising  under 
the  patent  laws,  because  certain  goods  which 
they  claimed  were  made  under  the  other 
patents  the  plaintiff  claimed  were  made 
under  his.  Albright  v.  Teas,  106  U.  S.  613, 
1  Sup.  Ct.  Rep.  550,  27:  295 

Federal  corporations. 

See  also  infra,  473. 

216a.  Corporations  of  the  United  States 
are  entitled,  as  such,  to  remove  into  the 
circuit  courts  of  the  United  States  suits 
brought  against  them  in  state  courts,  under 
and  by  virtue  of  the  act  of  March  3,  1875, 
on  the  ground  that  such  suits  are  suits 
"arising  under  the  laws  of  the  United 
States."  Union  P.  R.  Co.  v.  Myers  (Pacific 
Railroad  Removal  Cases)  115  U.  S.  1,  5 
Sup.  Ct.  Rep.  1113,  29:  319 

Cited  In  Leather  Mfrs.  Nat.  Bank  v.  Cooper,  120 
U.  S.  780,  30  L.  ed.  818,  7  Sup.  Ct.  Rep.  777— 
Northern  P.  R.  Co.  v.  Austin,  135  U.  S.  317, 
34  L.  ed.  219,  10  Sup.  Ct.  Rep.  758 — Butler 
V.  National  Home  for  Disabled  Volunteer 
Soldiers,  144  U.  S.  66,  36  L.  ed.  349,  12 
Sup.  Ct.  Rep.  581 — Roberts  v.  Northern  P. 
R.  Co.  158  U.  S.  22,  39  L.  ed.  880,  15  Sup. 
Ct  Rep.  756 — ^Oregon  Short  Line  dc  U.  N. 
R.  Co.  V.  Skottowe,  162  U.  S.  496,  40  L. 
ed.  1050,  16  Sup.  Ct.  Rep.  869 — Ex  parte 
Jones,  164  U.  S.  692,  41  L.  ed.  601,  17  Sup. 
Ct.  Rep.  222 — Texas  &  P.  R.  Co.  v.  Cody. 
166  U.  S.  608,  41  L.  ed.  1133,  17  Sup.  Ct. 
Rep.  703 — Sonnenthell  v.  Christian  Moerlein 
Brewing  Co.  172  U.  S.  405,  43  L.  ed.  494, 
19  Sup.  Ct.  Rep.  233 — Shoshone  MIn.  Co. 
V.  Rutter,  177  U.  S  509.  44  L  ed  866,  20 
Sup.  Ct.  Rep.  726 — Continental  Nat.  Bank 
v.  Buford,  191  U.  S.  122,  48  L.  ed.  120,  24 
Sup.  Ct.  Rep.  54 — Bankers  Mut.  Casualty  Co. 
v.  Minneapolis,  St.  P.  &  S.  Ste.  M.  R.  Co.  192 
U.  S.  384,  48  L.  ed.  490,  24  Sup.  Ct.  Rep. 
325 — Allen  v.  Texas  &  P.  R.  Co.  25  Fed. 
513 — Hendee  v.  Connecticut  &  P.  Rivers 
R.  Co.  26  Fed.  678 — Caplea  v.  Texas  &  P.  R. 
Co.  67  Fed.  10 — United  States  v.  Stanford, 
17  C.  C.  A.  158,  44  U.  S.  App.  68,  70  Fed. 
361 — Wood  V.  Drake,  70  Fed.  883 — Supreme 
Lodge,  K.  of  P.  V.  Hill,  22  C.  C.  A.  282, 
42  U.  S.  App.  200,  76  Fed.  471 — Kanbtii. 
V.  Atchison,  T.  &  S.  F.  R.  Co.  77  Fed.  34.1 
— Lund  V.  Chicago,  R.  I.  A  P.  R.  Co.  78 
Fed.  386 — FoUett  v.  Tillinghast,  82  Fed. 
241— United  States  Freehold  Land  &  Emi- 
gration Co  V.  Gallegos,  32  C.  C.  A.  472.  61 
U.  S.  App.  13,  89  Fed.  771— Gableman  r. 
Peoria,  D.  &  E.  R.  Co.  41  C.  C.  A.  162,  101 
Fed.  3 — Wolff  V.  Choctaw,  O.  dc  G.  R.  Co. 
133  Fed.  603 — Martin  v.  St.  Louis  South- 
western R.  Co.  134  Fed.  135 — Union  P. 
R.  Co.  V.  Harwood,  50  Kan.  792  (Mem.  Dec.) — 
Austin  V.  Northern  P.  R  Co.  34  Minn.  474, 
*      26  N.  W.  607 — Layden  v.  Endowment  Rank, 
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K.  of  P.  128  N.  C.  552,  39  S.  E.  47— Conlon 
V.  Oregon  Short  Line  R.  Co.  21  Or.  464,  28 
Pac.  501 — Texas  &  P.  R.  Co.  v.  Bloom,  85 
Tex.  285,  20  S.  W.  133— Texas  &  P.  R.  Co. 
▼.  Gay,  86  Tex.  582,  25  L.R.A.  54,  26  S.  W. 
580. 

217.  Where  the  plaintiff  in  a  suit  is  a 
corporation  created  by  an  act  of  Congress, 
the  suit  is  one  arising  under  the  laws  of 
the  United  States,  and  may  be  removed  by 
the  defendant  for  trial  from  the  state  court 
into  the  circuit  court  of  the  United  States. 
Butler  T.  National  Home  for  Disabled  Vol- 
unteer Soldiers,  144  U.  S.  64,  12  Sup.  Ct. 
Rep.  681,  36:  346 
Cited  in  Supreme  Lodge,  K.  of  P.  ▼.  Hill,  22 

C.  C.  A.  282,  42  U.  S.  App.  200,  76  Fed. 
471 — Marrs  v.  Felton,  102  Fed.  776 — State 
ex  rel.  Atty.  Oen.  y.  Frost,  113  Wis.  648, 
89  N.  W.  915. 

218.  An  act  of  Congress  conferrin^^  on  a 
state  corporation  powers  or  rights  in  cer- 
tain territories  does  not  give  it  corporate 
powers  when  operating  a  railroad  in  the 
state  of  original  incorporation,  so  as  to  en- 
title it  to  remove  a  cause  against  it  to  a 
Federal  court.  Oregon  Short  Line  &  U.  N. 
R.  Co.  V.  Skottowe,  162  U.  S.  490,  16  Sup. 
Ct.  Rep.  869,  40:  1048 

219.  A  complaint  describing  defendant  as 
a  corporation  duly  organized,  existing,  and 
doing  business  in  a  specified  state,  does  not 
show  that  any  of  its  corporate  powers  de- 
pend upon  legislation  of  Congress,  so  as  to 
give  it  a  right  of  removal  to  a  Federal 
court,  although  acta  of  Congress  may  have 
made  the  defendant  a  corporation  in  cer- 
tain territories.  Oregon  Short  Line  &  U.  N. 
R.  Co.  V.  Skottowe,  162  U.  S.  490,  16  Sup. 
Ct.  Rep.  869,  40:  1048 
Cited  in  Oregon  Short  Line  &  U.  N.  R.  Co.  v. 

Conlln,  102  U.  S.  498.  40  L.  ed.  1051,  16 
Sup.  Ct.  Rep.  871 — Press  Pub.  Co.  v.  Monroe, 
164  U.  S.  110,  41  L.  ed.  368,  17  Sup.  Ct. 
Rep.  40 — Texas  &  P.  R.  Co.  v.  Cody,  166  U. 
8.  608,  41  L.  ed.  1134,  17  Sup.  Ct.  Rep. 
703— Florida  C.  dc  P.  R.  Co.  v.  Bell,  176 
U.  S.  328.  44  L.  ed.  490,  20  Sup.  Ct.  Rep. 
399 — Houston  dc  T.  C.  R.  Co.  v.  Texas,  177 
U.  S.  78,  44  L.  ed.  680,  20  Sup.  Ct.  Rep. 
545— Mountain  View  Min.  &  Mill.  Co.  v. 
McFadden,    180    U.    S.    535,    45    L.    ed.    656, 

21  Sup.  Ct.  Rep.  488 — Arkansas  v.  Kansas 
&  T.  Coal  Co.  183  U.  S.  190.  46  L.  cd.  147, 

22  Sup.  Ct.  Rep.  47 — Florida  v.  Charlotte 
Harbor  Phosphate  Co.  20  C.  C.  A.  541,  41 
U.  S.  App.  405,  74  Fed.  581— Wise  v.  Nixon, 
76  Fed.  6 — Kansas  v.  Atchison,  T.  &  S.  F. 
R.  Co.  77  Fed.  341 — Lincoln  v.  Lincoln  Street 
R.  Co.  77  Fed.  659 — Argonaut  Mln.  Co.  v. 
Kennedy  Mln.  &  Mill.  Co.  84  Fed.  2 — Cox  v. 
Gilmer,  88  Fed.  347 — Dewey  Mln.  Co.  v. 
Miller.  96  Fed.  2— California  Oil  &  Gas.  Co. 
v.  Miller,  96  Fed.  18 — Winters  v.  Dralce,  102 
Fed.  546 — Scott  v.  Choctaw,  O.  &  G.  R.  Co. 
112  Fed.  181— South  Carolina  v.  Virginia- 
Carolina  Chemical  Co.  117  Fed.  729 — Darton 
r,  Sperry.  71  Conn.  344,  41  Atl.  1052— Lay- 
den  V.  Endowment  Rank.  K.  of  P.  128  N.  C. 
553,  39  S.  E.  47 — Grei;r  v.  Texas  &  P.  R. 
Co.  17  Tex.  Civ.  App.  359,  42  S.  W.  1038. 

220.  Case  removed  from  state  court  to 
Ignited  States  court  on  allegation  that  de- 
fendant was  a  corporation  organized  under 
ah  act  of  Congress,  domiciled  in  Wasliing- 


ton,  and  controversy  arose  and  was  de- 
termined by  such  act;  and  defense  arose 
under  laws  of  the  United  States.  Supreme 
Lodge  K.  of  P.  V.  Kalinski,  163  U.  S.  289, 
16  Sup.  Ct.  Rep.  1047,  41:  163 

Cited  in  Supreme  Lodge,  K.  of  P.  v.  Hill* 
22  C.  C.  A.  282,  42  U.  S.  App.  200,  76 
Fed.  471 — Supreme  Lodge,  K.  of  P.  v.  Eng- 
land, 36  C.  C.  A.  299,  94  Fed.  369 — Layden 
y.  Endowment  Rank,  K.  of  P.  128  N.  C.  555, 
39  S.  £.  47. 

221.  An  action  against  a  railroad  com- 
pany for  personal  injuries  was  removed  by 
the  defendant  into  a  Federal  court  ^n  the 
ground  that  it  arose  under  an  act  of  Con- 
gress, in  that  the  defendant  was  a  corpora- 
tion created  thereby.  Northern  P.  R.  Co. 
V.  Amato,  144  U.  S.  465,  12  Sup.  Ct.  Rep. 
740,  36:  506 
Cited  in  Union  P.  R.  Co.  y.  Harris,  158  U.  S. 

827,  39  L.  ed.  1003,  15  Snp.  Ct.  Rep.  843 
— £z  parte  Jones,  164  U.  S.  692,  41  L.  ed. 
601,  17  Sup.  Ct.  Rep.  222 — Smith  v.  Reeves* 
178  tJ.  S.  446,  44  L.  ed.  1145,  20  Sup.  Ct. 
Rep.  919 — Walker  v.  Windsor  Nat.  Bank,  5 
C.  C.  A.  431,  5  U.  S.  App.  423,  56  Fed.  80 
— Wood  V.  Drake,  70  Fed.  883. 

Federal  receivers. 

222.  The  bare  fact  that  the  appointment 
of  a  receiver  was  by  a  Federal  court  does 
not  make  all  actions  against  him  cases  aris; 
ing  under  the  Constitution  or  laws  of  the 
United  States  which  he  can  remove  on  that 
ground  into  a  Federal  court,  where  his  ap- 
pointment was  made  under  the  general 
Equity  powers  of  courts  of  chancery,  and 
not  under  any  provision  of  the  Federal  Con- 
stitution or  laws,  and  his  liability  depends 
on  general  law,  and  his  defense  does  not 
rest  on  any  act  of  Congress.  Gableman  ▼. 
Peoria,  D.  &  E.  R.  Co.  179  U.  S.  335,  21 
Sup.  Ct.  Rep.  171,  45:  220 
Cited  in  Central  Ohio  R.  Co.  t.  Maboney,  183 

U.  S.  694,  46  L.  ed.  393,  22  Sup.  Ct.  Rep. 
936 — Bankers  Mut.  Casualty  Co.  v.  Minne- 
apolis, St.  P.  &  S.  Ste.  M.  R.  Co.  192  U.  S. 
384,  48  L.  ed.  490,  24  Sup.  Ct.  Rep.  325 
— Mobile  Transp.  Co.  v.  Mobile,  199  U.  8. 
604,  60  L.  ed.  330,  26  Sup.  Ct.  Rep.  751 
— Stuart  v.  Hauser,  203  U.  S.  585,  51  L. 
ed.  328,  27  Sup.  Ct.  Rep.  783 — Bottom  v. 
National  R.  Bldg.  A  L.  Asso.  123  Fed.  745 — 
Pepper  v.  Rogers,  128  Fed.  988— State  ex 
rel.  Atty.  Gen.  v.  Frost,  113  Wis.  646,  89 
N.  W.  915. 

Federal  Judgments. 

223.  A  suit  in  a  state  court,  brought  on  a 
judgment  recovered  in  a  Federal  court,  is 
not  necessarily  a  suit  arising  under  the 
laws  of  the  United  States,  within  the  mean- 
ing of  the  act  of  March  3,  1875,  providing 
for  the  removal  of  causes  from  a  state  to  a 
Federal  circuit  court.  Provident  Sav.  Life 
Assur.  Soc.  V.  Ford,  114  U,  S.  635,  5  Sup. 
Ct.  Rep.  1104,  29:  261 
Cited  in   Starin  v.   New  York.   115  U.   S.   257, 

29  L.  ed.  390,  6  Sup.  Ct.  Rep.  28 — Oakley 
V.  Goodnow,  118  U.  S.  44,  30  L.  ed.  62,  6 
Sup.  Ct.  Rep.  944 — Metcalf  v.  Watertown, 
128  U.  S.  588.  32  L.  ed.  544,  9  Sup.  Ct. 
Rep.  173 — Tennessee  v.  Union  &  Planters* 
Bank,  152  U.  S.  460,  38  L.  ed.  513,  14  Sup. 
Ct.  Rep.  654 — Pope  v.  Louisville,  N.  A.  * 
C.  R.  Co.  173  U.  S.  580,  43  L.  ed.  817.  19 
Sup.  Ct   Rep.  500 — Gableman  v.  Peoria,  D. 
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k  B.  R.  Co.  179  U.  S.  340.  45  I.,  ed.  223,  21 
Sup.  Ct.  Rep.  171 — Tullock  v.  Mulvane,  184 
17.  S.  508.  46  L.  ed.  6tS5,  22  Sup.  Ct.  Rep. 
372 — Bankers  Mut.  Casualty  Co.  y.  Minne- 
apolis, St.  P.  &  S.  Ste.  M.  R.  Co.  102  U.  S. 
384,  48  L.  ed.  490.  24  Sup.  Ct.  Rep.  325— 
Kansas  y.  Bradley,  26  Fed.  289 — Walker  y. 
Windsor  Nat.  Bank,  5  C.  C.  A.  431,  5  U.  S. 
A  pp.  423,  56  Fed.  80 — Pacific  Gas  Improir. 
Co.  V.  Ellert,  64  Fed.  429 — Pullman's  Palaw- 
Car  Co.  V.  Washburn,  66  Fed.  793 — King  y. 
LawBon,  84  Fed.  210 — Arkansas  y.  Kansas 
it  T:  Coal  Co.  96  Fed.  355 — Gableman  y. 
Peoria  D.  &  £.  R.  Co.  41  C.  C.  A.  165,  101 
Fed.  5 — Marrs  y.  Felton,  102  Fed.  777 — 
United  States  ex  rel.  State  y.  Douglas,  113  N. 
C.  105,  18  S.  B.  202. 

224.  An  ordinary  property  right  acquired 
under  judgments  and  decrees  of  the  courts 
of  the  United  States,  without  presenting 
any  question  "distinctly  involving  the  laws 
of  *  the  United  States,"  does  not  make  a 
case  for  removal,  as  a  suit  arising  under  the 
Constitution  and  laws  of  the  United  States. 
Carson  v.  Dunham,  121  U.  S.  421,  7  Sup. 
Ct.  Rep.  1030,  30:  992 
Cited  in  United  States  ex  rel.  State  y.  Douglas, 

113  N.  C.  196,  18  S.  B.  202. 

liand  grants. 

225.  A  suit  for  land  claimed  under  the 
authority  of  the  United  States  government, 
and  contested  by  the  other  party  on  the 
the  ground  of  a  want  of  such  authority, 
may  be  removed  to  Federal  court  from  a 
state  court.  Mitchell  v.  Smale,  140  U.  S. 
406,  11  Sup.  Ct.  Rep.  819,  840,  35:  442 
DUtinffuUhed  in  Chica«ro.  R.  I.  &  P.  R.  Co.  v. 

Kartin.   178  U.   S.   240,  44   L.  ed.   1057,  20 
Sup.  Ct.  Rep.  854. 


L  A  question  depending  for  solution 
upon  the  laws  of  the  United  States,  and 
therefore  justifying  removal  from  a  state  to 
a  Federal  circuit  court,  is  involved  in  a  suit 
by  the  daughter  of  a  deceased  homestead 
settler  to  establish  her  title  under  the 
operation  of  the  state  laws,  as  against  his 
widow,  to  whom,  in  accordance  with  U.  S. 
Rev.  Stat.  §  2291,  U.  S.  Comp.  Stat.  1901, 
pp.  1390,  1394,  the  patent  has  issued.  Mc- 
Cune  V.  Essig,  199  U.  S.  382,  26  Sup.  Ct. 
Rep.  78,  50:  237 

227.  The  circuit  court  correctly  remanded 
a  cause  removed  from  a  state  court,  under 
the  act  of  March  3,  1875,  on  the  ground  that 
it  arose  under  the  Constitution  and  laws  of 
the  United  States,  where  the  questions  arose 
under  ordinances  of  a  city,  as  to  their  ef- 
fect in  vesting  in  a  grantee  an  interest  in 
land  subsequently  relinquished  and  granted 
to  the  citv  by  Congress.  Hoadley  v.  San 
Francisco,' 94  U.  S.  4,  24:34 

Cited  in  San  Francisco  v.  Scott,  111  U.  iS. 
769.  28  L.  ed.  593,  4  Sup.  Ct.  Rep.  688 — 
noadley  t.  San  Francisco  (Clark  v.  San 
Francisco)  124  U.  S.  644,  81  L.  ed.  556,  8 
Sup.  Ct.  Rep.  659 — California  t.  Holladay, 
159  U.  S.  417,  40  L.  ed.  203,  16  Sup.  Ct. 
Rep.  53 — Bowden  y.  San  Francisco,  199  U. 
S.  601,  50  L.  ed.  328,  26  Sup.  Ct.  Rep.  748 
— Trafton  v.  Nougues,  4  Sawy.  181,  Fed.  Cas. 
Xo.  14.134 — BIrdseye  v.  Shaeffer,  37  Fed. 
S27— Blue  Bird  Min.  Co.  v.  Largey,  49  Fed. 
202 — McCone  t.  Esslff,  122  Fed.  589. 


Official  bonlfs. 

228.  An  action  founded  on  the  official 
bond  of  a  United  States  marshal,  to  which 
his  sureties  were  joined,  the  acts  com- 
plained of  being  charged  to  be  breaches  of 
its  condition,  arises  under  a  United  States 
law,  and  may  therefore  be  removed  from  a 
state  to  a  Federal  circuit  court,  under  the 
act  of  March  3,  1875,  if  the  matter  in  dis- 
pute exceeds  $500  in  value.  Feibelman  v. 
Packard,  109  U.  S.  421,  3  Sup.  Ct.  Rep. 
289,  27: 984 
Distinguiahed  in  Gableman  y.  Peoria,   D.  &  E. 

R.  Co.  41  C.  C.  A.  163,  101  Fed.  4. 

Cited  in  Baohrack  v.  Norton,  132  U.  S.  338, 
33  L.  ed.  377,  10  Sup.  Ct.  Rep.  106 — BocK 
y.  Perkins,  139  U.  S.  630,  35  L  .ed.  315,  11 
Sup.  Ct.  Rep.  677 — McNulta  y.  Lochrldge,  141 
U.  S.  331,  35  L.  ed.  799,  12  Sup.  Ct.  Rep. 
11 — Texas  P.  R.  Co.  y.  Cox,  145  U.  S.  603, 
36  L.  ed.  832,  12  Sup.  Ct.  Rep.  905 — Tenn- 
essee y.  Union  &  Planters*  Bank,  152  U.  S. 
459,  88  L.  ed.  518,  14  Sup.  Ct.  Rep.  654 — 
Sonnentheil  y.  Christian  Moerleln  Brewing 
Co.  172  U.  S.  404,  43  L.  ed.  494,  19  Sup. 
Ct.    Rep.    233 — Pope   y.   Louisville,    N.   A.   it 

C.  R.  Co.  173  U.  S.  580,  43  L.  ed.  81t,  19 
Sup.  Ct.  Rep.  500 — ^Howard  v.  United  States, 
184  U.  S.  681,  46  L.  ed.  758.  22  Sup.  Ct. 
Rep.  543 — Pierson  v.  Philips,  36  Fed.  837 — 
Grant  v.  Spokane  Nat.  Bank,  47  Fed.  673-^ 
Jewett  v.  Whltcomb,  69  Fed.  417 — Pierce  v. 
Molliken,  78  Fed.   197 — Gableman  v.  Peoria, 

D.  St  E.  R.  Co.  82  Fed.  791 — Arkansas  v. 
Kansas  &  T.  Coal  Co.  96  Fed.  355 — Files 
V.  Davis,  118  Fed.  466 — Ilardwick  v.  Kean, 
95  Ky.  565,  26  S.  W.  589 — McKee  v.  Brooks. 
64  Tex.  257— McKee  v.  Coffin,  66  Tex.  306, 
1  S.  W.  276 — Henderson  v.  Cabell.  83  Tex. 
545,  19  S.  W.  287 — State  ex  rel.  Atty.  Gen, 
V.  Frost,  113  Wis.  649,  89  N.  W.  915. 

Municipal  charters. 

229.  The  decision  of  the  question  whether 
the  city  of  New  York  has,  under  its  charter, 
the  exclusive  right  to  establish  ferries  be- 
tween Manhattan  island  and  the  shore  of 
Staten  island  on  the  Kill  von  KuU,  and,  if 
so,  whether  the  defendants  have  in  law  and 
in  fact  interfered  with  that  right  by  set- 
tin|^  up  and  operating  such  a  ferry,  does  not 
depend  on  the  Constitution  or  laws  of  the 
United  States,  so  as  to  give  the  right  to 
remove  the  cause  to  a  Federal  circuit  court 
under  the  act  of  March  3,  1875,  as  a  case 
arising  under  the  Federal  Constitution  or 
laws.  Starin  v.  New  York,  115  U.  S.  248,  6 
Sup.  C^t.  Rep.  28,  29:  388 

State  tax  proceedings. 

230.  A  petition  for  the  collection  of  taxes 
is  not  removable  to  a  Federal  court  on  the 
ground  that  a  Federal  question  is  involved, 
merely  because  it  includes  a  statement  that 
the  defendants  decline  to  pay  on  the  ground 
that  the  law  imposing  taxes  is  in  violation 
of  the  Constitution  of  the  United  States. 
Sawyer  v.  Kochersperger,  170  U.  S.  303 
18  Sup.  Ct.  Rep.  946,  42:  1046 
Cited  in  Arkansas  y.  Kansas  &  T.  Coal  Co.  183 

U.  S.  188,  46  L.  ed.  146.  22  Sup.  Ct.  Rep. 
47— Filhlol  y.  Torney,  119  Fed.  976. 

Payment  of  taxes  by  coupons. 

231.  Where  a  replication  allejres  an  ex- 
press promise  by  a  state  to  receive  certain 
coupons  in   payment  of  taxes,  and  the  re- 
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joinder  is  that  a  certain  la\f  of  the  state 
forbids  their  being  so  received,  a  demurrer 
to  the  rejoinder  in  effect  denies  the  validity 
of  that  law  as  impairing  the  obligation  of 
a  contract,  and  raises  a  Federal  question 
which  authorizes  the  removal  of  the  cause 
from  a  state  court  to  the  United  States 
circuit  court.  Smith  v.  Greenhow,  109  U. 
S.  669,  3  Sup.  Ct.  Hep.  421,  27:  1080 

232.  A  proceeding  under  the  act  of  as- 
sembly of  Virginia  approved  January  14, 
1882,  as  amended  by  the  act  of  March  12, 
1884,  for  the  identification  and  verification 
of  coupons  tendered  in  payment  of  taxes, 
debts,  or  demands  due  the  state.,  is  not  a 
suit  of  a  civil  nature  arising  under  the 
Constitution  or  laws  of  the  United  States, 
within  the  meaning  of  the  removal  act  of 
March  3,  1875.  The  court  has  nothing  to 
do,  in  that  proceeding,  with  the  obligation 
of  the  state  to  receive  the  coupons  in  pay- 
ment of  the  particular  tax  or  demand  for 
which  they  were  tendered.  Stewart  v.  Vir- 
ginia, 117  U.  S.  612,  6  Sup.  Ct  Rep.  922, 

29:  1006 
Cited   m    McCullougrh    v.    Virginia,    172    U.    S. 
106,   48   L.    ed.   883,    19   Sup.   Ct.    Rep.    134 
— Rosenbaum  v.  Sapervlsors,  28  Fed.  229. 

IJaws  of  sister  states. 

233.  The  claim  in  a  suit  in  a  state  court 
that  the  courts  of  another  state  did  not  give 
full  faith  and  credit  to  the  laws  of  the 
former  state  in  rendering  the  judgment  set 
up  as  an  estoppel  does  not  make  the  suit 
one  arising  under  the  Constitution  or  laws 
of  the  United  States,  which  can  be  removed 
to  the  Federal  circuit  court.  Chicago  &  A. 
R.  Co.  V.  Wiggins  Ferry  Co.  108  U.  S.  18, 
1  Sup.  Ct.  Rep.  614,  617,  27:  636 

h.  Actions  Against  Public  Officers. 

Editorial  note. 

Of  actions  against  Federal  officers. 

27:574 
Actions  against  revenue  officers. 

See  also  supra,  5;  infra,  240;   Courts, 
1426-1428. 


234.  An  action  against  a  collector  of 
revenue  was  removed  from  a  state  court 
into  the  circuit  court  by  a  certiorari.  Bend 
V.  Hoyt,  13  Pet.  263,  10:  154 
Cited  in  Merchants*  Ins.  Co.  ▼.  Ritchie,  5  Wall. 

543,  18  L.  ed.  541. 

235.  Rev.  Stat.  §  643,  U.  S.  Comp.  Stat. 
1901,  p.  521,  providing  for  removal,  from 
state  courts,  of  civil  suits  against  revenue 
officers,  is  not  by  necessary  implication 
superseded  by  the  act  of  March  3,  1875. 
Venable  v.  Richards,  105  U.  S.  636,  26:  1196 
Cited  in  United  States  v.  Shaw,  3  L.R.A.  233, 

39  Fed.  435 — United  States  v.  Mexican  Nat. 
R.  Co.  40  Fed.  772. 

236.  A  prosecution  of  an  internal  revenue 
officer  for  murder  was  removable  to  the 
Federal  courts  under  the  provisions  of  the 
act  of  July  13,  1866  (14  SUt.  at  L.  171),  § 
67,  for  the  removal    of    suits    or    "prose- 


cutions" against  such  officers.    Tennessee  t. 
Davis,  100  U.  S.  257,  25:  648 

Cited  In  Ex  parte  Fagg,  38  Tex.  Crim.  Rep. 
589,  40  L.R.A.  215,  44  S.  W.  294. 

237.  A  suit  against  a  collector  of 
customs,  for  the  money  received  by  him  for 
carrier's  charges  on  imported  goods,  and 
seeking  a  recovery,  upon  the  ground  that  the 
act  was  done  by  the  collector  under  color  of 
his  office,  is  removable  under  U.  S.  Rev. 
Stat.  §  643,  as  a  suit  against  an  officer  ap- 
pointed under  or  acting  by  authority  of  any 
revenue  law  of  the  United  States,  on  ac- 
count of  any  act  done  under  color  of  his 
office.  Cleveland,  C.  C.  k  I.  R.  Co.  v.  Mc- 
Clung,  119  U.  S.  454,  7  Sup.  Ct.  Rep.  262, 

30:465 

238.  Cases  arising  under  the  internal 
revenue  laws,  commenced  in  a  state  court 
against  an  officer  appointed  or  acting  under 
those  laws,  or  against  persons  acting  under 
such  an  officer,  may  be  removed  to  a  Federal 
circuit  court  irrespective  of  the  citizenship 
of  the  parties,  and  notwithstanding  the 
fact  that  the  party  aggrieved  may  appeal  to 
the  Commissioner  for  redress,  and  may  also 
pursue  his  remedy  by  petition  to  Congress, 
or  present  it  in  the  court  of  claims.  Phila- 
delphia V.  Diehl  (Philadelphia  v.  The  Col- 
lector) 5  Wall.  720,  18:  614 
Distinguished  in  Peyton  v.  Bliss,  Woolw.  175, 

Fed.  Gas.  No.  11,055. 

Cited  In  Hornthall  v.  Collector  (Hornthall  v. 
Keary)  9  Wall.  565,  19  L.  ed.  562 — ^Assessor 
V.  Osborne  (Gates  v.  Osborne)  9  Wall.  573, 
19  L.  ed.  750 — The  Collector  v.  Hubbard 
(Braioard  v.  Hubbard)  12  Wall.  8,  20  L. 
ed.  274 — Downes  v.  Bidwell,  182  U.  S.  248, 
45  L.  ed.  lOei.  21  Sup.  Ct.  Rep.  770— 
Benchley  v.  Gilbert.  8  Blatchf.  148,  Fed.  Caa. 
No.  1.291— United  States  v.  Myers,  3 
Hughes,  245,  Fed.  Cas.  No.  15,846 — Eaton 
V.  Calhoun,  15  Fed.  157 — Cincinnati  Brew- 
ing Co.  ▼.  Bettman,  102  Fed.  17. 

239.  Where  the  parties  to  an  action  to  re- 
cover illegally-assessed  internal  revenue 
taxes  are  citizens  of  the  same  state,  the 
action  must  be  brought  in  the  state  court, 
but  the  defendant  may  remove  the  cause 
into  the  circuit  court  for  trial.  Gates  v. 
Osborne  (Assessor  v.  Osborne)  9  Wall.  567, 

19:748 

Cited  in  The  Collector  v.  Hubbard   (Bralnard 

Y.    Hubbard)    12    Wall.    8,    20    L.    ed.    274. 

Actions  against  marshal. 

240.  A  deputy  marshal,  while  engaged  of- 
ficially in  lawful  attempts  to  enforce  a 
revenue  law  by  arresting  those  charged  with 
its  violation,  is  acting  under  authority  of 
that  law,  and  persons  assisting  him  in  the 
performance  of  his  official  duty  may  remove 
from  a  state  to  a  Federal  court,  under  U. 
S.  Rev.  Stat.  §  643,  U.  S.  Comp.  Stat.  1901, 
p.  521,  a  criminal  prosecution  for  an  act 
committed  when  so  engaged.  Davis  v.  South 
Carolina,  107  U.  S.  597,  2  Sup.  Ct  Rep. 
636,  27:  574 
Cited  In  Virginia  v.  Paul,  148  U.  8  114,  37  L. 

ed.  389,  13  Sup.  Ct.  Rep.  536 — Virginia  ▼. 
De  Hart,  119  Fed.  627— Virginia  v.  Felta, 
133  Fed.  96 — McKee  t.  Coffin,  66  Tex. 
307,  1  S.  W.  276. 
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241.  A  suit  in  a  state  court  against  a 
marshal  for  seizing  the  goods  of  a  person 
under  a  writ  of  execution  issued  out  of  a 
Federal  circuit  court  cannot  be  removed  to 
A  Federal  circuit  court,  under  the  act  of 
March  3,  1863,  as  a  suit  or  prosecution  for 
an  arrest  or  imprisonment  or  other  tres- 
pass or  wrong  made  or  committed  during 
the  Rebellion  by  authority  derived  from 
any  act  of  Congress.  McKee  v.  Rains,  10 
WalL  22,  19:  860 
DistinguUhed    In    Felbelman    r.    Packard,    100 

U.   S.  424,   27   L.   ed^  985,  3   Sup.   Ct.   Bep. 
289. 

Cited  In  The  Roslyn,  9  Ben.  134,  Fed.  Cas.  No. 
12,068 — Heyman  v.  Coyell,  44  Mich.  335,  38 
Am.  Rep.  272,  6  N.  W.  846 — McKee  v. 
Brooks,  64  Tex.  258 — ^Phillips  ▼.  Edelstein,  2 
Tex.  App.  ClT.  Cas.  (WlUson)  I  449. 

242.  A  suit  against  a  marshal  for  goods 
seized  by  him  under  attachments  from  the 
United  States  circuit  court  is  one  arising 
under  the  laws  of  the  United  States,  and 
remoYable  from  a  state  court.  Bock  v. 
Perkins,  139  U.  S.  628,  11  Sup.  Ct.  Rep. 
€77,  35:  314 
Cited  in  McNalta  t.  Lochrldge,  141  U.  S.  331, 

35  L.  ed.  799,  12  Sup.  Ct.  Rep.  11 — Texas 
A  P.  R.  Co.  Y.  Cox,  145  U.  8.  603,  36  L. 
ed.  832,  12  Sap.  Ct.  Rep.  905 — Tennessee  v. 
Union  it  Pianters'  3ank,  152  U.  S.  460,  38 
L.  ed.  514,  14  Sap.  Ct.  Rep.  654 — Stanley 
▼.  Scfawalby,  162  .U.  S.  279,  40  L.  ed.  968, 
16  Sup.  Ct.  Rep.  754 — Sonnentheil  y.  Chris- 
tian Moerlein  Brewing  Co.  172  U.  S.  405,  43 
L.  ed.  494,  19  Sap.  Ct  Rep.  233 — ^Avery  y. 
Popper,  179,  U.  S.  311,  45  L.  ed.  205,  21 
Sap.  Ct.  Rep.  94 — Howard  y.  United  States, 
184  U.  S.  681,  46  L.  ed..758,  22  Sup.  Ct. 
Bep.  543 — Grant  v.  Spokane  Nat.  Bank,  47 
Fed.  673 — Sinclair  v.  Pierce,  50  Fed.  852 
— Walker  y.  Windsor  Nat.  Bank,  5  C.  C.  A. 
431,  5  U.  S.  App.  423,  56  Fed.  80 — Hurst 
T.  Cobb,  61  Fed.  2 — Jewett  y.  Whitcomb, 
4i9  Fed.  417 — ^Wood  Y.  Drake,  70  Fed.  882 
— Hartley  y.  Hayden,  74  Fed.  914 — Lin- 
coln Y.  Lincoln  Street  R.  Co.  77  Fed.  660 — 
Gableman  y.  Peoria,  D.  &  E.  R.  Co.  82  Fed. 
701 — Arkansas  v.  Kansas  &  T.  Coal  Co.  96 
Fed.  856 — McDonald  y.  Nebraska,  41  CCA. 
281,  101  Fed.  K4 — Mayo  y.  Dockery,  108 
Fed.  898 — Files  y.  Davis,  118  Fed.  466— 
Kirk  Y.  United  States,  124  Fed.  341— Hard- 
wick  Y.  Kean,  95  Ky.  565.  26  S.  W.  589 — 
State  ex  rel.  Atty.  Gen.  v.  Frost,  113  Wis. 
649.  89  N.  W.  915. 

i.  Mffect  of  Change  of  Parties. 

'Effect   of   Change   of  Citizenship  Prior   to 
Petition  for  RemoYal,  see  supra,  63-65. 
See  also  supra,  41,  92,  159,  160,  202,  203. 

243.  After  a  cause  has  been  properly  re- 
moved, the  introduction  of  new  parties  can- 
not oust  the  jurisdiction.  Stewart  y.  Dun- 
bam,  116  U.  S.  61,  5  Sup.  Ct.  Rep.  1163, 

29:  329 
Cited  In  Phelps  t.  Oaks,  117  U.  S.  239,  29  L. 
ed.  890.  6  Sup.  Ct.  Rep.  714 — Rouse  y.  Let- 
cher, 156  U.  8.  50,  39  L.  ed.  343,  15  Sup. 
Ct.  Rep.  266 — Jarboe  y.  Tern  pier,  38  Fed.  217 
— Tbonron  ▼.  East  Tennessee,  V.  &  G.  R. 
Co.  88  Fed.  679 — Belmont  Nail  Co.  y.  Co- 
lombia Iron  A  Steel  Co.  46  Fed.  838 — D.  A. 
Tompkins   Co.   ▼.   Catawaba   Mills,   82   Fed. 


785— Marye  y.  Dlggs,  98  Va.  756,  51  L.R.A. 
905,  37  S.  E.  315. 

244.  Where  the  circuit  court  has  acquired 
jurisdiction  of  a  cause  by  removal  because 
of  citizenship,  that  jurisdiction  is  not  de- 
vested by  the  introduction,  under  a  state 
statute,  of  the  defendant's  landlord,  who  is 
a  citizen  of  the  same  state  as  the  plaintiff, 
as  a  codefendant.  Phelps  v.  Oaks,  117  U.  S. 
236,  6  Sup.  Ct.  Rep.  714,  29:  888 
Distinguished  in  Mitchell  y.  Smale,  140  U.  S. 

409,  35  L.  ed.  443,  11  Sup.  Ct.  Rep.  819. 

Cited  in  Bland  y.  Fleeman,  29  Fed.  673— 
Burnham  y.  First  Nat.  Bank,  3  C.  C.  A. 
489,  10  U.  S.  App.  485,  53  Fed.  166. 

245.  A  suit  begun  in  a  state  court  of 
Louisiana,  by  service  of  process  on  a  firm 
through  one  of  its  members,  is  not  so 
changed  in  character  as  to  make  it  a  new 
suit,  by  subsequent  service  on  another  mem- 
ber of  the  firm;  and  if  the  right  of  the 
partner  first  served  to  remove  the  cause  had 
been  lost  by  failure  to  apply  in  time,  the 
partner  subsequently  served  cannot  apply 
for  a  removal,  Fletcher  v.  Hamlet,  116  U. 
S.  408,  6  Sup.  Ct.  Rep.  426,  29:  679 

246.  A  person  who  purchases  property 
pendente  lite,  and  who  is  made  a  party, 
comes  into  the  suit  subject  to  the  disabili- 
ties of  the  other  parties,  in  respect  to  a  re- 
moval of  the  cause,  at  the  time  he  came  in. 
Jefferson  v.  Driver,  117  U.  S.  272,  6  Sup. 
Ct.  Rep.  729,  29 :  897 
Cited  In  Farmers*  ft  M.  Nat.  Bank  v.  Scbuster, 

20  C.  C.  A.  654,  52  U.  S.  App.  612,  86  Fed. 
165 — Speckert  v.  German  Nat.  Bank,  38  C 
C.  A.  685,  98  Fed.  154— Kidder  v.  North- 
western Mut.  L.  Ins.  Co.  117  Fed.  999. 


y.  Amount  in  Controversy, 

Constitutionality  of  Statute,  see  supra,  2. 

Permitting  Reduction  of  Amount  Demanded 
after  Filing  of  Petition  for  Removal, 
see  infra,  404. 

Jurisdictional  Amount  on  Appeal,  see  Ap- 
peal and  Error,  I.  f. 

See  also  supra,  23,  42,  97;  infra,  438. 

247.  The  damages  claimed  in  the  writ  and 
declaration  establish  the  sum  in  controversy 
to  determine  the  right  of  removal.  Gordon 
v.  Longest,  16  Pet.  97,  10:  900 

Kanouse  v.  Martin,  15  How.  198,  14:  660 
Distinpuished   In    Maxwell    v.    Atchison,    T.    ft 

S.  F.  R.  Co.  34  Fed.  290. 

Cited  In  Kanouse  v.  Martin,  15  How.  208,  14 
L.  ed.  664 — Thompson  v.  Butler,  95  U.  S, 
696,  24  L.  ed.  542 — Adams  v.  Douglas 
County,  1  Kan.  Dassler's  ed.  241  Appx.,  Fed. 
Cas.  No.  52 — Crawford  v.  Burnham,  1  FIIpp. 
117,  Fed.  Cas.  No.  .3,366 — Clarkson  v.  Man- 
son,  18  Blatchf.  449,  4  Fed.  362 — West  v. 
Woods,  18  Fod.  665 — Yarde  v.  Baltimore  ft 
O.  R.  Co.  57  Fed.  914 — Horst  v.  Merkley, 
59  Fed.  50.S — Cookerly  v.  Great  Northern  R. 
Co.  70  Fed.  280 — Bank  of  Arapahoe  v. 
David  Bradley  ft  Co.  19  C.  C.  A.  210,  36 
U.  S.  App.  519,  72  Fed.  871 — Jones  y. 
Rowley,  73  Fed.  289 — Insurance  Co.  of  N. 
A.   Y.   Svendsen,   74   Fed.   350 — Llllenthsl    Y. 
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McCormIck,  54  C.  C.  A.  481,  117  Fed.  95— 
Flyde  v.  Victoria  Land  Co.  125  Fed.  972— 
Jones  V.  Foreman,  66  Ga.  381 — Adams  v. 
Douglas  County,  1  Kan.  Dassler's  ed.  241 
Appx. — Abbott  V.  Gatch,  13  Md.  335,  71 
Am.  Dec.  635 — Chappell  v.  Chappell,  86 
Md.  544,  39  Atl.  984— Strong  v.  Daniels,  3 
Mich.  472 — Barber  v.  Kennedy,  18  Minn.  226, 
Gil.  196— Bates  v.  Phoenix  Pub.  Co.  50  Neb. 
83,  69  N.  W.  305 — Smith  v.  Atlantic  Mut. 
F.  Ins.  Co.  22  N.  H.  27— State  v.  Dolby.  49 
N.  H.  487,  6  Am.  Rep.  588 — Streeter  v. 
Connecticut  River  Lumber  Co.  65  N.  H.  202, 
18  Atl.  651 — Upton  v.  New  Jersey  Southern 
R.  Co.  25  N.  J.  Eq.  376 — Norton  v.  Hayes, 
4  Denlo,  248 — Cooley  v.  Lawrence,  12  How. 
Pr.  182 — Dlsbrow  v.  Drlggs,  16  How.  Pr. 
347— Owens  v.  Curry,  3  Strobh.  L.  262— 
Owens  V.  Curry,  3  Strobh.  L.  265 — Building 
&  L.  Asso.  V.  Price,  18  Tex.  Civ.  App.  373, 
46  S.  W.  92. 

248.  Matter  in  dispute,  under  the  act  of 
Congress  for  the  removal  of  causes  to  the 
Federal  courts,  is  what  the  plaintifT  claims, 
thoupfh  the  claim  may  be  incapable  of  proof, 
or  only  in  part  well  founded.  Kanouse  v. 
Martin,  15  How.  198,  14:  660 

249.  Until  some  further  judicial  proceed- 
ings have  taken  place,  in  an  action  for 
damages  showing  upon  the  record  that  the 
sum  demanded  is  not  the  matter  in  dispute, 
the  sum  demanded,  as  presented  on  the 
record  for  the  legal  consideration  of  the 
court,  in  proceedings  to  remove  the  cause 
to  a  Federal  court,  is  the  matter  in  dispute. 
Kanouse  v.  Martin,  15  How.  198,  14:  660 
Cited  In   Edwards  v.  Elliott.  21  Wall.  552,  22 

L.  ed.  490 — Barber  y.  Kennedy,  18  Minn.  227, 
GU.  196. 

250.  Where,  in  an  action  of  trespass,  the 
property  taken  is  stated  in  the  declaration 
to  be  but  $100,  and  damages  for  the  tres- 
pass are  laid  at  $6,000,  this  court  cannot  as- 
sume, as  a  matter  of  law,  that  an  amount 
greater  than  $500  is  not  recoverable,  and 
cannot  justify  the  order  of  the  circuit  court 
remanding  the  cause,  on  the  ground  that  the 
matter  in  dispute  does  not  exceed  the  sum 
or  value  of  $500.  Smith  v.  Greenhow,  109 
U.  S.  669,  3  Sup.  Ct.  Rep.  421,  27:  1080 
Di9Hngui8h€d  in  Levlnskl  y.  Middlesex  Bkg.  Co. 

34  C.  C.  A.  468,  92  Fed.  465. 

Cited  In  Central  R.  Co.  v.  Mills,  113  U.  S. 
257,  28  L.  ed.  952,  5  Sup.  Ct.  Rep.  456— 
Bowman  v.  Chicago  &  N.  W.  R.  Co.  115  U. 
S.  613,  29  L.  ed.  503,  6  Sup.  Ct.  Rep.  192 
— Barry  v.  Edmunds,  116  U.  S.  559,  29 
L.  ed.  732,  6  Sup.  Ct.  Rep.  501 — Simon  y. 
House,  46  Fed.  318 — Bank  of  Arapahoe  y. 
David  Bradley  &  Co.  19  C.  C.  A.  211,  36 
U.  S.  App.  519,  72  Fed.  872 — Crystal  Springs 
Land  &  Water  Co.  v.  Los  Angeles,  76  Fed. 
154— StlUwell-Blerce  &  S.  V.  Co.  v.  William- 
son OH  &  Fertilizer  Co.  80  Fed.  70 — Holden 
v.  Utah  &  M.  Machinery  Co.  82  Fed.  210— 
Levlnskl  y.  Middlesex  Bkg.  Co.  34  C.  C.  A. 
461,  92  Fed.  458— Withers  v.  Hopkins  Place 
Say.  Bank,  104  Ga.  95,  30  S.  B.  766. 

251.  An  order  remanding  to  the  state 
court  an  action  of  trespass  in  which  the 
value  of  the  property  taken  is  stated  in  the 
declaration  as  $100  and  the  damages  for  the 
trespass  are  laid  at  $6,000  can  be  sustained 
on  writ  of  error  on  the  theory  that  the 
requisite  judicial  amount  was  not  involved 


only  when  the  circuit  court  finds,  as  matter 
of  fact,  that  the  amount  of  damages  stated 
in  the  declaration  was  colorable,  and  beyond 
the  amount  of  a  reasonable  expectation  of 
recoverv.  Smith  v.  Greenhow,  109  U.  S. 
669,  3  Sup.  Ct.  Rep.  421,  27:  1080 

252.  In  order  to  give  the  circuit  court 
jurisdiction,  under  the  act  of  1887,  the  mat- 
ter in  dispute  must  exceed  the  sum  or 
value  of  $2,000  in  cases  sought  to  be  re- 
moved from  a  state  court  on  account  of 
prejudice  or  local  inHuence,  as  well  as  in 
other  cases.  Re  Pennsylvania  Co.  137  U.  S. 
451,  11  Sup.  Ct  Rep.  141,  34:  738 
Cited  in  Missouri  P.  R.  Co.  v.  Fitzgerald,  160 

U.  S.  .581,  40  L.  ed.  542,  16  Sup.  Ct.  Rep. 
389— Tod  V.  Cleveland  &  M.  Valley  R.  Co.  12 

C.  C.  A.  624,  22  U.  S.  App.  707,  65  Fed.  148 
— Wise  v.  Nixon,  78  Fed.  204  -Hartford  &  C. 
W.  R.  Co.  v.  Montague,  94  Fed.  228 — Arkuu- 
sas  y.  Kansas  &  T.  Coal  Co.  96  Fed.  356 — 
Parkinson  v.  Barr,  105  Fed.  83 — Montgomery 
County  y.  Cochran,  116  Fed.  995 — Foulk  v. 
Gray,  120  Fed.  163 — Mlddleton  v.  Mlddleton, 
87  Iowa,  294,  54  N.  W.  143 — Chappell  v. 
Chappell,  86  Md.  544,  39  Atl.  984. 

253.  In  a  suit  where  judgments  between 
the  same  parties  which  aggregate  more  than 
$3,000  are  sought  to  be  restrained  on  the 
ground  of  fraud,  and  their  validity  depends 
on  the  same  facts,  the  right  of  removal  to 
a  Federal  court  is  not  affected  by  the  fact 
that  no  one  of  the  judgments  is  of  an 
amount  sufficient  to  give  jurisdiction  to 
the  circuit  court.  Marshall  v.  Holmes,  141 
U.  S.  589,  12  Sup.  Ct.  Rep.  62,  35:  870 
Cited  In  Holt  v.  Bergevln,  60  Fed.  2 — Roberts 

V.  Chicago,  St.  P.  M.  &  O.  R.  Co.  48  Minn. 
529,  51  N.  W.  478 — Lawson  v.  Richmond  & 

D.  R.  Co.  112  N.  C.  399,  17  S.  E.  169. 

254.  Claims  assigned  to  plaintiff  bv 
those  whose  citizenship  and  residence  do  not, 
appear  either  in  the  complaint  or  in  tho 
petition  for  removal  cannot  be  added  to  Iii  > 
own  cause  of  action,  in  order  to  give  juris- 
diction to  a  Federal  court  on  removal  from 
a  state  court  on  the  ground  of  diverse 
citizenship.  North  American  Transp.  & 
Trading  Co.  v.  Morrison,  178  U.  S.  262,  20 
Sup.  Ct.  Rep.  869,  44:  1061 
Cited  in   Eaton  v.  Hoge,  72  C.  C.  A.  76,   141 

Fed.  66. 

255.  The  court  cannot  say,  in  an  action 
for  damages  removed  from  a  state  court,  that 
the  amount  in  controversy  is  below  the 
jurisdictional  amount,  where  that  fact  does 
not  appear  in  the  declaration;  the  question 
of  the  amount  of  damages  is  for  the  jury. 
North  American  Transp.  &  Trading  Co.  v. 
Morrison,  178  U.  S.  262,  20  Sup.  Ct.  Rep. 
869,  44:  1061 
Cited  in   Wiley  v.   Sinkler,   179  U.   S.  65,   45 

L.  ed,  88,  21  Sup.  Ct.  Rep.  17— Giles  y. 
Harris,  189  U.  S.  492,  47  L.  ed.  914,  23 
Sup.  Ct.  Rep.  639 — Battle  v.  Atkinson,  110 
Fed.  385. 


F/.  Proceedings  to  Remove, 
a.  In  General. 

256.  The  objection  of  multifariousness  or 
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misjoinder   is   not   available   to  defeat   the 

right  of  removal  from  a  state  to  a  Federal 

circuit  court  under    the    act  of  March   3, 

1875,  but   should   be   taken    by    demurrer, 

plea,  or  ansvi^er.    Barney  v.  Latham,  103  U. 

8.  205,  26:  514 

Cited  In  Fitcbett  v.  Blows,  20  C.   C.  A.  289, 

36  U.  S.  App.  597,  74  Fed.  50 — Demaresc  v. 

Holdeman,    157    Ind.    474,    62    N.    E.    17— 

Benson  y.  Keller,  37  Or.  127,  60  Pac.  918. 

257.  An  affidavit  for  the  removal  of  a 
cause  from  a  state  court  to  a  circuit  court, 
under  subdiv.  3,  §  639,  Rev.  Stat.,  which 
sufficiently  identified  the  suit,  although 
made  eleven  days  before  the  suit  was 
brought,  is  as  effective  for  the  purposes  of 
the  statute  as  if  made  after  the  suit  was 
brought.  Canal  &  C.  Streets  R.  Co.  v.  Hart, 
114  U.  S.  654,  5  Sup.  Ct.  Rep.  1127, 

29:  226 
Cited  In  Dunn  v.  Bnrlington,  C.  B.  &  N.  R.  Co. 
35  Minn.  83,  27  N.  W.  448. 

258.  That  a  defendant  who  removes  a 
cause  from  a  state  court  to  the  circuit 
court  of  the  United  States  is  described  in 
other  proceedings  as  residing  in  Massachu- 
setts does  not  prevent  his  showing  in  sup- 
port of  his  right  to  remove  a  case  that  he  is 
a  citizen  of  New  Hampshire.  Reynolds  v. 
Adden,  136  U.  S.  348,  10  Sup.  Ct.  Rep.  843, 

34:  360 

259.  A  mere  conditional  application  for 
removal  of  a  cause  from  a  state  court  to  a 
Federal  court — ^as,  an  application  to  the 
state  court  for  removal  m  case  the  court 
should  overrule  a  motion  to  dismiss  the 
cause  and  a  plea  in  abatement  filed  therein 
— is  not  sufficient.  Manning  v.  Amy,  140 
U.  S.  137,  11  Sup.  Ct.  Rep.  757,        35:  386 

260.  A  journal  entry  in  a  Federal  court, 
which  is  simply  a  finding  that  an  appli- 
cation for  removal  is  sufficient  and  entitles 
the  defendant  to  remove  the  cause,  is  not  an 
order  of  removal  which  will  oust  the  juris- 
diction of  the  state  court.  Pennsylvania  Co. 
V.  Bender,  148  U.  S.  255,  13  Sup.  Ct.  Rep. 
691,  37: 441 

261.  A  ruling  on  the  merits  instructing 
the  jury  to  return  a  verdict  in  favor  of  one 
defendant,  which  is  adverse  to  plaintiff  and 
without  his  assent,  when  made  on  the  trial 
after  the  right  to  a  removal  of  the  cause  to 
a  Federal  court  on  the  ground  that  such  de- 
fendant had  been  fraudulentlv  made  a  party 
in  order  to  prevent  removal  had  been  de- 
nied, cannot  operate  to  make  the  cause  then 
removable,  and  thereby  enable  the  other  de- 
fendants to  prevent  plaintiff  from  taking  a 
verdict  against  them.  Whitcomb  v.  Smith- 
son,  175  U.  S.  635,  20  Sup.  Ct.  Rep.  248, 

44:303 
Cited  In  McOllvray  v.  Knott,  179  U.  S.  680, 
45  L.  ed.  383,  21  Sap.  Ct.  Rep.  917 — Kansas 
City  Suburban  Belt  R.  Co.  v.  Herman,  187  U. 
8.  68,  47  L.  ed.  78,  23  Sup.  Ct.  Rep.  24— 
Alabama  6.  8.  R.  Co.  v.  Thompson,  200  U. 
S.  216,  50  L.  ed.  447,  26  Sup.  Ct.  Rep.  161 
Tamell  v.  Felton,  102  Fed.  370— Yarnell 
T.  Felfon.  104  Fed.  162 — Dougherty  v. 
Yflxoo  ft  M.  Valley  R.  Co.  58  C.  C.  A.  657, 
122  Fed.  211 — ^E.  A.  Holmes  &  Co.  v.  United 


States  F.  Ins.  Co.  142  Fed.  806 — Kansas 
City  Suburban  Belt  R.  Co.  v.  Herman,  64 
Kan.  549,  68  Pac.  46 — Howe  v.  Northern 
P.  R.  Co.  30  Wash.  576,  60  L.R.A.  953, 
70  Pac.  1100. 

262.  Where  a  cause  is  tried  in  a  state 
court,  and  judgment  rendered,  which  is  re- 
versed and  a  new  trial  granted,  and  a  peti- 
tion for  removal  to  the  circuit  court  filed,  a 
subsequent  rehearing  in  the  state  court,  and 
modification  of  judgment,  will  operate  as  a 
revocation  of  the  order  for  a  new  trial,  and 
take  the  case  out  from  under  the  petition 
for  removal.  Chicago  &,  N.  W.  R.  Co.  v. 
McKinley,  99  U.  S.  147,  25:  272 
Cited  in  Field  v.  Williams,  24  Fed.  514— Jack. 

son  V.  Gould,  74  Me.  574 — Metropolitan  L. 
Ins.  Co.  V.  Ethier,  44  Mich.  145,  6  N.  W. 
201. 

b.  For  Prejudice  and  Local  Influence. 

Prejudice  and  Local  Influence  as  Ground  for 

Removal,  see  supra,  IV.  d. 
Time  for  Removal  because    of,    see    infra, 

VII.  b. 
When  Removal  Complete,  see  infra,  419. 
Further  Proceedings  in  Federal  Court,  see 

infra,  426. 
See  also  infra,  293,  312. 

263.  In  order  to  remove  to  the  circuit 
court  a  case  from  a  state  court  on  account 
of  prejudice  or  local  influence,  the  circuit 
court  must  be  legally  satisfied  of  the  truth 
of  the  allegation  that,  from  prejudice  or 
local  influence,  the  defendant  will  not  be 
able  to  obtain  justice  in  the  state  court. 
A  formal  affidavit  of  mere  belief  is  not  suf- 
ficient. The  petition  for  removal  should 
state  facta  and  be  verified,  and  the  court 
mav  require  further  proof.  Re  Pennsyl- 
vania Co.  137  U.  S.  451,  11  Sup.  Ct.  Rep. 
141  34: 738 
Cited  In  Flsk   v.   Henarie,   142  U.    S.   467,   85 

L.  ed.  1083,  12  Sup.  Ct.  Rep.  207— Bellaire 
v.  Baltimore  &  O.  R.  Co.  146  U.  S.  118,  30 
L.  ed.  911,  13  Sup.  Ct.  Rep.  16— Re  Morri- 
son (Morrison  v.  District  Court)  147  U.  S, 
26,  37  L.  ed.  65,  13  Sup.  Ct.  Rep.  246— 
American  Constr.  Co.  v.  Jacksonville,  T.  & 
K.  W.  R.  Co.  148  U.  S.  379,  37  L.  ed.  489, 
13  Sup.  Ct.  Rep.  758 — Walcott  v.  Watson, 
46  Fed.  531 — Smith  v.  Crosby  Lumber  Co. 
46  Fed.  821 — Carpenter  v.  Chicago,  M.  & 
St.  P.  R.  Co.  47  Fed.  535 — Adelbert  Col- 
lege V.  Toledo,  W.  &  W.  R.  Co.  47  Fed.  843 
—Hall  v.  Chattanooga  Agri.  Works,  48  Fed. 
602 — Reeves  v.  Corning,  51  Fed.  776 — De- 
troit V.  Detroit  City  R.  Co.  54  Fed.  5 — 
Schwenk  v.  Strang,  8  C.  C.  A.  94,  19  U.  S. 
App.  300,  59  Fed.  211 — Patten  v.  Cllley,  62 
Fed,  497 — Herndon  v.  Southern  R.  Co.  73 
Fed.  308— Re  Foley,  76  Fed.  394 — Bonner 
V.  Melkle,  77  Fed.  487 — Tacoma  v.  Wright, 
84  Fed.  838 — Crotts  v.  Southern  R.  Co.  90 
Fed.  2 — Terre  Haute  v.  Evansville  &  T.  H. 
R.  Co.  106  Fed.  549 — Pennsylvania  Co.  v. 
Versten,  140  HI.  637,  15  L.R.A.  800,  30  N. 
E.  540 — Meyer  Bros.  Drug  Co.  v.  Malm,  47 
Kan.  764,  28  Pac.  1011 — Lawson  v.  Rich- 
mond &  D.  R.  Co.  112  N.  C.  396,  17  S.  E. 
169 — Tucker  v.  Inter-States  Life  Asso.  112 
N.  C.  797,  17  S.  E.  532— Beach  v.  Southern 
R.  Co.  131  N.  C.  401,  42  S.  E.  856. 

264.  Removal  on  the  ground  of  prejudice 
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or  local  influence  will  be  granted  only  where 
the  circuit  court  is  legally  satistied,  by 
proof  suitable  to  the  nature  of  the  case, 
of  the  truth  of  the  allegation  that,  by  rea- 
son of  those  causes,  the  defendant  will  not 
be  able  to  obtain  justice  in  the  state  courts. 
Fisk  V.  Henarie,  142  U.  ».  459,  12  Sup.  Ct. 
Rep.  207,  35:  1080 

o.  In  Criminal  Cases, 

Time  for  Removal,  see  infra,  348. 
When  Removal  Complete,  see  infra,  418. 
See  also  supra,  8;  infra,  284. 


265.  Under  U.  S.  Kev.  Stat, 
Comp.  Stat.  1901,  p.  521,  the 
criminal  prosecution  from  the 
the  circuit  court  takes  place 
order  from  the  circuit  court. 
Paul,  148  U.  S.  107,  13  Sup. 


§  643,  U.  S. 

removal  of  a 

state  court  to 

without  any 

Virginia  v. 

Ct.  Rep.  536, 

37:  386 


d.  Pleadings  and  Record, 

1,  In  General, 

Time   for  Filing  Petition,  see   infra,  VII. 
Further  Proceedings  in  State  Court  after 

Denial    of    Petition,    see    infra,    451- 

453. 
Further  Proceedings  in  State  Court  after 

Granting  of  Petition,   see   infra,   454- 

461. 
Waiver  of  Right  to  Remove  by  Omitting 

to   File  Petition,  see  supra,   21. 
Filing  of   Petition  as   Removal,  see  infra, 

404-412,  414-417. 
Remanding  Case  where  Petition  shows  Re- 
moval Improper,  see  infra,  479. 
Estoppel    by    Statements    in    Petition,    see 

Estoppel,  4. 
See  also  supra,  52;  infra,  480. 

266.  The  failure  to  file  the  transcript  of 
record  in  the  Federal  circuit  court  on  the 
first  day  of  the  term,  as  required  by  the 
removal  act  of  March  3,  1875,  does  not  de- 
prive that  court  of  jurisdiction  if  caused  by 
the  failure  of  the  clerk  of  the  state  court. 
Meyer  v.  Delaware  R.  Constr.  Co.  (Removal 
Cases),  100  U.  S.  457,  25:593 
Distino^i^^cd  in  McLean  v.   St.   Paul  &  C.  R. 

Co.    17    Blatcbf.   367,    Fed.   Cas.    No.   8,893. 

Cited  in  St.  Paul  ft  C.  R.  Co.  v.  McLean,  65 
How.  Pr.  456. 

267.  A  petition  for  removal,  filed  in  the 
state  court,  forms  part  of  the  record  in 
the  circuit  court.  Carson  v.  Dunham,  121 
U.  S.  421,  7  Sup.  Ct.  Rep.  1030,  80:  992 
Cited  in  State  ex  rel.  Tillman  v.  Coosaw  Min. 

Co.   45   Fed.  809 — Randall  v.  New  England 
Order  of 'Protection,  118  Fed.  783. 

268.  The  presentation  of  the  petition  to 
a  judge  of  the  state  court  at  chambers,  and 
the  filing  of  the  petition  in  the  state  court, 
satisfy  the  statutory  requirements  respect- 
ing the  removal  of  a  cause  from  the  state 
to  a  Federal  circuit  court.     Remington  v. 


Central  P.  R.  Co.  198  U.  S.  95,  25  Sup. 
Ct.  Rep.  577,  49:  959 

Cited  Id  Groton  Bridge  ft  Mfg.  Co.  v.  American 

Bridge  Co.    137   Fed.  289— Mays  v.   Newlln, 

143  Fed.  576. 

269.  The  case  as  made  by  the  complaint, 
and  as  it  stood  at  the  time  of  the  petition 
for  removal,  is  the  test  of  the  right  to  re- 
move the  suit  from  a  state  to  a  Federal 
court.  Graves  v.  Corbin,  132  U.  S.  571, 
10  Sup.  Ct.  Rep.  196,  33:462 
Cited  in   I^ulsville  ft  N.  R.  Co.  v.  Wangelln, 

132  U.  S.  603,  33  L.  ed.  476,  10  Sup.  CL 
Rep.  203 — Torrence  v.  Shedd,  144  U.  S. 
530,  86  L.  ed.  531,  12  Sup.  Ct.  Rep.  726 — 
Bellaire  v.  Baltimore  ft  O.  R.  Co.  146  U.  S. 
119,  36  L.  ed.  911,  13  Sup.  Ct.  Rep.  16 — 
Virginia  v.  Paul,  148  U.  S.  122,  37  L.  ed. 
392,  18  Sup.  Ct.  Rep.  536 — Rosenthal  r. 
Coates,  148  U.  S.  147,  37  L.  ed.  401,  13  Sup. 
Ct.  Rep.  576 — Merchants'  Cotton  Press  ft 
Storage  Co.  v.  Insurance  Co.  of  N.  A.  151  U. 
S.  384,  38  L.  ed.  204,  4  Inters.  Com.  Rep.  506. 
14  Sup.  Ct.  Rep.  367 — Missouri  P.  R.  Co. 
V.  Fitzgerald,  160  U.  S.  582,  40  L.  ed.  542, 
16  Sup.  Ct.  Rep.  389 — Great  Southern  Fire 
Proof  Hotel  Co.  v.  Jones,  177  U.  S.  454,  44 
L.  ed.  844,  20  Sup.  Ct.  Rep.  690 — Re  San 
Antonia  ft  A.  P.  R.  Co.  44  Fed.  145 — La- 
Montague  v.  T.  W.  Harvey  Lumber  Co.  44 
Fed.  647 — Fitzgerald  v.  Missouri  P.  R.  Co. 
45  Fed.  814 — Wilder  v.  Virginia,  T.  ft  C. 
Steel  ft  I.  Co.  46  Fed.  681 — Stephens  v.  St. 
Louis  ft  S.  F.  R.  Co.  14  L.R.A.  187,  47  Fed. 
532 — Insurance  Co.  of  N.  A.  v.  Delaware  Mut. 
Ins.  Co.  60  Fed.  257 — Indiana  v.  ToUeston 
Club,  63  Fed.  19 — Southern  Exp.  Co.  v. 
Todd,  6  C.  C.  A.  434,  12  U.  8.  App.  351,  56 
Fed.  105 — Craswell  v.  Belanger,  6  C.  C.  A. 
3,  15  U.  S.  App.  104,  56  Fed.  530 — Grand 
Trunk  R.  Co.  v.  Twltchell,  8  C.  C.  A.  240, 
21  U.  S.  App.  45,  69  Fed.  730~Lake  Street 
Elev.  R.  Co.  V.  Farmers'  Loan  ft  T.  Co.  23 
C.  C.  A.  451,  46  U.  S.  App.  630,  77  Fed. 
771 — Dexter,  H.  ft  Co.  v.  Sayward,  84  Fed. 
299 — Deere,  W.  ft  Co.  v.  Chicago,  M.  ft  St. 
P.  Ry.  Co.  85  Fed.  881 — Alkire  Grocery  Co.  ▼. 
Richesin,  91  Fed.  84 — Murphy  v.  Payette 
Alluvial  Gold  Co.  98  Fed.  322 — Colburn  v. 
Hill,  41  C.  C.  A.  472,  101  Fed.  505— Smed- 
ley  V.  Smedley,  110  Fed.  258 — Mac  Gmmsa 
V.  Boston  ft  M.  CoDSol.  Copper  ft  Silver  Min. 
Co.  55  C.  C.  A.  652,  119  Fed.  101 — Doane 
V.  Corbin,  44  111.  App.  464 — Flower  v.  Bev- 
eridge,  58  111.  App.  432 — Duncan  v.  St.  Louis, 
I.  M.  ft  S.  R.  Co.  49  La.  Ann.  1702,  22  Sa 
924. 

Parties  required  to  unite  in  petition. 

270.  Under  the  first  clause  of  §2  of  the 
act  of  1875,  all  of  the  plaintiffs,  if  there 
are  more  than  one,  or  all  the  defendants, 
if  there  are  more  than  one,  must,  in  order 
to  remove  the  suit,  unite  in  the  petition 
therefor.  Wilson  v.  Oswego  Twp.  151  U. 
S.  56,  14  Sup.  Ct.  Rep.  259,  38:  70 
Cited   in    Yarnell    v.    Felton,    102    Fed.    370 — 

Yarnell  v.  Felton,  104  Fed.  162 — Huntington 
V.  Pinney,  126  Fed.  238. 

271.  All  the  defendants  must  unite  in  a 
petition  for  the  removal  to  a  Federal  court, 
under  the  act  of  Congress  of  March  3,  1887, 
as  corrected  by  the  act  of  August  13,  1888, 
of  a  cause  arising  under  the  Constitution 
and  laws  of  the  United  States,  where  a 
joint  cause  of  action  is  alleged  against  all 
the  defendants  for  causing  the  death  of  a 
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person.    Chicago,  R.  I.  &  P.  R.  Co.  v.  Mar- 
tin, 178  U.  S.  245,  20  Sup.  Ct.  Rep.  854, 

44:  1055 
died  In  Chesapeake  &  O.  R.  Co.  y.  Dixon,  179 
U.  S.  140,  45  L.  ed.  125,  21  Sup.  Ct.  Kep. 
67 — Gableman  r.  Peoria.  D.  &  E.  R.  Co.  179 
U.  8.  337,  45  L  .ed.  222,  21  Sup.  Ct.  Rep. 
171 — Cochran  ▼.  Montgomery  County,  190 
U.  8.  270,  50  L.  ed-  187,  26  Sup.  Ct.  Rep.  58 
— ^Yamell  v.  Felton,  102  Fed.  370 — Marrs 
▼.  Felton,  102  Fed.  780 — Yarnell  v.  Felton, 
104  Fed.  162 — Charmaa  t.  Lake  Erie  ft  W. 
R.  Co.  105  Fed.  454 — Smedley  v.  Smedley, 
110  Fed.  258 — Scott  y.  Choctaw,  O.  &  G.  U. 
Co.  112  Fed.  182 — German  Say.  ft  L.  Soc. 
T.  Dormltzer,  53  C.  C.  A.  641,  116  Fed.  473 
^Miller  v.  Le  Mars  Nat.  Bank,  116  Fed. 
652 — Dougherty  y.  Yazoo  ft  M.  Valley  R.  Co. 
58  C.  C.  A.  653,  122  Fed.  207 — Boatner  y. 
American  Exp.  Co.  122  Fed.  718 — Miller  y. 
Clifford,  5  L.R.A.(N.8.)  63,  67  C.  C.  A.  58, 
133  Fed.  886 — MarUn  y.  St.  Louis  S.  W.  R. 
Co.  134  Fed.  135 — Dayenport  y.  Southern 
R.  Co.  68  C.  C.  A.  447,  135  Fed.  963— 
New  England  Waterworks  Co.  y.  Farmers' 
Loan  ft  T.  Co.  69  C.  C.  A.  801,  136  Fed.  525 
— Heffelfinger  y.  Choctaw,  O.  ft  G.  R.  Co. 
140  Fed.  78 — Blackburn  y.  Blackburn,  142 
Fed.  903 — Southern  R.  Co.  y.  Thomason,  77 
C.  C.  A.  173,  146  Fed.  975 — Pendleton  y. 
Lati,  78  Miss.  333,  51  L.R.A.  652,  29  So. 
164— Gulf,  C.  ft  8.  F.  R.  Co.  y.  Wilder,  88 
Tex.  Cly.  App.  76,  76  S.  W.  646. 

272.  When  the  application  for  removal 
rests  upon  the  ground  that  the  action  is 
one  arising  under  the  Constitution,  laws, 
or  treaties  of  the  United  States,  all  the 
defendants  must  unite  in  the  application  for 
removal.  Gableman  v.  Peoria,  D.  &  E.  R. 
C6.  179  U.  S.  335,  21  Sup.  Ct.  Rep.  171, 

45:220 
Cited  in  Cochran  v.  Montgomery  County,  199 
U.  8.  270,  50  L.  ed.  187,  26  Sup.  Ct.  Rep. 
5S— Miller  y.  Le  Mars  Nat  Bank,  116  Fed. 
653 — Miller  y.  Clifford,  5  L.R.A.(N.S.)  63, 
67  C.  C.  A.  58,  133  Fed.  886 — Blackburn  v. 
Blackburn,  142  Fed.  903. 

Svfllclency  of  petition  and  record. 

273.  The  sufficiency  of  the  case  made  for 
a  removal  of  a  cause  from  a  state  to  a 
Federal  circuit  court  under  the  act  of  March 
3,  1875,  is  not  affected  because  the  peti- 
tion states  that  the  removal  is  desired 
pursuant  to  a  prior  statute.  Canal  &  C. 
StreeU  R.  Co.  v.  Hart,  114  U.  S.  654,  5 
Sup.  Ct.  Rep.  1127,  29:  226 

274.  A  state  court  cannot  disregard  the 
right  of  removal  upon  the  ground  simply 
that  the  averments  of  the  petition  are  in- 
sufficient or  too  vague  to  justify  a  court 
of  eqyity  in  granting  the  relief  asked,  where 
the  suit  in  its  general  nature  is  one  of 
which  the  circuit  court  of  the  United  States 
eould  rightfully  take  cognizance.  Marshall 
T.  Holmes,  141  U.  S.  589,  12  Sup.  Ct.  Rep. 
62,  35: 870 
Cited  ia  Groton  Bridge  &  Mfg.  Co.  v.  American 

Bridge  Co.  137  Fed.  289. 

275.  Where  no  objection  was  made  in  the 
state  court  on  account  of  the  petition  not 
being  signed,  the  objection  comes  too  late 


in  the  circuit  court.    Meyer  v.  Delaware  R. 

Constr.  Co.  (Removal  Cases)  100  U.  S.  457, 

25:  593 

Cited  In  Canal  &  C.  Streets  R.  Co.  v.  Hart, 
114  U.  S.  660,  29  L.  ed.  228,  5  Sup.  Ct.  Rep. 
1127 — Cooke  v.  Sellgman,  17  Blatchf.  457, 
7  Fed.  267— Smith  y.  Horton,  7  Fed.  271— 
Deford  v.  Mehaffy,  13  Fed.  487 — Howard  v. 
Gold  Reefs,  102  Fed.  657 — Johnson  y.  Brew- 
ers' F.  Ins.  Co.  51   Wis.  580,  9  N.  W.  657. 

276.  A  petition  showing  a  right  to  remov- 
al, signed  by  plaintiff's  attorneys,  and  not 
sworn  to,  but  accompanied  by  an  affidavit, 
by  the  plaintiff,  made  prior  to  the  com- 
mencement of  the  suit,  will  sustain  a  re- 
moval of  the  cause,  the  affidavit  being  suffi- 
cient under  Rev.  Stat.  §  639,  and  the  ab- 
sence of  an  oath  to  the  petition  being  an 
informality  which  the  defendant  waived  b^ 
not  taking  the  objection  on  a  motion  to  re- 
mand. Canal  &  C.  Streets  R.  Co.  v.  Hart, 
114  U.  8.  654,  5  Sup.  Ct.  Rep.   1127, 

29:  226 
Oitedtin  Dunn  v.  Burlington,  C.  R.  ft  N.  R.  Co. 
85  Minn.  83,  27  N.  W.  448. 

277.  Where  a  suit  was  brought  in  a  court 
of  New  York  against  a  corporation  of  that 
state,  upon  a  judgment  recovered  in  the 
circuit  court  of  the  United  States  for  the 
northern  district  of  Ohio,  in  a  petition  for 
removal,  on  the  ground  that  a  question  was 
presented  under  the  laws  of  the  United 
States,  merely  alleging  that  the  defendant 
was  not  an  inhabitant  of  Ohio,  and  was  not 
found  there,  and  was  not  personally  served 
with  process  by  itself  or  its  officers,  was 
not  sufficient  to  raise  a  defense,  under  Rev. 
Stat.  §  739,  of  want  of  jurisdiction  in  the 
circuit  court,  without  also  negativing  serv- 
ice of  process  on  an  agent  of  the  defendant 
in  Ohio,  and  the  actual  appearance  of  the 
defendant  to  the  suit.  Provident  Sav.  Life 
Assur.  Soc.  V.  Ford,  114  U.  S.  635,  5  Sup. 
Ct.  Rep.  1104,  29:  261 

278.  A  petition  is  not  insufficient  to  jus- 
tify the  removal  of  a  cause  from  a  state 
court  to  a  Federal  circuit  court  because 
the  allegation  that  the  time  had  not  ar- 
rived at  which  the  defendant  was  required 
to  answer  'or  plead  is  an  allegation  of  a 
conclusion  of  law.  Remington  v.  Centra] 
P.  R.  Co.  198  U.  8.  95,  25  Sup.  Ct.  Rep.  577, 

49:  959 

279.  A  cause  cannot  be  removed  from  a 
state  to  a  Federal  court  on  a  record  which 
presents  only  a  fragment  of  the  cause,  un- 
intelligible except  by  reference  to  other 
matters  not  sent  up  by  the  state  court, 
and  through  explanations  of  counsel.  West 
V.  Aurora,  6  Wall.  139,  18:  819 

How  right  of  remoTal  shown. 

280.  The  right  of  removal  of  a  suit  from 
a  state  to  a  Federal  court  is  statutory.  A 
party  must  show  upon  the  record  that  his 
case  comes  within  the  statute.  Phoenix  Ins. 
Ca  V.  Pechner,  95  U.  8.  183,  24:  427 
Cited  in   Merchants*   Nat.   Bank   v.   Brown,   4 

Woods,  264,  17  Fed.  162 — Monroe  v.  William- 
son, 81  Fed.  984 — Dexter  H.  &  Co.  v.  Say- 
ward,  84  Fed.  299 — Dalton  y.  Milwaukee  Me- 
chanics' Ins.  Co.  118  Fed.  877 — Stix  v.  Keith, 
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90  Ala.  124,  7  So.  423— Jackson  v.  Gould,  74 
Me.  571 — Dunn  v.  Burlington,  C.  R.  &  N.  R. 
Co.  35  Minn.  83,  27  N.  W.  448— Illinois  C. 
R.  Co.  T.  Le  Blanc,  74  Miss.  641,  21  So.  748 
— National  Union  Bank  v.  Dodge,  42  N.  J. 
L.  318. 

281.  A  Federal  circuit  court  is  not  bound 
to  take  jurisdiction  of  a  suit  to  be  re- 
moved from  a  state  court  until,  in  some 
form,  its  jurisdiction  is  made  to  appear  oi 
record.  America  Bible  Soc.  v.  Grove,  101 
U.  S.  610,  25:  847 
Cited  in  Mackcy  v.   Mallory,   61   How.  Pr.  33 

—White  V.  Holt,  20  W.  Va.  808. 

282.  A  state  court  is  not  bound  to  sur- 
render its  jurisdiction  of  a  suit  on  a  peti- 
tion for  removal  until  a  case  has  been  made 
which,  on  its  face,  shows  that  the  petitioner 
has  a  right  to  the  transfer,  yulee  v. 
Vose,  99  U.  S.  539,  25:  355 
Gregory  v.  Hartley,  113  U.  S.  742,  5  Sup- 

Ct.  Rep.  743,  28:  1150 

Crehore  v.  Ohio  &  M.  R.  Co.  131  U.  S.  240, 
9   Sup.  Ct.  Rep.  692,  33:  144 

Stone  v.  South  Carolina,    117    U.    S.    430, 
6  Sup.  Ct.  Rep.  799,  29:  962 

Meyer  v.  Delaware  R.  Constr.  Co.  100  U.  S. 
457,  25:  593 

Cited  in  Baltimore  &  O.  R.  Co.  v.  Koontz,  104 
U.  S.  14,  26  L.  ed.  645 — Chesapeake  &  O. 
n.  Co.  V.  White,  111  U.  S.  137.  28  L.  ed. 
379,  4  Sup.  Ct.  Rep.  353— Stone  v.  South 
Carolina.  117  U.  S.  432,  29  L.  ed.  962,  6 
Sup.  Ct.  Rep.  799 — Pennsylvania  Co.  v.  Bend- 
er, 148  U.  S.  258,  37  L.  ed.  442,  13  Sup.  Ct. 
Rep.  591 — Madlsonville  Traction  Co.  v.  St. 
Bernard  Min.  Co.  196  U.  S.  245.  49  L.  ed.  465, 
25  Sup.  Ct.  Rep.  251 — Re  Bamesville  &  M. 
R.  Co.  2  McCrary,  219,  4  Fed.  13— Mer- 
chants' Bank  v.  Brown,  4  Woods,  265, 17  Fed. 
162 — Torrent  v.  S.  K.  Martin  Lumber  Co. 
37  Fed.  729 — Brown  v.  Murray  Nelson  &  Co. 
43  Fed.  615 — ^Lake  Street  Elev.  R.  Co.  v. 
Farmers'  Loan  &  T.  Co.  23  C.  C.  A.  453,  46 
U.  S.  App.  630,  77  Fed.  773 — Monroe  v.  Wil- 
liamson. 81  Fed.  984 — Mecke  v.  Valley  Town 
Mineral  Co.  89  Fed.  211 — Hickman  v.  Mis- 
souri, K.  &  T.  R.  Co.  97  Fed.  120 — Home 
Ins.  Co.  V.  Virginia-Carolina  Chemical  Co.  109 
Fed.  689 — Coker  v.  Monaghan  Mills,  110  Fed. 
806 — Ashe  v.  Union  Cent.  L.  Ins.  Co.  115 
Fed.  235 — Dalton  y.  Milwaukee  Mechanics* 
Ins.  Co.  118  Fed.  881 — North  American 
Transp.  &  Trading  Co.  t.  Howells,  58  C.  C. 
A.  446,  121  Fed.  698— Stix  v.  Keith,  90  Ala. 
124,  7  So.  423 — Southern  P.  R.  Co.  v.  Su- 
perior Court.  63  Cal.  612 — Knott  v.  McGll- 
oray,  124  Cal.  131,  56  Pac.  789— Miller  v. 
Sunde.  1  N.  D.  3,  44  N.  W.  301— North  Amer- 
ican Loan  &  T.  Co.  v.  Colonial  &  U.  S.  Mortg. 
Co.  3  S.  D.  594.  54  N.  W.  659— Hayes  v. 
Todd,  34  Fla.  240,  15  So.  752— Angler  v.  East 
Tennessee.  V.  &  G.  R.  Co.  74  Ga.  637 — 
Stelner  v.  Mathewson,  77  Ga.  659 — Western 
U.  Teleg.  Co.  v.  Griffith,  104  Ga.  57.  30  S.  B. 
420 — Southern  R.  Co.  v.  Hudglns,  107  Ga. 
337,  33  S.  E.  442 — Green  v.  Heaston,  154 
Ind.  128,  56  N.  E.  87 — Pennsylvania  Co.  v 
Leeman,  160  Ind.  19,  66  N.  B.  48 — Bixby  v. 
Blair,  56  Iowa,  420,  9  N.  W.  318— Chambers 
V.  Illinois  C.  R.  Co.  104  Iowa.  230,  73  N.  W. 
593 — Larson  v.  Cox,  39  Kan.  032,  18  Pac. 
892 — ^Duncan  v.  St.  Louis,  I.  M.  &  S.  R.  Co. 
49  La.  Ann.  1702,  22  So.  924 — Craven  v. 
Turner,  82  Me.  386.  19  Atl.  864 — Amy  v. 
Manning,  144  Mass.  154,  10  N.  E.  737 — Dunn 
V.  Burlington,  C.  R.  &  N.  R.  Co.  35  Minn.  7,8, 
27   N.    W.   448— Roberts   v.    Chicago,    St.    P. 


M.  &  O.  R.  Co.  48  Minn.  529,  51  N.  W.  478-r 
Hickman  v.  Missouri,  K.  &  T.  R.  Co.  151  Mo. 
654,  52  S.  W.  351 — Stuart  v.  Bank  of  Staple- 
hurst,  57  Neb.  576,  78  N.  W.  298 — Nation- 
al Docks  &  N.  J.  Junction  Connecting  R.  Co. 
V.  Pennsylvania  R.  Co.  52  N.  J.  Eq.  60,  28 
Atl.  71 — National  Union  Bank  v.  Dodge.  42 
N.  J.  L.  318 — Winslow  v.  Collins,  110  N.  C. 
121,  14  S.  E.  512 — I^iwson  v.  Richmond  &  D. 
R.  Co.  112  N.  C.  400,  17  S.  E.  169— Baird 
V.  Richmond  &  D.  R.  Co.  113  N.  C.  608,  18 
S.  E.  698 — Howard  v.  Southern  R.  Co.  122 
N.  C.  952.  29  S.  E.  778— Debnam  v.  Southern 
Bell  Telcph.  &  Teleg.  Co.  126  N.  C.  837.  65 
L.R.A.  918,  36  S.  E.  269 — Beach  v.  Southern 
R.  Co.  131  N.  C.  399,  42  S.  E.  856— North 
Carolina  Corporation  Commission  v.  Southern 
R.  Co.  135  N.  C.  89,  47  S.  E.  229— Koshland 
V.  National  Ins.  Co.  31  Or.  208,  49  Pac.  845 
— Com.  ex  rel.  Kirkpa trick  v.  Western  U. 
Teleg.  Co.  1  Dauphin  Co.  Rep.  143 — Calvert 
V.  Southern  R.  Co.  64  S.  C.  149,  41  S.  E.  963 
— Chesapeake,  O.  &  S.  W.  R.  Co.  v.  Hen- 
dricks, 88  Tenn.  714,  13  S.  W.  696— Texas 
&  P.  R.  Co.  V.  McAllister,  59  Tex.  356 — 
Blum  V.  Thomas,  60  Tex.  161 — Texas  &  P. 
R.  Co.  V.  Bloom,  85  Tex.  284,  20  S.  W.  133 
— Guarantee  Co.  v.  First  Nat.  Bank,  95  Va. 
486,  28  S.  B.  909 — White  v.  Holt,  20  W. 
Va.  810 — Johnson  v.  Brewers'  F.  Ins.  Co.  51 
Wis.  576,  8  N.  W^  297— Northern  P.  R,  Co. 
V.  McMullen,  86  Wis.  507,  56  N.  W.  629. 

283.  If,  upon  the  face  of  the  record,  in- 
cluding the  petition  for  removal,  a ,  suit 
does  not  appear  to  be  a  removable  one, 
then  the  state  court  is  not  bound  to  sur- 
render its  jurisdiction,  and  may  proceed 
as  if  no  application  for  removal  had  been 
made.  Madisonville  Traction  Co.  v.  fc>t. 
Bernard  Min.  Co.  196  U.  S.  239,  25  Sup.  Ct. 
Rep.  251,  49:462 
Cited  in  Mays  v.  Newlln,  143  Fed.  TiTO — Helena 

Power  Transmission  Co.  v.  Sprat  t,  146  Fed. 
313. 

284.  In  case  of  removal  of  a  criminal 
prosecution  from  the  state  courts,  the  juris- 
diction of  the  United  States  circuit  court 
depends  upon  the  statements  in  the  peti- 
tion for  removal,  verified  by  the  oath  of  the 
petitioner.  Virginia  v.  Paul,  148  U.  S.  107, 
13   Sup:   Ct.   Rep.   536,  37:  386 

285.  Jurisdiction  of  a  circuit  court  oi 
the  United  States  on  removal  depends  on 
plaintiff's  statement  of  his  own  claim. 
Mountain  View  Min.  &  Mill.  Co.  v.  McFad- 
den,  180  U.  S.  533,  21  Sup.  Ct.  Rep.  488, 

45:  656 

286.  An  answer  filed  after  removal  may, 
for  purposes  of  jurisdiction,  be  treated 
as  an  amendment  to  the  petition  for  re- 
moval, where  it  sets  forth  the  facts  from 
which  the  conclusions  there  stated  were 
drawn.  Carson  v.  Dunham^  121  U.  S.  421, 
7  Sup.  Ct.  Rep.  1030,  30:  992 

Determination  of  issue  of  remoTal. 

287.  A  state  court  is  at  liberty  to  de- 
termine for  itself  whether,  on  the  face  of 
the  record,  a  removal  has  been  effected  by 
the  filing  of  the  petition  therefor.  Stone 
V.  South  Carolina,  117  U.  S.  430,  6  Sup. 
Ct.  Rep.  799,  29:962 
Diiitinguiahed  in  Brown  v.  Murray  Nelson  &  Co 

43  Fed.  615. 

Cited  In   Shedd  v.   Fuller,   36   Fed.   609— WU- 
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Hams  T.  MaasacliusettB  Ben.  Asao.  47  Fed. 
534 — Stelner  r.  Mathewson,  77  Ga.  65Q — 
Larson  v.  Cox,  39  Kan.  632,  18  Pac.  892 — 
United  States  Mortg.  Co.  y.  McClure,  42  Or. 
196.  70  Pac.  643 — Texas  &  P.  R.  Co.  v. 
Bloom,  85  Tex.  284,  20  S.  W.  133. 


.  A  state  court  is  at  liberty  to  decide 
tlie  pure  question  of  law  whether,  admit- 
ting the  facts  stated  in  a  petition  for 
removal  for'  prejudice  or  local  influence  to 
be  true,  the  petitioner  is  entitled  to  remov- 
al. Burlington,  C.  R.  &  N.  R.  Co.  v.  Dunn, 
122   U.  S.  513,  7  Sup.  Ct.  Rep.  1262, 

30:  1159 
CiUd  In  Beadleston  t.  Harpendlng.  32  Fed.  644 
— ^Walker  t.  O'Nell,  38  Fed.  375 — Springer 
▼.  Howes,  69  Fed.  850— Stix  v.  Keith,  90  Ala. 
124,  7  So.  423 — Colorado  Fuel  &  Iron  Co.  v. 
Four  Mill  R.  Co.  29  Colo.  93,  66  Pac.  902 
— ^Farmers*  Loan  &  T.  Co.  ▼.  Lake  Street 
Eler.  R.  Co.  68  111.  App.  669 — Stuart  t.  Bank 
of  Staplehurst,  57  Neb.  576,  78  N.  W.  298 
— Winslow  T.  Collins,  110  N.  C.  121,  14  S. 
E.  512 — Springs  y.  Southern  B.  Co.  130  N. 
C.  198,  41  S.  E.  100. 

289.  All  issues  of  fact  made  on  the  peti- 
tion for  remoTal  must  be  tried  in  the  circuit 
eoart;  but  the  state  court  is  at  liberty  to 
determine  for  itself  whether,  on  the  face  of 
the  record,  a  removal  has  been  effected. 
Stone  V.  South  Carolina,  117  U.  S.  430, 
6  Sup.  Ct.  Rep.  799,  29:  962 
died  In  Crehore  v.  Ohio  ft  M.  R.  Co.  131  U.  S. 

244.  33  L.  ed.  145,  9  Sup.  Ct.  Rep.  692— 
Smith  T.  Chicago,  B.  ft  Q.  R.  Co.  80  Fed. 
723 — ^Walker  t.  O'Neill,  38  Fed.  375 — Boat- 
men's Bank  v.  Fritzlen,  68  C.  C.  A.  291,  135 
Fed.  653 — Coeur  D*Alene  R.  ft  Nav.  Co.  v. 
SpaldlDg,  6  Idaho,  102,  53  Pac.  107 — Crayen 
y.  Turner,  82  Me.  386,  19  Atl.  864^-Amy  v. 
Manning,  144  Mass.  154,  10  N.  E.  737— 
Com.  ex  rel.  Klrkpatrlck  y.  Western  U.  Teleg. 
Co.  1  Danphin  Co.  Rep.  143 — Chesapeake,  O. 
ft  S.  W.  R.  Co.  y.  Hendricks,  88  Tenn.  714, 
13   S.   W.   696. 

290.  All  issues  of  fact  raised  upon  a  peti- 
tion for  removal  must  be  tried  in  the  cir- 
cuit court.  Carson  y.  Dunham,  121  IJ.  S. 
421,  7  Sup.  Ct.  Rep.  1030,  30:  992 
Kansas  City,  Ft.  S.  ft  M.  R.  Co.  v.  Daufifli- 

try,  138  XJ,  S.  298,  11  Sup.  Ct.  Rep.  306, 

34:  963 

Kansas  City  Suburban  Belt  R.  Co.  v.  Her- 
man, 187  U.  S.  63,  23  Sup.  Ct.  Rep.  24, 

47:76 

Crehore  v.  Ohio  ft  M.  R.  Co.  131  U.  S. 
240.  9  Sup.  Ct.  Rep.  692,  33:  144 

Cited  in  Burlington,  C.  R.  ft  N.  R.  Co.  y.  Dnnn, 
122  U.  S.  516,  30  L.  ed.  1160,  7  Sup.  Ct.  Rep. 
1262 — Kansas  City,  Ft.  S.  ft  M.  R.  Co.  v. 
Daughtry.  138  U.  S.  303,  34  L.  ed.  964,  11 
Sup.  Ct.  Rep.  306 — Dow  y.  Bradstreet  Co.  46 
Fed.  828 — Sinclair  y.  Pierce,  50  Fed.  852 — 
Arrowsonith  y.  Nashyille  ft  D.  R.  Co.  57  Fed. 
170 — Postal  Teleg.  Cable  Co.  y.  Southern  R. 
Co.  88  Fed.  805 — Ashe  y.  Union  Cent.  L.  Ins. 
Co.  115  Fed.  235 — ^Woodson  County  y.  To- 
ronto Bank,  128  Fed.  159 — Southern  R.  Co. 
T.  Hudglns.  107  Ga.  337,  33  S.  E.  442— 
Crayen  y.  Turner,  82  Me.  386,  19  Atl.  864 — 
Carson  y.  Dunham.  149  Mass.  52,  3  L.R.A. 
205,  14  Am.  St.  Rep.  397,  20  N.  E.  312— 
Hemdon  y.  Lancashire  Ins.  Co.  (Herndon  y. 
JEtna  F.  Ins.  Co.)  107  N.  C.  193,  10  L.R.A. 
54,  12  8.  E.  240 — Blackwell  y.  Lynchburg 
ft  D.  R.  Co.  107  N.  C.  219,  12  8.  E.  133— 


Beach  y.  Southern  R.  Co.  131  N.  C.  399,  42 
S.  E.  856 — Northern  P.  R.  Co.  v.  McMullen. 
86  Wis.  507,  56  N.  W.  629. 

291.  The  <juestion  of  fact  as  to  existence 
of  citizenship  justifying  removal  can  be 
tried  only  in  the  Federal  court,  and  the 
state  court  canpot  retain  jurisdiction  after 
filing  of  petition,  where  such  issue  of  fact 
is  involved.  Carson  v.  Hyatt,  118  U.  S. 
279,  6  Sup.  Ct.  Rep.  1050,  30:  167 
died  in  Carson  y.  Hyatt,  118  U.  S.  279,  30  L. 

ed.  167,  6  Sup.  Ct.  Rep.  1050 — Carson  y. 
Dunham,  121  U.  S.  424,  30  L.  ed.  993,  7  Sup. 
Ct.  Rep.  1030 — Burlington,  C.  R.  ft  N.  R.  Co. 
y.  Dunn,  122  U.  S.  515.  30  L.  ed.  1160,  7 
Sup.  Ct.  Rep.  1262 — Crehore  v.  Ohio  ft  M.  R. 
Co.  131  U.  S.  244,  33  L.  ed.  145,  9  Sup. 
Ct.  Rep.  692 — Kansas  City,  Ft.  S.  ft  M.  R. 
Co.  y.  Daughtry,  138  U.  S.  303,  34  L.  ed.  964, 
11  Sup.  Ct.  Rep.  306 — Covert  v.  Waldron,  33 
Fed.  312 — ^Dow  v.  Bradstreet  Co.  46  Fed. 
828 — Powers  v.  Chesapeake  ft  O.  R.  Co.  65 
Fed.  132 — Dexter  H.  ft  Co.  v.  Say  ward,  84 
Fed.  299 — Postal  Teleg.  Cable  Co.  v.  South- 
em  R.  Co.  88  Fed.  805— Ashe  v.  Union  Cent 
L.  Ins.  Co.  115  Fed.  235— Miller  v.  Sunde. 
1  N.  D.  3,  44  N.  W.  301— Southern  R.  Co. 
y.  Hudgines,  107  6a.  337,  33  S.  B.  442 — 
Craven  v.  Turner,  82  Me.  386,  19  Atl.  864 — 
Amy  v.  Manning,  144  Mass.  154,  10  N.  E. 
737 — Carson  v.  Dunham,  149  Mass.  55,  3 
L.R.A.  205,  14  Am.  St.  Rep.  397,  20  N.  E. 
312 — Hickman  v.  Missouri,  K.  ft  T.  R.  Co. 
151  Mo.  656,  52  S.  W.  351 — Stuart  v.  Bank 
of  Staplehurst,  57  Neb.  576,  78  N.  W.  298— 
Howard  v.  Southern  R.  Co.  122  N.  C.  953, 
29  S.  B.  778 — ^Dunham  v.  Carson,  37  S.  C. 
276,  15  S.  E.  960. 

292.  That  one  corporation  is  the  only  real 
defendant  because  the  other  defendant  was 
not  in  existence  at  the  time  of  the  tres- 
pass complained  of  is  a  matter  affecting 
the  merits  of  a  case,  and  not  the  juris- 
diction, and  cannot  be  tried  on  the  peti- 
tion to  remove.  Louisville  ft  N.  R.  Co.  v. 
VVangelin,  132  U.  S.  599,  10  Sup.  Ct.  Rep 
203,  33:  474 

293.  All  issues  of  fact  upon  petition  for 
removal  for  prejudice  or  local  influence 
must  be  tried  in  the  circuit  court.  Burling- 
ton, C.  R.  &  N.  R.  Co.  V.  Dunn,  122  U.  S. 
513,  7  Sup.  Ct.  Rep.  1262,  30:  1159 
Cited  in   Kansas  City.  Ft.   S.   ft  M.   R.   Co.  v. 

Daughtry,  138  U.  S.  303,  34  L.  ed.  964,  11 
Sup.  Ct.  Rep.  306 — Freeman  v.  Butler,  39 
Fed.  3 — Strasburger  v.  Beecher,  44  Fed.  212 
— ^Dow  v.  Bradstreet  Co.  46  Fed.  828 — Walte 
v.  Phoenix  Ins.  Co.  62  Fed.  770 — Powers  v. 
Chesapeake  ft  O.  R.  Co.  65  Fed.  132— Fideli- 
ty Trust  ft  Safety -Vault  Co.  v.  Newport  News 
ft  M.  Valley  Co.  70  Fed.  408 — Lake  Street 
Elev.  R.  Co.  v.  Farmers*  Loan  ft  T.  Co.  23 
C.  C.  A.  453,  46  U.  S.  App.  630,  77  Fed. 
773 — Hamilton  v.  Fowler,  83  Fed.  325 — Pos- 
tal Teleg  Cable  Co.  v.  Southern  R.  Co.  88  Fed. 
805 — Hickman  v.  Missouri,  K.  ft  T.  R.  Co. 
97  Fed.  121— Little  Rock,  M.  R.  ft  T.  R.  Co. 
v.  Iredell,  50  Ark.  389,  8  S.  W.  21— Mil- 
ler v.  Sunde,  1  N.  D.  3,  44  N.  W.  301— 
North  American  Loan  ft  T.  Co.  v.  Colonial 
ft  U.  S.  Mortg.  Co.  3  S.  D.  597,  5*  N.  W. 
6.59 — Horan  v.  Strachan,  82  Ga.  568,  9  S.  E. 
429— Gulnault  v.  Louisville  ft  N.  R.  Co.  42 
La.  Ann.  54,  7  So.  62 — Duncan  v.  St.  Louis, 
I.  M.  ft  S.  R.  Co.  49  La.  Ann.  1702,  22  So. 
924 — Craven  v.  Turner,  82  Me.  386,  19  Atl. 
864— Roberts  v.  Chicago,  St.  P.  M.  ft  O.  R. 
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Co.  48  Minn.  628,  51  N.  W.  478 — Monroe  v. 
Connecticut  River  Lumber  Co.  66  N.  H.  628, 
32  Atl.  152 — Com.  ex  rel.  Klrkpatrlck  v. 
Western  U.  Teleg.  Co.  1  Dauphin  Co.  Rep. 
143 — Northern  P.  R.  Co.  ▼.  McMuUen,  86 
Wis.   507,   56  N.  W.   629. 

Burden  of  proof. 

294.  Upon  petition  for  removal  upon  the 
ground  that  the  parties  are  citizens  of  dif- 
ferent states,  on  which  issue  is  taken,  the 
burden  of  proof  to  show  the  facts  in  the 
circuit  court  is  on  the  petitioner.  Carson 
V.  Dunham/121  U.  S.  421,  7  Sup.  Ct.  Rep. 
1030,  30:  992 

295.  Where  the  petition  for  removal  al- 
leges that  certain  defendants  were  wrong- 
fully made  defendants  for  the  purpose  of 
preventing  the  removal,  the  burden  of  proof 
to  establish  that  fact  is  on  the  petitioner. 
Plymouth  Consol.  Gold  Min.  Co.  v.  Amador 

6  S.  Canal  Co.  118  U.  S.  264,  6  Sup.  Ct. 
Rep.  1034,  30:  232 
Cited  in  Kansas  City  Suburban  Belt  R.  Co.  v. 

Herman,  187  U.  S.  70,  47  L.  ed.  79,  23  Sup. 
Ct.  Rep.  24. 

Amendment. 

Amendment  in  Federal' Court,  see  infra, 

443. 
Federal  Question  as  to,  see  Appeal  and 

Error,  2046. 
See  also  supra,   286;   infra,  449,   491; 

Pleading,    199. 

296.  Where  the  ultimate  jurisdictional 
facts  are  correctly  stated,  an  amendment  to 
the  petition  for  the  removal  of  a  cause 
from  the  state  to  a  United  States  court 
may  be  permitted  in  the  latter  court,  in 
order  to  state  more  fully  and  exactly  the 
facts  upon  which  the  removal  was  prayed. 
Ayers  v.  Watson,  113  U.  S.  594,  5  Sup.  Ct. 
Rep.  641,  28:  1093 
Cited  in  Canal  &  C.  Streets  R.  Co.  v.  Hart,  114 

U.  S.  660,  29  L.  ed.  228,  5  Sup.  Ct.  Rep. 
1127 — Northern  P.  R.  Co.  v.  Austin,  135  U. 
S.  318.  34  L.  ed.  219,  10  Sup.  Ct.  Rep. 
758— Mitchell  v.  Smale,  140  U.  S.  409,  35 
L.  ed.  443,  11  Sup.  Ct.  Rep.  819 — Giles  v. 
Harris,  189  U.  8.  500,  47  Lr.  ed.  917,  23 
Sup.  Ct.  Rep.  630 — Baltimore  &  O.  R.  Co. 
V.  Ford,  35  Fed.  173 — Whelan  v.  New  York, 
L.  B.  &  W.  R.  Co.  1  L.R.A.  74,  35  Fed.  863 
— Overman  Wheel  Co.  v.  Pope  Mtg.  Co.  46 
Fed.  580 — Powers  v.  Chesapeake  &  O.  R.  Co. 
65  Fed.  132 — Tremper  v.  Schwabacher,  84 
Fed.  415 — Dalton  v.  Milwaukee  Mechanics* 
Ins.  Co.  118  Fed.  882 — Hodge  v.  Chicago  & 
A.  R.  Co.  57  C.  C.  A.  390,  121  Fed.  50— 
Central  Grain  &  Stock  Exchange  v.  Board  of 
Trade,  60  C.  C.  A.  302,  125  Fed.  466— 
Dunn  V.  Burlington,  C.  R.  &  N.  R.  Co.  35 
Minn.  83.  27  N.  W.  448— Springs  v.  South- 
em  R.  Co.  130  N.  C.  200,  41  S.  E.  100. 

297.  A  petition  which  shows  on  its  face 
a  right  to  remove  may  be  amended  in  the 
circuit  court  by  setting  forth  in  proper 
form  what  had  been  before  imperfectly  stat- 
ed.    Carson    v.    Dunham,    121    U.    S.    421, 

7  Sup.  Ct.  Rep.  1030,  30:  992 
Cited  in  Martin  v.  Baltimore  &  O.  R.  Co.  (Gerl- 

Ing  v.  Baltimore  &  O.  R.  Co.)  151  U.  S.  691, 
38  L.  ed.  318,  14  Sup.  Ct.  Rep.  533— Pow- 
ers V.  Chesapeake  &  O.  R.  Co.  169  U.  S. 
101,  42  L.  ed.  676,   18  Sup.  Ct.  Rep.  264— 


Freeman  v.  Butler,  89  Fed.  4 — De  Ley  r. 
Travelers'  Ins.  Co.  59  Fed.  320 — ^Walte  v. 
Phoenix  Ins.  Co.  62  Fed.  770 — Powers  v. 
Chesapeake  &  O.  R.  Co.  65  Fed.  132 — John- 
son V.  F.  C.  Austin  Mfg.  Co.  76  Fed.  616 — 
Tremper  v.  Schwabacher,  84  Fed.  415 — Had- 
fleld  V.  Northwestern  Life  Assur.  Co.  105 
Fed.  532 — Kerr  v.  Modem  Woodmen,  54  C. 
C.  A.  657,  117  Fed.  695— Dalton  v.  Milwau- 
kee Mechanics'  Ins.  Co.  118  Fed.  882 — Se- 
curity Co.  V.  Pratt,  65  Conn.  179,  32  Atl. 
396. 

298.  Amendments  to  a  petition  for  re- 
moval can  only  be  allowed  when  the  peti* 
tion,  as  presented  to  the  state  court,  shows 
upon  its  face  sufficient  grounds  for  re- 
moval. Gerling  v.  Baltimore  &  O.  R.  Co. 
(Martin  v.  Baltimore  &  O.  R.  Co.)  151 
U.  S.  673,  14  Sup.  Ct.  Rep.  533,  38:  311 
Cited  in  Powers  v.  Chesapeake  &  O.  R.  Co.  65 

Fed.  132 — ^Tremper  v.  Schwabacher,  84  Fed. 
414 — Postal  Teleg.  Cable  Co.  v.  Cleveland,  C. 
C.  &  St.  L.  R.  Co.  94  Fed.  236 — Murphy  v. 
Payette  Alluvial  Gold  Co.  98  Fed.  322— Dlnet 
V.  Delavan,  117  Fed.  979— Dalton  v.  MU- 
waukee  Mechanics'  Ins.  Co.  118  Fed.  882— 
Hodge  V.  Chicago  ft  A.  R.  Co.  57  C.  C.  A.  391, 

121  Fed.  51 — Fred  Macey  Co.  v.  Macey,  68 
C.  C.  A.  868,  135  Fed.  730 — Springs  v.  South- 
em  R.  Co.  130  N.  C.  200,  41  S.  E.  100. 

2,  8h<noing  Jurisdictional  Facts. 

Showing  Right  of  Removal  by  Record,  see 
supra,  280-283. 

Remanding  Case  where  Jurisdiction  not 
Shown,   see   infra,   482. 

Failure  of  Amended  or  New  Complaint 
Filed  after  Removal  to  Show,  see  in- 
fra, 492. 

In  Suits  Begun  in  Federal  Courts,  see 
Courts,  V.  c,  11. 

Judicial  Notice  of  Jurisdictional  Fact,  see 
Evidence,  101. 

See  also  supra,  255,  284. 

299.  Jurisdictional  facts  to  sustain  re- 
moval must  affirmatively  appear  in  the 
record.  Union  P.  R.  Co.  v.  Myers  (Pacific 
Railroad  Removal  Cases)  115  U.  S.  1,  5 
Sup.  Ct.  Rep.  1113,  29:  319 
Distinguished   In   Colorado   Cent.   Consol.    Min. 

Co.  V.  Turck,  150  U.  S.  143,  37  L.  ed.  1032, 
14  Sup.  Ct  Rep.  85. 
Cited  in  Metcalf  v.  Watertown,  128  U.  S.  589, 
32  L.  ed.  544,  9  Sup.  Ct.  Rep.  173 — Whelan 
V.  New  York,  L.  E.  ft  W.  R.  Co.  1  L.R.A.  74, 
35  Fed.  863. 

300.  To  obtain  a  transfer  of  a  suit,  the 
party  desiring  it  must  file  in  the  state 
court  a  petition  therefor,  and  such  petition 
must  state  facts  sufficient  to  have  the 
transfer  made,  showing  that  the  court  would 
have  jurisdiction  of  the  suit  when  trans- 
ferred. Pittsburg,  C.  &  St.  L.  R.  Co.  v. 
Ramsey,  22  Wall.  322,  22:  823 
Cited  in  Burlington,  C.  R.  ft  N.  R.  Co.  v.  Dunn, 

122  U.  a.  515,  30  L.  ed.  1160,  7  Sup.  Ct. 
Rep.  1262 — Ex  parte  Grimball,  61  Ala.  607 
— Withers  v.  Hopkins  Place  Sav.  Bank,  104 
Ga.  04,  30  S.  E.  766 — Green  v.  Heaston,  154 
Ind.  129,  56  S.  W.  87 — Delaware  R.  Constr. 
Co.  V.  Davenport  ft  St.  P.  R.  Co.  46  Iowa,  415 
— Goddard  v.  Bosson,  21  Kan.  149 — Dunn  v. 
Burlington  C.  R.  Co.  35  Minn.  78,  27  N.  W. 
448— Hyatt   v.    McBurney,    18    S.    C.    212— 
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Smith  ▼.  St.  Loals  Mat.  L.  Ins.  Co.  2  Tenn. 
Ch.  659 — ^Whlte  y.  Holt,  20  W.  Va.  808. 

301.  A  petition  for  removal  becomes  part 
of  the  record  of  the  state  court  and  must 
show  the  jurisdictional  facts  upon  which 
the  right  of  removal  depends.  Powers  v, 
Chesapeake  &  O.  R.  Co.  169  U.  S.  92,  18 
Sup.  Ct.  Rep.  264,  42:  673 
Cited  in  Great  Soathern  Fire  Proof  Hotel  Co. 

V.  Jones,  177  U.  S.  454,  44  L.  cd.  844,  20 
Sup.  Ct.  R^p.  690 — Murphy  v.  Payette  Allu- 
vial Gold  Co.  98  Fed.  322— Hodge  v.  Chica- 
go &  A.  R.  Co.  57  C.  C.  A.  391,  121  Fed.  51 
— Fred  Macey  Co.  v.  Macey.  68  C.C.  A.  367, 
135  Fed.  729 — Green  v.  Heaston,  154  Ind.  128, 
56  K.  E.  87— McCabe  v.  Maysville  &  B.  S. 
K.  Co.  112  Ky.  867,  66  S.  W.  1054— Hick- 
man V.  Missouri,  K.  &  T.  R.  Co.  151  Mo.  653, 
52  S.  W.  351 — State  ex  rel.  Atty.  Gen.  v. 
Frost,  113  Wis.  645,  89  N.  W.  915. 

302.  Xo  amendment  can  he  made  in  the 
circuit    court    setting   up   grounds    for    re- 
moval   which    was    not    presented    to    the 
state  court  on  the  motion  to  remove.    Cam- 
eron V.  Hodges,  127  U.  S.  322,  8  Sup.  Ct. 
Rep.  1154,  32:  132 
Cited  in   Freeman  v.  Butler,  89  Fed.  4 — Fitz- 
gerald V.  Missouri  P.  R.  Co.  45  Fed.  814 — 
Camprelle  v.  Balhacb,  46  Fed.  82 — Security 
Co.   V.    Pratt,  65  Conn.   179,  32   Atl.   396 — 
Springs  V.   Southern  R.  Co.  130  N.  C.  199, 
41   S.   E.  100. 

303.  The  mere  filing  of  a  petition  for  the 
removal  of  a  suit  which  is  not  removable 
does  not  work  a  transfer.  To  accomplish 
this  the  suit  must  he  one  that  may  be  re- 
moved, and  the  petition  must  show  a  right 
in  the  petitioner  to  demand  the  removal. 
Crehore  v.  Ohio  &  M.  R.  Co.  131  U.  S.  240, 
9  Sup.  Ct.  Rep.  692,  33:  144 
Cited  In  Williams  v.  Massachusetts  Ben.  Asso. 

47  Fed.  534 — ^Tod  v.  Cleveland  &  M.  Valley 
R.  Co.  12  C.  C.  A.  524,  22  U.  S.  App.  707, 
65  Fed.  148 — Monroe  v.  Williamson,  81  Fed. 
•87 — Hadfleld  v.  Northwestern  Life  Assur. 
Co.  105  Fed.  532— Knott  v.  McQilvray,  124 
Cal.  131,  56  Pac.  789 — Colorado  Fuel  &  Iron 
Co.  V.  Four  Mile  R.  Co.  29  Colo.  93,  66  Pac. 
902 — Darton  v.  Sperry,  71  Conn.  844,  41  Atl. 
1052 — State  ex  rel.  Mears  v.  Barnes,  5  N. 
D.  357,  65  N.  W.  688 — Cbappell  v.  Chappell, 
86  Md.  545,  89  Atl.  984. 

304.  Upon  proceedings  for  the  removal  of 
a  cause,  the  state  court  examines  the  peti- 
tion and  record  to  determine  whether  the 
necessary  jurisdictional  facts  appear  to  ju- 
dicially inform  it  that  its  power  over  the 
cause  has  been  suspended.  Phoenix  Ins.  Co. 
V.  Pechner,  95  U.  S.  183,  24:  427 
Cited  in  Crehore  v.  Ohio  &  M.  R.  Co.  131  U.  S. 

244,  33  L.  ed.  145.  9  Sup.  Ct.  Rep.  692-— 
Kaelser  v.  Illinois  C.  R.  Co.  2  McCrnry,  188, 
6  Fed.  3 — South  Carolina  ex  rel.  Tillman  v. 
Coosaw  MIn.  Co.  45  Fed.  809 — Back  v.  Sierra 
Nevada  Consol.  MIn.  Co.  46  Fed.  674 — Noble 
V.  Massachusetts  Ben.  Asso.  48  Fed.  330 — 
Lake  Street  Elev.  R.  Co.  v.  Farmers'  Loan 
*  T.  Co.  23  C.  C.  A.  453,  48  U.  S.  App.  630. 
77  Fed.  773 — Johnson  v.  Wells,  F.  &  Co.  91 
Fed.  4 — Ex  parte  Grimball.  61  Ala.  607 — 
Stix  V.  Keith,  90  Ala.  124,  7  So.  423— South- 
ern P.  R.  Co.  V.  Superior  Court,  63  Cal.  611 
— ^No'rth  American  Loan  &  T.  Co.  v.  Colonial 
&  U.  S.  Mortg.  Co.  3  S.  D.  596,  54  N.  W. 
659 — McWhinney  v.  Brinker,  64  Ind.  363 — 
Stone   V.   Sargent,   129  Mass.   510 — Dunn   v. 


Burlington,  C.  R.  &  N.  R.  Co.  85  Minn.  83, 
27  N.  W.  448 — Hickman  v.  Missouri,  K.  & 
T.  R.  Co.  151  Mo.  654,  52  S.  W.  351— North 
Carolina  Corporation  Commission  v.  South- 
em  R.  Co.  135  N.  C.  89,  47  S.  E.  229— 
United  States  Mortg.  Co.  v.  McClure,  42  Or. 
196.  70  Pac.  543 — Texas  &  P.  R.  Co.  v.  Mc- 
Allister, 69  Tex.  356 — Reed  v.  Hardomn 
County,  77  Tex.  167,  13  S.  W.  1024— Balti- 
more &  O.  R.  Co.  V.  Pittsburg,  .W.  &  K.  R. 
Co.  17  W.  Va.  860— White  v.  Holt,  20  W.  Va. 
809. 

Citizenship. 

Remanding    Case    after    Removal    for 

Failure  to  Show,  see  infra,  481. 
See  also  supra,  65. 

305.  If  the  citizenship  of  the  parties  to 
the  controversy  he  shown  affirmatively  hy 
the  record,  it  need  not  be  set  out  in  the 
petition  for  removal  of  the  suit  from  a 
state  court  to  the  United  States  circuit 
Court.  National  S.  S.  Co.  v.  Tugman,  106 
U.  S.  118,  1  Sup.  Ct.  Rep.  58,  27:  87 
Cited  in  Denny  v.  Pironi,   141   U.   S.  125,   35 

L.  ed.  658,  11  Sup.  Ct.  Rep.  966 — Pullman's 
Palace-Car  Co.  v.  Washburn,  66  Fed,  795 — 
Roberts  v.  Pacific  ft  A.  R.  &  Nav.  Co.  58 
C.  C.  A.  66,  121  Fed.  790 — Hayes  v.  Todd, 
34  Fla.  237,  15  So.  752 — Green  v.  Heaston^ 
154  Ind.  130,  66  N.  B.  87 — Van  Horn  ▼* 
Litchfield,  70  Iowa,  12,  29  N.  W,  783. 

306.  The  failure  of  the  petition  for  re- 
moval of  a  case  from  a  state  to  a  Federal 
circuit  court  to  show  the  citizenship  of  the 
parties  does  not  justify  the  state  court  in 
retaining  jurisdiction  if  the  record  other- 
wise shows  such  citizenship.  Meyer  v.  Dela- 
ware R.  Constr.  Co.  (Removal  Cases)  100 
U.  S.  457,  25:593 

307.  The  right  of  a  defendant  to  remove 
a  case  to  the  Federal  court  on  the  ground 
of  diverse  citizenship  of  the  parties,  or 
that  the  defendant  is  a  Federal  railroad 
corporation,  cannot  be  cut  off  by  plaintiff's 
averments  or  lack  of  averments  respecting 
the  parties.  Texas  &  P.  R.  Co.  v.  Cody,  166 
U.  S.  606,  17  Sup.  Ct.  Rep.  703,  41:  1132 
Texas  ft  P.  R.  Co.  v.  Barrett,  166  U.  S.  617, 

17  Sup.  Ct.  Rep.  707,  41:  1136 

Cited  in  Texas  ft  P.  R.  Co.  v.  Barrett,  166  U. 
S.  618,  41  L.  ed.  1138,  17  Sup.  Ct.  Rep.  707 
— «Swafford  V.  Tempi eton,  185  U.  S.  494,  46 
L.  ed.  1008,  22  Sup.  Ct.  Rep.  783 — Hoyt 
V.  Bates,  81  Fed.  645 — Argonaut  MIn.  Co.  v. 
Kennedy  MIn.  ft  Mill.  Co.  84  Fed.  2 — Spec- 
kart  V.  German  Nat.  Bank,  85  Fed.  16 — Re 
Stutsman  County,  88  Fed.  342 — Arkansas  v. 
Kansas  ft  T.  Coal  Co.  96  Fed.  355 — Gable- 
man  V.  Peoria,  D.  ft  E.  R.  Co.  41  C.  C.  A. 
162,  101  Fed.  3 — Winters  v.  Drake,  102  Fed. 
549 — Scott  V.  Choctaw,  O.  ft  G.  R.  Co.  112 
Fed.  181— Martin  v.  St.  Louis  S.  W.  R.  Co. 
134  Fed.  135 — Chicago,  R.  I.  ft  P.  R.  Co.  v. 
Martin.  59  Kan.  447,  53  Pac.  461 — Layden 
V.  Endowment  Rank,  K.  of  P.  128  N.  C.  556, 
39  S.  E.  47 — Texas  ft  P.  R.  Co.  v.  Davis,  93 
Tex.  386,  55  S.  W.  562— Greer  v.  Texas  ft 
P.  R.  Co.  17  Tex.  Civ.  App.  350.  42  S.  W. 
1038 — State  ex  rel.  Atty.  Gen.  v.  Frost,  113 
Wis.    645,   89   N.    W.   915. 

308.  In  a  petition  for  removal,  an  aver- 
ment of  residence  is  not  sufficient  to  es- 
tablish a  right  to  removal  on  the  ground 
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of  citizenship.    Parker  v.  Overman,  18  How. 
137,  15: 318 

Cited  In  Robertson  v.  Cease,  07  U.  S.  648,  24 
L.  ed.  1058— Denny  v.  Plronl,  141  U.  S.  124, 
35  L.  ed.  658,  11  Sup.  Ct.  Rep.  066— Kin- 
ney V.  Columbia  Say.  &  L.  Asso.  101  U.  S. 
82,  48  L.  ed.  105,  24  Sup.  Ct.  Rep.  30— 
De  Ford  v.  Mebaffy,  13  Fed.  487 — Glover  v. 
Shepperd.  11  Blss.  577,  15  Fed.  836 — Mer- 
chants' Nat.  Bank  v.  Brown,  4  Woods,  264, 
17  Fed.  161— Sharon  v.  Hill,  10  Sawy.  668, 
26  Fed.  342— Fales  v.  Chicago,  M.  &  St.  P. 
R.  Co.  32  Fed.  678— Freeman  v.  Butler,  39 
Fed.  5— Riddle  v.  New  York,  L.  B.  &  W.  R. 
Co.  30  Fed.  291— Purcell  v.  British  Land  & 
Mortg.  Co.  42  Fed.  467 — Overman  Wheel  Co. 
V.  Pope  Mfg.  Co.  46  Fed.  678 — Bishop  v. 
Averill,  76  Fed.  387— Probst  v.  Cowen,  91 
Fed.  932 — Taylor  v.  Cuban  Land  &  8.  S.  Co. 
106  Fed.  438 — Illinois  L.  Ins.  Co.  v.  Shene- 
bon,  109  Fed.  675 — Eisele  v.  Oddie,  128  Fed. 
945— Borden  v.  United  States,  132  Fed.  207 
— Brock  ▼.  Doyle,  18  Fla.  173 — Cleveland,  C. 
C.  &  St.  L.  R.  Co.  V.  Monaghan,  140  111.  485, 
30  N.  E.  869 — Delaware  R.  Constr.  Co.  v. 
Davenport  &  St.  P.  R.  Co.  46  Iowa,  415 — 
Martin  v.  Coons,  24  La.  Ann.  171 — Pechner 
v.  Phoenix  Ins.  Co.  65  N.  Y.  201 — Herndon  v. 
Lancashire  Ins.  Co.  (Herndon  ▼.  ^tna  F. 
Ins.  Co.)  107  N.  C.  194,  10  L.R.A.  55,  12  S. 
E.  240 — Robertson  v.  Cease,  35  Phila.  Leg. 
Int.  476— Rothermel  v.  Meyerle,  136  Pa.  253, 
20  Atl.  583 — Cummings  v.  Wingo,  31  S.  C. 
435,  10  S.  E.  107. 

309.  A  petition  for  removal  does  not 
sufficiently  allege  the  citizenstiip  of  the 
plaintiff  by  stating  that  he  resides  in  a 
certain  state,  while  the  defendant  is  alleged 
to  be  a  citizen  of  a  different  state,  although 
there  is  a  further  statement  that  the  mat- 
ters in  controversy  are  "wholly  between  citi- 
zens of  different  states."  Neel  v.  Pennsyl- 
vania Co.  157  U.  S.  153,  15  Sup.  Ct.  Rep. 
589,  39:  654 
Cited   in    Dlnet    v.    Delavan,    117    Fed.    978— 

Greeu  v.  Heaston,  154  Ind.  129,  56  N.  E.  87 
—Re  Hayes,  37  Misc.  274,  75  N.  Y.  Supp. 
312 — Thompson  v.  Southern  R.  Co.  130  N.  C. 
142,  41  S.  E.  9 — Guarantee  Co.  v.  First  Nat. 
Bank,   05  Va.   485,   28   S.   E.  909. 

310.  An  allegation  in  the  petition  for  re- 
moval, that  the  controversy  is  between  citi- 
zens of  different  states,  is  insufficient  to 
justify  such  removal,  where  the  complaint 
filed  in  the  state  court  only  avers  that  the 
parties  reside  in  different  states,  without 
any  allegation  that  they  are  citizens  of  such 
states.  Grace  v.  American  Cent.  Tns.  Co. 
109   U.   S.   278,   3   Sup.   Ct.   Rep.  207, 

27:  932 
Cilffl  in  Mansfield.  C.  &  L.  M.  R.  Co.  v.  Swan, 
111  U.  S.  382,  28  L.  ed.  464,  4  Sup.  Ct.  Rep. 
510 — Shaw  V.  Qulncy  MIn.  Co.  (Ex  parte 
Shaw)  145  U.  S.  447.  36  L.  ed.  770,  12  Sup. 
Ct.  Rep.  9.^5 — Neol  v.  Pennsylvania  Co.  157 
V.  R.  ir>4.  39  L.  ed.  654,  15  Sup.  Ct.  Rep.  589 
— Ilanford  v.  Davlcs,  163  U.  S.  279.  41  L. 
ed.  159,  16  Sup.  Ct.  Rep.  1051 — Great  St)uth- 
ern  Fire  Proof  Hotel  Co.  v.  Jones.  177  IT. 
S.  453,  44  L.  ed.  844,  20  Sup.  Ct.  Rep.  600 
— Klnnov  v.  Columbia  Sav.  &  L.  Asso.  191 
IT.  S.  8h,  48  L.  ed.  106,  24  Sup.  Ct.  Rep. 
30 — Stephenson  v.  The  Francis,  21  Fed.  718 
— Adams  v.  Republic  County,  23  Fed.  212— 
Sharon  v.  Hill,  26  Fed.  342— Sharon  v.  Hill, 
10  Sawy.  674,  26  Fed.  727— Hewitt  v.  Story, 
.30  L.R.A.  274,  12  C.  C.  A.  263,  29  U.  S.  App. 
155,  64  Fed.  523— Tug  River  Coal  &  Salt  Co. 


r.  Brigel,  14  C.  C.  A.  580,  31  U.  S.  App.  665. 
67  Fed.  627 — Marks  v.  Marks,  75  Fed.  325 
—The  Anaces,  87  Fed.  569 — Allen  B.  Wrls- 
ley  Co.  V.  George  E.  Rouse  Soap  Co.  32  C. 
C.  A.  498,  62  U.  S.  App.  240,  90  Fed.  6 — 
Blair  V.  Silver  Peak  Mines,  93  Fed.  335 — 
Gates  Iron  Works  v.  James  E.  Pepper  St  Co. 
98  Fed.  451 — Illinois  L.  Ins.  Co.  v.  Shenehon, 
109  Fed.  675— Watson  v.  Bonfils,  53  C.  C. 
A.  538,  116  Fed.  160 — German  Sav.  &  L.  Soc. 
V.  Dormltzer,  53  C.  C.  A.  640,  116  Fed.  472 
— Dalton  V.  Milwaukee  Mechanics'  Ins.  Co. 
118  Fed.  879— Eisele  v.  Oddie,  128  Fed.  945 
— Thompson  v.  Stalmann,  131  Fed.  811 — 
Green  v.  Heaston,  154  Ind.  129,  56  N.  B.  87 
— Herndon  v.  Lancashire  Ins.  Co.  (Herndon 
V.  Mtna.  F.  Ins.  Co.)  107  N.  C.  193,  10  L. 
R.A.  54,  12  S.  E.  240 — Rathermel  v.  Meyerle, 
136  Pa.  253,  20  Atl.  583 — Cummings  v.  Win- 
go,  31  S.  C.  436,  10  S.  E.  107 — Guarantee  Co. 
of  N.  A.  V.  First  Nat.  Bank,  95  Va.  485,  28 
S.  E.  909. 

311.  The  allegation  in  a  petition  for  the 
removal  of  a  suit  from  a  state  to  a  Federal 
court  imder  the  act  of  1867,  that  "said 
plaintiffs,  as  such  executors,  are  citizens 
of  the  state  of  New  York,"  is  not  sufficient 
to  show  their  citizenship  as  persons,  which 
furnishes  the  test  of  the  right  of  removal. 
Amory  v.  Amory,  95  U.  S.  186,  24:  428 

312.  Where  a  petition  for  removal  showed 
sufficient  grounds  therefor  on  account  of 
citizenship,  it  was  not  vitiated  by  a  state- 
ment of  belief,  in  addition,  that  justice 
could  not  be  secured  on  account  of  preju- 
dice or  local  influence.  Meyer  v.  Delaware 
R.  Constr.  Co.  (Removal  Cases)  100  U.  S- 
457,  25:  593 
Cited  in  Pullman  Palace  Car  Co.  v.  Speck,  113 

U.  S.  86.  28  L.  ed.  926.  5  Sup.  Ct.  Rep.  374— 
Pittsburgh,  C.  &  St.  L.  R.  Co.  v.  Baltimore 
&  O.  R.  Co.  10  C.  C.  A.  24,  22  U.  8.  App.  359. 
61  Fed.  709— Obeilin  College  v.  Blair.  70 
Fed.  417 — Consolidated  Water  Co.  v.  Bab- 
cock,  76  Fed.  248 — McDonald  v.  Seligman,  81 
Fed.  755— Elliott  v.  Stocks,  67  Ala.  299 — 
Bixby  V.  Blair,  56  Iowa.  420.  9  N.  W.  318— 
Broadway  Nat.  Bank  v.  Adams,  130  Mass. 
434 — Danvers  Sav.  Bank  v.  Thompson,  183 
Mass.  184 — Home  v.  Boston  k  M.  R.  Co.  62 
N.  H.  455— Nye  v.  Northern  C.  R.  Co.  24 
Hun.  557 — Kama  v.  Atlantic  &  O.  R.  Co.  11 
W.  N.  C.  176— Hyatt  v.  McBurney,  18  S.  a 
212. 

313.  The  petition  for  removal  of  a  case 
from  a  state  to  a  Federal  circuit  court 
under  the  act  of  March  3,  1875,  need  not 
aver  that,  at  the  commencement  of  the  suit, 
defendant  was  a  citizen  of  another  state 
than  that  in  which  the  suit  w^as  brought, 
provided  the  fact  is  shown  to  exist  by  any 
part  of  the  record.  Bondurant  v.  Watson, 
103  U.  S.  281,  26:  447 
Cited  In  Denny  v.  Pironi,  141  U.  S.  125,  35  L. 

ed.  658,  11  Sup.  Ct.  Rep.  966 — Bruce  v.  Gib- 
son, 9  Fed.  541— Zebert  v.  Hunt,  108  Fed. 
450— Hayes  v.  Todd,  34  Fla.  237.  15  So.  752 
— Green  v.  Heaston,  154  Ind.  130,  56  N.  E. 
87— Goodsell  v.  Delta  &  P.  Land  Co.  72  Miss. 
586,  18  So.  452. 

314.  The  averment  in  the  original  com- 
plaint that  a  corporation  is  foreign  corpora- 
tion, supplemented  by  the  averment  in  the 
petition  for  removal,  that  it  is  a  foreign 
corporation,  covers  the  whole  period  from 
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the  commencement  of  the  action,  and  is  a 
«uflicient  avennent  as  to  the  citizenship 
of  the  corporation.  National  S.  S.  Co. 
▼.  Tugman,  106  U.  S.  118,  1  Sup.  Ct.  Rep. 
58.  27: 87 

-Cited  In  Grand  Trunk  R.   Co.   v.  Ten  nan  t,   14 

C.   C.   A.   191,   21   TJ.   S.   App.   682.   CO   Fed. 

923. 

315.  In  a  suit  in  a  court  of  New  York 
against  a  corporation  of  that  state,  upon  a 
judgment  recovered  in  the  circuit  court  of 
the  United  States  for  the  northern  district 
of  Ohio,  merely  alleging,  in  a  petition  foi 
removal,  that  the  defendant  was  not  an  in- 
habitant of  Ohio,  and  was  not  found  there, 
and  was  not  personally  served  with  process 
upon  itself  or  its  officers,  was  not  sufficient 
to  raise  a  defense,  under  Rev.  Stat.  §  739, 
of  want  of  jurisdiction  in  the  circuit  court, 
without  also  ^negativing  service  of  process 
on  an  agent  of  the  defendant  in  Ohio,  and 
the  actual  appearance  of  the  defendant  to 
the  suit.  Provident  Sav.  Life  Assur.  Soc. 
V.  Ford,  114  U.  S.  635,  5  Sup.  Ct.  Rep.  1104, 

29:  261 

316.  A  petition  for  removal  to  a  Federal 
court  on  the  ground  of  citizenship  is  insuffi- 
cient where  it  does  not  show  of  what  state 
the  pb&intiiT  was  a  citizen  at  the  time  of 
the  commencement  of  the  action.  Mattinglv 
T.  Northwestern  Virginia  R.  Co.  158  U.  S. 
53.  15  Sup.  Ct.  Rep.  725,  39:  894 
ritrd  in  Duncan  v.  St.  Louis.  I.  M.  &  8.  R.  Co. 

49  La.  Ann.  1702,  22  So.  924. 

"ScTiarable  oontrovepsy. 

317.  For  the  purpose  of  determining 
whether  a  separate  controversy  exist.«i  on 
petition  for  removal,  the  allegations  of  the 
bill  must  be  taken  as  confessed.  East 
Tennessee,  V.  &,  G.  R.  Co.  v.  Gravson,  119 
U.  S.  240,  7  Sup.  Ct.  Rep.  190,  '  30:  382 
Cited  In  National  Docks  &  N.  J.  Junction  Con- 

nectlnsr  R.  Co,  v.  Pennsylvania  R.  Co.  52  N. 
J.  Eq.  65.  28  Atl.  71. 

318.  When  the  right  of  removal  depends 
upon  the  existence  of  a  separable  contro- 
versy, the  question  is  to  be  determined  by 
the  condition  of  the  record  in  the  state 
court  at  the  time  of  the  filing  of  the  peti- 
tion to  remove.  Chesapeake  &  O.  R.  Co.  v. 
Dixon,  179  U.  S.  131,  21  Sup.  Ct.  Rep.  67, 

45:  121 
Cited  in  American  Bridge  Co.  v.  ITunt,  64  C.  C 
A.  550,  130  Fed.  304 — Texarlcana  Teleph.  Co. 
T.  Bridiires.  75  Ark.  110,  86  S.  W.  841. 

319.  The  question  whether  there  is  sep- 
arable controversy  which  will  warrant  a 
removal  is  to  be  determined  by  the  condition 
of  the  record  in  the  state  court  at  the  time 
of  the  filing  of  the  petition  for  removal,  in- 
dependently of  the  allegations  in  that  peti- 
tion, or  in  the  affidavit  of  the  petitioner, 
unless  the  pettticoi  both  alleges  and  proves 
that  the  defendants  were  wrongfully  made 
joint  defendants  for  the  purpose  of  pre- 
venting a  removal  into  the  Federal  court. 
Louisville  &  X.  R.  Co.  v.  Wangelin.  132 
U.  S.  599, 10  Sup.  Ct.  Rep.  203,  33:  474 
Citrd  In  Kansas  City,  Ft.  S.  &  M.  R.  Co.  v. 

Daugbtrr.   138  U.  8.  303,  34  L.  ed.  064,  11 
U.  8.  Dig.— 320 


Sup.  Ct.  Rep.  300— Arrowsmtth  v.  Nashville 
&  D.  R.  Co.  57  Fed.  169— Warax  v.  Cincin- 
nati. N.  O.  &  T.  P.  R.  Co.  72  Fed.  640 — 
Swann  v.  Mutual  Reserve  Fund  Life  Asso. 
116  Fed.  234. 

320.  The  question  whether  there  is  a  sep- 
arable controversy  warranting  a  removal  to 
the  United  States  circuit  court  must  be  de- 
termined by  the  state  of  the  pleadings  and 
the  record  of  the  case  at  the  time  of  the 
application  for  removal,  and  not  by  the  al- 
legations of  the  petition  therefor,  or  the  sub- 
sequent proceedings  which  may  be  had  in 
the  circuit  court.  Wilson  v.  Oswego  Twp. 
151  U.  S.  56,  14  Sup.  Ct.  Rep.  259,  38:  70 
Cited  in  Laden  v.  Meek,  65  C.  C.  A.  363,  130 

Fed.  879— Miller  v.  Clifford,  5  L.R.A.(N.S.) 
58,  67  C.  C.  A.  56,  133  Fed.  884— Security 
Co.  V.  Pratt,  65  Conn.  178,  32  Atl.  396. 

321.  In  the  removal  of  actions  of  tort  on 
the  ground  of  separable  controversy,  the  sep- 
arable controversy  must  be  apparent  in  the 
plaintiff's  pleading.  Chesapeake  &  0.  R. 
Co.  V.  Dixon,  179  U.  S.  131,  21  Sup.  Ct. 
Rep.  67,  45:  121 
Cited  in  Gableman  v.  Peoria,  D.  &  E.   R.  Co. 

179  U.  S.  337,  45  L.  ed.  222,  21  Sup.  Ct.  Rep. 
ITl — Alabama  O.  S.  R.  Co.  v.  Thompson,  200 
U.  S.  216.  50  L.  ed.  447,  26  Sup.  Ct.  Rep. 
161 — ^Riser  v.  Southern  R.  Co.  116  Fed.  215 
— Swann  v.  Mutual  Reserve  Fund  Life  Asso. 
116  Fed.  233— Person  v.  Illinois  C.  R.  Co. 
118  Fed.  347 — Union  Terminal  R.  Co.  v.  Chi- 
cago, B.  &  Q.  R.  Co.  119  Fed.  211— Caro- 
thers  V.  McKInley  Mln.  &  Smelting  Co.  122 
Fed.  307 — Bryce  v.  Southern  R.  Co.  122  Fed. 
752— Boatmen's  Bank  v.  Fritzlen.  08  C.  C. 
A.  300,  135  Fed.  662— Davenport  v.  Southern 
R.  Co.  68  C.  C.  A.  447,  135  Fed.  963— Cella 
V.  Brown,  136  Fed.  443 — Yeates  v.  Illlnoia 
C.  B.  Co.  137  Fed.  945— Lucas  v.  Mllllken, 
139  Fed.  825— Heffelfinger  v.  Choctaw,  O. 
&  G.  R.  Co.  140  Fed.  77— Holmes  v.  United 
States  F.  Ins.  Co.  142  Fed.  865 — ^Thomas  v. 
Great  Northern  R.  Co.  77  C.  C.  A.  256,  147 
Fed.  84— Winston  v.  Illinois  C.  R.  Co.  Ill 
Ky.  038,  55  L.R.A.  604,  65  S.  \V.  13— Lann- 
ing  V.  Chicago  G.  W.  R.  Co.  196  Mo.  658,  94 
S.  W.  491— Able  v.  Southern  R.  Co.  73  S.  C. 
178.  52  S.  E.  962. 

Denial  of  ctTll  rights. 

322.  Assertions  in  a  petition  for  removal 
of  a  criminal  prosecution  against  a  negro 
from  a  state  to  a  Federal  circuit  court, 
that  the  grand  and  petit  jurors  were  com- 
posed wholly  of  white  persons,  and  that 
negroes  had  never  been  permitted  to  serve 
as  jurors  in  that  county  in  any  case  in 
which  a  negro  was  interested,  are  insuffi- 
cient to  show  a  denial  of,  or  disability  to 
enforce  in  the  state  tribunals,  any  right 
secured  by  any  law  providing  for  the  equal 
civil  rights  of  citizens  of  the  United  States, 
within  the  meaning  of  U.  S.  Rev.  Stat.  § 
641,  U.  S.  Comp.  Stat.  1901,  p.  520,  pro- 
viding for  the  removal  of  causes  from  state 
to  Federal  courts.  Re  Virginia  (Virginia 
V.  Rives)   100  U.  S.  313,  25:  667 

Federal  questions. 

See  also  Courts,  1132. 

323.  No  statement  in  the  petition  for  re- 
moval, or  in  the  demurrer  of  the  dofondant, 
can  supply  the  want  of  an  allegation  of  a 
Federal    question    by    the    plaintiff    in    his 


5106 


KEMOVAL  OF  CAUSES,  VI.  d,  2. 


pleading.    Tennessee  v.  Union  &  Planters' 
Bank,  152  U.  S.  464,  14  Sup.  Ct.  Rep.  654, 

38:  511 

324.  In  removal  cases  it  is  sufficient  if  a 
Federal  question  appears  in  the  record  or 
in  the  petition  for  removal,  whether  dis- 
closed in  the  plaintiff's  petition  or  not. 
Metcalf  V.  Watertown,  128  U.  S.  586,  9 
Sun.  Ct.  Rep.  173,  32:  543 
Cited  In  State  ex  rel.  Tillman  ▼.  Coosaw  Mln. 

Co.  45  Fed.  811. 

325.  The  right  of  removal  to  the  Federal 
court  is  limited  to  cases  in  which  it  appears 
from  the  plaintiff's  statement  of  his  own 
claim  that  it  is  one  arising  under  the  Con- 
stitution or  laws  of  the  United  States. 
United  States  v.  American  Bell  Teleph.  Co. 
159  U.  S.  548,  16  Sup.  Ct.  Rep.  69,  40:  2o5 
Cilefl  In  Argonaut  Mln.  Co.  y.  Kennedy  Min.  & 

Mill.  Co.  84  Fed.  2. 

326.  A  case  cannot  be  removed  from  a 
state  court  into  the  circuit  court  on  the 
sole  ground  that  it  is  one  arising  under  the 
Constitution,  laws,  or  treaties  of  the  Unit- 
ed States  unless  that  appears  by  the  plain- 
tiff's statement  of  bis  own  claim.  Gable- 
man  v.  Peoria,  D.  &  E.  R.  Co.  179  U.  S. 
335.  21  Sup.  Ct.  Rep.  171,  45:  220 
Cited  In  Davenport   v.   Southern  R.   Co.  68  C. 

C.  A.  450,  135  Fed.  966 — Helena  Power 
Transmission  Co.  v.  Spratt,  146  Fed.  313 — 
State  ex  rel.  Atty.  Gen.  v.  Frost.  113  Wis. 
651,  89  N.  W.  915. 

327.  A  case  cannot  be  removed  from  the 
state  court  to  a  Federal  circuit  court,  as 
one  arising  under  the  Constitution  or  laws 
of  the  United  States,  unless  plaintiff's 
statement  of  his  own  claim  shows  it  to  be 
a  case  of  that  character.  Minnesota  v. 
Northern  Securities  Co.  194  U.  S.  48,  24 
Sup.  Ct.  Rep.  598,  48:  870 
Cited  in  Thomas  t.  Ohio  State  University,  lO.** 

U.  S.  211,  49  L.  ed.  164,  25  Sup.  Ct.  Rep. 
24— Steigli^er  v.  McQuesten.  198  U.  S.  143, 
49  L.  ed.  986,  25  Sup.  Ct.  Rep.  616 — Utah- 
Nevada  Co.  V.  De  Lamar,  66  C.  C.  A.  183, 
133  Fed.  117 — Miller  v.  Clifford,  5  L.R.A. 
(N.S.)  59,  67  C.  C.  A.  57,  133  Fed.  885— 
Mvrtle  V.  Nevada,  C.  &  O.  R.  Co.  137  Fed. 
196— Eaton  v.  Hoge,  72  C.  C.  A.  76,  141 
Fed.  66. 

328.  No  suit  can  be  removed  by  a  defend- 
ant from  a  state  court  into  the  circuit  court 
of  the  United  States,  as  one  arising  under 
the  Constitution,  laws,  or  treaties  of  the 
United  States,  unless  the  fact  that  it  so 
arises  appears  from  the  plaintiff's  statement 
of  his  own  claim;  and  a  deficiency  in  his 
statement,  in  this  respect,  cannot  be  sup- 
plied from  allegations  in  the  petition  for 
removal  or  in  subsequent  pleadings  of  the 
case.  Postal  Teleg,  Cable  Co.  v.  Alabama, 
(Postal  Teleg.  Cable  Co.  v.  United  States) 
155  U.  S.  482,  15  Sup.  Ct.  Rep.  192,  39:  231 
Chappell  V.  Waterworth,    155  U.  S.  102,  15 

Sup.   Ct.  Rep.   34,  39:  85 

Arkansas  v.  Kansas  &  T.  Coal  Co.  183  U.  S. 

185,  22  Sup.  Ct.  Rep.  47.  46:  144 

Galveston.  H.  &  S.  A.  R.  Co.  v.  Texas,  170 

U.  S.  226,  18  Sup.  Ct.  Rep.  603,      42:  1017 


Walker  v.  Collins,  167  U.  S.  57,  17  Supw 
Ct.  Rep.  738,  42:  76 

Dl8tingui8hed  In  Ysleta  v.  Canda,  67  Fed.  8 — 
Eighmy  v.  Poiicher,  83  Fed.  856— Scott  v. 
Clioctaw.  O.  &  G.  R.  Co.  112  Fed.  181. 

Cited  in  Postal  Teleg.  Cable  Co.  v.  United 
States  (Postal  Teleg.  Cable  Co.  v.  Alabama) 
155  U.  S.  487,  39  L.  ed.  233,  15  Sup.  Ct.  Itep. 
192 — East  Lake  Land  Co.  v.  Brown,  155  U.  i 
S.  488,  39  L.  ed.  234,  15  Sup.  Ct.  Rep.  357 
— East  Lake  Land  Co.  v.  Brown.  159  U.  S. 
252,  15  Sup.  Ct.  Rep.  1039 — United  States 
V.  American  Bell  Teleph.  Co.  159  U.  S.  553. 
40  L.  ed.  257,  16  Sup.  Ct.  Rep.  69 — Oregon 
Short  Line  &  U.  N.  R.  Co.  v.  Skottowe,  162 
U.  S.  495,  40  L.  ed.  10.^>0,  16  Sup.  Ct.  Rep. 
869 — Robinson  v.  Caldwell,  165  U.  S.  360.  41 
L.  ed.  745,  17  Sup.  Ct.  Rep.  343 — Texas  A 
P.  R.  Co.  V.  Cody.  166  U.  S.  608,  41  L.  ed. 
1133.  17  Sup.  Ct.  Rep.  703— Walker  v.  Col- 
lins, 167  U.  S.  57,  42  L.  ed.  76,  17  Sup.  Ct. 
Rep.  738 — Pratt  v.  Paris  Gaslight  &  Coke 
»'o  168  U.  S.  258,  42  L.  ed.  459,  18  Sup.  Ct. 
Rep.  62 — Florida  C.  &  P.  R.  Co.  v.  Bell.  176. 
U.  S.  330,  44  L.  ed.  490,  20  Sup.  Ct.  Rep. 
399 — Houston  &  T.  C.  R.  Co.  v.  Texas.  177 
U.  S.  78.  44  L.  ed.  680,  20  Sup.  Ct.  Rep.  545 
— Gableman  v.  Peoria,  D.  &  K.  R.  Co.  17S> 
U.  S.  337,  45  L.  ed.  222,  21  Sup.  Ct.  Rep. 
171 — Arkansas  v.  Kansas  &  T.  Coal  Co.  183 
U.  S.  188,  46  L.  ed.  146,  22  Sup.  Ct.  Rep. 
47— -Bllhiol  v.  Maurice,  185  U.  S.  111.  46 
L.  ed.  828,  22  Sup.  Ct.  Rep.  560 — Boston 
&  M.  Consol.  Copper  &  S.  Min.  Co.  v.  Mon- 
tana Ore  Purchasing  Co.  188  U.  S.  639.  47 
L.  ed.  632,  23  Sup.  Ct.  Rep.  4.34 — Bankers 
Mut.  Casualty  Co.  v.  Minneapolis,  St.  P.  & 
S.  Ste.  M.  R.  Co.  192  U.  S.  383,  48  L.  ed. 
489,  24  Sup.  Ct.  Rep.  325 — Minnesota  v. 
Northern  Securities  Co.  194  U.  S.  64.  48 
L.  ed.  878.  24  Sup.  Ct.  Rep.  598— Fllhoil  v. 
Torney,  194  V.  S.  361,  48  L.  ed.  1017.  24 
Sup.  Ct.  Rep.  698— Joy  v.  St.  Louis,  201  U. 
S.  341,  50  L.  ed.  781,  26  Sup.  Ct.  Rep.  478— 
Ysleta  V.  Canda.  67  Fed.  8— Caples  v.  Texas 
&  P.  R.  Co.  67  Fed.  12— Tug  River  Coal  & 
Salt  Co.  V.  Brigel.  14  C.  C.  A.  582,  31  U.  S. 
665,  67  Fed.  630— St.  Paul.  M.  &  M.  R. 
Co.  V.  St.  Paul  &  N.  P.  R.  Co.  15  C.  C.  A. 
174.  32  U.  S.  App.  372,  68  Fed.  9 — Wood 
V.  Drake,  70  Fed.  881— Wichita  Nat.. Bank 
V.  Smith,  19  C.  C.  A.  43,  36  U.  S.  App.  5.30. 
72  Fed.  570 — -Fergus  Falls  v.  Fergus  Falls 
Water  Co.  19  C.  C.  A.  216,  36  U.  S.  App.  480. 
72  Fed.  877 — Wabash  R.  Co.  v.  Barbour.  19- 
C.  C.  A.  548,  43  U.  S.  App.  102.  73  Fed.  515 
— Florida  v.  Charlotte  Harbor  Phosphate  Co. 
20  C.  C.  A.  540,  41  U.  S.  App.  405.  74  Fed. 
581 — Wise  V.  Nixon,  76  Fed.  6 — Kansas  v. 
Atchison,  T.  A  S.  F.  R.  Co.  77  Fed.  341  — 
Lincoln  v.  Lincoln  Street  R.  Co.  77  Fed.  659 
— Evans  v.  Durango  Land  &  Coal  Co.  25  C. 
C.  A.  534,  49  U.  S.  App.  320,  80  Fed.  4.36— 
Gableman  v.  Peoria.  D.  &  E.  R.  Co.  82  Fed. 
792 — Argonaut  Min.  Co.  v.  Kennedy  Min.  & 
Mill.  Co,  84  Fed.  2 — King  v.  Lawson,  84  Fed. 
210 — Indiana  use  of  Delaware  County  v.  Alle- 
ghany Oil  Co.  85  Fed.  872— Nashville,  C.  & 
St.  L.  R.  Co.  V.  Taylor.  86  Fed.  174 — Sho- 
shone Mln.  Co.  V.  Rutter.  31  C.  C.  A.  232, 
59  U.  S.  App.  538,  87  Fed.  810— Re  Stuts- 
man County,  88  Fed.  342 — Cox  v.  Gilmer, 
88  Fed.  348 — Johnson  v.  Wells.  F.  &  Co.  91 
Fed.  3— Doremus  v.  Root.  94  Fed.  762 — 
Dewey  Min.  Co.  v.  Miller.  96  Fed.  2— Cali- 
fornia OH  &  Gas  Co.  V.  Miller.  96  Fed.  18— 
Arkansas  v.  Kansas  &  T.  Coal  Co.  06  Fed. 
355 — People  v.  Sanitary  District,  98  Fed.  150 
— Broadway  Ins.  Co.  v.  Chicago  G.  W.  R. 
Co.  101  Fed.  510 — Aultman  &  T.  Co.  v. 
Brumfield  102  Fed.  15 — Winters  v.  Drake. 
102   Fed.    546— Mayo   v.   Dockery,    108   Fed.. 
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898— Scott  V.  Choctaw,  O.  &  G.  R.  Co.  112 
Fed.  181 — South  Carolina  v.  Virginia-Carolina 
Chemical  Co.  117  Fed.  729 — Washington  9. 
laland  LlAe  Co.  117  Fed.  778— Fllhlol  v.  For- 
ney. 119  Fed.  976 — The  John  R.  Rergen,  122 
Fed.  100 — Joy  v.  St,  Louis,  122  Fed.  525 — 
Kentucky  v.  Chicago,  I.  &  L.  R.  Co.  123  Fed. 
458 — St.  I^uis  Cotton  Compress  Co.  v.  Amer- 
ican Cotton  Co.  60  C.  C.  A.  81,  125  Fed. 
197 — Pennsylvania  Lumberman's  Mut.  F.  Ins. 
Co.  T.  Meyer.  61  C.  C.  A.  256,  126  Fed.  354— 
St.  Louis,  I.  M.  &  S.  R.  Co.  V.  Davis.  132 
Fed.  632— Miller  v.  Clifford.  5  L.R.A.(N.S.) 
59.  67  C.  C.  A.  57,  133  Fed.  885 — Arkansas 
T.  Choctaw  &  M.  R.  Co.  134  Fed.  107— 
Order  of  R.  R.  Telegraphers  v.  Louisville  & 
N.  R.  Co.  148  Fed.  440 — Darton  v.  Sperry, 
71  Conn.  344.  41  Atl.  1052— Chesapeake,  O. 
&  S.  W.  R.  Co,  V.  Smith,  101  Kv.  711,  42 
B.  W.  538 — Adams  v.  Yazoo  &  M.  Valley  R. 
Co.  77  Miss.  315.  28  So.  956— Stuart  v.  Bank 
of  Staplehurst.  57  Neb,  576,  78  N.  W.  298— 
Layden  v.  Endowment  Rank,  K.  of  P.  128 
N.  C.  555.  39  S.  E.  47— State  v.  Port  Royal 
ft  A.  R.  Co.  45  S.  C.  433,  23  S.  B.  363— 
Mathls  T.  Southern  R.  Co.  53  S.  C.  258,  31 
8.  E.  240 — Texas  &  P.  R.  Co.  v,  Hlghtower. 
12  Tex.  Civ.  A  pp.  43,  33  S.  W.  541— 
Greer  v.  Texas  &  P.  R.  Co.  17  Tex.  Civ.  A  pp. 
359,  42  S.   W.   1038. 

329.  A  case  is  not  removable  to  a  Federal 
court  on  the  ground  that  matters  of  a 
Federal  nature  are  involved,  when  no  such 
matter  appears  in  plaintiff's  original  cause 
of  action,  but  is  first  set  up  by  bis  reply 
to  a  defense.  Houston  &  T.  C.  R.  Co.  v. 
Texas,  177  U.  S.  66,  20  Sup.  Ct.  Rep.  545, 

44:  673 
Cited  In  Scott  v.  Choctaw,  O.  &  G.  R.  Co.  112 
Fed.  181 — Sooth  Carolina  v.  Vlrglnla-Caro- 
Ibia  Chemical  Co.  117  Fed.  732— Layden  v. 
Endowment  Rank  K.  of  P.  128  N.  C.  555, 
39   8.    E.    47. 

330.  Whether  a  party  claims  a  right  un- 
der the  Federal  Constitution  or  laws  so  as 
to  justify  a  removal  of  the  cause  from  a 
state  to  a  Federal  circuit  court  as  a  case 
arising  under  such  Constitution  or  laws  is 
to  be  ascertained  by  the  legal  construc- 
tion of  his  own  allegations,  and  not  by  the 
elTect  attributed  to  those  allegations  by  the 
adverse  party.  Central  R.  Co.  v.  Mills,  113 
U.  S.  249,  5   Sup.  Ct.  Rep.  456,       28:  d49 

331.  No  controversy  arises  under  the  Con- 
utitution  and  laws  of  the  United  States,  so 
that  a  case  in  a  state  court  can  be  re- 
moved ti*  the  United  States  circuit  court, 
where  neither  the  bill  nor  the  answer,  in 
terms  or  in  effect,  claims  any  right  or  in- 
volves any  question  under  that  Constitu- 
tion or  those  laws.  Central  R.  Co.  v.  Mills, 
113  V.  S.  249,  5  Sup.  Ct.  Rep.  456,  28:  949 

332.  Before  a  circuit  court  is  required 
to  retain  a  case,  upon  the  ground  that  it 
arises  under  the  Constitution,  laws,  or  trea- 
ties of  the  United  States,  it  must  in  some 
form  appear  upon  the  record,  by  a  statement 
of  facts  in  legal  and  logical  form  such  as  is 
rpquired  in  good  pleading,  that  it  really 
ftnd  substantially   involves    the   dispute   or 


controversy  so  arising.  Gibbs  v.  Crandall, 
120  U.  S.  105,  7  Sup.  Ct.  Rep.  497,  30:  590 
Carson  v.  Dunham,  121  U.  S.  421,  7  Sup. 

Ct.  Rep.  1030.  30:  992 

Cited  In  California  Oil  &  Gas  Co.  v.  Miller,  96 

Fed,  17 — Green  v.  Heaston,  154  Ind.  129,  56 

N,  E.  87. 

333.  The  mere  allegation  in  a  petition  for 
the  removal  of  a  cause  from  a  state  to  a 
Federal  circuit  court,  under  the  act  of 
March  3,  1875,  that  the  action  by  riparian 
owners  to  restrain  mine  owners  from  de- 
positing tailings  and  debris  in  the  channel 
of  the  river  arises  under,  and  that  its  de- 
termination will  necessarily  involve  and  re- 
quire the  construction  of,  laws  of  the  Unit- 
ed States,  specifically  enumerated,  as  well 
as  the  pre-emption  laws,  is  not  sufficient  to 
show  that  the  right  of  the  mine  owners 
under  title  derived  under  the  laws  of  the 
United  States  to  the  use  of  the  channels 
of  the  river  and  its  tributaries  arises  under 
the  laws  of  the  United  States,  where  no 
facts  are  stated  to  show  the  right  claimed 
or  to  enable  the  court  to  see  whether  it 
necessarily  depends  upon  the  construction 
of  the  statute.  Little  York  Gold-Washing- 
ton &  Water  Co.  v.  Keyes,  96  U.  S.  199, 

24:  656 

334.  Where  a  removal  is  sought  on  the 
ground  that  the  controversy  arises  under 
the  Constitution  or  laws  of  the  United 
States,  under  the  act  of  1875.  it  must  ap- 
pear upon  the  record  that  the  suit  involves 
a  dispute  or  controversy  as  to  a  right 
which  depends  upon  the  construction  or  ef- 
fect of  the  Constitution  or  some  law  or 
treaty  of  the  United  States.  If  the  jurisdic- 
tional facts  sufficiently  appear  in  the  plead* 
ings,  the  petition  for  removal  need  not  re- 
state them.  Little  York  Gold-Washing  & 
Water  Co.  v.  Keyes,  96  U.  S.  199,  24:  655 
Distinguished   in  'Low   v.    Wavne    County    Sav. 

Banlc,    14    Blatchf.    451,    Fed.    Cas.    No.    8,- 
5C2. 

Cited  in  Bondurant  v.  Watson,  103  U.  S.  286, 
26  L.  ed.  449— Gibbs  v.  Crandall.   120  U.   S. 
108,   30  L.   ed.    591,   7    Sup.   Ct.   Ren.   497-— 
Carson  v.  Dunham,  121  U.  S.  426,  30  L.  ed. 
904,    7    Sup.    Ct.    Rep.    1030— Shreveport    v. 
Cole,    129   U.    S.   41,   32   L.   ed.   591,   9   Sup. 
ex.  Rep.  210 — Tennessee  v.  Union  &  Planters* 
Banlc,  152  U.  S.  460,  38  L.  ed.  514,  14  Sup. 
Ct.    Rep.    654— Blaclcburn    v.    Portland    Gold 
MIn.   Co.    175   U.    S.   580,   44    L.    cd.   281.   20 
Sup.    Ct.    Rep.    222— Crystal    Springs    Land 
&  Water  Co.  v.  Los  Angeles.  177   U.  S.   169, 
44    L.   ed.    720,   20   Sup.   Ct.    Rop.   573— Sho- 
shone Mln.  Co.  V.  Rutter,  177  U.  S.  507,  44 
L.  ed.  865,  20  Sup.  Ct.  Rep.  726— Western  U. 
Teleg.    Co.    v,   Ann    Arbor   R.   Co.    178   U.    S. 
244,  44  L.  ed.  1054,  20  Sup.  Ct.  Rep.  867 — 
Gableraan  v.  Peoria,  D.  &  E.  R.  Co.  179  IJ.  S. 
339,  45  L.  ed.  223,  21   Sup.   Ct.   Rep.   171— 
Lampasas  v.  Bell,  180  U.   S.  283.  45  L.  ed. 
530,  21  Sup.  Ct.  Rep.  368 — Patton  v.  Brady, 
184   U.    S.   611,   46   L.   ed.   716,    22   Sup.   Ct. 
Rep.   493 — Defiance  Water  Co.     v.    Defiance, 
191  TT.  S.  191,  48  L.  ed.  143,  24  Sup.  Ct.  Rep. 
63 — Bankers   Mut.   Casualty    Co.    v.   Minnea- 
polis.  St.   P.   &  S.   Ste.  M.  R.  Co.  192  U.   S. 
381.  48  L.  ed.  488,  24   Sup.  Ct.   Rep.   325 — 
Rurlcmnn  v.  Palisade  Land  Co.  1  Fed.  370 — 
Union  P.  R.  Co.  v.  McComb,  17  Blatchf.  511, 
1  Fed.  800— Mackaye  v.  Mallory,  19  Blatchf. 
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174,  6  Ji'ed.  751— Deford  v.  Mehaflfy,  13  Fed. 
489 — Glover  v.  Shepperd,  11  Blss.  578,  15 
Fed.  837 — Merchants*  Nat.  Bank  v.  Brown, 
4  Wooda,  265,  17  Fed.  102— Harris  v.  Dela- 
ware, L.  &  W.  R.  Co.  18  Fed.  835— Roths- 
child V.  Matthews,  22  Fed.  7— McFadden  v. 
Robinson.  10  Sawy.  400,  22  Fed.  12 — Ham- 
bleton  V.  Duham,  10  Sawy.  490,  22  Fed. 
465 — ^Miller  v.  Wattler,  24  Fed.  52— Theur- 
kauf  V.  Ireland,  27  Fed.  770 — Banlgau  v. 
Worcester,  30  Fed.  394 — Illinois  v.  Illinois  C. 
R.  Co.  33  Fed.  725— Tehan  v.  First  Nat. 
Bank,  89  Fed.  578 — Austin  v.  Gagan,  5 
L.R.A.  476.  39  Fed.  626 — Chambers  v.  Mc- 
Dougal,  42  Fed.  695 — Strasburger  v. 
Beecher,  44  Fed.  214 — Dunton  v.  Muth, 
45  Fed.  395 — South  Carolina  ex  rel. 
Tillman  v.  Coosnw  Min.  Co.  45  Fed.  809 
— Fitzgerald  v.  Missouri  P.  R.  Co.  45  Fed. 
819— Burke  v.  Bunker  Hill  &  S.  Min.  &  Con- 
centrating Co.  46  Fed.  648— South  Carolina 
V.  Port  Royal  &  A.  R.  Co.  56  Fed.  334 — 
Supreme  Lodge  K.  of  P.  v.  Wilson,  14  C.  C. 
A.  265,  30  U.  S.  App.  234,  66  Fed.  786— 
Wood  V.  Drake,  70  Fed.  882— Nashville.  C. 
&  St.  L.  R.  Co.  V.  Taylor,  86  Fed.  183— 
Dewey  Min.  Co.  v.  Miller,  96  Fed.  2 — Marrs 
V.  Felton,  102  Fed.  779 — Owensboro  v.  Owens- 
boro  Waterworks  Co.  53  C.  C.  A.  149,  115 
Fed.  321 — Dalton  ▼.  Milwaukee  Mechanic's 
Ins.  Co.  118  Fed.  877-^oy  v.  St.  Louis,  122 
Fed.  526— Terry  v.  Bird,  64  C.  C.  A.  162, 
129  Fe±  594 — Thompson  v.  Stalmann,  131 
Fed.  811— Ex  parte  Grlmball,  61  Ala.  607 
— Ex  parte  .Tones,  66  Ala.  200 — Forncrook 
Mfg.  Co.  V.  Barnum  Wire  &  Iron  Works.  54 
Mich.  555,  20  N.  W.  582— Dunn  v.  Burling, 
ton  C.  R.  &  N.  R.  Co.  3.'>  Minn.  83,  27  N.  W. 
448 — Union  P.  R.  Co.  v.  McComb,  58  How. 
Pr.  479— Mackey  v.  Mallory,  61  How.  Pr.  33 
—Texas  &  P.  K.  Co.  v.  McAllister,  59  Tex. 
359. 

e.  Bond. 

Waiver  of  Right  to  Remove,  by  Omitting  to 

File,   see   supra,   21. 
Filing  of   Bond  as   Removal  of  Cause,  see 

infra,  404,  406-412,  414-417. 

335.  One  competent  surety  is  sufficient  on 
a  petition  for  a  removal  of  a  cause  from  a 
state  to  a  Federal  circuit  court  under  the 
act  of  March   3,   1875,   and   the   fact   that 
another  person  who  had  signed  the  bond  was 
an  attorney  of  the  court,  and  forbidden  by 
state  laws  to  become  a  surety,  does  not  vi- 
tiate it.    Mover  v.  Delaware  R.  Constr.  Co. 
(Removal  Cases)   100  U.  S.  457,        25:  593 
Cited  In  Chambers  v.  McDougal.  42  Fed.  697 — 
Monroe  v.  Williamson,  81  Fed.  986 — Now  Or- 
leans,  f^.  J.  &  G.   I.   R.   Co.   V.   Rebasse,   44 
La.  Ann.  180.  10  So.  708— Roberts  v.  Chicago, 
St.  P.  M.  &  O.  R.  Co.  48  Minn.  530.  51  X.  W. 
478 — Johnson  v.  Brewers'  F.  Ins.  Co.  51  Wis. 
576,  8  N.  W.  297. 


VII.  Time  for  Remox^al, 

a.  In  General, 

Time  to  Object  to  Removal,  see  infra,  486. 
First  Objecting  as  to,  on   Appeal,  see   Ap- 
peal and  Error.  4533. 
Estoppel  to  Object  as  to,  see  Estoppel,  288. 
See  also  supra,  257. 

336.  A  petition  for  the  removal  of  a  sepa- 


rable controversy  from  a  state  to  a  Federal 

circuit  court,  which  was  not  filed  in  time 

to  effect  a  removal  under  the  act  of  March 

3,  1875,  §  2,  cl.  2,  is  not  sustainable  under 

U.  S.  Rev.  Stat.  §  639,  subdiv.  2,  which  was 

repealed  by  the  act  of  1875.    Hyde  v.  Ruble, 

104  U.  S.  407,  26:  823 

Cited  in  Baltimore  &  O.  R.  Co.  v.  Bates,  119 

U.  S.  467,  30  L.  ed.  438,  7  Sup.  Ct.  Rep.  285 

— United  States  v.  Hufrmaster.  35  Fed.  82 — 

Blum    V.    Thomas,    60    Tex.    161 — Eldred    v. 

Becker.    60    Wis.    46.    18    N.    W.    642— Jones 

v.  Foster,  61  Wis.  27,  20  N.  W.  786. 

337.  The  requirement  of  the  act  of  March 
3,  1875,  §  3,  relating  to  the  time  within 
which  a  petition  for  the  removal  of  a  cause 
from  a  state  to  a  Federal  court  must  be 
filed,  is  not  jurisdictional  and  may  be 
waived.  Avers  v.  Watson,  113  U.  S.  594, 
5  Sup.  Ct.  Rep.  641,  28:  1093 
Cited  in  Pacific  R.  Removal  Cases,  115  V.  S.  17, 

29  L.  ed.  325.  5  Sup.  Ct.  Rep.  1113 — Ayera 
v.  Watson.  132  U.  S.  394,  33  L.  ed.  379,  10 
Sup.  Ct.  Rep.  116 — Field  v.  Williams,  24  Fed. 
516 — Coburn  v.  Cedar  Valley  Land  &  Cattle 
Co.  25  Fed.  794— Whelan  v.  New  York.  L. 
K.  &  W.  R.  Co.  1  L.R.A.  74,  35  Fed.  863 — 
Powers  v.  Chesapeake  &  O.  R.  Co.  65  Fed. 
133 —Tod  V.  Cleveland  &  M,  Valley  R.  Co.  12 
C.  C.  A.  523,  22  U.  S.  App.  707,  65  Fed. 
147 — Robertson  v.  Scottish  Union  &  Nat.  Ins. 
Co.  68  Fed.  177— Collins  v.  Stott,  76  Fed. 
614 — Probst  V.  Cowen,  91  Fed.  930 — Cox  v. 
Bryan,  81  Md.  291,  31  Atl.  852. 

338.  The  time  of  filing  a  petition  for 
removal  is  not  esvsential  to  jurisdiction,  and 
the  failure  to  comply  with  it  may  be  sub- 
ject to  waiver  or  estoppel.  Powers  v. 
Chesapeake  &  O.  R.  Co.  169  TJ.  S.  92,  18  Sup. 
Ct.  Rep.  264.  42:  673 
Cited  In    Postal   Teleg.   Cable   Co.   v.    Southern 

R.  Co.  88  Fed.  805^Guarantee  Co.  v.  Han- 
way,  44  C.  C.  A.  317,  104  Fed.  374— Union 
Terminal  R.  Co.  v.  Chicago,  B.  &  Q.  R.  Co. 
119  Fed.  215— Groton  Bridge  &  Mfg.  Co.  v. 
American  Bridge  Co.  137  Fed.  297 — Pennsyl- 
vania Co.  V.  Leeman.  160  Ind.  22,  66  N.  E. 
48— Myers  v.  Chicago  &  N.  W.  R.  Co.  118 
Iowa.  323.  91  N.  W.  1076. 

339.  An  objection  to  the  exercise  by  the 
circuit  court  of  the  United  States  of  juris- 
diction over  a  case  otherwise  removable,  up- 
on the  ground  that  the  petition  for  removal 
was  filini  too  late,  is  an  objection  which  may 
be  waived.  Gerling  v.  Baltimore  &  O.  R. 
Co.  (Martin  v.  Baltimore  &  O.  R.  Co.)  151 
U.  S.  673,  14  Sup,  Ct.  Rep.  533,  38:  311 
Cited  In  Connell  v.  Smiley,   150  U.  S.  339.  39 

L.  od.  444,  15  Sup.  Ct.  Rep.  353 — Wabash 
Western  R.  Co.  v.  Brow,  104  V.  S.  276,  41 
Ia  ed.  433,  17  Sup.  Ct.  Rep.  126 — Knight  v. 
International  &  G.  N.  R.  Co.  9  C.  C.  A.  379, 
23  \\  S.  App.  .356.  61  Fed.  00— Tod  v.  Cleve- 
land &  M.  Valley  R.  Co.  12  C.  C.  A.  523.  22 
U.  S.  App.  707.  65  Fed.  147— Guarantee  Co. 
of  N.  A.  V.  Mechanics'  Sav.  Bank  &  T.  Co.  2t» 
C.  C.  A.  151.  47  r.  S.  App.  91.  80  Fed.  771 
— Guarantee  Co.  v.  Flan  way,  44  C.  C.  A.  31 S, 
104  Fed.  374— Vlrglnla-C^arollna  Chemical  Co. 
v.  Sundry  Ins.  Cos.  108  Fed.  453— State  ox 
rel.  Mears  v.  Barnes,  5  N.  D.  357,  05  N.  W. 
688. 

340.  A  petition  for  the  removal  of  a  cau.se 
from  a  state  court  to  a  Federal  circuit  court 
is  not  too  late,  although  defendant  may  be 
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in  default  in  the  the  state  court  for  failure 
to  answer  in  time,  if  such  petition  is  filed 
as  soon  as  the  cause  becomes  a  removable 
one.  Remington  v.  Central  P.  R.  Co.  198 
V.  S.  95,  25  Sup.  Ct.  Rep.  577,  49:  959 

Cited  In  Bryson  v.  Southern  R.  Co.  141  W.  C. 
595.    54    S.    E.   434. 

Before  trial. 

For  Prejudice  and  Local  Influence,  see 
infra,  394,  400,  402. 

Constitutionality  of  Statute,  see  Re- 
moval of  Causes,  4. 

341.  An  application  to  remove  a  separable 
controversy  from  a  state  to  a  Federal  cir- 
cuit court  is  made  "before  the  trial"  within 
the  meaning  of  the  act  of  July  27,  1866,  al- 
though the  case  may  have  been  called  for 
trial  and  the  jury  may  have  been  sworn. 
Yulee  V.  Vose.  99  U.  S.  539.  25:  355 
Cited  in  Meyer  v.  Delaware  R.  Constr.  Co.  100 

U.  S.  474,  25  L.  ed.  600 — Meyer  v.  Delaware 
R-  Constr.  Co.  37  Phila.  Leg.  Int.  19. 

342.  A  petition  filed  for  removal  under 
the  act  of  1867  may  be  filed  at  any  time 
before  the  final  hearing  or  trial  of  the 
suit.     Vannevar  v,  Brvant,  21  Wall.  41, 

22:  476 
Cited  In  Baltimore  &  O.  R.  Co.  v.  Bates.  119  U. 
S.  467,  SO  L.  ed.  438,  7  Sup.  Ct.  Rep.  285 — 
Fisk  V.  Henarle,  142  U.  S.  466.  35  L.  ed. 
10S3.  12  Sup.  Ct.  Rep.  207— Re  Frazer.  18 
Alb.  Li.  J.  353,  Fed.  Cas.  No.  5,0«38— Thouron 
▼.  East  Tennessee,  V.  &  G.  R.  Co.  38  Fed.  678 
— Anderson  v.  Bowers,  43  Fed.  IV22 — Brod- 
bead  v.  Shoemaker.  11  L.R.A.  560.  44  Fed. 
523 — Sharp  v.  Gutcher,  74  Ind.  363--Biay- 
lej  V.  Hedges,  53  Iowa.  584,  5  N.  W.  748— 
Stone  V.  Sargent.  129  Mass.  500— Whit ehouse  I 
V.  Continental  F.  Ins.  Co.  14  Phila.  431.  37 
Phila.  Leg.  Int.  225 — Jones  v.  Foster,  61  Wis. 
2!»,   20  X.  W.  785. 

343.  The  requirement  of  the  ait  of  March 
3,  1875,  that  the  petition  for  the  removal 
of  a  cause  from  a  state  court  to  a  Federal 
court  must  be  filed  before  final  trial  means 
before  final  judgment  in  the  court  of  origi- 
nal jurisdiction  where  the  suit  is  brought. 
Lowe  V.  Williams,  94  U.  S.  650,       24:  216 

344.  I'nder  Rev.  Stat.  §  641,  U.  S.  Com  p. 
Stat.  1901,  p.  520,  authorizing  a  removal 
of  any  civil  suit  against  a  person  who  is 
denied,  or  cannot  enforce,  any  right  secured 
under  the  laws  providing  for  equal  civil 
rights,  the  petition  must  be  presented  be- 
fore trial  or  final  hearing.  Re  Virginia 
(Virginia  v.  Rives)    100  U.  S.  313,  25:  667 

345.  After  the  highest  state  court  has 
reversed  the  decree  of  the  court  below  and 
made  a  decree  on  the  merits,  and  though  the 
court  below  has  sent  the  case  to  a  ma.ster 
to  settle  the  details  of  the  final  decree,  it  is 
too  late  to  file  a  petition  for  removal  to  a 
F«?deral  circuit  court,  either  under  the  act 
of  1866.  on  the  ground  of  diverse  citizenship. 
or  under  the  act  of  1867,  on  the  ground  of 
prejudice  or  local  influence,  both  of  which 
statutes  provide  that  the  petition  must  be 
filed  before  the  trial  or  final  hearing.  Jif- 
kins  V.  Sweetzer,  102  U.  S.  177.  26:  129 
DiittinffuUhed  In   Hewitt  v.    Phelps    (Norton   v. 

rbelps)   105  U.  S.  39,5.  26  L.  ed.  1072. 

Cited  In  Bank  of  Maysvllle  v.  Claypool,  120  U. 


S.  270,  30  L.  ed.  633.  7  Sup.  Ct.  Rep.  545— 
t^sk  V.  Henarle,  142  U.  S.  460.  35  L.  ed. 
1083.  12  Sup.  Ct.  Rep.  207— Rosenthal  v. 
Coates,  148  U.  S.  148,  37  L.  ed.  401,  13  Sup. 
Ct.  Rop.  576 — Mackaye  v.  Mallory.  19  Blatchf. 
174.  6  Fed.  752— Deford  v.  Mehaffy,  13  Fed. 
486— Fisk   v.   Henarle,   32  Fed.  425. 

346.  A  petition  for  a  removal  from  a  state 
to  a  Federal  circuit  court  is  filed  **before 
trial,"  within  the  meaning  of  the  act  of 
March  3,  1875,  when  filed  after  a  decree  of 
the  lower  court  has  been  reversed  by  the 
highest  state  court,  on  appeal,  and  the 
cause  remanded  for  hearing  on  the  merits. 
Norton  v.  Phelps  (Hewitt  v.  Phelps)  105  U. 
S.  393,  26:  1072 
Cited  In  Alley  v.  Nott,  111  U.  S.  476,  28  L.  ed. 

402,  4  Sup.  Ct.  Rep.  405— Glover  v.  Shep- 
pord,  11  Bias.  675,  15  Fed.  835— Miller  v. 
Tobin,  9  Sawy.  412,  18  Fed.  616. 

347.  A  stipulation  entered  into  to  send 
the  case  to  a  master  to  ''take  testimony  and 
report  the  same,"  was  nothing  more  than 
an  agreement  for  the  appointment  of  an  ex- 
aminer, before  whom  the  testimony  in  suit 
— which  was  in  its  nature  a  suit  in  equity 
— could  be  taken;  and  it  was  not  the  begin- 
ning of  the  trial;  and  it  was  therefore  not 
too  late,  after  testimony  had  been  taken  un- 
der the  stipulation,  to  present  a  petition  for 
the  removal  of  the  cause  to  the  United 
iStates  court  on  account  of  the  citizensliip 
of  the  parties.  Carson  v.  Hyatt,  118  U.  S. 
279,  6  fSup.  Ct.  Rep,  1050,  30:  167 

348.  A  criminal  prosecution  can  be  re- 
moved from  a  state  court  to  the  United 
States  circuit  court  only,  under  U.  S.  Rev. 
Stat.  §  643,  U.  S.  Comp.  SUt.  1901,  p.  521. 
after  indictment  and  before  trial;  such  re- 
moval takes  place  by  service  upon  the  state 
court  of  the  certiorari  or  habeas  corpus  cum 
causa  prescribed  by  said  section.  Virginia 
V.  Paul,  148  U.  S.  107,  13  Sup.  Ct.  Rep.  536, 

37:  386 
Cited  in  Virginia  v.  Bingham,  88   Fed.   5G4. 

349.  The  right  to  remove  a  separable  con- 
troversy from  the  state  to  a  Federal  circuit 
court,  under  the  act  of  July  27,  1866.  at 
any  time  before  trial  when  the  necessary 
citizenship  is  found  to  exist  and  the  sepa- 
ration of  the  petitioner's  interests  in  the 
controversy  can  be  made,  was  given  by  the 
provision  of  that  act  for  the  removal  of 
separable  controversies  at  any  time  before 
the  trial  or  final  hearing  of  the  cause. 
Yulee  V.  Vose,  99  U.  S.  539,  25:  355 
CiteU  in  Brooks  v.  Clark,  110  U.  S.  511,  30  L. 

ed.  485,  7  Sup.  Ct.  Rep.  301 — McLean  v.  St. 
Paul  &  C.  R.  Co.  16  Blatchf.  317,  Fed.  Cas. 
No.  8.892 — Brodhead  v.  Shoemaker,  11  L.R. 
A.  570,  44  Fed.  523 — Cookerly  v.  Great  North- 
ern R.  Co.  70  Fed.  279 — Trempor  v.  .Schwab- 
acher,  84  Fed.  416 — Brayley  v.  Hedges,  53 
Iowa,  584,  5  N.  W.  748 — Brooks  v.  Clurk,  44 
Phila.  Leg.  Int.  50. 

Term  at  which  case  is  first  triable. 

Removal    for    Prejudice   and   Local    In- 
fluence, see  infra,  399. 
See  also  infra,  391-393. 

350.  Under  the  act  of  1875,  by  which  V. 
S.  Rev.  JStat.  §  639,  subdiv.  2,  was  repealed. 
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the  petition  for  removal  must  be  filed  in  the 
state  court  before  or  at  the  term  at  which 
the  cause  could  be  first  tried.  Holland  v. 
Chambers,  110  U.  S.  59,  3  Sup.  Ct.  Rep. 
427,  28:  70 

351.  The  act  of  March  3,  1875,  requires  of 
the  party  seeking  removal  that  he  or  they 
"make  and  file  a  petition  in  such  suit,  in 
such  state  court,  before  or  at  the  term  at 
which  such  cause  could  be  tried,  and  before 
the  trial  thereof,  for  the  removal  of  such 
suit  into  the  circuit  court.  Pullman  Pal- 
ace Car  Co.  V.  Speck,  113  U.  S.  84,  5  Sup. 
Ct.  Rep.  374,  28:  925 
Cited  In   Hess  v.  Reynolds,   113  U.   S.   79,  28 

L.  ed.  929,  5  Sup.  Ct.  Rep.  377 — Gregory  ▼. 
Hartley,  113  U.  8.  746,  28  L.  ed.  1151,  5 
Sup.  Ct.  Rep.  743 — Phoenix  Mut.  L.  Ins.  Co. 
V.  Walrath,  117  U.  S.  367,  29  L.  od.  924,  Q 
Sup.  Ct.  Rep.  708 — Carson  v.  Hyatt,  118  U. 
S.  289,  30  L.  ed.  170,  6  Sup.  Ct.  Rep.  1050 — 
Manning  v.  Amy,  140  U.  S.  142,  35  L.  ed. 
388,  11  Sup.  Ct.  Rep.  757— Martin  v.  Balti- 
more &  O.  R.  Co.  (Gerllng  v.  Baltimore  & 
O.  R.  Co.)  151  U.  S.  687,  38  L.  ed.  316,  14 
Sup.  Ct.  Rep.  533 — Wabash  Western  R.  Co. 
V.  Brow,  1C4  U.  S.  277,  41  L.  ed.  434,  17  Sup. 
Ct.  Rep.  126 — MacNaughton  v.  South  Paci- 
fic Coast  R.  Co.  10  Sawy.  114 — Wilkinson  v. 
Delaware.  L.  &  W.  R.  Co.  23  Fed.  562— Davis 
T.  Marine  Nat.  Bank.  24  Fed.  195— Field  v. 
Williams.  24  Fed.  515 — Theurkauf  v.  Ireland, 
27  Fed.  770 — Wlnberg  v.  Berkeley  Co.  R.  & 
Lumber  Co.  20  Fed.  721 — Dixon  v.  Western 
V.  Telog.  Co.  38  Fed.  377— Keeney  v.  Roberts, 
39  Fed.  627 — Delbanco  v.  Singletary,  40  Fed. 
178 — Velle  v.  Manufacturers'  Acci.  Indemnity 
Co.  40  Fed.  546 — Spangler  v.  Atchison,  T.  & 
S.  P.  R.  Co.  42  Fed.  306— Detroit  v.  Detroit 
City  R.  Co.  54  Fed.  6— Brigham  v.  C.  C. 
Thompson  Lumber  Co.  55  Fed.  88.^ — renn- 
sylvnnla  Co.  v.  Leeman,  160  Ind.  21,  66  N. 
E.  48. 

352.  Under  the  act  of  1875  by  which  U. 
S.  Rev.  Stat.  §  639,  subdiv.  2,  was  re- 
pealed, tlie  petition  for  removal  must  be 
filed  in  the  state  court  before  or  at  the 
term  at  which  the  cause  could  be  first  tried. 
Avers  v.  Watson,  113  U.  S.  594,  6  Sup.  Ct. 
Rep.  641,  28:  1093 
Cited  in   Baltimore  &  O.  R.  Co.  v.  Bates,   119 

r.  S.  467,  30  L.  ed.  438,  7  Sup.  Ct.  Rep. 
2S.'> — Martin  v.  Baltimore  &  O.  R.  Co.  (Ger- 
llng v.  Baltimore  &  O.  R.  Co.)  151  U.  S.  689, 
3N  L.  ed.  :U7.  14   Sup.  I't.  Rep.  533. 

353.  The  petition  for  a  removal  of  a  cause 
from  a  state  to  a  Federal  circuit  court,  un- 
der the  act  of  March  3,  1875,  is  expressly 
required  to  be  filed  at  or  before  the  term 
at  which  the  cause  could  be  first  tried  and 
before  the  trial.  Gregory  v.  Hartley,  113 
U.  S.  742,  5  Sup.  Ct.  Rep.  743,  28:  1150 
Cited  In  Phoenix  Mut.  L.   Ins.  Co.  v.  Walrath, 

117  U.  S.  367,  29  L.  ed.  024,  6  Sup.  Ct.  Rep. 
7(J8 — Fisk  V.  Henarie,  142  U.  S.  407,  35  L. 
ed.  1083.  12  Sup.  Ct.  Rep.  207  -Field  v.  Wil- 
liams, 24  Fed.  515 — Lookout  Mountain  R.  Co. 
V.  Houston,  32  Fed.  711 — Dixon  v.  Western  I*. 
Teleg.  Co.  38  Fed.  377— Austin  v.  Ga^an,  14 
Sawy.  153,  5  L.R.A.  477,  39  Fed.  627— Kee- 
ney V.  Roberts,  39  Fed.  629 — Delbanco  v. 
Singletary,  40  Fed.  178 — Spangler  v.  Atchi- 
son, T.  &  S.  F.  R.  Co.  42  Fed.  306— Davis  v. 
Chicago  &  N.  W.  R.  Co.  46  Fed.  308— Brlghaui 
▼.  C.  C.  Thompson  Lumber  Co.  55  Fed.  883 
— St.   Louis   &  S.   F.    R.   Co.   v.    Weaver,   35 


Kan.  422,  67  Am.  Rep.  176,  11  Pac.  408 — 
Howard  v.  Southern  R.  Co.  122  N.  C.  948, 
29  S.  E.  778— Kennedy  ▼.  Ehlen,  31  W.  Va. 
556,  8  S.  E.  398 — Beyer  v.  Soper  Lumber 
Co.  76  Wis;  151.  44  N.  W.  750. 

354.  A  petition  for  removal  on  the 
ground  of  citizenship,  under  the  act  of  1875, 
must  be  filed  at  or  before  the  term  at  which 
the  cause  could  be  first  tried  in  the  state 
court.  Baltimore  &  O.  R.  Co.  v.  Burns,  124 
U.  S.  165,  8  Sup.  Ct.  Rep.  421,  31 :  333 
Rosenthal  v.  Coates,  148  U.  ^.  142,  13  Sup. 

Ct.  Rep.  576,  37:  399 

Manning  v.  Amy,  140  U.  S.  137,  11  Sup. 
Ct.  Rep.  757,  35:  386 

Cited  In  Martin  v.  Baltimore  &  O.  R.  Co.  (Ger- 
llng v.  Baltimore  &  O.  R.  Co.)  151  U.  S. 
687,  88  L.  ed.  316.  14  Sup.  Ct.  Rep.  5:l»— 
Powers  V.  Chesapeake  &  O.  R.  Co.  169  U.  6. 
98,  42  L.  ed.  675,  18  Sup.  Ct,  Rep.  264— 
Guarantee  Co.  of  X.  A.  v.  Ilanway.  44  C.  C. 
A.   318,  104   Fed.  374. 

355.  In  suits  pending  when  the  act  of 
1875  was  passed,  the  application  <vas  in 
time  if  made  at  the  first  term  of  the  court 
thereafter.  Meyer  v.  Delaware  R.  Constr. 
Co.     (Removal  Cases)    100   U.  S.  457, 

25:  593 
King  V.  VVorthington,  104  U.  S.  44,  26:  652 
Cited  In  American  Bible  Soc.  v.  Grove,  101  U. 
S.  612,  25  L.  ed.  848— Baltimore  &  O.  R.  Co. 
V.  Koonta.  104  U.  S.  16,  26  L.  ed.  646 — King 
V.  Worthington,  104  U.  S.  48.  26  L.  ed.  654 — 
Myers  v.  Swann,  107  IT.  S.  547,  27  L.  ed. 
584.  2  Sup.  Ct.  Rep.  685— St.  Paul  ft  C.  R. 
Co.  ▼.  McLean,  108  U.  S.  215,  27  L.  ed.  704. 
2  Sup.  Ct.  Rep.  498 — Cable  v.  Ellis,  110  U. 
S.  397,  28  L.  ed.  189,  4  Sup.  Ct.  Rep.  85— 
Alley  V.  Nott,  111  U.  S.  476,  28  L.  ed.  492, 
4  Sup.  Ct.  Rep.  49."»— McLean  v.  St.  Paul  & 
C.  R.  Co.  17  Blatchf.  367,  Fed.  Cas.  No.  8.- 
893— Re  BarnesviUe  &  M.  R.  Co.  2  McCrary. 
219,  4  Fed.  13— Wool  ridge  v.  McKenna.  8 
Fed.  666 — Lucker  v.  Phoenix  Assur.  Co.  66 
Fed.  162 — Hamilton  v.  Fowler,  83  Fed.  324— 
Kisenmann  v.  Delemar's  Nevada  Gold  MIn. 
Co.  87  Fed.  250 — Johnson  v.  Brewers'  F. 
Ins.  Co.  61  Wis.  679,  9  N.  W.  657. 

356.  A  petition  for  the  removal  of  a  cause 
from  a  state  to  a  Federal  circuit  court, 
filed  while  the  cause  under  the  state  practice 
stood  for  a  rehearing  after  a  reversal  in 
the  highest  state  court,  is  in  time  under  the 
act  of  March  3,  1875,  requiring  removal  pe- 
titions to  be  filed  before  or  at  the  term  at 
which  the  cause  could  be  first  tried.  King 
V.  VVorthington,  104  U.  S.  44,  26:  652 

357.  If  the  petitioning  party  is  kept, 
against  his  will,  by  his  adversary,  in  the 
state  court,  and  forced  to  a  trial  there,  he 
may,  after  having  obtained  a  reversal  of 
the  judgment  and  an  order  for  the  allow- 
ance of  the  removal,  enter  the  cause  in  the 
circuit  court,  notwithstanding  the  term  of 
that  court  has  passed  during  which  the 
record  should  have  been  entered.  Baltimore 
&  O.  R.  Co.  v.  Koontz,  104  U.  S.  5,      26:  643 

358.  The  requirement  that  a  petition  for 
the  removal  of  a  cause  from  a  state  to  a 
Federal  circuit  court  be  filed  at  the  first 
term  at  which  the  case  could  be  tried,  which 
is  made  by  the  act  of  March  3,  1875,  is  satis- 
fied if  filed  so  as  to  be  presented  to  the  court 
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before  the  trial  is  in  good  faith  entered  up- 
on. The  case  must  be  actually  on  trial  be- 
fore the  right  of  removal  is  gone.  Meyer  v. 
Delaware  R.  Constr.  Co.  (Removal  Cases) 
100    U.    S.   457,  25:  593 

Cited  In  Jlfklne  v.  Sweetzer,  102  U.  S.  179,  20 
L.  ed.  130— Alley  v.  Nott.  Ill  U.  S.  476,  28 
L.  ed.  492,  4  Sup.  Ct.  Rep.  495— EdrtnRton 
r.  Jefferson,  111  U.  S.  774,  28  L.  ed.  595.  4 
Sup.  Ct.  Rep-  683 — Bank  of  Maysvllle  v.  Clay- 
pool.  120  IT.  S.  260,  30  L.  ed.  633,  7  Sup. 
Ct.  Rep.  545 — Maloy  v.  Duden,  25  Fed.  674 
— Manley  v.  Olney,  32  Fed.  709 — Kalamazoo 
Wagon  Co.  T.  Snavely,  34  Fed.  824 — Atlanta, 
K.  ft  N.  R.  Co.  ▼.  Southern  R.  Co.  66  C.  C. 
A-  605.  131  Fed.  661— Miller  v.  Kent,  60 
How.  Pr.  456. 

359.  Under  §  3  of  the  removal  act  of 
March  3,  1875,  the  term  "before  or  at  the 
term  at  which  said  cause  could  be  first 
tried,  and  before  the  trial  thereof,*'  has 
been  held  to  mean,  in  respect  to  suits  pend- 
ing when  the  act  was  passed,  that  the  pe- 
tition must  be  filed  at  the  first  term  of 
the  court  thereafter  at  which  the  cause 
could  be  tried.  American  Bible  Soc.  v. 
Grove,  101  U.  S.  610,  25:  847 
Limited  in  JoDes  v.  Foster,  61  Wis.  28,  20  N. 

W.  785. 

Cited  in  Baltimore  &  O.  R.  Co.  v.  Bates,  lit) 
U.  S.  467.  30  L.  ed.  438,  7  Sup.  Ct.  Uep.  285 
— Ilanrlck  v.  Hanriok,  153  U.  S.  197,  38  L. 
ed.  687,  14  Sup.  Ct.  Rep.  835 — Neudecker 
V.  Rosenbaum,  19  Blatchf.  37.  6  Fed.  99 — 
Mackaye  v.  Mallory.  19  Blatchf.  174,  6  Fed. 
7.'2 — Ffajpnix  Mut.  L.  Ins.  Co,  v.  Walrath,  16 
F.'d.  163 — Melendy  v.  Currier,  22  Blatchf. 
50:{.  22  Fed.  129— Sutherland  v.  Jersey  City 
&  B.  R.  Co.  22  Fed.  357 — Ex  parte  .Tones,  66 
Ala.  206 — Elliott  v.  Stocks,  67  Ala.  299— 
.Stiz  ▼.  Keith.  90  Ala.  125,  7  So.  423— Bates 
V.  Baltimore  &  O.  R.  Co.  39  Ohio  St.  165— 
.lohnson  v.  Brewers'  F.  Ins.  Co.  51  Wis.  579, 
9  N.  W.  657. 

360.  After  a  suit  has  been  tried,  resulting 
in  the  disagreement  of  the  jury,  and  the 
cause  has  been  continued  to  the  following 
term,  it  is  too  late  to  apply  for  a  removal 
to  a  Federal  circuit  court  under  the  act  of 
March  3,  1875,  which  required  the  petition 
to  be  filed  in  the  state  court  before  or  at 
the  term  at  which  the  cause  could  be  first 
tried,  and  before  the  trial.  American  Bible 
Soc.  V.  Grove,  101  U.  S.  610,  25:  847 

361.  The  first  term  at  which  the  cause 
could  be  tried,  within  the  meaning  of  the 
removal  act  of  March  3,  1875,  was,  as  to 
the  owner  of  municipal  bonds,  who  procured 
the  opening  of  a  decree  against  the  unknown 
holders  of  the  bonds,  the  first  term  after 
the  opening  of  such  decree.  Barter  Twp.  v. 
Kemochan,  103  U.  S.  562,  26:  411 
DiMtinguished  in  Bonham  v.  Needles.  103  U.  S. 

650,  26  L.  ed.  452. 

Cited  in  Chicago  v.  Hutchinson,  11  Biss.  490, 
15  Fed.  133 — Detroit  v.  Detroit  City  R.  Co. 
54  Fed.  8 — Jackson  v.  Gould,  74  Me.  574— 
Smith  v.  Life  Asso.  of  America,  76  Va.  384— 
White  V.  Holt,  20  W.  Va.  801. 

362.  A  cause  which  was  in  a  condition  for 
trial  and  actually  triable  more  than  two 
m(  nths  before  the  close  of  a  term  in  the 
•tale  court  cannot  be  removed  to  a  Federal 


circuit  court  on  a  petition  filed  at  the  next 
term,  under  the  act  of  March  3.  1875,  which 
requires  the  petition  to  be  filed  at  or  be- 
fore the  term  at  which  the  suit  could  be 
first  tried,  and  before  the  trial,  although, 
after  the  state  court  had  substantfcilly  closed 
the  business  of  the  term,  and  had  stopped 
the  trial  of  causes,  a  reply  was  put  on  file 
without  leave,  which  was  supplemented  the 
next  term,  also  without  leave,  so  as  to 
change,  to  some  extent,  the  issues  as  they 
originally  stood.  Babbitt  v.  Clark,  103  U. 
S.  606,  26:  507 

Cited  in  Edrin^on  v.  Jefferson.  Ill  U.  S.  775, 
28  L.  ed.  596,  4  Sup.  Ct.  Rep.  683— Pull- 
man Talace  Car  Co.  v.  Speck,  113  U.  S. 
80,  28  L.  ed.  926,  5  Sup.  Ct.  Rep.  374— 
Gregory  v.  Hartley,  113  U.  S.  746,  28  L.  ed. 
1151,  5  Sup.  Ct.  Rep.  743 — Phoenix  Mut.  L. 
Ins.  Co.  T.  Walrath,  117  U.  S.  366,  29  L.  ed. 
924,  6  Sup.  Ct.  Rep.  768 — Carson  v.  Hyatt, 
118  U.  S.  289,  30  L.  ed.  170,  6  Sup.  Ct.  Rep. 
1050— Manning  v.  Amy,  140  U.  S.  142,  35 
L.  ed.  388,  11  Sup.  Ct.  Rep.  757 — Traders' 
Bank  v.  Tallmadge,  20  Blatchf.  41,  9  Fed. 
364 — Meyer  v.  Norton,  9  Fed.  453 — Aldridge 
V.  Crouch,  11  Biss.  183,  10  Fed.  307 — Deford 
v.  Mehaffy,  13  Fed.  485— Boyd  v.  Gill,  21 
Blatchf.  551,  19  Fed.  150— Wilkinson  v.  Dela- 
ware, L.  &  W.  R.  Co.  23  Fed.  562— Field  v. 
Williams,  24  Fed.  515 — Winberg  v.  Berkeley 
Co.  R.  &  Lumber  Co.  29  Fed.  721— Delbanco 
V.  Singletary,  40  Fed.  178 — Detroit  v.  Detroit 
City  R.  Co.  54  Fed.  8— Malley  v.  Firemen's 
Fund  Ins.  Co.  51  Conn.  488 — Stafford  v.  High- 
tower,  68  Ga.  397 — Continental  L.  Ins.  Co.  v. 
Kessler,  84  Ind.  313 — Amy  v.  Manning.  144 
Mass.  157,  10  N.  E.  737 — White  v.  Holt,  20 
W.  Va.  810— Kennedy  v.  Ehlen,  31  W.  Va. 
556,  8  S.  E.  308 — Eldred  v.  Becker,  60  Wis. 
46,  18  N.  W.  642 — First  Nat  Bank  v.  Con- 
way, 67  Wis.  218,  30  N.  W.  215. 

363.  An  application  for  removal  of  a 
cause  from  a  state  to  a  Federal  circuit 
court  is  too  late  to  secure  the  benefit  of 
the  separable  controversy  provision  of  the 
act  of  March  3,  1875,  when  not  made  at  or 
before  the  term  at  which  the  cause  could 
be  first  tried  after  that  act  went  into  opera- 
tion. Myers  v.  Swann,  107  U.  S.  546,  2 
Sup.  Ct.  Rep.  685,  27:  583 

364.  A  petition  for  a  removal  from  a 
state  to  a  Federal  circuit  court  under  the 
act  of  March  3,  1875,  which  requires  such 
petition  to  be  filed  before  or  at  the  term  in 
which  the  case  could  be  first  tried,  is  too 
late  when  first  made  after  judgment  has 
been  set  aside  and  a  new  trial  ordered. 
Holland  v.  Chambers,  110  U.  S.  59,  3  Sup. 
Ct.  Rep.  427,  28:  70 
Cited  in  Stix  v.  Keith,  90  Ala.  125,  7  So.  42.3— 

Jones  v.  Foster.  61  Wis.  27,  20  N.  W.  785. 

365.  The  first  term  at  which  a  cause  is 
in  law  triable  within  the  meaning  of  the 
removal  act  of  March  3,  1875,  is  that  term 
in  which,  according  to  the  rules  of  proced- 
ure of  the  court,  whether  they  be  statutory 
or  rules  of  the  court's  adoption,  the  cause 
would  stand  for  trial  if  the  parties  had 
taken  the  usual  steps  as  to  pleading  and 
other  preparations;  and  such  term  cannot 
be  postponed  for  this  purpo.se  by  extensions 
of  time  to  answer,  either  by  order  of  court 
or  stipulations  of  parties.     Pullman  Palace 
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(\^r  Co.  V.  Speck,  113  U.  S.  84,  5  Sup.  Ct. 
Rep.   374,  28:  925 

Cited  in  Austin  v.  Gagan,  14  Sawv.  153,  5  L. 
U.A.  477.  89  Fed.  627— Stlx  v.  Keith,  00 
Ala.  125.  7  So.  423 — Amy  v.  Manning,  144 
Mass.  157.  10  N.  E.  737 — Nichols  v.  Stevens. 
123  Mo.^121,  45  Am.  St.  Rep.  514.  25  S.  W 
578 — Williams  v.  Southern  Bell  Teleph.  & 
Teleg.  Co.  116  N.  C.  560,  21  S.  E.  298— 
Howard  v.  Southern  R.  Co.  122  N.  C.  948, 
29  S.  E.  778— Beyer  v.  Soper  Lumlwr  Co. 
76  Wis.  151,  44  N.  W.  750. 

366.  The  first  term  at  which  a  cause  could 
be  tried,  within  the  meaning  of  the  act  of 
March  3,  1875,  requiring  petitions  for  the 
removal  of  a  cause  from  a  state  to  a  Fed- 
eral circuit  court  to  be  filed  at  or  before 
such  term,  is  the  first  term  in  which  the 
cause  would  stand  for  trial  if  the  parties 
had  taken  the  usual  steps  a.s  to  pleading  and 
other  preparations.  Gregory  v.  Hartley, 
113  U.  S.  742,  5  Sup.  Ct.  Rep.  743,  28:  1150 

367.  Where,  had  the  defendant  answered 
on  November  4,  which  was  the  earliest  day 
she  could  have  been  required  to  do,  there 
would  not  have  been  fourteen  days  between 
that  and  the  term  of  court,  and,  under  the 
Code  of  Practice  of  South  Carolina,  the  case 
could  not  have  been  tried  until  the  next 
Februarv  term  without  her  consent;  and 
the  same  would  be  true  if  she  had  put  in 
her  answer  on  December  16.  which  was  prob- 
ably the  day  it  was  really  due;  and  her 
petition  for  removal  of  the  cause  was  pre- 
sented at  the  Februarv  term, — Held,  that 
it  was  presented  "at  th*e  term  at  which  the 
cause  could  be  first  tried,"  according  to  the 
meaning  of  that  phrase  in  the  act  of  1875 
for  the  removal  of  causes.  Carson  v.  Hyatt, 
118  U.  S.  279,  6  Sup.  Ct.  Rep.  1050,  30:  167 

368.  The  right  of  removal  at  the  first 
term,  upon  the  ground  of  citizenship,  under 
the  act  of  March  3,  1875,  is  not  barred  un- 
til the  case  is  actually  on  trial,  all  the 
parties  acting  in  good  faith.  Bank  of  Mays- 
ville  V.  Claypool,  120  U.  S.  268,  7  Sup.  Ct. 
Rep.  545,  30:  632 

369.  Where  a  cause  is  removed  from  a 
stiite  court  of  one  county  to  that  of  another 
county,  a  removal  to  a  Federal  court  on 
the  ground  of  citizenship,  under  the  act  of 
1875,  is  too  late  unless  the  petition  was 
filed  at  or  before  the  term  at  which  the 
cause  could  be  tried  in  the  former  county, 
lialtiniore  &  O.  R.  Co.  v.  Burns,  124  U.  S. 
165.  8  Sup.  Ct.  Rep.  421,  31:  333 

Before   plea. 

370.  Application  to  remove  a  cause  from 
a  state  to  a  Federal  court  under  the  act  of 
1887,  not  made  on  the  ground  of  prejudice 
or  local  infiuence,  must  be  made  at  or  before 
the  time  when  the  plea  therein  is  due;  and 
the  time  for  removal  cannot  be  extended  be- 
cause plaintiff  does  not  take  advantage  of 
h\>  right  to  take  judgment  by  default.  Kan- 
sas Citv,  Ft.  S.  &  M.  R.  Co.  V.  Daughtry, 
1^8  r.  k  298,  11  Sup.  Ct.  Rep.  306,  34:  963 
Dxittin(juif*h€(l  in   Martin   v.   Baltimore  &  O.  R. 

i'o.   ((ierling  v.  Baltimore  &  O.  R.  Co.)   151 


U.   S    691.  38  L.  ed.  317,   14  Sup.  Ct.  Repk 
533. 

Cited  in  Powers  v.  Chesapeake  &  O.  R.  Co.  16fr 
U.  S.  98,  42  L.  ed.  675,  18  Sup.  Ct.  Rep.  --KM 
— People's  Bank  v.  Jlt^tna  Ins.  Co.  53  Fed. 
102 — Burnham  v.  First  Nat.  Bank,  3  C.  C.  A. 
400.  10  C.  S.  App.  485.  53  Fed.  167— Tur- 
ner  v.  Illinois  C.  R.  Co.  55  Fed.  689 — Ruby 
Canyon  Gold  Min.  Co.  v.  Hunter,  60  Fed.  ,305 
— Wilcox  &  G.  Guano  Co.  v.  Phcenix  Ins.  Co. 
60  Fed.  931 — Daugherty  v.  Western  U.  Teleg. 
Co.  61  Fed.  130 — Powers  v.  Chesapeake  &  O. 
R.  Co.  65  Fed.  132— Fidelity  Trust  &  Safety 
Vault  Co.  V.  Newport  News  &  M.  Valley  Co. 
70  Fed.  406 — Maboney  v.  New  South  Bldg 
&  L.  Asso.  70  Fed.  514 — Frink  v.  Blackinton 
Co.  80  Fed.  308 — Postal  Teleg.  Cable  Co.  v. 
Southern  R.  Co.  88  Fed.  805 — Guarantee  Co. 
V.  Hanway.  44  C.  C.  A.  318,  104  Fed.  37-r— 
Coker  v.  Monaghan  Mills,  110  Fed.  806— 
State  ex  rel.  Mears  v.  Barnes,  5  N.  D.  S.l.'i, 
65  N.  W.  688 — Southern  R.  Co.  v.  Hudglns. 
107  Ga.  337,  33  S.  E.  442— Font  v.  Gulf 
State  Land  &  Improv.  Co.  47  La.  Ann.  273. 
16  So.  828 — Duncan  v.  St.  Louis,  I.  M.  &  S. 
R.  Co.  49  La.  Ann.  1702,  22  So.  924 — Adam» 
v.  Yazoo  &  M.  Valley,  R.  Co.  77  Miss.  315. 
28  So.  956. 

371.  The  petition  for  removal  on  the 
ground  of  citizenship,  made  under  that 
clause  of  the  act  of  1887  requiring  it  to  be 
filed  at  or  before  the  time  when  the  de- 
fendant "is  required  to  answer  or  plead.*' 
must  be  filed  in  the  state  court  as  soon  as 
the  defendant  is  required  to  make  any  de- 
fense whatever  in  that  court,  whether  by 
plea  to  the  jurisdiction  or  otherwise.  Ger- 
ling  V.  Baltimore  &  0.  R.  Co.  (Martin  v. 
Baltimore  &  0.  R.  Co.)  151  U.  S.  673.  14 
Sup.  Ct.  Rep.  533,  38:  311 

Cited  In  Goldey  v.  Morning  News,  156  V.  S. 
525,  39  L.  ed.  519,  15  Sup.  Ct.  Rep.  5r»?> — 
Powers  V.  Chesapeake  &  O.  R.  Co.  160  U. 
S.  98,  42  L.  ed.  675.  18  Sup.  Ct.  Rep.  264 — 
Wilcox  V.  G.  Guano  Co.  v.  Phoenix  Ins.  l*o. 
60  Fed.  930 — Wilcox  &  G.  Guano  Co.  v. 
Phoenix  Ins.  Co.  60  Fod.  931— Bank  of  Cali- 
fornia v.  Cowan,  01  Fed.  871 — Powers  v. 
Chesapeake  &  O.  R.  Co.  65  Fed.  134— Fidel- 
ity Trust  &  Safety-Vault  Co.  v.  Newport  New* 
&  M.  Valley  Co.  70  Fed.  407— Mnhoney  v. 
New  South  BldR.  &  Ti.  Asso.  70  Fed.  514— 
First  Littleton  Bridge  Corp.  v.  Connecticut 
River  Lumber  Co.  71  Fed.  225— La  Page  v. 
Day,  74  Fed.  977 — (Jarrard  v.  Silver  Peak 
Mines.  76  Fed.  2— Frlnk  v.  Blackinton,  80 
Fed.  307 — Wilson  v.  Winchester  A  P.  R.  Co. 
82  Fed.  16 — Whiteley  Malleable  Castings  Co. 
V.  Sterllngworth  R.  Supply  Co.  83  Fed.  85."> — 
Gregory  v.  Boston  Safe-Deposit  &  T.  Co.  88 
Fed.  4 — Postal  Teleg.  Cable  Co.  v.  Southern 
R.  Co,  88  Fed.  804 — Ma  her  v.  Tower  Ilote! 
Co.  94  Fed.  226 — Iladfleld  v.  Northwestern 
Life  Assur.  Co.  105  Fed.  532 — Case  v.  OIney, 
106  Fed.  434— Head  v.  Selleck.  110  Fed.  7S6 
— Fidelity  &  C.  Co.  v.  Hubbard,  117  Fe<l. 
951 — Atlanta,  K.  &  N.  R.  Co.  v.  Southern 
R.  Co.  66  C.  C.  A.  604.  131  Fed.  660-  Gro- 
ton  Bridge  &  Mfg.  i'o.  v.  American  Bridge 
Co.  137  Fed.  293 — First  Nat.  Bank  v.  A.  K. 
Appleyard  &  Co.  138  Fed.  940 — Security  Co. 
V.  Pratt,  65  Conn.  178.  32  Atl.  396— Muir  v. 
Preferred  Acci.  Ins.  Co.  8  Del.  Co.  Rep.  517— 
Pennsylvania  Co.  v.  Leeman.  160  Ind.  21, 
66  N.  E.  48— Olds  v.  City  Trust.  Safe  De- 
posit &  Surety  Co.  180  Mass.  2.  61  N.  IC.  21'^ 
— Howard  v.  Southern  R.  Co.  122  N.  C.  950, 
29  S.  R.  778 — State  v.  Port  Royal  A  A.  R. 
Co.  45  S.  C.  432,  23  S.  E.  363. 
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372.  A  petition  for  removal  of  a  cause 
from  a  state  to  a  Federal  court  must  be 
filed  at  or  before  the  time  when  the  de- 
fendant is  required,  by  the  local  law  or 
rule  of  court,  to  answer  or  plead  to  the 
declaration  or  complaint.  Wabash  Western 
R.  Co.  V.  Brow,  164  U.  8.  271,  17  Sup.  Ct. 
Rep.  126,  41 :  431 
Cited  Id  Gregory  v.  Boston  Safe  Deposit  &  T. 

Co.  88  Fed.  4 — ^Fidelity  &  C.  Co.  ▼.  Hubbard, 
117  Fed.  952 — Mulr  v.  Preferred  Accl.  Ins. 
Co.  8  Del.  Co.  Rep.  518 — Howard  v.  Southern 
R.  Co.  122  N.  C.  951,  29  S,  E.  778— Mulr 
V.  Preferred  Accl.  Ins.  Co.  203  Pa.  34]^  63 
Atl.  158. 

373.  The  petition  for  removal  must  be 
filed  in  the  state  court  as  soon  as  the  de- 
fendant is  required  to  make  any  defense  in 
that  court.  Goldey  v.  Morning  News,  156 
U.  S.  518,  15  Sup.  Ct.  Rep.  559,  39:  517 
Cited  In  Collins  v.  Stott,  76  Fed.  614— Chapman 

V.  Reynolds,  23  C.  C.  A.  168,  35  U.  S.  App. 
686.  77  Fed.  276 — Frlnk  v.  Blacklnton  Co. 
80  Fed.  307 — Gregory  v.  Boston  Safe-Deposit 
&  T.  Co-  88  Fed.  4 — Winkler  v.  Chicago  & 
E.  I.  R.  Co.  108  Fed.  307— Head  v.  Selleck, 
110  Fed.  786 — Fidelity  &  C.  Co.  v.  Hubbard, 
117  Fed.  952— Groton  Bridge  &  Mfg.  Co.  v. 
American   Bridge    Co.    137    Fed.    205. 

374.  A  petition  for  removal,  filed  as  soon 
as  the  case  becomes  a  removable  one, — as, 
when  an  action  presenting  no  separable  con- 
troversy is  discontinued  against  defendants 
who  are  citizens  of  the  same  state  with  the 
plaintiff, — is  filed  in  time,  although  it  is 
after  the  time  when  defendant  was  required 
to  answer.  Powers  v.  Chesapeake  &  O.  R. 
Co.  169  U.  S.  92,  18  Sup.  Ct.  Rep.  264, 

42:  673 
Cited  In  Whitcomb  v.  Smlthson,  175  U.  S.  637, 

44  L,  ed.  305,  20  Sup.  Ct  Rep.  248 — Chesa- 
peake A  O.  R.   Co.  V.  Dlzon,  179  U.  S.  137, 

45  L.  ed.  124,  21  Sup.  Ct.  Rep.  67— Kansas 
City  Suburban  Belt  R.  Co.  v.  Herman.  187 
U.  S.  67,  47  L.  ed.  78,  23  Sup.  Ct.  Rep.  24 
—Remington  y.  Central  P.  R.  Co.  198  U.  S. 
fl8,  49  L.  ed.  962,  25  Sup.  Ct.  Rep.  577— 
Spcckart  v.  German  Nat.  Bank,  85  Fed.  14 
— Mecke  r.  Valley  Town  Mineral  Co.  89 
Fed.  212— Bailey  y.  Mosher,  95  Fed.  224— 
Enders  v  Lake  Erie  &  W.  R.  Co.  101  Fed. 
203— Green  y.  Valley,  101  Fed.  884 — Lederer 
T.  Sire,  105  Fed.  520— Jones  v.  Mosher,  46 
C.  C.  A.  473,  107  Fed.  563— Fidelity  &  C.  Co. 
T.  Hubbard,  117  Fed.  952— Price  v.  Ellis,  129 
Fed.  48e— Myrtle  y.  Nevada,  C.  &  O.  R.  Co. 
137  Fed.  195 — Kansas  City  Suburban  Belt.  R. 
Co.  T.  Herman,  64  Kan.  548,  68  Pac.  46 — 
Olds  y.  City  Trust,  S.  D.  &  Surety  Co.  180 
Ma«8.  2,  61  N.  E.  223 — Howe  v.  Northern  P. 
R.  Co.  30  Wash.  575,  60  L.R.A.  953,  70  Pac. 
1100. 

After  hearing  on  demurrer. 

375.  The  trial  of  an  issue  raised  by  a  de- 
murrer which  involves  the  merits  of  the  ac- 
tion is  a  trial  of  the  action  within  the 
meaning  of  the  removal  act  of  March  3, 
1875.  requiring  a  petition  for  removal  to 
be  filed  before  trial;  and  where  the  state 
wurt  decides  such  an  issue,  but,  before  en- 
terinif  final  judgment,  grants  a  new  trial, 
^ith  leave  to  amend  the  pleadings,  it  is  too 


late  to  remove  the  case.    Alley  v.  Xott,  111 
U.  S.  472,  4  Sup.  Ct.  Rep.  495',  28:  491 

Distinguished  In  Hone  v.  DiJlon,  29  Fed.  468. 

Cited  In  Scharff  v.  Levy,  112  U.  S.  712,  28  L. 
ed.  825,  5  Sup.  Ct.  Rep.  360 — Gregory  v. 
Hartley,  113  U.  S.  746,  28  L.  ed.  1151,  5- 
Sup.  Ct.  Rep.  743 — Bank  of  MaysviUe  v. 
Claypool,  120  U.  S.  270,  30  h.  ed.  633,  7  Sup. 
Ct.  Rep.  545 — Laldly  v.  Huntington,  121  U. 
S.  181,  30  L.  ed.  884.  7  Sup.  Ct.  Rep.  Sf.o— 
Flak  v.  Henarle,  142  U.  S.  467,  35  L.  ed.  1083, 
12  Sup.  Ct.  Rep.  207— Wilson  v.  Rock  Island 
Paper  Co.  20  Fed.  706 — Wilkinson  v.  Dela- 
ware, L.  &  W.  R.  Co.  23  Fed.  562— McLean  v. 
Clark,  23  Fed.  861— Field  v.  Williams,  24 
Fed.  513— Theurkauf  v.  Ireland,  27  Fed.  769 
— Chicago,  I.  &  N.  P.  R.  Co.  v.  Minnesota  & 
N.  W.  R.  Co.  29  Fed.  339— Rlcnards  v.  Rock 
Rapids,  31  Fed.  506 — Flsk  v.  Henarle,  32  Fed. 
426 — Lookout  Mountain  R.  Co.  v.  Houston, 
32  Fed.  711 — Tennessee  Coal,  Lumber  &  Tan- 
Bark  Co.  y.  Waller,  37  Fed.  546— Delbanca 
y.  Slngletary,  40  Fed.  178 — Davis  v.  Chicago 
&  N.  W,  R.  Co.  46  Fed.  308— McDonald  v. 
Hope  Mln.  Co.  48  Fed.  594— Martin  v.  Carter, 
48  Fed.  598— Winkler  v.  Chicago  &  E.  I.  R. 
Co.  108  Fed.  307 — St.  Louis  &  S.  F.  R.  Co.  v. 
Weaver,  35  Kan.  422,  57  Am.  Rep.  176.  11 
Pac.  408 — Larson  v.  Cox,  39  Kan.  633,  18 
Pac.  892— Kennedy  y.  Ehlen.  31  W.  Va.  556, 
8  S.  E.  398. 

376.  That  an  actual  trial  upon  a  de- 
murrer to  a  complaint  for  failure  to  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion is  necessary  to  bar  a  right  of  removal, 
seems  to  be  implied.  Alley  v.  Nott,  111 
U.  S.  472,  4  Sup.  Ct.  Rep.  495,  28:  491 
Cited  In  Bank  of  MaysviUe  v.  Claypool,  120  U, 

S.  270,  30  L.  ed.  633,  7  Sup.  Ct.  Rep.  545. 

377.  A  case  cannot  be  removed  from  a 
state  to  a  Federal  circuit  court  under  the- 
act  of  March  3,  1875,  after  a  hearing  and 
a  demurrer  to  a  complaint  because  it  does- 
not  state  facts  sufficient  to  constitute  a 
cause  of  action,  even  though,  under  the  state^ 
practice,  plaintiff  may  amend  of  course,  with 
or  without  costs,  as  the  court  may  order. 
Scharff  v.  Levy,  112  U.  S.  711,  5  Sup.  Ct. 
Rep.  360,  28:  825 
Cited   In   Gregory   v.    Hartley.   113   U.    S.    746, 

28  L.  ed.  1151,  5  Sup.  Ct.  Rep.  743 — Greener 
v.  Stelnway,  23  Blatchf.  378 — Wilkinson  y. 
Delaware,  L.  &  W.  R.  Co.  23  Fed.  565 — 
McLean  y.  Clark,  23  Fed.  861 — Chicago,  I. 
&  N.  P.  R.  Co.  V.  Minnesota  &  N.  W.  R. 
Co.  29  Fed.  330— Richards  v.  Rock  Rapids, 
31  B'ed.  506 — Lookout  Mountain  R.  Co.  v. 
Houston,  32  Fed.  711 — Delbanco  v.  Single- 
tary,  40  Fed.  178 — Davis  v.  Chicago  &  N. 
W.  R.  Co.  46  Fed.  308— Greener  v.  Stelnway, 
48  Fed.  708— Winkler  v.  Chicago  &  E.  I.  R. 
Co.  108  Fed.  307— St.  Louis  &  B.  F.  R.  Co. 
v.  Weaver,  35  Kan.  422,  57  Am.  Rep.  176, 
11  Pac.  408— Kennedy  v.  Ehlen,  31  W.  Va. 
556,  8  S.  E.  398. 

378.  The  hearing  of  a  demurrer  to  a  plead- 
ing raising  the  objection  that  it  did  not 
state  facts  sufficient  to  constitute  a  cause 
of  action  or  a  defense  is  a  trial  within  the 
meaning  of  the  act  of  March  3,  1875,  re- 
quiring the  petition  for  the  removal  of  a 
cause  from  a  state  to  a  Federal  circuit  court 
to  be  filed  before  trial.  Gregory  v.  Hartlev. 
113  U.  S.  742,  5  Sup.  Ct.  Rep.  743,  28:  1150 
ditcd  in  Manning  v.  Amy.  140  V.  S.  142.  35  L. 

ed.   388,   11    Sup.    Ct.   Rep.   757— Chicago,   I, 
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&  N.  P.  R.  Co.  V.  Minnesota  &  N.  W.  R.  Co. 
29  Fed.  339 — Hone  v.  Dillon.  29  Fed.  468— 
Winkler  v.  Chicajgo  &  E.  I.  R.  Co.  108  Fed. 
307. 

379.  A  petition  for  removal,  under  the 
act  of  1875,  on  the  ground  of  citizenship, 
filed  after  a  demurrer  has  been  heard  and 
sustained,  is  too  late,  under  the  act  of 
1875.  Laidly  v.  Huntington,  121  U.  S.  179, 
7  Sup.  Ct,  Rep.  855,  30:883 
Cited  in    Fisk    v.    Henarle,   142   U.    S.   467,   35 

L.  ed.  1083,  12  Sup.  Ct.  Rep.  207 — Lopkout 
Mountain  R.  Co.  v.  Houston,  32  Fed.  711 — 
Tennessee  Coal,  Lumber  &  Tan-Bark  Co.  t. 
Waller,  37  Fed.  546 — Delbanco  v.  Slngletary, 
40  Fed.  178 — Hobart  v.  Illinois  C.  R.  Co.  81 
Fed.  6 — Winkler  v.  Chicago  &  E.  I.  R.  Co.  108 
307. 

After  discontinuance. 

380.  When  plaintiff  discontinued  action 
as  against  individual  defendants,  the  case 
for  the  first  time  became  such  a  one  as,  by 
the  express  terms  of  the  statute,  the  defend- 
ant railway  company  was  entitled  to  re- 
move; and  therefore  its  petition  for  re- 
moval, filed  immediately  upon  such  discon- 
tinuance, was  filed  in  due  time.  Kansas 
Citv  Suburban  Belt  R.  Co.  v.  Herman,  187 
U.  'S.  63,  23  Sup.  Ct.  Rep.  24,  47:  76 
Cited  in   Remington   v.  Central   P.   R.  Co.   198 

U.  S.  98,  49  L.  ed.  962,  25  Sup.  Ct.  Rep. 
577. 

After  verdict  or  decision. 

For  Prejudice  and  Local  Influence,  see 
infra,  401. 

381.  It  is  a  material  objection  to  the  at- 
tempted removal  of  a  cause  from  a  state  to 
a  Federal  court  under  the  acts  of  March 
3,  1863,  or  April  9,  1866,  that  no  applica- 
tion was  made  until  after  the  verdict.  Mc- 
Kee  V.  Rains,  10  Wall.  22,  19:  860 
died  in  Tennessee  v.  Davis,  100  U.  S.  205,  25 

L.  ed.  661 — Capital  Traction  Co.  v.  Hof, 
174  U.  S.  11,  43  L.  ed.  877,  19  Sup.  Ct. 
Rep.  580 — Galpin  v.  Critchlow,  112  Mass. 
342,   17  Am.   Rep.   170. 

382.  After  a  verdict  subject  only  to  the 
decision  of  the  court  on  questions  presented 
by  demurrer,  it  is  too  late  to  remove  a  cause 
to  a  Federal  court.  Bank  of  Maysville  v. 
Clavpool,  120  U.  S.  268,  7  Sup.  Ct.  Rep. 
546,  30:  632 

383.  The  removal  acts  do  not  contemplate 
that  a  party  may  experiment  on  his  case  in 
the  state  court,  and,  upon  an  adverse  de- 
cision, then  transfer  it  to  the  Federal 
court,  and  after  a  party  has  been  in  fact 
1)eaten  in  the  state  court  though  no  formal 
decree  has  yet  been  entered  afjainst  him 
a  removal  would  violate  the  spirit  of  the 
removal  acts.  Rosenthal  v.  Coates,  148  U. 
.S.  142,  13  Sup.  Ct.  Rep.  576,  37:  39S 

After  Judgment. 

Constitutionality  of  Statute,  see  supra, 

3. 
For  Prejudice  and  I^cal  Influence,  see 

infra,  395. 

384.  A  cause  cannot  be  removed  from  a 


States,  where  final  judgment  has  been  ren- 
dered.    Fashnacht  v.  Frank,  23  Wall.  416, 

23:  81 

Cited  in   Lowe  v.   Williams,   94   U.   S.   651,   24 

h.  ed.  216 — Sharp  v.  Gutcher,  74  Ind.  .^03 — 

Stone  V.   Sargent,    129   Mass.   509— White    v. 

Holt,  20  W.  Va.  808. 

After  appeal. 

Cases  Standing  on  Appeal  in  Territorial 
Courts  at  Time  of  Admission  tc 
Statehood,  ^nd  Transfer  to  Federal 
Courts,  see  Courts,  395c. 

385.  In  proceedings  in  Missouri  for  wid- 
ening a  street,  a  trial  before  the  mayor  is 
in  its  nature  an  inquest  of  valuations  and 
assessments,  not  having  the  character  of  a 
suit;  and  a  petition  for  removal  may  be 
filed  after  appeal  taken  to  a  state  court. 
Union  P.  R.  Co.  v.  Myers  (Pacific  Railroad 
Removal  Cases)  115  U.  S.  1,  5  Sup.  Ct 
Rep.  1113,  29:319 
Cited  in  Sean  v.  School  Dist.  No.  2,  124  U.  S. 

199,  31  L.  ed.  416,  8  Sup.  Ct.  Rep.  460 — Dela- 
ware County  v.  Diebold  Safe  &  Lock  Co.  13.S 
U.  S.  487,  33  L.  ed.  680,  10  Sup.  Ct.  Rep.  .399 
— Upshur  County  v.  Rich,  135  U.  S.  474,  .34 
L.  ed.  199,  10  Sup.  Ct.  Rep.  651 — Martin  v. 
Baltimore  &  O.  R.  Co.  (Gerllng  v.  Balti- 
more &  O.  R.  Co.)    151  U.  S.  683,  38  L.  ed. 

315,  14  Sup.  Ct.  Rep.  538— Mineral  Ran^e 
R.  Co.  V.  Detroit  ft  L.  S.  Copper  Co.  25  Fed. 
518 — Colorado  Midland  R.  Co.  v.  Jones,  29 
Fed.  193 — Brodhead  v.  Shoemaker.  11  L.R. 
A.  571,  44  Fed.  525 — Brodhead  v.  Shoemak- 
er, 11  L.R. A.  571,  44  Fed.  525 — Re  ChicaRO. 
64  Fed.  808 — ^Re  Jarnecke  Ditch,  69  Fed. 
105— Sugar  Creek.  P.  B.  &  P.  C.  R.  Co.  v. 
McKell,  75  Fed.  35 — Re  Stutsman  County. 
88  Fed.  340— Hartford  &  C.  W.  R.  Co.  r. 
Montague,  94  Fed.  228 — Marra  v.  Felton, 
102  Fed.  776— Kirby  v.  Chicago  &  N.  W.  R. 
Co.  106  Fed.  557— Re  Delafleld,  109  Fed. 
579 — Postal  Teleg.  Cable  Co.  v.  Southern  R. 
Co.  122  Fed.  157— Buckhannon  &  N.  R.  Co. 
V.  Davis,  68  C.  C.  A.  347,  135  Fed.  709— 
Myers  v.  Chicago  &  N.  W.  R.  Co.  118  Iowa, 

316,  91  N.  W.  1076 — Pittsburgh  v.  Delafleld, 
31  Pittsb.  L.  J.  N.  S.  426. 

386.  The  time  for  removing  to  a  Federal 
circuit  court,  for  diversity  of  citizenship,  a 
proceeding  for  the  taking  of  land  by  eminent 
domain,  begun  in  a  Kentucky  county  court, 
under  the  authority  of  Ky.  Stat.  $§  835- 
839,  is  not  postponed  until  after  the  case 
has  been  taken  by  appeal  to  a  state  circuit 
court,  where  it  can  be  tried  de  novo,  inas- 
much as  under  the  state  statute,  the  con- 
demning party  is  entitled,  even  after  such 
appeal,  to  pay  into  court  the  damages 
assessed  in  the  county  court,  and,  before  the 
case  is  concluded  in  the  higher  court,  to 
take  possession  of  the  land,  and  oust  the 
owner.  Madison ville  Traction  Co.  v.  St. 
Bernard  Min.  Co.  196  U.  S.  239,  25  Sup. 
Ct.  Rep.  251,  49:  462 

After  one  trial. 

Removal  for  Prejudicial  and  Local  In- 
fluence, see  infra,  401,  403. 
See  also  supra,  357. 

387.  A  trial  of  a  catise  is  final  until  in 
some  form  it  has  been  vacated;  and,  until 


«tate  court  to  the  circuit  court  of  the  United    the  right  to  a  second  trial  has  been  perfect* 
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ed,  no  demand  for  a  removal  of  the  cause 
can  [)roi)erly  be  made.  Vannevar  v.  Brvant, 
21  Wall.  41,  22^:476 

<::iteil  In  Chicago  &  N.  W.  R.  Co.  v.  McKln- 
ley.  90  U.  S.  148,  23  L.  ed.  273— Jlfklns  v. 
Swe«tzer,  102  U.  S;  180,  26  L.  ed.  130— 
Ayers  v.  Watson,  113  U.  S.  597,  28  L.  ed. 
1004.  5  Sup.  Ct.  Rep.  641— Melendy  v.  Cur- 
rier, 22  Blatchf.  504,  22  Fed.  130— Field  v. 
Williams.  24  Fed.  514 — Davis  v.  Harris,  124 
Fed.  715 — State  ex  rel.  Davis  v.  Newman,  24 
Fla.  40,  3  So.  467. 

388.  After  one  trial  the  right  to  another 
must  be  perfected  before  a  demand  can  be 
znade  for  removal  under  the  act  of  March  2, 
1867,  of  a  ease  from  a  state  to  a  Federal 
court.  Chicago  &  N.  W.  R.  Co.  v.  McKinley. 
S9  r.  S.  147,  25:  272 
<'ited   In  Ayers  v.   Watson,    113  U.   S.  597,  28 

I-.  ed.  1094,  5  Sup.  Ct.  Rep.  641— Baltimore 
&  O.  R.  Co.  V.  Bates,  119  U.  S.  467.  30  L. 
ed.  438.  7  Sup.  Ct.  Rep.  285— BllJott  v. 
Stocks.  67  Ala.  299— Baltimore  &  O.  R.  Co 
v.  Pittsburg,  W.  &  K.  R.  Co.  17  W.  Va.  860 
— Henen  v.  Baltimore  &  O.  R,  Co.  17  W.  Va 
»95. 

389.  After  one  trial,  the  right  to  a  sec- 
ond must  be  perfected  before  the  transfer 
can  be  made.  The  action  must,  at  the  time 
of  the  application,  be  actually  pending  for 
trial.      Vannevar   v.  Bryant,    21    Wall.    41, 

22:  476 
mntinfjuished  In  Alley  v.  Nott,  111  U    S    476 
28  L.  ed.  492,  4  Sup.  Ct.  Rep.  495. 

<:itea  In  McCallon  v.  Waterman,  1  Flipp  653 
Fed.  Cns.  No.  8,675— Metropolitan  L.  Ins! 
Co.  V.  Ethler,  44  Mich.  145.  6  N.  W.  201 


390.  After  a  ca.se  has  been  tried  in  a 
state  court  and  the  judgment  reversed  by  a 
superior  state  court,  and  the  case  remanded 
for  a  new  trial,  it  is  too  late  to  file  a  pe- 
tition for  a  removal  of  the  case  to  the  Fed- 
-eral  court  as  a  separable  controversy.  Core 
V.  Vinal,  117  U.  S.  347,  6  Sup.  Ct.  Rep.  767, 

29'  912 
-Cited  in  Little  v.  Giles,  118  U.  S.  601,  30  L 
ed.  271,  7  Sup.  Ct.  Rep.  32— Brooks  v.  Clark 
119  U.  S.  511,  30  L.  ed.  485,  7  Sup.  Ct' 
Rep.  301 — Weller  v.  J.  B.  Pace  Tobacco  Co 
32  Fed.  862— Brooks  v.  Clark,  44  Phlla.' 
Leg.   Int.   50. 

Amendment. 

391.  An  amendment  of  the  original  plead 
ingg  cannot  create  a  new  right  of  removal 
••o  as  to  excuse  the  failure  to  file  the  petition 
for  removal  at  the  first  term  at  which  the 
cause  could  have  been  tried.  Edrington  v 
Jefferson,  111  U.  S.  770,  4  Sup.  Ct.  Rep! 
€83,  28:  594 

392.  Where  all  the  contesting  defendants 
to  the  original  complaint  filed  answers, 
which  contained  no  counterclaim  or  set-off, 
and  the  issues  are  complete,  the  next  term' 
thereafter  is  the  last  term  at  which  a  re- 
moval can  be  asked  for,  whether  the  plead- 
ings are  subsequently  amended  and  new  is 
«ue9  raised,  or  not.  Edrington  v.  Jefferson 
111  l\  S.  770,  4  Sup.  Ct.  Rep.  683,  28:  594 
<:ifed  In  Phamix  Mut.  L.  Ins.  Co.  v.  Walrath 

117    U.    8.   367,    29    L.    ed.    924,    6    Sup.    Ct' 
Rep.  76S— Martin  v.  Baltimore  &  O    R    Co 
njPrllDg  V.   Baltimore  &  O.  R.  Co.)    151  U 


S.  687,  38   L.  ed.  316,  14  Sup.  Ct.  Rpp.  533 
— Powers  V.  Chesapeake  &  O.  R.  Co.  169  U. 
S.  98.  42  L.  ed.  675,  18  Sup.  Ct.  Rep,  2<>4— 
Guarantee  Co.   v.   Hanway,  44   C.  C.  A.  318 
104   Fed.   374. 

393.  The  right  to  remove  a  suit,  under 
the  act  of  March  3,  1875,  is  lost  by  a  failure 
to  file  a  petition  "before  or  at  the  term  at 
which  said  cause  could  be  first  tried,  and  be- 
fore the  trial  thereof;"  and  it  is  not  re- 
stored by  a  subsequent  amendment  of  the 
pleadings  pre.senting  different  issues. 
Phoenix  Mut.  L.  Ins.  Co.  v.  Walrath,  117 
U.  S.  365,  6  Sup.  Ct.  Rep.  768,  29:  924 

Cited  in  Stix  v.  Keith,  90  Ala.  125,  7  So.  423. 

b.  For  Prejudice  and  Local  Influence, 

Prejudice  and  Local  Influence  as  Ground 
for  Removal,  see  supra,  IV.  d. 

Proceedings  for  Removal  Because  of  Preju- 
dice and  Local  Influence,  see  supra,  VI. 
b. 

When  Removal  Complete,  see  infra,  419. 
See  also  supra,  345. 

394.  The  provision  of  the  act  of  1867, 
embodied  in  Rev.  Stat.  §  639,  cl.  3,  which 
authorizes  removals  on  the  ground  of  preju- 
dice and  local  influence  at  any  time  De- 
form the  trial  or  final  hearing  of  the  suit, 
is  not  repealed  by  the  act  of  1875,  but  re- 
mains and  is  complete  in  itself,  furnishing 
its  own  peculiar  cause  of  removal,  and  pre- 
scribing, for  reasons  appropriate  to  it,  the 
time  within  which  it  must  be  done.  One  oi 
these  reasons  is  that  the  prejudice  may  not 
exist  at  the  beginning,  or  the  hostile  "^local 
influence  may  not  become  known  or  devel- 
oped at  an  earlier  stage  of  the  proceedinrrs. 
Hess  V.  Reynolds,  113  U.  S.  73,  5  Sup.  Ct. 
Rep.  377,  28:  927 

Cited  In  Wbelan  v.  New  York,  L.  E.  &  W.  R 
Co.   1   L.R.A.   69,   35   Fed.    853— Brodhend   v. 
Shoemaker.    11    L.R.A.    570,    44    Fed.    523— 
Montgomery    County    v.    Cochran,    116    Fed 
995 — Stix  V.   Keith.   90  Ala.   125.   7   So.   423. 

395.  After  a  trial  by  jury  in  the  state 
court,  if  the  judgment  thereon  is  vacated 
and  a  new  trial  granted,  the  cause  may  be 
removed,  under  the  "local  prejudice"  act, 
to  the  circuit  court.  The  judgment,  having 
been  vacated,  is  not  final  within  the  mean- 
ing of  the  act.  Home  L.  Ins.  Co.  v.  Dunn. 
19  Wall.  214,  22:  68 

Distinguished  in  Alley  v,  Nott.  Ill  U.  S.  47t5 

28  L.  ed.  492,  4  Sup.  Ct.  Rep.  495. 

Cited  In  Flsk  v.  Henarie,  142  U.  S.  46G.  35  L 
ed.  1083,  12  Sup.  Ct.  Rep.  207— Andrews  v. 
Garett,  1  Pllpp.  448,  Fed.  Cas.  No.  375— 
Brlce  v.  Somers,  1  Flipp.  577,  Fed.  Cas.  No. 
1,856— Crane  v.  Reoder,  Fed.  Cas.  No.  S.-^GO 
— Mlnnett  v.  Milwaukee  &  St.  P.  R.  Co.  3 
Dill  464.  Fed.  Cas.  No.  9,630— Yonnj?  v. 
Andes  In.'«.  Co.  1  Flipp.  599.  Fed.  Cns.  No. 
18,151  —  vVhltehouse  v.  Continental  F.  Ins. 
Co.  2  Fed.  490 — Npudocker  v.  Itosenlmnm. 
19  Blatchf.  37,  6  Fed.  98— Field  v.  Williams. 
24  Fed.  514 — ^McIIenry  v.  New  York,  P.  &  O. 
R.  Co.  25  Fed.  67— Hone  v.  Dillon,  20  iVd. 
468 — Neale  v.  Foster.  31  Fed.  57 — Flsk  v 
Henarie,  32  Fed.  425— Brodhead  v.  Shoe- 
maker, 11  L.R.A.  569.  44  Fed.  523— Davis  v. 
Chicago  &  N.  W.  R.  Co.  46  Fed.  308— United 
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States  ▼.  Mar  Ylng  Yuen,  123  Fed.  160 — 
Elliott  V.  Stocks,  67  Ala.  299 — State  ex  rel. 
Davis  V.  Newman,  24  Fla.  40,  3  So.  467— 
Sharp  V.  Gutcher,  74  Ind.  363 — Bray  ley  v. 
Hedges,  53  Iowa,  584,  5  N.  W.  748— Jack- 
son V.  Gould,  74  Me.  575 — Whlttier  v.  Hart- 
ford F.  Ins.  Co.  65  N.  H.  148,  20  Am.  Rep. 
185 — Chandler  v.  Coe,  66  N.  H.  185,  22  Am. 
Rep.  437 — Baltimore  &  O.  R,  Co.  v.  Gary,  28 
Ohio  St.  214 — ^Whltehouee  ▼.  Continental  F. 
Ins.  Co.  14  Phlla.  431,  37  Phlla.  Leg.  Int. 
225— Rosenfleld  v.  Condict,  44  Tex.  466— 
Jones  V.  Foster,  61  Wis.  28,  20  N.  W.  785. 

396  The  act  of  Congress  of  March  2,  1867, 
authorizes  a  removal  from  a  state  to  a 
United  States  court  on  the  ground  of  preju- 
dice or  local  influence,  only  where  an  appli- 
cation is  made  before  final  judgment  in  the 
court  of  original  jurisdiction,  where  the 
suit  is  brought.  Stevenson  v.  Williams,  19 
Wall.  572,  22:  162 

Cited  In  Lowe  ▼.  Williams,  04  U.  S.  651,  24  L. 
ed.  216— Ayers  v.  Watson,  113  U.  S.  597,  28 
L.  ed.  1094,  5  Sup.  Ct.  Rep.  641 — Brlce  v, 
Somers,  1  Fllpp.  578,  Fed.  Cas.  No.  1.856 — 
Re  Frazer,  18  Alb.  L.  J.  353,  Fed.  Cas.  No. 
5.068— Kellogg  v.  Hughes,  3  Dill.  358,  Fed. 
Cas.  No.  7,662 — McCallon  v.  Waterman,  1 
Fllpp.  653,  Fed.  Cas.  No.  8,675 — Darst  ▼. 
Peoria.  13  Fed,  564— Field  v.  Williams,  24 
Fed.  514— Flsk  v.  Henarle,  32  Fed.  425— 
Sharp  V.  Gutcher,  74  Ind.  363 — Jackson  v. 
Gould,  74  Me.  574— Du  Vlvler  v.  Hopkins, 
116  Mass.   129,  17  Am.  Rep.   141. 

397.  The  report  of  the  commissioners  to 
whom  a  claim  has  been  referred  by  a  pro- 
bate court  under  the  Michigan  statutes  is 
not  a  final  hearing  within  the  meaning  or 
U.  S.  Rev.  Stat.  §  639.  cl.  3,  authorizing  re- 
movals from  a  state  to  a  Federal  circuit 
court  for  prejudice  or  local  influence  at  any 
time  before  trial  or  final  hearing.  Hess  v. 
Revnolda,  113  U.  S.  73,  5  Sup.  Ct.  Rep.  377, 

28:  927 

397a.  A  proceeding  before  commissioners 
to  whom  a  case  is  referred  is  not  a 
trial  within  the  meaning  of  the  statute;  but 
merely  a  report,  subject  to  be  aflfirmed  or  re- 
jected by  the  judge,  and  subject  to  right  ot 
appeal  to  a  court  in  which  a  trial  by  jury 
can  be  had.    Hess  v.  Reynolds,  113  U.  S.  73, 

5  Sup.  Ct.  Rep.  377,  28:  927 
Cited  In  McHenry  v.  New  York,  P.  &  O.  R.  Co. 

25  Fed.  67 — Mineral  Ranf;e  R.  Co.  v.  De- 
troit &  L.  S.  Copper  Co.  2.'»  Fed.  517 — State 
V.  South  Penn  OH  Co.  42  W.  Va.  95.  24  S.  E. 
688. 

398.  A  petition  for  removal,  upon  the 
ground  of  prejudice  and  local  influence,  filed 
while  the  case  was  pending,  after  a  new  trial 
had  been  granted,  was  in  time.     Baltimore 

6  O.  R.  Co.  V.  Bates,  119  U.  S.  464.  7  Sup. 
Ct.  Rep.  285,  30:  436 
Cited    In    Brodhead    v.    Shoemaker,    11    L.R.A. 

560.  44  Fed.  523 — Earl  Carpenter  &  Sons  Co. 
V.  New  York.  N.  II.  &  II.  R.  Co.  184  Mass. 
101.   68    N.   B.   28. 

399.  The  act  of  1875  requiring  the  peti- 
tion to  be  filed  before  or  at  the  term  at 
which  the  cause  should  be  first  tried  does 
not  apply  to  cases  removed  on  the  srround 
of  prejudice  or  local  influence.     Baltimore 


&  0.  R.  Co.  V.  Bates,  119  U.  S.  464.  7  Sap. 
Ct.  Rep.  285,  30:  43& 

400.  Under  the  statutes  of  Indiana,  the 
proceedings  of  county  commissioners  in  pass- 
ing upon  claims  against  a  county  are  not 
a  trial  inter  partes^  and  an  appeal  from 
their  decision  is  tried  by  the  circuit  court- 
of  the  county  as  an  original  cause.  Hence 
the  trial  in  the  circuit  court  of  the  county  ift. 
"the  trial"  of  the  case,  before  which  at  any 
time  it  may  be  removed  into  the  circuit 
court  of  the  United  States,  under  V.  S. 
Rev.  Stat.  §  639.  Delaware  Countv  v. 
Diebold  Safe  &  Lock  Co.  133  U.  S.  473*,  10 
Sup.  Ct.  Rep.  399,  33:  674 
Cited  In  State  v.  South  Penn  Oil  Co.  42  W.  Va. 

95,  24  S.  B.  688. 

401.  A  petition  for  removal  of  a  cause 
from  a  state  court  into  the  circuit  court  oi 
the  United  States,  under  U.  S.  Rev.  Stat.  § 
639,  cl.  3,  on  the  ground  of  prejudice  or  local 
influence,  is  filed  in  time  if  filed  before  the 
final  hearing  of  the  ca^se,  although  after  re- 
versal of  one  judgment  and  the  setting- 
aside  of  several  verdicts  in  the  state  court. 
Schraeder  Min.  &  Mfg.  Co.  v.  Pack-r.  129 
U.  S.  688.  9  Sup.  Ct.  Rep.  385.  32:  760 
Cited  In  Stlx  v.  Keith,  90  Ala.  125,  7  So.  423. 

402.  The  right  to  remove  a  cause  from  a 
state  court  into  the  United  States  circuit 
court  under  the  act  of  Congress  of  March  3^ 
1887,  on  the  ground  of  prejudice  or  local 
influence,  at  any  time  before  the  trial 
thereof,  does  not  exist  after  a  cause  ha» 
been  tried  three  times  in  the  state  court, 
as  under  this  act  **the  trial"  is  not  as  the 
"final  hearing  or  trial"  named  in  the  act  ot 
1867,  which  it  repeals.  Fisk  v.  Henarie, 
142  U.  S.  459,  12  Sup.  Ct.  Rep.  207. 

35:  1080 
Cited  In  Detroit  v.  Detroit  City  R.  Co.  .■»4  Fed. 
7 — Herndon  v.  Southern  R.  Co.  73  Fed.  30S 
— Durkee  v.  Illinois  C.  R.  Co.  81  Fed.  2 — 
Hobart  v.  Illinois  C.  R.  Co.  81  Fed.  5^ 
Farmers'  &  M.  Nat.  Bank  v.  Schuster,  29  C 
C.  A.  Cr>2,  52  r.  S.  App.  612,  86  Fed.  164^ 
Ellison  v.  Louisville  &  N.  R.  Co.  TtO  C.  C.  A. 
533,  112  Fed.  808— Parker  v.  Vanderbllt,  130 
Fed.  247— Balrd  v.  Richmond  &  D.  R.  Co. 
113  N.  C.  610.  18  S.  E.  608— LawRon  v.  Rich- 
mond &  D.  R.   112  N.  C.  396.   17  S.   E.  169. 

403.  An  application  for  the  removal  of  a 
will  contest  to  a  circuit  court  of  the  United 
States,  "for  prejudice  or  Focal  influence.''  it 
authorized  by  the  act  of  Congress  of  March 
3,  1887,  as  corrected  by  the  act  of  August 
13,  1888.  providing  for  the  removal  of  causes 
"at  any  time  before  the  trial  thereof," — 
comes  too  late  when  first  made  after  a  mis- 
trial of  the  cause  in  a  state  probate  court* 
McDonnell  v.  Jordan,  178  U.  S.  229,  20  Sup. 
Ct.  Rep.  886.  44:  104tt 
Cited  In  McDonnell  v.  .lordan,  46  C.  C.  A.  6S6, 

108  Fed.  0S9 — Chauncey  v.  Dyke  Bros.  55  C 
C.  A.  588,  119  Fed.  10. 


VIII,  When  Removal  Complete. 

See  also  supra.  287.  289. 

404.  Where  defendant,  on  entering  his  ap* 
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pearance,   filed   his   petition   and   offered   a 
bond  for  removal   to  the  Federal   court,  in 
-compliance  with  the  act  of  Congress,  it  -waa 
4»rror  for  the  state  court  to  allow  the  plain- 
tiff to  reduce  the  amount  demanded  in  his 
declaration  to  a  sum  less  than  that  required 
to  give  the  Federal  court  jurisdiction,  and 
to  proceed  with  the  case.    Kanouse  v.  Mar- 
tin, 15  How.  198,  14:  660 
<^ited    In    Moore    v.    Edgefield,    32    Fed.    499— 
Husklns  V.  Cincinnati,  X.  O.  &  T.  P.  R.  Co. 
3  L.R.A.   548,   37  Fed.  606— HIU   v.  Gordon, 
45  Fed.  277 — Yarde  v.  Baltimore  &  O.  R.  Co. 
57  Fed.  914— Walte  v.   Thoenlx  Ins.  Co.   62 
Fed.  770 — (^ookerly  v.  Great  Northern  R.  Co. 
70  Fed.   280 — Jones  v.  Foreman.  66  Ga.  381 
— Stanle7   v.   Chicago.  R.   I.  &  P.  R.   Co.  62 
Mo.  511 — I^lrd  V.   Connecticut  &   P.  Rivers 
R.   Co.    55    N.   H.    378,   20   Am.    Rep,    215— 
Streetcr  v.   Connecticut  River  Lumber  Co.  65 
N.  H.  201,  18  Atl.  651— Upton  v.  New  Jersey 
Southern  R.  Co.  25  N.  J.  Eq.  376 — Clarkson 
▼.  Manson,  60  How.  Pr.  51. 

405.  The  state  court  retains  jurisdiction 
of  and  can  proceed  in  the  cause  until  a 
sufficient  petition  is  filed  establishing  the 
facts  necessary  to  effect  a  removal  of  the 
suit  into  the  Federal  court.  Amorv  v. 
Amory,  95  U.  S.  186,«  24:  428 
€itcd' in   Merchants'    Nat.    Bank  ▼.   Brown,   4 

Woods.  264,  17  Fed.  162— Dexter,  H.  &  Co. 
▼.  Sayward,  84  Fed.  299 — Redfleld  v.  Balti^ 
more  &  O.  R.  Co.  124  Fed.  930 — Brock  v. 
Doyle.  18  Fla.  173— Cleveland.  C.  C.  &  St. 
L.  R.  Co.  v.  Monaghan,  .140  111.  485,  30  N. 
E.  809 — McWhlnney  v.  Brlnker.  64  Ind.  363 
— Green  v.  Ileaston.  154  Ind.  129,  56  N.  E. 
87 — Goddard  v.  Bosson,  21  Kan.  149 — Stone 
▼.  Sar^^nt,  129  Mass.  510— Danvers  Sav. 
Bank  v.  Thompson,  133  Mass.  184 — Dunn  v. 
Barling  ton,  C.  R.  &  N.  R.  Co.  35  Minn.  70. 
27  N.  W.  448— National  Union  Bank  v. 
Dodge.  42  N.  J.  L.  320 — Debnam  v.  Southern 
Bell  Teleph.  ft  Teleg.  Co.  126  N.  C.  837.  05 
L.R.A.  918,  36  S.  E.  269 — Calvert  v.  South- 
ern R.  Co.  64  S.  C.  149,  41  S.  E.  963— 
Texas  &  P.  R.  Co.  v.  McAllister,  59  Tex.  356 
—Baltimore  &  O.  R.  Co.  v.  Pittsburg,  W.  & 
K.  R.  Co.  17  W.  Va.  859 — Henen  v.  Balti- 
more &  O.  R.  Co.  17  W.  Va.  895— White  v. 
Hoit,  20  W.  Va.  810. 

Filing  of  petition  and  bond. 

Waiver  of  Right  to  Remove  by  Failure 

to  File,  see  supra,  21. 
See   also  supra,   104,    303,    404,    405; 

infra,  414,  417,  458,  461. 

406.  I'poTi  filing  the  required  petition  and 
hond  in  a  removable  case,  the  jurisdiction 
of  the  state  court  comes  to  an  end.  Crehore 
V.  Ohio  &  M.  R.  Co.  131  U.  S.  240,  9  Sup. 
Ct.  Rep.  692,  33:  144 
Cited  In  Marshall  v.  Holmes,  141  U.  S.  505,  35 

L.  ed.  872,  12  Sup.  Ct.  Rop.  62 — Re  Macon 
Sanh.  Door  ft  Lumber  Co.  112  Fed.  :i32— 
Re  Curtis.  91  Fed.  741 — Noble  v.  Massachu- 
•ett  Ben-  Asso.  48  Fed.  3.'?8— State  ex  rel. 
Tillman  v.  Coosaw  Mln.  Co.  45  Fed.  811— 
Miller  V.  Sunde,  1  N.  D.  3,  44  N.  W.  301— 
Stommel  v.  Timbrel,  84  Iowa,  340,  51  N.  W. 
ITtU — Craven,  v.  Turner,  82  Me.  387,  19  Atl. 
864. 

407.  The  state  court  is  entirely  without 
jurisdiction  to  proceed  after  presentation 
of  the  petition  and  bond  in  proper  form. 
Th?  jurisdiction  is  thereupon  changed,  and 


subsequent  proceedings  in  the  state  court 
are  void.    Kanouse  v.  Martin,  15  How.  198, 

14:  660 
Xew  Orleans,  M.  k  T.  R.  Co.  v.  Mississippi. 

102  U.  S.  135,  26:  96 

Kern  v.  Huidekoper,  103  U.  S.  485,  26:  354 
Davis   V.    South    Carolina,    107   U.   S.    597, 

2  Sup.  Ct.  Rep.  636,  27:  574 

Cited  as  limited  in  Krueger  v.  Chicago     A.  R. 

Co.  84  Mo.  App.  363. 

Distinguished  in  Birds€*.ve  v.  Rhaeffer,  37  Fed. 
826 — Mclver  v.  Florida  C.  R.  Co.  110  Ga. 
227,  65  L.R.A.  439,  36  S.  E.  775. 

Cited  In  New  Orleans,  M.  &  T.  R.  Co.  v.  Mississip- 
pi. 102  U.  S.  136,  26  L.  ed.  96— Baltimore  &  O. 
R.  Co.  V.  Koontz,  104  U.  8.  14.  26  L.  ed.  646 
— Stone  V.  South  Carolina.  117  U.  S.  432,  29 
L.  ed.  963,  6  Sup.  Ct.  Rep.  799 — Crehore  v. 
Ohio  &  M.  R.  Co.  131  r.  8.  243,  33  L.  ed. 
145,  9  Sup.  Ct,  Rep.  692— MadisonviUo  Trac- 
tion Co.  V.  St.  Bernard  Mln.  Co.  196  T'.  S. 
245,  49  L.  ed.  464,  25  Sup.  Ct.  Rep.  251— 
Akerly  v.  Vilaa,  2  Blss.  113,  1  Abb.  (U.  S.) 
286,  Fed.  Cas.  No.  119 — Broadnax  v.  Eisner, 
13  Blatchf.  370,  Fed.  Cas.  No.  1,909— Cis- 
sel  V.  McDonald,  57  How.  Pr.  180  note,  Fed. 
Cas.  No.  2,729  note — Dennis  v.  Alachua  Coun- 
ty, 3  Woods,  600.  Fed.  Cas.  No.  3,791 — El- 
lerman  v.  New  Orleans,  M.  &  T.  R.  Co.  2 
Woods,  125,  Fed.  Cas.  No.  4,382— Fisk  v. 
Union  P.  R.  Co.  6  Blatchf.  380,  Fed.  Cas. 
No.  4,827— Hatch  v.  Chicago,  R.  I.  &  P.  R. 
Co.  6  Blatchf.  118,  Fed.  Cas.  No.  6.204— 
Hough  V.  Western  Transp.  Co.  1  Blss.  427, 
Fed.  Cas.  No.  6.724 — Clark  v.  Chicago,  M. 
&  St.  P.  R.  Co.  3  McCrary,  594,  11  Fed.  357 
—Miller  v.  Tobin,  9  8a wy.  407,  18  Fed.  613 
— Wellman  v.  Howland  Coal  &  Iron  Works,  19 
Fed.  52 — Judge  v.  Anderson,  19  Fed.  886 — 
McCullough  V.  Large,  20  Fed.  310 — Fidelity 
Trust  Co.  V.  Gill  Car  Co.  25  Fed.  740— 
Friedman  v.  Israel.  26  Fed.  803 — Wagner  v. 
Drake,  31  Fed.  852 — <lmaha  Horse  R.  Co.  v. 
Cable  Tramway  So.  33  Fed.  689— Wilson  v. 
Western  U.  Teleg.  Co.  34  Fed.  562— Baltimore 
&  O.  R.  Co.  V.  Ford,  35  Fed.  172 — Torrent  v.  S. 
K.  Martin  Lumber  Co.  37  Fed.  729 — Birdseye 
V.  Shaeffer,  37  Fed.  826— Pelzer  Mfg.  Co.  v. 
St.  Paul  F.  &  M.  Ins.  Co.  40  Fed.  18G — 
North  Carolina  v.  Klrkpatrlck,  42  Fed.  604 — 
North  Carolina  v.  Sullivan,  50  Fed.  597 — 
Brigham  v.  C.  C.  Thompson  Lumber  Co.  55 
Fed.  884 — Abeel  v.  Culberson,  56  Fed.  333 — 
McMulIen  v.  Northern  P.  R.  Co.  57  Fed.  17 
— Monroe  v.  Williamson,  81  Fed.  985 — Ham- 
ilton V.  Fowler,  83  Fed.  324 — Hamilton  v. 
Fowler,  83  Fed.  325 — Eisenmann  v.  Delemar's 
Nevada  Gold  Min.  Co.  87  Fed.  250— Postal 
Teleg.  Cable  Co.  v.  Southern  R.  Co.  88  Fed. 
805 — Gasman  v.  Jar  vis,  100  Fed.  147 — 
Klrby  v.  Chicago  &  N.  W.  R.  Co.  106  Fed. 
553 — Home  Ins.  Co.  v.  Virginia  Carolina 
Chemical  Co.  109  Fed.  689 — Ashe  v.  Union 
Cent.  L.  Ins.  Co.  115  Fed.  235 — Loop  v.  Win- 
ters, 115  Fed.  365— Hyde  v.  Victoria  Land 
Co.  125  Fed.  972— St.  Bernard  Mln.  Co.  v. 
Madlsonville  Traction  Co.  130  Fed.  795— 
Hatcher  v.  Hendrie  &  B.  Mfg.  &  Supply  Co. 
68  C.  C.  A.  21.  133  Fed.  269— Knight  v. 
Shelton,  134  Fed.  440— Little  Rock.  M.  R.  & 
T.  R.  Co.  V.  Iredell.  50  Ark.  389.  8  S.  W.  21 
— Stix  V.  Keith,  90  Ala.  124,  7  So.  423- 
North  American  Ix)an  &  T.  Co.  v.  Colonial  & 
U.  S.  Mortg.  Co.  3  S.  D.  604,  54  N.  W.  659— 
Hunter  v.  Colquitt,  73  Ga.  46— Mclver  v. 
B^lorida  C.  &  P.  R.  Co.  110  Ga.  234,  65  L.R.A. 
442,  36  S.  E.  775 — Indianapolis.  B.  &  W.  R. 
Co.  V.  Risley,  50  Ind.  63  -UamRoy  v.  Cool 
baugh,  13  Iowa,  172 — Pennsylvania  Co.  v. 
Leeman,  160  Ind.  18,  66  N.  E.  48— St.  Louis, 
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W.  &  W.  R.  Co.  ▼.  Ransom,  29  Kan.  300 — 
Barnhart  t.  Davis.  30  Kan.  524.  2  Pac.  633 
— Swift  &  Co.  V.  Hoblawetz,  10  Kan.  App. 
53,  61  Pac.  060 — Rosenfleld  v.  Adams  Exp. 
Co.  21  La.  Ann.  234 — Craven  v.  Turner,  82 
Me.  387,  19  Atl.  864— Du  Vlvler  v.  Hop- 
kins, 116  Mass.  128.  17  Am.  Rep.  141— 
Dunn  v.  Burlington,  C.  R.  &  N.  R.  Co.  35 
Minn.  75,  27  N.  W.  448— Herryford  v.  iEtna 
Ins.  Co.  42  Mo.  151 — Beery  v.  Chicago, 
R.  I.  &  P.  R.  Co.  64  Mo.  534 — Hickman  v. 
Missouri,  K.  &  T.  R.  Co.  151  Mo.  655,  52  8. 
W.  351 — Laird  v.  Connecticut  &  P.  Rivers 
R.  Co.  55  N.  H.  378,  20  Am.  Rep.  215— Llv 
ermoore  v.  Jenks,  11  How.  Pr.  480 — Llddle 
V.  Thatcher,  12  How.  Pr.  295 — Eriaman  v. 
Pldcock.  62  How.  Pr.  330— Bell  v.  Dlx,  49 
N.  Y.  237— Taylor  v.  Shew,  54  .N.  Y.  77— 
Vosc  V.  Y^ulee,  4  Hun,  629 — Chamberlain  v. 
American  Nat.  Life  &  T.  Co.  11  Hun,  373— 
Wlnslow  V.  Collins,  110  N.  C.  121,  14  S.  E. 
512— State  v.  Sullivan,  110  N.  C.  518,  14  S. 
E.  796 — Baltimore  &  O.  R.  Co.  v.  Fulton,  59 
Ohio  St.  578.  44  L.R.A.  521.  53  N.  B.  265— 
Fox  V.  American  Casualty  Ins.  &  Secur.  Co. 
12  Pa.  Co.  Ct.  207,  2  Pa.  Dlst.  R.  158— 
Mathls  V.  Southern  R.  Co.  53  S.  C.  258,  31  S. 
E.  240— Calvert  v.  Southern  R.  Co.  64  S. 
C.  147,  41  S.  E.  963— Texas  &  P.  R.  Co  v. 
McAllister,  59  Tex.  356 — Smith  v.  St.  Louis 
Mut.  L.  Ins.  Co.  2  Tenn.  Ch.  658 — Hooper  v. 
Atlanta,  K.  &  N.  R.  Co.  106  Tenn.  34,  53  L. 
R.A.  033,  60  S.  W.  607 — State  ex  rel.  Drake  v. 
Doyle,  40  Wis.  189,  22  Am.  Rep.  602— John- 
son v.  Brewers'  F.  Ins.  Co.  51  Wis.  588,  9 
N.  W.  657 — Johnson  v.  Brewers  F.  Ins.  Co. 
51  Wis.  582,  0  N.  W.  657— Johnson  v.  Brew- 
ers F.  Ins.  Co.  51  Wis.  583,  9  N.  W.  657. 

408.  The  state  court  loses  its  jurisdiction 
and  must  stop  proceedings  in  a  case  when 
the  petition  for  removal  and  security  are 
presented,  and  the  circuit  court  must  go  on 
when  the  record  is  entered  there.  Baltimore 
&  O.  R.  Co.  V.  Koontz,  104  U.  S.  5,  26:  643 
died  In  Gregory  v.  Hartley,  113  U.  S.  745,  28 
L.  ed.  1151.  5  Sup.  Ct.  Rep.  743 — Burlington. 
C.  R.  &  N.  R.  Co.  V.  Dunn,  122  U.  S.  516,  .30 
L.  ed.  1160.  7  Sup.  Ct.  Rep.  1262— Madlson- 
vllle  Traction  Co.  v.  St.  Bernard  MIn.  Co. 
196  U.  S.  24,'),  49  L.  ed.  464.  25  Sup.  Ct. 
Rep.  251 — Texas  &  St.  L.  R.  Co.  v.  Rust.  5 
McCrary,  354,  17  Fed.  279— Miller  v.  Tohln, 
9  Snwy.  407,  18  Fed.  613 — Judge  v.  Ander- 
son, 19  Fed.  886 — Wilson  v.  Western  U. 
Teleg.  1^0.  34  Fed.  562— Walker  v.  OXelU, 
38  Fed.  375 — South  Carolina  ex  rel.  Tillman 
V.  Coosaw  MIn.  Co.  45  Fed.  811 — Wilcox  & 
Q.  Guano  Co.  v.  Phoenix  Ins.  Co.  60  Fed. 
934 — Powers  v.  Chesapeake  &  O.  R.  Co. 
65  Fed.  134 — Springer  v.  Howes,  69  Fed. 
850 — Mooney  v.  Buford  &  G.  Mfg.  Co.  18 
C.  C.  A.  430,  34  U.  S.  App.  581.  72  Fed.  41— 
Excelsior  Pebhie  Phosphate  Co.  v.  Brown, 
20  C.  C.  A.  431,  42  U.  S.  App.  55,  74  Fed. 
324 — La  Page  v.  Day,  74  Fed.  978 — Monroe 
V.  Williamson,  81  Fed.  985 — Hamilton  v. 
Fowler,  83  Fed.  324— Postal  Teleg.  Cable  Co. 
v.  Southern  R.  Co.  88  Fed.  805— Coeur  D- 
Alene  R.  &  Nav.  Co.  v.  Spalding.  35  C.  C.  A. 
300,  93  Fed.  285 — Hickman  v.  Missouri,  K. 
&  T.  R.  Co.  97  Fed.  120— Home  Ins.  Co.  v. 
Virginia-Carolina  Chemical  Co.  100  Fed.  680 
— Coker  v.  Monaghan  Mills.  110  Fed.  806 — 
Ashe  V.  Union  Cent.  L.  Ins.  Co.  115  Fed.  235 
—  Boatmen's  Bank  v.  Fritzlen,  68  C.  C.  A. 
291,  135  Fed.  653— Stix  v.  Keith,  90  Ala. 
125,  7  So.  423— Little  Rock,  M.  R.  &  T.  R. 
Co.  V.  Iredell,  50  Ark.  389.  8  S.  W.  21— 
Knott  V.  McGIIvray.  124  Cal.  131,  56  Pac. 
789 — Pennsylvania  Co.  v.  Leeman,   160  Ind. 


18,  66  N.  E.  48— Barnhart  v.  Davis,  .30  Kao. 
524.  2  Pac.  633— Gulnault  v.  I^ulsvllle  &  N. 
R.  Co.  42  La.  Ann.  54.  7  So.  62 — Craven  ▼. 
Turner,  82  Me.  387,  19  Atl.  864— Dunn  ▼. 
Burlington,  C.  R.  &  N.  R.  Co.  35  Minn.  78^ 
27  N.  W.  448— Wlnslow  v.  Collins.  110  X.  C. 
121,  14  S.  E.  512 — ^Howard  v.  Southern  R. 
Co.  122  N.  C.  953.  29  S.  E.  778— Pox  ▼. 
American  Casualty  Ins.  &  Secur.  Co.  12  Pa. 
Co.  Ct.  207,  2  Pa.  Dist.  R.  158 — Calvert  ▼. 
Southern  R.  Co.  64  S.  E.  147,  41  S.  E.  06.1 — 
Texas  &  P.  R.  Co.  v.  McAllister,  59  Tex.  356. 

409.  Under  §  12  of  the  judiciary  act  of 
1789,  when  the  defendant,  a  citizen  of  an- 
other state,  gives  the  required  security  and 
files  a  petition  with  the  state  court  for  the 
removal' of  the  cause  into  the  circuit  courts 
the  state  court  shall  proceed  no  further  in 
the  cause,  and  all  questions,  including  the 
right  of  removal,  must  be  decided  in  the 
Federal  court.  Home  Ins.  Co.  v.  Morse.  20 
Wall.  445,  22:  365- 
Disapproved  In  Continental   Ins.  Co.  v.  Kasey^ 

27  Gratt.  222. 

Cited  In  Dennis  v.  Alachua  County,  3  Woods, 
699,  Fed.  Cas.  No.  3,791 — E  Herman  v. 
New  Orleans,  M.  &  T.  R.  Co.  2  Woods.  125- 
Fed.  Cas.  No.  4,382 — Warren  v.  Wisconsin 
Valley  R.  Co.  6  Blss.  431,  Fed.  Cas.  No.  17.- 
204 — Friedman  v.  Israel,  26  Fed.  804 — Na- 
tional Union  Bank  v.  Dodge.  42  N.  J.  L.  320 
— Baltimore  &  O.  R.  Co.  v.  Cary,  28  OhI«)  St. 
214 — White  V.  Holt,  20  W.  Va.  807 — .Tohn- 
son  V.  Brewers*  F.  Ins.  Co.  51  Wis.  585,  1> 
N.  W.  657. 

410.  The  jurisdiction  of  the  state  court 
absolutely  ceases  upon  the  filing  of  the  pe- 
tition and  bond,  where  the  suit  is  removable 
under  the  statute  and  so  appears  upon  the 
record.  Stone  v.  South  Carolina,  117  U.  S. 
430,  6  Sup.  Ct.  Rep.  799.  29:  962 
Cited  In  Carson  v.  Hyatt,  118  U.  S.  287.  30  L.  ed. 

169.  6  Sup.  Ct.  Rep.  1050— Burlington,  C.  R.  Jk 
N.  R.  Co.  V.  Dunn.  122  U.  S.  515.  30  L.  ed. 
1160,  7  Sup.  Ct.  Rep.  1262 — Crehore  v.  Ohio 
&  M.  R.  Co.  131  U.  S.  243,  33  L.  ed.  145.  !> 
Sup.  Ct.  Rep.  692 — Marshall  v.  Holmes.  141 
U.  S.  595,  35  L.  ed.  872,  12  Sup.  Ct.  Rep.  62 
— Wlnnemans  v.  Edglngton,  27  Fed.  32<»— 
Freeman  v.  Butler,  39  B>d.  3— Stlx  v.  Keith, 
90  Ala.  124,  7  So.  423— Miller  v.  Snnde.  1  N. 
D.  3,  44  N.  W.  301— Pennsylvania  Co.  v. 
Leeman,  160  Ind.  18,  66  N.  E.  48 — Roberts 
V.  Chicago,  St.  P.  M.  &  O.  R.  Co.  48  Minn. 
529,  51  N.  W.  478— Wlnslow  v.  i'olUns.  1U> 
N.  C.  121,  14  S.  E.  512 — Lawson  v.  Rich- 
mond &  D.  R.  Co.  112  N.  C.  400,  17  S.  E. 
169. 

411.  The  mere  filing  of  a  petition  for  the 
removal  of  a  cause  from  a  state  to  a  Federal 
circuit  court  is  not  enough  to  comjiel  the 
state  court  to  surrender  its  jurisdiction  un- 
less, when  taken  in  connection  with  the 
rest  of  the  record,  it  shows  on  its  face  that 
the  petitioner  has  the  statutory  right  to  re- 
move the  suit,  Gregory  v.  Hartlev.  113  I'. 
S.  742,  5  Sup.  Ct.  Rep.  743,  '28:  1150 
Cited  In  Lake  Street  Elev.  R.  Co.  v.  Farmers' 

Loan  &  T.  Co.  23  C.  C.  A.  453,  46  U.  S.  App. 
630,  77  Fed.  773— Knott  v.  McGIIvray,  124 
Cal.  131,  56  Pac  789 — Harrold  v.  Arrlngton, 
64    Tex.    237. 

412.  The  mere  filing  of  a  petition  for  th» 
removal  of  a  cause  from  a  state  to  a  Federal 
circuit  court  does  not  work  a  transfer  of  ik 
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caase  unless,  in  connection  with  the  rest 
of  the  record,  it  shows  on  its  face  that  the 
petitioner  has  the  right  to  demand  the  re- 
moval. Stone  V.  South  Carolina,  117  U.  S. 
430,  6  Sup.  Ct.  Rep.  799,  29:  962 

Dititinfjuiahed  In  Wills  ▼.  Baltimore  &  O.  R.  Co. 
65  Fed.  533. 

Cited  In  South  Carolina  v.  Port  Royal  & 
A.  R.  Co.  50  Fed.  334 — ^Tod  v.  Cleveland  & 
M.  Valley  R.  Co.  12  C.  C.  A.  524,  22  U.  8. 
A  pp.  707,  65  Fed.  148 — Springer  v.  Howes,  69 
Fed.  850 — Monroe  v.  Williamson,  81  Fed. 
984 — Dexter,  H.  &  Co.  v.  Sayward,  84  Fed. 
200 — North  American  Loan  &  T.  Co.  v.  Co- 
lonial ft  U.  S.  Mortg.  Co.  3  S.  D.  604,  54  N. 
W.   659. 

Order  for  removal. 

413.  If  a  cause  is  removable  from  a  state 
to  a  Federal  court,  and  the  statute  for  its 
removal  has-  been  complied  with,  no  ordei 
of  the  state  court  for  its  removal  is  nec- 
essary.    Kern  v.  Huidekoper,  103  U.  S.  485, 

26:  354 
Cited  In  Sprlncrer  v.  Howes,  69  Fed.  850 — Lund 
V.  Chicago.  R.  I.  k  P.  R.  Co.  78  Fed.  385— 
Elscnmann  v.  Delemar's  Nevada  Gold  Mln. 
Co.  87  Fed.  250 — Mecke  v.  Valley  Town  Mln 
eral  Co.  89  Fed.  211 — Hickman  v.  Missouri. 
K.  &  T.  R.  Co.  97  Fed.  120— North  American 
Transp.  &  Trading  Co.  v.  Howells'  58  C.  C. 
A.  446,  121  Fed.   698. 

414.  If,  under  the  act  of  Congress  of  1875, 
the  cause  is  removable,  then  upon  the  filing 
of  the  petition  and  bond  it  is  in  law  re- 
moved so  as  to  be  docketed  in  the  circuit 
court,  notwithstanding  the  order  of  the  state 
court  refusing  to  recognize  the  right  of  re- 
moval. Marshall  v.  Holmes,  141  U.  S.  589, 
12  Sup.  Ct.  Rep.  62,  35:  870 
Cited   in   North   Carolina  v.   Sullivan,   50   Fed. 

599 — Graver  v.  Faurot,  64  Fed.  244 — Monroe 
▼.  Williamson.  81  Fed.  987 — Loop  v.  Winters, 
115  Fed.  365 — Wlnslow  v.  Collins,  110  N.  C. 
121,  14  S.  E.  512 — T^WBon  v.  Richmond  k  D. 
R.  Co.  112  N.  C.  399,  17  S.  E.  169— Pelier 
Mfg.  Co.  V.  Sun  Fire  Office,  36  S.  C.  260. 
15  S.  E.  562 — Dunham  v.  Carson.  37  S.  C. 
279.  15  S.  E.  960 — Calvert  v.  Southern  R.  Co. 
64  S.  C.  141,  41  S.  E.  963— Talbott  v.  Plant- 
ers Oil  Co.  12  Tex.  Civ.  App.  50,  33  S.  W. 
745- 

Transoript  of  record. 

See  also  infra,  4)9,  423,  429. 
Remanding  Case  for  Failure  to  File,  sec 
infra,  472. 

415.  The  jurisdiction  of  a  Federal  court 
immediately  attaches,  in  advance  of  the 
filing  of  a  copy  of  the  record,  upon  the  filing 
of  the  petition  for  removal,  accompanied  by 
a  proper  bond,  the  suit  being  removable 
under  the  statute.  St.  Paul  k  C.  R.  Co.  v. 
McLean,  108  U.  S.  212,  2  Sup.  Ct.  Rep. 
498.  27:  703 
Cited  In  Marshal]  v.  Holmes.  141  U.  R.  505,  35 

L.  ed.  872.  12  Sup.  Ct.  Rep.  62— Madison vllle 
Traction  Co.  v.  St.  Bernard  Mln.  Co.  196 
r.  8.  245.  49  L.  ed.  464.  25  Sup.  Ct.  Rep. 
251— McGregor  v.  McGIIlIs.  30  Fed.  300— 
Monroe  v.  Williamson.  81  Fed.  987 — Hamil- 
ton V.  Fowler,  83  B'ed.  325. 

416.  Upon  filing  the  petition  and  bond  for 
removal  in  a  proper  case,  the  jurisdiction  of 
the  United  States  circuit  court  attaches,  and 
that  of  the  state  court  absolutely  ceases,  and 


I  cannot  be  restored  by  mere  failure  to  file  a 
transcript  of  the  record  in  the  circuit  court 
within  the  time  specified.  Whether  the  cir- 
cuit court  should  retain  jurisdiction  or  dis- 
miss, or  remand  the  action  for  failure  to  file 
the  necessary  transcript,  is  for  it,  and  not 
for  the  state  court,  to  determine.  National 
S.  S.  Co.  v.  Tugman,  106  U.  S.  118,  1  Sup. 
Ct.  Rep.  58,  27;  87 

Dstinguiahed  In   St.  Louis  W.  k  W.  R.  Co.   v. 
Ransom,  29  Kan.  301. 

Cited  in  St.  Psul  k  C.  R.  Co.  v.  McLean, 
108  U.  S.  216,  27  L.  ed.  704,  2  Sup. 
Ct.  Rep.  498 — Stone  v.  South  Carolina, 
117  U.  S.  432,  29  L.  ed.  962.  6  Sup.  Ct.  Hop. 
790— Crehore  v.  Ohio  &  M.  R.  Co.  131  l^.  S. 
243,  33  L.  ed.  145,  9  Sup.  Ct.  Rep.  602— 
Marshall  v.  Holmes,  141  U.  S.  595.  35  L.  ed. 
872,  12  Sup.  Ct.  Rep.  62 — Mfldlsonvllle  Trac- 
tion Co.  V.  St.  Bernard  Mln.  Co.  196  U.  S. 
245,  49  L.  ed.  464,  25  Sup.  Ct.  Rep.  251— 
Texas  k  St.  L.  R  Co.  v.  Rust,  5  McCrary, 
354,  17  Fed.  279— Miller  v.  Tobln,  9  Sawy. 
407.  18  Fed.  613 — .Tudge  v.  Anderson.  19 
Fed.  886 — Young  v.  Merchants'  Ins.  Co.  29 
Fed.  274 — Tubman  v.  National  S.  S.  Co.  30 
Fed.  803 — Torrent  v.  S.  K.  Martin  Lumber 
Co.  37  Fed.  729 — Blrdseye  v.  Shaeffer,  37 
Fed.  827 — Freeman  v.  Butler,  39  Fed.  3 
— South  Carolina  ex  rel.  Tillman  v.  Coosaw 
Mln.  Co.  45  Fed.  809— North  Carolina  v.  Sul- 
livan, 50  Fed.  597 — Brisenden  v.  Chamber- 
lain, 53  Fed.  308 — ^Wilcox  k  G.  Guano  Co.  v. 
Phoenix  Ins.  Co.  60  Fed.  934 — Springer  v. 
Howes.  69  Fed.  850 — Monroe  v.  Williamson, 
81  Fed.  984 — National  S.  S.  Co.  v.  Tugman, 
27  C.  C.  A.  117,  51  U.  S.  App.  496,  82  Fed. 
247— Hamilton  v.  Fowler,  83  Fed.  325— Re 
Curtis,  91  Fed.  741 — Re  Macon  Sash,  Door  k 
Lumber  Co.  112  Fed.  332 — Ashe  v.  Vnlon 
Cent.  L.  Ins.  Co.  115  Fed.  235 — Boatmen's 
Bank  v.  Frltzlen.  68  C.  C.  A.  291.  135  Fed. 
653— Upham  v.  Scoville,  40  Ark.  171— Little 
Rock,  M.  R.  k  T.  R.  Co.  v.  Iredell,  50  Ark.  389. 
8  S.  W.  21— North  American  Lonn  &  T.  Co. 
V.  Colonial  &  U.  8.  Mortj?.  Co.  3  S.  D.  593, 
54  N.  W.  C59— Coeur  D'Alene  R.  k  Nav.  Co. 
V.  Spalding,  6  Idaho,  102,  53  Pac.  107— 
Chambers  v.  Illinois  C.  R.  Co.  104  Iowa.  239, 
73  N.  W.  593 — Illinois  C.  R.  Co.  v.  Wli It- 
worth,  115  Ky.  292,  73  S.  W.  700- Dunn  v. 
Burlington.  C.  R.  k  N.  R.  Co.  35  Minn.  75. 
27  N.  W.  448 — Roberts  v.  Chicago,  St.  P.  M. 
&  O.  R.  Co.  48  Minn.  529,  51  N.  W.  478— 
Hickman  v.  Missouri  K.  k  T.  R.  Co.  151  Mo. 
654,  52  S.  W.  351— Wlnslow  v.  Collins,  110 
N.  C.  121,  14  S.  E.  512— Bftlrd  v.  Rich- 
mond  k  D.  R.  Co.  113  N.  C.  608,  18  S.  B. 
698 — North  Carolina  Corporation  Commis- 
sion V.  Southern  R.  Co.  135  N.  C.  89,  47  S. 
E.  229 — Fox  V.  American  Casualty  Ins.  k 
Secur.  Co.  12  Pa.  Co.  Ct.  207— Texas  k  P.  R. 
Co.  V.  Davis,  93  Tex.  387,  55  S.  W.  562 — 
White  V.  Holt.  20  W.  Va.  810. 

417.  Failure  to  file  a  transcript  of  the 
record  in  the  circuit  court  within  the  re- 
quired time  does  not  restore  the  jurisdiction 
of  a  state  court  in  which  a  suflicient  peti- 
tion and  bond  for  removal  have  been  filed. 
National  S.  S.  Co.  v.  Tugman,  106  U.  S. 
118.  1  Sup.  Ct.  Rep.  58.  27:  87 
Cited  In  Eisenmann  v.  Delemar's  Nevada  Gold 

Min.   Co.   87   Fed.   250 — Howard  v.   Southern 
R.  Co.  122  N.  C.  952,  29  S.  E.  778. 

Criminal  cases. 

See  also  supra,  348. 

418.  The    removal    of    a    criminal    cause 
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from  a  state  to  a  Federal  court  takes  place 
by  service  upon  the  state  court  of  the  cer- 
tiorari or  habeas  cum  causa  prescribed  by 
U.  S,  Rev.  Stat.  §  643,  U.  S.  Comp.  Stat. 
1901,  p.  521.  Virginia  v.  Paul,  148  U.  S. 
107,  13  Sup.  Ct.  Rep.  536,  37:  386 

Oited  In  Pennsylvania  Co.  v.  Bender,  148  U.  S. 
259,  37  L.  ed.  442,  13  Sup.  Ct.  Rep.  591— 
Grand  Trunk  R.  Co.  v.  Twitchell,  8  C.  C.  A. 
240,  21  U.  S.  App.  45,  59  Fed.  730— Spark- 
man  v.  Supreme  Council  A.  L.  of  H.  57  S. 
C.  21.  35  S.  E.  391. 

Prejudice  or  local  influence. 

Prejudice  or  Local  Influence  as  Ground 
for  Removal,  see  supra,  IV.  d. 

Proceedings  for  Removal  Because  of, 
see  supra,  VI.  b. 

Time  for  Removal  Because  of,  see  su- 
pra, VII.   b. 

See  also  supra,  250,  251. 

419.  In  order  to  remove  a  cause  from  a 
state  court  to  the  Federal  court  for  preju- 
dice or  local  influence  under  the  act  of  Con- 
gress of  1887,  the  defendant  should  obtain 
an  order  from  the  Federal  court  for  the 
removal,  file  that  order  in  the  state  court, 
and  take  from  it  a  transcript  and  file  it  in 
the  Federal  court.  Pennsylvania-  Co.  v. 
Bender,  148  U.  S.  255,  13  Sup.  Ct.  Rep.  591, 

37:  441 
Cited  In  Tod  v.  Cleveland  &  M.  Valley  R.  Co. 
12  C.  C.  A.  524,  22  C.  S.  App.  707.  65  Fed. 
149 — Pullman's  Palace-Car  v.  Washburn,  66 
Fed.  795 — National  Docks  &  N.  J.  .Tunctlon 
Connecting  R.  Co.  v.  Pennsylvania  R.  Co.  52 
N.  J.  Eq.  60,  28  Atl.  71 — Sparkman  v.  Su- 
preme Council  A.  L.  of  H.  57  S.  C.  20,  35  S. 
B.  391. 


IX,  Effect  of  Removal;  Proceedings  in 
Federal  Court. 


Trying  Issues  Raised   on  Petition  for  Re- 
moval in  Federal  Court,  see  supra,  290, 

291. 
Decision  on   Right  of  Removal  in  Federal 

Court,  see  supra,  409. 
Determination   in  Federal   Court  of   Effect 

of  Failure  to  File  Transcript,  see  supra, 

416. 
On  Right  to  Revive  Action,  see  Abatement 

and  Revival,  80-82. 
Review  of  Discretion  as  to,  see  Appeal  and 

Error,  4418. 
Staying    Proceedings    Till    Costs    in    State 

Court  Paid,  see  Appeal  and  Error,  5564. 
As  Bringing  Cause  Within  Power  of  Federal 

Court   to   Enjoin   the  Proceedings,   see 

Courts,  1499-1504. 
Federal   Court  Following  State  Statute  ol 

Limitations    in    Removed    Cause,    see 

Courts,  2030,  2031. 
Action  for  Statutory  Liability  Made  Action 

able  in  State  Courts  Only,  see  Courts. 

2058. 
Right  to  Make  Set-Off  Available  in  State 

Court,  see  Courts,  2101. 
Conclusiveness  on  Federal  Court  of  Decision 

of  State  Court,  see  Judgment,  496. 


Substituted   Service  in   Federal   Court,  see 

Writ  and  Process,  91. 
See  also  supra,   20,   243,   275;    infra,   448, 

471. 

420.  The  jurisdiction  exercised  upon  re- 
moval is  original,  and  not  appellate.  Re 
Virginia  (Virginia  v.  Rives)  100  U.  S.  313, 

25:  667 
Cited  in  Warner  v.  Drake,  31  Fed.  852 — Bige- 
low  v.  Nlckerson,  30  L.R.A.  341,  17  C.  C.  A. 
1,  34  U.  S.  App.  261,  70  Fed.  122. 

421.  The  removal  of  a  cause  from  the 
state  court  to  the  United  States  circuit 
court  is  not  an  admission  that  the  cause 
was  rightfully  pending  in  the  state  court. 
Goldev  V.  Morning  News,  156  U.  S.  618.  15 
Sup.  Ct.  Rep.  559,  39:  517 
Cited  in   Corbitt   v.   Farmers*   Bank,   114    Fed. 

603. 

422.  A  Federal  court  of  equity  cannot  en- 
tertain a  purely  legal  action  transferred 
from  the  state  court,  on  the  mere  ground 
that,  if  it  were  not  done,  the  plaintiff 
would  have  to  commence  a  new  proceeding. 
Thompson  v.  Central  Ohio  R.  Co.  6  Wall. 
134,  18:  765 

423.  It  is  not  an  abuse  of  discretion  for 
a  Federal  circuit  court  to  refuse  to  accept 
the  inadvertence  of  counsel  as  an  excuse  for 
not  filing  a  copy  of  the  record  in  a  case 
removed  from  a  state  court  within  the  time 
fixed  by  statute.  St.  Paul  &  C.  R.  Co.  v. 
McLean,  108  U.  S.  212,  2  Sup.  Ct.  Rep.  498. 

27:703 

424.  Upon  removal  of  a  creditors'  bill 
filed  by  the  complainants  on  behalf  of  them- 
selves and  all  other  creditors  choosing  to 
come  in  and  share  the  expenses  of  the  liti- 
gation, jurisdiction  once  acquired  by  the 
circuit  court  is  not  devested  by  the  coming 
in  of  other  creditors.  The  right  of  the 
court  to  proceed  to  decree  as  to  the  new 
parties  does  not  depend  upon  their  citizen- 
ship. The  court,  in  exercising  jurisdiction 
between  the  original  parties,  can  incidental- 
ly decree  in  favor  of  all  other  creditors  com- 
ing in  under  the  bill.  Stewart  v.  Dunham 
115  U.  S.  61,  5  Sup.  Ct.  Rep.  1163,    29:  329 

425.  Where  a  suit  brought  in  the  state 
court  was  an  action  at  law,  and  it  was  re- 
moved to  the  Federal  court,  in  which  a  bill 
in  equity  (alleging  the  same  cause  of  com- 
plaint) was  substituted  by  leave  of  the 
court,  such  bill  should  be  dismissed. 
Thompson  v.  Central  Ohio  R.  Co.  6  Wall. 
134,  18:  765 
Cited    In    Central    Ohio    R.    Co.    v.    Thompson. 

2  Bond.  298.  Fed.  Cas.  No.  2,550 — La  Mothe 
Mfjr.  Co.  v.  National  Tube  Works  Co  15 
Blatchf.  436,  Fed.  Cas.  No.  8,0aS— Wilcox 
&  G.  Guano  Co.  v.  Phoenix  Ins.  Co.  61  Fed. 
200. 

426.  Where  a  decree  was  made  in  the  state 
court,  and  an  amended  bill  was  filed  with- 
out objection,  and  the  action  was  then  trans- 
ferred to  the  circuit  court  on  the  ground  ot 
prejudice  or  local  influence,  the  latter  court 
cannot,  on  the  amended  bill,  set  aside  the 
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original  decree.    French  v.  Stewart  (French 
▼.  Hay)   22  Wall.  238,  22:  854 

427.  The  circuit  court  must  proceed  with 
the  case  when  the  record  is  entered  there. 
Baltimore  &  O.  R.  Co.  v.  Koontz,  104  U.  S. 

^f  26:  643 

Cited  in  North  American  Transp.  &  Tradiag  Co. 
V.   Ilowells,  58  C.  C.  A.  440,  121  Fed.  698. 

428.  A  court  of  the  United  States,  on  the 
removal  to  it  of  a  proceeding  from  a  state 
court  to  ascertain  the  compensation  to  a 
landowner  for  lands  appropriated  for  public 
use,  is  clothed  with  no  greater  power  in  the 
premises  than  the  court  of  the  state  would 
have  possessed  if  its  jurisdiction  had  been 
preserved.  East  Tennessee  V.  &  G.  R.  Co.  v. 
Southern  Teleg.  Co.  112  U.  S.  ?06,  5  Sup. 
Ct.  Rep.  108,  28:  746 
Cited  In  Broadmoor  Land  Co.  v.  Curr,  66  C.  C. 

A.  144,  133  Fed.  38. 

429.  The  circuit  court  has  discretion  to 
extend  the  time  for  entering  the  record  and 
docketing  the  case,  on  good  cause,  where  the 
security  was  given  on  the  proper  date.  Bal- 
timore &  O.  R,  Co.  V.  Koontz,  104  U.  S.  5. 

26:  643 
Cited  Jn  Martin  v.  Baltimore  &  O.  R.  Co.  (Gerl- 
In^  V.  Baltimore  &  O.  R.  Co.)  151  U.  S.  677, 
38  L.  od-  313,  14  Sup.  Ct.  Rep.  533— Mc- 
Grejfor  v.  McGIIHs,  30  Fed.  390 — Delbanco  v. 
Sincletary,  40  Fed.  179 — Brig-ham  v.  C.  C. 
Thompson  Lumber  Co.  55  Fed.  884 — Bur- 
cnnder  v.  Browne.  59  Fed.  498 — Lucker  v. 
Phoenix  Assur.  Co.  66  Fed.  162 — Elsenmann 
V.  Delemar's  Nevada  Gold-Mln.  Co.  87  Fed. 
250 — Ellla  V.  Atlantic  &  P.  R.  Co.  134  Mass 
341— St.  Paul  &  C.  R.  Co.  v.  McLean,  65 
How.  Pr.  456. 

430.  The  removal  of  a  cause  enables  the 
defendant  to  avail  himself,  in  the  circuit 
court  of  the  United  States,  of  any  and  every 
defense,  duly  and  reasonably  reserved  and 
pleaded,  in  the  same  manner  as  if  it  had 
been  ori^nally  commenced  in  said  circuit 
court.  Goldey  v.  Morning  News,  156  U.  S. 
518.  15  Sup.  Ct.  Rep.  559,  39:  517 
Cited  in  Mexican  Nat.  R.  Co.  v.  Davidson.  157 

r.  S.  207,  39  L.  ed.  675.  15  Sup.  Ct.  Rep.  563 
— Wabash  We«tem  R.  Co.  v.  Brow,  164  U.  S. 
280.  41  L.  ed.  435,  17  Sup.  Ct.  Rep.  126— 
Cooper  V.  Newell,  173  U.  S.  567,  43  L.  ed. 
812.  19  Sup.  Ct.  Rep.  506 — Calderhead  v. 
Downing,  103  Fed.  30— Empire  Mln.  Co.  v. 
Propeller  Tow-Boat  Co.  108  Fed.  903— Wells 
r.  Clark,  1.36  Fed.  465 — Paul  v.  Baltimore  & 
O.  R.  Co.  33  Ind.  App.  167,  69  N.  E.  1024. 

431.  Upon  removal  to  a  Federal  court  of 
a  special  proceeding  to  set  aside  a  judg- 
ment, brought  in  a  territorial  court  under 
Wash.  Code,  §  436,  petitioner  loses  no  right 
to  which  he  would  have  been  entitled  had 
the  case  not  been  removed.  Cowley  v. 
Korthem  P.  R.  Co.  159  U.  S.  569,  16  Sup. 
Ct.  Rpp.  127,  40:  263 
Cited  In  Smyth  v.  Ames,   169  U.  S.  517,  42  L. 

ed.  839,  18  Sap.  Ct.  Rep.  418— Smith  v. 
Reeves.  178  U.  S.  444,  44  L.  ed.  1145,  20 
Slip.  Ct.  Rep.  919— De  Lima  v.  Bldwell,  182 
T*.  S.  174,  45  L.  ed.  1047,  21  Sup.  Ct.  Rep. 
743 — Alderson  v.  Dole.  20  C.  C.  A.  281,  33  U. 
8.  App.  460,  74  Fed.  30— Zimmerman  v.  Car- 
penter, 84  Fed.  750 — Cowley  v.  Spokane,  99 
Fed.  841 — Empire  Mln.  Co.  v.  Propeller  Tow- 
Boat  Co.  108  Fed.  903. 
U.  S.  Dig.— 321 


432.  The  right  of  a  married  woman  to 
bring  an  action  for  personal  injuries  in  her 
own  name  under  Sand.  &  H.  (Ark.)  Dig.  § 
5641,  is  not  lost  by  defendant's  removal  of 
the  action  into  a  Federal  court,  but  the  law 
of  the  state  furnishes  the  rule  of  decision, 
under  U.  S.  Rev.  Stat.  §  721,  U.  S.  Comp. 
Stat.  1901,  p.  581.  Texas  &  P.  R.  Co.  v. 
Humble,  181  U.  S.  57,  21  Sup.  Ct.  Rep.  526, 

45:  747 

433.  The  want  of  any  jurisdiction  over  the 
person  of  defendant  in  a  case  removed  to  a 
Federal  circuit  court  from  a  state  court  be- 
fore service  of  summons,  on  a  special  ap- 
pearance by  defendant  for  that  sole  purpose, 
does  not,  in  view  of  the  provision  of  the  re- 
moval act  of  March  3,  1875  (18  Stat,  at  L. 
471,  chap.  137,  U.  S.  Comp.  Stat.  1901,  p. 
?!!)»§  4,  preserving  the  lien  of  attachments 
in  the  state  courts,  prevent  the  Federal 
court  from  entering  a  judgment  enforceable 
against  the  real  property  of  defendant  which 
had  been  attached  before  the  case  was  re- 
moved, where  the  state  court  might,  but  for 
such  removal,  have  rendered  such  a  judg- 
ment on  giVing  notice  to  defendant.  Clark 
y  Wells,  203  U.  S.  164,  27  Sup.  Ct  Rep. 
^3,  51:138 

434.  The  transfer  of  a  suit  from  a  state 
court  to  the  circuit  court  does  not  vacate 
what  has  been  done  in  the  state  court  pre- 
vious to  the  removal.  The  circuit  court 
takes  the  case  up  where  the  state  court 
left  it  off.    Duncan  v,  Gegan,  101  U.  S.  810, 

«...  25: 875 

Explained  In  Ex  parte  FIsk,  113  U.  S.  725,  28 
L.  ed.  1121,  6  Sup.  Ct.  Rep.  724. 

Cited  in   King  v.   Worthlngton.   104   U.   S.   50, 
26  L.  ed.  655 — Smith  v,  Schwed,  2  McCrary, 
442.    6    Fed.    456— Wertheln    v.    Continental 
R.  &  Trust  Co.  20  Blatchf.  510,  11  Fed.  691 
— Sutro  V.  Simpson,  4  McCrary,  278,  14  Fed. 
372 — Mllllgan  v.  Lalanco,  &  G.  Mfg.  Co.  21 
Blatchf.  408,  17  Fed.  466— Loomls  v.Carrlng- 
ton,  18  Fed.  99 — Judge  v.  Anderson,  19  Fed. 
886— Pelzer   Mfg.   Co.   v.   St.   Paul    F.   &  M. 
Ins.  Co.  40  Fed.  186— Wolf  v.  Cook,  40  Fed. 
437 — Hennlng  v.   Western   U.   Teleg.   Co.   40 
Fed.  658 — Cleaver  v.  Traders'  Ins.  Co.  40  Fed. 
713 — Porter  Land  &  Water  Co.  v.  Basliln.  43 
Fed.  325— Lookout  Mountain  R.  Co.  v.  Hous- 
ton, 44  Fed.  449— Chicago  &  A.  Bridge  Co.  v. 
Anglo-American  Packing  &  Provision  Co.   40 
Fed.   590— Elliott  v.   Shuler,  50   Fed.   457— 
Wilcox  &  G.  Guano  Co.  v.  Phoenix  Ins.  Co. 
60  Fed.   932— Bragdon   v.   Perkins   Campbell 
Co.  28  Plttsb.  L.  J.  (N.  S.)  10,  82  Fed.  339-^ 
Empire  Mln.  Co.  v.   Propeller  Tow-Boat  Co. 
108  Fed.  903— Central  R.  &  Bkg.  Co.  v.  Far- 
mers'  Loan  &  T.  Co.  113  Fed.  407— Bryce  v. 
Southern   R.    Co.   129   Fed.  907 — Hatcher  v 
Hendrle  &  B.  Mfg.  &  Supply  Co.  68  C.  C.  A. 
27,   133  Fed.  269. 

435.  Wliere  the  law  of  a  state  directs  that 
all  suits  be  brought  in  the  name  of  the  real 
party  in  interest,  all  cases  transferred  from 
that  state  to  the  Federal  court  may  proceed 
in  the  name  of  the  party  who  was  the  plain- 
tiff in  the  state  court.  Thompson  v.  Central 
Ohio  R.  Co.  6  Wall.  134,  18:  765 

Distinpuitihed  In  Spratley  v.  Hartford  Ins.  Co. 

1  Dill.  392,  Fed.  Cas.  No.  13,256. 

Cited   In   Delaware   Countv   v.    DIebold   Safe   & 
Lock   Co.   133   U.   S.  488,  33   L.   cd.   680,    10 
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Sup.  Ct.  Rep.  390 — Akerly  ▼.  Vilas,  3  BIss. 
338,  Fed.  Cas.  No.  120— Daniels  v.  Citizens' 
Ins.  Co.  10  BisB.  120.  5  Fed.  429. 

436.  A  receiver  in  a  suit  in  a  state  court, 
whicli  was  subsequently  removed  into  the 
Federal  court,  may  be  required  to  account 
in  the  latter  court.  Hinckley  v.  Gilman,  C. 
&  S.  R.  Co.  100  U.  S.  153,  25:  591 
Cited  in  Hinckley  v.  Morton.  103  U.  S.  7G4,  26 

L.  ed.  459 — Klrkei*  v.  Owlngs,  30  C.  C.  A. 
143,  98  Fed.  510— Central  R.  &  Bkg.  Co.  v. 
Farmers'  Loan  &  T.  Co.  113  Fed.  407 — Oyster 
V.  Bank,  107   Iowa,  43,  77  N.  W.  523. 

437.  A  United  States  court  cannot  enforce 
an  order  made  by  a  state  court  before  the 
removal  of  the  case  into  the  circuit  court 
of  the  United  States,  requiring  a  party  to 
submit  to  examination  by  his  adversary,  be- 
fore trial,  in  accordance  with  the  state  prac- 
tice, but  in  conflict  with  the  acts  of  Congress 
on  the  subject.  Re  Fisk,  113  U.  S.  713,  5 
Sup.  Ct.  Rep.  724,  28:  1117 
died  in  Kirk  r.  Milwaukee  Dust  Collector  Mfg. 

Co.  26  Fed.  507 — Ex  parte  Duncan,  42  Tex. 
Crlm.   Rep.  672,  62   S.   W.   758. 

How  Jurisdiction  devested. 

438.  The  jurisdiction  of  a  Federal  circuit 
court,  once  required  on  removal  from  a  state 
court,  cannot  be  devested  by  the  dismissal 
of  the  bill  on  complainant's  own  motion 
after  a  cross  bill  has  been  filed,  although 
the  jurisdictional  amount  may  no  lon;::er 
be  in  dispute.  Kirbv  v.  American  Soda 
Fountain  Co.  194  U.  S.*  141,  24  Sup.  Ct.  Rep. 
619  48:  911 
Cited  in  Chicago  v.  Mills,  204  U.  S.  329,  51  L. 

ed.  509,  27  Sup.  Ct.  Rep.  286 — Lehensberger 
v.  Scofleld,  71  C.  C.  A.  480.  139  Fed.  384. 

Sepn  ration     of     leffal     and     equitable 
causes  of  action  and  defenses. 

See  also  supra,  422,  425. 

439.  The  union  of  legal  and  equitable 
causes  of  action  in  one  suit  not  being  per- 
missible in  the  Federal  courts,  where  a  case 
involving  such  a  union  is  transferred  to  a 
Federal  court  from  a  state  court,  the  causes 
must  be  separated.  Hurt  v.  Hollingsworth, 
100  U.  S.  100,  25:  569 
Cited  in  Hatcher  v.  Hendrlo  v.  B.  Mfg.  &  Supply 

Co.   68   C.   C.    A.   23,   133    Fed.   271. 

440.  Only  legal  defenses  can  be  interposed 
to  legal  actions  in  courts  of  the  United 
States,  even  in  an  action  removed  from  a 
state  court  where  legal  and  equitable  de- 
fen.ses  could  be  united.  Northern  P.  R.  Co. 
V.  Paine,  119  U.  S.  561,  7  Sup.  Ct.  Rep.  323, 

30:  513 

441.  While  defendant  upon  removal  may 
strike  out  his  equitable  defense  to  an  action 
at  law,  if  he  fails  to  do  so,  an  admission 
contained  therein  binds  him  to  the  same  ex- 
tent that  it  would  do  in  the  state  court. 
Northern  P.  R.  Co.  v.  Paine,  119  U.  S.  561, 
7  Sup.  Ct.  Rep.  323,  30:  513 
Cited  in   Spaulding  v.   Saltlel,   18  Colo.   88,  31 

Pac.    486. 

Amendments;  new  pleading. 

Amendment     of  .  Petition     in     Federal 
Court,  see  supra,  296,  297. 

442.  Where  a  cause   is   removed   from   a 


state  court  to  the  United  States  circuit 
court,  the  latter  court  may  allow  such 
amendments  to  be  made  to  the  declaration  as- 
would  be  allowable  by  the  state  practiire. 
West  V.  Smith.  101  U.  S.  263,  25:  809^ 

Cited    in    Deford    ▼.    Mehaflfy.    13    Fed.    480— 

United    States    v.    Train,    12    Fed.    8.5.3— Ke 

Elmlra   Steel   Co.    109   Fed.   462— Hodges    v. 

Kimbali,  34  C.  C.  A.  106,  63  U.  8.  App.  688,. 

91    Fed.    849 — ^Uughey    v.    Sullivan,    80    Fed 

74. 

443.  A  petition  for  removal  may  be 
amended  in  the  circuit  court  of  the  United 
States,  by  leave  of  that  court,  so  as  to  stat« 
more  fully  and  distinctly  the  facts  which 
support  the  grounds  of  removal,  if  upon  the 
face  of  the  petition  and  of  the  whole  record 
of  the  state  court  sufficient  grounds  are- 
shown.  Powers  v.  Chesapeake  &  O.  R.  Co. 
169   U.   S.   92,   18   Sup.   Ct.   Rep.   264, 

42:  673 
Cited  In  Fife  ▼.  Whlttell,  102  Fed.  540— Had- 
fleld  V.  Northwestern  Life  Assur.  Co.  105 
Fed.  532 — Kerr  v.  Modem  Woodmen,  54  C. 
C.  A.  657,  117  Fed.  595 — Dalton  v.  Milwau- 
kee Mechanics*  Ins.  Co.  118  Fed.  882 — Thomp- 
son V.  Stalmann,  131  Fed.  811 — Springs  v. 
Southern  R.  Co.  130  N.  C.  200,  41  S.  E..100. 

444.  The  objection  that  a  new  complaint 
was  not  filed  on  the  removal  of  a  cause  from 
a  state  to  a  Federal  court  cannot  be  raised 
after  the  defendant  has  taken  issue  on  the 
complaint.  Mtn&  Ins.  Co.  v.  W^eide,  9  Wall. 
677,  19:  810 

Estoppel  to  deny  Federal  Jurisdiction. 

See  also  Estoppel,  287,  288. 

445.  The  party  who  has  wrongfully  pro- 
cured a  removal  from  the  local  Porto  Rican 
court  to  the  Federal  district  court  of  a  case 
within  the  original  jurisdiction  conferred 
upon  the  latter  court  by  the  act  of  March 
2,  1901  (31  Stat,  at  L.  953,  chap.  812),  §  3, 
cannot  be  heard,  after  judgment  again.^^t 
him,  to  assert  that  the  Federal  court  had 
no  jurisdiction,  because  of  the  irregularity 
of  the  removal,  although,  by  the  act  ot 
April  12,  1900  (31  Stat,  at  L.  84,  chap. 
191),  §  34,  it  is  provided  that  the  laws  of 
the  United  States  relating  to  the  removal 
of  causes  shall  govern  as  between  the  dis- 
trict court  of  the  United  States  for  Porto- 
Rico  and  the  courts  of  Porto  Rico.  Gar- 
rozi  v.  Dastas,  204  U.  S.  64,  27  Sup.  Ct. 
Rep.  224,  51 :  369 

446.  The  removal  into  a  Federal  court,  by 
a  receiver  appointed  by  it,  of  an  action 
pending  against  him  in  a  state  court,  con- 
stitutes a  waiver  of  any  right  he  may  have 
had  to  have  the  matter  decided  by  the  st^ite 
tribunal,  but  not  an  attempt  to  confer  ju- 
risdiction by  consent,  since  the  Federal 
court  has  jurisdiction,  either  exclusive  or 
concurrent,  of  an  action  against  a  receiver 
it  has  appointed;  and  therefore  such  re- 
moval estops  him  from  thereafter  contesting 
the  right  of  the  Federal  court  to  deter  nine 
the  case.  Baggs  v.  Martin,  179  U.  S.  206.  21 
Sup.  Ct.  Rep.  109,  45:  155 
Cited  In  Oableman  v.  Peoria,  D.  &  E.  R.  Co.  179^ 

U.  S.  342,  45  L.  ed.  224.  21  Sup.  Ct.  Rep.  171 
— Rupp  v.  Wheeling  &  L.  E.  R.  Co.  58  C.  C. 
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A.   162.    121    Fed.    826— Dodwell   v.    Munich 
Assur.  Co.  123  Fed.  843. 

Riffht   to  contest  Jurisdiction   of   state 
(x>art. 

447.  The  right  of  a  defendant  to  contest 
the  jurisdiction  of  a  state  court  in  which 
the  action  is  brought,  and  the  sufficiency  of 
the  facts  set  forth  to  constitute  a  cause  of 
action,  is  not  lost  by  the  removal  of  the 
cause  to  a  Federal  court  upon  defendant's 
own  petition.  De  Lima  v.  Bidwell,  182  V.  S. 
1,  21  Sup.  Ct.  Rep.  743,  45:  1041 

Citrd  in  Tonrtnoy  v.  Pradt.  196  U.  8.  02.  49 
L.  ed.  399,  25  Sup.  Ct.  Rep.  208— Merchants 
Heat  ft  Light  Co.  v.  J.  B.  Clow  &  Sons.  204 
U.  S.  290,  51  L.  ed.  400,  27  Sup.  Ct.  Rep. 
28,'i — Vlrglnla-CaroHna  Chemical  Co.  v.  Sun- 
dry Ins.  Co's  108  Fed.  454— Chicago  Union 
Traction  Co.  v.  Chlcaffo,  199  III.  547,  59  L. 
BJl.  653,  65  N.  E.  451. 


X.  Further  Proceedings  in  State  Court. 

448.  An  order  of  removal  removes  the  en- 
tire cause,  leaving  no  part  in  the  jurisdic- 
tion erf  the  state  courts.  Barney  v.  Latham. 
103  V.  S.  205.  26;  514 
Cited  In  Brooks  ▼.  Clark,  119  V.  S.  512,  30  L. 

ed.  485.  7  Sup.  Ct.  Rep.  301 — Stevens  v. 
Richardson.  20  Blatchf.  56.  9  Fed.  194— 
Greene  v.  Klinirer.  10  Fed.  691— Ellis  v.  Sis- 
son.  11  BIss.  189.  11  Fed.  354— Chicago  v. 
Hutchinson.  11  Blss.  495,  15  Fpd.  137— Wa- 
l»a«b.  St.  L.  &  P.  R.  Co.  v.  Central  Trust  Co.  23 
Fed.  514 — Patchln  v.  Hunter,  38  Fed.  53 — 
Jackson  &  8.  Co.  v.  Pearson,  60  Fed.  125— 
Atlantic  &  V.  Fertilizing  Co.  v.  Carter,  4 
Uuffbes.  219,  88  Fed.  708 — Indian  Mountain 
JpIIIco  Coal  Co.  v.  Ashevllle  Ice  &  Coal  Co. 
135  Fed.  840 — Goodnow  v.  Burrows,  74  Iowa, 
265,  37  N.  W.  322. 

449.  If  a  suit  entered  upon  the  docket  of 
the  circuit  court  as  removed  was  never,  in 
law,  removed  from  the  state  court,  no  amend- 
ment of  the  record,  made  in  the  former,  can 
affect  the  jurisdiction  of  the  latter,  or  put 
the  case  rightfully  on  the  docket  of  the  cir- 
cuit court.  Crehore  v.  Ohio  &  ^I.  R.  Co.  131 
r.  S.  240.  9  Sup.  Ct  Rep.  692,  33:  144 
CitftI  In  Jackson  v.  All*n.  1.32  IT.  S.  34.  33  L. 

ed.  249.  10  Sup.  Ct.  Rep.  9 — Graves  v.  Corbln. 
132  r.  8.  590.  33  L.  ed.  469.  10  Sup.  Ct.  Rep. 
196 — Anderson  v.  Watt,  138  U.  S.  703.  34 
L.  ed.  1081.  11  Sup.  Ct.  Rep.  449— Martin 
T.  Baltimore  &  O.  R.  Co.  (Gerllng  v.  Balti- 
more ft  O.  R.  Co.)  151  U.  S.  691.  38  L.  od. 
318.  14  Sup.  Ct.  Rep.  533 — Stevens  v.  Nichols 
(Carr  v.  Nichols)  157  U.  S.  371.  39  L.  ed. 
737.  15  Sup.  Ct.  Rep.  640 — Le  Montague  v. 
T.  W.  l!arvej,Luml)er  Co.  44  Fed.  647 — Fitz- 
gerald V.  Missouri  P.  R.  Co.  45  Fed.  814— 
Oamprelle  v.  Balbacfa.  46  Fed.  S2 — Overman 
Wheel  Co.  V.  Pope  Mfg.  Co.  46  Fed.  580 — 
South  Carolina  v.  Port  Royal  &  A.  R.  Co.  56 
Ff^.  3.'»S — De  Ix)y  v.  Traveler's  Ins.  Co.  59 
Fed.  320 — Grand  Trunk  R.  Co.  v.  Twltcholl, 
8  C.  C.  A.  2.39,  21  U.  S.  App.  45.  59  Fed. 
729 — Caples  v.  Texas  &  P.  R.  Co.  67  Fed. 
12 — Johnson  v.  F.  C.  Austin  MfR.  Co.  76  Fed. 
616 — Murphy  v.  Payette  Alluvial  Gold  Co. 
98  Fed.  322 — Dalton  v.  Milwaukee  Mechanics' 
Ina  Co.  118  Fed.  883 — Herndon  v.  Lancashire 
Ids.  Co.  (Ilemdon  v.  ^Etna  F,  Ins.  Co.)  107 
N.  C.  193.  10  L.R.A.  54.  12  S.  E.  240. 

450.  If  the  case  be  not  removed,  tne  ju- 


risdiction of  the  state  court  remains  un- 
affected, and  the  jurisdiction  of  the  Federal 
court  cannot  attach  until  it  becomes  the 
duty  of  the  state  court  to  proceed  no  further. 
So  such  duty  arises  unless  a  case  is  made 
by  the  record  that  entitles  the  party  to  a 
r«*moval.  Crehore  v.  Ohio  &  M.  R.  Co.  131 
U.  S.  240,  9  Sup.  Ct.  Rep.  692,  33:  144 

Cited  in  Lake  Street  Elev.  R.  Co.  v.  Farmers' 
Loan  &  T.  Co.  23  C.  C.  A.  453,  46  U.  S.  App. 
6.30,  77  Fed.  773— Re  Tune,  115  Fed.  917— 
Dalton  V.  Milwaukee  Mechanics'  Ins.  Co.  118 
Fed.  881 — North  American  Loan  &  T.  Co.  v. 
Colonial  &  U.  S.  Mortg.  Co.  3  S.  D.  604.  54 
N.  W.  659 — Farmers'  Loan  A,  T.  Co.  v.  Lake 
Street  Rlev.  R.  Co.  68  111.  App.  669— Cra- 
ven V.  Turner.  82  Me.  387.  19  Atl.  804— 
National  Docks  &  N.  J.  Junction  Connecting 
R.  Co.  V.  Pennsylvania  R.  Co.  52  N.  J.  Eq. 
60.  28  Atl.  71 — Howard  v.  Southern  R.  Co. 
122  N.  C.  953,  29  S.  E.  778. 

Editorial  note. 

[Right  of  plaintiff,  after  removal  to  Fed- 
eral court,  and  dismissal  in  the  latter  court 
without  prejudice,  to  commence  a  new  action 
in  a  state  court  upon  the  same  cause  of  ac- 
tion,   7  LJt.A.(N.S.)  501.] 

Denial  of  petition. 

451.  When  a  state  court  refuses  to  recog- 
nize the  removal  of  a  cause  and  further  pro- 
ceedings are  had  therein,  the  order  made  or 
judgment  rendered  is  subject  to  review  and 
reversal  by  the  Federal  court,  and  the  power 
of  paramount  and  final  decision  rests  with 
the  latter.  Home  L.  Ins.  Co.  v.  Dunn,  19 
Wall.  214,  22:  68 
Cited  In  Chesapeake  &  O.  R.  Co.  v.  White,  111 

U.  S.  137,  28  L.  ed.  379.  4  Sup.  Ct.  Rep.  353. 

452.  The  state  court  may  proceed  witli  a 
cause  upon  a  denial  of  removal.  Kimball  v. 
Evans,  93  II.  S.  320.  23:  920 
Cited  In  White  v.  Holt.  20  W.  Va.  808. 

453.  One  whose  petition  for  removal  from 
the  state  court  was  wrongfully  denied  by  the 
state  court  has  a  more  summary  remedy 
than  appeal.  Gordon  v.  Longest,  16  Pet. 
97,  10:  900 
Cited  In   Re   Blake.   175   U.   S.   118.  44   L.   ed. 

95,  20  Sup.  Ct.  Rep.  42 — Hough  v.  Western 
Transp.  Co.  1  Blss.  431,  Fed.  Cas.  No.  6.724 
— Ladd  V.  Tudor,  3  Woodb.  &  M.  332,  Fed. 
Cas.  No.  7,975— Ex  parte  Cole.  28  Ala.  52— 
People  ex  rel.  Glens  Falls  Ins.  Co.  v.  Jack- 
son Circuit  Jqdge,  21  Mich.  582,  4  Am.  Rep. 
504. 

After  application  and  remoTal. 

Determination  of  Jurisdictional  Facts 
by  State  Court,  see  supra,  304. 

Permitting  Reduction  of  Amount  De- 
manded, see  supra,  404. 

Loss  of  Jurisdiction  in  State  Court  on 
Filing  of  Petition  and  Bond,  see 
supra,  404-412. 

Proper  Remedy  for  Further  Action  in 
State  Court,  see  Appeal  and  Error, 
713,  714. 

See  also  supra,  291. 

454.  After  a  cau.se  has  been  removed  into 
the  Federal  court,  the  state  court  can  pro- 
ceed  no   further   until    its   jurisdiction    has 
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been  in  some  way  restored.  Carson  t.  Dun- 
ham, 121  U.  S.  421,  7  Sup.  Ct.  Rep.  1030, 

30:  992 
Cited  in  Cooke  ▼.  Avery,  147  U.  S.  385,  37  L. 

ed.  212,  13  Sup.  Ct.  Rep.  640 — TennesBee  ▼. 

Bank  of  Commerce  152  U.  8.  460,  38  L.  ed. 

513,  14  Sup.  Ct.  Rep.  654 — Delaware  ex  rel. 

Postal    Teleg.    Cable    Co.    v.    Delaware    &   A. 

Ti'leg.  &  Teleph.  Co.  47  Fed.  634— Northern 

P.  R.  Co.  V.  McMuUen,  86  Wis.  506,  56  N.  W. 

629. 

455.  Every  step  subsequently  taken  in  the 
state  courts  after  the  proper  application  for 
removal  to  a  Federal  court  has  been  made  is 
coram  non  judice,  Gordon  v.  Longest,  16 
Pet.  97,  10:  900 

Cited  In  Home  L.  Ins.  Co.  v.  Dunn,  19  Wall. 
224,  22  L.  ed.  69 — Virginia  v.  Rives,  (Ex 
parte  Virginia)  100  U.  S.  317,  25  L.  ed.  669 
— New  Orleans,  M.  &  T.  R.  Co.  v.  Mississippi, 
102  U.  S.  136,  26  L.  ed.  96— Kern  v.  Huide- 
koper,  103  U.  S,  493,  26  L.  ed.  357— Balti- 
more &  O.  R.  Co.  V.  Koontz.  104  U.  S.  14.  26 
L.  ed.  646 — Burlington,  C.  R.  &  N.  R.  Co. 
V.  Dunn,  122  U.  S.  515,  30  L.  ed.  1160,  7 
Sup.  Ct.  Rep.  1262— Akeriy  v.  Vilas,  2  Blss. 
113,  1  Abb.  (U.  S.)  286,  Fed.  Cas.  No.  119 
— Dennis  v.  Alachua  County,  3  Woods,  690, 
Fed.  Cas.  No.  3,791— EUerman  v.  New  Or- 
leans. M.  &  T.  R.  Co.  2  Woods.  125,  Fed.  Cas. 
No.  4,382— Hatch  v.  Chicago,  R.  I.  &  P.  R.  Co. 

6  Blatchf.  117.  Fed.  Cas.  No.  6.204 — Hatch 
V.  Preston,  1  Biss,  21,  Fed.  Caa.  No.  6.208 
— Ladd  'v.  Tudor,  3  Woodb.  &  M.  331.  Fed. 
Cas.  No.  7,975— Matthews  v.  Lyall,  6  McLean, 
l.^,  Fed.  Cas.  No.  9,285 — Taylor  v.  Rocke- 
feller, 18  Am.  L.  Reg.  N.S.  304,  Fed.  Cas.  No. 
13,802 — Wagner  v.  Drake,  31  Fed.  852— Wil- 
son V.  Western  U.  Teleg.  Co.  34  Fed.  582— 
Birdseye  v.  Shaeffer,  37  Fed.  826 — California 
V.  Chue  Fan,  42  Fed.  866 — Postal  Teleg. 
Cable  Co.  v.  Southern  R.  Co.  88  Fed.  805 — 
Carswell  v.  Schley,  59  Ga.  24 — Terre  Haute 
ft  I.  R.  Co.  V.  Abend,  9  111.  App.  308— West- 
ern U.  Teleg.  Co.  v.  Horack,  9  111.  App.  311 
— Louisville  ft  N.  R.  Co.  v.  Roehllng.  11  111. 
App.  266 — Kramer  v.  Ferry,  27  111.  App. 
481 — Rlsley  v.  Indianapolis,  B.  ft  W.  R.  Co. 
Wilson,  Super.  Ct.  (Ind.)  577 — Indianapolis 
B.  ft  W.  R.  Co.  ▼.  Risley,  50  Ind.  63 — Rosen- 
field  V.  Adams  Exp.  Co.  21  La.  Ann.  234 — 
Hobbs  V.  Manhattan  Ins.  Co.  56  Me.  420, 
96  Am.  Dec.  472 — Herryford  v.  2Etn&  Ins. 
Co.  42  Mo.  151 — Beery  v.  Chicago,  R.  I.  ft 
P.  R.  Co.  64  Mo.  634— Blair  v.  West  Point 
Mfg.  Co.  7  Neb.  153— National  Union  Bank 
V.  Dodge,  42  N.  J.  L.  320 — Ayres  v.  Western 
R.  Corp.  48  Barb.  140 — Llvermore  v.  .Tenks. 
11  How.  Pr.  480 — Cooley  v.  Lawrence,  12  How. 
Pr.  180— Liddle  v.  Thatcher,  12  How.  Pr.  295 
— Ayres  v.  Western  R.  Corp.  32  How.  Pr. 
356 — Leutz  v.  Butterfleld,  52  How.  Pr.  378 
— Vose  V.  Yulee,  4  Hun,  629 — Chamberlain 
T.  American  Nat.  Life  ft  T.  Co.  11  Hun,  373 
— Stevens  v.  Phoenix  Ins.  Co.  41  N.  Y.  154 
— Ilolden  V.  Putnam  F.  Ins.  Co.  46  N.  Y.  4, 

7  Am.  Rep,  287— Bell  v.  Dix,  49  N.  Y.  237 
— Taylor  v.  Shew,  54  N.  Y.  77— Lange  v. 
Benedict,  73  N.  Y.  30,  29  Am.  Rep.  80— 
Austin  V.  Vrooman,  128  N.  Y.  236.  14  L.R.A. 
144.  28  N.  E.  477 — Hadley  v.  Dunlap,  10  Ohio 
St.  8 — State  ex  rel.  Tod  v.  Common  Pleas 
Court,  15  Ohio  St.  388 — Erie  R.  Co.  v. 
Stringer,  32  Ohio  St.  473— Baltimore  ft  O. 
R.  Co.  V.  Fulton.  59  Ohio  St.  578,  44  L.R.A. 
521.  53  N.  E.  265— Kulp  v.  Ricketts.  20  Phlla. 
Leg.  Int.  268,  5  Phlla.  308 — Kulp  v.  Ricketts. 
S  Grant,  Cas.  422 — Taylor  v.  Rockfeller,  6 
W.  N.  C.  285 — Taylor  v.  Rockefeller,  35 
Phlla.  Leg.  Int.  284 — White  v.  Philadelphia, 


28  Phlla.  Leg.  Int.  117,  8  Phlla.  243— Smith 
T.  St.  Louis,  Mut.  L.  Ins.  Co.  2  Tenn.  Ch 
658 — Rosenfleld  v.  Condict,  44  Tex.  466 — 
Henen  v.  Baltimore  ft  O.  R.  Co.  17  W.  Va. 
891— Akeriy  v.  Vilas,  24  Wis.  170,  1  Am. 
Rep.  166 — State  ex  rel.  Drake  v.  Doyle.  40 
Wis.  189,  22  Am.  Rep.  692 — Johnson  v. 
Brewers'  F.  Ins.  Co.  61  Wis.  585,  9  N.  W. 
657. 

456.  Where  the  statute  for  the  removal 
of  cause  has  been  complied  with,  no  action 
by  the  state  court  can  prevent  removaL 
Kern   v.    Huidekoper,    103    U.    S.    485, 

26:  354 
Cited  In  Bigelow  v.  Nickerson.  30  L.R.A.  341, 
17  C.  C.  A.  9,  34  U.  S.  App.  261,  70  Fed.  121 
— Filer  V.  Levy,  17  Fed.  612 — Strasburger  v. 
Beecher,  44  Fed.  212— Lake  Street  Elev.  R. 
Co.  V.  Farmers'  Loan  ft  T.  Co.  23  C.  C.  A. 
453,  46  U.  S.  App.  630,  77  Fed.  773. 

457.  Where  a  cause  is  removed  from  a 
state  court  to  the  circuit  court  of  the  United 
States,  the  state  court  can  proceed  no  fur- 
ther in  the  suit.  Home  L.  Ins.  Co.  v.  Dunn, 
19  Wall.  214,  22:  68 
Cited  in  Home  Ins.  Co.  v.  Morse,  20  Wall.  454, 

22  L.  ed.  309 — Virginia  v.  Rives  (Ex  parte 
Virginia)  100  U.  S.  317,  25  L.  ed.  660 — 
New  Orleans,  M.  ft  F.  R.  Co.  v.  Mississippi, 
102  U.  S.  136.  26  L.  ed.  96— Kern  v.  Huide- 
koper. 103  U.  8.  490,  26  L.  ed.  357--Ci88eI 
V.  McDonald,  Fed.  Cas.  No.  2.729 — Dennis  v. 
Alachua  County.  3  Woods,  690,  Fed.  Cas.  No. 
3,791 — Ellerman  v.  New  Orleans,  M.  ft  T.  R. 
Co.  2  W^oods,  124,  Fed.  Cas.  No.  4,382— Ma- 
honey  Mln.  Co.  V.  Bennett,  4  Sawy.  290,  Fed. 
Cas.  No.  8,968 — Warren  v.  Wisconsin  Valley 
R.  Co.  6  Blss.  431,  Fed.  Cas.  No.  17.204— 
Miller  V.  Tobln,  9  Sawy.  407,  18  Fed.  613— 
Friedman  v.  Israel.  26  Fed.  802 — Wagner  v. 
Drake,  31  Fed.  852— Wilson  v.  Western  U. 
Teleg.  Co.  34  Fed.  562— Baltimore  ft  O.  B. 
Co.  V.  Ford,  35  Fed.  172 — Blrdseye  v.  Shaef- 
fer, 37  Fed.  824 — Pelser  Mfg.  Co.  v.  St.  Paul 
F.  ft  M.  Ins.  Co.  40  Fed.  186 — California  v. 
Chue  Fan,  42  Fed.  866 — Springer  v.  Howes,  69 
Fed.  850 — Postal  Teleg.  Cable  Co.  v.  Southern 
R.  Co.  88  Fed.  805— Stix  v.  Keith,  90  Ala. 
125,  7  So.  423— Carswell  v.  Schley,  59  Ga. 
24 — Indianapolis,  B.  ft  W,  R.  Co.  v.  Risley, 
50  Ind.  63 — Ryan  v.  Mathews.  64  Iowa.  250, 
20  N.  W.  174 — Du  Vlvier  v.  Hopkins.  116  Mass. 
128,  17  Am.  Rep.  141— Blair  v.  West  Point 
Mfg.  Co.  7  Neb.  153— National  Union  Bank 
V.  Dodge,  42  N.  J.  L.  320 — Krlsman  v.  Pld- 
cock,  62  How.  l»r.  330 — Vose  v.  Yulee,  4  Hun. 
629— Mix  V.  Andes  Ins.  Co.  74  N.  Y.  50,  30 
Am.  Rep.  260 — Wlnslow  v.  Collins,  110  N. 
C.  121,  14  S.  E.  512 — Lawson  v.  Richmond 
ft  D.  R.  Co.  112  N.  C.  399.  17  S.  E.  169— 
Erie  R.  Co.  v.  Stringer,  32  Ohio  St.  485— 
Baltimore  ft  O.  R.  Co.  v.  Fulton,  59  Ohio  St. 
678.  44  L.R.A.  521,  53  N.  E.  265 — Jones  v. 
Amazon  Ins.  Co.  5  Luserne  Legal  Reg.  30 
—^lathis  V.  Southern  R.  Co.  53  8.  C.  238 
— Smith  V.  St.  Louis  Mut  L.  Ins.  Co.  2  Tenn. 
Ch.  658— Texas  ft  P.  R.  Co.  v.  McAllister. 
59  Tex.  356 — State  ex  rel.  Drake  v.  Doyle, 
40  Wis.  189,  22  Am.  Rep.  692— Johnson  v. 
Brewers'  F.  Ins.  Co.  51  Wis.  584,  9  N.  W. 
657. 

458.  An  order  of  a  state  court  denying  the 
application  for  removal  of  a  removable 
cause,  after  filing  of  the  petition  and  bond, 
is  ineffectual  and  the  petitioner  may  file  a 
copy  of  the  record  in  the  circuit  court,  which 
must  proceed  in  the  cause.    Wabash  Western 
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R.  Co.  V.  Brow,  164  U.  S.  271,  17  Sup.  Ct. 
Rep.  126,  41 :  431 

Cited  In  Monroe  ▼.  Williamson,  81  Fed.  087 — 

Duff  V.   Hildretb,   183   Mass.  442.   67   N.   E. 

856. 

459.  After  a  person  lawfully  assisting  a 
deputy  marshal  has  obtained  a  removal  of  a 
criminal  prosecution  against  him  from  a 
state  to  a  Federal  circuit  court,  under  U.  S. 
Rev.  Stot.  §  643,  U.  S.  Comp.  SUt.  1901,  p. 
521.  proceedings  to  forfeit  a  bail  bond  and 
render  judgment  upon  it  in  the  state  court 
against  him  and  his  sureties  were  coram  non 
judice  and  void.  Davis  v.  South  Carolina, 
107  U.  S.  597,  2  Sup.  Ct.  Rep.  636,     27:  574 

460.  Where  an  indictpient  has  been  re- 
moved to  the  circuit  court  under  Rev.  Stat. 
§  641,  U.  S.  Comp.  Stat.  1901,  p.  520,  and 
18  there  quashed,  it  is  no  bar  to  a  new  in- 
dictment in  the  state  court.  No  new  prose- 
cation  could  be  had  in  the  circuit  court. 
Bush  V.  Kentucky,  107  U.  S.  110,  1  Sup. 
Ct.  Rep.  625.  27:  354 
Cited  in  Foley  v.  Cudaby  Packing  Co.  119  Iowa, 

250,  93  N.  W.  284 — Rodman  v.  Missouri  P. 
R.  Co.  65  Kan.  648,  59  L.R.A.  705,  70  Pac. 
642. 

461.  A  suit  by  the  state  against  a  railroad 
company,  to  procure  the  removal  of  a  rail- 
road   bridge    across    a    navigable    river,    in 
which  the  defendant  invokes  the  protection 
of   Congress,   is   a   case   arising   under   the 
laws  of  the  United  States,  and  is  removable 
into  the  Federal  court.    The  state  court  was 
entirely  without  jurisdiction  to  proceed  after 
the  presentation  of  the  petition  and  bond 
for  removal.    New  Orleans,  M.  &  T.  R.  Co. 
▼.  Mississippi,  102  U.  S.  135,  26:  96 
Cited  in  New  Orleans,  M.  &  T.  R.  Co.  v.  Mis- 
sissippi, 112  U.  8.  16,  28  L.  ed.  620,  6  Sup. 
Ct.  Rep.  19 — Boatmen's  Bank  v.  Frltslen.  68 
C.  C.  A.  291,  135  Fed.  653— St.  Paul,  M.  & 
M.  R.  Co.  V.  St.  Paul  &  N.  P.  R.  Co.  15  C.  C. 
A.    176,    32    U.    S.    App.    372.   68    Fed.    10— 
Fergus   Falls  v.   Fergus  Falls  Water  Co.   19 
C.  C.  A.  222,  86  U.  S.  App.  480,  72  Fed.  883 
— Crystal  Springs  Land  &  Water  Co.  v.  Los 
Angeles.  76  Fed.  152— NashTlIIe.  C.  &  St.  L. 
K-    Co.    V.    Taylor,    86    Fed.    177 — Ixjulsvllle 
Trust  Co.  V.  Stone,  46  C.  C.  A.  803,  107  Fed. 
809. 

Waiver. 

Waiver  of  Right  to  Remove  by  Omitting 

to    File    Bond    and    Petition,    see 

supra,  21. 
Waiver  of  Failure  to  File  Petition  for 

Removal  Within  Required  Time,  see 

supra,  337-339. 
Estoppel   to  Remove  Cause,  see  supra, 

See  also  infra,  475. 

462.  One  who  is  denied  removal  by  tlie 
state  court  loses  none  of  his  rights  by  con- 
testing^ in  the  state  court.  Gordon  v.  Long- 
est, 16  Pet.  97,  10:  900 
Cited  in  Upbam  v.  Scovllle,  40  Ark.  171. 

463.  The  objection  to  the  further  exercise 
of  the  jurisdiction  of  a  state  court  in  a  case 
in  which  an  attempt  *ha8  been  made  to  re- 
move the  cause  to  a  Federal  circuit  court  is 
not  waived  by  defending  the  action  in  the 


state  court.    Home  L.  Ins.  Co.  v.  Dunn,  19 
Wall.  214,  22:  68 

Cited  in  Meyer  v.  Delaware  R.  Constr.  Co.  100 
U.  S.  475,  25  L.  ed.  600— New  Orleans,  M. 
&  F.  R.  Co.  V.  Mississippi,  102  V.  S.  141,  26 
L.  ed.  98 — Kern  v.  Huidekoper,  103  U.  S. 
492,  26  L.  ed.  357 — Baltimore  &  O.  R.  Co. 
V.  Koontz,  104  U.  S.  14,  26  L.  ed.  6^5 — 
National  S.  S.  Co.  v.  Tugman,  106  U.  S.  123, 
27  L.  ed.  89,  1  Sup.  Ct.  Rep.  58 — Richards 
V.  Rock  Rapids,  31  Fed.  506 — McMiiIIen  v. 
Northern  P.  R.  Co.  57  Fed.  17— Waite  v. 
Pboenlz  Ins.  Co.  62  Fed.  770— Mecke  v.  Val- 
ley Town  Mineral  Co.  89  Fed.  115 — Hick- 
man V.  Missouri,  K.  &  T.  R.  Co.  97  Fed. 
120 — Sidway  v.  Missouri  Land  &  Live  Stock 
Co.  116  Fed,  395 — Central  Grain  &  Stock 
Exch.  V.  Board  of  Trade,  60  C.  C.  A.  30r.  1:5 
Fed.  469— Upham  v.  Scovllle,  40  Ark.  171 
— Benedict  v.  Johnson,  4  S.  D.  392,  57  S.  \V. 
66 — Pennsylvania  Co.  v.  Leeman,  160  Ind. 
19,  66  N.  E.  18 — New  Orleans  v.  Seizas.  35 
La.  Ann.  38 — Stanley  ▼.  Chicago,  R.  I.  &  P. 
R.  Co.  62  Mo.  511 — Jones  v.  Jones,  36  Hun, 
418 — Texas  &  P.  R.  Co.  v.  Davis,  93  Tex. 
388.  55  S.  W.  562— Northern  P.  R.  Co.  v. 
McMuIlen,  86  Wis.  508,  56  N.  W.  620. 

464.  If  a  party  fails  in  his  efforts  to  ob- 
tain a  removal,  and  is  forced  to  trial,  he 
loses  none  of  his  rights  by  defending  against 
the  action  in  the  state  courts.  Meyer  v. 
Delaware  R.  Constr.  Co.  (Removal  Cases) 
100  U.  S.  457,  25:  593 
New  Orleans,  M.  &  T.  R.  Co.  v.  Mississippi, 

102  U.  S.  135,  26:  96 

Kern  v.  Huidekoper,  103  U.  S.  485,  26:  354 
Cited  in  New  Orleans,  M.  &  T.  R.  Co.  v.  Mis- 
sissippi, 102  U.  S.  141,  26  L.  ed.  98— Kern 
V.  Huidekoper,  103  U.  S.  402,  26  L.  ed.  357 
— Baltimore  &  O.  R.  Co.  y.  Koonts,  104 
U.  8.  14,  26  L.  ed.  645— National  S.  8.  Co. 
V.  Tufrman,  106  U.  8.  123,  27  L.  ed.  89,  1 
Sup.  Ct.  Rep.  58 — Chesapeake  &.  O.  R.  Co. 
V.  White,  111  U.  S.  137,  28  L.  ed.  879,  4 
Sup.  Ct.  Rep.  353 — Stone  v.  South  Carolina, 
117  U.  S.  432,  29  L.  ed.  063.  6  Sup.  Ct.  Rep. 
799 — Manning  v.  Amy,  140  U^.  141,  85  L. 
ed.  388,  11  Sup.  Ct.  Rep.  757— Missouri  P. 
R.  Co.  V.  Fitzgerald,  160  U.  S.  582,  40  L. 
ed.  542,  16  Sup.  Ct.  Rep.  389 — -Powers  v. 
Chesapeake  &  O.  R.  Co.  169  U.  S.  103,  42 
L.  ed.  677,  18  Sup.  Ct.  Rep.  264 — Missouri, 
K.  &  T.  R.  Co.  V.  Missouri  R.  &  Warehouse 
Comrs.  (Missouri,  K.  &  T.  R.  Co.  v.  Hickman) 
183  U.  8.  58,  46  L.  ed.  83,  22  Sup.  Ct.  Rep. 
18 — Richards  v.  Rock  Rapids.  31  Fed.  506 — 
Baltimore  &  O.  R.  Co.  v.  Ford,  35  Fed.  172 
—Noble  V.  Massachusetts  Ben.  Asso.  48 
Fed.  338 — Mecke  v.  Valley  Town  Mineral  Co. 
89  Fed.  115 — Sidway  v.  Missouri  Land  & 
Live  Stock  Co.  116  Fed.  395 — Central  Grain 
&  Stock  Exchange  v.  Board  of  Trade,  60  C. 
C.  A.  305,  125  Fed.  469— Stix  v.  Keith,  90 
Ala.  125,  7  So.  423 — North  American  Loan 
&  T.  Co.  V.  Colonial  &  U.  S.  Mortg.  Co.  3 
8.  D.  604.  54  N.  W.  659— Benedict  v.  .Tohn- 
son,  4  S.  D.  392,  57  N.  W.  66— Pennsylvania 
Co.  V.  Leeman,  160  Ind.  18,  66  N.  E.  48 — 
Barnhart  v.  Davis,  30  Kan.  524,  2  Pac.  633 
— New  Orleans  v.  Selxas,  35  La.  Ann.  38 — 
Hickman  v.  Missouri,  K.  &  T.  R.  Co.  151  Mo. 
er>5,  52  S.  W.  351 — Stone  v.  Sargent.  120 
Mass.  510 — Howard  v.  Southern  R.  Co.  122 
N.  C.  053.  29  S.  E.  778— Texas  &  P.  R.  Co. 
V.  Davis.  93  Tex.  388,  55  S.  W.  562— John- 
son V.  Brewers'  F.  Ins.  Co.  .'1  Wis.  587,  9 
N.  W.  657— Northern  P.  R.  Co.  v.  McMuUen, 
86  Wis.  508,  56  N.  W.  029. 

465.  The  contest  of  an  action  in  a  state 
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court  after  its  refusal  to  grant  a  petition 
for  removal  does  not  waive  the  petitioner's 
right  thereto.  National  S.  S.  Co.  v.  Tug- 
man,  106  U.  S.  118,  1  Sup.  Ct.  Rep.  58, 

27:  87 
Cited  in  Jones  v.  Jones,  108  N.  Y.  425,.  2  Am. 

St.  Rep.  447,  15  N.  E.  707 — Jones  v.  Jones, 

36  Hun,  418. 

466.  If  the  state  court  refuses  to  let  go  its 
jurisdiction,  and  forces  the  petitioning  party 
to  trial,  he  need  not  show  to  the  state  court, 
in  order  to  prevent  his  appearance  from 
operating  as  a  waiver,  that  he  has  entered 
the  record  and  docketed  the  cause  in  the 
circuit  court  on  the  first  day  of  the  next 
term  following  the  removal.  Baltimore  & 
O.  R.  Co.  v.  Koontz,  104  U.  S.  5,  26:  643 
Cited  in  Richards  v.  Rock  Rapids,  31  Fed.  506 

— Upham  V.  Scoville,  40  Arlc.  171 — Daggs  v. 
Orient  Ins.  Co.  136  Mo.  391,  35  L.R.A.  229. 
58  Am.  St.  Rep.  638,  38  8.  W.  85 — Wad- 
leigh  V.  Standard  L.  &  Acci.  Ins.  Co.  76  Wis. 
442,  45  N.  W.  109— Northern  P.  R.  Co.  v. 
McMullen,  86  Wis.  508,  56  N.  W.  629. 

467.  A  party  who  has  perfected  his  right 
to  the  removal  of  his  case  to  the  circuit 
court  does  not  waive  it  when  such  right  is 
denied  by  the  ruling  of  tlie  state  court,  by 
appearing  and  contesting  the  action  there 
before  the  court  or  a  referee  appointed  by  it, 
in  any  mode  recognized  by  the  laws  of  the 
state.  National  S.  S.  Co.  v.  Tugman,  106 
U.  S.  118,  1  Sup.  Ct.  Rep.  58,  27:  87 
Cited  In  National  S.  8.  Co.  v.  Tugman.  67  Fed. 

17 — Monroe  v.  Williamson,  81  Fed.  986 — 
Waters  v.  Central  Trust  Co.  62  C.  C.  A.  47, 
126  Fed.  471— Mcintosh  v.  Whoeler,  58  Kan. 
327,  49  Pac.  77— Baird  v.  Ilelfer,  12  App. 
Div.   24,  42  N.  Y.   Supp.  484. 

468.  Making  a  defense  in  a  state  court 
after  that  court  has  declined  to  surrender 
jurisdiction  of  the  case  does  not  defeat  the 
defendant's  right  to  insist  that  the  case  has 
been  lawfully  removed  into  the  circuit  court 
of  the  United  States,  where  the  objection  to 
jurisdiction  is  saved  upon  the  record.  Pow- 
ers V.  Chesapeake  &  O.  R.  Co.  169  U.  S.  92, 
18  Sup.  Ct.  Rep.  264,  42:  673 
Cited   in   Central   Grain   &   Stoclc    Exchange   v. 

Board  of  Trade,  60  C.  C.  A.  305,  125  Fed. 
469. 

469.  Failure  of  the  defendant  to  plead  to 
the  jurisdiction  of  a  state  court,  after  his 
right  of  removal  to  a  Federal  court  attaches, 
is  not  a  waiver  of  such  right.  Kanouse  v. 
Martin,  15  How.  198,  14:  660 
Cited  in  Waite  v.  Phcenix  Ins.  Co.  62  Fed.  770 

— Carswell  v.  Schley,  59  Ga.  24 — Herryford 
V.  .i:tna  Ins.  Co.  42  Mo.  153 — Galpin  v. 
Critchlow,  112  Mass.  340,  17  Am.  Rep.  176 
— Laird  v.  Connecticut  &  P.  Rivers  R.  Co. 
55  N.  H.  378,  20  Am.  Rep.  215. 


XI.  Remanding  and  Diamissing. 

Appealability  of  Order  Remanding  or  Refus 
ing  to  Remand,  see  Appeal  and  Error, 
I.   d,   17. 

Appellate  Jurisdiction  over  Order  Remand- 
ing Cause,  see  Appeal  and  Error,  III.  d, 
3,  5. 


What  Court  has  Jurisdiction  on  Appeal,  see 
Appeal  and  Error,  907,  911. 

Effect  of  Order  Remanding  as  Ground  for 
Dismissing  Writ  of  Error,  see  Appeal 
and  Error,  3873. 

Review  of  Discretion  as  to,  see  Appeal  and 
Error,  4387. 

First  Objecting  to  Refusal  on  Appeal,  see 
Appeal  and  Error,  4534. 

Prejudicial  Error  in  Refusing  to  Remand, 
see  Appeal  and  Error,  4975. 

Appellate  Court  Directing  Remand,  see  Ap- 
peal and  Error,  5391,  5402. 

As  Basis  for  Question  Certifiable,  see  Cases 
Certified,  27. 

Costs  on  Remanding,  see  Costs,  84-86. 

Mandamus  to  Compel  Remand,  see  Man- 
damus, 62-66. 

Mandamus  to  Compel  Setting  Aside  of  Order 
to  Remand,  see  Mandamus,  61. 

See  also  supra,  40,  227,  416,  425,  438. 

470.  A  judgment  of  the  circuit  court  re- 
manding a  cause  to  the  state  court  is  final 
and  conclusive,  under  act  of  Aug.  13,  1888 
(25  Stat,  at  L.  435,  chap.  866),  and  has  the 
effect  of  taking  away  the  remedy  by  man- 
damus to  compel  the  former  court  to  take 
jurisdiction,  as  well  as  that  of  appeal  and 
writ  of  error.  Re  Pennsylvania  Co.  137  U. 
S.  451,  11  Sup.  Ct.  Rep.  141,  34:  738 

471.  Where  a  party  removes,  under  a  stat- 
ute of  the  United  States,  from  a  state  court 
to  the  circuit  court  of  the  United  States,  a 
case  depending  in  point  of  merits  on  the 
right  construction  of  such  statute,  the  cir- 
cuit court  cannot  dismiss  and  remand  the 
case,  upon  motion,  on  the  ground  that  it  has 
no  jurisdiction,  because  the  statute  is  un- 
constitutional, but  the  validity  of  the  de- 
fense which  such  statute  may  authorize  to  be 
made  is  a  distinct  subject  and  to  be  passed 
on  by  the  court  when  in  due  form  before  it. 
Nashville  v.  Cooper,  6  Wall.  247,  18:  851 
Cited  In  Fisk  v.  Union  P.  R.  Co.  6  Blatchf.  394, 

Fed.  Cas.  No.  4,827 — Jones  v.  Oceanic  Steam 
Nav.  Co.  11  Blatchf.  413.  Fed.  Cas.  No.  7,- 
48,5 — Eaton  v.  Calhoun,  15  Fed.  159 — Step- 
hens V.  8t.  Louis  &  S.  P.  B.  Co.  14  L.B.A. 
187,  47  Fed.  532. 

472.  After  a  cause  has  been  remanded  to 
the  state  court  for  failure  to  file  a  copy  of 
the  record  in  the  Federal  circuit  court  within 
the  time  fixed  by  statute,  the  party  seeking 
removal  is  not  entitled  to  file  in  the  state 
court  a  second  petition  therefor  upon  the 
same  grounds.  St.  Paul  &  C.  R.  Co.  v.  Mc- 
Lean, 108  U.  S.  212,  2  Sup.  Ct.  Rep.  498. 

27:  703 
Dintinguished  In   Freeman   v.    Butler,   39   F<»d 

6. 
Cited  in  Johnston  v.  Donovan.   30  Fed-   395 — 

Texas  v.  Day  Land  &  Cattle  Co.  49  Fed.  TiOS 

— Nichols  v.   Stevens.   123   Mo.   120.   45  Am. 

Kt.    Hep.    r»14,   25    8.    W.   578. 

473.  After  removal  of  a  case  to  a  Federal 
court  on  the  ground  that  one  party  is  a  cor- 
poration created  by  the  laws  of  the  L'nited 
States,  the  fact  that  such  party  ceased  to 
take  an  active  part  in  the  case  does  not  de- 
feat the  jurisdiction  of  the  Federal   court 
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Washington  &.  I.  R.  Co.  v.  Cceur  d'Alene  R. 
4l  Xav.  Co.  160  U.  S.  77,  16  Sup.  Ct.  Rep. 
231.  40:  346 

474.  A  creditor's  bill  sustainable  in  the 
:state  court,  brought  by  a  simple  contract 
creditor,  and  which  was  removed  therefrom 
to  the  United  States  circuit  court  on  the 
ground  of  diverse  citizenship,  must  be  re- 
manded, as  a  Federal  court  cannot  sustain 
such  a  bill  in  favor  of  a  mere  general  cred- 
itor. Cates  V.  Allen,  149  U.  S.  451,  13  Sup. 
Ct.  Rep.  883,  977,  37:  804 
<:itrd  in   Grand  Trunk   R.  Co.  v.  Twltchell,  8 

C.  C.  A.  239,  21  U.  S.  App.  45,  59  Fed.  729. 

475.  Valid  objection  cannot  be  taken  by 
-defendant,  to  jurisdiction  of  a  suit  removed 
to  the  circuit  court  by  him,  under  the  Ju- 
diciary act,  §  12.  Removal  under  this  sec- 
tion is  a  privilege  of  defendants,  not  a  hard- 
ship upon  them.  The  defendant  is  not  in 
court  against  his  consent,  but  by  his  own 
art ;  and  the  suit  is  to  proceed  as  if  brought 
"by  original  process,  and  the  defendant  had 
waived  all  exception  to  the  jurisdiction  and 
pleaded  to  the  merits.  Seward  v.  Comeau, 
1.54  U.  S.  665,  Appx.  and  14  Sup.  Ct.  Rep. 
1209,  26:  438 

476.  A  Federal  circuit  court  to  which  a 
-case  has  been  removed  as  presenting  a  sep- 
arable controversy  properly  refuses  to  re- 
mand the  cause  to  the  state  court,  where 
the  testimony  shows  that  the  real  purpose 
of  the  plaintiff  in  suing  jointly  in  tort  a 
re*%ident  employee  and  his  nonresident  em- 
ployer was  to  prevent  the  exercise  of  the 
rij^iit  of  removal  by  the  nonresident  defend- 
ant. Wecker  v.  National  Enameling  & 
Stamping  Co.  204  U.  S.  176,  27  Sup.  Ct.  Rep. 
184,  51 :  430 

Dnty  to  remand. 

477.  Where  a  case  is  improperly  removed, 
it  must  be  remanded.  Pollard  v.  Dwight,  4 
Cranch,  421,  2:  666 
CUed  In  Ayres  v.  Western  R.  Co.  32  How.  Pr. 

356 — Arres  v.  Western  R.  Corp.  48  Barb. 
140— Colcord  v.  Wall,  2  Miles  (Pa.)  462— 
State  ex  rel.  Hodson  v.  Circuit  Judge.  33  Wis. 
132. 

478.  When  a  Federal  court  has  no  jurisdic- 
tion of  a  suit,  improperly  removed  from  a 
state  court  under  the  local  prejudice  act,  be- 
cause indispensable  parties,  plaintiffs  and  de- 
fendants, are  not  citizens  of  different  states, 
the  action  will  be  remanded  to  the  state 
«ourt.  Knapp  v.  Troy  &  B.  R.  Co.  20  Wall. 
117,  22:  328 
Cited  in  Thaver  v.  Life  Asso.  of  America,  112 

r.  S.  720.  28  L.  ed.  860,  5  Sup.  Ct.  Rep. 
355 — ^Taylor  ▼.  Rockefeller.  18  Am.  L.  Reg. 
S.  S.  298.  Fed.  Caa.  No.  13,802— Texas  v. 
Texas  &  P.  R.  Co.  3  Woods,  312,  Fed.  Cas. 
No.  13.848 — Brownell  v.  Trov  &  B.  R.  Co.  18 
Blatchf.  245,  3  Fed.  764— Mitchell  v.  Tillot- 
Bon.  11  Biss.  327,  12  Fed.  738— Price  v. 
Foreman,  12  Fed.  80.3 — Hancock  v.  Holbrook. 
27  Fed.  402 — Southern  P.  R.  Co.  v.  Superior 
Court.  63  Cal.  610 — Taylor  v.  Rockefeller, 
35  Phila.  Leg.  Int.  284 — Taylor  v.  Rockefel- 
ler, 6  W.  N.  C.  286 — Smith  v.  St.  Louis  Mut. 
L.  Ins.  Co.  2  Tenn.  Ch.  668. 

479.  Where  the  affidavit  or  petition  for  re- 


moval of  a  suit  from  a  state  into  a  Federal 
court  shows,  on  its  face,  an  improper  re- 
moval, it  is  the  duty  of  the  Federal  court  to 
remand  the  suit  to  the  state  court.  Cameron 
v.  Hodges,  127  U.  S.  322,  8  Sup.  Ct.  Rep. 
1154,  32:  132 

Cited  In  Crehore  v.  Ohio  &  M.   R.  Co.  131  U. 

S.  244,  33  L.  ed.   145,  9  Sup.  Ct.  Rep.  692 

— Ryder  v.  Bateman,  93  Fed.  23. 

480.  The  court  remanded  the  cause  to  the 
state  court  on  its  own  motion,  the  record  not 
showing  on  its  face  that  the  cause  was  re- 
movable. Crehore  v.  Ohio  &  M.  R.  Co.  131  U. 
S.  240,  9  Sup.  Ct.  Rep.  692,  33:  144 
Cited  in  Ryder  v.  Bateman,  93  Fed.  23. 

481.  When  the  record  does  not  sufficiently 
disclose  the  citizenship  of  the  parties,  either 
when  the  action  was  begun,  or  when  the  pe- 
titions for  removal  were  filed,  the  cause 
must  be  remanded  with  costs  to  the  state 
court.  Jackson  v.  Allen,  132  U.  S.  27,  10 
Sup.  Ct.  Rep.  9,  33:  249 
Cited  In  Graves  v.  Corbin,   132  U.   S.  591,  33 

L.  ed.  469,  10  Sup.  Ct.  Rep.  196 — Anderson 
V.  Watt,  138  U.  S.  703,  34  L.  ed.  1081,  11 
Sup.  Ct.  Rep.  449 — La  Montague  v.  T.  W. 
Harvey  Lumber  Co.  44  Fed.  647 — Fitzgerald 
V.  Missouri  P.  R.  Co.  45  Fed.  814 — Camprelle 
V.  Balbach,  46  Fed.  82 — Stephens  v.  St.  Louis 
&  S.  F.  R.  Co.  14  L.R.A.  187,  47  Fed.  532 
— Craswell  v.  Belanger,  6  C.  C.  A.  3,  15  U. 
S.  App.  104,  56  Fed.  530 — De  Loy  v.  Travel- 
er's Ins.  Co.  59  Fed.  320 — Grand  Trunk  R. 
Co.  Y.  Twltchell.  8  C.  C.  A.  240,  21  U.  S. 
App.  45.  59  Fed.  730 — Ilodge  v.  Chicago  & 
A.  R.  Co.  57  C.  C.  A.  391.  121  Fed.  Si- 
Thompson  V.  Stalmann,  131  Fed.  810 — Fred 
Macey  Co.  v.  Macey,  68  C.  C.  A.  367,  135 
Fed.  729 — Herndon  v.  Lancashire  Ins.  Co. 
(Herndon  v.  iEtna  F.  Ins.  Co.)  107  N.  C. 
193,  10  L.R.A.  54.  12  S.  E.  240— Blackwell  v. 
Lynchburg  &  D.  R.  Co.  107  N.  C.  219,  12  S. 
E.  133. 

482.  It  is  the  duty  of  the  circuit  court  of 
the  United  States  to  remand  a  cause  which 
has  been  removed  from  the  state  court,  when 
it  shall  appear,  at  any  time  after  the  suit 
has  been  removed,  that  such  suit  does  not  in- 
volve a  dispute  or  controversy  properly  with- 
in the  jurisdiction  of  the  court.  Avers  v. 
Wiswall,  112  U.  S.  187,  5  Sup.  Ct.  Rep.  90, 

28:  693 
Gage  v.  Carraher,  154  U.  S.  656  Appx.  and 

14  Sup.  Ct.  Rep.  1190,  25:  989 

Cited  In  Yarnell  v.  Felton.  102  Fed.  370 — Yar- 

nell    V.    Felton,    104    Fed.    162 — Raphael    v. 

Trask,  118  Fed.  779 — Holmes  v.  Southern  R. 

Co.    125    Fed.    301 — Green    v.    Heaston,    154 

Ind.  128.  56  N.  E.  87. 

483.  A  case  may  be  remanded  by  a  Federal 
circuit  court  to  a  state  court  for  want  of 
jurisdiction,  although  an  answer  has  been 
filed  in  the  circuit  court.  Ayers  v.  Wiswall, 
112  U.  S.  187,  5  Sup.  Ct.  Rep.  90,  28:  693 
Cited   In   Blrdseye   v.    Shaeffer.   37    Fed.   823— 

Mayo  V.  Dockery,  108  Fed.  898 — Empire  Mlu. 
Co.  V.  Propeller  Tow-Boat  Co.  108  Fed.  904. 

484.  Where  a  suit  in  equity,  sustainable  in 
a  state  court,  is  removed  therefrom  to  the 
United  States  circuit  court  on  the  ground  of 
diverse  citizenship,  it  is  the  duty  of  the  cir- 
cuit court,  upon  ascertaining  that  it  has  not 
jurisdiction   of  the  controversy,   to   remand 
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the  case.     Gates  v.  Allen,  149  U.  S.  451,  13 
Sup.  Ct.  Rep.  883,  977,  37:  804 

Cited  in  Gombert  v.  Lyon,  80  Fed.  306. 

485.  A  case  may  be  remanded  after  a  hear- 
ing and  final  decree,  if  the  order  to  remand 
is  made  before  the  close  of  the  term.  Ayers 
V.  Wiswall,  112  U.  S.  187,  5  Sup.  Ct.  Rep. 
90,  28:  693 

486.  An  objection  as  to  the  removal  of  a 
case  from  the  state  court,  made  in  the  cir- 
cuit court  after  the  testimony  was  all  taken, 
and  the  case  was  ready  for  hearing,  and 
nearly  three  years  after  the  transfer  was 
made,  was  too  late.  French  v.  Stewart 
(French  v.  Hay)  22  Wall.  238,  22:  854 
Cited  in  Martin  ▼.  Baltimore  &  O.  R.  Co.  (Ger- 

llng  V.  Baltimore  &  O.  R.  Co.)  151  U.  S.  688, 
38  L.  ed.  317,  14  Sup.  Ct.  Rep.  533 — De- 
ford  V.  Mehaffy,  13  Fed.  488 — Baltimore  & 
O.  R.  Co.  V.  Ford,  35  Fed.  173— Whelan  v. 
New  York,  L.  E.  &  W.  R.  Co.  1  L.R.A.  74. 
35  Fed.  863 — Newman  ▼.  Schwerln.  10  C.  C. 
A.  135,  22  IT.  S.  App.  393,  61  Fed.  871— 
Powers  V.  Chesapeake  &  O.  R.  Co.  65  Fed. 
134— First  Nat.  Bank  v.  Society  for  Savings, 
25  C.  C.  A.  468,  42  U.  S.  App.  517,  80  Fed. 
5S2. 

Discontinuance    as    to    separable    con- 
troversy. 

487.  A  cause  removable  solely  upon  the 
ground  of  a  separable  controversy  as  to  one 
defendant,  upon  discontinuance  in  the  cir- 
cuit court  as  to  him,  must  be  remanded. 
Texas  Transp.  Co.  v.  Seeligson,  122  U.  S.  519, 
7  Sup.  Ct.  Rep.  1261,  30:  1150 
died  in  Torrence  v.  Shedd,  144  U.  S.  533,  36 

L.  ed.  532.  12  Sup.  Ct.  Rep.  726 — Weller  v. 
J.  B.  Pace  Tobacco  Co.  32  Fed.  862 — Ba- 
con V.  Felt,  38  Fed.  873 — Bane  v.  Reefer,  66 
Fed.  612— Youtsey  v.  Hoffman,  108  Fed.  701 
— Cassidy  v.  Atlanta  &  C.  Air  Line  R.  Co. 
109  Fed.  673. 

488.  Where  a  cause  could  only  have  been 
removed  because  of  an  alleged  separate  cause 
of  action  against  one  of  the  defendants,  the 
cause  should  be  remanded  to  the  state  court 
upon  a  settlement  of  the  controversy  be- 
tween the  plaintiff  and  him.  Torrence  v. 
Shedd,  144  U.  S.  527,  12  Sup.  Ct.  Rep.  726, 

36:  528 
Cited  in  Bane  v.  Eeefer,  66  Fed.  612 — Prince 
V.   Illinois  C.  R.  Co.  98  Fed.   3 — Youtsey  v. 
Hoffman,  108  Fed.  701. 

Colorable  assignment. 

489.  The  circuit  courts  of  the  United 
States  have,  under  the  act  of  1875,  the  power 
to  dismiss  or  remand  the  case,  if  it  appears 
that  a  colorable  assignment  has  been  made 
for  the  purpose  of  imposing  on  their  juris- 
diction ;  but  no  authority  has  as  yet  been 
given  them  to  take  jurisdiction  of  the  case 
by  removal  from  a  state  court  when  a  color- 
able assignment  has  been  made  to  prevent 
such  removal.  It  may  be  a  good  defense  to 
an  action  in  a  state  court  to  show  that  ri 
colorable  assignment  has  been  made  to  de- 
prive the  United  States  court  of  jurisdiction, 
but  relief  to  the  defendant  can  come  only 
in  a  state  court    Provident  Sav.  Life  Assur. 


Soc.  v.  Ford,  114  U.  S.  635,  5  Sup.  Ct  Rep^ 
1104,  29: 261 

Oakley  v  Goodnow,  118  U.  S.  43,  6  Sup.  Ct. 
Rep.  944,  30:  61 

Cited  in  Leather  Mfrs.  Nat.  Banlc  v.  Cooper^ 
120  U.  S.  782.  30  L.  ed.  818,  7  Sup.  Ct. 
Rep.  777— Carson  v.  Dunham,  121  U.  S.  426. 
30  L.  ed.  994,  7  Sup.  Ct.  Rep.  1030 — Carson 
v.  Dunham,  121  U.  S.  426,  30  L.  ed.  904.  7 
Sup.  Ct.  Rep.  1030 — Chesapeake  &  O.  R.  Co. 
V.  Dixon,  179  U.  S.  138,  45  L.  ed.  125,  21 
Sup.  Ct.  Rep.  67 — Dow  v.  Bradstreet  Co. 
46  Fed.  826 — Bryce  v.  Southern  R.  Co.  122 
Fed.  711— Vimont  v.  Chicago  &  N.  W.  R.  Co. 
69  Iowa.  301,  28  N.  W.  612 — Carson  v.  Dun- 
ham, 149  Mass.  66,  3  L.R.A.  205.  14  Am.  St. 
Rep.  397,  20  N.  E.  312 — Bowiey  v.  Rich- 
mond &  D.  R.  Co.  110  N.  C.  318,  14  S.  E. 
777. 

490.  Although  courts  of  the  United  States 
may  dismiss  or  remand  a  cause,  where  a  col- 
orable assignment  has  been  made  for  the 
purpose  of  imposing  on  their  jurisdiction, 
they  cannot  take  jurisdiction  of  a  case  by  re- 
moval from  a  state  court,  because  a  colorable 
assignment  has  been  made  to  prevent  such 
removal.  Protection  to  the  defendant  can  be 
given  only  by  the  state  courts.  Leather 
Mfrs.'  Nat  Bank  v.  Cooper,  120  U.  S.  778, 
7  Sup.  Ct  Rep.  777,  30:  816. 
Carson  v.  Dunham,  121  U.  S.  421,  7  Sup.  Ct. 

Rep.  1030,  30:  992 

Cited  in  Shainwald  v.  Davids,  69  Fed.  700 — 
Carson  v.  Dunham,  149  Mass.  55,  3  L.R.A. 
205.  14  Am.  St.  Rep.  397.  20  N.  E.  312— 
Bowiey  v.  Richmond  &  D.  R.  Co.  110  N.  C. 
318,  14  S.  E.  777. 

Amendment. 

491.  Where  a  cause  was  removed  from  the 
state  court  into  the  circuit  court  of  the 
United  States,  upon  the  ground  of  diverse 
citizenship  of  the  parties,  and  was  tried  and 
judgment  was  rendered  therein  in  the  latter 
court,  and  it  is  brought  by  writ  of  error  to 
the  Supreme  Court  of  the  United  States,  if  it 
appears  from  the  record  that  the  citizenship 
of  the  parties  at  the  commencement  of  the 
action  and  at  the  time  the  petition  for  re- 
moval was  filed  was  not  sufficiently  shown, 
and  that  therefore  the  jurisdiction  of  the 
stete  court  was  never  devested, — this  defect 
cannot  be  cured  by  amendment.  Jackson  t. 
Allen,  132  U.  S.  27,  10  Sup.  Ct  Rep.  9, 

33:  249 
Cited  in  La  Confiance  Compagnie  Anonyme 
D' Assurance  v.  Hall,  137  U.  S.  62.  34  L.  ed. 
573,  11  Sup.  Ct.  Rep.  5 — Kellam  v.  Keith. 
144  U.  S.  570,  36  L.  ed.  545,  12  Sup.  Ct  Rep. 
922 — Martin  v.  Baltimore  &  O.  R.  Co.  (Ger- 
llng  V.  Baltimore  &  O.  R.  Co.)  151  U.  S. 
691,  38  L.  ed.  313,  14  Sup.  Ct.  Rep.  533— 
Mattlngly  v.  Northwestern  Virginia  R.  Co. 
158  U.  S.  56,  30  L.  ed.  895,  15  Sup.  Ct.  Rep. 
725 — Powers  v.  Chesapealce  &  O.  R.  Co.  169 
U.  S.  101,  42  L.  ed.  676,  18  Sup.  Ct.  Rep. 
264 — Stephens  v.  St.  Louis  &  S.  F.  R.  Co. 
14  L.R.A.  187.  47  Fed.  532 — Powers  v.  Chesa- 
peake &  O.  R.  Co.  65  Fed.  132 — Caplcs  v. 
Texas  &  P.  R.  Co.  67  Fed.  12 — Johnson  v. 
F.  C.  Austin  Mfg.  Co.  76  Fed.  616 — Dexter, 
H.  &  Co.  V.  Sayward.  84  Fed.  209 — Tremper 
v.  Schwabacher,  84  Fed.  414 — Mnrphv  v. 
Payette  Alluvial  Gold  Co.  98  Fed.  322— 
Dalton  V.  Gormania  Ins.  Co.  118  Fed.  937 — 
Dalton  V.  Milwaukee  Mechanics'  Ins.  Co.  US- 
Fed.   883 — Green  v.   Heaston,   154   Ind.  128„ 
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56  N.  E.  87 — Hemdon  v.  Lancasblre  Ins.  Co. 
(Herndon  y.  iEtna  F.  Ins.  Co.)  107  N.  C.  103, 
10  L.K.A.  54,  12  S.  E.  240— Springs  v. 
Southern  R.  Co.  130  N.  C.  109,  41  S.  E.  100. 

492.  The  jurisdiction  of  a  Federal  court 
over  a  cause  removed  from  a  state  court  for 
diversity  of  citizenship,  as  shown  by  the  rec- 
ord, is  not  lost  because  the  facts  are  not  set 
out  in  the  amended  or  new  complaint  filed  in 
that  court.  Malbec  de  Montjoc  de  Briges  v. 
Speny   (Briges  v.  Sperry)  95  U.  S.  401, 

24:  390 
Cited  In  Robertson  ▼.  Cease,  97  U.  S.  648,  24 
L.  ed.  1058 — Bondurant  v.  Watson,  103  U. 
8.  286,  26  L.  ed.  449 — Grace  v.  American 
Cent.  Ins.  Co.  109  U.  8.  284,  27  L.  ed. 
935,  3  Sup.  Ct.  Rep.  207 — Chapman  v.  Bar- 
ney, 129  U.  S.  682.  32  L.  ed.  801,  9  Sup. 
Ct.  Rep.  426 — Denny  v.  Pironl,  141  U.  S. 
124.  35  L.  ed.  658,  11  Sup.  Ct.  Rep.  966 — 
Walte  V.  Santa  Cruz,  184  U.  S.  327,  46  L. 
ed.  568,  22  Sup.  Ct.  Rep.  327— Mexico  South- 
em  Bank  v.  Reed,  8  Rep.  8,  Fed.  Cas.  No. 
9,514 — Banlsan  v.  Worcester,  30  Fed.  394 
— ^Robertson  ▼.  Cease,  35  Phila.  Leg.  Int.  476. 


RfiNDITIOX. 


Of  Judgment,  see  Judgment,  I. 


-♦-•- 


RENEWAL. 

Of  Bank  Loan,  see  Banks,  173. 
Of  Note  or  Bill,  see  Bills  and  Notes,  VI. 
Power  to  Renew  Mortgage,  see  Powers,  15. 
Of   Contract,    Specific    rerformance   of,   see 
Specific  Performance,  20. 


-♦-•- 


RENEWAL    NOTES. 

Effect  as   Payment  of   Original   Notes,   see 
Payment,  57. 


RENT  CHARGE. 

Effect  of  Tax  Sale  upon,  see  Internal  Reve- 
nue. 284. 
Usury  in,  see  Usury,  15,  22,  30,  138. 


RENTS. 

Liability  for,  of  Sureties  on  Bond  on  Appeal 
from  Foreclosure  Decree,  see  Appeal  and 
Error,  5700. 

Right  to,  of  Successful  Party  in  Suit  to 
Quiet  Title,  see  Cloud  on  Title,  57. 

Liability  to  Cotenants  for,  see  Cotenancy, 
11. 

Liability  for,  of  one  Wrongfully  in  Posses- 
sion of  Another's  Land,  see  Ejectment, 
VI. 

As  Gaim  against  Promisor's  Estate,  see  Ex- 
ecutors and  Administrators,  127. 


Reservation  of  Grantor  as  Making  Couvey- 
ance  Fraudulent  upon  Creditors,  see 
Fraudulent  Conveyances,  74-76. 

Setting  Off  Rents  Against  Improvements, 
see  Improvements,  3. 

Offer  to  Sell  as  Prerequisite  to  Judicial  Sale 
of  Fee,  see  Judicial  Sale,  8. 

Rights  of  Purchaser  of  Landlord's  Reversion, 
see  Judicial  Sale,  103. 

Accountability  for,  by  Person  Holding  under 
Void  Judicial  Sale,  see  Judicial  Sale,  74. 

Liability  for  Generally,  see  Landlord  and 
Tenant,  III.  d. 

Lien  for,  see  Landlord  and  Tenant,  III.  d,  2 ; 
Liens,   15. 

Laches  as  Bar  to  Account  for,  see  Limita- 
tion of  Actions,  179. 

Limitation  of  Action  to  Recover  Confiscated 
Rents,  see  Limitation  of  Actions,  322. 

Rights  of  Parties  to  Mortgage  as  to,  see 
Mortgage,  II.  b. 

Separate  Trust  in,  see  Mortgage,  65. 

Accounting  for,  as  Incident  to  Decree  for  Re- 
demption, see  Mortgage,  525,  534,  539. 

Right  of  Patentee  of  Public  Lands  by  Doc- 
trine of  Relation,  see  Public  Lands,  902. 

Distribution  among  Creditors  of  Rents  Re- 
ceived by  National  Bank  Receiver,  see 
Receivers,  40. 

Application  of, to  Payment  of  Claims  against 
Receiver,  see  Receivers,  109,  110. 

Liability  of  Hirer  of  Vessel  for,  see  Ship- 
ping, 99. 

For  Telephone,  see  Telephones,  2,  3. 

Liability  of  Person  in  Occupation  of  Prem- 
ises for,  see  Use  and  Occupation. 

Devise  of,  see  Wills,  81. 


♦-^ 


RENUNCIATION. 

By  Executor,  as  Prerequisite  to  Appointment 
of  Administrator,  see  Executors  and  Ad- 
ministrators, 5. 


♦^ 


REORGANIZATION. 

Of  Corporation,  see  Corporations,  III.  b. 

Validity  of  Contract  to  Give  Second  Mort- 
gage Bondholders  a  Share  in,  see  Con- 
tracts, 75,  77. 


REPAIRS. 

Suing  in  Rem  or  in  Personam  for  Compensa- 
tion for,  see  Admiralty,  III.  c. 

As  Subject  of  General  Average,  see  Average, 
22-24. 

Cost  of,  as  Part  of  Damages  for  Collision,  see 
Damages,  175-180. 

Of  Highway,  see  Highways,  III.;  Public  Im- 
provements. 

Municipal  Liability  for  Failure  to  Make,  see 
Highways,  IV.  a,  3. 

Allowance  for,  on  Setting  Aside  Deed  for 
Grantor's  Incompetency,  see  Improve- 
ments, 1. 
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Implied  Covenant  by  Lessor  to  make,  see 
Landlord  and  Tenant,  16. 

Maritime  Lieii  for,  see  Maritime  Liens,  II. 
b. 

Admiralty  Jurisdiction  over  Lien  for,  see 
Admiralty,  I.  f,  4. 

Creation  of  Equitable  Mortgage  by  Creation 
of  Expenditure  for,  see  Mortgage,  44. 

Liability  of  Government  for  Repairs  to  Ves- 
sel Chartered  by  it,  see  Shipping,  111. 


REPEAL. 

Of  Corporate  Charter,  see  Corporations,  IV. 
c. 

Of  Confiscation  Act  by  Proclamation  of  Am- 
nesty, see  Pardon  and  Amnesty,  37. 

Of  SUtute,  see  Statutes,  III. 


REPETITION. 


In  Instruction,  see  Appeal  and  Error,  5100. 


••-^ 


REPLEADER. 

When  Allowed,  see  Appeal  and  Error,  4322. 
Curing  Error  by,  see  Appeal  and  Error,  5000. 
Disuse  of,  see  Appeal  and  Error,  5432. 
See  also  Pleading,  797. 


REPLEVIN. 

/.  Right  of  Action  and  Recovery,  1^13, 
II.  Procedure,   14'33, 

a.  In  General,   14' 18, 
h.  Bond,   10-33, 

1,  In  General,  10-27, 

2,  Extent  of  Recovery,  28-33, 

Reviewability  of  Vacation  of  Writ  of,  see 
Appeal  and  Error,  130. 

Jurisdictional  Amount  on  Appeal,  see  Ap- 
peal and  Error,  384,  457,  458,  469. 

Mode  of  Review,  see  Appeal  and  Error,  665. 

Effect  of  Failure  to  Renew  Chattel  Mortgage 
on  Mortgagee's  Right  to  Reple\'y  Prop- 
erty, see  Chattel  Mortgage,  49. 

Apfainst  Cotenant,  see  Cotenancy,  12-14. 

Measure  of  Damages  for  Default  of  Officer, 
see  Damages,  146,  147. 

Liability  of  Sheriff  in,  see  Sheriff,  8. 

Against  Officer  Wrongfully  Holding  Private 
Property,  whether  a  Suit  against  State, 
see  Stetes,  300,  303. 


/.  Right  of  Action  and  Recovery, 

Title  to  Slave  by  Adverse  Possession  Author- 
izing Recovery  in  Detinue,  see  Adverse 
Possession,  174. 

Right  of  Assignee  to  Sue  in  Federal  Court 
bv  Reason  of  Citizenship,  see  Courts, 
824. 


Election  of  Remedy  Preventing  Replevin,  sue 
Election  of  Remedies,  32. 

Right  of  Administrator  Ad  Colligendum  to 
Recover  Property,  see  Executors  and  Ad- 
ministrators, 48. 

Right  of  United  States  as  against  Purchaser 
from  Indians  of  Trees  on  Reservations, 
see  Indians,   125,  126. 

For  Goods  Distrained  for  Rent,  see  Landlord 
and  Tenant,  71. 

1.  Replevin  action  brought  to  test  the  va- 
lidity of  an  attachment  proceeding  in  the 
same  court.     Harris  v.  D*Wolf,  4  Pet.  147. 

7:  811 
Cited  In  Maddux  v.  Usher,  2  Hask.  267,   Fed. 
Cas.  No.  8,936. 

2.  A  receipt  given  by  a  warehouseman  for 
wheat,  w^hen  no  wheat  was  actually  delivered 
to  him,  does  not  enable  the  promisee  to 
maintain  replevin  against  third  parties  for 
wheat  in  the  same  warehouse,  in  which 
plaintiff  shows  no  title.  Jackson  v.  Hale,  14 
How.  525,  14:  526 

3.  Where  goods  which  are  the  subject  of 
litigation  become  the  bona  fide  property  of 
a  third  party,  pendente  lite,  he  may  main- 
tain an  action  for  wrongful  detention.  See- 
bergev  v.  Castro,  153  U.  S.  32,  14  Sup.  Ct. 
Rep.  766,  38:  624 
Citrd  In  Wilson  v.   Haley  Live   Stock  Co.   15.T 

U.   S.   47,    38   L  ed.   631,   14   Sup.   Ct.   Rep. 
768. 

4.  An  action  of  detinue  is  not  the  remedy 
for  obtaining  the  commission  of  an  of- 
ficer, which  has  been  signed,  but  is  retained 
by  the  Secretary  of  State.  The  judgment  in 
detinue  is  for  the  thing  itself,  or  its  value. 
The  value  of  a  public  office  not  to  be  sold 
is  incapable  of  oeing  ascertained:  and  tlie 
applicant  has  a  right  to  the  office  itself,  or 
nothing.  The  proper  remedy  is  mandamus. 
Marbury  v.  Madison,  1  Cranch,  137,     2:  60 

5.  Detinue  lies  for  personal  property  dis- 
trained by  the  defendant  for  delinquent 
taxes,  in  payment  of  which  the  plaintiff  had 
duly  tendered  coupons  cut  from  bonds  issued 
by  the  state  of  Virginia,  under  the  fundin<r 
act  of  March  30,  1871.  Poindexter  v.  Green- 
how,  114  U.  S.  270,  5  Sup.  Ct.  Rep.  903.  962. 

29:  185 
Cited  in  Ha^ood  v.  Southern,  117  U.  S.  70.  29 
L.  ed.  811,  0  Sup.  Ct.  Rep.  608 — Belknap 
v.  Schild,  161  U.  S.  21,  40  L  cd.  603.  16 
Sup.  Ct.  Rep.  443 — Pearsall  v.  Great  North- 
ern R.  Co.  101  U.  S.  663,  40  L.  ed.  844, 
16  Sup.  Ct.  Rep.  705 — Metropolitan  L.  Ids. 
Co.  V.  McNall,  81  Fed.  893— Wolfe  v.  Pear- 
son, 114  N.  C.  6.S2,  19  S.  E.  264 — Com.  v 
Latham,  85  Va.  CI?.  8  S.  E.  488. 

6.  [The  registered  owner  of  a  vessel  can- 
not maintain  replevin  for  it  against  one 
from  whom  he  has  received  the  full  value  of 
it,  and  for  whom  he  is  a  mere  trustee  for 
the  purpose  of  evading  the  laws.  Murgitrovd 
V.  M'Lure   (C.  Ct.)    4  Dall.  342,         1:859] 

7.  Where  logs  cut  from  lands  of  the  state 
without  license  have  been  intermingled  with 
the  logs  cut  from  other  lands,  so  as  not  to  be 
distinguishable,  the  state  is  entitled,  under 
the  law  of  Minnesota,  to  replevy  an  equal 
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amount  from  the  whole  mas3.  This  remedy 
is  just  in  its  of>eration,  and  less  severe  than 
that  which  the  common  law  would  authorize. 
Schulenberg  v.  Harriman,  21   Wall.  44, 

22:  551 
■Cited  In   Claflln  ▼.  Continental  Jersey   Works, 
85   Ga.   47,   11   S.   E.  721. 

8-9,  [In  Pennsylvania,  a  writ  of  replevin 
issues  whenever  a  plaintiff  claims  goods  in 
the  possession  of  another.  Weaver  v.  Law- 
TWtte  (Ct.  Com.  PI.  Phila.)  1  Dall.  156, 

1:79] 

Editorial  notes. 

[Necessity  of  returning  consideration  be- 
fore bringing,  in  case  of  fraudulent  pur- 
<^hase.     21  LJRJV.  206. 

Right  to  maintain  by  or  against  one  in 
adverse  possession  for  things  severed.  69 
L.R.A.  732. 

Necessity  of  returning  consideration  before 
maintaining  replevin  for  property  obtained 
bv  fraudulent  purchase.  1  L.R.A.(N.S.) 
474v 

Replevin  or  detinue  for  promissory  note.  3 
L.R.A.(N.S.)  138. 

Right  of  one  from  whom  property  has  been 
taken  in  replevin  to  maintain  similar  action 
for  its  recovery.     8  L.R.A.(N.S.)   216.] 

Property  In  custody  of  law. 

Bankruptcy  of  Possessor,  as  Defense,  see 
Bankruptcy,  55. 

Inefficacy  of  Writs  from  State  Court  to 
Federal  Officer,  see  Courts,  1476- 
1479. 

For  Cargo  Detained  under  Noninter- 
course  Act,  see  Embargo  and  Non- 
intercourse,  124. 

10.  Where  a  vessel  only  was  seized,  tlie 
owner  of  the  cargo  had  a  right  to  take  it 
out  of  the  vessel  and  dispose  of  it  as  he  saw 
fit,  and,  in  case  of  its  detention,  to  bring  re- 
plevin for  it  in  a  state  court.  Slocum  v. 
Mayberry,  2  Wheat.  1,  4:  169 

11.  The  party  supposing  himself  aggrieved 
by  a  seizure  cannot,  in  a  state  court,  replevy 
the  property  detained  under  the  laws  of  the 
United  States.  Slocum  v.  Mayberry,  2  Wheat. 

1,  4:  169 

Cited  in  Andrews  v.  Smith,  19  Blatchf.  102.  5 

Fed.    836 — Senior   v.    Pierce,    31    Fed.   627— 

Ktttredge  v.  Emerson.  15  N.  H.  269 — O'Reilly 

▼.  Good,  42  Barb.  523. 

12.  [Trespass,  not  replevin,  is  the  proper 
remedy  for  a  wrongful  levy  by  a  sheriff. 
Zane  v.  Cowperthwaite  (Pa.  Sup.  Ct.)  1 
Dall.  312,  1:152] 

13.  Replevin  will  lie  in  favor  of  a  mort- 
gagee against  a  sheriff,  for  personal  property 
<*overed  by  a  chattel  mortgage,  seized  under 
an  attachment  against  the  mortgagor.  Wood 
v.  Weimar.  104  U.  S.  786,  26:  779 
Cited    In    Norrls    v.    McCanna,    29    Fed,    762— 

Wise  V.  Jefferls,  2  C.  C.  A.  435.  7  U.  S.  App. 
275.  51  Fed.  644 — Porter  v.  Davidson,  62 
Fed.  628. 


II,  Procedure, 
a.  In  Oeneral, 

Necessity  of  Trial  by  Jury,  see  Appeal  and 
Error,   5149. 

Extent  of  Jurisdiction  in  Replevin  as  Ex- 
cluding other  Jurisdiction,  see  Courts, 
1583. 

Admissibility  of  Evidence  Under  General  De- 
nial, see  Evidence,  2708. 

Evidence  of  Ownership  Under  Plea  that 
Goods  Are  not  Property  of  Plaintiff,  see 
Evidence,  2721. 

Plaintiff's  Pleading  in  Action  for,  see  Plead- 
ing, II.  j. 

Allegations  as  to  Possession,  see  Pleading, 
464. 

Sufficiency  of  Plea  in  Replevin,  see  Pleading, 
732-733a. 

Right  to  Remove  Proceeding  to  Federal 
Court,  see  Removal  of  Causes,  36. 

14.  [In  Pennsylvaina,  a  writ  de  proprie- 
tate  probanda  will  not  issue  in  replevin. 
Weaver  v.  Lawrence  (Ct  Com.  PI.  Phila.) 
1  Dall.  156,  1:79] 

Editorial  note. 

[Duty  to  preserve  and  return  property 
seized  under  writ  of.    69  L.R.A.  283.] 

Affidavit. 

See  also  infra,  25. 

15.  Under  §§  2942,  2943  of  the  Code  of  Al- 
abama  of  1876,  an  affidavit  in  a  suit  for  the 
recovery  of  personal  chattels  by  the  United 
States,  in  the  circuit  court  of  the  United 
States,  made  by  a  special  agent  of  the  Gen- 
eral Land  Office,  in  which  he  swears  that 
''to  the  best  of  his  knowledge,  information, 
and  belief"  the  property  sued  for  belongs  to 
the  United  States,  is  sufficient.  United 
States  V.  Bryant.  Ill  U.  S.  499,  4  Sup.  Ct. 
Rep.  601,  28:  496 
Cited  In  United  States  v.  Eldredge,  5  Utah,  166, 

13    Pac.    673. 

Recovery;   verdict;   Judgment. 

Conclusiveness  of  Judgment,  see  Judg- 
ment, 470,  840. 

Judgment  for  Double  Rent,  see  Landlord 
and  Tenant,  48. 

16.  The  verdict  in  replevin,  when  in  favor 
of  plaintiff,  should  find  value  of  each  sepa- 
rate article,  and  direct  that  plaintiff  recover 
the  propertv  or  its  value.  Bennett  v.  But- 
terworth,  8  How.  124,  12:  1013 
Cited  In  Lewln  v.   Stein,   7  Colo.  App.   67,   42 

Pac.  185 — Cook  v.  Halsell,  65  Tex.  7 — Byrne 
V.  Lynn,  18  Tex.  Civ.  App.  255,  44  S.  W. 
544. 

17.  Under  the  civil  practice  act  of  Mon- 
tana, in  an  action  to  recover  personal  prop- 
erty, there  can  be  no  judgment  for  the  value 
if  there  can  be  a  delivery  of  the  property; 
but  a  judgment  is  not  erroneous  if  the  alter- 
native is  not  expressed  upon  its  face.  If  a 
delivery  cannot  in  fact  be  made,  a  judgment 
for  the  value  is  sufficient.  Bolev  v.  Gris- 
wold,  20  Wall.  486,  22:  375 
Disapproved    in    New    England    Furniture    & 
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Carpet    Co.    v.    Bryant,    64    Minn.    260,    66 
N.   W.  974— Eason   v.   Miller.   15   S.  C.  208. 

CUed  in  Sweeney  ▼.  Lomme,  22  Wall.  213,  22 
L.  ed.  728 — Wise  v.  Jefferis,  2  C.  C.  A.  435,  7 
U.  S.  App.  275,  51  Fed.  644 — Burton  v. 
Platter,  4  C.  C.  A.  103.  10  U.  S.  App.  657, 
53  Fed.  908— McCarthy  v.  Strait,  7  Colo. 
App.  62,  42  Pac.  189 — Cox  v.  Sargent,  10 
Colo.  App.  7,  50  Pac.  201 — Boley  v.  Grls- 
wold,  2  Mont.  452 — Hynes  v.  Barnes,  30 
Mont.  27,  75  Pac.  523 — Connor  v.  Bates,  92 
Tenn.  470,  22  S.  W.  4. 

18.  In  a  suit  on  a  replevin  bond,  the  de- 
fendants cannot  avail  themselves  of  the  fail- 
ure of  the  court  to  render  in  the  replevin 
suit  the  alternative  judgment  for  the  re- 
turn of  the  property  or  for  its  value,  even  if 
that  were  an  error.  Sweeney  v.  Lomme,  22 
Wall.  208,  22:  727 

DUtinguished    in    New    England    Furniture    & 

Carpet  Co.  v.  Bryant,  64  Minn.  259.  66  N. 

W.  974. 

Cited  In  Robblns  v.  Foster,  20  Mo.  App.  523 — 
Capital  Lumbering  Co.  v.  Learned,  36  Or. 
652,  78  Am.  St.  Rep.  792,  59  Pac.  454. 

b.  Bond. 


1.  In  General. 

Effect  of  Discharge  of  Principal  in  Bank- 
ruptcy, see  Bankruptcy,  400. 

Liability  on  Bond  as  Debt  Provable,  see 
Bankruptcy,  334. 

State  Decision  as  Binding  in  Federal  Court, 
on  Question  of  Who  must  Sue,  see 
Courts,  2088. 

Judgment  in  Replevin  as  Evidence  in  Action 
on  Bond,  see  Evidence,  1256. 

Admissibility  of  Evidence  Under  Plea  of  Set- 
off, see  Evidence,  2724. 

Conclusiveness  against  Sureties  of  Judgment 
against  Principal,  see  Judgment,  786. 

Allegations  in  Action  on  Bond,  see  Pleading, 
509. 

Release  of  Sureties,  see  Principal  and  Surety, 
67. 

SherifT's  Responsibility  for  Sufficiency  of 
Sureties  on,  see  Sheriff,  7. 

Whether  Deputy  Marshal  Taking  Bond  was 
Misled  by  Attorney's  Instructions  is 
Question  for  Jury,  see  Trial,  288. 

See  also  supra,  18. 

19.  [A  defendant  in  replevin  may  have  a 
reasonable  time  in  which  to  find  security. 
Hocker  v.  Strieker  (Ct.  Com.  PI.  Phila)  1 
Dall.  225,  1:  111] 

20.  In  an  action  on  a  bond  given  by  de- 
fendant in  a  replevin  action,  conditioned  to 
return  the  property  replevied  if  it  was  so 
adjudged,  on  recovery  by  plaintiff,  the  sei- 
zure by  the  marshal  on  a  writ  of  de  retorno 
habencio.  and  tender  of  the  property  to  plain- 
tiff, satisfied  the  bond  and  the  judement. 
Douglass  v.  Douglass,  21  Wall.  98,  22:  479 
Cited  in   Sweeney  v.  rx)mme.  22  Wall.  214.  22 

L.  ed.  729 — Cans  v.  Woolfolk,  2  Mont.  465. 

21.  If  the  defendant  injured  the  property, 
or  culpably  suffered  it  to  become  injured, 
while  it  was   in  his   possession,  a   remedy 


cannot  be  had  in  a  suit  on  the  bond.  Doug- 
lass v.  Douglass,  21  Wall.  98,  22:  479 
Cited  in  Steele  v.  Tutwiler,  63  Ala.  373. 

22.  If  no  writ  de  retorno  habendo  had  is- 
sued in  an  action  on  a  replevin  bond,  it 
would  have  been  the  duty  of  the  defendant 
to  seek  the  plaintiff,  and  deliver  the  property 
to  hijn  if  he  would  receive  it.  Dougla.ss  v. 
Douglass,  21  Wall.  98,  22:  479* 

23.  If  a  return  be  awarded  in  a  replevia 
suit,  the  surety  in  the  replevin  bond  is  liable 
on  the  condition  of  the  bond  to  return,  and 
this  without  execution  or  othejr  demand  for 
its  return.  The  judgment  establishes  the 
liability.    Sweeney  v.  Lomme,  22  Wall.  208, 

22:  72r 
Cited  In  Lee  v.  Grimes,  4  Colo.  188. 

24.  Under  U.  S.  Rev.  Stat.  §  1001,  the- 
United  States  are  not  required  to  give  the 
bonds  provided  for  by  the  Code  of  Alabama 
as  a  condition  precedent  to  the  right  to- 
avail  themselves  of  said  provisions  of  tliat 
Code.  United  States  v.  Bryant,  111  U.  S. 
499,  4  Sup.  Ct.  Rep.  601,  28:  49S 

25.  Where,  in  a  replevin  suit  by  the  Unit- 
ed States,  the  circuit  court,  after  the  seizure 
of  the  property,  vacated  the  order  for  its 
seizure,  on  the  ground  of  the  insufficiency  of 
the  affidavit  and  for  the  want  of  a  bond,  but 
the  United  States  had  a  judgment,  and 
brought  a  writ  of  error,  this  court  reversed 
the  order  of  the  circuit  court  vacating  the 
order  of  seizure.  United  States  v.  Bryant, 
111  U.  S.  499,  4  Sup.  Ct.  Rep.  601,      28':  496 

26.  Wliere  a  replevin  bond  was  given  for 
land  seized  by  a  marshal,  in  an  action  to  re- 
plevy land,  under  the  Texas  statute,  the- 
premises  passed  from  the  custody  of  the  law 
into  the  possession  of  the  party  giving  the 
bond.  Nash  v.  W^illiams  (Cornett  v.  Wil- 
liams) 20  Wall.  226,  22:  254 

27.  [Goods  distrained  for  rent,  upon  re- 
plevin and  security  given  by  the  tenant,  are 
released  from  the  lien  of  the  distrainer,  so 
that  a  writ  of  de  retorno  habendo  w411  be 
subsequent  to  an  intervening  distress  upon 
the  same  goods.  Woglam  v.  Cowperthwaite 
(Ct.  Com.  PI.  Phila.)  2  Dall.  68,         1:  292] 

2.  Extent  of  Recovery. 

28.  [In  an  action  on  a  replevin  bond, 
after  judgment  de  retorno  habendo,  and  re- 
turn of  elongatur^  costs  of  the  replevin  suit 
should  be  included.  Phillips  v.  Hyde  (Ct. 
Com.  PI.  Phila.)  1  Dall.  439,  1:  213] 

29.  W^here  property  is  replevied  which 
has  been  seized  on  attachment  against  a 
third  person,  the  liability  of  sureties  on 
the  replevin  bond  is  not  to  be  measured  by 
the  value  of  the  interest  in  the  property  of 
the  debtor  for  whose  debt  it  was  seized. 
The  value  of  the  property  at  the  time  it  was 
replevied,  limited  by  the  debt  still  due  on  the 
attaching  creditor's  judgment,  and  the  pen- 
alty of  the  replevin  bond,  are  the  elements- 
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of  ascertaining  the  aamages  in  the  suit  on 
the  bond.    Sweeney  v.  Lomme/22  Wall.  208, 

22:727 

30.  In  an  action  on  a  replevin  bond  given 
by  the  plaintiff  in  replevin,  in  Maine,  condi- 
tioned to  pay  such  damages  and  coats  as  the 
defendant  should  recover  against  him,  and 
for  the  return  of  the  goods  replevied  in  like 
good  order  and  condition  as  when  taken,  in 
case  such  shall  be  the  final  judgment,  the 
•defendant,  if  he  succeeds  in  the  action  and 
the  goods  are  not  returned,  is  entitled  to  re- 
cover the  value  of  the  goods  when  taken,  and 
interest  thereon.  Washington  Ice  Co.  v. 
Webster,  125  U.  S.  426,  8  Sup.  Ct.  Rep.  947, 

31 1  799 
Cited   In    Webb  v.    Phillips,   26   C.    C.   A.    279, 
54    U.    S.    App.    64,    80    Fed.    961 — Lewis   v. 
McNary.  38  Or.  119,  62   Pac.  897. 

31.  The  plaintiff  in  replevin,  in  an  action 
upon  his  bond,  when  it  appears  that  the  re- 
plevin action  was  groundless,  is  bound  by 
the  valuation  he  placed  upon  the  property 
in  the  writ  of  replevin.  Washington  Ice  Co. 
T.  Webster,  125  U.  S.  426,  8  Sup.  Ct.  Rep. 
«47,  31 :  799 

32.  The  defendant  in  replevin  is  not  con- 
cluded by  the  value  of  the  property  named 
in  the  bond  of  the  writ,  when  he  brings  an 
action  on  the  bond,  and  is  not  estopped  from 
showing  such  value  to  be  greater  than  there 
stated.  Washington  Ice  Co.  v.  Webster,  125 
U.  S.  426.  8  Sup.  Ct.  Rep.  947,  31:  799 
•Cited  In  Vulcan  Iron-Works  v.  Cyclone  Steam 

Snow-Plow  Co.  48  Fed.  652 — Cyclone  Steam 
Snowplow  Co.  ▼.  Vnlcan  Iron  Works,  3  C. 
<\  A.  355,  10  U.  S.  App.  387,  52  Fed.  923— 
Capital  Lnmberlng  Co.  v.  Learned,  36  Or. 
549,  78  Am.  St.  Rep.  792,  59  Pac.  454. 

33.  If  a  part  of  the  goods  was  not  re- 
turned, and  a  part,  when  returned,  was  not 
in  good  order  and  condition,  the  obligors  in 
the  bond  are  liable  for  the  value,  at  the  time 
when  taken,  of  what  was  not  returned,  and 
for  the  depreciation  in  value  of  what  was 
not  returned  in  good  order  and  condition. 
Washington  Ice  Oo.  v.  Webster,  125  U.  S. 
426,  8  Sup.  Ct.  Rep.  947,  31 :  799 


As  Subject  of  Copyright,  see  Copyright,  I. 
c,  2. 

Liability  of  Corporate  Officers  for  Failure  to 
File,  see  Corporations,  242,  244,  245. 

Compensation  of  Chief  Supervisor  of  Elec- 
tions for,  see  Elections,  34,  39. 

Judicial  Reports  as  Evidence,  see  Evidence, 
1244. 

Privileged  Character  of,  see  Libel  and  Slan- 
der,  12,   13,   23. 

Of  Referee,  see  Reference,  V. 

Of  Legislative  Committees,  Reference  to  in 
Ascertaining  Purpose  of  Statute,  see 
Statutes,  204. 

Of 'Supreme  Court,  see  Supreme  Court  of  the 
United  States,  II. 


••-^ 


REPORTER. 

Copyright  of  Decisions  by,  see  Copyright,  I. 

c,  2. 
Of  Supreme  Court;   Duty  as  to  Copies  of 

Opinions,    see    Supreme    Court    of    the 

United  States,  142. 


REPRESENTATIONS. 

Estoppel  by,  see  Estoppel,  III.  b,  3. 

By  Insured,  see  Insurance,  V. 

Liability  of  Marshal  as  to  Representations 

made   in    Course   of   Judicial    Sale,   see 

Marshal,  37. 
Fraudulent  Representations,  see  Fraud  and 

Deceit. 


REPLY. 

First  Raising  Objection  as  to,  on  Appeal,  see 
Appeal  and  Error,  4597-4602. 

Admissions  by,  see  Pleading,  I.  m,  4. 

Admission  by  Failure  to  Reply,  see  Pleading, 
I.  m,  5. 

Admission  by  Failure  to  Traverse,  see  Plead- 
ing,   I.   m,   6. 

To  Bill  of  Review,  see  Review,  20. 

In  General,  see  Pleading,  IV. 


REPORT. 

Of  Master,  etc.;  Sufficiency  of  Exceptions  to, 
see  Appeal  and  Error,  VI.  a,  4. 

Of  Jud^  as  Part  of  Record,  see  Appeal  and 
Error,   3179. 


REPRIEVE. 

Due  Process  as  to,  see  Constitutional  Law, 
817,  819. 

Whether  a  Proceeding  against  Prisoner 
Stayed  Pending  Application  for  Habeas 
Corpus,  see  Habeas  Corpus,  199a. 

Duress  in  Acceptance  of,  see  Pardon  and  Am- 
nesty, 4. 


repubijICan  government. 

Guaranty  of,  see  Constitutional  Law,  III.  c. 

REPUDIATION. 

Of  Purchase  by  Principal,  see  Factors,  7. 
Of  Trust,  Effect  of,   to    Start    Limitations 

Running,    see    Limitation    of    Actions, 

355-360. 


REPUGNANCY. 

In  Indictment,  see  Indictment,  etc..  146. 

In  Private  Land  Grants,  see  Private  Land 

Claims,  179-183. 
Between  Statutes,  see  Statutes,  591-598. 
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REPUTATION. 

As  Property,  Federal  Question  as  to,  see  Ap- 
peal and  Error,  1909. 

What  Constitutes  Deprivation  of,  see  Con- 
stitutional Law,  680. 

As  Evidence,  see  Evidence,  X.  b. 

Relevancy  of  Evidence  as  to,  see  Evidence^ 
XI.  c. 

Evidence  of,  to  Impeach  Witness,  see  Wit- 
nesses, VI.  b,  1. 


REQUESTED   INSTRUCTIONS. 

See  Trial,  VII.  d. 


REQUISITION. 

In  General,  see  Extradition. 


RESAIiE. 

In  Bankruptcy,  see  Bankruptcy,  333. 
On  Foreclosure,  see  Mortgage,  440-442. 
On  Judicial  Sale  Generally,  see  Judicial  Sale, 
131-134. 


RESCISSION. 

Of  Contract  Generally,  see  Contracts,  VI.  d. 
Of  Purchase  by  Guardian  for  Ward,  see  In- 
fants, 61. 
Of  Insurance  Policy,  see  Insurance,  IX. 
Of  Contract  of  Sale,  see  Sale,  III.  c. 
Of  Contract  for  Sale  of  Land,  see  Vendor  and 

Purchaser,  III. 
Effect  of,  on  Right  to  Damages  for  Breach  by 

Other  Party,  see  Damages,  68. 
Defense    at    Law    as    Defeating    Power    of 

Equity  to  Decree  Rescission,  see  Equity, 

72,  73, 
Jurisdiction  of  Equity  over  Bill  to  Rescind. 

see  Equity,  225-227. 
Necessary  Parties  to  Action  for,  see  Parties, 

209. 


RESERVATION. 

Of  Power  to  Alter  or  Repeal  Corporate 
Charter,  see  Constitutional  Law,  IV. 
g.  2,  c  (8)    (b);  IV.  g,  4,  g  (9)    (c). 

Of  Right  to  Amend  Corporate  Charter,  see 
Constitutional  Law,  IV.  g,  2,  c  (8), 
(b);  IV.  g,  4,  g,  (9),  (c);  Corpora- 
tions, 176,  177. 

In  Contract,  see  Contracts,  323. 

In  Deed,  see  Deeds,  III.  e. 

Estoppel  by  Mistake  in  Construing,  see  Es- 
toppel, 304. 

Invalidation  as  to  Creditors  of  Debtor's 
Transfer  Reserving  an  Interest  to  Him- 
self, see  Fraudulent  Conveyances,  V. 


Of  Lands  from  Pre-emption  or  Settlement 
Generally,  see  Public  Lands,  641-656. 

In  Grants  of  Land  by  State,  see  Public 
Lands,    1188. 

In  Cessions  from  State  to  Union,  see  States^ 
197. 

Jurisdiction  of  Crimes  Committed  on  In- 
dian Reservation,  see  Courts,  1468- 
1471. 

For  Indians;  What  Constitutes  Indian 
Country,  see  Indians,  23-29. 

Uniformity  of  Taxation  on,  see  Taxes,  54— 
56. 

In  General,  see  Public  Lands. 


#•» 


RESERVED  QUESTION. 

See  Pleading,  939a,  940. 


RES  GESTi^. 

Evidence    of,    see    Evidence,   X. 


♦«- 


RESIDENCE. 

Certificate   of    Residence    of    Chinese, 

Aliens,  VI.  b.  2. 
Of  Corporations,  see  Corporations.  I.  b. 
For    Purpose    of    Federal    Jurisdiction,    see 

Courts,  V.  c,  3. 
Allegations  as  to,  see  Indictment,  etc.,  29; 

Pleading,  II.  c,  2. 
As   Essential   to  Right  of   Confirmation    of 

Private  Land  Claim,  see  Private  Land 

Claims,  436. 
As  Essential  to  Pre-emptive  Right  Gener- 
ally, see  Public  Lands,  756-771. 
To  Qualify  Homesteader  on  Public  Lands,. 

see  Public  Lands,  806. 
Effect  of,  on   Right   to   Remove   Cause, 

Removal   of  Causes,   IV.   b. 
See  also  Domicil. 


-♦-•- 


RESIDUARY  CLAUSE. 


In  Will,  see  Wills,  96,  161,  231,  247,  24& 


-♦-•- 


RESIDUARY   LEGATEES. 

As  Necessarv  Parties  to  Action,  see  Parties^ 
242,  243,  254. 


#•» 


RESIGNATION. 

Of  Army  Officer,  see  Army  and  Navy,  35. 
Of  Bank  Director,  see  Banks.  39. 
Of  Administrators  or   Executors,  see   Exe- 
cutors and  Administrators,  19. 
Of  Officers  Generallv.  see  jpflScers,  IIL- 
Of  Trustee,  see  Trusts,  96. 
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RES  JUDICATA. 

On  Seeond  Appeal,  see  Appeal   and  Error, 

IX.  o,  2. 
Federal    Question    as    to,    see    Appeal    and 

Error,  1540-1548. 
Former  Jeopardy  as  Bar,  see  Criminal  Law, 

What  Amounts  to  a  Judgment  Admissible 
Under  Plea  of,  see  Evidence,  2722. 

Conclusiveness  of  Assessment  upon  Capac- 
ity of  a  Distillery,  see  Internal  Rev- 
enue, ni.  j,  2. 

Necessity  of  Pleading,  see  Pleading,  694, 
695. 

In  Genera],  see  Judgment,  III.;  VI.  b;  VII.; 
VOL. 


RESOLUTION. 

To     Submit     Claim,     Rights     Under,     see 

Claims,  66. 
As  Proper  Mode  of  Action  by  City  Council, 

see  Municipal  Corporations,  41. 


RESPITE. 

V^alidity  of,  as  Question  Invoking  Federal 
Habeas  Corpus  to  State  Officer,  see 
Habeas  Corpus,   54. 

From  Creditors,  see  Insolvency,  VI. 


RESPONDENTIA. 

See  Bottomry  and  Respondentia. 


RESTITUTION. 

Loss  of  Right  to  Object  to  Separating  Claim 
for  Restitution  of  Purchase  Price  from 
Gaim  for  Rents,  see  Action  or  Suit,  57. 

On  Reversal,  see  Appeal  and  Error,  IX.  n. 

Appealability  of  Decree  of,  see  Appeal  and 
Error,  37,  38. 

Of  Property  Confiscated,  see  Confiscation 
and  Sequestration,  III.  1. 

Effect  of  Failure  to  Enter  on  Corporate 
Rooks,    see    Corporations,    670. 

Dissolution  of  College  Charter  by,  see  Cor- 
porations, 675. 

By  County,  see  Counties,  12. 

Of  Goods  of  Stranger  Improperly  Levied 
on:  Remedies  in  Jurisdiction,  see 
Tourts,    1073,   1074. 

When  Contract  is  Invalid,  see  Damages,  71- 
74. 

Of  Itiitured  Vessel,  see  Insurance,  554,  555. 

Of  Cargo,  Right  to  Interest,  see  Interest,  28. 

^Stipulation  of  Decree  of,  see  Judgment,  75. 

(H  Money  Belonging  to  the  Registry  of 
Court,  see  Money  in  Court,  2. 

Of  Captured  Property,  see  Prize  and  Cap- 
ture, II.  a. 


RESTORATION. 

On   Rescission  of   Contract,   see   Contracts,. 
VI.  d,  2. 


♦^ 


RESTRAINT   OF  LIBERTY. 

Within  Meaning  of  Habeas  Corpus  Statutes, 
see  Habeas  Corpus,  15,  16. 


RESTRAINT  OF  TRADE. 

Validity  of  Contracts  in  Restraint  of  Trade, 
see  Contracts,  IV.  e. 

Combinations  in,  see  Monopoly  and  Combi- 
nations, II. 


♦^ 


RESTRAINT  ON  ALIENATION. 

What  Law  Governs,  see  Conflict  of  Laws^ 

151,  152. 
See  also  Perpetuities. 


♦^ 


RESTRICTIONS. 

On   Right   of   Contract,    see    Constitutional 
Law,  IV.  b,  7,  6. 


RESULT. 


As  Invention,  see  Patents,  V.  b,  10. 


-♦-•- 


RESULTING  TRUSTS. 

Laches    as    Bar    to    Suit   to    Establish,    see 

Limitation  of  Actions,  180,  181. 
See  also  Trusts,  I.  d. 


"•-^ 


RESURVEY. 

In    Proceedings    to    Confirm    Private    Land 
Grants,  see  Private  Land  Claims,  562. 


RETAINER. 

Of  Attorneys,  see  Attorneys,  II.  a. 

Applicability  of  Provisions  as  to,  to  Crimes 
not  Committed  in  or  Agn.inst  I'nited 
States,  see  Constitutional  Law,  63. 


♦-^ 


RETARDATION. 

Of  Vovage  as  a  Total  Loss,  see  Insurance, 
552,  553. 
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RETENTION— REVERSIBLE  ERROR. 


RETENTION. 

Right  of  Marshal  to  Retain  for  Fees  or  Ad- 
vances, see  Marshal,  64. 


RETIRED  OFFICERS. 

Pay   of,    see   Army   and   Navy,    33,    73-83, 
98,  100. 


RETRAXIT. 

Nolle  Prosequi  as.  see  Dismissal  and  Dis- 
continuance, 11. 
•Conclusiveness  of,  see  Judgment,  304a. 


RETREAT. 

Duty  as  to,  before  Killing  in  Self -Defense, 
see  Homicide,  17-21. 


♦  •» 


RETRIBUTORY  ACTION. 


Inconsistent  Defenses  in,  see  Pleading,  21. 


♦^ 


RETROCESSION. 

Of  Territory  for  District  of  Columbia,  see 
District  of  Columbia,  II. 


RETROSPECTIVE  liAWS. 

•Constitutionality  of,  see  Constitutional  Law, 

IV.  f. 
What  Constitutes,  see  Statutes,  II.  v. 


-♦-•- 


RETURN. 

To  Citation,  see  Appeal  and  Error,  IV.  k. 

Appealability  of  Order  Setting  Aside,  see 
Appeal  and  Error,  39. 

To  Writ  of  Certiorari,  see  Appeal  and  Error, 
3300. 

FeeB  of  Commissioner  for  Entering,  see  Com- 
missioners, 29,  30. 

'Of  Deed,  see  Deeds,  88. 

To  Deposition,  see  Depositions,  III.  e. 

To  Execution  Process  Generally,  see  Execu- 
tions, 53-55. 

To  Writ  of  Certiorari,  see  Certiorari,  18, 
21,  22. 

To  Writ  of  Habeas  Corpus,  see  Habeas  Cor- 
pus, 213-215. 

To  Mandamus,  see  Mandamus,  III.  d. 

Award  of  Action  on  Replevin  Bond,  see 
Replevin,  20,  22,  23,  27. 

To  Writ  and  Process,  see  Writ  and  Process. 
IV. 


REVALUATION. 

Requiring  Additional  Premiums    upon. 
Insurance,  706. 


REVENUE. 

Of  County,  see  Counties,  27. 

Power  of  Secretary  of  Treasury  as  to  Federal 

Revenues,    see   Executive    Departments, 

21,  22. 


REVENUE  BILLS. 

Origination  of,  in  House  of  RepresentatiTSS, 
see  Statutes,  6,  7. 


REVENUE  CUTTER. 

State  Taxation  of  Office  of  Captain  of. 
Taxes,  155. 


REVENUE  LAW. 

Indictment  for  Violation  of,  by  Smuggling, 
see  Indictment,  etc.,  II.  e.  3,  g. 

Effect  of  Admission  of  Taxes,  see  States, 
370. 


REVENUE  STAMP. 

Federal  Question  as  to,  see  Appeal  and  Error, 

2018,  2019. 
Collector's    Liability    on    Bond    as    to,    see 

Bonds,  84,  86. 
Review  of  Exemption  of  Express  CompaBj 

from  Stamp  Tax,  see  Certiorari,  54. 
Refunding  Purchase  Price  of,  see  Internal 

Revenue,  343. 
Patentability  of,  see  Patents,  243. 
Mode  of  Objecting  to  Omission  of,  from  Note, 

see  Pleading,  853. 
Reformation  of  Contract  for  Imprinting, 

Reformation  of  Instruments,  24. 
Stamp  Tax,  see  Stamp  Tax. 
See  also  Internal  Revenue. 


-♦^-•^ 


REVERSAL. 

When  Proper  on  Appeal,  see  Appeal  and  Er- 
ror, 5254-5260. 


REVERSIBLE  ERROR. 

See  Appeal  and  Error,  VIII.  m. 


REVERSION—REVIEW,  II.  a. 
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REVERSION. 

As  Property  Carried  to  Assignee  in  Bank- 
ruptcy, see  Bankruptcy,  121. 

Of  Property  Granted  for  Charitable  Use,  see 
Charities,  107. 

Of  Land  I>edicated  to  Public,  see  Dedica- 
*  tion.  III. 

Of  Lands  Granted  to  Indians,  see  Indians, 
114. 

Lien  of  Judgment  on,  see  Judgment,  867. 

Rights  of  Grantee  of,  see  Landlord  and 
Tenant,  10. 

To  Public  Domain  upon  Abandonment  of 
Mining  Claim,  see  Generally,  Mines, 
58-64. 

Of  Right  of  Way  Granted  to  Railroads  in 
Public  Lands,  see  Public  Lands,  322- 
324. 

Of  Real  Properly,  see  Estoppel,  221. 

On  Termination  of  Trust,  see  Trusts,  73,  81. 

Municipal  Quarantine  as  Ground  for  Rever- 
sion of  Wharf  to  Grantor,  see  Wharves, 
12. 

On  Breach  of  Condition  Subsequent^  see 
Wills,  156-158. 


RITVERSIONERS. 

AdreTM  Poeseseion  against,  see  Adverse  Pos- 
lion,  I.  g. 


REVIEW. 

J.  In  Generalf  1-5. 
II,  Oraund  of  Review,  6^29* 
a.  /n  €teneraly  6-2 1. 
&.  Newly     Diaootfered     Evidence, 

21a'7. 
e.  Fraud,  2S^9. 
in.  When  BiU  Lies,-  What  Subject  of, 

JT.  Procedure  and  Determination,  86' 

ee. 

a.  Parties,  36-9. 

h.  Time,  40-7. 

e.  Leave  of  Court,    4S'52. 

d.  Prior  Performance  of  Decree, 

e.  Hearing  and  Decisione,  56'66. 

On  Appeal  or  Error,  see  Appeal  and  Error, 
VIII. 

Of  Bankruptcy  Proceedings,  see  Bankruptcy 
XIIL 

By  Certiorari,  see  Certiorari. 

Of  Decisions  of  Customs  Officers,  see  Duties, 
VIIL  j. 

Of  Extradition  Proceeding,  see  Extradition, 
IV.  c 

Of  Decision  of  Interstate  Commerce  Com- 
mission, see  Interstate  Commerce  Com- 
mission, 8-14. 

Of  Findings  of  Referees  or  Master,  sec  Ref- 
erence, V.  d. 

Of  Assessment  for  Taxes,  see  Taxes,  III.  e. 

Effect  of  Application  for,  on  Right  to  Ap- 
peal see  Appeal  and  Error,  2437. 
U.  S.  Dig.-^22 


Attorney's  Power  to  Bind  Client  by  Answer, 
see  Attorneys,  57. 

Prerogative  Writ  of,  in  Territorial  Court, 
see  Courts,  372. 

Power  of  Congress  to  Authorize  Review  by 
Indian  Courts,  of  Federal  Judgments  in 
Indian  Citizenship  Cases,  see  Courts, 
402. 

Ancillary  Jurisdiction  of  Federal  Courts,  see 
Courts,  1057-1068. 

Supplemental  Bill  in  Nature  of  Bill  of  Re- 
view, see  Pleading,  246. 


J.  In  General, 

1.  The  district  court  has  jurisdiction  by 
bill  of  review  in  a  proper  case  to  set  aside 
and  correct  its  former  decree.  United  States 
V.  Atherton,  102  U.  S.  372,  26:  213 
Cited  In  Bush  v.  United  States,  8  Sawy.  325,  13 

Fed.  627 

2.  A  bill  which  bears  the  compound  char- 
acter of  a  bill  of  review,  of  supplement,  and 
of  revivor,  is  maintainable  as  such  if  it 
presents  facts  which  go  to  the  merits  of 
the  original  decree.  Whiting  v.  Bank  of 
United  States,  13  Pet.  6,  10:  33 
Cited    In    McCall    v.    McCurdy,    69    Ala.    71 — 

Thompson  v.  Maxwell,  16  Fla.  778. 

3.  The  act  of  May  5,  1830,  applies  to  bills 
filed  or  to  be  filed.  It  does  not  require  that 
all  the  technical  rules  in  the  ordinary  course 
of  chancery  proceedings  on  a  bill  of  review 
shall  be  pursued  in  proceedings  instituted 
under  the  law.  Sampeyreac  v.  United  States, 
7  Pet.  222,  8:  665 
Cited  in   United   States  v.   Bolton,    Fed.   Cas. 

No.   14,623. 

4.  A  bill  of  review  is  brought  by  the 
original  parties  and  their  privies  in  repre- 
sentation to  review  an  enrolled  decree.  Whit- 
ing V.  Bank  of  United  States,  13   Pet.   6, 

10:33 

5.  An  original  bill  in  the  nature  of  a  bill 
of  reriew  brings  forward  the  interests  af- 
fected by  the  decree  sought  to  be  reviewed, 
other  than  those  which  are  founded  in 
privity  of  representation.  Whiting  v.  Bank 
of  United  States,  13  Pet  6,  10:  33 

Editorial  note. 
Nature  of.  8:  891 


II.  Ground  of  Review, 

a.  In  General, 

Federal    Question    as    to,    see    Appeal    and 

Error,  2226. 
See  also  Judgment,  1163. 

6.  After  a  decree  has  been  enrolled,  a  bill 

of    review    can    only   be   granted    for   some 

error  on  the  face  oJF  the  decree  or  upon  the 

ground    of    some    newlv    discovered    equity. 

Re  City  Bank  of  New  Orleans,  3  How.  29*2, 

11:603 
Cited  In  Larson  v.  Moore,  1  Tex.  27. 
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7.  No  bill  of  review  shall  be  admitted  ex- 
cept it  contain  either  error  in  law  appear- 
ing in  the  body  of  the  decree,  or  some  new 
matter  which  has  arisen  after  the  decree. 
Purcell  V.  Coleman  (Puroell  v.  Miner)  4 
Wall.  519,  18:  459 
Beard  v.  Burts,  95  U.  S.  434,  24:  485 
Nickle  V.  Steuart  (Nickle  v.  Stewart)  111  U. 

S.  776,  4  Sup.  Ct.  Rep.  700.  28:  599 
Cited  In  Willamette  Iron  Bridge  Co.  r.  Hatch, 
125  U.  S.  7,  31  L.  ed.  631,  8  Sup.  Ct  Rep. 
811 — ^Allen  v.  Wilson,  21  Fed.  884 — Reed 
V.  Stanly,  89  Fed.  433 — Halsted  r.  Forest 
Hill  Co.  109  Fed.  823— Hendryr  v.  Per- 
kins. 52  C.  C.  A.  457,  114  Fed.  823— Camp 
Mfg.  Co.  V.  Parker,  121  Fed.  197 — Cocke 
y.  Copenhaver,  61  C.  C.  A.  213,  120  Fed. 
147— Schaefer  t.  Wunderle,  154  111.  582,  39 
N.  £.  623. 

8.  A  bill  of  review  can  only  be  brought 
for  error  in  law  appearing  in  the  body  of  the 
decree  or  record,  without  further  examina- 
tion of  matters  of  fact,  or  some  new  matter 
of  fact  discovered  which  was  not  known  and 
could  not  possibly  have  been  used  at  the 
time  of  the  decree.  Kennedy  v.  Bank  of 
Georgia,  8  How.  586,  12:  1209 
Cited  In  Irwin  v.  Meyrose,  2  McCrary,  247,  7 

.  Fed.   535 — Allen   v.   Wilson,   21    Fed.  884 — 

McDougald    V.    Dougherty,    30     Ala.  422 — 

Biirtlett  V.  Gregory,  60  Ark.  469,  30  8.  W. 
1043. 

9.  A  bill  of  review  will  lie  for  errors  in  a 
decree  that  are  apparent  on  the  face  of  the 
record.  Osborne  v.  SanDiego  Land  &  Town 
Co.  178  U.  S.  22,  20  Sup.  Ct.  Rep.  860, 

44:  961 
Cited  in  Hendryx  v.  Perkins,  52  C.  C.  A.  442, 
114  Fed.  808. 

10.  On  bill  of  review,  nothing  avails  for 
the  reversal  of  a  decree  but  errors  of  law 
apparent  on  the  record.  Willamette  Iron 
Bridge  Co.  v.  Hatch,  125  U.  S.  1,  8  Sup.  Ct. 
Kep.  811,  31 :  629 
Cited  in  Osborne  v.   San  Diego  Land  &  Town 

Co.  178  U.  S.  32,  44  L.  ed.  966,  20  Sup. 
Ct.  Rep.  860 — Freeman  v.  Clay,  2  C.  C.  A. 
593.  2  U.  S.  App.  254.  52  Fed.  7 — King  v. 
Elkhorn  &  S.  R.  Land  Trust,  25  C.  C.  A. 
452.  42  U.  S.  App.  404,  80  Fed.  336— Reed 
T.   Stanly,  89  Fed.  433. 

11.  No  party  to  a  decree  can,  by  the  gen- 
eral principles  of  equity,  claim  a  reversal  of 
a  decree  upon  a  bill  of  review  unless  he 
has  been  aggrieved  by  the  error  assigned, 
whatever  may  have  been  h\9  rights  to  insist 
on  the  error  at  the  original  hearing  or  on  ap- 
peal. Whiting  v.  Bank  of  United  States,  13 
Pet.  6,  10:  33 

Defect  of  parties. 

12.  An  objection  for  defect  of  parties 
should  be  taken  advantage  of  on  the  original 
hearing  or  upon  the  appeal,  if  any;  it  can- 
not be  relied  upon  as  matter  of  error  on  a 
bill  of  review,  unless  the  nonjoinder  can  be 
shown  to  have  operated  as  an  injury  or 
mischief  to  the  right  of  the  plaintiffs  in 
such  bill  of  review.  Whiting  v.  Bank  of 
United  States,  13  Pet.  6,  10:  33 
Cited  in   Qalpin   v.    Page.   1   Sawy.   342,    Fed. 

Cas.  No.  5.205 — Brown  v.  White,  4  Woods, 
617,  16  Fed.  902— Keith  v.  Alger.  59  C.  C 
A.   555,    124    Fed.   35— Betton   v.   Williams, 


4  Fla.  17— Smith  v.  Mitchell,  6  Ga.  469— 
Farmers'  Nat.  Bank  r.  Sperling,  113  III. 
280 — Newbold  v.  Schlens,  66  Md.  592,  9  Atl 
849 — Griffin  v.  Lovell,  42  Miss.  404 — Eustice 
v.  Holmes,  52  Miss.  312 — Orton  v.  Knab, 
3   Wis.   602. 

13-5.  A  party  to  a  decree  in  foreclosure 
cannot,  in  general,  demand  a  reversal  of  the 
decree  upon  a  bill  of  review,  for  nonjoinder 
of  parties,  unless  it  can  be  shown  some  right 
was  impaired  by  such  nonjoinder.  Whiting 
V.  Bank  of  United  SUtes,  13  Pet.  6,  10:  33 
Distinguished  in  Hurst  v.  Coe,  30  W.  Va.  169, 

3  S.  E.  564. 

Cited  in  Keller  v.  Ashford,  133  U.  S.  626. 
33  L.  ed.  674,  10  Sup.  Ct.  Rep.  494 — 
G  rattan  v.  Wiggins,  28  Cal.  33 — Rice  v.  Tar- 
ver,  4  Ga.  588 — Carey  v.  Hoxey,  11  Ga.  648. 

Miscellaneous  gronnds. 

See  also  infra,  59. 

16.  A  bill  of  review  can  be  sustained  un- 
der the  act  of  Congress  of  May,  1830,  re- 
lating U)  land  claims  in  Arkansas,  if  it  ap- 
pear to  the  court,  or  be  alleged  in  the  bill 
of  review,  that  the  original  decree  was 
founded  on  some  forged  evidence  of  title. 
Sampeyreac  v.  United  States,  7  Pet.  222, 

8:  665 
Distinguished  in   Johnston  v.   Smith,  21   Tex. 
729. 

Cited  in  Stephens  v.  Cherokee  Nation,  174  U.  8. 
478,  48  L.  ed.  1053,  19  Sup.  Ct.  Rep.  722— 
United  States  v.  Flint,  4  Sawy.  71.  Fed.  Cas. 
No.  15,121— Muse  v.  Arlington  Hotel  Co.  68 
Fed.  643. 

17.  A  bill  of  review  will  not  lie  in  a  lower 
court  for  errors  of  law  alleged  on  the  face 
of  a  decree  which  was  entered  in  that  court 
in  pursuance  of  a  mandate  sent  down  from 
the  appellate  court.  Such  errors  may  be 
corrected  by  a  direct  application  to  the  ap- 
pellate court.  Southard  v.  Russell,  16  How. 
547,  14:  1052 
Cited  in  Re  Gamewell  Fire- Alarm  Teleg.  Co.  20 

C.  C.  A.  114,  83  U.  S.  App.  452,  73  Fed. 
910,  912 — Malone  v.  Carroll,  33  Ala.  195 — 
State  ex  rel.  Reynolds  v.  White,  40  Fla.  317, 
24  So.  100 — Nashua  &  L.  R.  Corp.  v.  Bos- 
ton &  L.  R.  Corp.  169  Mass.  163,  47  N.  B. 
606. 

18.  A  final  decree  made  without  compli- 
ance with  an  order  of  the  circuit  court  en- 
larging the  time  to  answer,  or  requiring 
service  of  a  copy  of  the  answer  before  a 
final  decree,  is  not  error  for  which  a  bill  of 
review  lies.  Bank  of  United  States  v. 
White,  8  Pet.  262,  8:  938 
Cited  in  Linder  v.  Lewis,  1  Fed.  381. 

19.  That  property  was  sold  for  less  than 
its  real  value  on  foreclosure  of  a  mortgage, 
while  furnishing  ground  for  a  reopening  of 
the  biddings  or  ordering  a  resale,  in  the 
court's  discretion,  is  not  an  error  for  which 
the  legal  representatives  of  the  mortgagor 
can  set  the  sale  aside,  on  a  bill  of  review. 
Whiting  V.  Bank  of  United  States,  13  Pet. 
6,  10: 33 

20.  Bills  of  review  containing  new  mat- 
ter are  in  the  nature  of  original  bills  so  far 
as  new  matter  is  concerned,  and  admit  of 
an  answer  and  replication  and  proceedings 
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appertaining  to  an  issue  of  fact,  but  only 

as  it  relates  to  the  truth  and  sufficiency  of 

such  new  matter  and  the  propriety  of  its 

admission  for  the   purpose  of  opening  the 

decree  in  the  original  cause.     Buffington  ▼. 

Harvey,  9B  U.  S.  99,  24:  381 

Cited  In  Irwjn  r.  Meyrose,  2  McCrary,  248,   7 

Fed.  53&^Knobloch  v.  Mueller,  123  111.  564, 

17  N.  E.  696 — Blair  v.  Ritchie,  73  Vt.  114, 

50  Atl.  807. 

21.  A  bill  of  review  praying  relief  from 
a  decree  must  be  dismissed  where  the  ex- 
cuse set  up  by  the  claimant  for  not  appear- 
ing and  defending  the  former  suit — to  wit, 
the  fraud  and  imposition  of  the  defendant — 
was  fully  denied  in  the  answer,  and  wholly 
unsupported  by  the  proofs.  Grossman  v. 
Perin  (McMicken  v.  Perin)   22  How.  282, 

16*  259 
Cited  in  Allen  t.  Wilson,  21  Fed.  884 — Strlb- 

Ung  T.  Hart,  20  Fla.  260. 


1^.  Newly  Discovered  Evidence, 

Time  for  Bringing,  see  infra,  43,  46. 

Leave   of    Court    for    Filing   Bill    for,    see 

infra,  51,  52. 
See  also  infra,  61,  62. 

21a.  [New  evidence,  which  if  admissible 
eould  produce  no  different  result  in  the 
original  cause,  is  not  ground  for  a  bill  of 
review.  Poole  v.  Nixon  (C.  Ct.)  9  Pet. 
770,  Appx.  9:  305] 

22.  Where  evidence  that  has  come  to  light 
after  a  decree  was  made  might  have  been 
produced  before  if  proper  effort  had  been 
made,  and  which  would  not,  if  produced, 
have  justified  a  decree  in  favor  of  the  par- 
ty, a  bill  cannot  be  granted.  Purcell  v 
Coleman  (Purcell  v.  Miner)   4  Wall.  519, 

18:  459 
Beard  v.  Burts,  95  U.  S.  434,  24:  485 
Providence  Rubber  Co.  v.  Goodyear,  9  Wall. 

805,  19:  828 

Dumont  v.  Des  Moines  Valley  R.  Co.  131  U. 

8.  clx.  Appx.  and  25:  520 

Cited  in  Plttsborgrh  Reduction   Co.   v.   Cowles 

Electric  Smelting  &  Aluminum   Co.  64   Fed. 

127-— Boston  &  R.  Electric  Street  R.  Co.  r. 

Bemis  Car-Box  Co.  38  C.  C.  A.  664,  98  Fed. 

124— Crews  v.  Richards,  14  Or.  445,  13  Pac. 

67. 

22a.  [Leave  to  file  a  bill  of  review,  on 
the  ground  of  the  discovery  of  new  matter, 
will  not  be  granted,  where  the  newly  dis- 
covered evidence  could,  by  the  exercise  of 
ordinary  diligence,  have  been  procured  and 
used  before  the  decree.  Poole  v.  Nixon  (C. 
Ct)  9  Pet.  770,  Appx.  9:  305] 

22b.  [Merely  corroborative  and  confirma- 
tory evidence  is  not  new  matter  for  which 
leave  to  file  a  bill  of  review  will  be  granted. 
Poole  V.  Nixon  (C-  Ct.)  9  Pet.  770,  Appx. 

9:  305] 

23.  A  bill  of  review  cannot  be  maintained 
where  the  newly-discovered  evidence  is  mere- 
ly cumulative  and  relates  to  a  collateral 
fact  Bot  of  itself,  if  admitted,  decisive  or 


controlling.     Southard  v.  Russell,  16  How. 
547,  14:  1052 

24.  Newly-discovered  evidence  which  goes 
to  impeach  the  character  of  witnesses  ex- 
amined in  the  original  suit,  or  the  discov- 
ery of  cumulative  witnesses  as  to  a  liti- 
gated fact,  is  not  sufficient  to  support  a  bill 
of  review.  Southard  v.  Russell,  16  How. 
547,  14:  1052 

25.  A  bill  of  review  will  not  lie  in  the 
case  of  newly-discovered  evidence,  unless 
such  a  right  was  reserved  in  the  decree  of 
the  appellate  court,^-a8  permission  given 
by  that  court.  Southard  v.  Russell,  16  How. 
547,  14:  1052 
Cited  in  Re  PoUs,   166   U.   S.  267,   41    L.   ed. 

005.  17  Sup.  Ct.  Rep.  520--FuIIer  v.  United 
States  (Ex  parte  Fuller)  182  U.  S.  567.  45 
L.  ed.  1234,  21  Sup.  Ct.  Rep.  871— United 
States  V.  Bolton,  Fed.  Cas.  No.  14,623 — 
Gregory  v.  Pike,  15  C.  C.  A.  47,  38  U.  S.  App. 
76,  67  Fed.  852 — BIssell  Carpet- Sweeper  Co. 
V.  Goshen  Sweeper  Co.  10  C.  C.  A.  32,  43 
U.  S.  App.  47,  72  Fed.  552— Society  of  Shak- 
ers V.  Watson,  23  C.  C.  A.  206,  47  U.  S.  App 
170,  77  Fed.  515 — Seymour  v.  White  County, 
34  C.  C.  A.  240,  92  Fed.  115-— Hawkins  v. 
Cleveland,  C.  C.  &  St.  L.  R.  Co.  3»  C.  C  A. 
539,  99  Fed.  323 — Pittsburgh,  C.  C.  &  St. 
L.  R.  Co.  V.  Keokuk  &  H.  Bridge  Co.  46  C\ 
C.  A.  643,  107  Fed.  785— Keith  v.  Alger,  59 
C.  C.  A.  557,  124  Fed.  37 — Jacks  v.  Adair, 
33  Ark.  172 — Farrow  v.  Eclipse  Bicycle  Ca 
18  App.  D.  C.  Ill,  112 — Blozham  v.  Florida, 
C.  &  P.  R.  Co.  39  Fla.  287,  22  So.  697— 
Kingsbury  v.  Buckner,  70  III.  517 — Shaefer 
V.  Wunderle,  154  111.  582,  39  N.  E.  62,3— 
Wlllems  V.  Wlllems,  72  III.  App.  202— Fox 
V.  Reynolds,  24  Ind.  50 — Hill  v.  Roach.  72 
Ind.  62— McGregor  v.  Gardner,  16  Iowa,  550 
— Cleveland  v.  Quilty,  128  Mass.  579 — Gale 
V.  Nlckerson,  144  Mass.  418,  11  N.  E.  714— 
Ryerson  v.  Eldred,  18  Mich.  492 — Hall  v. 
Waddlll,  78  Miss.  42,  27  So.  936— King  v. 
Ruckman,  22  N.  J.  Eq.  553 — Putnam  v 
Clark.  35  N.  J.  Eq.  149 — Crews  v.  Richards, 
14  Or.  444,  13  Pac.  67— Nessley  v.  Ladd,  30 
Or.  565,  48  Pac.  420 — Ez  parte  Knox,  17  S. 
C.  212 — State  ex  rel.  Wolferman  v.  Superior 
Court,  8  Wash.  593,  36  Pac.  443 — Henry  v. 
Davis.  13  W.  Va.  253 — Ketchum  v.  Breed,  66 
Wis.   98,   26  N.   W.  271. 

26.  A  bill  of  review  may  be  maintained 
on  the  discovery  of  an  agreement  which  was 
absent  at  the  trial,  where  its  absence  was 
satisfactorily  accounted  for.  Easley  v.  Kel- 
lom,  14  Wall.  279,  20:  890 

26a.  [An  entire  new  title  in  a  new  party, 
who  is  a  stranger  to  the  suit,  claiming  ad- 
versely to  all  the  original  parties  cannot  be 
considered  newly  discovered  matter  justify- 
ing the  openincf  of  a  decree  and  its  recon- 
sideration by  bill  of  review.  Poole  v.  Nixon 
(C.  Ct.)  9  Pet.  770,  Appx.  9:  305] 

27.  New  matter  alleged  to  have  been  dis- 
covered, when  it  relates  only  to  the  pro- 
ceedings in  making  the  sale,  can  have  no 
eflfect  on  the  original  decree  in  a  foreclosure 
suit.  Shelton  v.  Van  Kleeck,  106  U.  S.  532, 
1  Sup.  Ct.  Rep.  491,  27:  269 

c.  Fraud. 

28.  A  bill  of  review  is  the  remedy  to  set 
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aside  a  decree  because  it  was  obtained  by 
fraud.     Terry  v.  Commercial  Bank  of  Ala- 
bama, 92  U.  S.  454,  23:  620 
Cited   in   Re   Herdic,    40   Fed.   361 — Dickinson 
V.  Saunders,  63  C.  C.  A.  670,  129  Fed.  20 — 
Robinson   t.    SpriDKrfleld    Co.    21    Fla.    228 — 
Adair  v.  Cummin,  48  Mich.  878,   12  N.   W. 
495 — Lamb  v.  San  Pedro  &  C.  d.  A.  Co.  3  N. 
M.  645,  9  Pac.  525 — Wilson  v.  Schaeferp  107 
Tenn.  324,  04  S.  W.  208. 

29.  It  is  a  general  rule  that  a  bill  of  re- 
view will  not  lie  against  a  decree  entered 
by  mutual  consent  of  the  parties,  unless 
there  was  fraud  in  obtaining  it.  Thompson 
T.  Maxwell  Land-Grant  &  R.  Co.  95  U.  S. 
391  24: 481 

Cited  in  White  v.  Joyce  (White  v.  Miller)  158 
U.  S.  147,  89  L.  ed.  928,  15  Sup.  Ct.  Rep. 
788 — ^Thompson  v.  Maxwell  Land  Grant  & 
R.  Co.  168  U.  8.  465,  42  L  ed.  540,  18  Sup. 
Ct.  Rep.  121 — Hoffman  v.  Knox,  1  C.  C.  A. 
542,  8  U.  S.  App.  19,  50  Fed.  491— Adler  ▼. 
Van  Kirk  Land  &  Constr.  Co.  114  Ala.  501,  62 
Am.  St.  Rep.  133,  21  So.  490 — Knobloch  v. 
Mueller,  123  III.  565,  17  N.  E.  696— Bent  v. 
Maxwell  Land  Grant  &  R.  Co.  3  N.  M.  251. 
3  Pac.  721 — ^Thompson  v.  Maxwell  Land 
Grant  &  R.  Co.  3  N.  M.  470.  6  Pac.  193— 
Bent  ▼.  Miranda,  8  N.  M.  89,  42  Pac.  91 — 
•Stites  V.  McGee,  87  Or.  577,  61  Pac.  91— 
Darraugh  v.  Blackford^  84  Va.  515,  5  S.  K. 
542 — Walker  t.  Grayson,  86  Va.  844,  10  S. 
B.  51 — Stewart  t.  Stewart,  40  W.  Va.  86,  20 
S.  B.  862 — Camden  v.  Ferrell,  60  W.  Va. 
120,  40  S.  B.  368. 


///.  When  Bill  Lies;  What  Subject  of. 
See  also  supra,  2. 

30.  A  bill  in  the  nature  of  a  bill  of  re- 
view lies  only  when  there  has  been  no  enrol- 
ment of  the  decree  sought  to  be  reviewed. 
Whiting  V.  Bank  of  United  States,  13  Pet. 
6,  10: 33 
Cited  in  The  Lizzie  Weston,  Blatchf.  Prize  Cas. 

265,  Fed.  Cas.  No.  8,425 — ^The  Major  Bar- 
bour, Blatchf.  Prize  Cas.  315,  Fed.  Cas.  No. 
8,984 — The  New  England,  3  Suran.  503,  Fed. 
Cas.  No.  10,151 — Sloman  v.  Wyssman,  Fed. 
Cas.  No.  12,955a — United  States  v.  The  Gla- 
morgan, 2  Curt.  C.  C.  238,  Fed.  Cas.  No. 
15,214 — Robinson  v.  Rudkins,  28  Fed.  9 — 
Fries  V.  Fries,  1  MacArth.  293 — Carey  v. 
Giles,  10  Ga.  22— Lilly  v.  Shaw,  59  111.  76 
— Hurd  y.  Goodrich,  59  III.  459 — Foy  y.  Foy, 
25  Miss.   212. 

31.  A  decree  of  foreclosure  and  sale  is  to 
be  considered  as  a  final  decree  so  as  to  set 
running  the  statute  of  limitations  against 
a  bill  of  review,  although  no  return  and  con- 
firmation of  the  sale  has  been  made.  Whit- 
ing v.  Bank  of  United  SUtes,  13  Pet.  6, 

10:33 

32.  A  bill  of  review  is  the  proper  mode 
of  correcting  an  erroneous  decree  declaring 
conveyances  to  a  wife  void.  Clark  v.  Kil- 
lian,  103  U.  S.  766,  26:  607 

33.  The  conclusion  of  fact  found  by  the 
chancellor  of  Tennessee  upon  evidence,  that 
the  defendant,  in  cutting  wood,  was  acting 
under  authority  from  the  military  authori- 


ties of  the  United  States,  and  not  denied  in 
the  bill  of  review,  was  conclusive  and  not  re- 
viewable.   Beard  v.  Burts,  95  U.  S.  434, 

24:  485 

34.  A  bill  of  review  will  lie  to  a  decree 
directing  the  sale  of  real  estate  under  the 
Maryland  statute  of  1785,  by  which  the  real 
estate  of  minors  and  persons  non  compos 
mentia  is  authorized  to  be  sold  for  debts  of 
the  ancestor,  since  the  statute  gives  juris- 
diction of  proceedings  for  that  purpose  to 
the  chancellor,  not  as  conferring  a  personal 
power,  but  as  enlarging  the  jurisdiction  of 
his  court.  Bank  of  United  States  v.  Ritchie, 
8  Pet.  128,  8:890 
Cited  in  Hendryx  v.  Perkins,  52  C.  C.  A.  442, 

114  Fed.  808 — ^McDouf^ld  v.  Dougherty,  39 
Ala.  424— McCall  v.  McCurdy,  69  Ala.  71— 
Gregory  v.  Lenning,  54  Md.  55 — Warren  v. 
Union  Bank,  28  App.  Div.  30,  51  N.  T.  Supp. 
27 — Warren  v.  Union  Bank,  157  N.  Y.  277. 
43  L.R.A.  263,  68  Am.  St.  Rep.  777,  61  N.  G. 
1036 — Manion  v.  Fahy,  11  W.  Va.  494. 

35.  A  bill  of  review  can  be  maintained 
to  determine  whether  the  decree  has  been 
substantially  executed,  the  effect  of  ita  exe- 
cution  upon  the  rights  of  the  parties,  and 
to  remove  any  cloud  from  the  title  arising 
from  irregularities  in  the  suit.  Thompson 
V.  Maxwell  Land  Grant  &  R.  Co.  96  U.  S. 
391,  24:  481 
Cited  in  Root  v.  Woolworth,  160  U.  S.  410,  37 

L.  ed.  1126,  14  Sup.  Ct.  Rep.  136— Shain- 
wald  V.  Lewis,  69  Fed.  494 — Hendryx  v.  Per- 
kins, 62  C.  C.  A.  462,  114  Fed.  828. 

Editorial  notes. 

Who  may  maintain.  8:  891 

When  and  for  what  bill  of  review  may 

be  brought.  27:  269 


iT.  Brocedure  and  DetermMuition. 

General  Jurisdiction  of  Equity  to  Enforce 

Judgments,  see  Equity,  I.  d,  12. 
See  also  supra,  20. 
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a.  Parties. 


36.  None  but  parties  and  privies  can  have 
a  bill  of  review.  It  does  not  lie  for  as- 
signees. Whiting  V.  Bank  of  United  States, 
13  Pet.  6,  10:  33 

Thompson  v.  Maxwell  Land-Grant  ft  R.  Co. 
95  U.  S.  391,  24:  481 

Cited  in  Re  Columbia  Real  Estate  Co.  60  C.  C. 
A.  410,  112  Fed.  646 — Cornish  v.  Keesee,  21 
Ark.  531 — Gay  v.  Brierfleld  Coal  ft  I.  Co.  04 
Ala.  318,  16  L.R.A.  570,  33  Am.  St  Rep. 
122,  11  So.  353— Glide  v.  Dwyer,  83  Cal.  490, 
23  Pac.  706 — Robinson  v.  Springfield  Co.  21 
Fla.  228 — Doyle  v.  New  York  &  N.  B.  R.  Co. 
14  R.  I.  56 — Ueermans  v.  Montague,  2  Va. 
Dec.  16,  20  S.  E.  890 — Hlnton  v.  Bland,  81 
Va.  597 — Armstead  v.  Bailey,  88  Va.  245,  2 
8.  B.  38 — Gibson  v.  Green,  80  Va.  528,  37 
Am.  St.  Rep.  888,  16  S.  B.  661 — ^Re  Leavens, 
60  Wis.  451,  27  N.  W.  324. 
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37.  All  the  parties  to  the  original  decree 
ought  to  join  in  the  bill  of  review.  Bank  of 
United  SUtes  v.  White,  8  Pet.  262,  8:  938 
Cited   In    RalstOD    r.    Sharon,    51    Fed.    714 — 

Frankfort  y.  Deposit  Bank,  120  Fed.  168 — 
Tamer  t.  Berry,  8  111.  543 — Frlley  v.  Hen- 
dricks,  27  Miss.  417 — Maxwell  Land  Grant 
k  R.  Co.  T.  Thompsoo,  1  N.  M.  606 — Sturges 
r.  Longworth,  1  Ohio  St  560 — Grant  v.  Lud- 
low, 8  Ohio  St  92. 

38.  Where  a  bill  of  review  was  filed  under 
the  act  of  1830,  to  annul  a  decree  of  con- 
firmation in  favor  of  a  fictitious  person, 
founded  on  forged  evidence  of  title,  one  not 
a  party  to  the  original  decree,  who  claims 
the  land  under  the  decree  as  a  bona  fide 
purchaser,  is  not  a  proper  partv.  Sam- 
peyreae  v.  United  SUtes,  7  Pet  222,  8:  665 

38a.  [A  bill  to  review  a  decree  construing 
a  will  and  determining  who  was  the  testa- 
tor's heir  at  law  cannot  be  maintained  by 
devisees,  not  in  privity  with  the  parties  or 
the  testator,  and  who  do  not  claim  by  rep- 
resentation, succession  or  act  of  law,  but 
as  purchasers  under  the  will.  Poole  v.  Nix- 
on (C.  Ct)  9  Pet  770,  Appz.  9:  305] 

38b.  [An  affidavit  in  support  of  a  peti- 
tion for  a  bill  of  review  must  be  made  by 
the  party  making  the  application,  unless  it 
appears  from  special  circumstances  that  the 
whole  subject  is  so  fully  in  the  knowledge 
of  some  other  person  that  he  can  satisfy 
the  court  on  all  matters  upon  which  they 
are  to  act  Poole  v.  Nixon  (C.  Ct)  9  Pet. 
770,  Appx.  9:  305] 

39.  The  objection  that  the  widow  of  the 
testator's  son  should  have  been  made  a  par- 
ty to  a  bill  to  review  a  decree  declaring  that 
a  trust  created  by  the  will  in  favor  of  the 
testator's  grandchildren  violated  the  rule 
tgainst  perpetuities  is  too  late  when  first 
raised  on  the  hearing  of  a  demurrer  to  the 
bill  of  review,  where  the  fact  of  her  exist- 
ence does  not  appear  of  record.  Landram  v. 
Jordan,  203  U.  S.  66,  27  Sup.  Ct  Rep.  17, 

51:88 

b.  Time* 

Federal   Question   as   to,    see   Appeal    and 

Error,  2226. 
See  also  supra,  31;  Limitation  of  Actions, 

433. 

40.  A  bill  of  review  will  be  barred  by  the 
analogy  which  it  bears  to  a  writ  of  error, 
which  must  be  prosecuted  within  five  years 
from  rendition  of  judgment.  Kennedy  v. 
Bank  of  Georgia,  8  How.  586,  12:  1209 
Cited  In  Copeland  v.  Bruoing,  104  Fed.  171. 

41.  BiUs  for  review  for  errors  apparent 
of  record  must  ordinarily  be  brought  within 
the  time  limited  by  statute  for  taking  an 
appeal  from  the  decrees  sought  to  be  re- 
viewed. Central  Trust  Co.  of  New  York  v. 
Grant  Locomotive  Works,  135  U.  S.  207,  10 
Sup.  Ct.  Rep.  736,  34:  97 
CAted  In  Bank  of  LewlahurK  v.  Sheffey,  140  U. 

S.  461,  35  L.  ed.  496,  11  Sup.  Ct.  Hep.  755— 
Reed  t.  Stanly,  89  Fed.  433— Re  Worcester 


County,  42  C.  C.  A.  640,  8  N.  B.  N.  Rep.  605. 
102  Fed.  811 — First  Nat.  Bank  v.  Ewlng.  43 
C.  C.  A.  165,  103  Fed.  183 — Copeland  v. 
Brunlng,  104  Fed.  171 — Halsted  v.  Forest 
HIU  Co.  109  Fed.  823 — Hendryz  v.  Perkins, 
52  C.  C.  A.  438,  114  Fed.  804— Chamberlin  v. 
Peoria,  D.  &  E.  R.  Co.  55  C.  C.  A.  55,  118 
Fed.  83 — Cocke  v.  Copenhaver,  61  C.  C.  A. 
213,  126  Fed.  147--Crim  v.  Woodford,  68  C. 
C.  A.  587,  136  Fed.  87. 

42.  Although  bills  of  review  are  not 
strictly  within  the  statute  of  limitations, 
yet  courts  of  equity  adopt  the  analogy  in 
prescribing  the  time  within  which  they  shall 
be  brought.  Thomas  v.  Brockenbrough,  10 
Wheat.  146,  6:  287 
Cited  in  Elmendorf  v.  Taylor,  10  Wheat.  168, 

6  L.  ed.  294 — Boone  v.  Chiles,  10  Pet.  221,  9 
L.  ed.  404 — Baker  v.  Blddle,  Baldw.  419,  Fed. 
Caa  No.  764 — Bryan  v.  Stevens,  Fed.  Caa.  No. 
2,066a — ^Poole  v.  Nlzon,  9  Pet.  781  Appz.  Fed. 
Caa  No.  11,270 — Danlevy  v.  Dunlevy,  38 
Fed.  462— McDonald  v.  Whitney,  30  Fed.  467 
— ^Rector  v.  Fitzgerald,  8  C.  C.  A.  282,  19  U. 
S.  App.  423,  59  Fed.  818 — Reed  v.  Stanley, 
89  Fed.  433 — Reed  v.  Stanley,  38  C.  C.  A. 
882,  97  Fed.  522 — Copeland  v.  Brunlng,  104 
Fed.  170— Halsted  v.  Forest  Hill  Co.  100 
Fed.  823— Blythe  Co.  v.  Hinckley,  49  C.  C. 
A.  657,  111  Fed.  837 — Hendryx  v.  Perkins,  52 
C.  C.  A.  460,  114  Fed.  826 — Chamberlin  v. 
Peoria.  D.  &  E.  R.  Co.  55  C.  C.  A.  55,  118 
Fed.  33— Keith  v.  Alger,  59  C.  C.  A.  555, 
124  Fed.  85 — Cocke  v.  Copenhaver,  61  C.  C. 
A.  213,  126  Fed.  147— Allen  v.  Currey,  41 
Cal.  321 — ^Perkins  v.  Cartmell,  4  Harr.  (Del.) 
274,  42  Am.  Dec.  753 — ^Fillyau  v.  Laverty, 
8  Fla.  108 — Guerry  v.  Durham,  11  Ga.  17 — 
Jenkins  v.  Prewltt,  5  Blackf.  9 — Perkins  v. 
Rogers,  85  Ind.  141,  9  Am.  Rep.  639 — 
Boyd  V.  Yanderkemp,  1  Barb.  Ch.  288 — 
Yorks's  Appeal,  110  Pa.  82,  2  Atl.  65,  43 
Phila.  Leg.  Int.  416 — ^Williams  v.  Stark- 
weather, 24  R.  I.  514t  53  Atl.  870 — Harris 
V.  Edmondson,  8  Tenn.  Ch.  215 — Heermans  v. 
Montague,  2  Va.  Dec.  16,  20  S.  E.  809 — 
Morgan  v.  Ohio  River  R.  Co.  80  W.  Va.  28,  10 
8.  E.  588. 

43.  A  bill  of  review  must  ordinarily  be 
brought  within  the  time  limited  by  statute 
for  taking  an  appeal  from  the  decree  sought 
to  be  reviewed,  where  the  review  sought  is 
not  founded  on  matters  discovered  since  the 
decree.  Ensminger  v.  Powers,  108  U.  S.  292, 
2  Sup.  Ct.  Rep.  643,  27:  732 
Thomas  v.  Brockenbrough,  10  Wheat.  146, 

6:287 
Kennedy  v.  Bank  of  Georgia,  8  How.  586, 

12:  1209 

Whiting  V.  Bank  of  United  States,  13  Pet. 

6  10:  33 

Clark  V.  Killian,  103  U.  S.  766,  26:  607 

Kicker  v.  Powell,  100  U.  S.  104,      25:  527 

Cited  in  Kennedy  v.  Bank  of  Georgia,  8  How. 

610,   12  L.  ed.   1218 — Ensminger  v.  Powers, 

108  U.  S.  302,  27  L.  ed.  736,  2  Sup.  Ct.  Rep. 

643 — Pacific  R.  Co.  v.  Missouri  P.  R.  Co.  Ill 

U.  S.  520,  28  L.  ed.  504,  4  Sup.  Ct.  Rep.  583 

— Central    Trust    Co.    v.    Grant    Locomotive 

Works,  135  U.  S.  227,  34  L.  ed.  105,  10  Sup. 

Ct.  Rep.  736 — Osborne  v.  San  Diego  Land  & 

Town  Co.  178  U.  S.  32,  44  L.  ed.  066,  20 

Sup.   Ct.   Rep.   860 — Poole  v.   Nixon,  9  Pet. 

780   Appz.  Fed  Cas.  No.  11,270 — Sloman  v. 

Wyssman,    Fed.    Cas.    No.    12,955a — Snow   v. 

Edwards.    2    1a)W.    Dec.    276,    Fed.   Cas.    No. 

13,145 — United  States  v.  Samperyac,  Hempst 
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131,  Fed.  Cag.  No.  16,216a — Taylor  v.  Char- 
ter Oak  L.  Ida.  Co.  3  McCrary.  486,  17  Fed. 
567 — Dim  levy  v.  Dun  levy,  38  Fed.  462 — Mc- 
Donald V.  Whitney,  39  Fed.  467 — Rector  v. 
Fitzgerald,  8  C.  C.  A.  282,  19  U.  8.  App.  423, 
59  Fed.  813— Reed  v.  Stanly,  89  Fed.  433— 
Copeland  v.  Bninlng,  104  Fed.  171 — Blythe 
Co.  v.  Hinckley,  49  C.  C.  A.  657,  111  Fed. 
837 — Blythe  Co.  v.  Hinckley,  49  C.  C.  A. 
659,  111  Fed.  839 — Chamberlln  v.  Peoria.  D. 
&  B.  R.  Co.  55  C.  C.  A.  65,  118  Fed.  33— 
Cocke  V.  Copenhaver,  61  C.  C.  A.  213,  126 
Fed.  147 — ^Atlantic  Trust  Co.  v.  Dana,  62 
CCA.  670,  128  Fed.  222— Morton  v.  Un- 
derwood, 49  Ala.  422 — Ex  parte  Crittenden, 
10  Ark.  356 — Bartlett  v.  Gregory,  60  Ark.  450, 
30  8.  W.  1043— Steen  v.  March.  132  Cal.  618, 
64  Pac.  994 — Wilkinson  v.  Gage,  40  111.  App. 
605 — Elliott  r.  Balcom,  11  Gray.  300 — ^Rid- 
dle's Estate,  19  Pa.  433 — Armstrong  v.  Hum- 
phreys. 5  S.  C  N.  S.  130 — ^Ruley  v.  Foley,  64 
W.  Va.  494,  46  S.  E.  348. 

44.  A  bill  of  review  is  the  proper  mode 
of  correcting  errors  in  a  decree  which  are 
apparent  on  the  face  of  the  record;  and  it 
may  be  brought  at  any  time  within  the  time 
limited  by  statute  for  taking  an  appeal. 
Clark  V.  Killian,  103  U.  S.  766,  26:  607 
Distinguished  in  Hendryx  t.  Perkins,  62  C  C 

A.  442,  114  Fed.  808. 

Cited  In  McDonald  v.  Whitney.  39  Fed.  467— 
Knox  V.  Columbia  Liberty  Iron  Co.  42  Fed. 
380 — ^Rector  v.  Fitzgerald,  8  C  C  A.  282, 
19  U.  S.  App.  423,  59  Fed.  813— Smyth  v. 
Fitzsimmons,  07  Ala.  459,  12  So.  48. 

45.  A  bill  of  review  filed  January  4,  1877, 
was  filed  in  time  where  the  decree  to  be  re- 
viewed had  been  rendered  less  than  two 
years  previous.  Clark  v.  Killian,  103  U.  8. 
766,  26: 607 
Cited  in  Ensminger  v.  Powers,  108  U.  S.  302, 

27  L.  ed.  736,  2  Sup.  Ct.  Rep.  643 — Reed  v. 
Stanly,  89  Fed.  433 — Copeland  v.  Bruning, 
104  Fed.  171— Blythe  Co.  v.  HlncHley,  49  C 
C.  A.  657,  111  Fed.  837. 

46.  It  is  in  the  discretion  of  the  court  to 
grant  leave  to  file  a  bill  of  review  on  the 
ground  of  newly-discovered  evidence,  al- 
though the  time  limited  for  taking  an  ap- 
peal from  the  decree  sought  to  be  reviewed 
has  expired.  Thomas  v.  Brockenbrough,  10 
Wheat.  146,  6;  287 
Cited  in  Stelnes  v.  Franklin  County,  14  Wall. 

22,  20  L.  ed.  848 — ^Ricker  v.  Powell,  100  U. 
S.  107.  26  L.  ed.  528— Clark  v.  Klllian,  103 
U.  8.  769.  26  L.  ed.  608 — ^Ensminger  v.  Pow- 
ers, 108  U.  S.  302.  27  L.  ed.  736.  2  Sup.  Ct. 
Rep.  643 — Dexter  v.  Arnold.  5  Mason,  314, 
Fed.  Cas.  No.  3.856 — Massie  v.  Graham,  3 
McLean,  52.  Fed.  Cas.  No.  9,263— United 
States  v.  Samperyac.  Hempat.  131.  Fed.  Cas. 
No.  16.216a — Irwin  v.  Meyrose,  2  McCrary, 
249,  7  Fed.  536 — ^Taylor  v.  Charter  Oak  L. 
Ins.   Co.  3  McCrary.  486,   17   Fed.  567. 

47.  While  an  appeal  subsequently  aban- 
doned is  pending  here,  although  there  is  no 
supersedeas,  the  circuit  court  has  no  juris- 
diction to  vacate  the  decree;  consequently 
that  period  is  not  counted  in  limiting  the 
time  for  filing  a  bill  of  review.  Ensminger 
v.  Powers,  108  U.  S.  292,  2  Sup.  Ct.  Rep. 
643,  27: 732 
Cited    in    Kimberly    v.    Arms,    40    Fed.    551 — 

First  Nat.  Bank  v.  State  Nat.  Bank,  65  C 
C  A.  415,  131  Fed.  431-~State  ex  rel.  Shrad- 


er  V.  Phillips,  32  Fla.  406.  13  So.  920 — 
State  ex  rel.  Terre  Haute  v.  Kolsem,  180  IndL 
436.  14  L.R.A.  668.  29  N.  E.  595. 
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o.  Leave  of  Court. 

See  also  supra,  22a,  22b,  46. 

48.  Application  for  leave  to  file  a  bill  of 
review,  after  judgment  in  the  apellate 
court,  must  be  made,  in  such  court,  kings- 
bury  V.  Buckner,  134  U.  S.  650,  10  Sup.  Ct. 
Rep.  638,  33:  1047 
Cited  in  Gaines  ▼.  Rugg  (Oalnes  r.  Caldwell) 

148  U.  S.  242,  37  L.  ed.  437.  13  Sup.  Ct.  Rep. 
611 — Society  of  Shakers  r.  Watson,  23  C.  C 
A.  264.  47  U.  8.  App.  170,  77  Fed.  618 — 
Seymour  v.  White  County.  34  C.  C.  A.  240, 
92  Fed.  115 — Pittsburgh,  C.  C.  &  St  L.  R. 
Co.  V.  Keokuk  &  H.  Bridge  Co.  46  C.  C.  A^ 
043,  107  Fed.  785. 

49.  The  right  to  file  a  bill  of  review  with- 
out leave  exists  only  when  the  bill  is 
brought  for  error  of  law  alone.  Ricker  v. 
Powell,  100  U.  S.  104,  25:  527 

50.  A  special  license  of  the  court  for  fil- 
ing a  bill  of  review  which  relates  to  errors 
on  the  face  of  the  decree  alone  is  not  neccb- 
sary.    Davis  v.  Speiden,  104  U.  S.  83, 

26:660 
Cited  in  Kimberly  v.  Arms.  40  Fed.  664. 

51.  A  bill  of  review  on  the  ground  of 
newly-discovered  matter  can  only  be  filed 
on  special  leave,  which  depends  on  the  dis- 
cretion of  the  court  to  which  the  application 
is  made.    Ricker  v.  Powell,  100  U.  S.  104, 

25:  527 

Purcell  V.  Coleman  (Purcell  v.  Miner)  4 
WaU.  519,  18:  459 

Thomas  v.  Brockenbrough,  10  Wheat.  146, 

6:  287 

Providence  Rubber  Co.  v.  Goodvear,  9  Wall. 
805,  '  19: 828 

Cited  in  Ricker  v.  Powell^  100  U.  S.  107.  25  L. 
ed.  528— Nashville  &  C.  B.  Co.  v.  United 
States.  101  U.  S.  641.  25  L.  ed.  1075--Gaines 
V.  Rugg  (Gaines  v.  Caldwell)  148  U.  8.  241. 
37  L.  ed.  437,  13  Sup.  Ct.  Rep.  611 — ^Dono- 
hoe  V.  Mariposa  Land  &  Mln.  Co.  5  Sawy. 
172,  Fed.  Cas.  No.  3,989 — United  States  ▼. 
Rico,  Fed.  Cas.  No.  16,160 — Weaver  v.  Alter, 
3  Woods.  154,  Fed.  Cas.  No.  17,308 — Pacific 
R.  Co.  V.  Missouri  P.  R.  Co.  2  McCra- 
ry. 229.  12  Fed.  641 — Kimberly  v.  Arms. 
^0  Fed.  556 — Gregory  v.  Pike,  15  C.  0, 
A.  47,  33  U.  S.  App.  76,  67  Fed.  852 
— 'Re  Gamewell  Fire-Alarm  Teleg.  Co.  20 
C.  C.  A.  114.  33  U.  S.  App.  452.  73  Fed. 
911 — Copeland  v.  Bruning,  104  Fed.  170 — 
Hendryx  v.  Perkins.  52  C.  C.  A.  443«  114 
Fed.  809 — Camp  Mfg.  Co.  v.  Parker.  121  Fed. 
106 — Kissinger-Iron  Co.  v.  Bradford  Belting 
Co.  59  C.  C.  A.  222,  123  Fed.  92— Farrow  v. 
Kcllpse  Bicycle  Co.  18  App.  D.  C.  112 — 
East  Tennessee.  V.  &  G.  R.  Co.  v.  Whltlock, 
75  Ga.  82 — Schaefer  v.  Wunderle.  154  111. 
581.  39  N.  E.  623 — ^Traphagen  v.  Voorheea 
45  N.  J.  Eq.  49,  16  Atl.  198 — Crews  v.  Rich- 
ards. 14  Or.  445.  13  Pac  67 — Bradley  T. 
Bradley.  83  Va.  80,  1  S.  E.  477 — Harmaa  v. 
McMuUin,  85  Va.  191,  7  S.  B.  349. 
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52.  The  defeated  party,  upon  the  discov- 
ery of  new  evidence,  may,  after  final  decree 
in  the  Supreme  Court,  obtain  leave  from 
that  court  to  file  a  bill  of  review  in  the 
court  below  to  review  the  judgment  which 
the  Supreme  Court  rendered.  United  States 
T.  Moorehead  (United  States  v.  Knight)  1 
Black,  488.  17:  80 
Cited  In  Kingsbury  v.  Buckner,  134  U.  8.  672, 

33  L.  ed.  1056,  10  Sap.  Ct.  Rep.  638— Re 
Potts,  166  U.  S.  268,  41  L.  ed.  006,  17  Sup. 
Ct.  Rep.  520 — Puller  v.  United  States  (Ex 
parte  FuUer)  182  U.  S.  568,  45  L.  ed.  1234. 
21  S«p.  Ct  Rep.  871 — Kimberly  v.  Arms,  40 
Fed.  554 — Re  Oamewell  Fire- Alarm  Teleg. 
Co.  20  C.  C.  A.  114,  33  U.  S.  App.  452,  78 
Fed.  911— Cleveland  v.  Quilty.  128  Mass.  579 
— Gale  V.  NIckerson,  144  Mass.  418,  11  N.  B. 
T14 — ^Nessley  v.  Ladd,  30  Or.  565,  48  Pac. 
420. 

il.  Prior  Performance  of  Decree. 

53.  The  party  asking  for  a  bill  of  review 
must  generally  show  that  he  has  performed 
the  decree, — especially  if  it  be  a  decree  for 
the  payment  of  money, — and  he  must  like- 
wise pia,y  the  costs.  Bicker  v.  Powell,  100 
XJ.  S.  104,  25:  527 
Cited  in  Taylor  v.  Charter  Oak  L.  Ins.  Co.  3 

McCrary,  489. 17  Fed.  568 — Hoffman  v.  Knox, 
1  C.  C.  A.  543,  8  U.  S.  App.  19,  50  Fed.  492. 

54.  Performance  of  the  decree  may  be  dis- 
pensed with  in  case  of  "poverty,  want  of  as- 
sets, or  other  inability  to  do  it."  Davis  v. 
Speiden,  104  U.  S.  88.  26:  660 

56.  A  bill  of  review  should  not  be  dis- 
missed on  demurrer  because  it  fails  to  aver 
performance  of  the  decree,  although  the 
court  might  strike  the  bill  from  the  files 
if  the  decree  had  not  been  performed,  or 
if  good  cause  had  not  been  shown  why  it 
hskd  not  been  done.  Davis  v.  Speiden,  104 
XJ.  S.  83,  26:  660 

Cited  in  Wallamet  Iron  Bridge  Co.  v.  Hatch, 
9  Sawy.  647,  19  Fed.  349— Kimberly  v.  Arms, 
40   Fed.  555— Miller  v.  Clark,  47  Fed,  851. 

e.  Hearing  and  DeciMons. 

Conclusiveness   of   Decree   on   Bill   of,   see 
Judgment^  818. 

56.  A  bill  of  review,  except  when  filed 
on  the  ground  of  newly  discovered  evidence, 
brings  up  such  questions  only  as  arise  from 
the  face  of  the  record  without  reference  to 
the  evidence.  Thompson  v.  Maxwell  Land- 
Grant  &  R.  Co.  95  U.  S.  391,  24:  481 
Cited  in  Shelton  v.  Van  Kleeck,  106  U.  B.  534, 

27  L.  ed.  270,  1  Sup.  Ct.  Rep.  491 — ^Willa- 
mette Iron  Bridge  Co.  v.  Hatch,  125  U.  8. 
7,  31  L.  ed.  681,  8  Sup.  Ct.  Rep.  811 — Free- 
man V.  Clay.  2  C.  C.  A.  593,  2  U.  S.  App. 
254,  52  Fed.  7— Reed  v.  Stanly,  89  Fed.  433. 

57.  On  a  bill  filed  by  a  .defendant  to  set 
aside  the  decree,  he  is  bound  by  the  answer 
filed  on  his  behalf  by  his  solicitors,  al- 
though he  did  not  himself  read  ft,  unless  he 
can  show  mistake  or  fraud  in  filing  it.  The 
answers  of  other  defendants  cannot  be  read 
la  his  favor.    Putnam  v.  Day,  22  Wall.  60, 

22:764 


58.  A  party  is  not  at  liberty  to  go  into 
the  evidence  at  large,  in  order  to  establish 
an  objection  in  the  decree  founded  on  the 
supposed  mistake  of  the  court  in  its  own  de- 
ductions from  the  evidence.  Whiting  v. 
Bank  of  United  States,  13  Pet.  6,  10:  33 
Cited  in  Turner  v.  Berry,  8  111.  544 — ^Evans  v. 

Clement,  14  111.  209 — Saum  v.  Stingley,  3 
Iowa,  516 — Gregory  v.  Lenning,  54  Md.  57 — ■ 
Grant  v.  Ludlow,  8  Ohio  St.  41 — Thomson  v. 
Brooke,  76  Va.  164. 

59.  Where  the  defendant  in  the  original 
suit  by  his  answer  admits  the  claim  to  be 
due,  and  prays  contribution  from  the  other 
defendants,  without  setting  up  any  defense 
to  the  demand,  he  cannot,  after  a  decree  and 
on  a  bill  of  review,  ask  to  have  the  decree 
set  aside  on  the  |;round  of  laches  on  the 
part  of  the  complamant  in  bringing  suit,  al- 
though that  might  have  been  a  go^  defense 
to  him  in  the  original  suit.  Putnam  v.  Day, 
22  Wall.  60,  22:  764 

60.  If  a  bondholder  not  a  party  to  a  suit 
in  which  the  trustee  of  a  railroad  mortgage 
given  to  secure  the  payment  of  the  bonds 
was  made  a  party  can,  under  any  circum- 
stances, bring  a  bill  of  review,  he  can  have 
only  such  relief  as  the  trustee  would  be 
entitled  to  in  the  same  proceeding.  To 
avoid  what  the  trustee  has  done  in  his  be- 
half, he  must  proceed  in  some  other  way 
than  by  bill  of  review.  Shaw  v.  Little 
Rock  &  Ft.  S.  R.  Co.  100  U.  S.  605,    25:  757 

61.  There  is  no  universal  or  absolute  rule 
which  prohibits  the  courts  from  allowing 
the  introduction  of  newly-discovered  evi- 
dence, under  a  bill  of  review,  to  prove  facts 
which  were  in  issue  on  the  former  hearing. 
Craig  V.  Smith,  100  U.  S.  226,  25:  577 
Cited  in  Society  of  Shakers  ▼.  Watson,  23  C.  C. 

A.  266,  47  U.  S.  App.  170,  77  Fed.  515 — 
Hilts  V.  Ladd,  35  Or.  244,  58  Pac.  32. 

62.  The  allowance  of  newly  discovered  evi- 
dence on  a  bill  of  review  is  not  a  matter  of 
right  in  the  party,  but  of  sound  discretion  in 
the  court,  to  be  exercised  cautiously  and 
only  when  it  is  indispensable  to  the  merits 
and  justice  of  the  cause.  Craig  v.  Smith, 
100  U.  S.  226,  25:  577 
Cited  in  Boston  &  R.  Electric  Street  R.  Co.  v. 

Bemis  Car-Bor  Co.  38  C.  C.  A.  667,  98  Fed. 
128 — Hendryr  v.  Perkins,  52  C.  C.  A.  442. 
114  Fed.  808— Keith  v.  Alger.  59  C.  C.  A. 
557,  124  Fed.  37 — Osborne  v.  S.  L.  Davidson 
Mortg.  Co.  8  App.  D.  C.  486 — Elzas  v.  Elzas. 
83  111.  App.  523 — Snyder  y.  Botkln,  37  W. 
Va.  368,  16  S.  E.  591. 

63.  Where  a  decree  states  that  the  case 
was  heard  on  the  pleadings,  etc.,  and  fully 
argued  by  counsel,  and  that  the  court  had 
deliberated  thereon,  while  a  bill  of  excep- 
tions forming  part  of  the  decree  shows  that 
there  was  no  hearing  by  the  court,  and 
that  counsel  for  the  successful  party  pre- 
pared and  entered  the  decree,  it  must,  on 
a  bill  of  review,  be  held  for  naught  and  as 
if  it  did  not  exist.  Ensminger  v.  Powers, 
108  U.  S.  292,  2  Sup.  Ct.  Rep.  643,  27:  732 
Distinguished  in  Riverdale  Cotton  Mills  v.  Al- 
abama &  O.  Mfg.  Co.  Ill  Fed.  433. 

died  in  Knox  v.  Columbia  Liberty  Iron  Co.  42 
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Fed.  380 — Southern  R.  Co.  v.  North  Caroli- 
na Corp.  Commission,  99  Fed.  107 — Hendryx 
y.  Perkins,  62  C  C.  A.  442,  114  Fed.  808. 

Demurrer. 

64.  On  a  bill  of  review  for  errors  of  law, 
as  questions  of  fact  are  not  open  for  review, 
the  truth  of  any  fact  averred  inconsistent 
with  the  decree  is  not  admitted  by  a  de- 
murrer, because  no  error  can  be  assigned  on 
such  a  fact,  and  it  is  therefore  not  properly 
pleaded.  Shelton  v.  Van  Kleeck,  106  U.  S. 
532,  1  Sup.  Ct.  Rep.  491,  27:  269 
Cited  in  Willamette  Iron  Bridge  Co.  v.  Hatch, 

126  U.  S.  7,  31  L.  ed.  631,  8  Sup.  Ct  Rep. 
811 — Wallamet  Iron  Bridge  Co.  v.  Hatch,  9 
Sawy.  648,  19  Fed.  360 — Kimberly  v.  Arms, 
40  Fed.  665 — Freeman  v.  Clay,  2  C.  C.  A. 
693,  2  U.  S.  App.  264,  62  Fed.  7 — ^Reed  v. 
Stanly,  89  Fed.  433 — Halsted  v.  Forest  Hill 
Co.  109  Fed.  823 — Prentiss  v.  Paisley,  26 
Fla.  928,  7  LJLA.  643,  7  So.  66. 

"What   questions   reviewable. 

65.  The  only  questions  open  for  examina- 
tion on  a  bill  of  review  for  error  of  law 
appearing  on  the  face  of  the  record  are  such 
as  arise  on  the  pleadings,  proceedings,  and 
decree,  which  constitute  the  record,  without 
reference  to  the  evidence.  The  decision  of 
the  court  below  cannot  be  reviewed  upon 
the  facts.  Whiting  v.  Bank  of  United 
States,  13  Pet.  6,  10:  33 
Putnam  v.  Day,  22  Wall.  60,  22:  764 
Buffington  v.  Harvey,  95  U.  S.  99,  24:  381 
Shelton  v.  Van  Kleeck,  106  U.  S.  532,  1  Sup. 

Ct.  Rep.  491,  27:  269 

Cited  in  Putnam  v.  Day,  22  Wall.  66,  22  L.  ed. 
766 — Buffington  v.  Harvey,  96  U.  S.  90,  24 
L.  ed.  382,  17  Nat.  Bankr.  Reg.  474 — Thomp- 
son V.  Maxwell  Land  Grant  it  R.  Co.  95  U.  S. 
397,  24  L.  ed.  484 — Shelton  v.  Van  Kleeck, 
106  U.  S.  534,  27  L.  ed.  270,  1  Sap.  Ct.  Rep. 
491 — Willamette  Iron  Bridge  Co.  v.  Hatch, 
126  U.  8.  7,  81  L.  ed.  681,  8  Sup.  Ct.  Rep. 
811 — Osborne  v.  San  Diego  Land  &  Town  Co. 
178  U.  8.  32.  44  L.  ed.  965,  20  Sup.  Ct.  Rep. 
860 — Barker  v.  Barker,  2  Woods,  242,  Ped. 
Cas.  No.  987 — Day  v.  Phelps,  Fed.  Cas.  No. 
8,689 — Irwin  v.  Meyrose,  2  McCrary,  246,  7 
Fed.  534 — Brown  v.  White,  4  Woods,  616,  16 
Fed.  900 — ^Taylor  v.  Charter  Oak  L.  Ins.  Co. 
3  McCrary,  488.  17  Fed.  568— Allen  v.  Wil- 
son, 21  Fed.  884 — Dunlevy  v.  Dunlevy, 
38  Fed.  462 — -Kimberly  v.  Arms,  40  Fed. 
555 — McClaskey  v.  Barr,  48  Fed.  131— 
Freeman  v.  Clay,  2  C.  C.  A.  593,  2 
TJ.  S.  App.  254,  52  Fed.  7 — Jourolmon 
V.  Ewing,  29  C.  C.  A.  45,  56  U.  8.  App. 
149,  85  Fed.  106 — ^Reed  v.  Stanly,  89  Fed. 
432— Hill  V.  Phelps,  41  C.  C.  A.  571,  101 
Fed.  652 — Hendryx  v.  Perkins,  52  C.  C.  A. 
440,  114  Fed.  806 — Cocke  v.  Copenhaver,  61 
C.  C.  A.  213.  126  Fed.  147— McDougald  v. 
Dougherty,  39  Ala.  421 — McCall  v.  McCurdy, 
69  Ala.  71 — Ashford  v.  Patton,  70  Ala. 
483 — Smyth  v.  Fltzslmmons.  97  Ala.  459,  12 
So.  48 — Anthony  v.  Peay,  18  Ark.  33 — Pace 
V.  Rust,  28  Ark.  74 — Wood  v.  Wood,  59  Ark. 
445.  28  L.R.A.  158,  43  Am.  St.  Rep.  42,  27 
S.  W.  641 — Davis  v.  Speldon.  3  MacArth. 
280 — ^Contee  v.  Lyons,  8  Mackey,  215 — 
Prentiss  v.  Paisley,  25  Fla.  028,  7  L.R.A.  643, 
7  So.  56 — Reynolds  v.  Florida  C.  &  P.  R.  Co. 
42  Fla.  455,  28  So.  861 — Oetzler  v.  Saronl, 
18  111.  517 — Irwin  v.  Smith,  WlLson  Super. 
Ct.  (Ind.)  549 — Knowland  v.  Sartorious,  46 
Miss.  54 — ^Nashua  &  L.  R.  Corp.  v.  Boston 
it  L.  R.  Corp.  169  Mass.  161,  47  N.  E.  606— 


Bartlett  v.  Fifleld.  45  N.  H.  82— Farish  v. 
New  Mexico  Min.  Co.  5  N.  M.  237,  21  Pac 
82 — Crews  v.  Richards,  14  Or.  445,  13  Pac 
67— Earps  Estate.  6  Phila.  139,  23  Phila. 
Leg.  Int.  197 — Priestley's  Appeal,  127  Pa. 
433,  4  L.R.A.  506.  24  W.  N.  C.  807,  46  Phila. 
Leg.  Int.  455,  17  Atl.  1084 — Saunders  v. 
Gregory,  3  Heisk.  578 — Baton  v.  Dickinson*. 
3  Sneed,  401 — Wroten  v.  Armat,  31  Gratt. 
261 — Rawlings  v.  Rawlings,  75  Va.  89 — 
Thomson  v.  Brooke,  76  Va.  164 — Gibson  v. 
Green,  89  Va.  526,  37  Am.  St.  Rep.  888,  16 
S.  B.  661— State  Bank  v.  Blanchard,  90  Va. 
25,  17  8.  E.  742 — Sharp  v.  Shenandoah  Fur- 
nace Co.  100  Va.  84,  40  8.  B.  103— Hall  v. 
Lowther,  22  W.  Va.  675. 

66.  The  facts  are  not  open  for  a  retrial, 
unless  the  bill  asserts  that  new  evidence 
has  been  discovered,  not  obtainable  before 
the  first  trial  by  the  exercise  of  reasonable 
diligence.     Beard  v.  Burts,  95  U.  S.  434, 

24:486 
Cited  in  Freeman  v.  Clay,  2  C.  C.  A.  593,  2 

U.  8.  App.  254,  62  Fed.  7. 


#•» 


REVISSD  STATUTES. 

Construction  of,  see  Statutes,  IL  Ic 
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REVISION. 

Of  Statutes,  Construction  of,  see  Statutes^ 

n.  k. 


REVIVAIj. 

Of  Action,  see  Abatement  and  Revival,  III. 

Of  Dischai^d  Debt,  see  Bankruptcy,  XI.  d. 

Of  Bill  or  Note,  see  Bills  and  Notes,  352. 
353. 

Of  Original  Debt  after  Failure  of  Com- 
promise Agreement,  see  Compromise 
and  Settlement,  27. 

Of  Judgment,  see  Executions,  64-67;  Judg- 
ment, XI.  c. 

Of  Debt  upon  Avoidance  of  Judicial  Sale, 
see  Judicial  Sale,  53. 

Of  Statute,  see  Statutes,  IV. 

Of   Exemption   from   Taxation,   see 
452. 

Of  Will,  see  Wills,  I.  c. 


REVOCATION. 

Of  Exemption  from  Taxation,  see  Constitu- 
tional Law,  IV.  g,  2,  c,  (7)5  IV.  g,  4,  g, 

(8). 
Of  Dedication,  see  Dedication,  II. 
Of  Deed,  see  Deeds,  V. 
Of   Letters   of   Executor   or  Administrator, 

see  Executors  and  Administrators,  20, 

21. 
Of  Guaranty,  see  Guaranty,    VII.;    Tk'ial, 

365. 
Of  Abandonment,  see  Insurance,  603-606; 
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Of  Implied  License,  see  License,  2. 

Of  Appointment  of  Officer,  see  Officers,  15. 

Of  Power,  see  Powers,  I.  c. 

Of  Agencj,  see  Principal  and  Agent,  I.  b. 

Of  Power   of  Attorney,  see   Deeds,   7. 

Of  Private  Land  Grant  by  Former  Sover- 
eign, see  Private  Land  Claims,  294- 
297. 

Of  Railroad  Land  Grant,  see  Public  Lands, 
I.  c,  2,  i. 

Of  Offioer  of  Reward,  se  Reward,  4-6. 

Of  Will,  see  Wills,  I.  e. 

Of  Devise,  see  Wills,  253. 

Effect  of  Reserved  Power  of,  on  Deed,  see 
Bankruptcy,  266. 

Effect  of  Power  of,  in  Deed  to  Wife,  see 
Husband  and  W^ife,  82. 


REVOLT. 

Power  of  Federal  Court  to  Define  Offense  of, 

see  Constitutional  Law,  125. 
By  Seamen,  see  Seamen,  III. 


lUBVOLUTION. 

Rigbt  of  Citizens  to  Choose  Sovereign,  see 

Citizens,  11. 
Suspension  of  Limitations  by  War  of,  see 

Limitation  of  Actions,  652,  653. 


lUSWARD. 

For  Salvage  Services,  see  Salvage. 

Editorial  notes. 

Generally,  who  entitled  to.  23 :  697 

For  apprehension  or  conviction  of  crimi- 
nal. 23:  697 

[What  must  be  done  in  order  to  earn 
reward  for  arrest.    7  LJl.A.(N.S.)  216. 

Necessity  of  prior  knowledge  of  reward  as 
condition  of  earning  the  same.  9  L.R.A.(N. 
a)  1057.] 

Right  of  officer  to. 

1.  An  offer  of  a  reward  for  an  arrest  by 
a  deputy  marshal  is  not  contrary  to  public 
policy,  when  the  reward  is  offered  on  be- 
half of  the  government.  United  States  v. 
Matthews,  173  U.  S.  381,  19  Sup.  Ct.  Rep. 
413,  43: 738 
Cited  in  Eager  v.   United    SUtes,   36   Ct.   CI. 

462. 

2.  Deputy  marshals  are  not  excluded 
frcnn  a  general  offer  of  a  reward  for  an  ar- 
rest, when  the  offer  is  made  under  direction 
of  the  attorney  general  by  authority  of  a 
statute  giving  him  discretion  to  offer  such 
rewards.  United  States  v.  Matthews,  173 
U.  8.  381,  19  Sup.  Ct.  Rep.  413,  43:  738 

3.  An  appropriation  act  authorizing  the 
attorney  general  to  offer  rewards  relieves 
oiBoers  who  earn  such  rewards  from  the 
provisions  of  earlier  statutes  denying  extra 


compensation  to  officers.  United  States  v. 
Matthews,  173  U.  S.  381,  19  Sup.  Ct.  Rep. 
413,  43: 738 

Cited  in  Hayden  v.  United  S totes,  38  Ct  CI.  50. 

—  Editorial  note. 

[Right  of  public  officer  to  claim  reward 
for  arrest.    11  L.R.A.(N.S.)  1170.] 

Revocability. 

4.  The  offer  of  a  reward  for  the  appre- 
hension of  a  criminal  is  revocable  at  any 
time  before  it  is  accepted,  and  before  any- 
thing has  been  done  in  reliance  upon  it. 
There  is  no  contract  until  its  terms  are  com- 
plied with.  Shuey  v.  United  States,  92  U. 
S.  73,  23:  697 

DUtinguiahed  in  Bronnenberg  v.   Cobum,   110 

Ind.  173,  11  N.  E.  29. 

Cited  in  Audsley  v.  New  York,  20  C.  C.  A» 
428,  38  U.  S.  App.  689,  74  Fed.  275— Mc- 
Claughrey  v.  King,  135  Fed.  196 — ^Amis  v. 
Conner,  48  Ark.  339 — Williams  v.  West  Chi- 
cago Street  R.  Co.  191  III.  616,  85  Am.  St. 
Rep.  278,  61  N.  B.  456 — Haskell  v.  Dayldson, 
91  Me.  490,  42  L.R.A.  166,  64  Am.  St.  Rep. 
254,  40  AtL  880 — Hudson  Real  Estate  Co.  v. 
Tower,  161  Mass.  15,  42  Am.  St.  Rep.  379^ 
36  N.  E.  680 — Lovejo;  v.  Atchison,  T.  &  S. 
F.  R.  Co.  53  Mo.  App.  389 — Ralls  County  v. 
Stephens,  104  Mo.  App.  119,  78  S.  W.  201 — 
Lauye  v.  Balfour,  1  Tex.  App.  Civ.  Cas. 
(White  &  W.)   f  726. 

6.  Like  any  other  offer  of  a  contract,  it 
may  be  withdrawn  before  rights  have  ac- 
crued under  it.  Shuey  v.  United  States,  92 
U.  S.  73,  23:  697 

6.  An  offer  of  the  reward,  made  by  means 
of  a  published  proclamation,  can  be  re* 
voked  in  the  manner  in  which  it  was  made. 
Shuey  v.  United  States,  92  U.  S.73,  23:  697 


RHODE  ISIiAND. 

Boundary  of,  see  Boundaries,  79-82* 


RIBBONS. 

Duty  on,  see  Duties,  246,  247. 


#•» 


RIGHT  OF  ASTIiUM. 

Of  Fugitive  Criminals,  see  Extradition,  22, 
29. 


#•» 


RIGHT  OP  OCCUPANCY. 

On  Public  Lands,  see  Public  Lands,  I.  b. 


RIGHT  OP  WAY. 

Jurisdiction  of  Equity  to  Protect,  see  Equi- 
ty, 148. 
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RIGHT  TO  COUNSEL— ROYAL  GRANTa 


Liability  to  Sale  on  Execution,  see  Judicial 

Sale,  11. 
Grant  of  Right  of  Way  to  Railroad  over 

Public  Lands,  see  Public  Lands,  I.  c,  2, 

k. 
See  also  Railroads,  II. 


#»» 


RIGHT  TO  COUNSEIi. 

Refusal  as  Ground  for  Habeas  Ck)rpus,  see 
Habeas  Corpus,  124. 


"•-^ 


RIPARIAN  RIGHTS. 

In  Case  of  Boundary  on  Waters,  see  Bound- 
aries, IV.  b. 

As  to  Use  of  Waters  of  Canal,  see  Canals, 
5. 

Yested  Rights  of  Riparian  Owners,  see  Con- 
stitutional Law,  930. 

As  Appurtenant  to  Public  Lands,  see  Courts, 
605,  606. 

Concurrent  and  Exclusive  Jurisdiction  over 
Private  Riparian  Rights,  see  Courts, 
1381,  1382. 

State  Laws  and  Decisions  as  Rules  in  Fed- 
eral Courts,  see  Courts,  1939-1943. 

Deprivation  of,  under  Power  of  Eminent  Do- 
main, see  Eminent  Domain,  29. 

Taking  of,  under  Power  of  Eminent  Domain, 
see  Eminent  Domain,  59-61. 

In  General,  see  Waters. 


RISK. 


Insured  against,  see  Insurance  XI. 


RIVER. 

Admiralty  Jurisdiction  over,  see  Admiralty, 

148-170. 
As    State    Boundary,    see   Boundaries,    III. 

b. 
As    Boundary    of     Private    Property,    see 

Boundaries,  IV.  b. 
Collision  on,  see  Collision,  II.  i. 
Judicial  Notice  as  to,  see  Evidence,  91,  92, 

95-98. 
Rights  in  Beds  and  Shores,  see  Waters,  I.  d. 

2,  a. 


RIVER  AND  HARBOR  ACT. 

See   Commerce,   109a,   109b,  112,   115,   116, 
128,  129,  149,  160. 


ROAD  STOCK. 

As  Part  of  Capital  of  Bank,  see  Banks. 


ROBBERT. 

Liability  on  Official  Bond  for  Money  Lost 

by,  see  Bonds,  113. 
Number  of  Peremptory  Challenges  on  Trial 

for,  see  Jury,  131,  132. 
As  Offense  Distinct  from  that  of  Larceny, 

see  Larceny,  1. 
On  High  Seas,  see  Admiralty,  146,  214-217; 

Piracy. 
Of  the  Mail,  see  Postoffice,  105. 
Indictment  for  Assisting  in  Robbing  Mail, 

see  Indictment,  etc.  117. 

Editorial  notes. 

[What  force  is  sufficient  to  constitute. 
57  L.R.A.  432. 

By  taking  from  one  person  property  be- 
longing to  another.     67  L.RA.  343. 

By  officers  after  making  an  arrest.  1  L. 
R.A.(N.S.)  1024. 

Forcibly  compelling  payment  of  debt  as 
robbery.     10  L.R.A.(N.S.)   744.] 


ROLLING  STOCK. 

Mortgage  on,  see  Mortgage,  86,  S7,  89,  93. 


ROSARIES. 

Duty  on,  see  Duties,  258. 


ROUND   TRIP   TICKETS. 


See  Carriers,  64-66. 


ROUTE. 

Of  Railroad,  Determination  of  Necessity  of 

Changing,  see  Railroads,  8. 
Of  Telegraph  Message,  see  Telegraphs,  13. 


ROADBED. 

Care  to  Insure  Safety,  see  Carriers,  34-36. 


ROUTING  AGREEMENT. 

As  Discrimination,  see  Carriers,  288. 

Whether  Necessary  to  be  Filed  with  Inter- 
state Commerce  Commission,  see  Car- 
riers, 302. 

As  Unlawful  Pools,  see  Carriers,  313. 


ROYAL   GRANTS. 

See  Public  Lands,  IIL 


ROYALTY— RUSSIAN  THISTLE. 
ROYAIiTY. 
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Estoppel  to  Deny  Liability  for,  see  Estoppel, 
275. 

For  License  to  Work  Mines,  see  Mines, 
172. 

For  Use  of  Patented  Invention,  see  Pat- 
ents, XIII.  e. 

On  Patent,  Measure  of  Recovery,  see  Dam- 
ages, 265,  266. 


RVBBSR. 

Daty  on  Rubber  Goods,  see  Duties,  V.  d, 
20. 


RUGS. 

Duty  on,  see  Duties,  240. 


RUIiES. 

Of  Carriers  for  Safety  of  Passengers  Gen- 
erally, see  Carriers,  II.  a,  3-8. 

Of  Navigation,  see  Admiralty,  XL;  Collision, 
II.;  Evidence,  22,  63-65. 

Of  Railroad  Company  Generally,  see  Master 
and  Servant,  48. 


ruiaEs  of  court. 

In  Admiralty,  Power  of  Court  to  Make,  see 

Admiralty,  326. 
Of  Court  of  Claims,  see  Claims,  82. 
Power  of  Supreme  Court  as  to  Jurisdiction 

of   Other   Federal   Courts,   see   Courts, 

446. 
Power  to  Adopt  Local  Practice,  see  Courts, 

1197-1201. 
Necessity  of  Written  Rule,  see  Courts,  1213, 

1214. 
As  Binding  Rules  of  Decision,  see  Courts, 

1625. 
Making  Decree  in  Admiralty  Lien  on  Land 

by,  see  Judgment,  872. 
See  also  Jury,  70. 


RUIZES  OF  DECISION. 

See  Admiralty,  IL;  Courts,  VII. 


RULES  OF  PROPERTY. 

Policy  as  to  Overruling  or  Adhering  to 
Former  Decisions,  see  Courts,  1667- 
1679. 

State  Decisions  Controlling  Federal  Courts, 
see  Courts,  1700-1705. 


State  Statutes  and  Decisions  as  Binding 
Rules  of  Decision  on  Federal  Courts, 
see  Courts,  1712-1725. 

See  also  Courts,  VII.  c,  9. 


RULE  TO  SHOW  CAUSE. 

Why  Mandamus  should  not  Issue,  see  Man- 
damus, 207. 

In  Patent  Cases;  Necessity  of  Record  Show- 
ing of  Antecedent  Procedure,  see  Courts, 
1148. 

Verification  of  Motion  or  Petition  for,  in 
Supreme  Court,  see  Supreme  Court  of 
the  United  States,  157. 

As  Process,  see  Writ  and  Process,  6. 


RUNAWAY  SLAVES. 

Police  Power  as  to,  see  Constitutional  Law, 
868,  869. 


RUNNING  AT  LARGE. 

Liability  for  Allowing,  see  Animals,  4,  5. 


RUNNING  POLICY. 


See  Insurance,  109. 


RUNNING  WITH  THE  LAND. 

Covenant,  see  Covenant,  IV. 
Judgment  Running  with  the  Land,  see  Judg- 
ment, 704. 


RUPEE. 

Reliquidation  of  Entry  at  Exchange  Value, 
see  Duties,  368. 


RUSSIA. 

Construction  of  Treaty  of  Cession  of  Alaska, 
see  Treaties,  61,  62. 


RUSSIAN  THISTLE. 

Denial  of  Equal  Protection  as  to,  see  Con- 
stitutional Law,  273. 
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6ABBATH~-SALE. 


s 


SABBATH. 


Contempt  by  Jew  in  Refusing  to  Testify  on, 
see  Contempt,  62. 


SAFE. 

Iron  Safe  Clause  in  Insurance  Policy,  see 
Insurance,  285,  286. 


SAFE  FORT. 

Contract  to  Discharge  Goods  at,  see  Ship- 
ping, 180. 


SAIIiORS. 

Preference  of,  see  Civil  Service,  1. 


saiij  vesse:i4. 

Collision  with,  see  Collision. 


SAIiART. 

Of  Corporate  Officers,  see  Corporations,  V. 

a. 
Of  Diplomatic  and    Consular    Officers,    see 

Diplomatic  and  Consular  Officers,  III. 
Of  Officers,  Generally,  see  Officers,  IV. 
Of  Postmaster,  see  Postoffice,  8-17. 


SAIiE. 

J.  What  Constitutes;  Validity;  Effect, 
1-93. 
a.  In  General f  1-16. 
6.  Constructionf  17-27e. 
o.  Passing  of  Title;  Delivery,  28' 

77. 
d.  Conditional  Sales,  78-87* 
'    e.  Acceptance,  88-93. 
II.  Warranty,  94-117. 
a.  In  General,  94-9, 
If.  Of  €luality.  Genuineness,  or  Fit- 
ness, 100-14. 
o.  Effect  of  Inspection  or  OpportU' 
nity  to  Inspect,  116-17. 
Ill,  Rights   and   Remedies   of  Parties, 
118-173. 
a.  In  General,  118-87, 
h.  Lien    for    Price;    Stoppage    in 
Transitu,  138-44. 


111,—conrd. 

o.  Rescission,  14S'64. 

1.  In  General,  145-54, 

2.  For  Fraud,  155-64. 

d.  On  Breach  of  Warranty,   165* 

71. 

e.  Rights  of  Bona  Fide  Purchasers, 

172-3. 
rv.  Change  or  Extinguishment,  174. 

Of  Corporate  Stock,  see  Banks,  I.  b,  2;  IV. 
d,  2;   Corporations,  IX.  c. 

Of  Corporate  Franchise,  see  Corporations, 
III.  c. 

Of  Corporate  Property,  see  Corporations,  VI, 
f. 

Of  Insured  Property,  see  Insurance,  518, 
519,  533,  586,  587,  634. 

Of  Intoxicating  Liquors,  Place  of,  see  In- 
toxicating Liquors,  14,  15. 

Of  Patent  or  Interest  therein,  see  Patents, 
XIIL 

Of  Invention,  see  Reference,  23. 

Of  Pledged  Property,  see  Pledge,  28,  29,  32, 

Of  Railroad,  see  Railroads,  V. 

Of  Vessel,  see  Shipping,  III. 

By  Trustee  of  Trust  Property,  see  Trusts, 
121-130. 

Of  Real  Property,  see  Vendor  and  Pur- 
chaser. 

Sales  under  Order  or  Process  of  Court  Gen« 
erally,  see  Judicial  Sale. 

In  Administration  of  Bankrupt's  Estate, 
see  Bankruptcy,  IX. 

On  Foreclosure,  see  Mortgage,  VII.  g. 

Of  Captured  Property  without  Condemna- 
tion, see  Prize  and  Capture,  II.  b. 

Of  Land  for  Local  Improvement  Assess- 
ment, see  Public  Improvements,  55,  61- 

Of  Public  Lands  by  United  States  Gener- 
ally, see  Public  Lands,  I.  e,  5. 

For  Taxes,  see  Taxes,  III.  i. 

Regulations  of,  as  Affecting  Commerce,  see 
Commerce,  IV. 

What  Law  Governs,  see  Conflict  of  Laws. 
L  h. 

Equal  Protection  and  Privileges  in  Regu- 
lation of,  see  Constitutional  Law,  IV.  a, 
5,  d.  »        •» 

Offer  to  Sell,  see  Contracts,  I.  d,  4. 

Requisites  of  Bill  of  Sale,  Within  Statute  of 
Frauds,  see  Contracts,  152. 

Custom  Entering  into  Contract  of,  see 
Custom  and  Usage,  35,  38. 

Damage  for  Breach  of  Contract  of,  see  Dam- 
ages, VI.  b,  3. 

Estoppel  of  Purchaser  to  Deny  Ownership  of 
Consignee,  see  Estoppel,  159. 

Bill  of  Sale  as  Prima  Facie  Evidence  of 
Title,  see  Evidence,  704. 

Secondary  Evidence  of  Bill  of  Sale,  see  Evi- 
dence, 967. 

Admissibility  of  F.  O.  B.  Agreement  Under 
Allegation  of  Contract  to  Ship  Free  of 
Charge,  see  Evidence,  2747. 


SALE,  I.  a. 
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B7  Factor  in  Payment  of  his  own  Debt,  see 
Factors,  25,  26. 

Insurable  Interest  of  Purchaser  of  Goods  in 
Transit,  see  Insurance,  60. 

Federal  Stamp  Tax  on  Sale  on  Stock  Ex- 
change, see  Internal  Revenue,  233,  234. 

Laches  as  Bar  to  Relief,  see  Limitation  of 
Actions,  I.  b,  2,  g. 

Liability  for  Partner's  Fraudulent  Repre- 
sentation in  Making,  see  Partnership, 
9L 

Effect  of  Prior  Sale  on  Right  to  or  Validity 
of  Patent,  see  Patents,  V.  f . 

Authority  of  Agent  to  Make,  see  Principal 
and  Agent,  11.  b;  III.  d. 

Master's  Power  to  Sell  Vessel,  see  Shipping, 
VI.  b,  2. 

Fraud  in,  as  Question  of  Law  or  Fact,  see 
Trial,  242-244. 

Whether  the  Negotiation  is  Purchase  or 
Loan,  as  Question  of  Fact,  see  Trial, 
440a,  440b. 

Jury  as  Judge  Whether  Facts  Show  Per- 
fected Sale,  see  Trial,  440c. 

Usury  in  Purchase  of  Annuities  and  Se- 
curities, see  Usury,  16,  22-24,  30. 


/•  What  Constitutes}  Validity;  Effect* 
a.  In  General. 

Distinction  between  Sale  and  Bailment,  see 

'Bailment,  5-7. 
Distinction     Between     Sale     and     Chattel 

Mortgage,  see  Chattel  Mortgage,  2. 
Effect  of  Subsequent  Bankrupt^  of  Seller, 

see  Bankruptcy,  147-156. 
Payment  of  Note  as  Purchase,  see  Bills  and 

Notes,  351. 
Contracts  for  Purchase  of  Grain,  etc.,  see 

Contracts,  IV.  d.  4. 
Implied  Contract  of  Purchase,  see  Contracts, 

37. 
Sufficiency  of  Memorandum  of  Sale,  see  Con- 
tracts, 161,  162,  169. 
Requirements  of  Statute  of  Frauds  as  to,  see 

Contracts,  I.  e,  1. 
State  Laws  and  Decisions    as    Binding   on 

Federal    Courts    as    to    Validity,     see 

Courts,  1965-1967. 
Parol  Evidence  to  Show  Bill  of  Sale  to  be 

Chattel  Mortgage,  see  Evidence,  1575. 
Power  of  Personal  Representatives  to  Sell, 

aee  Executors  and  Administrators,  45- 

47. 
Sale  in  Consideration  of  Extinguishment  of 

Debt  as  against  Creditors,  see  Fraudu- 
lent Conveyances,  48. 
Distinction  Between  Sale  and  Payment,  see 

Payment,  10. 

1.  A  transaction  is  a  sale  as  distinguished 
from  a  bailment  when  there  is  no  obligation 
to  return  the  specified  article.  Sturm  v. 
Boker,  150  U.  S.  312,  14  Sup.  Ct.  Rep.  99, 

37:  1093 

Cited  In  Union   Stock-Tards  it  Transit  Co.  v. 

Western  Land  &  Cattle  Co.  7  C.  C.  A.  665, 

18  U.  S.  App.  438,  59  Fed.  53 — Metropolitan 

Nat  Bank  v.  Benedict  Co.  20  C.  C.  A.  370, 


36  U.  S.  App.  604.  74  Fed.  186 — Re  Gait. 
56  C.  C.  A,  473,  120  Fed.  67— Fleet  v.  Hertx. 
201  111.  619,  94  Am.  St.  Rep.  192,  66  N.  E. 
858 — Arbuckle  Bros.  v.  Gates,  95  Va.  806, 
30  S.  E.  496. 

2.  Sale  means  a  contract  to  give  and  to 
pass  rights  of  property  for  money;  it  does 
not  include  a  transfer  in  payment  of  debts. 
Williamson  v.  Berry,  8  How.  495,  12:  1170 
Cited  in  Warner  v.  Martin,   11   How.  220.  13 

L.  ed.  674 — Northern  P.  R.  Co.  v.  Sanders, 
47  Fed.  607 — ^Union  Stock  Yarks  &  Transit 
Co.  V.  Land  &  Cattle  Co.  7  C.  C.  A. 
664,  18  U.  S.  App.  438.  69  Fed.  53— 
Clement  v.  Cnreton.  36  Ala.  124 — Coker  v. 
State,  91  Ala.  93,  8  So.  874 — ^Robinson 
V.  State,  69  Ark.  842,  27  S.  W.  233— 
Van  Allen  v.  Francis,  123  Cal.  479,  56  Pac. 
839 — Coomba  v.  Steere,  8  111.  App.  151 — 
Edwards  v.  Cottrell,  43  Iowa,  204 — Foster  v. 
Lumbermen's  Mln.  Co.  68  Mich.  198,  36  N. 
W.  171 — ^Martln  v.  Ashland  Mill  Co.  49  Mo. 
App.  29 — Madison  Ave.  Bdptlst  Church  v. 
Baptist  Church,  30  How.  Pr.  463i^— Damall  v. 
Morehouse,  86  How.  Pr.  621 — Coulter  v.  Port- 
land Trust  Co.  20  Or.  481,  26  Pac.  565 — 
Mackaness  v.  Long.  85  Pa.  163,  5  W.  N.  C. 
376 — Huthmacher  v.  Harris,  38  Pa.  498,  80 
Am.  Dec.  602 — Blgley  v.  Rlsher,  63  Pa.  156 
— Texas  &  P.  R.  Co.  v.  Gay,  86  Tex.  592,  25 
L.R.A.  59,  26  S.  W.  699 — Terry  v.  Coles, 
80  Va.  70i. 

2a.  Where  articles  are  delivered  to  be 
manufactured,  and  the  manufacturer  is  not 
required  to  deliver  the  product  of  the  identi- 
cal articles,  but  may  deliver  any  other 
product  of  equal  value,  it  is  a  sale  or  a  loan, 
and  the  title  vests  in  the  manufacturer. 
Laflin  &  R.  Powder  Co.  v.  Burkhardt,  97  U. 
S.  110,  24:  973 

3.  Where  the  law  authorizes  a  corporation 
to  sell  its  own  bonds,  giving  collateral  se- 
curity on  such  sale  is  not  inconsistent  with 
the  transaction  being  a  sale.  Junction  R. 
Co.  V.  Bank  of  Ashland,  12  Wall.    226, 

20:  385 

4.  Letters,  by  the  terms  of  which  one  party 
agrees  to  purchase  and  the  other  party  to 
sell  and  deliver  a  specified  quantity  of  a 
common  commodity  at  a  designated  price,  to 
be  delivered  between  certain  dates,  consti- 
tute a  valid  and  complete  contract  between 
them.  Wheeler  v.  New  Brimswick  &  C.  R. 
Co.  115  U.  S.  29,  6  Sup.  Ct.  Rep.  1061,  1160, 

29:  341 

5.  Where  a  plaintiff,  upon  request  and 
for  a  commission  paid  him  by  a  contractor 
who  had  agreed  to  deliver  certain  cargoes 
to  the  defendant,  sent  to  a  foreign  house  a 
credit,  by  virtue  of  which  drafts  were  drawn 
upon  him  and  paid,  for  the  purchase  of  the 
cargoes,  and  they  were  consigned  to  him 
at  the  place  named  in  the  contract  for  the 
delivery  to  the  defendant,  and  there  en- 
tered at  the  customhouse,  in  plaintiff's 
name,  by  defendant's  agent,  and  accepted  by 
the  defendant,  and  documents  showing 
plaintiff's  ownership  and  assignment  to  de- 
fendant had  been  also  sent  to  the  latter,  the 
transaction  constituted  a  sale  and  delivery 
by  plaintiff  to  defendant,  free  from  any 
claim  for  failure  to  deliver  within  the  time 
agreed,  growing  out  of  defendant's  contract 
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with  the  original  contractor,  or  the  party 
from  whom  the  purchase  was  made.  At* 
lantic  Phosphate  Co.  v.  Grafflin,  114  U.  S. 
492,  5  Sup.  Ct.  Rep.  967,  29:  221 

6.  The  guaranty  that  goods  in  a  ware- 
house shall  pass  inspection  does  not  convert 
a  sale  into  an  executory  contract.  Gibson 
V.  Stevens,  8  How.  384,  12:  1123 
Cited  in   Boothby  y.   Plaisted,   51   N.   H.   438, 

12  Am.  Rep.  140. 

7.  A  party  cannot  be  compelled  to  buy 
property  against  his  will;  and  no  trick  of 
the  vendor  conspiring  with  an  agent  of  such 
party,  by  which  possession  is  placed  in  him, 
creates  on  his  part  a  contract  of  purchase, 
even  if,  unknown  to  the  party,  such  agent 
sells  the  property  and  puts  the  proceeds  into 
his  principal's  possession.  Schutz  v.  Jordan, 
141  U.  S.  213,  11  Sup.  Ct.  Rep.  906,  35:  705 
Cited  In  SchoIIay  v.  Moffitt-West  Drug  Co.  n 

Colo.  App.  138,  67  Pac.  182. 

8.  Assent  of  both  parties  is  essential  to  a 
sale.  Assent  of  a  party  may  be  inferred. 
Ketchum  v.  Duncan,  96  U.  S.  659,  24:  868 
Cited  in  Farmers'  Loan  &  T.  Co.  v.  Iowa  Water 

Co.  78  Fed.  885— Bennett  v.  Chandler,  199 
in.  108,  64  N.  E.  1052— Baker  v.  Meloy, 
95  Md.  8,  51  Atl.  893. 

9.  Telegraphic  despatches  may  constitute 
a  complete  contract  of  sale.  Utley  v. 
Donaldson,  94  U.  S.  29,  24:  54 

10.  It  is  a  general  rule  of  law  that  a  sale 
by  a  person  who  has  no  right  to  sell  is  not 
valid  against  the  rightful  owner.  Yen  tress 
V.  Smith,  10  Pet.  161,  9:  382 
Cited  in  Balkum  y.  Owens,  47  Ala.  268 — Faw 

cett  y.  Osborn,  32  111.  426,  83  Am.  Dec.  278 
— ^^Levl  V.  Booth,  58  Md.  311,  42  Am.  Rep 
332— Bryant  v.  Whltcher,  52  N.  H.  161— 
Kenyon  y.  Kenyon,  3  Utah,  435,  24  Pac.  829. 

11.  A  sale  of  personal  property  is  not  void 
because  the  property  was  not  in  the  posses- 
sion of  the  rightful  owner  at  the  time  the 
sale  was  made.  Tome  v.  Dubois,  6  Wall. 
548,  18:  943 
Cited  In  Bly  v.  United  States,  4  Dill.  467,  Fed. 

Cas.  No.  1,581 — Murphy  y.  Dunham,  38  Fed. 
506— Wall  v.  De  Mltklewlcz,  9  App.  D.  C 
128. 

12.  Such  sale  of  personal  property  not  in 
possession  of  the  rightful  owner  at  the 
time  he  sold  it  is  not  a  sale  of  a  right  of 
action,  but  of  the  thing  itself,  and  is  good 
to  pass  title  against  a  wrongdoer.  Tome  v. 
Dubois,  6  Wall.  548,  18:  943 
Cited   in    Brady   v.    Whitney,   24    Mich.    156— 

Rogers  y.  Wlndoes*  48  Mich.  630,  12  N.  W. 
882— Meyers  v.  Briggs,  11  R.  I.  182. 

Bdltorlal  notes. 

[Essentials  to  a  valid  sale  of  goods.  17 
L.R.A.  176. 

Of  future  crop.    23  LR.A.  449. 

Statutory  requirements  on  sales  of  stock 
of  goods  in  bulk,  2  L.R.A.(N.S.)  331. 

What  articles  pass  as  appurtenances  on 
sale  of  chattels.    8  L.R.A.(N.S.)  793. 

Applicability  of  statutes  relating  to  sales 
of  stocks  of  goods  in  bulk  to  a  transfer  in 
payment  of  a  creditor.  12  L.R.A.(N.S.) 
174. 


Is  chattel  mortgage  within  meaning  of 
sales  in  bulk  law.  12  L.R.A.(N.S.)   178.] 

Mutuality. 

13.  Mutuality  of  obligation  is  essential  to 
support  a  contract  of  sale.  Brashier  v. 
Gratz,  6  Wheat.  528,  5:  322 
Cited  In  Almy  y.  Wilbur,  2  Woodb.  &  M.  384, 

Fed.  Cas.  No.  256 — Tufts  v.  Tufts,  3  W^oodb. 
&  M.  472,  Fed.  Cas.  No.  14,233. 

Title  acquired  by  purchaser. 

See  also  supra,  10. 

14.  A  purchaser  from  the  agent  of  a  tor- 
tious possessor  gets  no  title.  The  Fanny, 
9  Wheat.  658,  6:  184 

15.  The  general  rule  of  the  common  law^ 
is  that  except  by  a  sale  in  market  overt,  no 
one  can  give  a  better  title  to  personal  prop- 
erty than  he  has  himself.  Murray  v.  Lard- 
ner,  2  Wall.  110,  17:  857 
Cited  in  Re  Slme,  3  Sawy.  308,  12  Nat.  Bankr. 

Reg.  318,  Fed.  Cas.  No.  12,861 — Benson  v. 
Eli,  16  Colo.  App.  496,  66  Pac.  450 — Has- 
sey  v.  Hubbard,  18  Fla.  690-^PugIi  v.  Moore, 
44  La.  Ann.  229,  10  So.  710 — Franklin  Say. 
Inst.  V.  Helnsman,  1  Mo.  App.  339. 

16.  Conversion  of  personal  property  by  a 
wrongdoer  does  not  necessarily  deprive  the 
owner  of  the  power  of  making  a  valid  sale 
of  the  same,  as  he  may,  if  he  sees  fit,  waive 
the  tort;  and  in  that  event  he  may  convey 
a  good  title  to  a  third  person;  and  the  pur- 
chaser, first  giving  due  notice  of  the  trans- 
fer, may  demand  the  property,  and,  in.  case 
of  refusal,  may  maintain  trovor  for  the 
wrongful  detention  of  the  property.  Tome 
V.  Dubois,  6  Wall.  548,  18:  943 
Di^tinguithed  in  QaskiU  v.  Barbour,  62  N.  J. 

L.  532,  41  Atl.  700. 

Cited  in  Hanauer  v.  Bartels,  2  Colo.  623 — 
Hughes  y.  Stubblefield,  21  111.  App.  218 — 
Clark  V.  Wilson,  103  Mass.  223,  4  Am.  Bep. 
532. 

"b.  Con«trtu!tion. 

Construction  of  Option  Contract,  see  Con- 
tracts, 102. 

Conditions  Precedent  to  Sale  of  Goods,  see 
Contracts,  250. 

Parol  Evidence  of  Usage  to  Explain,  see  Evi- 
dence, 1486,  1487. 

Parol  Evidence  to  Remove  Ambiguity  in 
Memorandum  of  Sale,  see  Evidence, 
1635. 

Sale  of  Vessel,  see  Shipping,  56. 

Of  Goods  and  Supplies  to  United  States,  see 
United  SUtes,  301-311. 

See  also  infra,  152. 

17.  Where  a  contract  of  sale  is  clearly 
expressed  in  writing,  the  printed  bill-head 
of  the  invoice  of  the  goods  cannot  control, 
modify,  or  alter  it.  Sturm  v.  Boker,  150 
U.  S.  312,  14  Sup.  Ct.  Rep.  99,  37:  1093 
Cited  in  Re  Miller,  135  Fed.  872— John  Deere 

Plow  Co.  y.  McDavld,  70  C.  C.  A.  425,  137 
Fed.  805— Yorston  v.  Brown,  178  Mass.  107, 
59  N.  E.  654. 

18.  The  delivery  and  receipt  of  4,634  tons 
of  coal,  under  a  contract  for  the  delivery 
and  acceptance  of  *'about  5,000  tons,"  does 
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not  ao  complete  the  contract  as  to  entitle  the 
vendee  for  that  reason  to  refuse  a  tender  of 
the  remaining  366  tons.  Moore  v.  United 
States,  196  U.  S.  157,  25  Sup.  Ct.  Rep.  202, 

49:428 
Cited  In  Inman  Bros.  ▼.  Dudley  ft  D.  Lumber 
Co.  76  C.  C.  A.  661,  146  Fed.  451. 

19.  Whether  a  sale  of  personal  property 
18  complete  or  only  executory  is  to  be  de- 
termined from  the  intent  of  the  parties  as 
gathered  from  the  language  employed,  the 
subject-matter,  and  the  attendant  circum- 
sUnces.  Hatch  ▼.  Standard  Oil  Ck).  100  U. 
S.  124,  25:  554 
Cited  in   Merchants*   Ezch.   Bank   v.   McGraw, 

22  CCA.  629,  48  U.  S.  App.  55.  76  Fed. 
937 — ^Nasb  ▼.  Brewster,  39  Minn.  533,  2  L. 
B.A.  410,  41  N.  W.  105— Bank  of  Huntington 
▼.  Napier,  41  W.  Va.  487,  23  S.  E.  800— 
State  ex  rel.  Vlles  y.  Wharton,  117  Wis. 
565,  94  N.  W.  359. 

20.  Where,  in  a  contract  of  sale,  the  en- 
gagement ia  to  furnish  goods  of  a  certain 
quality  or  character,  to  a  certain  amount, 
the  quality  specified  is  material  and  governs 
the  contract.  Brawley  use  of  My  rick  t. 
United  States,  96  U.  S.  168,  24:  622 
Cited  in  Moore  r.  United  States,  196  U.  8.  168, 

49  L.  ed.  434,  25  Sup.  Ct.  Rep.  202 — Roet- 
tinger  y.  United  States,  26  Ct.  CI.  421— 
Loudenback  Fertiliser  Co.  y.  Tennessee  Phos- 
phate Co.  61  L.R.A.  405,  58  C  C  A.  222, 
121  Fed.  300 — Pittsburgh  Plate  Glass  Co.  y. 
Kerlln  Bros.  Co.  58  C  C  A.  650,  122  Fed. 
416 — Shrimpton  t.  Warmack,  72  Miss.  210, 
16  So.  494 — Nightingale  y.  Elseman,  50  Hun, 
191,  2  N.  Y.  Supp.  779 — Norrlngton  y.  Wright 
42  Phlla.  Leg.  Int.  467. 

21.  Where  a  contract  is  made  to  sell  or 
furnish  certain  goods  which  are  identified, 
and  the  quantity  is  named,  with  the  qualifi- 
cations of  "about,"  or  "more  or  less,"  the 
contract  applies  to  the  specific  lot.  Brawley 
use  of  Mynck  t.  United  States,  96  U.  S.  168, 

24:622 
Cited  in  NorHngton  y.  Wright,  115  U.  S.  204, 
29  L.  ed.  369,  6  Sup.  Ct.  Rep.  12 — Roettlnger 
y.  United  States,  26  Ct.  CI.  421 — St.  Louis 
Paper-Box  Co.  y.  J.  C.  Hublnger  Bros.  Co. 
40  C.  C.  A.  580,  100  Fed.  599— Stayer  Car- 
riage Co.  y.  Park  Steel  Co.  43  C  C  A.  474, 
104  Fed.  203 — Nayassa  Guano  Co.  y.  Com- 
mercial Guano  Co.  93  Ga.  103,  18  S.  E.  1000 
— Bass  Dry  Goods  Co.  y.  Granite  City  Mfg. 
Co.  113  Ga.  1142,  89  8.  B.  471— Day  y. 
Cross,  59  Tex.  604. 

22.  An  agreement  to  accept  from  two  to 
BIZ  hundred  tons  of  iron  is  an  agreement  to 
accept  any  number  of  tons  between  those 
limits,  the  option  being  with  the  seller. 
Wheeler  y.  New  Brunswick  &  C.  R.  Co.  115 
U.  S.  29,  5  Sup.  Ct  Rep.  1061,  1160, 

29:  341 

23.  An  agreement  to  accept  a  specified 
amount  of  a  commodity  at  a  designated 
price,  to  be  delivered  between  certain  dates, 
IS  a  contract  to  accept  at  any  time  between 
those  dates,  the  option  being  with  the  seller. 
Wheeler  v.  New  Brunswick  &  C.  R.  Co.  115 
U.  8.  29,  5  Sup.  Ct.  Rep.  1061,  1160,  29:  341 
Cittd  In  Diogley  y.  Oler,  117  U.  8.  501,  29  L. 

ed.  987,  6  Sup.  Ct.  Rep.  850 — Fairmount 
Glass  Works  y.  Crnoden-Martin  Wooden  Ware 
Co.  106  Ky.  666,  51   8.  W.  196. 


24.  Under  a  contract  for  the  sale  of  500 
tons  of  pig  iron,  shipment  from  Glasgow,  as 
soon  as  possible,  shipment  from  Glasgow  is 
a  condition  precedent;  and  the  buyer  may 
refuse  to  accept  such  iron  shipped  as  soon 
as  possible  from  Leith,  and  arriving  at  the 
port  of  detention  earlier  than  it  would  have 
arrived  by  the  first  shipment  that  could 
have  been  obtained  from  Glasgow.  Filley  v. 
Pope,  115  U.  S.  213,  6  Sup.  Ct.  Rep.  49, 

29:  372 

25.  When  a  contract  is  not  one  for  the 
sale  of  a  specific  lot  of  goods  identified  by 
independent  circumstances,  but  the  engage- 
ment is  to.  furnish  goods  of  a  certain  quality 
or  character  to  a  certain  amount,  the 
quantity  specified  is  material  and  governs 
the  contract.  The  addition  of  the  qualify- 
ing words  "about,"  "more  or  less,"  and  the 
like,  in  such  cases,  is  only  for  the  purpose 
of  providing  against  accidental  variations 
arising  from  slight  and  unimportant  ex- 
cesses or  deficiencies  in  number,  measure,  or 
weight.  Norrington  v.  Wright,  115  U.  S. 
188,  6  Sup.  Ct.  Rep.  12,  29:  366 
Cited  In  Watts  v.  Camors,   115  U.  8.  360.  29 

L.  ed.  408,  6  Sup.  Ct.  Rep.  91 — Harrison  y. 
Fortlage,  161  U.  8.  63,  40  L.  ed.  618,  16  Sup. 
Ct.  Rep.  488 — Pine  River  Logging  &  Improv. 
Co.  v.  United  States,  186  U.  S.  280,  46  L. 
ed.  1160,  22  Sup.  Ct.  Rep.  920— United  States 
y.  Pine  River  Logging  &  Improv.  Co.  32  C. 
C.  A.  410,  61  U.  8.  App.  69,  89  Fed.  911— 
St.  Louis  Paper-Box  Co.  v.  J.  C.  Hublnger 
Bros.  Co.  40  C.  C.  A.  580,  100  Fed.  699-r- 
Pittsburgh  Plate  Glass  Co.  v.  Kerlln  Bros. 
Co.  58  CCA.  650,  122  Fed.  416— Roberts  v. 
Andrews,   15   Pa.   Super.   Ct.   311. 

26.  Subsidiary  provisions  in  a  contract 
of  sale  and  purchase  as  to  shipments  of 
parts  of  the  goods  at  different  times,  and 
payment  for  each  shipment  upon  delivery, 
do  not  split  the  contract  into  as  many  con- 
tracts as  there  are  to  be  shipments.  Nor- 
rington v.  Wright,  115  U.  S.  188,  6  Sup.  Ct. 
Rep.  12,  29:  366 
Cited  in  Clark  v.  Wheeling  8teel  Works,  3  C 

C  A.  602,  3  U.  8.  App.  358,  53  Fed.  497— 
Peace  River  Phosphate  Co.  v.  Grafflln,  58 
Fed.  551 — ^Creswell  Ranch  &  Cattle  Co.  v. 
Martlndale,  11  C  C.  A.  35,  27  U.  S.  App. 
277,  63  Fed.  86 — Cherry  Valley  Iron  Works 
y.  Florence  Iron  River  Co.  12  C.  C  A.  309, 
22  U.  8.  App.  655.  64  Fed.  572 — Monarch 
Cycle  Mfg.  Co.  v.  Royer  Wheel  Co.  44  C.  C  A. 
528,  105  Fed.  329 — Crane  v.  Crane,  45  C  C 
A.  100,  105  Fed.  873 — L.  Buckl  &  Son  Lum- 
ber Co.  v.  Atlantic  Lumber  Co.  48  C  C  A. 
458,  109  Fed.  415 — Loudenback  Fertlllz4>r 
Co.  v.  Tennessee  Phosphate  Co.  61  L.R.A. 
407,  58  C.  C  A.  227,  121  Fed.  305— Leonard 
v.  Johnson  Forge  Co.  3  Penn.  (Del.)  107,  50 
Atl.  541— Johnson  Forge  Co.  v.  I^onard,  3 
Penn.  (Del.)  347,  57  L.R.A.  227,  94  Am. 
St.  Rep.  86,  51  Atl.  305 — Olmstead  v.  Bach. 
78  Md.  144,  22  L.R.A.  76,  44  Am.  St.  Rep. 
273,  27  Atl.  501— Smith  v.  Keith  v.  P.  Coal 
Co.  36  Mo.  App.  582 — Pope  v.  Porter,  102  N. 
Y.  371,  7  N.  E.  304— Providence  Coal  Co.  v. 
Coze  Bros.  19  R.  I.  381.  35  Atl.  210— 
Ross-Meehan  Foundry  Co.  v.  Royer  Wheel  Co. 
113  Tenn.  374,  68  L.R.A.  830,  83  8.  W.  167 
— Conway  v.  FItsgerald,  70  Vt.  106.  39  Atl. 
634 — Hoffman  v.  King,  70  Wis.  379,  36  N. 
W.  26. 

27.  Where  a  person  purchased  goods,  the 


5162 


SALE,  I.  c. 


price  to  be  regulated  by  the  price  of  gold, 
but  no  variation  in  the  price  of  gold  of  25 
per  cent  to  change  the  price  unless  gold 
should  remain  at  that  price  long  enough  to 
change  the  general  price  of  merchandise, 
such  qualification  is  not  applicable  where 
the  change  in  the  price  of  gold  had  greatly 
exceeded  25  per  cent.  Ames  v.  Quimby,  96 
U.  S.  324,  24:  635 

Cited  in  Bank  of  Horton  r.  Brooks,  64  Kan. 

288,  67  Pac.  860 — Connell  v.  Hudson,  58  Mo. 

App.  422. 

27a.  A  cargo  delivered  and  not  paid  for 
though  notes  had  been  given  for  the  same, 
must  be  reckoned  in  ascertaining  the  bal- 
ance due  by  the  buyer,  under  an  arrange- 
ment between  merchants  for  successive 
cargoes  of  merchandise  on  time,  which  pro- 
vided that,  for  the  buyer's  convenience,  he 
should  be  given  credit  for  a  limited  time  and 
to  a  limited  amount,  the  buyer's  balance  on 
account  always  to  be  under  a  certain  sum. 
Masters  v.  Barreda,  18  How.  489,        15:  466 

27b.  In  determining  the  nature  of  a  con- 
tract affecting  the  title  to  personal  property 
courts  will  look  to  its  purpose,  rather  than 
to  the  name  given  to  it  by  the  parties. 
Hervey  v.  Rh^e  Island  Locomotive  Works, 
93  U.  S.  664,  23:  1003 

CUed  in  Re  Rodgers,  60  C.  C.  A.  575.  125  Fed. 

177 — ^Van   Allen   v.   Francis,    123    Cal.   480, 

56  Pac.  889 — Cblckerlng  v.  Bastress,  130  111. 
214,  17  Am.  St.  Rep.  800,  22  N.  B.  542^ 
Oraham  v.  Sadller,  165  111.  97,  46  N.  E.  221 
— Bastress  v.  Chickerlng,  18  111.  App.  206 — 
Flfield  V.  Farmers  Nat.  Bank,  47  III.  App. 
123 — North  ft  South  Rolling  Stock  Co.  v. 
O'Hara,  78  111.  App.  711 — Jackson  v.  Phillips, 

57  Neb.  191,  77  N.  W.  683. 

27c.  Where  the  terms  of  a  contract  were: 
''These  goods  to  be  exactly  the  same  qual- 
ity as  we  make  for  the  De  Witt  Wire  Cloth 
Company  and  as  per  sample  bbls.  delivered," 
— ^the  goods  that  were  in  fact  made  for  the 
last  named  company,  not  what  were  agreed 
to  be  made,  were  the  standard.  De  Witt  v. 
Berry,  134  U.  S.  306,  10  Sup.  Ct.  Rep.  536, 

33:896 

27d.  Where  notes  have  been  given  for  car- 
goes of  merchandise  according  to  a  regular 
course  of  dealing,  and  an  agreement  is  made 
for  the  substitution  of  an  interest  account 
for  notes  in  such  dealing,  the  buyer's  bal- 
ance to  be  kept  under  a  certain  sum,  the 
notes  will  be  counted  as  part  of  that  sum  in 
determining  the  seller's  right  to  stop  the 
delivery  of  any  undischarged  cargoes. 
Masters  v.  Barreda,  18  How.  489,      15:  466 

27e.  An  agreement  by  which  an  author 
was  to  deliver  to  publishers  for  publication 
his  manuscript  at  a  stipulated  coihpensation 
vested  in  the  publishers  a  full  right  of  prop- 
erty in  the  manuscript.  Paige  v.  Banks,  13 
Wall.  608,  20:  709 

Cited  in  Ynengling  v.  Schlle,  20  Blatchf.  462, 

12  Fed.  106. 

Editorial  notes. 

[Effect  of  contract  to  ship  goods  f.  o.  b.  62 
L.R.A.  795. 

Which  party  is  to  furnish  cars  under  a 


contract  to  ship  goods  f.  o.  b.  6  LuILA.(N.S.) 
928.] 

o.  Passing  of  Title;  Delivery, 

Retention  of  Title  until  Payment  of  Pur- 
chase Price,  see  infra,  I.  d. 

Who  must  Suffer  Loss  after  Title  Passes, 
see  infra,  121. 

Effect  of  Fraud  to  Defeat  Purchaser's  As- 
signee in  Bankruptcy  as  against  Seller, 
see  Bankruptcy,  158. 

Delivery  within  Four  Months  of  Bank- 
ruptcv,  see  Bankruptcy,  218. 

By  Transfer  of  Bill  of  Lading,  see  Bills  of 
Lading,  10,  13,  16,  20. 

Delivery  Necessarv  to  Authorize  State 
Regulation  of  Intoxicating  Liquors 
under  Wilson  Act,  see  Commerce,  415- 
417. 

Place  of  Sale  as  Determining  Violation  of 
Food  Laws,  see  Conflict  of  Laws,  32. 

Title  Passing  Subject  to  Option  to  Return, 
see  Contracts,  80,  81. 

Effect  of  Option,  see  Contracts,  101,  102. 

Sufficiency  of  Delivery  Within  Statute  of 
Frauds,  see  Contracts,  111,  112. 

Effect  of  Delivery  to  Take  Contract  Out  of 
Statute  of  Frauds,  see  Contracts,  176, 
177. 

By  Delivery  of  Corporate  Stock,  see  Corpo- 
rations, 471. 

Custom  as  to  Delivery,  see  Custom  and 
Usage,  36-38. 

Parol  Evidence  of  Usage  as  to  Delivery,  soe 
Evidence,  1486,  1487. 

Change  of  Title  by  Agency  to  Sell  and  Re- 
turn Proceeds,  see  Factors,  5. 

Necessity  of  Record  or  Change  of  Posses- 
sion as  against  Seller's  Creditors,  see 
Fraudulent  Conveyances,  79-99. 

Title  to  Vessel  Built  for  United  States,  see 
Shipping,  58b. 

When  Title  to  Slave  Passes,  see  Slaves,  10. 

Question  of  Law  or  Fact  as  to  Good  Faith, 
see  Trial,  248. 

01  Supplies  Furnished  to  United  States,  see 
United  SUtes,  310. 

Under  Warehouse  Receipts,  see  Warehouse- 
man, 3,  4. 

See  also  supra,  18,  19,  27e. 

28.  Sales  of  personal  property,  merely 
colorable,  made  with  the  intention  that  the 
title  should  not  be  transferred  in  reality, 
but  only  in  appearance,  convey  no  title 
whatever  to  the  apparent  purchaser. 
Lilienthal  v.  United  States  (LilienthaKs 
Tobacco  V.  United  States)   97  U.  S.  237, 

24:  901 

29-31.  Under  a  contract  for  supply inij  la- 
bor and  materials  and  making  a  chattel, 
whether  the  title  passes  or  not  before  com- 
pletion and  delivery  depends  on  the  intent 
of  the  parties.  Clarkson  v.  Stevens,  106  U. 
S.  505,  1  Sup.  Ct.  Rep.  200,  27:  139 

Cited  In  The  Poconoket,  67  Fed.  265 — ^The  John 
B.  Ketcham,  2d.  38  C.  C.  A.  523.  97  Fed. 
878 — Yukon  River  8.  B.  Co.  v.  Gratto.  136 
Cal.  540,  69  Pac.  262 — Low  v.  The  Clarence 
8.  Bement,  2  Pa.  Co.  Ct.  484 — Low  v.  The 
Bement,  19  W.  N.  C  155. 
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32.  [Laying  out  goods  by  a  creditor  to 
pay  a  note  due  to  him,  before  he  actually 
takes  them,  or  gets  a  bill  of  parcels,  or 
stipulates  time  of  payment,  or  tenders  the 
note  to  defendant,  does  not  pass  the  title. 
Dutilh  ▼.  Ritchie  (Ct  Com.  PI.  Phila.)  1 
Dall.  171,  1 :  86] 

33.  A  provision  in  a  contract  of  sale,  that 
the  goods,  from  the  date  thereof,  should  be 
at  the  riak  of  the  purchaser,  does  not  of 
itself  show^  an  intention  of  the  parties  that 
the  property  should  pass.  United  States 
▼.  Woodruff  (The  Elgee  Cotton  Cases)  22 
Wall.  180,  22:  863 

34.  The  vendee  is  entitled  to  take  posses- 
sion of  the  goods  on  payment  or  tender  of 
the  price,  and  not  otherwise,  when  nothing 
is  said  at  the  sale  as  to  the  time  of  delivery 
or  the  time  of  payment.  Leonard  v.  Davis, 
1  Black,  476,  17:  222 
Hatch  V.  Standard  Oil  Co.  100  U.  S.  124, 

25:  554 
Cited  In  Dakota  Stock  &  Graslng  Co.  v.  Price. 
22  Neb.  105.  34  N.  W.  97— Parker  v.  Pettlt. 
43  N.  J.  L.  516 — Hobart  v.  Littlefleld.  13  R.  I. 
346 — Abraham  y.  Karger,  100  Wis.  391,  76 
N.  W.  330. 

35.  If  the  goods  are  sold  upon  credit,  and 
nothing  is  agreed  upon  as  to  the  time  of 
delivering  the  goods,  the  vendee  is  immedi- 
ately entitled  to  the  possession,  and  the 
right  of  property  vests  at  once  in  him. 
Leonard  v.  Davis,  1  Black,  476,  17:  222 
Cited  \a  Marvin  Safe  Co.  v.  Nortoo.  48  N.  J.  L. 

415.  57  Am.  Rep.  418,  7  Atl.  418 — Kerr  9. 
Henderson,  62  N.  J.  L.  727,  42  Atl.  1073. 

36.  Where  the  defendants  bought  certain 
lo^,  without  condition  or  reservation,  and 
the  measurement  was  simply  to  ascertain 
the  amount  to  be  paid,  the  title  in  the  logs 
passed  to  the  defendants  at  the  time  the 
contract  was  executed.  Leonard  v.  Davis, 
1  Black,  476,  17:  222 
Cited  In  Hatch  v.  Standard  Oil  Co.  100  U.  S. 

128.  25  L.  ed.  555— Welch  v.  Spies,  103 
Iowa,  392.  72  N.  W.  548 — Farmers  Phosphate 
Co.  V.  6111,  69  Hd.  548.  1  L.R.A.  770,  9  Am. 
St.  Rep.  443.  16  Atl.  214 — Hobbs  v.  Carr, 
127  Mass.  533 — Pass  v.  Walsh,  39  Mo.  190 
— Wllliama  v.  Nlnemlre  23  Wash.  408,  63 
Pac.  534. 

37.  The  fact  that  a  consignee  was  theF 
agent  of  a  third  person,  who  had  directed 
him  to  order  the  goods,  is  not  sufficient  to 
pass  title  from  the  consignor,  unless  it  ap- 
pears that  the  consignee  actually  did  order 
them  as  such  agent.  The  Frances,  8 
Cranch,  359,  3:  589 

38.  The  words  on  the  back  of  a  duplicate 
invoice,  "I  assign,  etc.,  so  much  of  the  pro- 
ceeds of  the  sale  of  the  tobacco,  etc.,  as 
will  amount  to  $2,400,"  do  not  show  an  in- 
tention to  pass  the  legal  title  in  the  tobacco 
or  its  proceeds,  but  to  create  only  an  equit- 
able title  or  interest  in  the  proceeds  of  the 
Mle.    Tieman  y.  Jackson,  5  Pet.  580, 

8:234 

39.  A  clearly  proved  intention  of  a  con- 
Bignor  of  goods  to  vest  the  right  of  property 
in  the  consignee  is  not  sufficient  to  effect 
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such  a  change  of  property  until  the  goods 
are  received  by  the  consignee,  or  some  evi- 
dence is  given  of  his  agreement  to  take  them 
on  his  own  account.  Until  that  time  the 
goods  are  at  the  risk  of  the  shipper.  The 
Frances,  8  Cranch,  359,  3:  589 

Cited  in  Sproule  v.  McNulty,  7  Mo.  66. 

40.  Where  the  shipper  imposed  upon  the 
consignee  the  condition  of  taking  all  or  none 
of  two  shipments,  the  delivery  was  not 
absolute;  and  until  the  condition  was  per- 
formed the  goods  remained  the  property  of 
the  shipper.    The  Frances,  9  Cranch,  183, 

3:  698 
Cited  In  Blum  v.  The  Caddo,  1  Woods,  65,  Fed. 
Cas.    No.    1,573 — Treadwell    v.    Anglo-Ameri- 
can Packing  Co.  18  Fed.  24. 

41.  The  acceptance  of  one  cargo  within 
the  time  limitcKl  by  the  consignee  does  not 
cast  on  him  the  property  iu  another,  where 
the  shipper  imposed  the  condition  of  taking 
all  or  none  of  two  shipments,  but  the  second 

'cargo  remains  in  the  shipper;  and,  where  he 
is  an  enemy,  is  subject  to  condemnation. 
The  Frances,  9  Cranch,  183,  3:  698 

42.  A  writing  executed  by  one  to  another, 
stating  that  the  former  has  bought  of  the 
latter  certain  high  wines  on  condition  that 
he  can  call  for  them  on  a  day  named,  or  if 
not  called  for,  the  seller  has  the  privilege 
of  delivering  on  a  subsequent  day,  does  not 
create  a  debt  in  favor  of  the  seller  until  de- 
livery or  ofTcr  to  deliver  upon  condition 
stated,  and  failure  to  pay.  Ames  v.  Moir 
138  U.  S.  306,  11  Sup.  Ct.  Rep.  311,    34:  951 

43.  The  transmission  of  an  invoice  does 
not  pass  the  propery  in  goods  without  the 
acceptance  and  payment  of  the  drafts  drawn 
against  it.  An  invoice  is  not  a  bill  of  sale, 
nor  is  it  evidence  of  a  sale.  Dows  v.  Na- 
tional Kxch.  Bank,  91  U.  S.  618,  23:  214 
Cited  in  Sturm  v.  Boker,  150  U.  S.  328,  37  L. 

ed.  1100,  14  Sup.  Ct.  Rep.  99— Re  Miller, 
135  Fed.  869 — Furst  Bros.  v.  Commercial 
Bank.    117    Ga.    474,    43    S.    E.    728. 

44.  An  article  purchased  in  general  terms, 
from  many  of  the  same  description,  if  after- 
wards selected  and  set  apart,  with  the  as- 
sent of  the  parties,  as  the  thing  purchased, 
is  as  completely  sold  as  if  it  had  been  select- 
ed previous  to  the  sale,  and  specified  in  the 
contract.     Thompson  v.  Gray,  1  Wheat.  75, 

4:40 
Cited  In  Scott  v.  King.  12  Ind.  208. 

45.  A  party  agreed  to  take  lottery  tickets, 
and  did  take  a  part;  the  rest  were  specified, 
and  the  purcha.ser  was  to  give  approved  se- 
curity for  the  purchase  money  on  the  de- 
livery of  the  rest  of  the  tickets,  which  re- 
mained in  possession  of  the  vendors,  who 
proceeded  to  draw  the  lottery;  and  one  of 
the  purchaser's  tickets  retained  by  the  ven- 
dors drew  a  prize.  Held,  that  the  property 
in  the  ticket  changed  when  the  selection  was 
made  and  assented  to,  and  the  vendors  held 
them  as  collateral  security;  and  the  pur- 
chaser may  recover  the  amount  of  the  prize 
drawn.    Thompson  v.  Gray,  1  Wheat.  75, 

4:40 
Cited  in  Baldwin  v.  Com.  11  Bush,  428. 
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46.  On  a  contract  for  the  sale  of  cotton, 
where  no  credit  was  intended,  and  the  price 
was  to  be  ascertained  by  weighing,  and  the 
cotton  was  not  in  a  deliverable  condition, 
but  was  to  be  prepared  for  delivery  bv 
ginning,  baling,  and  bagging  it,  for  which 
the  purchaser  was  to  furnish  the  necessary 
bagging,  rope,  and  twine, — ^the  title  did  not 
pass,  although  there  was  a  provision  in  the 
contract  that  it  should  be  thenceforth  at  the 
risk  of  the  purchaser,  and  a  small  sum  was 
paid  to  confirm  the  contract.  United  States 
v.  Woodruff  (The  Elgee  Cotton  Cases)  22 
Wall.  ISO,  22:863 
Cited  in  Beardsley  v.  Beardsley,  138  U.  S.  266, 

34  L.  ed.  929,  11  Sup.  Ct.  Rep.  318— Hull  v. 
PJtrat,  46  Fed.  100— Blackwood  v.  Cutting 
racking  Co.  76  Cal.  217,  9  Am.  St.  Rep.  109, 

18  Pac.  248— Daugherty  v.  Fowler,  44  Kan. 
632,  10  L.R.A.  316,  25  Pac.  40 — Com.  v. 
Greenfield.  121  Mass.  41 — New  England 
Dressed  Meat  &  Wool  Co.  ▼.  Standard  Wors- 
ted Co.  165  Mass.  329,  52  Am.  St.  Rep.  516. 
43   N.  E.  112— Byles  v.  Colier,   64   Mich.  6. 

19  N.  W.  565— Rail   v.  Little  Falls  Lnmbei* 
Co.    47    Minn.    425,    50    N.    W.    471— James 
Smith  W^oolen  Mach.   Co.  v.   Holden,  73  Vt. 
400,  61  Atl.  2. 

47.  Where  a  British  consignor  directs  his 
agent,  who  is  an  American  citizen,  not  to 
deliver  the  goods  consigned  unless  the  con- 
signees pay  cash,  the  property  remains  in 
the  foreign  consignor.  The  Merrimack,  8 
Cranch,  317,  3:  575 

48.  Goods  consigned  to  the  agent  of  the 
consignors,  in  whose  name  also  the  bill  of 
lading  is  made  out,  but  the  bills  of  parcels 
and  invoice  in  the  name  of  tha  American 
merchants  for  whom  the  purchase  was  made, 
the  shipment  being  also  expressed  to  be  on 
their  account, — though  the  goods  are  spoken 
of  in  the  letter  of  the  consignors  as  British 
property, — vested  in  the  American  merch- 
ants at  the  time  of  the  shipment,  although 
remaining  at  the  shipper's  risk  during  the 
voyage.     The  Merrimack,  8  Cranch,  317, 

3:575 
Cited  in  The  St.  Joze  Indlano,  1  Wheat.  214,  4 
L.  ed.  74 — Blum  v.  The  Caddo,  1  Woods,  65, 
Fed.  Cas.  No.  1,673— The  Sally  Magee, 
Blatchf.  Prize  Cas.  385,  Fed.  Cas.  No.  12,- 
260 — The  San  Jose  Indlano,  2  Gall.  297,  Fed. 
Cas.  No.  12,322 — Treadwell  v.  Anglo-Ameri- 
can Packing  Co.  13  Fed.  24— Hobble  v.  Smith, 
27  Fed.  662 — Andrews  ▼.  Schrelber,  93  Fed. 
372 — Schrelber  v.  Andrews,  41  C.  C.  A.  666, 
101  Fed.  766. 

49.  A  writing  directing  certain  securities 
to  be  held  subject  to  the  order  of  a  person 
named  therein  does  not  necessarily  transfer 
to  such  person  the  title  to  the  securities; 
and  an  assignee  from  him,  with  notice  of 
the  claim  of  the  original  creditor,  will  not 
be  protected.  An  assignment  by  such  trans- 
feree to  a  third  party,  and  a  reassignment 
to  himself,  gives  him  no  better  title.  Rogers 
V.  Lindsey,  13  How.  441,  14:  215 

50.  Where  a  manufacturer  ships  goods 
to  a  consignee  for  the  use  of  a  creditor 
named,  the  title  passes,  not  to  the  consignee, 
but  to  the  creditor,  who  can  hold  the  goods 
against  an  attachment  for  the  liabilities  of 
the  manufacturer,  and  against  any  claim  of 


the  consignee  for  previous  advances.    GroA-e 
V.  Brien,  8  How.  429,  12:  1142 

Cited  In  Keene  v.  Wheatley,  9  Am.  L.  Beg.  75, 
Fed.  Cas.  No.  7,644 — Nesmlth  v.  Dyeing, 
Bleaching  &  Calendering  Co.  1  Curt.  C.  C. 
133,  Fed.  Cas.  No.  10,124— Hobble  v.  Smith, 
27  Fed.  662— The  Prussia,  100  Fed,  489— 
Richardson  v.  Hutchinson,  20  Fla.  23 — 
Hodges  y.  Kimball,  49  Iowa,  587,  81  Am.  Bep. 
158— Hall  V.  Hinks,  21  Md.  416— First  Nat. 
Bank  v.  McAndrewa,  5  Mont.  829,  51  Am. 
Uep.  51,  6  Pac.  879 — ^Dows  v.  Greene,  16 
Barb.  78 — Keene  v.  Wheatley,  5  Clark  (Pa.) 
542 — Summers  v.  Mills,  21  Tex.  86 — Evans- 
Snyder-Buell  Co.  v.  First  Nat.  Bank.  15 
Tex.  Civ.  App.  168,  39  S.  W.  213— Neil  1  v. 
Rogers  Bros.  Produce  Co.  41  W.  Va.  56.  23 
8.  E.  702. 

51.  Until  the  parties  receiving  a  consign- 
nient  do  some  act  recognizing  the  appropria- 
tion of  it  to  the  particular  purposes  speci- 
fied, and  the  persons  claiming  signify  their 
acceptance  of  it,  so  as  to  create  a  privity 
between  them,  the  property  and  its  proceeds 
remain  at  the  risk  and  on  the  account  of  the 
owner.     Tiernan  v.  Jackson,  5  Pet.     580, 

8:  234 
Cited  in  Johnston  v.  United  States,  18  Ct.  CI. 
229— Baker  v.  Biddle,  Baldw.  411,  Fed.  Cas. 
No.  764— Brown  v.  Chambers,  12  Ala.  706 — 
Dibble  V.  Gaston,  R.  M.  Charlt.  (Ga.)  446 — 
Garber  v.  Myers,  32  111.  App.  177 — Eichel- 
berger  v.  Murdock,  10  Md.  379,  69  Am.  Dec 
140 — Scott  v.  Metcalf,  13  Smedes  &  M.  569 — 
Wadlington  v.  Covert,  51  Miss.  636 — Wink- 
ley  V.  Foye,  33  N.  H.  175,  66  Am.  Dec.  715— 
Bank  of  New  Hanover  v.  Williams,  79  N. 
C.  140— Ke*ine  v.  Wheatley,  5  Clark  (Pa.) 
514 — Bank  Df  the  Republic  v.  Baxter,  31  Vt. 
118 — Oakley  v.  Hibbard,  1  Plnney  (Wis.) 
676,  44  Am.  Dec.  425 — Lane  v.  Magdeburg. 
81  Wis.  349,  51  N.  W.  562. 

52-54.  A  contract  of  sale,  although  ef- 
fectual to  pass  title,  cannot  itself  be  con- 
sidered as  proof  that  the  purchaser  actually 
obtained  possession  because  it  recites  the 
fact  of  delivery.  Marsh  v.  McPherson,  105 
U.  S.  709,  26:  1139 

Cited  in  Dakota  Stock  &  Grasing  Co.  v.  Price, 

22  Neb.  105,  84  N.  W.  97. 

55.  Where  wood  is  sold  to  be  delivered 
at  a  place  not  belonging  to  the  seller,  it  be- 
comes, on  such  delivery,  the  property  of  the 
buyer.  Wyoming  Nat.  Bank  v.  Dayton,  102 
U.  S.  59,  26:  77 

56.  Where  there  has  been  a  complete  de- 
livery of  the  property,  the  title  passes,  al- 
though there  remains  something  to  be  done 
in  order  to  ascertain  the  total  value  of  the 
goods  at  the  rates  specified  in  the  contract 
Hatch  V.  Standard  Oil  Co.  100  U.  S.  124, 

25:  554 
Cited  in  Dlllard  v.  Paton,  19  Fed.  623 — Rastet- 
ter  V.  Reynolds,  160  Ind.  140,  66  N.  E.  612 
— Farmers  Phosphate  Co.  v.  Gill,  69  Md.  548, 
1  L.R.A.  770,  9  Am.  St.  Rep.  443,  16  Atl. 
214— Byles  v.  Colier,  54  Mich.  6,  19  N.  W. 
565 — Rosenthal  Bros.  v.  Kahn  Bros.  19  Or. 
575,  24  Pac.  989— Barr  v.  Borthwick,  19  Or 
580,  25  Pac.  860— Irett  v.  Stetson  &  P.  Mill 
Co.  22  Wash.  303,  60  Pac.  1128. 

57.  A  contract  for  the  sale  of  staves  to 
be  made,  piled,  and  counted,  was  held  to 
pass  the  title  to  the  vendee  upon  those 
things  being  done,  so  that  execution  eould 
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not  be  levied  upon  them  against  the  seller. 
Hatch  T.  Standard  Oil  Co.  100  U.  S.  124, 

25:  554 

58.  Personal  property  may  be  purchased 
in  an  unfinished  condition,  and  the  buyer 
may  acquire  the  title  to  the  same,  though 
the  possession  be  retained  by  the  vendor  in 
order  that  he  may  fit  it  for  delivery,  if  the 
intention  of  the  parties  to  that  effect  is 
fully  proved.  Hatch  v.  Standard  Oil  Co. 
100  U.  S.  124,  25:  554 
Inited    SUtea    v.    Woodruff     (The    Elgee 

Cotton  Cases)   22  Wall.  180,  22:  863 

Cited  In  Hatcb  v.  Standard  Oil  Co.  100  U.  S. 
136,  25  L.  ed.  558 — Schreyer  v.  Kimball  Lum- 
ber Co.  4  C.  C.  A.  558.  13  U.  S.  App.  23,  54 
Fed.  655 — Cunningham  Iron  Co.  v.  Warren 
Mfg.  Co.  80  Fed.  879 — Barber  v.  Thomas, 
66  Kan.  465,  71  Pac.  845— New  England 
Dressed  Meat  &  Wool  Co.  v.  Standard  Worst- 
ed Co.  165  Mass.  320,  62  Am.  St.  Rep.  516. 
43  N.  B.  112— Byles  v.  Colier,  54  Mich.  6, 
19  N.  W.  565. 

59.  When  the  terms  of  sale  of  goods  clear- 
ly specified  are  agreed  on,  and  the  bargain 
is  struck,  and  everything  the  seller  has  to 
do  with  the  goods  is  complete,  the  contract 
of  sale  becomes  absolute  as  between  the 
parties,  without  actual  payment  or  delivery; 
and  the  property  and  the  risk  of  accident  to 
the  goods  vests  in  the  buyer.  Leonard  v. 
Davis,  1  Black,  476,  17:  222 
Tome  V.  Dubois,  6  Wall.  548,  18:  943 
Hatch  V.  Standard  Oil  Co.  100  U.  S.  124, 

25:  554 
0U9d  In  Hatch  v.  Standard  Oil  Co.  100  U.  S. 
181,  25  L.  ed.  556 — Audenreid  v.  Randall, 
3  Cliff.  103,  Fed.  Cas.  No.  644— Dillard  v. 
Paton.  19  Fed.  623 — McElwee  v.  Metropoli- 
tan Lumber  Co.  16  C.  C.  A.  236,  37  U.  S. 
App.  266,  69  Fed.  806 — Lucas  v.  Pittman, 
94  Ala.  620,  10  So.  603 — Mason  v.  Lievre, 
145  Cal.  522,  78  Pac.  1040— Kneeland  v. 
Renner,  2  Kan.  App.  454,  43  Pac.  93 — Rail 
v.  Little  Falls  Lumber  Co.  47  Minn.  424,  50 
N.  W.  471 — Williams  v.  Gray,  39  Mo.  204— 
Brock  V.  O'Donnell,  45  N.  J.  L.  443— Bar- 
ber Asphalt  Paving  Co.  v.  Standard  Asphalt 
Co.  39  App.  Dlv.  622,  58  N.  Y.  Supp.  405 — 
Bradley  v.  Wheeler,  44  N.  Y.  502 — Com.  v. 
Hess,  148  Pa.  106,  17  L.R.A.  182,  83  Am. 
St  Rep.  810,  28  Atl.  977— First  Nat.  Bank 
V.  C.  D.  Woodworth  Co.  7  Wyo.  18,  49  Pac. 
406. 

60.  A  sale  of  cotton  already  planted  takes 
effect  the  moment  the  crop  appears.  The 
delivery  of  the  crop  is  pot  essential  to  pass 
the  title.  Briggs  v.  United  States,  143  U.  S. 
346,  12  Sup.  Ct.  Rep.  391,  36:  180 

61.  Delivery  to  the  vendee  or  his  agent  is 
necessary  to  effect  a  transfer  of  title  under 
a  contract  of  sale  which  contemplates  the 
sending  of  the  property  by  the  vendor  to  the 
vendee.  The  Venus,  8  Cranch,  253.  3:  553 
Cited  In  McLaughlin  v.  Marston,  78  Wis.  677, 

47  N.  W.  1058 — McElwee  v.  Metropolitan 
Lumber  Co.  16  C.  C.  A.  236,  37  U.  S.  App. 
266,  69  Fed.  305— Com.  v.  Fleming,  130 
Pa.  ie9,  6  L.R.A.  475,  17  Am.  St.  Rep.  763, 
18  Ati.  622. 

62.  If  no  place  of  delivery  is  specified  in 
a  contract  of  sale,  the  articles  must,  in  gen- 
tr^i,  be  delivered  at  the  place  where  they 


are  at  the  time  of  the  sale,  unless  some 
other  place  is  required  by  the  nature  of  the 
article  or  by  the  usage  of  the  trade  or  the 
previous  course  of  dealing  between  the 
parties,  or  is  to  be  inferred  from  the  circum- 
stances of  the  case.  Hatch  v.  Standard  Oil 
Co.  100  U.  S.  124,  25:  554 

Cited  in  Van  Valkenburgh  v.  Gregg,  45  Neb. 
657,  63  N.  W.  949. 

63-64.  The  retention  or  possession  of 
property  by  the  sellers  until,  and  as  se- 
curity f(jr,  the  payment  of  the  price,  is  not 
inconsistent  with  an  actual  sale  by  which 
title  passed  to  the  buyer.  Arkansas  Valley 
Land  &  Cattle  Co.  v.  Mann,  130  U.  S.  69, 
9  Sup.  Ct.  Rep.  458,  32:  854 

Distinguished  In  Meeker  v.  Johnson,  3   Wash. 

257,  28  Pac.  542. 

Cited  In  Chicago  R.  Equipment  Co.  v.  Mer- 
chants' Nat.  Bank,  136  U.  S.  282,  34  L.  ed. 
853,  10  Sup.  Ct.  Rep.  999 — Orr  &  L.  Shoe 
Co.  V.  Needles.  15  C.  C.  A.  146,  52  U.  S. 
App.  410,  67  Fed.  994 — American  Press  Asso. 
V.  Dally  Story  Pub.  Co.  66  L.R.A.  452,  57 
C.  C.    A.   75,    120  Fed.   771. 

Editorial  notes. 

Delivery  of  ponderous  and  bulky  goods, 
what  sufficient  to  transfer  the  title. 

12:  1123 

Necessity  and  sufficiency  of  delivery  to 
transfer  title.  35:  705;   36:  180 

Symbolic  or  constructiTe   delivery. 

65.  Where  logs  are  sold  while  floating  in 
the  water,  they  are  only  in  the  constructive 
possession  of  the  owner;  and  under  such 
circumstances  a  symbolical  delivery  is  all 
that  can  in  general  be  exiiected,  and  is 
amply  sufficient  to  pass  the  title.  Leonard 
V.  Davis,  1  Black,  476,  17:  222 
Cited  in  Audenreid  v.  Randall,  3  Cliff.  104,  Fed. 

Cas.   No.    644. 

66.  Where  personal  property  is,  from  its 
character  or  situation  at  the  time  of  the 
sale,  incapable  of  actual  delivery,  the  deliv- 
ery of  the  bill  of  sale,  or  other  evidence  of 
title,  is  sufficient  to  transfer  the  property 
and  possession  to  the  vendee.  Gibson  v. 
Stevens,  8  How.  384,  12:  1123 
Cited  In  Leonard  v.  Davis,  1  Black,  483,  17  L. 

ed.  225— Halliday  v.  Hamilton,  11  Wall.  564, 
20  L.  ed.  215 — ^The  Thames  (The  Thames  v. 
Seaman)  14  Wall.  106,  20  L.  ed.  806 — Crapo 
V.  Kelly,  16  Wall.  640,  21  L.  ed.  441— Hatch 
V.  Standard  Oil  Co.  100  U.  S.  128,  25  L.  ed. 
555 — Means  v.  Bank  of  Randall,  146  U.  8. 
628,  36  L.  ed.  1110,  13  Sup.  Ct.  Rep.  186 — 
Audenreid  v.  Randall,  3  Cliff.  107,  Fed.  Cas. 
No.  644— Harris  v.  Bradley,  2  Dill.  288,  Fed. 
Cas.  No.  6,116 — Ncsmith  v.  Dyeing  Blench- 
ing &  Calendering  Co.  1  Curt.  C.  C.  133,  Fed. 
Cas.  No.  10,124— Rahilly  v.  Wilson,  Fed. 
Cas.  No.  11,531 — Webb  v.  Anderson,  Taney, 
512,  Fed.  Cas.  No.  17,318 — Voss  v.  Robert- 
son, 46  Ala.  488— Peters  v.  Elliott,  78  111. 
327 — ^Taylor  v.  Turner,  87  111.  300 — Hunter 
V.  Mathewson,  27  111.  App.  198 — Clark  v. 
Shannon  &  M.  Co.  117  Iowa,  648.  01  N.  W. 
923 — First  Nat.  Bank  v.  Crocker,  111  Mass. 
167 — ^Wetzel  v.  Power,  5  Mont.  223,  2  Pac. 
338 — First  Nat.  Bank  v.  McAndrews,  5  Mont.  » 
329,  51  Am.  Rep.  51,  5  Pac.  879— First  Nat. 
Bank  v.  McAndrews,  7  Mont.  161,  14  Pac. 
763 — National  Newark  Bkg.  Co.  v.  Delaware, 
L.  &  W.  B.  Co.  70  N.  J.  L.  777,  66  L.R.A. 
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597.  103  Aa  fit.  Rep.  825,  58  Atl.  311— 
Blossom  y.  Champion.  28  Barb.  223 — RawU 
V.  Deshler,  28  How.  Pr.  77 — Driggs  v.  Dean, 
87  Hun,  323,  34  N.  Y.  Supp.  342— Dows  v. 
Greene,  24  N.  Y.  643 — Hayden  v.  Demets,  53 
N.  Y.  429 — Gibson  v.  Chllllcothe  Branch  of 
State  Bank,  11  Ohio  St.  318 — Adone  y.  See- 
llgson,  54  Tex.  600 — Hutchlns  v.  Gilchrist, 
23  Vt.  88. 

*  67.  The  indorsement  of  a  delivery  order 
upon  warehouse  documents  of  title  is  a  suffi- 
ciently formal  assignment  of  the  property. 
Gibson  v.  Stevens,  8  How.  384,  12:  1123 

Cited  in  Spangler  v.  Butterfleld,  6  Colo.  360 
— Broadwell  v.  Howard,  77  111.  308 — Pierce 
▼.  Gibson,  2  Ind.  411 — Merchants'  &  M.  Bank 
▼.  Hlbbard,  48  Mich.  123,  42  Am.  Rep.  465, 
11  N.  W.  834 — Wadhams  v.  Balfour,  32  Or. 
332,  51  Pac.  642 — Stewart  v.  Phcanix  Ins. 
Co.   9  Lea,   109. 

68.  The  transfer  of  warehouse  documents, 
in  the  usual  course  of  trade,  upon  advance- 
ments made  in  good  faith  on  agricultural 
produce  at  a  distance,  transfers  the  legal 
title  and  constructive  possession  of  the 
property,  and  will  defeat  a  levy  made  be- 
fore notice  of  the  sale  by  creditors  of  the 
seller.    Gibson  v.  Stevens,  8    How.  384, 

12:  1123 
Cited  in  Keene  v.  Wheatley,  9  Am.  L.  Reg.  75, 
Fed.  Cas.  No.  7,644— First  Nat.  Bank  ▼. 
Bates,  1  Fed.  710 — Adams  v.  Merchants  Nat. 
Bank,  9  Bias.  400,  2  Fed.  178 — Puckett  v. 
Reed,  81  Ark.  137 — State  Bank  v.  Water- 
house.  70  Conn,  85,  66  Am.  St.  Rep.  82,  38 
Atl.  904 — Citieens  Bkg.  Co.  v.  Peacock.  103 
Ga.  180,  29  S.  E.  752 — Pierce  v.  Gibson.  2 
Ind.  412 — Adams  v.  Foley,  4  Iowa,  54 — 
Hallgarten  v.  Oldham,  135  Mass.  8,  46  Am. 
Rep.  433 — ^Washburn  Crosby  Co.  v.  Boston 
&  A.  R.  Co.  180  Mass.  257,  62  N.  E.  590— 
Ober  y.  Indianapolis  &  St.  L.  R.  Co.  13  Mo. 
App.  88 — Dows  V.  Greene,  16  Barb..  78 — 
Niagara  County  Nat.  Bank  v.  Lord,  33  Hun, 
561 — Keller  v.  Paine,  84  Hun,  174— Sather 
Bkg.  Co.  V.  Hnrtwig,  23  Misc.  90,  51  N.  Y. 
Supp.  677 — Cayuga  County  Nat.  Bank  v. 
Daniels,  47  N.  Y.  639 — Wlllets  v.  Hatch, 
132  N.  Y.  44,  17  L.R.A.  105,  30  N.  B.  251 
— Friedman  v.  Peters,  18  Tex.  Civ.  App.  15, 
44  S.  W.  572— Smith  v.  Smith,  19  Gratt 
552— Millhiser  Mfg.  Co.  v.  Gallego  Mills  Co 
101  Va.  501.  44  S.  E.  760 — Kinney  v.  Kruse, 
28  Wis.  191 — Shepardson  v.  Cary,  29  Wla 
44 — Hale  v.  Milwaukee  Dock  Co.  29  Wis. 
491,  9  Am.  Rep.  603. 

Deliyery  to  carrier. 

69.  Where  barrels  of  flour  and  pork  lying 
in  a  warehouse  were  purchased  and  paid  for, 
and  the  purchaser  received  a  written  memo- 
randum of  the  sale  and  a  receipt  for  the 
money  from  the  warehousemen  with  an  en- 
gagement to  deliver  them  on  board  of  canal 
boats  soon  after  the  opening  of  canal  navi- 
gation, these  documents  transferred  the 
property  to  the  possession  of  the  purchaser. 
Gibson  v.  Stevens,  8  How.  384,  12:  1123 
Cited  in   Scott  t.   King,   12   Ind.  210 — DeWolf 

▼.  Gardner,  12  Cush.  25,  59  Am.  Dec.  165. 

70.  Delivery  to  a  common  carrier  by  the 
seller  is  a  delivery  to  the  buyer, — the  con- 
signee,— if  the  intention  of  the  parties  to 
that  effect  is  shown.  Hatch  v.  Standard 
Oil  Co.  100  U.  S.  124,  25;  554 
Cited  in   Missouri  &  I.  Coal   Co.  v.   Pomeroy, 

80  111.  App.  148. 


71.  A  delivery  of  goods  to  a  oommon  car- 
rier on  a  bill  of  lading  in  the  name  of  a 
creditor,  for  the  purpose  of  securing  to  him 
an  existing  indebtedness,  operates  as  a 
transfer  of  the  legal  title,  and  makes  the 
creditor  the  consignor,  although  he  has  not 
expressed  his  assent.  Grove  v.  Brien,  8 
How.  429,  12:  1142 
Halliday  v.  Hamilton,  11  Wall.  560,  20:  214 
Gibson  v.  Stevens,  8  How.  384,  12:  1123 
Cited  in   Lawrence  v.   Mlntum,   17   How.    107. 

15  h.  ed.  61 — The  Bermuda  (Hatgh  v 
United  States)  8  Wall.  553,  18  L.  ed.  206 
—Halliday  v.  Hamilton.  11  Wall.  564.  20 
L.  ed.  215 — ^The  Vaughan  (The  Telegraph 
V.  Gordon)  14  Wall.  266,  20  L.  ed.  808-^ 
Audenreld  v.  Randall,  3  CHIT.  108,  Fed.  Cas. 
No.  644 — ^The  Carlotta,  9  Ben.  16,  Fed.  Cas 
No.  2,413 — The  Hannah  M.  Johnson,  Blatchl 
Prise  Cas.  38,  Fed.  Cas.  No.  6,451 — ^The  Sally 
Magce.  Blatchf.  Prise  Cas.  385,  Fed.  Cas. 
No.  12.259 — Uppman  t.  State,  104  Ala.  63, 

16  So.  130 — Richardson  v.  Hutchinson,  20 
Fla.  24— Butler  v.  Pittsburgh,  C.  C.  ft  St 
L.  R.  Co.  18  Ind.  App.  661,  46  N.  E.  92— 
Chaffe  V.  Heyner,  81  Lu.  Ann.  624 — DeWoit 
V.  Gardner,  12  Cash.  26,  59  Am.  Dec.  165 — 
A.  J.  Neimeyer  Lumber  Co.  v.  Burlington  A 
M.  River  R.  Co.  54  Neb.  884,  40  L.R.A.  640. 
74  N.  W.  670— National  Ref.  &  Storage  Co. 
V.  Miller,  25  Phila.  Leg.  Int.  228,  7  Phlla. 
100. 

72.  Although  a  bill  of  lading  does  not  ef- 
fect the  transfer  of  the  property,  when  it  is 
executed  before  the  receipt  by  the  trans- 
portation company  of  the  property,  it  be- 
comes operative  and  effectual  from  the  time 
of  the  delivery  of  the  property  to  the  car- 
rier, no  rights  of  other  parties  intervening 
before  such  delivery.  Harfdav  v.  Hamilton. 
11  Wall.  660,  20:  214 
Cited  in  The  Idaho   (Hents  v.  The  Idaho)   93 

U.  S.  582,  23  L.  ed.  980— The  Idaho,  5  Ben. 
282.  Fed.  Cas.  No.  6,997 — ^The  L.  J.  Far- 
well,  8  Bias.  65,  Fed.  Cas.  No.  8,426 — ^The 
John  K.  Shaw,  32  Fed.  493 — Adone  v.  Seellg- 
son,  54  Tex.  604. 

73.  The   title   to   goods    delivered    to    a 
carrier,  to  be  sent  to  commission  merchants, 
in   pursuance  of  an  agreement    that    they 
shall  sell  the  goods  and  pay  their  advances 
on   them,   passes  to  the  consignees  on  de- 
livery to  the  carrier.    Halliday  v.  Hamilton, 
11  Wall.  560,  20:214 
Cited  In  Pullman's  Palace  Car  Co.  v.   Metro- 
politan  Street  R.  Co.   157  U.  8.  109,   39  L. 
ed.  638,   15  Sup.  Ct.  Rep.  503 — The  Idaho, 
5  Ben.  282.  Fed.  Cas.  No.  6.097— The  U  J. 
Farwell.   8  Bias.   65,   Fed.   Cas.   No.  8.426— 
Nelson  v.  Chicago,  B.  &  Q.  R.  Co.  2  111.  App. 
188 — Chaffe  v.   Heyner.   31   La.  Ann.   613— 
Dickson  V.  Chaffe,  34  La.  Ann.  1134 — ^Wetsel 
V.   Power,   5  Mont.  219,   2  Pac.  338 — First 
Nat.  Bank  v.  McAndrews,  5  Mont.  331,  51 
Am.  Rep.  51,  5  Pac.  879 — First  Nat.  Bank 
V.  McAndrews,  7  Mont.  161,   14  Pac.  763 — 
A.  J.  Neimeyer  Lumber  Co.  v.  Burlington  4k 
M.  River  R.  Co.  54  Neb.  384,  40  L.R.A.  540. 
74  N.  W.  670— Millhiser  Mfg.  Co.  v.  Gallego 
Mills  Co.  101  Va.  590,  44  S.  B.  760. 

74.  The  delivery  on  board  ship  of  goods 
purchased  in  pursuance  of  orders  Is  a  de- 
livery to  the  merchant  who  ordered  them, 
the  property  is  vested  by  that  act,  and  the 
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mercliAnt  bas  no  election  to  accept  or  reject 
them.    The  Mary  k  Susan,  1  Wheat.  25, 

4:27 
Cited  in  Pullman's  Palace  Car  Co.  t.  Metro- 
poIlUn  Street  R.  Co.  157  U.  S.  109,  39  L. 
ed.  638,  15  Sup.  Ct.  Rep.  503 — The  Sally 
Magee,  Blatchf.  Prlxe  Cas.  386,  Fed.  Caa. 
No.  12,260 — Southern  Exp.  Co.  y.  Craft,  49 
MisB.  496,  19  Am.  Rep.  4 — Woolsey  y.  Bailey, 
27  N.  H.  219. 

74a.  In  the  ordinary  course  of  mercantile 
transactions,  delivery  to  a  shipmaster  is 
delivery  to  the  consignee.  The  Frances,  9 
Cranch,  183,  3:  698 

Cited  In  Woolsey  v.  Bailey,  27  N.  H.  219. 

75.  The  delivery  to  the  master  of  a  vessel 
of  goods  sent  upon  the  account  and  risk  of 
the  shipper  is  a  delivery  to  him  as  agent  of 
the  shipper,  and  not  of  the  consignee,  and 
it  is  competent  to  the  consignor  at  any  time 
before  actual  delivery  to  the  consignee  to 
countermand  it,  and  thus  to  prevent  the 
consignee's  lien  for  advances  or  as  factor 
for  balance  of  account  due  him  from  attach- 
ing. The  Frances,  8  Cranch,  418,  3:  609 
Cited  In  The  Hanna  M.  Johnson,  Blatchf.  Prise 

Cas.  37,  Fed.  Cas.  No.  6,029a— Hobble  v. 
Smith.  27  Fed.  662— Ruhl  v.  Comer,  63 
lid.  185 — Elliot  V.  Bradley,  23  Vt.  223. 

—  Editorial  notes. 

.How  far  consienment  of  goods  vests  the 
property  in  consignee,  and  to  whom  is  the 
carrier  responsible  for  loss  or  injury. 

12:  1142 

[Passing  of  title  by  delivery  to  a  carrier 
for  transportation.    22  L.R.A.  415. 

Effect  of  seller's  statements  on  C.  .0.  D. 
order.    2  L.R.A.(N.S.)  383. 

Effect  of  attaching  draft  to  bill  of  lading 
to  prevent  title  passing  upon  delivery  of 
goods  to  carrier.    2  L.R.A.(N.S.)  1078. 

Effect  of  delivery  to  carrier  upon  buyer's 
right  to  reject  goods  for  lack  of  quality.  8 
LJIJ^.(N.S.)   1167.] 

Asslgiiment  by  consignor  as  devesting 
title  of  consignee. 

Rights    of   Assignee   of    Cargo   During 
Transit,  see  Assignment,  45,  46. 

76.  An  assignment,  by  the  owner,  of  goods 
in  transit  consigned  to  another,  passes  the 
legal  title,  against  his  agents  or  factors  and 
creditors,  in  favor  of  the  assignee.  Conard 
V.  Atlantic  Ins.  Co.  1  Pet.  386,  7:  189 
Conard  v.  Nicoll,  4  Pet.  291,  7:862 
Cited   In    Pacific    Ins.    Co.    v.    Conard,    Baldw. 

139,  Fed,  Cas.  No.  10,647. 

77.  Goods  purchased  and  shipped  in  pur- 
suance of  orders  from  the  consignees  vested 
originally  in  them,  and  the  title  was  not 
devested  by  an  assignment  of  the  goods  by 
the  consignors  prior  to  shipment,  as  a  se- 
curity for  advances  to  tliem.  The  Mary  and 
Susan,  1  Wheat.  25,  4:  27 
CUed  in  The  Carlos  P.  Roses,  177  U.  S.  667, 

44  L.  ed.  934.   20  Sup.   Ct.   Rep.  803— Har- 
rison V.  Hlxson,  4  Blackf.  228. 

d.  CandiUanal  Sales. 

Right  of  Assignee  in  Bankruptcy  Subject  to 
Goodition^  see  Bankruptcy,  284. 


Distinction  Between  Chattel  Mortgage  and 
Conditional  Sale,  see  Chattel  Mortgage, 
1,  4. 

State  Decisions  as  to  Necessity  of  Change 
of  Possession  as  Binding  in  Federal 
Courts,  see  Courts,  1966,  1967. 

What  Constitutes  Election  of  Remedy  in 
Case  of,  see  Election  of  Remedies,  32. 

Parol  Evidence  to  Show  Whether  Contract 
is  Conditional  Sale  or  Mortgage,  see 
Evidence,  1557,  1558. 

Validity  as  against  Seller's  Creditors  where 
Possession  is  Retained  or  Bill  not  Re- 
corded, see  Fraudulent  Conveyances,  84. 

Effect  of  Retaining  Title  until  Purchase 
Money  Paid  on  Mortgage  Covering 
After- Acquired  Property,  see  Mortgage, 
92,  96. 

Directing  Payment  from  Proceeds  on  Fore- 
closure Sale,  see  Mortgage,  499,  501. 

Of  Vessel,  see  Shipping,  54. 

See  also  supra,  63;  C^ttel  Mortgage,  18. 

78.  A  receipt  for  a  note  saying,  "Said 
note  is  given  me  for  the  purchase  of  379^ 
shares  of  stock  now  held  by  me,  and  to  be 
delivered  upon  payment  of  his  note  to  said 
D.," — is  a  conditional  sale.  Davison  v. 
Davis,  125  U.  S.  90,  8  Sup.  Ct  Rep.  825, 

31 :  635 

79.  A  contract  for  the  sale  of  certain 
rails,  cars,  engines,  and  goods,  to  remain  the 
property  of  the  seller  until  payment  of  the 
note  given  for  the  purchase  price,  is  no  less 
a  conditional  sale  because  possession  was  to 
be,  and  was,  delivered,  and  it  must  have 
been  contemplated  that  the  rails  would  be 
put  down  upon  a  roadway  assumed  to  belong 
to  the  purchaser,  or  because  the  contract 
required  additional  security  in  the  form  of 
first-mortgage  bonds  of  the  purchaser. 
Bierce  v.  Hutchins,  205  U.  S.  340,  27  Sup. 
Ct.  Rep.  524,  61 :  828 

80.  A  contract  by  which  defendant  states 
that  he  holds  certain  shares  of  stock  of  a 
company,  which  "is  sold"  to  plaintiff,  "and 
which,  though  standing  in  my  name,  belongs 
to  him,  subject  to  a  payment  of  $8,000,  with 
interest,''  is  not  a  contract  to  sell,  but  a 
sale  with  reservation  of  security;  and  the 
ownership,  equitable  if  not  legal,  is  in  plain- 
tiff. Beardsley  v.  Beardsley,  138  U.  S.  262, 
11  Sup.  Ct.  Rep.  318,  34:  928 
Cited  In  Micks  v.  Stevenson,  22  Ind.  App.  478, 

51  N.  E.  492 — Mahaney  v.  Walsh,  16  App. 
Dlv.  604,  44  N.  Y.  Supp.  969— Lantry  v. 
New  York,  19  Misc.  561,  44  N.  Y.  Supp.  874 
— Kahaley  v.  Haley,  15  Wash.  682,  47  Pac. 
23. 

81.  Where  a  buyer  is  by  contract  bound 
to  do  anything  as  condition,  either  prece- 
dent or  concurrent,  on  which  the  passing 
of  the  property  depends,  the  property  will 
not  pass  until  the  condition  be  fulfilled,  even 
though  the  goods  may  have  been  actually 
delivered  into  the  possession  of  the  buyer. 
Segrist  v.  Crabtree,  131  U.  S.  287,  9  Sup. 
Ct.  Rep.  687,  33:  125 
Beardsley  v.   Beardsley,   138  U.  S.  262,   11 

Sup.  Ct.   Rep.   318,  34:  928 

Cited  in  Central  Trust  Co.  v   Marietta  &  N.  Q 
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R.  Co.  1  C.  C.  A.  137,  2  U.  S.  App.  95,  48 
Fed.  873 — Cumberland  Hydraulic  Cement  A 
Mfg.  Co.  V.  Wheatley,  9  App.  D.  C.  339 — 
Morgan  v.  East,  126  Ind.  44,  9  L.R.A.  559, 
25  N.  E.  867— Maxwell  v.  Tufts,  8  N.  M. 
401,  33  L.R.A.  856,  45  Pac.  979. 

82.  In  the  absence  of  fraud  a  conditional 
sale  IS  valid  against  third  persons,  as  well  as 
against  the  parties.  Harkness  v.  Russell, 
118  U.  S.  663,  7  Sup.  Ct.  Rep.  51,  30:  285 
Cited  in  Warren  ▼.  Uddell,   110  Ala.  245.  20 

So.  89 — Rodgers  ▼.  Bacbman,  109  Cal.  556, 
42  Pac.  448 — Jones  v.  Clarke,  20  Colo.  361, 
88  Pac.  371 — Singer  Mfg.  Co.  v.  Converse, 
23  Colo.  252,  47  Pac.  264— New  Haven  Wire 
Co.  Cases,  57  Conn.  386,  5  L.R.A.  307,  18 
Atl.  266 — Sanders  v.  Wilson,  8  Mackey,  559 
Gilbert  v.  National  Cash  Register  Co.  176 
111.  206,  52  N.  E.  22— Fleet  v.  HertB.  201 
111.  615,  94  Am.  St.  Rep.  102,  66  N.  B.  858 
— McClelland  v.  Scrogglns.  35  Neb.  548,  58 
N.  W.  469 — Brewer  v.  Ford,  54  Hun,  120, 
7  N.  Y.  Supp.  244 — Schneider  y.  Lee,  33 
Or.  582,  17  Pac.  269— McClung  v.  Colwell, 
107  Tenn.  599,  89  Am.  St.  Rep.  961,  64 
8.  W.  890 — Shoshonetz  v.  Campbell,  7  Utah, 
48,  24  Pac.  672 — Standard  Steam  Laundry 
V.  Dole,  22  Utah,  320.  61  Pac.  1103— Quinn 
v.  Parke  &  L.  Machinery  Co.  5  Wash.  279, 
31  Pac.  866 — Mississippi  River  Tx>gging  Co. 
V.  Miller,  109  Wis.  85,  85  N.  W.  193. 

83.  If  a  bill  of  sale  is  not  given  to  pass 
the  absolute  title,  but  simply  to  enable  ven- 
dee to  use  it  in  obtaining  the  goods,  and  it 
is  agreed  that  the  goods  are  to  remain  the 
property  of  the  vendor  until  paid  for  ac- 
cording to  the  terms  of  a  note,  it  will  not 
transfer  the  title.  Segrist  v.  Crabtree,  131 
U.  S.  287,  9  Sup.  Ct.  Rep.  687,  33:  125 

84.  Where  cars  were  sold  and  delivered  to 
a  railroad  company  on  time,  and  the  title  of 
the  cars  was  to  remain  in  the  vendor  until 
they  were  paid  for,  the  contract  was  valid ; 
and  the  cars  are  not  subject  to  a  prior  mort- 
gage given  on  the  present  and  future- 
acquired  property  of  the  company,  and  the 
seller  may  reclaim  them.  Huidekoper  v. 
Hinckley  Locomotive  Works,  99  tJ.  S.  258, 

25:  344 

85.  A  bailee  of  personal  property  on  a 
conditional  sale  cannot  convey  the  title  or 
subject  it  to  execution  for  his  own  debts, 
until  the  condition  of  tlie  sale  has  been  per- 
formed. Harkness  v.  Russell,  118  U.  S.  663, 
7  Sup.  Ct.  Rep.  51,  30:  285 
Cited  In   Arkansas  Valley   Land  &  Cattle  Co. 

V.  Mann,  130  U.  8.  78,  32  L.  ed.  857,  9 
Sup.  Ct.  Rep.  458 — Segrist  v.  Crabtree,  131 
U.  S.  292,  33  L.  ed.  127,  9  Sup.  Ct.  Rep. 
6g7 — Chicago  R.  Equlrment  Co.  v.  Merchants' 
Nat.  Bank,  136  U.  S.  282,  34  L.  ed.  353,  10 
Sup.  Ct.  Rep.  999 — Pullman's  Palace  Car 
Co.  v.  Pennsylvania,  141  U.  S.  22,  35  L. 
ed.  616,  3  Inters.  Com.  Rep.  508,  11  Sup. 
Ct.  Rep.  876~St.  Louis,  V.  &  T.  H.  R.  Co. 
T.  Terre  Haute  &  I.  R.  Co.  145  U.  S.  405, 
86  L.  ed.  753,  12  Sup.  Ct.  Rep.  953— The 
John  K.  Shaw.  32  Fed.  496— Central  Trust 
Co.  V.  MarletU  &  N.  G.  R.  Co.  1  C.  C.  A. 
137,  2  U.  S.  App.  05,  48  Fed.  873— Holley 
Mfg.  Co.  V.  New  Chostor  Water  Co.  48  Fed. 
g87— New  Chester  Water  Co.  v.  Holly  Mfg. 
Co.  3  C.  C.  A.  400.  3  U.  S.  App.  264,  53 
Fed.  29 — Union  Stock-Yards  &  Transit  Co. 
V.   Western    Land   &   Cattle   Co.    7    C.   C.    A. 


664,  IS  U.  S.  App.  438,  59  Fed.  53^The 
H.  C.  Grady,  87  Fed.  234 — Doolcy  v.  Pease. 
31  C.  C.  A.  584,  60  U.  S.  App.  248,  88  Fed. 
449— Re  Gait,  56  C.  C.  A.  473,  120  Fed. 
67— McRea  v.  Merrlfleld,  48  Ark.  162,  2 
S.  W.  780 — Morris  v.  Cohn,  55  ArlL  411, 
18  S.  W.  384--Palmer  v.  Howard,  72  Cal. 
295,  1  Am.  St.  Rep.  60,  13  Pac.  858 — 
Kellogg  V.  Burr.  126  Cal.  42,  58  Pac.  306^ 
Perkins  v.  Met  tier,  126  Cal.  106,  58  Pac. 
384 — New  Haven  Wire  Co.  Cases,  57  Conn. 
386,  5  L.R.A.  307,  18  Atl.  266 — Begga  v. 
Bartels,  73  Conn.  135,  84  Am.  St.  Rep.  152, 
46  Atl.  874— Smith  v.  Gllmore.  7  App.  D.  C. 
198 — Wall  V.  De  Mitklewics,  9  App.  D.  C. 
122 — Sanders  v.  Wilson,  8  Mackey,  559 — 
Cleveland  Co-op.  Stove  Co.  v.  Matson.  30 
111.  App.  375— Gilbert  v.  National  Cash 
Register  Co.  67  111.  App.  611 — Ashland  Block 
Asso.  V.  Edward  Thompson  Co.  94  HI.  App. 
504 — Herbert  v.  Rhodes-Burford  Furniture 
Co.  106  111.  App.  588 — Standard  Implement 
Co.  V.  Pari  in  &  O.  Co.  51  Kan.  546,  3.^ 
Pac.  360 — Lincoln  v.  Quynn,  68  Md.  304. 
6  Am.  St.  Rep.  446,  11  Atl.  848— Wilson  v. 
Campbell,  110  Mich.  586,  35  L.R.A.  547,  6S 
N.  W.  278— Choate  v.  Stevens,  116  Mich.  30. 
43  L.R.A.  280,  74  N.  W.  289— Sliver  Bow 
Min.  &  Mill.  Co.  V.  Lowry,  6  Mont.  294. 
12  Pac.  652— Miles  v.  Edsall,  7  Mont.  193. 
14  Pac.  701 — McClelland  v.  Scroggin,  35 
Neb.  648,  53  N.  W.  409— Redewill  v.  Glllen, 
4  N.  M.  88,  12  Pac.  872 — Maxwell  v.  Tufts, 
8  N.  M.  399,  33  L.R.A.  856,  45  Pac.  979 
— Central  Loan  &  T.  Co.  v.  Campbell  Com- 
mission Co.  5  Okla.  412,  49  Pac.  48 — Gaxlay 
V.  Riegel,  16  Pa.  Super.  Ct.  507 — Hlrsch  v. 
Steele.  10  Utah,  20,  36  Pac.  49 — Lima  Mach. 
Works  V.  Parsons,  10  Utah,  109,  37  Pac. 
244 — French  ▼.  Osmer,  67  Vt.  430,  32  Atl. 
254 — Quinn  v.  Parke  &  L.  Mach.  Co.  5  Wash. 
279,  31  Pac.  866 — Edison  General  Electric 
Co.  V.  Walter,  10  Wash.  16,  38  Pac.  752— 
W.  W.  Kimball  Co.  v.  Mellon,  80  Wis.  145. 
48  N.  W.  IIOO— Wadleigh  v.  Buckingham, 
80  Wis.  236,  49  N.  W.  745. 

Editorial  notea. 

Conditional  sale  generally.  37:  1093 

[Conditional  sale,  rights  and  liabilities 
on.    32  L.R.A.  455.] 

Necessity  of  filing. 

Filing  within   Four  Months  of  Bank- 
ruptcy, see  Bankruptcy,  218. 
See  also  Chattel  Mortgage,  30,  31,  37. 

86.  An  adjudication  in  bankruptcy  is  not 
the  equivalent  of  a  judgment  or  attach- 
ment, so  as  to  operate  as  a  lien  in  favor  of 
the  trustee  as  against  the  conditional  vendor 
of  property  sold  to  the  bankrupt,  because  of 
noncompliance  with  the  requirement  as  to 
filing  made  by  Ohio  Rev.  Stat.  §  4155,  which, 
if  given  the  construction  placed  by  the 
highest  state  court  upon  a  similar  provision 
respecting  chattel  mortgages,  renders  an  un- 
filed contract  of  conditional  sale  void  only 
as  to  those  creditors  who  have  fastened  upon 
the  property  by  some  specific  lien.  York 
Mfg.  Co.  V.  Cassell,  201  U.  S.  344,  26  Sup. 
Ct.  Rep.  481,  50:  782 

Cited  in  Prank  v.  Vollkommer,  205  U.  8.  520. 
61  L.  ed.  915,  27  Sup.  Ct.  Rep.  596 — His 
cock  V.  Varick  Bank,  206  U.  S.  41,  51  L.  ed. 
953,  27  Sup.  Ct.  Rep.  681 — Security  Ware- 
housing Co.  V.  Hand,  206  U.  8.  423,  51 
L.  ed.  1122,  27  Sup.  Ct.  Rep.  720 — Lindeke 
V.  Associates  Realty  Co.  77  C.  C.  A.  65,  146 
Fed.    639 — Re    Plattervllle    Foundry    Mach. 


SALE,  I.  6,  II.  A. 


5169 


Co.  147  F«d.  830 — Re  Doran,  148  Fed.  328 
— «kllton  V.  Codington,  185  N.  Y.  89,  77  N.  B. 
790. 

87.  A  trustee  in  bankruptcy  does  not 
occupy  the  position  of  a  subsequent  pur- 
chaser, pledgee,  or  mortgagee  in  good  faith, 
within  the  meaning  of  N.  Y.  Laws  1897, 
chap.  418,  §  112,  avoiding  conditional  sales 
aa  against  such  persons  where  the  sale  is 
accompanied  by  a  change  in  possession,  un- 
less a  copy  of  the  contract  is  filed,  although 
such  trustee  is  vested,  under  the  bankruptcy 
act  of  July  1,  1898,  §  70  a,  with  the  title  of 
the  bankrupt  to  all  property  which  he  could, 
by  any  means,  have  transferred,  or  which 
might  have  been  levied  upon  and  sold  under 
judicial  process  against  him.  Hewit  v.  Ber- 
lin Mach,  Works,  194  U.  S.  296,  24  Sup.  Ct. 
Rep.  690,  48:  986 

Cited  In  York  Mfg.  Co.  v.  Cassell,  201  U.  S. 
352,  50  U  ed.  785,  26  Sup.  Ct.  Rep.  481— 
First  Nat.  Bank  v.  Staake,  202  U.  S.  140, 
60  Lu  ed.  071,  26  Sup.  Ct.  Rep.  680 — SecnrJty 
Warehousing  Co.  v.  Hand,  206  U.  8.  428, 
51  L.  ed.  1122,  27  Sup.  Ct.  Rep.  720— Re 
Smith.  132  Fed.  302— Virginia  Iron,  Coal 
k  Coke  Co.  t.  Staake,  66  C.  C.  A.  550,  133 
Fed,  720— Re  First  Nat.  Bank.  67  C.  C.  A. 
639,  136  Fed.  65— Re  Miller,  135  Fed.  868 
— Bash  V.  Export  Storage  Co.  136  Fed.  023 
—John  Deere  Plow  Co.  v.  McDavld,  70  C. 
C.  A.  430,  137  Fed.  810— Re  Beede,  138 
Fed.  454 — Re  Tlce,  139  Fed.  53 — Re  Hunt, 
139  Fed.  288 — Re  Bumham,  140  Fed.  928 
— Southern  Pine  Co.  v.  Savannah  Trust  Co. 
73  C.  C.  A.  66,  141  Fed.  808— Re  Cavag- 
naro,  143  Fed.  670— Re  Heckiittaorn*  144 
Fed.  502— Re  Cutting.  145  Fed.  380— Re 
Cramond,  145  Fed.  976 — LIndeke  v.  Asso- 
cUtes  Realty  Co.  77  C.  C.  A.  65,  146  Fed. 
639 — Re  International  Mahogany  Co.  78  C. 
C.  A.  61,  147  Fed.  150— Re  Platteville 
Foundry  Mach.  Co.  147  Fed.  830 — Re  Frank- 
lin Lumher  Co.  147  Fed.  854 — Bradley,  C.  & 
Co.  V.  Benson,  98  Minn.  94,  100  N.  W. 
670— Skilton  v.  Codington,  185  N.  Y.  88, 
77  N.  E.  790. 


V.  Western  Siemens-Lungren  Co.  152  U.  8. 
200,  14  Sup.  Ct.  Rep.  523,  38:  411 

92.  A  suit  in  equity  is  not  maintainable 
to  subject  property  to  payment  of  damages 
from  the  inferior  quality  of  coke  sold,  where 
it  was  received  and  used  without  objection, 
and  there  was  no  warranty  as  to  quality, 
and  the  sale  was  not  by  sample.  Dewey  v. 
West  Fairmont  Gas  Coal  Co.  123  U.  S.  329, 
8   Sup.  Ct.  Rep.  148,  31:  179 

93.  Where  a  creditor  receives  orders  for 
twenty-five  wagons  in  payment  of  his  claims 
of  a  certain  amount,  provided  they  are  de- 
livered in  good  condition,  and  agrees  that  if 
so  delivered  they  shall  be  sold,  and  the 
surplus  above  his  claim  refunded  to  the 
debtor,  he  should  determine,  on  delivery  of 
a  part  of  the  wagons,  whether  or  not  to  ac- 
cept them,  and  if  he  receives  a  part  of  them, 
he  is  held  to  accept  them  as  being  in  good 
condition,  and  so  far  in  payment  of  the 
debt.  Winchester  &  P.  Mfg.  Co.  v.  Funge, 
109  U.  S.  651,  3  Sup.  Ct.  Rep.  436, 

27:  1064 
DistinffuUhed    in    Creswell    v.    Woodslde,    15 
Colo.  App.  472,  63  Pac.  330. 

Editorial  note. 

[Right  to  withdraw  order  given  agent  be- 
fore  acceptance  by  principal.  10  L.R.A. 
(N.S.)   1138.] 


e.  Acceptance, 

Bffeet  of,  on  Amount  of  Damages  Recover- 
able, see  Damages,  14. 
See  also  supra,  18,  41;  infra,  109,  131. 

88.  Where  there  is  neither  fraud  nor 
warranty,  and  the  buyer  receives  and  retains 
the  goods  without  objection,  he  waives  the 
right  to  object  afterwards.  Miller  y.  Tif- 
fany, 1  Wall.  298,  17:  640 

89.  By  the  acceptance  and  use  of  de- 
fective machinery  with  warranty  and  the 
payment  of  the  price  thereof,  the  vendee 
does  not  waive  his  right  to  maintain  an 
action  for  damages  for  breach  of  the  con- 
tract   Benjamin  v.  Hillard,  23  How.  149, 

16:  618 
Cited  in  Memphis  v.  Brown,  1  Flipp.  226,  Fed. 
Cas.  No.   9,418 — Levy   v.   Schwartz,   34   La. 
Ann.  216. 

9<K01.  One  who  has  accented  and  used 
goods  cannot  refuse  to  pay  for  them  on  the 
ground  that  he  never  ordered  them.  Cincin- 
nati Siemens-Lungren  Gas  Illuminating  Co. 


II.  Warranty, 
a.  In  OeneraU 

Parol  Evidence  to  Add,  see  Evidence,  1509- 

1511. 
In  Judicial  Sales,  see  Judicial  Sale,  83,  84. 
Agent's  Authority  to  Make,  see  Principal 

and  Agent,  75. 
Warranty     of  Seaworthiness  of  Vessel,  see 

Shipping,  136-140. 

94.  A  guaranty  on  a  sale  by  defendant,  to 
save  plaintiff  harmless  from  any  claims  and 
demands  "that  may  arise  or  be  brought 
against  said  boat,"  only  included  such  as  the 
plaintiff  was  liable  for  at  the  time  of  such 
sale.    Moran  v.  Prather,  23  Wall.  492, 

23:  121 

96.  On  the  sale  of  a  slave,  where  the  seller 
warrants  him  to  be  a  slave  for  life,  and 
warrants  the  title  clear  and  perfect,  the 
warranty  is  not  broken  by  the  subsequent 
emancipation  of  the  slave  by  the  govern- 
ment.    Osborn  v.  Nicholson,  13   Wall.  654, 

20:  689 
Cited  In  Boyce  v.  Tabb,  18  Wall,  548,  21  L. 
ed.  757— Hall  v.  United  States,  92  U.  S. 
81,  23  L.  ed.  600 — New  Orleans  Waterworks 
Co.  V.  Louisiana  Sugar  Ref.  Co.  125  U.  S. 
35,  31  L.  ed.  613,  8  Sup.  Ct.  Rep.  741 — 
Louisiana  State  Lottery  Co.  v.  Fltzpatrlck, 
3  Woods,  248,  Fed.  Cas.  No.  8.541— United 
States  V.  Inlots,  Fed.  Cas.  No.  16,441a — 
Lerma  v.  Stevenson,  40  Fed.  359 — Pabst 
BrewinfT  Co.  Thorley,  127  Fed.  440 — The 
Adula,  127  Fed.  857— Anderson  v.  Mills,  28 
Ark.    183— Spcer   ▼.    Athens,    85    Ga.    68,    0 
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L.R.A.  408,  11  S.  E.  802— People  ex  rel. 
Hedgman  y.  Detroit,  26  Mich.  54,  12  Am. 
Rep.  297— Hinds  ▼.  Wilcox,  22  Mont.  12, 
55  Pac.  355 — Vermont  &  C.  R.  Co.  v.  Ver- 
mont C.  R.  Co.  63  Vt.  21,  10  L.R.A.  565, 
3  Inters.  Com.  Rep.  490.  21  Atl.  262. 

96.  Whenever  a  sale  ia  made  of  property 
not  present,  but  at  a  remote  distance,  which 
the  seller  knows  the  purchaser  has  not  seen, 
but  which  he  buys  on  the  representation  of 
the  seller,  relying  on  its  truth,  then  the 
representation  in  effect  amounts  to  a  war- 
ranty; at  least  the  seller  is  bound  to  make 
good  the  representation.  Smith  v.  Richards, 
13  Pet.  26,  10:42 
Cited    in    Miner    y.    Medbury,    6    Wis.    317— 

Risch  y.  Von  Lillienthal,  34  Wis.  257. 

Editorial  notes. 

[Promise  to  give  full  satisfaction.  17 
L.R.A.  207. 

Warranty  on  sale  of  goods  by  sample.  70 
L.R.A.  653.] 

Implied. 

Of  Quality,  Genuineness,  or  Fitness,  see 

infra,  II.  b. 
On  Sale  of  Commercial  Paper,  see  Bills 

and  Notes,  132. 
Of  Genuineness  on  Sale  of  Bonds,  see 

Bonds,  141. 
On  Sale  of  State  Bonds,  see  Bonds,  585- 

587. 
On   Sale  of  Vessel,  see  Shipping,  57a- 

58a. 
Inconclusiveness    of    Evidence     as     to 

Amount  of  Damages   as  Ground  for 

Taking  Case  from  Jury,  see  Trial, 

468. 
Custom  as  to,  see  Custom  and  Usage, 

32,  33. 

97.  [Possession  of  per^^onal  property  by 
the  seller  makes  an  implied  warranty  of 
title.  Boyd  v.  Bopst  (Pa.  Sup.  Ct.)  2  Dall. 
91,  1 :  302] 

98.  Where  there  is  no  express  warranty,  ( 
there  is  none  implied  except  of  owner- 
ship and  genuineness,  on  the  sale  of  city 
bonds  which  had  been  illegally  issued.  Ot^ 
V.  Cullum,  92  U.  S.  447,  23:  496 
DUtinguished  In  Meyer  v.  Richards,  163  U.  S. 

413.   41   L.  cd.  210.   16   Sup.   Ct.  Rep.    1148 
— Puf^h   V.  Moore,   44   La.   Ann.   226,    10   So 
710 — Rogers    y.    Walsh,    12    Neb.    30,    10   N. 
W.  467. 

Cited  In  Orleans  y.  Piatt,  00  U.  S.  679,  25 
L.  ed.  40.'> — Aetna  L.  Ins.  Co.  y.  Mlddleport, 
124  U.  S.  545,  31  L.  ed.  541,  8  Sup.  Ct.  Rep. 
625 — Harris  v.  Hanovor  Nat.  Bank,  21 
Blatchf.  257.  15  Fed.  788— Meyer  v.  Rich- 
ards. 46  Fed.  727— Peck  Colorado  Co.  v. 
Stratton.  05  Fed.  745 — Coffin  v.  Kearney 
County,  114  Fed.  .^>20— Sutro  y.  Rhodes.  92 
Cal.  124,  28  Pac.  08— Harvey  y.  Dale,  96 
Cal.  101.  31  Pac.  14 — Strauss  v.  Hensey, 
7  A  pp.  D.  C.  293.  30  L.R.A.  90— First  Nat. 
Bank  y.  Drew.  191  HI.  100.  60  N.  E.  850— 
Hnrter  v.  Eltzroth.  Ill  Ind.  162,  12  N.  E. 
129 — PuRh  V.  Moore.  44  La.  Ann.  215,  10 
So.  710 — State  v.  Hart,  46  La.  Ann.  51,  14 
So.  507 — State  ox  rol.  Ferguson  v.  Caffery, 
49  La.  Ann.  1760.  22  So.  1008— White  v. 
Robinson.  50  Mloh.  75.  14  8.  W.  704 — 
Powell  v.  Helsler.  45  Minn.  .')51,  48  N.  W. 
411 — First    Nat.    Bank    v.    Oldham,    6    Lea, 


728 — Ruohs  V.  Third  Nat.  Bank,  94  Tenn. 
57.  28  S.  W.  303 — Richardson  v.  Marahall 
County,  100  Tenn.  356,  45  S.  W.  440 — Mer- 
chants' Nat.  Bank  y.  Spates,  41  W.  Ya.  31, 
56  Am.  St.  Rep.  828,  23  S.  B.  681. 

99.  There  is  not,  in  the  sale  of  either  real 
or  personal  property,  any  implied  warranty 
by  the  vendor  that  his  vendee  shall  enjoy 
it  forever,  free  from  all  unjust  or  illegal  in- 
terference, either  by  the  sovereign  or  the 
citizen  or  the  public  enemy.  Curtis  v.  In- 
nerarity,  6  How.  146,  12:  380 

—  Editorial  notes. 

Implied  warranty  against  latent  defects 
and  that  manufactured  article  is  fit  for  its 
purpose.  15:  663 

[Implied  warranty  on  sale  of  stock.  63 
L.R.A.  153.] 

b.  Of  €tuality,  Oenuineness,  or  Fitness* 

Qaality  or  <x>ndition. 

Evidence  of  Quality  of  Goods  Furnished 
to  Other  Persons,  see  Evidence, 
2143. 

Existence  of,  as  Question  for  Jury,  see 
Jury,  201. 

100.  An  express  warranty  of  quality  ex- 
cludes any  implied  warranty  that  the  ar- 
ticles sold  were  merchantable  or  fit  for  their 
intended  use.  De  Witt  v.  Berry,  134  U.  S. 
306.  10  Sup.  Ct.  Rep.  536,  33:  8?6 
Cited  la  Carleton  y.  I^mbard,  149  N.  T.  003, 

44  N.  B.  1121. 

101.  An  affirmation,  by  the  seller,  of  the 
quality  or  condition  of  the  thing  sold,  not 
made  as  matter  of  opinion  or  belief,  but  as 
an  assurance  of  facts  and  inducement  to 
the  purchaser,  if  so  received  and  relied  up- 
on by  the  purchas'^r,  is  an  express  war- 
ranty. No  particular  phraseology  or  form 
of  words  is  necessary.  Shippen  v.  Bo  wen, 
122  U.  S.  575,  7  Sup.  Ct.  Rep.  1283,  30:  1172 
Cited    In    FTobart    v.    Young,    63    Vt.    360,    12 

L.R.A.  697,  21  Atl.  612. 

102-4.  The  law  of  Louisiana  imposes  up- 
on a  seller  the  obligation  of  warranting  the 
thing  sold  against  its  hidden  defects.  Bulk- 
ley  V.  Honold,  19  How.  390,  IS:  663 

105.  Hidden  defects  against  which  a  seller 
impliedly  warrants  under  the  law  of  I.x>uis- 
iana  are  those  which  cannot  be  discovered 
by  simple  inspection.  Bulkley  v.  Honold, 
19  How.  390,  15:  663 

106.  Upon  a  sale  of  all  the  merchantable 
logs  in  a  described  lot  or  parcel,  while  they 
are  floating  in  the  water,  there  is  no  war- 
ranty of  the  logs;  the  buyer  is  to  take  all 
that  are  merchantable,  and  is  not  bound  to 
take  any  others.  Leonard  v.  Davis,  1  Black. 
476,  17: 222 

107.  The  rule  of  caveat  emptor  does  not 
apply  in  the  case  of  a  sale  by  sample.  Bar- 
nard V.  Kellogg,  10  Wall.  383.  19:987 
Cited  In   KelloRK  Bridge  Co.  y.  Hamilton.   110 

U.  S.  112,  28  L.  ed.  88.  3  Sup.  Ct.  Rep.  5.17 
— Wnrren  (SIahb  Workn  Co.  y.  Keystone  Coal 
Co.  65  Md.  5,->3.  5  Atl.  253— Merchants*  Ins. 
Co.  V.  Trlnce,  50  Minn.  57,  36  Am.  St.  Repu 
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C26.  52  N.  W.  131— New  York  Hydraulic 
Press  Brick  Co.  ▼.  Gunn,  43  Misc.  334,  87 
N.  Y.  Supp.  168 — Henry  v.  Talcott.  175  N. 
Y.  301.  67  N.   E.  617. 

—  Editorial  notes. 

[Implied  warranty  of  quality  in  sales  by 
description.     14  L.RA.  492. 

Effect  of  representing  things  to  be  "good." 
15  L.R.A.  795.] 

Genuineness. 

On  Sale  of  Bonds,  see  Bonds,  141. 
See  also  supra,  98. 

106.  A  guaranty  that  county  warrants 
were  genuine  and  regularly  issued,  made 
upon  a  sale  to  a  citizen  of  another  state, 
is  broken  by  a  want  of  the  seal  required  by 
statute  on  them.  This  was  not  a  patent 
defect  equally  within  knowledge  of  both. 
The  purchaser  need  not  procure  the  required 
seal  on  the  warrants.  Smeltzer  v.  White, 
92  U.  8.  390,  23:  508 

CiUd  in  Raymond  v.  People,  2  Colo.  App.  340. 
30  Pac.  504 — HeflBeman  r.  Pennin^on  Coun- 
ty, 3  8.  D.  167.  62  N.  W.  851. 

109.  Where  parties  sent  a  telegram  in  re- 
sponse to  a  bid  for  ce^^in  bonds,  saying 
"We  accept  your  offer,"  and  also  mailed 
a  letter  in  which,  after  saying  "We  ac- 
cept your  offer"  etc.,  they  said,  "We  would 
further  add  that  we  have  purchased  the 
bonds  from  a  party  strange  to  us,  and,  not 
ever  having  handled  any  of  the  Pacific  Cen- 
tral, we  would  sell  the  bonds  without  re- 
course as  to  their  being  genuine;  conse- 
quently, please  examine  them,  and,  upon 
being  found  correct,  telegraph  immediately 
(Central  O.  K.).  We  do  not  doubt  the 
bonds,  but,  coming  to  us  from  strange  par- 
ties, we  use  this  as  a  precaution,  and  are 
not  willing  to  take  risk,"  and  the  buyers, 
who  had  already  sold  the  bonds  "to  arrive," 
before  receipt  of  the  letter,  having  had  only 
a  few  minutes  in  which  to  examine  the 
bonds,  telegraphed  that  they  were  all  cor- 
rect,— Held,  on  discovery  that  the  bonds 
were  counterfeit,  that  the  implied  warranty 
of  genuineness  had  not  been  waived  by  the 
contract.     Utley  v.  Donaldson,  94  U.  S.  29, 

24:54 
Cited  in  First  Nat.  Bank  v.  Hall,  101  U.  S. 
50,  25  L.  ed.  825 — Whitney  v.  Wyman.  101 
U.  8.  396.  25  L.  ed.  1052— Gleason  v.  United 
States,  33  Ct.  CI.  89 — Sea  Ins.  Co.  v.  Johns- 
ton. 44  C.  C.  A.  482,  105  Fed.  291— Breck- 
inridge V.  Crocker,  78  Cal.  536,  21  Pac. 
17»— Talbot  V.  PetHgrew,  3  Dak.  146.  13 
N.  W.  576 — ^Andrews  v.  Hlmrod,  37  111.  App. 
132— Staver  &  A.  Mfg.  Co.  v.  Blake.  Ill 
Mich.  289,  38  UR.A.  804,  69  N.  W.  SOS- 
Davis  V.  Aetna  Mat.  F.  Ins.  Co.  67  N.  H. 
219,  34  Atl.  464— Russell  v.  Clough,  71  N. 
H.  178.  93  Am.  St.  Rep.  507,  51  Atl.  632— 
Bowman  v.  McCienahan,  19  Misc.  439,  44 
X.  Y.  Sapp.  482 — Pierce  v.  Lewis,  9  Pa. 
Co.  Ct.  251— Pierce  v.  Lewis,  27  W.  N.  C. 
401. 

Fitness. 

110.  There  is  an  implied  warranty  that 
goods  sold  for  a  particular  purpose  with- 
out the  buyer  having  an  opportunity  to  in- 
spect them  before  delivery  arc  reasonably 
fit  for  that  purpose.     Dushane  v.  Benedict, 


120  U.  S.  630,  7  Sup.  Ct.  Rep.  696,  30:  810 

Cited  in  De  Witt  v.  Berry,  134  U.  8.  313.  33 

L.  ed.   809,   10  Sup.  Ct.   Hep.   636 — Carieton 

V.   Jenks,   26   C.   C.   A.   209,   47   U.    S.    App. 

734,  80  Fed.  941. 

111.  An  express  or  implied  warranty  that 
rags  sold  are  fit  to  be  manufactured  into 
paper  is  broken,  if  they  cannot  be  made  into 
paper  at  all  without  killing  or  sickening 
those  employed  in  their  manufacture.  Dus- 
hane V.  Benedict,  120  U.  S.  630,  7  Sup.  Ct. 
Rep.  696,  30:  810 

112.  Where  a  known,  described,  and  defi- 
nite article  is  ordered  of  a  manufacturer, 
although  it  is  stated  by  the  purchaser  to  be 
required  for  a  particular  purpose,  still,  if 
the  known,  described,  and  definite  thing  be 
actually  supplied,  there  is  no  warranty  that 
it  shall  answer  the  particular  purpose  in- 
tended by  the  buyer.  Seitz  v.  Brewers*  Re- 
frigerating Mach.  Co.  141  U.  S.  510,  12  Sup. 
Ct.  Rep.  46,  35:  837 

113.  Where    a    machine    purchased    was 
speciAcatly  designated  in  the  contract,  and 
the   machine   so   designated    was    delivered, 
put  up,  and  put  in  operation,  the  only  im- 
plication in  regard  to  it  is  that  it  will  per- 
foim  the  work  the  described  machine  was 
made   to  do.     Where  there   was  no  actual 
warranty,   none   can   be   imputed.     Seitz  v. 
Brewers'  Refrigerating  Mach.  Co.  141  U.  S. 
510,  12  Sup.  Ct.  Rep.  46,  35:  837 
Cited  in   Pullman's   Palace  Car  Co.   v.   Metro- 
politan Street  B.  Co.   157   U.   S.   108,   39  L. 
ed.  638,   15   Sup.   Ct.  Rep.  503 — Grand  Ave. 
Hotel   Co.  V.  Wharton,  24   C.   C.  A.  443.   49 
U.  S.  App.  108,  79  Fed.  45 — Providence  Mach 
Co.  V.   Laurens  Cotton  Mills,  98  Fed.  199 — 
Dodge  V.  Dickson  Mfg.  Co.  51  C.  C.  A.  179, 
113  Fed.  222— Fredrick  Mfg.  Co.  v.   Devlin, 
62  CCA.  57,   127  Fed,   75— Davis  Calyx 
Drill   Co.    V.    Mill  lory.   69    L.R.A.   976,   60   C 
C.  A.  665,  137  Fed.  335— Worland  v.  Secrest, 
106  Ky.  715,  51  S.  W.  445— City  &  Suburban 
R.  Co.  v.  Basshor,  82  Md.  406,  33  Atl.  63& 
— Hawley  Down  Draft  Furnace  Co.  v.  Hoop- 
er,  00   Md.   397,  45   Atl.  456 — Fairbanks  v. 
Baskett,    98    Mo.    App.    70,    71    S.    W.    1113 
— Haines  J.  &  C  Co.  v.  Young,  13  Pa.  Super. 
Ct.  314 — ^American   Home  Sav.  Bank  Co.  v. 
Guardian    Trust    Co.    210    Pa.    325.    59    Atl. 
1108 — Milwaukee   Boiler   Co.   v.    Duncan,   87 
Wis.   125,  41  Am.  St.  Rep.  33,  58  N.  W.  232 
— J.  1.  Case  Plow  Works  v.  Nlles  &  S.  Co. 
90  Wis.  603,  63  N.  W.   1013. 

114.  If  the  manufacturer  of  an  article 
sells  it  at  a  fair  market  price,  knowing 
the  purchaser  designs  to  apply  it  to  a  par* 
ticutar  purpose,  he  impliedly  warrants  it 
to  be  fit  for  that  purpose;  and  if,  owing  to 
some  defect  in  the  article  not  visible  to  the 
purchaser,  it  is  unfit  for  the  purpose  for 
which  it  is  sold  and  bought,  the  seller  is 
liable  on  his  implied  warranty.  Kellogg 
Bridge  Co.  v.  Hamilton,  110  U.  S.  108,  3 
Sup.  Ct.  Rep.  537,  28:  86 
Cited  in  Dushane  v.  Benedict,  120  U.   S.  686, 

30  L.  ed.  811,  7  Sup.  Ct.  Rep.  696— Seits 
V.  Brewers'  Refrigerating  Mach.  Co.  141  U. 
8.  519.  35  L.  ed.  841,  12  Sup.  Ct.  Rep.  46 — 
English  V.  Spokane  Commission  Co.  6  C  C. 
A.  420,  15  U.  S.  App.  218,  57  Fed.  454— 
Grand  Ave,  Hotel  Co.  v.  Wharton.  24  C.  C. 
A.   442,   49    U.    S.    App.    108,    79    Fed.    45— 
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Nashua  Iron  &  Steel  Co.  t.  Brush,  33  C.  C. 
A.  458,  60  U.  S.  App.  461,  91  Fed.  214— 
Dodge  ▼.  DlckBOn  Mfg.  Co.  51  C.  C.  A.  179, 
113  Fed.  222— Cleveland  Linseed  Oil  Co. 
▼.  A.  F.  Bachanan  &  Sons,  57  C.  C.  A.  502, 
120  Fed.  910 — Union  Selling  Co.  v.  Jones, 
63  C.  C.  A.  229,  128  Fed.  677— Bunch  v. 
Well,  72  Ark.  347,  65  L.R.A.  82,  80  S.  W. 
582 — Rollins  Engine  Co.  y.  Eastern  Forge 
Co.  73  N.  H.  90,  68  L.R.A.  446,  59  Atl. 
382 — Reynolds  t.  Mayor,  L.  &  Co.  39  App. 
Dlv.  221,  57  N.  Y.  Supp.  1145— Egbert  y. 
Hanford  Produce  Co.  92  App.  Div.  256,  80 
N.  Y.  Supp.  1118 — League  Cycle  Co.  y.  Abra* 
hams,  27  Misc.  553,  58  N.  Y.  Supp.  306— 
Walt  y.  Borne,  123  N.  Y.  605.  25  N.  B. 
1053 — Carleton  y.  Lombard,  A.  &  Co.  140 
N.  Y.  145,  43  N.  E.  422— Blerman  y.  City 
Mills  Co.  151  N.  Y.  490,  37  L.R.A.  801,  56 
Am.  St.  Rep.  636,  45  N.  E.  856— MacKnight 
Fllutlc  Stone  Co.  v.  New  York,  160  N.  Y. 
84,  54  N.  B.  726— McClure  v.  Central  Trust 
Co.  165  N.  Y.  122,  53  L.R.A.  161,  58  N. 
E.  777 — Fay  Fruit  Co.  v.  Talerlco,  26  Tex. 
Civ.  App.  347,  63  S.  W.  656 — Bentley  y. 
State,  73  Wis.  436,  41  N.  W.  338. 

—  Editorial  note. 

[Implied  warranty  of  fitness  of  property 
bought  for  special  purpose.    22  L.R.A.  187.] 

o.  Effect  of  Inspection  or  Opportunity 

to  Inspect. 

Eyidence  to  Show  Fraud  or  Mistake  in  In- 
spection, see  Eyidence,  2086. 


115.  In  sales  of  personal  property,  in  tlie 
absence   of   express    warranty,    where    the 
buyer   has   an   opportunity    to   inspect   the 
commodity,  and  the  seller  is  guilty  of  no 
fraud,  and  is  neither  the  manufacturer  nor 
grower  of  the  article  he  sells,  the  maxim 
of  caveat  emptor  applies.     Kellogg  Bridge 
Co.  V.  Hamilton,  110  U.  S.  108,  3  Sup.  Ct. 
Rep.  537,  28:  86 
Barnard  y.  Kellogg,  10  Wall.  383,      19:  987 
Cited  In   Pullman's  Palace   Car   Co.   v.   Metro- 
politan  Street  R.   Co.  157  U.  S.   108,  39  U 
ed.   638,   15   Sup.  Ct.   Rep.  503 — Carleton   v. 
Jenks,  26  CCA.  269,  47  U.  8.  App.  734, 
80   Fed.   941 — Gnge   v.   Carpenter,   47   C.   C 
A.    42.    107    Fed.    889 — Shoenberge?   v.    Mc- 
Bwen,  15  111.  App.  503 — Haines  J.  ft  C.  Co. 
y.    Toung,    13    Pa.    Super.    Ct.    312 — Tenn- 
essee Riyer  Compress  Co.  y.  Leeds,  97  Tenn. 
676.  37  S.  W.  389. 

116.  Where  a  purchaser  of  wool,  being 
shown  a  sample,  agrees  to  take  it  if  it  is 
equal  to  the  sample,  and  the  seller  accepts 
the  offer,  provided  the  buyer  will  examine 
it  and  report  whether  he  will  or  will  not 
take  it,  and  the  latter  examines  one  bale, 
and  is  at  liberty  to  open  them  all,  he  cannot 
allege  that  it  is  a  sale  by  sample,  or  recover 
damages  on  an  implied  warranty,  in  the 
absence  of  fraud  by  the  seller.  Barnard  y. 
Kellogg,  10  Wall.  383,  19:  987 

117.  If  a  buyer  is  satisfied  without  a  war- 
ranty, and  can  inspect,  and  declines  to  do 
it,  he  takes  upon  himself  the  risk  that  the 
article  is  merchantable.  And  he  cannot  re- 
lieve himself  and  charge  the  seller,  on  the 
ground   that  the   examination   will   occupy 


time  and  is  attended  with  labor  and  incon- 
venience.   Barnard  v.  Kellogg.  10  Wall.  383, 

19:  987 
Cited  in  English  v.  Spokane  Commission  Co. 
6  C.  C  A.  421,  15  U.  S.  App.  218.  57  Fed. 
455 — James  v.  Socage,  45  Arlc.  289 — ^Miller 
v.  Moore,  83  Ga.  692,  6  L.R.A.  376,  20  Am. 
St.  Rep.  329,  10  S.  B.  360— Stout  y.  Mc- 
Lachlin,  38  Kan.  126,  16  Pac.  902 — Warren 
Glass  Works  Co.  y.  Keystone  Coal  Co.  65  Md. 
553, .  5  Atl.  253 — Van  Hoesen  v.  Cameron, 
54  Mich.  614,  20  N.  W.  609— Kircher  v.  Con- 
rad, 9  Mont.  199,  7  L.R.A.  473,  18  Am.  St. 
Rep.  731,  23  Pac.  74 — Eaton  y.  Waldrun, 
67  Hun,  553,  22  N.  Y.  Supp.  504— Fay  Fruit 
Co.  V.  Talerlco,  26  Tex.  Civ.  App.  347,  63 
S.  W.  656 — McQuaid  v.  Ross,  85  Wis.  495, 
22  L.R.A.  191,  39  Am.  St.  Rep.  684,  65 
N.   W.  705. 


///.  Bights  and  Remedies  of  Barties. 
a.  In  Cfeneral. 

Construction  of  Contract  as  to  Price  to  be 
Paid,  see  supra,  27. 

Rights  of  Purchaser  under  Abandoned  and 
Captured  Property  Act,  see  Abandoned 
and  Captured  Property,  22,   24-26. 

Rights  of  Assignee  of  Cargo  in  Transit,  see 
Assignment,  45,  46. 

Assumpsit  for  Purchase  Price  on  Refusal  to 
Deliver,  see  Assumpsit,  38. 

Seller's  Right  to  Recover  Back  Purchase 
Money,  see  Assumpsit,  50. 

Right  to  Recover  for  Goods  Illegally  Sold, 
see  Contracts,  486,  487. 

Claim  against  United  States  for  Non-ac- 
ceptance, see  Claims,  118. 

Election  of  Remedy,  see  Election  of  Reme- 
dies, 4. 

Declarations  of  Seller  as  Evidence  against 
Purchaser,  see  Evidence,  1953-1956. 

Evidence  of  Uselessness  as  Defense  to  Ac- 
tion for  Price,  see  Evidence,  2195. 

Evidence  of  Comparison  With  Similar  Arti- 
cle Made  by  Another,  see  Evidence, 
2196. 

Seller's  Right  to  Interest,  see  Interest,  99, 
100. 

Notice  of  Intent  to  have  Mill  put  in  Order 
at  Seller's  Expense,  see  Notice,  10. 

Right  of  Purchaser  of  Patented  Machine, 
Hee  Patents,  XIII.  f. 

Liability  for  Infringement  of  Purchaser  of 
Articles  to  be  Manufactured  by  Unlaw- 
ful Use  of  Patented  Machine,  see  Patr 
ents,  1121. 

Effect  of  Rights  Growing  out  of  Invention, 
see  Patents,  1141. 

Requirements  of  Declaration  in  Action  for 
Purchase  Price,  see  Pleading,  431. 

Right  to  Set-off  Damages  from  Failure  of 
Title  to  Part  of  Slaves  Purchased  in 
Action  for  Purchase  Price,  see  Set-Off 
and  Counterclaim,  59. 

Rights  of  Purchaser  of  Vessel,  see  Shipping, 
55. 

118u  The  buyer  is  not  bound  to  communi- 
cate to  the  seller  intelligence,  exclusively 
within  his  knowledge,  of  extrinsic  circum- 
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stances  which  might  influence  the  price  of 
the  commodity.  Laidlaw  v.  Organ,  2  Wheat 
178,  4: 214 

Cited  in  Rbode  Island  ▼.  Massachusetts,  14 
Pet.  274,  10  L.  ed.  453— Stewart  v.  Wyom- 
ing cattle  Ranche  Co.  128  U.  S.  388,  32 
L.  ed.  441,  9  Sup.  Ct.  Rep.  101 — Doyle  y. 
Union  P.  R.  Co.  147  U.  S.  428,  37  L.  ed. 
230,  13  Sup.  Ct.  Rep.  333 — Blydenburgh  y. 
Welsh.  Baldw.  337,  Fed.  Cas.  No.  1,588 — 
Tiie  Clandeboye,  17  C.  C  A.  304,  25  U.  S. 
App.  453,  70  Fed.  635 — Files  v.  Brown,  69 
C.  C.  A.  411,  124  Fed.  141— Van  Arsdale 
y.  Howard,  5  Ala.  602 — Oliver  v.  Oliver,  118 
6a.  366,  45  S.  E.  232 — Carey  y.  Cincinnati 
k  C.  R.  Co.  5  Iowa,  866 — ^Jenkins  y.  Sim- 
mons, 37  Kan.  503,  15  Pac.  522 — M'Elderry 
y.  Piannagan,  1  Harr.  &  G.  321 — Cbicora  Fer- 
tlUcer  Co.  y.  Dunan,  91  Md.  159,  50  L.R.A. 
406,  46  Atl.  347— Chicora  Fertilizer  Co. 
y.  Dunan,  91  Md.  170,  50  L.R.A.  410,  46 
Atl.  847 — Prescott  y.  Wright,  4  Gray,  464 
— Frazer  ▼.  Geryais,  Walk.  (Miss.)  73 — 
Lapish  y.  Wells,  6  Me.  188 — Junklns  y. 
Simpson,  14  Me,  367 — Benlnger  y.  Corwin, 
24  N.  J.  Li.  261— Paul  y.  Hadley,  23  Barb. 
526 — Carpenter  y.  Danforth  52  Barb.  588 
— Graham  y.  Meyer,  33  Hun,  496 — ^Damb- 
mann  y.  Schnlting,  75  N.  Y.  64 — Brown  y. 
Gray,  51  N.  C.  (6  Jones,  L.)  106,  72  Am. 
Dec.  563 — Hadley  y.  Clinton  County  Im- 
porting Co.  13  Ohio  St.  508,  82  Am.  Dec. 
454 — Densmore  Oil  Co.  y.  Densmore,  6  Phila. 
506,  25  Phila.  Leg.  Int.  60 — Costello's  Estate, 
16  Phila.  242,  40  Phila.  Leg.  Int.  150— 
Bayard  y.  Shunk.  1  Watts  &  S.  100.  37 
Am.  Dec  441 — Haalett  y.  Powell,  -30  Pa. 
298 — Rose  y.  Barclay,  191  Pa.  599,  45  L.R.A. 
399,  43  Atl.  385 — Fisher  y.  Budlong,  10  R. 
I.  527 — Union  Bank  y.  Osborne,  4  Humph. 
415— Paddock  y.  Strobrldge,  29  Vt.  476 — 
Lamar  y.  Scales,  71  Wis.  172,  36  N.  W.  850 
— Kowaike  y.  Milwaukee  Electric  R.  &  Light 
Co.  103  Wis.  478,  74  Am.  St.  Rep.  877, 
79  N.  W.  762. 

119.  If  a  sale  is  an  unconditional  one, 
and  if  a  note  is  giyen  and  accepted  as  ab- 
solute payment,  the  original  debt  is  ex- 
tinguished, and  the  remedy  of  the  seller  is 
on  the  note.  Segrist  y.  Grabtree,  131  U.  S. 
287,  9  Sup.  Ct.  Rep.  687,  33:  125 

120.  Where  the  contract  of  sale  between 
parties  was  complete,  nothing  subsequently 
done  by  one  of  them  coYild  affect  the  rights 
of  the  other;  and  a  memorandum  upon  a 
bill  of  sale,  subsequently  made,  can  haye 
no  effect  upon  the  contract.  Schuchardt  y. 
Allen,  1  Wall.  369,  17:  642 

121.  On  the  sale  of  goods  the  risk  fol- 
lows the  title,  and  any  loss  that  occurs 
after  the  title  passes  will  be  the  loss  ot 
the  buyer.  Standard  Oil  Co.  ▼.  Van  Etten, 
107  U.  S.   325,  1   Sup.   Ct.   Rep.   178, 

27:  319 

122.  Tn  the  absence  of  special  agreement, 
a  yendor  of  bonds  is  liable  ew  delicto  only 
for  bad  faith,  and  ex  contractu  only  upon 
an  implied  warranty  of  ownership  and  gen- 
uineness. JEintL  L.'ln8.  v.  Middleport,  124 
U.  8.  534,  8  Sup.  Ct.  Rep.  625,        31:  537 

» 

Cited  in  Meyer  y.  Richards,  163  IT.  S.  413,  41 
L.  ed.  210.  16  Sup.  Ct.  Rep.  1148 — ^Meyer  y. 
Richards.  46  Fed.  728 — Ruohs  y.  Third  Nat. 
Bank,  94  Tenn.  68,  28  S.  W.  303. 


123.  Although  a  sale  is  absolute,  if  the 
vendor  afterwards  consents  unconditionally 
to  take  back  the  article,  it  is  a  defense  to 
an  action  for  the  purclmse  money.  Thornton 
V.  Wynn,  12  Wheat.  183,  6:  595 

124.  Stoppage  of  delivery  of  cargos,  not- 
withstanding the  indorsement  and  delivery 
of  the  bills  of  lading  by  the  seller,  is  no 
bar  to  a  recovery  of  the  amount  due  for 
the  merchandise  actually  delivered.  Mas- 
ters V.  Barreda,  18  How.  489,  15:  466 

125.  To  recover  damages  for  a  refusal  to 
receive  property,  one  must  show  that  he 
had  the  property  on  hand,  and  an  offer  to 
deliver.  Parish  v.  United  States,  8  Wall. 
489,  19: 472 
United  States  v.  Smoot  (Smoot's  Case)    15 

Wall.  36,  21:107 

Cited  in  Dlngley  v.  Oler,  117  U.  S.  503,  29  L. 
ed.  988,  6  Sup.  Ct.  Rep.  850 — Roelim  v. 
Horst,  178  U.  S.  14,  44  L.  ed.  958,  20  Sup. 
Ct.  Rep.  780 — Foss-Schnoider  Brewiofir  Co.  v. 
Bullock,  8  C.  C.  A.  18,  16  U.  S.  App.  311, 
59  Fed.  88 — Edward  Hlnes  Lumber  Co.  y. 
Alley,  19  C.  C.  A.  602,  43  U.  S.  App.  169, 
73  Fed.  607 — ^American  Strawboard  Co.  v. 
Haldeman  Paper  Co.  27  C.  C.  A.  639,  54  U. 
S.  App.  416,  83  Fed.  623— Marks  y.  Van 
Eeghan,  30  C.  C.  A.  209,  57  U.  S.  App.  149, 
85  Fed.  854 — Southern  Cotton-Oil  Co.  y. 
Heflln,  39  C.  C.  A.  550,  99  Fed.  343 — Han- 
son y.  Slaven,  98  Cal.  382,  33  Pac.  206 — 
Wells  y.  Hartford  Manilla  Co.  76  Conn.  34, 
65  Atl.  599 — Stanford  v.  Maglll,  6  N.  D. 
565,-88  L.R.A.  770,  72  N.  W.  938--Stoke8 
v.  Baars,  18  Fla.  661 — Lake  Shore  &  M. 
S.  R.  Co.  y.  Richards,  152  III.  95,  30  L.R. 
A.  57,  38  N.  E.  773— Kilgore  v.  Northwest 
Texas  Baptist  Educational  Asso.  90  Tex. 
142,  87  S.  W.  598. 

126.  That  a  contract  for  the  sale  of  hay 
to  the  United  States  is  invalid,  under  U.  S. 
Rev.  Stat.  §  3744,  U.  S.  Comp.  Stat.  1901, 
p.  2510,  because  it  had  not  been  reduced 
to  writing  and  signed  by  the  contracting 
parties,  does  not  entitle  the  contractor, 
after  furnishing  the  hay  and  receiving  the 
contract  price,  to  maintain  a  quantum  val- 
ehat  on  the  ground  that  the.  value  of  the 
hay  had  increased  from  the  time  of  the 
contract  to  the  time  of  delivery.  St.  Louis 
Hay  v.  Grain  Co.  v.  United  States,  191  U. 
S.  159,  24  Sup.  Ct.  Rep.  47,  48:  130 
Cited   in   Hartman   v.   Butterfleld   Lumber   Co. 

199  U.  8.  338,  50  L.  ed.  219,  26  Sap.  Ct 
Rep.  63. 

127.  When  the  vendor  omits  to  take  ad- 
vantage of  the  vendee's  refusal  to  complete 
the  contract,  by  suing  for  breach  thereof, 
and  still  seeks  specific  performance,  the 
vendee  may  set  up  breach  of  covenants. 
Cleveland  Rolling  Mill  Co.  v.  Rhodos,  121 
U.  S.  25F,  7  Sup.  Ct.  Rep.  882,  30:  920 
died   in    Foss-Schnelder    Brewin^ir  Co.   v.    BuN 

lock,  b  C.  C.  A.  18,  16  U.  S.  App.  311,  59 
Fed.  88 — Cresswell  Ranch  &  Cattle  Co.  v. 
Martindale,  11  C.  C.  A.  37,  27  U.  S.  App. 
277,  63  Fed.  88 — Phenix  Ins.  Co.  v.  Guaran- 
tee Co.  of  N.  A.  53  C.  C.  A.  306,  115  Fed. 
970 — Wilkinson  v.  Blount  Mfg.  Co.  109 
Mass.  380,  47  N.  E.  1020. 

128.  Where  antecedent  representations  as 
to  the  power  of  a  machine  sold  were  no  more 
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than  expressions  of  opinion,  and  defendant 
demanded  after  the  contract  was  executed 
a  written  guaranty  as  to  the  machine,  and 
acquiesced  in  the  plaintiff*s  refusal  to  give 
the  guaranty,  and  ordered  plaintiff  to  go  on 
with  the  work,  defendant  cannot  recoup 
damages  for  the  failure  of  the  machine  to 
come  up  to  such  guaranty.  Seitz  v.  Brew- 
er's Refrigerating  Mach.  Co.  141  U.  S. 
510,  12  Sup.  Ct.  Rep.  46,  35:  837 

129.  Where  there  is  a  contract  for  the 
leasing  of  property,  with  the  option  to  buy 
it,  which  provides  that  upon  a  certain  con- 
tingency the  property  shall  be  returned  to 
the  seller,  upon  such  return  of  the  property 
a  court  of  equity  may  require  the  return 
of  the  money  paid  towards  buying  it,  less 
the  amount  of  damage  to  the  property  and 
reasonable  pay  for  the  use  of  the  same. 
Sunflower  Oil  Co.  v.  Wilson,  142  U.  S.  313, 
12  Sup.  Ct.  Rep.  235,  35:  1025 

130.  If  a  note  is  taken  as  conditional 
payment  only,  it  is  prima  facie  evidence  of 
payment  so  long  af  the  seller  holds  it;  and 
he  cannot  rightfully  retake  the  goods  while 
he  retains  the  note.  Segrist  v.  Crabtree, 
131   U.   S.   287,  9   Sup.   Ct.   Rep.   687, 

33:  125 
DMinguUhed  In   Llpplncott  v.  Rich,  22  Utah, 
208,  61  Pac.  526. 

Cited  In  Van  Allen  t.  Francis,  123  Cal.  480, 
66  Pac.  330 — Wall  v.  De  Mltklewlcz,  9  App. 
D.  C.  125 — Turk  v.  Carnahan.  25  Ind.  App. 
128,  81  Am.  St.  Rep.  85,  57  N.  B.  729. 

131.  A  provision  in  a  contract  for  the  sale 
of  machinery,  that  the  vendee  sliall  be  al- 
lowed to  test  the  machinery  before  accepting 
it,  is  waived  by  the  vendee's  giving  a  mort- 
gage thereon,  after  having  used  and  operat- 
ed it.  Van  Winkle  v.  Crowell,  146  U.  S. 
42,  13  Sup.  Ct.  Rep.  18,  36:  880 

132.  Where  there  is  an  agreement  by 
plaintiff  to  furnish  machinery  and  to  put 
it  in  operation  in  defendant's  mill,  and 
one  instalment  of  the  price  is  to  be  paid 
on  the  delivery  of  the  machinery  and  be- 
fore the  completion  of  the  work,  and  where 
the  completion  is  not  according  to  contract, 
defendant  need  not,  in  order  to  entitle  him 
t«)  avoid  paying  the  whole  contract  price, 
or  in  order  to  recover  damages  for  plain- 
tiff's breach  of  contract,  tike  out  the  ma- 
chinery and  interrupt  his  business  to  ob- 
tain new  machinerv  elsewhere.  Stillwelt 
&  B.  Mfg.  Co.  V.  Phelps,  130  U.  S.  520,  9 
Sup.  Ct.  Rep.  601,  32:  1035 
Cited    In    Gove    v.    Island    City    Mercantile    & 

Mill.  Co.  19  Or.  369,  24  Pac.  521. 

Editorial  notes. 

Failure  of  title  as  defense  in  action  for 
])urchase   price.  4:  172 

[ICffect  of  acceptance  as  waiver  of  dam- 
ages for  delay  in  delivery.     54  L.R.A.  718. 

Right  of  purchaser  of  personal  property 
to  sell  or  use  it  free  from  restrictions  af- 
fecting it  in  hands  of  vendor.  55  L.R.A. 
631. 

Remedy  of  conditional  vendor  for  refusal 
to  accept.    68  LJI.A.  100. 

Right  of  seller  under  conditional  sale  to 


recover  amount  unpaid  where  property  lost 
or  destroyed  without  fault  of  purchaser.  2 
L.R.A.(N.S.)   97. 

Action  for  price  before  expiration  of  cred- 
it.   3  L.R.A.(N.S.)  908. 

Right  of  buyer  to  maintain  separate 
action  for  nondelivery  of  each  instalment 
under  entire  contract.  3  L.R.A.  (N.S.) 
1042. 

Effect  of  acceptance  of  goods  as  a  waiver 
of  damages  for  delay  in  delivery.  7  IiJt.A. 
(N.S.)    1114. 

Delay  in  attempting  to  regain  property 
obtained  under  agreement  to  pay  therefor 
on  delivery,  as  waiver  of  that  condition. 
11  L.R.A.(N.S.)  948. 

Effect  of  refusal  to  execute  purchase- 
money  notes  to  give  vendor  an  immediate 
right  of  action.     12  L.RJ^.(N.S.)    180.] 

Insolvency  of  vendee. 

Effect  on  Right  of  Stoppage  in  Tram- 

sitUy  see  infra,  143. 
Right  to  Rescind  in  Case  of  Repraen- 

tat  ion  of,  see  infra,  157. 

133.  The  insolvency  of  a  vendee  does  not 
relieve  the  vendor  from  his  obligation  to 
tender  the  goods  sold,  though  delivery  need 
not  be  made  without  payment.  Florence 
Min.  Co.  V.  Brown,  124  U.  S.  385,  8  Sup. 
Ct.  Rep.  531,  31:424 
Cited  in  Diem  v.   Koblltz,  49  Ohio  St  06,  34 

Am.  St.  Rep.  531,  29  N.  E.  1124. 

—  Editorial  note. 

Purchase  on  credit  by  insolvent  vendee. 

23:993 

Time  as  essence  of  contract. 

134.  Time  is,  in  general,  not  deemed  by  a 
court  of  eouity  to  be  of  the  essence  of  a 
contract  of  sale;  and  a  failure  on  the 
part  of  the  purchaser  or  vendor  to  perform 
his  contract  on  the  stipulated  dav  does 
not,  of  itself,  deprive  him  of  his  right  to 
a  specific  performance  when  he  is  able  to 
comply  with  his  part  of  the  engagement. 
Brashier  v.  Gratz.  6  Wheat.  528,  5:  322 
Cited  in   Steele  v.   Branch,  40  Cal.  11 — Aver.v 

V.  KellORflT,  11  Conn.  071 — Sneed  v.  WIk- 
gins,  3  Ga.  09 — Durant  v.  Comegys,  3  Idaho. 
212.  28  Pac.  425 — Emmons  v.  KIger,  23  Ind. 
488-~Matbews  v.  GiUiss,  1  Iowa.  254-- 
Young  v.  Daniels,  2  Iowa,  130,  63  Am.  Dec. 
477 — Barnard  v.  Lee,  97  Mass.  94 — Lake 
v.  I/ewls,  16  Nev.  97 — Ewlns  v.  Gordon,  40 
N.  H.  462 — Seymour  v.  Delancy,  3  Cow.  519. 
15  Am.  Dec.  270 — Wlswall  v.  MoGowan. 
Hoffm.  Ch.  134 — Atty.  Gen.  v,  Purmort,  5 
Paige,  629 — Edgerton  v.  Peckham.  11  Paige. 
360— Falls  V.  Carpenter  21  N.  C.  (1  Dev.  k 
B.  Eq.)  281— Abbott  v.  L'Uommedlea,  10 
W.  Va.  712. 

135.  Time  is  usually  of  the  essence  of  an 
executory  contract  for  the  sale  and  delivery 
of  goods,  where  no  right  of  property  in  the 
same  passes  by  the  bargain  from  the  vendor 
to  the  purchaser.  In  such  a  case,  the  pur- 
chaser 18  not  bound  to  accept  and  pay  for 
the  goods,  unless  the  same  are  delivered 
or  tendered  on  the  day  specified  in  the 
contract.  Jones  v.  United  States,  96  IT.  S. 
24,  24:  644 
Cited  In  Cunningham  Iron  Co.  v.  Warren  Mfg. 
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Co.  80  Fed.  879 — WaBhlngton  &  G.  R.  Co. 
T.  Amerlcsn  Car  Co.  5  App.  D.  C.  540 — Mor- 
rison ▼.  Wells,  48  Kan.  498.  29  Pac.  601— 
Jordan  t.  Newton,  116  Mich.  678,  76  N.  W. 
130 — Redlands  Orange  Growers  Abbo.  ▼.  Gor- 
man. 76  Mo.  App.  194 — Gerll  ▼.  Poidebard 
Silk  Mfg.  Co.  57  N.  J.  L.  438,  30  L.R.A. 
70,  51  Am.  St.  Rep.  612,  31  Atl.  401. 

136.  Upon  an  a^eement  to  sell  and  ship 
a  certain  number  of  tons  of  pig  iron  at  a 
certain  time,  the  amount  and  the  time  are 
both  eaaential;  and  where  only  part  is 
shipped  at  the  time  agreed,  the  buyer  need 
not  accept  any.  Cleveland  Rolling  Mill  Co. 
T.  Rhodes,  121  U.  S.  255,  7  Sup.  Ct.  Rep. 
882,  30: 920 
Cited   in    Pliiladelphia    8.    Mail    8.    S.    Co.    ▼. 

Pennsylvania,  122  U.  S.  345,  30  L.  ed.  1205, 
1  Inters.  Com.  Rep.  313,  7  Sup.  Ct.  Rep. 
1118 — Harrison  v.  Fortlage,  161  U.  S.  63. 
40  L.  ed.  618,  16  Sup.  Ct.  Rep.  488 — Atty. 
Gen.  V.  Western  U.  Teleg.  Co.  33  Fed.  131 
— Grax  y.  Moore,  37  Fed.  268 — Beck  &  P. 
Lithographing  Co.  t.  Colorado  Mill.  &  Ele- 
vator  Co.  3  C.  C.  A.  251,  10  U.  S.  App. 
465,  52  Fed.  703 — State  ▼.  Rankin,  11  8.  D. 
149,  76  N.  W.  299— Colt  &  Co.  y.  Sutton, 
102  Blich.  327,  25  L.R.A.  820,  4  Inters. 
Com.  Rep.  770,  60  N.  W.  690 — Denton  v. 
Mclnnis,  85  Mo.  App.  556 — Gerli  v.  I'olde* 
bard  Silk  Mfg.  Co.  57  N.  J.  L.  440.  30  L.R. 
A.  72,  51  Am.  St.  Rep.  612,  31  Atl.  401 
—Philadelphia  k  S.  Mail  S.  S.  Co.  y.  Com. 
44  Phila.  Leg.  Int.  376 — Com.  v.  Delaware 
&  H.  Canal  Co.  21  W.  N.  C.  406,  4  Dauphin 
Co.  Rep.  159 — Conway  y.  Fitzgerald,  70  Vt. 
106,  39  Atl.  634. 

137.  Where  a  contractor  agrees  to  fur- 
nish a  certain  quantity  of  pig  iron,  the 
last  of  which  shall  be  shipped  as  soon  as 
nayigation  opens  and  vessels  can  be  ob' 
tain^  in  1881,  although  some  of  it  had 
been  delivered  and  paid  for  the  previous 
season,  on  failure  to  ship  the  balance  at 
the  time  agreed,  the  purchaser  is  justified 
in  refusing  to  accept  it.  Cleveland  Rolling 
Mill  Co.  V.  Rhodes,  121  U.  S.  255,  7  Sup.  Ct. 
Rep.  882.  30:  920 
DUUnovi9hed   in   Roehm   v.    Horst.    178   U.    S. 

15.  44  L.  ed.  959,  20  Sup.  Ct.  Rep.  780. 

Cited  in  Rice  v.  Fidelity  &  D.  Co.  43  C.  C.  A. 
276,  103  Fed.  483 — ^Redlands  Orange  Growers 
Asso.  y.  Gorman,  76  Mo.  App.  104. 

b.  Uen  for  Price;  Stoppage  in  Transitu, 

See  also  supra,  75. 

138.  At  common  law  the  vendor's  lien  on 
personal  property  is  lost  by  the  voluntary 
and  unconditional  delivery  of  the  property 
to  the  purchaser.  Gregory  v.  Morris,  96 
U.  S.  619,  24:  740 

139.  The  parties  may  contract  for  a  lien 
which,  as  between  themselves,  will  be  good 
after  delivery.  Gregory  v.  Morris,  96  U. 
S.  619,  24:  740 
Cited  in  Hanselt  v.  Harrison,  105  U.   8.  405. 

26  L.  ed.  1076 — The  Menominie,  36  Fed. 
199— Holly  Mfg.  Co.  v.  New  Chester  Water 
Co.  4S  Fed.  887 — New  Chester  Water  Co.  y. 
Holly  Mfg.  Co.  3  C.  C.  A.  410.  3  U.  S.  App. 
264,  53  Fed.  30— Riddle  y.  Hudslns,  7  (;. 
C.  A.  337,  19  U.  S.  App.  144,  58  Fed.  492 
^Re  Olsendam   Co.    117    Fed.    182 — Cincin- 


nati Tobacco  Warehouse  Co.  y.  Leslie  ^Cin- 
cinnati Tobacco  Warehouse  Co.  v.  Webster) 
117  Ky.  485,  64  L.R.A.  221,  78  S.  W.  413 
— Hovey  v.  Elliott,  118  N.  Y.  137,  23  N.  E. 
475 — Shelton  v.  Jones,  4  Wash.  697,  30  Pac. 
1061 — Hossack  v.  Graham,  20  Wash.  189, 
55  Pac.  86. 

139a.  An  agreement  for  the  extension  of 
credit  by  receiving  a  note  of  the  party,  or 
the  independent  security  of  a  third  person, 
falling  due  at  a  day  beyond  the  period  with- 
in which  a  lien  must  be  asserted,  is  no 
waiver  of  the  lien,  when  the  note  or  se- 
curity has  not  been  given.  Chicago  k  A. 
R.  Co.  V.  Union  Rolling  Mill  Co.  109  U.  S. 
702,  3  Sup.  Ct.  Rep.  594,  27:  1081 

Cited  in  Central  Trust  Co.  v.  Richmond,  N. 
I.  &  B.  R.  Co.  41  L.R.A.  461,  15  C.  C.  A. 
278,  81  U.  S.  App.  675,  68  Fed.  95— Rey- 
nolds y.  Manhattan  Trust  Co.  27  C.  C.  A. 
629,  55  U.  S.  App.  96,  83  Fed.  602— Firth 
y.  Rehfeldt,  30  App.  Div.  331,  51  N.  Y.  Supp. 
980. 

140.  A  contract  between  a  construction 
company  and  a  railroad  company,  that  cer- 
tain rails  and  other  materials  shall  be  used 
in  the  construction  of  a  railroad  in  Il- 
linois, and  that,  until  fully  paid  for,  the 
seller  shall  have  a  lien  thereon  and  con- 
structive possession  of  them,  is  not  a  waiver 
of  a  statutory  lien  in  favor  of  the  seller. 
Chicago  &  A.  R.  Co.  v.  Union  Rolling  Mill 
Co.  109  U.  S.  702,  3  Sup.  Ct.  Rep.  594, 

27:  1081 
Cited  in  Case  Mfg.  Co.  y.  Smith,  5  L.R.A.  232, 
40  Fed.  341 — Newgass  v.  Atlantic  &  D.  R. 
Co.  56  Fed.  682 — -Hooven,  O.  &  R.  Co.  v. 
Featherstone,  99  Fed.  181 — Hooven,  O.  & 
R.  Co.  y.  John  Featherstone's  Sons,  49  C. 
C.  A.  243,  111  Fed.  95 — Rosenbaum  y.  Hayes, 
10  N.  D.  327,  86  N.  W.  973— Warner  Ele- 
vator Mfg.  Co.  y.  Capitol  Invest.  Bldg.  & 
L.  Asso.  127  Mich.  320,  89  Am.  St.  Rep. 
473,  86  N.  W.  828— Baumhoff  v.  St.  Louis 
&  K.  R.  Co.  171  Mo.  128,  94  Am.  St.  Rep. 
770,  71  S.  W.  156— Phoenix  Mfg.  Co.  v. 
McCormlck  Haryestlng  Mach.  Co.  Ill  Wla 
574,  78  N.  W.  458. 

141.  A  bargain  and  sale  of  personal  prop- 
erty accompanied  by  delivery,  devests  the 
vendor  of  any  lien  for  payment,  unless  such 
Hen  is  secured  by  chattel  mortgage  or  by 
agreement  between  the  parties.  Segrist  ▼. 
Crabtree,  131  U.  S.  287,  9  Sup.  Ct.  Rep. 
687,  33:  125 

Stoppage  in  transitu. 

See  also  supra,  124. 

142.  The  right  of  stoppage  in  transitu  on 
the  insolvency  of  the  consignee  exists  only 
where  the  title  to  the  goods  has  vested  in 
the  consignee  upon  shipment.  The  Merri- 
mack, 8  Cranch,  317,  3:  575 
Cited  in  Jordan  v.  James,  5  Ohio,  99. 

143.  [A  consignor  can  stop  goods  in  tran- 
situ only  (1)  where  he  has  received  no 
consideration;  (2)  where  the  consignee  is 
insolvent.  Wood  v.  Roach  (Pa.  Sup.  Ct.) 
2  Dall.  180,  1:340] 

144.  Where  there  are  dealings  between 
merchants  for  successive  cargoes  of  merchan- 
dise on  time,  for  which  notes  would  be  given, 
under  arrangement  that  the  buyer's  balance 
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of  account  should  always  be  under  a  certain 
sum;  and  the  buyer  exceeds  that  amount, 
and  refuses  to  pay  sufficient  to  bring  the 
account  within  that  sum,  the  seller  may  stop 
the  delivery  of  the  undischarged  portions  oi 
the  cargoes,  though  the  same  was  in  course 
of  being  delivered  to  the  buyer  upon  the  sell- 
er's indorsement  of  the  bills  of  lading.  Mas- 
ters V.  Barreda,  18  How.  489,  15:  466 

—  Editorial  note. 

[Waiver  of  stoppage  in  transitu  or  sell- 
er's lien  by  attachment  or  execution.  50 
L.R.A.  721.] 

c.  Reseisaian, 

1,  In  General, 

Assumpsit  for  Purchase  Money  on  Rescis- 
sion, see  Assumpsit,  43. 

Rescission  of  Contracts  Generally,  see  Con- 
tracts, VI.  d. 

145.  In  a  mercantile  contract,  a  statement 
descriptive  of  the  subject-matter,  or  of  some 
material  incident,  sucn  as  the  time  or  place 
of  shipment,  is  ordinarily  to  be  regarded  as 
a  warranty  or  condition  precedent,  upon  the 
failure  or  nonperformance  of  which  the  par- 
ty aggrieved  may  repudiate  the  whole  agree- 
ment. Norrington  v.  Wright,  115  U.  S.  188, 
6  Sup.  Ct.  Rep.  12,  29:  366 

Filley  v  Pope,  115  U.  S.  213,  6  Sup.  Ct. 
Rep.  49,  29:  372 

C«ed  In  Fllley  v.  Pope,  116  U.  S.  219,  20  L. 
ed.  373,  6  Sup.  Ct.  Rep  40 — Pope  v.  Allis, 
115  U.  S.  372,  20  L.  ed.  398,  6  Sup.  Ct.  Rep. 
60 — Cleveland  Rolling  Mill  Co.  v.  Rhodes, 
121  U.  S.  261,  30  L.  ed.  922,  7  Sup.  Ct. 
Rep.  882— Culliford  v.  Gomlla  (CuUIford  v. 
Vlnet)  128  U.  S.  158,  32  L.  ed.  389,  0  Sup. 
Ct.  Rep.  50 — Bank  of  Diltish  N.  A.  v.  Coo- 
per, 137  U.  S.  477,  34  L.  ed.  701,  11  Sup. 
Ct.  Rep.  160 — Swltzer  v.  XInltod  States,  38 
Ct.  CI.  204 — Buzby  v.  Phoenix  Ins.  Co.  31 
Fed.  424 — Gray  v.  Moore,  37  Fed.  207 — 
Wilfred  v.  Myers,  40  l^ed.  174— The  B.  F. 
Bruce,  50  Fed.  12.3— Beck  &  P.  Lithograph- 
ing Co.  V.  Colorado  Mill.  &  Elevator  Co.  3 
C.  C.  A.  251,  10  U.  S.  App.  465,  52  Fed.  702 
— Peace  River  Phosphate  Co.  v.  Grafflin,  58 
Fed.  551 — Cresswell  Ranch  &  Cattle  Co.  v. 
Martlndale,  11  C.  C.  A.  37,  27  U.  S.  App. 
277,  63  Fed.  88— London  Assur.  Co.  v. 
Companhia  De  Moa^ens  Do  Barrclro,  15  C. 
C.  A.  382,  28  U.  S.  App.  439,  68  Fed.  250 
— German  Sav.  Inst.  v.  De  La  Vergne  Re- 
frigerating Mach.  Co.  17  C.  C.  A.  41,  36  U. 
S.  App.  184.  70  Fed.  154 — Crane  Co.  v.  Co- 
lumbus Constr.  Co.  20  C.  C.  A.  242,  46  U. 
S.  App.  52,  73  Fed.  902— Central  Appala- 
chian Co.  V.  Buchanan,  20  C.  C.  A.  30,  43 
]D.  8.  App.  265,  73  Fed.  1012 — Sanders  v. 
Munson,  20  C.  C.  A.  583,  46  U.  S.  App.  32, 
74  Fed.  651 — Blake  v.  Pine  Mountain  Iron 
&  Coal  Co.  22  C.  C.  A.  447,  43  U.  S.  App. 
490,  76  Fed.  640— Horst  v.  Roehra,  84  Fed. 
670 — ^Rice  V.  Fidelity  &  D.  Co.  43  C.  C.  A. 
276,  103  Fed.  433 — KauflPman  v.  Raeder,  54 
L.R.A.  253,  47  C.  C.  A.  287,  108  Fed.  180 
— Hull  Coal  &  Coke  Co.  v.  Empire  Coal  & 
Coke  Co.  51  C.  C.  A.  216,  113  Fed.  259— 
H.  D.  Williams  Cooperage  Co.  v.  Scofleld, 
53  C.  C.  A.  27,  115  Fed.  123— Phenix  Ins. 
Co.  V.  Guarantee  Co.  of  N.  A.  53  C.  C.  A. 
866,   116  Fed.   970— Re   Stern.   54   C.   C.   A. 


62,  116  Fed.  606 — American  Bonding  &  T. 
Co,  r  Baltimore  &  O.  S.  W.  R.  Co.  60  C. 
G  A.  74,  124  Fed.  888— National  Surety 
Co.  V.  I^ng,  60  C.  C.  A.  628,  126  Fed.  802 
— McFadden  v.  Hendei-son,  128  Ala.  230.  29 
So.  640 — Campbell  Printing  Press  &  Mfg. 
Co.  V.  Marsh,  20  Colo.  31,  36  Pac.  799 — 
Miller  V.  Moore,  83  Ga.  693.  6  L.R.A.  377. 
20   Am.    St.   Rep.   329,    10   S.   B. '  360— John 

A.  Roebling's  Sons  v.  Lock  Stitch  Fence  Co. 
28  111.  App.  191 — Salmon  v.  Boykln,  66  Md. 
550.  7  Atl.  701— Wiley  v.  Athol,  150  Mass. 
435,  6  L.R.A.  346,  23  N.  E.  811— Griggs  v. 
Moors,  168  Mass.  364,  47  N.  E.  128— Na- 
tional Mach.  &  Tool  Co.  v.  Standard  Shoe 
Mach.  Co.  181  Mass.  279,  63  N.  E.  900 — 
Eastern  Forge  Co.  v.  Corbin,  182  Mass.  592, 
66  N.  E.  419— West  v.  Becbtel,  125  Mich. 
164,  61  L.R.A.  799,  84  N.  W.  69— Denton  v. 
Mclnnis,  85  Mo.  App.  556 — Gerll  t.  Polde- 
bard  Silk  Mfg.  Co.  57  N.  J.  L.  435,  30  L. 
R.A.  66,  51  Am.  St.  Rep.  612.  81  Atl.  401 
— Pierson  v.  Crooks,  42  Hun,  580 — Night- 
ingale V.  Eiseman,  50  Hun,  101,  2  N.  Y. 
Supp.  779— Wallace  v.  Valentine,  10  Misc. 
647,  32  N.  Y.  Supp.  121— St.  Regis  Paper 
Co.  V.  Santa  Clara  Lumber  Co.  42  Misc. 
104,  85  N.  Y.  Supp.  1034— Browne  v.  Pa- 
terson,  36  App.  Div.  172,  65  N.  Y.  Supp. 
404 — Abe  Stein  Co.  v.  Robertson.  88  App. 
Div.  313,  57  N.  Y.  Supp.  46— Pope  v.  Por- 
ter, 102  N.  Y.  371,  7  N.  B.  304— Pierson 
V.  Crooks,  115  N.  Y.  555,  22  N.  B.  349— 
Lake  v.   McElfatrick,  139  N.  Y.  357,  34   N. 

B.  922 — ^Browne  v.  Paterson,  166  N.  Y.  406. 
69  N.  B.  296 — Bennett  v.  Shaughnessy.  6 
Utah,  276,  22  Pac.  156— Reld  v.  Field,  83 
Va.  32,  1  S.  E.  396 — Hoffman  v.  King,  70 
Wis.  379,  36  N.  W.  25— Kaukauna  Electric 
Light  Co.  V.  Kaukauna.  114  Wis.  341,  89 
N.  W.  642. 

146.  If  upon  a  sale  with  a  warranty  ot 
soundness,  or  by  the  special  terms  of  the 
contract,  the  buyer  is  at  liberty  to  return  the 
article  sold,  an  offer  to  return  it  is  equiva- 
lent to  an  offer  accepted  by  the  seller;  and, 
the  contract  being  thereby  rescinded,  it  is  a 
defense  to  an  action  for  the  purchase  money, 
or  will  entitle  the  buyer  to  recover  it  back 
if  it  has  been  paid.  Thornton  v.  Wynn,  12 
Wheat.  183,  6:  595 

Cited  in  Dushane  v.  Benedict,  120  U.  B.  630, 
30  L.  ed.  811,  7  Sup.  Ct  Rep.  696 — McRae 
V.  Lonsby.  64  C.  C.  A.  388,  180  Fed.  20— 
Morehead  v.  Gayle,  2  Stew.  &  P.  (Ala.)  220 
— Duff  V.  Ivy,  3  Stew.  (Ala.)  144 — ^McMil* 
lion  V.  PIgg,  3  Stew.  (Ala.)  167 — Cosslns 
V.  Whitaker,  3  Stew.  &  P.  (Ala.)  329— 
Pottle  V.  Thomas,  12  Conn.  674 — Scran  ton 
V.  Mechanics'  Trading  Co.  37  Conn.  133 — 
Hull  V.  Caldwell,  8  S.  D.  464,  64  N.  W.  100 
— Marsh  v.  Low.  66  Ind.  274 — Callanan 
V.  Brown.  31  Iowa.  339 — Ligbtbarn  v.  Coo- 
per, 1  Dana,  276 — Junkins  v.  Simpson.  14 
Me.  369 — Taymon  v.  Mitchell,  1  Md.  Ch. 
603 — H.  W.  Williams  Transp.  Line  v.  Da- 
rius Cole  Transp.  Co.  129  Mich.  216.  sa 
L.R.A.  944,  88  N.  W.  473— Sycamore  Marsh 
Harvester  Co.  v.  Grundrad,  16  Neb.  637,  20 
N.  W.  832 — McCormlck  Harvesting  Mach. 
Co.  V.  Knoll,  57  Neb.  793,  78  N.  W.  304^ 
Colville  V.  Besly,  2  Denlo.  143 — Voorbees 
V.  Earl,  2  Hill,  292.  38  Am.  Dec.  588— 
lAttln  V.  Davis,  Hill  &  Denlo  Supp.  16 — 
Reab  v.  McAlIster,  8  Wend.  117-^ohn8ton 
V.  Trask,  116  N.  Y.  141,  5  L.R.A.  632.  1.-| 
Am.  St.  Rep,  394,  22  N.  E.  377— PIttsburzh 
&  N.  A.  Turnp.  Co.  v.  Com.  2  Watta,  434 
—Kase  V.  John,  10  Watts,  100,  86  Am.  Dee. 
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148 — Dolley  v.  Green.  15  Pa.  126 — ^Williams 
▼.  Hurt,  2  Humph.  70 — ^Allen  t.  Anderson, 
8  Hnmph.  583,  39  Am.  Dec.  107 — Harring- 
ton V.  Wells,  12  Vt.  509 — West  v.  Cutting, 
19  Vt  539. 

146a.  Where  an  article  is  warranted,  and 
the  warranty  is  not  complied  with,  a  pur- 
chaser who  has  received  and  paid  for  and 
used  a  portion  of  the  article  cannot  then  re- 
scind the  contract.  Lyon  v.  Bertram,  20 
How.  149,  15:847 

Diatinffuiahed    In    Norrlnfrton    r.    Wright,    115 

U.  8.  205,  29  L.  ed.  369,  6  Sup.  Ct.  Rep.  12. 

Cited  in  Pope  ▼.  Allis.  115  U.  S.  373.  29  L 
ed.  398,  6  Sop.  Ct.  Rep.  69 — Dawes  v.  Pee- 
bles' Sons.  6  Fed.  859 — Chandler  v.  Thomp- 
son, 30  Fed.  47 — Clark  v.  Wheeling  Stee) 
Works.  3  C.  C.  A.  603,  3  U.  S.  App.  358,  53 
Fed.  498— German  Sav.  Inst  y.  De  La 
Vergne  Refrigerating  Mach.  Co.  17  C.  C.  A 
39,  36  U.  S.  App.  184,  70  Fed.  152 — Crane 
Co.  T.  Columbus  Conatr.  Co.  20  C.  C.  A. 
243,  46  n.  S.  App.  52.  73  Fed.  993--CentraJ 
Appalachian  Co.  v.  Buchanan,  20  C.  C.  A 
61,  43  U.  S.  App.  265.  73  Fed.  1012— 
Rubin  T.  Stiirtevant,  26  C.  C.  A.  261,  51  IJ. 
8.  App.  286,  80  Fed.  932 — Rock  Island  Im 
plement  Co.  ▼.  First  Nat.  Bank,  9  Kan.  App. 
98,  57  Pac.  1050 — Tower  v.  Pauly,  51  Mo. 
App.  89 — Hoadley  v.  House,  32  Vt.  182,  76 
Am.  Dec.  167. 

147.  Nonaction  of  the  vendee  for  enforce- 
ment of  a  contract  for  the  sale  of  iron  ore, 
and  the  vendor's  subsequent  failure  to  de- 
liver the  balance  of  the  iron  ore,  or  call 
upon  the  vendee  to  comply  with  the  contract, 
are  evidence  that  it  was  in  fact  rescinded 
by  both.  Florence  Min.  Co.  v.  Brown,  124 
U.  S.  386,  8  Sup.  Ct.  Rep.  531,  31 :  424 
Cited  In  Commonwealth  Roofing  Co.  y.  North 

American  Trust  Co.  68  C.  C.  A.  420,  135  Fed. 
986. 

147a.  Where  a  vendor  makes  a  written 
demand  upon  one  to  whom  he  had  delivered 
securities  for  vendee,  for  their  return,  on 
the  ground  that  vendee  had  refused  to  fulfil 
the  contract  for  their  purchase,  it  is  a  res- 
cission of  the  contract.  Hinchman  v.  Lin- 
eohi,  124  U.  8.  38,  8  Sup.  Ct.  Rep.  369, 

31 :  337 

148.  The  vendee  in  a  contract  for  the  sale 
of  an  invention  cannot  rescind  for  failure 
of  consideration  because  of  the  rejection  of 
patents  for  some  of  the  claims,  without  re- 
turning to  the  vendor  those  parts  of  the 
supposed  invention  for  which  patents  were 
allowed.  Eclipse  Bicycle  Co.  v.  Farrow,  199 
U.  8.  581,  26  Sup.  Ct.  Rep.  150,  60:  317 

149.  A  personal  stipulation  to  pay  an  an- 
nuiW  as  part  consideration  for  the  sale  of 
the  mterest  of  a  patentee  in  his  patent,  not 
being  a  condition  to  the  vesting  of  the  in- 
terest in  the  patent  in  the  assignee,  the 
omission  to  pay  the  annuity  did  not  give 
the  patentee  a  right  to  rescind  the  sale,  or 
remit  to  him  his  interest  as  patentee.  Harts- 
horn V.  Day,  19  How.  211,  15:  605 
Cited  tn  Mackaye  v.  Mallory,  12  Fed.  330. 

150.  He  who  seeks  to  rescind  a  contract  ol 
sale  must  offer  to  return  the  property  re- 
cdndf  upon  the   discovery  of  defects  for  I 


which  the  rescission  is  asked.     Andrews  y. 
Hensler,  6  Wall.  254,  18:  737 

Cited  In  Osborn  v.  Nicholson,  13  Wall.  657, 
20  L.  ed.  694 — ^Mlnah  Consol.  Mln.  Co.  v. 
Briscoe,  47  Fed.  281 — German  Sav.  Inst.  v. 
De  La  Vergne  Refrigerating  Mach.  Co.  17 
C.  C.  A.  37,  36  U.  S.  App.  184,  70  Fed.  150 
— Sprtngfleld  Mill  Co.  v.  Barnard  &  L.  Mfg. 
Co.  26  C.  C.  A.  395,  49  U.  S.  App.  438,  81 
Fed.  266 — Kauffman  v.  Raeder,  54  L.R.A. 
252,  47  C.  C.  A.  285,  108  Fed.  178— Norton 
V.  Gleason,  61  Vt.  479,  18  Atl.  45. 

151.  Where  goods  of  a  specified  quality, 
ndt  in  existence  or  ascertained,  are  sold, 
and  the  seller  undertakes  to  ship  them  to  8 
distant  buyer,  and,  when  they  are  made  oi 
ascertained,  delivers  them  to  a  carrier  for 
the  buyer,  the  latter,  on  their  arrival,  has 
the  right,  if  they  are  not  of  the  qualify  re- 
quired by  the  contract,  to  reject  them  and 
rescind  the  sale,  and,  if  he  has  paid  for 
them,  to  recover  back  the  price  in  a  suit 
aj^ainst  the  seller.  Pope  v.  Allis,  115  U.  S. 
363,  6  Sup.  Ct.  Rep.  69,  29:  393 
Cited   in   Peace  River   Phosphate  Co.   v.   Graf- 

flin,  58  Fed.  551 — Crane  Co.  v.  Columbus 
Constr.  Co.  20  C.  C.  A.  242,  46  U.  S.  App. 
52,  73  Fed.  992 — Albion  Phosphate  Mln.  Co. 
V.  Wyllle,  23  C.  C.  A.  284,  42  U.  8.  App. 
214,  77  Fed.*  549— Rubin  v.  Sturtevant,  26 
C.  C.  A.  260,  51  U.  a.  App.  286,  80  Fed.  932 
— Star  Brewery  Co.  v.  Horst,  58  C.  C,  A. 
363,  120  Fed.  247— McLane  v.  His  Credit- 
ors, 47  La.  Ann.  142,  16  So.  764 — Aldcn 
V.  Hart,  101  Mass.  580,  37  N.  E.  742— 
American  White  Bronze  Co.  v.  Gillette,  88 
Mich.  235,  26  Am.  St.  Rep.  286,  50  N.  W. 
136 — Henry  Gaus  &  Sons  Mfg.  Co.  v.  Ma  gee, 
L.  &  La.  B.  Mfg.  Co.  42  Mo.  App.  313 — 
Little  Rock  Grain  Co.  v.  Brubakcr,  89  Mo. 
App.  10 — Charter  Gas-Englne  Co.  v.  Cole- 
ridge State  Bank,  54  Neb.  746,  74  N.  W. 
1070 — Whitney  v.  McLean,  4  App.  Div.  455, 
38  N.  Y.  Supp.  703 — ^New  York  State  Moni- 
tor Milk  Pan  Co.  v.  Remington,  41  Hun, 
234— Pierson  v.  Crooks,  42  Hun,  576— Wll- 
son  V.  J.  H.  Flickinger  Co.  82  Misc.  370, 
66  N.  Y.  Supp.  541— McAfee  v.  Wyckoff,  44 
Misc.  383,  89  N.  Y.  Supp.  906 — Pierson  v. 
Crooks,  115  N.  Y.  549,  12  Am.  St.  Itep.  831, 
22  N.  E.  349 — Rhelnstrom  v.  Stelner,  69 
Ohio  St.  459.  100  Am.  St.  Rep.  699,  69  N. 
B.  745 — Wadhams  v.  Balfour,  32  Or.  324, 
51  Pac.  642 — Weston  v.  Ralston,  48  W.  Va. 
187,  36  S.  B.  446. 

152.  Under  a  contract  for  the  sale  of 
5,000  tons  of  iron  rails,  for  shipment  from  a 
European  port,  at  the  rate  of  about  1,000 
tons  per  month,  beginning  in  February,  but 
the  whole  contract  to  be  shipped  before  Au- 
gust 1,  the  sellers  are  bound  to  ship  1,000 
tons  in  each  month  from  February  to  June, 
inclusive,  except  that  slight  and  unimportant 
deficiencies  may  be  made  up  in  July;  and  if 
only  400  tons  are  shipped  in  February,  and 
885  tons  in  March,  and  the  buyer  accepts 
and  pays  for  the  February  shipment  on  its 
arrival  in  March,  at  the  stipulated  price  and 
above  its  market  value,  and  in  ignorance 
that  no  more  has  been  shipped  in  Febru- 
ary, and  is  first  informed  of  that  fact  after 
the  arrival  of  the  March  shipments  and  be- 
fore accepting  or  paying  for  either  of  them, 
he  may  rescind  the  contract  by  reason  of 
the  failure  to  ship  about  1,000  tons  in  each 
of    the    months    of    February    and    March. 
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Norrington  v.  Wright,  115  U.  S.  188,  6  Sup. 
Ct.  Rep.  12,  29:  366 

153-4.  A  street  railway  company  which 
orders  cars  to  be  built,  and  after  receiving 
them  complains  that  the  brakes  are  defec- 
tive, expressing  a  readiness  to  pay  the  bill 
as  soon  as  the  brakes  are  made  sufficient  for 
use,  while  the  manufacturer  expresses  a  wil- 
lingness to  remedy  the  defects,  thereby  loses 
the  right  to  rescind  the  contract  and  return 
the  cars,  but  can,  at  the  most,  only  deduct 
the  reasonable  cost  of  obtaining  new  brakes 
for  use  on  the  cars.  Pullman's  Palace  Car 
Co.  V.  Metropolitan  Street  R.  Co.  157  U.  S. 
94,  15  Sup.  Ct.  Rep.  503,  39:  632 

Ekiitorlal  notes. 

Inadequacy  of  price,  to  impeach  or  set 
aside  sale.  13:  952 

[Waiver  of  right  to  rescind,  by  use  of 
property  to  test  it.     21  L.R.A.  135.] 

9.  For  Fraud. 

Election  Precluding  Rescission,  see  Elec- 
tion of  Remedies,  5. 

Sufficiency  of  Evidence,  see  Evidence,  2298. 

Fraud  as  Vitiating  Sale,  see  Fraud  and  De- 
ceit, 2. 

See  also  supra,  145;  Contracts,  644,  645. 

155.  A  party  may  rescind  a  contract  of 
sale  for  fraud,  and  follow  the  property  or  its 
proceeds  wherever  they  can  be  found,  unless 
the  interests  of  innocent  third  parties  have 
intervened.  Montgomery  v.  Bucyrus  Mach. 
Works,  92  U.  S.  257,  23:  656 
Donaldson  v.  Farwell,  93  U.  S.  631,  23:  993 
Cited  In  Sleeper  v.  Davls^  64  N.  H.  62,  10  Am. 

St.  Rep.  377,  6  Atl.  201 — Hewitt  v.  Northup, 
9  Hun,  546,  16  Nat.  Bankr.  Beg.  30 — Wal- 
lace  ▼.  Cohen,  111  N.  C.  107,  15  S.  E.  802. 

156.  A  sale  on  credit  may  be  disaffirmed, 
and  the  goods  recovered  from  the  vendee, 
who  fraudulently  conceals  his  insolvency  and 
his  intent  not  to  pav  for  them.  Donaldson 
v.  Farwell,  93  U.  S.  631,  23:  993 
Cited  In  GreffK  v.  Metropolitan  Trust  Co.   197 

U.  S.  190,  49  L.  ed.  720,  25  Sup.  Ct.  Rep. 
415 — Fechhelmer  v.  Baum,  2  L.R.A.  157,  37 
Fed.  175 — Morrow  Shoe  Mtg.  Co.  v.  New 
EDffland  Shoe  Co.  24  L.R.A.  422,  6  C.  C.  A. 
616,  18  U.  S.  App.  256,  57  Fed.  602— Be 
Hamilton  Furniture  &  Carpet  Co.  117  Fed. 
776 — 581  Diamonds  v.  United  States,  60 
L.R.A.  599,  56  C.  C.  A.  125,  119  Fed.  559 
— Loeb  V.  Flash  Bros.  65  Ala.  538 — Ex  parte 
Jones,  77  Ala.  3.33 — Tiiylor  v.  MlsaJssippl 
Mills,  47  Ark.  252,  1  S.  W.  283— Johnson 
V.  O'Donnell.  75  Ga.  456— Flower  v.  Far- 
well,  18  111.  App.  257— B rower  ▼.  Goodyear, 
88  Ind.  573 — Goodman  v.  SampHner,  28 
Ind.  App.  74,  54  N.  E.  823 — Oswego  Starch 
Factory  v.  Lendrum.  57  Iowa,  581,  42  Am. 
Rep.  53,  10  N.  W.  900— Reld  v.  Cowduroy, 
70  Iowa,  173,  18  Am.  St.  Rep.  359,  44  N. 
W.  351 — Hurd  v.  Blckford,  85  Me.  219,  35 
Am.  St.  Rep.  353,  27  Atl.  107— Levi  v. 
Booth,  58  Md.  311,  42  Am.  Rep.  332— 
WatsoD  v.  Sllsby.  166  Mass.  58,  43  N.  K. 
1117_8hlpman  ▼.  Seymour,  40  Mich.  283 
— Work  v.  Jacobs,  35  Neb.  778,  53  N.  W. 
993 — Sleeper  v.  Davis.  64  N.  H.  62,  70  Am. 
St.  Rop.  377,  6  Atl.  201 — Des  Farges  t. 
Pugh.  98  N.  C.  36,  53  Am.  Rep.  446 — Smith 


▼.  Young,  109  N.  C.  227,  13  8.  B.  735 — 
Wallace  ▼.  Cohen,  111  N.  C.  106,  15  S.  B. 
892 — Ruohs  ▼.  Third  Nat.  Bank.  94  Tenn. 
57,  28  S.  W.  303 — Aulcman,  M.  ft  Co.  ▼. 
Carr,  16  Tex.  Civ.  App.  435,  42  8.  W.  614 
— Oberdorfer  v.  Meyer,  88  Va.  386,  IS  S. 
E.  756 — Scott  v.  McGraw,  3  Wash.  680,  29 
Pac.  260 — Landeman  v.  Wilson,  29  W.  Va. 
721,  2  8.  E.  203 — Baer  Sons  Grocer  Co. 
▼.  Williams.  43  W.  Va.  330.  27  S.  E.  345 
— Ullman  v.  BIddle  Bros.  58  W.  Va.  420, 
44  S.  E.  280 — Lee  y.  Simmons,  05  Wis. 
526,  27  N.  W.  174. 

157.  A  representation  of  the  vendee's  in- 
solvency, false  in  fact,  though  made  in  good 
faith,  entitles  the  vendor  to  rescind  the  sale. 
Turner  v.  Ward,  154  U.  S.  618,  and  14  Sup. 
Ct.  Rep.  1179,  23:  391 
Cited  in  Re   Epstein,   3  N.  B.   N.   Rep.   1048, 

109  Fed.  877— Re  Well,  111  Fed.  898— 
Re  Hamilton  Furniture  ft  Carpet  Co.  117 
Fed.  776 — Dayton  v.  American  Steel  Barge 
Co.  76  App.  Div.  462,  79  N.  Y.  Supp.  1130 
— Dayton  v.  American  Steel  Barge  Co.  36 
Misc.  230,  73  N.  Y.  Supp.  316. 

158.  One  induced  to  purchase  a  worthless 
claim  by  means  of  false  and  fraudulent  rep- 
resentations is  entitled  to  recover  the  pur- 
chase price  from  the  vendor  as  money  ob- 
tained through  fraud,  without  considera- 
tion.    Burton  v.  Driggs,  20  Wall.   125. 

22:  299 
Dittinfjuished    In    Wilson    v.    Breyfogle,    11    C. 
C.  A.  250,  24  U.  S.  App.   1,  63  Fed.  381. 

Cited  in  Steiner  Bros.  v.  Cllsby,  103  Ala.  191, 
15  So.  612 — Buchanan  v.  McCIaln,  110  Ga. 
480,  35  S.  B.  665 — Robinson  y.  Welty,  40 
W.  Va.  395,  22  8.  B.  73. 

159.  The  sale  of  a  steamboat  will  not  be 
rescinded  on  the  ground  of  misrepresenta- 
tion as  to  her  draught,  where  the  pur- 
chaser had  every  opportunity  before  pur- 
chase to  examine  for  himself,  and  employed 
others  to  inspect  her,  too.  Slaughter  v. 
Gerson,  13  Wall.  379,  20:  627 

160.  Matters  of  opinion  between  parties 
dealing  on  equal  terms,  although  falsely 
stated,  are  not  relieved  again&t;  because 
they  are  not  presumed  to  mislead  or  in- 
fluence the  other  party,  when  each  has  equal 
means  of  information.  Smith  v.  Richards, 
13  Pet.  26,  10:  42 
Cited   In    Bunnel    v.    Stoddard,   Fed.   Cas.   No. 

2,135—GIfrord  y.  Carvill.  29  Cal,  592— 
Stevens  y.  Rainwater,  4  Mo.  App.  295. 

161.  The  misrepresentations  of  the  seller 
of  property,  to  authorize  the  rescinding  a 
contract  of  sale  by  a  court  of  equity,  must 
be  of  something  material  constituting  an 
inducement  or  motive  to  purchase,  by  which 
the  purchaser  has  been  misled  to  his  injury. 
It  must  be  something  in  which  the  one  party 
places  a  known  trust  and  confidence  in  the 
other.     Smith  v.  Richards,  13  Pet.   26, 

10:42 

162.  It  is  not  necessary  for  a  purchaser, 
on  bringing  a  suit  to  recover  back  the  pur- 
chase price  for  fraud,  to  receive  and  tender 
back  a  certificate  of  stock  purchased,  which 
had  been  left  by  the  seller  with  his  agents 
to  be  delivered  to  the  purchaser.  Pence  v. 
Langdon,  99  U.  S.  578,  25:  420 
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163-164.  Parties  who  claim  to  be  relieved 
from  a  purchase,  on  the  ground  of  fraud, 
must  act  with  the  utmost  diligence  and 
promptitude  in  discovering  the  fraud,  and 
in  claiming  to  be  relieved  by  reason  of  it; 
and  whether  they  have  so  acted  is  a  ques- 
tion of  fact  for  the  jurv.  Andrews  v.  Hen- 
sler,  6  Wall.  254,  '  18:  737 

d.  On  Breach  of  Warranty. 

Ri^ht  to  Rescind,  see  supra,  145~146a. 

Joinder  of  Counts  for  Fraud  and  Breach 
of  Warranty,  see  Action  or  Suit,  63,  64. 

Measure  of  Damages,  see  Damages,  105-112. 

Election  of  Remedy,  see  Election  of  Reme- 
dies, 21. 

Conclusiveness  of  Judgment  as  to,  see  Judg- 
ment, 470. 

Necessity  of  Alleging  Scienter  in  Action  for 
Breach,  see  Pleading,  531,  532. 

Right  to  Recoup  Damage  from  Breach,  see 
Set-Off  and  Counterclaim,  17. 

Of  Soundness  of  Vessel,  see  Shipping,  58,  59. 

See  also  supra,  89, 116, 122,  128. 

165.  A  purchaser  may  use  the  breach 
of  warranty  in  reduction  of  damages  in  an 
action  brought  by  the  vendor  for  the  price. 
Lyon  V.  Bertram,  20  How.  149,  15:  847 
Cited  In  Dushane  v.  Beoedict,  120  U.   S.  630, 

30  L.  ed-  811.  7  Sup.  Ct.  Rep.  606— Wll- 
lijuns  V.  Neely,  69  L.R.A.  237.  67  C.  C.  A. 
176.  134  Fed.  6 — Thomas  China  Co.  v.  C. 
W.  Raymond  Co.  67  C.  C.  A.  631.  135  Fed. 
27. 

166.  Where  an  article  is  warranted,  and 
the  warranty  is  not  complied  with,  a  pur- 
chaser who  receives  it  may  bring  an  action 
for  breach  of  warranty.  Lyon  v.  Bertram, 
20  How.  149,  15:  847 
CUed    In    Memphis    v.    Brown,    1    Flipp.    226, 

Fed.  Cas.  No.  9,416 — German  Sav.  Inst.  v. 
De  La  Vergne  Refrigerating  Mach.  Co.  17 
C.  C.  A.  37,  36  U.  8.  App.  184,  70  Fed.  150 
— Andrews  v.  Schreiber,  93  Fed.  373 — 
Schrelber  v.  Andrews,  41  C.  C.  A:  666,  101 
Fed.  766 — KauflCman  v.  Raeder,  54  L.R.A. 
254,  47  C.  C.  A.  285.  108  Fed.  178— Morse 
V.  Moore,  83  Me.  488,  18  L.R.A.  228,  23 
Am.  St.  Rep.  783,  22  Atl.  862— H.  W.  Wil- 
liams Transp.  Line  v.  Darius  Cole  Transp. 
Co.  129  Mich.  216,  56  LR.A.  944,  88  N.  W. 
473. 

167-<8.  In  an  action  for  the  purchase  price 
of  chattels,  breach  of  the  implied  warranty 
of  title  is  a  good  defense;  but  where  it  is 
neither  alleged  nor  proved,  and  the  vendee 
has  not  been  disturbed  in  his  possession,  he 
has  no  right  to  set  up  that  defense.  Ran- 
dom v.  Toby,  11  How.  493,  13:  784 

169.  A  person  who  relies  upon  an  express 
warranty,  and  sues  upon  it,  may  recover  the 
damages  sustained  by  its  breach  without  re- 
turning or  tendering  the  property.  Smelt- 
zer  V.  White,  92  U.  S.  390.  23:  508 
Cited  in   Cliandler   v.    Thompson,    30   Fed.    47 

— 8<mth  Covington  &  C.   S.  R.  Co.   v.   Gest, 
34  Fed.  636. 

170.  If  a  sale  be  absolute,  with  a  warran- 
ty of  soundness,  a  breach  of  the  warranty 
oinnot  be  set  up  in   defense  to  an  action 

U.  S.  Dig.— 324 


for  the  purchase  money,  unless  the  seller 
knew  of  the  unsoundness,  and  an  offer  to 
r(:tum  has  been  made  within  a  reasonable 
time.     Thornton  v.  Wynn,  12  Wheat.  183, 

6:  595 
Distinguished  in  Pope  v.  Allis,  115  U.  S.  373, 
20  L.  ed.  398,  6  Sup.  Ct.  Rep.  60. 

Cited  in  Withers  v.  Greene,  9  How.  225,  13  L. 
ed.  114 — Lyon  v.  Bertram,  20  How.  154,  15 
L.  ed.  850 — Dushane  v.  Benedict,  120  U.  S. 
639,  30  L.  ed.  811,  7  Sup.  Ct.  Rep.  696— 
Elminger  v.  Drew,  4  McLean,  393,  Fed. 
Cas.  No.  4,416 — Dawes  v.  Peebles,  6  Fed. 
860 — Kellogg  V.  Denslow,  14  Conn.  424 — 
Hancock  v.  Tucker,  8  Fla.  443 — Shields  v. 
Reibe,  9  111.  App.  604 — Morse  v.  Moore,  83 
Me.  485,  13  L.R.A.  227,  23  Am.  St.  Rep. 
783,  22  Atl.  362 — Harrington  v.  Stratton, 
22  Pick.  514— Reab  v.  McAlister,  8  Wend. 
126— Gillespie  v.  Torrance,  25  N.  Y.  310, 
82  .\m.  Dec.  355 — Day  v.  Pool,  52  N.  Y. 
410,  11  Am.  Rep.  710 — Cayle  v.  Baum,  3 
Okla.  706,  41  Pac.  389 — Carter  v.  Walker, 
2  Rich.  L.  45 — Rosson  v.  Hancock,  3  Sneed, 
436 — Vaughan  v.  Porter,  16  Vt.  271 — Brown 
V.  Sayles,  27  Vt.  232 — Getty  v.  Rountree, 
2  Chand.  (Wis.)  42,  54  Am.  Dec.  138— Get- 
ty V.  Rountree,  2  Pinney  (Wis.)  391,  54 
Am.  Dec.  138. 

171.  In  Alabama,  under  Aiken's  Digest, 
p.  283,  I  138,  allowing  the  same  defenses  to 
sealed  as  to  unsealed  instruments,  in  an 
action  on  a  sealed  instrument  given  as  part 
payment  for  certain  chattels,  a  plea  that  the 
chattels  are  inferior  to  the  representations 
of  the  vendor,  which  are  alleged  to  be  false 
and  fraudulent,  is  admissible,  although  it 
omits  to  disclaim  the  contract  and  proffer 
return,  as  defendant  is  bound  to  do  neither 
if  he  looks  only  to  mitigation  of  damages. 
Withers  v.  Greene,  9  How.  213,  13:  109 

Cited  in  Memphis  v.  Brown,  1  Flipp.  226,  Fed. 
Cas.  No.  0,415 — Wilkinson  v.  Pomeroy,  9 
Blatchf.  514,  Fed.  Cas.  No.  17,674. 

Editorial  notes. 

Vendee's  remedy  for  breach  of  warranty. 

29:  393 

[Effect  of  change  of  condition  of  chattel 
upon  right  to  return  it  for  breach  of  war- 
ranty.   3  L.R.A.(N.S.)  678. 

Effect  of  provision  in  contract  of  snle  for 
return  of  defective  goods  upon  buyer's  right 
to  recover  for  breach  of  warranty,  express 
or  implied.     12  LJl.A.(N.S.)   540.] 

e.  Bights  of  Bona  Fide  Purchasers. 

Purchasers  of  Stolen  Stock  Certificates,  see 
Corporations,  487,  489. 

Title  Acquired  by  Purchase  of  Goods  For- 
feited Under  Non intercourse  Act,  see 
Embargo  and  Nonintercourse,  38. 

Proof  of  Notice  of  Outstanding  Equitable 
Title,  see   Evidence,   240. 

Purchaser  from  Execution  Dpfendant,  of 
Goods  Left  in  His  Possession,  see  Exe- 
cution, 78. 

Purchasers  from  Personal  Representatives 
and  Their  Good  Faith,  see  Executors 
and  Administrators,  66-70,  72,  73. 

From  One  to  Whom  Factor's  Clerk  has 
Transferred  Property  Without  Author- 
ity, see  Factors,  25. 


5170 


SALE,  IV.-^ALVAGE,  I. 


Rights  sjf  Purclmser  of  Patented  Machine 
from  Licensee,  see  Patents,  830a. 

Of  Goods  Illegally  Captured,  see  Prize  and 
Capture,  186. 

Purchaser  of  Vessel,  see  Shipping,  57. 

172.  A  consignee  who  had  notice  that  a 
draft  had  been  drawn  by  the  owner  against 
the  goods  consigned  and  had  been  indorsed 
to  the  plaintiff,  several  hours  before  the 
goods  were  sold  by  the  consignee,  does  not 
occupy  the  position  of  an  innocent  pur- 
chaser of  the  goods.  Means  v.  Bank  oi 
Randall,  146  U.  S.  620,  13  Sup.  Ct.  Rep. 
186,  36:  1107 

173.  Title  by  forfeiture  cannot  be  asserted 
against  a  bona  fide  purchaser  for  value  at 
a  sale  prior  to  the  taking  of  the  necessary 
steps  in  the  assertion  of  the  forfeiture. 
United  States  v.  Grundy,  3  Cranch,  337, 

2:  459 
Cited  in  The  Distilled  Spirits  (Harrington  v. 
United  States)  11  Wall.  368,  20  L.  ed.  171 
— The  Mary  Celeste,  2  Low.  Dec.  357,  Fed. 
Cas.  No.  9,202 — United  States  v.  64  Barrels 
Distilled  Spirits,  3  Cliff.  317,  Fed.  Cas.  No. 
16,306— United  States  v.  York  Street  Flax 
Spinning  Co.  17  Blatchf.  139,  Fed.  Cas.  No. 
16,781. 

Editorial  note. 

[Pre-existing  debt  as  consideration  for 
bona  fide  purchase.     36  L.R.A.  161.] 


IV.  Change  or  Extinguishment. 

Discharge  of  Government  Contract  by  Ex- 
piration of  Time,  see  United  States, 
331. 

174.  A  contract  for  the  purchase  of  iron 
rails  is  not  modified  or  abandoned  by  a 
misunderstanding  as  to  whether  the  rails 
were  bought  by  gross  or  net  tons,  where  the 
vendor,  to  avoid  dispute,  tenders  delivery  at 
gross  weight,  but  reserves  his  rights  under 
the  contract.  Wheeler  v.  New  Brunswick  & 
C.  R.  Co.  115  U.  S.  29,  5  Sup.  Ct.  Rep. 
1061,  1160,  29:  341 


SALINE    liAXDS. 

Reservation  from  Pre-emption  or  Settlement 
Generally,  see  Public  Lands,  639,  640. 


SALOON  KEEPER. 

Disqualification  to  Act  as  a  Juror,  see  Jury, 
104. 


SALT. 


Bounty  for,  see  Constitutional  Law,  1139. 


SALVAGE. 

7.  Definition  off  Object,  1-4. 
17.  Bights  and  Liabilities  of  Salvors 
Oenerally,  5-11. 
711.  Bight  to  Salvage,  7-44. 

a.  In  General,  7' 10. 

b.  Nature     and     Requisites     of 

Claim,  11-16. 
e.  Persons  and  Vessels  Entitled 
to,  10-20. 

d.  What  Subject  of;  LiabOUy  for, 

27-40. 

e.  Forfeiture  of  Bight,  41-4. 
IV.  Salvage  Contracts,  45-55. 

V.  Arbitration,  60. 
VI.  Amount,  S7-OS. 
VII.  Apportionment,  09-71. 
VIII.  Lien  for,  72-4. 
IX.  Becovery,  76-81. 

Interposing  Claims  in  Libel  for  Salvage 
Services,  see  Admiralty,  493,  494. 

Admiralty  Jurisdiction  of  Claim  for,  see 
infra,  270. 

Libel  in  Salvage  Cases,  see  Admiralty,  471, 
472. 

Decree  for  Restoration  of  Recaptured  Prop- 
erty without  Payment  of,  see  Admir- 
alty, 547. 

Jurisdictional  Amount  on  Appeal,  see  Ap- 
peal and  Error,  468,  575-578. 

Delivery  of  Goods  to  Satisfy  Decree  for,  as 
Matter  for  Average,  see  Average,  21. 

Expenses  for,  as  Subject  of  General  Aver- 
age, see  Average,  28. 

Libel  for  Salvage,  on  Duties  Paid  on  Goods 
Salved,  as  Claim  Against  United  States, 
see  Claims,  93. 

Liability  of  Insurer  for,  see  Insurance,  XII. 
b,  2,  e. 

Consideration  of,  in  Estimating  Amount  of 
Damage  to  Insured  Vessel,  see  Insur- 
ance, 566. 


1.  DeftniUon  of;  Object. 

1.  Salvage  is  compensation  for  actual  ser- 
vice rendered  to  the  property  charged  with 
it.  Talbot  V.  Seeman,  1  Cranch,  1,  2:  15 
Cited  in  Butterwortta  v.  The  'WasbtniiftoD,  Prd. 

Cas.  No.  2,253 — Clarke  v.  The  Dodge  Healy, 
4  Wash.  C.  C.  657,  Fed.  Cas.  No.  2.840— 
The  Narragansett.  Olcott,  392,  Fed.  Cas. 
No.  10,020 — The  Senator.  1  Brown,  Adm. 
375,  Fed.  Cas.  No.  12.664 — Spencer  v.  The 
Charles  Avery.  1  Bond,  121,  Fed.  Cas.  No. 
13.232— I'nited  States  ▼.  Wilder,  3  Sums. 
315,  Fed.  Cas.  No.  16,694. 

2.  Salvage  is  the  compensation  allowed  tc 
persons  by  whose  voluntary  assistance  a 
ship  at  sea  or  her  cargo  or  both  have  been 
saved  in  whole  or  in  part  from  impending 
sea  peril,  or  in  recovering  such  property 
from  actual  peril  or  loss,  as  in  cases  o'f 
.shipwreck,  derelict,  or  capture.  The  Mav- 
flower  V.  The  Sabine  (The  Sabine)  101  U. 
S.  384,  25:  982 
Cited   In   Wilmington  Transp.   Co.   v.   The  Old 

Kensington,   39   Fed.   600 — The   Strathnevia, 
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78  Fpd.  862— The  Flottbek.  55  C.  C.  A.  454, 
118  Fed.  960 — SpaiildlDff  v.  Alaska  Com- 
mercial Co.  1  Alaska,  501 — Central  Stock 
Yards  ft  Transit  Co.  t.  Hears,  89  App.  Dlv. 
453.  85  N.  Y.  Supp.  795. 

3.  Salvage  is  allowed  as  a  reward  for 
meritorious  conduct  by  the  salvor,  and  in 
consideration  of  a  benefit  conferred  on  the 
person  whose  property  he  has  saved.  The 
Alerta  v.  Moran,  9  Cranch,  359,  3:  758 

4.  A  salvage  service  is  of  the  lowest  grade, 
where  it  does  not  involve  risk  of  property, 
peril  of  life  or  limb,  unusual  expense,  gal- 
lantry, courage,  or  heroism.  Irvine  v.  The 
Hesper,  122  U.  S.  256,  7  Sup.  Gt.  Rep.  1177, 

30:  1175 


//.  Rights    and    TAahilitiea    of    Salvors 

Generally, 

5.  Salvors  should  be  allowed  freight  for 
carrying  the  owner's  moiety  of  the  salved 
property  over  20,000  miles  to  a  better  mar- 
ket at  the  home  port.  Post  v.  Jones,  19 
How.  150,  15:  618 

6.  If  an  imperiled  vessel  abandoned  by 
master  and  crew  is  lost  in  the  attempt  to 
save  her,  the  salving  vessel  is  not  liable  for 
such  loss,  if  her  master  acted  in  good  faith, 
and  with  reasonable  judgment  and  skill. 
Norcross  v.  The  Laura  (The  Laura)  14 
Wall.  336,  20:  813 
Cited   in   The   Infanta   Maria   Teresa    (United 

States  V.  Taylor)  188  U.  S.  289.  47  L.  ed. 
479,  23  Sup.  Ct.  Rep.  412 — Oilman  v.  The 
Tyler,  3  Woods,  113,  Fed.  Cos.  No.  5,446. 


HI,  Bight  to  Salvage* 

a.  In  General, 

Establishing  Lien  for  Freight  on  Proceeds 
Adjud^d  to  Shippers  after  Salvage 
Sale,  see  Shipping,  290. 

7.  Courts  will  not  permit  the  performance 
of  a  public  duty  to  be  turned  into  a  traffic 
of  profit.     Post  Y.  Jones,  19  How.  150, 

15:  618 
Cited   In   Davey  v.   The  Mary   Frost,   8    Cent. 
L.  J.  419,  Fed.  Cas.  No.  3,591. 

8.  The  right  of  salvage  is  complete  when 
the  vessel  is  brought  to  a  port  of  safety. 
Post  V.  Jones,  19  How.  150,  15:  618 

9.  'So  salvage  is  allowable  where  the  act 
upon  which  the  claim  is  based  is  itself  un- 
lawful.    Talbot  V.  Seeman,  1  Cranch,  1, 

2:  15 
Cited    In   Davison   v.   Sealskins,   2   Paine.   333, 
Fed.    Cas.    No.    3,661— Peck    v.    Randall,    1 
Johns.  178. 

10.  Salvage  should  be  awarded  to  all  the 
vessels  which  removed  an  imperiled  craft  to 
a  position  of  greater  comparative  safety,  as 
well  as  to  the  ship  which  finally  completed 
the  salvage  while  such  craft  was  temporarily  I 


abandoned.     Cromwell  v.  The  Island   City 
(The  Island  City)    1  Black,  121,         17:  70 
Cited  In  The  Tolomeo.  7  Fed.  500 — ^The  Flott- 
bek,  55  C.  C.  A.  453,  118  Fed.  959. 

Editorial  note. 

When  granted.  8:  846 

"b,  Nattire  and  Requisites  of  Claim, 

11.  The  elements  necessary  to  constitute 
a  valid  salvage  claim  are  a  marine  peril  to 
the  property  to  be  rescued,  voluntary  ser- 
vice not  owed  to  the  property  as  matter  of 
duty,  and  success  in  saving  the  property,  or 
some  portion  of  it,  from  impending  peril. 
New  York  Harbor  Protection  Co.  v.  The 
Clara  (The  Clara)  23  Wall.  15,  23:  150 
The  Blackwall  v.  Sancelito  Wator  &  Steam 

Tug  Co.    (The  Blackwall)    10  Wall.  1, 

19:  870 

DUtinnuished  in  Workman  v.  New  York,  179 
U.  8.  588,  45  L.  ed.  331,  21  Sup.  Ct.  Rep. 
212. 

Cited  in  The  Connemara  (Sinclair  v.  Cooper) 
108  U.  S.  357,  27  L.  ed.  753,  2  Sup.  Ct. 
Rep.  754 — The  John  G.  Stevens,  170  U. 
S.  122.  42  L.  ed.  973,  18  Sup.  Ct.  Rop. 
544--The  Hesper,  18  Fed.  692— The  Rio 
Grande.  22  Fed.  919— The  R.  D.  Bibber,  33 
Fed.  59 — The  Pomona,  37  Fed.  444 — Gib- 
son V.  The  Alice  Clark,  39  Fed.  623 — Com- 
pagnie  Commerciale  de  Transport  A.  Vapeur 
Francaise  v.  Charente  S.  S.  Co.  9  C.  C.  A. 
295.  13  U.  S.  App.  662,  60  Fed.  924— The 
Burlington.  73  Fed.  261 — The  Strathnevia, 
76  Fed.  862 — The  Lydla  A.  Harvey,  84  Fed. 
1001— The  I.  J.  Merritt,  106  Fed.  972— Flem- 
ing V.  Lay,  48  C.  C.  A.  752,  109  Fed. 
956 — The  Dumper  No.  8,  63  C.  C.  A.  601, 
129  Fed.  99. 

12.  Compensation  for  salvage  service  pre- 
supposes good  faith,  meritorious  service, 
complete  restoration,  and  incorruptible  vigi- 
lance of  the  salvors.  Cromwell  v.  The  Is- 
land City   (The  Island  City)   1  Black,  121, 

17:70 

13.  While  speculative  danger  is  insuffic- 
ient to  support  a  claim  for  salvage,  *  it  is 
not  necessary  that  the  loss  be  inevitably 
certain.    Talbot  v.  Seeman,  1  Cranch,  1, 

2:15 
Cited  in  Hooper  v.  United  States,  22  Ct.  CI. 
459 — McGinnis  v.  The  Pontlac,  5  McLean, 
365,  Fed.  Cas.  No.  8,801 — Union  Tow-Boat 
Co.  V.  The  Delphos,  Newberry,  Adm.  419, 
Fed.  Cas.  No.  14,400— Williams  v.  Suffollc 
Ins.  Co.  3  Sumn.  276,  Fed.  Cas.  No.  17,738 
— The  Spolcane,  67  Fed.  256. 

14.  To  constitute  a  case  of  derelict,  the 
abandonment  must  have  been  final,  without 
hope  of  recovery  or  intention  to  return. 
Cromwell  v.  The  Island  City  (The  Island 
City)   1  Black,  121,  17:  70 

15.  The  sale  of  a  wreck  in  a  distant 
ocean,  by  the  master,  where  the  property  is 
derelict  or  about  to  become  so,  and  the 
person  who  has  it  in  his  power  to  save  the 
crew  and  salve  the  cargo  prefers  to  drive 
a  bargain  with  the  master,  is  invalid.  That 
it  was  better  to  get  what  was  offered  than 
suffer  a  total  loss,  if  a  sufficient  excuse, 
would  justify  every  sale  to  a  salvor.  Post 
V.  Jones.  19  How.  150,  15:  618 
Cited  in  The  Elfrlda,  172  U.  S.  194.  43  L.  ed. 
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416.  19  Sup.  Ct.  Rep.  146— The  J.  G.  Paint, 
1  Ben.  550,  Fed.  Cas.  No.  7,318— The  Slr- 
lu8.  53  Fed.  615 — The  Slrlus,  6  C.  C.  A. 
610.  15  U.  8.  App.  181,  57  Fed.  857— The 
Elfrlda,  23  C.  C.  A.  533,  41  U.  S.  App. 
585,  77  Fed.  760,  761— The  Thornley.  89  C. 
C.  A.  266,  98  Fed.  743. 

c.  JPeraona  and  Vessels  Entitled  to. 

Who  may  Brinjir  Suit,  see  Admiralty,  351. 
Apprentice's   Eight  to,  as  against  Master, 

see   Apprentice,    2. 
See  also  supra,  10;  infra,  78. 

16.  A  salvor  is  a  person  who,  without 
any  particular  relation  to  a  ship  in  distress, 
proffers  useful  service,  and  gives  it  as  a 
voluntary  adventurer,  without  any  pre- 
existing covenant  that  connected  him  with 
the  duty  of  employing  himself  for  the 
preservation  of  the  ship.  Hobart  v.  Drogan, 
10  Pet.  108,  9:  363 
Cited   In   Waring  v.   Clarke,   6    How.   475,    12 

L.  ed.  242 — Hartshorn  v.  25  Cases  Silk,  Fed. 
Cas.  No.  6,168a — The  John  Perkins,  21 
Month.  L.  Rep.  90,  Fed.  Cas.  No.  7,360 — 
Lea  T.  The  Alexander,  2  Paine,  472,  Fed. 
Cas.  No.  8,153 — Mesner  v.  Suffolk  Bank,  1 
Law  Rep.  253,  Fed.  Cas.  No.  9,493 — Roff  v. 
Waas,  2  Sawy.  394,  Fed.  Cas.  No.  11,999 — 
Towie  V.  The  Great  Eastern,  Fed.  Cas.  No. 
14,110— The  R.  D.  Bibber,  33  Fed.  58— 
The  Saehelm,  89  C.  C.  A.  602,  99  Fed.  458 
—The  C.  F.  Blelman,  108  Fed.  879— GU- 
bralth  v.  Stewart  Transp.  Co.  64  L.R.A. 
198,  57  C.  C.  A.  608,  121  Fed.  541. 

17.  Where  a  master  and  crew  abandoned 
the  vessel  for  the  safety  of  their  lives,  and 
her  condition  is  one  of  great  peril,  another 
vessel  has  a  right  to  interfere  as  a  salvor. 
Norcross  v.  The  Laura  (The  Laura)  14 
Wall.  336,  20:  813 
Cited  In  The   B.   C.   Terry,   9   Fed.   922— The 

Fairfield,  30  Fed.  701 — The  Ann  U  Lock- 
wood,  37  Fed.  237 — Murphy  v.  Dunham,  88 
Fed.  511 — The  Burlington,  73  Fed.  264 — 
The  Pinmore,  121  Fed.  425. 

18.  The  owners  of  a  tug  which  assisted 
in  extinguishing  a  fire  on  a  ship,  and  all 
who  contributed  to  saving  the  property,  are 
entitled  to  salvage.  The  Blackwall  v.  San- 
celito  Water  &  Steam  Tug  Co.  (The  Black- 
wall)  10  Wall.  1,  19:870 
Cited  in    Browning   v.    Baker,   2    Hughes,    43, 

Fed.  Cas.  No.  2,041 — Bowers  v.  The  Euro- 
pean, 44  Fed.  488 — The  Boyne,  98  Fed. 
446. 

Owners  of  salving  vessel. 

Proportionate  Amount  Allowed  Owners, 

see  infra,  69-71. 
See  also  supra,  18. 

19.  The  owners  of  the  steamer  rendering 
assistance  in  rescuing  a  vessel  from  loss  are 
entitled  to  salvage  for  the  service  rendered 
and  risks  incurred  by  their  property.  Crom- 
well V.  The  Island  City  (The  Island  City) 
1  Black,  121,  17:  70 
Cited   in   The    Camanche    (The    Camanche    v. 

Coast  Wrecking  Co.)  8  Wall.  475,  19  L.  ed. 
404 — The  Blackwall  (The  Blackwall  v. 
Sancelito  Water  &  Steam  Tug  Co.)  10  Wall. 
13,  19  L.  ed.  875 — ^The  Pomona,  37  Fed. 
816. 


20.  Owners  of  ships,  whether  present  or 
absent  when  the  services  were  performed, 
may  claim  salvage  compensation,  when  such 
services  are  rendered  by  their  vessels.  The 
Camanche  v.  Coast  Wrecking  Ca  (The  Ca- 
manche) 8  Wall.  448,  19:  397 
The  Blackwall  v.  Sancelito  Water  &  Steam 

Tug  Co.  (The  Blackwall)  10  Wall.  1, 

19:  870 

21.  Corporations,  as  the  owners  of  ves- 
sels, whether  sail  vessels  or  steamers,  may 
promote  a  salvage  suit  for  services  rendered 
by  their  vessels.  The  Blackwall  v.  Sancelito 
Water  &  Steam  Tug  Co.  (The  BUckwall) 
10  Wall.  1,  19:  870 
The  Camanche  v.  Coast  Wrecking  Co.   (The 

Camanche)  8  Wall.  448,  19:  397 

Cited  In  The  Blackwall  (The  Blackwall  v. 
Sancelito  Water  &  Steam  Tug  Co.)  10  Wall. 
11,  19  L.  ed.  874 — Baker  v.  Hemenway,  2 
Low.  Dec.  503,  Fed.  Cas.  No.  770 — ^The 
Birdie,  7  Blatchf.  240,  Fed.  Cas.  No.  1,432 
— Browning  v.  Baker,  2  Hughes,  42,  Fed. 
Cas.  No.  2,041 — Scott  v.  The  Clara  E.  Ber> 
gen,  Fed.  Cas.  No.  12,526a — The  Plymouth 
Bock,  9  Fed.  417— The  Egypt,  17  Fed.  369 
The  Kimberly,  40  Fed.  301. 

Seamen. 

22.  A  mariner  remaining  in  a  ship  aban- 
doned bv  all  others,  and  materially  aiding 
to  save  her,  is  entitled  to  share  in  the  salv- 
age.   Mason  v.  The  Blaireau,  2  Cranch,  240. 

2:  266 
Dittinguished  In  The  D.  Bf.  Hall  v.  The  John 
Land,  Fed.  Cas.  No.  3,939 — ^The  Persian  Mon- 
arch, 23  Fed.  822. 

Cited  in  Hobart  v.  Drogan,  10  Pet.  122,  9  L. 
ed.  368 — Bell  v.  The  Ann,  2  Pet.  Adm.  282. 
Fed.  Cas.  No.  1,245 — Browning  v.  Baker,  2 
Hughes,  41,  Fed.  Caa.  No.  2,041 — ^The  Cen- 
turion, 1  Ware,  482,  Fed.  Cas.  No.  2,554 — 
The  John  Perkins,  21  Month.  L.  Bep.  92,  Fed. 
Cas.  No.  7,860 — ^The  Masaasoit,  1  Spragne, 
98,  Fed.  Cas.  No.  9,260 — Nickerson  v.  The 
John  Perkins,  3  Ware,  98,  Fed.  Caa.  No. 
10,252 — The  Olive  Branch,  1  Low.  Dee.  287, 
Fed.  Cas.  No.  10,490— Phillips  v.  McCall, 
4  Wash.  C.  C.  147,  Fed.  Cas.  No.  11,104 — 
Taylor  v.  The  Cato,  1  Pet.  Adm.  50,  Fed. 
Cas.  No.  13,786 — ^The  Triumph.  1  Spragae, 
430,  Fed.  Cas.  No.  14,183 — The  Two  Cath- 
arines, 2  Mason,  335,  Fed.  Cas.  No.  14,288 
— The  Wave,  Blatchf.  &  H.  243,  Fed.  Cas. 
No.  17,297 — The  Wave  v.  Hyer,  2  Paine, 
140,  Fed.  Cas.  No.  17,300— The  UmattUla. 
29  Fed.  239 — The  Aguan,  48  Fed.  322 — 
The  Brizfaam,  54  Fed.  541 — The  Dupuj  De 
Lome,  55  Fed.  96 — The  C.  P.  MinCh,  61 
Fed.  512— The  C.  P.  Minch,  20  C.  C.  A.  73, 
38  U.  S.  App.  536,  73  Fed.  862 — ^The  Ne- 
braska, 21  C.  C.  A.  450,  24  U.  S.  App.  559, 
75  Fed.  601. 

23.  Extraordinary  events  may  occur  in 
which  seamen's  connection  with  a  ship  may 
be  dissolved  de  facto  or  by  operation  of  law, 
or  they  may  exceed  their  proper  duty:  in 
which  case  they  may  be  permitted  to  claim 
as  salvors.    Hobart  v.  Drogan,  10  Pet.  108, 

9:  363 
Cited    in    The   Camanche    (The    Camanche    v. 

Coast    Wrecking    Co.)    8    WaU.    479,    19    U. 

ed.  405 — ^The  Dawn,  2  Ware,  133.  Fed.  Caa. 

No.  3,666— Miller  v.  Kelly,  Abb.  Adm.  566, 
.    Fed.  Cas.  No.  9,577 — The  Triumph.  1  Spra- 

gue,   431,  Fed.   Caa.   No.   14,183 — The  Uma- 
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ttflla,  29  Fed.  257— Daniels  v.  Atlantic  Mat. 
Ins.  Co.  24  N.  Y.  452. 

24.  The  right  of  a  master  to  the  earn- 
inga  of  an  apprentice  does  not  extend  to  ex- 
traordinary earnings  which  do  not  interfere 
with  the  master's  legitimate  profits  from 
his  service,  e.  g.y  to  salvage.  Mason  v.  The 
Blaireau,  2  Cranch,  240,  2:  266 

—  Editorial  note. 

r  Rights  of  seamen  as  salvors. 
193.] 

Pilots. 

25.  Pilots  who,  having  no  official  connec- 
tion with  a  brig  stranded  upon  a  bank,  suc- 
ceed in  rescuing  her  from  her  perilous  situ- 
ation after  she  has  been  deserted  by  her 
master  and  crew  and  incapable  of  navigation 
by  herself,  and  tow  her  into  port,  act  as 
salvors.     Hobart  v.  Drogan,  10  PAt.  108, 

9:363 
Cited  in  Bean  v.  The  Grace  Brown,  2  Huf?hes, 
117.  Fed.  Cas.  No.  1,171 — The  Aroma  Mills, 
2  Ilufirhes,  40.  Fed.  Cas.  No.  2,041 — The 
Centurion,  1  Ware.  482,  Fed.  Cas.  No.  2.554 
— F^landers  v.  Tripp,  2  Low.  Dec.  17,  Fed. 
Cas.  No.  4,854 — Hope  v.  The  Dido,  2  Paine, 
246.  Fed-  Cas.  No.  6.679 — Lea  v.  The  Alex- 
ander, 2  Paine,  471,  Fed.  Cas.  No.  8,153 — 
The  James  P.  Donaldson,.  19  Fed.  272 — 
The  C.  D.  Bryant,  10  Sawy.  107,  19  Fed. 
605 — The  Alaska,  23  Fed.  604 — The  Wis- 
consin, 30  Fed.  847 — The  Cacfaemire,  38 
Fed.  522. 


E:ditorial  note. 

Right  of  pilots  to. 


23:55 


Passengers. 

26.  A  passenger  on  board  a  ship  towed  by 
a  steam  tug,  who  was  awakened  at  night 
while  the  vessels  were  at  anchor,  by  a  smell 
of  smoke  arising  from  a  fire  which  had  brok- 
en out  in  part  of  the  cargo,  and  who  gave 
the  alarm  to  the  officers  and  crews  of  the 
ship  and  tug,  and  worked  with  them  in 
putting  out  the  fire,  is  entitled  to  share  in 
the  salvage  as  well  as  the  owner,  officers, 
crew,  and  passengers  of  the  tug.  Sinclair  v. 
Cooper  (The  Connemara)  108  U.  S.  352,  2 
Sup.  Ct.  Rep.  754,  27:  751 

Cited  in  The  Gazelle,  128  U.  S.  484,  32  L.  ed 
499,  8  Sap.  Ct.  Rep.  139 — The  Alaska.  23 
Fed.  605— The  Oregon,  27  Fed.  872 — De- 
Leon  v.  Leitch,  65  Fed.  1004 — The  Nehraska, 
21  C.  C.  A.  4.50,  24  U.  S.  App.  550.  75 
Fed.  601 — Gilchrist  Transp.  Co.  v.  110,000 
Bushels  of  No.  1  Northern  Wheat,  120  Fed. 
435 — ^The  Dumper  No.  8,  63  C.  C.  A.  601, 
129  Fed.  99. 

d.  What  Subject  of;  lAability  for. 

Z7,  A  fixed  structure,  like  a  dry  dock, 
not  used  for  navigation,  is  not  a  subject  of 
salvage  service.  Cope  v.  Vallette  Dry  Dock 
Co.  119  U.  S.  625,  7  Sup.  Ct.  Rep.  336, 

30:  501 
Cited  In  The  Pomona,  37  Fed.  444 — ^Ruddlman 

V.  A  Scow  Platform.  38  Fed.  169 — The  City 

of  Pittsbur^rh,  46   Fed.   700— The   Akaba,   4 

C.    C.   A.   284,   8    n.    S.   App.    316,    54    Fed. 

199— The  Alamo,  21  C.  C.  A.  465,  41  U.  S. 

App.  468,  76   Fed.  606— The  Elfrida,  23  C. 

C  A.  528,  41  U.  S.  App.  686,  77  Fed.  755. 

28.  The  liability  of  the  Federal  govern- 


meht,  as  having  a  direct  pecuniary  interest 
in  the  property  saved,  for  salvage  upon  the 
duties  collected  by  it  upon  a  cargo  of  sugar 
afterwards  saved  from  loss  by  fire  while  on 
board  a  lighter,  in  the  harbor  of  New  York, 
and  in  the  possession  and  control  of  the 
customs  officers  may,  be  founded  on  the  as- 
sumption that  the  Secretary  of  the  Treas- 
ury, acting  under  the  authority  of  U.  S.  Rev. 
Stat.  §§  2984,  3689,  U.  S.  Comp.  Stat.  1901, 
pp.  1958,  2460,  would  have  refunded  the 
duties  if  the  property  had  been  destroved 
by  the  fire.  United  States  v.  Cornell  S.*^  B. 
Co.  202  U.  S.  184,  26  Sup.  Ct.  Rep.  648, 

50:  987 

Cited  In   United    States   v.    Hyams,    76    C.   C. 
A.  527,  146  Fed.  19. 

29.  Each  owner  is  responsible  only  for 
the  salvage  properly  due  and  chargeable  on 
the  gross  proceeds  or  sales  of  his  own  prop- 
erty, pro  rata.  Stratton  v.  Jarvis,  8  Pet. 
4»  8: 846 
Cited  in  Spear  v.  Place,   11  How.  527,   18   L. 

ed.  799 — The  Col.  Adams,  19  Fed.  796 — 
International  Nav.  Co.  v.  Atlantic  Mat.  Ins. 
Co.  100  Fed.  312— Oliver  v.  Woodman,  66 
Me.  59. 

Abandonment. 

30.  There  has  not  been  such  an  abandon- 
ment as  will  entitle  the  salvor  to  salvage  as 
of  a  derelict,  where  the  crew  has  left  the 
ship  temporarily,  with  intention  to  return 
after  obtaining  assistance.  Cromwell  v.  The 
Island  City  (The  Island  City)  1  Black,  121, 

17:  70 

Cited   in    The    Hyderabad,    11    Bias.    120,    11 

Fed.   754 — The   Ann   L.   Lockwood,   37    Fed. 

237 — 8pauld<ag   v.    Alaska    Commercial    Co. 

1  Alaska,  60'6, 

Property  captured  or  recaptured. 

Amount  of  Salvage  Allowed,  see  infra, 

67. 
See  also  infra,  76. 

31.  A  noncommissioned  captor  can  only 
proceed  in  the  prize  court  as  for  salvage, 
the  amount  of  which  is  discretionary.  The 
Dos  Hermanos,  10  Wheat.  306,  6:  328 

32.  On  vessels  awarded  to  their  captors 
as  prize  of  war,  salvage  cannot  be  given  to 
them  in  addition.  United  States  v.  Farra- 
gut,   22  VVaU.  406,  22:879 

33.  The  intent  of  a  recaptor  to  benefit  the 
vessel  is  immaterial  on  a  claim  for  salvage. 
Talbot  V.  Seeman,  1  Cranch,  1,  2:  15 
Cited  in   Le  Tlgre  Case,   3   Wash.   C.  C.   574, 

Fed.  Cas.  No.  8,281. 

34.  The  act  of  Congress  of  March  2,  1799, 
concerning  salvage  on  recaptures  from  the 
enemy,  applies  to  recapture  of  American  or 
neutral  vessels  from  the  French  on  April  21, 
1800.  Bas  V.  Tingy,  4  Dall.  37,  1 :  731 
Cited   In    Gray   v.    United   States,    21    Ct.    CI. 

369. 

35.  A  neutral  vessel  recaptured  from  the 
enemy,  hy  whom  it  was  in  reasonable  danger 
of  condemnation,  is  subject  to  salvage. 
Talbot  V.  Seeman,  1  Cranch,  1,  2:  15 
Talbot  V.  The  Amelia,  4  Dall.  34,  1:730 
Cited  in    Bas  v.   Tlngy,   4   Dall.    42,    1   L.   ed. 

731 — ^Murray    v.    The    Charming    Betsy,    2 
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Crancb,  121,  2  L.  ed.  227 — The  ConnemHra 
(Sinclair  v.  Cooper)  108  U.  S.  357,  27  L. 
ed.  753,  2  Sup.  Ct.  Rep.  754 — Clayton  t. 
The  Harmony,  1  Pet.  A  dm.  78,  Fed.  Cas. 
No.  2,871 — Davison  v.  Sealskins,  2  Paine, 
833,  Fed.  Cas.  No.  3,661 — McGinnis  ▼.  The 
Pontiac,  5  McLean,  365,  Fed.  Cas.  No:  8,801 
— ^The  Narragansett,  Olcott,  392,  Fed.  Cas. 
No.  10,020 — The  Senator,  1  Brown,  Adm. 
375.  Fed.  Cas.  No.  12,664 — Spencer  t.  The 
Charles  Avery,  1  Bond,  121,  Fed.  Cas.  No. 
13,232 — Union  Tow-Boat  Co.  v.  The  Del- 
phos,  Newberry,  Adm.  419,  Fed.  Cas.  No. 
14,400— United  States  v.  Wilder,  3  Sumn. 
315,  Fed.  Cas.  No.  16,694 — ^Williams  v.  Suf- 
folk Ins.  Co.  3  Sumn.  276,  Fed.  Cas.  No. 
17,788. 

36.  A  claim  for  salvage  cannot  be  main- 
tained for  recapture  by  a  neutral,  as,  to 
support  such  a  claim,  tbe  recapture  must  be 
lawful,  and  a  meritorious  service  rendered. 
Talbot  V.  Seeman,  1  Cranch,  1,  2:  15 

37.  Neutral  ships  carried  in  by  a  bel- 
ligerent for  examination,  being  in  no  dan- 
ger, receive  no  benefit  from  recapture,  and 
are  not  subject,  therefore,  to  salvage.  Tal- 
bot v.  Seeman,  1  Cranch,  1,  2:  15 
Cited  in  Peck  v.  Randall,  1  Johns.  177 — Snow- 
den  T.  Phoenix  Ins.  Co.  3  Binn.  471. 

38.  The  amount  of  salvage  to  be  awarded 
on  recapture,  from  an  enemy  of  the  United 
States,  of  a  vessel  owned  by  a  citizen  of  a 
state  in  amity  with  the  United  States,  is 
not  governed  by  the  provision  of  the  act  of 
March  2,  1799,  regulating  the  salvage  pay- 
able on  ships  and  goods  belonging  to  citizens 
of  the  United  States,  or  to  the  citizens  or 
subjects  of  any  nation  in  amity  with  the 
United  States,  retaken  from  the  enemy,  un- 
less the  enemy  is  also  the  enemy  of  the  coun- 
try to  which  the  vessel  belongs.  Talbot  v. 
Seeman,  1  Cranch,  1,  2:  15 

39.  The  case  of  a  vessel  and  cargo  belong- 
ing to  a  citizen  of  one  belligerent  nation, 
captured  on  the  high  seas  by  a  cruiser  of 
the  other  belligerent,  given  to  a  neutral, 
and  by  him  brought  into  a  port,  and  libeled 
in  a  court  of  his  own  country,  between  which 
and  the  nation  to  which  the  vessel  original- 
ly belonged  war  breaks  out  before  final  ad- 
judication, is  to  be  considered  as  a  case  of 
salvage.    The  Adventurer,  8  Cranch,  221, 

3:542 

40.  Salvage  cannot  be  claimed  on  the  res- 
toration to  the  original  owner,  belonging  to 
a  belligerent  nation,  of  his  property  cap- 
tured by  a  vessel  of  the  other  belligerent, 
whose  force  has  been  increased  in  the  United 
States,  in  violation  of  its  neutrality.  The 
Alerta  v.  Moran,  9  Cranch,  359,  3:  758 
CUed  in  Clarke  v.  The  Dodge  Healy,  4  Wash. 

C.  C.  657,  Fed.  Cas.  No.  2,849 — Byrne  v. 
Johnson,  4  C.  C.  A.  49,  2  U.  S.  App.  620, 
53  Fed.  842. 


Editorial  note. 

Salvage  for  neutral  vessels. 

e.  Forfeiture  of  Bight, 


4:338 


See  also  infra,  56. 
41.  The   rights   of  salvage  may  be   for- 


feited  by   spoliation,   smuggling,   or   other 

gross  misconduct  of  the  salvors.    The  Bello 

Corrunes,  6  Wheat.  152,  5:  229 

Cited  in  Harley  v.  Gawley,  2  8a wy.  11,   Fed. 

Cas.    No.    6,069 — The    Mulhouse,    22    Month. 

L.   Rep.  282,    Fed.   Cas.   No.  9,910 — Roberts 

V.   The    St.   James,   Fed.   Cas.    No.   11,914 — 

United    States   v.    129    Packages,    2    Am.    L.. 

Reg.    N.    S.    423,    Fed.    Cas.    No.    15,041 — 

United  States  v.   100   Barrels  of  Cement,   3 

Am.  L.  Reg.  N.  S.  746,  Fed.  Cas.  No.  15.945 

— The    Waterloo,    Blatchf.   &    H.    120,    Fed. 

Cas,   No.  17,257 — The  Clandeboye.   17  C.  C 

A.  309,  25  U.  S.  App.  453,  70  Fed.  639. 

42.  Salvors  are  not  entitled  to  reward  for 
saving  property  which  they  have,  by  their 
own  wrongful  acts,  contributed  to  place  in 
jeopardy.  New  York  Harbor  Protection  Co. 
v.  The  Clara   (The  Clara)   23  Wall.  15, 

23:  150 
Cited  in  The  Pine  Forest,  1  L.R.A.(N.S.)  875, 
64  C.  C.  A.  230,  129  Fed.  702. 

43.  Embezzlement  of  part  of  a  cargo,  by 
the  salvors,  defeats  their  right  to  salvage. 
Cromwell  v.  The  Island  City  (The  Island 
City)  1  Black,  121,  17:  70 
Mason  v.  The  Blaireau,  2  Cranch,  240, 

2:  256 
Cited  in  Alexander  v.  Galloway,  Abb.  Adm. 
262,  Fed.  Cas.  No.  107— The  Boston,  1 
Sumn.  339,  Fed.  Cas.  No.  1.673 — Brevoor 
V.  The  Fair  American,  1  Pet.  Adm.  99  note. 
Fed.  Cas.  No.  1,847 — Cromwell  v.  The  Is- 
land City.  1  Cliff.  229.  Fed.  Cas.  No.  3.410 
— Fllnn  ▼.  The  Leander,  Bee  262,  Fed.  Cas. 
No.  4,870— The  Florence,  13  L.  T.  N.  S. 
614,  Fed.  Cas.  No.  4.881 — Lewis  v.  Ine 
Elizabeth  &  Jane.  1  Ware,  43,  Fed.  Cas. 
No.  8,321— The  Missouri,  1  Sprapic,  270, 
Fed.  Cas.  No.  9,654 — The  Mulhouse.  22 
Month.  L.  Rep.  281,  Fed.  Cas.  No.  9,910 — 
The  Rising  Sun,  1  Ware,  381,  Fed.  Cas.  No« 
11,858 — Roberts  v.  The  St.  James,  Fed.  Caa. 
No.  11,914— Wlllinms  v.  Waterman,  Fed.  Cas. 
No.  17,745— The  Albany,  44  Fed.  434. 

44.  A  claim  for  salvage  will  be  entirely 
disallowed  where  all  the  officers  and  crew  of 
the  salving  ship  either  actually  participated 
in  a  systematic  and  general  pillage  of  the 
salved  vessel  or  connived  at  or  consented 
thereto.  Cromwell  v.  The  Island  City  (The 
Island  City)  1  Black,  121,  17:  70 
Cited  in  Roberts  v.  The  St.  James,  Fed.  Gas. 

No.   11,914— The  Albany,  44   Fed.  43& 


IV.  Salvage  Contracts. 


45.  Every  agreement  for  salvage  com- 
pensation IS  subject,  as  to  amount,  to  the 
judgment  of  the  court  as  to  its  being  equi- 
table and  conformable  to  the  merits  of  the 
case.  Good  Intent  Tow-boat  Co.  v.  Atlantic 
Mut.  Ins.  Co.  (Tlie  Tornado)  109  U.  S.  110, 
3  Sup.  Ct.  Rep.  78,  27:  874 

Cited  in  Irvine  v.  The  Hesper,  122  TJ.  S.  266, 
30  L.  ed.  1178,  7  Sup.  Ct.  Rep.  1177— The 
Excelsior  (Potomac  8.  B.  Co.  v.  Baker  Sal- 
vage Co.)  123  U.  S.  51,  31  L.  ed.  79,  8  SiipL 
Ct.  Rep.  33 — The  Rio  Grande,  22  Fed.  920 
—The  Slrlus,  53  Fed.  614— The  Alert,  56 
Fed.  724— The  Slrius,  6  C.  C.  A.  620.  15 
U.  S.  App.  181,  57  Fed.  857— The  Thorn- 
ley,  39  C.  C.  A.  256,  98   Fed.  743— United 
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States  y.  Morgan,  39  C.  C.  A.  655,  99  Fed. 
572. 

46.  To  bar  a  meritorious  claim  for  sal- 
vage by  special  contract,  it  is  necessary  to 
plead  and  prove  a  binding  contract  to  pay 
at  all  events  for  the  work,  labor,  and  service 
in  attempting  to  save  the  property,  whether 
the  property  be  lost  or  saved.  Potomac  & 
B.  Co.  V.  Baker  Salvage  Co.  (The  Excelsior) 
123  U.  S.  40,  8  Sup.  Ct.  Rep.  33,  31 :  75 
Cited  In  The  Burlington,  73  Fed.  265. 

47.  A  binding  contract  of  that  character 
is  not  proved  by  a  loose  conversation  be- 
tween the  respective  parties  after  the  sal- 
vage service  had  been  partly  rendered.  Po- 
tomac S.  B.  Co.  V.  Baker  Salvage  Co.  (The 
Excelsior)  123  U.  S.  40,  8  Sup.  Ct.  Rep.  33, 

31:75 

48.  In  many  cases  the  contract  of  the  cap- 
tain as  to  the  amount  of  salvage  to  be 
paid  to  the  salvors,  or  his  agreement  to  re- 
fer it  to  arbitrators,  would  bind  the  owner; 
but^  unless  he  ratifies  the  acts  of  the  cap- 
tain, it  will  be  carefully  scrutinized  by  the 
court;  and,  if  he  settles  the  amount  by 
agreement,  those  who  claim  under  it  must 
show  the  salvage  allowed  was  reasonable  and 
just ;  and  if  he  refer  it  to  arbitrators,  those 
who  claim  the  benefit  of  the  award  must 
show  that  the  proceedings  were  fair  and  the 
referees  worthy  of  the  trust.  Houseman  v. 
The  North  Carolina,  15  Pet.  40,  10:  653 
Oited   in   The   Clotilda,    1    Haskell,    424,    Fed. 

Gas.  No.  2,903. 

49.  The  master  of  a  yessel  which  struck 
upon  a  reef,  but  sustained  very  little  in- 
jury, and  was  assisted  by  a  wrecking  schoon- 
er which  took  a  portion  of  her  deck  load  to 
an  island,  cannot  bind  the  owners  by  a 
fraudulent  settlement  with  the  salvors  by 
the  terms  of  which  the  master  appointed  as 
consignee  of  the  vessel  and  cargo  a  person 
who  was  a  partner  of  the  salvors,  to  repre- 
sent the  interest  of  the  owners,  and  the 
matter  of  salvage  was  referred  to  persons 
of  whom  the  master  knew  nothing,  and  who 
brought  in  an  extravagant  award.  House- 
man v.  The  North  Carolina,  15  Pet.  40, 

10:653 
Cited    in    Church    y.    $1,712,    Fed.    CSs.    No. 
^.713. 

• 

50.  Where  the  libellants  agreed  to  raise 
a  sunken  vessel  in  fourteen  days,  and  pro- 
ceeded under  their  contract  to  raise  the 
vessel,  but  not  within  the  agreed  time,  and 
the  bargain  was  an  unprofitable  one,  the 
libellants  cannot  repudiate  it  and  file  a  libel 
for  salvage.  Bondies  v.  Sherwood,  22  How. 
214,  16:238 
died  in  The  Elfrida.  172  V.  S.  194,  43  L.  ed. 

415,  19  Sup.  Ct.  Rep.  146 — Dowlcy  v.  God- 
dard,  1  Low.  Dec.  157,  Fed.  Cos.  No.  1736— 
Nott  V.  The  Sabine,  2  Woods,  212,  Fed.  Gas. 
No.  10,366 — The  Sarah  .Tane,  1  Low.  Dec. 
205,  Fed.  Caa.  No.  12,349— The  Alert,  56 
Fed.  724— The  Elfrlda,  23  C.  C  A.  539, 
41  U.  8.  App.  585,  77  Fed.  767— Merrftt  & 
C.  Derrick  &  Wrecking  Co.  v.  Tlce,  77  App. 
DIv.  327,  79  N.  Y.  Supp.  120. 

51.  An  agreement  to  pay  one  fourth  the 


value  of  a  vessel  as  salvage,  although  it 
gives  very  large  compensation  for  the  work 
which  actually  proves  necessary  to  be  done, 
will  not  be  considered  unconscionable  or  ex- 
orbitant, when  it  was  made  after  the  refusal 
by  the  master  of  an  offer  to  do  the  work  for 
such  salvage  as  the  court  should  award,  and 
after  receiving  bids,  and  full  advice  from 
the  owners  of  the  vessel  and  their  agent, 
who  came  to  the  vessel  and  saw  her  situa- 
tion, and  when  the  vessel  was  in  fact  never 
in  imminent  danger.  The  Elfrida,  172  U. 
S.  186,  19  Sup.  Ct.  Rep.  146,  43:  413 

52.  A  salvage  contract  for  stipulated  com- 
pensation, dependent  upon  success  within  a 
limited  time,  although  the  amount  may  be 
much  larger  than  a  mere  quantum  mer- 
uit, will  not  be  set  aside  unless  corruptly 
entered  into,  or  made  under  fraudulent  rep- 
resentations, a  clear  mistake  or  suppres- 
sion of  important  facts,  in  immediate  danger 
to  the  ship,  or  under  other  circumstances 
amounting  to  compulsion,  or  unless  its  en- 
forcement would  be  contrary  to  equity  and 
good  conscience.  The  Elfrida,  172  U.  S.  186, 
19  Sup.  Ct.  Rep.  146,  43:  413 
Cited   in   The  Thornley,   39   C.   C.   A.   256,   98 

Fed.  743— Magdala  S.  S.  Co.  v.  H.  Baars 
Co.  41  C.  C.  A.  378,  101  Fed.  304— Elp- 
hlcke  V.  White  Line  Towing  Co.  46  C.  C. 
A.  58,  106  Fed.  946— The  Atkins  Hughes, 
114  Fed.  412. 

53.  A  contract  by  owners  of  steam  tugs, 
to  pump  out  a  sunken  ship  for  a  compensa- 
tion of  $50  per  hour  for  each  boat,  *'to  be 
continued  until  the  boats  were  discharged," 
terminated  when  the  ship  and  cargo  were 
raised,  and  the  tugs  must  be  regarded  as 
having  then  been  discharged.  Crood  Intent 
Tow-Boat  Co.  v.  Atlantic  Mut.  Ins.  Co.  (The 
Tornado)  109  U.  S.  110,  3  Sup.  Ct.  Rep. 
78,  27: 874 
Cited   in   The   Elfrida,    172   U.    8.    193,   48   L. 

ed.  415,  19  Sup.  Ct.  Rep.  146. 

54.  An  agreement  for  a  fixed  sum  is  no 
defense  to  a  claim  for  salvage,  unless  it  is 
set  up  in  the  answer,  with  an  averment  of 
tender  or  payment.  The  Camanche  v.  Coast 
Wrecking  Co.  (The  Camanche)  8  Wall.  448, 

19:  397 

55.  Nothing  short  of  a  contract  to  pay  a 
given  sum  at  all  events,  whether  success- 
ful or  unsuccessful  in  the  enterprise,  will 
operate  as  a  bar  to  a  meritorious  claim  for 
salvage.  The  Camanche  v.  Coast  Wrecking 
Co.  (The  Camanche)  8  Wall.  448,  19:  397 
Cited  in   The   Sablue    (The   Mayflower  v.   The 

Sabine)  101  U.  S.  390,  25  L.  ed.  984— The 
Louisa  Jane,  2  Low.  Dec.  305,  Fed.  Cas.  No. 
8,532 — The  Marquette,  Brown,  Adm.  371, 
Fed.  Cas.  No.  9,101 — The  Williams,  Brown, 
Adm.  216,  Fed.  Cas.  No.  17,710— The  Sand- 
rlngham,  6  Hughes,  349,  10  Fed.  583— 
The  Egypt,  17  Fed.  371 — Baker  Salvage  Co. 
V.  The  Excelsior,  19  Fed.  440 — Chapman  v. 
The  Greenpolnt.  38  Fed.  671 — The  Klmborly, 
40  Fed.  302— The  Ella,  48  Fed.  571— The 
Roanoke,  50  Fed.  576 — The  Burlington.  73 
Fed.  265 — Elphlcke  v.  White  Line  Towing 
Co.  46  C.  C.  A.  58,  106  Fed.  046. 
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V,  Arbitration, 

See  also  supra,  48. 

56.  Where  an  attempt  is  made  to  get  an 
exorbitant  amount  of  salvage  by  fraudu- 
lent arbitration  in  which  the  salvors  are  im- 
plicated, they  forfeit  their  right  to  any  com- 
pensation whatever,  even  for  services  actual- 
ly rendered;  and  the  owners  can  recover  all 
the  goods  delivered  for  salvage.  Houseman 
V.  The  North  Carolina,  15  Pet.  40,  10:  653 
Citr.d  In  The  Wanata   (The  Wanata  v.  Avery) 

95   U.    S.    611,   24   L.    ed.   464— The   Elfrlda, 

172   U.   S.   103,  43   L.   ed.   415,   19   Sup.   Ct. 

Rep.   146. 


F/.  Amount, 

Conclusiveness  of  Finding  as  to,  see  Appeal 

and  Error,  4846-4851. 
Prejudicial    Error   as    to,   dee   Appeal   and 

Error,  5184. 
Submitting  Question  of,  to  Arbitrator,  see 

Arbitration,  11,  12. 
See  also  supra,  45,  48,  50-52,  56;  infra,  71. 

57.  The  quantum  of  salvage  is  determined 
by  no  positive  rules,  but  depends  on  the 
merits  of  the  salvors.  Mason  v.  The  Blair- 
eau,  2  Cranch,  240,  2:  266 
Peisch  V.  Ware,  4  Cranch,  347,  2:  643 
Cited  in  The  Alabamian,  Fed.  Cas.  No.   128 — 

Fllnn  V.  The  Leander,  Bee,  262,  Fed.  Cas. 
No.  4,870 — The  Tllton,  6  Mason,  471.  Fed. 
Cas.  No.  14,054 — The  Fannie  Brown,  30  Fed. 
221 — Gaynor  v.  The  Gler,  31  Fed.  426 — 
The  Bay  of  Naples,  1  C.  C.  A.  83,  1  U.  S. 
App.  47,  48  Fed.  739— United  States  y. 
Morgan,  39  C.  C.  A.  655,  09  Fed.  572 — The 
Thomas  L.  James,  115  Fed.  570 — ^The  Ly- 
man M.  Law,  122  Fed.  822. 

58.  Where  no  statutory  provision  is  made 
for  the  amount  of  salvage  payable  by  a  ves- 
sel subject  thereto,  a  reasonable  amount, 
based  upon  the  danger  averted  and  the  risk 
involved  in  the  saving,  will  be  awarded. 
Talbot  V.  Seeman,  1  Cranch,  1,  2:  15 
Cited    in    Brooks    t.    The    William    Penn,    2 

Hughes,   148,  Fed.   Cas.  No.   1,965. 

59.  Courts  of  admiralty  usually  consider 
the  following  circumstances  as  the  main  in- 
gredients in  determining  the  amount  of  the 
reward  to  be  decreed  for  a  salvage  service: 
(1)  The  labor  expended  by  the  salvors  in 
rendering  the  salvage  service;  (2)  the 
promptitude,  skill,  and  energy  displayed  in 
rendering  the  service  and  saving  the  prop- 
erty; (3)  the  value  of  the  property  em- 
ployed by  the  salvors  in  rendering  the  serv- 
ice, and  the  danger  to  which  such  property 
was  exposed;  (4)  the  risk  incurred  by  the 
salvors  in  securing  the  property  from  the 
impending  peril;  (5)  the  value  of  the  prop- 
erty saved;  (6)  the  degree  of  danger  from 
which  the  property  was  rescued.  The  Black- 
wall  V.  Sancelito  Water  &  Steam  TUg  Co. 
(Tlie  Black  wall)  10  Wall.  1,  19:  870 
Distinguiahed  in   Workman  v.   New  York,   179 

U.  S.  588,  45  L.  ed.  331,  21  Sup.  Ct.  Rep. 
212. 

Cited  in  The  Clotilda,  1  Haskell,  481,  Fed.  Cas. 


No.  2,903 — Scott  T.  Bergen,  Fed.  Cas.  No. 
No.  12,626a — ^The  Sandringham.  5  Hughes, 
337,  10  Fed.  673— The  Egypt,  17  Fed.  371 
— The  Hesper,  18  Fed.  694 — ^Baker  Salvage 
Co.  V.  The  Excelsior,  19  Fed.  443 — The  Katie 
Collins,  21  Fed.  416— The  Brandon,  29  Fed. 
880 — The  Cherokee,  31  Fed.  173 — The 
Straits  of  Gibralter,  32  Fed.  299— The  Bay 
of  Naples,  1  C.  C.  A.  84,  1  U.  S.  App.  47, 
48  Fed.  740— A  Lot  of  Whalebone,  51  Fed. 
925— The  Akaba.  4  C.  C.  A.  284,  8  U. 
S.  App.  316,  64  Fed.  199 — ^The  R.  R.  Rhodes, 
27  C.  C.  A.  261,  54  U.  S.  App.  238,  82  Fed. 
754 — Schoolcraft  v.  The  Carrie,  5  Hughes, 
447,  88  Fed.  984— The  Grace  Dollar,  103 
Fed.  667 — The  Henry  Steers  Jr.  100  Fed. 
582— The  Flottbek,  65  C.  C.  A.  451,  118 
Fed.  967— The  Lottie  E.  Hopkins,  133  Fed. 
407 — Spaulding  v.  Alaska  Commercial  Co. 
1  Alaska,  501 — Baker  Salvage  Co.  v.  Collins, 
41  Phila.  Leg.  Int.  349. 

60.  The  amount  of  salvage  should  be  such 
a  sum  as  would  ordinarily  be  sufficient  to 
engage  reasonable  mariners  to  encounter  the 
peril  and  danger  of  the  undertaking. 
M'Donough  v.  Dannery,  3  Dall.  180,  1 :  563 
Cited   in    Kennedy   v.    Ricker,    Smith    (N.    H.) 

438,   Fed.  Cas.  No.  7,705. 


Editorial  note. 

Amount  of. 


8:846 


Discretion  of  court. 

Review  of  Discretion,  see  Appeal  and 
Error,  4396,  4397. 

61.  The  amount  of  salvage  may,  under  pe- 
culiar circumstances,  be  entirely  discretion- 
ary in  a  case  of  civil  salvage.  The  Sybil,  4 
Wheat.  98,  4:  522 
Cited    in    The    Cherokee,    31    Fed.    178 — The 

Kenilworth,  41  Fed.  625 — The  Elmbank,  62 
Fed.  319— The  Trefusis,  39  C  C.  A.  96. 
98  Fed.  316. 

Proportionate  allowances. 

62.  When  a  proportion  of  the  thing  savcl 
has  been  awarded  as  salvage,  a  half  ha^ 
generally  been  the  maximum,  and  one  eighth 
the  minimum.  The  Adventure,  8  Cranch, 
221,  3: 542 
Cited  in  The  Connemara   (Sinclair  y.   Cooper) 

108  U.  S.  359,  27  L.  ed.  753,  2  Sup.  Ct.  Rep. 
754 — McGlnnis  v.  The  Pontlac,  5  McLean. 
367,  Fed.  Cas.  No.  8.801— The  Philah,  Fed. 
Cas.  No.  11,091a— Ro  we  v.  The  Brig.  1 
Mason,  377,  Fed.  Cas.  No.  12,093 — Western 
Transp.  Co.  v.  The  Great  Western,  Fed.  Cas. 
No.  17,443— WMlliams  v.  The  Adolphe,  Fed. 
Cas.   No.   17,712. 

63.  The  frequently  asserted  general  rule 
that  the  amount  of  salvage  in  cases  of  der- 
elict should  not  be  more  than  half  nor  less 
than  a  third  of  the  property  is  in  conflict 
with  the  true  principle  of  adequate  reward 
according  to  the  circumstances  of  the  case. 
Post  v.  Jones,  19  How.  150,  15:  618 
Cited  in  The  Anna,  6  Ben.  170,  Fed.  Cas.  No. 

398— The  Cayenne,  2  Abb.  (U.  S.)  47.  Fed. 
Cas.  No.  2,532 — The  Georgiana,  1  Low. 
Dec.  93,  Fed.  Cas.  No.  5,355— The  Ida  L. 
Howard,  1  Low.  Dec.  6,  Fed.  Cas.  No.  6,099 
— Jones  V.  The  Richmond,  Fed.  Cas.  No. 
7,492 — Western  Transp.  Co.  v.  The  Great 
Western,  Fed.  Cas.  No.  17.443— The  Love- 
tand,  5  Fed.  108 — The  B.  C.  Terry,  9  Fed. 
926 — ^The  Annie  Henderson,  15  Fed.  554 — 
The  C.  ft  C.  Brooka,  17  Fed.  660— The  Katie 
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Cbnins,  21  Fed.  416 — The  Eleanor,  48  Fed. 
843— The  L.  W.  Perry,  71  Fed.  747— 
BIpbicke  ▼.  White  Une  Towing  Co.  46  C. 
C.  A.  58,  106  Fed.  946— May  v.  May,  109 
Mass.  258— Parker  y.  Hill,  185  Mass.  16, 
69  N.  E.  336— Hall  v.  The  Paquet  Bot  de 
Cayenne,  7  Phila.  551,  27  Pblla.  Leg.  Int. 
364. 

64.  One-third  part  of  the  gross  proceeds 
of  the  value  was  allowed  as  salvage,  where 
the  vessel  was  found  greatly  disabled,  and 
didicult  to  manage,  and  was  brought  into 
port  by  great  exertions  and  by  considerable 
risk  of  life.  M'Donough  v.  Dannery,  3  Ball. 
188,  1 :  563 

65.  A  salvage  allowance  of  one  third  is 
properly  allowed  in  the  case  of  a  ship  dis- 
covered and  brought  into  the  jurisdiction 
of  the  United  States  while  in  the  possession 
of  slaves,  who,  in  the  course  of  the  voyage, 
had  killed  the  captain.  United  States  v. 
The  Amistad,  15  Pet.  518,  10:  826 
Cited  In  The  Aroma  Mills,  2  Hughes,  40,  Fed. 

Gas.  No.  2,041— The  Huntress,  1  Phlla.  127, 
Fed.  Caa.  No.  6,912— The  Huntsvllle,  Fed. 
Cas.  No.  6.916 — The  Josephine,  2  Blatchf. 
328,  Fed.  Cas.  No.  7,546 — The  Mulhoase,  22 
Law  Rep.  290,  Fed.  Cas.  No.  9,910. 

66.  Three  fifths  of  the  value  of  ship  and 
cargo  is  too  great  an  allowance  of  salvage, 
even  in  a  case  of  great  merit.  Mason  v.  The 
Blaireau,  2  Cranch,  240,  2:  266 
Cited  in  The  Huntress,  4  Clark   (Pa.)   616. 

67.  One  sixth  part  only  is  allowed  for 
salvage  under  the  act  of  March  3,  1800,  up- 
on the  recapture  of  the  cargo  on  board  any 
vessel,  whether  armed  or  not.  The  Adeline, 
9  Cranch,  244,  3:  719 

68.  Where  property  is  derelict,  the  amount 
of  salvage  should  be  proportioned  to  the 
dangers  to  the  property,  the  value,  riskiof 
life,  skill,  labor,  and  duration  of  the  serv- 
ice, rather  than  a  given  proportion  of  the 
value  of  the  property  saved.  Post  v.  Jones, 
19  How.  150,  .15:  618 


VII,  Appartionmentm 

See  also  supra,  10;  infra,  75. 

69.  The  owners  of  the  ship  are  allowed 
one  third  of  the  amount  awarded  as  sal- 
va^  compensation,  and  sometimes  much 
more  in  a  case  of  peculiar  danger.  The  Ca- 
Dianche  v.  Coast  Wrecking  Co.  (The  Ca- 
manche)   8  Wall.  448,  19:  397 

70.  The  owners  of  the  saving  ship  allowed 
one  third  of  the  amount  of  the  salvage 
awarded.  Mason  v.  The  Blaireau,  2  Cranch, 
240,  2:  286 
died  In  Bond  v.  The  Cora,  2  Wash.  C.  C.  82,  2 

Pet.  Adm.  375,  Fed.  Cas.  No.  1,621 — The  Co- 
manche (The  Comanche  v.  Coast  Wrecking 
Co.)  8  Wall.  473,  19  L.  ed.  403— The  Con- 
nemara  (Sinclair  v.  Cooper)  108  U.  S.  359, 
27  L.  ed.  753,  2  Sup.  Ct.  Rep.  754 — ^Ameri- 
can Ins.  Co.  V.  Johnson,  Blatchf.  &  H.  29, 
Fed-  Caa.  No.  303 — Bond  v.  The  Cora,  2 
Wash.  C.  C.  82.  Fed.  Cas.  No.  1,621 — Brooks 
t.  The  William  Penn,  2  Hughes,   148,   Fed. 


Cas.  No.  1,965 — ^Browning  ▼.  Baker,  2 
Hughes,  41,  Fed.  Cas.  No.  2,041— The  C. 
W.  Ring,  2  Hughes,  102,  Fed.  Cas.  No. 
3,525^Evan8  v.  The  Charles,  Newberry, 
Adm.  334,  Fed.  Cas.  No.  4,556 — ^The  Sybil.  5 
Hughes,  76,  Fed.  Cas.  No.  4,824— The  Ga- 
laxy, Blatchf.  &  H.  274,  Fed.  Cas.  No.  5,186 
— Hand  v.  The  Elvira,  Gilpin,  73,  Fed,  Cas. 
No.  6,015 — The  Henry  Ewbank,  1  Sumn. 
426,  Fed.  Cas.  No  6,376— The  Huntress.  1 
Phlla.  127,  Fed.  Cas.  No.  6,912— The  Na- 
thanlel  Hooper,  3  Sumn.  577,  Fed.  Cas.  No. 
10,032 — Pent  v.  The  Ocean  Belle,  Fed.  Cas. 
No.  10,961— Rowe  v.  The  Brig,  1  Maaon, 
377,  Fed.  Cas.  No.  12,093— The  Saragossa, 
1  Ben.  559,  Fed.  Cas.  No.  12,335— Sewell 
V.  Nine  Bales  of  Cotton,  5  Phlla.  508,  Fed. 
Cas.  No.  12,683 — Taylor  v.  The  Cato,  1  Pet. 
Adm.  50,  Fed.  Cas.  No.  13,786 — Tyson  v. 
Prior,  1  Gall.  135,  Fed.  Cas.  No.  14,319 — 
Union  Tow-Boat  Co.  v.  The  Delphos,  New- 
berry, Adm.  421,  Fed.  Cas.  No.  14,400 — 
Walter  v.  The  Montgomery,  Fed.  Cas.  No. 
17,120— Waterbury  v.  Myrlck,  Blatchf.  &  H. 
44,  Fed.  Cas.  No.  17,253— The  Waterloo, 
Blatchf.  &  H.  134,  Fed.  Cas.  No.  17,257— 
The  Sandrlngham,  5  Hughes,  334,  10  Fed. 
571 — The  Pomona,  37  Fed.  816 — Cape  Fear 
Towing  ft  Transp.  Co.  v.  Pearsell,  33  C.  C. 
A.  165,  61  U.  S.  App.  521,  90  Fed.  438 — 
Sewell  V.  Nine  Bales  of  Cotton,  21  Phlla. 
Leg.  Int.  236,  5  Phlla.  508. 

71.  Where  a  steam  tug  carried  a  fire  de- 
partment and  two  engines  to  a  burning 
ship,  which  was  saved  by  the  united  efforts 
of  all,  and  which,  with  its  cargo,  was  worth 
$100,000,  on  a  libel  by  the  owners  of  the  tug, 
in  which  the  firemen  joined,  a  decree  was 
rendered  for  $10,000,  which,  on  appeal,  was 
held  to  be  a  fair  compensation  for  the  whole 
service,  but  only  half  thereof  was  allowed 
to  the  libellants.  The  Blackwall  v.  Sancelito 
Water  &  Steam  Tug  Co.  (The  Blackwall) 
10  Wall.  1,  19:  870 


VIII.  Lien  For. 

m 

Priority  of,  see  Maritime  Liens,  59. 

72.  Personal  property  of  the  United 
States  on  board  the  vessel  is  subject  to  a 
lien  for  salvage  services  rendered  in  saving 
the  property;  but  such  a  lien  cannot  be  en- 
forced by  a  suit  against  the  United  States. 
United  States  v.  Douglas  (The  Davis)  10 
Wall.  15,  19:  875 
Cited  in   The    Fidelity,    16   Blatchf.    573,    Fed. 

Cas.  No.  4,758 — Revenue  Cutter  No.  2,  Fed. 
Cas.  No.  11,714— The  WUlIamette  Valley,  62 
Fed.  305 — United  States  v.  Morgan,  89  C. 
C.  A.  656,  99  Fed.  573 — Workman  v.  New 
York,  179  U.  S.  568,  45  L.  ed.  323,  21  Sup. 
Ct.  Rep.  212 — Union  P.  R.  Co.  v.  United 
States,  2  Wyo.  189. 

73.  A  lien  for  salvage  on  property  of  the 
United  States  can  be  enforced  in  a  proceed- 
ing which  does  not  need  a  process  against 
the  United  States,  or  require  that  the  prop- 
erty shall  be  taken  out  of  its  possession. 
United  States  v.  Douglas  (The  Davis)  10 
Wall.  15  19;  875 
Cited  in  United  States  v.  Lee,  106  U.  S.  215, 

27  L.  ed.  180,  1  Sup.  Ct.  Rep.  240 — The 
Avon,  Brown,  Adm.  186,  Fed.  Cas.  No.  680 
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— The  Fidelity,  0  Ben.  336,  Fed.  Cae.  No. 
4,757 — Arlington  Case,  3  Hughes,  119,  Fed. 
Cas.  No.  8.191 — The  Revenue  Cutter  No.  2, 
4  Sawy.  153,  Fed.  Cas.  No.  11,714—Unlted 
States  y.  Wickersham,  10  Fed.  510 — Long 
T.  The  Tampico,  16  Fed.  495 — Be  White 
Star  Towing  Co.  91  Fed.  286. 

74.  Where  goods  were  delivered  to  the 
master  of  the  vessel,  to  be  delivered  to  an 
agent  of  the  United  States,  the  possession 
of  the  master  is  not  the  possession  of  the 
United  States,  and  it  is  the  duty  of  the 
court  to  enforce  a  lien  for  salvage  before 
it  restores  the  property  to  the  custody  of 
the  officers  of  the  government.  United 
States  v.  Douglas  (The  Davis)  10  Wall.  15, 

19:  875 


IX.  Recovery, 

Suing  in  Rem  or  in  Personam,  see  Admiral- 
ty, 393,  393a. 
See  also  supra,  54. 

75.  In  establishing  a  new  rule  as  re- 
gards the  apportionment  of  salvage  between 
vessel  and  crew,  in  case  of  steamboats,  both 
parties  interested  in  the  decision  of  the 
question  should  be  heard.  Cromwell  v.  The 
Island  City  (The  Island  City)  1  Black,  121, 

17:70 

76.  Salvage  on  recaptured  property  is  an 
incident  to  the  question  of  prize,  and  a  court 
having  legitimate  jurisdiction  over  the  prop- 
erty as  prize  will  exert  its  authority  over 
all  its  incidents.  The  Adeline,  9  Cranch, 
244,  3:  719 

77.  Salvors  are  not  deprived  of  a  rem- 
edy because  another  set  of  salvors  neglect  or 
refuse  to  join  in  the  suit;  nor  will  such 
neglect  or  refusal  benefit  the  libellanta  by 
giving  them  any  claim  to  a  larger  compensa- 
tion, as  the  nonprosecution  by  one  set  of 
salvors  enures,  not  to  the  libellants  prose- 
cuting the  claim,  but  to  the  owners  of  prop- 
erty saved.  The  Blackwall  v,  Sancelito  Wa- 
ter &  Steam  Tug  Co.  (The  Blackwall)  10 
Wall.  1,  19:  870 

78.  The  master,  as  such,  in  a  salvage  case, 
cannot  act  for  the  cargo  after  it  is  delivered 
to  the  consignees,  they  residing  near.  Spear 
v.  Place,  11  How.  522,  13:  796 

79.  Co-salvors  who  neglect  to  appear  and 
become  parties  to  the  suit  until  the  decree 
is  pronounced  may  petition  the  court  for 
compensation  out  of  the  fund  in  the  regis- 
try of  the  court.  The  Blackwall  v.  Sancelito 
Water  &  Steam  Tug  (>).  (The  Blackwall)  10 
Wall.  1,  19:  870 
Cited    in   The   Sabine    (The   Mayflower   v.   The 

Sabine)    101  U.  S.  387,  25  L.  ed.  083. 

80.  In  a  case  of  salvage,  where  the  owner 
of  the  property,  by  the  breaking  out  of  war, 
becomes  an  alien  enemy  after  the  act  of 
salvage  is  performed,  he  may,  after  the  war 
closes,  assert  his  rights  in  the  property,  un- 
less it  has  become  subject  to  confiscation  by 
positive  enactment.  The  Adventure,  8 
Cranch,  221,  3:542^ 


81.  The  demand  of  a  shipowner  for  freight 
and  average,  in  a  case  of  civil  salvage,  is 
to  be  pursued  by  libel,  or  petition  by  way 
of  libel,  against  the  proceeds  of  the  cargo 
which  was  adjudged  to  the  shippers,  and  not 
by  a  claim  interposed  in  the  salvage  cause. 
The  Sybil,  4  Wheat.  98,  4:  522 


SAMPIiES. 

As  Baggage,  see  Carriers,  79,  82,  83. 

As  Evidence  of  Proper  Classification  of  Im- 
ports, see  Evidence,  1457. 

Sale  of  by  Agent,  see  Principal  and  Agent* 
98. 

Sale  of  Goods  by,  see  Sale,  107,  116. 


SAN  DOMINGO. 

Effect  of  Treaty  with,  on  Customs  Duties, 
see  Duties,  89. 


SAN  FRANCISCO. 

Pueblo  Lands  Owned  by  City  from  Mexican 
Government  Generally,  see  Pueblo 
Lands. 


SANITATION. 

Condemnation  for  Purposes  of,  see  Eminent 

I    Domain,   45. 
Power  of  City  to  Provide  for  Disposal  of 

Garbage,    see   Municipal   Corporationa, 

130. 


SANITY. 

Opinion  Evidence  as  to,  see  Appeal  and  Br» 
ror,  5058. 


SATISFACTION. 

Of  Debts,  see  Accord  and  Satisfaction. 
Of  Judgment,  see  Judgment,  IX.  b. 
Of  Mortgage,  see  Mortgage,  VI. 
Sufficiency  and  Effect  of  Payment  General- 
ly, see  Payment. 


SAVANNAH  RIVER. 

Admiralty  Jurisdiction  over,  see  Admiral* 
ty,  169. 


SAVING  QUESTION  FOR  REVIEW— SCHOOLS, 
SAVING  QUISSTION  FOR  REVIEW,     i  SCHOOL  CHIIiDREN. 

See  Appeal  and  Error,  VI.;  VIII.  j. 


6179 


SAVINGS  BANK. 

Power  of  National  Bank  to  Become  Stock- 
holder in.  Federal  Question  as  to,  see 
Appeal  and  Error,  1925. 

Federal  Taxation  of,  see  Internal  Revenue, 
III.  e. 

Taxation  of,  Generally,  see  Taxes,  78,  80,  81. 

Exemption  of  from  Taxation,  see  Taxes,  388. 

In  General,  see  Banks,  II. 


SCAIiE  Bllilj. 

As  Evidence,  see  Evidence,  1074. 


SCAIiE  BOX. 

Employees  Assumption  of  Risk  of  Injury 
from,  see  Evidence,  1400;  Master  and 
Servant,  77. 

Dangerous  Proximity  to  Railroad  Tracks, 
see  Master  and  Servant,  34. 


SCAVENGERS. 

Power  of  Municipalities  to  Grant  Exclusive 
Privileges  for  Disposal  of  Refuse,  see 
Municipal  Corporations,  130. 


SCHEDUUB. 

To  Assignment  for  Creditors,  see  Assign- 
ment for  Creditors,  30,  51,  69. 

In  Bankruptcy,  see  Bankruptcv,  388-392. 

Of  Property  in  Insolvency;  "rttle  to  Prop- 
ertv  not  Included,  see  Insolvency,  21, 
23-25. 

Effect  of  Including  Demand  In,  to  Remove 
Bar  to  Limitations,  see  Limitation  of 
Actions,  635. 

Duty  to  Include  Claim  of  United  States 
though  not  Presented,  see  United 
States,  214. 


SCHOLARSHIP. 

Impairment  of  Obligation  of  Contract  as  to, 
see  Constitutional  Law,  1250,  1413. 


SCHOOL  BOARD. 

As  Municipal   Corporation,   see   Municipal 
Corporations,  31. 


Impairment  of  Contract  Obligations  by  Re- 
quiring Half  Fare  Tickets  for,  see  Con- 
stitutional Law,  1434. 


♦  •» 


SCHOOL  DISTRICT. 

See  Schools. 


SCHOOL  HOUSE. 

Bonds  for  Erection  of,  see  Bonds,  248. 
Right  to  Recover  for  School  House  Erected 

on  Land  not  Belonging  to  District,  see 

Improvements,  12. 


SCHOOLS. 

Bonds  for  Erection  of  School  House,  see 
Bonds,  248. 

Special  Statute  Authorizing  Sale  of  Bonds 
by  School  District,  see  Statutes,  117. 

Devise  for  as  Charity,  see  Charities,  24. 

Separate  Schools  for  Negroes,  see  Civil 
Rights,  37. 

Proper  Form  of  Injunction  against  Depriv- 
ing Negro  Children  of  School  Facilities, 
see  Injunction,  228. 

Legislative  Alteration  of  School  District,  see 
Constitutional  Law,  174. 

Due  Process  in  Taking  Property  of  Dis- 
trict, see  Constitutional  Law,  505. 

Impairment  of  Contract  Obligations  as  to, 
see  Constitutional  Law,  1324,  1569. 

Power  of  Board  of  Trustees  of,  see  District 
of  Columbia,  53. 

Record  of  Sale  of  School  Land,  as  Evidence, 
see  Evidence,  1097. 

Liability  of  School  District  for  Improve- 
ments, see  Improvements,  12,  13. 

Liability  of  School  Board  for  Interest,  see 
Interest,  60. 

Interest  on  Amount  of  School  Taxes  Col- 
lected by  City,  see  Interest,  133. 

Limitation  of  Action  against  City  for  Tax 
Collected,  see  Limitation  of  Actions, 
518. 

Effect  of  Changing  Class  of  City  on  Powers 
of  School  Board,  see  Municipal  Corpora- 
tions, 31. 

Limitation  on  Borrowing  Power  for  School 
PurxK)se8,  see  Municipal  Corporations, 
107. 

Devise  or  Donation  for,  as  Perpetuity,  see 
Perpetuities,   10-13. 

Grants  of  Public  Lands  for  Schools,  see 
Public  Lands,  I.  c,  3. 

Apportionment  of  Proceeds  of  Sale  of  School 
Sections  Granted  by  United  States,  see 
Public  Lands,  399. 

Assessment  of  School  Taxes  on  National 
Bank  Shares,  see  Taxes,  88. 

Uniformity  in  School  Taxes,  see  Taxes, 
100. 

1.  The  Indiana  act  of  March,  1855,  pro- 
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viding  for  distribution  of  school  moneys  in 
that  state,  containing  a  proviso  that  in  no 
case  shall  the  congressional  township  fund 
be  diminished  by  such  distribution  and  di- 
verted to  any  other  township,  is  valid. 
Davis  V.  Indiana  ex  rel.  Bartholomew  Coun- 
ty, 94  U.  S.  792,  24:  320 

2.  The  act  of  the  Indiana  legislature  of 
1873,  by  which  school  trustees  who  were 
treasurers  of  townships,  and  who  had  col- 
lected and  distributed  'money  arising  from 
scliool  sections,  were  directed  to  pay  all  the 
moneys  so  received  by  them  into  the  coun- 
ty treasuries,  is  valid.  Davis  v.  Indiana  ex 
rel.  Bartholomew  County,  94  U.  S.  792, 

24:  320 
Cited    in    Bartholomew    Coantj    v.    State,    116 
Ind.  336,  19  N.  B.  178. 

3.  In  Iowa  a  school  district  is  a  political 
or  municipal  corporation  within  the  meaning 
of  the  constitutional  provision  limiting  the 
amount  of  its  bonds  or  indebtedness.  Doon 
Dist.  Twp.  V.  Cummins,  142  U.  S.  366,  12 
Sup.  Ct.  Rep.  220,  35:  1044 

4.  Judgment  creditors  of  a  city  school 
board,  whose  claims  are  payable  out  of  the 
school  taxes,  are  entitled  to  require  the  city 
to  account  for  the  amount  of  such  taxes  col- 
lected and  held  in  trust  by  the  city  for  the 
payment  of  the  expenses  of  the  public 
schools,  where  the  school  board  declines  tc 
compel  such  an  accounting.  New  Orleans 
V.  Fisher,  180  U.  S.  185,  21  Sup.  Ct.  Rep. 
347,  45:  485 
Cited  in  Board  of  Liquidation  v.  United  States, 

45  C.  C.  A.  689,  106  Fed.  985. 

5.  Certificates  of  a  school  township  in 
Indiana,  executed  by  its  trustee,  payable  in 
the  state  "out  of  the  special  school  funds 
for  which  taxes  are  now  levied,"  are  not 
governed  by  the  law  merchant,  but  are 
open  in  the  hands  of  all  subsequent  holders 
to  the  same  defenses  as  existed  against  the 
original  payee.  Indiana  ex  rel.  Stanton  v. 
Glover,  155  U.  S.  513,  15  Sup.  Ct.  Rep.  186, 

39:  243 
Cited  in  Wrlsrht  v.  Kinney,  123  N.  C.  622,  31 
S.    E.    874— First    Nat.    Banlc    v.    Warlick, 
125  N.  C.  694,  34  S.  E.  687. 

Editorial  notes. 

[Appropriation  for  sectarian  school.  14 
L.R.A.  418. 

Vaccination  of  pupils.     25  L.R.A.  152. 

Residence  entitling  to  privileges  of.  26 
L.R.A.  581. 

Adopting  text-books  for.     36  L.R.A.  277. 

Liability  f9r  negligence.     37  L.R.A.  301. 

Right  to  exclude,  suspend,  or  expel  pupil 
from,  for  misconduct  of  pupil  or  parent.  41 
L.R.A.  593. 

Right  of  teacher  to  salary  during  tempor- 
ary interruption  of  school  in  term  tune. 
50  L.R.A.  371. 

Right  to  control  pupils  when  going  to  and 
from  school.     62  L.R.A.  160. 

Liability  of  teacher  for  Injury  to  pupil. 
65  L.R.A.  890. 

Power  of  school  authorities  over  pupils 
while  outside  of  school  grounds.  3  L.RA. 
(N.S.)  496. 


Validity  of  rule  forbidding  religious  garb 
in  school.    7  L.R.A.(N.S.)  403.] 


SCHOOIi  SECTIONS. 

Jurisdiction  of  State  or  National  Court* 
over  Crimes  on  School  Section  Included 
within  Indian  Reservation,  see.  Courts, 
1471. 

Invalidity  of  Subsequent  Patent,  see  Publie 
Lands,  1105. 


SCHOONER. 


Collision  with,  see  Collision. 


SGIENTEIR. 


Necessiy  of  Alleging,  see  Pleading,  531. 


SCIRE  FACIAS. 

Abatement  of,  see  Abatement  and  Revival, 
12. 

Against  Administrator  as  Continuance  of 
Original  Action,  see  Abatement  and  Re- 
vival, 63. 

Amendment  of,  see  Amendment,  2. 

To  Make  Restitution  on  Reversal  of  Judg- 
ment, see  Appeal  and  Error,  5603. 

Against  Bail,  see  Bail  and  Recognizance,  17. 

Fees  of  Clerk  for  Making  Docket  Entries 
and  Indexes  in  Cases  of,  see  Clerks,  53. 

On  Judgment  against  Corporation  after  An- 
nulment of  Charter,  see  Corporations. 
690. 

Taking  Deposition  Before  Return  of,  see 
Depositions,  36. 

Necessity  of  Revivor  of  Judgment  to  Sup- 
port Execution,  see  Executions,  64-67, 

On  Judgment,  see  Judgment,  XI.  c. 

Finding  for  Defendant  on  Set-off  as  Foun- 
dation for,  see  Judgment,  62a. 

In  Name  of  Administrator  as  Bar,  ses 
Judgment,  819. 

To  Enforce  Mechanics'  Lien,  see  Mechanics' 
Liens,  37. 

Intervention  by  Executor  or  Administrator 
by,  see  Parties.  306. 

For  Annulment  of  Patent,  see  Patents,  580, 
581. 

What  May  be  Pleaded  by  Administrator  oii« 
see  Pleading,  674. 

Questions  Raised  by  Demurrer  to,  see  Plead- 
ing, 896. 

Dispositions  of  Issues  in,  see  Trial,  14. 

Sufficiency  of  Service  to  Sustain  Judgment, 
see  Writ  and  Process,  79a. 

A  scire  facias  is  not  an  execution.    Deo- 
eale  y.  Archer,  8  Pet  528,  8:  1033 
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SCRAP  JRON. 

Daty  on,  see  Duties,  151,  152. 


SCRIP. 

Police  Power  to  Require  Redemption  of,  see 
Constitutional  Law,  894. 

For  Land  Donated  for  Cornell  University, 
see  Cornell  University. 

Validity  as  to  Foreign  Corporation  of  Act 
Requiring  Redemption  of,  see  Corpora- 
tions, 775. 

Right  of  Creditor  upon  Non-Exercisp  of  Op- 
tion to  Pay  in,  see  Payment,  20. 

For  Military  Bounty  Lands,  see  Public 
Lands,  I.  c,  9. 

Half  Breed  Scrip,  see  Public  Lands,  I.  c,  17. 

Payment  of  Taxes  in  State  Scrip,  see  Taxes, 
594>599. 

The  issue  of  revenue  bond  scrip  under 
8.  C.  act  of  March  2,  1872,  to  relieve  the 
state  of  South  Carolina  of  all  liability  on 
its  guaranty  indorsed  upon  railway  bonds 
by  authority  of  the  act  of  September  15. 
1868,  when,  as  this  statute  shows  on  its 
face,  there  was  no  outstanding  liability  rep- 
resented by  the  guaranty,  comes  within  the 
prohibition  of  f  10  of  the  state  Constitution 
of  April  16,  1868,  against  issuing  scrip  ex- 
cept for  the  redejnption  of  an  "evidence  of 
indebtedness  previously  issued,"  where  neith* 
er  statute  purported  to  be  an  adjustment 
of  a  claim  against  the  state,  permitted  by 
art.  14,  I  4,  of  that  Constitution.  Lee  v 
Robinson,  196  U.  S.  64,  25  Sup.  Ct.  Rep. 
180,  49:  388 


SCROIili. 

As  Corporate  Seal,  see  Corporations,  91. 


SKA. 


As  Boundary,  see  Boundaries,  95. 
See  also  High  Seas. 


SEAL. 

To  Writ  of  Error,  see  Appeal  and  Error, 
2637. 

On  Writ  of  Attachment,  see  Attachment,  52. 

Necessity  on  Protest  for  Nonpayment,  see 
Bills  and  Notes,  234. 

On  Bond,  see  Bonds,  19-23,  43. 

Effect  of  Attaching,  on  Negotiability  of 
Bond,  see  Bonds,  472. 

On  Municipal  Bonds,  see  Bonds,  323-325. 

Necessity  of  for  Chattel  Mortgage,  see  Chat- 
tel Mortgage,  13. 

Sealing  of  Deposition,  see  Depositions,  24. 

On  County  Warrant,  see  Guaranty,  30. 


On   Assignment    of   Patent,   Necessity,   see 

Patents,  795. 
Necessity  of  to  Effectiveness  of  Release,  see 

Release,  7. 
Necessity  of  on  Tax  Deed,  see  Taxes,  676. 
To  Will,  see  Wills,  4. 
Necessity  on  Process,  see  Writ  and  Process, 

12,  13- 
Of  Court  as  Imparting  Appearance  of  Valid 

ity  to  Process,  see  Marshal,  22. 
Of   Foreign   Minister,   see   Diplomatic   and 

Consular  Officers,  2. 
Of  One  Partner,  see  Partnership,  67. 
Of  State,  Affixing  to  Statute,  see  Statutes,  5^ 
Of  Corporation,  see  Corporations,  91,  387- 

394. 
Duty  of  Corporation  to  Answer  Under  Seal 

see  Corporations,  281. 
Presumption  that  Corporate  Seal  is  Right- 
fully Attached,  see  Evidence,  345,  346. 
Parol  Evidence  to  Show  that  Corporate  Seal 

was   Attached  W'ithout  Authority,  see 

Evidence,  1550. 
Sealing  of  Bill  of  Exceptions,  see  Appeal 

and  Error,  V.  s.  5. 
Sealed  Instruments  Generally,  see  Bonds. 
Assumpsit   on    Sealed   Instrument,   see   As- 
sumpsit, 8-11. 
Fees  of  Clerk  for,  see  Clerks,  65,  68-70. 
What  Law  Governs,  see  Conflict  of  Laws,  33. 
Parol  Modification  of  Sealed  Agreement,  see 

Contracts,  617,  618. 
Judicial  Notice  of,  see  Evidence,  71-73. 
Presumption  as  to  Sufficiency,  see  Evidence, 

489. 
Necessity   of   Proving    Seal    to    Privateer's 

Commission,  see  Evidence,  2590. 
Duty  to  Know  of  Absence  of  Seal  as  Barring 

Right  to  Set  up  Fraud,  see  Fraud  and 

Deceit,  54. 
Effect  of  Private  Seal  upon  Official  Contract 

and    Creating   Personal    Liability,   see 

Officers,  51. 
Sufficiency  of  Allegation  of  Sealing  of  In- 
strument, see  Pleading,  870. 
Sufficiency  of  Plea  Alleging  Affixing  of  to 

Bond   without   Consent,   see   Pleading, 

773. 
Seal  Fisheries,  see  Seal  Fisheries. 
See  also  Evidence,  1000. 

1.  Wax  is  not  necessary  to  the  validity 
of  a  seal.  It  is  the  seal  which  authenticates, 
and  not  the  substance  on  which  it  is  im- 
pressed; and  where  the  court  can  recognize 
its  identity,  it  should  not  be  called  upon  to 
analyze  the  material  which  exhibits  it.  Pil- 
low V.  Roberts,  13  How.  472,  14:  228 
Cited  in  Pierce  v.  Indseth,  106  U.  S.  548.  27 

L.  ed.  255,  1  Sup.  Ct.  Rep.  418 — Jackson- 
vlUe,  M.  P.  R.  &  Nav.  Co.  v.  Hooper,  160 
U.  S.  518,  40  L.  ed.  621,  16  Sup.  Ct.  Rep. 
379 — Indseth  v.  Pierce,  7  Rep.  675.  Fed. 
Cas.  No.  7.026 — Re  Phillips,  14  Nat.  Bankr. 
Reg.  221,  Fed.  Cas.  No.  11,098— G.  V.  B. 
Min.  Co.  V.  First  Nnt.  Bank,  36  O.  C.  A. 
642,  95  Fed.  33 — State  v.  Lawson,  14  Ark. 
119 — District  of  Columbia  v.  Ciimdon  Iron 
Works,  15  App.  D.  C.  217 — Swink  v.  Thomp- 
son, 31  Mo.  340— Alt  V.  Stoker,  127  Mo. 
471,  30  S.  W.  132— Smith  v.  Tiffany,  10 
Hun,   554. 

2.  In  the  absence  of  positive  law  prescrib- 
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int^  otherwise,  a  seal  imposed  directly  on  | 
paper  in  such  a  manner  as  to  be   readily 
identified  upon  inspection  is  suflicient  with- 
out wax.     Pierce  v.  Indseth,  106  U.  S.  546, 
1  Sup.  Ct.  Rep.  418,  27:  254 

Oitea  in  Barber  v.  Intematlonal  Co.  78  Conn. 
602,  48  AU.  758— Oelbermann  v.  Ide,  93 
Wis.  673,  57  Am.  St.  Rep.  947,  68  N.  W. 
393. 

3.  By  rule  of  the  supreme  court,  February 
term,  1790,  it  was  ordered  that  the  seal  oi 
the  court  should  be  the  arms  of  the  United 
States  engraved  on  a  piece  of  steel  of  the 
size  of  a  dollar,  with  these  words  in  the  mar- 
gin, "The  Seal  of  the  Supreme  Court  of  the 
United  States;"  that  the  seals  of  the  cir- 
cuit courts  should  be  the  arms  of  the  Unit- 
ed States  engraven  on  circular  pieces  of  sil- 
ver of  the  size  of  a  half  dollar,  with  these 
words  in  the  margin,  viz.,  in  the  upper  part, 
"The  Seal  of  the  Circuit  Court,"  and  in  the 
lower  part  the  name  of  the  district  for 
which  it  is  intended.  Form  of  Seals  of  Su- 
preme and  Circuit  Courts,  2  Dall.  399, 

1:432 


seals  that  may  be  killed,  although  by  U.  S. 
Rev.  Stat.  §  1962,  a  proportionate  reduction 
of  the  rents  reserved  may  be  made  where 
the  lease  provided  fof  an  annual  rental  oi 
160,000  and  in  addition  thereto  for  a  certain 
sum  for  each  skin  taken  and  shipped,  as 
this  is  in  the  nature  of  a  bonus  or  additiou 
to  the  stated  consideration.  North  Ameri- 
can Commercial  Co.  v.  United  States,  171 
U.  S.  110,  18  Sup.  Ct.  Rep.  817,  43:  98 

4.  The  original  provision  for  a  maximuxn 
number  of  seals  to  be  taken  by  a  lessee,  and 
a  proportionate  reduction  of  the  fixed  rental 
in  case  of  a  limitation,  made  by  the  act  ot 
Congress  of  1870,  is  not  done  away  with  bjr 
implication  by  the  act  of  May  24,  1874, 
which  removes  the  restrictions  imposed  by 
U.  S.  Rev.  Stat.  §§  1960,  1962,  concemins 
the  months  during  which  seals  may  be  tak- 
en and  the  number  to  be  taken  on  or  about 
each  island  respectively.  North  American 
Commercial  Co.  v.  United  States,  171  U.  S. 
110,  18  Sup.  Ct.  Rep.  817,  43:  98 


SEAIiED  VERDICT. 


See  Trial,  857-859. 


SEA  liETTER. 

Want  of  as  Ground  for  Capture  and  Con- 
demnation, see  Prize  and  Capture,  131. 


SEAIi  FISHERIES. 

Regulation   of,    as   Political   Question,    see 
Courts,  97. 

1.  The  right  to  take  fur  seals  under  a 
so-called  lease  from  the  government,  which 
is  expressly  subject  to  such  regulations  oi 
the  business  as  the  United  States  may  make, 
does  not  entitle  the  lessee  to  any  damages 
for  a  reduction  of  the  catch  allowed  by  the 
regulations,  for  which  a  reduction  of  rentals 
is  provided.  North  American  Commercial 
Co.  V.  United  SUtes,  171  U.  S.  110,  18  Sup 
Ct.  Rep.  817,  43:  98 

2.  In  reducing  the  number  of  seals  which 
may  be  taken  by  a  lessee  of  the  government 
in  the  PribylofT  islands,  in  the  exercise  of 
the  power  reserved  to  him,  it  is  immaterial 
whether  the  Secretary  of  the  Treasury  acta 
on  his  own  judgment,  or  in  compliance  with 
the  will  of  the  government  as  expressed  by 
the  treaty  with  Great  Britain.  North  Amer- 
ican Commercial  Co.  v.  United  States,  171 
U.  S.  110,  18  Sup.  Ct.  Rep.  817,  43:  98 

3.  No  reduction  of  the  per  capita  amount 
to  be  paid  for  each  sealskin  taken  and 
shipped  by  a  lessee  of  the  government  can 
be  made  on  account  of  the  limitation  by  the 
Secretary  of  the  Treasury  of  the  number  of 


SEAMEN. 

I.  In  General,  i-4. 
J/.  Contracts  of,  5-P. 
Hi.  Insubordination  of,  10»12. 
IV,  Wages,  13-23, 

Jurisdiction  Over  Crimes  by,  see  Diplomatic 
and  Consular  Officers,  15. 

Fees  of  Consul  for  Shipping  and  Discharg- 
ing, see  Diplomatic  and  Consular  Offi- 
cers, 33. 

Rights  of  in  Prize  Money,  see  Prize  and 
Capture,  223-225a. 

Right  to  Salvage,  see  Salvage,  22-24. 

Limitation  of  Liability  for  Acts  of,  aee 
Shipping,  342,  343,  345. 

Master's  Right  to  Select,  see  Shipping,  418. 

As  to  Shipping  Commissioner,  see  Shipping 
Commissioner. 

Fees  Allowed  Shipping  Commissioner  foi 
Shipping,  see  Shipping  Commissioner,  L 

Damages  for  Injuries  to  Longshoreman,  sec 
Damages,  159. 

Liability  of  Vessel  for  Injury  to,  see  Ship- 
ping, 335,  336. 

Master's  Power,  Duties  and  Liabilities  as  to 
Care  of  Disabled  Seaman,  see  Shipping, 
450-452. 

Finding  as  to  Duty  to  Stop  at  Intermediate 
Port  for  Surgical  Attendance,  see  Ap- 
peal and  Error,'  4954. 


J.  In  General, 

1.  Seamen  are  regarded  as  needing  the 
protection  of  the  law  in  the  same  sense  in 
which  minors  and  wards  are  entitled  to  th« 
protection  of  their  parents  and  guardians. 
Roberteon  v.  Baldwin,  165  U.  S.  275,  17  Sup. 
Ct.  Rep.  326,  41:  715 

Cited  in  The  Iroquois,   65  C.  C.  A.   499,   118 

Fed.  1005. 

2-3.  Compulsory  service  of  deserting 
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men  in  fulfillment  of  their  contracts  is  not 
in  violation  of  the  13th  Amendment  of  the 
Federal    Constitution    which    prohibits    in- 
voluntary servitude.    Robertson  v.  Baldwin, 
165  U.  S.  275,  17  Sup.  Ct.  Rep.  326,    41:  715 
Cited  in  Tucker  t.  Alexandroff,  183  U.  S.  431, 
46  L.  ed.  268,  22  Sup.  Ct.  Rep.  195 — Hop- 
kins  V.    Oxley    Stave   Co.    28   C.   C.   A.    117, 
49   U.    S.    App.   709,   83    Fed.   930— The   W. 
F.  Baboock,  29  C.  C.  A.  517,  57  U.  S.  App. 
46,   85   Fed.   980 — Lafourche   Packet   Co.   v. 
Henderson,  36  C.  C.  A.  523,  94  Fed.  875 — 
Union  P.  R.  Co.  v.  Kaef,  120  Fed.  110. 

4.  A  subject  of  Great  Britain  enlisting 
as  one  of  the  crew  of  an  American  ship  be- 
comes an  American  seaman  and  subject  to 
American  laws.  Ross  v.  Mclntyre  (Re  Ross) 
140   U.  S.   453,   11   Sup.  Ct.  Rep.  897, 

35:  581 
Cited    In    The    Belvldere,    90    Fed.    109 — The 

Kestor,    110    Fed.    443 — The    European,    57 

C.  C.  A  144,  120  Fed.  780. 

Editorial  note. 

Duty  to  provide  medical  attendance  for. 
4  LJl.A.(N.S.)  49. 


II.  Contracts  of* 

See  also  infra,  14. 

5.  Though  seamen  may  sign  the  same 
shipping  paper,  no  one  is  understood  to  con- 
tract jointly  with,  or  to  incur  responsibility 
for,  any  other.  Oliver  v.  Alexander,  6  Pet. 
143,  8: 349 
Cited    in    Gloucester    Ins.    Co.    v.    Younger,    2 

Curt.  C.  C.  336,  Fed.  Cas.  No.  5,487 — The 
Young  Mechanic,  3  Ware,  61,  Fed.  Cas.  No. 
13,182— Putney  v.  Whitmire,  66  Fed.  387. 

6.  Seamen  become  obligated  to  merchant 
▼easels  from  the  time  they  sign  the  ship- 
ping articles,  and  from  that  time  they  may 
incur  the  penalties  of  desertion.  Tucker  v. 
Alexandrotr,  183  U.  S.  424,  22  Sup.  Ct.  Rep. 
195,  46:  264 
Cited  in  The  Ida  O.  Farren,   127   Fed.   767 — 

Com.  V.  Bartlett,  190  Mass.  151,  70  N.  IS. 
607 

7.  The  provision   in   the  act  of  June  7, 

1872,  as  amended  by  the  act  of  June  15, 

1873,  requiring  agreements  of  seamen  to  be 
signed  in  the  presence  of  a  shipping  commis- 
sioner, does  not  include  seamen  for  a  voy- 
sge  from  the  United  States  to  the  West  In- 
dies. United  States  v.  The  Grace  Loth r op, 
95  U.  S.  527.  24:  514 
Cited    in    United    States   v.    The   Thomas    W. 

Haven,  3  Fed.  ?Sl — United  States  v.  French, 
9  Fed.  371— United  States  v.  Mason,  34 
Fed.  130— United  States  v.  Bain,  40  Fed. 
456 — Burton  v.  Frye,  130  Mass.  132,  2U 
N.  E.  476— United  States  v.  French,  14 
Phlla.  499,  38  Pbila.  Leg.  Int.  384. 

8.  The  act  of  June  7,  1872,  requiring  ship- 
ping agreements  to  be  signed  before  a  ship- 
ping commissioner,  does  not  apply  to  the 
shipping  of  seamen  for  coastwise  voyages 
from  one  port  to  another  on  our  Atlantic 
coast.    United  States  v.  Smith,  95  U.  S.  536, 

24:  517 
ated  in  United  States  v.  Bain,  5  Fed.  194. 


9.  The  restriction  on  contracts  of  seamen 
engaged  in  interstate  or  foreign  commerce, 
which  is  made  by  the  provisions  of  the  act 
of  December  21,  1898,  f  24,  making  it  a  mis- 
demeanor to  pay  any  seaman  wages  in  ad- 
vance, and  declaring  that  such  payment  shall 
not  absolve  the  vessel  or  its  master  from  full 
payment  of  wages  actually  earned,  is  a  valid 
exercise  of  the  power  of  Congress  to  regu- 
late commerce.  Patterson  v.  The  Eudora, 
190  U.  S.  169,  23  Sup.  Ct.  Rep.  821,  47:  1002 
Cited  In  United  States  Exp.  Co.  v.  State,  164 

Ind.   213,   73   N.    E.   101— Com.    v.   Bartlett, 

190  Mass.  161,  76  N.  E.  607. 


III.  In8uhordination  of. 

Desertion  from  Naval  Service,  see  Army 
and  Navy,  197-199. 

Arrest  of  Deserting  Seaman  by  State  Offi- 
cers, see  Justice  of  the  Peace,  6. 

Due  Process  in  Arrest  of  Insubordinate  Sea- 
man, see  Constitutional  Law,  784. 

Habeas  Corpus  to  Review  Arrest  Made  at 
Instance  of  Consul,  see  Habeas  Corpus, 
123. 

See  also  supra,  2. 

10.  The  imprisonment  of  an  insubordinate 
seaman  on  a  French  vessel,  pursuant  to  art. 
8  of  the  treaty  with  France  of  August  12, 
1853  (10  Stat,  at  L.  992,  996),  providing 
that  such  persons  may  be  arrested  on  the 
written  requisition  of  the  consul,  "supported 
by  an  official  extract  from  the  register  of  the 
ship  or  the  list  of  the  crew,  and  shall  be 
held,  during  the  whole  time  of  their  stay  in 
the  port,  at  the  disposal  of  the  consuls," 
need  not  end  with  the  departure  of  the  vessel 
from  the  port  at  which  the  seaman  was 
taken  from  the  vessel,  but  may  last  until  the 
expiration  of  the  two  months,  which  is  the 
limit  prescribed  by  the  act  of  June  11,  1864 
(13  Stat,  at  L.  121,  chap.  116),  carried  for- 
ward in  substance  as  U.  S.  Rev.  Stat.  §§ 
4079-4081  (U.  S.  Comp.  Stat.  1901,  p. 
2766),  enacted  to  provide  for  the  execution 
of  treaties  respecting  consular  jurisdiction 
over  the  crews  of  foreign  vessels  in  the 
waters  and  ports  of  the  United  States.  Dal- 
lemagne  v.  Moisan,  197  U.  S.  169,  25  Sup. 
Ct.  Rep.  422,  49:  709 

11.  Only  a  Federal  marshal  can  make  an 
arrest  on  the  requisition  of  a  French  consul, 
charging  a  seaman  on  a  French  vessel  with 
insubordination,  conformbly  to  art.  8  of  the 
treaty  with  France  of  August  12,  1853  (10 
Stat,  at  L.  992,  996)  since  this,  being  the 
mode  of  arrest  specified  by  the  act  of  Con- 
gress of  June  11,  1864  (13  Stat,  at  L.  121, 
chap.  116  U.  S.  Comp.  Stat.  1901,  p.  2766), 
enacted  to  provide  for  the  execution  of 
treaties  respecting  consular  jurisdiction 
over  the  crews  of  foreign  vessels  in  the  wa- 
ters and  ports  of  the  United  States,  and  re- 
enacted  in  substance  in  U.  S.  Rev.  Stat.  f§ 
4079-4081  (U.  S.  Comp.  Stat.  1901,  p. 
2766),  must  be  regarded  as  the  only  means 
proper  to  be  adopted  for  this  purpose. 
Dallemagne  v.  Moisan,  197  U.  S.  169,  25 
Sup.  Ct.  Rep.  422,  49:  709 
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12.  Under  the  crimes  act  of  1790  the  of- 
fense of  endeavoring  to  make  a  revolt  con- 
sists in  the  endeavor  of  the  crew  of  a  vessel, 
or  any  one  or  more  of  them,  to  overthrow 
the  legitimate  authority  of  the  commander, 
with  intent  to  remove  him  from  his  com- 
mand, or,  against  his  will,  to  take  posses- 
sion of  the  vessel  by  assuming  the  govern- 
ment and  navigation  of  her;  or  by  transfer- 
ring their  obedience  from  the  lawful  com- 
mander to  some  other  person.  United 
States  v.  Kelly.  11  Wheat.  417,  6:  508 

Cited  in  UDited  States  v.  Almeida,  Fed.  Cas. 
No.  14,433— United  States  v.  Forbes,  Crabbe, 
560,  Fed.  Cas.  No.  15,129— United  States  t. 
Haines,  5  MasoD,  277,  Fed.  Cas.  No.  15,275 
United  States  v.  O'Sulllvan,  0  N.  Y.  Legal 
Obs.  200.  Fed.  Cas.  No.  15,974 — United 
States  V.  Peterson,  l.Woodb.  &  M.  310,  Fed. 
Cas.  No.  1G.037 — United  States  v.  Seagrlst, 
4  nintchf.  422,  Fed.  Cas.  No.  16,245— United 
States  V.  Huff,  13  Fed.  635. 


IV,  Wages. 

Jurisdiction  of  Action  for,  see  Admiralty, 
32,  63,  72,  130a,  242-245. 

Libel  for,  see  Admiralty,  467. 

Joint  Libel  for,  see  Admiralty,  357. 

Introduction  of  Claim  for,  in  libel  in  Rentf 
see  Admiralty,  376. 

Suing  in  Rem  or  in  Personam,  see  Admiral- 
ty, 389a-389c. 

Appellate  Jurisdiction  over  Decisions  as  to, 
see  Appeal  and  Error,  1159. 

Jurisdictional  Amount  on  Appeal  In  Ac- 
tion for,  see  Appeal  and  Error,  571. 

As  Subject  of  General  Average,  see  Aver- 
age,  25-27. 

Rights  of  Bottomry  Lender  Discharging 
Lien  for,  see  Bottomry  and  Respon- 
dentia, 4. 

Prohibiting  Payment  of,  in  Advance,  see 
Constitutional  Law,  605, 

Garnishment  of,  by  Creditors  and  Seamen, 
see  Garnishment,   14. 

Interest  on,  see  Interest,  69. 

Lien  for,  see  Maritime  Liens,  II.  c. 

Joinder  of  Seamen  in  Action  for,  see  Par- 
ties, 88. 

See  also  supra,  9. 

13.  [By  the  dismissal  of  a  mariner  dur- 
ing a  voyage,  the  rest  of  the  crew  are  not 
entitled  to  increase  of  wages.  Keane  v. 
The  Gloucester   (Fed.  Ct.  Ap.)   2  Dall.  36, 

1:278] 

14.  Although  the  libel  for  seamen's  wages 
is  in  its  form  joint,  the  contract  is  always 
treated  in  the  admiralty  as  several  and 
distinct  with  each  seaman.  Oliver  v.  Alex- 
ander, 6  Pet.  143,  8:  349 

15.  The  claim  of  seamen  for  wages  on  a 
voyage  undertaken  in  violation  of  the  slave 
trade  acts,  out  of  the  proceeds  of  the  for- 
feited vessel  in  the  registry,  must  be  re- 
jected, where  they  entered  upon  the  voyage 
with  knowledge  of  its  character.  The  St. 
Jago  de  Cuba,  9   Wheat.  409,  6:  122 

16.  17.  The  claims  of  seamen  for  wages. 


and  of  materialmen  for  supplies,  where  the 
parties  were  inaocent  of  all  knowledge  of, 
or  participation  in,  an  illegal  voyage,  are 
preferred  to  the  claim  of  forfeiture  on  the 
part  of  the  government  The  St.  Jago  de 
Cuba,  9  Wheat.  409,  6:  122 

Sheppard  v.  Taylor,  5  Pet.  675,  8:  269 
Diatinffuished  In  Tbe  John  G.  Stevens,  170  U. 

S.  120,  42  L.  ed.  972,  18  Sup.  Ct.  Rep.  544 

— The  Mary  Anne.  1  Ware,   107,   Fed.   Cas. 

No.     0,19u — Brlggs     v.     A    Light-Boat     not 

named,  11  Allen,  182. 

Cited  In  The  Siren  (The  Siren  v.  United  States) 
7  Wall.  159,  19  L.  ed.  132— The  Distilled 
Spirits  (Harrington  v.  United  States)  11 
Wall.  368,  20  L.  ed.  171 — The  Patapsco  t. 
Boyce,  13  Wall.  335,  20  L.  ed.  698 — Moran 
V.  Sturges,  154  U.  S.  282.  38  L.  ed.  990. 
14  Sup.  Ct.  Rep.  1019— The  America.  IG 
Month.  L.  Rep.  278,  Fed.  Cas.  No.  288 — 
The  Celestlne.  1  Biss.  6.  Fed.  Cas.  No.  2,541 
The  Kate  Tremalne,  6  Ben.  65.  Fed.  Cas.  No. 
7,622— McKensle  v,  Oglethorpe.  Fed.  Cas. 
No.  8,857 — The  Mary  Ann,  Abb.  Adm.  273. 
Fed.  Cas.  No.  9,194 — The  Pathfinder.  4  W. 
N.  C.  628,  Fed.  Cas.  No.  10,797— The  Rod- 
ney, Blatchf.  ft  H,  232,  Fed.  Cas.  No.  11,903 
United  States  v.  The  Laurel,  Newberry.  Adm. 
273,  Fed.  Cas.  No.  15,569 — The  Velocity.  13 
Month.  Law  Rep.  68.  Fed.  Cas.  No.  16,911 — 
The  Ann,  6  Hughes,  298,  8  Fed.  928 — 
The  Jennie  Hayes,  37  Fed.  374 — The  Elex- 
ena,  53  Fed.  d65 — The  Haytian  Republic, 
66  Fed.  122 — The  Louis  Olsen,  74  Fed. 
246— Brlggs  v.  A  Light  Boat,  7  Allen.  297 
— Taylor  v.  Carryl,  24  Pa.  264. 

18.  Where  the  seamen  w«re  ignorant  of 
an^  illicit  trade,  and  the  seizure  of  the 
ship  and  their  imprisonment  were  estab- 
lished, the  seamen  are  entitled  to  their 
wages  from  the  time  of  leaving  the  United 
States  until  their  return;  and,  the  owners 
being  insolvent,  they  have  a  lien  on  the 
proceeds  of  the  ship  and  freight  in  the 
hands  of  an  assignee,  but  not  upon  the 
cargo.     Sheppard  v.  Taylor,  5   Pet.  675, 

8:269 
Cited  in  Canfleld  v.  Reed,  Fed.  Cas.  No.  2,381 
— McKenzle  v.  Oglethorpe,  Fed.  Cas.  No 
8,857 — Packard  ▼.  The  Louisa,  2  Woodb.  ft 
M.  60,  Fed.  Cas.  No.  10,662— Skolflekl  v. 
Potter.  2  Ware.  403,  Fed.  Cas.  No.  12,925— 
Whitney  v.  Tlbbol,  35  C.  C.  A.  546,  93  Fed 
687. 

19.  Freight  is  the  natural  fund  out  of 
which  seamen's  wages  are  contemplated  to 
be  paid.     Sheppard  v.  Taylor,  5  Pet.  675 

8:269 
Cited  In  Brown  v.  Lull,  2  Sumn.  448,  Fed.  Cas 
No.  2.018— The  Eollan,  1  Blss.  322.  Fed. 
Cas.  No.  4,504 — Henop  ▼.  Tucker.  2  Paine. 
161.  Fed.  Cas.  No.  6.36S— Pitman  v.  Hooper 
3  Sumn.  58,  Fed.  Cas.  No.  11.185 — IMtman 
V.  Hooper,  3  Sumn.  69,  Fed.  Cas.  No.  11, 1^5 
— The  Sailor  Prince.  1  Ben.  236,  Fed.  Cas. 
No.  12,218— The  Marion.  79  Fed.  106. 

20.  Seamen  who  shipped  from  Philadrl- 
phia  for  a  voyage  to  Havana.  Cadiz,  and 
Philadelphia,  on  a  vessel  which  was  de- 
tained by  an  embargo  at  Havana,  em- 
ployed on  a  military  expedition  to  Xew 
Providence,  thereafter  sailing  for  Philadel- 
phia, and  being  captured  en  routey  are  en- 
titled to  wages  up  to  the  time  of  the  con- 
clusion of  the  vessel's  employment  on  the 
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militarv  expedition.    Marshall  ▼.  Montgom- 
€IT,  2  Dall.  170,  1 :  335 

21.  [If  a  new  voyage  be  undertaken  pend- 
ing interruption  of  an  uncompleted  one, 
upon  ending  the  new  voyage  wages  are  due 
the  seamen,  although  the  vessel  is  cap- 
tured before  completing  the  original  voy- 
age. Marshall  y.  Montgomery  (Pa.  Sup. 
Ct.)  2  Dall.  170,  1:335] 

22.  Congress  was  not  without  power  to 
provide  by  the  act  of  December  21,  1898, 
%  24,  that  the  provisions  of  that  section, 
making  it  a  misdemeanor  to  pay  any  sea- 
man wages  in  advance,  and  declaring  that 
such  payment  shall  not  absolve  the  vessel 
or  its  master  or  owner  from  full  payment  of 
wages  actually  earned,  should  extend  to  sea- 
men shipping  in  an  American  port  on  a  for- 
eign vessel  engaged  in  interstate  commerce. 
Patterson  t.  The  Eudora,  190  U.  S.  169.  23 
Sup.  Ct  Rep.  821,  47:  1002 

23.  Seamen  shipping  in  an  American  port 
on  a  foreign  vessel  engaged  in  foreign  com- 
merce are  within  the  protection  of  the  act 
of  December  21,  1898  (30  SUt.  at  L.  755, 
763,  chap.  28,  U.  S.  Comp.  Stat.  1901,  pp. 
3071,  3080),  §  24,  making  it  a  misdemeanor 
to  pay  any  seaman  wages  in  advance,  and 
providing  that  advance  payment  shall  not 
absolve  the  vessel  or  its  master  or  owner 
from  full  payment  of  wages  actually  earned, 
which  provisions  are  expressly  declared  ap- 
plicable "as  well  to  foreign  vessels  as  to 
vessels  of  the  United  States,"  although  such 
act  is  entitled  "An  Act  to  Amend  the  Laws 
Relating  to  American  Seamen."  Patterson 
V.  The  Eudora,  190  U.  S.  169,  23  Sup,  Ct. 
Rep.  821,  47:  1002 
Cited  In  Kenney  v.  Blake,  60  C.  C.  A.  364,  125 

Fed.  674 — The  Alnwlwck,  132  Fed.  121— 
The  Neck.  138  Fed.  146 — ^The  pound  Brook, 
146  Fed.  162. 

Editorial  note. 

[Recovery  of  future  wages  after  wrong- 
ful discharge.    6  L.R.A.(N.S.)  456.] 


SEA-PAY. 

Of  Naval  Officers,  see  Army  and  Navy,  63- 
72,  73,  79,  83. 


SEA  PERHi. 

Limitation  against  Liability,  see  Shipping, 
252-261. 


SEA  RATIONS. 

To  Officers  of  Navy,  see  Army  and  Navy, 
144. 
U.  8.  Dig.— 326 


SEAliCII  AND   SEIZURE. 

Use  in  Evidence  of  Letter  Obtained  by  Un- 
lawful Search,  see  Appeal  and  Error, 
4614. 

Right  of  Neutral  to  Escape,  see  Neutrality, 
4. 

Right  to  Approach  and  Search  Vessel,  see 
Prize  and  Capture,  I.  b. 

Application  of  Provision  as  to,  to  Chinese 
Exclusion   Proceeding,  see  Aliens,  156. 

Seizures  for  Violation  of  Customs  Laws,  see 
Duties,  XII.  c. 

Seizures  for  Violation  of  Internal  Revenue 
Laws,  see  Internal  Revenue,  VI.  b. 

Presumptions  and  Burden  of  Proof,  see  Evi- 
dence, 852-860. 

Admissibility  of  Documentary  Evidence 
Wrongfully  Obtained  by,  see  Evidence, 
1831. 

Evidence  in  Mitigation  of  Damages  in  Ac- 
tion Against  Officers  Making  Seizure, 
see  Evidence,  2240. 

Variance  Between  Pleadings  and  Proof,  see 
Evidence,  2731. 

Examination  of  Letters  as,  see  Postoffice, 
62. 

See  also  Constitutional  Law,  436. 

1.  Article  4  of  Amendments  to  Federal 
Constitution  was  adopted  to  restrict  and 
limit  the  power  of  the  United  States  during 
maintenance  of  martial  law.  Luther  v.  Bor< 
den,  7  How.  1,  12:  581 
Cited    in    Territory    v.    Stroud,    6    Okla.    110, 

50  Pac.  265. 

What  is  a  search  or  seizure. 

2.  Designating  a  summary  process  for  col- 
lecting an  amount  due  the  government  from 
a  delinquent  collector  of  revenue  a  '^distress 
warrant,"  which,  in  cases  of  search  or  seiz- 
ure, under  the  4th  Amendment  to  the  Con- 
stitution, cannot  issue  without  an  oath  of 
affirmation,  does  not  render  the  process  void. 
Den  ex  dem.  Murray  v.  Hoboken  Land  ft 
Improv.  Co.  18  How.  272,  15:  372 
Cited  In  Blanchard  v.  Detroit  L.  &  L.  M.   R. 

Co.  31  Mich.  49,  18  Am.  Rep.  142. 

3.  A  search  or  seizure,  or  what  is  equiva- 
lent thereto,  a  compulsory  production  of  a 
person's  private  papers,  to  be  used  against 
him  in  a  proceeding  to  forfeit  his  property 
for  alleged  fraud  against  the  revenue  laws, 
is  an  unreasonable  search  and  seizure,  with- 
in the  meaning  of  the  4th  Amendment  to 
the  Federal  Constitution.  Boyd  v.  United 
States,  116  U.  S.  616,  6  Sup.  Ct.  Rep.  524, 

29:  746 

Diatint/uinhed   in   State  v.   Atkinson,   40   S.    C. 

372,    42    Am.    St.   Uep.    877,    18    S.    E.    1021 

— State  V.  Edwards.  51  W.  Va.  230,  59  L.R. 

A.  470,  41  S.  E.  429. 

Cited  In  United  States  v.  Denlcke,  .'i5  Fed.  410 
— Ryder  v.  Bnteman,  93  Fed.  33 — Ex  parte 
Hurn,  92  Ala.  110,  13  L.R. A.  124.  25  Am.  St. 
Rep.  23.  9  So.  515 — Mutual  Commlsulon  & 
Stock  Co.  V.  Moore,  13  A  pp.  D.  C.  80  — 
I^njcdon  V.  People.  133  III.  J97.  21  X.  K. 
874— GIndrnt  v.  People,  138  III.  107,  27 
N.  E.  10S5— SIcbert  v.  People,  143  III.  5R2, 
32  N.  E.  431  -B him  v.  State.  04  Md.  382, 
56  L.R. A.  32B.  51  Atl.  2C— Newberry  v. 
Carpenter,    107    Mich.    572,    31    L.R.A.    165, 
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61  Am.  St.  Rep.  346,  69  N.  W.  530 — State  t. 
Clancy,  20  Mont.  501,  52  Pac.  267 — State, 
Farrow,  Prosecutor,  v.  Springer,  57  N.  J.  L. 
354,  31  Atl.  215 — State  v.  Slamon,  73  Vt. 
214,  87  Am.  St,  Rep.  711.  50  Atl.  1097— 
Woods  V.  Cottrell,  55  W.  Va.  481,  65  L.R.A. 
618.  104  Am.  St.  Rep.  1004,  47  S.  B.  275 
— State  ex  rel.  Milwaukee  v.  Newman,  96 
Wis.  267,  71  N.  W.  438. 

4.  The  meaning  of  the  term  "unreasonable 
searches  and  seizures"  was  determined  by 
reference  to  the  contemporary  history  of  the 
controversies  on  the  subject.  Boyd  v.  Unit- 
ed States,  116  U.  S.  616,  6  Sup.  Ct.  Rep. 
624,  29:  746 
Cited  in  United  States  ▼.  Wonj?  Kim  Ark,  160 

U.  S.  654,  42  L.  ed.  803,  18  Sup.  Ct.  Rep. 
450— Schick  V.  United  States,  195  U.  8. 
69,  49  L.  ed.  102,  24  Sup.  Ct.  Rep.  826— 
Kepner  v.  United  States,  195  U.  S.  126, 
49  L.  ed.  123,  24  Sup.  Ct.  Rep.  797. 

5.  Asking  a  broker  engaged  in  buying  and 
selling  sugar  stocks  whether  his  firm  was 
employed  by  any  senator  to  buy  or  sell  any 
of  that  stock  whose  market  price  might  be 
airected  by  the  Senate's  action  is  not  an  un- 
reasonable search  into  the  private  affairs  of 
the  witness,  when  the  investigation  is  be- 
ing made  by  a  committee  of  the  United 
States  Senate  because  of  charges  that  some 
of  the  senators  had  been  corruptly  influ- 
enced in  the  consideration  of  legislation 
which  would  afTect  the  value  of  such  stocks. 
Re  Chapman,  166  U.  S.  661,  17  Sup.  Ct. 
Rep,  677,  41:1154 
Cited  in  Co-Operative  Bldg.  &  L.  Asso.  t.  State, 

156  Ind.  468,  60  N.  E.  146. 

Search  or  seizure  to  compel  self-crim- 
ination. 

See  also  supra,  3,  5. 

6.  Both  the  4th  and  6th  Constitutional 
Amendments  relate  to  the  personal  securi- 
ty of  the  citizen.  They  nearly  run  into,  and 
mutually  throw  light  upon,  each  other. 
When  the  object  of  a  search  and  seizure  of 
his  private  papers  is  to  compel  a  man  to  be 
a  witness  against  himself,  within  the  mean- 
ing of  the  6  th  Amendment,  it  is  an  "unrea- 
sonable search  and  seizure"  within  the  4th 
Amendment.  Constitutional  provisions  for 
the  security  of  person  and  property  should 
be  liberally  construed.  Boyd  v.  United 
States,  116  U.  S.  616,  6  Sup.  Ct.  Rep.  624, 

29:  746 
Cited  in  Bram  y.  United  States,  168  U.  B. 
543,  42  L.  ed.  574,  18  Sap.  Ct.  Rep.  183— 
Interstate  Commerce  Commission  v.  Baird, 
104  U.  S.  45,  48  L.  ed.  869,  24  Sup.  Ct. 
Rep.  563. 

7.  Both  the  4th  and  6th  Amendments  to 
the  Federal  Constitution  are  violated  by  the 
act  of  June  22,  1874,  §  6,  authorizing  the 
Federal  courts,  on  a  motion  of  the  govern- 
ment's attorney,  to  require  the  defendant  or 
claimant  to  produce  in  court  his  private 
books,  invoices,  and  papers  in  suits  for  pen- 
alties or  to  establish  a  forfeiture,  where 
nonproduction  is  made  a  confession  of  the 
allegations  which  it  is  pretended  they  will 
prove.  Boyd  ▼.  United  States,  116  U.  S. 
616,  6  Sup.  Ct.  Rep.  624,  2d:  746 

8.  For  the  purpose  of  determining  wheth- 


er a  statute  authorizes  a  search  or  seizure 
forbidden  by  U.  S.  Const.,  4th  Amend.,  its 
provision  that  the  refusal  to  produce  books 
and  papers  shall  be  regarded  as  a  confession 
of  the  allegations  which  it  is  averred  they 
will  prove  will  be  treated  as  equivalent  to 
compulsory  production,  Boyd  v.  United 
States,  116  U.  S.  616,    6up.  Ct.  Rep.  524, 

.  29:74$ 

9  The  seizure  or  compulsory  production 
of  a  man's  private  papers,  to  be  used  in  a 
proceeding  to  forfeit  his  goods  for  an  offense 
against  the  laws,  is  equivalent  to  compelling 
him  to  be  a  witness  against  himself.  Boyd 
▼.  United  States,  116  U.  S.  616,  6  Sup.  CU 
Rep.  624,  29:  746 

Distinffui*hed  in  United  States  v.  Price,  96  Fed. 

061 — ^Levy  v.  Superior  Court,  105  Cat.  608, 

29    L.R.A.    818,    38    Pac.    965— Williams    ▼. 

State.    100    Ga.    518,    39   L.R.A.   271,    28   S. 

E.  624 — State  y.  Van  Tassel,  103  Iowa,  15, 

72   N.   W.   497 — State  v.   O'Connor,   3   Kan. 

App.   598,   43   Pac.   859 — State  ▼.   Pomeroy, 

130    Mo.    498,    32    S.    W.    1002— People    v. 

Coombs,   36  App.   Div.   293,  55  N.  Y.   Supp. 

276. 

Cited  In  Counselman  y.  Hitchcock,  142  U.  8. 
580,  35  L.  ed.  1120,  3  Inters.  Com.  Rep.  826, 
12  Sup.  Ct.  Rep.  195— Tucker  v.  United 
States,  151  U.  S.  169,  38  L.  ed.  •114,  14 
Sup.  Ct.  Rep.  299 — Interstate  Commerce  Com- 
mission V.  Brimson,  154  U.  S.  479,  38  L. 
ed.  1058,  4  Inters.  Com.  Rep.  556,  14  Sup. 
Ct.  Rep.  1125 — United  States  v.  Zacker, 
161  U.  S.  480,  40  L.  ed.  779,  16  Sap.  Ct. 
Rep.  641 — Brown  t.  Walker,  161  U.  8. 
615,  40  L.  ed.  827,  16  Sup.  Ct.  Rep.  644 — 
Levy  V.  Superior  Court,  167  U.  8.  177,  42 
L.  ed.  126,  17  Sup.  Ct.  Rep.  769 — Fair- 
bank  y.  United  States,  181  U.  S.  301.  45  L. 
ed.  870,  21  Sup.  Ct.  Rep.  648— Mallctt  y. 
North  Carolina,  181  U.  S.  600,  45  L.  ed. 
1021,  21  Sup.  Ct.  Rep.  730— Re  Pacific  Rail- 
way Commission,  32  Fed.  250 — Re  Counsel- 
man,  3  Inters.  Com.  Rep.  382,  44  Fed.  270 
— ^Potter  y.  Beat,  49  Fed.  795 — United  States 
y.  National  Lead  Co.  75  Fed.  97 — Hoover 
y.  McCliesney,  81  Fed.  482— United  SUtes 
y.  Bell,  81  Fed.  836 — United  States  y.  Wong 
Quong  Wong,  94  Fed.  833 — United  States  y. 
Two  Barrels  of  Whisky,  87  C.  C.  A.  521. 
96  Fed.  482 — Re  Comingove,  96  Fed.  562 
— Newgold  y.  American  Electrical  Novelty 
&  Mfg.  Co.  108  Fed.  343 — McKnight  v. 
United  SUtes,  54  C.  C.  A.  365,  115  Fed. 
979 — Re  Hess,  134  Fed.  Ill — Chastang  v. 
State,  83  Ala.  30,  3  So.  304 — Cooper  v. 
SUte,  86  Ala.  611,  4  L.R.A.  767,  11  Am. 
St.  Rep.  84,  6  So.  110 — Starchman  v.  State, 
62  Ark.  540,  36  S.  W.  040— Ex  parte  Gould, 
99  Cal.  362,  21  L.R.A.  752,  37  Am.  St.  Rep. 
57,  33  Pac.  1112— Thurston  v.  Clark,  107 
Cal.  289,  40  Pac.  435 — State  v.  Griswold. 
67  Conn.  306,  33  L.R.A.  229,  84  Atl.  1046 
— State  McClory  v.  Donovan,  10  N.  D.  208, 
86  N.  W.  709— Spies  v.  People,  122  111.  232, 
3  Am.  St.  Rep.  320,  12  N.  E.  865 — Lester  v. 
People,  150  111.  421,  41  Am.  St.  Rep.  375. 
23  N.  E.  387 — People  v.  Western  Mfrs'  Mat. 
Ins.  Co.  40  111.  App.  429 — State  v.  Boomer, 
103  Iowa,  114,  72  N.  W.  424 — SUte  v. 
Height,  117  Iowa,  661,  59  L.R.A.  442,  94 
Am.  St.  Rep.  323,  91  N.  W.  935— Blum  v. 
State,  94  Md.  384.  56  L.R.A.  326,  51  Atl. 
26 — People  v.  Lauder,  82  Mich.  125.  40  N. 
W.  956 — State  v.  Davis,  108  Mo.  669.  32 
Am.  St.  Rep.  640,  18  S.  W.  894 — SUte  ex 
rel.  Atty.  Gen.  v.  Simmons  Hardware  Co.  109 
Mo.  127,  15  L.R.A.  678.  18  S.  W.  1125 — 
St  Joseph  y.  Levin,  128  Mo.  693,  49  An. 
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St.  Bep.  577,  31  S.  W.  101— Re  Green,  86 
Mo.  App.  221— People  v.  Spiegel,  143  N. 
Y.  113,  38  N.  E.  284— Re  Davles,  168  N.  Y. 
112,  56  L.R.A.  864.  61  N.  E.  118— People 
er  rel.  Morse  ▼.  Nnssbaum,  55  App.  Dlv.  255, 
67  N.  Y.  Supp.  492— People  v.  Sharp,  45 
Hun,  486— Mallett  t.  State,  128  N.  C.  630, 
181  U.  S.  600.  45  U  ed.  1021,  21  Sop.  Ct. 
Rep.  730 — Hamburger  Co.  t.  Friedman,  20 
Pa,  Co.  Ct,  3,  15  Lane.  L.  Rep.  38,  28  Plttsb. 
L.  J.  N.  8.  138,  6  Pa.  Dist.  R.  695 — Phil- 
adelphia y.  West  Philadelphia  Pass.  R.  Co. 
18  W.  N.  C.  454,  43  Phlla.  Leg.  Int.  446, 
18  Phlla.  425 — Er  parte  Wilson,  39  Tex. 
Crim.  Rep.  638,  47  S.  W.  906. 

10.  It  does  not  require  actual  entry  upon 
premUes,  and  search  for  and  seizure  of  pa- 
pers, to  constitute  an  unreasonable  search 
and  seizure  within  the  meaning  of  the  4  th 
Amendment.  A  compulsory  production  oi 
a  party's  books  and,  papers,  to  be  used 
against  himself  or  his  property  in  a  crimi- 
nal or  penal  proceeding,  or  for  a  forfeiture, 
is  within  the  spirit  and  meaning  of  the 
Amendment.  Boyd  v.  United  States,  116  U. 
8.  616,  6  Sup.  Ct.  Rep.  524,  29:  746 

11.  A  corporation  charged  with  a  violation 
of  the  anti-trust  act  of  July  2,  1890  (26 
Stat,  at  L.  209,  chap.  647,  U.  S.  Comp.  Stat. 
1901,  p.  3200),  is  entitled  to  immunity  un- 
der U.  S.  Const.,  4th  Amend.,  from  such 
an  unreasonable  search  and  seizure  as  the 
compulsory  production  before  a  grand  jury, 
under  a  subpoena  duces  tecum ,  of  all  under- 
standings, contracts,  or  correspondence  be- 
tween such  corporation  and  six  other  com- 
panies, together  with  all  reports  and  ac- 
counts rendered  by  such  companies  from  the 
date  of  the  organization  of  the  corporation, 
as  well  as  all  letters  received  by  that  cor- 
poration since  its  organization,  from  more 
than  one  dozen  different  companies,  situ- 
ated in  seven  different  states.  Hale  v. 
Henkel,  201  U.  S.  43,  26  Sup.  Ct.  Kep.  370, 

50:  652 

12.  The  protection  against  unreasonable 
searches  and  -seizures  afforded  by  U.  S. 
Const.,  4th  Amend.,  cannot  ordinarily  be  in- 
voked to  justify  the  refusal  of  an  officer 
of  a  corporation  to  produce  its  books  and 
papers  in  obedience  to  a  subpcena  duces 
tecum,  issued  in  aid  of  an  investigation  by 
a  grand  jury  of  an  alleged  violation  of  the 
anti-trust  act  of  July  2,  1890  (26  Stat,  at 
L.  209.  chap.  647,  XL  S.  Comp.  SUt.  1901, 
p.  3200),  bv  such  corporation.  Hale  v.  Hen- 
kel,  201  U.'S.  43,  26  Sup.  Ct.  Rep.  370, 

50:652 
Cited  In  McAtlster  v.  Henkel,  201  U.  S.  90, 
50  L.  ed.  672,  26  Sap.  Ct.  Rep.  385 — Nelson 
V.  United  States,  201  U.  S.  116,  50  L.  ed.  686, 
26  Sop.  Ct.  Rep.  358 — United  States  v.  Ar- 
mour k  Co.  142  Fed.  817 — Grunberg  v.  Unit- 
ed SUtes,  76  C.  C.  A.  57,  145  Fed.  87— 
United  States  v.  Collins,  146  Fed.  556 — 
United  States  v.  Terminal  R.  Asso.  148  Fed. 
488. 

13.  The  compulsory  production  of  docu- 
mentary evidence  in  a  proceeding  before  the 
Interstate  Commerce  Commission  on  a  com* 
plaint  alleging  violations  by  railroad  com- 
panies of  the  act  of  February  4,  1887  (24 
SUt.  at  L.  379,  chap.  104,  U.  S.  Comp.  Stat 


1901,  p.  3154),  to  regulate  commerce,  does 
not  infringe  the  immunity  from  unreason- 
able searches  and  seizures  guaranteed  by  the 
5th  Amendment  to  the  Federal  Constitution, 
since  that  act,  as  amended  by  the  act  of 
February  11,  1893  (27  Stat,  at  L.  443,  chap. 
83,  U.  S.  Comp.  Stat,  1901,  p.  3173),  ex- 
pressly extends  immunity  from  prosecution 
or  forfeiture  of  estate  because  of  testimony 
given  in  pursuance  of  the  requirements  of 
the  law.  Interstate  Commerce  Commission 
V.  Baird,  194  U.  S.  25,  24  Sup.  Ct.  Rep. 
563,  48: 860 

Cited  In  Hale  v.  Henkel,  201  U.  S.  73,  50 
L.  ed.  665,  26  Sup.  Ct.  Rep.  370 — Schlem- 
mer  v.  Buffalo,  R.  &  P.  R.  Co.  205  U.  S.  10, 
51  L.  ed.  686,  27  Sup.  Ct.  Rep.  407. 

14.  The  self-incrimination  of  an  accused 
is  not  effected  by  the  introduction  in  evi- 
dence against  him  of  certain  private  papers 
found  in  the  execution  of  a  search  warrant, 
where  he  did  not  take  the  witness  stand  in 
his  own  behalf,  as  was  his  privilege,  and  was 
not  compelled  to  testify  concerning  the 
papers,  or  make  any  admission  about  them. 
Adams  v.  New  York,  192  U.  S.  585,  24  Sup. 
Ct.  Rep.  372,  48:  575 

Cited  in  Interstate  Commerce  Commission  v. 
Baird,  194  U.  S.  46,  48  L.  ed.  869,  24  Sup. 
Ct  Rep.  563— Hale  v.  Henkel,  201  U.  S.  72, 
50  L.  ed.  664,  26  Sup.  Ct.  Rep.  370 — Petti- 
bone  V.  Nichols,  203  U.  S.  213,  51  L.  ed. 
157,  27  Sup.  Ct.  Rep.  Ill — ^Lawrence  v.  State, 
103  Md.  35,  63  Atl.  96 — State  v.  Krinskl, 
78  Vt.  165,  62  Atl.  37. 


SEARCH  WARRANT. 

Use  in  Evidence  of  Papers  Found  in  Exe- 
cution of,  see  Search  and  Seizure,  14. 


♦  •» 


SEASON. 

Judicial    Notice    of    Yachting   Season,    see 
Evidence,  143. 


SEAT. 


In  Stock  Exchange,  see  Exchanges,  2,  3. 


SEAWORTHINESS. 

Conclusiveness  of  Finding  as  to,  see  Ap- 
peal and  Error,  4955-4957. 

Measure  of  Damages  for  Breach  of,  see  Dam- 
ages, 142. 

Representations  as  to,  in  Insurance  Policy, 
see  Insurance,  246-258. 

Of  Vessel,  Generally,  see  Shipping,  IV.  b. 


SECEDED  STATES. 

In  Greneral,  see  States,  X. 
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8ISCESSION. 

Judicial  Notice  as  to,  see  Evidence,  83. 

Validity  of  Judgment  Rendered  after  Pass- 
age of  Ordinance  of,  see  Judgment,  141. 

By  Portion  of  Religious  Society,  see  Re- 
ligious  Societies,  29. 


SECOND  APPEAIj. 

See  Appeal  and  Error,  IV.  o;  IX.  o. 


♦  •» 


SECONDARY  EVIDENCE. 

See  Evidence,  III. 


SECOND  DEATH  WARRANT. 

Due  Process  in  Issuance  of,  see  Constitu- 
tional Law,  807 


SECOND  OFFENSE. 

Punishment  of,  see  Constitutional  Law,  399, 
400;  Criminal  Law,  190,  191. 


SECOND  TRIAIi. 

In  Ejectment,  see  Ejectment,  IX. 


SECRETARY  OF  AGRICULTURE. 

Quarantine    Regulations    Promulgated    by, 
see  Commerce,  523. 


♦  •» 


SECRETARY  OF  INTERIOR. 

See  Executive  Departments,  II.  d. 


SECRETARY  OF  liEGATION. 

Privileges  of,  see  Diplomatic  and  Consular 
Omcers,  23. 


♦  •» 


SECRETARY  OF  NAVY. 

See  Executive  Departments,  II.  c. 


♦  •» 


SECRETARY  OF  STATE. 

Power   to   Distribute   Awards,   see   Claims, 

208. 


Duty  as  to  Award  on  International  Claim, 

Pending   Suspension  by   President,  see 

Claims,  249. 
Mandamus  to,  see  Mandamus,  108,  122,  146. 
Power  to  Accept  Surrender  of,  and  Cancel 

Letters  Patent,  see  Patents,  603. 
President's  Power  to  Authorize  Omission  ol 

Duty  by,  see  President,  2. 


SECRETARY  OF  THE  TREASURY. 

See  Executive  Departments,  II.  a. 


SECRETARY  OF  WAR. 

See  Executive  Departments,  II.  b. 


♦  •» 


SECRET  PARTNERSHIP. 


What  Constitutes,  see  Partnership^  VIIL 


SECRETS. 

Validity  of  Contract  Relating  to  Compound 
Involving,  see  Contracts,  446,  447. 

Where  one  has  and  transfers  property  in 
the  secret  process  of  manufacturing  an  arti- 
cle he  has  discovered,  he  and  his  grantees 
can  claim  relief  as  against  breaches  of  trust 
in  respect  to  it.  Fowle  v.  Park,  131  U.  S. 
88,  9  Sup.  Ct.  Rep.  658,  33:  67 

DMinffuished  In  Garst  y.   Hall,  &  L.    Co.   179 

Mass.  691,  65  L.R.A.  638,  61  N.  E.  219. 

Cited  in  National  Phonograph  Co.  t.  Schlegel, 
64  C.  C.  A.  696,  128  Fed.  735. 

Editorial  notes. 

[Property  in.     13  L.R.A.  652. 
Protection  of  trade  secrets.    12  L.R^(N. 
S.)   102.] 


SECRET  SERVICE. 

Impropriety  of  Maintaining  Action  on  Con- 
tract for  Secret  Service,  see  United 
States,  338. 

The  President  has  authority,  in  time  of 
war,  to  employ  secret  agents  for  the  pur- 
pose of  obtaining  information  respecting 
the  movements  and  resources  of  the  enemy, 
and  may  direct  that  payment  for  such  serv- 
ices be  made  out  of  the  contingent  fund  un- 
der his  control.  Totten  v.  United  States. 
92  U.  S.  105,  23:  605 

Cited  in  Allen  v.  United  States,  27  Ct.  CL  9a 
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Piirc]iaser*8  Means  as  Evidence  of,  see  Evi- 
dence, 2206. 


-•?•-•» 


SECnONAIi  lilNES. 

Residence  of  Pre-emptor  Located  Upon  Line, 
see  Public  Lands,  762,  763. 


SECTION  BOSS. 

Mm  Fellow  Servant,  see  Master  and  Servant, 
136, 138,  140. 


SECURED  DEBTS. 

Distribution  in  Bankruptcy,  see  Bankrupt- 
cy, X.  c,  2. 


SECURITY. 

On  Appeal,  see  Appeal  and  Error,  IV.  i: 

XL 
For  Costs,  see  Costs  and  Fees,  1.  g. 


SEEDS. 

Duty  on  Garden  Seeds,  see  Duties,  191-193. 


SEIZIN. 

Necessity  of,   to  Conveyance  of  Land,  see 

Champerty  and  Maintenance,  III. 
Covenant  of,  see  Covenant,  6-9,  17,  24,  34. 
In  Case  of  Tenancy  by  Curtesy,  see  Curtesy, 

3,  5. 
Necessity  of,   to   Support  Inheritance,  see 

Descent  and  Distribution,  8. 
Estoppel  to  Deny,  see  Estoppel,  15,  51. 
Parol  Evidence  of  Prior  Claims  in  Action  on 

Covenant  of,  see  Evidence,  2624. 
Possession  Given  by  Will  to  Executor,  see 

Executors  and  Administrators,  97,  98. 
Avennents  as  to,  see  Pleading,  466,  466a, 

467. 
By  Grant  of  Public  Lands,  see  Public  Lands, 

1186,  1198. 
Necessity  and    Sufficiency   of,   to   Maintain 

Writ  of  Right,  see  Writ  of  Right. 
See  also  Adverse  Possession ;  Real  Property, 

L  a,  1;  32. 


♦  •» 


SEIZURE. 

Iw  Violation  of  Nonintercourse  Act,  see 
Embargo  and  Nonintercourse,  VIII. 

For  Forfeiture,  see  Action  or  Suit,  32,  33; 
Forfeitures  and  Penalties,  13,  14. 


For  Unconstitutional  Taxes;  Right  to  In- 
junction, see  Injunction,  147. 

For  Engaging  in  Slave  Trade,  see  Slaves, 
VI.  b. 

Admiralty  Jurisdiction  in  Case  of,  see  Ad- 
miralty, I.  f,  9. 

Of  the  Res  in  Admiralty,  see  Admiralty, 
III.  d. 

Of  Res  in  Attachment  Cases,  see  Attach- 
ment, 7,  8. 

Military  Officer's  Liability  for,  see  Army 
and  Navy,  170. 

Under  Bankruptcy  Act  of  1867,  see  Bank- 
ruptcy, 231,  232. 

Under  Confiscation  Act,  see  Confiscation 
and  Sequestration. 

In  Confiscation  Proceedings  as  Essential  to 
Jurisdiction,  see  Confiscation  and  se- 
questration, III.  f. 

Under  Federal  Laws  as  Ground  for  Federal 
Jurisdiction,  see   Courts,  V.  c,   2,  f. 

Federal  District  for  Trial,  see  Courts,  968. 

Jurisdiction  of  Proceedings  to  Distribute 
Proceeds,  see  Courts,  1069. 

Exclusiveness  of  Possession  Acquired  as 
against  Other  Courts,  see  Courts,  1553. 

Measure    of    Damages    for,    see    Damages, 

Exemplary  Damages  for  Unlawful  Seizure, 
see  Damages,  42,  43. 

Exception  of  Loss  by,  see  Insurance,  472, 
477. 

Of  American  Vessel  within  Jurisdiction  of 
Foreign  Power,  see  International  Law, 
33. 

Under  Attachment  as  Satisfaction  of  Judg- 
ment, see  Judgment,   1093. 

Effect  of  Seizure  to  Give  Jurisdiction,  see 
Judgment,  449,  450. 

Right  to  Jury  Trial  in  Cases  of,  see  Jury, 
28,  29,  35-40. 

Of  Land  on  Foreclosure,  see  Mortgage, 
391. 

Effect  on,  of  Setting  Aside  Foreclosure  Sale, 
see  Mortgage,  486. 

Sufficiency  of  Plea  Justifying,  see  Plead- 
ing, 734-736,  752-754. 

Of  Mail  Matter  under  "Fraud  Order,"  see 
Postoffice,  45-47. 

As  Prize,  see  Prize  and  Capture. 

Removal  of  Action  for  Wrongful  Seizure,  see 
Removal  of  Causes,  145. 

Right  to  Replevy  in  State  Court  Property 
Detained  under  Federal  Laws,  see  Re- 
plevin,   11. 

Effect  of  Expiration  of  Statute  on  Right 
to  Make,  see  Statutes,  682. 

Search  and  Seizure,  see  Search  and  Seizure. 


SELECTION. 

Of  Railroad  Lands  under  Grant,  see  Public 
Lands,  259-262. 


SELF-CRIMINATION. 


See  Crimination  of  Self. 
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SELF-DEFENSIi:. 

As    Defense    to    Criminal    Prosecution,    see 

Criminal   Law,  45. 
Commission  of  Homicide  in,  see  Homicide, 

in.  b. 

Instructions  as  to,  see  Trial,  720-727. 


♦  •» 


SEIiF-D£STRUCTIOX. 

Of  Insured,  see  Insurance,  XI.  d,  2. 

SEIiF-EXECUTING  PROVISIONS. 

Of  Constitution,  see  Constitutional  Law,  n. 
c 


SENTENCE. 

Of  Court -Martial,  see  Courts-Martial,  IL  h. 
Of   One   Convicted   of  Crime,   see  Criminal 
Law,  V. 


♦  •» 


SEPARABIiE  CONTROVERSY. 

Removal  of,  see  Removal  of  Causes,  IV.  c. 
Sufficiency  of  Showing  of,  in  Proceeding  to 

Remove  Cause,  see  Removal  of  Cauaes, 

317-321. 


♦  •» 


SEPARATE  ESTATE. 

Of  Married  Woman,  see  Husband  and  Wife, 

n.  e. 


SELF-GOVERNMENT. 

Power  of  Indian  Tribes,  see  Indians,  62. 
In  Territories,  see  Territories,  25. 


♦  •» 


SELF-INCRIMINATION. 


See  Crimination  of  Self. 


SELLING  AGREEMENTS. 

To    Evade    Interstate    Commerce   Act,    see 
Carriers,  292,  293. 


*•-•- 


SEMINARY. 

Theological  Seminary,  see  Theological  Sem- 
inary. 
See    also    Colleges. 

"Seminary"  used  in  a  general  way  to 
designate  institutions  for  the  promotion  of 
learning.  Dartmouth  College  v.  Woodward, 
4  Wheat.  518.  4:  629 

CUtd  in  Choearay  v.  New  York,  13  N.  Y.  229. 


SENATE. 

Prohibiting  Senator  from  Receiving  Com- 
pensation for  Services  before  Execu- 
tive  Departments,   see   Congress,   2-4. 

Judicial  Xotice  of  Election  and  Resignation 
of  Senators,  see  Evidence,  76. 

Power  to  Control  Meaning  of  Treaty  by 
Resolution,  see  Treaties,  43. 

Whether  Senator  and  Officer  "under  Govern- 
ment of  United  States,"  see  United 
States,  59. 

Power  Respecting  Impeachment,  see  United 
States,  77. 


SEPARATE  MAINTENANCE. 

Conclusiveness  of  Decree  for,  on  Question  of 
Wife's  Desertion,  see  Judgment,  276. 


♦  •» 


SEPARATE  PROPERTY. 

Of  Married  Woman,  see  Husband  and  Wife, 
IL  e;  IL  g,  2. 


SEPARATE  SCHOOLS. 

For  Negroes,  see  Civil  Rights,  37. 
Injunction  against  Denial  of  Equal  School 
Privileges,  see  Injunction,  228. 


♦  •» 


SEPARATE  TRIAL. 

Jurisdictional  Amount  on  Appeal  from  Re- 
fusal of,  see  Appeal  and  Error,  626. 

Right  of  Accused  to,  see  Criminal  Law.  102. 

In  Condemnation  Proceeding,  see  Eminent 
Domain,  89,  90. 


SEPARATION. 

Of  Powers  of  Government,  see  Constitu- 
tional Law,  III.  a. 

Between  Husband  and  Wife,  see  Divorce 
and  Separation. 

Of  Property  and  Interests  of  Married 
Woman,  see  Husband  and  Wife,.  131. 


SEPARATION  AGREEMENT. 

See  Divorce  and  Separation,  VL 
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SEQUESTRATION. 

To  Enforce  Mortgage  on  Vessel,  see  Ship- 
ping, 66. 
Writ  of,  see  Writ  of  Sequestration. 
See  also  Confiscation   and  Sequestration. 


SERGEANT  AT  ARMS. 

Liability  of,   for   False  Imprisonment,   see 
False  Imprisonment,  2 


SERVICE. 

Who  are  Persons  in  Service  in  Army  or 
Navy,  see  Army  and  Navy,  IT. 

Of  Writ  of  Error,  see  Appeal  and  Error, 
IV.  e,  5. 

Of  Citation  or  Notice  on  Appeal,  see  Ap- 
peal and  Error,  IV.  j,  2. 

Waiver  of,  by  Appearance,  see  Appearance, 

n. 

Conformity  of  Federal  to  State  Rules  of 
Practice  see  Courts,  1314-1316. 

Of  Copy  of  Charges  Against  Naval  Officer, 
see  Courts- Martial,  67. 

Necessity  of,  to  Support  Judgment,  see 
Judgment,  III.  c. 

Of  Copy  of  Decree  Pro  Confess,  see  Judg- 
ment, 59. 

Of  Writ  of  Mandamus,  see  Mandamus,  226. 

Duty  of  Marshal  to  be  Diligent,  see  Mar- 
shal, 5,  6. 

Of  Pleading,  see  Pleading,  I.  v. 

Of  Notice  Demanding  Rent,  see  Pleading, 
158. 

Of  Notice  of  Tax  Sale,  see  Taxes,  640. 

Of  Process,  see  Writ  and  Process,  HI. 

Under  the  practice  authorized  by  the 
Code  of  California,  where  the  agent  of  a 
foreign  corporation,  which  is  charged  with 
contempt,  wilfully  conceals  himself  to  avoid 
service  of  an  order  to  show  cause,  service 
may  be  made  upon  its  attorney  of  record. 
Eureka  I^ke  &  Y.  Canal  Co.  v.  Superior 
Court,  116  U.  S.  410,  6  Sup.  Ct,  Rep.  429, 

29:  671 
Cited  In  Christensen  Engineering  Co.  v.  West- 

InghouseAir  Brake  Co.  68  C.  C.  A.  480,  135 

Fed.  778. 


SERVICES. 

Construction  of  Contract  for,  see  Contracts, 
296-297. 


SESSIONS. 


Of  Courts  in  General,  see  Courts,  I.  i. 


SET-OFF  AND  COUNTERCLAIM. 

/.  In  General t  1'6. 
II,  Of  What  Demands,  7-60. 

a.  In  General,  7' 16a. 

b.  Recoupment f  17 -SS, 

e.  Mutuality  of  Claims,  2 6^38 , 

d.  As  Against   Transferee   or  As* 

signee,  39'43. 

e.  Against  DecedenVs  Estate,  44. 
/.  Effect  of  Insolvency,  4L6'59, 
g.  Unliquidated  Claims,  00-4. 

h.  Damage  for  Torts,  05-0. 

III,  Against  Judgment,  €7. 

IV,  Claim,  By  or  Against  Government, 

eS'llO. 

£f7ect  of,  on  Jurisdictional  Amount  on  Ap- 
peal,   see   Appeal    and    Error,    I.    f,    4, 

e  (2). 
Immunity   of   Negotiable    Instrument   from 

Set-Off,  see  Bills  and  Notes,  345. 
Defense  of,  in  Action  on  Note  or  Bill,  see 

Bills   and   Notes,   356,   357. 
Due   Process   in   Abrogating  Right   of,   see 

Constitutional  Law,  695. 
Impairment  of  Contract  Obligations  as  to, 

see    Constitutional    Law,    IV.    g,    4,    ♦, 

(6);    1322. 
State  Law  as  to,  as  Decisions   Controlling 

Federal  Courts,  see  Courts,  2100-2102. 
Admissibility  of  Evidence  under  Notice  of 

Setoff,  see  Evidence,  2665. 
Admissibility   of   Evidence   Under   Plea   of, 

see  Evidence,  2723-2725. 
Availability    of    Set-Off    to    Garnishee,    see 

Garnishment,  24-29. 
Interest  on,  see  Interest,  56. 
Against  Sublessee,  see  Landlord  and  Tenant, 

30. 
Right  to  Claim  under  Provisions  of  Lease, 

see  Landlord  and  Tenant,  31a. 
Plea  of,  see  Pleading,  VI. 
Sufficiency  of  Denial  of,  see  Pleading,  617. 


J.  In  General, 

1.  Reconvention,  as  the  term  is  used  in 
practice  in  Texas,  means  a  cross  demand; 
and  the  title  of  Counterclaim,  in  the  Re- 
vised Statutes  of  that  state,  is  descriptive 
of  such  cross  action,  which  is  more  extensive 
than  set-off  or  recoupment.  Pacific  Exp. 
Co.  V.  Malin,  132  U.  S.  531,  10  Sup.  Ct.  Rep. 
166,  33: 450 

2.  Right  of  set-off  did  not  exist  at  com- 
mon law,  and  is  everywhere  founded  upon 
statutory  regulations.  United  States  v. 
Tillou  (United  States  v.  Eckford)  6  Wall. 
484,  18:  920 
Cited  In  Wheeling  Bridge  &  Terminal   R.   Co. 

V.  Cochran,  15  C.  C.  A.  323.  25  U.  S.  App. 
306,  68  Fed.  14.^ — Re  Vhrlstensen,  3  N.  B. 
N.  Rep.  165,  101  Fed.  804— People  v.  Miles, 
56  Cal.  402 — Durant  v.  Murdock,  3  App. 
D.  C.  124. 

3.  The  rule  as  to  set-off,  in  questions 
arising  exclusively  under  the  laws  of  the 
United  States,  cannot  be  influenced  by  any 
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local  law  or  usage.  United  States  v.  Robe- 
son, 9  Pet.  319,  9:  142 
Cited  In  United  States  v.  Eckford  (United 
States  V.  Tillou)  6  Wall.  491,  18  L.  ed.  922— 
Watklns  v.  United  States,  9  Wall.  765,  19  L. 
ed.  822— Hall  v.  United  States,  91  U.  S.  562 
23    L.    ed.    447— Tillou    v.    United    States, 

2  Ct     CI.    589 — United    States    v.    Tillou, 

3  Ct.  CI.  458 — Schaumburg  v.  United  States, 
35  Phlla.  Leg.  Int.  29,  Fed.  Cas.  No.  12.442 
— ^Towne  v.  Smith,  1  Woodb.  &  M.  131,  Fed. 
Cas.  No.  14.115 — United  States  v.  Prentice, 
6  McLean,  67,  Fed.  Cas.  No.  16,083 — ^United 
States  V.  Warren,  12  Okla.  365,  71  Pac.  685 
— Schaumburg  v.  United  States,  13  Phila. 
467. 

4.  Under  the  Ohio  Code  a  counterclaim 
stands  on  the  same  footing,  and  is  to  be 
tested  by  the  same  rules,  as  if  it  were  an 
independent  action.  Higgins  v.  McCrea,  116 
U.  8.  671,  6  Sup.  Ct.  Rep.  667,  29:  764 

Editorial  notes. 

[In  replevin.     11  L.RJL.  2&7. 
On  mortgage  foreclosure.    21  L.R.A.  321. 
In  garnishment  of  executor.     47  L.R.A. 
348. 
In  bankruptcy  cases.     55  L.R.A.  33.] 

In  equity. 

Advances  to  Discharge  Liens  by  Per- 
son Claiming  Void  Preference,  see 
Bankruptcy,  345. 

As  Ground  for  Jurisdiction  of  Equity 
to  Enforce  Contract,  see  Equity, 
105. 

Injunction  against  Legal  Proceedings  in 
Aid  of  Set-Off,  see  Injunction,  61. 

Existence  of  Set -Off  and  Insolvency  of 
other  Party  as  Ground  to  Enjoin 
Action  at  Law,  see  Injunction,  80. 

See  also  infra,  59. 

5.  Set-off  is  enforced  in  equity  only  where 
there  are  mutual  debts  or  mutual  credits, 
or  where  there  exists  some  equitable  con- 
sideration or  agreement  between  the  parties 
which  would  render  it  unjust  not  to  allow  a 
set-off.    Gray  v.  RoUo,  18  Wall.  629, 

21 :  927 

6.  Courts  of  equity  do  not  act  upon  the 
subject  of  set-off  in  respect  to  distinct  and 
unconnected  debts,  unless  some  other  pe- 
culiar equity  has  intervened;  as  in  a  case 
where  a  mutual  credit  has  been  given  by 
each  upon  the  footing  of  the  debt  of  the 
other,  BO  that  a  just  presumption  arises 
that  the  one  is  understood  by  the  parties 
to  go  as  set-off  for  the  other.  Dade  v. 
Irwin,  2  How.  383,  1 1 :  308 
Cited  in  Vose  v.  Phllbrook,  3  Story,  346,  Fed. 

Cas.  No.  17,010 — Farmers'  Loan  &  T.  Co. 
V.  Northern  P.  R.  Co.  58  Fed.  266 — Perkins 
V.  Coleman,  51  Miss.  301 — Jackson  v.  Bell, 
31  N.  J.  Eq.  556 — Trotter  v.  Ilcckscher,  40 
N.  J.  Eq.  657,  4  Atl.  83— Guttendag  v.  Le- 
high Valley  Iron  Co.   14   Phlla.  642. 


II.  Of  What  Demands. 

a.  In  General. 

In  Action  by  Drawer  against  Drawee  of  Bill 
of  Exchange,  see  Bills  and  Notes,  254. 


Of  Right  to  Pay  Taxes  in  State  Coupona, 
see  Constitutional  Law,  1113,  1117. 

Off-setting  Benefits  in  Eminent  Domais 
Case,  see  Damages,  233b-233g. 

Of  Expense  of  Wife's  Living  Against  In- 
come under  Deed  of  Separation,  see 
Divorce  and  Separation,  25. 

Of  Claim  for  Losses  by  Fire  against  Notes 
for  Corporate  Stock,  see  Insurance,  16. 

Breach  of  Warranty  in  Action  for  Purchase 
Price,  see  Sale,  165. 

7.  Cross  demands  and  counterclaims^ 
whether  arising  out  of  the  same  or  wholly 
disconnected  transactions,  and  whether  liq- 
uidated or  unliquidated,  may  be  enforced 
by  way  of  set-off  whenever  the  circum- 
stances are  such  as  to  warrant  the  inter- 
ference of  eqtiity  to  prevent  wrong  and  in- 
justice. North  Chicago  Rolling  Mill  Co.  v. 
St.  Louis  Ore  &  Steel  Co.  162  U.  S.  596,  14 
Sup.  Ct.  Rep.  710,  38:  565 
Cited  In  United   States  Trust  Co.  v.   Western 

Contract  Co.  26  C.  C.  A.  486,  54  U.  S.  App. 
67,  81  Fed.  468 — Re  Meyer,  3  N.  B.  N.  Rep. 
439,  106  Fed.  831— Holton  v.  Davis,  47  C. 
C.  A.  258,  108  Fed.  149 — Williams  v.  Neely. 
69  L.R.A.  239,  67  C.  C.  A.  179,  134  Fed.  9 
— Fedarwisch  v,  Alsop,  18  App.  D.  C.  322 
— FitsB^erald   v.   Wiley,   22   App.    D.    C.   338- 

8.  While  a  garnishee  may  not,  after  serv- 
ice of  the  writ,  by  his  own  action  accoutre 
set-offs  or  counterclaim  against  the  princi- 
pal debtor  to  the  prejudice  of  the  attaching 
creditor,  he  may  properly  avail  himself  of 
all  claims  fairly  arising  out  of  contracts 
with  the  principal  debtor  which  were  in 
existence  when  the  attachment  was  com- 
menced, and  under  or  out  of  which  his  claim 
against  the  principal  debtor  arises.  North 
Chicago  Rolling  Mill  Co.  v.  St.  Louis  Ore 
&  Steel  Co.  152  U.  S.  696,  14  Sup.  Ct.  Rep. 
710,  38:  565 
Cited  In   Howe  v.   Hyer  Bros.  36  Fla.   10,    17 

So.  925 — II.  Stern,  Jr.  &  Bros.  Co.  v.  Wing, 
135  Mich.  332,  97  N.  W.  791— Wall  v.  Nor- 
folk &  W.  R.  Co.  52  W.  Va.  492,  64  L.R.A- 
507,  04  Am.  St.  Rep.  948,  44  S.  E.  294. 

9.  In  a  suit  for  goods  destroyed  by  fire 
through  defendant's  negligence,  a  counter- 
claim for  plaintiff's  negligence  causing  the 
fire  cannot  include  attorney's  fees  and  ex- 
penses in  defending  other  suits  brought 
against  defendant  by  third  parties  for  dam- 
ages sustained  from  such  fire.  Pacific  Exp. 
Co.  V.  Malin,  132  U.  S.  531,  10  Sup.  Ct. 
Rep.  166,  33:  450 

10.  A  claim  for  losses  by  fire,  due  from 
an  insurance  company,  cannot  be  set  off  by 
the  insured  against  notes  given  by  him  for 
capital  stock  of  the  same  company.  Scam- 
mon  V.  Kimball,  92  U.  S.  362,  23:  483 

11.  Defendants  cannot  set  up  items  of  a 
settled  and  balanced  account  as  a  set-off, 
without  showing  fraud  or  mistake  in  strik- 
ing such  balance.  Andrews  v.  Congar,  131 
U.  S.  clxxxiii.  Appx.  and,  26:  9a 

12.  A  vendee  is  not  entitled,  as  against 
the  penalty  for  nonperformance  of  the  con- 
tract of  sale,  to  set  off  a  payment  made  to 
the  vendor's  lessee   for  immediate   posaea- 
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sion,  or  expenses  incurred  for  repairs  which 
such  lessee  ought  to  have  made.  Cathcart 
V.  Robinson,  5  Pet.  264,  8:  120 

12a.  A  vendor,  in  an  action  by  the  vendee 
to  recover  back  purchase  money,  by  reason 
of  inability  to  convey  a  good  title  as  agreed, 
cannot  be  credited  as  a  set-off  with  the 
rent  of  the  land  during  the  vendee's  posses- 
Rion.  Ankenv  v.  Clark,  148  U.  S.  245,  13 
Sup.  Ct.  Rep.' 617,  37:  475 

13.  Where  the  owner  of  a  vessel  con- 
signed it  with  a  cargo  to  a  person  in  a 
German  port,  with  instructions  to  him  re- 
specting her  ulterior  destination  which 
showed  that,  on  failure  to  sell  the  vessel 
at  a  price  limited,  she  was  to  proceed  to  a 
Russian  port  and  there  take  in  a  cargo  of 
goods  for  the  United  States,  but  the  con- 
signee, on  failure  to  sell  the  vessel,  pur- 
chased, with  the  concurrence  of  the  master 
of  the  vessel,  a  return  cargo  in  the  German 
port,  partly  with  his  own  money  and  partly 
with  that  of  the  owner  of  the  vessel,  and, 
although  the  owner  objected  to  this  pur- 
chase, as  being  contrary  to  instructions,  he 
received  and  sold  the  goods,  he  is  not  en- 
titled, in  an  action  of  assumpsit  by  the 
consignee  for  the  advances  made  by  him,  to 
deduct  from  this  demand  the  possible  loss 
occasioned  by  the  consignee's  failure  to 
follow  instructions.  Willmks  v.  HoUings- 
worth,  6  Wheat.  240,  5:  251 

14.  Where  the  receiver  of  an  insolvent 
national  bank  pleads,  in  defense  to  an 
action  at  law  against  him,  a  claim  due  the 
bank  from  the  plaintiff  as  a  set-off,  as  per- 
mitted by  a  state  statute,  he  is  entitled 
only  to  a  reduction  of  the  amount  re- 
covered against  him  by  the  amount  of  such 
set-off.  Auten  v.  United  States  Nat.  Bank, 
174  U.  S.   125,   19   Sup.  Ct.  Rep.   628, 

43:920 

Cited  in  Hutchinson   v.   Le  Roy,   51  C.   C.   A. 

161,    11.3    Fed.    204 — ^Anglo-Amerlcan    Land, 

Mortg.  ft   Agency  Co.   v.   Lombard,  68  C.   C. 

A.  101,  132  Fed.  733. 

15.  One  half  the  rent  paid  to  a  receiver 
by  one  who  took  a  lease  from  him  rather 
chan  to  be  dispossessed,  but  who  is  subse- 
quently adjudged  to  be  the  owner  of  one 
half  the  estate,  may  be  set-off  against  the 
rent  thereafter  accruing  for  the  half  that 
is  subject  to  the  receiver.  Grant  v.  Buck- 
ner,  172  U.  S.  232,  19  Sup.  Ct.  Rep.  163, 

43:  430 

Editorial  notes. 

Of  improvements  against  mesne  profits. 

5:  547 

f  Against  holder  of  negotiable  paper  trans- 
ferred after  maturity.     46  L.R.A.  790. 

For  defective  work  in  action  for  local 
assessment.     56  L.RA..  922. 

Necessity  that  counterclaim,  when  based 
on  a  contract  arising  out  of  an  independent 
transaction,  be  such  as  to  qualifv  or  defeat 
the  plaintirs  claim.     12  L.R.A.(*N.S.)   126.] 

Usurious  Interest,  see  Usury,  132. 

16.  Usurious    interest    paid    a    national 


bank  on  renewing  notes  cannot  be  applied 
in  satisfaction  of  the  principal  of  the  (icbt, 
in  an  action  on  such  notes.  Driesbach  v. 
Second  Nat.  Bank,  104  U.  S.  52,  26:  65a 
Distinguished  in  Louisville  Trust  Co.  v.  Ken- 
tucky Nat.  Bank,  87  Fed.  146. 

Cited  In  Walsh  v.  Mayer,  111  U.  S.  37,  28 
L.  ed.  340,  4  Sup.  Ct.  Rep.  260 — Stephens 
v.  Monongahela  Nat.  Bank,  111  U.  S.  199. 
28  L.  ed.  400,  4  Sup.  Ct.  Rep.  336 — Carter 
v.  Cams!,  112  U.  S.  483,  28  L.  ed.  822,  5 
Sup.  Ct.  Rep.  281 — McBroom  v.  Scottish 
Mortg.  &  l4ind  Invest.  Co.  153  U.  S.  331. 
38  L.  ed.  734,  14  Sup.  Ct.  Rep.  852 — Brown 
V.  Marion  Nat.  Bank,  169  U.  S.  419«  42  L. 
ed.  802,  18  Sup.  Ct.  Rep.  390 — Haseltine  v. 
Central  Nat.  Bank,  183  U.  S.  136,  46  L. 
ed.  120,  22  Sup.  Ct.  Rep.  50 — Tucker  v. 
Alexandroff,  183  U.  S.  436.  46  L.  ed.  270, 
22  Sup.  Ct.  Rep.  195 — Danforth  v.  National 

■  State  Bank,  17  L.R.A.  625.  1  C.  C.  A.  71, 
3  U.  S.  App.  7,  48  Fed.  270— Cox  v.  Beck, 
88  Fed.  274 — Gunby  v.  Armstrong,  66  C. 
C.  A.  644,  133  Fed.  434— Slaughter  v.  First 
Nat.  Bank,  109  Ala.  161,  19  So.  430— First 
Nat.  Bank  v.  Denson,  115  Ala.  666.  22  So. 
518 — Burns  v.  Reeves,  127  Ala.  134,  28  So. 
554 — Matthews  v.  Paine,  47  Ark.  58,  14  S. 
W.  463 — Farmers'  Nat.  Gold  Bank  v.  Stover, 
60  Cal.  393 — Bates  v.  First  Nat.  Bank,  111 
Ga.  758,  36  S.  E.  949— Ellis  v.  liMrst  Nat. 
Bank,  11  111.  App.  278 — First  Nat.  Bank 
V.  Moore,  83  Iowa,  743.  48  N.  W.  1072— 
Rockwell  V.  Farmers  Nat.  Bank,  4  Colo. 
App.  563,  36  Pac.  905 — Kleindienst  v.  John- 
son, 7  Mackey,  368 — First  Nat.  Bank  v. 
Grimes,  49  Kan.  222,  30  Pac.  474 — Alves 
V.  Henderson  Nat.  Bank,  89  Ky.  130,  9  S. 
W.  504 — Marlon  Nat.  Bank  v.  Thompson, 
101  Ky.  284,  40  S.  W.  903— Citizens'  Nat. 
Bank  v.  Forman  (Citizens  Nat.  Bank  v. 
Gentry)  111  Ky.  223,  56  L.R.A.  694,  63  S. 
W.  454,  757 — Central  Nat.  Bank  v.  Hasel- 
tine, 155  Mo.  64,  85  Am.  St.  Rep.  531,  55 
S.  W.  1015 — Haseltine  v.  Central  Nat.  Bank, 
155  Mo.  74,  56  S.  W.  895— Bollong  v. 
Schuyler  Nat.  Bank,  26  Neb.  286,  3  L.R.A. 
144,  18  Am.  St.  Rep.  781,  41  N.  W.  990 
— ^Norfolk  Nat.  Bank  v.  Schwenk,  46  Neb. 
388,  64  N.  W.  1073— Carpenter  v.  National 
Bank,  50  N.  J.  L.  8,  11  Atl.  478— More- 
house V.  Second  Nat.  Bank,  30  Hun,  630 — 
National  State  Bank  v.  Brainard,  61  Hun, 
341.  16  N.  Y.  Supp.  123— Caponigri  v.  Al- 
tieri,  21  Misc.  512,  47  N.  Y.  Supp.  715— 
Caponigri  v.  Altleri,  22  Misc.  103.  48  N. 
Y.  Supp.  808 — Caponigri  v.  Altleri,  29  App. 
Div.  306,  51  N.  Y.  Supp.  418— Smith  v. 
First  Nat.  Bank,  70  App.  Dlv.  381,  75  N. 
Y.  Supp.  131 — National  Bank  v.  I^wis,  81 
N.  Y.  17— Caponigri  v.  Altleri,  165  N.  Y. 
259,  59  N.  E.  87— Oldham  v.  First  Nat. 
Bank,  85  N.  C.  245 — Commercial  Nat,  Bank 
V.  Simpson,  90  N.  C.  477 — National  Bank 
v.  Dushane,  96  Pa.  343 — Osborn  v.  First 
Nat.  Bank,  154  Pa.  137,  26  Atl.  289— Second 
Nat.  Bank  v.  Morgan,  165  Pa.  206,  44  Am. 
St.  Rep.  652,  30  Atl.  957 — Osborn  v.  First 
Nat.  Bank.  175  Pa.  499,  34  Atl.  858— First 
Nat.  Bank  v.  Stanffer,  37  Phlla.  Leg.  Int. 
127 — National  Bank  v.  Dushane,  38  Phlla. 
Leg.  Int.  141 — Danforth  v.  National  State 
Bank,  29  W.  N.  C.  27 — Chllds  v.  Alexander, 
22  S.  C.  181— First  Nat.  Bank  v.  Hunter. 
109  Tenn.  96,  70  S.  W.  371 — ITuggins  v. 
Citizens  Nat.  Bank,  6  Tex.  Civ.  App.  34,  24 
S.  W.  926— Frey  v.  Ft.  Worth  &  R.  G.  R. 
Co.  6  Tex.  Civ.  App.  34.  24  S.  W.  OriO— 
Hill  V.  National  Bank,  56  Vt.  584— National 
Exch.    Bank  v.    Boylen,   26  W.    Va.   550.   5:i 
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Am.  Rep.  113 — Cbarleston  Nat.  Bank  t. 
Bradford,  51   W.  Va.  258,  41  S.  E.  153. 

3Ioney  advanced  for  gambling  transac- 
tion. 

See  also  Contracts,  478. 

16a.  A  counterclaim  cannot  be  sustained 
to  recover  money  which  the  defendant  al- 
leges in  his  pleadings  to  have  been  advanced 
by  him  and  used,  with  his  concurrence,  to 
carry  on  a  gambling  transaction.  And  the 
fact  that  the  plaintiff  believed  the  transac- 
tion to  be  legal  does  not  affect  the  right  of 
the  defendant  to  recover  on  his  counter- 
claim. Higgins  V.  McCrea,  116  U.  S.  671,  6 
Sup.  Ct.  Rep.  557,  29:  764 

Distinouished   in    Sturm   v.    Boker,    150   U.   S. 

334,  37  L.  ed.  1102,  14  Sup.  Ct.  Bep.  99. 

h.  Recoupment. 

Consideration  of,  after  Remand  to  Trial 
Court,  see  Appeal  and  Error,  5575. 

Plea  of,  see  Pleading,  VI. 

Acquiring  Jurisdiction  of  Defendant  by 
Pleading  in  Recoupment,  see  Appear- 
ance, 21a. 

Under  Limited  Liability  Act,  see  Shipping, 
363. 

See  also  Shipping,  147. 

17.  In  Pennsylvania  a  defendant  may 
avail  himself,  by  way  of  recoupment  or 
equitable  defense,  of  a  breach  of  warranty 
or  of  a  fraudulent  representation.  Dushane 
V.  Benedict,  120  U.  S.  630,  7  Sup.  Ct.  Rep. 
696,  30: 810 
Cited  In  Slmms  v.   Simms,  176  U.  S.   100.  44 

L.  ed.  118,  20  Sup.  Ct.  Rep.  58 — Connolly 
V.  Union  Sewer  Pipe  Co.  184  U.  S,  552,  46 
L.  ed.  686,  22  Sup.  Ct.  Rep.  431 — ^Adams 
r.  Spokane  Drug  Co.  23  L.R.A.  334,  57  Fed. 
880— Dietrich  v.  Ely,  11  C,  C.  A.  207,  24  U. 
S.  A  pp.  21,  63  Fed.  414 — Providence  Steam 
En*?lne  Co.  v.  Hathaway  Mfg.  Co.  79  Fed. 
515. 

18.  A  total  or  partial  failure  of  considera- 
tion, acts  of  nonfeasance  or  misfeasance, 
immediately  connected  with  the  cause  of 
action,  or  any  equitable  defense  arising  out 
of  the  same  transaction,  may  be  given  in 
evidence  in  mitigation  of  damages  or  by 
wav  of  recoupment.  Winder  v.  Caldwell,  14 
How.  434,  14:  487 
Cited  In  Dushane  v.  Benedict,  120  U.  S.  639, 

30  L.  ed.  811,  7  Sup.  Ct.  Rep.  696 — Wilkin- 
son V.  Pomeroy,  9  Blatchf.  514,  Fed.  Cas. 
No.  17.674 — Dietrich  v.  Ely.  11  C.  C.  A. 
267,  24  U.  S.  App.  21.  63  Fed.  414— Wil- 
son V.  Pauly,  18  C.  C.  A.  479,  37  U.  S. 
App.  642,  72  Fed.  133 — Charnley  v.  Sibley, 
20  C.  C.  A.  150,  34  U.  S.  App.  705.  73  Fed. 
nS2— Fidelity  Ina.  Trust  &  8.  D.  Co.  v.  Me- 
chanics* Sav.  Bank,  56  L.R.A.  232,  38  C. 
C.  A.  109,  07  Fed.  303— York  Mfff.  Co.  v. 
Rothwell,  56  C.  C.  A.  54,  119  Fed.  146— 
Martin  v.  Bartow  Iron  Works,  35  Ga.  326 
— Deitx  v.  Leete,  28  Mo.  App.  549 — Colum- 
bia Acci.  Asso.  V.  Rockey,  93  Va.  684,  25  S. 
E.  1009. 

19.  In  an  action  by  a  contractor  upon  a 
building  contract,  any  equitable  defense 
arising  out  of  the  same  transaction  may  be 
given  in  evidence  in  mitigation  of  damages, 


or  recouped.  So,  evidence  of  delay  con- 
trary to  the  contract,  and  that  the  mate- 
rials used  and  the  workmanship  were  de- 
fective, was  admissible.  Van  Buren  v. 
I^igges  use  of  Libbey,  11  How.  461, 

13:771 
Cited  in  Winder  v.  Caldwell,  14  How.  444, 
14  L.  ed.  491 — Dushane  v.  Benedict,  120  U. 
S.  639,  30  L.  ed.  811,  7  Sup.  Ct.  Rep.  696 
— Wilkinson  v.  Pomeroy,  9  Blatchf.  514, 
Fed.  Cas.  No.  17,674 — ^Zimpelmao  v.  Hip- 
well,  4  C.  C.  A.  615,  2  U.  S.  App.  568,  54 
Fed.  853— Boggs  v.  Wann,  58  Fed.  687 — 
Wilson  V.  Pauly,  18  C.  C.  A.  479,  37  U.  8. 
App.  642,  72  Fed.  133— Williams  v.  Neely, 
69  L.R.A.  238,  67  C.  C.  A.  177,  134  Fed.  7 
— ^Robinson  v.  Martin,  17  Ark.  277— Mell 
V.  Moony,  30  Ga.  415 — Martin  v.  Bartow 
Iron  Works,  35  Ga.  326 — Rogers  v.  Humph- 
rey, 39  Me.  384 — Hogg  v.  Cardwell,  4  Sneed, 
158 — ^Rlson  V.  Moon,  91  Va.  395,  22  S.  E. 
165 — Columbia  Acci.  Asso.  v.  Rockey,  93  Va. 
684,  25  S.  E.  1009. 

20.  All  damages  directly  arising  from  the 
imperfect  character  of  a  structure  contract- 
ed to  be  built,  or  from  inferior  work  upon 
it,  or  inferior  materials,  may  be  proved 
against  a  demand  for  its  price.  Florida  R. 
Co.  V.  Smith,  21  Wall.  255,  .  22:  513 
Ingle  V.  Jones  (Dermott  v.  Jones)  2  Wall. 

1,  17: 762 

Dermott  ▼.  Jones,  23  How.  220,  16:  442 
Winder  v.  Caldwell,  14  How.  434,  14:  487 
Cited  in  Dushane  v.  Benedict,  120  U.  S.  639, 
30  L.  ed.  811,  7  Sup.  Ct.  Rep.  696 — Still- 
well  &  B.  Mtg.  Co.  V.  Phelps,  130  U.  S. 
527,  32  L.  ed.  1037,  9  Sup.  Ct.  Rep.  601— 
North  Chicago  Rolling  Mill  Co.  v.  St.  Louis 
Ore  ft  Steel  Co.  152  U.  S.  616,  38  L.  ed. 
572,  14  Sup.  Ct.  Rep.  710 — Providence 
Steam-Engine  Co.  v.  Hathaway  Mfg.  Co.  79 
Fed.  515 — North  Chicago  Street  R.  Co.  v. 
Burnham,  42  C.  C.  A.  588,  102  Fed.  673— 
Florence  Oil  ft  Ref.  Co,  v.  Farrar,  48  C.  C. 
A.  348,  109  Fed.  256 — Florence  Oil  ft  Ref. 
Co.  V.  Farrar,  48  C.  C.  A.  348,  109  Fed. 
257— York  Mfg.  Co.  v.  Rothwell.  56  C.  C 
A.  54,  119  Fed.  146— Williams  v.  Neely.  69 
L.R.A.  237,  67  C.  C.  A.  176,  134  Fed.  6— 
Fitzgerald  v.  Wiley,  22  App.  D.  C.  340 — 
Livingston  r  Anderson,  30  Fla.  130,  11  So. 
270 — Cook  County  v.  Sexton,  16  III.  App. 
102 — Levy  v.  Schwarts,  34  La.  Ann.  214 — 
Gillls  V.  Cohe,  177  Mass.  605,  59  N.  E.  455 
— Union  Bank  v.  Blanchard,  65  N.  H.  23, 
18  Atl.  90 — Danforth  v.  Freeman,  69  N.  H. 
469,  43  Atl.  621 — Gove  v.  Island  City  Mer- 
cantile ft  Mill.  Co.  19  Or.  869,  24  Pac.  521 
— Tenn'oy  v.  Anderson  Water,  Light  ft  P.  Co. 
69  S.  C.  433.  48  S.  B.  457— Logie  v.  Black, 
24  W.  Va.  20. 

21.  Defendant  is  entitled  to  recoup  for 
the  damages  he  may  have  sustained  by  the 
plaintiff's  deviations  from  the  contract,  not 
induced  by  himself,  both  as  to  the  manner 
and  time  of  the  performance.  Ingle  v. 
Jones    (Dermott  v.  Jones)    2   Wall.   1, 

17:  762 
Dermott  v.  Jones,  23  How.  220,       16:  442 
Cited  In  Florida  R.  Co.  v.  Smith.  21  Wall.  263, 
22  L.  ed.  515. 

22.  In  an  action  of  indebitatus  assumpsit 
a  recoupment  may  be  allowed  for  loss  sus- 
tained from  plaintiiTs  negligence;  but  for 
this  purpose  a  notice  must  be  given  to  the 
plaintiff,  and   a  definite  statement   of   the 
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claim  filed.    Dermott  v.  Jones,  23  How.  220, 

16:  442 
Cited  in  Bell  r.  Sheridan,  21  D.  C.  377. 

23.  It  seems  there  is  no  good  reason  why 
the  respondent  in  a  case  of  collision  where 
both  parties  are  in  fault  should  not  have 
the  benefit  of  a  set-ofT  or  recoupment  of  his 
damage,  at  least  to  the  extent  of  the  dam- 
age done  to  the  libellant,  provided  that,  in 
his  answer,  he  pleads  such  set-off  or  re- 
coupment. Re3molds  v.  Vanderbilt  (The 
North  Star)  106  U.  8.  17,  1  Sup.  Ct.  Rep. 
41,  27: 91 

24.  Where  a  purchaser  of  slaves,  who  had 
paid  a  portion  only  of  the  purchase  price, 
lost  a  part  of  them  through  an  outstanding 
paramount  title,  he  is  entitled  in  equity  to 
be  credited  with  the  damages  sustained 
thereby,  upon  a  judgment  against  him  in 
garnishment  proceedings  by  a  creditor  of 
the  person  from  whom  he  purchased  them, 
who  has  become  insolvent.  Wanzer  v. 
Truly,  17  How.  584,  15:  216 

25.  In  Mississippi,  in  an  action  for  the 
price  of  land  sold,  the  purchaser  may  set  up 
m  defense  the  fact  that  the  vendor  defraud- 
ed him  by  false  representations  as  to  the 
quantity,  quality,  condition,  or  boundaries 
of  the  land.  Farrer  v.  Churchill,  135  U.  S. 
€09,  10  Sup.  Ct.  Rep.  771,  34:  246 

c.  Mutuality  of  Claims, 

Claim  for  Services  and  Counterclaim  for 
Pasturage  as  Mutual  Account,  see 
Limitation  of  Actions,  290. 

26.  Claims  against  an  agent  cann6t  be 
set  oflT  against  the  principal.  Wilson  v. 
Codman,  3  Cranch,  193,  2:  408 

27.  Where  an  agent  effects  insurance  up- 
on a  vessel,  and  gives  his  own  note  for 
the  premium,  and  subsequently  brings  an 
action  upon  the  policy  for  a  loss,  professed- 
ly for  the  use  of  his  principals,  the  amount 
of  another  note  given  by  him  for  the  pre- 
mium on  another  vessel,  at  the  request  of 
the  same  principals,  may  be  set  off  against 
the  amount  of  the  loss.  Leeds  v.  Marine 
Ins.  Co.  6  Wheat.  565,  5:  332 
Cttetl  in  Hurlbert  v.  Pacific  Ins.  Co.  2  Sumn. 

479.  Fed.  Cas.  No.  6,919. 

28.  [A  note  due  and  unpaid,  held  by  a 
bank,  cannot  be  set  off,  in  an  action  by  ex- 
ecutors of  an  indorser  against  the  bank  as 
^rnishee  of  a  third  party.  Crammond  v. 
Bank  of  United  States  (Pa.  Sup.  Ct.)  4 
Dall.  291,  1:838] 

29.  A  partnership  debt  might,  under  the 
bankrupt  law  of  1800,  be  set  off  against 
the  separate  claim  of  the  assignee  in  bank- 
ruptcy of  the  surviving  partner.  Tucker  v. 
Oxley,  5  Cranch,  34,  3:  29 
DiMtinguifhed  in   Gray  v.  Rollo,  18  Wall.  633, 

21  L.  ed.  929.  9  Nat.  Bankr.  ReR.  340 — 
Hitrhcock  v.  Kollo,  3  BIbb.  276.  2  Ins.  Law. 
J.  038,  4  N.  B.  B.  690,  4  Chi.  Leg.  News. 
2H4.  Fed.  Cas.  No.  6535 — Greene  v.  Darling, 
3  Manon.  201,  Fed.  Cas.  No.  5765 — Hitch- 
cock y.  Rollo.  Fed.  Cas.  No.  6,586. 

Cttfd  In  Greene  v.  Darling,  5  Mason,  206,  Fed. 


Cas.  No.  5,765 — Mead  v.  National  Bank  of 
FayettevlUe,  6  Blatchf.  180,  2  N.  B.  R. 
173,  (Quarto,  65)  7  Amer.  Law.  Reg.  (N. 
S.)  818,  1  Amer.  I^w  T.  Rep.  Bankr.  108, 
15  Plttsb.  Leg.  J.  137,  Fed.  Cas.  No.  9360 
— ^Rlce,  In  re,  9  N.  B.  R.  373.  21  Plttab. 
I^g.  J.  159,  Fed.  Caa.  No.  11750— Re  Car- 
rier, 39  Fed.  198 — Re  ShultB,  132  Fed.  575 
— Darby  v.  Freedman'a  Sav.  &  T.  Co.  3 
MacArth.  358 — Ballard  v.  Dorsey,  7  Smedes 
&  M.  13 — Simpson  v.  Scbulte,  21  Mo.  App.' 
644 — Green  v.  Conrad,  114  Mo.  664,  21  S. 
W.  839 — ^Re  Sperry,  1  Asbm.  (Pa.)  350 — 
Staart  v.  McHenry,  3  Pblla.  342 — Stuart 
V.  McHenry,  16  Pbila.  Leg.  Int.  37,  8  Phlla. 
842 — Morris  v.  Morris,  4  Gratt  323 — Curtis 
V.  Woodward,  58  Wis.  604,  46  Am.  Rep. 
647,  17  N.  W.  328. 

30.  Independent  of  the  bankrupt  law,  a 
joint  debt  of  a  partnership  cannot  be  set  off 
at  law  against  the  separate  claim  of  the 
assignee  in  bankruptcv  of  one  of  the  part- 
ners.    Tucker   v.    Oxley,    5    Cranch,    34, 

3:29 
Cited  in   M'Klnney   v.   Bellows,   8   Blackf.   83 
— Very  v.  Clarke,  177  Mass.  63,  83  Am.  St. 
Rep.  260,  58  N.  E.  161. 

31.  A  partnership  debt  cannot  be  offset 
or  compensated  by  a  demand  of  one  indi- 
vidual member  against  the  creditor.  Beau- 
regard V.  Case,  91  U.  S.  134,  23:  263 
Cited  In  Newberry  v.  Robinson,  41  Fed.  459. 

32.  Under  the  bankrupt  act  of  1867,  a 
creditor  is  not  entitled  to  set  off  an  unse- 
cured account  due  him  from  hia  debtor 
against  moneys  remitted  to  him  by  such 
debtor  with  directions  to  credit  them  on  his 
mortgage  debt,  and  which  he  refused  so  to 
apply,  as  these  are  not  mutual  credits  or 
mutual  debts.  Libby  v.  Hopkins,  104  U.  S. 
303,  26: 769 
Cited  in  Western  Tie  &  Timber  Co.  v.  Brown, 

196  U.  8.  510,  49  L.  ed.  574,  25  Sup.  Ct. 
Rep.  389 — St.  Louis  &  T.  River  Packet  Co. 
V.  McPeteis,  124  Ala.  456,  27  So.  518. 

33.  A  trustee  cannot  set  off,  against  the 
funds  held  by  him  in  that  character,  his 
individual  demand  against  the  grantor  of 
the  trust.  Cook  County  Nat.  Bank  v.  Unit- 
ed States,  107  U.  S.  445,  2  Sup.  Ct.  Rep. 
561,  27:  537 

34.  The  right  to  set  off  as  against  some 
individual  bondholders  their  obligation  for 
unpaid  stock  cannot  be  allowed  in  a  suit 
by  a  trustee  for  all  the  bondholders  to  fore- 
close a  mortgage,  in  which  the  bonds  must 
be  treated  as  an  entirety.  Dickerman  v. 
Northern  Trust  Co.  176  U.  S.  181,  20  Sup. 
a.  Rep.  311,  44:  423 

35.  If  three  joint  owners  of  a  cargo  em- 
ploy the  master  of  the  ship  to  sell  it  for 
them,  and  he  afterwards  becomes  interested 
in  the  share  of  one  of  the  joint  owners,  he 
cannot,  in  an  action  brought  against  him 
by  the  three  joint  owners  to  recover  the 
amount  of  sales,  set  off  his  share  of  the 
amount.    Young  v.  Black,  7  Cranch,  565. 

3:440 
Cited  in  Lawrence  v.  Vilas,  20  Wis.  391. 

36.  A  claim  for  losses  by  fire  due  from 
an  insurance  company  can  be  set  off  by  the 
insured  against  a  claim,  by  the  insurance 


5196 


SETOFF  AND  COUNTERCLAIM,  II.  d-f. 


company  or  its  assignee  in  bankruptcy,  for 
moneys  deposited  with  him  as  a  private 
banker.  Scammon  v.  Kimball,  92  U.  S. 
362,  23: 483 

37.  The  claim  for  damages  sustained  by 
the  grantors  in  a  trust  deed,  for  a  wrongful 
sale  of  lands  under  the  same,  is  against  the 
trustee  who  made  the  sale;  and  such  dam- 
ages cannot  be  pleaded  to  defeat  the  claim 
of  the  holder  of  the  note  secured  by  the 
deed.  Gormley  v.  Bunyan,  138  U.  S.  623,  11 
Sup.  Ct.  Rep.  453,  34:  1086 

38.  A  debt  due  by  a  bankrupt  insurance 
company  on  a  policy  payable  to  two  per- 
sons cannot  be  set  off  against  notes  made 
by  one  of  such  persons  and  a  third  person 
to  the  insurance  company,  where  the  notes 
were  taken  and  the  policy  issued  without 
any  reference  to  each  other,  under  the  pro- 
vision of  the  bankrupt  act  for  set-off  in  all 
cases  of  "mutual  debts  or  mutual  credits" 
between  the  parties.  Gray  v.  Rollo,  18 
Wall.  629,  21:927 
Distinffuished  in  Rollins  v.  Twltcbell,  2  Has- 
kell, 73,  Fed.  Cas.  No.  12,027. 

Cited  In  Re  Carrier.  39  Pod.  198 — ^Newberry 
v.  Robinson,  41  Fed.  459 — Re  Crystal  Spring 
Bottlinff  Co.  100  Fed.  265— York  Mfg.  Co. 
V.  Rothwell,  56  C.  C.  A.  55,  119  Fed.  147 
— Re  Shults,  132  Fed.  575 — Munger  v.  Al- 
bany City  Nat.  Bank,  85  N.  Y.  589— Curtis 
V.  Woodward,  68  Wis.  505,  17  N.  W.  328, 
46  Am.  Rep.  647. 

d.  As  Against  Transferee  or  Assignee. 

Against  Assi^ee  in  Bankruptcy,  see  supra, 

29,  30,  36. 
Assignment  for  Creditors,  see  infra,  II.  f. 
As  to  Equities  and  Offsets  Resulting  from 

Assignments,  see  Assignment,  VI.  b. 
See  also  infra,  54;  Cliecks,  9. 

39.  By  makng  a  note  negotiable  in  bank, 
the  maker  authorizes  the  bank  to  advance 
on  his  credit  to  the  owner  of  the  note  the 
sum  expressed  on  its  face.  It  would  be  a 
fraud  on  the  bank  to  set  up  offsets  against 
this  note  in  consequence  of  any  transactions 
between  the  parties.  These  offsets  are 
waived,  and  cannot,  after  the  note  has  been 
discounted,  be  again  set  up.  Mandeville  v. 
Union  Bank,  9  Cranch.  9,  3:  639 
Cited   In    Rpence    v.    Whitakor,    3   Port.    (Ala.) 

321 — Emanuel  v.  Atwood,  6  Port.  (Ala.) 
389 — Merchants  &  P.  Bank  v.  Meyer,  56 
Ark.  509,  20  S.  W.  403— Home  Nat.  Bank 
V.  Newton,  8  111.  App.  565 — Bedford  Bank 
V.  Acoam,  125  Ind.  586,  9  L.R.A.  561,  21 
Am.  St.  Rep.  258,  25  N.  E.  713 — McMurran 
V.  Soria,  4  How.  .(Miss.)  162 — Parham  v. 
Randolph.  4  How.  (Miss.)  454,  35  Am.  Dec. 
403 — Allein  v.  Agricultural  Bank,  3  Smedos 
&  M.  58— Stadler  v.  First  Nat.  Bank,  22 
Mont.  205,  74  Am.  St.  Rep.  582,  56  Pac. 
Ill — Consolidation  Nat.  Bank  v.  Kirkland, 
99  App.  DIv.  124.  91  N.  Y.  Supp.  35.3— 
Carruth  v.  Middleton,  2  Pbila.  47 — Carruth 
V.  Middloton,  13  Phlla.  Lejf.  Int.  28,  2  Philn. 
47 — GrisBora  v.  Commercial  Nat.  Bank.  87 
Tenn.  .'{70.  3  L.R.A.  278,  10  Am.  St.  Kep. 
669.  10  S.  W.  774— Barrett  v.  Wills,  4 
Leigh,  116,  26  Am.  Dec.  315. 

40.  A    mortgagee    takes     an    assignment 


from  a  prior  owner  of  the  property,  of  a 
claim  against  one  who  assumed  the  mort- 
gage debt,  subject  to  all  set-oflfs  in  favor  of 
the  latter  against  the  assignor.  Episcopal 
City  Mission  v.  Brown,  158  U.  S.  222,  15 
Sup.    Ct.    Rep.    833,  39:  960 

Cited  in  Willard  v.   Wood,  164  U.  S.  621.  41 

L.    ed.    639,    17    Sup.    Ct.    Rep.    176 — Green 

V-  Turner,  80  Fed.  43. 

41.  In  an  action  in  Virginia  by  the  as- 
signee   of    a    negotiable    promissory    note, 
against  the  maker,  the  latter  may  set  off  a 
negotiable  note   of   the   assignor   which    he 
held  at  the  time  of  receiving  notice  of  the 
assignment  of  his  own  note,  although   the 
note  thus  set  off  was  not  due  at  the  time 
of  the  notice,  but  became  due  before   the 
note    upon    which    the    suit    was    brought. 
Stewart  v.  Anderson,  6  Cranch,  203,    3:  199 
Cited  in  Greene  ▼.  Darling.  5  Mason.  206,  Fed. 
Cas.      No.      6,765 — Brodley      v.      Thompson 
Smith's  Sons,  98  Mich.  453,  23  L.R.A.  311, 
39  Am.  St.  Rep.  565,  57  N.  W.  576 — Peddle 
V.  Hollinshead,  9  Serg.  ft  R.   283 — Smith  v. 
Moshy,   9   Heisk.    605 — Feazle    v.    Dlllard.    6 
Leigh,   36 — Stebbins  t.   Bruce,   80   Va.    398. 

42-3.  [The  assignee  of  a  bond  given  by 
one  who  afterwards  became  insolvent  may 
set  it  off  against  a  debt  for  goods,  although 
the  assignment  was  unknown  to  the  insol- 
vent at  the  time  of  sale.  Primer  v.  Kuhn 
(Pa.  Sup.  Ct.)   1  Dall.  452,  1:  219] 

Editorial  notes. 

[Against  assigned  claim,  of  debtor's  de- 
mand against  assignor.     23  L.R.A.  305. 

Against  assignee  of  commercial  paper,  of 
claim  against  assignor.     23  L.RA.  325.] 

e.  Against  Decedent* s  Estate, 

44.  [A  note  due  and  unpaid,  held  by  a 
bank  with  A's  indorsement  cannot  be  set 
off  in  an  action  by  A's  executors  against 
the  bank  as  garnishee  of  a  third  party. 
Crammond  v.  Bank  of  United  States  (Pa. 
Sup.  Ct.)    4  Dall.  291,  1:838] 

/.  Effect  of  Insolvency. 

Mutuality    of    Claim    against    Assignee    of 

Bankrupt,  see  supra,  29,  30. 
Set-off  of  Claim  under  Bankruptcy  Act,  see 

supra,  29,  30,  32,  36,  38;   Bankruptcy, 

343-348. 
Jurisdiction   as  Between  Law  and   Equity, 

see  Courts,  1262. 
Of  (^aim   against   Receiver,   see   Receivers, 

189. 
See  also  infra,  94. 

45.  [A  creditor  cannot  set  off  a  debt 
against  an  insolvent  debtor,  after  his  as- 
signment, when  sued  by  the  debtor's  factor 
in  his  own  name  Jfor  goods  sold.  Boinod  t. 
Pelosi    (Ct.  Com.  PI.  Phila.)    2  Dall.  43. 

1:  281] 

46.  A  defendant  is  an  action  at  law  who 
holds  a  debt  against  the  plaintiff,  which  he 
is  prevented  from  pleading  as  a  set-off  by 
reason  of  the  fact  that  it  is  not  yet  due, 
may,   if    the   plaintiff  is  insolvent  *  and   he 
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would  otherwise  lose  the  debt,  be  relieved 

by  a  proper  decree  in  equity.     Schuler  v. 

Israel,  120  U.  S.  506,  7  Sup.  Ct.  Rep.  648, 

30:  707 

died  In  North  Chicago  Rolling  Mill  Co.  v.  St. 
Louis  Ore  &  Steel  Co.  152  U.  S.  616;  38  1.. 
ed.  572.  14  Sup.  Ct.  Rep.  710 — Georgia  Seed 
Co.  V.  Talmadge,  96  Ga.  257,  22  S.  E.  1001 
— Thomas  v.  Exchange  Bank,  90  Town,  210, 
35  L.R.A.  381,  68  N.  W.  780— Fern  v.  Wlck- 
ham.  «1  Hun,  345.  15  N.  Y.  Snpp.  892— 
Nashville  Trust  Co.  y.  Fourth  Nat.  Bank, 
91  Tenn.  353.  15  L.R.A.  716,  18  S.  W.  822. 

47.  Section  20  of  the  bankrupt  act  of 
1867  was  not  intended  to  enlarge  the  doc- 
trine of  set-off  beyond  what  the  principles 
of  legal  or  equitable  set-off  previously  au- 
thorized.   Sawyer  v.  Hoag,  17  Wall.  610, 

21 :  731 
Cited  In  Lloyd  v.  Turner,  5  Sawy.  464,  Fed. 
Cas.  No.  8.436 — Conroy  v.  Dunlap,  104  Cal. 
136.  37  Pac.  887 — Pearsall  v.  Nassau  Nat. 
Bank,  74  App.  Div.  93,  77  N.  Y.  Supp.  11 
— ^Mnnger  v.  Albany  City  Nat.  Bank,  85 
N.  Y.  580— Stewart  v.  Hopkins,  30  Ohio  St. 
541 — King  V.  Armstrong,  50  Ohio  St.  235, 
84  N.  E.  163 — Meeder  v.  Goehring,  23  Pa. 
Super.  Ct.  450 — Nashville  Trust  Co.  v. 
Fourth  Nat.  Bank,  01  Tenn.  356,  15  L.B.A. 
716,  18  8.  W.  822. 

48.  The  absence  of  a  state  statute  al- 
lowing set-offs  did  not  prevent  their  allow- 
ance by  the  United  States  Supreme  Court, 
under  a  Federal  bankruptcy  statute,  in  an 
action  by  an  insolvent.  Tucker  v.  Oxley,  5 
Cranch,  34,  3:  29 
Cited  in   Van    Wagoner  t.    Paterson    Gaslight 

Co.  23  N.  J.  L.  207. 

49.  The  term  "debt''  as  used  in  §  42  of 
the  bankruptcy  law  of  1800  covers  any  debt 
provable  before  the  commissioners,  and  to 
the  owner  of  which  a  dividend  must  be 
paid.     Tucker  v.  Oxley,  5  Cranch,   34, 

3:  29 
Cited  in  Bemis  v.  Smith,  10  Met.  100— Smith 
V.  Spengler,  83  Mo.  413. 

50.  If,  subsequent  to  making  a  general 
assignment  to  trustees,  and  before  notice  of 
it.  any  counterclaims  be  acquired  by  the  as- 
»ignor's  debtor,  these  claims  may  be  set 
ofT.  But,  if  they  are  acquired  after  notice, 
equitv  will  not  permit  a  set-off.  Brashear 
V.  West,  7  Pet.  608,  8:801 
Cited  in  Burck  v.  Taylor,   152  U.   S.   667,   38 

L.  ed.  590.  14  Sup.  Ct.  Rep.  696 — Williams 
V.  Neely,  69  L.R.A.  237,  67  C.  C.  A.  175, 
134  Fed.  5 — Guerry  v.  Ferryman.  6  Ga.  123 
— Fraxier  v.  Gibson.  7  Mo.  273 — Cochrane 
T.  Hyre,  49  W.  Va.  320.  38  S.  B.  654. 

51.  Where  mutual  obligations  have  grown 
ont  of  the  same  transaction,  insolvency  on 
the  one  hand  justifies  the  set-off  of  the 
debt  due  upon  the  other.  Scott  v.  Arm- 
strong, 146  U.  S.  490,  13  Sup.  Ct.  Rep.  148, 

36:  1059 

52.  A  debtor  of  an  insolvent  national 
hank  in  the  hands  of  a  receiver  can  set  off 
the  amount  of  a  claim  he  holds  against  the 
bank  which  was  due  at  the  time  of  its 
suspension,  while  his  indebtedness  to  the 
bank  became   due   subsequently.     Scott   v. 


Armstrong,  146  U.  S.  499,  13  Sup.  Ct.  Rep. 
148,  36:  1059 

53.  A  clearing  house  credit  which  arises 
in  favor  of  a  bank  after  the  announcement 
of  its  insolvency,  by  the  withdrawal  from 
the  clearing  house,  after  the  insolvency,  of 
checks  and  drafts  which  other  banks  held 
against  it,  and  which,  after  clearing  house 
exchange  had  been  left  with  the  manager  of 
the  clearing  house  as  security  for  balance 
due  from  the  bank,  cannot  be  appropriated, 
under  the  principles  of  the  general  law  of 
set-off,  by  the  clearing  house  association  on 
a  debt  due  from  such  bank  for  loan  certifi- 
cates, because  the  right  to  set-off  must  be 
governed  by  the  state  of  things  existing  at 
the  moment  of  insolvency.  Yardley  v.  Pliil- 
ler,  167  U.  S.  344,  17  Sup.  Ct.  Rep.  835, 

42:  192 

54.  [The  assignee  of  a  bond  given  by  one 
who  afterwards  became  insolvent  and  ob- 
tained a  discharge  under  the  Pennsylvania 
insolvent  law,  which  did  not  discharge  the 
debt  or  exempt  future  property,  may  set  it 
off  against  a  debt  for  goods  purchased  of 
the  insolvent,  although  the  assignment  was 
unknown  to  the  insolvent  at  the  time  of 
sale.  Primer  v.  Kuhn  (Pa.  Sup.  Ct,)  1 
Dall.  452,  1:219] 

55.  A  stockholder  indebted  to  an  insolv- 
ent corporation  for  unpaid  shares  cannot 
set  off  against  this  trust  fund  for  creditors 
a  debt  due  him  by  the  corporation.  Hand- 
ley  y.  Stutz,  139  U.  S.  417,  11  Sup.  Ct. 
Rep.  530,  35:227 
Sawyer  v.  Hoag,  17  Wall.  610,  21 :  731 
Cited  in   Scammon  v.   Kimball,   92  U.   S.    866, 

23  L.  ed.  485,  13  Nat.  Bankr.  Reg.  450— 
ScoTill  V.  Thayer,  105  U.  S.  152,  26  L.  cd. 
972 — Cook  County  Nat.  Bank  v.  United 
States,  107  U.  S.  452,  27  L.  ed.  540,  2  Sup. 
Ct.  Rep.  561 — Hovey  v.  Home  Ins.  Co.  10 
Nat.  Bankr.  Reg.  233,  Fed.  Cas.  No.  6,743 
— Muller  V.  Henry,  5  Sawy.  464,  Fed.  Cas. 
No.  9,916 — Wilson  v.  National  Bank,  1  Mc- 
Crary,  539,  3  Fed.  392 — Hobart  v.  Gould, 
8  Fed.  59 — Welles  v.  Stout,  38  Fed.  808 — 
Gilchrist  V.  Helena,  H.  S.  &  S.  R.  Co.  40 
Fed.  521 — Bausman  v.  Denny,  73  Fed.  71 
— Bausman  v.  Klnnear,  24  C.  C.  A.  475,  48 
U.  S.  App.  312,  70  Fed.  174 — Sheaf e  v.  Lari- 
mer, 70  Fed.  024 — Columbia  Nat.  Bank  v. 
Mathews,  20  C.  C.  A.  400,  56  U.  S.  App. 
636,  85  Fed.  043 — Wallace  v.  Hood,  80  Fed. 
21 — Lantry  v.  Wallace,  38  C.  C.  A.  515, 
07  Fed.  870 — Colorado  Fuel  &  Iron  Co.  v. 
Sedalia  Smelting  Co.  13  Colo.  App.  470,  50 
Pac.  222 — Buchanan  v.  Meisser,  105  III. 
643 — ^Thompson  v.  Meisser,  108  III.  363 — 
Kennedy  v.  New  Orleans  Sav.  Inst.  36  La. 
Ann.  12 — McAvity  v.  Lincoln  Pulp  &  Paper 
Co.  82  Me.  511,  20  Atl.  82— Appleton  v. 
Turnbull,  84  Me.  76.  24  Atl.  502— Fear  v. 
Bartlett,  81  Md.  443,  33  L.R.A.  724,  32 
Atl.  322 — Jerman  v.  Benton,  70  Mo.  150 — 
Hall  V.  Paris,  50  N.  H.  73 — Williams  v. 
Trapbagen,  38  N.  .T.  Eq.  58 — Swearingen  v. 
Sewickley  Dairy  Co.  198  Pa.  74,  63  L.R.A. 
473,  47  Atl.  041 — Macungie  Sav.  Bank  v. 
Bastlan,  38  Phlla.  Leg.  Int.  310 — Macungie 
Sav.  Bank  v.  Bastlan,  10  W.  N.  C.  73 — 
Lamb  v.  Pannell,  28  W.  Va.  668. 

56.  When  a  company  which  issued  stock 
beyond  the  limit  alowed  by  law  has  been 
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adjudicated  bankrupt,  the  holder  of  the  un- 
authorized stock  is  not  entitled  to  have  the 
money  paid  thereon  applied  as  a  credit  on 
the  unpaid  balance  due  on  his  authorized 
stock.     Scovill  V.  Thayer,  105  U.  S.  143, 

26:968 
DistinguUhed  in   Bausman  t.  Denny,  73  Fed. 
71. 

Cited  in  Gilchrist  v.  Helena,  H.  S.  &  S.  R.  Co. 
49    Fed.   621 — Bausman   v.    Kinnear,    24    C. 

C.  A.  475.  48  U.  S.  App.  812.  79  Fed.  174 
— ^Appleton  y.  Tarflbull,  84  Me.  75,  24  Atl. 
592 — Jerman  t.  Benton,  79  Mo.  160. 

57.  It  is  no  objection  against  allowance 
of  set-off  or  compensation  between  an  in- 
solvent insurance  company  and  a  person  in- 
sured against  whom  the  company  holds  a 
mortgage,  that,  when  the  company  became 
insolvent,  the  insurance  had  not  become  ab- 
solute, or  that  the  policy  was  an  endow- 
ment policy  payable  at  a  certain  time  to 
the  assured  or  his  assigns,  or,  if  he  should 
die  previously  to  that  time,  wa«  payable 
to  his  children,  naming  them.  Carr  v.  Ham- 
ilton, 129  U.  S.  252,  9  Sup.  Ct.  Rep.  295, 

32:  669 

Cited    In    American    Casualty    Ins.    Go's    Case 

(Boston  ft  A.  R.  Co.  v.  Mercantile  Trust  ft 

D.  Co.)  82  Md.  572,  38  L.R.A.  115,  34  Atl. 
778. 

58.  Where  a  holder  of  a  life  policy  bor- 
rows money  of  his  insurer,  and  gives  a 
mortgage  therefor,  it  will  be  presumed 
prima  facie  that  he  does  so  on  the  faith  of 
the  insurance,  and  in  expectation  of  pos- 
sibly meeting  his  own  obligation  to  the 
company  by  that  of  the  company  to  him; 
and  the  case  is  one  of  mutual  credit,  and 
the  insured  is  entitled  to  the  privilege  of 
compensation  or  set-off  whenever  the  mu- 
tual liquidation  of  the  demand  is  judicially 
decreed  on  the  insolvency  of  the  company, 
although  the  insurance  was  not  due  at  the 
time  of  the  insolvency.  Carr  v.  Hamilton, 
129  U.  S.  252,  9  Sup.  Ct.  Rep.  295, 

32:  669 
Cited  in  Scott  ▼.  Armstrong,  146  U.  S.  507, 
36  L.  ed.  1062,  13  Sup.  Ct.  Rep.  148 — Welles 
v.  Stout,  38  Fed.  810 — Central  Appalachian 
Co.  V.  Buchanan,  33  C.  C.  A.  604,  62  U.  S. 
App.  195.  90  Fed.  460 — Re  Meyer,  106  Fed. 
831,  3  N.  B.  News  Rep.  436 — Hutchinson 
V.  Le  Roy.  51  C.  C.  A.  161,  113  Fed.  204 
— Salladin  ▼.  Mitchell,  42  Neb.  863,  61  N. 
W.  127 — Nashville  Trust  Co.  v.  Fourth  Nat. 
Bank,  91  Tenn.  343,  15  L.R.A.  713,  18  S. 
W.  822 — Oatman  v.  Batavian  Bank,  77  Wis. 
503,  20  Am.  St.  Rep.  136,  46  N.  W.  881. 

59.  Where  a  purchaser  of  slaves,  who  had 
paid  a  portion  only  of  the  purchase  price, 
lost  a  part  of  them  through  an  outstanding 
paramount  title,  he  is  entitled  in  equity  to 
be  credited  with  the  damages  sustained 
thereby,  upon  a  judgment  against  him  in 
garnisliment  proceedings  by  a  creditor  of 
the  person  from  whom  he  purchased  them, 
who  has  become  insolvent.  Wanzer  v. 
Truly,  17  How.  584,  15:216 

Editorial  notes. 

[Right  to  set  off  unmatured  claim.  15 
L.R.A.  710. 

Effect  of  immaturity  of  claim  at  the  time 


the  insolvency  occurs  upon  the  right  of  set- 
off.    17  L.R.A.  456. 

Right  against  insolvent  as  to  claim  pur- 
chased after  the  insolvencv.    21  L.R.A.  280. 

Right  to  set  off  insolvent's  obligation  up- 
on a  claim  in  the  hands  of  his  receiver  or 
assignee,  or  trustee  for  creditors.  23  U^ 
A.  313.] 


g.  Unliquidated  Claims. 

Against  Government,  see  infra,  92. 

60.  Unliquidated  damages  are  not  a 
proper  subject  for  an  offset.  United  States 
V.  Buchanan,  8  How.  83,  12:  997 

61.  In  general,  a  sum  of  money  in  gross 
to  be  paid  for  nonperformance  of  an  agree- 
ment IS  considered  a  penalty,  and  not  liqui- 
dated damages,  and  cannot  be  set  off 
against  a  claim  to  recover  the  price  of  the 
work  done.  Tayloe  v.  Sandiford,  7  Wheat. 
13,  5:  384 
Watts  V.  Waddle,  6  Pet.  389,  8:437 
United  States  v.  Robeson,  9  Pet.   319, 

9:142 

62.  A  recovery  of  the  treble  damages  an- 
thorized  by  the  Sherman  anti- trust  act  of 
July  2,  1890,  §  7  (26  Stat,  at  L.  209,  chap. 
647,  U.  S.  Comp.  Stat.  1901,  p.  3200),  in 
case  of  injury  sustained  by  violation  of 
the  act,  can  be  had  only  by  dir(>ct  action, 
and  not  by  way  of  set-off  in  an  action 
brought  for  the  price  of  goods  by  a  com- 
pany illegally  formed  in  violation  of  the 
act, — especially  when  the  state  practice  does 
not  permit  the  set-off  of  unliquidated  dam- 
ages. Connolly  v.  Union  Sewer  Pipe  Co. 
184  U.  S.  540,  22  Sup.  Ct.  Rep.   431, 

46:679 
Cited  in  Chattanooga  Fonndry  &  Pipe  Works 
V.  Atlanta,  203  U.  S.  307,  51  L.  ed.  244,  27 
Sup.  Ct.  Rep.  65 — Continental  Wall  Taper 
Co.  V.  Lewis,  Toigbt  k  Sons  Co.  78  C.  C. 
A.  576,  148  Fed.  948. 

63.  The  debtor,  in  an  action  for  money 
paid  and  advanced,  cannot  offset  a  claim 
for  bad  debts  made  by  mismanagement  and 
misconduct  of  the  plaintiff  as  a  factor  in 
selling  goods  for  the  defendant,  b£  not 
guaranteeing  the  debts.  Winchester  v. 
Hackley,  2  Cranch,  342,  2 :  299 
Cited   in   Campbell   ▼.   Hamilton,   4   Wash.   C. 

C.  94,  Fed.  Cas.  No.  2,359 — Hutchinson  v. 
Combs,  1  Ware,  69,  Fed.  Cas.  No.  0,955 — 
Carver  v.  Hall,  3  App.  D.  C.  179 — Smith 
V.  Washington  GasliRht  Co.  31  Md.  18»  100 
Am.  Dec.  49 — McCulloagh  v.  Lewis,  1  Dis- 
ney (Ohio)  566 — Heck  ▼.  Shener,  4  Sen?, 
ft  R.  260,  8  Am.  Dec.  700 — ^Pates  y.  St. 
Clair,  11  Gratt.  24. 

64.  [In  an  action  on  a  bond,  a  set-off  is 
allowable  of  money  due  on  an  unliquidated 
account  for  sales  made  by  plaintiff  as  far- 
tor  across  the  seas,  although  seventeen 
years  previously;  and  the  defendant  may 
have  affirmative  judgment  for  the  balance. 
Stiles  T.  Donaldson  (Pa.  Sup.  Ct)  2  Ball. 
264,  1: 375] 
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h.  Damages  for  Torts, 

65.  Wrongs  or  torts  are  not  proper  sub- 
jects of  set-off.  United  States  v.  Buchanan, 
8  How.  83,  12:  997 
Cited    In    United    States    ▼.    North    American 

Commercial  Co.  74  Fed.  153. 

66.  Where  a  defendant  claims  affirma- 
tive judgment  on  a  coimterclaim,  imder  the 
statute  of  Pennsylvania,  he  can  avail  him- 
self only  of  a  claim  sounding  in  contract, 
including  a  breach  of  warranty,  but  not  a 
claim  sounding  in  tort.  Dushane  v.  Bene- 
dict, 120  U.  S.  630,  7  Sup.  Ct  Rep.  696, 

30:  810 


III.  Against  Jtidgment. 

Set-off  against  Government,  see  infra,  93a. 

Impairment  of  Contract  Obligations  as  to, 
see  Constitutional  Law,  1517. 

As  Ground  to  Enjoin  Enforcement  of  Judg- 
ment, see  Injunction,  101,  103. 

See  also  infra,  70. 

67.  A  party  being  enjoined  in  chancery 
during  the  pendency  of  an  action  on  which 
judgment  was  obtained,  then  filed  a  bill 
praying  that  a  note  against  the  judgment 
creditor  be  deducted  from  the  judgment. 
Held,  the  note  has  all  the  advantage  it 
would  have  possessed  if  pleaded  as  a  set- 
off to  the  action  at  law.  Leeds  v.  Marine 
Ins.  Go.  6  Wheat.  565,  5:  332 

Cited   in    North    Chicago   Rolling   Mill    Co.    v. 

St.   Louis   Ore  ft  Steel   Co.   162   U.    S.   615. 

38  L.  ed.  571,  14  Sup.  Ct.  Bep.  710 — Davis 

V.   Davis,    18  C.   C.   A   441,   30  U.   S.   App. 

723.  72  Fed.  84. 

Editorial  note. 

[Against  judgment  in  the  hands  of  an  as- 
signee.   23  L.R.A.  335.] 


IF.  Claim  By  or  Against  Ctovemment. 

By  govenunent. 

Bole  of  Decision  in  Federal  Courts,  see 
Courts,  2102. 

For  Time  Letter  Carrier  is  not  Work- 
ing, see  Postoffice,  27. 

68.  The  government  can  set  off  against  a 
claim  the  amount  due  it  by  the  claimant 
npon  another  obligation.  McKnight  v. 
United  States,  98  U.  S.  179,  25:  115 
Cited  in  Bonnafon  v.  United  States,  14  Ct.  CI. 

489 — Arthur  v.  United  States,  16  Ct.  Cl. 
433— Hall  V.  United  States,  17  Ct.  Cl.  46— 
United  States  v.  De  Visser.  10  Fed.  647. 

69.  In  a  suit  by  an  officer  to  recover  the 
balance  claimed  to  be  due,  the  United  States 
may  set  up  as  a  counterclaim  the  amount 
paid  him  over  what  he  was  entitled  to  by 
law.  United  States  v.  Burchard,  125  U.  S. 
176,  8  Sup.  Ct.  Rep.  832,  31:662 
Cited  In  United  States  v.  Stahl,  151  U.  S.  368, 

38  L.  ed.  199,  14  Sup.  Ct.  Rep.  347 — Wiscon- 
sin C.  B.  Co.  V.   United  States,  164  U.   8. 


207,  41  L.  ed.  405,  17  Sup.  Ct.  Rep.  45— 
Duval  V.  United  States,  25  Ct.  Cl.  59— Yoes 
V.  United  States,  30  Ct.  Cl.  376 — Yoes  v. 
United  States,  31  Ct.  Cl.  296— Cosgrove  v. 
United  States,  31  Ct.  Cl.  343— Mllchrlst  v. 
United  States,  31  Ct.  Cl.  421— Baxter  v. 
United  States,  32  Ct.  Cl.  80— Saunders  v. 
United  States,  73  Fed.  793. 

70.  The  Secretary  of  the  Treasury,  in  pay- 
ing a  judgment  of  the  court  of  claims,  can- 
not deduct  from  it  the  amount  due  to  the 
government  for  an  internal  revenue  tax  on 
the  property  for  which  such  judgment  was 
rendered.  United  States  v.  O'Grady,  22 
Wall.  641,  22:  772 

71.  The  United  States  can  set  off  the 
amount  due  from  Louisiana  on  matured 
coupons  on  the  Indian  trust  bonds  issued  by 
the  state,  against  claims  by  the  state  to  5 
per  cent  of  the  sales  of  the  lands  of  the 
United  States,  under  the  act  of  Congress  of 
Feb.  20,  1811,  §  5,  authorizing  the  forma- 
tion of  the  state  government  of  Louisiana, 
and  to  the  proceeds  of  the  sale  by  the  United 
States  of  swamp  lands,  under  the  acts  of 
Sept.  28,  1850,  and  March  2,  1855,  United 
States  V.  Louisiana,  127  U.  S.  182,  8  Sup. 
Ct.  Rep.  1047,  32:  66 

72.  A  set-off  in  favor  of  the  United  States 
against  the  demand  of  a  commissioner  of  a 
Federal  circuit  court  for  5  cents  more  per 
folio  for  drawing  complaints  in  civil-rights 
cases  than  the  amount  he  had  been  paid  as 
in  full  for  such  services  may  be  allowed  by 
the  court  of  claims,  under  the  broad  pro- 
visions of  U.  S.  Rev.  Stat.  §  1059,  U.  S. 
Comp.  Stat.  1901,  p.  734;  act  of  March  3, 
1887  (24  SUt  at  L.  505,  chap.  359,  U.  S. 
Comp.  Stat.  1901,  p.  752),  §  1,  to  the  extent 
of  fees  improperly  and  unlawfully  paid 
him  in  the  settlement  of  his  former  account, 
which  was  approved  by  the  circuit  court 
"subject  to  revision  by  the  accounting  offi- 
cers of  the  United  States  Treasury,"  even 
though  some  of  such  illegal  payments  were 
made  later  than  the  filing  of  the  claim. 
Allen  V.  United  States,  204  U.  S.  581,  27 
Sup.  Ct.  Rep.  324,  51:  634 

73.  A  demand  for  the  proceeds  of  certain 
Indian  trust  bonds  unlawfully  converted  is 
one  arising  upon  an  implied  contract,  or  may 
be  so  treated  by  the  waiver  of  the  alleged 
fraud  of  the  insolvent  debtor  in  the  con- 
version of  the  bonds,  and  is  therefore  the 
proper  subject  of  set-off  in  a  suit  by  his  as- 
signee for  the  benefit  of  creditors  against 
the  United  States,  to  recover  the  balance  of 
the  purchase  price  of  goods  sold  to  it  by 
the  assignee.  Allen  v.  United  States,  17 
Wall.  207,  21 :  553 
Cited  in  Macauley  v.  United  States,  11  Ct.  Cl. 

696 — McCabe  v.  Winshlp,  17  Nat.  Bankr.  Reg. 
115,  Fed.  Cas.  No.  8,668. 

74.  Sums  improvidently  paid  to  an  Army 
officer  by  the  auditor  for  the  War  Depart- 
ment cannot  be  deducted  from  the  extra 
pay  sued  for  in  the  court  of  claims,  where 
the  United  States  filed  no  set-off  or  counter- 
claim. United  States  v.  Mitchell,  205  U.  S. 
161,  27  Sup.  Ct  Rep.  463,  51:  752 
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75.  Where  an  officer,  after  settlement  with 
the  government,  sues  it  in  the  court  of 
claims  for  back  pay,  it  may  recover  against 
him  moneys  improperly  paid  to  liim  before 
the  settlement,  which  it  has  pleaded  as  a 
set-off.  McElrath  v.  United  States,  102  U. 
S.  426,  26:  189 
Distinguished  In  Hedrlck  v.  United  States,  10/ 

Ct.  CI.  103— HUlborn  t.  United  States,  27  Ct.  | 
01.  557. 

Cited  in  United  States  y.  Buchard,  125  U.  S. 
181.  31  L.  ed.  664,  8  Sup.  Ct.  Rep.  832— 
Badeau  v.  United  States,  130  U.  S.  452,  32 
L.  ed.  1001,  9  Sup.  Ct.  Rep.  579— United 
States  V.  Harmon,  147  U.  S.  275,  37  L.  ed. 
167,  13  Sup.  Ct.  Rep.  327 — United  States  v. 
Stahl,  151  U.  S.  368,  38  L.  ed.  195,  14  Sup. 
Ct.  Rep.  347 — Wisconsin  C.  R.  Co.  v.  United 
States,  164  U.  S.  209,  41  L.  ed.  406,  17  Sup. 
Ct.  Rep.  45 — Real  Estate  Sav.  Bank  v.  Unit- 
ed States,  16  Ct.  CI.  352 — Brown  v.  District 
of  Columbia,  17  Ct.  CI.  421 — I^ooney  v.  Dis- 
trict of  Columbia,  19  Ct.  CI.  233— Mullett 
V.  United  States,  21  Ct.  CI.  487 — Barnes  v. 
District  of  Columbia.  22  Ct.  CI.  392 — Duval 
V.  United  States,  25  Ct.  Cl.  59 — Hlllborn  v. 
United  States,  27  Ct.  Cl.  558— Yoes  v.  United 
States,  30  Ct.  C!.  374— Yoes  v.  United  States, 
31  Ct.  Cl.  296 — Coagrove  v.  United  States, 
31  Ct.  Cl.  343— Mllchrlst  v.  United  States, 
31  Ct.  Cl.  421— Baxter  v.  United  States,  32 
Ct.  Cl.  80 — Reynolds  v.  United  States,  39  Ct. 
Cl.  83 — Harmon  v.  United  States,  43  Fed. 
564 — Saunders  y.  United  States,  73  Fed.  793 
— ^United  States  y.  Saunders,  24  C.  C.  A.  650. 
50  U.  S.  App.  24,  79  Fed.  407— United  States 
V.  Dempsey,  104  Fed.  199 — Gross  v.  Whitley 
County,  158  Ind.  637.  58  L.R.A.  397,  64  N. 
E.  25. 

Against  government. 

Unauthorized  Services  to  Government  as 
Set-Off,  see  also  Claims,  31. 

Evidence  of  Account  with  Postoffice 
Department,  see  Evidence,  2253. 

Right  to  Stay  Judgment  for  United 
States  on  Account  of  Set-Off  not 
Made  at  the  Trial,  see  Executions, 
71. 

Right  of  Marshal  to  Retain  for  Fees 
or  Advances,  see  Marshal,  64. 

Claim  of  Deputy  Postmaster,  see  Post- 
office,  23. 

Immunity  of  State  from  Suit  as  Pre- 
venting Set-OfT  in  Suit  by  it,  see 
States,  253. 

See  also  Mandamus,  125. 

76.  When  the  United  States  institute  suit 
they  waive  exemption  so  far  aa  to  allow  pre- 
sentation by  defendant  of  set-offs,  legal  and 
equitable,  to  extent  of  demand  made  or  prop- 
erty claimed.  The  Siren  v.  United  States 
(The  Siren)  7  Wall.  152,  19:  123 
Cited  In  United  States  v.  Beebe,  4  McCrary,  18, 

17  Fed.  41. 

77.  Under  the  act  of  March,  1797,  the  de- 
fendant is  entitled,  at  the  trial,  to  the  full 
benefit  of  any  credit  in  his  favor,  whether 
arising  out  of  the  particular  transaction  for 
which  he  was  sued,  or  out  of  distinct  trans- 
actions, which  would  constitute  a  legal  or 
equitable  set-off,  in  whole  or  in  part,  of  the 


debt  sued  for  by  the  United  States.   Gratiot 
V.  United  States,  15  Pet.  336,  10:  759 

United  Stntes  v.  Bank  of  the  Metropolis. 
15  Pet.  377,  10:  774 

Cited  In  Watklns  v.  United  States,  9  Wall, 
765,  19  L.  ed.  822— Hall  v.  United  States, 
91  U.  S.  564.  23  L.  ed.  448— McKnlpht  v. 
United  States,  98  U.  S.  186,  25  L.  ed.  116 
— United  States  v.  Flanders,  112  U.  S.  93.  28 
L.  ed.  632,  5  Sup.  Ct.  Rep.  67— United  States 
V.  King,  147  U.  S.  679,  37  L.  ed.  329,  13  Sup. 
Ct.  Rep.  439 — Wisconsin  C.  R.  Co.  v.  United 
States,  164  U.  S.  211,  41  L.  ed.  406,  17  Sup. 
Ct.  Rep.  45— Tlllou  v.  United  States.  1  Ct. 
Cl.  225— Tlllou  V.  United  States.  2  Cl.  Cl.  .^sn 
— McKnlpht  V.  United  States,  13  Ct.  Cl.  306 
— Bonnafon  v.  United  States.  14  Ct.  Cl.  489 
—Baxter  v.  United  States,  32  Ct.  Cl.  80 — 
Boody  V.  United  States.  1  Woodb.  &  M.  168. 
Fed.  Cas.  No.  1.636 — Arlington  Case.  3 
Hughes,  126,  Fed.  Cas.  No.  8,191 — United 
States  V.  Patrick.  20  C.  C.  A.  19,  36  U.  S. 
App.  645.  73  Fed.  807 — United  States  v. 
North  American  Commercial  Co.  74  Fed.  153 
—Yates  V.  United  States,  32  C.  C.  A.  512. 
61  U.  S.  App.  124,  90  Fed.  62— St.  Louis,  Ft. 
S.  ft  W.  R.  Co.  V.  Chenault,  .'^6  Kau.  56. 
12  Pac.  303 — Briggs  v.  A  Light-Boat,  11 
Allen,  176 — ^Raymond  v.  State,  54  Miss.  565, 
28  Am.  Rep.  382 — People  v.  Dennlson.  84  N. 
Y.  281 — Borden  v.  Houston,  2  Tex.  611. 

78.  In  an  action  for  the  balance  stated  to 
be  due  to  the  United  States  from  the  assist- 
ant deputy  quartermaster  general,  the  de- 
fendant was  not  entitled  to  plead  as  a  set- 
off a  claim  on  the  United  States  which  had 
been  transferred  to  him.  United  States  v. 
Robeson,  9  Pet.  319,  9:  142 
Cited  In  United  States  y.  Gillls,  95  U.  S.  412. 

24  L.  ed.  504 — Calender  t.  United  States, 
8  Ct.  Cl.  284. 

79.  A  marshal  may  offset  his  poundage 
fees,  for  which  the  United  States  is  liable, 
against  a  claim  of  the  United  States  against 
him  for  money  which  came  to  his  hands  bv 
virtue  of  his  office.  United  States  v.  Ring- 
gold, 8  Pet.  150,  8:  899 
Cited  In  The  Siren  (The  Siren  t.  United  States) 

7  Wall.  154,  19  L.  ed.  131— Tlllou  v.  United 
States,  1  Ct.  Cl.  280 — United  States  t.  Tet- 
low,  2  Low.  Dec.  163,  Fed.  Cas.  No.  16.456 — 
United  States  v.  North  American  Commercial 
Co.  74  Fed.  153 — United  States  v.  American 
Surety  Co.  110  Fed.  914 — New  Orleans  ▼. 
Flnnerty,  27  La.  Ann.  683,  21  Am.  Rep. 
569— United  States  ▼.  Warren,  12  Okla.  365. 
71  Pac.  685. 

80.  Where  the  defense  of  a  public  officer 
goes,  not  to  discharge  a  liability  incurred, 
but  to  negative  its  ever  existing,  it  is  not 
a  case  which  requires  the  submission  of  ac- 
counts to  the  treasury  before  discounts  cin 
be  given  in  evidence.  Farrar  v.  I'nitod 
States,  5  Pet.  373.,  8:  15) 

81.  The  United  States  possesses  the  ctMi- 
eral  right  to  apply  all  sums  due  to  an  oiiioer 
in  the  service  of  the  United  States  for  pay 
ind  emoluments  to  the  extinguishment  of 
iny  balance  due  to  it  by  such  officpr  on 
any  other  account,  whether  as  a  private 
individual  or  an  officer  of  the  United  St'ites. 
Gratiot   v.    United    States,    15    Pet.    335. 

10:  759 

82.  To  justify  the  rejection  of  evidence 
of  a  claim  for  commissions,  it  ia  not  suffi- 
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eient  to  establish  that  the  items  ought  to 
be  rejected,  and  that  there  is  no  positive 
law  which  expressly  provides  for  or  fixes 
such  allowances;  some  law  must  be  shown 
establishing  clearly  the  illegality  of  such 
items.  Gratiot  v.  United  States,  15  Pet. 
336,  10: 759 

83.  In  an  action  by  the  United  States 
against  an  officer  to  recover  certain  moneys, 
items  for  commissions  and  extra  services 
constitute  a  good  ground  of  set-off  or  de- 
duction, although  there  is  no  positive  law 
which  expressly  provides  for  or  fixes  such 
allowances,  unless  it  is  clearly  shown  that, 
in  point  of  law,  the  items  do  not  constitute 
either  a  legal  or  equitable  claim.  Gratiot 
V.  United  States,  15  Pet.  336,  10:  759 
Cited  In  Briggs  v.  A  Light-Boat,  11  Allen,  176. 

84.  Claims  for  credit  can  be  used  in  suits 
against  persons  indebted  to  the  United 
States  to  reduce  or  extinguish  the  debt,  but 
not  as  the  foundation  for  a  judgment  against 
the  United  States.  Schaumburg  v.  United 
States,  103  U.  S.  667,  26:  599 
DittinguUhfd  In  Moore  v.  Tate,  87  Tenn.  739, 

10  Am.  St.  Rep.  712,  11  S.  W.  935. 
Cited  In  United  SUtes  v.  Wickersham,  10  Fed. 
500 — Shelby  County  v.  Blckford,   102  Tenu. 
402.  52  S.  W.  772. 

85.  The  defendant  in  an  action  by  the 
United  States  may  exhibit  his  claims  for 
credit;  but  they  can  only  be  admitted  as 
claims  for  credit,  and  not  as  demands  for 
judgment.  Set-off  may  be  proved  in  such 
action  to  an  amount  to  discharge  the  claim 
of  the  plaintiff;  but  judgment  for  defendant 
cannot  be  rendered  for  any  excess  of  set-off 
over  the  plaintiff's  claims.  United  States  v. 
Tillou  (United  SUtes  v.  Eckford)  6  Wall. 
484,  18:  920 
Cited  In  Hall  v.  Paris,  59  N.  H.  73 — Hassard 

V.  Mexico.  29  Misc.  512,  61  N.  Y.  Supp.  939 
— Schaumburg  v.  United  States,  85  Phlla. 
Leg.  Int.  29. 

86.  One  who  is  sued  noon  an  indebtedness 
to  the  United  States  may,  under  the  act 
of  March  3,  1797.  §§  3,  4,  claim  the  full 
benefit  at  the  trial  of  any  credit  in  his 
favor,  whether  arising  out  of  the  particular 
transaction  for  which  he  is  sued,  or  out 
of  distinct  transactions  which  would  con- 
stitute a  legal  or  equitable  set-off,  in  whole 
or  in  part,  of  the  debt  in  suit.  United  States 
V.  Wilkins.  6  Wheat.  135,  5:  225 
Cited  in  United   States  v.   Ripley.   7   Pet.   25, 

8  L.  ed.  596 — United  States  v.  FUIebrown,  7 
Pet.  48,  8  L.  ed.  603— Gratiot  v.  United 
SUtes.  15  Pet.  370,  10  L.  ed.  771— Gratiot 
V.  United  States.  4  How.  112,  11  L.  ed.  8!)0 
— United  States  v.  Bucbanan,  8  How.  105, 
12  L.  ed.  1006 — United  States  v.  Flanders, 
112  U.  S.  03.  28  I.,  ed.  632.  5'  Sup.  Ct.  Rep. 
67— TUIou  V.  United  States.  1  Ct.  CI.  223 
—Andrews  v.  United  States.  2  Story.  208. 
Fed.  Cas.  No.  881 — Browne  v.  United  States, 
1  Curt  C.  C.  21.  Fed.  Cas.  No.  2,030— 
United  States  v.  Bucbanan.  Crabbe,  577.  Fed. 
Cas.  No.  14,678 — Unltrd  Statos  v.  Collier.  3 
Blatchf.  350,  Fed.  Cas.  No.  14,833— United 
States  r.  Hall,  2  Dill.  427,  Fed.  Cas.  No.  15. 
284 — ^United  States  v.  Mann.  2  Brock.  12, 
Fed.  Cas.  No.  15.716— United  States  v.  Smith, ' 
U.  S.  Dig.— 326 


1  Woodlk  &  M.  194,  Fed.  Cas.  No.  16.346 — 
United  States  v.  Patrick,  20  C.  C.  A.  10,  36 
U.  S.  App.  645.  73  Fed.  807 — United  States 
V.  North  American  Commercial  Co.  74  Fed. 
163— United  States  v.  Wade.  75  Fed.  260— 
Powers  T.  Central  Bank,  18  Ga.  061 — I'co- 
ple  T.  Dennlson.  84  N.  Y.  281 — State  v.  Cor- 
bln,  16  S.  C.  542 — Moore  v.  Tate,  87  Tenn. 
740.  10  Am.  St.  Rep.  712,  11  S.  W.  935^ 
Borden  v.  Houston,  2  Tex.  610. 

87.  To  sanction  a  judgment  against  the 
United  States  under  a  plea  of  set-off  would 
virtually  be  allowing  the  United  States  to 
be  sued  without  its  consent,  which  the  laws 
do  not  allow.  Reeside  v.  Walker,  11  How. 
272,  13:  693 
Cited    in    United    States    v.    Eckford     (United 

States  V.  Tillou)  6  Wall.  400,  18  L.  ed.  022 
— United  States  v.  Thompson,  08  U.  S.  4S9, 
25  L.  ed.  195— Tillou  v.  United  States,  1  Ct. 
Cl.  224 — Arlington  Case.  3  Hughes.  126,  Fed. 
Caa.  No.  8,101 — Scbaumburg  v.  United  States, 
35  Phlla.  Leg.  Int.  29,  Fed.  Cas.  No.  12,442 
— Mississippi  V.  Durham.  4  Mackey,  239 — 
Western  &  A.  R.  Co.  v.  State  (Ga.)  14  L.R. 
A.  446 — Chance  v.  Temple,  1  Iowa,  201 — 
State  ex  rel.  Hart  v.  Burke,  33  La.  Ann.  504 
— Weston  V.  Dane,  51  Me.  465 — Brlggs  v.  A 
Light- Boat,  11  Allen,  176 — People  ex  r<>I. 
Ayres  v.  State  Auditors,  42  Mich.  427.  4  N. 
W.  274 — People  t.  Corner,  59  Hun,  302,  12 
N.  Y.  Supp.  936 — People  ex  rel.  Schenec- 
tady  Astronomical  Observatory  v.  Allen,  42 
N.  Y.  410— People  v.  Dennlson,  84  N.  Y.  281 
— United  States  v.  Warren,  12  Okla.  364,  71 
Pac.  685 — Schaumburg  v.  United  States,  13 
Phlla.  467,  35  Phlla.  Leg.  Int.  29 — Jones  v. 
United  States,  48  Wis.  410.  4  N.  W.  510. 

88.  It  is  the  practice  to  allow  a  claim  for 
credits  against  the  United  States  after  the 
suit  has  commenced.  United  States  v.  Haw- 
kins, 10  Pet.  125,  9:  369 

89.  If  a  Navy  agent  shall  pay  the  orders 
of  a  purser,  and  permit  the  receipts  for  the 
sums  paid  to  get  into  the  purser's  possession, 
who  exhibits  them  at  the  Treasury,  and  they 
are  allowed  in  the  final  settlement  of  his 
account,  without  the  parties  having  given 
credit  to  the  Navy  agent  or  govefnment  for 
the  amount,  the  Navy  agent  cannot  claim 
the  amount  at  the  Treasury  as  an  allowance 
in  the  settlement  of  his  account,  or  as  a 
credit  in  the  suit  against  him  by  the  United 
States.  United  States  v.  Hawkins,  10  Pet. 
125,  9:  369 

90.  Payment  to  a  contractor,  by  the  sure- 
ty of  a  postmaster,  in  behalf  of  the  post- 
master, in  regard  to  which  forms  and  regu- 
lations prescribed  by  the  Postmaster  Gen- 
eral under  the  act  of  1836  were  totally  dis- 
regarded, cannot  be  allowed  as  an  off  sot  in 
an  action  by  the  government  on  the  bond  of 
the  postmaster,  especially  after  settlement 
by  the  government  with  the  contractor,  in 
ignorance  of,  and  without  receiving  credit 
for,  such  payment.  United  States  v.  Roberts, 
9  How.  501,  13:  234 

91.  [A  substantive  independent  claim  can- 
not be  recovered  bv  a  defendant  from  the 
state,  by"  way  of  set-off,  any  more  tlian  by 
direct  suit.  Commonwealth  v.  Matlack  (Pa. 
Sup.   Ct.)    4   Dull.   303,  1:843] 

92.  A    claim    for    unliquidated    damages 
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cannot  be  pleaded  by  way  of  set-ofF  in  an 
action  brought  by  the  government,  any  more 
than  in  an  action  between  individuals. 
United    States    v.    Robeson,    9    Pet.    319, 

9:  142 
Cited  In  Sines  v.  United  States,  2  Ct.  CI.  547— 

Snyder  v.  Pharo,  25  Fed.  400 — Robinson  v. 

Bank  of  Darien,  18  Ga.  98 — Powers  v.  Central 

Bank,    18    Ga.    659 — Raymond   ▼.    State,    54 

Miss.  565,  28  Am.  Rep.  382. 

93.  Where  an  officer  and  his  sureties  are 
sued  upon  a  bond  to  the  United  States,  the 
sureties  can  claim  no  credits  except  under  the 
same  conditions  in  which  the  oilicer  could 
do  so.  United  States  v.  Giles,  9  Cranch, 
212,  3:  708 

93a.  Where  the  United  States  obtained  a 
decree  for  the  payment  of  money  against  a 
railroad  company,  the  successor  of  the  rail- 
road company,  representing  its  debts  and  as- 
sets, cannot  be  permitted  to  set-off  a  debt 
due  it  from  the  United  States,  against  such 
decree,  nor  apply  such  debt  in  payment 
thereof.  Nashville  &  C.  R.  Co.  v.  United 
States,  101  U.  S.  639,  25:  1074 

94.  An  indebtedness  due  from  a  surety  on 
an  importer's  bond  to  the  importer,  who 
is  insolvent,  cannot  be  set-off  in  an  action 
b^  the  United  States  to  recover  from  the  as- 
signee in  insolvency  of  the  importer  the 
amount  of  the  imports,  although  the  action  is 
brought  by  the  United  States  for  the  benefit 
of  the  surety's  trustee,  in  order  to  give  the 
latter  the  right  of  the  United  States  to  the 
priority  of  payment  out  of  the  assets  of  the 
importers.  Meredith  v.  United  States,  13 
Pet.  486,  10:  258 

95.  Where  the  United  States  was  in  pos- 
session of  money  which  had  been  awarded, 
under  a  treaty,  to  a  surety  on  the  bond  of 
an  importer,  sufficient  in  amount  to  pay 
the  bond,  but  which  had  not  been  appro- 
priated to  satisfy  the  bond,  although  the 
government  might  have  so  appropriated  it, 
it  could  not  be  set  off  by  the  court  in  an 
action  on  the  bond.  Meredith  v.  United 
States.  13  Pet.  486,  10:  258 

96.  Tlie  unpaid  balance  of  the  direct  tax 
apportioned  to  a  state  by  the  act  of  Congress 
of  1861  is  not  a  debt  of  the  state  which  can 
be  set  off  in  the  court  of  claims  against 
demands  of  the  state  arising  under  acts  of 
Congress.  United  States  v.  Louisiana,  123 
U.    S.    32,    8    Sup.    Ct   Rep.    17,        31 :  69 

97.  The  certificate  of  the  Commissioner 
of  Internal  Revenue  is  a  condition  precedent 
to  a  credit  in  favor  of  a  collector  of  internal 
revenue  by  the  First  Comptroller  of  the 
Treasury  before  suit  by  the  United  States 
to  collect  what  is  due  from  him  on  his  ac- 
count, but  not  to  a  defense  upon  the  facts 
if  a  suit  is  brought.  United  States  v.  Kim- 
ball,  101   U.   S.   726,  25:835 

98.  A  collector  of  internal  revenue  is  en- 
titled, in  a  suit  against  him  on  his  official 
bond,  to  have  allowed,  as  a  set-off,  money 
paid  by  him  for  publishing  advertisements 
required  to  be  made  by  §  19  of  the  act  of 
July  1,  1862  (12  Stat,  at  L.  432,  chap.  119), 


if  the  amount  is  found  to  be  reasonable  and 
proper,  although  such  amounts  are  not  for- 
mally allowed  or  certified.  United  States  v. 
Flanders,  112  U.  S.  88,  5  Sup.  Ct  Rep.  67, 

28'  630 
Cited  in  Swigett  y.  United  States,  78  Fed!  459 

— Dillon  v.  Whatcom  County,  12  Wash.  413. 

41  Pac.  174. 

99.  In  a  suit  against  a  collector  of  in- 
ternal revenue  on  his  bond,  for  taxes  charged 
to  him  under  Rev.  Stat  §  3218,  U.  S.  Comp. 
Stat  1901,  p.  2085,  he  is  entitled  to  a 
credit  for  all  uncollected  taxes  transferred 
by  him  to  his  successor  in  office,  if  he 
proves  that  due  diligence  was  used  by  him 
for  their  collection.  United  States  v.  Kim- 
ball, 101   U.  S.  726,  25:  835 

100.  The  presentation  to  the  Commis- 
sioner of  Internal  Revenue,  by  a  collector, 
of  a  claim  for  credit  in  his  account,  and 
its  rejection  by  him,  will  entitle  the  col- 
lector to  prove  his  claim  in  a  suit  against 
him  by  the  United  States  to  collect  what  is 
due  from  him  on  his  account  United 
States  V.  Kimball,  101  U.  S.  726,    25:  835 

101.  Where  the  defendant  has  in  his  own 
right  an  equitable  claim  against  the  govern- 
ment for  services  rendered,  or  otherwise,  and 
has  presented  it  to  the  proper  accounting 
officer  of  the  government,  who  has  refused 
it,  he  may  set  up  the  claim  in  a  suit  brought 
against  him  by  the  United  States.  United 
States  V.  Robeson,  9  Pet  319,  9:  142 
Cited  in  United  States  v.  Buchanan  8  How.  105, 

12  L.  ed.  1006 — Smythe  v.  United  States,  188 
U.  S.  173,  47  L.  ed.  431.  23  Sup.  Ct.  Rep. 
279--Tllloa  v.  United  SUtcs,  1  Ct.  CI.  221— 
United  States  v.  Collier,  8  Blatchf.  350.  Fed. 
Cas.  No.  14,838— Yates  v.  United  States,  32 
C.  C.  A.  512,  61  U.  8.  App.  124,  90  Fed.  62 
— Aplin  ▼.  Grand  Traverse  County,  73  Mlcb. 
183,  16  Am.  St  Rep.  576,  41  N.  W.  223— 
Moore  v.  Tate,  87  Tenn.  740,  10  Am.  St.  Rep. 
712,  11  S.  W.  935 — ^Travellers'  Ins.  Co.  v. 
Houston,  3  Tex.  App.  av.  Cas.  (Wlllson)  608 
— Union  P.  R.  Co.  v.  United  States,  2  Wyo. 
191. 

102.  An  equitable  claim  against  the  United 
States,  which  has  been  presented  to  the 
proper  accounting  officer  and  rejected,  may 
be  admitted  as  evidence  of  offset  in  an  ac* 
tion  by  the  United  States  against  an  oflicer. 
Offsets  are  not  limited  to  items  which  are 
strictly  legal,  and  which  the  auditor  should 
have  allowed.  The  court  and  jury  may  do 
what  the  head  of  the  department  should 
have  done  in  sanctioning  an  equitable  allow 
ance.    United  States  v.  Macdaniel,  7  Pet  1, 

8:  587 
Cited  in  United  States  v.  Ripley.  7  Pet.  25.  *» 
L.  ed.  596 — United  States  v.  Ringgold.  8  Pet. 
163.  8  L.  ed.  904— The  Siren  (The  Siren  t. 
United  States)  7  Wall.  155,  19  L.  ed.  131 
— Watkins  v.  United  States,  9  Wall.  765,  19 
L.  ed.  822— United  States  v.  King.  147  U.  S. 
679,  37  L.  ed.  329.  13  Sup.  Ct.  Rep.  430— 
TIUou  V.  United  States.  1  Ct  CI.  230— 
Hartson  r.  United  States,  21  Ct.  CI.  455 — 
Douglass  v.  United  States.  21  Ct  CI.  485 — 
Plummer  t.  United  States,  24  Ct.  Cl.  519— 
Allen  ▼.  United  States,  26  Ct  CI.  455— 
United  States  v.  Mann,  2  Brock.  12,  Fed.  Cas. 
No.  16.716 — Browne  v.  United  States,  1  Curt, 
C.  C.  21,  Fed.  Cas.  No.  2,036— United  SUtes 
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▼.  EKiYal,  Gilpin,  874,  Fed.  Caa.  No.  15,015 — 
United  States  v.  Tetlow,  2  JjOw.  Dec.  163, 
Fed.  Cas.  No.  16,456 — United  States  ▼.  Pren- 
tice, 6  McLean,  67,  Fed.  Cas.  No.  16,083— 
United  States  ▼.  Beebe,  4  McCrary,  19,  17 
Fed.  41 — Erwin  t.  United  States,  37  Fed.  492, 
2  LJt.A.  240 — Rand  v.  United  States.  38  Fed. 
667 — Powers  v.  Central  Bank,  18  Ga.  660— 
St.  Louis,  Ft.  S.  &  W.  R.  Co.  ▼.  Chenault, 
36  Kan.  56.  12  Pac.  303 — New  Orleans  v. 
Finnerty,  27  La.  Ann.  683,  21  Am.  Rep.  569 
— Raymond  ▼.  State,  54  Miss.  565,  28  Am. 
Rep.  382— Seely  v.  State,  12  Ohio,  525 — 
United  States  v.  Warren,  12  Okla.  365,  71 
Pac.  685 — Union  P.  R.  Co.  v.  United  States, 
2  Wyo.  191 — State  v.  Snyder,  66  Tex.  700, 
18  S.  W.  106. 

103.  Set-ofT  may  be  allowed  against  a 
claim  upon  which  the  government  has 
brought  suit^  of  a  claim  for  services  ren- 
dered at  the  request  of  a  board  of  commis- 
sioners authorized  to  employ  the  defendant 
to  perform  the  services  which  he  rendered, 
if  the  claim  has  been  presented  to  the  proper 
accounting  officer  and  disallowed.  United 
Stetes  V.  Fillebrown,  7  Pet.  28,  8:  596 
DUiinifuiBhed  in   Borden  v.  Houston,  2  Tex.  610. 

Cited  In  Milnor  r.  Metz,  16  Pet.  226,  10  L.  ed. 
945 — United  States  v.  Buchanan,  8  How.  102, 
12  L.  ed.  1005 — Watklns  ▼.  United  States, 
9  Wall.  765.  19  L.  ed.  822— Smythe  v.  United 
SUtes,  188  U.  S.  173,  47  L.  ed.  431,  23  Sup. 
Ct.  Rep.  279 — Tlllou  v.  United  States,  1  Ct. 
Cl.  230 — Browne  v.  United  States,  1  Curt.  C. 
C  21,  Fed.  Cas.  No.  2,03&— United  States 
T.  Wade.  75  Fed.  267. 

104.  If  the  United  States  sues,  and  a  de- 
fendant holds  its  negotiable  paper,  the 
amount  may  be  claimed  as  a  credit,  if,  after 
presentment,  it  has  been  disallowed  by  the 
accounting  officers  of  the  Treasury;  and  it 
Bhould  be  allowed  by  the  jury  as  a  credit 
against  the  debt  claimed  by  the  United  States, 
if  the  government  is  not  di^harged  by  a 
cause  which  would  discharge  a  party  to 
rommercial  paper.  United  States  v.  Bank  of 
the  Metropolis,  15  Pet.  877,  10:  774 

105.  If  government  officials,  whose  duty 
it  is  to  disburse  appropriations  made  by 
law,  are  permitted  by  law  to  use  other  dis- 
bursing agencies  than  the  United  States 
Treasury,  a  defendant  in  an  action  by  the 
I'nited  States  to  recover  such  fund  may  set 
off  against  such  claim  any  credits  to  which 
he  shall  prove  himself  entitled,  if  they  have 
been  properly  presented,  and  rejected.  Unit- 
ed States  V.  Bank  of  the  Metropolis,  15  Pet. 
377,  10:  774 

106.  In  suits  brought  by  the  United  States 
against  individuals,  no  claim  for  a  credit 
shall  be  admitted  upon  trial  unless  it  has 
been  presented  to  the  accounting  officers  of 
the  Treasury,  and  by  them  disallowed,  un- 
less it  is  proved  to  the  satisfaction  of  the 
court  that  the  defendant  is,  at  the  time  of 
the  trial,  in  the  possession  of  vouchers  not 
before  in  his  power  to  procure,  and  that 
he  was  prevented  from  exhibiting  a  claim 
for  such  credit  at  the  Treasury  by  absence 
from  the  United  States  or  some  unavoidable 


accident.     Western  Union  R.  Co.  v.  United 
States,  101  U.  S.  543,  25:  1068 

United  Stotes  v.  Giles,  9  Cranch,  212, 

3:708 
United  States  v.  Macdaniel,  7  Pet  1,    8:  587 
United  States  v.  Ripley,  7  Pet.  18,    8:  593 
United   Stetes  v.  Tillou    (United   States  v. 
Eckford)    6  Wall.  484,  18:  920 

United   SUtes   v.  Gilmore,   7   Wall.   491, 

19:  282 
Watkins  v.  United   States,   9   Wall.   759, 

19:  820 
Halliburton  v.  United  States,  13  Wall  63. 

20:  533 
DistingttUhed  In  United  States  v.  Blcket,  Fed. 
Cas.  No.  14,590 — New  Orleans  v.  Flnnerty,  27 
La.  Ann.  683,  21  Am.  Rep.  569. 

Cited  In  United  States  t.  Hawkins,  10  Pet.  132, 
9  L.  ed.  372— Ware  v.  United  States,  4  Wall. 
629.  18  L.  ed.  392— United  States  v.  Eck- 
ford (United  States  v.  Tlllou)  6  Wall.  489, 
18  L.  ed.  922— Watklns  v.  United  States.  9 
Wall.  764,  19  L.  ed.  822— United  States 
V.  Buchanan,  8  How.  105,  12  L.  ed.  1006 
—Hall  V.  United  States.  91  U.  S.  562,  23 
L.  ed.  447 — Western  Union  R.  Co.  v.  Unlt- 
et  States,  101  U,  S.  649,  25  L.  ed.  1069— 
United  States  v.  Flanders,  112  U.  S.  93,  28 
L.  ed.  632,  5  Sup.  Ct.  Rep.  67 — Kings  Coun- 
ty Sav.  Inst.  V.  Blalr,  116  U.  S.  206,  29  L. 
ed.  659,  6  Sup.  Ct.  Rep.  353 — United  States 
V.  King,  147  U.  S.  679,  37  L.  ed.  329,  13  Sup. 
Ct.  Rep.  439— United  States  v.  Dumas,  149 
U.  S.  285,  37  L.  ed.  736,  13  Sup.  Ct.  Rep. 
872— Sraythe  v.  United  States,  188  U.  S.  173, 
47  L.  ed.  431.  23  Sup.  Ct.  Rep.  279— Tlllou 
V.  United  States,  1  Ct.  Cl.  230— United 
States  V.  Tlllou,  3  Ct.  Cl.  457 — Browne  v. 
United  States.  1  Curt.  C.  C.  21,  Fed.  Cas.  No. 
2,036— United  States  v.  Duval,  Gilpin.  374, 
Fed.  Cas.  No.  15,015 — United  States  v.  In- 
gersoll,  Crabbe.  167,  Fed.  Cas.  No.  15,440 — 
Alexander  v.  United  States.  6  C.  C.  A.  607, 
15  U.  S.  App.  158,  57  Fed.  833— United 
States  V.  Patrick,  20  C.  C.  A.  19,  36  U.  S. 
App.  645,  73  Fed.  807 — United  States  v. 
North  American  Commercial  Co.  74  Fed.  153 
United  States  v.  Wade,  75  Fed.  267 — Yates  v.* 
United  States,  32  C.  C  A.  509,  61  U.  S. 
App.  124,  90  Fed.  59— United  States  v.  Pat- 
terson, 91  Fed.  855 — United  States  v.  Hart, 
2  Arl«.  419,  19  Pac.  4 — Robinson  v.  Bank  of 
Darlen,  18  Ga.  98 — Powers  v.  Central  Bank, 
18  Ga.  650 — People  v.  Comer,  59  Hun, 
303,  12  N.  Y.  Supp.  930— St.  Louis, 
Ft.  S.  &  W.  R.  Co.  v.  Chenault,  36 
Kan.  66,  12  Pac.  303 — A  pi  In  v.  Grand 
Traverse  County,  73  Mich.  183,  16  Am.  St. 
Rep.  576,  41  N.  W.  22.3 — Cornell  v.  Irvine, 
36  Neb.  664,  77  N.  W.  114— Moore  v.  Tate.  87 
Tenn.  740,  10  Am.  St.  Rep.  712,  11  S.  W.  935 
— Borden  v.  Houston,  2  Tex.  610 — Union  P. 
R.  Co.  V.  United  States,  2  Wyo.  191. 

107.  Claims  must  have  been  previously 
presented  to  and  disallowed  by  the  Treasury 
Department  to  entitle  them  to  admission  as 
set-oflTs  against  the  government  under  the 
act  of  1797,  chap.  74,  unless  it  be  proved  that 
the  defendant  is,  at  the  time  of  the  trial, 
in  possession  of  vouchers  not  previously  in 
his  power  to  procure,  and  that  he  was  pre- 
vented from  exhibiting  a  claim  for  such 
credit  at  the  Treasury  by  absence  from  the 
United  States  or  some  unavoidable  accident. 
United  States  v.  Wilkins,  6  Wheat.  135, 

5:  225 
Cited  in  United  States  v.  Hawkins,  10  Pet.  133, 
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9  L.  ed.  372— Watkins  v.  United  States,  9 
Wall.  765,  19  L.  ed.  822— Smythe  v.  United 
States,  188  U.  S.  173,  47  L.  ed.  431,  23  Sup. 
Ct.  Rep.  279— Yates  v.  United  States,  32  C. 
C.  A.  511.  61  U.  S.  App.  124,  90  Fed.  62. 

108.  The  defendant  must  have  his  claims 
for  credits  disallowed  before  he  can  pre- 
vent the  United  States  from  getting  judg- 
ment at  the  return  term  by  a  continuance 
of  the  cause.  United  States  v.  Hawkins,  10 
Pet.  125,  9:  369 

109.  The  claim  of  a  deputy  postmaster  for 
damages  for  being  deprived  of  his  office  is 
within  the  rule  requirme  a  claim  to  be  pre- 
sented to  the  Treasury  before  it  can  be  al- 
lowed as  a  credit  Ware  v.  United  States, 
4  Wall.  617,  18:  389 
Cited  In  Norton  v.  United  States,  26  C.  C.  A. 

639,  52  U.  S.  App.  296,  81  Fed.  821— Bish- 
op V.  State,  149  Ind.  228,  39  L.R.A.  279,  63 
Am.  St.  Rep.  279,  48  N.  E.  1038. 

110.  In  an  action  by  the  United  States, 
where  proof  of  a  claim  to  a  credit  has  been 
allowed  to  be  given  without  laying  the 
proper  foundation  for  it  by  showing  that  it 
has  been  presented  to  the  Treasury,  if  evi- 
dence necessary  to  warrant  the  introduction 
be  not  subsequently  given,  the  claim  must 
be  wholly  wiwidrawn  from  the  consideration 
of  the  jury.  United  States  v.  Gilmore,  7 
Wall.  491,  19:  282 
Cited  In  United  States  v.  Patrick,  20  C.  C.  A. 

16,  36  U.  S.  App.  645,  73  Fed.  805. 


^»» 


SETTIiKD  ACCOUNTS. 


See  Accounts,  3-6. 


SETTLEMENT. 

Of  Estate  of  Decedent,  see  Executors  and  Ad- 
ministrators, VII. 

On  Wife,  see  Husband  and  Wife,  II.  i. 

On  Indian  Lands,  see  Indians,  VII. 

Under  Private  Land  Grants,  see  Private 
Land  Claims,  229-233. 

On  Public  Lands,  see  Public  Lands. 

Between  Partners,  see  Partnership,  V.  c. 

See  also  Compromise  and  Settlement. 


SETTLEMENT  CERTIFICATE. 

Federal  Question  as  to,  see  Appeal  and  Error, 
18C5. 


SEVERABIIilTT. 

Of   Controversies,   see   Removal   of   Causes, 
IV.  c. 


SEVERA^Ii£   JUDGMENTS. 

Necessity  of  Joinder  on  Appeal  or  Error  in 
Case  of,  see  Appeal  and  Error,  2453- 
2466. 


^•» 


SETTLERS. 

Grant  of  Land  to,  as  a  (Contract  Protected 
from  Impnirmcnt,  see  Constitutional 
Law,  1095,  1096. 

On  Public  Lands,  see  Public  Lands. 

Pre-emptive  Rights  to  Public  Lands  Gen- 
erally, see  Public  Lands,  I.  e,  7. 


SEVERANCE. 

Of  Parties  on  Appeal  or  Error,  see  Appeal 

and  Error,  IV.  b,  2. 
Effect  of,  on  Parties  to  Appeal,  see  Appeal 

and  Error,  2467-2476. 
Of  Causes  of  Action ;  Federal  Conformity  to 

State  Practice,  see  Courts,  1285. 


#•» 


SEWERS. 

Due  Process  in  Assessment  for,  see  Consti- 
tutional Law,  747. 

Due  Process  in  Imposing  Rental  for  Use  of, 
see  Constitutional  Law,  753. 

Estoppel  by  Acquiescence  in  System  of 
Sewerage,  see  Estoppel,  176. 

Evidence  of  Negligent  Construction,  see  Evi- 
dence, 2121. 

Right  of  State  to  Protect  Streams  from 
Contamination  by  Public  Authority  of 
other  State,  see  Injunction,  34,  35. 

As  Nuisance,  see  Nuisances,  8. 

Ordinance  for  Construction  of,  see  Public  Im- 
provements, 13. 


SEXUAL  CRIMES. 


See  Rape. 


SHALL. 


Meaning  of  Term,  see  Statutes,  337-339. 


SHAWLS. 


Duty  on,  see  Duties,  266. 


SHAWNEES. 

Claims  against  United   States,   see   Claims, 

161. 
Status  of  Individuals  with  Respect  to  Tribes, 

see  Indians,  18. 
Interest  on  Claim  of,  see  Interest,  53. 
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SHEEP. 

Taxation  of  Sheep  in  Transit,  see  Com- 
merce, 466. 

Discrimination  against  Sheep  Industry,  see 
Constitutional  Law,  337. 

Permitting  Sheep  to  Graze  on  Public  Land, 
see  Constitutional  Law,  467. 


^•» 


SIICEP  SKINS. 

Duty  on,  see  Duties,  131,  132. 


#•» 


SHEIiliEY'S  CASE. 

Rule   in,   see   Real    Property,   I.   b;    Wills, 
Ul.  g,  3. 


#•» 


SHFXL  FISH. 

Kight  to  Catch,  see  Fisheries,  2. 


#•» 


SHEIiliS. 

Dnij  on,  see  Duties,  267. 


#•» 


SHERIFF. 

Procedure  to  Require  Surrender  of  Prop- 
erty to  Trustee  in  Bankruptcy,  see 
Bankruptcy,  40. 

Contempt  by,  see  Contempt,  21. 

Inherent  Power  of  Courts  over  their  own 
Officers,  see  Courts,  48,  49. 

SheriflTs  Deed  as  Prima  Facie  Evidence  of 
Regularity  of  Sale,  see  Evidence,  464. 

Admissibility  of  Sheriff's  Deed,  see  Evidence, 
1039. 

Validitv  of  Deed  Executed  by  Deputy,  see 
Judicial  Sale,  150. 

Injunction  against  Levy  of  Wrongful  At- 
tachments, see  Injunction,  62. 

Joinder  of,  in  Action  for  Conversion,  see 
Parties,  87. 

As  Necessary  Party  to  Injunction  Suit,  see 
Parties,  167. 

Striking  out  Allegations  of  Answer  in  Ac- 
tion against,  see  Pleading,  265. 

Sufficiency  of  Return  to  Summons,  see  Writ 
and  Process,  115. 

Traverse  of  Sheriff's  Return,  see  Writ  and 
Prooess.  119. 

Parol  Evidenoe  to  Contradict  Return,  see 
Evidence,  1716. 

Tnited  States  Marshals,  see  Marshal. 

Bnties  and  iiou'ers. 

Presumption  as  to  Performance  of  Du- 
ties, see  Evidence,  433. 

Duty  to  Render  Proceeds  Realized,  into 
Court,  see  Execution,  91. 


Power  to  Apply  and  Distribute  Pro- 
ceeds of  Execution,  see  Execution, 
92-94. 

Duty  as  Tax  Collector,  see  Taxes,  740, 
741. 

Service  of  Subpoena  By,  see  Witnesses, 
4. 

1.  The  sheriff,  as  the  conservator  of  the 
peace  in  his  county  is  the  representative  of 
the  sovereign  power  of  the  state  for  that 
purpose.     South  v.  Maryland,  18  How.  396, 

15:  433 

Cited  in  United  States  ex  rel.  Flynn  v.  Fuell- 

hart,    106    Fed.    914 — United    States   ex    rel. 

Flynn   v.   Fuellhart,   31   Pittsb.   L.   J.   N.   8. 

285. 

2.  A  sheriff  as  a  public  officer  of  the 
court,  in  executing  a  process  regular  upon 
its  face,  is  under  obligation  to  obey  its 
commands  without  question  and  hesitiition; 
he  is  not  at  liberty  to  exercise  any  dis- 
cretion, but  acts  in  a  ministerial  capacity. 
Conner  v.  Long,  104  U.  S.  228,  26:  723 
Cited  in  Harden  v.  Roberts,  0  Pa.  Co.  Ct.  163. 

3.  [A  sheriff  is  not  obliged  to  serve  a 
void  writ.  Nathan  v.  Virginia  (Ct.  Com. 
PI.  Phila.)  1  Dall.  77,  1:44] 

4.  [A  distringas  to  the  coroner  will  lie 
against  a  sheriff  in  Pennsylvania,  even  while 
in  office,  to  compel  a  sale  of  goods  levied 
upon;  but  where  they  have  been  taken  from 
him  under  color  of  law,  application  must  be 
made  to  the  court.  Zane  v.  Cowperthwaite 
(Pa.  Sup.  Ct.)  1  Dall.  312,  1:  152] 

Rights  and  liabilities  generally. 

Liability  on  Bond,  see  Bonds,  67,  68,  80, 
81,  117. 

Measure  of  Liability  on  Bond,  see  Dam- 
ages, 114,  146. 

Alignment  of  Parties  to  Suit  on  Bonds 
to  Determine  Diverse  Citizenship, 
see  Courts,  733. 

Governor's  Control  of  Suit  by  him  on 
Sheriff's  Bond,  see  Parties,  68. 

Right  to  Discharge  Debtor  from  Im- 
prisonment, see  Imprisonment  for 
Debt,  4. 

Time  of  Entering  Judgment  Against, 
see  Judgment,  33. 

Conclusiveness  of  Judgment  against,  see 
Judgment,  838-840. 

Title  in  Property  by  Levy,  see  Marshal, 
14. 

Liabilities  Generally,  for  Acts  Done  un- 
der Process  or  OfTicial  Order,  see 
Officers,  68-71. 

Allegations  in  Declaration  against 
Sheriff,  see  Pleading,  534. 

Title  to  Realty  or  Personalty  Sold  Ju- 
diciallv,  see  Judicial  'Sale,  45. 

Replevin  against,  for  Wrongful  Levy, 
8p?  Replevin,   12,   13. 

Trespass  Against,  see  Trespass,  4. 

Trover  against,  see  Trover,  3. 

Privilege  from  Arrest,  see  Writ  and 
Process,  100, 

5.  When  a  sheriff  acts  ministerially,  and 
is  bound  to  render  services  to  individuals 
for  a  compensation  in  fees  or  salary,  he  is 
liable   for  acts  of  misfeasance  or  nonfeas- 
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ance  to  the  injured  party.     South  v.  Marj'- 
land,  18  How.  396,  15:  433 

6.  An  action  will  not  lie  against  a  sheriff 
for  neglect  of  duty  as  to  quelling  a  mob, 
whereby  plaintiff  has  sustained  injuries.  His 
duty  in  such  matters  is  a  public  one,  for 
neglect  of  which  he  is  amenable  to  the  pub- 
lic, and  punishable  by  indictment  only. 
South  V.  Maryland,  18  How.  396,  15:  433 
Cited  in  State  use  of  Cocking  v.  Wade,  87  Md. 

543,  40  L.R.A.  631,  40  Atl.  104. 

7.  [The  sheriff  is  responsible  that  the 
sureties  in  a  replevin  bond  shall  prove  suffi- 
cient on  the  termination  of  the  trial.  Oxley 
V.  Cowperthwaite  (Ct.  Com.  PI.  Phila.)  1 
Dall.  349,  1 :  170 
Murdoch  V.  Will    (Ct.   Com.  PI.   Phila.)    1 

Dall.  341,  1:  166] 

8.  A  sheriff  is  liable  in  replevin  for  levy- 
ing the  attachment,  or  for  refusing  to  re- 
deliver the  property,  where,  after  an  attach- 
ment and  levy  by  the  sheriff,  the  plaintiff 
adjusted  the  claim  with  the  defendant,  but 
gave  no  notice  to  the  sheriff,  nor  was  the 
suit  on  which  the  attachment  issued  dis- 
continued.   Livingston  v.  Smith,  5  Pet.  90, 

8:57 
Cited  In  Conner  v.  Long,  104  U.  S.  239,  26  L. 
ed.  727. 

9.  The  omission  of  a  sheriff  to  give  an 
official  bond  cannot  lessen  his  liability.  Bell 
T.  Mobile  &  0.  R.  Co.  4  Wall.  598,  18:  338 
Cited  in  Jewell  t.  Gilbert,  64  N.  H.  19,  10  Am. 

St  Rep.  357,  6  Atl.  80— McLean  v.  State,  8 
Helsk,  255. 

10.  A  mortg^tgee  by  accepting  the  amount 
of  a  deposit  improperly  taken  as  security 
for  a  bid  ratifies  the  arrangement  made  l^ 
his  attorney  as  to  the  sale,  and  cannot  after- 
wards repudiate  the  action  of  his  attorney 
and  recover  from  the  sheriff  and  his  bonds- 
man the  difference  between  the  deposit  and 
the  full  amount  of  the  bid,  on  the  purchaser's 
failing  to  pay  such  difference.  Teague  v. 
Maddox  fRader  v.  Maddox)  150  U.  S.  128, 
14  Sup.  Ct.  Rep.  46,  37:  1025 

11.  In  an  action  upon  a  sheriff's  bond,  al- 
leging as  a  breach  that  the  sheriff  seized 
certain  goods  of  the  defendant,  but  failed  to 
sell  them,  it  is  a  good  defense  that  the  goods 
seized  were  not  those  of  the  defendant.  Chap- 
man use  of  Leavitt  v.  Smith,  16  How.  114. 

14:  868 

For  escape  or  loss  of  money. 

12.  If  the  sheriff  suffers  or  permits  a 
prisoner  to  escape,  this,  both  in  common  par- 
lance and  legal  intendment,  is  an  escape 
with  the  consent  of  the  sheriff.  Long  v. 
Palmer,  16  Pet.  65,  10:  888 

13.  The  object  of  the  act  in  Mississippi 
concerning  escapes  is  to  make  the  sheriff  re- 
sponsible for  a  voluntary  or  negligenC  es- 
cape, and  that  this  shall  be  found  by  the 
jury;  and  if  this  appears  from  the  record  by 
express  finding  or  by  the  necessary  conclu- 
sion of  law,  it  is  sufficient.  Long  v.  Pal- 
mer, 16  Pet.  65,  10:  888 

14.  When  a  sheriff  produced  the  body  of 


a  prisoner  before  a  judge,  on  a  writ  of 
habeas  corpus,  his  duties  as  the  custodian 
of  the  prisoner  ceased  until  he  was  re- 
manded ;  and  the  flight  of  the  prisoner  while 
before  the  judge  was  not  an  escape  from 
the  custody  of  the  sheriff  so  as  to  render  him 
liable  therefor.  Barth  v.  Cllse,  12  Wall. 
400,  20: 393 

Cited  in  United  States  v.  Doss,  11  Am.  L.  Reg. 
N.  S.  326,  Fed.  Cas.  No.  14,985 — Re  Ebanks. 
84  Fed.  314 — Simmons  v.  Georgia  Iron  ft  Coal 
Co.  117  6a.  310,  61  L.R.A.  741,  43  S.  E.  780 
— Matson  v.  Swanson,  131  III.  265,  23  N.  £. 
595— Wllkinss  Petition,  71  N.  H.  593,  53 
Atl.  1019. 

15.  [A  sheriff  is  liable  for  money  paid  over 
to  the  nominal,  instead  of  the  real,  plaint- 
iff, when  the  writ  was  indorsed  "for  use," 
etc.  Zantzinger  v.  Old  (Pa.  Sup.  Ct.)  2 
Dall.  265,  1:375] 

16.  In  an  action  against  a  sheriff  to  re- 
cover the  value  of  property  sold  by  him  un- 
der an  execution  against  a  third  person,  an 
answer  alleging  that  the  sale  of  the  prop- 
erty by  such  third  person  to  the  plaintiff 
was  fraudulent  and  made  to  defraud  cred- 
itors is  good,  and  to  strike  it  out  by  the 
court  is  error.  Hozey  v.  Buchanan,  16  Pet 
215,  10: 941 

17.  Defendant  in  a  proceeding  against  a 
sheriff  for  not  paying  over  moneys  collected 
on  execution  cannot  show  that  the  trustees 
of  the  judgment  creditor  were  not  entitled 
to  the  moneys,  where  the  proceeding  was  in- 
stituted in  the  name  of  tne  judgment  cred- 
itor, although  it  may  have  been  for  the  bene- 
fit of  such  trustees,  since  a  legal  right  in 
the  trustees  would  have  defeated  the  pro- 
ceeding.   Turner  v.  Fendall,  1  Cranch,  117, 
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See  Judicial  Sale. 


SHIFTING  IXHBRITAXCE. 

Rule  of,  see  Descent  and  Distribution,  12. 


SHIP   BUIIiDIXG. 

Who  Considered  Owner  of  Vessel  During 
Construction,  see  Shipping,  49. 

Admiralty  Jurisdiction  over  Contract  for, 
see  Admiralty,  68,  240,  241,  263. 


SHIP  OANAIi. 

Laches  as  Defense  to  Suit  for  Surplus  Mon- 
eys above  Cost  of,  see  Limitation  of 
Actions,  79. 

Panama  Canal  Zone,  see  Panama  Canal 
Zone. 

See  also  Canals,  13,  14. 


SHIP  OF  WAR— SHIPPING,  I. 
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SHIP  OP  WAR. 

Jurisdiction  of  Murder  Committed  thereon, 
see  Courts,  1447. 


SHIPPING. 

J.  In  General,  1^2. 
II.  Lairs  and  Regulations  Oenerally, 
3-40. 

III.  Title  and  Transfer  of  Vessels,  47- 

66. 

IV.  Employment  of  Vessel,  67-310. 

a.  Charter  Parties,  67-121. 

1.  The  Contract,  67-01. 

2.  Rights,    Duties,   and   Lia- 

bilities of  Parties  Oener- 
ally,  02-1O1. 

3.  United  States  as  Charter- 

er, 102-21. 
h.  Seaworthiness,  122-42. 
c  Receiving  and  Carrying  Ooods, 

143-303., 

1.  C^eneral,   143-83. 

2.  Delivery    of    Goods,    184- 

210. 
a.  To  Carrier,  184-0* 
h.  By  Carrier,  100-210. 

3.  Liahility  for  Loss,  Injury, 

or  Nondelivery,  211-46. 

4.  Limitation     of     Liability, 

247-68. 

5.  Lien,  260-303. 

d.  Carriage  of  Passengers,  304- 

14. 

e.  Demurrage,  3 IS- 10. 

V.  Liability  of  Vessels,  Owners,  and 
Charterers  Generally,  320- 
417. 

a.  In  General,  320-4. 

b.  Liabttity  for  Torts,  323-36. 

c.  Statutory   Limitation   of   Lia- 

bility, 337-417. 

1.  In  General,  337-71. 

2.  To    What    Vessels    Appli- 

cable, 372-0. 
8.  Losses    and     Injuries     to 
Which  Applicable,    380- 
6. 

4.  Extent    of    Liability;    De- 

termination  of,   387-01. 

5.  Procedure,  302-412. 

6.  Distribution   of  Proceeds, 

413-17. 
VI.  The  Master,  418-73. 

a.  In  General,  418-22. 

b.  Power,  Duties  and  Liabilities, 

423-73. 

1.  In  General,  423-52. 

2.  To    Sell    or    Hypothecate 

Vessel  or  Cargo,  4S3-73. 
VII.  Power  of  Owner  to   Order  Sup- 
plies,  474. 

Admiralty  Jurisdiction  over  Ship-Building 
Contract,  see  Admiralty,  68,  240,  241, 
263. 

Admiralty  Jurisdiction  and  Practice,  see 
Admiralty,  304. 


Jurisdiction  as  between  State  and  National 
Courts  over  Crimes  on  Vessels,  see 
Courte,  1437. 

Effect  of  Embargo  and  Nonintercourse  Act, 
see    Embargo   and    Nonintercourse. 

Judicial  Notice  of  Rules  of  Navigation,  see 
Evidence,  22,  63-65. 

Presumption  that  Captain  and  First  Mate 
are  Licensed  Pilots,  see  Evidence,  182. 

Ship's  Papers  as  Evidence,  see  Evidence, 
1405-1411. 

Opinions  on  Questions  Involving  Nautical 
Skill,  see  Evidence,  1808-1811. 

Right  of  User  of  Drawbridge  to  Enjoin 
Unreasonable  Use  of  Rights  of  Naviga- 
tion, see  Injunction,  1,  239. 

Seizure  of  Vessel  on  High  Seas  or  Foreign 
Coasts,  see  International  Law,  13-16. 

Vessel .  as  Part  of  International  Territory, 
see  International  Law,  16-19. 

Law  Governing  Foreign  Vessel,  see  Inter- 
national I^w,  20,  21. 

Seizure  and  Condemnation  of  Vessel,  see 
International  Law,  31-33. 

Maritime  Liens,  see  Maritime  Liens. 

Agreement  against  Using  Steamer  in  Cer- 
tain Places  and  Times,  see  Monopoly 
and  Combinations,  34. 

Violation  of  Neutrality  by  Vessels,  see  Neu- 
trality, V. 

Contract  for  Carrying  Mails,  see  Postoffice, 
33,  42. 

Compensation  for  Carrying  Mails,  see  Post- 
office,  79. 

Set-off  by  Master  in  Action  by  Joint  Owners, 
see   Set-Off  and   Counterclaim,   35. 

Taxation  of  Steamboat  Company,  see  Taxes, 
63. 

Taxation  of  Boats  on  Interstate  Waters,  see 
Taxes,  335-337. 

Repeal  of  Statute  Imposing  Tax  on  Gross 
Receipts  of  Vessel,  see  Statutes,  618. 

Liability  of  Owners  of  Tug  for  Master's 
Negligence,  see  Towage,  22. 

Casting  Away  and  Destroying  Vessel,  see 
Vessel. 

Public  Use  of  Wharf  Erected  by  Railroad 
Company,  see  Wliarf,  5. 

Average,  see  Average. 

Bottomry,  see  Bottomry  and  Respondentia. 

Collision,  see  Collision. 

Marine  Insurance,  see  Insurance. 

Federal  Taxation  of  Steamboats,  see  Internal 
Revenue,  131. 

Pilots,  see  Pilots. 

Piracy,  see  Piracy. 

Salvage,  see  Salvage. 

Seamen,  see  Seamen. 

Towage,  see  Towage. 

Wharves,  see  Wharves. 


J.  In  General. 

1.  The  domicil  or  home  port  of  a  vessel 
enga;»ed  in  commerce  is  the  port  at  which 
she  is  registered,  and  which  must  be  the 
nearest  to  the  place  where  her  owner  or 
owners  reside.  Hays  v.  Pacific  Mail  S.  S.  Co. 
17  How.  596,         '  15:  254 

I  died  in  The  Jennie  B   Gllkey,   19   Fed.   120— 

The  Ellen  IIoifi:ate.  30  Fed.  126. 
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2.  Tlie  right  of  a  shipping  commissioner 
to  employ  clerks  under  the  acts  of  June  6, 
1884,  and  June  17,  1886,  depends  on  the 
sanction  of  the  Secretary  of  the  Treasury. 
United  States  v.  Gunnison,  155  U.  S.  389, 
15  Sup.  Ct.  Rep.  152,  39:  195 

Distinaitished  in  United  States  ▼.  Reed,  167  U. 

S.  672,  42  L.  ed.  320.  17  Sup.  Ct.  Rep.  919. 


//.  Laws    and    Reffulations    Generally. 

Federal  Court  Following  State  Decisions  as 
to,  see  Admiralty,  315b. 

Federal  Question  as  to,  see  Appeal  and  Error, 
III.  d,  9,  ft,  ( 24 ) . 

Regulations  Affecting  Commerce,  see  Com- 
merce, III. 

Quarantine  and  Inspection  Laws,  see  Com- 
merce, VI. 

Tonnage  and  Port  Regulations,  see  Com- 
merce, VII. 

^gulative  Power  of  Municipalities  over  Har- 
hors  and  Wharves,  see  Municipal  Cor- 
porations, 56. 

Regulations  as  to  Pilots,  see  Pilots,  II. 

Provisions  for  Compulsory  Pilotage,  see 
Pilots,  3. 

3.  A  ship  ought  not  to'  be  condemned  for 
doing  that  which,  by  the  laws  of  the  country 
of  its  origin  or  ownership,  it  was  required 
to  do.  The  Bel^enland  v.  Jensen  (Tlie 
Belgenland)  114  U.  S.  .355,  5  Sup.  Ct,  Rep. 
860,  29:  152 

4.  The  rules  and  regulations  which  have 
been  adopted  by  all  the  principal  .mari- 
time nations  of  the  world,  at  least  those 
whose  vessels  navigate  the  Atlantic  ocean, 
have  become  international,  and  virtually  a 
part  of  the  maritime  law.  They  will  be 
presumed  to  be  binding  upon  foreign  as 
well  as  domestic  ships,  unless  the  contrary 
is  made  to  appear.  '  The  Belgenland  v. 
Jensen  (The  Belgenland)  114  U.  S.  355,  5 
Sup.  Ct.  Rep.  860,  29:  152 
Cited  in  The  Oregon,  158  U.  S.  201,  39  L.  ed. 

951,  15  Sup.  Ct.  Rep.  804 — ^The  John  G. 
Stevens,  170  TJ.  8.  127,  42  L.  ed.  075,  18  Sup. 
Ct.  Rep.  544— The  New  York,  175  U.  S.  197, 
44  L.  ed.  131,  20  Sup.  Ct.  Rep.  67— The 
Troop.  118  Fed.  772 — Re  Clyde  S.  S.  Co.  134 
Fed.  100. 

5.  It  is  the  habit  of  every  nation  to  con- 
strue and  apply  its  revenue  and  navigation 
laws  with  exactness,  and  every  shipmaster 
ciigfiged  in  a  foreign  trade  must  take  notice 
of  them.  Howland  v.  Greenway,  22  How. 
491,  16:  391 

6-7.  Congress  having  created,  at  it  were, 
this  species  of  property  (vessels),  and  con- 
ferred upon  it  its  chief  value,  may  extend 
such  power  to  the  security  and  protection 
of  the  rights  and  title  of  all  persons  deal- 
ing therein.  White's  Bank  v.  The  Robert 
Emmett  (White's  Bank  v.  Smith)  7  Wall. 
646,  19:211 

Cited  In  The  Lottawanna   (Rodd  v.  Heartt)   21 

Wall.  577,  22  L.  ed.  063— Providence  &  N.  Y. 

S.  S.  Co.  y.  Hill  Mfg.  Co.  109  U.  S.  589,  27 

L.  ed.  1042,  3  Sup.  Ct.  Rep.  379— Re  Scott,  1 


Abb.  (U.  S.)  342,  8  ISat.  Bankr.  Res.  747, 
Fed.  Cas.  No.  12,517— The  William  T.  Graves, 
8  Ben.  573,  14  Blatchf.  193,  Fed.  Cas.  Mo. 
17,768— Best  ▼.  Staple,  61  N.  Y.  76 — Law- 
rence V.  Hodges,  92  N.  C.  677. 

As  to  steamboats. 

Enrolment  of,  see  infra,  28. 

Remission  of  Penalty  against  Steam  Ves- 
sel, see  infra,  45. 

See  also  infra,  32;  Commerce,  339a, 
341. 

8.  The  acts  of  Congress  providing  for  the 
licensing  and  inspection  of  steam  vessels 
are  applicable  to  a  steamer  engaged  as  a 
common  carrier  between  places  in  the  same 
state,  when  a  portion  of  the  merchandise 
transported  by  her  is  destined  to  places  in 
other  states,  or  comes  from  places  without 
the  state.  The  Daniel  Ball  v.  United  States 
(The  Daniel  Ball)  10  Wall.  557,  19:  999 
Cited   In   Kidd    v.    Pearson,   128   U.    S.   25,    32 

L.  ed.  352,  2  Inters.  Com.  Rep.  238,  9  Sup. 
Ct.  Rep.  6— O'Nell  v.  Vermont,  144  tJ.  S. 
346,  36  L.  ed.  461,  12  Sup.  Ct.  Rep.  693 — 
Diamond  Match  Co.  v.  Ontonagon,  188  U. 
S.  95,  47  L.  ed.  399,  23  Sup.  Ct.  Rep.  266 
— The  Robert  W.  Parsons  (Perry  v.  Haines) 
191  U.  S.  35.  48  L.  ed.  81,  24  Sup.  Ct  Rep.  8 
— New  York  ex  rel  Pennsylvania  R.  Co.  . 
KnlRht,  192  U.  S.  27.  48  L.  ed.  328.  24 
Sup.  Ct.  Rep.  202 — ^The  Sunwlck,  Fed.  Cas. 
No.  13,264 — ^The  Thomas  Swan,  6  Ben.  45. 
Fed.  Cas.  No.  13,931-^hlcago,  St.  P.  M.  &  O. 
R.  Co.  V.  Becker,  35  Fed.  886 — Re  Barber, 
39  Fed.  648— Cutting  v.  Florida  R.  ft  N.iv. 
Co.  3  Inters.  Com.  Rep.  667,  46  Fed.  644 
— ^Bx  parte  Jervey,  66  Fed.  961 — State  v. 
Harrub,  95  Ala.  184,  15  L.R.A.  764.  4 
Inters.  Com.  Rep.  102,  36  Am.  St.  Rep.  195. 
10  So.  752 — ^State  v.  Geer,  61  Conn.  132,  13 
L.R.A.  806,  3  Inters.  Com.  Rep.  734.  22 
Atl.  1012 — Frost  v.  Washington  Countr  R. 
Co.  96  Me.  83,  59  L.R.A.  73,  51  Atl.  806— 
Tredwav  v.  Riley,  32  Neb.  502,  2D  Am.  St. 
Rep.  447  49  N.  W.  268 — People  ex  rel. 
Pennsylvania  R.  Co.  v.  Knight,  171  N.  Y. 
359,  98  Am.  St.  Rep.  610,  64  N.  B.  152 — 
Com.  V.  Mooney,  12  Lane.  L.  Rev.  209 — 
Horn  V.  Miller,  48  Phila.  Leg.  Int.  36 — 
Rothermel  v  Zelgler,  7  Pa.  Co.  Ct.  507 — 
Rothermel  v.  Meyerle  136  Pa.  255,  9  L.R.A. 
368,  3  Inters.  Com.  Rep.  317,  20  At!.  583 — 
Houston  Direct  Nav.  Co.  v.  Insurance  Co. 
of  N.  A.  89  Tex.  6,  80  L.R.A.  714,  39  Am. 
St.  Rep.  17,  32  S.  W.  889. 

9.  Washington  territory  was  not  includ- 
ed in  any  of  the  nine  districts  established 
in  1857,  by  the  supervising  inspectors  of 
steamers  appointed  under  the  act  of  Con- 
gress of  August  30,  1852.  The  rules  and 
regulations  adopted  by  such  inspectors  did 
not  apply  to  Puget's  sound,  in  said  terri- 
tory, and  a  vessel  navigating  such  sound 
was  not  in  fault  for  a  collision  in  not  hav- 
ing complied  with  those  rules  and  regula- 
tions. Meigs  V.  Pacific  Mail  S.  S.  Co.  (The 
Resolute)    1    Wall.    682,  17:  496 

10.  U.  S.  Rev.  Stat.  §  4264,  amended  by 
the  act  of  Feb.  27,  1877,  subjects  vessels 
navigated  in  whole  or  in  part  by  steam, 
and  navigating  from,  to  and  between  the 
ports  therein  named,  to  the  provisions, 
requisitions,  penalties,  and  liens  included  in 
§   4255,   as  one  of  several   sections  of    the 
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chapter  relating  to  the  space  in  vessels  ap- 
propriated to  the  use  of  passengers.  United 
States  v.  The  Strathairlj  (The  Strathairly) 
124  U.  S.  558,  8  Sup.  Ct.  Rep.  609,    31 :  680 

11.  A  boat  propelled  by  steam,  which 
habitually  carries  four  persons  and  some- 
times  more,  and  is  capable  of  carrying 
twenty-five,  ought  to  be  subject  to  inspec- 
tion, although  she  does  not  convey  pas- 
sengers for  hire,  and  differs  from  a  ytfcht 
in  not  being  sea-going,  and  in  not  being  de- 
signed and  used  for  pleasure  merely.  If 
neither  a  ferryboat  nor  a  yacht,  she  clearly 
falls  within  the  meaning  of  the  phrase, 
"other  small  craft  of  like  character,"  con- 
tained in  Rev.  Stat.  §  4426,  U.  S.  Comp. 
Stat.  1901,  p.  3029.  Hartranft  v.  Du  Pont, 
118  U.  S.  223,  6  Sup.  Ct.  Rep.  1188, 

30:  205 

Citrd  In  The  Oyster  Police  Steamers,  31  Fed. 

767 — United   States  v.   Guess,   48   Fed.   588. 

12.  A  wooden  boat  whose  length  of  water 
line  is  37  feet,  length  of  keel  34  feet,  width 
of  beam  8  feet,  depth  of  hold  3  feet  9 
inches,  draught  of  water  2  feet  1  inch,  open 
except  her  forward  part,  which  was  board- 
ed over,  the  boat  containing  a  small  engine 
and  boiler,  and  being  used  by  her  owner  to 
transport  himself,  his  superintendent,  and 
occasionally  his  workmen — sometimes  as 
many  as  nine  or  ten — across  the  Delaware 
river,  and  being  capable,  when  the  water 
was  smooth,  of  conveying  twenty-five  per- 
sons, was  liable  to  inspection  under  the 
statutes  of  the  United  States.  Hartranft 
V.  Du  Pont,  118  U.  S.  223,  6  Sup.  Ct.  Rep. 
1188,  30: 205 

13.  U.  S.  Rev.  Stat.  §  4266,  reauiring  the 
master  of  a  vessel  to  furnish  a  list  of  pas- 
sengers to  the  collector  of  the  district  in 
which  the  vessel  arrives,  does  not  apply  to 
a  steam  vessel;  and  a  penalty  for  its  viola- 
tion is  not  chargeable  as  a  lien  on  the  ves- 
sel. United  States  v.  The  Strathairly  (The 
Strathairly)  124  U.  S.  558,  8  Sup.  Ct.  Rep. 
609,  31 :  580 

Barj^  carrylnfi:  passengers. 

14.  A  canal  bc«t  laden  with  coal  for 
transportation,  having  on  board  the  wife 
and  children  of  the  captain,  is  not  "a  barge 
carrying  passengers,"  within  the  meaning 
of  Rev.  Stat.  §  4492,  U.  S.  Comp.  Stat.  1901, 
p.  3058,  which  requires  such  a  barge,  while 
in  tow  of  a  steamer,  to  be  provided  with 
**fire  buckets,  axes,  life  preservers,  and 
yawls."  Eastern  Transp.  Line  v.  Cooper,  99 
U.  S.  78,  25:  382 
Cited  In  United  States  v.  Guess,  48  Fed.  588. 

Ships*  papers  and  nationality. 

State  Taxation  or  Regulation  of  En- 
rolled Vessel,  see  Commerce,  HI.  d, 
13;  349. 

State  Registration  and  Enrolment,  see 
Commerce,  298,  299. 

Prima  Facie  Case  of  Forfeiture  for 
Fraudulent  Use  of  Register,  see 
Evidence,  328. 


Certificate   of    Registry,    see    Evidence, 

1090,   1091. 
Ship's  Papers  as  Evidence,  1405-1411. 
See  also  infra,  31. 

15.  Ships  have  a  national  character,  as 
recognized  by  the  law  of  nations,  because 
they  regularly  carry  the  flag  of  the  nation 
to  which  they  belong.  The  Wm.  Bagaley  v. 
United  States  (The  William  Bagaley)  5 
Wall.    377,  18:  583 

'  16.  In  the  law  of  nations  it  is  an  estab- 
lished rule  that  the  ship's  papers  are  but 
prima  facie  evidence  of  what  they  state; 
and,  if  they  are  shown  to  be  fraudulent, 
they  are  not  to  be  held  proof  of  any  valid 
title.  This  rule  applies  to  transactions'  be- 
tween nations  in  time  of  peace  as  well  as 
in  prize  cases.  Whether  the  fraud  is  in  the 
original  obtaining  of  these  documents,  or 
in  the  subsequent  fraudulent  and  illegal  use 
of  them,  when  once  it  is  established  it 
destroys  them  as  proof.  United  States  v. 
The  Amistad,  15  Pet.  518,  10:  826 

17.  Although  the  owner  of  the  vessel  has 
been  guilty  of  an  offense  for  which  the  law 
prescribes  a  penalty,  this  will  not  justify 
the  detention  of  his  ship's  papers  by  the 
collector  of  customs.  Badger  v,  Gutiercz, 
111  U.  S.  734,  4  Sup.  Ct.  Rep.  563,  28:  581 
Cited  in  Peterson  v.  The  Nellie  and  Annie,  37 

Fed.  218. 

18.  A  collector  of  customs,  who  detains 
the  papers  of  a  ship  at  a  time  when  the 
ship  is  not  under  seizure,  and  which  were 
not  deposited  with  him  for  the  purpose  of 
the  vessel's  making  an  entry  or  clearance, 
is  liable  for  damages  for  such  detention. 
Badger  v.  Gutierez,  111  U.  S.  734,  4  Sup. 
Ct.  Rep.  563,  28:  581 

19.  A  chartered  vessel  is  to  a  certain  ex- 
tent, pro  hao  vice,  a  vessel  of  the  nation 
to  which  the  charterer  belongs.  The  Adula, 
176  U.  S.  361,  20  Sup.  a.  Rep.  432. 

44:  505 

Regrlstry  and  enrolment. 

Forfeiture  for  Violation  of  Registry 
Act,  see  infra,  36—43. 

Construction  of  Statute  as  to,  see  Stat- 
utes, 512. 

See  also  infra,  31,  47,  50,  65. 

20.  A  new  register  must  be  obtained 
within  a  reasonable  time  after  the  transfer 
of  title  on  a  vessel.  United  States  v.  Wil- 
lings,  4  Cranch,  48,  2:  546 
Cited  in  United  States  v.  The  Forrester,  New- 
berry, A  dm.  94,  Fed.  Cas.  No.  10,132. 

21.  The  acts  of  Congress  for  the  enrol- 
ment and  license  of  vessels  require  such 
enrolment  and  license  only  for  vessels  em- 
ployed upon  the  navigable  waters  of  the 
United  States.  United  States  v.  Montello 
(The  Montello)  11  Wall.  411,  20:  191 
Cited   In   Louisville   &   N.    R.    Co.   v.   Railroad 

Commission,   19   Fed.  708 — United  States  v. 
Beacham,  29  Fed.  284. 

22.  Vessels  of  the  United  States  are  crea- 
tures of  the  legislation  of  Congress.  None 
can  be  denominated  such,  or  be  entitled  to 
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the  oenefits  or  privileges  thereof,  except 
those  registered  or  enrolled  according  to 
acts  of  Sept.  1,  1789,  and  Dec.  31,  1792,  and 
must  be  wholly  owned  by  citizens  of  the 
United  States  and  be  commanded  by  citi- 
zens of  the  same.  White's  Bank  v.  The 
Robert  Emmett  (White's  Bank  v.  Smith)  7 
Wall.  646,  19:211 

Cited  In  Morgan  t.  Parhnm,  16  Wall.  476, 
21  L.  ed.  304 — Crapo  v.  Kelly,  16  Wall.  633, 
21  L.  ed.  439— Hall  v.  De  Culr,  95  U.  8. 
405,  24  L.  ed.  550— Ft.  Pitt  Nat.  Bank  v. 
Williams,  43  La.  Ann.  422,  9  So.  117— The 
Lotawana,  32  Phlla.  Leg.  Int.  210. 

23.  By  the  act  of  Congress  relating  to 
the  enrolment  of  vessels,  it  is  not  required, 
in  order  to  make  a  bill  of  sale  of  a  vessel 
valid,  that  it  shall  be  enrolled  in  the  cus- 
tomhouse; but  enrolment  is  required  to  en- 
title the  vessel  to  the  character  and  privi- 
leges of  an  American  vessel.  Hozey  v.  Bu- 
chanan, 16  Pet.  215,  10:  941 

24.  "Arrival,"  within  the  meaning  of  the 
act  of  February  28,  1803,  requiring  a  master 
to  deposit  his  register,  etc.,  with  the  con- 
sul or  agent  at  a  foreign  port,  is  not  merely 
touching  at  a  port  for  information,  or  being 
driven  in  by  an  adverse  wind  and  sailing 
again  when  it  changes,  but  is  an  arrival  for 
business  purposes,  and  such  as  requires  an 
entry  of  the  vessel.  Harrison  v.  Vose,  9 
How.  372,  13:  179 
Cited   In   Gould   v.   Staples,    9   Fed.    162 — The 

Javirena,  14  C.  C.  A.  352,  30  U.  S.  App. 
219,  67  Fed.  156— The  Coqultlam.  23  C.  C. 
A.  444.  48  U.  8.  App.  103,  77  Fed.  749— 
Seidel  V.  Peschkaw,  27  N.  J.  L.  481. 

'  25.  The  act  of  March  2,  1831,  in  refer- 
ence to  vessels  engaged  in  navigating 
waters  on  the  northern,  northeastern,  and 
northwestern  frontiers  of  the  United  States, 
makes  the  enrollment  of  the  vessel  equiva- 
lent to  both  registry  and  enrolment,  and 
subjects  the  vessel  to  all  the  rules,  regula- 
tions, and  penalties  relating  to  registered 
vessels.  United  States  v.  LeetzeT  (The 
Mohawk)  3  Wall.  566,  18:  67 

26.  [An  American  registered  vessel  sold  in 
part,  while  at  sea,  to  resident  American 
citizens,  without  a  bill  of  sale  reciting  her 
registry,  and  without  a  new  registry  until 
her  arrival  in  her  home  port,  where  she  is 
resold  to  the  vendor  before  entry,  does  not 
lose  her  privileges  as  an  American  vessel,  or 
become  subject  to  foreign  duties;  and  a 
new  register  is  unnecessary.  Willing  v. 
United    States    (C.    Ct.)    4   Dall.   374, 

1:.872] 
United  States  v.  Willings,  4  Cranch,  48, 

2:546 

27.  If  one  partner  obtains  an  American 
register  for  a  ship  by  swearing  that  he,  to- 
gether with  his  partner,  of  the  city  of  New 
iork,  merchant,  are  the  only  owners  of  the 
vessel  for  which  the  register  is  obtained, 
when  in  fact  his  partner  is  domiciled  in 
England,  the  vessel  is  liable  to  forfeiture, 
under  the  act  of  Congress  of  December  31, 
1792.  The  Venus,  8  Cranch,  253,  3:  553 
Cited    in    United    States    v.    129    Packages,    2 

Am.  L.  Keg.  N.  S.  423,  Fed.  Gas.  No.  15,941. 


28.  A  steamboat  engaged  in  lightering 
goods  from  and  to  vessels  anchored  in  the 
lower  bay  of  Mobile  and  the  wharfs  of  the 
city,  and  in  towing  vessels  anchored  there 
to  and  from  the  city,  and  sometimes  towing 
them  beyond  the  outer  bar  of  the  bay  and 
into  the  gulf,  is  engaged  in  the  coasting 
trade,  within  the  act  of  Congress  providing 
for  the  enrolment  and  licensing  of  vessels 
in  such  trade.  Foster  v.  Davenport,  22 
How.  244,  16:  248 

29.  Every  vessel  of  the  United  States 
which  is  afloat  is  bound  to  have  with  her, 
from  the  officers  of  her  home  port,  either  a 
register  or  an  enrolment;  the  former  when 
engaged  in  forei^,  and  the  latter  when  en- 
gaged in  domestic,  commerce;  or  she  is  en- 
titled to  no  protection  under  the  laws  of 
the  United  States,  and  is  liable  to  seizure; 
and,  in  a  foreign  jurisdiction  or  on  the  high 
seas,  can  claim  no  rights  as  an  American 
vessel.  Badger  v.  Gutierez,  111  U.  S.  734, 
4   Sup.   Ct.  Rep.   563,  28:  581 

liloense. 

Of  Steam  Boat,  see  supra,  8. 

Appellate  Jurisdiction  over  Proceedings 
to  Obtain  License,  see  Appeal  and 
Error,  1003. 

Matters  Affecting  Commerce,  see  Com- 
merce, III.  d.  13;  in.  m. 

Right  of  Navigation  under  Federal  Li- 
cense, see  Commerce,  156-158. 

Effect  of  Federal  License,  see  Com- 
merce, 156-158;  294-296. 

State  Licenses,  see  Commerce,  304-307. 

State  Regulation  of  Oyster  Dredging 
by  Licensed  Vessel,  see  Commerce, 
159. 

See  also  supra,  21,  28;  Commerce,  339a. 

30.  A  licensed  fishing  vessel  is  liable  to 
forfeiture,  under  the  act  of  February  18, 
1793,  §  32,  for  sailing  laden  with  goods,  in- 
tending to  carry  them  to  another  place 
than  tnat  for  which  she  was  licensed,  with- 
out a  license  therefor,  although  the  goods 
are  domestic  and  not  liable  to  any  duty. 
The  Active  v.  United  States,  7  Cranch,  100, 

3:282 
Cited  in  The  Ellsa,  2  Gall.  10,  Fed.  Cas.  No. 
4,346 — The  Nymph,  1  Sumn.  518,  Fed.  Cas. 
No.  10.388 — The  Nymph,  1  Ware.  262.  Fed. 
Cas.  No.  10,389 — The  Ocean  Bride,  1  Has- 
kell, 339,  Fed.  Cas.  No.  10,404 — The  Swal- 
low, 1  Ware.  24,  Fed.  Cas.  No.  13.606 — 
The  Three  Brothers,  1  Gall.  144,  Fed.  Caa. 
No.  14,009 — The  Two  Friends,  1  Gall.  lifl. 
Fed.  Cas.  No.  14,289 — United  States  v.  The 
Paryntha  Davis,  3  Ware,  162.  Fed.  Cas.  No. 
16,004— The  Willie  G.  1  Haskell,  260,  Fed. 
Cas.  No.  17,762. 

31.  The  object  of  a  coasting  license  can- 
not be  to  ascertain  the  national  character 
of  a  vessel,  but  to  give  permission  to  a 
vessel,  already  proved  by  her  enrolment,  to 
carry  on  the  coasting  trade.  Gibbons  v. 
Ogden,  9  Wheat.  1,  6:  23 
Cited  In   Smith  v.  Maryland,  18  How.  74,   15 

L    ed.  271. 

32.  Grand  river,  being  capable  of  bearing 
a  steamer  of  123  tons  burden,  laden  with 
passengers,  for  a  distance  of  40  miles  from 
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its  mouth  in  Lake  Michigan,  is  a  naviga> 
hie  water  of  the  United  States,  within  the 
mesning  of  the  acts  of  Congress  of  July  7, 
1838.  and  August  30,  1852,  concerning  the 
licensing  and  inspection  of  steam  vessels. 
The  Daniel  Ball  v.  United  States  (The  Dan- 
iel Ball)  10  Wall.  557.  19:  999 
DiniinguUhed  in  Poynter  y.  Chipman,  8  Utah, 
4o0.  32  Pac.  600. 

Cited  In  Packer  ▼.  Bird,  137  U.  S.  667.  34 
L.  ed.  820,  11  Sup.  Ct.  Rep.  210 — Leovy 
T.  United  States,  177  U.  S.  630,  44  L.  ed. 
918.  1^0  Sup.  Ct.  Rep.  797— -The  Robert  W. 
Parsons  (Perry  ▼.  Haines)  101  U.  S.  26,  48 
L.  ed.  77,  24  Sup.  Ct.  Rep.  8 — The  Avon, 
Fed.  Caa.  No.  680 — The  General  Cass.  Fed. 
Cas.  No.  5.307 — Lawton  v.  Comer,  7  UR.A. 
62,  40  Fed.  482 — Grand  Trunk  R.  Co.  v.  A. 
Backus,  Jr.  &  Sons,  46  Fed.  214 — Scranton 
V.  Wheeler.  6  C.  C.  A.  692,  16  U.  S.  App.  152. 
57  Fed.  810— Chlaolm  v.  Caincs.  67  Fed.  294 
— United  States  v.  Boyer,  85  Fed.  434 — 
Toledo  Liberal  Shooting  Co.  v.  Brie  Shooting 
Club.  33  C.  C.  A.  236.  62  U.  S.  App.  644. 
90  Fed.  682 — United  States  v.  Geddes,  65 
C.  C.  A.  321,  131  Fed.  453— Walker  v. 
Allen,  72  Ala.  459 — Lewis  v.  Coffee  County, 
77  Ala.  102,  54  Am.  Rep.  55 — Sullivan  v. 
Spotswood.  82  Ala.  167,  2  So.  716 — Morrison 
Bros.  V.  Coleman,  87  Ala.  657,  5  L.R.A. 
385,  6  So.  374— Bayser  v.  McMillan  Mill 
Co.  105  Ala.  397,  53  Am.  St.  Rep.  138.  16 
So.  923 — Little  Rock.  M.  River  ft  T.  R.  Co. 
V.  Brooks,  39  Ark.  409,  43  Am.  Rep.  277 
— Healy  v.  Jollet  ft  C.  R.  Co.  2  111.  App. 
439 — Com.  V.  Vincent,  108  Mass.  447 — Com. 
V.  King.  150  Mass.  224,  5  L.R.A.  538.  22 
N.  E.  905^Baldwln  v.  Erie  Shooting  Club, 
127  Mich.  662,  87  N.  W,  59— Cooley  v. 
Golden.  117  Mo.  46.  21  L.R.A.  305.  23  S. 
W.  100 — Concord  Mfg.  Co.  v.  Robertson,  66 
N.  H.  5,  18  L.R.A,  682,  25  Atl.  718— United 
States  V.  Rio  Grande  Dam  ft  Irrig.  Co.  9 
N.  M.  299.  51  Pac.  674— Ten  Eyck  v.  War- 
wick. 75  Hun,  566,  27  N.  Y.  Sopp.  536 — 
Gwaltney  v.  Scottish  Carolina  Timber  ft 
Land  Co.  Ill  N.  C.  560,  16  S.  B.  692— 
Shaw  V.  Oswego  Iron  Co.  10  Or.  378,  45  Am. 
Rep.  146 — Norfolk  ft  W.  R.  Co.  v.  Com. 
26  W.  N.  C.  193 — Rothermel  v.  Meyerle,  136 
Pa.  265.  9  L.R.A.  368.  3  Inters.  Com.  Rep. 

317.  26  W.  N.  C.  424.  20  Atl.  588— State 
V.  PaclAc  Guano  Co.  22  S.  C.  76 — Southern 
R.  Co.  V.  Ferguson,  105  Tenn.  562,  80  Am. 
St.  Rep.  908,  59  S.  W.  343 — New  England 
Trout  ft  Salmon  Club  v.  Mather,  68  Yt. 
345,  33  L.R.A.  571,  35  Atl.  323— East 
Iloqniam  Boom  &  Logging  Co.  v.  Nec- 
son.  20  Wash.  146.  54  Pac.  1001— Willow 
River  Club  v.  Wade,  100  Wis.  99,  42  L.R.A. 

318.  76  N.  W.  273. 

Port  anthorltles. 

33.  Port  regulations  are  supposed  to  be 
known  to  the  shipowner  before  he  sends  his 
vessel  on  the  voyage,  and  the  general  rule 
is  that,  in  sending  her  to  any  particular 
port,  he  elects  to  submit  to  lawful  regula- 
tions established  at  that  port.  Creevy  v. 
The  Eclipse  Tow-Boat  Co.  (The  Merrimac) 
14  Wall.  199,  20:  873 
Cited  In  The  Energla,  124  Fed.  847. 

34.  The  right  and  duty  of  port  authori- 
ties to  preserve  or  destroy  property,  to  pre- 
vent spreading  of  fire,  is  derived  from  the 
municipal  law,  and  not  from  the  law  of  the 


sea.    Ralli  v.  Troop,  167  U.  S.  386,  15  Sup. 

Ct.  Rep.  657,  39:  742 

Cited   in    Workman   v.    New    York.    170   U.    8. 

590,  45  L.  ed.  332,  21  Sup.  Ct.  Rep.  212. 

35.  It  is  the  duty  of  the  master  of  a  ves- 
sel to  acquaint  himself  with  the  laws  of  the 
country  with  which  he  is  trading,  and  to 
conform  his  conduct  to  those  laws.  He  can- 
not defend  himself  under  asserted  ignorance, 
or  erroneous  information  on  the  subject. 
Howland   v.  Greenway,   22   How.   491, 

16:  391 

Forfeitures  and  penalties. 

See  also  supra,  25,  27,  29. 

36.  A  vessel  is  not  forfeited,  under  the 
registry  act  of  December  31,  1792,  so  as  to 
vest  the  title  in  the  United  States  ipso 
facto  J  by  a  false  oath,  but  the  United 
States  must  elect  to  pursue  the  remedy  of 
forfeiture  given  by  that  act  as  an  alterna- 
tive to  recovering  the  value  of  the  ship 
from  the  person  who  took  the  false  oath, 
and  proceed  to  have  the  forfeiture  declared. 
Until  this  is  done  a  bona  fide  purchaser 
will  take  it  free  from  the  penalty.  United 
States  V.  Grundy,  3  Cranch,  337,  2:  459 
Distingui9hed  in  The  Neptune,  8  Wheat.  007,  4 

L.  ed.  471— Morrill  v.  Taylor,  6  Neb.  246. 

Cited  in  Noble  v.  Union  River  Logging  R.  Co. 
147  U.  S.  173,  37  L.  ed.  126,  13  Sup.  Ct.  Rep. 
271— United  States  v.  Wllletts,  5  Ben.  223, 
Fed.  Cas.  No.  16,699 — Summers  v.  Clark, 
29  La  Ann.  102. 

37.  A  transfer  of  a  registered  vessel  of 
the  United  States  to  a  foreign  subject,  in  a 
foreign  port,  for  the  purpose  of  evading 
the  revenue  laws  of  the  foreign  country, 
with  an  understanding  that  it  is  to  be 
afterwards  reconveyed  to  the  former  owner, 
works  a  forfeiture  of  the  vessel,  under  the 
ship  registry  act  of  1792,  chap.  1,  §  16,  un- 
less the  transfer  is  made  known  in  the 
manner  prescribed  by  §  7  of  the  act.  The 
Margaret,  9  Wheat.  421,  6:  125 

38.  The  ship  registry  act  of  December  31, 
1792,  providing  for  the  forfeiture  of  a  ves- 
sel transferred  to  a  subject  of  a  foreign 
state  unless  the  master  of  the  ship  deliver 
the  certificate  of  registry  to  the  collector 
of  the  district  on  the  vessel's  arrival  from 
the  port  where  the  transfer  was  made,  does 
not  require  a  beneficial  or  bona  fide  sale  to 
a  foreign  subject  or  citizen,  but  a  transmu- 
tation of  ownership  "by  way  of  trust,  con- 
fidence, or  otherwise."  The  Margaret,  9 
Wheat.  421,  6:  125 
Cited  in  The  Plorenzo.  B latch f.  &  H.  58,  Fed. 

Cas.  No.  4,886 — The  Maria,  Deady,  94.  Fed. 
Cas.  No.  9.075. 

.39.  A  registered  vessel  which  continues 
to  use  its  registry  after  a  transfer  to  the 
subject  of  a  foreign  state  is  liable  to  a 
forfeiture,  under  §  27  of  the  ship  registry 
act  of  December  31,  1792.  The  Margaret,  9 
Wheat.   421,  6:  125 

.40.  Forfeiture  of  a  vessel  registered  as  a 
vessel  of  the  United  States  will  not  be  de- 
creed on  the  theory  that  a  subject  of  a  for- 
eign prince  was  part  owner,  where  the  facts 
are  as  consistent   with  the  claim   that   he 
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was  acting  as  agent  for  the  claimant  as 
with  the  theory  of  ownership.  United 
States  V.  The  Burdett,  9  Pet.  682,      9:  273 

41.  Under  the  act  of  1817,  which  pro- 
hibits the  importation  of  goods  from  any 
foreign  port  into  the  United  States  except 
in  vessels  of  the  United  States,  a  vessel 
owned  by  citizens  of  the  United  States,  the 
cargo  of  which  was  the  production  of  Can- 
ada, falls  within  the  prohibition  of  the  act, 
and  is  liable  to  forfeiture,  where  she  had 
not  been  registered  as  required  by  act  of 
Congress.  Murray  v.  United  States  (The 
Merritt)  17  Wall.  582,  21:682 
Cited    In    The    Conqueror,    166    U.    S.    119,    41 

L.  ed.  942,  17  Sup.  Ct.  Rep.  510 — The  Con- 
queror, 49  Fed.  106. 

42.  The  provisions  of  the  registry  act  of 
1792,  §  27,  forfeiting  a  vessel  if  a  certificate 
is  fraudulently  or  knowingly  used  for  her, 
the  benefit  of  which  she  is  not  entitled  to, 
apply  as  well  to  vessels  which  have  not 
been  previously  registered  as  to  those  to 
which  registers  have  been  previously  grant- 
ed. The  Neptune,  3  Wheat.  601,  4:469 
Cited  In  The  Fideliter,  Deady,  644,  Fed.  Gas. 

No.  4,756. 

43.  Under  the  registry  act  of  1792,  §  27, 
a  vessel  may  be  forfeited  for  the  fraudulent 
use  of  a  certificate  of  registry  to  the  bene- 
fit of  which  she  was  not  entitled.  The 
Luminary,  8  Wheat.  407,  5:  647 
United  States  v.  Leetzel    (The  Mohawk)    3 

Wall.  566,  18:  67 

Cited  In  Belden  ▼.  Chase,  150  U.  S.  696,  37 
L.  ed.  1226,  14  Sup.  Ct.  Rep.  264— St.  Clair 
V.  United  States,  154  U.  S.  151,  38  L.  ed. 
943,  14  Sup.  Ct.  Rep.  1002 — The  Acorn,  2 
Abb.  (U.  S.)  436,  Fed.  Cns.  No.  20— The 
Nnl)ob,  1  Brown,  Adm.  118,  Fed.  Gas.  No. 
10.002. 

44.  The  acts  of  an  agent  with  whom  a 
vessel  is  intrusted  bind  the  owner,  and  may 
cause  a  forfeiture  of  the  vessel  for  infrac- 
tion of  public  law  not  anticipated  by  the 
owners.  Jecker  v.  Montgomery,  18  How. 
110.  15:  311 
Cited  In  The  Henry  Mlddleton.   Blatchf.  Prise 

Cas.  122,  Fed.  Cas.  No.  0,378 — The  Peter- 
hoff,  Blatchf.  Prize  Cas.  540,  Fed.  Cas.  No. 
11,024— The  Solldad  Cos.,  Blatchf.  Prize 
Cas.  93,  Fed.  Cas.  No.  13,164 — The  Spring- 
bok, Blatchf.  Prize  Cas.  462,  Fed.  Cas.  No. 
13,264 — The  Stephen  Hart.  Blatchf.  Prize 
Cas.  417,  Fed.  Cas.  No.  13,364 — The  Zavalla, 
Blatchf.  Prize  Cas.  173,  Fed.  Cas.  No.  18,- 
203— The  Adula,  89  Fed.  358. 

45.  A  remission  by  the  Secretary  of  the 
Treasury,  under  Rev.  Stat.  §  5294,  U.  S. 
Comp.  Stat.  1901,  p.  3607,  of  penalties 
incurred  by  a  steam  vessel  for  taking  on 
board  an  unlawful  number  of  passengers, 
where  the  remission  is  applied  for  before 
a  suit  in  rem  brought  for  the  penalties 
against  the  vessel,  by  an  informer,  is  tried, 
is  effectual  to  destroy  all  liability  in  the 
suit.  Pollock  V.  Bridgeport  S.  B.  Co.  (The 
Laura)  114  U.  S.  411,  5  Sup.  Ct.  Rep.  881, 

29:  147 

46.  The  penalty  recoverable  against  a  ves- 
sel, under  U.  S.  Rev.  Stat.  §  4266.  for  fail- 
ure to  report  list  of  passengers,  is  limited 


to  the  amount  adjudged  as  a  penalty  by 
way  of  fine  against  the  master,  and  pay- 
ment on  the  part  of  either  is  a  satisfaction 
of  the  whole.  United  States  v.  The  Stra- 
thairly  (The  Strathairly)  124  U.  S.  558,  8 
Sup.  a.  Rep.   609,  31:580 


///.  Title  and  Transfer  of  Vessels, 

Title  of  United  States  under  Charter  Party, 
see  infra,  102,  104. 

Effect  of  Failure  to  Deliver  Vessel  As- 
signed as  Security,  see  Assignment,  12. 

Title  Passing  under  Assignment  for  Credi- 
tors, see  Assignment  for  Creditors,  70. 

Colorable  Transfer  from  Belligerent  to  Neu- 
tral as  Ground  for  Condemnation,  see 
Prize  and  Capture,  134. 

Replevin  by  Registered  Owner  against  one 
who  has  Paid  Full  Value,  see  Re- 
plevin, 6. 

See  also  infra,  92. 

47.  A  bill  of  sale  is  not  necessary  to 
transfer  title  to  a  vessel.  The  law  of  the 
United  States  which  requires  the  register  to 
be  inserted  in  the  bill  of  sale  on  every 
transfer  of  a  vessel  applies  only  to  the  char- 
acter and  privileges  of  the  vessel  as  an 
American  ship.  Fitz  v.  The  Amelie  (The 
Amelie)  6  Wall.  18,  18:  806 
Cited  in  The  Marlon   S.   Harris,   29  C.   C.   A. 

430,  56  U.  S.  App.  08,  85  Fed.  790 — Scran- 
ton  V.  Coe,  40  Conn.  162 — Columbia  NaT. 
Co.  V.  Vancouver  Transp.  Co.  32  Or.  536, 
52  Pac.  613. 

48.  The  subject  of  sales,  with  the  obliga- 
tions which  attend  them,  is  regulated  by  the 
Civil  Code  of  Louisiana,  and  sales  of  ves- 
sels are  within  these  laws.  Bulkley  v.  Hon- 
old,  19  How.  390,  15:  663 

49.  The  person  who  superintends  the  con- 
struction of  a  vessel,  and  makes  payments 
in  instalments  as  the  work  is  done,  is  con- 
sidered the  real  owner.  (Per  Clifford,  J.) 
Calais  S.  B.  Co.  v.  Scudder,  2  Black,  372, 

17:  282 
Cited  in  The  Revenue  Cutter  No.  2,  4  Sawy. 
160,  Fed.  Cas.  No.  11,714. 

50.  Enrolment  of  a  vessel  is  not  prima 
facie  evidence  of  title  in  the  person  named 
as  owner  without  proof  of  auxiliary  cir- 
cumstances showing  that  it  was  made  with 
the  authority  of  the  person  sought  to  be 
charged  as  owner.  (Per  Clifford,  J.)  Calais 
S.  B.  Co.  V.  Scudder,  2  Black,  372,  17:  282 
Cited   in   Davidson   v.    Baldwin,    24   C.    C.    A. 

468,  47  U.  S.  App.  589,  79  Fed.  100 — 
Moynihan  v.  Drobas,  124  CaL  213,  71  Am. 
St.  Rep.  46,  66  Pac.  1026. 

Rights  and  powers  of  majority  owners. 

51.  Unless  co-owners  agree  on  a  managing 
owner,  or  the  dissenting  minority  invoke 
the  interference  of  admiralty,  the  majority 
in  interest  control  the  employment  of  the 
ship  and  appoint  the  master.  The  Wm.  Baga- 
lev  V.  United  States  (The  William  Bagalev) 
5  Wall.  377,  18:  583 
Cited  in  The   Elisa  B.   Emory,   3   Fed.   242 — 
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Williams  T.  Hays,  143  N.  Y.  458.  26  L.R.A. 
157,  42  Am.  St.  Rep.  748,  88  N.  E.  449. 

52.  The  majority  of  the  owners  of  a  ship 
have  a  right  to  employ  her  in  such  voyages 
as  they  please,  giving  a  stipulation  to  the 
dissenting  owners  for  the  safe  return  of  the 
ship,  if  the  latter,  upon  the  proper  libel 
filed  in  the  admiralty,  require  it;  and  the 
minority  may  employ  the  ship  in  like  man- 
ner, if  the  majority  decline  to  employ  her 
at  all.  The  Orleans  v.  Phcebus,  11  Pet. 
175,  9:  677 

died  In  Head  v.  Amoskeag  Mfg:.  Co.  118  TJ. 
S.  23,  28  L.  ed.  894,  5  Sup.  Ct.  Rep.  44 1-— 
Walter  v.  Kierstead,  74  Ga.  25 — Andrews  v. 
Betts,  8  Hun,  324 — Reynolds  r.  Neilson,  116 
Wis.  486,  96  Am.  St.  Rep.  1000,  93  N.  W. 
455. 

Sale. 

Master's  Power  to  Sell  Vessel,  see  in- 
fra, VI.  b,  2. 

Necessity  of  New  Registry  after  Trans- 
fer, see  supra,  20. 

Begulations  as  to,  see  supra,  23. 

EfTect  of  Sale  on  Privileges  of  Vessel, 
see  supra,  26. 

Forfeiture  of  Vessel  for  Violation  of 
Registry  Act  after  Transfer,  see 
supra,  37-39. 

Admiralty  Jurisdiction  over  Contract 
for  Sale,  see  Admiralty,  237. 

What  Law  Governs,  see  Conllict  of 
Laws,  169. 

Oral  Contract  of  Sale,  see  Contracts, 
115. 

Bill  of  Sale  as  Prima  Facie  Evidence  of 
Ownership,   see  Evidence,  704. 

Parol  Evidence  to  Show  Bill  of  Sale  to 
be  Mortgage,  see  Evidence,  1575, 
2390. 

Parol  Evidence  of  Attending  Circum- 
stances, see  Evidence,  1700. 

Revocation  of  Power  of  Attorney  to  Sell, 
see  Principal  and  Agent,  42. 

Authority  of  Agent  to  Sell,  see  Prin- 
cipal and  Agent,  63. 

Rescission  of,  for  Fraud,  see  Sale,  159. 

See  also  supra,  47,  48. 

53.  A  dispute  between  owners  as  to  the 
manner  of  employing  the  ship  is  not  ground 
for  directing  a  sale.  The  Orleans  v.  Phoe- 
bus, 11  Pet.  175,  9:  677 
Cited  in   I^wls   v.    Kinney,   6   Dill.   161,    Fed. 

Cfls.   No.   8.325 — Coyne   v.    Caples.    7    Sawy. 
363,  8  Fed.  640. 

54.  [A  contract  for  the  future  sale  and 
transfer  of  a  ship  will,  if  so  intended,  leave 
the  title  meanwhile  in  the  seller.  Murga- 
troyd  V.  Crawford  (Pa.  Sup.  Ct.)  3  Dall. 
491.  1 :  692] 

55.  When  the  ship  is  lawfully  sold,  the 
purchaser  takes  an  absolute  title  devested 
of  all  liens,  and  they  are  transferred  to 
the  proceeds  of  the  ship.  Fitz  v.  The  Amelie 
(The  Amelie)  6  Wall.  18,  18:  806 
died  in  Melssner  v.  Stein,  72  Ga.  236— Ryan 

V.  Hook,  34  Hun,  192. 

56.  In  the  bill  of  sale  of  a  steamboat,  in 
which  it  was  stated  "that  this  sale  is  upon 
this  express  condition,"   that  the  vessel  is 


not  within  ten  years  to  be  run  upon  certain 
routes  of  travel,  the  language  was  con- 
sidered to  be  a  condition,  not  a  covenant. 
Hale  V.   Finch,   104   U.   S.   261,        26:732 

57.  A  purchaser  without  notice  may  in 
many  cases  hold  his  purchase  free  from  an 
interest  with  which  it  was  chargeable  in 
the  hands  of  the  vendor;  but  it  cannot  re- 
turn into  the  hands  of  the  vendor  without 
reviving  the  original  lien.  The  Arrogante 
Barcelones,  7  Wheat.  496,  5:  507 

57a.  The  vendor's  implied  warranty  under 
the  law  of  Louisiana  extends  to  the  sound- 
ness of  a  vessel  sold.  Bulkley  v.  Honold, 
19  How.  390,  15:  663 

58.  Unsoundness  of  a  vessel  by  reason  of 
the  decay  and  rottenness  of  the  hull,  to  as- 
certain which  it  was  necessary  to  strip 
and  bore  the  vessel,  is  a  hidden  defect  for 
which  the  vendor  of  a  vessel  is  responsible 
by  the  law  of  Louisiana,  under  his  implied 
warranty.  It  is  not  necessary  that  the  ven- 
dee should  offer  to  restore  the  vessel,  in  order 
to  recover  on  the  warranty.  Sturgis  v. 
Honold,  19  How.  393,  *  15:  C«3 
Bulkley  v.  Honold,  19  How.  390,         15:  653 

58a.  In  an  action  for  damages  for  breach 
of  an  implied  warranty  of  soundness  in  a 
vessel,  under  the  law  of  Louisiana,  it  is 
not  necessary  to  offer  to  restore  the  vessel. 
Bulkley  v.  Honold,  19  How.  390,       15:  663 

58b.  Where  a  vessel  is  being  built  for 
acceptance  by  the  United  States  upon  final 
examination  and  certificate  that  it  conforms 
exactly  with  the  requirements  of  the  con- 
tract, the  title,  until  such  examination  and 
certificate,  remains  in  the  builder.  Clarkson 
V.  Stevens,  106  U.  S.  505,  1  Sup.  Ct.  Rep. 
200,  27:  139 

Mortgage. 

Master's  Power  to  Hypothecate  Vessel, 
see  infra,  VI.  b,  2. 

Admiralty  Jurisdiction  to  Enforce,  see 
Admiralty,  I.  f,  5. 

Reaching  Proceeds  by  Libel,  see  Ad- 
miralty, 550. 

Federal  Question  as  to  Priority  between 
Mortgage  and  State  Attachment, 
see  Appeal  and  Error,  1778. 

Parol  Evidence  to  Show  Bill' of  Sale  to 
be  Mortgage,  see  Evidence,  1575, 
2390. 

Validity  of  Mortgage  without  Change  of 
Possession  as  against  Creditors,  see 
Fraudulent  Conveyances,  86. 

Rights  of  Mortgagee  in  Prize  Money,  oee 
Prize  and  Capture,  236. 

59.  A  debt  upon  a  respondentia  bond  is 
not  of  too  contingent  a  nature  to  uphold  a 
mortgage,  as  collateral  security  for  the  pay- 
ment of  it.  Conard  v.  Atlantic  Ins.  Co. 
1  Pet.  386,  7:  189 

60.  Congress  can  pass  a  recording  act  for 
mortgages  of  vessels  of  th'e  United  States. 
White's  Bank  v.  The  Robert  Emniett 
White's  Bank  v.   Smith)    7  Wall.  646, 

19:  211 
Cited   in   Re   Scott,   8   Nat.    Bankr.    Reg.    742, 
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.     Fed.  Cas.  No.  12»617— Story  t.  Merrill,  122 
Mass.   155. 

61.  The  home  port  is  the  one  at  which 
mortgages  of  vessels  are  to  be  recorded,  un- 
der the  act  of  Congress  of  July  29,  1850, 
and  is  that  at,  or  nearest  to  which,  the 
owner,  if  there  be  but  one,  or  if  more  than 
one,  the  husband  or  acting  and  managing 
owner,  usually  resides.  White's  Bank  v. 
The  Robert  Emmett  (White's  Bank  v.  Smith) 
7  Wall.  646,  19:211 
Cited   In   The   John   T.   Moore,   3   Woods,    65, 

Fed.  Cas.  No.  7,430 — The  New  Brunswick, 
64  C.  C.  A.  328,  129  Fed.  896— Donnell  ▼. 
The  Starlight,  103  Mass.  231—Mltcbell  y. 
Chambers,  43  Mich.  160,  38  Am.  Rep.  167, 
5  N.  W.  57. 

62.  A  mortgage  of  a  vessel  recorded  un- 
der that  act  has  preference  over  a  mort- 
gage subsequently  recorded  under  it,  al- 
though the  first  mortgage  was  not  reflled 
at  the  end  of  a  year  in  pursuance  of  a  state 
act.  White's  Bank  v.  The  Robert  Emmett 
(White's   Bank  v.   Smith)    7   Wall.   646, 

19:211 
Cited  in  Aldrlch  t.  Aetna  Ins.  Co.  8  Wall. 
496,  19  L.  ed.  476— Hall  v.  De  CuTr,  95  U. 
S.  499,  24  L.  ed.  552— The  J.  B.  Rumbell, 
148  U.  S.  16,  37  L.  ed.  349,  13  Sup.  ut. 
Rep.  498 — Baldwin  v.  The  Bradlsh  John- 
son, 3  Woods,  586,  Fed.  Cas.  No.  798 — The 
Favorite,  3  Sawy.  409,  Fed.  Cas.  No.  4,- 
699 — The  Kate  Hlnchman,  7  Blss.  240,  Fed. 
Cm.  No.  7,621 — Reyley  v.  The  Carrie  Brooks, 
Fed.  Cas.  No.  11,718 — The  Theodore  Perry, 
8  Cent.  L.  J.  193,  Fed.  Cas.  No.  13,879 — 
The  William  T.  Grayes,  8  Ben.  673,  Fed. 
Cas.  No.  17,758 — The  Canada,  7  Sawy.  187, 
7  Fed.  734— The  Vlgllancia,  19  C.  C.  A. 
531,  38  U.  S.  App.  563,  73  Fed.  455— The 
Gordon  Campbell,  131  Fed.  965 — Cunning- 
ham V.  Tucker,  14  Fla.  253 — Hang  ▼.  Third 
Nat.  Bank,  77  Mich.  479,  43  N.  W.  939— 
Ward  V.  Bodeman,  1  Mo.  App.  279 — Folger 
V.  Weber,  16  Hun,  515 — Secrlst  v.  German 
Ins.  Co.  19  Ohio  St.  484 — Moore  v.  Lincoln 
Park  ft  S.  B.  Consol.  Co.  196  Pa.  523,  46 
Atl.  857— Howe  v.  Teft,  15  R.  I.  479,  8  Atl. 
707. 

63.  The  recording  of  a  mortgage  of  a  ves- 
sel in  the  collector's  office,  under  the  act  of 
Congress,  makes  the  mortgage  valid  as 
against  subsequent  purchasers  or  mortgagees, 
irrespective  of  any  state  law  on  the  sub- 
ject.   Aldrich  v.  ^Etna  Ins.  Co.  8  Wall.  491, 

19:  473 
Cited   In    Waterman   v.   Mackenzie,    138   U.    S. 
260,   34  L.  ed.  927,   11   Sup.  Ct.  Rep.  534— 
Folger  V.  Weber,  16  Hun,  515. 

64.  A  mortgage  on  a  vessel,  under  the 
act  of  Congress  now  contained  in  Rev.  Stat. 
§§  4192.  4193  (U.  S.  Comp.  Stat.  1901,  pp. 
2837,  2838),  as  between  the  parties,  and  as 
aguinst  persons  having  actual  notice  there- 
of, is  valid  without  acknowledgment  or 
record.     Moore  v.  Simonds,  100  U.  S.  145, 

25:  590 
Cited  In  The  W.  B.   Cole,  49   Fed.   589 — Dlze 
▼.  Beacham,  81  Md.  609,  32  Atl.  243 — Read 
V.  Horner,  90  Mich.  157,  51  N.  W.  207. 

65.  A  mortgagee  of  an  interest  in  a  vessel, 
not  in  his  possession,  is  under  no  obligation 
to  contribute  for  repairs  which  he  did  not 
order,  although  the  vessel  be  registered  in 


his  name.     McLellan  v.  Shinn   (Morgan  v. 
Shinn)    15  Wall.  105,  21:87 

Cited  In  The  Cherokee,  SO  Fed.  704. 

66.  Where  a  steam  tug  seized  in  Louisiana 
under  a  writ  of  sequestration  to  enforce  a 
mortgage  was  released  to  the  plaintiffs  upon 
their  giving  security,  by  order  of  a  court  of 
competent  jurisdiction,  and  delivered  to  their 
agent,  he  was  in  lawful  possession  of  her. 
Baldwin  v.  Black,  119  U.  S.  643,  7  Sup.  Ct. 
Rep.  326,  30:  530 

~  Editorial  note. 

Record  of  mortgages  on  vessels  of  United 
States.  25:  590 


IT.  EmpUfytnent  of  Vessel, 
a.  Charter  Parties, 

Imputing  Charterer's  Notice  of  Blockade  to 

Vessel,  see  Notice,  18. 
Nationality  of  Chartered  Vessel,  see  supra, 

19. 

1.  The  Contract, 

Provision  in,  as  to  Lien  for  Freight,  see  in- 
fra, IV.  c,  5. 

What  Law  Governs,  see  Conflict  of  Laws,  36. 

Effect  of  Failure  to  Agree  to  All  Parts  of 
Instrument,  see  Contracts,  68. 

Power  of  Newspaper  Corporation  to  Charter 
Yacht,  see  Corporations,  216,  357. 

Provision  for  Liquidated  Damages  in,  see 
Damages,  58-59a. 

Authority  of  Charterer's  Agent,  when 
Question  for  Jury,  see  Trial,  287. 

67.  The  court  is  bound  to  give  effect  to  the 
stipulations  in  a  charter  party,  but  not  to 
provisions  which  the  parties  deliberately 
omitted  to  insert  after  they  knew  of  the 
omission.  Culliford  v.  Vinet  (Culliford  v. 
Gomila)   128  U.  S.  135,  9  Sup.  Ct.  Rep.  50, 

32:  381 

Cited  in  Thompson  v.   Geo.  W.  Bush   &   Sons 

Co.   60  Fed.   634 — George   W.   Bush    &   Sons 

Co.  V.  Thompson,  13  C.  C.  A.  150,  25  U.  S. 

App.  161,  66  Fed.  813. 

68.  Under  a  charter  party  containing  the 
words  "captain  engages  himself  to  take  the 
northern  passage,"  inserted  for  the  benefit  of 
the  cargo,  it  is  the  duty  of  the  court  to  as- 
certain from  the  evidence  the  passages  which 
vessels  were  accustomed  to  take  and  to  de- 
termine which  of  such  passages  was  intended 
by  the  provision  involved.  The  John  H. 
by  the  provision  involved.  Filiberto  v.  The 
John  H.  Pearson  (The  John  H.  Pearson) 
121    U.    S.    469,   7    Sup.   Ct.   Rep.    1008, 

30:  979 
Cited  In  The  E.  A.  Packer,  140  U.  8.  365,  35 
L.  ed.  456,  11  Sup.  Ct.  Rep.  794 — The  City 
of  New  York,  147  U.  S.  77,  37  L.  ed.  87,  13 
Sup.  Ct.  Rep.  211 — ^The  John  H.  Pearson.  33 
Fed.   846 — Wiser  v.   Lawler,  7  Aria.    183. 

69.  Where  there  is  any  part  of  a  char- 
ter party  to  which  both  parties  thereto 
have  not  agreed,  the  entire  instrument  is  a 
nullity  as  to  all  its  clauses.    La  Compania 
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Bflbaina  de  Navegacion  de  Bilbao  ▼.  Span- 
ish-American Light  k  P.  Go.  146  U.  S.  483, 
13  Sup.  Ct.  Rep.  142,  36:  1054 

70.  The  delivery  of  a  vessel  by  its  owner 
to  one  who  has  hired  it  is  in  legal  effect  the 
adoption  by  the  former  of  the  existing 
charter  party,  and  a  waiver  of  his  previous 
objections  thereto.  La  Compania  Bilbaina 
de  Navegacion  de  Bilbao  v.  Spanish-  Ameri- 
can Light  &  P.  Co.  146  U.  S.  483,  13  Sup. 
Ct.  Rep.  142,  36:  1054 

What  constitutes;  nature  of. 

71.  A  charter  party  is  a  contract  bv  which 
a  ship,  or  some  principal  part  thereof,  is  let 
to  a  merchant,  for  the  conveyance  of  goods 
on  a  determined  voyage  to  one  or  more 
places.     Ward  v.  Thompson,  22  How.  330, 

16:  249 

72.  An  agreement  to  carry  passengers  and 
freight  from  one  port  to  another  is  not  a 
charter  party.  Vandewater  v.  Mills,  19  How. 
82,  15:  554 
Cited  in  Hannah  v.  The  Carrlogton,  Fed.  Cas. 

Xo.  6,029 — ^The  New  York,  93  Fed.  497. 

73.  A  shipowner  who  lets  his  ship  to  hire 
to  another,  whether  manned  and  equipped  or 
not,  enters  into  a  contract  totally  distinct 
from  that  of  him  who  engages  to  employ  her 
himself  in  the  transportation  of  the  goods  of 
another.  In  the  former  case,  he  parts  with 
the  possession  to  another,  and  that  other  be- 
comes the  carrier;  in  the  latter,  he  retains 
the  possession  of  the  ship,  although  the 
hold  may  be  the  property  of  the  charterer. 
Gracie  v.  Palmer,  8  Wheat.  605.  5:  696 
Cited  in  Reed  v.  United  States,  11  Wall.  601,  20 

L.  ed.  220— United  States  v.  Shea,  162  U. 
S.  187,  38  L.  ed.  406,  14  Sup.  Ct.  Rep.  519 — 
Certain  Logs  of  Mahogany,  2  Sumn.  596, 
Fed.  Cas.  No.  2,599 — The  Volunteer,  1  Sumn. 
668,  Fed.  Cas.  No.  16,991 — The  T.  A.  God- 
dard,  12  Fed.  178— The  Del  Norte,  111  Fed. 
544— The  Del  Norte,  56  C.  C.  A.  221,  119 
Fed.  119 — Hayes  y.  Campbell,  55  Cal.  426, 
36  Am.  Rep.  43 — First  Nat.  Bank  v.  Stewart, 
26  Mich.  88 — Clarkson  t.  Edes,  4  Cow.  480 
— Ilagar  r.  Clark,  12  Hun,  530 — Robinson  v. 
Chittenden,  69  N.  Y.  528. 

74.  Where  the  general  owner  of  a  ship 
retains  the  possession  and  navigation  of  the 
same,  and  contracts  to  carry  a  cargo  of 
freight  for  the  voyage,  the  charter  party  is 
to  be  considered  as  a  mere  affreightment 
sounding  in  covenant;  and  the  freighter  is 
not  clothed  with  the  character  or  legal  re- 
sponsibility of  ownership.  The  general  own- 
er is  also  owner  for  the  voyage,  and  incap- 
able of  committing  barratry.  Marcardier 
V.  Chesapeake  Ins.  Co,  8  Cranch,  39,  3:  481 
Cited  In  Palmer  t.  Gracie,  4  Wash.  C.  C.  120, 

Fed.  Cas.  No.  10,692 — Shaw  v.  Thompson, 
Olcott,  148,  Fed.  Cas.  No.  12,726— The  L. 
Ia  Lamb,  31  Fed.  32 — The  Terrier,  73  Fed. 
267 — Bramble  v.  Culmer,  24  C.  C.  A.  187, 
42  U.  S.  App.  303,  78  Fed.  502 — Hayes  v. 
Campbell,  55  Cal.  425,  36  Am.  Rep.  43 — 
Kerry  r.  Pacific  Marine  Co.  121  Cal.  568.  66 
Am.  St.  Bep.  65,  54  Pac.  89 — Slark  v.  Broom, 
7  La.  Ann.  341 — State  v.  Baltimore  &  S. 
Steam  Co.  13  Md.  189 — Adams  v.  Homeyer, 
45  Mo.  550,  100  Am.  Dec.  391 — Williams  v. 
Johnson,  11  Barb.  507 — Clarkson  ▼.  Edes, 
4  Cow.  476— Robinson  ▼.  Chittenden,  7  Hun, 


137 — Hagar  v.  Clark,  12  Hun,  529 — Uaga/ 
V.  Clark,  78  N.  Y.  51. 

Construction  of  ^neraHy. 

United  States  as  Charterer,  see  infra, 
IV.  a,  3. 

Stipulation  as  to  Demurrage,  see  infra, 
318,  319. 

Parol  Evidence  of  Custom  to  Contradict 
Charter  Party,  see  Evidence,  1485. 

Parol  Evidence  to  Vary,  see  Evidence, 
1707. 

Declarations  of  Charterer's  Agent  to  Ex- 
plain, see  Evidence,  1964. 

See  also  supra,  68;  infra,  150,  195, 
444. 

75.  A  charter  party  should  he  construed 
liberally,  *  agreeably  to  the  intention  of  the 
parties,  and  conformably  to  the  usage  of 
trade  in  general  and  of  the  particular  trade 
to  which  it  relates.  Raymond  v.  Tyson,  17 
How.  53,  15:  47 
Cited  In  Balfour  r.  Wllkins,  5  Sawy.  433,  Fed. 

Cas.  No.  807 — Donahoe  v.  Kettell,  1  Cliff. 
141,  Fed.  Cas.  No.  3,980 — Richardson  v. 
Wlnsor,  3  Cliff.  402.  Fed.  Cas.  No.  11,795 — 
Gronstadt  v.  Wltthoff,  15  Fed.  271— The 
Egypt,  25  Fed.  327 — Manchlsa  v.  Card.  39 
Fed.  495 — Hunt  v.  Metcalf,  47  Fed.  75— 
The  Wells  City,  67  Fed.  318 — Baxter  v. 
Card,  59  Fed.  168 — Disney  v.  Furness,  79 
Fed.  816 — American  Steel-Barge  Co.  v.  Cargo 
of  Coal  107  Fed.  967 — Tweedle  Trading  Co. 
v.  New  York  &  B.  Dyewood  Co.  62  C.  C.  A. 
213,  127  Fed.  281— Bennett  v.  Edison  Elec- 
tric Illuminating  Co.  26  App.  Dlv.  367,  49 
N.  T.  Supp.  833 — Auten  v.  Bennett,  88  App. 
Dlv.  19,  84  N.  Y.   Supp.  689. 

76.  Where  a  charter  party  covenants  for 
no  specific  amount  to  he  received,  what  was 
"a  full  cargo"  is  a  question  to  he  solved  by 
experienced  shipmasters.  Where  three  com- 
petent witnesses  testify  that  the  ship  was 
loaded  as  deep  as  prudence  would  permit, 
and  both  the  district  and  the  circuit  court 
were  of  the  same  o[*nion,  this  court  will 
not  decide  otherwise.  Ogden  v.  Parsons,  23 
How.  167,  16:  410 

77.  A  clause  in  a  charter  party  for  ces- 
ser of  the  liability  of  the  charterers,  coupled 
with  a  clause  creating  a  lien  in  favor  of  the 
shipowner,  is  to  be  construed,  if  possible,  as 
inapplicable  to  a  liability  with  which  the 
lien  is  not  commensurate.  Crossman  v.  Bur- 
rill,   179   U.   S.   100,   21   Sup.   Ct.   Rep.   38, 

45:  106 

78-9.  The  stipulation  in  a  charter  party, 
"the  ship  to  proceed  from  Melbourne  to  Cal- 
cutta with  all  possible  despatch,"  construed 
to  mean  that  the  ship  was  to  proceed  direct 
from  one  place  to  the  other,  and  that  time 
was  of  the  essence  of  the  contract.  Lowber 
V.  Bangs,  2  Wall.  728,  17:  768 

Diatinauished   In   Gill    v.   Browne,    3   C   C.   A. 

576,  3  U.  S.  App.  333,  53  Fed.  397. 
Cited  In  Gray  v.  Moore,  37  Fed.  267. 

80.  A  clause  in  a  charter  party,  by  which 
the  charterers  are  bound  to  order  the  vessel 
"to  a  safe,  direct  Norwegian  or  Danish  port, 
or  as  near  thereunto  as  she  can  safely  get, 
and  always  lay  and  discharge  afloat,"  means 
that  the  vessel  must  be  ordered  to  a  port 
which  she  can  safely  enter  with  her  cargo, 
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or  which,  at  least,  has  a  safe  anchorage 
outside  where  she  can  lie  and  discharge 
afloat.  The  charterers  cannot  order  the  ves- 
sel to  a  port  having  a  bar  across  its  mouth, 
which  it  is  impossible  for  the  vessel  to  pass 
either  in  ballast  or  with  cargo,  where  the 
only  anchorage  outside  the  bar  is  not  rea- 
sonably safe  for  the  vessel  to  lie  and  dis- 
charge. The  Gazelle,  128  U.  S.  474,  9  Sup. 
Ct.  Rep.  139,  32:  496 

81.  Where  the  charter  party  fixed  no  defi- 
nite time  for  the  vessel,  then  at  sea,  to  be 
at  New  Orleans  ready  to  receive  the  cargo, 
the  master  was  only  bound  to  use  reasonable 
diligence  in  bringing  her  to  that  port.  Lovell 
V.  Davis,  101  U.  S.  541,  25:  944 

82.  A  recital  in  a  charter  party  that  the 
vessel  was  lying  in  the  harbor  of  New  Or- 
leans, although  she  was  actually  at  sea,  is 
not  a  warranty,  and,  if  the  charterers  knew 
that  the  vessel  was  not  there,  the  recital 
was  immaterial.  Lovell  y.  Davis,  101  U.  S. 
541,  25:  944 

83.  The  stipulation  in  a  charter  party 
that  the  ship  is  to  proceed  from  one  speci- 
fied port  to  another  with  all  possible  des- 
patch is  a  condition  precedent,  and  not  a 
mere  representation,  nor  an  independent 
covenant.     Lowber  y.  Bangs,  2  Wall.  728, 

17:  768 
Dittinuii'Hhed  in  Fearing  v.  Cheeseman,  3 
Cliff.  94,  Fed.  Cas.  No.  4,710— The  Star  of 
Hope,  1  Haskell,  38,  Fed.  Cas.  No.  13,312 
— La  Compagnle  Commerciale  de  Transports 
a  Vapeur  Francais  v.  Mila,  36  La.  Ann.  282 
— Porteous  v.  Williams,  115  N.  T.  121,  21 
N.  B.  711. 

Cit^d  In  Davison  v.  Von  Linfren,  113  U.  8.  50, 

28  L.  ed.  888,  5  Sup.  Ct.  Rep.  346 — Norrlng- 
ton  V.  Wright,  115  U.  S.  203,  20  L.  ed.  368, 

6  Sup.  Ct.  Rep.  12 — Deshon  v.  Fosdick,  1 
Woods.  289,  Fed.  Cas.  No.  3,819 — Von  Lingen 
V.  Davidson,  1  Fed.  182 — Slmonetti  v.  Fos- 
ter, 2  Fed.  416 — Von  Lingen  v.  Davidson,  5 
Hughes,  226,  4  Fed.  350 — Antola  v.  Gill, 
5   Fed.  129 — Antola  v.  Gill,  5  Hughes,  285, 

7  Fed.  488— Wilfred  v.  Myers,  40  Fed.  174— 
Crow  V.  Myers,  41  Fed.  817 — The  B.  F. 
Bruce,  50  Fed.  123 — Olsen  v.  Hunter-Benn, 
54  Fed.  531 — Barker  v.  Borzone,  48  Md. 
489 — .Tordan  v.  Newton,  116  Mich.  678,  75 
N.  W.  130— Gerll  v.  Poidebard  Silk  Mfg. 
Co.  57  N.  J.  L.  438,  30  L.R.A.  70,  51  Am. 
St.  Rep.  612,  31  Atl.  401— Norrington  v. 
Wright,  42  Phila.  Leg.  Int.  467— Reid  v. 
Field,  83  Va.  32,  1  S.  E.  395. 

84.  A  stipulation  in  the  charter  party  of 
a  steamer  that  she  is  "now  sailed  or  about 
to  sail  from  Benizaf,  with  cargo  for  Phila- 
delphia'' is  a  stipulation  that  she  has  her 
cargo  on  board  and  is  ready  to  sail,  and  is 
a  warranty  or  a  condition  precedent,  where, 
unless  she  had  sailed  or  was  loaded  and  was 
ready  to  sail,  she  could  not  arrive  in  port 
so  as  to  discharge  and  reload  by  the  time 
the  charterers  wished  to  employ  her.  Time 
and  the  situation  of  the  vessel  were  ma- 
terial and  essential  parts  of  the  contract. 
Davison  v.  Von  Lingen,  113  U.  S.  40,  5 
Sup  Ct.  Rep.  346,  28:885 
Cited  in  Norrington  v.  Wright,  115  U.  S.  203, 

29  L.  ed.  368.  6  Sup.  Ct.  Rep.  12— The 
March,    25    Fed.    108 — Pederscn    v.    Fagen- 


stecher,  82  Fed.  841 — The  Director,  34  Fed. 
64— Gray  v.  Moore,  37  Fed.  267— Wilfred 
V.  Myers,  40  Fed.  174 — Patterson  v.  Bal- 
timore Steam  Packet  Co.  106  Fed.  959 — 
Rosasco  V.  Pitch  Pine  Lumber  Co.  121  Fed. 
438 — Giuseppe  v.  Manufacturers'  Export  Co. 
124  Fed.  665 — Armistead  v.  Shreveport  &  R. 
River  Valley  R.  Co.  108  La.  173,  32  So. 
456 — Norrington  v.  Wright,  42  Phila.  Leg. 
Int.  467. 

85.  Hiring  the  whole  tonnage  of  a  ves- 
sel for  a  voyage  and  return,  with  a  cove- 
nant for  demurrage,  does  not  make  one  the 
ovner  for  the  voyage,  where  the  owners  of 
the  vessel  covenant  to  safely  deliver  the 
cargo  in  each  port,  keep  the  vessel  in  good 
condition,  and  furnish  with  rigging,  etc. 
Hooe  V.  Groverman,  1  Cranch,  214,  2:  86 
Cited  in  Marcardler  v.  Chesapeake  Ins.  Co.   8 

Cranch,  50,  3  L.  ed.  484 — United  States  v. 
Shea,  152  U.  S.  187,  38  L.  ed.  406,  14  Sap. 
Ct.  Rep.  519 — The  Aberfoyle,  Abb.  Adm. 
251,  Fed.  Cas.  No.  16 — Donahoe  v.  Kettell, 
1  Cliff.  138,  Fed.  Cas.  No.  3,980 — Eames  ▼. 
Cavaroc,  Newberry,  Adm.  530,  Fed.  Cas.  No. 
4,238— Kleine  v.  Catara,  2  Gall.  76,  Fed. 
Cas.  No.  7,869 — The  Nathaniel  Hooper,  '4 
Sumn.  577,  Fed.  Cas.  No.  10.032 — Palmer  ▼. 
Grade,  4  Wash.  C.  0«  119,  Fed.  Cas.  No. 
10,692 — Richardson  v.  Winsor,  3  Cliff.  399, 
Fed.  Cas.  No.  11,795 — The  Volunteer.  1 
Sumn.  568,  Fed.  Cas.  No.  16,991 — The  I4. 
L.  Lamb,  31  Fed.  32 — Swift  v.  Tatner,  89 
Ga.  668,  32  Am.  St.  Rep.  101,  15  S.  E.  842 — 
Thwlng  V.  Great  Western  Ins.  Co.  103  Mass. 
405,  4  Am.  Rep.  567 — State  v.  Baltimore  & 
S.  Steam  Co.  13  Md.  190 — Williams  v.  John- 
son, 11  Barb.  507 — Clarkson  v.  Edes,  4 
Cow.  480— Hagar  v.  Clark,  12  Han,  629 — 
Hagar  v.  Clark,  78  N.  Y.  51. 

Breach,  cancelation,  or  rescission. 

Cancelation  by  Government,  see  infra, 
110. 

Breach  of  Warranty  as  to  Seaworthi- 
ness, see  infra,  137-140. 

86.  In  a  charter  party  which  describes 
the  ship  by  name  and  as  "of  the  burthen 
of  1,100  tons  or  thereabouts,  registered 
measurement/'  and  by  which  the  owner 
agreed  to  receive  on  board  and  the  charter- 
er engages  to  provide  "a  full  and  complete 
cargo,  say  about  11,500  quarters  of  wheat 
in  bulk/'  the  statement  of  her  registered 
tonnage  is  not  a  warranty  or  condition  pre- 
cedent justifying  a  refusal  by  the  charterer 
to  accept  her,  where  her  registered  tonnage, 
which  was  unknown  to  either  party,  was 
in  fact  1,203  tons,  and  her  actual  carrying 
capacity  corresponded  to  the  cargo  which 
the  charterer  engaged  to  furnish.  Watts  v. 
Camors,  115  U.  S.  353,  6  Sup.  Ct.  Rep. 
91,  29:  406 
Cited  in  Harrison  v.  Fortlage,  161  U.  S.  63,  40 

L.  ed.  618,  16  Sup.  Ct.  Rep.  488 — Pine  River 
Logging  &  Improv.  Co.  v.  United  States,  186 
U.  S.  289,  46  L.  ed.  1169,  22  Sup.  Ct.  Ilcp. 
920. 

87.  Where  a  charter  party  guarantees 
that  a  vessel  will  carry  a  certain  quantity, 
but  with  no  provision  as  to  the  time  of 
loading,  the  diarterers  have  no  right  to 
cancel  the  charter  party  if  the  vessel  is  not 
ready  by  a  certain  day,  so  as  to  enable  them 
to  comply  with  their  contract  with  another 
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party.      Culliford    v.    Vinet    (Culliford    v. 
Gomila)   128  U.  S.  135,  9  Sup.  Ct.  Rep.  50, 

32:  381 

88.  Where,  on  loading  a  vessel  chartered, 
it  was  ascertained  that  as  she  was  then 
stowed  she  could  not  take  quite  the  amount 
guaranteed,  and  the  agent  of  the  vessel  noti- 
fied the  charterers  that  they  would  take  out 
coal  and  make  room  for  the  halance  of  the 
cargo,  there  heing  no  time  specified  for  the 
commencement  or  completion  of  the  loading, 
and  no  canceling  date  named,  the  charterers 
had  no  right  to  cancel  the  charter  party. 
Culliford  V.  Vinet  (Culliford  v.  Gomila)  128 
U.  S.  135,  9  Sup.  Ct.  Rep.  50,  32:  381 

89.  Where  a  charter  narty  stipulating 
that  a  ship  "is  now  sailed,  or  aoout  to 
sail,"  from  a  foreign  port,  was  dated  August 
Ist,  and  the  vessel  was  then  only  three 
quarters  loaded,  and  did  not  sail  therefrom 
until  August  7th,  and  charterers  had  a 
right  to  repudiate  the  contract,  and  to  re- 
cover from  the  owners  of  the  steamer  the 
increased  cost  of  employing  another  vessel. 
Davison  v.  Von  Lingen,  113  U.  S.  40,  5  Sup. 
Ct  Rep.  346,  28:  885 
Cited  in  Minab  Consol.  Mln.  Co.  v.  Briscoe,  47 

Fed.  281 — United  States  ase  of  Hadson 
River  Stone  Sapply  Co.  v.  MoIIoy,  62  C.  C.  A. 
588,  127  Fed.  956 — Geril  v.  Poidehard  Silk 
Mfg.  Co.  57  N.  J.  L.  438,  80  L.R.A.  70.  61 
Am.  St.  Bep.  612,  31  Atl.  401 — Ross-Meeban 
Foundry  Co.  v.  Royer  Wheel  Co.  113  Tenn. 
376,  68  L.RJk.  831,  83  S.  W.  167.      . 

90.  Under  the  charter  of  a  ship  for  trans- 
portation of  guano  at  the  rate  of  $25  per 
ton,  where  the  ship  was  to  have  the  heneflt 
of  any  advance  in  freights  made  by  the 
charterers  in  the  United  States  before  she 
finished  loading  at  the  foreign  port  where 
she  received  the  guano,  the  owners  of  the 
ship  were  entitled  to  an  additional  compen- 
sation equal  to  the  excess  paid  or  con- 
tracted to  be  paid  to  other  parties.  Bar- 
reda  ▼.  Silsbee,  21  How.  146,  16:  86 

91.  If  the  charter  party  let  only  the  use 
of  the  vessel,  the  owner  at  the  same  time 
retaining  its  command  and  possession,  the 
charterer  is  a  mere  contractor  for  a  desig- 
nated service,  and  the  duties  and  responsi- 
bilities of  the  owner  are  not  changed.  Leary 
V.  United  States,  14  Wall.  607,  20:  756 
Cited  in  The  Nicaragua,  71  Fed.  726 — The  Ter- 
rier,  73   Fed.    267 — Bramble   v.   Culmer,   24 
C.  C.   A.   187,   42   U.    S.   App.   303,   78    Fed. 
502 — McGough  v.  Ropner,  87  Fed.  535 — The 
New   York.    93    Fed.    498 — The    Livingstone, 
104  Fed.  924— The  Del  Norte,  111  Fed.  544 
—The    Del    Norte,    55    C.    C.    A.    221,    119 
Fed.    119 — McCormlck    v.    Shlppy,    119   Fed. 
229 — Somes  v.   White,   66   Me.   546,  20  Am. 
Bep.  718 — Auten   v.   Bennett,    88   App.    Div. 
21,  84  N.  Y.  Supp.  689 — Hagar  v.  Clark,  12 
Hon,    529 — Ross    v.    Charleston,    M.    &    S. 
Transp.  Co.  42  S.  C.  452,  20  S.  E.  285. 

2.  Bights,    Duties,    and    LiahiUties    of 
Parties  Oenerally, 

Liahility  for  Loss,  Injury,  or  Nondelivery  of 
Freight,  see  infra,  IV.  c,  3. 
U.  S.  Dig.— 327 


Liability  of  Vessels  and  Owners  Generally, 

see  infra,  V. 
Liability  of  Master,  see  infra,  VI.  b. 
Damages  to  Charterer  for  Loss  of  Vessel  by 

Collision,  see  Damages,  184. 
Right    to    Maritime    Lien    under    Charter 

Party,  see  Maritime  Liens,  15,  16,  20. 
See  also  supra,  74. 

92.  A  part  owner  who  sailed  the  vessel  on 
shares,  hiring  his  own  crew,  paying  and 
victualing  them,  paying  half  of  the  port 
charges,  retaining  half  the  net  freight,  is 
the  owner  pro  hao  vice.  Thorp  v.  Hammond, 
12  Wall.  408,  20:  419 
Distinpftishetl  In  Somes  v.  White,  65  Me.  545, 

20   Am.    Rfp.    718. 

Cited  in  Workman  v.  New  York,  179  U.  S.  565, 
45  L.  ed.  322,  21  Sup.  Ct.  Rep.  212— The 
Barnstable,  181  U.  S.  468,  45  L.  ed.  957,  21 
Sop.  Ct.  Rep.  684 — Tucker  v.  Alexandroff, 
183  U.  8.  438,  46  L.  ed.  270,  22  Sup.  Ct. 
Rep.  195 — Scull  v.  Raymond,  18  Fed.  550-- 
The  L.  L.  Lamh,  81  Fed.  32 — ^The  Pirate,  .12 
Fed.  487 — ^Webster  v.  Dlaharoon,  64  Fed. 
144 — Spedden  v.  Koenig,  24  C.  C.  A.  192. 
42  U.  S.  App.  267,  78  Fed.  507— Re  Lake 
land  Transp.  Co.  103  Fed.  336 — The  Liv- 
ingstone, 104  Fed.  924 — The  Major  Rey- 
bold.  111  Fed.  416— Scarff  v.  Metcalf,  107 
N.  Y.  217,  1  Am.  St.  Rep.  807,  13  N.  E. 
79ft— Williams  v.  Hays,  143  N.  Y.  444,  26 
L.R.A.  155,  42  Am.  St.  Rep.  743,  38  N.  E. 
449. 

Of  charterers  generally. 

Liability  of  United  States  as  Charterer, 
see  infra,  103,  109,  112-121. 

Master's  Power  to  Release  Charterer 
from  Contract,  see  infra,  439. 

Contract  to  Forward  on  Particular  Ves- 
sel, Want  of  Clearance  Papers  ns 
Excuse  for  Nonperformance,  see 
Carriers,  111,  112. 

93.  If  the  charter  party  let  the  entire  ves- 
sel to  the  charterer,  with  a  transfer  of  its 
command  and  possession,  he  will  be  con- 
sidered as  owner  for  the  voyage  or  service 
stipulated.  Leary  v.  United  States,  14  Wall. 
607,  20:  756 
Cited  in  United  States  v.  Shea,  152  U.  S.  186, 

38  L.  ed.  406,  14  Sup.  Ct.  Rep.  519 — Shea 
V.  United  States,  26  Ct.  CI.  29 — The  L.  L. 
Lamb,  31  Fed.  32 — The  Bombay,  38  Fed. 
513 — ^The  Daniel  Burns,  52  Fed.  160 — Rosen- 
stein  V.  Vogemann,  102  App.  Dlv.  42,  92  N. 
Y.  Supp.  86 — Hagar  v.  Clark,  78  N.  Y.  51. 

94.  A  charterer  is  not  liable  as  owner 
where  the  general  owner  of  the  ship  retains 
the  possession,  command,  and  navigation  of 
the  same.  Marcardier  v.  Chesapeake  Ins.  Co. 
8  Cranch,  39,  3:  481 
Cited  in  Reed  v.  United  States,  11  Wall.  601, 

20  L.  ed.  220 — Leary  v.  United  States,  14 
Wall.  611,  20  L.  ed.  756— Shaw  v.  United 
States,  93  U.  S.  241,  23  L.  ed.  881— United 
States  v.  Shea,  152  U.  S.  187,  88  L.  ed. 
407,  14  Sup.  Ct.  Rep.  519 — The  Aberfoyle, 
Abb.  Adm.  250,  Fed.  Cas.  No.  16 — Re  Cer- 
tain Logs  of  Mahogany,  2  Sumn.  505,  Fed. 
Cas.  No.  2,559 — Donahoe  v.  Ketteli,  1  Cliff. 
138,  Fed,  Cas.  No.  3,980 — Eames  v.  Cavaroc. 
Newberry,  Adm.  530,  Fed.  Cas.  No.  4,238 — 
Hill  V.  The  Golden  Gate,  Newberry,  Adm. 
314,  Fed.  Cas.  No.  6,492 — Klelne  v.  Catara, 
2  Gall.  76,  Fed.  Cas.  No.  7,869~The  Nathan- 
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lei  Hooper,  3  Sumn.  577,  Fed.  Cas.  No.  10,- 
032 — Palmer  v.  Grade.  4  Wiiah.  C.  C.  120, 
Fed.  Cas.  No.  10,602 — The  Panama,  Olcott, 
362,  Fed.  Cas.  No.  10.703— Perkins  v.  Hill, 
2  Woodb.  &  M.  165,  Fed.  Caa.  No.  10,987— 
Richardson  v.  Winsor,  3  Cliff.  309.  Fed. 
Cas.  No.  11,795 — The  Volunteer.  1  Sumn. 
.  568,  Fed.  Cas.  No.  16.991 — Webb  v.  Pelrce,  1 
Curt.  C.  C.  106,  Fed.  Cas.  No.  17,320— The 
T.  A.  Goddard,  12  Fed.  178 — Scull  v.  Ray- 
mond, 18  Fed.  650 — The  Livingstone,  104 
Fed.   024— The   Del   Norte,   111    Fed.   544. 

94a.  So  long  as  the  owners  retain  the  pos- 
session, command,  and  management  of  the 
chartered  steamer,  the  charterers  are  liable 
only  upon  contract  of  affreightment,  and  do 
not  possess  the  character  or  responsibility  of 
ownership.  Shaw  v.  United  States,  93  U.  S. 
235  23!  880 

Cited  in  The  Del  Norte,  111  Fed.  544. 

94b.  Affreightment  contracts  will  not  or- 
dinarily be  regarded  by  the  courts  as  a  de- 
mise of  the  ship,  but  where  the  owner  parts 
with  the  possession,  command,  and  naviga- 
tion of  the  vessel,  the  charterer  becomes  the 
owner  for  the  voyage,  and  is  responsible  for 
the  acts  of  the  seamen.  Reed  v.  United 
States,   11   Wall.   591,  20:  220 

Citea  in  United  States  ▼.  Shea,  152  U.  S.  186, 
38  L.  ed.  406,  14  Sup.  Ct.  Rep.  519— The  T. 
A.  Goddard,  12  Fed.  178— The  Cralgallion.  20 
Fed.  750— The  Nicaragua,  71  Fed.  726— 
Bramble  v.  Culmer.  24  C.  C.  A.  187.  42  TJ.  S. 
App.  303,  78  Fed.  602 — American  Steel- 
Barge  Co.  v.  Cargo  of  Coal,  107  Fed.  967 
—The  Del  Norte,  111  Fed.  544— The  Del 
Norte,  55  C.  C.  A.  221,  119  Fed.  119— 
Swift  v.  Tatner,  89  Ga.  667,  32  Am.  St.  Rep. 
101,  15  S.  E.  842 — Auten  ▼.  Bennett,  88  App. 
Div.  20,  84  N.  Y.  Supp.  689. 

94c.  The  charterer  of  a  vessel  is  a  bailee 
for  hire,  and  is  only  liable  for  ordinary  neg- 
ligence in  the  care  of  the  property  bailed. 
Sun  Printing  &  Pub.  Asso.  v.  Moore,  183  U. 
S.  642,  22  Sup.  Ct  Rep.  240,  46:  366 

Cited   in   McCormick   v.    Shlppy,    59    C.   C.    A. 

571,  124  Fed.  51. 

94d.  Liability  for  damage  caused  by  neg- 
ligence of  the  officers  and  crew  of  a  vessel, 
who  are  appointed  and  paid  by  charterers, 
is  not,  as  between  the  charterers  and  the 
owners,  imposed  upon  the  owners  by  a 
clause  of  the  charter  party  requiring  the 
owners  to  "pay  for  the  insurance  on  the 
vessel."  The  Barnstable,  181  U.  S.  464,  21 
Sup.  Ct.  Rep.  684,  45:  954 

95.  A  charter  party  which  the  managing 
editor  of  the  Sun  newspaper,  named  therein 
as  the  hirer,  signed  "for  the  Sun  Printing 
&  Publishing  Association,"  binds  the  latter, 
if  such  editor  had  the  authority  to  make 
such  a  contract  for  his  paper.  Sun  Printing 
&  Pub.  Asso.  V.  Moore,  183  U.  S.  642,  22  Sup. 
Ct.  Rep.  240,  46:  366 
Cited  in  International  Trust  Co.  v.  Weeks,  116 

Fed.  899 — McCormick  v.  Shlppy.  119  Fed. 
229-— General  Electric  Co.  v.  Gill.  127  Fed. 
243— Hicks  v.  Kenan,  130  N.  C.  344,  51  S.  E. 
941. 

96.  An  absolute  obligation  to  return  a 
yacht  at  the  expiration  of  the  term  of  hir- 
ing is  imposed  upon  the  charterer,  failure 
to  comply  with  which  is  not  excused  because 


the  vessel  is  lost  without  fault  on  his  part^ 
by  a  charter  party  which,  after  providing 
for  the  surrender  of  the  vessel  at  the  expira- 
tion of  the  term  "in  as  good  oondition  as  at 
the  start,  fair  wear  and  tear  from  reason- 
able and  proper  use  only  excepted,"  and  re- 
quiring the  hirer  to  make  all  repairs  and 
to  assume  liability  for  all  loss  and  damages, 
fixes  in  express  terms  the  value  of  the  ves- 
sel, and  makes  provision  for  security  to  pro- 
tect against  any  loss  or  damage  sustained 
by  a  failure  of  the  hirer  to  fulfil  any  of  the 
obligations  which  the  contract  imposes.  Sun 
Printing  &  Pub.  Asso.  v.  Moore,  183  U.  S. 
642,  22  Sup.  Ct.  Rep.  240,  46:  36& 

97.  The  obligation  imposed  upon  a  news- 
paper corporation  by  a  charter  party  exe- 
cuted for  it  by  its  managing  editor,  of  pay- 
ing $75,000,  the  agreed  value  of  the  vessel, 
in  the  event  of  her  nonreturn,  is  not  so  mod- 
ified as  to  reouire  a  deduction  of  the  hire 
paid  from  sucti  agreed  sum,  due  as  a  con- 
sequence of  a  default  in  the  return  of  the 
vessel,  by  a  stipulation  in  an  agreement  ex- 
ecuted by  such  editor  for  the  corporation, 
in  compliance  with  the  requirement  of  the 
charter  party,  that  the  charterer  should 
give  security  in  that  sum  for  the  perform- 
ance of  the  contract,  that  the  liability  there- 
under should  in  no  case  exceed  the  sum  of 
$75,000,  which  stipulation  followed  the  pro- 
visions that  the  corporation  bound  itself 
that  the  hirer  would  perform  the  obliga- 
tions expressed  in  the  charter  party,  and 
that  the  intention  of  the  parties  was  to  hold 
the  corporation  primarily  liable  for  such 
obligations.  Sun  Printing  &  Pub.  Asso.  v. 
Moore,  183  U.  S.  642,  22  Sup.  Ct.  Rep.  240, 

46:  366 

98.  A  decree  awarding  against  charterers 
the  damages  sustained  by  a  shipowner  be- 
cause of  the  failure  of  the  charterers  to  com- 
ply with  their  contract  will  not  be  reversed 
on  appeal  where  the  owner  of  the  ship  ten- 
derea  her  to  the  charterers,  who  refused  to 
accept  her,  on  the  ground  that  her  tonnage 
was  greater  than  that  stated  in  the  charter 
party,  whereupon  he  obtained  another  carg-v> 
thirty-six  days  afterwards,  and  although  ne- 
gotiations were  pending  between  the  parties 
for  half  of  that  time.  Watts  v.  Gamors,  115 
U.  S.  353,  6  Sup.  Ct.  Rep.  91,  29:  406 

As  to  rent. 

99.  Where  the  hirer  of  a  vessel  delivered 
her  back  to  the  owner,  who  accepted  her  for 
the  purpose  of  fitting  her  up,  this  stopped 
the  running  of  the  rent  of  the  vessel  under 
the  charter  party.  La  Compania  Bilbaina 
de  Navegacion  de  Bilbao  v.  Spanish-Ameri- 
can Light  &  P.  Co.  146  U.  S.  483,  13  Sup.  C^t, 
Rep.  142,  36:  10S4 
Cited  in  Freights  of  the  Kate,  63  Fed.   723 — 

Ronalds  v.  Leiter,  48  C.  C.  A.  708,  109  Fed. 
908. 

As  to  freight. 

See  also  supra,  90,  92. 

100.  The  charterer's  acceptance,  payable  In 
6  months  from  date  and  delivered  to  the 
shipowner  on  the  day  the  ship  sailed,  does 
not  extinguish  the  freight  or  operate  as  pay- 
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menV  of  the  same  unless  such  was  the  ex- 
pre^  agreement  of  the  parties.  Absence  of  a 
flause  in  the  charter  party  that  the  merchan- 
dise is  bound  to  the  ship  cannot  affect  the 
question.  The  Bird  of  Paradise  v.  Heyneman 
(The  Bird  of  Paradise)    5  Wall.  545, 

18:  662 
Cited  In  The  Illinois,  2  FUpp.  417,  Fed.  Cas. 
No.  7,005— The  Alabama,  22  Fed.  451— The 
Queen  of  St.  Johna.  81  Fed.  28 — The  Nebras- 
ka, 17  C.  C.  A.  98,  84  U.  8.  App.  119,  69 
Fed.  1013. 

A9  to  loss  by  fire. 

101.  Charterers  of  a  steamer,  upon  a  con- 
tract of  affreightment  for  a  trip,  are  not  lia- 
ble to  the  owner  for  the  value  of  the  steam- 
er, where  she  was  destroyed  by  fire  while 
returning  from  the  trip,  without  his  fault. 
Shaw  V.  United  States,  93  U.  S.  235, 

23:880 

8,  United  States  as  (Charterer. 

Compulsory  Deviation  as  Tortious  Impress- 
ment and  not  Breach  of  Contract,  see 
Oaims,  108,  135. 

Claims  for  Demurrage,  see  Claims,  112. 

Compromise  of  Claim  Against  United  States, 
see  Compromise  and  Settlement,  35. 

Insurable  Interest  of  United  States,  see  In- 
surance, 83. 

Implied  Liability  to  Pay  for  Use  of  Im- 
pressed Vessels,  see  United  States,  271, 
275. 

102.  Stipulations  in  the  charter  of  a  vessel 
hired  by  the  government  that  the  ^neral 
owners  shall  keep  the  vessel  in  good  condi- 
tioit  during  the  existence  of  the  charter,  and 
receive  on  Mmrd  certain  goods  at  the  request 
of  the  government,  and  refuse  to  receive 
other  fi^oods  without  its  assent,  are  conclusive 
that  the  possession  and  control  of  the  vessel 
had  not  passed  to  the  government,  but  had 
been  retained  by  the  general  owner.  Learv 
V.  United  States,  14  Wall.  607,  20:  756 
CiUd  In  Mott  V.  United  States,  ^  Ct.  CI.  262 

—White  V.  United  States,  11  Ct.  CI.  689— 
McKee  v.  United  States,  12  Ct.  CI.  547— 
The  T.  A.  Goddard,  12  Fed.  178— The  Cralgal- 
Uon,  20  Fed.  750. 

103.  Under  a  clause  in  a  charter  party  be- 
tween a  shipowner  and  the  government,  by 
which  the  latter  agreed  that,  in  case  the  ves- 
sel should  be  destroyed  or  damaged  by  any 
extraordinary  risk,  the  owner  should  be  in- 
demnified, a  collision  with  a  sunken  anchor 
in  the  harbor  is  an  ordinary  risk,  for  which 
the  government  is  not  liable.  Leary  v. 
United  Stetes,  14  Wall.  607,  20:  756 
Cited  In  Mott  v.  United  States,  9  Ct.  CI.  260 

—Field  V.  United  States,  12  Ct.  CI.  364. 

104.  The  charter  party  by  which  the  own- 
ers jrave  the  United  States  the  option  of  pur- 
chasing and  deducting  from  the  agreed  price 
what  might  have  been  paid  as  per  diem  com- 
pensation, vested  an  equitable  ownership  in 
the 'government,  and  upon  the  destruction  by 
a  war  risk  which  the  United  States  assumed, 
the  per  diem  compensation  previously  paid 
was  properly  deducted,  although  the  option 
to  purchase  had  not  been  exercised.     New 


Bedford   &   N.   Y.   Steam    Propeller   Co.   v. 
United  States,  14  Wall.  670»  20:  760 

105.  Where  the  United  States  agreed  to 
pay  for  each  day  that  a  vessel  might  be  em- 
ployed, the  government  is  not  liable  to  pay 
for  the  days  between  the  voyages  during 
which  she  was  not  thus  employed.  Mitchell 
v.  United  States,  96  U.  S.  162,  24:  702 

106.  Where  the  United  States  hired  a  ves- 
sel at  a  per  diem  compensation,  and  the  voy- 
age was  broken  up  by  the  perils  of  naviga- 
tion, the  owners  of  the  vessel  are  only  en- 
titled to  the  agreed  per  diem  compensation, 
and  not  to  additional  damages  for  the  injury. 
Reed  v.  United   States,  11  Wall.   591, 

20:220 
Cited  In  Shaw  v.  United  States,  93  U.  S.  239, 
23  L.  ed    881 — Salomon  v.  United  States,  7 
Ct.  CI.  494. 

107-8.  Sending  a  vessel  on  a  military  ex- 
pedition was  not  unauthorized  where,  by  the 
terms  of  the  charter  party,  the  government 
was  entitled  to  the  whole  and  exclusive  use, 
to  receive  and  transport  "passengers,  stores, 
wares,  and  merchandise."  Strong  v.  United 
States,  154  U.  S.  632  Appx.  14  Sup.  Ct. 
Rep.   1182,   and,  24:  664 

Cited  In  Sutcllff  v.  Sellgman,  110  Fed.  562. 

109.  Where  plaintiff  by  contract  with  the 
Quartermaster  General  was  to  provide  and 
furnish  a  vessel  for  service  for  the  United 
States  Army,  and  the  vessel  when  furnished 
by  him  was  accepted,  and  while  in  service 
and  under  the  exclusive  possession,  manage- 
ment, and  control  of  the  Quartermaster's  De- 
partment, was  damaged  by  a  collision  and 
laid  up  for  repairs,  and  after  being  repaired 
resumed  work,  the  contract  is  one  of  hiring, 
and  not  for  service ;  and  the  government  dur- 
ing such  possession  of  the  vessel  was  a  spec- 
ial owner,  and  bound  to  pay  rent  for  the  ves- 
sel until  returned  to  plaintiff.  United  States 
V.  Shea,  152  U.  S.  178,  14  Sup.  Ct.  Rep.  519, 

38:  403 
Cited  In  The  Nicaragua,  71  Fed.  726— The  Ter- 
rier, 73  Fed.  267 — Bramble  v.  Culmer,  24  C. 
C.  A.  186,  42  U.  S.  App,  303.  78  Fed.  502 
— McGough  V.  Ropner,  87  Fed.  535 — The  Del 
Norte,  111  Fed.  544— The  Del  Norte,  55  C. 
C.  A.  221,  119  Fed.  119— McCormlck  v.  Shlp- 
py,  119  Fed.  229. 

110.  Where,  by  the  charter  party  entered 
into  between  a  shipowner  and  the  govern- 
ment, the  former  was  bound  to  keep  the  ves- 
sel in  good  repair,  his  neglect  to  do  so  au- 
thorized the  government  to  abandon  the  con- 
tract and  discharge  her  at  Port  Royal,  al- 
though its  obligation  by  the  charter  party 
was  to  deliver  her  at  New  York.  Strong  v. 
United  States.  154  U.  S.  632  Appx.  14  Sup. 
Ct.   Rep.   1182,   and  24:  664 

111.  The  government  is  not  responsible 
for  repairs  necessary  from  ordinary  w^ear 
and  tear,  when  it  is  provided  in  the  charter- 
party  that  the  government  need  not  make 
good"  anv  loss  arising  from  that  cause.  White 
V.  United  States,  154  U.  S.  661  Appx.  14 
Sup.   Ct.    Rep.    192,   and  26:  178 

What  constitutes  marine  risk. 

112.  Where  the  United  States  hired  a  ves- 
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sel  to  transport  troops  and  munitions  of  war, 
the  United  States  assuming  the  war  risk, 
and  the  owners  of  the  boat  bearing  the  ma- 
rine risk,  the  stranding  of  the  boat  in  going 
over  a  bar  was  owing  to  a  peril  of  the 
sea,  and  her  owners,  and  not  the  government, 
must  bear  the  loss.  Morgan  v.  United  Stateb, 
14  Wall.  531,  20:  738 

Cited  in  Reybold  ▼.  United  States,  15  Wall.  206, 

21  L.  ed.  58— Mott  v.  United  States,  9  Ct. 

CI.  261— Valdez  v.  United  States,  10  Ct.  a. 

666. 

113.  Where  a  vessel  is  chartered  at  an 
agreed  price  per  day,  the  owner  taking 
the  marine  risk  and  agreeing  that  she  shall 
be  kept  tight,  staunch,  and  strong,  and  that 
time  lost  by  reason  of  her  not  being  so  shall 
not  be  paid  for,  the  owner  cannot  recover  of 
the  charterer,  where  the  vessel  springs  a 
leak,  puts  into  port,  and  is  repaired,  on  the 
proceeds  of  a  bottomry  bond,  for  the  time 
during  which  the  vessel  is  in  the  custody  of 
the  marshal  under  an  attachment  on  a  libel 
filed  bv  the  holder  of  the  bond,  the  detention 
being  incident  to  the  marine  risk  assumed  by 
the  owner.  Goodwin  v.  United  States,  17 
Wall.  515,  21 :  669 

114.  The  United  States  are  mere  charter- 
ers under  a  contract  of  affreightment,  and 
are  not  liable  for  the  destruction  of  tlie 
steamer  by  fire,  on  the  ground  that  the 
steamer  was  impressed  into  the  military 
service,  where  it  distinctly  appears  that,  not- 
withstanding the  peremptory  manner  of  the 
Assistant  Quartermaster  General,  in  opening 
negotiations  with  the  captain  of  the  steamer, 
the  terms  upon  which  the  vessel  would  be 
employed  were  stated  at  the  time  by  the  As- 
sisbmt  Quartermaster ;  that  the  vessel,  while 
performing  the  service,  was  manned  by  offi- 
cers and  men  engaged  by  the  claimant,  and 
were  under  his  command  and  management, 
and  not  the  possession,  command,  or  managc- 
ent  of  the  United  States;  and  that  the 
claimant's  account  with  the  government  of 
the  United  States  for  its  use  and  service 
as  a  transport,  until  its  destruction  by  fire, 
was  allowed  and  paid.  Shaw  v.  United 
States,  93  U.  S.  235,  23:  880 
Cited  in  McKee  v.   United   States,   12  Ct.  CI. 

533 — Foster  v.  United  States,  32  Ct.  Cl.  185 
— American  Tobacco  Co.  v.  United  States,  32 
Ct.  Cl    224. 

115.  Casualties  such  as  striking  trees  and 
snags,  and  sinking,  are  marine  risks  within 
the  meaning  of  a  charter  party  entered  into 
between  a  shipowner  and  the  government, 
which  assumed  all  war  risks,  while  the  own- 
er assumed  all  marine  risks.  The  fact  that 
she  was  manapred  by  a  pilot  placed  on  her  by 
government  officers  is  immaterial.  Strong 
V.  United  States,  154  U.  S.  632  Appx.  14 
Sup.  Ct.  Rep.  1182,  and  24:  664 

116.  The  government  is  not  responsible  for 
loss^^s  arising  from  the  disobedience  by  the 
master  of  a  chartered  vessel  of  the  orders  of 
a  military  ofRcer  in  command  of  an  expedi- 
tion on  which  she  was  properly  sent  under 
her  charter.  The  neglect  of  the  master  is  a 
marine  risk,  and  the  owner  must  bear  the 
resulting  loss,  where  he  assumed  such  risks 


by. the  terms  of  the  charter  par^.  White 
V.  United  States,  154  U  S.  661  Appx.  14 
Sup.  Ct.  Rep.  1192,  and  26:  178 

117.  Under  a  charter  party  to  the  United 
States  in  which  the  government  assumed  the 
war  risk  and  the  owners  the  marine  risk, 
the  loss  of  the  vessel  by  damages  from  float- 
ing ice  is  a  marine  risk,  which  must  be 
borne  by  the  owners,  although  the  vessel 
proceeded  on  its  course  under  the  orders  of 
an  officer  of  the  government,  where  its  mas- 
ter obeyed  them  without  objection.  Reybold 
V.  United  States,  15  Wall.  202,  21:57 

lilabillty  for  marine  risks. 

See    also    supra,    103,    106,    112-117; 
United  States,  317,  318. 

118-19.  Where  the  charter  party  of  a  ves- 
sel hired  by  the  United  States  to  transport 
troops  and  munitions  of  war  made  the  own- 
ers liable  for  marine  risks,  damages  caused 
by  such  dangers  must  be  borne  by  the  own- 
ers, although  the  vessel  encountered  such 
risks,  contrary  to  the  master's  judgment,  un- 
der the  peremptory  orders  of  a  military  offi- 
cer. Morgan  v.  United  States,  14  Wall. 
531  20:  738 

Re^  V.  United  States,  11  Wall.  591,* 

20:  220 

120.  The  use  of  artillery  on  a  vessel  char- 
tered by  the  government,  in  violation  of  the 
charter  party,  does  not  render  the  govern- 
ment liable  for  damage  from  maritime  risks 
assumed  by  the  owner.  Strong  v.  United 
States,  154  U.  S.  632  Appx.  14  Sup.  Ct. 
Rep.  1182,  and  24:  664 
Cited  In  The  Ely,  110  Fed.  673. 

121.  Where  the  contract  with  the  govern- 
ment was  an  implied  one,  and  negligence 
is  not  attributed  to  the  employees  of  the 
government,  the  loss  of  a  vessel  used  by  the 
government  must  fall  on  the  owner,  but  he  is 
entitled  to  the  value  of  the  use  of  his  ves- 
sel during  the  time  it  was  in  the  hands  of 
government  agents,  which  may  be  assumed 
to  be  the  parol  price  for  her  use.  Clark  v. 
United  SUtes,  95  U.  S.  539,  24:  518 

h.  Seaworthiness, 

Liability  for  Loss  or  Injury  to  Goods  Carried 
Due  to  Unseaworthiness,  see  infra,  240- 
242. 

Limitation  against  Loss  Due  to  Unseaworthi- 
ness, see  infra,  265,  266. 

Statutory  Limitation  of  Liability  as  to,  see 
infra,  351,  352.  363a-366. 

Conclusiveness  of  Finding  as  to,  see  Appeal 
and  Error,  4955-4957. 

Representations  as  to  Seaworthiness  in  In- 
surance Policy,  see  Insurance,  246-258. 

See  also  infra,  148,  178,  386. 

122.  It  is  the  carrier's  duty  to  know  the 
condition  of  his  vessel,  and  to  see  that  she 
is  seaworthy.    The  Keokuk  v.  Home  Ins.-  Co. 
(The  Northern  Belle)  9  Wall.  526,      19:  748 
Cilcd  in  The  Edwin  I.  Morrison  (Bradley  Fer- 
tilizer Co.  V.  The  Edwin   I.  Morrison)    153 
U.   S.  210.  38  L.  ed.  692.  14  Sup.  Ct.  Rep. 
823 — Kellogg  v.  La  Crosse  &  M.  Packet  Co. 
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8  Bi88.  4^0,  Fed.  Ca«.  No.  7,663 — The  Direc- 
tor, 34  Fed.  04 — Wood  v.  The  Wilmington,  5 
Hughes,  200,  48  Fed.  569— The  New  York,  03 
Fed.  497 — Nellson  y.  Coal,  Cement  &  Supply 
Co.  122  Fed.  619 — ^Potts  v.  Wabash,  St.  L.  & 
P.  B.  Co.  17  Mo.  App.  401. 

123-4.  Where  the  owner  of  a  vessel  char- 
ters her  or  offers  her  for  freight,  he  is  bound 
to  see  that  she  is  seaworthy  and  suitable  for 
the  service  in  which  she  is  employed.  If 
there  be  defects  known  or  not  known,  he  is 
not  excused.  He  is  obliged  to  keep  her  in 
proper  repair,  unless  prevented  by  perils  of 
the  sea  or  unavoidable  accident.  Such  is  the 
implied  contract  where  the  contrary  does 
not  appear.    Work  v.  Leathers,  97  U.  S.  379, 

24:  1012 
DUtinguUhed    in    Lake    Michigan    Car     Ferry 

Transp.  Co.  v.  Crosby,  107  Fed.  725. 

Cited  In  Richelieu  &  O.  Nav.  Co.  v.  Boston  M. 
Ina.  Co.  136  U.  S.  429,  34  L.  ed.  406,  10 
Sup.  Ct.  Rep.  034 — The  Edwin  I.  Morrison 
(Bradley  Fertilizer  Co.  v.  The  Edwin  I.  Mor- 
rison) 153  U.  S.  210,  38  L.  ed.  692.  14  Sup. 
Ct.  Rep.  823— The  Caledonia,  157  U.  S.  135, 
39  L.  ed.  647,  15  Sup.  Ct.  Rep.  537 — The 
Southwark  (Martin  v.  The  South wark)  191 
D.  S.  14,  48  L.  ed.  71,  24  Sup.  Ct.  Rep.  1 
— Hubert  v.  Recknagel,  13  Fed.  913 — The  Lll- 
lle  Hamilton,  18  Fed.  330— The  Tltanla,  19 
Fed.  107 — Sumner  v.  Caswell,  20  Fed.  252 — 
The  Heroe,  21  Fed.  528 — Richelieu  &  O.  Nav. 
Co.  V.  Boston  M.  Ins.  Co.  26  Fed.  606 — The 
Edwin  I.  Morrison,  27  Fed.  141— The  Rover, 
S3  Fed.  516— The  Director,  84  Fed.  64— The 
Bergenseren,  36  Fed.  701 — Guerard  v.  The 
Lovesprlng,  42  Fed.  856 — The  Caledonia,  43 
Fed.  685— The  Giles  Lorlng,  48  Fed.  470— 
The  Queen  of  the  Pacific,  75  Fed.  80 — The 
Queen,  78  Fed.  164 — Ijelter  v.  Ronalds,  84 
Fed.  895 — The  Georg  Dumolt,  88  Fed.  541— 
The  New  York,  93  Fed.  497 — Pacific  Coast 
8.  8.  Co.  V.  Bancroft-Whitney  Co.  36  C.  C. 
A.  150,  94  Fed.  196— The  Artie  Bird,  109 
Fed.  170 — McCormlck  v.  Shlppy,  59  C.  C.  A. 
572,  124  Fed-  52— Smith  v.  Helnleln,  132 
Fed.  1002 — ^The  Oregon,  68  C.  C.  A.  611,  133 
Fed.  617 — Hanlenbeek  v.  Hunt,  49  App.  Dlv. 
49,  63  N.  Y.  Supp.  405 — Auten  v.  Bennett, 
88  App.  Dlv.  17,  84  N.  Y.  Supp.  689 — Don- 
ovan V.  Sheridan,  4  Misc.  434,  24  N.  Y.  Supp. 
11^— Hagar  v.  Clark.  78  N.  Y.  54. 

125-6.  A  carrier  must  know  the  condition 
of  his  vessel  and  see  that  she  is  seaworthy. 
The  failure  of  her  owners  to  have  her  thor- 
oughly inspected  afLer  a  prior  accident  is 
inexcusable.  The  Keokuk  v.  Home  Ins.  Co. 
(The  Northern  Belle)  9  Wall.  526,      19:  748 

127.  It  is  the  duty  of  a  carrier  by  water  to 
provide  a  seaworthy  vessel,  tight  and 
staunch,  and  well  furnished  with  suitable 
tackle,  sails,  or  motive  power,  as  the  case 
may  be,  and  furniture  necessary  for  the  voy- 
age,   llie  Niagara  v.  Cordes,  21  How.  7, 

16:41 

Cited  in   Williams   v.   New   England   Mut.   M. 

Ing.  Co.  3  Cliff.  248.  Fed.  Cas.  No.  17,731— 

Potts  V.  Wabash,  St.  L.  &  P.  R.  Co.  17  Mo. 

App.  401. 

128.  OThe  carrier  must  provide  a  seaworthy 
vessel,  well  furnished  with  proper  motive 
power  and  with  necessary  equipment;  fur- 
niture neoessaiy  for  the  voyage;  a  crew  ad- 
equate in  number  and  competent  for  their 
duty;  and  a  competent  and  skilful  master,' 


of  sound  judgment  and  discretion,  and  of  suf- 
ficient knowledge  and  experience.  The  Lady 
Pike  (Germania  Ins.  Co.  v.  The  Lady  Pike) 
21  Wall.  1,  22:  499 

What  constitutes  seaworthiness. 

129.  To  constitute  seaworthiness  of  the 
hull  of  a  vessel  in  respect  to  cargo,  the  hull 
must  be  tight,  staunch,  and  strong  as  to  be 
competent  to  resist  all  ordinary  action  of  the 
sea,  and  to  prosecute  and  complete  the  voy- 
age without  damage  to  the  cargo  under  deck. 
Dupont  de  Nemours  v.  Vance,  19  How.  162, 

15:  584 
Cited  In  Fltzpatrlck  v.  800  Bales  of  Cotton,  3 
Ben.  40,  Fed.  Cas.  No.  4,843 — The  Orient, 
4  Woods,  256,  16  Fed.  916— The  Llllle  Ham- 
ilton. 18  Fed.  330 — Card  v.  Hlne,  39  Fed. 
821 — The  Slntram,  64  Fed.  886 — The  Georg 
Dumols,  88  Fed.  541— The  Sandfleld,  34  C. 
C.  A.  614,  61  U.  S.  App.  385,  92  Fed.  666 
— The  Aggl,  93  Fed.  490,  491— The  Prussia, 
35  C.  C.  A.  628.  93  Fed.  840— The  Ontario. 
106  Fed.  328— The  Arctic  Bird,  109  Fed.  169 
— ^The  Tjomno,  115  Fed.  922 — Cheraw  ft  S. 
R.  Co.  V.  Broadnax.  100  Pa.  440.  58  Am. 
Rep.  733,  1  Atl.  228. 

130.  A  vessel  must  be  so  tight  that  the 
water  will  not  reach  her  cargo;  so  strong 
that  ordinary  applications  of  external  force 
will  not  spring  a  leak  or  sink  her;  so  sound 
that  she  will  safely  carry  the  cargo  in  bulk 
through  the  ordinary  shocks  to  which  she 
must  every  day  be  subjected.  The  Keokuk 
V.  Home  Ins.  Co.  (The  Northern  Belle)  9 
Wall.  526,  19:  748 
Cited  In  The  Caledonia,  157  U.  S.  135,  39  L. 

ed.  647,  15  Sup.  Ct.  Rep.  587 — The  Kate  Tre- 
malne,  5  Ben.  63,  Fed.  Cas.  No.  7,622 — 
Kellogg  V.  La  Crosse  ft  M.  Packet  Co.  3  Bls.s. 
499,  Fed.  Cas.  No.  7,663 — Holland  v.  725 
Tons  of  Coal,  36  Fed.  787 — Re  Meyer,  74  Fed. 
890 — The  New  York,  93  Fed.  497 — Forbes  v. 
Merchants'  Exch.  ft  Transp.  Co.  Ill  Fed.  800. 

131.  The  test  of  seaworthiness  is  whether 
the  vessel  is  reasonably  fit  to  carry  the  car- 
go which  she  has  undertaken  to  transport. 
The  Silvia,  171  U.  S.  462,  19  Sup.  Ct.  Rep.  7, 

43 :  241 
Martin  v.  The  Southwark  (The  Southwark) 
191  U.  S.  1,  24  Sup.  Ct.  Rep.  1,  48:  65 
Cited  In  The  Sandflold.  34  C.  C.  A.  614,  61 
U.  S.  App.  385,  92  Fed.  666 — The  Ontario. 
106  Fed.  328 — Davidson  S.  S.  Co.  v.  119.254, 
Bushels  of  Flaxseed,  117  Fed.  280— Dene 
Shipping  Co.  V.  Tweedle  Trading  Co.  74  C.C. 
A.  608,  143  Fed.  856. 

132.  A  ship  sailing  when  the  weather  is 
fair  is  not  unseaworthy  because  ports  be- 
tween docks,  which  arc  tightly  closed  with 
glass,  are  not  also  covered  with  inner  covers 
or  dummies  of  iron,  when  these  have  been 
provided  for  such  purpose,  and  because  the 
hatches  are  battened  down,  when  these 
could  be  opened  in  two  minutes  by  knockiufj 
out  the  wedges,  and  there  is  no  cargo  stowed 
against  the  ports,  or  anything  else  to  pre- 
vent or  embarrass  access  to  them  in  case  a 
change  of  weather  should  make  it  necessary 
or  proper  to  close  the  iron  shutters.  The 
Silvia,  171  U.  S.  462,  19  Sup.  Ct.  Rep.  7, 

43:  241 

Cited  In  The  Chattahoochee,  173  U.  S.  r»51.  4.1 

L.  ed.  806,  19  Sup.  Ct.  Rep.  491 — Internation- 
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al  Nav.  Co.  v.  Farr  &  B.  Mfg.  Co.  181  XJ.  S. 
222,  45  L.  ed.  832,  21  Sup.  Ct.  Rep.  591. 

133.  The  existence  of  two  worm  holes 
about  three-eighths  of  an  inch  in  diameter, 
in  the  bow  of  a  new  vessel,  do  not  amount  to 
unseaworthiness.  Dupont  de  Nemours  v. 
Vance,  19  How.  162,  15:  584 

Seaworthiness  In  port. 

134.  Seaworthiness  in  port,  or  for  tempo- 
rary purposes,  such  as  mere  change  of  posi- 
tion in  harbor,  or  proceeding  out  of  port,  or 
lying  in  the  offing,  may  be  one  thing,  and 
seaworthiness  for  the  whole  voyage  quite  an- 
other. M'Lanahan  v.  Universal  Ins.  Co.  1 
Pet.  170,  7:  98 
Cited  in  Cobb  v.  New  England  Mut.  M.  Ins.  Co. 

6  Gray,  200 — Paddock  v.   Franklin  Ins.  Co. 
11   Pick.   232. 

Seaworthiness  on  delivery  of  vessel. 

135.  An  agreement  in  a  charter  party  that 
the  vessel  is  seaworthy  is  satisfied  if  the  ves- 
sel was  actually  seaworthy  when  delivered 
into  the  possession  of  the  charterers  under 
the  charter.  Duncan  v.  The  Francis  Wright 
(The  Francis  Wright)    105  U.  S.  381, 

26:  1100 

Warranty;  breach. 

Measure   of   Damages    for   Breach,    see 
Damages,  142. 

136.  The  warranty  of  seaworthiness  of  a 
ship  on  which  goods  are  transported  is  ab- 
solute, and  extends  to  latent  defects  not 
ordinarily  susceptible  of  detection.  The  Cal- 
edonia, 157  U.  S.  124,  15  Sup.  Ct.  Rep.  537, 

39:  644 
Cited  In  The  Irrawaddy  (Flint  v.  Chrlstall)  171 
U.  S.  190.  43  L.  ed.  131,  18  Sup.  Ct.  Rep. 
831— The  Silvia,  15  C.  C.  A.  365,  35  U.  S. 
App.  395,  68  Fed.  233 — ^The  Carib  Prince, 
15  C.  C.  A.  387,  35  U.  S.  App.  390,  68  Fed. 
255 — The  Georg  Dumols,  88  Fed.  541 — Pail- 
flc  Coast  8.  S.  Co.  v.  Bancroft- Whitney  Co. 
36  C.  C.  A.  150.  94  Fed.  196— The  Manitoba. 
104  Fed.  154 — Insurance  Co.  of  N.  A.  v.  North 
German  Lloyd  Co.  106  Fed.  976 — The  Aggl, 
46  C.  C.  A.  278,  107  Fed.  302— The  Oregon, 
68  C.  C.  A.  612,  133  Fed.  618— Haulenbeck 
V.  Hunt,  49  App.  DIv.  49,  63  N.  T.  Sup. 
405 — Auten  ▼.  Bennett,  88  App.  Div.  17;  84 
N.  Y.  Supp.  689. 

137.  The  owner  warrants  his  ship  to  be 
seaworthy  for  the  voyage  with  the  cargo  con- 
tracted for;  but  a  breach  of  this  implied  con- 
tract of  the  owner  does  not  amount  to  neg- 
ligence or  want  of  skill  of  the  master  or 
mariners,  and  is  not  put  in  issue  by  an  al- 
legation of  ''carelessness,  unskilfulness,  and 
misconduct."  Lawrence  v.  Minturn.  17  How. 
100,  15:  58 
Cited  in   Compania  De   Navigaclon   ▼.   Brauer, 

168   U.   8.   120,  42   L.   ed.   405,   18  Sup.   Ct. 
Rep.  12. 

138.  The  owner  of  a  cargo  who  has  con- 
sented to  its  shipment  on  the  deck  of  a 
stanch  vessel  cannot,  on  the  ground  of  negli- 
gence or  breach  of  implied  contract  respect- 
ing seaworthiness,  recover  from  the  ship  or 
its  owner  for  a  jettison  rendered  necessary 
for  the  common  safety  by  a  storm,  where 
the  vessel's  inability  to  resist  the  storm 
arises  solely  from  the  position  of  the  cargo 


on  the  deck.   Lawrence  v.  Minturn,  17  How. 
100,  15: 58 

139.  Failure  of  the  owner  of  a  vessel  to 
perform  his  covenant  in  the  charter  party  to 
keep  the  vessel  in  condition  for  efficient  sea- 
service  discharges  the  charterer  from  further 
obligation.  Strong  v.  United  States,  154  U. 
S.  632  App.Y.  and  14  Sup.  Ct.  Rep.  1182, 

24:664 
Cited  in  Ronalds  v.  Letter,  48  C.  C.  A.  711,  109 
Fed.  907. 

140.  The  stipulation  of  seaworthiness  is 
not  so  far  a  condition  precedent  that  the 
hirer  is  not  liable,  in  case  of  a  breach  of  the 
owners  contract  in  that  respect,  for  any  of 
the  charter-money.  If  he  uses  the  vessel, 
he  must  pay  for  the  use  to  the  extent  to 
which  it  goes.  If  a  defect  without  any  ap- 
parent cause  be  developed,  it  is  to  be  pre- 
sumed it  existed  when  the  service  began. 
Work  V.  Leathers,  97  U.  S.  379.  24:  1012 
Cited  in  Tebo  T.  Jordan,  62  Hun,  622,   17  N. 

Y.   Supp.    80. 

Inspection. 

See  also  supra,  125. 

141-2.  Failure  of  owners  to  have  a  barge 
thoroughly  inspected  after  a  prior  accident 
to  her  is  inexcusable.  It  is  their  duty  to 
have  her  often  examined  and  thoroughly  in- 
spected. The  Northern  Belle  v.  Robson  (The 
Northern  Belle)  9  Wall.  526,  19:  748 

c.  Re€^ving  and  Carrying  Goods. 

1.  In  General, 

Agreement  for,  as  Charter  Party,  see  supra, 

72. 
Master's  Duty  as  to  Carriage  of  Goods,  see 

infra,  429-437. 
Common  Carriers  Other  than  by  Water,  see 

Carriers. 
What   Shippers   are   Common   Carriers,   sec 

Carriers,  7,  8. 
Ocean   Commerce  as   Comoetition  Affecting 

Rates,  see  Carriers,  283. 
Burden  of  Excusing  Failure  to  Perform  Con- 
tract, see  Evidence,  606. 
Insurable  Interest  of  Carrier,  see  Insurance, 

88. 
Effect  of  Overloading  on  Right  to  Insurance, 

see  Insurance,  292. 

Editorial  note. 

[Liability  for  failure  to  forward  bonded 
merchandise.     4  L.R.A.(N.S.)   1060.] 

Contract  of  afTreightment  generally. 

Liability  of  Charterer  on,  see  supra,  94a, 

94b. 
Liabilitv  of  Charterers  under,  for  Loss 

of  Vessel  by  Fire,  see  supra,  101. 
United   States  as  Charterer  under,  see 

supra,  114. 
NeccRsity  of  Contract  to  Existence  of 

Lien,  see  infra,  278. 
Modification  of  Lien  for  Freight  by,  see 

infra,  283. 
Master's  Power,  Duties,  and  Liabilities 

as  to,  see  infra,  438-444. 
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Admiralty  Jurisdiction  over,  see  Admi- 
ralty, 183,  184,  246-250. 

Admiralty  Jurisdiction  in  Remy  see  Ad- 
miralty, 377-379. 

What  Law  Governs,  see  Conflict  of 
Laws,   92,   93. 

Implied  Contract  as  to,  see  Contract, 
34. 

See  also  supra,  74;  infra,  178. 

143.  A  contract  of  afTreightment  is  gov- 
erned by  the  same  principles  as  other  special 
contracts.  If  what  is  agreed  to  be  done  is 
possible  and  lawful,  it  must  be  done.  Diffi- 
culty or  improbability  of  accomplishing  the 
undertaking  is  no  excuse.  Probable  absence 
of  a  consignee,  and  peril  to  ship  and  cargo 
resulting  from  a  war  not  known  to  the  par- 
ties when  the  contract  was  made,  will  not 
excuse  the  abandonment  of  the  voyage.  The 
Harriman  (The  Harriman  v.  Emerick)  9 
Wall.  161,  19:  629 

€iUd  in  The  Adella  S.  HillU,  47  Fed.  80. 

Bills  of  lading. 

Limitation  of  Liability,  by,  see  infra, 
IV.  c,  4. 

Provision  in,  for  Delivery  to  Order,  see 
infra,  207-210. 

Effect  of  Giving  Bill  for  Goods  not 
Shipped,  see  infra,  274. 

Lien  Created  by  Forged  Bills,  see  infra, 
279. 

Provision  as  to  Lien  for  Freight  in,  see 
infra,  287,  291. 

blaster's  Power  and  Duties  as  to,  see  in- 
fra, 436,  445-447. 

Admiralty  Jurisdiction  over  Breach  of, 
see  Admiralty,  250. 

Ilight  of  Indorsee  to  Sue  for  Nonde- 
livery, see  Admiralty,  340. 

Hatters  as  Between  Shipper  and  Third 
Persons,  see  Bills  of  Lading. 

Estoppel  to  Show  Falsity  as  against 
Bona  Fide  Holder,  see  Estoppel,  90. 

Estoppel  to  Deny  Recitals  of,  see  Es- 
toppel, 298. 

Hecitals  in,  as  Prima  Facie  Evidence  of 
Condition  of  Shipment,  see  Evi- 
dence. 802,  803. 

Parol  Evidence  to  Vary,  see  Evidence, 
1505. 

Parol  Evidence  to  Explain,  see  Evidence, 
1521,  1522. 

Sufficiency  of  Evidence  of  Custom  to 
Vary,  see  Evidence,  2376. 

See  also  supra,  150:  infra,  169,  178,  192, 
214,  227,  319,  364. 

144.  Under  a  contract  to  deliver  a  cargo 
«afely,  the  perils  of  the  sea  only  excepted, 
nothing  will  excuse  the  carriers  for  a  nonper- 
formance except  they  have  been  prevented  by 
some  one  of  those  perils,  the  act  of  libellants, 
or  the  law  of  the  country.  They  are  re- 
sponsible for  miscarriage  pf  their  master  or 
agent.    Howland  v.  Greenway,  22  How.  491, 

16:  391 

145.  No  exception  of  a  private  nature,  not 
contained  in  the  contract  of  affreightment 
itself,  can  be  an  excuse  for  its  nonperform- 
ance.   Howland  v.  Greenway,  22  How.  491, 

16:  391 


146.  The  master  of  a  vessel  must  be  held 
to  have  made  his  contract  of  affreightment 
with  a  full  knowledge  of  the  course  of  trade, 
and  must  be  governed  by  it.  Strong  v. 
Carrington  (The  Convoy's  Wheat)  3  Wall. 
225,  18:  194 

147.  When  a  contract  is  the  foundation  of 
a  claim,  though  not  fulfilled  according  to  its 
letter,  yet  the  plaintiff  can  recover  no  more 
than  the  contract  prices,  and  the  recoup- 
ment of  the  defendant  is  governed  by  its  re- 
quirements. New  Orleans,  O.  &  G.  W.  R.  Co. 
V.  Lindsay,  4  Wall.  650,  18:  328 

148.  Where  a  vessel  is  so  injured  by  fire 
before  sailing  that  she  becomes  unsea worthy 
and  not  worth  repairing,  the  contract  of 
affreightment  is  dissolved,  and  the  shipper 
is  not  liable  for  any  part  of  the  freight 
money,  nor  for  any  expenses  paid  by  the  ves- 
sel in  stowing  it  away.  Ellis  v.  Atlantic 
Mut.  Ins.  Co.  (The  Tornado)  108  U.  S.  342, 
2  Sup.  Ct.  Rep.  746,  27:  747 
DiatinguUhed  In  Walte  v.  O'Neil,  72  Fed.  359. 

149.  The  justifiable  abandonment  of  a  ves- 
sel in  consequence  of  the  dangers  of  the  seas 
is  such  a  renunciation  of  the  contract  of 
affreightment  as  entitles  the  cargo  owners 
to  refuse  to  go  on  with  the  voyage  at  least 
where  the  master  has  not  rejoined  the  ship 
before  anyone  else  has  taken  possession,  or 
has  not  obtained  the  vessel  and  cargo  from 
the  salvors  before  the  cargo  owners  have  an- 
nounced their  decision.  The  Eliza  Lines, 
199  U.  S.  119,  26  Sup.  Ct.  Rep.  8,  50:  115 
Cited  in  Fidelity  Mut.  L.  Ins.  Co.  v.  Clark,  203 

U.  S.  73,  51  L.  ed.  95,  27  Sup.  Ct.  Rep.  10 

150.  The  phrase,  "Capacity  of  the  vessel," 
in  a  written  contract,  will  not  be  construed 
as  permitting  the  cargo  to  be  carried  on  deck, 
where  the  owners  refused  to  have  such  an 
agreement  made  a  part  of  the  bill  of  lading, 
and  contracted  to  pay  under  deck  freight. 
The  Water  Witch  (Clifton  v.  Sheldon)  1 
Black,  494,  17:  155 

151.  A  bill  of  lading  is  a  receipt  for  the 
goods  shipped,  and  a  contract  to  transport 
and  deliver  the  same  as  therein  stipulated. 
The  Delaware  v.  Oregon  Iron  Co.  (The  Del- 
aware) 14  Wall.  579,  20:  779 
Pollard  v.  Vinton,  105  U.  S.  7,  26:  998 
Cited  In   KobinnoD  v.   Memphts  ft  C.   R.  Co.  9 

Fed.  133 — The  Caledonia,  43  Fed.  es.*) — The 
Tongoy,  55  Fed.  331 — The  Guiding  Star,  10 
C.  C.  A.  457,  22  U.  S.  App.  344,  62  Fed. 
411— The   Sprott.    70    Fed.    331— The   Henry 

B.  Hyde,  82  Fed.  682 — Planters'  Fertilizer 
Mfg.  Co.  V.  Elder,  42  C.  C.  A.  132.  101  Fed. 
100.3 — The  Nettle  Quill,  124  Fed.  669 — Ronan 
V.  155,453  Feet  of  Lumber.  131  Fed.  348— 
Palmer  v.  Atchison.  T.  ft  S.  F.  R.  Co.  101 
Cal.  10r>.  35  Pac.  630 — Dobson  v.  Central  R. 
Co.  38  Misc.  585,  78  N.  Y.  Supp.  82  -Wood- 
niflf  V.  Havomeyer.  106  N.  Y.  134.  12  N.  E. 
628 — Morganton  Mfg.  Co.  v.  Ohio  River  ft  C. 
R.  Co.  121  N.  C.  518.  61  Am.  St.  Rep.  679, 
28  S.  E.  474— Mitchell  v.  Carolina  C.  R.  Co. 
124  N.  C.  239,  44  L.R.A.  516,  32  S.  E.  671— 
Parker  v.  Atlantic  Coast  Line  R.  Co.  133  N. 

C.  347,  63  L.R.A.  832,  45  S.  E.  658. 

152.  The  bill  of  lading  delivered  contains 
the  contract  between  the  ship  and  the  ship- 
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per,  and  shows  the  duty  assumed  by  the  ves- 
sel. The  Thames  v.  Seaman  (The  Thames) 
14  Wall.  98,  20:  804 

153.  The  bill  of  lading  usually  sets  forth 
the  terms  of  the  contract,  and  sliows  the 
duty  assumed  by  the  vessel.  Vandewater  v. 
Mills,  19  How.  82,  15:  554 
Cited  in  Dobson  v.  Central  B.  Co.  38  Misc.  585, 

78  N.  Y.  Supp.  82. 

154.  The  words  "contents  unknown,"  an- 
nexed to  a  bill  of  lading  acknowledging  the 
receipt  of  goods  in  good  order,  imply  tliat 
the  master  intended  to  confine  the  acknowl- 
edgment to  the  external  condition  of  the 
goods.    Clark  v.  Barnwell,  12  How.  272, 

13:985 
Cited  in  Nelson  v.  Woodruff,  1  Black,  160,  17 
L.  ed.  99 — The  Delaware  (The  Delaware  v. 
Oregon  Iron  Co.)  14  Wall.  602.  20  L.  ed. 
78.'?— St.  Louis.  I.  M.  &  S.  R.  Co.  v.  Knight, 
122  U.  S.  85.  30  L.  ed.  1079,  7  Sup.  Ct.  Rep. 
11.32— The  California,  2  Sawy.  15,  Fed.  Cas. 
No.  2  314~Choate  v.  Crowinshleld,  3  Cliff. 
187.  Fed.  Cas.  No.  2,691 — The  Colombo,  8 
Blatchf.  r)23.  Fed.  Cas.  No.  3.040— English 
v.  Ocean  Steam  Nav.  Co.  2  Blatchf.  427,  Fed. 
Cas.  No.  4.490 — The  Invincible,  1  Low.  Dec. 
226.  Ved.  Cas.  No.  7,0."'>r>— The  Moravian,  2 
Haskell,  159,  Fed.  Cas.  No.  9,789 — The  Gibers, 
3  Ben.  151.  Fed.  Cas.  No.  10,477 — ^Tumer  v. 
The  Black  Warrior,  McAll.  183,  Fed.  Cas. 
No.  14.253 — Vaughan  v.  630  Casks  of  Sherry 
Wine,  7  Ben.  509,  Fed.  Cas.  No.  16,900— The 
VIncanzo  T.  10  Ben.  220.  Fed.  Cas.  No.  Iw,- 
948— The  T.  A.  Goddard,  12  Fed.  177— The 
Tommy,  16  Fed.  603— The  Hadji  18  Fed. 
461 — The  Querini  Stamphalia,  19  Fed.  124— 
Astsrup  V.  Lewy  19  Fed.  543 — F.  O.  Matthies- 
sen  &  W.  Sugar  Ref.  Co.  v.  Gusi  29  Fed.  796 
— Illinois  C.  R.  Co.  v.  Schwartz  13  111.  App. 
502 — Gulf  C.  &  S.  F.  R.  Co.  v.  Jones  1  Ind. 
Terr.  360,  37  S.  W.  208 — Witzler  v.  Collins, 
70  Me.  300,  35  Am.  Rep.  327— Kelly  v.  Bow- 
ker.  11  Gray,  429,  71  Am.  Dec  725— Mil- 
ler V.  Hannibal  &  St.  J.  R.  Co.  24  Hun,  610 — 
Sherman  v.  Inman  S.  S.  Co.  26  Hun,  110 — 
Ellis  V.  Willard,  9  N.  Y.  533— Miller  v.  Han- 
nibal &  St.  J.  R.  Co.  90  N.  Y.  435,  43  Am. 
Rep.  170 — Hale  v.  Milwaukee  Dock  Co.  29 
Wis.  496,  9  Am.  Rep.  603. 

155.  A  stamp  or  memorandum  upon  a  bill 
of  lading,  that  freight  is  payable  prior  to 
delivery,  cannot,  of  itself,  change  the  well- 
known  commercial  rule  in  respect  to  the  de- 
livery of  goods  and  the  payment  of  freight. 
Brittan  v.  Barnaby,  21  How.  527,  16:  177 
Cited  in   The  Henry  B.   Hyde,   82  Fed.   682— 

Girard  L.  Ins.  Annuity  &  T.  Co.  v.  New  York 
Mut.  L.  Ins.  Co.  97  Pa.  29. 

156.  Any  practice  of  San  Francisco  as  to 
the  effect  of  conditions  stamped  upon  a  bill 
of  lading,  however  general  it  may  have  be- 
come, has  not  the  force  of  custom  to  re- 
lease its  merchants  from  the  obligation  of  an 
ordinary  bill  of  lading.  Brittan  v.  Barnaby, 
21  How.  527,  16:  177 

157.  The  refu.sal  of  the  master  of  a  ship  to 
sign  a  bill  of  lading  is  immaterial,  where 
the  ship,  having  received  the  cargo  and  car- 
ried H  to  the  consignees,  has  libeled  the  car- 
go for  freight,  since  she  is  thereby  estopped 
to  deny  her  liability  to  deliver  in  like  good 
order  as  received.  Clifton  v.  Sheldon  (The 
Water  Witch)  1  Black.  494,  17:  155 
Cited  in   The   T.   A.   Goddard,   12   Fed.   184— 


The  Euripides,  52  Fed.  163 — Hatch  ▼.  Tucker. 
12  R.  I.  605,  84  Am.  Rep.  707. 

158.  Where  bills  of  lading  are  made  out  in 
triplicate,  two  delivered  to  the  shipper,  and 
one  retained  by  the  ship,  the  contract  be- 
tween the  ship  and  the  shipper  is  that  which 
is  contained  in  the  bills  of  lading  delivered. 
The  ship's  bill  is  designed  only  for  its  infor- 
mation and  convenience,  and  not  as  evidence, 
as  between  the  parties,  of  their  agreement 
The  Thames  v.  Seaman  (The  Thames)  14 
Wall.  98,  20:  804 
Cited  in  Bass  v.  Glover,  68  Ga.  746 — Horrell 

V.  Parish,  26  La.  Ann.  9 — ^Dobson  v.  Central 
R.  Co.  38  Misc.  585,  78  N.  Y.  Supp.  82. 

159.  A  bill  of  lading  covers  goods  subse- 
quently delivered  and  received  to  fill  it,  and 
will  represent  the  ownership  of  the  goods. 
Hentz  V.  The  Idaho  (The  Idaho)  93  U.  S. 
575,  23:  978 
Cited  in  Mintum  v.  Alexandre,  5   Fed.   118 — 

The  T.  A.  Goddard,  12  Fed.  182 — Robinson  v. 
Memphis  ft  C.  R.  Co.  16  Fed.  60— The  John 
K.  Shaw,  32  Fed.  493 — Cunard  S.  B.  Co.  v. 
Kelley,  53  C.  C.  A.  314,  115  Fed.  682^ 
Leigh  Bros.  v.  Mobile  ft  O.  R.  Co.  58  Ala. 
176. 

160.  The  receipt  of  the  goods  lies  at  the 
foundation  of  Uie  contract  to  carry  and 
deliver.  If  no  goods  are  actually  received, 
there  can  be  no  valid  contract  to  carry  or  to 
deliver. ,  Pollard  v.  Vinton,  105  U.  S.  7, 

26:998 
Cited  in  The  Guiding  Star,  10  C.  C.  A.  463, 
22  U.  S.  Ai^p.  344,  62  Fed.  416— LouISTille 
Trust  Co.  V.  Louisville  N.  A.  ft  C.  R.  Co.  22 
C.  C.  A.  403,  43  U.  S.  App.  550,  75  Fed.  457 
— The  St.  Paul,  77  Fed.  999 — Maddock  v. 
American  Sugar  Ref.  Co.  91  Fed.  167 — Lake 
Shore  ft  M.  S.  R.  Co.  v.  National  Live  Stock 
Bank,  178  111.  519,  53  N.  B.  326. 

Stowage. 

Liability  for  Loss  from  Improper  Stor- 
age, see  infra,  230,  234-236. 

Statutory  Limitation  of  Liability,  see 
infra,  353,  354. 

Master's  Duty  as  to  Stowage,  see  infra, 
428. 

See  also  supra,  132,  138,  150;  infra, 
260. 

161.  Tlie  owner  of  a  vessel  contracts  for 
the  use  of  due  care  and  skill  in  stowing  the 
cargo  and  navigating  the  vessel.  Lawrence 
V.  Mintum,  17  How.  100,  15:  58 

162-^.  The  usage  of  trade  is  to  bring  sacks 
of  salt  in  the  same  vessel  with  dry  good.<, 
and  it  seems  that  if  the  salt  be  well  stowed 
it  does  not  increase  the  humidity  of  the  ves- 
sel, but  rather  acts  the  other  way.  Clark  v. 
Barnwell,  12  How.  272,  13:  985 

Freight;  right  to  generally. 

Right  to  Additional  Compensation 
under  Cliarter  Party,  see  supra,  FV". 
a,   2.      • 

Retention  of  Part  of  Freight  by  Part 
Owner  of  Sailing  Vessel,  see*  supra, 
92. 

Lien  for  Freight,  see  infrtt,  IV.  c,  5. 

Consideration  of  Freight  *'n  Determin- 
ing Extent  of  Liability  under  Lim- 
ited Liability  Act,  see  infra,  387- 
389. 
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Master's  Right  to  Freight  Receipts,  see 
infra,  419. 

Admiralty  Jurisdiction  of  Libel  for  Bal- 
ance Due,  see  Admiralty,  226. 

Admiralty  Jurisdiction  of  Action  to  Re- 
coTer,  see  Admiralty,  249. 

limitation  of  Actions  for  Freight,  see 
Limitation  of  Actions,  282,  288. 

Right  of  Bona  Fide  Purchaser  to  Re- 
imbursement for  Freight  Paid  by 
Him,  see  Prize  and  Capture,  186. 

SalTors'  Right  to  Freight,  see  Salvage, 
5. 

Mode  of  Claiming  Freight  in  Salvage 
Case,  see  Salvage,  81. 

Payment  of  Seamen's  Wages  out  of 
Freight,  see  Seamen,  18,  19. 

See  also  supra,  100,  148,  165,  157; 
infra,    195,    222,    245. 

164.  Freight  in  general  is  not  due  unless 
the  voyage  be  performed.  Caze  v.  Balti- 
more Ins.  Co.  7  Cranch,  358,  3:  370 
Cited  In  The  Natbanlel  Hooper,  8  Sumn.  560, 

Fed.  Gas.  No.  10,032 — Sampayo  v.  Salter,  1 
Mason,  44,  Fed.  Cas.  No.  12,277 — Weston  v. 
Mlnot.  3  Woodb.  &  M.  442,  Fed.  Cas.  No.  17,- 
453 — Brown  v.  Harris,  2  Gray,  360 — The 
Baltimore  v.  Levi,  2   Handy    (Ohio)    33. 

165.  The  conveyance  and  delivery  of 
goods  shipped  is  a  condition  precedent  to 
payment  of  freight,  and  must  be  fulfilled. 
Brittan  v.  Bamaby,  21  How.  627,     16:  177 

166.  The  consignee  of  a  ship  has  no  right 
to  demand  the  freight  upon  the  whole  ship- 
ment, when  he  is  ready  to  deliver  only  a 
part  of  it.  Brittan  v.  Bamaby,  21  How. 
527,  16:  177 
Cited  in  The  Tangier,  82  Fed.  232 — Henderson 

V.  Three  Hundred  Tons  of  Ore,  38  Fed.  38. 

167.  The  carrier  cannot  demand  that  the 
whole  freight  of  the  shipment  shall  be  paid 
before  the  consignee  has  the  opportimity  to 
examine  the  gomis.  Brittan  v.  Bamaby,  21 
How.  527,  16:  177 
died  in  Claris  v.  505,000  Feet  of  Lumber,  12 

C.  C.  A.  630,  24  U.  S.  App.  509,  65  Fed.  230. 

168.  Freight  pro  rata  itineris  is  not  due 
unless  the  owner  of  the  cargo  voluntarily 
aorees  to  receive  it  at  a  place  short  of  its 
ultimate  destination.  Caze  v.  Baltimore  Ins. 
Co.  7  Cranch,  358,  3:  370 
Cited  in  The  Scow  No.  190,  88  Fed.  321— The 

Ann  D.  Richardson,  Abb.  Adm.  504,  Fed.  Cas. 
No.  410 — ^Bradstreet  v.  Heron,  Abb.  Adm. 
214.  Fed.  Cas.  No.  1,792 — Coffin  v.  Storer,  5 
Mass.  256,  4  Am.  Dec.  54 — Rossiter  v.  Ches- 
ter, 1  Doujfl.  (Mich.)  176— Smyth  v.  Wright, 

15  Barb.   53— Welch  v.  Hicks,  6  Cow.   509, 

16  Am.  Dec.  443 — Halwerson  v.  Cole,  1 
Speers,  L.  323,   40  Am.   Dec.   608. 

169.  If  a  shipper  of  goods  voluntarily  ac- 
cepts them  at  the  place  of  disaster  to  the 
vessel,  the  master  is  entitled  to  freight 
pro  rata  itinerU,  This  rule  applies  whether 
the  ship  is  disabled  by  a  peril  or  accident 
within  or  not  within  the  exceptions  in  the 
bill  of  lading.  Barrell  v.  The  Mohawk  (The 
Mohawk)  8  Wall.  153,  19:406 
Cited  in  Home  Ins.  Co.  v.  Western  Transp.  Co.  I 

51  N.  Y.  96.  * 


170.  In  case  of  the  voluntary  acceptance 
of  goods  at  the  place  of  disaster,  whereby 
the  master  becomes  entitled  to  freight 
pro  rata  itineris,  the  rate  is  to  be  ascer- 
tained by  comparing  the  portion  of  the  voy- 
age performed  with  the  entire  length  of  it. 
Barrell  v.  The  Mohawk  (The  Mohawk)  8 
Wall.  153,  19:406 

171.  [Where  goods  are  carried  to  a  port, 
an  offer  made  to  deliver  them  to  the  con- 
signee, who  refuses  to  receive  them  because 
prohibited  by  his  government,  the  freight  is 
fully  earned.  Morgan  v.  Insurance  Co.  of 
N.  A.   (Pa.  Sup.  Ct)   4  Dall.  455,     1:  907] 

172.  "Freight"  is  the  hire  agreed  upon  for 
the  carriage  of  goods  from  one  port  or  place 
to  another.  That  hire,  without  a  different 
stipulation  by  the  parties,  is  only  payable 
when  the  merchandise  is  in  readiness  to  be 
delivered  to  the  person  having  the  right  to 
receive  it.  Then  the  freight  must  be  paid 
before  an  actual  delivery  can  be  called  for. 
Brittan  v.  Bamaby,  21  How.  527,     16:  177 

173.  A  vessel  must  "break  ground"  before 
a  claim  to  freight  money  arises,  unless  the 
shipper  of  the  goods,  the  vessel  remaining 
ready  to  enter  on  the  voyage,  undertakes  to 
reclaim  the  goods.  Ellis  v.  Atlantic  Mut. 
Ins.  Co.  (The  Tornado)  108  U.  S.  342,  2 
Sup.  Ct.  Rep.  746,  27:  747 
Cited  in  The  Eugene  Vesta,  28  Fed.  764 — China 

Mut.    Ins.   Co.  V.   Force,   142   N.  Y.  100,  40 
Am.  St.  Rep.  576,  36  N.  E.  874. 

174.  Notes  given  as  an  advance  of  a  por- 
tion of  the  freight  may  be  recovered  back, 
or  their  amount,  if  paid,  if  the  vessel  does 
not  arrive.  Duncan  v.  Kimball  (The  Kim- 
ball) 3  Wall.  37,  18:  50 
Cited  in  The  Bird  of  Paradise    (The  Bird  of 

Paradise  v.  Heyneman)    5  Wall.  562,  18  L. 
ed.  667 — Burger  v.  Lucas,  119  Fed.  373. 

175.  The  shipowner  cannot  detain  goods 
on  board  the  ship  until  the  freight  is  paid, 
as  the  consignee  or  owner  of  the  cargo 
would  then  have  no  opportunity  of  examin- 
ing their  condition.  Mordecai  v.  Lindsav 
(The  Eddy)   5  Wall.  481,  18:  486 

176.  Where  a  consignee  claims  a  right  by 
usage  of  the  port  to  remove  goods  for  in- 
spection before  paying  freight,  and  fails  to 
prove  such  usage,  the  master  is  entitled  to 
store  the  goods.  Mordecai  v.  Lindsav  (The 
Eddv)  5  Wall.  481,  18:  486 
Cited  in   The   Sydney,   27   Fed.   127 — Yonng  v. 

140,000  Hard  Briclc.  78  Fed.  151— The  Joseph 
W.  Brooks,  122  Fed.  884. 

177.  Where  the  loss  and  decay  of  fruit 
were  not  occasioned  by  the  fault  of  the 
master,  and  a  part  of  it  was  condemned  and 
thrown  away  at  an  intermediate  port  which 
the  master  was  compelled  to  put  into  for 
repairs,  the  owners  of  the  vessel  are  entitled 
to  recovery  for  the  freight  on  all  that  por- 
tion of  the  cargo  that  was  duly  transported 
and  delivered.  Lawrence  v.  Denbreens  (The 
CoUenberg)   1  Black,  170,  17:89 

178.  Where  a  vessel,  before  commencing 
a  voyage,  is  so  injured  by  fire  that  the  cost 
of  her  repairs  would  exceed  her  value  when 
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repaired,  and  she  is  rendered  unsea worthy 
and  incapable  of  earning  freight,  a  contract 
of  aiTreightment  by  her  to  a  foreign  port, 
evidenced  by  a  bill  of  lading,  containing  the 
usual  exceptions  and  providinc^  for  the  pay- 
ment of  the  freight  on  delivery  of  the 
cargo  of  cotton  at  that  port,  is  thereby  dis- 
solved, so  that  the  shipper  is  not  liable  for 
any  part  of  the  freight,  or  for  any  of  the 
•expenses  paid  by  the  vessel  for  compressing 
And  stowing  the  cotton.  Ellis  v.  Atlantic 
Mut.  Ins.  Co.  (The  Tornado)  108  U.  S.  342, 
2  Sup  Ct  Rep.  746,  27:  747 

179.  Freight  payable  in  New  York,  and 
due,  cannot  be  required,  as  a  condition  of 
discharging  the  cargo,  in  San  Francisco, 
where  not  so  provided  in  the  charter  party, 
-or  agreed.    Raymond  v.  Tyson,  17  How.  53, 

15:47 
Cited  In  The  Moringen,  98  Fed.  998. 

180.  The  cost  of  lightering  a  vessel's 
«argo  to  the  discharging  berth  designated 
by  the  assigns  of  the  charterers  under  the 
charter  party,  which  the  vessel  was  pre- 
vented by  an  overhead  bridge  from  reaching 
without  cutting  off  or  removing  her  steel 
masts,  cannot  be  deducted  from  the  freight, 
-where  the  charter  party  required  the  vessel 
to  discharge  "always  afloat"  at  a  "safe 
port,"  or  ''so  near  the  port  of  discharge  as 
she  may  safely  get,"  and  provided  that  the 
jinchorage  directed  must  be  the  most  con- 
venient, and  that  if  lighterage  was  neces- 
sary, either  to  reach  the  port  or  to  deliver 
the  cargo,  the  expense  thereof  was  charge- 
able to  the  receivers  of  the  goods,  regard- 
less of  any  local  port  custom.  Mencke  v. 
Jarvie  (Mencke  v.  Cargo  of  Java  Sugar)  187 
U.  S.  248,  23  Sup.  a.  Rep.  86,  47:  163 
Cited  in  Crisp  r.  United  States  &  A.  S.  S.  Co. 

124  Fed.  750. 

Right  of  neutral  to  freight. 

See  also  Prize  and  Capture,  179. 

181.  Generally  the  neutral  carrier  of  en- 
«my's  property  is  entitled  to  his  freight;  but 
freight  is  never  due  to  the  neutral  carrier 
of  counterband.  The  Commercen,  1  Wheat. 
382,  4:  116 

182.  A  neutral  ship  destined  for  a  neutral 
country,  laden  with  provisions  which  are  ene- 
my's property  and  the  growth  of  the  enemy's 
country,  and  for  the  use  of  the  enemy's 
army,  is  not  entitled  to  freight,  although 
such  provisions  are  intended  for  an  army  of 
the  enemy  not  engaged  in  war  with  the 
United  States.  The  Commercen,  1  Wheat. 
382,  4:  116 

183.  The  innocent  neutral  carrier  of  cap- 
tured goods,  the  same  having  been  tran- 
shipped in  a  foreign  port,  is  entitled  to 
freight  out  of  the  goods.  The  Fanny,  9 
Wheat.  658,  6:  184 

2,  Delivery  of  Goods. 

a.  To  Carrier. 

See  also  infra,  212,  213. 

184.  Goods  need  not  be  actually  placed  on 


'the  deck  to  constitute  a  delivery;  if  they 
come  within  the  control  and  custody  of  the 
officers  of  the  vessel  for  the  purpose  of  ship- 
ment, the  contract  of  carriage  has  com- 
menced.    Pollard  V.  Vinton,  105  U.  S.  7, 

26:  998 
Cited  in  Missouri  P.  R.  Co.  v.  McFadden,  154 
U.  S.  161,  38  L.  ed.  946,  14  Sup.  Ct.  Rep.  990 
— Pearce  v.  The  Thomas  Newton,  41  Fed.  107 
— The  Vigilancia,  58  Fed.  700 — Ouffey  v. 
Alaslia  &  P.  S.  S.  Co.  64  C.  C.  A.  521,  130 
Fed.  275. 

185-6.  No  well-fouuded  distinction  can  be 
made,  as  to  the  liability  of  the  owner  and 
vessel,  between  the  case  of  .the  delivery  of  the 
goods  into  the  hands  of  the  master  at  the 
wharf,  for  transportation  on  board  of  a  par- 
ticular ship,  in  pursuance  of  the  contract  of 
affreightment,  and  the  case  of  the  lading  of 
the  goods  upon  the  deck  of  the  vessel.  Bulk- 
ley  V.  Naumkeag  Steam  Cotton  Co.  24  How^. 
386,  16: 599 

187.  The  delivery  of  100  bales  of  cotton  to 
a  lighterman,  to  deliver  on  board  a  vessel, 
is  a  delivery  to  the  master,  and  the  trans- 
portation by  the  lighter  to  the  vessel  is  the 
commencement  of  the  voyage  the  same  as  if 
the  100  bales  had  been  placed  on  board  of 
the  vessel  instead  of  the  lighter.  Bulkley  v. 
Naumkeag  Steam  Cotton  Co.  24  How.  386. 

16:  599 
Cited  in  The  City  of  Alexandria,  28  Fed.  205 — 
Nordaas  v.  Hubbard,  48  Fed,  922 — Insurance 
Co.  of  N.  A.  ▼.  North  German  Lloyd  Co.  106 
Fed.  974 — Guffey  v.  Alaska  &  P.  S.  8.  Co.  64 
C.  C.  A.  520,  130  Fed.  274— Chesapeake 
Lighterage  &  Towing  Co.  ▼.  Western  Assur. 
Co.   99   Md.   443,   58   Atl.    16. 

188-9.  Both  parties  to  a  contract  of  af- 
freightment having  understood  that  the  cot- 
ton to  be  transported  was  to  be  delivered  to 
the  carrier  for  shipment  at  the  wharf  in  the 
city,  to  be  carried  thence  to  the  port  of  dis- 
charge, after  the  delivery  and  acceptance  at 
the  place  of  shipment,  the  shipper  no  longer 
had  any  control  over  the  property,  and  th* 
ship  is  liable  for  the  loss  on  a  lighter  of  a 
part  of  the  cotton  the  same  as  any  other 
portion  of  the  cargo.  Bulklev  ▼.  Naumkeag 
Steam  Cotton  Co.  24  How.  386,  16:  599 

DigtinfjuUhed  in  The  Keokuk    (The  Keokuk  v. 

Robson)  9  Wall.  521,  19  L.  ed.  746. 

Cited  in  The  Mohawk  (Barrell  t.  The  Mohawk) 
8  Wall.  162.  19  L.  ed.  408 — Campbell  v.  The 
Sunlight,  2  Hughes,  111  Fed.  Cas.  No.  2.368 — 
The  James  McMahon,  10  Ben.  106.  Fed.  Cas. 
No.  7.197— The  Pauline,  1  Blss.  397.  Fed. 
Cas.  No.  10.848— The  City  of  Alexandria.  23 
Fed.  827 — Wilkinson  ▼.  Dalferes,  27  La.  Ann. 
380. 

b.  By  Carrier. 

Payment  of  Freight  before  Right  to  Delivery, 
see  supra,  172,  175,  176,  179. 

Waiver  of  Lien  for  Freight  by  Delivenr,  see 
infra,  292-303. 

Custom  as  to,  see  Custom  and  Usage,  38,'  50. 

190.  Where  the  owners  of  the  cargo  have 
taken  no  steps  upon  the  faith  of  the  cargo  be- 
ing unladen  at  the  carrier's  pier,  they  are 
not  prejudiced  by  a  change  of  unloading  to 
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a  neighboring  pier.    Constable  v.  National  S. 
8.  Co.  154  U.  S.  51,  14  Sup.  Ct.  Rep.  1062, 

38:  903 

191.  It  is  no  excuse  for  a  delivery  to  the 
wrong  persons  that  the  indorsee  of  the  bills 
of  lading  is  unknown  or  is  absent,  or  can- 
not be  found  after  diligent  search.  The 
Thames  v.  Seaman  (The  Thames)  14  Wall. 
98,  20:  804 

192.  Proofs  of  acceptance  of  goods  at  the 
place  of  disaster  should  be  clear  and  satis- 
factory', in  order  to  operate  as  a  discharge  of 
the  vessel  disabled  by  a  peril  or  accident 
not  within  the  exception  in  the  bill  of  lad- 
ing; it  should  appear  that  the  acceptance 
was  intended  as  a  discharge  of  the  vessel  and 
the  owner  from  any  further  responsibility, 
by  which  the  contract  in  the  bill  of  lading 
was  rescinded.  Barrell  v.  The  Mohawk  (The 
Mohawk)  8  WaU  153,  19:  406 

193.  The  consignee  who  is  the  managing 
owner  of  goods  carried  may  sustain  a  libel 
against  the  ship  for  nondelivery  of  the 
goods.     Lawrence  v.  Mintmm,  17  How.  100, 

15:  58 
Cited  in  McKlnlay  v.  Morrlsh.  21  How.  355.  16 
L.  ed.  104 — The  Thames  (The  Thames  v.  Sea- 
man) 14  Wall.  109,  20  L.  ed.  807— Burke  v. 
The  M.  P.  Rich,  1  Cliff.  312,  Fed.  Cas.  No. 
2,161— The  Middlesex.  21  Month.  L.  Rep.  17, 
Fed.  Cas.  No.  9,533 — The  Rocket,  1  Blss.  355, 
Fed.  Caa.  No.  11.975— The  Tlllle.  13  Blatchf. 
518,  Fed.  Cas.  No.  14.049— The  Nail  City,  22 
Fed.  543— The  Habll,  100  Fed.  124— Hawks 
V.  Locke,  139  Mass.  209,  52  Am.  Rep.  702, 
1  N.  E.  543. 

194.  A  carrier  who  has  contracted  to 
transport  goods  by  water  from  port  to  port 
is  not  bound  to  deliver  at  the  warehouse  of 
the  consignee;  it  is  the  duty  of  the  con- 
signee to  receive  the  goods  out  of  ship  or  on 
the  wharf.  Mordecia  v.  Lindsay  (The  Eddy) 
5  Wall.  481,  18:  486 
Richardson  v.  Goddard,  23  How.  28,  16:  412 
Cited  in  Dibble  t.  Morgan,  1  Woods,  409,  Fed. 

Cas.  No.  3,881 — Adams  Exp.  Co.  v.  Darnell, 
31  Ind.  23,  99  Am.  Dec.  582. 

195.  The  words  of  a  charter  party,  that  the 
third  instalment  of  freight  shall  be  paid  by 
■"Hill,  at  three  months  from  date  of  delivery 
at  charterer's  office,  in  Liverpool,  on  the 
certificate  of  the  right  delivery  of  the  cargo 
agreeably  to  the  bills  of  lading,"  import  that 
the  delivery  of  the  goods  should  precede 
the  payment  of  the  freight,  and  that  the  de- 
livery was  to  be  without  qualification  and 
unconditional.  The  Bird  of  Paradise  v.  Hey- 
neman  (The  Bird  of  Paradise)  5  Wall.  545, 

18:  662 

196.  The  master  of  a  vessel  is  not  bound 
to  land  an  entire  shipment  in  a  day,  for  the 
proper  storage  of  the  goods  is  the  master's 
care,  and  he  may  do  it  in  such  a  way  as  may 
be  most  advantageous  to  the  ship,  taking 
care  that  it  shall  not  be  done  to  the  injury 
of  the  gjods,  or  in  such  a  manner  as  to 
produce  unreasonable  delay  in  the  delivery 
of  them.    Brittan  ▼.  Barnaby,  21  How.  527, 

16:  177 


Kdltorlal  note. 

Delivery  by  common  carrier  by  water. 

16:  412 

What  constitutes  good  delivery. 

See  also  infra,  243-246. 

197.  The  master  is  bound  to  deliver  the 
goods  in  a  reasonable  time  after  arriving  at 
the  port  of  delivery.  Brittan  v.  Barnaby,  21 
How.  527,  16:  177 
Cited  in  The  Suffolk,  31  Fed.  839. 

198.  A  delivery  by  a  carrier  by  water 
should  not  only  be  at  the  proper  place,  which 
is  usually  the  wharf,  but  at  a  proper  time. 
Richardson  v.  Goddard,  23  How.  28,  16:  412 
Cited  in  Liverpool  &  G.  W.  Steam  Co.  v.  Sultt- 

er,  17  Fed.  697 — Redmond  v.  Liverpool,  N. 
Y.  &  P.  8.  S.  Co.  56  Barb.  337. 

199.  Where  ihe  goods  were  deposited  for 
the  consignees  in  proper  condition,  at  mid- 
day, in  good  weather,  it  constituted  a  good 
delivery.  Richardson  v.  Goddard,  23  How. 
28,  16:  412 
Cited  in  Heinberg  v.  Cannon,  36  Fla.  609,  18 

So.  714. 

200.  A  carrier  has  a  right  to  discharge  a 
cargo  on  a  voluntary  holiday,  such  as  a  day 
appointed  by  the  governor  for  fasting  and 
prayer,  and  to  demand  the  acceptance  by 
the  consignee  on  that  day.  Richardson  v. 
Goddard,  23  How.  28,  3:  412 
Cited  in  Re  McGlynn,  2  Low.  Dec.   128,   Fed. 

Cas.  No.  8,804— Salmon  Falls  Mfg.  Co.  v.  The 
Tangier,  1  Cliff.  398,  Fed.  Cas.  No.  12,266 — 
The  Shand,  10  Ben.  294,  Fed.  Cas.  No.  12,702 
— Bradley  v.  Claudon,  45  111.  App.  328 — 
Thomasson  v.  State,  15  Ind.  454 — National 
Mut.  Ben.  Asso.  v.  Miller,  85  Ky.  95,  2  S. 
W.  900 — Handy  v.  Maddox,  85  Md.  550,  37 
Atl.  222 — J.  Russell  Mfg.  Co.  v.  New  Haven 
S.  B.  Co.  50  N.  Y.  125— Green  v.  Walker,  73 
Wis.  551,  41  N.  W.  534. 

201.  There  is  no  general  custom  or  usage 
which  forbids  the  unlading  of  vessels  and  a 
tender  of  freight  on  the  day  set  apart  for  a 
church  festival,  fast,  or  holiday;  and  there  is 
no  special  custom  in  the  port  of  Boston 
which  prohibits  the  carrier  from  unlading 
his  vessel  on  such  a  day,  and  compels  him  to 
observe  it  as  a  holiday.  Richardson  v.  God- 
dard, 23  How.  28,  16:  412 

202.  Where  the  contract  is  to  carry  by  sea 
from  port  to  port,  an  actual  or  manual  tra- 
dition of  the  goods  into  the  possession  of  the 
consignee,  or  at  his  warehouse,  is  not  re- 
quired, to  discharge  the  carrier.  Richard- 
son V.  Goddard,  23  How.  28,  16:  412 
Cited  in  Dike  v.  Von  Lefferl  Labsen,  Fed.  Caa 

No.  3,909— Mc Andrew  v.  Whitlock,  52  N. 
Y.  45,  11  Am.  Rep.  657 — Richardson  v.  Union 
S.  B.  Co.  87  N.  Y.  245— Camblos  v.  Philadel- 
phia &  A.  R.  Co.  4  Brewst.  (Pa.)  612,  Fed. 
Cas.  No.  2,331. 

203.  Delivery  on  the  wharf  is  sufficient  if 
due  notice  be  given  to  the  consignees,  and 
the  different  consignments  be  properly  sepa- 
rated, so  as  to  be  open  to  inspection  and 
conveniently  accessible  to  their  respective 
owners.  Mordecai  v.  Lindsay  (The  Eddy) 
5  Wall.  481,  18:  486 
Richardson  v.  Goddard,  23  How.  28,  16:  412 
Cited  in  Salmon  F^Us  Mfg.  Co.  ▼.  The  Tangier, 
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1  Cliff.  401,  Fed.  Cas.  No.  12,266— Tarbell 
r.  Royal  Exch.  Shipping  Co.  110  N.  T.  181, 
6  Am.  St.  Rep.  350,  17  N.  E.  721. 

204.  The  carrier  is  discharged  from  liabil- 
ity and  entitled  to  his  compensation  by  de- 
livering the  goods  upon  the  wharf,  properly 
separated,  open  to  inspection,  and  convenient- 
ly accessible,  and  by  giving  due  and  reason- 
able notice  to  the  consignee,  so  as  to  afford 
him  a  fair  opportunity  to  remove  or  care 
for  the  goods.    Re  Easton,  95  U.  S.  68, 

24:  373 
Cited  in  Constable  v.  National  S.  S.  Co.  154 
U.  S.  83,  38  L.  ed.  018,  14  Sup.  Ct.  Rep. 
1062 — HelQberg  y.  Cannon,  36  Fla.  600,  18 
So.  714 — Richmond  v.  Union  S.  B.  Co.  87 
N.  Y.  245. 

205.  The  delivery  of  goods  from  a  ship 
must  be  according  to  the  custom  and  usage 
of  the  port,  and  auch  delivery  will  discharge 
the  carrier  of  his  responsibility.  Constable 
V.  National  S.  S.  Co.  164  U.  S.  51,  14  Sup. 
Ct.  Rep.  1062,  38:  903 
Cited.  In  Herbst  v.  The  Asiatic  Prince,  07  Fed. 

345 — Pacific  Steam  Whaling  Co.  v.  Grismore, 
54  C.  C.  A.  457,  117  Fed,  71. 

206.  The  delivery  of  the  cargo  into  the 
customhoufie,  and  the  payment  of  the  du- 
ties by  the  consignees,  was  not  a  right  de- 
livery, and  the  consignees  are  not  respon- 
sible for  their  safety  afterward.  Howland 
v.  Greenway,  22  How.  491,  16:  391 
Cited  in  Elwell  v.  Skiddy,  8  Hun,  77 — ^Blwell  v. 

Sklddy,  77  N.  Y.  204. 

Delivery  to  order. 

207.  Where  the  bill  of  lading  stipulates  for 
a  delivery  to  order,  the  ship  must  deliver  it 
to  one  "who  has  the  order  of  the  shipper, 
and  cannot  deliver  it  to  a  stranger.  The 
Thames  v.  Seaman  (The  Thames)  14  Wall. 
98,  20: 804 
Cited  in  Warner  v.  The  Illinois,   18  Rep.   12, 

Fed.  Cas.  No.  17,184a — Ratzer  v.  Burlington, 
C.  R.  &  N.  R.  Co.  64  Minn.  247,  58  Am.  St. 
Rep.  530,  66  N.  W.  088 — Clegg  v.  Southern 
R.  Co.  135  N.  C.  166,  65  L.R.A.  721.  47  S.  B. 
e67 — ^Warner  v.  The  Illinois,  17  Phila.  551. 

208.  If,  after  inquiry,  the  consignee  or  the 
indorsee  of  a  bill  of  lading  for  delivery  to 
order  cannot  be  found,  the  carrier  must  re- 
tain the  goods  until  they  are  claimed,  or 
store  them  on  account  of  their  owner.  The 
Thames  v.  Seaman   (The  Thames)   14  Wall. 

98.  20-  ^^ 

Cited  In  The  Ravensdale,  75  Fed.  413 — Atlanta 

Nat.  Bank  v.  Southern  R.  Co.  106  Fed.  629 

Providence    Warehouse    Co.    v.    Providence 

&  W.  R.  Co.  19  R.  I.  425,  34  'Atl.  730. 

Notice  of  discharge. 

209.  The  provision  in  a  bill  of  lading  that 
the  goods  shall  be  taken  from  alongside  by 
the  consignee  immediately  after  the  vessel 
is  ready  to  discharge  is  inconsistent  with  the 
idea  of  personal  notice  of  discharge  of  cargo. 
Constable  v.  National  S.  S.  Co.  154  U.  S.  51,  , 
14  Sup.  Ct.  Rep.  1062,  38:  903 
Cited  in  The  Tangier,   1   Cliff.  386.   Fed.  Cas. 

No.  13,743— Gauthler  v.  Cole,  17  Fed.  717. 

210.  If  any  notice  of  the  unloading  of  a 
vessel  at  a  pier  other  than  its  usual  one,  is 
required  at  all,  under  tlie  stipulations  of  the 


bill  of  lading,  a  bulletin  posted  in  the  custom 
hou^e  is  sufficient  notice  under  the  practice 
and  usages  of  the  port  of  New  York.  Con- 
stable V.  National  S.  S.  Co.  154  U.  S.  51,  14 
Sup.  Ct  Rep.  1062,  38:  903 

3.  lAdbility  for  Lo88,  Injury,  or  Nande^ 

livery. 

Liability  for  Nonperformance  of  Contract, 
see  supra,  143-145. 

Payment  of  Freight  before  Right  to  Deliver, 
see  supra,  172,  175. 

Liability  of  Vessels  and  Owners  Generally, 
see  infra,  V. 

Liability  of  Master,  see  infra,  VI.  b. 

Statutory  Limitation  of  Liability,  see  infra, 
356,  357. 

Right  to  Split  Claims  for  Damages,  see  Ac- 
tion or  Suit,  53. 

Substitution  of  New  Libelant,  see  Admiralty, 
267. 

Admiralty  Jurisdiction  of  Action  for  Lioss, 
see  Admiralty,  220,  221. 

Right  of  Consignee  to  Sue  for  Loss,  see  Ad- 
miralty, 337,«  338,  340. 

Liability  as  between  Connecting  Railroad 
and  Steamship  Line,  see  Cacriers,  178, 
179. 

Liability  of  Railroad  Placing  Goods  on 
Wharf  Connecting  Boat  Line,  see  Car- 
riers, 203-205. 

Measure  of  Damages  for,  see  Damages,  167- 
172,  174. 

Forfeiture  of  Cargo  for  Violation  of  Nonin- 
tercourse  Act,  see  Embargo  and  Nonin- 
tercourse,  IV. 

Burden  of  Proof,  see  Evidence,  II.  h,  2,  b. 

Expert  Testimony  as  to  Cargo  AMiicli  can 
Safely  be  Carried,  see  Evidence,  1805. 

Evidence  of  Diligence  in  Providing  Refrig- 
erating Apparatus,  see  Evidence,  2315. 

See  also  supra,  144,  188;  infra,  274. 

211.  Losses  arising  from  the  dangers  of  nav- 
igation are  such  as  happen  in  spite  of  human 
exertions  and  which  cannot  be  prevented  by 
human  skill  and  prudence,  when  such  efforts 
fail  to  save  the  goods  from  excepted  peril 
the  ultimate  loss  and  damage,  in  judgment 
of  law,  resulte  from  the  first  cause.  The 
Niagara  v.  Cordes,  21  How.  7,  16:  41 

212.  The  obligation  between  ship  and  car- 
go is  mutual  and  reciprocal  and  does  not 
take  place  until  the  cargo  is  on  board.  Ver- 
derwater  v.  Mills  (Vanderwater  v.  Mills)  19 
How.  82,  15:  554 
Distinguished   in    Bulkley    v.   Naumkeae-Steam 

Cotton  Co.  24  How.  892,  16  L.  ed.  602. 

Cited  in  Dill  v.  The  Bertram,  Fed.  Cas.  No. 
3.910 — The  Edwin  v.  Naumkeag  Steam  Cot- 
ton Co.  1  Cliff.  328,  Fed.  Cas,  No.  4.301 — 
The  James  McMahon,  10  Bon.  106,  Fed.  Cas. 
No.  7,197 — Montell  v.  The  William  H.  Rulan. 
Fed.  Cas.  No.  9,724 — Oakes  v.  Richardson, 
2  Ix)w.  Dec.  176,  Fed.  Cas.  No.  10,390 — The 
Oregon,  Deady,  183,  Fed.  Cas.  No.  10.553 — 
The  Panline,  1  Bias.  397,  Fed.  Cas.  No.  10.- 
848 — The  R.  G.  Wlnslow,  4  Blss.  17,  Fed. 
Cas.  No.  11,736 — Salzobel  v.  The  RolUnK 
Wave,  Fed.  Cas.  No.  12.274 — Robinson  v. 
Memphis  &  C.  R.  Co.  9  Fed.  139 — The  Habll, 
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100  Fed.  12S — Louisiana  Nat.   Bank  ▼.  La- 
Teille,   52   Mo.   386. 

213.  Obligation  between  a  ship  and  cargo 
is  mutual  and  reciprocal,  and  does  not  at- 
tach until  the  cargo  is  on  board  or  in  the 
custody  of  the  master.  King  v.  The  Lady 
Franklin    (The  Lady  Franklin)  8  Wall.  325. 

19:  455 
Cited  in  Missouri  P.  B.  Co.  r.  McFadden,  154 
U.  S.  161,  38  L.  ed.  946,  14  Sup.  Ct.  Rep. 
990 — Tbe  Eugene.  83  Fed.  223 — The  Hum- 
boldt, 86  Fed.  352--Tbe  Habll,  100  Fed.  125 
—Planters'  Fertilizer  Utg.  Co.  v.  Elder,  42  C. 
C.  A.  132^  101  Fed.  1003— The  Thomas  P. 
Sheldon,  113  Fed.  782 — The  S.  L.  Watson,  55 
CCA.  447,  118  Fed.  933 — The  Energia,  124 
Fed.  843 — Guffey  ▼.  Alaska  &  P.  S.  S.  Co. 
64  C.  C.  A.  620.  130  Fed.  274— Witzler  ▼. 
Collins,  70  Me.  298,  35  Am.  Rep.  327. 

214.  The  owners  of  a  vessel  are  not  liable, 
if  the  goods  described  in  the  bill  of  lading, 
duly  executed  by  the  master  in  the  usual 
course  of  business,  were  never  put  on  board 
or  delivered  into  the  custody  of  the  carrier 
or  his  agent.  The  Delaware  v.  Oregon  Iron 
Co.  (The  Delaware)  14  Wall.  579,  20:  779 
died  In  Missouri  P.  R.  Co.  r.  McFadden,  154 

U.  S.  161.  38  L.  ed.  947,  14  Sup.  Ct.  Rep.  990 
— Looisvllle  Trust  Co.  t.  Louisville,  N.-A.  A 
C  B.  Co.  22  C  C.  A.  403,  43  TJ.  S.  App.  550, 
75  Fed.  457— The  Eugene,  83  Fed.  224— The 
Humboldt,  86  Fed.  352— The  Habil,  100  Fed 
125 — Witzler  v.  ColUns,  70  Me.  298,  35  Am. 
Bcp.  327. 

215.  The  extinguishment  of  liability  of  a 
shipowner  mav  be  set  up  by  way  of  defense, 
where  both  ship  and  freight  are  entirely  lost, 
80  that  the  owners  are  relieved  from  any 
liability  whatever.  Providence  &  N.  Y.  S.  S. 
Co.  V.  Hill  Mfg.  Co.  109  U.  S.  578,  3  Sup. 
Ct.  Rep.  379,  617,  27:  1038 
Cited  in  Butler  v.  Boston  &  S.  S.  S.  Co.  130 

U.  8.  550,  32  L.  ed.  1022,  9  Sup.  Ct.  Rep. 
612— Craig  v.  Continental  Ins.  Co.  141  U.  S. 
645.  35  L.  ed.  888.  12  Sup.  Ct.  Rep.  97— 
Moran  v.  Sturges.  154  U.  S.  270,  38  L.  ed. 
986,  14  Sup.  Ct.  Rep.  1019— Black  v.  South- 
em  P.  R.  Co.  39  Fed.  566 — The  Rose  Culkin, 
52  Fed.  331 — Qulnlan  v.  Pew.  5  C.  C  A.  442, 
5  U.  S.  App.  382,  56  Fed.  115 — Re  The  Annie 
Faxon,  66  Fed.  577 — Loughin  v.  McCauIley, 
186  Pa.  522,  48  L.R.A.  40,  65  Am.  St.  Rep. 
872.  40  Atl.  1020 — Rounds  v.  Providence  & 
S.  S.  S.  Co.  14  R.  I.  348. 

215a.  If  a  cargo  be  damaged  by  collision 
between  two  vessels,  the  owner  may  pursue 
both  vessels,  or  either,  or  the  owner  of  both 
or  either;  and  if  he  proceeds  against  one 
only,  and  both  are  held  in  fault,  he  may  re- 
cover his  entire  damages  of  the  one  sued. 
The  Beaconsfield,  158  U.  S.  303,  15  Sup. 
Ct  Rep.  860,  39:  993 

CiUd  In  Re  Lakeland  Transp.  Co.  103  Fed.  330. 

216.  Where  the  master  of  a  vessel  agreed 
to  carry  707  bales  of  cotton  from  Mobile 
to  Boston  for  certain  freight,  mentioned  in 
the  bill  of  lading,  the  vessel  is  bound  for 
the  safe  shipment  of  the  whole  707  bales 
from  the  time  of  the  delivery  to  the  master 
at  the  city  of  Mobile  and  acceptance  by 
the  roaster.  Bulkley  v.  Naumkeag  Steam 
Cotton  Co.  24  How.  386,  16:  599 


Editorial  note. 

Liability  for  loss  or  damage  of  goods. 

16:  674 

Liability  of  carrier  as  Insurer. 

See  also  infra,  238,  434. 

217.  Carriers  of  merchandise  by  water  are 
insurers,  and  liable  for  every  loss  or  dam- 
age to  the  merchandise,  unless  it  happened 
by  the  act  of  God,  the  public  enemy,  the 
shipper,  or  by  some  other  cause  excepted  in 
the  contract  of  shipment.  Germania  Ins.  Co. 
v.  The  Lady  Pike  (The  Lady  Pike)  21  Wall. 
1,  22: 499 
The  Niagara  v.  Cordes,  21  How.  7,  16:  41 
Cited  in  The  Commander-in-Chief   (LaTourette 

V.  Burton)  1  Wall.  51,  17  L.  ed.  611— The 
Baltimore  (The  Baltimore  v.  Rowland)  8 
Wall.  385,  19  L.  ed.  465 — The  Delaware 
(The  Delaware  v.  Oregon  Iron  Co.)  14  Wall. 
597,  20  L.  ed.  781— The  Wanata  (The  Wana- 
ta  V.  Avery)  95  U.  S.  605,  24  L.  ed.  462— 
Washington  A  G.  R.  Co.  v.  YameU,  98  U.  S. 
480,  25  L.  ed.  233 — Liverpool  &  G.  W.  Steam 
Co.  V.  Phenix  Ina.  Co.  129  U.  S.  437,  32  L. 
ed.  790,  9  Sup.  Ct.  Rep.  469 — Choate  v. 
Crowninshield,  3  Cliff.  187,  Fed.  Caa.  No.  2,- 
691 — Richardson  v.  Winsor,  3  Cliff.  402, 
Fed.  Cas.  No.  11,795 — The  Shand,  10  Ben. 
302,  Fed.  Cas.  No.  12  J02 — Sweatt  v.  Boston, 
H.  &  E.  R.  Co.  3  Cliff.  347,  5  Nat.  Bankr. 
Reg.  242,  Fed.  Cas.  No.  18,684 — ^Richards  v. 
Hansen,  1  Fed.  54 — The  T.  A.  Goddard,  12 
Fed.  178 — The  Alpin,  23  Fed.  819— Hardman 
V.  Brett,  2  L.R.A.  175,  37  Fed.  805— The 
Nicanor,  40  Fed.  366 — ^The  Albany,  44  Fed. 
435 — The  Anna,  47  Fed.  528 — ^The  Santa 
Anna  Maria,  49  Fed.  879 — The  Centurion,  57 
Fed.  416 — The  Georg  Dumols,  88  Fed.  540 — 
Pacific  Coast  S.  S.  Co.  v.  Bancroft- Whitney 
Co.  36  C.  C.  A.  150,  94  Fed.  195 — The  Prus- 
sia, 100  Fed.  487 — The  Astraea,  124  Fed. 
86 — Conrad  v.  De  Montcourt,  138  Mo.  323, 
,  39  S.  W.  805 — Mitchell  v.  Carolina  C.  R.  Co. 
124  N.  C.  244,  44  L.R.A.  518,  32  S.  B.  671— 
Thompson  v.  Hermann,  47  Wis.  610,  32  Am. 
Rep.  784,  3  N.  W.  579. 

218.  All  vessels  employed  in  transporting 
goods  from  port  to  port  are  carriers,  and  as 
such  are,  in  general,  to  be  held  responsible 
as  insurers.  Nothing  can  discharge  them 
from  the  undertaking  specified  in  the  bill  of 
lading  but  the  excepted  perils,  or  the  act  of 
God,  or  the  public  enemy.  Germania  Ins. 
Co.  V.  The  Lady  Pike  (The  Lady  Pike)  21 
Wall.  1,  22:  499 
The    Commander-in-Chief    (La    Tourette    v. 

Burton)  1  Wall.  43,  17:  609 

Cited  in  Liverpool  A  G.  W.  Steam  Co.  v.  Phenix 
Ins.  Co.  129  U.  S.  437,  32  L.  ed.  790,  9  Sup. 
Ct.  Rep.  469— The  Jonty  Jenks,  54  Fed.  1023 
— ^The  B.  A.  Shores,  Jr.  73  Fed.  348 — The 
Queen  of  the  Pacific,  76  Fed.  78 — ^The  Georg 
Dumoia,  88  Fed.  540 — The  National  City,  55 
C.  C.  A,  47,  117  Fed.  825— The  Edmund  L. 
Levy.  63  C.  C.  A.  237,  128  Fed.  685— The 
Joseph  Peene,  130  Fed.  490. 

lioss  due  to  nature  of  article  carried. 

See  also  supra,  177. 

219.  A  carrier  is  not  answerable  for  the 
loss  occasioned  by  the  peculiar  nature  of 
the  article  carried,  nor  for  the  leakoge  aris- 
ing from  secret  defects  in  casks  which  ex- 
isted, but  were  not  apparent  when  they  were 
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received  on  board.     Nelson  v.  Woodruff,  1 
Black,  156,  17:  97 

Cited  in  Janney  y.  Tudor  Co.  3  Fed.  816. 

220.  Where  the  charterers  induced  the  mas- 
ter, against  his  objection,  to  receive  and 
carry  lard  in  leaking  casks,  the  ship  is  ex- 
empt from  liability,  as  between  its  charterers 
and  owners,  for  damage  therefrom  to  other 
portions  of  the  cargo.  Boyd  v.  Moses,  7 
Wall.  316,  19:  192 
Cited  In  Birt,  Potter  &  Hughes  v.  Hardle,  132 

Fed.  66. 

221.  Damage  to  cotton  thread  put  up  in 
boxes,  occasioned  by  dampness,  without  fault 
or  lack  of  proper  precautionary  measures  on 
the  part  of  the  carrier,  must  be  attributed 
to  the  dangers  of  the  sea.  Clark  v.  Barnwell, 
12  How.  272,  13:  985 
Cited  in  Choate  v.  Crownlnshield,  8  Cliff.  187, 

Fed.  Cas.  No.  2,691— Hooper  v.  Rathbone, 
Taney,  530,  Fed.  Caa.  No.  6,676 — Ireguest  v. 
More  wood,  Fed.  Cas.  No.  7,061 — MeCu  Hough 
v.  The  Echo,  Fed.  Cas.  No.  8,740a — Nelson  v. 
Woodruff,  Fed.  Cas.  No.  10,117 — ^The  Chas- 
ca,  23  Fed.  159 — The  Prussia,  88  Fed. 
532 — Saunders  v.  Chicago  &  N.  W.  R.  Co. 
6  8.  D.  46,  60  N.  W.  148— Western  Transp. 
Co.  V.  Newhall.  24  111.  473,  76  Am.  Dec.  760 
— Lewis  y.  The  Success,  18  La.  Ann.  6. 

222.  If  the  damage  has  proceeded  from  an 
intrinsic  principle  of  decay  naturally  inher- 
ent in  the  commodity  itself,  whether  active 
in  every  situation,  or  only  in  the  confine- 
ment and  closeness  of  the  ship,  the  merchant 
must  bear  the  loss  as  well  as  pay  the  freight. 
Clark  V.  Barnwell,  12  How.  272,  13:  985 
Cited  in  The  Invincible,  1  Low.  Dec.  228,  Fed. 

Cas.  No.  7,055 — Lamb  v.  Parkman,  1  Sprague, 
354,  Fed.  Cas.  No.  8,022 — Mendelsohn  v.  The 
Louisiana,  3  Woods,  407,  Fed.  Cas.  No.  9,- 
421 — 1,265  Vitrified  Stoneware  Sewer  Pipes, 
5  Ben.  404,  Fed.  Cas.  No.  14,280 — Janney  v.* 
Tudor  Co.  3  Fed.  816 — ^The  Bohemia,  38  Fed. 
757 — The  Prussia,  35  C.  C.  A.  628,  93  Fed. 
840. 

223.  Where  potatoes  when  shipped  were 
unsound  and  unfit  to  ship,  and  wer^  lost  by 
decay  on  the  voyage,  the  vessel  is  not  liable 
for  such  loss.  The  Howard  v.  Wissman,  18 
How.  231,  15:  363 
Cited  in  The  Queen  of  the  Pacific,  75  Fed.  78— 

Witzler  V.  Collins,  70  Me.  301,  35  Am.  Rep. 
327. 

224.  The  loss  from  decay  of  fruit  shipped 
must  fall  upon  the  owners  where  the  master 
put  into  an  intermediate  port  for  repairs 
which  had  become  necessary  from  encounter- 
ing heavy  gales,  and  the  fruit,  which  had 
been  stowed  in  a  well-ventilated  place,  was 
repacked  in  pursuance  of  the  best  advice  the 
master  could  obtain,  and  that  which  was 
found  to  be  deteriorated  was  thrown  away. 
Lawrence  v.  Denbreens  (The  Collenberg)  1 
Black,  170,  17:89 
Cited  in   Janney  v.  Tudor  Co.   3   Fed.   816 — 

The  Strathdon,  80  Fed.  381. 

Jettison  because  of  sea  periL 

Conclusiveness  of  ^Master's  Decision  as 
to  Necessity  of  Jettison,  see  infra, 
426. 

See  also  supra,  138. 

225.  Jettison  of  heavy  goods  on  deck  is 


justifiable  as  a  precaution  against  further 
danger  when  the  ship's  safety  has  been  im- 
periled by  such  goods,  although  at  the 
time  they  are  thrown  overboard,  the  aea  is 
smooth  and  the  ship  is  in  no  immediate  dan- 
ger.    Lawrence  v.  Minturn,  17  How.  100, 

15:  58 
Cited  in  Dupont  de  Nemours  v.  Vance.  19 
How.  166,  15  L.  ed.  585 — The  Star  of  Hope 
(The  Star  of  Hope  v.  Annan)  9  Wall.  231.  19 
L.  ed.  646 — The  Clematis,  Brown,  Adm.  502, 
Fed.  Cas.  No.  ,2876— Fltspat rick  v.  800  Bales 
of  Cotton,  3  Ben.  49.  Fed.  Cas.  No.  4.843 — 
Patten  v.  Darling,  1  Cliff.  264,  Fed.  Cas.  No. 
10,812— The  Hettle  Ellis,  20  Fed.  509 — Son- 
smith  V.  The  J.  P.  Donaldson,  21  Fed.  677. 

226.  If  jettison  of  the  cargo  is  necessary 
by  fault  of  breach  of  contract  of  the  master 
or  •  owner,  it  must  be  attributed  to  that 
fault,  not  to  the  sea  peril.  lAwrence  v. 
Minturn,  17  How.  100,  15:  58 

227.  A  jettison,  the  necessity  of  which  is 
occasioned  by  peril  of  the  sea,  is  a  loss  by 
peril  of  the  sea,  and  within  the  exception  in 
the  bill  of  lading.  But  if  unseaworthiness 
of  the  vessel  caused  or  contributed  to  the 
necessity  of  the  jettison,  the  loss  is  not 
within  the  exception  of  the  perils  of  the 
seas.  Dupont  de  Nemours  v.  Vance,  19 
How.  162,  15:  584 
Cited  in  The  Titanla.  19  Fed.  109. 

228.  If  jettison  of  the  cargo  is  necessary 
by  fault  or  breach  of  contract  of  the  master 
or  owner,  it  must  be  attributed  to  that 
fault,  not  to  the  sea  peril.  The  Portsmouth 
V.  Salt  Co.  of  Onondaga  (The  Portsmouth) 
9  Wall.  682,  19:  754 
lAwrence  v.  Minturn,  17  How.  100.  15:  58 
Cited  in  The  G.  R.  Booth,  171  U.  8.   45R,  43 

L.  ed.  239,  19  Sup.  Ct.  Rep.  9 — The  Costa 
Rica,  3  Sawy.  640,  Fed.  Cas.  No.  8,261 — 
O'Connor  ▼.  The  Ocean  Star  Holmes,  250, 
Fed.  Cas.  No.  10,419 — ^Richelieu  &  O.  Nav. 
Co.  V.  Boston  M.  Ins.  Co.  26  Fed.  605 — The 
Ontario,  37  Fed.  222 — Northwest  Transp.  Co. 
V.  Boston  M.  Ins.  Co.  41  Fed.  805 — The 
Manitoba,    104   Fed.   156. 

229.  A  jettison  is  lawful  if  ordered  by  a 
competent  master  during  the  existence  of 
an  emergency,  when  his  decision  is  arrived 
at  with  due  deliberation,  by  a  fair  exercise 
of  skill  and  discretion,  with  no  unreason- 
able timidity,  and  with  an  honest  intent  to  do 
his  duty,  Dupont  de  Nemours  v.  Vance, 
19  How.  162,  15:  584 
Cited  in  The  Star  of  Hope  (The  Star  of  Hop<» 

V.  Annan)  9  Wall.  231,  19  L.  ed.  646 — Ralll 
V.  Troop,  157  U.  S.  398,  39  L.  ed.  748.  l.> 
Sup.  Ct.  Rep.  657 — Patten  v.  Darling.  1  Cliff. 
264,  Fed.  Cas.  No.  10,812. 

230.  In  the  case  of  jettison  of  the  deck 
load,  the  carrier  or  the  ship  is  not  respon^ 
sible  to  the  owner  of  the  goods,  where  they 
were  on  deck  with  the  owner's  consent,  and 
there  is  no  general  custom  to  carry  them 
there.     Lawrence  v.  Minturn,  17  How.  100, 

15:  58 
CI  fed  in  McKlnlay  v.  Morrlsh.  21  How.  346.  1ft 
Li.  ed.  101 — The  Portsmouth  (The  Ports- 
mouth V.  Salt  Co.)  9  Wall.  684,  19  L.  ed. 
755 — The  Delaware  (The  Delaware  v.  Ore- 
gon Iron  Co.)  14  Wall.  599.  20  L.  ed.  782 — 
Higglns   v.    Watson,    Fed.    Cas.    No.    6,47a^> 
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Tbe  Milwaukee  Be11e,2  BIss.  199  Fed.  Cas. 
No.  9,627 — The  Watchful,  Brown,  Adm.  474, 
Fed.  Cas.  No.  17,250— The  Wellington,  1 
Bias.  280,  Fed.  Cas.  No.  17,384— The  Hettle 
Bills,  20  Fed.  303— Sonsmith  v.  The  J.  P. 
Donaldson,  21  Fed.  676— The  KIrkhill,  39 
C.  C.   A.  662,  99  Fed.  579. 

231.  A  ship  is  liable  for  sound  and  unin- 
jured animals  forcibly  thrown  or  driven 
overboard  in  rough  weather  by  order  of  the 
master  from  unfounded  apprehension  on  his 
part,  in  the  absence  of  any  pressing  peril 
to  the  ship  and  without  apparent  or  reason- 
able necessity  for  their  jettison  or  any  at- 
tempt to  separate  them  from  those  which 
had  already  been  injured  by  perils  of  the 
sea,  although  the  bill  of  ladmg  provides 
that  they  shall  be  carried  on  deck  at  the 
owner's  risk,  and  that  the  ship  is  not  liable 
for  "accident  to  or  mortality  of  the  animals, 
from  nvhatever  cause  arising,"  or  for  dam- 
age due  to  perils  of  the  sea,  barratry,  or  by 
"accidents  of  navigation,  of  whatsoever 
kind,  even  when  occasioned  by  the  negli- 
gence, default,  or  error  in  judgment  of  the 
pilot,  master,  mariners,  or  other  servants 
of  the  ship  owner."  Compafiia  de  Naviga- 
cion  la  Flecha  v.  Brauer,  168  U.  S.  104,  18 
Sup.  Ct.  Rep.  12,  42:  398 

Nesligence  of  master  generally. 

Burden  of  Proof,  see  Evidence,  373. 
See  also  supra,    228,    231;    infra,    236, 
427. 

232.  A  master  is  guilty  of  gross  negli- 
gence for  not  having  made  any  effort  him- 
self, or  requested  the  aid  of  others,  either 
to  get  the  steamer  off  when  stranded,  or  to 
remain  and  store  the  goods  on  board.  The 
Niagara   v.   Cordes,    21    How.   7,         16:41 

233.  A  loss  from  mistake  of  port  and  at- 
tempt to  enter  at  night  instead  of  remain- 
ing on  the  lake  until  morning,  is  the  result 
of  the  fault  of  the  carrier,  and  not  of  a 
danger  of  lake  navigation.  The  Portsmouth 
V.  Silt  Co.  of  Onondaga  (The  Portsmouth) 
9  Wall.  682,  19:  754 
Citfd  in  The  Costa  Rica,   3   Sawy.   540,   Fed. 

Cas,  No.  3,261 — The  J.  W.  Everman,  2 
Hughes,  19,  Fed.  Cas.  No.  7,591 — Northwest 
Transp.  Co.  v.  Boston  M.  Ins.  Co.  41  Fed. 
797 — Hoffman  v.  Union  Ferry  Co.  68  N.  Y. 
894. 

Improper  stowage. 

Limitation  of  Liability  by  Contract,  see 

infra,  260. 
Statutory  Limitation  of  Liability,  see 

infra,  346,  353,  354. 
Master's  Duty  as  to  Stawage,  see  infra, 

428. 
Burden  of  Proof,  see  Evidence,  372. 
See  also  supra,  230;  Evidence,  1505. 

234.  Where  goods  if  stowed  in  the  hold 
were  liable  to  be  injured  by  sweat,  and  were 
marked,  "to  be  stowed  in  cabin  stateroom," 
it  is  culpable  negligence  to  stow  them  in 
the  hold.  The  Star  of  Hope  v.  Church  (The 
Star  of  Hope)  17  Wall.  661,  21:  719 

234a.  Where  it  is  the  duty  of  the  mate 
to  sec  to  the  lading,  the  master  of  the  vessel 
ia  not  liable  for  damage  to  flour  forming 


I  part  of  the  cargo  from  its  being  stowed  in 
the  hold  without  his  knowledge  or  direction^ 
and  where  there  is  reason  to  believe  that 
the  spoiling  of  the  flour  arose  from  inherent 
causes,  and  not  from  its  being  kept  under 
the  deck.    Mepham  v.  Biessel,  9  Wall.  370, 

19:  677 

235.  A  carrier  is  not  excused  from  deliv- 
ering goods  stowed  on  deck  without  the 
consent  of  the  shipper,  although  they  were- 
lost  by  perils  of  the  sea,  unless  such  manner 
of  stowing  the  particular  goods  is  sane- 
tioned  by  commercial  usage,  or  did  not  in  any 
degree  contribute  to  the  disaster.  The  Dela- 
ware V.  Oregon  Iron  Co.  (The  Delaware)  14 
Wall.  579,  20:  779 
Cited  In  Robinson  v.  Memphis  &  C.   R.  Co.  & 

Fed.  136— Leitch  v.  Atlantic  Mut.  Ins.  Co. 
66  N.  Y.  110. 

236.  The  master  is  not  chargeable  with 
negligence  or  mismanagement  for  bringing 
sacks  of  salt  between  decks,  if  it  be  well 
stowed  and  packed,  and  secured  with  proper 
dunnage.  The  usage  of  trade  is  to  carry 
salt  in  that  way.  Rich  v.  Lambert,  12  How. 
347,  13:  1017 
Cited  In  The  Invlnclhle,  1  Low  Dec.  228  Ve6. 

Cas.  No.  7,055 — Louisville  &  N.  R.  Co.  v. 
Manchester  Mills,  88  Tenn.  668,  14  S.  W 
314. 

Deviation  and  delay. 

Usage  Justifying  Departure  from 
Course,  see  Custom  and  Usage,  49. 

Effect  of  Deviation  on  Insurance,  see 
Insurance,  VI.  b,  2. 

Effect  of  Delay  on  Insurance,  see  Insur- 
ance, 303-311. 

237.  In  the  case  of  a  bill  of  lading,  as  well  as 
of  marine  insurance,  even  though  a  usage  to 
stop  at  a  port  out  of  the  vessel's  course  be 
not  known  to  the  particular  shipper,  if  it 
be  established  as  a  general  usage,  such  a 
stop  will  not  be  a  deviation.  Hostetter  v» 
Park,  137  U.  S.  30,  11  Sup.  Ct.  Rep.  1, 

34:  568 

238.  The  discharge  of  the  cargo  of  a  ship 
at  a  pier  other  than  the  usual  one  but  near 
by,  is  not  a  deviation  such  as  to  render  the 
carrier  an  insurer  of  the  goods  so  unloading. 
Constable  v.  National  S.  S.  CJo.  154  U.  S.  51, 
14  Sup.  Ct.  Rep.  1062,  38:  90a 

239.  A  carrier  is  not  responsible  for  delay 
in  a  voyage  on  account  of  boisterous 
weather  or  adverse  winds,  low  tides,  change 
of  temperature,  or  the  like,  over  which  he 
has  no  control.  Clark  v.  Barnwell,  12  How. 
272,  13:  985 
Cited  in  The  Commander-in-Chief  (La  Tourette 

v.  Burton)  1  Wall.  51,  17  L.  ed.  611— The 
Delaware  (The  Delaware  v.  Oregon  Iron  Co.) 
14  Wall.  597,  20  L.  ed.  781— The  Lady  Pikp 
(Germanla  Ins.  Co.  v.  The  Lady  Pike)  21 
Wall.  15.  22  L.  ed.  503 — Choate  v.  Crown- 
Inshleld,  3  Cliff.  189,  Fed.  Cas.  No.  2,691 — 
The  Juniata  Paton,  1  BIss.  17,  Fed.  Cas. 
No.  7.584 — The  Lady  Pike,  2  BIss.  144, 
Fed.  Cas.  No.  7.985 — Speyer  v.  The  Mary- 
Belle  Rol>erts,  2  Sawy.  6,  Fed.  Cas.  No.  13,- 
240 — The  Tan  Bark  Case,  1  Brown,  Adm. 
155,  Fed.  Cas.  No.  13,742 — Malnwarfnp  v. 
The  Carrie  Delap,  1  Fed.  878 — The  Tltanla,. 
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19  Fed.  104— The  Saratoga,  20  Fed.  871— 
The  Chasca,  23  Fed.  160. 

Unseaworthiness  of  vessel. 

Limitation  by  Contract  against  Loss 
Due  to,  see  infra,  265,  266. 

Statutory  Limitation  of  Liability,  see 
infra,  351,  352,  363a-366. 

Burden  of  Proof,  see  Evidence  381,  382. 

Admissibility  of  Evidence  of,  under  Alle- 
gation of  Master^s  Negligence,  see 
Evidence,  2655. 

Warranties  and  Representations  in  Pol- 
icy as  to  Seaworthiness,  see  Insur- 
ance, 246-258. 

240.  The  owner  of  a  vessel  acting  as  a 
common  carrier  must  exercise  due  diligence 
in  ascertaining  the  seaworthiness  of  the  ves- 
sel, and  is  liable  for  his  negligence  or  that 
of  his  servants.  Bradley  Fertilizer  Co.  v. 
The  Edwin  I.  Morrison  (The  Edwin  I.  Mor- 
rison)  153  U.  S.  199,  14  Sup.  Ct.  Rep.  823, 

38:688 

Cited  In  The  Irrawaddy  (Flint  v.  Christall) 
171  U.  S.  100.  43  L.  ed.  131.  18  Sup.  Ct. 
Rep.  831 — Hewlett  ▼.  The  Millie  R.  Bohan- 
non,  64  Fed.  884 — The  Silvia,  15  C.  C.  A. 
365.  35  U.  S.  App.  395,  68  Fed.  233— The 
Cartb  Prince,  15  C  C.  A.  387,  35  U.  S.  App. 
300,  68  Fed.  256 — Howell  v.  The  Mary  L. 
Peters,  68  Fed.  920 — Central  Trust  Co.  v. 
East  Tennessee,  V.  &  G.  R.  Co.  70  Fed.  767 — 
The  A I  vena,  74  Fed.  255 — ^The  Warren  Adams, 

20  C.  C.  A.  490,  38  U.  S.  App.  356,  74  Fed. 
416— Re  Meyer.  74  Fed.  890 — The  Mauna 
Loa.  76  Fed.  836 — The  Queen,  78  Fed.  165 — 
Paclflc  Coast  S.  S.  Co.  v.  Bancroft- Whitney 
('o.  36  C.  C.  A.  150,  94  Fed.  196— Farr  &  B. 
^ItK.  Co.  V.  International  Nav.  Co.  94  Fed 
676— Fife  V.  Whlttell.  102  Fed.  539— Dene 
8.  S.  Co.  V.  Munson,  103  Fed.  985 — The 
Friesland.  104  Fed.  100 — Lake  Michigan  Car 
Ferry  Transp.  Co.  v.  Crosby,  107  Fed.  725 — 
DaIf?arno  v.  American  Sugar  Ref.  Co.  47  C. 
C.  A.  221,  108  Fed.  89— The  TJomo,  115 
Fed.  922. 

241.  The  owner  is  liable  for  damage  to  the 
cargo  from  the  sinking  of  an  old  and  insuffi- 
cient barge,  or  from  the  timber  of  the  barge 
being  rotten.  The  Keokuk  v.  Home  Ins.  Co. 
(The  Northern  Belle)  9  Wall.  526,     19:  748 

242.  Where  damage  to  cargo  was  caused 
by  water  taken  aboard  through  a  bilge  pump 
hole,  if  there  be  any  doubt  upon  the  evi- 
dence whether  the  cap  and  plate  covering 
that  hole  were  in  good  condition  and  knocked 
off  through  extraordinary  contingencies,  that 
doubt  must  be  resolved  against  the  char- 
terer. Bradley  Fertilizer  Co.  v.  The  Edwin 
I.  Morrison  (The  Edwin  I.  Morrison)  153  U. 
S.  199,  14  Sup.  Ct.  Rep.  823,  38:  688 

Termination  of  liability. 

See  also  supra,  202,  215;  infra,  286; 
Sunday,  6. 

243.  Wlien  the  goods,  after  being  dis- 
charged upon  the  wharf,  and  the  different 
consignments  properly  separated,  are  not 
accepted  by  the  consigfnee  or  owner  of  the 
cargo,  the  carrier  should  not  leave  them  ex- 
posed on  the  wharf,  but  should  store  them 
in  a  place  of  safety,  notifying  the  consignee 
or  owner  that  they  are  so  stored,  subject  to 


the  lien  of  the  ship  for  the  freight  and 
charges;  and  when  he  has  done  so  he  is  no 
longer  liable  on  his  contract  of  affreight- 
ment. Mordecia  ▼.  Lindsay  (The  Eddv)  5 
Wall.  481,  18:  486 

Richardson  v.  Goddard,  23  How.  28,    IS:  412 
Dlstinffuished  in  The  Maria  White,  1  HaskelU 
208,    Fed.   Cas.   No.   9,083. 

Cited  in  The  Eddy  (Mordecal  v.  Lindsay)  5 
Wall.  495,  18  L.  ed.  480 — Ex  parte  Easton, 
95  U.  S.  75,  24  L.  ed.  376 — Constable  ▼. 
National  S.  S.  Co.  154  U.  S.  60,  38  L.  ed. 
909,  14  Sup.  Ct.  Rep.  1062 — The  Ben  Adams, 
2  Ben.  449,  Fed.  Cas.  No.  1,289 — The  Blen.- 
helm,  5  Sawy.  194,  Fed.  Cas.  No.  1,530 — 
Camblos  v.  Philadelphia  &  B.  B.  Co.  4 
Brewst.  (Pa.)  612,  Fed.  Cas.  No.  2,331 — 
Choate  v.  Crown tnshleld,  8  Cliff.  186.  Fed. 
Cas.  No.  2,691 — Davis  v.  Wallace,  3  Cliff.  133. 
Fed.  Cas.  No.  3,657 — Dibble  v.  Morgan,  1 
Woods,  409,  Fed.  Cas.  No.  3.881— Be  1.265 
Vitrified  Pipes,  14  Blatchf.  275,  Fed.  Can. 
No.  10,536 — The  Santee,  2  Ben.  523.  Fed. 
Cas.  No.  12,328 — Warner  v.  Howell,  18  Rep. 
12  Fed.  Cas.  No.  17,184a — Irzo  v.  Perkins,  10 
Fed.  780— Gronstadt  v.  Witthoff,  15  Fed.  274 
— ^The  Surrey,  26  Fed.  794 — The  Captain 
John,  33  Fed.  928 — The  Mary  Riley  t.  3000 
Railroad  Ties,  38  Fed.  255 — Clark  v.  505.000 
Feet  of  Lumber,  12  C.  C.  A.  630,  24  U.  8. 
App.  509,  65  Fed.  230 — ^The  Ravensdale,  75 
Fed.  413— Smith  v.  Britain  8.  8.  Co.  123 
Fed.  177— The  Tltanla,  65  C.  C.  A.  216,  131 
Fed.  230 — Helnberg  v.  Cannon,  86  Fla.  600. 
18  So.  714— Grejrg  v.  Illinois  C.  R.  Co.  147 
111.  562,  37  Am.  St.  Rep.  238,  85  N.  B.  843— 
Sonla  Cotton  Oil  Co.  v.  The  Red  River,  106 
La.  46,  87  Am.  St.  Rep.  294,  30  So.  303 — 
McNeal  v.  Braan,  53  N.  J.  L.  624,  26  Am. 
St.  Rep.  441,  23  Atl.  687 — Redmond  v.  Liver- 
pool, N.  Y.  &  P.  S.  B.  Co.  46  N.  Y.  583,  7 
Am.  Rep.  390 — Warner  v.  The  Illinois.  17 
Phila.  550 — ^National  Line  8.  S.  Co.  v.  Smart, 
107   Pa.  500. 

244.  Goods  landed  at  a  wharf  before  de- 
livery to  the  consignee  will  be  under  the 
master's  care  and  responsibility,  without  ad- 
ditional expense  to  the  consignee  until  they 
shall  be  ready  for  delivery.  Brittan  v. 
Bamaby,  21  How.  527,  16:  177 

245.  Wliere    a    shipmaster    has   a    larger 
shipment  under  one  oill  of  lading  than  he 
can  land  in  a  day,  he  must  do  it  in  such 
quantities  that  he  may  be  able  to  have  the 
pro  rata  freight  ascertained;   and  until   it 
shall  be  done,  he  is  not  in  readiness  to  deliv- 
er such  part,  or  to  demand  the  freight  due 
upon  it;   and  the  goods  remain,  at  his  ex- 
pense,   under    his    care    and    responsibilitv. 
Brittan  v.  Barnaby,  21  How.  627,     16:  177 
Cited  in   Salmon   Falls  Mfg.  Co.  v.  The  Tan- 
gier.   1    Cliff.    404,    Fed.    Cas.    No.    12.266— 
Barker  v.  The  E.  M.  Wright,  1  Mackey,  28. 
47  Am.  Rep.  234 — Fay  v.  Alliance  Ins.  Co.  IG 
Gray,  (82  Mass.)  460— New  York  C.  A  H.  R. 
R.  Co.  v..  Standard  Oil  Co.  20  Hun,  42. 

246.  Where  the  delivery  contemplated  by 
the  contract  was  a  transfer  of  the  property 
into  the  power  and  possession  of  the  con- 
signees, the  surrender  of  possession  by  the 
master  must  be  attended  with  no  fact  to 
impair  the  title  or  affect  the  peaceful  enjoy- 
ment of  the  property.  Howland  v.  Green- 
way,  22  How.  491,  16:  391 
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^.  Limitation  of  Liability. 

Statutory  Limitation  of  Liability,  see  infra, 

.V.  c. 
Effect   of   Harter  Act   on   Stipulation,   see 

infra,   341. 
Validity  of  Stipulation  under  Harter  Act, 

see  infra,  367. 
Admiralty  Jurisdiction,  see  Admiralty,  I.  f, 

10. 
Limitation   of  Liability  to  Passengers,   see 

Carriers,  68-74. 

247.  Damage  to  baggage  from  sea  water 
is  not  due  to  an  act  of  God,  where  it  could 
have  been  prevented  by  human  effort,  sa- 
gacity, and  care.  The  Majestic,  166  U.  S. 
375,  17  Sup.  Ct.  Rep.  597,  41:  1039 
Cited  In  Harrison  v.  Hughes,  110  Fed.  550 — 

Harrison  v.  Hughes,  60  C.  C.  A.  446,  125 
Fed.   864. 

248.  The  general  maritime  law  is  in  force 
in  this  country  so  far  only  as  it  has  been 
adopted  by  the  laws  or  usages  thereof;  and 
no  rule  of  the  general  maritime  law  (if  any 
exists)  concerning  the  validity  of  a  stipula- 
tion limiting  the  liability  of  a  carrier  has 
ever  been  adopted  in  the  United  States  or 
in  England.  Liverpool  &  G.  W.  Steam  Co. 
V.  Phenix  Ins.  Co.  (The  Montana)  129  U.  S. 
397,  9  Sup.  Ct.  Rep.  469,  32:  788 
Cited  in  Ralll  v.  Troop,  157  U.  8.  407,  39  L.  ed. 

751,  15  Sup.  Ct.  Rep.  657 — The  John  G.  Stev- 
ens, 170  U.  S.  127,  42  L.  ed.  975,  18  Sup. 
Ct.  Rep.  544— The  New  York.  175  U.  8.  197. 
44  L.  ed.  131,  20  Sup.  Ct.  Bep.  67 — Rundell 
T.  I^  Compagnle  Generale  Transatlantique, 
49  L.R.A.  98,  40  C.  C.  A.  633,  100  Fed.  662 
— Larsen  v.  Allan  Line  8.  S.  Co.  37  Wash. 
564,  80  Pac.   181. 

249.  The  bill  of  lading  cannot  be  modified 
by  a  preliminary  memorandum.  The  Cale- 
donia, 157  U.  S.  124,  15  Sup.  Ct.  Rep.  537, 

39*  644 
Cited  In  The  Arctic  Bird,  109  Fed.   174.* 

Constmctlon  of  exceptions  In  contract 
generaHy. 

Gf  Owner's  Risk  Clause,  see  Carriers, 

164. 
Burden  of  Proof,  see  Evidence,  378-384. 

250.  An  exception  introduced  by  the  car- 
rier into  a  bill  of  lading,  limiting  its  lia- 
bility, is  to  be  construed  most  strongly 
against  the  carrier.  The  Caledonia,  157  U. 
S.  124,  15  Sup.  Ct.  Rep.  537,  39:  644 
Cited   In   Compania   De  Navlgaclon  v.   Brauer. 

1«8  U.  S.  118.  42  L.  ed.  405,  18  Sup.  Ct.  Rep. 
12--N.  K.  Falrbank  &  Co.  v.  Cincinnati,  N. 
O.  &  T.  P.  R.  Co.  38  L.R.A.  273,  26  C.  C.  A. 
404.  47  U.  S.  App.  744.  81  Fed.  291— Pacific 
Coast  S.  S.  Co.  V.  Bancroft- Whitney  Co.  36  C. 
C.  A.  141,  94  Fed.  187. 

251.  Exceptions  in  a  bill  of  lading  or 
charter  party,  inserted  by  the  shipowner  for 
his  own  benefit,  are  to  be  construed  most 
strongly  against  him.  Compaflia  de  Navi- 
gacion  la  Flecha  v.  Brauer,  168  U.  S.  104,  18 
Snp.  Ct.  Rep.  12.  42:  398 
Cited  in  Pltchbnrj;  R.  Co.  v.  Nichols.  29  C.  C. 

A.  503,   50  U.   S.   App.  297,   85   Fed.   948— 
Htnkle  v.   Sonthem   R.   Co.    126  N.    C.  939, 
78  Am.  St.  Rep.  685,  36  3.  E.  348— Gardner 
U.  S.  Dig.— 328 


V.  Southern  R.  Co.  127  N.  C.  297,  37  S.  E. 
328. 

Perils  of  seas;  clangers  of  navigation. 

Burden   of   Proof,   see   Evidence,   379- 

382. 
See  also  supra,  169,  227;  Carriers,  156. 

252.  An  exception,  in  the  bill  of  lading,  of 
perils  of  the  sea  or  other  specific  perils,  does 
not  exempt  the  carrier  from  liability  for 
loss  or  damage  from  one  of  those  perils,  to 
which  the  negligence  of  himself  or  his  ser- 
vants has  contributed.  Liverpool  &  G.  W. 
Steam  Co.  v.  Phenix  Ins.  Co.  (The  Montana) 
129  U.  S.  397,  9  Sup.  Ct.  Rep.  469,  32:  788 
Bradley  Fertilizer  Co.  v.  The  Edwin  I.  Mor- 
rison (The  Edwin  I.  Morrison)  153  U.  S. 
199,  14  Sup.  Ct.  Rep.  823,  38:  688 

253.  The  explosion  of  a  steam  boiler  is 
not  a  peril  within  the  exception  of  dangers 
of  navigation,  in  a  bill  of  lading.  Barrell 
V.  The  Mohawk  (The  Mohawk)  8  Wall.  153, 

19:  406 
Cited  in  The  G.  R.  Booth,  171  U.  S.   458,  43 
L.  ed.  239,  19  Sup.  Ct.  Rep.  9 — Wilkinson  v. 
Dalferes,  27  La.  Ann.  880. 

254.  Damage  to  cargo,  attributable,  not 
to  a  peril  of  the  sea,  but  to  the  explosion  of 
a  part  of  the  cargo  after  the  ship  has  ended 
her  voyage  and  has  been  finally  and  inten- 
tionally moored  at  the  dock,  there  to  re- 
main until  her  cargo  is  taken  out  of  her, 
is  not  to  be  considered  as  "occasioned  by 
accidents  of  navigation,"  within  the  mean- 
ing of  a  bill  of  lading.  The  G.  R.  Booth,  171 
U.  S.  450,  19  Sup.  Ct.  Rep.  9,  43:  234 

255.  An  explosion  of  a  case  of  detonators, 
making  a  hole  in  the  ship's  side  below  the 
water,  while  a  ship  is  being  unladen  at  the 
dock,  which  happens  purely  by  accident  and 
without  any  fault  or  negligence  on  the  part 
of  anyone  engaged  in  carrying  or  discharg- 
ing the  cargo,  is  the  proximate  cause  of 
damage  to  cargo,  which  follows  from  the 
immediate  inflow  of  sea  water;  and  such 
damage  is  not  occasioned  by  the  perils  of 
the  sea,  within  exceptions  in  the  bill  of 
lading.  The  G.  R.  Booth,  171  U.  S.  450,  19 
Sup.  Ct.  Rep.  9,  43:  234 
Cited    in    The    Manitoba,    104    Fed.    151— The 

Frey,  45  C.  C.  A.  310,  106  Fed.  320— Nor- 
wich &  N.  Y.  Transp.  Co.  v.  Insurance  Co. 
of  N.  A.  118  Fed.  308 — Chicago,  I.  &  L.  R. 
Co.  V.  Martin,  31  Ind.  App.  317,  65  N.  E. 
591 — Monahan  v.  Eidlitz,  59  App.  Div.  227, 
89  N.  Y.  Supp.  335 — ^Kremer  v.  New  York 
Edison  Co.  102  App.  Div.  441,  92  N.  Y.  Supp. 
883. 

256.  The  term  "dangers  of  lake  naviga- 
tion," in  a  bill  of  lading,  include  a  peril 
from  shallowness  of  the  water  at  the  en- 
trance of  a  harbor.  Western  Transp.  Co. 
V.  Downer,  11  Wall.  129,  20:  160 
Cited  in  Hoatetter  v.  Park,  137  U.  S.  40.  34  L. 

ed.  572,  11  Sup.  Ct.  Rep.  1 — The  Ocean  Wave, 
8  Bias.  319,  Fed.  Cas.  No.  10,416 — Hostetter 
V.  Gray,  11  Fed.  188 — The  Chasca,  23  Fed. 
160— The   Brantford  City,   29   Fed.    377. 

257.  Where  danger  from  shallowness  of  the 
water  at  the  entrance  of  a  harbor  might  have 
been    avoided    by    proper    care    and    skill, 
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the  loss  should  be  attributed  to  the  negli- 
gence of  the  carrier,  notwithstanding  an  ex- 
ception in  the  bill  of  lading.  Western 
Transp.  Co.  v.  Downer,  11  Wall.  129,  20:  160 
Cited  In  Liverpool  &  G.  W.  Steam  Co.  v.  Phenlx 

IQS.  Co.  129  U.  S.  438,  32  L.  ed.  701,  0  Sup. 

Ct.  Rep.  469— The  Majestic.  166  TJ.  S.  386, 

41  L.  ed.  1043,  17  Sup.  Ct.  Rep.  597— Com- 
panla  de  Navigacion  v.  Brauer,  168  U.  S.  120, 

42  L.  ed.  405,  18  Sup.  Ct.  Rep.  12— The  Car- 
lotta,  9  Ben.  12,  Fed.  Cas.  No.  2.413 — The 
Ocean  Wave,  3  Blss.  319,  Fed.  Cas.  No.  10,- 
416— The  Saratoga.  20  Fed.  871— The  Wil- 
liam Branfoot,  48  Fed.  916 — ^The  Queen  of 
the  l»aclflc,  75  Fed.  78 — Rebstock  v.  Gilchrist 
Transp.  Co.  132  Fed.  180 — Burr  v.  Knicker- 
bocker Steam  Towage  Co.  65  C.  C.  A.  555. 
132  Fed.  249— Mitchell  v.  Carolina  C.  R.  Co. 
124  N.  C.  244,  44  L.R.A.  518,  32  S.  E.  671— 
Sherman  v.  Pennsylvania  R.  Co.  8  W.  N.  C. 
272 — Washington  v.  Missouri,  K.  &  T.  R.  Co. 
90  Tex.  320,  39  S.  W.  764 — Kaples  v.  Orth, 
61  Wis.  535,  21  N.  W.  633. 

258.  When  the  contract  in  a  bill  of  lading, 
that  the  goods  are  to  be  delivered  at  New  Or- 
leans without  delay,  contains  an  exception 
of  the  dangers  of  navigation  and  unavoida- 
ble accidents,  and  the  goods  are  lost  by  the 
vessel  striking  an  unseen  obstruction  and 
sinking,  the  ?  )S8  occurs  through  a 
danger  of  navigation,  if  the  navigation  is  in 
its  course  according  to  the  usage  of  the 
trade.  Hostetter  ▼.  Park,  137  U.  S.  30,  11 
Sup.  Ct  Rep.  1,  34:  568 

259.  When  barges  in  tow,  although  skil- 
fully handled,  were  injured,  one  by  striking 
a  newly  formed  sand  reef  and  the  other  by 
striking  a  tree  under  water  where  the 
bank  had  shortly  before  caved  in,  the  dis- 
asters were  due  to  unavoidable  accidents, 
and  were  within  the  exception  of  dangers  of 
the  river,  in  a  contract  for  transportation  of 
wheat,  some  of  which  was  lost  in  the  disas- 
ters. Hibernia  Ins.  Co.  v.  St.  Louis  &  N.  O. 
Transp.  Co.  120  U.  S.  166,  7  Sup.  Ct.  Rep. 
550,  30:  621 

260.  Where  the  contract  of  a  bill  of  lad- 
ing was  that  the  goods  should  be  delivered  in 
good  order,  dangers  of  the  seas  excepted, 
sweating  produced  in  consequence  of  negli- 
gent stowage  is  not  one  of  the  dangers  of 
the  seas.  The  Star  of  Hope  v.  Church  (The 
Star  of  Hope)  17  Wall.  651,  21:  719 
died   in   East  Tennessee   V.   &   G.   R.    Co.   v. 

Wright.  76  Ga.  536. 

261.  An  exception  of  perils  of  the  sea  or 
other  specified  perils,  in  a  bill  of  lading  for 
goods  carried  by  a  ship,  does  not  excuse  the 
carrier  from  the  obligation  to  use  due  care 
and  skill  in  navigating  the  vessel  and  in 
carrying  the  goods,  or  include  an  exemption 
from  liability  for  loss  or  damage  from  one 
of  those  perils  to  which  the  negligence  of 
the  carrier  or  his  servants  has  contributed. 
(^ompaQia  de  Nevicracion  la  Flecha  v.  Brauer, 
168  U.  S.  104.  18  Sup.  Ct.  Rep.  12,  42:  398 
Cited  in  Chlcaeo,  M.  &  St.  P.  R.  Co.  v.  Solan, 

109  U.  S.  133,  42  L.  ed.  691.  18  Sup.  Ct.  Rep. 
289— The  G.  R.  Booth,  171  U.  S.  460,  43  L. 
ed.  240.  19  Sup.  Ct.  Rep.  9 — Knott  v.  Botany 
Worsted  Mills,  179  U  .S.  71,  45  L.  ed.  93. 
21  Sup.  Ct.  Rep.  30 — The  New  England,  110 


Fed.  417 — Cunard  S.  S.  Co.  v.  Eelley,  53  C.  C. 
C.  318.  115  Fed.  686. 

Loss  by  fire. 

Statutory  Limitation  of  Liability,  see 
infra,  381,  382. 

262.  A  carrier  by  ship  may  extend  his 
statutory  exemption  from  fire,  under  U.  S. 
Rev.  Stet.  §  4282,  U.  S.  Comp.  Stat.  1901,  p. 
2943,  to  such  loss  by  fire  as  occurs  after 
the  discharge  of  the  cargo,  by  special  stipu- 
lation to  that  effect  in  the  bill  of  lading. 
Constable  v.  National  S.  S.  Co.  154  U.  S.  51, 
14  Sup.  Ct.  Rep.  1062,  38:  903 
Cited  in  Thomas  v.  Lancaster  Mills,  19  C.  C.  A. 

92,  34  U.  S.  App.  404.  71  Fed.  485— Re  Lou- 
isville A  C.  Packet  Co.  95  Fed.  997 — Cunard 
S.  S.  Co.  v.  Kelley.  53  C.  C.  A.  318.  115  Fed. 
686 — Re  Old  Dominion  S.  S.  Co.  113  Fed.  848 
— Gardner  v.  Southern  R.  Co.  127  N.  C.  296, 
87  S.  E.  328— Schaller  v.  Chicago  &  N.  W. 
R.  Co.  97  Wis.  39,  71  N.  W.  1042. 

263.  An  agreement  of  the  carrier  with 
the  collector  of  customs  to  pay  the  con- 
signee the  value  of  goods  stolen,  lost,  or 
burned,  made  as  a  condition  to  the  collector's 
permit  for  the  goods  to  remain  upon  the 
wharf  for  forty-eight  hours,  is  not  one  of 
which  the  owners  can  avail  themselves  as 
adding  to  the  obligation  of  their  contract 
with  the  carrier,  where  it  is  stipulated  in  the 
bill  of  lading  that  the  goods  shall  be  at 
consignee's  risk  of  fire.  Constable  v.  Na- 
tional S.  S.  Co.  154  U.  S.  51,  14  Sup.  Ct. 
Rep.  1062,  38:903 

264.  In  bills  of  lading  by  which  the  own- 
ers of  a  vessel  stipulated  to  deliver  cotton  at 
a  specified  port,  "the  dangers  of  the  river 
only  excepted,"  fire,  although  accidental,  is 
not  within  the  exception,  and  such  owners 
are  liable  for  the  cotton  lost  by  accidental 
fire.  Garrison  v.  Memphis  Ins.  Co.  19  How. 
312,  15:  656 
Cited  in  Anthony  v.  ^tna  Ins.  Co.  1  Abb.   (U. 

S.)  346,  Fed.  Cas.  No.  486 — Salmon  Falls 
Mfi;.  Co.  v.  The  Tanker,  6  Am.  L.  Reir-  506, 
Fed.  Cas.  No.  12,265^Insurance  Co.  of  N. 
A.  v.  Easton  &  M.  Transp.  Co.  97  Fed.  655. 

Loss  due  to  unseaworthiness. 

265.  An  exception  in  a  bill  of  lading,  of 
loss  or  damage  from  delays,  steam  boilers, 
and  machinery  or  defects  therein,  does  not 
apply  to  loss  from  unseaworthiness.  The 
Caledonia,  157  U.  S.  124,  15  Sup.  Ct.  Rep. 
537,  39: 644 
Cited  in  The  Majestic.  166  U.  S.  386.  41  I^  ed. 

1043.  17  Sup.  Ct.  Rep.  597— The  Carib 
Princ<)  (Wuppermann  v.  The  Carib  Prince) 
170  U.  S.  659,  42  L.  ed.  1185.  18  Sup.  Ct. 
Rep.  753 — Van  Den  Toorn  t.  Leemlng.  70 
Fed.  253. 

266.  An  exemption  in  a  bill  of  lading 
from  loss  or  damage  from  "accidents  to  or 
latent  defects  in  hull,  tackle,  boilers,  and 
machinery,  or  their  appurtenances,'*  oper- 
ates prospectively  only,  and  does  not  relate 
to  a  condition  of  unseaworthiness  existing 
at  the  commencement  of  the  voyage.  Wup- 
permann V.  The  Carib  Prince  Cflie  Canb 
Prince)  170  U.  S.  655,  18  Sup.  Ct.  Rep.  753, 

42:  1181 
Cited  In  The  Silvia.  171  U.  S.  464.  43  L.  ed. 
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243,  19  Sup.  Ct.  Rep.  7 — ^Knott  ▼.  Botany 
Worsted  Mills,  170  U.  S.  73,  45  L.  ed.  03, 
21  Sup.  Ct.  Rep.  30 — The  Georg  Dumois,  88 
Fed.  540— The  Sandfleld.  34  C.  C.  A.  612,  61 
IT.  S.  App.  385,  02  Fed.  664 — ^The  Prussia, 
35  C.  C.  A.  627.  03  Fed.  840— Farr  &  B.  Mfg. 
Co.  ▼.  International  Nav.  Co.  04  Fed.  677 — 
Farr  &  B.  Mfg.  Co.  v.  International  Nav.  Co. 
30  C.  C.  A.  108,  08  Fed.  637— The  Frlesland, 
104  Fed.  100— The  South wark,  104  Fed.  104 
— The  Manitoba,  104  Fed.  151 — The  Ontario, 
106  Fed.  327 — Insurance  Co.  of  N.  A.  v. 
North  German  LlOyd  Co.  106  Fed.  076 — The 
Aggl,  46  C.  C.  A.  278,  1U7  Fed.  302— Nord- 
Deutscher  Lloyd  v.  Insurance  Co.  of  N.  A. 
40  C.  C.  A.  5,  110  Fed.  424— Re  Old  Domin- 
ion S.  S.  Co.  115  Fed.  840. 

Notice  of  loss. 

Statutory  Limitation  of  Liability,  see 
infra,  351,  352,  363a-366. 

Effect  of  Stipulation  to  Relieve  from 
Duty  under  Harter  Act,  see  infra, 
364. 

Burden  of  Proof,  see  Evidence,  382. 

267.  A  stipulation  for  notice  of  any  claim 
of  loss  within  thirty  days  from  date  of  ship- 
ment, in  a  bill  of  lading  for  goods  carried 
by  ship  from  San  Francisco  to  San  Pedro  is 
not  unreasonable  as  applied  to  a  loss  which 
was  known  to  the  consignors  more  than 
three  weeks  before  the  expiration  of  the 
stipulated  time,  since  the  enforcement  of 
the  stipulation  in  such  a  case  would  not 
work  a  manifest  injustice.  The  Queen  of  the 
Pacific,  180  V.  S.  49,  21  Sup.  Ct.  Rep.  278, 

45:  419 
died  in  The  New  England,  110  Fed.  417 — 
Can  r.  Texas  &  P.  R.  Co.  51  C.  C.  A.  78,  113 
Fed.  02 — Cunard  8.  S.  Co.  v.  Kelley,  53  C. 
C.  A.  317,  115  Fed.  685 — The  Westminster, 
62  C.  C.  A.  408,  127  Fed.  682— Union  P.  R. 
Co.  ▼.  Field,  60  C.  C.  A.  542,  137  Fed.  20. 

268.  A  stipulation  in  a  bill  of  lading  for 
goods  carried  by  ship,  that  all  claims  for 
damages  against  the  steamship  company  or 
its  stockholders  must  be  presented  within 
thirty  days,  applies  to  a  libel  against  the 
ship  itself,  as  well  as  to  claims  in  personam 
against  the*  owners.  The  Queen  of  the 
Pacific,  180  U.  S.  49,  21  Sup.  Ct.  Rep.  278, 

45:  419 

5.  lAen. 

Loss  of  Lien  by  Assured  as  a  Total  Loss, 

see  Insurance,  559. 
Maritime    Liens    Generally,    see    Maritime 

Liens. 
See  also  supra,  77;   infra,  384. 

Cargo  owner's  lien  on  yessel. 

269.  Maritime  law  creates  reciprocal 
liens  between  ship  and  cargo.  The  Maggie 
Hammond  v.  Morland  (The  Maggie  Ham- 
mond) 9  Wall.  435,  19:  772 
died  in  The  Champion,  Fed.  Cas.  No.  2,584 — 

The  Ilyperlon,  2  Low.  Dec.  05,  Fed.  Cas.  No. 
6,987— HawKOod  r.  1.310  Tons  of  Coal,  21 
Fed.  684— Pearce  v.  The  Thomas  Newton,  41 
Fed.  108— Wellroan  v.  Morse,  22  C.  C.  A. 
322,  33  U.  S.  App.  610,  76  Fed.  577— The 
New  York,  03  Fed.  498— The  Ripon  City,  42 
C.  C.  A.  252,  102  Fed.  181— O.  H.  Perry  Tie 
&  Lnml)er  Co.  t  Reynolds,  100  Va.  260,  40 
&  B.  019. 


270.  Rights  of  owners  of  ship  and  cargo 
are  reciprocal.  Each  has  a  lien  against  the 
other  to  enforce  those  rights.  The  mutual 
obligation  is  imposed  by  the  law  merchant, 
whether  contained  in  the  charter  party  or 
not.  The  Bird  of  Paradise  v.  Hevneman 
(The   Bird   of   Paradise)    5    Wall.    545, 

18:  662 
Cited  In  The  Belfast  (The  Belfast  ▼.  Boon)  7 
Wall.  642,  19  L.  ed.  271 — Choate  v.  Crown- 
Inshield,  3  Cliff.  186,  Fed.  Cas.  No.  2.601— 
Wells  V.  Maine  S.  8.  Co.  4  Cliff.  231,  Fed. 
Cas.   No.   17,401. 

271.  The  maxim  that  the  ship  is  bound  to 
the  merchandise,  and  the  merchandise  to  the 
ship,  for  the  performance  of  the  obligations 
created  by  the  contract  of  affreightment,  is 
a  settled  rule  of  maritime  law.  Dupont  de 
Nemours  v.  Vance,  19  How.  162,  15;  584 
Cited  in   The   Eddy    (Mordecal   v.   Lindsay)    5 

Wall.  404,  18  L.  ed.  480— The  Maggie  Ham- 
mond (The  Maggie  Hammond  v.  Morland) 
0  Wall.  450,  10  L.  ed.  778— O'Brien  v.  Miller, 
168  U.  S.  302,  42  L.  ed.  476,  18  Sup.  Ct.  Rep. 
140 — The  Planter,  2  Woods,  403,  Fed.  Cas. 
No.  11,207a— The  Queen,  28  Fed.  761. 

272.  The  shipowner  contracts  for  the  safe 
transportation  and  right  delivery  of  mer- 
chandise, and  the  shipper,  consignee,  or  own- 
er contracts  to  pay  freight  and  charges. 
These  duties  are  reciprocal  and  the  law 
creates  reciprocal  liens  for  their  enforce- 
ment. Mordecai  v.  Lindsay  (The  Eddy) 
5  Wall.  481,  18:486 
Cited  in  The  Belfast  (The  Belfast  v.  Boon)   7 

Wall.  642,  10  L.  ed.  271— The  Maggie  Ham- 
mond (The  Maggie  Hammond  v.  Morland)  0 
Wall.  450,  10  L.  ed.  778 — The  Delaware  (The 
Delaware  v.  Oregon  Iron  Co.)  14  Wall.  506, 
20  L.  ed.  781— Wells  v.  Maine  8.  S.  Co.  4 
Cliff.  231,  Fed.  Cas.  No.  17.401— Blowers 
V.  One  Wire  Rope  Cahle,  10  Fed.  446 — The 
Tangier,  32  Fed.  232— The  Glullo.  34  Fed. 
012 — Barker  Bros.  v.  The  E.  M.  Wright,  1 
Mackey,  27,  47  Am.  Rep.  234 — McCullough 
y.  Hellweg,  66  Md.  275,  7  Atl.  455. 

273.  The  obligation  of  the  shipowner  safe- 
ly to  transport  the  goods,  and  of  the  shipper 
to  pay  the  freight,  are  reciprocal,  and  the 
maritime  law  creates  reciprocal  liens  for  the 
enforcement  of  these  obligations,  unless  the 
lien  is  waived  by  some  express  stipulation, 
or  is  displaced  by  some  inconsistent  and  ir- 
reconcilable provision  in  the  bill  of  lading. 
The  Delaware  v.  Oregon  Iron  Co.  (The  Dela- 
ware) 14  Wall.  579,  20:  779 
Cited  In  Wellman  v.  Morse,  22  C.  C.  A.  322,  33 

U.   8.  App.  610,  76  Fed.  677. 

274.  Where  a  bill  of  lading  was  given  by 
mistake  for  goods  not  actually  shipped,  it  is 
insufficient  to  create  a  lien  for  nondelivery 
of  the  goods.  King  v.  The  Lady  Franklin 
(The  Lady  Franklin)  8  Wall.  325,  19:  455 
Cited  in  Friedlander  v.  Texas  &  P.  R.  Co.  130 

U.  S.  424,  32  L.  ed.  004,  0  Sup.  Ct.  Rep.  570 
— Rohinson  v.  Memphis  &  C.  R.  Co.  0  Fed. 
130 — The  City  of  Baton  Rouge,  10  Fed.  462 
— Crenshawe  v.  Pearce.  37  Fed,  436 — Louis- 
ville Trust  Co.  V.  Louisville,  N.  A.  k  C.  R. 
Co.  22  C.  C.  A.  403,  43  U.  S.  App.  550,  75 
Fed.  ."7— Mortin  v.  «r.  u.  i.  M.  &  S.  K 
Co.  55  Ark.  524,  10  S.  W.  314 — Hunt  v.  Miss- 
issippi C.  R.  Co.  20  La.  Ann.  454 — National 
Bank  v.  Chicago,   B.  &  N.  R.  Co.  44  Minn. 
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233.  9  L.R.A.  288,  20  Am.  St.  Rep.  566,  46 
N.  W.  342— Smith  v.  Missouri  P.  B.  Co.  74 
Mo.  App.  56 — Williams  v.  Wilmington  &  W. 
R.  Co.  93  N.  C.  45,  53  Am.  Rep.  450. 

275.  There  is  no  tacit  hypothecation,  privi- 
lege, or  lien  given  by  the  maritime  law  for 
breach  of  an  agreement  to  cany  passengers 
and  freight.  In  such  case  no  lien  exists 
unless  specially  agreed  for.  Not  every 
breach  of  a  maritime  contract  gives  a  lien  on 
the  vessel.  Verder water  v.  Mills  (Vander- 
watcr  V.  Mills)   19  How.  82,  15:  554 

Cited   08    overruled    In   The    Williams,    Brown 

Adm.  219,  Fed.  Cas.  No.  17,710. 
Cited  In  The  Great  Western  (Thommessen  v. 
Whitwill)  118  U.  S.  534,  30  L.  ed.  151,  6 
Sup.  Ct.  Rep.  1172— The  J.  E.  Rumbell. 
148  U.  S.  9,  37  L.  ed.  346,  13  Sup.  Ct.  Rep. 
498— The  Glide.  167  17.  S.  612,  42  L.  ed.  298. 
17  Sup.  Ct.  Rep.  930— The  John  G.  Stevens, 
170  U.  S.  117,  42  L.  ed.  971,  18  Sup.  Ct.  Rep. 
544— The  Avon,  Brown,  Adm.  177,  Fed.  Cas. 
No.  080 — Delaware  &  H.  Canal  Co.  v.  The 
Alida,  Fed.  Cas.  No.  3,763n — The  General 
Sheridan,  2  Ben.  296,  Fed.  Cas.  No.  5.319 — 
The  Hendrik  Hudson,  Fed.  Cas.  No.  6,- 
a.58 — Kimliall  v.  The  Anna  Kimball,  2  Cliff. 
l.'».  Fed.  Cas.  No.  7,772 — The  Loon,  7  Blatchf. 
248.  Fed.  Cas.  No.  8,499— Rich  v.  Parrott,  1 
Cliff.  62,  Fed.  Cas.  No.  11,760— The  William 
Fletcher.  8  Ben.  538,  Fed.  Cas.  No.  17,692— 
The  Asa  Eldridge,  8  Fed.  720— Maury  v. 
Culliford,  4  Woods,  123,  10  Fed.  391— The 
Monte  A,  12  Fed.  332— The  Alice,  12  Fed. 
500 — 'iTie  Arcturus.  18  Fed.  745— Blowers  v. 
One  Wire  Rope  Cable,  19  Fed.  446— The  City 
of  Baton  Rouge,  19  Fed.  462 — The  J.  W. 
Tucker,  20  Fed.  131 — The  Waubaushene,  23 
Blatchf.  295,  24  Fed.  560 — The  Paola  R.  32 
Fed.  174 — Pearce  v.  The  Thomas  Newton,  41 
Fed.  107 — Bailey  v.  Sundberg,  1  C.  C.  A. 
389,  1  U.  S.  App.  101,  49  Fed.  584— The 
Guiding  Star,  53  Fed.  943— The  Julia,  57 
Fed.  235 — The  Seven  Sons,  69  Fed.  272— 
The  Humboldt,  86  Fed.  352 — The  Lamtngton, 
87  Fed.  756 — The  A.  M.  Baxter,  93  Fed. 
480 — Whitney  v.  Tibbol,  35  C.  C.  A.  547,  93 
Fed.  688 — The  Thomas  P.  Sheldon,  113  Fed. 
782— The  S.  L.  Watson,  55  C.  C.  A.  447,  118 
Fed.  953 — The  Energia,  124  Fed.  843— The 
Mary  F.  Chlsholm,  129  Fed.  818— Briggs  v. 
A  Light-Boat,  11  Allen,  162— Eddy  v.  O'- 
Hara,   132  Mass.  60. 

276.  The  owner  of  a  cargo  has  a  lien 
upon  the  ship  for  the  safe  custody,  transpor- 
tation, and  delivery  of  cargo.  The  Maggie 
Hammond  v.  Morland  (The  Maggie  Ham- 
mond) 9  Wall.  435,  19:772 

277.  The  lien  of  the  owners  of  a  schooner 
for  the  loss  of  their  vessel  and  her  cargo, 
arising  from  a  collision  with  a  steamer,  due 
to  the  fault  of  the  latter,  is  on  an  equality 
with  the  lien  of  shippers  for  the  loss  of  the 
goods  being  transported  on  the  steamer. 
Norwich  &  N.  Y.  Transp.  Co.  v.  Wright,  13 
Wall.  104,  20:  585 
Criticised  in  The  Samuel  J.  Christian,  16  Fed. 

797. 
Cited  in  The  John  G.  Stevens,  170  V.  S.  119. 
42  L.  ed.  972,  18  Sup.  Ct.  Rep.  544— The 
Maria  &  Elizabeth,  12  Fed.  631— The  M. 
Vandercook,  24  Fed.  478 — The  Young  Ameri- 
ca, 30  Fed.  794 — The  John  G.  Stevens,  40 
Fed.  336— The  Daisy  Day,  40  Fed.  539— The 
Leonard  Richards.  41  Fed.  820— The  A.  Heat- 
on,  43  Fed.  595 — The  F.  H.  Stanwood,  1  C.  C. 


A.  384,  9  U.  S.  App.  15,  49  Fed.  579 — Paxj»on 
V.  Cunningham,  11  C.  C.  A.  113.  21  V.  S.  App. 
466,  63  Fed.  134 — The  Anaces,  34  C.  C.  A. 
561,  93  Fed.  243— The  Escanaba.  96  Fed. 
252 — Re  Lakeland  Transp.  Co.  103  Fed.  331 
—The  George  W.  Roby,  49  C.  C.  A.  495,  111 
Fed.   615. 

278.  The  owner  of  the  cargo  has  a  lien 
on  the  vessel  for  any  injury  he  may  sustain 
by  the  fault  of  the  vessel  or  the  master; 
but  the  law  creates  no  lien  on  the  vessel,  as 
a  security  for  the  performance  of  a  contract 
to  transport  a  cargo,  until  some  lawful  con- 
tract of  affreightment  is  made,  and  the 
cargo  has  been  delivered  to  the  custody  of 
the  master.  The  Keokuk  v.  Robson  (The 
Keokuk)  9  Wall.  517,  19:  744 
Diatinffuished  in   Scott  v.   The  Ira  Chaffee,   2 

Flipp.  657,  2  Fed.  407. 
Cited  in  The  Planter,  2  Woods,  493,  Fed.  Cas. 
No.  11,207a-— The  Monte  A.  12  Fed.  332— 
The  City  of  Baton  Rouge,  19  Fed.  462 — 
The  Director,  26  Fed.  710 — The  Missouri, 
30  Fed.  384— The  Guiding  Star,  53  Fed. 
943 — ^The  Columbia,  19  C.  C.  A.  448,  44 
U.  S.  App.  326,  73  Fed.  238 — ^The  Eugene, 
83  Fed.  224— The  Humboldt,  86  Fed.  352— 
The  Habil,  100  Fed.  125— The  Universe,  108 
Fed.  969 — The  Thomas  P.  Sheldon,  113  Fed. 
782— The  S.  L.  Watson,  55  C.  C.  A.  447. 
118  Fed.  953— The  Energia,  124  Fed.  843— 
— Guffey  V.  Alaska  A  P.  8.  S.  Co.  64  C.  C 
A.  520,  130  Fed.  274. 

279.  False  bills  of  lading,  signed  by  the 
master  without  the  knowledge  of  the  owner, 
cannot  operate  to  create  a  lien  on  the  ves- 
sel.    Pollard  V.  Vinton,  105  U.  S.   7, 

26:  998 
The  Freeman  v.  Buckingham,  18  How.  182. 

15:  341 
Cited  in  Frledlander  v.  Texas  &  P.  R.  Co.  130 
U.  S.  424,  32  L.  ed.  994,  9  Sup.  Ct.  Rep. 
570— The  Guiding  Star,  10  C.  C.  A.  463,  22 
U.  S.  App.  344.  62  Fed.  416— Louisville 
Trust  Co.  V.  Louisville,  N.  A.  &  C.  R.  Co. 
22  C.  C.  A.  403,  43  U.  S.  App.  550,  75  Fed. 
457— The  Isola  dl  Proclda,  124  Fed.  943— 
Stone  V.  Wabash,  St.  L.  &  P.  R.  Co.  9  III. 
App.  56 — Baltimore  &  O.  R.  Co.  v.  Wllkens, 
44  Md.  24,  22  Am.  Rep.  26 — Louisiana  Nat. 
Bank  v.  Laveille,  52  Mo.  386 — Bank  of  Ba- 
tavia  V.  New  York,  L.  E.  &  W.  R.  Co.  33 
Hun,  593 — Armour  v.  Michigan  C.  R.  Co. 
65  N.  Y.  121,  22  Am.  Rep.  603— The  Karo 
V.  200  Tons  of  Sulphur,  19  W.  N.  C.  552 — 
Smith  V.  South  Royalton  Bank,  32  Vt.  351, 
76  Am.  Dec.  179. 

liien  on  cargo  for  freight. 

Waiver  of  Lien,  see  infra,  292-303. 
Mode    of    Proceeding    for    Recovery    of 

Freight,  see  Admiralty,  393a. 
Effect    of,    on    Underwriter's    Liability 

after  Abandonment,  see  Insurance, 

535. 
See   also    supra,    243,    269-273;    infra, 

319;   Maritime  Liens,  4. 

280.  When  the  shipment  cannot  be  land- 
ed in  a  day,  if  the  master  lands  a  part  of 
it,  his  lien  upon  the  whole  gives  him  the 
power  to  ask  from  the  oonbignee  security 
for  the  payment  of  the  entire  freight  as 
called  for  by  the  bill    of   lading.     But  m 
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security  or  arrangement  is  all  that  he  can 
ask.     Brittan  y.  Barnaby,  21  How.  527, 

16:  177 

281.  A  shipowner  has  a  right  to  retain 
goods  transported  by  him  until  the  freight 
is  paid.  He  has  a  lien  for  the  freight,  and 
may  enforce  his  lien  by  a  proceeding  in  rem. 
Sears  v.  Wills  (Re  4,885  Bags  of  Linseed) 
1  Black,  108,  17:  35 

The  Bird  of  Paradise  v.  Heyneman  (The 
Bird  of  Paradise)  5  Wall.  545,  18:  662 
Cited  In  The  Eddy  (Mordecai  y.  Lindsay)  5 
Wall.  493,  18  L.  ed.  488— The  Bird  of  Para- 
dise (The  Bird  of  Paradise  y.  Heyneman)  5 
Wall.  555.  18  L.  ed.  664— Tlie  Belfast  (The 
Belfast  V.  Boon)  7  Wall.  642,  19  L.  ed. 
271 — The  Maggie  Hammond  (The  Mnggle 
Hammond  v.  Morland)  9  Wall.  450,  19  L. 
ed.  778 — Tlie  Delaware  (The  Delaware  y. 
Oregon  Iron  Co.)  14  Wall.  596,  20  L.  ed. 
781— The  Ayon,  Brown.  Adm.  187,  Fed.  Cas. 
Xo.  680 — The  Hyperion,  2  Low.  Dec.  95, 
Fed.  Cas.  No.  6,987 — Kimball  y.  The  Anna 
Kimball.  2  Cliff.  15,  Fed.  Cas.  No.  7,772— 
The  Dauntless,  7  Fed.  367 — Wellman  y. 
Morse,  22  C.  C.  A.  322.  33  U.  S.  App.  610, 
76  Fed.  577 — Hayes  v.  Campbell,  55  Cal. 
425,  36  Am.  Rep.  43 — Bi-own  y.  Gray,  70 
Hun,  264,  24  N.  Y.  Supp.  61. 


The  lien  for  freight  commences  as 
soon  as  the  goods  are  put  on  board.  The 
Bird  of  Paradise  v.  Heyneman  (The  Bird 
of  Paradise)    5  Wall.  545,  18:  662 

died  in  Blowers  y.  One  Wire  Rope  Cable,  19 
Fed.  446. 

283.  The  lien  for  freight  may  be  modified, 
excluded,  or  displaced  by  some  stipulation 
in  the  contract  of  affreightment  wholly  in- 
compatible or  irreconcilable  with  the  exist- 
ence of  such  a  right.  Unless,  howeyer,  the 
special  agreement  is  absolutely  inconsist- 
ent with  the  retention  of  the  goods,  the 
right  remains.  The  Bird  of  Paradise  y. 
Heyneman  (The  Bird  of  Paradise)  5  Wall. 
545,  18:  662 
Cited  in  Dayls  y.  Wallace,  3  Cliff.   133,   Fed. 

Cas.  No.  3,667 — The  Peer  of  the  Realm,  19 
Fed.  217 — The  Joseph  W.  Brooks,  122  Fed. 
884 — Akeley  y.  Mississippi  &  R.  Riyer  Boom 
Co.  64  Minn.  114,  67  N.  W.  208— J.  I.  Case 
Plow  Works  y.  Union  Iron  Works,  56  Mo. 
App.   8. 

284.  There  is  no  lien  on  one  cargo  for 
freight  which  may  accrue  on  another.  A 
cargo  to  be  deliyered  freight  free  cannot  be 
burdened  with  the  freight  agreed  to  be  paid 
on  a  cargo  to  be  afterwards  taken  on  board. 
The  Societe,  9  Cranch,  209,  3:  707 

285.  Where  a  charterer  agreed  with  the, 
owner  of  the  vessel  not  to  deliver  goods  to 
the  consignee  until  the  whole  freight  was 
paid  to  the  owner,  a  contract  between  the 
charterer  and  a  foreign  shipper  would  be 
subordinate,  and  cannot  defeat  the  lien  of 
the  ouiier  of  the  vessel  for  freight.  Gracie 
V.  Palmer,  8  Wheat.  605,  5:  696 
DiMtinguiahed    in    Webb    y.    Anderson,    Taney, 

516,  Fed.  Cas.  No.  17,318. 

Cited  in  The  Freeman  v.  Buckingham,  18  How. 
192,  15  L.  ed.  345 — Thomas  y.  Osborn,  lU 
How.  31,  15  L.  ed.  538— The  Bird  of  Para- 
dise (The  Bird  of  Paradise  y.  Heyneman)  5 
Wall.  561,   18   L.   ed.   666— Certain   Logs  of 


Mahogany,  2  Sumn.  597,  Fed.  Cas.  No. 
2.559— Donahoe  y.  Kettell,  1  Cliff.  139,  Fed. 
Cas.  No.  3,980— The  Eliza,  1  Low.  Dec.  84, 
Fed.  Cas.  No.  4,347— Hill  y.  The  Golden  Gate, 
6  Am.  L.  Reg.  277,  Fed.  Cas.  No.  6,491 — 
Kimball  y.  The  Anna  Kimball,  2  Cliff.  15, 
Fed.  Cas.  No.  7,772 — ^The  Panama,  Olcott, 
362,  Fed.  Cas.  No.  10,703— Perkins  v.  Hill. 
2  Woodb.  &  M.  165,  Fed.  Cas.  No.  10,987— 
Shaw  v.  Thompson,  Olcott,  148,  Fed.  Cas. 
No.  12,726— The  Volunteer,  1  Sumn.  570, 
Fed.  Cas.  No.  16,991— Webb  y.  Pelrce,  1 
Curt.  C.  C.  106,  Fed.  Cas.  No.  17.320— The 
T.  A.  Goddard,  12  Fed.  180— The  Peer  of 
the  Realm,  19  Fed.  217— The  Karo,  29  Fed. 
654 — Blue  Stars  S.  S.  Co.  y.  Keyser,  81  Fed. 
512 — Pickman  v.  Woods,  6  Pick.  252 — The 
Karo  y.  Two  Hundred  Tons  of  Sulphur,  19 
W^.  N.  C.  552. 

285.  When  landings  of  the  same  shipment 
are  made  on  different  days,  if  the  shipper 
shall  not  be  present  to  receive  the  goods 
and  has  not  made  an  arrangement  to  secure 
the  payment  of  the  freight,  they  may  be 
stored  for  safekeeping,  at  the  consignee's 
expense  and  risk  in  the  shipowner's  name, 
to  preserve  his  lien  for  the  freight.  Brittan 
V.  Barnaby,  21  How.  527,  16:  177 

Cited  in  The  Eddy  (Mordecai  y.  Lindsay)  5 
Wall.  495,  18  L.  ed.  489— Irzo  v.  Perkins, 
10  Fed.  780 — Milburn  v.  Nord-Deutsher 
Lloyd,  58  Fed.  604— Gregg  v.  Illinois  C.  R. 
Co.  147  111.  562,  37  Am.  St.  Rep.  238,  35  N. 
E.  343 — Providence  Warehouse  Co.  v.  Prov- 
idence W.  R.  Co.  19  R.  I.  425,  34  Atl.  739. 

287.  Where  a  vessel  is  chartered  for  a 
voyage  out  and  back,  and  the  agents  of  the 
charter  party  at  the  foreign  port,  not  hav- 
ing full  cargo,  procure  shipments  of  freight 
to  the  home  port,  for  which  the  master  of 
the  vessel  signs  bills  of  lading  in  the  usual 
form,  in  which  no  reference  is  made  to  the 
charter-party,  the  rights  of  the  owner  to 
freight  and  his  lien  therefor  depend  upon 
such  bills  of  lading  signed  by  the  master. 
Sears  v.  Wills  (Re  4,885  Bags  of  Linseed) 
1  Black,  108,  17:  35 

288.  The  shipowner  has  a  lien  upon  the 
cargo  for  the  freight,  and  consequently  may 
retain  the  goods  after  the  arrival  of  the 
ship  at  the  port  of  destination,  until  the 
pa3anent  is  made,  unless  there  is  some  stipu- 
lation in  the  charter  party  or  bill  of  lading 
inconsistent  with  such  right  to  detention, 
and  which  displaces  the  lien.  Mordecai  v. 
Lindsay  (The  Eddy)  5  Wall.  481,  18:  486 
Cited  In   Fox  v.   Holt,   4   Ben.  287,   Fed.   Cas. 

No.  5,012. 

289.  Where  goods  are  subject  to  the  lien 
of  the  vessel  for  the  freight,  and  the  con- 
signees, without  just  cause  or  excuse,  refuse 
to  pay  the  freight,  they  are  not  entitled  to 
a  decree  by  reason  of  any  subsequent  miscon- 
duct of  the  bailee  of  the  goods.  Mordecai 
v.   Lindsay    (The  Eddy)    5   Wall.  481, 

18:  486 

290.  Any  maritime  lien  or  claim  for 
freight  may  be  established  against  the  pro- 
ceeds in  the  hands  of  the  court  after  the 
salvage  sale,  altliough  the  proper  procedure 
is  by  way  of  libel,  or  petition  by  way  of 
libel,  against  the  portion  of  the  proceeds  ad- 
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judged    to    the    shippers.      The    Sybil,    4 1 
Wheat.  98,  4:  522  ' 

Cited  In  United  States  ▼.  Mackoy,  2  Dill.  808,  . 
Fed.  Cas.  No.  15,696. 

291.  Where  a  shipper  took  possession  of  a 
barge  without  notice  to  the  owner,  and 
loaded  it  for  the  purpose  of  transportation 
in  tow  by  a  steamer  of  the  owner,  the  mere 
delivery  of  unsigned  bills  of  lading  to  a 
clerk  who  did  not  know  their  contents  and 
had  no  reason  to  suppose  they  related  to  the 
barge,  did  not  place  it  in  the  custody  of 
its  owner,  the  carrier,  so  as  to  subject  him 
to  a  maritime  lien  for  transportation  of  the 
loaded  cargo.  The  Keokuk  v,  Robson  (The 
Keokuk)  9  Wall.  517,  19:  744 
Cited  in  Robinson  y.  Memphis  &  C.  B.   Co.  9 

Fed.  139. 

Waiver  of  lien. 

Eflfect  on  Lien  for  Charter  Money,  of 
Taking  Charterer's  Notes,  see  Pay- 
ment, 53. 

292.  Although  the  owner  of  the  ship  may 
waive  his  lien  by  stipulations  in  the  charter 
party  inconsistent  therewith,  if  the  inten- 
tion is  doubtful  he  must  have  the  benefit  of 
the  doubt.    Raymond  v.  Tyson,  17  How.  53, 

15:  47 

293.  An  agreement  for  payment  of  freight 
at  a  time  and  place  other  than  those  for  de- 
livery of  the  cargo  is  a  waiver  of  the  ship- 
owner's lien  for  freight.  Raymond  v.  Tyson, 
17  How.  53,  15:  47 
Cited  in  The  Bird  of  Paradise   (The  Bird  ot 

Paradise  v.  Ueyneman)  5  Wall.  558,  18  L. 
ed.  665— Donahoe  v,  Kettell,  1  Cliff.  139, 
Fed.  Cas.  No,  3,980 — Fourteen  Horses,  10 
Ben.  363,  Fed.  Cas.  No.  4,990 — Pox  v.  Holt, 
4  Ben.  287,  Fed.  Cas.  No.  5,012 — Harbeck 
V.  The  Francis  A.  Palmer,  Fed.  Cas.  No. 
6,045a — Scars  v.  4,885  Bags  of  Linseed,  1 
Cliff.  74,  Fed.  Cas.  No.  12,589— Secor  v. 
The  Highlander,  19  How.  Pr.  337,  Fed.  Cas. 
No.  12,004 — Blowers  v.  One  Wire  Rope  Ca- 
ble, 19  Fed.  446— Stillings  v.  Gibson,  63  N. 
H.  2 — Secor  v.  The  Highlander,  19  How. 
Pr.   337. 

294.  The  shipowner's  lien  for  freight  will 
not  remain  upon  the  goods  after  he  has  part- 
ed with  his  possessions  if  he  delivers  them, 
the  lien  does  not  follow  them  in  the  hands 
of  the  owner  or  consignee.  Sears  v.  Wills 
(Re  4,885  Bags  of  Linseed)  1  Black,  108, 

17:35 

295.  Where  goods  have  been  delivered  gen- 
erally, and  without  any  condition  or  quali- 
fication, to  the  owner  or  consignee,  the  car- 
rier's lien  for  freight  is  lost.  Sears  v. 
Wills  (Re  4,885  Bags  of  Linseed)  1  Black, 
108,  17: 35 
died  in  Crossman   v.   Burrill,   179  U.  S.   110, 

46  L.  ed.  Ill,  21  Sup.  Ct.  Rep.  38— A  Cargo 
of  Brimstone,  8  Ben.  46,  Fed.  Cas.  No. 
1,881 — A  Cargo  of  Brimstone,  8  Ben.  46, 
Fed.  Cas.  No.  2,405— Cranston  v.  250  Tons 
of  Coal,  22  Fed.  615— The  Giulio,  34  Fed. 
912 — Riley  v.  A  Carfeo  of  Iron  Pipes,  40  Fed. 
605 — Egan  v..  A  Cargo  of  Spruce  Lath,  41 
Fed.  831 — James  v.  216  Loads  &  678  Bar- 
rels of  Fertilizer,  6  Hughes,  310,  88  Fed. 
984— Sears  i.  Wills,  4  Allen.  215. 

296.  Where  goods  were  delivered  general- 


ly, and  without  any  condition  or  qualifica- 
tion, there  can  be  no  ri^ht  of  retainer  to 
support  the  lien  for  freight.  Mordecai  v. 
Lindsay  (The  Eddy)  5  Wall.  481,  18:  486 
Cited  in  Wellman  v.  Morse,  22  C.  C.  A.  322,  33 
U.  S.  App.  610,  76  Fed.  577. 

297.  A  shipowner's  lien  for  freight  is  lost 
by  an  unconditional  delivery  of  the  goods 
to  the  consignee.  The  Bird  of  Paradise  v. 
Heyneman  (The  Bird  of  Paradise)  5  Wall. 
545,  18:  662 

298.  If  goods  are  to  be  delivered  at  the 
port  of  discharge  before  the  freight  is  paid, 
without  any  condition  or  qualification,  the 
lien  of  the  shipowner  for  the  payment  of 
the  freight  is  waived  and  lost;  but  where 
the  payment  or  security  of  payment  is  to  be 
concurrent  or  simultaneous  with  the  deliv- 
ery of  the  cargo,  the  lien  exists  in  full  force, 
and  the  shipowner  cannot  be  required  to 
make  the  delivery  until  the  payment  of 
freight  or  security,  as  the  case  may  be,  is 
tendered.  The  Bird  of  Paradise  v.  Heyne- 
man (The  Bird  of  Paradise)  5  Wall.  545, 

18:  662 
Cited  in  Barker  Bros.  v.  The  E.  M.  Wright,  1 
Mackey,  28,  47  Am.  Rep.  234. 

299.  Parties  may  agree  that  the  goods 
shall  be  deposited  in  the  warehouse  of  the 
consignee  or  owner,  and  that  the  transfer 
and  deposit  shall  not  be  regarded  as  a  waiv- 
er of  the  lien.  Mordecai  v.  Lindsay  (The 
Eddy)  5  Wall.  481,  18:  486 
Cited  in  The  Bird  of  Paradise   (The  Bird   of 

Paradise  v.  Heyneman)   5  Wall.   555,  18  It. 
ed.  664. 

300.  It  may  be  understood  between  the 
parties  that  transferring  the  goods  from 
the  ship  to  the  warehouse  shall  not  be  a 
waiver  of  the  lien.  If  such  an  understand- 
ing did  exist,  or  is  plainly  to  be  inferred 
from  usage,  the  shipowner  is  still  construc- 
tively in  possession  so  far  as  to  preserve  his 
lien  and  his  remedy  in  rem.  Sears  v.  Wills 
(Re  4,885  Bags  of  Linseed)   1  Black,  108, 

17:  35 
Cited  in  The  Tan  Bark  Case,  Brown,  Adm.  153. 
Fed.  Cas.  No.  13,742 — Ue  600  Tons  Iron  Ore, 
9  Fed.  597— Wilcox  v.  500  Tons  Coal,  14 
Fed.  50— Costello  v.  734,700  Laths,  44  Fed. 
107 — Pioneer  Fuel  Co.  v.  McBrler,  28  C.  C. 
A.  471.   55   U.   S.  App.  181,   84   Fed.   500. 

301.  The  lien  of  the  owner  of  a  ship  upon 
the  cargo  for  the  freight  is  not  waived  by 
a  stipulation  of  the  charter  party  that  the 
balance  of  the  charter  money  remaining  un- 
paid on  the  termination  of  the  voyage  shall 
be  ''payable  in  ten  days  after  discharge*'  of 
the  cargo.  Duncan  v.  Kimball  (The  Kim- 
ball) 3  Wall.  37,  18:  50 

302.  The  lien  of  a  carrier  upon  a  cargo  ib 
not  waived  by  stipulations  of  a  charter 
party,  requiring  the  delivery  of  the  cargo 
within  reach  of  the  ship's  tackle,  and  pro- 
viding that  the  balance  of  the  charter  money 
remaining  unpaid  on  the  termination  of  the 
voyage  shall  be  payable  "one  half  in  five 
and  one  half  in  ten  days  after  discharge''  of 
the  cargo.  Duncan  v.  Kimball  (The  Kim- 
ball) 3  Wall.  37,  18:  50 
Cited  in  The  Bird  of  Paradise   (The   Bird  of 
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Paradise  t.  HeTneman)  5  Wall.  558,  18  L. 
ed.  665— The  Illinois.  2  Fllpp.  417,  Fed. 
Cas.  No.  7,005 — The  Napoleon.  7  BIss.  395, 
Fed.  Cas.  No.  10.011— The  Sarah  J.  Weed, 
2  Low.  Dec.  556,  Fed.  Cas.  No.  12.350 — 
Six  Hundred  Tons  Iron  Ore,  9  Fed.  597 — 
The  Alabama,  22  Fed.  451 — The  Queen  of 
St.  Johns.  31  Fed.  28 — The  John  C.  Fisher, 

I  C.  C.  A.  625,  3  U.  S.  App.  109,  50  Fed. 
704 — The  Kate  Gray,  63  Fed.  713 — The  Ne- 
braska. 17  C.  C.  A.  98,  34  U.  S.  App.  119. 
69  Fed.  1013 — ^The  L.  B.  X.  93  Fed.  239— 
Re  Lowensohn.  2  N.  B.  N.  Rep.  872,  100 
Fed.  777 — Barker  v.  Tne  Wright,  1  Mackey, 
28,  47  Am.  Rep.  234 — Wiles  Laundering  Co. 
▼.  He^ilo,   105   N.  Y.  242,  59   Am.   Rep.  496, 

II  N.  E.  500. 

303.  Insolvency  of  a  shipper,  occurring 
while  the  goods  are  in  transit  or  before  they 
are  delivered,  will  not  absolve  the  carrier 
from  an  agreement  waiving  his  lien,  or  au- 
thorize him  to  retain  the  goods  until  the 
freight  is  paid,  unless  the  lien  exists  inde- 
pendently of  that  occurrence.  The  Bird  of 
Paradise*  v.  Heyneman  (The  Bird  of  Para- 
dise) 5  Wall.  545,  18:  662 

d.  Carriage  of  Passengers. 

Regulation  of  Passenger  Vessels,  see  supra, 

11. 
Remis.'iion  of  Penalty  for  Taking  Unlawful 

Number   of   Passengers   on    Board,   see 

supra,  45. 
Penalty    for   Failure   to  Report   Passenger 

List,  see  supra,  46. 
Agreement  for,  as  Charter  Party,  see  supra, 

72. 
Lien  for  Breach  of  Agreement  to  Carry,  see 

supra,  275. 
Admiraltv  Jurisdiction  over  Suit  for  Breach 

« 

of  Contract,  see  Admiralty,  251. 

Prohibiting  Landing  of  Passengers  in  Infect- 
ed Place,  see  Constitutional  Law,  585. 

Sufficiency  of  Evidence  as  to  Cause  of  In- 
jury to  Baggage,  see  Evidence,  2285. 

Passengers'  Right  to  Salvage,  see  Salvage, 
26. 

304.  A  steamship  which  is  a  common  car- 
rier of  passengers  is  obliged  to  carry  all 
persons  who  apply  for  passage,  if  the  ac- 
commodations are  sufficient,  unless  there  is 
a  proper  excuse  for  refusal.  Pearson  v. 
Duane,  4  Wall.  605,  18:  447 

305.  A  refusal  to  take  a  passenger  should 

precede  the  sailing  of  the  ship.    After  the 

■hip  has  got  to  sea,  it  is  too  late  to  take 

exceptions  to  the  character  of  a  passenger 

or  to  his  peculiar  position,  if  he  violated  no 

inflexible   rule   of   the  boat   in   getting   on 

board.    Pearson  v.  Duane,  4  Wall.  605, 

Ig;  447 

Cited  in  The   D.   R.   Martin,   11  Blatchf . '  237, 
Fed.  Cas.   No.   1,030. 

306.  Although  a  railroad  or  steamboat 
company  can  properly  refuse  to  transport 
a  drunken  or  insane  man,  or  one  whose  char- 
acter is  bad,  they  cannot  expel  him,  after 
having  admitted  him  as  a  passenger,  and  re- 
ceived his  fare,  unless  he  misbehaves  during 
the  journey.    Pearson  v.  Duane,  4  Wall.  605, 

18:447 


307.  Where  a  passenger  conducts  himself 
properly,  and  his  fare  is  tendered,  he  is  en- 
titled to  the  same  rights  as  other  passengers, 
and  a  refusal  to  carry  him  is  contrary  to 
law,  and  although  apprehended  danger  miti- 
gates the  act,  it  affords  no  legal  justifica- 
tion for  it.    Pearson  v.  Duane,  4  Wall.  605, 

18:447 

308.  The  master  of  a  steamboat  may  act 
under  a  general  usage  permitting  persona 
whose  usual  employment  is  on  board  steam- 
boats to  be  carried  free,  and  hind  the  owner 
to  the  exercise  of  the  greatest  possible  care 
and  diligence  to  secure  the  safety  of  such 
persons.  The  New  World  v.  King,  16  How. 
469,  14:  1019 

Editorial    notes. 

[Liability  for  failure  to  furnish  pas- 
senger with  berth.    5  L.R.A.(N.S.)  1012. 

Duty  of  vessel  to  return  to  wharf  to  per- 
mit visitor  to  depart.  10  L.R.A.(N.S.) 
969.] 

Liability  for  injury  to  passengers. 

Burden  of  Proof,  see  Evidence,  367. 

Acts  and  Declarations  of  Agent  as  Evi- 
dence Against  Carrier,  see  Evi- 
dence, 1972,  1973,  1982. 

Maritime  Lien  for  Causing  Death,  see 
Maritime  Liens,  13. 

Whether  Collision  was  Cause  of  Death 
as  Question  for  Jury,  see  Trial, 
152. 

See  also  Collision,  319. 

309.  The  mere  failure  of  a  steam-ferry 
company  to  provide  a  seat  for  a  passenger 
on  its  boat  is  not,  of  itself,  proof  of  negli- 
gence. Burton  v.  West  Jersey  Ferry  Co.  114 
U.  S.  474,  5  Sup.  Ct.  Rep.  960,  29:  215 
Cited  in  Houston  &  T.  C.  B.  Co.  v.  Bryant,  31 

Tex.  Civ.  App.  486,  72  8.  W.  885. 

310.  Skill  is  required  for  the  proper  man- 
agement of  the  boilers  and  machinery  of  a 
steamboat,  and  the  failure  to  exert  that 
skill,  either  because  it  is  not  possessed  or 
from  inattention,  is  gross  negligence,  ren- 
dering the  owners  liable  for  an  injury  to  a 
passenger.  The  New  World  v.  King,  16 
How.  469,  14:  1019 
Cited  In  New  York  C.  R.  Co.  v.  Lockwood,  17 

Wall.  374,  21  L.  ed.  638— Milwaukee  &  »t. 
P.  R.  Co.  V.  Arms,  91  U.  S.  494,  23  L.  ed. 
376 — Pennsylvania  Co.  v.  Roy,  102  U.  S. 
455,  26  L.  ed.  144 — Preston  v.  Prather,  137 
U.  S.  609,  34  L.  ed.  790,  11  Sup.  Ct  Rep. 
162 — Nortbern  P.  R.  Co.  v.  Adams,  192  U. 
S.  452,  48  L.  ed.  518,  24  Sup.  Ct.  Rep.  408 — 
Nelson  v.  The  GoUah,  Fed.  Cas.  No.  10,106 — 
The  Tom  Lysie,  48  Fed.  693 — Wilson  v. 
Charleston  Pilots  Asso.  57  Fed.  231 — Atchi- 
son, T.  &  S.  F.  R.  Co.  V.  McClurg,  8  C,  C. 
A.  330,  19  U.  S.  App.  346,  69  Fed.  868 — 
Purple  V.  Union  P.  R.  Co.  57  LR.A,  705,  51 
C.  C.  A.  571,  114  Fed.  130 — Grey  v.  Mobile 
Trade  Co.  55  Ala.  401,  28  Am.  Rep.  729 — 
Carter  v.  Chambers,  79  Ala.  231 — Hart  v. 
Western  U.  Teleg.  Co.  66  Cal.  591,  56  Am. 
Rep.  119,  6  Pac.  637 — Colorado  C.  R.  Co.  v. 
Holmes,  5  Colo.  199 — Atchison  v.  Wills,  21 
App.  D.  C.  502— Chase  v.  Heaney.  70  111. 
270— Chicago,  R.  I.  &  P.  R.  Co.  v.  Hamler, 
215  111.  536,  74  N.  B.  705— Galesburg  v. 
Benedict,  22  111.  App.  116 — Belt  R.  Co.  v. 
Banlcki,    102   111.   App.   647— Michigan   S.   & 
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N.  I.  R.  Co.  ▼.  Heaton,  37  iDd.  454,  10 
Am.  Rep.  89 — Gagg  v.  Vetter,  41  Ind.  252, 
13  Am.  Rep.  322 — Ohio  &  M.  R.  Co.  v.  Selby, 
47  Ind.  485,  487,  17  Am.  Rep.  719^Ru88 
V.  The  War  Eagle,  14  Iowa,  372 — Union  P. 
R.  Co.  ▼.  Rollins,  5  Kan.  179 — Missouri  P. 
R.  Co.  v.  Holcomb,  44  Kan.  339,  24  Pac. 
467 — Bussey  v.  Mississippi  Valley  Transp. 
Co.  24  La.  Ann.  167,  13  Am.  Rep.  120 — Ed- 
wards V.  Lord,  49  Me.  281 — Powers  Mer- 
cantile Co.  y.  Wells-Fargo  &  Co.  93  Minn. 
145,  100  N.  W.  735 — Lemon  v.  Chanslor,  68 
Mo.  358,  30  Am.  Rep.  799 — Berry  v.  Mis- 
souri P.  R.  Co.  124  Mo.  289,  25  S.  W.  229— 
Taylor  v.  Grand  Trunk  R.  Co.  48  N.  H.  313, 
314,  2  Am.  Rep.  229 — State  v.  Manchester 
&  L.  R.  Co.  52  N.  H.  557 — Welles  v.  New 
York  C.  R.  Co.  26  Barb.  646— Wells  v. 
New  York  C.  R.  Co.  24  N.  Y.  186— Mark 
V.  Hudson  River  Bridge  Co.  103  N.  Y.  36, 
8  N.  E.  243 — ^McAdoo  v.  Richmond  &  D.  R. 
Co.  105  N.  C.  149,  11  S.  E.  316— Cleveland, 
r.  &  A.  R.  Co.  V.  Curran,  19  Ohio  St.  13,  2 
Am.  Rep.  362 — Hand  v.  Central  Pennsyl- 
vania Teleph.  &  Supply  Co.  1  Lack.  Legal 
News,  356 — Southern  Cotton  Press  &  Mfg. 
Co.  V.  Bradley,  52  Tex.  599 — Brlggs  v.  Tay- 
lor, 28  Vt.  185~Norfolk  &  W.  R.  Co.  v.  Tan- 
ner, 100  Va.  389,  41  S.  E.  721. 

Llmltetlon  of  Hablllty. 

Limitation  of  Liability  as  to  Cargo,  see 

supra,  IV.  c,  4. 
Statutory  Limitation  of  Liability,  see 

infra,  383. 

311.  A  notice  on  the  back  of  a  steam- 
ship contract  ticket,  which  is  not  referred 
to  in  terms  or  by  reference  on  the  face  of 
the  ticket,  although  there  is  conspicuously 
printed  thereon  the  words  "See  back,"  is  not 
a  part  of  the  contract  so  as  to  make  the  con- 
ditions of  the  notice,  whether  in  respect 
to  the  amount  of  liability  for  baggage  or 
otherwise,  binding  on  a  passenger  whose  at- 
tention is  not  called  to  the  notice.  The  Ma- 
jestic, 166  U.  S.  375,  17  Sup.  a.  Rep.  597, 

41:  1039 
Cited  In  The  Kensln^on,  183  U.  S.  276,  46  L. 
ed.  196,  22  Sup.  Ct.  Rep,  102 — GInn  v.  Og- 
densburg  Transit  Co.  29  C.  C.  A.  522,  57 
U.  S.  App.  403,  85  Fed.  986— New  York.  N. 
H.  &  H.  R.  Co.  v.  Sayles,  32  C.  C.  A.  487, 
58  U.  8.  App.  18,  87  Fed.  445 — The  Kensing- 
ton, 36  C.  C.  A.  536,  94  Fed.  887 — The  New 
England,  110  Fed.  417 — ^Duncan  v.  Maine 
C.  R.  Co.  113  Fed,  508 — Doyle  v.  Baltimore 
&  O.  R.  Co.  126  Fed.  842 — Saunders  v. 
Southern  R.  Co.  62  C.  C.  A.  528,  128  Fed. 
20 — The  Mlnnetonka,  132  Fed.  59 — Doyle 
V.  Baltimore  A  O.  R.  Co.  34  Plttsb.  L.  J. 
N.   S.  208. 

312.  An  arbitrary  limitation  of  250  francs 
for  the  baggage  of  any  steamship  passenger, 
unaccompanied  by  any  right  to  increase  the 
amount  by  adequate  and  reasonable  propor- 
tional payment,  is  void  as  against  public 
policy.  The  Kensington,  183  U.  S.  263,  22 
Sup.  Ct.  Rep.  102,  46:  190 
Cited    in    Weinberger    v.    Campagnle    Qenerale 

Transatlantlque,    146   Fed.   517. 

313.  A  stipulation  in  a  steamship  passen- 
ger's ticket,  which  compels  him  to  value 
his  baggage  at  a  certain  sum,  far  less  than 
it  is  worth,  or,  in  order  to  have  a  higher 
value  put  upon  it,  to  subject  it  to  the  pro- 
visions of  the  Harter  act,  by  which  the  car- 


rier would  be  exempted  from  all  liability 
therefor  from  errors  in  navigation  or  man- 
agement of  the  vessel  or  other  negligence,  is 
unreasonable  and  in  conflict  with  public 
policy.  The  Kensington,  183  U.  S.  263,  22 
Sup.  Ct.  Rep.  102,  46:  190 

Cited  in  The  Southwark  (Martin  v.  The  South- 
wark)  101  U.  S.  17,  48  L.  ed.  72,  24  Sup. 
Ct.  Rep.  1 — Duncan  v.  Maine  C.  R.  Co.  113 
Fed.  508— The  Manltou,  116  Fed.  62 — The 
Mlnnetonka,  132  Fed.  58 — The  Minnetonka, 
77  C.  C.  A.  220,  146  Fed.  512— Boering  v. 
Chesapeake  Beach  R.  Co.  20  App.  D.  C.  509 
— Fasy  V.  International  Nav.  Co.  77  App. 
Div.   471,   79    N.   Y.    Supp.    1103.        , 

314.  Restrictions  of  the  liability  of  a 
steamship  company  for  its  own  negligence 
or  failure  of  duty  toward  a  passenger,  be- 
ing against  the  public  policy  enforced  by 
the  courts  of  the  United  States,  will  not  be 
upheld,  though  the  ticket  was  issued  and  ac- 
cepted in  a  foreign  country  and  contained 
a  condition  making  it  subject  to  the  law 
thereof,  which  sustains  such  stipulations. 
The  Kensington,  183  U.  S.  263,  22  Sup.  Ct. 
Rep.  102,  46:  190 
Cited   In    The   Germanic    (The   Oceanic    Steam 

Nav.  Co.  V.  Altken)  196  U.  S.  598,  49  L. 
ed.  614,  25  Sup.  Ct.  Rep.  317 — Northern  P. 
R.  Co.  V.  Kempton,  71  C.  C.  A.  253.  138 
Fed.  999 — Lake  Shore  &  M.  S.  R.  Co.  v. 
Teeters  (Ind.)  5  L.R.A.(N.S.)  429,  77  N. 
E.  599 — Cleveland;  C.  C,  &  St.  L.  R.  Co. 
V.  Drulen,  118  Ky.  245,  66  L.R.A.  278,  80 
S.  W.  778. 

e.  Demurrage, 

Covenant  as  to,  in  Charter  Party,  see  supra, 
85. 

Review  of  Discretion  as  to,  see  Appeal  and 
Error,  4398. 

As  Part  of  Damages,  see  Damages,  164,  174, 
181,  182,  196-197a. 

Liability  of  Captor  for,  see  Prize  and  Cap- 
ture, 173. 

315.  Demurrage  is  merely  an  allowance 
or  compensation  for  the  delay  or  detention 
of  a  vessel  while  it  is  often  a  matter  of  con- 
tract, it  is  not  necessarily  so.  Per  Story,  J. 
The  Apollon,  9  Wheat.  362,  6:  111 
Cited  In  Falkenburg  ▼.  Clark,  11  R.  I.  283. 

316-317.  On  a  covenant  for  demurrage, 
hirers  of  the  whole  tonnage  of  a  vessel,  who 
do  not  become  the  owners  for  the  voyage, 
are  not  liable  to  pay  demurrage  for  deteu- 
tion  under  authority  of  a  foreign  govern- 
ment, not  incurred  by  their  own  default. 
Hooe  V.  Groverman,  1  Cranch,  214,       2:  86 

318.  A  detention  of  a  vessel  for  unload- 
ing, which  is  caused,  not  by  any  act  of  the 
shipowners  or  of  the  charterers,  but  wholly 
by  the  actual  firing  of  guns  from  an  enemy's 
ships  of  war  upon  the  forts  in  the  harbor, 
directly  affecting  the  vessel  and  making  the 
discharge  of  the  cargo  dangerous  and  im- 
possible,— cannot  be  considered  as  caused  by 
* 'default"  of  the  charterers,  within  the 
meaning  of  a  charter  party  stipulating  for 
demurrage  in  case  of  their  default.     Cross- 
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nan  v.  Burrill,  179  U.  S.  100,  21  Sup.  Ct. 

Rep.  38,  45:  106 

Jited  in  Barrlll  v.  Crossman,  124  Fed.  840 — 

New  Ruperra  S.  S.  Co.  y.  2000  Tons  of  Coal, 

124   Fed.    939 — BurrlU   v.   Crossman,   65   C. 

C.  A.  190,  130  Fed.  764. 

319.  The  cesser  clause  of  a  charter  party, 
sajing,  "Charterers*  responsibility  to  cease 
when  vessel  is  loaded  and  bills  of  lading  are 
signed,"  does  not  relieve  the  charterers  from 
liability  for  demurrage  under  provisions  of 
the  charter  requiring  them  to  pay  demur- 
rage for  any  delay  in  delivery  by  their  fault 
or  that  of  their  agent,  and  declaring  that 
the  vessel  is  to  have  an  absolute  lien  upon 
the  cargo  for  all  freight,  dead  freight,  and 
demurrage,  where  the  bills  of  lading,  which 
do  not  mention  demurrage  or  refer  to  any 
other  provisions  of  the  charter  than  those 
concerning  freight  and  average,  have  been 
assigned,  and  the  delay  in  unloading  is  made 
by  the  assignees  of  the  bills  of  lading,  who 
thereby  became  consignees  of  the  cargo,  since 
the  rights  of  the  shipowners  against  those 
consignees  depend  altogether  upon  the  con- 
tract created  by  the  bills  of  lading,  except  so 
far  as  that  contract  refers  to  the  charter 
partv.  Crossman  v.  Burrill,  179  U.  S.  100, 
21  Sup.  Ct.  Rep.  38,  45:  106 

Cited  In  Grabam  v.  Planters'  Compress  Co.  120 

Fed.  256 — Kennedy  v.  Weston,  69  C.  C.  A. 

80,  136  Fed.   168. 

Editorial    notes. 

Demurrage  generally.  41 :  937 

[Effect  and  construction  of  express  pro- 
vision in  charter  partv  against  demurrage 
in  case  of  strike.    5  L.RJl.(N.S.)  126.] 


F.  LiahilUy    of    Teasels,    Oitmers,    and 
Charterers  Oenerally. 

a.  In  General, 

Liability  under  Charter  Party,  see  supra, 

IV.  a,  2. 
Liability  for  Loss,  Injury  or  Nondelivery  of 

Freight,  see  supra,  IV.  c,  3. 
Liability  of  Master,  see  infra,  VI.  b. 
Liability  in  Bern,  see  Admiralty,  372a. 
Owner's   Liability  on   Bottomry   Bond,   see 

Bottomry  and  Respondentia,  II. 
Liability  on  Note  by  Joint  Owners  of  Ves- 
sel, see  Joint  Creditors  and  Debtors,  6. 
Maritime  Lien    on    Vessel,    see    Maritime 

Liens. 
Liability  for  Pilot's  Negligence,  see  Pilots, 

VI. 
Agent's  Liability  for  Damage  from  Failure 

to  Make  Voyage,    see    Principal    and 

Agent,  143. 
Liability  for  Wrongful  Capture,  see  Prize 

and  Capture,  175-177. 
Rights  and  Liabilities  of  Wharfingers  and 

Ship  Owners,  see  Wharves,  V. 
See  also  supra,  74. 

320.  [Part  owners  are  liable  on  a  bill  of 
disbtirsements  for  a  ship,  made  during  their 
ownership,  but  contracted  for  before.    Scot- 


tin  V.  Stanley  (Ct.  Com.  PI.  Phila.)   1  Dall. 
129,  1:67] 

321-4.  [One  furnishing  necessary  repairs 
to  a  vessel  in  a  foreign  port  without  know- 
ledge, after  due  inquiry,  of  sufficient  funds 
in  the  master's  hands  for  the  purpose,  can 
maintain  an  action  against  the  owners  per- 
sonally. Wainwright  v.  Crawford  (Pa.  Sup. 
Ct.)   4  Dall.  226,  1:810] 

Editorial    notes. 

Owner's  liability  for  conduct  of  masters 
and  mariners.  1 1 :  239 

[Liability  of  owner  for  cost  of  removing 
vessel  sunk  in  harbor.  3  L.R.A.(N.S.)  1120.] 

h.  Liability  for  Torts. 

Liability  for  Collision,  see  Collision. 

What  Law  Determines,  see  Conflict  of  Laws, 
110-114. 

Liability  for  Causing  Death  by  Marine  Tort, 
see  Conflict  of  Laws,  121,  122. 

Measure  of  Liability  for  Injury  by  Collision, 
see  Damages,  VI.  i,  2. 

Measure  of  Damages  for  Breach  of  Contract 
to  Transport,  see  Damages,  142,  143. 

Prima  Facie  Liability  to  Person  Injured  in 
Collision  with  Wharf,  see  Evidence,  392, 
393. 

Owner's  Liability  for  Negligence  of  Master 
and  Crew,  see  Master  and  Servant,  172. 

Liability  of  City  Fire  Boat  in  Rem  or  of 
City  in  Personam  for  Collision,  see  Mu- 
nicipal Corporations,  161,  162. 

Condemnation  or  Forfeiture  of  Vessel  for 
Piracy,  see  Piracy,  III. 

Liability  for  Capture,  see  Prize  and  Cap- 
ture, I.  m. 

Instruction  as  to  Unnecessary  Violence  To- 
ward Passenger,  see  Trial,  651. 

325.  The  owner  of  a  vessel  is  liable  for 
tort  committed  by  its  master  upon  the  high 
seas.  Murray  v.  The  Charming  Betsy,  2 
Cranch,  64,  2:  208 

Cited  in  Price  v.  Thornton,  10  Mo.  138. 

326-7.  By  the  maritime  law  the  vessel,  as 
well  as  its  owner,  is  liable  to  a  party  in- 
jured by  its  torts.  Sherlock  v.  Ailing,  93  U. 
S.  99,  23:819 

Cited  in  Gerrlty  ▼.  The  Kate  Cann,  2  Fed.  244— 

The  Rheola,  22  Blatchf.  125.  19  Fed.  927— 

The  Daylesford,   30   Fed.   637 — The   Terrier, 

73  Fed.  266. 

328.  One  of  several  owners,  who  com- 
manded, sailed,  and  exclusively  managed  a 
vessel,  and  was  the  charterer,  is  responsible 
for  a  tortious  collision  with  another  vessel. 
Thorp  V.  Hammond,  12  Wall.  408,      20:  419 

329-33.  The  owners  of  a  feri-yboat  which, 
after  taking  fire,  and  while  being  transport- 
ed by  a  steam  tug,  went  adrift  and  floated 
against  another  vessel,  which  took  fire,  are 
not  responsible  for  the  collision,  where  the 
officers  and  crew  of  the  steam  tug  were 
agents  of  the  owners  of  their  own  vessel, 
and  not  of  the  burning  ferrvbrr.t.  The 
r^ara  Clarita  v.  Cox  (The  Clarita  and  The 
Clara)  23  Wall.  1,  23:  146 
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334.  Owners  of  vessels  must  see  to  it  that 
the  master  and  other  officers  intrusted  with 
their  control  are  skilful  and  competent,  as, 
in  case  of  disaster,  both  the  owners  and  the 
vessel  are  responsible  for  the  consequences 
of  their  want  of  skill  and  negligence.  Ward 
V.  Chamberlain,  21  How.  572,  16:  219 
Cited  in  The  Mulhouse,  22  Month.  L.  Rep.  285, 

Fed.  Cas.  No.  9,910— The  Golden  Grove,  13 
Fed.  691 — Grey  v.  Mobile  Trade  Co.  55  Aia. 
402,  28  Am.  Bep.  729. 

Injuries  to  seamen. 

Master's  Power,  Duty  and  Responsibil- 
ity as  to  Insured  Seaman,  see  infra, 
450-452. 

Damages  for,  see  Damages,  159. 

335.  A  vessel  is  not  liable  in  rem  to  one  of 
the  crew,  under  the  general  principles  of 
admiralty,  for  damages  for  personal  -in- 
juries sustained  by  him  through  the  im- 
provident and  negligent  order  of  the  master 
in  directing  a  gangway  for  the  discharge  of 
cargo  to  be  hoisted  before  the  arrival  of 
the  vessel  at  her  dock  and  during  a  heavy 
wind.  The  Osceola,  189  U.  S.  158,  23  Sup. 
Ct.  Rep.  483,  47:  760 
Cited  in  The  Troop,  63  C.  C.  A.  585,  128  Fed. 

857— The  Matterhom,  63  C.  C.  A.  332,  128 
Fed.   864. 

336.  Injuries  sustained  by  a  member  of 
the  crew  on  board  a  ship  in  attempting  to 
hoist  a  gangway  in  a  heavy  wind  are  not 
done  ''by  such  ship,"  within  the  meaning 
of  Wis.  Rev.  Stat.  1898,  §  3348,  imposing 
liability  on  every  ship  "for  all  damages  aris- 
ing from  injuries  done  to  persons  or  prop- 
erty by  such  ship,"  as  such  statute  was  in- 
tended to  cover  only  cases  of  damage  done 
by  the  ship  herself,  as  the  offending  thing, 
to  persons  or  property  outside  the  ship.  The 
Osceola,  189  U.  S.  158,  23  Sup.  Ct.  Rep.  483, 

47:  760 
Cited  in  The  Iroquois,  194  U.  S.  242,  48  L.  ed. 
957,  24  Sup.  Ct.  Rep.  640 — Bottsford  v. 
Shea,  60  C.  C.  A.  686,  125  Fed.  1001— The 
Svaeland,  132  Fed.  933 — The  Bsperanza,  133 
Fed.  1016 — McCarron  v.  Dominion  Atlantic 
R.  Co.  134  Fed.  763— The  Astral,  134  Fed. 
1018— The  Svealand,  69  C.  C.  A.  98,  136 
Fed.  110— The  Kenilworth,  137  Fed.  1007— 
The  Mars,  138  Fed.  942 — ^The  Marghartta, 
72  C.  C.  A.  234,  140  Fed.  822— The  Henry 

B.  Fiske,   141   Fed.   191— The  Hamilton,  77 

C.  C.  A.  163,  146  Fed.  727. 

o.  Statutory  Limitation  of  Liability, 

1,  In  Oeneral. 

Jurisdictional  Amount  on  Appeal,  see  Ap- 
peal and  Error,  497,  498. 

Costs  in  Proceeding  to  Limit,  see  Costs, 
63. 

Conclusiveness  of  Judgment  as  to,  see  Judg- 
ment, 547. 

Prohibition  against  Proceeding  for,  see  Pro- 
hibition, 30. 

337.  The  limited  liability  act  should  be 
strictly  construed.  The  Main  v.  Williams, 
152   U.   S.   122,   14   Sup.  Ct.  Rep.   486, 

38:  381 
Cited  In  The  B.  A.  Shores  Jr.  73  Fed.  347— 
The  Eureka  No.  32,  108  Fed.  674. 


338.  Validity  of  the  limited  liability  act 
sustained.  New  York  &  W.  S.  S.  Co.  v. 
Mount  (The  Benefactor)  103  U.  S.  239, 

26:  351 
Cited  In  Be  Morrison  (Morrison  v.  District 
Court)  147  U.  S.  34.  37  L.  ed.  67,  13  Sup. 
Ct.  Rep.  246 — Oregon  P.  &  Nav.  Co.  v. 
Balfour,  179  U.  S.  56,  45  L.  ed.  84.  21  Sup. 
Ct.  Rep.  28 — The  Sacramento,  131  Fed.  374. 

339.  The  act  of  February  28,  1871,  to  pro- 
vide for  the  better  security  of  life  on  board 
of  steam  vessels,  does  not  supersede  or  dis- 
place the  proceeding  for  limited  liability. 
Butler  V.  Boston  &  S.  S.  S.  Co.  130  U.  S. 
527,  9  Sup.  Ct.  Rep.  612,  32:  1017 

340.  The  provisions  of  the  limited  liabil- 
ity act  (Rev.  Stat.  §§  4282-4287,  U.  S. 
Comp.  Stat.  1901,  pp.  2943.  2944)  are  in 
conformity  with  the  general  maritime  law 
of  Europe.  Place  v.  Norwich  &  N.  Y. 
Transp.  Co.  (The  City  of  Norwich)  118  I'. 
S.  468,  6  Sup.  Ct.  Rep.  1150,  30:  134 
Cited  In  O'Brien  v.  Miller,  168  U.  S.  303,  42 

L.  ed.  476,  18  Sup.  Ct.  Rei>.  140 — ^The  Long- 
fellow, 104  Fed.  863. 

341.  A  stipulation  that  the  law  of  the 
ship's  flag  shall  govern,  in  a  bill  of  lading 
for  goods  in  a  foreign  vessel  on  a  voyage 
from  a  foreign  port  to  the  United  States,  is 
nullified  and  overridden  by  the  Harter  act 
of  February  13,  1893,  chap.  105,  §  1  (27 
Stat,  at  L.  445,  U.  S.  Comp.  Stat.  1901,  p. 
2946),  which  prohibits  contracts  against  lia- 
bility for  negligence  in  loading  and  stowing 
the  cargo.  Knott  v.  Botany  Worsted  Mills. 
179  U.  S.  69,  21  Sup.  Ct.  Rep.  30,  45:  90 
Cited  in  The  New  England,  110  Fed.  417. 

342.  The  6th  section  of  the  act  of  March 
3, 1851,  saves  the  remedy  to  which  any  party 
may  be  entitled  against  the  master,  officers, 
or  mariners  of  a  vessel  for  negligence,  fraud, 
or  other  malversation.  Walker  v.  Western 
Transp.  Co.  3  Wall.  150,  18:  172 

343.  Under  the  act  of  1851,  limiting  the 
liability  of  shipowners,  the  owner  is  not 
liable  for  the  misconduct  of  the  officers  and 
mariners  of  the  vessel,  in  which  he  does  not 
participate  personally.  Walker  v.  Western 
Transp.  Co.  3  Wall.  150,  18:  172 
Cited  in  Craig  v.  Continental  Ins.  Co.  141  U. 

S.  646,  35  L.  ed.  888,  12  Sup.  Ct.  Rep.  97— 
Keene  v.  The  Whistler,  2  Sawy.  349,  Fed 
Cas.  No.  7,645— Lord  v.  Goodall.  N.  &  P.  S 
S.  Co.  4  Sawy.  301,  Fed.  Cas.  No.  8,506 — 
Craig  V.  Continental  Ins.  Co.  26  Fed.  799 — 
The  Anna,  47  Fed.  526 — ^The  Republic,  9 
C.  C.  A.  390,  20  U.  S.  App.  561.  61  Fed. 
112 — The  Annie  Faxon,  21  C.  C.  A.  371, 
44  U.  S.  App.  591,  75  Fed.  316 — Parsons  v. 
Empire  Transp.  Co.  49  C.  C.  A.  309,  111  Fed. 
208— mil  Mfg.  Co.  V.  Providence  &  N.  Y. 
S.  S.  Co.  113  Mass  500,  18  Am.  Rep.  527— 
Balrd  v.  Daly,  4  Lans.  431. 

344.  A  special  contract  set  up,  founded 
on  usage,  will  not  take  the  case  out  of  the 
act  of  1851,  limiting  the  liability  of  ship- 
owners. Walker  v.  Western  Transp.  Co.  3 
Wall.  150,  18:  172 
Cited  in  Van  Cnmp  Packing  Co.  v..  Hartman, 

126    Ind.    180,    25    N.    B.    901— noffman    v. 
Union   Ferry  Co.  68  N.  Y.  398 — ^Palmer  v. 
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New  York  &  L.  C.  Transp.  Co.  76  Hun,  184, 
27  N.  Y.   Sopp.  561. 

345.  A  corporation  is  protected  bv  U.  S. 
Rev.  Stat.  §  4283»  U.  S.  Comp.  Stat.  1901, 
p.  2943,  from  liability  as  owner  of  a  ves- 
sel, beyond  the  amount  of  its  interests  in 
the  vessel,  from  loss  or  damage  arising  from 
the  fault  or  negligence  of  the  mate  or  of 
any  of  the  crew  or  other  employees  on  the 
vessel  without  its  privity  or  knowledge.  The 
privity  or  knowledge  mentioned  in  said  sec- 
tion must  be  that  of  the  managing  officers 
of  the  corporation,  and  not  of  its  employees 
on  the  vessel.  Craig  v.  Continental  Ins.  Co. 
141  U.  S.  638, 12  Sup.  Ct.  Rep.  97,  35:  886 
Cited  in  Re  The  Annie  Faxon,  66  Fed.  578 — ^ 

The  Annie  Faxon,   21   C.  C.  A.   371,   44   U. 


operation  with  the  whole  territorial  domain 

of  that  law.    Norwich  &  N.  Y.  Transp.  Co. 

V.  Wright,  13  Wall.  104,  20:  585 

Cited  in  Re  Gamett.  141  U.  8.  12,  36  L.  ed. 

633.  11  Sup.  Ct.  Rep.  840 — Re  Long  Island 

N.    8.   Pass,   ft  Freight  Transp.   Co.   6   Fed. 

618— The    Garden    City.    26   Fed.    773— The 

Brantford  City.  29  Fed.  385 — Re  Whitelaw, 

71  Fed.  734 — The  B.  A.  Shores  Jr.  73  Fed. 

848 — Simpson    v.    Story.    145    Mass.    499,    1 

Am.   St.  Rep.  480,   14  N.   B.  641. 

350.  The  law  of  limited  liability  was  en- 
acted by  Congress  as  a  part  of  the  mari- 
time law  of  this  country,  and,  in  its  opera- 
tion, extends  wherever  public  navigation  ex- 
tends. Butler  V.  Boston  ft  S.  S.  8.  Co.  130 
U.  S.  527,  9  Sup.  Ct.  Rep.  612,        32:  1017 


Fed.  680 — The  Strathdon,  89  Fed.  378 — 
The  Nutmeg  State,  103  Fed.  708 — Parsons 
▼.  Empire  Transp.  Co.  49  C.  C.  A.  309,  111 
Fed.  208 — Re  Old  Dominion  S.  S.  Co.  115 
Fed.    850. 

346.  Damage  to  cai*go  from  the  sinking  of 
a  ship  after  arriving  in  port,  due  to  hurried 
and  imprudent  unloading,  which  brought 
the  center  of  gravity  of  the  ship  too  high 
for  safety,  does  not  result  from  "faults  or 
errors  in  navigation  or  in  the  management 
of  said  vessel,"  within  the  meaning  of  the 
Barter  act  of  February  13,  1893  (27  Stat, 
at  L.  445,  chap.  105,  U.  S.  Comp.  Stat.  1901, 
p.  2946).  §  3,  exempting  the  owner  of  the 
vessel  from  liability,  but  arises  from  "neg- 
ligence, fault,  or  failure  in  proper  loading, 
storage,  custody,  care,  or  proper  delivery" 
of  merchandise,  under  §  1  of  that  act,  so  as 
to  preclude  any  stipulation  of  exemption. 
Oceanic  Steam  Nav.  Co.  v.  Aitken  (The 
Germanic)  196  U.  S.  589,  25  Sup.  Ct.  Rep. 
317,  49:  610 
Cited  In   Donaldson  v.  J.  W.  Perry  Co.   71  C. 

C.    A.    95,   138    Fed.    645 — Corsar   v.    J.   D. 
/    Spreckels  ft  Bros.  Co.  72  C.  C.  A.  381,  141 
/      Fed.  263. 

4 

Object  of  statutes. 

347.  The  great  object  of  the  limited  lia- 
bility law  was  to  encourage  shipbuilding 
and  to  induce  capitalists  to  invest  money  in 
this  branch  of  industry.  Norwich  ft  N.  Y. 
Transp,   Co.   v.   Wright,   13   Wall.    104, 

20:  585 
Cited  in  Orec^on  R.  ft  Nav.  Co.  v.  Balfour,  179 
U.  8.  56.  45  L.  ed.  84,  21  Sup.  Ct.  Rep.  '^a 
— Lord  V.  Goodall,  N.  ft  P.  S.  S.  Co.  4 
Sawy.  300.  Fed.  Cas.  No.  8506 — The  Katie, 
7  L.R.A.  61,  40  Fed.  485 — Gokey  v.  Fort,  44 
Fed.  366 — Re  The  Annie  Faxon.  66  Fed. 
679 — Re  Me3'er,  74  Fed.  885 — The  Long- 
fellow, 104  Fed.  363 — Re  Old  Dominion  S. 
8.  Co.  115  Fed.  848 — Re  Rapid  Transit  Fer- 
ry Co.  124   Fed.  794. 

348.  The  real  object  of  the  limited  liabil- 
ity act  is  to  limit  the  liability  of  vessel  own- 
ers to  their  interest  in  the  adventure.  The 
Main  v.  Williams,  152  U.  S.  122,  14  Sup.  Ct. 
Rep.  486,  38:  381 
Cited  Id  Re  La  Bonrgogne,  117  Fed.  264. 

Extent  of  operation  of  statutes. 

349.  The  law  of  limited  liability  was  en- 
acted by  Congress  as  a  part  of  the  maritime 
law,  and,  therefore,  it  is  coextensive  in  its 


.^. 


S.  App.  591,  76  Fed.  316— The  Colima,  82  ,>Llabllity  for  negligence  generally. 
if^     oAn—j^a    str«fhHnn     «Q    woH     a7ft_  T      35^    Neglcct  in  not  closing  iron  covers  of 

the  ports  of  a  ship  is  a  fault  or  error  in 
the  navigation  or  in  the  management  of 
the  ship,  within  the  meaning  of  the  exemp- 
tion from  liability  for  errors  in  navigation 
or  management,  made  by  §  3  of  the  Barter 
act.  The  Silvia,  171  U.  8.  462,  19  Sup.  Ct. 
Rep.  7,  43:  241 

Cited  in  Knott  v.  Botany  Worsted  Mills,  170 
U.  S.  74,  45  L.  ed.  94,  21  Sup.  Ct.  Rep. 
30 — Farr  &  B.  Mfff.  Co.  v.  Intornatlonal 
Nav.  Co.  94  Fed.  680 — The  Manitoba,  104 
Fed.  151 — The  Manitou,  116  Fed.  66. 


352.  Negligence    in    failing    to    have    the 
port  holes    in   a   compartment   of  a   vessel 
closed  when  the  voyage  began,  whereby  the 
vessel  is  rendered  unseaworthv  and  in  con- 
sequence   injury   is   sustained   to   cargo   by 
water  coming  through  such  port  holes  dur- 
ing the  voyage,  renders  the  shipowner  lia- 
ble under  the  Harter  act  of  Februarv  13, 
1893    (27  Stat,  at  L.  445,  chap.  105,  U.  S. 
Comp.  Stat.  1901,  p.  2946),  since  the  negli- 
gence is  not  a  mere  fault  or  error  in  na viola- 
tion or  in  the  management  of  the  vessel,  but 
amounts  to  a  failure  to  exercise  due  dili- 
gence to  make  the  vessel  seaworthy.     Inter- 
national Nav.  Co.  V.  Farr  &  B.  Mfg.  Co.  181 
U.  S.  218,  21  Sup.  Ct.  Rep.  591,      45:  830 
Cited  In  The  Southwark  (Martin  v.  The  South- 
wark)    191   U.   S.   12.  48  L.  ed.  71.  24  Sup. 
Ct.  Rep.  1 — The  Wildcroft   (W.  J.  McCaban 
Sa|?ar    Ref.    Co.    v.    The    Wildcroft)    201    U. 
S.  389,  50  L.  ed.  797,  26  Sup.  Ct.  Rep.  467— 
The  Oneida,  108  Fed.  888— The  Manitou.  116 
Fed.  66— The  C.  W.  Elphlcke,  117  Fed.  281 
— Davldflon  S.  S.  Co.  v.  119,254   Bushels  of 
Flaxseed,    117    Fed.    286 — American     Sufirar 
Ref.    Co.    v.    Ricklnson,    120    Fed.    592 — ^I'he 
C.   W.   Elphicke.   58  C.   C.   A.  422,   122    Fed. 
440 — The   Germanic.    59   C.    C.   A.   524,    124 
Fed.  4 — American  Sugar  Ref.  Co.  v.  Rickln- 
son Sons,   59  C.   C.   A.   605,   124  Fed.   180^ 
The  Abazzla.   127  Fed.  496— The  Wildcroft, 
65  C.  C.  A.  151,  130  Fed.  527— The  Tenedos, 
137  Fed.  447. 

353.  The  liability  of  a  vessel  for  negli- 
gence in  failing  to  deliver  goods  cannot  be 
avoided  by  stipulation  in  the  bill  of  lad- 
ing, under  the  provisions  of  the  Harter  act 
of  February  13,  1893,  to  the  effect  that  the 
carrier  shall  not  be  "relieved  from  liability** 
for  loss  or  damage  arising  from  negligence 
in  the  proper  stowage  or  proper  delivery  of 
the  goods,  and  making  it  unlawful  to  insert 
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in  any  bill  of  lading  any  agreement  by 
whicli  the  carrier's  obligations  to  stow  care- 
fully and  properly  deliver  the  cargo  shall 
be  "lessened,  weakened,  or  avoided."  Calde- 
ron  V.  Atlas  S.  S.  Co.  170  U.  S.  272,  18  Sup. 
Ct.  Rep.  588,  42:  1033 

Cited  In  Knott  v.  Botany  Worsted  Mills,  179 
U.  S.  72.  45  L.  ed.  93,  21  Sap.  Ct.  Rep. 
30 — Insurance  Co.  of  N.  A.  v.  North  Ger- 
man Lloyd  Co.  106  Fed.  976 — The  New  Eng- 
land, 110  Fed.  417. 

354.  Damage  to  wool  stowed  on  the  for- 
ward side  of  a  temporary  wooden  bulkhead, 
by  drainage  from  sugar  stowed  aft  of  the 
bulkhead,  when  it  results  from  the  tact 
that  for  a  short  time  the  vessel  is  trimmed 
by  the  head  after  discharging  a  part  of  the 
cargo  until  she  is  again  trimmed  by  the 
stern  at  another  port, — ^arises  from  negli- 
gence in  loading  or  stowage  of  the  cargo, 
which  makes  the  vessel  liable  under  the  Har- 
ter  act  of  February  13,  1893,  chap.  105,  §  1 
(27  Stat,  at  L.  445,  U.  S.  Comp.  Stat.  1901, 
p.  2946),  notwithstanding  any  stipulations 
to  the  contrary  in  the  bill  of  lading;  and 
it  is  not  a  damage  from  fault  or  error  in 
the  navigation  or  management  of  the  ship. 
Knott  V.  Botany  Worsted  Mills,  179  U.  S. 
69,  21  Sup.  Ct.  Rep.  30,  45:  90 
Cited   In   The   Germanic    (Oceanic   Steam   Nav. 

Co.  V.  Altken)  196  U.  S.  597.  49  L.  ed.  614, 
25  Sup.  Ct.  Rep.  317 — Insurance  Co.  of  N.  A. 
V.  North  German  Lloyd  Co.  106  Fed.  976 — 
The  Germanic,  107  Fed.  299 — The  Palmas, 
47  C.  C.  A.  221,  108  Fed.  89— The  Missis- 
sippi, 113  Fed.  987 — ^The  Manitou,  116  Fed. 
62— The  Seaboard.  119  Fed.  377— The  Hud- 
son, 122  Fed,  98 — The  Germanic,  69  C.  C. 
A.  523,  124  Fed.  3 — Lazarus  v.  Barber.  124 
Fed.  1008 — Lazarus  v.  Barber,  69  C.  C.  A. 
315,  136  Fed.  539 — Corsar  v.  J.  D.  Spreckels 
&  Bros.  Co.  72  C.  C.  A.  382,  141  Fed.  204. 

V   Collision. 

Extent    of    Liability,    see    infra,  388- 

391. 
See  also  infra,  385,  386. 

355.  The  act  of  Congress  of  1851,  limit- 
ing the  liability  of  shipowners,  includes  col- 
lisions as  well  as  injuries  to  cargo.  Nor- 
wich &  N.  Y.  Transp.  Co.  v.  Wright,  13 
Wall.  104,  20:  585 
Cited  in  Butler  v.  Boston  &  S.  S.  S.  Co.  130 

U.  S.  550,  32  L.  ed.  1022,  9  Sup.  Ct.  Rep. 
612 — The  Tolchester,  42  Fed.  -183 — Rounds 
v.  Providence  &  S.  S.  S.  Co.  14  R.  I.  348. 

356.  The  statute  of  limited  liability  is 
not  to  be  applied  where  both  vessels  are 
in  fault  for  a  collision  until  the  balance  of 
damage  has  been  struck.  Reynolds  v.  Van- 
derbilt  (The  North  Star)  106  U.  S.  17,  1 
Sup.  Ct.  Rep.  41,  27:  91 
Cited  in  The  Bristol,  29  Fed.  874. 

357.  As  between  two  vessels,  both  of 
which  are  in  fault  in  a  collision,  the  statute 
as  to  limited  liability  of  owners  applies 
only  to  the  claim  for  one  half  the  difference 
between  their  respective  losses,  that  being 
the  extent  of  the  owner's  liability.  The 
North  Star  (Reynolds  v.  Vanderbilt)  106 
U.  S.  17,  1  Sup.  Ct.  Rep.  41,  27:  91 

358.  The  liability  of  one  vessel  to  another 


in  case  of  collision  is  not  affected  by  the  aet 
of  Congress  of  February  13,  1893,  limiting 
the  liability  of  a  vessel,  her  owner,  agent, 
or  charterer,  for  damage  or  loss  resulting 
from  errors  in  navigation  or  management 
of  the  vessel,  if  due  diligence  has  been  ex- 
ercised to  make  her  seaworthy;  but  the  ob- 
ject of  the  act  is  to  modify  the  relations 
between  the  vessel  and  cargo.  The  Dela- 
ware, 161  U.  S.  459,  16  Sup.  Ct.  Rep.  516, 

40:771 
Cited  in  The  Chattahoochee.  173  U.  S.  552.  43 
L.  ed.  807,  19  Sup.  Ct.  Rep.  491— The  Chat- 
tahoochee, 21  C.  C.  A.  166,  33  U.  S.  App. 
510,  74  Fed.  904— Chrystal  v.  Flint,  82  Fed. 
476— Moses  v.  Hamburg- American  Packet  Co. 
88  Fed.  329 — Farr  &  B.  Mfjf.  Co.  v.  Inter- 
national Nav.  Co.  94  Fed.  677 — Farr  &  B. 
Mfg.  Co.  V.  International  Nav.  Co.  39  C. 
C.  A.  198,  98  Fed.  637 — Re  Lakeland  Transp. 
Co.  103  Fed.  331— The  Manitoba,  104  Fed. 
151 — The  George  W.  Roby,  49  C.  C.  A.  497, 
111  Fed.  617 — I4ike  Steam  Shipping  Co.  v. 
Bacon,   129   Fed.  823. 

359.  The  value  of  the  vessel  immediately 
after  the  collision  is  the  measure  of  the 
shipowner's  liability  under  the  limited  lia- 
bility act.  Norwich  &  N.  Y.  Transp.  Co.  v. 
Wright,  13  Wall.  104,  20:585 
Cited  in  The  Great  Western  118  U.  S.  528.  30 

L.  ed.  149,  6  Sup.  Ct.  Rep.  1172 — Re  Nor- 
wich ft  N.  Y.  Transp.  Co.  8  Ben.  318,  Fed. 
Cas.  No.  10,360 — Re  Norwich  &  N.  Y.  Transp. 
Co.  17  Blatchf.  226,  Fed.  Cas.  No.  10362— 
The  Ontario,  2  Low  Dec.  49,  Fed.  Cas.  No. 
10,543 — Swift  V.  Brownell,  Holmes.  472.  Fed. 
Cas.  No.  13,695— Re  Wright,  10  Ben.  15, 
Fed.  Cas.  No.  18,066 — Thommesen  v.  Whlt- 
wiU,  21  Blatchf.  54,  12  Fed.  897. 

360.  If  one  half  the  difference  in  the 
respective  losses  of  two  vessels,  both  in  fault 
for  a  collision,  is  more  than  the  value  of  the 
vessel  which  is  entitled  to  limitation  of 
liability,  that  value  becomes  the  limit  of  the 
decree.  Beattv  v.  Hanna  (The  Manitoba) 
122  U.  S.  97,  7  Sup.  Ct.  Rep.  1158,  30:  1095 

361.  Where  a  collision  occurred  by  which 
the  offending  ship  and  her  cargo  were  sunk 
at  sea,  but  strippings  from  the  ship  were 
rescued  before  she  went  down,  from  which 
the  owners  afterwards  realized  several  thou- 
sand dollars,  it  was  decided  that,  in  award- 
ing damages  against  the  owners,  under  Rev. 
SUt.  §§  4282-4287,  U.  S.  Comp.  Stat.  1901. 
pp.  2943,  2944,  limited  to  the  amount  of 
their  interest  in  the  ship,  the  court  is  not 
bound  to  allow  interest  on  the  proceeds  of 
the  wreck  or  strippings,  but  may,  in  its 
discretion,  allow  interest  or  not.  Dyer  v. 
National  Steam  Nav.  Co.  (The  Scotland) 
118  U.  S.  507,  6  Sup.  Ct.  Rep.  1174,  30:  153 

362.  The  limitation  of  the  liability  under 
Rev.  Stat.  §§  4282-4287,  U.  S.  Comp.  Stat 
1901,  pp.  2943,  2944,  in  a  case  where  a  ves- 
sel is  Injured  in  a  collision,  by  causes  o\er 
which  the  owner  has  no  control,  is  applica- 
ble to  proceedings  in  rem  against  the  ship, 
as  well  as  to  proceedings  tn  personam 
against  the  owner.  The  limitation  extends 
to  the  owner's  property  as  well  as  to  his 
person.     Place  v.  Norwich  &  N.  Y.  Transp. 
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Co.   (The  City  of  Norwich)   118  U.  S.  468, 
6  Sup.  Ct.  Rep.  1150,  30:  134 

363.  One  half  the  amount  of  damage  to 
cargo  of  a  sunken  vessel  may  he  recouped 
against  one  half  the  award  for  the  loss  of 
the  vessel  itself  by  collision,  where  both 
vessels  were  in  fault,  notwithstanding  the 
Barter  act.  relieving  a  vessel  from  respou- 
sibility  to  its  own  cargo  for  loss  or  damage 
caused  by  fault  of  navigation,  since  that 
does  not  lessen  its  liability  to  the  other  ves- 
sel in  case  of  collision  by  mutual  fault,  un- 
til the  amount  of  liability  has  been  fixed 
upon  the  principle  of  an  equal  division  of 
damages.  The  Chattahoochee,  173  U.  S. 
540,  19  Sup.  Ct.  Rep.  491,  43:  801 
Citfd  In  The  Albert  Dumols,  177  U.  S.  257,  44 

L.  ed.  761,  20  Sup.  Ct.  Rep.  595 — Ex  parte 
rmon  S.  B.  Co.  178  U.  S.  320,  44  L.  ed. 
1085,  20  Sup.  Ct.  Rep.  044 — The  Providence, 
38  C.  C.  A.  675,  98  I^ed.  137— Re  Lakeland 
Transp.  Co.  103  Fed.  329 — The  New  York, 
44  C.  C.  A.  43,  104  Fed.  566— The  Uvlng- 
stone,  104  Fed.  925 — The  New  York,  47  C. 
C.  A.  234.  108  Fed.  104— The  George  W. 
Roby,  49  C.  C.  A.  499,  111  Fed.  619— Brie 
&  W.  Transp.  Co.  v.  Brie  R.  Co.  73  C.  C. 
A.    199,  142   Fed.   13. 

Seaworthiness. 

See  also  infra,  386. 

363a.  The  Harter  act  has  not  relieved  the 

owner  of  a  ship  from  the  duty  of  making 

her   seaworthy   at    the    beginning    of    her 

voyage.    The  Silvia,  171  U.  S.  462,  19  Sup. 

Ct.  Rep.  7,  43:  241 

Citefl  In   Farr  &  B  Mfg.   Co.   v.   International 

Nav.  Co.  94  Fed.  677 — Farr  &  B.  Mfg.  Co. 

V.   International  Nav.  Co.   39  C.  C.   A.   198, 

98    Fed.    637 — Insurance    Co.    of    N.    A.    v. 

North    German    Lloyd    Co.    106    Fed.    976 — 

Nord-Deutscher    Lloyd    v.    Insurance   Co.    of 

N.  A.  49  C.  C.  A.  5,  110  Fed.  424. 

364.  Stipulations  in  a  bill  of  lading  can- 
not relieve  a  carrier  from  the  discharge  of 
his  initial  duty  under  the  Harter  act  to 
use  due  diligence  to  furnish  a  seaworthy 
vessel.  Martin  v.  The  Southwark  (The 
Southwark)   191  U.  S.  1,  24  Sup.  Ct.  Rep. 

1,  48:  65 

Cited  in  The  Wlldcroft  (W.  J.  McCahan  Sugar 
Ref.  Co.  V.  The  Wildcroft)  201  U.  S.  387,  50 
L.  ed.  796.  26  Sup.  Ct.  Rep.  467— The  Wlld- 
croft. 65  C.  C.  A.  151,  130  Fed.  627. 

365.  The  furnishing  of  a  refrigerating  ap- 
paratus in  <;rood  order  and  repair,  competent 
for  the  safe  transportation  of  a  cargo  of 
dressed  beef  which  a  vessel  has  undertaken 
to  carry,  is  within  the  obligation  to  use  due 
diligence  to  provide  a  seaworthy  vessel,  im- 
posed upon  the  owner  by  the  Harter  act 
(Feb.  13,  1893)  as  a  condition  precedent  to 
the  enjoyment  of  the  benefits  of  that  act  in 
limiting  the  owner's  liability  as  provided 
therein.  Martin  v.  The  Southwark  (The 
Southwark)  191  U.  S.  1,  24  Sup.  Ct.  Rep. 
1,  48:  65 

386.  The  liability  of  a  shipowner  for 
damages  caused  by  the  unseaworthy  condi 


by  contract,  is  not  prevented  bv  the  Harter 
act  of  February  13,  1893,  which,  in  §  2, 
makes  it  unlawful  to  stipulate  for  exemp- 
tion from  the  obligation  to  exercise  due 
diligence  to  make  the  vessel  seaworthy,  and 
in  §  3  exempts  from  loss  resulting  from 
^'faults  or  errors  in  navigation  or  in  the 
management  of  the  vessel,"  where  the  own- 
er has  exercised  due  diligence.  Wupper- 
man  v.  Carib  Prince  (The  Carib  Prince)  170 
U.  S.  655,  18  Sup.  Ct  Rep.  753,  42:  1181 
Cited  in  The  Southwarlc  (Martin  v.  The  South- 
wark) 191  U.  8.  8,  48  L.  ed.  69,  24  Sup. 
t.    Rep.    1. 


Stipulation  afi:ainst  liability. 

See  also  supra,  364. 

367.  A  clause  in  a  bill  of  lading,  declar- 
ing that  the  carrier  shall  not  be  liable  for 
l?oods  of  "any  description  .which  are  above 
the  value  of  $100  per  package,"  unless  spe- 
cial agreement  is  made  therefor,  does  not 
mean  that  the  liability  is  limited  to  $100 
per  package  for  such  goods,  but  that  the 
carrier  shall  not  be  liable  for  them  to  any 
amount,  and  is  therefore  void,  under  the 
Harter  act,  as  an  attempt  of  the  carrier  to 
exonerate  itself  from  all  responsibility  for 
such  goods.  Calderon  v.  Atlas  S.  S.  Co.  170 
U.  S.  272,  18  Sup.  Ct.  Rep.  588,  42:  1033 
Distinguished  in  The  Kensington,  88  Fed.  334 

— Ke  Old  Dominion  S.  S.  Co.  115  Fed.  849 — 

Doyle  V.   Baltimore  ft   O.   R.   Co.   126    Fed. 

842. 


^is 


^ 


ischarge  of  liability. 
368.  The  limited  liability  of  shipowners 
under  the  act  of  1851  may  be  discharged 
by  their  surrendering  and  assigning  to  the 
trustee  the  vessel  and  freight,  for  the  bene- 
fit of  the  parties  injured,  in  pursuance  of 
§  4  of  the  act,  although  this  may  have 
been  diminished  in  value  by  the  collision 
or  other  casualty  during  the  voyage;  and 
it  seems  that  if  they  are  totally  lost,  the 
owners  will  be  entirely  discharged.  Nor- 
wich &  N.  Y.  Transp.  Co.  v.  Wright,  13 
Wall.  104,  20:  585 

Cited  in  The  Benefactor  (New  Yorlc  &  W.  S. 
S.  Co.  V.  Mount)  103  U.  S.  246,  26  L.  ed.  354 
— The  Scotland  (National  Steam  Nav.  Co.  v. 
Dyer)  105  U.  S.  28.  26  L.  ed.  1002— The 
Chattahoochee,  173  U.  S.  553,  43  L.  ed.  807, 
19  Sup.  Ct.  Rep.  491 — Dyer  v.  National  Steam 
Nav.  Co.  14  Blatchf.  486,  Fed.  Cas.  No.  4,- 
225 — Re  Norwich  &  N.  Y.  Transp.  Co.  8 
Ben.  318,  Fed.  Cas.  No.  10,360 — Thomassen 
V.  Whitwell,  9  Ben.  410,  Fed.  Cas.  No.  13.- 
920— The  Witch  Queen,  3  Sawy.  204,  Fed. 
Cas.  No.  17,916 — ^Re  Long  Island  N.  S.  Pass. 
&  Freight  Transp.  Co.  5  Fed.  610 — Thomme- 
sen  V.  Whltwill,  21  Blatchf.  64,  12  Fed.  904 
—Miller  v.  O'Brien,  33  Fed.  783— Marckwald 
V.  Oceanic  Steam  Nav.  Co.  11  Hun,  465. 

Inland  navigation. 

389.  Act  of  Congress  1886,  §  4,  extending 
the  limited  liability  act  to  vessels  used 
on  a  river  in  inland  navigation,  is  a  con- 
stitutional and  valid  law.  Re  Gamett,  141 
U.  S.  1,  11  Sup.  Ct.  Rep.  840,  35:  631 

370.  This  law  is  applicable  to  navigable 
rivers  above   tidewater   and   to   vessels   en- 


tion  of  the  ship,  although  he  has  exercised  ,  gaged    in   commerce   thereon.     Re  Garnett, 

dnc  diligence  to  make  it  seaworthy,  when  I  141   U.   S.   1,   11   Sup.   Ct.   Rep.   840, 

he  had  not  provided  against  such  liability  ^'^'  **'' 


35:  631 
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371.  Long  Island  sound  is  not  inland 
waters  within  the  meaning  of  the  exception 
in  the  act  to  limit  the  liability  of  ship- 
owners. Providence  &  N.  Y.  S.  S.  Co.  v. 
Hill  Mfg.  Co.  109  U.  S.  578,  3  Sup.  Ct. 
Rep.  379,  617,  27:  1038 
Cited  in  Woodhoase  ▼.  Cain,  95  N.  C.  114. 

t'     {2}  To  What  Vessels  Applicahle. 

372.  The  Harter  act  applies  to  foreign 
vessels.  The  Chattahoochee,  173  U.  S.  540, 
19  Sup.  Ct.  Rep.  491,  43:801 
Cited  In  Knott  v.  Botany  Worsted  Mills,   179 

U.  8.  75.  45  L.  ed.  04.  21  Sup.  Ct.  Rep.  30 — 
The  Germanic  (Oceanic  Steam  Nav.  Co.  v. 
Altken)  196  U.  S.  598,  49  L.  ed.  614.  25 
Sup.  Ct.  Rep.  317. 

373.  The  Act  of  1851,  limiting  the  liabil- 
ity of  owners,  applies  to  vessels  only  which 
are  engaged  in  foreign  commerce  and  com- 
merce between  the  States.  Tlie  purely  in- 
ternal commerce  and  navigation  of  a  State 
is  exclusively  under  State  regulations. 
Moore  v.  American  Transp.  Co.  24  How.  1, 

16:  674 
Cited  In  Carpenter  y.  The  Emma  Johnson.  1 
Cliff.  638.  Fed.  Cas.  No.  2,430— Re  Long  Is- 
land N.  S.  Pass.  &  Freight  Transp.  Co.  5 
Fed.  620 — The  Auranla.  29  Fed.  102 — Good- 
rich Transp.  Co.-  v.  Gagnon.  36  Fed.  127 — 
Lawton  v.  Comer,  7  L.R.A.  50.  40  Fed.  482 
— The  B.  A.  Shores,  Jr.  73  Fed.  347 — Simp- 
son T.  Story.  145  Mass.  499,  1  Am.  St.  Rep. 
480,  14  N.  E.  641— Balrd  v.  Daly,  57  N.  Y. 

242,  15  Am.  Rep.  488. 

374.  The  limited  liability  act  of  March 
3,  1851,  reproduced  in  Rev.  Stat,  fi  4282, 
U.  8.  Comp.  Stat.  1901,  p.  2943,  etc.,  ap- 
plies to  owners  of  foreign  as  well  as  do- 
mestic vessels.  National  Steam  Nav.  Co. 
V.  Dyer    (The  Scotland)    105  U.  S.  24, 

26:  1001 
Cited  in  The  Silvia.  171  U.  S.  465,  43  L.  ed. 

243,  19  Sup.  Ct.  Rep.  7 — The  Germanic 
(Oceanic  Steam  Nav.  Co.  v.  Altken)  196, 
U.  S.  598.  49  L.  ed.  614,  25  Sup.  Ct.  Rep. 
317— The  Bristol,  29  Fed.  871— The  Tolches- 
ter.  42  Fed.  183— The  Etona,  64  Fed.  882— 
Simpson  V.  Story,  145  Mass.  499,  1  Am.  St. 
Rep.  480,  14  N.  E.  641. 

375.  The  limited  liabilitv  act  of  March 
3,  1851,  reproducing  Rev.  Stat.  §  4283,  U. 
S.  Comp.  Stat.  1901,  p  2943,  applies  to 
vessels  navigating  the  high  seas  between 
ports  and  places  within  the  same  state. 
Lord  V.  Goodall,  N.  &  P.  S.  S.  Co.  102  U.  S. 
541,  26:  224 

376.  Business  upon  the  great  lakes  lying 
upon  the  northern  frontiers  deserves  to  be 
placed  on  the  same  footing  as  commerce  on 
the  ocean;  and  the  exception  of  vesstels 
"used  in  rivers  or  inland  navigation"  from 
the  provision  in  the  act  of  1851,  as  to  the 
limitation  of  liability  of  owners,  does  not 
apply  to  vessels  on  these  lakes.  Moore 
V.   American   Transp.   Co.    24    How.    1, 

16:  674 
Limited  in  The  War  Eagle,  6  Blss,  365.   Fed. 
Cas.  No.  17,173. 

Cited  in  Walker  v.  Western  Transp.  Co.  3  Wall. 
152.  18  L.  ed.  174 — Craig  v.  Continental  Ins. 
Co.  141  U.  S.  646,  36  L.  ed.  888,  12  Sup.  Ct.  ' 


Rep.  97— The  New  York,  175  U.  S.  104.  44 
L.  ed.  130,  20  Sup.  Ct.  Rep.  67— Lord  ▼.  Good- 
all,  N.  &  P.  S.  8.  Co.  4  Sawy.  300.  Fed.  Cas.  No. 
8.506 — Miller's  Case,  Brown,  Adm.  157.  Fed. 
Cas.  No.  9,558 — Re  Long  Island  N.  S.  Pasg  & 
Freight  Transp.  Co.  5  Fed.  618~The  Mamie. 
5  Fed.  821— The  Garden  City,  26  Fed.  772— 
The  Katie.  7  L.R.A.  59,  40  Fed.  482— Hill 
Mfg.  Co.  V.  Boston  ft  L.  R.  Corp.  104  Mass. 
133,  6  Am.  Rep.  202 — Chlsholm  v.  Northern 
Transp.  Co.  61  Barb,  387 — Woodbouse  v^ 
Cain,  95  N.  C.  114. 

377.  In  the  words  "any  vessel,  of  any  de- 
scription whatsoever,  used  in  rivers  or  in- 
land navigation,"  in  (f  7  of  the  act  of  March 
3,  1851,  excepting  the  owner  of  such  ves- 
sel from  the  benefit  of  the  limitation  of 
liability  given  by  the  act  to  owners  of 
other  vessels,  the  word  "used,"  mean  "em- 
ployed," and  was  intended  to  refer  to  ves- 
sels solely  employed  in  rivers  for  inland 
navigation.  Moore  v.  American  Transp. 
Co.  24  How.  1,  16:  674 

378.  The  limited  liability  act  applies  to 
a  disaster  to  a  ship  on  navigable  waters 
of  the  United  States,  although  it  happened 
within  the  technical  limits  of  a  countv  of 
Massachusetts,  and  notwithstanding  the  lia- 
bility itself  may  have  arisen  from  a  state 
law.  Butler  v.  Boston  &  S.  S.  S.  Co.  130 
U.  S.  527,  9  Sup.  Ct.  Rep.  612,         32:  1017 

379.  The  statute  as  to  limited  liability 
applies  to  a  vessel  which  has  been  strand- 
ed and  abandoned  by  her  owners  to  in- 
surers, in  respect  to  the  liability  of  the  in- 
surers for  negligence  while  engaged  in  sav- 
ing the  wreck.  Craig  v.  Continental  Ins. 
Co.   144   U.   S.   638,   12   Sup.   Ct.   Rep.  97, 

35:886 

^3.  Losses  and  Injuries  to  Which  .4ppl<- 

cable. 

Claiming  Right  to  General  Average  under 
Harter  Act,  see  Average,  13. 

380.  The  act  of  1851  relieves  shipowners 
from  liability  for  any  loss  or  damage  not 
caused  by  their  design  or  neglect.  Moore 
V.  American  Transp  Co.  24  How  1.  16:  674 
Cited  In  WrlRht  v.   Norwich  &  N.  Y.   Transp. 

Co.  8  Blatchf.  22.  Fed.  Caa.  No.  18.087— 
The  Roanoke.  46  Fed.  .301— The  Roanoke,  .^0 
Fed.  103 — The  Republic,  9  C.  C.  A.  380.  20 
r.  S.  App.  561,  61  Fed.  112 — Parsons  v.  Em- 
pire Transp.  Co.  49  C.  C.  A.  309,  111  Fed. 
208— Hill  Mfg.  Co.  v.  Providence  &  N.  Y.  S. 
S.  Co.  113  Mass.  499.  18  Am.  Rop.  527 — l<.af. 
frcy  V.  Grummond,  74  Mich.  190.  3  L.R.A. 
288,  16  Am.  St.  Rep.  624.  41  N.  W.  894— 
Balrd  v.  Daly.  4  Lans.  431 — Cbaml»erlaln  ▼. 
Western  Transp.  Co.  44  N.  Y.  308.  4  Am. 
Rep.  681. 

381.  The  act  of  March  3,  1851,  relieves 
the  shipowner  from  liability  for  loss  to 
goods  on  board  by  fire  to  which  he  has  not 
contributed  either  by  his  own  design  or  neg- 
lect. Walker  v.  Western  Transp.  Co.  3 
Wall.  150,  18:  172 
Cited  In  Keene  v.  The  Whistler,  2  Rawy.  349. 

I->d.  Cas.  No.  7,645— Sim p«*on  v.  Story,  145 
Mass.  499.  1  Am.  St.  Rep.  480.  14  N.  E.  641— 
ChLshoIm  v.   Northern  Transp.  Co.  61   Barb. 
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887 — Cbamberlaln  y.  Western  Transp.  Co.  44 
N.  Y.  308,  4  Am.  Rep.  681^Baird  v.  Daly,  57 
N.  Y.  242.  15  Am.  Rep.  488 — Carroll  ▼.  Staten 
IsUnd  R.  Co.  58  N.  Y.  142.  17  Am.  Rep.  221 
— Woodbouse  v.  Cain.  95  N.  C.  114. 


382.  Lose  or  damage  by  fire  on  board  of 
a  ship  is  within  the  relief  of  §  3  as  well  as  j^  ^e^-  528. 
$  1   of   the  limited   liability   act   of   1851. 
Providence  &  N.  Y.  S.  S.  Co.  v.  Hill  Mfg. 
Co.  109  U.  S.  578,  3  Sup.  Ct.  Rep.  379,  617, 

27:  1038 
ated  In  Rounds  y.  Providence  k  S.  8.  S.  Co. 

14  R.   I.  348. 


383.  The  law  of  limited  liability  of  ship- 
owners applies  to  cases  of  personal  injury 
and  death,  as  well  as  to  cases  of  loss  of,  or 
injury  to,  property.  It  extends  to  liability 
for  every  kind  of  loss  and  injury.  Butler 
V.  Boston  &  S.  S.  S.  Co.  130  U.  S.  527,  9 
Sup.  Ct.  Rep.  612,  32:  1017 
Craig   V.    Continental    Ins.   Co.    141    U.    S. 

638,  12  Sup.  Ct.  Rep.  97,  35:  886 

Cited  !n  Re  Garnett,  141  U.  S.  12,  35  L.  ed. 
633,  11  Sup.  Ct.  Rep.  840 — Craig  v.  Continen- 
tal Ins.  Co.  141  U.  S.  645,  35  L.  ed.  888.  12 
Sap.  Ct.  Rep.  97 — Re  Morrison  (Morrison  v. 
District  Court)  147  U.  S.  34,  37  L.  ed.  68, 
13  Sup.  Ct.  Rep.  246 — The  Albert  Dumols, 
177  U.  S.  259.  44  L.  ed.  762,  20  Sup.  Ct.  Rep. 
593 — ^Black  v.  Southern  P.  R.  Co.  30  Fed. 
566 — The  Katie,  7  L.R.A.  65,  40  Fed.  493— 
McPhall  V.  Wllliamg,  41  Fed.  62— The  Tol- 
chester,  42  Fed.  184— Gokey  v.  Fort.  44  Fed. 
365— The  Rapid  Transit,  62  Fed.  322— The 
City  of  Norwalk,  55  Fed.  104 — Quinlan  v. 
Pew,  5  C.  C.  A.  441,  5  U.  S.  App.  382,  56 
Fed.  114 — Re  The  Anni^  Faxon.  66  Fed.  581 
—Re  Whitelaw.  71  Fed.  734 — Re  Meyer.  74 
Fed.  886 — The  Annie  Faxon.  21  C.  C.  A.  371, 
44  U.  S.  App.  591,  75  Fed.  316— The  Colima, 
82  Fed.  680— The  Catskill,  95  Fed.  702— 
Rundell  V.  La  Campagnle  Generale  Trans- 
atlantique.  49  L.R.A.  96,  40  C.  C.  A.  630, 
100  Fed.  659— The  Longfellow.  104  Fed.  363 
—The  Onoko.  47  C.  C.  A.  114,  107  Fed.  988 
—The  George  W.  Roby,  49  C.  C.  A.  494,  111 
Fed.  614 — Loughln  v.  McCaulley,  186  Pa.  520, 
48  L.R.A.  37.  42  W.  N.  C.  624,  65  Am.  St. 
Rep.  872,  40  Atl.  1020. 

384.  Valid  claims  may  be  asserted  under 
a  limited-liabiKty  act,  for  damages  on  ac- 
count of  the  loss  of  life  of  passengers  in  a 
collision,  although  there  may  be  no  lien  or 
privilege  upon  the  vessel  given  therefor  bv 
local  law.  The  Albert  Dumois,  177  U.  S. 
240,  20  Sup.  Ct.  Rep.  595,  44:  751 

385.  Owners  of  vessels  are  not  liable  for 
damages  from  a  collision  occasioned  with- 
out their  knowledji^e,  beyond  the  amount  of 
their  interest  in  the  ship  and  her  freight. 
The  Baltimore  v.  Rowland  (The  Balti- 
more) 8  Wall.  377,  19:  463 
Norwich  &   N.   Y.  Transp.   Co.  'v.  Wright, 

13  Wall.  104.  20:  585 

The  Cavuga   v.   Hoboken   Land   S^   Improv. 

Co.  (The  Cayuga)  14  Wall.  270,  20:  828 
Cited  In  The  Strathdon,  89  Fed.  378 — Naegl  v. 

Providence  &  N.   Y.   S.   S.   Co.   54  How.  Pr. 

147— KnowUon  v.  Providence  &  N.  Y.  S.   S. 

Co.  53  N.  Y.  83. 

386.  By  the  3d  section  of  the  Harter 
act  the  owner  of  a  seaworthy  vessel  (and, 
in  the  absence  of  proof  to  the  contrary,  a 
vessel  will  be  presumed  to  be  seaworthy) 


is  no  longer  responsible  to  the  cargo  for 
damage  or  loss  resulting  from  faults  or 
errors  in  navigation  or  management.  The 
Chattahoochee,  173  U.  S.  540,  19  Sup.  Ct. 
Rep.  491,  43:  801 

Vited  in  The  Wlldcraft,  65  C.  C.  A.  152,  130 


4,' Extent    of  Liability;    Determination 

o '  of. 


387.  Under  the  limited  liability  act  (U. 
S.  Rev.  Stat.  §  4283,  U.  S.  Comp.  Stat.  1901, 
p.  2943)  the  liability  of  a  shipowner  for 
the  "freight  then  pending"  extends  to  pas- 
sage money,  and  to  freight  prepaid  at  the 
port  of  departure.  The  Main  v.  Williams, 
152  U.  S.  122,   14  Sup.  Ct.  Rep.  486, 

38:  381 
Cited  In  Re  Meyer,  74  Fed.  897 — ^The  Jane  Grey, 
99  Fed.  591 — Pacific  Coast  Co.  v.  Reynolds, 
52  C.  C.  A.  502,  114  Fed.  882. 

388.  Under  Rev.  Stat.  §§  4282-4287,  U.  S. 
Comp.  Stat.  1901,  pp.  2943,  2944,  the  lia- 
bility of  the  owner  of  a  vessel  injured  in  a 
collision,  by  causes  over  which  he  had  no 
control,  is  fixed  by  the  value  of  the  owner's 
interest  in  ship  and  freight  after  the  ter- 
mination of  the  voyage  on  which  the  loss 
or  damage  occurs.  If  the  ship  is  lost  at 
sea,  or  the  voyage  he  otherwise  broken  up 
before  arriving  at  her  port  or  destination, 
the  voyage  is  then  terminated  for  the  pur- 
pose of  fixing  the  owner's  liability.  No 
freight,  except  what  is  earned,  is  to  be 
estimated  in  fixing  the  amount  of  the  own- 
er's liability.  Place  v.  Norwich  &  N.  Y. 
Transp.  Co.  (The  City  of  Norwich)  118 
U.  S.  468,  6  Sup.  Ct.  Rep.  1150,  30:  134 
Thommessen  v.  Whitwell  (The  Great  West- 
em)  118  U.  S.  620,  6  Sup.  Ct.  Rep.  1172, 

30:  156 
Dyer    v.    National    Steam    Nav.    Co.     (The 
Scotland)   118  U.  S.  507,  6  Sup.  Ct.  Rep. 
1174,  30:  153 

Cited  In  Dyer  v.  National  Steam  Nav.  Co.  118 
U.  S.  518,  30  L.  ed.  .155,  6  Sup.  Ct.  Rep. 
1,174 — ^Thommessen  v.  Whitwell,  118  U.  8. 
525,  30  L.  ed.  158,  6  Sup.  Ct.  Rep.  1,172 — 
Hoffeld  ▼.  United  States,  186  U.  S.  276,  46 
L.  ed.  1163,  22  Sup.  Ct.  Rep.  927 — The  Doris 
Eckoff,  80  Fed.  141 — Gokey  v.  Fort,.  44  Fed. 
365— The  Anna,  47  Fed.  527— The  Giles  Lor- 
ing,  48  Fed.  472 — ^The  Rapid  Transit,  52 
Fed.  322— The  Battler,  58  Fed.  704— Ke 
Meyer,  74  Fed.  897 — Pacific  Coast  Co.  v.  Rey- 
nolds, 52  C.  C.  A.  500,  114  Fed.  880 — Re  ta 
Bourgogne,  117  Fed.  265. 

389.  In  a  case  of  collision,  occasioned  by 
the  negligence  of  the  officers  or  hands  of 
one  of  the  vessels,  without  any  neglect,  priv- 
ity, or  knowledge  of  her  owner,  where  such 
vessel  took  fire  and  sank,  with  loss  of  cargo, 
and  therefore  never  completed  her  voyage 
nor  earned  any  freight,  but  was  afterwards 
raised  by  her  owner  and  repaired,  and,  being 
then  libeled  and  seized  on  behalf  of  the 
owners  of  her  cargo,  was  claimed  by  him  and 
bonded  at  her  then  value,  and  an  answer 
and  a  petition  for  limited  liability  filed,  al- 
though he  had  received  insurance  on  the 
ship  for  loss  by  fire,  he  .was  entitled  to  a 
limitation  of  liability  to  the  value  of  his 
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interest  in  ship  and  freight  after  she  had 

sunk,  under  Rev.  Stat.  §S  4282-4287,  U.  S. 

Comp.  Stat.   1901,  pp.  2943,  2944    (act  of 

1851).      The   City  of  Norwich,   118   U.   S. 

468,  6  Sup.  Ct.  Rep.  1150,  30:  134 

Cited  Id  Butler  v.  Boston  &  S.  S.  8.  Co.  130  U. 

S.  558,  30  L.  ed.  1025,  9  Sup.  Ct  Rep.  612— 

Farmers'  Loan  &  T.  Co.  v.  Penn  Plate  Glass 

Co.  186  U.  S.  453,  46  L.  ed.  1245,  22  Sup.  Ct. 

Rep.  842— Miller  ▼.  O'Brien,  59  Fed.  623 — 

Northern  Trust  Co.  v.  Snyder,  22  C.  C.  A.  51, 

46  U.  S.  A  pp.  179,  76  Fed.  38— The  St.  Johns, 

101    Fed.    477 — ^Be    West    Norfolk    Lumber 

Co.  112  Fed.  763. 

390.  Where  the  offending  ship  did  not 
sink  in  consequence  of  the  collision,  but 
was  afterwards  sunk  and  wrecked  in  the 
same  voyage,  by  the  negligent  navigation  of 
those  in  charge  of  her,  this  sinking  was  held 
to  be  the  termination  of  the  voyage  for  the 
purpose  of  taking  the  value  of  the  offendint; 
veiisel  under  the  limited  liability  act.  Thom- 
messen  v.  Whitwill  (The  Great  Western) 
118   U.  S.   520,   6   Sup.   Ct.  Rep.   1172, 

30:  156 

391.  The  act  of  Congress  limiting  the  lia- 
bility of  shipowners  in  a  case  of  collision 
does  not  release  them  from  the  payment  of 
costs  in  the  district  court  beyond  the  amount 
of  the  stipulation  filed  therefor,  if  they  ap- 
pear and  make  defense,  or  on  appeal  to  the 
circuit  court,  or  from  interests  in  the  na- 
ture of  damages  occasioned  by  the  appeal. 
The  Wanata  v.  Avery  (The  Wanata)  95 
U.  S.  600,  24:  461 
Cited  in  The  Favorite,   11   Biss.  288,   12  Fed. 

216— Re  Harris,  6.  C.  C.  A.  322,  14  U.  S. 
App.  506,  57  Fed.  244 — The  H.  F.  Dlmock, 
23  C.  C.  A.  137,  33  U.  S.  App.  647,  77  Fed. 
240— The  George  W.  Boby,  49  C.  C,  A.  502, 
111  Fed.  622— United  States  v.  One  Black 
Horse,  129  Fed.  171. 

5.  Procedure. 

Abatement   of   Proceedings,   see   Abatement 

and  Revival,  41. 
See  also  supra,  359,  360,  363. 

392.  Congress  had  power  to  pass  the  act 
of  1851,  limiting  the  the  liability  of  ship- 
owners for  loss  or  damage  to  goods,  and  the 
Supreme  Court,  under  its  power  to  prescribe 
forms  of  proceedings  in  equity  and  admiral- 
ty causes,  had  authority  to  make  rules  reg- 
ulating proceedings  thereunder.  Providence 
&  X.  Y.  S.  S.  Co.  V.  Hill  Mfg.  Co.  109  U. 
S.  ;i78.  3  Sup.  Ct.  Rep.  379,  617,  27;  1038 
Cited   In   Kx   parto  I'honlx   Ins.   Co.    118  V.   S. 

621,  30  L.  ed.  279,  7  Sup.  Ct.  Rep.  23 — Re 
Morrison  (Morrison  v.  District  Court)  147 
U.  S.  34,  37  L.  ed.  68,  13  Sup.  Ct.  Rep.  246 — 
Oregon  R.  &  Nav.  Co.  v.  Balfour.  179  U.  S. 
50.  45  L.  ed.  84,  21  Sup.  Ct.  Rep.  28— The 
Egypt.  25  Fed.  326 — The  Garden  City.  26 
Fed.  768 — The  H.  F.  Dimock,  52  Fed.  599— 
Re  Whitelaw,  71  Fed.  734— The  Columbia, 
19  C.  C.  A.  438,  44  U.  S.  App.  826,  73  Fed. 
228— The  E.  A.  Shores,  Jr.  73  Fed.  .348— 
OrpRon  R.  &  Nav.  Co.  v.  Balfour.  33  C.  C. 
A.  60,  61  U.  S.  App.  150,  00  Fed.  208— The 
Sacramento,  131  Fed.  374. 

393.  Petition  under  the  limited  liability 
act  filed  in  the  same  court  as  that  in  which 


the  vessel  was  libeled.  New  York  k  W.  8. 
S.  Co.  V.  Mount  (The  Benefactor)  103  U. 
S.  239,  26:351 

Cited  In  Ex  parte  Phenix  Ins.  Co.  118  U.  S. 
624,  30  L.  ed.  280,  7  Sup.  Ct.  Rep.  25. 

394.  The  question  of  fault  or  general  lia- 
bility in  a  case  of  collision,  although  open  to 
contest  in  proceedings  to  obtain  limitation 
of  liability,  cannot  be  considered  if  it  has 
already  been  decided  in  the  collision  suit 
New  York  &  W.  S.  S.  Co.  v.  Mount  (The 
Benefactor)  103  U.  S.  239,  26:  351 
The  Benefactor  v.  Mount  (The  Benefactor) 

103  U.  S.  247,  26:  466 

Cited  In  The  Garden  City,  26  Fed.  771. 

395.  The  Supreme  Court  has  extended  to 
the  circuit  courts,  on  appeal,  the  regulations 
which  have  heretofore  been  adopted  for  the 
district  courts  in  cases  of  proceedings  to  ob- 
tain the  benefit  of  a  limited  liability.  The 
Benefactor  v.  Mount  (The  Benefactor)  103 
U.  S.  247,  26:  466 
Cited  In  The  Mary  Lord,  31  Fed.  417. 

396.  Proceedings  should  be  stayed  on  a 
decree  in  admiralty  rendered  against  a  ship, 
her  claimants  and  stipulators,  until  the  de- 
termination of  proceedings  on  the  petition 
for  limited  liability.  The  Benefactor  v. 
Mount   (The  Benefactor)    103  U.  S.  247, 

26:466 

New  York  &  W.  S.  S.  Co.  v.  Mount   (The 

Benefactor)   103  U.  S.  239,  26:351 

397.  Proceedings  taken  by  the  owner  by 
libel  for  limited  liability,  are  a  bar  to  ac- 
tions commenced  to  recover  damages  for 
losses  sustained  by  the  stranding  and  sink- 
ing of  the  vessel.  Butler  v.  Boston  &  S.  S. 
S.  Co.  130  U.  S.  527,  9  Sup.  Ct.  Rep.  612, 

32:  1017 

,  398.  The  proceeding  to  limit  liability  is 
not  an  action  against  the  vessel  and  her 
freight,  except  where  they  are  surrendered 
to  a  trustee,  but  is  an  equitable  action. 
Morrison  v.  District  Court  (Re  Morrison) 
147   U.   S.   14,   13   Sup.   Ct.   Rep.  246. 

37:60 
Cited  in  The  Colnmbia.  19  C.  C.  A.  444,  44  U. 
S.   App.   326,    73   Fed.   234. 

399.  Proceedings  to  limit  the  liability  of 
the  owner  of  a  vessel  at  fault  in  a  colHson 
entertained,  it  appearing  that  there  were 
several  claims  against  the  vessel.  Morrison 
V.  District  Court  (Re  Morrison)  147  I*.  S. 
14,  13  Sup.  Ct.  Rep.  246,  37:60 
Cited  in  The  Eureka  No.  32.  108  Fed.  673. 

400.  The  right  of  the  owner  of  a  vessel, 
under  Rev.  Stat.  H  4282-4287.  U.  S.  Comp. 
Stat.  1901,  pp.  2943,  2944,  to  proceed  for  a 
limitation  of  liabilitv,  is  not  lost  or  waived 
by  a  surrender  of  the  ship  to  underwrit- 
ers. In  this  case,  although  an  application 
for  limitation  of  liability,  under  Rev.  Stat 
§§  4282-4287,  had  been  originally  overruled 
by  the  district  court,  and  an  interlocutory 
decree  had  been  rendered  in  favor  of  the 
libellants  for  their  entire  damage,  with  a 
reference  for  proofs  and  a  report  by  the 
master,  yet  the  court,  after  the  decision 
of  the  Supreme  Court  in  Norwich  &  N.  T. 
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Traiwp.  Co.  v.  Wright,  13  Wall.  104,  20  L. 
ed.  585,  relating  to  the  same  collision,  and 
the  promulgation  of  the  additional  rule 
adopted  by  this  court,  received  a  new  peti- 
tion, and  ordered  a  new  appraisement  to  as- 
certain the  value  of  the  ship  whilst  lying 
sunk,  and  made  a  decree  limiting  the  liabili- 
ty of  the  owner  to  the  value  at  that  time. 
It  was  decided  that  the  district  court  had 
the  right  to  receive  such  new  petition  and  to 
take  such  proceedings.  Place  v.  Norwich  & 
X.  Y.  Transp.  Co.  (The  City  of  Norwich)  118 
U.  S.  468,  6  Sup.  Ct.  Rep.  1160,  30:  134 

400a.  Proceedings  under  the  limited  lia- 
bility act  are  subject  to  such  orders  and 
rules  by  the  court  as  may  be  conformable  to 
the  usages  of  courts  for  avoiding  unneces- 
sary costs  or  delay  in  the  administration  of 
justice,  and  the  court  may  consolidate  causes 
when  it  appears  reasonable  to  do  so.  Rey- 
nolds V.  Vanderbilt  (The  North  Star)  106 
U.  S.  17,  1  Sup.  Ct.  Rep.  41,  27:  91 

Cited  in  Providence  &  N.  Y.  S.  S.  Co.  v.  Hill. 

Mfg.  Co.  109  U.  S.  591,  27  L.  ed.  1043,  3  Sup. 

Ct.  Rep.  379— The  H.  P.  Dimock,  52  Fed.  599. 

How  benefits  of  statute  available. 

Taking  Advantage   of   Defense  by  An- 
swer or  Plea,  see  Admiralty,  492. 

401.  The  proper  course  of  proceeding  for 
obtaining  the  benefit  of  the  limited  liability 
act  is  as  follows:  When  a  libel  for  dam- 
age is  filed,  either  against  the  ship  in  rem 
or  the  owners  in  personam,  the  latter  should 
file  a  proper  petition  for  an  apportionment 
of  the  damages  according  to  the  statute, 
and  should  pay  into  court  such  sum  as 
the  court  may  find  to  be  the  amount  of  the 
limited  liability.  Norwich  &  N.  Y.  Transp. 
Co.  V.  Wright,  13  Wall.  104,  20;  585 
Distinguished  In  Hill  Mfg.  Co.  v.  Providence  k 

N.  Y.  S.  S.  Co.  113  Mass.  501,  18  Am.  Rep. 
527. 

Brploined  In  Thomassen  v.  Whitwell,  9  Ben. 
462,  Fed.  Cas.  No.  13,930. 

Cited  in  Providence  &  N.  Y.  S.  8.  Co.  v.  Hill 
Mfg.  Co.  109  U.  8.  590,  27  L.  ed.  1043,  3 
Sap.  Ct.  Rep.  379 — ^The  John  Bramall,  10 
Ben.  504,  Fed.  Cas.  No.  7.334 — ^Lord  v.  Good- 
all.  N.  &  P.  S.  S.  Co.  4  Sawy.  300,  Fed.  Cas. 
No.  8.506 — Re  Norwich  &  N.  Y.  Transp.  Co. 
10  Ben.  194,  Fed.  Cas.  No.  10,361 — Re  Long 
Island  N.  8.  Pass,  ft  Freight  Transp.  Co.  5 
Fed.  625— The  Maria  ft  Elisabeth,  11  Fed. 
521 — The  Columbia,  19  C.  C.  A.  444,  44  U.  S. 
App.  326,  73  Fed.  234 — Gleason  v.  Duffy,  54 
CCA.  103.  116  Fed.  301 — ^The  Sacramento, 
131  Fed.  374. 

402.  The  filing  of  a  libel  and  petition  for 
limited  liability  in  the  proper  district  court 
of  the  United  States  by  the  owner  of  the  ves- 
sel in  fault  for  a  collision,  with  the  offer  to 
give  the  proper  stipulation,  confers  jurisdic- 
tion upon  the  court,  and  no  subsequent  ir- 
regularity in  procedure  can  take  away  such 
jurisdiction.  Morrison  v.  District  Court  (Re 
Morrison)  147  U.  8.  14,  13  Sup.  Ct.  Rep. 
246,  37:  60 


403.  Limited  liability  under  Rev.  Stat. 

4282-4287,    U.    S.    Comp.    Stat.    1901,    pp. 

2943,  2944,  may  be  claimed,  first,  merely  by 

way  of   defense   to   an   action;    or,   second, 

U.   S.   Diff.— 329 


by    surrendering   the    ship,    or    paying   her 

value  into  court.    The  latter  method  is  onlv 

necessary    when    the    shipowner    desires    to 

bring   all   the   creditors   claiming   damages 

into  concourse  for  distribution.     Thommes- 

sen  V.  VVhitwill  (The  Great  Western)  118  U. 

S.  520,  6  Sup.  Ct.  Rep.  1172,  30:  156 

Cited  in  Ex  parte  Pbeniz   Ins.  Co.  118  U.   S. 

625,  30  L.  ed.  280,  7  Sup.  Ct.  Rep.  25 — ^The 

Bristol,  29  Fed.  875— The  Doris  Eckhoff,  41 

Fed.  156. 

404-5.  It  is  not  necessary  *  that  shipown- 
ers should  surrender  and  transfer  the  ship 
in  order  to  claim  the  benefit  of  the  law. 
That  is  only  one  mode  of  relief;  they  may 
plead  their  immunity,  and,  if  found  in  oV 
confessing  fault,  may  abide  a  decree  against 
them  for  the  value  of  the  ship  and  freight 
as  found  by  the  proofs.  National  Steam 
Xav.  Co.  V.  Dyer  (The  Scotland)  105  U.  S. 
24,  26:  1001 

Cited  in  Ex  parte  Slayton,   105  U.  8.  452.  26 

L.  ed.  1066 — The  City  of  Norwich   (Place  v. 

Norwich  ft  N.  Y.  Transp.  Co.)  118  U.  8.  490, 

30  L.  ed.  142,  6  Sup.  Ct.  Rep.  1150 — Craig  v. 

Continental  Ins.  Co.  141  U.  8.  645,  35  L.  ed. 

888,  12  Sup.  Ct.  Rep.  97— The  Anna,  47  Fed. 

627— -The  Rose  Cullcin,  52  Fed.  332— The  H. 

F.  Dimock,  52  Fed.  599 — Re  Meyer,  74  Fed. 

885. 

When  proceedings  should  be  taken. 

406.  Proceedings  to  surrender  the  vessel, 
in  order  to  receive  the  benefits  of  the 
limited  liability  law,  should  be  taken  within 
a  reasonable  time.  New  York  &  W.  S.  S. 
Co.  V.  Mount  (The  Benefactor)  103  U.  S. 
239,  .26: 351 
Cited  in  The  Rose  Culkin,  52  Fed.  333. 

407.  A  petition  in  the  district  court,  un- 
der the  54th  rule  in  admiralty,  claiming  the 
benefit  of  limitation  of  liability  provided 
for  in  Rev.  Stat.  %  4283,  U.  S.  Comp.  Stat. 
1901,  p.  2943,  may  be  filed  after  a  trial  of 
the  cause  of  collision  upon  its  merits  and 
a  final  decree  thereon.  New  York  ft  W.  S. 
S.  Co.  V.  Mount  (  The  Benefactor)  103  U. 
S.  239,  26:  351 
Cited  in  The  Maria  ft  Elizabeth,  11  Fed.  521 

—The  Maria  ft  Elizabeth,  12  Fed.  628— The 
Luckenback,  26  Fed.  870 — Re  The  Annie  Fax- 
on, 66  Fed.  577 — Oregon  R.  ft  Nav.  Co.  v. 
Balfour,  33  C.  C.  A.  62,  61  U.  8.  App.  150, 
90  Fed.  290 — Re  Old  Dominion  S.  S.  Co.  115 
Fed.  850 — Gleason  v.  DuflPy,  54  C.  C.  A.  103, 
116  Fed.  301— The  Pine  Forest.  119  Fed. 
1002. 

408.  The  proceedings  for  a  limitation  of 
liability  are  ineffectual  as  to  any  specific 
party,  if  not  undertaken  until  after  such 
party  has  obtained  satisfaction  of  his  <le- 
mand.  Omission  to  claim  the  limitation 
as  to  one  party  does  not  preclude  claiming 
it  against  another.  New  York  &  W.  S.  S. 
Co.  V,  Mount  (The  Benefactor)  103  U.  S. 
239,  26:  351 
Cited  In  Gokey  v.  Fort.  44  Fed.  365— The  S.  A. 

McCaulley,  99  Fed.  304 — The  Pine  Forest,  1 
L.R.A.(N.S.)  876,  64  CCA.  233,  129  Fed. 
705. 

409.  The  owner  of  a  vessel  may  institute 
proceedings  to  obtain  the  y)enefit  of  the 
limitation  of  liability  provided  for  by  Rev. 
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Stat.  S§  4284,  4285,  U.  S.  Comp.  SUt.  1901, 

pp.  2943,  2944,  without  waiting  for  a  suit 

to  be  begun  against  him  or  his  vessel  for 

the  loss  out  of  which  the  liability  arises. 

Re  Slayton,  105  U.  8.  451,  26:  1066 

Cited  Id  Bx  parte  Ph<Bnix  Ins.  Co.  118  U.  8. 

624,  30  L.  ed.  280,  7  Sap.  Ct.  Rep.  25— Black 

T.  Southern  P.  R.  Co.  89  Fed.  667 — Re  Meyer, 

74  Fed.  884. 

Appraisement, 

See   also  supra,   400. 

410.  In  a  proceeding  to  limit  liability,  by 
the  owner  of  the  vessel  at  fault  in  a  colli- 
sion, an  appraisement  ex  parte  is  not  void. 
Rule  54  does  not  require  prior  notice  of  the 
appraisement  to  be  given  to  any  one,  and 
only  requires  a  monition  to  be  issued  after 
a  stipulation  has  been  given  or  a  transfer 
has  been  made  to  a  trustee.  Morrison  v. 
District  Court  (Re  Morrison)  147  U.  S. 
14,  13  Sup.  Ct.  Rep.  246,  37:  60 

411.  The  making  of  the  appraisement  ex 
parte  in  a  proceeding  to  limit  liability,  and 
the  taking  of  the  stipulation  thereupon,  are, 
at  most,  irregularities  which  the  district 
court  in  which  the  proceeding  is  taken  can 
correct.  The  stipulation  stands  in  place  of 
the  vessel  and  her  freight,  and  the  court  has 
power  to  require  a  new  or  further  stipula- 
tion. Morrison  v.  District  Court  (Re  Mor- 
rison)  147  U.  S.  14,  13  Sup.  Ct.  Rep.  246, 

37:60 

412.  The  appraisement  of  the  value  of  the 
ship,  made  at  the  .time  she  was  libeled,  is 
sufficient  for  the  purposes  of  a  proceeding 
to  obtain  limitation  of  liability.  Our  law, 
following  the  admiralty  rule,  limits  the  lia- 
bility to  the  value  of  the  ship  and  freight 
after  the  injury  had  occurred.  New  York 
&  W.  S.  S.  Co.  V.  Mount  (The  Benefactor) 
103  U.  S.  239,  26:351 
Cited  in  Thommasen  v.  Whitwlll,  21  Blatchf. 

67,  12  Fed.  890— The  Battler,  68  Fed.  704. 

0.  Diatribution  of  Proceeds, 

Admiralty  Jurisdiction,  see  Admiralty,  298. 

413.  If  the  value  of  the  ship  and  freight 
of  the  vessel  through  whose  fault  a  colli- 
sion occurred  is  insufficient  to  pay  all  the 
damages  caused,  such  value  will  be  propor- 
tioned pro  rata  among  the  owners  of  the  in- 
jured vessel  and  of  the  cargoes  of  both 
vessels,  in  proportion  to  their  respective 
losses.  Norwich  &  N.  Y.  Transp.  Co.  v. 
Wright,  13  Wall.  104,  20:  585 

414.  The  libellants  and  interveners  may 
be  restrained  from  collecting,  or  attempt- 
ing to  collect  or  enforce,  their  respective 
decrees,  in  any  other  manner  than  by  the 
pro  rata  distribution  of  the  fund  standing 
by  stipulation  in  place  of  the  ship  and 
freight,  where  proceedings  to  limit  the  own- 
er's liability  have  been  duly  taken.  New 
York  &  W.  S.  S.  Co.  v.  Mount  (The  Bene- 
factor) 103  U.  S.  239,  26:  351 
The  Benefactor  v.  Mount  (The  Benefactor) 

103   U.  S.  247,  26:  466 

Cited  in  Providence  ft  N.  Y.  S.  S.  Co.  v.  Hill 


Mfg.  Co.  100  XT.  8.  601,  27  L.  ed.  1048,  S 
Sap.  Ct.  Rep.  879. 

415.  The  amount  recovered,  whether  be- 
fore proceedings  to  limit  liability  are  oom- 
menced  or  afterwards,  and  whether  ib.  the 
court  of  first  instance  or  .an  appellate  court, 
will  stand  as  the  recoverer's  basis  for  pro 
rata  division  when  the  condemned  fund  is 
distributed.  New  York  ft  W.  S.  S.  Co.  v. 
Mount    (The   Benefactor)    103   U.   S.   239, 

26:351 
The  Benefactor  v.  Mount  (The  Benefactor) 

103  U.  S.  247,  26:  466 

Cited  in  The  City  of  Norwich  (Place  v.  Norwich 

ft  N.  Y.  Traosp.  Co.)   118  U.  8.  489,  30  L. 

ed.  142,  6  Sup.  Ct.  Rep.  1150 — ^The  Battler, 

67   Fed.   253. 

416.  A  shipowner  who  recovers  an  award 
for  the  loss  of  his  ship  from  another  vessel 
which  was  in  fault  for  a  collision  is  liable 
to  the  extent  of  such  recovery,  to  the  cred- 
itors of  his  ship,  under  U.  S.  Rev.  Stat. 
§§  4282  U.  S.  Comp.  Stat.  1901,  p.  2943, 
et  seq.,  limiting  his  liability  to  the  amount 
or  value  of  his  interest  in  the  vessel  and 
freight.  O'Brien  v.  Miller,  168  U.  S.  287, 
18  Sup.  Ct.  Rep.  140,  42:  469 
Cited   in  The  Collma.   82   Fed.   670— The   St 

Johns,  101  Fed.  477. 

417.  Only  a  pro  rata  share  of  the  value 
of  a  vessel  which  was  in  fault  for  a  colli- 
sion, and  for  the  value  of  which  a  bond  has 
been  given  in  limited-liability  proceedings, 
can  be  recovered  by  the  underwriters  of  the 
cargo  of  the  other  vessel,  when  the  latter 
as  well  as  its  cargo  was  injured  and  was  not 
itself  in  fault,  while  the  amount  of  the  bond 
is  insufficient  to  pay  the  entire  loss.  The 
Victory,  168  U.  S.  410,  18  Sup.  Ct  Rep. 
149,  42: 519 


VI.  The  Maaier. 


a.  In  Cfeneral. 


Statutory  Limitation  of  Owner's  Liabilitgr 
for  Acts  of,  see  supra,  V.  c. 

Neglect  of  Master  as  Marine  Risk,  see  mi- 
pra,  116. 

Liability  for  Master's  Failure  to  Perform 
Contract  of  Carriage,  see  supra,  144. 

Contract  of  Affreightment  by,  see  supra, 
146. 

Effect  of  Master's  Refusal  to  Sign  Bill  of 
Lading,  see  supra,   157. 

Liability  for  Loss  of  Goods  through  Negli- 
gence of.  see  supra,  228,  231-233,  236. 

Vessel-Owner's  Liability  for  Torts  Commit^ 
ted  by,  see  supra,  325. 

Owner*8  Duty  to  See  to  Obtaining  Compe- 
tent Master,  see  supra,  334. 

Barratry,  by,  see  Barratry. 

Insurance  against  Barratry  of,  see  Insur- 
ance, XI.  c,   4. 

Exception  of  Barratry  from  Risks  Insured 
against,  see  Insurance,  480,  481. 

Declarations  of  Master  as  Evidence  against 
Owner,  see  Evidence,  1975,  1980,  1982, 
1983. 
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Approval  of  Master's  Account  as  Evidence 
of  Amount  Due  on  Drafts  Drawn  on 
Owner,  see  Evidence,  2628. 

Loss  of  Insured  Vessel  through  Negligence 
of  Master,  see  Insurance,  XI.  c,  3. 

Maritime  Lien  for  Repairs  or  Supplies  Pro- 
cured by,  see  Maritime  Liens,  II.  b. 

Vessel's  Liability  for  Piratical  Aggressions 
of   Master,   see  Piracy,   28. 

Possession  of  Master  as  Owner's  Possession, 
see  Salvage,  74. 

See  also  Master  and  Servant,  172. 

418.  [The  captain  of  a  vessel  has  the 
right  of  choosing  every  seaman,  including 
the  mate,  and  is  liable  for  their  wages. 
Parrel  v.  M'Clea  (Ct.  Com.  PI.  Phila.)  1 
Dall.  392,  1:  191] 

419.  The  master  of  a  vessel,  who  has  ap- 
plied freight  receipte  to  the  payment  of 
bis  own  claims,  under  the  direction  of  the 
owners,  may  retain  the  same  against  such 
owners  and  their  assigns.  Hodgson  v.  Butts, ' 
3  Cranch,  140,  2:  391 
Distinffuished  In  Shaw  v.  Gookin,  7  N.  H.  20. 

Cited  Id  Bz  parte  Clark,  1  Sprague,  71  note, 
Fed.  Cas.  No.  2J96 — The  Packet,  3  Ma- 
son, 264,  Fed.  Cas.  No.  10,654 — Snow  v.  Good- 
rich, 14  Me.  239 — Van  Bokkelln  v.  Ingersoll, 
5  Wend.  325 — ^Ingersoll  v.  Van  Bokkelln,  7 
Cow.  679. 

420.  The  owner  of  one  half  the  legal  title 
of  a  steamboat,  who  is  the  master  in  pos- 
session, and  who  is  by  written  agreement 
entitled  to  such  possession  as  master,  is 
not  liable  to  removal  from  his  position  as 
master.  Rea  v.  The  Eclipse  (The  Eclipse) 
135  U.  S.  599,  10  Sup.  Ct.  Rep.  873, 

34:  269 

421.  Compensation  at  the  rate  of  $900 
per  month  allowed  to  one  who  acted  as  mas- 
ter and  pilot  is  a  proper  allowance.  Me- 
pham  V.  Biessel,  9  Wall.  370,  19:  677 

422.  The  master  of  the  ship  is  the  con- 
fidential agent  of  the  owners,  and  they  are 
bound  to  perform  all  lawful  contracte  made 
bv  him  relative  to  the  usual  employment  of 
the  ship  and  the  repairs  and  other  neces- 
saries furnished*  for  her  use.  The  Aurora, 
1  Wheat.  96,  4:  45 
Cited  In   The  Luln   (Ilazlehurst  v.  The  Luln) 

10  Wall.  200,  19  L.  ed.  908 — ^Delaware  Mut. 
Safety  Ids.  Co.  y.  Gossler,  96  U.  8.  648.  24 
L.  ed.  864— The  Kate,  164  U.  8.  466,  41  L. 
ed.  516.  17  Sup.  Ct.  Rep.  135 — The  Valencia 
(The  Valencia  v.  Zlegler)  165  U.  8.  268.  41 
L.  ed.  713,  17  Sup.  Ct.  Rep.  323 — The  Bridge- 
water.  Olcott,  36,  Fed.  Cas.  No.  1,865— 
The  Draco,  2  Sumn.  177,  Fed.  Cas.  No.  4,057 
— The  Edward  Albro,  10  Ben.  687.  Fed.  Cas. 
No.  4.290 — The  Fortitude,  3  Samn.  234,  Fed. 
Cas.  No.  4.953 — Fumlss  v.  The  Magoun.  Ol- 
cott. 60,  Fed.  Cas.  No.  6,163 — ^The  Hendrik 
Hudson.  17  Month.  L.  Rep.  98,  Fed.  Cas. 
No.  6.358 — Murray  v.  Lazarus.  1  Paine.  576 
Fed.  Cas.  No.  9,962 — Naylor  v.  Baltzell, 
Taney,  64.  Fed.  Cas.  No.  10,061 — Packard  ▼. 
The  Ix>ulsa,  2  Woodb.  ft  M.  53,  Fed.  Cas.  No. 
10.652 — Pope  V.  Nlckcrson,  3  Story,  496,  Fed. 
Cas.  No.  11.  274— The  William  &  Emmellne, 
RIfltchf.  &  H.  76,  Fed.  Cas.  No.  17,687— 
The  Gulnare,  24  Fed.  488— The  SoWelg.  43 


C.  C.  A.  251,  103  Fed.  324 — The  Underwriter, 
119  Fed.  762. 

h.  Poufers,  Dutiem,  and  lAdbiUtiea* 

1,  In  Oeneral. 

Duty  to  Take  Notice  of  Navigation  Laws, 
see  supra,  5. 

Duty  to  Furnish  List  of  Passengers  to  Col- 
lector, see  supra,  13. 

Duty  to  Conform  to  Laws  of  Country  where 
Trading,  see  supra,   35. 

Right  to  Freight,  see  supra,  169,  170. 

Right  to  Store  Goods  Removed  for  Inspec- 
tion, see  supra,  176. 

To  Determine  Necessity  of  Sacrificing  Part 
of  Property,  see  Average,  5,  6. 

Master  as  Bailee  of  Cargo,  see  Bailment, 
1,  2. 

Ship  Affected  by  Master's  Violation  of 
Blockade,  see  Blockade,  60. 

Power  to  Hypothecate  Vessel,  see  Bottomry 
and  Respondentia,  8. 

Right  to  Salvage,  see  Salvage,  24. 

Master's  Power  to  Act  for  Cargo  in  Salvage 
Case,  see  Salvage,  78. 

Validity  of  Master's  Sale  of  Wreck  to  Sal- 
vors, see  Salvage,  15. 

Power  to  Enter  Into  Salvage  Contract,  see 
Salvage,  48,  49. 

Liability  for  Loss  of  Hired  Slaves,  see 
Slaves,  33. 

As  to  naTlgatlon. 

423.  In  case  of  emergency,  it  is  the  right 
of  the  master  to  direct  the  stranding  of  the 
vessel,  in  an  attempt  to  save  the  ship  and 
cargo,  without  consulting  with  the  officers 
or  crew  as  to  the  propriety  of  so  doing. 
Columbian  Ins.  Co.  v.  Ashby,  13  Pet.  331, 

10:  186 

424.  A  master  cannot  abandon  his  ship 
and  cargo  upon  any  grounds,  when  it  is 
practicable  for  human  exertions,  skill,  and 
prudence  to  save  them  from  impending  peril. 
The  Niagara  v.  Corde,  21  How.  7,  16:  41 
Cited  in  The  Portsmouth    (The  Portsmouth  v. 

Salt  Co.)  9  Wall.  685,  19  L.  ed.  755— The 
Lady  Pike  (Germanla  Ins.  Co.  v.  The  Lady 
Pike)  21  Wall.  15,  22  L.  ed.  504— Dutton  v. 
The  Express,  3  Cliff.  464,  Fed.  Cas.  No.  4,- 
209. 

425.  It  depends  upon  the  circumstances, 
whether  the  act  of  the  master  in  seeking 
shelter  in  a  harbor  was  reasonably  neces- 
sary; and  if  it  was,  then  he  is  not  in  fault. 
Masters  have  a  right,  and  often  it  is  their 
duty,  to  seek  shelter  from  a  storm.  The 
Niagara  v.  Cordes,  21  How.  7,  16:  41 
Cited  In  The  Musselcraff,  125  Fed.  789. 

426.  The  decision  of  the  master  of  a  ship 
as  to  the  necessity  of  jettison,  if  made 
with  deliberation,  skill,  courage,  and  honest 
intention,  is  conclusive.  Lawrence  v.  Min- 
turn,  17  How.  100,  15:  58 
Cited  In  Ralll  v.  Troop,  157  TJ.  S.  398.  39  I* 

ed.  748,  15  Sup.  Ct.  Rep.  657 — The  Germanic 
(Oceanic  Steam  Nav.  Co.  v.  Altken)  196  IT.  S. 
596,  49  L.  ed.  613,  25  Sup.  Ct.  Rep.  317 — 
The  .Tohn  Perkins,  21  Month.  L.  Rep.  98.  Fed. 
Cas.   No.   7,360— Patten   v.   Darling,   1   Cliff. 
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263,  Fed.  Cas.  No.  10,812— The  James  P. 
Donaldson,  19  Fed.  260— The  Hettle  Bllla,  22 
Fed.  351— The  Allle  &  Evle,  24  Fed.  749— 
The  Battler,  62  Fed.  614— The  Battler,  19 
C.  C.  A.  10,  39  U.  S.  App.  151.  72  Fed.  540 
— ^The  Wordsworth,  88  Fed.  315 — Cox  v.  Foe- 
cue,  33  Ala.  716. 

427.  Where  the  weather  is  boisterous,  and 
it  is  difFicult  at  all  times  for  a  vessel  to 
make  a  passage  between  the  piers  of  a  bridge 
on  a  river,  it  is  the  dutv  of  the  master 
to  stop  until  the  weather  becomes  calm; 
and,  failing  in  this  duty,  the  vessel  is 
liable  for  loss  of  the  cargo  by  collision  of 
the  vessel  with  the  pier.  The  Mollie  Mohl- 
er  V.  Home  Ins.  Co.  of  New  York  (The 
Mohler)  21  Wall.  230,  22:485 
Cited   in   The   Costa  RJca,    8   Sawy.   541,    Fed. 

Cas.  No.  3.261 — The  Narianfransett.  20  Fed. 
898— The  Wm.  Kraft,  33  Fed.  848 — Brady 
V.  Jefferson,  5  Iloust.  (Del.)  81. 

As  to  stowage  and  carriage  of  cargo. 

428.  A  master  is  bound  to  use  due  dili- 
gence and  skill  in  stowing  and  staying  the 
cargo;  but  there  is  no  warranty  that  what 
is  done  shall  prove  sufficient.  The  want  of 
additional  supports  of  the  deck,  if  they 
would  not  have  enabled  the  ship  to  carry 
the  load  through  the  storm,  is  not  ground  of 
recoverv.  Lawrence  v.  Minturn,  17  How. 
100,  '  15:  58 
Cited  In  The  Slntram,  64  Fed.  886— The  Col- 

ima,  82  Fed.  680. 

429.  The  master  is  bound  to  carry  the 
goods  in  his  own  ship  to  their  destination 
unless  prevented  by  the  act  of  God,  the  pub- 
lic enemy,  or  the  act  of  the  shipper,  or  some 
peril  excepted  in  the  contract  of  shipment. 
If  his  ship  is  disabled,  he  must  transship 
the  goods  and  forward  them,  and  can  charge 
the  goods  with  any  increased  freight  from 
hire  of  another  vessel.  If  he  can  repair  his 
own  vessel  so  as  to  complete  the  voyage 
before  navigation  closes,  he  must  transport 
the  goods  in  it.  The  Maggie  Hammond  v. 
Morland  (The  Maggie  Hammond)  9  Wall. 
435.  19:  772 
Cited  In  Hardman  v.  Brett,  2  L.R.A.  175,  37  Fed. 

805— The  Queen  of  the  Paclflc.  75  Fed.  78— 
Schroeder  v.  Schwelzer  Lloyd  Transport  Ver- 
slcherung's  Gesellschaft,  66  Cal.  297,  6  Pac. 
478. 

430.  After  stranding,  it  is  the  master's 
duty  to  take  all  possible  care  of  the  car- 
go. The  Portsmouth  v.  Salt  Co.  of  Onon- 
daga   (The   Portsmouth)    9   Wall.   682, 

19:  754 
Cited  in   Chrystal    v.   Flint,   82   Fed.   477. 

431.  In  case  of  disaster  to  a  ship,  the 
master  has  bv  maritime  law  as  understood 
in  England  the  right,  and  by  our  law  tho 
duty,  to  transship  the  goods  and  send  them 
on  by  another  vessel  if  one  can  be  had. 
Harrison  v.  Fortlage,  161  U.  S.  57,  16  wSup. 
Ct.  Rep.  488,  40:  616 
Cited  in  The  Strathdon,  80  Fed.  381. 

432.  If  a  ship  is  disabled,  the  master 
must  transship  the  goods  and  forward  them, 
and  charge  the  goods  with  any  increased 
freight   from   hire  of   another  vessel.     The 


Maggie  Hammond  v.  Morland  (The  Maggie 
Hammond)  9  Wall.  435,  19:  772 

Cited  in  Harrison  v.  Fortlage,  161  U.  S.  65,  40 
L.  ed.  619,  16  Sup.  Ct.  Rep.  488 — The  Jason, 
28  Fed.  325— The  Strathdon,  89  Fed.  381— 
Waterhouse  v.  Rock  Island  Alaska  Min.  Co. 
38  C.  C.  A.  289,  97  Fed.  473. 

.  433.  If  the  master  can  repair  his  own 
disabled  vessel  so  as  to  complete  the  voyage 
before  navigation  closes,  he  must  transport 
the  cargo  in  it.  The  Maggie  Hammond  v. 
Morland  (The  Maggie  Hammond)  9  Wall. 
435,  19: 772 

Cited  In  Holland  v.  725  Tons  of  Coal,  36  Fed. 
790— The    Anna,    47    Fed.    528. 

434.  When  unable  to  carry  the  goods  to 
their  place  of  destination,  from  causes  over 
which  he  has  no  control, — as  by  the  strand- 
ing of  the  vessel, — the  master  is  still  bound 
to  take  all  possible  care  of  the  goods,  and 
is  responsible  for  every  loss  or  injury  which 
might  have  been  prevented  by  human  fore- 
sight, skill,  and  prudence.  The  Niagara  v. 
Cordes,  21  How.  7,  16:  41 
Cited    in    Mc  Andrews    v.    Thatcher,    3    Wall. 

369,  18  L.  ed.  160 — ^The  Maggie  Hammond 
(The  Maggie  Hammond  y.  Morland)  9  Wall. 
459,  19  L.  ed.  780 — Copeland  v.  Phoenix  Ins. 
Co.  Woolw.  283,  Fed.  Cas.  No.  3,210— Rob- 
erts V.  The  Ocean  Star,  Fed.  Cas.  No.  11.908 
— ^The  Shand,  10  Ben.  307,  Fed.  Cas.  No.  12,- 
702 — The  Queen  of  the  Pacific,  75  Fed.  78. 

435.  A  master  had  no  right,  when  he 
found  there  would  be  a  delay  of  several  days 
in  delivering,  his  cargo  at  the  port  of  de- 
livery, to  carry  it  to  another  port  at  the 
expense  of  the  owner.  Strong  v.  Carrington 
(The  Convoy's  Wheat)  3  Wall  225,  18:  194 
Cited  in  Finney  v.  Grand  Trunk  R.  Co.  11  Diss. 

372,  14  Fed.  172— Fox  ▼.  Holt.  36  Conn.  577, 
4  Ben.  301,  Fed.  Cas.  No.  5.012— The  Hyper- 
ion's Cargo,  2  Low.  Dec.  95.  Fed.  Cas.  No. 
6,987 — Lesinsky  t.  Great  Western  Despatch, 
10  Mo.  App.  140. 

436.  The  discharge  and  warehousing  at 
Port  Empedocle,  Sicily,  by  the  master  of  an 
Austrian  vessel  bound  from  Trieste  to  New 
York  via  Sicilian  ports,  of  sulphur  shipped 
at  that  port,  which  had  become  contratMind 
of  war  by  reason  of  the  outbreak  of  the  wAr 
between  Spain  and  the  United  States  and 
by  the  Spanish  proclamation  of  April  23, 
1898,  without  awaiting  the  result  of  the  ru- 
mored efforts  of  the  Italian  government  to 
induce  the  Spanish  government  to  exempt 
sulphur  from  the  list  of  the  contraband  of 
war,  was  a  reasonable  exercise  of  the  discre- 
tion vested  in  him  by  the  bills  of  lading, 
having  due  regard  to  the  interests  of  the 
ship  and  cargo,  both  contraband  and  inno- 
cent. The  Slvria  v.  Morgan,  186  V.  S.  1, 
22  Sup.  Ct.  Rep.  731,  46:  1027 
Cited  In  Birt  v.  Ilnrdle,  132  Fed.  67. 

437.  No  duty  to  reship  a  lot  of  sulnhur 
properly  unloaded  and  warehoused  at  Port 
Empodocle,  Sicily,  because  it  had  liecome 
contraband  of  war  by  reason  of  the  exist- 
ence of  war  between  Spain  and  the  I'nited 
States  and  the  Spanish  proclamation  of 
April  23,  1898,  was  imposed  upon  the  mns- 
ter  of  the  vessel  before  sailing  to  Now  York 
via  Sicilian   ports,  by  his  knowledge   that 
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til 3  Sicilian  newspapers  reported  that  a 
temporary  verbal  arrangement  had  been 
made  between  the  Italian  and  Spanish  gov- 
ernments under  which  sulphur  might  go 
free.  The  Styria  v.  Morgan,  186  U.  S.  1, 
22  Sup.  Ct.  Rep.  731,  46:  1027 

As  to  contracts  of  affreightment  gen- 
erally. 

438.  Contracts  of  affreightment  entered 
into  with  the  master  in  good  faith  bind 
the  vessel  to  the  merchandise  for  their 
performance.  The  Freeman  v.  Buckingham, 
18  How.  182,  15:  341 
Cited  in  Thomas  v.  Osborn,  19  How.  80,  15  L. 

o<L  538 — Dupont  de  Nemours  v.  Vance,  19 
How.  169,  15  L.  ed.  686 — O'Brien  v.  Miller, 
168  U.  S.  302,  42  L.  ed.  475,  18  Sup.  Ct. 
Rep.  140 — ^Fox  v.  Holt,  4  Ben.  293,  Fed.  Cas. 
No.  5.012 — The  General  Sheridan,  2  Ben. 
296.  Fed.  Cas.  No.  5,319 — Hannah  v.  The  Car- 
rin^on.  Fed.  Cas.  No.  6,029 — Harney  v.  Syd- 
ney li.  Wright,  5  Hu|i:hes,  484,  Fed.  Cas.  No. 
6.082a — Rich  v.  Parrott,  1  CllflP.  61,  Fed. 
Cas.  No.  11,760 — Ross  v.  The  Neverslnk.  Fed. 
Cas.  No.  12,079— The  T.  A.  Goddard,  12  Fed. 
178— The  India,  14  Fed.  479— The  India,  21 
Blatchf.  270,  16  Fed.  263 — ^The  Peer  of  the 
Realm.  19  Fed.  217 — Stephenson  v.  The  Fran- 
cis, 21  Fed.  726 — The  Lykus,  36  Fed.  922— 
The  Bombay,  38  Fed.  513 — The  Stroma,  41 
Fed.  601— The  Wilmington,  48  Fed.  568— 
TKe  Stroma.  3  C.  C.  A.  633.  11  U.  S.  App. 
673,  53  Fed.  284 — The  Centurion,  57  Fed. 
416 — The  Queen  of  the  Pacific,  61  Fed.  215 
— The  Eugene,  83  Fed.  223 — The  National 
City,  55  C.  C.  A.  46,  117  Fed.  824— The  Sea- 
board, 119  Fed.  376— The  Astraea,  124  Fed. 
86 — Guffey  v.  Alaska  ft  P.  8.  S.  Co.  64  C.  C. 
A.  520.  130  Fed.  274— The  Karo  v.  200  Tons 
of  Sulphur.  19  W.  N.  C.  652. 

439.  It  is  not  in  the  power  of  the  master 
to  release  the  charterer  from  his  contract 
to  the  owner.  Gracie  v.  Palmer,  8  Wheat. 
605,  5:  696 
Cited  In  The  Eliza,  1  Low.  Dec.  84.  Fed.  Cas. 

No.  4,347 — Hart  v.  Leach,  21  Fed.  78— 
Stephenson  t.  The  Francis,  21  Fed.  725 — Mc- 
Caldia  V.  Cargo  of  Scrap  Iron.  Ill  Fed.  413. 

440.  If  a  master  and  supercargo  char- 
ters another  vessel  after  the  loss  of  one.  uses 
capital  of  his  partners  in  trade,  notifying 
them  thereof,  and  proposes  to  continue  upon 
the  same  terms  as  before,  he  will,  if  no 
objections  be  made  to  the  proposal,  be 
bound  by  those  terms;  if  in  the  former  ven- 
ture he  has  no  right  to  traffic  upon  his  own 
account,  he  cannot  do  so  in  the  latter. 
}kIathewson  y.  CUrke,  6  How.  122,      12:  370 

441.  The  duty  of  a  master  of  a  vessel  to 
the  owners  does  not  require  him  to  violate 
good  faith  even  with  an  enemy,  or  to  em- 
ploy fraud,  in  order  to  save  his  vessel. 
Hannay  v.  Eve,  3  Cranch,  242,  2:  427 
died  In  The  N.  M.  Chase.  37  Fed.  711. 

442.  A  master  and  a  supercargo  receiv- 
ing, in  addition  to  monthly  wages,  a  com- 
mission of  5  per  cent,  and  also  one  tenth 
of  the  profits,  under  agreement  that  these 
were  to  be  in  full  of  all  services  and  priv- 
ileges, has  no  right  to  traffic  on  his  own 
account  and  for  his  own  benefit.  Mathew- 
aou   ▼.    Clarke,    6    How.    122,  12:  370 

443.  [The  master  of  a  vessel  is  liable  to  i 


the  owners  for  damages  which  they  have 
been  compelled  to  pay  for  his  misconduct, 
whether  wilful  or  negligent.  Purviance  v. 
Angus  (H.  Ct.  Er.  &  Ap.  Phila.)  1  Dall. 
180,  1:901 

444.  A  stipulation  in  a  charter  party  to 
take  a  cargo  of  lawful  merchandise  does  not 
compel  the  master  to  take  goods  which,  in 
his  honest  judgment,  cannot  be  carried 
without  injury  to  the  rest  of  the  cargo. 
Boyd  V.  Moses,  7  Wall.  316,  19:  192 

As  to  bills  of  lading. 

See  also  supra,  436. 

445.  The  master  of  a  vessel  has  no  au- 
thority to  bind  the  owners  by  signing  a 
bill  of  lading  for  goods  not  received.  Bulk- 
ley  V.  Naumkcag  Steam  Cotton  Co.  24  How. 
386,  16:  599 
Cited  In  Robinson  v.  Memphis  &  C.   R.   Co.   0 

Fed.  139 — Guerard  v.  The  Lovspring,  42  Fed. 
855— The  Isola  Dl  Proclda.  124  Fed.  043. 

446.  The  master  of  a  ship  has  no  general 
power  or  authority  to  sign  a  bill  of  lading 
for  goods  not  put  on  board  the  vessel,  and 
the  ship  or  the  owners  thereof  are  not  re- 
sponsible to  parties  taking  a  bill  of  lading 
signed  by  the  master  without  receiving  the 
goods  on  board.  The  Freeman  v.  Bucking- 
ham. 18  How.  182,  15:  341 
Cited  (M   overruled   In   The   Williams.    Brown, 

Adm.  219.  Fed.  Cas.  No.  17,710. 

Distinguished  in  The  Edwin  v.  Naumlceag 
Steam  Cotton  Co.  1  Cliff.  328,  Fed.  Cas,  No. 
4,301. 

Cited  in  Vandewater  v.  Mills,  19  How.  91,  15 
L.  ed.  557— The  Lady  Franklin  (King  v.  The 
I^ady  Franklin)  8  Wall.  329,  19  L.  ed.  457— 
The  Keokuk  (The  Keokuk  v.  Robson)  9  Wall. 
519,  19  L.  ed.  745 — Merchants'  Nat.  Bank 
V.  State  Nat.  Bank.  10  Wall.  675,  19  L.  ed. 
1028 — The  Delaware  (The  Delaware  v.  Ore- 
gon Iron  Co.)  14  Wall.  602,  20  L.  ed.  783 — 
Dill  V.  The  Bertram,  Fed.  Cas.  No.  3,910 — 
The  Edwin.  1  Sprague.  480,  Fed.  Cas.  No. 
4,300 — The  Edwin  v.  Naumkeag  Steam  Cot- 
ton Co.  1  Cliff.  328,  Fed.  Cas.  No.  4,301 — 
The  General  Sheridan,  2  Ben.  296,  Fed.  Cas. 
No.  5,319 — The  James  McMahon,  10  Ben. 
105,  Fed.  Cas.  No.  7,197 — The  Joseph  Grant. 
1  Blss.  196,  Fed.  Cas.  No.  7,538 — Montell  v. 
The  William  H.  Ruten,  Fed.  Cas.  No.  9,724 — 
Oakes  v.  Rlchardsen,  2  Low.  Dec.  176,  Fed. 
Cas.  No.  10,300 — The  Oregon,  Deady,  183  Fed. 
Cas.  No.  10.553 — The  Pauline,  1  Bias.  390. 
Fed.  Cas.  No.  10,848— The  R.  G.  Winslow, 
4  Biss.  17,  Fed.  Cas.  No.  11,736 — Salzobol  v. 
The  Rolling  Wave,  Fed.  Cas.  No.  12,274 — 
The  William  Fletcher,  8  Ben.  538.  Fed.  Cas. 
No.  17.692— Scott  v.  The  Ira  Chaffee,  2  Fllpp. 
651.  2  Fed.  402 — The  Prince  Leopold,  4 
Woods,  48,  9  Fed.  333 — The  Monte,  A,  12 
Fed.  332 — The  City  of  Baton  Rouge,  19  Fed. 
462 — The  Missouri.  30  Fed.  384 — Pearce  v. 
The  Thomas  Newton,  41  Fed.  107 — The  Guid- 
ing Star,  53  Fed.  943 — The  Humboldt,  86 
Fed.  352 — Maddock  v.  American  Sugar  Ref. 
Co.  91  Fed.  167 — The  Carrier  Dove,  93  Fed. 
980— The  Habil,  100  Fed.  12.5— The  Ripon 
City,  42  C.  C.  A.  251.  102  Fed.  180— The 
Thomas  P.  Sheldon,  113  Fed.  782 — The  Prls- 
cilla.  52  C.  C.  A.  472,  114  Fed.  838— The  S. 
L.  Watson,  55  C.  C.  A.  447.  118  Fed.  95.S — 
Kelley  v.  Cunard  S.  S.  Co.  120  Fed.  530 — ^The 
Energia,  124  Fed.  843 — Martin  v.  St  liOuls 
I.  M.  &  S.  R.  Co.  55  Ark.  524,  10  S.  W.  ;;i  I 
— New  Orleans.  O.  &  G.  W.  R.  Co.  v.  Wil- 
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liams,  16  La.  Ann.  316 — Sears  v.  WIngate,  3 
Allen,  107 — Lowell  Flye  Cents  Sav.  Bank  y. 
Winchester,  8  Allen,  118 — Smith  v.  Missouri 
P.  R.  Co.  74  Mo.  A  pp.  55 — National  Bank  v. 
Wisconsin  C.  R.  Co.  44  Minn.  232,  9  L.R.A. 
268.  46  N.  W.  342 — Brooke  v.  New  York,  L. 
E.  &  W.  R.  Co.  10«  Pa.  636,  16  W.  N.  C. 
516.  56  Am.  Rep.  235,  1  Atl.  206 — Brooke 
V.  Erie  R.  Co.  41  Phlla.  Leg.  Int.  204 — Ho- 
bart  V.  Llttlefleld,  13  R.  I.  345. 

447.  A  wilful  fraud  committed  by  the 
master  on  a  third  person  by  signing  false 
bills  of  lading  is  not  within  his  agency,  and 
does  not  bind  the  owner,  even  in  favor  of  an 
innocent  purchaser,  if  the  facts  upon  which 
his  power  depended  did  not  exist.  The  Free- 
man V.  Buckingham,  18  How.  182,  15:  341 
Cited  in   Louisiana  Nat.   Bank  v.   Laveille,   52 

Mo.  385 — Fanners  &  M.  Bank  v.  Butchers  A 
D.  Bank.  28  N.  Y.  434 — Farmers'  &  M.  Bank 
y.  Butchers'  ft  D.  Bank,  26  How.  Pr.  11. 

As  to  repairs  and  supplies. 

Power  of  Owner  to  Order  Supplies,  see 
infra,  VII. 

Sufficiency  of  Evidence  as  to  Neces- 
sity for  Credit,  see  Evidence,  2577. 

Maritime  Lien  for  Repairs  and  Sup- 
plies Ordered  by  Master,  see  Mari- 
time Liens,  II.  b. 

See  also  supra,  422;  infra,  460,  464, 
473;  Maritime  Liens,  28,  40,  41. 

448.  Where  repairs  or  supplies  in  a  for- 
eign port  or  a  port  of  another  state  are 
necessary  to  make  the  vessel  seaworthy,  or 
to  enable  her  to  prosecute  her  voyage,  the 
master  is  authorized  to  procure  them  on  the 
credit  of  the  vessel  or  that  of  her  owners. 
Hazlehurst  v.  The  Lulu  (The  Lulu)  10 
Wall.  192,  19:  906 

449.  [A  master  may  bind  his  owners  per- 
sonally by  borrowing  money  for  necessary 
repairs  to  the  vessel  in  a  foreign  port, 
if  the  lender,  after  due  inquiry,  did  not 
know  that  the  master  had  sufficient  funds  to 
relieve  the  necessity.  Wainright  v.  Craw- 
ford (Pa.  Sup.  Ct.)  4  Dall.  226,         1:810] 

As  to  care  of  disabled  seamen. 

Vessel's  Liability  for  Injuries  to  Sea- 
men, see  supra,  335,  336. 

450.  The  failure  of  the  master  of  a  sail- 
ing vessel  bound  for  San  Francisco  to  put 
into  San  Carlos  or  Ancud  to  secure  sur- 
gical attendance  for  a  seaman  who  was  dis- 
abled in  an  accident  while  the  vessel  was 
rounding  Cape  Horn  is  not  negligence,  since 
these  are  not  harbors  at  which  vessels  from 
the  Atlantic  and  Pacific  ports  are  in  the 
habit  of  stopping,  and  while  the  master  was 
apprised  by  his  charts  of  their  existence,  it 
might  well  be  that  he  was  ignorant  of  their 
population  and  surgical  facilities.  The  Ir- 
oquois, 194  U.  S.  240,  24  Sup.  Ct.  Rep.  640, 

48:  955 
Cited  in  The  Svaeland,  132  Fed.  933— The 
Svealand,  69  C.  C.  A.  98,  136  Fed.  110— 
The  Kenilworth,  137  Fed.  1007— Northern 
Commercial  Co.  v.  Nestor,  70  C.  C.  A.  527, 
138  Fed.  387— The  MarRharita.  72  C.  C.  A. 
233.  140  Fed.  821— The  Kenilworth.  4  L.R.A. 
(N.S.)   52,  75  C.  C.  A.  315,  144  Fed.  377. 

451.  The  obligation   of   the  master  of  a 


sailing  vessel  bound  for  San  Francisco,  to- 
ward a  seaman  disabled  by  an  accident 
while  the  ship  was  rounding  Cape  Horn,  does 
not  require  him  to  stop  at  the  Evangelist 
islands,  at  the  western  end  of  the  Straits 
of  Magellan,  which  could  have  been  reached 
by  sailing  one  or  two  days  out  of  the  ves- 
sel's course,  where  the  only  building  there 
was  a  lighthouse  from  which  a  small  steam- 
er was  accustomed  to  put  out  to  paasing 
vessels  in  case  a  signal  for  relief  was  hoist- 
ed, and  nothing  could  be  done  there  except, 
possibly,  to  place  the  injured  man  upon  a 
steamer  bound  north  to  Valparaiso  or  east 
to  Sandy  Point,  near  the  middle  of  the 
straits.  The  Iroquois,  194  U.  S.  240,  24 
Sup.  Ct.  Rep.  640,  4S:  955 

452.  The  master  of  a  sailing  vessel  bound 
for  San  Francisco  is  not  chargeable  with 
fault  in  failing  to  put  back  480  miles  from 
the  place  of  accident  to  Port  Stanley,  in 
the  East  Falkland  Islands,  to  secure  sur- 
gical attendance  for  a  seaman  who  was  dis- 
abled by  the  accident  while  the  vessel  was 
rounding  Cape  Horn,  although,  with  the 
winds  then  prevailing,  it  would  have  been 
possible  to  reach  that  port  in  three  or  four 
days,  where  the  return  from  the  port  to  the 
place  of  the  accident,  in  view  of  the  head 
winds,  might  have  taken  as  many  weeks. 
The  Iroquois,  194  U.  S.  240,  24  Sup.  Ct.  Rep. 
640,  4S:  955 

2.  To  Sell  or  Hypothecate  Vessel  or  Car' 

go. 

What  Law  Determines  Authority  to  Charge 
Owners  Personally,  see  supra,  34. 

Presumption  of  Authority,  see  Evidence, 
226,  227, 

Conclusiveness  of  Decision  of  Court  of  Ad- 
miralty as  to,  see  Judgment,  347. 

453.  The  exercise  of  the  master's  power 
to  sell  the  vessel  or  cargo  should  be  closely 
scrutinized.  The  sale  must  be  in  a  civilized 
country.     Post  v.  Jones,  19  How.  150, 

15:  618 

454.  In  order  to  justify  the  sale  of  a  ves- 
sel by  the  master,  good  faith  in  making  it 
and  the  necessity  for  it  must  both  concur, 
and  the  purchaser,  to  protect  his  title, 
must  be  able  to  show  their  concurrence. 
Fitz  V.  The  Amelie  (The  Amelie)  6  WalL 
18,  13: 806 
DUtinffuished  in  DIze  v.  Beacham,  81  Md.  609, 

32  Atl.  243. 

Cited  in  The  Bridge  water,  Fed.  Cas.  No.  1.864 
— The  Herald,  8  Ben.  411,  Fed.  Cas.  No. 
6,393 — The  Raleigh.  32  Fed.  635 — The  Ra- 
leigh, 37  Fed.  120 — ^The  Yarkand,  117  Fed. 
340 — ^The  Yarkand,  68  C.  C.  A.  77,  120  Fed. 
891 — Howland  v.  India  Mut.  Ins.  Co.  131 
Mass.  256 — McCall  v.  Sun  Mnt.  Ins.  Co.  66 
N.  Y.  617 — ^Apreda  v.  Romano,  24  W.  N.  C. 
127. 

455.  The  power  of  the  master  to  sell  the 
hull  of  the  stranded  vessel  exists  also  as  to 
her  rigging  and  sails,  which  he  may  have 
stripped  from  her  after  unsuccessful  efforts 
to  get  her  afloat,  when  she  cannot  be  de- 
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livered  from  ber  peril.     New  England  Ins. 

Co.   ▼.   The   Sarah   Ann,    13    Pet.    387, 

10:  213 

Cited  in  The  Amelie  (Bits  v.  The  Amelia)  6 
Wall.  26,  18  L.  ed.  808— The  Herald,  8  Ben. 
411,  Fed.  Cas.  No.  6,393 — The  Luclnda  Snow, 
Abb.  Adm.  312,  Fed.  Cas.  No.  8,591 — Har- 
per T.  Corson,  20  N.  J.  L.  676 — Butler  v. 
Murray,  30  N.  Y.  99,  86  Am.  Dec.  355. 

456.  If  the  master  sells  without  good 
faith  or  without  a  sound  discretion,  the 
owner  may,  against  the  purchaser,  assert 
his  right  of  property  in  tne  sails  and  rig- 
ging, as  he  may  in  the  case  of  a  stranded 
vessel  which  has  been  sold  without  good 
faith  in  the  master.  New  England  Ins.  Co. 
V.  The  Sarah  Ann,  13  Pet  387,  10:  213 
Cited  In  The  Raleigh,  37  Fed.  126. 

457.  An  agreement  by  one  to  whom  the 
master  of  a  vessel  in  a  foreign  port  first 
applied  for  funds  to  pay  for  repairs,  sup> 
plies,  and  services,  to  advance  a  portion 
of  the  amount,  but  made  after  another  per- 
son bad  agreed  to  advance  all  the  funds  re- 
quired, does  not  affect  the  implied  hypothe- 
cation of  the  vessel  for  the  whole,  the  ad- 
vances of  both  having  been  made  on  the 
credit  of  the  vessel,  and  not  solely  on  the 
personal  credit  of  the  captain  or  owners. 
The  Emily  B.  Souder  v.  Pritchard  (The 
Emily  Souder)    17  Wall.  666,  21:683 

Editorial  note. 

.    Power  of  master  to  sell  vessel.       15:  618 

Necessity  for. 

Burden  of  Establishing  that  Supplies 
and  Advances  Could  Have  Been 
Obtained  upon  Personal  Credit,  see 
Evidence,  166. 

Presumption  as  to  Necessity,  see  Evi- 
dence, 227,  228. 

SuIIiciency  of  Evidence  of,  see  Evidence, 
2578. 

See  also  supra,  454. 

458.  The  master  has  the  right  to  sell  both 
his  ship  and  its  cargo  in  case  of  absolute 
necessity.     Post  v.  Jones,   19   How.   150, 

15:  618 
Fitz  V.  The  Amelie   (The  Amelie)    6  Wall. 
18,  18: 808 

Cited  In  The  Amelie  (^Itz  v.  The  Amelie)  6 
Wall.  26,  18  L.  ed.  808— The  Julia  Blake 
(Bank  of  St.  Thomas  v.  The  Julia  Blake) 
107  V.  S.  428,  27  L.  ed.  599,  2  Sup.  Ct  Rep. 
692 — The  BrIdKewater,  4  Ohio  L.  J.  452, 
Fed.  Cas.  No.  1,864 — Fitz  v.  The  Amelie,  2 
Cliff.  443,  Fed.  Cas.  No.  4,838 — The  Herald, 
8  Ben.  411,  Fed.  Cas.  No.  6.393 — Astrup  v. 
Ijcwy,  19  Fed.  541— Peterson  v.  Dakln,  31 
Fed.  684. 

459.  The  master  may  hypothecate  the  ship 
and  cargo  when  necessary  to  obtain  re- 
pairs and  supplies  to  complete  the  voyage. 
Delaware  Mut.  Safety  Ins.  Co.  v.  Gossler,  96 
U.  S.  645,  24:  863 

460.  The  master  of  a  vessel  has  power, 
when  in  a  foreign  port,  in  case  of  neces- 
sity, to  hypothecate  the  vessel,  and  to  bind 
the  owner  personally  for  repairs  and  sup- 
plies, and  mon^  loaned  to  procure   them. 


without  a  bottomry  bond.     Thomas  v.  Os- 
bom,  19  How.  22,  15:  534 

Cited  in  Pratt  v.  Reed,  19  How.  361,  15  L. 
ed.  661 — Delaware  Mut  Safety  Ins.  Co.  v. 
Gossler,  96  U.  S.  649,  24  L.  ed.  865 — The 
A.  R.  Dunlap,  1  Low.  Dec.  361,  Fed.  Caa. 
No.  513 — Cunningham  v.  Hall,  1  Cliff.  48, 
Fed.  Cas.  No.  3,481— The  Lulu,  1  Abb.  (U. 
S.)  193,  Chase,  Dec.  164,  Fed.  Cas.  No. 
8,604 — The  Maitland,  2  Bias.  203,  Fed.  Cas. 
No.  8,979 — The  Robertson,  8  Blss.  182,  Fed. 
Cas.  No.  11,923 — ^The  Tangier,  2  Low  Dec. 
9,  Fed.  Cas.  No.  13,744 — The  Union  Ex- 
press, Brown,  Adm.  539,  Fed.  Cas.  No.  14,- 
364. 

461.  [A  captain  can  hypothecate  his  ves- 
sel only  in  case  of  necessity;  he  cannot  do 
so  while  goods  of  his  own  or  of  his  owner 
are  on  board.  Cupisino  v.  Perez  (Pa.  Sup. 
Ct.)   2  DalL  194,  1:345] 

462.  The  rule  authorizing  the  master  to 
sell  the  vessel  and  cargo  has  no  applica- 
tion to  a  wreck  in  a  distant  ocean,  where 
the  property  is  derelict  or  about  to  become 
so.  The  necessity  of  such  a  case  is  not 
of  that  character  which  permits  the  master 
to  exercise  this  power.  The  contrivance  of 
an  auction  sale  under  such  circumstances, 
where  the  master  is  helpless,  where  there 
is  no  market,  no  money,  no  competition, 
where  the  master  must  take  just  what  is 
offered,  has  no  characteristic  of  a  valid 
contract.     Post  v.  Jones,   19   How.   150, 

15:  618 

463.  The  master  can  neither  sell  nor  hy- 
pothecate the  cargo  except  in  case  of  urgent 
necessity,  and  what  he  does  must  be  direct- 
ly or  indirectly  for  the  benefit  of  the  cargo, 
considering  the  situation  in  which  it  has 
been  placed  by  the  accidents  of  the  voyage. 
The  Julia  Blake  (Bank  of  St.  Thomas  v. 
The  Julia  Blake)  107  U.  S.  418,  2  Sup.  Ct. 
Rep.  692,  27:  595 
Cited  in  O'Brien  v.  Miller,  168  U.  S.  307,  42 

U  ed.  476,  18  Sup.  Ct.  Rep.  140 — Astsrup 
V.  Lewy,  19  Fed.  541 — Cunningham  v.  Swlt- 
serland  M.  Ins.  Co.  26  Fed.  47 — ^The  BuKeue 
Yeata,  28  Fed.  764 — The  Scotia,  35  Fed. 
910 — The  Joseph  Oteri,  Jr.  13  C.  C.  A.  646, 
30  U.  S.  App.  1,  66  Fed.  583 — The  Mauna 
Loa,  76  Fed.  832— The  Styria,  93  Fed.  477. 

464.  Where  a  vessel  puts  into  port  for 
repairs,  the  cargo  cannot  be  hypothecated 
for  them  without  the  owner's  consent,  where 
it  would  be  more  for  his  interest  to  have 
it  sent  by  another  vessel.  The  Julia  Blake 
(Bank  of  St.  Thomas  v.  The  Julia  Blake) 
107   U.   S.   418,   2   Sup.   Ct.   Rep.   692, 

27:  595 

465.  A  lender,  upon  the  hypothecation  ot 
the  cargo  by  a  master  of  the  vessel  under 
his  implied  authority,  is  chargeable  with 
notice  of  the  facts  on  which  the  master  ap- 
pears to  rely  as  a  justification  for  what  he 
he  is  doing,  so  far  as  the  lender  can  learn 
them  by  reasonable  inquiry.  The  Julia 
Blake  (Bank  of  St.  Thomas  v.  The  Julia 
Blake)   107  U.  S.  418,  2  Sup.  Ct.  Rep.  692, 

27:  595 

466.  The  true  criterion  for  determining 
the  authority  of  the  master  to  sell  a  vessel 


5256 


SHIPPING,  Vn.;    SHIPPING  COMMISSIONER. 


stranded  is  the  distance  of  the  owners  or 
insurers  from  the  scene  of  stranding;  and 
if,  by  the  ordinary  means  to  convey  intel- 
ligence of  the  situation  of  the  vessel,  he 
can  obtain  directions  as  to  what  he  should 
do,  he  should  resort  to  those  means;  but 
if  the  peril  is  such  that  there  is  a  probabil- 
ity of  loss,  and  it  is  made  more  hazardous 
by  every  day's  delay,  the  master  may  act 
promptly,  and  must  act  in  good  faith  and 
for  the  benefit  of  all  concerned.  New  Eng- 
land Ins.  Co.  v.  The  Sarah  Ann,  13  Pet.  387, 

10:  213 
Cited  In  Jones  v.  The  Richmond,  Fed.  Cas.  Mo. 
7.491 — Moore  v.  Hill,  38  Fed.  334 — Gates  v. 
Thompson,  57  Me.  444,  90  Am.  Dec.  782 — 
Hall  V.  Franklin  Ins.  Co.  9  Pick.  478 — But- 
ler V.  Murray,  30  N.  Y.  99,  86  Am.  Dec.  355. 

467.  The  master  of  a  stranded  vessel  must 
act  in  good  faith  and  exercise  his  best 
discretion  for  the  benefit  of  all  concerned; 
and  a  sale  can  only  be  made  on  the  com- 
pulsion of  a  necessity,  to  be  determined  in 
each  case  by  the  actual  peril  to  which  the 
vessel  is  exposed,  and  from  which  it  is 
probable,  in  the  opinion  of  persons  com- 
petent to  judge,  the  vessel  cannot  be  saved. 
This  is  an  extreme  necessity.  New  England 
Ins.  Co.  v.  The   Sarah  Ann,   13   Pet.  387, 

10:  213 
Cited  In  The  Julia  Blake  (Bank  of  St.  Thomas 
V.  The  Julia  Blake)  107  U.  S.  427.  27  L. 
ed.  599,  2  Snp.  Ct.  Rep.  692 — The  Styrla 
V.  Morgan,  186  U.  S.  9.  46  L.  ed.  1033,  22 
Sup.  Ct.  Rep.  731— Copeland  v.  Phoenix 
Ins.  Co.  Woolw.  283,  Fed.  Cas.  No.  3,210 — 
Fits  V.  The  Amelle,  2  Cliff.  443,  Fed.  Cas. 
No.  4,838 — The  Luclnda  Snow.  Abb.  Adm. 
315,  Fed.  Cas.  No.  8,591 — The  Joseph  Oterl, 
Jr.  13  C.  C.  A.  646,  30  U.  S.  App.  1,  66 
Fed.  583 — ^The  Tarkand,  58  C.  C.  A.  77, 
120  Fed.  891— Pike  v.  Balch,  38  Me.  309, 
61  Am.  Dec.  248 — Borle  v.  Trott,  5  Phlla. 
375,  21   Phlla.  Leg.  Int.  68. 

468.  The  fact  that  the  master  of  a  vessel 
is  her  owner  does  not  exclude  the  possibil- 
ity of  a  case  of  necessity  that  would  justify 
an  implied  hypothecation;  but  it  is  a  cir- 
cumstance that  should  be  attended  to  in 
ascertaining  whether  any  such  necessity  ex- 
isted in  the  particular  case.  Pratt  v.  Reed, 
19  How.  359,  15:  660 
Tod  V.  Pratt,  19  How.  362,  15:  662 
Cited  in  The  Joseph  Grant,  1  Biss.   196,   Fed. 

Cas.  No.  7,538 — The  St.  Lawrence,  8  Ware, 
214,  Fed.  Cas.  No.  12,234 — Ross  v.  The 
Neversink,  Fed.  Cas.  No.  12,070— Whltlock 
V.  The  Thales,  20  How.  Pr.  450.  Fed.  Cas. 
No.  17,578 — The  Canada,  7  Sawy.  176,  7 
Fed.    121. 

469.  The  fact  that  the  vessel  sold  by  the 
master  was  repaired  by  the  purchaser  and 
sent  from  Port  au  Prince  to  Boston  does 
not  disprove  the  necessity  of  the  sale.  Fitz 
V.  The  Amelie    (The  Amelie)    6   Wall.  18, 

18:  806 

470.  The  necessity  for  the  sale  of  a  vessel 
by  the  master  is  a  question  of  fact,  to  be 
determined  in  each  case  by  the  circum- 
stances in  which  the  master  is  placed,  and 
the  perils  to  which  his  property  is  exposed. 


Fitz  y.  The  Amelie   (The  Amelie)   6  WalL 
18,  18: 806 

Cited  in  The  Styria  v.  Morgan,  186  U.  S.  9,  46 
L.  ed.  1033,  22  Sup.  Ct.  Rep.  731. 

471.  If  the  master  of  a  disabled  ship  can, 
within  a  reasonable  time,  consult  the  own- 
ers, he  is  required  to  do  it,  because  they 
should  have  an  opportunity  to  decide  wheth- 
er, in  their  judgment,  a  sale  is  necessary; 
and  he  should  never  sell  without  first  calling 
to  his  aid  disinterested  persons  of  skill  and 
experience  who  are  competent  to  advise,  af- 
ter a  full  survey  of  the  vessel  and  her 
injuries,  whether  she  had  better  be  repaired 
or  sold.  Fitz  v.  The  Amelie  (The  Amelie) 
6  Wall.  18,  18:  806 
Cited  In  The  Bine  Jacket,   10  Ben.   252,  Fed. 

Cas.    No.    1,569 — The    L'Amerlque,    35    Fed. 
843. 

472.  Where  a  ship  became  disabled  during 
a  violent  storm,  and  was  taken  into  harbor, 
and  surveys  of  the  condition  of  the  vessel 
were  made  by  captains  of  vessels,  the  master 
was  bound  to  follow  their  advice  to  sell  his 
vessel  and  reship  his  cargo.  Fitz  v.  The 
Amelie   (The  Amelie)   6  Wall.  18,     18:  806 

Hyi)othecation  of  cargo. 

Validity  of  Mortgage  without  Change 
of  Possession  as  against  Creditors, 
see  Fraudulent  Conveyances,  86. 

See  also  supra,  459,  463-465. 

473.  The  cargo  of  a  vessel  which  has  put 
into  port  for  repairs  cannot  be  hypothe- 
cated for  their  payment  without  the  con- 
sent of  the  shipper  or  consignee,  where  it 
would  be  more  for  their  interest  to  have  it 
sent  by  another  vessel.  Bank  of  St.  Thom- 
as V.  The  Julia  Blake  (The  Julia  Blake) 
107   U.   S.   418,   2   Sup.   Ct   Rep.   692, 

27:695 
Cited  In  The   L'Amerique,   35   Fed.  848. 


VII.  Bower  of  Owner  to  Order  Supplies. 

Power  of  Master  as  to  Repairs  and  Sup- 
plies, see  supra,  448,  449.  460,  464, 
473. 

474.  The  owner  can  order  repairs  and 
supplies  on  the  credit  of  the  vessel.  The 
James  Guy  v.  Tall  (The  Guy)  9  Wall  758, 

19:710 
Cited  In  The  Stroma,  3  C.  C.  A.  532,  11  V.  8. 

App.  673,   53   Fed.   283 — The  Kate,  63   Fed. 

713— Cuddy  v.  Clement,  51  C.  C.  A.  296,  113 

Fed.   462 — The    Surprise,    64   C.   C.   A.    312, 

129  Fed.  876. 


SHIPPING    COMMISSIONER- 

Fees  of,  see  Seamen,  3. 

Requiring    Agreement    of    Seamen     to    be 

Signed  in  Presence  of,  see  Seamen,  7, 

8. 
Right  to  Employ  Clerks,  see  Shipping,  2. 

1.  A  shipping  commissioner  who  reoeiyed 
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the  fee  allowed — $2  for  eacli  seaman  shipped 
— is  not  entitled  to  charge  the  same  fee 
for  each  seaman  who,  on  .the  return  of  the 
veiisel.  reshipped  and  sailed  on  the  same 
vessel  in  succeeding  voyages.  Young  v. 
American  S.  S.  Co.  105  U.  S.  41,       26:  966 

2.  OflUce  rent  and  incidental  expenses  of  a 
shipping  commissioner  which  were  properly 
allowed  him  under  the  act  of  Congress  of 
June  26,  1884,  and  the  action  of  the  Secre- 
tary of  the  Treasury  fixing  his  compensa- 
tion, must  be  allowed  him  under  the  act  of 
June  19,  1886,  providing  for  such  commis- 
sioners such  compensation  "as  each  would 
have  received  prior  to  the  passage  of  the 
act."  United  States  v.  Reed,  167  U.  S.  664, 
17  Sup.  Ct.  Rep.  919,  42:  317 

Cited  in  United  States  v.  Swiggert,  27  C.  C.  A. 

471,  48  U.  S.  App.  547,  83  Fed.  104. 


SHIP'S  CARPENTER. 

As  Fellow  Servant  of  Stewardess,  see  Mas- 
ter and  Servant,  134. 


#•» 


SHIP'S   PAPERS. 


See  Shipping,  16-18. 


#•» 


SHODDY. 


Duty  on,  see  Duties,  235. 


SHOES. 


Duty  on  Rubber  Shoes,  see  Duties,  227. 


SHOOTING. 

As  Mode  of  Executing  Death  Penalty,  see 
Criminal  Law,  189,  220. 


SHORE  DUTT. 

Of  Naval  OflScers,  Right  to  Pay   For,   see 
Army  and  Navy,  66-70. 


SHOW  CARS. 

Duty  on  Iron  Show  Cars,  see  Duty,  143. 


SICKNESS. 


Of  Witness   as   Ground   for   Postponement, 
see  Continuance   and   Adjournment,  9. 1 


Of  Plaintiff  as  Ground  for  Continuance,  see 

Continuance  and  Adjournment,  19. 
Of  Counsel  as  Ground  for  Continuance,  see 

Continuance  and  Adjournment,  20. 
As   Excuse    for   Nonpayment   of    Insurance 

Premium   at  Maturity,  see   Insurance, 

325. 


SIDEWALKS. 

Use  by  Hackman  at  Railroad  Stations,  see 
Carriers,  212,  213. 

Federal  Court  Following  State  Laws  as  to 
Liability  of  Municipality  for  Defects, 
see  Courts,  2015. 

Right  to  Construct  as  Affected  by  Limita- 
tions on  Power  to  Contract  Indebted- 
ness, see  Municipal  Corporations,  109. 

Authority  of  Municipality  to  Construct,  see 
Public  Improvements,  8,  9. 

In  General,  see  Highways. 


^•» 


SIDING  CONNECTIONS. 

Want  of,  as  Justification  for  Allowance  for 
Cartage,  see  Carriers,  287. 


SIDINGS. 

Protection   of  Main   Track   from   Cars   on, 
see  Carriers,  34,  35. 


SIGNALS. 

For  Purpose  of  Avoiding  Collision,  see  Col- 
lision, II.  k. 

At  Railway  Crossing,  see  Railroads,  161, 
165,  167. 


SIGNAL  SERVICE. 

Validity  of  Bond  Given  by  Officer  of,  see 

Bonds,  38,  39. 
Record  kept  by  Employee  as  Evidence,  see 

Evidence,  1099. 


SIGNATURE. 

To  Bill  of  Exceptions,  see  Appeal  and  Error, 
V.  s,  5. 

Of  Judge  to  Judgment,  see  Appeal  and  Er- 
ror, 50;  Judgment,  61. 

By  Mark,  see  Contracts,  150. 

To  Deed,  Attesting  Witnesses  to,  see  Deeds, 
11-13. 

To  Agreement  for  Insurance,  see  Insurance, 
128. 

Mandamus  to  Compel  Judge  to  Sign  Judg- 
ment, see  Mandamus,  78,  79. 
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To  Letters  Patent,  see  Patents,  660,  561. 
Admission  of,  by  Demurrer,  see  Pleading, 

904. 
To  Patents  of  Government  Lands,  see  Publie 

Lands,  876,  876. 
To  Bill,  see  Statutes,  I.  b. 

Editorial   notes. 

[By  proxy.     22  LJtA.  297. 
By  mark.    22  L.RA.  370.] 


SILENCE. 

Estoppel  by,  see  Estoppel,  III.  b,  5. 
Presumption  from,  see  Evidence,  II.  e,  9. 
As  Fraud,  see  Fraud  and  Deceit,   11,  14; 

Limitation  of  Actions,  364,  366. 
In  Regard  to  Claim  to  Patent,  see  Patents, 

421. 


^•» 


SILK. 

Duty  on  Silk  Goods  Generally,  see  Duties, 
V.  d,  23. 


SILVER. 

As  Medium  of  Payment,  see  Payment,  II. 
b. 

Federal  Question  as  to  Whether  Silver  Dol- 
lar is  Legal  Tender,  see  Appeal  and 
Error,  1453. 


SIMILAR  CONDITIONS.  > 

As  Factors  in  Making  Rates  for  Carriage, 
see  Carriers,  275-283. 


SIMILITUDE  CLAUSE. 

In  Tariff  Act,  see  Duties,  III.  b,  3. 


SINGLE  QUESTION. 

See  Cases  Certified,  40-42. 


SINKING  FUND. 

To  Meet  Debts  Due  by  Railroad  Company 

to    United    States,    see    Constitutional 

Law,   442-444. 
Establishment   of,   by    Congress    to   Aid   in 

Construction  of  Railroad,  see  Railroads, 

19. 
For  Payment  of  Government  Bonds  in  Aid 

of  Railroad,  see  Railroads,  25. 
Power  of  City  to  Levy  Tax  to  Create,  see 

Taxes,  23. 


SISTER. 

Insurable  Interest  in  Life  of  Brother, 
Insurance,  95. 


SITUS. 

Under  Attachment  Laws,  see  Attachment, 
2. 

Of  Claim  against  United  States,  see  Claims, 
4. 

Of  Debt  Due  by  United  States,  see  Execu- 
tors and  Administrators,  265. 

Of  Debt  for  Purpose  of  Grarnislunent,  see 
Garnishment,  16,  17. 

Of  Property  for  Purposes  of  Taxation,  see 
Taxes,  I.  c,  6. 

Of  Property  Passing  from  or  to  Nonresi- 
dent, see  Taxes,  733-735. 


SKILL. 

Presumption  and  Burden  of  Proof, 

dence,  II.  h. 
Opinion  as  to,  see  Evidence,  VII.  L 


Evi- 


SKINS. 

Duties  on,  see  Duties,  V.  d,  2. 


SLANDER. 

See  Libel  and  Slander. 


SLANDER  OF  TITLE. 

Mode  of  Reviewing,  see  Appeal  and  Error, 

674. 
As  Evidence  of  Fraud,  see  Evidence,  28S. 


SLAUGHTERHOUSES. 

Exclusive  Privilege  as  to,  see  Constitutional 
Law,  209,  210,  425,  880,  1072a. 


SLAVES. 

/.  In  General;  Status,  1-7. 
//.  Ott^nership,  S-12. 

III.  Removal  and  Its  Effects,  13»17. 

IV.  Manumission    and    Emancipationf 

IS'32. 
F.  FugUive  Slaves,  33'SO, 
a.  In  General,  33'S. 
h.  Right  of  Recapture,   39^43. 
c.  Harboring  and  Concealing^  M» 
SO. 


SLAVES,  L,  n. 
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FI.  Slave  Trade,  f^l'SO. 

a.  In  OeneiHU,  Sl'63. 

b.  SeizurCf    Forfeiture,    and   Con- 

demnation,  &4'SO. 

Survival  of  Action  by  Tenants  in  Common 
to  Recover,  see  Abatement  and  Revival, 
10. 

Adverse  Possession  of,  see  Adverse  Posses- 
sion, L  1. 

Federal  Question  as  to  Slavery,  see  Appeal 
and  £rror.  III.  d,  9,  A,  (16). 

As  Consideration  of  Promissory  Note,  see 
Bills  and  Notes,  22a,  283,  358,  359. 

Whether  Passengers,  see  Carriers,  18. 

Civil  Rights  of  Negroes,  see  Civil  Rights. 

Impairment  of  Obligations  of  Contracts  Re- 
lating to,  see  Constitutional  Law,  1067, 
1292,  1498. 

Constitutional  Provisions  against  Slavery, 
see  Constitutional  Law,  IV.  h. 

Competency  to  Enter  into  Contract,  see 
Contracts,  8. 

Validity  of  Contract  for  Purchase  of,  see 
Contracts,  370,  370a. 

Measure  of  Recovery  on  Failure  to  Deliver, 
see  Damages,  242. 

Hearsay  Evidence  of  Freedom,  see  Evidence, 
X.  c. 

Sufficiency  of  Evidence  to  Sustain  Convic- 
tion of  Returning  Persons  to  Condition 
of  Peonage,  see  Evidence,  2562. 

Gift  of,  see  Gift,  5. 

Recognition  of  Slavery  as  to  Foreign  Slaves, 
see  International  Law,  22. 

Necessity  of  Recording  Vendor's  Lien,  see 
Real  Property,  87. 

Recording  Marriage  Settlement  of  Wife's 
Land  and  Slaves,  see  Real  Property, 
102. 

Detinue  for,  see  Replevin,  9. 

Warranty  on  Sale  of,  see  Sale,  95. 

Relative  Powers  of  States,  see  States,  119, 
120. 

Responsiveness  of  Verdict  to  Issue  in  Action 
for,  see  Trial,  838. 


/.  In  C^eneralf  Status, 

Effect  of  Removal  on  Status,  see  infra, 
16. 

Negro  as  Citizen  after  Slavery  Ceases,  see 
Citizens,  8. 

Status  as  Slave  or  Freeman,  see  Conflict  of 
Laws,  98. 

State  Decisions  as  to  Status  as  Controlling 
Federal  Courts,  see  Courts,  1872. 

Presumptions  and  Burden  of  Proof,  see  Evi- 
dence, 202-204. 

Conclusiveness  of  Judgment  as  to  Status, 
see  Judgment  569,  753. 

Competency  as  Witness,  see  Witnesses,  10. 

1-2.  The  act  of  Congress  of  March  6, 
1820,  which  prohibited  a  citizen  from  hold- 
ing and  owning  property  in  slaves  in  the  ter- 
ritory of  the  United  States  north  of  the 
line  therein  mentioned  (thirty-six  degrees 
thirty  minutes  north  latitude)   is  not  war- 


ranted by  the  Constitution,  and  is  therefore 
void.     Scott  V.   Sandford,   19   Uow.   393, 

15:  691 

2a.  The  right  of  the  government  to  regu- 
late the  rights  of  the  owner  of  slaves  recog- 
nized.    M'Cutchen  v.  Marshall,  8  Pet.  220, 

8:  923 
Cited  in  McBIvaln  v.  Mudd,  44  Ala.  66,  4  Am. 

Rep.  106. 

3-4.  The  prohibition  against  the  importa- 
tion of  slaves  into  Maryland,  made  by  Mary- 
land Acts  1796,  chap.  67,  did  not  extend  to 
a  temporary  residence  nor  to  an  importa- 
tion by  a  hirer,  or  a  person  other  than  the 
owner  of  the  slaves.  Henry  v.  Ball,  1 
Wheat.  1,  4:  21 

5.  The  Constitution  acts  upon  slaves  as 
persons,  and  not  as  property.  Groves  v. 
Slaughter,  15  Pet.  449,  10:  800 
Cited  in  Passenger  Cases,  7  How.  535,   12  L. 

ed.  808 — Jones  v.  Vansandt,  2  McLean,  602, 
Fed.  Gas.  No.  7,601. 

6.  The  legislation  and  histories  of  the 
times,  and  the  language  used  in  the  Declara- 
tion of  Independence,  show  that  neither  the 
class  of  persons  who  had  been  imported  as 
slaves,  nor  their  descendants,  whether  they 
had  become  free  or  not,  were  there  acknowl- 
edged as  part  of  the  people,  or  intended  to 
be  included  in  the  general  words  used  in 
that  instrument.  Scott  v.  Sandford,  19 
How.  393,  15:  691 

7.  The  descendants  of  Africans  who  were 
imported  into  this  country  and  sold  as 
slaves,  when  emancipated,  or  who  are  born 
of  parents  who  had  become  free  before  their 
birth,  are  not  citizens  of  a  state  in  the 
sense  in  which  the  word  "citizen"'  is  used  in 
the  Constitution  of  the  United  States. 
Scott  V.  Sandford,  19  How.  393,  15:  691. 
Cited  in  Buckner  v.  Street,  1   Dill.  258,   Fed. 

Cas.  No.  2,098 — Osborn  v.  Nicholson,  1  Dill. 
232,  Fed.  Cas.  No.  10,595 — McBlvain  v. 
Mudd,  44  Ala.  73,  4  Am.  Rep.  106 — Re 
Archy,  9  Cal.  162 — Cory  v.  Carter,  48  Ind. 
339,  17  Am.  Rep.  738 — Williams  v.  Johnson, 
30  Md.  505,  96  Am.  Dec.  613 — Lemmon  v. 
People,  20  N.  Y.  666 — Anderson  v.  Poln- 
dexter,  6  Ohio  St.  641— Willis  v.  JoUiffe,  11 
Rich.  Eq.  481 — Bailey  v.  Poindexter,  14 
Gratt.    193. 


II,  Oumership, 

Effect  of  Removal,  see  infra,  13-16. 

Title  by  Adverse  Possession,  see  Adverse 
Possession,  I.  1. 

Chattel  Mortgage  on,  see  Chattel  Mortgage, 
20,  26,  29,  42. 

Husband's  Right  in  Wife's  Remainder  In- 
terest in,  see  Husband  and  Wife,  74. 

8.  The  right  of  property  in  a  slave  is 
distinctly  and  expressly  affirmed  in  the 
Constitution.  Scott  v.  Sandford,  19  How. 
393,  15:  691 

9.  The  right  of  property  of  the  master  in 
the  slave  was  recognized  in  the  Constitu- 
tion of  the  United  States  and  by  every  de- 
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partment  of  the  government  down  to  the 
Civil  War.  Prigg  v.  Pennsylvania,  16  Pet. 
639,  10:  1060 

Cited  In  Scott  v.  Sandford,  19  How.  547,  15 
L.  ed.  760 — Ensley  v.  United  States,  6  Ct. 
CI.  291 — Ex  parte  McKean,  3  Hugbes,  24 
Fed.  Cas.  No.  8,848— McElvain  ▼.  Mudd,  44 
Ala.  52,  4  Am.  Rep.  106 — Jackson  v.  Phil- 
lips, 14  Allen,  564 — Willis  v.  Jolliffe,  11  Rich. 
Eq.  481 — Henderllte  v.  Thurman,  22  Gratt. 
409,  12  Am.  Rep.  526. 

10-11.  Where  the  purchaser  of  slaves  pro- 1 
vided  the  purchase  money  by  procuring  the 
acceptance  and  discount  of  a  draft  upon 
the  promise  of  sending  funds  at  its  ma- 
turity, which  he  was  unable  to  do,  and  an- 
other party  paid  the  draft  and  agreed  to 
take  the  slaves,  upon  which  arrangement 
the  name  of  the  latter  was  inserted  in  the 
blank  bill  of  sale  whidi  the  other  had  re- 
ceived, the  title  passed  to  the  party  who 
paid  the  draft,  and  the  slaves  were  not  liable 
to  be  taken  in  execution  on  a  judgment 
against  the  other.  Amis  v.  Myers,  16  How. 
492,  14:  1029 

Of  Issue. 

Offspring    Covered    by    Mortgage    on 

Slave,  see  Chattel  Mortgage,  20. 
See   also  infra,   32. 

12.  The  rule  of  partus  aequitur  ventrem 
is  universally  followed,  unless  there  is  some- 
thing in  the  terms  of  the  instrimient  dis- 
posing of  the  mother,  separating  the  issue 
from  her.  Williamson  v.  Daniel,  12  Wheat. 
568,  6:  731 

[Pirate  ▼.  Dalby,  1  Dall.  167  (Sup.  Ct.  Pa.) 

1:84] 
M'Cutchen    v.    Marshall,    8    Pet.    220, 

8:  923 
Fowler  v.  Merrill,  11  How.  375,  13:  736 
Cited  in  Alberty  v.  United  States,  162  U.  S. 
501,  40  L.  ed.  1053,  16  Sup.  Ct.  Rep.  864 — 
Meyer  v.  Cook,  85  Ala.  419,  5  So.  147 — 
Rogers  v.  Highland.  60  Iowa,  506,  58  Am. 
Rep.  230,  29  N.  W.  429— Buckley  v.  Buckley. 
12  Nev.  432— Wade  v.  Gould,  8  Okla.  695.  59 
Pac.  11 — Funk  v.  Paul,  64  Wis.  39,  54  Am. 
Rep.  576,  24  N.  W.  419. 


the  bringing  of  slaves  into  the  state,  the 
property  of  a  master  in  a  slave  was  not 
lost  by  omitting  to  make  the  due  proof  of 
previous  residence  of  the  slave  in  the  United 
States  which  was  directed  by  that  statute; 
the  fact  on  which  his  right  really  depends 
may  be  proved  notwithstanding  this  omis- 
sion.    Scott  V.  Ben,  6  Cranch,  3,       3:  135 

16-17.  If  an  inhabitant  of  Washington 
county  purchase  a  slave  in  Alexandria  coun- 
ty, and  bring  him  into  Washington  county 
for  sale,  the  slave  is  entitled  to  his  free- 
dom. Rhodes  v.  Bell,  2  How.  397,  11:  314 
Cited  in   Scott  v.   Sandford,  19   How.  562,  15 

L.  ed.  760. 


III.  Removal  and  Its  Effects. 

Conflict  of  Laws  as  to,  see  Conflict  of  Laws, 
98. 

Self-Executing  Provisions  as  to,  see  Consti- 
tutional Law,  100,  101. 

Presumption  of  Taking  Oath  by  Slave  Own- 
er, see  Evidence,  761. 

Quest'' en  of  Law  or  Fact  as  to  Intent,  see 
Trial,  260. 

See  also  supra,  3. 

13.  The  oath  of  "one  inclining  to  remove 
into  the  state,''  taken  within  sixty  days 
after  such  removal,  is,  under  Va.  act  Dec. 
17,  1792,  suflicient  to  preserve  his  property 
in  a  slave  who  has  been  in  the  state  for  any 
time  less  than  a  year.  Scott  v.  London,  Z 
Cranch,  324,  2:  455 

Cited  in  Murray  v.  M'Carty,  2  Munf.  401. 

14-15.  Under  a  state  statute  prohibiting 


IV.  Manumission  and  Emancipation. 

Effect  of  Removal  from  State  to  Make  Free, 
see  supra,  16. 

Federal  Question  as  to,  see  Appeal  and  Er- 
ror, 1919,  1920. 

Jurisdictional  Amount  on  Appeal  in  Case 
of  Petition  for  Freedom,  see  Appeal  and 
Error,  624. 

Provision  of  Federal  Constitution  against 
Slavery,  see  Constitutional  Law,  IV. 
h. 

Jurisdiction  of  Courts  over  Manumission, 
see  Courts,  332. 

Presumption  to  Sustain  Manumission,  see 
Evidence,  203. 

Judgments  Establishing  Freedom  as  Evi- 
dence, see  Evidence,  1264. 

Conclusiveness  of  Judgment  of  Manumis- 
sion, see  Judgment,  684. 

Effect  of  Emancipation  on  Partner's  Duty 
to  Account  for,  see  Partnership,  147. 

18.  Slaves  in  the  insurgent  states,  with 
certain  local  exceptions  had  been  declared 
free  by  the  proclamation  of  emancipation; 
and  whatever  questions  might  be  made  as  to 
the  effect  of  that  act,  under  the  Constitu- 
tion, it  was  clear  from  the  beginning  that 
its  practical  operation,  in  connection  with 
legislative  acts  of  like  tendency,  must  be 
complete  enfranchisement.  Texas  v.  White, 
7  Wall.  700.  19:  227 
Cited  in  McEIvain  v.  Mudd,  44  Ala.  71,  4  Am. 

Rep.  106. 

Emancipation  by  state  law. 

19.  [In  the  Pennsylvania  act  of  1780,  § 
10,  freeing  all  unregistered  negroes  and 
mulattoes,  "except  {inter  alia)  the  domestic 
slaves  not  retained  in  this  state  longer  than 
six  months,"  calendar  months  are  intended. 
Com.  V.  Chambre,  (Pa.  Sup.  Ct.)  4  Dall. 
143,  1 :  776] 

20.  [Under  the  Pennsylvania  act  of 
March,  1,  1780,  a  negro  born  before  that 
date,  and  not  registered  as  therein  required, 
could  not  be  held  as  a  servant  until  twenty- 
eight  years  of  age,  but  was  absolutely  free. 
Respublica  v.  Betsey,  (Pa.  Sup.  Ct.)  1  Dall. 
469,  1:227] 
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Manumission  or  emancipation  by  mas- 
ter. 

Power  of  £xecutor  to  Recall  Manumis- 
sion Directed  by  Will,  see  Exec- 
utors and  Administrators,  213. 

By  Implication  from  Devise,  see  Wills, 
63. 

21.  As  between  master  and  slave,  it  will 
require  the  most  explicit  prohibition  by 
law  to  restrain  the  right  of  manumission. 
M'Cutchen  v.  Marshall,  8  Pet.  220,  8:  923 
Cited  in  Atwood  y.  Beck,  21  Ala.  610 — Marsh 

V.  Richardson,  49  Ala.  433-^ack8on  y. 
Phillips.  14  Allen,  564 — Jones  v.  Laney,  2 
Tex.  349 — Moore  v.  Minerva,  17  Tex.  24 — 
EUU  V.  Jenny,  2  Hob.   (Va.)  600. 

22.  Manumission  is  the  giving  of  liberty 
to  one  who  has  been  in  just  servitude,  with* 
the  power  of  acting,  except  as  restrained 
by  law.     Fenwick  v.  Chapman,  9  Pet.  461, 

9:  193 

23.  The  laws  of  Tennessee  authorize  the 
emancipation  of  slaves  by  last  will  and 
testament.  M'Cutchen  v.  Marshall,  8  Pet. 
220,  8:  923 
Cited    in    Trotter    v.    Blocker,    6   Port.    (Ala.) 

298 — Ross  V.  Duncan,  Freem.  Ch.  (Miss.) 
701,   5   How.    (Miss.)    361. 

24.  It  being  admitted  that  a  testator  left 
real  estate  to  an  amount  in  value  more 
than  sullicient  to  pay  his' debts  without  the 
sale  of  slaves  manumitted  by  his  will,  those 
persons  are  free,  notwithstanding  a  defi- 
ciency of  personal  assets.'  Fenwick  v.  Chap- 
man, 9  Pet.  461,  9:  193 

25.  When  a  testator  manumits  his  slaves 
by  will  and  testament,  and  it  clearly  appears 
to  have  been  his  intention  that  the  manu- 
mission shall  take  place  at  all  events,  the 
manifest  intention,  without  express  words, 
will  charge  the  real  estate  for  the  payment 
of  the  debts,  if  there  be  not  personal  assets 
enough  without  the  manumitted  slaves  to 
pay  the  debts  of  the  testator.  Fenwick  v. 
Chapman.  9  Pet.  461,  9:  193 
Cited   in    Thompson    v.    Clarke,    2    Cranch,    C. 

C.  147,  Fed.  Cas.  No.  13,951— Harris  v. 
DoQRlas.  64  111.  473 — Peters  v.  Van  Lear. 
4  CAll.  263— Cornish  v.  Wlllson.  6  GUI,  311— 
Tyson  v.  Shueey,  5  Md.  494 — Clark  v.  Horn- 
thai,  47  Miss.  497. 

26.  By  the  statute  of  Maryland  of  1796, 
chap.  67,  §  13,  manimiission  of  slaves  by 
will  and  testament  may  be  made  to  take 
effect  at  the  death  of  the  testator.  The  tes- 
tator may  devise  or  charge  his  real  estate 
with  the  payment  of  debts,  to  make  the 
manumission  effective,  and  not  in  preju- 
dice of  creditors.  Fenwick  v.  Chapman,  9 
Pet.  461,  9:  193 

27.  The  right  to  freedom  may  be  tried  at 
law  in  a  suit  against  the  executors  of  their 
deceased  owner  at  the  instance  of  slaves 
manumitted  by  his  last  will  and  testament, 
and  the  executor  may,  in  such  suit,  admit 
the  existence  of  a  sufficiency  of  real  assets 
or  real  estate  to  pay  the  debts  of  his  testa- 
tor.    Fenwidc  y.  Chapman,  9  Pet.  461, 

9:  193 


28.  A  bequest  of  freedom  to  a  slave,  in 
Maryland,  stands  on  the  same  footing  as  a 
bequest  over  to  a  third  person,  and  may  be 
made  to  depend  upon  tne  happening  of  a 
contingency.  A  bequest  of  freedom  is  a 
specific  legacy.    Williams  v.  Ash,  1  How.  1, 

11:25 
Cited   in   Devaughn   v.    Heath,    37   Ala.   597 — 
Steuart  v.  Wllllnms,  3  Md.  429— William  y. 
Reynolds,  14  Md.  115. 

29.  [Where  the  price  of  a  slave,  in  a  writ 
de  homine  replegiando,  is  made  the  meas- 
ure of  damages,  it  will,  if  accepted  by  the 
master,  emancipate  the  slave.  Cowperth- 
waite  y.  Jones  (Ct.  Com.  PI.  Phila.)  2  Dall. 
55,  1 :  287J 

30.  The  Maryland  act  requiring  manumis- 
sion cannot  be  construed  to  exclude  the 
manumission  of  mother  and  infant  child, 
where  the  former  is  of  healthy  constitution 
and  able  to  maintain  it.  Wallingsford  v. 
Allen,  10  Pet.  583,  9:  542 

31.  Under  the  Maryland  statute  of  1796, 
a  deed  of  maniunission  of  a  .slave  was  of 
no  validity,  either  in  law  or  equity,  until 
it  was  recorded.  Miller  v.  Herbert,  5  How. 
72,  12:  55 

32.  Where  a  last  will  and  testament  pro- 
vides for  the  manumission  of  slaves  upon 
the  death  of  the  testator's  wife,  to  whom 
they  are  bequeathed  for  her  natural  life, 
they  remain  to  all  intents  and  purposes  ab- 
solute slaves  until  the  contingency  hap- 
pens upon  which  their  freedom  is  to  take  ef- 
fect. Children  born  to  such  slave  mothers 
subsequent  to  the  taking  effect  of  the  will, 
but  prior  to  their  manumission,  are  slaves. 
M'Cutchen  y.  Marshall,  8  Pet.  220,  8:  923 
Cited  in  .lackson  v.  Bob,  18  Arl^  412 — Mayho 

v.  Sears,  25  N.  C.  (3  Ired.  L.)  227. 


F.  Fugitive  Slaves, 

a.  In  Oeneral, 

Police  Power  as  to,  see  Constitutional  Law, 

868,  869. 
See  also  infra,  76. 

33.  Where  the  owner  of  certain  slaves  and 
part  owner  of  a  vessel  hired  them  to  the 
master  at  the  usual  wages,  without  any  spe- 
cial contract  of  hiring,  and  the  slaves  es- 
caped in  a  foreign  port  which  was  one  of 
the  contingent  termini  of  the  voyage, — 
Held,  the  master  was  not  responsible,  al- 
though it  was  doubtful  whether  the  master 
strictly  pursued  his  orders  in  going  to  such 
port.     Beverly  v.  Brooke,  2  AVheat.  100, 

4:  194 
Cited  In  Macon   &  W.   R.    Co.   v.   Holt,   8   Ga. 
162. 

34.  Under  the  Constitution  and  the  fugi- 
tive slave  act  of  1793,  the  fugitive  is  seized 
by  the  claimant  and  taken  before  a  judge  or 
magistrate  within  the  state,  and  on  proof, 
parol  or  written,  that  he  owes  labor  to  the 
claimant,  it  is  made  the  duty  of  the  judge 
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or  magistrate  to  give  the  certificate  au- 
thorizing the  fugitive's  removal  to  the  state 
from  which  he  came.  Prigg  v.  Pennsylvania, 
16  Pet.  539,  10:  1060 

Cited  in   Sim's  Case,  7  Cush.  301. 

35.  Ck)ngre8s  was  authorized  to  enact  the 
fugitive  slave  law  of  February  12,  1793, 
which  provides  for  seizing  or  airresting  fu- 
gitive slaves,  and  taking  them  before  any 
judge  of  the  circuit  or  district  courts  of 
the  United  States  residing  or  being  within 
the  state,  or  before  any  magistrate  of  a 
county,  city,  or  town  corporate,  and,  upon 
proof  that  the  person  so  seized  or  arrested 
doth  owe  service  or  labor  to  the  claimant, 
obtaining  a  certificate  which  shall  be  a 
Bufilcient  warrant  for  removing  the  fugitive 
to  the  state  or  territory  from  which  he  or 
she  fled.    Prigg  v.  Pennsylvania,  16  Pet.  539, 

10:  1060 
Moore  ▼.  Illinois,  14  How.  13,  14:  306 

Cited  In  United  States  y.  Reese,  92  U.  S.  255, 
23  L.  ed.  678 — Buckner  v.  Street,  1  Dill.  254, 
7  Nat.  Bankr.  Reg.  261,  Fed.  Cas.  No.  2.098 
— Drisklll  V.  Parrish,  3  McLean,  635,  Fed. 
Cas.  No.  4,089 — ^United  States  v.  Given,  Fed. 
Cas.  No.  15,210— Re  Roberts,  24  Fed.  133— 
United  States  v.  Morris,  125  Fed.  330 — 
Kurtz  V.  State,  22  Fla.  41,  1  Am.  St.  Rep. 
178 — Henry  v.  Lowell,  16  Barb.  269 — Re 
Briscoe,  61  How.  Pr.  427 — Bz  parte  Langs- 
ton,  9  Ohio  St.  186 — Com.  v.  Clellans,  4 
Clark    (Pa.)    96. 

36.  The  act  of  Congress  approved  Sep- 
tember 15,  1850,  called  the  "fugitive  slave 
law,*'  repealed  by  implication,  §  4  of  the 
act  of  1793,  as  it  covers  every  offense  there- 
in provided  for,  and  prescribes  a  new  pen- 
alty recoverable  by  indictment  instead  of  by 
civil  suit,  and  provides  for  a  new  liability 
in  case  the  slave  is  lost  by  reason  of  as- 
sistance.    Norris  v.  Crocker,  13  How.  429, 

14:  210 

37-8.  The  act  of  1850,  commonly  called 
the  fugitive  slave  law,  is,  in  all  its  pro- 
visions, fully  authorized  by  the  Constitu- 
tion of  the  United  States.  Ableman  v. 
Booth,  21  How.  506,  16:  169 

Cited  In  Civil  Rights  Cases,  109  U.  S.  30,  27 
L.  ed.  846,  3  Sup.  Ct.  Rep.  18 — United  States 
V.  Given,  Fed.  Cas.  No.  16,210 — United  States 
V.  Morris,  125  Fed.  330 — First  Nat.  Bank 
v.  Colby,  46  Ala.  445 — Ex  parte  Langston,  0 
Ohio  St.  186 — Ex  parte  Rodriguez,  39  Tex. 
767. 

b.  Bight  of  Recapture* 

See  also  supra,  35;  infra,  44. 

39.  Under  the  common  law,  the  master 
had  power  to  retake  a  slave  in  the  same 
way  and  upon  the  same  ground  as  he  had  to 
retake  any  chattel  or  his  wife  or  child  if 
he  had  been  wrongfully  deprived  of  them. 
Prigg  V.  Pennsylvania,  16  Pet.  539,  10:  1060 
Cited  In  United  States  v.  Buck,  4  Phila.  173, 

Fed.  Cas.  No.  14,680 — United  States  v.  Buck, 
17  Phila.  Leg.  Int.  181,  4  Phila.  173. 

40.  Negroes  lawfully  held  as  slaves  under 
the  laws  of  Spain,  and  recognized  by  those 
laws  as  property,  capable  of  being  lawfully 


bought  and  sold,  are  merchandise  within  tht 
intent  of  the  treaty  with  Spain,  and  as 
such  ought  to  be  restored  to  the  owners 
rightfully  claiming  them.  United  States 
V.  The  Amistad,  16  Pet.  518,  10:  826 

41.  Under  and  in  virtue  of  the  Constitu- 
tion of  the  United  States,  the  owner  of  a 
slave  is  clothed  with  entire  authority,  in 
every  state  of  the  Union,  to  seize  and  re- 
capture his  slave,  wherever  he  can  do  so 
without  violence  or  a  breach  of  the  peace. 
Prigg  V.  Pennsylvania,  16  Pet.  539,  10:  1060 
Moore  v.  Illinois,  14  How.  13,  14:  306 
Distinffuiehed  in  Moore  v.  Illinois,  14  How.  20, 

14  L.  ed.  309. 

Cited  in  Osborn  v.  Nicholson,  13  Wall.  662.  20 
L.  ed.  695 — Dundas  v.  Bowler,  3  McLean, 
206,  Fed.  Cas.  No.  4,140 — Norris  v.  New- 
ton,  5  McLean,  98,  Fed.  Cas.  No.  10,307 — 
Bells  V.  People,  5  III.  510 — Rodney  v.  Illi- 
nois C.  R.  Co.  19  III.  44 — Re  Metsger,  1 
Barb.  261 — Ex  parte  Langston,  9  Ohio  St 
261 — Com.  V.  Clellans,  4  Clark  (Pa.)  99. 

42.  [Under  the  Pennsylvania  act  of  1780 
for  the  gradual  abolition  of  slavery,  it  was 
not  an  offense  to  seize  and  carry  away  a 
slave  to  restore  him  to  his  master.  Respub- 
lica  v.  Richards,  (Sup.  Ct.  Pa.)  2  Dall.  224, 

1:358] 

43.  Claims  within  the  constitutional  pro- 
vision for  the  delivery  of  a  fugitive  slave 
on  "claim"  of  the  party  to  whom  the  service 
may  be  due  means,  in  a  just  juridical  sense, 
a  demand  of  some  matter  as  of  right,  made 
by  one  person  upon  another,  to  do,  or  to 
forbear  to  do,  some  act  or  thing  as  a  matter 
of  duty.  Prigg  v.  Pennsylvania,  16  Pet. 
539,  10:  1060 
Cited  in  Jones  v.  United  States,  85  Fed.  565 

— Douglas  V.  Beasley,  40  Ala.  147 — Fret- 
well  V.  McLemore,  52  Ala.  140— United 
States  V.  Spauldlng,  3  Dak.  93,  13  N.  W. 
357 — Murdock  Parlor  Grate  Co.  v.  Com.  193 
Mass.  30,  8  L.R.A.  401,  24  N.  B.  854 — Cos- 
ter V.  Albany,  43  N.  Y.  413 — Cornell  v. 
Travelers'  Ins.  Co.  175  N.  Y.  252,  67  N.  B. 
578 — ^Vulcan  Iron  Works  v.  Edwards.  27  Or. 
568,  36  Pac.  22 — Northwestern  &  P.  Hypo- 
theek  Bank  v.  State,  18  Wash.  76,  42  Ii.B.A. 
88,  50  Pac.  586 — Kelley  v.  Madison,  43  Wis. 
644. 

o.  Harboring  and  Concealing, 

Jurisdiction  of  Offense  of  Abetting  Escape 
of  Fugitive  Slave,  see  Habeas  Corpus, 
98. 

Pleading  in  Action  for,  see  Pleading,  II.  j. 

Sufficiency  of  Allegations  in  Action  for,  see 
Pleading,  654-558. 

44.  The  Federal  Constitution  was  not  vio- 
lated by  the  provision  of  the  act  of  Con- 
gress of  February  12,  1793,  for  the  recapture 
of  fugitives  from  labor,  and  for  penalizing 
the  harboring  or  concealing  of  such  persons 
after  knowledge  of  their  character.  Jones  v. 
Van  Zandt,  5  How.  215,  12:  122 
Cited  in  United  States  v.  Buck,  4  Phila.  17S, 

Fed.  Cas.  No.  14,680 — Graves  v.  State* 
Smith  (Ind.)  261 — Graves  v.  Stat<».  1  lod. 
372 — Sim's  Case,  7  Cush.  308 — llenrj  v. 
Ix>well,  16  Barb.  269 — Ex  parte  Bushnell,  9 
Ohio    St.    186 — United    States    v.    Buck.    4 
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Pblla.  173,  17  Phila.  Leg.  Int.  181>-Be 
Booth,  3  Wts.  62. 

46.  The  ordinance  of  1787,  prohibiting 
the  oustence  of  Blavenr  in  the  Northwest 
territory,  cannot  be  relied  upon  to  invali- 
date the  provisions  of  Congress  of  February 
12,  1793,  for  the  recapture  of  fugitives  from 
labor,  and  for  penalizing  the  luirboring  or 
conceding  of  such  persons  after  knowledge 
of  their  character.  Jones  v.  Van  Zandt, 
5  How.  215,  12:  122 

46.  The  notice  that  a  person  harbored  or 
concealed  was  a  fugitive  from  labor,  which 
is  required  by  the  act  of  Februaxy  12,  1793, 
f  4,  in  order  that  the  penalty  prescribed 
by  that  section  for  such  harboring  or  con- 
cealing may  attach,  need  not  be  in  writing 
nor  by  publication  in  a  newspaper,  nor  need 
it  be  accompanied  by  any  claim;  and  it  may 
ev«n  be  gained  from  the  fugitive  himself, — 
especially  where  the  concealment  and  har- 
boring were  not  after  the  escape  was  over, 
but  during  its  progress.  Jones  v.  Van 
Zandt,  5  How.  215,  12:  122 
Cited   In   Van   Metre  v.   Mitchell,   2   Wall.   Jr. 

317,  Fed.  Cas.  No.  16,865 — Van  Metre  v. 
Mitchell,  4  Clark  (Pa.)  119— Oliver  v.  Kaiiff- 
man,   5   Clark    (Pa.)    219. 

47.  Any  overt  act  so  marked  in  its  char- 
acter as  would  show  an  intention  to  elude 
the  vigilance  of  a  master  or  his  agent,  and 
which  is  calculated  to  attain  such  an  ob- 
ject, is  the  harboring  of  a  fugitive,  within 
the  meaning  of  the  act  of  February  12, 
1793,  penalizing  the  harboring  or  concealing 
of  fugitives  from  labor.    Jones  v.  Van  Zandt, 

5  How.  215,  ^  12:  122 

48.  Harboring  or  concealing  a  fugitive 
from  labor,  within  the  meaning  of  the  act 
of  February  12,  1793,  may  consist  in  assist- 
ance to  escape  by  transportation  for  a  dis- 
tance in  a  covered  wagon  at  night.  Jones 
V.  Van  Zandt,  5  How.  215,  12:  122 
Cited  in  Robinson  v.  Rowland.  26  Hun,  502 — 

Van  Metre  v.  Mitchell,   4  Clark   (Pa.)    119. 

49-M.  The  subsequent  recovery  of  a  slave 
by  his  master  does  not  affect  the  liability, 
under  the  act  of  February  12,  1793,  of  one 
who  harbored  or  concealed  the  slave  in  vio- 
lation of  that  statute.    Jones  ▼•  Van  Zandt, 

6  How.  215,  12:  122 


FJ.    Slave  Trade, 


a.  In  e^eneral. 


Sufficiency  of  Libel  or  Information  for  Car- 
rying on,   see   Admiralty,   4 69-47 Oa. 

Effect  of  Appearance  in  Proceedings,  see 
Appearance,  33. 

Payment  of  Costs  as  Condition  of  Delivery 
of  Recaptured  Africans,  see  Costs,  91. 

Applicability  of  Doctrine  of  Principal  and 
Accessory  to  Prosecution  for  Engaging 
in,  see  Criminal  Law,  57. 

Heelarations  of  Master  as  Evidence  against 
Owner,  see  Evidence,  1975. 


Declarations  and  Acts  of  Co-conspirator  as 
Evidence,  see  Evidence,  1998. 

Evidence  that  Agents  Acted  with  Owner's 
Authority,  see  Evidence,  2226. 

Sufficiency  of  Circumstantial  Evidence  to 
Show  Vessel  Fitted  Out  for  Slave  Trade, 
see  Evidence,  2579. 

Indictment  for  Fitting  Out  Vessel  for,  see 
Indictment,  etc.,  157-159. 

Slave  Trade  as  Piracy,  see  Piracy,  16, 

Whether  Vessel  is  Fitted  Out  for  as  Ques- 
tion of  Fact,  see  Trial,  241. 

See  also  supra,  3. 

51.  The  African  slave  trade  is  contrary  to 
the  law  of  nature,  but  is  not  prohibited  by 
the  positive  law  of  nations.  The  Antelope, 
10  Wheat.  66,  6:  268 
Cited  in  Osborn  v.  Nicholson,  1  Dill.  224,  Fed. 

Cas.  No.  10,595--Jackson  v.  Phillips,  14  Al- 
len, 564 — Com.  V.  Aves,  18  Pick.  211 — 
Anderson  v.  Poindexter,  6  Ohio  St.  718-^ 
Willis  V.  Jolliffe,  11  Rich.  Bq.  462. 

52.  Although  prohibited  by  some  nations, 
the  slave  trade  may  still  be  carried  on  by 
subjects  of  such  nations  as  have  not  pro- 
hibited it.     The  Antelope,  10  Wheat.  66, 

6:  CSS 
Cited  in  Neal  v.  Farmer,  9  Ga.  669. 

53.  In  the  Constitution,  art.  1,  §  9, 
"migration"  refers  to  free  persons  of  the 
African  race;  "importation"  to  slaves.  New 
York  V.  Compagnie  Gen^ral^  Transatlan- 
tique,  107  U.  S.  59,  2  Sup.  Ct.  Rep.  87, 

27:  383 

54.  An  indictment  imder  the  act  of  Con- 
gress of  1800  will  lie  against  any  citizen  of 
the  United  States  who  shall  voluntarily 
serve  on  board  a  vessel  of  the  United  States, 
on  a  voyage  commenced  with  the  intent  that 
the  vessel  should  be  employed  and  made 
use  of  in  the  transporting  or  carrying  of 
slaves  from  one  foreign  country  or  place 
to  another,  even  if  no  slaves  had  been  trans- 
ported on  such  vessel,  or  received  on  board 
of  her.  United  States  v.  Morris,  14  Pet. 
464,  10:  543 
Cited  in  The  Mary  Ann.  Abb.  Adm.  271,  Fed. 

Cas.  No.  9,194 — The  Porpoise,  2  Curt.  C. 
C.  312,  Fed.  Cas.  No.  11,284— United  States 
V.  The  Catharine,  2  Paine,  741,  Fed.  Cas. 
No.  14.755 — United  States  v.  Greathoiise.  4 
Sawy.  485,  Fed.  Cas.  No.  15,254 — Laws 
Against  the  Slave  Trade,  3  Phlla.  529.  Fed 
Cas.  No.  18.269a — Crosby  v.  Hawthorne,  25 
Ala.  225 — Law  Against  the  Slave  Trade, 
16  Phila.  Leg.  Int.  380,  8  Phila.  629. 

55.  In  order  to  constitute  the  offense  of 
"voluntarily"  serving  on  board  a  vessel  en- 
gaged in  the  slave  trade,  within  the  mean- 
ing of  the  act  of  May  10,  1800,  the  party 
must  have  knowledge  of  the  business  in 
in  which  she  is  employed.  United  States  v. 
Morris,  14  Pet.  464,  10:  543 
Cited   in    Ritchie    v.    People,    155    111.    103,    20 

L.R.A.  82.  46  Am.  St.  Rep.  315,  40  N.  E. 
454 — McCunney  v.  New  York,  40  App.  Dlv. 
484,  58  N.  Y.  Supp.  138. 

56.  The  prohibition  in  the  act  of  February 
28.  1803,  against  the  importation  of  cer- 
tain persons  into  any  state  whose  laws  for- 
bid such  importation  could  not  be  enforced 
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in  the  territoij  of  Orleans,  whose  legislature 
had  made  no  similar  provision.  The  Amiable 
Lucy  V.  United  States,  6  Cranch,  330, 

3:239 

57.  Acts  of  Congress  as  to  the  slave  trade 
cannot  be  properly  applied  to  persons  of  color 
who  were  domiciled  in  the  United  States, 
and  brought  back  to  their  place  of  residence 
after  temporary  absence.  United  States  v. 
The  Garonne,  11  Pet.  73,  9:  637 
Cited  In  United  States  v.  The  Ohio,  Newberry, 

Adm.  411,  Fed.  Cas.  No.  15.914 — Re  Charge, 
3  Phlla.  530,  Fed.  Cas.  No.  18,269a — Re 
Perkins,  2  Cal.  446 — ^Laws  Against  the  Slave 
Trade,  3  Phlla.  530,  16  Phila.  Leg.  Int.  389. 

58.  The  right  of  a  slave  owner  to  return 
a  slave  to  her  residence,  with  the  intention 
of  continuing  the  servitude  after  a  sojourn 
in  a  country  where  slavery  is  prohibited, 
is  not  impaired  by  the  Federal  statute  of 
April  20,  1818,  prohibiting  the  importation 
of  slaves.  United  States  v.  The  Garonne, 
11  Pet.  73,  9:  637 
Distinguished  in   Littlejohn   v.   Wilcox,    2    La. 

AnD.  621. 

Cited  in  Lejeane  v.  Barrow,  11  La.  502. 

59.  The  prohibition  in  the  slave  trade 
acts  extends  as  well  to  the  carrying  of  slaves 
as  freight  as  to  transporting  them  as  prop- 
erty  of  citizens  of  this  country,  and  to  car- 
rying them  from  one  port  to  another  of  the 
same  foreign  country,  or  from  one  foreign 
country  to  another.  The  Merino,  9  Wheat. 
391,  6:  118 
Cited  in   United    States  ▼.   Battlste,   2   Sumn. 

245,  Fed.  Cas.  No.  14.545 — I^aws  Against 
the  Slave  Trade,  3  Phila.  530,  Fed.  Cas. 
No.  18,269a — Laws  Against  the  Slave  Trade, 
3   Phlla.   530,   16  Leg.   Int.   389. 

60.  The  acts  prohibiting  citizens  of  the 
United  States  from  being  concerned  in  the 
transportation  of  slaves  from  one  foreign 
country  to  another  forbid  the  removal  of 
slaves  from  one  slave-holding  country  to  an- 
other, as  well  as  the  bringing  into  bondage 
of  those  who  were  free  in  their  own  country. 
The  Merino,  9  Wheat,  391,  6:  118 

61.  The  owner  of  slaves  transported  in 
violation  of  the  law  cannot  claim  them  in 
a  United  States  court,  although  they  may 
be  held  in  servitude  according  to  the  laws 
of  his  own  country.  The  Merino,  9  W'heat. 
391,  6:  118 

62.  The  treaty  of  1795  with  Spain,  provid- 
ing for  the  restoration  of  property  rescued 
from  pirates  or  robbers,  which  is  continued 
in  force  by  the  treaty  of  1819,  never  could 
have  been  intended  to  take  away  the  equal 
rights  of  all  foreigners  who  should  assert 
their  claims  to  equal  justice  before  the 
courts  of  the  United  States;  or  to  deprive 
such  foreigners  of  the  protection  given  to 
them  by  other  treaties,  or  by  the  general 
law  of  nations.  It  does  not  require  us  to 
sustain  a  claim  of  Spanish  subjects  to  free 
negroes  who  have  been  imlawfully  kid- 
napped. United  States  v.  The  Amistad,  15 
Pet.  518,  10:  826 

63.  The  Mississippi  Constitution  of  1833 
did  not  per  se  prohibit  the  introduction  of 


slaves  for  merchandise  and  sale.  A  ttatute 
was  necessary  to  give  effect  to  the  prohibi- 
tion intended ;  and  contracts  made  before  the 
passage  of  the  act  of  May  13,  1837,  for  the 
purchase  and  sale  of  such  slaves,  were  valid. 
Hardeman  v.  Harris,  7  How.  726,  12:  889 
Sims  V.  Hundley,  6  How.  1,  12:  319 

Truly  V.  Wanzer,  5  How.  141,  12:  8a 

Rowan  v.  Runnels,  5  How.  134,  12:  85 

Harris  v.  Runnels,  12  How.  79,  13:  901 

Distitiffuished  in  Jessup  v.  Carnegie,  80  N.  Y. 
448,  36  Am.  Rep.  643— Hibbits  v.  Jack,  97 
Ind.  577,  49  Am.  Rep.  478— Harris  v.  Wall, 
7  How.  706,  12  L.  ed.  880— State  ex  rel. 
Atty.  Gen.  v.  Buckley,  54  Ala.  616 — Moore 
V.  Clopton,  22  Ark.  128 — State,  North  Ward 
Nat.  Bank,  Prosecutors,  v.  Newark.  39  N 
J.  L.  388 — People  ex  rel.  Dubois  v.  Ulster 
County,  3  Barb.  335 — People  ex  rel.  Olm 
sted  V.  Westchester  County,  12  Barb.  435 — 
Ex  parte  Wells  County  Boad,  7  Ohio  St.  21. 


Editorial   notes. 

African  slave  trade. 
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h.  Seizure,  ForfeUure,  and  Condemna- 
tion. 

Admiralty    Jurisdiction   Over,    see    Admir 
alty,  23,  44,  293. 

Libel  for,  see  Admiralty,  469,  470. 

Sufficiency  of  Proof  of  Necessity  or  Distress 
to  Excuse  Violation  of  Law,  see  Evi- 
dence, 2594. 

Restoration  of  Africans  Recaptured  from 
Belligerents  or  Pirates,  see  Prize  and 
Capture,  264. 

Payment  of  Seamen's  Wages  Out  of  Proceeds 
of  Forfeited  Vessel,  see  Seamen,  15. 

See  also  Prize  and  Capture,  241. 

64.  Under  the  slave  trade  act  it  is  not 
necessary,  in  order  to  incur  the  forfeiture, 
that  the  vessel  should  be  completely  fitted 
and  ready  for  sea.  The  Emily,  9  Wheat. 
381,      .  6:  116 

65.  It  is  not  necessary,  in  order  to  incur 
a  forfeiture  under  the  slave  trade  act  of 
1794,  that  the  vessel  should  be  completely 
equipped  for  slave  trade  purposes.  It  is 
sufficient  if  any  preparations  are  made  for 
that  unlawful  purpose.  The  Plattsburj^h. 
10  Wheat.  133,  6:  284 
Cited  in  United  States  v.  Gooding,  12  Wheat. 

473,  6  L.  ed.  697. 

66.  Under  the  slave  trade  act,  as  soon  as 
the  preparations  have  proceeded  so  far  as 
clearly  to  manifest  the  intention  of  the  ves- 
sel, the  right  of  seizure  attaches.  The  Km- 
ily,  9  Wheat.  381,  6:  118 
Cited  In  The  St.  Jago  de  Cuba,  9  Wheat.  413, 

6  L.  ed.  123— The  Plattsburifh,  10  Whrat. 
141.  6  L.  ed.  286 — United  States  v.  Goodinj;. 
12  Wheat.  473,  6  L.  ed.  697— The  Slavers 
(Coulllard  v.  United  States)  2  Wall.  371.  17 
L.  ed.  907 — The  Slavers  (Morris  v.  United 
States)  2  Wall.  380.  17  L.  ed.  010 — Conflsca- 
tion  Cases  (United  States  v.  Clarke)  20  W>»n. 
105,  22  L.  ed.  322— The  Wanderer,  1  Sprafsue. 
519,  Fed.  Cas.  No.  17,130— United  Staea 
V.  15  Barrels  of  Distilled  Spirits,  51  Fed.  421 
— Ex  parte  Jolco,  88  Ala.  133,  7  So.  3. 

67.  Under  the  slave  trade  act,  it  is  suffi- 
cient if  the  vessel  is  actually  fitted  out  with 
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the  intent  to  be  employed  in  the  illegal 
voj'age,  however  innocent  the  equipment 
mav  be.  United  States  v.  Gooding,  12 
Wheat.  460,  6:  693 

iited  Id  The  Slavers  (Morris  y.  United  States) 
2  Wall.  380.   17   L.  cd.   910 — The   Wanderer. 

1  Sprajfiie,  519.  Fed.  Cus.  No.  17,130 — United 
States  V.  The  Mary  N.  Hogao,  18  Fed.  538. 

€8.  It  is  not  essential,  to  constitute  a 
fitting-out,  that  every  equipment  necessary 
for  a  slave  voj'age,  or  any  equipment  for 
such  a  voyage,  should  be  taken  on  board, 
nor  that  the  owner  be  personally  present  at 
the  fit  ting- out.  United  States  v.  Gooding, 
12  Wheat.  460,  6:  693 

69.  Positive  proof  that  a  vessel  is  fitted 
out  to  engage  in  the  slave  trade  is  not 
generally  to  be  expected,  and  the  law  allows 
a  resnrt  to  circumstances  as  a  means  of  as- 
certaining the  truth.  Circumstances  alto- 
g?ther  inconclusive  if  separately  considered 
may,  by  their  number  and  joint  operation, 
especially  when  corroborated  by  moral  co- 
incidences, be  sufficient  to  constitute  conclu- 
sive proof.  Coggeshall  v.  United  States 
(The  Slavers)  2  Wall.  383,  17:911 
Morris    v.   United   States    (The   Slavers)    2 

Wall.  375,  17:  909 

70.  Where  the  evidence  bears  upon  it 
strong  indications  of  the  guilty  purpose  to 
employ  a  vessel  in  the  slave  trade,  it  re- 
quires clear  explanation  to  repel  the  con- 
clusion that  such  was  her  destined  employ- 
ment, and  where  there  is  no  such  explan- 
ation, the  vessel  and  cargo  are  rightly  con- 
demned. The  Kate  v.  United  States  (The 
Slavers)  2  Wall.  350.  17:  878 
Cited     In     Four    Packages    v.     United     States 

(Seltr.  V.  T'nlted  States)  97  U.  S.  412,  24 
L.  ed.  1032 — The  Meteor,  Fed.  Cas.  No. 
9.498 — T'nited  States  v.  Quantity  of  To- 
bacco. 6  Ben.  89,  Fed.  Cas.  No.  16,106 — 
United  States  v.  The  Mary  N.  Hogan,  18 
Fed.  534. 

71.  A  vessel  engaged  in  the  slave  trade, 
even  if  prohibited  by  the  laws  of  the  country 
to  which  it  belongs,  cannot,  for  that  cause 
alone,  be  seized  on  the  high  seas  and  brought 
in  for  adjudication,  in  time  of  peace,  in 
the  courts  of  another  country.  If  the  laws 
of  the  other  country  be  violated,  or  the  pro- 
ceedings be  authorized  by  treaty,  the  act  of 
capture  is  not,  in  that  case,  unlawful.  The 
Antelope,  10  Wheat.  66.  6:  268 
Cited  in  Dole  v.  New  England  Miit.  M.  Ins.  Co. 

2  Cllflr.  410.  Fed.  Cas.  No.  .S.OGfi— The  Tilton, 
5  Mason,  471.  Fed.  Cas.  No.  14.0.J4. 

72.  The  owner  of  slaves  held  in  servitude 
according  to  the  laws  of  his  own  country, 
transported  contrary  to  the  provisions  of 
the  act  of  May  10,  1800,  chap.  205,  may 
claim  them  in  a  court  of  the  Ignited  States 
if,  at  the  time  of  the  capture  by  a  commis- 
sioned vessel,  the  offending  ship  was  in  pos- 
session of  a  noncommissioned  captor  who 
seized  for  the  same  offense,  §  4  of  the  act 
of  May  10,  1800,  which  alone  bears  upon 
this  subject,  being  restricted  to  seizures  by 
commissioned  vessels.  The  Merino,  9  Wheat. 

6:  118 


391. 


U.  S.  Dig.— 330 


73.  I'nder  the  act  of  March,  1819,  pro- 
hibiting the  slave  trade,  which  was  in  force 
at  the  time  of  final  decision  on  appeal,  the 
state  of  Louisiana  had  no  claim  to  the  pro- 
ceeds of  the  sale  of  negroes  found  on  board 
a  captured  vessel ;  but  the  proceeds,  in  ac- 
cordance with  that  act,  must  be  delivered  to 
the  order  of  the  President.  United  States 
v.  Preston,  3  Pet.  57,  7:  601 
Cited  in  Isabella  v.  Pocot,  2  La.  Ann.  302. 

74.  Under  the  slave  trade  act  of  1794, 
chap.  11,  the  forfeiture  attaches  where  the 
original  voyage  is  commenced  in  the  United 
States,  whether  the  vessel  belongs  to  citizens 
or  foreigners,  and  whether  the  act  is  done 
8U0  jure,  or  by  an  agent  for  the  benefit  of 
another  j)erson  who  is  not  a  citizen  or  resi- 
dent of  the  United  States.  The  Plattsburgh, 
10  Wheat.  133,  6:  284 
Cited  in  The  Slavers  (Morris  v.  United  States) 

2  Wall.  380,  17  L.  ed.  910— The  Wanderer.  1 
Sprague,  519,  Fed.  Cas.  No.  17,139 — Charge 
of  Grand  Jury,  3  Phlla.  527,  Fed.  Cas.  No. 
18,269a. 

75.  The  cargo  must  share  the  fate  of  a 
vessel  forfeited  for  an  infraction  of  the  laws 
prohibiting  the  African  slave  trade,  where 
it  is  intimately  connected  with  the  prohibit- 
ed voyage.  The  St.  Jago  de  Cuba,  9  Wheat. 
409,  6:  122 
Cited  in  The  J.  F.   Spencer.  5  Ben.  153.  Fed. 

Cas.  No.  7,316 — The  Young  Mechanic,  2  Curt. 
C.  C.  410,  Fed.  Cas.   No.   18,180. 

76.  Africans  recaptured  from  a  belligerent 
privateer,  or  from  a  pirate,  and  brought 
into  ports  of  the  United  States  under  a 
reasonable  suspicion  that  a  violation  of  the 
slave  trade  acts  was  intended,  are  not  to  be 
restored  without  full  proof  of  the  proprie- 
tary interest.    The  Antelope,  11  Wheat.  413, 

6:  508 

77.  The  ransom  of  a  vessel  from  the  cap- 
tors cannot  affect  the  right  of  the  United 
States  to  a  forfeiture  for  an  importation  of 
slaves  into  the  United  States,  in  violation  of 
the  act  of  March  3,  1807,  which  had  at- 
tached before  any  ransom  took  place.  The 
Josefa  Segunda,  5  Wheat.  338,  5:  104 
Cited  In  Tlie  Josefa  Segunda,  10  Wheat.  310,  G 

L.  ed.  331 — Merritt  v.  One  Package  of  Mer- 
chandise. 30  Fed.  197 — Coweta  Falls  Mfj;. 
Co.  v.  Kogers,  19  Ga.  421,  05  Am.   Dec.  602. 

78.  Only  the  commanding  officer  of  such 
an  armed  ves.sel  or  revenue  cutter  as  is  en- 
titled to  share  in  the  distribution  of  the 
proceeds  of  a  vessel  si'ized  for  a  violation  of 
the  slave  trade  act  of  March  2,  ISOT.  can 
share  in  the  proceeds  of  the  sale  of  the  im- 
ported negroes,  under  a  Louisiana  statute 
passed  to  carry  into  effect  the  slave  trade 
act,  directing  such  sale  and  distribution  of 
the  proceeds  by  moieties,  first  to  the  com- 
mander, and  the  second  moiety  to  the  chari- 
table' lKis})ital  of  New  Orleans.  The  Josffa 
Segunda,  10  Wheat.  312,  6:  323 
nted  In   l''merson  v.   Hall,  14  Ja.  3 — Tracy  v. 

Corse,  40  How.  Pr.  340 — l^ws  against  the 
Share   Trade,    3    Phlla.    529. 

79.  The  entire  proceeds  of  a  vessel  seized 
under  the  slave  trade  act  of  1807,  §  7,  for 
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a  violation  of  that  act,  are  forfeited  to  the 
use  of  the  United  States  unless  the  seizure 
was  made  by  public  armed  vessels  or  revenue 
cutters,  when  distribution  in  the  same  man- 
ner as  in  cases  of  prize  is  to  be  made.  The 
Josef  a  Segunda,  10  Wheat.  312,  6:  329 

Abandonment  of  selznre. 

80.  A  captor's  right  to  the  moiety  of  the 
proceeds  of  sale  of  negroes  brought  in  by  a 
^lave  trader  is  lost  if  the  seizure  be  volun- 
tarily abandoned.  The  Josefa  Segunda,  10 
Wheat.  312,  6:  329 


-•-•• 


SIiAV£  TRADE. 


See  Slaves,  VI. 


SliEEPING  CARS. 

Conductor  and  Porter  aa  Servants  of  Kail- 
road,  see  Carriers,  23. 
Liability  of  Proprietor  for  Assault  by  Por- 
ter, see  Carriers,  26. 
Licensing  or  Taxing  Sleeping  and   Palace 

Car  Companies  as  Affecting  Commerce, 

see  Commerce,  III.  d.  8. 
Regulation  of  Sleeping  Car  Companies  as 

Affecting  Commerce,  see  Commerce,  III. 

n. 
Monopolistic  Agreement  for  Furnishing  of, 

to  Railroad  Company,  see  Monopoly  and 

Combinations,  33. 

Editorial  note. 

[Duty  of  company,  as  to  baggage  or  per- 
sonal effects  of  passenger.  9  L.ILA.(N.S.) 
407.1 


#•» 


SlilP. 

Collision  with  Vessel  Leaving,  see  Collision, 
207-216. 


SMAIiliPOX. 

Relative  Power  of  Legislature  and  Courts  in 
Suppression  of,  see  Courts,  183. 

Judicial  Notice  of  Efficacy  of  Vaccination, 
see  Evidence,  113. 


SMALLPOX  HOSPITAL. 

Use  of  Leased  Premises  for,  see  Landlord 
and  Tenant,  34. 


SMART  MONET. 


See  Damages,  IV. 


SMELTERS. 

Regulating  Hours  of  Labor  in,  see  Constita- 
tional  Law,  891. 


-•-•• 


SMOKE. 

As  Nuisance,  see  Nuisances,  4. 


SMOKING. 

Allowance  of,  on  Insured  Premises,  see  In- 
surance, 232. 


SBfUGGLING. 

Action  of  Debt  to  Recover  Penalty  for,  see 

Debt,  17. 
Indictment  for,  see  Indictment,  etc,  II.  e,  3, 

9- 

Peremptory  Challenge  to  Jurors  on  Trial 
for,  see  Jury,  130. 

Forfeiture  of  Right  of  Salvage  by,  see  Sal- 
vage, 41. 

In  General,  see  Duties,    XIL 


SNOW. 

Duty  to  Remove  from  Street,  see  HighwaySr 
61. 


SNOW  SLIDE. 

Landlord's  Liability  for  Injury  to  Tenant 
by,  see  Landlord  and  Tenant,  43. 


SNUFF. 

Federal  Taxation  of,  see  Internal  Revenue, 
171. 


SODA. 

Duties  on  Bichromate  of  Soda,  see  Duties 
134. 

SOIL. 

Lateral  Support  of,  see  Lateral  Support* 

SOLDIERS. 

Bounty  to,  see  Bounties,  2-4. 

Preference  of,  see  Civil  Service,  1. 

Land  Warrants  and  Grants  as  Bounties*  S8t 

Public  Lands,  I.  c,  9. 
Pensions  to,  see  Pensions. 


SOLDIERS  HOME— SPECIAL  BAIL, 
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SOLDIER'S  HOME. 

Devise  to,  as  Charity,  see  Charities.  23. 
Surrender  of  Pension  as  Condition  of  Right 

to  Enter,  see  Pensions,  12. 
Subjection    of,    to    State    Regulations,    see 

States,  91. 
Right  of  Officer  to  Extra  Pay,  see  United 

States,  109. 

A  building  committee  of  the  branch 
asylum  for  disabled  soldiers  in  Milwaukee 
had  po  authority  to  contract  with  an  officer 
of  the  institution  in  contravention  of  its 
by-laws,  that  he  should  receive  compensation 
or  pecuniary  advantages,  beyond  his  salary, 
for  services.  Yates  v.  National  Home  for 
Disabled  Volunteer  Soldiers,  103  U.  S.  674, 

26:462 


SOLE  STOCKHOLDER. 

State    as,    see    Constitutional    Law,  1175, 

1440-1446;  States,  220,  221. 
Liability  of,  see  Corporations,  656. 


SOLICITOR  OF  THE  TREASURT. 

Conducting  Suit  under  National  Bank  Act 
under  Direction  of,  see  Banks,  373. 

Control  over  Award  by,  see  Mandamus,  128, 
129. 


SOLITART  CONFINEMENT. 

Of  Person  Awaiting  Execution,  see  Consti^ 
tutional  Law,  820. 

Bm  Post  Facto  Law  Imposing,  see  Constitu- 
tional Law,  986-989. 


SONORA. 

Land  Grants  in,  see  Private  Land  Claims. 


SOVEREIGNTY. 

Right  to  Regulate  Immigration  and  Depor- 
tation, as  Element  of,  see  Aliens,  VI. 

Eminent  Domain  as  Incident  of,  see  Emi- 
nent Domain,  5-9. 

Of  States  Generally,  see  States,  II.  a. 


-•-•• 


SPAIN. 

International  Claims,  see  Claims,  II. 

Cession  of  Territory  by  Treaty  with,  see  In- 
ternational Law,  68. 

Rights  Acquired  by  United  States  under 
Treaty  with,  see  International  Law, 
77, 

Spanish  Treaty  as  Passing  to  United  States 
Vacant  Public  Lands  in  Louisiana,  see 
Public  Lands,  3. 

Construction  of  Treaties,  see  Treaties,  55, 
57-59,  63,  66. 

Spinning  of  War  With,  see  War,  4. 


-•-♦- 


SPANISH  CONCESSION. 

Sufficiency   of,   to   Support  Ejectment^   see 
Ejectment,  45. 


SPANISH  GOVERNBIENT. 

Authority  to  Make  Grants  in  Florida  and 
Louisiana,  see  Private  Land  Claims, 
44-47. 


SPANISH  GRANTS. 

In  General,  see  Private  Land  Claims. 
Title  Acquired  by  Confirmation  of,  Inuring 

to    Prior    Grantee,    see    Private    Land 

Claims,  596-606. 


SPANISH  TRIBUNAL. 

Conclusiveness  of  Decision  of,  see  Judgment, 
354-358. 


SOUTH  CAROLINA. 

Validity  of  Revenue  Bond  Scrip,  see  Scrip. 


SOVEREIGN. 

Recognition  of,  as  Political  Question,  see 
Courts,  81-87. 

Jurisdiction  over  Private  Property  of  For- 
eign Sovereign,  see  International  Law, 
30. 

Privilege  from  Arrest,  see  Writ  and  Process, 
96. 


SPECIAL  ADMINISTRATOR. 

Duty  of  Accounting  to  Successors,  see  Ex- 
ecutors  and  A£ninistrators,  195. 


SPECIAL  BAIL. 

Discharge  of  Appearance  Bail  by  Entrance 
of,  see  Bail  and  Recognizance,  9. 

Defense  in  Action  on  Recognizance  of,  see 
Bail  and  Recognizance,  13. 
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SPECIAIi  CONTRACT. 

Assumpsit  on,  see  Assumpsit,  4,  5. 


SPECIAL  DEPOSIT. 

In  Bank,  see  Banks,  100-110. 


SPECIAL  EXAMINER. 

Conclusiveness   of   Finding  by,   see   Appeal 
and  Error,  4928. 


SPECIAL  INTERROGATORIES. 

See  Trial,  X. 


SPECIAL  JURISDICTION. 


See  Courts. 


SPECIAL  JURY. 


See  Jury,  III. 


SPECIAL  LEGISLATION. 


See  Statutes,  I.  f. 


SPECIAL  MASTER. 


In  Bankruptcy,  see  Bankruptcy,  98. 


SPECIAL  PARTNERSHIP. 


See  Partnership,  VIII. 


SPECIAL  PRIVILEGES. 

Impairment  of  Contract  Obligations  as  to, 

see  Constitutional  I^w,  1387,  1393. 
Franchise  as,  see  Franchise. 
See  also  Exclusive  Privileges. 


SPECIAL  TERM. 


See  Courts,  310. 


SPECIALTY. 

Insurance  Policy  with  Corporate  Seal  At 
tached,  see  Corporations,  394. 

By  District  of  Columbia,  see  District  of  Co- 
lumbia, 49. 

Presumption  of  Payment,  see  Evidence, 
818a. 

Interest  Coupons  as,  see  Limitation  of  Ac- 
tions, 279. 

Sufficiency  of  Plea  in  Action  on,  see  Plead- 
ing, III.  h,  6. 

The  act  of  Kentucky  of  February  4,  1812, 
providing  *^that  all  writings  stipulating  lor 
the  payment  of  money,  .  .  .  executed 
without  a  seal,  .  .  .  shall  be  placed 
upon  the  same  footing  with  sealed  writings 
containing  the  like  stipulations,  .  .  . 
to  all  intents  and  purposes  having  the  same 
force  and  effect,  and  upon  which  the  same 
species  of  action  may  be  founded,  as  if 
sealed,*'  does  not  in  terms  declare  that  such 
writings  shall  be  deemed  specialties,  nor 
that  they  shall  be  deemed  sealed  instru- 
ments. Bank  of  United  States  v.  Donnally, 
8  Pet  361,  8:  974 


SPECIAL  VERDICT. 

Requisites  of  Record  as  to,  see  Appeal  and 

Error,  V.   p. 
Certifiableness    of    Sufficiency    to    Support 

Judgment,  see  Cases  Certified,  39. 
Rules  of  Practice   in   Federal   Courts,   see 

Courts,  1301,  1302. 
Conclusiveness  of,  see  Judgment,  331,  623, 

624. 
In  General,  see  Trial,  X. 


SPECIFICATION. 

Furnishing  Person  Charged  Before  Conrt- 
Martial  with,  see  Courts-Martial,  62, 
66,  67. 

Of  Patent,  see  Patents,  VIL 


-•-•• 


SPECIFIC  LEGACY. 


See  Wills,  III.  k. 


SPECIFIC  PERFORMANOEL 

I.  In  Oeneral,  1'2. 
II.  Discretion  of  Court,  3-tf. 
///.  Adequate  Remedy  at  Law,  7-lP. 
IV,  What  Contracts  are  Enforcedbief 
20-06, 
a.  In  General,  20-32. 
5.  Certainty,  33-46. 
r.  Mistake,  47-S. 

d.  Reasonableness  and  Faimettf 

49-5S. 

e.  Mutuality,  69-62. 


SPECTrtC  PERFORMANCE,  I.,  H. 
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iV, — cont'd. 

/.  Parol  Contracts  and  Statute  of 

Frauds,  63-72. 
g.  Contracts  as  to  Personalty ,  73- 

S. 
h.  Contracts  as  to  Real  Property, 
79-96, 

1.  In  General,  79^86, 

2,  Doubtful  or  Defective  Ti- 

tles, 87-96, 
V.  Performance  or  Offer  to  Perform, 
97'109. 
VI,  Delay  or  Laches,  110-40. 

a.  In  General,  110-28. 

b.  Change  of  OircuniHtances,  129' 

40, 
VII,  Waiver  of  Performance,  141, 
VIII.  Decree,  142-59. 

Power  of  Admiralty  to  Enforce,  see  Admir- 
alty, 234. 

Federal  Question  as  to,  see  Appeal  and 
Error,  1802,  1803. 

Continuance  to  Enable  Vendor  to  Purchase 
Title,  see  Continuance  and  Adjourn- 
ment, 8. 

Bill  as  a  Suit  to  Recover  Contents  of  a 
Chose  in  Action  not  Assignable  for  Suit 
in  Federal  Court,  see  Courts,  825,  826. 

Amenability  of  United  States  or  Officers,  in 
Courts  of  District  of  Columbia,  see 
Courts,  419. 

Of  Particular  Purpose  for  which  Land  was 
Dedicated,  see  Dedication,  33. 

Burden  of  Proof  in  Action  for,  see  Evidence, 
608. 

Affidavits  of  Value  as  Evidence,  see  Evi- 
dence, 1309. 

Inquiry  into  Substantial  Equity  of  Case, 
see  Garnishment,  2. 

Of  Executory  Contract  for  Insurance^  see 
Insurance,  680. 

Limitation  of  Action  for,  see  Limitation  of 
Actions,  492. 

Who  may  Enforce  Contract,  see  Parties,  22. 

Necessarv  Parties  in  Action  for,  see  Par- 
ties,'l48,  199,  203.  218,  219,  249,  250. 

Intervention  in  Action  of,  see  Parties,  305. 

Admission  by  Failure  to  Plead  in  Action  for, 
see  Pleading,  161. 

Joining  Bill  for,  with  Bill  for  Rescission  of 
Contract,  see  Pleading,  297. 

Striking  out  Allegations  or  Plea  in  Action 
for,  see  Pleading,  269,  270. 

Remedy  in  Equity  to  Require  Person  Receiv- 
ing Patent  by  Mistake,  to  Execute  Con- 
veyance to  Rightful  Owner,  see  Public 
Lands,  1061-1063. 

Injunction  against  Breach  of  State  Contract 
as  Suit  against  State,  sec  States,  295, 
296. 

Equity  Treating  Contract  for  Sale  of  Land 
as  if  Specifically  Performed,  see  Vendor 
and  Purchaser,  7. 


/.  In  General. 

1  Courts  of  equity  may  compel  parties  to 
[ecute   their    agreements,    but    it   has   no 


power  to  make  agreements  for  them.  Hurt 
V.  Rhodes,  1  Pet.  1,  7:  27 

Cited  In  Baltser  v.  Raleigh  &  A.  Air  Lino  U. 

Co.  115  U.  S.  648.  29  L.  ed.  510,  6  Sup.  Ct. 

Rep.   216 — ^Adams   v.    Henderson,    1<)8    U.    B. 

580,  42  L.  ed.  588,   18   Sup.   Ct.  Uep.   179— 

The  Perseverance,    Blatcbf.    &   H.   380.    Fed. 

Cas.  No.  11,017 — Chestnut  lllll  Reaorvolr  Co. 

V.  Chase,  14  Conn.  133 — Ligon  v.  Rogers,  12 

Ga.   289— Stoddard  v.  Hart,  23  N.  Y.   563— 

Peters    v.    Florence,    38    Pa.    109 — Rison    v. 

Newberry,  90  Va.  521.  18  S,  E.  916— Crlsllp 

T.  Cain,  19  W.  Va.  478. 

2.  A  court  of  equity  never  interferes  to 
compel  the  specific  performance  of  a  con- 
tract, where  the  power  of  revocation  exists. 
Southern  Exp.  Co.  v.  Western  North  Caro- 
lina R.  Co.  99  U.  S.  191,  25:  319 
Cited  in   Sullivan  v.  Mllliken,  51   C.  C.  A.  87, 

113   Fed.    101 — St.  .Toseph   Hydraulic   Co.   v. 

Globe  Tissue  Paper  Co.  156  Ind.  669,  30  N. 

E.   995 — Rust  v.   Conrad,   47   Mich.  455,  41 

Am.  Rep.  720,  11  N.  W.  205. 

Editorial  diotes. 

Against  subsequent  purchaser.         4:  254 
When  granted  or  refused,  33:  818;  39:  956 


II.  Discretion  of  Court. 

See  also  infra,  80. 

3.  Specific  performance  is  not  of  absolute 
right,  but  one  which  rests  entirely  in  ju- 
dicial discretion,  exercised  according  to  the 
settled  principles  of  equity,  and  not  arbi- 
trarily or  capriciously,  and  always  with 
reference  to  the  facts  of  the  particular  case. 
Pope  Mfg.  Co.  V.  Gormully,  144  U.  S.  224,  12 
Sup.  Ct.  Rep.  632,  36:  414 

Nickerson   v.    Nickerson,   127   U.   S.   668,   8 
Sup.  Ct.  Rep.  1355,  32:  314 

Hennessey  v.  Woolworth,  128  U.  S.  438,  9 
Sup.  Ct.  Rep.  109,  32:  500 

Cited  in  Cheney  v.  Libhy,  134  U.  S.  78,  33  L. 
ed.  823,  10  Sup.  Ct.  Rop.  408— Pope  Mf^. 
Co.  V.  Gormully.  144  U.  S.  237,  36  L.  ed.  419. 
12  Sup.  Ct.  Rep.  632 — McCabe  v.  Matthews. 
155  r.  S.  553,  39  L.  ed.  258.  15  Sup.  Ct.  Rep. 
190— Wesley  v.  Eells.  177  IT.  S.  376,  44  L. 
ed.  812,  20  Sup.  Ct.  Rep.  661 — Leicester  IM- 
ano  Co.  V.  Front  Royal  &  R.  Improv.  Co.  5 
C.  C.  A.  71,  8  U.  S.  App.  374,  55  Fed.  201— 
Wenham  v.  Swltzer.  8  C.  C.  A.  409.  15  V.  S. 
App.  302.  59  Fed.  947— Waits  v.  ONeil,  72 
Fed.  359 — Blake  v.  Pine  Mountain  Iron  & 
Coal  Co.  22  C.  C.  A.  440,  43  U.  S.  App. 
490,  76  Fed.  639— Nevada  Nicl«el  Syndicate 
V.  National  Nickel  Co.  96  Fed.  154 — Newton 
V.  Wooley.  105  Fed.  54.5 — White  v.  Wansey. 
53  C.  C.  A.  638,  116  Fed.  .^49— Washington 
Irrlg.  Co.  V.  K  rut  SB,  56  C.  C.  A.  9.  119  Fed. 
287 — Lipscomb  v.  Watrous,  3  Apr>.  D.  C.  r^ — 
Waters  v.  Ritchie,  3  App.  D.  C.  389 — Chester 
v.  Morgan.  11  App.  D.  C.  441 — .lohnsou  v. 
Burdett  Town  Co.  7  Kan.  App.  139,  53 
Pac.  87 — Thornburgh  v.  Fish.  11  Mont.  62, 
27  Pac.  381 — Bowman  v.  McCIenahan,  19 
Misc.  439,  44  N.  Y.  Snpp.  482— Wilson  v. 
Heath,  23  Misc.  719.  53  N.  Y.  Supp.  106— 
Dwy^r  V.  Wright,  14  Pa.  Co.  Ct.  416— ("jimp- 
bell  V.  McFadden,  9  Tex.  Civ.  App.  391.  3 J 
S.  W.  436 — Rockecharlie  v.  Rockecharlie,  2 
Va.  Dec.  586,  29  S.  E.  825 — Docter  v.  Furch, 
91   Wis.  478,  65  N.   W.   161. 
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4.  The  discretion  permitted  a  court  in  deL- 
termining  the  question  of  specific  perform- 
ance is  not  an  arbitrary  or  capricious  one, 
but  controlled  by  the  settled  principles  of 
equity.    Willard  v.  Tayloe,  8  Wall.  557, 

19:  501 

5.  The  granting  of  specific  performance 
of  a  contract  under  which  both  parties  are 
in  default  rests  in  the  discretion  of  the 
court,  in  view  of  all  the  circumstances  of 
the  case.     Pratt  v.  Carroll,  8  Cranch,  471, 

3:627 
Cited  in  McCabe  ▼.  Matthews,  155  U.   S.  553. 
39  L.  ed.  258,  15  Sup.  Ct.  Rep.  190 — Wabash 
&  E.  Canal  y.  State,  7  Ind.  183. 

6.  Specific  execution  of  a  contrast  is  not 
a  matter  of  right,  but  rests  in  the  discre- 
tion of  the  court,  as  controlled  by  principles 
of  equity.    Willard  v.  Tayloe,  8  Wall.  557, 

19:  501 
Rutland  Marble  Co.  v.  Ripley,  10  Wall.  339. 

19:  955 
Cited  in  NIckerson  ▼.  NlckerBon,  127  U.  S.  675. 
32  L.  ed.  318,  8  Sup.  Ct.  Rep.  1355 — Hennes- 
sey V.  Woolworth,  128  U.  S.  442,  32  L.  ed. 
502,  9  Sup.  Ct.  Rep.  109 — Pope  Mfg.  Co.  ▼. 
Oormully,  144  V.  S.  237,  36  L.  ed.  419,  12 
Sup.  Ct.  Rep.  632 — Franklin  Tel  eg.  Co.  v. 
Harrison,  145  U.  S.  474,  36  L.  ed.  781,  12 
Sup.  Ct.  Rep.  900 — McCabe  t.  Matthews,  155 
U.  S.  553,  39  L.  ed.  258,  15  Sup.  Ct.  Rep.  190 
— Wesley  ▼.  Eells,  177  U.  S.  376,  44  L.  ed. 
812,  20  Sup.  Ct.  Rep.  661 — Pullman  Palace 
Car  Co.  V.  Texas  &  P.  R.  Co.  4  Woods,  327, 
11  Fed.  632 — Pascault  y.  Cochran,  34  Fed. 
368 — Kenner  t.  Bitely,  45  Fed.  134 — Marr 
V.  Shaw,  51  Fed.  865 — Til  ley  v.  American 
Bldg.  &  L.  Asso.  52  Fed.  624 — Watts  v.  Kel- 
lar,  5  C.  C.  A.  397,  12  U.  S.  App.  274,  56  Fed. 
4 — Waite  V.  ONeil,  72  Fed.  360— Nevada 
Nickel  Syndicate  ▼.  National  Nickel  Co.  96 
Fed.  154 — American  Fisheries  Co.  ▼.  Len- 
nen,  118  Fed.  876 — Washington  Irrlg.  Co.  y. 
Krutz,  56  C.  C.  A.  9,  119  Fed.  287— Western 
Union  Telegraph  Co.  v.  Pennsylvania  Co. 
68  L.R.A.  985,  64  C.  C.  A.  305,  129  Fed.  869 
— Kane  v.  Luckman,  131  Fed.  621 — South  & 
N.  A.  R.  Co.  V.  Highland  Ave.  &  B.  R.  Co. 
117  Ala.  407,  23  So.  973 — Hicks  v.  Lovell, 
64  Cal.  20,  49  Am.  Rep.  679,  27  Pac.  942— 
Stratton  y.  California  Land  &  Timber  Co. 
86  Cal.  361,  24  Pac.  1065 — Waters  v.  Ritchie, 
8  App.  D.  C.  388 — Chicago,  B.  &  Q.  R.  Co. 
v.  Reno,  113  III.  44 — Shuee  v.  Shuee,  100 
Ind.  482 — State  v.  Des  Moines  &  Ft.  D.  R. 
Co.  84  Iowa,  432,  51  N.  W.  38 — Mansfield  v. 
Sherman,  81  Me.  368,  17  Atl.  300 — Worth- 
Ington  y.  Semmes,  38  Md.  326 — Cochran  v. 
Pascault,  54  Md.  18 — Wales  y.  Coffin,  105 
Mass.  335— <:hute  v.  Quincy,  156  Mass.  192, 
30  N.  E.  550— Buck  v.  Smith.  29  Mich.  170, 

18  Am.  Rep.  84 — Rust  v.  Conrad,  47  Mich. 
454,  41  Am.  Rep.  720.  11  N.  W,  265 — Warren 
v.  Castello,  109  Mo.  344,   82  Am.  St.  Rep.  669, 

19  S.  W.  29 — Pomeroy  v.  Fullerton,  131  Mo. 
594,  33  S.  W.  173 — Eckstein  y.  Downing, 
64  N.  H.  259,  10  Am.  St.  Rop.  404,  9  Atl. 
626 — Eaton  v.  Eaton.  64  N.  H.  498.  14  Atl. 
8G7_-NorrIs  y.  Clark,  72  N.  H.  443.  57  Atl. 
334 — Martin  v.  Johnston,  6  Misc.  318,  26  N. 
Y.  Supp.  1105— Hart  v.  Brown,  6  Misc.  243. 
27  N.  Y.  Supp.  74 — Bowman  y.  McCIenahan, 
19  Misc.  439,  44  N.  Y.  Supp.  482— Colum- 
bia College  v.  Thacher.  87  N.  Y.  317,  41 
Am.  Rep.  365 — Gotthelf  v.  Stranahan,  138 
N.  Y.  352,  20  L.R.A.  457,  34  N.  E.  286— 
Burnap  v.  Sidberry,  108  N.  C.  309,  12  S.  B. 
1002 — ^Tiffin  V.  Shawhan,  43  Ohio  St.  183,  1 


N.  B.  581 — Pierce  v.  Stewart,  61  Ohio  St. 
425,  56  N.  E.  201 — Rennyson  v.  Rozell,  106 
Pa.  412,  16  W.  N.  C.  90— Doyle  v.  Harris, 
11  R.  I.  542 — McComas  v.  Easley,  21  Gratt.  31 
— Booten  v.  Scheffer,  21  Gratt.  497 — Steams 
v.  Beckham,  31  Gratt.  389 — Barrett  y.  For- 
ney, 82  Va.  276 — Gish  v.  Jamison,  96  Va. 
314,  31  S.  B.  521— Southern  R.  Co.  v.  Frank- 
lin &  P.  R.  Co.  96  Va.  708,  44  L.R.A.  304, 
32  S.  E.  485— Abbott  v.  L'Hommedien,  10  W. 
Va.  714— West  Virginia  Oil  &  Oil  Land  Co. 
v.  Vlnal,  14  W.  Va.  680. 


I 


III,  Adequate  Remedy  at  Law. 

See  also  infra,  51,  111,  138. 

7.  Specific  performance  is  never  decreed 
where  the  party  can  be  otherwise  fully  ccMn- 
pensated.    Memphis  v.  Brown,  20  Wall.  28^1, 

22:  264 
Cited  in  Eckstein  v.   Downing,  64  N.   H.    259, 
10  Am.  St  Rep.  404,  9  Atl.  626. 

8.  Specific  performance  will  not  be  de- 
creed where  the  party  who  asks  for  it 
has  an  adequate  remedy  provided  by  the 
reservation  in  his  deed  and  by  the  contract 
itself.  Rutland  Marble  Co.  v.  Ripley,  10 
Wall.  339,  19:  955 
Distinguished  in  Schmidts  v.  Loalsville  ft  N.  R. 

Co.   101   Ky.  473,  38   L.R.A.   819,  41    8.    W. 
1015. 

Cited  in  Hennessey  v.  Woolworth,  128  U.  S. 
442,  32  L.  ed.  602,  9  Sup.  Ct.  Rep.  109 — 
Wesley  v.  Eells,  177  U.  S.  376,  44  L.  ed.  812. 
20  Sup.  Ct.  Rep.  661 — Duff  v.  Hopkins.  33 
Fed.  608— Davis  v.  Read,  87  Fed.  42a — 
Washburn  ft  M.  Mtg.  Co.  v.  Freeman  Wire 
Co.  41  Fed.  413— -Norris  v.  Fox.  45  Fed.  407 
— Michigan  Pipe  Co.  v.  Fremont  Ditch,  Pipe 
Line  ft  Reservoir  Co.  49  C.  C.  A.  327,  111 
Fed.  287 — Federal  Oil  Co.  v.  Western  Oil  Co. 
112  Fed.  376 — Slaughter  v.  La  Compagnle 
Francaise  Des  Cables  Telegrophiqnes,  113 
Fed.  23 — Brooklyn  Baseball  Club  v.  McGnire, 
116  Fed.  782 — Western  U.  Teleg.  Co  v.  Penn- 
sylvania Co.  68  L.R.A.  985,  64  C.  C.  A.  305, 
129  Fed.  869 — Iron  Age  Pub.  Co.  v.  Western 
Union  Telegraph  Co.  83  Ala.  510,  8  Am. 
St.  Rep.  758,  3  So.  449 — Lipscomb  v.  Wat- 
rous,  3  App.  D.  C.  7 — Richmond  v.  Dubuque 
ft  S.  C.  R.  Co.  33  Iowa,  487 — Ikerd  v.  BeaT> 
ers.  106  Ind.  487,  7  N.  E.  326— Martin  t. 
Johnston,  6  Misc.  315,  26  N.  Y.  Supp.  1105 — 
Bailey  v.  Collins,  69  N.  H.  462 — Petrolla 
Mfg.  Co.  V.  Jenkins,  29  App.  Div.  411,  51  N. 
Y.  Supp.  1028 — Prospect  Park  ft  C.  I.  R.  Co. 
V.  Coney  Island  ft  B.  R.  Co.  144  N.  Y.  1G2. 
26  L.R.A.  613,  39  N.  E.  17 — Ilarrisburg  Base- 
Ball  Club  V.  Athletic  Asso.  8  Pa.  Co.  Ct. 
343 — Eclipse  Oil  Co.  v.  South  Penn  Oil  Co. 
47  W.  Va.  103,  34  S.  E.  023— Sheperd  ▼. 
Qroff,  34  W.  Va.  125,  11  S.  B.  997. 

9.  A  court  of  chancery  will  often  refuse 
to  enforce  a  contract  when  it  would  also 
refuse  to  annul  it.  In  such  a  case  the  par- 
ties are  left  to  their  remedy  at  law.  Jack- 
son V.  Ash  ton,  11  Pet.  229,  9:  698 
Hepburn  v.  Dunlop,  1  Wheat.  179,  4:  55 
Citrd  in  Davis  v.  Tileston,  6  How.  120.  12   L. 

ed.  309 — Veazie  v.  Will  inns.  8  How.  157.  12 
L.  ed.  1028 — Baker  v.  Biddle,  Baldw.  408, 
Fed.  Cas.  No.  764 — McKay  v.  Carrington,  1 
McLean,  65,  Fed.  Cas.  No.  8,841 — Warner  ▼. 
Daniels,  1  Woodb.  &  M.  110,  Fed.  Cas.  No. 
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17,181 — Leicester  Piano  Co.  v.  Front  Royal 
A  R.  Improv.  Co.  5  C.  C.  A.  71,  8  U.  S.  App. 
374.  65  Fed.  201— Parka  v.  Brooks,  16  Ala. 
538— Kelley  v.  Central  P.  R.  Co.  74  Cal.  562, 

5  Am.  St.  Rep.  470,  16  Pac.  386 — Smith  v. 
Mitchell,  6  Ga.  471 — Benton  v.  Shrecve,  4 
Ind.  70 — Reed  v.  Rudman,  5  Ind.  412 — 
Brackenridge  v.  Dawson,  7  Ind.  387 — ^Klefer 
▼.  Rogers,  19  Minn.  43,  Gil.  14 — Ratter's 
Estate,  13  W.  N.  C.  420. 

10.  In  a  suit  for  the  specific  performance 
of  a  contract,  if  it  turns  out  that  the  de- 
fendant cannot  make  a  title  to  that  which 
he  has  agreed  to  convey,  the  court  will  not 
-compel  him  to  convey  less,  with  indemnity 
Against  the  risk  of  eviction.  The  purchaser 
is  left  to  seek  his  remedy  at  law  in  damages 
ioT  the  breach  of  the  agreement.  Refeld  v. 
Woodfolk,  22  How.  318,  16:  370 

11.  A  contract  for  mutual  co-operation  in 
securing  a  franchise  for  a  street  railway, 
-and  the  equal  division  of  what  may  be  real- 
ized from  the  enterprise,  will  not  be  en- 
forced in  equity  by  decreeing  that  a  party 
who  has  been  excluded  by  the  other  from 
the  benefit  of  the  franchise,  which  was 
.granted  by  a  city  with  knowledge  of  all  the 
facts,  shall  have  a  one-half  interest  in  the 
franchise  and  in  the  corporation  to  which 
the  franchise  was  granted,  but  he  will  be 
left  to  his  remedy  at  law.  Hyer  v.  Rich- 
mond Traction  C5o.  168  U.  S.  471,  18  Sup. 
€t.  Rep.  114,  42:  547 
'Cited  In  Strang  y.  Richmond,  P.  &  C.  R.  Co. 

93  Fed.  75 — Prince  v.  Lamb,  128  Cal.  128, 
60  Pac.  689. 

12.  Equity  will  not  enforce  specific  per- 
formance of  a  railroad  company's  agreement 
with  a  municipality  to  keep  its  budiness  of- 
fices and  shops  at  such  place,  it  being  more 
consonant  to  justice  that  the  injury  suffered 
by  the  city  should  be  compensated  by  a  sin- 
gle judgment  in  an  action  at  law,  and  the 
railroad  placed  at  the  liberty  to  follow  the 
course  which  its  best  interests  and  those  of 
the  public  demand.  Texas  ft  P.  R.  Co.  v. 
^larshall,  136  U.  S.  393,  10  Sup.  Ct.  Rep. 
:846,  34: 385 
4Jited  In  Northern  P.  R.  Co.  ▼.  Washington,  142 

U.  S.  509,  35  L.  ed.  1099,  12  Sup.  Ct.  Rep. 
283 — Strang  v.  Richmond,  P.  &  C.  R.  Co.  93 
Fed.  73 — Strang  v.  Richmond,  P  &  C.  R.  Co. 
41  C.  C.  A.  481,  101  Fed.  517— Western  U. 
Telej?.  Co.  v.  Pennsylvania  Co.  68  L.R.A.  983, 
64  C.  C.  A.  302,  129  Fed.  866 — Lucas  v.  New 
Tork.  N.  H.  &  H.  R.  Co.  64  C.  C.  A.  640, 
130  Fed.  438 — Florida  C.  &  P.  R.  Co.  y. 
State,  31  Fla.  510,  20  L.R.A.  423,  34  Am.  St. 
Hep.  30,  13  So.  103 — Newcomb  v.  Norfolk 
Western  Street  R.  Co.  179  Mass.  450,  61  N. 
E.  42. 

13.  The  legal  remedy  of  the  holder  of 
municipal  warrants,  which,  if  valid,  are  le- 
gal causes  of  action  precludes  a  suit  by  him 
in  equity  for  specific  performance  of  the  con- 
tract under  which  the  warrants  were  given, 
and  for  an  injunction  against  the  enforce- 
ment of  ordinances  attempting  to  repeal  the 
contract.  Raton  Waterworks  Co.  v.  Raton, 
174  U.  S.  360,  19  Sup.  Ct  Rep.  719, 

43:  1005 
<H1e4  In  Citizens'  Bank  &  T.  Co.  v.  Union  Mln. 

6  Gold  Co.  106  Fed.  99. 


14.  The  doctrine  of  specific  performance 
of  contracts  does  not  authorize  a  court  of 
equity  to  levy  and  collect  taxes  to  pay  the 
claim  of  a  municipal  bondholder,  since  he 
has  an  adequate  remedy  at  law.  Heine  v. 
Board  of  Levee  Comrs.  19   Wall.  655, 

22:  223 

Editorial  note. 

Adequacy  of  remedy  at  law.  4:  65 

liegal  remedy  not  complete. 

15.  In  cases  of  specific  performance,  par- 
ties are  sometimes  remitted  to  a  court  of 
law;  but  this  is  never  done  where  the  rem- 
edy is  not  as  effectual  and  complete  there 
as  a  chancellor  can  make  it.  May  v.  Le 
Claire,  11  Wall.  217,  20:  50 
Cited  in  Plummer  v.  Connecticut  Mut.  L.  Ins. 

Co.  .Holmes,  270,  Fed.  pas.  No.  11,232 — Par- 
tee  V.  Thomas,  11  Fed.  773 — Gowdy  v.  Green, 
69  Fed.  866— Mutual  L.  Ins.  Co.  v.  Blair, 
130  Fed.  976 — Southern  P.  R.  Co.  v.  United 
States,  66  C.  C.  A.  587,  133  Fed.  657— 
Noble  V.  Moses,  81  Ala.  545,  60  Am.  Rep. 
175,  1  So.  217— McPike  v.  Wells,  54  Miss. 
166 — Mooney  v.  Byrne,  163  N.  Y.  97,  57  N. 
E.  163 — Bumgardner  v.  Leavitt,  85  W.  Va. 
204,  12  L.R.A.  780,  13  S.  B.  67. 

16.  Chancery  may  grant  relief  by  decree- 
ing specific  performance  of  an  agreement  by 
a  trustee  to  transfer  bank  stock  to  the 
guardian  of  the  beneficiaries,  by  requiring 
the  bank  to  permit  the  transfer  of  such 
stock  on  its  books,  if  it  has  refused  to  do 
so  on  the  ground  that  the  trustee  was  a 
debtor  to  the  bank,  and  that  it  held  a  lien 
for  the  debt  on  all  the  stock  standing  in 
his  name.  The  remedy  at  law  is  not  clear 
and  perfect,  and  it  is  not  a  case  for  com- 
pensation in  damages.  Mechanics  Bank  v. 
Seton,  1  Pet.  299,  7:  152 
Cited  in    Hubbard   v.   Bank   of  United    States, 

Fed.  Cas.  No.  6,815 — Treasurer  v.  Commer- 
cial Coal  Mln.  Co.  23  Cal.  392 — Hill  v.  Rock- 
ingham Bank,  44  N.  H.  568 — Spencer  v. 
James,  10  Tex.  Civ.  App.  332,  31  S.  W.  540 
—Merrill  v.  Merrill,  53  Wis.  526,  10  N.  W. 
684. 

17.  Where  a  lease  of  a  railroad  for  ninety- 
nine  years  contained  covenants  for  the  pay- 
ment of  monthly  instalments  of  rent,  to  keep 
the  road  in  repair,  and  to  keep  accounts  of 
all  matters  Connected  with  its  business,  as 
affecting  the  amount  of  rent  to  be  paid, 
which  covenants  were  guaranteed  by  other 
parties  than  the  lessee,  a  bill  which  shows 
failure  to  pay  rent,  depreciation  of  the  road, 
and  combination  of  the  guarantors  and  les- 
see to  divert  the  earnings  of  the  road  to 
the  benefit  of  the  guarantors,  presents  a 
case  of  equitable  jurisdiction  when  it  prays* 
for  specific  performance  of  the  obligations  of 
the  lease.  In  such  a  case  a  suit  at  law  on 
each  instalment  of  rent  as  it  falls  due  is 
not  an  adequate  remedv.  Pennsylvania  R. 
Co.  V.  St.  Louis,  A.  &  t.  H.  R.  Co.  118  l*. 
S.  290,  6  Sup.  Ct.  Rpp.  1094,  30:  83 
Cited  in  Oregonlao  R.  Co.  v.  Oregon  R.  &  Nav. 

Co.  37  Fed.  735— Hull  v.  Pitrat,  45  Fed.  103 
— Walte  V.  O'NcIl,  72  Fed.  356. 

Contracts  providing  for  penalty. 

18.  In  an  action  for  the  specific  perform- 
ance of  a  contract  containing  a  provision  for 
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a  penalty  in  case  of  nonperformance,  a  fail-  \ 
ure  to  tender  the  penalty  is  not  sufficient 
to  overrule  the  defense  where  it  is  shown 
that   the   tender   would  not   have   been   re- 
ceived.   Cathcart  v.  Robinson,  5  Pet.  264, 

8:  120 
Cited  in  Doyle  ▼.  Teas,  5  III.  263. 

19.  On  a  bill  for  specific  performance  of 
a  contract  for  the  sale  of  an  estate,  ending 
with  the  clause,  "in  further  confirmation 
of  the  said  agreement  the  parties  bind  them- 
selves each  to  the  other  in  the  penal  sum  ol 
$1,000,"  where  it  was  proved  that  the  pur- 
chaser entered  into  the  contract  with  the  un- 
derstanding, as  the  vendor  knew,  that  he  was 
to  have  the  option  of  performing  the  con- 
tract or  paying  the  penalty,  the  Supreme 
Court  reversed  the  decree  for  specific  per- 
formance with  instructions  that  it  "be  re- 
formed by  directing  the  payment  of  the  pen- 
alty, but  with  leave  to  the  complainant  to 
dismiss  his  bill  if  he  choose,  without  costs, 
and  without  prejudice  to  his  remedy  at  law. 
Cathcart  v.  Robinson,  5  Pet.  264,        8:  120 


IV,  IVhat  Contracts  are  Enforceable. 

a.  In  General. 

Right   to   'Make   Traffic   Arrangement  with 
Railroad  Company,  see  Railroads,  127. 

20.  Specific  performance  of  the  renewal 
of  a  contract  cannot  be  compelled  without  a 
demand  and  refusal;  nor  where  the  con- 
tractor has  an  option  to  renew  or  pay  a 
specific  sum  of  money.  Smith  v.  Washing- 
ton Gaslight  Co.  154  U.  S.  559  Appx.  and 
14  Sup.  Ct.  Rep.  1164,  19:  187 

21.  X^pon  an  action  to  foreclose  a  mort- 
gage, it  is  a  good  defense  to  show  that  the 
mortgagee  had  made  an  agreement,  not  in- 
equitable in  its  terms,  and  for  a  valuable 
consideration,  to  accept  in  satisfaction  of 
the  mortgage  certain  specific  goods,  and 
that  there  were  no  laches  on  the  part  of 
the  mortgagor.  Under  such  circumstances 
the  court  of  equity  may  decree  a  specific  per- 
formance of  the  contract.  Very  v.  Levy,  13 
How.  345,  14:  173 

Editorial  notes. 

Effect  of  suppression  of  material  fact,  or 
mistake,  or  fraud.  4;  65 

[Effect  of  inability  to  perform  upon  ju- 
risdiction   of    chancery.     16    L.R.A.    614. 

Of  option  contracts.    21  L.R.A.  127. 

Equitable  enforcement  for  limited  time  to 
prevent  public  inconvenience,  of  contract 
which  is  against  public  policy.    1  L.R.A.  (N. 

S.)   1032. 

Of  contract  to  give  security.    6  L.R.A.(N. 

S.)   585.  .        ^.,^ 

Enforceability  of  contract  to  give  child 
share  of  estate  in  consideration  of  surren- 
der of  child  to  promisor,  as  affected  by  non- 
compliance with  sUtute  prescribing  mode 
of  adoption.    8  L.R.A. (N.S.)  1130. 

Specific  performance  of  contract  to  make 


will,  or  to  leave  property,  in  consideration 
of  services  to  continue  during  promisor's 
life-time,  as  affected  by  brevity  of  period 
elapsing  before  promisor's  death.  9  L.R^ 
(N.S.)   157.] 

Sufficiency  of  contract  at  law. 

Jurisdiction  of  Equity  over  Parol 
Agreements  Generally,  see  Equity, 
122. 

22.  To  obtain  a  specific  performance  in 
equity,  the  note  in  writing  of  the  agreement 
must  be  sufficient  to  maintain  an  action  at 
law.    Barry  v.  Coombe,  1  Pet.  640,      7:  215 

Void  contracts. 

Contracts  for  Illegal  Conveyance  of 
Rights  of  Entryman  in  Public 
Lands,   see  Public  Lands,  855. 

See  also  Contracts,  428. 

23.  Where  a  contract  is  yoid  at  law  for 
want  of  power  to  make  it,  a  court  of  equity 
has  no  jurisdiction  to  enforce  such  contract, 
or  in  the  absence  of  fraud,  accident,  or  mis- 
take, to  so  modify  it  as  to  make  it  legal  and 
then  enforce  it.  Hedges  v.  Dixon  County, 
150  U.   S.   182,   14   Sup.   Ct.  Rep.   71, 

37:  1044 
Cited  in  Detroit  v.  Detroit  City  R.  Co.  60  Fed. 
173 — Braaoda  County  v.  Youngstown  Bridge 
Co.  25  C.  C.  A.  313,  80  Fed.  17 — Aetna  L. 
Ins.  Co.  T.  Lyon  County,  82  Fed.  930 — Gll- 
lette-Herzog  Mfg.  Co.  v.  Canyon  County,  85 
Fed.  398 — Travelers'  Ins.  Co.  v.  Johnson 
City,  49  L.R.A.  126,  40  C.  C.  A.  63,  99  Fed. 
6B8 — Gamcwell  Fire-Alarm  Teleg.  Co.  y.  La- 
porte,  42  C.  C.  A.  408,  102  Fed.  420— Church 
Y.  Minneapolis  &  St.  L.  R.  Co.  14  S.  D.  446, 
85  N.  W.  1001— Missouri,  K.  &  T.  R.  Co.  v. 
Bowles,  1  Ind.  Terr.  201,  40  S.  W.  899. 

24.  A  court  of  equity  will  net  enforce  the 
performance  of  a  contract  which  contem- 
plates perjury  by  a  homesteader,  and  is  de- 
signed to  thwart  the  policy  of  the  govern- 
ment in  the  homestead  laws.  The  parties  to 
such  contract  are  in  pari  delicto.  Anderson 
V.  Carkins,  135  U.  S.  483,  10  Sup.  Ct.  Rep. 
905,  34:  272 
Cited  in   Hubbard   v.   Mulligan,   13  Colo.   App. 

126,  57  .Pac.  738— Fitzgerald  v.  Fitzgerald  h 
M.  Constr.  Co.  41  Neb.  492,  59  N.  W.  838. 

Continuing  contracts. 

25.  If  a  contract  is  perpetual,  it  is  one 
not  to  be  enforced  in  equity;    for  under  a 
decree   of   specific    performance    the    court 
would  assume  an  endless  duty  inappropri- 
ate to  its  functions.     Texas  &  P.  R.  Co.  v. 
Marshall,  136  U.  S.  393,  10  Sup.  Ct.  Rep. 
846,  34: 385 
died  In   South  ft  North  Ala.  R.    Co.  v.  High- 
land Ave.  &  B.  R.  Co.  98  Ala.  409,  39  Am. 
St.    Rep.    74,    13    So.    C82— United     States 
Electric   Lighting   Co.   v.   Metropolitan    Club. 
6  App.  D.  C.  546— Kentucky  Wagon  Mfg.  Co. 
V.  Ohio  ft  M.  R.  Co.    (Ky.)   36  L.R.A.   856 — 
Gloe  V.  Chicago,  R.   L  ft  P.  R.  Co.  65  Neb. 
688.  91  N.  W.  547. 

26.  The  rule  that  equity  will  not  specific- 
ally enforce  a  contract  requiring  the  per- 
formance of  continuous  acts  will  not  prevent 
the  enforcement  of  a  contract  for  the  use 
of  a  railroad  right  of  way,  public  interests 
being   involved,   and   the  matter   being  ca- 
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pable  of  beinj?  disposed  of  by  a  single  decree, 

though   supplemental   proceedings    may    be 

necessary  to  make  such  decree  effective.   Joy 

V.  St.  Louis,  138  U.  S.  1,  11  Sup.  Ct.  Rep. 

243,  34:  843 

died  in  Chicago,  R.  I.  &  P.  R.  Co.  v.  Union 

P.   R,   Co.   47   Fed.   25— Union   P.   R.   Co.   v. 

Chicago.  R.  I.  &  P.  R.  Co.  103  U.  8.  601,  41 

L.  ed.  278,  16  Sup.  Ct.  Rep.  1173— Electric 

LlghtiDjT  Co.   V.  Mobile  &   8.    H.   R.   Co.   109 

Ala.  193.  55  Am.  St.  Rep.  927.  19  So.  721— 

Standard    Fashion    Co.    v.    Siegel-Cooper    Co. 

30    App.    Div.    570,    52    N.    Y.    Supp.    433— 

Prospect  Park  &  C.  I.  R.  Co.  v.  Coney  Island 

&  B.  R.   Co.   144   N.  Y.   162,  26  L.R.A.  613. 

39  N.  E.  17 — Standard  Fashion  Co.  v.  Slegel- 

Cooper  Co.   157  N.  Y.  66.  43  L.R.A.  837,  68 

Am.  St  Rep.  749.  51  N.  B.  408 — Cumberland 

Valley  R.  Co.  v.  Gettysburg  &  H.  R.  Co.  177 

Pa.  539,  35  Atl.  952. 

Insurance  contracts. 

27.  Where  an  offer  to  insure  has  been  ac- 
cepted, the  insured  may  resort  to  a  court  of 
equity  to  compel  the  delivery  of  the  policy, 
either  before  or  after  the  happening  of  the 
loss  insured  against.  Tayloe  v.  Merchants 
F.  Ins.  Co.  9  How.  390,  13:  187 

28.  Suit  in  equity  to  compel  the  specific 
performance  of  an  oral  contract  to  reinsure 
sustained.  Commercial  Mut.  M.  Ins.  Co.  v. 
Union  Mut.  Ins.  Co.  19  How.  318,  15:  635 
Cited  In  Fltton  v.  Fire  Ins.  Asso.  20  Fed.  767 — 

Home  Ins.  Co.  v.  Adler,  71  Ala.  524 — Com- 
mercial F.  Ins.  Co.  V.  Morria,  105  Ala.  505, 
18  So.  34 — Hennlng  v.  United  States  Ins.  Co. 
47  Mo.  433.  4  Am.  Rep.  332— Balle  v.  St. 
Joseph  F.  &  M.  Ins.  Co.  73  Mo.  383— Sproul 
T.  Western  Assur.  Co.  33  Or.  101,  54  Pac. 
180 — Idaho  Forwarding  Co.  v.  Fireman's 
Pond  Ins.  Co.  8  Utah,  44,  17  L.R.A.  587, 
29  Pac.  826 — Wooddy  v.  Old  Dominion  Ins. 
Co.  81  Gratt.  364.  31  Am.  Rep.  732. 

Railroad  contracts. 

Effect  of  Leaving  Compensation  Unde- 
termined, see  infra,  44-46. 

See  also  supra,  11,  12,  17,  26;  infra, 
121. 

29.  Public  policy  precludes  a  decree  for 
the  specific  performance  of  a  covenant  in  a 
deed  of  a  railroad's  right  of  way  not  to 
build  or  establish  a  depot  within  3  miles  of 
the  one  therein  stipulated  for, — especially 
where  the  erection  of  the  structure  in  dis- 
pute has  been  ordered  by  the  state  railroad 
commission.  Beasley  v.  Texas  &  P.  R.  Co. 
191  U.  S.  492,  24   Sup.  Ct.  Rep.  164, 

48:  274 
Cited  in  Manigault  v.  Springs,  199  U.  S.  486, 
50  L.  ed.  281,  26  Sup.  Ct.  Rep.  127— Davis  v. 
A.  Booth  &  Co.  65  C.  C.  A.  274,  131  Fed.  36 
— Grand  Trnnk  Western  R.  Co.  v.  Clilcago 
k  E.  I.  R.  Co.  73  C.  C.  A.  59,  141  Fed.  801-^ 
Swift  V  Delaware,  L.  &  W.  R.  Co.  66  N.  J. 
Eq.  49.  57  Atl.  456 — Morris  &  B.  R.  Co.  v. 
Hoboken  &  M.  R.  Co.  68  N.  J.  Eq.  336,  59 
Atl  332. 

30.  If  a  railroad  company,  after  having 
received  money  upon  bonds  and  a  mortgage 
by  which  it  has  covenanted  to  apply  the 
naoney  in  construction  of  the  road,  under- 
takes to  divert  the  fund  from  the  construc- 
tion of  the  road,  a  court  of  equity  will  en- 


force a  specific  performance.  Pennock  v. 
Coe,  23  How.  117,  16:  436 

Cited  In  Meyer  v.  .Johnston,  53  Ala.  330— Daly 

y.  New  York  &  G.  L.  R.  Co.  55  N.  J.  Eq.  60H. 

38  Atl.   202 — Belden  v.  Burke,  72  Hun,  70, 

25  N.  Y.  Supp.  601. 

31.  Specific  performance  may  be  decreed 
of  a  contract  by  one-  railroad  company  to 
give  to  another  the  right  to  run  trains  over 
the  road  of  the  former,  subject  to  the  or- 
ders of  its  officers,  the  contract  being  fair 
and  reasonable,  and  large  sums  of  money 
having  been  expended  by  one  of  the  par- 
ties in  carrying  it  out.  Union,  P.  R.  Co.  v. 
Chicago,  R.  I.  &  P.  R.  Co.  163  U.  S.  564, 

41 :  265 
Cited  in  Fnlon  P.  R.  Co.  v.  Mason  City  &  Ft. 

D.   R.   Co.  64  C.  C.   A.   351.   128  Fed.   233 — 

Columbia  Ave.  Sav.  Fund,  S.   D.  Title  &  T. 

Co.    v.     Dawson,     130    Fed.    176 — Suburban 

Constr.    Co.    v.    Naugle,    70    111.    App.    395— 

Schmldtz  V.  Louisville  &  N.  R.  Co.   101  Ky. 

479,  38  L.R.A.  821,  41  S.  W.  1015— Neal  v. 

Parker,  98  Md.    270,   57  Atl.  213— Blair   v. 

St.   Louis,   K.  &  N.   W.  R.   Co.   92  Mo.   App. 

557 — Southern   R.   Co.  v.    Franklin   &  P.   R. 

Co.  96  Va.  707,  44  L.R.A.  303,  32  S.  E.  485. 

Against  party  partially  disabled  to  per- 
form. 

See  also  infra,  91,  92,  137-140. 

32  One  who  has  only  partially  disabled 
himself  from  carrying  out  his  contract  may 
be  held  to  specific  performance  so  far  as  it 
can  be  enforced,  and  to  pay  compensation 
in  damages  for  the  deficiency.  Townsend  v. 
Venderwerker,  160  U.  S.  171,  16  Sup.  Ct. 
Rep.  258.  40:  383 

Cited  in  McGhee  v.  Bell,  170  Mo.  143,  59  L.B. 

A.  768,   70   S.  W.  493. 

h.     Certainty. 

See  also  infra,  77. 

33.  If  the  contract  be  vague  and  uncer- 
tain, or  the  evidence  to  establish  it  be  in- 
sufficient, a  court  of  equity  will  not  enforce 
it,  but  will  leave  the  party  to  his  legal 
remedy.    Colson  v.  Thompson,  2  Wheat.  336, 

4:  253 
King  V.  Thompson,  9  Pet.  204,  9:  102 

Cited  in  Bowen  v.  Waters.  2  Paine,  8,  Fed.  Cas. 
No.  1,725 — Oakley  v.  Ballard,  Hempst.  478, 
Fed.  Cas.  No.  10.393 — Roundtree  v.  McLaIn, 
Hempst.  246,  Fed.  Cas.  No.  12,084a— Tllgh- 
man  v.  Tilghman,  Baldw.  487,  Fed.  Cas.  No. 
14,045 — White  v.  Wansey,  53  C.  C.  A.  638, 
116  Fed.  349 — Pressed  Steel  Car  Co.  v.  Han- 
sen, 128  Fed.  446 — Kane  v.  Luekman,  131 
Fed.  612 — Rutledge  v.  Townsend,  38  Ala.  718 
— Blum  V.  Robertson,  24  Cal.  142 — Mlncurn 
V.  Baylls,  33  Cal.  13.3 — Agard  v.  Valencia,  39 
Cal.  302 — Hurd  v.  Hotchklss,  72  Conn.  480. 
45  Atl.  11 — Hollenbeck  v.  Prior,  5  Dak. 
303,  40  N.  W.  347— Godwin  v.  Collins,  4 
Roust.  (Del.)  58 — Waters  v.  Ritchie,  3  App. 
D  c,  389 — Miller  v.  Cotten,  5  Ga.  352 — Wol- 
lensak  v.  Brlggs.  20  111.  App.  58 — Burke  v. 
Mead,  159  Ind.  257,  64  N.  E.  880 — Auter  v. 
Miller,  18  Iowa,  412 — McDanlels  v.  Whitney, 
38  Iowa,  70 — Schwaneheck  v.  Smith.  77  Md. 
321,  24  L.R.A.  160,  26  Atl.  400— Millard  v. 
Ramsdell,  Harr.  Ch.  (Mich.)  .392— B I  an  chard 
V.  Detroit,  L.  &  L.  M.  R.  Co.  31  Mich.  59.  18 
Am.  Rep.   142— Allen  v.   Bennett,   8  Smedes 
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&  M.  681 — Taylor  v.  Williams,  45  Mo.  84 — 
Dlffenderfer  v.  St.  Louis  Public  Schools,  120 
Mo.  455.  25  S.  W.  542 — Joy  t.  Simpson,  2 
N  H.  183 — German  v.  Machln,  6  Paige,  Ch. 
292 — Elstner  v.  Cincinnati  Equitable  Ins.  Co. 
1  Disney  (Ohio)  422 — Odell  v.  Morln,  5  Or.  98 
— Plymale  v.  Comstock,  9  Or.  321 — Parrlsh 
V.  Koons,  1  Pars.  Sel.  Eq.  Cas.  95 — Pipkin  v. 
James,  1  Humph.  327,  34  Am.  Dec.  652— 
Sheld  V.  Stamps,  2  Sneed,  175 — ^WhltehlU  v. 
Lowe,  10  Utah,  426,  37  Pac.  589— Rock- 
echarlle  v.  Rockecharlle,  2  Va.  Dec.  686.  29 
S.  E.  825 — Bdlchal  Bullion  Co.  v.  Columbia 
Gold  Mln.  Co.  87  Va.  645,  13  S.  B.  100— 
Eckel  V.  Bostwlck,  88  Wis.  497,  60  N.  W. 
784. 

34.  Chancery  will  not  decree  specific  per- 
formance unless  the  proof  is  clear  and  satis- 
factory, both  as  to  the  existence  of  the 
agreement  and  as  to  its  terms.  Dalzell  v. 
Dueber  Watch  Case  Mfg.  Co.  149  U.  S.  315, 

13  Sup.  Ct.  Rep.  886,  37:  749 
Cited  In  Kleinhnns  ▼.  Jones,  15  C.  C.  A.  650, 

37  U.  8.  App.  185,  68  Fed.  749— Boston 
V.  Allen,  83  C.  C.  A.  487,  50  U.  S.  App. 
447,  91  Fed.  250 — Hartz  v.  Cleveland  Block 
Co.  87  C.  C.  A.  233,  95  Fed.  687— White 
V.  Wansey.  53  C.  C.  A.  638.  116  Fed.  349— 
Schmltt  V.  Nelson  Valve  Co.  121  Fed.  98— 
Kane  v.  Luckman,  131  Fed.  612— Couch  v. 
McCoy,  138  Fed.  701— Wilson  v.  Heath,  23 
Misc.  719,  53  N.  Y.  Supp.  166— Rocke- 
charlle V.  Rockecharlle,  2Va.  Dec.  586,  29 
S.  B.  825. 

35.  In  order  to  obtain  a  specific  perform- 
ance of  a  contract,  its  terms  should  be  so 
precise  that  neither  party  can  reasonably 
misunderstand  them.  Colson  v.  Thompson, 
2  Wheat.  336,  4:  253 

36.  If  it  be  doubtful  whether  an  agree- 
ment has  been  concluded,  or  is  a  mere  negoti- 
ation, chancery  will  not  decree  a  specific 
performance, — especially  where  the  party  at- 
tempting to  enforce  the  contract  has  done 
nothing  in  reliance  upon  it.    Carr  v.  Duval, 

14  Pet  77,  10:  361 
Lee  V.  Dodge,  5  Wall.  808,  18:  472 
Cited  In   Hennessey   v.   Woolworth,   128  U.   S. 

442.  82  L.  ed.  502,  9  Sup.  Ct.  Rep.  109— Marp 
V.  Shaw,  51  Fed.  864 — Klelnhans  v.  Jones, 
15  C.  C.  A.  650.  37  U.  S.  App.  185,  68  Fed. 
749 — Pressed  Steel  Car  Co.  v.  Hansen,  128 
Fed.  446 — Kane  v.  Luckman.  131  Fed.  612 — 
Waters  v.  Ritchie,  3  App.  D.  C.  389— Race 
V.  Weston,  86  111.  93 — ^Fox  v.  Turner,  1  111. 
App.  159 — Seymour  v.  Armstronsr.  10  Kan. 
App.  12,  61  Pac.  675— WorthiuRton  v. 
WoPthlngton,  32  Neb.  339,  49  N.  W.  354— 
Parrlsh  v.  Koons,  1  Pars.  Sel.  Bq.  Cas.  95 — 
Thurber  v.  Smith,  25  R.  I.  63,  54  Atl.  790— 
Bdlchal  Bullion  Co.  v.  Columbia  Gold  Mln. 
Co.  87  Va.  645,  13  S.  E.  100. 

37.  Specific  performance  should  never  be 
granted  unless  the  terms  of  the  agreement 
sought  to  be  enforced  are  clearly  proved, 
or  where  it  is  left  in  doubt  whether  the  party 
against  whom  the  relief  is  asked  in  fact 
made  such  an  agreement.  Hennessey  v. 
Woolworth,  128  U.  S.  438,  9  Sup.  Ct.  Rep. 
109,  32:  500 
Niekerson  v.  Nickerson,   127  U.  S.   668,   8 

Sup.  Ct.  Rep.  1355,  32:  314 

Cited  In   Dalzell  v.   Dueber  Watch   Case  Mfg. 

Co.   149  U.   S.  326,  37   L.  ed.   755,   13   Sup. 

Ct.   Rep.   886 — Walcott  v.   Watson,   53  Fed. 


435 — Leicester  Piano  Co.  v.  Front  Royal  & 
R.  Improv.  Co.  5  C.  C.  A.  74,  8  V.  8.  App. 
374,  55  Fed.  203 — Klelnhans  v.  Jones.  15 
C.  C.  A.  650.  37  U.  S.  App.  185.  68  Fed. 
749 — New  Orleans  v.  New  Orleans  &  N.  E.  R, 
Co.  44  La.  Ann.  68.  10  So.  401 — Wilson  ?. 
Heath,  23  Misc.  719,  53  N.  Y.  Supp.  166. 

Editorial  notes. 

Uncertainty  as  defense.       4:  254;  39:  956 
[Uncertainty  as  to  time  as  affecting  right 
to.     2  L.R.A.(N.S.)   221.] 

Antenuptial   ag^rcement. 

38.  Where  the  allegations  of  a  bill  for 
specific  performance  of  an  antenuptial  con- 
tract filed  fifteen  years  after  the  marriage, 
and  the  testimony  of  complainant  and  her 
mother,  are  flatly  denied  by  the  husband; 
and  their  evidence  relating  to  the  interview 
in  which  the  alleged  agreement  was  made 
shows  that  the  words  ''agreement,"  "prom- 
ises," etc.,  were  not  used  by  the  witness 
in  their  technical  legal  sense;  and  their  evi- 
dence as  to  all  the  circumstances  of  the 
case  must  be  regarded  as  establishing  onlv 
an  honest  belief  that  the  husband  intended 
at  some  time  after  the  marriage  to  provide 
his  wife  with  a  permanent  home  out  of  the 
proceeds  of  certain  property  then  owned  by 
him, — no  such  agreement  is  shown  as  can 
be  specifically  enforced.  Nickerson  v.  Nick- 
erson, 127  U.  S.  668,  8  Sup.  Ct.  Rep.  1355, 

32:  314 

Ck>ntracts  as  to  real  property. 

Specific  Performance  of  Oral  Contract, 

see  infra,  IV.  f. 
See  also  infra,  42-46,  64. 

39.  Specific  performance  of  a  contract 
for  the  sale  of  land  will  not  be  decreed 
where  the  existence  of  the  contract  is  a 
matter  of  doubt, — especially  when  the  prop- 
erty involved  is  rapidly  rising  in  value. 
De  SoUar  v.  Hanscome,  158  U.  S.  216,  15 
Sup.  Ct.  Rep.  816,  39:  956 
Cited  In  Klelnhans  v.  Jones,  15  C.  C.  A.  651, 37 

U.  S.  App.  185,  68  Fed.  749 — Strang  v. 
Richmond,  P.  &  C.  R.  Co.  93  Fed.  75 — ^Whlte 
T.  Wansey,  53  C.  C.  A.  638,  116  Fed.  349— 
Docter  v.  Purch,  91  Wis.  478,  65  N.  W. 
161, 

40.  A  contract  for  the  conveyance  of  lands, 
which  a  court  of  equity  will  specifically  en- 
force, must  be  certain  in  its  terms  and  in 
the  description  of  the  property  and  the  es- 
tate to  be  conveyed.  Preston  v.  Preston,  So 
U.  S.  200,  24:  494 
Cited  In   Strang  v.  Richmond,  P.  &  C.   R.  Co, 

93  Fed.  75 — Hollenbeck  v.  Prior,  5  Dak. 
303,  40  N.  W.  347— Waters  v.  Ritchie.  3 
App.  D.  C.  393 — FerpuRon  v.  Blackwell.  >< 
Okla.  495.  58  Pac.  047— Knljfht  v.  Alex- 
ander, 42  Or.  524,  71  Pac.  G57 — Mnthows  r. 
Jarrett,  20  W.  Va.  422— Barrett  v.  Mc.\l- 
lister,  33  W.  Va.  757,  11  S.  E.  220— Kds- 
minger  v.  Peterson,  53  W.  Va.  332.  44  S. 
B.  218. 

41.  The  enumeration  and  description  ot 
lots  in  a  contract  for  their  sale,  in  accord- 
ance with  a  private  survey,  and  an  unre- 
corded plat  made  by  the  vendor,  is  not  so 
vague  and  uncertain  a  description  of  the 
property  that  a  court  cannot  decree  a  spe- 
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«ific  performance  of  the  contract.     Fackler 
T.  Ford,  24  How.  322,  16:  690 

Where  price  or  compensation  nndeter- 
mlnfsd. 

Submission  to  Court  of  Amount  to  be 

Paid,  see  infra,  103. 
Determination     of     Consideration     by 

Court,  see  infra,  143. 

42.  The  principle  is  not  inflexible,  that  the 
court  will  not  specifically  enforce  a  con- 
tract where  the  price  is  not  fixed  or  is  left 
to  be  fixed  by  arbitration.  Gunton  v.  Car- 
roll, 101  U.  S.  426,  25:  985 
DMinifv^^^  In  Mannlnj;  v.   Ayers,  23  C.   C. 

A.  413,  46  U.  S.  App.  537,  77  Fed.  608. 

43.  Where  land  is  agreed  to  be  taken  in 
part  payment  of  a  debt,  the  value  at  which 
it  is  to  be  taken  to  be  fixed  by  arbitration, 
and  the  owner  dies  before  appointing  arbi- 
trators, the  agreement  may  be  specifically 
enforced.  The  court  may  substitute  itself 
for  the  arbitrators.  Gunson  v.  Carroll,  101 
U.  S.  426,  25:  985 

44.  A  provision  in  a  contract  between  a 
railroad  company  and  city  park  commission- 
ers for  the  use  of  a  right  of  way  by  other 
railroad  companies,  "for  such  fair  and  equit- 
able compensation  ...  as  may  be 
agreed  upon,"  may  be  specifically  enforced 
by  a  court  of  equity,  notwithstanding  the 
clause  as  to  agreement  of  the  parties,  since 
it  may  be  determined  by  the  court  what  is 
**fair  and  equitable."  Joy  v.  St.  Louis, 
138  U.  S.  1,  11  Sup.  Ct.  Rep.  243,  34:  843 
Cited   in    Union   P.   R.    Co.   v.   Chicago,   R.   I. 

k  P.  R.  Co.  2  C.  C.  A.  243,  10  U.  S.  App. 
98,  51  Fed.  819 — Greeoleaf  v.  Blakeman, 
25  Misc.  506,  56  N.  Y.  Supp.  76. 

Contracts  with  railroad  company. 

45.  The  details  of  the  manner  of  the  use 
of  a  railroad  company's  right  of  way  by 
another  company  are  sufficiently  described 
to  permit  a  specific  performance  of  a  con- 
tract therefor,  where  the  owner  of  the  road 
is  expressly  given  the  absolute  and  sole  con- 
trol of  the  starting,  running,  and  regulating 
of  its  own  trains,  and  of  the  time  tables,  and 
it  is  also  provided  that  the  other  trains 
shall  not  be  started  within  a  certain  number 
of  minutes  of  the  time  for  starting  its  own 
trains,  and  also  that  a  certain  time  shall 
elapse  between  the  starting  and  coming  in 
of  trains.  Joy  v.  St.  Louis,  138  U.  S.  1, 
11  Sup.  Ct.  Rep.  243,  34:  843 

46.  Failure  to  name  the  railroad  com- 
panies that  are  given  the  right  to  use  a 
right  of  way  through  a  park  and  up  to  the 
terminus  of  the  line  in  a  city  will  not  pre- 
vent a  specific  performance  of  the  contract 
between  the  owner  of  the  line  and  the  park 
commissioners,  providing  for  such  use  by 
other  companies.  Jov  v.  St.  Louis,  138  U. 
8.  1,  11  Sup.  Ct.  Rep.  243,  34:  843 

c,  Mistalee. 

Parol  Evidence  of,  see  Evidence,  1538. 
Safiiciency    of    Evidence    of,    see    Evidence, 

2301. 
See  also  supra,  23;  infra,  49,  70. 


47.  Where  an  agreement  to  discharge  a 
judgment  was  made  under  a  mistake  or  mis- 
apprehension, and  the  consideration  entirely 
failed,  a  court  of  chancery  will  refuse  to 
compel  the  discharge  except  on  just  terms 
Mechanics  Bank  v.  Lynn,  1  Pet.  376,  7:  185 
Cited  in  Fitzpatrick  v.  Beatty,  6  111.  468. 

48.  Where  surplus  lands  not  included  in 
the  estimate  of  the  purchase  price,  but  cov- 
ered, through  mutual  ignorance,  in  the  con- 
tract of  sale,  had  been  sold  to  bona  fide 
third  parties,  and  improvements  made  there- 
on, the  court  decreed  specific  performance 
of  the  sale  contract  upon  payment  for  such 
surplus  at  the  average  rate  per  acre  pay- 
able for  the  known  portion.  King  v.  Ham- 
ilton, 4  Pet.  311,  7:  869 

d.  Bea8ondblenea8  and  Fairness, 

Sufficiency  of  Evidence  of  Fraud,  see  Evi- 
dence, 2301. 
See  also  supra,  47;  infra,  128. 

49.  It  is  a  settled  rule,  in  a  bill  for  spe- 
cific performance  of  a  contract,  to  allow  a 
defendant  to  show  that  it  is  unreasonable 
or  founded  in  mistake,  or  other  circum- 
stances leading  satisfactorily  to  the  con- 
clusion that  the  granting  of  the  prayer  of 
the  bill  would  be  inequitable  and  unjust. 
King  V.  Hamilton,  4  Pet.  311,  7:  869 
Cathcart  v.  Robinson,  5  Pet.  264,  8:  120 
Cited   in   Nickerson   v.   Nickerson,    127   U.   6. 

675,  32  L.  ed.  818,  8  Sup.  Ct.  Rep.  1355 — 
Pope  Mtg.  Co.  V.  Gormully,  144  U.  8.  236, 
36  L.  ed.  419,  12  Sup.  Ct.  Rep  682 — Frank- 
ly Telegr.  Co.  v.  Harrison,  145  U.  S.  472, 
86  L.  ed.  780,  12  Sup.  Ct.  Rep.  900 — Dal- 
sell  V.  Dueber  Watch  Case  Mtg.  Co.  149 
U.  8.  823,  37  L.  ed.  754,  13  Sup.  Ct.  Rep. 
886 — Tufts  V.  Tufts.  3  Woodb.  &  M.  603, 
Fed.  Cas.  No.  14,238 — Raymond  v.  San  Ga- 
briel Valley  Land  &  Water  Co.  4  C.  C.  A. 
01,  10  U.  S.  App.  601,  63  Fed.  886 — Heaton- 
Peninsular  Button- Fastener  Co.  v.  Eureka 
Specialty  Co.  66  Fed.  622 — Newton  v.  Wooley, 
106  Fed.  646 — Winston  v.  Peebles,  133  Ala. 
800,  82  So.  60 — Morrison  v.  Peay,  21  Ark. 
116 — Hurd  V.  Hotchkiss,  72  Conn.  480,  45 
Atl.  11— Godwin  V.  Collins.  3  Del.  Ch.  207— 
Godwin  V.  Collins,  4  Honst.  (Del.)  53 — Fits- 
pa  trick  V.  Beatty,  6  III.  468 — Broadwell  v. 
Broadwell,  6  111.  608 — Espert  v.  Wilson.  100 
111.  635,  60  N.  E.  923 — Palo  Alto  County  v. 
Harrison.  68  Iowa,  90,  26  N.  W.  16 — King 
V.  Raab,  123  Iowa,  638,  99  N.  W.  306 — 
Chute  V.  Qulncy,  166  Mass.  192,  30  N.  E. 
650 — Jones  v.  Williams,  139  Mo.  90.  37 
L.R.A.  706,  61  Am.  St.  Rep.  436.  40  S. 
W.  363 — Shuman  v.  Wlllets.  17  Neb.  483, 
23  N.  W.  358 — Eastman  v.  Plumer,  46  N. 
H.  479— Chartler  v.  Marshall.  61  N.  H.  401 
— Stoutenburgh  v.  Tompkins.  9  N.  J.  Eq. 
335— B lake  v.  Flatley,  44  N.  J.  Eq.  231, 
6  Am.  St.  Rep.  886,  14  Atl.  128 — Peters  v. 
DHaplalne,  49  N.  Y.  367 — State  v.  Baum,  6 
Ohio.  386 — ^Brown  v.  Pitcalm.  148  Pa.  392, 
33  Am.  St.  Rep.  834.  24  Atl.  52— Blair  v. 
Snodgrass.  1  Sneed.  25^S tames  v.  Newsom, 
1  Tenn.  Cb.  244 — Steams  v.  Beckham,  81 
Gratt.  889. 

50.  It  is  the  duty  of  a  court  of  equity  to 
refuse  aid  in  the  enforcement  of  uncon- 
scionable, oppressive,  or  iniquitous  contracts, 
and  to  turn  the  party  clamiing  the  benefit 
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of  such  contract  over  to  a  court  of  law. 
Pope  Mfg.  Co.  V.  Gormully,  144  U.  S.  224, 
12  Sup.  Ct.  Rep.  632,  36:  414 

Cited   In    Dalzell   v.    Dueber   Watch    Case   Mfg. 

Co.   149  U.   S.  323,  37  L.  ed.   754,   13  Sup. 

Ct.    Rep.    886. 

51.  The  court  is  not  bound  to  shut  its 
eyes  to  the  evident  character  of  the  trans- 
action. It  will  f  ?ver  lend  its  aid  to  carrv 
out  an  unconscionable  bargain,  but  will 
leave  the  party  to  his  remedy  at  law. 
Jencks  v.  Quidnick  Co.  (Randolph  v.  Quid- 
nick  Co.)  135  U.  S.  457,  10  Sup.  Ct.  Rep. 
655,  34:  200 
Cited   Id   Newton    v.    Wooley,    105    Fed.    545 — 

Claypool  V.  Indianapolis  School,  132  Ind. 
269,  31  N.  E.  665 — Minzeshelmer  v.  Doollt- 
tle.  56  N.  J.  Eq.  210.  39  Atl.  386— Minzes- 
helmer V.  Dooilttle,  60  N.  J.  Eq.  398,  43 
Atl.  611. 

52.  An  unconscionable  contract  between 
employer  and  employee  will  not  be  specifi- 
cally enforced  in  favor  of  the  former  against 
the  latter.  Dalzell  v.  Dueber  Watch  Case 
Mfg.  Co.  149  U.  S.  315,  13  Sup.  Ct.  Rep.  886, 

37:  749 
Cited  In  Wolte  v.  O'Nell,  72  Fed.  359— Neva- 
da Nickel  Syndicate  v.  National  Nickel  Co. 
96  Fed.  153 — Kane  v.  Luckman,  131  Fed. 
616 — Rosenwald  v.  MIddlebrook,  188  Mo.  98, 
86  S.  W.  200. 

53.  If  it  appear  that  specific  enforcement 
will  work  hardship  or  injustice,  the  court 
will  leave  the  parties  to  their  remedies  at 
law,  unless  the  granting  of  the  specified  re- 
lief can  be  accompanied  with  conditions 
which  obviate  that  result.  If  that  result 
can  be  thus  obviated,  a  specific  performyice 
will  generally,  in  such  cases,  be  decreed  con- 
ditionally.    Willard  v.  Tayloe,  8  Wall.  557, 

19:  501 

54.  A  contract  which  was  an  artfully 
contrived  snare  to  bind  a  person  in  a  man- 
ner which  he  did  not  comprehend  at  the 
time  he  became  a  party  to  it  will  not  be 
enforced  by  a  court  of  equity.  Pope  Mfg. 
Co.  V.  Gormully,  144  U.  S.  224,  12  Sup.  Ct. 
Rep.  632,  36:414 

55.  A  court  of  equity  will  not  decree  spe- 
cific performance  of  a  contract  wherein  de- 
fendant, in  consideration  of  a  license  to 
use  certain  patents  belonging  to  plaintiff, 
agrees  never  to  import,  manufacture,  or 
sell  any  machines  covered  by  certain  other 
patents,  or  to  dispute  or  contest  the  validity 
of  such  patents  or  plaintiff's  title  thereto, 
and  to  morally  assist  plaintiff  in  main- 
taining public  respect  for  and  preventing 
infringements  upon  the  same;  and  further 
agrees  that  if  after  the  termination  of  his 
license  he  shall  continue  to  make,  sell,  or 
use  any  machine  or  part  thereof  containing 
such  patented  inventions,  plaintiff  shall 
have  tlie  right  to  treat  him  as  an  infringer, 
and  to  sue  out  an  injunction  against  him 
without  notice.  Pope  Mfg.  Co.  v  Gormully, 
144  U.  S.  224,  12  Sup.  Ct.  Rep.  632,  36:  414 
Cited  In  Hartford  F.  Ins.  Co.  v.  Chlcngo,  M.  & 

St.  P.  R.  Co.  175  U.  S.  106.  44  L.  ed.  91. 
20  Snp.  Ct.  Rep.  33 — .Mndeott  v.  Thomas, 
55  Fed.  649 — Hon  ton  Perinsnlnr  Button- 
Fastener    Co.    ▼.    Eureka    Specialty    Co.    65 


Fed.  621— Van  Cott  v.  Pratt,  11  UUh.  214. 
39    Pac    827. 

56.  Equity  will  not  compel  the  convey- 
ance of  land  purchased  with  the  proceeds  of 
railroad  bonds,  which  were  placed  in  de- 
fendant's hands  in  trus^,  to  expend  for  Unds 
from  said  railroad,  and  to  sell  these  as 
plaintiffs  wife  should  direct,  and  to  pay 
over  a  certain  proportion  of  the  net  pro- 
ceeds, when  it  appears  that  defendant  sur- 
rendered to  plaintiff  a  claim  he  had  upon 
certain  lands,  accepted  some  of  the  bonds 
in  payment  of  a  debt  to  him  from  plaintiff, 
and  assumed  the  trust  as  to  the  remainder 
in  reliance  on  fraudulent  and  false  state- 
ments of  the  plaintiff,  president  of  the  road, 
that  the  bonds  were  good  and  the  railroad 
lands  could  be  taken  up  with  them.  Kit- 
chen v.  Rayburn,  19  Wall.  254,  22:  64 

Editorial  note. 

Of  inequitable  contracts.  39:  956 

Excess  of  price. 

57.  Excesis  of  price  over  value,  if  the 
contract  be  free  from  imposition,  is  not  of 
itself  sufficient  to  prevent  a  decree  for  a 
specific  performance.  But.  if  to  any  un- 
fairness a  great  inequality  between  the 
price  and  the  value  be  added,  a  court  oi 
chancery  will  not  afford  its  aid.  Cathcart 
V.  Robinson,  5  Pet.  264,  8:  120 
Cited   In    Allegheny   Oil   Co.   v.    Snyder,   45  C. 

C.  A.  610,  106  Fed.  770— Green  v.  CotII- 
laud,  10  Cal.  330,  70  Am.  Dec.  7 2,'>— Rogers 
V.  Saunders,  16  Me.  99,  33  Am.  I>po.  B.'IS— 
New  England  Trust  Co.  v.  Abbott.  162  Mass. 
155,  27  L.R.A.  279,  38  N.  E.  4.12 —Fergu- 
son v.  Blackwell,  8  Okla.  498,  5s  Pac.  647. 


Editorial  note. 

Effect  of  excessive  price. 
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Increase  of  value  since  contract  made. 

See  also  infra,  VI.  b. 

58.  A  court  of  equity  will  not  refuse  to 
aid  in  the  enforcement  of  a  contract  which 
was  fair  when  it  was  made,  by  reason  of 
anv  increase  in  value  since  the  contract  was 
made,  of  the  privilege  which  is  the  subject 
of  the  contract.  Franklin  Teleg.  Co.  v. 
Harrison,  145  U.  S.  459,  12  Sup.  Ct.  Rep. 
900,  36: 776 
Cited  in  Union  P.  R.  Co.  v.  Chicago,  R.  I.  A  P. 

R.  Co.  163  U.  S.  601,  41  L.  ed.  278.  18 
Sup.  Ct.  Rpp.  1173 — Waite  v.  O'Nell.  72 
Fed.  359 — Blake  v.  Pine  Mountain  Iron  k 
Coal  Co.  22  C.  C.  A.  445.  43  U.  S.  App. 
490,  76  Fed.  039 — Brooklyn  Baseball  Club 
V.  McGulre.  116  Fed.  783 — Pacific  States 
Sav.  Loan  &  Bldg.  Co.  v.  Green.  59  C.  C.  A. 
170,  123  Fed.  46 — Columbia  Ave.  Sav.  Fund, 
S.  I).  Title  &  T.  Co.  v.  Dawson.  130  Fed. 
176 — Suburban  Const r.  Co.  v.  Naugle,  70 
111.  App.  396— Schmidts  v.  Loulsyllle  ft  N. 
R.  Co.  101  Ky.  479,  38  L.R.A.  821,  41  8. 
W.  1015 — Prospect  Park  &  C.  I.  R.  Co.  v. 
Coney  Island  as  B.  R.  Co.  144  N.  Y.  162,  26 
L.R.A.  614,  39  N.  E.  17— Philadelphia  Ball 
Club  V.  Lajole,  202  Pa.  221,  58  L.R.A.  230, 
90  Am.  St.  Rep.  627,  51  Atl.  973— Southern 
R.  Co.  V.  Franklin  A  P.  R.  Co.  96  Va.  706, 
44  L.R.A.  303,  32  S.  E.  485. 

e.  Muti*ality. 

59.  When  specific  performance  is  decreed 
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the  remedy  must  be  mutual.     Cathcart  v. 

Robinson,  5   Pet.  264,  8:  120 

Cited  In  Ross  v.   ITnion   P.   R.  Co.   Woolw.   36, 

Fed.  Cas.  No.   12,080 — Strang  v.   Richmond, 

P.  &  C.  R.  Co.  93  Fed.  74 — Suburban  Constr. 

Co.  V.  Naugle.  70  III.  App.  392. 

60.  It  is  a  general  principle  of  equity  to 
grant  a  decree  of  specific  performance  only 
where  tliere  is  a  mutuality  of  obligation, 
and  when  the  remedy  is  mutual.  Dorsey 
V.  Packwood,  12  How.' 126,  13:  921 
United   SUtes   v.   Noe,    23   How.    312, 

16:  462 

61.  When  a  contract  is  incapable  of  be- 
ing enforced  against  one  party,  that  party 
is  equally  incapable  of  enforcing  it  specifi- 
callv  against  the  other.  Rutland  Marble 
CcV.  Ripley,  10  Wall.  339,  19:  955 
Dittinguithed     In    Philadelphia    Ball    Club    t. 

Ujofe.  202  Pa.  220,  58  L.R.A.  230,  90  Am. 
St.  Rep.  627,  51  Atl.  973. 
Cited  in  Bickford  v.  Davis.  11  Fed.  551— Pull- 
man Palace  Car  Co.  v.  Texas  &  P.  R.  Co. 
4  Woods,  325,  11  Fed.  630 — Johnston  v. 
Trippe,  33  Fed.  533 — Kleinhans  v.  Jones,  15 

C.  C.  A.  650,  37  U.  S.  App.  185.  68  Fed.  749 
—Strang  y.  Richmond,  P.  &  C.  R.  Co.  93 
Fed.  74 — Newton  t.  Wooley,  105  Fed.  545 
— Blanton  v.  Kentucky  Distilleries  &  Ware- 
house Co.  120  Fed.  351 — Federal  Oil  to. 
▼.  Western  Oil  Co.  57  C.  C.  A.  431.  121 
Fed.  677 — Iron  Age  Pub,  Co.  v.  Western  U. 
Teleg.  Co.  83  Ala.  510,  3  Am.  St.  Rep.  758, 
3  So.  449 — Sturgls  v.  Galindo.  59  Cal.  31, 
43  Am.  Rep.  239 — United  States  Electric 
Lighting  Co.   t.   Metropolitan   Club,   6   App. 

D.  C.  546 — Hopwood  t.  McCausland,  120 
Iowa.  222,  94  N.  W.  469 — Ormsby  v.  Gra- 
ham, 123  Iowa.  209,  98  N.  W.  724— Ikerd 
T.  Beayers.  106  Ind.  487.  7  N.  B.  326— 
Claypool  V.  School  Comrs.  132  Ind.  271,  31 
N.  E.  665 — Louisville.  N.  A.  &  C.  R.  Co. 
▼.  Bodenschatz  Bedford  Stone  Co.  141  Ind. 
263,  .-^9  N.  E.  703— St.  Joseph  Hydraulic  Co. 
▼.  Globe  Tissue  Paper  Co.  156  Ind.  669,  59 
N.  E.  995 — Johnson  v.  Burdett  Town  Co.  7 
Kan.  App.  139,  53  Pac.  87 — Glass  v.  Rowe, 
103  Mo.  540.  15  S.  W.  334— Warren  v.  Cas- 
tello,  109  Mo.  343,  32  Am.  St.  Rep.  669,  19 
S.  W.  29— Jones  v.  Williams,  139  Mo.  87. 
37  L.R.A.  706,  61  Am.  St.  Rep.  436.  40  S. 
W.  .%3 — Putnam  t.  Grace,  161  Mass.  247. 
37  N.  E.  166 — Prospect  Park  &  C.  I.  R.  Co. 
V.  Coney  Island  &  B.  R.  Co.  144  N.  Y.  162, 
26  L.R.A.  610.  39  N.  E.  17— Philadelphia 
Ball  Club  y.  Hallman,  20  Phlla.  282 — Tousey 
V.  Etzel,  9  Utah,  337,  34  Pac.  291— Wood 
T.  Dickey.  90  Va.  164.  17  S.  E.  818— 
Eclipse  Oil  Co.  V.  South  Penn  Oil  Co.  47 
W.  Va.  89,  34  S.  E.  923. 

62.  An  agreement  to  convey  the  half  of 
land  purchased  and  paid  for  by  the  party 
himself,  in  consideration  of  a  payment  "from 
the  profits  of  the  plantation,"  which 
w^ually  belonged  to  himself,  is  but  the 
promise  of  a  gift, — a  nude  pact  which  equity 
will  not  enforce.  Dorsey  v.  Packwood.  12 
How.  126,  *  13:  921 
ntrd  in  Beall  v.  Clark,  71  Ga.  852— Smith  v. 

Phillips,  77  Va.  551. 

Editorial  notes. 

[Mutuality  of  obligation  as  a  condition 
of  the.  right  to  specific  performance  of  a 
continuing  contract.    6  L.R.A.(N.S.)   391. 

Right  of  party  not  bound  because  he  did 
not  sign   the   contract,  to  enforce   specific 


performance  against  a  party  who  did  sign. 
6   L.R.A.(N.S.)    397. 

Right  to  specific  performance  of  option 
to  purchase  as  afTected  by  lack  of  mutuality 
of  obligation.     6  L.R.A.(N.S.)   403.] 

/.  Parol     Contracts     and     Statute     of 

Frauds. 

As  to  Statute  of  Frauds  Generally,  see  Con- 
tracts, I.  e,  4;  I.  e,  6,  6. 

63.  A  bill  to  compel  the  conveyance  of 
land  cannot  be  maintained  upon  a  parol 
agreement  only.  The  statute  of  frauds  would 
be  a  complete  bar.  May  v.  Sloan  (May  v. 
Rice)    101  U.  S.  231,  25:  797 

Editorial  note. 

Of  parol  agreement  for  land.  39:  976 

Effect  of  part  performance. 

See  also  infra,  116-118,  151. 

64.  Specific  performance  of  a  parol  con- 
tract for  the  sale  of  lands  will  not  be  de- 
creed, unless  the  terms  of  the  contract  are 
clearly  proved  or  admitted,  and  there  is 
sufficient  part  performance  to  show  that 
fraud  and  injustice  would  be  done  if  the 
contract  was  held  inoperative.  Williams 
V.  Morris,  95  U.  S.  444,  24:  360 
Cited   In    Walcott   v.    Watson,    53    Fed.    4vJb — 

Wenham  v.  Swltzer,  8  C.  C.  A.  409,  15  U. 
S.  App.  302,  59  Fed.  947 — ^Reld  v.  Diamond 
Plate-Glass  Co.  29  C.  C.  A.  117,  54  U.  S. 
App.  619,  85  Fed.  291 — Kane  v.  Luckman, 
131  Fed.  618 — Salomon  v.  McRae.  9  Colo. 
App.  26,  47  Pac.  400 — Waters  v.  Ritchie,  3 
App.  D.  C.  393 — Lester  v.  Heldt,  86  Gn. 
228,  10  L.R.A.  109,  12  S.  E.  214— Pnlse  v. 
Miller,  81  Ind.  192 — Cutainger  v.  Ballard, 
115  Ind.  95,  17  N.  E.  206 — Swales  v.  Jack- 
son, 126  Ind.  284,  26  N.  E.  62 — Woodbury 
v.    Gardner,    77    Me.    71 — Bennett    v.    Dver, 

89  Me.  22,  35  Atl.  1004— Hayes  v.  Jackson. 
159  Mass.  458.  34  N.  B.  683— Ringer  v. 
Holtzclaw,  112  Mo.  522,  20  S.  W.  800 — 
Kelly  V.  Thuey,  143  Mo.  436,  45  S.  W.  300 
— Parks  V.  People's  Bank,  31  Mo.  App.  18 
— Rucker  v.  Harrington,  52  Mo.  App.  489 — 
Barton  v.  Patrick,  20  Neb.  G63,  31  N.  W 
370 — Webster  v.  Clark.  60  N.  H.  37— Cam- 
eron V.  Tompkins,  72  Hun,  117,  25  N.  Y. 
Supp.  305 — United  Press  v.  New  York  Press 
Co.  164  N.  Y.  410.  53  L.R.A.  293,  58  N.  E. 
527 — Catterlln  v.  Bush,  39  Or.  501.  65  Pac. 
1064 — Andrews  Bros.  Co.  v.  Y^oungstown 
Coke  Co.  7  Pa.  Co.  Ct.  69 — Munk  v.  Weld- 
ner,  9  Tex.  Civ.  App.  494,  29  S.  W.  409— 
Abba  V.  Smyth.  21  Utah,  115,  59  Pac.  756 — 
Edlchal  Bullion  Co.  v.  Columbia  Gold  Min. 
Co.  87  Va.  645.  13  S.  E.  100— Hale  v.  Hale, 

90  Va.  731,  19  S.  E.  739— Clark  v.  Glldden, 
60  Vt.  710,  15  Atl.  358— Western  U.  Teleg. 
Co.  V.  Bullard,  67  Vt.  278,  31  Atl.  286. 

65.  Specific  performance  of  a  parol  ajjree- 
ment  to  give  an  intended  dauphter-in-Iaw 
a  lot  of  land,  if  she  will  erect  a  dwelling* 
house  on  it,  which  has  been  done,  will  be 
decreed.  Neale  v.  Neale,  9  Wall.  1,  19:  590 
Cited  In   Wiggins   Ferry   Co.   v.   Ohio  &  M.   R. 

Co.  142  U.  S.  414.  35  L.  ed.  1002.  12  Sup. 
Ct.  Rep.  188— Whitney  v.  Hay,  15  App.  D. 
C.  180 — Woodbury  v.  Gardner.  77  Me.  71 — 
Douglass  V.  Snow.  77  Me.  95 — Donnell  v. 
Wylle,  85  Me.  146,  26  Atl.  1092— Ander- 
son V.  Shockley.  82  Mo.  25.5 — Dozler  v.  Mat- 
son,   94   Mo.   332,   4  Am.  St.   Rep.  388,   7   S. 
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W.  208— Story  v.  Black,  6  Mont.  50,  61 
Am.  Rep.  37,  1  Pac.  1 — Dawson  v.  McFad- 
din,  22  Neb.  136,  34  N.  W.  338— Schroder 
y.  Wanzor,  36  Hun,  426 — Griggsby  v.  Os- 
born,  82  Va.  373 — Frame  v.  Frame,  32  W. 
Va.  477,  6  L.R.A.  880,  8  S.  E.  901. 

66.  Where  one  purchases  and  takes  the 
title  of  land  in  his  own  name,  but  with  the 
intention  and  under  the  verbal  promise  to 
convey  it  to  another,  upon  consideration 
that  she  should  take  care  of  him  during 
the  remainder  of  his  life,  as  she  had  done 
in  the  past,  and  places  her  in  possession  of 
the  property,  and  she  does  so  take  care  of 
him  during  his  life,  she  is  entitled  to  a  spe- 
cific performance  of  the  promise  and  to  a 
conveyance  of  the  title  to  her,  after  his 
death,  by  his  executors  and  trustees.  Brown 
V.  Sutton,  129  U.  S.  238,  9  Sup.  Ct.  Rep.  273, 

32:  664 
Cited  in  Townsend  v.  Vanderwerker,  160  U. 
S.  183,  40  L.  ed.  387,  16  Sup.  Ct.  Rep.  258 — 
Whitney  v.  Hay,  181  U.  S.  90.  45  L.  cd.  764, 
21  Sup.  Ct.  Rep.  537 — Whitney  v.  Hay,  15 
App.  D.  C.  184 — Wylle  v.  Charlton,  43  Neb. 
845.  62  N.  W.  220— Wall  v.  Minneapolis,  St. 
P.  ft  S.  Ste.  M.  R.  Co.  86  Wis.  58,  56  N.  W. 
867 — Hammond  v.  Barton,  93  Wis.  187,  67 
N.  W.  412. 

67.  A  rule  that  the  statute  of  frauds  is 
not  a  defense  to  a  contract  which  has  been 
executed  applies  in  a  suit  for  specific  per* 
formanoe,  as  well  as  in  actions  at  law. 
Swain  v.  Seamens,  9  Wall.  254,  19:  554 

68.  In  order  that  equity  may  enforce  spe- 
cific performance  of  a  parol  contract  for 
the  sale  or  exchange  of  lands,  plaintiff  must 
show  conclusively  a  contract,  payment  or 
tender  of  the  consideration,  part  perform- 
ance such  that  its  rescission  would  be  a 
fraud  on  the  other  party,  and  delivery  of 
possession.  Where  there  has  been  no  part 
execution  on  either  side,  nor  anything  but 
a  breach  of  promise,  the  relief  will  not  be 
granted.  Purcell  v.  Miner  (Purcell  v.  Cole- 
man) 4  Wall.  513,  18:435 
Rogers  Locomotive  &  Mach.  Works  v.  Helm, 

154  U.  S.  610  Appx.  14  Sup.  Ct.  Rep. 
1177,  and  22:  562 

Williams  v.  Morris,  95  U.  S.  444,  24:  360 
Cited  in  Williams  v.  Morris,  95  U.  S.  456, 
24  L.  ed.  362 — Dunphy  v.  Ryan,  116  U.  S. 
498,  29  Ia  ed.  705.  6  Sup.  Ot.  Rep.  486. — 
Diicle  V.  Ford,  138  U.  8.  594,  34  L.  ed. 
1096.  11  Sup.  Ct.  Rep.  417 — ^RiBprles  v. 
Erney,  154  U.  S.  254,  38  L.  ed.  980,  14 
Sup.  Ct.  Rep.  1083 — WInslow  v.  Baltimore 
&  O.  R.  Co.  188  U.  8.  658,  47  L.  ed.  640,  23 
Sup.  Ct.  Rep.  443 — Dudley  v.  Hay  ward,  11 
Fed.  545 — Andrews  Bros.  Co.  v.  Youngs- 
town  Coke  Co.  39  Fed.  3r>4 — McKlnnon  v. 
McKlnnon,  46  Fed.  718 — Marr  v.  Shaw,  51 
Fed.  864 — Walcott  v.  Watson,  53  Fed.  435 
— Wenham  v.  Swltzer,  8  C.  C.  A.  409,  15 
U.  S.  App.  302,  59  Fed.  947 — Ilarman  v. 
Hnrman,  17  C.  C.  A.  509,  34  U.  S.  App.  316. 
70  Fed.  924 — Kane  v.  Luckman,  131  Fed. 
612 — Tourtelotte  v.  Brown,  4  Colo.  App. 
n04.  36  rac.  73 — Fldeler  v.  Norton,  4  Dak. 
273,  30  N.  W.  128— Buttz  v.  Colton.  6  Dak. 
317,  43  N.  W.  717— Armes  v.  Blgelow,  3 
MacArth.  453 — Waters  v.  Ritchie,  3  App. 
D.  C.  393 — McCartney  v.  Fletcher.  11  App. 
D.  C.  8 — Tate  v.  Jones,  16  Fla.  243 — Noal 
V.   Gregory,    19    Fla.    306— Wallace   v.    Rap- 


pleye.  103  111.  248— Towle  v.  Wadsworth.  147 
111.  99,  30  N.  E.  602— Barrett  v.  Gelsinger* 
148  111.  110,  .35  N.  E.  354— Cutslnger  t.  Bal- 
lard, 115  Ind.  95,  17  N.  E.  206— Swales  t. 
Jackson,  126  Ind.  284,  26  N.  E.  62— Bfoore 
T.  Chicago,  R.  I.  &  P.  R.  Co.  7  Kan.  App. 
251,  53  Pac.  775 — Douglass  v.  Snow,  77  Me. 
93— Bennett  v.  Dyer,  89  Me.  22,  35  Atl,  1004 
—Kraft  V.  Egan,  78  Md.  40,  26  Atl.  1082 
— Glass  V.  Hulbert,  102  Mass.  44,  3  Am. 
Rep.  418— Blodgett  ▼.  Hildreth,  103  Mass. 
486— Rawdon  v.  Dodge,  40  Mich.  699— Raat> 
V.  Smith,  61  Mich.  549,  1  Am.  St.  Rep.  619. 
28  N.  W.  676— Lydick  v.  Holland,  83  Mo. 
707 — Beckmann  v.  Mepham,  97  Mo.  App. 
163,  70  S.  W.  1094 — Dude  v.  Ford,  8  Mont, 
239,  19  Pac.  414— McPherson  v.  Wlswell.  16 
Neb.  629,  21  N.  W.  391— Hitcblns  t.  Pet- 
tinglll,  58  N.  H.  889— Johnson  y.  Bell,  5S 
N.  H.  896 — ^Kendall  y.  Green,  67  N.  H.  569. 
42  Atl.  178 — Brown  y.  Brown,  29  Hun.  50O 
—Kelly  V.  Ruble,  11  Or.  91,  4  Pac.  593 — 
Lamar  y.  Wright,  31  S.  C.  75,  9  S.  E.  736 
— ^Ponce  y.  McWhorter,  50  Tex.  572 — Cham* 
bers  y.  Emery,  18  Utah,  897.  45  Pac.  192 — 
Swash  y.  Sharpsteln,  14  Wash.  436,  32  L. 
R.A.  799,  44  Pac.  862 — Vickera  y.  Slsson. 
10  W.  Va.  18. 

69.  Although,  under  the  statute  of  frauds, 
the  memorandum  signed  by  both  parties  is 
not  sufficient  to  support  a  bill  for  specific 
performance  of  a  contract,  yet  when  the 
terms  of  the  contract  have  been  otherwise 
clearly  established  by  the  eyidence,  and 
there  has  been  full  performance  by  plain- 
tiff, and  substantial  part  performance  by 
defendant,  specific  performance  will  be  de- 
creed. Bigelow  y.  Armes,  108  U.  S.  10,  1 
Sup.  Ct.  Rep.  83,  27:  63 1 
Cited  in  Rlggles  y.   Erney,  154  U.  8.  253,  38 

L.  ed.  980,  14  Sup.  Ct.  Rep.  1083 — ^Wbe«]- 
Ing  Bridge  &  Terminal  R.  Co.  y.  Reymann 
Brewing  Co.  32  C.  C.  A.  576,  61  U.  S.  App. 
531,  90  Fed.  194 — Gilbert  y.  Sleeper,  71 
Cal.  293,  12  Pac.  172 — Barton  y.  Danlap, 
8  Idaho,  92,  66  Pac.  832 — Pawling  y.  Pawl- 
ing, 86  Hun,  605,  33  N.  Y.  Supp.  780. 

70.  The  receipt  of  rent  by  the  beneficiary 
in  a  trust,  after  the  expiration  of  a  lease 
containing  a  covenant  to  renew,  in  igno- 
rance of  the  invalidity  of  such  lease  under 
the  statute  of  frauds,  because  signed  bv 
only  one  of  the  trustees  in  whom  the  title 
is  vested,  is  not  such  part  performance  as 
calls  for  the  specific  performance  of  such 
covenant, — especially  where  her  action  was 
unknown  to  the  trustees,  who  had  substan- 
tially refused  to  renew  on  the  old  basis, 
and  took  place  while  negotiations  were  pend- 
ing between  them  and  the  lessee  relative  to 
the  terms  of  a  continued  occupation  of  the 
land.  Winslow  v.  Baltimore  &.  O.  R.  Co. 
188  U.  S.  646,  23  Sup.  Ct  Rep.  443. 

47:635 

71.  Tlie  continued  possession  of  land  by 
a  lessee  after  the  expiration  of  a  five  years' 
lease  which  contained  a  covenant  to  renew 
for  a  like  period,  and  the  payment  and  ac- 
ceptance of  rent  therefor  during  the  period 
covered  by  the  renewal  clause,  are  not  such 
part  performance  as  calls  for  the  specific 
performance  of  a  covenant  to  renew  con- 
tained in  a  lease  which  purports  to  have 
been  executed  in  compliance  with  the  re- 
newal covenant  in  the  x^rior  lease,  but  which 
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u  invalid  under  the  statute  of  frauds  be- 
cause signed  by  only  one  of  the  trustees 
in  whom  the  title  to  the  property  was 
vested.  Winslow  y.  Baltimore  &  O.  R.  Co. 
188  U.  S.  646,  23  Sup.  Ct.  Rep.  443, 

47:  635 

72.  There  has  been  no  such  part  perform- 
ance as  justifies  specific  performance  of  an 
oral  agreement  to  convey  land  where  all 
the  steps  looking  toward  performance 
were  disputed  by  a  lessee  in  possession. 
Halsell  V.  Renfrow,  202  U.  8.  287,  26  Sup. 
Ct.  Rep.  610,  50:  1032 

g.  Contracts  as   to   Personalty, 

Efi'ect  of  Delay  and  Increase  in  Value,  see 

infra,  134. 
Decree  in  Action  on,  see  infra,  146. 
See  also  supra,  55. 

73.  A  specific  performance  of  contract 
relating  to  personalty  can  be  enforced  in 
chancery.  Mechanics  Bank  v.  Seton,  1  Pet. 
299,  7:  152 

74.  The  enforcement  of  contracts  not  re- 
lating to  realty,  by  a  decree  for  specific  per- 
formance, is  not  an  unusual  exercise  of 
equity  jurisdiction.  Courts  of  equity  ou^ht 
not  to  decline  the  jurisdiction  for  the  specific 
performance  of  contracts  whenever  the  rem- 
edy at  law  is  doubtful  in  its  nature,  extent, 
operation,  or  adequacy.  Southern  Exp. 
Co.  V.  Western  North  Carolina  R.  Co.  99  U. 
S.  191,  25:  319 
Cited  In  Mutual  L.  Ins.  Co.  v.  Blair,  130  Fed. 

076 — Dow  V.  Northern  R.  Co.  67  N.  H.  65, 
36  Atl.  510. 

75.  A  specific  performance  of  a  contract 
relating  to  personalty  can  be  enforced  in 
chancery;  but  courts  will  weigh  with  great- 
er nicety  contracts  of  this  description  than 
such  as  relate  to  lands.  Mechanics  Bank 
▼.  Seton,  1  Pet.  299,  7:  152 
Cited  in   Roundtree  v.   McLaln,   Hempst.   246, 

Fed.  Cas.  No.  12,084a — Altoona  Electrical, 
Engineering  &  Supply  Co.  v.  Klttanning  & 
F.  C.  Street  R.  Co.  126  Fed.  561— Casey 
T.  Holmes,  10  Ala.  785 — Parker  v.  Garrls- 
ion,  61  111.  254— Clark  v.  Flint.  22  Pick. 
238,  33  Am.  Dec.  783 — Livesley  v.  Johnston, 
45  Or.  49,  65  L.R.A.  788,  76  Pac.  946. 

76.  The  doctrine  of  specific  performance  is 
rarely  applied  to  contracts  affecting  per- 
sonal property;  but  where  the  relief  prayed 
for  is  the  delivery  of  written  instruments 
to  which  complainant  is  entitled,  and  not 
performance  of  an  executory  contract  furth- 
er than  to  decree  reimbursement  of  the 
amount  the  complainant  has  been  compelled 
to  pay  against  the  terms  of  the  contract, 
chancery  has  jurisdiction  of  the  cause. 
Clarke  v.  White,  12  Pet.  178,  9:  1046 
Cited  in  Kopplin  v.  Eopplln,  8  Tex.  Civ.  App. 

629,  28  S.  W.  220. 

77.  A  personal  contract  to  deliver  marble 
of  certain  kinds,  and  in  blocks  of  a  kind 
such  that  the  court  is  incapable  of  deter- 
mining whether  they  accord  with  the  con- 
tract or  not,  will  not  be  enforced  by  a  de- 


cree of  specific  performance.  Rutland  Mar- 
ble Co.  V.  Ripley,  10  Wall.  339,  19:  955 
Distinguished  In  Lawrence  v.  Saratoga  Lake  R. 

Co.  36  Hun,  475. 
Cited  in  Texas  &  P.  B.  Co.  v.  Marshall,  136 
U.  S.  407,  34  L.  ed.  890.  10  Sup.  Ct.  Rep. 
846 — Joy  V.  St.  Louis,  138  U.  S.  47,  34  L. 
ed.  858,  11  Sup.  Ct.  Rep.  243 — Franklin 
Teleg.  Co.  v.  Harrison,  145  U.  S.  472,  36 
L.  ed.  780,  12  Sup.  Ct.  Rep.  900 — Central 
Branch  Union  P.  R.  Co.  v.  Western  U.  Teleg. 
Co.  1  McCrary,  566,  8  Fed.  421 — Chicago 
k  A.  R.  Co.  v.  New  York,  L.  E.  &  W.  R. 
Co.  24  Fed.  521 — Berliner  Gramaphone  Co. 
V.  Seaman,  49  C.  C.  A.  102,  110  Fed.  34 — 
Pacific  States  Sav.  Loan  &  Bldg.  Co.  v.  Green, 
59  C.  C.  A.  170,  123  Fed.  46— Wingo  v. 
Hardy,  94  Ala.  191,  10  So.  659— South  de 
North  Ala.  R.  Co.  v.  Highland  Ave.  &  Belt 
R.  Co.  98  Ala.  407,  89  Am.  St.  Rep.  74,  13 
So.  682— Electric  Lighting  Co.  v.  Mobile 
&  S.  H.  R.  Co.  109  Ala.  195,  55  Am.  St. 
Rep.  927,  19  So.  721— South  &  North  Ala. 
R.  Co.  V.  Highland  Ave.  &  Belt  R.  Co.  117 
Ala.  407,  23  So.  973 — Rogers  Mfg.  Co.  v. 
Rogers,  58  Conn.  864,  7  L.R.A.  781,  18 
Am.  St..  Rep.  278,  20  Atl.  467— Stanton  v. 
Singleton,  126  Cal.  666,  47  L.R.A.  336,  50 
Pac.  146 — Kennicott  v.  Leavitt,  37  111.  App. 
487 — Louisville,  N.  A.  &  C.  R.  Co.  v.  Boden- 
BchaU  Bedford  Stone. Co.  141  Ind.  264,  30 
N.  E.  703— Schmidts  v.  Louisville  &  N.  R. 
Co.  101  Ky.  473,  38  L.R.A.  819,  41  S.  W. 
1015 — Blanchard  v.  Detroit,  L.  &  L.  M.  R. 
Co.  81  Mich.  57,  18  Am.  Rep.  142 — Cochran 
V.  Pascault,  54  Md.  17— Blair  v.  St.  Louis, 
K.  &  N.  W.  B.  Co.  92  Mo.  App.  557 — Fargo  v. 
New  York  &  N.  B.  R.  Co.  3  Misc.  211,  23 
N.  Y.  Supp.  360 — Standard  Fashion  Co.  v. 
Siegel-Cooper  Co.  30  App.  Div.  575,  62  N. 
Y.  Supp.  433 — St.  Regis  Paper  Co.  v.  Santa 
Clara  Lumber  Co.  55  App.  Div.  228,  67  N. 
Y.  Supp.  149 — Standard  Fashion  Co.  v. 
Siegel-Cooper  Co.  157  N.  Y.  66,  43  L.R.A. 
857,  68  Am.  St.  Rep.  749,  51  N.  B.  408 — 
Bangor  &  P.  R.  Co.  v.  American  Bangor  Slate 
Co.  8  Northampton  Co.  Rep.  163 — Monon- 
gahela  River  Consol.  Coal  &  Coke  Co.  v. 
Forsythe,  81  Pittsb.  L.  J.  N.  S.  403— Semplo 
V.  Cleveland  &  P.  B.  Co.  172  Pa.  374,  33 
Atl.  564— Doyle  v.  Harris,  11  R.  I.  542— 
McCann  v.  South  Nashville  Street  R.  Co. 
2  Tenn.  Ch.  776 — Southern  R.  Co.  v.  Frank- 
lin ft  P.  B.  Co.  96  Va.  709,  44  L.R.A.  304, 
32  S.  B.  485— Shepherd  v.  Groflf,  84  W.  Va. 
125,  11  S.  B.  097. 

78.  Where  a  railroad  company  has  re- 
ceived money  on  bond  and  mortgage,  which 
it  has  covenanted  to  apply  to  the  construc- 
tion and  equipment  of  the  road,  and  after 
the  road  has  been  put  in  operation  the 
company  undertakes  to  divert  the  rolling 
stock  from  the  use  of  the  road,  the  aid  of 
a  court  of  equity  may  be  invoked  to  protect 
the  security  'of  the  bondholders.  Pennock 
V.  Coe,  23  How.  117,  16:  436 

Editorial  notes. 

Of  contract  as  to  personal  chattel.    4:  66 
[Of  contract  for  sale  of  stock  in  corpo- 
ration.    50  L.R.A.  501.] 

h.  Contracts  as  to  Beat  Propei^ty. 
1.  Mn  General, 

Parol  Contract,  see  supra,  IV.  f. 
Necessity  of  Certainty  in  Contract,  see  su- 
pra, 39-46. 
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Necessity  of  Mutuality,  see  supra,  62.  I 

Right   of  Pre-emptor's   Grantee   to   Compel 

Conveyance,    see    Public   Lands,    915. 
See  also  supra,  56;  Trusts,  120. 

79.  It  has  been  almost  as  much  a  matter 
of  course  for  a  court  of  equity  to  decree  a 
specific  execution  of  a  contract  for  the  pur- 
chase of  lands,  where,  in  its  nature  and 
circumstances,  it  is  unobjectionable,  as  it 
is  to  give  damages  at  law  where  an  action 
will  lie  for  a  breach  of  the  contract.  King 
V.  Hamilton,  4  Pet.  311,  7:  869 
Cited    In    Fltzpatrlck    v.    Beatty,    6    111.    468— 

Tlffln  V.  Shnwhan,  43  Ohio  St.  184,  1  N. 
E.  581 — Blair  v.  Snodgrass,  1  Sneed,  25 — 
McComns  v.  Easley,  21  Gratt.  31 — West  Vir- 
ginia Oil  &  Oil  Land  Co.  v.  VInal,  14  W.  Va. 
686. 

80.  A  decree  for  the  specific  performance 
of  a  contract  for  the  sale  of  real  estate  does 
not  go  as  a  matter  oi  course,  but  is  granted 
or  withheld  according  as  equity  and  justice 
seem  to  demand  in  view  of  all  the  circum- 
stances of  the  case.  McCabe  v.  Matthews, 
155   U.   S.  550,   15   Sup.   Ct.  Rep.   190, 

39:  256 
Cited  in  Wesley  v.  Eells,  177  U.  S.  376,  44  L. 
ed.  312,  20  Sup.  Ct.  Rep.  661 — Engelstad  ▼. 
Dufrcsne,  54  C.  C.  A.  46,  116  Fed.  590 — 
Goddvrd  y.  The  American  Queen.  44  App. 
DIv.  459,  61  N.  Y.  Supp.  133— Docter  v. 
Purch,  91  Wis.  478.  65  N.  W.  161. 

81.  When  the  contract  price  for  lands  is 
fully  paid,  the  vendee  may  compel  a  convey- 
ance of  the  legal  title  by  the  vendor,  his 
heirs  or  assigns.  Jennison  v.  Leonard,  21 
Wall.  302,  22:  539 

82.  Contracts  in  regard  to  possessory  in- 
terests in  public  lands  in  Oregon,  made  by 
occupants  before  the  laws  of  the  United 
States  were  extended  over  them  by  the  Ore- 
gon donation  act,  will  be  enforced  when  the 
legal  title  has  been  conveyed  by  the  United 
States.  A  purchaser  by  such  a  contract  ac- 
quired an  equitable  right  to  the  land,  which 
will  be  enforced  when  legal  title  is  ob- 
tained.     Stark    V.    Starr,   94    U.'  S.   477, 

24:  276 
Lamb  v.  Davenport,  18  Wall.  307,  21:  759 
Cited  In  Barney  v.  Dolph,  97  U.  S.  654,  24  L. 

ed.    1063— Hall    v.    Russell,    101    U.    S.    507, 

25    L.    ed.    831— ShIvely    v.    Bowlby,    152    U. 

S.  51,  38  L.  ed.  350,  14  Sup.  Ct.  Rep.  548 — 

Clark  V.  Herlngton,  180  U.  S.  211,  46  L.  ed. 

1131,    22    Sup.    Ct.    Rep.    872— Woodruff    v. 

North    Bloomneld    Gravel   Min.   Co.   9   Sawy. 

533,  18  Fed.  801. 

83.  Mere  increase  in  value  of  land,  since 
the  contract  of  sale,  is  no  objection  to  spe- 
cific performance.  Willard  v.  Tayloe,  8 
Wall.  557,  19:  501 

84.  In  a  suit  for  specific  performance  of  a 
contract  for  the  exchange  of  land,  the  de- 
fendant cannot  repudiate  the  contract  on  the 
ground  tliat  it  gives  the  plaintifT  less  land 
than  was  originallv  agreed  upon.  Union 
P.  R.  Co.  V.  McAlpine,  129  U.  S.  305,  9 
Sup.  Ct.  Rep.  286,  32:  673 

85.  Where  two  titles  to  a  tract  of  land 
were   both   derived   from    the   same   person, 


an  agreement,  by  the  holder  of  the  senior 
title  with  the  original  girantor,  to  confirm 
the  sale  of  the  latter  to  the  holder  of  the 
junior  title,  he  receiving  the  purchase  mon- 
ey, creates  a  privity  of  contract  between 
the  holder  of  tne  senior  title  and  the  pur- 
chaser of  the  junior  title;  and  the  latter 
can  enforce  said  agreement  for  the  confirm- 
ation of  his  title.  Buchannon  v.  Upsliaw,  1 
How.  56,  11:46 

86.  Where  defendant  in  an  action  to  com- 
pel a  conveyance  of  lands  has  the  legal  title 
and  the  possession  without  any  fraud  or  un- 
fairness, and  the  evidence  for  plaintifT  is  not 
conclusive,  the  maxim  applies  that  better  is 
the  condition  of  the  defendant.  Simmons 
v.  Ogle,  105  U.  S.  271,  26:  1087 

Editorial  notes. 

[Of  contract  for  conveyance  where  wife 
refuses  to  unite  in  the  conveyance.  24  LJR. 
A.  763. 

To  prevent  revocation  of  license.  49  L.R. 
A.  497. 

Of  land  contract  as  affected  by  provision 
for  liquidated  damages.  2  LJl.A.(N.S.) 
210. 

Of  contract  signed  by  beneficiary  but  not 
by  holder  of  legal  title.  2  L.R.A.(N.S.) 
884. 

Sufficiency  of  possession  alone  as  ground 
for  granting  specific  performance  of  parol 
gift  of,  or  contract  to  convey,  real  property. 
8  I..R.A.(N.S.)   870.] 

2.  Doubtful  or  Defective  Titles, 

See  also  supra,  10. 


Editorial  noises. 

Sufficiency  of  title. 


4:254;   5:323 


Elnforccment  against  vendeo. 

See  also  Vendor  and  Purchaser,  111. 

87-8.  Where  the  vendor  is  unable  to  make 

a  good  title,  he  cannot  obtain  a  decree  for 

specific    performance.      Morgan   v.   Morgan, 

2  Wheat.  290,  4:  242 

Watts  v.  Waddle,  6  Pet.  389,  8:  437 

Cited   in   Wesley    v.    Eells,   177   U.   S.    376,  44 

L.   ed.   812,   20   Sup.   Ct.   Rep.   661— Blanton 

V.    Kentucky    Distilleries    &    Warehouse    Co. 

120  Fed.  359 — I>ane  v.  Union  Nat.  Bank.  75 

111.  App.  307— Guild  v.  Atchison,  T.  &  S.  F. 

R.  Co.  57  Kan.  76,  33  L.R.A.  81,  57  Am.  St. 

Rep.  312,  45  Pac.  82 — State  v.  Sunapee  Dam 

Co.   72   N.    n.    123,   55   Atl.   899— Moseby  t. 

Burrow.   52   Tex.   404 — Steams   v.    Beckham, 

31  Gratt.  421 — Dormltzer  v.  German  Sav.  ft 

L.    See.    23    Wash.    190.    02    Pac.    862— IMed- 

mont  Coal  &  I.  Co.  v.  Green,  3  W.  Va.  50,  OS 

Am.  Dec.  799. 

89.  A  contract  to  purchase  land  will  not 
be  specifically  enforced  against  the  vendee, 
when  the  title  is  not  marketable,  and  can- 
not be  made  so,  except  by  successful  liti- 
gation to  remove  a  mortgaj^e  from  record, — 
especially  when  no  affirmative  action  there- 
for can  be  taken  because  the  mortjrajre  is 
held  by  a  state  official  on  behalf  of  the  state. 
Wesley  v.  Eells,  177  U.  S.  370,  20  Sup.  Ct. 
Rep.  661,  44:810 

Cited  in  Kane  v.  Luckman.  131  Fed.  612 — God- 
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frey  T.   RoBenthal,   17  8.   D.  459,  97  N.  W. 
865. 

SO.  Where  the  legal  title  cannot  be  con- 
veyed to  the  vendee  by  the  vendor,  and  the 
vendee  must  resort  to  a  court  of  equity  to 
establish  his  title,  notwithstanding  a  convey- 
ance of  all  the  rights  of  the  vendor  to  him, 
the  court  will  not  compel  the  latter  to  per- 
form the  contract.  Hepburn  v.  Auld,  5 
Cranch,  262,  3:  96 

Cited  In  Hepburn  v.  Dunlop.  1  Wheat.  184,  4 
L.  ed.  67— Wesley  v.  Eel  Is,  177  U.  S.  376, 
44  L.  ed.  812,  20  Sun.  Ct.  Rep.  661~Long- 
worth  V.  Taylor,  1  McT^an,  401,  Fed.  Cas. 
No.  8,400 — American  Security  &  T.  Co.  v. 
Muse.  4  App.  D.  C.  24 — Ijincnster  v.  Roberts, 
144  111.  225,  33  N.  W.  27— Thompson  v. 
Gould,  20  Pick.  130 — Wood  v.  Mason,  2 
Coldw.  253. 

Where    vendor    has    disabled    himself 
from  performance. 

See  also  supra,  32;  infra,  137-141. 

91.  A  court  of  chancery  cannot  decree 
specific  performance  of  an  agreement  to  con- 
vey property  which  has  no  existence,  or  to 
which  the  defendant  has  no  title,  although 
the  want  of  title  is  caused  by  the  defendant's 
own  act,  as,  by  his  conveyance  to  a  bona 
flde  purchaser.  Kennedy  v.  Hazelton,  128 
U.  S.  667,  9  Sup.  Ct.  Rep.  202,  32:  576 
Cited  In   Hildreth  v.  Thtbodeau,   117  Fed.  148 

— Murjahn  v.  Hall.  119  Fed.  187— Stlckney  v. 
Goody,  132  111.  228,  23  N.  E.  1034— Saar  v. 
Ferrts,  145  111.  119,  34  N.  E.  52— Sellers 
v.  Greer.  172  111.  558,  40  L.R.A.  502,  50 
N.  E.  246— Relnbold  y.  Laufer,  6  North- 
ampton Co.  Rep.  352. 

92.  Specific  performance  of  an  agreement 
to  convey  land  cannot  be  decreed  where  the 
vendor  has  sold  the  property  to  one  who  is 
free  from  all  equities.  Halsell  v.  Renfrew, 
202   U.  S.  287,  26   Sup.  Ct.  Rep.  610, 

50:  1032 

Vendor  only  part  owner. 

93.  Specific  performance  by  a  part  owner 
of  land,  of  a  contract  made  by  a  real-estate 
broker,  cannot  be  enforced  unless  he  held 
himself  out  as  the  sole  owner  or  as  having 
authority  from  his  co-owners  to  sell  the 
whole.  Cochran  v.  Blout,  161  U.  S.  350,  16 
Sup.  Ct.  Rep.  454,  40:  729 

Sale  of  land  under  Jadgment. 

94.  Specific  performance  of  a  contract  to 
convey  land  will  not  be  decreed  where  the 
land  has  been  sold  on  a  judgment  rendered 
for  the  purchase  money.  Boone  v.  Missouri 
Iron  Co.  17  How.  340,  15:  171 

Good  title  before  decree. 

95.  A  court  of  equity  may  decree  a  specific 
performance  of  a  contract  for  the  sale  of 
land,  if  the  vendor  is  able  to  make  a  good 
title  before  the  decree  is  pronounced,  al- 
though he  did  not  have  a  good  title  at  the 
time  when,  by  the  terms  of  the  contract,  the 
land  ought  to  have  been  conveyed.  Hep- 
bum  V.  Auld,  5  Cranch,  262,  3i96 
Hepburn  v.  Dunlop,  1  Wheat.  179,  4:  65 
Cited  in  Longworth  v.  Taylor.  1  Mclvean,  395, 

Fed.  Cas.   No.   8.400 — Warner   v.   Daniels,    1 
Woodb.   ft  M.    112.    Fed.    Cns.    No.    17,181— 
Blanton    t.    Kentucky    DfEtillerles    &    Ware- 
U.  S.  Dig.— 331 


house  Co.  120  Fed.  350— Ilosmor  v.  Wyoming 
R.  A  Iron  Co.  65  C.  C.  A.  90.  120  Fed.  892— 
Linn  v.  McLean,  80  Ala.  368— Chiismnn  v. 
Partoe,  38  Ark.  60— Gibson  v.  Brown,  214 
111.  336,  73  N.  E.  r>78— Brackonridge  v.  Daw- 
son, 7  Ind.  387 — Tewksbury  v.  Howard,  138 
Ind.  111.  37  N.  E.  355— Boll  v.  Sternberg, 
53  Kan.  574,  36  Pac.  1018— Maryland  Constr. 
Co.  V.  Kaper.  90  Md.  542.  45  Atl.  197— 
Barnard  v.  Lee,  97  Mass.  94— Seaver  v.  Hall. 
50  Neb.  884,  70  N.  W.  373— Rodman  v. 
Zilley,  1  N.  J.  Eq.  327— Oakey  v.  Cook.  41 
N.  J.  Eq.  304,  7  Atl.  495— Conover  v. 
Tlndall,  20  N.  J.  L.  517— Fortune  v.  Wat- 
kins,  94  N.  C.  316 — Moss  v.  Hanson,  17  Pa. 
382— Convers  v.  Vanatta.  24  Pa.  258^— 
liong  V.  Perdue,  83  Pa.  218 — McKfnnoy  v. 
Jones.  56  Wis.  50.  12  N.  W.  381 — Gregorle 
V.  Bulow,  Rich.  Eq.  Cas.  242. 

96.  One  who  seeks  specific  performance 
of  a  contract  must  show  performance,  of 
an  offer  to  perform,  on  his  part.  Boone  v. 
Missouri  Iron  Co.  17  How.  340,  15:  171 

—  Kdltorlal  notes. 

When  title  must  be  made.    4:  65;  4:  242 


F.  Performance  or  Offer  to  Perform, 

Waiver  of  Performance,  see  infra,  VII. 
Excuses  for  Nonperformance,  see  infra,  119- 
122. 

97.  The  plaintiff  who  seeks  for  the  spe- 
cific performance  of  an  agreement  must 
show  that  he  has  performed,  or  offered  to 
perform,  on  his  part,  the  acts  which  formed 
the  consideration  of  the  alleged  undertaking 
on  the  part  of  the  defendant.  Dorsey  v. 
Packwood,  12  How.  126,  13:  921 

Purcell   v.   Miner    (Purcell   v.   Coleman)    4 
Wall.  513,  18:  435 

Bank  of  Columbia  v.  Hagner,  1   Pet.   455. 

7:219 
Watts  v.  Waddle,  6  Pet.  389,  8:  437 

Rutland  Marble  Co.  v.  Ripley,  10  Wall.  339. 

19:  955 
Walsh   V.   Preston,    109   U.  S.   297,   3   Sup. 
Ct.  Rep.  169,  245,  27:  940 

Boone  v.  Missouri  Iron  Co.  17  How.  340, 

15:  171 
Colson  v.  Thompson,  2  Wheat.  336,  4:  253 
King  V.  Hamilton,  4  Pet.  311,  7:  869 

Cited  in  Hennessey  v.  Woolworth,  128  U.  S. 
442,  32  L.  ed.  502,  9  Sup.  Ct.  Uep.  109— 
Dalzell  v.  Dueber.  Watch  Case  Mfg.  Co.  149 
U.  8.  325,  37  L.  ed.  755,  13  Sup.  Ct.  Rep. 
886— RIggles  v.  Erney,  154  U.  S.  254,  38  L. 
ed.  980.  14  Sup.  Ct.  Rep.  108:{— Kelsey  v. 
Crowther,  162  IT.  S.  409,  40  L.  cd.  1019, 
16  Sup.  Ct.  Rpp.  808 — Karrick  v.  Ilannaman, 
168  U.  8.  335,  42  L.  ed.  490.  18  Sup.  Ct. 
Rep.  135 — McNeil  v.  Mn^ee,  5  Mason.  2.56, 
Fed.  Cas.  No.  8,915 — TIlRhman  v.  Tllgh- 
man,  Baldw.  494,  Fed.  Cas.  No.  14,045— 
Duff  V.  Hopkins,  33  Fi  J.  609 — Marr  v.  Shaw, 
51  Fed.  864— Walcott  v.  Watson,  53  Fed. 
435— Wenham  v.  Swltzer,  8  C.  C.  A.  409. 
15  U.  S.  App.  302,  59  Fed.  947— Kentucky 
Distilleries  &  Warehouse  Co.  v.  Warwick 
Co.  48  C.  C.  A.  307.  109  Fed.  284— Gentry 
V.  Rojrers.  40  Ala.  448 — Lipscomb  v.  Wat- 
rous,  3  App.  n.  C.  6 — Younp  v.  Daniels,  2 
Iowa,  134,  63  Am.  Dec.  477— Wrlf:ht  v. 
Leclalre,  3  Iowa,  230—  Lacey  v.  McMlllen.  0 
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B.  Mon.  526 — Plngree  v.  Coffin,  12  Gray, 
323 — Mayger  v.  Cruae,  5  Mont.  496.  6  Pat 
333 — Finiicane  v.  Kearney,  Freem.  Ch. 
(Miss.)  68— Evans  v.  Lee.  12  Nev.  309— 
Pickering  v.  Pickering.  38  N.  H.  402 — Crane 
y.  Decamp,  21  N.  J.  Eq.  420 — Martin  v. 
Johnston.  6  Misc.  314,  26  N.  Y.  Supp.  1105 
— Davles  v.  Maxwell,  5  Kulp,  852 — Hlld  v. 
Llnne,  45  Tex.  478. 

98.  It  is  a  universal  rule  of  equity  that 
he  who  asks  for  a  specific  performance  must 
himself  be  in  a  condition  to  perform.  Mor- 
gan V.  Morgan,  2  Wheat.  290,  4:  242 
Cited  in  Haynes  v.  Farley,  4  Port.   (Ala.)   533 

— ^IMIghman  v.  Tllghman,  Baldw.  494,  Fed. 
Cas.  No.  14,045— Fltapatrlck  v.  Beatty,  6 
111.  468— Gusdorff  v.  Scblelsner,  83  Md.  344, 
37  Atl.  170. 

Editorial  notes. 

Necessity  of  performance  bv  party  seek- 
ing relief.  3:  627;  4:  254 

Payment  or  tender  of  consideration. 

See  also  Vendor  and  Purchaser,  51. 

99.  Specific  performance  will  not  be  de- 
creed where  the  consideration  money  due 
from  plaintiff  has  not  been  paid.  Boone  v. 
Missouri  Iron  Co.  17  How.  340,  15:  171 

100.  A  decree  of  specific  performance  ought 
not  to  become  operative  until  plaintiff 
brings  into  court  for  the  defendant  the  full 
amount  necessary  to  pay  what  is  due. 
Cheney  v.  Libby,  134  U.  S.  68,  10  Sup.  Ct. 
Rep.  498,  33:  818 

101.  It  is  not  absolutely  necessary  that 
"plaintiff  in  a  suit  for  specific  performance 
should  bring  money  into  court  for  the-  de- 
fendant at  the  time  he  files  his  bill;  his  of- 
fer in  the  bill  to  perform  all  the  conditions 
and  stipulations  of  the  contract  is  sufficient 
to  give  him  a  standing  in  court.  Cheney  v. 
Libby,  134  U.  S.  68,  10  Sup.  Ct.  Rep.  498, 

33:818 
Cited   In    Blanton   v.    Kentucky    Distilleries   & 
Warehouse  Co.  lUO  Fed.  349. 

102.  The  inability  of  the  vendor  to  make 
the  conveyance  called  for  by  the  contract 
does  not  permit  the  purchaser  to  enforce  it 
except  upon  performance  or  tender  of  pay- 
ment on  his  part.  Coughran  v.  Bigelow,  164 
U.  S.  301,  17  Sup.  Ct.  Rep.  117,  41:442 
Cited  In   Washington   v.   Kosarlo   Mln.   &  Mill. 

Co.  28  Tex.  Civ.  App.  434,  67  8.  W.  450— 
Duncan  v.  Glsborn,  17  Uteh,  213,  53  Pac. 
1044. 

Consideration  determined  by  court. 

See  also  infra,  143. 

103.  A  party  may  apply  for  a  specific 
performance,  and  submit  the  amount  to  be 
paid  by  him  to  the  judgment  of  the  court. 
Willard  v.  Tayloe,  8  Wall.  557,        19:  501 

Tender  of  abstract  of  title. 

104.  Failure  of  a  vendor  to  tender  an  ab- 
stract of  title  as  he  agreed  to  do  does  not 
relieve  the  purchaser  from  the  necessity  of 
performance  or  offer  to  perform  on  his  part, 
as  a  condition  of  specific  performance  in  his 
favor.  Kelsev  v.  Crowther,  162  U.  S.  404, 
16  Sup.  Ct.  Rep.  808,  40:  1017 
Cited  In  Coughran  v.  Bigelow,  164  U.  S.  310, 


41  L.  ed.  447,  17  Sup.  Ct.  Rep.  107— James 
v.  Darby,  40  C.  C.  A.  345.  100  Fed.  228— 
Kauffman  v.  Raeder.  54  L.R.A.  254,  47  C. 
C.  A.  288,  108  Fed.  181>-Kentucky  Distil- 
leries A  Warehouse  Co.  v.  Warwick  Co.  48 
C.  C.  A.  366,  109  Fed.  28^— Blanton  v. 
Kentucky  Distilleries  ft  Warehouse  Cc  120 
Fed.  348. 

Tender  by  life  tenant  and  trustee  of 
vendor. 

105.  Upon  the  death  of  a  party  who  had 
made  a  contract  to  convey  certain  property 
which  by  will  he  had  devised  to  a  tenant 
for  life,  and,  after  the  determination  of 
that  estate,  to  another  in  trust  to  preserve 
contingent  remainders,  an  offer  to  convey, 
by  the  life  tenant  and  the  trustee  for  pre- 
serving the  contingent  remainders,  was  suf- 
ficient to  authorize  a  decree  of  specific  per- 
formant^e  against  the  purchaser.  The  equi- 
table title  was  transferred  by  the  contract 
to  the  purchaser,  and  the  other  parties  had 
simply  a  naked  title  as  trustees  for  him,  up- 
on performance  of  the  contract  on  his  part. 
Bissell  V.  Heyward,  96  U.  S.  580,        24:  678 

Where  tender  would  be  useless. 

106.  Where  there  is  no  offer  in  the  bill 
for  compelling  a  conveyance,  to  pay  the 
balance  of  the  purchase  money,  but  the 
case  shows  that  a  tender  would  have  been 
but  an  empty  show,  and  the  court  has  power 
to  require  its  payment,  the  omission  of  the 
tender  is  immaterial.  Moore  v.  Crawford, 
130  U.  S.  122,  9  Sup.  Ct.  Rep.  447,  32:  878 
Cited   In    Blanton   v.    Kentucky    Distilleries   A 

Warehouse  Co.  120  Fed.  848. 

107.  After  the  surrender  by  defendant  of 
notes  due,  and  his  formal  notification  to 
plaintiff  that  he  regarded  the  contract  as 
forfeited  and  would  not  receive  any  money 
from  him,  plaintiff  was  not  bound,  as  a  con- 
dition of  his  right  to  claim  specific  perform- 
ance, to  go  through  the  useless  oeremony  of 
tendering  payment  of  the  notes.  Cheney  v. 
Libby,  134  U.  S.  68,  10  8upu  Ct  Rep.  498. 

33:  818 

Conditional  agreements. 

108.  Specific  performance  will  not  be  de- 
creed of  an  agreement  to  deliver  indorsed 
notes  of  original  debtors,  put  in  hands  of 
third  parties  to  be  given  up  to  creditors  up- 
on the  fulfilment  of  certain  conditions,  if 
those  conditions  are  not  fulfilled  in  toio. 
Hyde  v.  Booraem,  16  Pet.  169,  10:  925 

109.  Where  the  entire  fulfilment  of  a  com- 
mutation contract  under  Louisiana  law  is 
contemplated  by  the  parties  as  the  basis  of 
the  arrangment,  the  contract  is  treated  as 
indivisible;  and  neither  party  can  compel 
the  other  to  a  specific  performance  unless 
he  complies  with  it  in  tofo.  Hyde  v. 
Booraem,  16  Pet.  169,  .  10: 925 


F/.  Delap  or  Ixu^ies* 

a.  In  General. 

Pavment  of  Interest  During  Delay,  see  infra, 
,      '  158. 
1  See  also  Limitation  of  Actions,  492. 
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110.  Specific    performance     will     not    be 
granted  after  an  unreasonable  delay.    Nick- 
erson  v.   Nickerson,   127  U.  S.  668,  8  Sup. 
a.  Rep.   1355,  32:314 
Cited   In    Walte  t.   O'Nell,   72  Fed.   359— New- 
ton   ▼.    Wooley,    105    Fed.    545 — Washington 
Irrtg.  Co.  Y.  KrutK,  50  i\  C.  A.  10,  119  Fed. 
288 — Johnson   v.    Burdett  Town  Co.   7   Kan. 
App.  138.  53  Pac.  87. 

111.  When  a  contract  is  destitute  of  all 
equity,  the  court  will  leave  parties  to  their 
remedy  at  law;  and  if  that  has  been  lost 
by  negligence  they  must  abide  by  it.  King 
T.  Hamilton,  4  Pet.  311,  7:  869 
Cited    in   Gould    v.    Womack,    2   Ala.   92— Can- 

naday  t.  Shepbard,  55  N.  C.  (2  Jones,  Eq.) 
229 — Lloyd  v.  Wheatly,  55  N.  C.  (2  Jones, 
Eq.)  270 — State  v.  Baum,  6  Ohio,  386— 
Holly  T.  Anness,  41  S.  0.  354,  19  S.  E.  646 
— 8 tames  ▼.  Newsom,  1  Tenn.  Cta.  244. 


Editorial  notes. 

Laches  as  defense. 


3:  627;  4:  65 


Time  as  of  essence  of  contract. 

Time  aa  of  the  Essence  of  the  Contract 
Generally,  see  Contracts,  269-280, 
598-603. 

See  also  infra,  118;  Sale,  134. 

112.  A  failure  on  the  part  of  a  purchaser 
or  vendor  to  perform  his  contract  on  the 
.stipulated  day  does  not  of  itself  deprive  him 
of  his  right  to  demand  a  specific  perform- 
ance at  a  subsequent  day,  when  he  shall  be 
able  to  comply  with  his  part  of  the  arrange- 
ment.    Brashier  v.  Gratz,  6  Wheat.  628, 

5:  322 
Cited  In  Durant  v.  Comegys,  3  Idaho.  212.  28 
Pac.  425 — Bishop  v.  Newton.  20  111.  180— 
Ilonore  v.  Hutcblngs,  8  Bush,  609 — Jones 
V.  Uobblns.  29  Me.  353,  50  Am.  Dec.  593 
— ^Thompson  v.  Dulles,  5  Rich.   Rq.  390. 

113.  If  the  contract  is  silent  in  respect  to 
the  condition  of  time,  or  fails  to  indicate  a 
distinct  purpose  of  the  parties  to  make  it 
an  essential  consideration,  and  where  no  cir- 
cumstance exists  to  manifest  its  importance, 
it  is  the  habit  of  the  court  to  relax  the 
stringency  of  the  rules  of  legal  interpreta- 
tion on  tfiat  subject,  and  to  decree  perform- 
ance and  direct  compensation,  even  in  cases 
where  there  has  been  inattention  and  neg- 
lect,   ^tinson  v.  Dousman,  20  How.  461, 

15:  968 

114.  Although  the  time  appointed  has 
elapsed,  equity  will,  in  certain  cases,  carry 
an  agreement  for  the  sale  of  land  into  exe- 
cution, since  it,  from  its  peculiar  jurisdic- 
tion, is  enabled  to  examine  into  the  cause 
of  delay,  and  to  ascertain  how  far  the  day 
named  was  deemed  material  by  the  parties. 
Bank  of  Columbia  v.  Hagner,  1  Pet.  455, 

7:219 
Cited  In  Salomon  v.  United   States,  7  Ct.   CI. 
488 — Leary    v.   Durham,   4   Ga.   601 — Inman 
▼.  Western   P.   Ins.  Co.   12  Wend.  461 — Ed 
Xiprton  T.  Peckham,  11  Paige,  360. 

115.  Usually  time  is  not  of  the  essence  of 
the  contract,  and  specific  performance  will 
l)e  decreed  to  the  party  who  seeks  it  if  he 
has  not  been  grossly  negligent,  and  comes 
within  ^  reasonable  time,  although  he  has 


not  complied  with  the  strict  terms  of  the 
contract;  but  the  party  must  make  out  a 
case  free  from  doubt  and  account  for  his  neg- 
lect of  duty.  Hepburn  v.  Auld,  5  Cranch, 
262,  3:  96 

Taylor  v.  Longworth,  14  Pet.  172,  10:  405 
Cited  In  Garnett  v.  Macon.  2  Brock.  247,  Fod. 
Cas.  No.  5.245— Tufts  v.  Tufts,  3  Woodb. 
&  M.  474,  Fed.  Cas.  No.  14,233— Cleaver  v. 
Taylor,  39  C.  C.  A.  344,  98  Fed.  907— 
Keatts  V.  Hector,  1  Ark.  425 — Taylor  v. 
Williams,  2  Colo.  App.  563,  31  Pac.  504 — 
Weber  v.  Marshall,  19  Cal.  458 — Qulnn  v. 
Roath,  37  Conn.  26 — Sneed  v.  Wiggins.  3 
Ga.  99 — Mathews  v.  Gilllss,  1  Iowa,  254 — 
Bishop  V.  Newton.  20  111.  180— Shaw  v. 
Livermore,  2  Greene,  342 — W^llson  v.  Bmlg, 
44  Kan.  130,  24  Pac.  80 — Manning  v. 
Brown,  10  Me.  52 — Green  v.  Jones.  7«  Me. 
570 — Davidson  v.  Moss.  5  How.  (Miss.)  680 
— Curtis  V.  Blair,  26  Miss.  327,  59  Am.  Dec. 
257 — Glass  v.  Rowe,  103  Mo.  539,  15  S. 
W.  834 — ^Rodman  v.  Zllley,  1  N.  J.  Kq.  327 
— Shinn  V.  Roberts,  20  N.  J.  L.  445.  43  Am. 
Dec.  636 — Seymour  v.  Delancy,  3  Cow.  510, 
15  Am.  Dec.  270 — Wiswall  v.  McGowan. 
Hoffm.  Ch.  134 — •Willis  v.  Dawson.  34  Hun, 
495— Edgerton  v.  Peckham,  11  Paige,  360 — 
Inman  v.  Western  F.  Ins.  Co.  12  Wend.  461 
— Prothro  v.  Smith,  6  Rich.  Eq.  (8.  C.)  332 
— Barksdale  v.  Hendree,  2  Patton  &  H. 
(Va.)  51 — Scarboroagh  v.  Arrant,  25  Tex. 
185. 

In  case  of  part  performr.  iice. 

Specitic  Performance  of  Oral  Contract 
in  Case  of  Part  Performance,  see 
supra,  64-72. 

See  also  supra,  81. 

116.  Part  performance  will,  under  some 
circumstances,  induce  the  court  to  relieve. 
It  may  be  in  the  power  of  the  court  to  di- 
rect compensation  for  the  breach  in  point  of 
time;  and  in  such  case  the  object  of  the  par- 
ties is  effectuated  by  carrying  it  into  execu- 
tion.    Brashier  v.  Gratz,  6  Wheat.  528, 

5:  322 
Distinguished  in  Steele  v.  Biggs,  22  111.  653. 
Cited    in    Flnucane    v.    Kearney,    F'reem.    Oh 
(Miss.)  68. 

117.  Where  more  than  half  the  purchase 
price  of  land  was  paid  in  advance,  and  pos- 
session continued  in  the  purcha.ser  till  after 
the  balance  was  due,  and  valuable  improve- 
ments were  made  by  him  with  the  consent  of 
the  seller,  and  without  any  intimation  of 
an  intent  to  insist  on  the  strict  perform- 
ance of  the  contract  as  to  time  of  payment, 
the  purchaser  was  held  entitled  to  specific 
performance.    Ahl  v.  Johnson,  20  How.  511, 

15:  1005 
Cited  In  Cheney  v.  LIbby,  134  U.  S.  78,  38  L. 
ed.  823,  10  Sup.  Ct.  Rep.  498 — Love  v.  Wat- 
kins,  40  Cal.  571,  6  Am.  Rep.  624 — Green 
V.  Jones,  76  Me.  570 — Greaves  v.  Gamble, 
1  Legal.  Gaz.  Rep.  8. 

118.  Even  where  time  is  made  material 
by  express  stipulation,  the  failure  of  one 
of  the  parties  to  perform  a  condition  with- 
in the  particular  time  limited  will  not  de- 
feat his  right  to  specific  performance,  if 
the  condition  be  subsequently  performed 
without  unreasonable  delay,  and  no  circum- 
stances have  intervened  that  would  render  it 
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unjust  or   inequitable   to  give   such   relief. 

Cheney  v.  Libby,  134  U.  S.  68,    10  Sup.  Ct. 

Rep.  498,  33:  818 

Cited  in  Walte  v.  O'Neil,  72  Fed.  359— Camp 
Mfg.  Co.  V.  Parker,  84  C.  C.  A.  60,  63  U. 
S.  App.  668,  91  Fed.  710 — Cleaver  v.  Taylor, 
39  C.  C.  A.  345,  98  Fed.  907^RIckard  v. 
Taylor,  122  Fed.  93&^8hoa8e  v.  Doane,  39 
Fla.  105,  21  So.  807 — Burroughs  V.  Jones, 
79  Miss.  219,  30  So.  605 — Scannell  v.  Ameri- 
can Soda  Fountain  Co.  161  Mo.  621,  61  S. 
W.  889— Thornburgb  v.  Fish,  11  Mont.  62, 
27  Pac.  881. 

Excuses  for  nonperforina<ice. 

119.  Specific  execution  will  not  be  refused 
on  the  ground  of  lapse  of  time,  where  more 
than  ordinary  diligence  was  exercised  in 
view  of  the  condition  of  the  parties,  their 
remote  residence  from  each  other,  their 
deaths,  the  state  of  the  country  and  its  tri- 
bunals, and  where  the  claimant's  rights  had 
been  long  acknowledged,  and  he  is  reputed 
owner.     Coulson  v.  Walton,  9  Pet.  62, 

9:51 

120.  A  purchaser  of  a  lot  paid  according 
to  the  contract  a  proportion  of  the  purchase 
money  to  the  vendor,  who  by  the  contract 
was  to  give  a  deed  within  three  months, 
and  after  that  the  purchaser  was  to  give  a 
mortgage  to  secure  the  remaining  payments 
within  a  specified  time;  but  the  vendor  gave 
no  deed.  The  purchaser  took  possession, 
made  improvements,  and  the  time  to  make 
the  payments  was  extended,  and  a  certain 
rate  of  interest  agreed  upon,  which  the  pur- 
chaser, after  a  time,  failed  to  pay;  and  the 
vendor  obtained  possession  of  the  premises 
by  an  action  of  ejectment,  but  for  several 
years  prior  to  such  action  a  third  party 
was  making  an  adverse  claim  to  the  prop- 
erty and  an  action  was  finally  brought  to 
enforce  same  against  both  vendor  and  ven- 
dee; held  upon  the  payment  of  the  balance 
of  the  purchase  money  and  interest  the 
vendor  must  make  a  conveyance  of  the  prop- 
erty to  the  purchaser,  according  to  the 
contract,  the  adverse  claim  being  sufficient 
excuse  for  the  delay.  Taylor  v.  Longworth, 
14  Pet.  172,  10:  405 

121.  Where  a  state  created  a  railroad 
corporation  witli  a  land  grant,  with  con 
ditions  subsequent  annexed  to  the  grant, 
and  the  State,  by  plunging  into  war,  ren- 
dered it  impossible  for  the  corporation  to 
perform  them  within  the  time  fixed,  equity 
will  regard  the  conditions  as  if  no  time  for 
performance  was  specified;  and  the  per- 
formance must  be  within  a  reasonable  time. 
Davis  V.  Gray,  16  Wall.  203,  21 :  447 

122.  Where  a  contract  is  payable  in 
money,  the  acceptance  of  numerous  pay- 
ments in  current  funds  justifies  the  infer- 
ence that  current  funds  will  be  accepted  for 
subsequent  payments,  and  calls  for  a  no- 
tice of  intention  to  receive  only  coin  or 
legal  tender  paper  for  subsequent  payments, 
and  without  such  notice  excuses  failure  to 
pay  coin  or  legal  tender  on  the  very  day 
the  money  is  due,  and  will  save  the  right  of 
the   other   psiTty   to    specific    performance. 


Cheney  v.  Libby,  134  U.  S.  68,  10  Sup,  Ct. 
Rep.  498,  33:  818 

Gross  laches  or  Inexcusable  nei^llsence. 

123.  Gross  negligence  on  the  part  of  the 
complainant  has  great  weight  in  an  action 
for  the  specific  performance  of  a  contract 
for  the  sale  of  land.  King  v.  Hamilton,  4 
Pet.  311,  7:  869 
Cited   in    Hemming   v.    Zimmerscbitte,    4    Tez. 

186 — De  Cordova  v.  Smith,  8  Tex.  149,  58 
Am.  Dec.  136. 

124.  In  case  of  gross  laches  or  inexcusa- 
ble negligence  on  the  part  of  a  party  who 
seeks  a  specific  performance,  or  a  material 
change  in  the  circumstances,  aff'ecting  the 
rights  of  the  parties,  even  where  time  is  not 
expressly  or  impliedly  of  the  essence  of  the 
contract,  a  court  of  equity  will  refuse  to 
decree  a  specific  performance.  Holt  v.  Rog- 
ers, 8  Pet.  420,  8:  995 
Ahl  v.  Johnson,  20  How.  511,  15:  1005 
Holgate  V.  Eaton,  116  U.  S.  33,  6  Sup.  Ct. 

Rep.  224,  29:  538 

Taylor  v.  Longworth,  14  Pet.  172,  10:  405 
Cited  in  Ahl  v.  Johnson,  20  How.  521,  16  L. 
ed.  1009 — French  v.  Hay  (French  v.  Stew- 
art) 22  Wall.  245,  22  L.  ed.  866— Holgate 
V.  Eaton,  116  U.  S.  40,  29  L.  ed.  540,  6 
Sup.  Ct.  Rep.  224 — Brown  v.  Guarantee 
Trust  A  8.  D.  Co.  128  U.  S.  414,  82  L.  ed. 
471,  9  Sup.  Ct.  Rep.  127 — Cheney  v.  Libby, 
184  U.  S.  77,  33  L.  ed.  823.  10  Sop.  Ct. 
Rep.  498— Oalllher  v.  Cadwell.  145  U.  8. 
373,  36  L.  ed.  740.  12  Sup.  Ct.  Rep.  873-^ 
McCabe  v.  Matthews,  155  U.  8.  553.  39  L. 
ed.  258,  15  Sup.  Ct.  Rep.  190 — Cooper  v. 
Brown,  2  McLean,  497,  Fed.  Cas.  No.  3,191 
— Mason  v.  Wallace,  3  McLean,  149,  Fed. 
Cas.  No.  9,265 — Dudley  v.  Hay  ward.  11  Fed. 
545 — McCabe  v.  Mathews.  40  Fed.  339 — 
Leniotne  v.  Dunklin  County.  2  C.  C.  A.  348, 
10  U.  S.  App.  227.  51  Fed.  492— Jones  ▼. 
Perkins,  76  Fed.  84 — Henderson  v.  McFad- 
den,  50  C.  C.  A.  309,  112  Fed.  395 — Hag- 
gerty  v.  Blyton  Land  Co.  89  Ala.  432,  7  So. 
651 — Brown  v.  CovUIand,  6  Cal.  571 — Qreen 
V.  CovlUand,  10  Cal.  324,  70  Am.  Dec.  725 
— Mahon  v.  Leech,  11  N.  D.  190.  90  N.  W. 
807— Quirk  v.  Llebert,  12  App.  D.  C.  402— 
Durant  v.  Comegys,  8  Idaho,  212,  28  Pac. 
425 — Missouri  River,  Ft.  S.  &  Q.  R.  Co.  v. 
Brlckley,  21  Kan.  296 — Kansas  Lumber  Co. 
V.  Horrigan,  36  Kan.  300,  13  Pac.  564 — • 
Green  v.  Jones,  76  Me.  569 — Derrett  ▼. 
Bowman,  61  Md.  528 — Pomcroy  v.  Fu^ferton, 
131  Mo.  592,  33  S.  W.  173— Wolf  v.  Great 
Falls  Water  Power  &  Townsite  Co.  15  Mont. 
58,  88  Pac.  116 — King  v.  Ruckman.  20  N. 
J.  Eq.  854 — Bullock  v.  Adams,  20  N.  J. 
Ifiq.  372— Merritt  t.  Brown,  21  N.  J.  Eq. 
406 — Penrose  v.  Leeds,  46  N.  J.  Eq.  296, 
19  Att.  134 — Langan  v.  Thummel,  24  Neb. 
272,  38  N.  W.  782— Ewins  v.  Gordon,  49  N. 
H.  458 — Delevan  v.  Duncan,  49  N.  T.  488 
— ^Merchants'  Bank  v.  Thomson,  55  N.  T. 
14— Holden  v.  Purcfoy,  108  N.  C.  173.  12 
S.  B.  848 — Da  vies  v.  Maxwell.  6  Kulp.  352 
— Booten  v.  Scheffer,  21  Qratt.  492 — Combs 
V.  Scott,  76  Wis.  668,  45  N.  W.  532. 

125.  A  delay  of  two  years  in  seeking  spe- 
cific performance  held  inexcusable  laches. 
Holgate  V.  Eaton,  116  U.  S.  33,  6  Sup.  Ct. 
Rep.  224,  29:  538 
Cited  In  Patterson   v.  Hewitt.   195  U.   S.  319, 

49  L.  ed.  218,  25  Sup.  Ct.  Rep.  35— Patter- 
son V.  Hewitt  (N.  M.)  55  L.R.A.  667,  66 
Pac.  553. 
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12S.  The  delay  of  a  party  in  taking  pro- 
ceedings to  enforce  a  contract,  for  a  period 
which  would  bar  an  action  at  law  for  the 
property,  is  suth  laches  as  disentitle  him  to 
the  aid  of  a  court  of  equity.  Preston  v. 
Preston.  95  U.  S.  200,  24:  494 

Cited  in   Combs  t.  Beott,  76  Wis.  668,  45  N. 

W.  532. 

127.  Equity  will  not  enforce  specific  ex- 
eeution  of  inchoate  land  grants  or  contracts 
made  without  consideration,  which  have 
been  neglected  for  fifty  years,  and  are  set 
up  merely  for  speculative  purposes.  United 
Stateb  V.  Simon,  12  How.  433,  13:  1054 

128.  Specific  performance  of  a  contract 
for  the  sale  of  land  will  not  be  granted  after 
the  lapse  of  twenty  vears,  where  it  appears 
that  the  purchase  price  was  not  paid  within 
the  specified  time  by  the  complainant,  that 
thi)  contract  called  for  a  larger  area  than 
either  party  at  the  time  of  the  contract 
realized,  and  that  this  large  surplus  was  not 
included  in  the  estimate  of  the  purchase 
price.     King  v.  Hamilton,  4  Pet.  311, 

7:869 


&.  Change  of  Circumstances. 
See  also  Limitation  of  Actions,  89. 

129.  [Equity  will  not  relieve  one  guilty 
of  gross  delay,  who  has  lain  by  until  events 
enabled  him  to  make  his  election  as  to  com 
pleting  the  contract  with  certainty  of  ad- 
vantage to  himself.  Hollingsworth  v.  Fry 
(C.  Ct.)  4Dall.  345,  1:860 J 

130.  Specific  performance  of  an  agree- 
ment to  convey  a  lot  for  every  house  the 
purchaser  should  build  will  be  ordered  so 
far  as  houses  have  been  completed  under  the 
contract,  although  the  lapse  of  time  and 
change  of  circumstances  precludes  granting 
a  decree  for  the  specific  performance  of  the 
entire  agreement.  Pratt  v.  Carroll,  8 
Cranch,  471,  3:  627 
DUUnguUked   in   Magee  v.   McManus,   70  Cal. 

559,  12  Pac.  451. 

Cited    In   Derrett   v.   Bowman,   61    Md.    528 — 
Avery  v.  Keilogg,  11  Conn.  571. 

Editorial  notes. 

Change  of  circumstances  as  ground  for 
refusal.  3:  627;    4:  65 

lncrea.ae  In  value. 

See  also  supra,  39,  58,  83. 

131.  A  material  rise  in  the  value  of  the 
real  estate  affected,  due  to  general  improve- 
ment, furnishes  an  additional  reason  for 
not  disturbing  existing  rights  of  property 
when  there  has  been  gross  laches  or  indif- 
ference in  prosecuting  a  right.  Holt  v.  Rog- 
ers, 8  Pet.  420,  8:  955 
Cited  in  Wolf  v.  Great  Falls  Water  Power  & 

Townslte  Co.  15  Mont.  60,  38  Pac.  115. 

132.  Specific  performance  will  not  be 
granted  where  it  would  be  inequitable  or  un- 
just by  reason  of  a  material  change  of  cir- 
enmstances  subsequent  to  the  time  for  per- 


formance.    Taylor  y.   Longworth,   14    Pet. 
172,  10: 405 

Cited  in  Mahon  v.  Leech,  11  N.  D.  189,  90 
N.  W.  807 — Palo  Alto  County  v.  Harrison, 
68  Iowa,  90,  26  N.  W.  16 — Greaves  v.  Gam- 
ble, 1  Legal  Gaz.  Rep.  3. 

133.  It  would  be  unjust  to  revive  long 
antecedent  covenants  and  dormant  engage- 
ments in  California,  since  the  chanee  in  the 
condition  of  that  country,  where  they  were 
treated  as  abandoned.  United  States  v.  Noe, 
23  How.  312,  16:  462 

134.  Where,  during  a  delay  of  several 
years,  stock  has  increased  in  value,  and 
complainant,  from  pecuniary  inability,  has 
failed  to  fulfil  his  part  of  the  contract,  spe- 
cific performance  of  a  contract  for  the  sale 
of  the  stock  will  be  denied.  Davison  v. 
Davis,  125  U.  S.  90,  8  Sup.  Ct.  Rep.  825, 

31 :  635 
Cited  in  Galllher  v.  Cadwell.  145  U.  S.  873, 
36  L.  ed.  740,  12  Sup.  Ct.  Rep.  873 — Le- 
moine  v.  Dunklin  County,  2  C.  C.  A.  348, 
10  U.  S.  App.  227,  51  Ked.  492— Jones  v. 
Perkins,  76  Fed.  84— >Qulrk  v.  Llebert,  12 
App.  D.  C.  402— Patterson  v.  Hewitt  (N. 
M.)  55  L.R.A.  667,  66  Pac.  562. 

135.  Specific  performance  of  a  contract  of 
sale  will  not  be  decreed,  after  a  consider- 
able lapse  of  time  and  a  great  change  in 
title  and  value,  in  favor  of  a  vendee  who 
has  failed  to  perform  his  part  of  the  con- 
tract, and  who  would  have  been  totally  un- 
able to  comply  had  circumstances  taken  an 
unfavorable  direction.  Brashier  v.  Gratz,  6 
Wheat.  528,  5:  322 
Cited   in   Taylor   v.    Longworth,    14    Pet.    175, 

10  L.  ed.  406 — Davison  v.  Davis,  126  U. 
8.  05,  31  L.  ed.  637,  8  Sup.  Ct.  Rep.  825 
— Gamett  v.  Macon,  2  Brock.  247,  Fed.  Cas. 
No.  5,245 — Hunter  v.  Marlboro,  2  Woodb. 
&  M.  203,  Fed.  Cas.  No.  6,908 — Longworth 
V.  Taylor,  1  McLean,  401,  Fed.  Cas.  No.  8,- 
490 — Prentice  v.  Betteley,  2  Low.  Dec.  205, 
Fed.  Cas.  No.  11,381— Tufts  v.  Tufts,  8 
Woodb.  A  M.  474,  Fed.  Cas.  No.  14,233— 
Mundy  v.  Davis,  20  Fed.  355 — Green  v. 
Covlllaud,  10  Cal.  329,  70  Am.  Dec.  725^ 
Johnson  v.  Burdett  Town  Co.  7  Kan.  App. 
138,  53  Pac.  87— Lacey  v.  McMlllen,  9  B. 
Mon.  526 — Kercheval  v.  Swope,  6  T.  B.  Mon. 
866 — Getchell  v.  Jewett,  4  Me.  362 — Man- 
ning V.  Brown,  10  Me.  52 — Rogers  v.  Saun^ 
ders,  16  Me.  99,  33  Am.  Dec.  635 — David- 
son V.  Moss,  5  How.  (Miss.)  686 — Eakln 
V.  Raub,  12  Serg.  &  R.  376^Smlth  v.  Christ- 
mas, 7  Terg.  605 — Starnes  v.  Newsom,  1 
Tenn.  Ch.  244— West  Virginia  k  P.  R.  Co. 
V.  Harrison  County  Court,  47  W.  Va.  283, 
34  S.  B.  786. 

136.  One  who  obtains  a  contract  for  a 
half  interest  in  a  proposed  purchase  of  land 
by  paying  only  $1  and  then  leaves  the  other 
party  to  perform  the  consideration  of  the 
purchase,  and  waits  for  nearly  nine  years 
while  the  land  doubles  many  times  in  value, 
with  reason  to  believe  that  the  other  party 
has  repudiated  the  contract,  cannot  then 
have  specific  performance  although  his  con- 
tract is  recorded, — ^at  least  without  the  ten- 
der of  any  money  or  other  consideration. 
McCabe  v.  Matthews,  155  U.  S.  550,  15  Sup. 
Ct.  Rep.  190,  H9:  256 
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Accomplishment  of  contract  or  object 
impossible. 

Right  to  Specific  Performance  against 
Party  who  has  Disabled  Himself 
from  Performance,  see  supra,  32, 
91,  92. 

137.  In  contracts  in  which  the  perform- 
ance depends  on  the  continued  existence  of 
a  given  person  or  thing,  a  condition  is  im- 
plied that  the  ^possibility  of  perform- 
ance arising  from  the  perishing  of  the 
person  or  thing  shall  excuse  the  perform- 
ance. Ellis  V.  Alantiii  Mut.  Ins.  Go.  (The 
Tornado)  108  U.  S.  342,  2  Sup.  Ct  Rep.  746, 

27:  747 
Cited  In  Cutcllff  v.  McAnally.  88  Ala.  512,  7 
So.  331 — ^The  Arthur  B.  x  Alaska,  406 — 
Eliot  Nat.  Bank  ▼.  Beal,  141  Mass.  570.  6  N. 
E.  742 — Clarksville  Land  Co.  y.  Harrlman, 
68  N.  H.  375,  44  Atl.  527. 

138.  Where  the  circumstances  are  so 
changed  that  the  object  of  the  party  can  no 
longer  be  accomplished,  and  he  cannot  be 
placed  in  the  situation  in  which  he  would 
have  stood  had  the  contract  been  performed, 
a  court  of  equity  will  leave  the  party  to  his 
remedy  at  law.  Brashier  v.  Gratz,  6  Wheat. 
528,  5: 322 

139.  After  the  lapse  of  seven  years  the 
court  will  refuse  to  decree  a  specific  per- 
formance of  a  contract,  although  the  first 
default  was  on  the  part  of  the  defendant, 
and  although  it  be  probable  that  the  failure 
of  the  defendant  in  that  respect  has  pre- 
vented the  completion  of  the  contract  on  the 
])art  of  complainants,  circumstances  having 
so  changed  that  neither  party  could  derive 
from  the  execution  of  the  contract  all  the 
benefits  which  were  at  first  expected.  Pratt 
v.  Carroll,  8  Cranch,  471,  3:  627 
Distinguiahed  In  Longworth  v.  Taylor,  1  Mc- 
Lean, 517.  Fed.  Caa.  No.  8,491 — Derrett  v. 
Bowman,  61  Md.  528. 

Cited  in  Taylor  v.  Longworth,  14  Pet.  175,  10 
L.  ed.  400 — McNeil  v.  Mngee,  5  Mason,  250. 
Fed.  Cas.  No.  8,915 — ^Tuft«  v.  Tufts.  3 
Woodb.  &  M.  474,  Fed.  Caa.  No.  14,233— 
Warner  v.  Daniels,  1  Woodb.  &  M.  Ill,  Fed. 
Cas.  No.  17,181 — McCabe  v.  Mathews,  40 
Fed.  339 — Mathews  v.  Gilliss,  1  Iowa,  254 
— Kercheval  v.  Swope,  6  T.  B.  Mon.  366 — 
Cheney  v.  Cook,  7  Wis.  424. 

140.  A  decree  cannot  be  rendered  on  a  bill 
for  relief  upon  an  executory  contract  for 
public  lands  long  since  settled  by  third 
persons,  which  has  the  effect  to  embarrass 
numerous  people  who  have  had  no  oppor- 
tunity to  be  heard,  and  tie  the  hands  of  a 
State  in  dealing  with  its  public  lands,  in  a 
suit  to  which  it  is  not  a  party,  and  where 
many  years  have  passed  since  the  expira- 
tion of  the  time  of  the  performance  of  the 
contract.  Walsh  v.  Preston,  109  U.  S,  297, 
3  Sup.  Ct.  Rep.  169,  245,  27:  940 


conveyance  of  lands  permitted  the  other 
party  to  execute  a  deed  of  trust,  he  waived 
his  right  to  the  conveyance,  or,  at  least, 
subordinated  it  to  the  interest  of  the  trus- 
tee and  the  purchasers  under  him.  Preston 
V.  Preston,  95  U.  8.  200,  24;  494 


VII,  Waiver  of  Performance. 


141.  Where  one  having  a  contract  for  the 


VIII.  Decree. 

Conclusiveness   of,   see   Appeal   and   Error, 

4828. 
Power  of  Court  to  Make  Decree  Concerning 

Foreign    Property,    see    Courts,    61-74. 
General   Power  of  £(|uity   to  do  Complete 

Justice    on    Specific    Performance,    see 

Equity,  26,  27. 
Conclusiveness   of  Judgment   of   Dismissal, 

see  Judgment,  308. 
Relief  Granted  under  Pleadings,  see  Plead- 
ing, 105-111. 
Decree    for    Specific    Performance    without 

Compelling   Resort   to   Cross   Bill,   see 

Pleading,  110. 
See  also  supra,  95,  140  >  Appeal  and  Error, 

4565. 

142.  Specific  performance  cannot  be  de- 
creed contrary  to  the  terms  of  the  con- 
tract on  which  the  decree  is  to  operate. 
Hepburn  v.  Dunlop,  1  Wheat.  179,  4:  65 
Cited  In  Waterman  v.   Banks,   144   U.   8.  401, 

36  L.  ed.  482,  12  Sup.  Ct.  Rep.  646. 

143-4.  The  amount  of  compensation  to  be 
paid  on  specific  performance  may  be  de- 
termined by  the  circuit  court  of  the  United 
States,  when  it  has  rightfully  taken  cogniz- 
ance of  the  controversy.  Joy  v.  St,  Louis, 
138  U.  S.  1,  11  Sup.  Ct.  Rep.  243,      34:  843 

Money  decree. 

See  also  infra,  154. 

145.  Where  a  party  has  violated  bis 
agreement,  and  put  it  out  of  his  power  to 
give  to  the  other  in  specie  all  that  he  is 
entitled  to  receive,  the  latter  is  not  bound 
to  take  such  portion  as  can  be  conveyed; 
and  it  is  within  the  scope  of  the  jurisdiction 
of  the  court  to  give  the  value  of  the  prop- 
erty in  money  instead  of  the  property  itself. 
May  V.  LeClaire,  11  Wall.  217,  20:  50 
Cited  In  Nash  v.   Bean,  74   Me.  343 — Rush  v. 

Dllks,    43    Hun,    286 — Meeban    v.    Forrester, 
r>2  N.  Y.  281. 

146.  Equity  may  make  a  decree  for  com- 
pensation where  a  valid  contract  has  been 
made  for  the  issue  of  bonds  on  the  part  of 
a  municipal  corporation,  if,  for  any  cause, 
which  as  the  repeal  of  the  law  creating  the 
board  of  otlicers,  or  the  refusal  of  its  mem- 
bers or  other  officials  to  act,  the  contract 
cannot  be  specificallv  enforced.  Mobile 
County  V.  Kimball,  102  U.  S.  691,  26:  238 
Cited   In   Waite    v.    O'Nell,    72    Fed.   356 — Van 

Allen  T.  New  York   Kiev.  R.  Co.   144  N.  T. 
180,  38  N.  B.  997. 

147.  In  a  suit  for  specific  performance, 
where  the  conveyance  of  real  estate  is 
claimed,  if  the  person  whose  duty  it  would 
have  been  to  make  the  conveyance  is  dead. 
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ftnd  the  residuary  devisees  to  whom  he  had 
devised  land  are  not  before  the  court,  but 
his  l^gal  representatives  are,  the  court  can 
give  a  money  decree  against  them,  embrac- 
ing the  value  of  the  land.  May  v.  Le 
Claire,  11  Wall.  217,  20:  50 

148.  Compensation  for  an  immaterial  de- 
ficiency in  quantity  may  be  made  in  a  suit 
for  specific  performance  of  a  contract  of  sale 
of  land.    Hepburn  v.  Auld,  5  Cranch,  262, 

3:96 
Cited  In  Lewis  v.  Yale,  4  Fla.  438. 

149.  Specific  performance  cannot  be  de- 
creed in  part,  and  damages  assessed  for  the 
residue  of  a  contract  for  sale  of  real  estate. 
Per  Livingston,  J.  Hepburn  v.  Auld,  5 
Cranch,  262,  3:  96 
DUapproved  in  Clark  v.  Seirer,  7  W&tts,  111, 

32  Am.  Dec.  745. 

150.  Where  a  purchaser  entered  into  a 
contract  with  the  understanding,  as  the 
vendor  knew,  that  a  penalty  for  nonper- 
formance specified  therein  should  be,  at  his 
option,  in  lieu  of  performance, — on  a  bill 
for  specific  performance  it  was  decreed  that 
the  contract  should  be  satisfied  by  payment 
of  the  penalty,  unless  the  complainant  chose 
to  have  his  bill  dismissed  without  prejudice 
to  his  remedy  at  law.  Cathcart  v.  Robinson, 
5  Pet.  264,  8:  120 
Cited  Id    Cobb  v.   Duke,   36  Miss.   65,   72  Am. 

Dec.  157. 

151.  Where  a  man  promised  to  give  his 
daughter  certain  real  estate  on  condition 
that  his  son-in-law  should  put  it  in  repair, 
which  was  done,  but  no  conveyance  was 
ever  made,  and  the  terms  of  the  contract 
were  not  sufficiently  established  by  the  evi- 
dence, on  a  bill  for  specific  performance, 
after  the  death  of  the  owner,  who  had  in 
the  mean  time  become  insolvent,  it  was  held 
that  the  amount  expended  in  making  im- 
provements might  be  established  as  a  lien 
on  the  property,  but  that  the  balance  of  the 
proceeds  of  the  property  should  be  paid  to 
the  creditors.  King  v.  Thompson,  9  Pet. 
204,  9:  102 
Cited  in  Rutledge  v.  Townsend,  38  Ala.  718 — 

Guynn  v.  McCanley,  82  Ark.  116 — Howell 
V.  Rllsberry,  79  Go.  481,  5  S.  E.  96 — Kurtz 
V.  Ilibner,  55  III.  521,  8  Am.  Rep.  665 — 
Shepberd  v.  Bevin,  9  GUI.  41 — Haines  7. 
Haines.  4  Md.  Ch.  136 — Bowie  v.  Stone- 
street,  0  Md.  431,  61  Am.  Dec.  318 — Nelson 
V.  Hacrerstown  Bank,  27  Md.  76 — Tunlson 
V.  Bradford,  49  N.  J.  Eq.  214.  22  Atl.  1073 
— Glbert  v.  Peteler,  38  Barb.  516— Ganld  v. 
Lipman.  4  Misc.  80.  23  N.  Y.  Supp.  778— 
Burkbolder  v.  Ludlam,  30  Gratt.  261,  32 
Am.  Rep.  668 — Stearns  v.  Beckham,  31 
Oratt.  421 — Hughes  v.  Patterson,  91  Va. 
666,  22  S.  E.  485. 

152.  When  the  owner,  in  an  action  of  spe- 
cific performance,  establishes  a  contract  of 
insurance,  and  is  entitled  to  a  decree  direct- 
ing the  issuance  of  the  policy,  a  court  of 
equity  has  jurisdiction  to  render  judgment 
for  the  amount  of  the  loss  by  fire  occurring 
after  the  contract  was  made.  Eames  v. 
Home  Ins.  Co.  94  U.  S.  621,  64:  298 
CiUd    lA    Re    Leeds    Woolen    Mills,    129    Fed. 


926 — ^Home   Ins.   Co.   v.   Adler,   71,  Ala.   524 
— Sproul  V.  Western  Assur.  Co.  33  Or.  101, 
54  Pac.   180 — John  R.  Davis  Lumber  Co.  v. 
Caledonian  Ins.  Co.  94  Wis.  475,  69  N.  W 
156. 

Decrees  In  rem. 

153.  Under  the  Code  of  Minnesota,  a  de- 
cree of  the  court  for  specific  performance 
may  be  in  rem^  and  pass  the  title  without 
any  act  of  the  defendant.  Seacombe  v. 
Steele,  20  How.  94,  15:  833 

154.  Where  a  bill  is  filed  under  the  chan- 
cery act  of  Ohio  of  1824,  to  compel  the  spe- 
cific performance  of  a  land  contract,  the 
defendants  being  without  the  state  and  not 
appearing,  and  service  being  had  only  by 
publication,  a  money  decree  ordering  the 
sale  of  other  lands  than  those  mentioned 
in  the  bill  is  void  as  to  such  other  lands. 
The  act  does  not  authorize  such  an  act  of 
general  jurisdiction.  A  special  jurisdiMion 
only  is  given  in  rem.  Boswell  v.  Otis,  9 
How.  336,  13:  164 
Cited    in    Nations    v.    Johnson,    24    How.    203. 

16  L.  ed.  631— Baldwin  v.  Hale.  1  Wall. 
238,  17  L.  ed.  534— Pennoyer  v.  Neff,  95  U. 
S.  724,  24  L.  ed.  569 — Hart  v.  Sansom,  110 
U.  S.  156,  28  L.  ed.  103,  3  Sup.  Ct.  Rep. 
686 — Heldrltter  v.  Kllzab^th  Oil  Cloth  Co. 
112  U.  S.  301.  28  L.  ed.  732,  5  Sup.  Ct.  Rep. 
135 — ^Amdt  V.  Qrlgge,  134  U.  S.  324.  33  L. 
ed.  920,  10  Sup.  Ct.  Rep.  557 — Boswell  v. 
Dlckerson,  4  McLean,  263.  Fed.  Cas.  No. 
1.683 — Galpin  v.  Page,  1  Sawy.  330,  Fed. 
Cas.  No.  5,205 — Galpin  v.  Page,  3  Sawy. 
113,  Fed.  Cas.  No.  5,206— The  Globe,  2 
Blatchf.  431,  Fed.  Cas.  No.  5,483— Daily  v. 
Doe.  3  Fed.  918 — Porter  Land  &  Water  Co. 
V.  Baskin,  43  Fed.  328— Single  v.  Scott 
Paper  Mfg.  Co.  55  Fed.  556 — Lynde  v.  Co- 
lumbus, C.  &  T.  C.  R.  Co.  57  Fed.  997— 
United  States  v.  Southern  P.  R.  Co.  63  Fed. 
486 — Duke  v.  State,  56  Ark.  499.  20  S.  W. 
600— Moore  v.  Speed,  55  Mich.  87.  20  N.  W. 
801 — Chauncey  v.  Wass,  35  Minn.  24,  30  N. 
W.  826— Shepherd  v.  Ware.  46  Minn.  177, 
24  Am.  St.  Rep.  212,  48  N.  W.  773— State 
ex  rel.  Klotz  v.  Ross,  118  Mo.  53.  23  S.  W. 
196 — Lantry  v.  Parker,  37  Neb.  358,  55  N 
W.  962 — Eastman  v.  Dearborn,  63  N.  H. 
366 — Bragg  v.  Gaynor,  85  Wis.  484,  21  L. 
R.A.  166,  55  N.  W.  919. 

Ck>ndilional   reHef. 

See  also  supra,  53. 

155.  When  complainants,  being  entitled 
to  relief,  ask  the  active  aid  of  the  court  to 
coerce  performance  of  the  respondent's  con- 
tracts, they  can  have  such  aid  only  on  the 
terms  that  they  do  him  equity.  Buchannon 
V.  Upshaw,  1  How.  66.  11:  46 
King  V.  Hamilton,  4  Pet.  311,  7:  889 
Cited  In   Veazle   v.    Williams.   8   How.   161,    12 

L.  ed.  1029— Klmlmll  v.  West,  15  Wall.  370. 
21  L.  ed.  96 — Hcrliert  v.  Henrick,  16  Ala, 
590— Easton  v.  Lockhart.  10  N.  D.  193,  86 
N.  W.  697 — Green  v.'  Jones,  76  Me.  569. 

156.  A  court  of  equity  may  refuse  to  com- 
pel a  vendor's  heirs  to  perform  their  ances- 
tor's contract,  or  to  pay  damages  for  non- 
performance, until  the  vendee  indemnify 
them  against  an  outstanding  bond  given  by 
the  ancestor  for  the  vendee's  benefit.  Car- 
neal  v.  Banks,  10  Wheat.  181,  6:  297 
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157.  Where  a  court  of  equity  cannot  de- 
cree a  specific  performance,  it  may  so  mod- 
ify the  agreement  as  to  do  justice  so  far 
as  circumstances  will  permit,  and  refuse 
specific  execution  unless  the  party  seeking 
it  will  comply  with  such  modifications  as 
justice  requires.  Mechanics  Bank  v.  Lynn, 
1  Pet.  376,  7:  186 
Cited   in   Perkins   ▼.    Currier,   8   Woodb.   ft   M. 

80,  Fed.  Cag.  No.  10,985 — Morrison  v.  Peay, 
21  Ark.  116— Wallace  v.  Reppleye,  103  111. 
259— Wnbash  ft  E.  Canal  v.  State.  7  Ind. 
183 — Palo  Alto  County  ▼.  Parrlson,  68  Iowa. 
00,  26  N.  W.  16— Holmes  v.  Thorpe.  5  N. 
J.  Eq.  429. 

158.  Wherfe  the  vendor  is  indebted  to  the 
vendee,  and  the  sale  is  made  in  order  to  pay 
the  debt,  the  vendor,  on  failure  of  title, 
must  pay  interest  froin  the  time  the  debt  is 
liquidated  until  he  makes  a  good  title;  and 
the  vendee  is  accountable  for  the  reats  and 
profits  from  the  time  the  title  is  p^fected 
until  the  contract  is  specifically  performed. 
Hepburn  v.  Dunlop,  1  Wheat.  179,  4:  65 
Cited    in    Baker    v.    Biddle.    Baldw.    420,    Fed. 

Cas.  No.  764 — Stevenson  v.  Maxwell,  2 
Sandf.  Ch.  279 — Slevers  ▼.  Brown,  34  Or. 
459,  45  L.R.A.  644,  56  Pac.  171. 

159.  The  lessor  of  premises,  leased  with 
covenant  to  convey  whenever  the  purchase 
money  is  paid,  is  entitled,  upon  decree  of 
specific  performance,  to  be  paid  the  arrears 
of  rent  and  the  amount  of  his  expenditures 
for  taxes,  both  with  interest,  and  the  pur- 
chase money,  before  being  required  to  con- 
vey.    Prout  v.  Roby,  15  Wall.  471,  21:  58 


SPECTACLES. 

Duty  on,  see  Duties,  159. 


SPEECH. 

Freedom  of,  see  Constitutional  Law,  IV.  d. 


SPEED. 

Of  Vessel  Generally,  see  Collision,  II.  j. 

Of  Vessel  during  Fog,  see  Collision,  253- 
264. 

Regulating  Speed  of  Train  as  Affecting  Com- 
merce, see  Commerce,  326. 


SPEEDY    TRIAL. 

Removal  to  Other  District  for  Trial  as  Vio- 
lation of  Right  to,  see  Criminal  Law, 
243. 


SPENDTHRIFT  TRUST. 


See  Trusts,  III.  e. 


SPIRITS. 

Federal   Taxation   of   Distilled   Spirits, 
Internal  Revenue,  HI.  j,  1. 


SPLITTING. 

Of  Actions,  see  Action  or  Suit,  51-59. 


♦*-♦- 


SPOLIATION. 

Effect  of,  on  Right  to  Further  Proof, 

Admiralty,    527-532. 
See  also  Prize  and   Capture. 


SQUARES. 

See  Parks  and  Squares. 


STABLE. 

Due  Process  in    Prohibiting    Within    City 
Limits,  see  Constitutional  Law,  519. 


STAGE  COACHES. 

Liability    to    Injured    Passenger,    see   Ca^ 

riers,  41. 
Capitation  Tax  on    Stagecoach    Passengers, 

see  Commerce,  208a. 


*#-^ 


STAKEHOLDERS. 


Interpleading  Stakeholder  as  Necessary 
Party  as  Respects  Federal  Jurisdiction* 
see  Courts,  738. 


*#-^ 


STALE  DEMANDS. 


See  Limitation  of  Actions,  I.  b. 


STALLS. 

Lease  of.  in  Market,  see  Landlord  and  T^- 
ant,  17. 


STAMP. 

Indictment  for  Using  Unstamped  Check,  »2e 

Indictment,  etc.,  130. 
Selling  on  Credit,  see  Postoffice,  101-103. 
Revenue  Stamp,  see  Revenue  Stamps 


STAMP  TAX— STATES. 
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BTAMP   TAX. 

Ai  Duty  on  Exports,  see  Commerce,  499- 
502. 

PioBecution  by  Information  for  Violation  of 
Stamp  Laws,  see  Indictment,  etc.,  14, 
15. 

Federal  Stamp  Tax  on  Instruments,  see  In- 
ternal Revenue,  III.  1. 

On  Fermented  Liquors,  see  Internal  Revenue, 
in.  j,  2. 

Manufacturers'  Purchase  of  Stamps  and 
Commissions  Thereon,  see  Internal  Rev- 
enue, III.  n. 

As  Direct  Tax,  see  Internal  Revenue,  34, 
35. 

Uniformity  in,  see  Internal  Revenue,  40. 

On  Tobacco,  see  Internal  Revenue,  166,  170. 

Remission  by  Collector  of  Penalty  for  Fail- 
ing to  Stamp  Note,  see  Internal  Rev- 
enue, 320. 

Effect  of  Voluntary  Payment  on  Recovery 
of  Tax  Illegally  Assessed,  see  Internal 
Revenue,  351,  352. 


STANDING  PASSENGERS. 
Duty  of  Carrier  to,  see  Carriers,  38. 


STARCH. 


Duty  on,  see  Duties,  268. 


STARE  DECISIS. 


See  Courts,  VII.  b,  c. 


STATE  BANKS. 

In  General,  see  Banks. 

Change  to  National  Bank,  see  Banks,  IV.  f. 

Federal  Taxation  of,  see  Internal  Revenue, 

III.  d. 
Taxation  of  United  States  Securities  Owned 

by«  see  Taxes,  228-232. 


•4i 


STATE  60NDS. 


Sn  BvnO^,  VI. 


•» 


MATE  COMMUNICATIONS. 

PoWef  to  Require  Copies  of  Telegrams  as 
Voiichers4  see  Claims,  195. 


STATE  COURTS. 

Appellate  Jurisdiction  of  Supreme  Court 
over,  see  Appeal  and  Error,  III.  d,  9. 

Judicial  Notice  by  Federal  Supreme  Court 
on  Writ  of  Error  to,  see  Evidence,  42- 
45. 

Prohibition  to,  see  Prohibition,  33. 

In  General,  see  Courts,  I.,  II.,  VI.,  VII. 


STATED  ACCOUNT. 


See  Accounts,  II. 


♦^ 


STATE  DECISIONS. 

As  Rules  in  Federal  Courts,  see  Generally, 
Courts,  VII.  c. 


STATE   INSTITUTION. 

Whether  Corporation  for  Purpose  of  Federal 
Jurisdiction,  see  Courts,  667,  668. 


STATEMENTS. 

Requisites  of  Record  as  to,  see  Appeal  and 

Error,  V.  o,  r. 
Of  Mechanics'  Lien,  see  Mechanics'  Liens, 

40-45. 


STATE   PAPERS. 

Admissibility    in    Evidence,    see    Evidence, 
1064. 


STATE  PRISON. 

Crime   Punishable  in,   as  Infamous   Crime, 
see  Criminal  Law,  9-12. 


STATES. 

/.  Nature   and  Definition   of   State, 

II.  Sovereigtity  and  Independence,  7- 
17. 

a.  Generally,    7-14. 

b.  Relation   to   Each   Other,    15' 

17. 
III.  Poxcers   and  Jurisdiction   Gener^ 

ally,  18'28. 
IV.  Relation  to  National  Government, 
29-153. 
a.  In  General,  20'32. 
h.  Constitutional     and     Organic 
Limitations,  Sa^JO. 
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STATES. 


IV, — cont'd. 

c.  Lands  and  Ceded  Places  tcith- 

in  State,  '•  7-94. 

d.  Police    Power    and    Internal 

Reffulationf  95-107. 

e.  Taxation,  lOS'ie. 

f.  Status  of  Inhabitants;  Slaves, 

117'130. 

g.  Banlcruptcy     and     Insolvency 

Laws,  X31-40, 
h.  As    to    Federal    Corporations, 

141. 
i.  Naturalization,  142^3. 
j.  Remedies      and      Procedure, 
144-7. 
1e.  Crimes  and  Prosecutions,  148- 
63. 
V.  Property  of  States,   1S4'S. 
VI.  Liability  for  Tort,  1S6. 
VII.  Contracts,     Compacts,     and    Ces- 
sions, 1S7-210. 

a.  Contracts  in  General,  167-61. 

b.  Compacts  between  States,  1 62- 

01. 

c.  Compacts    and    Cessions    Be- 

tween    States     and     United 
States,   192-210. 
VIII.  Fiscal  Management;  Public  Debt, 
211-29. 

a.  In  General,  211-16. 

b.  Loan  of  Public  Credit,  216. 

c.  Bills  of  Credit,  217-29. 
IX.  Actions,   229a-326. 

a.  By  State,  229a-36. 

b.  Against  State,  236-77. 

1.  In  General,  236-63. 

2.  Imn^unity  from  Suit  with- 

out  Consent,    264-76. 
8.  Remedies,  277, 

c.  Suits    against    Officers,    278- 

326. 

1.  In  General,  278-81. 

2.  As     Suits     against     State, 

282-326. 
X.  Insurrectionary  and  Confederate 
States,  326-62. 

a.  In  General,  326-29. 

b.  As  to  De  Facto   Government, 

330-3. 

c.  Status  of  State  Seceding,  334- 

41. 

d.  Validity   of   Acts   and   Consti- 

tutions, 342-62. 
XI.  Admission  of  State,  363-80. 

State  as  Stockholder  in  Bank,  see  infra,  220, 
221;  Banks,  10,  11,  198-201. 

Preference  of,  over  Attachment,  see  Attach- 
ment, 5. 

Indorsement  of  Corporate  Bonds  by,  see 
Bonds,   130,    131,   138. 

Boundary  of,  see  Boundaries,  III. 

Jurisdiction  of  Courts  Respecting  Strip  Em- 
braced by  Disputed  Boundary  Lines,  see 
Courts,  58a. 

Dispute  of  Interstate  Boundary  as  Federal 
Question  between  Land  Claimants,  see 
Courts,  617. 

Sufficiency  of  Evidence  as  to  Boundary,  see 
Evidence,  2531. 

Citizens  of,  see  Citizens,  V, 


Under  Articles  of  Confederation,  see  Colo- 
nies and  The  Confederation. 

Common  Law  of,  see  Common  Law,  6-12. 

Compromise  of  Claim  Again^t^  see  Compio- 
mise  and  Settlement,  II.  a. 

Compromise  of  Claim  in  Favor  of,  see  Com- 
promise and  Settlement,  III.  a. 

Confiscation  by,  see  Confiscation  and  Seques- 
tration II. 

Territorial  Limitations  on  Statutes  and 
Judgments,  see  Conflict  of  I^ws,  4-10. 

Applicability  to,  of  Provisions  of  Federal 
Constitution,  see  Constitutional  Law, 
II.  b. 

Guaranty  of  Republican  Form  of  Govern- 
ment, see  Constitutional  I^w,  III.  c. 

Construction  of  Federal  Constitution  by,  see 
Constitutional  Law,  43. 

Violation  of  Due  Process  Clause  by,  see 
Constitutional  Law,  427,  428. 

Due  Process  in  Taking  Private  Property  by, 
see  Constitutional  Law,  449. 

Waiver  of  Rig:hts  Obtained  by  Tax  Sale,  see 
Constitutional  Law,  548. 

Payment  of  State  Taxes  in  Coupons  on 
State  Bonds,  see  Constitutional  Law, 
1343-1349. 

Impairment  of  Contract  Obligations  to  Re- 
ceive Bank  Notes  in  Payment  of  Debts 
Due  to,  see  Constitutional  Law,  1440- 
1446. 

Copyright  in  Name  of,  see  Copyright,  17,  20. 

Grant  of  Corporate  Charter  by,  see  Cor- 
porations, IV. 

Creation  of  Corporation  by  Two  or  more 
States,  see  Corporations,  38-44,  57-62. 

Nature  and  Jurisdiction  of  State  Courts, 
see  Courts,  II.  • 

Disability  of  Federal  Court  to  Stay  SUte 
Proceedings  Generally,  see  Courts,  1475. 

Offenses  Against  State  and  United  States, 
see  Criminal  Law,  148-157. 

Estoppel  of,  see  Estoppel,  10,  49,  103,  270. 

Creation  of  Monopoly  by,  see  Franchise,  17. 

Nature  of  Office  of  Governor  of,  see  Gover- 
nor. 

Status  of  Indian  Tribes  as  to  Nation  and 
as  to  State,  see  Indians,  1-15. 

Notice  of  Assertion  of  Claim  to  Waterfront 
by,  see  Limitation  of  Actions,  567. 

Public  Lands  of,  see  Public  Lands,   II. 

Mode  of  Ascertaining  Public  Policy  of,  see 
Public  Policy,  2. 

Ratification  by,  of  Purchase  by  Railroad  of 
Parallel  Lines,  see  Railroads,  99. 

Lien  of,  on  Railroad,  see  Railroads,  145. 

Validity  of  Scrip  Given  to  Relieve  State 
from  Guaranty  on  Railway  Bonds,  see 
Scrip. 

Sheriff  as  Representative  of,  see  Sheriff,  1. 

Construction  of  Grant  by,  see  Statutes,  II.  o. 

Necessity  of  Affixing  State  Seal  to  Statute 
Granting  Land,  see  Statutes,  5. 

Subrogation  to  Rights  against  State,  see 
Subrogation,  22. 

Taxation  by,  see  Taxes. 

Cessation  of  Exemption  from  Taxation  on 
Purchase  of  Railroad  by  State  at  Fore- 
closure Sale,  see  Taxes,  448. 

Payment  of  Taxes  in  State  Scrip  or  Cou- 
pons, see  Taxes,  594-599. 


STATES,  I.,  II.  a. 
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Relative  Rights  in  Waters  of  Stream,  see 

Waters,  16,  33. 
Power  to  Lease  Water  Power  not  Needed 

for  Its  Own  Use,  see  Waters,  37. 


/.  Nature  and  DifiniUon  of  State. 

Nature  and  definition  of  state. 

Relation  of  State  to  MnnicipaKty,  see 

Municipal  Corporations,   1-6. 

Whether  Citizens*  Entitled  to  Sue  by 
Reason  of  Diversity,  see  Courts, 
631. 

District  of  Columbia  or  Territories  as 
States,  see  Courts,  632-636;  Dis- 
trict of  Columbia,  3,  6,  7. 

Relation  of  Municipality  to  State,  see 
Municipal  Corporations,  21,  24-29. 

1.  A  state  is  a  complete  body  of  free  per- 
sons united  together  for  their  common  bene- 
fit, to  enjoy  peaceably  what  is  their  own, 
and  to  do  justice  to  others.  Chisholm  v. 
Georgia,  2  Dall.  419,  1:440 
Cited   In    McElvaIn    t.    Mudd,    44    Ala.    67,    4 

Am.  Rep.  106 — New  York  t.  Bailey,  2  Denlo. 
447 — Plnson  ▼.  Ivey,  1  Yerg.  327. 

2.  A  state  means  all  the  citizens  which 
compose  that  state  and  are  integral  parts  of 
it;  all  together  forming  a  body  politic. 
Penhallow  v.  Doane,  3  Dall.  54,  1 :  507 
Cited  in  Texas  ▼.   White,   7   Wall.   720,   19  L. 

ed.  236— Mobile  v.  Dargan,  45  Ala.  317— 
Brown  v.  State,  5  Colo.  409. 

3.  A  state,  in  the  ordinary  sense  of  thf^ 
Constitution,  is  a  political  community  of 
free  citizens,  occupying  a  territory  of  de- 
fined boundaries,  and  organized  under  a 
government  sanctioned  and  limited  by  a 
written  constitution,  and^ established  by  the 
consent  of  the  governed.  Texas  v.  White,  7 
Wall.  700,  19:  227 
Cited  In  United  States  v.  Reese,  92  U.  S.  249. 

23  L.  ed.  576 — McPherson  v.  Blacker,  146 
n.  8.  25,  36  L.  ed.  873,  13  Sup.  Ct.  Rep. 
8. 

4.  "State,"  in  the  Constitution,  is  re- 
stricted to  members  of  the  Federal  Union. 
Hepburn  v.  EUzey,  2  Cranch,  445,  2:  332 
DittinguUhed  in  The  Panama,  Deady,  33,  Fed. 

Cas.  No.  10,702. 

Cited  In  Texas  v.  White,  7  Wall.  737,  10  L. 
ed.  241 — Downes  ▼.  Bldwell,  182  U.  S.  2.^9, 
45  L.  ed.  1095,  21  Snp.  Ct.  Rep.  770— Re 
Bryant  Deady,  121,  Fed.  Cas.  No.  2,067— 
United  States  ex  rel.  Champion  v.  Ames,  95 
Fed.  455— United  States  v.  Whelpley.  125 
Fed.  617— McElvain  v.  Mudd.  44  Ala.  65.  4 
Am.  Rep.  106— Shorter  v.  Cobb,  39  Ga.  299 
— State  ex  rel.  Hart  v.  Burke.  33  La.  Ann. 
516— Calhoun  v.  Calhoun.  2  S.  C.  N.  S.  295— 
State  ▼.  White,  25  Tex.  Supp.  613. 

5.  An  Indian  nation  within  the  United 
States  is  not  a  state,  within  the  mpaning  of 
the  Constitution.  Cherokee  Nation  v. 
Georgia,  5  Pet.  1.  8:  25 
Cited  In  Scott  v.  Jones.  5  How.  .377.  12  L.  ed. 

197 — Hall  ▼.  Hall,  43  Ala.  498,  94  Am.  Dec. 
703— McBl vain  v.  Mudd.  44  Ala.  65 — Todd 
▼.  Neal,  49  Ala.  271 — Smith  t.  United  States, 
1  Wash.  Terr.  260. 


6.  Neither  a  territory  nor  the  District  of 
Columbia  is  a  state  in  the  sense  in  which 
that  term  is  used  in  the  Constitution.  New 
Orleans  v.  Winter,  1  Wheat.  91,  4:  44 

Cited  in  Downes  ▼.  Bldwell,  182  U.  S.  259,  45 
L.  ed.  1095,  21  Sup.  Ct.  Rep.  770— Balrd  v. 
Byrne,  3  Wall.  Jr.  3,  Fed.  Cas.  No.  757 — 
Prentiss  T.  Brennan,  2  Blatchf.  164,  Ped.  Cas. 
No.  11,385— Watson  v.  Bonfils.  53  C.  C.  A. 
537,  116  Fed.  159— Laden  ▼.  Meek,  65  C.  C. 
A.  363,  130  Fed.  679— State  t.  Ix>per,  Ga. 
Dec.  pt.  2,  p.  34 — Robinson  v.  Peru  Plow  & 
Wheel  Co.  1  Okla.  149,  31  Pac.  988— New- 
comb  V.  Smith,  1  Chand.  (Wis.)  85 — New- 
comb  ▼.  Smith,  2  Pinney   (Wis.)   143. 


II,  Sovereignty  and  Independence, 

a.  Qenerally. 

Relation  to  Other  States,  see  infra,  15-17. 
Dual  Sovereignty  of  States  and  Nation,  see 

United  States,  6-8. 
Nature  and  Extent  of  National  Sovereignty^ 

see  United  States,  13. 

7.  The  states  of  this  Union  are,  so  far  as 
concerns  their  internal  government,  sepa- 
rate independent  sovereignties.  Kentucky 
V.  Dennison,  24  How.  66,  16:  717 
Cited    In    People    y.    Martin,    38    Misc.    70,    76 

N.  Y.  Supp.  958. 

8.  People  of  each  state  compose  a  state, 
having  its  own  government  and  endowed 
with  all  functions  essential  to  separate  and 
independent  existence.  Without  states  in 
union,  there  could  be  no  such  political  body 
as  the  United  States.  Lane  County  v.  Ore- 
gon, 7  Wall.  71,  19:  101 
Cited  in  Texas  v.   White,   7   Wall.   725,   19  L. 

ed.  237 — Veazle  Bank  v.  Fenno,  8  Wall.  541, 
19  L.  ed.  485— The  Collector  v.  Day  (Buffiug- 
ton  V.  Day)  11  Wall.  125,  20  L.  ed.  126— 
Northern  Securities  Co.  v.  United  States,  193 
U.  S.  348,  48  L.  ed.  705,  24  Sup.  Ct.  Rep. 
436 — Parks  v.  Coffey,  52  Ala.  40 — State  ▼. 
Gibson,  36  Ind.  397.  10  Am.  Rep.  42 — Cory 
v.  Carter,  48  Ind.  360,  17  Am.  Rep.  738 — 
Knowlton  y.  Moore.  9  Pa.  Dlst.  R.  311 — Re 
Constitutionality  of  Income  Taxes,  1  Lack. 
Legal  News,  10 — Chicora  Co.  v.  Crews,  6  S. 
C.  N.  S.  245 — Frierson  v.  General  Assentbly 
of  Presby.  Church,  7  Heisk.  704 — Frastaer  v. 
State,   3   Tex.   App.   273,    30  Am.   Rep.    131. 

9.  Under  the  Declaration  of  Independence, 
thte  United  Colonies  were  each  of  them  a 
sovereign  and  independent  state;  that  is, 
each  of  them  had  a  right  to  govern  itself 
hy  its  own  authority  and  its  own  laws, 
without  any  control  from  any  other  power. 
Ware  v.  Hylton,  3  Dall.  199,  1 :  568 
Cited  in  Scott  v.  Sandford.  19  How.  502,  15  L. 

od.  741— Little  v.  Watson.  .32  Me.  225— 
People  ex  rel.  Cutler  v.  Dibble,  16  N.  Y. 
224. 

10.  The  several  states  of  the  union  are 
not  independent  sovereigns,  but  are  mem- 
bers of  a  union,  the  supreme  law  of  which, 
governing  each  member,  is  the  Federal  Con- 
stitution.   Fletcher  v.  Peck,  6  Cranch,  87, 

3:  162 
Cited  in  The  Parkhlll,   Fed.  Cas.  No.  10,755a. 
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STATES,  II.  b.  ILL 


Subject-matter  of  sovereignty.  | 

11.  The  sovereignty  of  a  state  extends  to 
everything  which  exists  by  its  own  author- 
ity or  is  introduced  by  its  permission,  but 
not  to  those  means  which  are  employed  by 
Congress  to  carry  into  execution  the  powers 
conferred  upon  it.  M'CuUoch  v.  Maryland, 
4  Wheat.  316,  4:  579 
Disapproved  In  State  ex  rel.  M'Cready  ▼.  Hunt, 

2    Hill.   L.  256. 

12.  The  state,  as  sovereign,  is  parens  pat- 
rice.  Tlie  sovereign  will  is  made  known  by 
legislative  enactments.  Wheeler  v.  Smith,  9 
How.  55,  13:  44 
Cited  in  Nickels  v.  Lehman,  45  Pa.  334. 

13.  The  states  are  sovereign  with  the  ex- 
ception of  certain  powers,  which  have  been 
invested  in  the  general  government  and  in- 
hibited to  the  states.  M'Lean,  J.  Craig  v. 
Missouri,  4  Pet.  410,  7:  903 
Cited  in  McRlvaIn  v.  Mudd.  44  Ala.  66,  4  Am. 

Rep.  106. 

14.  Although  the  state  of  Wisconsin  is 
sovereign  within  its  territorial  limits,  yet 
that  sovereignty  is  limited  by  the  Constitu- 
tion of  the  United  States.  Ableman  v. 
Booth,  21  How.  506,  16:  169 

5.  Relatlim  to  Each  Other, 

Equality  between    States,    see    infra,    363- 
365,  378. 

Duty    of    One    State    toward    Citizens    of 
Another  State,  see  Citizens,  II. 

Requisition  for  Rendition  of  Fugitive  Crim- 
inals from  other  State,  see  Extradition. 

Power   to   Grant   Discharge   in   Insolvency, ' 
see  Insolvency,  50-65. 

Allegations  as  to  Relative  Rights  of  States 
as  to  Water,  see  Pleading,  915. 

15.  A  state  is  not  an  independent  nation, 
clothed  with  the  right  and  faculty  of  mak- 
ing an  imperative  demand  upon  another  in- 
dependent state  for  the  payment  of  debts 
which  it  owes  to  citizens  of  the  former. 
New  Hampshire  v.  Louisiana,  108  U.  S.  76, 
2  Sup.  Ct.  Rep.  176,  27:  656 

16.  For  all  national  purposes  the  states 
and  the  citizens  thereof  are  one,  united 
under  the  same  sovereign  authority  and 
governed  by  the  same  laws;  in  all  other  re- 
spects the  states  are  necessarily  foreign  and 
independent  of  each  other.  Buckner  v.  Fin- 
ley,  2  Pet.  586,  7:  528 
died  In  Cherokee  Nation  v.  Georgia,  5  Pet.  47, 

8  L.  ed.  42— Bank  of  United  States  v.  Daniel, 
12  Pet.  54,  9  L.  ed.  908— Rhode  Island  v. 
Massachusetts,  12  Pet.  720,  9  L.  ed.  1259-^ 
Bank  of  Augusta  v.  Earic,  13  Pet.  605,  10 
L.  ed.  316— Phillips  v.  Payne,  92  U.  S.  132. 
2.3  L.  ed.  649 — Mutual  L.  Ins.  Co.  ▼.  Brune 
(Mutual  L.  Ins.  Co.  v.  Harris)  96  U.  S.  592, 
24  L.  pd.  740— Hanley  v.  Donoghue,  116  U. 
S.  4.  29  L.  ed.  536,  6  Sup.  Ct.  Rep.  242— 
Bradshaw  v.  The  Sylph,  Fed.  Cas.  No.  1,791 
—The  Parkhlll,  Fed.  Cas.  No.  10.765a— 
Woodhull  ▼.  Wagner,  Baldw.  299,  Fed.  Cas. 
No.  17,975 — Georgia  v.  Tutty,  7  L.R.A.  54, 
41  Fed.  762— Schelble  ▼.  Bacho,  41  Ala.  448 
— Hatch  V.  Spofford,  22  Conn.  497,  58  Am. 
Dec.  433 — Fisher  v.  ITlcldiDg,  67  Conn.  103, 
32  L.R.A.  239,  52  Am.  St.  Rep.  270,  34  Atl. 


714 — Pugh  V.  Bussel,  2  Blackf.  400 — Seeren 
v.  Clement,  28  Md.  434 — James  ▼.  Bixby,  11 
Mass.  39 — Grafton  Bank  ▼.  Moore,  14  N.  H. 
147— Simpson  v.  White,  40  N.  H.  543— War- 
ren y.  Union  Nat.  Bank,  7  Phila.  158 — 
Re  Peter  Scboenhofen  Brewing  Co.  42  W.  N. 
C.  403 — Allshouse  ▼.  Ramsay  6  Whart.  335, 
37  Am.  Dec.  417. 

17.  A  state  is  without  power  to  acquire 
territory  at  the  expense  of  the  other  states. 
Harcourt   v.   Gaillard,   12  Wheat.   523, 

6:716 
Cited  In  Rhode  Island  ▼.  Massachusetts,  12  Pet 
748.  9  L.  ed.  1270 — Scott  v.  Sandford,  19 
How.  501,  15  L.  ed.  741 — Kansas  v.  Colorado, 
185  U.  S.  144,  46  L.  ed.  845,  22  Sup.  Ct.  Rep. 
552. 


III.  Powers    and    Jurisdiction    Oener* 

aUy, 


Power  of  State  to  Uphold  National  Law, 
infra,   73,   74. 

Power  to  Adopt  Territorial  Government  Pro 
Tempore  on  Admission  of  State,  see 
infra,  380. 

Power  to  Subscribe  For,  and  Condition  of 
Municipal  Bond,  see  Bonds,  V.  c;  279, 
288a,  293. 

Power  to  Control  Bridges,  see  Bridges,  1. 

Governmental    Regulation    of    Carriers, 
Carriers,  III. 

Under  Articles  of  Confederation,  see  Col- 
onies and  The  Confederation,  1-3. 

Power  to  Regulate  Transfer  of  Property, 
see  Conflict  of  Laws,  154. 

Delegation  of  Power,  see  Constitutional 
Law,  in.  b. 

Power  to  Regulate  Rates,  see  Constitutional 
Law,  IV.  b,  7,  c. 

Police  Power  of,  see  Constitutional  Law,  IV. 
c. 

Power  to  Impair  Obligation  of  Contracts, 
see  Constitutional  Law,  IV.  g. 

Power  to  Contract  Against  Future  Exercise 
of  Police  Power,  see  Constitutional 
Law,  IV.  g,  2,  b;  842,  855,  860. 

Power  to  Restrict  or  Exclude  Foreign  Corpo- 
rations, see  Corporations,  XII.  b,  2. 

Power  of  Legislature  to  Bind  Successor,  see 
Counties,  8. 

Territorial  Limitations  on  Jurisdiction  of 
Courts,  see  Courts,  II.  b,  4. 

Jurisdiction  of  Courts  over  Boundary 
Waters,  see  Courts,  351,  352. 

Power  as  to  Drainage,  see  Drains. 

Power  of  Eminent  Domain,  see  Eminent 
Domain. 

Rights  as  to  Fish,  see  Fisheries. 

Power  to  Pass  Game  I^ws,  see  Game  Laws. 

Power  to  Establish  Harbor  Lines,  see  Har- 
bors, 2. 

Power  to  Regulate  or  Abolish  Imprisonment 
for  Debt,  see  Imprisonment  for  Debt,  1. 

State  Control  of  Foreign  Insurance  Com- 
panies, see  Insurance,  I.  b. 

Power  to  Pass  Statutes  of  Limitations,  see 
Limitation  of  Actions,  3,  2. 

Power  to  Create  Maritime  Lien,  see  Mari* 
time  Liens,  34,  35. 
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Over  Municipalities  Generally,  see  Munici- 
pal Corporations,  7-12. 

Adequacy  of  Police  Power  to  Give  Remedy 
against  Nuisances,  see  Nuisances,  15. 

Power  to  Regulate  Practice  of  Medicine,  see 
Physicians  and  Surgeons,  1. 

Power  to  Revoke  Agency,  see  Principal  and 
Agent,  7. 

Power  of  Legislature  as  to  Pueblo  Lands, 
see  Pueblo  Lands,  34. 

Power  of  Taxation,  see  Taxes,  I. 

Over  Riparian  Rights,  see  Waters,  149. 

Power  of  State  Legislature,  see  Constitu- 
tional Law,  111.;  Legislature. 

1&  By  the  Revolution  the  duties,  as  well 
aa  the  powers,  of  government,  comprehend- 
ing   the    transcendent  power  of  Parliament 
and  of  the  executive,  devolved  upon  the  peo- 
ple of  the  various  states.     Dartmouth  Col- 
lege V.  Woodward,  4  Wheat.  518,  4:  629 
Cited  In  Rhode  Island  v.  Massachusetts,  12  Pet. 
751»  9  L.  ed.  1271 — Church  of  Jesus  Christ, 
L.  D.  S.  V.  United  States,  136  U.  S.  57,  34 
L.  ed.  406,  10  Sup.  Ct.  Rep.  702 — Bonaparte 
T.  Camden  &  A.  R.  Co.  Baldw.  220,  Fed.  Caa. 
No.  1,617. 

19.  The  jurisdiction  of  a  state  is  coex- 
tensive with  its  territory.  United  States  v. 
Bevans,  3  Wheat,  336,  4:  404 
Cited  in  Rhode  Island  v.  Massachusetts,  12  Pet. 

733,  0  L.  ed.  1264 — Holmes  v.  Jennlson,  14 
Pet.  617  Appx.  10  L.  ed.  620  Appx.— Pas- 
senger Cases,  7  How.  555,  12  L.  ed.  816 — 
Smith  T.  Maryland,  18  How.  76,  15  L.  ed. 
271 — Scott  V.  Sandford,  19  How.  010,  15  L. 
e<L  786 — Ex  parte  Sloan,  4  Sawy.  331,  Fed. 
Ca«.  No.  12,044=— United  States  v.  New  Bed- 
ford Bridge,  1  Woodb.  ft  M.  442,  Fed.  Cas. 
No.  15,867— Ex  parte  Byers,  32  Fed.  406— 
Re  Humboldt  Lumber  Mfrs?  Asso.  60  Fed.  432 
— United  States  v.  Peterson,  64  Fed.  147 — 
Ex  parte  Balllnger,  5  Hughes,  300,  88  Fed. 
783 — Dunham  vl  I^mphere,  3  Gray,  270— 
Com.  v.  Manchester.  152  Mass.  244,  0  L.R.A. 
243,  23  Am.  St.  Rep.  820,  25  N.  E.  113— 
Cherry  County  v.  Thacher,  32  Neb.  353,  40 
N.  W.  351— Whltford  v.  Panama  R.  Co.  23 
N.  Y.  471 — Chase  v.  American  S.  B.  Co.  0 
R.  I.  429,  11   Am.  Rep.  274. 

Constitutional  and  organic  Umltations 
generally. 

20.  The  power  of  the  state  legislature  is 
not  omnipotent,  although  its  authority 
should  not  be  expressly  restrained  by  the 
Constitution  or  fundamental  law  of  the 
state.  Calder  v.  Bull,  3  Dall.  386,  1 :  648 
Cited  in  Ingram  v.  Colgan,  106  Cal.  123,  28  L. 

R.A.  180,  46  Am.  St.  Rep.  221.  38  Pa.  315— 
Brltton  V.  Election  Comrs.  120  Cal.  345,  51 
L..R.A.  110,  61  Pac.  1115 — State  ex  rel.  Walsh 
▼.  Hlne,  50  Conn.  57.  21  Atl.  1024— Sweet  v. 
Hulbert.  51  Barb.  317 — People  v.  Toynbee,  12 
How.  Pr.  24t» — Wynebamer  v.  People,  13  N. 
Y.  300 — Hlgbee  v.  HIgbee.  4  Utah.  80.  5  Pac. 
603 — Prince  William  School  Board  v.  Stuart. 
go  Va.  77— Durkee  v.  JanesvUle,  28  Wis.  408, 
9  Am.  Rep.  500-^anesvllle  v.  Carpenter,  77 
Wis.  303.  8  L.R.A.  813,  20  Am.  St.  Rep. 
123.  46  N.   W.   128. 

21.  Irrespective  of  the  operation  of  the 
l^ederal  Constitution  and  restrictions  a.ssert- 
ed  to  be  inherent  in  the  nature  of  American 
institutions,  the  general  rule  is  that  there 
#r«  09  limitations  upon  the  legislative  power 


of  the  legislature  of  a  state,  except  those 
imposed  by  its  written  Constitution.  Giozza 
V.  Tiernan,  148  U.  S.  657,  13  Sup.  Ct.  Rep. 
721,  37:  599 

22.  The  legislature  possesses  only  those  at- 
tributes of  sovereignty  which  have  been  dele- 
gated to  it  by  the  people  of  a  state  under  its 
Constitution.  Charles  River  Bridge  v.  War- 
ren Bridge,  11  Pet.  420,  9:  773 
Cited  In  Bailey  v.  Philadelphia,  W.  ft  B.  R.  Co. 

4  Harr.   (Del.)  402,  44  Am.  Dec.  593. 

23.  The  legislative  power  may  be  con- 
trolled by  the  higher  organic  law  or  Con- 
stitution of  the  state,  and  by  the  Federal 
Constitution.  Butler  v.  Pennsylvania,  10 
How.  402,  13:  472 
Cited  In  State  ▼.  Cummlngs,  36  Mo.  277 — State 

V.  Glover,  41  Mo.  382 — Watson  Seminary  v. 
County  Court,  140  Mo.  72,  45  L.R.A.  680,  50 
S.  W.  880— Lowe  v.  Harris,  112  N.  C.  480, 
22  L.R.A.  382.  17  S.  E.  539— Germanla  Sav. 
Bank  v.  Darlington.  50  S.  C.  363,  27  S.  E. 
846— Wright  v.  Smith,  22  Gratt.  868 — State 
ex  rel.  Martin  v.  Kalb,  50  Wis.  183,  6  N.  W. 
557. 

24.  State  legislatures  retain  all  powers 
delegate  by  the  state  Constitution  which 
are  not  expressly  taken  away  by  the  Consti- 
tution of  the  United  States.  Calder  v.  Bull, 
3  Dall.  386,  1 :  648 
Cited  In  Passenger  Cases,  opinion  of  Woodbury, 

J.,  7  How.  555,  12  L.  ed.  816 — United  States 
y.  New  Bedford  Bridge,  1  Woodb.  ft  M.  427. 
Fed.  Cas.  No.  15,867 — People  ex  rel.  Atty. 
Gen.  V.  Naglee,  1  Cal.  235,  52  Am.  Dec.  312 
— Williams  V.  Cammack,  27  Miss.  2l0,  61 
Am.  Dec.  508 — Com.  v.  Hutchinson,  2  Pars. 
Sel.  Eq.  Cas.  393. 

25.  The  legislature  of  a  state  may  exercise 
all  powers  which  are  properly  legislative, 
unless  they  are  forbidden  by  the  state  or 
Federal  Constitutions.  Chicago,  B.  ft  Q.  R. 
Co.  V.  Otoe  County,  16  Wall.  667,  21:  375 
Cited  m  Taylor  v.  Ypsllanti,  105  U.  S.  70,  26 

L.  ed.  1012 — People  ex  rel.  Metropolitan 
Street  R.  Co.  v.  State  Tax  Comrs.  70  A  pp. 
Dlv.  200,  80  N.  Y.  Supp.  85 — Slack  v.  Jacob, 
8  W.  Va.  637. 

26.  The  powers  of  state  legislatures  are 
limited  by  the  provisions  of  both  state  and 
Federal  Constitutions  and  by  the  nature  of 
our  government.  Fletcher  v.  Peck,  6  Crnnch, 
87,  3:  162 
Cited  In  Alabama  ft  F.  R.  Co.  v.  Burkett,  42 

Ala.  87 — t^ampbell  v.  State,  11  Ga.  370 — 
State  V.  Northern  C.  R.  Co.  44  Md.  165 — 
People  V.  Gallagher,  4  Mich.  251 — Orr  v. 
Qulmby,  54  N.  H.  647 — Blair  v.  Marye,  80 
Va.  491 — Seat  of  Government  Case,  1  Wash. 
Terr.  127 — Peerce  v.  Kltsmlller,  10  W.  Va. 
573. 

MHitary  power. 

Power  to  Call  Forth  Militia,  see  Militia, 
7. 

27.  A  state  may  use  its  military  power  to 
put  down  an  armed  insurrection  too  strong 
to  be  controlled  by  the  civil  authority.  The 
state  itself  must  determine  what  degree  of 
force  the  crisis  demands.  Luther  v.  Borden, 
7  How,  1,  12:  581 
Explained  In   Ex  parte  MlUlgan,  4  Wall.   120. 

18  L.  ed.  208. 
Cited  In  Prize  Cases,  ^  Black,  607,  n  L.  ed- 
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486 — ^The  Hiawatha,  Blatcbf.  Prize  Cas.  12, 
Fed.  Cas.  No.  6,451 — Unitefl  States  v.  The  F. 
W.  Johnson,  Fed.  Cas.  No.  15.179 — Price  ▼. 
Poynter,  1  Bush,  396,  80  Am.  Dec.  631 — 
Hammett  v.  Philadelphia,  65  Pa.  179,  3  Am. 
Rep.  615 — Belrne  v.  Brown,  4  W.  Va.  79. 

In  nonpolitlcal  proprietary  matters. 

28.  Where  a  state  does  not  act  in  its  sov- 
ereign capacity,  but  enters  into  a  partner- 
ship or  becomes  a  trader,  its  rights  are  in 
no  respect  different  from  those  of  a  private 

Serson.      Pennsylvania    v.    Wheeling    &    B. 
iridge  Co.  13  How.  518,  14:  249 

Cited  In  The  Willamette  Valley,  t  Fed.  SOS- 
State  V.  Anderson,  5  Kan.  116 — McCann  v. 
Randall,  147  Mass.  88,  0  Am.  St.  Rep.  666, 
17  N.  E.  75-^Phl]adelphia  v.  Gilmartln,  71 
Pa.  158— Noyes  v.  State,  46  Wis.  252,  32  Am. 
Rep.  710,  1  N.  W.  1. 


IV.  Relation   to  yatiotml   Oovemnient. 
a.  In  Oeneral. 

Power  of  State  to  Change  Admiralty  Juris- 
diction, see  Admiralty,  I.  b,  3. 

As  to  Bank  of  United  States,  see  Banks,  III. 

Authority  of  State  over  National  Banks,  sei* 
Banks,  IV.  c. 

Authority  to  Change  State  to  National  Bank, 
see  Banks,  IV.  f. 

Power  of  State  to  Incorporate  Bank,  8(*e 
Banks,  9a,  9b. 

Power  of  Congress  to  Adopt  State  Laws, 
see  Congress,  17,  18. 

Conci\rrent,  Conflicting  or  Exclusive  Juris- 
diction as  Between  State  and  Federal 
Courts,  see  Courts,  VI. 

Concurrent  Jurisdiction  of  State  and  Nation- 
al Court- Martial,  see  Courts-Martial,  18. 

Trial  in  State  Court  for  Homicide  of  one 
Convicted  by  Court-Martial,  see  Courts- 
Martial,  41. 

Matters  as  to  Elections,  see  Elections,  I. 

Protecting  Act  of  Voting  for  Members  of 
Congress,   see   Elections,    1. 

Power  of  State  to  Punish  Fraudulent  Vot- 
ing for  Presidential  Electors,  see  Elec- 
tions, 46,  47. 

Delegation  to  State  of  Right  of  Eminent 
Domain,  see  Eminent  Domain,  81. 

Relevancy  of  Customary  Exercise  of  Power 
by  State,  see  Evidence,  2045. 

Relative  Rights  as  to  Establishment  of  Fer- 
ries, sec  Ferries,  1,  2. 

Power  to  Establish  Harbor  Lines  in  Naviga- 
ble Waters,  see  Harbors,  2. 

Rights  of  Holder  of  Internal  Revenue  Li- 
cense under  State  Laws,  see  Intoxicat- 
ing Liquors,  6-10. 

Power  of  State  to  Pass  Statute  of  Limiti)- 
tions,  see  Limitation  of  Actions.  1,  2. 

Running  of  State  Statute  of  Limitations 
against  United  States,  see  Limitation  of 
Actions,  249-251. 

Power  of  State  to  Create  Maritime  Liens, 
sec  Maritime  Liens,  34,  35. 

State  Regulation  of  Sale  of  Patent  Rights 
or  Patented  Articles,  see  Patents,  790  ■ 
793. 
Stote  Regulation  of  PiloU,  see  Pilots,  3,  10. 
Federal  Regulation  of  Pilots,  see  Pilots,  11- 
X8, 


State  Regulation  as  Infringement  of  Power 

of  Congress  to  Establish  Post  Roads,  see 

Postoffioe,  1. 
Applicability   of   Limited    Liability    Act    to 

Liability  Arising  from  State  Law,  see 

Shipping,  378. 
Inapplicabilitv  to  Payment  of  State  Taxes 

of  United  States  Legal  Tender  Act,  see 

Taxes,   592a,   593. 
Nature  of  National  Union,  see  United  States, 

1-3. 
Relative  Rights  of  State  and  United  States 

in  Navigable  Waters,  see  Waters,  I.  b. 

29.  While  the  states  and  the  United  SUtes 
are  distinct  Boverei^tiV<«,  the  laws  of  the 
United  States  ^1  /  not  euiinate  from  a  foreign 
jurisdiction.  Claflin  v.  Houseman,  93  U.  S. 
130,  23: 833 
Cited  In  Barber  v.  iDternational  Co.  74  Conn. 

656,    92    Am.    St.    Rep.    246,    51    Atl.    857— 
Beckham  v.  Hague,  28  Misc.  754,  60  N.  T 
Siipp.  213 — Long  V.  Wallcer,  105  N.  C.  113, 
10  S.  E.  858— Com.  v.  Texas  &  P.  R.  Co.  1 
Pennyp.  217. 

30.  Congress,  after  the  admission  of  Louis- 
iana into  the  Union,  could  not  take  away 
any  portion  of  tliat  state  in  admitting  Mis- 
sissippi to  the  Union,  and  give  it  to  tlic 
latter  state.  Louisiana  v.  Mississippi,  202 
U.  S.  1,  26  Sup.  Ct.  Rep.  408,  571,      50:  913 

Source  of  lecrlslativc  power  of  state. 

Derivation  of  Power  from  Succession  to 
English  Sovereignty,  see  supra,  18. 

31.  The  powers  of  the  state  legislatures 
are  derived  from  the  people  of  the  several 
states,  and  are  abridged  only  so  far  as  their 
powers  were  surrendered  to  the  Federal  gov- 
ernment by  the  Federal  Constitution.  Stur- 
ges  V.  Crowninshield,  4  Wheat.  122,  4:  529 
Cited  in  Cherokee  Nation  v.  Georgia,  5  Pet.  47. 

8  L.  ed.  41 — State  ex  rei.  liSkey  v.  Qarton, 
32  Ind.  7.  2  Am.  Rep.  315— Delafleid  ▼.  lUI- 
nols,  26  Wend.  210 — Re  Booth,  3  Wis.  125. 

32.  The  legislative  power  of  the  state  is 
not  derived  from  the  Federal  Constitution 
nor  from  any  act  of  Congress;  the  powers 
of  a  state  are  exercised  independently.  Per 
M*Lean,  J.  Prigg  v.  Pennsylvania,  16  Pet. 
539,  10:  1060 
Cited  in  Keating  v.  Spink,  8  Ohio  St.  125,  62 

Am.  Dec.  214. 

5.  Constitutional  and  Organic  ZAmtta^ 

tlons. 

Relinquishment  of  Absolute  Sovereignty  by 
Adoption  of  Constitution,  see  infra* 268. 

Matters  as  to  Civil  Rights,  see  Citizens,  12, 
14. 

State  Statutes  Violating  Civil  Rights  of 
Negroes,  see  Civil  Rights. 

Regulations  of  Foreign  or  Interstate  Com- 
merce, see  Commerce. 

Validity  of  State  Legislation  Under  Federal 
Constitution,  see  Constitutional  Law. 

Applicability  to  States  of  Provisions  of 
Federal  Constitution,  see  ConstitutioniU 
Law,  IL  b. 
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Prohibition  of  Federal  Constitution  against 
Discrimination  between  Citizens  of  Dif- 
ferent States,  see  Constitutional  Law, 
IV.  a. 

Delegation  of  Power  by  Congress  to  States, 
see  Constitutional  Law,  153-155. 

Attachment  of  Goods  on  which  the  United 
States  has  Lien  for  Duties,  see  Duties, 
472,  473. 

Federal  Taxation  of  State  Agencies,  see  In- 
ternal Revenue,  IIL  a. 

Prohibition  against  State  Troops,  see  Mi- 
litia, 2. 

Proyision  for  Penalty  for  Disobedience  of 
State  Militia  to  Obey  Call  by  President, 
see  Militia,  12. 

Constitutionality  of  Provisions  for  Removal 
of  Cause  to  Federal  Court,  see  Removal 
of  Causes,  I. 

Dlstrlbntlon  of  power. 

£xclusiveness  of  Congressional   Power, 

see  infra,  55,  56. 
Independence  of  Commercial  Power  and 

Police  Power,  eee  Commerce,  84. 
See  also  Commerce,  409. 

33.  All  powers  not  delegated  to  the  Fed- 
eral government  or  inhibited  to  the  states 
in  the  Federal  Constitution  are  reserved  to 
the  states  or  to  the  people.  Briscoe  v. 
Tank  of  Kentucky,  11  Pet.  257,  9:  709 
Cited  In   Ex  parte  Ortis,   100  Fed.  068 — Com. 

V.  Erie  R.  Co.  62  Pa.  292,  1  Am.  Rep.  300. 

34.  The  powers  not  delegated  to  the 
United  States  by  the  Constitution,  nor  pro- 
hibited by  it  to  the  states,  are  reserved  to 
the  states  respectively,  or  to  the  people. 
Martin  v.  Hunter,  1  Wheat.  304,  4:  97 
Cited  Id  National  Bank  v.  Eyre,  52  Iowa,  115, 

2  N.  W.  905 — Bagg  v.  Wilmington,  C.  &  A. 
R.  Co.  100  N.  C.  281,  14  L.R.A.  607,  3  Inters. 
Com.  Rep.  803,  26  Am.  St.  Rep.  660,  14  S.  E. 
70 — Stockton  ▼.  Montgomery,  Dallam  (Tex.) 
480. 

35.  All  powers  which  properly  appertain 
to  sovereignty,  which  have  not  been  dele- 
fnited  to  the  Federal  government,  belong  to 
the  states  and  the  people.  New  Orleans  v. 
United  States,  10  Pet.  662,  9:  573 
Cit(4  In  Van  Brocklln  v.  Tennessee  (Van  Brook- 

lla  ▼.  Anderson)  117  U.  S.  168,  20  L.  ed. 
8.11,  6  Sup.  Ct.  Rep.  670 — United  States  v. 
Illinois  C.  R.  Co.  154  U.  S.  230.  38  L.  ed. 
074.  14  Sup.  Ct.  Rep.  1015 — Beranton  v. 
Wbeeler,  170  U.  8.  182,  45  L.  ed.  144.  21  Sup. 
Ct.  Rep.  48 — Hancock  v.  WalHh,  3  Woods, 
365,  Fed.  Cas.  No.  6,012 — Hart  v.  Burnett, 
15  Cal.  560 — Com.  v.  Alger,  7  Cush.  82 — 
Dunham  ▼.  Lampbere,  3  Gray,  272 — Craig  v. 
Kline,  65  Pa.  408,  3  Am.  Rep.  636. 

36.  A  power  is  taken  from  a  state  only 
when  it  is  expressly  forbidden  by  th*  Con- 
stitution, or  where  the  terms  in  which  a 
power  ia  g^nted  to  Congress,  or  the  nature 
of  the  power,  require  that  it  be  exercised 
exclusively  by  Congress.  Per  Taney,  Ch.  J. 
Prigg   ▼.   Pennsylvania,    16    Pet.    539, 

10:  1060 
Cited  in  Passenger  Cases,  7  How.  655,  12  L.  ed. 
816— People  ex  rel.  Atty.  Gen.  v.  Naglee,  1 
Cal.  236,  52  Am.  Dec.  812. 

37.  A  power  the  exercise  of  which  is  in- 


hibited to  a  state  b^  the  Constitution  can- 
not be  exercised  by  it,  either  directly  or  in- 
directly. -Briscoe  v.  Bank  of  Kentucky,  11 
Pet.  257,  9:  709 

cited  in  Re  Brinkman,  7  Nat.  Bankr.  Reg.  425, 
Fed.  Cas.  No.   1,884. 

38.  The  Constitution  contains  an  enumer- 
ation of  the  powers  granted  by  the  people 
to  their  national  government;  where  a  par- 
ticular power  is  not  granted  to  Congress,  it 
remains  with  the  state  legislature.  Gib- 
bons V.  Ogden,  9  Wheat.  1,  6:  23 
Cited  In  United  States  v.  Crulkstiank,  02  U.  S. 

551,  23  L.  ed.  501 — Tennessee  v.  Davis,  IOC 
U.  8.  301,  25  L.  ed.  663 — United  States  v. 
Harris,  106  V.  S.  636,  27  L.  ed.  202.  1  Sup. 
Ct.  Rep.  601— Preaser  v.  Illinois,  116  U.  S. 
268,  20  L.  ed.  620.  6  Sup.  Ct.  Rep  580— 
Ex  parte  Kinney,  3  Hughes.  13,  Fed  Cas. 
No.  7,825 — United  States  v.  Petersburg 
Judges  of  Klectlon.  1  Hughes.  r>07.  Fed.  Cas. 
No.  16,036— Caldwell  v.  State.  1  Stew,  ft 
P.  (Ala.)  377— GatUn  v.  Walton.  00  N.  C. 
(1  Wlnst.  L.)  405 — Bloomer  v.  Todd.  3  Wash. 
Terr.  617,  1  L.R.A.  115,  10  Pac.  135. 

39.  It  does  not  appear  to  be  a  violent  con- 
struction of  the  Constitution,  and  is  cer- 
tainly a  convenient  one,  to  considor  the 
power  of  the  states  as  existing  over  such 
cases  as  the  laws  of  the  Union  may  not 
reach.  Sturges  v.  Crowninshield,  4  Wheat. 
122,  4: 629 

40.  General  acquiescence  may  be  resorted 
to  in  determining  the  scope  of  Federal  pow- 
ers.   United  States  v.  Hudson,  7  Cranch,  32, 

3:259 
Cited  In  The  Free  State,  Brown.  Adm.  264,  Fed. 
Cas.    No.    5,000 — Sears   v.    Cottrell,    6    Mich. 
265 — Clark  v.  Mowyer,  5  Mich.  468. 

41.  Every  state  possesses  exclusive  juris- 
diction and  sovereignty  over  persons  and 
propertv  within  its  territory.  Pennoyer  v. 
Neff,  95  U.  S.  714,  24:  565 
Cited  In  Freeman  v.  Alderson,  110  U.  S.  188, 

30  L.  ed.  374,  7  Sup.  Ct.  Rep.  165— Cole  v. 
Cunningham,  133  IT.  S.  112,  33  L.  ed.  541, 
10  Sup.  Ct.  Rep.  260 — Overby  v.  Gordon,  177 
U.  S.  222.  44  L.  ed.  745,  20  Sup.  Ct.  Rep. 
603 — Hekking  v.  Pfaff.  82  Fed.  403 — Connor 
V.  Tennessee  C.  R.  Co.  54  L.R.A.  603,  48  C. 
C.  A.  735,  100  Fed.  036 — Water  town  v. 
Greaves,  56  L.R.A.  867,  50  C.  C.  A.  173.  112 
Fed.  184 — O'Sulllvan  v.  Overton,  66  Conn. 
103,  14  Atl.  300— White  v.  White,  2  Ind. 
Terr.  40.  47  S.  W.  355 — German  Ins.  Co.  v. 
Hall,  1  Kan.  App.  46,  41  Pac.  60— Herlier  v. 
Abbott,  30  La.  Ann.  1115,  3  So.  250— Smith 
v.  Smith,  43  La.  Ann  1140,  10  So.  248— 
Wllley  V.  St.  Charles  Hotel  Co.  62  La.  Ann. 
1503.  28  So.  182— Crlm  v.  Crlm,  162  Mo.  563, 
54  L.R.A.  507,  85  Am.  St.  Rep.  521,  63  S.  W. 
480— Mlnot  v.  Tllton,  04  N.  H.  374,  10  Atl. 
682 — Wile's  Estate,  15  I*anc.  L.  Rev.  383, 
6  Pa.  Dlst.  R.  .385— Wile's  Estate.  10  Pa.  Co. 
Ct.  605— Wile's  Estate.  6  Pa.  Dlst.  R.  385 
—Hull  V.  Hull,  8  Pa.  Dlst.  R.  428 — McAl- 
lister V.  Guggenhelmer.  01  Va.  320,  21  S.  E. 
475 — Crumllsh  v.  Shenandoah  Valley  R.  Co. 
28  W.  Va.  637— Bragg  v.  Gaynor,  85  Wis. 
484,  21  L.R.A.  166,  55  N.  W.  010 — State  v. 
Duket,  00  Wis.  276.  31  L.R.A.  510,  48  Am. 
St.  Rep.  028,  63  N.  W.  83. 

Relative  supremacy. 

Exclusiveness    of    Fcdernl    Power    over 
Commerce,  see  Commerce,  I,  c. 
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Exclusiveness  of  Federal  Control  of  Nav 
igable  Waters  and  Navigation,  see 
Commerce,  100-103,  124. 

State  Laws  as  Rules  of  Decision  on  Ix»- 
cal  Matters  in  Federal  Courts,  see 
Courts,  VII.  c. 

Power  of  Eminent  Domain,  see  Courts, 
196. 

See  also  supra,  13,  14;  United  States, 
9-12. 

42.  Each  government,  state  and  Federal, 
is  supreme  within  its  own  sphere.  Dodge 
V.  Woolsey,  18  How.  331,  15:  401 
Cited  in  PIqua  Branch  of  State  Bank  v.  Knoup, 

6  Ohio  St.  436— Com.  ▼.  Philadelphia  &  R. 
R.  Co.  62  Pa.  292,   1  Am.  Rep.  399. 

43.  The  powers  of  the  general  government 
and  of  the  state,  although  both  exist  and 
are  exercised  w^ithin  the  same  territorial  lim- 
its, are  yet  separate  and  distinct  sovereign- 
ties.    Ableman  v.  Booth,  21  How.  506, 

16:  169 
Cited  In  RIggs  v.  Johnson  County  (lTnlte<1 
States  ex  rel.  Rlggs  v.  Johnson  County)  0 
Wall.  196,  18  L.  ed.  776— Tarble'g  Case  (Unit- 
ed States  V.  Tarble)  13  Wall.  403,  20  L.  ed. 
690— Kohl  V.  United  States,  91  U.  S.  372,  23 
L  .ed.  451— Claflln  v.  Houseman.  93  U.  S.  137, 
23  li.  ed.  838— Covell  v.  Heyman.  Ill  U.  S. 
182,  28  L.  ed.  393.  4  Sup.  Ct.  Rep.  355 
Kohl  V.  Lehlback,  160  U.  S.  209.  40  T<.  ed. 
434,  16  Sup.  Ct.  Rep.  304— Re  Booth,  14 
Nat.  Bankr.  Reg.  236,  Fed.  Cas.  No.  1,645 — 
Brown  v.  United  States.  14  Am.  L.  Rog.  N. 
S.  572,  Fed.  Cas.  No.  1,862 — Day  v.  Bufflnton, 
3  Cliff.  ,S77,  Fed.  Cas.  No.  3,675— The  Park- 
hill,  Fed.  Cas.  No.  10.755a— United  States 
y.  Grelner,  4  Phlla.  402,  Fed.  Cas.  No.  15. 
262 — United  States  v.  Inlots,  Fed.  Cas.  No. 
15.441 — North  Carolina  ▼.  Sullivan,  50  Fed. 
595 — Wood  V.  Drake,  70  Fed.  883— United 
States  V.  San  Francisco  Bridge  Co.  88  Fed. 
895 — Rodgers  v.  Pitt,  96  Fed.  677 — Evans 
▼.  Gorman.  115  Fed.  402— Ex  parte  Hill,  38 
Ala.  436 — Ex  parte  Holman,  28  Iowa,  133,  4 
Am.  Rep.  150 — Bowlin  v.  Com.  2  Bush.  22, 
92  Am.  Dec.  468 — Re  Spangler,  11  Mich.  307 
— Brittle  V.  People,  2  Neb.  230 — George  v. 
Concord.  45  N.  H.  439 — Re  Bryan,  60  N.  C. 
(1  Wlnst.  L.)  22— Com.  v.  Philadelphia  ft  R. 
R.  Co.  62  Pa.  292,  1  Am.  Rep.  399— United 
States  V.  Grelner,  4  Phlla.  402,  18  Phlla.  Leg. 
Int.  149. 

44.  The  governments  of  the  United  States 
and  of  a  state  are  distinct  and  independent 
of  each  other  within  their  respective  spheres 
of  action,  although  existing  and  exercising 
their  powers  within  the  same  territorial  lim- 
its. Neither  government  can  intrude  within 
the  jurisdiction  of  the  other  or  authorize 
any  interference  by  its  judicial  officers  with 
the  action  of  the  other.  But  whenever  any 
conflict  arises  between  the  enactments  of  the 
two  sovereignties  or  in  the  enforcement  of 
the  asserted  authorities,  those  of  the  na- 
tional government  have  supremacy  until  the 
validity  of  the  diiTerent  enactments  and  au- 
thorities is  determined  by  the  tribunals  of 
the  United  SUtes.  United  States  v.  Tarble 
(Tarble's  Case)  13  Wall.  397.  20:  597 
Distinguiithed  In  Re  Mohr,  73  Ala.  609,  49  Am. 

Rep.  63. 
Cited  In  TTnlted  States  v.  T.ec.   106  U.  S.  222, 
27  li.  ed.   182.   1   Sup.  Ct.   Rep.   240— Covell 
T,  Heyman,  111  U,  S.  183,  28  L,  ed.  393,  ^ 


Sup.  Ct.  Rep.  855 — Robb  v.  Connolly,  111  U. 
S.  630,  28  L.  ed.  643,  4  Sup.  Ct.  Rep.  644 
—Ex  parte  Royall,  117  U.  8.  250,  29  L.  ed. 
871,  6  Sup.  Ct.  Rep.  734— Logan  v.  United 
States,  144  U.  S.  284:  36  L.  ed.  436,  12  Sup. 
Ct.  Rep.  617— Re  Johnson,  167  U.  S.  125,  42 
L.  ed.  104,  17  Sup.  Ct.  Rep.  735 — Brown  v. 
United  States,  14  Am.  L.  Reg.  N.  8.  572,  Fed. 
Cas.  No.  1,862 — Electoral  College  Case.  1 
Hughes,  688,  Fed.  Cas.  No.  4,386 — Re  Robl>, 

9  Sawy.  682,  19  Fed.  35 — Friedman  v.  Isra- 
el, 26  Fed.  802— Senior  v.  Pierce.  31  Fed.  62ft 
— Anderson  v.  Elliott,  41  C.  C.  A.  526.  101 
Fed.  614-^Phelps  v.  Mutual  Reserve  Fund 
Life  Asso.  61  L.R.A.  726,  50  C.  C.  A.  351, 
112  Fed.  465 — People  ex  rel.  Willis  v.  Sage, 
11  A  pp.  Dlv.  8,  42  N.  Y.  Supp.  261 — Com. 
ex  rel.  Smith  v.  Butler,  19  Pa.  Super.  Ct. 
632 — Com.  V.  Delav.-are  L.  ft  W.  R.  Co.  21 
W.  N.  C.  412— Ex  parte  Bright,  1  Utah, 
156. 

45.  A  state  ^vemment  is  supreme  and  In- 
dependent of  the  Federal  government  in  so 
far  as  its  powers  have  not  been  conferred 
upon  the  latter  by  the  Constitution.  M'Cul- 
loch  V.  Maryland,  4  Wheat.  316,  4:  579 
Cited  In  Plqua  Branch  of  State  Bank  v.  Knoop, 

16  How.  409,  14  L.  ed.  994— Ex  parte  Clarke, 
100  U.  S.  413,  25  L.  ed.  730— Day  ▼.  Baffle- 
ton,  3  Cliff.  394,  Fed.  Css.  No.  3.675 — 
Sweatt  V.  Boston,  H.  ft  E.  R.  Co.  3  Cliff.  352, 
5  Nat.  Bankr.  Reg.  248,  Fed.  Cas.  No.  13,- 
684 — United  States  v.  Baltimore  ft  O.  R.  Co. 
Fed.  Cas.  No.  14,611— United  States  v.  New 
Bedford  Bridge,  1  Woodb.  ft  M.  503,  Fed.  Cas. 
No.  15,867— United  States  v.  Owens,  100  Fed. 
70— Anderson  v.  Elliott,  41  C.  C.  A.  52.5,  101 
Fed.  613— Warwick  v.  Bettman.  102  Fed.  129 
— Bettman  v.  Warwick.  47  C.  C.  A.  188.  108 
Fed.  49 — Smith  v.  Short,  40  Ala.  388 — Bum- 
pass  V.  Taggart.  26  Ark.  402,  7  Am.  Rep.  623 
— Padelford  v.  Savannah,  14  Oa.  496 — Bald- 
win V.  West,  34  Ga.  77 — Latham  v.  Smith. 
45  111.  30— Craig  v.  Dlmock,  47  III.  314— 
State  ex  rel.  Lakey  v.  Garton,  82  Ind.  4,  2 
Am.  Rep.  315 — State  v.  Gibson.  36  Ind.  400, 

10  Am.  Rep.  42 — Norrls  v.  Doniphan.  4  Met. 
(Ky.)  409— Flfleld  v.  Close.  15  Mich.  608— 
King  V.  Hunter,  65  N.  C.  613,  6  Am.  Rep. 
754 — Tonnage  Tax  Cases,  62  Pa.  292 — Mc- 
Cullougb  V.  Brown,  41  S.  C.  250,  23  L.B.A. 
422,  19  8.  E.  458— Union  Bank  v.  Hill,  3 
Coldw.  329 — Southern  Ins.  Co.  v.  Estes,  106 
Tenn.  486,  52  L.R.A.  918,  82  Am.  St.  Rep. 
802,  62  S.  W.  149— Ex  parte  Hunter,  2  W. 
Va.  152— Jones  v.  Keep,  19  Wis.  874. 

46.  The  sovereign  powers  vested  in  tlie 
states  by  their  respective  Constitutions  re- 
main unaltered  and  unim|>aired  except  so 
far  as  they  are  granted  to  the  government  of 
the  United  States.  Martin  v.  Hunter,  1 
Wheat.  304  4:  97 
Cited  In  Russell  v.  40  Bales  of  Cotton,   Fed. 

Cas.  No.  12,154 — Thompson  v.  Phillips. 
Baldw.  284,  Fed.  Cas.  No.  13,974— United 
States  V.  Balnbrldge,  1  Mason,  86,  Fed.  Cas. 
No.   14;497. 

47.  The  laws  made  in  pursuance  of  the 
Constitution  of  the  United  States  are  the 
supreme  law  of  the  land,  and  are  binding 
upon  the  authorities  and  people  of  the  aev- 
eral  states.  Farmers'  ft  M.  Nat.  Bank  r. 
Dearing,  91  U.  S.  29,  23:  196 
Cited  In  Farrlngton  v.  Tennessee,  96  U.  8.  685, 

24  L.  ed.  560 — Bletz  v.  Columbia  Nat.  Bank, 
87  Pa.  92,  30  Am.  Rep.  348. 
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Snbordlnatioii     of     state     to     national 
powers. 

Subordination  of  State  Laws  to  Treaties, 

see  Treaties,  26-30. 
Subordination  of  State  Laws  to  Indian 

Treaties,  see  Treaties,  74a,  74b. 
See  also  infra,  €0-66;   Boundaries,  11; 

United  States,  19. 

48.  The  states  have  no  power,  by  taxation 
or  otherwise,  to  retard,  impede,  further,  or 
in  any  manner  control,  the  operation  of  the 
constitutional  laws  enacted  by  Congress  to 
carry  into  execution  the  powers  vested  in 
the  general  government.  Weston  v.  Cliarles- 
ton,  2  Pet.  449,  7:  481 

M'Culloch  V.  Maryland,  4  Wheat.  316, 

4:  579 
Distinguished  In  Thomson  ▼.  Union  P.  R.  Co.  9 
Wall.  588,  19  L.  ed.  797— State  v.  Fields,  98 
Iowa,  750,  62  N.'  W.  653— First  Nat.  Bank  v. 
Peterborough,  56  N.  H.  45,  22  Am.  Rep.  416 
— Utlca  T.  Cburchhlll,  43  Barb.  554— People 
ex  rel.  Bank  of  Commonwealth  v.  Tax  ft  A. 
Comrs.  23  N.  Y.  203— Hawley  v.  Hurd,  72 
Vt.  125,  52  L.R.A.  198,  82  Am.  St.  Rep.  922, 
47  Atl.  401. 

Cited  In  New  York  ex  rel.  Bank  of  Commerce 
▼.  Tax  Comrs.  2  Black,  629.  633 — 17  L.  ed. 
454 — Searight  v.  Stokes,  3  How.  178,  11  L. 
ed.  550 — West  ttlver  Bridge  Co.  v.  Dix,  6 
How.  548.  12  L,  ed.  552 — Smith  v.  Turner, 
7  How.  407,  12  L.  ed.  754— Plqua  Branch  of 
State  Bank  ▼.  Kuoop,  16  How.  409,  14  L.  ed. 
994 — Dodge  v.  Woolsey,  18  How.  376,  15  L. 
ed.  420 — Weston  v.  Charleston,  2  Pet.  466, 
7  L.  ed.  487— United  Stales  v.  Gratiot,  14 
Pet.  537,  10  L.  ed.  578— Dobbins  v.  Erie 
County,  16  Pet.  449,  10  L.  ed.  1027— United 
States  T.  Welse,  2  Wall.  Jr.  74,  Fed.  Cas.  No. 
16,659 — Van  Allen  v.  The  Assessors  (Church- 
Ill  V.  Utlca)  3  Wall.  591,  18  L.  ed.  237— 
Crandall  v.  Nevada.  6  Wall.  47,  18  L.  ed. 
748 — Society  for  Savings  v.  Colte,  6  Wall. 
605,  18  L.  ed.  902 — Thomson  v.  Union  P.  R. 
Co.  9  Wall.  589,  18  L.  ed.  798— The  Collec- 
tor V.  Day  (Bufflngton  v.  Day)  11  W-all.  123, 
20  L.  ed.  125 — State  Tonnage  Tax  Cases  (Cox 
V.  Lott)  12  Wall.  224,  20  L.  ed.  377— Ward 
V.  Maryland,  12  Wall.  427,  20  L.  ed.  451— 
Union  P.  R.  Co.  v.  Penlston,  18  Wall.  34,  21 
L.  ed.  792 — Hamilton  v.  DUlln,  21  Wall. 
93,  22  L.  ed.  532— Farmers*  ft  M.  Nat.  Bank 
T.  Dearlng,  91  U.  S.  34,  28  L.  ed.  109— 
Kohl  V.  United  States,  91  U.  S.  373,  23  L. 
ed.  451 — Farrlngton  v.  Tennessee,  95  U.  S. 
687.  24  L.  ed.  560— -Wheeling,  P.  ft  C.  Transp. 
Co.  V.  Wheeling,  99  U.  S.  279,  25  L.  ed.  414 
—New  York  v.  Weaver.  100  U.  S.  543,  25  L. 
ed.  706 — Westera  U.  Teleg.  Co.  v.  Texas,  105 
U.  8.  466.  26  L.  ed.  1068— JuilUard  v.  Green- 
man,  110  U.  S.  444,  28  L.  ed.  213,  4  Sup. 
Ct.  Rep.  122— Van  Brocklln  v.  Tennessee 
(Van  Brocklln  v.  Anderson)  117  U.  S.  156, 
29  L.  ed.  846,  6  Sup.  Ct.  Rep.  670— Cali- 
fornia V.  Central  P.  11.  Co.  127  U.  S.  41,  32 
L.  od.  158.  2  Inters.  Com.  Rep.  161,  8  Sup. 
Ct.  Rep.  1073 — Home  Ins.  Co.  v.  New  York, 
134  U.  8.  598.  33  L.  ed.  1029,  10  Sup.  Ct. 
Rep.  593 — Talbott  v.  Silver  Bow  County,  139 
U.  S.  440,  35  L.  ed,  210,  11  Sup.  Ct.  Rep. 
594 — Manhattan  Co.  v.  Blake,  148  U.  S.  426, 
37  h,  ed.  509,  13  Sup.  Ct.  Rep.  640— Pol- 
lock V.  Farmers*  Loan  ft  T.  Co.  157  U.  S.  581, 
39  L.  ed.  819,  15  Sup.  Ct.  Rep.  673— Pol- 
lock T.  Farmers'  lA)an  ft  T.  Co.  158  U.  R. 
©29.  39  L.  ed.  1123,  15  Sup.  Ct.  Rep.  912 
—Central  P.  R.  Co.  v.  Callfonila,  162  U.  S. 
128,  40  Jj.  ed.  916.  16  Sup.  Ct.  Rep.  766— 
Knowlton  v.  Moore,  178  U.  S..  69,  44  L.  ed. 
U.  S.  Dig.— 332 


977.  20  Sup.  Ct.  Rep.  747 — Plummer  v.  Coler, 
178  U.   8.  117,  44  1..  ed.  1001,  20  Sup.  Ct. 
Rep.  829— Fairbank  r.  United  States,  181  U. 
S.  296,  45  li.  ed.  868.  21  Sup.  Ct.  Rep.  648 — 
Downes  v.  Bldwell,  182  U.  8.  268,  45  L.  ed. 
1099,  21  Sup.  Ct.  Rep.  770— Easton  v.  Iowa, 
188  U.  S.  229,  47  L.  ed.  456,  23  Sup.  Ct.  Rep. 
288 — ^United  States  v.  Rickert,  188  U.  S.  438. 
47    L.   ed.   536,   23    Sup.    Ct.    Rep.   478 — The 
Roanoke,   189   U.   8.  198,  47   L.  ed.  774,   23 
Sup.  Ct.  Rep.  491— <:ity  Nat.  Bank  v.  Padu- 
cah,  2  Fllpp.  66,   Fed.   Cas.  No.  2,743— Day 
V.  Bufflnton,  3  Cliff.  388,  Fed.  Cas.  No.  3,675 
— Sweatt  V.  Boston  H.  ft  B.  R.  Co.  8  Cliff. 
862,  5  Nat.  Bankr.  Reg.  248,  Fed.  Cas.  No. 
18,684— United  States  v.  Welse,  2  Wall.  Jr. 
74,  Fed.  Cas.  No.  16,659 — Second  Nat.  Bank 
V.  Caldwell,  13  Fed.  433 — Railroad  Tax  Case, 
8  Sawy.  249,  13  Fed.  731— Pullman's  Palace 
Car  Co.  V.  Twombly,    29  Fed.  668 — Western 
U.  Teleg.  Co.  v.  New  York,  3  L.R.A.  451,  2 
Inters.  Com.  Rep.  536,  38  Fed.  554 — American 
Fertilizing  Co.   v.   Board  of   Agriculture,   11 
L.R.A.  181,  8  Inters.  Com.  Rep.  534,  43  Fed. 
610— Boston  V.  Beal,  51  Fed.  308 — Re  Shef- 
field, 64  ITed.  835— Wood  v.  Drake,  70  Fed. 
883— Grether  v.  Wright,  23  C.  C.  A.  509,  43 
U.   8.   App.   770,   75   Fed.   753— Stapylton   v. 
Thaggard,  33  C.  C.  A.  354,  62  U.  S.  App.  638, 
91  Fed.  95 — Trammell  v.  Dinsmore,  42  C.  C. 
A.  636.  102  Fed.  807 — Bettman  v.  Warwick, 
47    C.   C.    A.    189,    108    Fed.    50— Purnell    v. 
Page.    128  Fed.  496 — People's  Sav.   Bank  v. 
Layman  134  Fed.  638— Stewart  v.  Mobile,  9 
Ala.  237— Re  Strawbridge,  39  Ala.  387— Os- 
borne V.  Mobile,  44  Ala.  499 — Jones  v.  Page, 
44   Ala.   658 — National   Commercial  Bank   v. 
Mobile,  62  Ala.  292,  34  Am.  Rep.  15— Sum- 
ter County  V.   National  Bank,  62   Ala.  468, 
34   Am.   Rep.   30 — Pollard  v.   State,   65  Ala. 
630 — Joseph   v.    Randolph,    71    Ala.    507,    46 
Am.    Rep.    347 — Lin    Sing  v.    Washburn,    20 
Cal.  571 — People  v.  Central  P.  R.  Co.  43  Cal. 
427 — San   Benito  County   v.  Southern   P.   R. 
Co.  77  Cal.  521,  19  Pac.  827— People  v.  Cen- 
tral P.   R.  Co.   105  Cal.  598,   38  Pac.  905— 
Hibernia  Sav.  ft  L.  Soc.  v.  San  Francisco,  139 
Cal.    207,    5    L.R.A.(N.S.)    609,    96    Am.    St. 
Rep.  100,  72  Pac.  920— Kellogg  v.  Union  Co. 
12   Conn.    25 — Colte  v.    Society  for   Savings, 
32  Conn.  191 — State  v.  Curtis,  35  Conn.  380, 
95  Am.  Dec.  263— Tyler  v.  Cass  County,  1  N. 
D.  382,   48   N.    W.   232— Doty   v.   First   Nat. 
Bank,  3  N.  D.  16,  17  L.R.A.  262,  53  N.  W.  77 
— fitate  V.   Allmond,   2  Houst.    (Del.)    635 — 
Macon  V.  First  Nat.  Bank,  69  Ga.  648 — Lin- 
ton V.  Chllds,   105  Ga.  572,  32  S.   E.  617— 
People    V.   Bradley,    39    111.    142— Holllda   v. 
Hunt,   70   111.   112,   22   Am.   Rep.   63 — Fagan 
V.  Chicago,   84   111.  233 — People  ex   rel.   Mc- 
Crea  v.  United  States,  93  111.  36,  34  Am.  Rep. 
155 — People  v.  Moore,    1   Idaho,  507 — Whit- 
ney V.   Madison,  23  Ind.   337 — State  ex  rel. 
Lakey  v.  Garton,  32  Ind.  4,  2  Am.  Rep.  315 
— Montgomery  County  v.  Elston,  32  Ind.  29, 
2  Am.  Rep.  327 — Wasson  v.  First  Nat.  Bank, 
107  Ind.   213,  8  N.  B.  97— Burlington  ft  M. 
River  R.  Co.  v.  Hayne,  19  Iowa,   l-'^O — Hub- 
bard V.  Johnson  County,  23  Iowa,  144 — Han- 
son V.  Vernon,  27  Iowa,  49,  1  Am.  Rep.  215 
— German  American  Sav.  Bank  v.  Burlington, 
54  Iowa,  612,  7  N.  W.  105— State  v.  Fuller- 
ton,    7    Rob.    (La.)    216 — Citizens'    Bank    v. 
Bouny,    32    La.    Ann.   242 — First  Nat.    Bank 
V.  Fisher,   45   Kan.   729,  26  Pac.  482— Bank 
of  Kentucky  v.   Com.  9   Bush.   48 — Griswold 
V.  Hepburn,  2  Duv.  46 — Norrls  v.  Doniphan, 
4    Met.    (Ky.)    431— Com.    v.    Petty,    96    Ky. 
458,    29    L.R.A.    793,    29    S.    W.    291— Wood 
V.  Stockwell,  55  Me.  83 — Stetson  v.  Bangor, 
56   Me.   278 — State  v.   Cumberland   ft   P.    R. 
Co.  40  Md.  60 — Cumberland  ft  P.  R.  Co.  v. 
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State,  92  Md.  684.  52  L.R.A.  769,  48  Atl. 
503 — Austin  v.  Boston.  14  Allen.  361 — Cen- 
tral Nat.  Bank  ▼.  Pratt,  115  Mass.  545,  15 
Am.  Rep.  138 — Van  Husan  v.  Kanouse,  13 
Mich.  309 — ^Flfleld  v.  Close.  16  Mich.  508— 
Walcott  ▼.  People.  17  Mich.  93 — Foster  ▼. 
Blue  Earth  County,  7  Minn.  147.  Gil.  84— 
Commercial  Bank  t.  Nolan.  7  How.  (Miss.) 
526 — Davis  T.  Richardson.  45  Miss.  503.  7 
Am.  Rep.  732— Northern  P.  R.  Co.  v.  Gar- 
land, 5  Mont.  188.  3  Pac.  134 — State  ▼. 
Thomas  Cruse  Say.  Bank,  21  Mont.  54,  45  L. 
R.A.  765.  52  Pac.  733— State  ▼.  North.  27 
Mo.  479 — State  ex  rel.  Davis  ▼.  Rogers.  79 
Mo.  289 — Bressler  v.  Wayne  County,  25  Neb. 
472.  41  N.  W.  356 — Nashua  Sav.  Bank  v. 
Nashua.  46  N.  H.  404— Opinion  of  the  Jus- 
tices, 53  N.  H.  638 — Barker  v.  Rochester  Nat. 
Bank.  59  N.  H.  311— Newark  City  Bank  v. 
Fourth  Ward  Assessor,  30  N.  J.  L.  16 — 
State,  Fox.  Prosecutor,  v.  Halght.  81  N.  J.  L. 
402 — State.  Jewell.  Prosecutor,  ▼.  Hart,  31 
N.  J.  L.  436— State,  North  Ward  Nat.  Bank, 
Prosecutors,  v.  Newark,  39  N.  J.  L.  382 — 
Howard  Sav.  Inst.  v.  Newark,  68  N.  J.  L. 
549,  44  Atl.  654 — International  Life  Aasur. 
Co.  V.  Tax  Comrs.  17  How.  Pr.  210 — People 
ex  rel.  Bank  of  Commonwealth  ▼.  Assess- 
ment &  Tax  Comrs.  18  How.  Pr.  248 — People 
ex  rel.  Bank  of  the  Commonwealth  v.  Assess* 
ment  ft  Tax  Comrs.  20  How.  Pr.  184— 
People  ex  rel.  Bank  of  Commerce  ▼.  Tax  ft 
A.  Comrs.  25  How.  Pr.  10 — People  ex  rel. 
Lincoln  ▼.  Assessors,  29  How.  Pr.  373 — In- 
ternational Life  Assur.  Soc.  v.  Tax  Comrs. 
28  Barb.  322 — People  ex  rel.  Bank  ▼.  Assess- 
ment ft  Tax  Comrs.  32  Barb.  512.  514 — Peo- 
ple ex  rel.  Hanover  Bank  v.  Tax  ft  A.  Comrs. 
3^  Barb.  641,  646 — Utlca  v.  ChurcHilll,  48 
Barb.  555 — People  ex  rel.  Lincoln  v.  Asses- 
sors, 44  Barb.  156 — People  ex  rel.  Phenix  F. 
Ins.  Co.  V.  Gardiner,  48  Barb.  612 — First 
Nat.  Bank  v.  Lamb,  57  Barb.  481 — Fitch  v. 
Davis.  2  App.  Div.  604,  38  N.  Y.  Supp.  131 
— People  V.  Brooks,  4  Denio,  479,  43  Am.  Dec. 
704 — People  v.  Buffalo  Fish  Co.  30  Misc.  138. 
62  N.  Y.  Supp.  543 — People  ex  rel.  Bank  of 
Commonwealth  v.  Tax  ft  A.  Comrs.  23  N.  i. 
203 — Metropolitan  Bank  v.  Van  Dyck,  27  N. 
Y.  499— Utlca  v.  Churchill.  33  N.  Y.  231— 
People  ex  rel.  Kennedy  v.  Tax  Comrs.  35 
N.  Y.  447 — People  ex  rel.  National  Broadway 
Bank  v.  Hoffman,  37  N.  Y.  14 — People  ex  rel. 
Leonard  v.  Tax  ft  A.  Comrs.  90  N.  Y.  66 — 
People  ex  rel.  Edison  Electric  Illuminating 
Co.  V.  Brooklyn.  156  N.  Y.  419.  42  L.R.A. 
291.  51  N.  E.  269— State  v.  First  Nat.  Bank, 
4  Nev.  351— Ford  v.  Whedbee.  21  N.  C.  (1 
Dev.  ft  B.  Eq.)  21 — Purnell  v.  Page.  133  N. 
C.  126.  45  S.  B.  534— Debolt  v.  Ohio  Life  Ins. 
ft  T.  Co.  1  Ohio  St.  584.  589 — Champaign 
County  Bank  v.  Smith.  7  Ohio  St.  55 — 
First  Nat.  Bank  v.  Garllnghouse,  22  Ohio  St. 
504,  13  Am.  Rep.  751 — Gay  v.  Thomas,  5 
Okla.  10,  46  Pac.  578 — Com.  v.  Erie  R.  Co. 
1  Pearson  (Pa.)  351 — Gruber  v.  First  Nat. 
Bank,  8  W.  N.  C.  119 — Com.  v.  Delaware, 
L.  ft  W.  R.  Co.  21  W.  N.  C.  412 
— Union  P.  R.  Co.  v.  Peniston,  31  Phila.  l-«g. 
Int.  6 — Minot  v.  Philadelphia.  W.  ft  B.  R.  Co. 
7  Phlla.  565 — Com.  v.  Glrard  Nat.  Bank.  6 
Phlia.  433 — Second  Nat.  Bank  v.  Caldwell, 
1  Chester,  Co.  Rep.  500 — United  States  v. 
Welse,  5  Clark  (Pa.)  63— Com.  v.  United 
Gas  Improv.  Co.  7  Pa.  Co.  Ct.  117 — Knowlton 
V.  Moore,  9  Pa.  Dlst.  R.  310 — Laughlln  v. 
Harvey,  52  Pa.  66 — Pittsburg  v.  First  Nat. 
Bank.  55  Pa.  49 — ^Tonnage  Tax  Cases,  62 
Pa.  298 — Com.  v.  Westlnghouse  Electric  ft 
Mfg.  Co.  151  Pa.  271.  24  Atl.  1107— State 
ez  rel.  Berney  v.  Tax  Collector,  2  Ball.  L.  672 
— State  ex  rel.  Sebring  v.  Charleston,  5  Rich. 


L.  570 — Southern  Exp.  Co.  v.  Hood,  15  Rlcb 
L.  75.  94  Am.  Dec.  141 — Charleston  t.  Wes- 
ton. Harp.  L.  343 — Wills  v.  Allison.  4  Heisk. 
892— Harrison  v.  Willis,  7  Helsk.  42,  10 
Am.  Rep.  604 — Anderson  v.  Van  Brocklln.  15 
Lea.  36,  Salt  lAke  City  Nat.  Bank  ▼.  Gold- 
Ing,  2  Utah,  5 — Eyre  v.  Jacob,  14  Gratt.  427, 
73  Am.  Dec.  367 — Auditor  v.  Andrews,  28 
Gratt.  121 — Com.  v.  Andrews,  1  Va.  Dec.  195 
— Schoolfleld  v.  Lynchburg,  78  Va.  370 — 
Woodall  V.  Lynchburg.  ICO  Va.  322,  40  S.  K. 
915 — Webb  v.  Burlington.  28  Vt.  192— Paipe 
V.  Pierce  County.  25  Wash.  12.  64  Pac.  801 
— National  Exch.  Bank  v.  Boylen.  26  W.  Va. 
557,  53  Am.  Rep.  113 — Jones  v.  Keep,  10 
Wis.  376 — Wisconsin  C.  R.  Co.  v.  Taylor 
County,  52  Wis.  51,  8  N.  W.  833— Kingsle.v 
V.  Merrill,  122  Wis.  202.  67  L.R.A.  207,  OU 
N.  W.  1044— Noble  v.  Amoretti.  11  Wyo. 
251,  71  Pac.  879. 

49.  All  the  restrictions  contained  in  the 
Constitution  of  the  United  States  on  the 
power  of  state  legislatures  were  provided  in 
favor  of  the  authority  of  the  Federal  govern- 
ment. Calder  v.  Bull,  3  Dall.  386,  1 :  648 
Cited    in    Dunne    v.    People,    94    III.    129,    84 

Am.  Rep.  213 — Harlan  v.  People,  1  DourI. 
(Mich.)  210— Scott  V.  Smart.  1  Mich.  307 
— Braddee  v.  Brownfleld,  2  Watts  &  S.  285 
— Lewis  V.  Woodfolk,  2  Baxt  47 — Lonas  v. 
State,  3  Helsk.  301. 

50.  The  powers  remaining  with  the  sev- 
eral states  cannot  be  exercised  so  as  to  con- 
flict with  those  vested  in  Congress,  or  be 
used  to  abridge  the  privileges  of  their  citi- 
zens.    Brown  v.  Maryland,  12  Wheat  419, 

6:  678 
Cited  in  New  York  v.  Miln,  11  Pet.  145,  0 
L.  ed.  665 — Holmes  v.  Jennison.  14  Pet. 
616,  10  L.  ed.  619 — Prigg  v.  Pennsylvania. 
16  Pet.  655.  10  L.  ed.  1104— Pclrce  v.  New 
Hampshire,  5  How.  619,  12  L.  ed.  308 — 
Passenger  Cases.  7  How.  490.  12  L.  ed.  78SI 
— Sinnot  V.  Davenport,  22  How.  248,  16 
L.  ed.  2  !7— State  Tonnapre  Tax  Cases  (Cox 
V.  Lott)  12  Wall.  224,  20  L.  ed.  377— Sher- 
lock V.  Ailing,  93  U.  S.  103,  23  L.  ed.  820 — 
Doyle  V.  Continental  Ins.  Co.  94  U.  8,  542. 
24  L.  ed.  152— Holden  v.  Hardy,  169  U.  8. 
378,  42  L.  ed.  781,  18  Sup.  Ct.  Rep.  383 — 
Globe  Ins.  Co.  v.  Cleveland  Ins.  Co.  14  Nat. 
Bankr.  Reg.  320,  Fed.  Cas.  No.  5,486 — M«- 
glll  V.  Brown.  Brightly  (Pa.)  368,  Fed.  Cas. 
No.  8,952 — United  States  v.  Gould,  8  Am. 
L.  Reg.  534,  Fed.  Cas.  No.  15.239— United 
States  V.  New  Bedford  Bridge,  1  Woodb.  A 
M.  417,  Fed.  Cas.  No.  15,867— Central  Tnist 
Co.  V.  Chattanooga,  R.  &  C.  R.  Co.  68  Fed. 
692— Toney  v.  State  (Ala.)  67  L.R.A.  288, 
37  So.  832 — Munn  v.  People,  69  111.  99 — Hol- 
llda  V.  Hunt,  70  111.  118,  22  Am.  Rep.  63— 
Beebe  v.  State,  6  Ind.  538.  63  Am.  Dec.  391 
— Cory  V.  Carter,  48  Ind.  345,  17  Am.  Rep. 
738 — Dover  v.  Portsmouth  Bridge,  17  N.  H. 
229 — Barker  v.  Rochester  Nat.  Bank,  50  N. 
H.  311— McCullough  V.  Brown,  41  8.  C.  250. 
23  L.R.A.  422.  19  8.  E.  458. 

51.  No  state  can  exclude  the  United  Statcjs 
from  exercising  any  authority  conferred  up- 
on it  by  the  Constitution,  obstruct  ita  au- 
thorized officers  against  its  will,  or  withhold 
from  it,  for  a  moment^  the  cognizance  of 
any  subject  which  that  instrument  has 
committed  to  it.  Tennessee  v.  Davis,  100  U. 
S.  257,  25:  648 
Cited  In  Ex  parte  Virginia,  100  U.  8.  345,  25 

L.  ed.  679 — Re  Netfgle  (Cunningham  ▼.  Nea- 
gle)    135    U.    S.   61,   34   L.   ed.   70,   10   IMpu 
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Ct.  Rep.  658 — Re  Debs,  158  U.  8.  579,  39 
L.  ed.  1101.  15  Sup.  Ct.  Rep.  900— Railroad 
Tax  Case,  8  Sawy.  308,  13  Fed.  774 — Omaha 
Horse  R.  Co.  ▼.  Cable  Tram-Way  Co.  32 
Fed.  729— Re  Neagle,  5  L.R.A.  84,  14  Sawy. 
246,  39  Fed.  843— Jones  v.  Florida  C.  &  P. 
R.  Co.  41  Fed.  71— Sowles  v.  Witters.  46 
Fed-  497— Grant  v.  Spokane  Nat.  Bank,  47 
Fed.  673 — Re  Tbomas,  82  Fed.  310. 

62.  State  legislation  intended  to  defeat  a 
measure  properly  undertaken  by  Congress  is 
void.     Cohen  v.   Virginia,   6  Wheat.   264, 

5:257 
Cited  In  Grether  ▼.  Wright,  23  C.  C.   A.  614, 
43  U.  S.  App.  770,  75  Fed.  758. 

53.  Tlie  local  laws  of  a  state  cannot  bind 

the   United   States   in   its   rights.     Field   v. 

Ignited  States,  9  Pet.  182,  9;  94 

Cited  in  United  States  v.  Thompson,  98  U    S 

490.    25   L.   ed.    195— United  States  v.    Bel- 
knap,  73  Fed.  20. 

54.  No  state  government  can  exclude  the 
Federal  government  from  the  exercise  of  any 
authority  conferred  upon  it  by  the  Consti- 
tution, obstruct  its  authorized  officers 
against  its  will,  or  withhold  from  it,  for 
a  moment,  the  cognizance  of  any  subject 
which  that  instrument  has  committed  to  it 
Martin  v.  Hunter,  1  Wheat.  304,  4:  97 
Cited   in   Tennessee   v.    Davis,    100   U.    S.   262 

25  L.  ed.  650— Re  Neagle  (Cunningham  v! 
Neagle)  135  U.  S.  61,  .34  L.  ed.  70.  10  Sup. 
^\^^^^'  J?5«— The  Parkhlll,  Fed.  Cas.  No. 
l^'^l^i:^!  ^*^*«*^»  *^  S«^y-  254,  5  L.R.A. 
2L  ^ »  ^^'  «48--Wood  v.  Drake,  70  Fed. 
SS~??^^**^*'  ®*  ^«^-  364— Re  Thomas,  82 
Fed.  310— Com.  v.  Fuller.  8  Met.  319,  41 
Am.  Dec  609— Fitzgerald  v.  Fitzgerald  ft 
M.  Constr  Co.  41  Neb.  468,  59  N.  W.  838— 
Hade  V.  McVay,  31  Ohio  St.  237. 

Exclasion   of   state   from   national  af- 
fairs. 

Effect  of  Congressional  Action  as  Ex- 
cluding Subsequent  State  Legisla- 
tion, see  infra,  67,  68. 

Exclusiveness  of  Federal  Power  over 
Commerce,  see  Commerce,  I.  c. 

Exclusiveness  of  Federal  Control  of 
Navigable  Waters  and  Navigation, 
see  Commerce,  100-103. 

Relations  with  Indians  or  Tribes  within 
State,  see  Indians,  37,  38. 

As  to  International  Relations,  see  Unit- 
ed States,  8. 

Disability  of  State  to  Make  United 
States  Suable,  see  United  States, 
168.  ' 


Bufflnton,  3  Cliff.  386,  Fed.  Cas.  No.  3.676 
— Re  Nelson,  69  Fed.  714 — Ex  parte  Hill, 
38  Ala.  450— Helm  v.  First  Nat.  Bank,  43 
iDd.  170.  13  Am.  Rep.  395— Gatton  v.  Chi- 
cago, R.  I.  ft  P.  R.  Co.  95  Iowa,  129,  28 
L.R.A.  562.  63  N.  W.  589— Stetson  v.  Bangor, 
56  Me.  284 — Harlan  v.  People,  1  Dougl. 
(Mich.)  210— People  ▼.  Fonda,  62  Mich.  407, 
29  N.  W.  26— Simmons  ▼.  Miller,  40  Miss. 
25— Jack  V.  Marthi,  14  Wend.  635— People 
ex  rel.  Barlow  v.  Curtis,  60  N.  Y.  326,  10 
Am.  Rep.  483 — Com.  v.  Erie  R.  Co.  1  Pear- 
son (Pa.)  352— Com.  v.  Hutchinson.  2  Pars. 
Sel.  Eq.  Cas.  394— State  v.  De  La  Foret, 
2  Nott.  ft  M'C.  221— State  v.  Norman,  16 
Utah,  461,  52  Pac.  986— Jett  ▼.  Com.  18 
Gratt.  939- Brodhead  v.  Milwaukee,  19  Wis. 
664,  88  Am.  Dec.  711. 

56.  The  silence  of  Congress  as  to  powers 
given  it  by  the  Constitution  is  as  expres- 
sive of  its  intention  as  are  its  positive 
acts.     Prigg  v.  Pennsylvania,  16  Pet.  539, 

10-  1060 
Cited  in  Hall  v.  De  Cuir,  95  U.  S.  499,  24 
L.  ed.  552 — United  States  v.  New  Bedford 
Bridge,  1  Woodb.  ft  M.  430,  Fed.  Cas.  No. 
l^'^^'^—^oolej  V.  Watklns,  2  Idaho,  613, 
22  Pac.  102— Lynch  v.  Clarke,  1  Sandf.  Ch. 
644 — Re  Ramsden,  18  How.  Pr.  433— Moore 
V.  Hoffman,  2  Cln.  Sup.  Ct.  Rep.  459. 

Concurrence    of     state     and     nat'onal 
power. 

Effect  of  National  Legislation  to  Super- 
sede Concurrent  State  Statutes,  see 
infra,  60-66. 

Effect  of  Prior  Legislation  by  Con- 
gress, to  Preclude  State  Legislation, 
see  infra,  67,  68. 

Effect  of  Congressional  Inaction,  see  su- 
pra, 56;  Commerce  68-88,  101,  102, 
113,  133a,  133b,  138, 142-144a,  151- 
155,  192,  207,  314,  315,  317,  326, 
332,  344,  347,  374,  428,  457,  465, 
506,  509,  545. 

To  Protect  Federal  Prisoners  against 
Violence,  see  Courts,  1441. 

Protection  of  Indians  within  State,  see 
Indians,  42,  43. 

Jurisdiction  of  Supreme  Court  where 
State  Succeeds  to  Individual  Rights, 
see  Supreme  Court  of  the  United 
States,  120,  121. 


•  55.  Whenever  the  terras  in  which  a  power 
was  granted  to  Congress,  or  the  nature  of 
the  power,  required  that  it  should  be  exer- 
cised exclusively  by  Congress,  the  subject 
was  as  completely  taken  from  the  state 
legislatures  as  if  they  had  been  expressly 
forbidden  to  act  on  it.  Sturges  v.  Crownin- 
Bhield,  4  Wheat.  122,  4:529 

Cited  In  Holmes  v.  Jennlson,   14  Pet.  576,   10 

iXo  ..v^®^-"^**^*^'^  ^-   Pennsylvania,   16   Pot. 

?£2'  \?.  h  ^'  1001— Hall  v.  Do  Cnlr.  95  U.  S. 

4TO,  24  L.  ed.  552~CovlDf?ton  &  C.   Brldpe 

Co    r    Kentucky^   164   U.    S.   212,   38   L.   ed. 

o  ^^L^**"-  ^^™-  ^®P-  ®53,  14  Sup.  Ct. 
Rep.  1087— -The  Roanoko.  189  U.  S.  197. 
47  L.  ed.  774,  23  Sup.  Ct.  Rep.  491— Day  v 


57.  Distinct  substantive  powers  may  exist 
both  in  a  state  and  in  the  United  States, 
although  they  bear  upon  the  same  object. 
Per  Marshall,  Ch.  J.  Gibbons  v.  Ogden,  9 
Wheat.  1,  6:  23 
^^*^   *°    United    States    v.    Morris,    125    Fed. 

324 — Mobile  Bay  PiloUge  Comrs.  v.  The 
Cuba,  28  Ala.  198— Tonnage  Tax  Cases.  62 
Pa.  292. 

58.  Powers  conferred  upon  the  United 
States  are  not  exclusive  of  similar  powers 
existing  in  the  states,  unless  the  Constitu- 
tion expressly,  in  terms,  gives  an  exclusive 
power  to  Congress  or  the  exercise  of  a  like 
power  is  prohibited  to  the  states,  or  there 
is  a  direct  repugnancy  or  incompetency  in 
the  exercise  of  it  by  the  states.  Per  Story,  J. 
Houston  V.  Moore,  5  Wheat.  1,  5:  19 
Cited   In    New   York    v.    Mlln,    11    Pet.    150.    9 

L.  ed.  667— Cook  v.  Moffat,  5  How.  31.3.  12 
L.  ed.  107 — Pelrce  v.  New  Hampshire,  6 
How.   584,   12   L.   ed.  202— Gllman   v.   Phil- 


5300 


STATES,  IV.  b. 


adelphla.  8  Wall.  730,  18  L.  ed.  101— The 
Chusan,  2  Story,  466,  Fed.  Caa.  No.  2,717 
Clark  T.  Sohler,  1  Woodb.  &  M.  373,  Fed. 
Cas.  No.  2,835— Day  v.  Biifflnton,  3  Cliff. 
386,  Fed.  Caa.  No.  3,675 — United  Statea  v. 
New  Bedford  Bridge,  1  Woodb.  &  M.  426, 
Fed.  Cas.  No.  15,867— United  States  v. 
Rhodes,  1  Abb.  (U.  S.)  45,  Fed.  Cas.  No. 
16.151 — People  ex  rel.  Atty.  Gen.  ▼.  Naglee, 
1  Cal.  235,  52  Am.  Dee.  312 — Wooley  v. 
Watklna,  2  Idaho,  613,  22  Pac.  102— State 
ex  rel.  Lakey  ▼.  Garton,  32  Ind.  7,  2  Am. 
Rep.  816— Helm  v.  First  Nat.  Bank,  43  Ind. 
169,  18  Am.  Rep.  395 — Council  Bluffs  v. 
Kansas  City,  St.  J.  ft  C.  B.  R.  Co.  45  Iowa, 
358,  24  Am.  Rep.  773 — Harlan  v.  People, 
1  Dougl.  (Mich.)  210 — Ex  parte  Crandall, 
1  Nev.  306— State  ▼.  Pike,  15  N.  H.  88— 
State,  Rushworth,  Prosecutor,  v.  Inferior  Ct. 
Judges,  58  N.  J.  L.  98.  30  L.R.A.  763,  32 
Atl.  743— Delafleld  v.  State,  26  Wend.  210 
— Lemmon  v.  People,  20  N.  Y.  614 — Utica  v. 
Churchill,  33  N.  Y.  241— People  ex  rel. 
Barlow  v.  Curtis,  60  N.  Y.  328,  10  Am.  Rep. 
483 — Weaver  v.  Fegely,  20  Pa.  29,  70  Am. 
Dec.  151 — Speer  ▼.  Blalrsville,  50  Pa.  178 — 
Kline  y.  Craig,  65  Pa.  409 — Ex  parte  Holmes. 
12  Vt.  645 — Draper  v.  Gorman,  8  Leigh,  633 
— ^Norfolk  ft  W.  R.  Co.  ▼.  Com.  93  Va.  754, 
84  L.R.A.  107,  67  Am.  St.  Rep.  827,  24 
S.  B.  88— Re  Booth,  3  Wis.  125. 

59.  Congresaional  control  of  state  inspec- 
tion laws  affecting  interstate  and  foreign 
commerce,  recognized  as  an  instance  of  con- 
current state  and  Federal  jurisdiction. 
Turner  ▼.  Maryland,  107  U.  S.  38,  2  Sup. 
Ct.  Rep.  44,  27:  370 
Cited  In  Covington  &  C.  Bridge  Co.  ▼.  Kentucky, 

154  U.  S.  211,  38  L.  ed.  966,  4  Inters.  Com. 
Rep.  653,  14  Sup.  Ct.  Rep.  1087 

Superaednre  of  state  by  national  legis- 
lation. 

Status  of  Postal  Clerk  as  Passenger, 
see  Carriers,  16. 

Conflicting  State  and  Federal  Legisla- 
tion as  to  Commerce,  see  Commerce, 
65-67,  89,  90. 

Matters  Affecting  Commerce,  see  Com- 
merce, 145. 

Quarantine  Laws,  see  Commerce,  511, 
512. 

State  Insolvency  Laws,  see  Insolvency, 
1. 

See  also  Bankruptcy,  3-5. 

60.  Legislation  of  Congress,  if  constitu- 
tional, must  supersede  all  state  legislation 
upon  the  same  subject,  and,  by  necessary 
implication,  prohibit  it.  Prigg  v.  Pennsyl- 
vania, 16  Pet.  539,  10:  1060 
Cited  In  United   States  v.   Hanway,   Fed.   Cas. 

No.  15,299 — United  States  v.  New  Bedford 
Bridge,  1  Woodb.  ft  M.  426,  Fed.  Cas.  No. 
15,867 — Ex  parte  Hougliton,  7  Fed.  660,  8 
Fed.  899 — Re  Mohr,  73  Ala.  510,  49  Am. 
Rep.  63 — Oates  v.  Caffln,  3  La.  Ann.  341. 

61.  A  law  passed  by  Congress  in  pursu- 
ance of  the  Constitution  is  paramount  to 
a  law  passed  by  a  state  in  the  exercise  of 
its  acknowledged  sovereignty,  under  the  ex- 
press provision  of  the  Constitution  that  it 
shall  be  the  supreme  law  of  the  land.  Gib- 
Iwns  V.  Offden,  9  Wheat.  1,  6:  23 
Cited   in    Rinnot   v.    Davenport,   22    How.    239, 

16  L.  ed.  246 — ^United  States  v.  Reese,  92  U. 
8.  253,  28  L.  ed.  577 — Gloiicester  Ferry  Co  v. 


Pennsylvania,  114  V.  S.  211,  20  T^  ed.  164, 
1    Inters.,  Com.    Rep.    390,    5   Sup.    Ct.    Rep. 
826 — Morgan's  L.  ft  T.  ft  S.  S.  Co.  v.  Board 
of    Health,    118   U.    S.    464.    30    L.    ed.    241, 
6  Sup.   Ct.   Rep.   1114— New  York.   N.   H.   ft 
H.   R.   Co.  V.  New  York,  165  U.  S.   631,  41 
L.    ed.    854,    17    Sup.    Ct.    Rep.    418— Mis- 
souri, K.  ft  T.  R.  Co.  V.  Haber,  169  U.  S.  626, 
42  L.  ed.  882,  18  Sup.  Ct.  Rep.  488 — Lake 
Shore   ft  M.    S.    R.   Co.    v.    Ohio.    173   U.  JS. 
21)8.    43   L.   ed.    707.    19   Sup.    Ct.    Rep.   465 
— Compagnie     Francaise    de     Navigation     a 
Vapeur   v.    State   Bd.   of   Health,    186   U.    8. 
388,  46  L.  ed.   1214,   22   Sup.    Ct.   Rep.   8il 
— Reid   V.    Colorado.    187    U.    8.    147.    47    L. 
ed.   114.  23  Sup.  Ct.  Rep.  92 — Northern  Se- 
curities Co.  V.  United  States,  198  U.  8.  348, 
48    L.    ed.    704,    24    Sup.    Ct.    Rep.    436 — Re 
Brown,   3   Nat.   Bankr.  Reg.   255,   Fed.   Caa. 
No.    1,980 — Louisiana    State   Lottery   Co.    t. 
FItspatrick,    8    Woods,    261,    Fed.    Cas.    No. 
8,541— United  States  v.  New  Bedford  Bridge, 
1  Woodb.  ft  M.  418,  Fed.  Cas.  No.  15,867 — 
State   Lottery   Co.  v.   Fitzpatrick,   3   Woods. 
264 — Re  Tiburcio   Parrott,   6    Sawy.    362,    1 
Fed.     494 — M.     Schandler    Bottling    Co.     t. 
Welch,  42  Fed.  565 — Low  v.  Pilotage  Comn. 
R.  M.  Charlt.   (Ga.)   814— Allen  v.  Reed,   10 
Okla.    123,    60    Pac.    782 — Ex    parte   Young. 
36  Or.  249,  48  L.R.A.  154,  78  Am.  St.  Rep. 
772,   59   Pac.   707 — Hodgson   v.   Millward,    5 
Phila.    247— United    States   v.    The   Ohio,    9 
Phlla.  460 — Hodgson  v.   MiUward,   3   Grant, 
Cas.  416. 

62.  It  is  not  the  mere  existence  of  power 
in  Congress,  where  the  power  is  not  in 
its  nature  or  by  express  declaration  ex- 
clusive, but  its  exercise,  which  is  incom- 
patible with  the  exercise  of  the  same  power 
by  the  states.  Where  Congress  has,  by  an 
act,  exercised  its  power,  the  power  of  the 
states  is  suspended  merely,  and  may  be  re- 
vived by  repeal  of  the  act  of  Congress.  Stur- 
ges  V.  Crowninshield,  4  Wheat.  122,  4:  529 
Cited  in  License  Cases.  5  How.  585.  12  L.  ed. 

292 — Passenger  Cases,  7  How.  397,  12  L. 
ed.  749 — Cooley  v.  Port  Wardens.  12  Row. 
319.  13  L.  ed.  1005— Western  U.  Telog.  Co. 
V.  James,  162  U.  S.  665.  40  L.  ed.  1107,  16 
Sup.  Ct.  Rep.  034 — United  States  v.  New 
Bedford  Bridge,  1  Woodb.  &  M.  426,  Fed. 
Cas.  No.  15,867 — Ex  parte  Houfrhton,  7  Fed. 
660 — The  Bnergia,  124  Fed.  846— People  ex 
rel.  Atty.  Gen.  v.  Naglee.  1  Cal.  235.  52 
Am.  Dec.  512 — Dunne  v.  People,  94  111.  129. 
34  Am.  Rep.  213 — Freeman  v.  Robinson,  7 
Ind.  32.3— People  v.  Fonda,  62  Mich.  407, 
29  N.  W.  26— Cherry  County  v.  Thacher.  32 
Neb.  353,  46  N.  W.  351— First  Nat.  Bank 
V.  Lamb,  57  Barb.  431 — Re  Ramsden,  13 
How.  Pr.  431— Jaclc  v.  Martin,  12  Wend.  317 
— T^mmon  v.  People,  20  N.  Y.  614 — i:tlca 
V.  Churchill.  33  N.  Y.  241— Phelps  v.  Racej. 
60  N.  Y.  15,  19  Am.  Rop.  140— Boardman  t. 
Lake  Shore  &  M.  S.  R.  Co.  84  N.  Y.  186 — . 
Bx  parte  Crandall,  1  Nev.  306 — Raguet  v. 
Wade.  4  Ohio.  110— Allen  v.  Reed,  10  Okla. 
125,  60  Pac.  782— Kx  parte  Butler,  7  La- 
seme  Legal  Reg.  211 — Com.  ex  rel.  Price  ▼. 
Dale,  3  Pa.  Co.  Ct.  Ct.  36— Weaver  v.  Fegelj, 
29  Pa.  29.  70  Am.  Dec.  151— Kline  v.  Cral«, 
65  Pa.  409 — State  ex  rel.  Bemey  v.  Tax  Col- 
lector, 2  Bail.  L.  671 — Oilman  v.  Morse,  12 
Vt.  557— Ex  parte  Holmes.  12  Vt.  649. 

63.  The  cases  in  which  the  legislation  of 
Congress  will  supersede  the  legislation  of  a 
state  or  territory  without  specific  provisions 
to  that  effect  are  those  in  which  the  same 
matter  ia  the  subject  of  legislation  by  both. 
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Davis  y.  Beason,  133  U.  S.  333,  10  Sup.  Ct 
Rep.    299,  33:  637 

Cited  In  France  t.  Connor,  161  U.  8.  72,  40 
L.  ed.  621,  16  Sup.  Ct.  Rep.  497— United 
SUtes  V.  Clark,  46  Fed.  637 — Allen  v.  Reed, 
10  Okla.  138,  63  Pac.  867— State  v.  Norman, 
16  Utah,  466,  52  Pac.  986 — ^Re  Murphy,  6 
Wyo.  316,  40  Pac.  398. 

64.  In  a  case  of  concurrent  authority  with 
the  United  States,  where  the  laws  of  the 
state  and  of  the  Union  are  in  direct  and 
manifest  collision  on  the  same  subject,  those 
of  the  Union,  being  the  supreme  law  of  the 
land,  are  of  paramount  authority,  and  the 
state  laws,  so  far,  and  so  far  only,  as  such 
incompatibility  exists,  must  necessarily 
yield.     Houfiton   v.   Moore,    5    Wheat.    1, 

5:  19 
Cit^  In  McPherson  v.  Blacker,  146  U.  S.  41, 
36  Lw  ed.  879,  13  Sup.  Ct.  Rep.  3 — Re  Lang- 
ley,  1  Nat.  Bankr.  Reg.  669,  Fed.  Cas.  No. 
11,006 — Dorman  y.  State,  34  Ala.  249— Cobb 
T.  Stalllngs,  34  Oa.  77 — Rodney  ▼.  Illinois 
C.  R.  Co.  19  111.  45 — Freeman  v.  Robinson, 
7  Ind.  323 — The  J.  P.  Tweed  v.  Richaras,  9 
Ind.  628 — Com.  v.  Tracy,  5  Met.  547 — Rob- 
inson ▼.  Rice,  3  Mich.  242 — Com.  v.  Hutchin- 
son, 2  Pars.  Sel.  £q.  Cas.  394 — Jack  v.  Mar- 
tin, 12  Wend.  317— Delafleld  v.  State,  26 
Wend.  211 — Ansley  v.  Timmons,  3  McCord,  L. 
333 — Norfolk  ft  W.  R.  Co.  v.  Con).  98  Va. 
754,  34  L.R.A.  107,  57  Am.  St.  Rep.  827, 
24  8.  £.  837 — Re  Booth,  3  Wis.  75. 

65.  A  state  statute,  although  enacted  in 
pursuance  of  a  power  not  surrendered  to  the 
general  government^  must  yield  in  case  of 
conflict  with  a  valid  act  of  Congress.  Mis- 
souri, K.  ft  T.  Co.  V.  Haber,  169  U.  S.  613, 
18  Sup.  Ct.  Rep.  488,  42:  878 
Cited    in    State    v.    Smiley,    65    Kan.    287,    67 

L.R.A.  921,  69  Pac.  199. 

66.  While  a  state  is  acting  within  the 
legitimate  scope  of  its  powers,  as  to  the 
end  to  be  attained,  it  may  use  whatsoever 
means  are  appropriate  to  that  end,  although 
they  may  be  so  nearly  the  same  as  scarcely 
to  be  distinguishable  from  those  adopted  by 
Congress;  but  in  event  of  collision  the  law 
of  the  state  must  yield  to  the  law  of  Con- 
gress, if  the  latter  is  passed  upon  a  sub- 
ject within  the  sphere  of  its  power.  Now 
York  V.  Miln,  11  Pet.  102,  9:  648 
Cited  In   Prlgg  v.   Pennsylvania,    16   Pet.   655. 

10  L.  ed.  1104— United  States  v.  New  Bed- 
ford Bridge,  1  Woodb.  ft  M.  418,  Fed.  Cas. 
No.  15,867. 

Exclusion  by  prior  legislation  by  Gon- 


£xisting  State  Law  Superseded  by 
National  Legislation,  see  supra,  60- 
66. 

Conflicting  State  and  Federal  Legisla- 
tion as  to  Commerce,  see  Commerce, 
65-67,  89,  90. 

Effect  of  Congressional  Adoption  of  Sys- 
tem of  Harbor  Improvement,  see 
Commerce,  100. 

Effect  of  Withdrawal  by  Congress  of  As- 
sent to  Bridge,  see  Commerce,  125. 

Matters  Affecting  Commerce  Generally, 
see  Commerce,  297-299,  399. 

d7.  If  Congress  have  a  constitutional  pow- 
er to  regulate  a  particular  subject,  and  do 


actually  regulate  it  in  a  given  manner  and 
in  a  certain  form,  the  state  legislatures  have 
no  right  to  interfere.  Prigg  v.  Pennsylvania, 
16  Pet.  539,  10:  1060 

Cited  in  Re  Nengle  (Cnnningham  v.  Neagle) 
135  U.  S.  90,  34  L.  ed.  81,  10  Sup.  Ct.  Rep. 
658 — Easton  v.  Iowa,  188  U.  S.  237,  47  L. 
ed.  459,  23  Sup.  Ct.  Rep.  288 — Re  Brinkman, 
7  Nat.  Bankr.  Reg,  425.  Fed.  Cas.  No.  1,884 
State  V.  Moore,  6  Ind.  437 — Coffman  v.  Keight- 
ley,  24  Ind.  513 — Robinson  v.  Rice,  3  Mich. 
243 — Chllvers  v.  People,  11  Mich.  56 — Peo- 
ple v.  Fonda,  62  Mich.  407.  29  N.  W.  2fr— 
State  V.  Pike,  15  N.  H.  88 — Ex  parte  Butler. 
7  Lnzerne  Legal  Reg.  211,  18  Alb.  L.  J.  869 
— Com.  ex  rel.  Price  v.  Dale,  3  Pa.  Co.  Ct. 
34 — Jett  V.  Com.  18  Gratt.  939 — Brodhead 
V.  Milwaukee,  19  Wis.  664,  88  Am.  Etec.  711. 

68-71.  The  states  cannot  legislate  upon  a 
subject  concerning  which  Congress  has  al- 
readv  legislated,  under  constitutional  au- 
thority. Per  Washington,  J.  Houston  v. 
Moore,  5  Wheat.  1,  5:  19 

Distinguished  in  Wooley  v.  Watklns,  2  Idaho, 

613.   22   Pac.   102 — Allen   v.  Reed,   10  UKia. 

157,  63  Pac.  867. 
Cited  in   Smltb  v.  Turner,  7  How.  394,   12  L. 

ed.    749 — Holmes   ▼.    Jennison,    14   Pet.   678, 

10  L.  ed.  598 — Prigg  v.  Pennsylvania,  16 
Pet.  618,  10  L.  ed.  1090 — Re  Brinkman,  7 
Nat.  Bankr.  Reg.  425,  Fed.  Cas.  No.  1,884 —  . 
Re  Langley,  1  Nat.  Bankr.  Reg.  569.  Fed. 
Cas.  No.  11.006 — Re  Spencer.  Mac  Arth.  ft  M. 
453 — Webb  v.  Dann,  18  Fla.  724 — Crow  v. 
State,  14  Mo.  306— First  Nat.  Bank  v. 
Lamb,  57  Barb.  435 — Allen  v.  Reed,  10  Okla. 
125,  63  Pac.  867 — Ex  parte  Butler,  7  Lu- 
zerne Legal  Reg.  211 — Com.  ex  rel.  Price  v. 
Dale,  3  Pa.  Co.  Ct.  34 — Shryock  v.  Bashore. 

11  Phila.  566,  33  Phlla.  Leg.  Int.  56— Chase 
V.  American  S.  B.  Co.  0  R.  I.  431,  11  Am. 
Rep.  274. 

Preserratlon     of     state     by     national 
power. 

72.  The  preservation  of  the  states  and  the 
maintenance  of  their  governments  are  as 
much  within  the  design  and  care  of  the 
Constitution  as  the  preservation  of  the 
Union  and  the  maintenance  of  the  national 
government.     Texas  v.  White,  7  Wall.  700, 

19:  227 

Cited  in  Chester  v.  Wellford,  2  FUpp.  355,  Fed. 
Cas.  No.  2,662. 

Enforcing:  and  upholding  national  laws 
and  righta. 

73.  The  states  may  uphold  and  maintain 
the  rights  of  citi2sens  guaranteed  by  the 
Federal  Constitution.  Per  Taney,  Ch.  J. 
Prigg  v.  Pennsylvania,  16  Pet.  539,  10:  1060 
Cited  in  Bx  parte  Langston,  9  Ohio  St.  273. 

74.  The  states  may  pass  laws  intended  to 
aid  in  the  carrying  out  of  the  provisions  of 
the  Federal  laws  and  Constitution.  Per 
Taney,   Ch.   J.      Prigg  v.    Pennsylvania,    16 

Pet.  539,  10:  1060 

Cited  in  Peirce  v.  New  Hampsbire,  5  How. 
625.  12  L.  ed.  311 — Re  Sbeazle,  1  Woodb.  & 
M.  71,  Fed.  Cas.  No.  12,734 — Ex  parte 
Smith.  3  Mclean.  130.  Fed.  Cas.  No.  12.068 — 
United  States  v.  New  Bedford  Bridge,  1 
Woodb.  &  M.  431.  Fed.  Cas.  No.  15,867 — 
Ex  parte  Langston,  0  Ohio  St.  255 — Re 
Booth,  3  Wis.  61. 
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Control  of  Federal  officers. 

75.  No  state  court  can,  by  injunction  or 
otherwise,  prevent  Federal  officers  from  col- 
lecting Federal  taxes.  Kcely  v.  Sanders,  99 
U.  S.  441,  25:  327 
Sherry  v.  McKinley,  99  U.  S.  496,     25:  330 

76.  A  state  court  cannot  issue  a  man- 
damus to  an  officer  of  the  United  States. 
M'Clung  V.  Silliman,  6  Wheat.  598,  5:  340 
DistinauUhed  In  McDaid  ▼.  Territory,  1  Okla. 

07,  98,  30  Pae.  438. 

Cited  In  Nebraska  v.  Lockwood,  3  Wall.  239, 
18  L.  ed.  49— Re  Blake,  175  U.  S.  119,  44 
L.  ed.  96.  20  Sup.  Ct.  Rep.  42 — Re  Brink- 
man,  7  Nat.  Bankr.  Reg.  426,  Fed.  Cas.  No. 
1,884 — ^The  Celestine,  1  Biss.  12,  Fed.  Cas. 
No.  2,541— Ladd  t.  Tudor,  3  Woodb.  &  M. 
332,  Fed.  Cas.  No.  7.975— Litchfield  v.  Regis- 
ter, Woolw.  312,  Fed.  Cas.  No.  8,388— Ex 
parte  Hill,  38  Ala.  461 — Swift  y.  State, 
7  Houst,  (Del.)  365,  40  Am.  St.  Rep.  127, 
32  Atl.  143. 

o.  Lands  and  Ceded  Places  tvithin  State. 

Power  of  Eminent  Domain,  see  Courts,  196. 

Necessity  of  Congressional  Action  to  Confer 
Federal  Jurisdiction  over  Ceded  Place, 
see  Courts,  447. 

Concurrent  Jurisdiction  of  State  and  Fed- 
eral Courts,  see  Courts,  1380. 

Jurisdiction  as  between  State  and  National 
■  Courts,  over  Crimes  on  Indian  Reser- 
vations, see  Courts,  1468-1471. 

Exercise  by  United  States  of  Right  of  Emin- 
ent Domain  Within  States,  see  Eminent 
Domain,  16-23. 

As  to  Fishing,  see  Fisheries,  V. 

What  Constitutes  Indian  Country,  see  In- 
dians, 23-29. 

State  Taxation  of,  see  Taxes,  I.  c,  2,  6. 

Over  public  lands  and  rights  therein. 

Succession  of  States  to  Colonial  Lands, 

see. infra,  369. 
Regulation    of    Mining    Locations,    see 

Mines,  42,  43. 
Origin    of    National    Title    in    Vacant 

Public  Lands,  see  Public  Lands,  4. 
Acceptance  of  Terms  of  Admission   as 

Relinquishing     Rights     in     Public 

Lands,  see  Public  Lands,  5. 
Power  of  Legislature  as  to  Pueblo  Lands, 

see  Pueblo  Lands,  34. 
Beds  and  Shores  of  Navigable  Waters, 

see  Waters,  16. 
Regulating  Appropriation  of  Water,  see 

Waters,  165. 

77.  The  power  of  Congress  in  the  disposal 
of  the  public  domain  cannot  be  interfered 
with,  nor  its  exercise  embarrassed,  by  any 
state  legislation.  Gibson  v.  Chouteau,  13 
Wall.  92,  20:  534 
Jourdan  v,  Barrett,  4  How.  169,  11:  924 
Bagnell  v.  Broderick,  13  Pet.  436,  10:  235 
Cited    in    Van    Brocklln    v.    Tennessee     (Van 

Brocklln  v.  Anderson)  117  U.  S.  167,  29 
L,  ed.  850,  6  Snp.  Ct.  Rep.  670 — Union  Mill 
&  Min.  Co.  v.  Ferris.  2  Sawy.  179,  Fed.  Cas. 
No.  14,371 — Sorrels  v.  Self,  43  Ark.  433— 
Duncan  v.  Newcomer,  9  S.  D.  378,  69  N.  W. 
680 — Lewton  v.  Hower,  18  Fla.  870 — Adams 
V.   White,   23   Fla.   355,   2   So.   774— McGan- 


non  T.  Stralghtlege,  32  Kan.  526,  4  Pac.  1042 
— Russell  ▼.  Lowtb,  21  Minn.  170,  18  Am. 
Rep.  389 — King  v.  Kingsbury,  6  Mont.  415, 
12  Pac.  866 — Vanslckle  v.  Haines,  7  NeT. 
263 — State  v.  Central  P.  R.  Co.  21  Nev.  254, 
30  Pac.  686 — Dolpb  v.  Barney,  6  Or.  203 — 
Wiseman  v.  Eastman.  21  Wash.  176.  57 
Pac.  398 — Colder  v.  Keegan,  30  Wis.  128 — 
Gile  V.  Hallock,  33  Wis.  528 — Paige  y.  Peters. 
70  Wis.  182,  6  Am.  St.  Rep.  166,  35  N.  W. 
328. 

78.  Where  a  grant  of  land  and  the  right 
of  way  for  the  construction  of  a  railroad 
within  a  territory  has  heen  made  by  Con- 
gress, a  state  subsequently  created .  out  of 
the  territory,  if  it  can  put  any  impediment 
upon  the  enjoyment  of  the  right  conferred, 
can  do  so  only  on  the  same  terms  that  it 
could  refuse  a  recognition  of  its  own  pre- 
viously-granted right;  for  in  such  matters 
the  state  succeeds  only  to  the  authority  of 
Congress  over  the  Territory.  St.  Joseph  & 
D.   C.  R.   Co.   V.   Baldwin,   103   U.   S.   426. 

26:  578 
Van  Wyck  v.  Knevals,  106  U.  S.  360,  1  Sup. 

Ct.  Rep.  336,  27:  201 

Cited  In  Van  Wyck  v.  Knevels,  106  U.  8.  369. 

27    L.    ed.    204.    1    Sup.    Ct.    Rep.    336 — St. 

Paul,  M.  ft  M.  R.  Co.  v.  Phelps.   137  U.    8. 

638,  34  U.   S.  770.  11   Sup.  Ct.  Rep.   168 — 

Washington  ft  I.   R.  Co.   v.   Northern  P.    R. 

Co.  2  Idaho,  666,  21  Pac.  668. 

79.  By  the  Constitution,  Congress  is  given 
''power  to  dispose  of  and  make  all  needful 
rules  and  regulations  respecting  the  territory 
or  other  property  of  the  United  States;"  for 
the  disposal  of  the  public  lands,  therefore, 
in  the  new  states  where  such  lands  lie.  Con- 
gress may  provide  by  law;  and,  having  the 
constitutional  power  to  pass  the  law,  it  is 
supreme.  So  Congress  may  prohibit  and 
punish  trespassers  on  the  public  lands. 
Having  the  power  of  disposal  and  protec- 
tion. Congress  alone  can  deal  with  the  title, 
and  no  state  law,  whether  of  limitations  or 
otherwise,  can  defeat  such  title.  Jourdan  ▼. 
Barrett,  4  How.  169,  11:924 
Cited  in   United  States  v.   Ames.   1   Woodb.    ft 

M.  85.  Fed.  Cas.  No.  14.441 — Doe  ex  dem. 
Kennedy  v.  Townsley.  16  Ala.  247 — Lax  t. 
Haggin.  69  Cal.  340,  10  Pac.  674 — Pep- 
per v.  Dunlap,  9  La.  Ann.  141 — Griffon  v. 
Blanc,  12  Ijbl.  Ann.  6 — Brown  v.  Sadler,  18 
La.  Ann.  206 — Russell  v.  Lowtb.  21  Minn. 
170,  18  Am.  Rep.  380 — Clements  ▼.  Ander- 
son, 46  Miss.  600 — Vanslckle  ▼.  Haines,  7 
Nev.  263.  284. 

80.  A  state  has  a  perfect  right  to  legislate 
as  she  may  please  in  regard  to  the  remedies 
to  be  prosecuted  in  her  courts,  and  to  regu- 
late the  disposition  of  the  property  of  her 
citizens  by  descent,  devise,  or  alienation. 
But  Congress  is  invested,  by  the  Constitution 
with  the  power  of  disposing  of  the  public 
land,  and  making  needful  rules  and  regula- 
tions respecting  it.  Wilcox  v.  Jackson  ex 
dem.  M'Connel,  13  Pet.  498,  10:  264 
Cited   in   Cunnlnghnm   v.   Macon   &  B.   R.   Co. 

109  U.  S.  452.  27  L.  ed.  994.  3  Sup.  Ct.  Rep. 
292— Poindexter  v.  Greenbow,  114  U.  S. 
287,  29  L.  ed.  192.  6  Sup.  Ct.  Rep.  003 — 
Lee  V.  Kaufman,  3  Hughes,  150.  Fed.  Caa. 
No.  8,192— United  States  v.  Illinois  C.  R. 
Co.  2  Biss.  175,  Fed.  Cas.  No.  15,437— Wood 
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▼.  PIttman,  113  Ala.  212,  20  So.  972— State 
V.  Curran,  12  Ark.  350 — Brock  y.  Smith,  14 
Ark.  434 — Taylor  v.  Baker,  1  Fla.  259— 
Whittemore  y.  Buckland,  17  111.  319— Dayld 
y.  RickabAUgh,  32  Iowa,  543 — Cannon  v. 
White,  16  La.  Ann.  89 — German  Land  Asao. 
T.  Scholler,  10  Minn.  339,  Oil.  267. 

81.  The  fact  that  public  lands  are  with- 
in a  state  does  not  prevent  the  government 
from  exercising  the  rights  of  an  ordinary 
proprietor  to  maintain  its  possession  and  to 
prosecute  trespassers.  Camfield  v.  United 
SUtes,  167  U.  8.  518,  17  Sup.  Ct.  Rep.  864, 

42:  260 

Cite4  In  Tarpey  t.  Madsen,  178  U.  S.  221,  44 

L.  ed.  1045,  20  Sup.  Ct.  Rep.  849 — BngUflh 

T.  United  States,  64  C.  C.  A.  83,   116   Fed. 

627— Van  Lear  y.  Eisele,  126  Fed.  825. 

82.  The  admission  of  a  territory  as  a 
state  does  not  deprive  the  government  of 
the  power  of  legislating  for  the  protection 
of  the  public  lands  therein,  thoilgh  it  may 
thereby  involve  the  exercise  of  what  is  or- 
dinarily known  as  the  police  power,  so  long 
as  such  power  is  directed  solely  to  its  own 
protection.  Camfield  v.  United  States,  167 
U.  S.  518,  17  Sup.  Ct.  Rep.  864,        42:  260 

83.  The  states  may  pass  laws  authorizing 
purchasers  of  land  from  the  United  States 
to  prosecute  actions  of  ejectment,  upon  certi- 
ficates of  purchase,  against  trespassers  on 
the  lands  purchased;  but  the  states  have  no 
power  to  declare  certificates  of  purchase  of 
equal  dignity  with  a  patent.  Congress  alone 
can  give  them  such  effect.  Bagnell  v.  Brod- 
erick,  13  Pet.  436,  10:  235 
Cited    in    Sweatt    v.    Burton,    42    Fed.    286 — 

Eslava  y.  Doe,  7  Ala.  560 — Poppe  v.  Athearn, 
42  Cal.  615 — Levi  v.  Thompson,  Morris 
(Iowa)  237 — Arnold  v.  Grimes,  2  Iowa,  13 
Sim  fen  v.  Per  rod  in,  85  La.  Ann.  933 — Brous- 
sard  v.  Bronssard,  43  La.  Ann.  923,  9  So. 
910. 

84.  Where  a  patent  has  not  been  issued 
for  a  part  of  the  public  lands,  a  state  has 
no  power  to  declare  any  title  less  than  a 
patent  valid  against  a  claim  of  the  United 
States  to  the  land,  or  against  the  title  held 
under  a  patent  granted  by  the  United  States. 
Wilcox  v.  Jackson,  13  Pet.  498,  10:  264 
Cited  In  Peyton  y.  Desmond,  63  C.  C.  A.  660. 

129  Fed.  10 — Levi  v.  Thompson,  Morris 
(Iowa)  237 — Kissell  v.  St.  Loafs  Pub.  Schools, 
16  Mo.  583 — Qwynne  v.  Niswanger,  20  Ohio, 
569 — Bracken  y.  Preston,  1  Pinney  (Wis.) 
599,  44  Am.  Dec.  412. 

85.  The  mode  of  transfer  of  real  estate 
is  within  the  jurisdiction  of  the  state  legis- 
lature, where  the  title  has  passed  from  the 
Federal  government  and  is  in  controversy 
between  private  citizens.  Langdon  v.  Sher- 
wood, 124  U.  S.  74,  8  Sup.  Ct.  Rep.  429, 

31:344 
Cited  In  Keane  v.  Chamberlain,  14  App.  D.  C. 
106. 

86.  A  state  cannot  deprive  a  grantee  from 
the  United  States  of  possession  or  enjoy- 
ment of  the  land  granted  by  reason  of  any 
delay  in  transfer  of  the  title  after  the  ini- 
tiation of  proceedings  for  its  acquisition. 
Gibfon  r.  Chouteau,  13  Wall.  92,      20:  5^4 


Ceded  tracts  and  places. 

87.  The  legislative  power  of  Congress  is 
exclusive  over  lands  within  a  state,  pur- 
chased with  her  consent,  by  the  United 
States,  for  a  constitutional  purpose.  Ft. 
Leavenworth  R.  Co.  v.  Lowe,  114  U.  S.  525, 
5  Sup.  Ct.  Rep.  995,  29:  264 
Cited  in  Geofroy  v.   Riggs,   133  U.   8.  267,  33 

L.  ed.  645,  10  Sup.  Ct.  Rep.  205 — Chappell 
y.  United  States,  160  U.  S.  510.  40  L.  ed. 
514,  16  Sup.  Ct.  Rep.  397 — Sharon  v.  Hill, 
24  Fed.  731— United  States  v.  Meagher,  37 
Fed.  878 — Crook  v.  Old  Point  Comfort  Hotel 
Co.  54  Fed.  608 — United  States  v.  Tucker, 
122  F^d.  521 — Territory  v.  Delinquent  Tax 
List,  3  Arts.  308,  26  Pac.  310. 

88.  Congress  has  exclusive  legislative 
power  over  places  ceded  to  the  United  States 
for  forts,  docks,  yards,  arsenals,  and  the 
like.  Per  Story,  J.  Houston  v.  Moore,  5 
Wheat.  1,  5:  19 
Cited  in  State  v.  Intoxicating  Liquors,  78  Me. 

404,  6  Atl.  4. 

89.  Where  the  United  States  acquires 
lands  within  a  state  in  any  other  way  than 
by  purchase  with  her  consent,  forts,  arse- 
nals, or  other  public  buildings  erected  there- 
on for  the  use  of  the  general  government, 
as  instrumentalities  for  the  execution  of 
its  powers,  will  be  free  from  any  such  in* 
terference  and  jurisdiction  of  the  state  as 
would  destroy  or  impair  their  effective  use 
for  the  purposes  designed.  But  when  not 
used  as  such  instrumentalities,  the  legisla- 
tive power  of  the  state  over  the  places  ac- 
quired remains.  Ft.  Leavenworth  R.  Co.  v. 
Lowe,  114  U.  S.  525,  5  Sup.  Ct.  Rep.  995, 

29:  264 
Cited  in  Chicaxo,  R.  I.  ft  P.  R.  Co.  v.  McGllnn, 
114  U.  8.  545,  29  L.  ed.  271,  5  Sup.  Ct. 
Rep.  1005 — Martin  v.  House,  39  Fed.  695 — 
Bannon  v.  Bumes,  39  Fed.  890 — United 
States  y.  Partello,  48  Fed.  677 — ^Re  Kelly, 
71  Fed.  549 — Mlddleton  v.  La  Compagnie 
Generate  Transatlantlque,  41  C.  C.  A.  100, 
100  Fed.  868 — United  States  v.  Lewis,  111 
Fed.  631 — Ex  parte  Gaines,  56  Ark.  230, 
19  S.  W.  602 — Newcomb  v.  Rockport,  183 
Mass.  77,  66  N.  E.  587 — State  ex  rel.  Jones 
y.  Mack,  23  Nev.  303,  62  Am.  St.  Rep.  811, 
47  Pac.  763 — Madden  y.  Arnold,  22  App. 
Div.  245,  47  N.  T.  Supp.  757— Barrett  v. 
Palmer,  135  N.  Y.  340,  17  L.R.A.  723,  31 
Am.  St.  Rep.  835.  31  N.  K.  1017 — Exum  v. 
State,  90  Tenn.  506.  15  L.R.A.  382,  25  Am. 
St.  Rep.  700,  17  S.  W.  107— United  States 
y.  Schwalby,  8  Tex.  Civ.  App.  683,  29  S. 
W.  90 — Foley  v.  Shrlver,  81  Va.  572. 

90.  A  state  law  making  railroad  compa- 
nies liable  for  all  animals  killed  or  wounded 
by  the  engines  or  cars  of  the  companies, 
by  reason  of  the  failure  to  fence  their  rail- 
road, remains  in  force  over  land  ceded  for  a 
military  reservation.  Chicago,  R.  I.  &  P.  R. 
Co.  V.  McGlinn,  114  U.  S.  542,  5  Sup.  Ct. 
Rep.  1005,  29:270 

91.  A  governor  of  a  soldier's  home  which 
is  under  the  jurisdiction  of  Congress  is  not 
subject  to  a  state  law  concerning  the  use 
of  oleomargarine,  when  he  furnishes  that 
article  to  the  inmates  of  the  home  as  part 
of  the  rations  furnished  for  them  under 
appropriations  made  by  Congress  thcrtfur. 
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Ohio  V.  Thomas,  173  U.  S.  276,  19  Sup.  Ct. 
Rep.  453,  43:  699 

Cited  in  MiDnesota  v.  BruDdage,  180  U.  S. 
502.  45  L.  ed.  641,  21  Sup.  Ct.  Rep.  455— 
Easton  v.  Iowa,  188  U.  S.  236,  47  L.  ed. 
459,  23  Sup.  Ct.  Rep.  288 — Re  Lincoln,  202 
U.  S.  182,  50  L.  ed.  986,  26  Sup.  Ct.  Rep. 
602 — United  States  ex  rel.  Scott  v.  McAleese, 
35  C.  C.  A.  532,  93  Fed.  658— Re  O'Brien, 
95  Fed.  132— Re  Fair,  100  Fed.  157— Cohu 
V.  Jones,  100  Fed.  641 — Peters  v.  Malin,. 
Ill  Fed.  254— Re  Turner.  119  Fed.  234— 
Re  Matthews,  122  Fed.  257— United  States 
ex  rel.  Drury  v.  Lewis,  129  Fed.  826 — Re 
Leaken,  137  Fed.  683— State  t.  Adler,  67 
Ark.  477,  55  S.  W.  851— State  v.  Easton, 
113  Iowa,  520,  86  Am.  St.  Rep.  389,  85  N. 
W.  795— United  States  t.  Lewis,  34  Pittsb. 
L.  J.  N.  S.  348. 

Over  reclamation  of  arid  lands. 

See  also  Waters,  16. 

92.  The  reclamation  of  arid  lands  not  the 
property  of  the  United  States,  nor  situated 
within  the  limits  of  a  territory,  was  not 
comprehended  in  the  grant  to  Congress  by 
U.  S.  Const,  art.  4,  §  3,  of  the  power  to 
dispose  of,  and  make  all  needful  rules  and 
regulations  respecting,  the  territory  or 
other  property  belonging  to  the  United 
States.  Kansas  v.  Colorado,  206  U.  S.  46, 
27  Sup.  Ct.  Rep.  655,  51 :  956 

93.  Congress  has  full  power  to  legislate 
in  respect  to  the  arid  lands  in  the  terri- 
tories by  virtue  either  of  the  provision  of 
U.  S.  Const,  art.  4,  §  3,  that  Congress  shall 
have  power  to  dispose  of,  and  make  all  need- 
ful rules  and  regulations  respecting,  the  ter- 
ritory or  other  property  belonging  to  the 
United  States,  or  by  virtue  of  the  power 
vested  in  the  national  government  to  ac- 
quire territory  by  treaty;  and  is  subject  to 
no  other  restrictions  than  those  expressly 
named  in  the  Constitution.  Kansas  v.  Colo- 
rado, 206  U.  S.  46,  27  Sup.  Ct.  Rep.  655, 

51:  956 

94.  State  laws  in  respect  of  the  general 
reclamation  of  arid  lands  cannot  be  over- 
ridden by  Congress  in  the  exercise  of  its 
power  under  U.  S.  Const,  art.  4,  §  3,  to 
dispose  of,  and  make  all  needful  rules  and 
regulations  respecting,  the  territory  or  other 
property  belonging  to  the  United  States. 
Kansas  v.  Colorado,  206  U.  S.  46,  27  Sup. 
Ct.  Rep.  655,  51 :  956 

d.  Police  Potcer  and  Internal  Regula- 
tion. 

Prohibition  Against  Associating  as  Military 
Company,  see  Carrying  Weapons,   2. 

Police  power. 

Effect  of  Wilson  Act  on  State  Police 
Power  Over  Intoxicating  Liquors, 
see  infra,  408-417,  432,  539-541; 
Commerce,  460. 

Matters  Affecting  Commerce  Grenerally, 
see  Commerce,  141,  153,  154,  173- 
177,  188-190,  194,  215,  304,  316, 
354,  374,  396   398,  399,  448. 

Over  Commerce,  see  Commerce,  I.  d. 


Quarantine   and   Inspection   Laws, 

Commerce,  VI. 
Police   Power   of   State   Generally, 

Constitutional  Law,  IV.  c. 
Regulating  Warehouse  Rates,  see  Ware- 
housemen, 2. 
Regulation  of  Water  Rights  Generally, 

see  Waters,  I.  d,  1. 
Regulating  Water  Rates,   see   Waters, 

III.  b. 
Authorizing     Dam     Across     Navigable 

Stream,  see  Waters,  108. 
See  also  infra,  104>106;  Constitutional 

Law,  844. 

95.  The  national  government  cannot^ 
through  any  of  its  departments  or  officers, 
assume  the  'supervision  of  the  police  regula- 
tions of  the  state.  All  that  the  Federal  au- 
thority can  do  is  to  see  that  the  states  do 
not,  under  cover  of  this  power,  invade  the 
sphere  o(  national  sovereignty,  obstruct 
or  impede  the  exercise  of  any  authority 
which  the  Constitution  has  confided  to  the 
nation,  or  deprive  any  citizen  of  rights  g^iar- 
anteed  by  the  Federal  Constitution.  Per 
Clifford,  J.  Tennessee  v.  Davis,  100  U.  S. 
257,  25:  648 
Cited    in    Lavln    v.    Emigrant    TndiiRttial    Sav. 

Bank,  18  Blatchf.  .30,  1  Fed.  G69— Unltwl 
States  V.  Boyer.  85  Fed.  43.'> — Butler  v. 
State,  97  Ind.  382 — State  ▼.  Boswell,  104 
Ind.  543,  4  N.  B.  675 — Jnmleson  ▼.  Indiana 
Natural  Gas  ft  Oil  Co.  128  Ind.  580.  12  L., 
R.A.  660,  3  Inters.  Com.  Rep.  621.  28  N.  E. 
76. 

96.  A  state  police  power  comes  very  near 
to  the  field  committed  by  the  Constitution 
to  Congress,  and  it  is  the  duty  of  courts  to 
guard  vigilantly  against  any  needless  in- 
trusion. Hannibal  &  St.  J.  R.  Co.  v.  Husen, 
95  U.  S.  465,  24:  527 
Cited    in    Hennln^on    r.    Georipla,    163    U.    S. 

313,  41  L.  ed.  172,  16  Sup.  Ct.  Rep.  108G 
— Lake  Shore  ft  M.  S.  R.  Co.  v.  Ohio.  173 
U.  S.  300.  43  L.  ed.  708,  19  Sup.  Ct.  Rep. 
465 — Northern  Securities  Co.  v.  United 
States,  193  U.  S.  336,  48  L.  ed.  700,  24 
Sup.  Ct.  Rep.  436 — Re  Tlburcio  Parrott,  6 
Sawy.  383,  1  Fed.  515 — Railroad  Tax  Case, 
8  Sawy.  308,  13  Fed.  778 — State  v.  Dnck- 
worth,  5  Idaho,  647,  39  L.R.A.  367,  95  Am. 
St.  Rep.  199.  51  Pec.  456. 

97.  Neither  the  unlimited  powers  of  a 
state  to  tax,  nor  any  of  its  large  police 
powers,  can  be  exercised  so  as  to  work  a 
practical  assumption  of  the  powers  con- 
ferred by  the  Constitution  upon  Congress. 
Hannibal  ft  St.  J.  R.  Co.  v.  Husen,  95  U.  S. 
465,  24: 527 
Distinguished  in  Re  HooTer,  30  Fed.  53. 

Cited  In  Boston  Beer  Co.  ▼.  Massachusetts, 
97  U.  S.  34,  24  L.  ed.  992 — Patterson  ▼. 
Kentuclcy.  97  U.  S.  503,  24  L.  ed.  1116— 
Brown  v.  Ilouston,  114  U.  S.  631.  29  L.  ed. 
260,  5  Sup.  Ct.  Rep.  1091 — New  Orleans 
Gaslight  Co.  ▼.  Louisiana  Light  ft  H.  P.  ft 
Mfg.  Co.  115  U.  S.  665i,  29  L.  ed.  521,  6 
Sup.  Ct.  Rep.  252 — Robbtns  ▼.  Taxing  Dis- 
trict, 120  U.  S.  492,  30  L.  ed.  696.  1  Inters. 
Com.  Rop.  46.  7  Sup.  Ct.  Rep.  592 — MuKler 
V.  Kansas,  123  U.  S.  6C3,  31  L.  ed.  211,  8 
Sup.  Ct.  Rep.  273 — Lolsy  ▼.  Hardin.  135  U. 
S.  108,  34  L.  ed.  132.  3  Inters.  Com.  Rep. 
41,  10  Sup.  Ct.  Rep.  681— Lawton  t.  Steels, 
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152  U.  S.  137,  38  L.  ed.  389.  14  Sup.  Ct. 
Rep.  490 — Ixmisvllle  &  N.  R.  Co.  v.  Ken- 
tucky. 161  U.  S.  700,  40  I.,  td.  8r>9,  10 
Sup.  Ct.  Rep.  714 — Pleasy  v.  Ferguson,  163 
V.  S.  550.  41  L.  ed.  260,  16  Sup.  Ct.  Rep. 
1138 — I/Hote  V.  New  Orleans.  177  U.  S. 
596,  44  L.  ed.  903,  20  Sup.  Ct.  Rep.  788— 
Austin  y.  Tennessee.  179  U.  S.  344,  45  L. 
ed.  227,  21  Sup.  Ct.  Rep.  132— Re  Tiburclo 
Parrott,  6  Sawy.  362,  1  Fed.  494— Re  Wong 
Yung  Quy,  6  Sawy.  448,  2  Fed.  630 — New 
York  V.  Compagnle  Generate  Transatlantique, 
20  Blatchf.  305,  10  Fed.  364— United  States 
▼.  Boston  it  A.  R.  Co.  15  Fed.  211— Kaclser 
T.  Illinois  C.  R.  Co.  5  McCrary,  499,  18 
Fed.  153 — Louisville  &  N.  R.  Co.  v.  Rail- 
road Commission.  19  Fed.  705 — Mobile  & 
O.  R.  Co.  V.  Sessions,  28  Fed.  593 — Kohn  v. 
Helcher,  29  Fed.  436 — Georgia  Packing  Co. 
T.  Macon,  22  L.R.A.  778,  4  Inters.  Com. 
Rep.  511,  60  Fed.  780 — Re  Minor,  5  Inters. 
Com.  Rep.  332,  69  Fed.  235 — W.  A.  Vander- 
cook  Co.  V.  Vance,  80  Fed.  788 — Sawrle  v. 
Tennessee,  82  Fed.  617 — Arkansas  v.  Kan- 
sas &  T.  Coal  Co.  96  Fed.  360 — Re  Daven- 
port, 102  Fed.  543 — Pabst  Brewing  Co.  v. 
Crenshaw,  120  Fed.  152 — McDonald  v.  South- 
ern Exp.  Co.  134  Fed.  288 — Ex  parte  Maler. 
103  Cal.  485,  42  Am.  St.  Rep.  129,  37  Pac. 
402 — State  v.  Geer,  61  Conn.  152,  13  L.R.A. 
806.  3  Inters.  Com.  Rep.  734,  22  Atl.  1012 
— Territory  v.  Evans,  2  Idaho,  660.  7  L.R. 
A.  288,  23  Pac.  115 — Magner  v.  People,  97 
III.  337 — Burdick  v.  People,  149  111.  COO. 
24  L.R.A.  155.  41  Am.  St.  Rep.  329.  36 
N.  E.  948 — Fry  v.  State,  63  Ind.  .^03,  30 
Am.  Rep.  238 — Brechblll  v.  Randall.  102 
Ind.  529,  52  Am.  Rep.  695,  1  N.  B.  362— 
IlDckett  V.  State,  105  Ind.  256,  55  Am.  Rep. 
201,  5  N.  E.  178 — Jamleson  v.  Indiana  Na 
tural  Gas  ft  Oil  Co.  128  Ind.  578,  12  L.R.A. 
660,  3  Inters.  Com.  Rep.  621,  28  N.  E.  70 
—Radford  v.  Thomell,  81  Iowa,  714,  45  N. 
\V.  890 — Gatton  v.  Chicago,  R.  I.  ft  P.  R. 
Co.  95  Iowa,  129,  28  L.R.A.  562,  63  N.  W. 
589 — State  ▼.  Schlenker,  112  Iowa,  646,  51 
L.R.A.  349,  84  Am.  St.  Rep.  360,  84  N.  W. 
698— Willfong  v.  Omaha  &  St.  L.  R.  Co.  116 
Iowa,  550.  90  N.  W.  358 — Hardy  ▼.  Atchi- 
son, T.  ft  S.  F.  R.  Co.  32  Kan.  713,  5  Pac. 
6 — State  V.  Wilson,  7  Kan.  App.  435,  53 
Pac.  371— Com.  v.  Hall,  128  Mass.  413,  35 
Am.  Rep.  387 — Higgins  v.  300  Casks  of 
Lime,  130  Mass.  3 — Seawell  v.  Kansas 
City,  Ft.  S.  ft  M.  R.  Co.  119  Mo.  235,  5 
Inters.  Com.  Rep.  270,  24  S.  W.  1002— 
Territory  v.  Guyott,  9  Mont.  51,  22  Pac. 
134 — State  v.  United  States  ft  C.  Exp.  Co. 
60  N.  H.  262 — Adams  Exp.  Co.  v.  Board  of 
Police,  65  How.  Pr.  73 — People  v.  Price,  53 
Hun.  189,  6  N.  Y.  Supp.  833— State  v. 
Southern  R.  Co.  119  N.  C.  820,  56  Am. 
St.  Rep.  689.  25  S.  B.  862 — Com.  v.  Wilson, 
14  Phlla.  393,  37  Phila.  Leg.  Int.  484— 
Philadelphia  ft  S.  Mail  S.  S.  Co.  v.  Cora. 
44  Phlla.  Leg.  Int.  376— Com.  v.  Wilson,  9 
W.  N.  C.  295 — Rothermel  v.  Meyerle,  130 
Pa.  256,  20  Atl.  683 — Austin  v.  State,  101 
Tenn.  569,  50  L.R.A.  480,  48  S.  W.  305— 
Leeper  t.  State,  103  Tenn.  532,  48  L.R.A. 
174,  53  S.  W.  962— Norfolk  &  W.  R.  Co.  v. 
Com.  88  Va.  97,  13  L.R.A.  108  29  Am.  St. 
Rep.  705,  13  8.  E.  340— Norfolk  &  W.  R.  Co. 
V.  Com.  93  Va.  758,  34  L.R.A.  108,  57  Am. 
St.  Rep.  827,  24  S.  E.  837— State  v.  Brown. 
37  Wash.  100,  68  L.R.A.  890,  107  Am.  St. 
Rep.  700,  79  Pac.  635— State  v.  Baltimore 
ft  O.  R.  Co.  24  W.  Va.  795,  49  Am.  Rep.  290. 

98.  The  inherent  power  of  the  states  to 
impose  restraints  and  burdens  upon  per- 
sons and  property  in  conservation  and  pro- 


motion of  public  health,  good  order,  and 
property  is  not  surrendered  to  the  Federal 
government  under  the  Constitution.  Wil- 
kerson  v.  Rahrer  (Re  Rahrer)  140  U.  S. 
545,  11  vSup.  Ct.  Rep.  865,  35:  572 

Cited  in  O'Nell  v.  Vermont,  144  U.  S.  359,  36 
L.  od.  465,  12  Sup.  Ct.  Rep.  693— Plumley 
V.  Massnclui setts,  155  U.  S.  474,  39  L.  ed. 
228,  5  Inters.  Com.  Rep.  602,  15  Sup.  Ct. 
Rep.  154— United  States  v.  E.  C.  Kniffht 
Co.  156  U.  S.  12,  39  L..  ed.  329,  15  Sup.  Ct. 
Rep.  240 — Austin  v.  Tennessee,  179  U.  S. 
374,  45  L.  ed.  238,  21  Sup.  Ct.  Rep.  132 
— Arkansas  v.  Kansas  &  T.  Coal  Co.  183 
U.  S.  189,  46  L.  ed.  147,  22  Sup.  Ct.  Rep. 
47 — United  States  v.  Hopkins,  82  Fed.  540 
— Racine  Iron  Co.  v.  McCommons,  111  Ga. 
546,  51  L.R.A.  139,  36  S.  E.  866— State  v. 
Wheelock,  95  Iowa,  584.  30  L.R.A.  439,  68 
Am.  St.  Rep.  442,  64  N.  W.  620— State  v. 
Schlenker.  112  Iowa,  650,  51  L.R.A.  351, 
84  Am.  St.  Rep.  360,  84  N.  W.  698— Com- 
pagnle L'rancalse  de  Nav.  v.  State  Bd.  of 
Health,  51  La.  Ann.  6G0,  56  L.R.A.  802,  72 
Am.  St.  Rep.  458,  25  So.  591 — Com.  v. 
Huntley,  156  Mass.  242,  15  L.R.A.  843.  30 
N.  K.  1127 — State  v.  Johnson,  86  Minn 
126.  90  N.  W.  1133— Durkee  v.  Moses,  67 
N.  H.  117,  23  Atl.  793— People  v.  Allen,  20 
Misc.  121,  45  N.  Y.  Supp.  74— People  v. 
Hawkins,  157  N.  Y.  21,  42  L.R.A.  499,  68 
Am.  St.  Rep.  736,  51  N.  E.  257 — People 
ex  rel.  Tyroler  v.  Warden,  157  N.  Y.  138, 
43  L.R.A.  273,  68  Am.  St.  Rep.  763,  51  N. 
K.  lOOG— BagfiT  V.  Wilmington,  C.  &  A.  R.  Co. 
109  N.  C.  283,  14  L.R.A.  598,  3  Inters.  Com. 
Rep.  804,  26  Am.  St.  Rep.  569,  14  S.  E.  79 
— Cincinnati  v.  Steinkamp,  54  Ohio  St.  291, 
43  N.  E.  490 — Arnold  v.  Yanders,  50  Ohio 
St.  422,  60  Am.  St.  Rep.  753,  47  N.  E.  50 
— McCullouRh  V.  Brown,  41  S.  C.  239,  23 
L.R.A.  418,  19  S.  E.  458— State  ex  rel. 
George  v.  Aiken,  42  S.  C.  248,  26  L.R.A. 
358,  20  S.  B.  221— State  v.  Harrington.  68 
Vt.  027,  34  L.R.A.  101,  35  Atl.  515— Nor- 
folk &  W.  R.  Co.  v.  Com.  93  Va.  759,  34 
L.R.A.  108,  57  Am.  St.  Rep.  827,  24  S.  E. 
837. 

99.  The  people  of  the  several  states  re- 
served to  themselves  the  power  of  expelling 
from  their  borders  any  persons,  or  class  of 
persons,  whom  they  might  deem  dangerous 
to  their  peace,  or  likely  to  produce  physi- 
cal or  moral  evil.  Holmes  v.  Jennison,  14 
Pet.  540,  10:  579 

Cited  in  Pelrce  v.  New  Hampshire,  6  How. 
625.  12  L.  ed.  311— Smith  v.  Turner,  7  How. 
394,  12  L.  ed.  748— Holden  v.  Joy,  17  Wall. 
243,  21  L.  ed.  534 — Eilenbecker  v.  District 
Court,  134  U.  S.  34,  33  L.  ed.  803,  10  Sup. 
Ct.  Rep.  424— Re  Brown,  3  Nat.  Bankr. 
Reg.  255,  Fed.  Cas.  No.  1,980— The  Chusan, 
2  Story,  466,  Fed.  Cas.  No.  2,717— Re  Stupp, 
11  Blatchf.  154,  Fed.  Cas.  No.  13,562— 
United  States  v.  New  Bedford  Bridge,  1 
Woodb.  &  M.  408,  Fed.  Cas.  No.  15,867 — 
Dorman  v.  State,  34  Ala.  248 — Peopie  ex 
rel.  Atty.  C.en.  v.  Naglee,  1  Cal.  236,  52 
Am.  Dec.  312 — People  v.  Raymond,  34  Cal. 
498-  State  v.  Morgan,  2  S.  D.  51,  48  N. 
W.  314— Webb  v.  Dunn,  18  Fla.  724— Crow 
V.  State.  14  Mo.  306— State  v.  Cutshall.  110 
N.  C.  5.'5G,  16  L.R.A.  135.  15  S.  E.  261— 
Ex  parte  Butler,  7  Luzerne  Le^al  Reg.  211, 
18  Alb.  L.  J.  370  -State  ex  rel.  Curtis  v. 
Brown  &  S.  Mfp.  Co.  18  R.  I.  20,  17  L.R. 
A.  859,  25  Atl.  246 — Ex  parte  Romanes,  1 
Utah,  24. 

1C0.  The    imposition    of    taxes    upon    the 
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manufacture  and  sale  of  oleomargarine  by 
the  act  of  Congress  of  Aug.  2,  1886,  does 
not  preclude  state  legislations  to  prevent 
deception  or  fraud  in  the  sale  of  that  com- 
modity. Plumley  v.  Massachusetts,  155  U. 
S.  461,  15  Sup.  Ct.  Rep.  154,  39:  223 

Cited  Id  Schollenberger  v.  Pennsylvania   (Paul 

V.   Pennsylvania)    171   U.    S.  -fiS,   43   L.    ed. 

69,  18  Sup.  Ct.  Rep.  757. 

101.  The  mode  of  prohibiting,  under  pen- 
alties, the  sale  and  keeping  for  sale  of  in- 
toxicating liquors  without  license,  is  wholly 
within  the  discretion  of  state  legislatures. 
Pervear   v.   Massachusetts,   5   Wall.   475, 

18:608 

Cited  In  Hodge  v.  Muscatine   County,   196  U. 

S.  280,  49  L.  ed.  481,  25  Sup.  Ct.  Rep.  237 

— United  States  v.  Lees,  46  Phlla.  Leg.  Int. 

88. 

102.  The  queston  as  to  what  licenses  shall 
or  shall  not  be  required  of  those  who  en- 
gage in  the  liquor  traffic  is  a  matter  prop- 
erly submitted  to  the  states  for  determina- 
tion. Miller  v.  Ammon,  145  U.  S.  421,  12 
Sup.  Ct.  Rep.  884,  36 :  759 
Cited  m  Warburton  v.  White,   176  U.  S.   496, 

44  L.  ed.  559,  20  Sup.  Ct.  Rep.  404— Ex 
parte  Reaves,  121  Fed.  860 — Webster  v. 
State,  110  Tenn.  505,  75  S.  W.  1020. 

103.  Sale  of  homemade  liquors,  or  liquors 
in  second  hands,  within  a  state,  is  subject 
exclusively  to  state  control.  Pervear  v. 
Massachusetts,  5  Wall.  475,  18:  608 


>  Editorial  note. 

Police  power  of  states. 
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Internal  affairs  of  state. 

Control  of  Water  or  Traffic  within  Sin- 
gle State,  see  Commerce,  II.  d. 

Regulating  Internnl  Commerce,  see 
Commerce,   26-36,   73,  75-80. 

Exclusiveness  of  State  Jurisdiction 
over  Police  Affairs  of  Its  Munici- 
palities, see  Courts,  1373. 

As  to  Municipal  Corporations,  see  Mu- 
nicipal   Corporations.    11. 

See  also  Commerce,  219,  385. 

104.  All  those  powers  which  relate  to 
the  internal  police  are  not  surrendered  or 
restrained  by  the  Constitution  of  the  United 
States,  and  the  authority  of  a  state  over 
these  is  unqualified  and  exclusive.  New 
Yo-U  V.  Miln,  11  Pet.  102,  9:  648 

Ci:  I  in  Holmes  v.  Jennison,  14  Pet.  617,  10 
L.  ed.  620 — Groves  v.  Slaughter,  15  Pet. 
511,  10  L.  ed.  823 — Thurlow  v.  Massachu- 
setts, 5  How.  625,  12  L.  ed.  311 — Mills  v. 
St.  Clair  County,  '8  How.  586,  12  L.  ed. 
1208 — United  States  v.  Cruikshank.  92  U. 
8.  553,  23  L.  ed.  502 — Presser  v.  Illinois, 
116  U.  S.  265,  29  L.  ed.  619,  6  Sup.  Ct. 
Rep.  580 — United  States  v.  Gould,  8  Am. 
L.  Reg.  531,  Fed.  Cas.  No.  15,239— United 
States  V.  New  Bedford  Bridge.  1  Woodb.  & 
M.  428.  Fed.  Cas.  No.  15,867— United  States 
V.  Sanges,  48  Fed.  85 — Smith  v.  Blvens,  56 
Fed.  356 — Dorman  v.  State,  34  Ala.  247 — 
People  ex  rel.  Atty.  Gen.  v.  Naglee,  1  Cal. 
244,  62  Am.  Dec.  312— Re  Archy,  9  Cal. 
166— Hoke  v.  People,  122  111.  516,  13  N. 
E.  823 — Brechbill  v.  Randall,  102  Ind.  529, 
52  Am.  Rep.  695,  1  N.  K.  362— Council 
Bluffs  V.  Kansas  City.  St.  J.  &  C.  B.  R.  Co. 
45   Iowa,    354.    24    Am.   Rep.   773— State   ex 


rel.  Belden  v.  Fagan,  22  La.  Ann.  556 — 
State  V.  Hyman,  98  Md.  614,  64  L.R.A.  641. 
57  Atl.  6 — Norris  v.  Boston,  4  Met.  289— 
Moore  v.  State,  48  Miss.  170,  12  Am.  Rep. 
367 — People  ex  rel.  Wood  v.  Draper,  25 
Barb.  374 — Lindenmuller  v.  People.  33 
Barb.  578 — ^People  v.  Sperry,  50  Barb.  185 
— People  V.  Quant,  12  How.  Pr.  85 — Lin- 
denmuller V.  People,  21  How.  Pr.  175 — Re 
Vogt,  44  How.  Pr.  175 — People  ex  reL  Bar- 
low V.  Curtis,  50  N.  Y.  330,  10  Am.  Rep. 
483 — United  States  v.  Lees,  46  Phila.  Leg. 
Int.  38 — Harbison  v.  KnoxvlUe  Iron  Co.  108 
Tenn.  441,  56  L.R.A.  320,  76  Am.  St.  Rep. 
682,  53  S.  W.  955— Knoxville  v.  Knoxville 
Water  Co.  107  Tenn.  675.  61  L.R.A.  896, 
64  S.  W.  1075 — Frasher  v.  State,  3  Tex. 
App.  274,  30  Am.  Rep.  131 — Ex  parte  Ro- 
manes, 1  Utah,  24 — Baker  v.  BUte,  54  Wis. 
375,  12  N.  W.  12. 

105.  Congress  is  prohibited  by  the  Con- 
stitution from  exerting  municipal  sovereign- 
ty over  the  internal  affairs  of  any  state. 
Pollard  V.  Hagan,  3  How.  212,  11:  565 
Cited  in  Scott  v.   Sandford,  19  How.  508.  15 

L.  ed.  743 — Woodruff  v.  North  Bloomfleld 
Gravel  Min.  Co.  9  Sawy.  492,  18  Fed.  772 
— Wallamet  Iron  Bridge  Co.  v.  Hatch.  9 
Sawy.  652,  19  Fed.  358— Illinois  v.  Ulinoli 
C.  R.  Co.  33  Fed.  753— Noble  v.  Cullom.  44 
Ala.  582. 

106.  Congress  cannot  interfere  with  the 
business  of  citizens  transacted  within  a 
state  except  such  as  is  strictly  incidental 
to  the  exercise  of  powers  clearly  granted. 
License  Tax  Cases,  5  Wall.  462,         18:  497 

Regulation  of  corporations. 

Governmental  Regulation  of  Carriers, 
see  Carriers,  III. 

Matters  Affecting  Commerce,  see  Com- 
merce. 

Regulating  Water  Rates,  see  Waters, 
III.  b. 

107.  The  enforcement  of  the  provisions  of 
the  anti-trust  act  of  July  2,  1890  (26  Stat, 
at  L.  209,  chap.  647,  U.  S.  Corap.  SUt.  1901, 
p.  3200),  by  a  Federal  court  decree  enjoin- 
ing a  corporation  organized  in  pursuance  of 
a  combination  of  stockholders  m  two  com- 
peting interstate  railway  companies  for  the 
purpose  of  acquiring  a  controlling  interest 
in  the  capital  stock  of  such  companies  from 
exercising  the  power  acquired  by  such  cor- 
poration by  virtue  of  its  acquisition  of 
such  stock,  does  not  amount  to  an  invasion 
by  the  Federal  government  of  the  reserved 
rights  of  the  states  creating  the  several  cor- 
porations. Northern  Securities  Co.  v.  Unit- 
ed States,  193  U.  S.  197,  24  Sup.  Ct.  Rep. 
436,  48: 679 

e.  Taxation, 

As  to  Federal  Corporations,  see  infra,  141. 

Taxation  by  United  States  Generally,  see 
Internal  Revenue. 

Federal    Taxation    of    State    Agencies,   see 
Internal  Revenue,  III.  a. 

Federal  License  Tax  on  Legacies  and  Suc- 
cessions, see  Internal  Revenue,  III.  h. 

Effect  of  Congressional  Recognition  of  State 
Power  on  Federal  Occupation  Tax, 
Internal  Revenue,  133. 
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Taxation  by  States  Generally,  see  Taxes. 
Power  of   State   to   Tax   Federal   Agencies, 

Instrumentalities     and     Property,     see 

Taxes,  I.  b,  2;  I.  c,  2. 
State  Taxation  as  Affecting  Commerce,  see 

Commerce,  III.  d;  V. 

106.  The  general  government  and  the 
states  are  sovereign  in  their  respective 
spheres,  and  neither  can  tax  the  means  or 
instrumentalities  employed  by  the  other  in 
the  exercise  of  its  constitutional  powers. 
Buffington  v.  Day  (The  Collector  v.  Day)  11 
Wall.  113,  20:  122 

OiteA  In  Boyd  r.  Nebraska.  143  U.  B.  182.  36 
L.  ed.  117,  12  Sup.  Ct.  Bep.  876 — Manhat- 
tan Co.  V.  Blake.  148  U.  S.  426.  37  L.  ed. 
S09.  13  Sup.  Ct.  Rep.  640 — Baltimore  ft  O. 
R.  Co.  V.  Bausrb,  140  U.  B.  401,  37  L.  ed. 
786.  13  Sup.  Ct.  Rep.  914 — Pollock  v.  Far- 
mers' Loan  ft  T.  Co.  157  U.  S.  584,  39  L. 
ed-  820,  15  Sup.  Ct.  Rep.  673 — Pollock  r. 
Farmers*  Tx>an  ft  T.  Co.  158  U.  S.  666,  39 
L.  ed.  1135.  15  Sup.  Ct.  Rep.  912 — Knowl- 
ton  r.  Moore.  178  U.  S.  59.  44  L.  ed.  977. 
20  Sup.  Ct.  Rep.  747 — Plummer  v.  Coler, 
178  U.  B.  118.  44  L.  ed.  1001,  20  Sup.  Ct. 
Rep.  829 — Taylor  v.  Beckham.  178  U.  S. 
595,  44  L.  ed.  1207.  20  Sup.  Ct.  Rep.  1009 
— ^Ambroslnl  v.  United  States.  187  U.  S.  7, 
47  L.  ed.  52.  23  Sup.  Ct.  Rep.  1— Snyder 
V.  Bettman.  190  U.  S.  256,  47  L.  ed.  1038, 
23  Sup.  Ct.  Rep.  803 — South  Carolina  v. 
United  States.  39  Ct.  CI.  287 — Freedman  v. 
Siffcl.  10  Blatchf.  328,  Fed.  Cas.  No.  6.080 
— Sweatt  ▼.  Boston,  H.  ft  B.  R.  Co.  3  Cliff. 
352.  5  Nat.  Bankr.  Reg.  249,  Fed.  Cas.  No. 
13,684— United  States  v.  Ritchie.  6  Am.  L. 
Rev.  575.  Fed.  Cas.  No.  16,168— North  Caro- 
lina r.  Vanderford.  35  Fed.  286 — Wood  v. 
Drake.  70  Fed.  883 — Burrough  v.  Abel.  100 
Fed.  70 — Warwick  v.  Bettman,  102  Fed. 
129 — Murphy  t.  Wilmington,  6  Honat.  (Del.) 
138.  22  Am.  St.  Rep.  345 — Ruthstrat  y. 
People.  185  III.  145.  49  L.R.A.  185.  76  Am. 
St.  Rep.  30,  57  N.  K.  41— State  ▼.  Gibson, 
36  Ind.  398,  10  Am.  Rep.  42 — Cory  ▼.  Car- 
ter. 48  Ind.  360,  17  Am.  Rep.  738 — Camden 
V.  Camden,  77  Me.  536,  1  Atl.  689— Purnell 
T.  Page,  133  N.  C.  126,  45  S.  B.  534— 
Knowlton  t.  Moore.  9  Pa.  Dlst.  R.  310 — 
McCullough  V.  Brown.  41  S.  C.  260.  23  L. 
R.A.  422,  19  S.  E.  458 — Frasher  t.  State, 
3  Tex.  App.  273,  30  Am.  Rep.  131 — Auditor 
V.  Andrews,  28  Gratt.  128 — Com.  ▼.  Andrews, 
1  Va.  Dec.  199 — Dawson  ▼.  McCarty,  21 
Wash.  316.  75  Am.  St.  Rep.  841,  57  Pac. 
816. 

109.  The  power  of  states  to  tax  for  their 
support  is  not  interfered  with  by  the  con- 
stitutional provisions  authorizing  Congress 
to  lay  and  collect  taxes  for  specific  pur- 
poses;  and  the  two  sovereignties  according- 
ly exercise  distinct  powers  as  to  their  re- 
spective taxes.  Per  Marshall,  Ch.  J.  Gib- 
bons Y.  Ogden,  9  Wheat.  1,  6:23 
DUtinguiBhed  in  Morgan  t.   Parham,  16  Wall. 

475.  21  L.  ed.  304. 

Cited  In  Passenger  Cases,  7  How.  396,  12  L. 
ed.  749— Ward  v.  Maryland,  12  Wall.  428, 
20  L.  ed.  452 — Wheeling,  P.  &  C.  Transp. 
Co.  V.  Wheeling,  99  U.  S.  282.  25  L.  ed.  415 
— Brown  t.  Houston.  1I4  U.  S.  631.  29 
L.  ed.  260.  5  Sup.  Ct.  Rep.  1091 — Day  v. 
Bufflnton,  3  Cliff.  380.  Fed.  Cns.  No.  3,675 
—Preston  r.  Plnley,  72  Fed.  859— St.  Clair 
Coanty  v.  Interstate  Car-Transfer  Co.  109 
Fed.  743 — People  ex  rel.  Atty.  Gen.  y.  Nag- 


lee,  1  Cal.  236,  62  Am.  Dec.  312 — People  v. 
Raymond.  34  Cal.  40S — State  ex  rel.  Lakey 
v.  Garton,  32  Ind.  7,  2  Am.  Rep.  315 — Har- 
dy T.  Atchison.  T.  &  S.  F.  R.  Co.  32  Kan. 
714,  5  Pac.  6— Stetson  v.  Bangor,  66  Me. 
286 — Fifleld  y.  Close.  15  Mich.  508— Wal- 
cott  y.  People,  17  Mich.  93 — Crow  y.  State, 
14  Mo.  305 — People  ex  rel.  Haneman  y.  Tax 
Comrs.  10  Hun,  261 — Raguet  y.  Wade,  4 
Ohio,  110 — Perry  y.  Torrence,  8  Ohio,  524, 
82  Am.  Dec.  725. 

110.  The  tax  system  of  the  United  States 
is  not  subject  to  the  recording  laws  of  the 
states.  United  States  v.  Snyder,  149  U.  S. 
210,  13  Sup.  a.  Rep.  846,  37:  705 

111-12.  The  states  cannot  by  legislation  in- 
terfere with  the  assessment  of  Federal 
taxes,  or  set  up  a  limitation  of  time  within 
which  they  must  be  collected.  United 
States  V.  Snyder,  149  U.  S.  210,  13  Sup. 
Ct.  Rep.  846,  37:  705 

113-16.  There  is  a  concurrent  power  of 
taxation  in  the  states  and  the  United 
States,  except  as  both  are  restrained  by  the 
Constitution  of  the  United  States  by  ex- 
press prohibition,  and  the  states  by  such 
as  are  necessarily  implied  when  the  exercise 
of  the  right  by  a  state  conflicts  with  the 
perfect  execution  of'  another  sovereign 
power  delegated  to  the  United  States. 
Dobbins   v.   £rie   County,   16   Pet.   435, 

10:  1022 
Cited   In    Re    Brlnkman,    7    Nat.    Bankr.    Reg. 

426,   Fed.   Cas.  No.   1,884 — United   States  y. 

New   Bedford   Bridge,   1    Woodb.  &  M.   503, 

Fed.    Cas.   No.    15,867 — Norrls   y.    Doniphan, 

4  Met.   (Ky.)  431. 

/.  SttUus  of  Inhabitants;  Slaves, 

State  Laws  and  Decisions  as  Controlling 
Federal  Courts,  see  Courts,  1871-1873. 

Relations  with  Indians  or  Tribes  within 
State,  see  Indians,  37,  38. 

Status  of  inhabitants. 

See  also  supra,  99. 

117.  States  are  authorized  to  determine 
the  status  of  persona  within  their  juris- 
diction.    Moore  y.  Illinois,  14  How.  13, 

14:  306 
Cited   in    Lemmon   y.   People,   20  N.  Y.   603 — 
Lonas  y.  State,  3  Helsk.  310. 

118.  A  state  has  the  same  unlimited  ju- 
risdiction oyer  all  persons  and  things  within 
its  territorial  limits  as  any  foreign  natron, 
when  that  jurisdiction  is  not  surrendered  or 
restrained  by  the  United  States  Constitu- 
tion.    New  York  v.  Miln,  11  Pet.  102, 

9:  648 
Cited  in  Re  Sheazle.  1  Woodb.  ft  M.  08,  Fed. 
Cas.  No.  12,734 — Unltod  States  y.  New  Bed- 
ford Bridge,  1  Woodb.  ft  M.  410,  Fed.  Cas. 
No.  35.867— Kcnyon  v.  Knipe,  46  Fod.  313 
— Noble  y.  CuUom,  44  Ala.  583 — People  ex 
rel.  Atty.  Gen.  y.  Naglee,  1  Cnl.  230.  52 
Am.  Dpc.  312 — Chancely  v.  Bailey,  37  Gn. 
539,  95  Am.  Dec.  350 — Beel>e  v.  State.  0 
Ind.  509,  63  Am.  Dec.  .191 — Cory  y.  Carter, 
48  Ind.  346,  17  Am.  Rep.  738 — Donnell  y. 
State,  48  Miss.  078,  12  Am.  Rep.  375 — Ex 
parte  Robinson.  12  Nev.  270,  28  Am.  Rep. 
794— CuIIom's  p:8tate,  5  Misc.  175,  25  N.  Y. 
Supp.    699 — Lemmon    y.    People,    20    N.    Y. 
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603 — Lonas  v.  State,  3  Helsk.  310 — Bz  parte 
Holmes,  12  Vt.  645. 

Slaves. 

Return  of  Fugitives,  see  infra,  121-128. 

119.  The  power  over  slavery  belongs  to 
the  states  respectively;  and  each  state  has 
the  power  to  decide  for  itself  whether  or 
not  it  will  allow  slaves  to  be  brought  within 
its  limits,  from  another  state,  for  any  pur- 
pose whatsoever.  Groves  v.  Slaughter,  15 
Pet.  449,  10:  800 
DUtinguished  In  Passenger  Cases,  7  How.  427, 

12  L.  ed.  762— State  v.  Cutshall,  110  N.  C. 
549,  16  L.R.A.  133,  15  S.  E.  261. 

Cited  In  Rowan  v.  Runnels,  5  How.  139,  12 
L.  ed.  87 — Passenger  Cases,  7  How.  400, 
12  L.  ed.  754 — Passenger  Cases,  7  How. 
466,  12  L.  ed.  779 — Passenger  Cases,  7  How. 
540,  12  L.  ed.  810— Scott  v.  Sandford,  19 
How.  508.  15  L.  ed.  743— Miller  v. 
McQuerry,  5  McLean,  472,  Fed.  Cas.  No. 
9,583 — ^Talcott  v.  Pine  Grove  Twp.  1  Fllpp. 
126,  Fed,  Cas.  No.  13,735— Wiley  v.  Par- 
mer, 14  Ala.  633 — McElvain  v.  Mndd,  44 
Ala.  66,  4  Am.  Rep.  106 — People  ex  rel. 
Atty.  Oen.  v.  Naglee,  1  Cal.  236,  52  Am.  Dec. 
312— Williams  v.  Fears,  110  Ga.  591,  50 
L.R.A.  689,  35  S.  B.  699 — Lemmon  v.  People, 

20  N.  Y.  621 — Anderson  v.  Polndexter,  6 
Ohio  St  645— Willis  V.  JoUiffe,  11  Rich.  Bq. 
486 — Shelton  v.  Marshall,  16  Tex.  352 — State 
V.  Cutshall,  110  N.  C.  549,  16  L.R.A.  133, 
15  S.  B.  261. 

120.  Slavery,  or  any  right  of  property  in 
man,  is  a  political  question  settled  by  each 
state  for  itself;  and  the  Federal  power  over 
it  is  limited  and  regulated  by  the  people  of 
the  states,  in  the  Constitution  itself,  as  one 
of  its  sacred  compromises  which  this  court 
possesses  no  authority,  as  a  judicial  body, 
to  modify  or  overrule.  Jones  v.  Van  Zandt, 
5  How.  215,  12:  122 

Return  of  fugitives. 

121.  The  clauses  in  the  Constitution  in 
regard  to  fugitives  from  labor  and  from  jus- 
tice give  Congress  a  power  over  state  offi- 
cers on  these  subjects  which  is  an  exception 
to  the  general  rule.  Per  M'Lean,  J.  Prigrg 
V.  Pennsylvania,  16  Pet.  539,  10:  1060 
Cited  In  Com.  v.  Clellans,  4  Clark  (Pa.)  98. 

122.  State  magistrates  may  exercise  the 
authority  to  return  fugitive  slaves,  con- 
ferred by  the  act  of  Congress  of  February 
12,  1793,  unless  prohibited  by.  state  legisla- 
tion.   Prigg  V.  Pennsylvania,  16  Pet.  539, 

10:  1060 
Cited  In  Robertson  v.  Baldwin,  165  U.  S. 
280,  41  L.  ed.  717.  17  Sup.  Ct.  Rep.  326— 
Dallemagne  v.  Molsan,  197  U.  S.  174,  49 
L.  ed.  711,  25  Sup.  Ct.  Rep.  422— Re  Rey- 
nolds, Fed.  Cas.  No.  11,721 — Ex  parte  Rob- 
iDSon,  1  Bond,  47,  Fed.  Cas.  No.  11,934 — 
Re  Titus.  8  Ben.  416,  Fed.  Cas.  No.  14.002 
— United  States  v.  Scott,  Fed.  Cas.  No.  16,- 
240b — Charge  to  Grand  Jury,  1  Blatchf. 
635,  Fed.  Cas.  No.  18,261— Re  Robb,  9 
Sawy.  576,  19  Fed.  31 — Ex  parte  Gist,  20 
Ala.  163— Ex  parte  Hill,  38  Ala.  487— Mis- 
souri River  Teles.  Co.  v.  First  Nat  Bank. 
74  111.  221 — State  ex  rel.  Cornwall  v.  Allen, 

21  Ind.  520,  83  Am.  Dec.  867 — Morgan  v. 
Dudley,  18  B.  Mon.  721,  68  Am.  Dec.  735 
— Re  Gilroy,  88  Me.  201,  51  Am.  St.  Rep. 
892,    33    Atl.    979 — Lockburst    v.    West,    7 


Met.  239— Beavins's  Petition,  33  N.  H.  MS 
— Re  Ramsden,  13  How.  Pr.  436 — Ex  parte 
Langfston,  9  Ohio  St.  264 — Government  Nat. 
Bank  v.   Lucas,   1   Legal   Chronicle,   322. 

123.  The  states,  in  virtue  of  their  general 
police  power,  possess  full  jurisdiction  to  ar- 
rest and  restrain  run-away  slaves  and  re- 
move them  from  their  borders  and  other- 
wise to  secure  themselves  against  depreda- 
tions and  evil  example;  but  such  regula- 
tions cannot  interfere  with  or  obstruct  tilt 
just  rights  of  the  owner  to  claim  hU  slave, 
derived  from  the  Federal  Constitution,  or 
the  remedies  prescribed  by  Congreas  to  aid 
and  enforce  such  rights.  Prigg  ▼.  Penn- 
sylvania, 16  Pet.  589,  10:  1060 
Cited   In    Com.    v.    Tracy,    6    Met.    647 — ^Allen 

V.  Reed,  10  Okla.  157,  68  Pac.  867 — Weaver 
V.  Fegely,  29  Pa.  30,  70  Am.  Dec.  151 — 
State  V.  Norman,  16  Utah,  466,  52  Pac.  986. 

124.  A  state  statute  which  purports  to 
punish  as  a  public  offense  against  that 
state  the  seizure  and  removal  of  a  fugitive 
slave  by  his  master  violates  the  provision  of 
the  Federal  Constitution  that  "no  person 
held  to  service  or  labor  in  one  state,  under 
the  laws  thereof,  escaping  into  another, 
shall,  in  consequence  of  any  law  or  regula- 
tion therein,  be  discharged  from  such  serv- 
ice or  labor,  but  shall  be  delivered  up  on 
claim  of  the  party  to  whom  such  service  or 
labor  may  be  due."  Prigg  v.  Pennsylvania, 
16  Pet.  539,  10:  1060 

125.  Power  to  legislate  for  the  return  of 
fugitive  slaves  to  their  owners  is  exclusively 
with  Congress.  Prigg  v.  Pennsylvania,  16 
Pet.  539,  10:  1060 
Cited  In  Mliler  v.   McQuerry,  5  McLean,   474. 

Fed.  Cas.  No.  9,583 — ^Re  Titus,  8  Ben.  414, 
Fed.  Cas.  No.  14.062 — United  States  ex  rel. 
Bull  V.  McClay,  4  Cent.  L.  J.  257,  Fed.  Cas. 
No.  15,660 — Re  Perkins,  2  Cai.  430 — Graves 
V.  State,  1  Ind.  370 — Degaut  v.  Michael,  2 
Ind.  307 — Donnell  v.  State,  3  Ind.  481 — 
Freeman  v.  Robinson,  7  Ind.  323 — Re  Booth, 
3  Wis.  62. 

126.  A  state  statute  maldng  it  a  criminal 
offense  to  harbor  and  secrete  a  negro  slave 
is  valid  where  it  does  not  directly  or  in- 
directly delay,  impede,  or  frustrate  the  mas- 
ter in  the  exercise  of  his  right  under  the 
Federal  Constitution  to  reclaim  him,  or  in 
the  pursuit  of  his  remedy  given  by  the  act 
of  Congress  of  February  12,  1793.  Moore 
v.  Illinois,  14  How.  13,  14:  a06 
Cited  In  Landry  v.  Klopman,  13  La.  Ann.  347 

— Ex  parte  Bnshnell,  9  Ohio  St.  186 — ^Wea- 
ver V.  Fegely,  29  Pa.  30,  70  Am.  Dec  151 
— Re  Booth,  8  Wis.  62. 

127.  Laws  punishing  as  a  state  crime  the 
harboring  of  fugitive  slaves  are  in  aid  of  Fed- 
eral laws  and  are  valid.  Moore  ▼.  Illinois, 
14  How.  13,  14:  306 
Cited  in  Robertson  v.  Baldwin,  165  U.  8.  280. 

41  L.  ed.  717,  17  Sup.  Ct.  Rep.  326 — Kx 
parte  Gist,  26  Ala.  163 — Coffman  v.  Keight- 
ley,  24  Ind.  513 — Robinson  v.  Flanders,  29 
Ind.  14. 

128-130.  A  state  statute  making  it  a 
criminal  offense  to  harbor  or  secrete  a  negro 
slave  is  not  invalid  because  an  offender  un- 
der it  may  be  liable  to  punishment  undsr 
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tike  fngitire  slave  law  of  Febnianr  12,  1783, 
for  the  Bame  acts.  Moore  v.  Illinois,  14 
How.  13,  14:  306 

Cited  In  Ex  parte  Lange,  18  Wall.  172,  21  L. 
ed.  877 — Coleman  v.  Tennessee,  97  U.  S. 
537,  24  L,  ed.  1129 — Tennessee  v.  Davis,  100 
U.  S.  277,  26  L.  ed.  655— Ex  parte  Slebold, 
100  U.  S.  890,  25  L.  ed.  724 — Cross  v.  North 
Carolina,  132  U.  S.  139,  33  L.  ed.  290,  10 
Sap.  Ct.  Rep.  47 — Re  Loney  (Thomas  v. 
Loney)  134  U.  S.  375,  33  L.  ed.  951,  10  Sup. 
Ct.  Rep.  584 — Brown  v.  United  States,  14 
Am.  L.  Reg,  N.  S.  572,  Fed.  Cas.  No.  1,862 
— United  States  v.  Cashiel,  1  Hughes,  558, 
Fed.  Cas.  No.  14,744 — United  States  v. 
Crulkshank,  1  Woods,  324,  Fed.  Cas.  No. 
14,897 — United  States  v.  Given,  Fed.  Cas. 
No.  15,211— United  States  v.  Wells,  11  Am. 
L.  Reg.  N.  S.  427,  Fed.  Cas.  No.  16,665 — 
Ex  parte  Houghton,  7  Fed.  659 — Brown  v. 
Evans,  8  Sawy.  493,  17  Fed.  915 — ^United 
States  V.  Bamhart,  10  Sawy.  498,  22  Fed. 
290 — ^United  States  v.  Morris,  125  Fed.  324 
— SUte  V.  Klrkpatrick,  32  Ark.  121— Van 
Buren  v.  Wells,  53  Ark.  374,  22  Am.  St. 
Rep.  214,  14  S.  W.  38 — People  v.  Kelly,  38 
Cal.  150,  99  Am.  Dec.  360 — People  v.  Mc- 
Donald, 80  Cal.  290,  13  Am.  St.  Rep.  159, 
22  Pac.  190 — Hughes  v.  People,  8  Colo.  537, 
9  Pac.  50 — Rodney  v.  Illinois  C.  R.  Co.  19 
111.  45 — Gardner  v.  People,  20  111.  434— 
Wragg  V.  Penn  Twp.  94  111.  18,  34  Am.  Rep. 
199 — Hoke  v.  People,  122  111.  517.  13  N.  U. 
823 — Ambrose  v.  State,  6  Ind.  352 — State 
▼.  Moore,  6  Ind.  437 — Dashing  v.  State,  78 
Ind.  358 — State  v.  Charles,  16  Minn.  478, 
Gil.  426 — SUte  v.  Bardwell,  72  Miss.  541, 
18  So.  377 — Re  Truman,  44  Mo.  183 — State 
V.  Wblttemore,  50  N.  H.  247,  9  Am.  Rep. 
196 — Howe  V.  Plain  field,  37  N.  J.  L.  150— 
People  V.  Welch,  74  Hun,  480,  26  N.  T. 
Snpp.  694 — People  v.  Welch,  141  N.  T.  276, 
24  L.R.A.  121,  38  Am.  St.  Rep.  793,  36  N. 
B.  828 — State  v.  Brown,  2  Or.  224 — State 
V.  Sly,  4  Or.  279 — Ex  parte  Young,  36  Or. 
250,  48  L.R.A.  154,  78  Am.  St.  Rep.  772, 
59  Pac.  707 — State  v.  Rankin,  4  Coldw.  154 
— State  V.  Norman,  16  Utah,  465,  52  Pac. 
986— Jett  V.  Com.  18  Gratt.  954— Smith  v. 
United  States,  1  Wash.  Terr.  270 — Mounds- 
Tille  V-  Fountain,  27  W.  Va.  197 — Judy  v. 
Lashley,  50  W.  Va.  631,  57  L.R.A.  415,  41 
S.  E.  197— Ogden  v.  Madison,  111  Wis. 
427,  55  L.R.A.  511,  87  N.  W.  568— Re  Mur- 
phy, 5  Wyo.  305,  40  Pac.  398. 

g.  Bankruptcy  and  Insolvency  Laws. 

Disability  to  Grant  Discharge,  Good  as 
against  Nonparticipating  Nonresidenti 
see  Insolvency,  60-65. 

131.  The  power  of  Congress  to  establish 
uniform  laws  on  the  subject  of  bankruptcy 
throughout  the  United  States  does  not  ex- 
clude the  right  of  the  states  to  legislate  on 
the  same  subject,  except  when  the  power 
is  actually  exercised  by  Ck>ngres8  and  the 
state  laws  conflict  with  those  of  Congress, 
provided  that  the  state  laws  do  not  impair 
the  obligation  of  contracts  within  the  mean- 
ing of  the  Constitution.  Ogden  v.  Saunders, 
12  Wheat.   213,  6:  606 

CiUd  in  Boyle  v.  Zacharie,  6  Pet.  348,  8  L. 
ed.  423 — Boyle  v.  Zacharie,  6  Pet  643,  8 
L.  ed.  530 — Beers  v.  Haoghton,  9  Pet.  350, 
9  L.  ed.  157 — Peirce  v.  New  Hampshire,  5 
How.  607,  12  L.  ed.  808 — Butler  v.  Gore- 
ley,  146  T7.   S.  313,  30  L.  ed.  980,   13  Sup. 


Ct.  Rep.  84 — Beers  v.  Haughton,  1  McLean, 
229,  Fed.  Cas.  No.  1,230 — Darst  v.  Duncan, 
Fed.  Cas.  No.  3,581 — Ex  parte  Eames,  2 
Story,  325,  Fed.  Cas.  No.  4,237 — Globe  Ins. 
Co.  V.  Cleveland  Ins.  Co.  14  Nat.  Bankr. 
Reg.  817,  Fed.  Cas.  No.  5,486 — Ex  parte 
Hull,  1  N.  Y.  Legal  Olis.  6,  Fed.  Cas.  No. 
6,856 — Re  Independent  Ins.  Co.  Holmes,  104, 
Fed.  Cas.  No.  7,017 — Thornhlll  v.  Bank  of 
Louisiana,  1  Woods,  8,  Fed.  Cas.  No.  13,902 
— ^Torrens  v.  Hammond,  4  Hughes,  599,  10 
Fed.  902 — Mather  v.  Nesbit,  4  McCrary,  506, 
13  Fed.  873 — Davis  v.  Bohle,  34  C.  C.  A. 
373,  92  Fed.  326 — Re  Elmlra  Steel  Co.  109 
Fed.  475 — Martin  v.  Berry,  37  Cal.  210— 
Elton  V.  O'Connor,  6  N.  D.  6,  33  L.R.A.  526, 
68  N.  W.  84 — Flint  River  S.  B.  Co.  v.  Pos- 
ter, 5  Ga.  205,  48  Am.  Dec.  248 — Maxey  v. 
Loyal,  38  Ga.  534 — Costello  v.  Harbaugh, 
83  111.  App.  33 — ^Harbaugh  v.  Costello,  184 
111.  113,  75  Am.  St.  Rep.  147,  56  N.  E.  363 
— ^Pugh  V.  Bnssel,  2  Blackf.  396 — Ebersole 
V.  Adams,  10  Bush,  85— >LlttIefleld  v.  Gay, 
96  Me.  424,  52  Atl.  925 — Van  Nostrand  v. 
Carr,  30  Md.  131 — Plnckney  v.  Lanahan, 
02  Md.  450 — Old  Town  Bank  v.  McConnick, 
96  Md.  351,  60  L.R.A.  678,  94  Am.  St.  Rep. 
577,  53  Atl.  934 — Griswold  v.  Pratt,  9  Met. 
17 — Gorely  v.  Butler,  147  Mass.  12,  16  N. 
B.  734 — Parmenter  Mfg..  Co.  v.  Hamilton, 
172  Mass.  179,  70  Am.  St.  Rep.  258,  51  N. 

B.  529 — ^Wendell  v.  Lebon,  30  Minn.  288, 
15  N.  W.  109 — Stevens  v.  Brown,  49  Miss. 
599 — Chamberlain  v.  Perkins,  51  N.  H.  340 
— Simpson  V.  City  Sav.  Bank,  56  N.  H.  470, 
22  Am.  Rep.  491 — Augsbury  v.  Grossman, 
10  Hun,  394 — Donnelly  v.  Corbett,  7  N.  Y. 
503 — Boardman  v.  Lake  Shore  &  M.  S.  R. 
Co.  84  N.  Y.  186 — Wood  v.  Funk,  7  Ohio, 
pt.  1,  p.  197 — Maris  v.  Duron,  1  Brewst. 
(Pa.)  429— Com.  v.  O'Hara,  6  Phila.  404, 
24  Phila.  Leg.  Int.  284 — Maris  v.  Duron, 
6  Phila.  328,  24  Phila.  Leg.  Int.  333— Dun- 
can  V.  Klinefelter,  5  Watts,  148,  80  Am. 
Dec.  295 — Merrill  v.  Bowler,  20  R.  I.  231, 
38  Atl.  114— Gilman  v.  Morse,  12  Vt.  557 
— Peerce  v.  Kitzmlller,  19  W.  Va.  573 — 
Schranck  v.  Second  Ward  Sav.  Bank,  97 
Wis.  268,  39  L.R.A.  576,  73  N.  W.  31— 
Binder  v.  McDonald,  106  Wis.  336,  82  N. 
W.  156. 

132.  A  state  has  authority  to  pass  insol- 
vency laws,  provided  they  do  not  impair 
the  obligation  of  contracts  or  conflict  with 
any  existing  laws  of  Congress.  Sturges  v. 
Crowninshield,  4  Wheat.   122,  4:  529 

Cited  in  Ogden  v.  Saunders.  12  Wheat.  263, 
6  L.  ed.  623— Mason  v.  Halle,  12  Wheat.  381, 
6  L.  ed.  664 — Cook  v.  MofTat,  5  How.  308, 
12  L.  ed.  165 — Cole  v.  Cunningham,  133  U.  S. 
114,  33  L.  ed.  542,  10  Sup.  Ct.  Rep.  269 — 
Brown  v.  Smart,  145  U.  S.  457,  36  I^  ed. 
775,  12  Sup.  Ct.  Rep.  958 — Butler  v.  Gore- 
ley,  146  U.  S.  313,  36  L.  ed.  986,  13  Sup. 
Ct.  Rep.  84 — Babcock  v.  Weston,  Fed.  Cas. 
No.    703 — Channing  v.   Reiley,   4   Cranch,   C. 

C.  529,  Fed.  Cas.  No.  2,596 — Globe  Ins.  Co. 
V.  Cleveland  Ins.  Co.  14  Nat.  Bankr.  Reg.  317, 
Fed.  Cas.  No.  5,486 — Hale  v.  Baldwin,  1 
Cllflf.  514,  Fed.  Cas.  No.  5,913 — Ex  parte 
Hull,  1  N.  Y.  Legal  Obs.  2,  Fed.  Cas.  No. 
6,856 — ^Towne  v.  Smith,  1  Woodb.  &  M.  126, 
Fed.  Cas.  No.  14,115— Woodhull  v.  Wagner, 
Baldw.  297,  Fed.  Cas.  No.  17,975 — Wilson  v. 
Matthews,  32  Ala.  342 — Martin  v.  Berry,  37 
Cal.  209,  2  Nat.  Bankr.  Reg.  630 — Hundley 
V.  Chanev,  65  Cal.  363,  4  Pac.  238 — Rosen- 
heim V.  Morrow,  37  Fla.  188.  20  So.  243 — 
Pugh  T.  Bnsjjel,  2  Blackf.  398 — Judd  v.  Por- 
ter, 7  Me.  340--Very  v.  McHenry,  29  Me.  215 
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— Pinckney  ▼.  Lanahan,  62  Md.  450 — ^Brown 
v.  Smart,  69  Md.  327,  14  Atl.  468— Marsli 
V.  Ptitnain,  8  Gray,  635 — Atipsbury  v.  Crons 
man,  10  Hun,  394 — Maas  v.  O'Brien.  14  Hun, 
98 — Hicks  V.  HotchklBS,  7  Johns.  Ch.  301,  11 
Am.  Dec.  472 — Mather  y.  Bush,  16  Johns. 
247,  8  Am.  Dec.  313 — Re  Wendell,  19  Johns. 
153 — Donnelly  v.  Corbett,  7  N.  Y.  503— Soule 
V.  Chase,  30  N.  Y.  343 — Re  Rhodes,  17  Lane. 
L.  Rev.  72— Merrill  v.  Bowler,  20  R.  I.  231, 
38  Atl.  114 — Barry  y.  Iseman,  14  Rich.  L. 
136,  91  Am.  Dec.  262. 

133.  The  power  of  Congress  to  establish 
uniform  laws  on  the  subject  of  bankruptcy 
throughout  the  United  States  does  not  ex- 
clude the  right  of  the  states  to  legislate  on 
the  same  subject,  except  when  the  power  is 
actually  exercised  by  Congress  and  the  state 
laws  conflict  with  those  of  Congress.  Boyle 
V.  Zacharie,  6  Pet.  348,  8:  423 
Cited   in    Ebersole   y.    Adams,    10    Bush.    85 — 

Weaver  y.  Fegely,  29  Pa.  29,  70  Am.  Dec. 
151. 

134.  Since  the  adoption  of  the  Constitution 
of  the  United  States,  a  state  has  authority 
to  pass  a  bankrupt  law,  providing  such  law 
does  not  impair  the  obligation  of  contracts 
within  the  meaning  of  the  Constitution,  and 
provided  there  be  no  act  of  Congress  in 
force  to  establish  a  uniform  system  of  bank- 
ruptcy conflicting  with  such  law.  Sturges  v. 
Crowninshield,  4  Wheat.  122,  4:  529 
Ogden  V.  Saunders,  12  Wheat.  213,        6:  606 

135.  The  right  of  the  states  to  pass  bank- 
ruptcy laws,  in  the  absence  of  conflicting 
congressional  legislation  on  the  subject,  rec- 
ognized. Cole  V.  Cunningham,  133  U.  S. 
107,  10  Sup.  Ct.  Rep.  269,  33:  538 
Cited  in  Binder  y.  McDonald,  100  Wis.  330,  82 

N.  W.  156. 

136.  The  states  have  power  to  enact  in- 
solvency laws  when  that  power  is  not  ac- 
tually exercised  by  Congress,  and  the  state 
laws  do  not  conflict  with  those  of  Congress. 
Ogden  v.  Saunders,  12  Wheat.  213,  6:  606 
Cited   in   Cherokee   Nation    y.    Georgia,    ti   Pet. 

47,  8  L.  ed.  41 — Day  v.  Bufflnton.  3  Cliff.  386. 
Fed.  Cas.  No.  3,675— Hockett  v.  State,  106 
Ind.  269,  65  Am.  Rep.  201,  5  N.  E.  178— 
Simmons  y.  Miller,  40  Miss.  25 — Lynch  v. 
Clarke,  1  Sandf.  Ch.  644— People  ex  rel.  Bar- 
low y.  Curtis,  60  N.  Y.  328,  10  Am.  Rep. 
483 — Phelps  v.  Racey,  60  N.  Y.  15,  19  Am. 
Rep.  140 — Weaver  y.  Fegely,  29  Pa.  29,  70 
Am.  Dec.  151 — Ex  parte  Holmes,  12  Vt.  646. 

137.  A  state  has  authority  to  pass  insol- 
vency lawSy  provided  they  do  not  impair  the 
obligation  of  contracts,  or  conflict  with  any 
existing  laws  of  Congress.  Bank  of  Tennes- 
see V.  Horn.  17  How.  157,  15:  70 
Cited  in  Wilson  v.  Matthews.  32  Ala.  342. 

138.  A  state  has  authority  to  pass  insol- 
vency laws,  provided  they  do  not  impair 
the  obligation  of  contracts  or  conflict  with 
any  existing  laws  of  Congress.  Baldwin  v. 
Hale,  1  Wall.  223,  17:  531 
Cited  In  Butler  v.  Ooreley,  146  U.  S.  313,  36 

L.  ed.  986.  13  Sup.  Ct.  Rep.  84 — Deering  v. 
Boyle,  8  Kan.  535,  12  Am.  Rep.  480 — Eber- 
sole y.  Adams,  10  Bush.  85 — Orr  v.  Lisso, 
33  La.  Ann.  477 — Re  Damon.  70  Me.  154 — 
Foffler  y.  Clark,  80  Me.  240,  14  Atl.  9— 
Ooreley  y.  Butler,   147   Mass.   12,   16  N.   B. 


734 — Stevens  v.  Brown,  49  Miss.  599 — Oood- 
sell  V.  Benson,  13  R.  I.  249 — Hempsted  t. 
Wisconsin  Marine  ft  F.  Ins.  Co.  78  Wis.  890, 
47  N.  W.  627. 

139.  A  state  may  pass  bankruptcy  laws, 
which,  in  the  absence  of  congressional  legis- 
lation on  the  subject,  are  valid  so  far  as 
they  do  not  conflict  with  constitutional  pro- 
visions. Farmers  k  M.  Bank  v.  Smith,  € 
\Mieat.  131,  5:  224 
Cited  in  Cook  v.  Moffat,  5  How.  316,  12  L.  ed. 

169— Towne  v.  Smith.  1  Woodb.  ft  M.  180. 
Fed.  Cas.  No.  14.115 — Stevens  v.  Brown.  11 
Nat.  Bankr.  Reg.  570 — Re  Elmira  Steel  Co. 
109  Fed.  475 — Stevens  v.  Brown.  49  Miss. 
599— Merrill  v.  Bowler,  20  R.  I.  231,  38 
Atl.  114. 

140.  The  local  laws  of  a  state  cannot  cre- 
ate a  priority  in  favor  of  other  creditors,  in 
case  of  insolvency,  which  shall  supersede 
that  of  the  United  States.  Field  v.  United 
States,  9  Pet.  182,  9:  94 
Cited   in   United    States   v.    Wilkinson,   5    Dill. 

277,  Fed.  Cas.  No.  16,695 — United  States  v. 
Duncan,  12  111.  536— Watkins  v.  Otis,  2  Pick. 
102. 

h.  As  to  Federal  Corporattona, 

141.  A  railway  company  organized  under 
the  laws  of  the  United  States  is,  as  to  busi- 
ness done  wholly  within  the  state,  subject  to 
the  control  of  the  state  in  all  matters  of 
taxation,  rates  and  other  Pplice  regula- 
tions. Reagan  v.  Mercantile  Trust  Co.  154 
U.  S.  413  14  Sup.  Ct.  Rep.  1060  38:  1028 
Cited  in  Central   P.  R.  Co.  v.  California,    162 

U.  8.  123,  40  L.  ed.  914.  16  Sup.  Ct.  Rep. 
766 — Western  U.  Teleg.  Co.  v.  Taggart.  163 
U.  S.  17,  41  L.  ed.  55,  16  Sup.  Ct.  Rep.  1054 
— Ames  y.  Union  P.  R.  Co.  64  Fed.  170 — 
Southern  P.  Co.  v.  Railroad  Comrs.  71  Fed. 
438 — Moore  v.  Season,  7  W*yo.  296,  51  Pac. 
875. 

i.  Naturalization, 

142.  [A  state  has  concurrent  authority 
with  Congress  to  naturalize  citizens,  but 
must  not  contravene  a  rule  established  by 
the  latter.  Collet  v.  Collet  (C.  Ct.)  2  Dall. 
294  1 :  387] 

143.  Naturalization  by  state  court  recog- 
nized as  valid.  Campbell  v.  Gordon.  6 
Cranch,  176,  3:  190 
Cited  in   Morgan   v.  Dudley,   18  B.  Men.  694, 

68  Am.  Dec.  735. 

j.  Remedies  and  Frocedure, 

Remedies  Relating  to  Public  Lands,  see  su- 
pra, 80,  83. 
Effect  to  Enlarge  or  Diminish  Jurisdiction 

of  Federal  Courts,  see  Courts,  V.  c,  8. 
Power  of  Congress  to  Prescribe  Limitations 

in  Suits  Removable  to  Federal  Courts, 

see  Courts,  316. 
Relative  Occasion  for  State  or  Federal  Courts 

to  Issue  Habeas  Corpus  to  Each  Other, 

see  Habeas  Corpus,  I.  b,  2. 
Validity  of  State  Remedies  for  Removal  of 

Intruders  on  Indian  Lands,  see  Indians, 

139. 
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Pbwer  of  Congress  to  Pass  Statute  of  Limita- 
tion Applicable  to  State  Courts,  see 
Limitations  of  Actions,  17. 

144.  Every  state  has  the  exclusive  right 
to  prescribe  the  remedies  in  its  own  tri- 
bunals.    Prigg  V.  Pennsylvania,  16  Pet.  539, 

10:  1060 
Cited   in    Jacoway   v.    Denton,    25    Ark.   649 — 
BesYins's  Petition,  33  N.  H.  94. 

145.  A  state  has  power  to  regulate  the 
remedies  by  which  contracts  and  judgments 
are  sought  to  be  enforced  In  its  courts  of 
justice,  unless  its  regulations  are  controlled 
by  the  Constitution  of  the  United  States,  or 
by  laws  enacted  under  its  authority.  Bank 
of  Alabama  v.  Dalton,  9  How.  521,  13:  242 
Dulles  ▼.  Jones,  9  How.  530,  13:  245 

146.  A  law  of  the  s^ate  cannot  declare 
the  records  of  a  court  of  the  United  States 
to  be  a  part  of  the  records  of  its  own  state 
court,  nor  authorize  any  proceedings  upon 
them.    Hunt  v.  Palao,  4  How.  589,     11:  1115 

147.  A  state  can  pass  laws  to  subject  lands 
within  its  borders,  owned  by  nonresidents, 
to  the  payment  of  debts  of  such  owners,  and 
the  manner  of  doing  this  is  entirely  within 
the  legislative  control,  provided  it  does  not 
violate  any  of  the  provisions  of  the  Federal 
or  state  Constitutions.  McGoon  v.  Scales,  9 
Wall.  23,  19:  545 

Ic.  Crimes  and  Rroset^itions, 

Concurrent  Jurisdiction  of  State  Courts,  see 

Courts,  1378,  1379. 
Offenses    Against    Both    State    and    United 

States,  see  Criminal  Law,  IV. 
Relative  Occasion  for  State  or  Federal  Courts 

to  Issue  Habeas  Corpus  to  Each  Other, 

see  Habeas  Corpus,  1.  b,  2. 
Prohibition  of  Sale  of  Liquor  to  Indians,  see 

Indian,  54>61. 
Interpretation   of   Act   of   Congress   as    not 

Interfering  with  Penal  Laws  of  States, 

see  Statutes,  433. 
Power  of  United  States  to  Keep  the  Peace 

in  Protection  of  Ite  Laws,  see  United 

Stotes,  21. 
See  also  supra,  124-128. 

148.  It  is  competent  for  Congress  to  pre- 
scribe the  punishment  of  offenses  committed 
on  the  high  seas,  open  roadsteads,  in  any 
haven,  basin,  or  bay,  or  in  any  river  where 
the  sea  ebbs  and  flows,  although  within  the 
limits  of  the  state.  United  States  v.  John 
(United  States  v.  Jackalow)  1  Black,  484, 

17:  225 
Cited  in  The  Belfast  v.   Boon,  41   Ala.   66. 

149.  The  protection  of  the  national  flag 
against  illegitimate  uses  is  not  so  exclu- 
sively intrusted  to  the  Federal  government 
as  to  prevent  the  state  of  Nebraska  from 
making  it  a  misdemeanor,  by  the  act  of 
July  3,  1903,  to  use  representations  of  such 
fla^  upon  articles  of  merchandise  for  adver- 
tismg  purposes.  Halter  v.  Nebraska,  205  U. 
S.  34,  27  Sup.  Ct.  Rep.  419,  51 :  6S6 

15a  The   act  of   Congress    (Rev.  Stat.   § 


4783  U.  S.  Comp.  Stat.  1901,  p.  3297)  which 
defines  the  offense  of  embezzlement  by  a 
guardian,  of  a  ward's  pension  money,  is 
valid  and  constitutional;  and  the  circuit 
court  is  vested  with  the  jurisdiction  to  try 
a  person  charged  with  such  offense,  and 
sentence  him  to  the  punishment  imposed  by 
such  act.  United  Stotes  v.  Hall,  98  U.  S. 
343,  25:  180 

Cited  In  Frisbie  v.  United  States.  157  U.  S.  166. 
39  L.  cd.  659,  15  Sup.  Ct.  Rep.  686— United 
States  V.  McCready,  11  Fed.  235— United 
States  T.  RyckmaD,  12  Fed.  40— United 
States  V.  Moyers,  15  Fed.  417 — United  States 
V.  Van  Leuven,  62  Fed.  56 — United  States  v. 
Dietrich,  126  Fed.  678 — Crow  v.  Brown,  81 
Iowa,  353,  11  L.R.A.  112,  25  Am.  St.  Rep. 
501.  46  N.  W.  903— Manning  v.  Spry,  121 
Iowa.  198,  96  N.  W.  873 — Poor  Directors  v. 
Hartman,  8  Lane.  L.  Rev.  2 — Lancaster  Coun- 
ty V.  Hartman,  9  Fa.  Co.  Ct.  179 — RcilT  v. 
Mack,  160  Pa.  266,  40  Am.  St.  Hep.  720,  28 
Atl.  690. 

151.  The  provision  of  the  enforcement  acts 
of  May  31,  1870,  February  28,  1871  (U. 
S.  Rev.  Stot.  §2022),  which  authorizes  a 
deputy  marshal  to  keep  the  peace  at  oon 
gressional  elections,  is  not  unconstitutional 
as  invading  the  province  of  the  stotes.  The 
national  government  has  the  right  to  use 
physical  force  in  any  part  of  the  United 
States  to  compel  obedience  to  ite  laws  and 
to  carry  into  execution  the  powers  conferred 
upon  it  by  the  Constitution.  Re  Siebold,  100 
\J.  S.  371,  25:  717 

Re  Clarke,  100  U.  S.  399,  25:  715 

Cited  in  Re  Anderson,  04  Fed.  403 — Anderson 
V.  Elliott,  41  C.  C.  A.  525,  101  Fed.  613— 
Ex  parte  McLeod.  120  Fed.  143 — Ex  parte 
V.  Degener,  30  Tex.  A  pp.  574,  17  8.  W.  1111. 

152-3.  U.  S.  Rev.  Stot,  §  5519,  to  punish 
a  conspiracy  to  deprive  persons  of  the  equal 
protection  of  the  laws,  or  of  equal  privileges 
or  immunities,  is  unconstitutional  as  to  ito 
operation  within  a  state,  even  though  the 
conspiracy  be  to  deprive  one  of  his  rights 
under  the  Constitution,  laws,  or  treaties  of 
the  United  Stotes.  Baldwin  v.  Franks,  120 
U.  S.  678,  7  Sup.  Ct.  Rep.  656,  763,  30:  766 
Cited  in  United  States  v.  Belvin,  46  Fed.  383. 

Editorial  note. 

[Stotutes  against  desecration  of  flag.  7  L. 
R.A.(N.S.)  1079.] 


V.  Property  of  States. 

Acquisition  of  Territory  within  Other  States, 

see  supra,  17. 
Suit  to   Recover   Property   as   Suit  against 

Stote,  see  infra,  248,  249. 
Disability  of  Courte  to  Control  Application 

of  Funds  in  State  Treasury,  see  infra, 

298.  299,  301,  302. 
Rights  in  Canal,  see  Canals. 
Ownership  by,  of  Surplus  after  Completion 

of  Ship  Canal,  see  Canals,  13,  14. 
Right  of  Stote  to  Earnings  of  Canal  under 

Mortgage,  see  Mortgage,   155. 
Claims  against  United  Stotes  for  Expenses 

in  Suppressing  Civil  War,  see  Claims, 

23,  24. 
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Claim  for  Proceeds  of  Swamp  Lands  Sold  by 
United  States,  see  Claims,  79. 

Power  of  Legislature  to  Authorize  Sale  of 
Land  on  which  State  has  Lien,  see  Con- 
stitutional Law,  136. 

Condition  in  Grant  of  Land  to,  see  Consti- 
tutional Law,  1088. 

Charter  of  Bank  Belonging  to  State  as  Con- 
tract Protected  from  Impairment,  see 
Constitutional  Law,  1247,  1248. 

As  Owner  of  Railroad  Stock,  see  Corpora- 
tions, 453. 

Succession  of  State  to  City  Property  upon 
Dissolution  of  City,  see  Municipal  Cor- 
porations, 136. 

Property  and  Title  of  State  in  Lands 
Granted  by  United  States  for  School 
Purposes,  see  Public  Lands,  I.  c,  3. 

State  Public  Lands  and  Grants  thereof,  see 
Public  Lands,  II. 

Right  of  States  to  Percentage  of  Proceeds 
of  Sales  of  Public  Lands,  see  Public 
Lands,  72. 

Grants  to  States  in  Aid  of  Railroads,  see 
Public  Lands,  81-86. 

Disposal  by  State  to  County,  of  Swamp 
Lands  Granted  by  United  States,  see 
Public  Lands,  429-438. 

Succession  of  State  to  Rights  of  Crown,  see 
Religious  Societies,  36. 

Jurisdiction  of  Supreme  Court  over  Suit  to 
Reclaim  Property  by  State,  see  Supreme 
Court  of  the  United  States,   100. 

In  Beds  and  Shores  of  Navigable  Streams, 
see  Waters,  I.  b,  2. 

Grants  of  Bed  or  Shores,  see  Waters,  72- 
74,  77,  78. 

See  also  Florida. 

154.  Trustees  of  the  Florida  improvement 
fund  are  merely  agents  of  the  state,  which 
remains  the  beneUcial  proprietor  thereof, 
and  of  any  property  which  comes  into  their 
possession  in  the  course  of  its  management. 
Littlefield  v.  Bloxham  (Littlefield  v.  Trus- 
tees of  Internal  Improv.  Fund)  117  U.  S. 
419,  6  Sup.  Ct.  Rep.  793,  29:  930 
Cited  In  Union   Trust  Co.   v.   Southern   Inland 

Nav.  &  Iraprov.  Co.  130  U.  S.  567,  32  L.  ed 
1043,  9   Sup.  Ct.  Rep.   606. 

Mode  of  transfer. 

Transfer  During  Rebellion  or  in  Aid 
thereof,  see  infra,  358-362. 

Right  to  Limit  Mode  of  Transferring 
Government  Bonds  Owned  by  State, 
see  Bonds,  596,  597. 

155.  When  a  state,  by  public  statute,  re- 
quires the  indorsement  of  its  governor  as 
a  prerequisite  to  the  valid  transfer  of  bonds 
belonging  to  it,  and  payable  to  itself  or 
bearer,  the  holder  of  such  bonds,  without 
such  indorsement,  will  have  no  title  as 
against  the  state,  unless  ho  can  show  the 
consent  of  the  state  otherwise  given  to  the 
transfer.     Texas  v.   White,  7    Wall.   700, 

19:  227 
Huntington  v.  Texas,  16  Wall.  402,  21:  316 
Cited  In  Huntington  v.  Texas,  16  Wall.  410,  21 

L.   ed.    317— First   Nat.    Bank   v.   Texas,    20 

Wall.  83,  22  L.  ed.  296. 


VI.  Liability  for  Tort. 

156.  An  act  by  an  agent  of  a  state,  whidi 
is  unlawful  because  made  so  by  the  supreme 
law, — the  Constitution  of  the  United  States, 
-—is  not  the  will  or  deed  of  the  state,  bat 
is  the  mere  wrong  and  trespass  of  those 
individual  persons  who  falsely  speak  and 
act  in  its  name.  Poindexter  v.  Greenbow, 
114   U.   S.  270,   5   Sup.  Ct.   Rep.  903,  962, 

29:185 
Cited   in   Chicago  &  N.    W.    R.   Co.  v.  Dey,  1 

L.R.A.  748.  2  Inters.  Com.  Rep.  329,  35  Fed. 

871— Grunert  ▼.   Spalding,  104  Wis.  212,  78 

N.  W.  606. 


VII.  Contracts,     Compacta,     and    Ces' 

siona. 

Rights  of  Citizens  under  Treaty  Ceding 
Florida  to  United  States,  see  Terri- 
tories, 4. 

a.  Contracts  in  General. 

Agreement  not  to  Assign  Contract,  see  As- 
signment, 58. 

Prohibition  Against  Impairment  of  Obliga- 
tions of,  see  Constitutional  Law,  IV.  g. 

Estoppel  of  State  by,  see  Estoppel,  10. 

Purpose  to  Tender  Revenue  Bond  Scrip  in 
Payment  for  Lands;  Whether  Fraud 
Vitiating  the  Purchase,  see  Frauu  and 
Deceit,  69. 

What  Contracts  of  State  are  within  Pro- 
vision Making  Bank  Notes  Receivable 
for  State  Debts,  see  Payment,  68-72. 

Specific  Performance  of,  see  Specific  Per- 
formance, 121. 

Contracts  of  District  of  Columbia,  see  Dis- 
trict of  Cohimbin,  VII. 

As  to  United  States  Contracts,  see  United 
States,  VI. 

157.  Contracts  to  which  a  state  is  party 
are  construed  according  to  the  established 
principles  governing  contracts  generally, 
lluidekoper  v.  Douglass,  3  Cranch,  1,  2:  347 
Cited  In  State  v.  Real  Kstate  Bank,  5  Ark.  509, 

41   Am.   Dec.  109 — Plnson   v.   Ivey,  1  Yerg. 
339. 

158.  When  a  state  contracts  with  private 
j)ersons,  it  is  regarded  as  a  private  person 
itself,  and  is  bound  accordingly.  Hall  y. 
Wisconsin,  103  U.  S.  5,  26:  302 
Cited   In    Starln   v.   United    States,   31   Ct.  Gl. 

85. 

159.  When  a  state  becomes  a  party  to  ft 
contract  the  same  rules  of  law  are  applied 
to  it  as  to  private  persons  under  like  cir- 
cumstances.    Davis  y.  Gray,  16  Wall.  203, 

21:447 

160.  When  a  deed  is  executed  or  a  contract 
made  on  behalf  of  a  state,  by  a  public 
officer  duly  authorized,  and  this  fact  appears 
upon  the  face  of  the  instrument,  it  is  tlie 
deed  or  contract  of  the  state.  Sheets  v. 
Selden,  2  Wall.  177,  17:  822 
Cited  in  District  of  Columbia  v.  Camdeo  Iroa 
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Works,  181  U.  8.  460,  45  I^.  ed.  95S,  21  Sup. 
Ct.  Rep.  680 — District  of  Columbia  t.  Camden 
Iron  Works,  15  App.  D.  C.  217 — Sparta 
School  Twp.  y.  Mendell,  138  Ind.  109,  37  N. 
B.  604 — De  Lancey  v.  Plepffras,  138  N.  Y.  43, 
33  N.  E.  822 — Brown  r.  Cobn,  85  Wis.  0, 
20    L.R.A.   184,   54   N.   W.    1101. 

161.  States  and  cities,  when  they  borrow 
money  and  contract  to  repay  it  with  interest, 
are  not  acting  as  sovereignties,  but  their 
contracts  have  the  same  meaning  as  synilar 
contracts  between  private  persons.  Murray 
V.  Charleston,  96  U.  S.  432,  24:  760 

Cited  In  Gray  v.  State,  72  Ind.   580 — Shipley 

V.  Terre  Haute,  74  Ind.  300— Daggett  v.  Bone- 

wits,    107    Ind.    279,    7    N.    B.   900 — Carr  ▼. 

State.  127  Ind.  207,  11  L.R.A.  371,  22  Am. 

St.   Rep.  624,   26   N.   E.   778— State  ex   rel. 

Da  Ponte  v.  Board  of  Assessors,  35  La.  Ann. 

659 — Pugh  V.   Moore,   44   La.   Ann.   233,    10 

So.  710 — Herwlg  v.  Richardson,  44  La.  Ann. 

712,    11    So.    135 — State    ex    rel.    Hahn    v. 

Toung,  29  Minn.  530,  9  N.  W.  737 — State  ex 

rel.  State  Sav.  Bank  y.  Barret,  25  Mont.  119, 

68  Pac.  1030. 

h.  Compacts  between  States, 

Effect  on  Appellate  Jurisdiction,  see  Appeal 
and  Error,  4. 

Effect  of,  on  Power  of  Congress  to  Regulate 
Appellate  Jurisdiction  of  Supreme 
Court,  see  Appeal  and  Error,  754. 

Effect  on  Appellate  Jurisdiction  of  Supreme 
Court,  see  Appeal  and  Error,  823. 

Federal  Question  as  to,  see  Appeal  and  Er- 
ror, 1806. 

Eatablishing  State  Boundary  by,  see  Bound- 
aries, ill.  c. 

Effect  of  on  Power  of  Congress  to  Regulate 
Commerce,  see  Commerce,  16,  111. 

Impairment  of  Obligation  of,  see  Constitu- 
tional Law,  1339. 

Jurisdiction  of  Supreme  Court  to  Enforce 
Contract,  see  Supreme  Court  of  the 
United  States,  96. 

See  also  Limitation  of  Actions,  386. 

Validity  and  obligations  of  compact. 
International,  and   not  State,   Law  as 

Rule  of  Decision,  see  Courts,  1843, 

1844. 
See  also  Constitutional  Law,  1080. 

162.  In  a  compact  between  two  states,  the 
states  themselves,  and  not  the  citizens,  are 
the  parties,  and  the  same  power  which 
established  may  annul  or  modify  it.  Greorge- 
town  ▼.  Alexandria  Canal  Co.  12  Pet.  91, 

9:  1012 
Cited  in  Potomac  S.  B.  Co.  y.  Inland  ft  B.  C. 
Co.  HacArth.  k  M.  287. 

163.  The  Virginia  compact  with  Kentucky 
is  not  violated  by  laws  which  are  neither 
made  nor  construed  to  deprive  those  who  are 
protected  by  that  compact  of  their  rights. 
Bodley  Y.  Taylor,  5  Cranch,  191,  3:  75 

104.  A  compact  made  with 'consent  of  Con- 
gress, according  to  the  constitutional  pro- 
vision, has  full  validity,  and  all  its  terms 
and  conditions  must  be  equally  obligatory 
upon  the  citizens  of  both  states.  Poole  v. 
Fleeger,  11  Pet.  185,  9:  680 
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Power  of  Gongress  In  relation  to  mat- 
ters of  compact. 

See  also  supra,  164. 

165.  A  compact  cannot  diminish  the  pow- 
ers of  Congress  to  improve  waterways.  South 
Carolina  v.  Georgia,  93  U.  S.  4,        23:  782 

Adjustment    of    coterminous    Jurisdic- 
tion. 

166.  The  incorporation  by  Congress  of  a 
canal  company  with  power  to  construct  an 
aqueduct  across  the  Potomac  river  does  not 
violate  the  compact  between  Virginia  and 
Maryland  by  which  a  free  use  of  the  river 
was  secured  to  all  people  residing  on  its 
borders,  nor  impair  any  rights  that  citizens 
of  either  or  both  states  claim  as  derived 
under  it.  Georgetown  v.  Alexandria  Canal 
Co.  12  Pet.  91,  9:  1012 

167.  The  compact  of  Virginia  on  which 
Kentucky  was  admitted  into  the  Union  pro- 
vided that  the  states  on  the  opposite  side 
of  the  Ohio  river  should  have  concurrent 
jurisdiction  thereover.  Henderson  Bridge 
Co.  V.  Henderson,  173  U.  S.  592,  19  Sup.  Ct. 
Rep.  553,  43:  823 
Cited  In  Wedding  v.  Meyler,  192  U.  8.  583.  48 

L.  ed.  675,  66  L.R.A.  839,  24  Sup.  Ct.  Rep. 
322 — State  v.  Paudre,  54  W.  Va.  127,  63  L. 
R.A.  879,  102  Am.  St.  Rep.  927,  46  S.  E. 
269. 

168.  The  compact  of  1785  between  Mary- 
land and  Virginia  does  not  prevent  a  court  of 
Virginia  from  trying  and  convicting  a  citi- 
zen of  Maryland  for  the  offense  against  the 
state  of  Virginia  of  taking  oysters  from 
Pocomoke  sound,  within  her  limits,  con- 
trary to  a  statute  of  the  state,  although 
it  reserves  to  Maryland  jurisdiction  of 
offense^  by  its  citizens  against  citizens  of 
Virginia.  Wharton  v.  Wise,  153  U.  S.  155, 
14  Sup.  Ct.  Rep.  783,  38:  669 
Cited  in  Com.  v.  Hilton,  174  Mass.  32,  45  L.R.A 

478,  54  N.  E.  362. 

Regulating  use  of  boundary  streams  or 
waters. 

169.  The  compact  between  Virginia  and 
Maryland  of  1785  secured  to  their  citizens 
"the  privilege  of  making  and  carrying  out 
wharves"  on  the  shores  of  the  Potomac  only 
so  far  as  they  were  "adjoining  their  lands." 
Potomac  S.  B.  Co.  v.  Upper  Potomac  S.  B. 
Co.  109  U.  S.  672,  3  Sup.  Ct.  Rep.  445,  4 
Sup.  Ct.  Rep.  15,  27:  1070 
Cited  in  Webb  v.  Demopolls,  95   Ala.  132.  21 

L.R.A.  69,  13  So.  289 — Pewaukee  v.  Savoy, 
103  Wis.  278,  50  L.R.A.  847,  74  Am.  St. 
Rep.  859,  79  N.  W.  436. 

170.  The  compact  of  1785  between  Mary- 
land and  Virginia  gives  no  right  to  the 
citizens  of  Maryland  to  fish  or  take  oysters 
in  the  waters  of  Pocomoke  sound.  Wharton 
V.  Wise,  153  U.  S.  155,  14  Sup.  Ct.  Rep. 
783,  38:  669 

171.  The  condition  of  a  compact  between 
states,  providing  that  the  narigation  of  a 
river  which  touches  the  borders  of  each 
shall  be  free  and  common  to  the  citizens  of 
the  United  States,  and  which  is  assented  to 
by  Congress,  may  he  enforced  by  the  courts 
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without  legislation.  Pennsylvania  v.  Wheel* 
ing  k  B.  Bridge  Co.  13  How.  518,     14:  24i 

172.  Under  the  compact  between  Virginia 
and  Kentucky,  which  was  sanctioned  by 
Congress  and  is  obligatory,  the  navigation  of 
the  Ohio  is  free  and  common  to  citizens  of 
the  United  States.  A  statute  of  Virginia 
attempting  to  authorize  an  obstruction  there- 
of is  unconstitutional  and  void,  and  the  ob- 
struction is  a  nuisance  which  this  court  may 
order  to  be  abated.  Pennsylvania  v.  Wheel- 
ing &  B.  Bridge  Co.  13  How.  518,     14:  243 

Adjustment  of  land  ^ants. 

173.  Validity  of  provisions  in  a  compact 
between  Virginia  and  Tennessee,  providing 
for  the  security  of  grants  from  the  former, 
recognized.  Robinson  v.  Campbell,  3  Wheat. 
212  4:  372 
Cited  In  Pollard  r.  Klbbe,  14  Pet.  410,  10  L. 

ed.  518. 

174.  Territory  was  claimed  by  both  Penn- 
sylvania and  Virginia,  but  the  dispute  was 
settled  by  compact  in  1780,  securing  to 
private  parties  their  existing  rights,  and 
giving  preference  to  the  elder  claim  where 
claims  were  conflicting.  A  tract  of  land 
lying  herein  was  claimed  by  one  party,  un- 
der the  act  of  the  legislature  of  Virginia 
of  1779  in  favor  of  bona  fide  settlers  who 

ettled  prior  to  1778,  upon  a  settlement  made 
in  1772,  and  perfected  by  patent  from  Penn- 
sylvania in  1791;  the  other  party  claimed 
by  warrants  from  Pennsylvania  granted  in 
1773,  and  patent  obtained  in  1782.  Held, 
the  party  making  a  settlement  in  1772  had 
the  superior  title  under  the  compact.  Mar- 
latt  V.  Silk,  11  Pet.  1,  9:  609 

175.  The  compact  of  1789,  between  Vir- 
ginia and  Kentucky,  in  providing  that  exist- 
ing rights  in  land  should  be  determined  by 
the  laws  then  existing  in  Virginia,  was  not 
invalid  upon  the  ground  of  surrendering,  on 
the  part  of  the  new  state  of  Kentucky, 
rights  of  sovereignty  which  are  inalienable. 
Green  v.  Biddle,  8  Wheat.  1,  5:  547 
Cited  in  I'ollard  ▼.   Klbbe,   14  Pet.  414.  10  L. 

ed.  519 — Stearns  v.  Minnesota,  179  U.  8.  245, 
45  L.  ed.  174,  21  Sup.  Ct.  Rep.  73. 

176.  To  bring  a  case  within  the  protection 
of  the  .«?cvcnth  article  in  the  compact  be- 
tween Virginia  and  Kentucky,  providing  for 
the  security  of  rights  existing  at  the  time 
of  separation  of  the  states,  it  must  be  shown 
that  the  title  to  the  land  asserted  is  de- 
rived from  the  laws  of  Virginia  prior  to 
the  separation  of  the  two  states.  Fisher 
v.  Cockerell,   5   Pet.   248,  8:  114 

177.  Grants  made  by  North  Carolina  and 
Tennessee  of  land  lying  between  "Walker's 
line,"  which  was,  by  the  compact  of  1820, 
established  as  the  future  boundary  between 
Tennessee  and  Kentucky,  and  the  parallel 
of  36  degrees  and  30  minutes  north  latitude, 
were  admitted  to  be  invalid  by  necessary  im- 
plication from  the  language  of  the  compact, 
by  which  jurisdiction  was  ceded  to  Ten- 
nessee of  the  land  up  to  Walker's  line, 
while  to  Kentucky  was  ceded  all  unappropri- 
ated lands  north  of  such  parallel  of  latitude, 
provided  that  all  claims  under  Virginia  of 


lands  north  of  that  boundary  should  not 
!)e  prejudiced  by  the  establishment  of  Walk- 
er's line,  but  should  be  considered  a«  right- 
fully entered  or  granted.  Poole  v.  Fleeger, 
11  Pet.  185,  9:6a0 

Cited  in  Garcia  v.  Lee.  12  Pet.  521,  9  L.  ed. 
1180— Robinson  v.  Minor,  10  How.  048,  13 
L.  ed.  575 — Moss  v.  Gibbs,  10  Helsk.  287. 

Provisions   for  settlement  of  disputes. 

178.  Tlie  provision  in  the  oomnact  between 
VirgiViia  and  Kentucky,  for  the  appoint- 
ment of  commissioners  to  settle  disputes,  was 
intended  only  for  the  case  of  disputes  be- 
tween the  states,  not  for  disputes  between 
individuals.     Green  r.  Biddle,  8   Wheat.  1, 

5:547 
Provisions     for     remedies     respeetini^ 
titles. 

179.  The  Kentucky  limitation  act,  known 
as  the  "Seven  Years"  law,  which  bars  re- 
covery in  ejectment  brought  after  January 
1,  1816,  where  the  defendant  had  been  in 
adverse  possession  for  seven  years,  does  not 
violate  the  compact  of  1789,  between  the 
states  of  Virginia  and  Kentucky.  The  full 
period  of  the  Virginia  statute  of  limitations 
had  already  expired  long  before  the  act  was 
passed.  The  language  of  the  compact,  that 
rights  should  be  "determined  by  the  laws 
now  existing,*'  cannot  be  construed  to  pre- 
vent the  passage  of  a  statute  of  limita- 
tions.    Hawkins   v.   Barney,   5   Pet.   457, 

8:  190 

180.  The  Kentucky  act  of  1812,  supersed- 
ing that  of  1797  on  the  same  subject,  and 
providing  that  occupying  claimants  in  good 
faith  of  lands  from  which  they  might  be 
evicted  by  a  better  title  should  have  a  right 
to  compensation  for  improvements,  and 
should  be  exempt  from  liability  for  rents 
and  profits  up  to  the  time  of  a  judgment 
against  them,  is  unconstitutional  and  void, 
as  violating  the  provision  of  the  compact 
of  1789,  that  the  rights  in  lands,  existing 
at  that  date,  should  be  determined  by  the 
laws  then  existing  in  Virginia.  Green  v. 
Diddle,  8  Wheat.  1,  5:  547 
Distinpuishrd   In   Pennsylvania   v.   Wheeling  & 

B.  Bridge  Co.  18  How.  432.  16  L.  ed.  488 — 
Leighton  r.  Young.  18  L.R.A.  271,  3  C.  C.  A. 
196,  10  U.  S.  App.  298,  52  Fed.  444. 

Cited  In  Hawkins  r.  Barney,  5  Pet.  465,  8  L. 
ed.  10.3— M'Klnney  v.  Carroll,  12  Pet.  «©,  O 
L.  ed.  1003 — Grlswold  ▼.  Bragg.  48  Fed.  622 
— Craig  V.  Flanagin,  21  Arlc.  323 — Orlswold 
V.  Bragg,  48  Conn.  582,  18  Blatcbf.  208 — 
Pryor  v.  Irving,  14  111.  177 — Armstrong  t. 
Jackson,  1  Blatcbf.  375 — Doe  ex  dem.  Oalnes 
V.  Buford,  1  Dan.  40K— >Clark  v.  Qale.  5  J. 
J.  Marsh.  315 — Putnam  v.  Ritchie,  6  Paige 
403— Hunt  V.  McMaban,  5  Ohio.  133— Uhl  v. 
Grissom,  12  Okla.  325,  72  Pac  372— Martin's 
Appeal,  23  Pa.  438 — Scott  ▼.  Mather.  14 
Tex.  236 — Hoarn  v.  Camp,  18  Tex.  549. 

181.  The  compact  between  Virginia  and 
Kentucky,  stipulating  that  rights  acquired 
under  the  commonwealth  of  Virginia  should 
be  decided  under  then  existing  laws,  did  not 
confine  the  questions  to  then  existing  tri- 
bunals, or  operate  to  prevent  appellate  ju- 
risdiction not  then  provided.  Wilson  ▼. 
Mason,  1  Cranch,  45,  2:  29 
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Consent  by  Consress  to  state  compacts. 

Federal  Question  as  to,  see  Appeal  and 

Error,  1805. 
To   Compact   Fixing  State   Boundaries, 

see  Boundaries,  53,  57-59. 

182.  States  shall  not  enter  into  any  com- 
pact or  agrcpnient  without  the  consent  of 
Congress.     Poole  v.  Fleeger,  11  Pet.  185, 

died  In  Stearns  y.  Minnesota,  179  U.  8.  245, 
45  li.   ed.   174.  21    Sup.   Ct.   Rep.  73. 

183.  The  right  of  West  Virginia  to  juris- 
diction over  the  counties  of  Berkeley,  Jef- 
ferson, and  Frederick  can  only  be  main- 
tained by  a  valid  agreement  between  the 
two  states  of  Virginia  and  West  Virginia, 
.made  with  the  consent  of  Congress.  Virginia 
V.  West  Virginia,  11  Wall.  39,  20:  67 

184.  The  compact  of  1789  between  Vir- 
ginia and  Kentucky,  by  which  the  latter 
htate  was  separated  from  the  former,  was 
valid,  and  duty  made  in  accordance  with  the 
constitutional  requirement  of  the  assent  of 
Congress  thereto.  Green  v.  Biddle,  8  Wheat. 
1,  5:  547 

185.  The  compact  between  Virginia  and 
Kentucky  providing  that  the  navigation  of 
the  Ohio  should  be  free  was  sanctioned  by 
Congress,  and  is  obligatory,  and  can  be  en- 
forced by  the  Supreme  Court.  Pennsylvania 
v.  Wheeling  &  B.  Bridge  Co.  13  How.  518, 

14:  249 

186.  The  Articles  of  Confederation,  art. 
6,  el.  2,  prohibiting  any  treaty,  confederation, 
or  alliance  between  states  without  consent  of 
Congress,  were  not  designed  to  prevent  ar- 
rangements between  adjoining  states  to  fa- 
cilitate the  free  intercourse  of  their  citizens 
or  remove  barriers  to  their  peace  and  pros- 
perity,— such  as  the  compact  between  Vir- 
ginia and  Maryland  regulating  the  fisher- 
ies and  navigation  of  waters  on  their  com- 
mon boundary.  Wharton  v.  Wise,  153  U.  S. 
155,   14   Sup.  Ct.  Rep.   783,  38:  669 

187.  The  agreement,  made  without  the 
consent  of  Congress,  between  Virginia  and 
Tennessee,  to  appoint  commissioners  to  run 
and  mark  the  boundary  line  between  them, 
is  not  within  the  prohibition  of  the  clause 
of  the  Constitution  which  provides  that  no 
state  shall,  without  the  consent  of  Congress, 
enter  into  any  agreement  or  compact  with 
another  state.  Virginia  v.  Tennessee,  148 
U.   S.  503,  13  Sup.  Ct  Rep.  728,    37:  537 

Implied  assent;  subsequent  approval. 

188.  The  assent  of  Congress  to  a  compact 
between  two  states  need  not  be  an  express 
and  formal  statement  of  every  proposition 
of  the  aCTeement  and  of  its  consent  thereto. 
It  may  be  shown  by  clear  and  satisfactory 
inference  from  an  act  which  necessarily 
implies  such  consent.  Virginia  v.  West  Vir- 
ginia, 11  W^all.  39,  20:  67 

189-  The  subsequent  approval  by  Congress 
renders  the  compact  of  1785  lx»tween  Mary- 
land and  Virginia  free  from  constitutional 


viously  existed.     Wliarton  v.  Wise,  153  U. 
S.    155,   14    Sup,   Ct.   Rep.    783,        38:  669 

190.  An  act  of  Congress  which,  after  rec- 
ognizing the  conditions  upon  which  alone 
one  of  the  states  agrees  to  a  compact,  gives 
assent  to  the  compact  by  express  declaration, 
necessarily  includes  an  assent  to  these  con- 
ditions, and  is  sufficient  to  satisfy  the  re- 
quirement of  the  Constitution.  Green  v. 
Biddle,  8  Wheat.  1,  5:  547 
Cited  In  Wharton  v.  Wise,  153  U.   S.  173,  38 

L.  ed.  677,  14  Sup.  Ct.  Rep.  783 — WeddinK 
T.  Meyler.  192  U.  S.  682,  48  L.  ed.  574,  66 
L.U.A.  837,  24  Sup.  Ct.  Rep.  322. 

Compacts  antecedent  to  Federal  Consti- 
tution. 

191.  The  compact  of  1785  between  the 
states  of  Maryland  and  Virginia  continued 
in  full  force  after  the  adoption  of  the  Con- 
stitution, except  so  far  as  inconsistent  with 
its  provisions,  and  is  unaffected  by  the  clause 
in  that  instrument  prohibiting  compacts  be- 
tween states,  as  that  clause  is  prospective 
only  in  its  operation.  Wharton  v.  Wise, 
153  U.  S.  155, 14  Sup.  Ct  Rep.  783,    38:  669 

o.  Conipacta     and     Cessions     Between 
States  and  United  States, 

Relative  Power  of  Nation  or  State  in  Ceded 
Places,  see  supra,  87-91. 

Necessity  of  National  Consent  to  State  Com- 
pacts, see  supra,  182-190. 

Effect  of,  on  Admiralty  Jurisdiction,  see  Ad- 
miralty, 55. 

Federal  Question  as  to  Lands  Granted  to, 
by  United  States,  see  Appeal  and  Error, 
1828-1832. 

Federal  Question  as  to  Lands  Ceded  by,  to 
United  States,  see  Appeal  and  Error, 
1833,  1834. 

State  Boundary  under,  see  Boundaries,  35. 

Necessity  of  Congressional  Action  to  Confer 
Federal  Jurisdiction  over  Ceded  Place, 
see  Courts,  447. 

Cession  of  Territory  for  District  of  Colum- 
bia, see  District  of  Columbia,  IL 

Power  of  Congress  as  to  Territory  Ceded  for 
District  of  Columbia,  see  District  of 
Columbia,  8. 

Confirmation  of  Spanish  Titles  by  Georgia 
Compact,  see  Private  Land  Claims,  372. 
373. 

Public  T^nd  Grants  and  Reservations  for 
Benefit  of  State,  see  Public  Lands,  I. 
c,  3,  5. 

Grants  to  States  in  Aid  of  Railroads-  see 
Public  Lands,  81-86. 


Validity  and  obligations. 

Construction  as  a  Judicial  Question,  see 
Courts,  105. 

192.  No  compact  between  a  state  and  the 
United  States  can  enlarge  or  diminish  con- 
stitutional rights.  Pollard  v.  Hagan,  3  How. 
212,  11:565 

193.  Virginia,  in  1783.  authorized  her  dele- 
gates in  Congress  to  execute  a  deed  ceding 
to   the   United    States    the    territory    north- 


objections,  if  any  that  were  valid  had  pre- 1  west  of  the  Ohio.     The  deed  was  executed 
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in  1784,  from  which  time  Virginia  had  no 
claim  to,  or  jurisdiction  over,  that  territory. 
McCool  y.  Smith,  1  Black,  459,  17:  218 

194,  After  the  cession,  by  Virginia,  of  the 
Northwest  territory,  Virginia  had  no  more 
claim  to  or  jurisdiction  over  that  territory 
than  any  other  state  of  the  Union.  A  stat- 
ute of  Virginia  after  that  date  never  had  any 
effect  in  Illinois.  McOool  v.  Smith,  1  Black, 
459,  17: 218 

Conditions  and  reservations  in  cession. 

196.  The  cession  of  lands  by  a  state  to  the 
United  States  may  be  made  upon  conditions, 
provided  they  are  not  inconsistent  with  their 
free  and  effective  use  for  the  purposes  in- 
tended.    Ft  Leavenworth   R.   Co.  v.  Lowe, 
114  U.  S.  525,  5  Sup.  Ct  Rep.  995,    29:  264 
Cited  In  Palmer  v.  Barrett,  162  U.  S.  403,  40 
L.  ed.  1016.  16  Sup.  Ct.  Rep.  837— Stearns 
V.  Minnesota,  179  U.  8.  248,  45  L.  ed.  176. 
21  Sup.  Ct.  Rep.  73 — Hamburg  American  8.  S. 
Co.  V.  Grube,  196  U:  8.  416,  49  L,  ed.  633, 
26  Sup.  Ct.  Rep.  352— Re  Kelly,  71  Fed.  651 
—Re  Ladd,  74  Fed.  35— United  States  ▼.  Car- 
ter, 84  Fed.  624— State  ex  rel.  Cashman  ▼. 
Grant  County,  163  Ind.  308,  54  N.  E.  809— 
State  V.  Seymour,  78  Miss.  139.  28  So.  790 
—State  V.  Central  P.  R.  Co.  21  Nev.  266,  30 
Pac.  686 — ^Exum  r.  State,  90  Tenn.  606,  16 
L.R.A.  382,  25  Am.  St.  Rep.  700,   17  B.  W. 
107— Foley  v.  Schriver,  81  Va.  672. 

196.  The  cession  of  lands  by  a  state  to  the 
United  States  may  be  made  upon  conditions, 

?irovided  they  are  not  inconsistent  with  their 
ree  and  effective  use  for  the  purposes  in- 
tended. Chicago,  R.  I.  &  P.  R.  Co.  v.  Mc- 
Glinn,  114  U.  S.  542,  5  Sup.  Ct.  Rep.  1005, 

29:  270 
Cited  in  Hamburg  American  S.  8.  Co.  v.  Grube, 
106  U.  8.  415,  40  L.  ed.  633,  26  Sup.  Ct. 
Rep.  362 — Re  Kelly,  71  Fed.  640— Re  Ladd, 
74  Fed.  36 — United  States  v.  Carter,  84  Fed. 
624 — United  Stotcs  v.  Tucker,  122  Fed.  621— 
Newcomb  v.  Rockport,  183  Mass.  78,  66  N.  B. 
687— Madden  v.  Arnold,  22  App.  Dlv.  244, 
47  N.  Y.  Supp.  767. 

197.  The  legislature  of  Kansas,  in  ceding 
jurisdiction  to  the  United  States  of  the  Ft. 
Leavenworth  military  reservation,  in  that 
state,  could  reserve  to  the  state  the  right  to 
tax  a  railroad  on  that  reservation.  Ft. 
Leavenworth  R.  Co.  v.  Lowe,  114  U.  S.  525, 
5  Sup.  Ct.  Rep.  995,  29:  264 
Diatinguiahed  In  Territory  v.  Burgess,  8  Mont. 

67,  1   L.R.A.  810,   19   Pac.  568. 
Cited  in  Ex  parte  Gaines,  56  Ark.  230,  10  8.  W. 
602 — State  v.  Central  P.  R.  Co.  21  Nev.  255, 
30  Pac.  686. 

Effect  of  compact  on  rights  in  public 
domain. 

198.  The  United  States  now  hold  the  pub- 
lic lands  in  Alabama  by  force  of  the  deeds 
of  cession  and  the  statutes  connected  with 
them,  and  not  by  any  municipal  sovereignty 
which  it  may  be  supposed  they  possess  or 
have  received  by  compact  with  the  new  state 
for  that  particular  purpose.  Pollard  v. 
Hagan,  3  How.  212,  1 1 :  565 

199.  A  settlement  made  on  land  by  one  who 
cultivates  it  for  the  proprietor  is  sufficient 
to  constitute  an  "actual  settlement"  with- 
in the  meaning  of  the  compact  entered  into 


between  the  United  States  and  Georgia  for 
the  cession  of  the  territory  in  which  the 
land  lies,  although  the  proprietor  does  not 
reside  in  person  on  the  estate  or  within  the 
territory.    Hickie  v.  Starke,  1  Pet.  94,     7:  67 

200.  The  dispute  as  to  the  right  of  the 
states  to  unappropriated  lands  within  their 
boundaries  at  the  end  of  the  War  of  Inde- 
pendence, having  been  compromised,  will  not 
be  investigated.  Fletcher  v.  Peck,  6  Cranch, 
87,  3:  162 
Cited  In  Rhode  Island  v.  Massachusetts,  12  Pet. 

729,  9  L.  ed.  1262— Scott  v.  Sandford,  10 
How.  601,  16  L.  ed.  741 — Kcan  ▼.  Calumet 
Canal  &  Improv.  Co.  100  U.  8.  479,  47  L 
ed.  1144,  23  Sup.  Ct.  Rep.  651 — Thompson 
V.  Doaksum,  68  Cal.  505,  10  Pac.  199 — Veale 
V.  Maynes,  23  Kan.  28 — ^Montgomery  t.  Doe, 
13  Smedes  ft  M.  176 — Seneca  Nation  of  In- 
dians ▼.  Christie,  126  N.  T.  137,  27  N.  B 
275 — Re  Narragansett  Indians,  20  R.  I.  769, 
40  AU.  847. 

Effect  of  cession  on  private  rights. 

201.  It  is  a  general  rule  of  public  law 
recognized  and  acted  upon  by  the  United 
States,  that,  upon  the  transfer  of  political 
jurisdiction  and  legislative  power  over  any 
territory,  municipal  laws  continue  in  force 
until  abrogated  by  the  new  government  or 
sovereign.  This  principle  applies  to  a  oesaion 
to  the  United  States,  by  a  state,  of  legiria- 
tive  power  over  a  particular  tract,  for  a 
special  purpose  of  the  general  government. 
Chicago,  R.  I.  ft  P.  R.  Co.  y.  McGlinn,  114 
U.  S.  542,  5  Sup.  Ct.  Rep.  1005,    29:  270 

202.  After  the  cession  of  land  by  North 
Carolina  to  the  United  States,  the  former 
had  no  right  to  grant  these  lands  to  any 
other  grantee  who  had  not  an  incipient  title 
before  the  cession.  The  question  whether 
such  incipient  title  existed  is  therefore  open 
at  law.     Polk  v.  Wendal,  9  Cranch,  87, 

3:  665 

Provisions  as  to  private  rights  in  ter- 
ritory ceded. 

203.  The  acceptance,  by  the  United  States, 
of  the  deed  of  Virginia  ceding  the  North- 
west territoxy,  imposed  upon  the  United 
States  the  duty  of  performing  the  condition, 
and  giving  the  protection  to  the  persona  and 
property  of  the  French  and  Canadian  in- 
habitants stipulated  in  such  deed.  Lang- 
deau  V.  Hanes,  21  Wall.  521,  22:  606 

Provisions   as  to  toll   roads   and  post 
routes. 

204.  Under  a  compact  between  the  United 
States  and  Pennsylvania  relative  to  the  Cum- 
berland road,  a  carriage,  whenever  it  is 
carrying  the  mail,  must  be  held  to  be  laden 
with  the  property  of  the  United  States,  with- 
in the  meaning  of  the  compact,  and  exempt 
from  the  payment  of  tolls.  Searight  v. 
Stokes,  3  How.  151,  11:  537 

205.  The  United  States  can  claim  no 
exemption  from  the  toll  on  the  Cumberland 
road  in  Pennsylvania  for  more  carriages 
than  are  necessary  for  the  safe,  speedy,  and 
convenient  conveyance  of  the  mail.  Sea- 
right  V.  Stokes,  3  How.  151,  11:  537 
Cited  la  Nell  v.  Ohio.  3  How.  746,  11  L.  ad. 
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206.  Under  the  compact  between  the  Unit- 
ed States  and  Pennsylvania,  any  other  prop- 
erty conveyed  in  the  same  vehicle  with  the 
mail  shall  not  be  exempt  from  toll,  nor  any 
person  traveling  in  the  vehicle,  unless  he 
is  in  the  service  in  the  United  States,  and 
passing  along  in  pursuance  of  orders  from 
the  proper  authority.  Searight  v.  Stokes, 
3  How.  151,  11:537 
Cited  in   Neil  v.   Ohio.   3   How.  743,   11   L.  ed. 

810 — Acbison  V.  Huddleson,  12  How.  296, 
13  L.  ed.  995. 

207.  A  toll  charged  upon  passengers  travel- 
ing in  the  mail  stages  over  the  Cumberland 
road,  which  is  not  also  charged  upon  pas- 
sengers traveling  in  other  stages,  is  forbid- 
den by  the  compact  between  the  United 
states  and  Ohio,  that  no  toll  shall  be  received 
or  collected  for  the  passage  of  any  stage  or 
coach  conveying  the  United  States  mail,  or 
horses  bearing  the  same,  or  any  wagon  or 
carriage  laden  with  the  property  of  the 
United  States.    Neil  v.  Ohio,  3  How.  720, 

11:800 

died  In  Passenger  Cases,  7   How.  521.   12   L. 

ed.  802 — Achlson  v.  Huddleson,  7  Gill,  184. 

208.  A  Maryland  statute  imposing  tax  on 
the  proprietors  of  a  four-horse  coach  carry- 
ing the  mails  on  the  Cumberland  road,  the 
amount  of  which  depends  upon  the  number 
of  passengers  carried,  and  directing  that, 
in  case  of  failure  to  comply  with  the  pro- 
vision of  the  statute  requiring  a  monthly 
report  of  the  number  of  passengers  carried, 
there  shall  be  collected  $1  for  each  mail 
coach  passing  over  the  road,  is  inconsistent 
with  the  compact  between  the  United  States 
and  Maryland,  which  provides  that  the  for- 
mer should  not  thereafter  be  subject  to 
anv  expense  to  maintain  the  road.  Achison 
V.  Huddleson,  12  How.  293,  13:  993 
Cited  in  Erie  R.  Co.  v.  Pennsylvania,  21  Wall. 

498.  22  L.  ed.  508 — Noble  v.  Cullom,  44  Ala. 
583 — Com.  V.  Erie  R.  Co.  1  Pearson  (Pa.) 
S52. 

209.  The  reserved  right  to  alter,  change, 
or  amend  without  the  assent  of  Congress, 
contained  in  the  compact  between  Ohio  and 
the  United  States  with  relation  to  the  Cum- 
berland road,  did  not  extend  to  an  abroga- 
tion of  the  exemption  from  tolls  in  favor  of 
carriages  carrying  the  mails.  Neil  v.  Ohio, 
3  How.  720,  1 1 :  800 
Cited  in  Acbison  v.  Huddleson,   12   How.  206. 

13  L.  ed.  995 — HolIIngsworth  v.  State,  20 
Oblo  St.  555. 

210.  The  mere  frequency  of  the  departure 
of  carriages  carrying  the  mails  does  not  con- 
stitnte  an  abuse  of  the  exemption  from  tolls 
which  is  contained  in  the  compact  between 
Ohio  and  the  United  States  in  relation  to 
the  Cumberland  road,  unless  there  is  an  un- 
necessary division  of  the  mail  bags  among 
a  great  number  of  carriages,  to  avoid  pav- 
ment  of  toll.     Neil  v.  Ohio,  3  How.  720,' 

11:8001 


VIII,  Fiscal  Management;  PttMic  Vebt, 
a.  In  Cfeneral. 

Construction  of  Contract  to  Repay  Loan,  see 
supra,  161. 

Disability  of  Courts  to  Control  Application 
of  Funds  in  State  Treasury,  see  infra, 
298,  299,  301,  302. 

Debts  Incurred  in  Aid  of  Rebellion,  see  in- 
fra, 355-357. 

Federal  Question  as  to,  see  Appeal  and  Er- 
ror, 1582. 

State  Bonds,  see  Bonds,  VI. 

Compromise  of  Debt,  see  Compromise  and 
Settlement,  II.  a. 

Repudiation  of  Doubtful  Obligations  as  Im- 
pairment of  Contract  Obligations,  see 
Constitutional  Law,  IV.  g,  4,  y,  (5). 

Interest  Against  State,  see  Interest,  I.  b,  2. 

Liability  to  United  States  for  Interest,  see 
Interest,  55. 

Apportionment  of  Proceeds  of  Sale  of  School 
Sections  Granted  by  United  States,  see 
Public  Lands,  399. 

211.  The  provision  of  the  Missouri  Consti- 
tution, that  the  general  assembly  shall  not 
release,  alienate,  or  change  any  state  lien 
upon  any  railroad,  or  release  or  extinguish 
any  indebtedness  or  obligation  to  the  state, 
does  not  apply  to  payment  of  an  obligation 
in  advance  of  its  maturity,  with  a  view  to 
the  use  of  the  money  so  paid  in  taking  up 
debts  of  the  state  at  their  maturity  for 
which  no  other  provision  has  been  made. 
Rolston  V.  Crittenden  (Rolston  v.  Missouri 
Fund  Comrs.)  120  U.  S.  390,  7  Sup.  Ct.  Rep. 
599,  30:  721 

Power  to  Incnr  debts;  limitation. 

Want  of  Interest 'in  Nonresident  Cred- 
itor as  Defeating  Bill  to  Enjoin  In- 
crease of  Debt,  see  Injunction,  206. 

212.  The  provisions  of  La.  Const.  1870, 
forbidding  the  creation  of  state  indebtedness 
beyond  a  certain  amount,  precludes  the  legis- 
lature from  creating  such  new  indebtedness. 
Williams    v.    Louisiana,    103    U.    S.    637, 

26:  595 

213.  The  issuance  of  state  bonds  in  liquida- 
tion of  a  state  debt  already  provided  for 
by  special  tax  is  not  an  increase  of  the 
state's  indebtedness  within  the  meaning  of  a 
constitutional  limitation  of  the  amount  of 
such  indebtedness.  Board  of  Liquidation  v. 
McComb.  92  U.  S.  531,  23:  623 
Cited  in  Board  of  Liquidation  v.  LouisfaDa,  170 

U.  S.  638.  45  L.  ed.  354,  21  Sup.  Ct.  Rep. 
263 — State  ex  rel.  New  Orleans  P.  R.  Co.  v. 
Nicholls,  30  La.  Ann.  985 — State  ex  rel. 
Southern  Bank  v.  Pilsbury,  31  La.  Ann.  17 — 
Louisiana  Levee  Co.  v.  State,  31  La.  Ann. 
256 — State  ex  rel.  Moore  v.  New  Orleans,  32 
La.  Ann.  740 — State  ex  rel.  Wilder  v.  Board 
of  Liquidation,  51  La.  Ann.  1871,  26  So.  679. 

Transfer  and  assignment. 

Injunction  against  Disposal  of  State 
Funds  in  Violation  of  Bondholder's 
Rights,  see  Injunction,  132. 

214.  Certificates  of  the  public  debt  of  the 
Republic  of  Texas,  issued  to  a  person  or  his 
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assigns,  were  transferable  by  him  or  his 
attorney  only  on  the  books  of  the  commis- 
MJoner  of  the  state.  Combs  v.  Hodge,  21  How. 
397,  16:  115 

DlTlsion    of    state;    apportionment    of 
debt. 

Jurisdiction  of  Supreme  Court,  see  Su- 
preme Court  of  the  United  States, 
98,  99. 

215.  Where  a  state  is  diviued  into  two  or 
more  states,  in  the  adjustment  of  liabilities 
between  each  other,  debts  of  tb«  parent  state 
should  be  ratably  apportionea  among  them. 
Hartman   v.    Greenhow,    102    U.    S.    672, 

26:  271 
Victor  V.  Arthur,  104  U.  S.  498,  26:  633 
Cited  In  AntoDl  v.  Greenhow,  107  U.  S.  788,  27 
L.  ed.  476,  2  Sup.  Ct.  Rep.  01 — Bate  Refrig- 
erating Co.  ▼.  Sulzberger,  157  U.  S.  30,  30 
L.  ed.  612,  15  Sup.  Ct.  Rep.  508— United 
States  y.  65  Terra-Cotta  Vases,  18  Fed.  510 — 
Rice  ▼.  Sharplelgh  Hardware  Co.  85  Fed.  568 
—United  States  v.  York,  131  Fed.  320— Pow 
der  River  Cattle  Co.  ▼.  Johnson  County,  3 
Wyo.  605,  20  Pac.  861. 


h.  Loan  of  Public  Credit, 

Compromise  of  Claim  Against  Railroad  Re- 
sulting from,  see  Compromise  and  Settle- 
ment, 48,  49. 

216.  The  provisions  of  the  Nebraslca  Con- 
stitution which  prohibit  the  credit  of  the 
state  being  given  in  aid  of  individual  as- 
sociations or  corporations,  and  limit  state 
indebtedness,  have  no  reference  to  municipol 
divisions  of  the  state,  and  do  not  render  in- 
valid an  issue  of  bonds  by  a  county,  under 
legislative  authority  in  aid  of  a  railroad. 
Chicago,  B.  &  Q.  R.  Co.  v.  Otoe  County.  16 
Wall.  667,  21 :  375 
Cited  in  Kennebec  Water  District  ▼.  Waterville, 

06  Me.  255,  52  Atl.  774 — Cumberland  County 
V.  Randolph,  80  Va.  610,  10  S.  E.  722. 

o.  Bills  of  Credit. 

Issued  During  Rebellion,  see  infra,  355,  356. 
Construction     of     Constitutional     Provision 

Against    Emitting,    see    Constitutional 

Law,  18. 
Validity  of  Payment  to  State  in  Its  Bills 

of  Credit  Unlawful   as  such,  and   also 

Unlawful  as  Issued  in  Aid  of  Rebellion, 

see  Payment,  66. 

217.  To  constitute  a  bill  of  credit,  within 
the  Constitution,  it  must  be  issued  by  n 
state,  on  the  fnith  of  a  state,  and  designed 
to  circulate  mone}'.  The  committee  who 
issues  it  must  have  power  to  bind  the  state, 
and  impart  credit  to  it,  not  as  individunln. 
but  as  agents  for  the  state.  Briscoe  v.  Bank 
of  Kentucky,  11  Pet.  257,  9:  709 
Cited  in   Woodruff  v.  Trapnall,   10   How.  205. 

13  L.  ed.  3K9 — Darrington  v.  Bank  of  Ala- 
bama, 13  How.  IG.  14  L.  ed.  31 — Legal  Ten- 
der Cases.  12  Wall.  619,  20  L.  ed.  334- 
Poindexter  v.  Groenliow.  114  TT.  S.  284.  29 
L.  ed.  100,  5  Sup.  Ct.  Rep.  903— Houston  & 


T.  C.  R.  Co.  ▼.  Texas,  177  U.  S.  80,  44  L. 
ed.  683,  20  Sup.  Ct.  Rep.  54r>- -Bailey  v.  MIl- 
ner,  1  Abb.  (U.  S.)  263,  Fed.  Cas.  No.  740 
—Re  Mllner,  1  Nat.  Bankr.  Reg.  421,  Fed. 
Cas.  No.  0,553— Philadelphia  &  R.  R.  Co.  t. 
Morrison,  5  Phila.  518.  Fed.  Cas.  No.  11,089 
—Wesley  ▼.  Kells,  90  Fed.  157— Hale  ▼.  Hus- 
ton, 44  Ala.  130,  4  Am.  Rep.  124— McParland 
V.  State  Bank,  4  Ark.  51.  37  Am.  Dec.  761 
—Bragg  V.  Tuffts,  40  Ark.  663,  0  S.  W.  158 
— Lucas  V.  San  Francisco,  7  Cal.  477 — Baily 
▼.  Mllner,  35  Ga.  333— Linn  v.  State  Bank, 
2  111.  97,  25  Am.  Dec.  71— Brumback  v.  Paul. 
22  Ind.  286— City  Nat.  Bank  v.  Mahan,  21 
La.  Ann.  753 — Baltimore  v.  Howard.  15  Md. 
486— Hunt,  Appellant,  141  Mass.  520.  6  N. 
B.  554— State  v.  Woram,  6  Hill.  37 — Dela- 
fleld  V.  Illinois,  26  Wend.  218— Borie  ▼.  Trott, 

5  Phlla.  390,  21  Phila.  Leg.  Int.  68 — Phila- 
delphia &  R.  R.  Co.  V.  Morrison.  5  Phila.  518, 
21  Phlla.  Leg.  Int.  372— Gowen  y.  Shute,  4 
Baxt.  63 — Thornburg  v.  Harris,  3  Coldw. 
160. 

218.  Bills  of  credit,  within  the  constitu- 
tional prohibition  against  their  issue  by 
states,  signify  a  paper  medium  intended  to 
circulate  between  individuals,  and  between 
government  and  individuals,  for  the  ordinary 
purposes  of  society,  which  paper  money  is 
redeemable  at  a  future  day  out  of  general 
funds.     Craig   v.    Missouri,    4   Pet.    410, 

7:903 
Distinguished  in   Houston  &  T.   C.   R.   Co.   v. 
Texas,  177  U.  S.  85,  44  L.  ed.  683,  20  Sup. 
Ct.   Rep.  545 — Briscoe  v.   Bank  of  Common- 
wealth,  7  J.  J.  Marsh.   350. 

Cited  in  Byrne  v.  Missouri,  8  Pet.  42,  8  L.  ed. 
860 — Briscoe  v.  Bank  of  Common  wealth.  11 
Pet.  313.  9  L.  ed.  731— I.egal  Tender  Cases, 
12  Wall.  619.  20  L.  ed.  334— Legal  Tender 
Case  (.TuUllard  v.  Groenman)  110  U.  S.  442, 
28  L.  ed.  212.  4  Sup.  Ct.  Rep.  122— Polo- 
dexter  V.  Greenhow,  114  U.  S.  284.  29  L.  ed. 
190,  5  Sup.  Ct.  Rep.  003— Bailey  t.  Mllner. 
1  Abb.  (U.  S.)  263,  Fed.  Cas.  No.  740— Hatch 
V.  Burroughs,  1  Woods,  447.  Fed.  Cas.  No. 
6,203 — Wesley  v.  Eella,  90  Fed.  157— Owen 
▼.  Branch  Bank,  3  Ala.  262 — Bank  of  State 
v.  Gibson,  6  Ala.  HUy — McFarland  t.  State 
Bank,  4  Ark.  48,  .37  Am.  Dec.  761 — Ramsey 
V.  Cox,  28  Ark.  360— Bragg  ▼.  Tuffts,  49 
Ark  563,  6  S.  W.  158 — Lucas  ▼.  San  hYancls- 
co,  7  Cal.  477— Linn  v.  State  Bank,  2  111. 
00,  25  Am.  Dec.  71— Re  Hunt,  141  Mass.  520. 

6  N.  E.  554 — Van  Ilusan  v.  Kanouse,  13  Mich. 
311 — Green  t.  Slzer,  40  Miss.  561 — Pagaud 
V.  State.  5  Smedcs  &  M.  495— Bank  of  Com- 
monwealth v.  Clark,  4  Mo.  61.  28  Am.  Dec. 
34.5— State  v.  Woram,  6  Hill.  37.  40  Am.  Dec. 
378— People  v.  Brie,  43  Hun,  322— Leavitt 
V.  Palmer,  3  N.  Y.  35,  51  Am.  Dec.  333 — 
Metropolitan  Bank  v.  Van  Dyck.  27  N.  Y.  492 
— Bori  V.  Trott,  5  Phila.  399— Shollenberger 
V.  Brlnton.  52  Pa.  54 — Gowen  v.  Shute,  4 
Baxt.  63— Western  &  A.  R.  Co.  v.  Taylor. 
6  Heisk.  413— Com.  v.  McCullough,  90  Va. 
617.  19  8.  B.  114— Breltenbach  v.  Turner, 
18  Wis.  145. 

219.  The  term  '*emit*'  is  applicable  prop- 
erly only  to  the  issue  of  paper  intended  to 
circulate  through  the  community  as  money. 
Craig  V.  Missouri,  4  Pet.  410,  7:903 
Cited  in  Wray  v.  Tuskegee  Ins.  Co.  34  Ala.  64 

— Griswold    T.    Hepburn,    2    Duv.    38. 

Editorial  note. 

What  are  ''bills  of  credit'  within  United 
States   Constitution.  7:  903 
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Notes  of  state  bank  or  corporation. 

See  also  Banks,  201,  207. 

220.  Bills  intended  to  circulate  as  money, 
issued  by  a  bank  of  which  the  state  is 
the  sole  stockholder,  the  directors  of  which 
are  elected  by  the  legislature,  and  for  pay- 
ment of  bills  of  which  the  credit  of  the 
state  is  ultimately  pledged;  but  which  has 
corporate  property,  and  which  itself  directly 
promises  to  pay  the  bills, — are  not  bills  of 
credit  which  the  Constitution  forbids  states 
to  issue.  Darrington  v.  Bank  of  Alabama,  13 
How.  12,  14:  30 
Cited  in  Curran  ▼.  Arkansas,  15  How.  309,  14 

L.  ed.  708 — Veazle  Bank  ▼.  Fenno,  8  Wall. 
553,  19  L.  ed.  489 — Polndexter  v.  Greenhow, 
114  U.  8.  284,  29  L.  ed.  190,  5  Sup.  Ct.  Rep. 
903 — Houston  &  T.  C.  R.  Co.  v.  Texas,  177 
U.  S.  87,  44  L.  ed.  684,  20  Sup.  Ct.  Rep.  645 
— •Philadelphia  &  R.  R.  Co.  ▼.  Morrison,  5 
Phlla.  518,  Fed.  Cas.  No.  ll,089^Balley  v. 
MUner,  1  Abb.  (U.  S.)  266,  Fed.  Cas.  No. 
740 — Wesley  ▼.  Eells,  90  Fed.  157— Bragg  v. 
Tuffts,  49  Ark.  563,  6  8.  W.  158— Bally  v. 
Mllner,  35  Ga.  335— Atty.  Gen.  v.  Old  Col- 
ony R.  Co.  160  Mass.  68,  22  L.R.A.  113,  35 
N.  E.  252— Philadelphia  &  R.  R.  Co.  v.  Mor- 
rison, 5  Phila.  518,  21  Phlla.  Leg.  Int.  372 
— Sholtenberger  t.  Brlnton.  52  Pn.  72 — 
Gowen  t.   Sbute,  4  Bazt.  63. 

221.  Notes  issued  by  a  bank  whose  capita] 
stock  is  entirely  owned  by  the  state  are  not 
bills  of  credit  within  the  constitutional  pro- 
hibition against  their  emission  by  a  state, 
where  such  notes  do  not  rest  on  the  credit 
of  the  state,  but  on  the  credit  of  the  cor- 
poration, derived  from  its  capital  stock. 
WoodrufT  V.  Trapnall,  10  How.  190,  13:  383 
Cited  In   Veazle  Bank  v.   Fenno,   8  Wall.   553. 

19  L.  ed-  489 — Polndexter  v.  Greenhow.  114 
U.  a  282,  29  L.  ed.  100,  5  Sup.  Ct.  Rep. 
903 — Houston  &  T.  C.  R.  Co.  v.  Texas,  177 
U.  S.  87,  44  L.  ed.  683.  20  Sup.  Ct.  Rep. 
545 — Philadelphia  &  R.  R.  Co.  v.  Morrison, 
5  Phila.  518,  Fed.  Cas.  No.  11,080. 


To  constitute  a  bill  of  credit,  within 
the  Constitution,  it  must  be  issued  by  a 
state,  on  the  faith  of  the  state,  and  be  de- 
signed to  circulate  as  money.  It  must  be 
a  paper  which  circulates  on  the  credit  of 
the  state,  and  is  so  received  and  used  in 
the  ordinary  business  of  life.  Poindexter 
V.  Greenhow,  114  U.  S.  270,  5  Sup.  Ct.  Rep. 
903,  962,  29:  185 

Cited  In  Houston  &  T.  C.  R.  Co.  v.  Texas,  177 
tJ.  8.  87.  44  L.  ed.  684,  20  Sup.  Ct.  Rep.  545 
— ^Wesley  v.  Eells.  90  Fed.  157— Re  Comln- 
gore.  96  Fed.  562 — Bragg  v.  Tuffta,  49  Ark. 
563,  6  8.  W.  158 — Hunt,  Appellant,  141 
Masa.  520,  6  N.  B.  554— Mlllblser  Mfg.  Co. 
V.  Gallego  Mills  Co.  101  Va.  596,  44  S.  E. 
760. 

223.  A  state  cannot  create  a  corporation 
and  authorize  it  to  issue  bills  of  credit,  in 
evasion  of  the  constitutional  provison  pro- 
hibiting their  issuance  by  states.  Craig  v. 
Missouri,  4   Pet.  410,  7:  903 

Cited  In  Re  Klnn.  2  N.  Y.  Legal  Obs.  193,  Fed. 
Cas.   No.    7,866 — People   ex    rel.    Lincoln    v.' 
George.    3    Idaho,    76,    26    Pac.    983 — People  I 
ex  rel.  Stephenson  v.  Marshall,  12   111.  894. 1 


Ck>ntract8  and  certificates  of  indebted- 
ness. 

Loan  Certificates  as  Consideration  of 
Promissory  Notes,  see  Bills  aiid 
Notes,  22. 

Validity  of  Payment  to  State  in  Its 
Own  Warrants,  see  Payment,  66. 

224.  Issuing  loan  certificates  intended  to 
circulate  through  the  country  as  money, 
receivable  for  taxes  and  in  payment  of  sal- 
aries of  state  officers,  and  redeemable  at  a 
future  day,  is  emitting  bills  of  credit,  al- 
though they  are  not  made  a  legal  tender. 
Craig  V.  Missouri,  4  Pet.  410,  7:  903 

225.  Issuing  loan  certificates  intended  to 
be  circulated  through  the  community  as 
money,  receivable  for  taxes  and  in  payment 
of  salaries  of  state  oiTicers,  and  redeemable 
at  a  future  day,  is  emitting  bills  of  credit. 
Byrne  v.  Missouri,  8  Pet.  40,  8:  859 

226.  A  promise  to  repay  the  amount  of  a 
state-loan  certificate,  with  interest,  is  not 
enforceable,  such  certificate  being  a  bill  of 
credit  emitted  by  the  state  in  violation  of 
the  Federal  Constitution.  Byrne  v.  Missouri, 
8  Pet.  40,  8:859 
Cited    in    Schelble    v.    Bacho,    41    Ala.    455 — 

Leach  v.  Smith,  25  Ark.  252. 

227.  Contracts  by  which  a  state  binds  it- 
self to  pay  money  at  a  future  day  for  serv- 
ices actually  received,  or  for  money  bor- 
rowed for  present  use,  are  not  bills  of  credit. 
Craig  v.  Missouri,  4  Pet.  410,  7:  903 
Cited  in  Delafleld  v.  State,  26  Wend.  218. 

228.  Coupons  issued  by  the  state  of  Vir- 
ginia under  the  funding  act  of  March  30, 
1871,  are  not  bills  of  credit,  and  as  such 
within  the  prohibiton  of  the  Federal  Con- 
stitution, because  they  are  made  by  that 
act  receivable  at  and  after  maturity  for  all 
taxes,  debts,  dues,  and  demands  due  the 
state.  Poindexter  v.  Greenhow,  114  U.  S. 
270,  1  Sup.  Ct.  Rep.  903,  962,  29:  185 

229.  A  warrant  drawn  by  state  authori- 
ties in  payment  of  an  appropriation  made 
by  the  legislature  for  a  debt  due  from  the 
state  to  an  individual,  and  payable  upon 
presentation  if  there  be  funds  in  the  treas- 
ury, cannot  be  deemed  a  bill  of  credit,  in 
violation  of  U.  S.  Const,  art.  1,  §  10,  or  to 
be  a  treasury  warrant  intended  to  circulate 
as  money,  in  violation  of  Tex.  Const.  1845, 
art.  7,  §  8,  although  the  state  directs  its 
officers  to  receive  such  warrants  as  money 
in  payment  of  certain  dues  to  the  state,  and 
to  deliver  them  to  those  who  would  receive 
them  as  money  in  payment  of  dues  from  the 
state,  but  not  to  reissue  them  when  once 
they  come  back  to  the  treasury  of  the  state. 
Houston  &  T.  C.  R.  Co.  v.  Texas,  177  U.  S. 
66,  20  Sup.  Ct.  Rep.  545,  44:  673 


JX,  Actions, 

Appellate  Jurisdiction  of  Action  in  which 
State  is  a  Party,  see  Appeal  and  Error, 
759. 
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Right  to  Appeal  or  Bring  Error,  see  Appeal 
and  Error,  2391,  2392. 

Liability  for  Costs,  see  Costs  and  Fees,  15. 

As  Party  to  Foreclosure  Suit,  see  Mortgage, 
338. 

Suit  by  State  in  Representative  Capacity, 
see  Parties,  62. 

Right  of  United  States  to  Intervene  in  Suit 
between  States,  see  Parties,  294. 

Amendment  of  Pleading  in  Suit  between 
States,  see  Pleading,  225. 

Length  of  Time  Permitted  to  State  to 
Amend   Pleading,   see  Pleading,   239. 

Questions  Open  on  Demurrer  in  Suit  be- 
tween States,  see  Pleading,  299,  900. 

Removal  to  Federal  Court  of  Action  to 
which  State  is  a  Party,  see  Remov- 
al of  Causes,  7,  76-80,  208-212. 

Jurisdiction  of  Supreme  Court  in  Actions 
wherein  State  is  Party,  see  Supreme 
Court  of  the  United  States,  I.  c. 

a.  By  State. 

Alien's  -Right  to  Remove  Suit,  see  Aliens, 

19. 
Advancement  on  Appeal,  of  Suit  by  State, 

see  Appeal  and  Error,  3793,  3799. 
Advancement  of  Cases  Enjoining  Execution 

of  Revenue  Laws  of,  see  Appeal  and 

Error,  3796,  3797. 
Concurrent  Jurisdiction  of  State  Courts,  see 

Courts,  1378,  1379. 
Laches  as  Bar  to  Relief,  see  Limitation  of 

Actions,  81. 
Running  of  Limitations  Against  State,  see 

Limitation  of  Actions,  I.  c,  4. 
Suit  in  Name  of  Governor,  see  Parties,  67. 
Necessarv  Parties,  see  Parties,  187. 
Right  of   State  to  Intervene,   see  Parties, 

295. 
Set-off  by  United  States  in  Action  by  State, 

see  Set-Off  and  Counterclaim,  71. 
Jurisdiction   of    Supreme   Court   to   Enjoin 

Enforcement  o/  Judgment,  see  Supreme 

Court  of  the  United  States,  76. 
Immunity  of  United  States  from  Suit  by 

State,  see  United  States,  163,  180. 

229a.  An  action  brought  in  the  name  of  a 
state  on  the  relation  of  a  trustee  residing 
in  another  state,  to  enforce  liability  on  an 
official  bond,  is  re^rded,  for  the  purpose  of 
jurisdiction  in  a  circuit  court  of  the  United 
States,  as  if  the  trustee  alone  was  the  plain- 
tiff.   Indiana  ex  rel.  Stanton  v.  Glover,  155 
U.  S.  513,  15  Sup.  Ct.  Rep.  186,        39:  243 
Cited  In  Jack  v.  Williams,  113  Fed.  824 — Cin- 
cinnati. H.  &  D.  R.  Co.  V.  Thiebaud,  52  C. 
C.  A.     642,  114  Fed.  923 — Wllcoxen  v.  Chi- 
cago, B.  &  Q.  R.  Co.  116  Fed.  447. 

Right  and  capacity  to  sue. 

Reality  of  Interest  of  State  in  Suit 
Brought  against  Officer,  see  infra, 
284. 

Governor's  Power  to  Authorize  Attor- 
ney to  Sue,  see  Attorneys,  33. 

Whether  Citizens  Entitled  to  Sue  by 
Reason  of  Diversity,  see  Courts, 
631. 

Actions  to  Abate  or  Restrain  Public 
Nuisance,  see  Injunction,  33-38. 


Sufficiency  of  Injury  by  Consomptlon 
of  Waters,  to  Support  Suit  against 
Another  State,  see  Injunction,  49. 

Interest  of  State  Supporting  Injunc- 
tion against  Obst)ruction  of  Navi- 
gable River  by  Bridge,  see  In- 
junction, 50. 

Interest  to  Support  Injunction  on 
against  Interference  with  Sale  of 
Railroad  Sold  to  Cancel  Obligation 
to  State,  see  Injunction,  56. 

Injunction  against  Payment  of  Judg- 
ment Founded  on  Confiacated 
Debt,  see  Injunction,  105. 

Necessity  of  Legal  Statehood,  see  Su* 
preme  Court  of  the  United  States, 
85. 

Justiciable  Right  to  Sustain  Jurisdic- 
tion of  Supreme  Court,  see  Su- 
preme Court  of  the  United  States, 
86-102. 

230.  A  state  may  not,  hj  a  suit  in  ita 
own  name,  invoke  the  original  jurisdiction 
of  a  Federal  circuit  court  to  restrain  and 
prevent  violations  by  competing  interstate 
railway  companies,  of  the  anti- trust  act  of 
July  2,  1890  (26  Stat,  at  L.  209,  chap.  647. 
U.  S.  Comp.  Stat.  1901,  p.  3200),  because, 
alone,  of  the  alleged  remote  and  indirect  in- 
jury to  its  proprietary  interests  arising 
from  the  mere  absence  of  free  competition 
in  trade  and  commerce  as  carried  on  by  such 
carriers  within  its  limits.  Minnesota  v. 
Northern  Securities  Co.  194  U.  S.  48.  24 
Sup.  Ct.  Rep.  598,  48:  870 

231.  Where  a  state  has  constructed  lines 
of  transportation  connecting  with  a  navi- 
gable river,  from  the  tolls  upon  which  it 
derives  revenue,  it  can  maintain  in  this 
court,  against  a  corporation  of  another  state, 
a  bill  for  an  injunction  against  a  brid^'.* 
across  such  river,  by  reason  of  which  tli<> 
navigation  is  obstructed  and  the  revenues 
of  the  state  decreased.  Pennsylvania  v. 
Wheeling  &  B.  Bridge  Co.  13  How,  518, 

14:  249 

232.  Owners  of  the  bonds  and  coupons  of 
a  state,  who  are  precluded  from  prosecut- 
ing suits  thereon  in  their  own  names,  can- 
not sue  in  the  name  of  their  respective 
states,  after  getting  the  consent  of  the 
state.  A  state  cannot  allow  the  use  of  its 
name  in  such  a  suit  for  the  benefit  of  one 
of  its  citizens.  New  Hampshire  v.  Louisian^i. 
108  U.  S.  76,  2  Sup.  Ct.  Rep.  176,      27:  656 

233.  The  capacity  of  a  state  to  maintain 
an  action  recognized.  Indiana  v.  Kentucky, 
136  U.  S.  479,  10  Sup.  Ct.  Rep.  1051, 

34:  329 
Cited  in  State  v.  Ohio  Oil  Co.  150  Ind.  28.  47 
L.R.A.  631,  40  N.  B.  809. 

234.  The  right  of  a  state  to  maintain  a 
suit  in  its  courts  recognized.  American  Exp. 
Co.  V.  Indiana,  165  U.  S.  255,  17  Sup.  Ct. 
Rep.  991.  41:707 
Cited  In  State  v.  Ohio  Oil  Co.  150  Ind.  28,  47 

L.R.A.  631,  49  N.  B.  809. 
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Authority  to  institute. 

Presumption  of  Authority  of  Attorney 
General,  see  Evidence,   439. 

235.  Where  the  proviBional  governor  of 
a  state,  appointed  oy  the  President,  and  a 
governor  elected  by  the  people  in  1866,  and 
a  governor  appointed  by  the  commander  of 
a  military  district  including  the  state,  each 
gave  his  sanction  to  the  prosecution  of  a 
suit  in  the  name  of  the  state,  the  suit  must 
be  considered  as  instituted  and  prosecuted 
by  competent  authority.  Texas  v.  White, 
7  Wall.  700,  19:  227 

5.  Against  State* 

1,  In  General, 

Writ  of  Error  as  Suit  against  State,  see 
Appeal  and  Error,  10,  11. 

Compelling  Appearance  of  by  Subpoena,  see 
Appearance,  1. 

Withdrawal  of  Appearance  by,  see  Appear- 
ance, 70. 

What  Constitutes  Appearance  for,  see  Ap- 
pearance, 6,  7. 

Under  Articles  of  Confederation,  see  Col- 
onies and  The  Confederation,  3. 

Disobedience  of  Order  in  Unauthorized  Suit 
by  Alien  Against  State  as  a  Contempt, 
see  Contempt,  23. 

Injunction  not  Allowable  against  State 
Threatening  to  Legislate  over  Indians, 
see  Courts,  102. 

State  Decision  as  Binding  Federal  Court,  on 
Question  of  Liability  of  State  or  Officer 
to  Suit,   see  Courts,  2089,   2090. 

Jurisdiction  of  Equity  to  Settle  Boundaries, 
see  Equity,  150. 

Judgment  by  Default  against  State,  see 
Judgment,  51. 

Conclusiveness  Against  State  of  Decision 
against  Citizen,  see  Judgment,  759. 

Laches  as  Bar  to  Action,  see  Limitation  of 
Actions,  72. 

Running  of  Statute  of  Limitations  Against, 
see  Limitation  of  Actions,  I.  c,  4. 

State  as  Party  to  Foreclosure  Suit,  see 
Mortgage,  338. 

Right  to  Recover  Substantive  Claim  by  way 
of  Set-Off,  see  Set-Off  and  Counterclaim, 
91. 

Mandamus  against  Governor  in  Original  Ac- 
tion between  States,  see  Supreme  Court 
of  the  United  States,  71. 

Mode  of  Serving  State  in  Supreme  Court, 
see  Supreme  Court  of  the  United 
States,  152-154. 

See  also  Constitutional  Law,  1078. 

State  as  real  nominal  or  record  party. 

Suit  against  Officer  as  Suit  against 
State,  see  infra,  IX.  c,  2. 

Suits  Nominally  against  Officers,  see  in- 
fra, 282-286. 

Officer  as  Nominal  Party,  see  infra,  287, 
288.     See  also  supra,  229a. 

236-37.  The  question  whether  a  suit  is 
within  the  11th  Amendment  is  not  always 
determined  by  reference  to  the  nominal  par- 


ties on  the  record.    Poindexter  ▼.  Greenhow, 
114  U.  S.  270,  5  Sup.  a.  Rep.  903,  962, 

29:  185 
Cited  In  TIndal  v.  Wesley,  167  U.  S.  220,  42 
L.  ed.  142,  17  Sup.  Ct.  Rep.  770— Mills  v. 
Green,  67  Fed.  824 — Western  U.  Teleg.  Co. 
V.  Henderson,  68  Fed.  697 — Taylor  v.  Louis- 
ville &  N.  R.  Co.  81  C.  C.  A.  543,  60  U.  8. 
App.  166,  88  Fed.*  856 — Manchester  F.  Ins. 
Co.  V.  Herrlott,  91  Fed.  715 — Minneapolis 
Brewing  Co.  v.  McGiUiyray,  104  Fed.  270 
— Starr  v.  Chicago,  K.  I.  &  P.  R.  Co.  110 
Fed.  7 — Arbuckle  v.  Blackburn,  C5  L.R.A. 
871,  51  C.  C.  A.  130,  113  Fed.  624— Mc- 
Whorter  v.  Pensacola  &  A.  R.  Co.  24  Fla. 
461,  2  L.R.A.  506,  12  Am.  St.  Rep.  220,  6 
So.  120 — Salem  Flouring  Mills  Co.  v.  Lord, 
42  Or.  89.  69  Pac.  1033. 

238-39.  The  11th  Amendment  of  the  Fed- 
eral Constitution,  which  restrains  the  juris- 
diction granted  by  the  Constitution  over 
suits  against  states,  is  limited  to  those 
suits  in  which  the  state  is  a  real  party  or  a 
party  on  the  record.  Lincoln  County  v. 
Luning,  133  U.  S.  529,  10  Sup.  Ct.  Rep. 
363,  33: 766 

240.  An  examination  of  the  record  to  de- 
termine whether  or  not  a  state  was  a  real 
party  in  interest  made.  Hagood  v.  South- 
ern,  117  U.  S.  52,  6  Sup.  Ct.  Rep.  608, 

29:805 

Cited  in  Ferguson   v.  Ross,  8  L.R.A.   324,  88 

Fed.   163— Green   v.  Mills,  80  L.R.A.  97,   16 

C.   C.  A.   528,   25  U.   S.  App.  383,  69   Fed. 

863. 

241.  The  jurisdiction  of  the  circuit  court 
of  the  United  States  cannot  be  decreed  or 
taken  away  on  account  of  a  state  having  an 
interest  in  a  suit,  unless  the  state  is  a  party 
on  the  record.  Louisville,  C.  &  C.  R.  Co.  v. 
Letson,  2  How.  497,  11 :  353 

State  as  necessary  party. 

When  State  is  a  Necessary  Party,  see 
Parties,  163,  164. 

242.  A  suit  to  effect  a  foreclosure  and 
sale,  or  to  obtain  possession,  of  property  be- 
longing to  the  state,  cannot  be  maintained, 
for  the  reason  that  in  such  a  case  the  state 
is  a  necessary  party,  and  it  cannot  be  sued. 
Christian  v.  Atlantic  &  N.  C.  R.  Co.  133 
U.  S.  233,  10  Sup.  Ct.  Rep.  260,  33:  589 

243.  Whenever  the  state  is  an  indispens- 
able party  to  enable  the  court  to  grant  the 
relief  sought,  it  will  refuse  to  take  jurisdic- 
tion. Cunningham  ▼.  Macon  &  B.  R.  Co. 
109  U.  S.  446,  3  Sup.  a.  Rep.  292,  609, 

27:  992 

244.  The  fi^>ate  is  an  indispensable  party 
to  any  suit  In  equity  in  which  its  property 
is  sought  to  be  taken  and  subjected  to  the 
payment  of  its  obligations;  and,  as  the  state 
cannot  be  sued,  such  a  suit  cannot  be  sus- 
tained.  Christian  v.  Atlantic  &  N.  C.  R. 
Co.  133  U.  S.  233,  10  Sup.  Ct.  Rep.  260, 

33:  589 
Cited  In  Toler  v.  Bast  Tennessee,  V.  &  G.  R. 
Co.  67  Fed.  182. 

Suits  ultimately  affecting  state  or  rights 
under  It. 

245.  Although  the  claims  of  a  state  may 
be  ultimately  affected  by  the  decision  of  a 
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cause,  yet  if  the  state  be  not  necessarily  a 
defendant,  the  courts  of  the  United  States 
are  bound  to  exercise  jurisdiction.  United 
States  ▼.  Peters,  5  Cranch,  115,  3:  53 

United   States   v.   Peters,   3   Dall.    121, 

1:535 
Louisville,  G.  &  C.  R.  Co.  v.  Letson,  2  How. 

497,  •  1 1 ;  353 

Distinguished  In   Re  Reynolds,    Fed.    Cas.   No. 

11,721. 

Disapproved  In  State  ex  rel.  Drake  v.  Doyle, 
40  Wis.  203.  22  Am.  Rep.  692. 

Cited  In  Georgia  v.  Sundry  African  Slaves,  1 
Pet.  122,  7  L.  ed.  70— Louisville,  C.  &  C. 
R.  Co.  V.  Letson,  2  How.  550,  11  L.  ed.  875 
—United  States  v.  Lee,  100  U.  S.  200,  27 
L.  ed.  178,  1  Sup.  Ct.  Rep.  240 — Cunnlng- 
liam  V.  Macon  &  C  R.  Co.  109  U.  S.  462,  27 
L.  ed.  998,  3  Sup.  Ct.  Rep.  600 — Arlington 
Case,  3  Hughes,  103,  Fed.  Cas.  No.  8,191 
— ChalTraix  v.  Board  of  Liquidation,  11  Fed. 
648 — Western  U.  Teleg.  Co.  v.  Henderson, 
68  Fed.  591 — Briggs  v.  The  Upper  Cedar 
Point,  11  Allen,  178— Board  of  Public  Works 
v.  Qantt,  76  Va.  463. 

246.  An  action  brought  against  individ- 
uals to  recover  the  possession  of  land  of 
which  they  have  actual  possession  and  con- 
trol is  not  to  be  deemed  an  action  against 
the  state  within  the  meaning  of  the  11th 
Amendment  of  the  Federal  Constitution, 
simply  because  those  individuals  claim  to 
be  in  rightful  possession  as  officers  or 
agents  of  the  state,  and  assert  title  and 
right  of  possession  in  the  state.  Tindal  v. 
Wesley,  167  U.  S.  204,  17  Sup.  Ct.  Rep.  770, 

42:  137 
Cited  in  Smyth  v.  Ames,  160  U.  S.  510,  42  L. 
ed.  839,  18  Sup.  Ct.  Hep.  418 — Fltts  v.  Mc- 
Ohee,  172  U.  S.  529,  43  L.  od.  541,  19  Sup. 
Ct.  Rep.  269— Wesley  v.  Eells.  177  U.  S. 
374,  44  L.  ed.  811,  20  Sup.  Ct.  Rep.  661— 
Smith  V.  Reeves,  178  U.  S.  439,  44  L.  ed. 
1142,  20  Sup.  Ct.  Rep.  919 — Scranton  v. 
Wheeler,  179  U.  S.  152,  45  L.  ed.  133,  21 
Sup.  Ct.  Rep.  48 — Wesley  v.  Tindal,  81 
Fed.  612— Cobb  v.  Clough,  83 .  B'ed.  609— 
Vance  v.  Wealey,  29  C.  C.  A.  64,  42  U.  S. 
App.  709,  85  Fed.  158— Flowell  v.  Miller, 
33  C.  C.  A.  412,  62  U.  S.  App.  17,  91  Fed. 
136 — Gilbert  v.  McNuIta,  96  Fed.  84— Starr 
V.  Chicago,  R.  I.  &  P.  R.  Co.  110  Fed.  7— 
Scottish  Union  &  Nat.  Ins.  Co.  v.  Herriott, 
109  Iowa,  610,  77  Am.  St.  Rep.  548,  80  N. 
W.  665— Scranton  v.  Wheeler,  113  Mich. 
567,  67  Am.  St.  Rep.  484,  71  N.  W.  1091. 

247.  A  suit  between  citizens  of  different 
states,  involving  the  right  of  a  corporation 
to  tax  lands  for  the  purpose  of  raising  funds 
to  meet  a  state  tax,  brought  in  a  Federal 
court.     Beaty   v.   Knowler,   4   Pet.   152, 

7:813 
Cited  in  Dodge  v.  Woolsey,   18  How.  854,   15 
L   ed.  410. 

248.  A  mere  suggestion  of  title  in  a  state 
to  property  which  is  the  subject  of  contro- 
versy is  not  sufficient  to  oust  a  Federal 
court  of  jurisdiction  on  the  ground  that  the 
suit  is  one  against  a  state,  and  the  court 
may  examine  into  the  validity  of  such  title. 
United  States  v.  Peters,  5  Cranch,  115, 

3:53 

Cited  in  South  Carolina  v.  Wesley,  155  U.  S. 

544,    39    L.    ed.    254,    15    Sup.    Ct.    Rep.    2.30 

—Tindal    v.    Wesley,    167    U.   S.   214,   42   L. 


cd.  140,  17  Sup.  Ct.  Rep.  770— Head  v.  Por- 
ter, 48  Fed.  482— Howell  v.  Miller,  33  C. 
C.  A.  413.  62  U.  S.  App.  17,  91  Fed.  135 
— Salem  Mills  Co.  v.  Lord,  42  Or.  91,  00 
Pac.  1033. 

249.  The  foreclosure  and  sale  of  property 
which  the  state  has  a  lien  upon  or  claim 
against  is  not  prevented  by  such  interest; 
but  the  state's  right  of  redemption  will  not 
be  cut  off.  Christian  v.  Atlantic  &  N.  G.  R. 
Co.  133  U.  S.  233,  10  Sup.  a.  Rep.  260, 

33:589 
Cited    in    Pennsylvania    R.    Co.    v.    Allegheny 
Valley  R.  Co.  48  Fed.  148. 

Against  municipalities  and  counties. 

250.  A  county  is  a  corporation  created  by 
and  with  such  powers  as  are  given  to  it  by 
the  state,  and  is  not  within  the  11th  Amend- 
ment of  the  Federal  Constitution,  restrict- 
ing the  jurisdiction  over  suits  against  states, 
and  may  be  sued  in  the  United  States  cir- 
cuit  court.  Lincoln  County  v.  Luning,  133 
U.  S.  529,  10  Sup.  Ct.  Rep.  363,  33:  766 
Cited  in  Loeb  v.  Columbia  Twp.  91  Fed.  38. 

Against  corporations  owned  by  state. 

Charter  of  Corporation  of  which  State 
is  Sole  Stockholder  as  Contract 
Protected  from  Impairment,  see 
Constitutional  Law,  1175. 

Impairment  of  Obligations  of  Contract 
with  Bank  Owned  by  State,  see 
Constitutional  Law,  1440-1446. 

Jurisdiction  of  Suit  by  Bank  of  the 
United  States  against  State  Bank, 
see  Courts,  593. 

251.  The  circuit  court  has  jurisdiction  of 
an  action  against  a  bank,  although  a  state 
is  the  sole  proprietor  of  the  stock  of  the 
hank.  Bank  of  Kentucky  v.  Wister,  2  Pet. 
318,  7: 437 
Distinguished  in  TjOwtj  v.  Thompson,  25  S.  C. 

426,  1  8.  E.  141. 

Erplained  in  Briscoe  v.  Bank  of  Kentucky,  11 
Pet.  324,  9  L.  ed.  735. 

Cited  in  Charles  River  Bridge  v.  Warren 
Brldf^e,  11  Pet.  585,  9  L.  ed.  839 — Carran 
V.  Arkansas,  15  How.  309,  14  L.  ed.  708 — 
Bank  of  United  States  v.  McKensie,  2  Brock. 
402.  Fed.  Cas.  No.  927 — Western  U.  Teleff. 
Co.  V.  Henderson,  68  Fed.  591 — Bank  of 
State  V.  Gibson,  6  Ala.  816 — Alaliama  State 
Land  Co.  y.  Kyle,  99  Ala.  479,  13  So.  48 — 
Western  &  A.  R.  Co.  v.  State  (Ga.)  14  U 
R.A.  458 — Canal  Trustees  v.  Bralnard.  12 
III.  510— State  ex  rel.  Atty.  Gen.  v.  State 
Bank.  1  S.  C.  N.  S.  77— Wliite  v.  Nashville 
&  N.  R.  Co.  7  Heisk.  547— Fields  v.  Whe«t> 
ley,  1  Sneed.  354. 

252.  Jurisdiction  of  an  action  against  a 
corporation  is  not  affected  by  the  fact  that 
a  state  is  a  stockholder  therein,  where  the 
state  is  not  necessarily  a  party  defendant, 
though  its  interest  may  be  affected  by  the 
decision.  Louisville,  C.  &  C.  R.  Ck>.  v.  Let- 
son,  2  How.  497,  11:353 
Cited  in   Western  U.  Teleg.  Co.  v.  Henderson, 

68  Fed.  502. 

Set  off  against  state. 

253.  [A  substantive,  independent  claim 
cannot  be  recovered  by  a  defendant  from 
the  state,  by  way  of  set-off,  any  more  thao 
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by  direct  suit.    Commonwealth  v.  Matlack 

(Pa.  Sup.  Ct.)   4  Dall.  303,  1:8431 

LouisTille    v.   Portsmouth    Sav.  Bank.    104 

U.  S.  469,  26:  775 

2.  Immunity    from   Suit   without   Con- 
sent. 

Suit  against  Officer  as  Suit  against  State, 

flee  infra,  LX.  c,  2. 
To  Enforce  State  Bond,  see  Bonds,  581,  583. 
See  also  United  States,  157. 

254.  A  state  cannot  be  sued  without  its 
consent.  Board  of  Liquidation  v.  McComb, 
92  U.  S.  531,  23:  623 

Memphis  &  G.  R.  Co.  v.  Tennessee,  101  U. 

S.  337,  25:  960 

Beers  use  of  Platenius  v,  Arkansas,  20  How. 

527,  15: 991 

Cohen  v.  Virginia,  6  Wheat.  264,        5:  257 
Per  Field  dissenting,  in  Louisiana  v.  Jumel, 

107   U.   S.   711,   2   Sup.   Ct.   Rep.   128, 

27:448 
South  &  North  Ala.  R.  Co.  v.  Alabama,  101 

U.  S.  832,  25:  973 

Di$iinauiahed  In   Ha^ood  ▼.   Southern,   117  U. 

S.  69,  29  L.  ed.  811,  6  Sup.  Ct.  Rep.  608. 

died  In  United  Stoles  ▼.  Lee,  100  U.  S.  207, 
27  L.  ed.  177,  1  Sup.  Ct.  Hep.  240— Unltrd 
States  ▼.  Lee,  106  U.  S.  207,  27  L.  ed.  177, 
1  Sup.  Ct.  Rep.  240 — Re  Ayers,  123  U.  S. 
500,  31  L.  ed.  230,  8  Sup.  Ct  Hop.  164 — 
Hans  ▼.  Louisiana,  134  V.  S.  18,  S3  L.  ed. 
848,  10  Sup.  Ct.  Rep.  504 — Pennoyer 
T.  McConnaughy,  140  U.  $.  10,  35  L. 
ed.  363,  11  Sup.  Ct.  Rep.  600 — Rea- 
gan T.  Farmers'  Ix>an  &  T.  Co.  164 
U.  8.  380,  38  L.  ed.  1021,  4  Inters 
Com.  Rep.  567,  14  Sup.  Ct.  Rep.  1047 — 
South  Dakota  ▼.  North  Carolina,  102  U.  S. 
349,  48  L.  ed.  474,  24  Sup.  Ct.  Rep.  260— 
Arlington  Case,  3  Hughes,  126.  Fed.  Cas. 
No.  8,191 — Thebo  v.  Choctaw  Tribe  of  In- 
dlans,  13  C.  C.  A.  522,  27  U.  S.  App.  657, 
66  Fed.  375— Smith  v.  Rackllflfe,  31  C.  C. 
A.  332,  59  U.  S.  App.  427,  87  Fed.  967— 
Farmers'  Nat.  Bank  v.  Jones,  105  Fed.  462 
— Ex  parte  MacDonald,  76  Ala.  605 — Mel- 
Tln  T.  State,  121  Cal.  22,  53  Pac.  416— 
State  ex  rel.  McEnery  t.  Nlcholls,  42  La. 
Ann.  220,  7  So.  738 — Berman  v.  Minnesota 
Stote  Agrl.  Soc.  93  Minn.  127,  100  N.  W. 
732 — People  ex  rel.  Hudson  v.  Butler,  2 
Neb.  6 — Sargent  v.  Gilford,  66  N.  H.  543, 
27  Atl.  306 — American  Dock  &  Improv.  Co. 
▼.  Public  Schools,  32  N.  J.  Kq.  434 — Has- 
■ard  T.  Mexico,  29  Misc.  512,  61  N.  Y.  Supp. 
939— Re  Hoople,  179  N.  Y.  312,  72  N.  K. 
229— Baltzer  v.  State,  104  N.  C.  277,  10  S. 
E.  153 — Whaley  ▼.  Galllard,  21  8.  C.  570— 
Lee  ▼.  Harlow,  75  Va.  35 — Board  of  Public 
Works  ▼.  Gannt,  76  Va.  461 — Brown  v. 
Gates,  15  W.  Va.  151 — Houston  v.  State,  08 
Wis.  487,  42  L.R.A.  49,  74  N.  W.  111. 

255.  The  principal  that  a  sovcrei^  power 
cannot  be  sued  without  its  consent  recog- 
nized.    United  States  v.  Clarke,  8  Pet.  436, 

8:  1001 
Cited  in  State  ex  rel.  Hart  v.  Burke.  33  La. 
Ann.  604 — ^Troy  &  O.  R.  Co.  v.  Com.  127 
Mass.  46 — People  ex  rel.  Ayres  v.  State  Au- 
dltorm,  42  Mich.  427,  4  N.  W.  274— Locke 
V.  Speed,  62  Mich.  412,  28  N.  W.  017. 

256.  A  state  cannot  be  sued  in  its  own 
courta  without  its  consent.    This  is  a  privi- 


lege  of   sovereignty.     Briscoe   v.   Bank    of 
Kentucky,  11  Pet.  257,  9:  709 

DintinffMished  in  Lowry  y.  Thompson,  25  S.  C. 
426,  1  S.  B.  141. 

Cited  in  Reeslde  v.  Walker,  11  How.  290,  13 
L.  ed.  700 — United  States  t.  Eckford 
(United  States  v.  Tlllou)  6  Wall.  488,  18 
L.  ed.  921,  3  Ct.  CI.  456 — Hans  v.  T^ulsl- 
ana,  134  U.  S.  16,  33  L.  ed.  847,  10  Sup. 
Ct.  Rep.  504 — Chance  v.  Temple,  1  Iowa, 
201 — Berman  ▼.  Minnesota  State  Agrl.  Soc. 
93  Minn.  127,  100  N.  W.  732— Sweet  v.  Mc- 
Connel,  2  Neb.  6 — Wooster  ▼.  Plymouth,  62 
N.  H.  204— Tucker  v.  Pollock,  21  R.  I.  319. 
43  Atl.  369 — Brown  v.  Gates,  15  W.  Va.  151. 

257.  Neither  a  state  nor  the  United 
States  can  be  sued  as  defendant  in  any 
court  in  this  country  without  their  consent, 
except  in  the  limited  class  of  cases  in  which 
a  state  may  be  made  a  party  in  the  Supreme 
Court  of  the  United  States  by  virtue  of 
the  original  jurisdiction  conferred  on  this 
court  by  the  Constitution.  Cunningham  v. 
Macon  &  B.  R.  Co.  109  U.  S.  446,  3  Sup. 
a.  Rep.  292,  609,  27:  992 
Cited   in   Polndexter  ▼.   Greenhow,    114   U.   S. 

287,  29  L.  ed.  191,  5  Sup.  Ct.  Rep.  003 — 
Re  Ayers,  123  U.  S.  489,  31  L.  ed.  224,  8 
Sup.  Ct.  Rep.  164 — Christian  v.  Atlantic  & 
N.  C.  R.  Co.  133  U.  8.  244,  33  L.  ed.  503, 
10  Sup.  Ct.  Rep.  260 — ^Hans  Y.  Louisiana, 
134  U.  S.  17,  33  L.  ed.  848,  10  Sup.  Ct. 
Rep.  504— Belknap  ▼.  Schlld,  161  U.  S.  18, 
40  L.  ed.  602,  16  Sup.  Ct.  Rep.  443 — Smith 
V.  Reeves,  178  U.  S.  448,  44  L.  ed.  1146, 
20  Sup.  Ct.  Rep.  010 — Workman  v.  New 
York,  179  U.  S.  588,  46  L.  ed.  331,  21  Sup. 
Ct.  Rep.  212— Parsons  v.  Marye,  23  Fed.  117 
— Tuchman  v.  Welch,  42  Fed.  550 — McCon- 
naughy V.  Pennoyer,  43  Fed.  190 — Head  v. 
Porter,  48  Fed.  486 — Mehlln  v.  Ice,  5  C. 
C.  A.  410,  12  U.  S.  App.  305,  56  Fed.  19— 
Brown  University  v.  Rhode  Island  College, 
56  Fed.  58 — Berman  v.  Minnesota  State 
Agrl.  Soc.  93  Minn.  127,  100  N.  W.  732— 
State  V.  Chicago,  R.  I.  &  P.  R.  Co.  61  Neb. 
549,  85  N.  W.  556— Peck  v.  State,  137  N. 
Y.  370,  33  Am.  St.  Rep.  738,  33  N.  B.  317 
— Salem  Flouring  Mills  Co.  v.  Lord,  42  Or. 
88,  69  Pac.  1033— Lowry  v.  Thompson,  25 
S.  C.  420,  1  S.  E.  141— Columbia  Water 
Power  Co.  v.  Columbia  Electric  Street  R. 
Light  &  P.  Co.  43  S.  C.  166,  20  S.  B.  1002 
— United  States  v.  Schwalby,  8  Tex.  Civ. 
App.  682,  20  S.  W.  00. 

258.  No  action  can  be  maintained  in  any 
Federal  court  by  the  citizens  of  one  of  the 
states  against  a  state,  without  its  consent. 
Pennoyer  v.  McConnaughy,  140  U.  S.  1,  11 
Sup.  Ct.  Rep.  G99,  35:  363 
Cited  in  Re  Mt    Vernon  (Mt.  Vernon  v.  People) 

147  III.  365.  23  L.R.A.  811,  35  N.  E.  533 
— Peck  V.  State,  137  N.  Y.  376,  33  Am.  St. 
Rep.  738,  33  N.  B.  317. 

259.  A  state  cannot  be  sued  by  a  citizen 
of  another  state  or  of  a  foreign  state.  Hans 
V.  Louisiana,  134  U.  S.  1,  10  Sup.  Ct.  Rep. 
504,  33: 842 

260.  Those  who  deal  in  the  bonds  and  ob- 
ligations of  a  sovereign  state  must  rely  on 
the  sense  of  justice  and  good  faith  of  the 
state.  The  judiciary  of  the  state  cannot  en- 
force bonds  or  contracts  of  a  state,  without 
the  consent  of  the  state;  and  the  courts  of 
the  United  States  are  expressly  prohibited 
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from  exercising  such  a  jurisdiction.     Bank 
of  Washington  v.  Arkansas,  20  How.  530. 

15:  993 

261.  A  state  cannot  be  sued  in  a  circuit 
court  of  the  United  States  by  one  of  its 
own  citizens,  upon  the  ground  that  the  case 
is  one  that  arises  under  the  Constitution 
or  laws  of  the  United  States.  Hans  v. 
Louisiana,  134  U.  S.  1,  10  Sup.  Ct.  Rep.  504, 

33*  842 
North  Carolina  v.  Temple,  134  U.  S.  22,  10 

Sup.  Ct.  Rep.  509,  33:  849 

Diatinffuished  In  McConnaughy  ▼.  Pennoyer,  43 

Fed.  330. 

Cited  In  North  Carolina  y.  Temple,  134  U.  S. 
30.  33  L.  ed.  852.  10  Sup.  Ct.  Rep.  500— 
United  States  v.  Texas,  148  U.  S.  644,  36 
L.  ed.  292,  12  Sup.  Ct.  Rep.  488 — California 
▼.  Southern  P.  Co.  1(^7  U.  8.  256,  39  L.  ed. 
693,  15  Sup.  Ct.  Rep.  591 — Fitts  ▼.  McGhee, 
172  U.  S.  524,  43  L.  ed.  540.  19  Sup.  Ct. 
Rep.  260 — Bell  v.  Mississippi,  177  17.  S. 
693,  44  L.  ed.  945,  20  Sup.  Ct.  Rep.  1031 
— Smith  Y.  Reeves,  178  U.  S.  446,  44  L.  ed. 
1145.  20  Snp.  Ct.  Rep.  919— Illinois  C.  R. 
Co.  ▼.  Adams,  180  XT.  S.  88,  45  L.  ed.  414, 
21  Sup.  Ct.  Rep.  251 — Missouri  ▼.  IIHdoIs, 
180  U.  S.  233,  45  L.  ed.  509,  21  Sup.  Ct. 
Rep.  331 — ^Tuchman  ▼.  Welch,  42  Fed.  550 
— Galbcs  V.  Glrard,  46  Fed.  501 — ^Yale  Col- 
lege y.  Sanger,  62  Fed.  179 — Smith  y.  Rack- 
IlflTe,  31  C.  C.  A.  333,  59  U.  S.  App.  427,  87 
Fed.  968 — Farmers*  Nat.  Bank  y.  Jones, 
105  Fed.  464 — Union  Trust  Co.  v.  Steams, 
119  Fed.  791— Blozham  y.  Florida  C.  &  P. 
R.  Co.  35  Fla.  712,  17  So.  902— Re  Mt. 
Vernon  (Mt.  Vernon  v.  People)  147  111.  365, 
23  L.R.A.  811,  35  N.  B.  533— Carr  y.  State 
(Omitted  from  ofllclal  report  in  127  Ind. 
204)    11   L.R.A.   372,  22   Am.    St.  Rep.  624, 

26  N.  E.  778— Peck  v.  State,  137  N.  Y.  376, 
33  Am.  St  Rep.  738,  33  N.  B.  317 — Stanley 
Y.  Schwalby,  85  Tex.  353,  19  S.  W.  264. 

262.  A  mere  personal  suit  against  a  state 
to  recover  proceeds  in  its  possession  cannot 
be  commenced  in  this  court  by  a  private 
person.  Re  Madrazzo,  7  Pet.  627,  8:  808 
Cited    in   Pe  Kaine,    14   How.    119,   14   L.   ed. 

351— Ui.lted   States  v.   Lee.   106   U.   S.   246, 

27  L.  ed.  191,  1  Sup.  Ct.  Rep.  240— Re 
Ayers,  123  U.  S.  488.  31  L.  ed.  224,  8  Sup. 
Ct.  Rep.  164 — State  ex  rel.  Drake  v.  Doyle, 
40  Wis.  211,  22  Am.  Rep.  692. 

263.  The  judicial  power  of  the  United 
States  extends  to  suits  in  law  or  equity 
commenced  against  one  of  the  United  States 
by  citizens  of  another  state,  or  by  citizens 
or  subjects  of  any  foreign  state.  Chisholm 
V.  Georgia,  2  Dall.  419,  1 :  440 
Cited  in  New  .Tersey  v.  New  York,  5  Pet.  289, 

8  L.  ed.  129 — Briscoe  y.  Bank  of  Kentucky, 
11  Pet.  321,  9  L.  ed.  734 — Massachusetts 
Y.  Rhode  Island,  12  Pet.  7G1,  9  L.  ed.  1275 
— Florida  v.  Georgia,  17  How.  519.  15  L. 
ed.  193 — New  Hampshire  v.  Louisiana,  108 
U.  S.  86,  27  L.  ed.  660,  2  Sup.  Ct.  Rep. 
176 — Ames  y.  Kansas,  111  U.  S.  466,  28 
L.  ed.  489,  4  Sup.  Ct.  Rep.  437 — Hans  y. 
Louisiana,  134  U.  S.  11.  33  L.  ed.  846,  10 
Sup.  Ct.  Rep.  504 — Smith  v.  Reeves,  178  U. 
S.  446,  44  L.  ed.  1145.  20  Sup.  Ct.  Rep.  919 
— South  Dakota  y.  North  Carolina,  192  U. 
S.  315,  48  L.  ed.  459,  24  Sup.  Ct.  Rep. 
269 — Baltimore  &  O.  R.  Co.  y.  Allen,  17 
Fed.  177 — Harvey  v.  Virginia,  20  Fed.  415 
— Hans  Y.  Louisiana.  24  Fed.  67 — King  v. 
McLean  Asylum,  26  L.R.A.  786,  12  C  C.  A. 


150,  21  U.  8.  App.  481,  64  Fed.  886 — Tbebo 
Y.  Choctaw  Tribe  of  Indians,  18  C.  C.  A. 
522,  27  U.  S.  App.  657,  66  Fed.  375 — West- 
ern U.  Teleg.  Co.  v.  Henderson,  68  Fed.  590 
—Smith  Y.  Rackllire,  31  C.  C.  A.  333,  59 
U.  S.  App.  427,  87  Fed.  968 — ^Re  ConnoHy. 
100  Fed.  625— Farmers'  Nat.  Bank  v.  Jones, 
105  Fed.  462 — United  States  v.  Lew  Poy 
Dew,  119  Fed.  790 — Ex  parte  SUte,  62  Ala. 
236,  28  Am.  Rep.  567— Plqua  Bank  v. 
Knoup,  6  Ohio  St.  375 — Ez  parte  Langston, 
9  Ohio  St.  295 — Com.  ez  rel.  Kirkpatrick  y. 
Western  U.  Teleg.  Co.  1  Dauphin  Co.  Rep. 
147 — State  ex  rel.  Drake  v.  Doyle,  40  WU. 
200,  22  Am.  Rep.  692. 

JEditorial  note. 

Suits  against  state.         15:991;   33:642 

Construction  of  1 1th  Amendment. 

Effect  of  11th  Amendment  on  Jurisdic- 
tion Over  Suits  between  States,  see 
Supreme  Court  of  the  United 
States,  118. 

264.  An  action  against  a  state  by  a  cor- 
poration created  by  Congress  is  not  author- 
ized b^  U.  S.  Const,  art.  3,  §  2,  as  a  case 
arising  under  the  Constitution  and  laws  of 
the  United  States,  although  the  11th  Amend. 
in  terms  prohibits  actions  against  a  state 
"by  citizens  of  another  state  or  by  citizens 
or  subjects  of  any  foreign  state."  Smith  ▼. 
Reeves,  178  U.  S.  436,  20  Sup.  Ct.  Rep.  919, 

44:  1140 

265.  The  prohibition  in  the  11th  Amend- 
ment to  the  Constitution,  of  suits  against 
a  state,  applies  to  suits  past,  present,  or 
future.  Hollingsworth  v.  Virginia,  3  Dall. 
378,  1:644 
Cited  in  Sundry  African  Slaves  v.  Madraso,  1 

Pet.  122,  7  L.  ed.  79 — LivinKiston  y.  Story, 
11  Pet.  397,  9  L.  ed.  764— Rhode  Island  y. 
Massachusetts,  12  Pet.  731,  9  L.  ed.  126S 
—United  States  v.  Lee,  106  17.  8.  242,  27 
L.  ed.  189,  1  Sup.  Ct.  Rep.  240 — Hans  y. 
Louisiana,  134  U.  S.  11,  33  L.  ed.  846,  10 
Sup.  Ct.  Rep.  504 — Bains  v.  The  James  Jk 
Catherine,  Baldw.  561,  Fed.  Cas.  No.  756 
— Buckner  v.  Street.  1  Dili.  259.  7  Nat. 
Bankr.  Reg.  267,  Fed.  Cas.  No.  2,098 — Bx 
parte  Dudley  1  Clark  (Pa.)  103,  Fed.  Cas. 
No.  4,114— Johnson  v.  Tompkins,  Baldw. 
598,  Fed.  Cas.  No.  7.416 — Ex  parte  SUte, 
52  Ala.  236,  23  Am.  Rep.  567— Bay  City  ft 
E.  S.  R.  Co.  V.  Austin,  21  Mich.  414 — Be 
Senate  File  31,  25  Neb.  873,  41  N.  W.  981 
— Bierbower  v.  Miller,  30  Neb.  181,  47  N. 
W.  1 — Buckingham  v.  GranYille  Alexandria 
Soc.  2  Ohio.  367 — Ex  parte  Dudley.  1  Clark 
(Pa.)  103 — Com.  ex  rel.  v.  Griest,  196  Pa. 
412,  50  L.R.A.  574,  46  Atl.  505— RoberU 
v.  State,  2  Overt.  425 — State  ex  rel.  Drake 
Y.   Doyle.  40  Wis.  202,  22  Am.  Rep.  692. 

266.  A  suit  by  an  alien  to  enjoin  the 
state  of  Virginia  from  bringing  a  suit  to 
enforce  collection  of  taxes  for  the  payment 
of  which  coupons,  originally  attached  to  its 
bonds,  had  been  tendered,  is  within  the  pro- 
hibition of  the  11th  Amendment.  Re  Ayers, 
123  U.  S.  443,  8  Sup.  Ct.  Rep.  164,  31:  216 
Distinffuished    in    Lincoln    County    y.    Lunlag. 

133  U.  S.  530,  33  L.  ed.  767.  10  Sup.  Ct. 
Rep.  363. 

Cited  in  Christian  v.  Atlantic  ft  N.  C.  R.  Co. 
133  U.  S.  243,  33  L.  ed.  593,  10  Sup.  Ct. 
Rep.  260 — Hans  v.  Louisiana,  184  U.  8.  10. 
33   L.   ed.   845.   10   Sup.   Ct.   Rep.   504— Me- 
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Gahey  ▼.  Virginia,  135  U.  8.  681,  84  L.  ed. 
311,  10  Sup.  Ct.  Rep.  072 — Re  Tyler,  149 
U.  8.  188,  37  L.  ed.  697,  13  Sup.  Ct.  Rep. 
785 — Ball  ▼.  Halsell,  161  17.  S.  83,  40  L. 
ed.  625,  16  Sup.  Ct.  Rep.  554— McCullougb 
V.   Virginia,   172   U.   S.   106,   43   L.   ed.   383. 

19  Sup.  Ct.  Rep.  134 — Smith  v.  Reeves.  178 
U.  S.  447,  44  L.  ed.  1146,  20  Sup.  Ct.  Rep. 
019 — South  Dakota  ▼.  North  Carolina,  192 
U.  8.  342,  48  L.  ed.  471,  24  Sup.  Ct.  Rep. 
26»— Tanner  v.  United  States,  32  Ct.  CI. 
206 — McConnaughy  v.  Pennoyer,  43  Fed. 
190 — Abeel  v.  Culberson,  56  Fed.  333 — Thebo 
V.  Choctaw  Tribe  of  Indians,  13  C.  C.  A. 
522,  27  U.  8.  App.  657,  66  Fed.  376— Green 
V.  Mills.  30  L.R.A.  97,  16  C.  C.  A.  528,  25 
U.  8.  App.  383,  69  Fed.  863 — Western  U. 
Teleg.  Co.  ▼.  Myatt,  98  Fed.  356 — Farmers' 
Nat.  Bank  ▼.  Jones,  105  Fed.  462— Taylor 
T.  Hall,  71  Tex.  213,  9  S.  W.  148 — Thomson 
y.  Baker,  90  Tex.  168.  38  8.  W.  21. 

Consent  to  be  sued. 

Grant   to   Corporations   Generally,    see 
Corporations,  290,  292,  293,  310. 

267.  A  state  may  be  sued  by  its  own  con- 
sent. It  may,  if  it  thinks  proper,  waive  its 
privilege  and  permit  itself  to  be  made  a 
defendant  in  a  suit  by  individuals  or  by 
another  state.  Hans  v.  Louisiana,  134  U.  S. 
1,  10  Sup.  Ct.  Rep.  504,  33:  842 
Beers  use  of  Platenius  v.  Arkansas,  20  How. 

527,  15:  991 

Clark  V.  Barnard,  108  U.  8.  436,  2  Sup.  Ct. 

Rep.  878,  27:  780 

Reagan  v.  Farmer's  Loan  &   T.  Co.  154  U. 

S.  362,  420,  1031,  14  Sup.  Ct.  Rep.  1047, 

1062,  38:  1014 

Cited    In    Ball    v.    Halsell,    161    U.    S.   83,    40 

L.  ed.  625,  16  Sup.  Ct.  Rep.  554 — ^The  Pa- 

qnete  Habana,  175  U.  S.  703,  44  L.  ed.  330, 

20  Sup.  Ct.  Rep.  290 — Smith  v  Reeves,  178 
U.  8.  440,  44  L.  ed.  1143,  20  Sup.  Ct.  Rep. 
919 — ^Tanner  v.  United  States,  32  Ct.  CI. 
206 — Mehlln  v.  Ice,  5  C.  C.  A.  410,  12  U. 
S.  App.  305,  56  Fed.  19 — Saranac  Land  & 
Timber  Co.  v.  Roberts,  68  Fed.  522 — Kx 
parte  State,  52  Ala.  235,  23  Am.  Rep.  667 
— Belt  V.  United  States,  4  App.  D.  C.  31 — 
Lowry  ▼.  Thompson,  25  S.  C.  421,  1  8.  B. 
141 — Columbia  Water  Power  Co.  v.  Colum- 
bia Electric  Street  R.  Light  &  P.  Co.  43  S. 
C.  169,  20  8.  B.  1002 — State  v.  Bank  of 
Tennrssoe,  3  Baxt.  408 — Cecil  v.  Clark,  44 
W.  Va.  674,  30  8.  B.  216. 

268.  The  states  waived  their  exemption 
from  judicial  power  as  independent  sover- 
eigns by  their  ratification  of  the  Federal  | 
Constitution,  in  which  provisions  for  the 
exercise  of  such  power  over  them  by  the 
Federal  courts  is  made.  Cohen  v.  Virginia, 
6  Wheat.  264,  5:  257 
Cited   in    Rhode   Island    v.    Massachusetts,    12 

Pet.  720,  9  L.  ed.  1259=— St.  Luke's  Hospital 
V.  Barclay,  3  Blatchf.  264,  Fed.  Cas.  No. 
12,241 — Vlrsrlnia  Coupon  Cases,  25  Fed.  657. 

269.  No  waiver  by  the  state  of  its  con- 
stitutional immunity  from  a  suit  in  a  Fed- 
eral court  to  set  aside  the  title  of  the  state 
to  lands  sold  for  unpaid  taxes  can  be 
gathered  from  the  provision  of  Mich.  Pub. 
.\cts  1899,  act  No.  97,  for  making  the  audi- 
tor general  a  party  defendant  to  all  actions 
or  proceedings  to  set  aside  a  sale  for  delin- 
quent taxes  on  lands  held  as  state  tax 
lands,  or  which  have  been  sold  as  such,  ur 


which  have  been  sold  at  annual  tax  sales, 
since  the  statute  makes  such  requirements 
with  reference  to  procedure  and  costs  as 
to  indicate  that  the  legislature  had  in  mind 
only  proceedings  in  the  state  courts.  Chand- 
ler V.  Dix,  194  U.  S.  690,  24  Sup.  Ct.  Rep. 
766,  48:  1129 

Cited  In  Madlsonvllle  Traction  Co.  v.  St.  Ber- 
nard Mln.  Co.  196  U.  S.  258,  49  L.  ed.  470, 
25  Sup.  Ct.  Rep.  251— Smith  v.  Alexander, 
146  Fted.  108. 

270.  The  appearance  of  a  state  in  a  court 
of  the  United  States  is  a  voluntary  sub- 
mission to  its  jurisdiction.  Clark  v.  Bar- 
nard, 108  U.  S.  436,  2  Sup.  Ct.  Rep.  878, 

27:780 

Cited  In  Cunningham  t.  Macon  &  B.  R.  Co.  109 

U.  S.  452,  27  L.  ed.  994,  3  Sup.  Ct.  Rep.  292 

— 'Hans  V.  Louisiana,  134  U.  8.  17,  37  Ij.  ed. 

848,  10  Sup.  Ct.  Rep.  504. 

271.  County  treasurers  sought  to  be  en- 
joined from  collecting  state  taxes  because 
of  an  asserted  contract  exemption  from 
taxation  were  endowed  with  the  power  to 
submit  the  rights  of  the  state  to  judicial 
determination  by  a  provision  of  the  statute 
under  which  the  taxes  were  levied,  that  if 
the  state  is  interested  in  the  revenue  in- 
volved in  actions  against  ooimty  auditors 
and  treasurers  for  performing  or  attempting 
to  perform  their  duties,  the  state  auditor 
shall  be  informed,  who  shall,  in  turn,  notify 
the  attorney  general,  "who  shall  defend  said 
action  for  and  on  behalf  of  the  state." 
Gunter  v.  Atlantic  Coast  Line  R.  Co.  200 
U.  S.  273,  2(5  Sup.  Ct.  Rep.  262,        50:  477 

272.  A  state  has  a  right  to  couple  with 
its  consent  to  be  sued  on  account  of  taxes 
alleged  to  have  been  exacted  under  illegal 
assessments  a  condition  that  the  suit  be 
brought  in  one  of  its  own  courts.  Smith 
V.  Reeves,  178  U.  S.  436,  20  Sup.  Ct.  Rep. 
919  44:  1140 
Cited  in  Re  Hoople,  179  N.  Y.  311,  72  N.  B.  229 

— Kawananakoa  v.  Polyblank,  205  U.  S.  353, 
51  L.  ed.  836,  27  Sup.  Ct  Rep.  526. 

273.  The  consent  of  the  state  to  be  sued 
which  is  given  by  Cal.  Pol.  Code,  §  3669, 
providing  that  the  state  treasurer  may  de- 
mand trial  in  the  superior  court  of  Sacra- 
mento county,  must  oe  deemed  to  be  lim- 
ited to  actions  in  the  state  court,  and  not 
to  authorize  such  action  in  a  Federal  court. 
Smith  V.  Reeves,  178  U.  S.  436,  20  Sup.  Ct. 
Rep.  919,  44:1140 

Withdrawal  of  consent. 

Impairment  of  Contract  Obligations  by, 
see  Constitutional  Law,  IV.  g,  4, 
h   (4). 

See  also  Constitutional  Law,  1098. 

274.  A  state  may  repeal  a  statute  per- 
mitting it  to  be  sued.  Darrington  v.  Bank 
of  Alabama,  13  How.  12,  14:  30 
Cited  In  Lowry  v.  Thompson,  25  8.  C   426,  1  8. 

E.  141— Swann  v.  Buck,  40  Miss.  299. 

275.  The  sovereignty  may  prescribe  the 
terms  and  conditions  on  which  it  consents 
to  be  sued,  and  the  manner  in  which  thr 
suit  shall  be  conducted,  and  may  withdraw 
its   consent  whenever   justice  to   the   public 
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requires  it.  Beers  use  of  Platenius  v.  Ar- 
kansas, 20  How.  527,  15:  991 
Cited  Id  United  States  ▼.  Lee,  106  U.  8.  227, 

27  L.  ed.  184,  1  Sup.  Ct.  Rep.  240— Ball  v. 

Halsell,  161  U.  S.  83,  40  L.  ed.  625.  16  Sup. 

Ct.  Rep.  .554— United  States  v.  Parrott,  Mc- 

All.  321,  Fed.  Cas.  No.  15,998— Chaflfraix  ▼. 

Board  of  Liquidation,  11  Fed.  654 — Moore  ▼. 

Tate,  87  Tenn.  744,  10  Am.  St.  Rep.  712,  11 

S.  W.  985. 

276.  In  exercising  the  power  to  withdraw 
its  consent  to  be  sued,  the  state  violates  no 
contract  with  the  parties;  it  merely  regu- 
lates the  proceedings  m  itf  own  courts. 
Beers  v.  Arkansas,  20  How.  527,  15:  991 
Cited  in   Re  Ayers,   123  U.   S.   505,  31   L.  ed. 

229,  8  Sup.  Ct.  Rep.  164— Hans  .'.  I^uisiana, 
134  U.  S.  17,  33  L.  ed.  848,  10  Sup.  Ct.  Rep. 
504— Smith  V.  Reeves,  178  U.  S.  448.  44  L. 
ed.  114«,  20  Sup.  Ct.  Rep.  019 — South  Dako- 
ta V.  North  Carolina,  192  U.  S.  342,  48  L.  ed. 
471,  24  Sup.  Ct.  Rep.  269— Galbes  v.  Glrard, 
40  Fed.  501— Auld  v.  Butcher.  2  Kan.  151— 
State  ex  rel.  Hart  v.  Burke,  33  La.  Ann. 
612 — Wooster  v.  Plymouth  62  N.  H.  204— 
Re  Hoople,  179  N.  Y.  312,  72  N.  E.  229— 
Maury  ▼.  Com.  92  Va.  314,  23  S.  E.  757. 

3.  Bem€d:e8. 

277.  The  submission  of  a  state  to  suit 
subjects  it  to  such  remedies  as  are  avail- 
able in  cases  involving  private  rights  only. 
Per  Field,  J.,  Louisiana  ex  rel.  Elliott  v. 
Jumel,  107  U.  S.  711,  2  Sup.  Ct.  Rep.  128, 

27:448 
Cited  In  State  ez  rel.  Cunningham  ▼.  Lazarus, 
40  La.  Ann.  858,  5  So.  289.     . 

o.  Suits  against  Officers, 

1.  In  General, 

On  Whom  Citation  or  Writ  of  Error  Served, 
see  Appeal  and  Error,  2959. 

Power  of  Courts  to  Control  Executive  Au- 
thority, see  Courts,  233. 

Whether  Trustees  of  State  Institution  are 
Corporation  for  Purpose  of  Federal  Ju- 
risdiction, see  Courts,  668. 

Requisition  Officer  as  State  Officer  Amena- 
ble to  State  Habeas  Corpus,  see  Habeas 
Corpus,  25. 

Limitation  of  Terms  of  Injunction  so  as  to 
Exclude  Officers  not  Joined  as  Parties, 
see   Injimction,   231. 

Power  to  Extend  Injunction  to  Successors 
in  Office,  see  Injunction,  232. 

278.  Suits  will  lie  against  individual  de- 
fondants  who,  under  color  of  authority  of 
unconstitutional  state  legislation,  are  guilty 
of  personal  trespasses  and  wrongs,  and 
against  officers  in  their  official  capacity, 
either  to  arrest  or  direct  their  official  action 
by  injunction  or  mandamus,  where  such 
suits  are  authorized  by  law  and  the  act  to 
be  done  or  omitted  is  purely  ministerial. 
Re  Ayers,  123  U.  S.  443,  8  Sup.  Ct.  Rep. 
164,  31:216 
Cited  In  Stauley  v.  Schwalby,  147  U.  S.  523,  37 

L.  ed.  265,   13  Sup.  Ct.  Rep.  418 — State  ex 
rel.  Robert  Mitchell  Furniture  Co.  v.  Toole, 


26  Mont.  28,  55  L.R.A.  647.  91  Am.  St.  Rep. 
386,  66  Pac.  496 — Ratos  v.  Taylor,  87  Tenn. 
330.  3  L.R.A.  319,  11  8.  W.  266 — Stanley  t. 
Schwalby,  85  Tex.  353.  19  S.  W.  264. 

279.  An  injunction  may  be  granted  to  re- 
strain the  governor  and  commissioner  of 
the  general  land  office  of  the  state  from  dis- 
posing of  public  lands  which  had  be«>ii 
granted  to  complainant.  Davis  v.  Gray,  16 
Wall.  203.  21:447 
Cited  In  Walsh  v.  Preston,  109  TT.  S.  317,  27 

L.  ed.  948,  3  Sup.  Ct.  Rep.  169 — Reagan  ▼. 
Farmers*  I^an  &  T.  Co.  154  U.  S.  389,  38 
L.  ed.  1021,  4  Inters.  Com.  Rep.  566,  14  Sup. 
Ct.  Rep.  1047 — Lerma  v.  Stevenson,  40  Fed. 
359. 

280.  Right  to  maintain  an  action  against 
an  officer  of  the  government  for  the  purpose 
of  obtaining  an  adjudication  of  rignts  be- 
tween an  individual  and  the  government 
recognized.    Brown  v.  Huger,  21  How.  305, 

16:  125 
Cited  In  United  States  v.  Lee,  106  U.  8.  215. 

27  L.  ed.  180.  1  Sup.  Ct.  Rep.  240 — Cun- 
ningham V.  Macon  &  B.  R.  Co.  109  U.  S.  452, 
27  L.  ed.  994 — Poindexter  v.  Greenhow,  114 
U.  S.  287.  29  L.  ed.  192,  5  Sup.  Ct.  Rep.  903 
— Reagan  v.  Farmers'  Loan  &  T.  Co.  154  U. 
S.  391,  38  L.  ed.  1021,  4  Inters.  Com.  Rep. 
567,  14  Sup.  Ct.  Rep.  1047— Tlndal  v.  Wes- 
ley. 167  U.  S.  214,  42  L.  ed.  140,  17  Sup.  Ct. 
Rep.  770 — Head  v.  Porter,  48  Fed.  463 — 
King  v.  La  Grange,  61  Cal.  228— Re  Miller, 
5  Mackey,  510 — Budd  v.  tloustoo,  36  La. 
Ann.  961. 

281.  Upon  a  petition  for  mandamus 
against  a  tax  collector,  under  Va.  act  of 
Alarch  20,  1882,  to  compel  him  to  receive 
coupon  bonds  in  payment  of  taxes,  accord- 
ing to  the  terms  of  the  bonds,  the  court 
may  require  the  petitioner  to  pay  the  taxes, 
and  send  the  coupons  to  the  county  court, 
on  an  issue  framed  between  the  petitioner 
and  the  state  as  to  the  validity  of  the 
bonds.  Antoni  v.  Greenhow,  107  U.  S. 
769,  2  Sup.  Ct.  Rep.  91,  27:  468 
Cited   in    Poindexter   v.    Greenhow,    114    U.    S. 

293,  29  L.  ed.  194,  5  Sup.  Ct.  Rep.  t>03 — 
Re  Ayers,  123  U.  S.  510.  31  L.  ed.  231.  8 
Sup.  Ct.  Rep.  164 — Pennojcr  v.  McCon- 
naughy,  140  U.  S.  10,  35  L.  ed.  365,  11  Sup. 
Ct.  Rep.  699 — Reagan  v.  Farmers'  Loan  & 
T.  Co.  154  U.  S.  389,  38  L.  ed.  1021,  4  Inters. 
Com.  Rep.  566,  14  Sup.  Ct.  Rep.  1047 — Tln- 
dal V.  Wesley.  167  U.  S.  219.  42  L.  ed.  142, 
17  Sup.  Ct.  Rop.  770— Chicago  &  N.  W.  R. 
Co.  V.  Dey.  1  L.R.A.  747,  2  Inters.  Com.  Rep. 
328,  35  Fed.  870— Mills  v.  Green,  67  Fed. 
824 — Western  U.  Teleg.  Co.  ▼.  Henderson, 
08  Fed.  507 — ^t'armers*  Nat.  Bank  v.  Jones, 
105  Fed.  404— Starr  v.  Chicago.  R.  I.  &  P.  R. 
Co.  110  Fed.  7 — State  ex  rel.  Buchanan  v. 
State  Treasurer,  OS  S.  C.  420,  78  S.  E.  683. 

2.  As  Suits  against  State. 

Authority  of  Officers  to  Waive  Immunity, 

see  supra,  271. 
Injunction  Ancillary  to  Suit  to  which  State 

Consented,  see  Courts,  1048. 
Want  of  Interest  in  Nonresident  Creditor  aa 

Defeating   Bill    to   Enjoin   Increase   of 

Debt,  see  Injunction,  216. 
Conclusiveness  against  State  of  Jud;;ment 

against    Officer,    see   Judgment,    S33. 
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Suits  against  United  States  Officers  as 
against  United  States,  see  United 
SUtes,  183-189. 

282.  In  deciding  who  are  parties  to  the 
suit,  the  court  will  not  look  beyond  the 
record.  Making  a  state  officer  a  party  does 
not  make  the  state  a  party,  although  its 
law  may  have  prompted  his  action,  and  it 
may  be  the  real  party  in  interest.  Davis 
V.  Gray.  16  Wall.  203,  21 :  447 
Cited  Id  Knapp  v.  Troy  &  B.  R.  Co.  20  Wall. 

124.  22  L.  ed.  331 — Calhoun  v.  Lanaux,  127 
U.  S.  630,  32  L.  ed.  209,  8  Sup.  Ct.  Rep. 
1345— Hans  v.  I^ulsiana,  134  U.  S.  16,  33 
L.  ed.  847,  10  Sup.  Ct.  Rep.  504 — TIndal  v. 
Wesley.  167  U.  8.  220.  42  L.  ed.  142,  17  Sup. 
Ct.  Rep.  770 — Lee  v.  Kaufman,  3  HuETbes, 
83.  Fed.  Cas.  No.  8.101 — Weed  Sewlni;  Mach. 
Co.  ▼.  Wicks.  3  Dill.  266,  Fed.  Cas.  No.  17.- 
348— Chicago  &  N.  W.  R.  Co.  v.  Dey.  1  L.R.A. 
747,  2  Inters.  Com.  Rep.  328,  35  Fed.  860 — 
Tncbman  v.  Welch,  42  B'ed.  552 — Southern 
R.  Co.  V.  North  Carolina  R.  Co.  81  Fed.  600 
— Mlnot  V.  Mastin.  37  C.  C.  A.  237,  05  Ve6. 
738^KiDg  T.  La  Grange.  61  Cal.  228— Mc- 
Whorter  v.  Pensacola  &  A.  R.  Co.  24  Fla. 
461,  2  L.R.A.  506,  12  Am.  St.  Rep.  220,  5  So. 
504 — Anderson  v.  Buffalo,  N.  Y.  &  P.  R.  Co. 
2  Pa.  Co.  Ct.  404 — Lowry  v.  Thompson.  25 
8.  C.  420.  1  S.  E.  141— Columbia  Water 
Power  Co.  v.  Columbia  Electric  Street  tt. 
Light  &  P.  Co.  43  S.  C.  168,  20  S.  E.  1002— 
Butler  V.  Ellerbe,  44  S.  C.  201,  22  S.  E.  425 
— ^Lynn  ▼.  Polk,  8  I^ea.  250 — Biedsoe  ▼.  In- 
ternational R.  Co.  40  Tex.  570 — Bennett  v. 
Northern  P.  R..  Co.  17  Wash.  536,  50  Pac. 
496 — State  ex  rel.  Drake  v.  Doyle.  40  Wis. 
210,  22  Am.  Rep.  602. 

283.  Though  the  state  be  not  nominally  a 
party  on  the  record,  if  the  defendants  are 
its  officers  and  agents  through  whom  alone 
it  can  act  in  doing  and  refusing  to  do  the 
things  which  constitute  a  breach  of  its  con- 
tract, the  suit  is  still  one  in  substance, 
though  not  in  form,  a  suit  against  the  state. 
Re  AycTS,  123  U.  S.  443,  8  Sup.  Ct.  Rep. 
164,  31 :  2f6 
died  in  United  States  y.  Bee1)e,  127  U.  S.  344, 

32  L.  ed.  124,  8  Sup.  Ct.  Rep.  1083— North 
Carolina  ▼.  Temple,  134  U.  S.  30,  33  L.  ed. 
852,  10  Sup.  Ct.  Rep.  500 — Louisiana  ex  rel. 
New  York  Guaranty  &  Indemnity  Co.  v. 
Steele,  134  U.  S.  232,  33  L.  ed.  802,  10  Sup. 
Ct  Rep.  511 — Pennoyer  v.  McConnaugfay,  140 
U.  8.  10.  35  L.  ed.  365,  11  Sup.  Ct.  Rep. 
600 — Harkrader  y.  Wadley.  172  U.  S.  160, 
43  L.  ed.  406,  10  Sup.  Ct.  Rep.  110 — Fltts 
y.  McGhee.  172  U.  S.  525,  43  L.  ed.  540, 
10  Sap.  Ct.  Rep.  260 — Smith  v.  Reeyes,  178 
U.  8.  440,  44  L.  ed.  1143.  20  Sup.  Ct.  Rep. 
010 — Missouri.  .K.  &  T.  R.  Co.  y.  Missouri 
R.  4k  Warehouse  Comrs.  (Missouri,  K.  &  T. 
R.  Co.  ▼.  Hickman)  183  U.  S.  50.  46  L.  ed. 
83,  22  Sup.  Ct.  Rep.  18 — Minnesota  y.  Hitch- 
cock, 185  U.  8.  386,  46  L.  ed.  062,  22  Sup. 
Ct.  Rep.  650 — Chicago  &  N.  W.  R.  Co.  y. 
Dey,  1  L.R.A.  747,  2  Inters.  Com.  Rep.  328. 
35  Fed.  869 — Ferguson  y.  Ross,  38  Fed.  163 
— Tuchman  y.  Welch,  42  Fed.  550 — Yale 
College  y.  Sanger,  62  Fed.  183 — Mills  y. 
Green,  67  Fed.  823 — Western  U.  Tel  eg.  Co. 
y.  Henderson,  68  Fed.  505 — Metropolitan  L. 
Ins.  Co.  y.  McNnll,  81  Fed.  802 — Mutual 
L.  Ins.  Co.  y.  Boyle,  82  Fed.  710 — Smith  y. 
Rackliffe,  31  C.  C.  A.  330,  50  U.  S.  App. 
427,  87  Fed.  066 — Manchester  F.  Ins.  Co. 
y.  Herriott.  91  Fed.  714 — Re  Comingore,  06 
Fed.  663— Farmers'  Nat.  Bank  y.  Jones,  105 


Fed.  464— Starr  y.  Chicago.  B.  I.  &  P.  R. 
Co.  110  Fed.  7 — Arbuckle  y.  Blackburn,  65. 
L.R.A.  871,  51  C.  C.  A.  120,  113  Fed.  623— 
Southern  Exp.  Co.  y.  Ensley,  116  Fed.  760 — 
Union  Trust  Co.  v.  Steams,  110  Fed.  701 — 
McConneli  y.  Arkansas  Brick  &  Mfg.  Co.  70 
Ark.  584.  60  S.  W.  550— McWhorter  y.  Pen- 
sacola &  A.  R.  Co.  24  Fla.  461,  2  L.R.A. 
506.  12  Am.  St.  Rep.  220.  5  So.  120— Milli- 
kan  y.  Lafayette.  118  Ind.  328,  20  N.  E. 
847— Shugart  y.  Miles.  125  Ind.  453,  25 
N.  E.  551 — Scottish  Union  &  Nat.  Ins.  Co. 
y.  Herriott,  100  Iowa.  610,  77  Am.  St.  Rep. 
548,  80  N.  W.  663— Hickman  y.  Missouri, 
K.  &  T.  R.  Co.  151  Mo.  650,  52  S.  W.  351 
— State  y.  Chicago,  R.  I.  A  P.  R.  Co.  61  Neb. 
540,  85  N.  W.  556 — Columbia  Water  Power 
Co.  y.  Columbia  Electric  Street  R.  Light  & 
P.  Co.  43  S.  C.  165,  20  S.  E.  1002— Butler 
V.  Ellerbe,  44  S.  C.  263,  22  8.  E.  425— 
Carolina  Nat.  Bank  v.  State,  60  8.  C.  474. 
85  Am.  St.  Rep.  865,  38  S.  K.  629— Miller 
y.  State  Bd.  of  Agriculture,  40  W.  Va.  104, 
76  Am.  St.  Rep.  811,  32  8.  E.  1007— Blue 
Jacket  Consol.  Copper  Co.  y.  Scherr,  50  W 
Va.  541,  40  S.  E.  514. 

284.  A  suit  to  restrain  the  enforcement  by 
state  officers  of  unjust  and  unreasonable 
rates  fixed  for  carriers  by  state  authority  is 
not  a  suit  against  the  state,  within  the  pro- 
hibition of  the  11th  Amendment,  since  the 
state  is  interested  only  in  a  governmental 
and  not  in  a  pecuniary  sense.  Reagan  v. 
Farmers*  Loan  &  T.  Co.  154  U.  S.  362,  420, 
4  Inters  Com.  Rep.  560,  578,  14  Sup.  Ct.  Reo. 
1047,  1062,  38:  1014,  1031 
Cited  in    Fltts  y.   McGhee,   172  U.   8.  520,  43 

L.  ed.  541.  10  Sup.  Ct.  Rep.  260 — Missouri. 
K.  &  T.  R.  Co.  V.  Missouri  R.  &  Warehouse 
Comrs.  (Missouri.  K.  &  T.  R.  Co.  y.  Hick- 
man) 183  U.  8.  60,  46  L.  ed.  84,  22  Sup. 
Ct.  Rep.  18 — Parsons  y.  Slaughter,  63  Fed. 
870 — Cuban  S.  8.  Co.  v.  Fltzpatrlck,  66  Fed. 
68 — Western  U.  Teleg.  Co.  v.  Henderson,  68 
Fed.  508 — Metropolitan  L.  Ins.  Co.  y.  Mc- 
Nall,  81  Fed.  806 — Central  Trust  Co.  v. 
Citizens'  Street  R.  Co.  82  Fed.  3— Consoli- 
dated W^ater  Co.  y.  San  Diego,  84  Fed.  370 
— DInsmore  y.  Southern  Exp.  Co.  02  Fed. 
717— Ball  V.  Rutland  R.  Co.  03  Fed.  518— 
Hickman  y.  Missouri.  K.  &  T.  R.  Co.  07 
Fed.  116 — ^Western  U.  Tel'-g.  Co.  y.  Myatt. 
08  Fed.  357 — Coulter  v.  Weir,  62  C.  C.  A. 
437.  127  Fed.  005 — Camden  Interstate  R. 
Co.  V.  Catlettsburg,  120  Fed.  425 — Illinois 
C.  R.  Co.  y.  Mississippi  R.  Commission,  70 
C.  C.  A.  621,  138  Fed.  331 — Berman  v. 
Minnesota  State  Agri.  Soc.  03  Minn.  127, 
100  N.  W.  732— Hickman  v.  Missouri,  K. 
&  T.  R.  Co.  151  Mo.  650,  52  8.  W.  351— 
State  ex  rel.  Crow  y.  Atchison,  T.  &  S.  F. 
R.  Co.  176  Mo.  711,  63  L.R.A.  776,  75  S. 
W.  776— State  y.  Chicago,  R.  I.  &  P.  R.  Co. 
61  Neb.  540    85  N.  W.  556. 

285.  Making  a  stiite  officer  a  party  to  an 
action  does  not  make  the  state  a  party  to 
the  action.  Jefferson  Branch  Bank  v.  Skelly, 
1  Black,  436,  17:  173 
Vited  in  Dayis  y.   Gray.   16  Wall.   220,   21    L. 

ed.  453— Cutting  y.  Gilbert,  5  Blatchf.  263, 
Fed.  Cas.  No.  3.510 — Georgia  y.  Atkins,  1 
Abb.  (U.  S.)  25,  Fed.  Cas.  No.  6,350— 
Hancock  v.  Walsh,  3  Woods.  360,  Fed.  Cas. 
No.  6,012 — Lowry  y.  Thompson.  25  S.  C. 
431,  1  S.  E.  141— Lynn  v.  Polk,  8  Lea,  250. 

Against  officers  having:  no  special  per- 
sonal Interest. 

286.  A  suit  to  enjoin  the  enforcement  of 
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an  order  of  the  Mississippi  railroad  commis- 
sion compelling  a  railroad  company  to  stop 
its  trains  at  a  specified  .  station  is  not  a 
suit  against  the  state.  Mississippi  Railroad 
Commission  v.  Illinois  C.  R.  Co.  203  U.  S. 
335,  27  Sup.  Ct.  Rep.  90,  51 :  209 

287.  In  a  case  where  the  chief  magistrate 
of  a  state  is  sued,  not  by  his  name,  but  by 
his  style  of  office,  and  the  claim  made  upon 
him  is  entirely  in  his  official  character,  the 
state  itself  may  be  considered  a  party  on 
the  record.  Governor  of  Georgia  v.  Madrozo 
(Sundry  African  Slaves  v.  Madrozo)  1  Pet. 
110,  7: 73 
Twenty   Per   Cent   Cases,    20    Wall.    179, 

22:  339 
Cited  In  McNntt  ▼.  Bland,  2  How.  23,  11  U 
ed.  165 — Florida  v.  Georgia,  17  How.  500, 
15  L.  ed.  197 — Kentucky  v.  Dennlson,  24 
How.  97,  16  L.  ed.  726 — ^United  States  ▼. 
Lee,  106  U.  S.  212,  27  L.  ed.  179,  1  Sup. 
Ct.  Rep.  240 — Chew  Heong  v.  United  States. 
112  U.  S.  559,  28  L.  ed.  778,  5  Sup.  Ct. 
Rep.  255 — Bernard  v.  United  States,  26  Ct. 
CI.  315 — Re  Ayers,  123  U.  S.  488,  31  L.  ed. 
224,  8  Sup.  Ct.  Rep.  164— Gill  v.  Stebblns,  2 
Paine,  419,  Fed.  Cas.  No.  5,431 — McCauley 
V.  Kellogg,  2  Woods,  22,  Fed.  Cas.  No.  8.688 
— Chaff ralx  v.  Board  of  Liquidation,  11  Fed. 
648 — Central  Trnst  Co.  v.  Sheffield  &  B. 
Coal,  Iron  &  R.  Co.  60  Fed.  16 — McClellan 
V.  Pyeatt.  32  U.  S.  App.  104,  14  C.  C.  A. 
143,  66  Fed.  846 — Wrlghtman  v.  Boone 
County,  31  C.  C.  A.  572,  60  U.  S.  App. 
100,  88  Fed.  436 — Dodge  v.  Nevada  Nat. 
Bank,  48  C.  C.  A.  631,  109  Fed.  731— 
Morencl  Copper  Co.  v.  Freer,  127  Fed.  203 
— Comer  v.  Bankhead,  70  Ala.  496 — State 
ex  rel.  Fleming  v.  Crawford,  28  Fla.  509, 
14  L.R.A.  263,  10  So.  118— Galusha  v.  Wendt, 
114  Iowa,  603,  87  N.  W.  612 — State  ex  rel. 
Hart  ▼.  Burke,  33  La.  Ann.  50.*) — Southern 
Wire  Co.  V.  St.  Louis  Bridge  &  Tunnel  R. 
Co.  38  Mo.  App.  198 — State  v.  Woodruff,  83 
Miss.  117,  36  So.  79— Fitzgerald  v.  Fitz- 
gerald &  M.  Constr.  Co.  41  Neb.  462,  50 
N.  W.  838 — Potter  v.  Rio  Arriba  Land  & 
Cattle  Co.  4  N.  M.  662,  17  Pac.  609— Judkin 
V.  Taffe,  21  Or.  91.  27  Pac.  221— State  ex 
rel.  Atty.  Gen.  v.  State  Bank,  1  S.  C.  N. 
S.  73 — Houston,  G.  &  N.  R.  Co.  v.  Kuechler, 

36  Tex.    412— Ward    v.    Hubbard,    62    Tex. 
563. 

288.  A  suit  to  restrain  officers  of  a  state 
from  taking  any  steps,  by  means  of  judicial 
proceedings,  in  execution  of  a  state  statute  to 
which  they  do  not  hold  any  special  relation, 
is  really  a  suit  against  the  state  within 
the  prohibition  of  the  11th  Amendment  of 
the  Federal  Constitution.  Fitts  v.  McGhee, 
172  U.  S.  516,  19  Sup.  Lt.  Rep.  269,  43:  535 
Cited  in  Illinois  C.  R.  Co.  y.  Adams,  180  U.  S. 

30,  45  L.  ed.  414.  21  Sup.  Ct.  Rep.  251 — 
Prout  V.  Starr,  188  U.  S.  543,  47  L.  ed.  587, 
23  Sup.  Ct.  Rep  398 — Davis  &  F.  Mfg.  Co.  v. 
Los  Angeles.  189  U.  S.  217,  47  L.  ed.  780, 
23  Sup.  Ct.  Rep.  498 — Barney  ▼.  New  York, 
193  U.  S.  440,  48  L.  ed.  741,  24  Sup.  Ct. 
Rep.  502 — Ball  v.  Rutland  R.  Co.  93  Fed. 
518 — Western  U.  Toleg.  Co.  v.  Myatt,  98 
Fed.  350 — Haverhill  Gaslight  Co.  v.  Bar- 
ker, 109  Fed.  695 — Palatka  Waterworks  v. 
Palatka,  127  Fed.  164 — Morenci  Copper  Co. 
V.  Freer,  127  Fed.  203— Coulter  v.  Weir, 
62  C.  C.  A.  437.  127  Fed.  005— Old  Do 
minion  Teleg.   Co.  v.   Powers,    140  Ala.   228, 

37  So.  195 — State  ex  rel.  Buchanan  v.  State 
Treasurer,  68  S.  C.  420,  47  S.  E.  683. 


289.  Where  a  state  is  not  only  the  real 
party  to  the  controversy,  but  the  real  party 
against  which  relief  is  sought,  the  nomin^ 
defendants  being  its  officers  and  agents, 
without  any  personal  interest  in  the  subject- 
matter,  the  suit  is  substantially  within  the 
prohibition  of  the  11th  Amendment.  Hagood 
V.  Southern,  117  U.  S.  52,  6  Sup.  Ct.  Rep. 
608,  29:  805 
Distinguiahed    in    Re    Ayers,    123    U.    8.    409. 

31  L.  ed.  224,  8  Sup.  Ct.  Rep.  164. 

Cited  in  Christian  v.  Atlantic  &  N.  C.  R.  Co. 
138  U.  S.  243,  33  L.  ed.  598,  10  Sup.  Ct. 
Rep.  260 — Hans  v.  I^ulslana,  134  U.  S.  10, 
S3  L.  ed.  845,  10  Sup.  Ct.  Rep.  504— North 
Carolina  v.  Temple,  134  U.  S.  30,  33  L.  ed. 
852,  10  Sup.  Ct.  Rep.  500 — Tx>uiBiana  ex 
rel.  New  York  Guaranty  &  L  Co.  v.  Steele. 
134  U.  8.  232,  33  L.  ed.  892,  10  Sup.  Ct. 
Rep.  511 — Pennoyer  ▼.  .McConnaughy,  140 
U.  S.  10,  35  L.  ed.  365,  11  Sup.  Ct.  Bep. 
699 — Rcaf^an  v.  Farmers'  Loan  &  T.  Co. 
154  U.  S.  389.  38  L.  ed.  1021,  4  Inters. 
Com.  Rep.  566,  14  Sup.  Ct.  Rep.  1047 — 
Belknap  v.  Schild,  161  U.  S.  18,  40  L.  ed. 
602,  16  Sup.  Ct.  Rep.  443 — Tindal  t.  Wesley, 
167  U.  S.  220,  42  L.  ed.  142,  17  Sup.  Ct. 
Rep.  770 — Smith  v.  Reeves,  178  U.  8.  447, 
44  L.  ed.  1146,  20  Sup.  Ct.  Rep.  919 — 
South  Dakota  v.  North  Carolina,  192  U.  8. 
340,  48  L.  ed.  474,  24  Sup.  Ct.  Rep.  269 — 
Chicago  &  N.  W.  R.  Co.  v.  Dey,  1  L.R.A.  747. 
2  Inters.  Com.  Rep.  328,  35  Fed.  870 — 
Ferguson  v.  Ross,  3  L.R.A.  324.  38  Fed. 
163 — Tuchman  r.  Welch,  42  Fed.  552 — 
M.  Schandler  Bottling  Co.  v.  Welch,  42  Fed. 
563 — McConnaughy  v.  Pennoyer,  43  Fed.  1»J> 
—Mills  V.  Green,  67  Fed.  824— Western  U. 
Teleg.  Co.  v.  Henderson,  68  Fed.  595 — Mutual 
L.  Ins.  Co.  ▼.  Boyle,  82  Fed.  710 — Smith  v. 
Rackliffe,  31  C.  C.  A.  330,  59  U.  S.  App.  427. 
87  Fed.  966 — Re  Comingore,  96  Fed.  562 — 
Farmers'  Nat.  Bank  y.  Jones,  105  Fed.  4^4 
— Starr  ▼.  Chicago,  R.  I.  &  P.  R.  Co.  lio 
Fed.  7 — Morenci  Copper  Co.  v.  Freer.  127 
Fed.  204 — Leonard  t.  Rodda,  5  App.  D.  C. 
265 — McWhorter  t.  Pensacola  &  A.  R.  Co. 
24  Fla.  461,  2  L.R.A.  506,  12  Am.  St.  Rep. 
220,  5  So.  129 — Mills  Puh.  Co.  v.  Larrabee. 
78  Iowa,  100,  42  N.  W.  503 — Hickman  v. 
Missouri.  K.  &  T.  R.  Co.  151  Mo.  656.  52 
S.  W.  351 — State  v.  Chicago,  R.  I.  &  P.  R. 
Co.  61  Neb  549,  85  N.  W.  556 — White  r. 
Ayer,  126  N.  C.  604,  36  S.  £.  132— Salem 
Flouring  Mills  Co.  v.  Lord,  42  Or.  89.  69 
Pac.  1033 — Ijowry  v.  Thompson,  23  S.  C. 
420,  1  S.  E.  141— Columbia  Water  Power 
Co.  V.  Columbia  Electric  Street  R.  Light  & 
P.  Co.  43  S.  C.  167,  20  S.  E.  1002 — Butler 
V.  Ellerbe,  44  S.  C.  201,  22  S.  E.  425— 
State  ex  rel.  Buchanan  y.  State  Treasurer. 
68  S.  C.  420,  47  S.  B.  683— Miller  y.  SUte 
Bd.  of  Agriculture,  46  W.  Va.  194,  76  Am. 
St.  Rep.  811.  32  S.  E.  1007. 

Against    governor    or   other    executive 
officers  generally. 

Mandamus  against  Governor  in  Original 
Action  between  States,  see  Supreme 
Court  of  the  United  States,  71. 

See  also  Parties,  67. 

290.  The  courts  of  the  United  States  have 
no  jurisdiction,  under  the  11th  Amendment 
of  the  Constitution  of  the*  United  States,  of 
a  suit  where  a  libel  and  claim  exhibit  a 
demand  for  money  actually  in  the  treasury* 
of  the  state,  and  for  property  in  possession 
of  the  government,  acquired  by  lawful  means. 
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Although  the  governor  of  the  state  is  the 
party  on  the  record,  not  by  his  name,  but 
by  his  style  of  office.  Governor  of  Georgia 
V.  Madrazo  (Sundry  African  Slaves  v. 
Madrazo)  1  Pet.  110,  7:  73 

Cited   in    Ferguson   v.   Ross.   8  L.R.A.   324,  38 

Fed.  163 — Tuchman  v.  Welch,  42  Fed.  550 — 

Western  U.  Teleg.  Co.  v.  IleDderson,  68  Fed. 

590 — State  ex  rel.  Drake  v.   Doyle,  40  Wis. 

205,  22  Am.  Rep.  692. 

291.  No  suit  or  proceedings  can  be  insti- 
tuted by  any  holder  of  bonds  or  coupons, 
against  a  state  or  her  executive  officers,  to 
control  them  in  the  exercise  of  their  official 
functions  as  agents  of  the  state.  McGahey 
V.  Virginia,  135  U.  S.  662,  10  Sup.  Ct.  Rep. 
972,  34:  304 
Matinffuished  in  Com.  v.  Dunlop,  89  Va.  434, 

16  S.  E.  273. 

Cited  in  Pennoyer  v.  McConnanghy,  140  U.  S. 
15.  35  L.  ed.  367.  11  Sup.  Ct.  Rep.  699 — 
Re  Tyler,  149  U.  S.  191,  37  L.  ed.  698,  13 
Sup.  Ct.  Rep.  785 — Belknap  v.  Schlld,  161 
TJ.  S.  19,  40  L.  ed.  602.  16  Sup.  Ct.  Rep. 
443. 

292.  Making  a  state  a  party  to  an  action 
by  suing  its  officers  is  suing  a  state  without 
consent,  as  if  the  state  itself  were  sued. 
Cunningham  v.  Macon  &  B.  R.  Co.  109  U. 
S.  446,  3  Sup.  Ct  Rep.  292,  609,  27:  932 
DiBtinffuishcd   in    Bates    v.    Taylor,    87    Tcnn. 

3.30.  3  L.R.A.  319,  11  S.  W.  266. 

Criticired  in  Lowry  v.  Thompson  (dissenting) 
25  S.  C.  431.  1  S.  E.  141. 

Cited  in  North  Carolina  v.  Temple,  134  U.  S. 
30,  33  L.  ed.  852.  10  Sup.  Ct.  Rep.  509— 
Louisiana  ex  rel.  New  York  Guaranty  &  I. 
Co.  T.  Steele.  134  U.  S.  232,  33  L.  ed.  892, 
10  Sup.  Ct.  Rep.  511 — Pennoyer  v.  McCon- 
nauKby.  140  U.  S.  10,  35  L.  ed.  365,  11 
Sup.  Ct.  Rep.  699 — Stanley  v.  Schwalby, 
147  U.  S.  518,  37  L.  ed.  263,  13  Sup.  Ct. 
Rep.  418 — Reagan  v.  Farmers'  Loan  &  T. 
Co.  154  U.  S.  389,  38  L.  ed.  1020,  4  Inters. 
Com.  Rep.  566,  14  Sup.  Ct.  Rep.  1047 — 
Tindal  r.  Wesley.  167  U.  S.  218,  42  U  ed. 
142,  17  Sup.  Ct.  Rep.  770 — Head  v.  Porter. 
48  Fed.  483 — Yale  College  v.  Sanger,  62 
Fed.  181 — Gregg  v.  Sanford,  12  C.  C.  A. 
528,  28  U.  S.  App.  313,  65  Fed.  155 — Cuban 
S.  S.  Co.  v.  Fitzpatrick,  66  Fed.  68— Mills 
▼.  Green,  67  Fed.  824 — Western  TJ.  Teleg. 
Co.  V.  Henderson.  68  Fed.  594 — Metropolitan 
L.  Ins.  Co.  V.  McNall,  81  Fed.  892 — Mutual 
L.  Ins.  Co.  V.  Boyle,  82  Fed.  710 — Howell 
T.  Miller,  33  C.  C.  A.  413,  62  U.  S.  App. 
17,  91  Fed.  135 — Manchester  F.  Ins.  Co.  v. 
Herriott.  91  Fed.  714 — Consolidated  Water 
Co.  V.  San  Diego.  35  C.  C.  A.  634,  93 
Fed.  851 — Re  Comingore,  96  Fed.  5C2 — 
Farmers'  Nat.  Bank  v.  Jones,  105  Fed.  464 
— Starr  v.  Chicago,  R.  I.  ft  P.  R.  Co.  110 
Fed.  7 — Leonard  v.  Rodda.  5  App.  D.  C. 
265 — McWhorter  ▼.  Pensacola  &  A.  R.  Co.  24 
Fla.  461,  2  L.R.A.  606,  5  So.  129— Robert- 
son V.  SUte.  109  Ind.  100,  10  N.  E.  582— 
White  V.  Ayer.  126  N.  C.  604.  36  S.  E.  132 
—Salem  Flouring  Mills  Co.  v.  Lord.  42  Or. 
90,  69  Pac.  1033 — Lowry  v.  Thompson,  25 
8.  C.  420,  1  S.  E.  141— Butler  v.  Ellerbe,  44 
8.  C.  261,  22  S.  E.  425 — State  ex  rel.  Bu- 
chanan V.  State  Treasurer.  68  S.  C.  420,  47 
8.  E.  683. 

293.  When  it  would  be  tantamount  to  a 
restraint  on  the  state,  a  federal  court  cannot 
«DJoin  the  collection  of  a  franchise  tax  as- 

U.  S.  Dig.— 334 


sessed  under  the  authority  of  a  state  be- 
cause of  inequality  in  valuation  as  compared 
with  other  taxable  property,  nor  can  it 
order  the  state  treasurer  to  issue  a  receipt 
in  full  to  the  complainant,  which  has  paid 
so  much  of  the  tax  at  it  thinks  was  justly 
due.  Coulter  v.  Louisville  &  N.  R.  Co.  196 
U.  S.  599,  25  Sup.  Ct.  Rep.  342,        49:  615 

To  enforce  performance  of  dnty. 

Refusal  by  Sister  State  to  Redress  Il- 
legal Action  as  Essential  to  Make 
Controversy  between  States,  see  Su- 
preme Court  of  the  United  States, 
90. 

294.  A  suit  to  compel  the  governor  or 
other  officer  of  the  state  to  do  what  a  stat- 
ute requires  of  him  is  not  a  suit  against 
the  state,  within  the  meaning  of  the  11th 
Amendment.  Rolston  v.  Crittenden  (Rolston 
V.  Missouri  Fund  Comrs.)  120  U.  S.  390, 
7  Sup.  Ct.  Rep.  599,  30:  721 
Cited    in    Sanders    v.    Saxton.    33    Misc.    390, 

67  N.  Y.  Supp.  680— Sanders  v.  Saxton,  182 
N.  Y.  481,  1  L.R.A.(N.S.)  730,  108  Am.  St. 
Rep.  820,  75  N.  E.  529. 

To  restrain  breach  of  state  contract  or 
compel  performance. 

295.  There  is  no  remedy  by  suit  against  a 
state  itself  for  breach  of  its  contract;  and 
a  bill  the  object  of  which  is  by  injunction 
indirectly  to  compel  specific  performance  of  a 
contract,  by  forbidding  those  acts  which  con- 
stitute breaches  is  a  suit  against  the  state. 
Re  Ayers,  123  U.  S.  443,  8  Sup.  Ct.  Rep. 
164,  31:216 
Diatitiffuished    In    McConnaughy    v.    Pennoyer. 

43  Fed.  340. 

Cited    In    Belknap    v.    Schlld,    161    U.    S.    19. 
^    40  L.  ed.  602,  16  Sup.  Ct.  Rep.  443— Tindal 

V.  Wesley,  167  U.  S.  219,  42  L.  ed.  142,  17 

Sup.  Ct.  Rep.  770. 

296.  A  suit  against  the  officers  of  a  state 
to  compel  them  to  perform  its  contracts  is 
in  eflfect  a  suit  against  the  state  itself.  Pen- 
noyer V.  McConnaughy,  140  U.  S.  1,  11  Sup. 
Ct.  Rep.  699,  35:  363 
Cited  In   Re  Tyler,   149  U.  S.   190,   37  L.  ed. 

698,  18  Sup.  Ct.  Rep.  785 — Reagan  v.  Farm- 
ers' Loan  &  T.  Co.  154  U.  S.  388,  38  L. 
ed.  1020,  4  Inters.  Com.  Rep.  566,  14  Sup. 
Ct.  Rep.  1047— Fltts  v.  McGhee.  172  U.  S. 
529,  43  L.  ed.  641,  19  Sup.  Ct.  Rep.  269 — 
Smith  V.  Reeves,  178  U.  S.  440,  44  L.  ed. 
1143,  20  Sup.  Ct.  Rep.  919— Mercantile  Trust 
Co.  V.  Texas  &  P.  R.  Co.  51  Fed.  537 — 
Richmond  &  D.  R.  Co.  v.  Trammel,  53  Fed. 
199 — Brown  University  v.  Rhode  Island  Col- 
lege, 56  Fed.  66 — Hickman  v.  Missouri,  K.  & 
T.  R.  Co.  97  Fed.  116. 

To  recover  money  or  property  held  by 
officer. 

Possessory  Action  against  Officer  as  Suit 
against  State,  see  supra,  246. 

297.  A  suit  against  officers  of  a  state  to 
recover  money  or  property  in  their  hands, 
unlawfully  taken  by  them  in  behalf  of  the 
state  under  color  of  an  unconstitutional 
statute,  or  for  compensation  for  damages,  or, 
in  a  prior  case,  for  an  injunction  to  prevent 
such  wrong  and  injury,  or  for  a  mandamus 
in  a  like  case  to  enforce  the  performance 
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of  a  plain  legal  duty  purely  ministerial, — 
is  not,  within  the  meaning  of  the  11th 
Amendment,  an  action  against  the  state. 
Re  Tyler,  149  U.  S.  164,  13  Sup.  Ct.  Rep. 
785,  37:  689 

Cited  In  Scott  ▼.  Donald*  166  U.  S.  68,  41  L. 
ed.  633.  17  Sup.  Ct.  Rep.  265 — Tlndal  v. 
Wesley,  167  U.  S.  220,  42  L.  ed.  142,  17 
Sup.  Ct.  Rep.  770 — Smyth  v.  Ames,  169  T7. 
S.  519,  42  L.  ed.  839,  18  Sup.  Ct.  Rep.  418 
— Fltts  V.  McGhee,  172  U.  S.  529.  43  L.  ed. 
541,  19  Sup.  Ct.  Rep.  269— -Prout  v.  Starr, 
188  U.  S.  548.  47  L.  ed.  587.  23  Sup.  Ct. 
Rep.  898 — International  Postal  Supply  Co. 
V.  Bruce,  194  U.  8.  610,  48  L.  ed.  1139,  24 
Sup.  Ct.  Rep.  820 — Western  U.  Teleg.  Co.  t. 
Henderson,  68  Fed.  597 — Manchester  F.  Ins. 
Co.  V.  Herrlott,  91  Fed.  714— Ball  ▼.  Rut- 
land R.  Co.  93  Fed.  518— Western  TJ.  Teleg. 
Co.  V.  Myatt,  98  Fed.  357 — Starr  v.  Chicago. 
R.  I.  &  P.  R.  Co.  110  Fed.  7— Michigan  R. 
Tax  Cases,  138  Fed.  229 — Scottish  Union  & 
Nat.  Ins.  Co.  v.  Herrlott,  109  Iowa,  609,  77 
Am.  St.  Rep.  548,  80  N.  W.  665. 

298.  An  action  against  a  state  treasurer 
in  his  official  capacity,  which  is  in  effect  to 
compel  the  state,  through  him,  to  perform 
its  promise  to  return  to   taxpayers  money 
that  may  be  adjudged  to  have  been   taken 
under  an  illegal  assessment,  is  in  substance 
an   action   against   the   state   itself,   within 
the  meaning  of  U.  S.  Const.  11th  Amend. 
Smith  V.  Reeves,  178  U.  S.  436,  20  Sup.  Ct. 
Rep.   919,  44:  1140 
Cited  In  Madisonvllle  Traction  Co.  v.  St.  Ber- 
nard Mln.  Co.  196  U.  S.  255,  49  L.  ed.  469, 
25  Sup.  Ct.  Rep.  251 — Standard  Flreprooflng 
Co.  V.  Toole,   122   Fed.  652 — Alabama  Girls' 
Industrial  School  v.  Reynolds,  143  Ala.  583, 
42   So.   114 — Flagg  ▼.   Bradford,    181  Mass. 
316.  63  N.  E.  898. 

299.  A  suit  by  an  individual  to  recover  the 
proceeds  of  certein  slaves  from  the  state  au- 
thorities who  sold  them  is  not  maintainable. 
Re   Madrazzo,   7    Pet.    627,  8:808 

300.  A  suit  brought  against  persons  who 
claim  to  act  as  officers  of  a  state,  and  un- 
der color  of  an  unconstitutional  statute  com- 
mit acts  of  w^rong  and  injury  to  plaintiff's 
property,  to  recover  money  or  property  in 
their  hands  unlawfully  taken  by  them  in 
behalf  of  the  state,  or  for  compensation  for 
damages,  is  not  an  action  against  the  state 
within  the  meaning  of  the  11th  Amendment 
of  the  Federal  Constitution.  Scott  v.  Don- 
ald, 165  U.  S.  68,  17  Sup.  Ct.  Rep.  265, 

41 :  632 
Reagan  v.  Mercantile  Trust  Co.  154  U.  S. 
413,  418,  14  Sup.  Ct.  Rep.  1060,  1062, 

38:  1028,  1030 
Cited  In  Tlndal  v.  Wesley,  167  U.  S.  220,  42 
L.  ed.  143,  17  Sup.  Ct.  Rep.  770— Smyth  v. 
Ames,  169  U.  S.  619,  42  L.  ed.  839,  18  Sup. 
Ct.  Rep.  418— Fltts  v.  McGhee,  172  U.  S. 
529,  43  L.  ed.  541,  19  Sup.  Ct.  Rep.  269— 
Mutual  L.  Ins.  Co.  v.  Boyle,  82  Fed.  711 — 
Ball  V.  Rutland  R.  Co.  93  Fed.  518 — Western 
V.  Teleg.  Co.  v.  Myatt,  98  Fed.  357 — Starr 
Chicago,  R.  I.  &  P.  R.  Co.  110  Fed.  7— 
Scottish  Union  &  Nat.  Ins.  Co.  v.  Herrlott, 
109  Iowa,  610.  77  Am.  St.  Rop.  548,  80 
N.  W.  005 — BrlpRs  v.  The  Upper  Ceaar 
Point,  11  Allen,  176 — State  v.  Chicago,  R. 
I.  &  P.  R.  Co.  61  Neb.  549,  85  N.  W.  556— 
Butler   V.    Ellerbe,   44    S.    C.   263,    22    S.   E. 


425 — State  ex  rel.  Atty.  Gen.  v.  Frost,  113 
Wis.  644,  89  N.  W.  915. 

301.  Money  in  the  treasury  of  a  state, 
raised  by  taxation,  is  the  legal  property  of 
the  state ;  and  if  there  is  any  trust  attaching 
to  it,  arising  from  the  purpose  for  which 
it  was  raised,  the  state,  and  not  the  treas- 
urer, is  the  trustee;  and  no  mandamus  or 
other  remedy  can  reach  the  fund  except 
against  the  state  as  a  T>arty.  Louisiana  ex 
rel.  Elliott  v.  Jumel,  107  U.  S.  74,  2  Sup. 
Ct.  Rep.  128,  27:  448 

302.  Courts  have  no  authority,  when  a 
state  cannot  be  sued,  to  set  up  jurisdiction 
over  officers  in  charge  of  the  public  moneys, 
so  as  to  control  them,  as  against  the  polit- 
ical power,  in  the  administration  of  the 
finances  of  the  state.  Louisiana  ex  rel. 
Elliott  v.  Jumel,  107  U.  S.  711,  2  Sup.  Ct. 
Rep.  128,  27:  448 

303.  Detinue  against  a  tax  collector  to  re- 
cover certain  specific  personal  property  seized 
to  enforce  the  payment  of  taxes  after  a  law- 
ful tender  in  coupons  cut  from  state  bonds 
has  been  refused,  pursuant  to  a  state  statute 
which  impairs  contract  obligations,  is  not 
a  suit  against  the  state,  forbidden  by  U.  S. 
Const.,  11th  Amend.,  but  is  an  action  against 
the  officer  personally  as  a  wrongdoer.  Poin- 
dexter  v.  Greenhow,  114  U.  S.  270,  1  Sup. 
Ct.  Rep.  903,  962,  29:  185 
Cited    In    Salem    Flouring   Mills    Co.    v.    Lord, 

42  Or.  90.  69  Pac.  1083 — Com.  ex  rel.  Atty. 
Gen.  V.  Mathens,  210  Pa.  383,  59  Atl.  961 
— Lowry  v.  Thompson,  25  S.  C.  421,  1  8. 
B.  141. 

To  compel  levy  of  tax  to  meet  debts. 

To  Restrain  Collection  of  Taxes,  see  sup- 
ra, 293. 

Power  of  Courts  to  Control  Executive 
Authority,  see  Courts,  233. 

304.  A  suit  against  the  auditor  of  a  state 
to  compel  the  raising  of  a  tax  to  pay  interest 
on  the  state  bonds  is  virtually  a  suit  against 
the  state.  North  Carolina  v.  Temple,  134 
U.  S.  22,  lO  Sup.  Ct  Rep.  509,  33:  849 
Cited  in  Louisiana  ex  rel.  New  York  Guaranty 

&  I.  Co.  V.  Steele,  134  U.  S.  232,  33  L.  ed. 
892,  10  Sup.  Ct.  Rep.  511— Belknap  v.  SchUd. 
161  U.  S.  19.  40  L.  ed.  602,  10  Sup.  Ct.  Rep. 
443 — Lord  &  P.  Chemical  Co.  v.  Board  of 
Agriculture,  111  N.  C.  136,  15  S.  E.  1032 
—Peck  V.  State,  137  N.  Y.  376,  33  Am.  St, 
Rep.  738,  33  N.  E.  817. 

305.  Conceding  state  laws,  contrary  to 
which  mandamus  is  asked  to  compel  the 
levy  of  a  tax  to  pay  interest  on  state  bonds, 
to  be  unconstitutional  and  void  as  impairing 
the  obligation  of  a  contract,  that  docs  not 
remove  an  objection  that  the  suit  is  one 
against  the  state.  Louisiana  ex  rel.  New 
York  Guaranty  &  I.  Co.  v.  Steele,  134  U. 
S.   230,   10   Sup.   Ct.   Rep.   511,        33:  891 

306.  Mandamus  proceedings  to  compel  the 
auditor  of  the  state  of  Louisiana  to  require 
the  sheriffs  in  the  state  to  levy  a  tax  to 
pay  interest  on  state  bonds,  contrary  to 
present  state  laws,  is  a  suit  against  the 
state,  within  the  prohibition  of  U.  S.  Const.,. 
11th  Amend.,  forbidding  jurisdiction  to  Fed- 
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eral  courts  of  a  suit  against  a  state.  Louis- 
iana ex  rel.  New  York  Guaranty  &  I.  Go. 
V.  Steele,  134  U.  S.  230,  10  Sup.  Ct.  Rep. 
511,  33: 891 

Cited  in   Smith  y.   Rackllire.  31  C.  C.  A.  380, 
59  U.  8.  App.  427,  87  Fed.  966. 

307.  A  suit  against  a  state  auditor  and 
treasurer,  to  compel  action  looking  toward 
the  payment  of  state  bonds,  recognized  by 
the  court  as  in  effect  a  suit  against  the 
state,  to  which  it  should  be  made  a  party. 
Louisiana  ex  rel.  Elliott  v.  Jumel,  107  U.  S. 
711,  2  Sup.  Ct.  Rep.  128,  27:  448 
Cited  in   Smith  t.  Raclcllffe,  31  C.  C.  A.  330, 

50  U.  S.  App.  427,  87  Fed.  966 — I^eonard 
V.  Bodda,  5  App.  D.  C.  26{^^Salem  Flouring 
Mills  Co.  y.  Lord,  42  Or.  89,  69  Pac.  1033. 

308.  Mandamus  to  compel  county  audi- 
tors and  county  treasurers  to  levy  a  tax  to 
pay  a  judgment  on  township  bonds  is  not 
a  suit  against  the  state,  within  the  inhibi- 
tion of  the  Federal  Gonstitution,  because 
such  officers  have  been  forbidden  by  the 
state  legislature  to  exercise  any  such  power. 
Graham  v.  Folsom,  200  U.  S.  248,  26  Sup. 
Ct.  Rep.  245,  50:  464 

To  restrain  enforcement  of  void  state 
law. 

See  also  infra,  325. 

309.  There  is  a  clear  distinction  between 
actions  to  compel  the  officers  of  a  state,  by 
nflirmative  official  action,  to  perform  an 
obligation  of  the  state,  and  actions  against 
defendants  who,  while  claiming  to  act  as  offi- 
cers of  the  state,  violate  and  invade  the 
personal  and  property  rights  of  individuals, 
under  color  of  authority  which  is  unconstitu- 
tional and  void.  In  the  latter  case  they  are 
not  sued  as  or  because  they  are  officers  of  the 
government,  but  as  individuals;  and  the 
court  is  not  ousted  of  jurisdiction  because 
thev  a5)8ert  authority  as  such  officers.  To 
make  out  their  defense,  they  must  show 
that  their  authority  was  sufficient  in  law  to 
protect  them.  Hagood  v.  Southern,  117  U. 
S.  52,  6  Sup.  Gt.  Rep.  608,  29:  805 

310.  A  suit  against  individuals  for  the 
purpose  of  preventing  them  as  officers  of  a 
state  from  enforcing  an  unconstitutional 
enactment  to  the  injury  of  the  rights  of  the 
p]  :.  *-r    jj,    p^^    jj    ^^jjj.    a^ninst    the    state 

irithin  the  meaning  of  the  11th  constitutional 
Amendment.  Smyth  v.  Ames,  169  U.  S.  466, 
Ig  Sup.  Ct.  Rep.  418,  42:  819 

Cited  In  Fltts  v.  McGhce.  172  U.  S.  529,  43 
L.  ed.  541.  19  Slip.  Ct.  Rep.  269 — ^Taylor  v. 
I^uisville  &  N.  R.  Co.  31  C.  C.  A.  543.  60 
U.  S.  ApD.  166.  88  Fed.  366 — ^Ball  v.  Rut- 
land R.  Co.  93  Fed.  518 — Hickman  v.  MIs- 
soarl,  K.  &  T.  R.  Co.  97  Fed.  120~WeRtern 
U.  Telcff.  Co.  V.  Myatt,  98  Fed.  357— Kim- 
ball v.  Cedar  Rapids,  99  Fed.  132 — Starr  v. 
Chicago.  R.  1.  &  P.  R.  Co.  110  Fed.  8 — 
Union  Tni«t  Co.  v.  Stearns,  119  Fed.  794 — 
Scottish  Union  ft  Nat.  Ins.  Co.  v.  Ilerrlott, 
109  Iowa,  609,  77  Am.  St.  Rep.  548,  »0 
N.  W.  665. 

311.  An  injunction  to  restrain  executive 
officers  of  a  state  from  continued  and  re- 
peated acts  of  trespass  in  seizing  and  carry- 
ing away  and  confiscating  for  the  use  of  the 


state  the  property  of  the  complainant,  un- 
der alleged  authority  of  an  unconstitutional 
statute,  is  not  invalid  on  the  ground  that 
it  is  a  proceeding  against  the  state,  or  tnat 
it  interferes  with  official  discretion.  Scott 
v.  Donald,  165  U.  S.  107,  17  Sup.  Ct.  Rep. 
262,  41 :  64 

312.  A  circuit  court  of  the  United  States 
may  enjoin  a  state  officer  from  executing  a 
statutory  enactment  of  the  state  which  is  in 
conflict  with  the  Constitution  or  a  statute 
of  the  United  States.  The  11th  Amendment 
is,  of  necessity,  limited  to  those  suits  in  which 
the  state  is  a  party  on  the  record.  Osborn  v. 
Bank   of   United    States,   9   Wheat.    738, 

6:  204 
Denied  in   Columbia  Water   Power  Co.   v.   Co- 
lumbia Electric  Street  R.  Light  ft  P.  Co.  43 
S.  C.  168,  20  S.  E.  1002— Butler  v.  Ellerbe, 
44  S.  C.  261.  22  S.  B.  425. 
Limited  In  Minnesota  v.  Hitchcock,  185  U.  S. 
386,  46  L.  ed.  962,  22   Sup.  Ct.  Rep.  650— 
Farmers'  Nat.  Bank  v.  Jones,  105  Fed.  463. 
Distinguished  in  Crouan  v.  Peters,  9  La.  Ann. 
476— Coulter  v.  Weir.  62  C.  C.  A.  437,  127 
Fed.  905. 

Cited   In    Sundry   African    Slares   v.    Madraso, 
1  Pet.  122.  7  L.  ed.  79 — Cherokee  Nation  v. 
Georgia.    5    Pet.    78,    8    L.    ed.    53— Charles 
River  Bridge  v.  Warren  Bridge,  11  Pet.  572, 
9  L.  ed.  834 — Louisville,  C.  &  C.  R.  Co.  v. 
Letson,  2  How.  551,  11  L.  ed.  376— Florida  v. 
Georgia,  17  How.  500.  15  L.  ed.  197— Davis 
V.    Gray,    16    Wall.    220,    21    L.    ed.    453 — 
Board  of  Liquidation  v.  McComb.  92  U.  S. 
541,    23    L.    ed.    628 — Newton    v.    Mahoning 
County,  100  U.  S.  660,  25  L.  ed.  711 — United 
States  V;  Lee,  106  U.  S.  212,  27  L.  ed.  179, 
1    Sup.    Ct.    Rep.    240 — Louisiana    v.    Jumcl, 
107  U.  S.  724,  27  L.  ed.  452,  2  Sup.  Ct.  Rep. 
128 — AntoDi    v.    Greenhow,    107    U.    S.    809, 
27  L.  ed.  483,  2  Sup.  Ct.  Rep.  91— Cunning- 
ham v.  Macon,  &  B.  R.  Co.  109  U.   S.  454, 
27   L.  ed.   995.   3   Sup.   Ct.   Rep.   292 — Poln- 
dezter  v.  Greenhow,  114  U.  S.  289,  29  L.  ed. 
1792,  5   Sup.   Ct.   Rep.  903 — Allen  v.   Balti- 
more &  O.  R.  Co.   114  U.   S.  314,  29  L.  ed. 
201,  5  Sup.  Ct  Rep.  924 — Marye  v.  Parsons, 
114  U.  S.  336,  29  L.  ed.  209,  5  Sup.  Ct.  Rep. 
932— Hagood    v.    Southern,    117    U.    S.    69, 
29  L.  ed.  811,  6  Sup.  Ct.  Rep.  608 — Hans  v. 
Louisiana,   134  U.   S.   16,  33   L.  ed.   847,   10 
Sup.    Ct.    Rep.    504 — Shelton    v.    Piatt,    139 
U.   S.  598,  36  L,  ed.  277,   11  Sup.  Ct  Rep. 
646 — Pennoyer  v.    McConnaughy,   140   U.    S. 
10,   35  L.   ed.   365,   11    Sup.   Ct.   Rep.   699 — 
Reagan  v.   Farmers*   Loan  &  T.  Co.   154   U. 
S.  389,  38  L.  ed.  1021,  4  Inters.  Com.  Rep. 
566,  14  Sup.  Ct.  Rep.  1047 — South  Carolina 
V.  Wesley,  155  U.  S.  544,  39  L.  ed.  254,   15 
Sup.   Ct.   Rep.   230— Belknap  v.    Schlld,    161 
U.   S.   18,   40   L.   ed.   602,   16   Sup.   Ct.   Rep. 
443— Scott  V.  Donald,  165  U.  S.   112.  41  L. 
ed.    653,    17    Sup.    Ct    Rep.    262 — TIndal    v. 
Wesley.    167   U.    S.    220,   42   L.   ed.    142,    17 
Sup.    Ct.    Rep.    770 — Illinois    C.    R.    Co.    v. 
Adams,  180  U.  S.  37,  45  L.  ed.  413.  21  Sup. 
Ct.   Rep.   251 — Missouri.   K.  &  T.   R.   Co.   v. 
Missouri  R.  &  Warehouse  Comrs.    (Missouri. 
K.  &  T.   R.  Co.  v.  Hickman)    183  U.  S.   59, 
46  L.  ed.  83,  22  Sup.  Ct.  Rep.  18— Adams  t. 
Bradley,   6   Sawy.   222,    Fed.   Cas.   No.   48 — 
Arrowsmlth    v.    Burlington,   4   McLean,   499. 
Fed.   Cas.   No.    563 — Bancroft   v.   Thayer,   5 
Sawy.    504.    Fed.    Cas.    No.    835 — Baring    v. 
Erdman,    Fed.    Cas.    No.    981 — Bonaparte    v. 
Camden  &  A.  R.  Co.  Baldw.  217,   Fed.  Cas. 
No.   1,617 — Branch  v.  Macon  &  B.  R.  Co.  2 
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Woods,  888,  Fed.  Cas.  No.  1,808 — GUI  ▼. 
Stebblns,  2  Paloe,  419,  Fed.  Cas.  No.  5,431 
Gray  v.  Dayls,  1  Woods,  426,  Fed.  Cas. 
No.  5,715 — Hancock  v.  Walsh,  3  Woods,  300, 
Fed.  Cas.  No.  6,012 — Arlington  Case,  3 
Hughes,  122,  Fed.  Cas.  No.  8.101 — State  Lot- 
tery Co.  V.  Fltzpatrick,  3  Woods,  261,  Fed. 
Cas.  No.  8,541 — McCauley  v.  Kellogg,  2 
Woods,  21,  Fed.  Cas.  No..  8,688 — McComb 
y.  Board  of  Ltquldatlon,  2  Woods,  53.  Fed. 
Cas.  No.  8,707 — Murdock  v.  Woodson,  2  Dill. 
204,  Fed.  Cas.  No.  9,942 — Spooner  ▼.  Mc- 
Connell,  1  McLean.  355,  Fed.  Cas.  No.  13,245 
— Swasey  v.  North  Carolina  R.  R.  Co.  1 
Hughes,  20  Fed.  Cas.  No.  13.679 — ^Tyler  v. 
Walker.  2  Hayw.  &  H.  43,  Fed.  Cas.  No.  14,- 
311a— Weed  Sewing  Mach.  Co.  v.  Wicks,  8 
Dill.  266,  Fed.  Cas.  No.  17,348— Wisconsin 
V.  Duluth,  2  Dill.  411.  Fed.  Cas.  No.  17,902 
— ^Wood  y.  Mann,  1  Sumn.  684,  Fed.  Cas. 
No.  17,952 — Woolsey  v.  Dodge,  6  Mctiean, 
146,  Fed.  Cas.  No.  18,032 — Young  y.  Mont- 
gomery &  E.  R.  Co.  2  Woods,  612,  Fed.  Cas. 
No.  18,166 — Chaffraix  v.  Board  of  Liquida- 
tion. 11  Fed.  644— Texas  y.  Lewis.  12  Fed. 
5 — Texas  y.  Lewis,  14  Fed.  67 — Claybrook 
V.  Owensboro,  16  Fed.  304 — ^United  States 
V.  Beebe,  4  McCrary,  19,  17  Fed.  41— Balti- 
more &  O.  R.  Co.  ▼.  Allen,  17  Fed.  176 — 
Chicago  &  N.  W.  R.  Co.  v.  Dey,  1  L.R.A. 
747,  2  Inters.  Com.  Rep.  328,  35  Fed.  869 — 
Tuchman  y.  Welch,  42  Fed.  650 — ^McCon- 
naughy  v.  Pennoyer,  43  Fed.  199 — Head  y. 
Porter,  48  Fed.  482 — ^Yale  College  v.  Sanger, 
62  Fed.  180— Gregg  y.  Sanford,  12  C.  C.  A. 
529,  28  U.  S.  App.  313,  65  Fed.  155— Cuban 
S.  S.  Co.  y.  Fltzpatrick,  66  Fed.  68— Mills 
y.  Green,  67  Fed.  824 — Western  TJ.  Tel  eg. 
Co.  y.  Henderson,  68  Fed.  590 — ^Third  Nat. 
Bank  y.  Mylln,  76  Fed.  386 — Mutual  L.  Ins. 
Co.  y.  Boyle,  82  Fed.  710 — Cobb  y.  Clough, 
83  Fed.  609— Starr  y  Chicago.  R.  I.  &  P. 
R.  Co.  110  Fed.  7 — Union  &  Planters'  Bank 
V.  Memphis,  49  C.  C.  A.  457,  111  Fed.  563— 
Southern  Exp.  Co.  v.  Ensley,  116  Fed.  761 — 
Union  Trust  Co.  y.  Stearns,  119  Fed.  793 — 
Morenci  Copper  Co.  y.  Freer,  127  Fed.  203— 
Southern  R.  Co.  y.  Greensboro  Ice  &  Coal  Co. 
184  Fed.  93 — Comer  y.  Bankhead,  70  Ala. 
497 — State  v.  Curran,  12  Ark.  350 — McCon- 
nell  y.  Arkansas  Brick  &  Mfg.  Co.  70  Ark. 
687,  69  S.  W.  559 — Nougues  y.  Douglass,  7 
Cal.  74— Polack  y.  Mansfield,  44  Cal.  42,  13 
Am.  Rep.  151 — King  y.  La  Grange,  61  Cal. 
228 — People  ex  rel.  Alexander  y.  District 
Court,  29  Colo.  233,  68  Pac.  242— McWhor- 
ter  y.  Pensacola  &  A.  R.  Co.  24  Fla.  460,  2 
L.R.A.  506,  12  Am.  St.  Rep.  220,  5  So. 
129 — Webster  y.  French,  11  111.  272 — Moore 
V.  School  Trustees.  19  HI.  86— Re  Mt.  Ver- 
non (Mt.  Vernon  v.  People)  147  111.  365,  23 
L.R.A.  811,  35  N.  E.  533 — Burke  y.  Snlvely. 
208  III.  337,  70  N.  E.  327— Francis  v.  Port- 
er, 7  Ind.  217 — Herr  y.  Central  Kentucxy 
Lunatic  Asylum.  97  Ky.  462,  28  L.R.A.  304, 
58  Am.  St.  Rep.  414,  30  S.  W.  971 — Divine 
y.  Harvle,  7  T.  B.  Mon.  441.  18  Am.  Dec. 
194 — Dreux  v.  Kennedy,  12  Rob.  (La.)  504 — 
State  ex  rel.  Hart  v.  Burke,  33  La.  Ann. 
508 — State  ex  rel.  Newman  y.  Burke,  35 
La.  Ann.  193 — Budd  y.  Houston,  36  La. 
Ann.  961 — Re  Selm,  111  La.  559,  35  So. 
744 — Michigan  State  Bank  y.  Hastings,  1 
Dougl.  (Mich.)  241,  4  Am.  Dec.  549— Michi- 
gan State  Bank  y.  Hammond.  1  Dougl. 
(Mich.)  533 — People  ex  rel.  La.  Grange 
T^p.  y.  State  Treasurer.  24  Mich.  474 — 
Michigan  State  Bank  y.  Hastings,  Walk.  Ch. 
(Mich.)  13 — Anderson  y.  State,  23  Mlsn.  474 
— Sanders  y.  Saxton,  33  Misc.  390.  67  N. 
Y.  Supp.  680 — Flood  v.  Van  Wormer,  147 
N.   Y.   289.  41  N.   E.  569— Swasey  v.  North  • 


Carolina  R.  Co.  71  N.  C.  674 — Bain  y.  State, 
86  N.  C.  50— Martin  y.  Worth,  91  N.  C.  47 
— Setzet  V.  Douglass.  91  N.  C.  429 — Cin- 
cinnati Gaslight  &  Coke  Co.  y.  Bowman,  1 
Handy  (Ohio)  313 — Board  of  Education  v. 
Territory,  12  Okla.  297,  70  Pac.  702— Dunn 
y.  University  of  Oregon.  9  Or.  362 — Ix>wry 
y.  Thompson,  25  S.  C.  419,  1  S.  E.  141— 
Stevens  v.  Rutland  &  B.  R.  Co.  29  Vt.  563 — 
Board  of  Public  Works  v.  Gaunt,  76  Va. 
463 — Blanton  v.  Southern  Fertilizing  Co. 
77  Va.  337— Slack  v.  Jacob,  8  W.  Va.  663 — 
Chesapeake  &  O.  R.  Co.  v.  Miller.  19  vr.  Va. 
416 — Miller  v.  State  Bd.  of  Agriculture,  46 
W.  Va.  193,  76  Am.  St.  Rep.  811,  32  8.  E. 
1007 — Atty.  Gen.  v.  Chicago  &  N.  W.  R. 
Co.  35  Wis.  533 — State  ex  rel.  Drake  v. 
Doyle.  40  Wis.  204,  22  Am.  Rep.  692— SUte 
ex  rel.  Atty.  Gen.  v.  Cunningham,  81  Wis. 
481,  15  L.R.A.  567,  51  N.  W.  724. 

313.  A  suit  against  defendants  who,  claim- 
ing to  act  as  officers  of  the  state,  and  under 
the  color  of  an  unconstitutional  statute, 
commit  acts  of  wrong  and  injury  to  rights 
and  property  acquired  under  a  contract 
with  the  state,  is  not,  within  the  meaning 
of  the  11th  Constitutional  Amendment,  an 
action  against  the  state.  Poindcxter  v. 
Greenhow,  114  U.  S.  270,  5  Sup.  Ct.  Rep. 
903,  962,  29:  185 

Allen  V.  Baltimore  &  O.  R.  Co.  114  U.  S. 
311,  5   Sup.   Ct.  Rep.  925,  962,        29:  200 
Chaffin  V.  Taylor,  114  U.  S.  309,  5  Sup.  (^t. 
Rep.  924,  29:  198 

Cited  in  Hagood  v.  Southern,  117  U.  S.  69.  29 
L.  cd.  811,  6  Sup.  Ct.  Rep.  608 — Re  Ayrra, 
123  U.  S.  487,  31  L.  ed.  223,  8  Sup.  Ct.  Rep. 
164 — Hans  y.  Louisiana.  134  U.  S.  16.  aS 
L.  ed.  847,  10  Sup.  Ct.  Rep.  504 — Pennoyer 
y.  McConnaughy.  140  U.  S.  10,  35  L.  ed. 
365,  11  Sup.  Ct.  Rep.  699 — Reagan  v.  Farm- 
ers' Loan  &  T.  Co.  164  U.  S.  389,  38  L.  ed. 
1020,  4  Inters.  Com.  Rep.  567.  14  Sup.  Ct. 
Rep.  1047— Belknap  v.  Schild,  161  U.  S.  19, 
40  L.  ed.  602,  16  Sup.  Ct.  Rep.  443 — Scott  y. 
Donald,  165  TJ.  S.  112,  41  L.  ed.  653,  17  Sup. 
Ct.  Rep.  262— Tlndal  y.  Wesley,  167  U.  8. 
220.  42  L.  ed.  142.  17  Sup.  Ct.  Rep.  770 — 
Fitts  y.  McGhee,  172  U.  S.  527,  43  L.  ed. 
541,  19  Sup.  Ct.  Rep.  269 — Allen  y.  Balti- 
more &  O.  R.  Co.  25  Fed.  660 — Chicago  ft 
N.  W.  R.  Co.  V.  Dey,  1  L.R.A.  748,  2  Inters. 
Com.  Rep.  329,  35  Fed.  871 — McConnaughy 
y  Pennoyer,  43  Fed.  199 — Head  y.  Porter, 
48  Fed.  485 — Mercantile  Trust  Co.  y.  Texas 
&  P.  R.  Co.  51  Fed.  542— Yale  College  r, 
Sanger.  62  Fed.  180 — Mills  y.  Green,  67  Fed. 
824 — Western  U.  Teleg.  Co.  y.  Henderson, 
68  Fed.  594 — Metropolitan  L.  Ins.  Co.  v. 
McNall,  81  Fed.  893 — Mutual  L.  Ins.  Co.  t. 
Boyle,  82  Fed.  710 — Manchester  F.  Ins.  Co. 
y.  Herrlott,  91  Fed.  715 — Ball  y.  Rutland  R. 
Co.  93  Fed.  518 — Re  Comlngore,  96  Fed. 
562 — Western  U.  Teleg.  Co.  v.  Myatt.  98  Fed. 
337 — Minneapolis  Brewing  Co.  y.  McGllIlyray, 
104  Fed.  270— Starr  y.  Chicago.  R.  I.  ft  P. 
R.  Co.  110  Fed.  7 — Union  Trust  Co.  y. 
Stearns,  119  Fed.  793— Coulter  y.  Weir,  62 
CCA.  437,  127  Fed.  905— Lowry  y.  Thomp- 
son. 25  S.  C.  422,  1  S.  E.  141— Coulter  y. 
Weir.  62  C  C.  A.  437,  127  Fed.  905 — South- 
ern R.  Co.  y.  Greensboro  Ice  ft  Coal  Co.  134 
Fed.  93 — De  Camara  y.  Brooke,  135  Fed. 
388 — McConnell  v.  Arkansas  Brick  ft  Mfg. 
Co.  70  Ark.  584,  69  S.  W.  569 — Robertson 
V.  State,  109  Ind.  100,  10  N.  E.  582— Scot- 
tish Union  ft  Nat.  Ins.  Co.  y.  Herrlott,  109 
Iowa.  609,  77  Am.  St.  Rep.  548,  80  N.  W. 
665— Warren  v.  Kellcy,  80  Me.  532,  15  Atl. 
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49 — Lowry  t.  Thompson,  25  S.  C.  421,  1  S. 
E.  141 — Colombia  Water  Power  Co.  v.  Co- 
lombia Electric  Street  R.  Light  &  P.  Co.  43 
&  C.  169,  20  S.  B.  1006 — Carolina  Nat.  Bank 
y.  State,  60  8.  C.  474,  85  Am.  St.  Rep.  865. 
38  S.  E.  629. 

314.  An  officer  of  a  state  may  be  enjoined 
from  executing  a  statute  of  the  state  which 
is  in  conflict  with  the  Constitution  of  the 
United  States,  when  such  execution  would 
violate  and  destroy  the  rights  and  privileges 
of  the  complainant.  Pcnnoyer  v.  McCon- 
naughy,  140  U.  S.  1,  11  Sup.  Ct.  Rep.  699, 

35:  363 
Cited  in  Belknap  y.  Schlld,  161  U.  S.  18,  40 
L.  ed.  602.  16  Sup.  Ct.  Rep.  443— Scott  y. 
Donald,  165  U.  S.  112,  41  L.  ed.  653,  17 
Sup.  Ct.  Rep.  262— Tindal  ▼.  Wesley,  167 
U.  S.  219.  42  L.  ed.  142,  17  Snp.  Ct.  Rep. 
770 — Smyth  v.  Ames,  169  U.  S.  519,  42 
L.  ed.  839,  18  Sup.  Ct.  Rep.  418 — Abeel  v. 
Culberson.  56  Fed.  333 — Yale  College  v.  San- 
jrer,  62  Fed.  179 — Parsons  v.  Slaughter,  63 
Fed.  879 — Gregg  v.  Sanford,  12  C.  C.  A.  529, 
28  U.  S.  App.  313,  65  Fed.  165 — Cuban  S.  S. 
Co.  y.  Fltipa  trick,  66  Fed.  68 — Mills  v. 
Green,  67  Fed.  824 — Saranac  Land  &  Timber 
Co.  y.  Roberts,  68  Fed.  521 — Western  U. 
Tcleg.  Co.  y.  Henderson,  68  Fed.  596— 
Rhodes  Sc  J.  Mfg.  Co.  y.  New  Hampshire,  70 
Fed.  725 — ^Third  Nat.  Bank  v.  Mylin,  76 
Fed.  386 — Central  Trust  Co.  y.  Citizens' 
Street  R.  Co.  80  Fed.  225 — Southern  R.  Co. 
y.  North  Carolina  R.  Co.  81  Fed.  601— 
Taylor  y.  Loulsyille  ft  N.  R.  Co.  31  C.  C.  A. 
543,  60  U.  S.  App.  166,  88  Fed.  356 — Man- 
chester F.  Ins.  Co.  y.  Herrfott,  91  Fed. 
714 — Ball  y.  Rutland  R.  Co.  93  Fed.  518— 
Southern  R.  Co.  y.  North  Carolina  Corp. 
Commission,  97  Fed.  514 — Western  U.  Teleg. 
Co.  y.  Myatt,  98  Fed.  357 — Minneapolis 
Brewing  Co.  y.  McGillivray,  104  Fed.  270 — 
Fanrors*  Nat.  Bank  y.  Jones,  105  Fed.  464 — 
Starr  y.  Chicago,  R.  I.  ft  P.  R.  Co.  110  Fed. 
7- rnlon  Trust  Co.  y.  Steams,  119  Fed. 
794 — People  ex  rel.  Alexander  y.  District 
Court,  29  Colo.  238,  68  Pac.  242 — Seymour 
y.  United  States,  2  App.  D.  C.  259 — Scottish 
Union  ft  Nat.  Ins.  Co.  y.  Herriott,  109  Iowa, 
610.  77  Am.  St.  Rep.  648,  80  N.  W.  665 — 
White  y.  Ayer,  126  N.  C.  605,  36  S.  E.  132 
— ^Husbands  y.  Mosier,  26  Or.  61,  37  Pac. 
80 — Columbia  Water  Power  Co.  y.  Columbia 
Electric  Street  R.  Light  ft  P.  Co.  43  S.  C. 
169,  20  S.  E.  1002— Butler  y.  Ellerbe,  44 
S.  C.  263.  22  S.  B.  425— North  British  ft 
M.  Ins.  Co.  y.  Craig,  106  Tenn.  640,  62  S. 
W.    155. 

315.  A  circuit  court  of  the  United  States 
may  enjoin  a  state  officer  from  executing 
a  state  law  in  conflict  with  the  Constitution 
or  a  statute  of  the  United  States.  Davis  v. 
Gray,  16  Wall.  203,  21 :  447 
Allen  y.  Baltimore  &  O.  R.  Co.  114  U.  S. 

311,  5  Sup  Ct.  Rep  925,  962,  29:  200 
Reagan   v  Mercantile  Trust  Co.   154   U.  S. 

413,    418,    14    Sup.    Ct.    Rep.    1060,    1062, 

38:  1028,  1030 
DistinffuiBhed  in  Farmers*  Nat.  Bank  y.  Jones, 

105   Fed.  464. 

Cited  in  Re  Ayers,  123  U.  S.  487,  31  L.  ed. 
223,  8  Sup.  Ct.  Rep.  164 — Pennoyer  y.  Mc- 
Connaughy,  140  U.  S.  10,  35  L.  ed.  365,  11 
Sup.  Ct.  Rep.  690 — Tennessee  y.  Union  & 
Planters'  Bank,  152  U.  S.  454.  38  L.  ed. 
512,  14  Sup.  Ct.  Rep.  654 — Louisiana  State 
Tx)ttorj'  Co.  y.  Fitzpatrick.  3  Woods,  260. 
Pi-d.   Cas.    No.   8,541— Yale   College  y.    San- 


ger. 62  Fed.  180— Mills  y.  Green,  67  Fed. 
824 — Western  U.  Teleg.  Co.  y.  Henderson, 
68  Fed.  592 — Mutual  L.  Ins.  Co.  y.  Boyle, 
82  Fed.  710 — Minneapolis  Brewing  Co.  y. 
McGilliyray,  104  Fed.  270— Starr  y.  Chi- 
cago,  R.  I.  &  P.  R.  Co.  110  Fed.  7— Southern 
Exp.  Co.  y.  Ensley,  118  Fed.  761 — Anthony 
y.  Burrow,  129  Fed.  789 — Johnson  y.  South- 
ern Bldg.  &  L.  Asso.  132  Fed.  543 — Comer  y. 
Bankhead,  70  Ala.  497 — People  ex  rel.  Alex- 
ander V.  District  Court,  29  Colo.  237,  68 
Pac.  242— State  ex  rel.  Hart  y.  Burke,  33 
La.  Ann.  508 — Lynn  y.  Polk.  8  Lea,  154 — 
Bates  y.  Taylor,  87  Tenn.  329,  3  L.R.A.  319, 
11  S.  W.  260— Kuechler  y.  Wright,  40  Tex. 
669— Slack  v.  Jacob,  8  W.  Va.  663 — Chesa- 
peake ft  O.  R.  Co.  y.  Miller.  19  W.  Va.  416 
— State  ex  rel.  Atty.  Gen.  y.  Cunningham,  81 
Wis.  482,  15  L.R.A.  567.  51  N.  W.  724. 

316.  The  Federal  courts  have  jurisdiction 
of  a  suit  against  state  railroad  commission- 
ers, brought  by  a  corporation  created  by 
another  state,  to  restrain  the  enforcement 
of  a  schedule  of  rates  prepared  by  such 
commissioners  under  a  state  statute  claimed 
by  the  complainant  to  be  unconstitutional. 
Peik  V.  Chicago  &  N.  W.  R.  Co.  94  U.  S. 
164,  24:  97 
Cited  in  Chicago  &  N.  W.  R.  Co.  y.  Dey,  1  L. 

R.A.  748,  2  Inters.  Com.  Rep.  329,  35  Fed. 
872. 

317.  A  bill  to  enjoin  a  state  railroad  com- 
mission from  enforcing  the  provisions  of  a 
statute  providing  for  the  regulation  of 
rates,  alleged  to  contravene  the  United 
States  Constitution,  was  not  regarded  as 
being  within  the  prohibition  of  the  11th 
Amendment.  Stone  v.  Farmer's  Loan  &  T. 
Co.  (Railroad  Commission  Cases)  116  U.  S. 
307,   6   Sup.    Ct.   Rep.   334,   388,   1191, 

29:  636 

Cited  in  Chicago  &  N.  W.  R.  Co.  v.  Dey,  1  L. 

R.A.  748.  2  Inters.  Com.  Rep.  329,  35  Fed. 

872— Haverhill   Gaslight  Co.  v.  Barker,  109 

Fed.  695. 

318.  A  suit  against  the  Nebraska  board 
of  transportation  for  the  purpose  of  pre- 
venting the  enforcement  of  the  Nebraska 
act  of  April  12,  1893,  fixing  maximum  rail- 
road rates,  on  the  ground  of  the  invalidity 
of  such  statute  under  the  Constitution  and 
laws  of  the  United  States,  is  not  a  suit 
against  the  state  within  the  meaning  of  the 
11th  Amendment  to  the  Federal  Constitu- 
tion. Prout  V.  Starr,  188  U.  S.  537,  23 
Sup.  Ct.  Rep.  398,  47:  584 
Cited  in  Davis  A  F.  Mfg.  Co.  v.  Los  Angeles, 

189  U.  S.  218,  47  L.  ed.  780.  23  Sup.  Ct. 
Rep.  498 — Gunter  v.  Atlantic  Coast  Line  R. 
Co.  200  U.  a.  292,  50  L.  ed.  487,  26  Sup.  Ct. 
Rep.  252 — ^Michigan  R.  Tax  Cases,  138  Fed. 
230 — Illinois  C.  R.  Co.  v.  Mississippi  R.  Com- 
mission. 70  C.  C.  A.  621,  138  Fed.  331— The 
W.   J.  Hingston,   144  Fed.   562. 

319.  A  suit  to  restrain  the  interference  by 
a  state  corporation  commission  with  the 
property  and  interstate  business  of  a  rail- 
way company  upon  the  assumed  authority 
of  a  state  statute,  which  the  bill  allcgps  to 
violate  rights  of  the  railway  company  pro- 
tected by  the  Constitution  of  the  United 
States,  is  not,  in  any  proper  sense,  a  suit 
against  the  state.  McNeill  v.  Southern  R. 
Co.  202  U.  S.  543,  26  Sup.  Ct.  Rep.  722, 

50:  1142 
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320.  A  circuit  court  of  the  United  States 
may  enjoin  a  state  officer  from  executing  a 
state  law  imposing  a  tax  upon  a  corpora- 
tion in  violation  of  the  contract  contained 
in  its  charter.  Dodge  v.  Woolsey,  18  How. 
331  15:401 
Mechanics  &  T.   Bank  v.  Debolt,   18   How. 

380,  15: 458 

Explained  In  Gray  ▼.  Dayis,  1  Woods,  425,  Fed. 
Cas.  No.  6,715. 

Cited  In  Davis  v.  Gray,  16  Wail.  220,  21  L.  ed. 
453--Re  Tyler,  149  U.  S.  188,  37  L.  ed. 
697,  13  Sup.  Ct.  Rep.  785 — Scott  v.  Donald, 
165  U.  S.  112,  41  L.  ed.  653,  17  Sup.  Ct. 
Rep.  262 — Baltimore  v.  Pittsburgh  &  C.  R. 
Co.  1  Abb.  (U.  S.)  10.  Fed.  Cas.  No.  827— 
Cutting  V.  Gilbert,  5  Blatchf.  263,  Fed.  Cas. 
No.  3,519 — Georgia  v.  Atkins,  1  Abb.  (U.  S.) 
25,  Fed.  Cas.  No.  5,350 — Hancock  v.  Walsh, 
3  Woods,  360,  Fed.  Cas.  No.  6,012 — Heath 
V.  Eric  R.  Co.  8  Blatchf.  396,  Fed.  Cas.  No. 
6,306 — Louisiana  State  Lottery  Co.  v.  Fitz- 
patrlck,  8  Woods,  259,  Fed.  Cas.  No.  8,541 — 
Southern  R.  Co.  v.  Greensboro  Ice  &  Coal 
Co.  134  Fed.  93 — State  v.  Atkins,  85  Ga.  317 
— State  ex  rel.  Hart  v.  Burke,  33  I^a.  Ann. 
604 — Lowry  v.  Thompson,  25  S.  C.  431,  1  S. 
E.  141 — Lynn  v.  Polk,  8  I^a,  235^— State  ex 
rel.  Drake  v.  Doyle,  40  Wis.  212,  22  Am. 
Rep.  692. 

321.  A  circuit  court  may  restrain  by  in- 
jimction  the  collection  of  taxes  upon  na- 
tional banks,  assessed  at  a  greater  rate  than 
is  lawful  under  the  national  banking  act. 
Hills  V.  National  Albany  Exch.  Bank,  105 
U.  S.  319,  26:  1052 
Evansville  Nat.  Bank  v.  Britton,  105  U.  S. 

322.  26:  1053 
Bradley  v.  Hlinois,  4  Wall.  459,  18:  433 
Lionberger  v.  Rouse  9  Wall.  468,  19:  721 
New  York  ex  rel.  Duer  v.  Comrs.  of  Taxes  & 

Assessments,  4  Wall.  244,  18:  344 

Albany  County  v.  Stanley,  105  U.  S.  305, 

26:  1044 

Van  Slyke  v.  Wisconsin,  154  U.  S.  581  Appx. 

and  14  Sup.  Ct.  Rep.  1168,         20:  240 

First  Nat.  Bank  v.  Kentucky,  9  Wall.  353, 

19:  701 
Hepburn  v.  School  Directors  of  Carlisle,  23 
Wall.  480,  23:  112 

Rosenblatt    v.    Johnson,    104    IT.    S.    462, 

26:  832 

Cummings    v.   Merchants'   Nat.    Bank,    101 

U.  S.  153,  25:  903 

Pelton  V.  Commercial  Nat.  Bank,  101  U.  S. 

143,  25: 901 
New  York  ex  rel.  Williams  v.  Weaver,  100 

U.  S.  539,  25:  705 

Distinffuished  in  German  Nat.  Bank  v.  Kimball, 

103  U.   S.  735,  26  L.  ed.  470 — Robinson  v. 

Wilmington,  13  C.  C.  A.  179.  25  U.  S.  App. 

144,  65  Fed.  869— State  ex  rel.  Gottlieb  v. 
Western  U.  Teleg.  Co.  165  Mo,  515,  65  S.  W. 
775 — People  ex  rel.  Merchants*  Nat.  Bank 
V.  Coleman,  41  Hun,  344. 

Cited  in  German  Nat.  Bank  v.  Kimball,  103  U. 
S.  735,  26  L.  ed.  470— Hills  v.  National  Al- 
bony  Exch.  Bank,  105  U.  R.  320,  26  L.  ed. 
1052 — Poindexter  v.  Greenhow.  114  TI.  S.  295, 
29  L.  ed.  194,  5  Sup.  Ct.  Rep.  903 — Allen 
V.  Baltimore  &  O.  R.  Co.  114  U.  S.  314,  29 
L.  ed.  201.  5  Sup.  Ct.  Rep  924— Stanley  v. 
Albany  County.  121  U,  S.  551,  30  L.  ed. 
1004.  7  Sup.  Ct.  Rep.  1234— Bell's  Gap  R. 
Co.  V.  Pennsylvania.  134  U.  S.  239,  33  L.  ed. 
896,  10  Sup.  Ct.  Rep.  533— Pollock  v.  Farm- 


ers' Loan  Sc  T.  Co.  157  II.  S.  554,  39  L.  ed. 
810,  16  Sup.  Ct.  Rep.  678 — Scott  v.  Donald, 
165  U,  S,  112,  41  L.  ed.  663,  17  Sup.  Ct. 
Rep.  262 — San  Francisco  Nat.  Bank  v.  Dodge» 
197  U.  S.  75,  49  L.  ed.  672,  25  Sup.  Ct.  Rep. 
384— First  Nat.  Bank  v.  Farwell,  10  Blss. 
272.  7  Fed.  520— Exchange  Nat.  Bank  v. 
Miller,  19  Fed.  374 — Cincinnati  Southern  R. 
Co.  V.  Guenther,  10  Fed.  399 — ^Covington  City 
Nat.  Bank  v.  Covington,  21  Fed.  491 — First 
Nat.  Bank  v.  Lucas  County,  25  Fed.  750 — 
Hazzard  v.  O'Bannon,  36  Fed.  855 — First  Nat. 
Bank  v.  Richmond,  39  Fed.  314 — Whitney 
Nat.  Bank  v.  Parker,  41  Fed.  409 — Rich- 
mond &  D.  R.  Co.  V.  Blake,  49  Fed.  905 — 
Puget  Sound  Nat.  Bank  v.  King  County,  57 
Fed.  433— Western  U.  Teleg.  Co.  v.  Poe,  61 
Fed.  463— First  Nat  Bank  v.  Hungate,  02 
Fed.  649 — Gregg  v.  Sanford,  12  C.  C.  A.  52J>, 
28  U.  S.  App.  313,  65  Fed.  155— Sanford 
V.  Poe,  60  L.R.A.  651,  16  C.  C.  A.  307.  87 
U.  S.  App.  378.  69  Fed.  548— Third  Nat.  Bank 
V.  Mylln,  76  Fed.  386 — Nashville,  C.  ft  St.  L. 
R.  Co.  V.  McConnell.  82  Fed.  71 — Railroad  & 
Teleph.  Cos.  v.  Board  of  Equalisers,  85  Fed. 
307— Taylor  v.  Louisville  &  N.  R.  Co.  SI 
C.  C.  A.  543,  60  U.  S.  App.  166.  88  Fed.  856 — 
Mclver  v.  Robinson,  53  Ala.  469 — Maguire  v. 
Revenue  &  Road  Comrs.  71  Ala.  414 — State 
Bank  v.  Board  of  Revenue,  91  Ala.  219.  8  So. 
852— Ex  parte  Ft.  Smith  v.  V.  B.  Bridge  Co. 
62  Ark.  466,  36  S.  W.  1060— Cogswell  v. 
Second  Nat.  Bank.  76  Conn.  254.  56  Atl.  574 
—State  V.  First  Nat.  Bank,  2  S.  D.  572,  51 
N.  W.  587 — Macon  v.  First  Nat.  Bank.  59  Ga. 
648— First  Nat.  Bank  v.  Fisher,  45  Kan.  729. 
26  Pac.  482 — Chicago,  B.  &  Q.  R.  Co.  ▼. 
Atchison  County,  54  Kan.  789.  39  Pac.  1039 
— Camden  v.  Camden,  77  Me.  536.  1  Atl.  680 
— Carlton  v.  Newman.  77  Me.  415,  1  Atl.  194 
—Walsh  V.  King,  74  Mich.  355,  41  N.  W. 
1080 — Bank  of  Oxford  v.  Oxford,  70  Miss. 
514,  12  So.  203 — First  Nat.  Bank  v.  Peter 
borough,  66  N.  H.  41.  22  Am*  Rep.  41<^ — 
Mercantile  Nat.  Bank  v.  New  York.  27  Mtsc. 
35.  67  N.  T.  Supp.  264 — Williama  ▼. 
Weaver,  75  N.  Y.  36 — Mercantile  Nat. 
Bank  v.  New  York.  172  N.  Y.  49.  64 
N.  B.  756— Bule  v.  Fayettcvllle,  79  N. 
C.  271 — Wagoner  v.  Loomls.  87  Ohio 
St.  582— Bardrlck  v.  Dillon.  7  Okla.  552.  54 
Pac.  785— West  Portland  Park  t.  Kelly.  29 
Or.  417,  45  Pac.  901— Provident  Life  ft  T.  Co. 
V.  Board  of  Revision,  29  Pa.  Co.  Ct.  443 — 
Carroll  v.  AIsup.  107  Tenn.  286.  64  S.  \V. 
193 — Harrison  v.  Vines.  46  Tex.  21 — Salt 
Lake  City  Nat.  Bank  v.  Ooldlng.  2  Utah,  7 — 
Richmond  v.  Crenshaw.  76  Va.  940 — An- 
drews V.  King  County,  1  Wash.  52,  22  Am. 
St.  Rep.  136,  23  Pac.  409 — Paul  v.  McGraw, 
3  Wash.  303,  28  Pac.  532 — First  Nat.  Bank 
V.  Chehalls  County.  6  Wash.  65.  32  Pac.  1051 
— Wells  ▼.  Western  Pav.  &  Supply  Co.  0»« 
Wis.  126.  70  N.  W.  1071 — Standard  Cattle 
Co.  V.  Baird.  8  Wyo.  156,  56  Pac.  508. 

Injunction     against     prosecution      for 
crime. 

322.  In  proceeding  by  indictment  to  en- 
force a  criminal  statute  a  state  can  onW 
act  by  officers  or  attorneys,  and  to  enjoin 
the  latter  is  to  enjoin  the  state.  Hark- 
rader  v.  Wadley,  172  U.  S.  148,  19  Sup.  a. 
Rep.  119,  43:  399 
Cited  in  State  v.  Chicago.  R.  I.  ft  P.  B.  Co.  61 

Neb.   549.   86  N.   W.  556. 

323.  A  circuit  court  of  the  United  States 
sitting  in  equity,  in  the  administraton  of 
civil  remedies,  has  no  jurisdiction  to  stay, 
by  injunction,  proceedings  pending  in  a  state 
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ecmrt  in  the  name  of  a  state,  to  enforce  the 

criminal  laws  of  such  state.     Harkrader  v. 

Wadley,  172  U.  S.  148,  19  Sup.  Ct.  Rep.  119, 

43'  399 

Cited  In  Mtta  v.  McGhee.  172  U.  8.  531,  43  L. 
ed.  542,  19  Sup.  Ct.  Rep.  269— Knott  v.  Even- 
ing Post  Co.  124  Fed.  352 — Camden  Inter- 
state K.   Co.  y.  Catlettgburff,   120  Fed.  42G. 

324.  An  injunction  against  a  criminal 
prosecution  in  a  state  court  under  a  valid 
state  law,  of  a  bank  officer  for  embezzle- 
ment, cannot  be  granted  by  a  Federal  court 
because  it  had  previously  obtained  jurisdic- 
tion in  equity  cases  in  which  a  receiver  of 
the  bank  has  been  appointed  and  the  civil 
liabilitv  of  such  officer  was  in  litigation. 
Harkrader  v.  Wadley,  172  U.  S.  148,  19  Sup. 
Ct.  Rep.  119,  43:  3j9 
Cited  In  Arbuckle  v.  Blackburn,  65  L.R.A.  871, 

61  C.  C.  A.   129,  113   Fed.  623. 

325.  A  Federal  court  is  not  without  ju- 
risdiction of  a  suit  to  enjoin  the  attorney 
general  of  Nebraska  from  enforcing,  as  a 
member  of  the  Nebraska  board  of  transpor- 
tation, the  provisions  of  an  unconstitutional 
state  statute  fixing  maximum  railroad  rates, 
on  the  theory  that  it  seeks  to  restrain  him 
«8  attorney  general  from  enforcing  the  crim- 
inal laws  of  the  state.  Prout  v.  Starr,  188 
U.  S.  537,  23  Sup.  Ct.  Rep.  398,  47:  584 


X.  Insurrectionary      and      Confederate 

States, 

a.  in  General, 

Power  of  State  to  Put  Down  Insurrection 
by   Military,  see  supra,  27. 

Property  Captured  or  Abandoned  during  Re- 
bellion, see  Abandoned  and  Captured 
Property. 

Federal  Question  as  to  Confederate  Money, 
etc.,  see  Appeal  and  Error,  III.  d,  9, 
^,  (11). 

Enactment  of  Confederate  Government  as 
State  Statute,  see  Appeal  and  Error, 
1654. 

Confiscation  of  Property  within,  see  Confis- 
cation and  Sequestration,  III. 

Confiscation  by,  see  Confiscation  and  Seques- 
tration, IV. 

Illegal  Trading  in,  see  Embargo  and  Non- 
intercourse,  vn. 

Burden  of  Proving  Payment  of  Claim  for 
Mail    Service   in,   see   Evidence,    811. 

Official  Correspondence  as  Evidence,  see  Evi- 
dence, 1109. 

Invalidity  of  Investments  by  Representa- 
tives of  Estate  in  Federal  Bonds,  see 
Executors  and  Administrators,  110. 

Defense  to  Action  for  False  Imprisonment 
on  Charge  of  Treason  Against,  see 
False  Imprisonment,  5. 

Federal  Taxation  of  Insurrectionary  Dis- 
tricts, see  Internal  Revenue,  V. 

Suspension  of  Limitations  During  War,  see 
Limitation  of  Actions,  654-664. 

Accountability  of  Public  Officer  for  Property 
Turned  over  to  Insurrectionary  Govern- 
ment, see  Officers,  57. 


Liability  of  Officers  for  Moneys  Turned  Over 

under  Command  of,  see  Payment,  7,  8. 
Medium  of  Payment  for  Debts  Contracted 

or  Made  Payable  during  Rebellion,  see 

Payment,  35-38. 
Validity    of    Relief    of    Loyal    Postmasters 

from  Losses  by  Confederate  Forces,  see 

Post  Office,  2. 
Compensation  for  Transportation  of  Mails 

in,  see  Postoffice,  64,  78. 
Matters  as  to  War  Generally,  see  War. 
Effect    of   Possession    of   Hostile   Territory 

Under    Military    Authority,    see    War, 

V  X. 

Military  Tribunals  in,  see  War,  VIL 

Editorial  note. 

Status  and  relations  of  United  States 
with  Confederate  states.  8:  955 

Continuity  of  laws  and  private  rights. 

Nullity  of  Disloyal,  Hostile  or  Rebelli- 
ous Acts,  see  infra,  X.  d. 

326.  During  the  late  Ciyil  War,  the  same 
general  form  of  government,  the  same  gen- 
eral law  for  the  administration  of  justice 
and  the  protection  of  private  rights,  which 
had  existed. in  the  states  prior  to  the  Rebel- 
lion, remained.  Ketchum  v.  Buckley,  99  U. 
S.  188.  25:  473 
Distinguished  In  Hyatt  v.  McBumey,  18  8.  C« 

222. 

327.  The  appointment,  by  the  President, 
of  a  military  governor  for  the  state,  did  not 
remove  from  office  a  general  administrator 
charged  by  law  with  public  duties  in  the 
settlement  of  estates  of  deceased  persons. 
Ketchum   v.   Buckley,   99   U.   S.   188, 

25:  473 

Validity  of  reconstruction  and  reorgan- 
ization. 

Authority  Pending  Reconstruction  to 
Institute  Suit  by  State,  see  su- 
pra, 235. 

328.  Where  Congress  authorized  a  state 
lately  in  rebellion  to  frame  a  new  Constitu- 
tion, and  she  elected  to  proceed  within  the 
scope  of  the  authority  conferred,  and  the 
result  was  submitted  to  Congress  as  a  vol- 
untary and  valid  offering,  and  was  so  re- 
ceived and  so  recognized  in  the  subsequent 
action  of  that  body,  the  state  is  estopped  to 
assail  it  on  the  ground  that  it  was  adopted 
under  the  dictation  and  coercion  of  Congress. 
White  V.  Hart,  13  Wall.  646,  20:  685 
Cited  in  Smith  y.  Good,  34  Fed.  208.    • 

329.  The  power  of  the  President  to  issue 
a  proclamation  appointing  a  provisional 
governor  for  a  state,  and  provide  for  the 
assembling  of  a  convention,  with  a  view  to 
the  re-establishment  of  a  republican  govern- 
ment, under  an  amended  constitution,  and 
to  the  restoration  of  the  state  to  her  propt  r 
constitutional  relations,  is  derived  from  his 
constitutional  functions,  as  commander-in- 
chief.     Texas   v.   White,   7  Wall.   700, 

19:  227 
Cited  In  The  Grapeahot  (The  Grapeshot  v.  Wal- 
lersteln)  9  Wall.  133.  19  L.  ed.  653— McNealy 
V.  Gropory.  13  Fla.  438 — Leachman  v.  Mus- 
grovc,  45  Miss.  535 — Grant  v.  Chambers,  34 
Tex.  5«7. 
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h.  As  l>e  Facto  Oavemment, 

As  to  Status  of  Government  Established, 

see  infra,  338-340. 
Recognition   of  New   State  as  Political  or 

Judicial  Question,  see  Courts,  88-90. 
See  also  infra,  342. 

330.  The  Rebellion  was  only  an  insurrec- 
tion ;  there  was  no  rebel  government  de  facto 
in  such  a  sense  as  to  give  any  legal  efficacy 
to  its  acts,  or  to  displace  the  rightful  govern- 
ment.    Hickman  v.  Jones,  9  Wall.  197, 

19:  551 
Cited  In  First  Nat.  Back  v.  Texas,  20  Wall.  87, 
22  L.  ed.  298— Dewing  v.  Perdlcarles,  96  U. 
S.  195,  24  L.  ed.  655 — Daniels  v.  Tearney, 
102  U.  S.  418,  26  L.  ed.  188— United  States 
V.  Stark,  11  Am.  L.  Reg.  N.  S.  40.  Fed.  Cas. 
No.  16,878 — Bozeman  v.  Allen,  48  Ala.  514 — 
Morris  v.  Poillon,  50  Ala.  407— Mayfleld  v 
Musquez,  1  Posey  Unrep  Cas.   (Tex.)   224. 

331.  The  Confederacy,  being  a  government 
of  paramount  military  force,  was  a  de  facto 
government  to  the  extent  that  obedience  of 
private  citizens  to  its  authority  in  civil  and 
criminal  matters  was  not  only  a  necessity 
but  a  duty.  Thorington  v.  Smith,  8  WaJl. 
1  19:  361 
Cited   in   Oakes   v.   United    States,    174   V     8 

795,  43  L.  ed.  1175,  19  Sup.  Ct.  Rep.  864— 
Noble  V.  Cullom,  44  Ala.  569 — Lawson  v 
Miller,  44  Ala.  626,  4  Am.  Rep.  147— Penn 
V.  Tolllson,  26  Ark.  581 — Snodgrass  ▼. 
Adams,  26  La.  Ann.  236 — Ford  v.  Surget,  46 
Miss.  153 — Bailey  v.  Fits-Gerald,  56  Miss. 
590 — Harden  v.  Boyce,  59  Barb.  431 — Pen- 
nywit  v.  Foote,  27  Ohio  St.  623,  22  Am.  Rep. 
340 — Hnbbard  v.  Hamden  Exp.  Co.  10  R.  I. 
249 — State  v.  Moseley,  10  S.  C.  N.  S.  6 — 
Smith  v.  Brazelton,  1  Heisk.  67,  2  Am.  Rep. 
678 — Bank  of  Tennessee  v.  Cummings,  9 
Heisk.  467 — Kennedy  v.  Briere,  45  Tex.  310 
— Pfeuffer  v.  Maltby,  54  Tex.  462.  38  Am. 
Rep.  631 — Griffin  t.  Cunningham,  20  Gratt. 
123 — Com.  V.  Chalkley,  20  Gratt.  410— Walk- 
er y.  Christian,  21  Gratt.  300 — Dinwiddle 
County  v.  Stuart,  28  Gratt.  538 — Henning  y. 
Fisher,  6  W.  Va.  246 — Clay  v.  Robinson,  7 
W.  Va.  356 — Smith  v.  Henning,  10  W.  Va. 
629. 

332.  Governments  are  of  several  degrees, 
the  highest  of  which  is  when  the  usurping 
government  expelj  the  regular  authorities 
from  their  customary  seats  and  functions, 
and  establishes  itself  in  their  place.  An- 
other description  of  government,  called  also 
by  publicists  a  government  de  facto,  but 
which  might  perhaps  be  aptly  denominated  a 
government  of  paramount  force,  is  one  whose 
existence  is  maintained  by  active  military 
power  within  the  territories  and  against  the 
rightful  authority  of  an  established  and  law- 
ful government,  and  which,  while  it  exists, 
must  necessarily  be  obeyed  in  civil  matters 
by  private  citizens,  who,  by  acts  of  obedience 
rendered  in  submission  to  such  force,  do  not 
become  responsible  as  wrongdoers  for  those 
acts,  though  not  warranted  by  the  laws  of 
the  rightful  government.  Although  such 
governments  are  usually  administered  direct- 
ly by  military  authority,  they  may  be  ad- 
ministered also  by  civil  authority  supported 


more    or    less    directly    by    military    force. 
Thorington  v.  Smith,  8  Wall.  1,  19:  361 

Cited  in  Underbill  v.  Hernandez,  168  U.  S.  253, 
42  L.  ed.  457,  18  Sup.  Ct.  Rep.  83 — Four- 
teen Diamond  Rings  y.  United  States  (The 
Diamond  Rings)  183  U.  S.  178,  46  L.  ed.  141, 
22  Sup,  Ct.  Rep.  59 — Callins  y.  Overton,  7 
Okla.  482,  54  Pac.  702. 

333.  The  reconstructed  states  have  never 
been  out  of  the  Union.  White  v.  Hart,  13 
Wall.  646,  20:  685 

Cited  in  Taylor  v.  Thomas,  22  Wall.  490,   22 

L.  ed.  793— Keith  v.  Clark,  97  U.  S.  462,  24 

L.   ed.    1074 — State   v.    Bank    of   Tennessee, 

5  Baxt.  40. 


o.  Status  of  States  Seceding, 

Continiiity  of  statehood. 

334.  All  the  proceedings  of  the  eleven 
states  constituting  the  Confederacy,  either 
severally  or  in  conjunction,  by  means  of 
which  the  existing  governments  were  over- 
thrown, and  new  governments  erected  in 
their  stead,  were  wholly  illegal  and  void,  and 
these  states  remained,  after  the  attempted 
separation  and  change  of  government,  in 
judgment  of  law,  as  completely  under  all 
their  constitutional  obligations  as  before. 
Mauran  v.  Alliance  Ins.  Co.  (Mauran  v.  In- 
surance Co.)  6  Wall.  1,  18:  836 
Distinguished  in  Babbitt  v.  Sun  Mut  Ins.  Co. 

23  La.  Ann.  316. 

Cited  in  Ford  v.  Surget,  97  U.  S.  619,  24  L.. 
ed.  1026— Cuyler  v.  FerriU,  1  Abb.  (U.  8.) 
180,  Fed.  Cas.  No.  3,523— Hall  v.  Hail.  43 
Ala.  498,  94  Am.  Dec.  703 — Ex  parte  Nor- 
ton, 44  Ala.  180 — Noble  v.  Cullom.  44  Ala. 
560 — Scruggs  v.  Huntsville,  45  Ala.  222 — 
Moseley  v.  Tuthill,  45  Ala.  649,  6  Am.  Rep. 
710 — Irvine  v.  Armistead.  46  Ala.  373 — Todd 
V.  Neal,  49  Ala.  269 — Thomas  v.  Taylor.  42 
Miss.  704.  2  Am.  Rep.  625— Pfeuffer  v.  Malt- 
by,  54  Tex.  462,  38  Am.  Rep.  631. 

335.  Texas  did  not  cease  to  be  a  state 
within  the  meaning  of  the  clause  of  the 
Federal  Constitution  which  confers  original 
jurisdiction  on  the  Supreme  Court  in  casen 
to  which  a  state  is  a  party,  by  reason  of 
the  ordinance  of  secession  adopted  by  the 
convention  and  ratified  by  a  majority  of  its 
citizens,  and  the  acts  of  its  legislature  in- 
tended to  give  effect  to  that  ordinance. 
Texas  v.  White,  7  Wall.  700,  19:  227 
Cited  in  Keith  v.  Clark,  97  U.  S.  461,  24  L.  ed. 

1074 — Daniels  v.  Tearney,  102  U.  S.  418, 
26  L.  ed.  188 — Northern  Securities  Co.  v. 
United  States,  193  U.  S.  348,  48  L.  ed. 
704,  24  Sup.  Ct.  Rep.  436 — Home  Ins.  Co.  t. 
United  States,  8  Ct.  CI.  450 — United  States 
V.  Clayton,  2  Dill.  227.  Fed.  Cas.  No.  14,- 
814 — Van  Epps  v.  Walsh,  1  Woods.  007.  Fed. 
Cas.  No.  16,850 — Ex  parte  Bibb.  44  Ala.  153 
— Ex  parte  Norton,  44  Ala.  181 — Noble  t. 
Cullom,  44  Ala.  581 — Perkins  v.  Corbin.  45 
Ala.  116.  6  Am.  Rep.  698 — Donogan  v.  Wood, 
40  Ala.  249,  20  Am.  Rep.  275 — Todd  v.  Neal. 
49  Ala.  269 — Perkins  v.  Rogers,  35  Ind.  163, 
9  Am.  Rep*.  639 — State  v.  Williams.  61  Kan. 
744.  60  Pac.  1050— Mial  v.  Ellington.  134 
N.  C.  156,  65  L.R.A.  706,  46  S.  E.  961— 
Pennywit  v.  Foote,  27  Ohio  St.  620,  22  Am. 
Rep.  340 — Chicora  Co.  v.  Crews.  6  S.  C.  N.  S. 
248 — Daniel  v.  Hutcheeon,  86  Tex.  62,  22 
S.  W.  933. 
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336.  Texas,  by  its  secession  from  the 
Union,  did  not  cease  to  be  a  state,  or  her 
citizens  to  be  citizens  of  the  Union.  Texas 
V.  White,  7  Wall.  700,  19:  227 
Cited  In  Pennywlt  v.  Kellogg,  1  CIn.  Sup.  Ct. 

Rep.  20 — State  v.  Bank  of  Tennessee,  5  Bazt. 
73. 

337.  The  attempt  of  the  state  of  Tennes- 
see to  separate  itself  from  the  Union  did 
not  destroy  its  identity  as  a  state,  or  free  it 
from  the  binding  force  of  the  Constitution 
of  the  United  States.  Keith  v.  Clark,  97  U. 
8.  454,  24:  1071 
Cited  in  Poindezter  v.  Greenhow,  114  U.  S.  291, 

29  L.  ed.  193,  5  Sup.  Ct.  Rep.  903 — Bragg  v. 
Tuirts,  49  Ark.  562,  6  8.  W.  158— Gibbens 
T.  GreenTllle  &  C.  R.  Co.  13  S.  C.  242— 
Clark  V.  Keith,  8  Lea,  714— Prince  William 
School  Board  v.  Stuart,  80  Va.  81 — Isaacs 
V.  Richmond,  90  Va.  32,  17  8.  E.  760. 

Status  of  insarrectionary  or  secession^ 
ist  government. 

338.  Governments  established  in  hostility 
to  the  Constitution  of  the  Unitea  States  in 
individual  states  are  null  and  void  in  all 
their  departments.  Luther  v.  Borden,  7  How. 
1,  12:  581 
Cited  in  McElvaln  v.  Mudd,  44  Ala.  65,  4*  Am. 

Rep.  106— Ex  parte  Bibb,  44  Ala.  153— 
Noble  V.  Cullom  44  Ala.  561— Hill  v.  Brwln. 
44  Ala.  667— Moseley  v.  Tuthlll,  45  Ala.  648, 
6  Am.  Rep.  710— Todd  v.  Neal,  49  Ala.  270 
— Hedges  v.  Price,  2  W.  Va.  225,  94  Am. 
Dec.  507. 

339.  Certain  belligerent  rights  were  con- 
ceded to  the  insurgents  in  arms,  but  the  gov- 
ernment of  the  Confederacy  was  not  recog- 
nized. The  intercourse  was  confined  to  its 
military  authorities.  Hickman  v.  Jones,  9 
Wall.  197,  19:  551 
Williams  v.  Bruffy,  96  U.  S.  176,  24:  716 
Stevens  v.  Griffith,  111  U.  S.  48,  4  Sup.  Ct. 

Hep.  283,  28:  348 

Cited  in  Polndexter  v.  Greenhow,  114  U.  S. 
291.  29  L.  ed.  193,  5  Sup.  Ct.  Rep.  903 — 
Tbe  Ambrose  Light,  25   Fed.  431. 

340.  The  acts  of  secession  were  the  unlaw- 
ful acts  of  usurping  state  governments,  and 
not  the  acts  of  the  states  themselves,  inas- 
much as  the  Constitution,  in  all  its  pro- 
visions, looks  to  an  indestructible  Union, 
composed  of  indestructible  states.  It  was  a 
war  of  the  United  States  against  unlawful 
and  usurping  governments,  representing  not 
the  states,  but  a  rebellion  against  the  states. 
Texas  v.  Wliite,  7  Wall.  700,  19:  227 
Cited   in   Polndexter   v.   Oreenhow,    114    U.    S. 

290.  29  L.  ed.  193,  5  Sup.  Ct.  Rep.  903 — 
Marye  v.  Parsons.  114  U.  S.  335,  29  L.  ed. 
208.  5  Sup.  Ct.  Rep.  932. 

Of  courts  established  by  usurping  gov- 
ernment. 

341.  An  act  of  the  Confederate  Congress 
creating  a  court  was  void;  the  court  was  a 
nullity,  and  could  exercise  no  rightful  juris- 
diction.    It  gave  no  protection  to  those  who 
assumed  to  1^  its  officers.  Hickman  v.  Jones, 
9  Wall.  197,  19:  551 
Cited  In  United  States  v.  1,500  Bales  of  Cot- 
ton, Fed.  Cas.  No.  15,958 — Donegan  v.  Wood. 
49   Ala.   249.   20  Am.  Rep.  275 — Bayless   v. 
Estes,   1   Heisk.   80. 


d.  Validity  of  Acta  and  Constitutions, 

Act  Impairing  Obligation  of  Contract  Passed 
Before  Rehabilitation,  see  Constitution- 
al Law,  1025. 

Impairment  of  Contract  Obligations  by,  see 
Constitutional  Law,  1294. 

342.  An  enactment  of  the  Confederate 
States  is  not  that  of  an  independent  nation 
or  of  a  (2e  facto  government,  but  is  the  act 
of  a  portion  of  the  states  unsuccessfully  at- 
tempting to  establish  a  separate  revolution- 
ary government,  which,  when  its  military 
forces  were  overthrown,  perished  utterly, 
with  all  ite  enactmente.  Williams  v.  Bruffy, 
96  U.  S.  176,  24:  716 
Cited  in  Underhtll  v.  Hernandez,  38  L.R.A.  40$, 

13  CCA.  56,  26  U.  8.  App.  573,  65  Fed. 
582. 

Acts  in  hostility  to  loyal  citizens. 

343.  The  concession  to  the  Confederates  of 
belligerent  rights  sanctioned  no  hostile 
legislation,  and  impaired  in  no  respect  the 
righte  of  a  loyal  citizen.  Williams  v.  Bruffy, 
96  U.S.  176,  24:716 

* 

Acts  in  aid  of  rebellion. 

Validity  of  Payment  to  Stete  in  Ite 
Bills  of  Credit  Unlawful  as  such, 
and  also  Unlawful  as  Issued  in  Aid 
of  Rebellion,  see  Payment,  65. 

344.  An  act  of  an  insurgent  stete  legis- 
lature intended  to  aid  rebellion  can  be  given 
no  effect  by  this  court.  Texas  v.  White.  7 
Wall.  700,  19:  227 
Cited  In  Legal  Tender  Cases,  12  Wall.  554,  20 

L.  ed.  313— Davis  v.  Gray,  16  Wall.  225,  21 
L.  ed.  454 — Sprott  v.  United  States,  20  Wall. 
464,  22  L.  ed.  372 — ^United  States  v.  Home 
Ins.  Co.  22  Wall.  102,  22  L.  ed.  818— Taylor 
V.  Thomas,  22  Wall.  490,  22  L.  ed.  793 — 
Dewing  V.  Perdlcaries.  96  U.  S.  IflS,  24  L, 
ed.  655 — Ketchum  v.  Buckley,  09  U.  8.  190, 
25  L.  ed.  473 — Cook  v.  Oliver,  1  Woods,  438, 
Fed.  Cas.  No.  3,164 — Day  v.  Bufflngton,  3 
Cliff.  394.  Fed.  Cas.  No.  3.675 — French  v. 
Tumlln,  10  Am.  L.  Reg.  N.  S.  644,  Fed.  Cas. 
No.  5,104 — Hatch  v.  Burroughs,  1  Woods, 
445,  Fed.  Cas.  No.  6,203 — Head  v.  Starke, 
Chase,  Dec.  315,  Fed.  Cas.  No.  6,293 — Mc- 
Elvaln V.  Mudd.  44  Ala.  65,  4  Am.  Rep.  106 
— ^Noble  V.  Cullom,  44  Ala.  560 — Hill  v.  Er- 
wln,  44  Ala.  667 — Scruggs  v.  Huntsville,  45 
Ala.  222 — Nashville  ft  D.  R.  Co.  v.  Comans. 
45  Ala.  442— Moseley  v.  Tuthlll,  45  Ala.  647, 

6  Am.  Rep.  710 — Irvine  v.  Armistead,  46  Ala. 
373 — Moody  v.  Bibb,  50  Ala.  249 — Parks  v. 
Coffey,  52  Ala.  38 — Nelson  v.  Boynton,  54 
Ala.  376 — Hendry  v.  Cllne,  29  Ark.  417 — 
Howell  V.  Hoglns,  37  Ark.  113 — Calhoun  v. 
Kellogg.  41  Ga.  240— Betz  v.  Illinois  C.  R. 
Co.  52  La.  Ann.  915.  24  So.  644 — Buchanan 
V.  Smith,  43  Miss.  97 — Mister  v.  McLean,  43 
Miss.  270 — Pennywlt  v.  Foote,  27  Ohio  St. 
635.   22    Am.   Rep.   .340 — Culllns   v.   Overton, 

7  Okla.  480,  54  Pac.  702 — Morgan  v.  Keenan, 
1  S.  C.  N.  S.  331 — Frierson  v.  General  As- 
sembly of  Presby,  Church,  7  Heisk.  705 — 
Vance  v.  Burtls,  30  Tex.  91 — Griffln  v,  Cun- 
ningham, 20  Gratt.  41 — Com.  v.  Chalkley,  20 
Gratt.  410 — Dinwiddle  County  v.  Stuart,  28 
Gratt.  538 — Prince  William  School  Board  v. 
Stuart.  80  Va.  68 — Ilennlng  v.  Fisher,  6  W. 
Va.  246— Clay  v.  Robinson,  7  W.  Va.  357— 
Smith  v.  Hennlng.  10  W.  Va.  629 — McClure 
V.  Johnson,  14  W.  Va.  443. 
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345.  All  acts  in  aid  of  the  Rebellion  weref 
illegal  and  of  no  validity.     Dewing  v.  Per- 
dicaries,  96  U.  S.  193,  24:  654 
Cited  in  Ford  y.  Surget,  97  U.  S.  604,  24  L.  ed. 

1021— Daniels  v.  Tearney,  102  U.  8.  418,  26 
L.  ed.  188 — ^Ford  v.  Surget,  86  Phlla.  Leg. 
Int.  29 — Dorr  v.  Rohr,  82  Va.  369,  3  Am. 
St.  Rep.  106. 

346.  Statutes,  decrees,  and  the  authority 
of  the  Confederacy  can  give  no  validity  to 
any  act  done  in  its  service  or  in  aid  of  its 
purpose.  Sprott  v.  United  States,  20  Wall. 
459,  22: 371 
Cited  in  Ford  v.  Surget,  97  U.  S.  623,  24  L. 

ed.  1027— Lamar  v.  MIcou,  112  U.  S.  476, 
28  L.  ed.  760,   5  Sup.   Ct.  Rep.  221. 

347.  A  state  statute  passed  in  aid  of  re- 
bellion is  void,  although  the  members  of  the 
legislature  which  passed  it  were  elected  be- 
fore the  ordinance  of  secession  was  adopted. 
Taylor  v.  Thomas,  22  Wall.  479,       22:  789 

Acts  not  hostile  or  rebellions. 

348.  The  acts  of  the  several  Confederate 
states,  in  their  individual  capacities,  and  of 
their  different  departments  of  government, — 
executive,  judicial,  and  legislative, — during 
the  war,  so  far  as  they  did  not  impair  or 
tend  to  impair  the  supremacy  of  the  national 
authority,  or  the  just  rights  of  citizens  un- 
der the  Constitution,  are,  in  general,  to  be 
treated  as  valid  and  binding.  Horn  v.  Lock- 
hart,  17  Wall.  570,  21 :  657 
Cited     in      United      States     v.     Home     Ins. 

Co.  22  Wall.  193,  22  L.  ed.  818 — 
Taylor  v.  Thomas,  22  Wall.  491,  22 
L.  ed.  793 — Boiling  v.  Lersner,  91  U.  8. 
696,  23  L.  ed.  367— Williams  v.  Bruffy,  M 
U.  S.  192,  24  L.  ed.  720— Keith  v.  Clark, 
97  U.  S.  465,  24  L.  ed.  1076 — Ford  v.  Sur- 
get, 97  U.  S.  621,  24  L.  ed.  1027— Ketchum 
v.  Buckley,  99  U.  S.  190,  25  L.  ed.  473 — 
Poindexter  v.  Greenhow,  114  U.  S.  291,  29 
L.  ed.  193,  6  Sup.  Ct.  Rep.  903 — Johnson  v. 
Atlantic,  G.  &  W.  I.  Transit  Co.  166  U.  S. 
645.  39  L.  ed.  566,  16  Sup.  Ct.  Rep.  520— 
Bryan  v.  Alexander,  4  Woods,  531,  Fed. 
Cas.  2,064 — Ketchum  v.  Mobile  ft  O.  R.  Co. 
2  Woods,  540,  Fed.  Cas.  No.  7,737 — Foust 
T.  Chamblee,  51  Ala.  79 — Riddle  v.  Hill, 
61  Ala.  228 — Tarver  v.  Tankersley,  51  Ala. 
312 — Powell  V.  Young,  51  Ala.  520 — Hill  v. 
Huckabee,  52  Ala.  158 — Van  Hoose  v.  Bush, 
64  Ala.  349 — Nelson  v.  Boynton,  64  Ala.  375 
— Roach  V.  Hix,  57  Ala.  578 — McCulre  v. 
Buckley,  58  Ala.  127 — Hendry  v.  Cllne,  29 
Ark.  417 — Berry  v.  Bellows,  30  Ark.  204 
— Howell  V.  Hoglns,  37  Ark.  113 — Bragg  v. 
Tuffts,  49  Ark.  662,  6  S.  W.  158— Beta  v.  Il- 
linois C.  R.  Co.  52  La.  Ann.  916.  26  So.  644 
— Pennywlt  v.  Foote,  27  Ohio  St.  622,  22 
Am.  Rep.  340 — Cull  Ins  v.  Overton,  7  Okla. 
481,  54  Pac.  702 — McClure  v.  Johnson,  14 
W.  Va.  443. 

349.  All  the  enactments  of  the  de  facto 
legislatures  in  the  insurrectionary  states, 
during  the  war,  which  were  not  hostile  to  the 
Union  or  the  authority  of  the  general  gov- 
ernment, and  which  were  not  in  conflict  with 
the  Constitution  of  the  United  States  or  of 
the  states,  have  the  same  validity  as  if  they 
had  been  enactments  of  legitimate  legisla- 
tures. United  States  v.  Home  Ins.  Co.  22 
Wall.  99,  22:  816 
Williams  v.  Bruffy,  96  U.  S.  176,  24:  716 
Cited  in  Keith  v.  Clark,  97  U.   S.  465,   24  L. 


ed.  1076— Ford  v.  Surget,  97  U.  8.  604,  24 
L.  ed.  1021 — Ketchum  v.  Buckley,  99  U.  8. 
190.  26  L.  ed.  473 — Joseph  v.  Cawthorn,  74 
Ala.  416 — Bragg  v.  Tuffts,  49  Ark.  662,  6  S. 
W.  158— Pennywlt  v.  Foote,  27  Ohio  St.  638. 
22  Am.  Rep.  340— Culllns  v.  Overton,  7  Okla. 
482,  64  Pac.  702. 

350-1.  The  acts  of  the  states  in  rebellion, 
in  the  ordinary  course  of  administration  of 
law,  must  be  upheld  in  the  interests  of  civil 
society,  to  which  a  government  was  neces- 
sary.   Sprott  V.  United  States,  20  Wall.  459, 

22:371 
Cited  in  United  States  v.  Home  Ins.  Co.  22 
Wall.  102,  22  L.  ed.  818— Keith  v.  Clark,  97 
U.  S.  466,  24  L.  ed.  1076 — Ketchum  v.  Buck- 
ley, 99  U.  S.  190,  25  L.  ed.  473 — Johnson 
V.  Atlantic,  G.  &  W.  I.  Transit  Co.  156  U. 
8.  646,  89  L.  ed.  666,  15  Sup.  Ct.  Rep.  520 
— McGulre  v.  Buckley,  58  Ala.  126 — Bragg 
V.  Tuffts,  49  Ark.  562,  6  S.  W.  158 — Penny- 
wit  V.  Foote,  27  Ohio  St.  637,  22  Am.  Rep. 
340 — Culllns  V.  Overton,  7  Okla.  482,  54 
Pac.  702 — Dinwiddle  County  v.  Stuart;  28 
Gratt.  639. 

352.  The  acts  of  the  trustees  of  the  in- 
temal  improvement  fund  in  Florida,  who 
consist  of  the  governor  and  other  state  oifi- 
cers,  cannot  be  impeached  on  the  ground 
that  they  were  not  lawful  state  officers  be- 
cause the  government  of  the  state  was  il- 
legal on  account  of  a  rebellion,  since  the 
acts  of  state  governments  during  rebellion 
are  valid  and  binding  except  so  far  as  they 
impair  the  supremacy  of  the  national  au- 
thority or  just  rights  of  citizens.  Johnson 
V.  Atlantic,  G.  &  W.  I.  Transit  Co.  156  U.  S. 
618,  15  Sup.  Ct  Rep.  520,  39:  556 

353.  The  objection  to  a  judgment  of  the 
supreme  court  of  Louisiana,  because  ren- 
dered some  days  after  the  passage  of  the 
ordinance  of  secession  of  that  state,  is  not 
tenable.  That  ordinance  was  an  absolute 
nullity,  and  of  itself  alone  affected  neither 
the  jurisdiction  of  that  court  nor  its  rela- 
tion to  the  appellate  jurisdiction  of  the 
Supreme  Court  of  the  United  States.  White 
V.  Cannon,  6  Wall.  443,  18:  923 
Cited  in  Dow  v.  Johnson.  100  U.  8.  182,  25  L. 

ed.  641 — Pennywlt  v.  Foote,  27  Ohio  St.  686, 
22  Am.  Rep.  340. 

354.  Acts  of  a  de  facto  government  neoes- 
sary  to  peace  and  good  order  among  citizens, 
such,  for  example,  as  acts  sanctioning  and 
protecting  marriage  and  the  domestic  rela- 
tions, governing  the  course  of  descents, 
regulating  the  conveyance  and  transfer  of 
property,  real  or  personal,  and  other  similar 
acts  which  would  be  valid  when  proceeding 
from  a  lawful  government,  must  be  regarded 
in  general  as  valid;  and  acts  in  furtherance 
of  rebellion,  or  intended  to  defeat  just  rights 
of  citizens,  and  other  acts  of  like  nature, 
must,  in  general,  be  regarded  as  void.  Texas 
V.  White,  7  Wall.  700,  19:  227 
Cited  in  Boiling  v.  Lersner,  01  U.  S.  596,  23 

L.  ed.  367 — Van  Epps  v.  Walsh,  1  Woods, 
607,  Fed.  Cas.  No.  16,850 — Bragg  v.  TuflTts, 
49  Ark.  562,  6  S.  W.  158 — Jewell  v.  Gilbert. 
64  N.  H.  17,  10  Am.  St.  Bep.  357.  6  At). 
80. 
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l*iiblic  debts  incurred  during  Rebellion. 

Bonds  in  Aid  of  Rebellion  as  Considera- 
tion for  Promissory  Note,  see  Bills 
and  Notes,  25. 

355.  Laws  which  authorize  and  require  a 
city  to  redeem  bills  issued  as  currency  con- 
trary to  law,  passed  by  a  legislature  not 
recognized  by  the  United  States,  and  in  aid 
of  the  Rebellion,  do  not  make  such  bills 
valid.    Thomas  v.  Richmond,  12  Wall.  349, 

20:  453 
<71ted  in  Eanes  y.  Russell,  76  Va.  961 — Isaacs 
V.  Richmond,  90  Va.  81,  17  S.  B.  760. 

356.  Treasury  notes  issued  under  the  act 
of  December  19,  1861,  of  Mississippi,  then 
in  insurrection,  are  illegal  and  void,  and 
are  not  receivable  in  payment  of  taxes.  Tay- 
lor V.  Thonuis,  22  Wall.  479,  22:  789 

357.  Where  the  corporate  authorities  of  a 
city  in  the  Ck>nfederate  states  had  authority 
under  its  charter  to  order  the  destruction  of 
liquors,  and  to  give  the  pledge  of  the  city 
for  payment  for  them,  the  city  is  responsible 
for  the  value  of  the  liquors  destroyed  under 
such  order,  although  the  destruction  was 
made  in  prospect  of  the  capture  of  the  city 
by  the  Unit^  States  Army.  Richmond  v. 
Smith  use  of  Clendenin,  15  Wall.  429, 

21:200 
KJited  In  Hendry  v.  Cline,  29  Ark.  417 — Howell 
T.    Hoglns,   37   Ark.   113. 

Assignment  or  transfer  of  state  prop- 
erty during  Rebellion. 

See    also    supra,    165. 

358.  The  validity  of  the  alienation  of 
bonds  belonging  to  a  state,  during  the  Re- 
bellion, by  the  usurping  government,  which 
was  in  actual  control  of  the  state,  must  de- 
pend on  the  object  and  purpose  of  it.  If 
that  was  just  in  itself  and  laudable,  the 
alienation  was  valid;  if,  on  the  contrary, 
the  object  and  purpose  were  to  break  the 
Union,  the  alienation  was  invalid.  Hunt- 
ington V.  Texas,  16  Wall.  402,  21:  316 

359.  A  state  statute  repealing  a  prior  stat- 
ute, requiring  the  indorsement  of  its  gov- 
ernor as  a  prerequisite  to  the  valid  transfer 
of  bonds  belonging  to  it,  passed  by  the  legis- 
lature when  the  state  is  in  rebellion  against 
the  United  States,  is  a  nullity  as  to  bonds 
Issued  w^ithout  such  indorsement  and  for 
the  purpose  of  aiding  the  Rebellion.  Hunt- 
ington r.  Texas,  16  Wall.  492,  21:  316 
Cited  in  Bank  v.  Texas,  20  Wall.  84,  22  L.  ed. 

297 — ^Taylor  v.  Thomas,  22  Wall.  490,  22 
L.  ed.  793 — Boiling  v.  Lersner,  91  U.  S. 
^"iOe,  23  L.  ed.  367 — Morgan  v.  United  States, 
113  V.  S.  493.  28  L.  ed.  1^50,  5  Sup.  Ct. 
Rep.  588 — Parks  v.  Coffey,  52  Ala.  38 — 
Bragg  V.  Tuffts,  49  Ark.  562,  6  S.  W.  168. 

360.  Bonds  belonging  to  a  state,  which 
have  been  transferred  for  the  purpose  of 
aiding  the  Rebellion,  without  the  requisite 
indorsement  of  the  governor,  may  be  re- 
claimed, or  the  proceeds  thereof  recovered 
in  a  proper  action  by  the  state  when  the 
Rel)eIIion  has  ceased,  against  anyone  in  po«t- 
session  of  the  bonds  with  notice  of  the  in- 
tent with  which  thev  were  issued  and  used. 
Huntington  v.  Texas'^  16  Wall.  402,    21:  316 


361.  The  existence  of  the  Rebellion  at  the 
time  of  the  enactment  of  a  state  statute 
repealing  a  law  requiring  the  indorsement 
of  the  governor  as  a  requisite  to  a  valid 
transfer  of  bonds  belonging  to  the  state  is 
a  public  fact,  with  notice  of  which  all  per- 
sons were  charged,  and  when  such  bonds 
were  purchased  after  they  had  become  pay- 
able, the  purchaser  took  them  subject  to  all 
the  equitable  rights  of  the  state  when  its 
relations  to  the  Union  had  been  restored. 
Huntington  v.  Texas,  16  Wall.  402,    21:  316 

362.  After  the  presentment,  recognition, 
and  order  of  payment  by  the  United  States 
of  bonds  belonging  to  a  state  and  illegally 
alienated  by  a  usurping  government,  anyone 
who  has  never  held  or  controlled  the  bonds 
may  receive  the  payment,  upon  proper  order 
of  the  then  holders,  without  liability  to  the 
state  as  for  conversion.  In  such  case  the 
state  must  look  to  the  United  States  if  bonds 
still  belonging  to  it  are  paid  to  third  par- 
ties.   Huntington  v.  Texas,  16  Wall.  402, 

21:316 


X/.  Admission  of  State. 

Revenue  Laws  in  Texas  at  Time  of  Admis- 
sion, see  infra,  370. 

Effect  of,  on  Jurisdiction  over  Appeals,  see 
Appeal  and  Error,  1030-1035. 

Effect  of,  on  Citizenship,  see  Citizens,  33- 
37. 

Effect  of,  upon  Control  of  Internal  Waters, 
see  Commerce,  140,  146,  146a,  147. 

Impairment  of  Obligation  of  Contracts  by 
Laws  Passed  Before  Admission,  see  Con- 
stitutional Law,  1024. 

Territorial  Corporation  as  Corporation  of 
State  after  Admission,  see  Corporations, 
30. 

Effect  of  Admission  of  Texas  on  Cause  of 
Action  Previously  Barred,  see  Limita- 
tion of  Actions,  578. 

National  Proprietorship  of  Vacant  Lands  in 
Incoming  States,  see  Public  Lands,  4,  5. 

Rights  of  Newly  Admitted  State  in  Navi- 
gable Waters,  see  Waters,  14,  17-28. 

See  also  Territories,  18. 

363.  Upon  the  admission  of  a  state  into 
the  Union,  it  stands  upon  the  same  footing 
as  the  thirteen  original  states,  in  all  respects 
whatsoever.  Escanaba  &  L.  M.  Transp.  Co. 
V.  Chicago,  107  U.  S.  678,  2  Sup.  Ct.  Rep. 
185,  27: 442 
Cited  in  Bolln  v.  Nebraska,  176  U.  S.  88,  44 

L.  ed.  384,  20  Sup.  Ct.  Rep.  287 — Mobile 
Transp.  Co.  v.  Mobile,  128  Ala.  346,  64  L.R. 
A.  341,  86  Am.  St.  Rep.  143,  30  So.     645. 

364.  Upon  the  admission  of  a  state  it 
stands  upon  an  equal  footing  with  the  orig- 
inal states  in  all  respects.  Ward  v.  Race 
Horse,  163  U.  S.  504,  16  Sup.  Ct.  Rep.  1076, 

41 :  244 

Cited  In  Bolln  v.  Nebraska,  176  U.  S.  88,  44 

L.  ed.   384,  20  Sup.  Ct.  Rep.  287— Rablo  v. 

People,  23  Colo.  137,  37  L.R.A.  638,  46  Pac. 

636. 

365.  A  new  state,  upon  its  admission,  be- 
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comes  at  once  possessed  of  all  the  rights  of 
dominion  and  sovereignty  possessed  hj  the 
other  states.  Willamette  Iron  Bridge  Go. 
v.  Hatch,  125  U.  S.  1,  8  Sup.  Ct.  Rep.  811, 

31 '  629 
died  in   Williams   ▼.   Hert,    110   Fed.    170. 

Snooession   to   dominion   and   property 
of  former  government. 

Apportionment  of  Public  Debt  on  Di- 
vision of  State,  see  supra,  215. 

Succession  to  Judicial  Records,  see 
Courts,  396,  397. 

See  also  supra,  78. 

366.  Upon  admission  to  the  Union  the 
state  of  Illinois  became  entitled  to  and  pos- 
sessed of  all  the  rights  of  dominion  which 
belonged  to  the  original  state.  Huse  v. 
Glover,  119  L.  S.  543,  7  Sup.  Ct.  Hep.  313, 

30:467 
Cited  In  New  York,  N.  H.  &  H.  K.  Co.  v.  New 
York,  165  U.  S.  631.  41  L.  ed.  754,  17  Sup. 
Ct.  Rep.  418— Williams  v.  Hert,  110  Fed. 
170 — Mobile  Transp.  Co.  t.  Mobile,  128  Ala. 
346,  64  L.R.A.  341,  86  Am.  St.  Rep.  143,  30 
So.  645 — People  ex  rel.  Woodyatt  v.  Thomp- 
son, 155  111.  473,  40  N.  E.  307 — State  ez 
rel  Weiss  v.  District  Board,  76  WMs.  207,  7 
L.R.A.  340,  20  Am.  St.  Rep.  41,  44  N.  W. 
967. 

367.  Unless  otherwise  declared  by  Congress 
the  title  of  every  species  of  property  owned 
by  a  territory  passes  to  the  state  upon  its 
admission  to  the  Union.  Brown  v.  Grant, 
116  U.  S.  207,  6  Sup.  Ct.  Rep.  357,    29:  598 

368.  Lands  conveyed  to  a  territory,  "its 
successors  and  assigns  forever,"  and  dul^- 
accepted  as  the  site  for  its  capital,  pass  to 
the  state  when  admitted,  although  the  ter- 
ritory may  not  have  occupied  them,  there  be- 
ing no  condition  requiring  the  erection  of 
buildings  thereon  within  any  specified  time. 
Brown  v.  Grant,  116  U.  S.  207,  6  Sup.  Ct. 
Rep.  357,  29:  598 

369.  No  change  in  the  boundary  of  the 
colony  of  Georgia  was  effected  by  the  reser- 
vation, for  the  use  of  the  Indians,  in  the 
royal  proclamation  of  1763,  of  the  lands  on 
the  western  waters,  and  such  lands  did  not 
therefore  become  the  property  of  the  United 
States  as  acquisitions  by  the  Revolution. 
Fletcher  v.  Peck,  6  Cranch,  87,  3:  162 

Effect  on  former  laws  and  rights. 

As  to  Colonial  Lands  in  Georgia,  see 
supra,  369. 

Federal  Question  as  to  Validity  of  Stat- 
ute Passed  before  Admission,  see 
Appeal  and  Error,  1671,  1672. 

Of  Annexation  of  Texas ;  Real  Property 
Omitted  from  Previous  Bankruptcy, 
see  Conflict  of  Laws,  141. 

Supersedure  and  Cessation  of  Territorial 
Courts,  see  Courts,  III.  b. 

Effect  to  Abrogate  Treaty  Provisions, 
see  Treaties,  72. 

370.  The  revenue  laws  of  Texas  were  not 
in  force  after  the  admission  of  Texas  to  the 
Union,  on  December  29,  1845 ;  and  a  seizure 


after  that  date,  under  those  laws,  is  illegal. 
Calkin  v.  Cocke,  14  How.  227,  14:  398 

Cited  In  Ames  v.  Colorado  C.  R.  Co.  4  Dill.  257. 
Fed.  Cas.  No.  324 — Lee  v.  King,  21  Tex. 
582 — Washington,  A.  &  G.  R.  Co.  v.  Alexan- 
dria &  W.  R.  Co.  20  Gratt.  112. 

371-72.  Corporate  powers  legitimately 
conferred  by  a  territorial  legislature  were 
not  and  could  not  be  affected  by  the  adop- 
tion of  a  state  Constitution  providing  that 
all  rights,  contracts,  and  claims,  both  as 
respects  individuals  and  bodies  corporate* 
shall  continue  as  if  no  change  had  taken 
place  in  the  government.  Vincennes  Uni- 
versity V.  Indiana,  14  How.  268,         14:  416 

Supersedure  of  Ordinance  of  1787. 

See  also  Commerce,  139. 

373.  Upon  admission  to  the  Union,  of  new 
states  formed  out  of  the  Northwest  territory, 
after  the  adoption  of  the  United  States  Con- 
stitution, the  ordinance  of  1787,  providing 
for  the  government  of  such  territory',  had  no 
longer  any  force  in  such  new  states.  Van 
Brocklin  v.  Anderson  (Van  Brocklin  v.  Ten- 
nessee)  117  U.  S.  151,  6  Sup.  Ct.  Rep.  670, 

29:845 

Cited  In  Sands  v.  Manistee  River  Improv.  Co. 

123  U.  S.  206,  31  L.  ed.  152,  8  Sup.  Ct.  Rep. 

113 — People  ex  rel.  Woodyatt  v.  Thompson, 

165  111.  473,  40  N.   E.  307. 

374.  As  regards  the  state  of  Louisiana,  the 
ordinance  had  no  further  force,  after  the 
adoption  of  the  state  Constitution,  than 
other  acts  of  Congress  organizing  the  terri- 
torial government  of  Orleans  and  standing 
in  connection  with  the  ordinance  of  1787. 
So  far  as  they  conferred  political  rights  and 
secured  civil  and  religious  liberties,  the  laws 
of  Congress  were  all  superseded  by  the  state 
Constitution.  It  follows  that  no  repugnance 
can  arise  between  the  ordinance  of  1787  and 
an  act  of  the  legislature  of  Louisiana,  or  a 
city  regulation  founded  on  such  act.  Per- 
moli  V.  Municipality  No.  1  of  New  Orieans, 
3  How.  589,  1 1 :  739 

375.  The  act  of  1805,  extending  to  the  in- 
habitants of  the  Orleans  territory  the  rights, 
privileges,  and  advantages  secured  to  the 
Northwestern  territory  by  the  ordinance  of 
1787,  had  no  further  force,  after  the  adop- 
tion of  the  state  Constitution  of  Louisiana, 
than  other  acts  of  Congress  organizing  the 
territorial  government  and  standing  in  con- 
nection with  the  ordinance.  Permoli  v. 
Municipality  No.  1  of  New  Orleans,  3  How. 
589,  11:739 

376.  So  far  as  prior  acts  of  Congres.s  con- 
ferred political  rights  and  secured  civil  and 
religious  liberties  to  Louisiana,  they  were 
all  superseded  by  the  state  Constitution-, 
nor  is  any  part  of  them  in  force  unless  they 
were  adopted  by  the  Constitution  of  l^uisi- 
ana.  Permoli  v.  Municipalitv  Xo.  1  of  *\ew 
Orleans,  3  How.  589,  "  11:739 
Cited   in   Strader  v.   Graham,   10   IIow.  ft4.    13 

L.  ed.  342 — Scott  v.  Sanford.  m  How.  400, 
!.•>  L.  ed.  736 — Ef^canaba  &  I-.  M.  Transp. 
(^o.  v.  Chicago.  107  U.  S.  689,  27  L.  ed. 
447.  2  Sup.  Ct.  Rep.  IS.j— Van  Brocklin  v. 
Tennessee    (Van   Brocklin  v.  Anderson)    117 
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V.  S.  139,  29  L.  ed.  848,  6  Sup.  Ct.  Rep. 
€70 — Huse  v.  Glover.  119  U.  S.  546,  30  L. 
*d.  489.  7  Sup.  Ct.  Rep.  313 — Sands  v.  Manis- 
tee River  Improv.  Co  128  U.  S.  296,  31  L. 
<d.  lo2.  8  Sup.  Ct.  Rep.  113 — Willamette 
Iron  Bridge  Co.  v.  Hatcb,  125  U.  S.  8,  31 
1..  ed.  632.  8  Sup.  Ct.  Rep.  811 — Ward  v. 
Race  Horse.  163  U.  S.  512,  41  L.  ed.  247,  16 
Sup.  Ct.  Rep.  1078 — Columbus  Ins.  Co.  v. 
i'urtenius,  6  McLean,  212,  Fed.  Cas.  No.  3,043 
-Woodman  v.  Kllbourn  Mfg.  Co.  1  Abb.  (U. 
S.)  162,  1  BI.SS.  550,  Fed.  Cas.  No.  17,978— 
Ilnse  V.  Glover.  11  Biss.  557,  15  Fed.  297 
— Wallamet  Iron  Bridge  Co.  v.  Hatcb,  9 
Sawy.  632.  19  Fed.  353 — Case  v.  Loftus,  5 
L.U.A.  687.  14  Sawy.  216,  39  Fed.  732— 
Moore  v.  United  States,  29  C.  C.  A.  273,  56 
U.  S.  App.  471.  85  Fed.  468— Williams  v. 
Hert,  110  Fed.  170 — Parkbill  v.  Union  Bank, 
2  Fla.  707 — People  ex  rel.  McCrea  v.  United 
Slates,  93  111.  35,  34  Am.  Rep.  155 — People 
ex  rel.  Woodyatt  v.  Thompson,  155  111.  473, 
40  N.  E.  307 — Ex  parte  Holman,  28  Iowa, 
127.  4  Am.  Rep.  159 — State,  North  Ward 
Nat.  Bank,  Prosecutors,  v.  Newark,  39  N.  J. 
1..  388 — State  ex  rel.  Weiss  v.  District  Board, 
76  Wis.  207,  7  L.R.A.  340.  20  Am.  St.  Rep. 
41.  44  N.  W.  967— State  ex  rel.  Atty.  Gen. 
V.  Cunnlngbam,  81  WU.  511,  15  L.R.A.  676, 
51  N.  W.  724. 

377.  The  provisions  of  the  ordinance  of 
1787  became  inoperative  as  to  territory  with- 
in its  scope  upon  the  admission  of  su-ch  ter- 
ritory into  the  Union.  Sands  v.  Manistee 
River  Improv.  Co.  123  U.  S.  288,  8  Sup.  Ct. 
Rep.  113,  31:  149 
Cited  in  People  ex  rel.  Woodyatt  v.  Thompson, 

155  III.  472,  40  N.  E.  307— State  ex  rel. 
Weiss  V.  District  Board,  76  Wis.  207,  7  L. 
R.A.  340,  20  Am.  St.  Rep.  41,  44  N.  W.  967. 

378.  Upon  the  admission  of  any  new  state 
into  the  Union  from  the  Northwest  territory, 
the  ordinance  of  1787  ceases  to  have  any 
operative  force  in  limiting  its  powers  of 
legislation  as  compared  with  those  possessed 
by  other  .states;  each  new^  state,  upon  its 
admission,  becoming  entitled  to  and  possess- 
ing all  the  rights  of  dominion  and  sovereign- 
ty belonging  to  the  original  thirteen.  Wil- 
lamette Iron  Bridge  Co.  v.  Hatch,  125  U.  S. 
1,  8  Sup.  Ct.  Rep.  811,  31 :  629 
died  In  Bolln  v.  Nebraska,  176  U.   S.  88,  44 

li.  ed.  884.  20  Sup.  Ct.  Rep.  287— Mobile 
Transp.  Co.  v.  Mobile.  128  Ala.  346,  64  L. 
R.A.  341,  86  Am.  St.  Rep.  143,  30  So.  645— 
Eean  V.  Hart,  45  La.  Ann.  1363,  14  So.  244 
— State  ex  rel.  Weiss  v.  District  Board,  76 
Wis.  207,  7  L.R.A.  340,  20  Am.  St.  Rep.  41, 
44   N.    W.   967. 

379.  After  Illinois  became  a  state  of  the 
Union,  she  was  not  affected,  except  by  her 
own  voluntary  adoption,  by  any  limitation, 
either  by  the  ordinance  of  1787  or  by  any 
legislation  of  Congress  upon  the  powers  of 
the  territorial  government.  Escanaba  &  L. 
M.  Transp.  Co.  v.  Chicago,  107  U.  S.  678,  2 
Sup.  Ct.  Rep.  185,  27:  442 
Cited    in    Williams    v.    Hert,    110    Fed.    170— 

People  ex  rel.  Woodyatt  v.  Thompson,  155 
m.  473,  40  N.  E.  307— State  ex  rel.  Weiss 
V.  District  Board,  76  Wis.  207.  7  L.R.A.  340. 
20  Am.  St.  Rep.  41.  44  N.  W.  967— State 
ex  rel.  Atty.  Gen.  v.  Cunningham,  81  Wis. 
511,  15  L.R.A.  576,  51  N.  W.  724. 


liaws  during  transition  from  territory 
to  state. 

380.  It  seems  that  the  framers  of  a  state 
constitution  may  provide  against  an  inter- 
regnum in  the  government,  in  the  change 
from  a  territorial  form  to  that  of  a  state, 
by  adopting  the  machinery  of  the  territorial 
government  for  the  time  being.  Benner  v. 
Porter,  9  How.  235,  13:  119 

Cited  in   Sargent   v.   Kindred,   49   Fed.   487 — 

Bralthwalte  v.  Alkin,  1  N.  D.  473,  48  N.  W. 

354 — State  ex  rel.  Hunt  v.  Meadows,  1  Kan. 

96 — Daniel   v.   Hutcheson,   4   Tex.   Civ.  App. 

246,  22  S.  W.  278 — Washington,  A.  &  G.  R. 

Co.  V.  Alexandria  ft  W.  R.  Co.  20  Gratt.  112. 


STATE'S  ATTORNEY. 

Privileged  Communication  to,  see  Libel  and 

Slander,  16. 
District  Attorney,  see  District  Attorney. 


#>» 


STATE  SECRETS. 

Impropriety  of  Maintaining  Action  on  Con- 
tract for  Secret  Service,  see  United 
States,  338. 


STATE'S  EVIDENCE. 

Pardon  to  Accomplice  Testifying  for  Pros- 
ecution, see  Criminal  Law,  59-iSl. 

Authority  of  District  Attorney  to  Grant  Im- 
munity for  Turning,  see  District  At- 
torneys, 20. 


#>» 


STATE  UNIVERSITY. 

Contract  as  to  Length  of  Term  of  Professor 
in,  see  Constitutional  Law,  1107. 

Power  of  Territorial  Government  to  Estab- 
lish, see  Ordinance  of  1787,  2. 


#>» 


STATION. 


See  Depot. 


STATION  AGENT. 

As  Fellow  Servant,  see  Master  and  Servant^ 
141. 


STATUARY. 

Duty  on,  see  Duties,  213-215. 
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STATUS. 

Of  Attorney,  see  Attorneys,  I.  o. 

Of  Inhabitants  of  District  of  Coluhibia,  see 
District  of  Columbia,  6,  7. 

Of  Indians,  see  Indians,  I. 

Of  Neutrals,  see  Neutrality,  I. 

Of  Slaves,  see  Slaves,  I. 

Of  Seceding  States,  see  State,  X.  c. 

What  Law  Governs,  see  Conflict  of  Laws, 
I.  c. 

Conclusiveness  of  Judgment  as  to,  see  Judg- 
ment, 569,  570,  752,  753. 

Power  of  States  over  Status  of  Inhabitants, 
see  States,  117,  118. 


♦  ♦» 


STATUS  QUO. 

Injunction  to  Preserve,  Pending  Litigation, 
see  Injunction,  11,  12. 


-•-»■ 


STATUTE  OF  FRAUDS. 

State  Laws  and  Decisions  as  Binding  in  Fed- 
eral Courts,  see  Courts,  1972-1975. 

Neoessity  of  Writing  to  Create  Lien  in  Favor 
of  Improver  of  Another's  Lands,  see 
Equity,  184. 

Necessity  of  Memorandum  of  Sheriff's  Sales, 
see  Judicial  Sale,  35. 

Liberal  Construction  of,  see  Statutes,  531, 
532. 

Construction  of  Adopted  Statute,  see  Stat- 
utes, 506. 

In  General,  see  Contracts,  I.  e. 


STATUTE  OF  LFMITATIONS. 

See  Limitation  of  Actions. 


*•-»■ 


STATUTE  OF  REPOSE. 

Statute   of   Limitations   as,   see   Limitation 
of  Actions,  5-9,  21. 


STATUTES. 

I.  Enactment;  Validity,   1-122, 

a.  Enactntent;   FormaHtieH^    1-11. 
ft.  Signature    of    Chief    Executive 

Officer,  12-13, 
o.  Time    of   Passage   and    Talcing 

Effect,   14-20, 
d.  Validity  Ge^ierally,  21-88, 

1,  Jn  General,  21-36. 

2,  Presumption    in    Favor    of 

Validity,  37-62, 
8,  When  and  by  Whom  Valid- 
ity may  he  Assailed,    53- 
60, 


I.  d. — cont'd, 

4,  Invalid  in  Part,  61-88. 

a.  In  General,    61-76. 

b.  Particular  Statutes,  77- 

88. 

e.  Entitling;   Expression    of    Suh^ 

ject;     Plurality     of     Sub^ 
jects,  89- no, 

1,  General   Rules,    89-96. 

2,  Instances,  97-107, 

3,  Amendments,  108-10. 

f.  Local    or    Special    Legislation,, 

111-22, 
II.  Construction  and  Effect,  123-&79. 
a.  General  Principles,  123-60. 
h.  Talcing    Statute    as    a    WHolSr 

161-83. 

c.  General  Rules  as  to  Legislative^ 

Intent,  184-236. 

d.  Effect  of  Usage  or  Custont,  236- 

40, 

e.  Legislative,      Contemporaneous,, 

of  Official  Construction  or 
Practice,  241-88. 

1.  In  General,  241-5S. 

2,  Executive         Construt^ionr 

266-88, 

f.  Interpretation      of     Langtmge,. 

289-311. 

g.  Particular    Words    and    Provi^ 

sions,   312-42. 
h.  Implications  and  IntenAntents,, 

343-63, 
i.  Title,   Preamhlc,   Headings,   or 

Punctuation,  364-72. 
j.  Reference  to  Other  Laws,  372- 

408. 
1c.  Revisions     and     Antendntents, 

409-24. 
I,  Whether  Directory  or  Manda-^ 

tory,  426-30, 
m.  Penal  and  Criminal  Laws,  43 1-^ 

66, 
n.  Remedial  Laws,  457-61. 
o.  Statutory  Grants,  462-72. 
p.  In      Derogation      of      Common 

Right,   473-84. 
q.  In  Derogation  of  Common  Law, 

486-90. 
r.  In    Derogation    of    Powers    of 

Government,  491. 
s.  Adopted  Statutes,  492-612. 
t.  Provisos,  613-27, 
u.  Miscellaneous  Statutes,  628-37* 
V.  Retrospective  Laws,   638-79. 

III.  Repeal;   Annulment;   Amcndmsnir 

680-698. 
a.  In  General,  680-6. 
h.  Repeal    hy    Implication,    686- 

669, 
c.  Effect    of    Repeal    or    Change,, 

660-98, 

IV.  Revival;  Re-enactment,  699-706. 

Of  Other  State,  Federal  Question  as  to  Faith 

and  Credit  to  be  Given  to,  see  Appea) 

and  Error,  111.  d,  9,  fc,  (21). 
Necessity  of  Including  in  Record,  see  Appea) 

and  Error,  3190. 
Appropriation  Acts,  see  Appropriations,  4. 
State    Legislation    as    Affecting    Commerce, 

see  Commerce. 


STATUTES,  I.  a. 
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Illegality  of  Contract  under  Express  Pro- 
visions of,  see  Contracts,  IV.  c. 

Curative  Acts,  see  Constitutional  Law,  IV. 
f,  2,  h;  Deeds,  8,  9. 

Corporate  Charters,  see  Corporations,  IV. 

Federal  Courts  Following  State  Laws,  see 
Courts,  VII.  c. 

State  Courts  Following  Federal  Laws,  see 
Courts,  VII.  e. 

For  District  of  Columbia,  see  District  of 
Columbia,  III. 

Nonintercourse  Acts,  see  Embargo  and  Non- 
intercourse,  3. 

Estoppel  to  Deny  Validity  of,  see  Estoppel, 
194,  198,  290-293. 

Judicial  Notice  of,  see  Evidence,  I.  b. 

Proof  of  Generally,  see  Evidence,  IV.  c. 

Burden  of  Proving  that  Party  Comes  Within 
Exceptions,  see  Evidence,  171-174. 

Secondary  Evidence  of,  see  Evidence,  894, 
931. 

Proof  of,  by  Deposition  of  Lawyer,  see  Evi- 
dence, 1300,  1301. 

Parol  Proof  of  Foreign  Law,  see  Evidence, 
1797. 

Providing  for  Forfeiture,  see  Forfeitures  and 
Penalties,  5-9. 

Suspension  and  Revival  of  State  Insolvency 
Law  with  Respect  to  National  Bank- 
ruptcy Law^,  see  Insolvency,  1. 

Legislative  Provisions  for  Cure  of  Defective 
Deed  in  Partition  Sale,  see  Judicial 
Sale,  154. 

Statute  of  Limitation,  see  Limitation  of 
Actions. 

Legislation  by  Cities  and  Municipal  Corpora- 
tions, see  Municipal  Corporations,  II.  b. 

Conflict  between  Territorial  and  Congression- 
al Legislation,  see  Territories,  38,  39. 

Treaty  as  Equivalent  to  Statute,  see  Treaties, 
5-10. 

Waiver  of  Statutory  Right,  see  Waiver,  2. 


J.  Enactemnt,'  Validity. 
a.  Enactment;  Formalities. 

Necessity  of  Two-Thirds  Majority  to  Passage 

of  Act,  see  infra,  36. 
State  Decisions  as  to  Enactment,  as  Binding 

on   Federal   Courts,   see   Courts,   1748- 

1754. 
See  also  infra,  95. 

1.  Noncompliance  with  the  formalities 
prescribed  by  the  general  laws  of  the  state 
for  the  introduction  of  private  bills  in  the 
legislature  does  not  nullify  an  act  pansed 
in  disregard  of  such  noncompliance.  !Mani- 
gault  V.  Springs,  199  U.  S.  473,  26  Sup.  Ct. 
Rep.  127,  50:  274 

2.  The  signing  by  the  speaker  of  the 
House  of  Representatives,  and  by  the  Presi- 
dent of  the  Senate,  in  open  session,  of  an 
enrolled  bill,  is  an  official  attestation  by  the 
two  houses  that  such  bill  has  passed  Con- 
gress, and  when  the  bill,  thus  attested,  re- 
ceives the  approval  of  the  President,  and  is 
deposited    in    the    public   archives,    its    au- 


thentication as  a  bill  that  has  passed  Con- 
gress is  complete  and  unimpeachable. 
Marshall  Field  &  Co.  v.  Clark,  143  U.  S. 
649,  12  Sup.  Ct.  Rep.  495,  36:  294 

Cited  in  Lyons  v.  Woods.  153  U.  S.  662,  83 
L.  ed.  859,  14  Sup.  Ct.  Rep.  959— Twin  City 
Nat.  Bank  v.  Nebeker,  167  U.  8.  200.  -12 
L.  cd.  135,  17  Sup.  Ct.  Rep.  766 — Chesapeake 
&  P.  Teleph.  Co.  v.  Manning,  186  U.  S.  245, 
46  L.  ed.  1147,  22  Sup.  Ct.  Rep.  881 — 
Ames  V.  Union  P.  R.  Co.  64  Fed.  168— Manl- 
gault  V.  Ward,  123  Fed.  716— Gibson  v. 
Anderson,  65  C.  C.  A.  280,  131  Fed.  42 — 
Harwood  v.  Wentworth,  4  Ariz.  395,  42  Pac. 
1025— Yolo  County  v.  Colgan,  132  Cal.  272,. 
84  Am.  St.  Rep.  41,  64  Pac.  403 — Narregang 
V.  Brown  County  14  8.  D.  362,  85  N.  W.  602 
— People  ex  rel.  Partello  v.  McCullough,. 
210  111.  511,  71  N.  B.  602— State  ex  rel. 
Benton  County  v.  Bolce,  140  Ind.  515,  40  N. 

B.  113 — Western  U.  Teleg.  Co.  v.  Taggart^ 
141  Ind.  284,  60  L.R.A.  683,  40  N.  E. 
1051 — State  ex  rel.  Casper  v.  Moore,  87  Nsbv 
15,  55  N.  W.  299— State  ex  rel.  Douglas  Coun- 
ty V.  Frank,  60  Neb.  332,  83  N.  W.  74 — 
State  ex  rel.  Osburn  v.  Beck,  25  Nev.  81,. 
56  Pac.  1008 — State  ex  rel.  Coffin  v.  Howell, 
26  Nev.  105,  64  Pac.  466— Carr  v.  Coke,  116 
N.  C.  236,  28  L.R.A.  738,  47  Am.  St.  Rep. 
801,  22  S.  B.  16 — ^New  Hanover  County  v. 
Armour  Packing  Co.  135  N.  C.  66,  47  8.  B. 
411 — State  ex  rel.  Hoover  v.  Chester,  39  S. 

C.  314,  17  S.  E.  752— Ritchie  v.  Richards, 
14  Utah,  372,  47  Pac.  670— State  ex  rel.  Reed 
V.  Jones,  6  Wash.  469,  23  L.R.A.  351,  34 
Pac.  201 — Scouten  v.  Whatcom,  33  Wash. 
282,  74  Pac.  889. 

3.  A  law  found  in  the  Secretary  of  State's 
office,  properly  authenticated,  is  beyond  chal- 
lenge, where  the  journal  of  the  House  shows 
that  a  majority  or  quorum  of  its  members 
was  present  when  the  bill  was  passed,  and 
that  the  presence  of  that  quorum  was  de- 
termined m  accordance  with  a  valid  rule  of 
the  House,  and  that  a  majority  of  that 
quorum  vot«i  in  favor  of  the  bill.  United 
States  V.  Ballin,  144  U.  S.  1,  12  Sup.  Ct. 
Rep.  507,  36:  321 
Cited  in  Re  Gunn,  50  Kan.  178,  19  L.R.A.  543, 

32  Pac.  470 — State  ex  rel.  Stanford  v.  El- 
lington, 117  N.  C.  160,  30  L.R.A.  533,  53 
Am.  St.  Rep.  580,  23  8.  B.  250 — State  ex 
rel.  Hoover  v.  Chester,  39  8.  C.  316,  17  S. 
E.  752. 

4.  The  territorial  courts  cannot  go  be- 
hind enrolled  bills  whose  passage  is  duly 
attested,  and  which  were  duly  approved, 
placed  in  the  proper  depository,  and  duly 
certified  to  and  published  as  laws,  and  hold 
them  void  upon  the  ground  that  certain 
members  of  the  quorum  of  one  of  the  two 
bodies  by  which  they  were  passed  were  seat- 
ed without  having  certificates  of  election, — 
especially  where  such  territorial  laws  were 
duly  submitted  to  Congress  under  the  power 
reserved  by  the  territorial  organic  act,  and 
not  disapproved.  Lvons  v.  Woods,  153  U.  S. 
649,  14  Sup.  Ct.  Rep.  959,  38:  854 
Distitiguislied  In   Murphy    v.   Utter,    186  U.   S. 

100,  48  L.  ed.  1077.  22  Sup.  Ct.  Rep.  776. 
died  in  Baca  v.  Perez,  8  N.  M.  195.  42  Pac. 
102 — Lafferty  v.  Hoffman,  99  Ky.  93,  32  L. 
R.A.  206,  35  S.  W.  12,^?— Milwaukee  County 
V.  Isenring,  109  Wis.  26,  53  LM  A.  643,  85 
N.  W.  131. 

5.  An   article   in   the   Constitution   of   a 
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state  which  directs  that  there  should  be  a 
seal  of  the  state,  to  be  kept  by  the  governor 
and  affixed  to  all  grants,  is  obviously  in- 
tended for  the  completion  and  authentica- 
tion of  an  instrument  attesting  a  title  pre- 
viously created  by  law,  and  does  not  require 
the  seal  to  be  affixed  to  a  statute  which  it- 
self is  the  act  of  original  appropriation. 
Rutherford  v.  Greene,  2  Wheat.  196,  4:  218 
Cited  in  Illinois  y.  Illinois  C.  R.  Co.  33  Fed. 

770— Roberts   v.    Brooks,    24    C.   C.   A.    160, 

45  U.  S.  App.  395,  78  Fed.  413. 

Editorial  notes. 

[Withdrawal  of  bill  from  governor.  14 
L.R.A.  251. 

Conclusiveness  of  enrolled  bill.  23  L.R.A. 
340.] 

Revenne  bills. 

6.  An  act  of  Congress  providing  a  na- 
tional currency  secured  by  a  pledge  of  bonds 
of  the  United  States,  and  which  in  the  fur- 
therance of  that  object,  and  also  to  meet 
the  expenses  attending  the  execution  of  the 
act,  imposed  a  tax  on  the  notes  in  circula- 
tion of  the  banking  associations  organized 
under  the  statute,  is  not  a  revenue  bill, 
which  under  the  Constitution  must  origi- 
nate in  the  House  of  Representatives.  Twin 
City  Nat.  Bank  v.  Nebeker  (Twin  City  Bank 
V.  Nebeker)  167  U.  S.  196,  17  Sup.  Ct.  Rep. 
766,  42:  134 

Lumberman's  Nat.  Bank  v.  Huston  (Lumber- 
man's Bank  v.  Huston)  167  U.  S.  203,  17 
Sup.  Ct.  Rep.  995,  42:  136 

7.  Bills  for  other  than  tax  purposes,  but 
which  may  incidentally  create  revenue,  such 
as  the  acts  of  February  12,  1901,  31  Stat. 
at  L.  767,  774,  chaps.  353,  354,  and  February 
28,  1903,  32  Stat,  at  L.  909,  chap.  856, 
for  the  elimination  of  grade  crossings  and 
for  a  union  railway  station  in  the  District 
of  Columbia,  which  provide  for  the  payment 
of  a  sum  of  money  to  the  railway  companies, 
to  be  raised  by  a  tax  on  property  in  the 
District,  are  not  revenue  bills  which,  under 
U.  S.  Const,  art.  1,  §  7,  cl.  1,  must  originate 
in  the  House  of  Representatives.  Millard  v. 
Roberts,  202  U.  S.  429,  26  Sup.  Ct.  Rep. 
674,  50:  1090 

^Editorial  note. 

[Revenue  law  originating  in  lower  house. 
35  L.R.A.  188.] 

Legislative  Journals. 

As  Evidence,  see  Evidence,  1061,  1062. 
See  also  supra,  3;  infra,  14,  187,  204. 

8.  In  Illinois,  if  the  legislative  journals  do 
not  contain  the  requisite  evidence  of  the  pas- 
sage of  a  law,  it  is  no  law.  Amoskeag  Nat. 
Bank  v.  Ottawa,  105  U.  S.  667,  26:  1204 
South  Ottawa  v.  Perkins,  94  U.  S.  260, 

24:  154 
Cited  in  State  ex  rel.  Caillouet  v.  Lalche,  105 
La.  88,  29  So.  700. 

9.  A  mere  clerical  error  in  keeping  the 
journals  of  the  senate  of  the  Illinois  legis- 
lature will  not  render  a  law  void  which  ap- 
pears on  its  statute  book  and  in  its  archives. 
Ohio  V.  Frank,  103  U.  S.  697,  26:  531 


10.  A  territorial  statute  officially  attested 
by  the  presiding  officers  of  the  territorial 
council  and  house  of  representatives,  when 
approved  by  the  governor  and  committed  to 
the  custody  of  the  secretary  of  the  territory, 
cannot  be  impeached  by  legislative  journals 
which  the  fundamental  laws  of  the  territory 
do  not  require  to  show  everything  done  in 
both  branches  of  the  legislature  while  en- 
gaged in  the  consideration  of  bills.  Har- 
wood  V.  Wentworth,  162  U.  S.  547,  16  Sup. 
Ct.  Rep.  890,  40:  1069 
Cited  in  Twin  City  Nat.  Bank  v.  Nebeker.  167 

U.  S.  201,  42  L.  ed.  136.  17  Sup.  Ct.  Rep, 
766 — Harmon  v.  Madison  County,  153  Ind. 
77,  54  N.  B.  105— Ritchie  v.  Richards.  14 
Utah,  353,  47  Pac.  670. 

11.  It  is  not  competent  to  show  from  the 
journals  of  either  house,  from  the  reports  of 
committees,  or  from  other  documents  printed 
by  authority  of  Congress,  that  an  enrolled 
bill  as  finally  passed,  contained  a  section 
that  does  not  appear  in  the  enrolled  act  in 
the  custody  of  the  state  department. 
Marshall  Field  &  Co.  v.  Clark,  143  U.  S.  649, 
12  Sup.  Ct.  Rep.  495,  36:  294 
Cited  in  United  States  v.  Ballin.  144  U.  S.  3.  36 

L.  ed.  324,  12  Sup.  Ct.  Rep.  507— Ilarwood 
V.  Wentworth.  162  U.  S.  559.  40  L.  ed.  1073, 
16  Sup.  Ct.  Rep.  890— Wilkes  County  v. 
Coler,  180  U.  S.  521.  45  L.  ed.  651,  21  Sup. 
Ct.  Rep,  458— Coler  v.  Stanly  County,  89 
Fed.  263— Stanly  County  v.  Coler,  37  C.  C. 
A.  492,  96  Fed.  292 — Norman  v.  Kentucky 
Bd.  of  Managers.  03  Ky.  546,  18  L.R.A.  558. 
20  S.  W.  901 — r^fferty  v.  Huffman.  09  Ky. 
84,  32  L.R.A.  204,  35  S.  W.  123— Union  Bank 
V.  Oxford,  119  N.  C.  224,  34  L.R.A.  489.  25 
S.  E.  906 — Nelson  v.  Haywood  County.  91 
Tenn.  605.  20  S.  W.  1— McLane  v.  Paschal 
8  Tex.  Civ.  App.  401,  28  S.  W.  711— Price 
V.  Moundsville,  43  W.  Va.  525,  64  Am.  St. 
Rep.  878,  27  S.  B.  218 — State  ex  rel. 
Cheyenne  v.  Swan,  7  Wyo.  178,  40  L.R.A. 
198,   75   Am.   St.   Rep.  889,   51   Pac.   209. 

b.  Signature  of  Chief  Executive  Officer. 

Taking  Effect  from  Time  of  Signature,  see 

infra,  17,  19,  20. 
See.  also  supra,  2. 

12.  Neither  the  Constitution  nor  any  act 
of  Congress  imposes  upon  the  President  the 
duty  of  affixing  a  date  to  his  signature  to  a 
bill.  Gardner  v.  Barney  (Gardner  v.  The 
Collector)    6  Wall.  499,  18:890 

13.  A  bill  passed  by  Congress  and  duly 
presented  to  the  President  during  its  ses- 
sion may  be  signed  by  him,  so  as  to  make 
it  a  law,  during  a  recess  which  Congress 
has  taken  for  a  fixed  period.  La  Abra  Silver 
Min.  Co.  V.  United  States,  176  U.  S.  423,  20 
Sup.  Ct.  Rep.  168,  44:  223 

Editorial  note. 

[Signing  after  legislature  adjourns.  37 
L.R.A.  391.] 

c.  Time  of  Passage  and  TaJcing  Effects 

See  also  infra,  128,  664. 

14.  Whenever  a  question  arises  as  to  flie 
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time  when  a  statute  took  effect,  the  court 
may  resort  to  any  source  of  information,  un- 
less the  positive  law  has  enacted  a  different 
rule.  Gardner  v.  Barney  (Gardner  v.  The 
<dlector)   6  Wall.  499.  18:  890 

Dixtinguishcd  in  Marshall  Field  &  Co.  v.  Clark, 

143   U.   S.  678,  36  L.  ed.  305,   12   Sup.  Ct. 

liep.   495. 

Citcl  in  Lapeyrc  v.  United  States.  17  Wall.  203, 
21  L.  ed.  610 — South  Ottawa  ▼.  Perkins,  »4 
U.  S.  269.  24  L.  ed.  151) — Jones  v.  United 
States,  137  U.  S.  216,  34  L.  ed.  697,  11  Sup. 
Ct.  Rep.  80 — Re  Duncan  (Duncan  t.  McCall) 
139  U.  S.  456.  35  L.  cd.  223,  11  Sup.  Ct. 
Rep.  573 — United  States  v.  Ballln,  144  U.  S. 
3.  36  L.  ed.  324.  12  Sup.  Ct.  Rep.  507— 
I.TOns  V.  Woods,  153  U.  S.  663,  38  L.  ed. 
859.  14  Sup.  Ct.  Rep.  9{>9— Salmon  v.  Bur- 
xess.  1  Hughes,  363,  Fed.  Cas.  No.  12,262— 
Re  Wynne,  Chase,  Dec.  251,  4  Nat.  Bankr. 
Reg.  26,  Fed.  Cas.  No.  18,117— United  States 
T.  Allen.  36  Fed.  176— Walker  v.  Griffith, 
60  Ala.  367 — Chicot  County  v.  Davles,  40 
Ark.  212— People  v.  Dunn.  80  Cal.  213,  13 
Am.  St.  Rep.  118,  22  Pac.  140— State  ex 
rol.  Boyd  v.  Deal,  24  Fla.  313,  12  Am.  St. 
Rep.  204,  4  So.  899 — Barnard  ▼.  Gall.  43 
La-  Ann.  962,  10  So.  5 — Berry  v.  Baltimore 
A  D.  Point  R.  Co.  41  Md.  464,  20  Am.  Rep. 
69 — Legg  V.  Annapolis,  42  Md.  221 — Strauss 
V.  Ilelss,  48  Md.  295 — Lankford  v.  Somerset 
County.  73  Md.  124,  11  L.R.A.  497,  20  Atl. 
1017 — Rode  ▼.  Phelps,  toO  Mich.  610,  45  N. 
^.  493 — state  ex  rel.  Marr  v.  Stcarn«,  72 
Minn.  219,  75  N.  W.  210— Ex  parte  Wren, 
«3  Miss.  535.  56  Am.  Rep.  825 — State  v. 
Searcv,  39  Mo.  App.  407 — State  ex  rel.  Huff 
V.  McLelland,  18  Neh.  241,  53  Am.  Rep.  814, 
25  N.  W.  77 — State  ex  rel.  Love  v.  Hudson 
<"ounty,  35  N.  J.  L.  276— People  v.  Petrea.  65 
How.  Pr.  65 — People  v.  Petrea,  92  N.  Y.  139 
—Union  Bank  v.  Oxford,  119  N.  C.  225,  34 
L.R.A.  490,  25  S.  E.  966— Kl ton  v.  Geissert, 
10  Phlla.  332 — People  ex  rel.  Haller  v.  Clay- 
ton, 5  Utah,  602,  18  Pac.  628— Ritchie  v. 
Richards.  14  Utah.  369,  47  Pac.  670— Wolfe 
V.  McCaull.  70  Va.  880— Scouten  v.  WTiat- 
com,  33  Wa«h.  282,  74  Pac.  389 — Osburn  v. 
Staley,  5  W.  Va.  91.  13  Am.  Rep.  640— 
Milwaukee  County  t.  Isenring,  109  Wis.  26, 
53   L.R.A.    643,   85   N.    W.    131. 

Editorial  note. 

[What  is  the  time  of  "passage"  of  a  stat- 
tite.     15  L.R.A.  243.] 

Acts  of  Con^n^css. 

Tariff  Acts,  see  Duties,  30,  31,  125. 
Act  Increasing  Tax  on  Tobacco,  see  In- 
ternal Revenue,  169. 

15.  There  is  no  statute  fixing  the  time 
when  acts  of  Congress  shall  take  effect,  but 
it  is  settled  that  where  no  other  time  is 
prescribed,  they  take  efTect  from  their  date. 
Fractions  of  a  day  are  not  recognized. 
Lapevre  v.  United  States,  17  Wall.  191, 

21:606 
Dhtinffiiished  in  Burgess  v.  Salmon,  97   U.   S. 

.TS3.  24  I^.  cd.  1106. 
Explained      In    Ix)ulsyllle   v.    Portsmouth    Sav. 

Bank,  104  U.  8.  476,  26  L.  ed.  777. 
Cited  in  McElrath  v.  United  States,  102  U.  S. 

437,    26    L.    ed.    191— Maine    v.    Oilman,    11 

Fed.  216 — T'nited   States  v.   Chong  Sam,   47 

Fed.  883— United  States  v.  Stoddard.  89  Fed. 

701 — Leidigh  Carriage  Co.  v.  Stengel,  37  C. 

C.  A.  213,   95  Fed.  640 — Kearny  County  v. 

Vandriss,   53  C.  C.  A.   197,   115   Fed.  871— 

Harmon  v.  Comstock  Horse  &  Cattle  Co.  9 
U.   S.  Dig.— 335 


Mont.  251,  23  Pac.  470 — Croveno  v.  Atlantic 
Ave.  R.  Co.  150  N.  Y.  231,  44  N.  E.  968. 

16.  A  statute  for  the  commencement  of 
which  no  time  is  fixed  takes  effect  from  its 
date.    Matthews  v.  Zane,  7  Wheat.  164, 

5:  425 
died  In  Lapeyre  t.  United  States,  17  Wall. 
198,  21  L.  ed.  608— Taylor  v.  Brown.  147 
U.  S.  643,  37  L.  ed.  314.  13  Sup.  Ct.  Rep.  549 
— Martin  v.  Berry,  2  Nat.  Bankr.  Reg.  638 
— American  Wood-Paper  Co.  v.  Glens  Falls 
Paper  Co.  4  Fisher,  Pat.  Cas.  566,  Fed.  Cas. 
No.  321a — Re  Ankrim,  3  McLean,  285,  Fed. 
Cas.  No.  395 — The  Hiawatha,  Blatchf.  Prize, 
Cas.  5,  Fed.  Cas.  No.  6,451 — Salmon  v.  Bur- 
gess, 1  Hughes,  359,  Fed.  Cas.  No.  12,262 — 
United  States  t.  Collier.  3  Blatchf.  339,  Fed. 
Cas.  No.  14,838 — Warren  Mfg.  Co.  v.  /Etna 
Ins.  Co.  2  Paine,  517,  Fed.  Cas.  No.  17.206 
— United  States  v.  Cfaong  Sam,  47  Fed.  883 
— Martin  v.  Berry,  37  Cal.  218 — McGInnls  v. 
Egbert,  8  Colo.  51,  5  Pac.  652 — Smets  v. 
Weathersbee.  R.  M.  Charlt.  (Ga.)  537 — Heard 
▼.  Heard,  8  Qa.  384 — Goodsell  v.  Boynton, 
2  111.  556 — Temple  v.  Hays,  Morris  (Iowa.) 
10 — Learenworth  Coal  Co.  v.  Barber,  47  Kan. 
30,  27  Pac.  114— Parkinson  v.  State,  14  Md. 
200,  74  Am.  Dec.  522 — Com.  v.  Brooks,  109 
Mass.  357 — Parkinson  y.  Brandenburg,  35 
Minn.  295,  59  Am.  Rep.  326,  28  N.  W.  919 
— Ex  parte  De  Hay,  3  S.  C.  N.  S.  565 — Leschl 
V.  Territory,  1  Wash.  Terr.  17. 

17.  The  date  of  the  President's  approval 
of  a  bill  is  the  date  at  which  it  becomes  a 
law.  Gardner  v.  Barney  (Gardner  v.  The 
Collector)  6  Wall.  499,  18:  890 
Cited   in   American    Wood-Paper   Co.   v.    Glens 

Falls  Paper  Co.  4  Fisher,  Pat.  Cas.  566,  Fed. 
Cas.  No.  321a — Re  Wynne,  Chase,  Dec.  251, 
Fed.  Cas.  No.  18,117 — Qulnn  v.  Cambrldgp. 
187  Mass.  509,  73  N.  E.  661 — Arrowsmlth 
V.  Hamering,  39  Ohio  St.  577 — State  ex  rel. 
Hoover  v.  Chester,  39  S.  C.  314,  17  S.  E. 
752 — Galveston,  H.  &  S.  A.  R.  Co.  v.  Lynch, 
22  Tex.  Civ.  App.  338.  55  S.  W.  389— 
State  v.  Mounts,  36  W.  Va.  188,  15  L.R.A. 
247,  14  S.  E.  407. 

18.  The  act  of  Congress  of  March  3,  1883, 
§  7,  entitled  "An  Act  to  Reduce  Internal 
Revenue  Taxation,  and  for  Other  Purposes." 
went  into  eflfect  at  the  time  of  the  passage 
of  the  act.  Robertson  v.  Bradbury,  132  U. 
S.  491,  10  Sup.  Ct.  Rep.  158,  33:  405 
Cited  In  United  States  v.  Chong  Sam,  47  Fed. 

883. 

Acts  of  state,  legislatnres. 

Purchaser  of  Municipal  Bond  Charge- 
able with  Notice  as  to  Time,  see 
Bonds,  504. 

19.  A  bill  which,  in  order  to  become  a 
law,  must  have  the  signature  of  the  respec- 
tive speakers  of  the  two  houses,  and  the  ap- 
proval of  the  governor,  takes  effect  only  from 
the  time  of  such  approval.  Memphis  v. 
United  States  ex  rel.  Brown,  97  U.  S.  293, 

24:  920 
Cited  In  Hatch  v.  Stoneman,  66  Cal.  634,  6  Pac. 
734. 

20.  A  bill  passed  by  the  legislature  be- 
comes a  law  wiien  signed  by  the  governor 
after  the  session  of  the  legislature  has  been 
terminated,  but  within  ten  days  from  its 
presentation  to  him,  under  the  provision  of 
111.  Const.  1848,  art.  4,  §  21,  providing  that 
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ever^'  bill   passed  by  the  senate  and  house 
of   representatives   shall,   before   it  becomes 
a  taw,  be  presented  to  the  governor;   if  he 
approve  it,  he  shall  sign  it;  if  he  does  not 
approve  it,  he  shall  return  it  for  reconsider- 
ation; but  if  any  bill  shall  not  be  so  returned 
within  ten  days  after  being  so  presented,  it 
shall    bocome   a   law   in   like   manner   as   if 
signed  by  him,  unless  the  general  assembly 
shall.,  by  their  adjournment,  prevent  its  re- 
turn,  in   which  case  the  said  bill  shall   be 
returned  on  the  first  day  of  the  meeting  of 
the  general  assembly  after  the  expiration  of 
said    ten    days,    or    become   a    law.       Seven 
Hickory  v.  Ellery,  103  U.  S.  423,       26:  435 
Cited  in  Lankford  v.  Somerset  County,  73  Md. 
115,    13    I,.R.A.    495,    20    Atl.    1017— Detroit 
V.  Chapln,  108  Mich.  141,  37  L.R.A.  397,  66 
N.   W.   587--Burn8  v.   Sewell,  48   Minn.  429, 
51  N.  W.  224 — State  v.  Coahoma  County,  64 
Miss.  367,  1  So.  501. 

d.  Validity  Generally. 

1.  In  General. 

Right  to  Set  up  Unconstitutional  Infringe- 
ment on  Admiralty  Jurisdiction  in  Non- 
maritime  Case,  see  Action  or  Suit,  42. 

Appellate  Jurisdiction  of  Question  as  to 
Validity,  see  Appeal  and  Error,  943, 
945-949;  III.  d,  9,  /i  (1)    (e)  2. 

State  Legislation  as  Affecting  Commerce,  sec 
Commerce. 

Conflict  between  Treaty  and  Statute,  Duty 
of  Courts,  see  Courts,  115,  116. 

Wisdom,  Policy  or  Motive  as  Beyond  Judi- 
cial Inquiry,  see  Courts,  127-140. 

Acts  Offensive  to  Natural  Justice,  see 
Constitutional  Law,  IV.  i;  Courts,  132. 

Province  of  Courts  to  Determine  Validity, 
see  Courts,  141-154,  161. 

Statute  Creating  Presumption,  see  Evidence, 
144. 

Statutes  Fixing  Burden  of  Proof,  see  Evi- 
dence, 179. 

Reluctance  of  Federal  Courts  to  Determine 
Validity  in  Advance  of  State  Courts, 
see  Courts,   1707. 

Federal  Court  Bound  by  State  Decision  as  to, 
see  Courts,  1751. 

State  Decisions  upon  Validity  under  State 
Constitution,  as  Binding  Precedents  on 
Federal  Courts,  see  Courts,  1822-1828. 

Of  Statute  Fixing  Rule  of  Evidence,  see  Evi- 
dence, 2044. 

Propriety  of  Habeas^  Corpus  to  Discharge 
from  State  Prosecution  under  Uncon- 
stitutional Statute,  see  Habeas  Corpus. 
39-40. 

Relative  Powers  of  State  and  Nation  to 
Legislate,  see  States,  IV. 

Statutes  of  Confederate  States  During  Re- 
bellion, see  States,  X.  d. 

Suit  to  Restrain  Enforcement  of  Void  Law 
ns  Suit  Against  State,  see  States,  309- 

321. 
Power    of     Supreme     Court     to     Determine 

Validitv,    see    Supreme    Court    of    the 

Ignited  States,  25-27. 
Validitv  of  Statutes  a  Question   for  Court, 

see  Trial,  90. 
See  also  infra,  234. 


Unconstitutionality  of  acts  i^enerally. 

Federal  Question  as  to  Validity  of  State 
Statutes,  see  Appeal  and  Error.  III. 
d,  9,  h   (1);   2. 

Federal  Question  as  to  Validity  of  Fed- 
eral Law,  see  Appeal  and  Error,  III. 
d,  9,  h  (3). 

Constitutionality  under  Particular  Pro- 
visions of  Constitution,  see  Consti- 
tutional Law. 

Invalidity  of  Statute  after  Passage  of 
Constitution  Containing  Incon- 
sistent Provision,  see  Constitutional 
Law,  66-68a. 

Concurrent  Jurisdiction  of  Federal  and 
State  Courts,  see  Courts,  1370a. 

Conviction  under  Unconstitutional  Law, 
see  Criminal  Law,  2^. 

Estoppel  to  Deny  Constitutionality,  see 
Estoppel,  290-295. 

Acts  of  Congress  (V)ntrary  to  Treaties, 
see  Treaties,  22. 

State  Statutes  Contrary  to  Treaties,  see 
Treaties,  26-30. 

21-3.  A  reference  in  a  statute  to  a  former 
act,  which  is  mistakenly  assumed  to  have 
been  validly  passed,  does  not  have  the  effect 
of  validating  such  void  act.  South  Ottawa 
V.  Perkins,  94  U.  S.  260,  24:  154 

24.  An  act  of  Congress  repugnant  to  the 
Constitution  is  void.  Marbury  v.  Madison, 
I  Cranch,  137,  2:60 
Cooper  V.  Telfair,  4  Dall.  14,  1:  721 
Cited  In  McGlll  v.  Brown,  Brightly.  N.  P.  365,. 

Fed.  Cas.  No.  8,952— Hall  v.  Hall.  43  Alt. 
504,  94  Am.  Dec.  703 — Fulmore  v.  Brady.  44 
Ala.  22:i— Noble  v.  Cullom,  44  Ala.  5G0— 
Tuskaloosa  Scientific  &  Art  Asso.  ▼.  Green. 
48  Ala.  351— Dunn  v.  State,  2  Ark.  257.  35 
Am.  Dec.  54— RIson  v.  Farr,  24  Ark.  168.  S7 
Am.  Dec.  52 — Flint  River  S.  B.  Co.  v.  Fostor, 
5  Ga.  205,  48  Am.  Dec.  248— Dawson  t. 
Shaver.  1  Blackf.  207— Maize  v.  State,  4  Ind. 
345_Reebe  v.  State,  6  Ind.  508,  63  Am. 
Dec.  391— Reed  v.  Wright,  2  G.  Greene.  30— 
Charles  River  Bridge  v.  Warren  Brldgo.  7 
Pick.  401— Bailey  v.  Gentry,  1  Mo.  167.  13 
Am.  Dec.  484— Van  Horn  v.  State,  46  Neb. 
82.  64  N.  W.  .^65— Simpson  v.  City  Sav. 
Bank.  56  N.  H.  469,  22  Am.  Rep.  491— Torref 
V.  Socarro  County,  10  N.  M.  689.  65  Tac. 
181— Rodman  v.  Munson,  13  Barb.  68-  Re 
.Tacobs,  98  N.  Y.  112.  50  Am.  Rep.  6:m- 
W^alser  ex  rel.  Wilson  v.  Jordan.  124  N.  C. 
722,  33  S.  E.  139— White  v.  Ayer,  126  N.  C 
594,  36  S.  E.  132— Board  of  Education  v. 
Henderson,  126  N.  C.  698,  36  S.  E.  l.'S  — 
Mott  v.  Forsyth  County.  128  N.  C.  868,  3rt  S. 
E.  330— Griffith  v.  Crawford  County,  20  Ohlo- 
5  Appx— Cincinnati,  W.  &  Z.  R.  Co.  v,  Clinton 
County.  1  Ohio  St.  82— Cincinnati  v.  Clnrln- 
natl  Hospital.  06  Ohio  St.  452.  fi4  N.  E.  420 
— Emerlck  v.  Harris,  1  Blnn.  423 — Lewis  t. 
Woodfolk,  2  Baxt.  47 — Lonas  v.  State,  3 
Helsk.  301 — Stockton  v.  Montgomery,  Dallam 
(Tex.)    480. 

25.  An  unconstitutional  act  is,  in  legal 
contemplation,  as  inoperative  as  though  it 
had  never  been  passed.  Norton  v.  Shelby 
County.  118  U.  S.  425,  6  Sup.  Ct.  Rep.  1121. 

30:  178 

Citcfl  In   Parks  v.  Wyandotte  County,  61  F«1. 

440 — Wpstorly  Waterworks  Co.   v.  Westerly. 

SO  Fed.  621— Ollletto  Herxog  Mfg.  Co.  v.  Can- 

yon  County,  85  Fed.  398 — Herring  ▼.  Modesto 
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Irrlg.  District,  95  Fed.  718 — Brandensteln  v. 
Hoke,  101  Cal.  134,  35  Pac.  562— Buck  v. 
Eureka,  109  Cal.  513.  30  L.R.A.  412,  42  Pac. 
243— Morris  y.  Powell,  125  Ind.  296,  9  L.R.A. 
331,  25  N.  E.  221— State  v.  Smiley,  85  Kan. 
271,  67  L.R.A.  915,  69  Pac.  199— Wyandotte 
County  V.  Kansas  City,  Ft.  S.  &  M.  R.  Co, 
5  Kan.  App.  44.  47  Pac.  326 — State  ex  rel. 
New  Orleans  Canal  Bkg.  Co.  v.  Heard,  47 
I>a.  Ann.  1005,  47  L.R.A.  524,  18  So.  746— 
Warren  v.  Kelley,  80  Me.  533,  15  Atl.  49— 
Boales  v.  Ferguson,  55  Nob.  568.  76  N.  W. 
18— Allen  v.  SIsson,  66  Hun,  145.  20  N.  Y. 
Supp.  971— Re  Brenner,  170  N.  Y.  194.  03 
N.  E.  133. 

26.  A  legislative  act  contrary  to  the  great 
first  principles  of  the  social  compact  is  in- 
valid. Calder  v.  Bull,  3  Dall.  386,  1:  648 
Cited  in  Dorman  t.  State,  34  Ala.  232 — State 
V  Travelers  Ins.  Co.  73  Conn.  285.  57  L.R.A. 
492.  47  Atl.  299— State  v.  AUmond,  2  Houst. 
(De!.)  639— Ex  parte  I^w,  35  Ga.  297— 
Heard  v.  Jones,  37  Ga.  177— Wilder  v.  Chica- 
go &  W.  M.  R.  Co.  70  Mich.  385,  38  N.  W. 
289 — Crane  v.  Waldron,  133  Mich.  84,  94  N. 
W.  593 — Castner  v.  Minneapolis,  92  Minn.  86, 
99  N.  W.  361 — Wortman  v.  Klelnschmldt, 
12  Mont.  352.  30  Pac.  280— Com.  v.  M'Clos- 
key,  2  Rawle,  373— Gage  v.  Neblett,  57  Tex. 
375 — Peerce  v.  Carskadon,  4  W.  Va.  248,  6 
Am.  Rep.  281. 

27-8.  [Every  act  of  a  state  legislature  re- 
pugnant to  the  Constitution  is  absolutely 
▼Old.  Vanhome  v.  Dorranee  (C.  Ct.)  2  Dall. 
304,  1:391] 

29.  Every  state  law  must  conform,  in  the 
first  place,  to  the  Constitution  of  the  United 
States,  and  then  to  the  subordinate  Constitu- 
tion of  the  particular  state;  and  if  it  in- 
fringes upon  the  provisions  of  either,  it  is  so 
far  void.     Houston  v.  Moore,   5   Wheat.   1, 

5:  19 
Cited  in  Rison  v.  Farr,  24  Ark.  168,  87  Am. 
Dec.  52. 

30.  Legislative  acts  of  a  state,  hostile,  in 
their  purpose  or  mode  of  enforcement,  to  the 
authority  of  the  national  government,  or 
which  impair  the  rights  of  citizens  under 
the  Constitution,  are  invalid  and  void.  Tay- 
lor V.  Thomas,  22  Wall.  479,  22:  789 

31.  The  Federal  government  being  one  of 
delegated  powers  only,  the  constitutionality 
of  an  act  of  Congress  is  to  be  determined 
by  ascertaining  whether  it  be  in  pursuance 
of  a  power  expressly  delegated,  or  as  prop- 
erly and  necessarily  incident  to  such  a  pow- 
er. If  neither,  then  the  act  is  void.  United 
States  v.  Harris,  106  U.  S.  629,  1  Sup.  Ct. 
Rep.  601.  27:  290 
Cited  In   United  States  ex  rel.  Miles  Planting 

ft  Mtg.  Co.  V.  Carlisle,  5  App.  D.  C.  156. 

32-3.  Although  it  may  be  hazardous  for 
an  officer  to  disobey  a  statute  because  he  be- 
lieves it  unconstitutional,  the  determination 
of  judicial  tribunals  can  alone  settle  the 
legality  of  his  action.  An  unconstitutional 
act  is  not  a  law, — it  binds  no  one  and  pro- 
tects no  one.  Little  Rock  &  Ft.  S.  R.  Co. 
▼.  Worthen,  120  U.  S.  97,  7  Sup.  Ct.  Rep. 
469,  30:  588 

Cited   in    State   ex   rel.    New    Orleans    Canal   & 

BkfC.  Co.  V.  Heard.  47  La.  Ann.  1603,  47  L. 

R.A.   524,   18  So.   746. 


—  Editorial  notes. 

Effect  on  validity  of  statute,  of  fraud  in 
passage.  23:  119 

[Implied  restrictions  on  power  of  legisla- 
ture.   17  L.R.A.  838.] 

Validity  of  particular  statutes. 

Validity  of  Statute  Excluding  Suicide 
as  a  Defense  to  Insurance  Policy, 
see  Insurance,  492a. 

Internal    Revenue    Laws,    see    Internal 
Revenue,  I.   b. 
Validity  of  Federal  Tax  on  Oleomar- 
garine, see  Internal  Revenue,  213- 
216. 

Sufficiency  of  Answer  Denying  Validity, 
see  Pleading,  625. 

Conferring  Power  on  Cliancellor  to  Dis- 
charge Trustees  and  Appoint  New 
Ones,  see  Trusts,  98. 

Regulating  Riparian  Rights,  see  Waters. 
L  d,  1. 

Grant  of  Exclusive  Privilege  to  Furnish 
City  with  Water,  see  Waters,  179. 

As  to  Pleading  and  Process,  see  Writ 
and  Process,  30. 

Prescribing  Service  of  Process  on  Cor- 
poration, see  Writ  and  Process,  45. 

34-5.  The  Miss,  act  of  March  25,  1871.  au- 
thorizing Grenada  county  to  issue  railroad 
aid  bonds  as  provided  in  the  act  of  Febru- 
ary 10,  1860,  and  by  "the  Constitution  and 
laws  of  this  state  in  force  at  the  time  so 
held,"  will  be  presumed  to  have  reference 
to  a  constitutional  provision  enacted  in 
1869,  increasing  the  majority  of  voters  re- 
quired to  sanction  the  issue,  and  not  to  the 
provision  of  the  act  of  1860.  requiring  a 
bare  majority  at  such  election.  Grenada 
County  v.  Brown  (Grenada  County  v. 
Brogden)  112  U.  S.  261,  5  Sup.  Ct.  Rep.  125, 

28:704 

36.  Associations  formed  imder  the  act 
passed  by  the  legislature  of  Michigan  on 
the  15th  of  March,  1837.  entitled  "An  Act 
to  Organize  and  Regulate  Banking  Associa- 
tions," are  corporations  within  the  meaning 
of  the  Constitution  of  Michigan,  forbidding 
the  passage  of  acts  of  incorporation  without 
the  as.sent  of  two  thirds  of  each  house,  and 
the  act  is  unconstitutional  and  void. 
Nesmith  v.  Sheldon.  7  How.  812.  12:  925 
Cited  in  Skinner  v.  Demlng,  2  Ind.  5G0.  54  Am. 

Dec.  463. 

—  Kdltorlal  note. 

[Constitutionality  of  statute  legalizing 
contracts.     22  L.R.A.  379.] 

2,  Presumption   in   Favor  of   Validity* 

Power  of  Courts  to  Look  to  Substance  and 

Realitv.  see  Courts,  161. 
Burden    of    Proof    and   Presumption    as    to 

Statutes  Generally,  see  Evidence,  153— 

155. 
See   also   supra,   34;    infra,    126;    Evidence, 

443. 

37.  It  is  a  maxim  of  constitutional  law 
that  a  legislature  is  presumed  to  have  acted 
within     constitutional     limits,     upon     full 
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knowledge  of  the  facts,  and  with  the  pur- 
pose of  promoting  the  interests  of  the 
people  as  a  whole.  Atchison,  T.  &  S.  F.  R. 
Co.  V.  Matthews,  174  U.  S.  96,  19  Sup.  Ct. 
Rep.   609,  43:  909 

Cited  In  Merchants'  Life  Asso.  v.  Yoakum.  39 
C.  C.  A.  71,  98  Fed.  266— Re  Ten  Hour  Law, 
24  R.   I.  606,  61  L.R.A.  615,  54  Atl.  602. 

38.  The  presumption  is  always  in  favor 
of  the  validity  of  a  statute  if  the  contrary 
is  not  clearly  demonstrated.  Fletcher  v. 
Peck,  6  Cranch,  87,  3:  162 

Cooper  V.  Telfair,  4  DalJ.  14,  1 :  721 

Cited  In  Ogden  v.  Saunders,  12  Wheat.  294,  6 
L.  ed.  634 — TTnlted  States  v.  Freeman,  3  IIow. 
565,  11  L.  ed.  728 — Beals  v.  Hale,  4  How.  51, 
11  L.  ed.  871 — Livingston  County  v.  Darling- 
ion.  101  U.  S.  410.  25  L.  ed.  1017 — Civil 
Rights  Cases,  109  U.  S.  27,  27  L.  ed.  845,  3 
Sup.  Ct.  Rep.  18 — Powell  v.  Pennsylvania. 
127  U.  S.  685.  32  L.  ed.  256,  8  Sup.  Ct.  Rep. 
992 — Interstate  Commerce  Commission  v. 
Brlmson,  154  U.  S.  478,  38  L.  ed.  1058.  4 
Inters.  Com.  Rep.  556.  14  Sup.  Ct.  Rep.  1125 
— Sweet  V.  Rechel,  159  U.  S.  393,  40  L.  ed. 
194,  16  Sup.  Ct.  Rep.  43 — Brown  v.  Walker, 
161  U.  S.  506,  40  L.  ed.  821,  5  Inters.  Com. 
Rep.  377,  16  Sup.  Ct.  Rep.  644 — Scott  v. 
Donald,  165  U.  S.  106,  41  L.  ed.  647,  17  Sup. 
Ct.  Rep.  265 — Baltimore  &  O.  R.  Co.  v.  Van 
Ness,  4  Cranch.  C.  C.  600.  Fed.  Cas.  No.  8.30 
— Fish  V.  Fond  Du  Lac,  12  Rep.  296,  Fed. 
Cas.  No.  4,813a — Re  Smith,  2  Woods.  403, 
Fed.  Cas.  No.  12,990 — United  States  v.  Falr- 
chllds,  1  Abb.  (U.  S.)  76,  Fed.  Cas.  No. 
13.067 — United  States  v.  Goldman.  3  Woods, 
194,  Fed.  Cas.  No.  15.225— United  States  v. 
Hall,  9  Am.  L.  Reg.  235,  Fed.  Cas.  No.  15,281 
--United  States  v.  Rhodes.  1  Abb.  (U.  S.)  52, 
Fed.  Cas.  No.  16,151 — United  States  v.  Mac- 
Kenzie.  1  N.  Y.  Leg.  Obs.  375,  Fed.  Cas. 
No.  18.313— Smith  v.  Fond  du  Lac,  10  Blss. 
427,  8  Fed.  29' — Illinois  C.  R.  Co.  v.  Stone. 
20  Fed.  471— Singer  Mfg.  Co.  v.  Wright.  33 
Fed.  128— Brown  v.  Walker.  70  Fed.  48— 
United  States  v.  Boyer,  85  Fed.  430 — United 
States  v.  288  Packages  of  Merry  World  To- 
bacco, 103  Fed.  454 — Crossman  v.  United 
States,  105  Fed.  610 — Owen  v.  Branch  Bank, 
3  Ala.  262 — Sadler  v.  Langham,  34  Ala.  321 
— Osborne  v.  Mobile,  44  Ala.  499 — Lawson  v. 
Miller,  44  Ala.  626,  4  Am.  Rep.  147— Citi- 
zens Mut.  Ins.  Co.  V.  Lott,  45  Ala.  196 — 
Mobile  V.  Dargan,  45  Ala.  318 — Ex  parte 
Selma  &  G.  R.  Co.  45  Ala.  728,  6  Am.  Rep. 
722 — Cheyney  v.  Smith.  3  Ariz.  149.  23  Pac. 
680 — Eason  v.  State.  11  Ark.  486 — State  v. 
Sorrells.  15  Ark.  679 — Patterson  v.  Temple, 
27  Ark.  206 — People  ex  rel.  Thome  v.  Hays,  4 
Cal.  158— Cohen  v.  Wright.  22  Cal.  308— 
Lick  V.  Faulkner,  25  Cal.  420 — Carpentler  v. 
Atherton,  25  Cal.  569— Bourland  v.  Ilildreth, 
26  Cal.  228 — People  ex  rel.  Thomas  v.  Scott, 
9  Colo.  432 — Olmstead  v.  Camp.  33  Conn.  551, 
89  Am.  Dec.  221 — United  States  v.  Gulteau, 
1  Mackey.  579  Appx — Territory  v.  O'Connor, 

5  Dak.  413 — Territory  ex  rel.  French  v.  Cox, 

6  Dak.  524 — Frleszleben  v.  Shnllcross.  9 
Houst.  (Del.)  108,  8  L.R.A.  356.  19  Atl.  576 
— Thompson  v.  Rlggs,  6  D.  C.  Ill — Cotten  v. 
Leon  County,  6  Fla.  614 — Nunn  v.  State,  1 
Ga.  246— Wilder  v.  Lumpkin.  4  Ga.  212— 
Park  V.  Candler.  114  Ga.  471.  40  S.  E.  523 
— Welborne  v.  State,  114  Ga.  819.  40  S.  E. 
857— Wooley  v.  Watklns,  2  Idaho,  599.  22 
Pac.  102 — People  ex  rel.  Stlckney  v.  Marshall. 
6  111.  689 — People  ex  rel.  Burgess  v.  Wilson, 
15  lU.  392— Chicago,  D.  &  V.  R.  Co.  v.  Smith, 
62  111.  272,  14  Am.  Rep.  99— Harmon  v.  Chi- 
cago, 140  111.  399,  29  N.  E.  732— People  ex 


rel.  Akin  v.  Butler  Street  Foundry  &  Iron  Co 
201   111.  260.  66  N.  E.  349— Malae  v.  State. 
4    Ind.    344— State    v.    Springfield    Twp.    6 
Ind.    87 — Noel    v.    Ewing,    9    Ind.    43 — Coff- 
man  v.  Kelghtley,  24  Ind.  514 — Lafayette.  M. 
&  B.  R.  Co.  V.  Gelger,  34  Ind.  199 — McComas 
V.    Krug,   81    Ind.   332,    42   Am.   Rep.    135— 
Smith  v.  Indianapolis  Street  R.  Co  158  Ind. 
427,  63  N.  E.  849— Santo  v.  State,  2  Iowa, 
208,  63  Am.  Dec.  487— Morrison  v.  Springer, 
15    Iowa,   348 — Stewart   v.   Polk   Countj-.  30 
Iowa,  15,  1   Am.  Rep.  238— Koehler  v.  Hill, 
60  Iowa,  588,  14  N.  W.  738— State  v.  Jack. 
69    Kan.   402,    1    L.R.A. (N.S.)    175,   76    Pac. 
911— Com.  V.  Grlnstead,  108  Ky.  71,  55  S.  W. 
720 — Nicholson   v.   Thompson,   5   Rob.    (La.) 
391 — Edwards  v.  Dupuy,  21  La.  Ann.  695— 
State  V.  Taylor,  34  La.  Ann.  981— nsher  v. 
Steele,  39  La.  Ann.  450,  1  So.  882 — Gross  v. 
Rice,  71  Me.  258— Fames  v.  Savage,  77  Me. 
216,   52   Am.   Rep.   751— SUte  v.   Lubee,  93 
Me.  421.  45  Atl.  520 — Charles  River  Bridge 
V.  Warren  Bridge,  7  Pick.  415 — ^People  v.  Col- 
lins, 3  Mich.  404— Sears  v.  Cottrell,  5  Mich. 
259 — People    ex    rel.    Twltchell    v.    Blodgett. 
13  Mich.  17)1 — Ames  v.  Lake  Superior  &  M. 
R.  Co.  21  Minn.  282— Curryer  v.  Merrill,  23 
Minn.  4.  33  Am.  Rep.  450— State  ex  rel.  01- 
sen  V.  Board  of  Control.  85  Minn.  167,  88  N. 
W.  533— State  v.  Glover.  41  Mo.  382— Mur- 
phy  &   G.    Test   Oath   Cases,    41    Mo.   382— 
State   er   rel.    Bobbins   v.    County   Court,    51 
Mo.  86 — State  v.  Camp  Sing.  18  Mont.  138. 
32  L.R.A.  638,  56  Am.  St.  Rep.  551,  44  Par. 
516 — Turner  v.  Althaus,  6  Neb.  72 — Pleuler 
V.  State,  11  Neb.  555.  10  N.  W.  481— State 
ex  rel.  Ash  v.  Parkinson,  5  Nev.  35— Rich  v. 
Flanders,  39  N.  H.  312— George  v.  Concord. 
45  N.  H.  437 — Simpson  v.  City  Sav.  Bank.  50 
N.  H.  469,  22  Am.  Rep.  491— Dow  v.  North- 
em  R.  Co.  67  N.  H.  47.  36  Atl.  510 — State 
ex  rel.   Skinner  v.   Bogert.  42  N.  J.   L.  410 
— Payne    v.    Mahon,    44    N.    J.    L.    215 — Re 
Branch,  70  N.  J.  L.  554,  57  Atl.  431— Baca 
V.  Perez,  8  N.  M.  196.  42  Pac.  162 — De  Camp 
V.  Eveland.  19  Barb.  84 — Clarke  v.  Rochester. 
24  Barb.  471— People  v.  Kerr.  37  Barb.  390— 
Hague  V.  Powers.  39  Barb.  443 — Gotcheus  t. 
Matheson.  58   Barb.   155 — Squares  v.  Camp- 
bell. 60  Barb.  397 — Morris  v.  People,  3  Denlo. 
394 — Clarke  v.   Rochester,   14  How.  Pr.  200 
— Hague   V.    Powers.    25   How.   Pr.   20 — Car- 
penter V.  Atherton,  28  How.  Pr.  305 — Gotch- 
eus V.  Matheson.  40  How.  Pr.  100 — Squares 
V.  Campbell,  41  How.  Pr.  198 — People  ex  pel. 
Kemmler  v.    Durston.   55    Hun.   72,   7  N.   Y. 
Supp.     813 — Bloodgood     v.     Mohawk    St     H. 
Rivers  R.  Co.  18  Wend.  50— Delafleld  r.  Illi- 
nois. 26  Wend.  217 — Newell  v.  People,  7  N. 
Y.   109 — Metropolitan  Bank  v.  Van  Dyck,  27 
N.  Y.  460 — Doe  ex  dem.  Stanmlre  v.  Taylor. 
48  N.  C.  (3  Jones.  L.)  211 — Jacobs  v.  Small- 
wood.   63   N.   C.    126 — Hunt  v.   McMahan,    5 
Ohio,   135 — Griffith   v.   Crawford   County.   20 
Ohio.  4  Appx — Cincinnati,  W.  &  Z.  R.  Co.  v. 
Clinton  County,  1  Ohio  St.  83 — Wright  v.  Pln- 
kerton.  15  Ohio    St.    591— Allen  v.    Reed.    10 
Okla.  160.  63    Pac.  867 — Grant  County  v.  Sels, 
5  Or.  245 — Trlbou  v.  Strowbrldge,  7  Or.  159 
— Cresap  v.  Gray,   10  Or.  349 — Kadderly  t. 
Portland.    44    Or.    143.    74    Pac.    710— Borie 
V.  Trott,  5  Phlla.  393 — Kneedler  v.  Lane.  45 
Pa.  310— Kelly  v.  Pittsburgh,  85  Pa.  186,  27 
Am.  Rep.  633 — Felty  v.  Uhler,  10  Phlla.  513. 
30  Phlla.  Leg.  Int.  330— Com.  ex  rel.  Albertl 
V.  Bank  of  United  States.  2  Ashm.  (Pa.)  369 
— Cassel's   Appeal,    8    Lane.    L.    Rer.    262 — 
Crocker  v.  Wolford.  5  Phlla.  350 — BrowD  ▼. 
Walker.  26  PIttsb.  L.  J.  N.  S.  88— Sharpless 
r.  Philadelphia.  21  Pa.  164.  59  Am.  Dec.  75» 
— Erie  &  N.  E.  R.  Co.  v.  Casey,  26  Pa-  317 
— Speer   v.   School   Directors,   50   Pa.   158 — 
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Merrlne  t.  Sailor,  52  Pa.  58 — Patterson  v. 
Barlow,  60  Pa.  79 — State  v.  Narragansett, 
16  R.  I.  440,  3  L.R.A.  298,  16  Atl.  901— 
Atty.  Gen.  ex  rel.  Independent  or  Cong. 
Church  ▼.  Society  for  Relief  of  Elderly  & 
Disabled  Ministers,  8  Rich.  Gq.  225— McCul- 
loug^i  V.  Brown,  41  S.  C.  234,  23  L.R.A.  416. 
19  S.  E.  458 — Germania  Sav.  Bank  t.  Dar- 
lington. 50  S.  C.  363,  27  8.  K.  846— Crutch- 
field  V.  Wason  Car  Works,  8  Baxt.  245 — Louis- 
ville &  N.  R,  Co.  V.  Davidson  County  Court, 
1  Sneed,  670,  62  Am.  Dec.  424 — Languillc 
V.  State,  4  Tex.  App.  322 — Houston  &  G. 
N.  R.  Co.  V.  Kuechler,  36  Tex.  407 — Hen- 
derson V.  Beaton,  52  Tex.  38 — Petterson  v. 
Pilot  Comrs.  24  Tex.  Civ.  App.  42,  57  S. 
W-  1002— Brimm  v.  Jones.  11  Utah,  205,  29 
L.R.A.  99,  39  Pac.  825 — Young  v.  Salt  Lake 
City,  24  Utah,  333,  67  Pac.  1066— Atkins  v. 
Randolph,  31  Vt.  242 — Eyre  v.  Jacob,  14 
Gratt.  426,  73  Am.  Dec.  367 — Danville  v. 
Pace,  25  Gratt.  9,  18  Am.  Rep.  663— Roberts 
T.  Cocke,  28  Gratt.  208 — Ah  Lim  v.  Territory, 
1  Wash.  159— Mears  v.  Sinclair,  1  W.  Va. 
191— Osbum  V.  Staley,  5  W.  Va.  94,  13  Am. 
Rep.  640 — Bridges  v.  .Shallcross,  6  W.  Va. 
568 — I^ovings  v.  Norfolk  &  W.  R.  Co.  47  W. 
Va.  589,  35  S.  E.  962— Newcomb  v.  Smith,  1 
Chand.  (Wis.)  81— Smith  v.  Odell,  1  Plnney 
(Wis.)  455 — Newcomb  v.  Smith,  2  Pinney 
(Wis.)    139 — State   ex   rel.   Drake   v.   Doyle, 

40  Wis.  191,  22  Am.  Rep.  692— Re  North 
Milwaukee.  93  Wis.  629,  33  li.R.A.  643,  67 
N.  W.   1033. 

39.  Every  reasonable  presumption  must 
be  indulged  in  favor  of  the  validity  of  a 
statute  when  attacked  as  unconstitutional. 
Sweet  v.  Rechel,  159  U.  S.  380,  16  Sup.  Rop. 
43,  40:  188 

40.  Every  intendment  will  be  made  by  the 
courts  in  favor  of  the  constitutionality  of 
an  act  of  Congress.  United  States  v.  Get- 
tvRburg  Electric  R.  Co.  160  U.  S.  668.  16 
Sup.  Ct.  Rep.  427,  40:  576 
Cited  In  Tuttle  v.  Moore,  8  Ind.  Terr.  730.  64 

S.  W.  585 — ITlraer  v.  Lime  Rock  R.  Co.  98  Me. 
592,  66  L.R.A.  393,  57  Atl.  1001— Illfihland 
Bov  Gold  Mln.  Co.  v.  Strickley,  28  T'tab,  231, 
1  L.R.A.(N.S.)  979,  107  Am.  St.  Rep.  711, 
78  Pac.  206. 

41.  An  act  of  Congress  is  presumed  to  be 
within  its  power,  unless  its  unconstitution- 
ality is  clearly  demonstrated.  United  States 
V.  Harris,  106  U.  S.  629,  1  Sup.  Ct.  Rep.  601, 

27:  290 
Distinguished  in  Waters-Pierce  Oil  Co.  v.  Texas. 

177    U.    S.   42.   44   L.   ed.    663.   20   Sup.    Ct. 

Rep.  518. 
Cited  In  Re  Baldwin,  27  Fed.   194 — Lansburgh 

V.  District  of  Columbia,  11  App.  D.  C.  525. 

42.  A  statute  will  not  be  declared  void 
unless  clearly  repugnant  to  the  Constitu- 
tion. Livingston  County  v.  Darlington,  101 
U.  S.  407,  25:  1015 
Cited  in  Powell  v.  Pennsylvania.  127  U.  S.  685. 

32  L.  ed.  256.  8  Sup.  Ct.  Rep.  992— Austin  v. 
United  States,  25  Ct.  CI.  459— United  States 
▼.  Boycr,  85  Fed.  430 — ^Territory  ex  rel.  Mc- 
Mahon  v.  O'Connor,  5  Dak.  413,  3  L.R.A.  361. 

41  N.  W.  746 — Mount  v.  State.  90  Ind.  29,  46 
Am.  Rep.  192 — Guthrie  v.  Territory,  1  Okla. 
198,  21  L.R.A.  846,  31  Pac.  190. 

43.  In  no  doubtful  case  will  a  statute  be 
pronounced  unconstitutional.  Dartmouth 
College  V.  Woodward,  4  Wheat.  518,  4:  629 
Cited  in  Powell  ▼.  Pennsylvania,  127  U.  S.  686, 


32  L.  ed.  257,  8  Sup.  Ct.  Rep.  902 — Bona- 
parte V.  Camden,  &  A.  R.  Co.  Baldw.  219, 
Fed.  Cas.  No.  1,617— Re  Smith,  2  Woods,  463, 
Fed.  Cas.  No.  12,996 — United  States  v.  Gold- 
man, 3  Woods,  194,  Fed.  Cas.  No.  15,225 — 
Darling  v.  Berry,  4  McCrary,  485,  13  Fed. 
670 — United  States  v.  Boyer,  85  Fed.  430 — 
Territory  ex  rel.  McMahon  v.  O'Connor,  5 
Dak.  413,  3  L.R.A.  361,  41  N.  W.  746— 
Nunn  V.  State,  1  Ga.  246 — Noel  v.  Ewinj?,  9 
Ind.  51 — State  v.  Williams,  7  Rob.  (La.) 
264 — Ortman  v.  Greenman,  4  Mich.  294 — 
Murphy  &  G.  Test  Oath  Cases,  41  Mo.  382— 
Gould  V.  Mahaney,  39  App.  Div.  431,  57  N.  Y. 
Supp.  363 — People  ex  rel.  Kemmler  v.  Durs- 
ton,  55  Hun,  72,  7  N.  Y.  Supp.  813 — People 
v.  Budd,  117  N.  Y.  14,  5  L.R.A.  565,  15  Am. 
St.  Rep.  460,  22  N.  E.  670— Atty.  Gen.  ex  rel. 
Independent  or  Cong.  Church  v.  Society  for 
Relief  of  Elderly  &  Disabled  Ministers,  8 
Rich.  Eq.  226— State  v.  Holden  (Holden  v. 
Hardy)  14  Utah,  90,  37  L.R.A.  106,  46  Pac. 
756 — United  States  ex  rel.  Noyes  v.  Hatch,  1 
Pinney  (Wis.)  190— Smith  v.  Odell,  1  Pin- 
ney (Wis.)  455— Smith  v.  Mariner,  5  Wis. 
580,  68  Am.  Dec.  73. 

44.  The  presumption  that  an  act  of  Con- 
gress is  valid  continues  until  the  contrary 
i&  established  beyond  a  rational  doubt. 
Union  P.  R.  Co.  v.  United  States  (Sinking 
Fund  Cases)  99  U.  S.  700,  25:  496 
Cited  In  Civil  Rights  Cases,   109  U.  S.  27,   27 

L.  ed.  845,  3  Sup.  Ct.  Rep.  18 — Mugler  v. 
Kansas,  123  U.  S.  661,  31  L.  ed.  210.  8  Sup. 
Ct.  Rep.  273 — Powell  v.  Pennsylvania,  127 
U.  S.  684,  32  L.  ed.  256,  8  Sup.  Ct.  Rep.  992 
— Clough  V.  Curtis,  134  U.  S.  371,  33  L.  ed. 
949,  10  Sup.  Ct.  Rep.  573 — Interstate  Com- 
merce Commission  v.  Brimson,  154  U.  S.  474, 
38  L.  ed.  1050,  4  Inters.  Com.  Rep.  554.  14 
Sup.  Ct.  Rep.  1125 — Pollock  v.  Farmers* 
Loan  &  T.  Co.  158  U.  S.  699,  39  L.  ed.  1147, 
15  Sup.  Ct.  Rep.  912— Sweet  v.  Rechel,  159 
V.  S.  393,  40  L.  ed.  194.  16  Sup.  Ct.  Rep.  43^ 
Scott  V.  Donald,  165  U.  S.  106,  41  L.  ed. 
647,  17  Sup.  St.  Rep.  265 — Smith  v.  Bivens, 
56  Fed.  356— Heath  &  M.  Mfg.  Co.  v.  Union 
Oil  &  Paint  Co.  83  Fed.  777— Jew  Ho  v.  Wil- 
liamson, 103  Fed.  17 — Kane  v.  Erie  R.  Co.  08 
L.R.A.  789.  67  C.  C.  A.  656,  133  Fed.  684 — 
Leep  V.  St.  Louis,  I.  M.  &  S.  R.  Co.  58  Ark. 
415,  23  L.R.A.  268,  41  Am.  St.  Rpp.  109.  25 
S.  W.  75 — Territory  ex  rel.  McMahon  v.  O'- 
Connor, 5  Dak.  413,  3  L.R.A.  361.  41  N.  W. 
746 — United  States  ex  rel.  Bernardin  v. 
Seymour,  10  App.  D.  C.  305 — State  v.  Lay- 
ton,  160  Mo.  480,  62  L.R.A.  167,  83  Am.  St. 
Rep.  487.  61  S.  W.  171— Sams  v.  St.  Louis  & 
M.  River  R.  Co.  174  Mo.  96.  61  L.R.A.  487, 
73  S.  W.  686— State  ex  rel.  Poe  v.  Jones.  51 
Ohio  St.  ,504,  37  N.  K.  945— Com.  ex  rel.  Kl- 
kln  V.  Charity  Hospital.  31  PIttsb.  L.  J.  N.  S. 
14 — Com.  V.  Charity  Hospital,   198  Pa.   278, 

47  Atl.  980— McCullough  v.  Brown,  41  S.  C. 
243,  23  L.R.A.  420,  19  S.  E.  458— Austin  v. 
State,  101  Tenn.  573.  50  L.R.A.  481,  70  Am. 
St.  Rep.  703,  48  S.  W.  305 —  State  v.  Holden, 
14  Utah,  90.  37  L.R.A.  106,  46  Pac.  756^ 
State  V.  Peel  Splint  Coal  Co.  36  W.  Va. 
835,  17  L.R.A.  396,  15  S.  E.  1000. 

45.  The  presumption  is  in  favor  of  the 
validity  of  an  act,  and  it  is  only  when  the 
question  is  free  from  any  reasonable  doubt 
that  the  court  will  hold  a  statute  unconsti- 
tutional.   Nicol  V.  Ames,  173  U.  S.  509.  19 

Sup.  Ct.  Rep.  522,  43:  786 

Cited  In  Buttfleld  v.  Stranahan,  192  U.  S.  492, 

48  L.  ed.  534,  24  Sup.  Ct.  Rep.  349. 
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46.  The  acts  of  the  legislature  are  pre- 
sumed to  be  valid,  and  the  courts  should  not 
declare  them  unconstitutional  until  their 
violation  of  the  Constitution  is  shown  be- 
yond a  reasonable  doubt.  Per  Washington, 
J.     Ogden   V.   Saunders,    12    Wheat.   213, 

6:  606 
Cited  in  Rhode  Island  v.  .Massachusetts,  12 
Pet.  723,  9  L,  ed.  1260— Pollock  v.  Farmers' 
Loan  &  T.  Co.  158  U.  S.  699,  39  L.  ed.  1147, 
15  Sup.  Ct.  Rep.  912 — United  States  v.  B oy- 
er, 85  Fed.  430— Manigault  v.  Ward,  123 
Fed.  716— Lick  v.  Faulkner,  25  Cal.  421— 
Alexander  v.  People,  7  Colo.  166,  2  Pac. 
894 — State  ex  rel.  Lanier  v.  Padgett.  19  Fla. 
531— Beall  v.  Beall,  8  Ga.  218 — Bank  of  St. 
Mary's  v.  State,  12  Ga.  498 — Park  v.  Cand- 
ler. 114  Ga.  472,  40  S.  E.  523— Wooley  v. 
Watklns,  2  Idaho,  600,  22  Pac.  102 — People 
ex  rel.  Woodyatt  v.  Thompson,  155  111.  465, 
40  N.  E.  307 — State  ex  rel.  Lewis  v.  Smith, 
l."58  Ind.  562,  63  L.R.A.  125,  63  N.  E.  214— 
Santo  V.  State,  2  Iowa,  208,  63  Am.  Dec. 
487— Stewart  v.  Polk  County,  30  Iowa,  15,  1 
Am.  Rep.  238— Koehler  v.  Hill,  60  Iowa.  588. 
14  N.  W.  738 — Owen  v.  Sioux  City,  91  Iowa, 
197.  59  N.  VV.  3 — State  ex  rel.  Atwood  v. 
Hunter,  38  Kan.  593.  17  Pac.  177— Wyan- 
dotte County  V.  Abbott,  52  Kan.  157,  34  Pac. 
41(5 — Louisville  Bridge  Co.  v.  Louisville,  81 
Ky.  211 — Police  Jury,  New  Orleans.  O.  &  G. 
W.  R.  Co.  V.  McDonogh.  8  La.  Ann.  361— Ed- 
wards V.  Dupuy,  21  La.  Ann.  695 — State  ex 
rel.  Belden  v.  Fagan,  22  La.  Ann.  557 — 
State  V.  Maine  C.  R.  Co.  66  Me.  515 — Eames 
v.  Savage.  77  Me.  216.  52  Am.  Rep.  751 — 
State  V.  Lubee,  93  Me.  421,  45  Atl.  520— 
Detroit  V.  Rush,  82  Mich.  540,  10  L.R.A.  174, 
46  N.  W.  951— McPherson  v.  Blacker.  92 
Mich.  383,  16  L.R.A.  478,  31  Am.  St.  Rep. 
587,  52  N.  W.  469 — State  ex  rel.  Olsen  v. 
Board  of  Control,  85  Minn.  167.  88  N.  W. 
533 — state  v.  Layton,  160  Mo.  499,  62  L.R.A 
171,  83  Am.  St.  Rep.  487.  61  8.  W.  171— 
Sams  V.  St.  Louis  &  M.  River  R.  Co.  174  Mo. 
96,  61  L.R.A.  487,  73  S.  W.  686— Evans  v. 
Job,  8  Nev.  339 — Simpson  v.  City  Sav.  Bank, 
56  N.  H.  469,  22  Am.  Rep.  491— Baca  v. 
Perez,  8  N.  M.  197,  42  Pac.  162— Clarke  v. 
Rochester,  24  Barb.  471 — Roosevelt  v.  God- 
ard,  52  Barb.  545 — Clarke  v.  Rochester,  14 
How.  Pr.  200 — Hague  v.  Powers,  25  How. 
Pr.  20 — Gotcheus  v.  Matheson,  40  How.  Pr. 
100 — Squares  v.  Campbell,  41  How.  Pr.  198 
— People  ex  rel.  Kemmler  v.  Durston,  55  Hun, 
72,  7  N.  Y.  Supp.  813 — People  ex  rel.  Pond 
V.  Monroe  County,  65  Hun,  267,  19  N.  Y. 
Supp.  978 — Metropolitan  Bank  v.  Van  Dyck, 
27  N.  Y.  460— Re  New  York  Elev.  R.  Co.  70 
N.  Y.  343— Sage  v.  Brooklyn.  89  N.  Y.  196— 
Sweet  V.  Syracuse.  129  N.  Y.  350,  29  N.  B. 
289 — Bartol  v.  Eckert.  50  Ohio  St.  41.  33  N. 
E.  294 — Allen  v.  Reed.  10  Okla.  153,  63  Pac. 
8e7_State  v.  Narragansett,  16  R.  I.  440,  3 
L.R.A.  298,  16  Atl.  901 — Proctor  v.  Black- 
hum,  28  Tex.  Civ.  App.  355,  67  S.  W.  548— 
State  ex  rel.  Wells  v.  Tingey,  24  Utah,  228, 
67  Pac.  33 — State  ex  rel.  Breeden  v.  Lewis, 
20  Utah.  124,  72  Pac.  388— Burch  v.  Hard- 
wlcke,  30  Gratt.  32,  32  Am.  Rep.  640— 
Bridges  v.  Shallcross.  6  W.  Va.  572— State  v. 
Straudder.  8  W.  Va.  703 — Chesapeake  &  O.  R. 
Co.  V.  Milier.  19  W.  Va.  421 — Stow  v.  Parks, 
1  Chand.  (Wis.)  68 — Stow  v.  Parks,  2  Plnney 
(Wis.)  120. 

47.  The  presumption  is  in  favor  of  every 
legislative   act,   and    the    whole   burden    of 


proof  is  on  him  who  denies  its  constitution- 
ality.   Brown  v.  Maryland,  12  Wheat.  419, 

6:678 
Cited  in  Ex  parte  Thornton,  4  Hughes,  233.  12 
Fed.  547 — Nunn  v.  State,  1  Ga.  246— Patter- 
son V.  Barlow,  60  Pa.  80 — Knoxville  &  O.  R. 
Co.  V.  Harris,  99  Tenn.  704,  53  L.R.A.  929.  43 
8.  W.  115— Austin  v.  State,  101  Tenn.  572, 
50  L.R.A.  481,  70  Am.  St.  Rep.  703,  48  S.  W. 
305. 

48.  Before  a  court  is  justified  in  holding 
that  the  legislative  power  has  been  exer- 
cised beyond  the  limits  granted  or  in  con- 
flict with  restrictions  imposed  by  the  funda- 
mental  law,  the  excess  or  conflict  should  be 
clear.  Fairbank  v.  United  States,  181  U. 
S.  283,  21  Sup.  Ct.  Rep.  648,  45:  862 
Cited  in  Onslow  County  v.  Tollman,  76  C.  C.  A. 

331,  145  Fed.  767 — Kansas  v.  Colorado,  206 
U.  S.  91,  51  L.  ed.  972,  27  Sup.  Ct.  Rep.  655. 

49.  The  incompatibility  of  a  statute  with 
the  Constitution  should  be  so  clear  as  to 
leave  little  reason  for  doubt,  before  it  is 
pronounced  to  be  invalid.  Re  Garland,  4 
V^all.  333,  18:  366 
Cited  in  Re  Bogart,  2  Sawy.  406.  Fed.  Cas.  No. 

1,596 — United  States  v.  Rhodes,  1  Abb.  (U. 
S.)   52,  Fed.  Cas.  No.  16,151. 

50.  A  statute  is  not  to  be  pronounced  void 
upon  the  ground  of  repugnancy  to  the  Con- 
stitution, unless  such  repugnancy  be  clear, 
and  the  conclusion  that  it  exists  inevitable. 
Pine  Grove  Twp.  v.  Talcott,  19  Wall.  666. 

22:  227 
Cited  in  Austin  v.  United*  States,  25  Ct.  CL 
458 — Pelzer  v.  Campbell.  15  8.  C.  593.  40 
Am.  Rep.  705 — Columbia  St  O.  R.  Co.  v. 
GIbbes,  24  S.  C.  68— Floyd  v.  Perrln,  30  S. 
C.  23,   2   L.R.A.   249,  8   S.    E.   14. 

51.  The  objections  should  be  grave,  and 
the  conflict  between  a  statute  and  the  Con- 
stitution palpable,  before  the  judiciary 
should  disregard  a  legislative  enactment, 
upon  the  sole  ground  that  it  embraced  more 
than  one  object,  or,  if  but  one  object,  that 
it  was  not  sufficiently  expressed  by  the 
title.  Montclair  Twp.  v.  Ramsdell.  107  U. 
S.  147,  2  Sup.  Ct.  Rep.  391,  27:  431 
Cited  in  Jonesboro  v.  Cairo  &  St.  L.  R.  Co.  IIO 

U.  S.  109,  28  L.  ed.  118.  4  Sup.  Ct.  R«p.  67 
— Otoe  County  v.  Baldwin.  Ill  U.  S.  IG.  28 
L.  ed.  336,  4  Sup.  Ct.  Rep.  265— Independent 
School  District  v.  Hall.  113  U.  S.  142,  28  L. 
ed.  957,  5  Sup.  Ct.  Rep.  371 — Mahomet  v. 
QuackenbuHh.  117  U.  S.  514,  29  L.  ed.  084,  6 
Sup.  Ct.  Rep.  858 — Carter  County  v.  Sintoo, 
120  U.  S.  522,  30  L.  ed.  702,  7  Sup.  Ct.  Rep, 
650 — Detroit  v.  Detroit  Citizens*  Street  R. 
Co.  184  T:.  S.  302.  46  L,  ed.  609,  22  Sap. 
Ct.  Rep.  410 — Baltimore  &  O.  R.  Co.  v.  Jeffer- 
son County.  29  Fed.  307 — Dows  v.  Elm  wood, 
34  Fed.  116 — South  St.  Paul  v,  Lamprecht 
Bros.  Co.  31  C.  C.  A.  587,  60  U.  8.  App.  78, 
88  Fed.  451— Skinner  v.  Gamett  Gold  Mln. 
Co.  96  Fed.  739 — Geer  v.  Ouray  County,  38 
C.  C.  A.  253.  97  Fed.  438 — Abeel  v.  Clark,  84 
Cal.  229.  24  Pac.  383— Kz  parte  Ltddell.  93 
Cal.  637,  29  Pac.  251 — Flagg  v.  School  Dtet- 
No.  70,  4  N.  D.  52,  25  L.R..A  372,  58  N.  W. 
499 — State  ex  rel.  Kol  v.  North  Dakota 
Children's  Flome  Soc.  10  N.  D.  498.  88  N.  W. 
273— State  v.  Morgan.  2  S.  D.  43,  48  X.  W. 
314 — State  ex  rel.  McQuald  v.  Duval  County, 
23  Fla.  492.  3  So.  193— State  ex  rel.  God- 
salez  V.  Palmes.  23  Fla.  628,  3  So.  171 — Hop« 
v  Gainesville.  72  Ga.  250 — People  ex  rel. 
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coin  County  v.  George,  3  Idaho,  87,  26  Pac. 
"983 — People  ex  rel.  Meyer  v.  Hazelwood.  116 
III.  327.  6  N.  B.  480— Cook  v.  Marshall  Coun- 
ty. 119  Iowa,  399,  104  Am.  St.  Rep.  283.  93 
N.  W.  372— St.  Anna's  Aayhim  v.  Parker. 
109  La.  599,  33  So.  613— Allopathic 
Medical  Examiners  v.  Fowler,  50  La.  Ann. 
1368,  24  So.  809 — Johnson  v.  Harrison, 
47  Minn.  581,  28  Am.  St.  Rep.  382,  50 
N.  W.  92.3 — Ex  parte  Ix)vlng,  178  Mo. 
205,  77  S.  W.  508— Hotchkiss  T.  Marion, 
12  Mont.  226,  29  Pac.  821— State  v. 
Anaconda  Copper  Mln.  Co.  23  Mont.  501,  59 
Pac.  854 — SUte  ex  rel.  Coffin  v.  Atherton,  19 
Nev.  345,  10  Pac.  901 — Ex  parte  Livingston, 
20  Nev.  286,  21  Pac.  322— State  ex  rel.  Nor- 
«ro8s  V.  Washoe  County,  22  Nev.  412,  41  Pac. 
145— Re  Elizabeth,  49  N.  J.  L.  496,  10  Atl. 
363 — State  v.  Shaw,  22  Or.  289.  29  Pac.  1028 
— Fidelity  Ins.  T.  &  S.  D.  Co.  v.  Shenandoah 
Valley  R.  Co.  86  Va.  8.  19  Am.  St.  Rep.  858, 
«  S.  E.  759 — Ingles  v.  Straus,  91  Va.  217,  21 
S.  E.  490 — Com.  v.  Brown,  91  Va.  772,  28 
L.R.A.  113,  21  S.  B.  357 — Seymour  v.  Taco- 
ma.  6  Wash.  149.  32  Pac.  1077 — Lancey  v. 
King  County,  15  Wash.  11,  34  L.R.A.  819.  45 
Pac.  645 — State  use  of  Rathbone  v.  County 
Court,  37  W.  Va.  811,  17  S.  E.  379— State  v. 
Mines,  38  W.  Va.  137.  18  S.  E.  470— Stewart 
V.  Tennant,  52  W.  Va.  572,  44  S.  B.  223— 
McNeeley  v.  South  Penn  Oil  Co.  52  W.  Va. 
641.  62  L.R.A,  576.  44  S.  E.  508— Re  Fourth 
Judicial  District,  4  Wyo.  140,  32  Pac.  850. 

52.  The  decision  of  the  national  legisla- 
ture, by  its  passage  of  an  act  taxing  car- 
riages, that  the  same  is  not  a  direct  tax, 
raises  a  presumption  in  favor  of  the  con- 
stitutionality of  the  statute  sufficient  to 
sustain  it  in  case  of  doubt.  Hylton  v. 
United  States,  3  Dall.  171,  1:556 
Cited   in   Louisville  ft   N.   R.   Co.   v.   Davidson 

County  Court,  1  Sneed,  670,  62  Am.  Dec.  424. 

S.  When  and   hy   Whom   Validity   may 

he  Assailed. 

Who  Entitled  to  Protection  of  Constitution- 
al Prohibition  Against  Impairing  Obli- 
gations of  Contract,  see  Constitutional 
Law,  1039-1043 

Effects  of  Law  not  Operating  on  Assailant, 
as  Moot  Questions,  see  Courts,  12. 

Occasion  and  Extent  of  Judicial  Inquiry 
Generally,  see  Courts,  150-153. 

Restriction  to  Real  Contentions,  see  Courts, 
154. 

Scope  of  Inquiry  on  Motion  to  Dismiss  for 
Want  of  Federal  Question,  see  Courts, 
1133. 

Estoppel  to  Set  up  Unconstitutionality,  see 
Estoppel.  198. 

Estoppel  by  Judgment  to  Deny  Constitution- 
ality, see  Judgment,  525. 

Impropriety  of  Habeas  Corpus  to  Determine 
Validity  of  State  Statute  under  State 
Constitution,  see  Habeas  Corpus,  41. 

See  also  Constitutional  Law,  918,  920a,  921; 
Public  Improvements,  59. 

53.  A  discrimination  between  individuals 
and  corporations  in  respect  to  annexation  to 
a  city  of  lands  held  for  agricultural  purposes 
cannot  be  attacked  as  unconstitutional  to 
defeat  the  annexation  of  lands  of  a  corpora- 
tion which  are  not  held  for  agricultural  pur- 


poses.   Clark  V.  Kansas  City,  176  U.  S.  114, 
20  Sup.  Ct.  Rep.  284,  44:  392 

Cited  in  Waters-Pierce  Oil  Co.  t.  Texas,  177 
U.  S.  43.  44  L.  ed.  663,  20  Sup.  Ct.  Rep. 
518 — Lampasas  v.  Bell,  180  U.  S.  283,  45  L. 
ed.  530,  21  Sup.  Ct.  Rep.  308— Connolly  v. 
Union  Sewer  Pipe  Co.  184  U.  S.  567,  46  L. 
ed.  602,  22  Sup.  Ct.  Rep.  431— Smith  v.  Indi- 
ana, 191  U.  S.  148,  48  L.  ed.  127,  24  Sup.  Ct. 
Rep.  51 — Smiley  v.  Kansas,  196  U.  S.  457, 
49  L.  ed.  551,  25  Sup.  Ct.  Rep.  289 — Margin 
V.  Trout,  199  U.  S.  227,  50  L.  ed.  163,  26 
Sup.  Ct.  Rep.  31 — New  York  ex  rel.  Hatch 
V.  Reardon,  204  U.  S.  160,  51  L.  ed.  422, 
27  Sup.  Ct.  Rep.  188 — The  Winnebago  (Iro- 
quois Transp.  Co.  ▼.  De  Laney  Forge  &  Iron 
Co.)  205  U.  S.  360,  51  L.  ed.  840,  27  Sup. 
Ct.  Rep.  509 — Brigham  City  v.  Toltec  Ranch 
Co.  41  C.  C.  A.  224,  101  Fed.  87— State  v. 
Smiley,  65  Kan.  247,  67  L.R.A.  907,  69  Pac. 
199— State  v.  Scamplni,  77  Vt.  100,  59  Atl. 
201. 

54.  One  whose  rights  or  liabilities  are  not 
affected  by  a  statute  cannot  question  its  con- 
stitutionality. Albany  County  v.  Stanley, 
105  U.  S.  305,  26:  1044 
Cited  in  Clark  v.  Kansas  City,  176  U.  S.  118, 

44  L.  ed.  397;  20  Sup.  Ct.  Rep.  284— Red 
River  Valley  Nat.  Bank  v.  Craig,  181  U.  S. 
558,  45  L.  ed.  1000,  21  Sup.  Ct.  Rep.  703 — 
First  Nat.  Bank  v.  Stone,  88  Fed.  412— Brig- 
ham  City  V.  Toltec  Ranch  Co.  41  C.  C.  A. 
224,  101  Fed.  87 — Chapman  ▼.  United  States, 
5  App.  D.  C.  131 — Lansburgh  v.  District  oi 
Columbia,  11  App.  D.  C.  527 — State  v.  Smi- 
ley, 65  Kan.  247,  67  L.R.A.  907,  69  Pac.  199 
— Silver  Bow  County  v.  Davis,  6  Mont.  316, 
12  Pac.  688 — Rosenberg  v.  Weekes,  67  Tex. 
585,  4  S.  W.  899. 

55.  One  who  does  not  belong  to  the  class 
that  might  be  injured  by  a  statute  cannot 
raise  the  question  of  its  invalidity.  Red 
River  Valley  Nat.  Bank  v.  Craig,  181  U.  S. 
548,  21  Sup.  Ct.  Rep.  703,  45:  994 
Cited   In   Re   Johnson,    139   Cal.   534,   96   Am. 

St.  Rep.  161,  73  Pac.  424. 

56.  The  Supreme  Court  will  not  consider 
the  constitutionality  of  a  state  law  when 
raised  by  one  whose  rights  are  not  invaded, 
although,  as  against  a  class  making  no  ob- 
jection, the  law  might  be  held  void.  New 
York  ex  rel.  Hutch  v.  Reardon,  204  U.  S.  152, 
27  Sup.  Ct.  Rep.  188,  51:415 
Cited  in   Bacon  v.  Walker,  204  U.  S.  315,  51 

L.  ed.  501,  27  Sup.  Ct.  Rep.  289— The  Winne- 
bago (Iroquois  Transp.  Co.  v.  De  Laney 
Forge  &  Iron  Co.)  205  U.  S.  360,  51  L.  ed. 
840,  27  Sup.  Ct.  Rep.  509. 

57.  A  plaintiff  is  bound  to  show  that  he 
has  personally  suffered  an  injury  by  the  ap- 
plication of  a  law,  before  he  can  institute 
a  bill  for  relief  to  test  its  constitutionality. 
Turpin  v.  Lemon,  187  U.  S.  61,  23  Sup.  Ct. 
Rep.  20,  47:  70 
Cited  in  Davis  &  F.  Mfg.  Co.  v.  Los  Angeles, 

189  U.  S.  220,  47  L.  ed.  781,  23  Sup.  Ct.  Rep. 
498— Smith  v.  Indiana,  191  U.  S.  148,  48  L. 
ed.  127.  24  Sup.  Ct.  Rep.  51 — Hooker  v.  Burr, 
194  II.  S.  419,  48  L.  ed.  1050,  24  Sup.  Ct. 
Rep.  706. 

58.  An  objection  that  a  state  statute  re- 
quiring the  commissioner  of  railroads  to  ex- 
amine railroad  crossings,  and  order  railroad 
companies  to  construct  and  maintain   such 
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safeguards  as,  in  his  judgment,  ought  to  be 
provided,  violates  the  Federal  Constitution, 
because  it  does  not  provide  for  notice  to 
those  who  may  be  affected  by  it,  is  not  avail- 
able to  a  party  who  was  in  fact  given  notice, 
and  who,  at  the  hearing,  objected  to  the  ac- 
tion proposed  to  be  taken  under  such  statute. 
Detroit,  Ft.  W.  &  B.  I.  R.  Co.  v.  Osborn, 
189  U.  S.  383,  23   Sup.  Ct.  Rep.  540, 

47:  860 

59.  A  voter  who  does  not  allege  that  he 
ever  was  registered  or  made  any  application 
to  be  registered,  but  who,  so  far  as  appears, 
may  have  been  entitled  to  apply  for  regis- 
tration, is  not  in  a  position  to  impugn  the 
constitutionality  of  a  statute  for  registra- 
tion on  the  ground  that  it  in  effect  requires 
a  longer  residence  in  the  county  than  is  re- 
quired by  the  Constitution  of  the  state,  and 
otherwise  unreasonably  impedes  the  exer- 
cise of  the  constitutional  right  of  voting. 
Wiley  V.  Sinkler,  179  U.  S.  58,  21  Sup.  Ct. 
Rep.  17,  45:  84 
Cited  in  Mason  v.  Missouri,  179  U.  S.  333,  45 

L.  ed.  219,  21  Sup.  Ct.  Rep.  125 — Pope  v. 
Williams,  193  U.  S.  633,  48  L.  ed.  822,  24 
Sup.  Ct.  Rep.  573 — Swafford  v.  Templeton, 
108  Fed.  310 — Yazoo  v.  M.  Valley  R.  Co.  v. 
West,  78  Miss.  811,  29  So.  475. 

60.  Sureties  of  the  plaintiff  in  ejectment 
on  a  bond  for  money  adjudged  to  the  de- 
fendant for  his  improvements  cannot  as- 
sail the  constitutionality  of  the  act 
requiring  such  compensation  to  be  made. 
MU^inney  v.  Carroll,  12  Pet.  66,        9:  1002 

4.  Invalid  in  Part, 

a.  In  General, 

State  Construction  of  Statute  as  Divisible, 
as  Binding  on  Federal  Courts,  see 
Courts,  1824. 

Federal  Income  Tax,  see  Internal  Revenue, 

77. 

61.  Part  of  a  statute  may  be  void  and  the 
remainder  be  valid.  Eilenbecker  v.  District 
Court,  134  U.  S.  31,  10  Sup.  Ct.  Rep.  424, 

33*  801 
CUcd  in  State  ▼.  Klbllng,  63  Vt.  642,  22*  Atl. 
613. 

62.  If  any  part  of  an  act  is  unconstitu- 
tional, that  part  may  be  disregarded,  while 
full  effect  will  be  given  to  such  parts  as  are 
valid.  Bank  of  Hamilton  v.  Dudley,  2  Pet. 
492,  7:  496 

63.  A  statute  may  be  perfectly  valid  in 
its  general  and  proper  application,  and  yet 
be  held  to  be  void  in  particular  applications 
of  its  provisions.  Poindexter  v.  CJreenhow, 
114  U.  S.  270,  1  Sup.  Ct.  Rep.  903,  962, 

29:  185 
Cited  In  First  Nat.  Bank  v.  Treasiirer  of  Lu- 
cas County,  25  Fed.  751 — Chapman  v.  United 
States,  5  App.  D.  C.  131 — Lansburgh  v.  Dis- 
trict  of   Columbia,    11    App.    D.    C.    527 

64.  The  fact  that  the  Supreme  Court  held 
a  statute,  under  the  construction  given  it 
by  the  state  court,  unconstitutional,  was 
not  regarded  as  depriving  it  of  all  force  and 


effect.  Chicago,  M.  &  St.  P.  R.  Co.  v.  Minne- 
sota ex  rel.  Railroad  &  W.  Commission.  134 
U.   S.   418,  10   Sup.  Ct.  Rep.  462,   702. 

33:  970 
Cited  in  Re  Rabrer  (Wtlkersoc  v.  Rahrer)   140 

U.   S.  563,   35  L.  ed.  577,  11   Sup.  Ct.  Rep. 

865. 

Where  the  parts  are  independent. 

Tariff  Act,  see  Duties,  16. 
See  also  infra,  85-88. 

65.  A  statute  may  be  in  part  constitu- 
tional, and  in  part  unconstitutional: 
and  if  the  parts  are  wholly  inde- 
pendent of  each  other  that  which  is  con- 
stitutional will  stand,  while  that  which  is 
unconstitutional  will  fall.  Allen  v.  Louisi- 
ana, 103  U.  S.  80,  26:  318 
Marshall  Field  &  Co.  v.  Clark,  143   U.   S. 

649,  12  Sup.  a.  Rep.  495,  36:  294 

Cited  In  Baldwin  v.  Franks,  120  U.  S.  680.  :n> 
L.  ed.  770,  7  Sup.  Ct.  Rep.  656 — Kimmlsh  v. 
Ball,  129  U.  S.  222.  32  L.  ed.  607,  2  Inters. 
Com.  Rep.  409,  9  Sup.  Ct.  Rep.  277 — Mar- 
shall Field  &  Co.  ▼.  Clark,  143  U.  S.  606.  .36 
L.  ed.  311,  12  Sup.  Ct.  Rep.  495 — Pollock  v. 
Farmers'  Loan  &  T.  Co.  158  U.  S.  681.  30 
L.  ed.  1141.  15  Sup.  Ct.  Rep.  912 — Hamilton 
V.  Brown.  101  U.  8.  274.  40  L.  ed.  609.  16 
Sup.  Ct.  Rep.  585 — Wilkes  County  ▼.  Coler, 
180  U.  S.  522,  45  L.  ed.  651,  21  Sup.  Ct.  Rep. 
458 — The  Alameda,  31  Fed.  368 — New  Kng- 
land  Engineering  Co.  v.  Oakwood  Street  R. 
Co.  75  Fed.  167 — Peacock  v.  Pratt.  58  C.  C. 
A.  54,  121  Fed.  778— Powell  v.  State.  69 
Ala.  13 — Northern  P.  R.  Co.  v.  Barnes.  2  X. 
D.  385.  51  N.  W.  386 — Ross  v.  United  States. 
8  App.  D.  C.  40 — Thompson  v.  Spralgue.  69 
Ga.  424 — Ballentlne  v.  Willey,  3  Idaho.  .~>0:{. 
95  Am.  St.  Rep.  17.  31  Pac.  994 — State  v. 
Santee.  Ill  Iowa,  10,  53  L.R.A.  768.  82  Am. 
St.  Rep.  222,  82  N.  W.  445— Smith  T.  Pet- 
erson, 123  Iowa,  674,  99  N.  W.  552 — Cole  v. 
Cumberland  County,  78  Me.  538.  7  Atl.  397 — 
Edwards  ▼.  Bruorton.  184  Mass.  631,  69 
N.  B.  328— State  ex  rel.  Aull  v.  Field,  119 
Mo.  612.  24  S.  W.  752— Copeland  t.  St.  Jos- 
eph,  126  Mo.  428.  29  S.  W.  281— St.  Louis  v. 
St.  Louis  R.  Co.  14  Mo.  App.  22o — Lon?  ▼. 
Walker.  105  N.  C.  112,  10  S.  E.  856— Carr 
V.  Coke,  110  N.  C.  269.  28  LR.A.  748.  47  Am. 
St.  Rep.  801,  22  S.  E.  16 — Fayette  County  v. 
People's  &  Drovers*  Bank,  47  Ohio.  52:t.  10 
LR.A.  201,  25  N.  E.  697— Reelfoot  Lake 
Levee  District  v.  Dawson,  97  Tenn.  179,  34 
L.R.A  732,  36  S.  W.  1041. 

66.  In  a  statute  which  contains  invalid  or 
unconstitutional  provisions,  if  the  valid  and 
invalid  are  capable  of  separation,  only  the 
latter  are  to  be  disregarded.  Bank  of  Ham- 
ilton V.  Dudley,  2  Pet.  492,  7:  496 
Florida  C.  R.  Co.  v.  Schutte,  103  U.  S.  118. 

26'  327 

Unity  V.  Burrage,  103  U.  S.  447,        26:  405 

Vial  V.  Penniman  (Penniman's  Case)  103 
U.  S.  714,  26:602 

Evansville  Nat.  Bank  v.  Britton,  105  U.  S. 
322,  26:  1053 

Albany  County  v.  Stanley,  105  U.  S.  305. 

26:  1044 

Presser  v.  Illinois,  116  U.  S.  252,  6  Sup.  Ct. 
Rep.  580,  29:  615 

Keokuk  Northern  Line  Packet  Co.  v.  Keo- 
kuk, 95  U.  S.  80,  24:  377 

Distin(/ni8hed  In  State  Chamberlain  Prosecutor, 
V.  Board  of  Education,  57  N.  J.  L.  615,  31 
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Atl.  1033— Baldwin  t.  Franks,  120  U.  S.  688 
80  Ii.  ed.  69,  7  Sup.  CL  Rep.  656. 
Cited  In  Unity  ▼.  Burraare*  103  U.  S.  459.  26 
L.  ed.  409 — Penfalman's  Case  (Vial  v.  Pennl 
man)  103  U.  S.  716.  26  L.  ed.  604— Albany 
County  T.  Stanley.  105  TJ.  S.  312,  26  L.  ed. 
1050,  12  Fed.  89 — Tennessee  Bond  Cases. 
114  U.  S.  688,  29  L.  ed.  290.  5  Sup.  Ct.  Rep 
974 — Presser  v.  Illinois.  116  U.  R.  263,  211 
L.  ed.  618,  6  Sup.  Ct.  Rep.  580 — Baldwin  v. 
Franks,  120  U.  S.  688,  30  L.  ed.  769.  7  Sup. 
Ct  Rep.  656— KImmlsh  t.  Ball.  129  U.  S. 
222,  32  L.  ed.  697.  2  Inters.  Com.  Rep.  409. 
9  Sup.  Ct.  Rep.  277 — Scott  v.  Donald,  165 
U.  S.  105.  41  L.  ed.  647.  17  Sup.  Ct.  Rep. 
265 — Presser  v.  Illinois,  116  U.  S.  263.  29  L. 
ed.  618.  6  Sup.  Ct  Rep.  580 — Austin  v.  Unit- 
ed States,  25  Ct  CI.  458 — The  Unadilla,  8 
Ben.  480,  Fed.  Cas.  No.  14,332— Til  ley  v. 
Savannah,  F.  ft  W.  R.  Co.  4  Woods.  448.  5 
Fed.  660— Re  Baldwin.  27  Fed.  187— Illi- 
nois V.  Illinois  C.  R.  Co.  33  Fed.  766 — The 
Menominie.  36  Fed.  201— The  Katie.  7  I..R 
A.  64,  40  Fed.  489 — Re  Moore,  66  Fed.  951 
— New  E  norland  Englneerlnff  Co.  v.  Oak  wood 
Street  R.  Co.  75  Fed.  168 — I.evis  v.  Newton. 
75  Fed.  895 — Mobile  &  O.  R.  Co.  v.  State.  20 
Ala.  584 — Rison  y.  Farr.  24  Ark.  171.  87 
Am.  Dec.  52 — State  ▼.  Marsh,  37  Ark.  361 — 
East  Hartford  v.  Hartford  Brldjre  Co.  17 
Conn.  94 — Ross  v.  United  States.  8  App.  D. 

C.  40 — District  of  Columbia  v.  Armes.  8  App. 

D.  C.  416 — DonnersberRer  v.  Prendergast. 
128  111.  236.  21  N.  E.  1— People  ex  rel.  Akin 
V.  Butler  Street  Foundry  &  Iron  Co.  201  III. 
249.  66  N.  B.  349 — State  ex  rel.  Atty.  Gen. 
V.  McCarty.  Wilson  Super.  Ct.  (Ind.)  220— 
State  V.  Gerhardt  145  Ind.  465.  33  L.R.A. 
323,  44  N.  B.  469— Smith  v.  McClnin,  146 
Ind.  89.  45  N.  B.  41— State  v.  Ray.  153  Ind. 
336.  54  N.  B.  1067— Childs  v.  Shower.  18 
Iowa.  269 — State  v.  Mosher.  78  Iowa.  325,  43 
N.  W.  202 — State  v.  Santee.  Ill  Iowa.  8. 
53  L.R.A.  768.  82  Am.  St  Rep.  222.  82  N.  W. 
44.'» — State  T.  Smllev,  65  Kan.  248.  67  L.R.A. 
907,  69  Par.  199— Com.  t.  E.  II.  Taylor.  Jr. 
Co.  101  Ky.  338.  41  8.  W.  11 — Andrews  v. 
Saucier.  13  La.  Ann.  306 — Cole  v.  Cumljer- 
land  County.  78  Me.  538.  7  Atl.  397— State 
T.  Montgomery,  94  Me.  199,  80  Am.  St.  Rep. 
386,  47  Atl.  165 — Bartlett  t.  Hlpkins.  76  Md. 
36,  24  Atl.  532 — Ballard  t.  Mississippi  Cot- 
ton Oil  Co.  81  Miss.  577,  62  L.R.A.  419.  05 
Am.  St  Rep.  476.  34  So.  538 — Lane  v.  MIs- 
sonla  County,  6  Mont.  482.  13  Pac.  136 — 
Davenport  ▼.  Kleinschmidt,  6  Mont.  561,  13 
Pac.  249 — Muldoon  v.  Ivevl.  25  Neb.  460.  41 
N.    W.    280 — Simpson    v.    City    Sav.    Bank, 

56  N.  H.  469,  22  Am.  Rep.  491 — State.  Cham- 
berlain,  Prosecutor,    v.   Board  of  Education, 

57  N.  J.  L.  615.  31  Atl.  1033— People  ex  rel. 
Carter  v.  Rice,  65  Hun.  243,  20  N.  Y.  Supp. 
293 — People  ex  rel.  Pond  v.  Monroe  County, 
65  Hun,  271,  19  N.  Y.  Supp.  978 — People  ex 
rel.  Fowler  v.  Bull,  46  N.  Y.  69.  7  Am. 
Rep.  302 — People  ex  rel.  Ryan  v.  Green  58 
N.  Y.  303 — State  v.  Joyner,  81  N.  C.  537— 
Long  ▼.  Walker,  105  N.  C.  112,  10  S.  E.  858 
— State  ex  rel.  Greene  r.  Owen,  125  N.  C. 
222,  34  S.  E.  424— Little  Miami  R.  Co.  v. 
Greene  County,  31  Ohio  St  344 — Crawford  v. 
Linn  County,  11  Or.  500,  5  Pac.  738  —Max- 
well y.  Tillamook  County,  20  Or.  499.  26 
Pac.  803 — Cornell  v.  Beaver  County.  3  Pa. 
Dist  R.  783,  25  Plttsb.  L.  J.  N.  S.  262— 
Rothermel  v.  Meyerle.  136  Pa.  258.  9  L.R.A 
368.  3  Inters.  Com.  Rep.  318.  20  W.  N.  C. 
424,  20  Atl.  583— South  Bethlehem  v.  Hack- 
ett  12  Lane.  L.  Rev.  198 — Newport  v.  Hor- 
ton.  22  R.  I.  199.  50  L.R.A.  335,  47  Atl. 
812 — Barry  v.  Iseman,  14  Rich.  L.  135,  91 


Am.  Dec.  262 — Reelfoot  Lake  Levee  District 
V.  Dawson,  97  Tenn.  179.  34  L.R.A.  732.  36 
S.  W.  1041 — March  v.  State.  44  Tex.  80— 
Eureka  City  v.  Wilson,  15  Utah,  75,  62  Am. 
St  Rep.  904,  48  Pac.  150— State  v.  Kibling, 
63  Vt  642,  22  Atl.  613— Pullman  State  Bank 
V.  Manrlng,   18  Wash.  255,  51  Pac.  464. 

67.  Statutes  constitutional  in  part  only 
may  be  upheld  as  to  the  valid  part,  provided 
the  parts  are  separable  so  that  each  may  be 
read  by  itself.  Baldwin  v.  Franks,  120  U. 
S.  678,  7  Sup.  Ct  Rep.  656,  763,  30:  766 
Cited  In  Viterbo  v.  Friedlander,  120  U.  S.  726, 
80  L.  ed.  782,  7  Sup.  Ct  Rep.  962— Noble  v. 
Mitchell,  164  U.  S.  372,  41  L.  ed.  473.  17 
Sup,  Ct.  Rep.  110— Austin  v.  United  States, 
25  Ct  CI.  458 — Anderson  v.  Louisville  &  N. 
R.  Co.  4  Inters.  Com.  Rep.  766,  62  Fed.  49 — 
Davenport  v.  Gloverport,  72  Fed.  695 — Louis- 
ville &  N.  R.  Co.  v.  McChord.  103  Fed.  223 
— Noble  V.  Mitchell,  100  Ala.  532,  25  L.R.A. 
242,  14  So.  581— Northern  P.  R.  Co.  v. 
Barnes,  2  N.  D.  385,  51  N.  W.  386— Ross  v. 
United  States,  8  App.  D.  C.  40 — Lansburgh 
V.  District  of  Columbia,  11  App.  D.  C.  525 — 
Elliott  V.  State,  91  6a.  697,  17  S.  E.  1004— 
State  ex  rel.  Corwin  v.  Indiana  ft  O.  Oil,  Gas 
&  Mln.  Co.  120  Ind.  579,  6  L.R.A  582,  2 
Inters.  Com.  Rep.  761,  22  N.  E.  778 — Logan 
V.  Stogsdale,  123  Ind.  375,  8  L.R.A.  60,  24 
N.  E.  136 — Morris  v.  Powell.  125  Ind.  296, 
9  L.R.A.  331,  25  N.  E.  221— State  v.  Smiley, 
65  Kan.  251,  67  L.R.A.  908,  69  Pac.  100 — 
People  ex  rel.  Carter  v.  Rice.  65  Hun,  244, 
20  N.  Y.  Supp.  293 — ^Reelfoot  Lake  Levee  Dis- 
trict V.  Dawson,  97  Tenn.  179,  34  L.R.A.  732, 
36  S.  W.  1041 — Robertson  v.  Preston,  97  Va. 
800,  33  S.  E.  618. 

68.  When  one  part  of  a  statute  is  valid 
and  constitutional  and  another  part  is  un- 
constitutional and  void,  the  court  may  en- 
force the  valid  part,  where  they  are  dis- 
tinctly separable,  so  that  each  can  stand 
alone.  United  States  v.  Steffens  (Trade- 
Mark  Cases)  100  U.  S.  82,  25:  550 
Distinpuiahed  In  Waters-Pierce  Oil  Co.  v.  Tex- 
as, 177  U.  S.  42,  44  L.  ed.  663,  20  Sup.  Ct. 
Rep.  518. 

Cited  in  James  v.  Bowman,  190  U.  S.  141, 
47  L.  ed.  983,  23  Sup.  Ct  Rep.  678— War- 
ner V.  Searle  &  H.  Co.  191  U.  S.  202,  48  L. 
ed.  146,  24  Sup.  Ct  Rep.  79— Smiley  v.  Kan- 
sas, 106  U.  S.  455,  49  L.  ed.  550,  25  Sup. 
Ct.  Rep.  289 — Karem  v.  United  States.  61 
L.R.A.  443,  57  C.  C.  A.  495,  121  Fed.  259— 
Van  Lear  v.  Eisele,  126  Fed.  830— McDonald 
V.  Southern  Exp.  Co.  134  Fed.  288 — Chicago, 
B.  &  Q.  R.  Co.  V.  Jones,  149  111.  387,  24 
L.R.A.  148,  4  Inters.  Com.  Rep.  690,  41  Am. 
St.  Rep.  278,  37  N.  E.  247— State  v.  Smlley, 
65  Kan.  251.  67  L.R.A.  908,  69  Pac.  199 — 
Moreland  v.  Millen,  126  Mich.  406,  85  N.  W. 
882. 

69.  The  constitutional  part  of  a  statute 
partially  unconstitutional  will  be  enforced, 
where  the  parts  are  so  distinctly  separable 
that  each  can  stand  alone,  and  where  the 
court  is  able  to  see,  and  to  declare,  that 
the  intention  of  the  legislature  was  that  the 
part  pronounced  valid  should  be  enforceable, 
even  though  the  other  part  should  fail. 
Poindexter  v.  Groenhow,  114  U.  S.  270,  5 
Sup.  Ct  Rep.  903,  962,  29:  185 
Cited  In  Baldwin  v.  Franks,  120  U.  S.  688.  30 

L.  ed.  769.  7  Sup.  Ct.  Rep.  656 — Pollock  v. 
Farmers*   Loan  &  T.  Co.   158  U.  S.  636,  39 
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L.  ed.  1125,  15  Sup.  Ct.  Rep.  912— The  Katie. 

7  L.R.A.  58,  40  Fed.  482— Levis  v.  Newton. 
75  Fed.  895 — He  Wong  Ilane,  108  Cal.  683, 
40  Am.  St,  Rep.  138,  41  Pac.  693 — State  ex 
rel.  Selll«:er  v.  O'Connor,  5  N.  D.  632,  67  N. 
W.  824— Angell  v.  Cass  County.  11  N.  D. 
272,    91    N.   W.    72— Ross   v.    United    States. 

8  App.  D.  C.  40 — District  of  Columbia  v. 
Armes.  8  App.  D.  C.  416 — State  ex  rel.  Cor- 
wln  v.  Indiana  &  O.  Oil,  Gas  &  Min.  Co.  120 
Ind.  579,  6  L.R.A.  582,  2  Inters.  Com.  Rep. 
7G1,  22  N.  E.  778— Logan  v.  Stogsdale,  123 
Tnd.  375,  8  L.R.A.  60,  24  N.  E.  135— State 
V.  Gerhardt,  145  Ind.  490.  33  L.R.A.  330,  44 
TC.  E.  469 — State  v.  Santee,  111  Iowa.  8,  53 
L.R.A.  768,  82  Am.  St.  Rep.  222,  82  N.  W. 
445— State  v.  Smiley,  65  Kan.  273,  67  L.R. 
A.  916,  69  Pac.  199 — State  ex  rel.  New  Or- 
leans Canal  &  Bkg.  Co.  v.  Heard.  47  La. 
Ann.  1695,  47  L.R.A.  524,  18  So.  746— 
Warren  v.  Kelley,  80  Me.  532,  15  Atl.  49— 
State  V.  Thomas,  138  Mo.  100,  39  S.  W.  481 
— State  ex  rel.  Comstock  v.  Stewart,  52  Neb. 
250,  71  N.  W.  998 — Benedict  v.  Columbus 
Constr.  Co.  49  N.  J.  Eq.  42,  23  Atl.  485— 
Johnson  v.  State,  59  N.  J.  L.  539,  38  L.R.A. 
375,  37  Atl.  949— Grey  v.  Dover,  62  N.  J.  L. 
50,  40  Atl.  640 — McArdle  v.  Jersey  City 
66  N.  J.  L.  599,  88  Am.  St.  Rep.  496,  49 
Atl.  1013 — People  ex  rel.  McPlke  v.  Van 
De  Carr,  91  App.  Div.  26,  86  N.  Y.  Supp. 
644 — Brown  v.  Epps.  91  Va.  736,  27  L.R.A. 
679,  21  S.  E.  119 — Robertson  v.  Preston,  97 
Va.  301,  33  8.   E.  618. 

70.  Only  such  part  of  a  state  statute  as 
conflicts  with  the  United  States  Constitu- 
tion is  void,  where  the  remainder  is  complete 
in  itself.  Assumed  in  New  York  v.  Mi  In. 
11  Pet.  102.  9:  648 
Cited  in  Edwards  v.  Pope,  4  111.  470 — State  v. 

Wiley.  4  Or.  187— Rothermel  v.  Meyerle,  136 
Pa.  265,  9  L.R.A.  368,  3  Inters.  Com.  Rep. 
317,   26  W.  N.  C.  424,  20  Atl.  583. 

71.  A  statute  operating  both  retrospec- 
tively and  in  future  is  valid,  if  divisible,  as 
to  the  latter  portion,  though  void  as  to  the 
former.  Jaehne  v.  New  iork,  128  U.  S.  189, 
^  Sup.  Ct.  Rep.  70.  32:  398 
Cited  In  Kimball  r.  Cedar  Rapids,  100  Fed.  803 

— Ancona  v.  Becker,  14  Pa.  Co.  Ct.  79,  3 
Pa.  DIst.  R.  89 — BIttenhaus  v.  Johnston.  92 
Wis.   594,    32    L.R.A.    381,   66   N.   W.   805. 

72.  Where  a  statute  is  in  part  constitu- 
tional and  in  part  unconstitutional,  that 
■which  is  constitutional  may  stand  while  that 
which  is  unconstitutional  will  be  rejected, 
unless  the  different  parts  are  so  mutually 
-connected  with  and  dependent  on  each  other 
ns  conditions,  considerations,  or  compensa- 
tions for  each  other,  as  to  warrant  a  belief 
that  the  legislature  intended  them  as  a 
whole,  and  that,  if  all  could  not  be  carried 
into  effect,  the  legislature  would  not  pass  the 
residue  independently.  Pollock  v.  Farmers' 
T^an  &  T.  Co.  (Income  Tax  Cases)  158  U. 
f^.  601,  15  Sup.  Ct.  Rep.  912,  39:  1108 
Cited  in    State   ex   rel    Selliger  v.   O'Connor.   5 

N.  D.  633.  67  N.  W.  824— State  v.  Gerhardt 
145  Ind.  400,  33  L.R.A.  330.  44  N.  E.  469 
Johnson  v.  State.  59  N.  J.  L.  539,  38  L.R.A. 
375.  37  Atl.  949— Re  Burger.  21  Misc.  372, 
47  N.  Y.  Supp.  292— Re  Kenny.  23  Misc. 
14.  49  N.  T.  Supp.  1037— People  ex  rel. 
Lefkowitz  V.  Manhattan  State  Hospital,  33 
MI.sc.  416.  68  N.  Y.  Supp.  647— Jones  v. 
Memphis,  101  Tenn.  195.  47  8.  W.  136. 


Where  the  parts  are  dependent. 

See  also  aupra.  72;  infra,  84. 

73.  Where  unconstitutional  provi.sion9 
are  so  connected  with  the  genornl  scope  of 
a  law  as  to  make  it  impossible,  if  they  are 
stricken  out,  to  give  effect  to  the  intent  of 
the  legislature,  the  whole  law  is  invalid. 
Allen  V.  Louisiana,  103  U.  S.  80,  26:  318 
Poindexter  v.  Greenhow.   114   U.  S.   270,    5 

Sup.   Ct.   Rep.   903,   9(52,  29:  185 

Cited  in  The  Katie,  7  L.R.A.  58,  40  Fed.  482— 
Stewart  v.  Hale  County,  82  Ala.  212.  2  So. 
270 — Faust  v.  Huntsvllle.  83  Ala.  284,  3  So. 
771 — Collins  v.  State.  88  Ala.  215.  7  So. 
260 — Randolph  t.  Builders  &  Painters  Sup- 
ply Co.  106  Ala.  514.  17  So.  721 — Equitable 
Guarantee  k  T.  Co.  v.  Donahoe,  3  Penn. 
(Del.)  216,  49  Atl.  372— Ballentine  v.  WIl- 
ley,  3  Idaho,  503,  95  Am.  St.  Rep.  17,  31 
Pac.  994 — Logan  v.  Stogsdale,  123  Ind.  375, 
8  L.R.A.  60.  24  N.  E.  135 — Stewart  v.  Adams, 
50  Kan.  572,  32  Pac.  912 — State  ex  rel. 
Corwin  V.  Indiana  &  O.  Oil,  Gas  &  Min.  Co. 
120  Ind.  579.  6  L.R.A.  582,  2  Inters.  Com. 
Rep.  761.  22  N.  B.  778 — State  v.  Thomas, 
138  Mo.  100,  39  S.  W.  481— Re  Senate  File 
31,  25  Xeb.  878.  41  N.  W.  981— Re  New- 
York  &  L.  I.  Bridge  Co.  54  Hun.  405.  7 
N.  Y.  Supp.  445— Re  ConvlcU,  73  Vt.  421, 
56  L.R.A.  660,  61  Atl.  10. 

74.  Where  by  rejecting,  as  in  conflict  with 
the  Constitution  and  laws  of  the  United 
States,  certain  exceptions  in  a  statute,  it  is 
made  to  enact  what  confessedly  the  legisla- 
ture never  meant,  the  entire  statute  mu.st  be 
held  as  annulled.  Spraigue  v.  Thompson,  118 
U.  S.  90.  6  Sup.  Ct.  Rep.  988,  30:  115 
Cited  in  Pollock  v.  Farmers'  Loan  &  T.  Co.  158 

r.  S.  036,  39  L.  ed.  1125,  15  Sup.  Ct.  Rep. 
012 — F:x  parte  Klnnebrew,  35  Fed.  56 — 
The  Katie,  7  L.R.A.  58,  40  Fed.  482— Law- 
ton  V.  Comer,  7  L.R.A.  58.  40  Fed.  482 — 
Ihe  Carrie  L.  Tyler,  54  L.R.A  230,  45  C.  C. 
A.  378.  106  Fed.  425 — ^Re  Wong  Hane.  108 
Cal.  683.  49  Am.  St.  Rep.  138.  41  Pac.  693 — 
Re  Mahoney,  133  Cal.  181.  85  Am.  St.  Rep. 
155,  65  Pac.  389 — Ames  v.  People.  25  Colo. 
512,  55  Pac.  725— State  v.  Gerhardt.  145 
Ind.  401,  33  L.R.A.  330,  44  N.  E.  469 — 
State  v.  Santee,  111  Iowa,  8.  53  L.R.A.  768, 
82  Am.  St  Rep.  222.  82  N.  W.  445— Stone  t. 
Pryor,  103  Ky.  674.  45  S.  W.  1136— John- 
son Y.  State,  59  N.  J.  L.  539  38  L.B.A. 
375,    37   Atl.   949. 

75.  It  is  only  when  different  clauses  of  an 
act  are  so  dependent  upon  each  other  that  it 
is  evident  that  the  legislature  would  not 
have  enacted  one  without  the  other  that  the 
whole  act  will  fall  with  the  invalidity  of  one 
clause.  Little  Rock  &  Ft.  S.  R.  Co.  v."  Worth- 
en,  120  U.  S.  97,  7  Sup.  Ct.  Rep.  469, 

30:  588 
Cited  in  Marshall  Field  &  Co.  v.  Clark.  143 
U.  S.  696.  36  L.  ed.  311.  12  Sup.  Ct.  Rep, 
405 — Pollock  V.  Farmers  Loan  &  T.  Co.  157 
U.  S.  600,  39  L.  ed.  826.  15  Sup.  Ct.  Rep. 
673 — Pollock  V.  Farmers  I^an  &  T.  Co.  158 
r.  S.  674,  39  L.  ed.  1138,  15  Sup.  Ct.  Rep. 
912 — New  England  Engineerlnfr  Co.  v.  Oak- 
wood  Street  R.  Co.  75  Fed.  167 — Kimball  v. 
Cedar  Rapids.  100  Fed.  803— District  of 
Columbia  v.  Armes,  8  App.  D.  C.  411 — I>oii- 
aid  V.  State,  31  Fla.  261,  12  So.  695— State 
V.  Santee,  111  Iowa.  8,  53  L.R.A.  768,  82 
Am.   St.  Rep.  222,  82  N.  W.  445. 
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76.  Where  the  relevant  portion  of  a  stat- 
ute accomplishing  all  its  results  by  the  same 
general  words,  is  sustained,  the  statute 
must  be  valid  as  to  all  that  it  embraces,  or 
■altogether  void.  United  States  v.  Ju  Toy, 
198  U.  S.  253,  25  Sup.  Ct.  Rep.  644, 

49:  1040 
<€it€d  in  Carroll  v.  GreeDwlch  Ins,  Co.  199  U, 
S.  409,  60  L.  ed.  249.  26  Sup.  Ct.  Rep.  66 — 
Illinois  C.  R,  Co.  V.  McKendree,  203  IT.  S. 
530,  51  li.  ed.  305,  27  Sup.  Ct.  Rep.  153 — 
New  York  ex  rel.  Hatch  v.  Reardon,  204  U. 
B.  160.  51  L.  ed.  422,  27  Sup.  Ct.  Rep.  188, 

b.  Particular  Statutes, 

77.  An  insolvency  law  void  so  far  as  it 
attempts  to  discharge  obligations  created  be- 
fore its  passage,  was  deemed  valid  in  so  far 
as  its  operation  was  prospective.  Sturges 
V.  C^rowninshield,  4  Wheat.  122,  4:  529 
Cited  In  Mobile  A  O.  R.  Co.  v.  State,  20  Ala. 

r.84 — State  v.  Marsh,  37  Ark.  361 — Camp- 
bell V.  Mississippi  Union  Bank,  6  now. 
(Miss.)    677. 

78.  A  statute  of  a  state  which  imposes  a 
tax  upon  all  merchandise  transported  is 
▼alid  as  to  commerce  wholly  within  the  state, 
although  void  as  to  articles  carried  through, 
into,  or  out  of  the  state.  Philadelphia  & 
R.  R,  CJo.  V.  Pennsylvania  (State  Freight 
Tax  Cases)  15  Wall.  232,  21:  146 
Cited  In  Albany  County  v.  Stanley.   105  U.   8. 

313,  26  L.  ed.  1050,  12  Fed.  88— Robbins 
V.  Taxing  District,  120  U.  S.  497,  30  L.  ed. 
tJ07,  1  Inters.  Com.  Rep.  48.  7  Sup.  Ct.  Rep. 
592 — Fargo  v.  Michigan  (B^argo  v.  Stevens) 
121  U.  S.  240,  30  L.  ed.  893,  1  Inters.  Com. 
Rep.  55,  7  Sup.  Ct.  Rep.  857— Philadelphia 
S.  S.  Co.  V.  Pennsylvania,  122  U.  S.  340 — 
Ratterman  v.  Western  U.  Teleg.  Co.  127  U.  S. 
424,  32  L.  ed.  232,  2  Inters.  Com.  Rep.  62, 
8  Sup.  Ct.  Rep.  1127— Postal  Teleg.  Cable 
Co.  V.  Charleston,  153  U.  S.  698,  38  L.  ed. 
874,  4  Inters.  Com.  Rep.  640,  14  Sup.  Ct. 
Rep.  1094 — Pollock  v.  Farmers'  Loan  &  T. 
Co.  158  U.  S.  697.  39  L.  ed.  1147,  15  Sup. 
Ct.  Rep.  912 — Chapman  v.  United  States,  5 
App.  IK  C.  131 — Lansburgh  v.  District  ol 
Columbia,  11  App.  D.  C.  527.  . 

79.  A  statute  authorizing  state  coupons 
to  be  received  for  all  taxes  is  not  altogether 
▼old  because  certain  special  taxes  and  dues 
are,  by  the  existing  .state  Constitution,  re- 
quired to  be  paid  m  cash.  McCu Hough  v. 
Virginia,  172  U.  S.  102,  19  Sup.  Ct.  Rep. 
134,  43:  382 

80.  The  unconstitutionality  of  the  mode 
of  assessment  provided  by  §  3  of  Ohio  act 
general  assembly,  April  27,  1893  (if  con- 
ceded ) ,  would  not  defeat  the  other  por- 
tions of  the  act,  which  provide  for  the 
making  of  a  street  improvement  and  the 
i.ssuance  of  bonds  by  the  town  to  pay  there- 
for. Loeb  V.  Columbia  Twp.  179  U.  S.  472, 
m  Sup.  Ct.  Rep.  174,  45:  280 
<'ited  in  Rees  v.  Olmsted,  68  C.  C.  A.  57.   135 

FiMi.  303 — Edwards  v.  Bruorton,  184  Mass. 
."iSl,  69  N.  E,  328 — Re  New  York,  34  Misc. 
723.  70  N.  Y.   Supp.  227. 

81.  An  invalid  exemption  of  certain  kinds 
of  property  does  not  necessarily  make  in- 
valid other  parts  of  the  statute  providing  for 


taxation.     Little  Rock  &   Ft.  S.  R.  Co.  v. 
Worthen,  120  U.  S.  97,  7  Sup.  Ct.  Rep.  469, 

30:  588 

82.  U.  S.  Rev.  Stat.  §  5519,  U.  S.  Comp. 
Stat.  1901,  p.  3714,  being  unconstitutional 
as  to  conspiracies  to  deprive  of  rights  under 
state  laws,  and  being  a  single  provision 
which,  if  limited  at  all,  must  be  by  con- 
struction, not  by  separation,  must  be  held 
unconstitutional  even  as  to  its  operation 
within  a  state.  Baldwin  v.  Franks,  120  U. 
S.  678,  7  Sup.  Ct.  Rep.  656,  763,        30;  766 

83.  An  unconstitutional  provision  in  a 
state  statute  taxing  commerce  is  not  cured 
because  included  in  the  same  act  with  valid 
provisions.  Philadelphia  &  S.  Mail  S.  S. 
Co.  V.  Pennsylvania,  122  U.  S.  326,  7  Sup. 
Ct.  Rep.  1118,  30:  1200 

84.  An  elimination  of  the  unconstitu- 
tional portion  of  the  Illinois  trust  act  of 
June  20,  1893,  which  exempts  agriculturists 
and  live-stock  dealers  from  the  provisions 
which  prohibit  combinations  in  restraint  of 
trade,  cannot  be  made  without  bringing 
these  classes  of  persons  within  the  prohibi- 
tions of  the  statute,  in  contravention  of  the 
legislative  intent,  and  therefore  the  entire 
act  must  be  held  invalid.  Connolly  v.  Union 
Sewer  Pipe  Co.  184  U.  S.  540,  22  Sup.  Ct. 
Rep.  431,  46:  679 

85.  A  section  of  a  statute  prescribing  pen- 
alties, and  another  section  declaring  the 
effect  as  evidence  of  freights  fixed  by  com- 
missioners, may  be  dropped  as  invalid  with- 
out affecting  the  validity  of  the  remainder 
of  the  statute,  where  it  appears  that  its 
prime  object  was  the  establishment  of  rules 
for  the  operation  of  railroads  and  the  regu- 
lation of  their  rates,  which  can  be  fully  ac- 
complished irrespective  of  the  invalid  sec- 
tions. Reagan  v.  Farmers*  Loan  &  T.  Co. 
154  U.  S.  362,  420,  4  Inters.  Com.  Rep.  560, 
578,  14  Sup.  Ct.  Rep.  1047,  1062, 

38:  1014,  1031 

Cited  in  Illinois  Trust  &  Sav.  Bank  v.  Arkan- 

RHS  City,  34  L.R.A.  524,  22  C.  C.  A.  180,  40 

U.    S.    App.    257,    76    Fed.    280— District   of 

Columbia  v.  Armes,  8  App.  D.  C.  416. 


86.  The  validity  of  Wis.  Stat.  1898. 
1770b,  4978,  so  far  as  it  prohibits  foreign 
corporations  from  transacting  business  with- 
in the  state  until  they  have  filed  a  copy  of 
their  charter  with  the  secretary  of  state, 
is  not  affected  by  its  possible  invalidity  as 
respects  partnerships,  where  it  is  apparent 
on  the  face  of  the  statute  that  the  applica- 
tion of  its  provisions  to  corporations  is  sev- 
erable from  and  independent  of  its  applica- 
tion to  partnerships.  Diamond  Glue  Co. 
v.  United  States  Glue  Co.  187  U.  S.  611, 
23  Sup.  Ct.  Rep.  206,  47:  328 

87.  The  invalidity  of  a  provision  in  the 
Michigan  statute  as  to  presidential  electors, 
which  fixes  the  day  for  their  meeting  at  a 
different  time  from  that  fixed  by  Congress, 
does  not  affect  the  validity  of  the  remainder 
of  the  act.  McPherson  v.  Blacker,  146  U. 
S.  1,  13  Sup.  Ct.  Rep.  3,  36:  869 
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88.  The  invalidity,  if  conceded,  of  a  pro- 
vision for  retrial  of  a  cause  on  appeal  from 
the  court  of  private  land  claims,  with  other 
proofs  and  amendment  of  the  record,  would 
not  make  the  right  of  appeal  itself  invalid. 
United  States  v.  Coe,  155  U.  S.  76,  15  Sup. 
Ct.  Rep.  16,  39:  76 

e.  Entitling;    Expression     of    Subject; 
Plurality  of  Subjects. 

1.  General  Rules, 

Reference  to  Title  in  Construction  of  Stat- 
ute, see  infra,  II.  i. 

Federal  Question  as  to,  see  Appeal  and  Er- 
ror, 1580. 

See  also  Constitutional  Law,  1065. 

89.  The  general  purpose  of  a  constitution- 
al provision  that  no  private  or  local  law 
shall  embrace  more  than  one  subject,  and 
that  subject  shall  be  expressed  in  the  title, 
is  satisfied  if  the  law  has  but  one  general 
object,  which  is  clearly  expressed  in  the 
title,  and  the  body  of  the  act  is  germane  to 
the  title.  Independent  School  District  v. 
Hall,  113  U.  S.  135,  5  Sup.  Ct.  Rep.  371, 

28:954 
Cited  in  Mahomet  ▼.  Quackenbush,  117  U.  S. 
514,  29  L.  ed.  984,  6  Sup.  Ct.  Rep.  858 — 
Carter  County  v.  SInton,  120  U.  S.  523,  30 
L.  ed.  702,  7  Sup.  Ct.  Rep.  650 — Baltimore 
&  O.  R.  Co.  V.  Jofforson  County,  29  Fed. 
308 — Illinois  V.  Illinois  C.  R.  Co.  33  Fed. 
766 — State  v.  Sloan,  60  Ark.  580,  74  Am. 
St.  Rep.  106,  53  S.  W.  47— Re  Baum,  10 
Mont.  226,  25  Pac.  99 — Hotchkiss  v.  Marlon, 
12  Mont.  226,  29  Pac.  821— State  ex  rel. 
Dunn  V.  Humboldt  County,  21  Nev.  237,  29 
Pac.  974 — Ingles  v.  Straus,  91  Va.  217,  21 
S.  E.  490 — Com.  v.  Brown,  91  Va.  772,  28 
L.R.A.  113,  21  S.  B.  357 — Stewart  v.  Ten- 
nant.  52  W.  Va.  572,  44  S.  B.  223. 

90.  The  general  purpose  of  a  constitu- 
tional provision  that  no  private  or  local  law 
shall  embrace  more  than  one  subject,  and 
that  subject  shall  be  expressed  in  the  title, 
is  satisfied  if  the  law  has  but  one  general 
object  which  is  clearly  expres.sed  in  the  title, 
and  the  body  of  the  act  is  germane  to  the 
title.  Mahomet  v.  Quackenbush,  117  U.  S. 
508,  6  Sup.  Ct.  Rep.  858,  29:  982 
Otoe   County   v.   Baldwin,    111   U.   S.   1,   4 

Sup.  Ct.  Rep.  265,  28:  331 

Montclair  Twp.  v.  Ramsdell,  107  U.  S.  147, 
2  Sup.  Ct.  Rep.  391,  27:  431 

Cited  In  Carter  County  v.  SInton,  120  II.  S. 
523.  30  L.  ed.  702,  7  Sup.  Ct.  Rep.  650 — 
Baltimore  &  O.  R.  Co.  v.  Jeffei*9on  County, 
29  Fed.  307— Illinois  v.  Illinois  C.  R.  Co.  33 
Fed.  766 — Pickens  Twp.  v.  Post,  41  C.  C. 
A.  3,  99  Fed.  661— State  v.  Rocker,  3  S. 
D.  43,  51  N.  W.  1018 — Beresheim  v.  Arnd, 
117  Iowa,  91.  90  N.  W.  506— St.  Anna's 
Asylum  v.  Parker,  109  La.  590,  33  So.  613 — 
Hotchkiss  V.  Marion,  12  Mont.  226,  29  Pac. 
821 — Bosang  v.  Iron  Belt  Bldf?.  &  L.  Asso. 
96  Va.  123,  30  S.  E.  440— Diana  Shooting 
Club  V.  Lamoreux,  114  Wis.  49,  91  Am.  St. 
Rep.   898,  89  N.  W.   880. 

91.  Where  a  state  Constitution  ordains 
"that  no  law  shall  relate  to  more  than  one 
subject  and  that  shall  be  expressed  in  its  j 


title,"  an  act  does  not  violate  that  provi- 
sion although  it  has  many  details,  if  thoy 
all  relate  to  the  one  general  subject  named 
in  its  title.  Woodson  v.  Murdocic,  22  Wall. 
351,  22: 71S 

Cited  in  Illinois  v.  Illinois  C  R.  Co.  33  Fed. 
766— Cantini  v.  Tillman,  54  Fed.  975— Block 
V.  State,  66  Ala.  495— Carson  ▼.  State.  0» 
Ala.  240 — Ballentyne  v.  Wickersham,  75 
Ala.  536 — ^Pitkin  County  t.  Aspen  Mln.  Jk 
Smelting  Co.  3  Colo.  App.  225,  32  Pac.  717 
— Howell  v.  State,  71  Ga.  230,  51  Am.  Rep. 
259 — Wilson  v.  Benton,  11  Lea,  56. 

92.  A  constitutional  provision  that  a  stat- 
ute shall  relate  to  one  object  only,  which 
shall  be  expressed  in  the  title,  is  sub.stantial- 
ly  complied  with  if  the  statute  has  but  one- 
general  object,  and  that  object  is  fairly  ex- 
pressed in  the  title.  Carter  County  v.  Sin- 
ton,  120  U.  S.  517,  7  Sup.  Ct.  Rep.  650, 

30:  70t 
Cited  in  State  v.  Sloan,  66  Ark.  580,  74  Am. 
St.  Rep.  106,  53  S.  W.  47— Mollle  Gibsoik 
Consol.  Min.  &  Mill.  Co.  v.  Sharp.  23  Colo. 
262,  47  Pac.  266— Ingles  v.  Straus.  91  Va. 
217,  21  S.  E.  490 — Com.  v.  Brown,  91  V«. 
772,  28  L.R.A.   113,  21   S.  E.   357. 

93.  When  an  act  of  the  legislature  ex- 
presses in  its  title  the  object  of  the  act,  the- 
title  embraces  any  lawful  means  to  achieve 
the  object,  thus  fulfilling  the  constitutional 
injunction  that  every  law  shall  embrace  but 
one  object,  and  that  shall  be  expre^^sed  in  it» 
title.  Therefore  an  act  of  incorporation  of 
a  railroad  may  include  provisions  authoriz- 
ing subscriptions  by  municipal  corporations 
in  aid  of  it.  San  Antonio  v.  MeliafTy,  9& 
U.  S.  312,  24:  816 
Cited  in  Unity  v.  Burrage.  103  U.  S,  458,  26- 

L.  ed.  408 — Walnut  v.  Wade,  103  U.  S.  61)2» 
26  L.  ed.  629— Baltimore  &  O.  R.  Co.  v. 
Jefferson  County,  29  Fed.  307 — Illinois  ▼. 
Illinois  C.  R.  Co.  33  Fed.  766 — Cantini  r. 
Tillman,  54  Fed.  975— Piclsens  Twp.  v.  Post, 
41  C.  C.  A.  3,  99  Fed.  661 — St.  Anna's  Asy- 
lum V.  Parlcer,  109  La.  599,  33  So.  613 — 
Charleston  v.  Oliver,  16  8.  C.  56 — Connor 
V.  Green  Pond,  W.  &  B.  R.  Co.  23  S.  C. 
435— Floyd  v.  Perrin,  30  S.  C.  9.  2  L..R.A. 
244.  8  S.  B.  14— Ex  parte  Bacot,  36  S.  C. 
135,  16  L.R.A.  591,  15  S.  E.  204— State  ex 
rel.  Hoover  v.  Chester.  39  S.  C.  317.  IT 
S.  E.  752 — Peck  v.  San  Antonio,  61  Tex. 
493. 

94.  A  constitutional  provision  that  no 
private  or  local  law  shall  embrace  more 
than  one  subject,  and  that  shall  be  ex- 
pressed in  the  title,  does  not  comprehend  an 
enactment  in  which  the  matters  connecteii 
with  the  subject  expressed  are  so  entirely 
disconnected  from  those  which  are  not  ex- 
pressed that  the  latter  can  be  eliminated 
from  the  act,  and  leave  the  others  in  full 
force.     Unity  v.  Burrage,  103  U.  S.  447. 

26:  40S 
Cited   in    Baltimore   &  O.   R.    Co.    v.   Jefferson. 
County,    20    Fed.   307 — Ingles  v.   Straus,   91 
Va.  217.  21   S.   E.  490 — Com.  v.   Brown,  91 
Va.  772,  28  L.R.A.  113,  21   S.  E.  357. 

95.  A   constitutional    provision    that    the- 
style  of  a  law  shall  be:     **lt  is  enacted  by 
the  general   assembly  as  follows,'' — if  any- 
thing more   than   directory,   cannot  be   de- 
creed to  apply  to  that  species  of  enactments- 
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which  are  usually  denominated  joint  resolu- 
tions, and  which  are  often  used  to  express 
the  legislative  will  in  cases  not  requiring  a 
general  law.  Hoyt  v.  Sprague,  103  U.  S. 
613,  25: 585 

96.  There  is  no  rule  of  parliamentary 
law,  and  there  is  no  provision  of  the  Con- 
stitution of  Illinois,  which  requires  a  bill 
to  preserve  the  same  title  through  all  its 
stages  in  both  houses.  Walnut  v.  VVade, 
103  U.  S.  683,  26:  526 
Cited  In  Harper  v.  State,   100  Ala.  31.   19  So. 

857 — Illinois  C.  R.  Co.  v.  People,  143  III. 
445,  19  L.R.A.  123,  33  N.  E.  173— State  ex 
rel.  Aull  V.  Field,  119  Mo.  609,  24  S.  W. 
752— Ballou  v.  Black,  17  Neb.  394.  23  N. 
W.  3 — State  ex  rel.  Drury  v.  Hallock,  19 
Nev.  389,  12  Pac.  832. 

Editorial  note. 

[Enacting  code  or  amending  several  sec- 
tions thereof  by  single  statute.  55  L.R.A. 
833.] 

2,  Instances, 

See  also  supra,  93. 

97.  **An  Act  to  Legalize  the  Proceedings 
of  the  City  Council,  etc.,  in  Reference  to  the 
Construction  of  a  High  School  Building," 
etc.,  sufficiently  states  the  subject  of  the 
act,  which  includes  the  issue  of  the  bonds 
authorized  by  it  for  the  purpose.  Read  v. 
Plattsmouth,  107  U.  S.  568,  2  Sup.  Ct.  Rep. 
208,  27: 414 
Cited  In    Ewell   t.    Dag^,   108    U.   S.    151.    27 

L.  ed.  685.  2  Sup.  Ct.  Rep.  408 — Sherman 
County  V.  Slmous.  109  U.  8.  738,  27  L.  ed. 
1094,  3  Sup.  Ct.  Rep.  502 — Hedges  ▼.  Dixon 
County,  150  U.  S.  185,  37  L.  ed.  1046,  14 
Sup.  Ct.  Rep.  71 — Beatrice  v.  Masslich,  47 
C.  C.  A.  650,  108  Fed.  745 — Allen  v.  La 
Fayette,  89  Ala.  648,  9  L.R.A.  499,  8  So 
30 — Sullivan  ▼.  School  Dlst.  No.  39,  ^9 
Kan.  349,  18  Pac.  287. 

97a.  Under  the  act  of  Congress  of  March 
2,  1831,  entitled,  "An  Act  to  Provide  for 
the  Punishment  of  Offenses  Committed  in 
Cutting,  Destroying,  or  Removing  Live  Oak 
or  Other  Timber  or  Trees  Reserved  for 
Naval  Purposes,"  cutting  and  using  oak  and 
hickory,  or  any  other  description  of  timber 
trees,  from  the  public  lands,  is  indictable 
and  punishable  by  fine  and  imprisonment. 
Although  the  title  of  the  act  refers  espe- 
cially to  timber  for  naval  purposes,  the  en- 
acting clause  is  general.  United  States  v 
Briggs,  9  How.  351,  13:  170 

Cited  in  Cutler  v.  Kouns.  110  U.  S.  728.  28  L. 
ed.  308,  4  Sup.  Ct.  Rep.  274 — Spencer  v. 
United  States,  10  Ct.  CI.  264— United  States 
v.  The  Helena,  Fed.  Cas.  No  15,341 — United 
States  V.  The  Helena,  5  McLean.  275.  Fed. 
Cas.  No.  15.342— United  States  v.  Stone.  40 
Fed.  850 — Bearce  v.  Dudley,  88  Me.  416, 
34  Atl.  260— State  v.  Williams,  35  Mo.  App. 
548. 

98.  An  act  incorporating  a  railroad,  and 
authorizing  municipalities  to  make  subscrip- 
tions in  aid  of  its  construction,  and  also 
legalizing  elections  previously  had  for  that 
purpose,  and  conferring  authority  to  issue 
bonds  for  the  amount  voted  at  such  elections, 
is  not  in  violation  of  that  section  of  the 


state  Constitution  which  provides  that  "no 
private  or  local  law  shall  embrace  more 
than  one  subject,  and  that  shall  be  expressed 
in  the  title."  Jonesboro  v.  Cairo  &  St.  L. 
R.  Co.  110  U.  S.  192,  4  Sup.  Ct.  Rep.  67, 

28*  116 

Unity  V.  Burrage,  103  U.  S.  447,   26:  405 

Mahomet  v.  Quackenbush,  117  U.  S.  508,  6 

Sup.  Ct.  Rep.  858,  29:  982 

Cited  in  Otoe   County   v.    Baldwin,   111   U.   S. 

16,    28    L.   ed.    334,   4    Sup.    Ct.    Rep.    265 — 

Mahomet  v.  Quackenbush,  117  U.  S.  512,  29 

L.    ed.    984,    6    Sup.    Ct.    Rep.    858 — Carter 

County  V.  Sinton,  120  U.  S.  523,  30  L.  ed. 

702,    7   Sup.   Ct.   Rep.    650— Baltimore  &   U. 

R.   Co.   V.   Jefferson   County,   29    Fed.   307 — 

St  Anna's  Asylum  v.  Parker,   109   La.  599, 

33    So.    613— Ex    parte    Livingston,    20    Nev. 

288,    21    Pac.   322— Stewart   v.   Tennant,   52 

W.   Va.  572,  44  S.   E.  223. 

99.  The  provision  of  an  act  entitled  "An 
Act  to  Provide  for  the  Formation  of  Street 
Railways,''  making^  such  act  applicable  to 
corporations  of  like  character  alread}*^  or- 
ganized and  in  operation,  is  within  the*  gen- 
eral object  of  such  act  as  expressed  in  its 
title.  Detroit  v.  Detroit  Citizens'  Street  R. 
Go.  184  U.  S.  368,  22  Sup.  Ct.  Rep.  410, 

46:  592 

100.  An  Iowa  act  entitled  "An  Act  to 
Authorize  Independent  School  Districts  to 
Borrow  Money  and  Issue  Bonds  Therefor, 
for  the  Purpose  of  Erecting  and  Completing 
School  houses,  Legalizing  Bonds  Heretofore 
Issued,  and  Making  School  Orders  Draw  6 
per  cent  Interest  in  Certain  Cases,"  is  not 
in  violation  of  the  provision  in  the  Consti- 
tution ot  that  state  which  declares  that 
''every  act  shall  embrace  but  one  subject 
and  matters  properly  c<M)nected  therewith, 
which  subject  shall  be  expressed  in  the  title." 
Independent  School  District  v.  Hall,  113  U. 
S.  135,  5  Sup.  Ct.  Rep.  371.  28:  954 

101.  Legalizing  bonds  and  legalizing  taxes 
for  their  payment  constitute  but  one  subject, 
under  the  constitutional  provision  that  a 
statute  shall  contain  but  one  subject.  Read 
V.  Plattsmouth,  107  U.  S.  568,  2  Sup.  Ct. 
Rep.  208,  27:  414 

102.  The  requirement  of  the  Illinois  Con- 
stitution of  1848  that  no  private  or  local 
law  shall  embrace  more  than  one  subject, 
which  shall  be  expressed  in  the  title,  is  sat- 
isfied if  the  title  is  not  made  to  cover  legis- 
lation incongruous  in  itself,  and  which,  by 
no  fair  intendment,  can  be  considered  as 
having  a  necessary  and  proper  connection 
with  such  title.  Blair  v.  Chicago,  201  U.  S. 
400,  26  Sup.  Ct.  Rep.  427,  50:  801 

103.  The  Nebraska  act  of  February  15, 
1869,  the  title  of  which  declares  it  is  to  en- 
title counties,  etc.,  to  borrow  money  on  bonds 
to  aid  internal  improvements,  or  to  issue 
bonds,  and  to  legalize  bonds  already  issued 
for  such  purposes,  was  not  in  violation  of 
the  Constitution  of  Nebraska  of  1867,  art. 
2,  {J  19,  Avhich  provides  that  "no  bill  shall 
contain  more  than  one  subject,  which  shall 
be  clearly  expressed  in  its  title."  Aiding 
such  works  by  bonds,  and  the  status  of  such 
bonds,  constituted  but  one  purpose,  object, 
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or  subject.    Otoe  County  v.  Baldwin,  111  U. 
S.  1,  4  Sup.  Ct.  Rep.  265,  28:  331 

Cited  In  Mahomet  v.  Quackeobush,  117  U.  S. 
514,  29  L.  cd.  984,  6  Sup.  Ct.  Rep.  858— 
Carter  County  v.  Sinton.  120  U.  S.  523.  30 
L.  ed.  702,  7  Sup.  Ct.  Rep.  G50 — Baltimore 
&  O.  R.  Co.  V.  Jefferson  County,  29  Fed. 
r,08— IlllnoU  V.  Illinois  C.  R.  Co.  33  Fed. 
76G— Hotchklss  v.  Marion,  12  Mont.  226,  29 
Pac.  821— Austin  v.  McCall,  95  Tex.  575,  68 
S.    W.    701. 

104.  The  Louisiana  act  of  1852,  consoli- 
dating the  municipalities  within  the  city  of 
New  Orleans,  and  providing  for  the  dispo- 
sition to  be  made  of  the  previous  debts  by 
a  consolidated  loan,  with  a  provision  that  no 
ordinance  passed  in  any  year  shall  be  valid 
unless  the  ordinance  imposing  a  tax  for  the 
consolidated  loan  should  have  been  previous- 
ly passed ;  and  also  restricting  future  indebt- 
edness, was  not  invalid,  on  the  ground  that 
its  object  was  not  sufficiently  expressed  in  its 
title,  which  was,  "An  Act  to  Consolidate 
the  City  of  New  Orleans,  and  to  Provide  for. 
the  Government  and  Administration  of  its 
Affairs."  Louisiana  ex  rel.  Southern  Bank 
V.  Pilsbury,  105  U.  S.  278,  26:  1090 
Cited  in  Illinois  v.   Illinois  C.  R.  Co.  33   Fed. 

766. 

105.  Under  the  Constitution  of  New  Jer- 
sey, which  provides  that  "every  law  shall 
embrace  but  one  subject,  and  that  shall  be 
expressed  in  the  title,"  the  title  of  an  act 
need  not  set  forth  a  detailed  statement,  or 
an  index,  or  an  abstract  of  its  contents. 
The  powers  which  a  township  may  exercise, 
however  varied,  constitute  but  one  subject, 
which  is  fairly  expressed  in  the  title;  as 
"An  Act  to  Set-oiT,  etc.,  a  New  Township, 
etc."  Montclair  Twp.  v.  Ramsdell,  107  U. 
S.  147,  2  Sup.  Ct.  Rep.  391,  27:  431 

106.  The  New  Jersey  act  of  March  31, 
1869,  entitled  "Supplemental  to  Act  Entitled 
*An  Act  to  Ascertain  Rights  of  States  and 
of  Riparian  Owners  in  Lands  Lying  Lender 
Waters  of  Bay  of  New  York  and  Elsewliere 
in  this  State,' "  sufficiently  indicates  its  sub- 
ject. Hoboken  v.  Pennsylvania  R.  Co.  124 
U.  S.  656,  8  Sup.  Ct.  Rep!  643,  31:  543 

107.  The  declaration  in  the  title  of  the 
various  acts  constituting  the  charters  of  the 
Chicago  street  railway  companies,  that  they 
concern  "horse  railways,"  does  not,  because 
of  the  provision  of  the  Illinois  Constitution 
of  1848.  that  no  private  or  local  law  shall 
embrace  more  than  one  subject,  which  shall 
be  expressed  in  the  title,  prevent  the  exercise 
of  the  power  to  amend,  modify,  or  annul  any 
contracts,  stipulations,  licenses,  or  under- 
takings, conferred  by  the  amendatory  act  of 
February  6,  1865,  upon  the  city  and  the 
companies,  in  such  manner  as  to  authorize 
the  use  of  electricity  or  cable  as  the  motive 
power.  Blair  v.  Chicago,  201  U.  S.  400.  26 
Sup.  Ct.  Rep.  427,  50:801 

3.  AmeiulmeiUs, 

108.  A  provision  of  a  statute  amending 
Mo.  Rev.  Stat.  1889,  §  5869,  which  had  ex- 
empted insurance. companies  doing  business 


on  the  assessment  plan  from  any  provision* 
of  the  general  insurance  laws  of  the  state 
except  as  therein  distinctly  set  forth,  by  spe- 
cially applying  to  such  corporations  the- 
provisions  of  §  5855,  that  suicide  shall  be 
no  defense  to  a  suit  upon  a  policy  of  insur- 
ance, is  within  the  title,  "An  Act  to  Repeal'* 
Mo.  Rev.  Stat.  1889,  §  5869,  and  "to  Enact  a. 
New  Section  in  Lieu  Thereof."  Knights 
Templars'  &  M.  Life  Indemnity  Co.  v.  Jar- 
man,  187  U.  S.  197,  23  Sup.  Ct.  Rep.  108. 

47:  13a 

109.  An  amendatory  state  statute  will  not 
be  declared  invalid  by  the  Supreme  Court  oi 
the  United  States  on  the  ground  that  some 
of  its  provisions  are  not  within  the  scope- 
of  its  title,  where  such  title  contains  a  refer- 
ence to  the  statute  amended,  which,  under 
the  decisions  of  the  state  courts,  is  sufficient 
to  sustain  its  validity.  Knights  Templars' 
&  M.  Life  Indemnity  Co.  v.  Jarman.  187 
U.  S.  197,  23  Sup.  Ct.  Rep.  108,.       47:  139 

110.  The  title  of  an  amendatorv  state 
statute,  which  designates  the  particular  sec- 
tions of  the  Code  of  Civil  Procedure  whiclk 
it  purports  to  amend,  satisfies  a  constitu- 
tional requirement  that  every  act  shall  em- 
brace but  one  subject,  which  subject  shalL 
be  expressed  in  its  title.  Ross  v.  Aguirre, 
191  U.  S.  60,  24  Sup.  Ct.  Rep.  22,        48:  94^ 

/.  Local  or  Special  Legislation. 

Title  of  Local  Statutes,  see  supra,  89.  90^ 
94,  102. 

Constitutional  Equality  of  Protection  and 
Privileges,  see  Constitutional  Law,  IV, 
a. 

Province  of  Legislature  to  Decide  Necessity 
for  Special  Law,  see  Courts,  127. 

State  Decisions  as  to  General  or  Local  Na- 
ture  of   Statutes  and  as  to  Their   Ef- 
fect, as  Binding  on  Federal  Courts,  see- 
Courts,  1829-1831. 

111.  An    act  general    in   its   langua^re    is- 
valid,    although    special    legislation    is    for- 
bidden  in  the  state  Constitution.     Ritchie 
V.  Franklin  County,  22  Wall.  67,       22:  825 

112.  Where  an  act  is  declared  in  expreaw 
terms  to  be  a  public  one,  another  which 
supplements  and  amends  it,  and  thereby  be- 
comes a  part  of  it,  is  a  public  act.  Tnitv 
V.  Burrage.  103  U.  S,  447,  26:  40iS 
Cited  In  State  v.  Port  Royal  &  A.  R.  Co.  45  S. 

C.  451,  23   S.  E.  363. 

113.  Private  acts,  as  one  of  the  modes  of 
acquiring  title,  are  resorted  to  when  the 
power  of  the  courts  is  inadequate  to  give 
the  proper  relief.  The  validity  of  statutes 
affecting  private  interests  in  specific  real 
property  has  been  repeatedly  recognized  by 
this  court.  Where  all  who  were  interested 
consented,  such  an  act  is  valid;  and  a  parti- 
tion made  under  it,  and  the  deeds  subse- 
quently executed,  vest  in  each  grantee  a  fee- 
simple  estate.  Den  ex  dem.  Croxall  v.  Sher- 
rerd  (Croxall  v.  Shererd)  5  Wall.  268. 

18:  572 
Cited   in   Belolt   v.    Morgan,   7   Wall.    624.    19* 
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.   L.  e6.  207 — Treadway  ▼.  Schnauber,  1  Dak. 
283,  46  N.  W.  464. 

Editorial  notes. 

[General  laws,  must  be  enacted  where  ap- 
plicable.   14  L.R.A.  566. 

As  to  private  statutes  to  authorize  dis- 
posal of  property.     16  L.R.A.  251.] 

Instances. 

Classification  of  Cities  as  to  Number  of 
Challenges  to  Jurors,  see  Jury,  135. 
See  also  supra,  113. 

114.  A  state  act  which  authorizes  a  rail- 
road company  to  purchase  the  railroad  and 
franchises  of  another  company,  and  to 
change  its  own  name,  is  not  a  violation  of 
the  Constitution  of  the  state,  which  declares 
that  corporations  may  be  formed  under  gen- 
eral laws,  but  not  by  special  act,  except  for 
municipal  purposes.  Wallace  v.  Loom  is, 
97  U.  S.  146,  24:  895 
DUfinguished    in    Re    Bank    of   Commerce,    153 

Ind.  465,  47  L.R.A.  492,  53  *  N.  E.  950— 
Memphis  v.  Memphis  City  Bank,  91  Tenn. 
583,   19  8.  W.  1045. 

Cited  in  Louisville  &  N.  R.  Co.  v.  Kentucky. 
161  U.  8.  703,  40  L.  ed.  860.  16  Sup.  Ct. 
Rep.  714 — Southern  P.  R.  Co.  v.  Orton,  6 
Sawy.  191,  32  Fed.  476 — Re  La  Soclete  Fran- 
caise  IVEpargnes  et  de  Prevoyance  Mutuelle. 
123  Cal.  527,  56  Pnc.  458— Wllklns  v.  State. 
113  Ind.  518,  16  N.  E.  102— Indianapolis 
V.  Navnl.  151  Ind.  148,  41  L.R.A.  341,  47 
N.  E.  525 — Smith  v.  Indianapolis  Street  R. 
Co.  158  Ind.  436,  63  N.  E.  849— Longrvlow  v. 
Crawfordsville,  164  Ind.  120.  68  L.R.A.  624, 
73  N.  E.  78 — State  use  of  Memphis  v.  But- 
ler. 86  Tenn.  630,  8  S.  W.  586— Black  River 
Improv.  Co.  v.  Holway,  87  Wis.  591,  59  N. 
W.   126. 

115.  A  state  act  which  makes  valid  elec- 
tions held  by  the  people  of  a  county  on  the 
question  of  issuing  negotiable  bonds  of  the 
county  in  aid  of  certain  railroad  companies, 
and  authorizes  townships  to  subscribe  to 
the  stock  of  a  company,  and  issue  their  ne- 
gotiable coupon  bonds  in  payment  thereof, 
is  a  public  act,  of  which  the  courts  are 
bound  to  take  judicial  notice;  and  it  need 
not  be  specially  pleaded.  Unity  v.  Burrage, 
103  U.  S.  447,  26:  405 
Cited  In  Western  &  A.  R.  Co.  v.  Roberson,  9  C. 

C.  A.  648.  22  V.  S.  App.  187,  61  I'ed.  694— 
Guild  v.  First  Nat.  Bank,  4  S.  D.  583,  57 
N.  W.  499— Crawford  v.  Linn  County.  11 
Or.  500,  5  Pac.  738 — Maxwell  v.  Tillamook 
County.  20  Or.  499,  20  Pac.  803. 

115a.  The  word  "corporation,"  as  used  in 
the  Nebraska  Constitution,  forbidding  the 
passage  of  any  special  law  granting  to  any 
corporation  any  exclusive  privileges,  im- 
munity, or  franchise,  does  not  apply  to  a 
pountv.  Sherman  County  v.  Simonds,  109 
r.  S.  735,  3  Sup.  Ct.  Rep.  502,  27:  1093 

Cited  in  Re  College  Avenue  Bridge,  9  Pa.  Dist. 

R.  17. 

116.  Nebraska  Constitution  of  1866-67, 
art.  8,  5  1,  providing  that  "the  legislature 
shall  pass  no  special  act  conferring  corporate 
powers,"  does  not  apply  alone  to  private 
corporations,  as  distinguished  from  those 
which  are  part  of  the  body  politic,  such  as 


counties  and  towns.     School  Dist.  No.  56  v. 
St.  Joseph  F.  &  M.  Ins.  Co.  103  U.  S.  707, 

26:  601 

117.  A  statute  authorizing  a  particular 
school  district,  previously  made  a  body  cor- 
porate, to  sell  its  bonds,  to  collect  the  taxe» 
necessary  to  pay  the  debt,  to  contract  for 
and  superintend  and  pay  for  a  school  house 
to  be  built  with  the  proceeds  of  such  bonds, 
and  to  receive  the  proceeds  of  municipal 
fines  and  license  moneys,  relates  to  corporate 
acts  within  Neb.  Const.  1866-67,  art.  8,  §  1, 
providing  that  the  legislature  shall  pass  no 
special  act  conferring  corporate  powers. 
School  Dist.  No.  56  v.  St.  Joseph  F.  &  M. 
Ins.  Co.  103  U.  S.  707,  26:  601 
Distinguished    in    Indianapolis    v.    Nnvin,    151 

Ind.   152,  41   L.R.A.  342,  47  N.   E.  525. 
Cited  in  Carson  v.  St.  Francis  Levee  District, 
59  Ark.  541,  27  8.  W.  590— Little  v.  Slate. 
137    Ala.    668,    85    So.    134— State    ex    rel. 
Church  Mut.  Ins.  Co.  v.  Cheek,  77  Wis.  287, 

46  N.  W.  163. 

118.  A  statute  fixing  the  compensation  of 
county  officers  at  different  sums,  according 
to  the  classification  of  the  counties  based  on 
the  equalized  assessed  value  of  property,  is 
not  a  local  or  special  law.  Harwoo(l  v. 
Wentworth,  162  U.  S.  647,  16  Sup.  Ct.  Rep. 
890,  40:  1069 
Cited  in  Pelrce  v.  Van  Dusen,  24  C.  C.  A.  290, 

47  U.  S.  App.  339.  78  Fed.  704— Codlin  v. 
Kohlhousen,  9  N.  M.  573,  58  Pac.  499 — 
Clark  V.  Flnley,  93  Tex.  180.  54  S.  W.  343. 

119.  A  statute  creating  a  special  tribunal 
for  claims  against  a  municipal  corporation 
which  have  no  legal,  but  only  an  equitable 
or  moral,  obligation,  does  not  regulate  prac- 
tice in  courts  of  justice,  within  tlie  meaning 
of  a  provision  restricting  local  or  special 
laws.  Outhrie  Nat.  Bank  v.  Guthrie,  173 
U.  S.  528,  19  Sup.  Ct.  Rep.  513,  43:  796 
Cited   in   Turner   v.    Guthrie,    13    Okla.    29,    73 

Pac.   283. 

120.  Local  laws  requiring  passenger  trains 
to  stop  at  railroad  crossings  and  draw- 
bridges, and  to  reduce  the  speed  of  trains 
when  running  through  crowded  thorough- 
fares; requiring  its  tracks  to  be  fenced  and 
a  bell  and  whistle  to  be  attached  to  each 
engine,  signal  lights  to  be  carried  at  ni»ht, 
and  tariff  and  time-table  to  be  posted  at 
proper  places,  and  other  similar  require- 
ments contributing  to  the  safety,  comfort, 
iind  convenience  of  their  patrons, — are  valid. 
Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Illinois, 
177  I'.  S.  514,  20  Sup.  Ct.  Rep.  722.  44:  868 
Cited  In  Erb  v.  Morasch.  177  U.  S.  585,  44  L. 

ed.  808,  20  Sup.  Ct.  Rop.  819 — Pennsylvania 
R.  Co.  V.  IIuRhes.  191  I^  S.  480.  48  L.  ed. 
273.  24  Sup.  Ct.  Rop.  132— Chlcapo  &  A.  R. 
Co.  V.  CarllnvlUe.  200  III.  327.  GO  L.U.A. 
395,  93  Am.  St.  Rop.  190.  65  N.  E.  TM) — 
Chlcajto  &  A.  R.  Co.  v.  Carlinville.  103  111. 
App.  257 — Atlantic  Coast  Line  R.  Co.  v.  Com. 
102  Va.  610,  46  S.  E.  91L 

121.  Legislation  for  all  cities  of  the  state 
except  those  of  the  first  class,  such  as  that 
made  by  Cal.  act  March  15.  1883,  as  amend- 
ed March  1,  1893,  authorizing  outstanding 
bonded  indebtedness  to  be  refunded  on  cer- 
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tain  conditions,  is  not  repugnant  to  consti- 
tutional restrictions  upon  special  legisla- 
tion. Waite  V.  Santa  Cruz,  184  U.  S.  302,  22 
Sup.  Ct  Rep.  327,  46:  552 

122.  A  navigable  stream  is  not  a  highway 
in  the  sense  that  that  word  is  used  in  the 
provision  of  S.  C.  Const,  art.  3,  §  34,  forbid- 
ding the  enactment  of  local  or  special  laws 
"to  lay  out,  open,  alter,  or  work  roads  or 
highways."  Manigault  v.  Springs,  199  U.  S. 
473,  26  Sup.  Ct.  Rep.  127,  50:  274 


II.  Conatructiim  and  Effect, 

a.  General  Principles. 

Construction  of  Constitution,  see  Constitu- 
tional Law,  II. 

Construction  of  Contract,  see  Contracts,  11. 

Construction  of  Deed,  see  Deeds,  III. 

Construction  of  Letters  Patent,  see  Patents, 
XL 

Construction  of  Treaties,  see  Treaties,  11. 

Of  Act  as  to  Exclusion  and  Deportation  of 
Chinese,  see  Aliens,  132,  133. 

Of  Statute  of  Frauds,  see  Contracts,  105. 

Construction  and  Operation  of  Tariflf  Laws, 
see  Duties,  III. 

Of  Internal  Revenue  Laws,  see  Internal  Rev- 
enue, 5-10. 

Of  Statute  of  Limitations,  see  Limitation  of 
Actions,  21-26. 

Of  Mechanics'  Lien  Acts,  see  Mechanics' 
Liens,  I. 

Of  Law  Relating  to  Homestead  Entries,  see 
Public  Lands,  799. 

Strict  Construction  of  Limited  Liability 
Act,  see  Shipping,  337. 

Construing  Statute  as  Repealing  Earlier 
Statute,  see  infra,  III. 

Rule  for  Construing  Statute  Restraining 
Appellate  Jurisdiction,  see  Appeal  and 
Error,  3. 

Reviewability  of  State  Decision  as  to,  see 
Appeal  and  Error,  III.  d,  9,  ;',  (2),  (b). 

Federal  Question  as  to,  see  Appeal  and 
Error,  IIL  d,  9,  fc,   (1),   (c). 

Territorial  Limitation,  see  Conflict  of  Laws, 
4-10. 

Impairment  of  Contract  Obligations  by  Er- 
roneous Construction,  see  Constitution- 
al Law,  1299. 

Impairment  of  Contract  Obligations  by 
Change  in  Construction,  see  Constitu- 
tional  Law,    1298.    1299,    1301-1307, 

Power  of  Courts  to  Inquire  Whether  State 
Law  is  Designed  to  Effect  an  Indirect 
Invasion  of  Federal  Province,  see 
Courts,  161a. 

Obligatory  Force  as  Rules  of  Decision  for 
Courts,  see  Courts,  1622-1625. 

State  Judicial  Construction  as  Binding 
Rule  of  Decision  on  Federal  Court,  see 
Courts,  VII.  c,  3. 

State  Construction  by  Settled  Usage  as 
Binding  Rule  of  Decision  on  Federal 
Courts,  see  Courts,  1756. 


Custom  or  Usage  Controlling  Meaning  qJ 
Statute,  see  Custom  and  Usage,  19, 
20. 

Presumotion  Against  Extra  Territorial  Ef- 
fect, see  Evidence,  154. 

Conclusiveness  of  Recital  of  Fact  or  Law, 
see  Evidence,  2421. 

Deposition  of  Lawyer  to  Establish  Con- 
struction of  Foreign  Law,  see  Evidence, 
1301. 

Admission  by  Demurrer  as  to  Construction, 
see  Pleading,  923,  924. 

Removal  to  Federal  Court  of  Suit  Involving 
Construction  of  Federal  Laws,  see  Re- 
moval of  Causes,  204-207. 

Effect  of  Cession  of  Northwest  Territory  to 
Withdraw  it  from  Operation  of  Vir- 
ginia Statute,  see  States,  194. 

See  also  Deeds,  32. 

123.  The  obligations  of  a  law,  in  govern- 
ments established  on  express  compact  and 
on  Republican  principles,  must  be  deter- 
mined by  the  nature  of  the  power  on  which 
it  is  founded.    Calder  v.  Bull,  3  Dall.  386, 

1:648 

Cited  in  Evans-Snider-Buel  Co.  v.  McFadden. 
58  L.R.A.  906.  44  C.  C.  A.  505,  105  Fed. 
304 — Stewart  v.  Polk  County,  30  Iowa.  15, 
1  Am.  Rep.  238. 

124.  The  sovereign  authority  of  the  coun- 
try is  not  bound  by  the  words  of  a  statute, 
unless  named  therein,  if  the  statute  tends 
to  restrain  or  diminish  tlie  powers,  rights, 
or  interests  of  the  sovereign.  United  States 
V.  Herron,  20  Wall.  251,  22:  275 
Cited  in  Fink  v.  O'Nell.  106  U.  S.  283,   27   L. 

ed.  200.  1  Sup.  Ct.  Rep.  325 — United  States 
V.  Godbold,  3  Woods,  551,  Fed.  Cas.  No. 
15,219— United  States  v.  HowelK  4  IIiiRhes, 
485,  9  Fed.  077— United  States  v.  Shaw. 
3  L.R.A.  234,  39  Fed.  436— Martin  v.  Roesch, 
57  Ark.  476,  21  S.  W.  881— Lingo  v.  Harris, 
73  Ga.  30 — Bruwnswick  v.  King,  91  Ga.  524, 
17  S.  E.  940 — A.  L.  &  B.  F.  Goss  Co.  t. 
Greenleaf,  98  Me.  441,  57  Atl.  581 — Cook  t. 
Aplln,  79  Mich.  108,  44  N.  W.  420 — Re 
Brandreth,  14  Hun,  586 — Re  Utlca,  73  Hun, 
258,  26  N.  Y.  Supp.  564 — Brown  v.  Chancel- 
lor. 61  Tex.  445 — Com.  v.  Ford,  29  Gratt. 
688— Mcintosh  v.  Braden,  80  Va,  221— Smith 
v.  Morgan,  68  Wis.  363,  32  N.  W.  13o — Re 
Riddel  I,  93  Wis.  566,  67  N.  W.  1135 — State 
ex  rel.  Isenring  v.  Polackeck,  101  Wis.  430. 
77  N.  W.  708 — Pittsburg  Tosting  Laboratory 
V,  Milwaukee  Electric  R.  &  Light  Co.  IIO 
Wis.  640,  84  Am.  St.  Rep.  948,  86  N.  W. 
592. 

125.  Statutes  of  one  state  of  the  Union 
are  considered  foreign  statutes  in  another 
state.     Buckner  v.   Finley,  2  Pet.   586, 

7:  528 

126.  Every  legislative  enactment  is  to  be 
given  effect  if  possible,  ut  res  magis  valeat 
quam  pereat.  Unity  v.  Burrage,  103  U.  S. 
447,  26:  405 
Cited  In  Levis  v.  Newton,  75  Fed.  895 — I>on- 

nersberger  v.  Prendergast,  128  111.  236»  21 
N.  E.  1 — People  ex  rel.  Carter  v.  Rice,  65 
Hun,  244,  20  N.  Y.  Supp.  293. 

127.  Where  one  construction  of  a  section 
of  a  statute  would  not  only  render  that 
section  a  breach  of  faith  on  the  part  of  the 
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United  States,  but  an  invasion  of  the  con- 
stitutional rights  of  the  appellee,  we  are 
bound,  if  possible,  so  to  construe  the  law 
as  to  lay  it  open  to  neither  of  these  ob- 
jections. United  States  v.  Central  P.  R. 
Co.  118  U.  S.  235,  6  Sup.  Ct.  Rep.  1038, 

30:  173 
Cited  In  United  States  ▼.  Alabama  6.  8.  R.  Co. 

142  U.  S.  622,  35  L.  ed.   1136,  12  Sup.  Ct. 

Rep.    306 — Watten    t.    McGuigan,    72    Wis. 

157,  39  N.  W.  382 — Seamans  v.  Knapp-Stout 

ft   Co.   Co.   89   Wis.    182,    27   L.R.A.   365,  46 

Am.  St.  Rep.  825,  61  N.  W.  757. 

128.  While  a  statute  is  presumed  to  speak 
from  the  time  of  its  enactment,  it  embraces 
all  such  persons  or  things  as  subsequently 
fall  within  its  scope,  and  ceases  to  apply 
to  such  as  thereafter  fall  without  its  scope. 
De  Lima  v.  Bidwell,  182  U.  S.  1,  21  Sup. 
Ct.  Rep.  743,  45:  1041 

129.  In  construing  a  statute  which  enacts 
an  existing  rule  of  law,  the  courts  may  look 
to  the  decisions  establishing  such  rule  of 
law  for  explanation.  Northern  P.  R.  Co.  v. 
Herbert,  116  U.  S.  642,  6  Sup.  Ct.  Rep.  590, 

29:  755 
Cited  in  Vlterbo  ▼.  Friedlander,  120  TJ.  S.  726, 
30  L.  ed.  782.  7  Sap.  Ct.  Rep.  962 — Richard- 
son T.  United  States,  38  Ct.  Ci.  191. 

130.  An  act  of  Congress  ought  never  to 
be  construed  to  violate  the  law  of  nations, 
if  any  other  construction  is  possible.  Mur- 
ray ▼.  The  Charming  Betsy,  2  Cranch,  64, 

2:208 
Cited  In   Collie   t.   United   States,    12   Ct.   01. 
683. 

131.  No  aid  can  be  derived,  in  the  inter- 
pretation of  the  legislation  of  Congress, 
from  the  consideration  that  the  theory  on 
which  it  proceeded  turned  out  not  to  be 
correct.  United  States  v.  Union  P.  R.  Co. 
91  U.  8.  72,  23:  224 
OUed  in  United  States  ▼.  Central  P.  R.  Co.  118 

U.  8.  238,  30  L.  ed.  174,  6  Sup.  Ct.  Rep. 
1038 — United  States  t.  Kansas  P.  R.  Co.  4 
Dill.  369,  Fed.  Cas.  No.  15,505— Re  Pacific 
R.  Commission,  82  Fed.  260 — Central  P.  R. 
Co.  ▼.  United  States,  21  Ct  CI.  183. 

132.  Courts  will  lean  to  that  construc- 
tion of  a  statute  which  will  uphold  a  tran- 
saction as  consiunmated,  when  the  good 
faith  of  all  the  parties  is  unquestionable. 
Provident  Life  &  T.  Co.  v.  Mercer  Coun- 
ty, 170  U.  S.  593,   18   Sup.  Ct.  Rep.  788, 

42:  1156 
Cited  in  Stanly  County  v.  Coler,  51  C.  C.  A. 
384,  113  Fed.  710. 

133.  A  statute  authorizing  a  municipal 
corporation  to  subscribe  to  stock  of  a  rail- 
road is  inoperative  until  affirmatively  acted 
upon.  Dallas  County  v.  MacKenzie,  94  U. 
€.  660,  24:  182 
Cited  in  State  ex  rel.  Wilson  v.  Garroutte,  67 

Mo.  462 — State  ex  rel.  Rolston  t.  Chappell, 
74  Mo.  350. 

134.  Where  the  language  of  an  act  of 
Oongress  is  that  the  district  court  shall 
have  cognizance,  concurrent  with  the  courts 
and  magi.strates  of  the  several  states,  and 
the  circuit  courts  of  the  United  States,  of 
iill    suits,    etc,    nl though    it    may    indicate 

U.  S.  Dig.— 336 


the  opinion  that  the  jurisdiction  of  such 
suits  was  already  possessed  by  the  circuit 
courts,  it  may  be  construed,  if  such  is  not 
the  case,  to  give  such  jurisdiction  in  the  fu- 
ture. Postmaster  General  v.  Early,  12 
Wheat.  136,  6:  577 

Cited  in  United  States  v.  Claflin,  97  U.  S.  549, 
24  L.  ed.  1084— District  of  Columbia  v.  Hut- 
ton,  143  U.  S.  27,  36  L.  cd.  62.  12  Sup.  Ct. 
Rep.  369 — Bassett  v.  United  States,  2  Ct. 
CI.  450 — Crain  v.  United  States,  25  Ct.  CI. 
233— Smith  v.  United  States,  20  Ct.  CI.  576 
— Milchrist  V.  United  States,  31  Ct  CI.  417 
— Baring  v.  Erdman,  Fed.  Cas.  No.  981 — 
Home  Mut.  Ins.  Co.  v.  Stockdale,  Fed.  Cas. 
No.  6,662— Re  Metzger,  5  N.  Y.  Legal  Obs. 
86,  ITed.  Cas.  No.  9,511— Wood  v.  Wood,  54 
Ark.  178,  15  S.  W.  459— State  v.  Corbett, 
61  Ark.  241,  32  S.  W.  681— State  ex  rel. 
McCurdy  v.  Slover,  126  Mo.  664,  29  S.  W. 
718 — State  ex  rel.  Mispagel  v.  Angert,  127 
Mo.  464,  30  S.  W.  118— Farmers'  Bank  v. 
Hale,  59  N.  Y.  62— Smith  v.  Syracuse,  17 
App.  Div.  71.  44  N.  Y.  Supp.  852— Mordecai 
V.  Boylan,  59  N.  C.  (6  Jones,  Eq.)  370 — 
United  States  v.  The  Ohio,  9  Phila.  465,  29 
Phila.  Leg.  Int.  252— Powell  v.  State,  17 
Tex.  App.  361. 

135-7.  When  the  purpose  of  a  prioV  lav? 
is  continued,  the  words  are  likewise  con- 
tinued, and  the  omission  of  the  words  im- 
plies an  omission  of  the  purpose.  Bardes 
V.  First  Nat.  Bank  (Bardes  v.  Hawarden 
Bank)  178  U.  S.  524,  20  Sup.  Ct.  Rep.  1000, 

44:  1175 
Pirie  v.  Chicago  Title  &  T.  Co.  182  U.  S.  438, 

21  Sup.  Ct,  Rep.  906,  45:  1171 

Cited  in  Plrle  v.  Chicago  Title  &  T.  Co.   182 

U.  S.  448,  45  L.  ed.  1177,  21  Sup.  Ct.  Rep. 

906— Dunn   v.   Oans,   64   C.   C.   A.   280,    129 

Fed.  752. 


editorial  note. 

Construction  generally. 


23:  119 


Reference  to  history. 

Construing  Constitution  with  Reference 
to  History,  see  Constitutional  Law, 
7-11. 

See  also  infra,  167,  389;  Evidence,  81, 
83,  87. 

138.  The  interpretation  of  a  statute  is 
often  to  be  sought  from  the  surrounding 
circumstances  and  preceding  history.  Guar- 
antee Ins.  Trust  &  S.  D.  Co.  v.  Sellers 
(Siemen  v.  Sellers)  123  U.  S.  276,  8  Sup. 
Ct.  Rep.  117,  31:  153 
Cited  in  Re  Chase,  48  Fed.  631. 

139.  In  the  construction  of  the  statutory 
or  local  laws  of  a  state,  it  is  frequently  nec- 
essary to  recur  to  the  history  and  situation 
of  the  country,  in  order  to  ascertain  the 
reason,  as  well  as  the  meaning,  of  the  pro- 
visions in  them,  to  enable  a  court  to  apply 
with  propriety  the  different  rules  for  con- 
struing statutes.  Preston  v.  Browder,  1 
Wheat.  115,  4:  50 
Cited  in  United  States  v.  Union  P.  R.  Co.  91 

U.  S.  79,  23  L.  ed.  228— Smith  v.  Townsend, 
148  U.  S.  495,  37  L.  ed.  534,  13  Sup.  Ct. 
Rep.  634 — Mobile  &  O.  R.  Co.  v.  Tennessee, 
153  U.  S.  502,  38  L.  ed.  799,  14  Sup.  Ct. 
Rep.  968 — Baring  v.  Erdman,  Fed.  Cas.  No. 
981 — United  States  v.  Seeley,  Fed.  Cas.  No. 
16,248a  -Tompkins  v.  Little  Rock  &  Ft.  S. 
R.  Co.  21  Fed.  376— United  States  v.  Wilson, 
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58  Fed.  772 — Weatern  &  A.  R.  Co.  v.  Stare 
(Ga.)  14  L.R.A.  446 — Shorter  v.  Smith,  9 
Ga.  527— Beebe  v.  State,  6  Ind.  531.  63 
Am.  Dec.  391 — Chesapeake  &  O.  Canal  Co. 
V.  Baltimore  &  O.  R.  Co,  4  Gill.  &  J.  153— 
Maxwell  v.  State,  40  Md.  310— Funk  v.  St. 
Paul  City  R.  Co.  61  Minn.  439,  29  L.R.A. 
210,  52  Am.  St.  Rep.  608,  63  N.  W.  1099— 
Opinion  of  Justices,  66  N.  H.  645,  33  Atl. 
1076— Tafoya  v.  Garcia,  1  N.  M.  483— San- 
dusky City  Bank  v.  Wllbor,  7  Ohio  St.  498— 
Galveston  v.  Menard,  23  Tex.  397. 

140.  In  construing  a  statute,  the  courts 
may  recur  to  the  history  of  the  times 
when  it  was  passed,  in  order  to  ascertain 
the  reason  for  its  passage,  as  well  as  the 
meaning  of  its  provisions.  United  States 
V.  Union  P.  R.  Co.  91  U.  S.  72,  23:  224 

Cited  in  Church  of  the  Holy  Trinity  v.  United 
States,  143  U.  S.  463,  36  L.  ed.  229,  12  Sup. 
Ct.  Rep.  511— Smith  v.  Townsend,  148  U.  S. 
494,  37  L.  ed.  534,  13  Sup.  Ct.  Rep.  634— 
Mobile  &  O.  R.  Co.  v.  Tennessee,  153  U.  8. 
502,  38  L.  ed.  799,  14  Sup.  Ct.  Rep.  968— 
United    States   v.    I-aws,    163   U.    S.   262,   41 
L.  ed.  153,  16  Sup.  Ct.  Rep.  998— The  Sara^ 
toga,  9   Fed.   HSO — Tompkins  v.   Little   Rock 
&  Ft.  S.  R.  Co.  21  Fed.  370— United  States 
V.    Stanford,    69    Fed.    36 — United    States   v. 
Stanford,  17  C.  C.  A.  153,  44  U.  S.  App.  68, 
70  Fed.  356 — Johnson  v.  Morris,  19  C.  C.  A. 
235,   44   U.   S.   App.   303,   72   Fed.   896 — Mu- 
tual   Reserve  L.   Ins.  Co.  v.   Roth,   122   Fed. 
858— Hartley    v.    Creswell,    2    MacArth.    500 
— Drake  v.  Drewry,   109  Ga.  407,  35   S.   E. 
44— State  ex  rel.  Clark  v.  Haworth,  122  Ind. 
479,  7  L.R.A.  246,  23  N.  E.  946— James  v. 
State,  63  Md.  263 — Cnnal  Co.'s  Case,  83  Md. 
641,    35    Atl.    581— Simpson    v.    Story.    145 
Mass.  498,  1  Am.  St.  Rep.  480,  14  N.  E.  641 
— Moreland  v.  MiUen,   126  Mich.  406,  85  N. 
W.   882— Funk  v.   St.   Paul   City   R.   Co.    61 
Minn.  439,  29  L.R.A.  210,  62  Am.  St.   Rep. 
608,  63  N.  W.   1099— State  ex  rel.   Getchell 
V.  O'Connor,   81   Minn.   83,   83  N.  W,  498— 
Southwest  Missouri   Light  Co.  v.   Scheuricn, 
174     Mo.     242,     73     S.     W.    496— Redell     v. 
Moores,  63  Neb.  226.  55  L.R.A.  743,  93  Am. 
St.  Rep.  431,  88  N.  W.  243— Opinion  of  Jus- 
tices,   66   N.    H.    660,    33    Atl.    1076— People 
ex  rel.  Watklns  v.  Excise  Comrs.  4  Misc.  555, 
24  N.  Y.  Supp.  739— State  v.  Sinks,  42  Ohio 
St.  352 — Funkhouser  v.  Spahr.  102  Va.  812, 
46   S.   E.   378. 


141.  Where  the  language  of  a  statute  is  in 
any  manner  ambiguous  or  the  meaning 
doubtful,  resort  may  be  had  to  the  sur- 
rounding circumstances,  the  histoi-y  of  the 
times,  and  the  defect  or  mischief  which 
the  statute  was  intended  to  remedy.  Smith 
V.  Townsend,  148  U.  S.  490,  13  Sup.  Ct.  Rep. 
634,  37:  533 

Cited  In  Payne  v.  Robertson,  169  U.  S.  327,  42 
L.  ed.  766,  18  Sup.  Ct.  Rep.  337— Irwin  v. 
United  Stntes,  38  Ct.  CI.  97— Johnston  v. 
Morris,  19  C.  C.  A.  235,  44  U.  S.  App.  803, 
72  Fed.  896 — Von  Patten  v.  Chicago,  M.  &  St. 
P.  R.  Co.  81  Fed.  548— Funk  v.  St.  Paul 
City  R.  Co.  61  Minn.  439,  29  L.R.A.  210, 
52  Am.  St.  Rep.  608,  63  N.  W.  1009— Dnnlel 
V.  Slmms,  49  W.  Va.  566,  39  S.  T.  690— 
Wellsburg  &  S.  L.  R.  Co.  v.  Pan  Handle 
Traction  Co.  56  W.  Va.  31,  48  S.  E.  746. 

142.  In  construing  the  terms  of  a  statute, 
courts  must  take  notice  of  the  history  of 
legislation,  and,  out  of  different  possible 
^on8truction8,  select  and  apply  the  one  that 


best  comports  with  the  genius  of  our  in- 
stitutions, and  therefore  most  likely  to  have 
been  the  construction  intended  by  the  law- 
making power.  Texas  &  P.  R.  Co.  v.  In- 
terstate Commerce  Commission,  162  U.  S. 
197,  16  Sup.  Ct.  Rep.  666,  40:  940 

Cited  In   State   ex  rel.   Salt  Lake  City   v.   El- 
dredge,  27  Utah,  483,  76  Pac.  337. 

143.  In  construing  a  statute,  aid  may  be 
derived  from  attention  to  the  state  of  things 
as  it  appeared  to  the  legislature  when  the 
statute  was  enacted.  Piatt  t.  Union  P.  R. 
Co.  99  U.  S.  48,  25:  424 

Cited  In  Smith  v.  Townsend,  148  U.  S.  495,  37 
L.  ed.  534,  13  Sup.  Ct.  Rep.  634 — Mobile  & 
O.  R.  Co.  v.  Tennessee,  153  U.  S.  502.  38 
L.  ed.  799,  14  Sup.  Ct.  Rep  968 — Hamilton 
V.  Rathbone,  175  U.  S.  419,  44  U.  S.  221,  20 
Sup.  Ct.  Rep.  166 — Chesapeake  ft  P.  Teleph. 
Co.  V.  Manning,  186  U.  S.  245,  46  L.  ed. 
1147,  22  Sup.  Ct.  Rep.  881 — United  States 
T.  Smith,  197  U.  8.  393,  49  L.  ed.  803,  25 
Sup.  Ct.  Rep.  489 — Clark  v.  United  States. 
37  Ct.  CI.  72— Gold  Hill  v.  Caledonia  Silver 
MIn.  Co.  5  Sawy.  577— Gold  Hill  r.  Cale- 
donia Silver  Min.  Co.  5  Sawy.  677,  Fed. 
Cas.  No.  5,512— Kleckhoefer  v.  United  States, 
19  App.  D.  C.  416— Cortesy  v.  Territory, 
7  N.  M.  97,  19  L.R.A.  356,  32  Pac.  504— 
Freight  Discrimination  Cases,  96  N.  C.  447, 
59  Am.  Rep.  250 — Passenger  R.  Co.  ▼.  East- 
on,  7  Pa.  Co.  Ct.  581 — State  ex  rel.  Atty. 
Gen.  V.  McGraw,  13  Wash.  387,  48  Pac.  176 
— State  ex  rel.  Atty.  Gen.  v.  Cunningham, 
81   Wis.   615,   16  L.R.A.  571,  61  N.  W.  724. 

144.  A  guide  to  the  meaning;  of  a  statute 
is  found  in  the  evil  which  it  is  designed  to 
remedy,  as  gathered  from  contemporaneous 
I  events,  the  situation  as  it  existed,  and  as  it 
was  pressed  upon  the  attention  of  the  legis- 
lative body.  Church  of  the  Holy  Trinity  t. 
United  States,  143  U.  S.  457,  12  Sup.  Ct. 
Rep.  511,  36:  226 

Cited  In  Choctaw  ft  C.  Nations  v.  United 
States,  34  Ct.  CI.  121— Van  Patten  v.  Chi- 
cago, M.  &  St.  P.  R.  Co.  81  Fed.  647 — State 
ex  rel.  Getchell  v.  O'Connor,  81  Minn,  83, 
83  N.   W.  498. 

Construction  favoring  constitutionality. 
Province  of  Judicial  Construction,  see 

Courts,  155-160. 
i  Power  of  Courts  to  Look  to  Substance 

and  Reality,  see  Courts,  161. 
Adherence  of  Federal  to  State  Decision 

in   Favor  of  Validity,  see  Courts, 

1769. 
See   also    supra,    132;    infra,    174-176, 

180. 


'  145.  The  elementary  rule  is  that  every 
reasonable  construction  must  be  resorted  to 
in  order  to  save  a  statute  from  unconstitu- 
tionality. Hooper  v.  California,  155  U.  S. 
648,  15  Sup.  Ct.  Rep.  207,  39:  297 

Cited  in  Knights  Templars*  &  M.  Life  Indemni- 
ty Co.  V.  Jarman,  ^87  U.  8.  205,  47  L.  ed 

145,  23  Sup.  Ct.  Rep.  108. 

146.  Where  the  language  of  an  act  will 
bear  two  interpretations,  equally  obvious, 
that  one  which  is  clearly  in  accordance  with 
the  provisions  of  the  Constitution  is  to  be 
preferred.    Knights  Templars'  &  M.  Life  In- 
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Sup.  Ct.  Rep.  108,  47:  139 

Cited  in  Post  Pub.  Co.  v.  Butler,  71  C.  C.  A. 

311.    137    Fed.    725— Whltfl?ld    ▼.    Aetna    L. 

Ina.  Co.  75  C.  C.  A.  363,  144  Fed.  361. 

147.  Statutes  must  be  interpreted,  if  pos- 
sible, so  as  to  make  them  consistent  with 
the  Constitution  and  the  paramount  law. 
Presser  v.  Illinois,  116  U.  S.  252,  6  Sup.  Ct. 
Rep.  680,  29:  615 

Cincinnati,  N.  O.  &  T.  P.  R.  Co.  v.  Ken- 
tucky (Kentucky  Railroad  Tax  Cases)  115 
U.  S.  321,  6  Sup.  Ct.  Rep.  57,  29:  414 

Parsons  v.  Bedford,  3  Pet.  433,  7:  732 

Grenada  County  v.  Brown  (Grenada  County 
V.  Brogden)  112  U.  S.  261,  5  Sup.  Ct.  Rep. 
125,  28:  704 

United   States   v.   Coombs,   12   Pet.   72, 

9:  1004 

Cited  in  Presser  v.  Illinois,  116  U.  S.  269.  29 

L.    ed.    620.    6    Sup.    Ct.    Rep.    580 — United 

States  V.  Central   P.  R.  Co.   118  U.   S.  241, 

30  L.  ed.  175,  6  Sup.  Ct.  Rep.  1038 — Hooper 
V.  California.  155  U.  S.  657.  39  L.  ed.  301, 
5  Inters.  Com.  Rep.  610,  15  Sup.  Ct.  Rep. 
207— Knights  Templars'  &  M.  Life  Indemni- 
ty Co.  V.  Jarman,  187  U.  S.  205,  47  L.  ed. 
145,  23  Sup.  Ct.  Rep.  108— Central  P.  R.  Co. 
V.  United  States,  21  Ct.  CI.  187— Re  Metzger, 
5  N.  Y.  Legal  Obs.  86,  Fed.  Cas.  No.  9,511— 
Schenk  ▼.  Peay,  Fed.  Cas.  No.  12,451 — Unit- 
ed States  V.  Stone,  8  Fed.  251— United 
States  V.  Campbell,  9  Sawy.  23,  16  Fed.  235 
— United  States  ▼.  Seaman,  23  Blatchf.  220, 
23   Fed.   884 — National  Bank   ▼.  St.  Joseph, 

31  Fed.  218 — Connecticut  v.  Gould,  34  Fed. 
320 — United  States  v.  Sanges,  48  Fed.  91— 
United  States  v.  Debs,  5  Inters.  Com.  Rep. 
202,  64  Fed.  749 — ^United  States  y.  Sbelton. 
100  Fed.  832— Williams  v.  Gay  lord,  42  C. 
C.  A.  404,  102  Fed.  375— Northern  P.  R. 
Co.  ▼.  Barnes,  2  N.  D.  376,  51  N.  W.  386 — 
Swigart  y.  People,  50  111.  App.  186 — Draper 
T.  Falley,  33  Ind.  473 — State  v.  Gerhard t, 
145   Ind.  462,  33  L.R.A.  322,   44   N.   E.   409 


Wisdom,  Policy,  or  Motive  as  Beyond 
Judicial  Inquiry,  see  Courts,  127- 
140. 

See  also  infra,  224. 

14»-9.  What  is  termed  the  policy  of  thtf 
government  with  reference  to  any  particular 
legislation  is  generally  a  very  uncertain 
thing,  upon  which  all  sorts  of  opinions,  each 
variant  from  the  other,  may  be  formed  by 
different  persons.  It  is  a  ground  much  too 
unstable  upon  which  to  rest  the  judgment  of 
the  court  in  the  interpretation  of  statutes. 
Hadden  v.  Barney  (Hadden  v.  The  Collector) 
5  Wall.  107,  18:  518 

Cited  In  Hudson  v.  Parker,  156  U.  S.  202,  39 
L.  ed.  420,  15  Sup.  Ct.  Rep.  450— Bate  Ite- 
fngeratlng  Co.  v.   Sulzberger,   157  U.   S.  37, 
39  L.  ed.  611,  15  Sup.  Ct.  Rep.  508— Dewey 
V.  United   States,    178  U.    S.  521,   44   L.   ed. 
1174,  20  Sup.  Ct.  Rep.  981— Northern  P.  R. 
Co.   V.    Barden,   46   Fed.    622— United   States 
V.  Chong  Sam,  47  Fed.  884— Detroit  v.   De- 
troit   City    R.    Co.    66    Fed.    907— Butler    v 
United     States,    87     Fed.    665— Han  If  en     v 
Price,  06  Fed.  441— Re  Wolf,  122  Fed.  133 
— McDermon   v.    Southern    P.    Co.    122    Fed 
675— Whitfield    V.    Aetna    L.    -Ins.    Co.    125 
Fed,    271— Walker   v.    State,   49    Ala.   330— 
McCarthy  v.  McCarthy,  20  App.  D.  C.  203— 
Simpson  v.  Story,  145  Mass.  498,  1  Am    St 
Rep.    480.    14    N.    E.    641— Shellenberper    v 
Ransom,    41    Neb.    650,    25    L.R.A.    577.    59 
N.    W.    935— Opinion   of  Justices,   66   N     11 
665.  33  Atl.  1076— Choctaw,  O.  &  G.  R.  Co* 
V.  Alexander,  7  Okla.  595.  54  Pac.  421— Com. 
V.    American    Car    &    Foundry    Co.    203    Pa 
305,  52   Atl.  326— Com.   v.   American   Car  & 
Foundry   Co.    26   Pa.   Co.    Ct.   608— State   v. 
Franklin    County    Sav.    Bank    &   T     Co     74 
Vt.  263,  62  Atl.   1069.  «    ^-    ^o.    74 

Judicial  legislation. 

Scope  of  Judicial  Interpretation   Gen- 
erally, see  Courts,  155-160. 
See  also  infra,  211,  233. 

150.  Where  a  provision  is  left  out  of  a 


—Wade  V.  Foss,  96  Me.  231,  52  Atl.  640—    statute  either  by  design  or  mistake  of  the 


Crane  ▼.  Reeder,  28  Mich.  532,  15  Am.  Rep. 
22*— Dow  V.  Northern  R.   Co.  67  N.  H.  56, 
36  Atl.  510 — People  v.  Young,  18  App.  Div. 
166,  45  N.  Y.  Supp.  772— Gotcheus  v.  Mathe- 
son.    58    Barb.    155 — Squares    v.    Campbell, 
60    Barb.    397 — Gotcheus    v.    Matheson,    40 
How.  Pr.  100 — Squares  v.  Campbell,  41  How. 
Pr.  108 — People  v.  Wllraerding,  62  Hun,  396, 
17  N.  Y.  Supp.  102— Re  Irish,  28  Misc.  649, 
60  N.   Y.   Supp.  30 — Reubens  v.  Joel,   13  N. 
Y.  496 — Chamberlain  v.  Western  Transp.  Co. 
44  N.  Y.  309,  4  Am.  Rep.  681— New  York  & 
L.   I.    Bridge  Co.   v.   Smith,   148   N.   Y.   551, 
42  N.    B.   1088 — People  v.   Lochner,    177   N. 
Y.    158,    101    Am.    St.    Rep.    773,    69    N.    E. 
373 — Tribou    y.    Strowbrldge,    7    Or.    159— 
Bothermel   v.   Zeigler,   7   Pa.   Co.   Ct.   510— 
Ancona  v.  Becker,  14  Pa.  Co.  Ct.  76.  3  Pa. 
Dlst.    R.    87 — Mitchell    County    v.    City    Nat. 
Bank.  91   Tex.  374,  43  S.  W.  880— State  ex 
rel.   Wells  v.  TInjrey,   24  Utah.   229,  67   Pac. 
33— Young  V.  tialt  Lake  City,  24  Utah,  333, 
67  Pac.  1006— State  ex  rel.  Bieeden  v.  Lew- 
Is,   26    Utah.    124,    72    Pac.    388— Re    Barr<» 
Water   Co.  62  Vt.  29,  9  L.R.A.   197,  20  Atl. 
109 — State  ex  rel.  Drake  v.  Doyle,  40   Wis. 
191,  22  Am.  Rep.  692. 


legislature,  the  courts  have  no  power  to 
supply  it.  To  do  so  would  be  to  legislate, 
and  not  to  construe.  Hobbs  v.  McLean. 
117    U.    S.    567,    6   Sup.    Ct.   Rep.    870, 

29:  940 

Cited  In  Grace  v.  Collector  of  Customs,   24  C 
r.  A.  609.  48  U.  S.  App.  225,  79  Fed.  318-^ 
State  ex  rel  Everdlng  v.  Simon,  20  Or.  373 
26  Pac.   170. 

151.  Where  the  legislature  makes  a  plain 

provision,    without   making   any    exception, 

the  courts  can  make  none.     De  Yturbide  v. 

rnited  States    (Yturbide  v.  United  States) 

22  How.  290,  16:  342 

Cited  In  Savings  &  T.  Co.  v.  Bear  Valley  Irrig 

Co.    89    Fed.    40— Cnsteel    v.    State,    9    Wyo 
276.   62   Pac.   348.  .    »»    wyo. 

152.  Where  the  legislature  makes  a  plain 
provision,  without  making  any  excei)tion, 
the  conrts  of  justice  can  make  none,  as  it 
would  be  legislating  to  do  so.  Maxwell  v. 
Mojre,  22  How.  185,  16:  251 

153.  Xo  more  omission,  nor  failure  to  pro- 
vide for  contingencies  which  it  may  seem 
wise  to  have  specifically  provirled  for,  jus- 
tifies any  judicial  addition  to  tlie  language 
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of  a  statute.     Pirie  v.  Chicago  Title  &  T. 
Ck).  182  U.  S.   438,  21   Sup.  Ct.  Rep.  906, 

45:  1171 
Cited  In   United  States  v.  Beebe,  58  C.  C.  A. 
666,   122   Fed.   766. 

Debates   and  opinions   In   Congress. 

See  also  Duties,  19. 

154.  In  construing  an  act  of  Congress  a 
court  is  not  at  liberty  to  recur  to  the  views 
of  individual  members  in  debate,  nor  con- 
sider the  motives  which  influenced  them  to 
vote  for  or  against  its  passage.  Aldridge  v. 
Williams,  3  How.  9,  11:469 
United  States  v.  Union  P.  R.  Co.  91  U.  S. 

72,  23:  224 

Cited  In  American  Net  ft  Twine  Co.  v.  Worth- 
ington,  141  U.  S.  474.  36  L.  ed.  824,  12  Sup. 
Ct.  Rep.  55 — Smith  v.  Townsend,  148  U.  8. 
494,  37  L.  ed.  534,  13  Sup.  Ct.  Rep.  634— 
United  States  v.  Trans-Missouri  Freight 
Asso.  166  U.  S.  318,  41  L.  ed.  1020,  17  Sup. 
Ct.  Rep.  540 — Downes  ▼.  Bidwell,  182  U.  S. 
254,  45  L.  ed.  1094,  21  Sup.  Ct.  Rep.  770— 
Badeau  v.  United  States,  21  Ct.  CI.  49 — 
Smith  y.  United  States,  32  Ct.  CI.  313— 
Fanners'  Loan  &  T.  Co.  y.  Chicago,  P.  ft 
S.  R.  Co.  3Q  Fed.  165 — United  States  y.  Pat- 
terson, 4  Inters.  Com.  Rep.  777,  56  Fed.  641 
— ^United  States  y.  Wilson,  58  Fed.  771 — 
Grace  y.  Collector  of  Customs,  24  C.  C.  A. 
611,  48  U.  S.  App.  225,  79  Fed.  320— State 
V.  Lancashire  F.  Ins.  Co.  66  Ark.  472,  45 
L.R.A.  351.  51  6.  W.  633 — McGarrahan  v. 
Maxwell,  28  Cal.  95 — Tameling  v.  United 
States  Freehold  Land  ft  Emigration  Co.  2 
Colo.  423 — Hartley  y.  .Creswell,  2  MacArth. 
500 — Western  ft  A.  R.  Co.  y.  State  (Ga.) 
14  L.R.A.  446 — James  v.  State,  63  Md.  263. 
— Canal  Cos.  Case,  83  Md.  641,  36  Atl.  581 
— Taylor  v.  Taylor,  10  Minn.  126,  Gil.  81— 
Com.  y.  Marsh,  3  Pa.  Dist.  R.  490 — Com.  v. 
Marsh,   14   Pa.   Co.  Ct.  371. 

155.  Debates  in  Congress  on  the  passage 
of  an  act  are  not  to  be  accepted  as  evidence 
of  the  meaning  of  a  clause  in  controversy. 
District  of  Columbia  v.  Washington  Market 
Co.  108  U.  S.  243,  2  Sup.  Ct.  Rep.  543, 

27:  714 
Cited  in  Grace  v.  Collector  of  Customs,  24  C. 
C.  A.  611,  48  U.  S.  App.  226.  79  Fed.  320— 
Com.  V.  Marsh,  14  Pa.  Co.  Ct.  371. 

156.  Debates  in  Congress  are  not  appro- 
priate sources  of  information  from  which  to 
discover  the  meaning  of  a  statute  passed  by 
that  body.  Dunlap  v.  United  States,  173  U. 
8.  65,  19  Sup.  Ct.  Rep.  319,  43:  616 
Cited  in  Louis  v.  United  States,  37  Ct.  CI.  84— 

Maxwell  v.  Dow,  176  U.  S.  602,  44  L.  ed.  605, 
20  Sup.  Ct.  Rep.  404. 

157.  Debates  in  Congress  are  doubtful 
sources  of  information  from  which  to  dis- 
cover the  meaning  of  the  language  of  a 
statute  passed  by  that  body.  United  States 
V.  Trans-Missouri  Freight  Asso.  166  U.  S. 
290,  17  Sup.  Ct.  Rep.  540,  41:  1007 
Cited   in   Dunlap  v.   United    States,   173   U.   S. 

75,  43  L.  ed.  619,  19  Sup.  Ct.  Rep.  319— 
Maxwell  v.  Dow,  176  V.  S.  602.  44  L.  ed. 
605,  20  Sup.  Ct.  Rep.  448 — Blnns  v.  United 
States.  194  U.  S.  495,  48  L.  ed.  i090,  24 
Sup.  Ct.  Uop.  816 — Louis  v.  United  States,  37 
Ct.  CI.  84— Chicago,  W.  &  V.  Coal  Co.  v. 
People.  114  HI.  App.  98 — Funkhouser  v. 
Spahr,  102  Va.  312,  46  6.  E.  378. 


158.  What  was  said  in  debates  in  either 
house  of  Congress  during  the  passage  of  an 
act  does  not  furnish  a  firm  ground  for  its 
proper  construction.  Maxwell  v.  Dow,  176 
U.  S.  581,  20' Sup.  Ct.  Rep.  448,  494,  44:  597 
Cited  in  Knowlton  v.  Moore,  178  U.  8.  72,  44 

L.  ed.  982,  20  Sup.  Ct.  Rep.  747 — Louis  v. 
United  States,  37  Ct.  CI.  84— Orr  v.  United 
States,  37  Ct.  CI.  301 — State  ex  rel.  Ellis  t. 
Bryan,  50  Fla.  381,  89  So.  929 — Com  ex  rel. 
Attjr.  Gen.  v.  State  Treasurer,  29  Pa.  Co. 
Ct.  563. 

159.  The  general  rule  that  debates  of  Coii- 
gress  are  not  appropriate  sources  of  infor- 
mation from  which  to  discover  the  meaning 
of  the  language  of  statutes  passed  by  that 
body  does  not  apply  to  the  examination  of 
the  reports  of  committees  of  either  branch  of 
Congress,  with  a  view  of  determining  the 
scope  of  statutes  passed  on  the  strength  of 
such  reports.  Binns  v.  United  States,  194 
U.  6.  486,  24  Sup.  Ct.  Rep.  816,  48:  1087 
Cited  in  State  ex  rel.  Coleman  v.  Kelly,  71  Kan. 

819,  70  L.R.A.  456,  81  Pac.  450. 

160.  The  opinion  of  the  House  Committee 
on  the  Hevision  of  the  Laws  of  the  United 
States,  that  the  bill  reported  embodied  all 
the  existing  law,  cannot  be  accepted  as  con- 
trolling, nor  can  it  be  assumed  that  the 
House  of  Representatives,  much  less  the 
Senate,  based  their  action  upon  the  opinion 
of  individual  members  of  the  House  as  to 
the  scope  and  legal  effect  of  the  report  of 
the  revisers.  Bates  Refru^erating  Co.  v. 
Sulzberger,  157  U.  S.  1,  15  Sup.  Ct  Rep. 
508,  39:  601 
Cited  in  Durham  v.  Seymour,  6  App.  D.  C.  90. 

—  Editorial  note. 

Journals  of  the  legislature  as  aid  to  con- 
struction. 23:  119 


5.  Taking  Statute  as  a  Whole* 

Construing   Statutes  in   Pari   Materia, 

infra,  II.  j. 
Construction  of  Contract  as  a  Whole, 

Contracts,  226-233. 
See  also  infra,  217,  325,  344,  476. 


161.  In  the  construction  of  statutes  the 
intention  of  the  law-maker  is  to  be  deduced 
from  the  whole  statute  and  every  material 
part  of  the  same.  Rohlsaat  v.  Murphy,  96 
U.  S.  153,  24:  844 

Hevdenfeldt  v.  Daney  Qold  ft  S.  Min.  Co. 

93  U.  S.  634,  23:  995 
Neal  V.  Scruggs    (Neal  v.  Clark)   95  U.  S. 

704,  24:  586 

Cited  in  Taylor  v.  Gil  man.  23  Blatcbf.  327.  24 

Fed.  6,'?4 — Northern  P.  R.  Co.  v.  Sanders,  47 

Fed.    610^Unlted    States    v.    Bashaw.    1    C. 

C.  A.  659,  4  U.   S.  App.  360,  50  Fed.  755 

Bissell  Carpet- Sweeper  Co.  r.  Goshen  Sweeper 
Co.  19  C.  C.  A.  33,  43  U.  S.  App.  47,  72 
Fed.  553 — Van  Patten  v.  Chicago,  M.  &  St. 
P.  R.  Co.  81  Fed.  547— Scott  v.  Latimer, 
33  C.  C.  A.  4,  60  U.  S.  App.  720.  89  Fed. 
846 — Re  Clerkship  of  Circuit  Court,  90  Fed. 
251 — United  States  v.  Saplnlcow,  90  Fed.  659 
— Re  Lan^e,  91  Fed.  362 — Davis  v.  Bohle.  34 
C.  C.  A.  375,  92  Fed.  328— Liverpool  &  L. 
&  G.  Ins.  Co.  V.  Kearney,  36  C.  C.  A.  267, 

94  Fed.   316 — Norcrosa  v.  Nathan,   2   N.   B. 
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N.  Rep.  409,  99  Fed.  418 — Roberts  v.  Pacif- 
ic &  A.  R.  &  Nav.  Co.  104  Fed.  578 — Peters 
T.  Malin,  111  Fed.  253— Uoited  States  ▼. 
Blendaur,  63  C.  C.  A.  639,  128  Fed.  913 — 
Re  McKeDzIe,  132  Fed.  988— Mackall  y.  Dis- 
trict of  Columbia.  16  App.  D.  C.  307 — McGan- 
non  ▼.  Michigan  Millers'  Mut.  F.  Ins.  Co.  127 
Mich.  649,  54  L.R.A.  745,  89  Am.  St.  Rep. 
501,  87  N.  W.  61 — Brovn  v.  Woods,  2  Okla. 
604,  39  Pac.  473 — Board  of  Education  ▼. 
Brown,  12  Utah.  272,  42  Pac.  1109— Murry 
y.  Fay,  2  Wash.  356,  26  Pac.  533. 

162.  A  law  18  the  best  exposition  of  itself, 
and  every  part  of  an  act  is  to  be  taken  into 
view  for  the  purpose  of  discovering  the  mind 
of  the  legislature.  Pennington  v.  Coxe,  2 
Cranch.  33,  2:  199 
DUtinguished   in  Thayer   v.    United    States,    4 

Ct.  CI.  98. 

Cited  In  United  States  v.  Freeman,  3  How.  565, 
11  L.  ed.  728— Henderson's  Distilled  Spirits 
(United  States  v.  100  Barrels  Distilled  Spir- 
its) 14  Wall.  68,  20  L.  ed.  820— Arthur  v. 
Lahey,  96  U.  S.  117,  24  L.  ed.  767— Wilson 
T.  Rousseau,  1  Blatchf.  84,  Fed.  Cas.  No. 
17,832 — Re  Jayne,  28  Fed.  424 — Cross  v.  See- 
berger,  30  Fed.  428 — ^Van  Patten  v.  Chicago, 
M.  ft  St.  P.  R.  Co.  81  Fed.  547 — Eslava  v. 
BolHng.  22  Ala.  736 — State  ex  rel.  Bash  v. 
Jefferson  County,  20  Fla.  432 — Akin  v.  Free- 
man. 49  Ga.  54— Learned  v.  Corley,  43  Miss. 
695— Barney  v.  Buffalo,  15  Barb.  470 — 
Phoenix  v.  Reynolds,  18  Phila.  526. 

163.  General  language  used  in  a  statute 
should  receive  such  a  limited  construction 
as  will  accord  with  the  legislative  inten- 
tion as  gathered  from  the  provisions  of  the 
whole  act.  McKee  v.  United  States,  164 
U.  S.  287,  17  Sup.  Ct.  Rep.  92,  41 :  437 
Cited     In     United     States     v.     Trans-Missouri 

Freight  Asso.  166  U.  S.  320,  41  L.  ed.  1020, 

17  Sup.  Ct.  Rep.  540 — United  States  v. 
Goldenberg,   168   tJ.   8.   103,   42   L.  ed.   398, 

18  Sup.  Ct.  Rep.  3 — Plrie  v.  Chicago  Title  & 
T.  Co.  182  U.  S.  452,  45  L.  ed.  1179,  21 
Sap.  Ct.  Rep.  906 — State  v.  Smiley,  65  Kan. 
248,  67  L.RJL.  907,  69  Pac.  199. 

164.  Whenever  the  words  of  a  statute  are 
ambiguous,  or  the  meaning  doubtful,  the 
established  rule  of  construction  is,  that  the 
intention  must  be  deduced  from  the  whole 
statute,  and  every  part  of  it.  Rice  v.  Minne- 
sota &  N.  W.  R.  Co.  1  Black,  358,  17:  147 
Cited  In  United  States  v.  Michigan,  190  U.  S. 

401,  47  L.  ed.  1111,  23  Sup.  Ct.  Rep.  742— 
Lowry  v.  Weaver,  4  McLean,  86,  Fed.  Cas. 
No.  8,584. 

165.  In  cases  admitting  of  doubt  the  in- 
tention of  the  lawmaker  is  to  be  sought  in 
the  entire  context  of  the  section,  statutes, 
or  series  of  statutes  in  pari  matericu.  At- 
kins V.  Fiber  Disintegrating  Co.  18  Wall. 
272,  21 :  841 
Cited  In  Wilson  v.  McNamee,  102  U.  S.  574,  26 

L.  ed.  235 — East  Tennessee,  V.  &  G.  R.  Co.  v. 
Atlanta  &  F.  R.  Co.  15  L.R.A.  112,  49  Fed. 
615 — United  States  v.  Barber,  20  C.  C.  A. 
621,  41  U.  S.  App.  424,  74  Fed.  488— Ver- 
mont Ix>an  &  T.  Co.  v.  Withed,  2  N.  D.  102, 
49  N.  W.  318 — Pitts  V.  Logan  County,  3  Okla. 
741.  41  Pac.  584— Medley  v.  Modley,  81  Va. 
273— Boiling  v.  Boiling,  88  Va.  527,  14  S. 
E.   67. 

166.  Effect  shall  be  given  to  all  the  words 


of  a  statute,  where  this  is  possible  without 
conflict.     Wilmot  v.  Mudge,  103  U.  S.  217, 

26:  536 

167.  Statutes  should  be  construed  so  as 
not  only  to  give  elTect  to  all  the  words  used, 
in  their  ordinary  sense,  but  also  to  evisce- 
rate, if  possible,  their  true  spirit  and  in- 
tent from  all  the  connected  circumstances, 
attendant  or  subsequent  as  well  as  preced- 
ing.    Lawrence  v.  Allen,  7  How.   785, 

12:  91^ 

168.  It  is  the  duty  of  courts  of  justice  so 
to  construe  all  statutes  as  to  give  full  effect 
to  all  the  words  in  their  ordinary  sense. 
Bend  v.  Hoyt,  13  Pet.  263,  10:  154 
Cited  In  Hardy  v.  Hoyt  13  Pet.  203,  10  L.  ed. 

168 — Lawrence  v.  Allen,  7  How  793,  12  L. 
ed.  917 — Chester  v.  Curtis,  1  Blatchf.  500, 
Fed.  Cas.  No.  2,661— Lane  v.  Russell,  4  Cliff. 
127,  Fed.  Cas.  No.  8,053— Swayne  v.  Hager, 
37  Fed.  783. 

169.  It  is  the  duty  of  the  court  to  give 
effect  to  every  word  in  a  statute  which  is 
sensible  in  the  place  where  it  occurs,  provid- 
ed that  can  be  done  without  violating  the 
obvious  intention  of  the  legislature.  Unit- 
ed States  V.  Gooding,  12  Wheat.  460, 

6:  693 

Cited  in  Oquawka  v.  Graves,  27  C.  C.  A.  831 

53  U.  S.  App.  452,  82  Fed.  572 — Evans  v. 

State,  150  Ind.  653,  50  N.  E.  820 — Green  v. 

Holway,  101  Mass.  245,  3  Am.  Rep.  339. 

170.  The  rule  is  that  a  statute  ought  to 
be  so  construed  that,  if  possible,  no  clause, 
sentence,  or  word  shall  be  superfluous,  void, 
or  insignificant.  Montdair  Twp.  v.  Rams- 
dell,  107  U.  S.  147,  2  Sup.  Ct.  Rep.  391, 

27*  431 
Cited  in  Illinois  v.  Illinois  C.  R.  Co.  33  Fed. 
786 — Whelan  v.  New  York,  L.  E.  &  W.  R.  Co. 
1  L.R.A.  70,  35  Fed.  855 — ^Re  Thorp,  130  Fed. 
376 — State  ex  rel.  Dunn  v.  Humboldt  Coun- 
ty, 21  Nev.  238,  29  Pac.  974— State  ex  rel. 
Atty.  Gen.  v.  Cunningham,  81  Wis.  515,  15 
L.R.A.  577,  51  N.  W.  724. 

171.  In  construing  a  statute  every  section, 
provision,  and  clause  should  be  expounded 
by  reference  to  every  other,  and,  if  possible, 
every  clause  and  provision  be  given  and  have 
the  effect  contemplated  by  the  legislature. 
One  portion  of  a  statute  should  not  be  con- 
strued to  annul  or  destroy  what  has  been 
clearly  granted  by  another.  The  most  gen- 
eral and  absolute  terms  of  one  section  may 
be  qualified  and  limited  by  conditions  and 
exceptions  contained  in  another,  so  that  all 
may  stand  together.  Peck  v.  Jenness,  7 
How.  612,  12:  841 
Cited  In  People  ex  rel.  Salvation  Armv  v.  Feit- 

ner,  83  Misc.  714,  68  N.  Y.  Supp.  338. 

172.  If  a  literal  interpretation  of  any 
part  would  operate  unjustly,  or  absurdly,  or 
contrary  to  the  meaning  of  the  act,  it  should 
be  rejected.  The  construction  must  be  such 
that  the  whole  can  stand  if  possible.  Ilev- 
denfeldt  v.  Daney  Gold  &  S.  Min.  Co.  93 
U.  S.  634,  23:  995 
Cited  in  Hawaii  v.  Mankichi,  100  U.  S.  213,  47 

L.  ed.  1021,  23  Sup.  Ct.  Hop.  787. 

173.  It  is  not  compotont  to  rejoct  or  dis- 
regard a  material  part  of  an  act  of  Con- 
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gress  unless  it  be  so  clearly  repugnant  to 
the  residue  of  the  act  that  the  whole  can- 
not stand  together.  Rice  v.  Minnesota  &  N. 
W.  R.  Co.  1  Black,  358,  17:  147 

Cited  in  Schulenberg  y.  Harrlman,  21  Wall.  62, 
22  L.  ed.  555 — St.  Paul  &  P.  R.  Co.  v.  North- 
ern P.  B.  Co.  139  U.  S.  6,  36  L.  ed.  79,  11 
Sup.  Ct.  Rep.  389 — United  States  y.  Southern 
P.  R.  Co.  146  U.  S.  594,  36  L.  ed.  1097,  13 
Sup.  Ct.  Rep.  152 — New  York  Indians  y. 
United  States,  170  U.  S.  18,  42  L.  ed.  933, 
18  Sup.  Ct.  Rep.  531 — Farmers'  Loan  &  T. 
Co.  y.  Henning,  17  Am.  L.  Reg.  N.  S.  270. 
Fed.  Cas.  No.  4.666 — United  States  y.  Chlld- 
ers,  8  Sawy.  175,  12  Fed.  580— United  States 
y.  Debs,  5  Inters.  Com.  Rep.  202,  64  Fed. 
749— Hannibal  &  St.  J.  R.  Co.  v.  Smith,  41 
Mo.  331. 

174.  A  law  unconstitutional  by  the  scope 
of  its  terms  cannot  be  limited  by  construe- 
tion  so  as  to  fall  within  constitutional 
limits.  United  SUtes  v.  Harris,  106  U.  S. 
629,  1  Sup.  Ct.  Rep.  601,  27:  290 
Cited  in  Baldwin  y.  Franks,  120  U.  S.  688,  30 

L.  ed.  769,  7  Sup.  Ct.  Rep.  656^— Smiley  y. 
Kansas.  196  U.  S.  455,  49  L.  ed.  550,  25 
Sup.  Ct.  Rep.  289 — Stewart  y.  Adams,  50 
Kan.  572,  32  Pac.  912— State  y.  Smiley,  65 
Kan.  251,  67  L.R.A.  903,  69  Pac.  199— Bal- 
lard y.  Mississippi  Cotton  Oil  Co.  81  Miss. 
574,  62  L.R.A.  418,  95  Am.  St.  Rep.  476,  34 
So.  533 — Benedict  y.  Columbus  Constr.  Co. 
49  N.  J.  Eq.  42,  23  Atl.  485. 

175.  The  operation  of  U.  S.  Rev.  Stat.  § 
5507  (U.  S.  Comp.  Stat.  1901,  p.  3712), 
which  was  manifestly  enacted  to  punish  the 
bribery  at  all  elections,  state  and  Federal, 
of  persons  guaranteed  the  right  to  vote  by 
U.  S.  Const.  15th  Amend.,  cannot  be  limited 
by  judicial  construction,  for  the  purpose  of 
sustaining  its  constitutionality,  to  the  brib- 
ery of  voters  at  elections  for  Federal  officers. 
James  v.  Bowman,  190  U.  S.  127,  23  Sup. 
Ct.  Rep.  678,  47:  979 

176.  Statutes  should  be  so  construed,  if 
practicable,  that  one  section  will  not  de- 
feat or  destroy  another,  but  explain  and 
support  it.  Bernier  v.  Bernier,  147  U.  S. 
242,  13  Sup.  Ct.  Rep.  244,  37:  152 
Cited  in  Hutchinson  Invest.  Co.  v.  Caldwell,  152 

U.  S.  69,  88  L.  ed.  357,  14  Sup.  Ct.  Rep.  504 
— Waters  v.  United  States  31  Ct.  CI.  312— 
Van  Patten  v.  Chicago,  M.  &  St.  P.  R.  Co. 
81  Fed.  648 — Grofif  v.  Miller,  20  App.  D.  C. 
859. 

Detached  words,  clauses  or  phrases. 

177.  Words  which  have  a  meaning  are  not 
to  be  entirely  disregarded  in  construing  a 
statute.  Postmaster  General  v.  Early,  12 
Wheat.  136,  6:  577 

178.  A  statute  ought  not  to  be  expound- 
ed by  detached  words  and  phrases;  but  the 
whole  act  must  be  taken  together  and  be 
given  a  fair  interpretation,  neither  extend- 
ing nor  restricting  it  beyond  the  legitimate 
import  of  its  language  and  its  obvious  policy 
and  object.    Gayler  v.  Wilder,  10  How.  477. 

13:504 
Cited  in  Coffin  v.  Ogden,   18  Wall.  124,  21  L. 
ed.  823,  2  Whitman,  Pat.  Cas.  468. 

179.  It  is  a  cardinal  rule  of  statutory  con- 
struction that  significance  and  effect  shall, 
if  possible,  be  accorded  to  every  word,  and 


that  every  part  of  a  statute  must  be  eon* 
strued  in  connection  with  the  whole,  so  aa 
to  make  all  the  parts  harmonize,  if  possi- 
ble, and  give  meaning  to  each.  Washington 
Market  Co.  v.  Hoffman,  101  U.  S.  112, 

25:  782 
Piatt  V.  Union  P.  R.  Co.  99  U.  S.  48,  25:  424 
Cited  in  Petri  v.  Commercial  Nat.  Bank,  142  U. 

S.  650,  35  L.  ed.  1146,  12  Sup.  Ct.  Rep.  325 

— United  States  v.  American  Bell  Teleph.  Co. 

159  U.   S.   550,  40  L.   ed.  256,  16   Sup.  Ct. 

Rep.   69 — ^United    States   v.   Debs,    5    Inters. 

Com.  Rep.  203,   64   Fed.  749 — State  ex  rel. 

Atty.  Gen.  v.  Cunningham,  81  Wis.  515,  15 

L.R.A.  571,  51  N.  W.  724. 

180.  In  interpreting  a  statute  the  court 
will  not  look  merely  to  a  particular  clause 
in  which  general  words  may  be  used,  but 
will  take  in  connection  with  it  the  whole 
statute  or  statutes  on  the  same  subject,  and 
the  objects  and  policy  of  the  law,  as  indi- 
cated by  its  various  provisions,  and  give  to 
it  such  a  construction  as  will  carry  into 
execution  the  w^ill  of  the  legislature.  Brown 
V.  Duchesne,  19  How.  183,  15:  595 
Cited  In  State  ex  rel.  Atty.  Gen.  v.  McGraw, 

13  Wash.  316,  43  Pac.  176. 

181.  If,  in  a  subsequent  section  of  the 
same  act,  provisions  are  introduced  which 
show  the  sense  in  which  the  legislature  em- 
ployed doubtful  phrases  previously  used, 
that  sense  is  to  be  adopted  in  construing 
the  phrases.  Alexander  v.  Alexandria,  5 
Cranch,  1,  3:  19 
Cited  in  Weatherhead  v.  Bledsoe,  2  Overt.  355. 

Particular  sentences. 

182.  The  intention  of  the  legislature, 
when  properly  ascertained,  must  govern  in 
the  construction  of  every  statute,  and  single 
sentences  and  single  provisions  are  not  to 
be  selected  and  construed  by  themselves, 
but  the  whole  statute  must  be  examined  and 
all  its  provisions  construed  together.  Pol- 
lard V.  Bailey,  20  Wall.  520,  22:  376 
Cited  in  Welles  v.  Graves,  41  Fed.  466 — Budd 

V.  Budd,  59  Fed.  739. 

183.  A  statute  will  not  be  construed  ac< 
cording  to  a  single  sentence  or  member  of 
a  sentence,  but  according  to  all  the  pro- 
visions of  the  act,  and  its  object  and  pol- 
icy.   United  States  v.  Boisdore,  8  How.  113, 

12:  10O9 

c.  Oeneral  Rules  as  to  Legislative  Ini» 

tent. 

Reference  to  other  Laws  to  Ascertain  In- 
tent, see  infra,  374. 

Repeated  Words  to  be  Given  Same  Meaning, 
see  Commerce,  45. 

Construction  of  Statute  Binding  on  State 
as  a  Contract,  see  Contracts,  292. 

Considering  Intent  of  Parties  to  Contract* 
see  Contracts,  189-196. 

Construction  of  Treaties,  see  Treaties,  II. 

184.  It  is  the  province  of  the  legislature 
to  declare,  in  explicit  terms,  how  far  a 
citizen  shall  be  restrained  in  the  exercise  of 
that  power  over  property  which  ownership 
gives;  and  it  is  the  province  of  the  court  to 
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apply  the  rule  to  the  case  thus  explicitly 
described,  not*  to  some  other  case  which 
judges  may  conjecture  to  be  equally  danger- 
ous. The  Paulina  v.  United  States,  7 
Cranch,  52,  3:  268 

Cited  In  The  Meteor,  Fed.  Cas.  No.  9,498 — 
United  States  v.  Marks,  2  Abb.  (U.  8.)  640, 
Fed.  Caa.  No.  15,721 — United  SUtes  v.  37 
Barrels  of  Apple  Brandy,  Fed.  Cas.  No.  16,- 
466 — ^Louisiana  Lottery  Cases,  20  Fed.  627 
— SImlngton  v.  State.  5  Ind.  484 — Pennsyl- 
yanla   R.    Co.    v.    Pittsburgh,    104    Pa.    552. 

185.  Statutes  should  be  interpreted  ac- 
cording to  the  intent  and  meaning  of  the 
legislature;  and  when  words  or  phrases,  if 
taken  literally,  would  be  inconsistent  and 
repugnant,  they  should  receive  a  liberal  in- 
terpretation, considering  the  causes  and  ne- 
cessity of  the  statute,  and  be  made  to  har- 
monize, repugnancy  avoided  and  inconsisten- 
cies reconciled,  unless  it  appears  that  the 
difficulty  cannot  be  overcome  without  doing 
violence  to  the  language  of  the  lawmakers. 
New  Lamp  Chimney  Co.  v.  Ansonia  Brass 
A  Copper  Co.  91  U.  S.  656,  23:  336 
Denied  In  Re  Oregon  Bulletin  Printing  ft  Pub. 

Co.  3  Sawy.  631,  Fed.  Cas.  No.   10,561. 

Cited  In  Re  Oregon  Bulletin  Printing  &  Pub. 
Co.  3  Sawy.  631,  Fed.  Cas.  No.  10,561 — 
Upshur  V.  Baltimore,  94  Md.  757,  51  Atl.  953 
— Murry  v.  Fay,  2  Wash.  356,  26  Pac.  533. 

186.  Where  the  intent  of  the  legislature  is 
uncertain,  anything  from  which  aid  can  be 
derived  may  be  resorted  to.  United  States 
r.  Fisher,  2  Cranch,  358,  2:  304 
Cited  in  Ludington  v.  The  Nucleus,  Fed.  Cas. 

No.  8,598 — Oregon  ft  C.  B.  Co.  v.  United 
States,  14  C.  C.  A.  605,  29  U.  S.  App.  497, 
67  Fed.  655 — Perry  County  v.  Jefferson  Coun- 
ty, 94  III.  220 — Jones  v.  State,  1  Iowa,  403 — 
Frazier  v.  Warfleld,  13  Md.  301 — Mayhew  v. 
Cnmberland  Cotton  Factory,  26  Md.  492 — 
Bronson  v.  Newberry,  2  Dougl.  (Mich.)  43 — 
Taylor  v.  Taylor,  10  Minn.  z20,  Gil.  81 — Ta- 
fora  V.  Garcia,  1  N.  M.  483 — Re  McKcon,  26 
Misc.  467,  58  N.  T.  Supp.  589 — Simon  ton 
T.  Lanier,  17  N.  C.  502 — Phoenix  v.  Rey- 
nolds, 13  Phlla.  526 — Bonham  v.  Charlotte, 
C.  ft  A.  R.  Co.  13  S.  C.  274 — Pratt  v.  Swan, 
16  Utah,  491,  52  Pac.  1092. 

187.  This  court  may  ascertain  the  legisla- 
tive intention  by  the  mode,  as  shown  by  the 
journals,  in  which  amendatory  words  in  its 
terms  were  introduced  in  an  act  which  ap- 
pears contradictory,  and  may  give  such  con- 
struction as  will  carry  out  the  intentions  of 
Congress.  Blake  v.  National  City  Bank,  23 
Wall.  307,  23:  119 
Criticized  in  New  York,  L.  ft  W.  R.  Co.  v.  Roll, 

32  Misc.  324,  66  N.  Y.  Supp.  748. 
died  in  Bate  Refrigerating  Co.  v.  Sulzberger, 
157  U.  8.  37,  39  L.  ed.  611,  15  Sup.  Ct. 
Rep.  508 — Knowlton  v.  Moore,  178  U.  S.  77 
44  L.  ed.  984,  20  Sup.  Ct  Rep.  747 — Chesa- 
peake ft  P.  Teleph.  Co.  v.  Manning,  186  U. 
8.  245.  46  L.  ed.  1147,  22  Sup.  Ct.  Rep. 
881— Fisher  v.  United  States,  15  Ct.  CI.  327 
— Badcau  v.  United  States,  21  Ct.  CI.  50 — 
Austin  V.  United  States.  25  Ct.  CI  453 — 
The  Saratoga.  9  Fed.  330 — Cooper  v.  Rich- 
mond ft  D.  R.  Co.  8  L.R.A.  368,  42  Fed.  700 
— Somers  v.  State,  5  S.  D.  324.  58  N.  W.  804 
— State  ex  rel.  Michoner  v.  Harrison,  116  Ind. 
307,  19  N.  E.  146— Simpson  v.  Story,  145 
Mass.  498,  1  Am.  St.  Rpp.  480,  14  N.  E.  641 
— ^People  ex  rel.  Fleming  v.  Dalton,  158  N.  Y. 


186,  52  N.  E.  1113 — Knowlton  v.  Moore,  9  Pa. 
Dist  R.  a20 — Scouten  v.  Whatcom,  33  Wash. 
281,  74  Pac.  389. 

Intent  and  object  of  legislation. 

Taking  Statute  as  a  Whole  in  Deter- 
mining Intent,  see  supra,  II.  b. 

In  Revisions  of  Statutes,  see  infra,  II. 
k. 

Legislation  in  Derogation  of  Common 
Right,  see  infra,  II.  p. 

Construing  "May"  as  "Must"  or 
"Shall"  as  "May"  where  Intention 
Manifest,  see  infra,  335-340. 

Implication  in  Aid  of  Intent,  see  infra, 
344. 

Penal  and  Criminal  Laws,  see  infra, 
450-455. 

Remedial  Statute,  see  infra,  457,  461. 

Intention  to  Repeal  Earlier  Statutes, 
see  infra,  594,  598,  604-606. 

Construing  Constitution  with  Refer- 
ence to  Object,  see  Constitutional 
Law,  12-18,  31,  49. 

Construction  of  Revenue  Acts,  see  Du- 
ties, 17. 

See  also  supra,  142,  144;  infra,  II.  j: 
285,  529,  541. 

188.  The  intention  of  the  la\vmaker  con- 
stitutes the  law.  Atkins  v.  Fiber  Disinte- 
grating Co.  18  Wall.  272,  21 :  841 
Jones  V.  New  York  Guaranty  &  Indemnity 

Co.  101  U.  S.  622,  25:  1030 

Cited  in  Smythe  v.  PIske,  23  Wall.  380,  23  L. 
ed.  49 — Brown  v.  United  States,  113  U.  S. 
571,  28  L.  ed.  1080,  6  Sup.  Ct.  Rep.  648-— 
Flint  &  P.  M.  R.  Co.  V.  Marine  Ins.  Co.  71 
Fed.  215 — Cocciola  v.  Wood-Dickerson  Supply 
Co.  136  Ala.  537,  33  So.  856 — Bereshelm  v. 
Arnd,  117  Iowa,  86,  00  N.  W.  506. 

189.  A  thing  within  the  intention  of  the 
makers  of  a  statute  is  as  much  within  the 
statute  as  if  it  were  within  the  letter.  Unit- 
ed States  V.  Babbit,  1  Black,  55,  17:  94 
Cited  in  Stewart  v.  Kahn  (Stewart  v.  Bloom) 

11  Wall.  504,  20  L.  ed.  178 — Indianapolis  & 
St.  L.  R.  Co.  V.  Horst,  93  U.  S.  300,  23  L.  ed. 
901— United  States  v.  Moore,  95  U.  S.  763, 
24  L.  ed.  589 — Jones  v.  New  York  Guaranty 
ft  Indemnity  Co.  101  U.  S.  626,  25  L.  ed.  1034 
—Re  Moore,  66  Fed.  951 — Godkin  v.  Mona- 
han,  27  C.  C.  A.  415,  53  U.  S.  App.  604,  83 
Fed.  120 — Little  Rock  v.  United  States,  4.3 
C.  C.  A.  264.  103  Fed.  421— Chauncey  v. 
Dyke  Bros.  55  C.  C.  A.  587,  119  Fed.  9— 
Smith  V.  Ivey,  48  Ala.  51 — Price  v.  Stone,  49 
Ala.  550 — Barclay  v.  Plant,  50  Ala.  515 — 
Cocciola  V.  Wood-Dickerson  Supply  Co.  130 
Ala.  537.  33  So.  856 — Ireland  v.  Arapahoe 
County,  6  Colo.  283 — Akin  v.  Freeman,  49 
Ga.  54. 

190.  A  legislative  act  is  to  be  interpreted 
according  to  the  intention  of  the  legislature. 
Wilkinson  v.  Leland,  2  Pet.  627,  7:  542 
Priestman  v.  United  States,  4  Dall.  28, 

1:727 
Binney  v.  Chesapeake  &  O.  Canal  Co.  8  Pet. 
201,  8:  917 

United  States  v.  Fisher,  2  Cranch,  358. 

2:304 

Indianapolis  &  St.  L.  R.  Co.  v.  Horst,  93  U. 

S.  291,  23:  898 

The  Paulina  v.  United  States.  7  Cranch,  52. 

3:  236 
Cited  In  United  States  v.  Freeman,  3  How.  565, 
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11  L.  ed.  728— Gates  v.  First  Nat.  Bank,  100 
U.  S.  244,  25  L.  ed.  582— United  States  y. 
Fisher,  109  U.  S.  145,  27  L.  ed.  886,  3  Sup. 
Ct.  Rep.  154 — Union  P.  R.  Co.  v.  Wyler,  158 
U.  S.  296,  39  L.  ^d.  990,  15  Sup.  Ct.  Rep. 
877— Hawaii  v  Manklchl,  190  U.  S.  248,  47 
L.  ed.  1034,  23  Sup.  Ct.  Rep.  787 — Cross  ▼. 
United  States.  1  Gall.  31,  Fed.  Cas.  No.  3,434 
— Davis  y.  Leslie,  Abb.  A  dm.  139  Fed.  Cas. 
No.  3,639 — Goodall  v.  Tuttle,  3  BIss.  235,  7 
Nat.  Bankr.  Reg.  208,  Fed.  Cas.  No.  5,533 — 
Lane  v.  Russell,  4  Cliff.  125,  Fed.  Cas.  No. 
8,053 — Ludington  y.  The  Nucleus,  Fed.  Cas. 
No.  8,598 — United  States  y.  129  Packages, 
2  Am.  L.  Reg.  N.  S.  421,  Fed.  Cas.  No.  15,- 
941 — United  States  y.  The  Reindeer,  14 
Month.  L.  Rep.  241,  Fed.  Cas.  No.  16,145 — 
United  States  v.  Huggett,  40  Fed.  642— Wil- 
son y.  Biscoe,  11  Ark.  48 — LInsley  y.  Brown, 
13  Conn.  195 — Farrel  Foundry  v.  Dart,  26 
Conn.  382 — McKay  v.  Fair  Haven  &  W.  R.  Co. 
75  Conn.  611,  54  Atl.  923 — Gadsen  v.  Jones,  1 
Fla.  342 — State  ex  rel.  Bash  v.  Jefferson 
County.  20  Fla.  432 — Erwin  v.  Moore,  15  Ga. 
365 — Akin  v.  Freeman,  49  Ga.  54 — Noel  v. 
Ewlng  9  Ind.  60 — Cory  v.  Carter,  48  Ind. 
337.  17  Am.  Rep.  738 — Gray  v.  Cumber- 
land County,  83  Me.  435,  22  Atl.  376— 
Annan  v.  Houck,  4  Gill.  332,  45  Am.  Dec. 
133 — Maxwell  v.  State,  40  Md.  205 — Sisters 
of  Charity  v.  Detroit,  9  Mich.  99 — People 
ex  rel.  Twltchell  v.  Blodgett,  13  Mich.  168 
— Chicago  &  N.  W.  R.  Co.  v.  EllRon.  113 
Mich.  87,  71  N.  W.  324— Lane  v.  Missoula 
County,  6  Monti  475,  13  Pac.  136— Smiley 
V.  Sampson,  1  Neb.  90 — Brown  v.  Wright, 
13  N.  J.  L.  242— Allen  v.  Cook.  26  Barb. 
383 — People  ex  rel  Jackson  v.  Potter,  42 
How.  Pr.  266 — New  York  v.  Lord,  18  Wend. 
139 — Randall  v.  Richmond  ft  D.  R.  Co.  107 
N.  C.  750,  11  L.R.A.  461.  12  S.  E.  605— 
State  V.  Sinks.  42  Ohio  St.  ^67— Re  Reit- 
nauer's  Inquest.  14  Pa.  Co.  Ct.  48— Ded- 
drick  V.  Wood,  15  Pa.  12 — Pennsylvania  R. 
Co.  V.  Pittsburgh,  104,  Pa.  653 — Com.  v. 
American  Car  &  Foundry  Co.  208  Pa.  306, 
52  Atl.  326 — Phoenix  v.  Reynolds,  13  Phila. 
526 — Roberts  v.  Jackson,  4  Yerg.  312 — 
Texas  Bkg.  &  Ins.  Co.  v.  Cohen,  47  Tex.  413, 
36  Am.  Rep.  298 — Buffham  v.  Racine,  26 
Wis.  464 — Ferguson  y.  Mason,  60  Wis.  391, 
19  N.  W.  420 — Boyle  v.  Northwestern  Mut. 
Relief  Asso.  95  Wis.  322.  70  N.  W.  351— 
State  ex  rel.  Heiden  v.  Ryan.  99  Wis.  127,  74 
N.  W.  544 — Wisconsin  Industrial  School  v. 
Clark  County,  103  Wis.  659,  79  N.  W.  422 
— Ruplper  V.  Calloway,  105  Wis.  7,  80  N. 
W.  916 — Rice  V.  Ashland  County,  108  Wis. 
193,  84   N.  W.  189. 

191.  Statutes  are  to  be  construed  to  give 
effect  to  the  presumed  and  reasonably  prob- 
able intention  of  the  legislature.  Webster 
V.  Cooper,  14  How.  488,  14:  510 
Cited   in    Lamb   v.    Powder   River    Live    Stock 

Co.  67  L.R.A.  560,  65  C.  C.  A.  572,  132 
Fed.   436. 

192.  Such  a  construction  should  be  given 
to  a  statute  as  will  effectuat>e  the  intention 
of  the  legislature,  unless  the  language  of 
the  act  forbids  it.  Denn  ex  dem.  Scott  v. 
Reid,  10  Pet,  524,  9:  519 
Cited   in    Kaufman    v.    Carter,    67    S.    C.    318, 

45   S.   E.   211. 

193.  That  construction  is  to  be  given  a 
statute  which  carries  into  effect  the  true 
intent  and  object  of  the  legislature.  Minor 
V.  Mechanics  Banlc,  1  Pet.  46,  7:  47 
Cited   in    United    States   v.    The    Reindeer,    14 


Law  Rep.  241,  Fed.  Cas.  No.  16,145— Wil- 
son V.  Rousseau,  1  Blatchf.  84,  Fed.  Cas. 
No.  17,832— Wechselberg  v.  Flour  City  Nat. 
Bank.  26  L.R.A.  475,  12  C.  C.  A.  61,  24  U. 
6.  App.  308,  64  Fed.  95 — Gadsen  v.  Jones^ 
1  Fla.  342 — Sisters  of  Charity  v.  Detroit, 
9  Mich.  99 — ^Lane  v.  Missoula  County,  • 
Mont.  475,  13  Pac  186 — Teall  v.  Van 
Wyck,  10  Barb.   379. 

194.  Statutes  are  to  be  construed,  if  pos- 
sible, so  as  to  accomplish  the  object  for 
which  they  were  passed.  Wood  v.  United 
SUtes,  16  Pet.  342,  10:  987 
Cited    in    United    States    v.    129    Packages,    2 

Am.  L.  Reg.  N.  S.  421,  Fed.  Cas.  No.  15.- 
941 — State  v.  California  Min.  Co.  13  Nev. 
224. 

195.  Preference  should  be  given  to  the 
meaning  which  will  effect  the  object  of  the 
act|  where  a  statute  is  susceptible  of  more 
than  one  construction.  Wayman  v.  South- 
ard, 10  Wheat.  1,  6:  253 
Cited  In  Ex  parte  Miller.  129  Ala.  187,  87  Am. 

St.  Rep.  49,  80  So.  611 — Lafayette,  M.  &  B. 
R.  Co.  V.  Geiger,  34  Ind.  213 — O'Neill  y. 
Armstrong,    41    Phila.    Leg.    Int.    166. 

196.  A  statute  is  to  be  construed,  not 
only  by  its  exact  words,  but  by  its  apparent 
general  purpose.  United  States  v.  Saund- 
ers, 120  U.  S.  126,  7  Sup.  Ct.  Rep.  467, 

30:  594 
Cited  in  Pelican  v.  Rock  Fails,  81   Wis.  433, 
51   N.   W.  871. 

197.  When  a  statutory  provision  admits 
of  more  than  one  construction,  that  one  will 
be  adopted  which  best  serves  to  carry  out 
the  purposes  of  the  act.  Bemier  v.  Bernier, 
147  U.  S.  242,  13  Sup.  Ct.  Rep.  244,  37:  152 
Cited  in   Hutchinson   Invest.   Co.   v.   CaldwelU 

152  U.  S.  69,  88  L.  ed.  357,  14  Sap.  Ct.  Rep. 
504. 

198.  Where  the  meaning  of  a  statute  is 
doubtful,  the  reason  and  purpose  of  the  act 
may  be  considered.  Smythe  v.  Fislce,  23 
Wall.  374,  23:  47 
Limited  mid  dietinguiehed  in  United  States  v. 

Jordan,  2  Low.  Dec.  543,  Fed.  Cas.  No.  15.- 
498. 

Cited  in  United  States  v.  Stowell,  133  U.  S. 
12,  33  L.  ed.  558,  10  Sup.  Ct  Rep.  244 
— Qlover  v.  United  States,  164  U.  S.  297, 
41  L.  ed.  441,  17  Sup.  Ct.  Rep.  95 — Ha- 
waii V.  Manklchl,  190  U.  S.  212.  47  L.  ed. 
1021,  23  Sup.  Ct.  Rep.  787— North  Caro- 
lina V.  Sullivan,  50  Fed.  603 — Re  Dana, 
68  Fed.  899 — ^United  States  v.  Barber,  20 
C.  C.  A.  621,  41  U.  S.  App.  424,  74  Fed. 
488 — Anglo-California  Bank  v.  Secretary  of 
Treasury,  22  C.  C.  A.  583,  48  U.  S.  App. 
27,  76  Fed.  748— Hunter  v.  B.  S.  Comlns 
&  Co.  30  C.  C.  A.  485,  57  U.  S.  App.  407, 
80  Fed.  915 — United  States  v.  Sapiokow, 
90  Fed.  659 — Prather  v.  United  SUtes,  9 
App.  D.  C.  87— Klockhoefer  v.  United 
States,  19  App.  D.  C.  416 — Diamond  v.  Pal- 
mer, 79  Iowa,  580,  44  N.  W.  819 — Carri- 
gan  v.  St  111  well.  90  Me.  437,  68  L.R.A.  388. 
59  Atl.  683 — People  ex  rel.  Balcom  v.  Mosb- 
er,  45  App.  Div.  75,  61  N.  Y.  Supp.  452. 

199.  In  whatever  languaf^e  a  statute  may 
be  framed,  its  purposes  and  its  constitution- 
al validity  must  be  determined  by  its 
natural  and  reasonable  effect.    Henderson  ▼. 


STATUTES,  n.  c. 


5369 


Wickham   (Henderson  v.  New  York)   92  U. 

S.  259,  23:  543 

Collins  T.  New  Hampshire,  171  U.  S.  30,  18 
Sup.  Ct.  Rep.  768,  43:  60 

Cited  In  Tick  Wo  v.  Hopkins,  118  U.  S.  374, 
30  L.  ed.  228,  6  Sup.  Ct.  Rep.  1064— 
Morgan's  L.  &  T.  R.  &  S.  S.  Co.  v.  Board 
of  Health,  118  U.  S.  462.  30  L.  ed.  281, 
6  Sup.  Ct.  Rep.  1114 — Lau  Ow  Bew  v.  Unit- 
ed States,  144  U.  S.  D9,  36  L.  ed.  344,  12 
Sup.  Ct.  Rep.  517 — United  States  v.  Trans 
MLksouH  Freight  Asso.  1C8  U.  S.  354,  41 
U  ed.  1032,  17  Sup.  Ct.  Rep.  540— Williams 
y.  MississippU  170  U.  S.  225,  42  L.  ed. 
1016,  18  Sup.  Ct.  Rep.  583 — Collins  v.  New 
Hampshire,  171  U.  S.  34,  43  L.  ed.  61,  18 
Sup.  Ct.  Rep.  768 — New  York  v.  Roberts,  171 
U.  S.  681,  43  L.  ed.  332.  19  Sup.  Ct.  Rep. 
68 — Taylor  v.  Beckham,  178  U.  S.  600,  44 
L.  ed.  1209,  20  Sup.  Ct.  Rep.  1009 — Com- 
pagnle  Francalse  de  Navigation  a  Vapeur  t. 
State  Bd.  of  Health.  186  U.  S.  392,  46  L.  ed. 
1216,  22  Sup.  Ct.  Rep.  811— Reld  v.  C61o 
rado.  187  U.  S.  161,  47  L.  ed.  115.  23  Sup. 
Ct.  Rep;  92 — Re  Tiburcio  Par  rot  t,  6  Sawy. 
364,  1  Fed.  496 — Bx  parte  Thornton.  4 
Hughes,  232,  12  Fed.  547 — Railroad  Tax 
Case,  8  Sawy.  308,  13  Fed.  778 — Re  Leong 
Tick  Dew,  10  Sawy.  46,  19  Fed.  495 — Re 
Chew  Heong.  10  Sawy.  374,  21  B'ed.  799 — 
Lee  Kan  y.  United  States,  10  C.  C.  A.  673, 
15  U.  fi.  App.  516,  62  Fed.  018 — ^Donald  v. 
Scott,  74  Fed.  861— Re  HIgglns,  2  N.  B.  N. 
Rep.  117,  97  Fed.  776 — Jew  Ho  v.  Williamson, 
103  Fed.  24— United  States  v.  Hogg,  111  Fed. 
294 — ^United  States  v.  Hogg,  50  C.  C.  A.  611, 
112  Fed.  912 — Downs  v.  United  States,  51 
C.  C.  A.  108,  113  Fed.  152 — Western  U.  Teleg. 
Co.  V.  Ferguson,  26  Ind.  App.  221,  59  N.  B. 
416 — Atchison  County  t.  Challiss,  65  Kan. 
181,  69  Pac.  173 — State  ▼.  Bixman,  162  Mo. 
65,  62  S.  W.  828 — State  y.  Jackman,  69  N. 
H.  330,  42  L.R.A.  440,  41  Atl.  347— Phillips 
V.  Postal  Teleg.  Cable  Co.  130  N.  C.  522, 
S9  Am.  St.  Rep.  868,  41  S.  B.  1022— Dargan 
T.  California  C.  R.  Co.  131  N.  C.  629,  42 
8.  B.  979 — Parish  y.  Bast  Coast  Cedar  Co. 
133  N.  C.  485,  98  Am.  St.  Rep.  718.  45  S. 
E.  768 — Groyes  y.  County  Court,  42  W.  Va. 
598,  26  8.  B.  460. 

200.  The  courts  should  avoid  a  construc- 
tion which  would  render  a  statute  ineffec- 
tive or  inefficient,  or  which  would  cause 
grave  public  injury  or  even  inconvenience, 
if  another  and  more  reasonable  interpreta- 
tion ia  present  in  the  statute.  Bird  v.  Unit- 
ed States,  187  U.  8.  118,  23  Sup.  Ct.  Rep. 
42,  47:  100 
Cited  in  Betts  v.  United  States,  65   C.  C.  A. 

460.   182  Fed.  236. 

201.  The  rule  that  statutes  should  be  con- 
strued with  reference  to  the  evil  they  were 
designed  to  suppress  is  not  applicable  to 
instances  not  embraced  in  the  language  em- 
ployed, or  implied  from  a  fair  interpretation 
of  its  context,  though  involving  the  same 
mischief.  United  States  v.  Chase,  135  U.  S. 
255,  10  Sup.  Ct.  Rep.  756,  34:  117 
Cited  !n  Pacific  Rolling-Mill  Co.  v.  Hamilton. 

61  Fed.  478 — ^United  States  v.  Booker,  98 
Fed.  294 — State  v.  Hunklns,  90  Wis.  271,  63 
N.  W.  167. 

202-3.  The  purpose  of  the  statutes  being 
construed,  and  the  circiunstances  of  their 
passage,  considered.    Bate  l^efrigerating  Co. 


V.  Sulzberger,  157  U.  S.  1,  15  Sup.  Ct.  Rep. 
508,  39:  601 

Cited  In  Re  laslgi,  79  Fed.  754. 

204.  Reference  was  made  to  the  reports  of 
legislative  committees  to  ascertain  the  pur- 
pose of  Congress  in  adopting  the  statute  in 
question.  Church  of  the  Holy  Trinity  v. 
United  States,  143  U.  S.  457,  12  Sup.  Ct. 
Rep.  511,  36:  226 
Cited  In  Chesapeake  ft  P.  Teleph.  Co.  v.  Mann- 
ing. 186  U.  S.  246,  46  L.  ed.  1147,  22  Sup. 
Ct.  Rep.  881. 

—  Editorial  notes. 

Construction  of  statute  according  to  pur- 
pose for  which  it  was  passed.  22:  736 

Motive  of  legislature  as  aid  to  construc- 
tion. 23:  119 

Rule  where  act  is  nnamblgnons. 

Effect  of  Practical  Construction  by 
Executive  Officers,  see  infra,  269, 
275,  278. 

205.  The  courts  will  not  give  construction 
to  an  act  of  Congress  when  the  words  are 
unambigous  and  the  intent  is  plain.  Dewey 
V.  United  States,  178  U.  S.  510,  20  Sup.  Ct. 
Rep.  981,  44:  1170 
Cited  in  White  v.  United  States.  191  U.  S.  552, 

48  U  ed.  298,  24  Sup.  Ct.  Rep.  171— Barnett 
v.  United  States,  37  Ct.  CI.  57 — Clark  v. 
United  States,  37  Ct.  CI.  72— Orr  v.  United 
States,  37  Ct.  CI.  301— White  v.  United 
States,  37  Ct.  CI.  878 — White  v.  United 
States,  87  Ct.  CI.  382— Fulford  v.  United 
States,  38  Ct.  CI.  552 — Southern  R.  Co.  v. 
Machinists'  Local  Union  No.  14,  111  Fed. 
57— Re  Wolf,  122  Fed.  133. 

206.  There  is  no  ground  for  judicial  con- 
struction of  a  statute,  where  the  legislative 
intent  is  plain,  the  language  being  without 
ambiguity.  United  S&tes  v.  Fisher,  2 
Cranch,  358,  2:  304 
Cited  in   Doggett  v.  Florida  R.  Co.  99   U.   S. 

78,  25  L.  ed.  303 — Lake  County  v.  Rollins, 
130  U.  S.  671,  32  L.  ed.  1063,  9  Sup.  Ct. 
Rep.  651 — Bate  Refrigerating  Co.  v.  Sulz- 
berger, 157  U.  S.  38,  39  L.  ed.  611,  15  Sup. 
Ct.  Rep.  508 — Dewey  v.  United  States,  178 
U.  S.  521,  44  L.  ed.  1174,  20  Sup.  Ct.  Rep. 
981 — Berlin  Iron  Bridge  Co.  v.  San  Antonio, 
62  Fed.  889 — Knox  County  v.  Morton.  15 
C.  C.  A.  673,  32  U.  S.  App.  613,  68  Fed. 
789 — Shreye  v.  Cheesman,  16  C.  C.  A.  416. 
32  U.  S.  App.  676,  69  Fed.  789— St.  Paul. 
M.  ft  M.  R.  Co.  V.  Sage.  17  C.  C.  A.  565,  ;i6 
U.  S.  App.  340,  71  Fed.  47 — Barber  Asphalt 
Paying  Co.  v.  Denver,  19  C.  C.  A.  148,  oiV 
U.  S.  App.  499,  72  Fed.  345 — Pearsall  v. 
Great  Northern  R.  Co.  73  Fed.  942— Webber 
v.  St.  Paul  City  R.  Co.  38  C.  C.  A.  84.  97 
Fed.  145 — McMaster  y.  New  York  L.  Ins. 
Co.  40  C.  C.  A.  130,  99  Fed  868— The  Kes- 
tor,  110  Fed  438 — Southern  R.  Co.  v.  Ma- 
chinists' Local  Union  No.  14,  111  Fed.  57— 
Swarts  v.  Slogel.  54  C.  C.  A.  405,  117  Fed. 
19— .Johnson  v.  Southern  P.  Co.  54  C.  C.  A. 
512,  117  Fed.  460 — Chauncey  y.  Dyke  Bros. 
55  C.  C.  A.  505,  119  Fed.  16 — McDormon  v. 
Southern  P.  Co.  122  Fed.  676 — Karmer.«i* 
Loan  &  T.  Co.  y.  Sioux  Falls,  131  Fed.  908 
— Bartlett  y.  Morris,  9  Port.  (Ala.)  268 — 
Eslava  v.  Boiling,  22  Ala.  736- -Tape  v. 
Hurley,  66  C'al.  474 — Booth  v.  Booth,  7  Conn. 
368 — Farrel  Foundry  y.  Dart.  26  Conn.  381 
— People  V.  Wintormute,  1  Dak.  90,  46  N. 
W.  694 — People  ex  rel.  Redman  v.  Wren,  & 
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111.  277— Ohio  ft  M.  R.  Co.  t.  People,  123 
III.  485.  14  N.  B.  874— Case  t.  Wlldrldge. 
4  Ind.  54 — Stout  v.  Grant  County,  107  Ind. 
347.  8  N.  E.  222— United  States  Sav.  Fund 
ft  Invest.  Co.  ▼.  Harris*  142  Ind.  231,  40  N. 
E.  1072— Smith  ▼.  Thursby,  28  Md.  260— 
Leonard  v.  Wiseman,  31  Md.  205 — Maxwell 
V.  State,  40  Md.  292— Ladd  v.  Methodist 
Episcopal  Church,  2  Mich.  N.  P.  157 — 
learned  y.  Corley,  43  Miss.  703 — Eskridge  v. 
McGruder,  45  Miss.  30:^— Selden  ▼.  Hall,  21 
Mo.  App.  466 — State  y.  Williams,  35  Mo. 
App.  547— Smith  y.  Williams,  2  Mont.  200— 
Davis  y.  Clark,  .2  Mont.  396 — Shellenberger 
V.  Ransom,  41  Neb.  643,  25  L.R.A.  575.  59 
N.  W.  935 — Brown  v.  Davis,  1  Nev.  414 — 
Hale  v.  Everett,  53  N.  H.  165,  16  Am.  Rep. 
82— Rudderow  v.  State,  31  N.  J.  L.  515— 
White  v.  White,  61  N.  J.  Eq.  631.  47  Atl. 
628— Bull  v.  Southwlck,  2  N.  M.  384— Wyn- 
koop  y.  rialbut,  43  Barb.  268 — People  v. 
Fitch.  89  Ilun.  313.  35  N.  Y.  Supp.  193— 
Lafayette  Ben.  Soc.  v.  Lewis,  7  Ohio.  pt.  1.  p. 
86 — Choctaw,  O.  ft  G.  R.  Co.  v.  Alexander, 
7  Okla.  595,  54  Pac.  421— State  v.  Williams, 

2  Strobh.  F.  477— State  v.  Holman.  3  M' 
Cord.  L.  307 — State  v.  Delesdenier.  7  Tex. 
106 — Cllne  ▼.  State,  36  Tex.  Crim.  Rep. 
351,  61  Am.  St.  Rep.  850,  36  S.  W.  1099 — 
Buffham  v.  Racine,  26  Wis.  453. 

207.  Where  the  meaning  of  a  Btatute  is 
plain,  it  is  the  duty  of  the  courts  to  enforce 
it  according  to  its  obvious  terms.  In  such  a 
case  there  is  no  necessity  for  construction. 
Thornley  v.  United  States,  113  U.  S.  310,  5 
Sup.  Ct.  Rep.  491,  28:  999 
Doe  ex  dem.  Poor  v.  Considine,  6  Wall.  458, 

18:  869 
Oiicd  in  Hamilton  v.  Rathbone,  176  U.  S.  410, 
44  L.  ed.  221,  20  Sup.  Ct.  Rep.  155— Valk 
v.  United  Statos,  29  Ct.  CI.  70 — Lowe  v. 
United  States.  38  Ct.  CI.  170— Allen  v.  Unit- 
ed States,  52  Fed.  577 — Marine  v.  Packham, 

3  C.  C.  A.  211,  8  U.  S.  App.  93,  52  Fed. 
580 — United  States  v.  Allen.  7  C.  C.  A.  550, 
15  U.  S.  App.  252.  58  Fed.  867— United 
States  V.  Debs.  5  Inters.  Com.  Rep.  203,  64 
Fed.  749— KIcckhoefer  v.  United  States,  19 
App.  D.  C.  416. 

208.  Where  a  law  is  expressed  in  plain 
and  unambiguous  terms,  whether  those 
terms  are  general  or  limited,  the  lerrislatuie 
should  be  intended  to  mean  what  it  has 
plainly  expressed.  There  is  even  stronger 
reason  for  adhering  to  this  rule  in  the  case 
of  a  constitution  than  in  that  of  a  statute. 
Lake  County  v.  Rollins,  130  U.  S.  662,  9 
Sup.  Ct.  Rep.  651,  32:  1060 
Cited  in  Yerke  v.  United  States.  173  U.  S.  442, 

43  L.  ed.  761,  19  Sup.  Ct.  Rep.  441 — Ham- 
ilton V.  Rathbone.  175  U.  S.  419,  44  L.  ed. 
221,  20  Sup.  Ct.  Rep.  155 — Whitman  v.  Na 
tional  Bank.  176  U.  S.  563.  44  L.  ed.  690. 
20  Sup.  Ct.  Rep.  477 — Dewey  v.  UnJtod 
States,  178  U.  S.  521,  44  L.  ed.  1174.  20  Sup. 
Ct.  Rep.  981 — Barnett  v.  United  States,  37 
Ct.  CI.  58— Clark  v.  I'nlted  States,  37  Ct. 
CI.  73 — Lowe  v.  United  States.  38  Ct.  CI.  179 
— Fulford  V.  United  States,  38  Ct.  CI.  552— 
McDermott  v.  ChIcaf?o  &  N.  W.  R.  Co.  3  L.R. 
A.  457,  38  Fed.  533 — Heller  v.  Magone,  38 
Fed.  911 — Berlin  Iron  Bridge  Co.  v.  San 
Antonio,  62  Fed.  889 — Brazoria  County  v. 
Youngstown  Bridge  Co.  25  C.  C.  A.  312,  80 
Fed.  16 — Re  Baumann.  96  Fed.  948 — Re 
Oliver.  109  Fed.  788 — Southern  R.  Co.  v. 
Machinists'  Local  Union  No.  14.  Ill  Fed.  57 
— Chauncey  v.  Dyke  Bros.  55  C.  C.  A.  594. 


119  Fed.  16 — Farmers*  Loan  &  T.  Co.  ▼. 
SIouz  Falls,  131  Fed.  907— Kieckhoefer  t. 
United  States,  19  App.  D.  C.  416 — Chicago 
V.  Galpin,  183  111.  406.  65  N.  B.  731 — 
State  V.  Santee,  111  Iowa,  7,  63  L.R.A.  768, 
82  Am.  St.  Rep.  222.  82  N.  W.  445— Reynolds 
V.  Waterville,  92  Me.  316,  42  Atl.  55a— Lamar 
Water  &  Electric  Light  Co.  v.  Lamar.  128 
Mo.  188,  32  L.R.A.  159.  26  S.  W.  1025 — 
Gray  v.  Stiles,  6  Okla.  530.  49  Pac.  108:1 
— McAleer  v.  Angell,  19  R.  I.  694,  36  Atl. 
588 — Cline  v.  State,  36  Tex.  Crlm.  Rep.  351, 
61  Am.  St.  Rep.  850,  36  a  W  1099 — 
Fritsch  V.  Salt  Lake  County,  15  Utah.  94.  47 
Pac.  1026 — State  ex  rel.  Weiss  v.  District 
Board,  76  Wis.  209,  7  L.R.A.  341,  20  Am. 
St.  Rep.  41 — State  ex  rel.  Lamb  v.  Cunning- 
ham,  83  Wis.  142,  17  L.R.A.  168,  35  Am. 
St.  Rep.  27,  53  N.  W.  35 — Earles  r.  Wells, 
94  Wis.  296.  59  Am.  St.  Rep.  885,  68  N.  W. 
964 — ^tate  ex  rel.  Runge  v.  Anderson.  100 
Wis.  530,  42  L.R.A.  242.  76  N.  W.  482 — 
School  DIst.  No.  3  v.  Western  Tube  Co.  6 
Wyo.  198,  38  Pac.  922. 

209.  Where  the  language  of  a  statute  is 
transparent,  and  its  meaning  clear,  there  is 
no  room  for  the  office  of  construction;  there 
should  be  no  construction  where  there  is 
nothing  to  construe.  Liewis  v.  United 
States,  92  U.  S.  618,  23:  513 
Cited  in  United  States  v.  Chong  Sam,  47  Fed. 

884 — Marine  v.  Packham,  8  C.  C.  A.  212, 
8  U.  S.  App.  93,  52  Fed.  580 — Lingo  v.  Har- 
ris, 73  6a.  30 — Bent  v.  Hubbardston.  138 
Mass.  100. 

210.  In  a  statute  where  the  intent  is  plain, 
nothing  is  left  to  construction.  Doggett  v. 
Florida  R.  Co.  99  U.  S.  72,  25:  301 
Cited   in    Lake   County   v.    Rollins,    130   U.    S. 

671,  32  L.  ed.  1063,  0  Sup.  Ct.  Rep.  651 
— Berlin  Iron  Bridge  Co.  v.  San  Antonio.  62 
Fed.  889 — Chauncey  v.  Dyke  Bros.  55  C.  C. 
A.  695,  119  Fed.  17 — Farmers'  Loan  &  T. 
Co.  V.  Sioux  Falls.  181  Fed.  908 — Cline  ▼. 
State.  36  Tex.  Crim.  Rep.  351.  61  Am.  St. 
Rep.  850,  36  S.  W.  1099. 

211.  Where  the  language  of  the  act  is  ex- 
plicit, the  words  used  should  not  be  departed 
from  to  give  an  effect  to  the  law  which  may 
be  supposed  to  have  been  designed  by  the 
legislature.  Bate  Refrigerating  Co.  v.  Sulz- 
berger, 157  U.  8.  1,  15  Sup.  Ct.  Rep.  508. 

39:  601 
Cited  In  Murphy  v.  United  States,  68  Fed.  910 
— National  Mach.  Co.  v.  Wheeler  &  W.  Mfg. 
Co.  72  Fed.  199— Butler  v.  United  States, 
87  Fed.  665 — United  States  v.  Fifty  Boxes  & 
Packages  of  Lace.  92  Fed.  602 — Han  if  en 
V.  Price,  96  Fed.  441 — People  ex  rel.  Olcott 
V.  House  of  Refuge,  22  App.  Div.  257,  47 
N.    T.    Supp.    767. 

212.  Where  the  language  of  a  statute  is 
not  ambiguous  it  must  be  construed  in  its 
natural  and  obvious  sense.  United  States 
V.  Union  P.  R.  Co.  91  U.  S.  72,  23:  224 
Cited  In  United  States  v.  Church  of  the  Holy 

Trinity,  36  Fed.  304 — Franklin  Street  Soc. 
V.   Manchester,   60  N.   H.   349. 

Intent  disclosed  by  lang^uage  of  act. 

213.  The  spirit  of  the  act  must  be  ex- 
tracted from  the  words  of  the  act,  and  not 
from  conjecture  aliunde,  Gardner  v.  Col- 
lins, 2  Pet.  58,  7:  347 
Cited  in  Ikelheimer  v.  Chapman,  32  Ala.  697 — 

Wetmore  v.  State,  55  Ala.  201 — Lane  ▼.  RohU 
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103  Mich.  43,  01  N.  W.  347— State  ex  rel. 
<3arth  v.  Switzler,  143  Mo.  327,  40  L.K.A. 
289,  65  Am.  St.  Rep.  653,  45  S.  W.  245— 
Brower  v.  Hunt,  18  Ohio  St  341 — Henry  v. 
Trustees.  48  Ohio  St.  683.  30  N.  E.  1122— 
SUngluir  V.  Weaver,  66  Ohio  St.  627,  64  N.  B. 
574 — McFerren  ▼.  Umatilla  County,  27  Or. 
313,  40  Pac.  1013. 

214.  The  general  rule  of  statutory  con- 
struction is  that  the  intent  of  the  lawmaker 
is  to  be  found  in  the  language  that  he  has 
used;  and  that  language  is  always  control- 
ling unless  there  are  cogent  reasons  for  be- 
lieving that  the  language  does  not  fully  and 
accurately  disclose  the  intent.  United  States 
V.  Goldenberg,  168  U.  S.  95,  18  Sup.  Ct.  Rep. 
3,  42:  394 
Cited  In  Hamilton,  v.  Rathbone,  175  U.  S.  419. 

44  L.  ed.  221,  20  Sup.  Ct.  Rep.  155 — Plrie 
y.  Chicago  Title  &  T.  Co.  182  U.  S.  452,  40 
L.  ed.  1179,  21  Sup.  Ct.  Rep.  906— Butler  ▼. 
United  States.  87  Fed.  665 — Postal  Teleg. 
Cable  Co.  ▼.  Southern  R.  Co.  89  Fed.  194 — 
Plummer  y.  United  States,  116  Fed.  1022 — 
Kieckhoefer  y.  United  States,  19  App.  D.  C. 
416. 

215.  Legislative  intent  determining  stat- 
utory construction  is  to  be  searched  for  in 
the  words  which  the  legislature  has  em- 
ployed, and  there  is  no  ground  for  construc- 
tion where  apt  language  is  found.  The  Paul- 
ina V.  United  States,  7  Cranch  52,  3:  266 
Cited  in  Re  Nounan.  7  Nat,  Bankr.  Reg.  18 — 

The  Meteor,  Fed.  Cas.  No.  9,498 — Re  Swear- 
inger,  5  Sawy.  53,  Fed.  Cas.  No.  13,683 — 
Montgomery  County  y.  Cochran,  116  Fed.  996 
— Bartlett  y.  Morris.  9  Port.  (Ala.)  268 — 
Lehman  v.  Robinson.  59  Ala.  238 — Eason  v. 
SUte.  11  Ark.  495 — Cory  y.  Carter,  48  Ind. 
337,  17  Am.  Rep.  738 — Leonard  y.  Wiseman, 
31  Md.  205 — State  y.  Sinks,  42  Ohio  St.  367 
— Irwin  y.  Irwin,  2  Okla.  218,  37  Pac.  548 — 
•Com.  y.  American  Car  &  Foundry  Co.  203 
Pa.  306,  52  Atl.  326 — Pennsylvania  R.  Co. 
y.  Pittsburgh,  104  Pa.  552 — Delaplane  v. 
Crenshaw,   15  Gratt.   481. 

216.  It  is  the  duty  of  the  court  to  ascer- 
tain the  meaning  of  the  legislature  from 
the  words  used  in  the  statute  and  the  sub- 
ject-matter to  which  it  relates.  Brewer  v. 
Bloughen.  14  Pet.  178.  10:  408 
Cited   In   Carroll   v.  Carroll.   16  How.   283,   14 

L.  ed.  940 — Western  U.  Teleg.  Co.  v.  Eyser, 
19  Wall.  432,  22  L.  ed.  46 — Washington 
Market  Co.  v.  Hoffman.  101  U.  S.  116,  25 
L.  ed.  784 — Ckilhoun  Gold  Min.  Co.  v.  AJnx 
Gold  Min.  Co.  27  Colo.  15,  50  L.R.A.  219,  83 
Am.  St.  Rep.  17,  59  Pac.  607 — Vermont 
Loan  ft  T.  Co.  v.  Whithed,  2  N.  D.  102,  49 
N.  W.  318 — State  ex  rel.  I^nnoy  v.  I^annoy, 
SO  Ind.  App.  .^38.  65  N,  B.  1052— State  ex 
rel.  Garth  v.  SwUzler.  143  Mo.  327,  40  LR. 
A.  289,  65  Am.  St.  Rep.  653.  45  S.  W.  245— 
Smiley  v.  Sampson.  1  Neb.  00. 

217.  The  true  sense  of  the  words  of  a 
statute  is  to  be  determined  by  the  nature  of 
the  particular  provision,  and  by  the  con- 
text, rather  than  according  to  strict  gram- 
matrical  construction.  Ke  Bollman,  4 
Cranch,  75,  2:  554 
Cited  in  Brady  y.  Bartlett,  56  Cal.  864. 

218.  Legislative  intent  to  confirm  a  land 
title  will  not  be  inferred  from  obscure 
statutory  language,  where  the  intent,  if  it 


exists,    depends    upon    many    implications. 
Hot  Springs  Cases,  92  U.  S.  698,        23:  690 

Ijetter  and  technical  rules  yield  to  In- 
tention. 

219.  Statute  construed  so  as  to  give  effect 
to  legislative  intent  rather  than  the  letter. 
Murray  v.  Baker,  3  Wheat.  541,  4:  454 
Cited   in    United    States   v.    Dustin,    Fed.    Cas. 

No.  15,012 — Institute  for  Education  of  Mute 
&  Blind  v.  Henderson,  18  Colo.  105,  18  L. 
R.A.  400,  31  Pac.  714— Shellabarger  v.  JacK- 
son  County,  50  Kan.  141,  32  Pac.  132— Gray 
y.  Cumberland  County,  83  Me.  4.36,  22  Atl. 
376 — Re  Railroad  Comrs.  87  Me.  254,  32 
Atl.  803— Wadsworth  v.  MarshaM,  88  Me. 
269,  32  L.R.A.  589,  34  Atl.  30— Schurmclor 
V.  St.  Paul  &  P.  R.  Co.  10  Minn.  93,  88  Am. 
Dec.  59,  Gil.  59. 

220.  The  letter  of  a  statute  will  not  be 
deemed  so  unequivocal  as  to  include  an  act 
which  is  out  of  the  mischief  intended  to  be 
guarded  against.  Faw  v.  Marsteller,  2 
Cranch,  10,  2:  191 
Cited  in  Mangham  v.  Cox,  29  Ala.  88 — Siming- 

ton  v.  State,  5  Ind.  484 — White  v.  Wager, 
32  Barb.  253— State  v.  Delesdenler,  7  Tex. 
106. 

221.  Every  technical  rule  as  to  the  con- 
struction or  force  of  particular  terms  must 
yield  to  the  clear  expression  of  the  para- 
mount will  of  the  legislature.  Wilkinson  v. 
Leland,  2  Pet.  627,  7:  542 
Cited  in  Stat«  v.  Smith,  40  Ark.  433— Seabury 

v.  Arthur,  28  Cal.  150 — San  Francisco  v. 
Mooney,  106  Cal.  588,  39  Pac.  852 — Brown 
County  y.  Aberdeen,  4  Dak.  408,  31  N.  W. 
735 — Sanborn  v.  Sanborn,  62  N.  H.  639 — 
People  V.  Quant,  12  How.  Pr.  91 — Bralth- 
waite  y.  Cameron,  3  Okla.  635,  88  Pac.  1084 
— Philadelphia  v.  Lnkens,  3  Phila.  334,  16 
Phlla.  Leg.  Int.  36 — Jeflferls  v.  Shearer,  5 
Phlla.  332,  20  Phila.  Leg.  Int.  245— State 
V.  Delesdenler,  7  Tex.  107 — Seat  of  Govern- 
ment Case,  1  Wash.  Terr.  128. 

222.  The  intention  of  the  legislature, 
clearly  expressed  in  a  constitutional  enact- 
ment, should  not  be  defeated  by  too  rigid 
adiierence  to  the  letter  of  the  statute,  or  by 
technical  rules  of  construction.  Any  con- 
struction should  be  disregarded  which  leads 
to  absurd  consequences.  Oates  v.  First  Nat. 
Bank,  100  U.  S.  239,  25:  580 
Cited    In    Church    of    Holy    Trinity    y.    United 

States,  143  U.  S.  462,  36  L.  ed.  229.  12  Sup. 
Ct.  Rep.  511 — Lau  Ow  Bew  v.  United  Statics, 
144  U.  S.  59,  36  L.  ed.  344,  12  Sup.  Ct. 
Rep.  517 — United  States  v.  Trans-MIssourl 
Freight  Asso.  166  U.  S.  354,  41  L.  ed.  1032, 
17  Sup.  Ct.  Rep.  540— Wool  ridge  v.  McKenna, 
8  Fed.  659— Mobile  Sav.  Bank  v.  Patty,  16 
F'ed.  752 — Swayne  v.  Hager,  13  Sawy.  621. 
37  Fed.  783— United  States  v.  Huggett,  40 
Fed.  642 — Aspley  v.  Murphy,  50  Fed.  377 
— The  Louis  Olsen,  52  Fed.  656 — Lee  Kan 
V.  United  States,  10  C.  C.  A.  673,  15  U.  S. 
App.  516,  62  Fed.  919 — Re  Moore,  111  Fed. 
146 — Tsol  Sim  v.  United  States,  54  C.  C.  A. 
160,  116  Fed.  926 — State  v.  Smith,  40  Ark. 
433— Nellsvllle  Bank  v.  Tuthill,  4  Dak.  301, 
30  N.  W.  154— Brown  County  v.  Aberdeen, 
4  Dak.  408,  31  N.  W.  735— Perry  County  v. 
Jefferson  County,  94  111.  221 — Shellabarger 
V.  Jackson  County,  50  Kan.  141,  32  Pac. 
132 — Gray  v.  Cumberland  County,  83  Me. 
435,  22  Atl.  376 — Wadsworth  y.  Marshall, 
88    Me.    268,    32    L.R.A.    589,    34    Atl.    30 — 
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Chase  v.  Walker,  167  Mass.  297«  45  N.  E. 
916 — Sanborn  v.  Sanborn,  62  N.  H.  639 — 
Opinion  of  the  Justices,  66  N.  H.  657,  38 
Atl.  1076 — ^McGregor  ▼.  Home  Ins.  Co.  33 
N.  J.  Eq.  187 — Scottish  Mortg.  &  Land 
•  Invest.  Co.  y.  McBroom.  6  N.  M.  587,  30 
Pac.  859 — Russell  v.  Ayer,  120  N.  C.  207, 
37   L.R.A.   253,   27   S.   E.   133. 

223.  A  statute  is  to  be  interpreted  accord- 
ing to  the  intent  of  the  legislature,  apparent 
upon  its  face;  and  every  technical  rule,  as 
to  the  construction  or  force  of  particular 
terms,  must  yield  to  the  clear  expression  of 
the  paramount  will  of  the  legislature. 
United  States  v.  Freeman,  3  How.  556, 

11:724 
Cited  in  United  States  v.  Babbit,  1  Black  61, 
17  L.  ed.  96 — Stewart  v.  Kahn  (Stewart  v. 
Bloom)  11  Wall.  504,  20  L.  ed.  178— Atkins  v. 
Fibre  Disintegrating  Co.  18  Wall.  801,  21  L. 
ed.  844 — Western  U.  Tel  eg.  Co.  v.  Eyser,  19 
Wall.  427,  22  L.  ed.  44— Fisher  ▼.  United 
States,  15  Ct.  CI.  828 — Dickson  v.  District 
of  Columbia,  18  Ct.  CI.  646 — Jewett  v.  Cu- 
nard,  3  Woodb.  &  M.  292,  Fed.  Cas.  No.  7,310 
— Re  L«ong  Yick  Dew,  10  Sawy.  46,  19 
Fed.  495 — Re  Chew  Heong,  10  Sawy.  374, 
21  Fed.  799— Price  v.  Stone,  49  AJa.  550— 
Nackall  v.  District  of  Columbia,  16  App. 
D.  C.  807 — Kleckhoefer  v.  United  SUtes,  19 
App.  D.  C.  416 — Barney  ▼.  Buffalo,  15  Barb. 
470. 

224.  Where  a  statute  is  clear  and  free 
from  all  ambiguity,  the  letter  of  it  is  not  to 
be  disregarded  in  favor  of  a  mere  presump- 
tion as  to  what  is  the  policy  of  the  govern- 
ment, even  though  it  may  be  the  settled 
practice  of  an  executive  department.  St. 
Paul,  M.  &  M.  R.  Co.  v.  Phelps,  137  U.  S. 
528,  11  Sup.  Ct.  Rep.  168,  34:  767 
Cited  in  Knox  County  v.  Morton,  15  C.  C.  A. 

673,  32  U.  S.  App.  513,  68  Fed.  789 — Shreve 
V.  Cheesman,  16  C.  C.  A.  416,  32  U.  S.  App. 
676.  69  Fed.  789— St.  Paul,  M.  &  M.  R.  Ca 
V.  Sage,  17  C.  C.  A.  565,  36  U.  S.  App.  840, 

71  Fed.  47 — Barber  Asphalt  Paving  Co.  v. 
Denver,  19  C.  C.  A.  148.  36  U.  S.  App.  499, 

72  Fed.  345 — Pearsall  v.  Great  Northern  R. 
Co.  73  Fed.  942 — ^Webber  v.  St.  Paul  City 
R.  Co.  38  C.  C.  A.  84,  97  Fed.  145— McMas- 
ter  V.  New  York  L.  Ins.  Co.  40  C.  C.  A.  130, 
99  Fed.  868 — Swarts  v.  Slegel.  54  C.  C.  A. 
405,  117  Fed.  19 — Johnson  v.  Southern  P. 
Co.  54  C.  C.  A.  512,  117  Fed.  466 — People 
ex  rel.  Krause  v.  Harrison,  191  111.  271,  61 
N.  E.  99. 

Avoidance  of  absurd  consequences. 

See  also  supra,  172;  infra,  473;  Duties, 
388. 

225.  A  construction  of  a  statute  produc- 
ing absurdities,  or  consequences  in  direct 
violation  of  its  own  provisions,  is  to  be 
avoided.  Huidekoper  v.  Douglass,  3  Cranch, 
1,  2:  347 
Cited  In  Leavltt  v.  Loverlng,  64  N.  H.  608,  1 

L.R.A.  59,  15  Atl.  414— Weatherhead  v.  Bled- 
soe, 2  Overt.  374. 

226.  All  statutes  must  receive  a  sensible 
construction,  such  as  will  effectuate  the 
legislative  intention,  and,  if  pos.sible,  so  as 
to  avoid  an  unjust  or  an  absurd  consequence. 
Hawaii  v.  Mankichi,  190  U.  S.  197,  23  Sup. 

Ct.  Rep.  787,  47:  1016 

Lau  Ow  Bew  v.  United  States,  144  U.  S.  47, 

12  Sup.  Ct.  Rep.  517.  36:  340 

Cited  In  Sioux  City  &  St.  P.  R.  Co.  v.  United 


States,  159  U.  S.  360,  40  L.  ed.  181,  1ft 
Sup.    Ct.   Rep.   17 — United   States  v.   Oresron 

6  C.  R.  Co.  164  U.  S.  539,  41  L.  ed.  545. 
17  Sup.  Ct.  Rep.  165— United  States  v. 
Trans-Mlssourl  Freight  Asso.  166  U.  S.  354, 
41  L.  ed.  1032,  17  Sup.  CH.  Rep.  540— Re 
Chapman,  166  U.  S.  667,  41  L.  ed.  1158.  17 
Sup.  Ct.  Rep.  677 — United  States  v.  Cue 
Llia,  176  U.  S.  467,  44  L.  ed.  548,  20  Sap. 
Ct.  Rep.  415 — Hawaii  v.  Mankichi,  190  U. 
S.  214,  47  U.  ed.  1021,  23  Sup.  Ct.  Rop.  787 
— Jacobson  v.  Massachusetts,  197  U.  S.  39, 
49  L.  ed.  655,  25  Sup.  Ct.  Rep.  358 — Van 
Patten  v.  Chicago,  M.  &  St.  P.  R.  Co.  81 
Fed.   547 — Harless   v.    United   States,   31    C. 

C.  A.  402,  59  U.  S.  App.  745.  88  Fed.  102 — 
Re  Hlgglns,  2  N.  B.  N.  Rep.  117,  97  Fed- 
776 — United  States  ex  rel.  Anderson  v.  Burke, 

99  Fed.  898 — Robards  Tobacco  Co.  v.  Franks. 
103  Fed.  279 — Roberts  v.  Pncific  &  A.  R.  & 
Nav.  Co.  104  Fed.  579 — Re  J.  D.  SpreckelB 
k  Bros.  Co.  104  I^ed.  882— Manley  v.  Tow, 
110  Fed.  247— Re  Moore,  111  Fed.  149 — 
United  States  v.  Hogg.  Ill  Fed.  294— Tsol 
Sim  ▼.  United  States  54  C.  C.  A.  160,  116- 
Fed.  926 — United  States  v.  Hogg,  50  C.  C. 
A.  611,  112  Fed.  912— St.  Paul,  M.  &  M.  R. 
Co.  V.  Western  U.  Tel  eg.  Co.  55  C.  C.  A. 
281,  118  Fed.  515 — Pabst  Brewing  Co.  v. 
Crenshaw,  120  Fe'd.  148 — Lansburgh  v.  Dis- 
trict of  Columbia,  11  App.  D.  C.  528 — 
Weigand    v.    District   of    (^olumbia,    22    App. 

D.  C.  571 — Opinion  of  .Tustices,  66  N.  H.  659. 
88  Atl.  1076 — Board  of  I-^ducatlon  v.  Brown,. 
12  Utah,  271,  42  Pac.  1109— Fabor  v.  Green. 
72  Vt.  118,  47  Atl.  391. 

227.  All  laws  should  receive  a  sensible 
construction.  General  terms  should  be  so 
limited  in  their  application  as  not  to  lead 
to  injustice,  oppression,  or  an  absurd  conse- 
quence. It  will  always,  therefore,  be  pre- 
sumed that  the  legislature  intended  excep- 
tions to  its  language  which  would  avoid  re- 
sults of  this  charact«^r.  The  reason  of  the 
law,  in  such  cases,  should  prevail  over  the 
letter.    United  States  v.  Kirby,  7  Wall.  482. 

19:  27a 
Cited  In  Carlisle  v.  United  States,  16  Wall.  153. 

21   L.   ed.    429 — Oates   v.    First    Nat.    Bank. 

100  U.  S.  244,  25  L.  ed.  582— Chew  Heons 
V.  United  States,  112  U.  S.  555,  28  L.  ed. 
776,  5  Sup.  Ct.  Rep.  255 — Church  of  the 
Holy  Trkilty  v.  United  States,  143  U.  S, 
460,  36  L.  ed.  228,  12  Sup.  Ct.  Rep.  511 — 
Law  Ow  Bew  v.  United  States,  144  U.  S. 
59,  36  L.  ed.  344,  12  Sup.  Ct.  Rep.  517 — 
Bate  Refrigerating  Co.  v.  Sulzberger,  157  U. 
S.  37,  39  L.  ed.  611,  15  Su]^  Ct.  Rep.  508 — 
United  States  v.  Trans-Mlss^rl  Freight  Asso. 
166  U.  S.  354,  41  L.  ed.  1032.  17  Sup.  Ct. 
Rep.  540 — United  States  v.  Goldenberg.  168 
U.  S.  103,  42  L.  ed.  398,  18  Sup.  Ct.  Rep. 
3 — Knowlton  v.  Moore.  178  U.  S.  77.  44 
L.  ed.  984,  20  Sup.  Ct.  Rep.  747 — PI  He 
V.  Chicago  Title  &  T.  Co.  182  U.  S.  452. 
45  L.  ed.  1179,  21  Sup.  Ct.  Rop.  90« — 
Hawaii  V.  Mankichi,  100  U.  S.  223.  47  L. 
ed.  1025,  23  Sup.  Ct.  Rep.  787— Jacobson  v. 
Massachusetts,  197  U.  S.  39.  49  L.  ed.  ar>."i. 
25  Sup.  Ct.  Rep.  358— Rocltwell  v.  United 
States,  21  Ct.  CI.  338— Wool ridpe  v.  Mc- 
Kenna,  8  Fed.  655 — Chinese  Laborers'  Case. 

7  Sawy.  546,  13  Fed.  294— Re  Leong  Yick 
Dew,  10  Sawy.  46,  19  Fed.  405 — Ro  Cbcra 
Heong  Chinese  Laborers'  Case,  10  Sawv.  373. 

21  Fed.   799— Re   Ah  Kee.   22  Blatchf.   523, 

22  Fed.  521— The  State  of  Maine.  22  Fed. 
730— The  Egypt,  25  Fed.  327— United  States 
V.  Doherty,  27  Fed.  734 — The  A  u  ran  la.  29 
Fed.  103— United  States  ex  rel.  Mcintosh 
V.   Crawford,   47    Fed.   566 — Bndd  v.    Budd. 
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69  Fed.  738— I^e  Kan  v.  United  States.  10 
C.  C.  A.  673,  15  U.  S.  A  pp.  516.  62  Fed 
919 — United  States  ▼.  Lee  Yung,  63  Fed. 
522 — Liverpool  &  L.  &  G.  Ins.  Co.  v.  Clunle. 
88  Fed.  179 — Scott  t.  Latimer,  33  C.  C.  A. 
4,  60  U.  S.  A  pp.  720,  89  Fed.  848 — Keene 
Five-Cent  Sav.  Bank  v.  Lyon  County,  90 
Fed.  534— Davis  v.  Botale,  34  C.  C.  A.  375. 
92  Fed.  328 — Liverpool  &  L.  &  G.  Ins.  Co. 
V.  Kearney,  36  C.  C.  A.  267.  94  Fed.  316 — 
Re  IlijfKlDS.  2  N.  B.  N.  Uep.  116,  97  Fed. 
776 — Norcross  v.  Nathan,  2  N.  B.  N.  Rep. 
409,  09  Fed.  418 — Roberts  v.  Pacific  &  A. 
R.  ft  Nav.  Co.  104  Fed.  578— Knights  Tem- 
plars' &  M.  Life  Indemnity  Co.  ▼.  Jarman, 
44  C.  C.  A.  100.  104  Fed.  644— Re  Moore, 
111  Fed.  140— Tsol  Sim  v.  United  States. 
54  C.  C.  A.  160,  116  Fed.  926— St.  Paul,  M. 
ft  M.  R.  Co.  ▼.  Western  U.  Teleg.  Co.  55  C.  C. 
A.  281,  118  Fed  515 — Pabst  Brewing  Co. 
Y.  Crenshaw,  120  Fed.  151 — Ex  parte  Reaves, 
121  Fed.  850 — Mutual  Reserve  L.  Ins.  Co. 
y.  Roth,  122  Fed.  858— United  Shoe  Ma- 
chinery Co.  V.  Dupleflsis  Independent  Shoe 
Machinery  Co.  133  Fed.  933 — State  v.  Smith, 
40  Ark.  433 — Ex  parte  Lorenzen,  128  Cal. 
439,  50  L.R.A.  58,  79  Am.  St.  Rep.  47,  61 
Pac.    68— Ex    parte   McCIaln.    134    Cal.    Ill, 

54  L.R.A.  779,  86  Am.  St.  Rep.*  248,  66 
Pac.  69 — Mackall  v.  District  of  Columbia, 
16  A  pp.  D.  C.  307 — Perry  County  v.  Jeffer- 
son County,  94  111.  221 — Rodman  v.  Rey- 
nolds, 114  Ind.  150,  16  N.  E.  516— Lake 
Shore  ft  M.  S.  R.  Co.  v.  Cincinnati,  W.  ft 
M.  R.  Co.  116  Ind.  583  19  N.  E.  440— 
Midland  R.  Co.  v.  Wilcox,  122  Ind.  95,  23 
N.  E.  506 — Austin  ▼.  State,  22  Ind.  App. 
226.  53  N.  E.  481 — Shellabarger  v.  Jack- 
son County,  50  Kan.  141,  32  Pac.  132 — 
State  V.  Bolden,  107  La.  117,  90, Am.  St.  Rep. 
280.  31  So.  303 — State  v.  Sonler,  107  La. 
795,  32  So.  175 — Kent  v.  Mojonier,  36  La. 
Ann.  261 — Wolfe  v.  Joubert,  45  La.  Ann. 
1105,  21  L.R.A.  774,  13  So.  806— Penny 
T.  Walker,  64  Me.  434,  18  Am.  Rep.  269 — 
Gray  ▼.  Cuml^rland  County,  83  Me.  435, 
22  Atl.  376— Carrlgan  v.  Stillwell,  99  Me. 
437.  68  L.R.A.  388,  59  Atl.  683 — McGannon 
y.  Michigan  Millers'  Mut.  F.  Ins.  Co.  127 
Mich.  649.  54  L.R.A.  745.  89  Am.  St.  Rep. 
501,  87  N-  W.  61— St.  Louis  ft  S.  F.  R.  Co. 
y.  Evans  ft  H.  Fire  Brick  Co.  85  Mo.  329 
— Ex  parte  Marmaduke,  91  Mo.  254,  60 
Am.  Rep.  250.  4  S.  W.  91 — State  y.  Chyo 
Chlagk.  92  Mo.  409,  4  S.  W.  704 — Irvine 
y.  Leyh,  102  Mo.  211,  16  S.  W.  10— Roth 
y.  Gabbert.  123  Mo.  32,  27  S.  W.  528 — 
Verdln  v.  St.  Louis.  131  Mo.  163.  33  S.  W. 
480 — State  ex  rel.  Industrial  Home  v.  Pike 
County.  144  Mo.  280,  45  S.  W.  1096— Stubbs 
y.  Mulholland,  168  Mo.  73.  67  S.  W.  650— 
State  ex  rel.  Truman  v.  McKenney,  18  Nev. 
190,  2  Pac.  171 — State  ex  rel.  Wright  v. 
Dovey.  19  Nev.  399,  12  Pac.  910 — Opinion 
of  Justices,  66  N.  H.  659,  33  Atl.  1076— 
Weltman  v.  Posenecker.  19  Misc.  593,  44 
N.  Y.  Supp.  406 — Knowlton  v.  Moore.  9 
Pa.  Dlst.  R.  320 — West  Branch  Lumberman's 
Exchange  v.  LutB,  2  Pa.  Super.  Ct.  98 — 
Union  Bank  ft  T.  Co.  v.  Wright  (Tenn.)  52 
L.R.A.  470,  58  S.  W.  753 — State  v.  Phoenix 
Ins.  Co.  92  Tenn.  427,  21  S.  W.  893— Gant 
y.  American  Legion  of  Honor,  107  Tenn.  623, 

55  L.R.A.  471,  64  S.  W.  1070 — Somo  Lumber 
Co.  V.  Lincoln  County,  110  Wis.  294,  85 
N.  W.  1023. 

Extension  of  meaning:  of  words. 

Of  Penal  and  Criminal  Laws,  see  infra, 
II.  m. 

The  meaning  of  the  legislature  may^ 


he  extended  beyond  the  precise  words  used  in 
the  law,  from  the  reason  or  motive  upon 
which  the  legislature  proceeded,  from  the 
«nd  in  view,  or  the  purpose  which  was  de- 
signed; the  limitation  of  the  rule  being, 
that,  to  extend  the  meaning  to  any  case,  it 
must  be  shown  to  come  within  the  same 
reason  upon  which  the  law-makers  proceed- 
ed, and  not  merely  a  like  reason.  United 
States  V.  Freeman,  3  How.  556,  11 :  724 

Cited  In  Central  P.  R.  Co.  v.  United  States,  21 
Ct.  CI.  188— Goodall  v.  Tuttle,  3  Biss.  234, 
7  Nat.  Bankr.  Reg.  207,  Fed.  Cas.  No.  5,533 
— Ludlngton  v.  The  Nucleus,  Fed.  Cas.  No. 
8,598 — Beekman  v.  Hudson  River  W.  S.  R. 
Co.  35  Fed.  9 — United  States  v.  Ilugjjett,  40 
Fed.  643— Re  Van  Vllet,  10  L.R.A.  454,  43 
Fed.  767 — Central  Trust  Co.  v.  Cameron 
Iron  ft  Coal  Co.  47  Fed.  137 — Madison  v. 
Daley,  68  Fed.  755 — Thurber  v.  Miller,  14 
C.  C.  A.  437.  32  U.  S.  App.  209,  67  Fed. 
377 — United  States  v.  Boyd,  68  Fed.  582 
— Chauncey  v.  Dyke  Bros.  55  C.  C.  A.  587, 
119  Fed.  9 — Mutual  Reserve  L.  Ins.  Co. 
V.  Roth,  122  Fed.  858 — Re  Brodle,  63  C. 
C.  A.  422,  128   Fed.  668 — Barclay  v.  Plant, 

50  Ala.  515 — Cocciola  v.  Wood-Dlckerson 
Supply  Co.  136  Ala.  587,  33  So.  856 — North- 
em  P.  R.  Co.  V.  Barnes,  2  N.  D.  360,  51 
N.  W.  886 — Hevner  v.  Matthews,  4  App.  D. 
C.  391 — Kleckhoefer  v.  United  States,  19 
App.  D.  C.  416 — State  ex  rel.  Bash  v.  Jef- 
ferson County,  20  Fla.  432 — Shellabarger  v. 
Jackson  County,  50  Kan.  141,  32  Pnc.  132 
— Bennett  v.  American  Exp.  Co.  83  Me.  240, 
13  L.R.A.  33,  23  Am.  St.  Rep.  774,  22  Atl. 
159 — Re  Railroad  Comrs.  87  Me.  254.  32 
Atl.  863 — Wadsworth  v.  Marshall,  88  Me. 
269,  32  L.R.A.  589,  34  Atl.  30— Maine  C. 
R.  Co.  V.  Bangor  &  O.  T.  R.  Co.  89  Me.. 
564,  36  Atl.  1050 — State,  Duke,  Prosecutor, 
V.  Central  New  Jersey  Teleph.  Co.  53  N. 
J.  L.  350,  11  L.R.A.  667,  21  Atl.  460— 
Chamberlain  v.  Western  Transp.  Co.  44  N. 
Y.  300,  4  Am.  Rep.  681 — Re  Auchenbach's 
Contested  Election,  5  Pa.  Co.  Ct.  157 — Auch- 
enbach  v.  Seibert,  120  Pa.  166,  13  Atl.  558 
— Chase  v.  Swayne.  88  Tex.  226,  53  Am.  St. 
Rep.  742,  30  S.  W.  1049— Medley  v.  Med- 
ley, 81  Va.  273 — Pelican  School  Directors 
V.  Rock  Falls  School  Directors,  81  Wis.  483, 

51  N.  W.  871. 

Narrowing  meaning  of  words  or  pro- 
visions. 

See  also  supra,  174,  175;    infra,    297, 
299,  301,  311,  361. 

229.  The  operation  of  a  statute  may  be 
restrained  within  narrower  limits  than  its 
words  import,  where  it  is  evident  that  the 
literal  meaning  of  its  language  would  ex- 
tend to  cases  which  the  legislature  never  de- 
signed to  embrace  in  it.  Brewer  v.  Blough- 
er,  14  Pet.  178,  10:  408 

Cited  In  Relche  v.  Smythe,  13  Wall.  164,  20 
L.  ed.  567 — Atkins  v.  Fibre  Disintegrating 
Co.  18  Wall.  302,  21  L.  ed.  844— Petri 
V.  Commercial  Nat.  Bank,  142  U.  S.  6.'j0.  35 
L.  ed.  1146.  12  Sup.  Ct.  Rep.  325 — Hooper 
V.  California.  15.^  U.  S.  657,  39  L.  ed.  301, 
5  Inters.  Com.  Rep.  619,  15  Sup.  Ct.  Rep. 
207 — United  States  v.  American  Bell  Teleph. 
Co.  159  U.  S.  550,  40  L.  ed.  256.  16  Sup. 
Ct.  Rep.  69 — McKee  v.  United  States,  ltf4 
U.  S.  293,  41  L.  ed.  439.  17  Sup.  Ct.  Rep. 
92 — United  States  v.  Trans-Missouri  Freight 
Asso.  166  U.  S.  320.  41  L.  ed.  1020,  17  Sup. 
Ct.  Rep.  540 — Smith  v.  Manufacturers*  Nat. 
Bank,   9    Nat.    Bankr.    Reg.    124,    Fed.    Cas. 
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No.  18,076 — United  States  v.  Black,  1  Has- 
kell, 571,  12  Nat.  Bankr.  Reg.  841,  Fed. 
Cas.  No.  14.602 — United  States  v.  Dustln, 
Fed.  Cas.  No.  15,012 — Woolrldge  ▼.  McKenna, 
8  Fed.  659 — Re  Leong  Ylck  Dew,  10  Sawy. 
46,  19  Fed.  495 — Re  Chew  Heong,  10  Sawy. 
374,  21  Fed.  799— Re  Baldwin.  71  Cal.  77, 
12  Fac.  44 — White  v.  Wager,  32  Barb.  264 
— Randall  v.  Richmond  &  D.  R.  Co.  104  N. 
C.  421,  10  8.  B.  691 — Randall  ▼.  Richmond 
&  D.  R.  Co.  107  N.  C.  781,  11  L.R.A.  465, 
12  S.  E.  606 — Stames  t.  Hill,  112  N.  C.  23, 
22  L.R.A.  605,  16  S.  E.  1011— State  v. 
Vanderbilt,  37  Ohio  St.  643 — Com.  ex  rel. 
Elkin  y.  Sycamore  Street  R.  Co.  8  Dauphin 
Co.  Rep.  108,  30  Pitts.  L.  J.  N.  S.  339 — 
State  ex  rel.  Salt  Lake  City  v.  Eldredge,  27 
Utah,  488.  76  Fac.  337— Grubb  v.  Suit,  32 
Gratt.  208,  34  Am.  Rep.  765— Boiling  ▼. 
Boiling,  88  Va.  527,  14  S.  B.  67— McCanI 
V.  Thayer,  70  Wis.  148,  35  N.  W.  353— 
Kentzler  y.  American  Mut.  Accl.  Asso.  88 
Wis.  595,  43  Am.  St.  Rep.  934,  60  N.  W. 
1002. 

230.  Additional  words  of  qualification 
needed  to  harmonize  a  general  and  a  prior 
special  provision  in  the  same  statute  should 
be  added  to  the  general  provision,  rather 
than  to  the  special  one.  Rodgers  v.  United 
States,  185  U.  S.  83,  22  Sup.  Ct.  Rep.  582, 

46:816 
died  in  Mutual  L.  Ins.  Co.  v.  Hill.  193  U.  S. 
658,  48  L.  ed.  793.  24  Sup.  Ct.  Rep.  538 
— Ex  parte  Reaves,  121  Fed.  862 — Adams 
▼.  Dendy,  82  Miss.  142,  33  So.  843 — State 
ex  rel.  Cook  v.  Houser,  122  Wis.  614,  100 
N.  W.  964. 

Doubtful  and  obscure  words  In  statute. 

Taking  Statute  as  a  Whole  in  Determ- 
ining Meaning,  see  supra,  164,  165, 
181. 

Adoption  of  Legislative  Interpretation, 
see  infra,  251,  252. 

Penal  Statutes,  see  infra,  440. 

See  also  supra,  186. 

231.  Whenever  any  words  of  a  statute  are 
doubtful  or  obscure,  the  intention  of  the 
legislature  is  to  be  resorted  to  in  order  to 
find  the  meaning  of  the  words.  United 
States  v.  Freeman,  3  How.  556,  11:  724 
Cited  in   Switzer  v.  United  States,  38  Ct.  CI. 

291— McKay  v.  Hill,  1  Haskell,  286.  Fed. 
Cas.  No.  8,845 — Little  Rock  v.  United  States. 
43  C.  C.  A.  264,  103  Fed.  421 — x^iecknuetei 
v.  United  States.  19  App.  D.  C.  410— State 
V.  Hughes,  86  N.  C.  664 — Orange  &  A.  R. 
Co.  V.  Alexandria,  17  Gratt.  182— Claflln 
V.  Steonbock,  18  Gratt.  860 — State  v.  Shove, 
96  Wis.  9,  37  L.R.A.  146,  65  Am.  St.  Rep. 
17,  70  N.  W.  312. 

232.  In  case  of  obscure  or  doubtful  words 
or  phraseology,  the  intention  of  the  law- 
makers is  to  be  resorted  to,  if  discoverable 
from  the  context,  in  order  to  fix  and  control 
their  meaning  so  as  to  reconcile  them,  if 
possible,  with  the  general  policy  of  the  law. 
Wilson  V.  Rousseau,  4  How.  646,  11:  1141 
Cited  In  Bate  Refrigerating  Co.  v.   Sulzberger. 

157  U.  S.  37,  39  L.  ed.  611,  15  Sup.  Ct.  Uep. 
508— Knowlton  v.  Moore,  i78  U.  S.  77,  44 
L.  ed.  984.  20  Sup.  Ct.  Rep.  747 — Knowlton 
V.  Moore,  9  Pa.  DIst.  R.  320. 

Jjeglslative  mistakes. 

233.  In  construing  a  statute  of  descent, 
the  court  will  not  strive  to    correct    legis- 


lative mistakes,  but  will  follow  the  inten- 
tion as  expressed.  Bamitz  v.  Casey,  7 
Cranch,  456,  3:  403 

Cited  in  Carroll  v.  Carroll,  16  How.  283.  14 
L.  ed.  940 — Blair  v.  Adams,  59  Fed.  247. 

234.  A  law  is  not  changed  by  a  mistaken 
opinion  which  the  legislature  may  hold  con- 
cerning it.  Postmaster  General  v.  Early.  12 
Wheat.  136,  6:  577 
Cited  in  United  States  v.  The  Ohio,  9  Pbila. 

465,  Fed.  Cas.  No.  15,915 — Wheaton  v.  Pet- 
era,  8  Pet.  730,  Appx.  Fed.  Cas.  No.  17,48& 
— Wood  V.  Wood,  59  Ark.  451,  28  L.R..A 
160.  43  Am.  St.  Rep.  42,  27  S.  W.  641— 
Blanchard  v.  Detroit,  L.  ft  L.  M.  R.  Co.  81 
Mich.  49.  18  Am.  Rep.  142 — Rfaoades  v. 
Davies,  51  Mich.  311,  16  N.  W.  659. 

Following:     oonstructlon     declared     by- 
previous  acts. 

235.  Any  rule  of  construction  declared  by 
previous  acts  must  yield  to  the  intention  of 
the  legislature.  Brown  v.  Barry,  3  Dall. 
365,  1 :  63a 

d.  Effect  of  Usage  or  Custom, 

Effect  of  Legislative  or  Executive  Usage  or 

Custom,  see  infra,  II.  e. 
Usage  in  Executive  Department,  see  infra, 

256. 
Statute  Relating  to  Duties,  see  Duties,  17a. 
See  also  infra,  293. 

236.  Usages  long  established  and  followed 
have,  to  a  great  extent,  the  efficacy  of  law 
in  all  countries.  They  control  the  construc- 
tion, and  qualify  and  limit  the  force,  of 
positive  enactments.  Slidell  v.  Grandjean, 
111  U.  S.  412,  4  Sup.  Ct.  Rep.  475.  28:  321 
Cited  in  Baca  v.  Perez,  8  N.  M.  193.  42  Pac. 

162. 

237-8.  Long-continued  legislative  usajsre  is 
of  controlling  weight  upon  the  conntitution- 
ality  or  construction  of  an  act.  Per  Thomp- 
son, J.    Ogden  v.  Saunders,  12  Wheat.  213, 

6:  60e 

Cited  in  Wheelers'  Appeal,  45  Conn.  315 — 
Henderson  v.  Alexander,  2  Ga.  85 — Stat<»  ex 
rel.  Michener  v.  Harrison.  116  Ind.  300. 
19  N.  E.  146 — Hovey  v.  State.  119  Ini.  .-JSH, 
21  N.  E.  890 — Franklin  County  v.  Biintlnj?. 
Ill  Ind.  145,  12  N.  E.  151— White  Countr 
V.  Gwin,  136  Ind.  572,  22  L.U.A.  409.  36 
N.  E.  237 — Atty.  Gen.  v.  Preston,  50  Mich. 
179,  22  N.  W.  261— .State  v.  .Ten nines.  81 
Mo.  203,  51  Am.  Rep.  236— Re  ONeil.  91  N. 
Y.  520 — University  of  North  Carol  inn  v.  Mc- 
Iver,  72  N.  C.  83 — Grant  County  v.  Sels, 
5  Or.  245 — Knoxvllle  &  O.  R.  Co.  v.  Hicks, 
9  Baxt.  451. 

239.  Customs  and  usages  in  vogue  at  the 
time  of  the  passage  of  statutes  are  a  stand- 
ard of  interpretation  of  the  intention  of  the 
legislature.  Perrine  v.  Chesapeake  &  D. 
Canal  Co.  9  How.  172,  13:  92 
Cited  in  Bouham  v.  Charlotte,  C.  ft  A.  R.  Co. 

13  S.  C.  271. 

240.  In  case  of  conflict  between  a  local 
custom  and  a  statutory  regulation,  the  lat- 
ter, as  the  superior  authority,  must  con- 
trol.   Basey  v.  Gallagher,  20  Wall.  670. 

22:4S2 
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Editorial  note. 

Custom  and  usage  as  aid  to  construction. 

14:  925 

0.  Legisintive,  ContetnporaneouSf  or  Of- 
fioUU  Cangtruction  or  Practice* 

1,  In  General. 

Following  Judicial  Construction  of  Statutes, 

see  infra,  302-308. 
See  also  supra,  237. 

241.  Practical  construction  given  to  laws 
should  have  great  weight  in  determining 
doubtful  questions.  Bank  of  United  States 
V.  Halstead,  10  Wheat.  51,  6:  264 
died  in  People  ex  rel.  Woodyatt  v.  Thompson, 

155  III.  485.  40  N.  E.  307— State  ex  rel. 
Lewis  V.  Smith,  158  Ind.  562,  63  L.R.A. 
125,  63  N.  E.  25 — Clark  v.  Mowyer,  5  Mich. 
468— Detroit  City  R.  Co.  v.  Mills,  80  Mich. 
647,  48  N.  W.  1007 — Bridges  v.  Shallcross, 
6  W.  Ya.  576 — Chesapeake  &  O.  R.  Co.  v. 
Miller,  19  W.  Va.  421. 

242.  Where  the  meaning  of  a  statute  ap- 
pears to  be  perfectly  clear,  no  practice  in- 
consistent with  that  meaning  can  have  any 
effect.  United  SUtes  v.  Alger,  152  U.  S. 
384,  14  Sup.  Ct.  Rep.  635,  38:  488 
Cited  in  Fairbank  v.  United  States,  181  U.  S. 

310,  45  L.  ed.  878,  21  Snp.  Ct.  Rep.  648— 
Dean  Linseed  Oil  Co.  v.  United  SUtes,  78 
Fed.  469. 

Contemporaneoiis  oonstractions  in  gen- 
eral. 

Of     Constitution,     see     Constitutional 
Law,  32-42. 

243.  Contemporaneous  construction  of  a 
statute  should  not  be  overthrown  without 
cogent  reason.  New  Jersey  Steam  Nav.  Co. 
T.  Merchants'  Bank,  6  How.  344,  12:  465 
Cited  in  Lafayette,  M.  ft  B.  R.  Co.  v.  Gel^er, 

34  Ind.  203— Fall  v.  Hazelris?,  45  Ind.  585, 
15  Am.  Rep.  278. 

244.  The  construction  given  to  a  statute 
immediately  after  its  enactment,  and  long 
acquiesced  in,  will  not  be  disturbed  without 
cogent  reasons.  United  States  v.  State 
Bank  of  North  Carolina,  6  Pet.  29,  8:  308 
Cited  in  Unltel  States  v.  Moore,  95  U.  S.  763, 

24  L.  ed.  589 — Iowa  v.  McFarland,  110  U. 
S.  485,  28  L.  ed.  202,  4  Sup.  Ct.  Rep.  210 
—Brown  v.  United  States,  113  U.  S.  571, 
28  L.  ed.  1080,  6  Sap.  Ct.  Rep.  648— United 
States  V.  Alnbama  G.  S.  R.  Co.  142  U.  S. 
621.  85  L.  ed.  1136,  12  Sup.  Ct.  Rep.  306 
— Falrbnnk  v.  United  States,  181  U.  S.  307, 
45  L.  ed.  872,  21  Sup.  Ct.  Rep.  648 — Allen 
V.  United  States,  26  Ct.  CI.  455— United 
States  V.  Union  P.  R.  Co.  37  Fed.  555 — Rand 
V.  United  States,  38  Fed.  667 — Cheyney  v. 
Smith,  3  Ariz.  145,  23  Pac.  680— United 
States  ex  rel.  Edwards  v.  Root,  22  App.  D. 
C.  431 — Indianapolis  v.  Rltzlnger,  24  Ind. 
App.  72.  56  N.  E.  141— Northern  Bank  v. 
Hant,  93  Ky.  72,  19  S.  W.  3 — Pitts  v.  Logan 
County.  3  Okla.  741,  41  Pac.  584— McSorley 
T.  Hill,  2  Wash.  651,  27  Pac.  552— Keane  v. 
Brysger,  3  Wash.  351,  28  Pac.  653. 

245.  The  contemporaneous  exposition  of 
the  statute  and  the  practice  under  it  is  of 
great   weight   in   determining    its    correct 


interpretation.     Wetmore  ▼.  United  States, 
10  Pet.  647,  9:  567 

246.  Contemporaneous  construction,  long 
acquiescence,  and  practical  action  will  be 
followed  in  the  construction  of  statuteit 
which  are  ambiguous  or  doubtful.  Prigg  v. 
Pennsylvania,  16  Pet.  539,  10:  1060 
Cited  in  Passenger  Cases,  7   How.  560,  12  L. 

ed.  818 — Cooley  v.  Port  Wardens,  12  How. 
315,  13  L.  ed.  1003 — Den  ex  dem.  Murray 
V.  Hoboken  Land  h  Improv.  Co.  18  How.  280, 
15  L.  ed.  376 — Scott  v.  Sandford,  19  How. 
616,  15  L.  ed.  788— Fairbank  v.  United 
States,  181  U.  S.  807,  45  L.  ed.  872,  21 
Sup.  Ct.  Rep.  648 — The  Free  State,  Brown, 
Adm.  264,  Fed.  Cas.  No.  5,090 — Re  Piatt,  7 
Ben.  267,  Fed.  Cas.  No.  11,212 — ^Talcott  v. 
Pine  Grove  Twp.  1  Fllpp.  155,  Fed.  Cas. 
No.  13,735 — Ex  parte  Gist,  26  Ala.  164 — 
Fall  V.  Ilaselrlgg,  45  Ind.  585,  15  Am.  Rep. 
278 — States  ex  rel.  Morris  v.  Wrlghtson,  56 
N.  J.  L.  209,  22  L.R.A.  559,  28  Atl.  56 
— Re  Booth,  3  Wis.  43. 

247.  In  all  cases  of  ambiguity  the  con- 
temporaneous construction  of  statutes  is 
controlling.  Schell  v.  Fauch6,  138  U.  S. 
562,  11  Sup.  Ct.  Rep.  376,  34:  1040 
Cited    in    Heath    v.    Wallace,    138    U.    S.    582. 

34  L.  ed.  1068,  11  Sup.  Ct.  Rep.  380 — Fair- 
hank  V.  United  States,  181  U.  S.  807,  45 
L.  ed.  872,  21  Sup.  Ct.  Rep.  648 — The  Eclipse. 
53  Fed.  279— The  J.  D.  Peters,  78  Fed.  375 
— Grossett  v.  Townsend,  30  C.  C.  A.  462, 
56  U.  S.  App.  713,  86  Fed.  912 — Harrison 
V.  Masonic  Mut.  Benefit  Soc.  61  Kan.  140. 
59  Pac.  266 — France  v.  Connor,  3  Wyo. 
463,  27  Pac.  569. 

248.  Contemporaneous  construction  is  an 
available  aid  in  construing  a  statute  only 
where  the  language  of  such  statute  is  am- 
biguous, and  susceptible  of  two  reasonable 
interpretations.  Houghton  v.  Payne,  194 
U.  S.  88,  24  Sup.  Ct.  Rep.  590,  48:  888 

Ijegislatlve  construction. 

Reference  to  Debates  in  Congress  in 
Construing  Statutes,  see  supra. 
154-160. 

Of  Constitution,  see  Constitutional 
Law,  37-42. 

See  also  infra,  538,  539,  584. 

249.  A  subsequent  legislative  declaration 
as  to  what  was  the  true  intent  and  meaning 
of  a  statute  is  not  conclusive.  The  utmost 
effect  to  be  given  to  it  is  to  regard  it  as  an 
alteration  of  the  existing  law  in  its  applica- 
tion to  future  transactions.  Koshkonong  v. 
Burton,  104  U.  S.  668,  26:  886 
Cited  In  United  States  v.  Chong  Sam,  47  Fed. 

880. 

250.  Where  it  can  be  gathered  from  a 
subsequent  statute  in  pari  materia^  what 
meaning  the  legislature  attached  to  the 
words  of  a  former  statute,  this  will  amount 
to  a  legislative  declaration  of  its  meaning, 
.and  will  govern  the  construction  of  the  first 
statute.     United  States  v.  Freeman,  3  How. 

556,  11:724 

Cited  in  Cope  v.  Cope,  137  U.  S.  688.  34  L. 
ed.  834,  11  Sup.  Ct.  Rep.  222— United  States 
V.  Collier,  3  Blatchf.  .^35,  Fed.  Cas.  No. 
14,833 — McFndden  v.  Mountain  View  Mln. 
ft  Mill.  Co.  38  C.  C.  A.  362,  97  Fed.  677— 
Hevner   v.    Matthews,   4    App.    D.   C.    303 — 
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State  ▼.  Inferior  Ct.  Justices,  15  Ga.  411 
— Lawrence  v.  People,  188  III.  414,  58  N. 
E.  991 — Chamberlain  v.  Iowa  Teleph.  Co. 
119  Iowa,  627,  93  N.  W.  596 — Bi-ewer  v. 
Hamor,  83  Me.  257,  22  Atl.  161 — Gray  y. 
Cumberland  County,  83  Me.  436.  22  Atl. 
376 — Lyon  v.  Lyon.  88  Me.  401,  34  Atl.  180 
— Clark  V.  Mowyer,  5  Mich.  468 — People  ▼. 
Braman,  30  Mich.  470 — Barney  v.  Re  Buf- 
falo, 15  Barb.  470 — Cannon  v.  Vaughan,  12 
Tex.  402. 

251.  In  construing  doubtful  phrases  in  a 
statute  the  courts  will  adopt  the  legis- 
lature's interpretation  of  its  own  language, 
afforded  by  a  subsequent  statute  on  the 
same  subject.  Alexander  v.  Alexandria,  5 
Cranch,  1,  3:  19 
Cited  in  United  States  v.  Morton,  13  C.  C.  A. 

156,  24  U.  S.  App.  531.  65  L.  ed.  210— 
Saltonstall  ▼.  Birtwell.  14  C.  C.  A.  211,  33 
U.  S.  App.  62,  66  Fed.  975 — Chamberlain  v. 
Iowa  Teleph.  Co.  119  Iowa,  627,  93  N.  W. 
596 — People  ex  rel.  Bockes  v.  Wemple,  02 
Hun,  420,  5  N.  Y.  Supp.  495 — Milwaukee 
County  V.  Ehlers,  45  Wis.  295 — Hazel  tine 
V.  Hewitt,  61  Wis.  139,  20  N.  W.  676. 

252.  The  practical  construction  of  a  con- 
stitutional provision  by  legislative  action 
is  entitled  to  no  force  except  in  cases  of 
doubt.  Fairbank  v.  United  States,  181  U.  S. 
283,  21  Sup.  Ct.  Rep.  648,  45:  862 
Cited  In  United  States  v.  Southern  P.  R.   Co. 

184  U.  S.  56,  46  L.  ed.  429,  22  Sup.  ct. 
Rep.  285 — Nelson  v.  Northern  P.  R.  Co.  188 
U.  S.  137,  47  L.  ed.  418,  23  Sup.  Ct.  Rep. 
302 — Knight  v.  Shelton,  134  Fed.  434. 

253.  A  legislative  definition,  given  at  an 
oarly  period  of  the  government,  is  entitled 
to  great  consideration,  although  not  binding 
on  the  judicial  department.  The  Genesee 
Chief  V.  Fitzhugh,  12  How.  443,  13:  1058 
Cited  in   Groff  v.   Ramsey,    19   Minn.   58,   Gil. 

24 — State  ex  rel.  Guilbert  v.  Lewis,  69  Ohio 
St.  208,  69  N.  E.  132. 

254.  The  exception  in  a  statute  of  a  par- 
ticular thing  from  general  words,  proves 
that  in  the  opinion  of  the  lawmaker  the 
thing  excepted  would  be  within  the  general 
clause  had  the  exception  not  been  made. 
Brown  v.  Maryland,  12  Wheat.  419,  6:  678 
Cited  In   Arnold   v.    United    States,    147   U.    S. 

499,  37  L.  ed.  255,  13  Sup.  Ct.  Rep.  406 — 
MagUl  v.  Brown,  Brightly  (Pa.)  368n — 
Com.  ex  rel.  McEntlre  v.  Summerville,  204 
Pa.  304,  54  Atl.  27 — Friedman  Bros.  v. 
Mathes,  8  Heisk.  495. 

255.  In  tliis  case  the  civil  appropriation 
act  of  March  3,  1887  (24  Stat,  at  L. 
509,  541)  chap.  362,  U.  S.  Comp.  Stat.  1901, 
pp.  2437,  640),  was  regarded  as  a  legis- 
lative interpretation  and  construction  of 
Rev.  Stat.  §  828,  U.  S.  Comp.  Stat.  1901,  p. 
635,  providing  for  the  per  diem  fees  of 
court  officers.  United  States  v.  Pitman,  147 
U.  S.  669,  13  Sup.  Ct.  Rep.  425,  37:  324 
Cited  In  Butler  v.  United  States,  87  Fed.  659. 

2.  Executive  Construction. 

See  also  supra,  224;  Internal  Revenue,  155. 

256.  The  courts  will  take  notice  of  a  long 
continued  usage  or  practice  in  the  executive 


department.      United    States    v.  Bailey,   9 

Pet.  238,  9:  113 

Cited  in  Lochren  v.  United  States,  6  App.  D. 
C.  510. 

257.  In  the  case  of  a  doubtful  and  am- 
biguous law,  the  contemporaneous  construc- 
tion of  those  who  have  been  called  upon  to 
carry  it  into  effect  is  entitled  to  great  re- 
spect. Hahn  v.  United  States,  107  U.  S. 
402,  2  Sup.  Ct.  Rep.  494,  27:  527 

United  States  v.  Mayes  (United  States  v. 
Alexander)  12  Wall.  177,  20:  381 

United  States  v.  Gilmore,  8  Wall.  330, 

19:396 
United  States  v.  Moore,  95  U.  S.  760, 

24:588 
Union  Ins.  Co.  v.  Hoge,  21  How.  35,  16:  61 
Smythe  v.  Fiske,  23  Wall.  374,  23:  47 

James  v.  Milwaukee,  16  Wall.  159,  21 :  267 
Edwards  v.  Darby,  12  Wheat.  206,  6:  603 
Martin  v.  Hunter,  1  Wheat.  304,  4:  97 
United  States  v.  Pugh,  99  U.  S.  265. 

25:322 
Stuart  v.  Laird,  1  Cranch,  299,  2:  115 

Distinguished  In  O'Donnell  v.  Glenn,  0  Mont. 
468,  8  L.R.A.  631,  23  Pac.  1018. 

Cited  In  Prigur  y.  Pennsylvania,  16  Pet.  621, 
10  L.  ed.  1091 — Cooley  ▼.  Port  Wardens,  12 
How.  315,  13  L.  ed.  1003 — Scott  ▼.  Sandford, 
19  How.  616,  15  L.  ed.  788 — Atkins  t.  Fibre 
Disintegrating  Co.  18  Wall.  306,  21  L.  ed. 
845— Smythe  v.  Piske,  23  Wall.  382,  23 
L.  ed.  49 — United  States  v.  Moore,  95  U. 
S.  763,  24  L.  ed.  589— United  States  v.  Pngb. 
99  U.  S.  269,  25  L.  ed.  323— Swift  &  C.  ft 
B.  Co.  V.  United  States,  105  U.  S.  695,  26 
L.  ed.  1109— Hahn  v.  United  SUtes.  107 
U.  S.  406,  27  L.  ed.  529,  2  Sup.  Ct.  Rep. 
494— United  States  v.  Graham,  110  U.  S. 
221,  28  L.  ed.  127,  3  Sup.  Ct.  Rep.  582— Five 
Per  Cent  Cases,  110  U.  S.  485,  28  L.  ed.  202. 
4  Sup.  Ct.  Rep.  210 — Brown  v.  United  States, 
113  U.  S.  571,  28  L.  ed.  1080,  5  Sup.  Ct. 
Rep.  648 — Cooper  Mfg.  Co.  v.  Ferguson,  113 
U.  S.  733,  28  L.  ed.  1138,  5  Sup.  Ct.  Rep. 
739 — The  Laura  (Pollock  v.  Bridgeport  8. 
B.  Co.)  114  U.  S.  416,  29  L.  ed.  148,  5  Sup. 
Ct.  Rep.  881 — United  States  v.  Phllbrlck. 
120  U.  S.  59,  30  L.  ed.  561.  7  Sup.  Ct. 
Rep.  413— United  States  v.  Hill,  120  U.  8. 
180,  30  L.  ed.  631,  7  Sup.  Ct.  Rep.  510— 
United  States  v.  Johnston,  124  U.  S.  253, 
31  L.  ed.  398,  8  Sup.  Ct.  Rep.  446 — Auff- 
mordt  V.  Hedden,  137  U.  S.  329,  34  L.  ed. 
680,  11  Sup.  Ct.  Rep.  103 — Merritt  v.  Came- 
ron, 137  U.  S.  552,  34  L.  ed.  775,  11  Sup. 
Ct.  Rep.  174— Scbell  v.  Fiuch€,  138  U.  S. 
572,  34  L.  ed.  1043,  11  Sup.  Ct.  Rep.  376— 
United  States  v.  Alabama  G.  8.  R.  Co.  142  U. 
S.  621,  35  L.  ed.  1136,  12  Sup.  Ct.  Rep. 
306— United  States  v.  Healey,  160  U.  S. 
141,  40  L.  ed.  371,  16  Sup.  Ct.  Rep.  247— 
Fairbank  v.  United  States,  181  U.  S.  307, 
45  L.  ed.  872,  21  Sup.  Ct.  Rep.  648 — United 
States  V.  Finnell,  185  U.  S.  244,  46  L.  ed. 
893,  22  Sup.  Ct.  Rep.  633 — Houghton  t. 
Payne.  194  U.  S.  100.  48  L.  ed.  891,  24  oup. 
Ct.  Rep.  590 — Bates  &  G.  Co.  v.  Payne,  194 
U.  S.  Ill,  48  L,  ed.  896,  24  Sup.  Ct.  Rep. 
595 — Salomon  v.  United  States,  7  Ct.  CI. 
494— Bowen  v.  United  States,  14  Ct.  CI. 
173— Hahn  v.  United  States,  14  Ct.  CI. 
318 — Swift,  C.  &  B.  Co.  V.  United  States, 
14  Ct.  CI.  483— Swift,  &  C.  ft  B.  Co.  v.  United 
States,  18  Ct.  01.  66 — Graham  v.  United 
States,  18  Ct.  CI.  93 — Brown  r.  United 
States,  18  Ct.  CI.  544 — Harrison  ▼.  United 
States,   20   Ct.  CI.   126— Frerichs  r.  United 
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'States,  21  Ct.  CI.  18 — ^Waters  v.  United 
States.  21  Ct.  CI.  88— Re  Billings,  23  Ct. 
CI.  179— Hotchkln  v.  United  States,  24  Ct. 
CI.  21 — Wilson  V.  United  States,  25  Ct.  CI. 
345 — Allen  v.  United  States,  26  Ct.  CI.  455 
— McNamara  v.  United  States,  28  Ct.  CI. 
421— Healey  v.  United  States,  29  Ct.  CI. 
138 — LeiRbton  ▼.  United  States,  29  Ct.  CI. 
323 — ^Holahan  ▼.  United  States,  30  Ct.  CI. 
123 — ^Tlde  Water  Oil  Co.  v.  United  States, 
31  Ct.  CI.  103 — Waters  v.  United  States,  32 
Ct.  CI.  283 — Choctaw  &  C.  Nations  v.  United 
States,  34  Ct.  CI.  160 — Sweet  ▼.  United 
States,  34  Ct.  CI.  387 — ^Whlte  v.  United 
States,  37  Ct.  CI.  381 — Denlg  v.  United 
States,  37  Ct.  CI.  393 — Gear  v.  Grosvenor, 
Holmes,  218,  Fed.  Cas.  No.  5,291 — United 
States  V.  The  Reindeer,  14  Law  Rep.  244, 
Fed.  Cas.  No.  16,145— United  States  ▼.  Hill. 
25  Fed.  379 — Re  Jayne,  28  Fed.  423 — Hed- 
den  T.  Iselin,  31  Fed.  268 — United  States  v. 
Union  P.  R.  Co.  37  Fed.  555 — Swayne  v. 
Ha^er,  13  Sawy.  621,  37  Fed.  783 — Rand  v. 
United  States,  38  Fed.  667 — Montana  Co.  v. 
Clark,  42  Fed.  629 — McConnaughy  t.  Pen- 
noyer,  43  Fed.  203 — Northern  P.  R.  Co.  v. 
Sanders,  47  Fed.  609 — Blue  Bird  Mln.  Co. 
T.  Largey,  49  Fed.  290 — Re  McDonough,  49 
Fed.  360 — Doe  v.  Waterloo  Mln.  Co.  17 
C.  C.  A.  198,  44  U.  S.  App.  204,  70  Fed. 
463 — United  States  v.  Barber,  20  C.  C.  A. 
€21.  41  U.  S.  App.  424,  74  Fed.  488— 
Manhattan  Co.  ▼.  Ironwood,  20  C.  C. 
A.  650.  43  U.  S.  App.  369,  74  Fed. 
543 — Grossett  v.  Townsend,  30  C.  C. 
A.  462.  56  U.  S.  App.  713,  86  Fed. 
-912— McFadden  ▼.  Mountain  View  Mln.  & 
Mill.  Co.  38  C.  C.  A.  362,  97  Fed,  677— 
FltzwllUam  y.  Campbell,  39  C.  C.  A.  407, 
1>a  Fed.  38 — Corning  v.  Meade  County,  42 
C.  C.  A.  158,  102  Fed.  61— Northern  P.  R. 
Co.  V.  Soderberg,  43  C.  C.  A.  623.  104  Fed. 
427— Southern  Pine  Co.  v.  Hall,  44  C.  C. 
A.  370.  105  Fed.  91 — United  States  v.  Diet- 
rich, 126  Fed.  676 — Cheyney  v.  Smith,  8 
Ariz.  145,  23  Pac.  680— Re  Warfield,  22 
Cal.  71.  83  Am.  Pec.  49— Northern  P.  R. 
Co.  V.  Barnes.  2  N.  D.  360,  51  N.  W.  386 — 
Hewitt  V.  Schulta.  7  N.  D.  611,  76  N.  W. 
230 — United  States  ex  rel.  Edwards  v. 
Root,  22  App.  D.  C.  431 — Bloxham  v.  Con- 
sumers' Electric  Light  &  Street  R.  Co.  36 
Fla.  54.%  29  L.R.A.  510,  51  Am.  St.  Rep. 
44.  18  So.  444 — Park  v.  Candler,  114  Ga. 
500,  40  S.  E.  523 — Indianapolis  v.  Rltzln- 
ger.  24  Ind.  App.  72,  56  N.  E,  141— Lafay- 
ette, M.  &  B.  R.  Co.  ▼.  Gelger,  34  Ind.  203 
— Fall  V.  Hazclrigg,  45  Ind.  585,  15  Am.  Rep. 
278 — Franklin  County  v.  Bunting,  111  Ind. 
145,  12  N.  E.  151— State  ex  rel.  Michener 
V.  Harrison.  116  Ind.  307,  19  N.  E.  146 — 
Parvln  v.  Wlmberg,  130  Ind.  566,  15  L.R.A. 
778,  30  Am.  St.  Rep.  254,  30  N.  E.  790— 
White  County  t.  Girln,  136  Ind.  572,  22 
L.R.A.  409.  36  N.  E.  237 — State  ex  rel. 
T>»wls  V.  Smith,  158  Ind.  561,  63  L.R.A. 
125.  63  N.  E.  25 — McCurtaln  ▼.  Grady,  1 
Ind.  Terr.  125,  38  S.  W.  65 — Stewart  v.  Polk 
County,  30  Iowa,  23,  1  Am.  Rep.  238 — 
Barbour  ▼.  Louisville,  83  Ky.  102 — Clark's 
Run  &  S.  River  Tump.  Road  Co.  v.  Com. 
96  Ky.  532.  29  S.  W.  360 — Rogers  v.  Belller, 
3  Mart.  (La.)  670 — Maxent  v.  Maxent,  1 
La.  470 — State  v.  Comptoir  National  D'Es- 
compte  de  Paris,  51  La.  Ann.  1280,  26  So. 
91 — Newton  v.  Griffith,  1  Harr.  &  G.  138 
— SUte  V.  United  States  Fidelity  &  G.  Co. 
93  Md.  318,  48  Atl.  918— Baltimore  v.  John- 
son. 96  Md.  743,  61  L.R.A.  572,  54  Atl.  646 
— Com.  T.  Lookwood,  109  Mass.  339,  12  Am. 
Rep.  699 — Winchester  v.  Glazier.  152  Mass. 
323,  9  L.R.A.  426,  25  N.  E.  728— Clark  v. 
U.  S.  Dig.— 337 


Mowyer,  5  Mich.  468 — Westbrook  v.  Miller, 
56  Mich.  152,  22  N.  W.  256— Detroit  City 
R.  Co.  v.  Mills,  85  Mich.  647,  48  N.  W.  1007 
— McPherson  v.  Blacker,  92  Mich.  383.  16 
L.R.A.  478,  31  Am.  St,  Rep.  587,  52  N.  W. 
469 — Holbrook  v.  Wightman,  31  Minn.  172, 
17  N.  W.  280 — Wear  v.  Bryant,  5  Mo.  174 
— Cole  V.  Skrainka,  37  Mo.  App.  443 — HIl- 
bum  V.  St.  Paul,  M.  &  M.  R.  Co.  23  Mont. 
249,  58  Pac.  811— Franklin  v.  Kelley,  2  Neb. 
87 — ^McLain  v.  Marlcle,  60  Neb-  358,  83  N. 
W.  85 — Barney  v.  Leeds,  51  N.  H.  266 — 
Saunders  v,  Nashua,  69  N,  H.  493.  43  Atl. 
620— State  v.  Kelsey,  44  N.  J.  L.  47 — State 
ex  rel.  Morris  v.  Wrightson,  56  N.  J,  L. 
209,  22  L.R.A.  559.  28  Atl.  66— Baca  v. 
Perez,  8  N.  M.  195,  42  Pac.  162— Smith  v. 
Ferris,  6  Hun,  554 — Burkitt  v.  Harper,  14 
Hun,  584 — Seneca  County  v.  Allen,  33  Hun, 
222 — Re  Breslln,  45  Hun,  214 — People  v. 
Todd,  51  Hun,  451,  4  N.  Y,  Supp.  25— Metro- 
politan Bank  v.  Van  Dyck,  27  N.  Y.  427 
— ^Atty.  Gen.  v.  Bank  of  Cape  Fear,  40  N. 
C.  (5  I  red.  Eq.)  72 — Pitts  v.  Logan  Coimty, 
3  Okla.  741,  41  Pac.  584— Jack  v.  Shoe- 
maker, 3  BInn,  285 — Com.  ex  rel.  Freeman 
V.  Westfleld,  11  Pa.  Co,  Ct.  379,  1  Pa.  Dlst. 
R.  502 — Brinker  v.  Northampton  County,  6 
Pa.  Dlst.  R.  688— Pittsburgh  v.  Citizens' 
Pass.  R.  Co.  104  Pa.  558 — ^Westfleld  v,  Tioga 
County,  150  Pa.  163,  24  Atl.  700 — Lockwood 
y.  Mechanics  Nat.  Bank,  9  R.  I.  333,  11 
Am.  Rep.  253 — Bonham  v.  Charlotte,  C.  ft 
A.  B.  Co.  13  S.  C.  271— Wills  v.  Allison,  4 
Helsk.  391 — Hampton  v.  Allison,  9  Humph. 
116 — Patton  v.  M'Clure,  Mart.  &  Y.  349— 
Cox  V.  Breedlove,  2  Yerg.  502 — Board  ot 
Education  v.  Brown,  12  Utah.  273.  42  Pac. 
1109 — State  Treasurer  v.  Kelsey,  4  Vt.  388 
— Emerson  v.  Washburn,  8  Vt.  13 — Boy  den 
V.  Brookline,  8  Vt.  286 — McSorley  v.  Hill, 
2  Wash.  651,  27  Pac.  552 — Keane  v.  Bryg- 
ger,  3  Wash.  351,  28  Pac.  653 — France  v. 
Connor,  3  Wyo.  463,  27  Pac.  569 — Harring- 
ton V.  Smith,  28  Wis.  68 — State  ex  rel. 
Hudd  V.  Tlmme,  54  Wis.  340,  11  N.  W.  785. 

4 

258.  The  construction  given  to  a  statute 
by  those  charged  with  the  duty  of  executing 
it  ought  not  to  be  overruled  without  co- 
gent reasons.  United  States  v.  Moore,  95 
U.  S.  760,  24:  588 

Brown  v.  United  States,  113  U.  S.  568,  5 
Sup.  Ct.  Rep.  648,  28:  1079 

Cited  in  United  States  v.  Phllbrick,  120  U.  S. 
59,  30  L.  ed.  561,  7  Sup.  Ct.  Rep.  413 — 
United  States  v.  Hill.  120  U.  S.  183.  30 
L,  ed,  632,  7  Sup.  Ct.  Rep.  510 — ^United 
States  V.  Johnston,  124  U.  S.  258,  31  L.  ed. 
396,  8  Sup.  Ct.  Rep.  446 — Robertson  v.  Down- 
ing, 127  U.  S.  613,  32  L.  ed.  271,  8  Sup.  Ct. 
Rep.  1328 — Hastings  &  D.  R.  Co.  v.  Whitney, 
132  U.  S.  366,  33  L.  ed.  367,  10  Sup.  Ct. 
Rep.  112— Heath  v.  Wallace,  138  U.  S.  582, 
34  L.  ed.  1068,  11  Sup.  Ct.  Rep.  380 — Unit- 
ed States  V.  Alabama  G.  S.  R.  Co.  142  U.  S. 
621.  35  L.  ed.  1136,  12  Sup.  Ct.  Rep.  306— 
United  States  v.  Trans-Missouri  Freight  Asso. 
166  U.  S.  370.  41  L.  ed.  1037,  17  Sup.  Ct. 
Rep.  540 — Fairbank  v.  United  States,  181 
U.  S.  308,  45  L.  ed.  873,  21  Sup.  Ct.  Rep. 
648 — Bates  ft  G.  Co.  v.  Payne,  194  U.  S. 
Ill,  48  L.  ed.  896,  24  Sup  Ct.  Rep.  595 — 
Harrison  v.  United  States.  20  Ct.  CI.  126 — 
Frerlchs  v.  United  States.  21  Ct.  CI.  18— 
Hotchkln  v.  United  States,  24  Ct.  CI.  22— 
Alabama  G.  8.  R.  Co.  v.  United  States,  25 
Ct.  CI.  46 — Tanner  v.  United  Statps,  25  Ct. 
CI.  71 — Wilson  V.  United  States,  25  Ct.  CI. 
344— Allen  v.  United  Statos.  20  Ct.  CI.  4r>5 
—Franklin  v.  United   States.   20   Ct.   CI.   10 
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— Lelghton  v.  United  States,  29  Ct.  CI.  322 
— Boyd  V.  United  States,  31  Ct.  CI.  173 — 
Waters  v.  United  States,  32  Ct.  CI.  282— 
Choctaw  &  C.  Nations  v.  United  States,  34 
Ct.  CI.  125 — Sells  V.  United  States,  36  Ct. 
CI.  99 — Swan  &  P.  Co.  v.  United  States, 
37  Ct.  CI.  108 — Denlg  v.  United  States,  37 
Ct.  CI.  393 — Galm  v.  United  States,  39  Ct 
CI.  66 — United  States  v.  Union  P.  H.  Co.  37 
Fed.  555 — Rand  v.  United  States,  38  Fed.  667 
— Ex  parte  McCabe,  12  L.R.A.  598,  46  Fed. 
378 — Northern  P.  R.  Co.  v.  Barden.  46  Fed. 
623 — United  States  v.  Winona  &  St.  P.  R. 
Co.  15  C.  C.  A.  112,  32  U.  S.  App.  272.  67 
Fed.  963— Doe  y.  Waterloo  Min.  Co.  17  C. 
C.  A.  198,  44  U.  S  App.  204,  70  Fed.  463— 
Merrill  v.  Chicago,  St.  P.  M.  &  O.  R.  Co. 
17  C.  C.  A.  202.  34  U.  S.  App.  140,  70  Fed. 
467 — St.  Paul.  M.  &  M.  R.  Co.  t.  Sage,  17 
C.  C  A.  570,  36  U.  S.  App.  340,  71  Fed.  52 
— United  States  v.  Barber,  20  C.  C.  A.  621. 
41  U.  S.  App.  424,  74  Fed.  488— Northern  P. 
R.  Co.  V.  Dudley.  85  Fed.  86 — De  Weeae  v. 
Smith,  97  Fed.  317 — McFadden  v.  Mountain 
View  MIn.  &  Mill.  Co.  38  C.  C.  A.  362,  97 
Fed.  677 — Corning  v.  Meade  County,  42  C. 
C.  A.  158.  102  Fed.  61— Northern  P.  R.  Co. 
T.  Soderberg.  43  C.  C.  A.  623.  104  Fed.  427 
— Interstate  Commerce  Commission  v.  South- 
ern P.  Co.  123  Fed.  603 — Interstate  Com- 
merce Commission  ▼.  Cincinnati,  P.  &  V.  R. 
Co.  124  Fed.  630— United  States  v.  Dietrich. 
126  Fed.  676 — Montgomery  Advertiser  Co.  v. 
Burke,  82  Ala.  384,  2  So.  632— Northern  P. 
R.  Co.  V.  Barnes,  2  N.  D.  383.  51  N.  W.  386 
— United  States  ex  rel.  Kdwards  v.  Root,  22 
App.  D.  C.  430 — Bloxham  v.  Consumers'  Elec- 
tric Light  &  Street  R.  Co.  36  Fla.  543,  29 
L.R.A.  510,  51  Am.  St.  Rep.  44,  18  So.  444 
— Barbour  v.  Ix>ulsvnie,  83  Ky.  103 — Harri- 
son V.  Com.  83  Ky.  171— State  v.  United 
States  Fidelity  &  G.  Co.  93  Md.  318,  48  Atl. 
918 — O'Connor  t.  Gertgcns.  85  Minn.  495, 
89  N.  W.  866— Drew  v.  Cotton,  68  N.  H. 
23,  42  Atl.  239— Saunders  v.  Nashua.  69  N. 
H.  493.  43  Atl.  620— State  ex  rel.  Morris  v. 
Wrlghtson,  56  N.  J.  L.  209.  22  L.R.A.  559. 
28  Atl.  56— People  v.  AdelphI  Club,  149  N. 
Y.  14,  31  L.R.A.  514,  52  Am.  St.  Rep.  700, 
43  N.  E.  410— McDald  v.  Territory.  1  Okla. 
112.  30  Pac.  438— Pitts  v.  Logan  County.  3 
Okla.  741.  41  Pac.  584— McSorley  v.  IIlll, 
2  Wash.  651.  27  Pac.  552— Keane  v.  Bryg- 
ger.  3  Wash.  351,  28  Pac.  653— Daniel  v. 
SImras,  49  W.  Va.  567,  39  S.  E.  690. 

259.  The  contemporaneous  construction  of 
a  statute  by  those  charged  with  its  execu- 
tion should  not  be  disregarded  except  for 
cogent  reasons,  and  unless  it  be  clear  that 
such  construction  is  erroneous.  United 
States  V.  Johnston,  124  U.  S.  236,  8  Sup.  Ct. 
Rep.   446,  31:389 

Heath  V.  Wallace,  138  U.  S.  573,  11  Sup. 
Ct.  Rep.  380,  34:  1063 

died  in  Robertson  v.  Bradbury.  132  IT.  S.  493. 
33  L.  ed.  406,  10  Sup.  Ct.  Rep.  158— Haw- 
ley  V.  Dlller,  178  17.  S.  488.  44  L.  ed.  1162. 
20  Sup.  Ct.  Rep.  980  -Falrbank  v.  United 
States.  181  U.  S.  307.  45  L.  ed.  872,  21 
Sup.  Ct.  Rep.  648 — De  Lima  v.  BIdwell,  182 
U.  S.  194.  45  L.  ed.  1055.  21  Sup.  Ct.  Rep. 
743— I'nited  States  v.  Flnnell,  185  V.  S.  244, 
46  L.  ed.  893,  22  Sup.  Ct.  Rep.  033— Wilson 
V.  I'nited  States.  25  Ct.  CI.  344— Southworth 
V.  T'nitod  States.  30  Ct.  CI.  00 — Ilolaban  v. 
United  States,  30  Ct.  CI.  123 — Sweet  v.  Unit- 
ed States,  34  Ct.  CI.  387— Belcher  v.  United 
States.  .S4  Ct.  CI.  425 — Sells  v.  United  States. 
36  Ct.  CI.  99— Barnett  v.  United  States,  37 
Ct.  CI.  56-— Galm  v.  United  States,  39  Ct.  CI. 


I  66— Ex  parte  McCabe.  12  L.R.A.  598.  46  Fed. 
377 — ^Re  Moore,  66  Fed.  952 — McFadden  ▼. 
Mountain  View  MIn.  &  Mill.  Co.  38  C.  C.  A. 
362,  97  Fed.  677— Nunn  t.  William  Gerst 
Brewing  Co.  40  C.  C.  A.  193.  99  Fed.  942  — 
Re  J.  D.  Spreckles  &  Bros.  Co.  104  Fed. 
882 — United  States  v.  National  Surety  Co.  :.(> 

C.  C.  A.  137,  122  Fed.  911— Lynch  v.  Unltod 
States,  71  C.  C.  A.  67,  138  Fed.  543— North- 
ern P.  R.  Co.  V.  Barnes.  2  N.  D.  383,  51  X. 
W.  386 — Hewitt  v.  Schulta,  7  N.  D.  611.  76 
N.  W.  230 — Lochren  v.  United  States,  6  App. 

D.  C.  509 — Ignited  States  ex  rel.  Wedderbnrn 
V.  Bliss.  12  App.  D.  C.  499 — State  t.  Comp- 
toir  National  D'Escompte  de  Paris,  51  I^. 
Ann.  1280,  26  So.  91. 

260.  The  contemporaneous  construction 
placed  upon  a  statute  by  those  whose  duty 
it  is  to  execute  it  will  be  considered  by 
the  courts  in  construing  it.  Provident  Life 
&  T.  Co.  V.  Mercer  County,  170  U.  S.  503. 
18  Sup.  Ct.  Rep.  788,  42:  1156 
Cited  in  State  v.  Comptoir  National  D'Escompte 

de  Paris,  61  La.  Ann.  1281,  26  So.  91. 

261.  The  practice  pursued  by  the  |;overn- 
ment  and  those  dealing  with  it,  of  givins:  a 
liberal  construction  to  the  statute  giving 
priority  to  debts  due  the  United  States, 
furnishes  strong  grounds  for  giving  the 
statute  the  same  liberal  construction  in  the 
courts,  even  though  such  construction  be  sus- 
ceptible of  some  doubt.  United  States  v. 
State  Bank  of  North  Carolina,  6  Pet.  29, 

8:308 
Cited  in  Allen  v.  United  States,  26  Ct.  CI.  4ri.> 
—Boyd  V.  United  States,  81  Ct.  CI.  173. 

262.  The  rule  which  gives  determininjj 
weight  to  contemporaneous  construction  put 
upon  a  statute  by  those  charged  with  it^^ 
execution  applies  only  in  cases  of  ambig- 
uity and  doubt.  Swift  &  C.  &  B.  Co.  v. 
United  States  (Swift  Co.  v.  United  State-*) 
105  U.  S.  691,  26:  1108 
Cited  in  United  States  v.  Graham.  110  V.  S. 

221,  28  L.  ed.  127,  3  Sup.  Ct.  Rep.  5S2— 
Five  Per  Cent  Cases.  110  U.  S.  485,  28  L. 
ed.  202,  4  Sup.  Ct.  Rep.  210— Swift  *  C.  & 

B.  Co.  V.  United  States.  Ill  U.  S.  24,  28  K. 
ed.  342,  4  Sup.  Ct.  Rop.  244— United  Slated 
V.  Tanner,  147  U.  S.  663.  37  L.  ed.  322.  13 
Sup.  Ct.  Rep.  436 — United  States  v.  Alper. 
152  U.  S.  397,  38  L.  ed.  488.  14  Sup.  Ct- 
Rep.  635 — Falrbank  v.  United  States,  181  l'. 
S.  307,  45  L.  ed.  872,  21  Sup.  Ct.  Rep.  64S 
— Houghton  V.  Payne.  194  U.  S.  100  48  I- 
ed.  891,  24  Sup.  Ct.  Rep.  590 — Graham  t. 
United  States,  18  Ct.  CI.  93— Lelghton  r. 
United    States,    29    Ct.    CI.    324— Choctaw   & 

C.  Nations  v.  United  States.  34  Ct.  CI.  lt?<^— 
Northern  P.  R.  Co.  v.  Sanders.  47  Fed.  t;«»0 
— Hartman  v.  Warren.  22  C.  C.  A.  36.  40  V. 
S.  App.  245.  76  Fed.  162— McFaddn  v. 
Mountain  View  MIn.  &  Mill.  Co.  87  Fed  i:.»» 
— Deweese  v.  Smith.  66  L.R.A.  978.  4."  '* 
C.  A.  414,  106  Fed.  445— Demini?  v.  M- 
Claughry.  51  C.  C.  A.  351.  113  Fed.  CU  - 
United  States  v.  Dietrich,  126  Fed.  676— 
Knight  T.   Shelton.    134   Fed.  434. 

263.  If  a  statute  relating  to  patents  Ik* 
not  80  explicit  as  to  preclude  construct i<>n. 
the  Supreme  Court,  without  departing  from 
sound  principle,  may  well  adopt  that  con- 
struction which  is  in  harmony  with  the  «k»t- 
tled  practice  of  the  executive  branch  of  the 
government,  and  of  the  course  of  decisions 
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in  the  circuit  courts,  especially  if  vast  in- 
terests that  have  grown  up  under  such  de- 
cisions might  be  disturbed  or  destroyed  by 
the  announcement  of  a  different  rule.  Bates 
Hefrigerating  Co.  v.  Sulzberger,  157  U.  S. 
1,  15  Sup.  Ct.  Rep.  508,  39:  601 

Cited  In  Webster  ▼.  Luther,  163  U.  S.  342,  41 
L.  ed.  182,  16  Sup.  Ct.  Rep.  963 — Kalrbank 
T.  United  States.  181  U.  S.  311,  45  L.  ed. 
874,  21  Sup.  Ct.  Rep.  648. 

264.  The  contemporaneous  and  uniform 
construction  given  to  statutes  by  the  ex- 
ecutive officers  charged  with  the  duty  of 
putting  them  in  force  is  entitled  to  great 
weight.  Five  Per  Cent  Cases,  110  U.  S.  471, 
4  Sup.  Ct.  Rep.  210,  28:  198 
Cited  in  United  States  v.  Hill,  120  U.  S.  183, 

.'iO  L.  ed.  632,  7  Sup.  Ct.  Rep.  510 — Hand  v. 
United  States,  38  Fed.  667 — Pitts  v.  Logan 
County,  3  Okla.  741,  41  Pac.  584. 

265.  The  contemporaneous  construction  of 
a  statute  by  the  executive  officers  of  the 
government  whose  duty  it  is  to  execute  it  is 
entitled  to  great  respect,  and  should  ordina- 
rily control  the  construction  of  the  statute 
bv  the  courts.  Pennoyer  v.  McConnaughy, 
1*40    U.    S,    1,    11    Sup.   Ct.   Rep.    699. 

35:  363 
United  States  v.  Hill,  120  U.  S.  169,  7  Sup. 

Ct.  Rep    510,  30:  627 

UnHed   States  v.   Philbrick,   120   U.   S.   52. 

7  Sup.  Ct.  Rep.  413,  30:  559 

Citrrl  In  United  States  v.  Hill.   120  U.   S.   183. 

30  L.  ed.  632.  7  Sup.  Ct.  Rep.  510— United 
States  V.  Johnson,  124  U.  S.  253.  31  L.  ed. 
396,  8  Sup.  Ct.  Rep.  446 — Robertson  v.  Down- 
ing, 127  T:.  S.  613,  32  L.  ed.  271.  8  Sup. 
Ct.  Rep.  1328— Merrltt  v.  Cameron.  137  U. 
S.  552.  .^4  L.  ed.  776,  11  Siip.  Ct.  Rep. 
174— United  States  v.  Healey.  100  U.  S.  141, 
40  L.  ed.  371.  16  Sup.  Ct.  Rep.  247— Haw 
ley  V.  Dlller,  178  U.  S.  488.  44  L.  ed.  1102. 
20  Sup.  Ct.  Rep.  986 — Falrbank  v.  United 
States.  181  U.  S.  307.  45  L.  ed.  872,  21  Sup. 
Ct.  Rep.  648— United  States  v.  FInnell,  185 
U.  8.  244,  46  L.  ed.  893,  22  Sup.  Ct.  Rep. 
633 — McNamara  v.  United  States.  28  Ct.  CI. 
421 — Tide   Water   Oil    Co.   v.    TTnit^d    States, 

31  Ct.  CI.  103— Waters  v.  United  Stntps.  31 
Ct.  Cl.  300— Waters  v.  United  States,  32  Ct. 
Cl.  282— Hedden  v.  Iselln,  31  Fed.  2GS— 
United  States  v.  .Tones.  31  Fed.  727 — North 
em  P.  R.  Co.  y.  United  States,  .36  Fed.  2S5 
— Erwln  V.  United  States.  2  L.R.A.  231,  37 
Fed.  474— United  States  ▼.  Union  P.  R.  Co. 
87  Fed.  555— Rand  v.  United  States,  38  Fed 
667 — Ex  parte  McCabe,  12  L.R.A.  508,  40 
Fed.  378 — Detroit  v.  Detroit  City  R.  Co.  50 
Fed.  904— Hallett  v.  United  States.  63  Fed. 
823 — Mlchlf^an  v.  Jackson.  L.  &  S.  R.  Co.  IG 
C.  C.  A.  350.  37  U.  S.  App.  220.  CO  Fed. 
120 — Anglo-Callfornla  Bank  v.  Secretary  of 
Treasury,  22  C.  C.  A.  535,  48  U.  S.  App.  27, 
76  Fed.  750 — McFadden  v.  Mountain  View 
Hin.  &  Mill.  Co.  38  C.  C.  A.  302.  07  Fed. 
677 — Nunn  v.  William  Gerst  Brewing  Co.  40 

C.  C.  A.  193,  99  Fed.  942— Northern  P.  R. 
Co,  T.  Soderberg.  43  C.  C.  A.  623.  104  Fed. 
427 — Re  .T.  D.  Spreckels  &  Bros.  Co.  104  Fed 
88.3 — Re  Brodle,  63  C.  C.  A.  426,  128  Fed. 
672 — Northern    P.    R.    Co.    v.    Barnes.    2    N. 

D.  383.  51  N.  W.  .386— Hewitt  v.  Schultz.  7 
N.  D.  611.  76  N.  W.  230— I^chren  v.  United 
States,  6  App.  D.  C.  510 — United  States  ex 
rel.  Wedderburn  ▼.  Bliss.  12  App.  D.  C.  400 
— State  T.  Comptolr  National  D'Kscompte.  51 
I^.  Ann.  1280.  26  So.  01 — FUIburn  v.  St. 
Paul,    M.    ft   M.    R.    Co.    23    Mont.    249,    58 


Pac.  811 — Hennepin  County  v.  Dickey.  86 
Minn.  342,  90  N.  W.  775— McDald  v.  Terri- 
tory, 1  Okla.  112.  30  Pac.  438— Pitts  v.  Lo- 
Kan  County,  3  Okla.   741,  4   Pac.  584. 

266.  Continuous  practical  construction  of, 
and  proceedings  under,  a  statute  by  public 
officers,  in  discharge  of  their  duties,  should 
control  and  be  followed,  unless  manifestly 
wrong.     Surgett   v.   Lapice,   8   How.   48, 

12:  982 
Cited  In  Five  Per  Cent  Cases,  110  U.  S.  485, 
28  L.  ed.  202,  4  Sup.  Ct.  Rep.  210— United 
States  V.  IJIchardson,  28  Fed.  71 — Rand  v. 
United  States.  38  Fed.  667— Clark  v.  Mow- 
yer,  5  Mich.  468 — Brltton  y.  Ferrv,  14  Mich. 
67— Westbrook  v.  Miller,  56  Mich.  152,  22 
N.   W.   256. 

267.  The  construction  of  the  New  York 
Insurance  act  of  1849,  by  the  public  officers 
of  the  state,  that  a  charter  is  in  accordance 
with  that  act,  should  perhaps  be  regarded 
as  decisive  in  case  of  doubt.  Union  Ins.  Co. 
V.  Hoge,  21  How.  35,  16:  61 
Cited  in  Falrbank  v.  United  States,  l8l  U.   S. 

307,  45  L.  ed.  872.  21  Sup.  Ct.  Rep.  648— 
Gear  t.  Grosvenor,  6  Flaher.  Pat.  Cas.  318, 
Holmes,  218,  Fed.  Cas.  No.  5.291 — Rand  ▼. 
United  States,  38  FVd.  667— Detroit  v.  De- 
troit City  R.  Co.  56  Fed.  904— Corning  t. 
Meade  County,  42  C.  C.  A.  158,  102  Fed.  61 
— Bloxham  v.  Consumers*  Electric  Light  & 
Street  R.  Co.  36  Fla.  543,  29  L.R.A.  510, 
51  Am.  St.  Rep.  44,  18  So.  444 — Westbrook 
V.  Miller.  56  Mich.  152,  22  N.  W.  256 — 
Hall  V.  Wells,  54  Miss.  301 — Ross  v.  Kansas 
City  St.  .T.  &  C.  B.  R.  Co.  Ill  Mo.  26.  19 
S.  W.  541— State  v.  Kelsey.  44  N.  J.  L.  47 
— Com.  V.  Relfsn3'der,  14  Pa.  Co.  Ct.  356 
— Harrington  v.  Smith.  28  Wis.  69— State  ex 
rel.  Hudd  v.  Tlmme,  54  Wis.  340,  11  N.  W. 
785. 

268.  Contemporaneous  and  practical  con- 
struction put  upon  a  statute  by  executive 
officers  will  not  be  resorted  to  in  aid  of  the 
interpretation  of  such  statute,  unless  tlie 
construction  involved  is  one  of  doubt,  and 
those  to  be  affected  have  relied  on  the  prac- 
tical construction,  and  rights  have  accrued 
by  reason  of  such  reliance.  Studebaker  v. 
Perry,  184  U.  S.  258,  22  Sup.  Ct.  Rep.  463, 

46:  528 

269.  The  practical  construction  given  to  a 
statute  by  executive  officers  can  have  no 
weight  or  influence  to  change  the  clear  lan- 
guage of  the  law.  Osborn  v.  Bank  of  United 
States,  9  Wheat.  738,  6:  204 

270.  A  question  regarding  the  construc- 
tion of  a  statute  of  the  l"'nited  States  con- 
cerning patents  is  not  judicially  settled  un- 
til determined  by  the  United  States  Su- 
preme Court.  That  court  is  not  concluded 
m  its  determination  of  such  questions  by 
the  practice  of  the  Commissioner  of  Patents 
in  granting  a  patent.  Andrews  v.  Hovey, 
124   U.  S.   694,   8   Sup.  Ct.   Rep.   676. 

31:557 
Cited  In  Sparf  v.  United  States,  156  II.  S.  160, 
39  L.  ed.  384,  15  Sup.  Ct.  Rep.  273 — Rate 
Refrigerating  Co.  v.  Sulzberger.  157  U.  S.  :J3, 
39  L.  ed.  610.  15  Sup.  Ct.  Rep.  508— Capi- 
tal Traction  Co.  v.  Hof,  174  U.  S.  41.  43 
L.  ed.  888.  19  Sup.  Ct.  Rep.  .580— The  .T.  K. 
Rumbell,  148  TT.  S.  17,  37  L.  od.  :U0.  13 
Sup.  Ct.  Rep.  408 — Beach  y.  Hobbs,  82  Fed. 
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920 — Smith  T.  Baker,  6  Okla.  339,  49  Pac. 
61. 

271.  The  prohibitions  of  the  act  to  regu- 
late commerce  as  to  rebates,  favoritism,  and 
discrimination  having  been  construed  by  the 
Interstate  Commerce  Commission,  charged 
with  its  execution,  to  be  inapplicable  to  the 
freight  rates  for  coal  charged  by  interstate 
carriers  empowered  to  mine  and  market  coal 
by  their  charters  or  by  legislation  existing 
at  the  time  of  the  adoption  of  that  act, 
this  construction,  which  has  long  obtained 
in  practical  execution,  and  has  been  im- 
pliedly sanctioned  by  the  re-enactment  of 
the  statute  without  alteration  in  the  par- 
ticulars construed,  must  be  treated  as  read 
into  the  statute.  New  York,  N.  H.  &  H.  R. 
Co.  V.  Interstate  Commerce  Commission,  200 
U.  S.  361,  26  Sup.  Ct.  Rep.  272,  50:  515 
died  In  Copper  Queen  Consol.  Mln.  Co.  v.  Ari- 
zona, 206  U.  S.  479,  61  L.  cd.  1147,  27  Sup. 
Ct.   Rep.  695. 

Departmental  construction  generally. 

Relative  Power  of  Various  Depart- 
ments, see  Executive  Departments, 
7. 

Of  Internal  Revenue  Laws,  see  Internal 
Revenue,  7-9. 

See  also  infra,  527. 

272.  Practipal  construction  of  ambiguous 
statutes  by  governmental  departments  con- 
trols.    Bissell  V.  Penrose,  8  How.  317, 

12:  1095 
Cited  in  Clark  v.  Mowyer.  5  Mich.  468 — Brit- 
ton    V.    Ferry,    14    Mich.    67 — Westbrook    v. 
Miller,   56  Mich.   162,  22  N.   W.  256. 

273.  The  courts  will  follow  the  construc- 
tion given  to  a  statute  by  the  executive  de- 
partment whose  duty  it  is  to  carry  out  its 
provisions.  United  States  v.  Maves  (Unit- 
ed States  v.  Alexander)    12  Wall.  177, 

20:  381 
Cited  In  Habn  v.  United  States.  107  U.  S.  406. 
27  L.  ed.  529,  2  Sup.  Ct.  Rep.  494 — Brown 
V.  United  States,  113  U.  S.  571,  28  L.  ed. 
1080,  5  Sup.  Ct.  Rep.  648— Schell  v.  Fauche, 
138  U.  S.  572,  34  L.  ed.  1043.  11  Sup.  Ct. 
Rep.  376 — Fairbank  v.  United  States.  181 
U.  S.  307.  45  L.  ed.  872,  21  Sup.  Ct.  Rep. 
648— Saloman  t.  United  States.  7  Ct.  CI. 
404— Swift.  C.  &  B.  Co.  v.  United  States,  14 
Ct.  Ci.  483— Swift.  C.  &  B.  Co.  V.  United 
States,  18  Ct.  CI.  .'56 — Harrison  v.  United 
States,  20  Ct.  CI.  127— Frerlchg  v.  United 
States.  21  Ct.  Cl.  18— Waters  v.  United 
States,  21  Ct.  Cl.  39— Hotchkin  v.  United 
States,  24  Ct.  Cl.  21— Allen  v.  United 
States.  26  Ct.  Cl.  4r».'>— Northern  P.  R.  Co. 
V.  Barnes,  2  N.  D.  360,  51  N.  W.  386. 

274.  A  regulation  of  a  department  of  the 
government  does  not  control  the  construc- 
tion of  an  act  of  Congress,  when  its  mean- 
ing is  plain.  Robertson  v.  Downing,  127 
U.  S.  607.  8  Sup.  Ct.  Rep.  1328.  82:  269 
Cited  In  Mcrritt  v.  Cameron,  137  i:.  S.  552.  34 

L.  ed.  776.  11  Sup.  Ct.  Rep.  174 — United 
States  V.  Healey,  160  U.  S.  141.  40  L.  ed. 
371.  16  Sup.  Ct.  Rep.  247— Fairbank  v.  Unit- 
ed States.  181  L^.  S.  307,  45  L.  ed.  873,  21 
Sup.  Ct.  Rep.  648 — United  States  v.  Union 
P.  R.  Co.  37  Fed.  556— Swayne  v.  Hagev. 
13  Sawy.  621.  37  Fed.  783— United  States 
V.  Wotten,  50  Fed.  694 — Anglo-Callfornla 
Bank  v.  Secretary  of  Treasury,  22  C.  C.  A. 


535,  48  U.  S.  A  pp.  27,  76  Fed.  760— United 
States  V.  Hensel.  39  C.  C.  A.  122,  98  Fed. 
419 — Nunn  v.  William  Gerst  Brewing  Co.  40 
C.  C.  A.  193,  99  Fed.  942 — ^United  States  v. 
Townsend.  113  Fed.  443,  51  C.  C.  A.  277 
— United  States  ex  rel.  Wedderbum  ▼.  Blisit, 
12  App.  D.  C.  499. 

275.  Where  the  language  of  an  act  is  so 
clear  and  explicit  as  not  to  be  open  to 
construction,  its  construction  cannot  be 
changed  by  the  practice  of  the  departments, 
however  long  continued.  United  States  v. 
Graham,  110  U.  S.  219,  3  Sup.  Ct.  Rep. 
582,  28:  126 

Cited  In  United  States  v.  Frill,  120  U.  8.  180. 
30  L.  ed.  631,  7  Sup.  Ct.  Rep.  510 — United 
States  V.  Johnson,  173  U.  S.  378,  43  L.  ed. 
737,  19  Sup.  Ct.  Rep.  427— Fairbank  t.  Unit- 
ed States,  181  U.  8.  307,  45  L.  ed.  872,  21 
Sup.  Ct.  Rep.  648 — United  States  v.  Flnnell. 
185  U.  S.  244,  46  L.  ed.  893,  22  Sup.  Ct, 
Rep.  633 — Pentlarge  v.  Klrby  Bung  Mfg. 
Co.  19  Fed.  504 — Re  Jayne,  28  Fed.  423 — 
Ilartman  v.  Warren,  22  C.  C.  A.  36.  40  U. 
S.  App.  245,  76  Fed.  162— McFadden  v. 
Mountain  View  Mln.  &  Mill.  Co.  87  Fed. 
156 — Re  J.  D.  Spreckels  &  Bros.  Co.  104  Fed. 
882 — Deweese  v.  Smith,  66  L.R.A.  978,  45 
C.  C.  A.  414,  106  Fed.  445 — Com.  v.  Owens- 
boro,  F.  of  R.  &  Q.  R.  Co.  95  Ky.  72,  23  S. 
W.  868. 


276.  If  there  is  ambiguity  or  doubt 
to  the  meaning  of  the  act,  then  such  a 
practice,  begun  early  and  continued  long, 
would  be  in  the  highest,  degree  persuasive, 
if  not  absolutelv  controlling,  in  its  eflfect. 
United  States  v.  Graham,  110  U.  S.  219, 
3  Sup.  Ct.  Rep.  582,  28:  126 
Cited  In  United  States  v.  Alger.  152  U.  S.  397. 

38  L.  ed.  488,  14  Sup.  Ct.  Rep.  635 — Fair- 
bank  V.  United  States,  181  U.  S.  310.  45  I., 
ed.  874,  21  Sup.  Ct.  Rep.  648 — Houghton  t. 
Payne,  194  U.  S.  99,  48  L.  ed.  891,  24  Slip. 
Ct.  Rep.  590 — Bates  &  G.  Co.  v.  Payne,  194 
U.  S.  Ill,  48  L.  ed.  896,  24  Sup.  Ct.  Rep. 
595 — Tanner  v.  Unrted  States,  25  Ct.  Cl.  72 
— Northern  P.  R.  Co.  v.  United  States.  36 
Fed.  285 — Rand  v.  United  States,  38  Fed. 
667 — Northern  P.  R.  Co.  v.  Barden,  46  Fed. 
623— Dean  Linseed  Oil  Co.  v.  United  States. 
78  Fed.  469 — Deweese  v.  Smith,  66  L.R.A. 
978,  45  C.  C.  A.  414,  106  Fed.  445— DemlnfC 
V.  McCIaughry.  51  C.  C.  A.  351.  113  Fed. 
641— United  States  v.  Dietrich,  126  Fed.  67C 
—Knight  V.  Shelton,  134  Fed.  434. 

277.  A  uniform  construction  given  by  the 
Treasury  Department  to  a  law,  affecting  its 
arrangements  and  concerns,  is  entitled  to 
great  respect;  but,  if  it  is  not  in  conformity 
to  the  true  intendment  and  provisions  of  the 
law,  it  cannot  be  permitted  to  conclude  the 
judgment  of  a  court  of  justice.  United 
States  V.  Dickson,  15  Pet.  141,  10:  689 
Cited  In  Smythe  v.  Fisk.  23  Wall.   382,  23   L. 

ed.  40 — Leavenworth,  L.  &  O.  R.  Co.  v.  Unit- 
ed States.  92  U.  S.  758,  23  L.  ed.  644 — 
Ryan  v.  Carter,  03  U.  S.  83,  23  L.  ed.  809 — 
United  States  v.  inil,  120  U.  8.  182,  30  U 
ed.  632.  7  Sup.  Ct.  Rep.  510 — Reeslde  T. 
United  States.  2  Ct.  Cl.  35— Bassett  v.  Unit- 
ed States.  2  Ct.  Cl.  449— Mabony  y.  United 
States,  3  Ct.  Cl.  160— Hubbell  v.  United 
States,  4  Ct.  Cl.  50— United  States  v.  Wen- 
dell. 2  Cliff.  349,  Fed.  Cas.  No.  16.666 — Re 
David,  104  Iowa,  210,  73  N.  W.  576 — State 
v.  Kelsey.  44  N.  J.  L.  47 — Pitts  v.  LosaB 
County,  3  Okla.  741,  41  Pac.  584 — McSor- 
ley  v.  Hill.  2  Wash.  651.  27  Pac.  552. 
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278.  Departmental  construction  of  an  act 
of  Congress — especially  wlien  it  was  neither 
contemporaneous  nor  continuous — will  not 
be  regarded  when  the  court  does  not  con- 
■ider  the  true  construction  as  doubtful. 
Wisconsin  C.  R.  Co.  v.  United  States,  164 
U.  S.  190,  17  Sup.  Ct.  Rep.  45,  41 :  399 
Cited  In  Fairbank  v.  United  States,  181  U.  S. 

3C7.  45  L.  ed.  872,  21  Sup.  Ct.  Rep.  648— 
United  States  v.  Flnnell,  185  U.  S.  244, 
46   L.  ed.  893,  22   Sup.  Ct.  Rep.  633. 

279.  A  regulation  of  a  departmental  can- 
not repeal  a  statute;  and  a  departmental 
construction  of  a  statute  is  not  conclusive 
or  binding  upon  the  courts,  unless  such 
construction  has  been  continuously  in  force 
for  a  long  time,  and  then  only  when  the 
statute  is  doubtful  and  ambiguous.  Mer- 
ritt  V.  Cameron,  137  U.  S.  542,  11  Sup. 
Ct.  Rep.  174,  34:  772 
Cited  in  Fairbank  y.  United  States,  181  U.  S. 

307.  45  L.  ed.  872,  21  Sup.  Ct.  Rep.  648— 
Tide  Water  Oil  Co.  v.  United  States.  31  Ct. 
CI.  103 — Ilaynes  v.  Brewster,  46  Fed.  476— 
The  Eclipse.  53  Fed.  270 — Hartman  v.  War- 
ren, 22  C.  C.  A.  36,  40  U.  S.  App.  245,  76 
Fed.  162— The  J.  D.  Peters,  78  Fed.  375— 
McFadden  v.  Mountain  View  Mln.  &  Mill. 
Co.  87  Fed.  156 — Deweese  v.  Smith,  66  L. 
R.A.  978.  45  C.  C.  A.  414,  106  Fed.  445— 
Deming  v.  McClaugbry,  51  C.  C.  A.  351,  113 
Fed.  641 — United  States  ex  rel.  Miles  Plant- 
ing &  Mfg.  Co.  Y.  Carlisle,  5  App.  D.  C. 
160. 

280.  It  is  only  in  cases  of  doubt  that  the 
eonstruction  given  to  an  act  by  the  depart- 
ment charged  with  the  duty  of  enforcing  it 
becomes  material.  United  States  v.  Tanner, 
147  U.  S.  661,  13  Sup.  Ct.  Rep.  436, 

37:  321 
Cited  in  United  States  v.  Alger,  152  U.  S.  397, 
38  L.  ed.  488,  14  Sup.  Ct.  Rep.  635 — Fair- 
bank  y.  United  States.  181  U.  S.  307,  45 
L.  ed.  872,  21  Sup.  Ct.  Rep.  648 — Leighton 
T.  United  SUtes,  29  Ct.  Cl.  323 — Choctaw  & 
C.  Nations  t.  United  States,  34  Ct.  Cl.  160 
— Hartman  v.  Warren.  22  C.  C.  A.  36.  40  U. 
8.  App.  245,  76  Fed.  162 — McFadden  v. 
Mountain  View  Mln.  &  Mill.  Co.  87  Fed.  156 
— Deweese  v.  Smith.  66  L.R.A.  978,  45  C. 
C.  A.  414.  106  Fed.  445— Deming  v.  Mc- 
Claaghry,.51  C.  C.  A.  351,  113  Fed.  641. 

281.  A  regulation  of  a  department  of  the 
gDvemment,  acquiesced  in  for  a  long  time, 
and  by  which  the  rights  of  parties  have  been 
determined  and  adjudged  for  many  years, 
is  not  to  be  disregarded  without  the  most 
cogent  reasons.  Robertson  v.  Downing,  127 
U.  S.  607,  8  Sup.  Ct  Rep.  1328,        32:  269 

282.  In  case  of  ambiguity,  the  judicial  de- 
partment will  lean  in  favor  of  a  construc- 
tion given  to  a  statute  by  the  department 
charged  with  the  execution  of  such  statute, 
and.  if  such  construction  be  acted  upon  for 
a  number  of  vears,  will  look  with  disfavor 
upon  any  sudden  change  whereby  parties 
who  have  contracted  with  the  government 
upon  the  faith  of  such  construction  may  be 
preiudiced.  United  States  v.  Alabama  G. 
8.  R.  Co.  142  U.  S.  615,  12  Sup.  Ct.  Rep. 
306.  35:  1134 
Cited  In  Wisconsin  C.  R.  Co.  r.  United  States, 

164   U.   S.   205.   41    L.   ed.   404.    17   Sup.   Ct. 
Bep.  45— Hawley  v.  Dillcr,   178  U.   S.  488, 


44  L.  ed.  1162,  20  Sup.  C  Rep.  986 — 
Hewitt  V.  Schultz.  180  U.  S.  157,  45  L.  ed. 
472,  21  Sup.  Ct.  Rep.  309— Fairbank  v.  Unit- 
ed States,  181  V.  S.  307.  45  L.  ed.  873,  21 
Sup.  Ct.  Rep.  648 — United  States  v.  Flnnell, 
185  U.  S.  244,  46  L.  ed.  893,  22  Sup.  <:t. 
Rep.  633 — Wisconsin  C.  R.  Co.  v.  United 
States,  27  Ct.  Cl.  468— Waters  v.  United 
States,  32  Ct.  Cl.  283 — Michigan  ▼.  Jackson, 
L.  &  S.  R.  Co.  16  C.  C.  A.  350,  37  U.  S, 
App.  220,  69  Fed.  120— Nunn  v.  William 
Gerst  Brewing  Co.  40  C.  C.  A.  193,  99  Fed. 
942 — United  States  ex  rel.  Wedderburn  v. 
Bliss,  12  App.  D.  C.  499 — State  v.  United 
States  Fidelity  &  G.  Co.  93  Md.  318,  48  Atl. 
918. 

283.  Where  the  language  of  a  statute  is 
dubious  and  open  to  ditt'erent  interpreta- 
tions, the  established  construction  of  it  by 
the  department  of  the  government  charged 
with  its  execution  will  have  very  great  force, 
and  generally  a  controlling  one,  in  an  in- 
terpretation given  by  the  court.  St.  Paul, 
M.  &  M.  R.  Co.  v.  Phelps,  137  U.  S.  528, 
11  Sup.  Ct.  Rep.  168,  34:  767 
Cited  In  The  Eclipse,  53  Fed.  270— Detroit  v. 

Detroit  City  R.  Co.  66  Fed.  907— The  J.  D. 
Peters,  78  Fed.  375— Southern  R.  Co.  v.  Ma- 
chinists'  Local   Union  No.   14,    111   Fed.  57. 

284.  When  the  meaning  of  a  statute  is 
doubtful,  great  weight  should  be  given  to 
the  construction  placed  upon  it  by  the  de- 
partment charged  with  its  execution,  where 
that  construction  has,  for  many  years,  con- 
trolled the  conduct  of  the  public  business. 
United  States  v.  Healey,  160  U.  S.  136,  16 
Sup.  Ct.  Rep.  247,  40:  369 
Cited  In  Webster  v.  Luther,  163  U.  S.  342.  41 

L.  ed.  182,  16  Sup.  Ct.  Rep.  963 — Wisconsin 
C.  R.  Co.  v.  United  States,  164  U.  S.  20;i. 
41  L.  ed.  404.  17  Sup.  Ct.  Rep  45— United 
States  y  Johnson,  173  U.  S.  378.  43  L.  ed. 
737.  19  Sup.  Ct.  Rep.  427— Fairbank  v.  Unit- 
ed States.  181  U.  S.  311,  45  L.  ed.  874,  21 
Sup.  Ct.  Rep.  648 — United  States  v.  Massa- 
chusetts General  Hospital,  41  C.  C.  A.  116, 
100  Fed.  935— McCord  v.  Hill,  111  Wis.  524, 
87  N.  W.  481. 

285.  The  obvious  purpose  of  an  act  of 
Congress  will  be  sustained  by  the  courts, 
notwithstanding  a  contrary  construction  by 
an  executive  department.  Webster  v.  Lu- 
ther, 163  U.  S.  331,  16  Sup.  Ct.  Rep.  963, 

41:  179 
Cited  In  Fairbank  v.  United  States.  181  U.  S. 
307,  45  L.  ed.  873,  21  Sup.  Ct.  Rep.  648 — 
Hartman  v.  Warren,  22  C.  C.  A.  36.  40  U. 
S.  App.  245,  76  Fed.  162 — McFadden  v. 
Mountain  View  Mln.  &  Mill.  Co.  87  Fed. 
156 — Dewppse  v.  Smith.  66  L.R.A.  978,  45 
C.  C.  A.  414,  106  Fed.  445— Deming  v.  Mc- 
Claugbry. 51  C.  C.  A.  351.  113  Fed.  641— 
United  States  v.  Lair.  118  Fed.  100— Mon- 
tague V.  McCarroU,  15  Utah,  325,  49  Pac. 
418. 

Construction  by  liand  Department. 

286.  Construction  of  acts  of  Congress  re- 
specting public  lands  will  be  made  by  the 
court  without  reference  to  the  practice  in 
the  Land  Department,  when  that  has  not 
been  uniform.  I'nited  States  v.  Healey, 
160  U.   S.  136.  16   Sup.  Ct.  Rep.   247. 

40:  369 
Cited   In    Shang   v.   United    States,   36   Ct.   Cl. 
468. 
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287.  The  practice  or  opinion  of  the  officers 
of  the  Laud  Department  cannot  control 
the  action  or  the.  opinion  of  this  court  in 
expounding  the  law  with  reference  to  the 
rights  of  parties  litigant  before  them.  Ir- 
vine V.  Marshall,  20  How.  558,  15:  994 
Cited  In   Merrill  v.  Hartwell.   11   Mich.   202— 

Paine  v.  Foster,  9  Okla.  275,  60  Pac.  24. 

287a.  The  interpretation  by  the  Land  De- 
partment of  the  provisions  of  the  homestead 
law,  is  entitled  to  great  respect  at  the  hands 
of  the  courts.  Sturr  v.  Beck,  133  U.  S.  541, 
10  Sup.  Ct.  Rep.  350,  33:  761 

Cited  In  Eells  v.  Ross,  12  C.  C.  A.  207,  29  U. 

S.    App.    59,    64    Fed.    420— King    v.    McAn- 

drews,  104  F>d.  438. 

i 

288.  Where  there  are  any  doubts  with  re- 
gard to  the  interpretation  of  an  act  of  Con- 
gress granting  lands  to  a  railroad,  the 
construction  placed  upon  such  act  by  the 
Land  Department  for  eighteen  years,  under 
which  construction  such  lands  have  been  put 
upon  the  market  and  sold,  is  entitled  to 
considerable  weight.  United  States  v.  Union 
P.  R.  Co.  148  U.  S.  562,  13  Sup.  Ct.  Rep. 
724,  37:  560 
Cited  In  Falrbank  v.  United  States,  181   U.  S. 

307,  45  L.  ed.  872.  21  Sup.  Ct.  Rep.  648— 
Tnlted  States  v.  Oregon  &  C.  R.  Co.  57  Fed. 
431 — Oregon  &  C.  R.  Co.  v.  United  States, 
14  C.  C.  A.  008.  29  II.  S.  App.  497,  67  Fed. 
657 — Nunn  v.  William  Gerst  Brewing  Co.  40 
r.  C.  A.  193.  99  Fed.  942— United  States  ex 
rel.  Wedderburn  v.  Bliss.  12  App.  D.  C.  499 
-  -State  ex  rel.  Home  v.  Holcomb,  46  Neb. 
94,  64   N.   W.   437. 

/.  Interpretation  of  Language. 

Commercial  Description  as  Affecting  Char- 
acter of  Import,  see  Duties,  III.  b, 
2. 

Same  Words  in  Two  Statutes  Relating  to 
Same  Subjeet-Matter,  see  Duties,  22. 

Permissive  Language  Construed  as  Peremp- 
tory, see  Officers,  47. 

289.  The  meaning  of  an  act  is  deter- 
mined from  the  language  used  therein,  and 
the  subject-matter  to  which  it  relates.  Unit- 
ed States  V.  Trans-Missouri  Freight  Asso. 
166  U.  S.  290,  17   Sup.  Ct.  Rep.  540, 

41:  1007 
Cited  In  Fay  v.  Springfield.  94  Fed.  421— 
State  T.  Lancashire  F.  Ins.  Co.  66  Ark.  472. 
45  L.R.A.  351,  51  S.  W.  633— State  ex  rel. 
Salt  Lake  City  v.  Eldredge,  27  Utah,  488, 
76   Pac.   337. 

290.  It  does  not  follow  when  a  newly  in- 
vented or  discovered  thing  is  called  by  some 
familiar  name  in  a  statute,  most  nearly  ex- 
pressing the  new  idea,  that  the  thing  so 
styled  is  really  the  thing  formerly  meant  by 
the  familiar  word.  Proprietors  of  Bridges 
V.  Hoboken  Land  &  Improv.  Co.  1  Wall. 
116,  17:  571 
Cited  in  Blschoff  v.  Wethered.  9  Wall.  816.  19 

L.  ed.  831 — Funk  v.  St.  Paul  City  R.  Co.  61 
Minn.  438,  29  L.R.A.  210.  52  Am.  St.  Rep. 
608,  63  N.  W.   1099. 

291.  A  statute  may  define  the  object  of 
enactment  as  well  by  using  a  term  of  known 
and    determinate    meaning    as    by    e-xpress 


enumeration  of  all  the  particulars  included 
in  that  term.  United  States  v.  Smith,  5 
Wheat.  153,  5:  57 

Cited  In  Dole  v  New  England  Mat.  M.  Ins.  Co. 
2  Cliff.  416.  Fed.  Cas.  No.  8,966— United 
States  V.  Coppersmith,  4  Fed.  202 — Opin- 
ion of  Justices  66  N.  H.  672.  83  Atl.  1076. 

•Natural  import  of  language. 

Determining   Legislative    Intent    where 

Language    is    not    Ambiguous,    see 

supra,  205-212. 
Judicial  Xotice  of  Ordinary  Meaning  of 

Words,  see  Evidence,  117,  121. 
See   also  supra,   167,   168,   178;    infra, 

432. 

292.  A  statute  must  be  held  to  mean  what 
the  language  imports.  When  it  is  clear  and 
imperative,  rea.soning  ab  inconvenienti  is  of 
no  avail,  and  there  is  no  room  for  construc- 
tion. Boudinot  v.  I'nited  States  (Cherokee 
Tobacco)  11  Wall.  616,  20:  227 
Cited  In  Lewis  v.  T'nitod  States,  92  U.  S.  621. 

23  L.  ed.  514 — I  nlted  States  v.  Chong  Sam, 
47  Fed,  8.S4— Marine  v.  Packham,  3  C.  C.  A. 
212,  8  U.   S.  App.  93,  52  Fed.  580. 

293.  The. popular  or  received  import  of 
words  furnishes  the  general  rule  for  the  in- 
terpretation of  public  laws  as  well  as  of 
private  and  social  transactions.  Maillard 
V.  Lawrence,  16  How.  251,  14:  925 
Cited  in  Arthur  v.  Morrison,  96  U.  S.  Ill,  24 

L.  ed.  765— (Jrcenleaf  v.  (ioodrich.  101  U.  S. 
284.  25  L.  ed.  847— Cadwalader  v.  Zeh.  151 
U.  S.  176,  38  L.  ed.  118,  14  Sup.  Ct.  Rep. 
288— Sonn  v.  Magone,  159  U.  S.  421.  40  L. 
cd.  204,  16  Sup.  Ct.  Rep.  67— Magone  t. 
Wlederer,  159  U.  S.  561,  40  L.  ed.  260.  16 
Sup.  Ct.  Rep.  122 — Glover  v.  United  States. 
164  U.  S.  297,  41  L.  ed.  441,  17  Sup.  Ct. 
Rep.  95 — Greenleaf  v.  Goodrich,  1  Hask.  589, 
Fed.  Cas.  No.  5.778 — Morrison  v.  Arthur,  13 
Blatchf.  199,  Fed.  Caa.  No.  9.842— United 
States  V.  Washington  Mills,  2  Cliff.  605. 
Fed.  Cas.  No.  16,647— The  Saratoga,  9  Fed. 
325 — Forl)e8  Lithograph  Mfg.  Co.  v.  Worth- 
ington,  25  Fed.  900 — Wellbacher  v.  Merritt, 
37  Fed.  88 — Ullmann  v.  Hedden,  38  Fed.  96 
— Bogle  V.  Magone,  40  Fed.  227 — United 
States  v.  Thompson,  41  Fed.  29 — Re  Blumen- 
thai,  49  Fed.  228— Re  McDonough,  49  Fed. 
,S60 — United  States  v.  Debs,  6  Inters.  Com, 
Rep.  202,  64  Fed.  749 — Meyer  v.  Cadwalader, 
.S2  C.  C.  A.  462.  60  U.  S.  App.  540,  89  Fed. 
970 — United  States  v.  Nordlinger.  .'>8  C.  C. 
A.  440,  121  Fed.  692— Moulton  v.  McLean,  5 
Colo.  App.  465.  39  Pac.  78 — Western  R.  Co. 
V.  Young,  51  Ga.  492 — Comstock  v.  Gage.  91 
111.  3.38— Nelson  v.  Board  of  Trade,  58  III. 
App.  41  J) — Cofflnberry  v.  Madden.  30  Ind. 
App.  365.  96  Am.  St.  Rep.  849,  66  N.  E.  64 
— Leavenworth  County  v.  Miller,  7  Kan.  502. 
12  Am.  Rep.  425 — State  v.  Comptolr  Natlon> 
al  D'Esrompte,  51  La.  Ann.  1281,  26  So.  91 
— Hale  V.  Everett,  53  N.  H.  82.  16  Am.  R^p, 
82-  State,  Sheohev,  Prosecutrix,  v.  Hoboken. 
62  N.  .T.  L.  18.").  40  Atl.  626— Dibble  v.  Hath- 
awav.  11  Hun.  .'>74 — Chamberlain  v.  Western 
Transp.  Co.  44  N.  Y.  .309.  4  Am.  Rep.  681 — 
Pocahontas  Coal  Co.  v.  Ilpndrrson  Electric 
Light  &  P.  Co.  118  N.  C.  236,  24  S.  E.  22 
— Norfolk  &  W.  R.  Co.  v.  Prlndle.  82  Va. 
130 — Postal  Teleg.  Cable  Co.  v.  Norfolk  & 
W.  R.  Co.  88  Va.  925,  14  S.  E.  803 — Smith 
V.  United  States,  1  Wash.  Terr.  269 — Daniel 
V.  Simms.  49  W.  Va.  667.  39  S.  E.  690. 

294.  The    legislature   must   be    presumed 
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to  have  intended  to  use  language  in  its  or- 
dinary meaning,  unless  it  would  manifest- 
ly defeat  the  object  of  the  provisions.  Minor 
V.  Mechanics  Bank,   1   Pet.   46,  7:  47 

<:i1e4i  In  Einstein  v.  Sawhlll.  2  App.  D.  C.   18 

— People's  Nat.  Bank  v.  Ayer,  24  Ind.  App. 

216,  56  N.  E.  267— Hall  v.  Wabush  R.  Co. 

80  Mo,  App.  471 — Warner  v.  Beers,  23  Wend. 

156 — Henrj  v.  Perry  Twp.  48  Ohio  St.  676, 

30    N.    E.    1122— Miles    v.    Wells.    22    L'tah, 

62,   61    Pac.    534— Daniel    v.    Slmms,    49    W. 

Va.  568,  39  8.  E.  690. 

295.  A  statute  should  be  read  according 
to  the  natural  and  obvious  import  of  its  lan- 
^age,  without  resorting  to  subtle  and 
forced  construction  for  the  purpose  of  either 
limiting  or  extending  its  operation;  and 
when  the  language  is  plain,  words  or  phrases 
sliould  not  be  inserted  so  as  to  incorporate 
in   the  statute  a   new   and  distinct  provi- 

.sion.  United  States  v.  Temple,  105  U.  S. 
S7,  26:  967 

Cited  tn  Mouat  y.  United  States,  22  Ct.  CI. 
300 — United  States  v.  Graham,  110  U.  S. 
219.  28  L.  ed.  126,  3  Sup.  Ct.  Itep.  582— 
United  States  v.  Hill,  120  U.  S.  180,  »0 
L.  ed.  631,  7  Sup.  Ct.  Rep.  510 — United 
States  V.  Lynch.  137  U.  S.  285.  34  L.  ed. 
702,  11  Sup.  Ct.  Rep.  114 — Houghton  v. 
Payne.  194  U.  S.  100,  48  L.  ed.  891,  24 
Sup.  Ct.  Rep.  690 — Pentlarge  ▼.  Klrby,  19 
Fed.   504. 

—  Editorial  note. 

Popular  and  received  import  of  words 
as    furnishing    rule    of    interpretation. 

14:  925 

General  terms. 

Specific  and  General  Terms  in  TarifT 
Laws,  see  Duties,  23-29. 

See  also  supra,  163,  171,  180,  227;  in- 
fra, 393,  473. 

296.  In  construing  a  statute,  general  ex- 
pressions will  not  be  restrained  by  partic- 
ular words,  where  a  distinct  meml)er  of  a 
aentence,  describing  an  entire  class  of  of- 
fenses, will  be  rendered  nugatory.  Adams 
V.  Woods.  2  Cranch,  336,  2:  297 
Cited  In  United  States  v.  Dobs.  5  Inters.  Com. 

Rep.  202,  64  Fed.  749— Gulliver  v.  Roelle, 
100  111.  181 — Spencer  ▼.  State,  5  Ind.  58. 

297.  The  meaning  of  general  words  in  a 
statute  must  be  restricted  whenever  it  is 
found  necessary  to  do  so  in  order  to  carry 
out  the  legislative  intention.  Reiche  v. 
Smythe,  13  Wall.  162,  20:  566 
Cited  in   Movius  t.   Arthur,  95   U.   S.   147.   24 

L-  ed.  421— Arthur  v.  I^hey,  96  U.  S.  11.3, 
24  L.  ed.  766 — Arthur  v.  Morrison,  96  U. 
R.  Ill,  24  L.  ed.  765 — ^Arthur  v.  Stephanl, 
96  U.  8.  127.  24  L.  ed.  772— Chew  HIng 
Lung  T.  Wise,  176  U.  S.  160,  44  L.  ed.  414, 
20  Sup.  Ct.  Rep.  320 — Faxon  v.  Russell,  Fed. 
Cas.  No.  4,707 — Tong  Duck  Chung  v.  Kelly. 
7  Rep.  742.  Fed.  Cas.  No.  14.093— Chung 
Tune  v.  Kelly.  8  Sawy.  420.  14  Fed.  643— 
Morphv  V.  United  States,  68  Fed.  910— 
United  States  v.  Gunther,  18  C.  C.  A.  220, 
34  U.  S.  App.  447.  71  Fed.  500— Wise  v. 
Chew  HIng  I.ung.  27  C.  C.  A.  407,  48  U.  S. 
App.  517.  83  Fed.  165— Brennan  v.  United 
States.  129  Fed.  838 — United  States  v.  Boden, 
133  Fed.  840 — Vermont  Loan  &  T.  Co.  v. 
Whlthed.  2  N.  D.  102,  49  N.  W.  318. 

298.  General  words  in  a  statute  must  be 


limited  not  only  to  cases  within  the  juris- 
diction of  the  state,  but  also  to  those  ob- 
jects to  which  the  legislature  intended  to 
apply  them.  United  States  v.  Palmer,  3 
Wheat.  610,  4:  471 

Cited  in  People  v.  Wlntermute,  1  Dak.  90,  46 
N.  W.  694. 

299.  AH  general  terms  in  statutes  should 
be  limited  in  their  application  so  as  not  to 
lead  to  injustice,  oppression,  or  any  un- 
constitutional operation,  if  that  be  possible. 
Carlisle  v.  United  SUtes,  16  Wall.  147, 

21 :  426 
Cited  in  Chew  Heong  v.  United  States,  112  U.  S. 
555,  28  L.  ed.  776,  5  Sup.  Ct.  Rop.  255 — 
Hawaii  V.  Mankichl.  190  U.  S.  213.  47  L. 
ed.  1021,  23  Sup.  Ct.  Rep.  787 — Chinese  Mer- 
chant Case,  7  Sawy.  554,  13  Fed.  611 — 
The  State  of  Maine,  22  Fed.  736— Lee  Kan 
V.  United  States,  10  C.  C.  A.  674,  15  U.  S. 
App.  510,  62  Fed.  919. 

300.  No  general  terms  intended  for  prop- 
erty to  which  they  may  be  fairly  applicable, 
but  not  particularly  applied  by  the  legis- 
lature; no  silent,  implied,  and  constructive 
repeals, — ought  ever  to  be  so  understood  as 
to  devest  a  vested  right.  United  States  v. 
De  la  Maza  Arredondo,  6  Pet.  691,  8:  547 
Cited   In   Woodworth   v.   Fulton,    1   Cal.   314 — 

Reynolds  v.  West.  1  Cal.  326 — Lake  Shore  & 
M.  S.  R.  Co.  V.  Cincinnati,  S.  ft  C.  R.  Co. 
30  Ohio  St.  616 — Marble  Bldg.  Asso.  v. 
Hocker.  3  Phila.  506. 

301.  General  words  in  a  statute  will  be 
given  a  narrower  construction  where  nec- 
esi^ary  to  effect  the  intention  of  the  legisla- 
ture. Petri  V.  Commercial  Nat.  Bank,  142 
U.  vS.  644,  12  Sup.  Ct.  Rep.  325,  35:  1144 
Cited  in  United  States  v.  American  Bell  Teleph. 

Co.  159  U.  S.  550,  40  L.  ed.  256.  16  Sup.  Ct. 
Rep.  69 — McKee  v.  United  States,  164  U. 
S.  293,  41  L.  ed.  437,  17  Sup.  Ct.  Rep. 
92 — United  States  v.  Trans- Missouri  Freight 
Asso.  166  U.  S.  320,  41  L.  ed.  1020.  17 
Sup.  Ct.  Rep.  540— OroflP  v.  Miller,  20  .Anp. 
D.  C.  359— Boiling  v.  Boiling  88  Va.  527, 
14  S.  E.  67. 

Judicial  construction;   re-enacted  stat- 
ute. 

See  also  supra,  97a. 

302.  The  words  of  a  statute  are  to  be 
given  the  construction  judicially  given  to 
the  same  words  of  an  earlier  statute  relat- 
ing to  the  same  subject.  Logan  v.  L'nited 
States,  144  U.  S.  263,  12  Sup.  Ct,  Rep.  617, 

36:  429 
Cited  in   Stokes  v.   United  States,  9  C.  C.   A. 
154,  23  U.  S.  App.  289,  60  Fed.  508. 

303.  Words  which  are  repeated  by  Con- 
gress after  the  Supreme  Court  has  placeil 
an  interpretation  upon  them  in  con.struing 
an  earlier  statute  may  be  considered  as  sub- 
ject to  like  interpretation.  ^lason  v.  Fear- 
son,  9  How.  248,  13:  125 
Cit^d  in   Schuetze  v.   irnlted  States,  24  Ct.  CI. 

305— Talbert  v.  United  States,  25  Ct.  CI. 
158. 

304.  Words  and  phrases,  the  meaning  of 
which  has  been  ascertained  by  judicial  de- 
termination, when  used  in  a  subsequent 
statute,  are  to  be  understood  in  the  same 
sense.     Grover  &.   B.   Sewing-Mach.   Co.   v. 
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Florence   Sewing-Mach.   Co.    ( Sewing-Mach. 
Go's.  Case)  18  Wall.  553,  21:  914 

Cited  In  Hollingsworth  v.  Tensas,  17  Fed.  112. 

305.  Where  words  in  a  statute  have  ac- 
quired a  well- understood  meaning,  through 
judicial  interpretation,  it  is  to  be  presumed 
they  were  used  in  that  sense  in  a  subse- 
quent statute  on  the  same  subject,  unless  the 
contrary  appears.  United  States  v.  Mooney, 
116  U.  S.   104,   6   Sup.   Ct.  Rep.   304, 

29:  550- 
Marvel  v.  Merritt,  116  U.  S,  11,  6  Sup.  Ct. 
Rep.  207,  29:  550 

The  Abbotsford  v.  Johnson  (The  Abbotsford) 
98  U.  S.  440,  25:  168 

Cited  In  Logan  v.  United  States  144  U.  S.  301, 
36  L.  rd.  442,  12  Sup.  Ct.  Rep.  617— Rcpner 
V.  United  States.  105  U.  S.  124,  49  L.  ed. 
122,  24  Sup.  Ct.  Kep.  797— H.  Hackfeld 
it  Co.  V.  United  States,  107  U.  S.  461,  49 
L.  ed.  830,  25  Sup.  Ct.  Rep.  456 — Ex  parte 
Hycre.  32  Fed.  409 — Anderson  v.  Bowers,  43 
Fed.  322— Davis  v.  Chicago  &  N.  W.  R.  Co.  46 
Fed.  300 — Stokes  v.  United  States,  9  C. 
C.  A.  154,  23  U.  S.  App.  280,  60  Fed.  508— 
Einstein  v.  Sawhill,  2  App.  D.  C.  18 — Mon- 
roe County  V.  Conner,  155  Ind.  496,  58  N. 
E.  828— Opinion  of  the  Justices,  66  N.  H. 
673,  33  Atl.  1076— Cortesy  v.  Territory,  7 
N.  M.  98,  10  L.R.A.  356,  32  Tao.  504— 
New  York,  L.  it  W.  R.  Co.  v.  Roll,  32  Misc. 
32.'>,  66  N.  Y.  Supp.  748 — United  States  v. 
Elliot,  7  Utah.  393,  26  Pac.  1117— Daniel 
T.  SImms,  49  W.  Va.  568,  39  S.  E.  690. 

306.  Where  Congress  has  never  amended  a 
law,  it  must  be  taken  that  the  construction 
placed  upon  it  by  the  courts  is  the  true  con- 
struction, acceptable  to  the  legislative  as 
well  as  to  the  judicial  branch  of  the  gov- 
ernment. Baltimore  &  O.  R.  Co.  v.  Baugh, 
149  U.  S.  368,  13  Sup.  Ct.  Rep.  914,  37:  772 
Cited  in  States  ex  rel.  Greene  v.  Owen,  125  N. 

C.  218,  34  S.  E.  424— Mial  v.  Ellington,  134 
N.  C.  181,  65  L.R.A.  716,  46  S.  E.  961. 

307.  The  rule  that  when  a  judicial  con- 
struction has  been  given  to  a  statute,  the 
re-enactment  of  the  statute  may  be  regard- 
ed as  a  legislative  adoption  of  the  construc- 
tion, can  only  be  applied  when  the  statute 
is  capable  of  the  construction  given  to  it, 
and  when  that  construction  has  become  a 
settled  rule  of  conduct.  Dollar  Sav.  Bank 
v.  United  States,  19  Wall.  227,  •  22:  80 
Cited  in  Fairbank  v.  United  States,  181  U.  S. 

307,  45  L.  ed.  872,  21  Sup.  Ct.  Rep.  648. 

308.  It  is  a  well-settled  rule  of  construc- 
tion that  language  used  in  a  statute  which 
has  a  settled  and  well-known  meaning,  sanc- 
tioned by  judicial  decision,  is  presumed  to  be 
used  in  that  sense  by  the  legislative  body. 
The  same  construction  should  be  placed  on 
portions  of  a  statute  which  has  been  placed 
upon  them  in  construing  the  instrument 
from  which  thev  were  taken.  Kepner  v. 
United  States,  195  U.  S.  100,  24  Sup.  Ct. 
Rep.  797,  49:  114 
Cited  In  Schick  v.  United  States,  105  U.  S.  69, 

49  L.  ed.  102,  24  Sup.  Ct.  Rep.  820 — Serra 
V.  Mortlga.  204  IT.  S.  474.  .">1  L.  ed.  573,  27 
Sup.  Ct.  Rep.  343 — United  States  v.  Green, 
136  Fed.  650. 

311.  The  restricted  meaning  attached  for 
eighty-six    years    to    the    language    of    the 


act  of  1789,  §  11,  in  conferring  jurisdiction 
on  circuit  courts,  excluding  suits  of  which 
the  district  courts  were  given  exclusive 
jurisdiction,  is  presumed  to  attach  to  the 
same  language  in  the  act  of  1875.  United 
States  V.  Moonev,  116  U.  S.  104,  6  tSup. 
Ct.  Rep.  304,        "  29:  550 

Cited    in   Logan    v.   United   States,    144    U.    a. 
301,  36  L.  ed.  442,  12  Sup.  Ct.  Rep.  677.  • 

g.  Partifmlar  Words  and  Provisions, 

As  to  Capacity  of  Vessels,  see  Admiralty, 
200. 

Right  of  Appeal  under  Provision  for  Bring- 
ing Case  up  "by  Certiorari  or  Other- 
wise," see  Appeal  and  Error,  762. 

Federal  Question  as  to,  see  Appeal  and  Er- 
ror, 1724. 

Provision  as  to  Congressional  Investigations, 
see  Congress,  20. 

Meaning  of  "Property"  in  Mechanics'  Lien 
Law,  see  Mechanics'  Liens,  23. 

Words  and  Provisions  in  Anti-Trust  Act, 
see  Monopoly  and  Combinations,  9-11. 

Meaning  of  "Total  Disability"  in  Pension 
Law,  see  Pensions,  4. 

Meaning  of  "Children"  in  Pension  Act,  see 
Pensions,  14. 

Statutes  Relating  to  Piracy,  see  Piracy, 
5-13. 

Statute  Relating  to  Mailing  Obscene  Mat- 
ter, see  Postoffice,  96. 

Sale,  see  Trusts,  122. 

See  also  infra,  507;  Bonds,  278;  Perjury, 
8. 

312.  The  words  "other  place"  as  used  in 
the  act  of  April  30,  1790,  providing  for  the 
punishment  of  offenses  committed  "within 
any  port,  dockyard,  magazine,  or  in  any  oth- 
er place,"  refer  to  places  of  a  similar  charac- 
ter with  those  previously  enumerated.  I'nit- 
ed  States  v.  Bevans,  8  Wheat,  336.  4:  404 
Cited  In  United  States  t.   Rodgers.   150  IT.   S. 

277,  37  L.  ed.  1081,  14  Sup.  Ct.  Rep.  109 — 
Corey  v.  Bath,  35  N.  H.  539— State  ex  r^l. 
Salt  Lake  City  ▼.  Eldredge,  27  Utah,  48T» 
76  I'ac.  337. 

313.  The  word  "concern,"  as  used  in  a 
statute  of  limitations,  excepting  accounts 
"which  concern  the  trade  of  merchandise/* 
means  what  is  directly,  but  not  what  is  col- 
laterally, connected  with  merchandi5%e. 
Spring  V.  Gray,  6  Pet.  151,  8:  352 
Cited  In  Umbarger  v.  Watts,  25  Gratt.  180. 

314.  The  words  "beyond  seas"  have  gen- 
erally been  constrjied  in  this  country,  not 
literally,  but  as  meaning  "without  the  ju- 
risdiction of  the  state."  Rhodes  v.  Bell.  2 
How.  397.  11:  314 
Cited  in   State  ▼.   Johnson,   12   Minn.   470.  93 

Am.  Dec.  241,  Gil.  378. 

315.  The  words,  "all  deeds  and  other  con- 
veyances of  land,"  include  mortgages.  Beals 
V.  Hale,  4  How.  37,  11:865 

316.  A  state  statute  providing  that  all 
deeds,  etc.,  of  lands  within  the  state,  ex- 
ecuted and  acknowledged  or  approved  in 
any  other  jurisdiction  agreeably  to  the  laws 
of  such  jurisdiction  or  the  laws  of  the  statft. 
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shall  be  valid,  refers  only  to  deeds  executed 
by  individuals  in  another  state,  and  not  to 
conveyances  made  by  decree  of  a  court  of 
chancery.     Watts   v.   Waddle,   6   Pet.    389, 

8:437 

317.  The  term  "goods,  chattels,  and  ef- 
fects, of  what  kind  soever,  nature,  and 
quality."  as  used  in  a  bank  charter,  include 
negotiable  paper.  Planters'  Bank  v.  Sharp, 
6  How.  301,  12:  447 
Cited  in  Lippincotts'  Estate,  16  Pa.  Co.  Ct.  301 

— Reakert's  Appeal,  173  Pa.  369,  34  Atl.  58. 

318.  ''Sold  or  disposed  of"  means  legal 
and  final  sale  or  disposition.  Ham  v.  Mis- 
souri, 18  How.  126,  15:  334 

319.  In  the  legislation  of  Congress  on  the 
subject  of  limitations,  the  words  "com- 
menced" and  "brought,"  as  applied  to  the 
institution  of  suits,  mean  the  same  thing, 
and  are  used  interchangeably.  Goldenberg 
V.  Murphy,  108  U.  S.  162,  2  Sup.  Ct.  Rep. 
388,  27:  686 

320.  A  location  of  lands  "under  any  law 
of  the  United  States,"  within  the  terms  of 
a  statute,  is  construed  to  mean  in  con- 
formitv  with  it.  Stoddard  v.  Chambers,  2 
How.  284,  11:269 
Denied  in   Mills  v.  Stoddard,   8  How.  366,  12 

L.  ed.  1115. 

Cited  in    RIsley   v.    Howell,    12   C.   C.    A.   222, 
22  U.  S.  App.  635,  64  Fed.  457. 

321-2.  The  person  "to  whom"  property 
"may  have  been  assessed,"  within  the  mean- 
ing of  the  act  of  1812,  authorizing  the  sale 
of  lots  in  the  city  of  Washington  for  taxes, 
means  the  actual  owner.  Washington  v. 
Pratt,  8  Wheat.  681,  5:  714 

CUed  in  United  States  ex  rel.  Slegel  v.  Tboman, 

156  U.   S.  359,  89  L.  ed.   452,   15   Sup.   Ct. 

Rep.  37S. 

323.  The  term  "any"  in  the  statute  giv- 
ing a  lien  to  persons  furnishing  materials 
or  performing  labor  in  constructing  or  re- 
pairing buildings,  by  virtue  of  "any"  con- 
tract, includes  special  contracts  as  well  as 
contracts  which  arise  by  implication.  Mc- 
Murray  v.  Brown,  91  U.  S.  257,  23:  321 
Cited  in  People  ex  rel.  Ocean  Acci.  &  G.  Corp. 

V.  Van  Cleave,  187  111.  134.  58  N.  E.  422. 

324.  Reference  may  be  had  to  adjudged 
cases  to  ascertain  the  meaning  of  the  phrase 
"same  general  business."  as  used  in  the  Civil 
Code  of  Dakota,  S  1130,  the  Code  itself 
containing  no  definition.  Northern  P.  R. 
Co.  V.  Herbert,  116  U.  S.  642,  6  Sup.  Ct. 
Rep.  590,  29:  755 
Cited  in  Vlterbo  v.  Frledlander,  120  U.  S.  726, 

30  L.  ed.  782,  7  Sup.  Ct.  Rep.  902. 

325.  Whether  the  word  "conveved,"  in  an 
act  of  Congress  exempting  lands  granted  in 
aid  of  a  railroad  from  taxation  until  "sold 
or  conveyed"  by  the  company  is  to  be  used 
in  the  narrow  technical  sense  of  a  trans- 
fer of  the  legal  title,  or  in  the  broad  and 
general  sense  of  passing  title,  legal  or 
equitable,  is  to  be  determined  by  the  con- 
text   and    the    surrounding    circumstances. 


Winona  v.   St.  P.   Land  Co.  v.  Minnesota,. 
159   U.   S.  526,   16  Sup.   Ct.  Rep.   83, 

40:  247 
Cited  in  Clarke  v.  Eureka   County  Bank,   123 

Fed.  927— Mayer  v.  Goldberg,  116  Wis.  101^ 

92  N.  W.  656. 

326.  The  term  "amity"  signifies  friend- 
ship, actual  peace,  and  when  found  in  u 
statute  must  be  given  its  ordinary  meaning 
unless  there  is  something  in  the  context 
to  compel  a  narrower  or  different  scope. 
Marks  v.  United  States,  161  U.  S.  297,  16 
Sup.  Ct.  Rep.  476,  40:  706 
Cited  in   Gordon  v.   United   States,   31    Ct.   CI. 

260 — Painter  v.  United  States,  33  Ct.  CI. 
133— Luke  v.  United  States,  35  Ct.  CI.  25 — 
Allied  V.  United  States,  36  Ct.  CI.  289— 
Abrew  v.  United  States,  37  Ct.  CI.  513. 

327.  A  chemist  is  within  the  proviso  add- 
ed to  the  contract  labor  law  by  the  amend- 
ment of  1891,  whereby  it  is  declared  that 
the  act  shall  not  apply  to  certain  specified 
classes  of  persons  "nor  to  persons  belonging 
to  any  recognized  profession."  United 
States  V.  Laws,  163  U.  S.  258,  16  Sup.  Ct. 
Rep.  998,  41 :  151 
Cited    in    District    of    Columbia   v.    Beuter,    15 

App.  D.   C.  240. 

328-9.  The  mandate  of  the  statute— "No 
employee  shall  be  required  or  permitted  to 
work  in  a  biscuit,  bread,  or  cake  bakery 
more  than  sixty  hours  in  any  one  week  or 
more  than  ten  hours  in  any  one  day'' — is 
the  substantial  equivalent  of  an  enactment 
that  no  employee  shall  contract  or  agree 
to  work  more  than  ten  hours  per  day. 
Lochner  v.  New  York,  198  U.  S.  45,  25  Sup. 
Ct.  Rep.  539,  49:  937 

Cited    in    People    v.    Marcus    185    N.    Y.    201, 

7  L.R.A.(N.S.)  284,  77  N.  E.  1073. 

Construction  of  ''wllfnlly." 

330.  The  word  "wilfully,"  in  the  ordinary 
sense  in  which  it  is  used  in  statutes,  means 
not  merely  voluntarily,  but  with  a  bad  pur- 
pose. Spurr  V.  United  States,  174  U.  S. 
728,  19  Sup.  Ct.  Rep.  812,  43:  1150 
Cited  in   Roberts   v.   United   States,   61   C.   C. 

A.  435,  126  Fed.  905. 

331.  The  word  "wilfully"  in  the  ordinary 
sense  in  which  it  is  used  in  statutes  means 
not  merely  voluntarily,  but  with  a  bad  pur- 
pose; and  is  frequently  understood  as  sig- 
nifying an  evil  intent  without  justifiable 
excuse.  Doing  or  omitting  to  do  a  thing 
knowingly  and  wilfully  implies  not  only  a 
knowledge  of  the  thing,  but  a  determination, 
with  a  bad  intent,  to  do  it  or  to  omit  doing 
it.  Felton  v.  United  States,  96  U.  S. 
699,  24: 875 
Cited  In  Potter  v.  United  States,  155  U.  S.  446, 

39  L.  ed.  217.  15  Sup.  Ct.  Rep.  144 — Spurr 
V.  United  States.  174  U.  S.  7.34.  43  L.  ed. 
115.3,  19  Sup.  Ct.  Rep.  812— United  States 
V.  Smith,  27  Fed.  850 — North  Caiolinn  v. 
Vanderford,  35  Fed.  287 — Roberts  v.  United 
States,  61  C.  C.  A.  435,  126  Fed.  905— Wil- 
liams V.  People,  20  Colo.  275,  57  Pac.  701 
— State  V.  Mussenboltz,  76  Conn.  97,  55  Atl. 
589 — Indianapolis  v.  Consumers  Gns  Trust 
Co.  140  Ind.  255.  30  N.  E.  94.3— Bridgewator 
V.  State,  153  Ind.  564,  55  N.  E.  737 — 
Chicago,  St.  L.  &  P.  R.  Co.  v.  Nash,  1  Ind. 
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App.  301,  27  N.  E.  5C4— KletzlDg  y.  Arm- 
strong, 119  lown,  508,  93  N.  W.  500 — State 
V.  Ferguson,  82  Mo.  App.  586 — State  v.  Al- 
corn, 78  Tex.  393,  14  S.  W.  663. 

**Votd"  and  "voidable." 

332-3.  There  is  an  interchangeability  of 
meaning  between  the  two  words  "void"  and 
** voidable,"  in  legal  interpretation,  by  reason 
of  which  the  word  "void"  does  not  always 
mean  "void"  literallv.  Ewell  v.  Daggs,  108 
U.  S.  143,  2  Sup.  Ct.  Rep.  408,  27:  682 

Cited  In  Weeks  v.  Brldgeman,   159  U.   S.  547, 

40  L.  ed.  255,  16  Sup.  Ct.  Rep.  72 — Irwin  v. 

Marquett,  26  Ind.  App.  390,  84  Am.  St.  Rep. 

297.   59  N.   E.   38— Mutual   Ben.   L.    Ins.   Co. 

V.   Winne,    20   Mont.   32,   49   Pac.    446— New 

York  &  L.   I.   Bridge   Co:  v.   Smith,    148   N. 

Y.  548,  42  N.  E.  1088. 

**Or"  and  "and.'* 

See  also  Duties,  461. 

334.  In  the  construction  of  statutes,  it  is 
the  duty  of  the  court  to  ascertain  tlie  clear 
intention  of  the  legislature.  In  order  to  do 
this,  courts  are  often  compelled  to  construe 
"or"  as  meaning  "and,"  and  again  "and"  as 
meaning  "or.'  United  States  v.  Fisk,  3 
Wall.  445,  18:  243 
Citeri  in  Starr  v.  Flynn,  62  Kan.  849,  62  Pac. 

G59. 

334a.  In  the  act  of  Congress  of  August  6, 
1861,  providing  for  the  confiscation  of  prop- 
ertv  and  its  condemnation  "in  the  district 
or  circuit  courts  of  the  United  States  having 
jurisdiction  of  the  amount,  or  in  admiralty 
in  any  district  in  which  the  same  may  be 
seized  or  into  which  the  same  may  be 
taken,"  the  word  "or"  must  be  taken  con- 
junctively, and  gives  both  the  circuit  and 
district  courts  jurisdiction,  according  to 
"the  amount"  and  "in  admiralty."  Union 
Ins.  Co.  V.  United  States,  6  Wall.  759, 

18:  879 
Cited  In  Semple  ▼.  United  States,  Chase,  Dec. 

261.    Fed.    Cas.    No.    12.661— United    States 

V.  The  Queen  11  Blatchf.  417  Fed.  Cas.  No. 

16,108 — Felton    v.    Splro.    24    C.    C.    A.    324, 

47  U.  S.  App.  402,  78  Fed.  579. 

"May"  and  "shall.** 

335.  "May"  means  "must"  in  all  cases 
where  the  legislature  means  to  impose  a 
positive,  instead  of  a  discretionary,  power. 
In  all  cases  the  construction  should  be  such 
as  carries  into  effect  the  true  intent  and 
meaning  of  the  legislature  in  the  enactment. 
Minor  V.  Mechanics  Bank,  1  Pet.  46,  7:  47 
Cited   in   Mason   v.   Fearson,    9   How.    259,    12 

Ti.  ed.  130 — Rock  Island  County  v.  United 
States,  4  Wall.  446.  13  I.,  ed.  423— United 
States  ex  rel.  Slegrel  v.  Thoman,  156  U.  S. 
359,  39  L.  ed.  452,  15  Sup.  Ct.  Rep.  378— 
Sllvey  V.  United  States,  7  Ct.  CI.  337— Ford 
V.  United  States.  18  Ct.  CI.  71 — Apperson  v. 
Memphis.  2  Flipp.  372,  Fed.  Cas.  No.  497 — 
United  States  v.  Dustln,  Fed.  Cas.  No.  15,012 
— Ex  parte  Chase,  43  Ala.  312 — Snnta  Crujs 
Rock  Pavement  Co.  v.  Heaton,  105  Cal.  165, 
38  Pac.  693 — Vigo  County  v.  Davis,  136 
Ind.  507,  22  L.R.A.  516,  .S6  N.  E.  141— 
Budd  y.  Rutherford,  4  Ind.  App.  390.  30 
N.  E.  1111 — People's  Nat.  Bank  v.  Ayer. 
24  Ind.  App.  218,  50  N.  E.  267— Supreme 
Lodge.  O.  of  S.  F.  v.  Dey,  58  Kan.  289,  49 
Pac.  74 — Forbes  v.  Bethel,  28  Me.  209 — 
Calvert  County  v.  Gibson,  36  Md.  237 — Kelly 


▼.  Morse,  3  Neb.  228— Atlantic  City  Water- 
works Co.  v.  Read,  50  N.  J.  L.  672,  15  Atl. 
10— Re  Thirty-Fourth  Street  R.  Co.  37  Hun. 
451 — People  ex  rel.  Comstock  v.  Syracuse,  59 
Hun,  260,  12  N.  Y.  Supp.  890 — Medbury  y. 
Swan,  46  N.  Y.  203— Gllmore  y.  Utlca.  121 
N.  Y.  569,  24  N.  E.  1009— King  Real  Estate 
Asso.  v.  Portland,  23  Or.  204,  31  Pac.  482 — 
Esllnger  y.  Pratt,  14  Utah,  117,  46  Pac. 
763 — Harrison  v.  Wissler,  98  Va.  599,  36 
S.   E.  982. 

336.  The  word  "may"  is  only  construed 
as  "must"  when  the  clear  policy  and  inten- 
tion of  t'he  legislature,  in  enacting  a  statute, 
imposes  an  imperative  duty,  and  not  a  dis- 
cretionary power.  Thompson  v.  Roe  ex  dem. 
Carroll,  22  How.  422,  16:  387 

Cited  In  United  States  ex  rel.  Slegel  y.  Thoman, 
156  U.  S.  359,  39  L.  ed.  452,  15  Sup.  Ct. 
Rep.  378 — Hall  y.  Wabash  R.  Co.  80  Mo. 
App.  471 — People  ex  rel.  Comstock  v.  Syra- 
cuse. 59  Hun.  263,  12  N.  Y.  Supp.  890 — 
Gllmore  v.  Utlca,  121  N.  Y.  669.  24  X.  E. 
1009 — Deane  y.  Willamette  Bridge  Co.  22 
Or.  176,  15  L.R.A.  618,  29  Pac.  440— Es- 
llnger y.  Pratt,  14  Utah,  117,  46  Pac.  763 — 
Harrison  v.  Wissler,  98  Va.  599,  36  S.  E. 
082. 


It 


337.  As  against  the  government  the  word 
shall,"  when  used  in  statutes,  is  to  be  con- 
strued as  "may,"  unless  a  contrary  intention 
is  manifest.  Cairo  &  F.  R.  Co.  v.  Hecht, 
95  U.  S.  168,  24:  423 
Cited  In  Thompson  v.  Alameda.  144  Cal.   283. 

77  Pac.  951 — State  ex  rel.  Dangbrey  y.  Doug- 
las County,  27  Nev.  474,  77  Pac.  984— Wil- 
liams y.  Benet,  35  S.  C.  158,  14  L.R.A.  82S. 
14  S.  E.  311— Dayls  y.  State,  75  Tex.  4:i3. 
12  S.  W.  957. 

338.  A  duty  to  act  in  a  prescribed  manner, 
in  matters  devolving  upon  the  public  officers 
and  relating  to  the  public  or  to  third  per- 
sons, is  created  by  a  statute  providing  that 
they  "may,"  or  that  "it  shall  be  lawful"  for 
them  to,  act  in  a  certain  way.  Mason  v. 
Fearson,  9  How.  248,  13:  125 
Cited    in    Barringer   v.    United    States,    37    Ct. 

CI.  11— Thompson  v.  Roe,  22  How.  434,  16 
L.  ed.  391 — Rock  Island  County  v.  United 
States,  4  Wall.  446,  18  L.  ed.  423— United 
States  ex  rel.  Slegel  y.  Thoman,  156  U.  S. 
359,  39  L.  ed.  452,  15  Sup.  Ct.  Rep.  378 
— Apperson  v.  Memphis,  2  Fllpp.  372,  Fed, 
Cas.  No.  497 — Ex  parte  Dyson,  Fed.  Cas.  No. 
4,228 — ^Krlckbaum  y.  School  Directors.  2 
Del.  Co.  Rep.  71 — Barber  Asphalt  Paying  Co. 
v.  Edgerton.  125  Ind.  461,  25  N.  E.  430 — 
Slfford  V.  Morrison,  63  Md.  18 — Atlantic 
City  Waterworks  Co.  v.  Read,  50  N.  J.  L. 
671,  15  Atl.  10— Johnston  v.  Pate,  95  N.  C. 
71 — Battery  Park  Bank  y.  Madison  County. 
135  N.  C.  242,  47  S.  E.  1016— King  Real 
Estate  Asso.  v.  Portland,  23  Or.  204.  31 
Pac.  482 — Dunbar  v.  Wllllamsport,  0  Pa. 
Co.  Ct.  453— Bell  v.  Caldwell,  42  Phlla.  Leg. 
Int.  217 — Com.  ex  rel.  District  Attorney  y. 
Marshall,  3  W\  N.  C.  186 — Arnold  y.  Paw- 
tucket.  21  R.  I.  18,  41  Atl.  576 — Wendel 
y.  Durbin,  26  Wis.  392. 

339.  Section  692,  Rev.  Stat,  providing  that 
an  appeal  ''shall  be  allowed,"  means  "must 
be  allowed"  when  asked  for  by  one  who 
stands  in  such  relation  to  the  cause  that 
he  can  demand  it.    Re  Jordan,  94  U.  S.  248. 

24:  123 
Cited  in    First  Nat.   Bank   y.   Nelll,   13   Mont. 
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383,    34    Pac.    180 — Stnckpole    v.    Hollaban, 
16  Mont.  59,  28  L.R.A.  500.  40  Pac.  80. 

340.  The  word  "may,"  in  a  statute,  can 
be  regarded  as  imposing  a  duty  rather  than 
conferring  a  discretion,  only  when  the  con- 
text shows  that  this  was  the  intention  of 
the  legislature.  United  States  ex  rel.  Siegel 
T.  Thoman,  156  U.  S.  353,  15  Sup.  Ct.  Rep. 
878,  39: 450 

^  Editorial  note. 

When  **may"  means   "must"   or  "shall." 

7:47 

**From  and  after." 

341.  A  statute  relating  to  conveyances 
made  "from  and  after"  a  specific  date  does 
not  affect  transfers  made  after  the  passage 
of  the  act,  but  prior  to  such  date.  Wood  v. 
Owings,  1  Cranch,  239,  2:  94 
'Cited  In  Hutcbins  v.  Taylor,  5  Law  Rep.  294, 

Fed.  Caa.  No.  6.953. 

""Legal  representatives." 

342.  ["Legal  representatives"  may  be  ex- 
plained by  the  subject-matter  fo  mean  heirs. 
])uncan  v.  Walker  (Pa.  Sup.  Ct.)  2  Dall. 
205.  1 :  350] 
<Jited  in  Ewlnip  v.  Jones,  130  Ind.  256,  15  L. 

R.A.  81,  29  N.  E.  1057. 

h.  Implications  and  Intendments, 

Penal  Statutes,  see  infra,  II.  m. 

Hepeal  of  Statute  by  Implication,  see  infra, 

in.  b. 

Implied    Powers    Under    Constitution,    see 

Constitutional  Law,  54-58. 
In  Grant  of  Franchise,  see  Franchise,  10- 

15. 
Implications  in  State  Insolvency  Law  which 

would  Invalidate  it,  see  Insolvency,  58. 
See  also  supra,  277;  Municipal  Corporations, 

87a. 

343.  Where  the  language  of  a  statute  is 
clear,  it  is  not  for  the  court  to  say  that  it 
shall  be  so  construed  as  to  embrace  cases 
l)ecause  no  good  reason  can  be  assigned  why 
such  cases  should  be  excluded  from  its  pro- 
visions. Denn  ex  dem.  Scott  v.  Reid,  10 
Pet.  524,  9:  519 
Citfd   Id    Lake  County  v.    Rollins,    130   U.    S. 

670.  32  L.  ed.  1063.  9  Sup.  Ct.  Rep.  651 — 
Bate  Refrifreratlng  Co.  v.  Sulzberger,  157 
U.  S.  37,  39  L.  ed.  611,  15  Sup.  Ct.  Rep. 
r,08— Georgia  v.  Atkins,  1  Abb.  (U.  S.)  27, 
Fed.  Cas.  No.  5,350 — The  Meteor,  Fed.  Cas. 
No.  9,498 — Berlin  Iron  Br«:3Re  Co.  v.  San 
Antonio,  62  Fed.  889 — Grace  v.  Collector  of 
Customs,  24  C.  C.  A.  609.  48  U.  S.  App. 
225,  79  Fed.  318— Butler  v.  United  States. 
S7  Fed.  665 — Chauncey  v.  Dyke  Bros.  55 
C.  C.  A.  595.  119  Fed.  17--McDermon  v. 
Southern  P.  Co.  122  Fed.  675— Whitfield  v. 
Aetna  L.  Ins.  Co.  125  Fed.  271 — Farmers' 
Ix)an  &  T.  Co.  v.  Sioux  Falls,  131  Fed.  008 
—State  V.  Atkins.  35  Ga.  319— Hills  v. 
Chicago.  60  III.  90 — Beardstown  v.  Virginia, 
76  III.  41— Louisville,  N.  A.  &  C.  R.  Co.  ▼. 
Wagner.  133  Ind.  423,  53  N.  E.  927 — Lyon 
V.  Lyon.  88  Me.  404,  .34  Atl.  180 — Denny 
V.  Merrtfield,  128  Mass.  231 — State  v.  Eaves. 
106  N.  C.  754,  8  L.R.A.  260.  11  S.  E.  370 
— Irwin  V.  Irwin,  2  Okla.  219,  37  Pac.  548 
— Query   t.    Klnsler,    8    S.    C.   N.    8.    426 — 


Roberta  v.  Yarboro,  41  Tex.  451 — Cllne  v. 
State,  36  Tex.  Crim.  Rep.  351.  61  Am.  St. 
Rep.  850.  36  8.  W.  1099— Com.  v.  Smith, 
76  Va.  484 — Floyd  v.  Harding.  28  Gratt. 
405— Snyder  v.  Martin.  17  W.  Va.  312,  41 
Am.  Rep.  670 — Pack  v.  Ilansbarger.  17  W. 
Va.  341— Pelican  v.  Rock  Falls,  81  Wis. 
438,  62  N.  W.  1049. 

344.  The  spirit  as  well  as  the  letter  of  a 
statute  must  be  respected;  and  where  the 
whole  context  of  the  law  demonstrates  a 
particular  intent  in  the  legislature  to  effect 
a  certain  object,  some  degree  of  implication 
may  be  called  in  to  aid  the  intent.  Du- 
rousseau  v.  United  States,  6  Cranch,  307. 

3:  232 
Cited  in  Ex  parte  Crane,  5  Pet.  205,  8  L.  ci. 
98 — The  Paquete  Habana,  175  U.  S.  685. 
44  L.  ed.  323,  20  Sup.  Ct.  Rep.  290— Bird 
V.  United  States.  187  U.  S.  124,  47  L.  ed.  103. 
23 -Sup.  Ct.  Rep.  42 — Baring  v.  Erdman,  Fed- 
Cas.  No.  081 — Montgomery  Southern  R.  Co. 
V.  Sayre,  72  Ala.  450^— Vermont  Loan  &  T. 
Co.  V.  Whithed,  2  N,  D.  101,  49  N.  W.  318 
— Spencer  v.  State,  5  Ind.  58 — Iledrlck  v. 
Kramer,  43  Ind.  365 — Hedrlck  v.  Kramer, 
Wilson  Super.  Ct.  (Ind.)  113 — Roland  Park 
Co.  V.  State,  80  Md.  451,  31  Atl.  298— 
Brien  v.  Williamson,  7  How.  (Miss.)  19 — 
Smiley  v.  Sampson,  1  Neb.  90 — Tafoya  v. 
Garcia,   1   N.   M.   483 — State  v.   Delesdenier, 

7  Tex.  106— Wheeling  Gas  Co.  v.  Wheeling, 

8  W.  Va.  358. 

345-7.  It  was  the  declared  purpose  of  Con- 
gress to  collate  in  the  Revised  Code  of  the 
United  States  of  June  22d,  1874,  all  the 
statutes  as  they  were  at  that  date,  and  not 
to  make  anv  changes  in  the  provision.s. 
Smythe  v.  Fiske,  23  Wall.  374,  23:  47 

Cited  in  The  L.  W.  Eaton,  9  Ben.  302,  Fed. 
Cas.  No.  8,612— United  States  v.  Claflin, 
14  Blatchf.  58.  Fed.  Cas.  No.  14,799— 
Thommasen  v.  Whitwill,  21  Blatchf.  63,  12 
Fed.  903. 

348.  Positive  and  express  provisions  of  a 
statute,  which  comprehend  in  terms  a  whole 
class  of  cases,  are  not  to  be  restrained  by 
applying  to  those  cases  an  implication  drawn 
from  subsequent  words,  unless  that  implica- 
tion is  very  clear,  necessary,  and  irresist- 
ible.    Faw  V.  Marsteller,  2  Cranch,  10, 

2:  191 

Cited  in  National  Bank  v.  St.  Joseph,  31  Fed. 

218 — United  States  v.   Debs.  5   Inters.   Com. 

Rep.   202,   04   Fed.    749 — Bartlett  v.   Morris, 

9  Port.  (Ala.)  268 — Leonard  v.  Wiseman, 
31  Md.  205 — Jim  v.  State.  3  Mo.  167— 
Small  V.  Graves,  7  Barb.  580 — Chamberlain 
V.  Western  Transp.  Co.  44  N.  Y.  312,  4 
Am.  Rep.  681 — Ayers  v.  Lawrence,  59  N. 
Y.  199. 

Implications  part  of  statute. 

349.  What  is  implied  in  a  statute  is  as 
much  a  part  of  it  as  what  is  expressed. 
United   States  v.  Babbitt,   1  Black,  55, 

17:  94 
Wilson  Count V  v.  Third  Nat.  Bank  of  Nash- 
ville, 103  U.  S.  770,  26:  488 
Gelpecke  v,  Dubuque,  1  Wall.  220,      17:  530 
Wood  County  v.  Lackawanna  Iron  &  Coal 
Co.  93  U.  S.  619,                               23:  989 
Cited    In    Gelpcke    v.    Dubuque,    1    Wall.    221, 
17  L.  ed.  531 — Meyer  v.  Muscatine,  1  Wall. 
393.  17  L.  pd.  507 — Croxall  v.  Shererd  (Den 
ex  dem.  Croxall  v.  Sherrerd)  5  Wall.  283,  18 


5388 


STATUTES,  II.  i. 


L.  ed.  578 — Delaware  &  H.  Canal  Co.  v. 
Pennsylvania  Coal  Co,  8  Wall.  288,  19  L. 
ed.    353 — Kennedy    v.    Gibson,    8    Wall.    507. 

19  L.  ed.  479 — Butz  v.  Muscatine  (United 
States  ex  rel.  Butz  v.  Muscatine)  8  Wall. 
581,  19  U  ed.  493 — United  States  v.  Hodson, 

10  Wall.  400,  19  L.  ed.  939 — Stewart  v. 
Kahn  (Stewart  y.  Bloom)  11  Wall.  507,  20 
L.  ed.  179 — Lynde  v.  Winnebago  County,  16 
Wall.  13,  21  L.  ed.  274— Davis  v.  Gray,  16 
Wall.  223,  21  L.  ed.  464— Bulkley  v.  United 
States,  19  Wall.  40,  22  L.  ed.  63 — Western  U. 
Teleg.  Co.  v.  Eyser,  19  Wall.  427,  22  L.  ed.  44 
— Pine  Grove  Twp.  v.  Talcott,  19  Wall.  676, 
22  L.  ed.  233 — Coiaett  v.  Williams  (Nash 
V.  Williams)  20  Wall.  251.  22  L.  ed.  259— 
Hearne   v.    New   England  Mut.   M.    Ins.   Co. 

20  Wall.  493,  22  L.  ed.  397— Burnhlsel  v. 
KIrman,  22  Wall.  176,  22  L.  ed.  768— 
Wood  County  v.  Lackawanna  Iron  &  Coal  Co. 
93  U.  S.  624,  23  L.  ed.  991 — Chorpennlng  v. 
United  States,  94  U.  S.  400.  24  L.  ed.  127— 
United  States  v.  Babbitt.  95  U.  S.  33B.  24 
L.  ed.  481 — First  Nat.  Bank  v.  Graham, 
100  U.  S.  703,  25  L.  ed.  752 — Pompton  Twp. 
T.  Cooper  Union,  101  U.  S.  202,  25  L.  ed.  804 
— Wilson  County  v.  Third  Nat.  Bank,  103 
U.  S.  778,  26  L.  ed.  491— Hawkins  v.  United 
States,  19  Ct.  CI.  619 — Buckner  v.  Street, 
1  Dill.  257.  7  Nat.  Bankr.  Rej?.  265,  Fed. 
Cas.  No.  2,098— Mc Arthur  v.  Allen,  3  Ohio 
L.  J.  474,  Fed.  Cas.  No.  8,659— McKay  v. 
Hill,  1  Haskell,  286,  Fed.  Cas.  No.  8,845— 
National  Exch.  Bank  v.  Moore,  2  Bond,  174, 
Fed.  Cas.  No.  10,041 — Re  Moore,  1  Nat. 
Bankr.  Reg.  474,  Fed.  Cas.  No.  10,041 — 
Schenk  v.  Peay.  Fed.  Cas.  No.  12,451 — 
United  States  v.  Humason,  6  Sawy.  540,  Fed. 
Cas.  No.  15,420 — McArthur  v.  Allen,  3  Fed. 
318 — United  States  v.  Debs,  6  Inters.  Com. 
Rep.  202,  64  Fed.  749 — Chattanooga,  R.  & 
C.  R.  Co.  V.  Evans,  14  C.  C.  A.  120,  31  U. 
S.  App.  432,  66  Fed.  814— Kahnweller  v.  Phe- 
nix  Ins.  Co.  14  C.  C.  A.  400,  32  U.  S.  App. 
230,  67  Fed.  488— Thurber  v.  Miller.  14  C.  C. 
A.  437,  82  U.  S.  App.  209,  67  Fed.  376— Brey- 
man  v.  Ann  Arbor  R.  Co.  85  Fed.  583 — 
Southwest  Missouri  Light  Co.  v.  Joplln,  101 
Fed.  28 — ^Little  Rock  v.  United  States,  43 
C.  C.  A.  264,  103  Fed.  420— Steele  v.  Buel, 
44  C.  C.  A.  290,  3  N.  B.  N.  Rep.  334,  104 
Fed.  972 — Rood  v.  Claypool  Drainage  &  Levee 
District,  50  C.  C.  A.  529.  121  Fed.  209- 
Smith  V.  Ivey,  48  Ala.  51 — Ex  parte  State,  71 
Ala.     375— Little    v.     Knox,     96     Ala.     180, 

11  So.  443 — Capital  Bank  v.  School  Dlst. 
No.  53.  1  N.  D.  495,  48  N.  W.  303— Hanchett 
V.  Weber,  17  III.  App.  117— Wlloy  v.  Star- 
buck,  44  Ind.  318 — I*eople  ex  rel.  Keeney 
v.  Chicago,  152  111.  552.  38  N.  E.  744— 
People  ex  rel.  Krause  v.  Harrison,  191  III. 
267,  61  N.  E.  99 — Chouteau  v.  Missouri  P. 
R.  Co.  122  Mo.  389,  22  S.  W.  458— Bucher 
V.  Thompson,  7  N.  M.  117,  32  Pac.  408 — 
People  V.  Peck,  138  N.  Y.  395,  20  L.R.A. 
385,  34  N.  E.  347— Avery  v.  Woodbeck,  62 
Barb.  560 — Avery  v.  Woodbeck,  5  Lans. 
501 — Thels  v.  Washita  County,  9  Okla.  651, 
60  Pac.  605 — Frame  v.  Felix,  167  Pa.  53, 
27  L.R.A.  805,  31  Atl.  375 — Slagel  v.  Lauer, 
148  Pa.  244,  15  L.R.A.  550,  23  Atl.  996 — 
Chester  v.  First  Nat.  Bank,  44  W.  N.  C. 
181 — Johnston  v.  King,  83  Wis.  12,  53,  N. 
W.  28 — Manistee  Iron  Works  Co.  v.  Shores 
Lumber  Co.  92  Wis.  28,  65  N.  W.  863— Boyle 
V.  Northwestern  Mut.  Relief  Asso.  95  Wis. 
322,  70  N.  W.  351 — Morrissey  v.  Dean,  97 
Wis.  311,  72  N.  W.  873. 

Exprcsslo  unius  est  exclnslo  alterius. 

350.  Expressio    unius    est    exclusio    alte- 
rius is  a  universal  maxim  in  the  construc- 


tion  of  statutes.     United   States   v.  Do  li^ 
Maza  Arredondo.  6  Pet.  691,  8:  547 

Cited  in  Pettlt  v.  Duke.  10  Utah.  317,  37  l»ac. 
568 — North  Point  Consol.  Irrig.  Co.  v.  Ifah 
it  S.  L.  Canal  Co.  14  Utah.  167.  46  Pac 
824 — Eastman  v.  Gurrey,  14  Utah,  171,  46- 
Pac.  828. 

351.  When  exceptions  are  provided  in  a 
general  statute  it  excludes  all  others  than 
those  expressed,  and  the  courts  are  not  at 
liberty  to  ingraft  upon  such  statute  other 
exceptions  than  those  expressed.  Kendall  v. 
United  SUtes,  107  U.  S.  123,  2  Sup.  Ct. 
Rep.  277,  27:  437 
Cited  in  Carrier  v.  Chicago.  R.  I.  ft  P.  B.  Co. 

70  Iowa,  88,  6  L.R.A.  801,  44  N.  W.  203. 

352.  When  a  statute  limits  a  thing  to  be 
done  in  a  particular  mode,  it  includes  a  neg- 
ative of  any  other  mode.  Raleigh  A;  G.  K. 
Co.  y.  Reid,  13  Wall.  269,  20:  570 

353.  Where  the  legislature  grants  author- 
ity to  do  a  thing  a  certain  way,  it,  by  neces- 
sary implication,  prohibits  the  doing  of  the 
thing  in  any  otiier  way.  Stephens  v.  Smith 
(Smith  V.  Stevens)  10  Wall.  321,  19:  9» 
Cited   in   Thomason   v.    Ruggles.    69   Cal.    474.. 

11  Pac.  20 — Mays  v.  Frleberg,  3  Ind.  Terr. 
781,  49  S.  W.  52— Heldelberjf  v.  St.  Fran- 
cois County,  100  Mo.  75.  12  S.  W.  914  - 
Beekman  v.  Third  Ave.  R.  Co.  13  App.  DIv. 
283.  43  N.  Y.  Supp.  174 — Douglas  County 
V.  Keller,  43  Neb.  644.  62  N.  W.  60— Pa;:- 
V.  Belvln,  88  Va.  990,  14  S.  E.  843. 

{.  Title,  Preamble,  Headings,  or  J*iinr* 

tuation. 

Title. 

See  also  infra,  368,  423;  Interest,  160. 

354.  The  title  of  an  act  is  not  a  part  of 
the  statute,  but  claims  its  share  of  notice, 
and  will  be  given  its  due  share  of  considera- 
tion, in  construing  a  statute,  legislative  in- 
tent in  the  enactment  of  which  is  ambigu- 
ous. United  States  v.  Fisher,  2  Cranch, 
358,  2:  304 
Cited  in    Smythe   v.    Flske,   23   Wall.   380.    23 

L.  ed.  49 — Church  of  the  Holy  Trinity  v. 
United  States.  143  U.  8.  462.  36  L.  ed.  229. 

12  Sup.  Ct.  Rep.  511 — Coosaw  Mln.  Co.  r. 
South  Carolina,  144  U.  S.  563.  36  L.  ed.  542,, 
12  Sup.  Ct.  Rep.  689 — United  States  v. 
Oregon  &  C.  R.  Co.  164  U.  8.  541,  41  L.  ed. 
545,  17  Sup.  Ct.  Rep.  165— Price  v.  Forrest* 
173  U.  S.  427.  43  L.  ed.  755.  19  Sup.  Ct. 
Rep.  434 — Knowlton  v.  Moore,  178  U.  S. 
65.  44  L.  ed.  979,  20  Sup.  Ct.  Rop. 
747 — Patterson  v.  The  Eudora.  190  U.  S.  172. 
47  L.  ed.  1005,  23  Sup.  Ct.  Rep.  821 — 
White  V.  United  States.  191  U.  S.  550.  48^ 
L.  ed.  297,  24  Sup.  Ct.  Rep.  171 — Cornoll 
V.  Coyne,  192  U.  S.  430,  48  L,  ed.  500.  24 
Sup.  Ct.  Rep.  388 — Copeland  v.  Memphis  lb 
C.  R.  Co.  a  Woods,  561.  Fed.  Cas.  No.  :;.::09 
— Ogden  V.  Strong,  2  Paine.  688,  Fed.  rns. 
No.  10,460 — The  Sarah  Starr.  Blatchf.  Prixe 
Cas.  82.  Fed.  Cas.  No.  12,352 — United  States 
v.  McArdle.  2  Sawy.  370,  Fed.  Cas.  No. 
15.653 — United  States  v.  Marselis.  2  Blatchf. 
112.  Fed.  Cas.  No.  15.725 — Kahn  v.  Salmon, 
10  Sawy.  196,  20  Fed.  809 — United  States  r. 
Union  P.  R.  Co.  37  Fed.  553 — United  State» 
V.  McCrorj%  56  C.  C.  A.  376.  119  Fed.  864 
— Broadbent  v.  Tuskaloosa  Scientific  k  Art 
Asso.    45    Ala.    171 — Mercer    v.    Mercer.    IZ- 
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Colo.  App.  245.  57  Pac.  750 — Eastman  v. 
MeAlpIn.  1  Oa.  171 — Dodd  v.  State,  18  Ind. 
^2 — Garrison  v.  Parke  County,  39  Ind.  71 
— State  V.  Cazeau,  8  La.  Ann.  116 — State 
T.  Bolden,  107  La.  117,  90  Am.  St.  Rep.  280, 
-31  So.  393 — Harlow  v.  Young,  37  Me.  91 — 
liearned  v.  Corley,  43  Miss.  695 — Kidder 
V.  Stcwartstown,  48  N.  H.  292 — Evernham  v. 
Ilullr.  45  N.  J.  L.  55 — People  v.  Stephens, 
i:;  Hun,  21 — People  v.  Molyneux,  40  N.  Y. 
122 — Ayers  v.  Lawrence,  59  N.  Y.  197 — 
I'oople  ex  rel.  Cooke  v.  Wood,  71  N.  Y^.  374 
— State  V.  Whitakcr,  85  N.  C.  509 — Hlnes  v. 
Wilmington  &  W.  R.  Co.  95  N.  C.  447,  59 
Am.  Rep.  250 — State  v.  Pugh,  43  Ohio  St. 
11. 1,  1  N.  E.  439 — Choctaw,  O.  &  G.  R.  Co.  v. 
Alexander  7  Okla.  583,  52  Pac.  944 — State 
T.  Robinson,  32  Or.  47,  48  Pac.  357 — Culver 
T.  Riley,  10  Luzerne  Legal  Reg.  310 — Knowl- 
ton  V.  Moore,  9  Pa.  Dist.  R.  313 — Cochran 
T.  Washington  Library  Co.  6  Phila.  493 — Ron- 
ton T.  Royce,  10  Phila.  562  — Allentow^n  v. 
Hower,  37  Phila.  Leg.  Int.  357 — Davey  v. 
Ruffel,  11  Lane.  L.  Rev.  60,  33  W.  N.  C. 
847 — Royce's  Appeal,  1  Walk.   (Pa.)   220. 

355.  Tlie  title  of  an  act  cannot  control  its 
words,  but  may  furnish  some  aid  in  show- 
ing what  was  in  the  mind  of  the  legislature. 
United  States  v.  Palmer,  3  Wheat.  610, 

4:471 
Cited  in  Smythe  v.  Fiske,  23  Wall.  380,  23 
L.  ed.  49 — United  States  v.  Trans-Missouri 
Freight  Asso.  166  U.  S.  352,  41  L.  ed.  1031, 
17  Sup.  Ct.  Rep.  540 — Price  v.  Forrest,  173 
U.  S.  427,  43  L.  ed.  755,  19  Sup.  Ct.  Rep. 
434 — Knowlton  v.  Moore,  178  U.  S.  65,  44 
L.  ed.  979,  20  Sup.  Ct.  Rep.  747 — Cote  v. 
United  States,  3  Ct.  CI.  73 — Barln  v.  Erdman, 
Fed.  Cas.  No.  981 — Copeland  v.  Memphis 
A  C.  R.  Co.  3  Woods.  661,  Fed.  Cas.  No. 
3.209 — Wilson  t.  Spaulding,  19  Fed.  306 — 
Kahn  v.  Salmon,  10  Sawy.  196,  20  Fed.  809 
— Re  Ah  Moy,  21  Fed.  809 — Dueber  Watch- 
Case  Mfg.  Co.  V.  E.  Howard  Watch  &  Clock 
Co.  14  C.  C.  A.  20,  36  U.  S.  App.  16,  66  Fed. 
643 — The  New  York,  47  C.  C.  A.  239,  108 
Fed.  109 — Bartlett  v.  Morris,  9  Port.  (Ala.) 
270— Re  Boston  Mln.  &  Mill.  Co.  51  Cal.  626 
— Etowah  Mill.  Co.  v.  Crenshaw,  116  Ga.  408, 
42  S.  E.  709— Dodd  v.  State,  18  Ind.  62— 
Oarrigus  v.  Parke  County,  39  Ind.  71 — 
IState  ex  rel.  Getchell  v.  O'Connor,  81  Minn. 
85,  83  N.  W.  498— White  v.  Lincoln,  5  Neb. 
516 — Everham  v.  Hnllt,  45  N.  J.  L.  55 — 
State  V.  Robinson,  32  Or.  47,  48  Pac.  357 
— Knowlton  v.  Moore,  178  U.  S.  65,  44  L.  ed. 
-979,  20  Sup.  Ct  Rep.  747,  9  Pa.  Dist.  R. 
813. 

356.  The  title  of  an  act  cannot  be  used 
to  extend  or  to  restrain  any  positive  pro- 
visions contained  in  the  body  of  the  act, 
and  is  useful  only  when  the  meaning  of  these 
is  doubtful,  and  even  then  is  of  little  weight. 
Hadden  v.  Barney  '(Hadden  v.  The  Collec- 
tor) 5  Wall.  107,  18:518 
€:itrd  in  United  States  v.  Union  P.  R.  Co.  01  U. 

8.  82,  23  L.  ed.  229— Goodlett  v.  Ijouisville 
«^N.  R.  Co.  122  U.  S.  409,  30  L.  ed.  1233, 
7  Sup.  Ct.  Rep.  1254 — Church  of  the  Holy 
Trinity  v.  United  States,  143  U.  S.  462.  36 
L.  ed.  229,  12  Sup.  Ct.  Rep.  511— Copeland 
V.  Memphis  &  C.  R.  Co.  3  Woods,  661.  Fed. 
Cai.  No.  3,209— United  States  v.  Distillery 
No.  28,  6  Bisa.  486,  Fed,  Cas.  No.  14,966 — 
United  States  v.  Jordan.  2  Low.  Dec.  5.'?8. 
Fed.  Cas.  No.  15.498— United  States  v.  Mc- 
Ardle,  2  Sawy.  370,  Fed.  Cas.  No.  15,653 — 
"The  Saratoga.  9  Fed.  332 — Wilson  v.  Spauld- 
iDK,  19  Fed.  306 — Kahn  v.  Salmon,  10  Sawy. 


196,  20  B'ed.  809— United  States  v.  Church  of 
the  Holy  Trinity,  30  Fed.  304— Th«»  New 
York,  47  C.  C.  A.  239.  108  Fed.  109— Swann 
V.  Jenkins,  82  Ala.  483,  2  So.  136 — Morcer 
V.  Mercer,  13  Colo.  App.  245,  57  Pac.  750 — 
PickerlnK  v.  Arrlck,  9  Mackey,  173 — Cohn 
V.  People,  149  HI.  492  23  L.R.A.  823,  ^1 
Am.  St.  Rep.  304,  37  N.  E.  60 — Com.  v.  Cain, 
14  Bush.  535 — Com.  v.  Barney,  115  Ky.  478, 
74  S.  W.  181 — Proprietors  of  Mills  v.  Ran- 
dolph, 157  Mass.  350,  32  N.  E.  153— Fay 
v.  Davidson,  13  Minn.  536,  Gil.  491 — Evern- 
ham V.  Hulit,  45  N.  J.  L.  55 — Rohinson  v. 
National  Bank,  59  IIow.  Pr.  224 — Guaranty 
Trust  Co.  V.  Troy  Steel  Co.  33  Misc.  486, 
68  N.  Y.  Supp.  915 — People  ex  rel.  Cooke 
V.  Wood,  71  N.  Y.  374— Robinson  v.  National 
Bank.  81  N.  Y.  393,  37  Am.  Rep.  508— 
McGwlRun  V.  Wilmington  &  W.  R.  Co.  95 
N.  C.  447,  59  Am.  Rep.  250— State  v.  Pat- 
terson, 134  N.  C.  615,  47  S.  E.  808— 
Choctaw,  O.  &  G.  R.  Co.  v.  Alexander,  7  Okla. 
584,  52  Pac.  944 — Territory  ex  rel.  Jones 
V.  Hopkins,  9  Okla.  154,  59  Pac.  976 — Pat- 
terson V.  Wilson,  11  Okla.  80,  65  Pac.  921 — 
Allen  town  v.  Hower,  37  Phila.  Leg.  Int.  357. 

357.  While  the  title  of  a  statute  should 
not  be  entirely  ignored  in  determining  the 
legislative  intent,  it  cannot  be  used  to  ex- 
tend or  restrain  any  positive  piovisions  con- 
tained in  the  body  of  the  act,  and  is  of  lit- 
tle weight,  even  when  the  meaning  of  such 
provisions  is  doubtful.  Goodlett  v.  Louis- 
ville &  N.  R.  Co.  122  U.  S.  391,  7  Sup.  Ct. 
Rep.  1254,  30:  1230 
Cited  in  Louisville  Trust  Co.  v.  Louisville,  N.  A, 

&  C.  R.  Co.  22  C.  C.  A.  387,  43  U.  S.  App. 
550,  75  Fed.  441— The  New  York,  47  C.  C.  A. 
239.  108  Fed.  109. 

358.  Where  the  meaning  of  a  statute  is 
doubtful,  the  title  may  be  considered. 
Smythe  v.  Fiske,  23  Wall.  374,  23:  47 
Cited     In     United     States     v.     Trans-Missouri 

Freight-Asso.  166  U.  S.  353,  41  L.  ed.  1032, 
17  Sup.  Ct.  Rep.  540 — Hamilton  v.  Rathbone, 
175  U.  S.  419,  44  L.  ed.  221,  20  Sup.  Ct. 
Rep.  155 — Knowlton  v.  Moore,  178  U.  S. 
65,  44  L.  ed.  979,  20  Sup.  Ct.  Rep.  747— 
Knowlton  v.  Moore,  9  Pa.  Dist.  R.  313 

359.  To  render  the  title  of  an  act  of  any 
avail  in  its  construction  the  language  of 
the  act  must  be  doubtful  or  ambiguous,  and 
the  ambiguity  must  be  in  the  context,  and 
not  in  the  title.  United  States  v.  Oregon 
&  C.  R.  Co.  164  U.  S.  526,  17  Sup.  Ct.  Rep. 
165,  41:541 
Cited  in  United   States  v.  McCrory,   56   C.   C. 

A.  376,  119  Fed.  864— Lorain  Steel  Co.  v. 
Norfolk  &  B.  Street  R.  Co.  187  Mass.  505, 
73  N.  E.  646 — Lackland  v.  Walker,  151  Mo. 
265,   52    S.    W.   414. 

360.  The  title  of  an  act  cannot  be  resorted 
to  in  aid  of  its  construction  where  the  act 
is  free  from  doubt  or  ambiguitv.  Cornell  v. 
Coyne,  192  U.  S.  418,  24  Sup.  Ct.  Rep.  383, 

48:  504 

361.  The  general  words  of  the  act  of 
March  3,  1797,  §  5,  entitling  the  United 
States  to  priority  of  payment  in  case  any 
debtor  thereof  becomes  insolvent  or  bank- 
rupt, are  not  restricted  by  the  words  of  the 
title  of  that  act,  which  refer  only  to  re- 
ceivers of  public  money,  nor  by  the  descrip- 
tion of  particular  classes  of  debtors  in  pre- 
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ceding  sections  with  which  the  5th  section 
is  totally  unconnected.  United  States  v. 
Fislier,  2  Cranch,  358,  2:  304 

Cited  in  Com.  v.  Casey,  12  Allen.  221. 

362.  Although  the  title  of  an  act  of  Con- 
gress may  furnish  little  aid  in  the  construc- 
tion of  it,  because  the  body  of  the  act  in  so 
many  cases  has  no  reference  to  the  matter 
specified  in  the  title,  the  title  of  the  original 
act  of  1862  incorporating  the  Union  Pacific 
Railroad  Company,  seems  to  have  been  the 
subject  of  special  consideration  by  Congress; 
for  it  truly  discloses  the  general  purpose 
Congress  had  in  view  in  passing  it.  It  is 
"An  Act  to  Aid  in  the  Construction  of  a 
Railroad  from  the  Missouri  River  to  the 
Pacific  Ocean,  and  to  Secure  to  the  Govern- 
ment the  Use  of  the,  Same  for  Postal 
Military,  and  other  Purposes."  United 
States  V.  Union  P.  R.  C<>.  91  U.  S.  72, 

23:  224 
Cited  in  United  States  v.  Trans-Missour] 
FrelRht  Asso.  106  U.  S.  353,  41  L.  ed.  1032, 
17  Sup.  Ct.  Rep.  540 — Knowlton  v.  Moore, 
178  U.  S.  65,  44  L.  ed.  979,  20  Sup.  Ct.  Kep 
747 — Simpson  v.  Story,  145  Mass.  498,  1  Am. 
St.  Rep.  480,  14  N.  E.  641— Mines  v.  Wil- 
mington ft  W.  R.  Co.  95  N.  C.  447,  59  Am. 
Rep.  250 — Knowlton  v.  Moore,  9  Pa.  DIat. 
R.  313. 

363.  The  title  of  the  act  of  Congress  of 
May  4,  1870,  describing  the  railroad  line  to 
be  aided  by  a  land  grant  as  "from  Portland 
to  Astoria  and  McMinnville,"  does  not  con- 
trol the  text,  which  is  to  aid  a  line  "from 
Portland  to  Astoria,  and  from  a  suitable 
point  of  junction  near  Forest  Grove  to  the 
Yamhill  river,  near  McMinnville,"  to  the 
extent  of  showing  that  the  grant  was  for  a 
single  railroad,  instead  of  a  main  road  and 
a  separate  branch  road.  United  States  v. 
Oregon  &  C.  R.  Co.  164  U.  S.  526,  17  Sup. 
Ct.  Rep.  165,  41:  541 

364.  The  use  of  the  singular  number  in 
the  title  of  the  act  forfeiting  a  grant  to  aid 
a  "railroad"  does  not  show  that  the  intent 
in  tlie  original  act  to  make  the  grant  for  a 
main  road  and  a  branch  road  is  to  be  ig- 
nored and  that  all  is  to  be  taken  as  a  single 
road.  I'nited  States  v.  Oregon  &  C.  R.  Co. 
164  U.  S.  526,  17  Sup.  Ct.  Rep.  165,   41:  541 

Preamble. 

Preamble  of  Constitution,  see  Constitu- 
tional Law%  20. 

365.  In  construing  a  statute,  the  preamble 
mav  be  resorted  to,  to  aid  in  the  construe- 
tion  of  the  enacting  clause,  when  am- 
biguity exists.    Beard  v.  Rowan,  9  Pet.  301, 

9:  135 
Cilcd  In  Coosaw  Mln.  Co.  v.  South  Carollnu, 
144  U.  S.  563,  3G  L.  ed.  542.  12  Sup.  Ct. 
Uep.  689— Price  v.  Forrest,  173  U.  S.  427, 
43  L.  ed.  755,  19  Sup.  Ct.  Rep.  434— Ely 
V.  United  States,  19  Ct.  CI.  660  -Copeland 
V.  Memphis  &  C.  R.  Co.  3  Woods.  660,  Fed. 
Cas.  No.  3.209 — The  Sarah  Starr.  Blatchf. 
Prize  Cas.  82,  Fed.  Cas.  No.  12.352— Town- 
send  V.  State.  147  Ind.  636,  37  L.R.A.  300, 
62  Am.  St.  Rep.  477,  47  N.  E.  19. 

366.  The  preamble  is  no  part  of  an  act. 
and  cannot  enlarge  or  confer  powers,  or  con- 


trol the  words  of  the  act,  unless  they  ar^ 

doubtful  or  ambiguous.    Yazoo  &  M.  Valley 

R.  Co.  V.  Thomas,  132  U.  S.  174,  10  Sup. 

Ct.  Rep.  68,  33:  302 

Yazoo  &  M.  Valley  R.  Co.  v.  Board  of  Levee 

Comrs.  132  U.  S.  190,  10  Sup.  Ct.  Rep. 

74,  33:  30a 

Cited  In  United  States  v.  Oregon  &  C.  R.  Co 

164    IT.    S.   541,   41   L.   ed.   546,   17    Sup.   Ct. 

Rep.   165— United   States  v.   McCrory,   56  C. 

C.  A.  376,  119  Fed.  864— State  v.  Ohio  Coal 

Co.    150    Ind.   33,    47    L.R.A.   633,    49    N.    E. 

809 — Lackland   v.   Walker,   151   Mo.   265.   52 

S.    W.    414— State    ex    rel.    Loldigh    v.    Hol- 

comb,  46  Neb.  625,  65  N.  W.  873. 

367.  Although  the  preamble  may  be  re- 
ferred to  in  order  to  assist  in  ascertaining 
the  intent  and  meaning  of  a  statute,  a 
statute  clear  and  unambiguous  in  its  enact- 
ing parts  cannot  be  controlled  by  its  pre- 
amble, so  as  to  justify  a  construction  plain- 
ly inconsistent  with  the  words  used  in  the 
body  of  the  statute.  Price  v.  Forrest,  17i 
U.  S.  410,  19  Sup.  Ct.  Rep.  434,  43:  749 
Cited  In  Patterson  v.  The  Eudora,   190   U.  8. 

173,  47  L.  ed.  1005,  23  Sup.  Ct.  Rep.  821— 
Cornell  v.  Coyne,  192  U.  S.  430,  48  L.  ed. 
509,  24   Sup.  Ct.  Rep.  383. 

368.  The  title  or  preamble  of  au  act  may 
be  resorted  to,  to  aid  in  the  construction  of 
the  act,  when  any  ambiguity  exists.  Coo- 
saw Min.  Co.  v.  South  Carolina,  144  U.  S. 
550,  12  Sup.  Ct.  Rep.  689,  36:  537 
Church  of  the  Holy  Trinity  v.  United  States,. 

143  U.  S.  457,  12  Sup.'Ct.  Rep.  511. 

36:  22S 
Cited  In  United  States  v.  Trans-MIsssourl 
Freight  Asso.  166  U.  S.  353,  *41  L.  ed.  1032, 
17  Sup.  Ct.  Rep.  540 — Price  v.  Forrest,  173- 
U.  S.  427,  43  L.  ed.  755,  19  Sup.  Ct.  Rep. 
434 — Knowlton  v.  Moore,  178  U.  S.  65,  44 
L.  ed.  979,  20  Sup.  Ct.  Rep.  747,  9  Pa.  Dlst. 
R.  313— White  v.  United  States,  191  I'.  S- 
550,  48  L.  ed.  297,  24  Sup.  Ct.  Rep.  171 — 
White  v.  United  States,  37  Ct.  CI.  380— The 
Kestor,  110  Fed.  438 — Mercer  ▼.  Mercer,  l^t 
Colo.  App.  244,  57  Pac.  750 — I^ovett  r.  Fer- 
guson,   10    S.    D.    50.    71    N.    W.   765. 

Headings  of  sections. 

369.  The  heading  to  a  section  of  a  stat- 
ute is  proper  to  be  considered  in  interpret- 
ing the  statute,  when  ambiguity  exists  and 
a  literal  interpretation  will  work  out  wrong 
or  injury.  Knowlton  v.  Moore,  178  U.  S.  41. 
20  Sup.  Ct.  Rep.  747,  44:  969 
Cited  In  The  Kestor.  110  Fed.  438 — Johnson  v. 

Rutan,  122  Fed.  996— Mackcy  v.  Miller.  02 
C.  C.  A.  140,  126  Fed.  162. 

Punctuation. 

Construction     of     Contract,     see    Con- 
tracts, 198. 

370.  For  the  purpose  of  arriving  at  the 
true  meaning  of  a  statute,  courts  read  with 
such  stops  as  are  manifestly  required. 
United  States  v.  Oregon  &  C.  R.  Co.  164  U. 
S.  526,  17  Sup.  Ct.  Rep.  165,  41:  541 
United  States  v.  Ijicher,  134  U.  S.  624.  1(> 

Sup.  Ct.  Rep.  625,  33:  108a 

Cited  In  United  States  v.  Oregon  A  C.  R.  Co. 
164  U.  S.  541.  41  L.  ed.  545.  17  Sup.  Ct. 
Rep.  16.') — Stephens  v,  Cherokee  Nation,  17-t 
U.  S.  480,  43  L.  ed.  1054,  19  Sup.  Ct.  Rep* 
722— Chicago,    M.   &  St.   P,   R.  Co.  t.   Voel- 
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ker.  70  L.R.A.  288,  65  C.  C.  A.  231.  129 
Fed.  527 — Highway  Comrs.  v.  Ellwood,  193 
III.  308,  61  N.  B.  1033— State  v.  Desforges.  47 
La.  Ann.  1206,  17  So.  811. 

371.  Punctuation  of  a  statute  is  not  de- 
cisive of  the  construction.  Ford  v.  Delta  & 
P.  Land  Co.  164  U.  S.  662,  17  Sup.  Ct.  Rep. 
230,  41 :  590 

372.  A  statute  giving  power  "to  hear  and 
determine  motions,  to  dissolve  injunctions, 
stay  or  quash  executions,  to  make  all  neces- 
sary orders  to  carry  into  effect  any  decree 
previously  rendered,"  does  not  include  power 
to  appoint  a  receiver.  The  words  of  the 
statute  quoted  are  to  be  read  without  re- 
gard to  the  first  comma.  Punctuation  is  no 
part  of  the  statute.  Hammock  v.  Farmers' 
Loan  &  T.  Co.  105  U.  S.  77,  26:  1111 
Cited  In   United   States  y.   Lacher,   134    U.   S. 

628.  33  L.  ed.  1083,  10  Sup.  Ct.  Rep.  625— 
United  States  v.  Oregon  A  C.  R.  Co.  164  U. 
8.  541.  41  L.  ed.  545,  17  Sup.  Ct.  Rep.  163 
— Stephens  v.  Cherokee  Nation,  174  U.  S. 
480,  43  L.  ed.  1054.  19  Sup.  Ct.  Rep.  722— 
Crawford  v.  Burke,  195  I^  S.  192.  49  L.  ed. 
153,  25  Sup.  Ct.  Rep.  9 — Gwathmay  v.  Clis- 
by,  31  Fed.  221— Chicago,  M.  &  St.  P.  R. 
Co.  v.  Voelker,  70  L.R.A.  268,  65  C.  C.  A. 
231,  129  Fed  527— Archer  v.  Ellison,  28  S. 
C.  245,  5  S.  E.  713 — Highway  Comrs.  v.  Ell- 
wood, 193  111.  307,  01  N.  E.  1033— State  ▼. 
Desforges.  47  La.  Ann.  1206,  17  So.  811 — 
Manger  v.  State  Medical  Examiners.  90  Md. 
669.  45  Atl.  891 — State  ex  rel.  Leidigb  v. 
Holcomb.  46  Neb.  625,  65  N.  W.  873— Ap- 
pleton  v.  American  Malting  Co.  65  N.  .7. 
Eq.  379,  f>4  Atl.  454— Tyrrell  v.  New  York, 
34  A  pp.  Div.  339,  54  N.  Y,  Supp.  372— 
State  ex  rel.  Swlgert  t.  Banfleld,  43  Or. 
291,  72  Pac.  1093. 

j.  Reference  to  Other  Laws. 

See  also  Duties,  20. 

373.  Prior  acts  may  be  resorted  to,  in 
construing  a  statute,  to  solve,  but  not  to 
create,  an  ambiguity.  Hamilton  v.  Rath- 
bone,  175  U.  S.  414,  20  Sup.  Ct.  Rep.  155, 

44:  219 
Cited  in  Re  Fixen.  iSO  L.R.A.  607,  42  C.  C.  A. 
357,  2  N.  B.  N.  Rep.  885.  102  Fed.  298— 
Southern  R.  Co.  v.  Machinists'  Local  Union 
No.  14.  Ill  Fed.  .57— United  States  v.  York, 
131  Fed.  329 — Kieckhoefcr  v.  United  States. 
19  App.  D.  C.  416 — Holden  t.  United  States. 
24  App.  D.  C.  335 — People  ex  rel.  Krause 
T.  Harrison,  191  III.  271.  61  N.  E.  99— State 
V.  Sopher,  157  Ind.  369,  61  N.  E.  785 — 
Cheney  y.  State.  165  Ind.  125.  74  N.  E.  802 
— Jay  V.  School  DIst.  No.  1,  24  Mont.  225,  61 
Pac.  250. 

374.  An  act  of  Congress  and  a  contempo- 
raneous joint  resolution  relating  to  the 
same  subject  must  be  construed  together  in 
ascertaining  the  legislative  intent.  Bige- 
low  V.  Forrest.  9  Wall.  339,  19:  696 
Cited  in  Doggett  v.  Walter.  15  Fla.  367— Lin- 
coln School  Twp.  T.  American  School  Furni- 
ture Co.  31   Ind.   App.  412.  68  N.   E.  301. 

375.  Court  resorted  to  various  acts  to  con- 
strue U.  S.  Rev.  Stat.  §  546  dividing  the 
state  of  South   Carolina   into  two  judicial 


districts.  Barrett  v.  United  States,  169  U. 
S.  218,  18  Sup.  Ct.  Rep.  327,  42:  723 

Cited   in    North    American    Commercial    Co.    v. 

United  States,  171  U.  S.  128.  43  L.  ed.  105, 

18   Sup.  Ct.   Rep.  817. 

376.  This  court  must  construe  two  pro- 
visions in  different  sections  of  a  statute  in 
the  same  sense  which,  in  previous  statutes, 
has  uniformly  been  given  to  them,  and  not 
invent  a  new  application  and  relation  of  the 
two  clauses,  without  any  indication  what- 
ever of  any  intention  on  the  part  of  Con- 
gress to  that  effect.  Claflin  v.  Common- 
wealth Ins.  Co.  110  U.  S.  81,  3  Sup.  Ct.  Rep. 
507,  28: 76- 
Cited  in   Anderson   ▼.   Bowers,   43   Fed.   322 — 

Davis  V.  Chicago  &  N.  W.  R.  Co.  46  Fed. 
309 — Einstein  v.   Sawhill,  2  App.  D.  C.   18. 

377.  The  construction  placed  upon  one 
statute  does  not  imply  an  obligation  to  put 
the  same  construction  upon  a  different 
statute  with  similar  language.  Wood  v. 
Brady,  150  U.  S.  18,  14  Sup.  Ct.  Rep.  6, 

37:  981 
Cited  in  Bacon  v.  Texas,  163  U.  S.  226.  41  L, 
ed.  139,  16  Sup.  Ct.  Rep.  1023 — Hanford  v. 
Davies,  163  U.  S.  278.  41  L.  ed.  159.  16 
Sup.  Ct.  Rep.  1051 — Adams  v.  Yazoo  &  M. 
Valley  R.  Co.  77  Miss.  278,  60  L.R.A.  lOU 
24  So.  200 — Weston  v.  Ralston,  48  W.  Vo. 
190,  36  S.  E.  446. 

378.  The  laws  of  Congress  are  always  to 
be  construed  so  as  to  conform  to  the  ])ro- 
visions  of  a  treaty,  if  it  be  possible  to  do 
so  without  violence  to  their  language.  Unit- 
ed States  V.  Lariviere  (I'nited  States  v.  43 
Gallons  of  Whiskev)  108  U.  S.  491,  2  Sup. 
Ct.  Rep.  906,  "  27: 80i 

Statutes  In  pari  materia. 

Construing    Statute    as    a    Whole,    see 

supra,  II.  b. 
See  also   supra,   165.   250:    rifra,   394- 

396,  402,  417,  587;  Paiints,  733. 

379.  The  proper  mode  of  construing  a 
statute  is  to  ascertain  the  intention  of  the 
legislature  from  the  language  used  in  con- 
nection with  the  previous  legislation  on  the 
same  subject.  L^nited  States  v.  Saunders, 
22  Wall.  492,  22:  736 
Cited  in  Pelican  v.  Rock  Falls,  81  Wis.  433.  51 

N.  W.  871— State  v.  Shove,  96  Wis.  9,  37 
L.R.A.  146,  65  Am.  St.  Rep.  17,  70  N.  W. 
312 — State  ex  rel.  Princeton  v.  Malk,  113 
Wis.  246,   89   N.   W.   183. 

380.  Other  acts  on  the  same  subject,  and 
the  connection  of  the  words  in. the  act  in 
question,  may  be  reviewed  to  determine  the 
true  intent  and  meaning  of  a  provision  in 
an  act  of  Congress.  United  States  v.  Far- 
den,  99  U.  S.  10,  25:  287 
Cited   In    Fisher  v.    United    States,    15    Ct.   CI. 

328~McClure  v.  United  States.  19  Ct.  CI. 
24— Waters  v.  United  States,  21   Ct.  CI.  ^3. 

381.  All  former  statutes  on  the  same  sub- 
ject, whether  repealed  or  unrepealed,  may 
be  considered  in  con.st  ruing  provisions  that 
remain  in  force.  Viterbo  v.  Friedlander,  120 
U.  S.  707,  7  Sup.  Ct.  Rep.  962,  30:  77S 
Cited  in  Dovle  v.  Union  P.  R.  Co.  147  U.  S.  429. 

37    L.    ed.    230.    13    Sup.    Ct.    Rep.    333— Re 
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Ilohorst,  150  U.  S.  660,  37  L.  ed.  1214,  14 
Sup.  Ct.  Rep.  221 — Grooves  v.  Sentell.  153  U. 
S.  478,  38  L.  ed.  790,  14  Sup.  Ct.  Rep.  898 
— Hamilton  v.  Rathbone,  175  U.  S.  419,  44 
L.  ed.  221,  20  Sup.  Ct,  Rep.  155 — Rice  v 
Sharplelgh  Hardware  Co.  85  Fed.  568 — 
Kieckhoefer  y.  United  States.  19  A  pp.  D.  C. 
416— ShuU  T.  Barton,  58  Neb.  743,  79  N. 
W.  732—Steefel  v.  Rothschild,  64  App.  Dlv. 
295,  72  N.  Y.  Supp.  171— Schmalzrled  v. 
White,  97  Tenn.  36,  32  L.R.A.  783,  36  S.  W. 
303— Daniel  v.  Slmms,  49  W.  Va.  667,  39  S. 
E.  690. 

382.  Where  there  are  two  acts  relating  to 
the  same  subject,  effect  is  to  be  given  to 
both,  if  practicable.  Chicago,  M.  &  St.  P.  R. 
Co.  V.  United  States,  127  U.  S.  406,  8  Sup. 
Ct.  Rep.  1194,  32:  180 
Cited  m  Waters  v.  United  States,  31  Ct.  CI.  312 

— Butler  V.  United  States,  87  Fed.  660. 

383.  If  divers  statutes  relate  to  the  same 
thing,  they  ought  all  to  be  taken  into  con- 
sideration in  construing  any  one  of  them. 
United  States  v.  Freeman,  3  How.  556, 

11:724 
Doe  ex  dem.  Patterson  v.  Winn,  11  Wheat. 

380,  6:  500 

Converse  v.  United  States,  21  How.  463, 

16:  192 
Harrington     ¥.     United    States     (Distilled 

Spirits)   11  Wall.  356,  20:  167 

Ryan  v.  Carter,  93  U.  S.  78,  23:  807 

Citc'I  In  Atkins  v.  Fibre  Disintegrating  Co.  18 

Wall.   301,   21   L.   ed.   844 — Ryan   v.   Carter, 

93  U.  S.  84,  23  L.  ed.  809— Fussell  v.  Gregg, 
113  U.  8.  560.  28  L.  ed.  997,  5  Sup.  Ct.  Rep. 
631— United  States  v.  Central  P.  R.  Co.  118 
U.  S.  239,  30  L.  ed.  175,  6  Sup.  Ct.  Rep. 
1038 — Central  P.  R.  Co.  ▼.  United  States, 
21  Ct.  CI.  188— United  States  v.  Black,  12 
Nat.  Bankr.  Reg.  341.  Fed.  Cas.  No.  14,602 
— Re  Moore,  66  Fed.  950 — Roberts  &  Co.  v. 
Taft,  48  C.  C.  A.  683,  109  Fed.  829— Sey- 
mour V.  State,  51  Ala.  54 — ^Territory  ex  rel. 
McKlnnls  v.  Hand,  1  Dak.  444,  46  N.  W.  685 
— Northern  P.  R.  Co.  v.  Barnes,  2  N.  D.  359. 
51  N.  W.  386 — Ilevncr  v.  Matthews.  4  App. 
D.  C.  393— State  v.  Girhardt,  145  Ind.  460, 
33  L.R.A.  322,  44  N.  E.  469— Lambe  v.  Mc- 
Cormick,  116  Iowa.  172.  89  N.  W.  241— 
People  V.  Plnmsted,  2  Mich.  468 — State  ex 
rel.  McCurdy  v.  Slover,  126  Mo.  659,  29  S. 
W.  718— Hendrix  v.  Rleman,  6  Neb.  522— 
McT^ughlln  v.  Hoover.  1  Or.  33. 

384.  It  is  a  rule  in  the  construction  of 
statutes  that  all  relating  to  the  same  sub- 
ject-matter shall  be  considered  together. 
United  States  v.  Babbit,  1  Black,  55,  17:  94 
Cited   In    Wartenslebon    v.    Ifalthcock.   80   Ala. 

5GS.  1  So.  38 — Friedman  Bros.  v.  Sullivan,  48 
Ark.  214,  2  S.  W.  785 — Brown  County  v. 
Aberdeen,  4  Dak.  406,  31  N.  W.  735— Con- 
sldine  V.  Metropolitan  L.  Ins.  Co.  165  Mass. 
405.  43  N.  E.  201 — State  ex  rel.  Crow  v.  St. 
Louis.  174  Mo.  144,  61  L.R.A.  r)09,  73  S. 
W.   023 — Mills  V.  Missouri.   K.   &  T.   R.   Co. 

94  Tex.  252,   55   L.R.A.   502,   59   S.   W.   874. 

385.  ^A'hen  there  are  two  acts  upon  the 
same  subject,  the  rule  is  to  give  effect  to 
both,  if  possible.  United  States  v.  Hender- 
son  (Henderson's  Tobacco)   11  Wall.  652, 

20:  235 

Cited  In  Smlthmeyer  v.  United  States,  147  U.  S. 

3.->8,   37  L.  ed.  200.  13  Sup.  Ct.   Rep.   321— 

Henrietta  Mln.  it  Mill.   Co.  v.  Gardner,   173 

U.   S.  128,  43  L.  ed.  O.^^O.  19  Sup.  Ct.  Rep. 


327 — Gowen  v.  Harley,  6  C.  C.  A.  196.  12 
U.  S.  App.  574,  56  Fed.  979 — Re  Race  Horse. 
70  ITed.  611— Stryker  v.  Grand  Countv,  23 
C.  C.  A.  300,  40  U.  S.  App.  583,  77  Fed.  582 
— Seward  County  v.  JlCtna  L.  Ins.  Co.  32 
C.  C.  A.  590.  61  U.  S.  App.  41.  90  Fed.  227 
— Pratt  Coimty  v.  Society  for  Savings.  32  C. 

C.  A.  599.  61  U.  S.  App.  61,  90  Fed.  236— 
Re  Clerkship  of  Circuit  Court.  90  Fed.  251— 
Pierre  v.  Dunscomb,  45  C.  C.  A.  502.  106 
Fed.  614— Tlnsley  v.  Cralge.  54  Aik.  352.  16 
S.  W.  570 — Appeal  Tax  Court  v.  Western 
Maryland  R.  Co.  50  Md.  297 — Gaston  v.  Mer- 
riam.  33  Minn.  284.  22  N.  W.  614— Lane  v. 
Missoula  County,  6  Mont.  477,  13  Pac.  136 — 
United  States  v.  Foreman,  5  Okla.  257.  48 
Pac.  92 — Territory  ex  rel.  Ridings  v.  Neville. 
10  Okla.  100,  60  Pac.  790— Westfleld  v.  Tioga 
County.  150  Pa.  160,  24  Atl.  700 — Com.  t. 
Westfleld.  1  Pa.  Dlst.  R.  501 — Fulkerson  t. 
Bristol,  95  Va.  5.  27  8.  E.  815. 

386.  Where  two  acts  of  Congress  are  in 
pari  materia  J  it  will  be  presumed  that  if  the 
same  word  be  used  in  both,  and  a  special 
meaning  is  given  it  in  the  first  act,  it  was 
intended  it  should  receive  the  same  in- 
terpretation in  the  latter  act.  Reiche  v. 
Smythe,  13  Wall.  162,  20:  566 
Distinguished  In  Barber  v.  Schell   (Cochran  V. 

Schell)  107  U.  S.  622,  27  L.  ed.  492,  2  Sup. 
Ct.   Rep.    801. 

Cited  in  United  States  v.  Central  P.  R.  Co.  118 
U.  S.  240,  30  L.  ed.  175,  6  Sup.  Ct.  Rep. 
1038 — Seeberger  v.  Cahn,  137  U.  S.  98.  34 
L.  ed.  600,  11  Sup.  Ct.  Rep.  28 — Maddock 
V.  Magone,  162  U.  8.  372.  38  L.  ed.  483.  14 
Sup.  Ct.  Rep.  588 — Bogle  v.  Magone.  152  U. 
S.  626.  38  L.  ed.  575.  14  Sup.  Ct.  Rep.  718 — 
United  States  v.  American  Bell  Teleph.  Co. 
159  U.  S.  550.  40  L.  ed.  256.  16  Sup.  Ct. 
Rep.  69 — Eureka  Consol.  Min.  Co.  v.  Rich- 
mond Mln.  Co.  4  Sawy.  317,  Fed.  Cas.  No. 
4.548 — Swayne  v.  Hager,  13  Sawy.  621.  37 
Fed.  783 — United  States  v.  Trans-Mlssourl 
Freight  Asso.  63  Fed.  455— Littleton  v.  Oli- 
ver Dltson  Co.  62  Fed.  599 — Re  Southern 
P.  Co.  82  Fed.  313— Wetzell  v.  Paducah,  117 
Fed.   653— United   States   v.   Mills.    11   App. 

D.  C.  606 — South  Park  v.  First  Nat.  Bank. 
177  111.  241,  62  N.  E.  365— Corteay  v.  Terri- 
tory, 6  N.  M.  690,  19  L.R.A.  351.  30  Pac. 
947 — Cortesy  v.  Territory.  7  N.  M.  91.  19 
L.R.A.  351,  32  Pac.  504 — Atlantic  &  P.  R. 
Co.  V.  Mingus.  7  N.  M.  375,  34  Pac.  592 — 
Ex  parte  Slebenhauer,  14  Nev.  368 — Com. 
V.  Lehigh  Valley  R.  Co.  16  Phlla.  501— Beh- 
ny  V.  Bassler,  4  Pa.  Co.  Ct,  498 — State  ex 
rel.  Salt  Lake  City  v.  Eldredge.  27  Utah. 
488,  76  Pac.  337— Tabb  v.  Com.  98  Va.  67.  51 
L.R.A.  288,  34  S.  E.  946. 

387.  In  cases  of  doubt  or  uncertainty, 
acts  in  pari  materia  may  be  referred  to,  in 
order  to  discern  the  intent  of  the  legislature 
in  the  use  of  particular  terms.  Vane  v. 
Xewcombe,  132  U.  S.  220,  10  Sup.  Ct.  Rep. 
60.  33:  310 
Cited    in    Re    Moore.    66    Fed.    960 — Daniel    r. 

Simms.  49  W.  Va.  567,  39  S.  C.   690. 

388.  Words  appearing  in  a  statute  tit  pari. 
materia  with  an  earlier  one  will  be  given 
the  same  construction  that  they  received  by 
the  courts  in  construing  the  earlier  statute. 
United  States  v.  Central  P.  R.  Co.  118  V.  S- 
235,  6  Sup.  Ct.  Rep.  1038.  30:  173 
Cited  In   State  v.  United  States  Fldolltv  &  G. 

Co.  93  Md.  318,  48  Atl.  918 — ^Re  McKeoiu 
26  Misc.   466,  58  N.   Y.   Supp.   589. 
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389.  The  legislative  intent  must  be 
gathered  from  the  language  used  in  the  act, 
comparing  it,  when  any  ambiguity  exists, 
with  other  laws  upon  the  same  subject,  and 
looking,  if  necessary,  to  the  public  history 
of  the  times  in  which  it  was  passed.  Ald- 
ridge  v.  Williams,  3  How.  9,  11 :  469 
Cited  in  United  States  ▼.  Union  P.  R.  Co.  91 

U.  S.  79,  23  L.  ed.  228 — Badeau  v.  United 
States,  21  Ct.  CI.  49 — AusUn  ▼.  United 
States,  25  Ct.  CI.  453 — Re  Nounnan,  7  Nat. 
Bankr.  Reg.  19 — TompkiDS  ▼.  Lrlttle  Rock  & 
Ft.  S.  R.  Co.  21  Fed.  376— United  States  v. 
Wilsoo,  58  Fed.  772 — Drake  v.  Drewry.  109 
Ga.  407.  35  S.  E.  44 — State  ex  rel.  Clark  y. 
Haworth,  122  Ind.  479,  7  L.R.A.  240,  23  N. 
E.  946 — James  v.  State,  63  Md.  263— Funk 
▼.  St.  Paul  City  R.  Co.  61  Minn.  430,  29  L. 
R.A.  210,  52  Am.  St.  Rep.  608,  63  N.  W. 
1099 — ^Rlch  ▼  Flanders,  39  N.  H.  312. 

390.  The  doctrine  in  pari  materia  cannot 
be  invoked  to  establish  a  preconcerted  de- 
sign by  Congress,  in  the'  several  enactments 
providini;  for  the  admission,  respectively, 
to  the  Union,  of  the  states  of  Louisiana, 
Mississippi,  and  Alabama,  to  equalize  the 
water  frontage  of  those  states  on  the  Gulf 
of  Mexico, — especially  in  view  of  the  fact 
that,  when  Louisiana  was  admitted  into  the 
Union,  the  territory  now  composing  the 
coast  counties  of  Mississippi  was  not  actual- 
ly a  part  of  the  Mississippi  territory,  but 
was  in  dispute  between  the  United  States 
and  Spain.  Louisiana  v.  Mississippi,  202 
U.  S.  1,  26  Sup.  Ct.  Rep.  408,  571,      50:  913 

391.  The  acts  of  March  12,  1863,  and  of 
July  17,  1862,  cannot  be  construed  in  pari 
materia.  The  one  is  penal,  the  other 
remedial.  United  States  v.  Anderson,  9 
Wall.  56,  19:  615 
CHted   in   United   States  v.  Padelford,  9  Wall. 

638,   19  L.  ed.  790. 

Conflicting  statutes. 

392.  Statutes  which  apparently  conflict 
should  be  reconciled  if  possible  on  any  fair 
hypothesis,  and  validity  should  be  given  to 
each,  where  necessary  to  the  preservation  of 
titles  to  property.    Beals  v.  Hale,  4  How.  37, 

11:865 
Cited  In  Welch  v.  Cook,  97  U.  S.  543,  24  L. 
ed.  1113 — Fisher  v.  United  States,  15  Ct.  CI. 
381— Clark  v.  Sohler,  1  Woodb.  &  M.  373, 
Fed.  Cas.  No.  2,835 — Ban  v.  Columbia  South- 
ern R.  Co.  54  C.  C.  A.  421.  117  Fed.  35— 
Horton  v.  School  Comrs.  43  Ala.  606 — Rob- 
inson V.  Rippey,  111  Ind.  113,  12  N.  E.  141 
—State  V.  Otis,  42  N.  H.  73— State  v.  Wilson, 
43  N.  H.  419,  82  Am.  Dec.  163— Industrial 
School  District  v.  Whitehead,  13  N.  J.  Eo. 
291 — McLaughlin  v.  Hoover,  1  Or.  32. 

393.  General  and  specific  provisions  in 
apparent  contradiction,  whether  in  the  same 
or  different  statutes,  and  without  regard  to 
priority  of  enactment,  may  subsist  together, 
the  specific  qualifying  and  supplying  excep- 
tions to  the  general.  Townsend  v.  Little, 
109  U.  S.  504,  3  Sup.  Ct.  Rep.  357,  27:  1012 
Cited  in  United  States  v.  Nix,  189  U.  S.  205, 

47  L.  ed.  777,  23  Sup.  Ct.  Rep.  495 — Kepner 
V.  United  States,  195  U.  S.  12.-3,  49  L.  ed. 
123,  24  Sup.  Ct.  Rep.  797 — Alden  v.  Easton. 
51  C.  C.  A.  52,  113  Fed.  65— Re  City  Trust 
Co.  58  C.  C.  A.  128.  121  Fed.  708— Bealmenr 
V.  Hutchins,  134  Fed.  202— Re  Murray  Hill 
U.  S.  Dig.— 338 


Bank,  153  N. 
SOD,  T.  ft  S. 
585,  58  Pac. 
Okla.  282,  73 
S.  C.  373,  38 
nan  v.  State 
B.  683. 


Y.  211,  47  N.  E.  208— Atchl- 
F.  R.  Co.  V.  Haynes,  8  Okla. 
738 — Carpenter  v.  Russell,  13 
Pac.  930 — Ex  parte  Chase,  62 
B.  B.  718 — State  ex  rel.  Bucha- 
Treasurer,  68  S.  C.  415,  47  S. 


MIsoellaneoQS  ntatiites. 

394.  The  so-called    additional    compensa- 
tion acts  of  Congress  are  in  pari  materia 
with  the  several  acts  prescribing  the  sources 
of  emolument  of  collectors  of  ports,  and  the 
whole  must  be  construed  together.     United 
States  V.  Walker,  22  How.  299,  16:  382 
Cited  In  The  Reform  (United  States  v.  The  Re- 
form)  3  Wall.  633.  18  L.  ed.  110 — Donovan 
V.  United  States,  23  Wall.  404,  23  L.  ed.  108 
— Butler  V.  Russel,  3  Cliff.  256,  Fed.  Cas.  No. 
2.243— Clark    v.   Peaslee,    1    Cliff.    561.    Fed. 
Cas.  No.  2.831— McGllnchy  v.  United  States. 
4  Cliff.  320,  Fed.  Cas.  No.  8,803— Seavey  v. 
Seymour,  3  Cliff.  454,  Fed.  Cas.  No.  12,596— 
Oowen  V.  Harley,  6  C.  C.  A.  196,  12  U.  S. 
App.    574,    56    Fed.    979 — Stryker    v.    Grand 
County,  23  C.  C.  A.  300,  40  U.  S.  App.  583, 
77  Fed.  582— Bernardin  v.  Noithall.  77  Fed. 
852 — Territory  ex  rel.  Hawkins  v.  Wlngfleld, 
2  Ariz.  308,   15  Pac.   139— Coats  v.  Hill,  41 
Ark.  151 — United  States  v.  Sampson,  10  App. 
D.  C.  435 — Croasdale  v.  Davis,  9  Kan.  App. 
192,  59  Pac.  667. 

395.  The  provision  for  composition  in  the 
act  of  1874,  chap.  390,  §  17,  ia  not  a  new 
and  independent  mode  of  distributing  the 
assets,  but  is  t»  pari  materia,  and  to  be 
construed  in  connection  with  the  bank- 
ruptcy act  of  1867,  as  the  remedy  cannot 
be  invoked  until  proceedingp  in  bankruptcy 
have  been  commenced,  and  the  order  of  coun 
establishing  the  composition  cannot  be  mad;' 
except  in  such  proceedings.  Wilmot  \. 
Mudge,  103  U.  S.  217,  26:  636 

396.  The  acts  of  Congress  of  March  3, 
1863,  July  1,  1864,  and  July  26,  1866, 
granting  lands  to  Kansas  for  railroad  pur- 
poses, are  to  be  construed  in  pari  materia 
for  building  a  single  road,  and  not  as  dis- 
tinct grants  for  different  roads  whose  claims 
may  conflict.  Kansas  City,  L.  &  S.  K.  R. 
Co.  v.  Brewster  (Kansas  City,  L.  &  S.  K.  R. 
Co.  V.  Attorney  General)  118  U.  S.  682,  7 
Sup.  Ct.  Rep.  66,  30:  281 

397.  The  amendment  of  the  bankruptcy 
act  by  the  act  of  February  5,  1903,  except- 
ing decrees  of  alimony  from  the  discharge 
in  bankruptcy,  was  not  new  legislation 
creating  a  presumption  that  such  decrees 
were  not  excepted  prior  thereto,  but  was 
merely  declaratory  of  the  true  meaning  and 
sense  of  the  statute  as  originally  enacted. 
VVetmore  v.  Markoe,  196  U.  S.  68,  25  Sup. 
Ct.  Rep.  172,  49:  390 
Cited  in  Johnson  v.  Southern  P.  Co.  196  U.  S. 

21,  49  L.  ed.  371,  25  Sup.  Ct.  Bep.  158. 

398.  The  extended  corporate  life  given  by 
the  Illinois  amendatory  act  of  February  6, 
1865,  to  the  street  railway  corporation  cre- 
ated by  the  act  of  February  14,  1859,  §  1, 
must  be  read  into  the  charter  of  the  street 
railway  company  created  by  §  10  of  the 
same  act,  and  invested  by  that  section  with 
all  the  grants^  powers,  privileges,  immuni- 
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ties,  and  franchises  conferred  upon  the 
corporation  by  the  1st  section  as  fully  and 
effectually  as  if  incorporated  by  a  separate 
act.  Blair  v.  Chicago,  201  U.  S.  400,  26  Sup. 
Ct.   Rep.   427,  60:801 

399.  The  ordinary  rules  of  interpretation 
of  statutes  are  applicable  to  the  Louisiana 
Code.  Viterbo  v.  Friedlander,  120  U.  S.  707, 
7  Sup.  Ct.  Rep.  962,  30:  776 

Repealed  clauses. 

Reference  to  Repealed  Proviso,  see  in- 
fra, 525. 
See  also  supra,  381. 

400.  In  the  interpretation  of  statutes, 
clauses  which  have  been  repealed  may  still 
be  considered  in  construing  the  provisions 
that  remain  in  force.  Re  Kang-Gi-Shun-Ca. 
(Re  Crow  Dog)  109  U.  S.  556,  3  Sup.  Ct. 
Rep.  396,  27:  1030 
Smythe  v.  Fiske,  23  Wall.  374,  23:  47 
Bank  for  Savings  v.  Field  (Bank  for  Sav- 
ings V.  The  Collector)    3  Wall.  495, 

18:  207 
Cited  in  Viterbo  ▼.  Friedlander,  120  U.  S. 
726,  .30  L.  ed.  782,  7  Sup.  Ct.  Rep.  962— 
United  States  v.  Le  Bris,  121  U.  S.  280,  30 
L.  ed.  946,  7  Sup.  Ct.  Rep.  894 — Re  Hoborst 
150  U.  S.  660,  37  L.  ed.  1214,  14  Sup.  Ct. 
Rep.  221 — Chauncey  v.  Dyke  Bros.  55  C. 
C.  A.  588,  119  Fed.  10 — Mason  ▼.  Cranbury 
Twp.  68  N.  J.  L.  159,  52  Atl.  568. 

401.  A  repeal  of  the  section  which  defines 
a  term  does  not  of  itself  change  the  mean- 
ing of  the  term  when  found  elsewhere  in  the 
original  connection;  and  the  section  re- 
pealed may  be  referred  to,  to  determine  the 
meaning.  United  States  v.  Le  Bris,  121  U. 
S.  278,  7  Sup.  Ct.  Rep.  894,  30:  946 
Cited  in  Daniel  v.  Simms,  49  W.  Va.  567,  39 

8.  E.  690. 

Comparison  of  Constitution  and  statute. 

402.  Clauses  in  a  Constitution  and  a 
legislative  act  relating  to  the  same  subject, 
like  statutes  in  pari  materia ^  are  to  be  con- 
strued together.  Cooper  Mfg.  Co.  v.  Fergu- 
son, 113  U.  S.  727,  5  Sup.  Ct.  Rep.  739, 

28:  1137 
Cited  In  Orange  County  ▼.  Ellsworth,  08  App. 
Dlv.   279,   90   N.   Y.    Supp.    576. 

Reference  to  common  law. 

See  also  Piracy,  6. 

403.  The  common  law  may  be  resorted  to  | 
in   determining  the  meaning    of    statutory  i 
words.     United  States  v.  Wong    Kim    Ark, 
169  U.  S.  649,  18  Sup.  Ct.  Rep.  456,    42:  830 
Cited  In  Keck  v.  United  States,  172  U.  S.  44G, 

43  L.  ed.  510,  19  Sup.  Ct.  Rop.  254— Schick 
V.  United  States,  195  U.  S.  69,  49  L.  ed. 
102,  24  Sup.  Ct.  Rep.  826— Kepner  v.  United 
States,  195  U.  S.  120,  49  L.  ed.  123,  24 
Sup.  Ct.  Rep.  797. 

404.  In  the  construction  of  the  laws  of 
Congress  the  rules  of  the  common  law  fur- 
nish the  true  guide;  and  the  same  remark 
applies  in  the  construction  of  the  statutes  of 
a  state,  except  in  cases  where  the  courts  of 
a  state  have  otherwise  determined.  Rice  v. 
Minnesota  &  N.  VV.  R.  Co.  1  Black,  358, 

17:  147 
Cited  in  United  States  ▼.  Sanges,  144  U.  S.  311, 


86  L.  ed.  446,  12  Sup.  Ct.  Rep.  609 — Law- 
rence y.  Dana,  4  Cliff.  61,  Fed.  Cas.  No.  8,- 
136 — Loring  v.  Marsh,  2  Cliff.  320,  Fed.  Cas. 
No.  8,514. 

405.  The  rules  of  construction  known  to 
the  English  common  law  are  adopted  and 
adhered  to  by  the  Federal  courts  in  determ- 
ining the  meaning  of  a  statute.  Charles 
River  Bridge  v.  Warren  Bridge,  11  Pet. 
420,  9: 773 

Cited  In  Rice  v.  Minnesota  &  N.  W.  R.  Co.  1 

Black,  375,   17  L.  ed.  152— United  States  ▼. 

Sanges,  144  U.  S.  311,  36  L.  ed.  446,  12  Sup. 

Ct.  Rep.  609 — Jjorlng  v.  Marsh,  2  Cliff.  320, 

Fed.  Cas.  No.  8.514. 

406-7.  Words  used  in  a  statute  by  which 
they  are  not  defined  are  given  the  same 
meaning  as  at  common  law.  Swearingen  v. 
United  States,  161  U.  S.  446,  16  Sup.  Ct. 
Rep.  562,  40:  765 

Cited  In  Keck  v.  United  States,  172  U.  S.  446. 

43   L.  ed.  510,    19   Sup.  Ct.  Rep.  254. 

408.  Whenever  the  legislature  uses  a  term 
without  defining  it,  which  is  well  known  in 
the  English  law,  and  there  has  been  a  defi- 
nite and  appropriate  meaning  affixed  to  it, 
it  must  be  supposed  to  use  it  in  the  sense  in 
which  it  is  understood  in  the  English  law. 
McCool  V.  Smith,  1  Black,  459,  17:  218 
Cited  In  Re  Erhsam,  37  App.  Dlv.  274,  55  N. 

Y.  Supp.  942 — Solon  v.  Wllllamsburgh  Sav. 
Bank,  35  Hun,  9. 

Ic.  Revisions  and  Amendments. 

EfTect  of  Re-enacting  Statute  which  has 
Received  a  Definite  Construction,  see 
infra,  704. 

See  also  infra,  583. 

409.  A  statute  amending  a  general  tax 
law  is  to  be  construed  as  a  part  of  the 
general  law.  Winona  &  St.  P.  Land  Co.  v. 
Minnesota,  159  U.  S.  526,  16  Sup.  Ct.  Rep. 
83,  40:  247 

Revised  statutes. 

Repeal  by,  see  infra,  611-616. 

Repeal  of  Provisions  of,  see  infra,  639, 

654. 
Effect  of   Correcting   Omission   in,   see 

infra,  701. 
See  also  supra,  160. 

410.  The  Revised  Statutes  of  the  United 
States  must  l)e  treated  as  a  legislative 
declaration  by  Congress  of  the  statute  law 
on  the  subjects  which  they  embrace,  on  the 
1st  day  of  December,  1873;  and  when  the 
meaning  is  plain  the  courts  cannot  look  to 
the  statutes  which  have  been  revised  to  see 
if  Congress  erred  in  that  revision.  United 
States  V.  Bowen,  100  U.  S.  508,  25:  631 
Arthur  v.  Dodge,  101  U.  S.  34,  25:  948 
Cited  in  Arthur  v.  Dodge,  101  U.  S.  36,  25  L. 

ed.  949 — Victor  v.  Arthur,  104  U.  8.  490,  26 
L.  ed.  634— Deffeback  v.  Hawke,  115  U.  8. 
402,  29  L.  ed.  426,  6  Sup.  Ct.  Rep.  05 — 
Cambria  Iron  Co.  ▼.  Asbburn,  118  U.  8.  57, 
30  L.  ed.  61,  6  Sup.  Ct.  Rep.  020 — Viterbo 
V.  Friedlander,  120  U.  S.  726,  80  L.  ed.  782, 
7  Sup.  Ct.  Rep.  962 — United  States  v.  AverlU, 
130  U.  S.  339,  32  L.  ed.  978,  9  Sup.  Ct.  Rep. 
546~HamIlton  y.  Rathbone,  175  U.  S.  420, 
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44  L.  ed.  221,  20  Sup.  Ct.  Rep.  155— Wright 
▼.  United  States,  15  Ct.  CI,  87 — United 
States  T.  Sixty- Five  Terra-Cotta  Vases,  18 
Fed.  510 — Unlicd  States  v.  Aaffmordt,  19 
Fed.  896 — Canan  v.  Pound  Mfg.  Co.  23 
Blatchf.  174.  23  Fed.  186— Edison  Electric 
Light  Co.  y.  United  States  Electric  Lighting 
Co.  35  Fed.  138 — King  ▼.  McLean  Asylum, 
26  L.R.A.  701,  12  C.  C.  A.  159.  21  U.  S. 
App.  481,  64  Fed.  344 — United  States  ▼. 
North  American  Commercial  Co.  74  Fed.  149 
—United  States  ▼.  York,  131  Fed.  328— Hol- 
land V.  Webster,  43  Fla.  91,  29  So.  625 — 
State  ex  rel.  Pugh  ▼.  Brewster,  44  Ohio  St. 
252.  6  N.  E.  653— Heck  t.  State,  44  Ohio 
St.  538,  9  N.  E.  305 — State  T.  Long,  48  Ohio 
St.  512,  28  N.  E.   1038. 

411.  The  Revised  Statutes  may  be  treated 
as  the  legislative  declaration  of  the  statute 
law  on  the  subjects  which  they  embrace  on 
the  1st  day  of  December,  187*3.  Bate  Re- 
fripfcrating  Co.  v.  Sulzberger,  157  U.  S.  1,  15 
Sup.  Ct.  Rep.  508,  39:  601 
Cited  In  New  York  v.  Union  R.  Co.  31  Misc.  455, 

64  N.  Y.  Supp.  483. 

412.  It  will  not  be  inferred  that  the  legis- 
lature, in  revising  and  consolidating  the 
laws,  intended  to  change  their  policy,  unless 
such  intention  be  clearly  expressed.  United 
States  V.  Ryder,  110  U.  S.  729,  4  Sup.  Ct. 
Rep.  196,  28:  308 
Logan  V.  United  States,  144  U.  S.  263,  12 

Sup.  Ct.  Rep.  617,  36:  429 

Cited  In  Logan  v.  United  States,  144  U.  S.  802, 
36  L.  ed.  443,  12  Sup.  Ct.  Rep.  617 — United 
States  T.  Patterson,  4  Inters.  Com.  Rep.  775, 
55  Fed.  638 — Werckmelster  v.  Pierce  &  B. 
Mfg.  Co.  63  Fed.  454— Rice  v.  Sharplelgh 
Hardware  Co.  85  ITed.  568 — United  States 
V.  Stocking,  87  Fed.  860— Schmidt  ▼.  United 
States,  66  CCA.  392,  1«3  Fed.  260— United 
Shoe  .Machinery  Co.  v.  Duplestfis  Independent 
Shoe  Machinery  Co.  133  Fed.  933 — Kentucky 
Fipmale  Orphan  School  v.  Ix>aisTille,  100  Ky. 
491,  40  L.R.A.  124.  36  S.  W.  021. 

413.  The  introduction  into  a  section  of 
the  Revised  Statutes  of  a  word  not  in  the 
original  act  from  which  it  was  re-enacted 
changes  the  law,  when  such  revision  admits 
of  no  other  reasonable  construction.  United 
States  V.  Bowen,  100  U.  S.  508,  25:«31 
Cited  in  Fisher  v.  United  States,  15  Ct.  CI.  327 

—Wade  v.  United  States,  21  Ct.  CI.  146 — 
Gleeson  v.  United  States,  23  Ct.  CI.  217 — 
Re  Dana,  68  Fed.  899 — Rice  ▼.  Sharplelgh 
Hardware  Co.  86  Fed.  568 — Lloyd  v.  Su- 
preme Lodge  K.  P.  38  C  C.  A.  659,  98  Fed. 
71. 

414.  Upon  a  revision  of  statutes,  where 
the  law  antecedently  to  the  revision  was  set- 
tled, either  by  clear  expressions  in  the  stat- 
utes or  adjudications  on  them,  the  mere 
change  of  phraseolog^*^  will  not  be  construed 
a  change  of  the  law,  unless  such  phraseology 
evidently  purports  an  intention  in  the  legis- 
lature to  work  a  change.  McDonald  v. 
Hovey,  110  U.  S.  619,  4  Sup.  Ct.  Rep.  142, 

28:  269 
Cited  In  Logan  v.  United  States,  144  U.  S.  302, 
36  L.  ed.  443,  12  Sup.  Ct.  Rep.  617— Hedden 
▼.  Robertson,  151  U.  S.  526,  38  L.  ed.  259, 
14  Sup.  Ct.  Rep.  4.34 — United  States  v.  Trans- 
Missouri  Freight  Asso.  24  L.R.A.  82.  4  Inters. 
rr^m  P«»n.  45*?.  7  r.  C  A.  71,  19  U.  S.  App 
86,  58   Fed.  67— Schmidt  y.   United   States, 


66  C  C  A.  392.  133  Fed.  260-^FIfth  Ave. 
Bank  ▼.  Colgate,  120  N.  Y.  395,  8  L.R.A.  717, 
24  N.  E.  799 — Guarantee  Trust  Co.  v.  Lough- 
lln,  2   Pa.   Co.   Ct.  699. 

415.  Sections  of  a  statute  re-enacted  in 
the  Revised  Statutes  are  to  be  given  the 
same  meaning  they  had  in  the  original,  un- 
less a  contrary  intention  is  clearly  mani- 
fested. United  States  v.  Le  Bris,  121  U.  S. 
278,  7  Sup.  Ct.  Rep.  894,  30:  946 

Cited  in  Rice  v.   Sharplelgh  Hardware  Co.  85 

Fed.  568. 

41 S.  It  is  a  rule  of  law  that  when  a  re- 
vising statute,  or  one  enacted  for  another, 
omits  provisions  contained  in  the  original 
act,  the  parts  omitted  cannot  be  kept  in 
force  by  construction,  but  are  annulled. 
Stewart  v.  Bloom  (Stewart  v.  Kahn)  11 
Wall.  493,  20:  176 

Cited  In  Trebllcock  v.  Wilson,  12  Wall.  694, 
20  L.  ed.  461 — United  States  v.  Bennett, 
12  Blatchf.  349,  Fed.  Cas.  No.  14,670— Ox- 
ford v.  ITrank,  30  Tex.  Civ.  App.  348,  70  S. 
W.  426 — Bx  parte  Coombs,  88  Tex.  Crlm.  Rep. 
657,  44  S.  W.  854. 

417.  In  construing  any  part  of  the  U.  S. 
Revised  Statutes  it  is  admissible,  and  often 
necessary,  to  recur  to  its  connection  in  the 
act  of  which  it  was  originally  a  part 
United  States  v.  Hirsch,  100  U.  S.  33, 

25:  539 
Cited  In  United  States  v.  Lacher,  134  U.  S. 
627,  33  L.  ed.  1082,  10  Sup.  Ct.  Rep.  625— 
Barrett  v.  United  States,  169  U.  S.  227,  42 
L.  ed.  726,  18  Sup.  Ct.  Rep.  327— HamUton 
y.  Rathbone,  175  U.  S.  419,  44  L.  ed.  221, 
20  Sup.  Ct.  Rep.  155 — Re  Dana,  68  Fed.  899 
— Berkowitz  v.  United  States,  36  C  C  A. 
387,  93  Fed.  460 — Rathbone  v.  HamUton,  4 
App.  D.  C  487. 

418.  When  the  meaning  of  the  Revised 
Statutes  is  plain,  the  courts  cannot  look  at 
the  original  statutes  for  errors  in  revision, 
but  may  do  so  to  construe  doubtful  lan- 
guage. Bate  Refrigerating  Co.  v.  Sulz- 
berger, 157  U.  S.  1,  15  Sup.  Ct.  Rep.  508, 

39:  601 

Cited  in  Hamilton  v.  Rathbone,  175  U.  S.  421. 

44   L.   ed.   222.  20  Sup.   Ct.   Rep.   155— New 

York  y.   Union  R.   Co.  31   Misc.  455,   64   N. 

Y.   Supp.   483. 

419.  The  court  may  recur  to  the  original 
statutes  in  construing  language  used  in  a 
revision  only  when  such  language  is  doubt- 
ful. Cambria  Iron  Co.  v.  Ashburn,  118  U. 
S.  54,  6  Sup.  Ct.  Rep.  929,  30:  60 
Cited  In  Bate  Refrigerating  Co.  v.   Sulzberger, 

157  U.  S.  39,  39  L.  ed.  612,  15  Sup.  Ct. 
Rep.  508 — Hamilton  v.  RatIi')one,  175  U.  S. 

420.  44  L.  ed.  221.  20  Sup.  Ct.  Rep.  15ri 
— King  V.  McLean  Asylum,  26  L.R.A.  791,  12 
C  C  A.  159,  21  U.  S.  App.  481,  64  Fed. 
344 — Rathbone  v.  Hamilton,  4  App.  D.  C 
486. 

420i  No  reference  can  be  had  to  the 
original  statutes  to  control  the  construction 
of  any  section  in  the  Revised  Statutes  un- 
less it  be  ambiguous.  Deffebach  v.  Hawke, 
115  U.  S.  392,  6  Sup.  Ct.  Rep.  95,  29:  423 
Cited  in  Bate  Refrigerating  Co.  v.  Sulzberger, 

157    U.    S.   39,    39    L.    ed.   612,    15    Styi.    Ct. 

Rep.  508 — Hamilton  v.  Rathbone,   175  U.  S. 

420.   44   L.   ed.  222,  20  Sup.  Ct.  Rep.   155— 

Wade  V.  United  States,  21  Ct.  CI.  146. 
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421.  When  it  becomes  necessary  to  con- 
strue language  used  in  the  revision,  which 
leaves  a  substantial  doubt  of  its  meaning, 
the  original  statutes  may  be  resorted  to  for 
ascertaining  that  meaning.  United  States 
V.  Bowen,  100  U.  S.  508,  25:  631 
Victor  V  Arthur,  104  U.  S.  498,  26:  633 
Cited  in  Myer  ▼.  Western  Car  Co.   102  U.   S. 

11,  26  L.  ed.  60— Vlterbo  v.  Frledlander,  120 
U.  S.  726,  30  L.  ed.  782,  7  Sup.  Ct.  Rep. 
962 — United  States  v.  Lacher,  134  U.  S. 
627,  33  L.  ed.  1082,  10  Sup.  Ct.  Rep.  625— 
Bate  Refrigerating  Co.  y.  Sulzberger,  157  U. 
S.  30,  39  L.  ed.  012.  15  Sup.  Ct.  Rep.  508— 
The  Conqueror,  166  U.  S.  122,  41  L.  ed. 
943,  17  Sup.  Ct.  Rep.  510— Barrett  v.  United 
States,  109  U.  S.  227.  42  L.  ed.  726,  18  Sup. 
Ct.  Rep.  327~Magaw  v.  United  States,  10 
Ct.  CI.  11— Illinois  ▼.  United  States,  20  Ct. 
CI.  351 — United  States  v.  Howard,  9  Sawy. 
157,  17  Fed.  640— United  States  v.  65  Terra 
Cotta  Vases,  18  Fed.  510 — Pentlarge  v.  Klr- 
by,  22  Blatchf.  264,  20  Fed.  900— Ex  parte 
Perkins,  29  Fed.  907 — Gwathmay  v.   CUsby, 

31  Fed.  221— Ex  parte  Byers,  32  Fed.  409 
— ^Johnson  v.  Wells,  F.  &  Co.  98  Fed.  7 — 
Ingersoll  v.  Holt,  104  Fed.  683 — Schmidt  v. 
United  States,  66  C.  C.  A.  393.  133  Fed.  261 
— Rathbone  v.  Hamilton,  4  App.  D.  C.  487 — 
Bent  Y.  Hubbardston,  138  Mass.  101 — Corte- 
sy  V.  Territory,  7  N.  M.  95,  19  L.R.A.  355, 

32  Pac.  504 — Ryan  v.  Hook,  34  Hun,  190 — 
New  York  v.  Union  R.  Co.  31  Misc.  455, 
64  N.  Y.  Supp.  483 — Steadman  y.  Merchants 
ft  Planters  Bank,  69  Tex.  53,  6  S.  W.  675 — 
Gaines  v.  Marye,  94  Va.  227,  26  S.  E.  511— 
Graetz  y.  McKenzie.  3  Wash.  199,  28  Pac. 
331 — Powder  River  Cattle  Co.  y.  Johnson 
County,  3  Wyo.  605.  29  Pac.  361. 

422.  If  there  be  any  ambiguity  in  a  sec- 
tion of  the  United  States  Revised  Statutes, 
resort  tnay  be  had  to  the  original  statute 
from  which  the  section  was  taken,  to  ascer- 
tain from  the  language  and  context  to 
what  class  of  cases  the  language  was  intend- 
ed to  apply.  The  Conqueror,  166  U.  S.  110, 
17  Sup.  St.  Rep.  510,  .  41 :  937 
died  in  Schmidt  y.  United  States,  66  C.  C.  A. 

393,  133  Fed.  201. 

423.  Under  the  rule  that  an  original 
statute  may  be  resorted  to,  to  ascertain  the 
meaning  of  a  revision,  where  there  is  a  sub- 
stantial doubt  as  to  the  meaning  of  the 
latter,  the  title  of  the  original  act  may  be 
resorted  to  if  the  text  is  the  same,  especially 
where  there  is  a  constitutional  provision 
that  every  act  shall  embrace  but  one  sub- 
ject, which  subject  shall  be  expressed  in  the 
title.  Meyer  v.  Western  Car  Co.  102  U. 
S.  1,  26:  59 
Cited  in  Vlterbo  y.  Frledlander.  120  U.  S.  720. 

30  L.  ed.  782,  7  Sup.  Ct.  Rep.  962— United 
States  V.  Tocher,  134  U.  S.  627,  33  L.  ed. 
1082,  10  Sup.  Ct.  Rep.  625 — Coo.saw  Min.  Co. 
y.  South  Carolina,  144  U.  S.  563,  36  L.  ed. 
542,  12  Sup.  Ct.  Rep.  689 — The  Conqueror, 
166  U.  S.  122,  41  L.  ed.  943,  17  Sup.  Ct. 
Rep.  510— Barrett  y.  United  States,  ^9  V. 
S.  227,  42  L.  ed.  726,  18  Sup.  Ct.  Rep.  327— 
Rice  y.  Sharpleigh  Hardware  Co.  85  Fed. 
568— Schmidt  v.  United  States,  66  C.  C.  A. 
393,  133  Fed.  201 — Savings  Bank  v.  Burns, 
104  Cal.  478.  38  Pac.  102— Rathbone  v. 
Hamilton,  4  App.  D.  C.  487 — Cohn  v.  People, 
149  111.  402,  23  L.R.A.  S23,  41  Am.  St.  Rep. 
304.  37  N.  E.  60— State  y.  Archer,  73  Md. 
61,  20  Atl.  172 — Simpson  v.  Story,  146  Mass. 


498,  1  Am.  St.  Rep.  480,  14  N.  E.  641— 
Cortesy  y.  Territory,  7  N.  M.  95,  19  L..R.A. 
355.  32  Pac.  504 — Ogden  City  y.  Weber  Coun- 
ty, 26  Utoh,  136,  72  Pac.  433. 

424.  If  there  be  any  ambiguity  in  a  sec- 
tion of  the  United  SUtes  Revised  Statutes, 
resort  may  be  had  to  the  original  statute 
from  which  the  section  was  taken,  to  ascer- 
tain what,  if  any,  change  of  phraseology 
there  is,  and  whether  such  change  should  be 
construed  as  changing  the  law.  United 
States  V.  Lacher,  134  U.  S.  624,  10  Sup.  Ct, 
Rep.  625,  33:  1080 

Cited  in  Bate  Refrigerating  Co.  v.  Sulsberger, 
157  U.  S.  39,  39  L.  ed.  612.  15  Sup.  Ct. 
Rep.  508— The  Conqueror,  166  U,  S.  122, 
41  L.  ed.  943.  17  Sup.  Ct.  Rep.  510— Barrett 
y.  United  States,  169  U.  S.  227,  42  L.  ed. 
726.  18  Sup.  Ct.  Rep.  327— North  American 
Commercial  Co.  y.  United  States,  171  U. 
S.  128,  43  L.  ed.  105.  18  Sup.  Ct.  Rep.  817 
— Hamilton  y.  Hathbone,  175  U.  S.  420,  44 
L.  ed.  222,  20  Sup.  Ct.  Rep.  155 — ^Re  Dana. 
68  Fed.  899 — ^Rlce  r.  Sharpleigh  Hardware 
Co.  85  Fed.  568 — Rathbone  y.  Hamilton,  4 
App.  D.  C.  486. 

I.  Whether  Directory  or  MandaUtry, 


When  "May"  in  Statute  is  Mandatory, 

supra,  335-340. 
As  to   Form  and   Conditions  of  Municipal 

and  County  Bonds,  see  Bonds,  267,  277, 

410. 
Provisions    for    Assessment   of    Taxes,    see 

Taxes,  509,  510. 
Provision  as  to  Sale  for  Taxes  in  Parcels, 

see  Taxes,  668. 
See  also  infra,  537;  Embargo  and  Noninter- 

course,  52. 

425.  Whether  an  act  is  mandatory  or 
directory  in  character  depends  upon  sound 
construction  of  its  nature  and  object,  and  of 
public  convenience,  and  the  intention  of  the 
legislature.  Bank  of  United  States  v.  Dan- 
dridge,   12  Wheat.   64,  6:552 

Cited  in  Lay  v.  Lawson,  23  Ala.  300 — Picker- 
ing y.  Day,  2  Del.  Ch.  382— New  Orleans  y. 
de  St.  Romes,  9  La.  Ann.  579 — Middle  Bridge 
v.  Brooks,  13  Me.  395,  39  Am.  Dec.  510— 
Re  Mohawk  &  H.  R.  R.  Co.  19  Wend.  143— 
McCloud  y.  Columbus,  54  Ohio  St.  454.  44 
N.  E.  95— State  ex  rel.  Patty  v.  McKee,  20 
Or.  126,  25  Pac.  292 — Bank  of  Kentucky  v. 
Schuylkill  Bank,  1  Pars.  Sel.  Eq.  Cas.  231— 
Cayce   y.    Curtis,    Dallam    (Tex.)    405. 

426-7.  Statutory  requirements  intended 
for  the  protection  of  the  citizen  and  to 
prevent  a  sacrifice  of  his  property  are  not 
directory,  but  mandatory.  The  power  of  the 
officer  in  such  cases  is  limited  by  the  man- 
ner and  conditions  prescribed  for  its  exer- 
cise.    French  v.  Edwards,  13  Wall.  506, 

20:702 
Cited  In  Jaffray  v.  McGehee.  107  U.  S.  364.  27 
L.  ed.  496,  2  Sup.  Ct.  Rep.  367 — Lyon  v. 
Alley,  130  U.  S.  184,  32  L.  ed.  902,  9  Sup. 
Ct.  Rep.  480 — Erhardt  v.  Schroeder.  155  U. 
S.  129,  39  L.  ed.  96,  15  Sup.  Ct.  Rep.  45— 
Schrocder  v.  Young.  161  U.  8.  341.  40  L. 
ed.  725,  16  Sup.  Ct.  Rep.  512 — French  t.  Ed- 
wards, 5  Sawy.  268.  Fed.  Cas.  No.  5.098 — 
Le  Roy  v.  Reeves,  5  Sawy.  104,  Fed.  Cas. 
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No.  9.272 — Woolrldge  t.  McKenna,  8  Fed. 
655 — Mora  t.  Nunez,  7  Sawy.  460,  10  Fed. 
637 — Powder  River  Cattle  Co.  ▼.  Custer  Coun- 
ty, 45  Fed.  326 — Western  Ranches  ▼.  Custer 
County,  89  Fed.  580 — Commercial  Bank  ▼. 
Sandford,  90  Fed.  156 — Commercial  Bank  t. 
Sandford,  103  Fed.  102— Re  Stein,  45  C.  C. 
A.  30,  3  N.  B.  N.  Rep.  428,  105  Fed.  750— 
National  Nickel  Co.  t.  Nevada  Nickel  Syn- 
dicate, 106  Fed.  114 — Campbellsville  Lumber 
Co.  V.  Hubbert,  50  C.  C.  A.  442,  112  Fed. 
725 — Allen  v.  Davenport,  65  C.  C.  A.  647, 
132  Fed.  215 — Western  Electric  Co.  v.  North 
Electric  Co.  67  C.  C.  A.  556.  135  Fed.  82— 
State  Auditor  v.  Jackson  County.  65  Ala. 
150 — Jacobs  v.  Buckalew.  4  Arlx.  355,  42  Pac. 
610 — Rector  v.  Board  of  Improvement,  50 
Ark.  126.  6  S.  W.  510 — Reynolds  v.  Lincoln. 

71  Cal.  185.  12  Pac.  449— McGrath  v.  Wal- 
lace. 116  Cal.  552.  48  Pac.  719 — Hayes  v. 
Ducasse,  119  Cal.  684.  52  Pac.  121— Wombole 
v.  Foote,  2  Dak.  27,  2  N.  W.  239— McDonald 
T.  Llttlefleld,  5  Mackey.  578— Riverside  Co. 
T.  Howell,  113  111.  261— Weyer  v.  Second 
Nat.  Bank,  57  Ind.  207 — State  ex  rel.  Lemon- 
nler  v.  Beard,  34  La.  Ann.  278 — Cox  v.  Bry- 
an. 81  Md.  291,  31  Atl.  852— Bailey  v.  Hay- 
wood, 70  Mich.  191,  38  N.  W.  209— Thora- 
as  v.  Chapln,  116  Mo.  309.  22  S.  W.  785— 
Gulnotte  v.  Egelhoflf,  64  Mo.  App.  366 — West- 
em  Rancbes  v.  Custer  County.  28  Mont.  281, 

72  Pac.  659 — Loeb  v.  Mllner.  21  Neb.  401,  32 
N.  W.  205 — Davis  v.  Sawyer,  66  N.  H.  36,  20 
Atl.  100 — Inman  v.  Coleman.  37  Hun,  172 — 
National  Bank  v.  Gilmer,  116  N.  C.  708, 
22  S.  E.  2— Sharpe  v.  Engle,  2  Okla.  628, 
39  Pac.  384— Sharpe  v.  Engle,  3  Okla.  16. 
41  Pac.  346 — Sweet  v.  Boyd,  6  Okla.  711, 
52  Pac.  939 — Frazler  v.  Prince.  8  Okla.  258, 
58  Pac.  751 — Com.  v.  Painter.  1  Pa.  Dlst.  R. 
395 — Young  v.  Joslln,  13  R.  I.  677 — Dickson 
V.  Burckmyer,' 67  S.  C.  533,  46  8.  E.  343— 
Bloomsteln  v.  Brlen,  3  Tenn.  Ch.  65 — Ilamer 
V.  Weber  County,  11  Utah,  19,  37  Pac.  741— 
Hutchlngs  V.  Gilmer,  1  Va.  Dec.  602 — Mears 
T.  Dexter,  86  Va.  830,  11  S.  E.  538. 

428.  An  act  of  incorporation  of  a  canal 
company,  by  which  the  president  and  di- 
rectors are  "empowered  and  directed,  if  it 
can  be  conveniently  done  to  answer  both  the 
purposes  of  navigation  and  waterworks 
aforesaid,  to  enter  into  reasonable  agree- 
ments with  the  proprietors''  of  the  land 
through  which  it  shall  run,  cannot  be  taken 
as  mandatory  on  the  company,  biit  con- 
templates a  voluntary  and  mutual  agree- 
ment. Binney  ▼.  Chesapeake  &  O.  Canal  Co. 
8  Pet.  201,  8:  917 
Cited  in  United  States  ex  rel.  Siegel  v.  Thoman, 

156  U.  8.  359,  39  L.  ed.  452,  l5  Sup.  Ct. 
Rep.  378. 

429.  A  statute  for  the  guidance  of  public 
officers  will  not  be  regarded  as  mandatory 
merely  for  the  protection  of  the  convenience 
of  a  taxpayer,  and  not  of  his  substantial 
rights.  Erhardt  v.  Schroeder,  155  U.  S.  124, 
15  Sup.  Ct.  Rep.  45,  39:  94 

430.  Statutory  provisions  as  to  the  giving 
of  a  bond  by  an  officer  before  entering  on 
his  duties  are  directory,  and  not  mandatory. 
United  States  ▼.  Eaton,  169  U.  S.  331,  18 
Sup.  Ct,  Rep.  374,  42:  767 


m.  Penal  and  Criminal  Latva. 

Penal  Provisions  in  Internal  Revenue  Act, 

see  Internal  Revenue,  6. 
See  also  supra,  391;  infra,  469,  460. 

431.  No  one  can  be  punished  for  a  viola- 
tion of  a  statute  unless  his  case  is  plainly 
and  unmistakably  within  its  terms.  United 
States  V.  Lacher,  134  U.  S.  624,  10  Sup.  Ct. 
Rep.  625,  33:  1080 
Cited    In    Todd    v.    United    States,    158    U.    S. 

282,  39  L.  ed.  982,  15  Sup.  Ct.  Rep.  889 — 
United  States  v.  Dwyer,  56  Fed.  467 — 
Re  Huntington,  68  Fed.  883 — Lescallett  v. 
Com.  89  Va.  884.  17  S.  E.  546. 

432.  The  purpose  of  a  penal  statute  is  to 
notify  the  public  of  the  legislative  intent, 
not  to  furnish  scientific  definitions,  and  that 
intent  is  usually  to  be  found  in  giving  to 
the  words  the  meaning  used  in  ordinary 
speech.  Sarlls  v.  United  States,  152  V.  S. 
570,  14  Sup.  Ct.  Rpp.  720.  38:  556 
CUea   In   United    States   v.    Harris,    177   V.    S. 

310.  44  L.  ed.  782,  20  Sup.  Ct.  Rep.  009— 
Anheuser-Bu«ch  Brcwlnsf  As.so.  v.  Bonrl,  l.*? 
C.  C.  A.  667.  .'^2  U.  S.  App.  38,  66  Fed.  654 
— Johnf^on  v.  Southern  P.  Co.  54  C.  C.  A. 
513,  117  Fed.  407— United  States  v.  Cohn,  2 
Ind.  Terr.  497,  52  S.  W.  38 — State  v.  Ilun- 
klns,  90  Wis.  271,  63  N.  W.  167. 

433.  An  interference  by  Congress  with  the 
penal  laws  of  a  state  will  not  be  inferred 
from  a  statute  permitting  the  use  of  a  lot- 
tery in  the  Di.strict  of  Columbia,  but  not 
limiting  the  sale  of  lottery  tickets  to  such 
District,  where  such  an  intention  is  not 
clearly  and  unequivocally  expressed.  Cohen 
v.  Virginia,  6  \Vheat.  264,  5:  257 
Cited  in  Lacey  v.  Palmer   (Ex  parte  Lacy)   9;i 

Va.  169.  31  L.R.A.  826,  67  Am.  St  Rep.  795, 
24  S.  E.  930. 

433a.  The  3d  section  of  the  act  of  Con- 
gress to  provide  for  the  punishment  of  cer- 
tain crimes  against  the  United  States  accord- 
ing to  the  law  of  the  state  within  which 
committed,  passed  March  3,  1825,  is  to  he 
limited  to  the  laws  of  the  several  states  in 
force  at  the  time  of  its  enactment.  United 
States  v.  Paul,  6  Pet.  141,  8:  348 

Cited  In  Waring  v.  Clarke,  5  How.  475,  12 
L.  ed.  243 — Gaines  v.  Travis,  Abb.  Adm.  430. 
Fed.  Cnfl.  No.  5,180 — United  States  v.  Bar- 
ney, 5  Blatchf.  300,  Fed.  Cas.  No.  14,524 — 
United  States  v.  Donlan,  5  Blatchf.  284.  Fed. 
Cas.  No.  14,978 — United  States  v.  Dustln, 
Fed.  Cas.  No.  15,012 — United  States  v.  Bar- 
naby,  51  Fed.  23 — Daniels  v.  State,  150  Ind. 
351,  50  N.  E.  74 — Re  Lloyd,  51  Kan.  503, 
33  Pac.  307 — Com.  v.  Fuller,  8  Met.  317.  41 
Am.  Dec.  509 — University  of  Michigan  v. 
Auditor  General,  109  Mich.  137.  06  N.  W. 
956 — Hall  V.  State,  20  Ohio,  16— Blair  v. 
Morgan,  59  S.  C.  68,  37  S.  E.  45. 


Editorial  note. 

Construction  of  penal  statutes. 


5:37 


Rale  as  to  strict  construction. 

Strict  Construction  of  Act  Authorizing 

(laming,  see  infra,  533. 
See  also  infra,  450,  451,  453,  454,  537. 

434.  Penal   statutes  are  to  be  construed 
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strictly.     United   States   v.    Wiltberger,    5 
Wheat.  76,  5:  37 

United  States  v.  Sheldon,  2  Wheat.  119, 

4:  199 
United  States  v.  Tufts  (United  States  v. 
84  Boxes  of  Sugar)  7  Pet.  453,  8:  745 
Cited  in  Greely  v.  Thompson.  10  How.  241,  1.3 
L.  ed.  405 — United  States  v.  Stoweli,  133 
U.  S,  12.  33  U  ed.  558,  10  Sup.  Ct.  Rep. 
244— United  States  v.  Chase.  135  U.  S.  261, 
34  L.  ed.  120,  10  Sup.  Ct.  Rep.  750 — 
Ferrett  ▼.  Atwlll.  1  Blatchf.  156,  Fed.  Cas. 
No.  4,747 — United  States  v.  Athens  Armory, 
2  Abb.  (U.  S.)  137,  Fed.  Cas.  No.  14.473— 
United  States  y.  Kimball,  7  Law  Rep.  36, 
Fed.  Cas.  No.  15,531 — United  States  v.  Mc- 
Ardle,  2  Sawy.  373,  Feci.  Cas.  No.  15,653 — 
United  States  v.  Lot  of  Silk  Umbrellas,  12 
Fed.  413 — United  States  v.  HugRett,  40  Fed. 
638 — United  States  v.  Ganetson,  42  Fed. 
25 — United  States  v.  Wilson,  58  Fed.  771— 
United  States  v.  Booker,  98  Fed.  294 — United 
States  V.  1,150  %  Pounds  of  Celluloid,  27 
CCA.  238,  54  U.  S.  A  pp.  273,  82  Fed. 
634 — State  v.  Brown,  16  Conn.  57 — Rawson 
V.  State,  19  Conn.  299 — United  States  v. 
Athens  Armory  35  Ga.  351 — State  v.  Lewis, 
19  Kan.  202,  27  Am.  Rep.  113— State  v. 
Martin,  2  La.  Ann.  721 — Orr  v.  Llsso.  33 
La.  Ann.  477 — Green  v.  Holway,  101  Mass. 
248.  3  Am.  Rep.  339 — People  v.  Braman, 
30  Mich.  467 — State  v.  Schuchmann,  133 
Mo.  124,  33  S.  W.  35— State  v.  Bryant.  90 
Mo.  537,  2  8.  W.  836— Schrelber  v.  Sharp- 
less,  14  Phlla.  581.  38  Phlla.  Leg.  Int.  73. 

435-6.  A  penal  statute  must  be  construed 
strictly.  This  court  cannot  introduce  words 
of  limitation  into  a  penal  statute  so  as  to 
make  it  specific,  when,  as  expressed,  it  is 
general  only.  United  States  v.  Reese,  92  U. 
S.  214.  23:  563 

Disiinguished  In  Lansburi^h  ▼.  District  of  Co- 
lumbia, 11  App.  D.  C  525 — State.  Cham- 
berlain. Prosecutor,  v.  Board  of  Education, 
57  N.  J.  L.  014.  31  Atl.  1033. 

Cited  In  United  States  t.  Steffens,  100  U.  8. 
OS,  25  L.  ed.  553 — Albany  County  v,  Stanley. 
105  U.  S.  312,  26  L.  ed.  1050— Baldwin 
V.  Fi-anks.  120  U.  S.  686.  ."JO  L.  ed.  768, 
7  Sup.  Ct.  Rep.  656 — United  States  v.  Chase, 
1,35.  U.  S.  261,  34  L.  ed.  120,  10  Sup.  Ct. 
Rep.  756 — Waters-Pierce  Oil  Co.  v.  Texas, 
177  U.  S.  42,  44  L.  ed.  663,  20  Sup.  Ct. 
Rep.  518 — Albany  County  v.  Stanley,  12 
Fed.  88 — Le  Grand  v.  United  States.  12  Fed. 
581— The  Katie.  7  L.R.A.  58,  40  Fed.  482— 
United  States  v.  HuxRett,  40  Fed.  638— 
United  States  v.  Belvin,  46  Fed.  382 — Man- 
hattan Trust  Co.  V.  Dayton,  8  C  C  A.  146, 
16  U.  S.  App.  588.  59  Fed.  333 — Van  Lear 
V.  Elsele,  126  Fed.  830 — McDonald  ▼.  South- 
ern Exp.  Co.  134  Fed.  289 — Ross  v.  United 
States.  8  App.  D.  C.  40— Chicago,  B.  &  Q.  R. 
Co.  V.  Jones.  149  111.  386,  24  L.R.A.  148, 
4  Inters.  Com.  Rep.  690,  41  Am.  St.  Rep. 
278.  57  N.  E.  247— I^ogan  v.  Stogdale,  123 
Ind.  375.  8  L.R.A.  60.  24  N.  B.  135— Stewart 
V.  Adams.  50  Kan.  572.  32  Pac.  912— State 
V.  Smiley,  65  Kan.  251.  67  L.R.A.  908.  09 
Pac.  199— State  v.  Smiley.  65  Kan.  255,  67 
L.R.A.  910,  69  Pac.  199 — BaPard  v.  Missis- 
sippi Cotton  on  Co.  81  Miss.  574,  62  L.R.A. 
418.  95  Am.  St.  Rep.  476,  ,34  So.  5.33— 
irnltod  States  v.  Steffens,  36  Phlla.  Leg.  Int. 
47.3— United  States  v.  Steffens,  7  W.  N.  C 
528. 

437.  Penal  laws  are  to  be  construed 
strictly.  The  intention  of  a  penal  statute 
must    be   found    in   the   language   actually 


used,  interpreted  according  to  its  fair  and 
obvious  meaning.    United  States  v.  Harris. 
177  U.  S.  305,  20  Sup,  Ct.  Rep.  609,    44:  780 
Cited  In   Johnson   v.    Southern   P.  Co.    196   U. 
S.  19,  49  L.  ed.  370.  25  Sup.  Ct.  Rep.  158 — 
Burton  v.  United  States,  202  U.  S.  391.  50 
L.  ed.   1075,  26  Sup.  Ct.  Rep.  688 — Fidelity 
&  C  Co.  V.  Dorough,  46  C  C.  A.   368.   107 
F'ed.    303 — Johnson    v.    Southern    P.    Co.    54 
C.   C   A.  513,   117   Fed.  467— United  States 
V.   York.   131    Fed.   328— The   Ben   R.   67   C. 
C.  A.  293,   134   Fed.   787 — ^United   States   v. 
Schierholz.  137  Fed.  617— State  ex  rel.  Cole- 
man V.  Kelly,  71  Kan.  819,  70  L.R.A.  455,  81 
Pac.  450. 

438.  A  penal  statute  should  be  strictly 
construed,  and  with  no  intendment  or  ex- 
tension beyond  the*  import  of  the  words 
used.  United  States  v.  Gooding,  12  Wheat. 
460,  6:  693 
Cited  in  State  v.  Smith,  46  Iowa,  673. 

439.  A  penal  provision  will  not  be  extend- 
ed beyond  the  clear  language  of  the  act. 
Creely  v.  Thompson,  10  How.  225,  13:  397 
Cited   In    Greely    v.    Thompson,    10    How.    238, 

13  L.  ed.  404— Helwig  v.  United  States,  188 
U.  S.  617,  47  L.  ed.  619,  23  Sup.  Ct.  Rep. 
427. 

440.  In  penal  statutes,  although  they  are 
not  to  be  construed  so  strictly  as  to  defeat 
the  legislative  will,  doubtful  words  are  not 
to  be  extended  beyond  their  natural  mean- 
ing in  the  connection  in  which  they  are 
used.  Baldwin  v.  Franks,  120  U.  S.  678.  7 
Sup.  Ct.  Rep.  656,  763,  30:  768 
Cited  In   Waters-Pierce   Oil   Co.   v.   Texas.    177 

U.  S.  42,  44  L.  ed.  663,  20  Sup.  Ct.  Rep. 
518 — Chicago,  B.  &  Q.  R.  Co.  v.  Jones,  149 
111.  387,  24  L.R.A.  148.  4  Inters.  Com.  Rep. 
690,  41  Am.  St.  Rep.  278,  37  N.  E.  247. 

441.  In  an  action  to  recover  a  statutory 
penalty,  the  defendant  is  not  to  be  sub- 
jected to  a  penalty  unless  the  words  of  the 
statute  plainly  impose  it.  Tiffany  v.  Na- 
tional Bank  of  Missouri,  18  Wall.  409. 

21 :  882 
Cited  in  Keppel  v.  Tlffln  Say.  Bank,  197  U.  8. 
362,  49  L.  ed.  792,  25  Sup.  Ct.  Rep.  443 — 
United  States  v.  Kansas  P.  R.  Co.  4  Cent. 
L.  J.  174.  Fed.  Cas.  No.  15,500 — Palatine 
Ills.  Co.  v.  Ewlng,  34  C  C.  A.  236,  92  Fed. 
114— The  Carrie  L.  Tyler,  45  C.  C.  A.  400. 
106  Fed.  427— Re  Worth,  130  Fed.  9.10— 
State 'V.  Flynn,  157  Ind.  56.  60  N.  E.  684 
— Pardoe  v.  Iowa  State  Nat.  Bank.  106  Iowa, 
351.  76  N.  W.  800 — Union  Glass  Co.  v.  First 
Nat.  Bank,  10  Pa.  Co.  Ct.  572. 

442.  Penalties  are  never  extended  by  im- 
plication. They  must  be  expressly  imposed 
or  thev  cannot  be  enforced.  Elliott  v.  Eas' 
Pennsylvania  R.  Co.  99  U.  S,  573,  25:  232 
Cited  In   Gallup  v.   Schmidt.  154   Ind.   217,   4>6 

N.  E.  443— Rojrers  v.  Kansas  City  &  W. 
R.  Co.  48  Kan.  474,  29  Pac.  761. 

443.  [A  law  constituting  a  crime  must  be 
strictiv  and  literally  interpreted.  Respub- 
lioa  v."^  Weidle  (Ct.  O.  &  T.  Phila.)  2  l)ali. 
88,  1:301] 

444.  It  is  not  within  the  province  of  the 
courts  to  give  to  the  words  used  by  Con 
gress   a  narrower   meaning   than    they   an' 
manifestly  intended  to  bear,  in  order  tVat 
crimes  may  be  punished  which  are  not  de- 
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scribed  in  language  that  brings  them  within 
the  conatitutiona}  power  of  that  body. 
United  States  v.  Steffena  (Trade-Mark 
Cases)  100  U.  S.  82,  25:  550 

445.  Being  a  penal  act,  the  attainder  act 
of  1779  ia  to  be  conatrued  strictly.  Carver 
V.  Jackson  ex  dem.  Astor,  4  Pet.  1,    7:  761 

446.  The  Illinois  act  of  Feb.  26,  1869,  to 
legalize  aids  "heretofore  voted  and  granted" 
in  aid  of  a  railroad,  cannot  apply  to  aid  giv- 
en subsequently.  Concord  v.  Robinson,  121 
y,  S.  165,  7  Sup.  Ct.  Rep.  937,  30:  885 

447.  The  Lottery  act  of  March  2, 1895,  chap. 
191,  against  lottery,  being  highly  penal,  ren- 
dering its  violator  liable  to  tine  and  im- 
prisonment, should  be  strictly  construed. 
(Per  Harlan,  J.)  Francis  v.  United  States, 
188  U.  S.  375,  23  Sup.  Ct.  Rep.  334, 

47:  508 
Cited  In  United  States  v.  Whelpley.  125   Fed. 
616. 

448.  A  statute  imposing  a  liability  for  the 
debts  of  a  corporation  upon  its  officers,  for 
a  failure  to  make  an  annual  report,  is  penal 
and  should  be  strictlv  construed.  Providence 
Steam-Engine  Co.  v.  Hubbard,  101  U.  S.  188, 

25:786 
DistlnguUhed  in  Globe  Pab.  Co.  v.  State  Bank, 
41  Neb.  185,  27  L.R.A.  859.  59  N.  W.  683. 

Held  obiter  In  Whitman  v.  National  Bank,  51 
U.  S.  App,  536.  28  C.  C.  A.  407.  83  Fed.  292. 

Cited  in  HuntlnRton  v.  Attrill,  146  U.  S.  679, 
36  L.  ed.  1132.  13  Sup.  Ct,  Rep.  224— Cuy- 
kendall  v.  Miles,  10  Fed.  344 — Larsen  v. 
James.  1  Colo.  App.  317.  20  Pac.  183 — 
Mitchell  v.  Hotchklss,  48  Conn.  18,  40  Am. 
Rep.  146 — Jackson  v.  CUflTord,  5  App.  D. 
C.  322 — Welden^er  v.  Spruance,  101  111.  285 
— Diversey  v.  Smith,  103  111.  398,  42  Am. 
Rep.  14 — Amerlcnn  Credit-Indemnity  Co.  v. 
Ellis,  156  Ind.  220,  59  N.  E.  679— Attrill 
V.  Huntington.  70  Md.  202.  2  L.R.A.  783, 
14  Am.  St.  Rep.  344.  16  Atl.  651 — Qans  v. 
Switzcr.  0  Mont.  413,  24  Pac.  18 — State  Sav. 
Bonk  V.  Johnson.  18  Mont.  442,  33  L.R.A. 
553.  56  Am.  St.  Rep.  591,  45  Pac.  662— 
Langdon  v.  New  York,  L.  E.  &  W.  R.  Co. 
68  Hun,  128,  11  N.  Y.  Supp.  514 — ^Morlmura 
A.  &  Co.  V.  Traeger.  8  Northampton  Co.  Rep. 
6 — Starkweather  v.  Brown,  25  R.  I.  148,  55 
Atl.  201. 

449.  Laws  enacted  for  the  prevention  of 
fraud,  for  the  suppression  of  a  public  wrong, 
or  to  effect  a  public  good,  are  not,  in  the 
strict  sense,  penal  acts,  though  they  may  in- 
flict a  penalty,  and  should  be  construed  so 
as  most  effectually  to  accomplish  the  in- 
tention of  the  legislature  in  passing  them. 
Taylor  v.  United  States,  3  How.   197, 

11:559 
Cliquot  V.  United  States    (Cliquot's  Cham- 
pagne)  3  Wall.  114,  18:  116 
Smythe  v,  Fiske,  23  Wall.  374,  23:  47 

Rule  as  to  intention. 

See  also  supra,  433. 

450.  Although  penal  laws  are  to  be  con- 
strued strictly,  this  rule  is  attended  with 
qualifications  and  other  rules  no  less  im- 
portant. The  object  in  construing  penal  as 
well  as  other  statutes  is  to  ascertain  the  leg- 
islative  intent     That  constitutes  the  law. 


If  the  language  be  clear,  it  is  conclusive. 
The  proper  course  in  all  cases  is  to  adopt 
that  sense  of  the  words  which  best  harmon- 
izes with  the  context,  and  promotes  in  tlie 
fullest  manner  the  policy  and  objects  of  the 
legislature.  The  rule  of  strict  construction 
is  not  violated  by  permitting  the  words  of 
a  statute  to  have  their  full  meaning,  or  the 
more  extended  of  two  meanings, — as  the 
wider  popular,  instead  of  the  more  narrow 
technical,  sense.  United  States  v.  Hartwell, 
6  Wall.  385,  18:  830 

Cited  In  United  States  v.  Reese,  92  U.  S. 
244,  23  L.  ed.  574 — United  States  v.  Chase. 
135  U.  S.  261.  34  L.  ed.  120,  10  Sap.  Ct. 
Rep.  756 — Calderon  v.  Atlas  S.  S.  Co.  170 
U.  S.  281,  42  L.  ed.  1036,  18  Sup.  Ct.  Rep. 
588 — Holies  v.  Outing  Co.  175  U.  S.  265,  44 
L.  ed.  157,  20  Sup.  Ct.  Rep.  94 — United 
States  V.  Hamilton,  Fed.  Cas.  No.  15,289 — 
United  States  v.  Pratt,  2  Am.  L.  T.  N.  S.  240, 
Fed.  Cas.  No.  16.082 — French  v.  Foley,  11 
Fed.  805— United  States  v.  Trice,  30  Fed.  495 
—Re  Coy.  31  Fed.  800— United  States  v. 
Bornemann,  36  Fed.  258 — United  States  v. 
Huggett,  40  Fed.  638— United  States  v. 
French,  57  Fed.  386 — Detroit  Cltlsens'  Street 
R.  Co.  V.  Detroit,  26  L.R.A.  676,  12  C.  C.  A. 
376,  22  U.  S.  App.  570,  64  Fed.  640— United 
States  V.  Harris,  78  Fed.  201 — United  States 
V.  Booker,  08  Fed.  294 — Chauncey  v.  Dyke 
Bros.  55  C.  C,  A.  594,  119  Fed.  16— Fee 
V.  Durham,  67  C.  C.  A.  587,  121  Fed.  471— 
United  States  v.  Baltic  Mills  Co.  59  C.  C.  A. 
560,  124  Fed.  40— Little  Rock  &  Ft.  S.  R. 
Co.  V.  Oppenhelmer.  64  Ark.  289,  44  L.R.A. 
300,  43  S.  W.  150 — Eyre  v.  Harmon,  92 
Cal.  588,  28  Pac.  799 — Chicago,  B.  &  Q.  R. 
Co.  V.  Jones,  149  111.  375,  24  L.R.A.  144, 
4  Inters.  Com.  Rep.  686,  41  Am.  St.  Rep. 
278,  37  N.  B.  247— Hamer  y.  People,  205 
111.  573,  68  N.  E.  1061— Lane  v.  Ruhl,  103 
Mich.  43,  61  N.  W.  347— Bullnrd  v.  Smith, 
28  Mont.  397,  72  Pac.  761— State  v.  Kava- 
naugh,  133  Mo.  461,  33  S.  W.  33 — St.  Louis 
V.  Robinson,  135  Mo.  470,  37  S.  W.  110 — 
State  V.  Hesterly,  182  Mo.  27,  103  Am.  St. 
Rep.  634,  81  8.  W.  624— State  v.  Wood- 
ward. 182  Mo.  407,  103  Am.  St.  Rep.  640. 
81  S.  W.  857 — State  ex  rel.  Lewis  v.  Board 
of  Public  Works,  51  N.  J.  L.  242,  17  Atl. 
112 — Strieker  v.  Pennsylvania  R.  Co.  60  N. 
J.  L.  235,  37  Atl.  776 — Cortesy  v.  Terri- 
tory, 6  N.  M.  692.  19  L.R.A.  352,  30  Pac. 
947__People  v.  Wright,  19  Misc.  136,  43  N. 
Y.  Supp.  290 — People  v.  Allen,  20  Misc.  123, 
45  N.  Y.  Supp.  74— University  R.  Co.  v. 
Holden,  63  N.  C.  422 — Choctaw,  O.  &  O.  R. 
Co.  V.  Alexander,  7  Okla.  595,  54  Pac.  421 — 
Com.  V.  Schmunk,  22  Pa.  Super.  Ct.  355 — 
United  States  v.  Cannon,  4  Utah,  131,  7  Pac. 
369. 

451.  The  intention  of  the  legislature  mi^  t 
govern  in  the  construction  of  penal  as  we.i 
as  other  statutes;  and  they  are  not  to  be 
construed  so  strictly  as  to  defeat  the  obvious 
intention  of  the  legislature.  United  States 
V.  Morris,  14  Pet.  464,  10:  543 

[Nathan  v.   Com.    (Ct  Com.  PI.  Phila.)    1 

Dall.  77  1 :  44] 

United  States  v.  Reese,  92  U.  S.  214, 

23:  563 
United  States  v.  Wiltberger,  5  Wheat.   76, 

5:37 
Johnson  v.  Southern  P.  Co.  196  U.  S.  1,  25 

Sup.  Ct.  Rep.  158,  49:  363 

Cited  in   American   Pur  Co.  v.   United   States. 

2  Pet.  367,  7  L.  ed.  454 — United  States  v. 
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Morris,  14  Pet.  475,  10  L.  ed.  549— United 
States  Y.  Hartwell,  6  Wall.  396,  18  L.  ed. 
833 — The  Cherokee  Tobacco  (207  Half  Pound 
Papers  of  Smoking  Tobacco  y.  United  States) 
11  Wall.  620,  20  L.  ed.  229— Texas  v.  Chiles, 

21  Wall.  491,  22  L.  ed.  651— United  States 
y.  Reese,  92  U.  S.  219,  23  L.  ed.  56S — 
Lewis  V.  United  States,  92  U.  S.  621,  23 
L.  ed.  514,  14  Nat.  Bankr.  Reg.  67— United 
States  V.  Lacher.  134  U.  S.  628.  33  L.  ed. 
1083,  10  Sup.  Ct.  Rep.  625— United  States 
V.  Chase.  135  U.  S.  261,  34  L.  ed.  120,  10 
Sup.  Ct.  Rep.  756 — Sarlls  v.  United  States, 
152  U.  S.  576,  38  L.  ed.  558.  14  Sup.  Ct. 
Rep.  720 — Calderon  v.  Atlas  S.  S.  Co.  170 
U.  S.  280,  42  L.  ed.  1036,  18  Sup.  Ct.  Rep. 
588— Bolles  v.  Outing  Co.  175  U.  S.  265, 
44  L.  ed.  157,  20  Sup.  Ct.  Rep.  94 — United 
States  V.  Harris,  177  U.  S.  310,  44  L.  ed. 
782,  20  Sup.  Ct.  Rep.  609 — Northern  Securi- 
ties Co.  V.  United  States,  193  U.  S.  358,  48 
L.  ed.  709,  24  Sup.  Ct.  Rep.  436— Smiley 
V.  Kansas.  196  U.  S.  455,  49  L.  ed.  550. 
2r»  Sup.  Ct.  Rep.  289— H.  Hackfcld  &  Co.  v. 
TTnitod  States,  197  U.  S.  450,  49  L.  ed.  830, 
25  Sup.  Ct.  Rep.  456 — Baring  v.  Erdmuu, 
Fed.  Cas.  No.  981— Re  Buell.  3  Dill.  123. 
Fed.  Cas.  No.  2,102 — Re  Leszynsky.  16 
Blatchf.  19.  Fed.  Cas.  No.  8.279— Re  Metz- 
ger.  Fed.  Cas.  No.  9,511 — Ex  parte  Poulson, 
Fed.  Cas.  No.  11.350 — United  States  v.  Ab- 
bott. Fed.  Ca.s.  No.  14,416 — United  States 
V.  Clayton.  2  Dill.  226.  Fed.  Cas.  No.  14,814 
—United  States  v.  Mattock,  2  Sawy.  151, 
Fed.  Cas.  No.  15.744 — United  States  v.  Rngs- 
dale.  Hempst.  501,  Fed.  Cas.  No.  16,113 — 
United  States  v.  Reese,  5  Dill.  413,  Fed.  Cas. 
No.  16,137 — United  States  v.  Rhodes,  1  Abb. 
(U.  S.)  37,  Fed.  Cas.  No.  16.151— United 
States  ▼.  Souders,  2  Abb.  (U.  S.)  461.  Fed. 
Cas.  No.  16,358 — United  States  v.  Sweeney, 
1  Biss.  312,  Fed.  Cas.  No.  16,426 — United 
States  V.  Whittier,  5  Dill.  39,  Fed.  Cas.  No. 
16.088— United  States  v.  Wllletts,  5  Ben.  227, 
Fed.  Cas.  No.  16,699— United  States  t.  Wil- 
son, Baldw.  101,  Fed.  Cas.  No.  16,730— 
Wilson  V.  Singer  Mfg.  Co.  9  Biss.  175,  Fed. 
Cas.  No.  17,836 — United  States  v.  Williams, 
3  Fed.  491— French  v.  Foley,  11  Fed.  804 — 
Pentlarge  ▼.  Klrby,  19  Fed.  604 — Taylor  t. 
Gilman,  23  Blatchf.  327,  24  Fed.  634— United 
States  ▼.  Comerford,  25  Fed.  904 — Re  Coy, 
31  Fed.  800 — United  States  v,  Huggett,  40 
Fed.  638 — United  States  t.  Oarretson,  42 
Fed.  25— United  States  v.  Chong  Sam,  47 
Fed.  884 — Re  McDonough,  49  Fed.  362 — 
United  States  v.  Ellis,  51  Fed.  810 — Marine 
V.  Packham,  3  C.  C.  A.  212,  8  U.  S.  App. 
93,  52  Fed.  580 — United  States  ▼.  Wilson. 
58  Fed.  771 — Detroit  Citizens*  Street  R.  Co. 
V.  Detroit,  26  L.R.A.  676,  12  C.  C.  A.  376, 

22  U.  S.  App.  570,  64  Fed.  640— Beley  v. 
Naphtaly,  19  C.  C.  A.  398,  44  U.  S.  App.  232. 
73  Fed.  125 — United  States  ▼.  Harris,  78 
Fed.  291 — United  States  ▼.  Hewecker,  79 
Fed.  64— United  States  v.  Booker,  98  Fed. 
293— The  Carrie  L.  Tyler,  45  C.  C.  A.  400, 
106  Fed.  427 — Johnson  v.  Southern  P.  Co. 
64  C.  C.  A.  511,  117  Fed.  465 — United  States 
V.  Baltic  Mills  Co.  59  C.  C.  A.  560,  124 
Fed.  40 — United  States  t.  One  Black  Horse, 
129  Fed.  170 — United  States  v.  York,  131 
Fed.  328— The  Ben  R.  67  C.  C.  A.  292,  134 
Fed.  786 — Brown  v.  United  States,  74 
r.  C.  A.  219,  143  Fed.  65— Boring  v.  Wil- 
liams, 17  Ala.  518 — Crosby  ▼.  Hawthorne, 
25  Ala.  225 — Denver  v.  Domedian,  15  Colo. 
App.  40.  60  Pac.  1107 — Mcrrlam  v.  Lang- 
don,  10  Conn.  469 — Rawson  v.  State,  19  Conn, 
209— United  States  ▼.  Spaulding,  3  Dak.  102, 
13  N.  W.  538— State  v.  Peo,  1  Penn.  (Del.) 
528,  42  Atl.  622 — United  States  ▼.  Baltimore 


k  O.  R.  Co.  26  App.  D.  C.  684 — Hall  t. 
State,  8  Gm.  21 — Holland  y.  State,  S4  Ga. 
457 — Bethune  y.  State.  48  Oa.  511~Mat- 
thews  y.  People,  159  111.  405,  42  N.  B.  864 
— Spencer  y.  State,  6  Ind.  58 — Steel  y.  State, 

26  Ind.  83 — Paragon  Paper  Co.  y.  State,  19 
Ind.  App.  324,  49  N.  E.  600 — Austin  y.  State, 
22  Ind.  App.  222,  53  N.  E.  481— Jones  y. 
State,  1  Iowa,  403 — State  y.  Lewis,  19  Kmn. 
262,  27  Am.  Rep.  113— State  y.  Field,  14 
Me.  247.  31  Am.  Dec  62 — ^Keller  y.  States 
11  Md.  536.  69  Am.  Dec.  226 — ^Parkinson  y. 
State,  14  Md.  195.  74  Am.  Dec.  522— People 
y.  Braman,  30  Mich.  467 — Lane  y.  Ruhl,  103 
Mich.  43.  61  N.  W.  347— Turrittin  y.  Chicago, 
St.  P.  M.  &  O.  R.  Co.  95  Minn.  412.  104 
N.  W.  225 — State  y.  Brewer,  8  Mo.  374 — 
Schultz  V.  Pacific  R.  Co.  36  Mo.  27 — State 
y.  Reld,  125  Mo.  48,  28  S.  W.  172— State 
y.  Sibley,  131  Mo.  525,  83  S.  W.  167— State 
y.  Schuchmann,  133  Mo.  124,  33  S.  W.  3o — 
Powell  y.  Sherwood,  162  Mo.  616,  63  S.  W. 
485 — State  v.  Woodward,  182  Mo.  407,  103 
Am.  St.  Rep.  646,  81  S.  W.  857— Dooley  t. 
Jackson,  104  Mo.  App.  32.  78  S.  W.  330 — 
State  V.  Hayes,  13  Mont.  120,  32  Pac.  415 — 
Moore  y.  State,  53  Neb.  847,  74  N.  W.  310 
—State  V.  California  MIn.  Co.  13  Nev.  21S~ 

.  State  y.  Butman,  61  N.  H.  515,  60  Am. 
Rep.  332 — Narramore  y.  Clark,  63  N.  H. 
107 — Buck  y.  Danzenbacker,  37  N.  J.  L.  301 
— Strieker  y.  Pennsylyania  R.  Co.  60  N.  J. 
L.  235.  37  Atl.  776— SUte  v.  Woodruff.  68 
N.  J.  L.  93,  52  Atl.  294— Bridgewater  &  U. 
P.  Road  Co.  y.  Bobbins,  22  Barb.  668 — People 
y.  New  York  G.  R.  Co.  25  Barb.  201 — Amerl- 
can  Life  Ins.  &  T.  Co.  y.  Dobbin.  Hill  &  D. 
Supp.  260 — People  v.  Quant,  12  How.  Pr.  »1 
— Verona  Cent.  Cheese  Factory  y.  Murtaagh, 
4  Lans.  22 — People  ex  rel.  Gaffney  y.  Mayer. 
41  Misc.  376.  84  N.  Y.  Supp.  817— Cotheal 
y.  Brouner,  6  N.  Y.  567 — Wynehamer  y. 
People,  13  N.  Y.  448 — Lowenberg  v.  People, 

27  N.  Y.  349— Hines  y.  Wilmington  ft  W. 
R.  Co.  96  N.  C.  439,  69  Am.  Rep.  250 — 
Boyd  y.  Watt,  27  Ohio  St.  275— State  t. 
Meyers,  56  Ohio  St.  350,  47.  N.  E.  138 — 
Choctaw,  O.  &  G.  R.  Co.  y.  Alexander,  7 
Okla.  595,  64  Pac.  421 — Com.  y.  Gibson,  21 
Pa.  Co.  Ct.  236 — Com.  y.  McCauUy,  2  Pa. 
Dist.  R.  64 — Com.  y.  Pol  luck,  6  Pa.  Dist.  R. 
560 — Com.  y.  Gibson,  7  Pa.  Dist.  R.  387 
State  y.  Johnson,  16  S.  C.  189 — Randolph 
y.  State,  9  Tex.  623 — Murray  y.  SUte,  21 
Tex.  App.  633,  57  Am.  Rep.  623,  2  S.  W. 
757__Lescallett  y.  Com.  89  Va.  884,  17  S.  B. 
546 — Northrop  y.  Richmond,  106  Va.  330. 
63  S.  B.  962 — Hanson  y.  Elchstaedt.  «*.i 
Wis.  647,  35  N.  W.  30 — State  y.  Hunklns. 
90  Wis.  270.  63  N.  W.  167— Manitowoc 
County  V.  Truman,  01  Wis.  12,  64  N.  W. 
307 — State  y.  Shove,  96  Wis.  9.  37  I<.R.A. 
146,  65  Am.  St.  Rep.  17,  70  N.  W.  312 — 
Perrault  y.  Minneapolis,  St.  P.  ft  8.  8.  M. 
R.  Co.  117  Wis.  626,  94  N.  W.  348 — Rasmus- 
sen  y.  Baker,  7  Wyo.  166,  38  L.R.A.  784,  50 
Pac.  819. 

451a.  The  rule  is  not  yiolated  by  permit- 
ting the  words  to  haye  their  full  meaning,  or 
the  more  extended  of  two  meanings, — as  th« 
wider  popular  instead  of  the  more  narrow 
technical  one, — ^but  the  words  should  be  taken 
in  such  a  sense  as  will  best  manifest  the 
legislative  intent.  United  States  v.  Hart- 
well,  6  Wall.  385,  18:  830 

452.  A  statute,  penal  as  well  as  otherwise, 
must  be  construed  with  reference  to  the  ob- 
ject in  view,  and  never  so  interpreted  at  to 
defeat  its  own  purpose  if  any  other  reason- 
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able    meaning    is    possible.     The    Emily,    9 
Wheat.  381,  6:  116 

Cited  In  Burt  t.  State,  30  Ala.  649 — Daniel  t. 
Guy,  19  Ark.  133— State  v.  Williams,  35  Mo. 
App.  546 — Bz  parte  Deideshelmer,  14  Nev. 
818 — People  t.  Quant,  12  How.  Pr.  91 — 
Philadelphia  r.  Lnkens,  3  Phlla.  334,  16 
Phlla.  Leg.  Int.  86 — Laws  against  the  Slave 
Trade,  3  Phlla.  630,  16  Phlla.  Leg.  Int. 
389 — Jefferis  v.  Shearer,  5  Phlla.  332,  20 
PhUa.  Leg.  Int.  245 — Randolph  ▼.  State, 
9  Tex.  524. 

453.  The  intention  of  the  legislature  must 
govern  in  the  construction  of  penal  as  well 
as  ether  statutes;  and  they  are  not  to  be 
construed  so  strictly  a«  to  defeat  the  obvious 
intention  of  the  legislature.  American  Fur 
Co.  V.  United  SUtes,  2  Pet.  358,  7:  450 
Cited  in   United   States  v.   Lacher,    134   U.   B. 

628.  33  L.  ed.  1083,  10  Sup.  Ct.  Rep.  625 — 
Bolles  V.  Outing  Co.  176  U.  S.  265,  44  L.  ed. 
157.  20  Sup.  Ct.  Rep.  94 — United  States  v. 
Mattock,  2  Sawy.  151,  Fed.  Cas.  No.  15,744 
— United  States  v.  129  Packages,  2  Am.  L. 
Reg.  N.  S.  421,  Fed.  Cas.  No.  15.941— United 
States  V.  WlUetts,  5  Ben.  227.  Fed,  Cas.  No. 
16,609 — Re  Coy,  81  Fed.  800 — Re  Moore,  66 
Fed.  951 — Beley  v.  Naphtaly,  19  C.  C.  A. 
308,  44  U.  S.  App.  232,  73  Fed.  125— Mer- 
rlam  v.  Laugdon,  10  Conn.  469 — Rawson  v. 
State,  19  Conn.  299 — State  ▼.  Main,  31  Conn. 
575 — People  v.  Sweetser,  1  Dak.  314.  46 
N.  W.  452— Woleber  v.  Stete,  11  Md.  536 
— Parkinson  v.  State,  14  Md.  195.  74  Am. 
Dec.  522— Boyd  v.  Watt,  27  Ohio  St.  275. 

454.  Though  penal  laws  are  to  be  con- 
strued strictly,  yet  the  intention  of  the 
legislature, must  govern  in  the  construction 
of  penal  as  well  as  other  statutes;  and  they 
are  not  to  be  construed  so  strictly  as  to  de- 
feat the  obvious  intention  of  the  legislature. 
United  SUtes  v.  Lacher,  134  U.  S.  624,  10 
Sup.  Ct.  Rep.  625,  33:  1080 
Cited    In    Wlborg    v.    United    States,    163    U. 

8.  647.  41  L.  ed.  295,  16  Sup.  Ct.  Rep.  1127 
— United  States  v.  Ellis.  51  Fed.  810— Mac- 
Danlel  r.  United  States.  30  C.  C.  A.  673, 
58  U.  S.  App.  729,  87  Fed.  327— State  v. 
Archer,  73  Md.  57.  20  Atl.  172. 

Doubts  resolred  in  favor  of  defendant. 

See  also  infra,  455. 

455.  A  penal  statute,  if  ambiguous,  will 
be  construed  more  strongly  in  favor  of  the 
defendant  than  it  would  if  the  statute  were 
remedial,  but  in  such  a  way  as  to  effect 
substantial  justice  and  preserve  the  obvious 
intention  of  the  legislature.  Bolles  y.  Out- 
ing Co.  175  U.  S.  262,  20  Sup.  Ct.  Rep.  94, 

44:  156 

456.  Any  doubt  as  to  the  application  of  a 
penal  statute  will  be  resolved  in  favor  of 
the  accused.  United  States  ▼.  Sheldon,  2 
Wheat.  119,  4:  199 
Cited  in  United  States  v.  Clayton.  2  Dill.  226, 

Fed.  Cas.  No.  14,814 — United  States  v. 
Reese,  5  Dili.  418.  Fed.  Cas.  No.  16,137— 
United  States  v.  Whlttler.  5  Dill.  39.  Fed. 
Cas.  No.  16.688 — Dooley  v.  Jackson.  104  Mo. 
App.  32,  78  8.  W.  330 — Murray  v.  State,  21 
Tex.  App.  633,  57  Am.  Rep.  623,  2  S.  W. 
767. 


n.  Remedtal  Laws, 

Laws    Affecting    Jurisdiction    or    Remedies 

Pertaining  to  Claims  against  the  United 

States,  see  Claims,  97-100. 
Remedial    Provisions    in    Constitution,    see 

Constitutional  Law,  51,  62. 
Liberal    Construction    of    Mechanics'    L'en 

Acts,  see  Mechanics'  Liens,  1. 
See  also  Duties,  17. 

457.  In  construing  a  remedial  statute,  the 
courts  must  consider  the  evils  which  ex- 
isted, the  remedy  prescribed,  the  object  to 
be  accomplished,  and  the  intention  and  the 
considerations  by  which  the  lawmakers 
were  governed.  Stewart  v.  Bloom  (Stewart 
v.  Kahn)  11  Wall.  493,  20:  176 
Cited  In  Price  v.  Stone.  49  Ala.  550 — Barclay 

V.  Plant.  50  Ala.  515 — Dryden  v.  Pittsburg,  V. 
&  C.  R.  Co.  208  Pa.  323,  57  Atl.  710. 

458.  A  remedial  law  for  the  benefit  of 
creditors  should  be  liberally  construed. 
Galveston,  H.  &  H.  R.  Co.  v.  Cowdrey,  11 
Wall.  459,  20:  193 

459.  Where  a  statute  creates  a  new  right 
*or  offense  and  provides  specific  remedies  or 

punishments,  they  alone  apply.  Such  pro- 
visions are  exclusive.  Bamet  v.  Muncie 
Nat.  Bank,  98  U.  S.  555,  25:  212 

Cited  In  Central  Stock  Yards  Co.  v.  Louisville 
&  N.  R.  Co.  112  Fed  826 — Gassenhclmer  v. 
District  of  Columbia,  6  App.  D.  C.  117 — 
Scottish  Mortg.  &  Land  Invest.  Co.  v.  Mc- 
Broom,  6  N.  M.  588,  30  Pac.  859 — Ayls- 
worth  V.  Curtis,  19  R.  I.  521,  33  L.R.A. 
Ill,  61  Am.  St.  Rep.  785.  84  Atl.  1109. 

460.  A  statute  imposing  a  penalty  or  for- 
feiture, and  authorizing  its  recovery  in  an 
action  by  the  person  suffering  damage  by 
its  violation,  is  remedial  as  well  as  penal, 
and  is  to  be  liberally  construed.  Farmers* 
&  M.  Nat.  Bank  v.  Dearing,  91  U.  S.  29, 

23:  196 
Cited  in  Johnson  v.   Southern  P.  Co.   196   U. 
S.  17,  49  L.  ed.  369,  25  Sup.  Ct.  Rep.  158. 

461.  A  remedial  statute  is  to  be  liberally 
construed  with  reference  to  the  purpose  of 
its  enactments.  Bechtel  v.  United  States. 
101  U.  S.  597,  25:  1019 
Cited  In  Smlthmeyer  v.  United  States,  147  IT. 

S.  358.  37  L.  ed.  200.  13  Sup.  Ct.  Rep.  321 
— Ex  parte  Reaves,  121  Fed.  850 — Flovner 
V.  Matthews.  4  App.  D.  C.  391 — Unltisl 
States  V.  Foreman.  5  Okla.  257,  48  Pac. 
92. 

o.  statutory  Oranta.  ' 

Construction  of  Corporate  Charter,  see  Cor- 
porations,  IV.   b. 

Construction  of  Grant  of  Franchise,  see  Cor- 
porations, 79-81. 

Presumption  against  Grant  of  Corporate 
Existence,  see  Corporations,  82,  83. 

Construction  of  Franchise  Generally,  see 
Franchise,  9-17. 

Statutory  Confirmations  of  Private  Land 
Claims,  see  Private  Land  Claims,  622- 
627. 

As  to  Tjand  Grants  Generally,  see  Public 
Lands,  I.  c;  I.  g. 
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Effect  of  Statute   Confirming  Land  Grant, 

see  Public  Lands,  978-986. 
Grants  of  State  Lands,  see  Public  Lands, 

1161. 
Strict     Construction     of     Street     Railway 

Franchise,  see  Street  Railways,  1. 
Strict  Construction  of  Grant  of  Exemption 

from  Taxation,  see  Taxes,  373-375. 
See  also  supra,  124,  363,  364. 

462.  If  a  grant  admits  of  two  interpreta- 
tions, one  of  which  would  render  the  grant  in- 
operative, and  the  other  would  give  it  force 
and  effect,  the  latter,  if  within  a  reasonable 
construction  of  the  terms  employed,  should 
be  adopted.  Mills  v.  St.  Clair  County,  8 
How.  569,  12:  1201 

Government  preferred  to  grantee. 

In  Construction  of  Corporate  Charter, 
see  Corporations,  160-169. 

Grant  to  Corporation,  see  Corporations, 
296. 

463.  Every  grant  from  the  sovereign  au- 
thority is,  in  cases  of  ambiguity,  to  be  con- 
strued strictly  against  the  grantee  and  in 
favor  of  the  government.  Charles  River 
Bridge  v.  Warren  Bridge,  11   Pet.   420, 

9:  773 
Mills  V.  St.  Clair  County,  8  How.  569, 

12:  1201 

Chenango  Bridge  Co.  v.  Binghamton  Bridge 

Co.  (The  Binghamton  Bridge)  3  Wall.  51, 

18:  137 
Distinguished  in  Robertson  ▼.  Smith,  1   Mont. 
415. 

Cited  In  Mills  v.  St.  Clair  County,  8  How.  581, 
12  L.  ed.  1206— Richmond,  F.  &  P.  R.  Co. 
V.  Louisa  R.  Co.  13  How.  81,  14  L.  ed.  60 
— Piqua  Branch  of  State  Bank  v.  Knoop,  16 
How.  388,  14  L.  ed.  985 — Ohio  Life  Ins.  &  T. 
Co.  v.  Debolt,  16  How.  435,  14  L.  ed.  1005— 
Dubuque  &  P.  R.  Co.  v.  Litchfield,  23  How. 
88.  10  L.  ed.  509 — MInturn  v.  Larue.  23  How. 
437,  16  L.  ed.  576 — Rice  v.  Minnesota  &  N. 
W.  R.  Co.  1  Black,  380,  17  L.  ed.  153— 
Jefferson  Branch  Bank  v.  Skelly,  1  Black, 
446,  17  L.  ed.  178— Binghamton.  Bridge 
(Chenango  Bridge  Co.  v.  Binghamton  Bridge 
Co.)  3  Wall.  75,  18  L.  ed,  143 — Holyoke 
Water-Power  Co.  v.  Lyman,  15  Wall.  512, 
21  L.  ed.  137 — Leavenworth,  L.  &  G.  R.  Co. 
V.  United  States.  92  U.  S.  740,  23  L.  ed.  637 
— Union  Pass.  R.  Co.  v.  Philadelphia,  101 
U.  S.  540,  25  L.  ed.  915 — Missionary  Soc.  v. 
Dalles  City,  107  U.  S.  343,  27  L.  ed.  547,  2 
Sup.  Ct.  Rep.  672 — Wiggins  Ferry  Co.  v. 
East  St.  Louis,  107  U.  S.  371,  27  L.  ed. 
422— Slldell  v.  Grandjean,  111  U.  S.  437. 
28  L.  ed.  330,  4  Sup.  Ct.  Rep.  475 — Hanni- 
bal &  St.  J.  R.  Co.  V.  Missouri  River  Packet 
Co.  125  U.  S.  271,  31  L.  ed.  736,  8  Sup.  Ct. 
Rep.  874 — Oregon  R.  &  Nav.  Co.  v.  Oregonlan 
R.  Co.  130  U.  S.  26,  32  L.  ed.  842.  9  Sup. 
Ct.  Rep.  409— Central  Transp.  Co.  v.  Pull- 
man's Palace  Car  Co.  139  U.  S.  49.  35  L. 
ed.  65.  11  Sup.  Ct.  Rep.  478— Stein  v.  Bien- 
ville Water  Supply  Co.  141  U.  S.  81,  35  L. 
ed.  628.  11  Sup.  Ct.  Rep.  892 — Coosaw  Min. 
Co.  V.  South  Carolina,  144  U.  S.  562,  36 
L.  ed.  542,  12  Sup.  Ct.  Rep.  689— Shlvely  v. 
Bowlby,  152  U.  S.  10,  38  U.  S.  335,  14  Sup. 
Ct.  Rep.  548 — Harden  v.  Northern  P.  R.  Co. 
154  U.  S.  325,  38  L.  ed.  1001,  14  Sup.  Ct. 
Rep.  1030 — Covington  &  L.  Turnp.  Road  Co. 
V.  Sandford,  164  U.  S.  588,  41  L.  ed.  563, 
17    Sup.    Ct.    Rep.    198 — Long   Island   Water 


Supply  Co.  V.   Brooklyn,   166  U.   8.   696,   41 
L.  ed.   1169,  17  Sup.  Ct.  Rep.  718 — Kean  v. 
Calumet  Canal  &  Improv.  Co.  190  U.  S.  499, 
47  L.  ed.  1153.  23  Sup.  Ct.  Rep.  651 — Cor- 
nell V.  Coyne.  192  U.  S.  431,  48  L.  ed.  509. 
24   Sup.  Ct.  Rep.  383 — Camblos  v.  Philadel- 
phia &  R.  R.  Co.  4  Brewst.   (Pa.)   608.   Fed. 
Cas.    No.    2,331— MInturn    v.    Larue,    McAIL 
375,    Fed.    Cas.   No.   0,646— Wilson   v,    Koua 
seau,  1  Blatchf.  101,  Fed.  Cas.  No.  17.832— 
Burns  v.  Multnomah  R.  Co.  8  Sawy.  554.  i5 
Fed.   185— Wells,   F.  &  Co.   v.   Oregon    R.   ft 
Nav.  Co.  8  Sawy.  616,  15  Fed.  573 — Hughes 
V.  Northern  P.  R.  Co.  9  Sawy.  322,  18  Fed. 
113— Grand  Rapids  Electric  Light  &  P.   Co. 
V.   Grand  Rapids  Edison   E.   L.  ft   Fuel    Gas 
Co.    33    Fed.   668— Stein  v.   Bienville   Water 
Supply  Co.  34  Fed.  148— Northern  P.  R.  Co. 
V.  Sanders.  46  Fed.  246— Northern  P.  R.  Co. 
V.  Barden,  46  Fed,  611 — Superior  v.  Norton, 
12  C.  C.   A.  472,  24  U.  S.  App.  59,  63    Fed. 
350 — Ross-Meehan   Brake   Shoe  Foundry   Co. 
V.  Southern  Malleable  Iron  Co.  72  Fed.  »62 
— Louisville  Trust  Co.  v.  Cincinnati.  73  Fed. 
726 — Westerly  Waterworks  Co.  v.  Westerly. 
80  Fed.  622— Bartholomew  v.  Austin.  29  C. 
C.  A.  573,  52  U.  S.  App.  512.  85  Fed.  364 — 
Helena  v.   Helena  Waterworks  Co.  58  C.  C. 
A.  394,  122  Fed.   14 — Swann  v.  Jenkins.  82 
Ala.  482,   2   So.    136 — Johnson   v.   State,    8H 
Ala.   180,  7   So.  252 — St.   Louis.   I.  M.  ft   S. 
R.  Co.  V.  Berry,  41  Ark.  520 — United  States 
V.  Cameron.  3  Aria.   106.  21  Pac.   177 — Ily 
man  v.  Read,  13  Cal.  452 — Oakland  v.  Onk 
land    Water    Front    Co.    118    Cal.    173,    50 
Pac.  277 — Jackson  v.  Dines,  13  Colo.  07,  '21 
Pac.  918 — McLeod  v.  Burroughs,  9  Ga.  222 — 
Shorter    v.    Smith,    9    Ga.    524— Mrl-eod     v. 
Savannah,  A  &  G.  R.  Co.  25  Ga.  457 — Cen- 
tral  R.   Co.   V.    Collins,   40   Ga.  619 — Macon 
V.  Central  R.  ft  Bkg.  Co.  50  Ga.  622— Word 
V.   Southern  Mut.   Ins.  Co.   112  Ga.   596.   37 
S.  E.  897— Mills  V.   St.  Clair  County,  7    III. 
228— Wilcoxon    v.    McGhee.    12    111.    386,    54 
Am.  Dec.  409 — People  ex  rel.  Kochersperger 
V.    Chicago   Theological    Seminary    Directors. 
174  111.   181.  51  N.   B.   198— Gordon   v.  Bal- 
timore,   5    Gill.    238 — Re   Green.    4    Md.    Ch. 
355 — Baltimore    v.    Howard.    15    Md.    466 — 
Baltimore  ft  O.  R.  Co.  v.  State.  45  Md.  611 — 
Inland    Fisheries    v.    Holyoke    Water    Power 
Co.  104  Mass.  449.  6  Am.   Rep.   247 — Atty. 
Gen.  v.  Boston,  123  Mass.  469 — La  Plalsanct* 
Bay  Hai-bor  Co.  v.  Monroe,  Walk  Ch.  (Mich.) 
169— McMillan  v.  Michigan  S.  ft  N.  I.  R.  Co. 
16    Mich.    102,    93    Am.    Dec.    208— King    t. 
Michigan  S.  ft  N.   I.   R.  Co.   16  Mich.   102— 
Klefer    v.    German    American    Seminary.    46 
Mich.   640,   10  N.   W.  50— Plngree  v.   Michi- 
gan C.  R.  Co.  118  Mich.  329,  53  L.R.A.  280, 
76  N.   W.   635 — Houghton  County   Street    R. 
Co.   T.    Laurlum,    135   Mich.    623,   08    N.    W. 
393 — Long  v.  Duluth,  49  Minn.  287.  32  Am. 
St.  Rep.  547,  51  N.  W.  913 — Johnson  County 
V.  Wood.  84  Mo.  509 — State  ex  rel.  Crow  r. 
Lincoln   Trust  Co.    144    Mo.   687,    46    S.    W. 
593 — St.  Louis  V.  Missouri  R.  Co.  13  Mo.  App. 
531 — People  ex  rel.  Robertson  v.  Van  Gaskin, 
5   Mont.   374,   6   Pac.  30 — Thompson   v.   An- 
droscoggin River  Improv.  Co.  58  N.  H.  110 — 
Phillips  Exeter  Academy  v.  Exeter,  58  N.  H. 
307,  42  Am.  Rep.  589 — Delaware  &  R.  Canal 
Co.  V.  Camden  ft  A.  R.  Co.  16  N.  J.  Eq.  372 
— Morris  Canal  ft  Bkg.  Co.  v.  Central  R.  Co. 
16  N.  J.  Eq.  436 — Dow  v.  Northern  R.  Co.  67 
N.  H.  48,  36  Atl.  510— Pennsylvania   R.  Co. 
V.  National  B.  Co.  23  N.  J.  Eq.  453 — United 
States  V.  San  Pedro  ft  C.  D.  A.  Co.  4  N.  M. 
563,   17   Pac.   337 — United  States  Trust  Co. 
V.  Atlantic  ft. P.  R.  Co.  8  N.  M.  695,  47  Pac. 
725— T>ake  v.   Virginia  ft  T.   R,   Co.   7  Nev. 
299 — Chenango    Bridge    Co.    v.    Binghamton 
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Bridffo  Co.  SO  Row.  Pr.  351 — People  r. 
Broadway  R.  Co.  56  Hun.  53,  9  N.  Y.  Supp. 
6 — Auburn  &  C.  PI.  Road  Co.  t.  Douglass, 
9  N.  Y.  452— Dermott  v.  State,  99  N.  Y.  107, 

1  N.  E.  242 — Syracuse  Water  Co.  v.  Syracuse, 
116  N.  Y.  178.  5  L.R.A.  550.  22  N.  E.  381— 
Debolt  ▼,  Ohio  Life  Ins.  ft  T.  Co.  1  Ohio  St. 
574 — Bank  of  Toledo  t.  Toledo,  1  Ohio  St. 
682 — Newton  v.  Mahoning  County,  26  Ohio 
St.  626 — James  v.  Cincinnati.  H.  ft  D.  R.  Co. 

2  Disney  (Ohio)  270 — Camblos  v.  Philadel- 
phia ft  R.  R.  Co.  4  Brewst.  (Pa.)  608,  Fed. 
Cas.  No.  2,331 — Greensburg  v.  Laird,  8  Pa, 
Co.  Ct.  613 — Warren  Gaslight  Co.  v.  Pennsyl- 
ranla  Gas  Co.  13  Pa.  Co.  Ct.  313 — R^  Middle- 
town  ft  H.  Turnp.  Co.  z8  Pa,  Co.  Ct.  454 — 
Deschnmo  v.  Second  ft  Third  Street  Pass.  R. 
Co.  3  Phlla.  280. 15  Phila.  Leg.  Int.  371— Cam- 
blos r.  Philadelphia  ft  R.  R.  Co.  9  Phila.  4.32, 
30  Phlla.  Leg.  Int.  149— Camblos  v.  Phlla. 
delphia  ft  R.  R.  Co.  30  Phila.  I^g.  Int.  149. 
9  Phila,  432— Union  Pass.  R.  Co.  v.  Phila- 
delphia, 8  W.  N.  C.  381 — Packer  v.  Sunbury 
ft  E.  R.  Co.  19  Pa.  218— Bell  v.  Ohio  ft  P. 
R.  Co.  25  Pa.  169,  64  Am.  Dec.  687— Dugan 
V.  Bridge  Co.  27  Pa.  309,  67  Am.  Dec.  464 
— Southwark  R.  Co.  v.  Phlladelphin,  47  Pa. 
323 — South  Carolina  R.  Co.  ▼.  Columbia  ft  A. 
R.  Co.  13  Rich  Eq.  349 — State  ex  rel.  Dolan 
T.  Clarksville  ft  R.  Tump.  Co.  2  Sneed.  02 — 
Talmiidge  v.  North  American  Coal  ft  Transp. 
Co.  3  Head.  343 — Tennessee  ft  A.  R.  Co.  v. 
Adams,  3  Head,  598 — Hancock  v.  McKinney, 
7  Tex.  445 — State  v.  Southern  P.  R.  Co.  24 
Tex.  127 — Victoria  Co.  v.  Victoria  Bridge  Co. 
68  Tex.   68.  4   S.   W.   140 — Kerr  ▼.   Woolley, 

3  Utah.  465.  24  Pac.  831— Morgan  v.  Cree, 
46  Vt.  790.  14  Am.  Rep.  640— Burroughs  v. 
Peyton,  16  Gratt.  494 — Richmond  v.  Rich- 
mond ft  D.  R.  Co.  21  Gratt.  614 — Laurel 
Fork  ft  S.  H.  R.  Co.  v.  West  Virginia  Transp. 
Co.  25  W.  Va.  356— Moundsvllle  ▼.  Ohio 
River  R.  Co.  37  W.  Va.  104,  20  L.R.A.  170, 
16  S.  E.  514 — Janesviile  Bridge  Co.  v. 
Stoughton,  1  PInney  (Wis.)  672 — Racine  v. 
Chicago  ft  N.  W.  R.  Co.  92  Wis.  123,  65  N. 
W.   857. 

464.  Statutes  granting  privileges  or  re- 
linquishing righti  of  the  public  are  to  be 
strictly  construed  against  the  grantee.  Wis- 
consin C.  R.  Co.  V.  United  States,  164  U.  S. 
190.  17  Sup.  Ct.  Rep.  45,  41:  399 
Ci1e*l   In    State   v.   Towers,   71    Conn.   606,   42 

Atl.    1083. 

465.  A  statute  granting  a  privilege  is  to 
be  construed  most  strongly  against  the 
grantee.  Hannibal  ft  St.  J.  R.  Co.  v.  Mis- 
souri River  Packet  Co.  125  U.  S.  260,  8  Sup. 
Ct.  Rep.  874,  31 :  731 
Cited  in  Re  Allen  town  Bridge,  28  Pa.  Co.  Ct. 

4.39. 

466.  In  the  interpretation  of  statutes  the 
rule  is  that,  as  against  the  state,  nothing  is 
to  be  taken  as  conceded  but  what  is  given  in 
express  and  explicit  terms,  or  by  an  implica- 
tion equally  clear.  Newton  v.  Mahoning 
County,  100  U.  S.  548,  25:  710 
Cited  in  Stone  v.  F'amiers*  Loan  ft  T.  Co.  116 

r.  S.  327.  29  ^.  ed.  643,  6  Sup.  Ct.  Rep. 
334 — Essex  Public  Road  Board  v.  Sklnkle, 
140  U.  S.  340.  35  L.  ed.  448.  11  Sup.  Ct. 
Rep.  790 — State  ex  rel.  Remley  v.  Meek,  112 
Iowa.  345.  51  L.R.A.  417,  84  Am.  St.  Rep. 
342.  84  N.  W.  3 — Atty.  C3en.  v.  Jamaica  Pond 
Aqueduct  Corp.  133  Mass.  366 — Pingree  v. 
Michigan  C.  R.  Co.  118  Mich.  329,  53  L.R. 
A.  281.  76  N.  W.  6.35— Springfield  v.  Smith. 
138  Mo.  655,  37  L.R.A.  448,  60  Am.  St.  Rep. 


569,  40  S.  W.  7r>7— Watson  Seminary  v. 
County  Court,  149  Mo.  70,  45  L.R.A.  680, 
50  8.  W.  880— Lloyd  v.  Silver  Bow  County. 
11  Mont.  411.  28  Pac.  453 — Esser  v.  Spaul- 
dlnjf.  17  Nev.  300,  30  Pac.  896 — Dow  v. 
Northern  R.  Co.  67  N.  H.  49,  36  Atl.  510 
— New  York  v.  Dry  Dock,  E.  B.  ft  B.  R.  Co. 
47  Hun,  201 — Pennsylvania  R.  Co.  v.  Dun- 
can, 129  Pa.  200,  132  U.  S.  83,  33  L.  ed. 
272,  10  Sup.  Ct.  Rep.  34. 

467.  Public  grants  must  be  construed 
favorably  to  the  government.  United  States 
V.  Oregon  &  C.  R.  Co.  164  U.  S.  526,  17  Sup. 
Ct.  Rep.  165,  41 :  541 
Cited  In  Re  Allentown  Bridge,  28  Pa.  Co.  Ct. 

439. 

468.  A  legislative  grant  of  special  and 
exclusive  privileges  must  be  made  in  plain 
terms  in  order  to  convey  private  rights  in 
respect  to  public  property,  and  to  prevent  the 
future  control  of  such  privileges  in  the  pub- 
lic interest.  Blair  v.  Chicago,  201  U.  S.  400, 
26  Sup.  Ct.  Rep.  427,  50:  801 
Cited  In  Cleveland  Electric  R.  Co.  v.  Cleveland, 

204  U.  S.  130,  51  L.  ed.  405,  27  Sup.  Ct. 
Rep.  202. 

469.  Where  a  statute  operates  as  a  grant 
of  public  property  to  an  individual,  or  the 
relinquishment  of  a  public  interest,  thnt 
construction  should  be  adopted  which  will 
support  the  claim  of  the  government  rather 
than  that  of  the  individual.  Slidell  v. 
Grandjean,  111  U.  S.  412,  4  Sup.  Ct.  Rep. 
475,  28:  321 
Cited  In  Central  Transp.  Co.  v.  Pullman's  Pal- 
ace Car  Co.  139  U.  S.  49,  3r>  L.  ed.  65.  11 
Sup.  Ct.  Rep.  478 — Coosaw  Mln.  Co.  v.  South 
Carolina,  144  U.  S.  562,  36  L.  ed.  542,  12 
Sup.  Ct.  Rep.  689 — Louisville  ft  N.  R.  Co. 
V.  Kentucky,  161  U.  S.  686,  40  L.  ed.  854, 
16  Sup.  Ct.  Rep.  714 — United  States  v.  Ore- 
gon ft  C.  R.  Co.  164  U.  S.  539,  41  L.  ed. 
545,  17  Sup.  Ct.  Rep.  165 — Sena  v.  United 
States,  189  U.  S.  239,  47  L.  ed.  791.  23 
Sup.  Ct.  Rep.  596 — Tompkins  v.  Little  Rock 
ft  Ft.  S.  R.  Co.  21  Fed.  376 — Ivlson  v. 
School  Comrs.  39  Fed.  738 — South  Carolina 
ex  rel.  Tillman  v.  Coosaw  Mln.  Co.  47  Fed. 
227 — United  States  v.  Oregon  ft  C.  R.  Co. 
57  Fed.  430 — Oregon  ft  C.  R.  Co.  v.  United 
States,  14  C.  C.  A.  607,  29  U.  8.  App.  497, 
67  Fed.  657 — Louisville  Trust  Co.  v.  Cin- 
cinnati, 73  Fed.  726 — Westerly  Waterworks 
Co.  V.  Westerly,  80  Fed.  622 — Swann  v. 
Jenkins.  82  Ala.  482,  2  So.  136— Kaskaskla 
V.  McClure,  167  111.  39.  47  N.  B.  72— State 
v.  Portsmouth  Sav.  Bank,  106  Ind.  457,  7 
N.  E.  379 — Muncie  Natural  Gas  Co.  v.  Mun- 
cle,  160  Tnd.  112,  60  L.R.A.  830,  66  N. 
E.  436 — United  States  v.  San  Pedro  ft  C.  D. 
A.  Co.  4  N.  M.  601,  17  Pac.  337— Re  West 
Easton  Spring  Water  Co.  7  Northampton 
Co.  Rep.  3.'^0,  9  Pa.  Dist.  R.  549— West 
Manayunk  Gaslight  Co.  v.  New  Gaslight  Co. 
21  Pa.  Co.  Ct.  379 — Armstrong  Water  Co. 
V.  Rayburn  Water  Co.  24  Pa.  Co.  Ct.  10— 
Consolidated  Gas  Co.  v.  Pittsburg  Illumina- 
ting Co.  4  Pa.  Dist.  R.  302— Nashville,  M. 
ft  S.  Turnp.  Co.  v.  Davidson  County,  106 
Tenn.  263.  61  S.  W.  68. 

470.  A  more  liberal  construction  should 
be  given  to  an  act  operating  as  a  general 
law  than  to  a  private  grant,  when  it  was 
clearly  intended  to  subserve  public  interests 
by  inducing  individuals  or  corporations  to 
undertake  expensive  works  of  a  qua.si  public 
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character,  through  undeveloped  public  do- 
main. United  States  v.  Denver  k  R.  G.  R. 
Co.  150  U.  S.  1,  14  Sup.  Ct.  Rep.  11, 

37:  975 

Grants  of  discretionary  power. 

471.  Whenever  a  statute  gives  a  discre- 
tionary power  to  any  person,  to  be  exercised 
by  him  upon  his  own  opinion  of  certain  facts, 
it  is  a  sound  rule  of  construction  that  the 
statute  constitutes  him  the  sole  and  exclu- 
sive judge  of  the  existence  of  those  facts. 
Luther  v.  Borden,  7  How.  1,  12:  581 
Cited   In   Heflebower  v.   United   States,   21   Ct. 

CI.  238 — Den  ex  dem.  Murray  v.  Hoboken 
Land  &  Improv.  Co.  18  How.  285,  15  L.  ed. 
378--Whltc  V.  Hart,  13  Wall.  649,  20  L. 
ed.  687— Phillips  v.  Payne,  92  U.  S.  132. 
23  L.  ed.  649 — United  States  ▼.  Lee,  106 
U.  S.  209,  27  L.  ed.  178,  1  Sup.  Ct.  Rep. 
240 — United  States  v.  129  Packages.  2  Am. 
L.  Reg.  N.  S.  430,  Fed.  Cas.  No.  15,941 — 
New  York  &  N.  E.  R.  Co's  Appeal  62  Conn. 
540,  26  Atl.  122— State  ex  tel.  Caldwell  v. 
Wilson.  121  N.  C.  456,  28  S.  E.  554— Bond 
Debt  cases,  12  S.  C.  312. 

472.  A  statute  which  gives  a  discretion- 
ary power  to  any  person,  to  be  exercised  by 
him  upon  his  own  opinion  of  certain  facts, 
eongtitutes  him  the  sole  and  exclusive  judge 
of  the  existence  of  those  facts.  Mullan  v. 
United  States,  140  U.  S.  240,  11  Sup.  Ct. 
Rep.  788,  35:  489 

p.  In  Derogation  of  Cotnnum  Right. 

Exemption  from  Taxation,  see  Taxes,  375. 
See  also  supra,  127;  Depositions,  21. 

473.  General  terms  in  statutes  should  be 
so  limited  in  their  application  as  to  give 
a  sensible  construction,  avoiding  injustice, 
oppression,  or  absurdity.  Church  of  the 
Holy  Trinity  v.  United  States,  143  U.  S. 
457,  12  Sup.  a.  Rep.  551,  36:  226 
Cited  in   lAU  Ow   Bew  v.   United  States,   144 

U.  S.  59,  36  L.  ed.  344,  12  Sup.  Ct.  Rep. 
.'>17 — ^United  States  v.  Trans-Missouri 
Freight  Asso.  166  U.  S.  S04,  41  L    ed.  1032, 

17  Sup.  Ct.  Rep.  540 — ^United  States  v. 
Goldenberg,   168   U.   S.   108,   42   L.  ed.   898, 

18  Sup.  Ct.  Rep.  3 — Treat  v.  White,  181  U. 
S.  268,  45  L.  ed.  854,  21  Sup.  Ct.  Rep.  611 
— Pirle  V.  Chicago  Title  &  T.  Co.  182  U.  S. 
452,  46  L.  ed.  1179,  21  Sup.  Ct.  Rep.  906 
— Re  Muser,  49  Fed.  832 — United  States  v. 
Bashaw,  1  C.  C.  A.  659,  4  U.  S.  App.  360, 
50  Fed.  765 — Re  Boston  Book  Co.  50  Fed. 
915 — Re  Gardiner,  4  C.  C.  A.  156,  14  U.  S. 
App.  6.  53  Fed.  1014 — ^Re  Downing,  5  C. 
C.  A.  579,  14  U.  S.  App.  434,  56  Fed.  474 
— Lee  Kan  v.  United  States.  10  C.  C.  A.  673. 
15  U.  S.  App.  516,  62  Fed.  918— National 
Waterworks  Co.  v.  Kansas  City,  65  Fed. 
697 — Re  Rodriguez.  81  Fed.  350 — Seccomb 
V.  Wurster,  83  Fed.  864 — Scott  v.  Latimer, 
33  C.  C.  A.  4,  60  U.  S.  App.  720,  80  Fed. 
846 — Davis  v.  Bohle,  34  C.  C.  A.  375,  92 
Fed.  328 — Llvei-pool  &  L.  &  G.  Ins.  Co.  v. 
Kearney,  36  C.  C.  A.  267,  94  Fed.  316— 
Norcross  v.  Nathan,  99  Fed.  418— United 
States  ex  rel.  Anderson  v.  Burke,  99  Fed. 
898 — United  States  v.  Pin  Kwan,  40  C.  C. 
A.  622,  100  Fed.  612 — KnighU  Templars' 
&  M.  Life  Indemnity  Co.  v.  Jarman,  44  C. 
C.  A.  100,  104  Fed.  644— Tlie  Asiatic 
Prince.    47    C.   C.    A.    328,    108    Fed.    290— 


United  States  v.  One  Pearl  Necklace,  56  L. 
R.A.  139,  49  C.  C.  A.  295,  111  Fed.  172 — 
United  States  v.  Hogg,  111  Fed.  294— United 
SUtes  v.  Hogg,  50  C.  C.  A.  611,  112  Fed. 
912— Tsol  Sim  v.  United  States,  54  C.  C. 
A.  160,  116  Fed.  926— St.  Paul,  M.  ft  M.  R. 
Co.  V.  Western  U.  Teleg.  Co.  56  C.  C.  A.  281. 
118  Fed.  515 — District  of  Columbia  v.  Ren- 
ter, 15  App.  D.  C.  240 — Austin  v.  State, 
22  Ind.  App.  226,  53  N.  E.  481— Blllingsley 
V.  Marshall  County,  6  Kan.  App.  436,  49 
Pac.  329 — Commercial  Bldg.  ft  L.  Asso.  v. 
Mackenzie,  85  Md.  138.  36  Atl.  754— Mc- 
Gannon  v.  Michigan  Millers*  Miit.  F.  Ins. 
Co.  127  Mich.  649,  54  L.R.A.  746.  89  Am. 
Rep.  601.  87  N.  W.  61 — Tliompson  v.  Esty, 
69  N.  H.  75,  45  Atl.  566— People  ex  rel. 
Sweeney  v.  Sturgis,  78  App.  Dlv  463,  79 
N.  Y.  Supp.  969— Re  Manning,  71  Hun.  242. 
24  N.  y.  Supp.  1039— People  v.  Ballnrd,  134 
N.  y.  303,  17  L,R.A.  749,  32  N.  E.  54 — 
Morgan  v.  Hedstrom,  164  N.  y.  230,  58  N. 
E.  26 — ^Wlnslow  v.  Morton,  118  N.  C.  492. 
24  S.  E.  417— Russell  v.  Ayer,  120  N.  C. 
211,  37  L.R.A.  254.  27  S.  E.  133— Union 
Bank  ft  T.  Co.  v.  Wright  (Tenn.  Ch.  App.) 
52  L.R.A.  470,  58  S.  W.  755— State  v.  Phoe- 
nix Ins.  Co.  92  Tenn.  425,  21  S.  W.  893 — 
Gaut  V.  American  Legion  of  Honor.  107 
Tenn.  623,  69  L.R.A.  471,  64  S.  W.  1070 — 
Campbell  v.  Cook,  86  Tex.  635,  40  Am.  St. 
Rep.  878,  26  S.  W.  486 — Davis  v.  Bonney. 
89  Va.  759,  17  S.  E.  229 — Hutchlngs  v. 
Commercial  Bank,  91  Va.  74,  20  S.  R.  930 
— Pierce  v.  Spokane,  7  Wash.  136,  34  Pac. 
428. 

474.  Legislative  intention  must  be  ex- 
pressed with  irresistible  clearness,  if  a 
court  of  justice  is  to  suppose  a  desi&rn  to 
overthrow  fundamental  rights,  or  to  depart 
from  the  general  system  of  the  laws. 
United  States  v.  Fisher,  2  Granch,  358, 

•  2:304 
OUed  in  Re  Chadwick,  6  Law.  Rep.  460,  Fed. 
Cas.  No.  2,569 — Stimpson  v.  Pond,  2  Curt. 
C.  C.  505,  Fed.  Cas.  No.  13,455 — People  ex 
rel.  Thome  v.  Hnys,  4  Cal.  136 — Ex  parte 
Ellis,  11  Cal.  225 — ^Wblte  v.  Camp,  1  Fla. 
109 — Spencer  v.  State,  5  Ind.  58 — Dufour 
V.  Dufour,  28  Ind.  426 — Borie  v.  Borie,  5 
La.  02 — Wales  y.  Lyon,  2  Mich.  285 — ^Mlnor 
v.  State,  36  Miss.  636 — Rich  v.  Flanders, 
39  N.  H.  370~-Wallace  v.  Wallace,  3  N.  J. 
Eq.  623 — State  v.  Clark,  29  N.  J.  L.  09 — 
Williams  V.  Port  Chester.  72  App.  Div.  523, 
76  N.  Y.  Supp.  631 — Fort  v.  Burcb,  6  Barb. 
69 — Munson  y.  Hegeman,  10  Barb.  116 — 
Munson  v.  Hagerman,  5  How.  Pr.  227 — ^Re 
Kingsbrldge  Road,  4  Hun,  602 — People  ex 
rel.  Cunningham  v.  Roper,  85  N.  Y.  635 — 
People  ex  rel.  Jackson  v.  Potter,  47  N.  T. 
382— Van  Voorhis  v.  Brintnall,  86  N.  Y. 
37,  40  Am.  Rep.  505 — Cogswell  v.  New  York, 
N.  H.  &  H.  R.  Co.  103  N.  Y.  22,  56  Am. 
Rep.  6  note,  8  N.  E.  537— Hill  v.  New 
York,  139  N.  Y.  602,  34  N.  B.  1090— Morton 
V.  New  York.  140  N.  Y.  213,  22  L.R.A.  244, 
36  N.  E.  490 — Com.  ex  rel.  Albei-ti  v.  Bank 
of  United  States,  2  Ashm.  <Pa.)  383 — Davey 
V.  Ruffel,  14  Pa.  Co.  Ct.  277— Davey  v.  Ruf- 
fel.  11  I^nc.  L.  Rev.  62.  33  W.  N.  C.  351 
— United  States  v.  Snow,  4  Utah.  320.  9 
Pac.  697 — Crafford  v.  Warwick  County,  87 
Va.  115,  10  L.R.A.  131,  12  S.  E.  147. 

475.  Whatever  the  power  of  a  legisla- 
ture  may  be,  its  acts  ought  never  to  be  so 
construed  as  to  subvert  the  rights  of  prop- 
erty, unless  its  intention  to  do  so  shall  be 
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expressed  in  such  terms  as  to  admit  of  no 
doubt  and  to  show  a  clear  design  to  effect 
the  object.  United  States  y.  De  la  Maza 
Arredondo,  *€  Pet.  691,  8:  647 

476.  In  construing  a  statute,  the  court  is 
not  at  liberty  to  reject  words  which  are 
sensible  in  the  place  where  they  occur, 
merely  because  they  may  be  thought,  in 
some  cases,  to  impart  a  hardship,  or  tie  up 
beneficial  rights  within  very  close  limits. 
Pennock  v.  Dialogue,  2  Pet.  1,  7:  327 

477.  A  construction  of  a  statute  favorable 
to  the  individual  citizen  should  not  be 
changed  in  such  manner  as  to  become  retro- 
active, and  to  require  from  him  the  repay- 
ment of  moneys  to  which  he  had  supposed 
himself  entitled,  and  upon  the  expectation 
of  which  he  had  made  his  contracts  with  the 
government.  United  States  v.  Alabama  G. 
S.  R.  Co.  142  U.  S.  615,  12  Sup.  Ct.  Rep. 
306,  35:  1134 

478.  Where  legislation  is  susceptible  of 
another  construction,  it  will  not  be  pre- 
sumed that  the  state  has  sanctioned  an 
evasion  of,  or  escape  from,  liabilities,  the 
creation  of  which  it  authorized,  ^roughton 
v.  Pensacola,  93  U.  S.  266,  23:  896 
Cited  In  Red  Rock  v.   Henry,   106  U.   8.  604. 

27  I-.  ed.  254,  1  Sup.  Ct.  Rep.  434 — United 
States  V.  Central  P.  R.  Co.  118  U.  S.  241, 
30  L.  ed.  175,  6  Sup.  Ct.  Rep.  1038. 

Aro [fiance  of  inconvenience  and  injus- 
tice. 

See  also  supra,  200,  226,  227,  292, '473. 

479.  The  construction  which  equity  would 
favor  may  be  adopted  by  a  court  of  law  in 
construing  a  statute,  if  two  constructions 
are  fairlv  possible.  Washinfrton  &  I.  R.  Co. 
V.  Coetir'D'Alene  R.  &  Nav.  Co.  (No.  1)  160 
U.  S.  77,  16  Sup.  Ct.  Rep.  231,  .  40:  346 
Cited  in  Re  HlgfirlnB.  2  N.  B.  N.  Rep.  117,  07 

Fed.  776 — Robards  Tobacco  Co.  v.  Franks. 
103  Fed.  279 — State  v,  Comptolr  National 
D'Eacompte  de  Paris,  51  La.  Ann.  1281,  20 
So.  01. 

480.  Coui-ts  in  construing  statutes  follow 
the  rule  that,  where  a  particular  construc- 
tion will  occasion  great  inconvenience  or 
produce  inequality  or  injustice,  that  view 
is  to  be  avoided,  if  another  and  more  rea- 
sonable interpretation  is  present  in  the 
statute.  Bloomer  v.  McQuewan,  14  How. 
.539.  14:  532 
Knowlton  v.  Moore,  178  U.  S.  41,  20  Sup. 

Ct.    Rfp.    747,  44:  969 

Cited  in  Bate  Refrlgeratlnff  Co.  v.  Sulzberger, 
157  tJ.  S.  37,  39  L.  od.  €11.  15  Sup.  Ct.  Rep. 
50S — Knowlton  v.  Moore,  178  U.  S.  77,  44 
L.  ed.  984.  9  Pa.  Dist.  R.  320,  20  Sup.  Ct. 
Rep.  747 — irnlted  States  v.  Beebe,  58  C.  C. 
A.  566.  ^?"  Ved.  766 — Betts  v.  United 
States,  65  C.  C.  A.  460,  132  Fed.  230— 
Whitfield  V.  JEtna  L.  Ins.  Co.  75  C.  C.  A. 
362,  144  Fed.  360 — State  v.  Fairbanks,  115 
La.  462,  39  So.  443 — State  v.  Western  U. 
Toleg.  Co.  96  Minn.  18,  104  N.  W.  567. 

481.  In  some  circumstances  weight  will 
be  given  to  considerations  of  injustice  or  in- 
convenience that  may  arise  from  a  particu- 
lar  construction   of   a   statute.     Bate   Re- 


frigerating Co.  V.  Sulzberger,  157  U.  S.  1, 
15  Sup,  Ct.  Rep.  508,  39:  601 

Cited  In  Knowlton  v.  Moore,  178  U.  S.  77,  44 

L.  ed.  984,  20  Sup.  Ct.  Rep.  747,  0  Pa.  Dist. 

R.  320. 

482.  The  avoidance  of  inconvenience, 
which  ought  to  have  been  contemplated  by 
the  legislature  when  an  act  was  passed,  but 
which,  in  their  opinion,  was  probably  over- 
balanced by  particular  advantages  the  act 
was  calculated  to  produce,  will  not  warrant 
a  strained  construction  upon  a  merely  po- 
litical regulation.  United  States  v.  Fisher, 
2  Cranch,  358,  2:  304 
Cited  in   Plrle  v.   Chicago  Title  &  T.  Co.   182 

U.  S.  452,  45  L.  ed.  1179,  21  Sup.  Ct.  Rep. 
906 — ^Prentiss  v.  Ellworth,  Fed.  Caa.  No. 
11,386 — United  States  v.  Chong  Sam,  47 
Fed.  884— Re  Wong  Pock,  81  Fed.  561— 
Wlswell  V.  Munroe,  4  Ala.  17 — Metcalf  v. 
Gillet,  6  Conn.  404 — People  ex  rel.  Krause 
V.  Harrison,  191  111.  271,  61  N.  ft.  99— 
SImington  v.  State,  5  Ind.  484 — Dupuy  v. 
Bemiss,  2  La.  Ann.  514 — Doane  v.  Farrow, 
9  Mart.  (La.)  254 — Boyd  v.  Ward  Furniture, 
Stove  &  Carpet  Co.  38  Mo.  App.  217 — Ogden 
V.  Price,  9  N.  J.  L.  170 — Kntght  v.  Vande- 
grlft,  1  Ashm.  (Pa.)  240 — Ross  v.  Bank  of 
South  Carolina,  3  Strobh.  Eq.  248 — State 
V.  Delesdenier,  7  Tex.  104. 

Disturbance  of  titles. 

See  also  supra,  300,  475. 

483.  A  statute  will  not  be  construed  to 
annul  a  title  which  is  valid  at  the  time  of 
enactment,  where  an  intention  thereto  is  not 
expressed.  Doddridge  v.  Thompson,  9  Wheat. 
469,  6:  137 
Cited  in   Bonner   v.   United   States,    1    Ct.    CI. 

129 — Ladiga  v.  Roland,  2  How.  580,  11  L. 
ed.  390. 

484.  A  construction  which  would  disturb 
numerous  titles  is  not  to  be  adopted  unless 
'^l parly  the  proper  one.  Beals  v.  Hale,  4  How. 
37,  11:865 

q.  In  Derogation  of  Common  Law* 

Presumption  as  to  Continuance  of  Common 
Law  Rule,  see  Evidence,  155. 

485.  Legislative  acts  in  derogation  of  the 
common  law  are  to  be  construed  strictly. 
Brown  v.  Barry.  3  Dall.  365,  1:  638 
Cited  In  United  States  v.  Barker,  4  Wash.  C. 

C.  469,  Fed.  Cas.  No.  14,520 — Beekmah  v. 
Hudson  River  W.  S.  R.  Co.  35  Fed.  0 — John- 
son V.  Southern  P.  Co.  64  C.  C.  A.  512,  117 
Fed.  466 — Quebec  Bank  v.  Carroll,  1  S.  D. 
4,  44  N.  W.  723— Watts  v.  Dull,  184  111.  00. 
75  Am.  St.  Rep.  141.  56  N.  E.  303— Logan 
V.  Logan,  77  Ind.  562— Starnes  v.  Hill,  112 
N.  C.  20,  22  L.R.A.  604,  IG  S.  E.  1011— 
Henry  v.  Perry  Twp.  48  Ohio  St.  676,  30  N. 
K.  1122 — Furgeson  v.  .Tones,  17  Or.  217,  3 
L.R.A.  625,  11  Am.  St.  Rep.  808,  20  Pac. 
842. 

486.  No  statute  is  to  be  construed  as  al- 
tering the  common  law  farther  than  ite 
words  import.  Shaw  v.  Merchants'  Nat. 
Bank  of  St.  Louis  (Shaw  v.  North  Pennsyl- 
vania R.  Co.)  101  U.  S.  557,  25:  892 
Brown  v.  Barry,  3  Dall.  365,  1 :  638 
Cited  in   Gwatbmay  v.   Clisby,   31   Fed.   222— 

Harrington  v.  Herrlck,  12  C.  C.  A.  235.  29 
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V.  S.  App.  103,  64  Fed.  471 — Foerdcrer  ▼. 
Tradeamen's  Nat.  Bank,  40  C.  C.  A.  246, 
107  Fed.  221 — Johnson  v.  Southern  P.  Co. 
54  C.  C.  A.  612,  117  Fed.  466 — Chauncey  v. 
Dyke  Bros.  55  C.  C.  A.  505,  110  Fed.  17— 
McDermon  v.  Southern  P.  Co.  122  Fed.  674 — 
Whitfield  V.  Aetna  L.  Ins.  Co.  125  Fed.  270— 
ITnited  Shoe  Machinery  Co.  ▼.  Duplessis  In- 
dependent Shoe  Machinery  Co.  133  Fed.  933 
— Jasper  Trust  Co.  v.  Kansas  City,  M.  &  B. 
X.  Co.  00  Ala.  423,  42  Am.  St.  Uep.  75,  14  So. 
546 — Nelson  v.  Owen,  113  Ala.  382,  21  So. 
75 — McCarthy  v.  McCarthy,  20  App.  D.  C. 
202— Lyon  v.  Lyon,  88  Me.  404,  34  Ati.  180 
— Starnea  v.  Hill,  112  N.  C.  20,  22  L.U.A. 
604,  16  S.  E.  1011. 

487.  Statutes  relating  to  a  deed  in  deroga- 
tion of  common  law  are  to  be  construed 
strictly.  Douglass  v.  Lewis,  131  U.  S.  75, 
9  Sup.  Ct.  Rep.  634,  33:  53 
Cited  In  Fidelity  Ins.  T.  &  S.  D.  Co.  v.  Norfolk 

ft  W.  R.  Co.  90  Fed.  177. 

488.  The  act  of  Congress  of  Sept.  24,  1879, 
chap.  20,  authorizing  the  taking  of  deposi- 
tions in  the  absence  of  the  opposite  party, 
being  in  derogation  of  the  rules  of  the  com- 
mon law,  must  be  strictly  construed.  Bell 
V.  Morrison,  1  Pet.  351,  7:  174 
Cited   In    McOinnis   t.    Egbert,    8   Colo.    48,   5 

Pac.  652. 

489.  §  2059,  Wash.  Ter.  Code,  giving  a 
right  of  action  against  the  seller  of  liquor, 
or  against  the  owner  of  the  place  where  it 
is  sold  to  recover  damages  suffered 
by  reason  of  sales  to  particular  persons, 
creates  a  new  liability,  unknown  to  the 
common  law,  and  is  to  be  strictly  construed. 
Northern  P.  R.  Co.  v,  Whalen,  149  U.  S.  157, 
13  Sup.  Ct.  Rep.  822,  37:  686 
Cited  In   Re   Swan,    150   V.   8.  649,   37   L.   ed 

1210,  14  Sup.  Ct.  Rep.  225. 

490.  The  doctrine  that  statutes  in  deroga- 
tion of  the  common  law  are  to  be  construed 
strictly  does  not  demand  that  the  act  of 
March  2,  1893  (27  Stat,  at  L.  531,  chap.  196, 
U.  S.  Comp.  Stat.  1901,  p.  3174),  compelling 
interstate  carriers  to  adopt  automatic 
couplers,  in  which  there  is  an  undoubted 
intention  to  make  some  change  in  the  exist- 
ing law,  should  be  so  construed  as  to  defeat 
the  obvious  object  of  Congress.  Johnson  v. 
Southern  P.  Co.  196  U.  S.  1,  25  Sup.  Ct. 
Rep.  158,  49:  363 

Editorial  note. 

[As  abrogating  the  maxim  that  one  can- 
not profit  by  his  own  wrong.    25  L.R.A.  564.] 

r.  In  Derogation  of  Powers  of  Oovem' 

tnent* 


Exemption  from  Taxation,  see  Taxes,  375. 


491.  An  alleged  surrender  or  suspension, 
in  a  statute,  of  a  power  of  government  re- 
specting any  matter  of  public  concern,  must 
be  shown  by  clear  and  unequivocal  language ; 
it  cannot  be  inferred  from  any  inhibitions 
upon  particular  officers  or  special  tribunals, 
or  from  any  doubtful  or  uncertain  expres- 
sions.    Wheeling  &  B.  Bridge  Co.  v.  Wheel- 


ing Bridge  Co.  138  U.  S.  287,  11  Sup.  Ct 
Rep.  301,  34:  967 

Cited  in  Louisville  ft  N.  R.   Co.   v.  Kentucky, 

161   U.   8.   686.   40   L.  ed.   854.  -16   Sup.    Ct. 

Rep.  714— Lackland  v.  Walker,  151  Mo.  263, 

62  S.  W.  414. 

s.  Adopted  Statutes. 

Construction  of  Federal  Conformity  Act  as 
Applying  State  Local  Procedure  Pre- 
viously Existing,  see  Courts,  1228. 

State  Construction  as  Governing  Federal 
Courts  Tliough  Different  from  Construc- 
tion given  in  Another  Court,  to  Similar 
Statutes,  see  Courts,  1781-1785. 

492.  The  adoption,  in  a  local  law,  of  the 
provisions  of  a  general  law,  does  not  carry 
with  it  the  adoption  of  changes  aft'erwards 
made  in  the  general  law.  Re  Heath.  144 
U.  S.  92,  12  Sup.  Ct.  Rep.  615,  36:  358 
Distinguished   in    Gaston    v.    Lamkln,    115    Mo. 

34,  21  S.  W.  1100. 

Cited  In  Ilarless  v.  United  Siatesy.  31  C.  C.  A. 
401,  59  U.  S.  App.  745,  88  Fed.  101. 

Ck>nstractIon  adopted  with  foreign  stat- 
ute.   • 

493.  The  construction  of  a  foreign  statute 
by  the  courts  of  the  jurisdiction  in  which 
it  is  in  force  is  impliedly  adopted  upon  its 
substantial  re-enactment  in  another  jurisdic- 
tion.    Hamilton  v.  Russell,  1   Cranch,  309, 

2:  118 
Cited  In  Beal  ▼.  Warren,  2  Gray,  451. 

494.  Where  an  English  statute  is  adopted 
into  our  own  legislation,  the  known  and  set- 
tled construction  of  it  by  courts  of  law  is 
received  as  authority.  Pennock  v.  Dialogue, 
2  Pet  1  7i  327 
McDonald  v.  Hovey,  liO  U.  S.  619,  4  Sup. 

Ct.  Rep.  142,  28:  265 

Distinyuished  In  Tyler  v.  Cass  County.  1  X.  D. 
401,  48  N.  W.  232. 

Cited  In  McDonald  v.  Hovey,  110  F.  S.  628.  28 
L,  ed.  272,  4  Sup.  Ct.  Rep.  142 — Allen  v.  St. 
Louis  Nat.  Bank,  120  U.  S.  34.  30  I-  pd. 
570.  7  Sup.  Ct.  Rep.  460 — Metropolitan  R.  Co. 
V.  Moore,  121  U.  S.  572,  30  L.  ed.  1020,  7 
Sup.  Ct.  Rep.  1334 — Warner  v.  Texas  &  IV  R. 
Co.  164  U.  8.  423,  41  L.  ed.  500.  17  Sup.  Ct. 
Rep.  147 — Willis  V.  Eastern  Trust  &  Bkg.  Co. 
169  U.  S.  307,  42  L.  ed.  758,  18  Sup.  Ct- 
Rep.  347 — Interstate  Commerce  Commission 
V.  Baltimore  &  O.  R.  Co.  145  I".  S.  1»84.  30  I.. 
ed.  700.  4  Inters.  Com.  Rep.  09.  12  Sup.  Ct. 
Rep.  844 — Brown  v.  Walker,  101  V.  S.  <;00. 
40  L.  ed.  822,  5  Inters.  Com.  Hop.  381.  10 
Sup.  Ct.  Rop.  044 — Warner  v.  Texas  &  l\ 
R.  Co.  164  i:.  S.  423,  41  L.  ed.  500,  17  Sup. 
Ct.  Rep.  147 — Robinson  v.  Belt.  187  U.  S,  47, 
47  L.  ed.  68.  23  Sup.  Ct.  Rep.  16 — Globe  Ins. 
Co.  v.  Cleveland  Ins.  Co.  14  Nat.  RariKr.  XW^i. 
325,  Fed.  Cas.  No.  5.486 — Goodall  v.  Tuttle,  3 
BIss.  233,  Ked.  Cas.  No.  5.53:?— Talcott  v. 
rine  Grove  Twp.  1  Fllpp.  158,  Fed.  Cas.  No. 
13,73.5— Ullman  v.  Meyer,  10  Fed.  242— The 
Devonshire.  8  Sawy.  213.  13  Fed.  42 — In- 
terstate Commerce  Commission  v.  Baltimore 
&  O.  R.  Co.  3  Inters.  Com.  Rep.  201.  43  Ked. 
53 — Chicago,  R.  I.  &  P.  R.  Co.  v.  Stabley,  11 
C  C.  A.  90,  27  U.  S.  App.  157.  62  Fed.  364— 
Rice  V.  Sharplelgh  Hardware  Co.  85  Fed.  568 
— United  States  v.  Stocking.  87  Fed.  S3» — 
Petorman  v.  Northern  P.  R.  Co.  105  Fed.  336 
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— Little  nock  ft  Ft,  S.  R.  Co.  v  Oppcntaelmer, 
64  Ark.  206,  44  L.R.A.  362,  43  S.  W.  150 — 
Hawke  ▼.  Deffebach,  4  Dak.  31.  22  N.  W.  480— 
Jarvls  V.  Hitch,  161  Ind.  220,  67  N.  E.  1057 
— Inj^raham  v.  Regan,  23  Miss.  226 — Gray  ▼. 
Western  U.  Teleg,  Co.  85  Mo.  App.  130 — 
Price  ▼.  Lusli,  10  Moot.  68.  9  L.R.A.  469,  24 
Pac.  749 — Bowers  v.  Smith,  111  Mo.  79,  16 
L.R.A.  765,  33  Am.  St.  Rep.  491.  20  S.  W.  101 
— Price  T.  Lush.  10  Mont.  68,  9  L.R.A.  460, 
24  Pac.  749 — Hunter  ▼.  Truckee  Lodge,  No. 
14,  I.  O.  O.  F.  14  Nev.  38 — Noyes  ▼.  Marston, 
70  N.  H.  22,  47  Atl.  592— Perea  v.  Colorado 
Nat.  Bank,  6  N.  M.  4,  27  Pac.  322— Cortesy 
▼.  Territory.  7  N.  M.  96,  19  L.R.A.  355,  32 
Pac.  504 — Hoover  v.  Pennsylvania  R.  Co. 
156  Pa.  238,  22  L.R.A.  270,  36  Am.  St.  Rep. 
43,  27  Atl.  282— Snoddy  v.  Cage,  5  Tex. 
118 — Morgan  v.  Davenport,  60  Tex.  234 — 
People  V.  Ritchie,  12  Utah.  193,  42  Pac. 
209. 

495.  Where  British  statutes  are  adopted 
in  any  state,  the  received  construction  in 
England  at  the  time  they  are  admitted  to 
operate  in  this  country — indeed,  to  the  time 
of  our  separation  from  the  British  Empire — 
may  properly  be  considered  as  accompany- 
ing the  statutes  themselves  and  forming  an 
integral  part  of  them;  but  subsequent  de- 
cisions in  England,  though  entitled  to  re- 
spect, are  not  absolute  authority.  Cathcart 
V.  Robinson,  5  Pet.  264.  8:  120 
Cited  in  Allen  v.  St.  Louis  Nat.  Bank,  120  U. 

S.  34.  30  L.  ed.  576,  7  Sup.  Ct.  Rep.  460— 
Brown  v.  Walker.  161  U.  S.  600.  40  Fed. 
822,  5  Inters.  Com.  Rep.  381,  16  Sup.  Ct.  Rep. 
644— Robinson  v.  Belt,  187  U.  S.  47,  47  L. 
ed.  68,  23  Sup.  Ct.  Rep.  16 — Bains  v.  The 
James  &  Catherine,  Baldw.  559,  Fed.  Cas. 
No.  756 — ^The  Devonshire.  8  Sawy.  213,  13 
Fed.  42 — Consolidated  Roller-Mill  Co.  v. 
Walker.  43  Fed.  581 — Corprew  v.  Arthur,  15 
Ala.  528 — Bloods;ood  v.  Grasey,  31  Ala.  580 
— Dyer  v.  Smith.  12  Conn.  391 — Slack  v. 
Perrine.  9  App.  D.  C.  160 — Cooke  v.  Kell. 
13  Md.  491 — Koonts  v.  Nahb.  16  Md.  555 — 
Ingraham  v.  Roagan.  23  Miss.  226 — Shaw  v. 
Tracy.  83  Mo.  229 — Morgan  v.  State,  51  Neb. 
693.  71  N.  W.  788— Rhea  v.  State,  63  Neb. 
487.  88  N.  W,  780— Rhea  v.  State.  64  Neb. 
892— Woodruff  v.  Wallace,  3  Okla.  381.  41 
Pac.  357 — Footman  v.  Pendergrass.  3  Rlt-h. 
Eq.  39 — Johnston  v.  South  Western  Railroad 
Bank.  3  Strobh.  Eq.  300 — Snoddy  v.  Cage.  Tt 
Tex.  118 — Fowler  v.  Stoneum.  11  Tex.  490, 
62  Am.  Dec.  490 — Coulam  v.  Doull.  4  Utah. 
277,  9  Pac.  568 — Johnson  v.  Union  Pacific 
Coal  Co.  28  Utah.  57.  67  L.R.A.  511.  76 
Pac.  1080 — Ex  parte  Bouldin,  6  Leigh,  656. 

496.  The  known  and  settled  construction 
of  laws  by  courts  of  the  state  from  which 
they  arc  taken  is  presumed  to  be  adopted 
with  the  adoption  of  the  laws.  Brown  v. 
Walker,  161  U.  S.  591,  16  Sup.  Ct.  Rep.  644, 

40:  819 

497.  A  statute  taken  from  another  state 
will  be  presumed  to  be  taken  with  the 
meaning  it  had  there.  Henrietta  Min.  & 
Mill.  Co.  V.  Gardner,  173  U.  S.  123.  19  Sup. 
Ct.  Rep.  327.  43:  637 
Cited  in  James  v.  Appcl.  102  U.  S.  135,  48  L. 

ed.  370,  24  Sup.  Ct.  Ren.  222— St.  I^ui^ 
South\ve«toin  Tl.  Co.  v.  White  Sewing  Macb. 
Co.  60  Arlc.  431,  '«4  S.  W.  06. 

498.  The  adoption  by  Congress  of  a  state 
statute   includes   the  adoption  of  the  con- 


struction previously  given  to  it.     Willis  v. 

Eastern  Trust  &  Bkg.  Co.  169  U.  S.  295,  18 

Sup.  Ct.  Rep.  347,  42:  752 

Cited  in  Capital  Traction  Co.  ▼.  Hof,   174  U. 

8.  36,  43  L.  ed.  886,  19  Sup.  Ct.  Rep.  580— 

Peterman  v.  Northern  P.  R.  Co.  105  Fed.  336 

— American  Ice  Co.  v.  Eastern  Trust  &  Bkg. 

Co.  17  App.  D.  C.  423 — Crawford  v.  Bnrlce, 

201  III.  590,  66  N.  E.  833— Gray  v.  Western 

U.  Teleg.  Co.  85  Mo.  App.  130. 

499.  The  ordinary  rule  to  accept  the  in- 
terpretation given  to  a  statute  by  the 
courts  of  the  country  by  which  it  was  orig- 
inally adopted  is  not  an  absolute  one,  to  be 
followed  under  all  circumstances.  Whitney 
V.  Fox,  166  U.  S.  637,  17  Sup.  Ct.  Rep.  713, 

41:  1145 
Cited  in  Rhea  v.  State,  63  Neb.  487,  88  N.  W. 
789. 

500.  The  rule  that  the  known  and  settled 
construction  of  a  statute  of  one  state  will 
be  regarded  as  accompanying  its  adoption 
by  another  state  is  inapplicable  where  the 
construction  took  place  after  its  adoption. 
Stutsman  County  v.  Wallace,  142  U.  S;  293, 
12  Sup.  Ct.  Rep.  227,  35:  1018 
Cited  in  Adams  v.  Grand  Island  &  W.  C.  R.  Co. 

10  S.  D.  245,  72  N.  W.  577— McFadden  v. 
Bloclcer,  3  Ind.  Terr.  238,  68  L.R.A.  808.  54 
S.  W.  873— Barnes  v.  Lynch,  0  Okla.  170, 
59  Pac.  999. 

Adopted  statute  existing  In  two  Juris- 
dictions. 

501.  The  court,  in  construing  a  statute, 
is  not  bound  by  the  construction  placed 
upon  a  similflir  s  ':te  of  another  state 
from  which  it  was  apparently  derived, 
where  the  two  statutes  differ  "^widely  in 
language  and  purpose.  Allen  v.  St.  Louis 
Nat.  Bank,  120  U.  S.  20,  7  Sup.  Ct.  Rep.  460, 

30:  573 
Cited  in  United  States  v.  Rider,  103  U.  S.  137, 
41  L.  ed.  103,  16  Sup.  Ct.  Rep.  988. 

502.  The  rule  ordinarily  followed  in  con- 
struing statutes  is  to  adopt  the  construction 
of  the  courts  of  the  country  by  whose  legis- 
lature the  statute  was  originally  adopicd. 
In  this  case  the  court  follows  the  construc- 
tion of  the  state  which  was  the  source  of 
the  statute, — to  wit,  Massachusetts;  not 
that  of  the  state  from  whifh  the  statute 
was  immediately  taken, — to  wit,  California. 
Coulam  V.  Doull,  133  U.  S.  216,  10  Sup.  Ct. 
Rep.  253,  33:  5QS 
Cited  in  Whitney  v.  Fox.  166  U.  S.  647,  41  L. 

ed.  1140,  17  Sup.  Ct.  Rep.  713 — Rhea  v. 
State,  63  Neb.  487,  88  N.  W.  780. 

503-4.  The  fact  thatthe  Arkansas  statutes 
respecting  the  rights  of  married  women 
(Sand.  &  H.  Dig.  §§  4940,  4945,  4946,  4949, 
5641)  were  nearly  identical  with  the  New 
York  act  of  1860  docs  not  show  that  the 
prior  construction  of  the  New  York  act  was 
adopted,  where  it  is  not  shown  that  the 
statute  was  in  fact  adopted  from  New 
York,  instead  of  from  Massachusetts,  where 
there  was  a  similar  statute  in  force.  Texas 
&  P.  R.  Co.  V.  Humble,  181  U.  S.  57,  21  Sup. 
a.  Rep.  526,  45:  747 

Application  of  rules  to  particular  stat- 
utes. 
505.  The  exposition  of  the  English  bank- 
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ruptcy  law  by  the  English  courts  may  be 
considered  as  adopted  with  the  text  of  the 
statute,  upon  its  substantial  re-enactment 
by  Congress.  Tucker  v.  Oxley,  5  Cranch, 
34,  3:  29 

Cited  In  Warner  v.  Texas  &  P.  R.  Co.  164  U.  S. 
423,  41  L.  ed.  500,  17  Sup.  Ct.  ttep.  147— 
Willis  y.  Eastern  Trust  &  Bkg.  Co.  169  U.  S. 

307,  42  L.  ed.  768,  18  Sup.  Ct.  Rep.  847— 
Merrill  v.  National  Bank.  173  U.  S.  160,  43 
L.  ed.  651,  19  Sup.  Ct.  Rep.  360 — .Tames  v. 
Appel,  192  U.  S.  135,  48  L.  ed.  379,  24  Sup. 
Ct.  Rep.  222 — Peterman  v.  Northern  P.  R.  Co. 
105  Fed.  336. 

506.  The  states  re-enacting  the  English 
statute  of  frauds,  in  its  original  words,  must 
be  taken  to  have  adopted  the  known  and 
.settled  construction  which  it  had  received 
by  judicial  decisions  in  England.  Warner 
V.  Texas  &  P.  R.  Co.  164  U.  S.  418,  17  Sup. 
Ct.  Rep.  147,  41 :  4D5 

Cited  in  Willis  y.  Eastern  Trust  &  Bkg.  Co. 
169  U.  S.  308,  42  L.  ed.  758,  18  Sup.  Ct.  Rep. 
347 — Buhl  V.  Stephens,  84  Fed.  925 — ^Peter- 
man  ▼.  Northern  Ps  B.  Co.  105  Fed.  336. 

507-^  Congress  may  be  presumed,  in 
adopting  the  language  of  the  English  traffic 
act,  incorporated  into  the  interstate  com* 
merce  act,  to  have  had  in  mind  the  con- 
struction given  to  the  words  "undue  prefer- 
ence" by  the  English  courts,  and  to  have  in- 
tended to  incorporate  them  into  the  statute. 
Interstate  Commerce  Commission  v.  Balti- 
more &  O.  R.  Co.  145  U.  8.  263,  4  Inters. 
c:om.   Rep.   92,   12   Sup.   Ct.   Rep.   844, 

36:  699 
CUed  in  Chicago,  R.  T.  ft  P.  R.  Co.  v.  Stahley. 
11  C.  C.  A.  90,  27  U.  S.  App.  157,  62  Fed. 
364 — Interstate  Commerce  Commission  v. 
Tx>ul8yille  &  N.  R.  Co.  73  Fed.  41g— Detroit, 
G.  H.  &  M.  R.  Co.  V.  Interstate  Commerce 
Commission,  21  C.  C.  A.  113,  43  U.  S.  App. 

308.  74  Fed.  813 — Farmers'  Loan  ft  T.  Co.  ▼. 
Northern  P.  R.  Co.  83  Fed.  259 — Interstate 
Commerce  Commission  v.  Western  ft  A.  R. 
Co.  88  Fed.  194— Raleigh  ft  G.  R.  Co.  v.  Swnn- 
son.  102  Ga.  759.  30  L.R.A.  277,  28  S.  B.  601 
— Dosffain  v.  Wessner,  161  Ind.  206,  67  N.  K. 
901— Jarvls  v.  llltch,  161  Ind.  220.  67  N.  E. 
1057 — Norfolk  ft  W.  R.  Co.  v.  Old  Dominion 
BaggERe  Transfer  Co.  99  Va.  114,  50  L.R.A. 
724,   37   8.   E.   784. 

5G9.  The  provisions  of  the  act  of  March  3, 

1863,  establishing  the  supreme  court  of  the 

District  of   Columbia   with   its   special   and 

general    terms,  which   was   taken   from   the 

legislntion  of  New  York  in  substantially  the 

same  language,  are  to  be  understood  in  the 

ponso  in  which   they  were  then   understood 

in   the  state   from  which  they  were  taken. 

Metropolitan  R.  Co.  v.  Moore,  121  U.  S.  558, 

7  Sup.  Ct.  Rep.  1334,  30:  1022 

died   in   Willis  v.    Eastern   Trust   ft   Blcg.  Co. 

160  U.  S.  308,  42  L.  ed.  758.  18  Sap.  Ct.  Rep. 

347_Capital  Traction  Co.  v.  Hof,  174  U.  S. 

.^6.   43   L.   ed.   8S6,    19   Sup.    Ct.   Rpp.   580 — 

Peterman  v.  Northoro  P.  R.  Co.  10r»  Fed.  336 

— Tvler  T.  Cass  County,  1  N.  D.  401,  48  N. 

W.   232— B'irst   Nat.    Bank   v.    Bell    Silver  ft 

Copper  Min.  Co.  8  Mont.  45.   10  Pac.  403 — 

Price  V.  Lush,  10  Mont.  60,  9  L.R.A.  460,  24 

Pac.  749. 

510.  The  construction  given  by  the  Colo- 
rado courts  to  a  statute  of  that  state  which 


is  alleged  to  nare  served  as  the  model  for 
Ariz.  Rev.  Stat.  §  3880,  defining  the  powers 
of  the  board  of  equalization,  need  not  Ik> 
followed  by  the  Arizona  courts  when  con- 
struing the  territorial  statute,  where  the 
Colorado  decision  turned  partly  on  the  no- 
tion, inapplicable  to  Arizona,  that  the  board 
of  equalization  had  no  function  of  assess- 
ment, and  in  part  on  the  Constitution  of 
the  state.  Copper  Queen  Consol.  Min.  Co.  v. 
Territorial  Bd.  of  Equalization,  206  U.  S. 
474,  27  Sup.  Ct,  Rep.  695,  51:  1143 

511.  In  construing  those  parts  of  the 
I^uisiana  Ck)de  which  re-enact  provisions 
originally  enacted  in  both  the  English  and 
French  languages,  both  texts  may  be  taken 
into  consideration;  but  if  the  two  cannot  be 
reconciled,  the  English  must  prevail.  Viterbo 
V.  Friedlander,  120  U.  S.  707,  7  Sup.  Ct.  Rep. 
962,  30:  776 

512.  The  absence  of  any  statute  bearing 
the  exact  title  named  in  the  35  th  section  of 
the  act  of  18th  February,  1793»  r^rulating 
the  enrolment  and  licensing  of  ships  engaged 
in  coast  trade,  renders  the  attempt  to  in- 
corporate 'its  provisions  ineffective.  Keene 
V.  United  SUtes,  5  Cranch,  304,  3:  108 
Cited  in  Blanchard  v.  Bprague,  8  Sumn,  284* 

Fed.  Cas.  No.  1,617. 

f .  Provisoa. 

Purpose  and  effect  of  proviso. 

513.  The  office  of  a  proviso  is  to  make 
exception  from  the  enacting  clause,  to  re- 
strain generality,  and  to  prevent  misinterpre- 
tation. White  ▼.  United  SUtes,  191  U.  S. 
545,  24  Sup.  Ct  Rep.  171,  48:  295 

514.  The  general  purpose  of  a  proviso  is  to 
except  the  clause  covered  by  it  from  the  pro- 
visions of  a  statute  or  to  qualify  the  opera- 
tion of  the  statute.  But  the  word  '^provided*' 
is  often  used  as  a  conjunction  to  an  inde- 
pendent paragraph.  Georgia  R.  &  Bkg.  Co. 
V.  Smith,  128  U.  S.  174,  9  Sup.  Ct.  Rep.  47. 

32:  377 
Cited  In  Chesapeske  &  P.  Teleph.  Co.  v.  Man- 
ning. 186  TJ.  S.  242.  46  L.  ed.  1146.  22  Sup. 
Ct.  Rep.  881 — Matcomson  v.  Wappoo  Mills. 
86  Fed.  194 — United  States  v.  Sapinkow,  00 
Fed.  650 — Re  Lange.  91  Fed.  363 — ^Re  Scheld. 
52  L.R.A.  189.  44  C.  C.  A.  234,  104  Fed.  871 
— Brace  v.  Seiner.  1  Alaska,  370 — Merwin  v. 
Boulder  County,  29  Colo.  177.  67  Pac.  2S5 
— Macon  &  B.  R.  Co.  v.  Gibson.  85  Ga.  UK 
21  Am.  St.  Rep.  135,  11  S.  E.  442--Con8idini* 
v.  Metropolitan  L.  Ins.  Co.  165  Mass.  465. 
43  N.  E.  201 — Smalley  v.  Ashland  Brown- 
Stone  Co.   114  Mich.   107,  72  N.  W.   20. 

515.  A  proviso  is  a  provision  in  a  law  as 
a  limitation  or  exception  to  the  authority 
conferred,  the  effect  of  which  is  to  declare 
that  it  shall  not  be  exercised  unless  in  the 
case  provided.  Voorhees  v.  Jackson  ex  dem. 
Bank  of   United   SUtes,    10   Pet.   449, 

9:490 
Cited  In  Austin  v.  United  States.  155  U.  S.  431. 
39  L.  ed.  212,  15  Sop.  Ct.  Rep.  167 — Carroll 
V.  State,  58  Ala.  401— Wells.  F.  &  Co.  v.  Strnt^ 
Board,  56  Cal.  203 — Stockton  v.  Weber,  98 
Cal.  440.  83  Pac.  332— United  States  ex  ret. 
Bride  v.  MacFarland,  18  App.  D.  C.  126— 
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He  Day,  181  111.  80,  50  L.R.A.  521,  34  N.  E. 
646— Walsh  v.  Van  noni,  22  III.  App.  173— 
Plrtt  Presby.  Church  ▼.  Ft.  Wayne.  36  Ind. 
843,  10  Am.  Rep.  35 — Cooper  v.  Sunderland, 
8  Iowa,  132,  66  Dec.  52— State  ex  rel.  Illi- 
nois C.  U.  Co.  V.  Orleans  Levee  District,  100 
La.  434.  33  So.  385— Wheeler  v.  Plattsmouth. 
7  Neb.  278 — Lannlng  v.  Lannlng,  17  N.  J.  Eq. 
234 — Sloat  V.  Mcromb.  42  N.  J.  L.  485— 
Roxbury  Lodge,  Xo.  184,  I.  O.  O.  F.  v.  Hock- 
ing, 60  N.  J.  L.  442,  64  Am.  St.  Rep.  508, 
38  Atl.  603— Re  Shewell  Ave.  20  Pa.  Co.  Ct. 
280 — Graves  v.  State,  6  Tex.  App.  23.'>— 
Grubb  V.  Menomonee,  21  Wis.  508 — State 
ex  ret.  Holt  Lumber  Co.  y.  Bellew,  86  Wis. 
105,   56  N.  W.   782. 

516.  A  proviso  is  generally  intended  to  re- 
strain the  enacting  clause,  and  to  except 
something  which  would  otherwise  have  boon 
within  it,  or  in  some  measure  to  modify  the 
enacting  clause.  Wavman  v.  Southard,  10 
Wheat.  1.  '  6:  253 
Cited  la  Wrieht  v.  Bales,  2  Black.  537,  17  L. 

ed.  265— Marsh  v.  Nichols,  S.  &  Co.  128  U.  S. 
616.  32  L.  ed.  542,  0  Sup.  Ct.  Rep.  168 — 
Carroll  v.  Watkins,  1  Abb.  (U.  S.)  480,  Fed. 
Cas.  No.  2,457— United  States  v.  132  Pack- 
ages of  Spirituous  Liquors,  65  Fed.  083 — 
Boston  Safe-Deposit  &  T.  Co.  v.  Hudson,  15 
CCA.  654,  25  U.  S.  App.  257.  68  Fed.  760 
— Re  Matthews,  109  Fed.  614 — United  States 
▼.  Baltic  Mills  Co.  50  C.  C  A.  561.  124  Fed. 
41— Pearce  v.  Bank  of  Mobile,  33  Ala.  702 — 
Carroll  v.  State,  58  Ala.  401 — Dauphin  &  L. 
Streets  R.  Co.  v.  Kennerly,  74  Ala.  500 — 
Wells  F.  k  Co.  V.  State  Board,  56  Cal.  203— 
United  States  ex  rel.  Bride  v.  MacFarland,  18 
App.  D.  C.  126 — Lake  County  v.  State,  24 
Fla.  268,  4  So.  703 — Highway  Comrs,  v.  Glb- 
•on,  7  111.  App.  233 — Walsh  v.  Van  Horn,  22 
III.  App.  173 — Dodd  v.  State,  18  Ind.  63 — 
First  Presby.  Church  v.  Ft.  Wayne,  36  Ind. 
344.  10  Am.  Rep.  35 — Rice  v.  Keokuk,  15 
Iowa,  583 — LanninpT  v.  Lannlng,  17  N.  J.  Eq. 
234 — Roxbury  Lodge,  No.  184,  I.  O.  O.  F.  v. 
Hocking,  60  N.  J.  L.  442,  64  Am.  St.  Rep.  506 
38  Atl.  603 — ^Zumstein  t.  Mullen,  67  Ohio 
St.  409,  60  N.  E.  140— Shewell  Avenue.  20 
Pa.  Co.  Ct.  280— Colegrove's  Estate.  21  Pa. 
Co.  Ct.  580 — O'Neill  v.  Armstrong,  17  Phlla. 
274 — Lehigh  County  v.  Meyer,  40  Phlla.  Leg. 
Int.  260 — Fisher  v.  The  Kutztown  Sav.  Bank, 
3  Walk.  (Pa.)  481— Campbell  v.  Wiggins,  85 
Tex-  428,  21  S.  W.  500 — Com.  v.  Ford,  20 
Oratt.  688. 

517.  The  oflBce  of  a  proviso  is  to  make  ex- 
ception from  the  enacting  clause,  to  restrain 
generality,  and  to  prevent  misinterpreta- 
tion. White  V.  United  States,  191  U.  S.  545, 
24  Sup.  Ct.  Rep.  171,  48:  295 
Cited    in    Interstate   Commerce    Commission    v. 

Baird,  194  U.  S.  37,  48,  L.  ed.  866,  24  Sup. 
Ct.  Rep.  563. 

518.  The  office  of  a  proviso  generally  is 
either  to  except  something  from  the  enact- 
ing clause,  or  to  qualify  or  restrain  it  gcn- 
eral]3',  or  to  exclude  some  possible  ground  for 
misinterpretation  of  it,  as  extending  to  cases 
not  intended  to  be  brought  within  its  pur- 
view.    Minis  T.  United  States,  15  Pet.  423, 

10:  791 
Cited  in  TTnlted  States  v.  Cook,  17  Wall.  177, 
21  L.  ed.  540— Holden  y.  Joy,  17  Wall.  246, 
21  L.  ed.  5.35 — Thaw  v.  Ritchie  (Thaw  v. 
Falls)  136  U.  S.  .'>42,  34  L.  ed.  .'..TV,,  10  Sup. 
Ct.  Rep.  1037 — Selma  R.  &  D.  R.  Co.  v.  Unit- 
ed States.  l.SO  T'.  S.  566,  35  L.  ed.  269,  11 
U.   S.   Dig.— 339 


Sup  Ct.  Rep.  638 — United  States  v.  Rwing, 
140  U.  S.  148,  35  L.  ed.  301.  11  Sup.  Ct.  Rep. 
743 — Austin  v.  United  States,  155  U.  S. 
431,  30  L.  ed.  212,  15  Sup.  Ct.  Rep.  167— 
Chesapeake  &  P.  Teleph.  Co.  v.  Manning,  186 
U.  S.  242,  46  L.  ed.  1146,  22  Sup.  Ct.  Rep. 
881— White  v.  United  States.  101  U.  S.  551, 
48  L.  ed.  298,  24  Sup.  Ct.  Rep.  171 — Inter- 
state Commerce  Commission  v.  Baird,  194 
U.  S.  37,  48  L.  ed.  866,  24  Sup.  Ct.  Rep. 
563 — Gould  V.  Hammond.  McAll.  242,  Fed. 
Cas.  No.  5,638 — ^United  States  v.  Church  of 
Holy  Trinity,  36  Fed.  305— Rand  v.  United 
States,  36  Fed.  675 — Detroit  v.  Detroit  City 
R.  Co.  56  Fed.  880 — United  States  v.  Sapiu- 
kow.  90  Fed.  650 — United  States  v.  Puleston, 
45  C.  C.  A.  209.  106  Fed.  296— Re  Matthews, 
109  Fed.  614 — United  States  v.  Baltic  Mills 
Co.  59  C.  C.  A.  561,  124  Fed.  41— Alabama 
&  W.  R.  Co.  V.  Burkett,  46  Ala.  577— (^ar- 
roll  V.  State.  58  Ala.  401 — Towson  v.  Denson. 
74  Ark.  viOO,  86  S.  W.  661— San  Francisco 
Gaslight  Co.  V.  Dunn,  62  Cal.  600 — Wilkins 
V.  Abel  I,  26  Colo.  466,  58  Pac.  612— Ex 
parte  White,  4  Fla.  171 — State  ex  rel.  Mc- 
Quaid  V.  Duval  County,  23  Fla.  486,  3  So. 
193 — Lake  County  v.  State,  24  Fla.  268.  4 
So.  705 — Georgia  R.  &  Bkg.  Co.  v.  Smith, 
70  Ga.  703— Macon  &  B.  R.  Co.  v.  Gibson, 
85  Ga.  19,  21  Am.  St.  Rep.  135,  11  S.  R.  442 
— Chicago  v.  Phcenix  Ins.  Co.  126  111.  280. 
18  N.  E.  668— Gaither  v.  Wilson,  164  111. 
548,  46  N.  B.  58 — People  ex  rel.  Akin  v. 
Adams  County,  185  111.  208,  50  N.  E.  1044— 
Highway  Comrs.  v.  Gibson,  7  111.  App.  233 — 
Springfield  v.  London  Ins.  Co.  21  111.  App. 
159— Ketcham  v.  Hill,  42  Ind.  79— Rice  v. 
Keokuk,  15  Iowa,  583 — Lloyd  v.  Silver  Bow 
County,  11  Mont.  413,  28  Pac.  453 — Sloat  v. 
McComl),  42  N.  J.  L.  485 — Raton  Waterworks 
Co.  V.  Raton,  0  N.  M.  85,  49  Pac.  898 — State 
V.  Eureka  Consol.  Mln.  Co.  8  Nev.  24 — 
Fisher  v.  World  Mut.  L.  Ins.  Co.  15  Abb. 
Pr.  N.  S.  370 — People  v.  Boston,  H  T.  &  W. 
R.  Co.  12  Abb.  N.  C.  247— Zumsteln  v.  Mul- 
len, 67  Ohio  St.  409,  66  N.  E.  140— Graff's 
Estate,  191  Pa.  36.  43  Atl.  1101— Pittsburgh 
V.  Home  of  the  Friendless,  3  Pa.  Co.  Ct.  391 
— Portuondo's  Estate,  19  Pa.  Co.  Ct.  422— 
Colegrave's  Estate,  21  Pa.  Co.  Ct.  580 — 
Com.  ex  rel.  Wallace  v.  Plough,  22  Pa.  Co. 
Ct.  44.3 — Portuondo's  Estate.  6  Pa.  Dist.  R. 
464 — Com.  ex  rel.  Wallace  v.  Hough,  8  I»a. 
Dlst.  R.  087— O'Neill  v.  Armstrong,  17  Phlla. 
274 — Lehigh  County  v.  Meyer,  40  Phlla.  Leg. 
Int.  260— Fisher  v.  Kutztown  Sav.  Bank,  3 
Walk.  (Pa.)  481 — Com.  v.  Haddock,  10  Lu- 
zerne Legal  Reg.  84 — Com.  v.  Ford,  29  Gratt. 
688 — Studley  v.  Oshkosh,  45  Wis.  382. 

519.  While  the  general  effect  of  a  proviso 
is  either  to  except  something  from  the  en- 
acting clause,  or  to  qualify  or  restrain  its 
generalities,  or  to  exclude  some  possible 
ground  of  misinterpretation  of  it,  as  ex- 
tending to  cases  not  intended  by  the  legisla- 
ture to  be  brought  within  its  purview,  yet 
in  practice  it  is  not  always  so  limited. 
Chesapeake  &  P.  Toleph.  Co.  v.  Manning,  186 
U.  S.  238,  22  Sup.  Ct.  Rep.  881,  46:  1144 
Cited    in    Interstate    Commerce    Commission    v. 

Baird,  194  U.  S.  37,  48  L.  ed.  866,  24   Sup 
Ct.   Rep.   563. 

520.  A  proviso  carves  special  except  ioirt 
only  out  of  the  bodv  of  the  act;  and  those 
who  set  up  any  such  exception  must  estab- 
lish it  as  being  within  the  words,  as  well  as 
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the  reason,  thereof.    United  States  v.  l)ick- 
son,  15  Pet.  141,  10:  689 

Ryan  v.  Carter,  93  U.  S.  78,  23:  807 

Cited  in  United  States  ▼.  Church  of  the  Holy 
Trinity,  36  Fed.  305 — United  States  t.  Sapin- 
kow,  90  Fed.  659 — Carter  v.  llohbs,  92  Fed. 
599 — Murray  v.  Beal,  97  Fed.  570 — ^Re  Wood- 
bury, 2  N.  B.  N.  Rep.  287,  98  Fed.  837— 
Wall  y.  Cox.  41  C.  C.  A.  413,  101  Fed.  409— 
United  States  v.  Beehe,  58  C.  C.  A.  567,  122 
Fed.  767 — Gould  v.  New  York  L.  Ins.  Co.  132 
Fed.  930 — People  ez  rel.  Gleason  v.  Scannell, 
172  N.  Y.  321,  66  N.  E.  165. 

521.  A  proviso  is  not  always  limited  by 
what  precedes  it.  The  general  purpose  is 
a  more  important  aid  to  the  meaning  than 
any  rule  which  grammar  or  formal  logic 
may  lay  down.  United  States  v.  Whitridge, 
197  U.  S.  135,  25  Sup.  a.  Rep.  406,  49:  696 
Cited  in  United  States  v.  Q.  Falk  &  Bro.  204 

U.  S.  149,  61  L.  ed.  414,  27  Sup.  Ct.  Rep.  191 
— Boston  Traveler  Co.  v.  Purdy,  70  C.  C.  A. 
410.  137  Fed.  718. 

522.  The  proviso  operates  upon  the  entire 
enacting  clause  in  a  statute  removing  the 
bar  of  the  statute  of  limitations  to  a  claim 
against  the  government  provided  the  claim- 
ants were  loyal.    Austin  v.  United  States, 
155  U.  S.  417,  15  Sup.  a.  Rep.  167,    39:  206 
Cited  in  Chesapeake  &  P.  Teleph.  Co.  v.  Man- 
ning, 186  U.  S.  242,  46  L.  ed.  1146,  22  -Sup. 
Ct.  Rep.  881 — Raton  Waterworks  Co.  v.  Ba- 
ton, 9  N.  M.  85,  49  Pac.  898. 

Construction  of  proviso. 

As  Repeal,  see  Duties,  44. 

In  Internal  Revenue  Acts,  see  Internal 

Revenue,  103,  104,  217-219. 
In   Statute  Making  Parties  Competent 

Witnesses,    see    Witnesses,   IV.   g, 

135,  136. 
See  also  Duties,  480. 

523.  A  proviso  is  construed  strictly,  and 
takes  no  case  out  of  the  enacting  clause 
which  does  not  fall  fairly  within  its  terms, 
where  the  enacting  clause  is  general  in  its 
language  and  objects,  and  the  proviso  is 
afterwards  introduced.  United  States  v. 
Dickson,  15  Pet.  141,  10:  689 
Distinguished   in    Hoyt   v.    United    States,    10 

How.  14.3,  18  L.  ed.  368. 

Cited  in  Royce  v.  United  States,  36  Ct.  CI. 
836 — Chance  v.  United  States,  38  Ct.  CI 
81 — ^Thomas  v.  United  States,  38  Ct.  CI. 
133— United  States  v.  Hill,  120  U.  S.  182,  30 
L.  ed.  632,  7  Sup.  Ct.  Rep.  510 — United 
States  V.  Ewing,  140  U.  S.  148,  36  L.  ed. 
390,  11  Sup.  Ct.  Rep.  743— United  States 
V.  Say  lor,  31  Fed.  549 — United  States  v.  Mur- 
phy, 32  Fed.  382— United  States  v.  Church 
of  Holy  Trinity,  36  Fed.  305 — Rand  v.  United 
States,  36  Fed.  675 — Boston  Safe-Deposit  & 
T.  Co.  V.  Hudson,  15  C.  C.  A.  654,  25  U.  S. 
App.  257,  68  Fed.  760 — Puleston  v.  United 
States,  88  Fed.  972 — United  States  v.  New- 
hall,  91  Fed.  529 — Carter  v.  Hobbs,  92  Fed. 
599 — Murray  v.  Beal,  97  Fed.  560  -Re  Wood- 
bury, 2  N.  B.  N.  Rep.  287,  98  Fed.  837— 
Wall  V.  Cox,  41  C.  C.  A.  413,  101  Fed.  400— 
Re  Matthews,  109  Fed.  614— United  States 
V.  Beebe,  58  C.  C.  A.  667,  122  Fed.  767— 
Gould  V.  New  York  L.  Ins.  Co.  132  Fed.  929 
— Ex  parte  Lusk,  82  Ala.  623,  2  So.  140 — 
McRae  v.  Holcomb,  46  Ark.  311 — Stanley  v. 
Wllkerson,  63  Ark.  559,  39  S.  W.  1043— 
Clark*s  Appeal,   58  Conn.   210,   20  Atl.   456 


— Yale  University  v.  New  Haven.  71  Conn. 
337,  43  L.R.A.  497,  42  Atl.  87— raddock  v. 
Balgord,  2  S.  D.  105,  48  N.  W.  840— Wltte 
V.  Koeppen  11  S.  D.  602,  74  Am.  St.  Rep. 
826,  79  N.  W.  831— Southern  Bell  Teleph.  & 
Teleg.  Co.  v.  D'AIemberte,  39  Fla.  37,  21  So. 
570— Galther  v.  Wilson,  164  111.  548.  46  N. 
E.  58— Burke  v.  Snively,  208  111.  342.  71  N. 
B.  327 — Highway  Comrs.  v.  Gibson.  7  111. 
App.  233 — Murray  v.  United  States,  1  Ind. 
Terr.  84,  35  S.  W.  240— State  ex  £el.  Fllck- 
inger  v.  Fisher.  119  Mo.  351,  22  L.R.A.  800, 
24  S.  W.  167— Paxton  &  H.  Irrigating  Canal 
•  ft  Land  Co.  v.  Farmers  &  M.  Irrlg.  &  Land 
Co.  45  Neb.  900,  29  L.R.A.  858,  50  Am.  St. 
Rep.  585,  64  N.  W.  343— Sorensen  v.  Soren- 
sen,  56  Neb.  734,  77  N.  W.  68 — State.  Clark 
Thread  Co.,  Prosecutor,  v.  Kearney  Twp.  56 
N.  J.  L.  64.  25  Atl.  327 — State  ex  rel.  Morris 
V,  Wrlghtson  56  N.  J.  L.  126.  22  L.R.A.  559, 
28  Atl.  56— Atlantic  ft  P.  R.  Co.  v.  Mlngua, 
7  N.  M.  375,  34  Pac.  592 — ^People  ex  rel. 
Gleason  v.  Scannell.  172  N.  Y.  321.  65  N. 
B.  165 — O'Neill  v.  Armstrong,  17  Phlla.  274, 
41  Phlla.  Leg.  Int.  165 — Penn  Mut.  Relief 
Asso.  V.  Folmer,  35  Phila.  Leg.  Int.  440— 
Lehigh  County  v.  Meyer,  40  Phlla.  Leg.  Int. 
260 — Roberts  v.  Yarboro,  41  Tex.  462 — Mar- 
tin V.  McAdams,  87  Tex.  227,  27  8.  W.  255 
— Sackman  v.  Thomas,  24  Wash.  674,  64  Pac. 
819 — Powder  River  Cattle  Co.  v.  Johnson 
County,  8  Wyo.  610,  29  Pac.  361. 

524.  The  proviso  in  the  act  of  March, 
1835,  chap.  303,  forbidding  additional  or 
extra  to  Army  officers  for  disbursing  mon- 
eys appropriated  by  law  during  the  session, 
construed  as  limited  to  appropriations  of 
that  session.  Minis  v.  United  States,  15 
Pet.  423,  10:791 
Cited  in  Fisher  v.  World  Mut  L.  Ins.  Co.  47 

How.  Pr.  466. 

525.  Resort  may  be  had  to  a  proviso,  al- 
though repealed,  as  a  means  of  expounding 
the  residue  of  the  section  which  remains  in 
full  force.  Bank  for  Savings  v.  Field  (Bank 
for  Savings  v.  The  Collector)  3  Wall.  495, 

18:207 
Distinguished  In  German  Sav.  &  Loan  Soc.  v. 

Oulton,  1  Sawy.  699,  Fed.  Cas.  No.  5.362. 
Cited  in  Ex  parte  Crow  Dog  (Ex  parte  Kang- 
Gl-Shun-Ca)  109  U.  S.  561,  27  L.  ed.  1032.  S 
Sup.  Ct.  Rep.  396 — Vlterbo  v.  Frledlander, 
120  U.  S.  726.  80  L.  ed.  782,  7  Sup.  Ct.  Rep. 
962 — Baum  v.  Thoms.  150  Ind.  386.  65  Am. 
St.  Rep.  868,  50  N.  E.  357 — Mason  v.  Cran* 
bury  Twp.  68  N.  J.  L.  159,  52  Atl.  568— 
United  States  v.  Monte,  3  N.  M.  179,  3  Pac. 
45 — (Territory  v.  Luna.  3  N.  M.  224.  3  Pac. 
241 — Re  Lampson.  22  Misc.  209,  49  N.  T. 
Supp.  576 — Phoenix  v.  Reynolds.  13  Phila. 
527 — Phcenix  v.  Reynolds,  34  Phtla.  Leg. 
Int.  60 — Phoenix  v.  Reynolds.  6  liUserrne  !>?- 
gal  Reg.  26 — Washington  v.  Corinth.  65  Tt 
470 — Harrington  v.  Smith  28  Wis.  62. 

526.  A  proviso  in  the  deficiency  appropria- 
tion bill  of  August,  1886,  by  which  the  right 
of  commissioners  to  docket  fees  is  taken 
away,  is  permanent  in  its  operation,  though 
no  express  words  to  that  enect  appear,  and 
it  is  attached  to  a  bill  dealing  with  merely 
temporary  matters.  United  States  v.  Ew- 
ing,  140  U.  S.  142,  11  Sup.  (^.  Rep.  743, 

35:388 
Cited  in  Puleston  v.  United  States,  88  Fed.  972 
—United  States  v.  Puleston,  45  C.  C.  A.  29»» 
106  Fed.  296. 
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527.  Congress,  by  enacting  the  proviso  to 
the  act  of  Jul}r  24,  1897,  §  33,  which  differs 
from  the  proviso  to  the  act  of  October  1, 
1890  (26  Stat,  at  L.  624,  chap.  1244),  §  50, 
only  in  substituting  the  word  •*entry"  for 
the  word  "withdrawal"  as  the  date  when 
the  weight  of  merchandise  withdrawn  from 
bonded  warehouses  is  to  be  taken  as  the 
basis  of  the  duty,  must  be  deemed  to  have 
adopted  the  construction  given  to  the  ear- 
lier proviso  by  the  Attorney  General  and 
followed  by  the  executive  officers  charged 
with  the  administration  of  the  law,  viz., 
that  such  proviso  was  general  in  its  appli- 
cation, and  not  restricted  to  merchandise 
imported  before  the  act  took  effect.  United 
States  V.  G.  Falk  &  Bro.  204  U.  S.  143,  27 
Sup.  a.  Rep.  191,  51:411 

—  Editorial  note. 

Construction  of  provisos.  10:  689 

u.  Miscellaneous  Statutes. 

Tariff  Act,  see  Duties,  473. 

Construction  of  Internal  Revenue  Laws,  see 
Internal  Revenue,  5-10,  290. 

Construction  of  Statute  of  Limitations,  see 
Limitation  of  Actions,  21-26. 

Statutes  Authorizing  Public  Officers  to  Re- 
sell Lots  on  Default  of  Purchaser  from 
the  Public,  see  Municipal  Corporations, 
133. 

Liberal  Construction  of  Statute  Authoriz- 
ing Redemption  from  Tax  Sale,  see 
Taxes,  707,  708. 

528.  While  statutes  providing  for  the  is- 
euance  of  municipal  bonds  should  be  sub- 
stantially complied  with,  yet  proceedings 
under  them  should  not  be  so  technically  con- 
strued and  limited  as  to  make  them  a  mere 
snare  to  investors.  Andes  v.  Ely,  158  U.  S. 
312,  16  Sup.  Ct  Rep.  954,  39:  996 
Oited  la   Provident   Life  &  T.   Co.   v.   Mercer 

Coanty,  170  U.  S.  600,  42  L.  ed.  1159,  18 
Sup.  Ct.  Rep.  788 — D'Estere  v.  New  York,  44 
0.  C.  A.  78,  104  Fed.  608 — Stanley  County 
T.  Coler,  61  C.  C.  A.  384.  113  Fed.  710. 

529.  Statutes  which  are  enacted  for  the 
protection  of  persons  furnishing  materials 
and  labor  for  the  construction  of  public 
works  are  to  be  liberally  interpreted,  and 
not  to  be  so  literally  construed  as  to  defeat 
the  purpose  of  the  legislature.  United  States 
use  of  Hill  V.  American  Surety  Co.  200  U. 
S.  197,  26  Sup.  Ct.  Rep.  168.  50:  437 
Cited  in  Mclnerney  v.  United  States,  74  0.  C. 

A.  659,  143  Fed.  733. 

530.  Statutes  providing  for  the  priority  of 
payment  of  debts  due  the  government,  being 
enacted  for  the  public  good,  ought  to  receive 
a  fair  and  reasonable  interpretation,  accord- 
ing to  the  ju«t  import  of  their  terms.  United 
States  v.  State  Bank  of  North  Carolina,  6 
Pet.  29,  8:  308 
Cited  In   Bowen   v.   United   States.   14   Ct.   CI. 

17.3 — Beaston  v.  Farmers'  Bank.  12  Pet.  134. 
9  L.  ed.  1030— United  States  v.  Duncan,  12 
III.  540— Wyman  v.  KImberly-C»ark  Co.  93 
Wis.  559,  67  N.  W.  932. 

531*  A  liberal  construction  should  be  given 


to  the  clause  of  tlie  Virginia  statute  for  the 
suppression  of  fraud.  Bank  of  United  States 
V.  Lee,  13  Pet.  107,  10:  81 

Cited  in  Hudnall  v.  Paine,  39  Fla.  72,  21  So. 
791. 

532.  Statutes  to  prevent  frauds  on  the 
revenue  are  to  be  fairly  construed,  so  as  to 
carry  out  the  intention  of  the  legislature. 
United  States  v.  Stowell,  133  U.  S.  1,  10  Sup. 
Ct.  Rep.  244,  33:  555 
Cited  in  Hunter  v.  B.  S.  Corning  &  Co.  30  C. 

C.  A.  485,  57  U.  S.  App.  407,  86  Fed.  915— 
ITnlted  States  v.  Riley,  88  Fed.  481— United 
States  V.  Two  Barrels  Whisky,  37  C.  C.  A. 
519,  96  Fed.  480— United  SUtes  v.  246^ 
Pounds  of  Tobacco,  103  Fed.  792 — Roberts 
V.  Pacific  &  A.  R.  &  Nav.  Co.  104  Fed.  579— 
581  Diamonds  v.  United  States,  60  L.R.A. 
599,  56  C-  C.  A.  127,  119  Fed.  561— United 
States  v.  National  Surety  Co.  59  C.  C.  A. 
135,  122  Fed.  909 — United  States  v.  One 
Bay  Horse  &  One  Buggy,  128  Fed.  208 — 
United  States  v.  Cole,  134  Fed.  698 — United 
States  V.  Zemel,  137  Fed.  091. 

533.  An  act  to  authorize  gaming  should  be 
construed  strictly;  every  reasonable  doubt 
should  be  so  resolved  as  to  limit  the  powers 
and  rights  claimed  under  its  authority.  Im- 
plications and  intendments  should  have  no 
place,  except  as  they  are  inevitable  from  the 
language  or  the  context.  Aicardi  v.  Ala- 
bama, 19  Wall.  635,  22:  215 

534.  Provisions  of  law  for  the  sale  of  prop- 
erty for  taxes  must  be  construed  strict] v. 
Washington  v.  Pratt,  8  Wheat.  681,  5:  714 
Cited  in   Mason   v.    Fearson,   9    How.   260,    13 

L.  ed.  130 — Early  v.  Doe,  16  How.  619,  14 
L.  ed.  1083. 

535-6.  Statutes  granting  fees  or  allow- 
ances to  public  officers  will  be  strictly  con- 
strued. United  States  v.  c^hields,  153  U.  S. 
88,  14  Sup.  Ct  Rep.  735,  38:  645 

Cited  in  Bloodgood  v.  United  States,  39  Ct.  CI. 
73— United  States  v.  Van  Duzoe.  185  U.  S. 
281.  46  L.  ed.  910.  22  Sup.  Ct.  Rep.  645— 
Winston  V.  United  States.  63  Fed.  693 — 
Ruhm  V.  United  States,  06  Fed.  535— United 
States  V.  Winston,  19  C.  C.  A.  426,  44  U. 
S.  App.  401,  73  Fed.  156 — Sannders  v.  Unit- 
ed States,  73  Fed.  789— United  States  v.  Col- 
man,  22  C.  C.  A.  136.  46  U.  S.  App.  133,  76 
Fed.  216 — United  States  v.  Denlson,  25  C.  C. 
A.  497,  49  U.  8.  App.  352,  80  Fed.  371— 
Nixon  V.  United  States,  82  Fed.  24— United 
States  V.  Marsh,  45  C.  C.  A.  438,  106  Fed. 
477 — Wight  V.  Meagher  County,  16  Mont. 
480,  41  Pac.  271. 

537.  The  act  of  July  29,  1813  (3  Stat,  at 
L.  49,  chap.  35),  §  7,  providing  for  a 
bounty  to  be  paid  to  owners  of  iishing  ves- 
sels, requires  certain  acts  to  be  done  in 
order  to  obtain  an  allowance  of  public  money, 
and  being  directory  merely  and  not  penal, 
does  not  require  a  strict  interpretation, 
rigidly  confined  to  what  is  so  clearly  ex- 
pressed as  to  admit  of  no  doubt.  It  calls 
for  such  an  interpretation  as  will  guard  the 
public  treasury  from  fraud,  so  far  as  the 
language,  when  fairly  construed,  permits. 
United  States  v.  Nickcrson,  17  How.  204, 

15:  219 


5412 


STATUTES,  n.  ▼. 


17.  Retrospective  Latoa* 

Constitutionality  of,  see  Constitutional 
Law,  IV.  f. 

Retrospective  Operation  of  Constitution,  see 
Constitutional  Law,  64-68a. 

Repeal  of  Prior  Statute  by,  see  infra,  638. 

Retrospective  Operation  of  Repealing  Act, 
see  infra,  691. 

Statute  Curing  Acknowledgment,  see  Ac- 
knowledgment, 3. 

As  to  Appeals  from  Courts  of  District  of 
Columbia,  see  Appeal  and  Error,  1053. 

Statute  Validating  Municipal  Bonds,  see 
Bonds,  V.  j. 

Statute  as  to  Effect  of  Parent's  Naturaliza- 
tion on  Citizenship  of  Minors,  see  Citi- 
zens, 39. 

Punishment  for  Violating  Statute  not  in 
Force  at  Time,  see  Criminal  Law,  3. 

Retroactive  Effect  of  Ratification  of  Collec- 
tion of  Duties,  see  Duties,  13,  505. 

Tariff  Act,  see  Duties,  110. 

Discrimination  in  Taxation  by  Retroactive 
Statute,  see  Taxes,  105. 

See  also  supra,  71,  77,  134,  477;  Constitu- 
tional Law,  946,  986;  Duties,  528;  For- 
feitures and  Penalties,  18;  Parent  and 
Child,  7;  Parties,  309;  Patents,  1101. 

538.  A  statute  founded  upon  a  mistaken 
opinion  of  existing  law  has  no  effect  upon 
rights  arising  prior  to  the  statute.  Talbot 
v.  Seeman,  1  Cranch,  1,  2:  15 
Cited  In  Blanchard  v.  Detroit,  L.  &  L.  M.  R.  Co. 

31  Mich.  49.  IS  Am.  Rep.  142 — Van  Norman 
V.  Circuit  Judge,  45  Mich.  210,  7  N.  W.  796— 
Rhoades  v.  Davis,  51  Mich.  311,  16  N.  W. 
669. 

539.  Congress  may  pass  an  act  defining 
the  terms  of  an  existing  statute,  and  de- 
claring its  construction,  which  act  may  apply 
to  cases  arising  before  its  enactment.  Bailey 
v.  Clark,  21  Wall.  284,  22:  651 
Cited  In  United  States  v.  .Tordan,  2  Low.  Doc. 

543,  Fed.  Ca.s.  No.  15,498 — .Johnson  r.  South- 
ern P.  Co.  196  U.  S.  21,  49  L.  ed.  371,  25 
Sup.  Ct.  Rep.  158 — Wetmore  v.  Markoe.  196 
U.  S.  77,  49  L.  ed.  394,  25  Sup.  Ct.  Rep. 
172— United  States  v.  Claflln,  14  Blatchf.  59, 
Fed.  Cas.  No.  14,799. 

540.  A  subsequent  recognition  and  adop- 
tion, by  a  legislative  act,  of  an  act  done 
without  previous  authority,  is  a  ratification 
of,  and  relates  back  to,  the  act  done.  United 
States  V.  De  la  Maza  Arredondo,  6  Pet. 
691,  8:  547 
Cited  in  Re  Van  Vllet,  10  L.R.A.  453,  43  Fed. 

765. 

£}ditorial  notes. 

Retroactive  laws.  28:  331 ;  41:  94 

Curative  or  confirmatory  statutes.     41:  94 
[Power    to    impose    succession   tax  retro- 
spectively.    8  L.R.A.(N.S.)    1180.] 

Rule  favorin;?  prospective  operation. 

Statute  Repealing  Law  Making  Bank 
Notes  Receivable  for  Public  Debts, 
sec  Payment,  71,  72. 

541.  \\Tiile  the  general  rule  is  that  stat- 
utes should  be  so  construed  as  to  give  them 
only  prospective  operation,  where  the  lan- 


guage employed  expresses  a  contrary  inten- 
tion in  unequivocal  terms,  the  mere  fact 
that  the  legislation  is  retroactive  does  not 
necessarily  render  it  void.  Stephens  v. 
Cherokee  Nation,  174  U.  S.  445,  19  Sup.  Ct 
Rep.  722,  43:  1041 

Cited  in  Lamb  v.  Powder  River  Live  Stock  Co. 

67    L.R.A.    560,   65   C.    C.   A.   572,   132    Fed. 

436 — Schauble  v.  Schuiz,  69  C.  C.  A.  583,  137 

Fed.  391. 

542.  Retrospective  operation  will  be  given 
to  a  statute  affecting  private  rights,  only 
where  incapable  of  other  construction. 
United  States  v.  The  Peggy,  1  Cranch,  103, 

2:  49 

Cited  in  Re  Kean,  2  Hughes,  829,  Fed.  Cas.  No. 

7,630 — Schenk  v.  Peay,  1  Dill.  267,  Fed.  Cas. 

No.  12,451— Rich  v.  Flanders.  39  N.  H.  367 

— Gllliland  v.  Phillips,  1  S.  C.  N.  8.  165. 

543.  A  statute  should  not  be  construed  to 
act  retrospectively  or  to  affect  contracts 
entered  into  prior  to  its  passage,  unless  its 
language  be  so  clear  as  to  admit  of  no  other 
construction.  City  R.  Co.  v.  Citizens'  Street 
R.  Co.  166  U.  S.  557,  17  Sup.  Ct.  Rep.  653, 

41:  1114 
Cited  In  Cleveland  v.  Cleveland,  C.  &  St.  L.  R. 
Co.  93  Fed.  130 — Seaboard  Steel  Casting  Co. 
V.  William  R.  Trigg  Co.  124  Fed.  78. 

544.  The  language  of  the  law  is  entirely 
prospective,  and  laws  are  never  to  be  con- 
strued retrospectively  unless  the  language 
of  the  act  shall  render  such  construction 
indispensable.  Reynolds  v.  M'Arthur,  2  Pet. 
417,  7:  470 
Cited  in  Ladlga  v.  Roland,  2  How.  589,  11  L. 

ed.  390. 

545.  Courts  uniformly  refuse  to  give  to 
statutes  a  retrospective  operation,  whereby 
rights  previously  vested  are  injuriously  af- 
fected, unless  compelled  to  do  so  by  lan- 
guage so  clear  and  positive  as  to  leave  no 
room  to  doubt  that  such  was  the  intention 
of  the  legislature.  Chew  Heong  v.  L^nited 
States,  112  U.  S.  536,  5  Sup.  Ct.  Rep.  25.^», 

28:  770 
Auffm'ordt    v.    Rasin,    102    U.  S.  620. 

26:  262 

McEwcn  v.  Den  ex  dem.  Bulkley,  24  How. 

242  16*  672 

Sohn  V.  Waterson,  17  Wall.  596,         21 :  737 

United    States    v.    Heth,    3    Cranch,    399. 

2:  479 
Murray  v.  Gibson,  15  How.  421,  14:  755 
Har>^ey  v.  Tyler.  2  Wall.  328,  17:  871 

Difitinfjuished'  in  Waples  v.  Dubuque.  116  Iowa, 
1G9.  89  N.  W.  194— Southern  Wlro  Co.  v.  St. 
Louis  Bridge  &  Tunnel  R.  Co.  38  Mo.  App. 
198. 
Cited  In  Sohn  v.  Waterson.  17  Wall.  599.  21 
L.  ed.  738— Twenty  Per  Cent  Cases.  20  Wall. 
187,  22  L.  ed.  341— Chew  Ileong  v.  I'nlted 
States.  112  U.  8.  559,  28  L.  ed.  778,  5  Sup. 
Ct.  Rep.  25.-)— Cook  v.  United  States,  138  V. 
S.  181.  .'?4  L.  ed.  912,  11  Sup.  Ct.  Rep.  268 
—United  St.ites  v.  Burr,  159  U.  S.  82.  40  L. 
ed.  83.  15  Sup.  Ct.  Rep.  1002 — Grossmejer 
V.  United  States.  4  Ct.  CI.  10 — Kennedy  v. 
United  States.  23  Ct.  CI.  366 — Brooke  v.  Mc- 
Craken.  10  Nat.  Bankr.  Reg.  464,  Fed.  Cas. 
No.  1,032— The  Circassian,  12  Am.  L.  Reg. 
N.  S.  290.  Fed.  Cas.  No.  2,720a— The  Cir- 
cassian, 11  BIntchf.  481,  FM.  Cas.  No.  2,- 
726— Cleveland    Ins.    Co.    v.    Reed,    1    Bin. 
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186,  Fed.  Cas.  No.  2,880 — Grey  ▼.  Thomas, 
Fed.  Cas.  No.  5,806— Re  Montgomery.  12 
Nat.  Bankr.  Reg.  824,  Fed.  Cas.  No.  9,732 — 
Pereles  y.  Watertown,  6  BIss.  82,  Fed.  Cas. 
No.  10,980 — Re  Perkins,  10  Nat.  Bankr.  Reg. 
531,  Fed.  Cas.  No.  10,083 — Re  Perkins,  6 
BIss.  187,  Fed.  Cas.  No.  10,983 — Tinker  v. 
Van  Dyke,  14  Nat.  Bankr.  Reg.  114.  Fed. 
Cas.  No.  14,058 — Vaughan  v.  East  Tennes- 
see, v.  &  G.  R.  Co.  2  Bann.  &  Ard.  542,  Fed. 
Cas.  No.  16,898 — Ellis  v.  Connecticut  Mut.  L. 
Ins.  Co.  19  Blatchf.  387,  8  Fed.  85— United 
States  T.  Campbell.  10  Fed.  822 — Manley  y. 
Olney,  32  Fed.  709 — United  States  v.  Hug- 
gett,  40  Fed.  643— McCormlck  v.  Eliot,  43 
Fed.  473— Fuller  v.  United  States,  48  Fed. 
655 — McKean  ▼.  Archer.  52  Fed.  793— United 
States  y.  National  Excb.  Bank,  3  C.  C.  A. 
390,  9  U.  S.  App.  145,  53  Fed.  10 — Central 
Trust  Co.  y.  Sheffield  &  B.  Coal,  Iron  &  R. 
Co.  60  Fed.  16 — McClellan  y.  Pyeatt,  14  C. 
C.  A.  143.  32  U.  S.  App.  104,  66  Fed.  846— 
Anglo-Callfornla  Bank  y.  Secretary  of  Treas- 
ury, 22  C.  C.  A.  540,  48  U.  S.  App.  27. 
76  Fed.  755 — Northwestern  Mut.  L.  Ins.  Co. 
y.  Seaman,  80  Fed.  359 — ^Westlnghouse  Alr- 
Brake  Co.  v.  Great  Northern  R.  Co.  31  C. 
C.  A.  526,  59  U.  S.  App.  592,  88  B'ed. 
262— Strong  y.  United  States,  93  Fed.  259— 
Evans- Snlder-Buel  Co.  y.  McFadden,  58  L. 
R.A.  911,  44  C.  C.  A.  612,  105  F'ed.  812— 
Dodge  y.  Nevada  Nat.  Bank,  48  C.  C.  A.  631, 
109  Fed.  731 — Seaboard  Steel  Casting  Co. 
y.  William  R.  Trigg  Co.  124  Fed.  78 — Joseph 
y.  Southern  R.  Co.  127  Fed.  608 — Henderson 
County  V.  Travelers*  Ins.  Co.  63  C.  C.  A.  471, 
128  Fed.  821 — Lamb  v.  Powder  River  Live 
Stock  Co.  G7  L.R.A.  560,  65  C.  C.  A.  572, 
132  Fed.  436— Duke  y.  State,  56  Ark.  496, 
20  S.  W.  600 — Jones  v.  Stockgrowers  Nat. 
Bank,  17  Colo.  App.  83.  67  Pac.  177 — 
Gumpper  v.  Waterbury  Traction  Co.  68  Conn. 
427,  36  Atl.  806 — American  Invest  Co.  v. 
Thayer,  7  S.  D.  74,  63  N.  W.  233— McFadden 
y.  Blocker.  2  Ind.  Ter.  275,  58  L.R.A.  885, 
48  8.  W.  1043 — Thoenl  v.  Dubuque,  115  Iowa, 
484,  88  N.  W.  967— Elliott  v.  Lochnane,  1 
Kan.  120 — Lawrence  v.  Louisville,  96  Ky. 
599,  27  L.R.A.  561,  49  Am.  St.  Rep.  809, 
29  S.  W.  450 — Kennebec  &  P.  R.  Co.  v. 
Portland  &  K.  R.  Co.  59  Me.  61 — Re  Deake, 
80  Me.  55,  12  Atl.  790 — Re  Lambard,  88 
Mg.  591.  34  Atl.  580 — Bucher  v.  Fitchburg 
R.  Co.  131  Mass.  157,  41  Am.  Rep.  216 — 
Haverhill  v.  Marlborough,  187  Mass.  155,  72 
N.  E.  943— Garfield  v.  Bemls.  2  Allen,  447 
— King  y.  Tirrell,  2  Gray,  333 — Wilson  v. 
Red  Wing  School  District  22  Minn.  400— 
Powers  v.  St.  Paul,  36  Minn.  89,  30  N.  W. 
433 — Mitchell  v.  Wells,  37  Miss.  275— Fur- 
long v.  State,  58  Miss.  735 — Southern  Wire 
Co.  y.  St.  Louis  Bridge  &  Tunnel  R.  Co. 
38  Mo.  App.  198 — Gillette  v.  Hlbbard,  3  Mont. 
417 — Fitzgerald  v.  Fitzgerald  &  M.  Constr. 
Co.  41  Neb.  462.  59  N.  W.  838— Rich  v. 
Flanders,  39  N.  H.  367 — Den  ex  dem.  Ber- 
dan  V.  VanRlper,  16  N.  J.  L.  15 — State,  Mc- 
Govem,  Prosecutor,  v.  Connell,  43  N.  J.  L. 
100 — Browning  v.  Browning,  3  N.  M.  67 J5, 
9  Pac.  677 — Potter  v.  Rio  Arriba  Land  A 
Cattle  Co.  4  N.  M.  661,  17  Pac.  609— At- 
lantic &  P.  R.  Co.  V.  MIngus,  7  N.  M.  375, 
34  Pac.  592— Stern  v.  Bates,  9  N.  M.  291, 
50  Pac.  325 — Bronk  y.  Barckley,  13  App. 
DIv.  85,  43  N.  Y.  Supp.  400 — People  ex  rel. 
Lewlsohn  v.  Court  of  General  Sessions,  90 
App.  Dlv.  210,  80  N.  Y.  Supp.  364 — Carpen- 
ter v.  Shlmer,  24  Hun,  465 — People  ex  rel. 
Peake  v.  Cdumbia  County.  43  N.  Y.  134— 
Peoplo  ex  rel.  Pells  v.  Ulster  County,  6o  N. 
Y.  305— Seton  v.  Hoyt,  34  Or.  280.  43  L. 
R.A.  637.  75  Am.  St.  Rep.  641.  55  Pac. 
067 — Focht  y.  Reading  Stove  Works,  21  Pa. 


Co.  Ct.  525 — Shelly  y.  Dampman,  1  Pa.  Su- 
per. Ct.  119 — Shelly  v.  Dampman,  38  W.  N. 
C.  313 — Flske  v.  Brlggs,  6  R.  I.  563— Ex 
parte  Graham,  13  Rich.  L.  283 — Packscher  y. 
Fuller,  6  Wash.  537,  33  Pac.  875 — .Moore  v. 
Brownfleld,  7  Wash.  26,  34  Pac.  199 — 
Stewart  v.  Vandervort,  34  W.  Va.  630,  12 
L.R.A.  52.  12  S.  E.  736— Maslln  v.  Hiett,  37 
W.  Va.  20,  16  S.  B.  437— Collins  v.  Sherwood, 
50  W.  Va.  146.  40  S.  E.  603. 

546.  Statutes  should  never  be  allowed  a 
retroactive  operation  where  this  is  not  re- 
quired by  express  command  or  by  necessary 
and  unavoidable  implication.  Without  such 
command  or  implication  they  speak  and 
operate  upon  the  future  only.  This  rule  of 
interpretation  should  prevail  especially 
where  the  operation  and  effect  of  a  law  are 
designed,  apart  from  the  intrinsic  merits  of 
the  rights  of  parties,  to  restrict  the  assertion 
of  those  rights.  Murray  v.  Gibson,  15  How. 
421,  14: 755 

547.  Unless  the  intention  that  a  law  is 
to  have  a  retrospective  operation  is  clearly 
evidenced  in  the  law  and  its  purposes,  the 
court  will  presume  that  it  was  enacted  for 
the  future,  and  not  for  the  past.  White  v. 
United  States,  191  U.  S.  545,  24  Sup.  Ct. 
Rep.  171,  48:  295 
Cited  in  Re  Hoople,  93  App.  Dlv.  490,  87   N. 

Y.  Supp.  842. 

Applications  of  rule. 

548.  The  limitation  of  ten  years,  prescribed 
by  Ariz.  Rev.  Stat.  1901,  If  2938,  for  actions 
to  recover  lands  adversely  held,  has  no  appli- 
cation to  such  an  action  brought  between 
the  date  when  such  statute  was  enacted  and 
the  date  when,  by  its  terms,  the  revision 
of  the  statutes  was  to  take  effect.  Herrick 
V.  Boquillas  Land  &  Cattle  Co.  200  U.  S. 
96,  26  Sup.  Ct.  Rep.  192,  50:  388 

549.  The  act  of  March  3,  1851,  making  a 
new  judicial  district  in  the  western  part 
of  Arkansas,  with  jurisdiction  over  certain 
offenses  committed  in  the  Indian  country  ad- 
jacent, did  not  take  away  from  the  eastern  dis- 
trict, which  formerly  extended  over  the 
whole  state,  jurisdiction  over  an  indictment 
then  pending  for  an  offense  committed  in 
the  Indian  country  now  made  a  part  of  the 
new  district.  United  States  v.  Dawson,  15 
How.  467,  14:  775 

550.  The  law  of  Mississippi  providing  that 
certain  property  should  belong  to  the  wife 
notwithstanding  her  coverture,  having  gone 
into  operation  before  property  was  deliv- 
ered to  a  wife,  the  property  cannot  be  re- 
sponsible for  the  husband's  debts.  Price  use 
of  Gaulley  v.  Sessions,  3  How.  624,  11:  755 
Cited  In  Paige  v.  Sessions,  4  How.  122,  11  I^. 

ed.  003— Percy  v.  Cockrill,  4  C.  C.  A.  87,  10 
U.  S.  App.  574,  53  Fed.  881— Henry  v.  Dll- 
ley,  25  N.  J.  L.  305 — Stall  v.  Fulton,  30 
N.  J.  L.  441— Westervelt  v.  Gregg.  12  N. 
Y.  208,  62  Am.  Dec.  160 — Groslouls  v.  North- 
cut,  3  Or.  398 — Trapnell  v.  Conklyn,  37  W. 
Ya.  257,  38  Am.  St.  Rep.  30,  16  S.  E. 
570. 

551.  The  Mississippi  statute  of  limitations 
of  1846,  requiring  actions  on  foreign  judg- 
ments   to    be    brought    within    three   years 
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from  the  time  they  are  rendered,  has  no 
application  to  judgments  rendered  before  its 
passage.    Murray  v.  Gibson,  15  How.  421, 

14:  755 
Cited  in  United  States  y.  Dustin,  Fed.  Cas.  No. 

15»012 — State    ex    rel.    Daviess    County    v. 

Clark,  7  Ind.  469. 

552.  The  provision  in  the  Kevised  Code  of 
Virginia  of  1819,  that  issue  of  a  ca.  sa. 
should  constitute  a  lien  on  land,  related  in 
express  terms  only  to  executions  levied  after 
the  commencement  of  the  act.  Snead  v. 
M'Coull,  12  How.  407,  13:  1043 

553.  The  Missouri  act  of  1872  is  not  re- 
trospective, and  is  applicable  alone  to  fu^ 
ture  acquisitions,  by  aliens,  of  real  estate  in 
Missouri.  Sullivan  v.  Burnett,  105  U.  S. 
334,  26:  1124 
Cited  in  Pilla  r.  German  School  Asso.  23  Fed. 

701. 

554.  N.  Y.  Penal  Code,  §  72,  relating'  to 
bribery,  governs  only  cases  committed  after 
the  Penal  Code  took  effect.  Jaehne  v.  New 
York,  128  U.  S.  189,  9  Sup.  Ct.  Rep.  70, 

32:  398 

555-6.  Past,  as  well  as  future,  cases  were 
comprehended  by  the  act  of  March  3,  1803, 
providing  for  appeals  in  equity  cases,  sub- 
ject to  tiie  same  rules,  regulations,  and  re- 
strictions as  are  prescribed  for  w^rits  of  er- 
ror.    United  States  ▼.  Hooe,  3  Cranch,  73, 

2:  370 

557.  An  act  of  Congress  regulating  appeals 
or  writs  of  error  will  apply  to  cases  then 
pending,  even  if  it  takes  away  the  jurisdic- 
tion of  the  court.  Baltimore  &  P.  R.  Co.  v. 
Grant,  98  U.  S.  398,  25:  231 

Limited  in  Re  Cilley,  58  Fed.  988. 

Cited  in  South  Carolina  v.  Gaillard,  101  U. 
S.  438,  25  L.  ed.  939 — Dennlson  v.  Alexander, 
103  U.  S.  522.  26  L.  ed.  313 — Sherman  v. 
Grinnell,  123  U.  S.  680,  31  L.  ed.  279.  8  Sup. 
Ct.  Rep.  260 — Gurnee  v.  Patrick  County, 
13T  U.  S.  144,  34  L.  ed.  603,  11  Sup.  Ct. 
Rep.  34 — National  Bxch.  Bank  v.  Peters,  144 
U.  S.  572.  36  L.  ed.  546,  12  Sup.  Ct.  Rep. 
767 — Re  Schneider,  148  U.  S.  162,  37  L.  ed. 
406,  18  Sup.  Ct.  Rep.  572— Re  Hall,  167 
U.  S.  42,  42  L.  ed.  70,  17  Sup.  Ct.  Rep.  723 
—Bird  V.  United  States,  187  U.  S.  125.  47 
L.  ed.  103,  23  Sup.  Ct.  Rep.  42 — Gwln  v. 
United  States,  184  U.  S.  674,  46  L.  ed. 
748,  22  Sup.  Ct.  Rep.  526 — Larkln  v.  Saflfar- 
ans,  15  Fed  153 — Manley  v  Olney,  32  Fed 
709— Scott  V.  Hamner,  18  C.  C.  A.  566,  36 
U.  S.  App.  547,  72  Fed.  290 — Gowen  v. 
Bush,  18  C.  C.  A.  573,  36  U.  S.  App.  543, 
72  Fed.  800— Royston  v.  Miller,  76  Fod.  54— 
Campbell  v.  Iron-Silver  Mln.  Co.  27  C.  C. 
A.  649,  55  U.  S.  App.  150,  83  Fod.  646— 
Postal  Teleg.  Cable  Co.  v.  Southern  R.  Co. 
89  Fed.  194 — Emblen  v.  Lincoln  Land  Co 
94  Fed.  71.3— United  States  v.  Kelly,  38  C.  C. 
A.  276,  97  Fed.  461 — Emblen  v.  Lincoln  Land 
•Co.  42  C.  C.  A.  502,  102  B'ed.  562— Columbia 
Wire  Co.  V.  Boyce.  44  C.  C.  A.  590.  104  Fed. 
174— McClaln  v.  Williams,  10  S.  D.  336,  43 
L.R.A.  289,  73  N.  W.  72 — Dabney  v.  Dabney, 
20  App.  D.  C.  453 — Schuster  v.  Weiss.  114 
Mo.  173,  19  L.R.A.  187,  21  S.  W;  438— 
Pendleton  v.  Cowling,  11  Mont.  48,  27  Pac. 
386 — North  Point  Consol.  Irrlp.  Co.  v. 
Utah  &  S.  L.  Canal  Co.  14  Utah.  167,  46  Pac. 
824 — Eastman  v.  Gurrey,  14  Utah,   171,  46 


Pac.  828— Dulin  ▼.  Lillard,  91  Ya.  725»  20 
S.  E.  821. 

558.  The  act  of  Congress  of  March  3,  1885, 
changing  the  jurisdictional  sum  in  appeals 
from  the  supreme  court  of  the  District  of 
Columbia  from  $2500  to  $5000,  only  pro- 
vides for  appeals  or  writs  of  error  thereafter 
allowed,  and  does  not  cut  off  appeals  taken 
before  the  passage  of  the  act.  Keller  \. 
Ashford,  133  U.  S.  610,  10  Sup.  Ct.  Rep. 
494,  33: 667 

559.  The  priority  of  payment  to  the  Unit- 
ed States  out  of  the  effects  of  its  debtors, 
given  by  the  act  of  March  3, 1797,  §  5,  did  not 
extend  to  a  debt  due  before  the  passing  of 
that  act,  although  the  amount  was  not  ad- 
justed at  the  treasury  until  after  the  act  was 
passed.  United  States  v.  Bryan,  9  Crancli, 
374,  3:  764 
Cited  in  People  v.  Remington,  45  Hun,  339 — 

State  V.  Harris,  2  Bail.  L.  600. 

560.  The  clause  in  §  5  of  the  act  of  Con- 
gress for  the  relief  of  insolvent  debtors,  "that 
no  process  against  the  real  or  personal  prop- 
erty of  the  debtor  shall  have  any  effect  or 
operation,  except  process  of  execution,  and 
attachment  in  the  nature  of  execution,  which 
shall  have  been  put  into  the  hands  of  the 
marshal  antecedent  to  the  application,"  ap- 
plies only  to  a  case  where  one  creditor  seeks 
to  obtain  a  preference  by  process  against  the 
debtor's  property  after  his  application  for 
the  benefit  of  the  insolvency  act.  Where  an 
encumbrance  or  lien  on  real  property  had  at- 
tached before  such  application  it  has  a  prior- 
ity of  payment  out  of  the  assigned  fund. 
Tayloe  v.  Thomson,  5  Pet.  358,  8:  154 

561.  The  period  of  four  months  before  pro- 
ceedings in  bankruptcy,  within  which  trans- 
fers of  property  to  give  preference  by  a 
bankrupt  are  void,  having  been  changed  by 
the  act  of  June,  1874,  to  two  months, — ^Held, 
that  a  preference  given  by  a  bankrupt  before 
such  change,  more  than  two  months  before 
proceedings  in  bankruptcy,  vested  a  right  to 
the  property  transferred  in  the  assignee  in 
bankruptcy,  which  was  not  taken  away  by 
such  change  in  the  law.  Auffm'ordt  v.  BLasin, 
102  U.  S.  620,  26:  262 

562.  The  exemption  of  national  banks  by 
the  act  of  June  3,  1864,  from  suits  in  state 
courts  elsewhere  than  in  the  county  or  city 
where  the  banks  are  located  applies  only  to 
suits  brought  after  the  passage  of  the  act. 
First  Nat.  Bank  v.  Morgan,  132  U,  S.  141, 10 
Sup.  Ct.  Rep.  37,  33:  282 

563.  Jurisdiction  under  a  statute,  to  exon- 
erate lands  from  delinquent  taxes,  is  not  con- 
fined to  past  delinquency,  in  the  absence  of 
language  so  confining  it,  or  unless  there  is  a 
necessary  implication  to  that  effect.  Harvey 
V.  Tj'ler,  2  Wall.  328,  17:  871 

564.  A  statute  giving  the  state  a  new 
remedy  for  an  existing  right  to  unpaid  taxes 
is  not  retroactive,  under  the  Constitution  of 
Ohio.  Sturges  v.  Carter,  114  U.  S.  511,  5 
Sup.  Ct.  Rep.  1014,  29:  240 
Cited   In   New   York   L.   Ins.   Co.   v.   Cnyahos* 

County,  99  Fed.  851 — Reynolds  v.  Bowen,  138 
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Ind.  445,  36  N.  E.  756 — Galusha  ▼.  Wendt, 
114  Iowa.  606.  87  N.  W.  512— Oager  v. 
Prout,  48  Ohio  St.  107.  26  N.  E.  1013— 
Hamilton  County  y.  Rosche  Bros.  50  Ohio 
St.  112.  10  L.R.A.  585.  40  Am.  St.  Rep.  653. 
33  N.  B.  40S — Gompf  y.  Wolfinger.  67  Ohio 
St.  150,  65  N.  E.  878 — State  ex  rel.  Davia  & 
8.  Lumber  Co.  y.  Pon,  107  Wia.  425,  51 
IaR.A.  919,  83  N.  W.  706. 

565.  A  statute  restoring  to  its  original 
capacity  a  conveyance  to  charitable  uses  ren- 
dered void  by  an  act  of  the  legislature  re- 
moves any  legal  objection  to  the  gift  which 
originates  in  any  other  manner,  and  which  a 
statute  can  remove.  Philadelphia  Baptist 
Asso.  v.  Hart,  4  Wheat  1,  4:  499 
Cited  !n  MaglU  r.  Brown,  Brightly   (Pa.)   367. 

Fed.  Cas.  No.  8,952. 

566.  A  statute  establishing  the  boundary 
f  a  military  reserve  will  not  be  considered  as 

looking  back  to  titles  already  acquired,  and 
declaring  the  meaning  of  the  compact  under 
which  they  were  acquired,  unless  such  con- 
struction is  rendered  indispensable  by  the 
language  of  the  act.  It  would  be  the  exer- 
^  else  of  a  judicial,  not  of  a  legislative,  power. 
Reynolds  v.  M'Arthur,   2  Pet.   417,  7:470 

567.  Prospective  as  well  as  retrospective 
Application  is  to  be  ^iven  to  a  statute  pro- 
viding that  any  alien,  other  than  alien 
«nemie8,  who  shall  have  actually  resided 
within  the  commonwealth  two  years,  shall, 
during  the  continuance  of  his  residence  there- 
in after  that  period,  be  enabled  to  hold  lands, 
where  the  preamble  shows  an  intention  to 
make  a  general  provision,  and  the  policy  of 
the  state  would  not  be  subserved  by  a  more 
restricted  application.  Beard  v.  Rowan,  9 
Pet.  301,  9:  135 
Cited  In  Grlmke  ▼.  State,  Riley,  L.  15. 

568.  A  statute  changing  the  common  law 
of  the  state,  and  providing  that  wills  shall 
speak  from  the  death  of  tlie  testator,  should 
not  be  given  a  retroactive  effect.  Carroll  v. 
Carroll,  16  How.  275,  14:  936 

Cited  la  Bradford  v.  Matthews,  9  App.  D.  0. 
446 — Colonna  v.  Alton,  23  App.  D.  C.  304— 
Gibbon  V.  Gibbon.  40  Ga.  577 — Johns  v.  Doe. 
33  Md.  522 — Blackbowrn  v.  Tucker,  72  Miss. 
746.  17  So.  737— Williams  v.  Neflf,  52  Pa. 
335 — Waterman  v.  Greene,  12  R.  I.  485. 

569.  The  revision  of  a  municipal  charter 
«fter  the  city  had  issued  its  scrip  in  aid  of 
a  railroad,  by  which  provision  was  made  for 
the  annual  election  of  a  railroad  commis- 
sioner as  a  city  officer,  and  making  him,  ex 

.  officio,  a  member  of  the  board  of  directors 
of  said  railroad,  with  power  of  voting  as 
an  individual  stockholder,  and  requiring  him 
to  receive  the  money  raised  by  tax  for  the 
road,  and  commanding  him  to  redeem,  as  it 
fell  due,  the  scrip  so  issued  to  the  company, 
operated  as  a  curative  act  to  legalize  the 
illegal  issue  of  the  scrip.    Campbell  v.  Ken- 
osha, 5  Wnll.  194,  18:  610 
Cited  in  Otoe  County  v.  Baldwin,  111  U.  S.  15. 
28  L.  ed.  336,  4  Sup.  Ct.  Rep.  265 — Grenada 
County     V.     Brogden     (Grenada     County     y 
Brown)  112  U.  S.  272,  28  L.  ed.  708,  5  Sup. 
Ct.  Rep.  125 — Anderson  v.  Santa  Anna  Twp. 
116    U.    S.    3ff4.    29   L.   ed.   636,    6    Sup.    Ct. 
Rep.  413 — Commissioners  Court  v.  Rather,  48 


Ala.  445 — Shelby  County  Court  v.  Cumber- 
land ft  O.  River  R.  Co.  8  Bush,  218 — Woos- 
ter  y.  Plymouth,  62  N.  H.  216 — State  ex  rel. 
Cleveland  v.  Board  of  Finance  &  Taxation, 
38  N.  J.  L.  265— McLean  v.  State,  8  Helsk. 
200— Bennington  v.  Park,  50  Vt.  205— Redd 
v.  Henry  County,  31  Gratt.  712— B^lsk  v. 
Kenosha,  26  Wis.  29. 

570.  The  act  of  March  3,  1865,  as  to  pay 
for  an  officer's  servant,  has  no  retrospec- 
tive operation.  United  States  v.  Gilmore,  8 
Wall.   330,  19:  396 

571.  The  pension  act  of  February  23, 1853, 
giving  half  pay  to  widows  of  soldiers  of 
the  Revolution,  married  after  January,  1800, 
in  the  same  manner  as  to  those  married  be- 
fore that  date,  who  had  been  provided  for 
by  the  act  of  1848,  is  not  retroactive,  so  as 
to  entitle  the  beneficiaries  to  pensions  from 
the  time  of  the  passage  of  the  earlier  act. 
United  States  v.  Mayes  (United  States  v. 
Alexander)    12  Wall.  177,  20:  381 

572.  The  act  of  Congress  of  June  1,  1872 
(17  Stat,  at  L.  196),  has  no  application  to 
the  question  of  parties  to  a  bill  filed  several 
years  before  the  passage  of  the  act.  Robert- 
son V.  Carson,  19  Wall.  94,  22:  178 

573.  The  provisions  of  the  Chinese  re- 
striction act  of  1884,  that  a  certain  certifi- 
cate shall  be  evidence,  or  the  only  evi- 
dence, of  the  right  of  the  person  "to  whom 
it  is  issued"  to  re-enter*  the  United  States, 
cannot  be  given  such  retrospective  opera- 
tion as  to  include  persons  who  left  the 
country  before  such  certificate  could  have 
been  issued.  Chew  Heong  v.  United  States, 
112  U.  S.  536,  5  Sup.  Ct.  Rep.  255,  28:  770 
Cited  In   Potter  v.  Rio  Arrlbn   Land  &  Cattle 

Co.  4  N.  M.  661,  17  Pac.  609. 

574.  Retrospective  operation  is  not  given 
to  act  of  Congress  Aug.  8,  1890,  that  intox- 
icating liquors  transported  into  a  state  or 
territory  shall  be  subject  to  the  laws  thereof 
enacted  in  the  exercise  of  its  police  powers, 
to  the  same  extent  as  liquors  produced  there- 
in, by  making  it  applicable  to  liquors  which 
arrived  in  Kansas  prior  to  the  passage  of 
such  law,  and  were  sold  after  it  took  effect. 
Re  Rahrer  (Wilkerson  v.  Rahrer)  140  U.  S. 
545,  11  Sup.  Ct.  Rep.  865,  35:  572 

575.  Retroactive  effect  is  not  given  to  a 
statute  making  combinations  in  restraint  of 
trade  illegal  by  applying  the  statute  to  a 
continuation,  after  its  passage,  of  a  pre- 
existing contract.  United  States  v.  Trans- 
Missouri  Freight  Asso.  166  U.  S.  290,  17 
Sup.  Ct.  Rep.  540,  41:  1007 
Cited  In   Flnck   v.   Schneider  Granite   Co.   187 

Mo.   274,   106   Am.   St.  Bep.  452,   86   S.    W. 
213. 

576.  A  statute  which  prohibits  a  foreign 
corporation  which  has  not  filed  a  copy  of  its 
charter  with  the  secretary  of  state,  from 
transacting  business  in  the  state  after  the 
date  on  which  such  statute  goes  into  effect, 
is  not  retroactive  with  re<?ard  to  that  busi- 
ness, even  though  such  business  be  done  in 
pursuance  of  an  earlier  contract.  Diamond 
Glue  Co.  V.  United  States  Glue  Co.  187  U. 
S.   611,  23  Sup.  Ct  Rep.   206,  47:320 
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577.  The  new  remedies  to  compel  compli- 
ance with  the  act  to  regulate  commerce, 
given  by  the  act  of  Ck)ngTess  of  February  19, 
1903,  §  3,  are  so  far  made  applicable  to 
prior  pending  proceedings  to  enforce  the 
former  act  by  the  provision  of  §  4,  that 
pending  causes  shall  not  be  affected  by  the 
repeal  of  conflicting  laws  provided  for  there- 
in, but  shall  be  prosecuted  to  a  conclusion 
in  the  manner  theretofore  provided  "and  as 
modified  by  the  provisions  of  this  act,"  that 
a  decree  granting  the  relief  prayed  for  in 
a  suit  brought  on  behalf  of  the  United  States 

y  its  law  officers  to  enjoin  discrimination  be- 
tween localities,  which  suit  was  unauthor- 
ized because  brought  before  the  passage  of 
the  later  act,  must  be  reversed,  and  the 
cause  remanded  for  further  proceedings  con- 
sistent with  the  act  to  regulate  commerce  as 

riginally  enacted  and  subsequently  amended. 
Missouri  P.  R.  CJo.  v.  United  SUtes,  189  U. 
S.   274,   23    Sup.   Ct.   Rep.   507,        47:811 

578.  A  retrospective  operation  will  not  be 
given  to  the  provision  of  the  act  of  December 
17,  1903  (33  Stat,  at  L.  3,  chap.  1,  U.  S. 
Comp.  Stat  Supp.  1905,  p.  393)/ that  the 
treaty  with  Cuba  of  December  11,  1902  (33 
Stat,  at  L.  2136),  shall  become  effective  on 
the  tenth  day  after  the  exchange  of  ratifica- 
tions, because  such  ratifications  had  in  fact 
been  exchanged  some  time  before  the  statute 
was  enacted.  United  States  v.  American 
Sugar  Ref.  Ck).  202  U.  S.  563,  26  Sup.  Ct. 
Rep.  717,  50:  1149 
Cited   In   Franklin    Sugar   Ref.    Co.    v.   United 

States,   202   U.   S.   581,   50   L.   ed.    1154,   2({ 
Sup.  Ct.  Rep.  720. 

579.  The  act  of  Congress  of  Feb.  3,  1887, 
or  the  relief  of  certain  patentees,  and  valida- 
ting the  letters  patent,  had  no  retroactive 
effect.  Marsh  v.  Nichols,  8.  &  Co.  128  U.  S. 
605,  9  Sup.  Ct.  Rep.  168,  32:  538 


III,  Repeal;   Annulment ;   Amendment. 
a.  In  General. 

Consideration  of  Repealed  Clause  in  Con- 
struing Statute,  see  supra,  400,  401. 

As  to  Alien's  Rights  in  Land,  see  Aliens,  61. 

Right  to  Repeal  Statute  Authorizing  Issu- 
ance of  Railroad  Aid  Bonds,  see  Bonds, 
265. 

Right  to  Impair  Contract  Obligations  by  Re- 
peal or  other  Change  of  Statute,  see 
Constitutional  Law,  IV.  g. 

Repeal  as  Impairment  of  Contract  Obliga- 
tions, see  Constitutional  Law,  IV.  g. 

Repealability  of  Statute,  see  Constitutional 
Law,  1284. 

Amendment  or  Repeal  of  Corporate  Charter, 
see  Corporations,  IV.  c. 

Repeal  as  a  Judicial  Question,  see  Courts, 
159,  160. 

State  Decinions  as  Binding  on  Federal 
Courts,  spe  Courts,  1748-1754. 

As  to  Dower  Rights,  see  Dower,  1. 

Of  Internal  Revenue  Laws,  see  Internal 
Revenue,  10. 


Act  Empowering  President  to  Suspend  Fed* 

eral  Judge,  see  Judges,  3. 
Power  to  Repeal  Statute  Creating  Municipal 

Debt  Limit,  see  Municipal  Corporations, 

116. 
Repeal  of  State  Pilotage  Laws  by  Federal 

Statute,  see  Pilots,  18. 
As  to  Time  for  Removal  of  Cause  for  Pre- 
judice and  Local  Influence,  see  Removal 

of  Causes,  394. 
Right  to  Repeal   Statute  Consenting  to  be 

Sued,  see  States,  274. 
Power  of  Territorial  Legislature  to  Repeal 

Act  of  Congress,  see  Territories,  39. 
Supersedure    of    Statutes    by    Adoption    of 

Treaty,  see  Treaties,  20. 
Whether  Custom  Amounts  to  Repeal  of  Prior 

Law  as  Question  for  Jury,  see  Trial, 

91. 

580.  The  right  of  a  subsequent  legislature 
to  repeal  a  statute  passed  by  a  previous  one 
cannot  be  abridged,  in  regard  to  general 
legislation.    Fletcher  v.  Peck,  6  Cranch,  87, 

3:  162 
Cited  In  Piqua  Branch  of  State  Bank  v.  Knoop» 
16  How.  384,  14  L.  ed.  Q83 — Cummings  ▼. 
Missouri.  4  Wall.  322,  18  L.  ed.  362— Albee 
V.  May,  2  Paine,  80,  Fed.  Cas.  No.  134 — 
Avery  v.  Fox,  1  Abb.  (U.S.)  253,  Fed.  Ca« 
No.  674 — Bishop's  Fund  v.  Rider,  13  Conn. 
06 — State  ex  rel.  Savannah  v.  Dews,  R.  M. 
Cbarlt.  (Oa.)  412 — Gilleland  v.  Schuyler.  » 
Kan.  580 — Chenango  Bridge  Co.  v.  Bingham- 
ton  Bridge  Co.  27  N.  Y.  119. 

581.  A  statute  not  limited  to  a  particular 
time,  until  repealed  by  an  act  professing 
to  repeal  it,  or  by  a  clause  or  section  of 
another  act  directly  bearing  in  terms  upon 
the  particular  matter  of  the  first  act, — not- 
withstanding an  implication  to  the  contrary 
may  be  raised  by  a  general  law  which  em- 
braces the  subject-matter, — is  considered  still 
to  be  the  law  in  force  as  to  the  particulars 
of  the  subject-matter  legislated  upon.  United 
States  V.  Gear,  3  How.  120,  11 :  523 
Cited  In  People's  Bank  v.  ^tna  Ins.    Co.   76- 

Fed.  549— The  J.  D.  Peters,  78  Fed.  373— 
Bailey  Liquor  Co.  v.  Austin,  82  Fed.  786— 
Hawke  v.  Deffebach,  4  Dak.  29,  22  N.  W.  480. 

582.  The  laws  of  an  absolute  monarchy 
are  not  its  legislative  acts;  they  are  the 
will  and  pleasure  of  the  monarch,  expressed 
in  various  ways.  A  royal  order  emanating- 
from  the  King  is  a  supreme  law,  super- 
seding and  repealing  all  other  preceding  onea 
inconsistent  with  it.  United  States  v.  De  la 
Maza  Arredondo.  6  Pet.  691,  -8:  547" 
Cited  In  Rhode  Island  v.  Massachusetts,  12  Pet. 

737,  9  L.  ed.  1265 — Sullivan  v.  Richardson* 
33   Fla.    141,   14    So.   692. 

583.  The  fact  that  the  provisions  omitted 
from  a  new  law  had  been,  before  its  enact- 
ment, declared  to  be  unconstitutional,  af- 
fords a  conclusive  demonstration  of  their 
inconsistenc}'^  with  the  new  law,  and  such 
provisions  therefore  are  not  kept  alive  by 
the  new  law,  the  repealing  clause  of  which 
only  repeals  laws  inconsistent  with  it, 
Vance  v.  W.  A.  Vandercook  Co.  170  U.  S. 
438,  18  Sup.  Ct.  Rep.  674,  42:  110O 

584.  A  recital  in  a  statute  that  a  former 
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statute  was  or  was  not  repealed  is  not  con- 
clusive as  to  such  repeal.  Whether  a  stat- 
ute was  so  repealed  is  a  judicial,  not  a  legis- 
lative, question.  Ogden  v.  Blackledge,  2 
Cranch,  272,  2:  276 

DUtingui^hed    in    Satterlee   v.    Mattbewson,    2 

Pet.  413,  7  L.  ed.  469. 
Cited  in  Koshkonong  t.  Burton,  104  U.  S.  678, 
26  L.  ed.  800 — Ue  Landsberg,  Fed.  Cas.  No. 
8,041 — Maryland  ex  rel.  Partridge  v.  Todd, 
1  Hiss.  71,  Fe6.  Cas.  No.  9,220 — Tinker  v. 
Van  Dyke,  1  FIlpp.  634,  Fed.  Cas.  No.  14.058 
— United  States  v.  Chong  Sam,  47  Fed.  886— 
Boyce  v.  Holmes,  2  Ala.  56 — Dockery  y. 
McDowell,  40  Ala.  481 — People  ex  rel.  Thorne 
y.  Hays,  4  Cal.  136 — Goshen  y.  Stonington. 
4  Conn.  223,  10  Am.  Dec.  121 — Perkins  v. 
Perkins,  7  Conn.  564,  18  Am.  Dec.  120 — 
Jones  y.  Wootten,  1  Harr.  (Del.)  81 — Cun- 
ningham y.  Dixon,  1  Marv.  (Del.)  170,  41  Atl. 
519 — Forsyth  y.  Marbury,  R.  M.  Charlt. 
(Ga.)  334 — State  ex  rel.  Savannah  v.  Dews, 
R.  M.  Cbarlt.  (Ga.)  400— Wilder  v.  Lump- 
kin. 4  Ga.  214 — Rockhold  v.  Canton  Masonic 
Mut.  Benev.  Soc.  129  111.  461.  21  N.  E.  794— 
McKlnney  v.  Springer.  8  Blackf.  507 — Ste- 
phenson y.  Doe,  8  Blackf.  515,  46  Am.  Dec. 
489 — Fisher  v.  Cockerlll,  5  T.  B.  Mon.  135 
— Walston  v.  Com.  16  B.  Mon.  19 — ^Whlte  v. 
Brown,  3  Mart.  N.  S.  20 — Hogatt  v.  Binga- 
man.  7  How.  (Miss.)  578 — State.  Bonney. 
Prosecutor,  y.  Reed,  31  N.  J.  L.  135 — Smith 
y.  Syracuse,  17  App.  Dlv.  71,  44  N.  Y. 
Supp.  852 — People  ex  rel.  Fountain  y.  West- 
chester County,  4  Barb.  75 — Howland  y.  Ed- 
monds, 33  Barb.  454 — Meyer  v.  Roosevelt,  25 
How.  TPr.  107 — Dash  v.  Van  Kloeck,  7  Johns. 
490,  5  Am.  Dec.  291 — People  ex  rel.  Mu- 
tual L.  Ins.  Co.  y.  New  York.  16  N.  Y.  4;i2 
— ^Rodwell  v.  Harrison,  132  N.  C.  49. 
43  S.  E.  540— Bedford  v.  Shilling,  4 
Serg.  &  B.  404,  8  Am.  Dec.  718 — Eakin  v. 
Raub,  12  Serg.  &  R.  361 — Marble  Bldg.  Asso. 
y.  Hocker,  3  Phlla.  498 — Marble  Bldg.  Asso. 
y.  Hocker,  16  Phila.  Leg.  Int.  356.  3  Phila. 
498 — Glrdner  v.  Stephens,  1  Helsk.  285,  2 
Am.  Rep.  700 — Bender  v.  Crawford,  33  Tex. 
751,  7  Am.  Rep.  270 — Ex  parte  Quarrier, 
4  W.  Va.  212 — Vanderpool  v.  La  Crosse  &  M. 
R.   Co.  44  Wis.  668. 

585.  Suspension  of  an  act  for  a  limited 
time  is  not  a  repeal.  Brown  v.  Barry,  3 
Dall.  365,  1 :  638 

Cited  In  Pepin  Twp.  v.  Sage,  64  C.  C.  A.  174, 

129   Fed.   662 — Helnssen   v.    State,    14   Colo. 

235,  23  Pac.  995. 

Editorial  note. 

[Power  to  cure  unconstitutional  statute  by 
amendment.  60  L.R.A.  664.] 

"b.  Repeal  hy  Implication. 

Act  Regulating  Pay  of  Army  Officers,  see 

Army  and  Navv,  51. 
Repeal   of   Joint  Resolution    as   to   Pay   of 

Officer  of  Marine  Corps,  see  Army  and 

Naw,  71. 
Act  Relating  to  Traveling  Expenses  of  Naval 

Officers,  see  Army  and  Navy,  128. 
Act  as  to  Allowance  to  Naval  Officers   for 

Sea  Rations,  see  Army  and  Navy,  144. 
Tariff  Acts,  see  Duties,  39-45,  99,  158. 
Repeal  of  (Confiscation  Act  by  Amnesty  Proc- 
lamation, see  Pardon  and  Amnesty,  37. 
Repeal  of  Statuto  a«   t'^  r'o»n''»'*nsfition   for 

Carrying  MailSy  see  Postoffioe,  76. 


Statute  for  Removal  of  Causes  because  of 
Prejudice  or  Local  Influence,  see  Re- 
moval of  Causes,  172,  174. 

Repeal  by  Prior  Act  of  Fugitive  Slave  Law, 
see  Slaves,  36. 

586.  It  is  necessary  to  a  repeal  by  impli- 
cation by  a  statute  covering  the  whole  sub- 
ject-matter of  a  former  one,  that  the  objects 
of  the  two  statutes  be  the  same.  United 
States  v.  Claflin,  97  U.  S.  546,  24:  1082 
Limited   in   Thaw   v.    Ritchie,    5    Mackey,    218. 

Cited  In  The  Marine  City,  6  Fed.  414— Un!ted 
States  v.  Auffmordt,  19  Fed.  902 — The  Aiir- 
anla,  29  Fed.  103— Sowles  v.  Witters,  55 
Fed.  163— The  J.  D.  Peters,  78  Fed.  373— 
The  Adula,  127  Fed.  857— Re  Mitchell,  120 
Cal.  388,  52  Pac.  799— Sefton  v.  Howard 
County,  160  Ind.  358,  66  N.  E.  891— Wll- 
buin  V.  Territory,  10  N.  M.  408,  62  Pac.  968 
— Davis  v.  Supreme  Lodge,  K.  of  H.  165  N. 
Y.  167,  58  N.  E.  891 — Carpenter  v.  Rus- 
sell. 13  Okla.  283,  73  Pac.  930— Lutz's  Case, 

8  Pa.  Co.  Ct.  138 — Braun  v.  State,  40  Tex. 
Crim.  Rep.  238,  49  S.  W.  620— Snearley  v. 
State,  40  Tex.  Crim.  Rep.  614,  52  S.  W.  547 
— People  ex  rel.  Murphy  y.  McAllister,  10 
Utah,  367,  37  Pac.  578. 

587.  In  construing  statutes  in  pari  materia 
of  different  dates,  the  last  shall  repeal  the 
first  only  when  there  are  express  terms  of 
repeal,  or  where  the  implication  of  repeal 
is  a  necessary  one.  Wilmot  v.  Mudge,  103 
U.  S.  217,  26:  536 

588.  Where  a  jurisdiction  conferred  by 
statute  is  prohibited  by  a  subsequent  stat- 
ute, the  prohibition  is  so  far  a  repeal  of  the 
statute  conferring  the  jurisdiction.  Mer- 
chants' Ins.  Co.  v.  Ritchie,  5  Wall.  541, 

18:  540 
Cited  in  Slmonson  v.  Jordon,  30  Fed.  721. 

General  rule;  implied  repeals  not  fa- 
vored. 

Statute  Making  Bank  Notes  Receivable 
for  Public  Debts  and  Taxes,  sec 
Payment,  72. 

See  also  infra,  613;  Public  Lands,  468. 

589.  Repeals  of  statutes  by  implication 
are  not  favored,  and  are  never  admitted 
where  the  former  can  stand  with  the  new 
act,  but  only  where  there  is  positive  re- 
pugnancy between  the  statutes,  or  the  lat- 
ter is  plainly  intended  as  a  substitute  for 
the  former.  United  States  v.  Levois  (Unit- 
ed States  V.  67  Packages  of  Dry  Goods)  17 
How.  85,  15:  54 
Relfe  V.  Wilson,  131  U.  S.  clxxxi.x.  Appx. 

and,  26:  212 

United  States  v.  Tricon    (United   States  v. 

9  Cases  of   Silk   Hats)    17   How.    97. 

15:  57 
Wood  County  v.  Lackawanna  Iron  &  Coal 
Co.  93  U.  S.  619,  23:  989 

Arthur  v.  Homer,  96  U.  S.  137,  24:  811 

Movins  v.  Arthur,  95  U.  S.  144,  24:  420 

United  States  v.  Lion    (United  States  v.  1 
Package  of  Merchandise)   17  How.  98. 

15:  58 
Harrington  v.  United  States  (The  Distilled 
Spirits)  11  Wall.  356,  20:  167 

Harford  v.  United  States,  8  Cranch,  109. 

3:504 
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Wood  V.  United  States,   16  Pet.   342, 

10:  987 

Re  Kang-Gi-Shun-Ca  (Re  Crow  Dog)  109 
U.  S.  556,  3  Sup.  a.  Rep.  396,      27:  1030 

United  States  v.  Lion  (United  States  v. 
One  Case  of  Clocks)  17  How.  99,      15:  58 

Oited  In  Daviess  v.  Falrbalrn,  3  How.  646,  11 
L.  ed.  765 — United  States  v.  67  Packages 
Dry  Goods,  17  How.  91,  15  L.  ed.  55 — United 
States   V.   9   Cases   Silk    Hats,   17   How.   97, 

15  L.  ed.  57 — ^United  States  y.  1  Case  of 
Clocks,  17  How.  99,  15  L.  ed.  58 — United 
States  V.  Walker,  22  How.  311,  16  L.  ed. 
386 — The  Reform  (United  States  v.  The  Re- 
form) 3  Wall.  633,  18  L.  ed.  110 — Western 
U.  Teleg.  Co.  v.  Eyser,  19  Wall.  432,  22  L. 
ed.  46— Fabbri  v.  Murphy,  95  U.  S.  196,  24 
L.  ed.  470 — Arthur  v.  Homer,  96  U.  S.  140, 
24  L.  ed.  812 — Clay  County  v.  Society  for 
Savings,  104  U.  S.  588.  26  L.  ed.  860 — 
Red  Rock  v.  Henry,  106  U.  S.  601,  27  L. 
ed.  253,  1  Sup.  Ct.  Rep.  434 — Ex  parte  Crow 
Dog  (Ex  parte  Kang-GlShun-Ca)  109  U.  S. 
570,  27  L.  ed.  1035,  3  Sup.  Ct.  Rep.  396 — 
Chew  HeoDg  v.  United  States,  112  U.  S.  549, 
28  L.  ed.  773,  5  Sup.  Ct.  Rep.  255 — Saxon- 
vllle  Mills  V.  Russell.  116  U.  S.  21,  29  L.  ed. 
557,  6  Sup.  Ct.  Rep.  237 — United  States  v. 
I^ngstoD.  118  U.  S.  393,  30  L.  ed.  169,  6 
Sup.  Ct.  Rep.  1185 — Chicago,  M.  &  St  P.  R. 
Co.  V.  United  States,  127  U.  S.  407,  32  L. 
ed.  182,  8  Sup.  Ct.  Rep.  1194 — United  States 
V.  Stowell,  133  U.  S.  17,  33  L.  ed.  559,  10 
Sup.  Ct.  Rep.  244 — Cope  v.  Cope,  137  U. 
S.  686,  34  L.  ed.  833,  11  Sup.  Ct.  Rep.  222-> 
Louisville  Water  Co.  v.  Clark,  143  U.  S.  11, 
36  I.,  ed.  58,  12  Sup.  Ct.  Rep.  346— Ward 
V.  Race  Horse,  163  U.  S.  511,  41  L.  ed.  247, 

16  Sup.  Ct.  Rep.  1076 — McChord  v.  Louis- 
ville &  N.  R.  Co.  183  U.  S.  500,  46  L.  ed. 
297,  22  Sup.  Ct.  Rep.  165— Cote  v.  United 
States,  3  Ct.  CI.  69 — Schmalz  y.  United 
States,  5  Ct.  CI.  301 — Winchester  v.  United 
States,  14  Ct.  Cl.  41 — Smith  v.  United  States, 
32  Ct.  Cl.  312 — Re  Brlnkman,  7  Nat.  Bankr. 
Reg.  424,  Fed.  Cas.  No.  1,884 — Butler  v. 
Russel,  3  Cliff.  256,  Fed.  Cas.  No.  2,243 — 
Cooke  V.  Ford,  2  Fllpp.  32,  Fed.  Cas.  No. 
3,173 — Re  Davis,  Chase,  Dec.  103,  Fed.  Cas. 
No.  3,621a — Dennis  v.  Alachua  County,  3 
Woods,  685,  Fed.  Cas.  No.  3,791 — McGllnchy 
V.  United  States,  4  Cliff.  320,  Fed.  Cas.  No. 
8,803 — The  Revenue  Cutter  No.  1,  Brown 
Adm.  95,  Fed.  Cos.  No.  ll,713^Seavey  v. 
Seymour,  3  Cliff.  454,  Fed.  Cas.  No.  12,596 — 
United  States  v.  Cook  County  Nat.  Bank,  9 
Blss.  59,  Fed.  Cas.  No.  14,853— United  States 
V.  The  Cuba,  2  Hughes,  490,  Fed.  Cas.  No. 
14.898— United  States  v.  100  Barrels  ol 
Spirits,  1  DIJl.  61,  2  Abb.  (U.  S.)  318.  Fed. 
Cas.  No.  15,948 — United  States  y.  Lot  of 
Jewelry,  13  Blatchf.  65,  Fed.  Cas.  No  15,- 
626 — United  States  v.  78  Cases  of  Books.  2 
Bond,  279,  Fed.  Cas.  No.  16,258 — United 
States     V.     Smith,     2     Blatchf.     130,     Fed. 

»  Cas.  No.  16,310— United  States  v.  12,- 
347  Bags  of  Sugar,  1  Abb.  (U.  S.) 
421,  Fed.  Cas.  No.  16,555— United  States 
v.  20  Bales  of  Rubber  Boots,  3  Ware.  208. 
Fed.  Cas.  No.  16,570— United  States  v.  26 
Cases  Rubber  Boots,  1  Cliff.  584,  Fed.  Cas. 
No.  10.571 — Re  65  Terra  Cotta  Vases,  10 
Fed.    SS.]— Flsk    v.    Henarle,    35    Fed.    232  — 

•  The  Me.iominle.  36  Fed.  202 — Northern  P. 
R.  Co.  v.  United  States,  36  Fed.  286- Gil- 
christ V.  Helena,  H.  S.  &  S.  R.  Co.  47  Fed. 
595 — Oowen  v.  Ilarley,  6  C.  C.  A.  196,  12  U. 
S.  A  pp.  574,  56  Fed.  979 — Re  Moore,  66 
Fed.  950 — Re  Secretary  of  Treasury.  71  Fed. 
510 — Anglo-Callfornla  Bank  v.  Secretary  of 
Treasji-y,  22  C.  C.  A.  538,  48  U.  S.  App.  27, 


76  Fed.  753 — Stryker  v.  Grand  County,  21 
C.  C.  A.  300,  40  U.  S.  App.  583,  77  Kod- 
582— Bernardln  v.  Northall,  77  Fed.  852— 
Pratt  County  v.  Society  for  Savings,  32  C. 
C.  A.  599,  61  U.  S.  App.  61.  90  Fed.  236 — 
Roberts  &  Co.  v.  Taft,  48  C.  C.  A.  685,  109 
Fed.  829 — Ban  y.  Columbia  Southern  R. 
Co.  54  C.  C.  A.  420,  117  Fed.  34— Re  Simp- 
son. 119  Fed.  625 — The  Adula,  127  Fed.  837 
—Wright  y.  Stewart,  130  Fed.  918— Guthrie 
v.  Sparks,  65  C.  C.  A.  433,  131  Fed.  449 — 
Wichita  v.  Old  Colony  Trust  Co.  66  C.  C.  A. 
26,  132  Fed.  648— Coats  v.  Hill.  41  Ark. 
151 — Bank  of  British  North  American  y. 
Cahn,  79  Cal.  465,  21  Pac.  863— United 
States  V.  Sampson,  19  App.  D.  C.  435 — 
Branch  Bank  v.  Klrkpatrick.  5  Ga.  36 — 
Wooley  y.  Watkins,  2  Idaho,  598,  22  Pac 
102 — Spencer  v.  State,  5  Ind.  65 — Robinson 
V.  Rlppey,  111  Ind.  113,  12  N.  E.  141 — 
Jones  y.  State,  1  Iowa,  403 — State  y.  Shaw, 
28  Iowa,  78 — Lambe  v.  McCormlck,  116  Iowa, 
173,  89  N.  W.  241— Auld  v.  Butcher,  2  Kan. 
149 — Croasdale  v.  Davis,  9  Kan.  App.  192. 
59  Pac.  667 — State  ex  rel.  Carcass  v.  First 
Dlst.  Judge,  32  La.  Ann.  724 — New  Orleans 
&  C.  R.  Co.  V.  New  Orleans,  34  La.  Ann.  441 
— State  ex  rel.  Lum  v.  Archibald,  43  Minn. 
330,  45  N.  W.  606 — Lane  v.  Missoula  County, 
6  Mont.  476,  13  Pac.  136— Territory  y. 
Luna,  3  N.  M.  224,  S  Pac.  241 — Cortesy  v. 
Territory,  7  N.  M.  99,  19  L.R.A.  356.  ;i2 
Pac.  504 — Robblns  v.  State,  8  Ohio  St.  191 
— Allen  y.  Reed,  10  Okla.  156,  63  Pac 
867 — United  States  v.  Segars,  16  Phlla.  Log. 
Int.  388,  3  Phila.  519 — Bourguignon  Bldff. 
Asso.  V.  Com.  38  Phlla.  Leg.  Int.  324 — Hurst 
V.  Samuels,  29  S.  C.  487,  7  S.  K.  82S— Ilern- 
don  V.  Reed,  82  Tex.  651,  18  S.  W.  665 — 
Chapman  v.  Handley,  7  Utah,  68,  24  Pac 
673 — Hogan  v.  Gulgon,  29  Gratt.  709 — 
Davles  v.  Crelghton,  33  Gratt.  698 — Che«3i- 
peake  &  O.  R.  Co.  v.  Hoard.  16  W.  Va.  279 
— McConlha  v.  Guthrie,  21  W.  Va.  148 — 
Powell  V.  Parkersburg,  28  W.  Va.  708 — 
State  y.  Bowen,  38  W.  Va.  98,  18  S.  K. 
370. 

590.  The  presumption  against  implied  re- 
peal of  a  statute  yields  to  inferences  aris- 
ing from  the  subject-matter  of  legislation. 
Eckloflf  V.  District  of  Columbia,  135  U.  S. 
240,  10  Sup.  Ct.  Rep.  752,  34:  120 
Cited  in  Johnston  v.  United  States,  87  Ct.  Cl. 

.320 — District  of  Columbia  v.  Button,  143 
U.  S.  24,  36  L.  ed.  61,  12  Sup.  Ct.  Rep. 
360 — Gowen  y.  Harley,  6  C  C.  A.  194,  12 
U.  S.  App.  574,  66  Fed.  977. 

^  editorial  note. 

Repeal   of   statute   by   implication. 

20:235 

Rcpagnancy;  intention  to  repeal. 

591.  When  two  acts  upon  the  same  sub- 
ject are  repugnant  in  any  of  their  provi- 
sions, the  latter,  without  any  repealing 
clause,  operates,  to  the  extent  of  the  repug- 
nancy, as  a  repeal  of  the  first.  United 
States  V.  Tynen,  11  Wall.  88,  20:  153 
District  of  Columbia  v.  Hutton,  143  U.  S. 

18,   12   Sup.   Ct.   Rep.   369,  36:  60 

Cited  in  United  States  v.  Auffmordt.  122  U.  S. 
209.  30  L.  ed.  1185,  7  Sup.  Ct.  Rep.  1182 — 
Tracy  v.  Tuffly,  134  U.  S.  223,  33  I.,  ed. 
885,  10  Sup.  Ct.  Rep.  527— Ward  v.  Race 
Horse,  163  U.  S.  511,  41  L.  ed.  247,  16 
Sup.  Ct.  Rep.  1076 — The  Paquete  HalMinn, 
175  U.  S.  685,  44  L.  ed.  323,  20  Sup.  Ct. 
Rep.  290— United  States  v.  Lee  Yen  Tal*.  185 
U.  S.  222,  46  L.  ed.  883,  22  Sup.  Ct.  Rep. 
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629 — Murphy  v.  Utter,  186  U.  S.  105,  46  L. 
«d.  1076,  22  Sup.  Ct.  Rep.  776— Bird  v.  Unit- 
ed States.  187  U.  S.  125,  47  L.  ed.  103,  23 
Sup.  Ct.  Kep.  42 — Barton  r.  United  States, 
23  Ct.  CI.  381 — Thomas  v.  United  States, 
38  Ct.  01.  130— Mllchrist  v.  United  States, 
31  Ct.  CI.  416 — Patterson  v.  Tatum,  3 
Sawy.  160,  Fed.  Cas.  No.  10,830 — United 
States  y.  Cheeseman,  8  Sawy.  429,  Fed.  Cas. 
No.  14,790 — SImonson  v.  Jordan,  30  Fed. 
721 — Manley  v.  Olney,  32  Fed.  709 — ^Nortn- 
•ern  P.  R.  Co.  y.  United  States,  36  Fed.  286 
— United  States  v.  Mexican  Nat.  R.  Co.  40 
Fed.  772 — United  States  y.  Whltcomb  Me 
talllc  Bedstead  Co.  45  Fed.  90— United 
States  ex  rel.  Mcintosh  y.  Crawford,  47 
Fed.  569 — Gowen  y.  Harley,  6  C.  C.  A.  194, 
12  U.  S,  App.  574,  56  Fed.  977— Cleveland 
City  R.  Co.  Y.  Cleveland,  94  Fed.  396 — 
Lloyd  v.  Supreme  Lodge,  K.  of  P.  38  C.  C. 

A.  659,  98  Fed.  71— CoaU  y.  Hill,  41  Ark. 
151— Wood  Y.  State,  47  Ark.  491,  1  S.  W. 
709 — Mack  v.  Jastro,  126  Cal.  133,  58  Pac. 
372 — Purmort  v.  Tucker  Lumber  Co.  2  Colo. 
472 — ^Keese  v.  Denver,  10  Colo.  122,  16  Pac. 
825 — State  ex  rel.  Ohlqulst  y.  Swan,  1  N.  D. 
11,  44  N.  W.  492 — Gassenhelmer  y.  District 
of  Columbia,  6  App.  D.  C.  117 — Callan  y. 
District  of  Columbia,  16  App.  D.  C.  277 — 
Jackson  v.  Davis,  4  Mackey,  211 — Thaw  y. 
Ritchie,  6  Mackey,  218 — Hayes  v.  State.  55 
Ind.  101 — Sharp  y.  Gutcher,  74  Ind.  359 — 
State  V.  Wells,  112  Ind.  242,  18  N.  B.  722 
— State  Y.  Courtney,  73  Iowa,  623,  35  N. 
W.  685— State  v.  Yewell.  63  Md.  121— 
People  Y.  Bossell,  59  Mich.  112,  26  N.  W. 
806 — Felge  y.  Michigan  C.  R.  Co.  62  Mich. 
8,  28  N.  W.  685 — ^Atty.  Gen.  y.  Railroad 
Comrs.  117  Mich.  481,  76  N.  W.  69— De 
Lano  Y.  Doyle.  120  Mich.  262,  79  N.  W.  188 
— Lane  v.  Missoula  County,  6  Mont.  4/7,  13 
Pac.  136 — Brome  v.  Cuming  County,  81  Neb*. 
367.  47  N.  W.  1050— Phillips  y.  Eureka 
County,  19  Nev.  353,  11  Pac.  32 — State  ex 
rel.  Ilallock  v.  Donnelly,  20  Nev.  216,  19 
Pac.  680 — Bracken  v.  Smith,  39  N.  J.  Eq. 
172 — McCartin  y.  Traphagen,  43  N.  J.  Bq. 
832,  11  Atl.  156 — Mersereau  y.  Mersereau  Co. 
61  N.  J.  Eq.  385,  26  Atl.  682 — State,  Roche, 
Prosecutor,  y.  Jersey  City,  40  N.  J.  L.  261 
— Laugblln  v.  Santa  Fe  County,  3  N.  M. 
424,  5  Pac.  817— Victory  Webb  Printing  ft 
Folding  Mach.  Mfg.  Co.  y.  Beccher,  26  Hun, 
61 — People  Y.  Jaehne,  103  N.  Y.  195,  8 
N.  B.  374— State  y.  Davis,  129  N.  C.  572, 
40  8.  B.  112 — Territory  ex  rel.  Ridings  v. 
Neville,  10  Okla,  99,  60  Pac.  790— Little  v. 
Cogswell,  20  Or.  347,  26  Pac.  727— State  y. 
Rogers,  22  Or.  360,  80  Pac.  74 — ^Westfleld  v. 
Tioga  County,  160  Pa.  160,  24  Atl.  700— 
Com.  ex  rel.  Freeman  v.  Westfleld,  11  Pa. 
Co.  Ct.  377— Terrell  v.  State.  86  Tenn.  531,  8 

B.  W.  212 — Durham  y.  State,  89  Tenn.  730, 
18  S.  W.  74 — ^Texas  Mexican  R.  Co.  v.  Jar- 
Yis,  80  Tex.  464,  15  S.  W.  1089 — Hogan  v. 
Ouigon,  29  Gratt.  710 — Davles  v.  Crelghton, 
83  Gratt.  699 — Justice  v.  Com.  81  Va.  211 — 
State  Y.  Carbon  Hill  Coal  Co.  4  Wash.  423, 
80  Pac.  728 — State  ex  rel.  Marinette,  T.  A 
&  W.  R.  Co.  Y.  Tomahawk,  96  Wis.  86,  71  N. 
W.  86. 

592.  No  statute  will  be  construed  as  re- 
pealing a  prior  one,  unless  so  clearly  repug- 
nant thereto  as  to  admit  of  no  other  rea- 
sonable   construction.     Cope    v.    Ck)pey    137 
U.  8.  682,  11   Sup.  Ct.  Rep.  222,       34s  832 
Cited    In    MilcTirist    v.    United    States,    31    Ct. 
CI.   416 — France   v.    Connor,    161    U.    S.    b«. 
40  L.  ed.   620,  16  Sup.  Ct.  Rep.  497 — Ward 
v.  Race  Horse,  163  U.  S.  611,  41  L.  ed.  247, 
16    Sup.    Ct.    Rep.    1076 — ^United    States    v. 


Matthews,  173  XT.  S.  388,  43  L.  ed.  740,  10 
Sup.  Ct.  Rep.  418 — Johnson  v.  Southern  P. 
Co.  196  U.  S.  21,  49  U  ed.  371,  25  Sup.  Ct. 
Rep.  158 — Wetmore  v.  Markoe,  196  U.  S.  77, 
49  L.  ed.  394,  25  Sup.  Ct.  Rep.  172— God- 
dard  v.  Mailler,  80  Fed.  424— McGillen  v. 
Wolff,  83  111.  App.  229. 

593.  A  later  act  will  not  be  held  to  re- 
peal a  prior  one  unless  there  is  a  positive 
/epugnancy  between  the  provisions  of  the 
new  law  and  the  old;  and  even  then  only 
to  the  extent  of  such  repugnancy.  United 
States  V.  Matthews,  173  U.  S.  381,  19  Sup. 
Ct.  Rep.  413,  43:  738 

Cited  in  United   States  v.   Hampton,  41  C.   C. 

A.  626,  101  Fed.  715. 

694.  A  statute  is  impliedly  repealed  by 
a  subsequent  statute  only  so  far  as  the 
provisions  of  the  subsequent  statute  are 
repugnant  to  it,  or  so  far  as  the  latter 
statute,  making  new  provisions,  is  plainly 
intended  as  a  substitute  for  it.  United 
States  V.  Henderson  (Henderson's  Tobacco) 
11  Wall.  652,  20:  235 

Wood  V.  United  States,  16  Pet  842, 

10:  ?87 
Cited  in  South  Carolina  v.  Stoll,  17  Wall.  431, 
21  L.  ed.  654 — Murdock  v.  Memphis,  20  Wall. 
617,  22  L.  ed.  438— Red  Rock  v.  Henry,  106 
U.  S.  601,  27  L.  ed.  253,  1  Sup.  Ct.  Rep. 
434— Pana  v.  Bowler,  107  U.  S.  538,  27  U 
ed.  428,  2  Sup.  Ct.  Rep.  704— Frost  v.  Wenle, 
157  U.  S.  58,  39  L.  ed.  619,  15  Sup.  Ct.  Rep. 
532— United  States  v.  Matthews,  173  tJ.  S. 
388,  43  L.  ed.  741,  19  Sup.  Ct  Rep  413— 
United  States  v.  Lee  Yen  Tai,  185  U.  S.  221, 
46  L.  ed.  883,  22  Sup.  Ct.  Rep.  629 — Schmalz 
V.  United  States,  5  Ct.  CI.  301 — Patterson  v. 
Tatum,  3  Sawy.  169,  Fed.  Cas.  No.  10,830 — 
United  States  v.  Cheesemap,  3  Sawy.  429, 
Fed.  Cas.  No.  14,790 — United  States  v.  Col- 
lier, 3  Blatchf.  833,  Fed.  Cas.  No.  14.833 — 
United  States  v,  150  Bales  Unwashed  Wool, 
Fed.  Cas.  No.  15,932b— United  States  v.  26 
Bales  of  Rubber  Boots,  3  Ware,  208,  Fed. 
Cas.  No.  16,570 — United  States  v.  26  Cases 
of  Rubber  Boots,  1  Cliff.  584,  Fed.  Cas.  No. 
16,571 — Western  Transp.  Co.  v.  The  Great 
Western,  Fed.  Cas.  No.  17,443 — Re  Moore, 
66  Fed.  951 — Ban  v.  Columbia  Southern  R. 
Co.  64  CCA.  418,  117  Fed.  32— Coats  v. 
Hill.  41  Ark.  161— Tlnsley  v.  Craige,  54  Ark. 
852,  16  S.  W.  670 — Jackson  v.  Davis,  4 
Mnckey,  211 — Lane  v.  Missoula  County,  6 
Mont.  477,  13  Pac.  136 — Dunn  v.  Great  Falls, 
18  Mont,  63,  31  Pac.  1017— State  v.  Otis, 
42  N.  H.  73 — Public  Schools  v.  Trenton,  30 
N.  J.  Bq.  676 — State  North  Hudson  Co.  R, 
Co.,  Prosecutors,  v.  Kelly,  34  N.  J.  L.  77 — . 
McGavisk  v.  State,  34  N.  J.  L.  511 — Bogaidus 
v.  Gordan,  53  N.  J.  Eq.  42,  30  Atl.  812— 
Wlnslow  V.  Morton,  118  N.  C  491.  24  S.  E. 
417— Tootle  V.  Kent,  12  Okla.  609,  73  Pac. 
310 — McLaughlin  v.  Hoover.  1  Or.  32 — Com. 
ex  rel.  Freeman  v.  Westfield,  11  Pa.  Co.  Ct. 
377 — Hudson  Furniture  Co.  v.  Freed  Furni- 
ture &  Carpet  Co.  10  Utah,  36,  36  Pac.  132 
— Nelden  v.  CKrk,  20  Utah,  388,  77  Am. 
St.  Rep.  917,  59  Pac.  524 — Moll  v.  Gul^'an, 
29  Gratt,  709 — Union  P.  R.  Co.  v.  Ryan,  2 
Wyo.  429 — State  ex  rel.  Marinette,  T.  &  W. 
R,  Co.  v.  Tomahawk,  96  Wis.  86,  71  N.  W. 
86. 

595.  Where  a  new  statute  covers  the 
whole  subject-matter  of  an  old  one,  adds 
offenses,  and  prescribes  different  penalties 
for  those  enumerated  in  the  old  law,  the 
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former  statute  is  repealed  by  implication, 
as  the  provisions  of  both  cannot  stand  to- 
gether.   Norris  v.  Crocker,  13  How.  429, 

14:  210 
Cited  in  United  States  r.  67  Package  of  Dry 
Goods,  17  How.  06,  15  L.  ed.  67 — ^United 
States  ▼.  Tynen,  11  Wnll.  02.  20  L.  ed.  154 
— United  States  v.  Claflin,  97  U.  S.  551,  24 
L.  ed.  1085 — United  States  ▼.  Auffmordt,  12U 
U.  S.  209,  30  L.  ed.  1185,  7  Sup.  Ct.  Rep. 
1182 — DagRs  V.  Ewell,  3  Woods,  348,  Fed. 
Cas.  No.  3,537 — Re  Davis.  Chase,  Dec.  97, 
Fed.  Cas.  No.  3.621a — United  States  v.  Ben- 
nett, 12  Blatchf.  348,  Fed.  Cas.  No.  14,570— 
United  States  v.  Cheescman,  3  Sawy.  420, 
Fed.  Cas.  No.  14,790— United  States  v.  100 
Barrels  of  Spirits,  2  Abb.  (U.  S.)  318,  1 
Dill.  62,  Fed.  Cas.  No.  15,948— United  States 
v.  Auffmordt,  19  Fed.  897 — Fraser  v.  Alex- 
ander, 75  Cal.  152,  16  Pac.  757 — People  ex 
rel.  Daniels  v.  Henshaw,  76  Cal.  442,  18  Pac. 
413 — Fulton  V.  District  of  Columbia,  2  App. 
D.  C.  438 — United  States  ex  rel.  Miles  Plant- 
ing &  Mfg.  Co.  V.  Carlisle,  5  App.  D.  C.  146 — 
State  Bd.  of  Health  v.  Ross,  191  111.  91,  60 
N.  E.  811 — Spencer  ▼.  State.  6  Ind.  44 — Peru 
&  I.  R.  Co.  V.  Bradshaw,  6  Ind.  148 — Vermil- 
lion County  V.  Potts,  10  Ind.  288 — Coghill 
V.  State,  37  Ind.  113 — Waterworks  Co.  v. 
Burkbart,  41  Ind.  383 — ^Dowdell  v.  State,  58 
Ind.  337 — State  v.  Chrlstman,  67  Ind.  333 — 
Wagoner  v.  State,  90  Ind.  507 — State  v. 
Wells,  112  Ind.  242,  13  N.  B.  722— Pitts- 
burgh, C.  C.  &  St.  L.  R.  Co.  V.  Burton,  130 
Ind.  366,  37  N.  B.  150— State  v.  Studt,  31 
Kan.  246,  1  Pac.  635— State  v.  Estep,  66 
Kan.  420,  71  Pac.  857— Smith  v.  Sullivan, 
71  Me.  153 — Thompson  v.  Lewis,  83  Me.  226, 
22  Atl.  104 — People  v.  Bussell,  59  Mich.  112, 
26  N.  W.  306— Young  v.  Kansas  City,  St. 
J.  &  C.  B.  R.  Co.  33  Mo.  App.  515 — Bogardus 
V.  Gordon,  53  N.  J.  Eq.  45,  30  Atl.  812 — 
Re  Washington  Street,  A.  &  P.  R.  Co.  52 
Hun,  317,  5  -N.  Y.  Supp.  355— People  v. 
Cleary,  13  Misc.  550,  35  N.  Y.  Supp.  588 — 
Mongeon  v.  People,  55  N.  Y.  616 — lleckmann 
V.  Pinkney,  81  N.  Y.  216 — People  v.  Jaehne, 
103  N.  Y.  195,  8  N.  E.  374— State  v.  Davis, 
129  N.  C.  573,  40  S.  B.  112— State  v.  Cor- 
ley,  13  S.  C.  3 — Herron  v.  Carson,  26  W. 
Va.  76— Union  P.  R.  Co.  v.  Ryan,  2  Wyo. 
429. 

596.  The  re-enactment  of  a  subsequent 
statute  covering  the  entire  matter  to  which 
it  and  a  prior  statute  had  reference,  upon 
the  revision  of  the  United  States  statutes, 
is  a  repeal  of  all  statutes  inconsistent  with 
the  re-enacted  statute.  Murdock  v,  Mem- 
phis, 20  Wall.  590,  22:  429 
Cited  in  The  L.   W.   Eaton,   9   Ben.  302,   Fed. 

Cas.  No.  8.612— United  States  v.  Clanin,  14 
Blatchf.  58,  Fed.  Cas.  No.  14,709 — United 
States  V.  Jordan,  2  Low  Dec.  543,  Fed.  Cas. 
No.  15,498 — Re  Dana,  08  Fed.  899. 

597.  The  effect  of  a  statute  as  a  repeal 
by  implication,  arising  from  inconsistency 
of  provisions,  or  from  the  supposed  inten- 
tion of  the  legislature  to  substitute  one 
new  statute  for  all  prior  legislation  on  the 
subject,  is  not  left  to  its  usual  operations, 
but  the  statute  to  be  repealed  must  be  in 
conflict  with  the  act  under  consideration, 
or  that  effect  does  not  follow.  Hess  v. 
Reynolds,  113  U.  S.  73,  5  Sup.  Ct.  Rep. 
377,  28:  927 
Cited  in  United  States  v.  Shaw,  3  L.R.A.  233. 

39  Fed.  435— United  States  v.  Mexican  Nat. 
K.    Co.    40   Fed.    770. 


598.  A  later  statute  will  be  construed  to 
repeal  a  prior  one  by  implication,  only  when 
it  is  80  broad  in  its  terms  and  so  clear  and 
explicit  as  to  show  such  an  intention.  Frost 
V.  Wenie,  157  U.  S.  46,  16  Sup.  Ct.  Rep.  532, 

39:  614^ 
Cited  in  United  States  ▼.  Healey,  160  U.  S. 
147,  40  L.  ed.  373,  16  Sup.  Ct.  Rep.  247— 
United  States  v.  New  York,  160  U.  S.  608, 
40  L.  ed.  554,  16  Sup.  Ct.  Rep.  402— Ward 
V.  Race  Horse,  163  U.  S.  511,  41  L.  ed. 
246,  16  Sup.  Ct.  Rep.  1076 — United  Stales  r. 
Qreathouse,  166  U.  S.  605,  41  L.  ed.  1131,. 
17  Sup.  Ct.  Rep.  701 — ^United  States  y.  Lee 
Yen  Tal,  185  U.  S.  222,  46  L.  ed.  883.  22 
Sup.  Ct.  Rep.  629 — Society  of  Shakers  v. 
Watson,  15  C.  C.  A.  639,  87  U.  S.  App.  141» 
68  Fed.  737 — Butler  v.  United  States,  87 
Fed.  660 — United  States  v.  Blendaur,  63  C. 
C.  A.  639,  128  Fed.  913— Wichita  v.  01<» 
Colony  Trust  Co.  66  C.  C.  A.  26,  132  Fed. 
648 — Florida  B.  C.  R.  Co,  v.  Hazel,  43  Fla. 
270,  99  Am.  St.  Rep.  114,  31  So.  272 — 
Croasdale  v.  Davis,  0  Kan.  App.  192,  50  Pac 
667— Tootle  v.  Kent,  12  Okla.  700,  73  Pac. 
310 — Augusta  Nat.  Bank  v.  Beard,  100  Va. 
701,  42  S.  B.  694 — State  ex  rel.  Marinette, 
T.  ft  W.  R.  Co.  y.  Tomahawk,  06  Wis.  86,. 
71  N.  W.  86. 

Acts  not  wholly  repugnant. 

Tariff  Acts,  see  Duties,  39,  40. 
See  also  infra,  604-606,  613  614. 

599.  A  repeal  of  a  statute  by  implication 
is  not  favored  and  is  never  admitted  where 
the  two  acts  can  be  reconciled.  McCool  v. 
Smith  1  Black,  459,  17:218 
Chew  Heong   v.  United  States,   112  U.   S. 

536,  5  Sup.  Ct.  Rep.  255,  28:770 

{galena  v.  United  States  ex  rel.  Amy  (Galena 
V.  Amy)   5  Wall.  705,  18:  560 

Furman  v.  Nichol,  8  Wall.  44,  19:  370 

Cited  in  Galena  v.  Amj  (Galena  v.  United 
States)  6  Wall.  709,  18  h.  ed.  662 — Western 
U.  Teleg.  Co.  v.  Eyser,  19  Wall.  432,  22  L. 
ed.  46 — Arthur  v.  Homer,  96  U.  S.  140,  24 
L.  ed.  812 — United  States  v.  Taylor,  104  U. 
S.  218,  26  L.  ed.  722 — Clay  County  v.  So- 
ciety for  Savings,  104  U.  S.  588,  26  L.  ed. 
860— Red  Rock  v.  Henry,  106  U.  S.  601,  27 
L.  ed.  253,  1  Sup.  Ct  Rep.  434 — United 
States  V.  Fisher,  109  U.  S.  145,  27  L.  ed. 
886,  3  Sup.  Ct.  Rep.  164 — Fussell  t.  Gregg. 
113  U.  S.  560,  28  L.  ed.  997,  5  Sup.  Ct.  Rep. 
631 — United   States  v.   Langston,    118   U.   S. 

393,  30  L.  ed.  165,  6  Sup.  Ct.  Rep.  1185 — 
Cope  V.  Cope.  137  U.  S.  686,  34  L.  ed.  833,. 
11  Sup.  Ct.  Rep.  222 — Louisville  Water  Co. 
V.  Clark,  143  U.  S.  11,  36  L.  ed.  58,  12  Snp. 
Ct.  Rep.  346 — Smithmeyer  v.  United  States,. 
147  U.  S.  358,  37  L.  ed.  200,  13  Sup.  Ct. 
Rep.  321— Frost  v.  Wenie,  157  U.  8.  58,  S» 
L.  ed.  619,  15  Sup.  Ct.  Rep.  532 — United 
States  V.  Matthews.  173  U.  S.  388.  43  K  e<L 
741,  19  Sup.  Ct.  Rep.  418— Winchester  ▼. 
United  States,  14  Ct.  CI.  41 — Cooke  v.  Ford, 
2  Fllpp.  32,  Fed.  Cas.  No.  3,173 — Re  Davis. 
Chase  Dec.  103,  Fed.  Cas.  No.  3,621a — Dennis 
V.  Alachua  County  3  Woods,  685.  Fed.  Cas. 
N.  3,791 — Re  McConnell,  0  Nat.  Bankr.  Re^. 

394,  Fed.  Cas.  No.  8,712 — Rogers  v.  Weller.  (^ 
BIss.  170,  Fed.  Cas.  No.  12,022 — ^United  States 
V.  Cook  County  Nat.  Bank,  9  Blss.  60.  Fel. 
Ctis.  No.  14.853 — United  States  v.  The  Cuba, 
2  Hughes,  491.  Fed.  Cas.  No.  14,898— Metro- 
politan Trust  Co.  V.  Pennsylvania  S.  &  X.  K. 
R.  Co.  25  Fed.  762— Flsk  v.  Henarie.  35  Fed. 
232 — Northern  P.  R.  Co.  t.  United  States,  3«> 
Fed.  286 — Gilchrist  ▼.  Helena,  H.  S.  &  S.  R. 
Co.    47    Fed.    595 — Central    Trust    Co.    t. 
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Marietta  ft  N.  G.  R.  Co.  1  C.  C.  A.  130.  2 
U.  S.  App.  05,  48  Fed.  874 — Gowen  v.  Ilar- 
ley,  6  C.  C.  A.  196.  12  U.  S.  App.  574.  56 
Fed.  979— Smith  v.  Atchison,  T.  &  S.  F.  U. 
Co.  64  Fed.  277 — Re  Moore,  66  Fed.  949 — 
People's  Bank  ▼.  iEtna  Ins.  Co.  76  Fed.  549 
— Stryker  y.  Grand  County,  23  C.  C.  A. 
300,  40  n.  S.  App.  583,  77  Fed.  582 — Bern- 
ardin  v.  Northall,  77  Fed.  852— Bailey  Li- 
quor Co.  V.  Austin,  82  Fed.  786 — United 
States  y.  Hampton,  41  C.  C.  A.  626.  101 
Fed.  715 — Guthrie  ▼.  Sparks,  65  C.  C.  A. 
433,  131  Fed.  449— English  y.  OUyer,  28 
Ark.  327— Coats  y.  Hill,  41  Ark.  151— Col- 
lins V.  State,  3  S.  D.  24,  51  N.  W.  776 — 
Harper  y.  Cunningham,  6  App.  D.  C.  208 — 
United  States  v.  Sampson.  19  App.  D.  C.  435 
— Wooley  y.  Watklns,  2  Idaho,  598,  22  Pac. 
102 — Doan  y.  Logan  County,  3  Idaho,  46,  26 
Pac.  167 — Croasdale  y.  Davis,  9  Kan.  App. 
192,  59  Pac.  667 — State  ex  rel.  Carcass  y. 
First  Dlst.  Judge.  32  La.  Ann.  724 — New  Or- 
leans &  C.  R.  Co.  y.  New  Orleans,  34  La. 
Ann.  441 — State  ex  rel.  Lnm  y.  Archibald, 
48  Minn.  330,  45  N.  W.  606 — Lane  y.  Mis- 
soula County,  6  Mont.  477,  13  Pac.  136 — 
Jobb  y.  Meagher  County,  20  Mont.  433,  51 
Pac.  1034 — Wlnslow  y.  Morton,  118  N.  C. 
491,  24  S.  E.  417— People  ex  rel.  Olcott  v. 
House  of  Befuge  for  Women,  22  App.  Diy. 
257.  47  N.  Y.  Supp.  767— Gillette  y.  Sharp, 
Dissenting  Opinion  by  Garber,  J.  7  Nev.  247 
— United  States  y.  Foreman,  5  Okla.  257.  48 
Pac.  92 — Territory  ex  rel.  Ridings  v.  Neville, 
10  Okla.  99.  60  Pac.  790— Allen  y.  Reed,  10 
Okla.  156.  63  Pac.  867 — Carpenter  y.  Russell, 
13  Okla.  283,  73  Pac.  930— Sifred  y.  Com. 
104  Pa.  182— Sigfred  y.  Com.  41  Phlla.  Leg. 
Int.  479— Ilurst  v.  Samuels,  29  S.  C.  487,  7 
8.  B.  822 — Chapman  y.  Handley,  7  Utah,  59, 
24  Pac.  673 — Hogan  v.  Gulgon,  29  Gratt. 
709 — Davles  y.  Crelghton,  33  Gratt.  698 — 
Fulkerson  v.  Bristol,  95  Va.  5,  27  S.  E.  815 
— McConlha  y.  Guthrie,  21  W.  Va.  149— 
State  y.  Enoch,  26  W.  Va.  257 — State  y. 
Bowen,  38  W.  Va.  98,  18  S.  B.  375— State 
ex  rel.  Gates  y.  Public  Lands,  106  Wis.  586, 
82  N.  W.  549. 

600.  Repeals  by  implication  are  not  fa- 
vored, and  when  two  statutes  covering  in 
whole  or  in  part  the  same  matter  are  not 
absolutely  irreconcilable,  effect  should  be 
given,  if  possible,  to  both  of  them.  United 
States  V.  Greathouse,  166  U.  S.  601,  17  Sup. 
Ct.  Rep.  701,  41:  1130 

601.  Where  two  statutes  cover,  in  whole 
or  in  part,  the  same  matter,  and  are  not 
wholly  irreconcilable,  no  purpose  to  repeal 
being  clearly  expressed  or  indicated,  effect 
is  to  be  given  to  both.  United  States  v. 
Healey,  160  U.  S.  136,  10  Sup.  Ct.  Rep. 
247,  40: 369 
Cited  in  United  States  v.  Greathouse,  1C6  U. 

S.  603,  41  L.  ed.  1131,  17  Sup.  Ct.  Rep. 
701 — The  Paquete  Habana,  175  U.  8.  685, 
44  L.  ed.  323,  20  Sup.  Ct.  Rep.  290. 

602.  If,  by  any  reasonable  con nt ruction, 
two  statutes  can  stand  together,  tlioy  must 
so  stand;  if  harmony  is  imposBibie.  and 
only  in  that  event,  the  former  law  is  re- 
pealed in  part  or  wholly,  as  the  case  may 
D€.  South  Carolina  «x  rel.  Wagner  v.  Stoll, 
17  Wall.  425,  21 :  650 
Cited  In  Venable-y.  Richards,  105  U.  8.  638, 

26  L.  ed.  1197 — Ex  parte  Crow  Dog  (Kx 
parte  Kang-GI-Shun-Ca)  109  U.  S.  570,  27 
L.    ed.    1035,    3    Sup.    Ct.    Rep.    396 — Chew 


Heong  y.  United  States,  112  V.  S.  550,  28 
L.  ed.  774,  5  Sup.  Ct.  Rep.  255 — Hayes  y. 
Holly  Springs,  114  U.  S.  126,  29  L.  ed. 
83,  5  Sup.  Ct.  Rep.  785 — United  States  y. 
Langs  ton,  118  U.  S.  893,  30  L.  ed.  165,  6 
Sup.  Ct.  Rep.  1185 — Louisville  Water  Co.  v. 
Clark.  148  U.  S.  11,  36  L.  ed.  58,  12  Sup.  Ct. 
Rep.  346 — United  States  v.  Mexican  Nat.  R. 
Co.  40  Fed.  772— Gilchrist  v.  Helena,  II.  S. 
&  S.  R.  Co.  47  Fed.  595 — Gowen  y.  Harley, 

6  C.  C.  A.  196,  12  U.  S.  App.  574.  56  Fed. 
979 — State  ex  rel.  Lum  v.  Archibald,  43 
Minn.  330,  45  N.  W.  606 — Carpenter  v.  Ruh- 
sell,  13  Okla.  283,  73  Pac.  930 — Durham  v. 
State,  89  Tenn.  754,  18  8.  W.  74 — State  y. 
Enoch,   26  W.  Va.  257. 

603.  Where  two  acts  are  not  in  express 

terms    repugnant,    yet    if    the    latter    act 

covers  the  whole  subject  of  the  iormer,  with 

new  provisions,  it  will  operate  as  a  repeal 

of  the  former  act.    United  States  v.  Tynen, 

11  Wall.  88,  20:  153 

Pana  v.  Bowler,  107  U.  S.  529,  2  Sup.  Ct. 

Rep.  704,  27:424 

Cited  In   Henderson's  Tobacco    (United   States 

y.  356  Caddies  of  Tobacco)   11  Wall.  657.  20 

L.  ed.  237— South  Carolina  v.  Stoll,  17  Wall. 

481,   21   L.   ed.    654 — Murdock   v.    Memphis, 

20    Wall.    617,    22    L.    ed.    438 — Artnur    y. 

Homer,  96  U.   S.   140,  24   L.  ed.   812— Ktog 

y.  Cornell,   106  U.  S.   396,   27   L.   ed.   60,   1 

Sup.  Ct.  Rep.  313 — Red  Rock  v.  Henry,  106 

U.   S.   601,   27   L.  ed.   253.   1    Sup.   Ct.   Rep. 

434 — Cook    County    Nat.    Bank    v.     United 

States,  107  U.  S.  451,  27  L.  ed.  539.  2  Sup. 

Ct.  Rep.  561 — Pana  v.  Bowler,  107  U.  S. 

538,  27  L.  ed.  428,  2  Sup.  Ct.  Rep.  704 — 

United  States  y.   Fisher.   109  U.  S.  145,  27 

L.  ed.  886.   3   Sup.   Ct.   Rep.   154 — Ex   parte 

Crow  Dog   (Ex  parte  Kang-GI-Shun-Ca)    109 

U.   S.   570,  27  L.  ed.  1035,  3  Sup.  Ct.  Rep. 

396 — ^Fussell  y.  Gregg,  113  U.  S.  560,  28  L. 

ed.  997,  5  Sup.  Ct.  Rep.  631 — United  States 

y.  Anffmordt,  122  U.  S.  209,  30  L.  ed.  1185, 

7  Sup.  Ct.  Rep.  1182— Frost  v.  Wenle,  157 
U.  S.  58,  39  L.  ed.  619,  15  Sup.  Ct.  Rep. 
532 — Henrietta  MIn.  ft  Mill.  Co.  v.  Gardner, 
173  U.  S.  128.  43  L.  ed.  639,  19  Sup.  Ct. 
Rep.  327 — Cooke  v.  Ford,  2  Fllpp.  32,  Fed. 
Cas.  No.  8,173 — Patterson  v.  Tatum,  8  Sawy. 
169,  Fed.  Cas.  No.  10,830 — United  States 
y.  Barr,  4  Sawy.  256,  Fed.  Cas.  No.  14,527 — 
United  States  v.  Bennett,  12  Blatchf.  348, 
Fed.  Cas.  No.  14,570 — United  States  v. 
Cheeseman,  3  Sawy.  429.  Fed.  Cas.  No.  14.- 
790 — Woods  y.  Jackson  Iron  Mfg.  Co.  Holmes, 
385.  Fed.  Cas.  No.  17.993 — Re  65  Terra 
Cotta  Vases.  10  Fed.  883 — Stubblefleld  v. 
Mcnzles,  8  Sawy.  49,  11  Fed.  275 — United 
States  y.  Auffmordt.  19  Fed.  897 — The  Au- 
rania,  29  Fed.  103 — Gladstone  v.  Throop, 
18  C.  C.  A.  66,  37  U.  S.  App.  481.  71  Fed. 
347— United  States  v.  Taranto.  74  Fed.  220 
— Butler  y.  United  States.  87  Fed.  660 — 
Rogers  v.  Nashville,  C.  &  St.  L.  R.  Co.  33 
CCA.  540,  62  U.  S.  App.  097.  91  Fed.  323 
— Cleveland  City  R.  Co.  v.  Cleveland.  94 
Fed.  396 — Lloyd  v.  Supreme  Lodge  K.  of  P. 
38  C  C  A.  659.  98  Fed.  71— Columbia  Wire 
Co.  y.  Boyce,  44  C.  C  A.  590,  104  Fed.  174 
— United  States  v.  Auffmordt,  19  Fed.  897 — 
Hogane  v.  Hogane.  57  Ark.  511,  22  S.  W. 
107 — Treadwell  y.  Yolo  County,  62  Cal.  564 — 
Kcese  v.  Denver.  10  Colo.  122.  15  Pac.  825— 
State  ex  rel.  Rclley  v.  Chatfleld,  71  Conn.  112, 
40  Atl.  922 — Fair  Haven  &  W.  B.  Co.  y.  New 
Haven,  75  Conn.  446.  53  Atl.  960 — People 
v.  Sponsler.  1  Dak.  293,  46  N.  W.  459 — Col- 
lins v.  State,  3  S.  D.  24.  51  N.  W.  77(3  - 
Husbands  y.  Talley,  3   Penn.    (Del.)    98,   47 
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Atl.  1009 — Jackson  ▼.  Davis,  4  Mackey,  211 
— Fulton  V.  District  of  Columbia,  2  App. 
D.  C.  438 — Gasseohelmer  v.  District  of  Co- 
lumbia, 6  App.  D.  C.  117 — Wirt  v.  Stubble- 
fleld,  17  App.  D.  C.  290 — Waterworks  Co.  ▼. 
Burkhart,  41  Ind.  383 — State  y.  Studt,  31 
Kan.  246,  1  Pac.  035 — Breltung  v.  Llndauer, 
87  Mich.  233 — Young  v.  Kansas  City,  St. 
J.  &  C.  B.  B.  Co.  83  Mo.  App.  515 — Opinion 
of  Justices,  66  N.  H.  669,  33  Atl.  1076— 
Bogardus  v.  Gordon,  58  N.  J.  Eq.  42,  30  Atl. 
812— State  v.  Cruslus,  57  N.  J.  L.  282,  31 
Atl.  235 — Cortesy  v.  Territory,  7  N.  M.  93, 
19  L.R.A.  354,  32  Pac.  504 — People  ex  rel. 
McLaughlin  r.  Police  Comrs.  79  App.  Dlv. 
90,  79  N.  Y.  Supp.  710— Victory  Webb 
Printing  &  Folding  Mach.  Mfg.  Co.  t.  Beech- 
er,  26  Ilun,  51 — Armbnister  v.  Wilson,  43 
Hun,  263 — Wlnslow  v.  Morton,  118  N.  C. 
492,  24  N.  E.  417— Com.  v.  Westfleld,  1  Pa. 
Dlat.  R.  501— Volgt  v.  Gulf,  W.  T.  &  P.  R. 
Co.  94  Tex.  866,  60  S.  W.  658— Union  P. 
R.  Co.  V.  Ryan,  2  Wyo.  429. 

604.  Although  two  acts  are  not  in  express 
terms  repugnant,  yet  if  the  later  act  cov- 
ers the  whole  subject  of  the  first  and  em- 
braces new  provisions,  plainly  showing  that  it 
was  intended  as  a  substitute  for  the  first  act, 
it  will  operate  as  a  repeal  of  that  act. 
District  of  Columbia  v.  Hutton,  143  U.  S. 
18,  12  Sup.  a.  Rep.  369,  36:  60 

Van  Wyck  v.  Knevals,  106  U.  S.  360,  1  Sup. 

Ct.  Rep.  336,  27:  201 

Fisk  V.  Henarie,  142  U.  S.  459,  12  Sup.  Ct. 

Rep.  207,  35:  1080 

Henrietta  Min.  &  Mill.  Co.  v.  Gardner,  173 

U.  S.  123,  19  Sup,  Ct.  Rep.  327,  43:  637 
The  Habana,  175  U.  S.  677,  20  Sup.  Ct.  Rep. 

290,  44: 320 

Diatinguished  In  United  States  y.  Shaw,  8  L. 

R.A.  282,   39   Fed.  434. 

Cited  In  Red  Rock  v.  Henry,  106  U.  8.  601,  27 
L.  ed.  253,  1  Sup.  Ct.  Rep.  434 — Pana  v. 
Bowler,  107  U.  S.  538,  27  L.  ed.  428.  2  Sup. 
Ct.  Rep.  704 — United  States  v.  Auffmordt, 
122  U.  8.  209.  30  L.  ed.  1185,  7  Sup.  Ct. 
Rep.  1182— Flsk  v.  Henarie,  142  U.  S.  468, 
35  L.  ed.  1083.  12  Snp.  Ct.  Rep.  207— Dis- 
trict of  Columbia  v.  Hutton,  143  U.  S.  27, 
86  Xj.  ed.  62.  12  Snp.  Ct.  Rep.  369 — Frost  ▼. 
Wenle,  157  U.  S.  58,  39  L.  ed.  619,  X5  Sup. 
Ct.  Rep.  532 — The  Pnquete  Habana,  175  U. 
8.  685.  44  L.  ed.  323.  20  Sup.  Ct.  Rep. 
290 — Northern  P.  Terminal  Co.  v.  Lowen- 
berK,  9  Sawy.  351,  18  Fed.  342— United 
States  V.  Auffmordt,  10  Fed.  897 — Auf^st  v. 
Calloway,  35  Fed.  .S85 — Erwln  v.  United 
Statps,  2  L.R.A.  233,  37  Fed.  478— United 
States  ez  rel.  Mcintosh  t.  Crawford,  47  Fed. 
569 — Gowen  v.  Harley.  6  C.  C.  A.  194.  12 
U.  S.  App.  574,  56  Fed.  977 — La  Republlque 
Francalse  v.  Schultz,  57  Fed.  40 — McGlas- 
han  V.  United  States,  18  C.  C.  A.  174.  34 
U.  S.  App.  547.  71  Fed.  436— Butler  v. 
United  States,  87  Fed.  660 — Lloyd  v.  Su- 
preme Lodge  K.  of  P.  38  C.  C.  A.  659,  98 
Fed.  71 — Columbia  Wire  Co.  v.  Boyce,  44 
C.  C.  A.  590,  104  Fed.  174— Saunders  v. 
United  States,  51  C.  C.  A.  669,  114  Fed.  43 
— Chnuncey  ▼.  Dyke  Bros.  55  C.  C.  A.  58S, 
119  Fed.  10— The  Adula,  127  Fed.  858-^ 
Mack  V.  Jastro,  126  Cal.  133.  58  Pnc.  372 — 
State  ex  rel.  Edcrerly  v.  Currle.  3  N.  D.  318. 
55  N.  W.  858— Collins  v.  State.  3  S.  D.  '.£4, 
51  N.  W.  776 — Busby  ▼.  Rllcy,  6  S.  D.  405. 
61  N.  W.  164— Fulton  v.  District  of  Colum- 
bia, 2  App.  D.  C.  438 — Cnllan  v.  District  of 
Columbia,  16  App.  D.  C.  277 — Roth  ▼.  Dls- 
trlct    of    Columbia,    16    App.    D.    C.    333 — 


United   States  ez   rel.   Bride  ▼.   Macfarland, 

18  App.  D.  C.  125 — Barnard  r.  Oall,  43 
La.  Ann.  961,  10  So.  5 — Opinion  of  the  Jus- 
tices. 66  N.  H.  669,  33  Atl.  1076— People 
y.  Cleary,  18  Misc.  550,  35  N.  Y.  Supp.  58S 
—Re  New  York  Inst.  121  N.  T.  241,  24  N. 
E.  378 — Bates  y.  Baltimore  &  O.  R.  Co.  39 
Ohio  St.  165 — Eldred  v.  Becker.  60  Wis. 
46,  18  N.  W.  642 — Jones  v.  Foster,  61  Wis. 
28,  20  N.  W.  785 — State  ex  rel.  Marinette, 
T.  &  W.  R.  Co.  y.  Tomahawk.  96  Wis.  86, 
71  N.  W.  86. 

605.  A  statute  will  not  repeal  a  prior 
statute  merely  because  it  repeals  some  of 
its  provisions  and  admits  others,  or  addn 
new  provisions;  the  latter  act  operates  as  a 
repeal  only  when  it  plainly  appears  that  it 
was  intended  as  a  substitute  for  the  first 
act.  Chicago,  M.  &  St.  P.  R.  CJo.  v.  United 
States,  127  U.  S.  406,  8  Sup.  Ct.  Rep.  1194, 

32:  180 
Cited  In  United  States  v.  Tynen,  11  Wall.  92. 
20  L.  ed.  154 — South  Carolina  y.  Stoll.  17 
Wall.  431,  21  L.  ed.  654— Kohlsaat  y.  Mur- 
phy, 96  U.  S.  158,  24  L.  ed.  846 — Cook  Coun- 
ty Nat.  Bank  y.  United  States,  107  U.  8. 
451,  27  L.  ed.  539,  2  Sup.  Ct.  Rep.  561 — 
Ex  parte  Crow  Dog  (Ex  parte  Kang-Gl-Shnn- 
Ca)  109  U.  8.  570,  27  L.  ed.  1035.  3  Sup. 
Ct.  Rep.  396 — United  States  y.  Auffmordt, 
122  U.  8.  209,  30  L.  ed.  1185,  7  Sup. 
Ct.  Rep.  1182 — District  of  Columbia  y.  Hut- 
ton, 143  U.  8.  27,  36  L.  ed.  63,  12  Sup.  Ct. 
Rep.  369— Tracy  y.  TuLly,  134  U.  S.  223, 
33  L.  ed.  885,  10  Sup.  Ct.  Rep.  527— United 
States  v.  Matthews,  173  U.  S.  388.  43  L.  ed. 
741,  10  Sup.  Ct.  Rep.  413 — United  States 
y.  Lee  Yen  Tal,  185  U.  S.  222,  46  L.  ed.  8S:{. 
22  Sup.  Ct.  Rep.  629 — Cote  v.  United  States, 
3  Ct.  CI.  70— Smith  y.  United  States.  32  Ct. 
CI.  312— Butler  y.  Russcl,  3  Cliff.  257.  Fed, 
Cas.  No.  2,243 — Cooke  y.  Ford,  2  Fllpp.  32, 
Fed.  Cas.  No.  3.173 — Oohen  y.  Texas  P.  R. 
Co.  2  Woods,  347,  Fed.  Cas.  5.506 — Hamlin 
y.  Pettlbone,  6  Blss.  171,  Fed.  Cas.  No.  5.- 
995 — The  Revenue  Cutter  No.  1.  Brown  Adm. 
95,  Fed.  Cas.  No.  11,713 — ^United  States  t. 
Bennett.  12  Blatchf.  849,  Fed.  Cas.  No.  14.570 
— United  States  y.  Cook  County  Nat.  Bank, 
9  Blss.  59,  Fed.  Cas.  No.  14,853 — Woods  v. 
Jackson  Iron  Mfg.  Co.  Holmes,  385.  Fed. 
Cas.  No.  17.993 — United  States  y.  Auffmordt, 

19  Fed.  899 — Gowen  y.  Harley,  6  C.  C.  A. 
196,  12  U.  8.  App.  574,  56  Fed.  979— Smith 
y  Atchison,  T.  &  8.  F.  R.  Co.  64  Fed.  277 — 
Re  Moore,  66  Fed.  950 — Gladiitone  v.  Throop. 

18  C.  C.  A.  66.  87  U.  8.  App.  481.  71  Fed. 
347 — Kent  ▼.  United  States.  19  CCA.  644, 
38  U.  8.  App.  654.  73  Fed.  682 — Stryker  v- 
Grand  County,  23  C  C  A.  300,  40  V.  S.  App. 
583,  77  Fed.  582 — Rice  y.  Sharploigh  Hard- 
ware Co.  85  Fed.  568 — Cleveland  City  R.  Co. 
y.  Cleveland,  94  Fed.  396 — United  States  v- 
Saunders,  98  Fed.  198 — The  New  York.  47 
C  C  A.  239,  108  Fed.  110 — Saunders  y. 
United  States.  61  C  C  A.  670.  114  Fed. 
44 — Ban  y.  Columbia  Southern  R.  Co.  54 
C  C  A.  419,  117  Fed.  33— United  States 
y.  One  Bay  Horse  and  One  Bugcv.  I2*i  Fed. 
208 — Callan  y.  District  of  Columbia,  10  App. 
D.  C  277 — Cortesy  v.  Territory.  7  N.  M.  94. 

19  L.R.A.  355,  32  Pac.  504— Wlnslow  y. 
Morton,  118  N.  C  492.  24  S.  E.  417— New 
Castle  y.  Rearlc.  18  Pa.  Super.  Ct.  .ir»4 — 
State  ex  rel.  Mlra  y.  Smith.  26  Fla.  440. 
7  So.  848 — Pulaski  County  v.  Downer,  10 
Ark.  501— Coats  v.  Hill.  41  Ark.  131— Pler- 
pont  v.  Crouch,  10  Cal.  315 — People  v.  Piatt. 
67  Cal.  22.  7  Pac.  1— Hartford  v.  Hartford 
Theological  Seminary,  60  Conn.  484,  34  Atl 
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488 — State  ez  rel.  Relley  t.  Chatfield,  71 
Conn.  112.  40  A tl.  922 — Braman  v.  New  Lon- 
don, 74  Conn.  698,  51  AtJ.  1082 — Fair  Haven 
St  W.  R.  Co.  ▼.  New  Haven,  76  Conn.  446. 

63  Atl.  960 — Com.  ▼.  Fine,  S  Del.  Co.  Rep. 
147 — Fulton  ▼.  District  of  Columbia,  2  App. 
D.  C.  438 — Thaw  t.  Ritchie,  5  Mackey,  215 
— 'Harper  v.  Cunningham,  6  App.  D.  C.  208 
— Gassenhelmer  v.  District  of  Columbia,  6 
App.  D.  C.  117 — District  of  Columbia  ▼. 
Sisters  of  the  Visitation,  16  App.  D.  C.  308 — 
Callan  v.  District  of  Columbia,  16  App.  D. 
C.  277— Wirt  ▼.  Stubblefleld,  17  App.  D.  C. 
290 — Bank  of  Alabama  ▼.  Kirkpatrick.  5  6a. 
36 — Dodd  V.  State,  18  Ind.  61 — Robinson  v. 
Rlppey,  111  Ind.  113,  12  N.  B.  141— State 
▼.  Studt,  31  Kan.  246,  1  Pac.  635 — Beadle 
y.  Kansas  City,  Ft.  S.  &  M.  R.  Co.  51  Kan. 
250,  32  Pac.  910 — State  ▼.  Estep,  66  Kan. 
420,  71  Pac.  867 — Montel  v.  Consolidation 
CoaJ  Co.  39  Md.  174 — Continental  Improv. 
Co.  T.  Phelps,  47  Mich.  304,  11  N.  W.  167— 
Felge  T.  Michigan  C  R.  Co.  62  Mich.  8.  28 
N.  W.  685 — Atty.  Gen.  T.  Parsell,  100  Mich. 
176,  68  N.  W.  839 — Swann  ▼.  Buck,  40 
Miss.  308 — State  ez  rel.  Lum  ▼.  Archibald, 
43  Minn.  880,  45  N.  W.  606— Gibbons  y.  Brlt- 
tenum,  56  Miss.  256— Young  v.  Kansas  City, 
St.  J.  &  C.  B.  R.  Co.  83  Mo.  App.  615 — 
Barden  y.  Wells,  14  Mont.  464,  86  Pac.  1076 
••— Brome  y.  Cuming  County,  31  Neb.  867, 
47  N.  W.  1050 — Jewell  y.  Warner.  35  N.  H. 
182— State  v.  Wilson,  43  N.  H.  419,  82  Am. 
Dec.  163 — Opinion  of  Justices,  66  N.  H.  669, 
33  Atl.  1076 — Bogardus  y.  Gordon,  53  N. 
J.  Eq.  43.  30  Atl.  812 — State,  North  Hudson 
County  R.  Co.  Prosecutors,  y.  Kelly,  34  N.  J. 
L.  78 — Cortesy  y.  Territory,  7  N.  M.  99,  19 
L.R.A.  356,  32  Pac.  504 — Wlnslow  y.  Morton, 
118  N.  C.  492,  24  S.  B.  417— State  v.  Davis, 
129  N.  C.  573,  40  S.  E.  112— State  ex  rel. 

;  Hallock  y.  Donnelly,  20  Ney.  216,  19  Pac. 
680 — Dexter  &  L.  PI.  Road  Co.  y.  Allen.  16 
Barb.  18 — Rochester  y.  Barnes,  26  Barb.  663 
— Re  Hathaway,  9  Hun,  82 — People  y.  Cleary, 
13  Misc.  550,  35  N.  Y.  Supp.  588 — Mon- 
geon  y.  People,  55  N.  Y.  617 — Lefevre  y.  Le- 
feyre,  59  N.  Y.  446 — Hanklns  y.  New  York, 

64  N.  Y.  26 — Hcckmann  y.  PInkney.  81  N.  Y. 
216 — Re  New  York  Inst,  for  Deaf  lb  Dumb, 
121  N.  Y.  241,  24  N.  E.  878— Lorain  PI. 
Road  Co.  y.  Cotton,  12  Ohio  St.  272 — Tootle 
y.  Kent,  12  Okla.  700,  73  Pac.  310— Stlngle 
y.  Neyel,  9  Or.  63 — Little  y.  Cogswell.  20  Or. 
847,  25  Pac.  727— SIfred  y.  Com.  104  Pa. 
182 — ^Armstrong's  Estate,  2  Pa.  Co.  Ct.  171 
— Com.  y.  Fine,  2  Lehigh  Valley  L.  R.  428 
— Slgfred  y.  Com.  41  Phlla.  Leg.  Int.  479 
— Armstrong's  .Estate,  18  Phlla.  89 — State 
ez  rel.  Wagner  y.  Stoll,  2  S.  C.  N.  S.  557 
— Hurst  y.  Samuels,  29  8.  C.  487,  7  S.  B. 
822 — ^Durham  y.  State,  89  Tenn.  754,  18  8. 
W.  74 — Bryan  y.  Sundberg,  5  Tex.  423 — 
Rogers  y.  Watrous,  8  Tex.  65,  58  Am.  Dec. 
100— Stlrman  y.  State,  21  Tez.  736— Volgt 
y.  Gulf.  W.  T.  &  P.  R.  Co.  91  Tex.  366,  60 
S.  W.  658 — ^Re  Gannett.  11  Utah,  288,  39 
Pac.  496 — Isham  y.  Bennington  Iron  Co.  19 
Vt.  248 — St.  Johnsbury  y.  Thompson,  69  Vt. 
305,  59  Am.  Rep.  731,  9  Atl.  571 — Fox  y. 
Com.  16  Gratt.  11— Bell  y.  Farmville  &  P. 
R.  Co.  91  Va.  108,  20  8.  E.  942— Re  Dletrlck, 
32  Wash.  478,  73  Pac.  506 — State  y.  Enoch, 
26  W.  Va.  257 — ^Dunfee  y.  Chllds,  45  W. 
t^a.   159,  30  S.  E.   102. 

• 
606.  If  a  subsequent  statute  be  not  re- 
pugnant in  all  of  its  proyisions  to  a  prior 
one,  yet  if  the  later  statute  clearly  intends 
to  prescribe  the  only  rule  ^hich  shall  govern, 


it  repeals  the  prior  one.  Daviess  v.  Fair- 
bairn,  3  How.  636,  1 1 :  760 
United  States  v.  Claflin,  97  U.   S.   546, 

24:  1082 
Cook  County  Nat.  Bank  v.  United  States, 
107  U.  8.  446,  2  Sup.  Ct.  Rep.  561, 

27:  537 

South  Carolina  ex  reL  Wagner  v.  Stoll,  17 

Wall.  425,  21 :  650 

General  statntes. 

Statutes  Relating  to  Claims  Generally, 
and  Statutes  Relating  to  Pension 
Claims,  see  Claims,  231. 

See  also  infra,  630,  631;  Courts,  1418; 
Duties,  41,  42. 

607.  A  general  act  is  not  to  be  construed 
to  repeal  a  previous  particular  act,  imless 
there  is  some  express  reference  to  the  pre> 
vious  legislation  on  tlie  subject,  or  unless 
there  is  a  necessary  inconsistency  in  the 
two  acts  standing  together.  Re  Kang-Gi- 
Shun-Ca  (Re  Crow  Dog)  109  U.  S.  556,  3 
Sup.  Ct.  Rep.  396,  27;  1030 
Cited  In  Rodgers  y.  United  States,   185  U.   S. 

88.  46  L.  ed.  818,  22  Sup.  Ct.  Rep.  582 — 
Thurber  y.  Miller,  14  C.  C.  A.  438.  32  U.  S. 
App.  209,  67  Fed.  377 — Apis  y.  United  States, 
88  Fed.  938 — Rogers  y.  Nashville,  C.  &  St. 
L.  R.  Co.  33  C.  C.  A.  639,  62  U.  S.  App.  697, 
91  Fed.  321 — Commercial  Bank  v.  Sandford. 
103  Fed.  101— United  States  v.  Mills.  11  App. 
D.  C.  509— Shull  y.  Barton,  58  Neb.  743. 
79  N.  W.  732— Cortesy  v.  Territory.  7  N.  M. 
97.  19  L.R.A.  356.  32  Pac.  604 — Re  Sampson, 
22  Misc.  209,  49  N.  Y.  Supp.  576— State  v. 
George,  39  Or.  142,  65  Pac.  604 — Zickler  v. 
Union  Bank  &  T.  Co.  104  Tenn.  294,  57  S. 
W.  841 — Chapman  v.  Handley,  7  Utah.  59, 
24  Pac.  673— University  of  Utah  y.  Rich- 
ards, 20  Utah,  464,  77  Am.  St  Rep.  928,  69 
Pac.  96. 

608.  The  provisions  of  a  special  charter 
or  a  special  authority  derived  from  the  leg- 
islature are  not  affected  by  general  legisla- 
tion on  the  subject.  South  Carolina  ex  rel. 
Wagner  v.  Stoll,  17  Wall.  425,  21 :  650 
Cass  County  v.  Gillett,  100  U.  S.  585, 

25:  585 
Cited  In  Huron  v.  Second  Ward  Sav.  Bank.  49 
L..R.A.  641,  30  C.  C.  A.  47.  57  U.  S.  App. 
693.  86  Fed.  281 — Commercial  Bank  v.  Sand- 
ford,  103  Fed.  101 — D'Esterre  v.  New  York, 
44  C.  C.  A.  80,  104  Fed.  610 — Ban  v.  Colum- 
bia Southern  R.  Co.  54  C.  C.  A.  420,  117 
Fed.  34 — Joseph  y.  Southern  R.  Co.  127  Fed. 
607 — Bealmear  v.  Hutchins,  134  Fed.  262— 
Carpenter  v.  Greene  County,  130  Ala.  631, 
29  So.  194— New  York  N.  H.  ft  H.  R.  Co.  v. 
Bridgeport  Traction  Co.  65  Conn.  429,  29 
L.R.A.  372.  82  Atl.  953 — Ersklne  v.  Nel{i^n 
County,  4  N.  D.  87,  27  L.R.A.  708.  58  N.  W. 
348— United  States  v.  Mills.  11  App.  D.  C. 
509 — Spring  v.  Collector.  78  111.  104— Low- 
ell v.  Washington  County  R.  Co.  90  Me.  93, 
37  Atl.  809 — People  ex  rel.  Tiong  Island  v. 
Dohllng.  6  App.  DIv.  89,  39  N.  Y.  Supp.  705 
— People  ex  rel.  Terry  v.  Keller,  35  App.  Dlv. 
499.  54  N.  Y.  Supp.  1011 — Town  School  Dis- 
trict v.  School  Dlst.  No.  2,  72  Vt  454,  48 
Atl.  697. 

AtHrmative  statutes  generally. 

609.  In  affirmative  statutes,  such  parts  of 
the  prior  as  may  be  incorporated  into  the 
subsequent    statute   as   consistent    with    it 
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must   be   considered   in  force.     Daviess   v. 
Fairbairn,  3  How.  636,  11 :  760 

€it€d  in  Re  Davis,  Chase  Dec.  103,  Fed.  Cas. 
No.  3,621a — SIxty-flve  Terra  Cotta  Vases,  10 
Fed.  883— Stryker  v.  Grand  County,  23  C. 
C.  A.  300,  40  U.  S.  A  pp.  683,  77  Fed.  582 
— Ban  V.  Columbia  S.  R.  Co.  54  CCA.  421, 
117  Fed.  35 — Ogboume  v.  Ogboume,  60  Ala. 
620 — Wlke  V.  Campbell,  6  Colo.  131 — Blake- 
more  V.  Dolan,  50  Ind.  207 — State  v.  Otis, 
42  N.  H.  72— Cortesy  v.  Territory.  7  N.  M. 
99,  19  L.R.A.  356,  82  Pac.  604 — McLaughlin 
V.  Hoover,  1  Or.  32 — Hamlin  v.  Pettlbone, 
31  Phila.  Leg.  Int.  293 — Armstrong's  Es- 
tate, 43  Phila.  Leg.  Int.  238 — ^Lutz's  Case, 
8  Pa.  Co.  Ct.  137— State  v.  Cain,  8  W.  Va. 
733 — State  ex  rel.  Holland  v.  Lammers,  113 
Wis.  409,  86  N.  W.  677. 

610.  An  affirmative  statute  which  con- 
tains no  expression  of  a  purpose  to  repeal 
a  prior  law  does  not  have  that  effect  unless 
the  two  statutes  are  in  irreconcilable  con- 
flict, or  unless  the  later  statute  covers  the 
whole  groimd  occupied  by  the  earlier  and  is 
•clearly  intended  as  a  substitute  for  it.  Red 
Rock  V.  Henry,  106  U.  S.  596,  1  Sup.  C5t. 
Rep.  434,  27:  251 
Cited  in  United  States  v.  Fisher,  109  U.  S.  145, 

27  L.  ed.  886,  3  Sup.  Ct.  Rep.  154 — Fussell 
V.  Gregg.  113  U.  S.  560.  28  L.  ed.  997.  5 
Sup.  Ct.  Rep.  681 — United  States  v.  Central 
P.  R.  Co.  118  U.  S.  241.  30  L.  ed.  175,  6 
Sup.  Ct.  Rep.  1038 — Cope  v.  Cope,  137  U.  S. 
686,  34  L  ed.  833,  11  Sup.  Ct.  Rep.  222— 
Frost  V.  Wenle,  157  U.  S.  58,  39  L.  ed.  619, 
15  Sup.  Ct.  Rep.  532 — United  States  v.  Mat- 
thews, 173  U.  S.  388.  48  L.  ed.  741,  19  Sup. 
Ct.  Rep.  413 — Northern  P.  R.  Co.  v.  United 
States,  36  Fed.  286 — United  States  ex  rel. 
Mcintosh  V.  Crawford,  47  Fed.  569-^Kent  v. 
United  States,  19  C  C  A.  644.  38  U.  S.  App. 
654,  73  Fed.  682 — Goddard  v.  Malller,  80  Fed. 
424 — United  States  v.  Hampton,  41  C  C  A. 
626,  101  Fed.  715— Wichita  v.  Old  Colony 
Trust  Co.  66  C  C  A.  26,  132  Fed.  648— Terri- 
tory ex  rel.  Hawkins  v.  Wlnjffleld.  2  Ariz. 
308,  15  Pac.  139 — Hartford  v.  Hartford  Theo- 
logical Seminary,  66  Conn.  484,  34  Atl.  483 — 
Fair  Haven  &  W.  R.  Co.  v.  New  Haven,  75 
Conn.  447,  63  Atl.  960 — Doan  v.  Logan 
County,  3  Idaho,  46,  26  Pac.  167 — Territory 
ex  rel.  Ridings  v.  Neville,  10  Okla.  100,  60 
Pac.  790 — Chapman  v.  Handley,  7  Utah,  58, 
24  Pac.  673 — Norfolk  &  W.  R.  Co.  v.  Pinnacle 
Coal  Co.  44  W.  Va.  581,  41  L.R.A.  417,  30 
S.  B.  196 — State  ex  rel.  Marinette,  T.  &  W. 
R.  Co.  V.  Tomahawk,  96  Wis.  86,  71  N.  W. 
86. 

Revised  and  modified  statntes. 

See  also  infra,  629. 

611.  A  new  statute  should  be  construed 
as  a  continuation  of  the  old  one  with  the 
modifications  contained  in  the  new  one,  al- 
though it  formally  repeals  the  old  statute, 
when  it  re-enacts  its  substantial  provisions 
with  minor  modifications.  Bear  Lake  &  River 
Water  Works  &  Irri^.  Co.  v.  Garland,  164 
U.  S.  1,  17  Sup.  a.  Rep.  7,  41 :  327 

612.  Where  the  provisions  of  a  repealing 
act  are,  with  slight  modifications,  identical 
with  the  act  repealed,  it  may  be  considered 
as  a  substitute  for  the  old  act,  and  to  con- 
tiniie  it  in  force  with  modifications.  Pacific 
Mail   S.  S.  Co.  V.  Joliffe,  2  Wall.   450, 

17:  805 
Distinguished  in  Green  v.  Collins,  3  Cliff.  506, 


Fed.  Cas.  No.  5,765 — ^Woodbury  v.  Grimes,  1 
Colo.  102 — Purmort  v.  Tucker  Lumber  Co.  2 
Colo.  472 — Curran  v.  Owens,  15  W.  Va.  229. 
Cited  in  Bear  Lake  &  River  Waterworks  ft 
Irrlg.  Co.  V.  Garland,  164  U.  S.  12,  41  L. 
ed.  332,  17  Sup.  Ct.  Rep.  7 — Re  Hope  Min. 
Co.  1  Sawy.  712.  Ped.  Cas.  No.  6,681 — Sabin 
V.  Connor,  Ped.  Cas.  No.  12,197 — ^Treat  v. 
Staples,  Holmes,  5,  Ped.  Cas.  No.  14,162 — 
Lloyd  V.  Supreme  Lodge  K.  of  P.  38  C.  C.  A. 
659,  98  Ped.  71 — Fargo  v.  Ross,  11  N.  D. 
373,  92  N.  W.  449— Forbes  v.  Board  of 
Health,  27  Fla.  194,  26  Am.  St.  Rep.  63, 
9  So.  446 — Barton  v.  Moscow  Independent 
School  Dlst.  No.  5,  8  Idaho,  273,  29  Pac 
43 — Reynolds  v.  Bowen,  138  Ind.  450,  36 
N.  E.  756 — State  v.  Brewer,  22  La.  Ann.  277 
—Hess  V.  Muir,  65  Md.  605,  6  AU.  673— 
United  Hebrew  Benev.  Asso.  v.  Benshimol, 
130  Mass.  328 — Wilson  v.  Head,  184  Mass. 
517,  69  N.  E.  817— Anding  v.  Levy.  57 
Miss.  59,  84  Am.  Rep.  435 — State  ex  rel. 
Churchill  V.  Bemls,  45  Neb.  733,  64  N.  W. 
348 — Skyrme  v.  Occidental  Mill  &  Min.  Co. 
8  Nev.  233 — Mlddleton  v.  New  Jersey  West 
Line  R.  Co.  26  N.  J.  Eq.  274 — Cortesy  v.  Ter- 
ritory, 7  N.  M.  92,  19  L.R.A.  354,  32  Pac. 
604 — Pacific  &  A.  Teleg.  Co.  v.  Com.  3  Brewst. 
(Pa.)  524— Pratt  v.  Swan,  16  Utah,  491,  52 
Pac.  1092 — ^Porqneran  t.  Donnally,  7  W. 
Va.  142. 

613.  While  repeals  by  implication  are  not 
favored  by  the  courts,  yet,  without  express 
words  of  repeal,  a  previous  statute  will  be 
held  to  be  modified  by  a  subsequent  one,  if 
the  latter  was  plainly  intended  to  cover  the 
whole  subject  embraced  by  both,  and  to 
prescribe  the  only  rules  in  respect  to  that 
subject  that  are  to  govern.  Tracy  v.  Tuffly, 
134  U.   S.   206,   10   Sup.   a.  Rep.   527, 

33:  879 
Cited  in  District  of  Columbia  v.  Hutton,  143 
U.  S.  27,  36  L.  ed.  62,  12  Sup.  Ct.  Rep.  369 — 
United  States  v.  Allen,  163  U.  S.  501.  41  L. 
ed.  243,  16  Sup.  Ct  Rep.  1071 — ^The  Paquete 
Habana,  175  U.  S.  685,  44  L.  ed.  323,  20 
Sup.  Ct.  Rep.  290 — Berkowits  v.  United 
States,  35  C.  C.  A.  383,  93  B'ed.  456— 
Lloyd  V.  Supreme  Lodge  K.  of  P.  88  C.  C. 
A.  659,  98  Ped.  71 — Columbia  Wire  Co.  v. 
Boyce,  44  C.  C.  A.  590,  104  Ped.  174 — Peo- 
ple V.  Ames,  27  Colo.  129,  60  Pac.  346 — 
Callan  v.  District  of  Columbia,  16  App.  D. 
C.  277 — Proctor  v.  Cascade  County,  20  Mont. 
318,  50  Pac.  1017 — Brady  ▼.  Husby,  21  Nev. 
456,  33  Pac.  801 — Opinion  of  Justices,  66 
N.  H.  669,  33  Atl.  1076 — State  v.  Davis, 
129  N.  C.  573,  40  S.  E.  112. 

614.  A  statute  revising  the  whole  subject 
of  a  former  statute,  and  intended  as  a  sub- 
stitute therefor,  preserves  all  of  the  old 
law  that  is  embraced  therein,  and  repeals 
all  that  is  omitted,  without  words  to  that 
effect.    Murdock  v.  Memphis,  20  Wall.  590, 

22:  429 
Cited  in  Red  Rock  v.  Henry,  106  U.  S.  601, 
27  L.  ed.  253,  1  Sup.  Ct.  Rep.  434 — Pan* 
V.  Bowler,  107  U.  S.  538,  27  L.  ed.  428,  2 
Sup.  Ct.  Rep.  704 — Pussell  v.  Gregrg,  113  U.  S. 
560,  28  L.  ed.  997,  5  Sup.  Ct.  Rep.  631 — 
United  States  v.  Auffmordt,  122  U.  S.  200, 
30  L.  ed.  1185,  7  Sup.  Ct.  Rep.  1182 — Dis- 
trict of  Columbia  v.  Hutton,  143  U.  S.  27,  36 
L.  ed.  62,  12  Sup.  Ct.  Ren.  369 — Barton  v. 
United  States,  23  Ct.  CI.  381— United  States 
V.  Cheeseman,  3  Sawy.  429,  Fed.  Cas.  No. 
14,790— United  States  v.  Claflln,  14  Blatchf. 
58,  Fed.  Cas.  No.  14,799 — Thommesen  v. 
Whitwill,  21  Blatchf.  63,  12  Ped.  903— Unite* 
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States  ▼.  Aaffmordt,  19  Fed.  897 — The  Aur- . 
ania,  29  Fed.  103— La  Repablique  FrancaUe 
▼.  Scbultz.  57  Fed.  40 — Gladstone  t.  Throop, 

18  C.  C.  A.  66,  37  U.  S.  App.  481,  71  Fed. 
347 — Lloyd  ▼  Supreme  Lodge  K.  of  P.  38 
C.  C.  A.  659,  98  Fed.  71 — ^Columbia  Wire  Co. 
▼.  Boyce,  44  C.  C.  A.  690,  104  Fed.  174— 
Treadwell  t.  Yolo  County,  62  Cal.  564 — ^Han- 
ley  V.  Sixteen  Horses,  97  Cal.  184,  32  Pac. 
10 — Mack  T.  Jastro,  126  Cal.  133,  68  Pac. 
372 — Sponogle  t.  Curnow,  136  Cal.  584,  69 
Pac.  255 — Collins  y.  State,  3  S.  D.  24,  51 
N.  W.  776 — Husbands  v.  Telley,  3  Penn. 
(Del.)  99.  47  Atl.  1009— Jackson  ▼.  Davis, 
4  Mackey,  211 — People  ez  rel.  Deneen  y. 
Thornton,  186  111.  173,  67  N.  E.  841— Bar- 
nard ▼.  Gall,  43  La.  Ann.  961,  10  So.  5 — 
Destrehan  v.  Louisiana  Cypress  Lumber  Co. 
45  La.  Ann.  926,  13  So.  230— Feige  t.  Michi- 
gan C.  R.  Co.  62  Mich.  8,  28  N.  W.  685— 
Atty.  Gen.  y.  Railroad  Comrs.  117  Mich.  481, 
76  N.  W.  69 — Opinion  of  the  Justices,  66  N. 
H.  669,  33  Atl.  1076 — State.  Roche,  Prosecu- 
tor, Y.  Jersey  City,  40  N.  J.  L.  261 — State, 
Watrous,  Prosecutor,  y.  Elizabeth,  40  N.  J. 
L.   282 — Cortesy  y.  Territory.  7  N.  M.   100, 

19  L.R.A.  357,  82  Pac.  504— Strickland  v. 
Geide,  31  Or.  377,  49  Pac.  982— State  v. 
Carbon  Hill  Coal  Co.  4  Wash.  423,  30  Pac. 
728— Seattle  y.  Clark,  28  Wash.  729,  69 
Pac.  407. 

615.  A  statute  is  not  repealed  bv  implica- 
tion by  its  omission  from  a  general  revision 
of  the  statutes,  where  it  is  not  repugnant 
to  any  of  the  provisions  of  the  revision. 
County  Court  v.  United  States  ex  rel.  Hill 
(Cape  Girardeau  County  Court  v.  Hill)  118 
U.  S.  68,  6  Sup.  a.  Rep.  951,  30:  73 
Cited  in  Hurst  y.  Samuels,  29  S.  E.  487,  7  S. 

E.  822. 

616.  The  original  Cherokee  law  as  duly 
passed  and  approved  must  prevail  as  against 
omissions  in  subsequent  compilations,  where 
the  acts  providing  for  such  compilations  did 
not  declare  that  they  should  be  effective  as 
laws  of  the  Cherokee  Nation.  Red  Bird  v. 
United  States  (Cherokee  Intermarriage 
Cases)  203  U.  S.  76,  27  Sup.  a.  Rep.  29, 

51:96 

Hiscellaneo'js  statutes. 

Tariff  Acts,  see  Duties,  39-45,  584. 
Internal    Revenue    Laws,    see    Internal 

Hevenue,   289. 
Statutes  Limiting  Time  to  Prosecute  for 

Criminal    Onense,    see    Limitation 

of  Actions,  552. 
Statute  Exempting  from  Taxation,  see 

Taxes,  378,  469,  473. 
See  also  supra,  608. 

617.  The  statutes  of  1790  and  1819,  each 
relating  to  and  defining  piracy,  have  both 
been  considered  effective  after  the  enact- 
ment of  the  latter.  United  States  v.  Smith, 
5  Wheat.  153,  5:  57 

618.  Tlie  proviso  in  the  4th  section  of  the 
act  of  March  3,  1865,  that  the  receipts  of 
vessels  paying  tonnage  duty  should  not  be 
subject  to  the  tax  provided  in  §  103  of  the 
act  of  June  30,  1864,  which  imposed  a  tax 
on  gross  receipts  from  passengers,  freights, 
and  the  transportation  of  mails,  does  not 
prevent  a  tax  on  the  gross  receipts  from 
passengers  under  the  act  of  July  13,  1866, 
by    the    9th    section   of    which    §    103    was 
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superseded  and  annulled,  and  provision  made 
for  taxing  the  receipts  from  the  passengers, 
and  for  carrying  mails,  under  contracts 
made  prior  to  the  taking  effect  of  the  re- 
pealing act,  as  such  proviso  fell  with  the 
section  repealed  on  which  it  depended.  New 
Jersey  S.  B.  Co.  v.  Pleasonton  (New  Jersey 
S.  B.  Co.  V.  The  Collector)  18  Wall.  478, 

21 :  769 
died  In  Bx  parte  Dunn,  8  S.  C.  N.  S.  233 — 

State  Y.   Jones,   1   McMull.   L.   245,  36   Am. 

Dec  257. 

619.  The  act  of  April  30,  1790,  §  8,  for 
the  punishment  of  certain  crimes  against 
the  United  States,  is  not  repealed  by  the 
act  of  March  3,  1819,  to  protect  commerce 
and  punish  the  crime  of  piracy.  United 
States  V.  Furlong,  6  Wheat.  184,  5:  64 
Cited  in  United  States  v.  Stone.  8  Fed.  251. 

620.  The  punishment  prescribed  by  the 
act  of  March  3,  1863,  for  resisting  the  draft, 
is  not  repealed  by  the  act  of  1864.  United 
States  V.  Scott,  3  Wall.  642,  18:218 

621-2.  By  the  abandonment  and  captured 
property  act,  the  provisions  for  confiscating 
property,  contained  in  the  confiscation  act 
of  1862,  are  not  repealed.  United  States  v. 
Winchester,  99  U.  S.  372,  25:  479 

623.  The  provision  of  a  charter  of  a  rail- 
way, authorizing  counties  on  its  route  to 
subscribe  to  the  capital  stock  or  make  do- 
nations to  the  company,  does  not  impliedly 
repeal,  so  far  as  such  company  is  concerned, 
the  general  railway  subscription  law,  em- 
powering any  county  or  city  to  purchase  or 
subscribe  to  the  capital  stock  of  any  rail- 
way company  in  the  state.  Clay  County  v. 
Society    for    Savings,    104    U.    S.    579, 

26:  856 

624.  Charter  authority  to  issue  city  bonds 
in  payment  of  subscriptions  to  the  stock  of 
any  railway  company  connecting  with  such 
city,  if  approved  by  a  majority  vote,  was 
not  repealed  by  a  provision  of  the  Missouri 
general  railroad  law  of  March  19,  1866,  con- 
ferring power  upon  any  municipality  to 
take  stock  in,  or  loan  its  credit  to,  any 
railway  company  upon  the  assent  of  two 
thirds  of  the  qualified  voters.  Louisiana  v. 
Taylor,  105  U.  S.  454,  26:  1133 

625.  An  act  authorizing  the  towns  in  a 
certain  group  of  counties  extending  east  and 
west  to  aid  in  the  construction  of  a  railroad 
running  into  or  through  such  counties  is 
not  repealed,  either  in  whole  or  in  part,  by 
a  later  statute  empowering  a  group  of  coun- 
ties extending  north  and  south  to  aid,  upnu 
different  terms,  the  construction  of  a  rail- 
road running  through  such  counties,  al- 
though one  county  named  is  common  to 
both  groups.  Red  Rock  v.  Henry,  106  U.  S. 
596,  1  Sup.  Ct.  Rep.  434,  27:  251 

626.  The  charter  of  a  railroad  corporation, 
providing  that  towns  along  the  line  of  the 
road  may  subscribe  for  its  stock,  does  not 
limit  the  operation  of  the  general  laws  of 
the  state,  which  provide  that  counties  alon^ 
the  line  of  a  railroad  may  subscribe  for  its 
stock  and  issue  bonds  therefor.     Kankakee 
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County  V.  ^Etna  L.  Ins.  Co.  106  U.  S.  668,  2 
Sup.  Ct.  Rep.  80,  27:  309 

627.  A  statute  which  provides  a  general 
scheme  for  assessing  and  taxing  the  proper- 
ty of  railroad  and  telegraph  companies  as 
a  whole,  and  for  distributing  same  ratably 
among  the  different  counties  according  to 
the  number  of  miles  of  line  in  each,  re- 
peals, as  to  such  property,  a  power  con- 
ferred upon  the  authorities  of  a  city  to 
make  provision  for  the  assessment  of  the 
taxes  which  they  were  authorized,  by  other 
provisions  of  the  city  charter,  to  assess  and 
collect.  Union  P.  R.  Co.  v.  Ryan  (Union  P. 
R.  Co.  V.  Cheyenne)  113  U.  S.  616,  5  Sup 
Ct.  Rep.  601,  28:  1098 
Disiinguiahed  in  Oregon  Short  Line  R.  Co.  t. 

Yeates,  2  Idaho,  401,  17  Pac.  457. 

Cited  Id  Pensacola  v.  Loalsvllle  &  N.  R.  Co. 
21  F\A.  804— Pfaff  t.  Terre  Haute  &  I.  K. 
Co.  108  Ind.  152,  9  N.  E.  03— Zlckler  v. 
Union  Bank  &  T.  Co.  104  Tenn.  296,  57  S. 
W.  341. 

628.  No  repeal  of  the  provisions  of  Ky. 
Oen.  Stat.  1894,  §  819,  that  prosecution  by 
indictment  of  railroad  companies  for  char- 
ging unlawful  rates  shall  be  had  only  on  rec- 
ommendation or  request  of  the  railroad  com- 
mission, and  also  for  an  action  in  the  name 
of  the  commonwealth  on  information  filed 
by  the  board  of  railroad  commissioners,  was 
effected  by  Ky.  act  March  10,  1900,  provid- 
ing for  the  lixing  of  rates  by  such  com- 
mission, although  while  repeating  many  of 
the  provisions  of  the  section,  it  omitted 
these  provisions.  McChord  v.  Louisville  & 
N.  R.  Co.  183  U.  S.  483,  22  Sup.  a.  Rep.  165, 

46:289 
Cited  in  Louisville  &  N.  R.  Co.  v.  Kentucky, 
183  U.  S.  504,  46  L.  ed.  301,  22  Sup.  Ct. 
Rep.  95 — Elkins  v.  Chicago,  119  Fed.  960 — 
Murphy  v.  Louisville,  114  Ky.  766,  71  8.  W. 
934. 

629.  The  act  passed  March  10,  1871,  by 
the  legislature  of  Missouri,  amending  the 
act  of  March  23,  1868,  entitled  "An  Act  to 
Facilitate  the  Construction  of  Railroads  in 
the  State  of  Missouri,"  was  not  repealed 
until  the  passage  of  the  act  of  March  24, 
1885.  The  omission  of  the  act  of  March  10, 
1871,  from  the  Revised  Statutes,  did  not 
operate  as  a  repeal.  County  Court  v.  Unit- 
ed States  ex  rel.  Hill  (Cape  Girardeau  Comi- 
ty Court  V.  Hill)  118  U.  S.  68,  6  Sup.  Ct. 
Rep.  951,  30:  73 

630.  A  city  charter  authorizing  a  con- 
tract for  a  water  supply,  without  provid- 
ing for  an  election  to  ratify  it,  although  it 
does  provide  for  such  an  election  as  a  con- 
dition of  the  erection  of  waterworks  by 
the  city,  supersedes  a  general  statute  which 
requires  such  an  election  to  ratify  a  con- 
tract for  a  water  supply.  Walla  Walla  v. 
Walla  Walla  Water  Co.  172  U.  S.  1,  19  Sup. 
Ct.  Rep.  77,  43:  341 
Cited  In  Los  Angeles  v.  Los  Angeles  City  Water 

Co.  177  U.  S.  570.  44  L.  ed.  892.  20  Sup. 
Ct.  Rep.  736— St.  Paul  Gaslight  Co.  v.  St 
Paul,  181  U.  S.  148,  45  L.  ed.  791,  21  Sup. 
Ct.  Rop.  575 — Defiance  Water  Co.  v.  Defiance, 
90  Fed.  754 — Iron  Mountain  R.  Co.  v.  Mem- 
pliis,  37  C.  C.  A.  424.  96  Fed.  126— Cunning- 


ham V.  Cleveland.  39  C.  C.  A.  217,  08  Fed. 
663 — Southwest  Missouri  Light  Co.  v.  Joplln, 
101  Fed.  26— Little  Falls  Electric  &  Water 
Co.  V.  Little  Falls,  102  Fed.  66e— Pikes  Peak 
Power  Co.  v.  Colorado  Springs,  44  C.  C.  A. 
338,  105  Fed.  6— North  Springs  Water  Co. 
V.  Tacoma,  21  Wash.  532,  47  L.E.A.  220, 
58  Pac.  773. 

631.  The  repeal  of  the  provisions  of  a 
municipal  charter  in  regard  to  the  crime  of 
bribery  by  a  general  statute  covering  the 
subject  assumed.  Jaehne  v.  New  York,  128 
U.  S.  189,  9  Sup.  Ct.  Rep.  70,  32:  398 
Cited  in  People  ez  rel.  Fleming  v.  Dalton,  24 

Misc.    90,    53    N.    ¥.    Supp.    291. 

632.  An  act  to  authorize  a  city  to  obtain 
money  on  loan,  for  the  purpose  of  con- 
tributing to  works  of  internal  improvement, 
is  not  repealed  by  a  subsequent  act  which 
enacts  that  all  bonds  heretofore  issued  by 

j  the  city  shall  be  valid,  and  gives  the  city 
power  to  cause  other  bonds  to  be  issued  for 
purposes  of  internal  improvement.  Savan- 
nah V.  Kelly,  108  U.  S.  184,  2  Sup.  Ct.  Rep. 
468,  27:  6i»6 

Cited  in  Brenham  v.  German-American   Bank, 

144   U.    S.   194,   36   L.   ed.   398,   12   Sup.   Ct. 

Itep.  559 — Portland  Sav.  Bank  v.  Evansville. 

25    Fed.    391 — Manhattan    Co.    v.    Ironwood, 

20  C.  C.  A.  650,  43  U.  S.  App.  360,  74  Fed. 

543 — German  Ins.   Co.  v.  Manning,   78   Fed. 

910. 

633.  Statutes  authorizing  the  levying  of 
a  special  tax  to  meet  the  amounts  that 
might  become  due  on  bonds  issued  by  a 
city  under  statutory  authority  will  not,  to 
that  extent,  be  repealed  by  a  statute  passed 
subsequently  to  the  issue  of  such  bonds, 
expressly  repealing  all  laws  conflicting  with 
its  provisions  as  to  the  levy  of  taxes  in  the 
city,  if  such  provisions  are  framed  to  pre- 
vent the  levying  of  sufficient  money  to  meet 
the  sums  due  on  bonds  so  issued.  United 
States  ex  rel.  Von  Hoffman  v.  Quincy  (Von 
Hoffman  v.  Quincy)  4  Wall.  535,        18:  403 

634.  Where  it  is  provided  in  the  charter 
of  a  state  bank  that  the  notes  of  the  bank 
shall  be  received  for  taxes,  a  provision  in  a 
Code  subsequently  adopted,  allowing  people 
to  pay  taxes  in  the  issues  of  other  banks 
that  are  at  par,  does  not  operate  as  a  re- 
peal of  such  charter  provision.  Furman  v. 
Nichol,  8  Wall.  44,  19:  370 

635.  Section  639  of  the  Revised  Statutes, 
providing  for  the  removal  of  a  cause  to  the 
Federal  court  when  a^^ainst  an  alien,  or 
when  brought  by  a  citizen  of  the  state 
against  a  citizen  of  another  state,  being 
covered  in  its  subject  by  the  removal  act 
of  1875,  which  shows  that  it  was  intended 
to  be  substituted  for  the  former,  is  to  be 
deemed  repealed  by  the  -latter  act.  King 
V.  Cornell,  106  U.  S.  395,  1  Sup.  Ct.  Rep. 
313,  27: 60 
Cited  in  The  Adula,  127  Fed.  858. 

636.  The  judiciary  act  of  1789,  chap.  20, 
§  28,  to  define  the  powers  of  a  marshal  hav- 
ing process  in  his  hands  at  the  time  of  re- 
moval or  expiration  of  term,  and  authoriz- 
ing him  to  execute  process  previously  direct- 
ed to  him,  is  not  repealed  by  implication  by 
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the  enactment  of  the  act  of  May  7,  1800, 
chap.  45,  §  3,  conferring  rights  upon  the 
parties  to  haye  the  same  acts  performed  by 
the  new  marshal,  this  being  a  mere  provi- 
sion for  cumulative  rights  and  powers. 
Doolittle  y.  Bryan,  14  How.  563,       14:  543 

637.  Two  statutes  of  the  state  of  Michigan 
which  were  passed  on  the  same  day,  the  first 
directing  "that  deeds  or  conveyances  should 
be  recorded  in  the  office  of  the  register  of 
probate  of  the  county,  or  register  for  the 
city,  where  such  lands  are  situated,''  and 
the  second  providing  *^that  every  mortgage 
being  acknowledged  according  to  law  may  be 
registered  in  the  county  in  which  the  lands 
so  mortgaged  are  situated,'*  can  both  stand; 
and  a  mortgage  recorded  under  the  first 
statute  is  a  prior  lien  to  a  mortgage  on  the 
same  land  subsequently  recorded  under  the 
second  statute.    Beals  v.  Hale,  4  How.  37, 

11:865 

638.  The  retrospective  provision  of  111.  act 
February  16,  1857,  for  vesting  title  in  ille- 
gitimate children,  does  not  impliedly  repeal 
a  prior  statute  preventing  plaintiff  in  eject- 
ment from  availing  himself  of  a  title  not  ac- 
quired or  not  subsisting  in  him  until  after  he 
commenced  suit.  McCool  v.  Smith,  1  Black, 
459,  17:218 

639.  The  act  of  Congress  of  June  22,  1874, 
although  passed  on  the  same  day  as  the  Re- 
vised statutes,  is  a  subsequent  statute,  as 
the  Revision  embraces  statutes  only  to  Dec. 
1,  1873,  and  has  no  effect  on  those  of  a 
later  date.  Any  portion  of  the  Revised 
Statutes,  therefore,  which  is  inconsistent 
with  such  subsequent  statute,  is  repealed  by 
the  latter.  United  States  v.  Auffmordt,  122 
U.  S.  197,  7  Sup.  Ct.  Rep.  1182,  30:  1182 
Vited  in   United  States  v.   Kuents^er,   74    Fed. 

220 — Re  Carter,  97  Fed.  498. 

640.  A  repeal  of  Tex.  act  1889,  permit- 
ting foreign  corporations  to  do  business  in 
the  state,  is  not  made  by  the  provisions  of 
Tex.  act  1895,  making  an  exemption  of  la- 
bor organizations,  on  the  ground  that  this 
provision  is  unconstitutional,  since,  if  it 
were  so,  the  entire  act  w^ould  be  void,  and 
could  not  operate  as  a  repeal  of  the  former 
act.  Waters-Pierce  Oil  Ck).  v.  Texas,  177  U. 
S.  28,  20  Sup.  Ct.  Rep.  518,  44:  657 

641.  The  repeal  of  the  Arizona  act  of 
March  18,  1887  (Ariz.  Laws  1887,  title  31), 
creating  a  board  of  loan  commissioners  for 
the  territory,  was  effected  by  the  act  of 
Congress  of  June  25  1890  (26  Stat,  at  L. 
175,  chap.  614),  which  substantially  re-en- 
acted the  territorial  act  in  all  its  provisions, 
although  the  preamble  of  such  act  speaks 
of  the  territorial  act  as  being  amended  and, 
as  amended,  approved  and  confirmed.  Mur- 
phy V.  Utter,  186  U.  S.  95,  22  Sup.  Ct.  Rep. 
776,  46:  1070 
Cited  in  Bird  v.  United  States,  187  U.  S.  125, 

47  L.  ed.  103,  23  Sup.  Ct.  Rep.  42. 

642.  The  special  provision  of  26  Stat,  at 
L.  81,  chap.  182,  §  10,  that  persons  charged 
with  any  offense  against  the  territory  of 
Oklolioma  shall  in  all  cases  be  taken  be- 


fore the  United  States  commissioner  whose 
office  is  nearest  to  the  place  where  the  offense 
was  committed,  was  not  repealed  by  the 
general  provisions  of  the  sundry  civil  ap- 
propriation bill  of  August  18,  1894  (28 
Stat,  at  L.  372,  chap.  301),  that  marshals 
shall  take  arrested  persons  before  the  com- 
missioner nearest  the  place  of  arrest,  or 
shall  be  entitled  to  no  mileage  therefor. 
United  States  v.  Nix,  189  U.  S.  199,  23 
Sup.  Ct.  Rep.  495,  47:  775 

Cited  in   Carpenter   v.   Russell,    13   Okla.   282, 
73  Pac.  980. 

643.  The  special  provision  of  the  act  of 
March  2,  1887  (24  Stat,  at  L.  442,  chap. 
315,  U.  S.  Comp.  Stet.  1901,  p.  345),  §  4, 
giving  the  Federal  circuit  court  for  either 
district  in  Illinois  jurisdiction,  where  the 
requisite  diversity  of  citizenship  exists,  of  a 
civil  cause  in  which  two  or  more  defendants 
reside  in  different  districts  in  the  state,  was 
not  repealed  by  the  general  language  of  the 
act  of  March  3,  1887  (24  Stat,  at  L.  552, 
chap.  373 ) ,  as  corrected  by  the  act  of  August 
13,  1888  (25  Stat,  at  L.  433,  chap.  866,  U. 
S.  Comp.  Stat.  1901,  p.  508),  respecting  the 
proper  district  for  instituting  suits  in  the 
circuit  or  district  courts,  although  the  act 
contains  a  general  clause  repealing  all  laws 
and  parts  of  laws  in  conflict  with  its  pro- 
visions. Petri  v.  F.  E.  Creelman  Lumber  Co. 
199  U.  S.  487,  26  Sup.  Ct.  Rep.  133, 

50:  281 

644.  The  trusts  for  the  perpetual  mainte- 
nance of  cemetery  lots  and  of  monuments 
and  other  structures  erected  thereon,  ex- 
pressly authorized  by  D.  C.  Code  (31  Stat, 
at  L.  1295,  and  1351,  chap.  854),  §  669,  arc 
not  forbidden  because  §  1023  of  such  Code, 
prohibiting  perpetuities  and  restraints  upon 
alienation,  does  not  in  terms  make  an  ex- 
ception in  favor  of  the  trusts  provided  for 
in  the  earlier  section.  Iglehart  v.  Iglehart, 
204  U.  S.  478,  27  Sup.  Ct.  Rep.  329. 

51 :  575 

645.  The  consular  appropriation  act,  re- 
ducing the  salary  of  the  consul  at  Tangier 
to  that  of  a  consul  of  the  fifth  class,  repeals 
prior  acts  placing  such  consul  in  a  higher 
class.  Mathews  v.  United  States,  123  U.  S. 
182,  8  Sup.  Ct.  Rep.  80,  31:  127 

646.  The  act  of  Feb.  25,  1879,  authoriz- 
ing this  court  to  review  judgments  of  the 
supreme  court  of  the  District  of  Columbia, 
where  the  matter  in  dispute  exceeds  $2,500, 
was  a  repeal  of  the  provision  of  the  Re- 
vised Statutes  authorizing  such  review 
where  the  matter  in  dispute  is  of  the  value 
of  $1,000;  and  a  judgment  is  not  reviewable 
unless  it  is  for  more  than  $2,500.  Baltimore 
&  P.  R.  Co.  V.  Grant,  98  U.  S.  398, 

25:  231 
Dennison  v.  Alexander,  103  U.  S.  522, 

26:  313 
Cited  in  Baltimore  &  P.  R.  Co.  v.  Trook,  100 
U.  S.  113,  25  L.  ed.  571 — Keller  v.  Ashford, 
133  U.  S.  017.  3.3  L.  ed.  671.  10  Sup.  Ct. 
Rep.  494 — United  States  ex  rel.  Trask  v. 
Wanamaker.  147  U.  8.  150,  37  L.  ed.  11«, 
13  Sup.  Ct.  Rep.  279— Re  Schneider,  148  U. 
S.  162,  37  I^  ed.  406,  13  Sup.  Ct.  Rep.  572. 
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647.  A  statute  fixing  the  annual  salary 
of  a  public  officer  at  a  named  sum,  without 
limitation  as  to  time,  is  not  abrogated  or 
suspended  by  subsequent  enactments  which 
merely  appropriate  a  less  amount  for  the 
services  of  that  officer  for  particular  fiscal 
years,  and  which  contain  no  words  that  ex- 
pressly or  by  clear  implication  modify  or 
repeal  the  previous  law.  United  States  v. 
Langston,  118  U.  S.  389,  6  Sup.  Ct.  Rep. 
1185,  30:  164 
Cited  in  Erwln  v.  United  States,  2  L.R.A.  233. 

37  Fed.  478— United  States  v.  Swiggett,  27 
C.  C.  A.  467,  48  U.  S.  App.  547,  83  Fed.  100. 

648.  The  Virginia  act  of  1776,  providing 
that  a  mayor  of  a  city  can  take  the  ac- 
knowledgment of  a  feme  covert,  is  not  re- 
pealed by  the  act  of  1785,  which  made  no 
provision  authorizing  a  mayor  to  take  such 
an  acknowledgment.  Daviess  v.  Fairbaim, 
3  How.  636,  11:760 

649.  There  being  no  injustice  or  difficulty 
in  restraining  the  language  of  the  provision 
for  composition  of  debts  in  the  act  of  1874, 
chap.  390,  §  17,  as  regards  its  binding  force, 
to  persons  whose  debts  are  capable  of  being 
diseliarged  under  the  bankruptcy  act  of 
1867,  Rev.  Stat.  §  5117,  is  not  a  repeal 
pro  tanto  of  the  former  act.  Wihnot  v. 
Mudge,  103  U.  S.  217,  26:  536 

650.  The  North  Carolina  act  of  1715,  §  9, 
which  declares  claims  against  a  deceased 
debtor  barred  unless  presented  within  seven 
years  after  his  death,  was  repealed  by  the 
act  of  1789,  chap.  23,  notwithstanding  the 
act  of  1799,  which  declares  the  contrary.  Og- 
den  v.  Blackledge,  2  Cranch.  272,  2:  276 
Diatittffuiahed    in    Smith    v.    Hickman,    Cooke 

(Toon.)  336. 

651.  Sections  1089,  1090  of  the  Revised 
Statutes,  relating  to  the  mode  of  paying 
judgments  out  of  a  general  appropriation, 
and  allowing  interest  where  a  judgment  is 
affirmed,  being  necessary  to  the  completion 
of   the  system,  and  not  being  supplied  by 

/any  other  enactments,  are  not  affected  by 
the  act  of  March  3,  1887,  which  only  re- 
peals ''all  laws  and  part  of  laws"  inconsist- 
ent therewith.  United  States  v.  Jones,  131 
U.  S.  1,  9  Sup.  Ct.  Rep.  669,  33:  90 

died  in  United  States  v.  Barber,  20  C.  C.  A. 
621,  41  U.  S.  App.  424,  74  Fed.  489. 

652.  The  exception  of  persons  beyond 
seas  and  those  under  other  disabilities,  from 
the  six  years'  limitation  of  actions  on 
claims  against  the  United  States,  made  by 
the  proviso  of  U.  S.  Rev.  Stat.  §  1069,  U.  S. 
Comp.  Stat.  1901,  p.  740,  is  not  repealed 
by  the  act  of  March  3,  1887,  known  as  the 
Tucker  act.  but  §  1  of  the  latter  act  should 
be  interpreted  as  if  that  proviso  were  add- 
ed to  it.  United  States  v.  (ireathouse,  166 
U.  S.  601,  17  Sup.  Ct.  Rep.  701,        41:  1130 

653.  The  Minnesota  act  of  1889  in  regard 
to  the  mode  of  inflicting  the  punishment  of 
death  repealed  only  such  previous  laws  as 
were  inconsistent  with  its  provisions;  and 
previous  statutes  that  were  consistent  with 
its  provisions   were  unaffected.     Holden  v. 


Minnesota,  137  U.  S.  483,  11  Sup.  Ct.  Rep. 
143,  "^     34:734 

CUed  in  Croasdale  v.  Davis.  9  Kan.  App.  192, 
50  Pac.  667 — People  ex  rel.  Chandler  v.  Mc- 
Donald, 5  Wyo.  536,  29  L.R.A.  838.  42  Pac. 
15. 

654.  The  act  of  March  3,  1875,  §  3,  relat- 
ing to  jurisdiction  of  circuit  courts  and  re- 
moval of  causes,  does  not  repeal  the  provi- 
sion of  the  Revised  Statutes  authorizing  the 
court  to  try,  upon  the  stipulation  of  parties, 
issues  of  fact  without  intervention  of  a 
jury.     Phillips  v.  Moore,  100  U.  S.  208, 

25:  603 

655.  The  right  to  appeal  in  a  habeas  cor- 
pus case  involving  the  question  of  personal 
freedom,  which  is  given  by  U.  S.  Rev.  Stat. 
§  1909,  in  cases  decided  by  territorial  courts, 
is  not  repealed  by  the  act  of  March  3, 
1885,  chap.  355,  regulating  appeals  from 
courts  of  the  territories  and  of  the  Dis- 
trict of  Columbia.  Gonzales  y  Borrego  v. 
Cunningham,  164  U.  S.  612,  17  Sup.  Ct. 
Rep.  182,  41 :  572 
Cited  in  Slmms  v.   Simms,   175  U.  8.   166,   44 

L.  ed.  116,  20  Sup.  Ct.  Rep.  68. 

656.  U.  S.  Rev.  Stat.  §  354,  U.  8.  Comp. 
Stat.  1901,  p.  206,  relating  to  the  District 
of  Columbia,  prescribing  the  qualifications 
of  persons  eligible  for  appointment  on  the 
police  force,  was  repealed  by  the  act  of  Con- 
gress of  June  11,  1878  (20  Stat,  at  L.  102, 
chap.  180).  District  of  Columbia  v.  Hutton, 
143  U.  S.  18,  12  Sup.  Ct.  Rep.  303,      36:  60 

657.  The  force  and  effect  of  statutes 
clearly  defining  the  jurisdiction  of  the  courts 
should  not  be  disturbed  by  a  mere  implica- 
tion flowing  from  subsequent  legislation. 
Rosencrans  v.  United  States,  165  U.  S.  257. 
17  Sup.  Ct.  Rep.  302,  41 :  708 

658.  No  repeal  of  the  provisions  of  the 
act  of  May  5,  1892  (27  Stat,  at  L.  25,  chap. 
60,  U.  S.  Comp.  Stat.  1901,  p.  1319),  §  3, 
imposing  on  Chinese  the  burden  of  estab- 
lishing their  right  to  remain  in  the  United 
States,  was  effected  by  the  act  of  April  20, 
1902  (32  Stat,  at  L.  176,  chap.  641,  U.  S. 
Comp.  Stat.  Supp.  1903,  p.  188),  §  1,  con- 
tinuing all  laws  then  in  force  so  far  os  not 
inconsistent  with  treaty  obligations,  on  the 
theory  that  the  former  section  was  incon- 
sistent with  the  treatv  with  China  of  De- 
cember 8,  1894  (28  Stat,  at  L.  1210),  art. 
4,  giving  the  Chinese  the  rights  of  citizens 
of  the  most  favored  nation,  since  the  treatv 

• 

itself  in  art.  5  expressly  refers  to  the  act  of 
1892,  as  amended  bv  the  act  of  November  3, 
1893  (28  Stat,  at  h.  7,  chap.  14.  U.  S.  Comp. 
Stat.  1901,  p.  1322),  and  states  that  rhe 
Chinese  government  will  not  object  to  the 
enforcement  of  those  acts.  Ah  How  v.  Unit- 
ed States.  193  U.  S.  65,  24  Sup.  a.  Rrp. 
357,  48:  619 

659.  The  provisions  for  Chinese  registra- 
tion made  by  the  act  of  May  5.  1892  (27 
Stat,  at  L.  25,  chap.  60,  U.  S.  Comp.  Stat. 
1901,  p.  1319),  §  6.  as  amended  by  the  act 
of  November  3,  1893  (28  Stat,  at  L.  7,  chap. 
14,  U.  S.  Comp.  Stet.  1901.  p.  1322),  were 
not  repealed  by  the  act  of  April  29,  1902 
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(82  Stat,  at  L.  176,  chap.  641,  U.  S.  Comp. 
Stat.  Supp.  1903,  p.  188),  §  1,  continuing  all 
latvs  then  in  force  bo  far  as  not  inconsist- 
ent with  treaty  obligations,  on  the  theory 
that  such  section  was  inconsistent  with 
the  treaty  with  China  of  December  8,  1894 
(28  Stat,  at  L.  1210),  since  art.  5  of  that 
treaty  contains  an  express  reference  to  the 
requirement  of  registration  of  the  acts  of 
1892  and  1893,  and  states  that  the  Chinese 
government  will  not  object  to  the  enforce- 
ment of  those  acts.  Ah  How  v.  United 
States,  193  U.  S.  65,  24  Sup.  Ct.  Rep.  357, 

48:  619 
Cited  In  Tom  Hong  v.  United  States,  198  U.  S. 
520,  48  L.  ed.  773,  24  Sup.  Ct.  Rep.  517— 
Re  United  States.  104  U.  S.  200.  48  L.  ed. 
034.  24  Sup.  Ct.  Rep.  629 — United  States  ▼. 
Coe,  196  U.  S.  636.  49  L.  ed.  620.  25  Sup. 
Ct.  Rep.  794 — Tsoi  Yii  v.  United  States,  64 
C.  C.  A.  155,  129  Fed.  587— United  States 
V.  Hung  Chang,  67  C.  C.  A.  98,  134  Fed.  24. 

e.  Effect  of  Repeal  or  Change. 

Dismissal  of  Appeal  after  Repeal,  see  Ap- 
peal and  Error,  3917. 

Effect  on.  Pending  Appeal,  see  Appeal  and 
Error,  6207-5208b. 

Effect  of  Expiration  of  Law  Pending  Ap- 
peal, see  Appeal  and  Error.  5612. 

Effect  to  Make  Certified  Question  Moot,  see 
Cases  Certified,  116. 

Effect  on  Claim,  of  Repeal  of  Resolution 
Submitting  Same,  see  Claims,  66. 

Impairment  of  Contract  Obligations  by,  see 
Constitutional  Law,  IV.  g. 

Devesting  of  Vested  Rights  by  Repeal,  see 
Constitutional  Law,  917,  917a. 

Effect  on  Vested  Rights,  see  Constitutional 
Law,  931. 

Repeal  of  Corporate  Charter,  see  Corpora- 
tions, 178,  200-202. 

Repeal  of  Taxing  Law  as  Abating  Suit  to 
Recover  Taxes  thereunder  in  Federal 
Court,  see  Courts,  2092. 

Repeal  of  Proviso  in  Internal  Revenue  Acts, 
see  Internal  Revenue,  105,  106. 

Effect  of  State  Abolition  of  Writ  of  Right 
on  Federal  Courts,  see  Writ  of  Right, 
16. 

See  also  supra,  300;  Contracts,  63. 

660.  The  repeal  of  a  statute  restores  the 
law  as  it  was  before  its  passage,  unless  the 
language  of  the  repealing  statute  or  some 
general  statute  provides  otherwise.  United 
States  v.  Philbrick,  120  U.  S.  52,  7  Sup.  Ct. 
Rep.  413,  30:559 

661.  A  writ  of  error  to  the  Supreme  Court 
falls  with  the  abrogation  of  the  statute  up- 
on which  it  is  founded.  McNulty  v.  Batty, 
10  How.  72.  13:  333 
Cited  in  Baltimore  &  P.  R.  Co.  v.  Grant.  98  U. 

S.  401.  25  L.  ed.  232 — T^rlcln  v.  Saffarans, 
15  Fed.  153— United  States  v.  McCrory.  33 
C.  C.  A.  516.  63  U.  S.  App.  359.  01  Fed. 
297 — ^United  States  v.  Jacobus,  37  C.  C.  A. 
468,  96  Fed  262 — United  States  v.  Kelly, 
38  C.  C.  A.  277.  97  Fed.  4«2— MrClaIn  v. 
Williams,  10  8.  D.  336,  43  L.R.A.  289,  73  N. 
W.  72. 

662.  Tb«  repeal  of  the  statute  of  1867, 


granting  an  appeal  to  the  Supreme  Court 
in  habeas  corpus  proceedings,  ousted  that 
court  of  jurisdiction  of  an  appeal  previously 
argued,  but  not  decided.  Re  Yerger,  8  Wall* 
85  19:  332 

Cited   in    Re   Hall,    167   U.    S.    42.    42    L.    ed. 

70.   17   Sup.  Ct  Rep.  723 — United  States  v. 

Kelly,  38  C.  C.  A.  276,  97  Fed.  461. 

663.  The  repeal  or  modification  by  Con- 
gress of  parts  of  -an  act  of  the  legislative 
assembly  of  the  District  of  Columbia  does 
not  operate  as  a  ratification  of  the  re- 
mainder. Stoutenburgh  v.  Hennick,  129  U. 
S.  141,  9  Sup.  Ct.  Rep.  256,  32:  637 
Cited  in  Lyons  v.  Woods,  5  N.  M.  355,  21  Pac. 

346. 

664.  A  repealing  act  suspended  by  an  act 
of  the  same  session  does  not  become  oper- 
ative until  the  end  of  the  suspension. 
Brown  v.  Barry,  3  Dall.  365,  1 :  638 
Cited  in  Adam  v.  Wright,  84  Ga.  724,  11  S.  B. 

893. 

665.  The  mere  change  of  the  phraseology 
of  a  statute  should  not  be  deemed  a  change  of 
law,  unless  there  appears  an  evident  inten- 
tion upon  the  part  of  the  legislature  to 
make  such  a  change.  Taylor  v.  Bowker,  111 
U.  S.  110,  4  Sup.  a.  Rep.  397,  28:  368 
Cited  in  Rice  v.  Sharpleigh  Hardware  Co.  85 

Fed.  568. 

Editorial  notes. 

Effect  on  vested  rights  of  repeal  or  modi- 
fication. 3: 162 

Effect  of  repeal  of  statute  on  pending  ac- 
tion. 20:  153 

[Effect  of  repeal  on  existing  right  of  ac- 
tion.   14  L.R.A.  721. 

Repeal  of  statute  imposing  succession 
tax,  as  affecting  estate  of  one  who  died  be- 
fore the  repealing  act  took  effect.  8  L.R.A. 
(N.S.)  1210.] 

Statntes  conferring:  jurisdiction. 

See  also  supra,  577,  661,  662. 

666.  When  the  jurisdiction  of  a  cause  de- 
pends upon  a  statute,  the  repeal  of  the  stat- 
ute takes  away  the  jurisdiction,  and  causes 
pending  at  that  time  fall,  unless  saved  by 
provision  of  the  statute.  United  States  v. 
Boisdore,  8  How.  113,  12:  1009 
Baltimore  &  P.  R.  Co.  v.  Grant,  98  U.  S. 

398,  25: 231 

United  States  v.  Tymen,  11  Wall.  88, 

20:  153 

Merchants'  Ins.  Co.  v.  Ritchie,  5  Wall.  541. 

18:  540 

Dietinpuiehed  in  State  ex  rel.  Nevada  County  v. 
Hicks,  48  Ark.  520,  3  S.  W.  524— Hite  v. 
Stimmell.  45  Kan.  471.  25  Pac.  852— State 
V.  Wygall,  46  Tex.  462 — Compll  v.  Wiscon- 
sin C.  R.  Co.  49  Wis.   161.   5  N.  W.   320. 

Cited  In  McNulty  v.  Batty,  10  How.  79,  13  L. 
ed.  335 — Ex  parte  McCradle,  7  Wall.  514, 
19  L.  ed.  265 — Baltimore  &  P.  R.  Co.  v. 
Grant,  98  U.  S.  401,  25  L.  ed.  232 — Re  Hall, 
167  U.  S.  42,  42  L.  ed.  69,  17  Sup.  Ct.  Rep. 
723— Downes  v  Bidwell.  182  U.  S.  248,  45 
L.  ed.  1091,  21  Sup.  Ct.  Rep.  770 — Gwin  v. 
United  States,  184  IT.  S.  676.  46  L.  ed.  750. 
22  Sup.  Ct.  Rep.  526 — Murphy  v.  Utter.  186 
U.  S.  109,  46  L.  ed.  1078,  22  Sup.  Ct.  Rep. 
770— Bird  v.  United  States,  187  U.  S.  124, 
47  L.  ed.  103,  23  Sup.  Ct.  Rep.  42— Colt  v. 
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Young,  2  Blatchf.  473,  Fed.  Cas.  No.  3,032— 
United  States  t.  Barr,  4  Sawy.  255,  Fed.  Cas. 
No.  14.527— United  States  v.  Hague.  22  Fed. 
706— United  States  t.  Van  Vllet,  23  Fed. 
35 — Manley  v.  Olney.  32  Fed.  709 — Birds- 
eye  T.  Shaeffer,  37  Fed.  825 — Aspley  t.  Mur- 
phy, 50  Fed.  377 — Postal  Teleg.  Cable  Co.  v. 
Southern  R.  Co.  89  Fed.  194— Falrchlld  v. 
TTnlted  States,  91  Fed.  298— Strong  r.  United 
States,  93  Fed.  258 — Emblcn  v.  Lincoln  Land 
Co.  94  Fed.  713 — United  States  v.  Jacobus,  37 
C.  C.  A.  469,  96  Fed.  262— United  States  v. 
Kelly,  38  C.  C.  A.  276,  97  Fed.  461— Cin- 
cinnati Brewing  Co.  t.  Bettman,  102  Fed. 
17 — Kmblen  v.  Lincoln  Land  Co.  42  C.  C.  A. 
502,  102  Fed.  562— McClaln  v.  Williams,  10 
S.  D.  336,  43  L.R.A.  289,  73  N.  W.  72— 
Roush  V.  Morrison.  47  Ind.  416 — State  ex  rel. 
Atty.  Gen.  v.  Wharton,  25  La.  Ann.  32 — 
Walmsley  v.  Ntcholls,  36  La.  Ann.  801— 
State  ex  rel.  Church  t.  Weeks,  38  Mo.  App. 
579 — Olcott  V.  Maclean,  10  Hun,  282— State 
V.  Bank  of  Tennessee,  3  Baxt.  409 — Texas 
Mexican  R.  Co.  v.  Jarvls,  80  Tex.  464,  15 
S.   W.    1089. 

667.  If  an  act  conferring  jurisdiction  is 
repealed  without  reservation  as  to  pending 
cases,  they  fall  with  it.  Sherman  v.  Grin- 
nell,  123  U.  S.  679,  8  Sup.  Ct.  Rep.  260, 

31 :  278 

National  Excli.  Bank  v.  Peters,  144  U.  R. 

570,  12  Sup.  Ct.  Rep.  767,  36:  545 

Gurnee  v.  Patrick  County,  137  U.  S.  141,  11 

Sip.  a.  Rep.  34,  34:  601 

Cif^'i  In  Gurnee  v.  Patrick  County,  137  U.  S. 

144,   34   L.  ed.   603,   11   Sup.   Ct.   Rep.   34— 

BIrdseye  v.  Shaeffer,  37  Fed.  825— Toler  v. 

East  Tennessee,  V.  &  O.  R.  Co.  67  B'ed.  179 

— Royston    v.    Miller.    76    Fed.    54— United 

States  V.   Kelly,   38   C.    C.   A.   276,   97    Fed. 

461 — Sims   V.    Black   Dog.   9    Okla.    671,    60 

Pac.  504 — Burlington  v.  Burlington  Traction 

Co.  70  Vt.  495,  41   Atl.  514. 

668*  No  judgment  can  be  rendered  in  a 
suit  after  the  repeal  of  the  act  under  which 
it  was  broiight  and  prosecuted.  This  court 
in  such  case  has  no  longer  jurisdiction  of  the 
appeal.      Re    McCardle,    7    Wall.    506, 

19:  264 
Cited  In  United  States  v.  Barr,  4  Sawy.  255, 

Fed.    Cas.    No.    14,527. 

669.  If  a  right  of  action  depending  upon 
a  statute  has  been  perfected,  a  subsequent 
repeal  of  the  statute  will  neither  impair 
the  right  nor  affect  an  action  brought  for 
its  enforcement.  Pacific  Mail  S.  S.  Co.  v. 
Joliffe,  2  Wall.  450,  17:  805 

670.  Administrators  cannot  proceed  to 
sell  the  real  estate  of  their  intestate  after 
the  law  under  which  the  court  authorized 
such  sale  has  been  repealed.  Bank  of  Ham- 
ilton V.  Dudley,  2  Pet.  492,  7:  496 
Cited   In   Campau   v.   Glllett,    1   Mich.   420,   53 

Am.  Dec.  73 — State  ex  rel.  Lancaster  v. 
Woody,  20  Mont.  418.  51  Pac.  975— Perry  v. 
Clarkson,  16  Ohio,  57.^ — Jones  v.  Com.  86 
Va.  664,  10  S.   E.  1005. 

671.  Pendinsr  actions  in  Federal  circuit 
courts  fall  with  the  repeal  by  Congress  of 
an  act  conferring  jurisdiction,  when  the  re- 
pealing act  contains  no  saving  clause. 
Gates  V.  Osborne    (Assessor  v.  Osborne)    9 

Wall.  567,  '*®«  7^*® 

Cited  In   Baltimore  &  P.   R.  Co.  v.  Grant.  98 

U.    S.   401,    25    L.   ed.   232— Bird  v.    United 


States,  187  U.  S.  125,  47  L.  ed.  103,  23 
Sup.  Ct.  Rep.  42 — Benchley  ▼.  Gilhert,  8 
Blatchf.  148,  Fed.  Cas.  No.  1,291— Salt  Co. 
V.  Wilkinson,  8  Blatchf.  31,  Fed.  Cas.  No. 
12,269 — BIrdseye  y  Shaeffer,  37  Fed.  824— 
Falrchlld  ▼.  United  States,  91  Fed.  298— 
United  States  ▼.  Jacobus,  37  C.  C.  A.  469,  96 
Fed.  263— McClaln  v.  Williams,  10  S.  D. 
336,  43  L.R.A.  289,  73  N.  W.  72— Holcomb 
V.  Boynton,  151  111.  297,  37  N.  E.  1031— 
Boynton  v.  Holcomb.  49  111.  App.  506 — 
Olcott  T.  Maclean,  10  Hun,  282 — Diilln  t. 
Lillard,  91  Va.  725,  20  S.  E.  821. 

672.  The  jurisdiction  of  the  court  of 
claims  to  proceed  further  in  a  case  founded 
upon  a  statute  is  taken  away  by  the  repeal 
of  the  act  after  a  reversal  of  the  judgment 
of  the  court  and  the  remanding  of  the  case 
for  further  proceedings.  Re  Hall,  167  U.  S. 
38,  17  Sup.  Ct.  Rep.  723,  42:  69 
Cited   In    District   of   Columbia   t.    Eslln,    183 

U.  S.  64,  46  L.  ed.  86,  22  Sup.  Ct.  Rep.  17 
—Murphy  v.  Utter,  186  U.  S.  100.  46  L.  ed. 
1078,  22  Sup.  Ct.  Rep.  776— United  States 
V.  McCrary,  33  C.  C.  A.  516,  63  U.  S.  App. 
359,  91  Fed  296— Falrchlld  v.  United  States. 
91  Fed.  298— Strong  v.  United  States.  93 
Fed.  260 — Emblen  ▼.  Lincoln  Land  Co.  94 
Fed.  713 — United  States  v.  Jacobus,  37  C. 
C.  A.  469.  96  Fed.  263— United  States  v. 
Kelly,  38  C.  C.  A.  276,  97  Fed.  461— EmMrn 
V.  Lincoln  Land  Co.  42  C.  C.  A.  502,  102 
Fed.  562. 

673.  The  act  of  March  27,  1868,  repeal- 
ing the  act  of  1867  so  far  as  it  gives  the 
right  of  appeal  to  the  supreme  court  in  a 
habeas  corpus  case  under  the  former  act, 
does  not  take  away  nor  affect  the  appellate 
jurisdiction  of  this  court  under  the  Constitu- 
tion and  acts  of  Congress  prior  to  1867.  Re 
Yerger,  8  Wall.  85,  19:  332 
Cited  In  Coleman  v.  Tennessee.  97  U.  S.  519, 

24  L.  ed.  1123— Welch  v.  Cook,  97  U.  S- 
543.  24  L.  ed.  1113— Chew  HeonR  ▼.  United 
States.  112  U.  S.  549,  28  L.  ed.  773.  5  Sup. 
Ct.  Rep.  255 — United  States  t.  I^ngston,  118 
U.  S.  393,  30  L.  ed.  165,  6  Sup.  Ct.  Rep. 
1185 — ^Cope  V  Cope.  137  U.  S.  686.  34  L. 
ed.  833,  11  Sup.  Ct.  Rep.  222 — Cross  ▼. 
Burke,  146  U.  S.  86,  36  L.  ed.  898.  13  Sup. 
Ct  Rep.  22— United  States  v.  Matthews,  173 
U.  S.  388,  43  L.  ed.  741,  19  Sup.  Ct.  Rep. 
413 — Seayey  v.  Seymour,  3  Cliff.  443,  Fed. 
Cas  No.  12,596 — Flsk  v.  Henarle,  35  Fed. 
232 — United  States  v.  Fowkes,  3  C.  C.  A. 
395.  3  U.  S.  App.  247.  53  Fed.  14— Ex  parte 
Buskirk,  18  C.  C.  A.  417.  25  U.  S.  App.  61.^ 
72  Fed.  22 — Ban  v.  Columbia  S.  R.  Co.  54 
C  C.  A.  420,  117  Fed.  34 — Doan  v.  Logan 
County,  3  Idaho,  46,  26  Pac.  167 — Robin 
son  V.  RIppey,   111  Ind.  115,  12  N.   E.  141. 

Penal  statutes. 

Effect  of  Repeal  Pendinsr  Appeal,  see 
Appeal  and  Error.  5208a,  b. 

Cessation  of  War  Not  Equivalent  to 
Repeal  as  Affecting  Right  to  En- 
force  Forfeiture,  see   War,  92. 

674.  The  repeal  of  a  statute  imposing  a 
penalty  extinguishes  the  penalty.  The  Ra- 
chel V.  United  States,  6  Crnnch,  329.  3:  23*> 
Diatlnifuiahed  In  Es  parte  Hull.  1  N.  T.  I^gal 

Obs.   2,    Fed.   Cas.   No.   6,856 — Hargroves   t. 
Chambers,  30  Ga.  602. 
Cited  in  Coles  ▼.  Madison  County,  Breese  (111.) 
119,  12  Am.  Dec.  161 — Thompson  ▼.  Basset t. 
5  Ind.  636 — Church  ▼.  Rhodes,  6  How.  Pr. 
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283 — Cole  y.  Roee,  65  How.  Pr.  520 — Cur- 
tis V.  T^avlt.  15  N.  Y.  229— Ex  parte  Lar- 
kln,  1  Okla.  55,  11  L.R.A.  419,  25  Pac.  745— 
Standard  Oil  Co.  v.  Com.  101  Pa.  150. 

675.  After  the  expiration  or  repeal  of  a 
law,  no  penalty  can  be  enforced  nor  punish- 
ment inflicted  for  violations  of  the  law,  com- 
mitted while  it  was  in  for'^e,  unless  some 
special  provision  be  made  for  that  purpose 
by  statute.  Yea  ton  v.  United  States,  5 
Cranch,  281,  3:  101 

Distinguighed  In  Tinker  v.  Van  Dyke.  1  Fllpp. 

527,  Fed.  Cas.  No.  14,058 — United  States  v. 

500  Boxes  of  Pipes,  2  Abb.  (U.  S.)  501,  Fed. 

Cas.  No.  15,116 — Taylor  v.  Rusblng.  2  Stew. 

(Ala.)   102 — Shepard  v.  People,  23  How.  Pr. 

341. 

Cited  in   United  States  v.  Preston.   3  Pet.  66 
7  L.  ed.  603 — Maryland  use  of  Washington 
County  T.  Baltimore  k  O.  R.  Co.  3  How.  552, 

11  L.  ed.  722 — Piqua  Branch  of  State  Bank 
V.  Knoop.  16  How.  408.  14  L.  ed.  003 — Paci- 
fic Mail  S.  S.  Co.  V.  Jollffe,  2  Wall.  465,  17 
L.  ed.  809 — Assessor  v.  Osborne  (Gates  v. 
Osborne)  9  Wall.  575,  19  L.  ed.  751— Irvine 
V.  The  Hesper,  122  U.  S.  266,  30  L.  ed.  1178, 
7  Sup.  Ct.  Rep.  1177 — Anonymous,  1  Gall.  24, 
Fed.  Cas.  No.  444 — The  Saratoga  v.  438 
Bales  of  Cotton,  1  Woods,  79,  Fed.  Cas.  No. 
12..^56 — Union  Iron  Co.  v.  Pierce.  4  BIss. 
332,  Fed.  Cas.  No.  14,367— United  States  v. 
Barr,  4  Sawy.  254,  Fed.  Cas.  No.  14,527— 
United  States  v.  Four  Cases  of  Lastin^s,  10 
Ben.  374.  Fed.  Cas.  No.  15,145— United  States 
V.    Mann,    1    Gall.    182.    Fed.    Cas.    15,718 — 

.United  States  v.  Van  Vllet.  22  Fed-  643— 
Hughes  V.  Dundee  Mortg.  k  Trust  Invest.  Co. 
28  Fed.  43— Gwin  v.  United  States,  184  U.  S. 
675,  46  L.  ed.  749,  22  Sup.  Ct.  Rep.  526^The 
Phlladelphian,  0  C.  C.  A.  56,  21  U.  S.  App. 
90,  60  Fed.  426— Moore  v.  United  States,  29 
C.  C.  A.  273.  56  U.  S.  App.  471,  85  Fed.  468 
—Sims  V.  United  States,  58  C,  C.  A.  94.  121 
Fed.  517 — Pope  v.  Lewis,  4  Ala.  489 — George 
V.  State,  39  Ala.  677 — State  v.  Tombeckbee 
Bank.  1  Stew.  (Ala.)  349 — Scott  v.  Watklns, 
22  Ark.  564 — B'*lr8t  Nat.  Bank  v.  Henderson, 
101  Cal.  310.  35  Pac.  899 — Cook  v.  Gray, 
2  Iloust.  (Del.)  475.  81  Am.  Dec.  185 — 
Higginbotham  ▼.  State,  19  Fla.  560 — Har- 
groves  V.  Chambers,  30  Ga.  602 — Western  U. 
Teleg.  Co.  v.  Smith,  96  Ga.  571,  23  S.  E.  899 
— Coles  V.  Madison  County,  Breese  (III.)  119, 

12  Am.  Dec.  161 — Hunt  v.  Jennings,  5 
Blackf.  196,  33  Am.  Dec.  465 — Thompson  v. 
Bassctt,  5  Ind.  536 — Cleaves  v.  Jordan,  34 
Me.  14— Keller  v.  State,  12  Md.  326,  71  Am. 
Dec.  596 — State  use  of  Washington  County  v. 
Baltimore  &  O.  R.  Co.  12  Gill,  k  J.  437,  38 
Am.  Dec.  317— Teague  v.  State,  39  Miss.  520 
— Musgrove  v.  Vicksburg  ft  N.  R.  Co.  50  Miss. 
681 — State  ex  rel.  Hudson  v.  Academy  of 
Science,  13  Mo.  App.  219 — Johnson  v.  Hahn, 
4  Xeb.  147— Globe  I»ub.  Co.  v.  State  Bank,  41 
Neb.  181,  27  L.R.A.  858,  59  N.  W.  683— Lewis 
V.  Foster,  Smith  (N.  H.)  427— Lewis  v.  Fos- 
ter, 1  N.  H.  02 — Dartmouth  College  v.  Wood- 
ward. I  N.  H.  133— Rich  V.  Flanders,  39  N. 
H.  S88 — Belvldere  v.  Warren  R.  Co.  34  N. 
J.  L.  199— Moore  v.  State,  48  N.  J.  L,  222, 
39  Am.  Rep.  558 — Lcavitt  v.  Curtis,  15  N.  Y. 
229— Ilartung  v.  People.  22  N.  Y.  101— 
People  V.  Townsey,  5  Denio,  72 — Butler  v. 
Palmer,  1  Hill,  330 — Church  v.  Rhodes,  6 
How.  Pr.  28»; — Cole  v.  Rose.  65  How.  Pr. 
520— Matheny  v.  Golden,  5  Ohio  St.  392 — 
Ex  parte  lAirkln.  1  Okla.  55,  11  L.R.A.  419, 
25  Pac.  745 — State  v.  Addtngton.  2  Ball.  L. 
519,  23  Am.  Dec.  150— Allen  v.  Farrow,  2 
Bail.  L.  587 — State  v.  Cole.  2  M'Cord,  L.  3 — 


State  V.  Taylor,  2  M'Cord,  L.  490 — Sheppard 
v.  SUte,  1  Tex.  App.  525,  28  Am.  Rep.  422 — 
Starksborough  v.  Hinesburgh,  13  Vt.  220 — 
Smith  V.  Hard,  59  Vt.  19,  8  Atl.  31 7— Nich- 
olas V.  Com.  91  Va.  816,  22  S.  E.  507— 
Leschi  v.  Territory,  1  Wash.  Terr.  17 — 
Chesapeake  k  O.  R.  Co.  v.  Patton,  9  W.  Va. 
658 — Mahoney  v.  State,  5  Wyo.  524,  63  Am. 
St.  Rep.  64,  42  Pac.  13. 

676.  The  rule  that,  after  the  expiration  of 
repeal  of  a  statute,  no  penalty  can  be  im- 
posed or  punishment  inflicted  for  viola- 
tions committed  while  it  was  in  force,  ap- 
plied. United  States  v.  The  Helen,  6  Cranch, 
203,  3:  199 
Cited  in  Daggs  v.   Ewell,  8  Woods,   348,  Fed. 

Cas.  No.  3,537 — Coles  v.  Madison  County, 
Breese  (111.)  119,  12  Am.  Dec.  161 — Thomp- 
son V.  Basseti.  5  Ind.  536 — Keller  v.  State, 
12  Md.  326.  71  Am.  Dec.  596. 

677.  An  offense  against  a  temporary  stat- 
ute cannot  be  punished  after  the  expiration 
of  the  act,  unless  a  particular  provision  be 
made  by  law  for  that  purpose ;  and  a  proviso 
saving  the  right  to  prosecute  offenses  al- 
ready committed  does  not  affect  an  act  com- 
mitted after  the  time  when  the  statute  ex- 
pired bv  its  own  limitation.  The  Irresist- 
ible, 7  Wheat.  551,  5:  520 
Cited   in  The  Assessors   v.   Osborne    (Gates    v. 

Osborne)  9  Wall.  575,  19  L.  ed.  751 — Moore 
V.  United  States,  29  C.  C.  A.  273,  56  U.  S. 
App.  471,  85  Fed.  468— Sims  v.  United  States, 
58  C.  C.  A.  94,  121  Ked.  517— Jones  v.  state. 
1  Iowa,  402 — Engle  v.  Shiirts,  1  Mich.  151— 
Peddle  v.  Holllnshead,  9  Serg.  k  R.  283 — 
Com.  V.  Standard  Oil  Co.  101  Pa.  150,  12  W. 
N.  C.  299.  39  L.  Int.  452— Com.  ex  rol.  Wal- 
lace V.  Hough,  22  Pa.  Co.  Ct.  443,  8  Pa. 
DIst.  R.  687 — Kenyon  v.  State,  31  Tex.  Crim. 
Rep.  14,  23  S.  W.  191. 

678.  Forfeitures  incurred  under  a  penal 
statute,  temporary  in  its  terms,  cannot  be 
enforced  after  a  statute  has  expired  or  has 
been  repealed,  unless  the  repealing  law  con- 
tains a  saving  clause  which  preserves  the 
right  to  enforce  them.  United  States  v.  The 
Reform  (The  Reform)  3  Wall.  617,  18:  105 
Cited  In  United  States  v.  Stevenson,  3  Ben.  121, 

Fed.  Cas.  No.  16,396. 

679-81 .  By  the  repeal  of  an  act  without  any 
reservation  of  its  penalties,  all  criminal  pro- 
ceedings taken  under  it  fall,  as  no  legal  con- 
viction can  be  pronounced  unless  the  law 
creating  the  offense  be  at  the  time  in  exist- 
ence.   United  States  v.  Tynen,  11  Wall.  88, 

20:  153 
Cited  in  United  States  v.  Barr,  4  Sawy.  255, 
Fed.  Cas.  No.  14.527 — United  States  v.  Cop- 
persmith, 4  Fed.  206 — United  States  v.  Baum, 
74  Fed.  45 — Moore  v.  United  States,  29  C.  C. 
A.  273,  56  U.  S.  App.  471,  85  Fed.  4C8— 
Re  Carter,  07  Fed.  498— Sims  v.  United 
States,  58  CCA.  94,  121  Fed.  517— Lang 
V.  United  States,  66  C  C.  A.  261.  133  Fed. 
207 — McClaIn  v.  Williams,  10  S.  D.  336,  43 
L.R.A.  289.  73  N.  W.  72 — State  v.  Boogher, 
71  Mo.   638. 

682.  A  vessel  having  violated  a  law  of  the 
United  States  cannot  be  seized  for  such  viola- 
tion after  the  law  has  expired,  unless  some 
special  provision  be  made  therefor  by  stat- 
ute. United  States  v.  The  Helen,  6  Cranch, 
203,  3:  199 


5432 


STATUTES,  ni.  c. 


683.  The  proviso  in  the  repealing  clause 
of  the  neutrality  act  of  1818,  saving  the 
right  to  prosecute  offenses  already  com- 
mitted, did  not  authorize  a  forfeiture  under 
an  act  included  in  the  repeal,  after  the  time 
when  that  act  would  expire  by  its  own  limi- 
tation.    The   Irresistible,   7   Wheat.   551, 

5:520 

684.  Where  a  statute  imposes  a  forfeiture 
for  a  particular  sum  on  a  railroad,  in  favor 
of  the  state,  which,  through  failure  to  com- 
ply with  the  contract,  became  binding,  and 
a  suit  was  brought  thereupon  in  the  name 
of  the  state  for  the  use  of  a  county,  and 
afterwards  the  statute  imposing  the  for- 
feiture was  repealed,  the  county  cannot  col- 
lect the  penalty,  as  the  repeal  by  the  state 
releases  it.  Maryland  use  of  Washington 
County  V.  Baltimore  &  O.  R.  Co.  3  How.  534, 

11:714 
Cited  in  East  Hartford  v.  Hartford  Brldjre  Co. 

10  How.  635,  13  L.  ed.  628 — Aesessor  v.  Os- 
borne (Gates  V.  Osborne)  0  Wall.  675.  19  L. 
ed.  751 — Western  U.  T.  Co.  v.  Smith.  96  Ga. 
570 — Butler  v.  State.  6  Ind.  169— Keller  v. 
SUte,  12  Md.  327,  71  Am.  Dec.  696. 

685.  When  an  action  for  the  recovery  of 
a  penalty  provided  by  an  act  is  pending  at 
the  time  of  the  repeal  of  such  act,  the  repeal 
is  a  bar  to  the  action,  as  the  repeal  de- 
prives the  court  of  jurisdiction,  and  the  legis- 
lature may  discharge  defendant,  as  plaintiff 
has  no  vested  right  in  the  penalty.  Norris 
V.  Crocker,  13  How.  429,  14:  210 
United  States  v.  The  Reform  (The  Reform) 

3  Wall.  617,  18:  105 

Cited  in  Pacific  Mail  S.  S.  Co.  v.  Joliffe,  2  Wall. 
466,  17  L.  ed.  810 — Merchants'  Ins.  Co.  v. 
Ritchie,  5  Wall.  544.  18  L.  ed.  641— Ex  parte 
McCardlc,  7  Wall.  614.  19  L.  ed.  265— Asses- 
sors V.  Osborne  (Gates  v.  Osborne)  9  Wall. 
575,  19  L.  ed.  751 — United  States  v.  Tynen, 

11  Wall.  94,  20  L.  ed.  155— Baltimore  &  P.  B. 
Co.  V.  Grant,  98  U.  S.  401.  25  L.  ed.  232— 
Gwin  V.  United  States,  184  U.  S.  675.  46 
L.  ed.  750,  22  Sup.  Ct.  Hep.  526 — Brown  v. 
United  States,  Woolw.  202,  1  Kan.  Dassler's 
ed.  233  Appx.  Fed.  Cas.  No.  2,032 — Buckner 
V.  Street.  1  Dill.  254.  7  Nat.  Bankr.  Reg.  261. 
Fed.  Cas.  No.  2,098 — Osborn  v.  Nicholson,  1 
Dill.  232.  Fed.  Cas.  No.  10.595 — Re  Stuyves- 
ant  Bank,  12  Blatchf.  193,  10  Nat.  Bankr. 
Reg.  409,  Fed.  Cas.  No.  12,919 — Tinker  v. 
Van  Dyke,  1  Fllpp.  527,  Fed.  Cas.  No.  14,- 
058 — Re  25.000  Gallons  of  Distilled  Spirits. 
1  Ben.  372,  Fed.  Cas.  No.  14,282 — Union  Iron 
Co.  V.  Pierce,  4  Bias.  334,  Fed.  Cas.  No.  14,- 
367 — ^ITnited  States  v.  Barr.  4  Sawy.  255, 
Fed.  Cas.  No.  14,527 — Blrdseye  v.  Shaeffer. 
37  Fed.  825 — ^United  States  v,  De  Goer,  38 
Fed.  82 — United  States  v.  Baum,  74  Fed.  45 
— Royston  v.  Miller.  76  Fed.  64 — Strong  v. 
United  States,  03  Fed.  238— Gregory  v.  Ger- 
man Bank,  3  Colo.  336.  25  Am.  Rep.  760 — 
McClain  v.  Willinms.  10  S.  D.  336.  43  L.R.A. 
289,  73  N.  W.  72 — Gassonheimer  v.  District 
of  Columbia,  6  App.  D.  C.  117 — Bank  of  St. 
Mary's  v.  State,  12  Ga.  403 — Robison  v. 
Beall,  26  Ga.  48 — Hargroves  v.  Chambers.  30 
Ga.  602 — Plaster  v.  Burger,  5  Ind.  235 — 
Thompson  v.  Bassett,  5  Ind.  536 — Roush  v. 
Morrison.  47  Ind.  416 — Western  U.  Teleg. 
Co.  v.  Scircle,  103  Ind.  229.  2  N.  B.  604 — 
State  ex  rel.  Atty.  Gen.  v.  Wharton,  25  La, 
Ann.  32 — O'Connell  v.  O'Leary,  143  Mass. 
312,  14  N.  E.  143— Tlvey  v.  People,  8  Mich. 
131 — Belvldere  v.  Warren  R.  Co.  34  N.  J.  L. 


199 — State  v.  Cnislus,  57  N.  J.  L.  282,  31 
Atl.  235— Territory  ex  rel.  Castillo  v.  l»erca. 
10  N.  M.  368,  62  Pac  1094— Nash  v.  White's 
Bank,  37  Hun,  59 — Flood  v.  Dooley,  97  N.  Y. 
651— Cleveland,  C.  C.  &  St.  L.  R.  Co.  v. 
Wells,  65  Ohio  St.  817,  58  L.R.A.  653,  62  N. 
E.  332 — Com.  v.  Honey  Brook  Co.  2  Pear- 
son (Pa.)  366 — ^Pacific  &  A.  Teleg.  Co.  v. 
Com.  3  Brewst.  (Pa.)  620 — Com  v.  Standard 
Oil  Co.  101  Pa.  150,  12  W.  N.  C.  299.  39 
Phila.  Leg.  Int  452— State  v.  Bank  of  Ten- 
nessee, 3  Baxt.  409 — State  v.  Wygall,  46 
Tex.  462 — Rhemke  v.  Clinton.  2  Utah,  440 — 
Lesehi  v.  Territory,  1  Wash.  Terr.  17 — Globe 
Pub.  Co.  ▼.  State  Bank,  41  Neb.  181,  27  L.R. 
A.  858,  59  N.  W.  683— State  ex  rel.  Volght 
V.  Hoeflinger,  31  Wis.  263 — Richland  County 
V.  Richland  Center,  69  Wis.  600,  18  N.  W. 
497. 

686.  The  extinguishment  of  a  penalty  al- 
ready incurred  by  the  repeal  of  a  statute 
creating  the  offense,  recognized.  Kring  v. 
Missouri,  107  U.  S.  221,  2  Sup.  Ct.  Rep.  443, 

27:506 
Cited  In  People  v.  Hiller,  113  Mich.  212,  17  N. 
W.  630 — Com.  V.  Brown,  20  Pa.  Co.  Ct.  144. 
7  Pa.  Dlst.  R.  121. 

687.  By  U.  8.  Rev.  Stat.  §  13,  U.  S.  Comp. 
Stat.  1901,  p.  6,  the  repeal  of  any  statute 
does  not  release  or  extinguish  any  penalty, 
forfeiture,  or  liability  incurred  under  such 
statute  unless  the  repealing  act  shall  so  ex- 
pressly provide.  United  States  v.  Reisinger, 
128  U.  S.  398,  9  Sup.  Ct.  Rep.  99,  32:  480 
Cited  in  People  ▼.  Jackson,  86  Misc.  286,  73 

N.  Y.  Supp.  461 — Seawell  v.  Hendricks,  4 
Okla.  440,  46  Pac.  557 — Wallace  v.  Good- 
lett,  104  Tenn.  684,  68  S.  W.  843. 

Statute  giving  special  remedy. 

Impairment  of  Contract  Obligations  by, 
see  Constitutional  Law,  IV.  g,  4,  t. 

688.  If  a  statute  giving  a  special  remedy 
is  repealed  without  a  saving  clause  in  favor 
of  pending  suits,  all  suits  must  atop  where 
the  repeal  finds  them.  South  Carolina  ex 
rel.  Trenholm  v.  Gaillard,  101  U.  S.  433, 

25:  937 
DistinguiMhed  in  State  ex  rel.  Nevada  County  v. 
Hicks,  48  Ark.  520,  8  S.  W.  524. 

Cited  in  Larkin  v.  Saffarans,  16  Ped.  163 — 
Vance  v.  Rankin,  194  111.  627,  88  Am.  St. 
Rep.  173,  62  N.  E.  807— Grand  Trunk  B.  Co. 
V.  Cumberland  County,  88  Me.  227,  33  Atl. 
988 — State,  United  R.  &  Canal  Co.,  Prosecut- 
or, V.  Weldon.  47  N.  J.  L.  63,  54  Am.  Rep. 
114 — Griffls  V.  Payne,  22  Tex-  Civ.  App.  522, 

.  65  S.  W.  757 — Burlington  v.  Burlington 
Traction  Co.  70  Vt  495,  41  Atl.  514— Dalln 
V.  Lillard,  91  Va.  725,  20  S.  E.  821. 

MIscellaneoQfl  statutes. 

Statute  of  Limitations,  see  Constitu- 
tional Law,  692. 

Federal  Inheritance  Tax,  see  Internal 
Revenue,  161. 

On  Penalty  Assessed  for  Breach  of 
Transportation  Bond,  see  Internal 
Revenue,  206. 

On  Right  to  Prosecute  for  Offenses  un- 
der Pension  Act,  see  Pensions,  11. 

Statute  Relating  to  Tax  Sale,  see  Taxes, 
675. 

Statute  Excluding  Convicts  from  Tes- 
tifying, see  Witnesses,  14. 


STATUTES,  IV. 
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See    also    supra,    378;    Constitutional 
Law,  1249a;  Mechanics'  Liens,  36. 

683-90.  [The  repeal  of  an  act  of  the  as- 
sembly in  the  province  of  Pennsylvania,  by 
the  King  and  council,  is  not  operative  here 
until  notification.  Albertson  v.  Robeson, 
(Pa.  Sup.  Ct.)    1  Dall.  9,  1:  14] 

691.  The  repeal  of  usury  laws,  without 
a  saving  clause,  operates  retrospectively,  so 
as  to  cut  off  the  defense  of  usury,  for  the 
future,  even  in  actions  upon  contracts  pre- 
viously made.  Ewell  v.  Daggs,  108  U.  S. 
143,  2' Sup.  Ct.  Rep.  408,  27:  682 

692.  The  repeal  of  a  mechanics'  lien  l&w 
during  the  progress  of  the  work  for  which 
a  lien  is  claimed  does  not  cut  off  the  lien- 
or's right  for  the  work  already  done,  where 
tlie  repealing  statute  re-enacts  and  contin- 
ues the  lien  law,  with  some  changes  in  mat- 
ters of  procedure  only.  Bear  Lake  &  River 
Water  Works  &  Irrig.  Co.  v.  Garland,  164 
U.  S.  1,  17  Sup.  Ct.  Rep.  7,  41:  327 

693.  [The  act  of  Congress  of  December  19, 
1803,  repealing  the  bankrupt  law,  is  a  bar 
to  prosecution  for  perjury  before  the  bank- 
rupt commissioners.  United  States  v.  Pass- 
more  (C.  Ct.)  4  Dall.  3V2,  1:  871] 

694.  The  repeal  of  the  bankruptcy  act  of 
the  United  States  removed  an  obstacle  to 
the  operation  of  the  insolvency  laws  of 
Massachusetts,  and  did  not  render  neces- 
sary their  re-enactment.  Butler  v.  Goreley, 
146  U.  S.  303,  13  Sup.  Ct  Rep.  84,    36:  981 

695.  The  repeal,  by  the  act  of  Congress 
of  ?^Tarch  3,  1897,  chap.  387  (29  Stet.  at  L. 
665,  669),  of  the  act  of  February  13,  1895, 
chap.  87  (28  Stat,  at  L.  664),  and  the  en- 
actment that  all  proceedings  pending  under 
the  act  so  repealed  shall  be  vacated,  and 
that  no  judgment  heretofore  rendered  in 
pursuance  of  said  act  shall  be  paid,  pre- 
cludes the  Supreme  Court  of  the  United 
States  from  taking  jurisdiction  of  an  ap- 
peal by  the  District  of  Columbia  from  a 
'.iiilgment  allowing  certain  claims,  although 
the  application  for  the  appeal  had  been 
made  and  notice  given  before  the  repeal 
of  the  statute.  District  of  Columbia  v.  Eslin, 
183  U.  S.  62,  22  Sup.  Ct.  Rep.  17,  46:85 
Cited  in  Pam-to-pee  v.  United  States.  187  U.  8. 

382,  47  L.  ed.  226,  23  Sup.  Ct.  Rep.  142— 
District  of  Columbia  v.  Barnes,  187  U.  S. 
638,  47  L.  ed.  344,  23  Sup.  Ct.  Rep.  846. 

696.  A  petition  for  a  writ  of  mandamus 
to  compel  the  Arizona  loan  commission  to 
issue  refunding  bonds  in  exchange  for  county 
bonds  is  a  "proceeding  theretofore  taken," 
within  the  meaning  of  the  saving  clause  of 
Arijs.  Rev.  Stat.  1887,  2934  (§7),  declaring 
thnt  the  repeal  or  abroj^ation  of  any  statute 
shall  not  affect  any  action  or  proceeding 
theretofore  taken,  except  as  therein  provided, 
and  was  therefore  not  affected  by  a  subse- 
quent repeal  of  the  act  creating  the  loan 
commission.  Murphy  v.  Utter,  186  U.  S. 
95,  22  Sup.  Ct.  Rep.  776,  46:  1070 

697-8.  Where  a  vessel  had  started  on  the 
round  trip,  carrying  the  mails  in  due  per- 


formance of  a  contract  with  the  Postmaster 
General,  ten  or  twelve  days  before  Congress 
passed  a  statute  annulling  the  contract,  and 
she  carried  the  mails  under  that  contract  on 
the  voyage  out  and  return,  the  repeal  of  the 
statute  and  the  annulment  of  the  contract 
did  not  operate  on  that  voyage.  Pacific 
Mail  S.  S.  Co.  v.  United  States,  103  U.  S. 
721,  26:  419 


IV.  Revival;    Re-enactment. 

Adoption  of  Official  Construction  by  Re- 
enactment,  see  supra,  527. 

Repeal  by,  see  supra,  596,  641. 

Revival  of  State  Insolvency  Law  on  Repeal 
of  Federal  Bankruptcy  Act,  see  Insol- 
vency, 1. 

Revival  of  State  Statute  by  Repeal  of  Super- 
seding Federal  Statutes,  see  States, 
62. 

See  also  supra,  307. 

699.  Congress  may  make  the  revival  of  a 
statute,  such  as  the  nonintercourse  act,  de- 
pend upon  a  future  event,  to  be  made  known 
by  the  President's  proclamation.  The  Aurora 
V.  United  States,  7  Cranch,  382,  3:  378 
Cited  in  Marshall  Field  ft  Co.  v.  Clark.  143  IJ. 

S.  682,  86  L.  ed.  306,  12  Sup.  Ct.  Rep.  495— 
Consolidated  Coal  Co.  v.  Illinois,  185  U.  S. 
210,  46  L.  ed.  877.  22  Sup.  Ct.  Rep.  610— 
651  Chests  of  Tea  v.  United  States,  1  I'alne, 
514.  Fed.  Cas.  No.  12,916— Ex  parte  Wall. 
48  Cal.  314,  17  Am.  Uep.  425— Pueblo  Coun- 
ty V.  Smith.  22  Colo.  543,  33  L.U.A.  468,  45 
Pac.  357— Pratt  v.  Allen,  13  Conn.  128— 
Gray  v.  State,  2  Harr.  (Del.)  90 — Rice  v. 
Foster,  4  Harr.  (Del.)  494— Ex  parte  Wells. 
21  Pin.  323 — Chicago  v.  Stratton,  162  111. 
502.  35  L.R.A.  87.  53  Am.  St.  Rep.  325.  44 
N.  E.  853 — Chicago  v.  Stratton.  58  III.  App. 
545— Fell  T.  State.  42  Md.  85.  20  Am.  Rep. 
83 — Rohrbacher  v.  Jackson,  51  Miss.  775 — 
St.  Louis  V.  Alexander.  23  Mo.  514 — State 
ex  rel.  Haggard  v.  Pond.  93  Mo.  653,  6  S.  W. 
469 — State  ex  rel  Pearman  v.  Liedtke.  9  Neb. 
498,  4  N.  W.  75— State,  Paul.  Prosecutor,  v. 
Circuit  Judge.  50  N.  J.  L.  504.  1  L.R.A.  90. 
15  Atl.  272 — Johnson  v.  Rich,  9  Barb.  689— 
People  v.  Fire  Asao.  of  Philadelphia.  92  N. 
Y.  321,  44  Am.  Rep.  380 — Gordon  ▼.  State,  46 
Ohio  St.  634,  6  L.R.A.  754,  23  N.  K.  o:»— 
Parker  v.  Com.  6  Pa.  520,  47  Am.  Doc.  480 — 
Galveston.  B.  lb  C.  Narrow  Gauge  R.  Co.  v. 
GroHs,  47  Tex.  436— Bull  v.  Read.  13  Gratt. 
90 — Ex  parte  Bassitt,  90  Va.  682,  19  S.  E. 
453. 

700.  Where  an  act  of  Congress  is  revived 
by  a  subsequent  act,  it  is  revived  precisely 
in  that  form  and  with  that  effect  which  it 
had  at  the  moment  when  it  expired.  The 
Aurora  v.  United  States,  7  Cranch,  382, 

3:  378 

701.  The  act  of  Congress  of  Feb.  18,  1875, 
correcting  an  omission  in  U.  S.  Rev.  Stat. 
§  2864,  U.  S.  Comp.  Stat.  1901,  p.  1904, 
which  had  been  repealed  in  the  meantime, 
had  no  effect  to  revive  that  section  or  to 
create  it  anew.  United  States  v.  Auffmordt, 
122    U.    S.    197,   7    Sup.    Ct.    Rep.    1182. 

30:  1182 
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702.  The  act  of  Congress  of  1875,  deter- 
mining the  jurisdiction  of  the  Federal  cir- 
cuit courts  (18  Stat,  at  L.  470,  chap.  137, 
U.  S.  Comp.  Stat.  1901,  p.  508),  is  sub- 
stantially a  re-enactment  of  the  act  of  1789 
(1  SU^  at  L.  79,  chap.  20)  §  11.  Re 
Schollenberger,  9^11.  S.  369,  24:  853 

7CJ.  The  re-enactment  of  state  statutes  is 
not  necessary  to  make  them  operative  for 
the  taxation  of  interests  in  public  lands 
after  an  act  of  Congress  has  authorized 
such  taxation,  although  the  statutes  when 
enacted,  while  comprehensive  enough  to  in- 
clude such  lands,  were  inoperative  as  to 
them.  Central  P.  R.  Co.  v.  Nevada,  162  U. 
S.  512,  16  Sup.  Ct.  Rep.  885,  40:  1057 

704.  The  re-enactment  in  the  same  words 
of  a  statute  which  has  notoriously  received 
a  construction  in  practice  from  those  whose 
duty  it  is  to  carry  it  out  gives  rise  to  the 
presumption  that  such  construction  is  satis- 
factory to  the  legislature,  unless  it  is  plain- 
ly erroneous.  Copper  Queen  Consol.  Min. 
Co.  v.  Territorial  Bd.  of  Equalization,  206 
U.  S.  474,  27  Sup.  Ct.  Rep.  695,     51:  1143 

705.  A  law  of  Michigan,  re-enacted  from 
the  printed  copy,  and  acted  on  for  thirty 
years,  will  not  be  changed  because  it  differs 
from  the  original  manuscript  law.  Pease 
v.Peck,  18  How.  595,  15:  518 
Cited  In  Talcott  v.  Pine  Grove  Twp.   1   Flipp. 

128,  Kerl.  ('as.  No.  13,735 — State  ex  rel.  Mor- 
ris V.  Mason,  43  La.  Ann.  042,  9  So.  776 — 
Pacific  V.  Selfert,  79  Mo.  213 — Cole  v.  Skraln- 
ka,  37  Mo.  App.  444. 


STATUTORY  CONSTRUCTION. 


See  Statutes,  II. 


STATUTORY  GRANTS. 


Construction  of,  see  Statutes,  II.  o. 


STATUTORY  LIABILITY. 

Recognition  in  other  States,  see  Conflict  of 

Laws,  103-108,  115-123. 
Of  United  States,  see  United  States,  38-40. 


STATUTORY  REMEDY. 

Effect  of  Pre-existing  Remedy,  see  Election 

of  Remedy,  22-25. 
As    Affecting    Jurisdiction    of    Equity,    see 

Equity,  49,  50. 


STAY. 

Of  Proceedings  against  Special  Partners 
Pending  Bankruptcy  Proceedings  against 
Firm,  see  Abatement  and  Revival,  44. 

Of  Proceedings  on  Bail  Bond,  see  Bail  and 
Recognizance,  24. 

Of  State  Proceedings  by  Petition  in  Bank- 
ruptcy, see  Bankruptcy,  VI.  d,  1,  2. 

Of  Judgment  or  Execution;  Practice  in  Fed- 
eral Courts,  see  Courts,  1322. 

Of  Death  Sentence,  see  Criminal  Law,  223, 
224. 

Of   Execution,  see  Executions,   6S-71. 

Of  State  Proceedings  Pending  Application 
for  Federal  Habeas  Corpus,  see  Habeas 
Corpus,  199,  199a. 

Of  Judicial  Sale  for  Prescribed  Period  by 
Death  of  Debtor  and  Administration  of 
his  Estate,  see  Judicial  Sale,  20. 

Of  Proceedings  against  Tenant  to  Recover 
Possession,  see  Landlord  and  Tenant, 
79. 

Of  Proceedings  in  Land  Department  Pend- 
ing Adverse  Claims  to  Mines,  see  Mines, 
158,  159. 

Of  Execution  against  Administrator,  see 
Time,  17. 

On  Appeal,  see  Appeal  and  Error,  IV.  d,  g. 

By  Appellate  Court  Pending  Motion  for  New 
Trial  Below,  see  Appeal  and  Error,  5562. 

Until  Payment  of  Costs,  see  Appeal  and  Er- 
ror, 5564. 

Pending  Adjudication  and  Discharge  in 
Bankruptcy,   see   Bankruptcy,   393-396. 

Liability  of  Federal  Courts  to  Stay  State 
Proceedings,  see  Courts,  1475. 

Power  to  Enjoin  Prosecution  of  Judgment 
while  Writ  of  Error  is  Pending  on,  see 
Injunction,  63. 

Respite  from  Creditors  under  Louisiana  Law, 
see  Insolvency,  VI. 

Delay  Preventing,  see  Prohibition,  4. 


STEAM. 

Degree    of    Care    Incident    to    Carriers    by 
Steam  Power,  see  Carriers,  31. 


STEAMBOAT. 

Collision  with,  see  Collision. 
Establishment  of  Steamboat  Line,  sec  Rail- 
roads, 5,  6. 
Regulation  of,  see  Shipping,  8-13. 


STEAM  GRIST  I^IILIj. 

Bonds  in  Aid  of,  see  Bonds,  243-245. 


STEAM  ROLLER. 

Notice  of  Presence  of,  in  Street,  see  Hi^- 
ways,  74. 


STEEL— STOCK. 
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STEEIj. 

Duly  on   Steel   and   Manufaetures   thereof, 
see  Duties,  V.  d,  5. 


STEPPING  STOBTE. 

Ai  Unlawful  Obstruction  in  Street,  see  High- 
ways, 62,  €3. 


STEWARDESS. 

As  Fellow  Servant,  see  Master  and  Servant. 
134. 


^•» 


STIPULATION. 

For  Release  of  Vessel  or  Property  in  Ad- 
miralty, see  Admiralty,  III.  e. 

Of  Ultimate  Fact,  sec  Agreed  Case,  3. 

Acquiring  Jurisdiction  on  Appeal  by,  see 
Appeal  and  Error,  I.  c. 

Waiving  Jury,  as  Part  of  Record,  see  Ap- 
peal and  Error,  V.  q. 

As  to  Amount  in  Controversy  on  Appeal, 
see  Appeal  and  Error,  378. 

As  to  Correctness  of  Bill  of  Exceptions,  see 
Appeal  and  Error,  3514. 

Reversal  of  Case  on,  see  Appeal  and  Error, 
3732.  3733. 

To  Submit  Cause  without  Oral  Ar^^ument, 
see  Appeal  and  Error,  3818.  3821,  3822. 

Costs  on  Decree  Entered  on,  see  Appeal  and 
Error,  5282-5322,  5323. 

For  Costs,  see  Costs,  66. 

That  Motion  for  Allowance  of  Appeal  shall 
not  Affect  Pending  Motion  for  New 
Trial,  see  Court  of  Claims,  27. 

TnefTicacy  to  Give  Federal  Jurisdiction,  see 
Courts,  1159a,  1161. 

Right  to  Rescind  Stipulation  Waiving  Re- 
quisite to  Process  in  Federal  Courts,  see 
CourU,  1311. 

Measure  of  Recovery  on,  see  Damages,  VI. 
b,  5. 

Of  Facts  in  Extradition  Proceedings,  see 
Extradition.  50. 

By  Guardian  ad  Litem  or  Next  Friend,  see 
Infants,  44,  45. 

Effect  of,  on  Judicial  Enforcement  of  Order 
of  Interstate  Commerce  Commission,  see 
Judgment,  75. 

Modification  of  Findings  of  Fact  by,  sec 
Judgment,  1217. 

Waiver  of  Jury  Trial  by,  see  Jury,  47,  50, 
54,  61,  62. 

Xi'or  Reference,  see  Reference,  19,  22. 

Extending  Time  for  Removal  of  Cause  by, 
see  Removal  of  Causes,  365. 

To  Dissenting  Owners  of  Vessel,  see  Ship- 
ping, 52. 

In  Proceeding  to  Enforce  Order  of  Interstate 
Commerce  Commission,  see  Trial,  1. 

As  to  Filing  Pai)ers.  see  Trial,  4. 

As  to  Evidence,  see  Trial,  37-42. 


Effect  of  Stipulation  for  Sealed  Verdict,  see 
Trial,  857,  859. 

Waiver  of,  see  Waiver,  3. 

Limiting  Liability  of  Carrier,  see  Carriers, 
II.  b,  7;  Shipping,  IV.  c,  4. 

In  Charter  Party,  see  Shipping,  IV.  a. 

For  Exemption  from  Loss  by  Fire,  see  Con- 
tracts, 17. 

1.  Wliere  it  was  stipulated  between  the 
parties  that  if  the  court  found  a  valid  lien 
upon  stock  in  controversy,  existing  in  '^ne 
of  the  parties,  that  a  decree  of  sale  might 
t>e  made  to  satisfy  such  lien,  the  court,  up- 
on finding  such  a  lien  existing,  will  make 
such  a  decree  of  sale.  Brent  v.  Bank  of 
Washington,  10  Pet  596,  9:  547 
Cited  In  Aldine  Mtg.  Co.  v.  rhilllps,  118  Mich. 

168,  42  L.R.A.  535,  74  Am.  St.  Rep.  380,  76 
N.  W.  371. 

2.  A  stipulation  by  the  parties  in  a  suit 
by  a  railroad  company  to  enjoin  the  collec- 
tion of  a  tax,  that  the  property  is  within 
the  boundaries  of  an  Indian  reservation,  to- 
gether with  the  findings  of  the  court  thereon, 
will  be  construed,  on  appeal,  with  reference 
to  existing  legislation  afi'ecting  the  subject- 
matter.  It  will  not  be  so  construed  as  to 
allow  the  company  to  escape  taxation  by 
force  of  such  stipulation  as  to  an  alleged 
fact  which  that  legislation  shows  does  not 
exist.  Utah  &  N.  R.  Co.  v.  Fisher,  116  U. 
S.  28,  6  Sup.  Ct.  Rep.  246,  29:  542 

3.  The  right  to  question  the  equitable  ju- 
risdiction of  a  state  court  to  review  the 
action  of  the  United  States  Land  Depart- 
ment belongs  to  the  merits  of  the  case,  which 
is  not  waived  by  a  stipulation  to  disre- 
gard defects  in  pleadings  and  to  submit  the 
case  to  that  court  on  its  merits.  Baldwin  v. 
Starks,  107  U.  S.  463,  2  Sup.  Ct.  Rep.  473, 

27:  526 
Diatinguinhed  in  Crystal  Springs  Land  &  Water 
Co.  V.  Los  Angeles,  82  Fed.  119. 

4.  The  right  to  dispute  plaintiff's  title  to 
lands  in  excess  of  the  quantity  specified  in 
a  contract  for  the  sale  of  a  tract,  the  area 
of  which  was  incorrectly  ascertained  and 
stated  therein,  is  not  lost  by  an  agreement 
of  counsel  which,  though  admitting  plaintifT's 
title  to  the  quantity  specified,  and  that  the 
consideration  price  was  intended  to  cover 
the  whole  tract  if  the  court  should  be  of 
opinion  that  the  contract  covered  the  same 
irrespective  of  the  specification  of  its  area, 
states  in  terms  that,  "to  avoid  all  dispute, 
it  is  the  express  understanding  of  the  par- 
ties that  the  whole  question  concerning  the 
said  surplus  land  is  reserved  for  future  de- 
cision."    King  V.   Hamilton,  4   Pet.   311, 

7:869 


STOCK. 

Of  Bank,  see  Banks,  I.  b,  IV.  d. 

Of  Corporation  Generally,  see  Corporations, 
IX. 

Brokers  for  Purchase  and  Sale  of,  see  Brok- 
ers, 3-5. 
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In  Building  and  Loan  Association,  see  Build- 
ing and  Loan  Associations. 

Sale  of,  on  Margin,  see  Constitutional  Law, 
249. 

Validity  of  Contracts  for  Purchase  of,  see 
Contracts,  IV.  d.  4. 

Power  to  Tax,  see  Taxes,  I.  e. 


Exclusive  Privilege  to  Erect,  see  Const! tu 
tional  Law,  209,  210. 

Equal  Protection  of,  see  Constitutional  Law, 
346. 

Grant  of  Exclusive  Privilege  as  to,  see  Con- 
stitutional Law,  425,  880. 

Measure  of  Damages  for  Failure  to  send  Live 
Stock  to,  see  Damages,  75. 


STOCKBROKER. 


See  Brokers,  3-5. 


^•» 


STOCK  DIVIDEND. 

Nature  of,  see  Corporations,  532. 
Rights  of  Life  Tenant  to,  see  Life  Tenants, 
6. 


STOCK  EXCHANGE. 


See  Exchanges. 


^•» 


STOCKHOLDERS. 

Of  Bank,  see  Banks,  L  b;  IV.  d. 

Of  Corporations  Generally,  see  Corporations, 
IX. 

Of  Railroad  Companies  as  Passengers,  see 
Carriers,  13.  | 

Enforcing  Liability  in  Foreign  States,  see 
Conflict  of  Laws,  103-107. 

Due  Process  in  Taxation  of  Stock,  see  Con- 
stitutional Law,  728,  729. 


STOLEN  PROPERTY. 

Rights  of  Bona  Fide  Purchaser  of  Stolen 
Stock  Certificates,  see  Corporations,  487, 
489. 

Measure  of  Damages  for,  see  Damages,  151. 

Indictment  for  Receiving,  see  Indictment,  etc. 
155. 


STONE. 

Tenant's  Liability  for  Quarrying,  see  Land- 
lord and  Tenant,  32. 


STONE  LANDS. 

Exclusion  from  Pre-emption  or  Settlement 
see  Public  Lands,  631-633. 


STOCKHOLDERS  MEETINGS. 

See  Corporations,  IX.  f. 


STOCKHOLDING  CORPORATIONS. 

Injunction   against   Unlawful   Combination, 
see  Injunction,  57. 


STOCKINGS. 


Duty  on,  see  Duties,  267. 


STOCK  TRANSFER  TAX. 

Validity   of,    see    Constitutional    Law,    336, 
557,  558. 


^•» 


STOCKYARDS. 

Duty  of  Carrier  to  Deliver  Cars,  see  Car- 
'riers,  145,  314,  315. 


STOPOVER. 

Ejectment  for  Want  of,  see  Carriers,  59. 
Authority  of  Carrier's  Agent,  see  Carriers, 
67. 


^•» 


STOPPAGE  IN  TRANSITU. 

Of  Goods  Sold,  see  Sale,  III.  b. 


STOPS. 

Regulating    Stops    of    Train    as    Affecting 
Commerce,  see  Commerce,  321-325. 


STORAGE. 

Of  Imports,  see  Duties,  450. 

Of  Grain,  see  Constitutional  Law,  343,  844, 

610.  611,  886-889. 
Regulation  of  Rates  for  Grain  Storage,  see 

Warehouseman,  2. 


STORE  ORDERS. 

Police  Power  to  Require  Redemption  of. 
Constitutional  Law,  894. 


STOVES— STRKET  RAIL'SVAYS,  I. 
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Validity  as  to  Foreign  Corporation  of  Act 
Requiring  Redemption  of,  see  Corpora- 
tions, 775. 


.  STOVES. 

In  Railroad  Trains,  Equal  Protection  as  to, 
see  Constitutional  Law,  267. 


STOWAGE. 


See  Shipping,  132,  138,  150,  161,  162. 


STRANDING. 

Of  Vessel,  as  Subject  of  General  Average, 

see  Average,  24,  30-38. 
As  a  Peril  of  the  Sea,  see  Insurance,  455, 

457. 
Master's  Right  to  Direct,  see  Shipping,  423. 
Master's  Duty  to  Care  for  Cargo  after,  see 

Shipping.  430,  434. 


STRANGER. 


Estoppel  of,  see  Estoppel,  38,  39,  93. 


STREET  RAILWAYS. 

T.  Franchise;  Construction,  1'28. 
II.  Motive  rower,  29, 
III,  Operation,  30-31. 

As  Carriers,  see  Carriers  II. 

Consolidation  of,  see  Constitutional  Law, 
1242. 

Equal  Protection  and  Privileges  as  to,  see 
Constitutional  Law,  IV.  a,  3,  b;  308, 
309,  318. 

Impairment  of  Obligations  of  Contracts  with, 
see  Constitutional  Law,  1056,  1085- 
1087,  1179,  1199,  1210,  1211, 1216, 1224, 
1241,  1242,  1362,  1382,  1406,  1407,  1434. 

Stockholder's  Right  to  Maintain  Action  to 
Enjoin  Impairment  of  Obligations,  see 
Corporations,  529. 

Compelling  Lowering  of  Street  Railway  Tun- 
nel, see  Constitutional  Law,  1437. 

Estoppel  to  Set  up  that  Lease  of  Property 
was  Ultra  Vires,  see  Corporations,  380. 

Garnishment  against,  see  Garnishment,  6. 

Presumption  of  Negligence  Toward  Employ- 
ees, see  Evidence,  388. 

Contributory  Negligence  of  Employee,  see 
Master  and  Servant,  113. 

Sufficiency  of  Title  of  Statute  as  to,  see  Stat- 
utes, 99,  107. 

Taication  of,  see  Constitutional  Law,  308, 
309,  318,  1362. 

Franchise  Tax  on,  see  Taxes,  288. 

fixemption  of.  from  Franchise  Tax,  see  Taxes, 
381,  382. 


Right  to  Claim  Exemption  from  Assess- 
ment Enjoyed  by  Predecessor,  see  Cor- 
porations, 149-151. 

Power  of  City  to  Prevent  Legislature  from 
Taxing,  see  Taxes,  418. 

Liability  for  Street  Improvement  Assess- 
ment, see  Public  Improvements,  40,  41. 

Contract  With  City  Fixing  Rates  of  Fare, 
see  Constitutional  Law,  1085-1087, 1199, 
1434. 

Binding  Agreement  as  to  Rates  of  Fare,  see 
Constitutional  Law,  1241-1242. 

Regulation  of  Rates  as  Involving  Federal 
Question,  see  Courts,  517. 

Equity  Jurisdiction  to  Restrain  Enforce- 
ment of  Ordinance  Fixing  Street  Rail- 
way Rates,  see  Equity,  84.  ^ 


I.  Franchises;  Construction. 

Necessity  of  Legislative  Consent,  see  High- 
ways, 37. 

Power  of  Municipality,  see  Municipal  Cor- 
porations, 47. 

Reservation  of  Power  to  Regulate,  see  Muni- 
cipal Corporations,  51. 

Power  of  Municipality  Respecting  Fran- 
chises, see  Municipal  Corporations,  51- 
55. 

Specific  Performance  of  Contract  for  Co-op- 
eration in  Securing  Franchise,  see  Speci- 
fic Performance,  11, 

See  also  infra,  30. 

1.  Municipal  grants  of  street  railway  fran- 
chises must  be  strictly  construed.  Cleveland 
Electric  R.  Co.  v.  Cleveland,  204  U.  S.  116, 
27  Sup.  Ct.  Rep.  202,  51 :  399 

2.  The  words  "main  line"  in  municipal  or- 
dinances granting  respectively  the  right  to 
construct  a  small  extension  to  the  Garden 
street  branch  of  the  Cleveland  street  rail- 
way system  and  the  right  to  lay  a  second 
track  on  a  portion  of  that  branch,  to  ter- 
minate with  the  expiration  of  the  grant  for 
the  main  line,  must  be  deemed  to  refer  to  the 
rest  of  the  Garden  street  branch,  and  not 
to  the  Euclid  avenue  line.  Cleveland  Elec- 
tric R.  Co.  v.  Cleveland,  204  U.  S.  116,  27 
Sup.  Ct.  Rep.  202,  51 :  399 

3.  Where  a  charter  of  a  railroad  company 
was  on  the  condition  that  it  should  secure 
the  consent  of  the  city  before  it  could  exer- 
cise its  franchise,  the  road  cannot  be  built 
without  such  consent.  People's  Pass.  R.  Co. 
V.    Memphis    City    R.    Co.    10    Wall.    38. 

19:844 

4.  A  consent  by  the  manager  of  a  street- 
railway  company  to  an  ordinance  modifying 
the  provision  which  he  sought  to  have  made 
by  an  amendment  to  the  ordinance  grant- 
ing the  company's  franchise  may  obviate 
the  necessity  of  a  subsequent  acceptance  of 
the  new  ordinance  bv  the  corporation.  Citv 
R.  Co.  V.  Citizens'  Street  R.  Co.  166  U.  S. 
557,  17  Sup.  Ct.  Rfep.  653,  41:  1114 

5.  Power  to  confer  an  exclusive  privilogi* 
for  the  use  of  a  street  by  a  street  railway 
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company  ia  not  inherent  in  the  city  council 
of  Detroit.  Detroit  Citizens'  Street  R.  Co. 
V.  Detroit  R.  Co.  171  U.  S.  48,  18  Sup. 
Ct.  Rep.  732,  43:  67 

6.  An  exclusive  right  of  a  street-railway 
company  to  use  a  street  cannot  be  conferred 
by  a  city  under  the  Michigan  tram- rail  way 
act,  providing  that  the  corporations  formed 
for  such  purposes  shall  have  the  exclusive 
right  to  use  and  operate  any  railways  con- 
structed, owned,  or  held  by  them,  provided 
that  they  shall  not  construct  a  railway 
through  the  streets  of  any  town  or  city 
without  the  consent  of  the  municipal  au- 
thorities. Detroit  Citizens'  Street  R.  Co.  v. 
Detroit  R.  Co.  171  U.  S.  48,  18  Sup.  Ct.  Rep. 
732,  43:  67 

7.  The  power  to  charter  a  street  railway 
was  not  withdrawn  from  the  legislature  by 
Tex.  Const.  1876,  art.  10,  §  7,  providing  that 
*'no  law  shall  be  passed  by  the  legislature, 
granting  the  right  to  construct  and  operate 
a  street  railway  within  any  city,  town,  or 
village,  or  upon  any  public  highway,  with- 
out first  acquiring  the  consent  of  the  local 
authorities  having  control  of  the  street  or 
highway  proposed  to  be  occupied  by  said 
railway,"  but  such  power  still  exists,  pro- 
vided the  consent  of  the  local  authorities  be 
first  acquired.  San  Antonio  Traction  Co.  v. 
Altgelt,  200  U.  S.  304,  26  Sup.  Ct.  Rep.  261, 

50:  491 

8.  Whatever  rights  and  privileges  the 
street  railway  companies  had  in  the  Chicago 
streets  under  the  compromise  ordinance  of 
July  10,  1883,  as  amended  August  6,  1883, 
after  the  expiration  of  the  time  limitation  in 
the  "power  ordinances"  of  June  7,  1886,  and 
March  30,  1888,  were  not  lost  by  the  ac- 
ceptance of  the  privileges  conferred  by  these 
ordinances,  which  provided  that  privileges  as 
to  time,  after  the  expiration  of  the  term  fixed 
therein,  were  to  be  governed  by  prior  ordi- 
nances Blair  v.  Chicago,  201  U.  S.  400,  26 
Sup.  Ct.  Rep.  427,  50:  801 

9.  The  right  of  a  street-railway  company 
under  an  ordinance  granting  permission  to 
lay  tracks  in  streets  is  subject  to  reasonable 
regulations  by  subsequent  ordinances  as  to 
the  use  of  streets.  Baltimore  v.  Baltimore 
Trust  &  G.  Co.  166  U.  S.  673,  17  Sup.  Ct. 
Rep.  696,  41:1160 
Cited  in  Morrlstown  v.  East  Tennessee  Teleph. 

Co.  53  C.  C.  A.  137.  115  Fed.  309— Chesa- 
peake k  P.  Teleph.  Co.  v.  Baltimore.  00  Md. 
644,  45  Atl.  446— Pawcatuck  Valley  Street 
R.  Co.  V.  Westerly,  22  R.  I.  310,  47  Atl.  691 
— Washington.  A.  &  Mt.  V.  R.  Co.  v.  Alex- 
andria, 98  Va.  352,  36  S.  E.  385. 

10.  An  ordinance  restricting  a  street  rail- 
way company  to  a  single  track  for  1100  feet 
in  a  narrow  and  busy  thoroughfare  is  not 
an  unreasonable  restriction  of  its  rights,  or 
a  material  modification  of  a  prior  ordinance 
granting  the  company  permission  to  lay 
double  tracks  in  the  streets  for  many  miles. 
Baltimore  v.  Baltimore  Trust  &  G.  Co.  166 
IT.  S.  673.  17  Sup.  Ct.  Rep.  696,  41:  1160 
Cited  in  Wabash  R.  Co.  v.  Defiance.  167  IT.  S. 

98,   42    L.   ed.   92,    17    Sup.   Ct.    Rep.    748 — 


Mercantile  Trust  ft  Deposit  Co.  ▼.  Collliis 
Park  ft  Belt  R.  Co.  99  Fed.  817 — Newport 
News  ft  O.  P.  R.  ft  Blectric  Co.  v.  Hampton 
Roads  R.  ft  Electric  Co.  102  Va.  803,  47  8. 
B.  839. 

11.  Failure  to  provide  any  compensation 
to  a  street  railway  company,  for  taking  up 
one  track  in  a  street  in  which  it  has  laid 
double  tracks  does  not  make  the  ordinance 
unreasonable,  if  the  double  tracks  were  laid, 
except  for  a  few  hundred  feet,  after  notice 
from  the  mayor  and  the  city  solicitor  that 
there  were  objections  to  the  double  tracks, 
and  that  an  ordinance  was  to  be  introduced 
to  limit  the  road  at  that  place  to  a  single 
track.  Baltimore  v.  Baltimore  Trust  &  G. 
Co.  166  U.  S.  673,  17  Sup.  Ct.  Rep.  696, 

41:  1160 

12.  A  street  railway  company  which  has 
relaid  its  track  under  the  direction  of  the  city 
commissioner,  as  required  by  the  provisions 
of  an  ordinance  revoking  its  original  li- 
cense for  two  tracks,  but  providing  that  it 
may  replace  a  single  track  if  it  removes  its 
double  tracks  within  twenty  days,  does  not 
lose  the  right  to  use  the  street  without  a 
further  ordinance,  although  it  did  not  comply 
with  the  ordinance  in  twenty  days,  but  con- 
tested its  validity  by  litigation,  when  it  had 
an  understanding  with  the  city  authorities 
that  the  limitation  of  time  would  not  be  en- 
forced during  the  time  necessary  to  get  an 
adjudication.  Baltimore  v.  Baltimore  Trust 
&  G.  Co.  166  U.  S.  673,  17  Sup.  Ct.  Rep. 
696,  41:1160 

Editorial  notes. 

Forfeiture  of  franchise.  43:  67 

Rights  in  public  streets.  43:  67 

[Crossing  railroad  without  compensation. 
29  L.RA.  485.] 

Term  of  franchise. 

13.  The  authority  of  the  city  of  Chicago 
under  111.  acts  of  February  14,  1859.  and 
February  21,  1861,  to  fix  the  terms  and  con- 
ditions upon  which  the  street  railway  com- 
panies chartered  by  those  acts  with  a  cor- 
porate life  of  twenty-five  years  should  occupy 
its  streets,  includes  the  power  to  fix  the 
term  of  such  occupation.  Blair  v.  Chicago, 
201    U.    S.    400,    26   Sup.   Ct.   Rep.   427, 

50:801 

14.  A  grant  of  a  street  railway  franchise 
does  not,  in  Illinois,  extend  beyond  the  life 
of  the  municipality  conferring  it,  where 
there  was  no  attempt  to  make  a  grant  of  a 
definite  term.  Blair  v.  Chicago,  201  V.  S. 
400,  26  Sup.  Ct.  Rep.  427,  50:  801 

15.  No  intention  to  confer  a  right  in  per- 
petuity to  the  occupancy  of  certain  streets  on 
the  west  side  for  street  railway  purposes  au- 
thorized by  the  Chicago  ordinance  of  August 
17,  1864.  can  be  inferred  from  the  silence  of 
such  ordinance  respecting  the  term  of  the 
errant,  in  view  of  the  other  ordinances  limit- 
ing grants  for  the  west  side  system  to 
twenty-five  years  and  thereafter  until,  the 
municipality  should  exercise  its  right  of  pur- 
chase,— especially  since  twenty-five  years 
was  the  limit  of  the  corporate  life  of  the 
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guarantee.    Blair  v.  Chicago,  201  U.  S.  40u, 
26  Sup.  Ct.  Rep.  427,  50:  801 

16.  A  street  railway  franchise  made  to 
terminate  with  the  grant  to  the  main  line  is 
to  be  measured  by  the  grant  as  it  then 
exists,  and  not  by  any  subsequent  extension 
of  the  term  which  may  be  granted. .  Cleve- 
land Electric  R.  Co.  v.  Cleveland,  204  U.  S. 
116.  27  Sup.  Ct.  Rep.  202,  51 :  399 

Extension  of  term. 

Continued  Operation  of,  as  Considera- 
tion for,  see  Contracts,  49. 

Estoppel  to  Assert  Invalidity  of  Ordi- 
nance for,  see  Estoppel,  108. 

Presumption  of  Acceptance  of  Ordinance 
Extending  Term,  see  Evidence,  339. 

See  also  supra,  16. 

17.  No  formal  resolutions  of  acceptance  of 
the  extension  of  a  franchise  of  a  street-rail- 
way company  is  necessary,  if  there  is  an 
actual  practical  acceptance  or  action  which 
would  be  explicable  only  in  case  of  the  ac- 
ceptance. City  R.  Co.  V.  Citizens'  Street  R. 
Co.  166  U.  S.  557,  17  Sup.  Ct.  Rep.  653, 

41:  1114 

18.  An  intention  to  prolong  the  life  of  a 
street  railway  franchise  from  the  date  orig- 
inally fixed  for  its  termination  to  February 
10,  1908,  which  was  the  date  fixed  for  the 
expiration  of  a  franchise  granted  to  an- 
other company  with  which  the  company  oper- 
ating the  former  franchise  was,  with  the 
consent  of  the  city,  consolidated,  must  be 
inferred  from  subsequent  ordinances  author- 
izing the  consolidated  company  to  extend  its 
lines  and  change  to  electricity  as  a  motive 
power,  the  rights  under  all  of  which  were  to 
terminate  with  the  franchise  of  the  "main 
line/'  which  was  recognized  as  continuing 
until  that  date.  Cleveland  v.  Cleveland  Elec- 
tric R.  Co.  201  U.  S.  529,  26  Sup.  Ct.  Rep. 
513,  50: 854 

19.  Municipal  ordinances  extending  the 
life  of  a  street  railway  franchise  from  the 
date  originally  fixed  for  its  termination  to 
the  date  fixed  for  the  expiration  of  a  fran- 
chise granted  to  another  company  with  which 
the  company  operating  the  former  franchise 
was,  with  the  consent  of  the  city,  consoli- 
dated, do  not  violate  the  provisions  of  Ohio 
Rev.  Stat.  §  2502,  that  a  municipal  corpora- 
tion shall  not,  during  the  term  of  a  street 
railway  grant  or  renewal  thereof,  release 
the  grantee  from  any  obligation  or  liability 
thereby  imposed.  Cleveland  v.  Cleveland 
Electric  R.  Co.  201  U.  S.  529,  26  Sup.  Ct. 
Rep.  513,  50:  854 
Cited  In  Cleveland  Electric  R.  Co.  v.  Cleveland. 

204  U.  8.  135,  51  L.  ed.  408,  27  Sup.  Ct.  Rep. 
202. 

20.  Municipal  extensions  of  the  life  of  a 
street  railway  franchise  before  the  original 
grant  has  expired  are  authorized  by  Ohio 
Rev.  Stat.  §  2501,  although  the  language 
of  that  section  is  that  the  council  may  re- 
new any  such  grant  at  its  expiration.  Cleve- 
land V.  Cleveland  Electric  R.  Co.  201  U.  S. 
529,  26  Sup.  Ct.  Rep.  513,  50:  854 


21.  The  right  to  use  the  Chicago  streets 


for  street  railway  purposes  was  not  ex- 
tended to  ninety-nine  years,  without  ref- 
erence to  any  limitation  as  to  time  fixed 
by  the  municipality,  by  the  Illinois  amenda- 
tory act  of  February  6,  1865,  which  ex- 
tends from  twenty-five  to  ninety-nine  years 
the  corporate  life  of  the  street  railway  com- 
panies created  by  the  acts  of  February  14, 
1859,  and  February  21,  1861,  to  construct 
and  maintain  street  railways  on  streets  desig- 
nated by  the  common  council,  upon  terms 
and  conditions  prescribed  by  such  council, 
and  provides  that  any  transfer  of  "rights, 
privileges,  or  franchises  between  the  corpora- 
tions'' and  all  ''contracts,  stipulations,  leases, 
and  undertakings"  as  made  and  amended 
between  the  companies  and  the  city,  respect- 
ing the  location,  use,  or  exclusion  of  rail- 
ways in  or  upon  the  streets,  or  any  of  them, 
of  said  city,  shall  be  deemed  and  held  and 
continued  in  force  "during  the  life  hereof" 
as  if  incorporated  in  the  earlier  statutes. 
Blair  v.  Chicago,  201  U.  S.  400,  26  Sup.  Ct. 
Rep.  427,  50:  801 

22.  The  abolition,  during  the  life  of  the 
street  railway  corporation  created  by  the 
Illinois  act  of  February  14,  1859,  of  the 
office  of  supervisor  in  a  township  in  Cook 
county,  whose  consent,  under  §  6  of  that 
act,  was  essential  to  the  extension  of  the 
street  railway  over  and  along  the  highways 
of  the  township,  did  not  authorize  such  ex- 
tension without  official  consent.  Blair  v. 
Chicago,  201  U.  S.  400,  26  Sup.  Ct.  Rep.  427, 

50:  801 

23.  Consent  of  the  board  of  trustees  for 
the  town  of  Lake  View,  in  Cook  county, 
which,  under  111.  act  of  February  16,  1865, 
was  to  consist  of  the  supervisors,  assessors, 
and  commissioners  of  highways,  and  their 
successors  in  office,  and  was  empowered  by 
the  act  of  March  5,  1867,  §  7,  to  control  anil 
supervise  streets  and  highways,  satisfies  the 
provision  of  the  act  of  February  14,  1859,  § 
6,  requiring  the  consent  of  the  supervisor  to 
the  extension  of  the  Chicago  street  railway 
system  into  townships  of  Cook  county.  Blair 
V.  Chicago,  201  U.  S.  400,  26  Sup.  Ct.  Rep. 
427,  50:  801 

24.  The  consent  to  the  extension  of  the 
Chicago  street  railway  system  into  the  town 
of  Lake  View,  in  Cook  county,  given  by  a 
supervisor  acting  under  the  authority  of  the 
act  of  February  14,  1859,  §  6,  or  by  the  board 
of  trustees  created  by  the  act  of  February  16, 
1865,  was  not  given  in  perpetuity,  although 
no  time  was  specifically  mentioned,  but  must 
be  deemed  to  cover  only  the  same  term  as 
the  city  of  Chicago  had  granted  to  the  main 
system.  Blair  v.  Chicago,  201  U.  S.  400. 
26  Sup.  Ct.  Rep.  427,  50:  801 

25.  Municipal  ordinances  extending  the 
life  of  the  franchise  of  the  Euclid  avenue  or 
main  line  of  the  Cleveland  street  railway 
system  will  not  be  construed  as  applicable 
to  a  road  with  a  separate  route  and  a  dif- 
ferent term  of  life,  known  as  the  Garden 
street  branch,  on  the  theory  that  the  lattrr 
road  became  a  part  of  the  main  line  bo- 
cause  it  was  permitted  to  run  in  connection 
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with  such  main  line,  and  to  use  a  portion 
of  that  line  to  reach  a  public  square.  Cleve- 
land Electric  R.  Co.  v.  Cleveland,  204  U.  S. 
116,   27   Sup.   Ct  Rep.   202,  51:399 

26.  A  grant  of  a  street  railway  franchise 
by  the  Cleveland  common  council,  to  be  valid 
"until  the  expiration  of  the  grants  for  said 
company's  tracks  on  said  Quincy  street  east 
of  Lincoln  avenue,  to  wit:  July  13,  1913," 
— is  not  a  grant  extending  to  that  date, 
where  the  Quincy  street  grants  were  then  in 
fact  to  terminate  at  an  earlier  date.  Cleve- 
land Electric  R.  Co.  v.  Cleveland,  204  U.  S. 
116,  27  Sup.  Ct.  Rep.  202,  51 :  399 

27.  An  extension  of  the  time  for  the  ter- 
mination of  the  franchise  of  the  Garden 
street  branch  of  the  Cleveland  street  rail- 
way system  to  the  date  set  for  the  ter- 
mination of  the  Euclid  avenue  or  main  line 
was  not  effected  by  a  municipal  ordinance 
consenting  to  a  consolidation  of  several 
street  railroads,  including  the  Euclid  avenue 
and  Garden  street  lines,  on  condition  that 
but  one  fare  should  be  charged  for  a  con- 
tinuous ride.  Cleveland  Electric  R.  Co.  v. 
Cleveland,  204  U.  S.  116,  27  Sup.  Ct.  Rep. 
202,  61 :  399 

Title  to  pro:  crty  on  expiration  of  fran- 
chise. 

Due  Process  in  Taking  Possession  of 
Property  Left  in  Street  at  Expira- 
tion, see  Constitutional  Law,  510. 

28.  The  title  to  the  rails,  poles,  and  other 
appliances  for  operating  the  Garden  street 
branch  of  the  Cleveland  street  railway  sys- 
tem remaining  in  the  various  streets  at 
the  expiration  of  its  franchise  is  in  the 
railway  company  which  has  been  operating 
the  road.  Cleveland  Electric  R.  Co.  v.  Cleve- 
land, 204  U.  S.  116,  27  Sup.  a.  Rep.  202, 

51 :  399 


II.  Motive  Power. 

29.  A  statute  allowing  cities  to  permit 
the  use  of  electricity  on  street  railways 
ratifies  a  previous  consent  by  a  city  to  the 
use  of  such  power,  on  the  faith  of  which 
large  expenditures  have  been  incurred.  City 
R.  Co.  v.  Citizens'  Street  R.  Co.  166  U.  S. 
557,  17  Sup.  Ct.  Rep.  653,  41:  1114 


III.  Operation. 

Ejection  of  Passenger  for  Want  of  Trans- 
fer, see  Carriers,  57. 

Maintenance  of  Safety  Appliances  at  Rail- 
w^av  Crossing,  see  Constitutional  Law, 
270. 

Measure  of  Damages  from  Operation  of 
Road,   see  Damages,   149a. 

30.  The  right  to  operate  street  railways 
in  Chicago  under  the  municipal  ordinance 
confirmed  by  111.  acts  of  February  14,  1859, 
and  February  6,  1865,  until  the  city  should 


exercise  its  reserved  right  to  purchase,  is 
confined  to  the  streets  designated  in  the  origi- 
nal ordinance  and*  in  such  other  later  ordi- 
nances as  indicate  a  purpose  to  preserve  the 
permission  of  the  original  ordinance,  and 
does  not,  by  reason  of  the  unity  of  the 
street  railway  system,  extend  to  the  rights 
of  occifpancy  acquired  in  other  streets,  so 
as  to  continue  such  right  until  purchase  is 
made  of  the  entire  system.  Blair  ▼.  Chi- 
cago, 201  U.  S.  400,  26  Sup.  Ct.  Rep*.  427, 

50:801 
Editorial  notes. 

[Injuries  by  a  street-car  collision  with 
vehicles  or  horses.    25  LJI.A.  508. 

Duty  imposed  on  street-railroad  compa- 
nies to  avoid  injuring  children  on  the  track. 
25  I  .R.A.  663. 

Necessity  of  headlights  on  cars.  26  L.R. 
A.   300. 

Frightening  horse.    34  L.R.A.  481. 

Injury  to  bicyclists.    47  L.R.A.  292. 

Liability  of,  for  defect  in  track  or  street. 
52  L.ILA.  448. 

Operating  street  car  at  speed  in  excess  of 
that  prescribed  by  ordinance  as  negligence 
or  evidence  of  negligence.  8  L.R.A.(N.S.) 
1093. 

Duty  to  avoid  interference  with  extin- 
guishment of  fires.     12  L.RA.(N.S.)    382.] 

Negligence  at  crossing. 

Burden  of  Proving  Contributory  Negli- 
gence, see  Evidence,  417. 

Question  of  Law  or  Fact,  see  Trial, 
393. 

Requested  Instruction  Not  Supported 
by  Evidence,  see  Trial,  778. 

Requested  Instructions  as  to  Contribu- 
tory Negligence  which  Exclude  or 
Ignore  Evidence,  see  Trial,  789a, 
789b. 

31.  An  attempt  by  a  driver  of  a  street 
car  to  cross  a  railroad  when  a  train  was  so 
near  that  the  least  delay  would  probabW 
lead  to  an  accident  may  constitute  negli- 
gence, even  though  he  would  have  got  across 
safely  except  for  the  unanticipated  and 
wrongful  act  of  a  gatekeeper  in  lowering 
the  gates.  Washington  &  G.  R.  Co.  v. 
Hickey,  166  U.  S.  521,  17  Sup.  a.  Rep.  661, 

41:  1101 


STREETS. 


See  Highways. 


"•-•O- 


STRICT  CONSTRUCTION. 

Of  Contracts,  see  Contracts,  253-257. 

Of  Franchise,  see  Franchise,  9-17. 

Of  Statutory  Grants,  see  Statutes,  IL  o. 

Of  Penal  or  Criminal  Laws,  see  Statutes,  IL 

m. 
Of  Statutes  in  Derogation  of  Common  Law, 

see  Statutes.  IT.  q. 
Of  Proviso,  see  Statutes,  523. 
Of  Grant  of  Exemption  from  Taxation, 

Taxes,  372-375. 


STRICT  FORECLOSURE— SUBPCENA. 
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STRICT  FORECLOSURE. 

See  Mortgage,  VII.  f. 


STRICT  PROCEDITRE. 

As  Requisite  in  Special  or  Statutory  Juris- 
diction, see  Courts,  305,  306. 


-♦-•- 


STRIKE. 

Right  to  Follow  Mineral  Veins,  see  Mines, 

I.  d,  2. 
Removal  to  Federal  Court  of  Suit  Affecting, 

Bee  Removal  of  Causes,  201. 


STRIKING  OUT. 

Of  Brief,  see  Appeal  and  Error,  3599,  3600. 
Of  Pleading,  see  Pleading,  I.  b. 


STRUCK  JURY. 

In  Murder   Case,   see   Constitutional   Law, 
809. 


STUDENT. 

Vested  Rights  of,  see  Constitutional  Law, 
918. 


SUA  SPONTE. 

Order   for    Further   Proof,    see    Admiralty, 

534. 
Dismissal  of  Appeal,  see  Appeal  and  Error, 

3748. 
Raising  Question  of  Jurisdiction  on  Appeal 

or  Error  Sua  Sponte,  see  Appeal  and 

Error,  4004-40^2. 
Rejection  of  Evidence,  see  Appeal  and  Er- 
ror, 5060. 
Inquiry  by  Courts  of  their  own  Jurisdiction, 

see  Courts,  I.  b,  2;  V.  c,  1,  5. 
Inquiry  by  Equity  into  its  own  Jurisdiction, 

see  Equity,  31-34. 


SUBAGENT. 

Who  is,  see  Principal  and  Agent,  92. 
Ratification  of  Acts  oi,  see  Principal   and 

Agent,  128. 
Rights  of,  see  Principal  and  Agent,  171. 

U.  8.  Dig.— 341 


SUBCONTRACTOR. 

Binding  Effect  on,  of  Provisions  in  Principal 
Contract,  see  Contracts,  567. 

Right  of  Action  against  Principal  Con- 
tractor as  Adequate  Remedy  Prevent- 
ing Injunctive  Relief  against  Interfer- 
ence with  Performance,  see  Injunction, 
6. 

Subordination  of  Rights  of  Municipality 
under  Principal  Contract,  see  Munici- 
pal Corporations,  71. 

Liability  to  Subcontractor  upon  Abandon- 
ment of  Contract  by  City,  see  Munici- 
pal Corporations,  77. 


SUBLETTING. 


See  Landlord  and  Tenant,  II.  e. 


SUBMERGED  liANDS. 

Equal  Protection  to  Owners  in  Drainage  of, 

see  Constitutional  Law,  324. 
Ejectment  for  Recovery  of,  see  Ejectment, 

4. 
Relative  Rights  of  Public  and  Individual  in, 

see  Waters,  I.  d,  2. 


SUBMISSION. 

On  Appeal  or  Error,  see  Appeal  and  Error, 

VII.  f. 
To  Arbitration,  see  Arbitration,  1. 
Disability  to  Give  Federal  Jurisdiction  by 

Consent,  see  Courts,  V.  c,  12. 
Disability  of   Supreme   Court  to  Entertain 

Submitted  Case,  see  Supreme  Court  of 

the  United  States,  19-21. 

#•» 


SUBORDINATES. 

Liability   of   Public   Officer   for   Negligence 
of,  see  Officers,  75. 


SUBPCE3NA. 

Appellate  Jurisdiction  of  Question  as  to 
Validitv  of  Service  of,  see  Appeal  and 
Error,  909,  910. 

To  Compel  Appearance  of  State,  see  Appear- 
ance, 1. 

Appearance  as  Waiver  of  Defect  in,  see 
Appearance,  25. 

Fees  of  Clerk  for  Issuing,  see  Clerks,  33, 
35,  39,  75. 

Fees  of  Commissioner  for  Issuing,  see  Com- 
missioners, 21. 

For  Attorney  Who  has  Promised  to  Attend 
as  a  Witness,  see  Continuance  and  Ad- 
journment, 4. 
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Necessity  of  Attempting  to  Serve  on  Wit- 
ness, see  Depositions,  73. 

Effect  of  Service  of,  on  Garnishee,  see  Gar- 
nishment, 32. 

Duty  of  Marshal  to  be  Diligent,  see  Mar- 
shal, 5,  6. 

Out  of  Supreme  Court  against  State,  sec 
Supreme  Court  of  the  United  States, 
83. 

To  Secure  Attendance  of  Witnesses,  see 
Witnesses,  II. 

Service  on  Foreign  Corporation,  see  Writ 
and  Process,  51,  59. 

1.  A  subpoena  in  equity  from  this  court 
must  be  served  sixty  days  before  its  re- 
turn day.  New  York  t.  Connecticut,  4  Dal  I. 
6,  1:717 

2.  Upon  a  supplemental  bill  in  chan- 
cery, a  subpoena  is  not  required,  unless  new 
parties  are  made.  A  rule  to  answer  is 
sufficient.     Shaw  v.  Bill,  95   U.  S.   10, 

24:  333 
Cited    in    Hazleton    Tripod-Boiler    Co.   v.    Citi- 
zen's Street  R.  Co.  72  Fed.  820. 


SUBPCENA  DUCES  TECUM. 

As  Unreasonable   Search   and   Seizure,   see 

Search  and  Seizure,  11,  12. 
See  also  Witnesses,  6. 


SUBROGATION. 

I.  Bight    to    Subrogation    Generally, 

1-7. 
II.  On  Payment  of  Vebt,  8-9 . 
Ill,  As  to  Mortgagee,  10-17. 
ly.  Of  Surety,  Ottarantor,  or  Indorser, 

18-20. 

Compelling  Secured  Claimant  in  Bankrupt* 
cy  to  Exhaust  Security,  see  Bankrupt- 
cy, 374. 

Right  of  Person  Subrogated  to  Stand  on  his 
own  Citizenship  in  Federal  Courts,  see 
Courts,  740. 

General  Jurisdiction  and  Principles  of 
Equity,  see  Equity. 


I.  Bight  to  Subrogation  Generally. 

Of  Assignee  in  Bankruptcy  to  Enforce  Stock- 
holder's Liability,  see  Corporations,  602. 

Of  Insurance  Company,  see  Insurance, 
XVII. 

Of  Purchaser  under  Void  Judicial  Sale  to 
Liens  Claimed  by  him,  see  Judicial 
Sale,  72. 

Of  Pledgee,  Necessary  Parties  in  Action  for, 
see  Parties,  196. 

Of  City  Assuming  County's  Liability  on 
Railroad  Aid  Bonds,  see  Parties,  288. 

Of  Partnership  Creditors  to  Equity  of  In- 
dividual Partner,  see  Partnership,  95. 


Including  Immunity  from  Taxation  in  Sub- 
rogation, see  Taxes,  450. 

1.  The  right  of  subrogation  is  not  founded 
on  contract,  but  is  a  creature  of  equity, 
enforceable  solely  for  the  purpose  of  ac- 
complishing the  ends  of  substuntial  justice. 
Memphis  &  L.  R.  R.  Co.  v.  Dow,  120  U.  S. 
287,  7  Sup.  Ct.  Rep.  482,  30:  595 
Cited  in  Pollock  v.  Wright,   16  S.  D.   142.   87 

N.  W.  584. 

2.  In  equity  a  creditor  may  have  the  bene- 
fit of  any  obligation  or  security  given  by 
the  principal  to  the  surety  for  the  pavment 
of  the  debt.  Keller  v.  Ashford,  133  *U.  S. 
610,  10  Sup.  Ct.  Rep.  494,  33:  667 
Cited  in  D.  A.  Tompkins  Co.  v.  Catawba  Mills, 

82  Fed.  784 — Mercantile  Trust  Co.  v.  Balti- 
more &  O.  R.  Co.  94  Fed.  725 — Swift  v. 
Kortrecht,  50  C.  C.  A.  433,  112  Fed.  714 — 
Hopkins  y.  Warner,  109  Cal.  136,  41  Pac. 
868. 

3.  Where  the  amount  paid  on  coupons 
is  paid  by  one  who  is  not  a  debtor,  and 
who  takes  them  into  his  possession  without 
any  intention  to  extinguish  them,  the  right 
claimed  by  him  as  an  assignee  is  a  legal 
one,  and  has  nothing  to  do  with  the  right 
of  subrogation,  which  is  an  equitable  right. 
Ketchum  v.  Duncan,  96  U.  S.  659,  24:  86S 
Cited  in  Chandler  ▼.  Green,  101  111.  App.  415. 

4.  Subrogation,  in  equity,  requires  that 
the  person  to  be  benefited  has  paid  an  obli- 
gation to  a  third  pl^rty,  constituting  a  su- 
perior lien  or  claim,  to  save  himself  from 
loss.  JEti\&  L.  Ins.  Co.  v.  Middleport.  124 
U.  S.  534,  8  Sup.  Ct.  Rep.  625,  31 :  537 
Cited  in   Taylor  v.   MacGreal,   15   App.    D.   C. 

39 — Robinson    v.    Roos,    138    111.    558.    28   N. 

B.  821 — Opp  V.  Ward,  125  Ind.  243,  21  Am. 
St.  Rep.  220.  24  N.  B.  974~Frl8bee  v. 
Frisbee,  86  Me.  448,  29  Atl.  1115— Ilolden 
V.  Strickland,  116  N.  C.  192,  21  S.  E. 
684. 

5.  A  mere  volunteer  in  paying  the  debt 
of  another  person  is  not  entitled  to  subro- 
gation, -^tna  L.  Ins.  Co.  v.  Middleport, 
124   U.   S.   534,   8   Sup.   Ct.  Rep.  625, 

31 :  537 
Cited  in  Prairie  State  Nat.  Bank  v.  United 
States,  164  V.  S.  231.  41  L.  ed.  418,  17 
Sup.  Ct.  Rep.  142 — O'Brien  v,  Wheelock, 
184  U.  S.  495,  46  L.  ed.  656.  22  Sup.  Ct. 
Rep.  354 — Francis  v.  Howard  County.  60 
Fed.  55 — Lawrence  v.  United  States.  71  Fed. 
230 — Irvine  v.  Kearney  County,  75  Fed.  767 
— Greenville  Snv.   Bank  v.   Lawrence.   22  C. 

C.  A.  649,  42  U.  S.  App.  179,  76  Fed.  548 — 
Mercantile  Trust  Co.  v.  Hart,  35  L.R.A.  S55, 
22  C.  C.  A.  476,  40  U.  S.  App.  659.  76  Fed. 
677— O'Brien  v.  Wheelock,  78  Fed.  678 — 
Ashuelot  Nat.  Bank  y.  Lyon  County,  81  Fed. 
131 — Lyon  County  v.  Ashuelot  Nat.  Bank, 
30  C.  C.  A.  584,  69  U.  S.  App.  307,  87  Fed. 
139 — ^tna  L.  Ins.  Co.  t.  Lyon  County,  95 
Fed.  331 — German  Ins.  Co.  v.  Manning;,  95 
Fed.  606 — O'Brien  v.  Wheelock,  87  C.  C.  A. 
335,  95  Fed.  909 — Montgomery  v.  Charles- 
ton, 48  L.R.A.  607,  40  C.  C.  A.  111.  99  Fed. 
829 — Coffin  V.  Kearney  County,  114  Fed. 
520— Pollock  V.  Wripht,  15  S.  D.  141,  87 
N.  W.  584— Alfred  Richards  Brick  Co.  t. 
Rothwell,  18  App.  D.  C.  541 — Parsons  t. 
John  Hancock  Mnt.  L.  Ins.  Co.  20  App.  D. 
C.   269 — Merchants  ft  M.   Bank  t.   TiUmAS, 


SUBROGATION,  n.,  m. 
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106  Ga.  56,  31  S.  E.  394— Wilklns  y.  Gib- 
son.  113  Ga.   48,   84   Am.   St.   Rep.   204,   88 

5.  E.  374 — Thompson  v.  Connecticut  Mut. 
L.  Ins.  Co.  130  Ind.  344,  38  N.  E.  706— 
Townsend  y.  Cleveland  Fire  Proofing  Co.  18 
Ind.  A  pp.  574,  47  N.  E.  707 — Traders  Bank 
v.  Meyers,  3  Kan.  App.  643.  44  Pac.  202 — 
Skinner  ▼.  Tlrrell,  150  Mass.  475.  21  L.R.A. 
674,  38  Am.  St.  Rep.  447,  34  N.  E.  602— Sud- 
dath  V.  Gallagher,  126  Mo.  404.  28  S.  W. 
880 — Washburn  v.  Osgood,  38  Neb.  810,  57 
N.  W.  520 — Rice  v.  Winters,  45  Neb.  518, 
63  N.  W.  830 — Durante  v.  Eannaco,  65  App. 
Dlv.  441,  72  N.  Y.  Supp.  1048 — Beere  ▼. 
Mayer,  30  Misc.  815,  61  N.  Y.  Supp.  926 — 
Ruohs  y.  Third  Nat.  Bank,  04  Tenn.  68. 
28  S.  W.  303 — Tarver  y.  Land  Mortg.  Bank. 
7  Tex.  Civ.  App.  428,  27  8.  W.  40— M.  T. 
Jones  Lumber  Co.  v.  Vlllegas.  8  Tex.  Civ. 
App.  673,  28  S.  W.  558— Southern  Bldg.  &  L. 
Asso.  y.  Page,  46  W.  Va.  315.  33  S.  B.  336. 

6.  A  purchaser  of  town  bonds,  void  by 
reason  of  their  issue  ultra  vires  in  aid  of 
a  railroad,  is  not  subrogated  to  the  alleged 
rights  of  the  latter  to  enforce  the  same, 
since  the  issue  created  no  debt,  and  tlieir 
purchase,  therefore,  cannot  be  considered  the 
payment  of  a  debt  due  another.  iEtna  L. 
Ins.  Co.  V.  Middleport,  124  U.  S.  534,  8  Sup. 
Ct.  Rep.  625,  31 :  537 
Distinguished  In  Pugh  y.  Moore,  44  La.  Ann. 

247.  10  So.  710. 

Cited  in  Illinois  Grand  Trunk  R.  Co.  y.  Wade, 
140  U.  8.  67.  35  L.  ed.  843.  11  Sup.  Ct.  ttep. 
709— Hedges  y.  Dixon  County,  150  U.  S. 
191,  37  L.  ed.  1048,  14  Sup.  Ct.  Rep.  71— 
Citizens'  Sav.  ft  L.  Asso.  v.  Belleville  &  S. 
I.  R.  Co.  54  C.  C.  A.  408,  117  Fed.  112— 
Brown  y.  Holyoke  Water  Power  Co.  157  Mass. 
282,  32  N.  E.  2. 

7.  Persons  are  not  entitled  to  the  right 
of  subrogation  where  such  alleged  right 
arises  from  tortious  conduct  of  their  own. 
A  person  who  invokes  the  doctrine  of  sub- 
rogation must  come  into  court  with  clean 
hands.  German  Bank  of  Memphis  v.  Unit- 
ed States,  148  U.  S.  573,  13  Sup.  Ct  Rep. 
702,  37: 564 

Iklitorial  notes. 

Doctrine  of,  who  entitled  to.  37:  564 

fOf  purchaser  on  void  execution  sale.    21 

L.R.A.  33. 

Obligation  as  the  equivalent  of  payment 

for  the  purposes  of.     2  L.R.A,(N.S.)   263.] 


II.  On  Payment  of  Debt. 

Of  Agent  Paying  Note,  see  Estoppel,   183. 

8.  Where  property  bound  for  a  debt  is  in 
fact  used  to  pay  it,  with  the  consent  of 
a  junior  incumbrancer,  no  lien  upon  other 
property  for  the  security  of  the  debt  can  be 
kept  aliye  for  the  benefit  of  the  releasing 
junior  encumbrancer,  without  the  consent 
of  those  whose  interests  in  the  other  prop- 
erty are  to  be  affected.  Richardson  v.  TraV- 
er,  112  U.  S.  423,  5  Sup.  Ct.  Rep.  201, 

28:804 

9.  One  who  loans  money  to  a  minoi 
whose  infancy  is  not  disclosed,  on  the  sup- 
posed security  of  a  deed  of  trust  which  is 


subsequently  disaffirmed  because  of  the  in- 
fancy, is  entitled  to  be  subrogated  to  prior 
liens  which  were  paid  off  with  the  money 
loaned.  MacGreal  v.  Taylor,  167  U.  S.  688, 
17  Sup.  Ct.  Rep.  961,  42:  326 

Editorial  notes. 

[On  payment  of  another's  debt  by  volun- 
teer or  stranger.    23  L.R.A.  120.  . 

Right  of  partner  who  pays  firm  debt  to 
subrogation.     54  L.R.A.  614.] 


III.  Ae  to  Mortgages. 

10.  A  party  is  not  entitled  to  hold  a  mort- 
gage security  by  way  of  subrogation,  where 
he,  does  not  ask  such  relief  in  his  bill,  but 
puts  his  claim  entirely  on  other  ground, 
and  where  he  paid  the  debt  which  the  mort- 
gage secured  because  he  was  under  obliga- 
tion to  pay  it.  Richardson  v.  Traver,  112 
U.  S.  423,  5  Sup.  Ct  Rep.  201,        28:  804 

11.  Where  a  mortgagee  intervened,  and 
obtained  payment  of  his  mortgage  out  of  the 
proceeds  of  a  sale  in  confiscation  proceed- 
ings, neither  the  United  States  nor  the 
purchaser  of  the  property  was  subrogated 
to  any  rights  under  the  mortgage.  Waples 
V.  Hayes,  108  U.  S.  6,  1  Sup.  Ct.  Rep.  80, 

27:  632 
Cited  In   Shields  v.   Schlff,   124   U.   S.  354,   31 
L.  ed.  447,  8  Sup.  Ct.  Rep.  510. 

12.  Where  accommodation  indorsers  give 
a  mortgage  to  a  bank  to  secure  accommo- 
dation indorsements,  the  payment  of  one 
of  the  notes  thus  secured  by  the  makers  of 
it  satisfies  the  mortgage  in  regard  to  that 
note,  and  the  mortgage  is  no  longer  secu- 
rity for  its  payment,  and  the  makers  of  the 
note,  who  were  primarily  responsible  upon 
it,  cannot  be  subrogated  to  any  rights  un- 
der the  mortgage,  nor  can  such  mortgage  be 
held  as  security  for  a  certificate  of  deposit 
which  the  mortgagors  do  not  indorse.  Un- 
derwood V.  Metropolitan  Nat.  Bank,  144 
U.  S.  669,  12  Sup.  Ct.  Rep.  784.        36:  586 

Editorial  note. 

[Right  of  insurer  to  subrogation  to  mort- 
gage on  payment  of  mortgage  debt  from 
proceeds  of  insurance  on  mortgagee's  in- 
terest.   3  L.R.A.(N.S.)  79.] 

Rnle  as  to  Junior  encambrancers. 

13.  Where  a  junior  mortgagee  is  obliged 
to  satisfy  prior  mortgages,  he  stands  as  the 
assignee  of  them,  and  may  claim  all  the 
benefits  under  the  lien  that  could  have  been 
claimed  by  his  assignor.  But  the  effects 
of  this  principle  may  be  controlled  by  acts 
of  the  parties.  Bank  of  United  Statos  v. 
Peter,  13  Pet.  123,  10:  89 
Richardson  v.  Traver,  112  U.  S.  423,  5  Sup. 

Ct.  Rep.  201,  28:  804 

Cited  In  Lafayette  Co.  t.  Neely,  21  Fed.  746 — 
Goodrich  v.  Priedersdorff,  27  Ind.  315 — 
Fulton  V.  Nicholson,  7  Md.  107 — Miller  v. 
Finn,  1  Neb.  302 — Renard  v.  Brown,  7  Neb. 
455. 

14.  If  three  persons  mortgage  their  joint 
property   to   indemnify   an   accommodation 
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drawer  of  bills,  odc  of  them,  who  is  com- 
pel Ird  to  take  up  the  whole  of  the  bills, 
may,  by  notice  to  the  mortgagee  not  to  re- 
lease the  mortgage,  but  to  hold  it  for  his 
benefit,  acquire  in  equity  a  benefit  of  the 
mortgage  to  the  amount  of  two  thirds  of 
the   bills.     Pratt  v.   Law,   9    Cranch,   456, 

3:791 
Cited  in  itowdy  y.  Blake.  50  Ark.  211,  7  Am. 
St.  Rep.  88,  6  S.  W.  897 — Rogers  v.  Saund- 
ers, 16  Me.  104,  33  Am.  Dec.  635 — Robinson 
V.  Leavitt,  7  N.  H.  101— Wilson  v.  Kimball, 
27  N.  H.  307 — Ailten  v.  Gale.  37  N.  H.  605— 
BMrst  Nat.  Bank  v.  Ackerman,  70  Tex.  321, 
8  S.  W.  45. 

15.  Where  a  mortgagor  fails  to  protect 
junior  encumbrancers  against  a  prior  lien 
when  it  is  his  duty  to  do  so,  they  may  pay 
it  and  be  subrogated  to  the  rights  of  the 
holder  thereto.  Memphis  &  L.  R.  R.  Co.  v. 
Dow,  120  U.  S.  287,  7  Sup.  Ct.  Rep.  482, 

30:  595 
Cited  In  ^tna  L.  Ins.  Co.  ▼.  Middleport,  124 
U.  S.  550,  31  L.  ed.  542,  8  Sup.  Ct.  Rep. 
265 — Marine  Ins.  Co.  y.  St.  Loais,  I.  M. 
&  S.  R.  Co.  41  Fed.  645 — Columbus,  S.  & 
H.  R.  Co's.  Appeal,  48  C.  C.  A.  309,  109  Fed. 
211— Robinson  v.  Roos,  138  111.  558,  28  N. 
E.  821 — Frisbee  ▼.  Frlsbee,  86  Me.  448,  29 
Atl.  1115 — Hooper  v.  Central  Trust  Co.  81 
Md.  583,  29  L.R.A.  269,  32  Atl.  505— Ault- 
man  v.  Bishop.  53  Neb.  552.  74  N.  W.  55. 

16.  The  effect  of  the  principle  that  a 
junior  encumbrancer  who  is  obliged  to  sat- 
isfy prior  encumbrances  stands  as  assignee 
of  the  same,  may  be  controlled  by  subse- 
quent acts  of  the  parties.  Bank  of  United 
States  V.  Peter,  13  Pet.  123,  10:  89 

—  Kdltorlal  note. 

Right  of  junior  encumbrancer  to.     10:  89 

Mortgages  by  cosureties. 

17.  Mortgages  given  by  cosureties,  each 
to  the  other,  as  security  to  indemnify  them 
from  any  claim  beyond  the  proportion  as- 
sumed, are  not  in  equity  securities  for  the 
payment  of  the  principal  debt,  which  inure 
to  the  benefit  of  the  creditors  upon  the  prin- 
ciple of  subrogation.  Hampton  v.  Phipps, 
108   U.   S.   260,   2   Sup.   Ct.   Rep.   622, 

27:  719 
Cited  In  Keller  v.  Ashford,  133  U.  S.  622,  33 
L.  ed.  672,  10  Sup.  Ct.  Hop.  494— D.  A. 
Tomplclns  Co.  v.  Catawba  Mills,  82  Fed.  784 
— Courier- Journal  Job-Printing  Co.  v.  Schae- 
fer-Meyer  Brewing  Co.  41  C.  C.  A.  620,  3 
N.  B.  N.  Rep.  409,  101  Fed.  705— Swift  v. 
Kortrecht,  50  C.  C.  A.  433,  112  Fed.  714— 
Gibson  ▼.  Sheban,  5  A  pp.  D.  C.  395,  28  L. 
R.A.  402 — National  Park  Bank  v.  Halle,  30 
III.  App.  22 — First  Nat.  Bank  v.  Davis,  87 
Mo.  App.  247 — Whitehead  ▼.  Hamilton  Rub- 
ber Co.  52  N.  J.  Bq.  81,  27  Atl.  897— Seward 
V.  Huntington,  94  N.  Y.  113 — American 
Surety  Co.  y.  Boyle,  65  Ohio  St.  494,  63  N. 
E.  73 — Gourdin  r.  Trenholm,  26  8.  C.  372 
— MaglU  V.  Brown  Bros.  20  Tex.  Civ.  App. 
674,  50  S.  W.  143 — Fay  v.  Tower,  58  Wis. 
291,  16  N.  W.  558. 


IV,  Of  Surety,  Guarantor,  or  Indoraer, 

See  also  supra,  17;  Principal  and  Sureties, 
73;  Reformation  of  Instruments,  23. 

18.  Rev.  Stat.  §  3468,  U.  S.  Comp.  Stat 
1901,  p.  2314,  which  provides  that,  when  a 
surety  has  paid  the  United  States  the  money 
due  upon  a  bond,  he  shall  have  the  like 
priori^  for  the  recovery  and  receipt  of  the 
moneys  out  of  the  estate  and  effects  of 
such  insolvent  or  deceased  principal  as  is 
secured  to  the  United  States,  does  not  em- 
brace recognizances  in  criminal  cases. 
United  States  v.  Ryder,  110  U.  S.  729,  4 
Sup.  Ct.  Rep.  196,  28:  308 

19.  A  surety  who  pays  the  debt  of  his 
principal  succeeds  to  the  rights  of  the  cred- 
itor. Lidderdale  v.  Robinson,  12  Wheat 
594,  6: 740 
Cited  In   Tbe  Tangier,   2   Low.   Dec.   12,    Fed. 

Cas.  No.  13,744 — Reber  v.  Gundy,  13  Fed. 
57 — Re  Nickerson,  116  Fed.  1007 — Jackson 
V.  Davis,  4  Mackey,  201 — Connecticut  Mat. 
L.  Ins.  Co.  V.  Corn  well,  72  Hun,  201,  25  N. 
Y.  Supp.  348 — Robertson  ▼.  Trigg,  32  Gratt. 
86. 

20.  The  same  right  of  priority  which  be- 
longs to  the  government  attaches  to  the 
claim  of  an  individual  who,  as  surety,  has 
paid  money  to  the  government  Hunter  v. 
United  States,  5  Pet.  173.  8:  86 
Cited   in    The   Tangier.    2    I^w    Dec.    14.    Fed. 

Cas.  No.  13,744 — United  States  v.  B|?gIeston, 
4  Sawy.  205,  Fed.  Cas.  No.  15,027— Schlndcl- 
holz  V.  Cullum,  5  C.  C.  A.  303,  12  U.  8. 
App.  242,  55  Fed.  891 — Ricbeson  v.  Craw- 
ford, 94  111.  174— Whltbeck  v.  Ramsay.  74 
III.  App.  541 — Zook  V.  Clemmer,  44  Ind.  29 
— Kane  v.  State,  78  Ind.  110 — Backer  t. 
Pyne,  130  Ind.  294,  30  Am.  St  Rep.  231,  30 
N.  B.  21— Watkins  v.  Otis,  2  Pick.  102— 
Taylor  v.  Oxford,  167  Mass.  675,  46  N.  B. 
115 — Bowen  v.  Hosklns,  45  Miss.  187,  7 
Am.  Rep.  728 — Dias  v.  Bouchaud,  3  Edw. 
Ch.  485— Myers  v.  Miller,  45  W.  Va.  611.  31 
S.  E.  976. 

21.  A  surety  who  completes  a  contract 
with  the  United  States  on  the  contractor's 
default  is  subrogated  to  the  rights  of  the 
United  States  in  a  fund  created  by  the  re- 
tention of  10  per  cent  of  the  sums  esti- 
mated from  time  to  time  as  the  value  of 
the  work  done,  in  order  to  insure  its  com- 
pletion; and  this  right  relates  back  to  the 
making  of  the  contract,  so  that  it  is  su- 
perior to  any  equitable  lien  asserted  by  a 
bank  for  advances  made  without  the  surety's 
knowledge  before  he  began  to  complete  the 
work.  Prairie  State  Nat.  Bank  v.  United 
States,  164  U.  S.  227,  17  Sup.  Ct  Rep.  142, 

41:  412 
Cited  in  Walters  v.  Charleston  Mills.  48  L.R. 
A.  507,  40  C.  C.  A.  Ill,  99  Fed.  829— First 
Nat.  Bank  v.  City  Trust,  S.  D.  &  Surety  Co. 
52  C.  C.  A.  315.  114  Fed.  531— American 
Waterworks  &  Guarantee  Co.  v.  Home  Water 
Co.  116  Fed.  182 — Taylor  v.  MacGreal.  15 
App.  D.  C.  89 — Graves  v.  Merrill,  67  Minn. 
476,  70  N.  W.  562. 

22.  Where  land  is  conveyed  to  the  state 
by  a  corporation  as  indemnity  against  losses 
on  her  bonds  loaned  to  it,  the  bondholders 
have  no  equity  for  the  application  of  the 
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land  to  the  payment  of  the  bonds,  which  can 
be  enforced  against  the  state ;  and  her  gran- 
tees take  the  property  discharged  of  any 
claim  of  the  bondholders.  Chamberlain  v. 
St.  Paul  &  S.  C.  K.  Co.  92   U.  S.  299, 

23:  715 
Cited  In   Iloyt  v.   Latham.   143  U.   S.   o.'iO.   30 

L.  ed.  262,  12  Sup.  Ct.  Itcp.  508  -Cunniimhnm 

y.  Macon  &  B.  11.  Co.   156  U.   S.  419.  39   L. 

cd.    470,    15    Sup.    Ct.    Hep.    361 — Stevens    v. 

Louisville  &  N.  R.  Co.   2  Fllpp.   731.   3   Ked. 

680 — Tompkins  v.  Little  Rock  ft  Ft.  S.  R.  Co. 

5  McCrary,  613,  18  Fed.  354 — Tompkrns  v. 
Little  Rock  ft  Ft.  S.  R.  Co.  21  Fed.  382  - 
Whitehead  v.  Henderson,  67  Ark.  205,  50 
S.  W.  1005 — Forstall  v.  Board  of  Liqulda 
tlon,  30  La.  Ann.  11.'2— Siate  ex  rel.  Hahn 
V.  Younff,  29  Minn.  o'2'2,  0  N.  W.  737— Meek- 
er V.  Waldron.  02  Neb.  000,  87  X.  W.  539— 
Pendery  v.  Allen.  50  Ohio  St.  131,  19  !>. 
R.A.  370.  33  N.  E.  716 — Hand  v.  Savannah 

6  C.  R.  Co.   12  S.  C.  353. 

23.  In  Loui.siana  one  who  recovers  against 
the  possessor  of  land  may  compromise  and 
settle  with  him  and  discharge  him  person- 
all  v,  and  may  on  such  settlement  be  sub- 
rogated  to  his  right  of  action  against  his 
warrantor,  and  may  recover  against  the 
latter.  New  Orleans  v.  Whitney  (New  Or- 
leans V.  Gaines)  138  U.  S.  595,  11  Sup.  Ct. 
Rep.  428,  34:  1102 
New  Orleans  v.  Christmas   (New  Orleans  v 

Gaines)    131  U.  S.  191,  9  Sup.  Ct.  Rep. 
745,  33:  99 

24.  An  indorser  may,  under  the  laws  of 
Maryland,  tender  to  a  plaintiff  the  amount 
of  the  judgment  which  he  recovered  against 
the  maker  of  a  note,  and  obtain  an  assign- 
ment of  it.    Lenox  v.  Prout,  3  Wheat.  520, 

4:449 

Cited    in    Clark    v.    Schwing,    1    Dana.    337 — 

Corrie's   Case,   2   Bland   Ch.   529 — Clagett   v. 

Salmon,    5    Gill,    ft   J.    327 — Ward   v.   Tyier, 

52  Pa.  398. 

Editorial    notes. 

Of  sureties.  41:  412 

[Right  of  one  advancing  money  to  pay 
off  a  lien  or  encumbrance  upon  security 
which  proves  defective,  to  be  subrogated  to 
such  lien  or  encumbrance.  5  L.R.A.(N.S.) 
838.] 

Sureties  on  recognizance. 

25.  Sureties  on  a  recognizance  in  a  crim- 
inal case,  who  have  paid  the  money  due 
thereon,  are  not  subrogated  to  the  rights  of 
the  United  States,  and  cannot  sue  in  the 
name  of  the  United  States.  United  States 
V.  Ryder,  110  U.  S.  729,  4  Sup.  Ct.  Rep.  196, 

28:  308 
DiBiinguished  in   Maloney  v.   Nelson,   10  Misc. 
480,  39  N.  Y.  Supp.  930. 

Cited  In   Littleton   v.   State.  46  Ark.  419 — Be- 
lond  T.  Guy,  20  Wash.   161,  54  Pac.  995. 

26.  Bail  in  a  criminal  case  are  entitled  to 
subrogation  to  the  means  of  enforcing  the 
performance  of  the  thing  which  the  recog- 
nizance of  bail  is  intended  to  secure  the 
performance  of,  and  not  subrogation  to  the 
peculiar  remedies  which  the  governmrnt 
may  have  for  collecting  the  penal tv.  Unit- 
ed States  V.  Ryder,  110  U.  S.  729,  4  Sup. 
Ct  Rep.  196,  28:  308 
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To  Sealed  Contract,  see  Contracts,  15?«> 

To  Deed,  see  Deeds,  11-13. 

To  Wills,  see  Wills,  I.  b. 

Proof  of  Handwriting,  see  Evidence,  IV. 
b,  3. 

Necessity  of  Calling  to  Render  a  Document 
Admissible,  see  Evidence,  IV.  b,  3. 

Presumption  as  to  Domicil,  see  Evidence, 
183. 

Presumption  of  Death,  see  Evidence,  217. 

SulUciency  of  Authentication  by,  see  Evi- 
dence, 1001. 

Proof  of  Handwriting,  see  Evidence,  1040- 
1042. 


♦  •» 


SUBSCRIPTION. 

By  County  or  Municipality  to  Stock  of  Rail- 
road'Company,  see  'Bonds,  V.;  Rail- 
roads, ill. 

Consideration   for,   see   Contracts,   50. 

Conditional  Subscription  to  Charity,  see  Con- 
tracts, 565. 

To  Corporate  Stock,  see  Corporations,  IX. 
b. 


-»♦ 


SUBSEQUENT  CREDITORS. 

Right  to  Assail  Debtor's  Conveyance  as 
Fraudulent,  see  Fraudulent  Convey- 
ances, VII. 


SUBSTANCE  AND  FORM. 

Rule   in   Equity   to  Look   to  Realities  and 
Substance,  see  Equity,  296-300. 


SUBSTITUTED  SERVICE. 

Due   Process    in,    see    Constitutional  Law, 
718. 


SUBSTITUTION. 

In  Admiralty,  see  Admiralty.  III.  b,  4. 

Of  Parties  on  Appeal  or  Error,  see  Appeal 

and  Error,  IV.  b,  5. 
Of    Mimicipal    Corporation,    see    Municipal 

Corporations,  17,  18. 
Of  Parties  Generally,  see  Parties,  IV. 
Power  of.  see  Principal  and  Agent,  26. 
Of  Trustee,  see  Trusts,  II.  a. 
Of  Materials  and  Equivalents,  Patentability 

of,  see  Patents,  V.  b,  4. 


-♦-^ 


SUBSURFACE  WATERS. 


See  Waters,  11.  d. 
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SUBTEaiRANCAN  WATERS. 

See  Waters,  II.  d. 


^•» 


SUBWAT  COMMISSIONERS. 

Requiring   Electric   Company   to  Pay   Sal- 
aries of,  see  Constitutional  Law,  253. 


SUBWAYS. 

Impairment  of  Obligations  of  Contracts  as 
to,  see  Constitutional  Law,  1438. 

For  Klectric  Wires  in  Streets,  see  Highways, 
28. 


SUCCESSION. 

Liability  on  Covenant  by  Testator,  see  Cov- 
enant, 30. 

As  Paraphernal  Property,  see  Husband  and 
Wife,  42. 

Of  Municipal  Corporation,  see  Municipal 
Corporations,  17,  18. 


SUCCESSION  TAX. 

Pederal  Tax  on  Legacies  and  Successions, 
see  Internal  Revenue,  III.  h. 

As  Direct  Tax,  see  Internal  Revenue,  28, 
29. 

Uniformity  in  Federal  Taxation,  see  Inter- 
nal Revenue,  39. 

By  State,  see  Taxes,  IV. 


SUCCESSIVE  SUITS. 

In  Ejectment,  see  Ejectment,  IX. 


-•-»■ 


SUCESION  LEGITIACA. 


See  Wills,  193. 


SUDDEN  JERK. 


As  Negligence,  see  Carriers,  43. 


SUFFRAGE. 

Construction  of  Constitution  as  to  Grant  of 
Right  of,  see  Constitutional  Law,  40. 

Denial  of  Right  of,  to  Women,  see  Constitu- 
tional Law,  187. 

Denial  of  Due  Process  in  Denying  Right  of, 
to  Women,  see  Constitutional  Law,  485. 


Denial  of  Right  to  Vote,  as  Federal  Ques- 
tion, see  Courts,  530. 
Right  of  Generally,  see  Elections,  II. 


SUGAR. 

Duty  on,  see  Duties,  V.  d,  14. 

Sugar  Bounties,  see  Bounties,  5-9;  Duties. 

16,  198. 
Drawback  of  Duties,  see  Duties,  485,  486. 
Federal  Taxation  of,  see  Internal  Revenue, 

251. 


SUGAR  BOUNTY. 


See  Bounties,  5-9;  Duties,  16,  198. 


SUGAR  REFINING. 

Federal  License  Tax  on,  see  Internal  Rev- 
enue, 146,  147. 


-•-•o- 


SUICIDE. 

Of  Insured,  see  Constitutional  Law,  875, 
1454;  Insurance,  XL  d,  2. 

Presumption  against,  see  Evidence,  355- 
357. 

As  Proximate  Cause  of  Death,  see  Proxi- 
mate Cause,  7. 

Editorial  note. 

[Inciting  or  abetting.    66  L.R.A.  304.] 


SUIT. 

When  Adjudication  is  Rendered  in,  see  Ap- 
peal and  Error,  III.  d,  9,  c. 

On  Policy  by  Agent  with  Insurable  Interest^ 
see  Insurance,   697. 

See  also  Action  or  Suit. 


SULPHUROUS  FUMES. 

As  Public  Nuisance,  see  Injunction,  38* 


^♦» 


SUMMARY  APPLICATION. 

Clerk's  Fees  for  Docketing  and  Indexing, 
Clerks,  55. 


SUMMARY  PROCEEDINGS. 

Reviewability  of   Decision   in,   see   Appeal 
and  Error,  195. 


SUMMONS— SUNDAY,    H 
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Mode  of  Review  in,  see  Appeal  and  Error, 
693,  694. 

Against  Sureties  on  Appeal  Bond,  see  Ap- 
peal and  Error,  5686,  5687,  5693. 

To  Compel  Attorney  to  Pay  Over  Money  to 
Client,  see  Attorneys,  98. 

To  Call  in  Assets,  see  Bankruptcy,  16,  223- 
228. 

To  Enforce  Debt  Due  Bank,  see  Banks, 
185. 

To  Compel  Restitution  of  Confiscated  Prop- 
erty, see  Confiscation  and  Sequestration, 
103. 

Due  Process  in,  see  Constitutional  Law, 
419. 

As  Due  Process  of  Law,  see  Constitutional 
Law,  646-648. 

For  Contempt,  see  Contempt,  I.  c. 

Necessity  of  Strict  Compliance  witibi  Statute, 
see  Courts,  305. 

As  Ancillary  Rather  than  New  Suit,  see 
Courts,  1085. 

Judgment  on  Motion  in  Suit  on  Importers 
Bond,  see  Duties,  462. 

To  Enforce  Redelivery  of  Property  Seized 
under  Nonintercourse  Acts,  see  Embargo 
and  Nonintercourse,  129. 

Effect  of  Existing  Summary  Remedy  on 
Mortgagee's  Right  to  Sue  for  Insur- 
ance, see  Insurance,  682. 

To  Collect  Federal  Tax,  see  Internal  Rev- 
enue, 259. 

Waiver  of  Jury  Trial  by  Authorizing,  see 
Jury,  59. 

Provision  for,  as  ViolatioB  of  Right  to  Jury 
Trial,  see  Jury,  80,  81. 

For  Collection  of  Debts  Due  Bank,  see  Lim- 
itation of.  Actions,  229;  Mandamus, 
36. 

Against  Marshal  Failing  to  Pay  Over  Pro- 
ceeds, see  Marshal,  69. 

To  Compel  Restitution  of  Money  to  Reg- 
istry of  the  Court,  see  Money  in  Cou^, 
2. 

By  Mortgagee  to  Recover  Possession,  see 
Mortgage,  125. 

For  Collection  of  Amount  Due  Government, 
see  Search  and  Seizure,  1. 

For  Sale  of  Land  for  Taxes,  see  Taxes, 
630. 

A  breach  of  an  ordinance  of  a  city  pro* 
hibiting  the  keeping  of  a  private  market 
within  six  squares  of  any  public  market 
under  a  certain  penalty,  may  be  punished  by 
summary  proceedings  before  a  magistrate, 
without  trial  by  juij.  Natal  y.  Louisiana, 
139  U.  S.  621,  11  Sup.  Ct.  Rep.  636, 

35:  288 
Cited  in  State  ez  rel.  Courrege  v.  Fisher,  50 

La.  Ann.  47,  28  So.  92 — Miller  v.  Com.  88  Va. 

621,  16  L.R.A.  443— Osden  v.  Madison,  111 

Wis.  480,  65  L.R.A.  612,  87  N.  W.  668. 


SUMMONS. 

Effect  of  Summons  and  Severance  on  Par- 
ties to  Appeal  or  Error,  see  Appeal  and 
Error,  2467-2476. 

In  General,  see  Writ  and  Process. 


SUNDAY. 

/.  Judicial  Proceedings,  1'4* 
II.  Labor  and  Busineaa,  5-7. 
///.  Contracts,  8-9, 

IV.  Violation   of  Sunday  Law  as  Pe- 
fense,  10. 

Sunday  Laws  as  Affecting  Commerce,  see 
Commerce,  III.  1. 

Invalidity  of  Federal  Levy  made  on  Sunday 
as  Permitting  Constructive  Levy  under 
SUte  Writ,  see  Courts,  1518,  1519. 

Legislative  Power  to  Regulate  Labor,  see 
Courts,  202,  203. 

Liability  of  Marshal  for  Refusing  to  Sur- 
render Goods  Taken  under  Levy  made 
on  Sunday,  see  Marshal,  30. 

Exclusion  of,  in  Computing  Time,  see  Ap- 
peal and  Error,  2563,  2564;Time,  20- 
22. 


I.  Judicial  Proceedings. 

1.  A  judgment  entered  on  Sunday  is  void. 
Ball  V.  United  States,  140  U.  S.  118,  11  Sup. 
Ct.  Rep.  761,  35:  377 
Cited  in  Stone  v.  United  States,  167  U.  S.  196. 

42  L.  ed.  134,  17  Sup.  Ct.  Rep.  778— Stone 
V.  United  States,  12  C.  C.  A.  462,  29  U.  S. 
App.  32,  64  Fed.  678— United  States  v.  Mc- 
Knight,  112  Fed.  987 — Helsen  v.  Smitli,  138 
Cal.  219,  94  Am.  St.  Rep.  39,  71  Pac.  ISO- 
Hodge  V.  State,  29  Fla.  507.  10  So.  656. 

2.  The  verdict  of  a  jury  may  be  re- 
ceived and  the  jury  discharged  upon  Sun- 
day when  a  case  was  committed  to  the  jury 
on  Saturday.  Ball  v.  United  States  (Unit- 
ed States  V.  Ball)  163  U.  S.  662,  16  Sup. 
Ct.  Rep.  1192,  41 :  300 

3.  A  general  verdict  is  not  a  nullity  by 
reason  of  its  being  received  or  recorded  on 
Sunday,  even  if  the  court  may  have  im- 
properly delivered  to  the  jury  special  ques- 
tions to  be  answered  by  them.  Stone  v. 
United  States,  167  U.  S.  178,  17  Sup.  Ct. 
Rep.  778,  42:  127 
Cited  in  United  States  v.  McKnight,  112  Fed. 

987. 

4.  Possession  of  goods  taken  by  a  Fed- 
eral marshal  on  Sunday  in  a  state  where 
such  act  is  illegal  on  that  day,  should  be 
surrendered  to  a  sheriff  who  appears  with  a 
lawful  writ  from  the  state  court.  Giunbel 
V.  Pitkin,  124  U.  S.  131,  8  Sup.  Ct.  Rep. 
379,  31:374 


II.  Labor  and  Business. 

Payment   by   Distiller   for   Work   Done   by 

Storekeepers   on   Sunday,   see   Internal 

Revenue,  191. 
Police  Power  to  Prohibit  Keeping  Barber 

Shop  Open  Sunday,  see  Constitutional 

Law,  882. 

6.  An  act  done  must  be  itself  a  charitable 
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act,  to  constitute  it  such  an  act  of  charity 
as  is  exempt  from  the  Lord's  Day  act  of 
Massachusetts.  Bucher  v.  Cheshire  R.  Co. 
125   U.   S.   555,   8   Sup.  Ct.  Rep.   974, 

31 :  795 

6.  Where,  under  a  regular  business  ar- 
rangement of  connecting  carriers,  certain 
goods  were  deposited  on  Sunday,  from  a 
steamer  on  its  regular  trip,  in  the  ware- 
house of  a  railroad  company,  where  they 
were  burned  the  same  day,  there  is  no  au- 
thority in  any  court  to  declare  the  goods 
forfeited,  even  admitting  that  the  acts  of 
landing  and  depositing  the  goods,  and  of 
opening  and  closing  the  warehouse  on  Sun- 
day, were  within  the  prohibition  of  the 
statute  against  labor  on  the  Sabbath.  Hav- 
ing elected  to  rfeceive  the  goods,  the  subse- 
quent custody  at  least  was  not  unlawful, 
and  the  ordinary  liability  was  attached  to 
the  custody  of  the  goods.  Powhatan  S.  B. 
Co.  V.  Appomatox  R.  Co.  24  How.  247, 

16:  682 

7.  A  vessel  leaving  a  port  on  Sunday,  on 
a  public  river,  within  the  ebb  and  flow  of 
the  tide,  having  a  coasting  license,  and 
proceeding  to  a  port  of  another  state,  does 
not  infringe  the  state  laws  with  regard  to 
the  observance  of  that  day.  The  sailing  of 
a  vessel  engaged  in  commerce  is  a  work  of 
necessity.  Philadelphia,  W.  &  B.  R.  Co.  v. 
Philadelphia  &  H.  de  G.  Steam  Towboat  Co. 
23  How.  209,  16:  433 

Editorial    notes. 

Work  done  on;  sales  on.  16:  682 

Constitutionality  of  statutes  making  it 
unlawful  for  barbers  to  carry  on  their  bus- 
iness on  Sunday.  44:  716 

[Sunday  labor.    14  L.R.A.  192. 

Prohibition  of  Sunday  sports  or  games. 
17  L.R.A.  830. 

Constitutionality  of  Sunday  laws.  22  L. 
R.A.  721. 

Agricultural  operations  on  Simday  as 
works  of  necessity.     5   L.R.A.(N.S.)    320.] 


III.  Contracts. 

8.  The  mere  signing  of  a  contract  on 
Sunday,  which  is  not  delivered  on  that  day, 
does  not  avoid  the  contract  under  a  statute 
forbidding  the  doing  of  any  business  on  that 
dav.  Gibbs  &  S.  Mfg.  Co.  v.  Brucker,  111 
U.*S.  597,  4  Sup.  Ct.  Rep.  572,  28:  534 

9.  Where  defendant,  without  the  concur- 
rence or  knowledge  of  the  plaintiff,  signed 
on  Sunday  a  paper  writing  which  bore  date 
on  a  week  day,  and  which,  to  become  a 
contract  between  the  parties,  required  the 
assent  and  signature  of  the  plaintiff,  which 
was  given  on  a  week  day, — this  does  not 
avoid  the  contract.  Gib'js  &  S.  Mfg.  Co.  v. 
Brucker,  111  U.  S.  597,  4  Sup.  Ct.  Rep.  572, 

28:  534 
Cited  In  Swann  ▼.  Swann.  21  Fed.  .106 — The 
Alexander  M.  Lawrence,  101  Fed.  136 — 
Rodman  v.  RoblDRon.  \M  N.  C.  513,  65  L. 
R.A.  688,  101  Am.  8t.  Rep.  877.  47  8.  E. 
19. 


Editorial  noto8. 

Contracts  made  on  Sunday.  16:  682 

[Remedy  of  party  as  to  rescission  of 
Sunday  contract.    17  L.R.A.  779. 

Validity  of  contract  partially  made  on. 
4  L.R.A.(N.S.)    1151. 

Return  of  consideration  as  condition  of 
defense  against  contract  made  on.  5  L.R.A. 
(N.S.)  295.] 


IV.  Violation   of   Sunday   Law   as   De- 
fense. 

Federal   Courts   Following  State  Decisions, 
see  Courts,  2018. 

10.  Although  a  collision  with  an  obstruc- 
tion took  place  on  Sunday,  and  a  statute 
of  the  state  where  it  occurred  forbids  per- 
sons "to  work  on  the  Lord's  Day,"  and  the 
master  and  mariners  of  a  ship  are  liable 
to  the  penalties  of  the  act  for  commencing 
their  voyage  from  a  port  in  the  state  on 
Sunday,  defendant  cannot  protect  itself  for 
that  reason  from  paying  the  damages  suf- 
fered in  consequence  of  the  obstruction,  for 
the  existence  of  which  it  is  responsible. 
Philadelphia,  W.  &  B.R.  Co.  v.  Philadelphia 
«k  H.  de  G.  Steam  Towboat  Co.  23  How.  209. 

16:  433 
Cited  in  Bucher  v.  Cheshire  R.  Co.  12.')  TJ.  S. 

581,  31   L.   ed.   798,  8  Sup.   Ct.   Rep.   974 — 

The   D.   8.   Gregory,   2   Ben.   238.    Fed.    Cas. 

No.    4,100 — Sawyer    v.    Oakman,    7    Blatchf. 

295,  Fed.  Cas.  No.  12.402 — Swann  v.  Swann, 

21  Fed.  30fl — Byrne  v.  Kansas  City,  Ft.  S. 
ft  M.  R.  Co.  24  L.R.A.  701,  9  C.  C.  A.  678. 

22  U.  S.  App.  220,  61  Fed.  616 — Alalwima 
G.  S.  R.  Co.  V.  McAlplne,  71  Ala  550 — 
Wallace  v.  Cannon,  38  Ga.  204,  95  Am.  Dec. 
385 — I^uIsvlUe.  N.  A.  ft  C.  R.  Co.  v.  Frawloy. 
110  Ind.  30.  9  N.  E.  504— Schmld  v.  Hum- 
phrey, 48  Iowa,  656,  30  Am.  Rep.  414  - 
Gross  V.  Miller,  93  Iowa,  80,  26  L.R.A.  608, 
61  N.  W.  385— Kansas  City  v.  Orr.  02  Kan. 
68,  50  L.R.A.  786,  61  Pac.  397— PhiladWphia. 
W.  ft  B.  R.  Co.  V.  Lehman,  56  Md.  228.  40 
Am.  Rep.  415 — Stanton  t.  Metropolitan  U. 
Co.  14  Allen,  487 — Newbury  v.  Luke.  68 
N.  J.  L.  192,  52  Atl.  625- Carroll  v.  Staten 
Island  R.  Co.  65  Barb.  42 — Solars  v.  Man- 
hattan R.  Co.  8  Misc.  658.  29  N.  Y.  Supp. 
1123 — Carroll  v.  Staten  Island  R.  Co.  58 
N.  Y.  137,  17  Am.  Rep.  221— Platz  v.  Cohoes, 
89  N.  Y.  222.  42  Am.  Rep.  286— Baldwin 
V.  Barney,  12  R.  I.  397,  34  Am.  Rep.  670 
— Iloadley  v.  International  Paper  Co.  72  Vt 
81.  47  Atl.  169— Sutton  v.  Wanwatosa,  29 
Wis.   26,   9   Am.   Rep.   634. 

Editorial  note. 

Injuries  incurred  in  traveling  on.    16:  682 


SUNSTROKE. 

Of  Insured,  see  Insurance,  260. 


"♦-•- 


SUPERCARGO. 

Infancy  of,  see  Infants,  3. 
As  Agent  of  Underwriter  in  Case  of  Aban- 
donment, see  Insurance,  584. 


SUPERINTENDENT— SUPPLIES. 
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SUPERINTENDENT. 

Of  Corporation,  Authority  of,  see  Corpora- 
tions, 219. 

Of  Insurance,  Right  to  Remove  Suit  against 
Insurance  Company  to  Federal  Court, 
see  Removal  of  Causes,   48. 

Of  Mint,  Liability  on  Bond,  see  Bonds,  114; 
Damages,  117-119. 

Of  Public  Garden,  Compensation  of,  see 
United  States,  93. 


"♦-•- 


SUPERIOR  COURTS, 


See  Courts,  4-6. 


SUPERIOR  SERVANT. 

Ab  Fellow  Servant,  see  Master  and  Servant, 
II.  d,  5,  h. 


SUPERSEDEAS. 

On  Appeal,  see  Appeal  and  Error,  IV.  d, 

g- 
Amount  for  which  Bond  must  be  Given  when 

Supersedeas  is  Desired,  see  Appeal  and 

Error,  2890-2898. 

Time  for  Filing  Security  when  Supersedeas 
is  Desired,  see  Appeal  and  Error,  2919- 
2928. . 

Power  to  Accept  Supersedeas  Bond,  see  Ap- 
peal and  Error,  2938,  2943. 

Certiorari  as,  see  Certiorari,  20. 

See  also  Stay. 


SUPERVISING  ARCHITECT. 

Right    to   Extra    Pay,   see    United    States, 
108. 


SUPERVISING  INSPECTORS. 

Of  Navigation,  see  Collision,  6,  7,  130,  225. 


#•» 


SUPERVISOR  GENERAIi. 


Lien  on  Logs,  see  Constitutional  Law,  466. 


-»♦ 


SUPERVISOR  OF  ELECTIONS. 

Compensation  of,  see   Elections,  IV.  a. 


SUPERVISORS. 


Powers  of  Generally,  see  Counties,  42. 


Proper  Officers  to  Issue  County  Bonds,  see 
Bonds,  329,  332,   333. 

As  Proper  Officer  to  Sign  Bond,  see  Bonds^ 
404. 

Citizenship  for  Purpose  of  Federal  Jurisdic- 
tion, st'e  Courts,  667. 

Time  when  Resignation  is  Effective,  see  Of- 
ficers, 19. 

Regulation  of  Water  Rates,  see  Waters,  III, 
b. 


SUPERVISORY  JURISDICTION. 

Of   Supreme   Court,   see  Supreme   Court  of 
the  United  States,  18. 


SUPPLEMENT. 

Of  Newspaper,  Validity  of  Publication   in, 
see  Publication,  7. 


#•» 


SUPPLEMENTAL  BILL. 

For  Belief  against  Unconscionable  Use  of 

Decree,  see  Equity,  259. 
To  Enforce  Decree  in  Equity,  see  Judgment, 

1130. 
Effect  of,  on  Running  of  Limitations,  see 

Limitation  of  Actions,  602a. 


SUPPLEMENTAL  PLEADING. 

See  Pleading,  I.  o. 


SUPPLEMENTAL  SUITS. 

Necessity  in  Federal  Courts  that  Jurisdic- 
tional  Facts  should  Appear  of  Record, 
see  Courts,  1147. 


SUPPLEMENTAL  TRANSCRIPT. 

As  Part  of  Record,  see  Appeal  and  Error. 
2345. 


-♦-•- 


SUPPLEMENTARY  PROCEEDINGS. 

Adoption  by  Federal  Courts  of  Local  Prac- 
tice, sec  Courts,  1338. 


SUPPLIES. 

Admiralty  Jurisdiction  over  Lien   for,  see 

Admiralty,  I.  f,  4. 
Admiralty  Jurisdiction  over  Contracts  for, 

see  Admiralty,  238,  239. 


5450 


SUPPORT—SUPREME  COURT  OF  THE  UNITED  STATES,  I.  a. 


Furnished  Vessel,  Suing  in  Rem  or  in 
Personam  for,  see  Admiralty,  III. 

Maritime  Lien  for,  see  Maritime  Liens,  II. 
b. 


SUPPORT. 

Wife's  Right  to  Devote  Income  to  Husband's 

Support,  »ee  Husband  and  Wife,  75. 
Of  Wife,  see  Interest,  167. 
Lateral  Support,  see  Lateral  Support. 


♦  •» 


SUPRSMB  COURT  OP  DISTRICT  OF 

COLUMBIA. 

In  General,  see  Courts,  IV. 
As  a  Court  of  the  United  States,  see  Courts, 
408,  409. 


SUPRKME  COURT  OF  THE3  UNITED 

STATES. 

/.  Jurisdictiotif  1'14:1. 
a.  In  Oeneral,  1'29. 
"b.  Particular  Writs,  30'80. 

1.  Habeas  Corpus,   30-57. 

2.  Mandamus  and  Injunction, 

6S'79. 

3.  Certiorari,  80. 

e.  Actions    in    Which    State    is    a 
Party,  81-140. 

1.  In  General,  81-114. 

2.  By  State,  115-17. 

3.  Between  States,   118-21. 

4.  Against  State,  122-6. 

5.  State  Boundaries,  126-40. 
d.  Transfer    from    Other    Courts, 

141. 
II.  Opinions  and  Reports,  142-3. 
III.  Practice  in  Oeneral,  144-64. 

First  Raising  Federal  Question  in,  see  Ap- 
peal and  Error,  III.  d,  9,  /=  (5). 

Power  to  Grant  Supersedeas  on  Appeal,  see 
Appeal  and  Error,  IV.  g,  2. 

General  Orders  in  Bankruptcy,  see  Bank- 
ruptcy, 361. 

Duty  to  Prevent  Evasion  of  Prohibition 
Against  Impairing  Contract  Obli- 
gations, see  Constitutional  Law,  1044. 

Contempt  of,  see  Contempt,  15. 

Costs  in  Case  Brought  in,  see  Costs,  II.  d. 

Matters  Relating  to  Courts  in  General,  see 
Courts. 

Power  to  Appoint  Special  Circuit  Court,  see 
Courts,  434. 

Judicial  Notice  by,  see  Evidence,  25,  37,  38, 
40,  42-45,  46,  65,  56,  61,  78,  83,  85,  94- 
96,  99,  105,  116. 

Protection  of  Justices  of,  see  Judges,  VII. 

Right  of  Judges  of,  to  Sit  as  Circuit  Judges, 
see  Judges,  7. 

Denial  of  Faith  and  Credit  to  Judgment  of, 
see  Judgment,  1078. 

Power  to  Refer  Case,  see  Reference,  12. 

Seal  of,  see  Seal,  3. 


/.  Jurisdiction, 
a.  In  Oeneral. 

Appellate  Jurisdiction,  see  Appeal  and  Er- 
ror. 

Of  Cases  Certified,  see  Cases  Certified,  1,  4, 
10-13. 

Unalterability  of  Equity  Rules  by  Inferior 
Courts,  see  Courts,  1203-1205. 

Dismissal  for  Lack  of,  see  Dismissal  and 
Discontinuance,  26. 

Fimction  to  Preserve  Relation  between 
States  and  Nation,  see  United  States,  6. 

Origrlnal  and  appellate. 

Actions  in  which  State  is  Party,  see  in- 
fra, I.  c. 

Unalterability,  see  infra,  8-12. 

Original  and  Revisory  Habeas  Corpus, 
see  infra,  32-37. 

In  Mandamus  Cases,  see  infra,  58-64. 

Admiralty  Jurisdiction,  see  Admiralty, 
22,  23. 

Appellate  Jurisdiction  Generally,  see 
Appeal  and  Error,  III.  d. 

Power  of  Congress  to  Confer  Appellate 
Jurisdiction,  see  Appeal  and  Error, 
1093  a. 

Over  Claims  against  the  United  States, 
see  Claims,  69. 

Prosecution  for  Crime  upon  Person  of 
Foreign  Minister  as  a  Case  "Af- 
fecting Public  Ministers,"  see 
Courts,  886. 

Jurisdiction  of  Inferior  Federal  Courts 
over  Suits  against  Consuls,  see 
Courts,  1387,  1390. 

1.  Under  the  common  law  the  Supreme 
Court  can  exercise  no  jurisdiction.  Its  ap- 
pellate jurisdiction  is  regulated  by  Con- 
gress. Its  original  jurisdiction  is  limited 
by  the  Constitution  to  cases  where  a  state 
is  a  party,  and  to  those  affecting  ambas- 
sadors, public  ministers,  and  consuls.  Re 
Dorr,  3  How.  103,  11:514 
Cited  in  Ex  parte  City  Bank,  3  How.  823,  11 

L.  ed.  617 — Re  Metzger^  5  How.  191,  12  L.  ed. 
llO—Re  McDonald,  Fed.  Cas.  No.  8.751— 
Muller's  Case,  5  Phila.  292,  Fed.  Cas.  No. 
9,913 — United  States  ▼.  New  Bedford  Bridge, 
1  Woodb.  &  M.  448,  Fed.  Cas.  No.  15,867 — 
Muller's  Case,  6  Phila.  292,  20  Phlla.  Leg. 
Int  301. 

2.  The  United  States  Supreme  Court  can- 
not substitute  the  successor  in  office  of  the 
original  respondent  in  mandamus  proceed- 
ings which  have  been  removed  to  such  court, 
as  it  has  appellate  jurisdiction  only,  and 
any  summons  issued  or  rule  upon  such  suc- 
cessor, requiring  him  to  become  a  party  to 
the  suit,  would  be  the  exercise  of  original 
jurisdiction.  United  States  ex  rel.  Lewis  v. 
Boutwell,  17  Wall.  604,  21 :  721 

3.  In  cases  which  come  for  review,  the 
Supreme  Court  of  the  United  States  is  only 
an  appellate  court,  except  in  the  limited 
class  of  cases  where  the  court  has  original 
jurisdiction.  United  States  v.  Perrin,  131 
U.  S.  55,  9  Sup.  Ct.  Rep.  681,  33:  88 
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Constitutional  definition. 

Validity  of  Statute  Giving  Power  to  Is- 
sue Habeas  Corpus,  see  infra,  30, 
31. 

4.  To  take  a  case  out  of  the  jurisdiction 
of  the  Supreme  Court,  within  which  it  falls 
by  the  letter  of  the  Constitution,  the  excep- 
tion must  be  established  upon  the  spirit  and 
true  meaning  of  the  instrument,  which  must 
be  so  apparent  as  to  overrule  the  words 
which  the  framers  thereof  have  employed. 
Cohen  v.  Virginia,  6  Wheat.  264,  5:  257 
Cited  in   Cherokee   Nation   v.    Georgia,    5    Pet. 

42,  8  L.  ed.  40 — Rhode  Island  t.  Massachu- 
setts. 12  Pet.  723,  9  L.  ed.  1260— Baker  v. 
Biddle,  Baldw.  406,  Fed.  Cas.  No.  764— 
United  States  ex  rel.  Stokes  v.  Kendall,  6 
Cranch.  C.  C.  247,  Fed.  Cas.  No.  15,618. 

5.  The  Constitution  enumerates  the  cases 
in  which  the  jurisdiction  of  the  Supreme 
Court  is  original  and  exclusive.  Per 
Marshall,  Ch.  J.  Osborn  v.  Bank  of  United 
States,  9  Wheat.  738,  6:  204 
Cited  (u   overruled  In   Redmond  v.    Smith,   22 

Tex.  Civ.  A  pp.  324,  64  S.  W.  636. 
Cited  In  Gittlngs  v.  Crawford.  Taney,  4,  Fed. 
Cas.  No.  5,465. 

6.  The  rule  of  construction  of  the  Consti- 
tution is  that  affirmative  words  declaring  in 
what  cases  the  Supreme  Court  shall  have 
original  jurisdiction  must  be  construed 
negativelv  as  to  all  other  cases.  Re  Val- 
landigham,  1  Wall.  243,  17:  589 
Cited  In  United  States  v.  Young,  94  U.  S.  259, 

24  L.  ed.  153— Re  Cilley.  68  Fed.  988— North 
Point  Consol.  Irrlg.  Co.  v.  Utah  &  S.  L.  Can- 
al Co.  14  Utah,  167,  46  Pac.  827 — Eastman  v. 
Gurrey,  14  Utah,  171,  46  Pac.  828. 

7.  The  judiciary  act  of  September  24, 
1789,  is  contemporary  and  weighty  evidence 
of  the  true  meaning  of  the  United  States 
Constitution  in  respect  to  the  jurisdiction 
conferred  upon  the  Supreme  Court.  Wis- 
consin V.  Pelican  Ins.  Co.  127  U.  S.  265,  8 
Sup.  Ct.  Rop.  1370,  32:  239 
Cited  in  Capital  Traction  Co.  v.  Hof,  174  U.  S. 

10,  43  L.  ed.  876,  19  Sup.  Ct.  Rep.  580. 

7a.  The  Constitution  provides  the  Su- 
preme Court  as  a  jurisdiction  for  its  final 
interpretation  and  for  the  laws  passed  by 
Congress,  to  give  them  equal  operation  in 
all  of  the  states.  Dodge  v.  Woolsey,  18 
How.  331.  15:401 

Cited  In  Lacroix  v.  Escohal,  37  La.  Ann.  537 — 

State  ex  rel.  New  Orleans  Canal  ft  Bkg.  Co. 

V.  Heard,  47  La.  Ann.  1694,  47  L.R.A.  523, 

18  So.  746. 

Unalterability  by  Congrress. 

Power  of  Congress  Over  Appellate 
Jurisdiction,  see  Appeal  and  Error, 
4267. 

Source  of  Jurisdiction  of  Federal 
Courts  generally,  see  Courts,  442- 
448. 

Power  of  Congress  over  Original  Juris- 
diction of  Federal  Courts,  set 
Courts,  1168,  1169. 

Exclusiveness  of  Jurisdiction  over  For- 
eign Ministers  and  Consuls,  see 
Courte,  1175,  1176. 

8.  The    Supreme    Court    possesses   juris- 


diction immediately  derived  from  the  Con- 
stitution, and  of  which  the  legislative  power 
cannot  deprive  it.  United  States  v.  Hudson, 
7  Cranch,  32,  3:  259 

Cited  in  Re  lasigi.  79  Fed.  752. 

9.  Congress  cannot  give  this  court  original 
jurisdiction  except  in  cases  described  by  the 
Constitution.  Marbury  v.  Madison,  1 
Cranch,  137,  2:  60 
Osborn  v.  Bank  of  United  States,  9  Wheat. 

738,  6: 204 

Distinguished  in  Ex  parte  Towles,  48  Tex.  452 
— State  ex  rel.  Martin  v.  Farwell.  3  Pinney 
(Wis.)  415 — Atty.  Gen.  v.  Blossom,  1  Wis. 
331. 

Cited  as  qualified  in  Glttlngs  v.  Crawford, 
Taney,  9,  Fed.  Cas.  No.  5,465. 

Cited  in  Ex  parte  Bollman,  4  Cranch,  100,  2 
L.  ed.  563 — Cohen  v.  Virginia,  6  Wheat.  394, 
6  L.  ed.  289 — Ex  parte  Crane,  5  Pet.  202,  8 
L.  ed.  97 — Ex  parte  Watkins,  7  Pet.  572,  8 
L.  ed.  788 — Harrison  t.  Nixon,  9  Pet.  510,  9 
L.  ed.  211— Re  Metssger,  5  How.  191,  12  L. 
ed.  Ill — United  States  v.  Chicago,  7  How. 
197,  12  L.  ed.  666— Re  Kalne,  14  How.  119, 
14  L.  ed.  351 — Florida  v.  Georgia.  17  How. 
505,  15  L.  ed.  190 — FJx  parte  Wells,  18  How. 
317,  15  L.  ed.  426 — Ex  parte  Vallandlgham, 
1  Wall.  252,  17  L.  ed.  593— Daniels  v.  Chica- 
go ft  R.  I.  R.  Co.  3  Wall.  254,  18  L.  ed.  225— 
The  William  Bagaley  (The  Wm.  Bagaley  v. 
United  States)  5  Wall.  412,  18  L.  ed.  591— 
Riggs  V.  Johnson  County  (United  States  ex 
rel.  RIggs  V.  Johnson  County)  6  Wall.  188, 
18  L.  ed.  774 — Ex  parte  Newman,  14  Wall. 
165,  20  L.  ed.  879— Ex  parte  Clarke,  100  U. 
8.  408,  25  L.  ed.  728 — Ames  ▼.  Kansas,  111 
U.  S.  466,  28  L.  ed.  489,  4  Sup.  Ct.  Rep.  437 
— California  v.  Southern  P.  Co.  157  U.  S. 
261,  39  L.  ed.  605.  15  Sup.  Ct.  Rep.  591 — 
Baker  v.  Blddle,  Baldw.  403,  Fed.  Cas.  No. 
764 — Connor  v.  Scott,  4  Dill.  246,  Fed.  Cas. 
No.  3,119 — The  Illinois,  1  Brown,  Adm.  30. 
Fed.  Cas.  No.  7,003 — United  States  v.  New 
Bedford  Brldjro,  1  Woodb.  &  M.  440.  Fed. 
Cas.  No.  15,807 — Thompson  v.  Lea,  28  Ala. 
459 — Coleman  v.  Holmes,  44  Ala.  129,  4  Am. 
Rep.  121 — Lyon  v.  Kent,  45  Ala.  665 — Cass 
v.  Davis,  1  Colo.  48 — Ex  parte  Cox.  44  Fla. 
540,  61  L.R.A.  736.  33  So.  509 — State  ex  rel. 
King  V.  Hall,  47  Neb.  583.  66  N.  W.  642— 
Beavins's  Petition,  38  N.  II.  91 — Territory  v. 
Ortiz,  1  N.  M.  13— Delafleld  v.  Illinois,  2 
Hill,  171 — State  ex  rel.  Ellis  y.  Cuyahoga 
County,  70  Ohio  St.  348,  71  N.  E.  717— 
White  V.  Kendrick,  1  Brev.  473 — Godbe  v. 
Salt  Lake,  1  Utah,  78 — Wlnsor  v.  Bridges, 
24  Wash.  547,  64  Pac.  780 — State  ex  rel. 
Resley  v.  Farwell,  4  Chand.   (Wis.)   110. 

10.  The  original  and  the  appellate  juris- 
diction of  the  Federal  Supreme  Court,  as 
defined  in  the  Constitution,  cannot  be 
altered  by  Congress.  Cohen  v.  Virginia,  6 
Wheat.  264,  5:  257 
Cited  In  Ex  parte  Crane,  5  Pet.  202,  8  L.  ed. 

97— Ex  parte  Vallandlgham,  1  Wall.  252,  17 
L.  ed.  593 — BCrs  v.  Preston,  111  U.  8  258, 
28  L.  ed.  421,  4  Sup.  Ct.  Rep.  407 — Baker  v. 
Blddle.  Baldw.  403,  Fed.  Cas.  No.  764 — 
Oittings  V.  Crawford,  Taney,  9,  Fed.  Cas.  No. 
5,465 — Texas  v.  Lewis,  12  Fed.  5 — Texas  v. 
Lewis.  14  Fed.  67 — Hans  v.  Louisiana,  24 
Fed.  68— Territory  v.  Ortiz,  1  N.  M.  13. 

11.  The  exclusive  jurisdiction  conferred 
upon  the  Supreme  Court  in  certain  cases  by 
the  Constitution    may    not    be    encroached 
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upon  by  statute.     Marbury  v.  Madison,  1 
Cranch,  137,  2:  60 

Held  obiter  in  Delafleld  ▼.  Illinois,  26  Wend 
214. 

Cited  in  BSrs  v.  Preston.  Ill  U.  S.  258,  28  L. 
ed.  421,  4  Sup.  Ct.  Rep.  407 — GIttlngs  v. 
Crawford,  Taney,  3.  Fed.  Cas.  No.  5,465— 
Wheeler  v.  Northern  Colorado  Irrig.  Co.  9 
Colo.  2.>i,  11  Pac.  l():t— Jiidd  v.  Driver.  1 
Kan.  459  Delafleld  v.  Illinois,  2  Hill.  IGS— 
Com.  V.  Kosloff,  5  Serp.  &  R.  549  Appx. — 
Tavlor  v.  Place,  4  R.  I.  3r»7 — Redmond  v. 
Sm'lth,  22  Tex.  C\v.  App.  324.  54  S.  W.  «36— 
I'eople  ex  rel.  Ycarlan  v.  Spiers,  4  T'tah,  387 
10  Pac.  600— State  ex  rel.  Atty.  Gen.  v.  Cun- 
ningham, 81  Wis.  50;{,  15  L.R.A.  574,  51  N. 
W.   724. 

12.  The  original  jurisdiction  of  the  Su- 
pr(Mne  Court  of  the  United  States  is  coji- 
finod  to  the  cases  specified  by  the  Consti- 
tution, and  Congress  cannot  enlarfije  it. 
I'nited  States  v.  Todd,  13  How.  52,  note, 

14:47 

Lej?i station  to  facilitate  Jurisdiction. 

13,  14.  In  all  cases  where  original  juris- 
diction is  given  by  the  Federal  Constitution, 
the  Supreme  Court  of  the  United  States  has 
authority  to  e.\ercise  it  without  any  further 
congressional  regulation  than  the  original 
judiciary  act.  Kentucky  v.  Dennison,  24 
How.  66,  16:  717 
Cited  In  ITyatt  v.  New  York.  188  U.  S.  708,  47 

L.  ed.  660,  23  Sup.  Ct.  Rep.  456 — Ex  parte 
State,  71  Ala.  374. 

15.  In  all  cases  where  original  jurisdic- 
tion is  given  by  the  Constitution,  this  court 
has  authority  to  exercise  it  without  any 
further  act  of  Congress.  New  Jersey  v. 
New  York,  5  Pet.  284,  8:  127 
Chisholm  V.  Georgia,  2  Dall.  419,  1:  440 
died  in  Massachusetts  v.  Rhode  Island,  12  Pet 

759,  9  L.  ed.  1274— Florida  v.  Georgia,  17 
IIow.  493,  15  L.  ed.  180 — Ex  parte  Vallan- 
digham,  1  Wall.  252,  17  L.  ed.  593— Buckner 
V.  Street,  1  Dill.  259.  7  Nat.  Bankr.  Reg.  266, 
Fed.  Cas.  No.  2,098— United  States  v.  New 
Bedford  Bridge,  1  Woodb.  &  M.  408,  Fed. 
Cas.  No.  15,867— Jim  v.  State,  3  Mo.  149— 
Floyd  V.  Quinn,  24  R.   I.   150,  52   Atl.   880. 

Subordination  of  other  courts  and  their 
process. 

16.  The  order  of  no  other  tribunal  will 
justify  an  officer  in  disobeying  process  law- 
fully issued  by  the  Supreme  Court  of  the 
United  States,  or  prevent  the  exercise  of  the 
appellate  powers  of  that  court.  United 
Stetes  V.  Booth,  18  How.  476,  15:  464 

17.  All  inferior  courts  must  yield  a 
prompt  obedience  to  the  mandate  of  the  Su- 
preme Court  of  the  United  States.  Re 
Howard.  9  Wall.  175.  19:  634 
Cited  In  Goodrich  v.  Wilson,   135   Mass.   33. 

Supervisory  power  over  lower  courts. 

Power  to  Enlarge  or  Limit  Inferior 
Jurisdiction  by  Rule,  see  Courts, 
446. 

Over  Decisions  of  Lowei  Courts  upon 
Questions  of  Their  own  Jurisdic- 
tion, see  Courts,  477. 

18.  The  judiciary  act  confers  expressly 
the  power  of  general  superintendence  of  in- 


ferior courts  on  this  court.     Re  Crane,  & 

Pet.  190,  8:  92 

Cited  in  Church  v.  United  States,  13  App.  D.  C. 

266 — Taliaferro  v.  Franklin,  1  Gratt.  33(^— 

Douglass  y.  Loomis,  5  W.  Va.  645. 

Agreements  and  submitted  questions. 

19.  This  court  cannot  take  cognizance  of 
any  suit  brought  before  it  by  mere  agree- 
ment of  parties.  Dewhurst  v.  Coulthard,  3 
Dall.  409,  1:  658 
Cited  in  Hoover  v.  Hanna,  3  Blackf.  48. 

20.  It  is  not  competent  for  parties,  by 
agreement,  to  submit  to  the  judgment  of 
this  court  facts  which  are  properly  eogniza- 
i)le  before  a  jury.  Shankland  v. "Washing- 
ton, 5  Pet.  390,  8:  166- 
Cited  In  United  States  v.  Ellason,  16  Pei.  301, 

10  L.  ed.  972— Suydam  v.  Williamson.  20 
How.  434,  15  L.  ed.  081 — Smith  v.  Sue  Coun- 
ty, 11  Wall.  160.  20  L.  ed.  109— Uichmond  v. 
Smith,  15  Wall.  437,  21  L.  ed.  202— Derby  v. 
Jacques,  1  Cliff.  433,  Fed.  Cas.  No.  3,817 — 
Martin  v.  Burns.  Fed.  Caa.  No.  9,158 — Llp- 
plncott  ▼.  Ledyard,  8  Thila.  18,  28  I'hlla.  Leg. 
Int.  212. 

21.  The  Supreme  Court  must  be  confined 
to  the  particular  cases,  controversies,  and 
parties  over  which  the  Constitution  and 
laws  have  authorized  it  to  act.  Any  pro- 
ceeding without  the  limits  preseril)ed  is 
coram  non  judice,  and  its  action  a  nullity. 
Rhode  Island  v.  Massachusetts,  12  Pet.  657, 

9:  123a 

Cited  In  United  States  v.  New  Bedford  Bridge, 

1  W^oodb.  &  M.  435,  Fed.  Cas.  No.  15.SG7— 

King  v.   McLean   Asylum,  26  L.R.A.   792,  12 

C.  C.  A.  162,  21  U.  S.  App.  481,  04  Fed.  347. 

Moot  or  advisory  opinions. 

See  also  infra,  27. 

22.  Congress  cannot  authorize  or  require 
the  Supreme  Court  to  express  an  opinion  on 
a  case  where  its  judicial  power  could  not 
be  exercised,  and  where  its  judgment  would 
not  be  final  and  conclusive  upon  the  rights 
of  the  parties,  and  process  of  execution 
awarded  to  carry  it  into  effect.  Interstate 
Commerce  Commission  v.  Brimson.  154  U. 
S.  447,  14  Sup.  Ct.  Rep.  1125,  38:  1047 
Cited   in    La   Abra    Silver   Min.   Co.    v.    rnited 

States,  175  U.  S.  457,  44  L.  ed.  2:^5.  20  Sup. 
Ct.  Rep.  108 — District  of  Columbia  v.  K.slin. 
183  U.  S.  66,  46  L.  ed.  86,  22  Sup.  Ct.  Rep. 
17, 

Ancillary  Jurisdiction. 

23.  In  cases  over  which  the  Supreme 
Court  of  the  United  States  possesses  neither 
original  nor  appellate  jurisdiction,  it  cannot 
grant  prohibition,  mandamus,  or  certiorari 
as  ancillary'  thereto.  Re  Massachusetts.  197 
U.  S.  482,  '25  Sup.  Ct.  Rep.  512.  49:  845 
Cited  In  Re  G laser.   198   U.  S.  173,  49   L.  ed. 

1000,  25  Sup.  Ct.  Rep.  653. 

Suits  against  foreigners. 

Jurisdiction  of  Inferior  Federal  Courts 
over  Suits  against  Consuls,  see 
Courts,  1387,  1390. 

24.  This  court  has  jurisdiction  over  for- 
eigners who  as.Hent  thereto.  Mason  v.  The 
Blaireau,  2  Cranch.  240,  2:  256 
Cited  in   Bailiir  r.  Tipping.  2  Cranch,  406.   2 

L.  ed.  320 — Plquignot  v.  Pennsylvania  U.  Co. 
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16  How.  106,  14  L.  ed.  864 — ^Tbe  Belgenland 
(The  Belgenland  v.  Jensen)  114  U.  S.  363,  29 
L.  ed.  155,  5  Sup.  Ct.  Rep.  860 — The  Adolph, 
1  Curt.  C.  C.  89,  Fed.  Cas.  No.  86— The  Bee, 
1  Ware,  336,  Fed.  Caa.  No.  1,219 — Fisher  v. 
Rutherford,  Baldw.  193,  Fed.  Cas.  No.  4,823 
— The  Jerusalem,  2  Gall.  199,  Fed.  Cas.  No. 
7,293— Re  194  Shawls.  Abb.  Adm.  822,  Fed. 
Cas.  No.  10.521 — The  Waterloo,  Blatchf.  & 
H.  127,  Fed.  Cas.  No.  17,257 — Cofrode  T. 
Gartner,  79  Mich.  340,  7  L.R.A.  514,  44  N. 
W.  623. 

Constitutionality  of  state  laws. 

25.  This  court  has  authority  to  declare  a 
provision  of  a  state  law  unconstitutional, 
upon  tbe  ground  ol  its  impairing  the  obli- 
gation of  a  compact  between  different  states 
of  the  Union.  Such  a  compact  is  a  contract 
within  the  meaning  of  the  constitutional 
provision  against  impairing  the  obligation 
of  contracts.     Green  v.  Biddle,  8  Wheat.  1, 

5:  547 
died  in  Pennsylvaula  v.  Wheeling  &  B.  Bridge 
Co.  13  How.  566,  14  L.  ed.  269— Poindexter 
v.  Greenhow,  114  U.  S.  286,  29  L.  ed.  191,  5 
Sup.  Ct.  Rep.  903 — SilMman  v.  Hudson  River 
Bridge  Co.  4  Blatchf.  411,  Fed.  Cas.  No.  12,- 
S52 — Com.  ex  rel.  Albert!  v.  Bank  of  United 
States,  2  Ashm.    (Pa.)   372. 

26.  This  court  has  the  power  to  declare  an 
act  of  Congress  to  be  repugnant  to  the 
Constitution,  and  therefore  invalid.  Nash- 
ville V.  Cooper,  6  Wall.  247,  18:  851 
Cooper  V.  Telfair,  4  Dall.  14,  1 :  721 
Cited  in  Dome  v.  Richmond  Silver  Min.  Co.  43 

Fed.  694— Beali  v.  Boall.  8  Ga.  218— Carvy 
V.  Giles,  9  Ga.  250 — Bank  of  St.  Mary's  v. 
State,  12  Ga.  498 — Heard  v.  Jones,  37  Ga. 
169. 

27.  The  Supreme  Court  has  no  jurisdic- 
tion to  pronounce  any  statute,  either  of  the 
state  or  of  the  United  States,  void  because 
irreconcilable  with  the  Constitution,  except 
as  it  is  called  upon  to  adjudge  the  legal 
rights  of  litigants  in  actual  controversy.  In 
the  exercise  of  that  jurisdiction  it  is  bound 
by  two  rules:  One,  never  to  anticipate  a 
question  of  constitutional  law  In  advance  of 
the  necessity  of  deciding  it ;  the  other,  never 
to  formulate  a  rule  of  constitutional  law 
broader  than  is  required  by  the  precise  facts 
to  which  it  is  to  be  applied.  Liverpool  N. 
Y.  &  P.  S.  S.  Co.  V.  Commissioners  of  Emi- 
gration, 113  U.  S.  33,  5  Sup.  Ct.  Rep.  352, 

28:  899 

Inqniry  of  its  jurisdiction. 

Hearinrr  on    Application    for    Original 

Bill,  see  infra,  161. 
Showing  of  Jurisdiction  on  Application 

for  Habeas  Corpus,  see  infra,  162. 

28.  Neither  the  silence  of  counsel  nor  the 
express  consent  of  the  parties  will  justify 
the  Supreme  Court  of  the  United  States  in 
ignoring  the  question  whether  it  has  orig- 
inal jurisdiction  of  a  suit  commenced 
therein.  Minnesota  v.  Hitchcock,  185  U.  S. 
373,  22  Sup.  Ct.  Rep.  650,  46:  954 

29.  I^eave  to  file  an  original  bill  in  the 
Supreme  Court  of  the  United  States  is  ordi- 
narily a  matter  of  course*,  and  may  be 
granted    without    intimating    any    opinion 


upon  a  question  raised  as  to  want  of  juris- 
diction. Washington  v.  Northern  Securities 
Co.  185  U.  S.  254,  22  Sup.  Ct.  Rep.  623, 

46:  897 

h.  Particular  Writs. 


Jurisdiction  to  Issue  Writ   of    Prohibition, 
see  Prohibition. 

1.  Habeas  Corpus. 

Application  and  Allowance,  see  infra,  162. 
General  Scope  of  Federal  Writ  to  State  Of- 
ficer, see  Habeas  Corpus,  26-62. 

Statutes  g^iving  power  to  issue  writ. 

30.  The  Federal  Constitution  is  not  vio- 
lated by  the  grant  to  the  Federal  Supreme 

^Court  by  the  judiciary  act  of  1789,  §  14,  of 
the  power  to  grant  a  writ  of  habeas  corpus 
to  examine  into  the  cause  of  conunitment  in 
an  inferior  Federal  court.    The  question  as 
to    whether    the    individual     shall     be    im- 
prisoned  is   distinct   from   the  question   of 
guilt.     Re  BoUman,  4  Cranch,  75,       2:  554 
Cited  in  Holmes  v.  Jennisou,  14  Pet  622,  10  L. 
ed.   623 — Ex   parte   Harbour,   39   Ark.    129— 
People  ex  rel.  Mulford  v.  Turner,  1  Cal.  147, 
52    Am.    Dec.    295— Hyatt   v.   Allen,   54    Cal. 
364— Re  Garvey,  7  Colo.  507,  4  Pac.  758— 
People  V.  Taylor,  2  111.  202 — State  ▼.  Grant, 
10   Minn.   46,    Gil.   22— Re   Bryan,   60   N.    C. 
(1  Winst.  L.)  48 — Walton  v.  Gatlin,  60  N.  C. 
(1    Winst.    L.)    329 — Yarbrough   v.    State,    2 
Tex.  522 — People  ex  rel.  Yearlan  v.  Spiers,  4 
Utah,   387,   10   Pac.   609 — Ex   parte  Mooney, 
26  W.  Va.  39,  53  Am.  Rep.  59— State  ex  rel. 
Bennett  v.  Barber,  4  Wyo.  63,  32  Pac.  14. 

31.  The  power  of  the  Supreme  Court  to 
award  writs  of  habeas  corpus  is  conferred 
expressly  by  the  14th  section  of  the  judicial 
act,  and  has  been  repeatedly  exercised.  No 
doubt  exists  respecting  the  power.  Re 
Watkins,  3  Pet.  193,  7:  650 
Cited  In  He  Kalne,  14  How.  119,  14  L.  ed.  351 

— Ex  parte  Lange,  18  Wall.  166,  21  L.  ed. 
875— Ex  parte  Siebold,  100  U.  S.  375,  25 
L.  ed.   718. 

Original    and   appellate   writs    in   gen- 
eral. 

Appellate  Jurisdiction  Generally,  see 
Appeal  and  Error,  III.  d,  3,  c;  III. 
d,  4;  111.  d,  6,  6. 

32.  The  Supreme  Court  has  authority  to 
issue  the  writ  of  habeas  corpus,  but,  except 
in  cases  affecting  ambassadors,  other  public 
ministers,  or  consuls,  and  those  in  which  a 
state  is  a  party,  it  can  be  done  only  for  a 
review  of  the  judicial  decision  of  some  in- 
ferior officer  or  court.  Re  Hung  Hang,  108 
U.  S.  552,  2  Sup.  Ct.  Rep.  863,  27:  811 

33.  The  Supreme  Court  may  issue  the 
writ  of  habeas  corpus  in  the  exercise  of 
original  jurisdiction,  where  it  has  original 
jurisdiction:  and  may  issue  it  in  the  exer- 
cise of  appellate  jurisdiction,  where  it  has 
such  jurisdiction,  which  is  in  all  cases  not 
prohibited  by  law,  except  those  in  which  it 
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has  original  jurisdiction  only.  Re  Siebold, 
100  U.  S.  371,  25:  717 

Distinguished  in  Ex  parte  Lucas,  160  Mo.  247. 

61  S.  W.  218 — Ex  parte  Bowler,  16  Mo.  App. 

21. 

Cited  In  Ex  parte  Rowland,  104  U.  S.  612,  26 
L.  ed.  864 — Ex  parte  Hung  Hang,  108  U.  S. 
553,  27  L.  ed.  812.  2  Sup.  Ct.  Rep.  868— 
United  States  v.  Gale,  109  U.  S.  66,  27  L.  ed. 
858,  3  Sup.  Ct.  Rep.  1 — Ex  parte  Yarbrougta, 
110  U.  S.  6^2,  28  L.  ed.  277,  4  Sup.  Ct.  Rep. 
152— Kx  parte  Crouch,  112  U.  S.  180,  28  L. 
ed.  GOl,  5  Sup.  Ct.  Rep.  96 — Ex  parte  Wilson, 
114  U.  S.  421,  29  L.  ed.  90,  5  Sup.  Ct.  Rep. 
935 — ^Re  Ayers,  123  U.  S.  486,  31  L.  ed.  223, 

8  Sup.  Ct.  Rep.  164— Re  Coy,  127  U.  S.  758. 
32  L.  ed.  281,  8  Sup.  Ct.  Rep.  1263 — Ex  parte 
Terry,  128  U.  S.  305,  32  L.  ed.  409.  9  Sup. 
Ct.  Rep.  77^Re  Nielsen,  131  U.  S.  182,  33  L. 
ed.  120.  9  Sup.  Ct.  Rep.  672 — Stevens  T. 
Fuller,  136  U.  S.  478.  34  L.  ed.  463,  10  Sup. 
Ct.  Rep.  911— Re  Frederlch,  149  U.  S.  75,  87 
L.  ed.  056,  13  Sup.  Ct.  Rep.  793 — ^Unlted 
States  y.  Bader.  4  Woods,  190,  16  Fed.  117 — 
Re  Wilson,  18  Fed.  36 — United  States  t.  Sea- 
man, 23  Blatchf.  219,  23  Fed.  884— United 
States  y.  Doherty,  27  Fed.  733 — Ex  parte 
Perkins,  29  Fed.  906 — Re  Neagle,  5  L.R.A. 
84.  14  Sawy.  246,  39  Fed.  843— Re  Morris,  40 
Fed.  825 — Ex  parte  Ulrich,  43  Fed.  663 — Re 
Jordan,  49  Fed.  244— Re  King,  51  Fed.  435— 
State  ex  rel.  Arkansas  Industrial  Co.  y.  Neel, 
48  Ark.  287,  S  8.  W.  631 — Re  Esmond,  5 
Mackey,  75 — Lowery  y.  Howard,  103  Ind. 
442,  3  N.  E.  124— Eisner  y.  Shrigley,  80 
Iowa,  36,  45  N.  W.  393 — Sennott's  Case,  146 
Mass.  492,  4  Am.  St.  Rep.  344,  16  N.  B.  448 
— Com.  v.  Huntley,  156  Mass.  237,  15  L.R.A. 
841,  30  N.  E.  1127 — Ex  parte  Boenninghaus- 
en.  91  Mo.  305,  1  S.  W.  761 — ^Re  Thompson, 

9  Mont.  389,  23  Pac.  933 — Ex  parte  Rosen- 
blatt, 19  Nev.  442,  8  Am.  St.  Rep.  901,  14 
Pac.  298 — Kx  parte  Mato,  19  Tex.  App.  115— 
Ex  parte  Rollins,  80  Va.  317— Re  Wright,  3 
Wyo.  488,  13  L.R.A.  762,  81  Am.  St.  Rep.  94, 
27  Pac.  565. 

34.  The  appellate  jurisdiction  of  this 
court,  exercisible  by  the  writ  of  habeas 
.corpus,  extends  to  a  case  of  imprisonment 
upon  conviction  and  sentence  of  a  party  by 
an  inferior  court  of  the  United  States, 
under  and  by  yirtue  of  an  unconstitutional 
act  of  Congress ;  and  when  such  court  has  no 
jurisdiction,  its  proceeding's  are  void,  wheth- 
er this  court  has  jurisdiction  to  review  the 
judgment  of  conviction  by  writ  of  error  or 
not.    Re  Siebold,  100  U.  S.  371,  25:  717 

Distinguished   In   Re  Taylor.   7   S.   D.    388,   45 

L.R.A.  148,  58  Am.  St.  Rep.  843,  64  N.  W. 

253. 

died  in  Andrews  v.  Swartz,  156  IT.  S.  276,  39 
L.  ed.  423,  15  Sup.  Ct.  Rep.  389 — Re  Rowe, 
23  C.  C.  A.  109,  40  U.  S.  App.  516,  77  Fed. 
166— Cohn  V.  Jones,  100  Fed.  641 — Mackey 
V.  Miller,  62  C.  C.  A.  141.  126  Fed.  163— 
Re  Maguire,  57  Cal.  609,  40  Am.  Rep.  125 — 
People  ex  rel.  Atty.  Gen.  v.  District  Court, 
26  Colo.  384.  46  L.R.A.  857,  58  Pac.  608— 
Sloutenburgh  v.  Frnzler,  16  App.  I).  C.  2.38, 
48  L.R.A.  224 — Moore  y.  Wheeler.  109  Ga. 
62,  35  8.  E.  116 — Ex  parte  Boenninghausen. 
21  Mo.  App.  271— Re  Roam,  54  Neb.  660,  75 
N.  W.  24— Re  Peraltareavls,  8  N.  M.  30,  41 
Pac.  538 — Ex  parte  Keeler,  46  S.  C.  542,  31 
L.R.A.  679,  55  Am.  St.  Rep.  785.  23  S.  C. 
865— Mllllken  v.  Woatherford.  54  Tex.  .392, 
38  Am.  Rep.  629 — Ex  parte  Degener.  30  Tex. 
App.  576,  17  S.  W.  1111 — Kx  parte  Hays, 
15  Utah.  82.  47  Pac.  612— Re  FItton,  08  Vt. 


300,  35  Atl.  319— Ex  parte  Marx.  86  Va.  44, 
9  S.  E.  475— Re  McDonald,  4  Wyo.  162,  33 
Pac.  18 — Mlskimmlns  y.  Shaver  (Ex  parte 
Misklmins)  8  Wyo.  392,  49  L.R.A.  839,  58 
Pac.   411. 

35.  The  United  States  Supreme  Court  has 
no  original  jurisdiction  in  the  case  of  a 
petition  for  a  writ  of  habeas  corpus,  by  a 
private  individuaL     Re  Barry,  2  How.  65, 

11:  181 
Explained  in  Ex  parte  Everts,  1  Bond,  206,  Fed. 
Cas.  No.  4,581. 

Cited  in  Re  Kaine,  14  How.  119,  14  L.  ed.  351 — 
Ex  parte  Parks,  93  U.  S.  22,  23  L.  ed.  788 — 
Re  Burrus,  136  U.  S.  595,  34  L.  ed.  505,  10 
Sup.  Ct.  Rep.  850 — Bennett  v.  Bennett, 
Deady,  319,  Fed.  Cas.  No.  1,318 — Ex  parte 
Evarts,  1  Bond,  201,  Fed.  Cas.  No.  4.581 — 
Be  Kalne,  10  N.  Y.  Legal  Obs.  262,  Fed.  Cas. 
No.  7,598 — Re  McDonald,  9  Am.  L.  Reg.  676, 
Fed.  Cas.  No.  8,751 — Taylor  v.  Carpenter,  2 
Woodb.  &  M.  15,  Fed.  Cas.  No.  13,785— Re 
Barry.  42  Fed.  115 — Ex  parte  Everts,  2  Dis- 
ney (Ohio)  37. 

36.  The  Supreme  Court  of  the  United 
States  may  proceed  upon  a  writ  of  habeas 
corpus  for  discharge  from  an  imprisonment 
under  a  conviction  in  a  Federal  circuit 
court  for  the  violation  of  U.  S.  Rev.  Stat. 
§  6516,  which  was  originally  issued  by  a 
justice  of  the  Supreme  Court,  returnable  be- 
fore himself,  and  was  afterwards  postponed 
and  referred  by  him  to  the  court  for  de- 
termination, since  the  resulting  revision  of 
the  action  of  the  circuit  court  is  appellate 
in  its  character,  although,  if  the  case  had 
involved  original  jurisdiction  only,  the  Su- 
preme Court  could  not  have  exercised  juris- 
diction. Re  Clark,  100  U.  S.  399,  25:  715 
Cited  in  Cuyler  v.  Atlantic  &  N.  C.  R.  Co.  131 

Fed.  99 — United  States  v.  Ouiteau,  1  Mac- 
key,  562 — Delgado  v.  Chavez.  5  N.  M.  654.  25 
Pac.  948 — State  ex  rel.  Bennett  v.  Barber,  4 
Wyo.  64,  32  Pac.  14. 

37.  The  jurisdiction  of  the  Supreme 
Court  in  habeas  corpus  is  original,  and  not 
upon  appeal  or  error,  to  review  a  decision  of 
a  circuit  court  upon  a  writ  of  habeas  corpus, 
in  the  case  of  a  person  alleged  to  be  re- 
strained of  his  liberty  in  violation  of  the 
Constitution  or  of  any  law  or  treaty  of  the 
United  States.  Re  Royall,  112  U.  S.  181.  5 
Sup.  Ct.  Rep.  98,  28:  690 
Cited  in  State  ex  rel.  Fourth  Nat.  Bank  v.  John- 
son, 103  Wis.  625,  51  L.R.A.  68,  79  N.  W. 
1081. 

Grounds  for  writ  In  general. 

38.  The  writ  of  habeas  corpus  may  be  is- 
sued by  the  United  States  Supreme  Court, 
among  other  cases,  for  the  purpose  of  in- 
quiring into  the  cause  of  the  restraint  of 
the  liberty  of  prisoners  in  jail  under  or  by 
color  of  the  authority  of  the  United  States, 
and  all  persons  who  are  in  custody  in  viola- 
tion of  the  Constitution  or  laws  of  the  Unit- 
ed States.  Re  Te:i*y,  128  U.  S.  289,  9  Sup. 
Ct.  Rep.  77,  32:  405 

Prisoners  committed   or   remanded  by 
Federal  courts. 

39.  The  Supreme  Court  of  the  United 
States  has  authority  to  issue  habeas  corpus 
to  inquire   into  a  detention  under  a  war- 
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rant  or  order  of  any    other    court  of  the 
United  States.    Re  Kearney,  7  Wheat.  38, 

5:  391 
Cited  in  Ex  parte  Watklns.  7  Pet.  572,  8  L.  ed. 
788 — Ex  parte  Parks,  93  U.  S.  23,  23  L.  ed. 
788— Ex  parte  Yarbrough,  110  U.  S.  653,  28 
L.  ed.  274,  4  Sup.  Ct.  Rep.  152 — Ex  parte 
Terry,  128  U.  S.  309,  32  L.  ed.  410,  9  Sup. 
Ct.  Rep.  77 — Re  Bogart,  2  Sawy.  409,  Fed. 
Caa.  No.  1,590 — Ex  parte  Burr,  2  C ranch, 
C.  C.  392,  Fed.  Caa.  No.  2,186 — Electoral 
ColleRe  Case.  1  Hughes,  588,  Fed.  Cas.  4.336 
— ^Re  Kalne,  Fed.  Caa.  No.  7,597a — Ex  parte 
Nugent.  4  Clark  (Pa.)  224.  Fed.  Cas.  No. 
10,375 — United  States  v.  Jacobl,  1  PHpp.  110. 
Fed.  Cas.  No.  15,460— United  States  v.  New 
Bedford  Bridge,  1  Woodb.  ft  M.  440,  Fed. 
Cas.  No.  15,867— Ex  parte  McCarthy,  29 
Cal.  400— Hyatt  v.  Allen,  54  Cal.  364— Ex 
parte  Nugent,  4  Clark  (Pa.)  224 — Jordan  v. 
State.  14  Tex.  441— Ex  parte  Duncan,  42 
Tex.  Crlm.  Rep.  680,  62  S.  W.  758— State  v. 
Tngwell,  19  Wash.  252,  48  L.R.A.  728,  52 
Pac.  1056 — Misklmmlns  ▼.  Shaver  (Ex  par- 
te Mlskimlns)  8  Wyo.  446,  49  L.R.A.  844, 
68  Pac.  411. 

40.  Power  to  issue  a  writ  of  habeas  corpus 
to  inquire  into  the  cause  of  commitment  in 
an  inferior  Federal  court  was,  by  the  ju- 
diciary act  of  1789,  §  14,  conferred  upon  the 
Federal  Supreme  Court.  Re  Bollman,  4 
Cranch,  75,  2;  554 
Cfited  in  Ex  parte  Kearney,  7  Wheat.  42,  5  L. 

ed.  S92— Ex  parte  Watklns,  7  Pet.  572,  8 
L.  ed.  788 — Holmes  v.  Jennison,  14  Pet.  621, 
10  L.  ed.  623 — ^Re  Metzger,  5  How.  189,  12 
L.  ed.  110— Re  Kaine.  14  How.  119,  14  L. 
ed.  361— Ex  parte  Wells,  18  How.  317,  15  L. 
ed.  426— Ex  parte  Millfgan.  4  Wall.  110,  18 
L.  ed.  292— Ex  parte  McCardle,  6  Wall.  324, 

18  L.  ed.  817— Ex  parte  Yerger,  8  Wall.  97, 

19  L.  ed.  336 — Ex  parte  Lange,  18  Wall.  166, 
21  L.  ed.  876 — Bx  parte  Slebold,  100  U.  S. 
374.  25  L.  ed.  718 — Ex  parte  Hung  Hang, 
108  U.  S.  653.  27  L.  ed.  812.  2  Sup.  Ct.  Rep. 
868 — Bennett  t.  Bennett,  Deady,  314,  Fed. 
Cas.  No.  1,318 — Ex  parte  Des  Rochers,  McAIl. 
72,  Fed.  Cas.  No.  3,824 — Bx  parte  Everts,  1 
Bond,  202,  Fed.  Cub.  No.  4,581— King  v. 
McLean  Asylum,  26  L.R.A.  789,  12  C.  C.  A. 
161,  21  U.  S.  App.  481,  64  Fed.  347— Pel- 
tier ▼.  Pennington,  14  N.  J.  L.  318. 

41.  A  prisoner  confined  in  jail,  in  custody 
of  the  United  States  marshal,  under  an  ad- 
judication of  a  circuit  judge  at  chambers, 
where  the  petition  and  proceedings  were 
subsequently  filed  in  the  circuit  <?ourt,  may 
have  a  writ  of  habeas  corpus  to  the  mar- 
shal to  produce  the  petitioner  before  this 
court  and  show  the  cause  of  his  detention. 
Re  Lange,  131  U.  S.  ccvii.  Appx.  and  21 :  872 
Cited  In  Re  Taylor,  3  MacArth.  427. 

42.  Wherd  a  prisoner  shows  that  he  is 
held  under  a  judgment  of  a  Federal  court, 
made  without  authority  of  law,  the  Supreme 
Court  willy  by  writs  of  habeas  corpus  and 
certiorari,  look  into  the  record  so  far  as  to 
aascertain  that  fact,  and,  if  found  to  be  so, 
will  discharge  the  prisoner.  Re  Lange,  18 
WalL  163,  21:872 
Cited  in  Lange  ▼.  Benedict,  99  U.  S.  71,  26  L. 

ed.  470 — Ex  parte  Siebold,  100  U.  S.  375, 
26  L.  ed.  719 — Ex  parte  Yarbrough.  110 
U.  S.  653,  28  L.  ed.  274,  4  Sup.  Ct.  Rep. 
162 — ^Bx  parte  Crouch,  112  U.  S.  180,  28 
L.   ed.   691.  6   Sup.   Ct.   Rep.   96 — ^Bx   parte 


Bigelow,  113  U.  S.  331,  28  L.  ed.  1006,  5 
Sup.  Ct.  Rep.  542 — Ex  parte  Wilson,  114  U. 
S.  421.  29  L.  ed.  90.  5  Sup.  Ct.  Rep.  986 
— Ex  parte  Royall,  117  U.  S.  253,  29  L.  ed. 
872,  6  Sup.  Ct.  Rep.  704— Re  Snow,  120 
U.  8.  280,  30  L.  ed.  663,  7  Sup.  Ct.  Rep. 
556— Ex  parte  Bain,  121  U.  S.  14,  30  L. 
ed.  853,  7  Sup.  Ct.  Rep.  781 — Re  Ayers,  123 
U.  S.  486.  31  L.  ed.  223,  8  Sup.  Ct.  Rep. 
104— Re  Bonner,  151  U.  S.  256,  38  L.  ed. 
151.  14  Sup.  Ct.  Rep.  323 — Ex  parte  Bridges, 
2  Woods.  430,  Fed.  Cas.  No.  1,862— Ex  parte 
Joyce.  Fed.  Cas.  No.  7,556— Re  Stupp,  12 
Blatchf.  507,  Fed.  Cas.  No.  13,503— Langes 
Case,  13  Blatchf.  563,  Fed.  Cas.  No.  18,307 
— Barrett     v.     Hopkins,     2     McCrary,     132, 

7  Fed.  314 — ^Ex  parte  Houghton,  7  Fed. 
664 — Re  Coy,  31  Fed.  796 — Ex  parte  Ul- 
rich,  43  Fed.  663 — Re  Wong  Tung  Quy,  6 
Sawy.  242,  47  Fed.  719 — King  v.  McLean 
Asylum,  26  L.R.A.  792,  12  C.  C.  A.  161,  21 
U.  S.  App.  481,  64  Fed.  347— Re  Christian, 
82  Fed.  202— Campbell  v.  Walte,  31  C.  C. 
A.  407,  59  U.  S.  App.  734,  88  Fed.  107— 
Re  Reese,  08  Fed.  089 — De  Bara  v.  United 
States,  40  C.  C.  A.  196.  99  Fed.  045— Re 
Reese,  47  C.  C.  A.  94,  107  Fed.  949— Hanloy 
▼.  United  States.  59  C.  C.  A.  158.  123  Fed. 
854 — Ex  parte  Bernert,  62  Cal.  529— United 
States  use  of  Wilson  v.  Ames,  MacArth.  & 
M.  282 — ^Tolman  v.  I^onard,  6  App.  D.  C. 
232 — Mitchell  ▼.  Evans,  18  App.  D.  C.  257 
— Ex  parte  Cox.  3  Idaho,  534,  95  Am.  St. 
Rep.  29,  32  Pac,  197 — Kerfoot  v.  People,  51 
111.  App.  416 — Hastings  ▼.  Whltmer,  2  Ind. 
Terr.  340,  51   S.  W.  967 — Nelson-  v.   People, 

38  Mich.   624— Re   Wlllinms,   39   Minn.    173. 

39  N.  W.  65— Parker  v.  State,  51  Miss.  639 
—Ex  parte  O'Brien,  127  Mo.  491,  30  S.  W. 
158— Ex  parte  Gfeller,  178  Mo.  266.  77  S. 
W.  552 — Re  Green,  86  Mo.  App.  222 — Finders 
V.  Bodle,  58  Neb.  59,  78  N.  W.  480— Ex 
parte  Dela,  25  Nev.  352,  83  Am.  St.  Rep. 
608,  60  Pac.  217— State  ▼.  Gray,  37  N.  J. 
L.    371 — People   ex   rel.   Tweed   v.    Liscomb, 

8  Hun,  773 — Kamp  v.  Kamp,  59  N.  Y.  218 
— McLendon  ▼.  State,  92  Tenn.  524,  21  L. 
R.A.  740,  22  S.  W.  200— Mllllken  v.  Weather- 
ford,  54  Tex.  392,  88  Am.  Rep.  629— Ex  parte 
Degener,  30  Tex.  App.  575,  17  S.  W.  Ill — 
Ogle  V.  State.  43  Tex.  Crim.  Rep.  228,  96 
Am.  St.  Rep.  800,  63  S.  W.  1009— Ex  parte 
Dixon,  1  Utah,  194 — Price  v.  Com.  33  Gratt. 
823,  36  Am.  Rep.  797 — Wade  v.  Hancock, 
76  Va.  625— Ex  parte  Rollins,  80  Va.  316— 
State  ex  rel.  Welch  v.  Sloan,  65  Wis.  651, 
27  N.  W.  616 — State  ex  rel.  Dunn  v.  Noyes, 
87  Wis.  343,  27  L.R.A.  786,  41  Am.  St.  Rep. 
45,  68  N.  W.  386— Bandy  v.  Hehn,  10  Wyo. 
176,  67  Pac.  979. 

43.  When  a  prisoner  is  held,  under  the 
sentence  of  any  court  of  the  United  States, 
in  regard  to  a  matter  wholly  beyond  or 
without  the  jurisdiction  of  that  court,  it  is 
not  only  within  the  authority,  but  it  is  the 
duty,  of  this  court  to  inquire  into  the  cause 
of  commitment  and  to  discharge  him  from 
confinement.  Re  Yarbrough,  110  U.  S.  651, 
4  Sup.  Ct.  Rep.  152,  28:  274 

44.  This  court  reviewed  on  writ  of  habeas 
corpus  ad  subjiciendum  the  act  of  a  dis- 
trict court  in  committing  a  person  charged 
with  high  treason.  United  States  t.  Hamil- 
ton, 3  Dall.  17.  1:490 
Cited   in    Ex   parte   Buford,   3   Cranch,    440,   2 

L.  ed.  495 — I^x  parte  Bollman,  4  Cranch, 
100,  2  L.  ed.  563— Ex  parte  Watklns,  3  Pet. 
207,  7  L.  ed.  655 — Ex  parte  Watkins,  7  Pet. 
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572,  8  L.  ed.  788 — Holmes  v.  Jennlson,  14 
Pet.  620,  10  L.  ed.  622— Re  Metzger,  5  How. 
189.  12  L.  ed.  110— Re  Kalne,  14  How.  130, 

14  L.  ed.  356 — Ex  parte  Wells,  18  How.  317, 

15  L.  ed.  426 — Er  parte  Yerger,  8  Wall.  98, 
19  L,  ed.  336 — Ex  parte  Langc,  18  Wall. 
166,  21  L.  ed.  875— Ex  parte  Virginia,  100 
U.  S.  343,  25  L.  ed.  678— United  States  v. 
Cornell,  2  Mason,  99,  Fed.  Cas.  No.  14,868 
— United  States  v.  New  Bedford  Bridge,  1 
Woodb.  &  M.  440,  Fed.  Cas.  No.  15,867 — 
Re  Barry,  42  Fed.  124 — King  ▼.  McLean 
Asylum,  26  L.R.A.  792,  12  C.  C.  A.  161,  21 
U.  S.  App.  481,  64  Fed.  346 — People  ex  rel. 
Mulford  V.  Turner,  1  Cal.  147,  52  Am.  Dec. 
295— Hyatt  v.  Allen,  64  Cal.  364. 

45.  This  court  has  power,  when  a  circuit 
court  has  remanded  a  prisoner  held  on  the 
charge  of  murder  to  a  military  commission, 
to  issue  a  writ  of  habeas  corpus  to  produce 
him.  It  is  unimportant  in  what  custody  the 
prisoner  may  be,  if  it  is  a  custody  to  which 
he  has  been  remanded  by  the  order  of  an 
inferior  court  of  the  United  States.  Re 
Yerger,  8  Wall.  85,  19:  332 
Cited  In  Re  Boles,  1  C.  C.  A.  49,  4  U.  S.  App. 

1,  48  Fed.  76 — King  ▼.  McLean  Asylum,  26 
L.R.A.  789.  12  C.  C.  A.  156,  21  U.  S.  App. 
481,  64  Fed.  842. 

46.  In  cases  where  the  circuit  court  has, 
in  the  exercise  of  its  original  jurisdiction, 
caused  a  military  prisoner  to  be  brought 
before  it,  and,  after  inquiring  into  the  cause 
of  detention,  remanded  him,  this  court  may, 
by  the  writ  of  habeas  corpus,  aided  by  the 
writ  of  certiorari,  revise  the  decision  of  the 
circuit  court,  and,  if  it  be  unwarranted  by 
law,  release  the  prisoner.  Re  Yerger,  8 
Wail.  85,  19:  332 
Cited  In  Ex  parte  Lnnge,  18  Wall.  166,  21  L. 

ed.  875 — Ex  parte  Virginia,  100  U.  S.  342, 
25  L.  ed.  078— Ex  parte  Slobold,  100  U.  S. 
374.  25  L.  ed.  718— Ex  parte  Ilung  Hang, 
108  IT.  S.  553,  27  L.  ed.  812,  2  Sup.  Ct. 
Rep.  8r>:i— Ex  parte  Royall,  112  U.  S.  182, 
28  L.  cd.  GOO,  5  Sup.  Ct.  Rep.  98— Kurtz  v. 
Moffitt.  115  U.  S.  497,  29  L.  ed.  400.  6  Sup. 
Ct.  Rt»p.  148— Roberts  v.  Rcilly,  116  U.  S. 
^X  29  L.  ed.  548,  6  Sup.  Ct.  Rep.  291 — 
Re  Caincot,  8  Blatchf.  94,  Fed.  Cas.  No. 
2.32;j — State  ex  rel.  Arkansas  Industrial  Co. 
V.  Neel,  48  Ark.  2S7,  3  S.  W.  631— Re  Snell, 
31  Minn.  Ill,  10  N.  W.  692— Re  McCutcheon, 
10  Mont.  123,  25  Pac.  97— State  ex  rel. 
Fourth  Nat.  Bank  v.  Johnson,  103  Wis.  625 
51  L.R.A.  68,  70  N.  W.  1081. 

47.  Habeas  corpus  issued  by  the  Federal 
Supreme  Court  to  review  commitment  by  a 
justice  of  the  peace  whose  action  had  been 
revised  by  the  circuit  court  on  habeas 
cor{)us  and  the  prisoner  remanded.  Re 
Burford,  3  Cranch.  448,  2:  495 
died   in   Ex   parto    Watklns.   7   Pet.   581,   8   L. 

ed.  701 — Holmes  v.  Jennlson,  14  Pet.  020. 
10  L.  ed.  622— Re  Kalne.  14  How.  126.  14 
L.  ed.  354 — Ex  parte  Lange.  IS  Wall.  20.'>, 
21  L.  ed.  888 -Ex  parte  Virginia,  100  U. 
S.  343,  25  L.  ed.  678- -Ex  parte  Siebold.  100 
r.  S.  374,  25  L.  ed.  718. 

Commitments  for  contempt  of  Federal 
courts. 

48.  This  court  will  not  grant  a  habeas 
corpus  where  a  party  has  been  committed 
for  a  contempt  adjudged  by  a  court  of 
competent  jurisdiction.    In  aiich  case  it  will 


not  inquire  into  the  sufficiency  of  the  com- 
mitment. Re  Kearney,  7  Wheat.  38,  5:  391 
Cited  in  Decatnr  v.  Paulding,  14  Pet.  600 
Appx.  10  L.  ed.  610  Appx. — Holmes  y.  Jen- 
nlson, 14  Pet.  628  Appx.  10  L.  ed.  627  Appx. 
— Re  Metzger,  5  How.  190,  12  L,  ed.  110— 
Ex  parte  Wells,  18  How.  317,  15  L.  ed.  426 
— Ex  parte  Reed.  100  U.  S.  23,  25  L.  ed. 
539— Hayes  v.  Fischer.  102  U.  S.  122,  26 
L.  ed.  96 — Ex  parte  Terry,  128  U.  S.  301, 
32  L.  ed.  408,  9  Sup.  Ct.  Rep.  77— Re  I^n- 
non,  166  U.  S.  552,  41  L.  ed.  1112.  17  Sup. 
Ct.  Rep.  658 — Tinsley  v.  Anderson.  171  U. 
S.  105,  43  L.  ed.  96,  18  Sup.  Ct.  Rep.  805 
—Re  CalUcot,  8  Blatchf.  94,  Fed.  Cas.  No. 
2,323— Ex  parte  Davis,  14  Law  Rep.  306, 
Fed,  Cas.  No.  3,613 — ^Re  Veremaitre,  Fed. 
Cas.  No.  16,915 — Barrett  v.  Hopkins,  2  Mc- 
Crary.  132.  7  Fed.  314— Re  Davison,  22 
Blatchf.  476,  21  Fed.  621— Re  Haskell,  52 
Fed.  797 — Ex  parte  Hardy,  68  Ala.  335 — 
Cossart  r.  State,  14  Ark.  641 — Cooper  v. 
People,  13  Colo.  371,  6  L.R.A.  442,  22  Pac. 
'  790 — Tyler  v.  Hamersley,  44  Conn.  409,  26 
Am.  Rep.  471 — Tolman  v.  Leonard,  6  App. 
D.  C.  232— Ex  parte  Edwards,  11  Fla.  190 
— Towns  V.  Springer,  9  Ga.  132 — Clark  ▼. 
People,  Breese  (111.)  267.  12  Am.  Dec 
177— Stuart  v.  People,  4  111.  404— Ex  parte 
Holman.  28  Iowa,  152,  4  Am.  Rep.  150 — 
Robb  V.  McDonald,  29  Iowa,  334,  4  Am.  Rep. 
211— Kochler  v.  Hill,  60  Iowa,  675,  15  N. 
W.  609 — Bethuram  v.  Black,  11  Bush,  632 
— Ex  parte  Adams,  25  Miss.  889,  59  Am. 
Dec.  234— Watson  v.  Williams,  36  Miss.  343 
— State  ex  rel.  Welsh  v.  Towle,  42  N.  H. 
541 — Peltier  v.  Pennington,  14  N.  J.  L.  315 
— Re  Lagrave,  45  How.  Pr.  311 — Knapp  v. 
Thomas,  39  Ohio  St.  389,  48  Am.  Rep.  462 
— Williamson's  Case,  26  Pa.  18,  67  Am.  Dec 
374 — Williamson  v.  Lewis,  39  Pa.  25 — Jor- 
dan V.  State,  14  Tex.  440 — Ex  parte  De- 
gener,  30  Tex.  App.  574,  17  S.  W.  1111— 
Ex  parte  Tinsley,  37  Tex.  Crim.  Rep.  627. 
66    Am.    St.    Rep.    818,    40    S.    W.    306— Ex 

parte  Whitmore,  9  Utah,  444,  35  Pac.  524 

Ex  parte  Rollins,  80  Va.  317— Ex  parte 
Marx,  86  Va.  44.  9  S.  B.  475— Re  Falvey. 
7  Wis.  640 — State  ex  rel.  Chappeli  v.  GIIps, 
10  Wis.  102— Re  Pierce.  44  Wis.  447— Mis- 
klmmlns  v.  Shaver  (Ex  parte  Mlskimine)  8 
Wyo.  431,  49  L.R.A.  844,  58  Pac.  411. 

49.  The  Supreme  Court  of  the  United 
States  has  jurisdiction  to  review  decisions 
in  contempt  proceedings  by  writ  of  habeas 
corpus  and  by  writ  of  certiorari.  Re  Watts, 
190   U.    S.    1,    23    Sup.    Ct.   Rep.    718. 

47:  933 

Cited  in  Bessette  v.  W.  B.  Conkey  Co.  194  U.  S. 
334,  48  L.  ed.  1004,  24  Sup.  Ct.  Rep.  665 
— Ex  parte  O'Neal,  125  Fed.  969 — Re  Dowd. 
133  Fed.  751. 

Prisoners  committed  by  commissioner. 

50.  Habeas  corpus  will  lie  from  the  Su- 
preme Court  in  favor  of  a  person  arrested 
under  the  extradition  treaty  with  England 
of  1842,  on  a  warrant  issued  at  the  in- 
stance of  the  British  consul  for  an  assault 
with  intent  to  murder  in  Great  Britain,  and 
committed  by  a  commissioner  to  abide  the 
order  of  the  President  of  the  United  States. 
Re  Kaine,  14  How.  103,  14:  346 
Distinguished    in    Ex    parte    Virginia,    100    U. 

S.  341,  25  L.  ed.  678. 

Cited  in  Ex  parte  Wells,  18  How.  328,  15  L. 
ed.  431 — Ex  parte  Vallandigham,  1  Wall. 
253,  17  U  ed.  593— Ex  parte  Yerger.  8  Wall. 
99,  19  L.  ed.  337  —Ex  parte  Lange,  18  Wall. 
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166,  21  L.  ed.  875 — ^Re  Henrtch,  5  Blatchf 
419,  Fed.  Cas.  No.  6,360 — Re  McDonold,  9 
Am.  L.  Reg.  676,  Fed.  Cas.  No.  8,751 — Re 
Stupp,  12  Blatchf.  512,  Fed.  Cns.  No.  13.- 
563 — King  V.  McLean  Asylum,  26  L.R.A.  702, 
12  CCA.  161,  21  U.  S.  App.  481,  64  Fed. 
347--H7att  ▼.  Allen,  54  Cal.  364— Ex  parte 
Bowler,  16  Mo.  App.  21. 

State  prisoners. 

Necessity  of  Primary  Resort  to  Appeal, 
Error,  or  Other  Remedy,  see  Ha- 
beas Corpus,  64-90. 

Habeas  Corpus  or  Writ  of  Error  to  Su- 
preme Court  as  Better  Remedy,  see 
Habeas  Corpus,  68-73. 

51.  The  Supreme  Court  of  the  United 
States  will  not  interfere  by  habeas  corpus 
to  relieve  persons  who  have  been  arrested 
and  taken  by  violence  from  the  territory  of 
one  state  to  that  of  another,  where  thev  are 
held  under  process  legally  issued  from  the 
courts  of  the  latter  state.  The  question  of 
the  applicability  of  this  doctrine  to  a  par- 
ticular case  is  as  much  within  the  province 
of  a  state  court,  as  a  question  of  common 
law  or  of  the  law  of  nations,  as  it  is  of  the 
courts  of  the  United  States.  Cook  v.  Hart, 
146  U.  S.  183,  13  Sup.  Ct.  Rep.  40,  36:  934 
C«cd  In  New  York  v.    Kno,   155   U.   S.   06.  39 

L.  cd.  83,  15  Sup.  rt.  Rep.  30 — Ilyntt  v. 
New  York,  188  U.  S.  715,  47  L.  ed.  662,  23 
Sup.  Ct.  Rep.  456 — Re  Moore,  75  Fed.  822 — 
Re  Lawrence,  80  Fod.  103 — People  ex  rel. 
Corkran  v.  Hyatt,  172  N.  Y.  184,  60  L.R.A. 
776,  92  Am.  St.  Rep.   706,  64  N.  E.  825. 

Military  prisoners. 

See  also  supra,  42,  45,  46. 

52.  There  is  no  jurisdiction  in  the  Su- 
preme Court  to  issue  a  writ  of  habeas  corpus 
ad  subjiciendum  to  review  or  reverse,  or 
the  writ  of  certiorari  to  revise,  the  proceed- 
ings of  a  military  commission.  Re  Vallan- 
digham,  1  Wall.  243,  17:  589 

Application  to  court  below  for  writ. 

53.  The  Supreme  Court  of  the  United 
States  will  not  issue  a  writ  of  habeas  corpus, 
in  a  case  where  it  may  as  well  be  done  in 
the  proper  circuit  court,  if  there  are  no 
special  circumstances  in  the  case  making  di- 
rect action  or  intervention  by  the  former 
court  necessary  or  expedient.  Re  Hunting- 
ton, 137  U.  S.  63,  11  Sup.  Ct.  Rep.  4, 

34:  567 
Re  Mirzan,  119  U.  S.  584,  7  Sup.  Ct.  Rep. 

341,  30:  513 

died  m   Re  Huntington,   137  U.   S.  64,  34   L. 

ed.   568,   11    Sup.   Ct.   Rep.   4 — Re  Chapman, 

156   U.    8.    217.   39   L.   ed.   403,    15   Sup.    Ct. 

Rep.  331 — Re  Post,  190  U.  S.  557,  47  L.  od. 

1183.  24   Sup.  Ct.   Rep.  860 — Re  Greene,   52 

Fed.  107 — Ex  parte  Ivey,  26  Fla.  542,  8  So. 

427. 

54.  An  original  application  to  the  Su- 
preme Court  for  a  writ  of  habeas  corpus 
entertained  without  prior  application  there- 
for to  the  circuit  court,  when  the  application 
proceeded  upon  the  ground  that  the  circuit 
court  itself  had  made  the  order  complained 
of.  Re  Sawyer,  124  U.  S.  200,  8  Sup.  Ct. 
Rep.  482,  31 :  402 
Cited   In    Ex    parte  Terry.    128   U.    S.    302,   32 

L.  ed.  408.  9  Sup.  Ct.  Rep.  77. 
U.  S.  Dig.— 342 


Scope  of  review  by  writ. 

Matters  Reviewable  on  Application  for 

Writ,  see  infra,  164. 
Scope  on  Requiring  of  Writ  Generally, 

see  Habeas  Corpus,  II. 

55.  The  jurisdiction  of  this  court  to  re- 
view the  judgments  of  the  inferior  courts  of 
the  United  States  in  criminal  cases,  by  ha- 
beas corpus,  is  limited  to  the  question  of  the 
power  of  the  court  to  try  or  to  commit  the 
prisoner  for  the  act  of  which  he  has  been 
convicted.  Re  Curtis,  106  U.  S.  371,  1  Sup. 
Ct.  Rep.  381,  27:  232 
Re  Carll,  106  U.  S.  521,  1  Sup.  Ct.  Rep.  535, 

27:  288 
Re  Reed,  100  U.  S.  13,  25:  538 

Cited  In  Ex  parte  Crouch,  112  U.  S.  180,  28 
L.  ed.  691,  5  Sup.  Ct.  Rep.  96 — Ex  parte 
Wilson.  114  U.  S.  421,  29  L.  ed.  90,  5  Sap. 
Ct.  Rep.  935— Ex  parte  Terry,  128  U.  8. 
305,  32  L.  ed.  409,  9  Sup.  Ct.  Rep.  77— Re 
Neagle  (Cunningham  t.  Neagle)  135  U.  S. 
77,  34  L.  ed.  76,  10  Sup.  Ct.  Rep.  668 — 
Stevens  v.  Fuller,  136  U.  S.  478,  34  L.  ed. 
463,  10  Sup.  Ct.  Rep.  911— Re  Mayfleld,  141 
U.  S.  116,  35  L.  ed.  638,  11  Sup.  Ct.  Rep. 
039 — Horner  v.  United  States,  143  U.  S. 
578,  36  L.  ed.  269,  12  Sup.  Ct.  Rep.  522— 
Re  Prcderlch,  149  U.  S.  75,  37  L.  ed.  656, 
13  Sup.  Ct.  Rep.  703 — Re  Morris,  40  Fed. 
825 — Ex  parte  Ulrich,  43  Fed.  663— Re  Ens- 
low,  45  Fed.  351— Re  Jordan.  49  Fed.  242— 
Re  King,  51  Fed.  435 — Ex  parte  Buskirk,  18 
C.  C.  A.  417,  25  U.  S.  App.  613,  72  Fed. 
22— Re  Rowp,  23  C.  C.  A.  109,  40  U.  S. 
App.  516,  77  Fed.  166— Cuyler  v.  Atlantic 
ft  N,  C.  R.  Co.  131  Fed.  09 — Ex  parte 
Brandon,  49  Ark.  144,  4  S.  W.  452 — Knapp 
r.  Thomas,  39  Ohio  St.  389,  48  Am.  Rep. 
462— Louthan  v.  Com.  79  Va.  201,  52  Am. 
Rep.   626— Ex   parte   Rollins,   80   Va.   317. 

• 

56.  Where  a  district  judge  at  his  cham- 
bers decided  there  was  sufficient  cause  for 
surrender  of  a  person  claimed  by  the  French 
government  under  the  treaty  of  1843,  the 
Supreme  Court  has  no  jurisdiction,  by  habeas 
corpus,  or  in  any  form,  to  review  that  deci- 
sion. Re  Metzger,  5  How.  176,  12:  104 
Criticized  in  Ex  parte  Terger,  8  Wall.  99,   19 

L.  ed.  337. 
Cited  in  Re  Kaine,  14  How.  119,  14  L.  ed. 
352— Ex  parte  Vallandigham,  1  Wall.  258, 
17  L.  ed.  593 — Ex  parte  Lange,  18  Wall. 
166,  21  L.  ed.  875— Ex  parte  Virginia,  100 
U.  S.  341,  25  L.  ed.  677 — Fong  Yue  Ting  v. 
United  States,  149  U.  S.  714,  37  L.  ed. 
913,  13  Sup.  Ct.  Rep.  1016 — Re  Kalne,  Fed. 
Cas.  No.  7.597a — Re  McDonald,  9  Am.  L. 
Reg.  670,  Fed.  Cas.  No.  8,751— Seavoy  v. 
Seymour,  3  Cliff.  443,  Fed.  Cas.  No.  12.596 — 
United  States  v.  Haun,  8  Am.  Law  Reg.  671, 
Fed.  Cas.  No.  15,329— Hyatt  v.  Allen,  64 
Cal.  364 — Wyeth  v.  Richardson,  10  Gray, 
242— State  ex  rel.  Welsh  v.  Towle,  42  N. 
H.  542— James  v.  Smith,  2  S.  C.  N.  S.  188. 

57.  A  judgment  is  not  a  nullity,  although 
erroneous,  if  the  court  has  general  jurisdic- 
tion. Whether  a  matter  for"  which  a  de- 
fendant is  indicted  in  the  district  court  is, 
or  is  not,  a  crime  by  the  laws  of  the 
United  States,  is  a  question  which  that 
court  must  decide,  and  is  within  its  juris- 
diction. The  Supreme  Court  will  not  re- 
view its  decision  by  habeas  corpus.  Re 
Parks,  93  i:.  S.  18,  23:  787 
Cited  in  Ex  parte  Slebold,  100  U.  S.  375,  25 
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L.  ed.  719 — Ex  parte  Rowland,  104  U.  S. 
612,  26  L.  ed.  864 — Ex  parte  Blgelow,  113 
U.  S.  331,  28  L.  ed.  1007,  5  Sup.  Ct.  Rep. 
542— Kepner  v.  United  States,  193  U.  S. 
130,  40  L.  ed.  124,  24  Sup.  Ct.  Rep.  797— 
Re  Corbett,  9  Ben.  277,  Fed.  Caa.  No.  3,219 
— Ex  parte  Kenyon,  5  Dill.  389,  Fed.  Caa. 
No.  7,720 — Ex  parte  Shaffenburg,  4  Dill. 
275,  Fed.  Caa.  No.  12,696 — Loom  Is  v.  Car- 
rln^ton,  18  Fed.  99 — Ex  parte  Perkins,  29 
Fed.  911— Lange  y.  Benedict,  73  N.  Y.  33, 
29  Am.  Rep.  80. 

2,  Mandamus  and  Injunction. 

Ancillary   Mandamus,  see  supra,  23,  infra, 

71. 
Questions  Determinable  on  Application,  see 

infra,  163. 
When  Mandamus  may  Issue  Generally,  see 

Mandamus,  II. 
See  also  Mandamus,  33,  51,  61. 

Orie^lnal  and  appellate  writs  e^enerally. 

58.  A  writ  of  mandamus  can  be  issued 
from  the  Supreme  Court  of  the  United 
States  only  in  aid  of  its  appellate  jurisdic- 
tion, except  in  a  few  enumerated  cases.  Re 
Green,  141  U.  S.  325,  12  Sup.  Ct.  Rep.  11, 

35:  765 

59.  In  the  exercise  of  appellate  jurisdic- 
tion the  United  States  Supreme  Court  has 
jurisdiction  to  issue  the  writ  of  mandamus. 
Marbury  v.  Madison,  1  Cranch,  137,  2:  60 
Cited  In  Barber  Asphalt  Pavlnfir  Co.  v.  Morris, 

67  L.R.A.  769,  66  C.  C.  A.  65,  132  Fed.  955 
— People  ex  rel.  Mulford  v.  Turner,  1  Cal. 
146,  52  Am.  Rep.  295 — Flyatt  v.  Allen,  54 
Cal.  364— State  ex  rel.  Atty.  Gen.  v.  Glea- 
Bon,  12  Fla.  206 — Daniell  v.  Lyon,  85  Tex. 
470.  22  S.  W.  304— Dobson  v.  Westhelmer, 
5  Wyo.  36,  36  Pac.  626 — State  ex  rel.  Man 
V.    Ausherman,    11    Wyo.   425,    72   Pac.    200. 

60.  Under  the  judiciary  act  of  1789,  §  13, 
the  Supreme  Court  of  the  United  States 
"has  power  to  issue  writs  of  mandamus  to 
any  courts  appointed  or  persons  holding 
office  under  the  United  States."  United 
States  ex  rel.  Crawford  v.  Addison,  22  How. 
174,  16: 304 

61.  Authority  does  not  exist  in  the  Su- 
preme Court  of  the  United  States,  under 
the  Constitution,  to  issue  the  writ  of  man- 
damus in  the  exercise  of  original  jurisdic- 
tion; and  the  clause  of  §  13  of  the  judiciary 
act  of  1789,  so  far  as  it  attempts  to  au- 
thorize such  jurisdiction,  is  not  warranted 
by  the  Constitution.  Marbury  v.  Madison, 
1  Cranch,  137,  2:  60 
Cited  In  M'Clung  v.  Sllliman,  6  Wbeat.  604,  5 

L.  ed.  341— Ex  pa^te  Crane,  5  Pet.  206,  8 
L.  ed.  98 — Kendall  v.  United  States,  12  Pet. 
617,  9  L.  ed.  1218— Kendall  t.  United  States, 
13  Pet.  609  Appx.  10  L.  ed.  317  Appx. — De- 
catur ▼.  Pauldinj?,  14  Pet.  602  Appx.  10  L. 
ed,  611  Appx. — Ex  parte  Yerger.  8  Wall. 
97,  19  L.  ed.  836 — Knickerbocker  Ins.  Co. 
V.  Comstock,  16  Wall.  270,  21  L.  ed.  498 — 
United  States  v.  Boutwell,  17  Wall.  609, 
21  L.  ed.  722 — Virginia  v.  Rives  (Ex  parte 
Virginia)  100  U.  S.  327,  25  L.  ed.  672— 
Louisiana  v.  Jumol,  107  U.  S.  743.  27  L. 
ed.  459,  2  Sup.  Ct.  Rep.  128— Gilchrist  v. 
Collector,  5  Hughes,  7.  Fed.  Cas.  No.  5,420 — 
Howell  ▼.  Crutchfleld,  Hempst.  100,  Fed. 
Cas.  No.  6,778a— Van  Antwerp  ▼.  Hulburd, 


7  Blatcbf.  433,  Fed.  Cas.  No.  16,826 — 
State  y.  Ely,  43  Ala.  576— Singer  Mfg.  Co. 
y.  Spratt,  20  Fla.  125 — United  SUte  ex  rel. 
Davenport  v.  Dubuque  County,  Morris  (Iowa) 
36 — Daniel  y.  County  Court,  1  Bibb,  500 — 
People  ex  rel.  Barrett  y.  Bacon,  18  Mich. 
253 — Lake  v.  Lake,  17  Nev.  238,  30  Pac 
878— Pickle  y.  McCall,  86  Tex.  218.  24  8. 
W.  265 — Fannin  County  y.  Hightower,  9 
Tex.  Civ.  App.  298,  29  S.  W.  187— Sharpe  y. 
Robertson,  5  Gratt.  636. 

62.  So  much  of  the  original  judiciary  act 
as  authorized  the  Federal  Supreme  Court, 
in  the  exercise  of  its  original  jurisdiction, 
to  issue  mandamus  to  Federal  public  officers, 
was  void  as  conferring  original  jurisdiction 
upon  that  court  in  addition  to  that  given 
by  the  Constitution,  in  all  cases  affecting 
ambassadors,  other  public  ministers  and  con- 
suls, and  those  in  which  a  state  shall  be  a 
party.    Marbury  v.  Madison,  1  Cranch,  137, 

2:60 

63.  A  writ  of  mandamus  to  require  the 
Secretary  of  State  to  deliver  a  commission 
to  a  justice  of  the  peace  cannot  be  issued 
by  the  Supreme  Court,  as  it  would  be  an 
exercise  of  original  jurisuiction  not  allowed 
by  the  Constitution.  Marbury  v.  Madison, 
1  Cranch,  137,  2:  60 

64.  Authority  does  not  exist  in  the  Su- 
preme Court  of  the  United  States  under 
the  Constitution,  to  issue  the  writ  of  man- 
damus in  the  exercise  of  original  jurisdic- 
tion. The  clause  of  §  13  of  the  judiciary 
act  of  1789,  so  far  as  it  attempted  to  au- 
thorize such  jurisdiction,  is  not  warranted 
by  the  Constitution.  United  States  ex  rel. 
Riggs  v.  Johnson  County  (Riggs  v.  Johnson 
County)  6  Wall.  166,  18:  768 
United  States  ex  rel.  Lewis  v.  Boutwell,  17 

Wall.  604,  21 :  721 

Cited  In  Board  of  Liquidation  y.  United  States, 
47  C.  C.  A.  590,  108  Fed.  691— United 
States  ex  rel.  Kilpatrick  y.  Capdevlelle.  55 
C.  C.  A.  425,  118  Fed.  813— Yonley  y.  Lay 
ender,  27  Ark.  262 — Ex  parte  Holman.  28 
Iowa,  184,  4  Am.  Rep.  159 — Cantwell  y. 
Williams,  35  S.  C.  603,  14  8.  E.  649. 

65.  This  court  has  not  jurisdiction  to  is- 
sue a  writ  of  mandamus  to  the  register  of 
a  land  office  of  the  United  States,  com- 
manding him  to  enter  the  application  of  a 
party  for  certain  tracts  of  land,  according 
to  the  act  of  1800,  although  such  writ  of 
mandamus  had  been  refused  by  the  highest 
court  of  law  or  equity  in  Ohio.  M'Cluny  v. 
Silliman,  2  Wheat.  369,  4:  263 
Cited   tn    Kendall    y.    United    States,    12    Pet. 

617,  9  L.  ed.  1218— Ex  parte  Hill,  38  Ala. 
485 — People  ex  rel.  Mulford  y.  Turner,  1  Cal. 
147,  52  Am.  Dec.  296 — Lewis  v.  I^wis,  9 
Mo.  186,  43  Am.  Dec.  640 — Del^ado  y. 
Chaves,  5  N.  M.  648,  26  Pac.  948. 

66.  The  Supreme  Court  issued  a  writ  of 
mandamus  directing  a  district  judge  to  sign 
a  judgment  rendered  by  his  predecessor  and 
to  award  execution  thereon  and  its  author- 
ity to  do  so  was  not  questioned.  Life  & 
F.  Ins.  Co.  V.  Wilson,  8  Pet.  291,  8:  949 
Cited   in   Ex   parte   Bradley,   7   Wall.    376,    19 

L.  ed.  219 — Barber  Asphalt  Paving  Co.  v. 
Morris,  67  L.R.A.  769,  66  C.  C.  A.  64,  132 
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Fed.  054— Re  Dowd.  133  Fed.  751— Darnell 
▼.  Lyon.  85  Tex.  471,  22  S.  W.  304. 

67.  The  Supreme  Court  of  the  United 
States  cannot  grant  a  writ  of  mandamus  to 
compel  the  judges  of  a  Federal  circuit  court 
to  take  jurisdiction  of  an  action  alleged  to 
be  pending  in  that  court,  where  the  cause 
was  not  of  such  a  character  that  a  final 
judgment  therein  could  be  directly  reviewed, 
under  the  act  of  March  3,  1891  (26  Stat,  at 
L.  826,  chap.  517,  U.  S.  Comp.  Stat.  1901, 
p.  647),  in  the  Supreme  Court.  Re  Glaser, 
198   U.  S.   171,  25   Sup.  Ct.  Rep.   653, 

49:  1000 

Supervisory  writs. 

Supervisory  Jurisdiction  Generally,  see 
supra,  18. 

68.  Mandamus  to  compel  a  circuit  court 
to  take  jurisdiction  on  removal  from  a  state 
court,  as  well  as  the  remedy  of  appeal  and 
writ  of  error,  is  taken  away  by  the  act  of 
August  13,  1888,  making  the  judgment  of  a 
circuit  court  remanding  the  case  final.  Re 
Pennsylvania  Co.  137  U.  S.  451,  11  Sup.  Ct. 
Rep.  141,  34:  738 
Cited  in  Shaw  v.  Qulncy  Mln.   Co.    (Bz  parte 

Shaw)  145  U.  S.  449,  36  L.  ed.  771,  12 
Sup.  Ct.  Rep.  935— Re  Hohorst,  150  U.  8. 
664,  37  L.  ed.  1215,  14  Sup.  Ct.  Rep.  221— 
Martin  v.  Baltimore  &  O.  R.  Co.(G(>rIing  v. 
Baltimore  &  O.  R.  Co.)  161  U.  S.  687,  38  L. 
ed.  316.  14  Sup.  Ct.  Rep.  533 — Tennessee 
v.  Union  &  Planters'  Bank,  152  U.  S.  462, 
38  L.  ed.  514,  14  Sup.  Ct.  Rep.  654 — Mexican 
Mat  R.  Co.  T.  Davidson,  157  U.  S.  208,  39 
L.  ed.  675,  15  Sup.  Ct.  Rep.  563 — Wabash 
Western  R.  v.  Brow,  164  U.  S.  277,  41  L. 
ed.  434,  17  Sup.  Ct.  Rep.  126— Re  Atlantic 
City  R.  Co.  164  U.  S.  635.  41  L.  ed.  580, 
17  Sup.  Ct.  Rep.  208 — Powers  v.  Chosnpeake 
&  O.  R.  Co.  169  U.  S.  98,  42  L.  ed.  675.  18 
Sup.  Ct.  Rep.  264 — Re  Grossmayer,  177  U. 
8.  49,  44  L.  ed.  666.  20  Sup.  Ct.  Rep.  535— 
Ex  parte  Union  S.  B.  Co.  178  U.  S.  319,  44 
L.  ed.  1085,  20  Sup.  Ct.  Rep.  904 — German 
Nat.  Bank  v.  Speckert,  181  U.  S.  407,  45 
L.  ed.  927,  21  Sup.  Ct.  Rep.  688— St.  Louis 
R.  Co.  T.  Pacific  R.  Co.  52  Fed.  772— Re 
Cilley,  68  Fed.  980 — Jackson  ft  S.  Co.  ▼. 
Pearson.  60  Fed.  124— Thurber  ▼.  Miller.  14 
C.  C.  A.  438.  32  U.  S.  App.  209.  67  Fed. 
378 — Farmers'  &  M.  Nat.  Bank  v.  Schuster. 
29  C.  C.  A.  653,  52  U.  S.  App.  612,  86  Fed. 
164 — Wahl    V.    Franz,    49    L.R.A.    65,    40    C. 

C.  A.  641,  100  Fed.  683— Cole  v.  Garland. 
46  C.  C.  A.  629.  107  Fed.  762— Ellison  v. 
LonlSTllle  &  N.  R.  Co.  50  CCA.  535,  112 
Fed.  810 — Campbell  v.  Mllllken,  119  Fed. 
ggQ — Seymour    t.     United    States,  '10    App. 

D.  C.  569— State  v.  Port  Royal  &  A.  R.  Co. 
45  8.  C.  432,  23  S.  B.  363— Schlntz  v.  Mor- 
ris, 13  Tex.  Civ.  App.  594,  35  S.  W.  516— 
State  V.  Booth,  21  Utah,  95,  59  Pac.  553— 
Rio  Grande  Western  R.  Co.  v.  Telluride  Pow- 
er Transmission  Co.  23  Utah.  33,  63  Pac. 
995. 

69.  The  Supreme  Court  of  the  United 
States,  in  the  exercise  of  its  appellate  juris- 
diction, may  issue  mandamus  in  a  proper 
case  to  direct  a  subordinate  Federal  court 
to  decide  a  pending  case.  Knickerbocker 
Ins.  Co.  V.  Comstock,  16  Wall.  258,  21 :  493 
Cited  in  Re  Pennsylvania  Co.  137  U.  S.  452.  34 

L.  ed.  739.  11  Sup.  Ct.  Rep.   141— State  ex 

rel.   Hughes  v.   Walker,  26   Fla.   573,   6   So. 

169. 


70.  Whether  the  Supreme  Court  has  the 
power  to  grant  a  mandamus  directing  the 
circuit  court  to  order  stipulators  for  value 
and  sureties  on  an  appeal  bond  in  an  ad- 
miralty suit  to  appear  for  examination  con- 
cerning their  property, — quwre.  Re  Phil- 
lips, 131  U.  S.  clxvii.  Appx.  and  25:  781 

Writs  ancillary  to  original  Jurisdiction. 

71.  Mandamus  to  the  governor  of  the 
state  may  issue  in  the  exercise  by  the  Su- 
j)reme  Court  of  the  United  States  of  its  orig- 
inal jurisdiction  over  suits  between  states, 
where  it  is  the  appropriate  process  for  as- 
serting a  right  claimed  by  the  petitioning 
state.     Kentucky  v.  Dennison,  24  How.  66, 

16:  717 
Cited  In  Wisconsin  v.  Pelican  Ins.  Co.  127  U. 
8.  288,  32  I^  ed.  243.  8  Sup.  Ct.  Rep.  1379— 
Swift  v.  State,  7  Houst.  (Del.)  365,  40  Am. 
St.  Rep.  127,  32  Atl.  143^Bowlin  v.  Com. 
2  Bush.  15,  92  Am.  Dec.  468— Atty.  Gen.  v. 
TaKgnrt,  66  N.  H.  371.  25  L.R.A.  616.  29 
Atl.  1027 — Kuechler  y.  Wright.  40  Tex.  632 
— State  ex  rel.  Drake  v.  Doyle,  40  Wis.  209, 
22  Am.  Rep.  692. 

Controversial    amount    to    support   ap- 
pellate writ. 

72.  Mandamus  to  compel  compliance  with 
a  mandate  of  the  Supreme  Court  of  the 
United  States  may  be  granted  without  re- 
gard to  the  value  of  the  matter  in  dispute. 
City  Nat.  Bank  v.  Hunter,  152  U.  S.  512,  14 
Sup.  Ct.  Rep.  675,  38:  534 
Cited  in  Re  Sanford  Pork  &  Tool  Co.   160  U. 

S.  256,  40  L.  ed.  416.  16  Sup.  Ct.  Rep.  291— 
Re  Blake,  175  U.  S.  117,  44  L.  ed.  95,  20 
Sup.  Ct.  Rep.  42— Ex  parte  Union  S.  B.  Co. 
178  U.  S.  319,  44  L.  ed.  1085,  20  Sup.  Ct. 
Rep.  904 — Blsscll  Carpet- Sweeper  Co.  v. 
Goshen  Sweeper  Co.  19  C.  C.  A.  29,  43  U. 
S.  App.  47,  72  Fed.  549— Ex  parte  Mansfield. 
11  App.  D.  C.  561 — Stevens  v.  Central  Nat. 
Bank,  24  Misc.  348,  53  N.  Y.  Supp.  193— 
Koonce  v.  DooUttle.  48  W.  Va.  595,  37  S. 
E.  644 — Patten  Paper  Co.  v.  Green  Bay  &  M. 
Canal  Co.  93  Wis.  290,  66  N.  W.  601. 

Scope  of  appellate  writ. 

73.  The  authority  of  the  Supreme  Court 
of  the  United  States,  if  any,  to  interfere 
by  mandamus  in  the  case  of  the  removal  or 
suspension  of  an  attorney  of  the  district  and 
circuit  courts,  will  not  be  exercised  where 
the  proceedings  of  the  court  below  were 
not  irregular  or  flagrantly  improper.  Re 
Burr,  9  Wheat.  529,  6:  152 
Cited  In  Davidson  v.  Washburn,  56  Ala.  597 — 

People  ex  rel.  Bristol  v.  Pearson.  3  III.  204. 
33  Am.  Dec.  446 — Jelley  v.  Roberts.  50  Ind. 
7 — Walls  V.  Palmer,  64  Ind.  495 — State  v. 
Stiles,  48  W.  Va.  429,  37  S.   B.  620. 

74.  The  Supreme  Court  will  not  interpose 
upon  the  disbarment  of  an  attorney  by  the 
circuit  court,  for  erroneous  decision  on  the 
testimony,  where  any  doubt  exists.  Re  Burr, 
9  Wheat  529,  6:  152 
Distinguished  in  Re  Eldridge,  82  N.  T.  166,  37 

Am.    Rep.    558. 

Cited  In  State  ex  rel.  Wolfe  v.  Klrke,  12  Fla. 
286,  95  Am.  Dec.  314 — People  ex  rel.  Shufeldt 
V.   Barker,   56   III.   301. 

75.  The  Supreme  Court  cannot  interfere 
for  irregularity  in  proceedings  to  disbar  an 
attorney,    where    the    testimony   is    all    on 
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oath  and  obtained  in  a  manner  which  is  not 
exceptionable,  and  the  preliminary  step  of 
an  affidavit  to  the  charges  has  been  waived 
by  the  attorney.     Re  Burr,  9  Wheat.  529, 

6:  152 

Injunction. 

As  against  President  Enforcing  Invalid 
Law,  see  Courts,  221. 

76-79.  The  Supreme  Court  may,  in  be- 
half of  a  state,  enjoin  payment  of  a  judg- 
ment in  behalf  of  a  British  creditor  taken 
on  a  debt  which  the  state  claims  to  have  been 
confiscated,  until  the  question  can  be  ad- 
judged to  whom  the  money  belongs.  Geor- 
S'a  V.  Brailsford,   2   Dall.   402,  1 :  433 

eorgia  v.  Brailsford,  2  Dall.  415,  1:  438 
Diatinguiahed  In  Wisconsin  v.  Duluth,  2  Dill. 
413.  Fed,  Cas.  No.  17.902— Neun  v.  Black- 
stone  BldfiT-  &  L.  Abso.  149  Mo.  84,  50  S.  W. 
436. 

Cited  in  Chisholm  y.  Georgia.  2  Dall.  462.  1 
L.  ed.  452 — Sundry  African  Slaves  v.  Madra- 
so,  1  Pet.  122,  7  L.  ed.  79 — New  Jersey  v. 
New  York,  5  Pet.  288,  8  L.  ed.  128— McNutt 
V.  Bland,  2  How.  27,  11  L.  ed.  166 — Penn- 
sylvania V.  Wheeling  &  B.  Bridge  Co.  13 
How.  588,  14  L.  ed.  279 — Florida  v.  Georgia, 
17  How.  500.  15  L.  ed.  197 — Kentucky  v. 
Dennison,  24  How.  96,  16  L.  ed.  725 — ^Be 
Ayers,  123  U.  8.  488,  31  L.  ed.  224.  8  Sup. 
Ct.  Rep.  164 — Wisconsin  v.  Pelican  Ins.  Co. 
127  U.  S.  294.  32  L.  ed.  245.  8  Sup.  Ct. 
Rep.  1370 — California  v.  Southern  P.  Co.  157 
U.  S.  258,  39  L.  ed.  694,  15  Sup.  Ct.  Rep. 
601 — Western  U.  Teleg.  Co.  v.  Union  P.  R. 
Co.  1  McCrary,  565,  3  Fed.  430 — Texas  v. 
Lewis,  12  Fed.  3 — Texas  v.  Lewis,  14  Fed. 
66 — WesteiTi  U.  Teleg.  Co.  v.  Henderson,  68 
Fed.  591 — Thompson  v.  Carr,  5  N.  H.  515 — 
Mellzet's  Appeal,  17  Pa.  454,  55  Am.  Dec. 
573 — State  ex  rel.  Atty.  Gen.  v.  Frost,  113 
Wis.  655,  89  N.  W.  915. 

3.  Certiorari, 

Supervisory  Jurisdiction  Generally,  see  su- 
pra, 18. 

Ancillary  Writs,  see  supra,  23. 

To  Circuit  Court  of  Appeals,  see  Certiorari, 
II. 

See  also  supra,  42,  46,  49. 

80.  There  is  no  jurisdiction  in  the  Su- 
preme Court  to  issue  a  writ  of  certiorari 
to  revise  the  proceedings  of  a  military  com- 
mission.   Re  Vallandigham,  1  Wall.  243, 

17:  589 
Cited  In  American  Constr.  Co.  v.  Jacksonville, 
T.  &  K.  W.  R.  Co.  148  IT.  8.  380,  37  L.  ed. 
490,  13  Sup.  Ct.  Rep.  758— Taylor  v.  Louls- 
\Ille  A  N.  R.  Co.  31  C.  C.  A.  545,  60  U.  S. 
App.  166,  88  Fed.  358— Sullivan  v.  District 
of  Columbia,  19  App.  D.  C.  215. 

o.  Actions  in  Which  State  is  a  Party, 
1.  In  General, 

Sufficiency  of  Allegations,  see  Pleadin^r,  539. 
Liabilitv  of  State  to  be  Sued,  Generally,  see 
States,  IX.  b. 

81.  By  the  Constitution  it  was  ordained 
that  the  judicial  power,  in  cases  where  a 
state  was  a  party,  should  be  exercised  by 


the  Supreme  Court  as  a  court  of  original 
jurisdiction.  Rhode  Island  v.  Massachu- 
setts, 12  Pet.  657,  9:  1233 

82.  The  United  States  Supreme  Court  has 
original  jurisdiction  of  suits  brought  by  a 
state  against  citizens  of  another  state  and 
of  controversies  between  two  states.  Wis- 
consin V.  Pelican  Ins.  Co.  127  U.  S.  265,  8 
Sup.  Ct.  Rep.  1370,  32:  239 
Cited  in  United  States  v.  Texas,  143  U.  8.  640, 

36  L.  ed.  291,  12  Sup.  Ct.  Rep.  488 — Minne- 
sota V.  HItcbcock,  185  U.  S.  385,  46  L.  ed. 
962,  22  Sup.  Ct.  Rep.  650 — Com.  ex  rel. 
Kirkpatrick  v.  Western  U.  Teleg.  Co.  1 
Dauphin  Co.  Rep.  140— State  ex  rel.  Atty. 
Gen.  V.  Frost,   113  Wis.  667  89  N.  W.  915. 

83.  A  subpoena  ma^  issue  against  a  state 
in  an  original  suit  in  the  Supreme  Court. 
Florida  v.  Georgia,  11  How.  293,  13:  702 
New  Jersey  v.  New  York,  3  Pet.  461, 

7:741 

Cited  In  Missouri  v.  Illinois.  180  U.  8.  226.  45 

L.  ed.  507,  21  Sup.  Ct.   Rep.  331— State  ex 

rel.  Atty.  Gen.  v.  Frost,  113  Wis.  655,  89  N. 

W.  915. 

Effect  of  withdrawal  of  appearance. 

Effect  of  Failure  to  Appear,  see  infra, 
155,  156. 

84.  Proceedings  ew  parte  will  be  allowed 
in  the  Supreme  Court  where  the  appearance 
of  a  state  is  withdrawn.  Massachusetts  y. 
Rhode  Island,  12  Pet.  755,  9:  1272 

Legality  of  statehood. 

As  to  Seceding  States,  see  States,  336. 

85.  In  order  to  the  exercise,  by  a  state,  of 
the  right  to  sue  in  the  Supreme  Court,  there 
needs  to  be  a  state  government  competent  to 
represent  the  state  in  its  relations  with  the 
national  government,  so  far,  at  least,  as 
the  institution  and  prosecution  of  a  suit  is 
concerned.    Texas  v.  White,  7  Wall.  700, 

19:  227 

Xeoessity  of  Justiciable  controversy. 

86.  The  original  jurisdiction  of  the  Su- 
preme Court  of  the  United  States  over  con- 
troversies between  states  does  not  embrace 
the  determination  of  political  questions. 
Louisiana  v.  Texas,  176  U.  S.  1,  20  Sup.  Ct 
Rep.  251,  44:  347 

87.  The  grant  of  judicial  power  was  not 
intended  to  confer  upon  the  Supreme  Court 
of  the  Ignited  States  jurisdiction  of  a  suit 
by  one  state  of  such  a  nature  that  it  could 
not,  on  the  settled  principles  of  public  and 
international  law,  be  entertained  by  the 
judiciary  of  another  state.  Wisconsin  v. 
Pelican  Ins.  Co.  127  U.  S.  265,  8  Sup.  Ct. 
Rep.  1370,  32:  239 

88.  The  judicial  power  of  the  Supreme 
C3ourt.  as  conferred  by  art.  3.  $  2,  of  the 
Constitution,  extends  to  controversies  be- 
tween a  state  and  citizens  of  another  state. 
Rut  a  case  appropriate  for  the  exercise  of 
judicial  power  must  be  presented;  the  rights 
in  danger  must  be  rights  of  persons  or  prop* 
prty,  not  merely  political  rights.  Georgia  v. 
Stanton,  6  Wall.  50,  18:  721 
rued  In   United  States  v.   Lee,   106  tJ.  8.  209. 

27  L.  ed.  178,  1  Sup.  Ct.  Rep.  240 — Wlseon- 
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flln  ▼.  Pelican  Ins.  Co.  127  U.  S.  288.  32  L. 
ed.  245,  8  Sup.  Ct.  Rep.  1370 — Re  Cooper, 
143  U.  S.  503.  86  L.  ed.  242,  12  Sup.  Ct. 
Rep.  453 — Grossmeyer  ▼.  United  States,  4  Ct. 
01.  26 — Re  Clinton  Bridge,  Woolw.  156. 
Fed.  Caa.  No.  2,900— Smitb  ▼.  Good,  34 
Fed.  208 — Territory  ex  rel.  French  ▼.  Cox, 
6  Dak.  521— Re  Miller,  6  Mackey,  512— 
People  ex  rel.  Woodyatt  ▼.  Thompson,  155 
111.  470.  40  N.  E.  307— Carr  v.  State,  127 
Ind.  208,  11  L.R.A.  372,  22  Am.  St.  Rep. 
624,  26  N.  E.  778— Parker  v.  State,  133  Ind. 
185»  18  L.R.A.  571,  32  N.  E.  83G— Re  Gunn, 
60  Kan.  230,  19  L.R.A.  541,  32  Pac.  948— 
Turner  ▼.  Althaus,  6  Neb.  72. 

89.  The  Constitution  made  some  things 
justiciable  which  were  not  known  as  such  at 
the  common  law,  such  as  controversies  be- 
tween states  as  to  boundary  lines,  and  other 
questions  admitting  of  judicial  solution; 
hut  of  other  controversies  between  a  state 
and  another  state  or  its  citizens,  which,  on 
the  settled  principles  of  public  law,  are  not 
subjects  of  judicial  cognizance,  the  Supreme 
Court  will  decline  to  take  jurisdiction. 
Hans  V.  Louisiana,  134  U.  S.  1,  10  Sup.  Ct. 
Rep.  504,  33:  842 
Cited  in  Louisiana  v.  Texas,  176  U.  S.  15.  44 

L.  ed.  353,  20  Sup.  Ct.  Rep.  251 — Kansas 
▼.  Colorado,  185  U.  S.  141,  46  L.  ed.  844,  22 
Sup.   Ct.   Rep.   552. 

90.  An  original  bill  by  one  state  against 
another  cannot  be  maintained  as  against  a 
health  officer  of  the  latter  state  alone,  on 
the  theory  that  his  conduct  is  in  violation 
or  in  excess  of  a  valid  law  of  the  state, 
when  there  is  no  refusal  of  the  state  au- 
thorities to  fulfil  their  duty  in  regard  to 
a  remedy.  Louisiana  y.  Texas,  176  U.  S.  1, 
20  Sup.  Ct.  Rep.  251,  44:  347 

What  controversicfl  are  Justiciable. 

See  also  supra,  89,  90;  infra,  116. 

91.  That  a  state  is  the  plaintiff  is  not  a 
conclusive  test  that  the  controversy  is  one 
in  which  the  United  States  Supreme  Court 
is  authorized  to  grant  relief  against  an- 
other state  or  her  citizens.  Wisconsin  v. 
Pelican  Ins.  Co.  127  U.  S.  265,  8  Sup.  Ct. 
Rep.  1370,  32:  239 

92.  A  mere  maladministration  of  the  laws 
of  a  state,  to  the  injury  of  the  citizens 
of  another  state,  does  not  constitute  a  con- 
troversy between  states,  which  is  justiciable 
in  the  Supreme  Court  of  the  United  States. 
Louisiana  v.  Texas,  176  U.  S.  1,  20  Sup.  Ct. 
Rep.  251,  44:  347 

93.  The  construction  by  a  public  corpo- 
ration, as  an  agency  of  the  state,  of  a  sys- 
tem of  public  works  to  promote  the  health 
and  prosperity  of  its  inhabitants,  but  which 
endangers  the  health  and  prosperity  of  the 
inhabitants  of  another  and  adjacent  state, 
furnishes  a  sufficient  basis  for  a  controversy 
between  the  states,  of  which  the  Supreme 
Court  of  the  United  States  can  take  original 
jurisdiction.  Missouri  v.  Illinois,  180  U.  S. 
208,  21  Sup.  Ct.  Rep.  331,  45:  497 
Cited   in   Kansas  v.  Colorado,   185  U.   S.    140, 

46  L.  ed.  844,  22  Sup.  Ct.  Rep.  552— South 
Dakota  v.  North  Carolina,  192  U.  S.  314,  48 
L.  ed.  459.  24  Sup.  Ct.  Rep.  269— Missouri 
▼.  Illinois,  200  U.  S.  517,  50  L.  ed.  577,  26 


Sup.  Ct.  Rep.  268 — Louisiana  v.  Mississippi, 
202  U.  S.  36,  50  L.  ed.  925,  26  Sup.  CL 
Rep.  408 — Kansas  v.  Colorado,  206  U.  S.  84, 
51  L.  ed.  969,  27  Sup.  Ct.  Rep.  665— Vir- 
ginia  V.  West  Virginia,  206  U.  8.  317,  51 
L.  ed.  1079,  27  Sup.  Ct.  Rep.  732 — Henry  v. 
State.  87  Miss.  10,  39  So.  856 — McCreary  v. 
First  Nat.  Bank,  109  Tenn.  138,  70  S.  W. 
821— State  ex  rel.  Atty.  Gen.  v.  Frost,  118 
Wis.  654.  89  N.  W.  915. 

94.  The  original  jurisdiction  of  the  Su- 
preme Court  of  the  United  States  extends 
to  a  controversy  between  the  states  of  Kan- 
sas and  Colorado  and  the  United  States,  pre- 
senting the  questions  whether  Kansas  has 
a  right  to  the  continuous  flow  of  the  waters 
of  the  Arkansas  river  as  that  ilow  existed 
before  any  human  interference  therewith, 
or  whether  Colorado  has  the  right  to  ap- 
propriate the  waters  of  that  stream  so  as 
to  prevent  that  continuous  flow,  or  whether 
the  amount  of  the  flow  is  subject  to  the 
superior  authority  and  supervisory  control 
of  the  United  States.  Kansas  v.  Colorado, 
206   U.   S.   46,   27   Sup.   Ct.  Rep.   656, 

51:956 

95.  A  controversy  between  states,  of  which 
the  Supreme  Court  of  the  United  States 
has  original  jurisdiction,  is  presented  by  a 
bill  filed  by  the  state  of  Kansas  against  the 
state  of  Colorado,  whose  averments  raise 
the  question  whether  the  latter  state  has  the 
power  wholly  to  deprive  the  state  of  Kansas 
of  the  benefit  of  water  from  the  Arkansas 
river,  which  rises  in  Colorado  and  by  nature 
flows  into  and  through  Kansas.  Kansas  v. 
Colorado,  185  U.  S.  126,  22  Sup.  Ct.  Rep. 
552,  46: 838 
Cited   in    Missouri   v.    Illinois,    200   U.   S.   518, 

50  L.  ed.  578,  26  Sup.  Ct.  Rep.  268 — Louisi- 
nna  v.  Mississippi,  202  U.  S.  36,  50  L.  ed. 
925,  26  Sup.  Ct.  Rep.  408— Virginia  v.  West 
Virginia,  206  U.  S.  317,  51  L.  ed,  1079,  27 
Sup.  Ct.  Rep.  732. 

96.  The  Supreme  Court  exercised  original 
jurisdiction  of  a  suit  between  two  states,  to 
enforce  a  compact  with  reference  to  the 
navigation  of  a  boundary  river.  South  Car- 
olina v.  Georgia,  93  U.  S.  4,  23:  782 
Cited  in  Louisiana  ▼.  Texas,  176  U.  S.  18,  44 

L.  ed.  354,  20  Sup.  Ct.  Rep.  251 — Missouri  v. 
Illinois,  180  U.  S.  227.  45  L.  ed.  507,  21  Sup. 
Ct.  Rep.  331 — J.  S.  Keator  Lumber  Co.  v. 
St.  Croix  Boom  Corp.  72  Wis.  99,  7  Am.  St. 
Rep.  837,  38  N.  W.  529. 

97.  The  Supreme  Court  has  jurisdiction  in 
cases  in  which  a  state  is  a  party,  assert- 
ing proprietary  rights  in  the  navigability  of 
a  river.  Pennsylvania  v.  Wheeling  &  B. 
Bridge  Co.  13  How.  518,  14:  249 
Cited  in  Wisconsin  v.  Pellran  Ins.  Co.   127  U. 

S.  287,  32  L.  ed.  242,  8  Sup.  Ct.  Rep.  1370— 
Louisiana  v.  Texas,  176  U.  S.  19.  44  L.  ed. 
354,  20  Sup.  Ct.  Rep.  251— Missouri  v.  Illi- 
nois,  180  U.  S.  227,  45  L.  ed.  507,  21  Sup.  Ct. 
Rep.  331— Wedding  v.  Meyler.  192  U.  S.  581, 
48  L.  ed.  574,  66  L.R.A.  836,  24  Sup.  Ct. 
Rep.  322— Wisconsin  v.  Duluth,  2  Dill.  408, 
Fed.  Cas.  No.  17,902 — Texas  v.  I^wis,  12 
Fed.  5 — Texas  v.  Lewis,  14  Fed.  67 — State 
y.  Atkins,  35  Oa.  316. 

98.  The  original  jurisdiction  of  the  Su- 
preme Court  of  the  United  States  extends 
to  a  suit  by  the  commonwealth  of  Virginia 
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against  the  state  of  West  Virginia  to  de- 
termine the  amount  due  to  the  former  by 
the  latter  as  the  equitable  proportion  of  the 
public  debt  of  the  original  state  of  Virginia 
which  was  assumed  by  West  Virginia  at  the 
time  of  its  creation  as  a  state.  Virginia 
V.  West  Virginia,  206  U.  S.  290,  27  Sup. 
Ct.  Rep.  732,  51:  1068 

99.  The  question  of  the  liability  of  the 
state  of  West  Virginia  for  its  equitable  pro- 
portion of  the  public  debt  of  tne  common- 
wealth of  Virginia  was  not  so  submitted 
to  the  West  Virginia  legislature  as  to  de- 
feat the  original  jurisdiction  of  the  United 
States  of  a  suit  between  the  states  by  the 
provision  of  W.  Va.  Const,  art.  8,  §  8,  that 
an  equitable  proportion  of  such  public  debt 
shall  be  assumed  by  the  state,  and  the  legis- 
lature "shall  ascertain  the  sieime  as  soon  as 
may  be  practicable,  and  provide  for  the 
liquidation  thereof,"  since  such  provision, 
when  read  in  pari  materia  with  the  Virginia 
ordinance  of  August  20,  1861,  that  the  new 
state  shall  take  upon  itself  a  just  propor- 
tion of  the  public  debt,  to  be  ascertained 
as  therein  provided,  must  be  regarded  as 
meaning  only  that  the  legislature  should  as- 
certain, as  soon  as  practicable,  the  result 
of  the  pursuit  of  the  method  prescribed,  and 
provide  for  the  liquidation  of  the  amount 
HO  ascertained.  Virginia  v.  West  Virginia, 
206  U.  S.  290,  27  Sup.  C.  Rep.  732, 

51:  1068 

100.  The  Federal  Supreme  Court  has  juris- 
diction of  a  bill  maintained  to  assert  title 
of  the  state  of  Texas  to  bonds  belonging 
to  her,  and  held  by  citizens  of  other  states 
defendants  under  an  unlawful  negotia- 
tion and  transfer  of  the  bonds.  Texas  v. 
White,  7  Wall.  700,  19:  227 
Cited  In  Wisconsin  y.  Pelican  Ins.  Co.  127  U. 

8.  296,  32  L.  ed.  245,  8  Sup.  Ct.  Rep.  1370. 

101.  A  controversy  between  two  states 
of  which  the  Supreme  Court  of  the  United 
States  can  take  original  jurisdiction  under 
U.  S.  Const,  art.  3,  §  2,  is  not  created  by 
the  enforcement  of  rules  and  regulations 
established  by  a  health  officer,  which  the 
state  has  not  authorized  or  confirmed,  but 
which  the  governor  permits  to  be  executed, 
although  he  has  power  to  modify  or  change 
them,  whereby  an  embargo  is  put  on  inter- 
state commerce  from  another  state,  with  a 
view  to  benefit  the  former  state,  and  one 
city  thereof  in  particular,  at  the  expense  of 
the  other  state,  and  especially  of  a  certain 
city  therein.  Louisiana  v.  Texas,  176  U.  S. 
1,  20  Sup.  Ct.  Rep.  251,  44:  347 

102.  A  controversy  between  a  state  and 
citizens  of  another  state,  within  the  mean- 
ing of  U.  S.  Const,  art.  3,  §  2,  is  not  cre- 
ated by  the  enforcement  of  quarantine  reg- 
ulations by  the  health  officer  of  one  state, 
acting  under  valid  laws,  to  the  damage  of 
the  citizens  of  another  state.  Louisiana  v. 
Texas,  176  U.  S.  1,  20  Sup.  Ct.  Rep.  251. 

44:  347 

Cited  in  Missouri  v.  Illinois.  180  U.  R.  2.34,  45 

L.  ed.  509,  21  Sup.  Ct.  Rep.  331 — Knnsns  v. 

Colorado,  185   U.  S.   140,  46  L.  ed.  844,  22 


Sup.  Ct.  Rep.  552 — Washington  v.  Northern 
Securities  Co.  185  U.  S.  255,  46  L.  ed.  807, 
22  Sup.  Ct.  Rep.  623 — Compagnle  Francalse 
De  Navagatlon  A.  Vapeur  v.  State  Bd.  of 
Health,  186  U.  S.  389.  46  L.  ed.  1214,  22 
Sup.  Ct.  Rep.  811 — Louisiana  v.  lilsslssippi, 
202  U.  S.  36.  50  L.  ed.  925,  26  Sup.  Ct.  Rep. 
408— New  York,  N.  H.  &  H.  R.  Co.  v.  Pis- 
cataqua  Nav.  Co.  47  C.  C.  A.  227,  108  Fed. 
94 — State  ex  rel.  Rose  v.  Superior  Court,  103 
Wis.  675,  48  L.R.A.  828,  81  N.  W.  104fr— 
State  ex  rel.  Atty.  Gen.  y.  Frost,  113  Wis. 
655,  89  N.  W.  915.  • 

Enforcement  of  state  penalties. 

103.  Original  jurisdiction  in  a  case  be- 
tween a  state  and  its  citizens,  or  where  a 
state  is  enforcing  its  penal  laws,  cannot  be 
entertained  by  the  Federal  Supreme  Court, 
though  a  state  be  a  party.  Cohen  v.  Vir- 
ginia, 6  Wheat.  264,  5:  257 
Cited  in  Wisconsin  t.  Pelican  Ins.  Co.  127  U. 

S.  298,  32  L.  ed.  246,  8  Sup.  Ct.  Rep.  13TU. 

104.  The  United  States  Supreme  Court  has 
no  original  jurisdiction  of  an  action  by  a 
state  against  a  citizen  or  corporation  of  an- 
other state  to  recover  a  penalty  for  a 
breach  of  its  municipal  law.  Wisconsin 
V.  Pelican  Ins.  Co.  127  U.  S.  265,  8  Sup.  Ct 
Rep.  1370,  32:239 
Cited  In  Hans  y.  Louisiana,  134  U.  S.  15,  83  L. 

ed.  847,  10  Sup.  Ct.  Rep.  504 — Postal  Teleg. 
Cable  Co.  v.  United  States  (Postal  Teleg. 
Cable  Co.  ▼.  Alabama)  155  U.  S.  487,  39 
L.  ed.  232,  15  Sup.  Ct.  Rep.  192 — ^Louisiana 
V.  Texas,  176  U.  S.  15,  44  L.  ed.  353,  20 
Sup.  Ct.  Rep.  251 — Missouri  ▼.  Illinois,  180 
U.  S.  234,  45  L.  ed.  509,  21  Sup.  Ct.  Rep. 
331. 

105.  The  Supreme  Court  of  the  United 
States  cannot  entertain  an  original  action 
to  compel  an  insurance  corporation  of  one 
state  to  pay  to  another  state  the  amount  of 
a  judgment  recovered  by  the  latter  for  a 
penalty  imposed  by  its  statute  upon  such 
insurance  corporation  for  doing  business  in 
such  state  without  having  first  deposited 
with  the  proper  officer  of  the  state  the  state- 
ment of  its  property  and  business,  as  re- 
quired by  such  statute.  Wisconsin  v.  Peli- 
can Ins.  Co.  127  U.  S.  265,  8  Sup.  Ct. 
Rep.  1370,  32:  239 

Status  or  interest  of  state  as  a  party. 

To  Enjoin  Payment  of  Judgment  Predi- 
cated on  Debt  which  State  Claims 
to  Have  Been  Confiscated,  see  su- 
pra, 76. 

Disputed  State  Boundaries  in  Private 
Suits,  see  infra,  134. 

106.  To  give  exclusive  jurisdiction  to  this 
court  because  of  the  interest  of  a  state  in 
the  controversy,  the  state  must  be  either 
nominally  or  substantially  a  party.  Fowler 
V.  Lindsey,  3  Dall.  411.  1 :  658 

107.  A  suit  by  a  state  to  enjoin  the  Sec- 
retary of  the  Interior  and  the  Commis- 
sioner of  the  lAnd  Office  from  selling  school 
lands  in  the  Red  Lake  Indian  reservation 
must  be  regarded  as  a  controversy  to  which 
the  United  States  is  party,  and  of  which, 
as  a  state  is  also  a  party,  the  Supreme 
Court  of  the  United  States  has,  under  U. 
S.  Const,  art.  3,  S  2,  original  jurisdiction. 
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in  view  of  the  provision  of  the  act  of  March 
2,  1901  (31  Stat,  at  L.  950,  chap.  808,  U. 
S.  Comp.  Stat.  1901,  p.  1384),  that  the  In- 
dians need  not  be  made  parties  to  such  a  suit 
if  the  Secretary  of  the  Interior  is  made  a 
party  thereto,  and  that  the  Attorney  Gen- 
eral on  request  of  the  Secretary  shall  rep- 
resent and  defend  the  Indian  rights.  Min- 
nesoU  V.  Hitchcock,  185  U.  S.  373,  22  Sup. 
Ct.  Rep.  650,  46:  954 

Cited  in  Oregon  r.  Hitchcock.  202  U.  8.  68,  50 
L.  ed.  938,  26  Sup.  Ct.  Rep.  668 — Naganab  v. 
Hitchcock,  202  U.  S.  476,  50  L.  ed.  1114,  26 
Sup.  Ct.  Rep.  667 — Kansas  v.  United  States, 
204  U.  S.  841,  51  L.  ed.  513,  27  Sup.  Ct. 
Rep.  388 — Smith  v.  Alexander,  146  Fed.  108 
— Wadsworth  v.  Boysen,  78  C.  C.  A.  444, 
148   Fed.   778. 

108.  A  state  which  has  a  direct  interest 
in  a  railroad  by  reason  of  holding  $4,000,- 
000  of  bonds  which  are  a  statutory  lien  upon 
the  road,  and  a  direct  interest  in  the  inter- 
nal improvement  fund  pledged  for  their 
payment,  the  trustees  of  which  are  merely 
agents  of  the  state,  invested  with  the  legal 
title  of  the  lands  granted  to  the  state  by 
Congress  in  aid  of  internal  improvements, 
may  seek  equitable  relief  against  the  citi- 
zens of  another  state  by  filing  an  original 
bill  in  this  court  to  subject  the  road  to  the 
payment  of  such  bonds.  Florida  v.  Ander- 
son, 91  U.  S.  667,  23:  290 
Cited   In    WiBconsIn    v.    Pelican    Ids.    Co.    127 

n.  S.  296,  32  L.  ed.  245,  8  Sup.  Ct.  Rep 
1370 — Western  Dlv.  of  Western  N.  C.  R.  Co. 
?.  Drew,  8  Woods,  700,  Fed.  Cas.  No.  17,434 
— State  V.  Jacksonville,  P.  &  M.  R.  Co.  16 
Fla.  721— Hawkins  v.  Mitchell,  84  Fla.  420, 
16  So.  311. 

109.  The  original  jurisdiction  of  the  Su- 
preme Court  of  the  United  States  does  not 
extend  to  a  bill  filed  by  the  attorney  gen- 
eral of  Kansas  on  behalf  of  the  state  as 
trustee  for  the  Missouri,  Kansas,  &  Texas 
Railway  Company  of  certain  lands  in  the 
Indian  territory,  alleged  to  have  been  grant- 
ed by  Congress  to  the  state  for  the  benefit 
of  the  railway  company,  where  the  name 
of  the  state  is  being  used  simply  for  the 
prosecution  of  the  claim  of  the  railway 
company.  Kansas  v.  United  States,  204  U. 
S.  331,  27  Sup.  Ct  Rep.  388,  61:  510 

110.  The  circumstance  that  a  state  is  a 
member  of  a  private  corporation  will  not 
give  the  Supreme  Court  original  jurisdiction 
of  suits  where  the  corporation  is  a  party,  or 
oust  the  circuit  courts  of  their  jurisdiction 
vested  in  them  by  law.  Bank  of  United 
States  V.  Planters'  Bank,  9  Wheat.  904, 

6:244 
Distinotdshed  In  Lowry  v.  Thompson,  25  S.  C. 

426,  1  S.  B.  141. 
Cited  in  Bank  of  Commonwenlth  v.  Wlster,  2 
Pet.  828,  7  L.  ed.  438 — Briscoe  v.  Bank  of 
Commonwealth,  11  Pet.  325.  0  L.  ed.  786 — 
Veaxie  Bank  v.  Fenuo,  8  Wall.  651.  19  L. 
ed.  489 — Bank  of  United  States  v.  McKenzie, 
2  Brock.  401,  Fed.  Cas.  No.  027— Tnlcott 
V.  Pine  Grove  Twp.  1  FHpp.  149,  Fed.  Cas. 
No.  13,735 — Western  U.  Teleg.  Co.  v.  Hen- 
derson. 68  Fed.  591 — Southern  R.  Co.  v. 
North  Carolina  B.  Co.  81  Fed.  500^Re  Kip, 
1  Paige,  618. 


111.  A  state  is  not  a  party  to  a  suit  in 
ejectment  so  as  to  give  this  court  jurisdic- 
tion, merely  because  the  land  in  contro- 
versy is  claimed  under  a  grant  from  the 
state.     Fowler  v.  Lindsey,  3  Dall.  411, 

1:658 
Cited    in    Johnston    v.    Crossan,    6    Pa.    Dist. 
R.    185 — State   ex    rel.    Drake   v.    Doyle,    40 
Wis.  206,  22  Am.  Rep.  692. 

Effect  of  Joinder  or   Interest   of  Indi- 
viduals. 

See  also  supra,  107. 

112.  The  original  jurisdiction  of  the  Su- 
preme Court  of  the  United  States  in  a  suit 
between  a  state  and  a  citizen  of  anotlier 
state  is  defeated,  if  citizens  of  the  former 
state  are  also  parties.  California  v.  South- 
ern P.  Co.  157  U.  S.  229,  15  Sup.  Ct.  Rep. 
591,  39:  683 
Cited  in  Louisiana  v.  Texas,  176  XT.  8.  16,  44 

L.  ed.  853,  20  Sup.  Ct.  Rep.  251. 

113.  Original  jurisdiction  of  the  Supreme 
Court  of  the  United  States  cannot  be  exer- 
cised in  a  suit  between  a  state  and  a  citi- 
zen of  another  state,  when,  with  the  latter, 
citizens  of  the  complainant  state  must  nec- 
essarily be  joined  as  parties.  Minnesota  v. 
Northern  Securities  Co.  184  U.  S.  199,  22 
Sup.  Ct.  Rep.  308,  46:  499 
Ciled  in  Washington  v.  Northern  Securities  Co. 

185  U.  S.  255,  46  L.  ed.  897,  22  Sup.  Ct. 
Rep.   623. 

114.  The  original  jurisdiction  of  the  Su- 
preme Court  over  a  suit  by  a  state  against 
a  citizen  of  another  state  is  not  ousted  by 
making  a  public  officer  a  formal  party. 
Florida  v.  Anderson,  91  U.  S.  667,  23:  290 
Cited  in  California  v.  Southern  P.  Co.  157  U. 

S.  259,  39  L.  ed.  694,  15  Sup.  Ct.  Rep.  591 
— Central  Trust  Co.  v.  Florida  R.  &  Nav. 
Co.  43  Fed.  753 — Popp  v.  Cincinnati,  H.  ft 
D.  R.  Co.  96  Fed.  467. 

2.  By  State. 

Hearing  on  Application  on  Leave  to  File 
Bill,  see  infra,  161. 

Against  citizen. 

115.  A  state  may  bring  a  suit  in  the  Su- 
preme Court  against  a  citizen  of  another 
state,  but  not  against  one  of  its  own  citi- 
zens. Pennsylvania  v.  Quicksilver  Min.  Co. 
10  Wall.  553,  19:  938 
Cited  in  Wisconsin  v.  Pelican  Ins.  Co.  127  U. 

S.  297,  32  L.  ed.  245,  8  Sup.  Ct.  Rep.  1370— 
California  v.  Southern  P.  Co.  157  U.  S.  258, 
39  L.  ed.  694,  15  Sup.  Ct.  Rep.  591 — Ameri- 
can Sugar  Ref.  Co.  v.  Johnson,  9  C.  C.  A. 
117,  13  U.  S.  App.  681.  60  Fed.  510. 

116.  The  Supreme  Court  took  jurisdiction 
of  a  suit  brought  by  a  state  against  a  citi- 
zen, to  indemnify  it  against  pecuniary  lia- 
bility incurred  by  reason  of  his  fraudulent 
acts.  Alabama  v.  Burr,  115  U.  S.  413,  6 
Sup.  Ct.  Rep.  81,  29:  435 
Cited  in  Wisconsin  v.  Pelican  Ins.  Co.  127  U. 

S.  296,  32  L.  ed.  245,  8  Sup.  Ct.  Rep.  1370. 

Against  city. 

117.  The  Supremo  Court  of  the  United 
States  cannot  grant  the  relief  sought  by  an 
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original  bill  filed  by  a  state  against  a  munic- 
ipal corporation  of  another  state,  which 
seeks  to  forbid  the  carrying  out  of  a  system 
of  harbor  improvements  adopted  by  Con- 
gress, and  to  require  the  work  to  be  filled 
up  or  obstructed.  Wisconsin  v.  Duluth, 
96  U.  S.  379,  24:  668 

3.  Between  States. 

Suit  as  to  State  Boundaries,  see  infra,  I.  c, 

6. 
Time  to  Answer,  see  infra,  158,  159. 
Grant  of  Jurisdiction  by  Constitution,  see 

Constitutional  Law,  124. 
Questions  Open  on  Demurrer  in   Suit,  see 

Pleading,  299,  900. 
See  also  States,  257. 

118.  Controversies  between  two  or  more 
states  or  between  a  state  and  a  foreign 
state  are  not  taken  out  of  the  jurisdiction 
of  the  Federal  Supreme  Court  by  the  11th 
constitutional  Amendment.  Cohen  v.  Vir- 
ginia, 6  Wheat.  264,  5:  257 
Cited  In  South  Dakota   v.  North  Carolina,  192 

U.  S.  315,  48  L.  ed.  459,  24  Sup.  Ct.  Rep. 
260. 

119.  The  Supreme  Court  exercised  origi- 
nal jurisdiction  in  a  suit  between  two 
states.  New  Jersey  v.  New  York,  3  Pet. 
461,  7: 741 
Cited  in  Wisconsin  v.  Pelican  Ins.  Co.   127  IT. 

S.  288,  32  L.  ed.  242.  8  Sup.  Ct.  Rep.  1370 
— Central  R.  Co.  v.  Jersey  City,  70  N.  J.  L. 
88,  66  Atl.  239. 

State   as  party   In   succession   to   indi- 
viduals. 

120.  One  state  cannot  create  a  controversy 
with  another  state,  within  the  meaning  of 
that  term  as  used  in  the  judicial  clauses  of 
the  Constitution,  by  assuming  the  prosecu- 
tion of  debts  owing  by  the  other  state  to 
its  citizens.  New  Hampshire  v.  Louisiana. 
108  U.  S.  76,  2  Sup.  Ct.  Rep.  176,  27:  656 
Cited  In  Cunningham  v.  Mncon  &  B.  R.  Co.  109 

U.  S.  450,  27  L.  ed.  903,  3  Sup.  Ct.  Rep. 
292 — Polndexter  v.  Grecnhow,  114  TJ.  S.  287, 
29  L.  ed.  191,  5  Sup.  Ct.  Rep.  903 — Re  Ayers. 
123  U.  S.  489,  31  L.  ed.  224.  8  Sup.  Ct.  Rep. 
164— Wisconsin  v.  Pelican  Ins.  Co.  127  U. 
S.  289.  32  L.  ed.  243.  8  Sup.  Ct.  Rep.  1370 
—United  States  ▼.  Beebe,  127  U.  S.  344,  32 
L.  ed.  124,  8  Sup.  Ct.  Rep.  1083— Christian 
T.  Atlantic  &  N.  C.  R.  Co.  133  V.  S.  243. 
88  L.  ed.  593.  10  Sup.  Ct.  Rep.  260— Pen- 
noyer  v.  McConnaughy,  140  U.  S.  12.  35 
L.  ed.  360,  11  Sup.  Ct.  Rep.  699— Re  Tyler, 
149  U.  S.  191,  37  L.  ed.  698,  13  Sup.  Ct. 
Rep.  785 — Louisiana  v.  Texas,  176  U.  S.  16. 
44  L.  ed.  353.  20  Sup.  Ct.  Rep.  2ol— Mis- 
souri V.  Illinois,  180  U.  S.  231.  45  L.  ed. 
508.  21  Sup.  Ct.  Rep.  331 — French  Republic 
V.  Saratoga  Vichy  Spring  Co.  191  U.  S.  438. 
48  L.  ed.  253.  24  Sup.  Ct.  Rep.  145— South 
Dakota  v.  North  Ciirollna,  192  V.  S.  310, 
48  L.  ed.  457.  24  Sup.  Ct.  Rop.  269— Coff 
V.  Norfolk  &  W.  R.  Co.  36  Fed.  301— Fer- 
guson V.  Ross,  3  L.R.A.  324,  38  Fed.  16,3 — 
Ohio  ex  rel.  Columbus  v.  Columbus  &  X.  R. 
Co.  48  Fed.  628 — Manchestfr  F.  Ins.  Co.  v. 
Herrlott,  91  Fed.  714 — Leonard  v.  Roddn,  5 
App.  D.  C.  265 — McWhortor  v.  Pensacola  & 
A.  R.  Co.  24  Fla.  461.  2  L.R.A.  506.  12  Am. 
St  Rep.  220,  5  So.  129 ^People  ex  rel.  Mo- 


loney V.  General  Electric  R.  Co.  172  111. 
143,  60  N.  E.  158— State  ex  rel.  Atty.  Gen. 
V.  Frost,  113  Wis.  655,  80  N.  W.  915. 

121.  The  original  jurisdiction  of  the  Fed- 
eral Supreme  Court,  under  U.  S.  Const,  art. 
3,  I  2,  over  "controversies  between  two  or 
more  states,"  extends  to  a  suit  by  the  state 
of  South  Dakota  as  the  donee  of  the  holders 
of  certain  bonds  issued  by  the  state  of  North 
Carolina,  and  secured  by  a  mortgage  of 
railroad  stock  belonging  to  that  state,  to 
compel  payment  of  the  bonds  and  a  subjec- 
tion of  the  mortgaged  property  to  the  sat- 
isfaction of  the  debt.  South  Dakota  v. 
North  Carolina,  192  U.  S.  286,  24  Sup.  Ct. 
Rep.  269,  48:  448 
Cited  in  Blair  ▼.  Chicago,  201  U.  S.  448,  50 

L.  ed.  821,  26  Sup.  Ct.  Rep.  427 — Kansas 
V.  Colorado,  206  U.  S.  83,  51  L.  od.  969. 
27  Sup.  Ct.  Rep.  655 — r^elghton  v.  Kennedy, 
64  C.  C.  A.  269.  129  Fed.  741— Oman  v. 
Bedford  Bowling  Green  Stone  Co.  67  C.  C. 
A.  194,  134  Fed.  68— Bedford-Bowling  Green 
Stone  Co.  v.  Oman.  134  Fed.  448. 

4,  Against  State. 

Suit  Against  Officer  of  Another  State  With 

out  Seeking  Redress  in  its  Courts,  see 

supra,  90. 
Mode  of  Serving  Process,  see  infra,  152-154. 
Admiralty    Jurisdiction    of    Suit    by    Alien 

against  State,  see  Admiralty,  23. 
Subpoena   to  (Compel  Appearance  of  State, 

see  Appearance,  1. 

122.  The  11th  constitutional  Amendment 
prevents  a  construction  of  the  constitutional 
jurisdiction  of  the  United  States  Supreme 
Court  so  as  to  include  suits  pending  or  to 
be  commenced  against  a  state  by  a  citizen 
of  another  state.  Cohen  v.  Virginia.  6 
Wheat.  264,  5:  257 
Cited   In   Livingston   v.    Story,   11    Pet.    397,   9 

L.  ed.  764— United  States  v.  Eckford  (United 
States  V.  Tlllou)  6  Wall.  488,  18  L.  ed.  021 
—United  States  v.  I^ee,  106  U.  S.  226.  27 
L.  ed.  184.  1  Sup.  Ct.  Rep.  240— United 
States  V.  Tlllou,  3  Ct.  CI.  456— Bains  v.  The 
James  &  Catherine,  Baldw.  561.  Fed.  Caa. 
No.  756 — Ex  parte  Poulson,  Fed.  Cas.  No. 
11,350 — Briggs  V.  The  Upper  Cedar  Point, 
11  Allen,  176. 

123.  Previous  to  the  adoption  of  the  lltli 
constitutional  Amendment  a  state  could  be 
sued  in  the  Supreme  Court  by  a  citizen  ol 
another  state.  Chisholm  v.  Georgia,  2  Dall. 
419,  1:440 
Cited  In  Briggs  v.  The  Upper  Cedar  Point.  11 

Allen,  176 — State  ex  rel.  Hahn  v.  Young. 
29  Minn.  531,  9  N.  W.  737— Houston  r. 
State,  98  Wis.  487,  42  L.R.A.  49,  74  N.  W. 
111. 

Between  United  States  and  state. 

See  also  supra,  107. 

124.  The  Supreme  Court  of  the  United 
States  has  jurisdiction  of  a  controversy  be- 
tween the  United  States  and  a  state.  Ignit- 
ed States  V.  Michigan,  190  U.  S.  379,  23 
Sup.  Ct.  Rep.  742,  47:  1103 
Cited  In  South  Dakota  v.  North  Carolina,  192 

U.  S.  317,  48  L.  ed.  460,  24  Sup.  Ct.  Rep. 
269-  Kansas   v    Colorado,   200  U.   8.  84,   51 
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L.  ed.  009,  27  Sup.  Ct.  Rep.  053 — Virginia  y. 
West  VlrRinln.  206  U.  S.  318,  51  L.  ed.  1070, 
27  Sup.  Ct.  Kep.  732. 

125.  The  jurisdiction  of  the  Supreme 
Court  over  a  suit  by  the  United  States 
against  a  state  was  recognized.  United 
States  V.  North  Carolina,  136  U.  S.  211, 
10  Sup.  Ct.  Rep.  920,  34:  336 
Cited  in  United  States  v.  Texas,  143  U.  S.  642, 

36  L.  ed.  202,  12  Sup.  Ct  Rep.  488. 

5.  State  Boutitlaries. 

Mode  and  Rules  of  Practice,  see  infra,  148. 

Process,  see  infra,  151a. 

Necessary   Parties   to  Action,   see   Parties, 

158. 
See  aUo  supra,  89 ;  Boundaries,  64,  65. 

126.  The  Supreme  Court  of  the  United 
States  has  original  jurisdiction  of  suits  be- 
tween states  to  settle  their  boundaries.  Now 
Jersey  v.  New  York,  5  Pet.  284,  8:  127 
Missouri  v.  Iowa,  7  How.  660,  12:  861 
Virginia  v.   Tennessee,   148   U.    S.   503,    13 

Sup.  Ct.  Rep.  728,  37:  537 

Cited  In  Rhode  Island  y.  Massachusetts.  12 
Pet.  727,  0  L.  ed.  1262— Virginia  v.  West 
Vlridnla.  11  Wall.  54,  20  L.  ed.  71— Penn- 
sylvania ▼.  Wheeling  A  B.  Bridge  Co.  13 
How.  582,  14  L.  ed.  276— Kentucky  v.  Den- 
nison,  24  How.  06,  16  L.  ed.  725 — Wisconsin 
V.  Pelican  Ins.  Co.  127  U.  S.  288.  32  L.  ed. 
242,  8  Sup.  Ct.  Rep.  1370— United  States  ▼. 
Texas,  143  U.  S.  640,  36  L.  ed.  201,  12  Sup. 
Ct.  Rep.  488— Missouri  v.  Illinois.  180  U.  S. 
225,  45  L.  ed.  506,  21  Sup.  Ct.  Rep.  SSI- 
People  V.  Central  R.  Co.  42  N.  Y.  305 — 
State  ex  rel.  Atty.  Gen.  v.  Frost,  113  Wis. 
655,  89  N.  W.  015. 

127.  The  Supreme  Court  of  the  United 
States  has  jurisdiction  of  a  controversy  be- 
tween two  states  as  to  their  boundaries. 
Missouri  v.   Kentucky,   11   Wall.   395,  • 

20:  116 
Rhode    Island    v.    Massachusetts,    12    Pet. 
657,  9:  1233 

Cited  in  Wisconsin  v.  Pelican  Ins.  Co.  127  U. 
S.  288,  32  L.  ed.  242,  8  Sup.  Ct.  Rep.  1370 
—United  States  v.  Texas,  143  U.  S.  640,  36 
L.  ed.  291.  12  Sup.  Ct.  Rep.  488— The  Park- 
hill.  Fed.  Cas.  No.  10,755a— Hawkins  t.  Fll- 
kins.  24  Ark.  301. 

128.  This  court  took  jurisdiction  of  a  con- 
troversy between  states  in  respect  to  bound- 
ary. Nebraska  v.  Iowa,  143  U.  S.  369,  12 
Sup.  Ct.  Rep.  396,  36:  186 
New  York  v.  Connecticut,  4  Dall.  1,  1:  715 
Rhode  Island  v.  Massachusetts,  14  Pet.  210, 

10:  423 
Cited  In  New  Jersey  v.  New  York,  5  Pet.  290, 
8  L.  ed.  120 — Wisconsin  r.  Pelican  Ins.  Co. 
127  tJ.  S.  288,  32  L.  ed.  242.  8  Sup.  Ct. 
Rep.  1370— United  States  v.  Texas,  143  U. 
8.  640.  36  L.  ed.  201,  12  Sup.  Ct.  Rep. 
488 — Mowrey  v.  Indianapolis  &  C.  R.  Co. 
4  Biss.  80,  Fed.  Cas.  No.  0.801— Wynn  v. 
Wilson,  Hempst.  609,  Fed.  Cas.  No.  18,116 — 
More  V.  Woodruff.  5  Ark.  215 — Johnston  v. 
Crossan,  6  Pa.  DIst.  R.  186  -McDowoirs 
Appeal.  123  Pa.  411.  16  Atl.  753— State  ex 
rel.  Atty.  Gen.  ▼.  Frost,  113  Wis.  655,  80 
N.  W.  015. 

129.  The    jurisdiction    of    the    Supreme 


Court  over  a  boundary  controversy  between 
states  was  admitted.  Indiana  v.  Kentucky, 
136   U.   S.   470,   10   Sup.   Ct.   Rep.   1051, 

34:  329 
Cited  In  United  States  v.  Texas,  143  U.  S.  640, 
36  L.  ed.  201.  12  Sup.  Ct.  Rep.  488. 

130.  This  court  has  jurisdiction  of  ques- 
tions of  boundary  between  two  states  of 
this  Union,  although  its  decision  will  affect 
the  limits  of  the  sovereignties  of  the  states. 
Virginia  v.  West  Virginia,  11  Wall.  39, 

20:  67 

131.  The  state  of  Mas.sachusetts  could  not 
urge  her  sovereignty  at  the  date  of  the  dec- 
laration of  independence  over  all  the  terri- 
tory in  her  possession  claimed  by  charter  or 
agreement,  to  defeat  the  original  jurisdiction 
of  the  Supreme  Court  of  the  United  States 
of  a  bill  filed  by  Rhode  Island  to  settle  a 
disputed  boundary  line,  in  view  of  the  alli- 
ance between  several  states  in  defense  of 
their  sovereignty,  which  continued  until  the 
surrender,  in  the  Constitution  of  the  United 
States,  of  the  right  of  a  state  to  judge  of 
her  own  boundary.  Rhode  Island  v.  Massa- 
chusetts, 12  Pet.  657,  9:  1233 
Cited  In  Georgia  v.  Tutty.  7  L.R.A.  54,  41  Fed. 

762 — Norrls  v.  Doniphan,  4  Met.   (Ky.)  431. 

132.  A  controversy  as  to  the  true  location 
of  a  boundary  line  between  states  is  not 
excluded  from  the  original  jurisdiction  of 
the  Supreme  Court  of  the  United  States 
because  political  in  its  character.  Rhode 
Island  y.  Massachusetts,  12  Pet.  657, 

9:  1233 
Cited  In  Pollard  v.  Kibbe.  14  Pet.  416.  10  L. 
ed.  521 — Rhode  Island  v.  Ma.ssacbusetts,  4 
How.  630,  11  L.  ed.  1138 — Scott  v.  Jones,  5 
How.  374.  12  L.  ed.  106 — Luther  v.  Borden, 
7  How.  55.  12  L.  ed.  604 — Georgia  v.  Stan- 
ton. 6  Wall.  71.  18  L.  ed  723— Virginia  v. 
West  Virginia,  11  Wall.  53,  20  L.  ed.  70— 
Phillips  v.  Payne,  02  U.  S.  132,  23  L.  ed. 
640 — Wisconsin  v.  Pelican  Ins.  Co.  127  U.  S. 
288,  32  L.  ed.  242,  8  Sup.  Ct.  Rep.  1370— 
United  States  v.  Texas,  143  U.  S.  630,  36  L. 
ed.  201,  12  Sup.  Ct.  Rep.  488— Missouri  v. 
Illinois,  180  U.  S.  226,  45  L.  ed.  506.  21 
Sup.  Ct.  Rep.  331 — Kansas  v.  Colorado,  185 
U.  S.  144,  46  U  ed.  845,  22  Sup.  Ct.  Rep. 
552 — South  Dakota  v.  North  Carolina,  102  U. 
S.  316,  48  L.  ed.  460,  24  Sup.  Ct.  Rep.  260 
— Re  Brinkman,  7  Nat.  Bankr.  Reg.  426, 
Fed.  Cas.  No.  1,884 — Perry  Mfg.  Co.  ▼. 
Brown,  2  Woodb.  &  M.  450.  Fed.  Cas.  No  11.- 
015— Kennedy  v.  Elliott,  85  Fed.  835— 
Scheible  v.  Bacho,  41  Ala.  448 — Moseley  v. 
Tuthill,  45  Ala.  630,  6  Am.  Rop.  710 — Johns- 
ton V.  Crossan,  6  Pa.  Dist.  R.  186 — Wash- 
ington Co.  V.  Matteson,  11  R.  I.  553 — Stock- 
ton V.  Montgomery,  Dallam.  (TexJ)  485 — 
Kimball  v.  Rosendale,  42  Wis.  415,  24  Am. 
Rep.  421 — State  ex  rel.  Atty.  Gen.  v.  Frost, 
113  Wis.  655,  80  N.  W.  015. 

133.  Inability  to  execute  its  decree  cannot 
successful!}'  be  urged  to  defeat  the  original 
jurisdiction  of  the  Supreme  Court  of  the 
United  States  of  a  bill  tiled  by  one  state 
against  another  to  settle  a  disputed  boundary 
line.  Rhode  Island  y.  Massaehusetts,  12 
Pet.  657,  9:  1233 

134.  This  court  decided  the  question  as 
to   the  boundary  of  adjoining  states  in  a 
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suit  between  individuals.  Howard  v.  In- 
gersoU,  13  How.  381,  14:  189 

Cited  in    Kennedy    ▼.    Elliott,    85    Fed.    885 — 

New    Castle    Circle    Boundary    Case,   6    Pa. 

Dist  R.  186. 

Editorial  note. 

Judicial  settlement  of  state  boundary. 

36:  798 

Boundary     disputes     involving     other 
questions. 

135-36.  The  Supreme  Court  of  the  United 
States  has  jurisdiction  of  a  bill  filed  by  one 
state  against  another  to  ascertain  and  es- 
tablish the  boundaries  between  them,  al- 
though, in  deciding  that  question,  it  be- 
comes necessary  to  examine  into  and  con- 
strue compacts  or  agreements  between  the 
states,  and  the  decree  which  the  court  may 
render  will  affect  the  territorial  limits  of 
the  political  jurisdiction  and  sovereignty  of 
such  states.  Virgina  v.  West  Virgnia,  11 
Wall.  39,  20:  67 

Cited  in  Wisconsin  v.  Pelican  Ins.  Co.  127 
U.  S.  288,  32  L.  ed.  242,  8  Sup.  Ct.  Rep. 
1870— United  States  ▼  Texas,  143  U.  S.  640, 
86  L.  ed.  291,  12  Sup.  Ct.  Rep.  488— Martin 
T.  Baltimore  &  O.  R.  Co.  (Gerllng  ▼.  Balti- 
more &  O  R.  Co.)  151  U.  S.  680.  38  L.  ed. 
814.  14  Sup  Ct.  Rep.  533— Missouri  ▼.  Illi- 
nois, 180  U.  S.  280.  45  L.  ed.  508.  21  Sup. 
Ct.  Rep.  331— Woodland  v.  Newhall,  31  Fed. 
430 — Johnston  v.  Crossan,  6  Pa.  Dist.  R. 
190 — State  v.  Faudre.  54  W.  Va.  125,  63  L. 
R.A.  878,  102  Am.  St.  Rep.  927,  46  S.  E. 
260 — State  ex  rel.  Atty.  Gen.  t.  Frost,  113 
Wis  655,  89  N.  W.  915. 

187.  A  conflict  between  the  authorities  of 
the  states  of  Louisiana  and  Mississippi, 
arising  out  of  the  enforcement  of  the  oys- 
ter legislation  of  those  states,  which  in- 
yolves  a  dispute  respecting  the  true  bound- 
ary line,  creates  a  controversy  between  the 
states  in  their  sovereign  capacity,  which  is 
within  the  original  jurisdiction  of  the  Su- 

{)reme  Court  of  the  United  States.     Louis- 
ana  v.  Mississippi,  202  U.  S.  1,  26  Sup.  Ct. 
Rep.    408,  571,  50:  913 

Between  state  and  territory. 

138.  An  original  suit  brought  by  the 
United  States  against  a  state  to  determine 
the  boundary  between  one  of  the  territories 
and  such  state  is  within  the  jurisdiction  of 
the  United  States  Supreme  Court.  United 
States  Y.  Texas,  143  U.  S.  621,  12  Sup. 
Ct.  Rep.  488,  36:  285 
Cited  In  California  y.  Southern  P.  Co.  157  U. 

S.  258.  39  L.  ed.  694.  15  Sup.  Ct.  Rep.  591 
^United  States  ▼.  Texas.  162  U.  S.  21,  40 
L.  ed.  872,  16  Sup.  Ct.  Rep.  725 — Minne- 
sota ▼.  Hitchcock.  185  U.  S.  384,  46  L.  ed. 
961,  22  Sup  Ct.  Rep.  650. 

Judgment  or  decree. 

Jurisdiction  not  Dependent  upon  Abili- 
ty to  Execute  Decree,  see  infra, 
139. 

139.  The  power  of  this  court  to  enter  a 
decree  for  the  remarking  of  the  boundary 
line  between  Virginia  and  Tennessee,  re- 
served in  the  case  reported  in  148  U.  S. 
528,  37  L.  ed.  546,  13  Sup.  a.  Rep.  728. 
expired  with  the  expiration  of  the  October 
Term,  1893,  so  that  such  an  order  could  not 


be  afterwards  made  in  that  case  although 
^  consent  of  both  parties.  Virginia  v. 
Tennessee,  158  U.  S.  267,  15  Sup.  Ct.  Rep. 
818,  39:  976 

140.  Commissioners  to  find  and  remark, 
with  proper  and  durable  monuments,  such 
portions  as  have  become  obliterated  of  a 
boundary  line  between  states,  previously 
marked  by  commissioners  of  the  Supreme 
Court  of  the  United  States,  may  be  ap- 
pointed by  that  court  in  a  suit  between  the 
states.  Missouri  v.  Iowa,  160  U.  S.  688,  16 
Sup.  Ct.  Rep.  433,  40:  583 

d.  Transfer  from  Other  Courts. 

141.  Under  the  Constitution  the  Supreme 
Court  can  exercise,  in  prize  causes,  appel- 
late jurisdiction  only,  and  cannot  acquire 
jurisdiction  of  a  cause  pending  in  a  circuit 
court  through  order  of  transfer.  The  Alicia 
V.  United  States  (The  Alicia)  7  Wall.  571, 

19:84 
Cited  In  The  Nonesuch  (United  States  ▼.  The 
Nonesuch)  9  Wall.  606,  19  L.  ed.  668. 


II.  Opinions  and  Reports, 

Copyright  of  Opinions,  see  Copyright,  15. 

142.  Certified  copies  of  the  opinions  of 
the  court,  delivered  in  cases  decided  by  the 
court,  are  to  be  given  by  the  reporter,  and 
not  by  the  clerk  of  the  court.  Anonymous. 
3  Pet.  397,  7:  719 

143.  The  acts  of  Congress  authorizing  the 
appointment  of  a  reporter  of  the  decisions 
of  the  Supreme  Court  of  the  United  States 
require  the  delivery  of  eighty  copies  of 
each  volume  of  the  reports  to  the  bepart- 
meni  of  State.  The  delivery  of  these  copies 
does  not  exonerate  the  reporter  from  the  de- 
posit of  a  copy  in  the  Department  of  State 
under  the  copyright  law  of  1790.  Wheaton 
V.  Peters,  8  Pet.  591,  8:  1055 
Cited  in   Dwlght  v.   Appleton,   1   N.   Y.   Legal 

Obs.  199,  Fed.  Cas.   No.  4,216. 


///.  Practice  in  General. 

Necessity  of  Statutes  Fixing  Procedure,  see 

supra,  13-15. 
Continuance  of  Case,  see  Continuance  and 

Adjournment,  20. 
Power  to  Appoint  Special  Circuit  Court,  see 

Courts,  434. 
Necessary  Parties,  see  Parties,  166. 
Effect  of  Absence  of  Interested  Parties,  aee 

Parties,  141. 

144.  The  forms  of  process  and  the  modes 
of  proceeding  in  the  exercise  of  jurisdiction 
are,  with  few  exceptions,  left  by  the  legis- 
lature to  be  regulated  and  changed  as  this 
court  may,  in  its  discretion,  deem  expedient. 
Martin    v.  Hunter,  1  Wheat.  304,  4:  97 

Cited  in  Henning  v.  Western  U.  Teleg.  Co.  41 

Fed.   867. 
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Equity  and  admiralty  cases. 

145.  This  court  will  consider  the  practice 
of  the  court  of  King's  bench  and  chancery 
in  England,  as  affording  outlines  for  the 
practice  of  this  court,  and  will,  from  time 
to  time,  make  such  alterations  therein  as 
circumstances  may  render  necessary.  Hay- 
bum's  Case,  2  Dall.  409,  1 :  436 
died  in  United   States  y.   Ferreira,   13   How. 

40,  14  L.  ed.  46 — California  v.  Southern  P. 
Co.  167  U.  S.  249  SO  L.  ed.  600,  15  Sup. 
Ct.  Rep.  601 — Valarino  v.  Thompson,  23 
Betts  D.  C.  M.  S.  46,  Fed.  Cas.  No.  16,810a — 
Wilson  y.  Rousseau,  1  Blatchf.  00,  Fed.  Cas. 
No.   17,832. 

146.  This  court,  as  a  general  rule,  follows 
the  established  practice  of  courts  of  ad- 
miralty and  equity,  having,  however,  a  dis- 
cretion to  modify  it,  subject  to  the  control 
of  Congress.  Grayson  v.  Virginia,  3  Dall. 
320,  1:619 
CiUd  in  New  Jersey  v.  New  York,  8  Pet.  466, 

7  L.  ed.  743 — ^New  Jersey  v.  New  York,  6 
Pet.  280,  8  L.  ed.  120 — Massachusetts  v. 
Rhode  Island.  12  Pet.  760,  0  L.  ed.  1276— 
Florida  y.  Georgia,  17  How.  402,  15  L.  ed. 
189 — ^Kentucky  y.  Dennison,  24  How.  07, 
16  L.  ed.  726. 

147.  An  equity  case  in  the  Supreme 
Court  is  subject  to  the  same  rules  of  action 
as  it  would  be  in  the  circuit  court  for  the 
district  in  which  the  cause  of  action  arose. 
Pennsylvania  v.  Wheeling  &  B.  Bridge  Co. 
13  How.  518,  14:  249 

148.  The  rules  of  practice  of  the  English 
courts  of  chancery  govern  an  original  suit 
in  the  Supreme  Court  of  the  United  States 
to  settle  a  dispute  over  the  boundary  line 
between  states.  Rhode  Island  v.  Massachu- 
setts, 12  Pet.  657,  9:  1233 
Cited   in    Rhode    Island    y.    Massachusetts,    14 

Pet.  267,  10  L.  ed.  445— California  v.  South- 
em  P.  Co.  157  U.  8.  240,  30  L.  ed  600,  16 
Sup  Ct.  Rep.  601 — United  States  y.  New  Bed- 
ford Bridge,  1  Woodb.  &  M.  504,  Fed.  Cas. 
No.   16,867 — More  y.  Woodrulf,  6  Ark.  216, 

149.  Original  jurisdiction  in  equity,  con- 
ferred by  the  Constitution  on  the  Supreme 
Court,  has  been  interpreted  to  impose  the 
duty  to  adjudicate  according  to  such  rules 
and  principles  as  governed  the  action  of 
the  court  of  chancery  in  England,  which  ad- 
ministered equity  at  the  time  of  the  emigra- 
tion of  our  ancestors,  and  down  to  the  peri- 
od when  our  Constitution  was  formed. 
Pennsylvania  y.  Wheeling  &  B.  Bridge  Co. 
18  How.  460,  15:  449 
died   in   Alger   v.    Anderson,    92    Fed.    TOO — 

Deck  y.  Whitman,  06  Fed.  876. 

150.  The  court  is  not  bound  to  follow  the 
English  chancery  rules  and  mode  of  pro- 
cedure where  the  United  States  intervenes 
in  an  action,  for  the  purpose  of  protecting 
the  public  interests,  but  will  deviate  from 
them  where  the  purposes  of  justice  require 
it,  or  the  ends  of  justice  can  be  more  con- 
yeniently  attained.  Florida  v.  Georgia,  17 
How.  478,  15:  181 
Cited  In  California  y.  Southern  P.  Co.  157  U. 

8.  240,  30  L.  ed.  600,  16  Sup.  Ct.  Rep.  601. 


Process  and  default. 

Compelling  Marshal's  Return',  see  Writ 
and  Process,  109. 

151.  It  is  peculiarly  the  province  of  the 
(Supreme  Court  to  determine  all  questions 
relating  to  the  subject  of  the  process  of 
Federal  courts.  United  States  ex  rel.  Butz 
V.  Muscatine  (Butz  v.  Muscatine)  8  Wall. 
575,  19:  490 

151a.  In  a  suit  brought  by  the  state  of 
Rhode  Island  against  the  state  of  Massachu- 
setts, for  the  settlement  of  the  boundary 
between  the  two  states,  the  court  on  motion 
of  the  complainant's  solicitor  awarded  a 
subpoena  and  directed  that  the  process  is- 
sue against  "The  Commonwealth  of  Massa- 
chusetts." Rhode  Island  v.  Massachusetts, 
7  Pet.  651,  8:  816 

152*  In  suing  a  state,  service  should  be 
made  on  the  governor  and  attorney  general. 
Chisholm  v.  Georgia,  2  Dall.  419,  1 :  440 
New  Jersey  v.  New  York,  3  Pet.  461, 

7:741 

Grayson  y.  Virginia,  3  Dall.  320,  1:  619 

New  York  v.  Connecticut,  4  Dall.  6,    1:  717 

Kentucky  v.  Dennison,  24  How.  66.    16:  717 

Cifed  in  United  States  y.  Lee.  106  XT.  S.  206, 

27  L.  ed.  176,  1  Sup.  Ct.  Rep.  240— Re  Ay- 

ers,  123  U.  S.  407.  31  L.  ed.  227,  8  Sup.  Ct. 

Rep.   164— Fltts  v.  McGhee,   172  U.   S.  626, 

43  L.  ed.  640,  10  Sup.  Ct.  Rep.  260— Borle 

y.  Trott,  6  Phila.  372,   21   Phila.   Leg.   Int. 

68. 

153.  A  subpoena  in  an  equity  suit  against 
a  state  was  held  to  have  been  well  served 
upon  the  governor  by  leaving  a  copy  at  his 
house,  and  there  showing  the  original  to 
the  secretary  of  state.  Huger  v.  South  Car- 
olina, 3  Dall.  339,  1 :  627 

154.  A  subpoena  in  equity  against  a  state 
from  this  court  shall  be  served  sixty  days 
before  return  day,  and  if  the  defendant, 
duly  served,  fail  to  appear,  the  complain- 
ant mav  proceed  ex  parte,  Grayson  v.  Vir- 
ginia, 3  Dall.  320,  1:619 
New  Jersey  v.  New  York,  3  Pet.  461, 

7:741 
New  Jersey  v.  New  York,  6  Pet.  284, 

8:  127 
New  York  v.  Connecticut,  4  Dall.  6^      1:  717 

155.  In  suits  against  a  state,  if  the  state 
shall  neglect  to  appear  on  due  service  of 
process,  no  coercive  measures  will  be  taken 
to  compel  appearance,  but  the  complainant 
will  be  allowed  to  proceed  ew  parte.  Massa- 
chusetts v.   Rhode  Island,   12  Pet.   755, 

9:  1272 

156.  After  the  service  of  the  subpoena,  the 
state  which  is  complainant  has  a  right  to 
proceed  ex  parte;  and  if,  after  the  service 
of  an  order  of  the  court  for  the  rehearing 
of  the  case,  there  shall  not  be  an  appear- 
ance, the  court  will  proceed  to  a  final  hear- 
ing.   New  Jersey  v.  New  York,  5  Pet.  284, 

8:  127 
Cited  In  Massachusetts  y.  Rhode  Islsnd,  12  Pet. 
761,  9  L.  ed.  1275— Central  R.  Co.  y.  Jersey 
City,  70  N.  J.  L.  88,  56  Atl.  239. 
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Pleading^. 

157.  The  statements  contained  in  a  peti- 
tion asking  for  a  rule,  not  being  verified  by 
affidavit,  cannot  be  considered  by  tlie  Su- 
preme Court.  Poultney  v.  LaFayette,  12 
Pet.  472,  9:  1161 
Cited  in  Holmes  v.  Jennlson,  j.4  Pet.  629,  Appx. 

10  L.  ed.  628  Appz. — People  ex  rel.  Bris- 
tol V.  Pearson,  3  III.  204,  33  Am.  Dec.  446 — 
Jelley  v.   Roberts,   60   Ind.   7. 

158.  The  rules  which  govern  courts  of 
equity  as  to  the  allowance  of  time  for  filing 
an  answer  and  other  proceedings  in  suits  be- 
tween individuals  will  not  be  applied  by  the 
Supreme  Court  to  controversies  between 
states  of  the  Union.  Rhode  Island  v. 
Massachusetts,  13  Pet.  23,  10:  41 
Cited  In  Wisconsin  ▼.  Pelican  Ins.  Co.  127  U.  S. 

288,  32  L.  ed.  242,  8  Sup.  Ct.  Rep.  1370— 
California  v.  Southern  P.  Co.  167  U.  S.  249, 
30  L.  ed  600,  15  Sup.  Ct.  Rep.  691 — Mis- 
.Bourl  V.  Illinois,  180  U.  S.  226,  46  L.  ed. 
506,  21  Sup.  Ct.  Rep.  331. 

159.  The  state  of  Massachusetts  was  al- 
lowed one  year  to  put  in  an  answer  to  the 
amended  bill  of  the  state  of  Rhode  Island. 
Rhode  Island  v.  Massachusetts,  13  Pet. 
23,  10: 41 

Calendar  and  time  for  argument. 

160.  A  day  was  assigned  for  argument  at 
the  next  term  of  a  cause  upon  the  original 
docket.  Pennsylvania  v.  Wheeling  &  B. 
Bridge  Co.  11  How.  528,  13:  799 
Cited  in   Missouri   v.   Illinois,    180  U.   S.  227, 

45  L.  ed.  607,  21  Sup.  Ct.  Rep.  331. 

Leave  to  file  original  suit. 

Inquiry  of  Jurisdiction,  see  supra,  29. 

161.  The  Supreme  Court  of  the  United 
States  has  jurisdiction  of  an  original  bill 
filed  by  a  state;  leave  to  file  such  a  bill 
is  usually  heard  ex  partCj  and  granted  as 
of  course.  Mississippi  v.  Johnson,  4  Wall. 
475,  18: 437 
Cited   in   Georgia   v.    Grant.   6   Wall.    242,    18 

L.  ed.  848 — Wisconsin  v.  Pelican  Ins.  Co. 
127  U.  8.  296,  32  L.  ed.  245.  8  Sup.  Ct. 
Rep.  1370 — Washington  v.  Northern  Secu- 
rities Co.  185  U.  S.  255,  46  L.  ed.  897,  22 
Sup.  Ct.  Rep.  623 — State  ex  rel.  Atty.  Gen. 
V.  Frost,   113   Wis.  648,  89  N.  W.  915. 

Application  for  and  allowance  x>t  writs. 

162.  As  the  jurisdiction  of  the  Supreme 
Court  is  appellate,  it  must  be  shown  to  the 
court  that  it  has  the  power  to  award  a 
habeas  corpus,  before  one  will  be  granted. 
Re  Milburn.  9  Pet.  704,  9:  280 
Cited  In  Re  Kalne,  14  How.  119.  14  L.  ed.  351 

— Ex  parte  Vallandlgham,  1  Wall.  253.  17 
L.  ed.  593 — Coleman  v.  Tennessee,  97  U.  S. 
539,  24  L.  ed.  1130— King  v.  Mclean  Asy- 
lum, 26  L.R.A.  702.  12  C.  C.  A.  161,  21  U. 
S.  App.  481,  64  Fed.  347— Hyatt  v.  Allen, 
54  Cal.  364. 

Qneatlons  considered  on  application. 

163.  The  constitutionality  of  a  statute 
conferring  upon  the  United  States  Supreme 
Court  original  jurisdiction  to  issue  the  writ 
of  mandamus  determined  upon  petition  for 
the  writ.  Marbury  v.  Madison,  1  Cranch, 
137,  2: 60 
Cited  In   People   ex   rel.   Hlllel   Lodge   No.   72. 

I.  O.  B.  B.  y.  Rose,  207  111.  376,  69  M.  B. 


762 — State  ex  rel.  New  Orleans  Canal  k 
Bkg.  Co  Y  Heard,  47  La.  Ann.  1686,  47  L.  R. 
A.  620,  18  So.  746. 

164.  The  action  of  the  circuit  court  of  the 
United  States  in  refusing  to  grant  appeals 
in  habeas  corpus  cases  in  favor  of  a  pris- 
oner under  judgment  of  a  state  court  can- 
not be  revised  on  application  to  the  Su- 
preme  Court  of  the  United  States  for  such 
a  writ.  Re  Boardman,  169  U.  S.  39,  18 
Sup.  Ct.  Rep.  291,  42:  653 


SUPREME  GOVBIINMBNT* 

See  United  States,  9-12. 


SUPREME  liAW. 

United  States  Superior  to  States  Generally, 
see  States,  Iv.  b. 


SURCHARGE    AND    FALSIFICATION. 

Of  Personal  Representative's  Account,  see 
Executors  and  Administrators,  201, 
202. 


SURETIES. 

On  Appeal  Bond,  see  Appeal  and  Error,  TV. 

In  General,  see  Principal  and  Surety. 
Of  Peace,  Habeas  Corpus  to  Review  Com' 
mitment,  see  Habeas  Corpus,  126. 


SURETY  COMPANIES. 

Editorial  note. 

[Legal  powers  and  privileges   of    surety 
and  trust  companies.     48  L.RA.  587.] 


SURFACE  WATER. 

State  Decisions  on  Liability  for  Diversion 
as  Binding  Federal  Courts,  see  Courts, 
2024. 


8UROEON. 

In   Continental  Army,  Pay   of,   sea  Army 

and  Navy,  88. 
Examiner  in  Pension  Service  as  Officer  of 

the   United  States,   see   United   States, 

83. 
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StIROICAIi  EXAMINATION. 

State  Statute  as  Rule  of  Decision  in  Fed- 
eral Court  on  Right  to  Examine  Plain- 
tiff's Injuries,  see  Courts,  2113a. 

See  also  Discovery  and  Inspection,  IIL 


SURGICAL  INSTRUMENTS. 

As  Baggage,  see' Carriers,  80. 


SURNAME. 

Trademark  in,  see  Trademark,  10,  13,  20- 

22. 
Infringement  of  Trademark  Consisting  .of  or 

Containing,  see  Trademark,  58,  69,  65. 
Use  of,  as  Trade  Name,  see  Trade  Name,  6, 

7. 


SURPLUS. 

Over  Cost  of  Ship  Canal,  see  Canals,  13,  14; 

Limitation  of  Actions,  79. 
Rights  of  Stockholders  in,  see  Corporations, 

601. 
On  Execution  Sale;  Rights  of  Parties,  see 

Execution,   85. 
In  Federal  Treasury;   Power  of  Secretary, 

see  Executive  Departments,  21. 
From   Tax    Sale,   Limitation   of   Action   to 

Recover,  see  Limitation  of  Actions,  439, 

649-561. 
For   Payment    of    Judgment    against    City, 

Mandamus  to  Compel  Creation  of,  see 

Mandamus,  185. 
On  Foreclosure,  see  Mortgage,  VII.  h. 
Devise  of,  see  Wills,  79. 


SURPLUSAGE. 

Striking  out  from  Indictment,  see  Indict- 
ment, etc.,  162. 
In  Judgment,  see  Judgment,  1216. 
In  Mortgage,  see  Mortgage,  6. 
In  Pleading  see  Pleading,  I.  q. 


SURPLUS  WATERS. 
Of  Canals,  see  Canals,  7-11. 


SURPRISE. 

Review  of  Discretion  as  to,  see  Appeal  and 
Error.  4464. 

New  Trial  for,  see  New  Trial,  IV. 

As  Justifying  Leading  Question,  see  Wit- 
nesses, 146. 

Effect  of,  on  Right  to  Refresh  Recollection, 
see  Witnesses,  147,  148. 


SURRENDER. 

Of  Principal  by  Bail,  see  Bail  and  Recog- 
nizance, I.  d. 

Of  Preference  to  Permit  Proof  of  Gaim,  see 
Bankruptcy,  349-357. 

Of  Deed,  see  Deeds,  V. 

Of  Insurance  Policy,  see  Insurance,  IX. 

Of  Lease,  see  Landlord  and  Tenant,  20. 

Of  Right  to  Redeem  from  Foreclosure  Sale, 
see  Mortgage,  522. 

Of  Patent,  see  Patents,  IX. 


SURRENDER  VALUE. 


Of  Insurance  Policy,  see  Insurance,  335. 


SURVEY. 

Right  to  Adopt  New  Survey  after  Remand 
to  Trial  Court,  see  Appeal  and  Error, 
5546. 

Boundary  of,  see  Boundaries,  IV.  d. 

Reference  to,  in  Deed,  s^e  Deeds   40. 

Right  to  Dispute  Correctness  of,  see  Eject- 
ment, 61. 

Waiver  of  Objection  to,  in  Eminent  Domain 
Proceeding,  see  Eminent  Domain,  83. 

Jurisdiction  of  Equity  to  Restrain  Survey 
of  Alleged  Public  Lands,  see  Equity,  85. 

As  Evidence,  see  Evidence,  1174-1186. 

Time  to  Object  to,  see  Judgment,  1148. 

Laches  as  Defense  in  Suit  to  Set  Aside,  see 
Limitation  of  Actions,  125. 

To  Locate  and  Sever  from  Public  Domain 
Ijands  granted  by  Former  Government, 
see  Private  Land  Claims,  I.  c. 

Confirmatory  Survey  of  Private  Land  Grant, 
see  Private  Land  Claims,  III.  c. 

Of  Railroad  to  Fix  Land  Grant,  see  Public 
Lands,  I.  c,  2,  g. 

Of  Vacant  Public  Lands,  see  Public  Lands, 
I.  e,  4. 

Of  State  Lands  Generally  see  Public  Lands, 

n. 

Of  Lands  under  Virginia  Military  Warrants, 

see  Public  Lands,  469-500. 
Power  of  Courts  to  Review  or  Correct,  see 

Public  Lands,  1038-1040. 
Defects    in    Survey    Cured   by   Patent,    see 

Public  Lands,   1117. 


SURVEYOR. 

Of  Customs,  see  Duties,  VI. 

Who  May  Administer  Oath  to  Deputy,  see 

Commissioners,   4. 
Declarations  of,  as  Evidence,  see  Evidence, 

2014,  2015. 
Necessity   of   Giving    Bond    as    Disbursing 

Officer,  see  United  States,  69. 
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SURVEYOR  GEXERAIj. 

Reviewableness    of    Acts     by    Courts,    see 

Courts,  260. 
Effect  of  Report  on  Private  Land  Claims. 

see  Private  Land  Claims,  523,  524. 


SURVIVAIj. 

Of  Action,  see  Abatement  and  Revival. 
Of  Power,  see  Powers,  I.  c. 


SURVIVING  PARTNERS. 

Rights,  Powers,  and  Duties  of,  see  Partner- 
ship, VL  i. 


SURVIVOR. 

Of  Joint  Obligors  or  Obligees,  see  Joint 
Creditors  and  Debtors,  9-10. 

Survivorship  under  Will,  see  Wills,  198- 
200. 

SUSPENDERS. 

Duty  on,  see  Duties,  270. 


SUSPENSION. 

Of  Privilege  of  Writ  of  Habeas  Corpus,  see 

Habeas  Corpus,  L  c. 
Of  Interest,  see  Interest,  IV. 
Of  Judgment,  see  Judgment,  XI.  a. 
Of  Statute  of  Limitations,  see  Limitation  of 

Actions,  IV. 
Of  Power  of  Alienation,  see  Perpetuities. 


SUSPICION. 

Not  Equivalent   to  Knowledge,  see  Bank- 
ruptcy, 168,  175. 


Estoppel  to  Object  to  Lease  of,  see  Estoppel, 

Judicial  Notice  of  Public  Interest  in  Bao- 
lamation  of,  see  Evidence,  112. 

Swamp  Land  Grants  Generally,  see  Public 
Lands,  I.  c,  4. 

Appropriation  of,  by  County  to  Aid  Bail- 
road,  see  Railroads,  62-64. 


SWEATING. 

■ 

Liability  for  Injury  to  Cargo  by,  see  Ship- 
ping, 260. 


^•» 


SWITCH. 

Negligence  in  Maintenance  of,  see  Master 
and  Servant,  35. 


SUTTER'S  GRANT. 

Power  of  Land  Commissioners  to  Issue  Con- 
firmatory Patent,  see  Private  Land 
Claims,  501,  502. 

See  also  Private  Land  Claims,  93. 


SWAMP  LANDS. 

Claim  of  State  for  Proceeds  of  Sale  of,  by 
Nation,  see  Claims,  79. 

Due  Process  in  Assessments  for  Reclaiming, 
see  Constitutional  Law,  756. 

Impairing  Obligations  of  Contract  Exempt- 
ing From  Taxation,  see  Constitutional 
Law,  1133. 


SWITCHMEN. 

Assumption  of  Risk  of  Injury  from  Scale 
Box,  see  Evidence,  1400. 

Negligence  Towards,  see  Master  and  Ser- 
vant, 34,  35. 

Assumption  of  Risk  by,  see  Master  and 
Servant,  66,  67,  69,  77. 


SYLIiABUS. 


Copyright  of,  see  Copyright,  16. 

As  Limited  by  Opinion,  see  Courts,  1818. 


SYMBOLICAIi  DELIVERY. 

Of  Goods  Purchased,  see  Sale,  65. 


SYNDIC. 

Right  in  Goods  of  Debtor  Making  Cession, 

see  Insolvency,  22-24. 
Conclusiveness    of    Judgment    Against,    see 

Judgment,  555. 


SYNDICATE. 

An  agreement  between  the  members  of 
a  "syndicate"  formed  to  purchase  the  con- 
trolling interest  in  the  stock  of  a  mining 
corporation,  that  one  of  them  should  "con- 
trol the  management  of  the  mine,"  is  neces- 
sarily subject  to  such  reasonable  rules  and 
regulations  as  the  stockholders  or  directors 
may  adopt,  in  a  proper  way,  for  the  govern- 
ment of  the  officers  of  the  company.  Grant 
V.  Parker,  115  U.  S.  51,  5  Sup.  Ct.  Rep.  1170, 

29:  346 
Editorial  note. 

[Relations  and  rights  of  members.  40  L. 
R.A.  216.] 
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tabijEau  of  distbibutiox. 

Duty  to  Include  Claim  of  United  States 
though  not  Presented,  see  United 
States,  214. 


TACIT  DECISION. 

As  Precedent,  see  Courts,  1628,  1629. 


TACIT  MORTGAGE. 

Abolition  of.  Unless  Recorded  as  Violation  of 
Due  Process,  see  Constitutional  Law, 
452. 

Impairment  of  Contract  Obligations  as  to, 
see  Constitutional  Law,  1459,  1461. 


TACKING. 

Of  Adverse  Possessions,  see  Adverse  Posses- 
sion, II.  e. 


tahj. 

Estates  in,  see  Real  Property,  I.  b;  Wills, 

in.  g,  3. 


TAKING. 

What  Constitutes,  see  Eminent  Domain,  V. 

TAIiESBIEN. 

Summoning  of,  see  Jury,  97,  98,  139. 


TAPIOCA. 


Duty  on  Tapioca  Flour,  see  Duties,  196,  197. 


TARIFF. 

Right  of  Carrier  Advancing  Money  to  Pay 

Duties,  see  Carriers,  141,  142. 
In  G^eneral,  see  Duties. 


TAX  COLLECTOR. 


Liability  of,  see  Taxes,  672. 


TAX  DEED. 

As  Color  of  Title,  see  Adverse  Possession, 

104-109,  112. 
As  Cloud  on  Title,  see  Cloud  on  Title,  16- 

20,  40,  56. 
In  General,  see  Taxes,  III.  i,  4. 


TAXES. 

/.  Power  of  T€ucation,  1-486. 
a.  In  Oeneral,  1-3S, 

1,  Potcer  of  Sovereignty,  1-18. 

2,  Power    of    Municipal    Sub- 

divisions, 19-85. 
"b.  Equality  and  Uniformity;  Dis» 
crimination,  36-12S. 

1.  In  General,  36-71. 

2.  National    Bank    Shares    or 

Capital,  72-125. 
e.  What      Taxable;      Exemptions, 
120-477. 

1.  In  General,  126-38. 

2.  Federal    Agencies,    Instru- 

mentalities,  and  Prop* 
erty,  139-243. 

a.  Property  and  Interest 
of  United  States  Gen- 
erally, 139-64. 

h.  Public  Lands  and  Ceded 
Places,    165-95. 

c  National  Banks  and 
Bank  Shares,  196- 
217. 

d.  Federal  Securities,  218' 

43. 
8.  Corporations  and  Corporate 
St€fck,  244-96. 

a.  In  General,  244-61. 

b.  Railroads  and   Express 

Companies  and  Their 
Property,  262-74. 

e.  Telegraph       Com,panies 

and  Messages,  275-6. 
d.  Franchises   and    Intan- 
gible   Property,    277" 
96. 

4.  Property  of  Indiana  or  on 

Indian  Txinds,  297-312. 

5.  Intoxicating  Liquors,  813. 

6.  Property     of    Nonresident; 

Situs  of  Property,  314-42, 

7.  Interstate  Bridges,  343-7. 

8.  Exemptions,  348-477. 

a.  General  Rules,  848-75. 
h.  Particular       Properties 
Exempt,    376-95. 

c.  Legislative  Power,  396- 

418. 

d.  Charter    Exemptions 

Generally,  419-435. 

e.  Transfer  or  Renewal  of 

Immunity,  486-52. 

f.  Effect   of  Consolidation 
or  Merger f  453-68. 
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TATLES,  I.  a,  1. 


I.  c,  S — cont'd, 

g.  Term  and  Cessation  of 
Exemption^  469-77, 

d.  Ptirposes  of  Taxation f  47^-^5. 
n.  Lien,  486-9, 

III,  Levy;        Collection;        Procedure; 
Remedies,  490-723, 
a.  Levy,   490-605, 
h.  Assessment,  600-60. 

1.  In  General,  606-23, 

2.  Valuation,  624-60, 

a.  In  General,  624-63, 

b.  Deduction  of  Indebted- 

ness,  664-60, 

e.  List  of  Property,  661. 

d.  Officers;  Their  Authority,  Du- 
ties, and  Liabilities,  662-72, 

6.  Review;  Correction;  Equaliza- 
tion; Assessing  Otnitted  Prop- 
erty; Reassessment,  673-8S, 

f.  Persons  Liable,  689-90, 

g.  Tender;     Payment;    Discharge, 

691-616. 

1.  In  General,  691-603. 

2,  Recovery     BacTe     of     Taxes 

Paid,  604-16. 
h.  Collection      and      Exoneration 

Generally,  617-26, 
i.  Sale,  626-706. 

1,  In  General,   626-34, 

2.  Notice,  Advertisement,  List, 

and   Description,    636-68, 
8.  Sale   Proper   and   Proceed- 
ings Thereafter,  669-71. 
4,  Deeds  and  Title,  672-702, 
6,  Setting  Aside,   703-6. 
j.  Redemption,   707-16, 
h.  Penalties  and  Interest,  717-28. 
IV.  Inheritance  Taxes,   724-39. 
V.  Apjflication     of     Taxes     Collecteil, 
740-2. 

Federal  Question  as  to,  see  Appeal  and  Er- 
ror, III.  d,  9,  h,  22. 

As  Affecting  Interstate  or  Foreign  Com- 
merce, see  Commerce,  III.  d,  V. 

Due  Process  as  to,  see  Constitutional  Law, 
IV.  b,  6;  IV.  b,  8,  c  (2). 

Due  Process  in  Abropfating  Municipality's 
Right  to  Set-Off,  see  Constitutional  Law, 
695. 

Impairment  of  Contract  Oblicrations  as  to. 
see  Constitutional  Law,  IV.  g,  2,  c,  (7). 
(8),  (b);  IV.  g,  4.  g,  (8),  (9),  (c)  ; 
IV.  g,  4,  t,  (14),  (15). 

Requiring  Dogs  to  be  Assessed  in  Order  to 
be  Protected,  see  Constitutional  Law. 
861. 

Taxation  as  a  Taking  of  Property,  see 
Eminent  Domain.  122-124. 

Estoppel  as  to,  see  Estoppel,  127,  135,  187. 
188,  201. 

Federal  Taxation  of  Capital  of  State  Bank 
Invested  in  Foreign  Country,  see  In- 
ternal Revenue,  86. 

Conclusiveness  of  Judgment  as  to,  see  Judj; 
ment,  III.  j,  4,  d. 

Necessity  of  Judgment  for  Showing  Amount 
of  Taxes,  see  Judgment,  90. 


Equitable  Relief  against  Forfeiture  of  Lease 
for  Breach  of  Covenant  to  Pay,  see 
Landlord  and  Tenant,  23-26,  51. 

Limitation  of  Actions  as  to,  see  Limitation 
of  Actions,  III.  h. 

Mandamus  to  Compel  Action  as  to,  see  Man- 
damus, II.  d,  5. 

Provision  for  Mortgage  Maturing  on  Non- 
payment of,  see  Mortgage,  281. 

Creditor's  Bill  against  City  for  Claims  Pay- 
able out  of  School  Taxes,  see  Schools,  4. 

Tonnage  Duties,  see  Commerce,  VII.  a. 

Customs  Duties,  see  Duties. 

Taxation  by  the  United  States,  see  Internal 
Revenue. 

License  Tax,  see  License,  11. 

Assessments  for  Public  Iniprovements,  see 
Public  Improvements,  II. 


I.  Pouter  of  Tiucation, 
a.  In  General, 

Power  of  Corporation  to  Assess  Tax,  see  Cor- 
porations, 279. 

State  Laws  and  Decisions  as  Rules  of  De- 
cision in  Federal  Courts,  see  Courts, 
VII.  c,  6. 

Nature  and  Power  of  Taxation  as  General  or 
Local  Question,  see  Courts,  1706. 

1,  Power  of  Sovereignty. 

Applicability  to  Payment  of  State  Taxes  of 
United  States  Legal  Tender  Act,  see  in- 
fra, 592a,  593. 

As  Affecting  Interstate  or  Foreign  Com- 
merce, see  Commerce,  III.  d;  V. 

Relative  Legislative  and  Judicial  Power  see 
Courts,  185-190. 

Federal  Taxation  of  State  Agencies,  see  In- 
ternal Revenue,  III.  a. 

Relative  Powers  of  State  and  Nation,  see 
States,  IV.  e. 

Reservation  by  State  of  Power  of  Taxation, 
see  States,  197. 

Inherent  power  and  limitations  gener- 
ally. 

Inherent  Power  of  Municipality,  see  in- 
fra, 19. 
See  also  infra,  127,  145. 

1.  The  power  to  tax  is  essential  to  the  ex- 
istence of  government.  Kirtland  v.  Hotch- 
kiMs.  100  V.  S.  491,  25:  558 
Cited  In  .Judge  v.   Spencer,  15  Utah,  249,  4S 

Pac.  1007. 

2.  The  power  of  taxation  is  essential  to 
tlie  existence  of  government,  and  exists  in 
everv  stnte.  Charles  River  Bridge  v.  War- 
ren Bridge,  11  Pet.  420,  9:  773 
died  In  People  ▼.  American  Bell  Teleph.  Co.  50 

Hud,   123,  3  N.  Y.   Supp.   733. 

2a.  Power  of  a  state  to  impose  a  tax,  as- 
sumed. Providence  Bank  v.  Billings,  4  Pet, 
514,  7:939 

Cited  In  Passenger  Cases.  7  How.  534,  12  I*. 
ed.  807 — Society  for  Savings  t.  Colte,  6 
Wall.   606,    18   L.   ed.   902— Wheeling,    P.   * 
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C.  Transp.  Co.  ▼.  Wheeling,  99  U.  S.  281,  25 
L.  ed.  414 — Re  Brinkman,  7  Nat.  Banki*. 
Reg.  426,  Fed.  Cas  No.  1,884 — Day  v.  Buf- 
flDton,  3  Cliff.  387,  Fed.  Cas.  No.  3,676 — 
Osborne  v.  Mobile,  44  Ala.  499 — People  ex 
rel.  Atty.  Gen.  v.  Naglee,  1  Cal.  236,  52 
Am.  Dec.  312. 

3.  The  imposition,  modification,  and  re- 
moval of  taxes,  and  the  exemption  of  proper- 
ty therefrom,  is  an  ordinary  exercise  of 
the  power  of  state  sovereignty.  Gilman 
V.  Sheboygan,  2  Black,  510,  17:  305 
Cited   In    Waller   ▼.   Hughes,   2   Ariz.    122,    11 

Pac.  122— Wells  v.  Cole,  27  Ark.  613— Far- 
rls  V.  Vannler,  6  Dak.  191,  3  L.R.A.  710, 
42  N.  W.  31— Palmes  v.  Louisville  &  N.  R. 
Co.  19  Fla.  267 — Cook  v.  Aplln,  79  Mich, 
no,  44  N.  W.  420— St.  Louis  v.  Shields,  52 
Mo.  354 — Harrison  v.  Willis,  7  Helsk.  40,  19 
Am.  Rep.  604 — Richmond  v.  Richmond  &  D. 
R.  Co.  21  Gratt.  616— Whiting  v.  West 
Point,  88  Va.  909.  15  L.R.A.  862,  29  Am. 
St.  Rep.  750,  14  S.  E.  698. 

4.  The  taxing  power  of  a  state  is  one  of 
its  attributes  of  sovereignty;  it  exists  inde- 
pendently of  the  Constitution  of  the  United 
States,  and  may  be  exercised  to  an  unlimited 
extent,  except  so  far  as  it  has  been  sur- 
rendered to  the  Federal  government.  Union 
P.  R.  Co.  V.  Peniston,  18  Wall.  5,  21 :  787 
Cited  in    Ashley   v.   Ryan,    153   U   S.   445.    38 

L.  ed.  778,  4  Inters.  Com.  Rep.  669,  14  Sup. 
Ct.  Rep.  865 — Hooper  v.  California,   155  U. 

5.  652,  39  L  ed  299,  6  Inters.  Com.  Rep.  615. 
15  Sup.  Ct.  Rep.  207 — Stouts  v  Brown,  5 
Dill.  448,  Fed.  Cas.  13.505— Union  P.  R.  Co. 
V.  Pottawattamie  County,  4  Dill.  499,  Fed. 
Cas.  No.  14.384 — Hall  v  American  Refrigera- 
tor Transit  Co.  24  Colo.  296,  56  L.R.A.  91, 
65  Am.  St.  Rep.  223,  61  Pac.  421 — People 
T.  Ames,  24  Colo.  428,  61  Pac.  426 — Bain 
V.  Richmond  ft  D.  R.  Co.  105  N.  C.  365.  8 
L.R.A.  300,  3  Inters.  Com.  Rep.  160,  18  Am. 
St.  Rep.  912,  11  8.  B.  311 — Crawford  v.  Linn 
County,  11  Or.  488.  5  Pac.  738 — State  ▼. 
Harrington,  68  Vt  628,  84  L.R.A.  101,  35 
Atl.  615 — ^Wisconsin  C.  R.  Co.  v.  Taylor 
County,  52  Wis.  58,  8  N.  W.  833. 

5.  The  power  of  taxation  may  be  exercised 
on  the  objects  to  which  it  is  applicable,  to 
the  utmost  extent  to  which  the  government 
may  choose  to  carry  it;  the  only  security 
against  oppression  being  the  fact  that  the 
tax  operates  upon  the  constituents  of  the 
legislature  which  imposes  it.  M'Culloch  v. 
Maryland,  4  Wheat.  316,  4:  579 

DisUnguUhed  in  Hanson  v.  Vernon,   27  Iowa, 

49.   1  Am.  Rep.  215. 

Cited,  generaUy,  In  Brown  ▼.  Maryland.  12 
Wheat.  449.  6  L.  ed.  689 — ^Weston  v.  Charles- 
ton. 2  Pet.  473,  7  L.  ed.  490— Smith  v. 
Turner.  7  How.  534,  12  L.  ed.  807 — ^Pennsyl- 
vania ▼.  Wheeling  ft  B.  Bridge  Co.  18  How. 
445.  15  L,  ed.  443 — ^New  York  ex  rel.  Bank 
of  Commerce  v.  Tax  Comrs.  2  Black,  634,  17 
L.  ed.  456 — St.  Louis  v.  Wiggins  Ferry  Co.  11 
Wall.  429.  20  L.  ed.  194 — State  Tonnage  Tax 
Cases  (Cox  v.  Lott)  12  Wall.  224,  20  L.  ed. 
377 — United  States  v.  Baltimore  ft  O.  R.  Co. 
17  Wall.  334,  21  L.  ed.  602— Citizens'  Sav. 
ft  L.  Asso.  V.  Topeka,  20  Wall.  663,  22  L. 
ed.  461 — Edwards  v.  Kearzey,  96  U.  S.  602, 
24  L.  ed.  797 — Northwestern  Fertilizing  Co. 
▼.  Hyde  Park,  97  U.  S.  666,  24  L.  ed.  1038 
— ^Wheeling,  P.  ft  C.  Transp.  Co.  v.  Wheeling, 
99  U.  S.  279,  25  L.  ed.  414— Klrtland  v. 
Hotchkiss,  100  U.  S.  497.  25  L.  ed.  561— 
U.  S.  Dig.— 343 


Springer  v.  United  States,  102  U.  S.  503,  26 
L.  ed.  256 — Nevada  Bank  v.  Sedgwick,  104 
U.  8.  Ill,  36  L.  ed.  704 — ^United  States  v. 
Erie  R.  Co.  106  U.  8.  334,  27  L.  ed.  155,  1 
Sup.  Ct.  Rep.  223 — Gloucester  Ferry  Co.  v. 
Pennsylvania,  114  U.  S.  206,  29  L.  ed.  163. 

1  Inters.  Com.  Rep.  386,  5  Sup.  Ct.  Rep.  826 
— Spencer  v.  Merchant,  125  U.  S.  355,  31  L. 
ed.  767,  8  Sup.  Ct.  Rep.  921— Manhattan  Co. 
V.  Blake,  148  U.  S.  426.  37  L.  od.  509,  13 
Sup.  Ct.  Rep.  640— Day  v.  Bufflnton,  3  Cliff. 
387,  Fed.  Cas.  No.  3,676— Mlnot  v.  Phila- 
delphia, W.  ft  B.  R.  Co.  2  Abb.  (U.  S.)  341. 
Fed.  Cas.  No.  9,645 — Pullan  v.  Kinsinger.  2 
Abb.  (U.  S.)  112,  Fed.  Cas.  No.  11,463— 
Pullman  Southern  Car  Co.  v.  Nolan,  22  Fed. 
280 — Robinson  v.  Turrentlne.  59  Fed.  555 — 
San  Francisco  v.  Western  U.  Teleg.  Co.  96 
Cal.  143,  17  L.R.A.  302,  31  Pac.  10— Ger- 
manla  Trust  Co.  v.  San  Francisco,  128  Cal. 
601,  61  Pac.  178 — Carlisle  v.  Pullman  Palace 
Car  Co.  8  Colo.  327,  54  Am.  Rep.  553,  7 
Pac.  164 — Northern  P.  R.  Co.  v.  Barnes.  2 
N.  D.  323,  51  N.  W.  386— Frleszlebcn  v. 
Shallcross,  0  Houst.  (Del.)  98.  8  L.R.A.  353, 
19  Atl.  576 — Doe  ex  dem.  Gledney  v.  Dea- 
vors,  8  Ga.  482 — Porter  v.  Rockford,  R.  I. 
ft  St.  L.  R.  Co.  76  111.  573— Wasson  v.  First 
Nat.  Bank,  107  Ind.  213,  8  N.  E.  97— 
Hodge  V.  ^fiiscatine  County,  121  Iowa.  480. 
67  L.R.A.  627.  104  Am.  St.  Rep.  304,  96  N. 
W.  968 — First  Nat.  Bank  v.  Fisher.  45  Kan. 
728.  26  Pac.  482— State  ex  rel.  DaPonte  v. 
Board  of  Assessors,  35  La.  Ann.  605 — State 
V.  Baltimore  ft  O.  R.  Co.  34  Md.  372 — Bress- 
ler  V.  Wayne  County.  25  Neb.  472,  41  N.  W. 
356 — Ex  parte  Crandall,  1  Nev.  304— State 
V.  Central  P.  R.  Co.  21  Nev.  264.  30  Pac. 
689 — State,  Fish,  Prosecutor,  v.  Bran  in.  23 
N.  J.  L.  495 — People  ex  rel.  Grlfflng  v. 
Brooklyn,  9  Barb.  547 — People  ex  rel.  Cun- 
ningham V.  Roper.  35  N.  Y.  634 — Redmond 
V.  Tarboro,  106  N.  C.  125,  7  L.R.A.  540.  10 
8.  E.  845 — Western  U.  Teleg.  Co.  v.  Mayer, 
28  Ohio  St.  583 — State  ex  rel.  Atty.  Gen. 
V.  Toledo,  48  Ohio  St.  132.  11  L.R.A.  736, 
26  N.  E.  1061— Mumford  v.  Sewall.  11  Or. 
68,  50  Am.  Rep.  462,  4  Pac.  585 — Know  I  ton 
V.  Moore,  9  Pa.  Dlst.  R.  310 — Lancaster 
County  V.  Lancaster  County  Nat.  Bank.  7  W. 
N.  C.  30— Harrison  v.  Willis,  7  Helsk,  45,  79 
Am.  Rep.  604. 

— Aa  to  equality  d  uniformity.  In  Mercantile 
Nat.  Bank  v.  Shields,  59  Fed.  954 — Nash- 
ville, C.  ft  St.  L.  R.  Co.  V.  Taylor,  86  Fed. 
186 — Ft.  Smith  ▼.  Scruggs,  70  Ark.  555, 
58  L.R.A.  924,  91  Am.  St.  Rep.  100.  69  S. 
W.  679 — Emery  v.  San  Francisco  Gas  Co. 
28  Cal.  354 — Houghton  v.  Austin,  47  Cal. 
654 — Parsons  v.  People,  32  Colo.  235,  76 
Pac.  666 — Munn  v.  People.  69  111.  99 — Ker- 
sey ▼.  Terre  Haute,  161  Ind.  474,  68  N.  E. 
1027 — Buell  V.  Ball,  20  Iowa,  293 — Gibson 
V.  Mason,  5  Nev.  306 — State  v.  Pennoyer. 
65  N.  H.  117,  5  L.R.A.  712,  18  Atl.  878— 
State,  Central  tt.  Co.,  Prosecutors  v.  State 
Assessors.  48  N.  J.  L.  11,  57  Am.  Rep.  516, 

2  Atl.  789 — People  ex  rel.  Griffin  v.  Brook- 
lyn, 4  N.  Y.  426.  55  Am.  Dec.  266— Guest 
V.  Brooklyn,  69  N.  Y.  516— State  v.  Bell,  61 
N.  C.  (Phlll.  L.)  85— Davis  v.  Dashiel.  01 
N.  C.  (Phlll.  L.)  116 — Scovill  V.  Cleveland, 
1  Ohio  St.  138— King  v.  Portland.  2  Or.  154 
— McRean  v.  Chandler,  9  Helsk.  358,  24  Am. 
Rep.  308— Danville  v.  Shelton,  76  Va.  328 
—Norfolk  V.  Chamberlain,  89  Va.  226,  16  S. 
E.  730— Mills  V.  Charleton,  29  Wis.  412,  9 
Am.  Rep.  578 — State  ex  rel.  Sanderson  v. 
Mann.  76  Wis.  497,  46  N.  W.  51. 

— Aa  to  esemptiona.  In  Winona  ft  St.  P.  R. 
Co,  y.  Watertown,  1  S.  D.  56,  44  N.  W,  10T2 
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— Dutton  V.  Bonrd  of  Review,  188  III.  389, 
68  N.  E.  953 — Methodist  Episcopal  Church  v. 
Ellis,  38  Ind.  6 — Deal  v.  Mississippi  County, 
107  Mo.  470,  14  L.R.A.  623,  18  S.  W.  24— 
Long  Y.  Walker,  105  N.  C.  98,  10  S.  E.  868 
— Pryor  v.  Bryan,  11  Okla.  363,  66  Pac.  348 
— Wisconsin  C.  R.  Co.  v.  Taylor  County,  52 
Wis.  60,  8  N.  W.  833. 

— Aa  to  due  proccMs  of  late,  in  McCray  ▼. 
United  States,  195  U.  S.  56,  49  L.  ed.  96, 
24  Sup.  Ct.  Rep.  769 — Stockton  ft  V.  R. 
Co.  V.  Stockton,  41  Cal.  166 — Mackay  v.  San 
Francisco,  113  Cal.  399,  45  Pac.  696 — Cheney 
V.  Jones,  14  Fla.  610 — Decker  v.  McGowan, 
59  Ga.  811 — Goodrich  v.  Winchester  ft  D. 
Tump.  Co.  26  Ind.  122 — Morford  v.  Unger, 
8  Iowa,  91 — Hodge  v.  Muscatine  County,  121 
Iowa,  489,  67  L.R.A.  627,  104  Am.  St.  Rep. 
304,  96  N.  W.  068 — Leavenworth  County  v. 
Miller,  7  Kan.  527,  12  Am.  Rep.  425— State 
V.  Baltimore  ft  O.  R.  Co.  48  Md.  86 — Macon 
V.  Patty,  57  Miss.  388,  34  Am.  Rep.  451 — 
North  Missouri  R.  Co.  v.  Maguire,  49  Mo. 
500,  8  Am.  Rep.  141 — Chauvln  v.  Vallton,  8 
Mont.  462,  3  L.R.A.  196.  20  Pac.  658— Hal- 
lenbGck  v.  Ilahn,  2  Neb.  414 — Guilford  v. 
Cornell,  18  Barb.  633 — Anderson  v.  Brews- 
ter, 44  Ohio  St.  581.  9  N.  B.  683— Sharp- 
less  V.  Philadelphia,  21  Pa.  168,  59  Am.  Dec. 
759 — Southern  Exp.  Co.  v.  Hood,  15  Rich. 
L.  82,  94  Am.  Dec.  141 — Kimball  v.  Granfs- 
ville  City,  19  Utah.  385,  45  L.R.A.  633,  57 
Pac.  1 — Langhorne  v.  Robinson,  20  Gratt. 
668. 

— Aa  to  pul)Hc  purpoac,  in  Treadway  v. 
Schnauber,  1  Dak.  279,  46  N.  W.  464— Lin- 
ton V.  Athens,  53  Ga.  594 — Hanson  v.  Ver- 
non, 27  Iowa,  85,  1  Am.  Rep.  215 — State, 
Herrman,  Prosecutor,  v.  Guttenberg,  62  N. 
J.  L.  616,  43  Atl.  703 — Clarke  v.  Rochester, 
24  Barb.  481 — Speer  v.  School  Directors,  50 
Pa.  161— Weister  v.  Hade,  62  Pa.  478. 

— Aa  to  unjuat  and  oppreaalve  tarnation,  in 
Providence  Bank  v.  Billings,  4  Pet.  563,  7 
L.  ed.  956 — Thurlow  v.  Massachusetts,  6 
How.  693,  12  L.  ed.  296 — Smith  v.  Turner, 
7  How.  532.  12  L.  ed.  806 — Piqua  Branch 
of  State  Bank  v.  Knoop,  16  How.  398,  14  L. 
ed.  989— People  v.  Fitch,  148  N.  Y.  78,  42 
N.  E.  520. 

— Aa  to  contract  obligationa,  in  Western  ft 
A.  R.  Co.  V.  State,  54  Ga.  431 — Raton  Water- 
works Co.  V.  Raton,  9  N.  M.  92,  49  Pac.  808 
— Long  V.  Walker,  105  N.  C.  98,  10  S.  E. 
858 — Re  Taxation  of  Salaries  of  Judges,  131 
N.  C.  695,  42  S.  E.  970— Delwlt  v.  Ohio  Life 
Ins.  ft  T.  Co.  1  Ohio  St.  582 — Matheny  v. 
Golden,  5  Ohio  St.  407 — Champaign  County 
Bank  v  Smith,  7  Ohio  St.  66^Languille  v. 
State,  4  Tex.  A  pp.  324. 

— Aa  to  occupation  tasea,  in  Jones  v.  Page, 
44  Ala.  658 — Young  v.  Thomas,  17  Fla.  171, 
35  Am.  Rep.  93 — New  Orleans  v.  Eclipse 
Tow-Boat  Co.  83  La.  Ann.  648.  39  Am.  Rep. 
279 — Ex  parte  Robinson.  12  Nev.  276,  28  Am. 
Rep.  794 — Anderson  v.  Brewster,  44  Ohio 
St.  681.  9  N.  E.  683 — ^Thompson  v.  State,  17 
Tex.  App.  257 — Ex  parte  Williams,  31  Tex. 
Crim.  Rep.  273,  21  L.R.A.  786,  20  S.  W.  580 
— Ould  V.  Richmond,  23  Gratt.  467,  14  Am. 
Rep.  139. 

— Aa  to  delegation  of  power  to  nonelective 
hodjf,  in  Parks  v.  Wyandotte  County,  61  Fed. 
438 — State  ex  rel.  Howe  v.  Des  Moines,  103 
Iowa,  85,  39  L.R.A.  288,  64  Am.  St.  Rep.  157, 
72  N.  W.  639 — Shepard  v.  Wood,  13  How.  Pr. 
51 — Clark  v.  Rochester,  13  How.  Pp.  211 — 
Pope  V.  Phifer,  8  Heisk.  699. 

6.  The  interest,  wisdom,  and  justice  of  the 
legislature,  and  its  relations  with  its  con- 


stituents, furnish  the  only  security  against 
oppressive  taxation  which  does  not  come 
within  the  prohibition  of  the  Constitutions 
of  either  state  or  Federal  government. 
Providence  Bank  v.  Billings,  4  Pet.  514, 

7:  939 
Cited  in  Charles  River  Bridge  v.  Warren  Bridge, 
11  Pet.  547,  9  L.  ed.  824— St.  I^uis  v.  Wig- 
gins Ferry  Co.  11  Wall.  429,  20  L.  ed.  194 
— Kirtland  v.  Hotchkiss,  100  U.  S.  497,  25 
L.  ed.  562 — Spencer  v.  Merchant,  125  U.  8. 
355,  31  L.  ed.  767,  8  Sup.  Ct.  Rep.  921 — 
Re  Meador,  1  Ahb.  (U.  S.)  334,  Fed.  Cas. 
No.  9,376 — Houghton  v.  Austin,  47  Cal.  664 
— Spring  Valley  Waterworks  v.  Schottler,  62 
Cal.  Ill — Treadway  v.  Schnauber,  1  Dak.  278, 
46  N.  W.  464 — Northern  P.  R.  Co.  v.  Barnes, 
2  N.  D.  323,  61  N.  W.  386— Winona  &  St.  P. 
R.  Co.  V.  Watertown,  1  S.  D.  55,  44  N.  W. 
1072 — Linton  v.  Athens,  53  Ga.  591 — Rhine- 
hart  V.  Schuyler,  7  111.  506 — Porter  v.  Rock- 
ford,  R.  I.  &  St.  L.  R.  Co.  76  111.  573— Hanna 
V.  Allen  County,  8  Blackf.  355 — <ioodrich  v. 
Winchester  ft  D.  Tump.  Co.  26  Ind.  121 — 
Kersey  v.  Terre  Haute,  161  Ind.  474,  68  N. 
E.  1027 — Hanson  v.  Vernon,  27  Iowa,  50,  1 
Am.  Rep.  215 — Cincinnati,  N.  O.  ft  T.  P.  R. 
Co.  V.  Com.  81  Ky.  499 — Police  Jury  use  of 
New  Orleans  O.  ft  G.  W.  R.  Co.  v.  McDonogh, 
8  La.  Ann.  360 — State  v.  Smith.  8  La.  Ann. 
472— Howell  v.  State,  3  Gill.  24 — O'Neal  v. 
Virginia  ft  M.  Bridge  Co.  18  Md.  23,  79  Am. 
Dec.  669 — State  v.  Baltimore  ft  O.  R.  Co.  48 
Md.  86^Sali8hur7  Permanent  Bldg.  ft  L. 
Asso.  V.  Wicomico  County.  86  Md.  622,  39 
Atl.  425 — Bank  of  United  States  v.  State,  12 
Smedes  ft  M.  458 — ^Williams  v.  Cammack,  27 
Miss.  219,  61  Am.  Dec.  508 — Reed  v.  Beall, 
42  Miss.  473 — Coulson  v.  Harris,  48  Miss. 
740 — Macon  v.  Patty,  57  Miss.  387.  34  Am. 
Rep.  451 — Hoagland  v.  Delaware  Twp.  17  N. 
J.  Eq.  110 — State,  Fish,  Prosecutor,  v.  Bran- 
in,  23  N.  J.  L.  495— Herrman  v.  Guttenberg, 
62  N.  J.  L.  616,  43  Atl.  703— Le  Coutculx  v. 
Erie  County,  7  Barb.  252 — Guilford  v.  Cor- 
nell, 18  Barb.  633 — Clarke  v.  Rochester,  24 
Barb.  481 — Wallack  v.  New  York,  3  Hnn,  87 
— People  V.  American  Bell  Teleph.  Co.  50 
Hun,  123,  3  N.  Y.  Supp.  733 — People  ex  rel. 
Griffin  V.  Brooklyn,  4  N.  Y.  425,  55  Am.  Dec. 
266 — People  ex  rel.  Kennedy  v.  Commis- 
sioners of  Taxes,  35  N.  Y.  446 — Howell  v. 
Buffalo,  37  N.  Y.  271 — People  ex  rel.  Cro- 
well  V.  Lawrence,  41  N.  Y.  141 — Gordon  v. 
Cornes,  47  N.  Y.  612 — People  v.  Equitable 
Trust  Co.  96  N.  Y.  396— ^People  v.  Fitch,  148 
N.  Y.  78,  42  N.  E.  620— Cincinnati,  W.  ft 
Z.  R.  Co.  V.  Clinton  County,  1  Ohio  St.  101 
— Scovlll  V.  Cleveland,  1  Ohio  St.  137— West- 
ern U.  Teleg.  Co.  v.  Mayer,  28  Ohio  St.  533 
— State  ex  rel,  Atty.  Gen.  v.  Toledo,  48  Ohio 
St.  132,  11  L.R.A.  736,  26  N.  B.  1061— 
Pryor  v.  Bryan,  11  Okla.  363,  66  Pac.  348 — 
King  V.  Portland,  2  Or.  163 — Kirtland  v. 
Hotchkiss,  36  Phila.  Leg.  Int.  488 — Harrison 
V.  Willis,  7  Helsk.  41,  19  Am.  Rep.  604— 
Maxwell  v.  State,  8  Heisk.  633 — Taylor  Mc 
Bean  ft  Co.  v.  Chandler,  9  Helsk.  358,  24 
Am.  Rep.  308 — Salt  Lake  City  Nat.  Bank  v. 
Goldlng,  2  Utah,  8 — Kimball  v.  Grantsville 
City.  19  Utah,  386,  46  L.R.A.  633,  67  Pac. 
1—- Eyre  v.  Jacob,  14  Gratt.  427,  73  Am. 
Dec.  867 — Langhorne  v.  Robinson,  20  Gratt. 
668 — Com.  V.  Moore,  26  Gratt.  964 — Norfolk 
City  V.  Bills,  26  Gratt.  228 — Schoolfield  v. 
Lynchburg,  78  Va.  370 — Richmond  ft  A.  R. 
Co.  V.  Lynchburg,  81  Va.  479 — Davis  v. 
Lynchburg,  84  Va.  871,  6  8.  B,  230— Whit- 
ing V.  West  Point,  88  Va.  907,  16  L.R.A. 
862,  29  Am.  St.  Rep.  760,  14  S.  B.  698— 
Norfolk  V.  Chamberlain,  89  Va.  221,  16  8. 
E.  730. 
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7.  The  power  of  taxation  is  the  strongest 
and  most  prevailing  nower  of  the  govern- 
ment, and,  when  lawfully  exercised,  it  is  un- 
limited, even  to   the  extent  of   destroying. 
Citizens'  Sav.  &  L.  Asso.  v.  Topeka,  20  Wall. 
655,  22:  455 
Cited  In  Nashville.  C.  ft  St.  L.  R.  Co.  v.  Tay- 
lor,   86   Fed.    186 — Birmingham   v.   Birmlng- 
hamr  Waterworks  Co.  139  Ala.  533,  101  Am. 
St.  Rep.  49,  36  So.  614 — Central  P.  R.  Co,  v. 
SUte  Board,  60  Cal.  59. 

8.  If  the  right  to  impose  a  tax  at  all  ex- 
ists on  the  part  of  the  state  government,  it 
is  a  right  which,  in  its  nature,  acknowledgeit 
no  limits.  New  York  ex  rel.  Bank  of  Com- 
monwealth v.  Comrs.  of  Taxes  &  Assess- 
ments   (Bank  Tax  Case),  2  Wall.  200, 

17:  793 

New  York  ex  rel.  Bank  of  Commonwealth 

v.  Comrs.  of  Taxes  &  Assessments,  2  Black, 

635,  17:  456 

Cited  In  Flfleld  v.  Close,  16  Mich.  508 — Com. 

V.  Andrews,  1  Ya.  Dec.  195. 

9.  The  power  of  taxation  is  an  essential 
function  of  government,  and  is  indispensable 
to  the  existence  of  the  state.  It  is  within 
the  discretion  of  the  legislature,  restrained 
only  by  the  will  of  the  people,  expressed  in 
the  state  Constitution  or  through  elections. 
Lane  County  v.  Oregon,  7  Wall.  71,  19:  101 
Cited  In  Thomson  v.  Union  P.  R.  Co.  9  Wall 

591,  19  I-^  ed.  798 — Union  P.  R.  Co.  v.  Penis- 
ton,  18  Wall.  29,  21  L.  ed.  791~Pullman'8 
Palace  Car  Co.  v.  Pennsylvania,  141  U.  S.  22, 
85  L.  ed.  616,  3  Inters.  Com.  Rep.  599, 11  Sup. 
Ct.  Rep.  876 — Pollock  v.  Farmers*  Loan  ft  T. 
Co.  157  U.  S.  560,  39  L.  ed.  8l2,  15  Sup.  Ct. 
Rep.  673 — Central  P.  R.  Co.  v.  California. 
.  162  U.  S.  121,  40  L.  ed.  913,  16  Sup.  Ct 
Bep.  766— Knowlton  v.  Moore,  178  U.  S.  61, 
44  L.  ed.  978,  20  Sup.  Ct.  Rep.  747— Pull 
man's  Palace  Car  Co.  v.  Twombly,  29  Fed. 
662 — Central  P.  R.  Co.  v.  State  Board,  60 
Cal.  60 — Hall  v.  American  Refrigerator  Tran^ 
sit  Co.  24  Colo.  296.  56  L.R.A.  91,  65  Am. 
St.  Rep.  223.  51  Pac.  421 — Treadway  v. 
Schnauber,  1  Dak.  256,  46  N.  W.  464 — State 
ex  rel.  Lewis  v.  Smith,  158  Ind.  546,  63 
L.R.A.  119.  63  N.  E.  25 — State  v.  Piazza,  66 
Miss.  429,  6  So.  316 — Crawford  v.  Linn  Coun- 
ty, 11  Or.  488.  6  Pac.  738 — Union  P.  R.  Co. 
V.  Penlston,  31  Pbila.  Leg.  Int.  5 — Board  of 
Education  v.  Old  Dominion  Iron  Mln.  ft  Mfg. 
Co.  18  W.  Va.  445 — Point  Pleasant  Bridge 
Co.  V.  Point  Pleasant,  82  W.  Va.  332,  9  S. 
E.  231. 

—Editorial  note. 

General  powers  of  states  to  tax.     10:  1022 

Limitations  of  Federal  Constitution  on 
state  power  to  tax. 

10.  The  Constitution  of  the  United  States 
does  not  profess  in  all  cases  to  protect  prop- 
erty from  unjust  and  oppressive  taxation  by 
the  states.  That  is  left  to  the  state  constitu- 
tions and  state  laws.  New  Orleans  City  ft 
L.  R.  Co.  V.  New  Orleans,  143  U.  S.  192,  12 
Sup.  Ct.  Rep.  406,  36:  121 

11:  So  long  as  a  state,  by  its  laws  pre- 
scribing the  mode  and  subject  of  taxation, 
does  not  intrench  upon  the  legitimate  au- 
thority of  the  Union,  or  violate  any  right 
recognized  or  secured  by  the  Constitution  of 
the   United   States,   the  United   States   Su- 


preme Court,  as  between  the  state  and  its 
citizen,  can  afford  him  no  relief  against  state 
taxation,  however  unjust,  oppressive,  or 
onerous.  Kirtland  v.  Hotchkiss,  100  U.  S. 
491,  25:  558 

Cited  in  Spencer  v.  Merchant,  125  IT.  S.  355, 

31    L.   ed.    767,    8   Sap.   Ct.    Rep.   921— New 

Tork,    L.   B,   ft  W.   R.   Co.   v.    Pennsylvania. 

153  U.   S.   641,  38   L.   ed.   851,    14   Sup.   Ct. 

Rep.  952 — French  v.  Barber  Asphalt  PaTini? 

Co.   181   U.   S.  337,   45  L.  ed.  887,  21   Sup. 

Ct.  Rep.  625 — Chamberlain  v.  Walter,  60  Fed. 

790 — Robinson   v.    Wilmington,    13   C.   C.    A. 

179,   25   U.    S.   App.   144,    65   Fed.    858— St. 

Louis,  I.  M.  ft  S.  R.  Co.  V.  Davis,  132  Fed. 

634 — Germania  Trust  Co.  v.   San  Francisco, 

128  Cal.  601.  61  Pac.  178 — Cincinnati,  N.  O. 

ft  T.  P.  R.  Co.  V.  Com.  81  Ky.  500 — People  ex 

rel.  Panama  R.  Co.  v.  Tax  Comrs.  104  N.  Y. 

250,    10   N.   B.    437— Hull   v.    Alexander,    60 

Ohio  St.  85,  68  N.  B,  642. 

12.  The  constitutional  denial  of  the  power 
of  a  state  to  regulate  commerce  by  imposing 
duties  on  exports  or  imports  cannot  be  con- 
strued as  abridging  the  power  of  the  state 
to  tax  its  citizens  or  their  property.  Brown 
V.  Maryland,  12  Wheat.  419,  6:  678 

Cited  in  Society  for  Savings  v.  Coite,  6  Wall. 
607,  18  L.  ed.  902— Ward  v.  Maryland,  12 
-Wall.  430,  20  L.  ed.  452— Farmers*  ft  M. 
Nat.  Bank  v.  Dearlng,  91  U.  S.  34,  23  L.  ed. 
199 — Wheeling,  P.  ft  C.  Transp.  Co.  v.  Wheel- 
ing, 99  U.  S.  279,  25  L.  ed.  414— California  v. 
Central  P.  R.  Co.  127  U.  S.  41,  32  L.  ed.  158, 
2  Inters.  Com.  Rep.  161,  8  Sup.  Ct.  Rep.  1073 
— Home  Ins.  Co.  v.  New  Yorlc,  134  17.  S.  699, 
33  L.  ed.  1029,  10  Sup.  Ct.  Rep.  593 — Pol- 
lock V.  Farmers'  I>oan  ft  T.  Co.  158  tJ.  S. 
665,  39  L.  ed.  1135.  15  Sun.  Ct.  «'"n  j)  • 
— Central  P.  R.  Co.  v.  California,  162  U.  S. 
148,  40  L.  ed.  922,  16  Sup.  Ct.  Rep.  766— 
Nlcol  V.  Ames,  173  U.  S.  518,  43  L.  ed.  793, 
19  Sup.  Ct.  Rep.  522 — Plummer  v.  Coler, 
178  U.  S.  183,  44  L.  ed.  1007.  20  Sun.  Ct. 
Rep.  829 — Thomas  v.  United  States.  192  U. 
S.  871,  48  L.  ed.  484,  24  Sup.  Ct.  Rep.  305 
— Day  V.  Bufflngton,  3  Cliff.  387,  Fed.  Cas. 
No.  3,675 — Forbes  v.  Oracey,  Fed.  Cas.  No. 
4,924 — Re  Tlburclo  Parrott.  6  Sawy.  382,  1 
Fed.  514 — Railroad  Tax  Case,  8  Sawy.  250. 
13  Fed.  732 — ^United  States  v.  Thomas,  115 
Fed.  209 — Jones  v.  Page,  44  Ala.  658 — Lit- 
tle Rock  V.  Prather,  46  Ark.  478 — People  ex 
rel.  Atty.  Gen.  v.  Najrlee.  1  Cal.  230.  52  Am. 
Dec.  312 — Cottle  v.  SnltKcr,  65  Pal.  45R.  .'»2 
Am.  Rep.  305,  4  Pac.  435 — San  Benito  Coun- 
ty V.  Southern  P.  R.  Co.  77  Cal.  521,  19  Pac. 
827 — Coite  V.  Society  for  Savings,  32  Conn. 
191 — Hanna  v.  Allen  County.  8  Blackf.  S.'So 
— State  ex  rel.  Lakey  v.  Garton,  32  Ind. 
7,  2  Am.  Rep.  315 — State  v.  Fields,  98  Iowa. 
750,  62  N.  W.  653 — Mager's  Succession,  12 
Rob.  (La)  587— Howell  v.  State,  3  Gill,  27 
— People  ex  rel.  Hanover  Bank  v.  Tax  ft 
A.  Comrs.  37  Barb.  643 — ^People  ex  rel.  Ken- 
nedy V.  Tax  Comrs.  36  N.  Y.  448 — People 
ex  rel.  Pennsylvania  R.  Co.  v.  Wemple,  138 
N.  T.  5,  19  L.R,A.  696,  13  N.  E.  720— In- 
surance Co.  of  N.  A.  V.  Com.  35  Phlla.  Leg. 
Int.  366 — Philadelphia  ft  S.  Mail  S.  S.  Co.  v. 
Com.  44  Phlla.  Leg.  Int.  377 — Insurance  Co. 
of  N.  A.  V.  Com.  87  Pa.  181,  6  W.  N.  C.  181,  30 
Am.  Rep.  352 — Com  v.  Gloucester  Ferry  Co. 
98  Pa.  119,  10  W.  N.  C.  515,  38  Leg.  Int. 
413 — Pittsburg  V.  First  Nat.  Bank,  55  Pa. 
50 — Insurance  Co.  of  N.  A.  v.  Com.  87 
Pa.  183,  30  Am.  Rep.  352 — Southern  Exp.  Co. 
V.  Hood,  15  Rich.  L.  78,  94  Am.  Dec.  141 — 
Albrecht  v.  State,  8  Tex.  App.  226,  34  Am. 
Rep.  737 — Bx  parte  Williams,  31  Tex.  Crlm. 


5476 


TAXES,  I.  a,  2. 


Rep.  275,  21  L.R.A.  787,  20  S.  W.  680— 
Salt  Lake  City  Nat.  Bank  y.  Golding,  2  Utah. 
9— rCom.  v.  Jones,  82  Va.  795,  1  S.  B.  84. 

General  power  to  apportion  or  distrl* 
bute  burden. 

13.  Where  the  state  has  power  to  impose 
a  tax.  the  extent  and  the  proportion  to  which 
it  is  imposed  belongs  to  the  judgment  and 
discretion  of  the  state  only.  Erie  R.  Co.  v. 
Pennsylvania,  21  Wall.  492,  22:  595 

14.  When  any  public  work  is  authorized, 
it  rests  with  the  legislature,  unless  re- 
strained by  constitutional  provisions,  to  de- 
termine in  what  manner  the  means  to  defray 
its  costs  shall  be  raised.  It  may  apportion 
the  burden  ratably  among  all  the  counties  or 
other  particular  subdivisions  of  the  state, 
or  lay  the  greater  share,  or  the  whole,  upon 
that  county  or  portion  of  the  state  specially 
and  immediately  benefited  by  the  expendi- 
ture. Mobile  County  v.  Kimball,  102  U.  S. 
691,  26:  238 
Laramie  County  v.  Albany  County,  92  U.  S. 

307,  23:  552 

Cited  in  Washer  v.  Bullitt  County,  110  U.  S. 
504,  28  L.  ed.  251,  4  Sup.  Ct.  Rep.  249— 
Hagar  v.  Reclamation  Dlst.  No.  108,  111  U. 
S.  705,  28  L.  ed.  571,  4  Sup.  Ct.  Rep.  668 
— Spencer  v.  Merchant,  125  U.  S.  355,  31  L. 
ed.  767,  8  Sup.  Ct.  Rep.  921— Walston  v. 
Nevln.  128  U.  S.  582.  32  L.  ed.  546,  9  Sup. 
Ct.  Rep.  192 — Charlotte,  C.  ft  A.  R.  Co.  v. 
Glbbes.  142  U.  S.  395.  35  L.  ed.  1055,  12 
Sup.  Ct.  Rep.  255 — Fallbrook  I  trig.  District 
y.  Bradley,  164  U.  S.  157,  41  L.  ed.  388,  17 
Sup.  Ct.  Rep.  56^Bauman  v.  Ross,  167  U.  S. 
589,  42  L.  ed.  288,  17  Sup.  Ct.  Rep.  966 — 
Norwood  V.  Baker.  172  U.  S.  278.  43  L.  ed. 
447,  19  Sup.  Ct.  Rep.  187 — French  v.  Bar- 
ber i^sDhalt  Paving  Co.  181  U.  S.  351,  45  L. 
ed.  892,  21  Sup.  Ct.  Rep.  625 — St.  Louis 
Consol.  Coal  Co.  v.  Illinois,  185  U.  S.  207,  46 
L.  ed.  876,  22  Sup.  Ct.  Rep.  616— Billings  v. 
Illinois,  188  U.  S.  102,  47  L.  ed.  403,  23  Sup. 
Ct.  Rep.  272— Turlock  Irrlg.  District  ▼.  Wil- 
liams, 76  Cal.  371,  18  Pac.  379 — State  ex 
rel.  Bulkeley  v.  Williams,  68  Conn.  150,  48 
L.R.A.  493,  35  Atl.  24 — Rolph  v.  Fargo. 
7  N.  D.  668,  42  L.R.A.  657,  76  N.  W.  242— 
Webster  v.  Fargo,  9  N.  D.  210.  56  L.R.A.  157, 
82  N.  W.  732— District  of  Columbia  v.  Burg- 
dorf,  6  App.  D.  C.  480 — Craighill  v.  Van 
Riswick.  8  App.  D.  C.  219 — Stockton  v.  Pow- 
ell, 29  ITla.  37,  15  L.R.A.  47,  10  So.  688 — 
Adams  v.  Shelbyville,  154  Ind.  471.  49  L.R.A. 
SOO.  77  Am.  St.  Rep.  484.  57  N.  B.  114— 
State  ex  rel.  Lewis  v.  Smith,  158  Ind.  566, 
63  L.R.A.  123,  63  N.  B.  25— Revell  v.  An- 
napolis, 81  Md.  11,  31  Atl.  605 — Browne  v. 
Turner,  176  Mass.  13,  56  N.  E.  969 — Barber 
Asphalt  Paving  Co.  v.  French,  158  Mo.  543, 
54  L.R.A.  497,  58  S.  W.  934— Heman  v.  Al- 
len, 156  Mo.  550,  57  S.  W.  559 — Coonley  v. 
Albany,  132  N.  Y.  151.  30  N.  E.  382— 
Kimball  v.  Grantsville  City,  19  Utah.  377, 
45  L.R.A.  630,  57  Pac.  1 — Lancey  v.  King 
County.  15  Wash.  12,  34  L.R.A.  820,  45 
Pac.  645. 

15.  A  state  has  the  power  to  determine 
what  portions  of  her  territory  shall,  for  local 
purposes,  be  within  the  limits  of  a  city  and 
subject  to  its  government,  and  to  prescribe 
the  rate  of  taxation  at  which  such  portions 
shall  be  assessed.  Kelly  v.  Pittsburgh,  104 
U.  S.  78,  26:  658 
Cited  in   Fallbrook  Irrlff.  District  r.   Bradley, 


164  U.  S.  168,  41  L.  ed.  392,  17  Sup  Ct.  Rep. 
56— ^Forsyth  v.  Hammond,  166  U.  S.  518,  41 
L.  ed.  1100,  17  Sup.  Ct.  Rep.  665 — Thomas 
V.  Gay.  169  U.  S.  278.  42  L.  ed.  746.  18 
Sup.  Ct.  Rep.  340 — Williams  v.  Eggleston, 
170  U.  S.  310,  42  L.  ed.  1049,  18  Sup.  Ct. 
Rep.  617 — French  v.  Barber  Asphalt  Pavlni; 
Co.  181  U.  S.  335,  45  L.  ed.  886,  21  Sup. 
Ct.  Rep.  625 — Forsythe  v.  Hammond,  68 
Fed.  777 — Duncan  v.  Ramlsh.  142  Cal.  691, 
76  Pac.  661 — Taggart  v.  Claypool,  145  Ind. 
596.  32  L.R.A.  588,  44  N.  E.  18— State  ex  rel. 
White  V.  Barker,  116  Iowa,  102,  57  L.R.A. 
249,  93  Am.  St.  Rep.  222.  89  N.  W.  204— 
Salt  Creek  Valley  Turnp.  Co.  v.  Parks,  50 
Ohio  St.  581,  28  L.R.A.  773,  35  N.  E.  304, 
— Gay  V.  Thomas,  5  Okla.  21.  46  Pac.  578 
— ^Wood  V.  Qulmby,  20  R.  I.  490,  40  Atl.  161 
— People  V.  Daniels,  6  Utah,  300.  5  L.R.A. 
448,  22  Pac.  159— Kimball  v.  Grantsville 
City,  19  Utah.  390,  45  L.R.A.  634,  57  Pac. 
1— Davis  V.  Point  Pleasant,  32  W.  Va.  296, 
9  S.  E.  228 — South  Morgantown  v.  Morgan- 
town,  49  W.  Va.  731,  40  S.  E.  15. 

Nature  of  taxes. 

Direct  Taxes,  see  Internal  Revenue,  L 
b. 

16.  The  inherent  and  fundamental  nature 
and  character  of  a  tax  is  that  of  a  con- 
tribution to  the  support  of  the  government, 
levied  upon  the  principle  of  equal  and  uni- 
form apportionment  among  the  persons 
taxed,  and  any  other  exaction  does  not  come 
within  the  legal  definition  of  a  tax.  Pollock 
v.  Farmers'  Loan  &  T.  Co.  (Income  Tax 
Cases)  157  U.  S.  429,  15  Sup.  Ct.  Rep.  673, 

39:  759 

Cited  in  Peacock  v.  Pratt,  68  C.  C.  A.  52,  121 

Fed.  776— Re  Pell,  171  N.  Y.  57,  57  L.R.A. 

544,   89   Am.    St.    Rep.   791,   63   N.    E.    789. 

17.  A  tax  is  understood  to  be  a  charge — 
a  pecuniary  burden — for  the  support  of  gov- 
ernment. United  States  v.  Baltimore  &  0. 
R.  Co.  17  Wall.  322,  21:597 

18.  A  tax  is  a  demand  of  sovereignty;  a 
toll  is  a  demand  of  proprietorship.  Phila- 
delphia &  R.  R.  Co.  V.  Pennsylvania  (Case 
of  SUte  Freight  Tax)    15  Wall.  232, 

21:  146 

Cited  In   St.   Louis  v.   Western  U.  Teleg.  Co. 

148  U.  S.  97,  37  L.  ed.  383,  13  Sup.  Ct.  Rep. 

485 — St.  Louis  Brewing  Asso.  v.  St.  Louis, 

140  Mo.  430,  37  S.  W.  525. 

—editorial  note. 

[Fees  as  taxes,  within  constitutional  pro- 
visions relating  to  taxation.  1  L.R.A.(N.S.) 
153.] 

2.  Power  of  Municipal  Subdivisions, 

Impairment  of  Contract  Obligations  by  Re- 
stricting Taxing  Power  of  Municipal- 
ities, see  Constitutional  Law,  IV.  g,  4, 

♦  (14). 

Delegation  of  Power  to  Municipality,  see 
Constitutional  Law,  157. 

Power  of  Legislature  to  Alter  Municipal 
Taxing  Power,  see  Municipal  Corpora- 
tions, 30. 

Power  of  Municipality  to  Compromise  Dis- 

?ute  as  to  Taxes,  see  Municipal  Corpora- 
ions,  67-69. 

19.  The  city  of  Brownsville  possesses  no 
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inherent  power  to  tax.  The  power  vested  in 
it  by  ita  act  of  incorporation  is  confined  in 
its  exercise  to  taxation  for  ordinary  munic- 
ipal purposes  and  the  payment  of  debts  con- 
tracted in  the  ordinary  administration  of 
municipal  affairs.  Comrs.  of  Taxing  District 
V.  Loague,  129  U.  S.  493,  9  Sup.  Ct.  Rep.  327, 

32:  780 

Cited  in  Union  Bank  r.  Oxford,  90  Fed.  12 — 

Pettlt  V.  Duke,   10  Utah,  317,  37  Pac.  568. 

20.  The  subsequent  incorporation  of  coun- 
ties or  other  municipalities  will  include 
them  among  the  "municipal  or  other  corpo- 
rations" which  may  tax  the  real  or  personal 
property  of  the  railroad  company  chartered 
by  Ga.  Laws  1833,  p.  246,  although  a  county 
was  not  a  corporation  when  that  act  was 
passed.  Central  R.  &  Bkg.  Co.  v.  Wright, 
164  U.  S.  327,  17  Sup.  Ct.  Rep.  80,    41 :  454 

Editorial  notes. 

[Municipal  assessment  of  state  property. 
23  L.RjV.  807. 

Taxation  of  rural  lands  in  municipality. 
34  L.R.A.  193.] 

Constitutional  power  or  restriction. 

21.  The  Illinois  Constitution,  art.  9,  §  6, 
authorizing  counties,  townships,  etc.,  to  be 
vested  with  power  to  tax  for  corporate  pur- 
poses is  a  limitation  on  the  power  of  the 
legislature  to  authorize  taxation  by  public 
corporations  or  the  political  subdivisions  of 
the  state.  Weight  man  v.  Clark,  103  U.  S. 
256,  26:392 
DiaUnguished   in    Folsom   ▼.    Township   Ninety 

Six,   150  U.  S.  629,  40  L.  ed.  284,  16  Sup. 
Ct.  Rep.   174. 

Cited  in  O'Brien  v.  Wheelock,  184  U.  S.  467. 
46  L.  ed.  642,  22  Sup.  Ct.  Rep.  354 — 
Wetberell  v.  Devlne,  116  III.  635,  6  N.  E. 
24— Floyd  ▼.  Perrln,  30  S.  C.  13,  2  L.R.A. 
245,  8  S.  K.  14 — Neale  v.  County  Court,  43 
V>.  Va.  94,  27  S.  E.  370— Earles  v.  Wells. 
94  Wis.  296,  59  Am.  St.  Rep.  885,  68  N.  W. 
964. 

22.  The  niinois  Constitution  of  1870,  pro- 
viding that  a  municipal  corporation  shall 
provide  for  the  collection  of  a  direct  annual 
tax  sufficient  to  pay  the  interest  as  it  falls 
due,  and  the  principal  within  twenty  years 
from  the  time  (If  contracting  an  indebted- 
ness, removed  the  limitation  from  the  char- 
ter of  a  city  upon  the  power  to  tax  for  the 
payment  of  such  indebtedness  thereafter  in- 
curred. East  St.  Louis  v.  United  States  ex 
rel.  Amv  (East  St.  Louis  v.  Amy)  120  U. 
S.  600,  7  Sup.  Ct.  Rep.  739,  30:  798 
Cited  in  Wilson  v.  Board  of  Education,   12   S. 

I).    547,    81    N.    W^.    952 — East    St.    Louis    v. 
Ppople,    124    111.    665,    17   N.    E.   447. 

23.  Under  the  Tennessee  act  of  February 
8.  1870,  power  was  given  to  the  city  of 
Brownsville  to  tax  to  pay  interest  on,  and 
create  a  sinking  fund  for  the  redemption  of, 
bonds  authorized  to  be  issued  thereunder; 
but  this  power  was  abrogated  by  the  new 
state  Constitution  of  May  5,  1870.  Comrs. 
of  Taxing  District  v.  Loague,  129  U.  S.  493, 
9  Sup.  Ct.  Rep.  327,  32:  780 

24.  The  provision  of  a  state  Constitution, 
that  the  corporate  authorities  of  a  munici- 
pality may  be  vested  with  power  to  assess 


and  collect  a  tax  for  corporate  purposes,  is 
a  restriction  upon  the  class  of  persons  to 
whom  the  right  of  taxation  may  be  granted, 
and  the  purposes  for  which  it  may  be  exer- 
cised. Livingston  County  v.  Darlington,  101 
U.  S.  407,  25:  1015 

Cited  In  Harter  Twp.  ▼.  Kernochan,  103  U.  S. 

570,    26    L.    ed.    414— O'Brien    v.    Wheelock. 

184   U.   S.   467,   46   L.  ed.   642,   22   Sup.   Ct. 

Rep.  354— O'Brien  v.  Wheelock,  37  C.  C.  A. 

320,  95  Fed.  894— Wetberell  v.  Devine,  116 

111.   635,  6   N.   E.  24. 

25.  In  the  absence  of  any  settled  or  uni- 
form construction  to  the  contrary,  by  the 
supreme  court  of  the  state,  of  tlie  state 
Constitution  limiting  taxation  by  munici- 
pal corporations  to  corporate  purposes,  an 
act  of  the  Illinois  legislature  authorizing 
municipal  corporations  to  donate  money  to 
secure  the  location  within  their  limits  of 
the  state  reform  school  will  be  held  valid. 
Livingston  County  v.  Darlington,  101  U.  S. 
407,  25:  1015 
Cited  in  Cole  ▼.   La  Grange,   113  U.   S.   7.   2S 

L.  ed.  898,  5  Sup.  Ct.  Rep.  416 — Folsom  v. 
Township  Ninety  Six,  150  U.  S.  028,  40  L. 
ed.  284,  16  Sup.  Ct.  Rei».  i74 — Cole  v.  La 
Grange.  10  Fed.  878 — Coler  v.  Stanly  County. 
89  Fed.  265 — Southern  R.  Co.  v.  St.  Clair 
County,  124  Ala.  501,  27  So.  23 — Jackson 
County  V.  State.  147  Ind.  490.  46  N.  K.  OOS 
—Holt  ▼.  Antrim,  64  N.  H.  289,  9  Atl.  .^80 
— Floyd  V.  Perrin,  30  S.  C.  19,  2  L.R.A.  247. 
8  S.  E.  14 — Lund  v.  Chippewa  County.  93 
Wis.  652,   34   L.R.A.   136,  67  N.   W.  927. 

Implication    from  debt-making   power. 

Extent  of  Power  to  Tax  as  Limit  of 
Power  to  Incur  Debt,  see  Municipal 
Corporations,  70. 

26.  When  authority  is  granted  to  a  muni- 
cipality or  subdivision  of  a  state  to  contract 
an  extraordinary  debt  by  the  issue  of  nego- 
tiable securities,  it  has  power  to  levy  taxes 
sufficient  to  meet  such  debt  at  ma- 
turity, unless  the  law  which  confers  the  au- 
thority, or  some  general  law  in  force  at  the 
time,  clearly  manifests  a  contrary  legisla- 
tive intention.  County  Court  v.  United 
States  ex  rel.  Douglass,  105  U.  S.  733, 

26:  1220 
Countv  Court  v.  United  States  ex  rel  Hill, 

140 'U.  S.  41,  11  Sup.  Ct.  Rep.  697. 

35:  351 
Citizens'    Sav.    &    L.    Asso.    v.    Topeka,    20 

Wall.  655,  22:  455 

Distinffuished  in  United  States  ex  rel.  Ranker 

T.    New    Orleans,    2    Woods,    233,    Fed.    Cns. 

No.  15.871— Charlotte  v.  Shepard,  120  N.  C. 

416,  27  S.  E.  109. 

Cited  in  Ottawa  v.  Carey,  108  U.  S.  122,  27  L. 
ed.  674,  2  Sup.  Ct.  Rep.  361 — Quincy  v. 
Jackson  (Quincy  v.  United  States)  113  U.  S. 
336,  28  L.  ed.  1003,  5  Sup.  Ct.  Rep.  544 — 
United  States  ex  rel.  Hiil  t.  Scotland  County 
Judges,  32  Fed.  716 — United  States  ex  rel. 
Spitzer  v.  Cicero.  41  Fed.  86 — Breckinridpe 
('ounty  v.  McCracken,  9  C.  C.  A.  447,  22  U. 
S.  App.  115,  61  Fed.  196 — Sarin j?8  &  L. 
A.sso.  V.  Alturas  County,  65  Fed.  683 — Stry- 
ker  V.  Grand  County,  23  C.  C.  A.  293.  40 
U.  S.  App.  583,  77  Fed.  574— Sutherland- 
Innes  Co.  v.  Kvart.  30  C,  C.  A.  310,  58  U. 
S.  App.  335,  86  Fed.  602— Cleveland  v.  Unit- 
Pfi  States.  49  C.  C.  A.  387.  Ill  Fed.  .345— 
Kent  V.  United  States,  51  C.  C.  A.  193,  113 


5478 


TAXES,  I.  a,  2. 


Fed.  236 — Stanly  County  ▼.  Coler,  61  C.  C. 
A.  398,  113  Fed.  724— United  States  ex  rel. 
Kil Patrick  y.  Capdetielle,  55  C.  C.  A.  426, 
118  Fed.  814 — United  States  ex  rel.  Mass- 
Uch  y.  Saunders,  50  C.  C.  A.  398,  124  Fed. 
128 — Security  Sav.  Bank  ft  T.  Co.  ▼.  Hlnton, 
07  Cal.  210,  32  Pac.  3 — Charlotte  y.  Sbepard, 
122  N.  C.  603,  20  S.  E.  842^State  ex  rel. 
Clyde  V.  Bristol,  109  Tenn.  324,  70  S.  W. 
1031— Austin  y.  Nalle,  85  Tex.  542,  22  S. 
W.  068 — Crockett  y.  Barre,  66  Vt.  272,  20 
Atl.  147 — Gay  y.  New  Whatcom,  26  Wash. 
396,  67  Pac.  88 — Oconto  City  Water  Supply 
Co,  V.  Oconto,  105  Wis.  86,  80  N.  W.  1113. 

27.  When  the  legislature  of  a  state  au- 
thorizes a  municipality  to  contract  a  debt 
by  bond,  it  intends  to  authorize  it  to  levy 
such  taxes  as  are  necessary  to  pay  the  debt, 
unh'ss  there  is  in  the  act  itself,  or  in  some 
general  statute,  a  limitation  upon  the  power 
of  taxation  which  repels  such  an  inference. 
United  States  ex  rel.  Huidekoper  v.  County 
Court,  99  U.  S.  582,  25:  331 
Explained    in    Ralls    County    Court    y.    United 

States,  105  U.  S.  738,  26  L.  ed.  1222. 

Cited  in  Ralls  County  Court  y.  United  States, 
105  U.  S.  736,  26  L.  ed.  1222— Qulncy  y. 
Jackson  (Qulncy  y.  United  States)  113  U. 
S.  338,  28  L.  ed.  1003,  5  Sup.  Ct.  Rep.  544 
— Beaulieu  y.  Pleasant  Hill,  4  McCrary,  557, 
14  Fed.  225 — United  States  ex  rel.  Spitzer 
y.  Cicero.  41  Fed.  86 — United  States  ex  rel. 
Baer  y.  Key  West,  23  C.  C.  A.  666,  41  U.  S. 
App.  726,  78  Fed.  91 — State  ex  rel.  Clyde  y. 
Bristol,  109  Tenn.  324,  70  S.  W.   1031. 

28.  When  authority  to  borrow  money  or 
incur  an  obligation,  in  order  to  execute  a 
public  work,  is  conferred  upon  a  municipal 
corporation,  the  power  to  levy  a  tax  for  the 
payment  of  the  money  or  the  discharge  of 
the  obligation  accompanies  the  authority, 
without  any  special  mention  that  such 
power  is  granted.  Quincy  v.  United  States 
ex  rel.  Jackson  (Quincy  v.  Jackson)  113  U. 
S.  332,  5  Sup.  Ct.  Rep.  544,  28:  1001 
Cited  in  Breckinridge  County  y.  McCracken,  9 

C.  C.  A.  447,  22  U.  S.  App.  115,  61  Fed.  196 
— Savings  &  L.  Asso.  y.  Alturas  County,  65 
Fed.  683— Cleveland  v.  United  States,  49  C. 
C.  A.  387.  Ill  Fed.  345— United  States  ex 
rel.  Kllpatrlck  v.  Capdevlelle,  55  C.  C.  A. 
426,  118  Fed.  814— Taylor  y.  McFadden.  84 
Iowa,  271,  60  N.  W.  1070— Chicago.  K.  & 
N.  R.  Co.  V.  Manhattan.  45  Kan.  422,  25 
Pac.  879— State  ex  rcl.  Clyde  v.  Bristol.  109 
Tenn.  324.  70  S.  W.  1031— State  ex  rel.  Mar- 
inette, T.  &  W.  R.  Co.  y.  Tomahawk,  96  Wis. 
80,  71  N.  W.  86. 

29.  Legislative  authority  to  a  municipal 
corporation  to  issue  bonds  carries  with  it, 
by  implication,  power  to  levy  and  collect 
taxes  to  pay  the  same.  Parkersburg  v. 
Brown,  106  U.  S.  487,  1  Sup.  a.  Rep.  442, 

27:  238 
Cited  in  Quincy  v.  Jackson  (Quincv  y.  United 
States)  113  U.  S.  .338.  28  L.  ed.  1003,  5  Sup. 
Ct.  Rep.  544 — Savings  &  L.  Asso.  v.  Alturas 
County,  65  Fed.  683— United  States  ex  rel. 
Kllpatrlck  v.  Capdevlelle,  55  C.  C.  A.  427, 
118  Fed.  815. 

30.  A  statute  which  authorizes  towns  to 
contract  debts  or  other  obligations  payable 
in  money  implies  the  power  to  levy  taxes 
to  pay  them.  Citizens'  Sav.  &  L.  Asso.  v. 
Topeka.  20  Wall.  655,  22:  455 
Cited  In  United  States  y.  New  Orleans,  98  U. 


S.  394,  25  L.  ed.  226 — United  States  y.  Coun- 
ty Court.  99  U.  S.  589,  25  L.  ed.  332— Ralls 
County  Court  v.  United  States,  105  U.  S.  730, 
26  L.  ed.  1222 — Quincy  y.  Jackson  (Quincy 
y.  United  States)  113  U.  8.  337,  28  L.  .ed. 
1001,  5  Sup.  Ct.  Rep.  544 — Scotland  County 
Court  y.  United  States,  140  U.  S.  46,  35  L., 
ed.  353,  11  Sup.  Ct.  Rep.  697 — Brooks  v. 
Memphis,  3  Cent.  L.  J.  358,  Fed.  Cas.  No. 
1.954 — Goelet  v.  Elizabeth,  Fed.  Cas.  No. 
5,502 — Ex  parte  Parsons.  1  Hughes,  284. 
Fed.  Cas.  No.  10,774— Sibley  v.  Mobile,  3 
Woods,  539,  Fed.  Caa.  No.  12,829— United 
States  y.  Elizabeth,  9  Rep.  233,  Fed.  Cas. 
No.  15,041a — United  States  ex  rel.  Douglas 
y.  County  Court  Justices,  5  Dili.  195.  Fed. 
Cas.  No.  15.503 — llnlted  States  ex  rel.  Ranger 
y.  New  Orleans.  2  Woods,  233,  Fed.  Cas.  No. 
15,871— ^Breckinridge  County  y.  McCracken, 
9  C.  C.  A.  446,  22  U.  S.  App.  115,  61  Fed. 
195 — Savings  ft  L.  Asso.  v.  Alturas  County, 
65  Fed.  683 — Strykcr  v.  Grand  County,  23 
C.  C.  A.  293,  40  U.  S.  App.  583,  77  Fed. 
574 — United  States  ex  rel.  Baer  y.  Key  West, 
23  C.  C.  A.  666,  41  U.  S.  App.  726.  78  Fed. 
91— Deuel  County  y.  First  Nat.  Bank,  30 
C.  C.  A.  32,  58  U.  S.  App.  679,  86  Fed.  266 
— Little  Rock  y.  United  States,  43  C.  C.  A. 
204,  103  Fed.  421— Cleveland  v.  United 
States,  49  C.  C.  A.  387,  111  Fed.  344 — Unit- 
ed States  ex  rel.  Kllpatrlck  y.  Capdevlelle, 
55  C.  C.  A.  426.  118  Fed.  814— United  States 
ex  rel.  Masslich  y.  Saunders,  59  C.  C.  A. 
308,  124  Fed.  128— Peoria,  D.  ft  E.  R.  Co. 
y.  People,  110  111.  408,  6  N.  E.  497— State 
ex  rel.  De  Leon  y.  New  Orleans,  34  La 
Ann.  482 — State  ex  rel.  Hahn  v.  Young.  20 
Minn.  545.  9  N.  W.  737— Laughlln  y.  Santa 
Fe  County,  3  N.  M.  426,  5  Pac.  817— 
Floyd  y.  Perrin,  30  S.  C.  17.  2  L.R.A.  247. 
8  S.  E.  14— State  ex  rel.  Clyde  y.  Bristol, 
109  Tenn.  324,  70  S.  W.  1031— Oconto  City 
Water  Supply  Co.  y.  Oconto.  105  Wis.  86,  80 
N.  W.  1113. 

31,  When  a  county  court  has  power  to 
protect  the  interest  and  credit  of  the  county 
in  respect  to  bonds  it  has  legally  issued  for 
stock,  it  has  power  to  levy  and  collect  a  tax 
sufficient  to  pay  the  bonds  and  the  interest 
accruing  thereon.  County  Court  v.  United 
States  ex  rel.  Hill,  140  U.  S.  41,  11  Sup.  Ct. 
Rep.  697,  35:  351 

32.  Where  a  municipality  is  permitted  to 
incur  indebtedness  for  public  improvements, 
and  to  levy  a  tax  to  pay  it,  not  to  exceed  a 
certain  percentage  upon  the  assessed  value 
of  taxable  property  for  each  year,  and  there 
is  no  express  provision  against  a  special 
tax  in  addition,  such  additional  taxes  may 
be  levied  for  its  payment.  United  States  ex 
rel.  Johnston  v.  County  Court,  96  U.  S.  211, 

24:  628 
TAmited    In    United    States   ex    rel.    Morton    y. 
King.  74  Fed.  498. 

Distingui8hed  in  Redmon  y.  Chacey,  7  N.  D.  234, 
73  N.  W.  1081. 

Cited  In  United  States  v.  County  Court.  99  U. 
S.  589.  25  L.  ed.  332 — Knox  County  Court  y. 
TTnlted  States,  109  U.  S.  220.  27  L.  ed.  915. 
3  Sup.  Ct.  Rep.  131— Clay  County  y.  McAleer 
(Clay  County  v.  United  States)  115  U.  S. 
619,  29  L.  ed.  483,  6  Sup.  Ct.  Rep.  199 — 
Macon  County  Court  v.  Huidekoper  (Macon 
County  Court  v.  United  States)  134  U.  8. 
336.  33  L.  ed.  916.  10  Sup.  Ct.  Rep.  491 
— United  States  ex  rel.  Douglass  v.  Count v 
Ct.  Justices,  5  Dill.  198,  Fed.  Cas.  No.  15.503 
— United  States  ex  rel.  Wells  v.  County 
Court,   1  McCrary,  609,  5  Fed.  558 — United 
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States  T.  Knox  County.  2  McCrary,  027,  5 
Fed.  658 — Kimball  v.  Grant  County,  21  Fed. 
147_-Merrlll  v.  Montlcello,  22  Fed.  594— 
Portland  Say.  Bank  ▼.  EvansvIIle,  25  Fed. 
391 — United  States  ex  rel.  Jones  y.  Macon 
County  Court,  35  Fed,  483 — United  States 
ex  rel.  ITarshman  y.  Brown,  41  Fed.  483 — 
United  States  ex  rel.  Dayls  y.  Knox  County, 
51  Fed.  881 — Darlington  y.  Atlantic  Trust 
Co.  24  C.  C.  A.  260,  42  U.  S.  App.  236,  78 
Fed.  599 — Deuel  County  v.  First  Nat.  Bank, 
30  C.  C.  A.  32,  58  U.  S.  App.  579,  86  Fed. 
266 — Ft.  Madison  Water  Co.  y.  Ft.  Madison, 
110  Fed.  905 — Franklin  County  y.  Gardiner 
Sav.  Inst.  55  C.  C.  A.  625.  119  Fed.  47 — 
United  States  ex  rel.  Massllch  y.  Saunders, 
59  C.  C.  A.  398,  124  Fed.  128— State  ex  rel. 
Hudson  y.  Trammel,  106  Mo.  517,  17  S.  W. 
502— Ayery  y.  Job,  25  Or.  520.  36  Pac. 
293 — Eaton  y.  Mlmnaugh,  43  Or.  476,  73  Pac. 
754 — State  ex  rel.  Clyde  y.  Bristol,  109  Tenn. 
324,  70  S.  W.  1031— Seymour  v.  Frost,  25 
Wash.  647,  66  Pac.  90 — Gay  y.  New  What- 
com, 26  Wash.  896,  67  Pac.  88 — Fowler  y. 
Superior,  85  Wis.  420,  54  N.  W.  800. 

liimltations  on  local  power. 

33.  The  limit  on  taxation  imposed  by  a 
city'.s  charter  cannot  be  made  to  apply  to 
indebtedness  in  aid  of  railroad  construction 
created  prior  to  its  passage,  when  accom- 
panied with  power  in  the  city  at  the  time 
it  was  created  to  impose  taxation  sufficient 
to  discharge  it.  Quincy  v.  United  States 
(Quincy  v.  Jackson)  113  U.  S.  332,  5  Sup. 
Ct.  Rep.  544,  28:  1001. 

34.  A  city  charter  prohibiting  any  annual 
levy  of  taxes  to  pay  the  debts  and  meet  the 
general  expenses  of  the  city  in  excess  of 
fifty  cents  on  each  $100  of  the  assessed  value 
of  its  real  and  personal  property  relates  to 
debts  and  expenses  incurred  for  ordinary 
municipal  purposes,  and  does  not  forbid  the 
levy  of  a  tax  to  defray  an  indebtedness  aris- 
ing from  railroad  subscriptions.  Quincy  v. 
United  States  (Quincy  v.  Jackson)  113  U. 
S.  332,  5  Sup.  Ct.  Rep.  544,  28:  1001 

Taxation  of  unorganized  territory  at- 
tached to  county. 

Taxation  of  Cattle  Grazing  on  Unorgan- 
ized Territory,  see  infra,  310. 

35.  Where  the  unorganized  territory  in 
a  state  is  attached  by  the  laws  of  the  state 
to  one  of  the  counties  for  judicial  and  rev- 
enue purposes,  the  authorities  of  that  county 
may  levy  taxes  upon  property  in  such  ter- 
ritory outside  of  the  county.  Union  P.  R. 
Co.  V.  Peniston,  18  Wall.  5,  21 :  787 

b.  Equality  and  Uniformity;  Dlacritni' 

nation. 

1.  In  General, 

Uniformity  of  Collection,  see  infra,  617. 

Equal  Protection  and  Privileges,  see  Consti- 
tutional Law,  IV.  a,  4. 

Sufficiency  of  Evidence  of  Discrimination 
Against  Nonresident  Owner,  sec  Evi- 
dence, 2437. 

Constitutional  guaranties  generally. 

Equal  Protection  and  Privileges  as  to, 


Inequality  in  Inheritance  Tax,  see  Con- 
stitutional Law,  335. 

Uniformity  in  Dutieu,  Imposts,  and  Ex- 
cises, see  Duties,  2-4,  101. 

Violation  of,  as  Ground  for  Injunction, 
see  Injunction,  147-149. 

In  Federal  Taxation,  see  Internal  Rev- 
enue, I.  b. 

36.  Constitutional  requirements  of  uni- 
formity and  equality  in  taxation  refer  only 
to  state,  and  not  to  municipal,  taxation. 
Louisiana  ex  rel.  Southern  Bank  v.  Pilsbury, 
105  U.  S.  278,  26:  1090 
Distinguished  In  Daly  v.  Morgan,  69  Md.  486, 

1  L.R.A.  765,  16  Atl.  287— Levi  v.  Louis- 
ville, 97  Ky.  404.  28  L.R.A.  483,  30  S.  W. 
973. 

Cited  in  Hager  v.  Reclamation  Dist.  No.  108, 
111  U.  S.  705,  28  L.  ed.  571,  4  Sup.  Ct.  Rep. 
663 — Daly  v.  Morpran,  69  Md.  486,  1  L.R.A. 
765.  16  Atl.  287— Nugent  v.  Jackson,  72  Miss. 
1056,  18  So.  493 — Mound  City  Land  ft  Stock 
Co.  V.  Miller.  170  Mo.  265.  60  L.R.A.  205, 
94  Am.  St.  Rep.  727,  70  S.  W.  721. 

37.  All  property,  not  exempt,  must  be 
taxed  uniformly  throughout  the  tax  district. 
Pine  Grove  Twp.  v.  Talcott,  19  Wall.  666, 

22:  227 
Cited  In  Verdery  v.  Summervllle,  82  Ga.  141. 
8  S.  E.  213 — Jackson  County  v.  State,  155 
Ind.  609,  58  S.  W.  1037— State  ex  rel.  South- 
em  Bank  v.  Pilsbury,  31  La.  Ann.  16 — Re 
State,  97  Me.  698,  Appx. — Daly  v.  Morgan, 
69  Md.  471,  1  L.R.A.  761.  16  Atl.  287— 
Boston,  C.  ft  M.  R.  Co.  v.  State,  60  N.  H. 
95 — State  Assessors  v.  Central  R.  Co.  48  N. 
J.  L.  837,  4  Atl.  678 — Rule  v.  FayettevIUe. 
79  N.  C.  274— Pryor  v.  Bryan,  11  Okla.  364. 
66  Pac.  348 — Oermanla  Sav.  Bank  v.  Darling- 
ton. 50  S.  C.  871,  27  S.  B.  846— Rutland  R. 
Co.  V.  Central  Vermont  R.  Co.  63  Vt.  23.  10 
L.R.A.  565.  8  Inters.  Com.  Rep.  491,  21  Atl. 
262— Day  v.  Roberts,  101  Va.  251,  43  S.  B. 
362. 

38.  A  tax  is  uniform,  within  the  meaning 
of  the  constitutional  provision  on  that  sub- 
ject, when  it  operates  with  the  same  effect 
in  all  places  where  the  subject  is  found ;  and 
it  is  not  wanting  in  such  uniformity  because 
the  thing  taxed  is  not  equally  distributed 
in  all  parts  of  the  United  States.  Edye  v. 
Robertson  (Head  Money  Cases)  112  U.  S. 
580,  5  Sup.  Ct.  Rep.  247,  28:  798 
Cited  In  Pollock  r.  Farmers*  Loan  ft  T.  Co.  157 

U.  S.  593,  39  L.  ed.  823,  15  Sup.  Ct.  Rep. 
673 — Pollock  V.  Farmers*  Loan  ft  T.  Co.  158 
n.  S.  603.  39  L.  ed.  1145.  15  Sap.  Ct.  Rep. 
912 — Knowlton  ▼.  Moore,  178  U.  S.  86,  44 
L.  ed.  987,  20  Sup.  Ct.  Rep.  747 — Downos 
V.  BIdwell.  182  U.  S.  862,  45  L.  ed.  1131,  21 
Sup.  Ct.  Rep.  770 — Patton  v.  Brady,  184 
tJ.  S.  622.  46  L.  ed.  720,  22  Sup.  Ct.  Rep. 
493 — State  Assessors  v.  Central  R.  Co.  48  N. 
J.  L.  200,  4  AU.  578. 

39.  If  a  particular  tax  bears  heavily  up- 
on a  corporation  or  a  class  of  corporations,  it 
cannot,  for  that  reason  only,  be  pronounced 
unconstitutional.  Veazie  Bank  v.  Fenno.  8 
WalL  533,  19:  482 

40.  The  uniformity  in  taxation  required 
by  a  state  Constitution  is  violated  by  levy- 
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upon  the  real  estate  of  the  city.    Gilman  v. 
Sheboygan,  2  Black,  510,  17:  305 

Cited  In  Pine  Grove  Twp.  v.  Talcott,  19  Wall. 
675,  22  L.  ed.  282— Re  Meador,  1  Abb. 
(U.  S.)  327,  Fed.  Cas.  No.  9,375 — Muscatine 
V.  Mississippi  ft  M.  R.  Co.  1  Dill.  542,  Fed. 
Cas.  No.  9,971 — Mobile  v.  Stonewall  Ins.  Co. 
53  Ala.  583 — Verdery  v.  Summerville,  82 
Ga.  140,  8  S.  B.  213 — Jaclcson  County  y. 
State,  155  Ind.  609,  58  N.  E.  1037— New 
Orleans  v.  Davidson,  30  La.  Ann.  556 — State 
ex  rel.  Southern  Bank  v.  Pilsbury,  31  La. 
Ann.  16— Daly  v.  Morgan,  69  Md.  483,  1  L.R. 
A.  764,  16  Atl.  287— Boston.  C.  ft  M.  B.  Co. 
V.  State,  6Q  N.  H.  95 — State  Assessors  v.  Cen- 
tral R.  Co.  48  N.  J.  L.  337,  4  Atl.  578. 

Proportionateness. 

41.  Taxes  imposed  and  levied  under  the 
Constitution  of  Massachusetts  must  be  pro- 
portional ;  and  the  due  exercise  of  the  power 
requires  an  estimate  or  valuation  of  all  the 
property  in  the  state,  and  that  the  assess- 
ment upon  each  individual  shall  be  according 
to  his  proportion  of  that  property.  Provident 
Inst,  for  Sav.  v.  Massachusetts,  6  Wall.  611, 

18:  907 

42.  Under  the  Constitution  of  Massachu- 
setts giving  the  legislature  power  to  impose 
and  levy  proportional  and  reasonable  assess- 
ments, rates,  and  taxes,  the  legislature  has 
no  power  to  select  particular  persons  or  com- 
panies, or  particular  articles  of  property,  to 
bear  the  exclusive  burdens  of  taxation. 
Provident  Inst.  v.  Massachusetts,  6  Wall. 
611,  18:  907 
Cited  in  Day  v.  Bnffinton,  8  Cliff.  392,  Fed.  Cas. 

No.  3,676. 

Double  taxation. 

Taxation  in  Two  Different  States,  see 
infra,  315. 

Double  Assessment  for  Public  Improve- 
ment, see  Constitutional  Law,  576; 
Public  Improvements,  34,  34a. 

Striking  out  Defense  of,  see  Pleading, 
266. 

43.  There  is  nothing  in  the  Federal  Con- 
stitution which  forbids  double  or  unequal 
taxation  by  the  states.  Davidson  v.  New  Or- 
leans, 96  U.  S.  97,  24:  616 
Cited  in  Scranton  v.  Wheeler,  179  U.  8.   180, 

45  L.  ed.  144,  21  Sup.  Ct.  Rep.  48 — Recla- 
mation DIst.  No.  108  V.  Hagar,  6  Sawy.  568, 
4  Fed.  369— Cincinnati,  L.  &  N.  R.  Co.  v.  Cin- 
cinnati, 62  Ohio  St.  474,  49  L.R.A.  569,  57 
N.  E.  229— Gray  v.  Stiles,  6  Olcla.  543,  49 
Pac.  1083 — State  ex  rel.  Jennings  Bros.  In- 
vest. Co.  V.  Armstrong.  19  Utah.  128.  56 
Pac.  1076 — ^Pacific  Nat.  Banlc  v.  Pierce  Coun- 
ty, 20  Wash.  679,  56  Pac.  936 — Hennessv 
V.  Douglas  County,  99  Wis.  151,  74  N.  W. 
983. 

44.  Double  taxation  is  never  to  be  pre- 
sumed. Tennessee  v.  Whitworth,  117  U.  S. 
129,  6  Sup.  Ct.  Rep.  645,  29:  830 
Cited  in   Stroh  ▼.  Detroit,   131   Mich.   117,   90 

N.   W.    1029. 

45.  The  taxation  of  the  capital  stock  of  a 
corporation  and  the  shares  of  stock  in  the 
hands  of  the  shareholders  is  not  double  tax- 
ation. Bank  of  Commerce  v.  Tennessee  use 
of  Afpmphis,  161  U.  S.  134,  16  Sup.  Ct.  Rep. 
456,  40:  645 
Cited  in  Louisiana  ▼.  New  Orleans   (I^uisiana 


ex  rel.  Citisens*  Bank  ▼.  Board  of  Assetsora) 
167  U.  S.  402,  42  L.  ed.  213,  17  Sup.  Ct. 
Rep.  1000 — Owensboro  Nat.  Bank  v.  Owena- 
boro,  173  U.  S.  681,  43  L.  ed.  867,  19  Sup. 
Ct.  Rep.  537 — Union  ds  Planters'  Bank  y. 
Memphis,  189  U.  S.  74,  47  L.  ed.  716,  23  Sup. 
Ct.  Rep.  604 — Delaware,  L.  it  W.  R.  Co.  v. 
Pennsylvania,  198  U.  S.  354,  49  L.  ed.  1082, 
25  Sup.  Ct.  Rep.  669— Illinois  Nat.  Bank  v. 
Kinsella,  201  111.  43,  66  N.  E.  338 — Hancock 
V.  Singer  Mfg.  Co.  62  N.  J.  L.  347,  42  L.R.A. 
862,  41  Atl.  846— Union  ft  Planters'  Bank  y. 
Memphis.  101  Tenn.  166,  46  S.  W.  557— Sec- 
ond  Ward  Sav.  Bank  y.  Milwaukee,  94  Wis. 
I      593,  69  N.  W.  350. 

46.  It  is  not  double  taxation  to  assess  land 
to  the  owner  and  the  mortgage  to  the  mort- 
gagee, in  the  respective  proportions  which 
their  interests  bear.  Savings  &  L.  Soc.  v. 
Multnomah  County,  169  U.  S.  421,  18  Sup. 
Ct.  Rep.  392,  42:  803 

Different   modes   for   different   proper- 
ties. 

47.  The  uniformity  of  taxes  in  respect  to 
persons  and  property,  prescribed  by  the 
Illinois  Constitution,  does  not,  under  the 
decisions  of  the  courts  of  that  state,  forbid 
the  legislature  from  commuting  the  burdens 
of  general  and  specific  taxes  or  assessmenta 
with  individuals  or  corporate  bodies  for 
what  they  may  deem  an  equivalent.  Chi- 
cago v.  Sheldon,  9  Wall.  50,  19:  594 
Cited  in  New  Orleans  v.  Houston,  119  U.  S.  272, 

30  L.  ed.  413,  7  Sup.  Ct.  Rep.  198 — Wetherell 
V.  Devine,  116  111.  643,  6  N.  E.  24. 

48.  Under  the  Constitution  of  Kentucky 
there  is  nothing  to  forbid  the  classification 
of  property  for  purposes  of  taxation,  and 
the  valuation  of  different  classes  by  diflfer- 
ent  methods.  Cincinnati,  N.  O.  &  T.  P.  R, 
Co.  V.  Kentucky  (Kentucky  Railroad  Tax 
Cases)  115  U.  S.  321,  6  Sup.  Ct.  Rep.  57, 

29:  414 

49.  The  legislature  may  authorize  differ- 
ent modes  of  assessment  for  different  prop- 
erties, providing  the  rule  of  assessment  is 
the  same.  Winona  &  St.  P.  Land.  Co.  v. 
Minnesota,  159  U.  S.  526,  16  Sup.  Ct.  Rep. 
83,  40: 247 

50.  It  is  not  a  violation  of  the  rule  aa  to 
uniformity  of  taxation  that  the  owner  of 
national  bank  shares  is  taxed  upon  them 
elsewhere  than  at  his  residence,  if  all  per- 
sons owning  the  same  -kind  of  property  are 
taxed  as  he  is  taxed.  Tappan  v.  Merchants' 
Nat.  Bank,  19  Wall.  490,  22:  189 

UnequRl  remedy  for  eqnalizatfon. 

51.  Under  the  Constitution  of  Ohio,  de- 
claring that  "laws  shall  be  passed,  taxing 
by  a  uniform  rule  all  moneys,  credits,  in- 
vestments in  bonds,  stocks,  joint-stock  com- 
panies, or  otherwise,  and  also  all  the  real 
or  personal  property  according  to  its  true 
value  in  money,"  where  the  legislature  has 
passed  laws  providing  separate  state  boards 
of  equalization  for  real  estate,  for  railroad 
capital,  and  for  bank  shares,  but  there  is 
no  state  board  to  equalize  personal  property, 
including  all  other  moneyed  capital,  the 
lonridation  is  not  void;  because  if  local 
assessors    would    discharge   their    duty    by 
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assessing  all  property  at  its  actual  value, 
the  operation  of  the  equalizing  boards 
would  work  no  inequality  of  taxation. 
Cummings  v.  Merchants'  Nat.  Bank,  101  ^U. 
S.  153  25:  903 

52.  The  lack  of  any  provision  for  an 
equalization  of  railroad  property  with  other 
property  in  the  state  in  Mich.  Pub.  Acts 
1901,  act  No.  173,  authorizing  the  taxation 
of  railroad  property  at  the  average  rate  of 
taxation  imposed  on  other  property  in  the 
state,  does  not  vitiate  the  assessment,  where 
the  statute  names  the  time  and  place  for  the 
sessions  of  the  assessing  board,  and  gives  to 
any  person  or  company  interested  the  right 
to  be  hoard,  and  authorizes  the  board  to  cor* 
io?t  the  valuation.  Michigan  C.  R.  Co.  v 
I'owcrs,  201  U.  S.  245,  26  Sup.  Ct.  Rep. 
459,  50: 744 

L<)c:il    tnxcs    for    local    purposes;    tax 
districts. 
Uniformity    of    Taxation    Throughout 

Tax  District,  see  supra,  37. 
Tux   Districts   for  Local   Improvement, 

see   Public  Improvements,   13,   27- 

31,  49. 

53.  A  state  legislature  is  not  prohibited 
from  declaring  what  districts  shall  be 
liable  to  taxation  for  local  uses  by  provi- 
sions in  the  state  Constitution  requiring  the 
taxation  of  all  property  within  the  taxing 
district,  forbidding  the  exemption  of  any 
property  except  such  as  is  permitted  by 
the  Constitution,  and  requiring  that  taxes 
shall  be  equal  and  uniform.  United  States 
ex  rel  Brown  v.  Memphis,  97  U.  S.  284, 

24:  937 
Cited  In  Toney  v.  Macon,  119  Ga.  87,  46  S. 
E.  80 — Jackson  County  v.  State,  147  Ind. 
490,  46  N.  E.  908 — Daly  v.  Morgan,  60  Md. 
470,  1  L.R.A.  761,  16  Atl.  287— Barber  As- 
phalt Paving  Co.  V.  French,  168  Mo.  554,  54 
L.R.A.   500,   58   S.   W.   034. 

54.  An  Indian  reservation  attached  to  a 
county  for  judicial  purposes  by  order  of 
the  supreme  court  of  the  territory  of  Okla- 
homa pursuant  to  the  organization  act  of 
May  2,  1890,  §  9  (26  Stat,  at  L.  81,  85,  chap. 
182),  was  not,  by  Okla.  Sess.  Laws  1895, 
chap.  43,  art.  6,  making  personal  property 
in  such  reservations  subject  to  taxation  in 
the  counties  to  which  they  were  so  attached, 
so  made  a  part  of  the  same  taxing  district 
as  the  county  as  to  render  invalid  for  want 
of  uniformity  Okla.  Sess.  Laws  1899,  p.  216, 
limiting  the  right  of  taxation  in  such  reser- 
vations to  taxes  for  territorial  and  court 
purposes.  Foster  v.  Pryor,  189  U.  S.  325. 
23   Sup.  Ct.  Rep.  549,  47:  835 

Classification    of    lands    or    personalty 
generally. 

55.  Tlie  taxation  of  personal  property  only 
on  an  Indian  reservation  is  not  an  unjust 
discrimination.  Thomas  v.  Gay,  169  U.  S. 
264,  18  Sup.  Ct.  Rep.  340,  42:  740 

56.  The  assessment  of  cattle  kept  and 
grazed  on  an  Indian  reservation  within  an 
unorganized  county  at  a  different  time 
from  that  provided  for  assessing  such  prop- 
erty in  the  organized  county  to  which  the 
lands  are  attached  does  not  violate  the  prin- 


ciple of  uniformity  or  operate  as  an  unjust 
discrimination,  but  this  is  a  matter  of  reg- 
ulation within  the  discretion  of  the  legisla- 
ture. Thomas  v.  Gay,  169  U.  S.  264,  18  Sup. 
Ct.  Rep.  340,  42:  740    * 

Cited  in  Florida  C.  ft  P.  R.  Co.  v.  Reynolds,  183 

U.   S.  479,  46  L.  ed.  287,  22   Sup.  Ct.   Hep. 

176 — Russell  v.  Green,  10  Okla.  342,  62  Pac. 

817 — Pryor  v.  Bryan,  11  Okla.  359,  66  Pac. 

348 — Cosier  v.  McMillan,  22  Mont.   489,   56 

Pac.  965. 

57.  A  state  statute  providing  for  the  as- 
sessment of  back  taxes  on  real  estate,  with- 
out making  it  apply  to  personal  property 
also,  does  not  violate  the  Federal  Constitu- 
tion. Winona  &  St.  P.  Land  Co.  v.  Minne- 
sota, 159  U.  S.  526,  16  Sup.  Ct.  Rep.  83, 

40:  247 
Cited  In   Florida  C.  ft  P.   R.  Co.  v.  Reynolds. 
183  U.   S.   481,  46   L.  ed.  288,  22   Sup.   Ct. 
Rep.  176. 

58.  Lands  granted  to  aid  in  the  construc- 
tion of  the  Northern  Pacific  Railroad  by 
the  act  of  Congress  of  July  2,  1864,  whicli 
are  outside  of  its  right  of  way  and  are  not 
used  in  its  business  as  a  common  carrier, 
are  in  a  materially  different  condition  from 
lands  absolutely  owned  by  an  individual,  so 
as  to  justify  a  classification  thereof  for 
taxation  by  a  different  method  and  upon  dif- 
ferent lines  than  the  lands  of  individuals. 
Mcllenry  v.  Alford,  168  U.  S.  651,  18  Sup. 
Ct.  Rep.  242,  42:  614 

Railroads  and  the  like. 

Liability  of  County  Treasurer  under 
Void  Sale,  see  infra,  562,  563. 

Equal  Protection  and  Privileges  as  to, 
see  Constitutional  Law,  307-312. 

See  also  supra,  52,  58. 

59.  Legislative  and  constitutional  provi- 
sions that  taxation  of  property  shall  be 
equal  and  uniform  and  in  proportion  to  its 
value  are  not  violated  by  exacting  from  rail- 
road corporations  in  a  state  a  contribution, 
according  to  their  gross  income  in  propor- 
tion to  the  number  of  miles  of  railroad  in 
the  state,  to  meet  the  expenses  of  a  railroad 
commission.  Charlotte,  C.  &  A.  R.  Co.  v. 
Gibbes,  142  U.  S.  386,  12  Sup.  Ct.  Rep.  255, 

35:  1051 
Cited  in  Columbus  Southern  R.  Co.  v.  Wright 
151  U.  S.  482,  38  L.  ed.  244,  14  Sup.  Ct.  Rep. 
396 — Pittsburgh,  C.  C.  ft  St.  L.  R.  Co.  v. 
Backus.  154  U.  S.  431,  88  L.  ed.  1038.  14 
Sup.  Ct.  Rep.  1114 — Western  U.  Teleg.  Co.  v. 
Taggart,  163  U.  S.  21,  41  L.  ed.  57,  16  Sup. 
Ct.  Rep.  1054 — Western  U.  Telcg.  Co.  v. 
Henderson,  68  Fed.  600 — Western  U.  Teleg. 
Co.  V.  Taggart,  141  Ind.  293,  60  L.R.A.  694, 
40  N.  K.  1051— Western  U.  Teleg.  Co.  v. 
State.  146  Ind.  61,  44  N.  B.  793. 

60.  Railroad  property,  owing  to  its  in- 
herent nature,  may  form  a  separate  class  for 
purposes  of  valuation  and  taxation.  Cincin- 
nati, N.  O.  &  T.  P.  R.  Co.  V.  Kentucky 
(Kentucky  Railroad  Tax  Cases)  115  U.  S. 
321,  6  Sup.  Ct.  Rep.  57,  29:  414 
Cited  In  I'acinc  Exp.  Co.  v.  Selbert,  142  U.  S. 

354,  35  L.  ed.  1040,  3  Inters.  Com.  Rep.  815. 
12  Sup.  Ct.  Rep.  250 — Columbus  Southern 
R.  Co.  V.  Wright,  151  U.  S.  482,  38  L.  ed. 
243.  14  Sup.  Ct.  Rep.  390 — LouisTllle  ft  N. 
R.  Co.  V.  Louisyille,  166  U.  S.  714,  41  L.  ed. 


5482 


TAXES,  I.  b.  1. 


1175,  17  Sup.  Ct.  Rep.  725— Cook  v.  Marshall 
County.  196  U.  S.  274.  49  L.  ed.  476.  25 
Sup.  Ct.  Rep.  233 — Chamberlain  v.  Walter,  60 
Fed.  793 — Western  U.  Teleg.  Co.  v.  Poe.  61 
Fed.  467 — State  Assessors  v.  Central  R.  Co.  48 
N.  J.  L.  278.  4  All.  578 — Jackson  v.  Corpo- 
ration Commission,  130  N.  C.  420,  42  S.  B. 
123. 

61.  While  the  Constitution  of  Illinois  re- 
quires taxation  in  general  to  be  uniform  and 
equal,  it  declares,  in  express  terms,  that  a 
large  class  of  persons  engaged  in  special  pur- 
suits, among  whom  are  persons  or  corpora- 
tions owning  franchises  and  privileges,  may 
be  taxed  as  the  legislature  shall  determine 
by  a  general  law,  uniform  as  to  the  class 
upon  which  it  operates ;  aad  under  this  pro- 
vision a  statute  is  not  unconstitutional 
which  prescribes  a  different  rule  of  taxation 
for  railroad  companies  from  that  of  indi- 
viduals. Nor  does  it  violate  any  provisions 
of  the  Constitution  of  the  United  States. 
Taylor  v.  Secor  (State  Railroad  Tax  Cases) 
92  U.  S.  575,  23:  663 

died  in  Indianapolis  &  St.  L.  R.  Co.  y.  Vance, 
96  U.  S.  455,  24  L.  ed.  755— Head  Money 
Cases  (Edje  y.  Robertson)  112  U.  S.  595, 
28  L.  ed.  802,  5  Sup.  Ct.  Rep.  247— Pull- 
man's Palace  Car  Co.  v.  Pennsylvania,  141 
XT.  S.  23,  35  L.  ed.  616.  8  Inters.  Com. 
Rep.  599,  11  Sup.  Ct  Rep.  876 — Columbus 
Southern  R.  Co.  v.  Wright,  151  U.  S.  480, 
38  L.  ed.  243,  14  Sup.  Ct.  Rep.  .306— Ashley 
V.  Ryan.  153  U.  S.  445,  38  L.  ed.  778,  4 
Inters.  Com.  Rep.  669,  14  Sup.  Ct.  Rep. 
865 — Hooper  v.  California,  155  tJ.  S.  652.  39 
L.  ed.  299,  5  Inters.  Com.  Rep.  615,  15  Sup. 
Ct.  Rep.  207 — Savings  &  L.  Soc.  v.  Mult- 
nomah County,  169  U.  S.  427,  42  L.  ed.  805, 
18  Sup.  Ct.  Rep.  392 — Bristol  v.  Washington 
County,  177  U.  S.  145,  44  L.  ed.  707,  20 
Sup.  Ct.  Rep.  585 — Patton  v.  Brady,  184 
U.  S.  622,  46  L.  ed.  720,  22  Sup.  Ct.  Rep. 
493 — Travelers*  Ins.  Co.  v.  Connecticut,  185 
IT.  S.  372,  46  L.  ed.  954,  22  Sup.  Ct.  Rep. 
673— City  Nat.  Bank  v.  Paducah,  2  Flipp. 
74,  Fed.  Cas.  No.  2.743— Williams  v.  Rees, 
9  Blss.  411,  2  Fed.  888— Singer  Mfg.  Co.  v. 
Wright,  33  Fed.  125 — Ruckgaber  v.  Moore, 
104  Fed.  950 — Central  P.  R.  Co.  v.  Evans, 
111  Fed.  76— Peacock  v.  Pratt.  58  C.  C.  A. 
53,  121  Fed.  777— Western  U.  Teleg.  Co.  v. 
State  Assessment,  80  Ala.  280,  60  Am.  Rep. 
99— Baker  v.  State,  44  Ark.  138— St.  Louis, 
I.  M.  &  S.  R.  Co.  V.  Worthen,  52  Ark.  536, 
7  L.R.A.  375,  13  S.  W.  254 — Ex  parte  Mir- 
ande,  73  Cal.  374.  14  Pac.  8S8 — Carlisle  v. 
Pullman  Palace  Car  Co.  8  Colo.  327,  54  Am. 
Rep.  553,  7  Pac.  164 — People  ex  rel.  Iron 
Silver  Min.  Co.  v.  Henderson.  12  Colo.  376, 
21  Pac.  144 — ^Ames  v.  People,  26  Colo,  wtf, 
66  Pac.  656 — Power  v.  Larabee,  2  N.  D. 
153,  40  N.  W.  724— Alexandria  Canal  R.  ft 
Bridge  Co.  v.  District  of  Columbia,  1  Mackey, 
229 — Cooper  v.  District  of  Columbia,  Mac- 
Arth.  ft  M.  258— Danville  Bkg.  ft  T.  Co.  v. 
Parks.  88  111.  173— Illinois  Nat.  Bank  v. 
Kinsella,  201  111.  44,  66  N.  E.  338— Pitts- 
burgh, C.  C.  ft  St.  L.  R.  Co.  V.  Backus,  133 
Ind.  648,  33  N.  E.  432— Korsey  v.  Terre 
Haute,  161  Ind.  474,  68  N.  E.  1027— Han- 
nibal ft  St.  J.  R.  Co.  V.  State  Board.  64 
Mo.  306 — Sawyer  v.  Dooley,  21  Nev.  400,  32 
Pac.  437 — Morrison  v.  Manchester,  58  N. 
H.  551— Cnrpenter  v.  Dalton,  58  N.  H.  617— 
Berry  v.  Windham,  69  N.  H.  290,  47  Am. 
Rep.  202 — State  Assessors  v.  Central  R.  Co. 
48  N.  J.  L.  278,  4  Atl.  578— People  ex  rel. 
Southern  Cotton  Oil  Co.  v.  Wemple,  61  Hun. 


86,  15  N.  Y.  Snpp.  711 — People  y.  Home  Ins. 
Co.  92  N.  Y.  346 — Pultt  v.  Gaston  County, 
94  N.  C.  714,  55  Am.  Rep.  638— State  v. 
Powell,  100  N.  C.  527,  6  S.  E.  424— Pied- 
mont R.  Co.  V.  ReldsvIIle  (Richmond  ft  D. 
R.  Co.  V.  ReidsviUe)  101  N.  C.  407,  2  L.R. 
A.  285,  2  Inters.  Com.  Rep.  418,  8  S.  E. 
124— State  v.  Moore,  113  N.  C.  700,  22  L,R, 
A.  473,  18  S.  E.  342 — Rosenbaum  v.  Newbern, 
118  N.  C.  92,  32  L.R.A.  124,  24  S.  B.  1— 
Com.  V.  Delaware  Div.  Canal  Co.  45  Phila. 
Leg.  Int.  238 — Com.  v.  Delaware  Div.  Canal 
Co.  21  W.  N.  C.  640— Franklin  County  v. 
Nashville,  C.  ft  St.  L.  R.  Co.  12  Lea,  538 — 
Charleston  ft  S.  Bridge  Co.  v.  Kanawha 
County  Court,  41  W.  Va.  669,  24  8.  B. 
1002. 

62.  The  power  of  the  Dakota  territorial 
legislature  is  not  exceeded  by  a  statute  tax- 
ing railroads  by  a  percentage  of  gross  earn- 
ings in  lieu  of  other  taxes,  although  the 
organic  act  prohibits  discrimination  in  tax- 
ing different  kinds  of  property,  and  requires 
all  to  be  taxed  in  proportion  to  its  value. 
McHenry  v.  Alford,  168  U.  S.  651,  18  Sup. 
Ct.  Rep.  242,  42:  614 
Cited  in  Steams  v.  Minnesota,  179  U.  S.  286, 

45  L.  ed.  171,  21  Sup.  Ct.  Rep.  73. 

63.  Constitutional  provisions  as  to  equal- 
ity of  taxation  are  not  violated  by  a  tax  on 
the  business  of  express  companies  which  doc> 
not  apply  to  railroad  or  steamboat  compa- 
nies which  carry  express  matter.  Pacific 
Exp.  Co.  V.  Seibert»  142  U.  S.  339,  12  Sup. 
Ct  Rep.  260,  36:  1035 

64.  The  mere  fact  that  all  the  other  pro})- 
erty  in  the  state,  wherever  situated,  is  taken 
into  consideration  in  fixing  the  average  rate 
of  taxation  at  which,  under  Mich.  Pub.  Acts 
1901,  act  No.  173,  railroad  and  certain  other 
corporate  property  is  to  be  assessed,  does 
not  carry  with  it  such  proof  of  injustice  and 
inequality  as  necessarily  to  invalidate  the 
tax.  Michigan  C.  R.  Co.  v.  Powers,  201  U. 
S.  245,  26  Sup.  Ct  Rep.  459,  50:  744 

65.  Nothing  in  the  Federal  Constitution 
prevents  a  state  from  singling  out  railroad 
and  other  corporate  property  and  taxing  it 
for  state  purposes  in  a  manner  and  at  a  rate 
different  from  that  applicable  to  other  prop- 
erty. Michigan  C.  R.  Co.  v.  Powers,  201 
U.  S.  245,  26  Sup.  Ct  Rep.  459,        50:  744 

Franchises. 

National    Bank    Franehises,    see    infra, 
106.  107. 

66.  The  Federal  Constitution  does  not  for- 
bid state  taxation  of  the  franchise  of  a  do- 
mestic corporation  at  a  different  rate  than  is 
assessed  upon  the  tangible  property  in  the 
state.  Coulter  v.  Louisville  &  N.  R.  Co.  196 
U.  S.  599,  26  Sup.  Ct  Rep.  342,        49:  615 

67.  The  taxation  of  a  corporate  franchise 
has  no  limitation  but  the  discretion  of  the 
taxing  power,  and  its  value  is  not  measured 
like  that  of  property,  but  may  be  fixed  at 
any  sum  that  the  lep^islature  may  cIioosm;. 
Such  tax  cannot  be  affected  in  any  way  by 
the  character  of  the  property  in  which  its 
capital  stock  is  invested.    Home  Ins.  Co.  ▼. 
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New  York,  134  U.  S.  594,  10  Sup.  Ct.  Rep. 
593,  33:  1025 

Cited  In  Pollock  ▼.  Farmers'  Loan  &  T.  Co. 
ir»7  T^  S.  576,  39  L.  ed.  817,  15  Sup.  Ct. 
Uep.  (573 — New  York  v.  Roberts,  171  U.  S. 
664.  43  L.  ed.  326,  19  Sup.  Ct.  Rep.  58 — 
Plummer  v.  Colcr,  178  U.  S.  127,  44  L.  ed. 
1005,  20  Sup.  Ct.  Rep.  829 — American  Sugar 
Rpf.  Co.  V.  Louisiana,  179  U.  S.  95.  45  L.  ed. 
105,  21  Sup.  Ct.  Rep.  43 — Oakland  Sugat 
Mill  Co.  V.  Fred  W.  Wolf  Co.  65  C.  C.  A. 
C9,  118  Fed.  245 — People  ex  rel.  Pennsyl- 
vania R.  Co.  V.  Wemple,  138  N.  Y.  8,  19  L.R. 
A.  607.  33  N.  E.  720. 

68.  The  rule  of  uniformity  is  not  violated 
or  any  unlawful  discrimination  made  be- 
tween individual  taxpayers  and  corporations, 
companies,  and  associations  by  the  fact  that 
the  intangible  property  of  such  corporations, 
companies,  and  associations  is  taxed  by  Ky. 
Stat.  1894,  §  4077,  by  a  somewhat  diiferent 
mode  from  that  of  individual  taxpayers. 
Adams  Exp.  Co.  v.  Kentucky,  166  U.  S.  171, 
17  Sup.  Ct  Rep.  527,  41 :  960 

69.  Taxes  upon  the  privileges  of  corpora- 
tions, being  taxes  upon  their  property,  are 
subject  to  the  limitations  of  Miss.  Const. 
1869,  art.  12,  §§  13,  20,  requiring  the  prop- 
erty of  corporations  to  be  taxed,  like  that  Qjf 
individuals,  in  proportion  to  its  value.  Gulf 
&  S.  I.  R.  Co.  V.  Hewes,  183  U.  S.  66,  22 
Sup.  Ct.  Rep.  26,  46:  86 

Frandulent  discrimination. 

As  Ground  for  Injunction  against  Un- 
equal Assessment,  see  Injunction, 
152.  154,  156,  157. 

70.  Something  more  than  an  error  of  judg- 
ment must  be  shown,  something  indicating 
fraud  or  misconduct,  in  order  to  defeat  an 
assessment  for  taxes  on  the  ground  of  a 
fraudulent  discrimination  between  taxpayers. 
Maish  V.  Arizona,  164  U.  S.  599,  17  Sup.  Ct. 
Rep.  193,  41 :  567 

In  District  of  Columbia. 

71.  In  the  exercise  of  its  power  to  levy 
taxes  in  the  District  of  Columbia  for  District 
purposes,  Congress  may  exempt  certain 
classes  of  property,  or  tax  them  at  different 
rates.  Gibbons  v.  District  of  Columbia,  116 
U.  S.  404,  6  Sup.  Ct.  Rep.  427,  29:  680 
Cited  in  Shoemaker  v.  United  States.  147  U.  S. 

300,  37  L.  ed.  185.  13  Sup.  Ct.  Rep.  361 — 
Parsons  v.  District  of  Columbia,  170  U.  8. 
52,  42  L.  ed.  946,  18  Sup.  Ct.  Rep.  521— 
Ca'pltal  Traction  Co.  v.  Hof,  174  U.  S.  5,  43 
L  .ed.  874,  19  Sup.  Ct.  Rep.  580 — Wight  v. 
Davidson.  181  U.  S.  380,  45  L.  ed.  905,  21 
Sup.  Ct.  Rep.  616 — Blnns  v.  United  States, 
194  U.  S.  402,  48  L.  ed.  1080,  24  Sup.  Ct. 
Rep.  816^— United  States  ex  rel.  Brlgbtwood 
R.  Co.  V.  O'Neal,  10  App.  D.  C.  238— State 
ex  rel.  Sanderson  v.  Mann,  76  Wis.  477,  45 
N.  W.  526 — ^Kingsley  v.  Merrill,  122  Wis. 
201,   67    L.B.A.    206,   99    N.    W.    1044. 

2.  National  Bank  Shares  or  Capital. 

Liability  to  Taxation,  see  infra,  I.  c,  2,  c. 
See  also  supra,  50;  infra,  508. 

Editorial  note. 

[Discrimination    against    shareholders    in 


national   banks,   in   assessing  their   shares, 
to  L.R.A.(N.S.)  947.] 

ReqQirement  of  equality  generally. 

72.  Congress,  by  the  second  limitation  in 
the  proviso  to  §  41  of  the  national  banking 
act,  meant  no  more  than  to  require  each 
state,  as  a  condition  of  the  exercise  of  the 
power  to  tax  shares  in  national  banks,  that 
it  should  tax  in  like  manner  shares  of  banks 
of  issue  of « its  own  creation,  so  far  as  it  had 
the  capacity.  The  fact  that  certain  banks 
were  exempt  by  charter,  and  beyond  the  pow- 
er of  the  state  to  tax,  did  not  affect  the 
validity  of  a  tax  of  national  bank  shares. 

Jonberger  v.  Rowse,  9  Wall.  468,     19:  721 
Distinguished  in  Com  v.  Farmers*  Bank,  97  Ky. 
618;  31   S.  W.  1013. 

Cited  in  Thomson  v.  Union  P.  R.  Co.  9  Wall. 

690,  19  L.  ed.  798 — Boyer  v.  Boyer,  113  U.  8. 

691,  28  L.  ed.  1089,  5  Sup.  Ct.  Rep.  706 — 
First  Nat.  Bank  v.  Chehalis  County,  166  U. 
S.  440,  41  L.  ed.  1074,  17  Sup.  Ct.  Rep. 
629— City  Nat.  Bank  v.  Paducah.  2  Fllpp. 
70,  Fed.  Cas.  No.  2,743 — First  Nat.  Bank 
V.  W^aters,  19  Blatchf.  246,  7  Fed.  156 — 
First  Nat.  Bank  v.  Stone,  88  Fed.  412 — 
Baldwin  v.  Montgomery,  53  Ala.  439 — Mc- 
Iver  V.  Robinson,  53  Ala.  459 — Pollard  v. 
State,  65  Ala.  632— Stlltz  v.  TutewUer, 
Wilson,  Super.  Ct.  (Ind.)  510 — Richmond  v. 
Scott,  48  Ind.  671 — Com.  v.  Farmers'  Bank, 
97  Ky.  629,  31  S.  W.  1013— Deposit  Bank 
V.  Daviess  County,  102  Ky.  193,  44  L.R.A. 
831,  39  S.  W.  1030 — Muskej^on  v.  Lange, 
104  Mich.  20,  62  N.  W.  158— Carthage  v. 
First  Nat.  Bank,  71  Mo.  509.  36  Am.  Rep. 
494 — State,  Stratton,  Prosecutor,  v.  Collins, 
43  N.  J.  L.  569 — I^mly  v.  Forsyth,  85 
N.  C.  382 — Cleveland  Trust  Co.  v.  Lander, 
62  Ohio  St.  273,  56  N.  E.  1036— Boyer's 
Appeal,  40  Phlla.  Leg.  Int.  383 — Boyer  v. 
Boyer,  16  W.  N.  C.  1 — Boyer's  Appeal,  103 
Pa.  392 — McLaughlin  v.  Chadwell  7  Heisk. 
397. 

73.  Capital  invested  in  national  bank 
shares  was  intended  by  Congress  to  be  placed 
upon  the  same  footing  of  substantial 
equality,  in  respect  of  taxation  by  state  au- 
thority, as  the  state  establishes  for  other 
moneyed  capital.  Boyer  v.  Boyer,  113  U.  S. 
689,  5  Sup.  Ct.  Rep.  706,  28:  1089 

74.  Discrimination  between  national  banks 
in  the  matter  of  taxation  does  not  violate 
U.  S.  Rev.  Stat.  §  5219,  U.  S.  Comp.  Stat. 
1901,  p.  3502,  when  the  statute  treats  state 
banks  and  national  banks  alike,  without  any 
discrimination  against  national  banks  as 
such.  Merchants"  &  M.  Nat.  Bank  v.  Penn- 
sylvania, 167  U.  S.  461,  17  Sup.  Ct.  Rep. 
829,  42: 236 

75.  A  state  cannot  tax  the  shares  of 
stock  in  a  national  bank  at  a  greater  rate 
than  is  assessed  upon  other  moneyed  capital 
in  the  hands  of  individual  citizens  of  the 
state.  Hepburn  v.  School  Directors  of  Car- 
lisle, 23  Wall.  480,  23:  112 
Cited  in  Adams  v.  Nashville,  95  U.  S.  21,  24 

L.  ed.  370 — First  Nat.  Bank  v.  Waters,  19 
Blatchf.  246,  7  Fed.  155 — Maguire  v.  Revenue 
&  Rond  Comrs.  71  Ala.  414 — First  Nat.  Bank 
v.  Albla,  86  Iowa,  39,  52  N.  W.  334 — 
Carthnge  v.  First  Nat.  Bank,  71  Mo.  509, 
36  Am.  Rep.  494 — Pacific  Nat.  Bank  v. 
Pierce  County,  20  Wash.  687,  56  Pac.  936. 
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76.  Under  the  national  bank  act  of  June, 
1864,  no  greater  rate  of  taxation  can  be 
imposed  upon  shareholders  in  national  banks 
than  is  imposed  upon  shareholders  in  the 
state  banks;  and  where  a  state  statute  pro- 
vides for  taxation  on  the  capital  of  its  banks, 
but  no  tax  is  imposed  specifically  on  the 
stockholders,  a  tax  upon  the  shares  of  stock- 
holders in  a  national  bank  is  unauthorized. 
Bradley  v.  Dlinois,  4  Wall.  459,  18:  433 

What  are  other  * 'banks." 

77.  Conditions  imposed  on  the  power  of 
states  to  tax  national  banks,  under  §  41  of 
the  act  of  June  3,  1864,  refer  to  banks  of  cir- 
culation.   Lionberger  v.  Rowse,  9  Wall.  468, 

19:  721 

78.  Savings  banks  are  not  banking  insti- 
tutions in  the  commercial  sense  of  that 
phrase,  and  are  not  to  be  classed  with  na- 
tional banks  in  determining  the  validity  of 
state  taxation  of  the  latter.  National  Bank 
of  Redemption  v.  Boston,  125  U.  S.  60,  8  Sup. 
Ct.  Rep.  772,  31 :  689 

79.  Although  trust  companies  in  New  York 
are  not  banks  in  the  commercial  sense,  the 
shares  of  stock  held  by  individuals  therein 
are  moneyed  capital,  within  U.  S.  ^lev.  Stat. 
§  5219,  U.  S.  Comp.  Stat.  1901,  p.  3502. 
But  it  does  not  appear  that  the  tax  upon 
them  is  less  in  fact  than  that  imposed  upon 
shares  in  national  banks.  Mercantile  Nat. 
Bank  v.  New  York,  121  U.  S.  138,  7  Sup. 
Ct.  Rep.  826,  30:  895 
Cited  in  Cleveland  Trust  Co.  T.  Lander,  184  U. 

S.  114,  46  L.  ed.  458,  22  Sup.  Ct.  Rep.  394— 
Jenkins  v.  Neff,  186  U.  S.  231,  46  L.  ed. 
1141,  22  Sup.  Ct.  Rep.  905— State  v.  Reid, 
125  Mo.  53,  28  S.  W.  172— State  ex  rel. 
Crow  V.  Ldncoln  Trust  Co.  144  Mo.  685,  46 
S.  W.  593 — Mechanics*  Nat.  Bank  v.  Baker, 
65  N.  J.  L.  118.  46  Atl.  586— Re  Jenkins, 
47  App.  Div.  402,  62  N.  Y..  Siipp.  321— 
People  ex  rel.  Jenkins  v.  Neff,  29  Misc.  63, 
60  N.   Y.    Supp.   582. 

80.  Exemption  of  moneyed  capital  in  the 
hands  of  individuals  in  the  shape  of  deposits 
in  savings  banks  cannot  affect  the  rule  for 
the  taxation  of  shares  in  national  banks,  be- 
cause it  is  not  like  other  property  similarly 
invested.  Davenport  Nat.  Bank  v.  Board  of 
Equalization,  123  U.  S.  83,  8  Sup.  Ct.  Rep. 
73,  31:94 
National  Bank  of  Redemption  v.  Boston,  125 

U.  S.  60,  8  Sup.  Ct.  Rep.  772,  31 :  689 

DiatinguUhed  in  Owensboro  Nat.  Bank  T.  Ow- 
ensboro,  173  U.  S.  680,  43  L.  ed.  857,  19 
Sup.  Ct.  Rep.  537. 

Cited  In  Tennessee  r.  Bank  of  Commerce,  53 
Fed.  748 — First  Nat.  Bank  v.  Stone,  88 
Fed.  411 — Nevada  Nat.  Bank  v.  Dodge,  56 
C.  C.  A.  149,  119  Fed.  61— People  ex  rel. 
Jenkins  v.  Neff,  29  Misc.  64,  60  N.  Y. 
Supp.  582 — People  ex  rel.  Savings  Bank  v. 
Coleman,  135  N.  Y.  238.  31  N.  E.  1022— 
Chapman  v.  First  Nat.  Bank.  56  Ohio  St. 
329,  47  N.  B.  54— Pacific  Nat.  Bank  v. 
Pierce  County,  20  Wash.  686,  56  Pac.  936. 

81.  The  mode  of  taxation  adopted  by  the 
state  of  New  York  in  reference  to  its  corpo- 
rations, excluding  trust  companies  and  sav- 
ings banks,  does  not  operate  in  such  a  way 
as  to  tax  shares  of  national  banks  at  a  great- 


|er  rate  than  that  imposed  upon  other  mon- 
eyed capital  in  the  hands  of  individual  citi- 
zens. Palmer  v.  McMahon,  133  U.  S.  660, 
10  Sup.  Ct.  Rep.  324,  33:  772 

Cited  in  Owensboro  Nat.  Bank  r.  Owensboro. 
173  U.  S.  680,  43  L.  ed.  857,  19  Sup.  Ct. 
Rep.  537 — Mercantile  Nat  Bank  v.  New  York, 
27  Misc.  35.  67  N.  Y.  Supp.  254 — People 
ex  rel.  Jenkins  r.  Neff,  29  Misc.  66,  60  N. 
Y.    Supp.    682. 

82.  No  discrimination  against  national 
banks  in  violation  of  U.  S.  Rev.  Stat.  §  5219, 
U.  S.  Comp.  Stat.  1901,  p.  3502,  providing 
that  taxation  on  their  shares  of  stock  shall 
not  be  at  a  greater  rate  than  is  assessed  on 
other  moneyed  capital  in  the  hands 
of  individual  citizens,  is  made  by  the  sys- 
tem of  taxation  prevailing  in  New  York  in 
respect  to  trust  companies,  since  it  must  be 
presumed  that  if  such  companies  are  using 
their  funds  in  a  strictly  banking  business, 
under  an  assumption  of  powers  not  in  fact 
conferred  by  law,  the  state  will  take  proper 
steps  to  keep  them  within  the  statutory 
limits,  and  a  neglect  for  a  limited  time  to 
do  so  cannot  be  considered  as  an  assent  by 
the  state  to  such  an  improper  assumption  of 
power.  Jenkins  v.  Neff,  186  U.  S.  230,  22 
Sup.  Ct.  Rep.  905,  46:  1140 

What  is  "moneyed  capital"  generally. 

83.  The  term  "other  moneyed  capital," 
in  U.  S.  Rev.  Stat.  §  5219,  U.  S.  Comp.  Stet 
1901,  p.  3502,  prohibiting  taxation  at  a 
greater  rate  than  other  moneyed  capital  in 
the  hands  of  individual  citizens,  does  not 
necessarily  embrace  shares  of  stock  in  all 
corporations  whose  capital  is  employed  in 
business  carried  on  for  the  pecuniary  profit 
of  shareholders,  although  it  may  include 
shares  in  some  corporations.  Mercantile 
Nat.  Bank  v.  New  York,  121  U.  S.  138,  7 
Sup.  Ct.  Rep.  826,  30:  895 
Cited  In  National  Bank  ▼.  Boston,  126  V.  8. 

67,  81  L.  ed.  693,  8  Sup.  Ct.  Rep.  772 — 
Talbott  V.  Silver  Bow  County,  139  U.  S.  447. 
35  L.  ed.  213,  11  Sup.  Ct.  Rep.  594 — 
First  Nat.  Bank  v.  Chehalls  County,  166  U.  8. 
454,  41  L.  ed.  1076,  17  Sup.  Ct.  Rep.  629— 
First  Nat.  Bank  v.  Chapman,  173  U.  S.  214. 
43  L.  ed.  673.  19  Sup.  Ct.  Rep.  407 — Richards 
T.  Bock  Rapids,  31  Fed.  609 — Mercantile 
Nat.  Bank  v.  Shields,  59  Fed.  955 — ITirst 
Nat.  Bank  v.  Chehalis  County,  6  Wash.  71, 
32  Pac.  1051. 

84.  The  term  "other  moneyed  capital,"  in 
that  section,  includes  shares  of  stock  or  other 
interest  owned  by  individuals  in  all  enter- 
prises in  which  the  capital  employed  in 
carrying  on  its  business  is  money,  where  the 
object  of  the  business  is  the  making  of  profit 
by  its  use  as  money;  it  does  not  include 
moneyed  capital  in  the  hands  of  corporations, 
but  only  in  the  hands  of  individual  citizens. 
Mercantile  Nat.  Bank  v.  New  York,  121  U. 
S.  138,  7  Sup.  Ct.  Rep.  826,  30:  895 
Cited  in  National  Bank  v.  Baltimore.  92  Fed. 

244 — Mercantile  Nat.  Bank  v.  Hubbard,  98 
Fed.  471 — National  Bank  v.  Baltimore.  40 
C.  C.  A.  259,  100  Fed.  29 — Bressler  v.  Wayne 
County,  32  Neb.  837,  13  L.R.A.  616.  49  N, 
W.  787 — Mechanics*  Nat.  Bank  v.  Baker.  65 
N.  J.  L.  551.  48  Atl.  582— Jenkins  v.  Neff, 
163  N.  Y.  3^7,  57  N.  B.  408— Com.  v.  Mer- 
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chants  &  Mfrs  Nat  Bank,  168  Pa.  315, 
31  Atl.  1065 — Primm  t.  Port,  23  Tex.  Civ. 
App.  612,  57  S.  W.  86 — Washington  Nat. 
Bank  ▼.  King  Coanty,  0  Wash.  609,  38  Pac. 
219. 

85.  The  rule  and  test  of  the  distinction 
is  to  be  found  in  the  nature  of  the  business 
in  which  the  corporation  is  engaged.  The 
act  simply  prohibits  taxation  at  a  greater 
rate  than  like  property  similarly  situated. 
Mercantile  Nat.  Bank  v.  New  York,  121  U. 
S.  138,  7  Sup.  Ct.  Rep.  826,  30:  895 
Cited  in  Stanley  ▼.  Albany  County,  121  U.  S. 

549.  30  L.  cd.  1003,  7  Sup.  Ct.  Rep.  1234— 
First  Nat.  Bank  T.  Ayers,  160  U.  S.  666, 
40  L.  ed.  575,  16  Sup.  Ct.  Rep.  412 — 
Owensboro  Nat.  Bank  v.  Owensboro,  173  U. 
8.  680,  43  L.  ed.  857,  19  Sup.  Ct.  Rep.  537 — 
First  Nat.  Bank  v.  Richmond,  39  Fed.  314 — 
Whitney  Nat.  Bank  v.  Parker,  41  Fed.  405 — 
First  Nat.  Bank  v.  Herbert,  44  Fed.  159 — 
First  Nat.  Bank  v.  Stone,  88  Fed.  411 — 
Mc Henry  v.  Downer,  116  Cal.  30,  45  L.R.A. 
745,  47  Pac.  779 — Illinois  Nat.  Bank  v. 
Kinsella,  201  111.  38,  66  N.  E.  338— First 
Nat.  Bank  v.  Turner,  154  Ind.  458,  57  N. 
E.  110 — Com.  V.  Farmers  Bank,  97  Ky. 
629,  31  S.  W.  1013 — Deposit  Bank  v.  Daveiss 
County,  102  Ky.  192,  44  L.R.A.  831,  39  S. 
W.  1030 — Mercantile  Nat.  Bank  v.  New  York, 
27  Misc.  35,  57  N.  Y.  Supp.  254— Chapman 
r.  First  Nat.  Bank,  56  Ohio  St.  328,  47  N. 
E.  54 — Cleveland  Trust  Co.  t.  Lander,  62 
Ohio  St.  270,  56  N.  E.  1036 — Commercial 
Nat.  Bank  v.  Chambers,  21  Utah,  346.  56  L. 
R.A.  352,  61  Pac.  560 — Pacific  Nat.  Bank  v. 
Pierce   County,  20  Wash.   687,  56  Pac.   036. 

86.  The  restriction  in  U.  S.  Rev.  Stat.  § 
5219,  U.  S.  Comp.  Stat.  1901,  p.  3502,  as  to 
taxation  of  shares  of  stock  in  the  national 
banks,  is  equality  of  assessment  with  other 
moneyed  capital, — not  with  other  property 
generally.  Talbott  v.  Silver  Bow  County, 
139  U.  S.  438,  11  Sup.  Ct.  Rep.  594, 

35:  210 
Davenport  Nat.  Bank  v.  Board  of  Equaliza- 
tion, 123  U.  S.  83,  8  Sup.  Ct.  Rep.  73, 

31:94 
Cited  in  Owensboro  Nat.  Bank  v.  Owensboro, 
173   U.   S.   680,  43   L.  ed.   857,   19   Sup.   Ct. 
Rep.  537. 

87.  Taxation  of  national  bank  shares  is 
not  affected  by  the  exemption  of  municipal 
bonds  of  a  city,  or  of  shares  of  stock  of  cor- 
porations created  by  other  states.  Mercan- 
tile Nat.  Bank  v.  New  York,  121  U.  S.  138, 
7  Sup.  Ct.  Rep.  826,  30:  895 

88.  Municipal  and  school  taxes  may  be  as- 
sessed upon  the  shares  of  a  national  bank,  al- 
though mortgages,  judgments,  recognizances, 
and  moneys  owing  upon  articles  of  agree- 
ment for  the  sale  of  real  estate  are  exempt 
from  taxation,  except  for  state  purposes,  in 
the  borough  where  the  bank  is  located.  Hep- 
burn V.  School  Directors  of  Carlisle,  23  Wall. 
480,  23: 112 
Cited  in  Evansville  Nat.  Bank  r.  Britton,  105 

U.  S.  326,  26  L.  ed.  1055 — Boyer  v.  Boyer, 
113  U.  S.  692,  28  L.  ed.  1090.  5  Sup.  Ct. 
Rep.  706 — Mercantile  Nat.  Bank  v.  New  York, 
121  U.  S.  150,  30  L.  ed.  900,  7  Sup.  Ct.  Rep. 
826 — Davenport  Nat.  Bank  v.  Board  of 
Equalization,  123  U.  S.  86,  31  L.  ed.  97, 
8  Sup.  Ct.  Rep.  73 — First  Nat.  Bank  v. 
Chebalis  Coanty,   166  U.   S.   452,  41  L.  ed. 


1075,  17  Sup.  Ct.  Rep.  620 — City  Nat.  Bank 
V.  Paducah,  2  Flipp.  67,  Fed.  Cas.  No. 
2,743— First  Nat.  Bank  v.  Waters,  19  Blatchf 
246,  7  Fed.  155 — Mercantile  Nat.  Bank  v. 
New  York,  28  Fed.  783 — National  Bank  v. 
Baltimore,  40  C.  C.  A.  264,  100  Fed.  33— 
People's  Nat.  Bank  v.  Marye,  107  Fed.  580 — 
Pollard  V.  State,  65  Ala.  633 — McHenry  v. 
Downer,  116  Cal.  31,  45  L.R.A.  746,  47  Pac. 
779 — Wasson  v.  First  Nat.  Bank,  107  Ind. 
216,  8  N.  E.  97 — Dutton  v.  Citizens'  Nat. 
Bank,  53  Kan.  456,  36  Pac.  719 — Deposit 
Bank  v.  Daveiss  County,  102  Ky.  192,  44 
L.R.A.  831,  39  S.  W.  1030— First  Nnt. 
Bank  ▼.  Board  of  Reviewers,  41  La.  Ann. 
183,  5  So.  408 — McMahon  v.  Palmer,  102 
N.  Y.  188,  55  Am.  Rep.  796,  €  N.  E.  400— 
McAden  v.  Mecklenburg  County,  97  N.  C. 
358,  2  S.  E.  670 — Second  Nat.  Bank  v.  Cald- 
well, 39  Phila.  Leg.  Int.  414,  1  Chester  Co. 
Rep.  499— Boyer  v.  Boyer,  16  W.  N.  C.  2— 
Com.  V.  Merchants'  &  M.  Nat.  Bank,  36  W. 
N.  C.  203,  2tt  Plttsb.  L.  J.  N.  S.  25— 
Primm  v.  Fort,  23  Tex.  Civ.  App.  615,  57 
S.  W.  86 — Paul  V.  McGraw,  3  Wash.  303, 
28  Pac.  532. 

89.  National  bank  stock  is  not  exempt 
from  taxation  in  Montana  because  stock  of 
mining  corporations  is  exempt  under  the 
state  law.  Such  stock  is  assessable  at  the 
rate  imposed  upon  the  stock  of  other  purely 
moneyed  corporations.  Talbott  v.  Silver 
Bow  County,  139  U.  S.  438,  11  Sup.  Ct. 
Rep.  594,  35:  210 

90.  Credits  consisting  of  claims  for  labojr 
or  services  do  not  constitute  "moneyed  capi- 
taF'  within  the  meaning  of  U.  S.  Rev.  Stat. 
§  5219,  U.  S.  Comp.  Stat.  1901,  p.  3502,  re- 
specting discrimination  against  national 
banks.  First  Nat.  Bank  v.  Chapman,  173 
U.  S.  205,  19  Sup.  Ct.  Rep.  407,  43:  669 

Capital  not  competitive  with  banks. 

91.  The  term  "moneyed  capital,"  as  em- 
ployed in  U.  S.  Rev.  Stat.  §  5219,  U.  S. 
Comp.  Stat.  1901,  p.  3502,  forbidding  greater 
taxation  of  shareholders  of  national  banks 
than  is  imposed  on  other  moneyed  capital, 
does  not  include  capital  which  does  not 
come  in  competition  with  the  business  of 
national  banks.  Commercial  Nat.  Bank  v. 
Chambers,  182  U.  S.  656,  21  Sup.  Ct.  Rep. 
863,  45:  1227 
Cited  in  Illinois  Nat.  Bank  v.  Kinsella,  201  111. 

38,  66  N.   B.  338. 

92.  The  term  "moneyed  capital,"  as  used 
in  Rev.  Stat.  §  5219,  U.  S.  Comp.  Stat.  1901, 
p.  3502,  which  provides  that  state  taxation 
of  national  bank  shares  shall  not  be  at  a 
greater  rate  thsn  is  assessed  upon  other 
moneyed  capital  in  the  hands  of  individual 
citizens,  embraces  capital  employed  in  na- 
tional banks,  and  capital  employed  by  in- 
dividuals when  the  object  of  their  business 
is  the  making  of  profit  by  the  use  of  their 
moneyed  capital  as  money;  but  it  does  not 
include  moneyed  capital  in  the  hands  of  a 
corporation,  even  if  its  business  is  such  as 
to  make  its  shares  moneyed  capital  when  in 
the  hands  of  individuals,  or  if  it  invests 
its  capital  in  securities  payable  in  money. 
Palmer  v.  McMahon,  133  U.  S.  660,  10  Sup. 
Ct.  Rep.  324,  33:  772 
Cited  in  Delaware,  L.  &  W.  R.  Co.  v.  Converse, 
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ISO  U.  S.  447,  85  L.  ed.  218»  11  Sup.  Ct. 
Rep.  569 — IlIlDols  Nat.  Bank  v.  Klnsella, 
201  111.  38,  66  N.  E.  338 — National  Bank  v. 
New  Bedford,  155  Mass.  816,  29  N.  B.  532— 
First  Nat.  Bank  v.  Chebalis  County,  6 
Wasb.  73,  32  Pac.  1051. 

93.  The  omission  from  taxation  of  invest- 
ments by  individual  citizens  in  loans  and 
securities,  and  of  moneyed  capital  invested 
in  stocks  and  bonds  of  insurance,  wharf,  and 
gas  companies  and  other  moneyed  institu- 
tions, does  not  make  the  taxation  of  the 
shares  of  capital  stock  in  a  national  bank 
invalid,  as  a  discrimination  against  the  lat- 
ter, unless  it  is  shown  that  the  money  in- 
vested in  the  property  which  is  not  assessed 
comes  into  competition  with  the  business  of 
national  banks.  First  Nat.  Bank  v.  Chebalis 
County,  166  U.  S.  440,  17  Sup.  Ct.  Rep.  bz9, 

41:  1069 
Cited  in  Ankeny  y.  Blakley,  44  Or.  86,  74  Pac. 
485. 

94.  The  omission  from  assessment  of  all 
the  moneyed  capital  in  a  city  owned  by  resi- 
dent individual  citizens  and  invested  in  in- 
terest-bearing loans,  discounts,  and  securi- 
ties, except  that  invested  in  incorporated 
banks  located  in  the  city,  is  not  suflicient 
to  make  a  tax  on  the  shares  of  stock  of  a 
national  bank  invalid  as  an  unlawful  dis- 
crimination against  the  latter,  unless  the 
moneyed  capital  left  unassessed  was,  as  to 
any  material  portion  thereof,  moneyed  capi- 
tal coming  into  competition  with  that  of 
national  banks.  National  Bank  of  Commerce 
V.  Seattle,  166  U.  S.  463,  17  Sup.  Ct.  Rep. 
996,  41:1079 
Cited  in  First  Nat.  Bank  ▼.  Chapman,  173  U. 

S.  219,  43  L.  ed.  674,  19  Sup.  Ct.  Rep,  407— 
Illinois  Nat.  Bank  v.  Klnsella,  201  111.  38, 
66  N.  B.  338 — People  ex  rel.  Jenkins  v.  Neflf, 
29  Misc.  65,  60  N.  Y.  Supp.  582 — Commepclal 
Nat.  Bank  v.  Chambers,  21  Utah,  347,  56 
L.R.A.  352,  61  Pac.  560 — Newport  v.  Mud- 
gett,  18  Wash.  276.  51  Pac.  466. 

95.  The  omission  from  taxation  of  in- 
vestments by  individual  citizens  in  loans 
and  securities,  and  of  moneyed  capital  in- 
vested in  stocks  and  bonds  of  insurance, 
wharf,  and  gas  companies  and  other  mon- 
eyed institutions,  does  not  make  the  taxa- 
tion of  the  shares  of  capital  stock  in  a  na- 
tional bank  invalid  as  a  discrimination 
against  the  latter,  unless  it  is  sliown  that 
the  money  invested  in  the  property  which  is 
not  assessed  comes  into  competition  with  the 
business  of  national  banks.  First  Nat.  Bank 
v.  Chebalis  County,  166  U.  S.  440,  17  Sup. 
Ct.  Kep.  629,  41 :  1069 
National  Bank  of  Commerce  v.  Seattle,  166 

U.  S.  463,  17  Sup.  Ct.  Rep.  996,  41:  1079 
Cited  In  National  Bank  of  Commerce  v.  Seattle, 
166  U.  S.  463,  41  L.  ed.  1070.  17  Sup.  Ct. 
Rep.  906 — Merchants'  &  M.  Bank  v.  Pennsyl- 
vania, 167  U.  S.  465.  42  L.  ed.  238,  17  Sup. 
Ct.  Rep.  829 — First  Nat.  Bank  v.  Chapman, 
173  U.  S.  214,  43  L.  ed.  673,  19  Sup.  Ct. 
Rep.  407 — Commercial  Nat.  Bank  v.  Cham- 
bers, 182  U.  S.  560.  45  L.  ed.  1220.  21 
Sup.  Ct.  Rep.  863 — Stapylton  v.  Thaggard, 
33  C.  C.  A.  355.  62  U.  S.  A  pp.  638,  01 
Fed.  95 — National  Bank  v.  Baltimore,  92 
Fed.  243 — National  Bank  v.  Baltimore,  40 
C.  C.   A.   259,    100    Fed.    29— Peoples   Nat. 


Bank  v.  Marye.  107  Fed.  580— Illinois  Nat. 
Bank  v.  Klnsella,  201  111.  38,  66  N.  E.  338 
— First  Nat.  Bank  v.  Turner,  154  Ind.  461. 
57  N.  E.  110 — ^National  Bank  v.  Staats,  155 
Mo.  58,  55  S.  W.  626— Mechanics'  Nat.  Bank 
y.  Baker,  65  N.  J.  L.  551,  48  Atl.  582— 
People  ex  rel.  Jenkins  v.  NefT,  29  Misc.  65, 
60  N.  Y.  Supp.  582 — Primm  v.  Fort,  23 
Tex.  Civ.  App.  611,  57  S.  W.  8G--Commer- 
cial  Nat  Bank  v.  Chambers,  21  Utah,  .347. 
56  L.R.A.  3,'52,  61  Pac.  500— Newport  v. 
Mudgett,  18  Wash.  276,  51  Pac.  406. 

96.  Moneyed  capital,  within  the  meaning 
of  U.  S.  Rev.  Stat.  §  5219,  U.  S.  Comp.  SUt. 
1901,  p.  3502,  prohibiting  the  taxation  of 
national  banks  at  higher  rates  than  other 
moneyed  capital  in  the  hands  of  individuals, 
does  not  include  capital  which  does  not  come 
into  competition  with  the  business  of  nation- 
al banks,  such  as  deposits  in  savings  banks 
or  moneys  of  charitable  institutions,  the  ex- 
emption of  which  from  taxation  is  not  for- 
bidden bv  the  Federal  statute.  First  Nat. 
Bank  v.  Chapman,  173  U.  S.  205,  19  Sup.  Ct. 
Rep.  4o7,  43:  669 
Cited  in  Commercial  Nat.  Bank  v.   Chamber!, 

182  U.  S.  560,  43  L.  ed.  1229,  21  Sup.  Ct. 
Rep.  863 — Mercantile  Nat.  Bank  v.  Hub- 
bard, 98  Fed.  470— Illinois  Nat.  Rnnk  v 
Klnsella,  201  111.  38,  66  N.  E.  S.^S— First 
Nat.  Bank  v.  Turner,  IT)!  Ind.  400,  5>  N. 
E.  110 — Primm  v.  Fort,  23  Tex.  Civ.  App. 
612,  57  S.  W.  86 — Commercial  Not.  Bank  v. 
Chambers,  21  Utah,  347,  56  L.R.A.  352,  61 
Pac.  560. 

Assessment  and  valuation  i^nerally. 

97.  The  provision  in  U.  S.  Rev.  Stat.  9 
5219,  U.  S.  Comp.  Stat  1901,  p.  3502,  that 
the  state  taxation  on  the  shares  of  any  na- 
tional banking  association  shall  not  be  at  a 
greater  rate  than  is  assessed  on  other  mon- 
eyed capital  in  the  hands  of  individual  citi- 
zens of  the  state,  includes  the  valuation  of 
the  shares  as  well  as  the  rate  of  percentage 
charged  thereon.  Xew  York  ex  rel.  Wil- 
liams V.  Weaver,  100  U.  S.  539,  25:  705 
Cited  in  Pelton  v.  Commercial  Nat.  Bank  101 

TT.  S.  145,  25  L.  ed.  902— Knllroad  Tax  Cnse. 
8  Snwy.  255,  13  Fed.  736— R  Ilroad  ft 
Teleph.  Cos.  ▼.  Board  of  Equalizers.  85  Fed. 
308 — Maguire  v.  Revenue  ft  Road  Comrs.  71 
Ala.  414 — Wasson  v.  First  Nat.  Bank,  107 
Ind.  217,  8  N.  B.  97— First  Nat.  Bank  v. 
St.  Joseph,  46  Mich.  529,  9  N.  W.  838— 
Bressler  v.  Wayne  County,  32  Neb.  836,  13 
L.R.A.  615.  40  N.  W.  787— Clevelnnd  Trust 
Co.  V.  Lander,  62  Ohio  St.  271,  56  N.  K. 
1036 — State  v.  Chernw  ft  D.  R.  Co.  54  S.  C. 
575,  32  S.  E.  691 — Soathem  R.  Co.  v.  Kay, 
62  S.  C.  30,  39  S.  E.  785— SprnRue  v. 
Fletcher,  69  Vt.  76,  37  L.R.A.  842,  37  Atl. 
239. 

98.  A  statute  of  a  state,  which  establishes 
a  mode  of  assessment  hy  which  shares  of  na- 
tional banks  are  valued  higher  in  proportion 
to  their  real  value  than  other  moneyed  capi- 
tal, is  in  conflict  with  U.  S.  Rev.  Stat.  § 
5219,  U.  S.  Comp.  Stat.  1901,  p.  3502,  pro- 
viding that  taxation  on  the  shares  of  na- 
tional banks  shall  not  be  at  a  greater  rate 
than  is  assessed  on  other  moneyed  capital 
in  the  hands  of  individual  citizens  of  the 
state,  although  no  greater  percentage  is  lev- 
ied on  such  valuation  than  on  that  of  other 
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moneyed  capital  New  York  ex  rel.  Wil- 
liams V.  Weaver,  100  U.  S.  539,  25:  705 
Cited  In  Boyer  v.  Boyer,  113  U.  S.  694,  28  L. 
ed.  1090,  5  Sup.  Ct.  Rep.  706 — Albany  City 
Nat.  Bank  y.  Maher,  19  Blatchf.  177,  6  Fed. 
41^ — EvansTille  Hat.  Bank  ▼.  Britton,  10 
Biss.  505,  8  Fed.  868 — Santa  Clara  County  y. 
Southern  P.  R.  Co.  9  Snwy.  189.  18  Fed. 
401 — Richards  y.  Rock  Rapids,  31  Fed.  508 — 
First  Nat.  Bank  v.  Covington,  103  Fed.  529 — 
Winter  v.  Baldwin,  89  Ala.  485,  7  So.  734 — 
State  Bunk  y.  Board  of  Revenue,  01  Ala. 
219,  8  So.  852— Miller  v.  Ilellbron,  58  Cal. 
137— Ankeny  v.  Blakley,  44  Or.  80,  74  Pac. 
485 — Com.  V.  Lake  Shore  &  M.  S.  It.  Co. 
3  Dauphin  Co.  Rep.  176 — Com. .  y.  James- 
town it  F.  R.  Co.  3  Dauphin  Co.  Rep.  217 — 
Com.  y.  Jamestown  &  F.  R.  Co.  6  Lack.  Legal 
News,  238 — Provident  Life  &  Trust  Co.  y. 
Board  of  Revision,  29  Pa.  Co.  Ct.  443 — 
Boyer's  Appeal,  40  Phila.  Leg.  Int.  383 — 
Boyer*8  Appeal,  103  Pa.  303. 

99.  In  the  taxation  of  national  bank  shares 
by  a  state,  there  must  be  a  uniform  rule  of 
appraisement  of  such  shares  and  other  mon- 
eyed capital  similarly  employed;  and  the 
same  percentage  must  be  charged  on  the 
values  determined.  Stanley  v.  Albany  Coun- 
ty, 121  U.  S.  535,  7  Sup.  Ct.  Rep.  1234, 

*  30:  1000 

100.  Shares  in  national  banks  may  be 
valued  for  taxation  for  county,  school,  munic- 
ipal, and  local  purposes,  at  an  amount  above 
their  par  value.  Hepburn  v.  School  Di- 
rectors of  Carlisle,  23  Wall.  480,  23:  112 
Cited   in   New    York   r.   Tax   &  A.   Comrs.   94 

U.  S.  417,  24  L.  ed.  164— Palmer  v.  Mc- 
Mahon,  133  U.  S.  667,  33  L.  ed.  775,  10  Sup. 
Ct.  Hep.  324 — Second  Nat.  Bank  v.  Caldwell, 
13  Fed.  432— Covington  City  Nat.  Bank  v. 
Covington,  21  Fed.  490 — Com.  v.  Farmers* 
Bank,  97  Ky.  620,  31  8.  W.  1013— State, 
North  Ward  Nat.  Bank,  Prosecutors  v.  New- 
ark, 39  N.  J.  L.  384 — State,  Stratton,  Prose- 
cutor v.  Collins.  43  N.  J.  L.  567 — People 
ex  rel  Gallatin  Nat.  Bank  v.  Tax  &  A.  Comrs. 
8  Hun,  539 — People  ex  rel.  Gallatin  Nat. 
Bank  y.  Tax  &  A.  Comrs.  67  N.  Y.  521. 

101.  Where  a  county  auditor  assessed  mon- 
eyed capital  and  personal  property,  includ- 
ing national  bank  shares,  at  60  per  cent  of 
its  cash  value,  an  increase  of  5  per  cent  in 
the  assessment  of  the  bank  shares,  made  by 
the  state  board  of  equalization,  is  such  a 
discrimination  as  is  forbidden  by  U.  S.  Rev. 
Stat.  §  5219,  U.  S.  Comp.  Stat.  1901,  p.  3502. 
The  board  could  change  the  assessed  value 
of  the  shares  to  make  them  equal  among 
themselves,  but  has  no  power  of  equalization 
of  the  same  with  other  personal  property. 
Whitbeck  v.  Mercantile  Nat.  Bank.  127  U.  S. 
193,  8  Sup.  Ct.  Rep.  1121,  32:  118 
Cited  In  First  Nat.  Bank  v.  Richmond.  39  Fed. 

314. 

Biflsimllar  mocles  of  assessing  tax. 

102.  A  discrimination  against  national 
banks,  forbidden  by  U.  S.  Rev.  Stat.  §  5219, 
U.  S.  Comp.  Stat.  1901,  p.  3502,  does  not 
necessarily  result  from  the  adoption  by  the 
state  of  a  different  method  of  taxation  with 
reference  to  national  banks  from  that  it  has 
adopted  for  state  banks.  Covington  v.  First 
Xat.  Bank,  198  U.  S.  100,  25  Sup.  Ct.  Rep. 
562,  49:  963 


103.  A  statute  requiring  a  national  bank 
to  collect  taxes  from  shareholders,  without 
compelling  a  state  bank  to  do  the  same, 
does  not  make  such  a  discrimination  against 
natiojoal  banks  as  is  prohibited  by  U.  S. 
Rev.  Stat  §  5219,  U.  S.  Comp.  Stat.  1901, 
p.  3502,  because  of  the  possibility  that  some 
of  the  shareholders  in  state  banks  may  es- 
cape taxation.  Merchants'  &  M.  Nat.  Bank 
V.  Pennsylvania,  167  U.  S.  461,  17  Sup.  Ct. 
Rep.  829,  42:  236 

104.  The  adoption  of  a  different  method 
for  taxing  state  banks  and  other  moneyed 
corporations  from  that  adopted  for  the  taxa- 
tion of  national  banks  does  not  necessarilv 
conflict  with  U.  S.  Rev.  Stat.  §  5219,  U.  S. 
Comp.  Stat.  1901,  p  3502,  authorizing  state 
taxation  of  shares  of  stock  in  national  banks, 
but  exacting  that  the  tax,  when  levied,  shall 
be  at  no  greater  rate  than  that  imposed  on 
other  moneyed  corporations.  San  Fran^'iaco 
Nat.  Bank  v.  Dodge,  197  U.  S.  70,  25  Sup. 
Ct.  Rep.  384,  49:  669 

105.  The  retroactive  provision  of  Ky.  act 
March  21,  1900,  relating  solely  to  national 
banks,  by  which  such  banks  are  charged  with 
a  liability  for  taxes  for  past  years  on  their 
capital  stock,  whether  held  within  or  without 
the  state,  and  are  subjected  to  a  penalty  in 
addition  for  delinquency,  operates  as  a  dis- 
crimination against  such  banks,  prohibited 
by  U.  S.  Rev.  Stat.  §  5219,  U.  S.  Comp. 
Stat.  1901,  p  3502,  where,  until  the  passage 
of  that  act,  national  banks  were  not  required 
to  return  for  taxation  shares  of  their  capital 
stock  held  outside  of  the  state.  Covington 
V.  First  Nat.  Bank,  198  U.  S.  100,  25  Sup. 
Ct.  Rep.  562,  49:  963 

Dissimilar  elements  of  valaation  gen- 
erally. 

106.  The  increase  of  the  value  of  national 
bank  shares  by  reason  of  the  bank  fran- 
chises does  not  make  the  taxation  of  tliosc 
shares  at  their  true  value  amount  to  a 
discrimination  in  favor  of  unincorporated 
banks,  which  have  no  franchise.  First  Nat. 
Bank  v.  Chapman,  173  U.  S.  205,  19  Sun. 
Ct.  Rep.  407,  43:  669 

107.  A  discrimination  against  national 
banks,  and  in  favor  of  state  banks  and  other 
moneyed  corporations,  forbidden  by  U.  S. 
Rev.  'Stat.  §  5219,  U.  S.  Comp.  Stnt.  1901,  p. 
3502,  results  from  the  taxation  of  shnre^  of 
stock  of  national  banks,  under  Cal.  Pol. 
Code,  §§  3608-3610.  at  their  market  value, 
while  the  construction  given  by  the  highest 
state  court  to  the  provisions  for  the  taxation 
of  the  "property"  of  state  banks  and  other 
moneyed  corporations  does  not  require,  al- 
though property  is  defined  by  Cal.  Const, 
art.  13,  §  1,  as  including  "franchises,"  that 
the  assessing  officer  shall  include  in  the 
assessment  all  the  intangible  elements  of 
value  which  form  part  of  the  market  and 
selling  value  of  shares  of  stock.  San  Fran- 
cisco Nat.  Bank  v.  Dodge,  197  U.  S.  70,  25 
Sup.  Ct.  Rep.  384,  49:  669 
Cited  in  Georgia  R.  &  Bkff.  Co.  v.  Wright,  12.*^ 

Ga.  603,  64  S.  B.  52. 
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Deduction  of  debts  to  fix  Talae. 

Deduction  of  Indebtedness  in  Assessing 
Property  Generally,  see  infra,  III. 
b,  2,  b. 

108.  It  is  assumed  that  owners  of  shares 
in  national  banks  are  entitled  to  deduct  their 
bona  fide  indebtedness  from  the  assessed 
value  of  the  shares,  as  in  the  case  of  other 
moneyed  capital.  Whitbeck  v.  Mercantile 
Nat.  Bank,  127  U.  S.  193,  8  Sup.  Ct.  Rep. 
1121,  32:  118 
Cited   in    First   Nat.    Bank    v.    Chapman,    173 

IT.  S.  219.  43  L.  ed.  675,  10  Sup.  Ct.  Rep. 
407 — Lander  v.  Mercantile  Nat.  Bank,  186 
U.  S.  470,  46  L.  ed.  1254,  22  Sup.  Ct.  Rep. 
fl08 — First  Nat.  Bank  v.  Covington,  103 
Fed.  529 — Mercantile  Nat.  Bank  v.  Hub- 
bard. 45  C.  C.  A.  71,  105  Fed.  817— Mer- 
cantile Nat.  Bank  v.  Lander,  109  Fed.  23 — 
Lander  v.  Mercantile  Nat.  Bank,  55  C.  C.  A. 
523.  118  Fed.  785— First  Nat.  Bank  v. 
Fishor,  45  Kan.  730,  26  Pac.  482 — Putton 
V.  Citizens'  Nat.  Bank,  53  Kan.  458,  36  Pac. 
719— Miller  v.  First  Nat.  Bank,  46  Ohio 
St.  430.  21  N.  E.  660 — Chapman  v.  First 
Nat.  Bank,  66  Ohio  St.  325,  47  N.  B.  54 
— Newport  v.  Mudgett,  18  Wash.  275,  51 
Pac.  466. 

109.  Where  a  state  statute  permitted  the 
taxpayer  to  deduct  from  the  sum  of  his 
credits,  money  at  interest,  or  other  demands, 
the  amount  of  his  bona  fide  indebtedness, 
while  it  denied  the  same  right  of  deduction 
from  the  cash  value  of  bank  shares,  it  was  in 
conflict  with  the  act  of  Congress  forbidding 
the  taxation  of  national  bank  shares  at  a 
greater  rate  than  is  assessed  on  other  mon- 
eyed capital  in  the  hands  of  individual  citi- 
zens of  the  state.  Evansville  Nat.  Bank  v. 
Britton,  105  U.  S.  322,  26:  1053 
Albany  County  v.  Stanley,  105  U.  S.  305. 

26:  1044 
Hills  V.  National  Albany  Exch.  Bank,  105 

TT.  S.  319.  26:  1052 

DUt'"nui9hed  in  National   Bank  ▼.   Richmond, 

42  Fed.  879 — Chapman  v.  First  Nat.  Bank, 

56  Ohio  St.  327,  47  N.  E.  54. 

Cited  In  Evansville  Nat.  Bank  v.  Britton.  105 
U.  S.  322,  26  L.  ed.  1064 — Boyer  v.  Boyer, 
113  U.  S.  695,  28  L.  ed.  1090,  5  Sup.  Ct. 
Pen.  706 — Mercantile  Nnt.  Bank  v.  New 
York.  121  U.  S.  152,  30  L.  ed.  900,  7  Sup. 
Ct.  Rep.  826 — Stanley  v.  Albany  County, 
121  U.  S.  546.  30  L.  ed.  1002,  7  Sup.  Ct. 
Rep.  12,34 — First  Nat.  Bank  v.  Chehalls 
County.  166  TT.  8.  459.  41  L.  od.  1077.  17 
Sup.  Ct.  Rep.  629 — Railroad  Tax  Case,  8 
Sawy.  256.  13  Fed.  737 — Snnta  Clara  County 
V.  Southern  P.  R.  Co.  9  Sawy.  189,  18  Fed. 
401 — Mercantile  Nnt.  Bank  v.  New  York,  28 
Fed.  786 — Richards  v.  Rock  Rapids,  31  Fed. 
512 — First  Nat.  Bank  v.  Richmond.  39  Fed. 
314— Whitney  Nat.  Bank  v.  Parker,  41  Fed. 
4O0  — XTncfpire  v.  Pevenue  &  Rond  Comrs.  71 
Ala.  414 — State  Bank  v.  Board  of  Revenue. 
91  Ala.  219.  8  So.  852 — Wasson  v.  First 
Nat.  Bnnk,  107  Ind.  212.  8  N.  K.  97— First 
Not.  Bank  v.  Turner.  154  Ind.  458.  57  N.  E. 
110 — First  Nat.  Bank  v.  Albla.  86  Iowa.  33, 
52  N.  W.  3.34— First  Nat.  Bank  v.  Fisher, 
45  Kan.  730,  26  Pac.  482— Dutton  v.  Citi- 
jsens"  Nnt.  Bnnk.  53  Knn.  457.  36  Pac.  710 
National  Bank  v.  New  Beiford,  155  Mass. 
316,  29  N.  E.  532— Standard  Life  &  Accl. 
Ins.  Co.  V.  Board  of  Assessors,  95  Mich.  468, 
55  N.  W.  112— Adams  v.  Kuykendall,  83 
Miss.    585,    35    So.    830 — National    Bank    v. 


Staats,  155  Mo.  58,  55  S.  W.  626 — B  resale 
v.  Wayne  County,  25  Neb.  472,  41  N.  W. 
356 — Bressler  v.  Wayne  County,  32  Neb. 
836,  13  L.R.A.  615,  49  N.  W.  787— Weston 
V.  Manchester,  62  N.  H.  674 — Peavey  v. 
Greenfield,  64  N.  H.  284,  9  Atl.  722— ^Mc- 
Mahon  v.  Palmer,  102  N.  Y.  188,  55  Am. 
Rep.  796,  6  N.  E.  400— Mc Aden  v.  Meck- 
lenburg County,  97  N.  C.  359,  2  S.  E.  670 
—Miller  V.  Third  Nat.  Bank,  46  Ohio  St. 
430.  21  N.  B.  860 — (Chapman  v.  First  Nai. 
Bank,  56  Ohio  St.  327,  47  N.  E.  54— Cleve- 
land Trust  Co.  V.  Lander,  62  Ohio  St.  271, 
56  N.  E.  1036 — Ankeny  v.  Blakley.  44  Or. 
86,  74  Pac.  485 — ^Rosenberg  v.  Weekes,  67 
Tex.  585,  4  S.  W.  899— Newport  v.  Mudgett, 
18  Wash.  274,  51  Pac.  466. 

110.  State  taxation  of  national  bank 
shares  is  not  void  as  to  shareholders  who 
were  not  indebted  when  the  assessment  was 
made  because  no  deduction  of  the  indebted- 
ness of  the  shareholders  from  the  assessed 
value  of  the  shares  is  permitted,  as  in  the 
case  of  other  moneyed  capital.  Hills  v.  Na- 
tional Albany  Exch.  Bank,  105  U.  S.  319, 

26:  1052 
New  York  ex  rel.  Williams  v.  Weaver,  100  U. 
S.  539,  25:  705 

Albany  County  v.  Stanley,  105  U.  S.  305, 

26:  1044 
Cited  in  Albany  County  v.  Stanley,  105  U.  8. 
315,  26  L.  ed.  1051— Evansville  Nat.  Bank 
V.  Britton,  105  U.  S.  324,  26  L.  ed.  1054— 
Mercantile  Nat.  Bank  v.  New  York,  121  V. 
S.  151.  30  L.  ed.  900,  7  Sup.  Ct.  Rep.  826 
— Palmer  v.  McMahon,  133  IT.  8.  667,  3S 
L.  ed.  775,  10  Sup.  Ct.  Rep.  334— First  Nat. 
Bank  v.  Chehalls  County,  166  U.  S.  452, 
41  L.  ed.  1075,  17  Sup.  Ct.  Rep.  629— 
National  Albany  Exch.  Bank  v.  Wells,  18 
Blatchf.  481,  5  Fed.  251— CantinI  v.  Tillman, 
64  Fed.  976 — Nevada  Nat.  Bank  v.  Dodge, 
56  C.  C.  A.  150,  119  Fed.  62— McHenry  v. 
Downer,  116  Cal.  27,  45  L.R.A.  743,  47 
Pac.  779 — Donnersberger  v.  Prendergast,  128 

111.  236,  21  N.  E.  1 — Indianapolis  v.  Vajen. 
Ill  Ind.  248,  12  N.  E.  311— Farmers'  &  T. 
Nat.  Bank  v.  Hoffman.  98  Iowa,  122,  61  N. 
W.  418— Dutton  v.  Citizens*  Nat.  Bank,  53 
Kan.  456,  36  Pac.  719 — Bressler  v.  Wayne 
County,  82  Neb.  836.  IS  L.R.A.  615.  49 
N.  W.  787 — Weston  v.  Manchester,  62  N. 
H.  574— Boody  v.  Watson,  64  N.  H.  185, 
9  Atl.  794 — People  ex  rel.  Mercer  v.  May- 
nard,  7  Misc.  299,  28  N.  T.  Supp.  141— 
Citizens'  Sav.  Bank  v.  New  York,  37  App. 
Div.  562,  56  N.  Y.  Supp.  295 — McAden  v. 
Mecklenburg  County,  97  N.  C.  358,  2  S.  B. 
670 — National  Exch.  Bank  v.  HlHs,  37  Phlla. 
I^g.  Int.  504 — Rosenberg  v.  Weekes,  67  Tex. 
585.  4  S.  W.  899— Newport  v.  Mudgett.  18 
Wash.  274.  51  Pac.  466 — Ruggles  v.  Fond 
du  Lac,  53  Wis.  439.  10  N.  W.  565 — Kings- 
ley  V.  Merrill,  122  Wis.  205,  67  L.R.A.  208, 
99  N.  W.  1044. 

111.  The  statutes  of  New  York  which  per- 
mit a  party  to  deduct  his  just  debts  from 
the  valuation  of  his  personal  property,  ex- 
cept so  much  thereof  as  consists  of  national 
bank  shares,  tax  the  shares  at  a  greater 
rate  than  other  moneyed  capital  and  are 
therefore  void  as  to  them.  New  York  ex  rel. 
Williams  v.  Weaver,  100  U.  S.  539,    25:  705 

112.  A  statute  which  requires  the  shares 
of  national  banks  and  of  other  incorporated 
banks  to  be  assessed  at  their  true  value  in 
money,    without    any    deduction    of    debts. 
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but  allowB  a  deduction  of  debts  existing  in 
the  business  of  an  unincorporated  bank, 
does  not  make  a  discrimination  against  na- 
tional banks,  as  its  debts  are  in  fact  con- 
sidered in  reaching  the  true  value  of  its 
shares.  First  Nat.  Bank  v.  Chapman,  173  U. 
S.  205,  19  Sup.  Ct.  Rep.  407,  43:  669 

Cited  In  Lander  t.  Mercantile  Nat.  Bank,  186 

U.  8.  470,  46  L.  ed.  1234,  22  Sup.  Ct.  Rep. 

008 — Mercantile   Nat.    Bank   v.   Hubbard,   45 

C.  C.   A.  74,   105   Fed.  817— National   State 

Bank  v.  Burlington,  110  Iowa,  701,  94  N.  W. 

234 — Mechanics  Nat.  Bank  y.  Baker,   63  N. 

J.    L.    118,    46    Atl.    580 — Commercial    Nat. 

Bank  r.  Chambers,  21  Utah,  344,  56  L.R.A. 

351,  61  Pac  560. 

113.  The  refusal  to  deduct  the  value  of 
real  estate  owned  in  other  states  by  a  na- 
tional bank  from  the  value  of  its  shares  of 
stock  does  not  make  an  unlawful  discrimi- 
nation against  such  banks,  under  U.  S.  Rev. 
Stat.  §  5219,  U.  S.  Comp.  Stat.  1901,  p.  3502, 
or  deny  them  the  equal  protection  of  the 
laws,  where  such  a  deduction  is  not  author- 
ized by  the  laws  of  the  state  in  valuing 
shares  of  stock  of  other  corporations.  Com- 
mercial Nat.  Bank  v.  Chambers,  182  U.  S. 
556,  21  Sup.  Ct.  Rep.  863,  45:  1227 
Cited  In  Hooper  y.  State,  141  Ala.  120,  37  So. 

662 — State  ▼.  No  .hem  P.  B.  Co.  95  Minn. 
46,  103  N.  W.  731. 

114.  A  tax  on  shares  of  a  national  bank, 
where  the  tax  commissioners  refused  to  de- 
duct the  amount  of  the  capital  of  the  bank 
invested  in  United  States  securities,  is  not 
illegal  as  being  at  a  greater  rate  than  is  as- 
sesMd  upon  other  moneyed  capital  in  the 
hands  of  individual  citizens,  although  al- 
lowance was  made  to  individuals  on  account 
of  United  States  securities.  New  York  ex 
rel.  Duer  v.  Comrs.  of  Taxes  &,  Assessments, 
4  Wall.  244,  18:  344 
Cited  In  Thomson  v.  Union  P.  R.  Co.  9  Wall. 

500.  19  L.  ed.  798— Mercantile  Nat.  Bank 
y.  New  York,  121  U.  S.  140,  30  L.  ed.  899, 
7  Sup.  Ct.  Rep.  826 — National  Bank  v.  Bos- 
ton, 125  U.  S.  68,  31  L.  ed.  693,  8  Sup. 
Ct.  Rep.  772— First  Nat.  Bank  v.  Chehalls 
County,  166  U.  S.  449.  41  L.  ed.  1074,  17 
Sup.  Ct.  Rep.  629 — First  Nat.  Bank  v. 
Waters,  19  Blatchf.  245,  7  Fed.  155— 
Mercantile  Nat.  Bank  v.  New  York,  28  Fed. 
783 — Davenport  Nat.  Bank  v.  Board  of 
Equalisation,  64  Iowa,  146,  19  N.  W.  889— 
First  Nat.  Bank  v.  Board  of  Reviewers,  41 
La.  Ann.  183,  5  So.  408 — Re  Jenkins,  47 
App.  Dlv.  401,  62  N.  Y.  Supp.  821 — People 
ez  rel.  Jenkins  v.  Neff,  29  Misc.  67,  60  N. 
Y.  Supp.  582— Jenkins  v.  Neff,  163  N.  Y. 
826,  57  N.  B.  408— McLaughlin  v.  Chadwell, 
7  Relsk.  396 — Rosenberg  v.  Weekes,  67  Tex. 
685,  4  S.  W.  899. 

115.  Discrimination  against  national 
banks  in  taxation  is  not  shown  by  the  mere 
fact  that  some  debts  are  allowed  to  be  de- 
ducted from  some  moneyed  capital,  but  not 
from  that  which  is  invested  in  shares  of  na- 
tional banks,  without  showing  the  amount 
of  either  class  of  property  or  the  propor- 
tion between  them,  while  shares  of  stock  in 
state  banks  are  taxed  in  the  same  way  as 
shares  in  national  banks.     First  Kat.  Bank 
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v.  Ayers,  160  U.  S.  660,  16  Sup.  Ct.  Rep. 
412,  40:  573 

Cited  In  First  Nat.  Bank  v.  Chapman,  173 
U.  S.  214,  43  L.  ed.  673,  19  Sup.  Ct.  Rep. 
407 — Mcllenry  v.  Downer,  116  Cal.  31,  45 
L.R.A.  746,  47  Pac.  779— Illinois  Nat.  Bank 
V.  Klnsella,  201  111.  38,  66  N.  K.  338— First 
Nat  Bank  v.  Turner,  154  Ind.  461,  57  N. 
B.  110 — Chapman  ▼.  First  Nat.  Bank,  56 
Ohio  St.  326,  47  N.  E.  54— Cleveland  Trust 
Co.  V.  Lander,  62  Ohio  St.  271,  56  N.  E. 
1036 — Commercial  Nat.  Bank  v.  Chambers,. 
21   Utah,   347,  56  L.R.A.   352,   61   Pac.   560. 

Uniform  iralaation  at  par. 

116.  The  uniform  valuation  of  national 
bank  shares,  in  common  with  those  of  state 
banks,  at  par,  although  the  actual  value  of 
the  shares  dilTer,  does  not  violate  the  act  of 
Congress  which  prohibits  assessments  by  the 
states  upon  national  bank  shares  higher  in 
proportion  than  upon  other  moneyed  capital, 
it  constitutes  no  discrimination  against 
banks  of  either  kind.  Williams  v.  Albany 
County,  122  U.  S.  154,  7  Sup.  Ct  Rep.  1244, 

30:  1088 

Stenley  v.  Albany  County,  121  U.  S.  535,  7 

Sup.  Ct.  Rep.  1234,  30:  1000 

Cited   in    Cleveland    Trust   Co.    v.    Lander,    62 

Ohio  St.  271,  50  N.  E.  1036. 

• 

117.  State  taxes  imposed  on  the  nominal 
capital  of  a  bank  without  regard  to  value 
may  be  sustained.  Provident  Inst,  for  Sav. 
V.  Massachusetts,  6  Wall.  611,  18:  907 

Dissimilar  exemptions. 

118.  The  former  decisions  of  this  court 
do  not  sustain  the  proposition  that  national 
bank  shares  may  be  subjected,  under  the 
authority  of  the  state,  to  local  taxation, 
where  a  very  material  part,  relatively,  of 
other  moneyed  capital  in  the  hands  of  in- 
dividual citizens  within  the  same  jurisdic- 
tion or  taxing  district,  is  exempted  from 
such  taxation.  Boyer  v.  Boyer,  113  U.  S. 
689,  5  Sup.  Ct.  Rep.  706,  28:  1089 
Cited  Id  First  Nat.  Bank  v.  Lucas  County,  25 

Fed.  753~Whltney  Nat.  Bank  v.  Parker,  41 
Fed.  405 — Puget  Sound  Nat.  Bank  v.  King 
County,  57  Fed.  433. 

119.  The  rate  of  taxation  upon  the  shares 
in  a  national  bank  should  be  the  same  as, 
or  not  greater  than,  upon  the  moneyed  capi- 
tal of  the  individual  citizen  liable  to  taxa- 
tion. This  statutory  rule  was  not  intended 
to  cut  off  the  power  to  exempt  particular 
kinds  of  property  from  taxation.  Adams  v. 
Nashville,  95  U.  S.  19,  24:  369 
Hepburn  v.  School  Directors  of  Carlisle,  23 

Wall.  480,  23:  112 

Cited  In  Boyer  v.  Boyer,  113  U.  8.  694,  28 
L.  ed.  1090,  6  Sup.  Ct.  Rep.  706 — Mercantih» 
Nat.  Bank  v.  New  York,  121  U.  S.  151,  30 
L.  ed.  900,  7  Sup.  Ct.  Rep.  826 — First  Nat. 
Bank  v.  Chehalls  County,  160  U.  S.  452.  41 
L.  ed.  1075,  17  Sup.  Ct.  Rep.  629— First 
Nat.  Bank  v.  Waters,  10  Blntcbf.  246.  7  Fed. 
156 — Mercantile  Nat.  Bank  v.  New  York. 
28  Fed.  783 — National  Commercial  Bank  v. 
Mobile,  62  Ala,  296,  34  Am.  Rep.  15 — 
Collard  V.  State,  65  Ala.  632 — Muffiilre  v. 
Revenue  &  Road  Comrs.  71  Ala.  414 — Mc- 
Henry  v.  Downer,  116  Cal.  31,  43  L.RA. 
746.  47  Pac.  779  -Diitton  v.  Citizens'  Nat. 
Bank,  53  Kan.  450.  .36  Pac.  710--FIrst  Nat. 
Bank   v.   Board   of   Reviewers,   41   La.    Ann. 
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183,  6  So.  408 — Bressler  v.  Wayne  County, 
32  Neb.  844,  13  L.R.A.  618,  40  N.  W.  787 
— State,  Stratton,  Prosecutor,  v.  Collins, 
43  N.  J.  L.  569— Williams  v.  Weaver,  75 
N.  Y.  37— Buie  v.  Fayettevllle,  79  N.  C.  272 
— McAden  v.  Mecklenburg  County,  97  N.  C. 
338.  2  S.  E.  670 — Gray  v.  Logan  County, 
7  Okla.  323,  54  Pac.  485 — Boyer  v.  Boyer. 
16  W.  N.  C.  2— Primm  v.  Fort,  23  Tex. 
Civ.  App.  615,  57  S.   W.  86. 

120.  Exemption  from  state  taxation  of 
personal  property  not  situated  similarly  to 
that  inve.sted  in  national  banks  does  not  en- 
title national  bank  shares  to  similar  ex<^mp- 
tions,  under  U.  S.  Rev.  Stat.  §  5219,  V,  S. 
Comp.  Stat.  1901,  p.  3502.  Mercantile  Nat. 
Bank  v.  New  York,  121  U.  S.  138,  7  Sup. 
Ct.  Rep.  826,  30:  895 
National  Newark  Bkg.  Co.  v.  Newark,   121 

U.  S.  163,  7  Sup.  Ct.  Rep.  839,  30:  904 
Cited  in  Davenport  Nat.  Bank  v.  Board  of 
Equalization,  123  U.  S.  86,  31  L.  ed.  97,  8 
Sup.  Ct.  Rep.  73 — Palmer  v.  McMabon.  133 
IT.  S.  667,  33  L.  cd.  773.  10  Sup.  Ct.  Rep. 
324 — People's  Nat.  Bank  v.  Marye.  107  Fed. 
580 — Illinois  Nat.  Bank  v.  Klnsella,  201 
111.  38.  66  N.  B.  338— Dutton  v.  Citizens' 
Nat.  Bank.  53  Kan.  458,  36  Pac.  7 in — 
People  ex  rel.  Jenkins  y.  Neff,  20  Misc.  64, 
60  N.  Y.  Supp.  582. 

121.  Where,  in  a  state,  large  amounts  of 
securities  were  exempted  from  local  taxation, 
this  constituted  a  discrimination  in  favor  of 
other  moneyed  capital  against  capital  in- 
vested in  shares  in  national  banks,  which 
was  inconsistent  with  the  provisions  of  Rev. 
Stat.  §  5219,  U.  S.  Comp,  Stat.  1901,  p. 
3502,  that  the  taxation  by  state  authority 
of  national  bank  shares  shall  not  be  at  a 
greater  rate  than  is  assessed  upon  other 
moneved  capital.  Boyer  v.  Boyer,  113  U.  S. 
689,  5  Sup.  Ct.  Rep.  706,  28:  1089 
Cited  in  First  Nat.   Bank  v.  Chehalls  County, 

166  U.  S.  452,  41  L.  ed.  1075.  17  Sup.  Ct. 
Rep.  629 — Mercantile  Nat.  Bank  v.  New 
York.  28  Fod.  778 — Richards  v.  Rock  Rapids. 
31  Fed.  508— First  Nat.  Bank  v.  Hungate, 
62  Fod.  549— People's  Nat.  Bank  v.  Marye, 
107  Fed.  580 — McHenry  v.  Downer,  116  Cal. 
30.  45  L.R.A.  745,  47  Pac.  779 — Wasson  v. 
First  Nat.  Bank.  107  Ind.  215,  8  N.  B. 
07 — First  Nat.  Bank  v.  Albia,  86  Iowa.  38. 

52  N.  W.  334 — Dutton  v.  Citizens'  Nat.  Bank, 

53  Kan.  458,  36  Pac.  719 — People  ex  rel. 
Merchants'  Nat.  Bank  v.  Coleman,  41  Hun, 
344 — Cleveland  Trust  Co.  v.  I,ander,  62  Ohio 
St.  271,  56  N.  E.  1036— Ankeny  v.  Blakley, 
44  Or.  86.  74  Pac.  485— Com.  v.  Merchants 
&  Mfrs.  Nat.  Bank,  168  Pa.  315.  31  Atl. 
1065 — Rosenberg  v.  Weekes,  67  Tex.  585, 
4  S.  W.  809— Washington  Nat.  Bank  y. 
King  County,  9  Wash.  609,  38  Pac.  219. 

Inequalities    in    official    administration 
of  tax  laws. 

122.  The  rule  or  principle  of  unequal 
valuation  of  different  classes  of  property  for 
taxation,  adopted  by  local  boards  of  assess- 
ment, is  in  conflict  with  the  Constitution 
of  Ohio,  and  works  manifest  injustice  to  tlie 
owners  of  bank  shares.  Cummings  v.  Mer- 
chants' Nat.  Bank,  101  U.  S.  153,  25:  903 
Cited,  in  Cincinnati  Southern  R.  Co.  v.  Guenther, 

19  BVd.  399 — Dundee  Mortg.  Trust  Invest. 
Co.  V.  Parrlsh,  11  Sawy.  98,  24  Fed.  201 — 
Balfour  v.  Portland,  28  Fed.  739— State  Bank 
y.    Board    of   Revenue,    91    Ala.    219,    8    So. 


832-  -St.  I.ouis,  I.  M.  A  S.  R.  Co.  v.  Wortben, 
52  Ark.  536,  7  L.R.A.  375,  13  8.  W.  254— 
Daly  V.  Morgan,  69  Md.  484.  1  L.R.A.  765,  16 
Atl.  287 — Sawyer  v.  Dooley,  21  Nev.  400, 
32  Pac.  437 — State  Assessors  ▼.  Central  R. 
Co.  48  N.  J.  L.  350,  4  Atl.  678— Territory 
V.  Cooperative  Bldg.  &  L.  Asso.  10  N.  M. 
347,  62  Pac.  1097— Cleveland  Trust  Co.  ▼. 
Lander,  62  Ohio  St.  282,  56  N.  E.  1036— 
Com.  V.  Lake  Shore  &  M.  8.  R.  Co.  3 
Dauphin  Co.  Rep.  175 — Com.  v.  Jamestown 
&F.  R.  Co.  2  Dauphin  Co.  Rep.  216,  6  Lack. 
Legal  News,  237 — Com.  v.  Mammoth  Vein 
Coal  &  I.  Co.  3  Dauphin  Co.  Rep.  224— 
Provident  Life  &  T.  Co.  v.  Board  of  Revision. 
29  Pa.  Co.  Ct.  443— South  Nashville  Street 
R.  Co.  V.  Morrow,  87  Tenn.  427,  2  L.R.A. 
860,  11  S.  W.  348— Carroll  v.  Alsup,  107 
Tenn.  289,  64  8.  W.  193. 

123.  A  systematic  and  international  valu- 
ation of  all  other  moneyed  capital  by  the 
taxing  officers  far  below  its  true  value,  while 
national  bank  shares  are  assessed  at  their 
full  value,  is  a  violation  of  the  declaration 
by  Congreas  that  state  taxation  of  shares  in 
national  banks  shall  not  be  at  a  greater 
rate  than  is  assessed  by  the  state  upon  mon- 
eyed capital  in  the  hand  of  individuals. 
Pel  ton  V.  Commercial  Nat.  Bank,  101  U.  S. 
143,  25:  901 
Cited  in  Cummings  v.   Merchants*   Nat.   Bank. 

101  U.  S.  155,  25  L.  ed.  904 — Boyer  v.  Boyer, 
113  IT.  S.  694,  28  L.  ed.  1090,  5  Sup.  Ct. 
Rep.  706 — First  Nat.  Bank  v.  Farwell,  10 
Biss.  272,  7  Fed.  520 — Evansville  Nat.  Bank 
V.  Britton,  10  Bias.  505,  8  Fed.  868 — Ex- 
change Nat.  Bank  v.  Miller,  19  Fed.  874 — 
First  Nat.  Bank  v.  Lucas  County.  25  Fed.  750 
— Richards  v.  Rock  Rapids,  81  Fed.  508 — 
Puget  Sound  Nat.  Bank  v.  King  County,  57 
Fed.  433— First  Nat.  Bank  v.  Hungate.  62 
Fed.  549— Pollard  v.  State,  65  Ala.  632— 
Maguire  v.  Revenue  Road  Comrs.  71  Ala. 
414— First  Nat.  Bank  v.  Albia,  86  Iowa,  38. 
52  N.  W.  334 — Bressler  v.  Wayne  County, 
32  Neb.  836,  13  L.R.A.  615,  49  N.  W.  787 
— Peavey  v.  Greenfield,  64  N.  H.  284,  0  Atl. 
722 — State,  Stratton,  Prosecutor,  v.  Col- 
lins. 43  N.  J.  L.  569 — Lemly  v.  Forsyth,  H7* 
N.  C.  382 — McAden  v.  Mecklenburg  County. 
97  N.  C.  3r,9,  2  S.  B.  670— Ankeny  v. 
Blakley,  44  Or.  86,  74  Pac.  485— Com.  v. 
Lake  Shore  &  M.  S.  R.  Co.  3  Dauphin  Co. 
Rep.  176 — Com.  v.  Jamestown  &  F.  R.  Co. 
3  Dauphin  Co.  Rep.  217 — Com.  v.  James- 
town &  F.  R.  Co.  6  Lack.  Legal  News,  238 
— Rosenherg  ▼.  Weekes,  67  Tex.  584,  4  S. 
W.  899 — Ruggles  v.  Fond  du  Lac,  53  Wis. 
440.    10   N.   W.   565. 

124.  The  shares  of  a  national  bank  are 
not  relieved  from  taxation  because  a  single 
bank  of  the  state  has  been  favored  by  mis- 
take or  by  intention.  Albany  County  v. 
Stanley,  105  U.  S.  316,  26:  1120 

125.  If  the  assessors  habitually  and  in- 
tentionally, or  by  some  fixed  rule,  assessed 
the  shares  of  national  banks  higher  in  pro- 
portion to  their  actual  value  than  other 
moneyed  capital  generally,  then  there  is 
ground  for  recovery  of  such  tax  paid  by 
such  banks  as  illec^lly  assessed;  and  a  new- 
trial  as  to  that  should  be  granted  when  it 
has  not  been  disposed  of  on  the  former 
trial.  Albany  County  v.  Stanley,  105  V.  S, 
316.  26:  1120 
Cited  in  New  York  v.  Barker.  179  IT.   S.  284. 

45  L.  ed.  193,  21  Sup.  Ct.  Rep.  121— Taylor 
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▼.  LouisTllle  k  N.   R.   Co.  31   C.   C.  A.   360, 
60   U.    S.   App.    166,   88   Fed.   372. 

c.  Wliat    Tctxahle;    Exemptions, 

1,  In  General. 

Appellate  Jurisdiction  over  Question  as  to 
Power  of  Territory  to  Tax  Railroad, 
see  Appeal  and  Error,  1026. 

Impairment  of  Contract  Oblif^ations  as  to, 
see  Constitutional  Law,  IV.  g,  2,  c,  ( 7 )  ; 
IV.g,  4,  sf,  (8). 

State  *  Decisions  as  to  Things  Taxable  as 
Binding  upon  Federal  Courts,  see 
Courts,  1856-1860. 

For  Local  Improvements,  see  Public  Im- 
provements, II.  b. 

126.  Everything  over  which  the  soverciorn 
power  of  a  state  extends  may  be  the  sub- 
ject of  taxation.  Kirtland  V.  Hotehkiss, 
100  U.  S.  491,  25:  558 
Cited   in   Dundee   Mortg.   Trust   Invest.    Co.    v. 

School  Dist.  No.  1,  10  Sawy.  63,  10  Fed. 
367— Ft.  Smith  v.  Scruggs,  70  Ark.  555,  58 
L.R.A.  924,  91  Am.  St.  Rep.  100,  09  S.  W. 
679. 

127.  The  taxing  power  of  a  state  is  one 
of  its  attributes  of  sovereignty,  and  reaches 
all  property  and  business  within  the  state. 
Nathan  v.  Louisiana,  8  How.  73,  12:  992 
Cited  In  Kirtland  v.  Ilotchkiss,  100  U.  8.  499, 

25  L.  ed.  562— Stc'ln  v.  Mobile.  24  Ala.  614 — 
Noble  v.  Cullom,  44  Ala.  583— State  ex  rel. 
American  Bxp.  Co.  v.  State  Board,  3  S.  D. 
351.  33  N.  W.  192— Fagen  v.  Chicago.  84 
III.  234 — People  ex  rel.  McCrea  v.  United 
States,  93  111.  36.  34  Am.  Rep.  155— Wlg- 
glnR  Ferry  Co.  v.  East  St.  Louis,  102  111. 
574— Ward  v.  State,  31  Md.  285.  1  Am.  Rep. 
50 — State  v.  Wclton,  55  Mo.  291 — Territory 
V.  Farnsworth,  5  Mont.  322,  5  Pac.  869 — 
Duer  V.  Small,  17  How.  Pr.  205 — Ex  parte 
Robinson,  12  Nev.  275.  28  Am.  Rep.  794— 
Wallack  v.  New  York,  3  Hun,  87-^olIier  v. 
Bnrgin,  1.30  N.  C.  636,  41  S.  E.  874— Cham- 
paign County  Bank  v.  Smith,  7  Ohio  St.  56 — 
Kirtland  v.  Ilotchkiss,  36  Phlla.  I^eg.  Int. 
488 — United  States  v.  Lees.  46  Phil  a.  Leg. 
Int.  38 — Pullman  Southern  Car  Co.  v.  Gainen, 
3  Tenn.  Ch.  594 — Queen  Ins.  Co.  v.  State,  86 
Tex.  265.  22  L.R.A.  491.  24  S.  W  397— 
State  V.  Harrington.  68  Vt.  628.  34  L.R.A. 
101,  35  Atl.  515— Wheeling,  P.  &  C.  Transp. 
Co.  V.  Wheeling,  9  W.  Va.  179.  27  Am.  Ren. 
552. 

128.  A  state  may  tax  everything  which 
exists  by  its  authority  or  is  introduced  by 
its  permission  within  its  boundaries.  MTul- 
loch  V.  Maryland,  4  Wheat.  316,  4:  579 

Cited  in  Union  P.  R.  Co.  v.  Penlston,  18  Wall. 
48,  21  L.  cd.  797 — Adam.s  Exp.  Co.  v.  Ohio 
State  Auditor,  165  V.  S.  230,  41  L.  ed.  698. 
17  Sup.  Ct.  Rep.  305 — Savings  &  L.  Soc.  v. 
Multnomah  County.  169  U.  S.  427,  42  L.  ed. 
805.  18  Sup.  Ct.  Rep.  392— Henderson  Bridge 
Co.  V.  Henderson,  173  U.  S.  622,  43  L.  ed. 
834.  19  Sup.  Ct.  Rep.  553— Bristol  v.  Wash- 
ington County.  177  U.  S.  145,  44  L.  ed.  707, 
20  Sup.  Ct.  Rep.  585— Rlackstone  v.  Miller. 
188  U.  S.  205.  47  L.  ed.  445,  23  Sup.  Ct.  Rep. 
277 — Louisville  &  J.  Ferry  Co.  v.  Kentuckv. 
188  U.  S.  396.  47  L.  ed.  518.  23  Sup.  Ct. 
Rep.  463 — Snyder  v.  Bettman.  100  U.  S.  259. 
47  L.  ed.  1039,  23  Sup.  Ct.  Rep.  803— 
Battle  ▼.   Mobile.   9   Ala.  237,   44   Am.   Dec. 


438— Peopip    ex    rel.    Atty.    Gen.    v.    Naglee. 
1  Cal.  2.3C.  52  Am.  Dec.  312— People  v.  Cen- 
tral P.  R.  Co.  43  Cal.  426— Central  P.  R.  Co. 
V.   State   Bd.   of   Equalization.   60  Cal.   61 — 
Mackay  v.   San   Francisco,   128  Cal.  083,   61 
Pac.    382- -State    v.    Wheeler,    25    Conn.    204 
— Hanna    v.   Allen   County,   8    Blackf.   355 — 
Howell    v.    State,    3    Gill,    21— Appeal    Tax 
Court   V.    Patterson,    50    Md.    ,369— ("orry    v. 
Baltimore.    06    Md.    322.    103    Am.    St.    Rep. 
364,    53    Atl.    942— Allen    v.    National    State 
Bank,   92    Md.    512,    52   L.R.A.    7G2,   84   Am. 
St.  Rep.  517,  48  Atl.  78— State,  Singer  Mfg. 
Co.,    r»rosecutor,   v.    Heppenholmor,    58   N.    .7. 
L.    639.   32    L.R.A.    644,   34   Atl.    1061— Peo- 
ple v.    Equitable   Trust   Co.   96  N.   Y.   395— 
New  York  v.   McLean,   170  N.  Y.  385.  63  N. 
E.   380— Pullen   v.    Wake   County,    66   N.    C. 
362 — Mercantile  Trust  &  D.  Co.  v.  Mellon,  20 
Pa.    Co.    Ct.    27— Kirtland   v.    Hotchklss.    36 
Phlla.   Leg.   Int.  488— McKeen  v.  Northamp- 
ton County,  49   Pa.  524,  88  Am.  Dec.  515— 
Tonnage    Tax    Cases,    62    Pa.    294 — Com.    v. 
(Gloucester    Ferry    Co.   98    Pa.    121— Com.    v. 
Standard    Oil    Co.    101    Pa.    145— MercantiLi 
Trust  &  D.   Co.   v.   Mellon,   196  Pa.   178,   46 
Atl.    308 — Hadley    v.    Freedman's   Sav.   &   T. 
Co.    2    Tcnn.    Ch.    129— Union    Refrigerator 
Transit  Co.  v.  Lynch,  18  Utah.  .387.  48  L.R.A. 
792.  .05  Pac.  639— Catlin  v.  Hull,  21  Vt.  160 
— Webb  V.  Burlington,  28  V^t.  191— Jones  v. 
Keep,  19  Wis.  386. 

Editorial  notes. 

[What  constitutes  real  estate  for  purposes 
of.     15  L.R.A.  296. 

On  partnership  property.     22  L.R.A.  477. 

Validity  of  statute  imposing  special  tax 
on  transfer  of  corporate  stock.  8  L.R.A.  (N. 
S.)  314. 

Liability  of  municipal  bonds  to  taxation. 
12  L.R.A.(N.S.)   1159.] 

Property  alTected  with  a  public  Inter- 
est. 

129-30.  Highways,  turnpikes,  canals,  and 
railroads,  although  owned  by  individuals 
under  public  grants,  or  by  private  corpora- 
tions, are  regarded  as  governmental  affairs, 
In  favor  of  which  the  state  may  lawfully 
exercise  its  power  to  tax.  Roberts  v.  North- 
ern P.  R.  Co.  158  U.  S.  1,  15  Sup,  Ct.  Rep. 
756,  39:  873 

Cited  in  Lund  y.  Chippewa  County,  93  Wis.  651, 

34    L.R.A.    136,    67    N.    W.    927. 

Public  bonds. 

131.  Bonds  issued  by  the  state  or  under 
its  authority  by  public  municipal  bodies, 
for  the  purpose  of  carrying  on  the  govern- 
ment, are  exempt  from  taxation.  Mercan- 
til3  Nat.  Bank  v.  New  York,  121  U.  S.  138. 
7  Sup.  Ct.  Rep.  826,  30:  895 
at  til    In    Pollock    V.    Farmers    Loan    &   T.    Co. 

157  U.  a.  585,  39  L.  ed.  820,  15  Sup.  Ct. 
Itep.  673 — Plummer  v.  Coler,  178  U.  S.  117, 
44  L.  ed.  1001.  20  Sup.  Ct.  Rep.  829 — 
Grether  v.  Wright,  23  C.  C.  A.  514,  43  u.  S. 
App.    770,    75    Fed.    758. 

Properties  pertaining^    to  nation  or  for- 
eign state. 

Claim    of    Exemption    as    Meritorious 
Federal  Question,  see  Courts,  489. 

132.  Properties  of  every  kind  over  which 
the  sovereign  power  of  a  state  extends  are 
()l)ject8  of  taxation  outside  of  the  means 
and    instruments    of    the    Federal    govern- 
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ment.  Hamilton  Mfg.  Co.  v.  Massachusetts, 
6  Wall.  632,  18:  904 

Cited  in  North  Missouri  R.  Co.  v.  Maguire,  20 

Wall.  62,  22  L.  ed.  294— Hooper  v.  California, 

155  U.  S.  652,  39  L.  ed.  299,  6  Inters.  Com. 

Rep.   614,   16   Sup.   Ct.   Rep.  207 — Dewey  v. 

Des  Moines,   173   U.   S.   204,  43   L.  ed.   668. 

19   Sup.   Ct.   Rep.   379 — Day  v.   Bufflnton,   3 

Cliff.    387,    Fed.    Cas.    No.    3,675 — Sweatt    v. 

Boston,  H.  &  E.  R.  Co.  3  Cliff.  353,  5  Nat. 

Bankr.   Reg.  249,  Fed.  Cas.  No.   13,684. 

133.  A  state  has  jurisdiction,  for  purposes 
of  taxation,  of  all  persons  and  thingrs  with- 
in its  territory  which  do  not  belong  to  some 
other  jurisdiction,  such  as  the  representa- 
tives of  foreign  governments,  with  their 
houses  and  effects,  and  property  belonging 
to  or  in  the  use  of  the  government  of  the 
United  States.  Coe  v.  Errol,  116  U.  S.  517, 
6  Sup.  Ct.  Rep.  475,  29:  715 
Cited  In  Van  Brocklin  r.  Tennessee  (Van  Brock- 

Un  y.  Anderson)  117  U.  S.  179,  29  L.  ed.  855, 
6  Sup.  Ct.  Rep.  670. 

Public  debt  of  other  state. 

133a.  The  full  faith  and  credit  clause  of 
the  Federal  Constitution  does  not  give  ex- 
traterritorial effect  to  the  law  of  a  state 
exempting  from  taxation  its  registered  pub- 
lic debt.  Bonaparte  v.  Appeal  Tax  Court, 
104  U.  S.  692,  26:  845 

Cited  In  Fisher  y.  Fielding,  67  Conn.  112,  32 

L.R.A.   242,    52    Am.    St.    Rep.    270,    34    Atl. 

714 — Bacon  v.  State  Tax  Comrs.   126  Mich. 

29,  60  L.R.A.  337,  86  Am.  St.  Rep.  524,  85 

N.  W.  307. 

Occupations  or  business. 

Taxation  of  Franchises,  see  infra,  I.  c, 
3,  d. 

Business  Taxed  by  Congress,  see  infra, 
163. 

Occupation  of  Foreign  Telegraph  Com- 
pany, see  infra,  276. 

As  Affecting  Commerce,  see  Commerce, 
III.  d ;  IV. 

State  Decision  that  Railroad  was  Do- 
ing Business  in  the  State  as  Bind- 
ing on  Federal  Courts,  see  Courts. 
1859. 

134.  A  state  may  tax  its  own  citizens  for 
the  prosecution  of  any  particular  business 
or  profession  within  the  state.  Nathan  v. 
Louisiana,  8  How.  73,  12:  992 
Explained  In   Walling  v.   Michigan,   116  U.   S. 

460,  29  L.  ed.  696,  6  Sup.  Ct.  Rep.  454. 

Cited  In  State  Tonnage  Tax  Cases  (Cox  v.  Lott) 
12  Wall  213,  20  L.  ed.  373— Ward  v.  Mary- 
land, 12  Wall.  428,  20  L.  ed.  452— Wheeling, 
P.  &  C.  Transp.  Co.  v.  Wheeling  99  U.  S.  279, 
25  L.  ed.  414 — Van  Brocklin  v.  Tennessee 
(Van  Brocklin  v.  Anderson)  117  U.  S.  176, 
29  L.  ed.  854,  6  Sup.  Ct.  Rep.  670— New  York 
V.  Roberts,  171  U.  8.  676,  43  L.  ed.  330,  19 
Sup.  Ct.  Rep.  58 — Duer  v.  Small,  4  Blatcbf. 
267,  Fed.  Cas.  No.  4.116 — United  States  v. 
Hopkins,  82  Fed.  539 — Lott  t.  Ross,  38  Ala. 
159 — Lott  V.  Mobile  Trade  Co.  43  Ala.  582 
—Osborne  v.  Mobile,  44  Ala.  499— Capital 
City  Water  Co.  v.  Board  of  Revenue,  117 
Ala.  312,  23  So.  970— Little  Rock  ▼.  Prather, 
46  Ark.  477— Parsons  v.  People,  32  Colo. 
235,  76  Pac.  666 — Union  Towboat  Co.  v. 
Bordelon,  7  La.  Ann.  196 — New  Orleans  v. 
Eclipse  Tow-Boat  Co.  33  La.  Ann.  648,  39 
Am.  Rep.  279— Carson  v.  SUte.  57  Md.  260 


—People  V.  Walling,  58  Mich.  269,  18  N. 
W.  807 — State  v.  North,  27  Mo.  480 — Bx 
parte  Asher,  23  Tex.  App.  672,  50  Am.  Rep. 
783,  5  8.  W.  91. 

135.  Private  corporations  and  all  trades 
and  avocations  by  which  persons  acquire  a 
livelihood  may  be  taxed  by  the  state  for  the 
support  of  the  state  government.  Societv 
for  Savings  v.  Coite,  6  Wall.  594,  18:  897 
Provident  Inst,  for  Sav.  v.  Massachusetts,  6 
Wall.  611,  18:  907 

Cited  In  North  Missouri  R.  Co.  v.  Maguire.  20 
Wall.  61,  22  L.  ed.  294— Scholey  v.  Rew,  23 
Wall.  348,  23  L.  ed.  102— Home  Ins.'  Co.  v. 
New  York,  184  U.  S.  602.  33  L.  ed.  1030. 
10  Sup.  Ct.  Rep.  593 — Ashley  v.  Ryan,  153 
U.  S.  445.  38  L.  ed.  778.  4  Inters.  Com.  Rep. 
669,  14  Sup.  Ct.  Rep.  866 — Covington  &  C. 
Bridge  Co.  y.  Kentucky.  1^4  U.  S.  210,  38 
L.  ed.  966,  4  Inters.  Com.  Rep.  653,  14  Sup. 
Ct.  Rep.  1087 — Hooper  v.  California,  155  U. 
S.  662.  39  L.  ed.  299,  5  Inters.  Com.  Rep. 
614,  15  Sup.  Ct.  Rep.  207— Pollock  v.  Far- 
mers' Loan  &  T.  Co.  158  U.  S.  656.  39  L.  ed. 
1132,  15  Sup.  Ct.  Rep.  912— Wallace  v.  My- 
ers, 4  L.R.A.  173,  38  Fed.  186 — Southern 
Cotton  on  Co.  V.  Wemple,  44  Fed.  25 — New- 
ton V.  Atchison,  31  Kan.  153,  47  Am.  Rep. 
486,  1  Pac.  288 — State  v.  Central  Sav.  Bank. 
67  Md.  295,  10  Atl.  200— Cumberland  &  P. 
R.  Co.  V.  State.  92  Md.  682,  52  L.R.A.  76.^. 
48  Atl.  503 — Re  Suffolk  Sav.  Bank,  151  Mass. 
108,  23  N.  E.  728 — State  ez  rel.  Bee  Bldg. 
Co.  V.  Savage,  65  Neb.  747,  91  N.  W.  716— 
DriscoU  V.  Green,  59  N.  H.  106 — Robinson 
V.  Dover,  59  N.  H.  526 — State  Assessors  v. 
Central  R.  Co.  48  N.  J.  L.  283,  4  Atl.  578 
— People  ex  rel.  Piatt  v.  Wemple,  52 
Hun.  439.  5  N.  Y.  Supp.  581 — People  ex  rel. 
Southern  Cotton  Oil  Co.  v.  Wemple,  61  Hun. 
86,  15  N.  Y.  Supp.  711 — Re  Sherman.  153 
N.  Y.  4,  46  N.  R.  1032— Insurance  Co.  of 
N.  A.  V.  Com.  35  Phila.  Leg.  Int.  366^ 
Insurance  Co.  of  N.  A.  v.  Com.  87  Pa.  183, 
6  W.  N.  C.  181.  30  Am.  Rep.  352— Insurance 
of  N.  A.  V.  Com.  87  Pa.  183,  30  Am.  Rep. 
352 — Charlotte.  C.  &  A.  R.  Co.  v.  Olbbea.  27 
S.  C.  404,  4  S.  E.  49— Salt  Lake  City  Nat. 
Bank  v.  Goldlng,  2  Utah,  9 — Vermont  &  C. 
R.  Co.  V.  Vermont  C.  R.  Co.  63  Vt.  32,  21 
Atl.  731 — State  v.  Franklin  County  Sav. 
Bank  &  T.  Co.  74  Vt.  254,  52  Atl.  1069— 
Commercial  Electric  Light  &  P.  Co.  v.  Jad- 
son,  21  Wash.  56,  57  L.R.A.  89,  56  Pac.  829 
— State  ex  rel.  Milwaukee  Street  R.  Co.  v. 
Anderson,  90  Wis.  561,  63  N.  W.  746. 

Mort^ipes  and  credits. 

Discrimination    Against    Nonresidents, 
see  Constitutional  Law,  232. 

136-137.  In  Oregon  the  personal  obliga- 
tion of  the  mortgagor  to  the  mortgagee  is 
not  taxed  at  all,  the  debt  not  being  taxed 
separately,  but  only  together  with  the  mort- 
gage. Savings  &  L.  Soc.  v.  Multnomah 
County,  169  U.  S.  421,  18  Sup.  Ct.  Rep.  392, 

42:803 
Cited  In  Dekum  v.  Multnomah  County,  38  Or. 

259,  63  Pac.  496. 

—Editorial  note. 

[Power  to  tax  mortgages.    16  L.R.A.  59.1 

Property  taxable  for  local  purposes. 

138.  The  legislature  may,  at  any  time, 
make  provision  for  the  meeting  of  township 
obligations  by  requiring  the  levy  of  a  tax 
for  such   purpose  on  any  kind  of  taxable 
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property  within  the  township.  County 
Court  v.  United  States  (Cape  Girardeau 
County  Curt  v.  Hill),  118  U.  S.  68,  6  Sup. 
Ct.   Rep.  951.  30:  73 

Cite4  In   SeI1)ert   v.    Lewis    (Seibert   v.   United 

States)  122  U.  S.  201,  30  L.  ed.  1164,  7  Sup. 

Ct.  Rep.  1100. 

2.  Federal  Agencies,   InstrumentalitieH, 
and  Property, 

Taxability  of  Patents  as  Federal  Question, 
see  Courts,  569. 

Injunction  against  Operation  of  Telegraph 
Line  over  Post  Roads  until  Payment  of 
State  Tax,  -see  Injunction,  164a. 

Relative  Powers  of  State  and  National  Gov- 
ernments to  Tax  each  other*s  Agencies, 
see  States,  IV.  e. 

Editorial  notes. 

State  taxation  of  patent  rights.  [29  L. 
R.A.  792;    58  L.R.A.   564]  44:374 

[Of  copyrights.  57  L.RJl.  57;  58  L.R.A. 
564.] 

a.  JProperty    and     Interest    of     United 
States  Generally. 

Inheritance  Tax  on  Legacy  to  United  States, 
see  infra,  738,  739. 

State  Taxation  as  Presentinj?  Federal  Ques- 
tion, see  Courts,  535,  536. 

State  Decision  that  Tax  is  on  Private  Lease 
of  National  Property,  as  Binding  on 
Federal  Courts,  see  Courts,  1860. 

See  also  States,  48. 

139.  The  states  have  no  power,  by  taxa- 
tion or  otherwise,  to  retard,  impede,  burden, 
or  in  any  manner  control,  the  operations  of 
the  constitutional  laws  enacted  by  Congress 
to  carry  into  execution  the  powers  vested  in 
the  general  government.     Van  Brock lin  v. 
Anderson   (Van  Brocklin  v.  Tennessee)    117 
U.  S.  151,  6  Sup.  Ct.  Rep.  670,        29:  845 
Cited  in  United  States  v.  Nashville,  C.  &  St.  L. 
R.  Co.  118  U.  S.  126.  30  L.  ed.  83,  6  Sup. 
Ct.  Rep.  1006 — Wisconsin  C.  R.  Co.  v.  Price 
County,    133   U.    8.   504.   33   L.    ed.   692,    10 
Sup.  Ct.  Rep.  341 — Pollock  v.  Farmers*  Loan 
&  T.  Co.   158  U.  S.  666.  30  L.  ed.   1135,   15 
Sup.  Ct.  Rep.  912 — Central  P.  R.  Co.  v.  Cali- 
fornia, 162  U.  S.  125,  40  L.  ed.  915.  16  Sup. 
Ct.  Rep.  766 — Stearns  ▼.  Minnesota.  179  U. 
S.  243,  45  L.  ed.  173,  21  Sup.  Ct.  Rep.  73— 
United  States  v.  RIckert,  188  U.  S.  438,  47 
L.   ed.   536,   23    Sup.   Ct.    Rep.   478 — Bannon 
V.  Burnes,  39  Fed.  808— Southern  P.  R.  Co. 
T.    Stanley,    49    Fed.    265 — Purnell    v.    Page, 
128  Fed.  496— Ex  parte  Gaines.  56  Ark.  230. 
19  S.  W.  602 — Jackson  v.  La  Moure  County, 
1   N.   D.   238.   46   N.   W.  440— Tyler  v.   Cass 
County,  1  N.  D.  382,  48  N.  W.  232— Duncan 
v.  Newcomer,  9  S.  D.  377.  69  N.   W.  580— 
Davis  V.  Magoun.  100  Iowa,  325.   80  N.  W. 
423— Graff  v.  Ackerman.  38  Neb.  723.  57  N. 
W.  512 — State  v.  Central  P.  R.  Co.  21  Nev. 
269,  30  Pac.  689. 

140-1.  Authority  of  the  states  to  tax  all 
subjects  over  which  the  sovereign  power  of 
the  state  extends  is  undeniable;  but  they 
cannot  tax  the  instruments  of  the  Federal 
government,    nor    the    means   employed   by 


Congress  to  carry  into  effect  the  powers 
conferred  by  the  Federal  Constitution. 
Provident  Inst,  for  Sav.  v.  Massachusetts,  6 
Wall.  611,  18:  907 

Society  for  Savings  v.  Coite,  6  Wall.  594, 

18:  897 

Cited  in  State  Tonnage  Cases  (Cox  v.  Lott)  12 
Wall.  224.  20  L.  ed.  377— State  Railroad  Tax 
Cases  (Taylor  v.  Secor)  92  U.  S.  603.  23  L. 
ed.  670 — Wheeling.  P.  k  C.  Transp.  Co.  v. 
Wheeling,  99  U.  S.  279,  25  L.  ed.  414— 
Van  Brocklin  v.  Tennessee  (Van  Brocklin  v. 
Anderson)  117  U.  S.  176.  29  L.  ed.  854,  6 
Sup.  Ct.  Rep.  670 — Mooper  v.  California.  155 
U.  S.  652.  39  L.  ed.  299,  5  Inters.  Com. 
Uep.  614,  15  Sup.  Ct.  Rep.  207 — Day  v.  Buf- 
finton.  3  Cliff.  387,  Fed.  Cas.  No.  3,675— 
Sweatt  V.  Boston,  H.  k  E.  R.  Co.  3  CiilT. 
353.  5  Nat.  Bankr.  Reg.  249,  Fed.  Cas.  No. 
13.684— Williams  v.  Rees.  0  Blss.  412.  2  Fed. 
889 — Levy  v.  State.  161  Ind.  258.  68  N.  E. 
172— Wallach  v.  New  York,  3  Hun,  87. 

142.  A  state  cannot  tax  the  means  em- 
ployed by  Congress  to  carry  into  execution 
powers  conferred  upon  it  by  the  Constitu- 
tion.    Providence   Bank  v.  Billings,  4  Pet. 
514,  7:  939 
Cited  in  Van  Brocklin  v.  Tennessee  (Van  Brock- 
lin V.   Anderson)    117   U.   S.   156,   29   L.  ed. 
847,  9  Sup.  Ct.  Rep.  670 — ^Purnell  v.  Page, 
128  Fed.  497. 

143.  Government  agencies  are  exempt 
from  state  taxation  only  so  far  as  it  inter- 
feres with  their  efficiency  in  performing  the 
functions  by  which  they  serve  the  govern- 
ment. Western  U.  Teleg.  Co.  v.  Atty.  Gen. 
126  U.  8.  530,  8  Sup.  Ct.  Rep.  961,  31:  790 
(ited  in  Western  U.  Teleg.  Co.  v.  Pennsylvania 

R.  Co.  120  Fed.  984 — State  ex  rei.  Corwin  v. 
Indiana  ft  O.  OH.  Gas  k  Min.  Co.  120  Ind. 
579,  6  I^.R.A.  583,  2  Inters.  Com.  Rep.  761. 
22  N.  B.  778 — Western  U.  Teleg.  Co.  v.  State. 
146  Ind.  60.  44  N.  B.  703— Crown  Cork  & 
Seal  Co.  V.  State,  87  Md.  699,  53  L.R.A.  419, 
67  Am.  St.  Rep.  371.  40  Atl.  1074— State  ex 
rel.  Gottlieb  v.  Western  U.  Teleg.  Co.  165 
Mo.  521.  65  S.  W.  775 — Elmira  Sav.  Bank 
V.  Davis.  73  Hun,  361,  26  N.  Y.  Supp.  200 — 
Elmira  Sav.  Bank  v.  Davis.  142  N.  Y.  595, 
25  L.R.A.  550,  37  N.  E.  646. 

144.  The  express  exemptions  of  Federal 
property  in  state  tax  laws  is  not  the  foun- 
dation of  the  exemption,  but  is  inserted  only 
from  abundant  caution,  and  because  the  as- 
sessment of  taxes  is  made  by  local  officers, 
skilled  in  the  valuation  of  property,  but 
presumably  unlearned  in  legal  distinctions. 
Van  Brocklin  v.  Anderson  (Van  Brocklin  v. 
Tennessee)  117  U.  S.  151,  6  Sup.  Ct.  Rep. 
670,  29: 845 
Cited  in   Howard  Sav.   Inst.  v.  Newark  63  N. 

J.  L.  549,  44  Atl.  654. 

145.  The  right  of  taxation,  where  it  ex- 
ists, is  necessarily  unlimited  in  its  nature, 
and  carries  with  it  inherently  the  power  to 
embarrass  and  destroy;  but  the  states  can- 
not exercise  this  authority  in  respect  to 
any  of  the  instrumentalities  of  the  general 
government,  except  with  the  limitations  and 
qualifications  prescribed  by  Congress.  Aus- 
tin V.  Boston,  7  Wall.  694,  19:  224 
Cited  in  Albany  County  v.  Stanley,  105  U.  S. 

313.  26  li.  ed.  1051— McCray  v.  United  States, 
195  U.  S.  67,  49  L.  ed,  96,  24  Sup.  Ct.  Rep. 
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769 — Swoalt  v.  Boston,  U.  &  E.  R.  Co.  a 
Nat.  Bankr.  Reg.  249,  3  Cl!ff.  353,  Fed.  Cas. 
No.  13.684— Rich  v.  Packard  Nat.  Bank.  138 
Mass.  527. 

146.  Exemption  of  Federal  aprencies  from 
state  taxation  is  dependent  upon  the  ques- 
tion whether  the  tax  hinders  the  exercise  of 
their  power  to  serve  the  government.  A 
tax  upon  their  property  has  no  such  neces- 
sary effect,  and  differs  thereby  from  a  tax 
upon  their  operations.  Union  P.  R.  Co.  v. 
Peniston,  18  Wall.  5,  21 :  787 
Cited  in  Van  Brocklln  v.  Tennessee  (Van  Brock- 

Un  V.  Anderson)  117  V.  S.  177,  29  L.  ed. 
854,  6  Sup.  Ct.  Rep.  670 — Western  U.  Teleg. 
Co.  V.  Atty.  Gen.  125  U.  S.  550,  31  L.  ed. 
793,  8  Sup.  Ct.  Rep.  961 — California  v.  Cen- 
tral P.  R.  Co.  127  U.  S.  41,  32  L.  ed.  158, 
2  Inters.  Com.  Rep.  161,  8  Sup.  Ct.  Rep. 
1073 — Reagan  v.  Mercantile  Trust  Co.  154 
U.  S.  415.  HH  L.  ed.  1029,  14  Sup.  Ct.  Rep. 
1016 — Huntington  v.  Central  P.  R.  Co.  2 
Sawy.  505.  Ve6.  C&s.  No.  6,911— Union  P. 
R.  Co.  V.  Burlington  &  M.  River  R.  Co.  1  Mc- 
Crary,  457,  3  Fed.  Ill— Santa  Clara  R.  Tax 
Cases.  9  Sawy.  173,  18  Fed.  389— Coving- 
ton City  Nat.  Bank  v.  Covington.  21  Fed. 
489 — Pullman's  Palace  Car  Co.  v.  Twombly, 
29  Fed.  662— Western  U.  Teleg.  Co.  v.  Nrw 
York,  3  L.R.A.  454.  2  Inters.  Com.  Rep.  530, 
38  Fed.  560— San  Benito  County  v.  SoutlTern 
P.  R.  Co.  77  Cal.  521.  19  Pac.  827 — Com.  v. 
Smith,  92  Ky.  45.   17   S.  W.   187. 

147.  The  power  to  tax  does  not  extend  to 
the  means  and  instruments  of  the  Federal 
Srovernmcnt  within  a  state.  Wheelinsr.  P.  & 
O.  Transp.  Co.  v.  Wheeling,  99  U.  S.  273,    • 

25:  412 
Cited  In  Van  Brocklln  v.  Tennessee  (Van  Brock- 
lln V.  Anderson)  117  V.  S.  177.  29  L.  ed.  854, 
6  Sup.  Ct.  Rep.  670— Pullman  Southern  Car 
Co.  V.  Nolan,  22  Fed.  280— People  ex  rel. 
McCrea  v.  United  States.  93  111.  30.  S4  Am. 
Rep.  I'jo — Union  Refrigerator  Transit  Co.  v. 
Lynch,  18  Utah,  387,  48  L.R.A.  792.  55  Pac. 
639. 

148.  A  state  has  no  ri<?ht  to  tax  the  prop- 
erty of  the  United  States  within  its  limits. 
Wisconsin  C.  R.  Co.  v.  Price  Countv,  133  l^ 

•S,  496.  10  Sup.  Ct.  Rep.  341,  '  33:  687 

Cited  In  Pollock  v.  Farmers*  Loan  &  T.  Co.  1.58 
U.  S.  6113,  39  L.  ed.  1145.  15  Sup.  Ct.  Rep. 
912 — Sullivan  v.  Van  Kirk  Land  k  Cons^r. 
Co.  124  Ala.  234,  26  So.  925 — Howard  Sav. 
Inst.  V.  Newark,  63  N.  J.  L.  549.  44  Atl. 
654. 

Property  of  Federal  ngreneles. 

Exemption  as  Meritorious  Federal  Ques- 
tion, see  Courts,  489, 

149.  The  property  of  an  agent  of  the  I'nit- 
cd  States  government  is  not  exempt  from 
state  taxation  merely  becausr  it  is  tlie  prop- 
erty of  such  agent.  Central  P.  R.  Co.  v. 
California,  162  U.  S.  91,  16  Sup.  Ct.  Rep. 
766.  40:  903 
Citrd  in  Cosier  v.  McMillan,  22  Mont.  4.S0.  ."iel 

Pac.  965 — Moore  v.  Reason,  7  Wyo.  20G,  51 
Pac.  875. 

150.  No  constitutional  implications  pro- 
hibit a  state  tax  upon  the  property  of  an 
agent  of  the  government,  merely  because  it 
is  the  property  of  such  agent.  Union  P.  R. 
Co.  V.  Peniston,  18  Wall.  5,  21:  787 


Property  held  by  receivers  or  JadicUU 
custodians. 

See  also  infra,  204. 

151.  The  state  is  without  power  to  col- 
lect taxes  by  levy  upon  property  in  tbe  pos- 
session of  a  receiyer  appointed  by  the  Unit- 
ed Statas  circuit  court.  Re  Tyler,  149  U.  S. 
164,  13  Sup.  Ct.  Rep.  785,  37:  689 
Cited  In  Porter  v.  Sabln.  149  U.  S.  480.  37  L, 

ed.  818,  13  Sup.  Ct.  Rep.  1008— Ue  Swan, 
150  U.  8.  652,  37  L.  ed.  1211,  14  Sup.  Ct. 
Rep.  225— The  Willamette  Valley,  62  Fed. 
297 — Compton  v.  Jesup,  15  C.  C.  A.  413, 
31  U.  S.  A  pp.  486,  68  Fed.  279— Re  Foley, 
80  Fed.  951— Southern  Loan  &  T.  Co.  ▼. 
Benbow,  96  Fed.  519 — Carilng  v.  Seymour 
Lumber  Co.  51  C.  C.  A.  9,  113  Fed.  491. 

152.  Property  in  the  hands  of  a  trustee 
in  bankruptcy  is  not  exempted  from  lia- 
bility to  state  taxation  by  the  bankruptcy 
act  of  July  1,  1898  (30  Stat,  at  L.  548,  chap. 
541,  U.  *S.  Comp.  Stat.  1901.  p.  3418 1. 
Swarts  y.  Hammer,  194  U.  S.  441,  24  Sup. 
Ct.  Rep.  695.  48:  1060 
Cited  In  Re  Prince.   131   Fed.  550— Re  Kallak. 

147  Fed.   278— Re   William   F.  Fisher  &  Co. 

148  Fed.  913. 

Salaries  of  Federal  officers. 

153.  The  compensation  of  an  officer  of  the 
United  States  is  fixed  by  a  law  made  by 
Congress;  and  a  state  law  imposing  a  tax 
upon  such  an  officer  cannot  be  constitutional, 
because  it  conflicts  with  a  law  of  Congress 
made  in  pursuance  of  the  Constitution, 
which  makes  it  the  supreme  law  of  the  land. 
Dobbins  y.  Erie  County,  16  Pet,435,  10:  1022 
Distinquinhrd  In  Passenger  Cases,  7  How.  538, 

12  L.  ed.  809. 

Cited  In  Manhattan  Co.  y.  Blake.  148  U.  S. 
426.  37  L.  ed.  .500.  13  Sup.  Ct.  Rep.  640 — 
Falrbank  v.  United  States,  181  U.  8.  297.  45 
L.  ed.  868.  21  Sup.  Ct.  Rep.  648 — Bettman  r. 
Warwick,  47  C.  C.  A.  189.  108  Fed,  50 — 
Purnell  v.  Pafie.  128  Fed.  497— Colte  v.  So- 
ciety for  Savings,  32  Conn.  191 — State  ex 
rel.  Lakey  v.  Garten,  32  Ind.  5.  2  Am.  Rep. 
315 — Burlington  &  M.  River  R.  Co.  v.  Hayne, 
19  Iowa,  140— Melcher  v.  Boston,  9  Met.  75 
—Purnell  v.  Page.  133  N.  C.  126.  45  S.  F2. 
.'>34-  -  Com.  V.  Hutchinson,  2  Pars.  Bel.  Eq. 
Cas.  396 — Com.  y.  Glrard  Bank, » 1  Pearson 
(Pa.)  368 — Com.  v.  United  States  Gas  Im- 
prov.  Co.  7  I'a.  Co.  Ct.  117— State  v.  Bell, 
61  N.  C.  (Phlll.  L.)  90— Com.  ▼.  Glrard  Nat. 
Bank,  6  Phila.  433,  24  Phlla.  Leg.  Int.  133. 

154.  The  state  is  prohibited  from  taxation 
wbich  acts  upon  the  instruments,  emolu- 
ments, and  persons  which  the  United  States 
may  use  an  (I  employ  as  necessary  and  proper 
nicjins  to  execute  their  sovereign  powers. 
Dobbins  y.   Erie  County,  16  Pet.  435, 

10:  1022 

155.  State  taxation  of  the  office  of  captain 
of  a  United  States  revenue  cutter  is  invalid, 
as  an  interference  with  the  constitutional 
means  employed  by  the  Federal  government 
to  execute  its  constitutional  powers.  Dob- 
bins y.  Comrs.  of  Erie  County,  16  Pet.  435. 

10:  1022 

Cited  In  Searlght  v.  Stokes.  3  How.  178.  11  L. 

ed.  n.'iO — West  River  Brldpe  v.   Dlx.  6   How. 

548.    12   L.   ed.    552— The   Collector   v.    Day. 

(Bufflngton  v.  Day)   11   Wall.  122,  20  L.  ed. 
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]25 — Farmers*  ft  M.  Nat.  Bank  v.  Dearlng, 
91  U.  S.  34.  23  L.  ed.  199— Van  Brocklln  v. 
Tennessee  (Van  Brocklin  v.  Anderson)  117 
U.  S.  159,  29  L.  cd.  847.  6  Sup.  Ct.  Hep. 
670 — Pollock  V.  Farmers*  Loan  AT.  Co.  157 
U.  S.  582,  39  L.  ed.  819.  15  Sup.  Ct.  Rep.  673 
— Pollock  V.  Farmers'  Loan  &  T.  Co.  158  U. 
8.  665,  39  L.  ed.  1135,  15  Sup.  Ct.  Hep. 
912— Central  P.  R.  Co.  v.  California.  162  U. 
8.  148,  40  L.  ed.  922,  16  Sup.  Ct.  Rep.  766 
— Day  T.  Bufflnton,  3  Cliff.  388.  Fed.  Cas. 
No.  3.673 — Sweatt  v.  Boston,  H.  &  B.  R.  Co. 
3  niff.  352.  5  Nat.  Bankr.  Reg.  249.  Fed. 
Cas.  No.  13.684 — ITnlted  States  v.  Ames,  1 
Woodb.  &  M.  85,  Fed.  Cas.  No.  14.441— Santa 
Clara  County  v.  Southern  P.  R.  Co.  9  Sawy. 
171.  18  Fed.  388— Re  Sheffleld,  64  Fed.  836— 
Re  Strawbrldge.  39  Ala.  387— Fagan  ▼.  Cbl- 
cago,  €4  111.  233— Fifleld  v.  Close.  15  Mich. 
508 — mvlB  y.  Richardson,  45  Miss.  503.  7 
Am.  Rep.  732 — Barker  v.  Rochester  Nat. 
Bank,  59  N.  H.  311— Utica  v.  Churchill.  43 
Barb.  554 — People  ex  rel.  Kennedy  v.  Tax 
Comrs.  35  N.  Y.  446 — People  ex  rel.  Nation- 
al Broadway  Bank  v.  Hoffman,  37  N.  Y.  15 — 
Re  Taxation  of  Salaries  of  Judges,  131  N. 
C.  697,  42  S.  B.  970— Debolt  v.  Ohio  Life 
Ins.  &  T.  Co.  1  Ohio  St.  589 — Whlteaker  v. 
Haley,  2  Or.  138 — Ulsh  v.  Perry  County.  7 
Pa.  Dlst.  R.  489 — Tonnage  Tax  Cases.  62  Pa. 
298,  1  Am.  Rep.  399 — Com.  v.  Westlnghouse 
Blectrlc  &  Mfg.  Co.  151  Pa.  271,  24  Atl.  1107 
— McCullough  V.  Jacobs,  41  S.  C.  250,  23  L. 
R.A.  422,  19  S.  E.  458 — State  ex  rel.  George 
▼.  Aiken,  42  S.  C.  262,  26  L.R.A.  363,  20  S. 
E.  221— Cardwell  v.  State,  8  Heisk.  638— 
Auditor  V.  Andrews, -28  Gratt.  127 — Jones  v. 
Keep.  19  Wis.  376. 

Enterprises     subsidized    or     aided     by 
United  States. 

156.  A  railroad  constructed  by  a  state 
corporation,  with  the  aid  of  large  subsi- 
dies from  the  United  States  given  on  condi- 
tion only  that  it  should  perform  certain 
services  for  the  government  for  full  compen- 
sation, in  addition  to  the  subsidies,  is  not 
exempt  from  taxation  under  state  authority, 
in  the  absence  of  legislation  by  Congress  to 
that  effect.  Thomson  v.  Union  P.  R.  Co.  9 
Wall.  579,  19:  792 
Cited  In  Union  P.  R.  Co.  v.  Penl.ston.  18  Wall. 

32,  21  L.  ed.  792 — Van  Brocklln  v.  Tennessee 
(Van  Brocklin  v.  Anderson)  117  U.  S.  177, 
29  L.  od.  854 — California  v.  Central  P.  R. 
Co.  127  TJ.  S.  41,  32  L.  ed.  158.  2  Inters. 
Com.  Rep.  161,  8  Sup.  Ct.  Rep.  1073 — Rea- 
gan V.  Mercantile  Trust  Co.  154  U.  S.  415. 
38  L.  ed.  1029,  4  Inters.  Com.  Rep.  575.  14 
Sup.  Ct.  Rep.  1060 — Central  P.  R.  Co.  v.  Cal- 
ifornia. 162  U.  S.  120.  40  L.  ed.  913.  16 
Sup.  Ct.  Rep.  766 — Union  P.  R.  Co.  v.  Lin- 
coln County,  1  Dill.  321.  Fed.  Cas.  No.  14,- 
878 — Santa  Clara  County  v.  Southern  P.  R. 
Co.  9  Sawy.  172,  18  Fed.  3.S8— Poople  v. 
Cectral  P.  R.  Co.  43  Cal.  421)— Central  P. 
R.  Co.  V.  State  Board,  60  Cal.  61 — San  Beni- 
to County  V.  Southern  P.  R.  Co.  77  Cal.  521. 
19  Pac.  827— State  v.  Now  York.  N.  H.  & 
H.  R.  Co.  60  Conn.  334.  22  Atl.  765— 
Bain  V.  Richmond  &  I).  R.  Co.  105  N.  C.  .36.5. 
8  L.R.A.  300,  3  Inters.  Com.  Rep.  150,  l.S 
Am.  St.  Rep.  912,  US.  K.  311— Union  P. 
R.  Co.  V.  Penlston,  31  Phlla.  Leg.  Int.  5 — 
Wisconsin  C.  R.  Co.  v.  Price  County,  64  Wis. 
594,  26  N.  W.  93. 

157.  A  state .  corporation  cannot  hold  its 
property  exempt  from  state  taxation  merely 
because  it  is  entitled  to  certain  benefits  and 
subject  to  certain  duties  under  the  legisla- 


tion of  Congress,  which  legislation  does  not 
provide  for  such  exemption,  or  indicate  that 
it  is  essential  to  the  full  performance  of  its 
obligations  to  the  government.  Thomson  v. 
Union  P.  R.  Co.  9  Wall.  579,  19:  792 

Cited  in  Western  U.  Teleff.  Co.  v.  Atty. 
Gen.  125  U.  S.  550,  31  L.  ed.  794,  8 
Sup.  Ct.  Rep.  961— Smyth  v.  Ame.s.  169  U.  S. 
521,  42  L.  ed.  840.  18  Sup.  Ct.  Rep.  418— 
Henderson  Bridge  Co.  v.  Henderson,  173  U. 
S.  623,  43  L.  ed.  834,  19  Sup.  Ct.  Rep.  553 — 
Citizens'  Bank  v.  Parker,  192  U.  S.  92,  48 
L.  ed.  359,  24  Sup.  Ct.  Rep.  181 — Baltimore 
Shipbuilding  &  Dry  Dock  Co.  v.  Baltimore, 
195  U.  S.  382,  49  L.  ed.  245,  25  Sup.  Ct. 
Rep.  50 — Louisville  Bridge  Co.  v.  Louisville, 
81  Ky.  198 — Camden  v.  Camden.  77  Me.  5.^6. 
1  Atl.  689— Baltimore  Shipbuilding  &  Dry 
Dock  Co.  V.  Baltimore,  97  Md.  101,  54  Atl. 
623— Coulson  v.  Harris,  43  Miss.  776— Cosun- 
V.  McMillan.  22  Mont.  489.  50  Pac.  905— 
First  Nat.  Bank  v.  Peterborough,  56  N.  H. 
42,  22  Am.  Rep.  416— Western  U.  Teleg.  Co. 
v.  State,  55  Tex.  319— Western  U.  Teleg.  Co. 
V.  Richmond,  26  Gratt.  33 — Point  Pleasant 
Bridge  Co.  v.  Point  Pleasant.  32  W.  Va.  332. 
9  8.  E.  231— Moore  v.  Beason,  7  Wyo.  296, 
51  Pac  875. 

158.  The  act  of  Congress  of  July  24,  1866 
(U.  S.  Rev.  Stat.  5§  5263-5269,  U.  S.  Comp. 
Stat.  1901,  pp.  3579-3582),  giving  telegranh 
companies  the  right  to  run  lines  over  the 
public  domain,  does  not  exempt  them  from 
the  ordinary  burdens  of  taxation.  Western 
U.  Teleg.  Co.  v.  Atty.  Gen.  125  U.  S.  530, 
8  Sup.  Ct.  Rep.  961,  31:  /20 

159.  The  act  of  Congress  of  July  24.1866 
(U.  S.  Rev.  Stat.  §§  5263-5269,  U.'S.  Comp. 
Stat.  1901,  pp.  3579-3582),  giving  to  a 
telegraph  company  the  right  to  run  its  line 
over  postroads,  etc.,  does  not  exempt  it  from 
the  ordinary  burdens  of  taxation,  but  it  is 
liable  to  be  taxed  by  the  state  into  which  its 
lines  run.  Attv.  Gen.  v.  Western  IT.  Teleg. 
Co.  141  U.  S.  40,  11  Sup.  Ct.  Rep.  889, 

35:  628 

Cited  In  Postal  Teleg.  Cable  Co.  v.  Adams,  155 
U.  S.  699.  39  L.  ed.  316,  5  Inters.  Com.  Rep. 
15,  15  Sup.  Ct.  Rep.  268— Western  TT.  Teleg. 
Co.  V.  Taggart,  163  U.  S.  15.  41  L,  ed.  55,  16 
Sup.  Ct.  Rep.  1054 — Adams  Exp.  Co.  v.  Ohio 
State  Auditor,  165  U.  S.  220,  41  L.  ed.  605, 
17  Sup.  Ct.  Rep.  305— St.  Louis.  I.  M.  &  S. 
R.  Co.  V.  Davis.  132  Fod.  63,3— San  Franols- 
Co.  V.  Western  U.  Teleg.  Co.  96  Cal.  152. 
17  L.R.A.  305.  31  Pac.  10— Western  U.  Teleir. 
Co.  V.  Taggnrt,  141  Ind.  29.'?.  00  L.R.A.  677. 
40  N.  K.  1051— I^gler  v.  Paine.  147  Ind.  181). 
45  N.  K.  G04— State  ex  rel.  (Jottl  ')  v.  West- 
ern r.  Telog.  Co.  105  Mo.  51!),  05  S.  W. 
775 — State  ex  rel.  Bee  Bldg.  Co.  v.  Savage. 
65  Neb.  749,  91  N.  W.  716— People  ex  rel. 
Pennsylvania  R.  Co.  v.  Womple,  138  N.  Y. 
15,  19  L.R.A.  699,  33  N.  E.  720 — Jackson 
V.  Corporation  Commission,  130  N.  C.  420, 
42  S.  E.  123— Union  Refrigerator  Transit 
Co.  V.  Lynch,  18  Utah,  395,  48  L.R.A.  794, 
55  Pac.  639. 

Federal  franchises  and  corporations. 

Valuation  of,  see  infra,  548. 

Of    Interstate    Bridge,    see    Commerce, 

308. 
State   Taxation   as   Presenting    Federal 

Question,  sec  Courts,  535,  536. 
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Subjection  of  Federal  Corporations  to 
State  Control  and  Taxation  in  Lo- 
cal Matters,  see  States,  141. 

See  also  infra,  345,  346. 

160.  Franchises  conferred  by  Congress  can- 
not, without  its  permission,  be  taxed  by  the 
state.  California  v.  Central  P.  R.  Co.  127 
U.  S.  1,  8  Sup.  Ct.  Rep.  1073,  32:  150 
Cited  In  Home  Ins.  Co.  v.  New  York  134  U.  8. 

600,  33  L.  ed.  1030,  10  Sup.  Ct.  Rep.  503— 
Ashley  v.  Ryan,  153  U.  8.  441,  38  L.  ed. 
776,  4  Inters.  Com.  Rep.  669,  14  Sup.  Ct. 
Rep.  865— United  States  v.  Stanford,  161  U. 
S.  433,  40  L.  ed.  760.  16  Sup.  Ct.  Rep.  570 
—Central  P.  R.  Co.  v.  California,  162  U.  S. 
112,  40  L.  ed.  910,  16  Sup.  Ct.  Rop.  766-— 
Covington  &  L.  Tump.  Road  Co.  v.  Sand- 
ford.  164  U.  S.  594,  41  L.  ed.  566,  17  Sup. 
Ct.  Rep.  198 — Henderson  Bridge  Co.  v.  Ken- 
tucky, 166  U.  S.  160,  41  L.  ed.  957,  17  Sup. 
Ct.  Rep.  532-»-Unlted  States  v.  Stanford.  17 
CCA.  157,  44  U.  S.  App.  68,  70  Fed. 
361— Nashville,  C  &  St.  L.  R.  Co.  v.  Taylor, 
86  Fed.  186 — San  Francisco  v.  Western  U. 
Teleg.  Co.  96  Cal.  144,  17  L.R.A.  303,  31  Pac. 
10— People  V.  Central  P.  R.  Co.  105  Cal.  589, 

38  Pac.  905— Chicago,  M.  &  St.  P.  R.  Co. 
V.  Phillips,  111  Iowa,  384,  82  N.  W.  787— 
Henderson  Bridge  Co.  ▼.  Com.  99  Ky.  644, 
29  L.R.A.  78,  31  S.  W.  486— Com.  v.  United 
Gas  Improv.  Co.  7  Pa.  Co.  Ct.  117 — Knowl- 
ton  V.  Moore,  9  Pa.  Dlst.  R.  311 — Knoxville 
&  O.  R.  Co.  V.  Harris,  99  Tenn.  709,  53  L.R. 
A.  930,  43  8.  W.  115, 

161.  The  property  of  the  Union  Pacific 
Railroad — although  the  corporation  was  cre- 
ated by  Congress,  and  the  company  is  an 
agent  of  the  general  government,  desiajned 
to  be  employed,  and  actually  employed,  in 
the  legitimate  service  of  the  government, 
both  military  and  postal — is  not  exempt 
from  state  taxation.  Union  P.  R.  Co.  v. 
Peniston.  18  Wall.  5,  21 :  787 
Cited  in  United  States  v.  Union  P.  R.  Co.  98  U. 

8.  619,  25  L.  ed.  156 — Pullman's  Palace 
Car  Co.  V.  Pennsylvania,  141  U.  S.  23,  35  L. 
ed.  616,  3  Inters.  Com.  Rep.  .')99.  11  Sup. 
Ct.  Rep.  876 — Flcklen  v.  Taxing  District. 
145  U.  S.  22,  36  L.  ed.  607,  4  Inters.  Com. 
Rep.  85,  12  Sup.  Ct.  Rep.  810 — Central  P. 
R.  Co.  v.  California,  162  U.  S.  119,  40  L.  ed. 
912,  16  Sup.  Ct.  Rep.  766 — Smyth  v.  Ames, 
169  U.  8.  521,  42  L.  ed.  840,  18  Sup.  Ct.  Rep. 
418 — Knowlton  v.  Moore,  178  U.  8.  59,  44 
L.  ed.  977,  20  Sup.  Ct.  Rep.  747— Citizens* 
Bank  v.  Parker,  192  U.  S.  92.  48  L.  ed.  350. 
24  Sup.  Ct.  Rep.  181— Baltimore  Shipbulld 
log  &  Dry  Dock  Co.  v.  Baltimore.  195  U. 
8.  382,  49  L.  ed.  245.  25  Sup.  Ct.  Rep.  50— 
Southern  P.  Co.  v.  Railroad  Comrs.  71  Fed. 
439 — Osborne  v.  State,  33  Fla.  200,  25  L. 
R.A.  132,  4  Inters.  Com.  Rep.  743.  39  Am. 
St.  Rep.  09,  14  So.  588— Macon  v.  First  Nat. 
Bank,  59  Ga.  648 — Macon  v.  Macon  Sav. 
Bank.  60  Ga.  137— Linton  v.  Chllds,  105  Ga. 
575.  32  S.  E.  617 — Louisville  Bridge  Co.  v. 
Louisville.  81  Ky.  198 — New  Orleans  v. 
Eclipse  Tow-Boat  Co.  33  La.  Ann.  650,  39 
Am.  Rep.  279 — Baltimore  Shipbuilding  ft  Dry 
Dock  Co.  V.  Baltimore.  97  Md.  102.  54  All. 
623 — State  v.  Thomas  Cruse  Sav.  Bank,  21 
Mont.  57,  45  L.R.A.  766,  52  Pac.  733— 
Coaler  v.  McMillan,  22  Mont.  489,  56  Pac. 
965 — First  Nat.  Bank  v.  Peterborough,  5<J 
N.  H.  42,  22  Am.  Rep.  416— State,  North 
Ward    Nat.    Bank.    Prosecutors,    v.    Newark, 

39  N.  .T.  L.  382— People  ex  rel.  Mills  Water- 
works Co.  V.  Forrest,  29  Flun.  550 — Bain 
▼.  Richmond  &  D.   R.  Co.   105  N.  C.  365,  8 


L.R.A.  300,  8  Inters.  Com.  Rep.  150,  18  Am. 
St.  Rep.  912,  11  8.  B.  311— Com.  v.  Westing- 
house  Electric  &  Mfg.  Co.  151  Pa.  271,  24 
Atl.  1107— Com.  V.  Delaware,  L.  &  W.  R.  Co. 
4  Dauphin  Co.  Rep.  193 — Com.  v.  United 
Gas  Improv.  Co.  7  Pa.  Co.  Ct.  117 — Knowlton 
V.  Moore,  0  Pa.  Dlst.  R.  310 — Com.  ▼.  Dela- 
ware. L.  &  W.  R.  Co.  21  W.  N.  C.  412— 
Point  Pleasant  Bridge  Co.  v.  Point  Pleasant, 
32  W.  Va.  332,  9  8.  E.  231— Moore  v.  Rea- 
son, 7  Wyo.  290,  51  Pac.  875— Noble  t. 
Amorettl,    11   Wyo.   251,   71    Pac.   870. 

162.  The  state  franchise  of  one  of  the  Pa- 
cific railroad  companies  is  not  destroyed  by 
nor  merged  in  the  Federal  right  granted  by 
the  acts  of  Congress  so  as  to  preclude  the 
state  from  taxing  the  corporation  upon  the 
franchise  derived  from  the  state.  Central 
P.  R.  Co.  V.  California,  162  U.  S.  91,  16  Sup. 
Ct.  Rep.  766,  40:  903 
Southern   P.   R.   Co.  v.   California,   162   U. 

S.  167,  16  Sup.  Ct.  Rep.  794,  40:  929 

Things  taxed  by  Congress. 

163.  A  law  of  the  state  taxing  or  prohibit- 
ing business  already  taxed  by  Congress  is 
constitutional.  Pervear  v.  Massachusetts,  5 
Wall.  475,  18:  606 
License  Tax  Cases,  5  Wall.  480  note, 

18:  675 

Cited  In  Mugler  v.  Kansas,  123  U.  8.  666,  31 
L.  ed.  212,  8  8up.  Ct.  Rep.  273— Southern 
Kxp.  Co.  V.  Charleston,  16  Rich.  L.  77,  94 
Am.  Dec.  141. 

Official  telegrams. 

164.  A  specific  tax  imposed  by  a  state  on 
each  telegraph  message  sent  by  public  of- 
ficers on  the  business  of  the  United  States 
is  void  as  a  tax  on  the  means  employed  by 
the  United  States  to  execute  its  constitu- 
tional powers.  Western  U.  Teleg.  Co.  v. 
Texas,  106  U.  S.  460,  26:  1067 

b.  Public  Lands  and  Ceded  Places. 


Uniformity  in  Taxation  of  Railroad  Grant, 
see  supra,  68. 

Valuation  of  Railroad  Grant,  see  infra,  631. 

Validity  of  Sale  for  Taxes,  see  infra,  694, 
695. 

Taxation  of  Indian  Lands,  see  infra,  I.  c,  4. 

Effect  of  Grant  of  Right  of  Way  Through 
Indian  Country  as  Making  the  Right  of 
Way  Private  Property,  see  Indians,  120. 

Issuance  of  Patent  as  Preventing  Injunc- 
tion against  Taxation,  see  Injunction, 
166. 

Necessity  of  Re-enactment  of  State  Statute 
to  authorize  Taxation  of,  see  Statutes, 
703. 

See  also  infra,  369. 

165-^.  Land  of  the  United  States  is  not 
subject  to  state  taxation.  McGoon  v.  Scales. 
9  Wall.  23,  19:  545 

Tucker  v.  Ferguson.  22  Wall.  527,  22:  805 
Cited  In  Van  Brocklln  v.  Tennessee  (Van  Brock- 

lln  V.  Anderson)  117  U.  8.  108.  20  L.  ed.  H'^l, 

6  Sup.  Ct.  Rep.  670— I'eople  ex  rel.   McCrea 

V.   United    States,   93    III.    38,   34    Am.    Rep. 

lo.'S — Logan   V.   Clark   County,   51    Kan.   753. 

33  Pac.  503 — State  v.  Central  P.  R.  Co.  21 

Nev.   256,   30  Pac.   686. 
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167.  There  was  nothing  in  the  act  admit- 
ting Iowa  which  interfered  with  the  power 
of  the  state  to  tax  lands  as  soon  as  they 
ceased  to  be  the  property  of  the  United 
States.  The  only  prohibition  was  against 
taxation  while  the  United  States  was  the 
owner.  Stryker  v.  Crane  (Stryker  v.  Good- 
now)  123  U.  S.  527,  8  Sup.  Ct.  Rep.  203, 

31:  194 
Cited  In  Chapman  ▼.  Goodnow  (Chapman  v. 
Crane)  123  U.  S.  548.  31  L.  ed.  238,  8 
Sup.  Ct.  Rep.  211 — Des  Moines  Nav.  &  R. 
Co.  V.  Iowa  Homestead  Co.  123  U.  S.  553, 
31  L.  ed.  203,  8  Sup.  Ct.  Rep.  217— Plumb 
▼.  Goodnow  (Plumb  v.  Crane)  123  U.  8.  560, 
31  L.  e«l.  269,  8  Sup.  Ct.  Rep.  216. 

168.  Since  the  revenue  year  of  the  state 
of  Iowa  for  1861  commenced  before  March, 
the  lands  which  passed  to  bona  fide  pur- 
chasers from  the  state  under  the  joint  reso- 
lution of  Congress  approved  March  2,  1861, 
were  not  taxable  for  that  year,  but  were  for 
the  year  1862  and  thereafter.  Litchfield  v. 
Hamilton  County,  101  U.  S.  781,  note, 

25:  928 

169.  The  lands  which  passed  to  the  bona 
fide  purchasers  from  the  state  of  Iowa,  un- 
der the  joint  resolution  of  Congress  approved 
March  2,  1861,  did  not  become  taxable  by 
the  laws  of  the  state  before  that  date.  Litch- 
field V.  Webster  County,  101  U.  S.  773, 

25:925 

Litchfield  v.  Hamilton   County,   101   U.   S. 

781,  note,  25:  928 

Cited    in     Stryker    v.    Goodnow     (Stryker    v. 

Crane)   123  U.  S.  537,  31  L.  ed.  108.  8  Sup. 

Ct.  Rep.  203 — United  States  v.  Missouri,  K. 

&  T.  R.  Co.  141  U.  S.  369,  35  L.  ed.  769,  12 

Sup.    Ct.    Rep.    13 — United    States    y.    Des 

Moines  Nav.  &  R.  Co.  142  U.  S.  534,  35  L. 

ed.    1105,   12   Sup.   Ct.   Rep.   308 — Wisconsin 

C.  R.  Co.  v.  Forsythe,  43  Fed.  885 — Wlscow- 

sln  C.  R.  Co.  v.  Price  County,  64  Wis.  592, 

•     26  N.  W.  93. 

170.  No  action  on  the  part  of  a  state  or 
its  legislature  is  necessary  to  signify  its  ac- 
ceptance of  the  authority  conferred  by  a 
Federal  statute  for  the  taxation  of  interests 
in  public  lands.  Central  P.  R.  Co.  v.  Ne- 
vada, 162  U.  8.  512,  16  Sup.  Ct.  Rep.  885, 

40:  1057 

Entryman's  or  settler's  right. 

171.  He  who  has  the  right  to  property, 
and  is  not  excluded  from  its  enjoyment  will 
not  be  permitted  to  use  the  legal  title  of  the 
government  to  avoid  his  just  share  of  state 
taxation.  Northern  P.  R.  Co.  v.  Patterson, 
154  U.  S.  130,  14  Sup.  Ct.  Rep.  977,  38:  934 
Cited  in  Maish  v.  Arizona,  164  U.  S.  609,  41  L. 

ed.  571,  17  Sup.  Ct.  Rep.  193 — Northern  P. 
R.  Co.  V.  Myers,  172  U.  8.  601,  43  L.  ed. 
568,  19  Sup.  Ct.  Rep.  276 — Stearns  v.  M'.'i 
nesota,  179  U.  S.  251,  45  L.  ed.  177,  21  Sup. 
Ct.  Rep.  73 — Farmers'  Loan  &  T.  Co.  v. 
Northern  P.  R.  Co.  76  Fed.  15 — Myers  v. 
Northern  P.  R.  Co.  28  C.  C.  A.  416,  48  U.  S. 
App.  620,  83  Fed.  362 — New  Orleans  &  P. 
R.  Co.  V.  Kelly,  52  La.  Ann.  1751,  28  So. 
212. 

172.  When  the  donee  or  purchaser  of  pub- 
lic lands  has  complied  with  the  conditions 
upon  the  performance  of  which  he  is  en- 
titled to  a  patent  and  to  their  use,  and  the 


government  has  ceased  to  have  any  interest 
therein  which  will  justify  it  in  withholding 
a  patent,  he  is  the  beneficial  owner  of  the 
lands  and  they  are  subject  to  taxation  as  his 
property.  Wisconsin  C.  R.  Co.  v.  Price  Coun- 
ty, 133  U.  S.  496,  10  Sup.  Ct.  Rep.  341, 

33:  687 

Cited  in  Northern  P.  R.  Co.  v.  Patterson,  154 
U.  S.  132,  38  L.  ed.  935,  14  Sup.  Ct.  Rep. 
977— Shiver  v.  United  States.  159  U.  8.  499, 
40  L.  ed.  233.  16  Sup.  Ct.  Rep.  54— Steams 
V.  Minnesota,  179  U.  S.  251,  45  L.  ed.  177, 
21  Sup.  Ct.  Rep.  73 — Northern  P.  R.  Co.  v. 
Cannon,  46  Fed.  238— Northern  P.  R.  Co.  v. 
Wright.  51  Fed,  70— Oakes  v.  Myers.  68  Fed. 
809— Myers  v.  Northern  P.  R.  Co.  28  C.  C. 
A.  415.  48  U.  S.  App.  620,  83  Fed,  360— 
nibernia  Sav.  &  L.  Soc.  v.  San  Francisco, 
139  Cal.  208.  6  L.R.A.(N.S.)  610,  96  Am.  St. 
Rep.  100,  72  Pac.  920— Gulf,  C.  &  S.  F.  R. 
Co.  T.  Clark,  2  Ind.  Terr.  323,  51  S.  W.  962 
— Chicago  M.  &  St.  P.  R.  Co.  v.  Hemenway, 
117  Iowa,  601,  91  N.  W.  910— Baltimore 
Shipbuilding  h  Dry  Dock  Co.  v.  Baltimore, 
97  Md.  100,  54  Atl.  623— Graff  v.  Ackerman, 
38  Neb.  723,  57  N.  W.  512— State  v.  Central 
P.  R.  Co.  21  Nev.  104,  25  Pac.  442— State 
ex  rel.  Bell  v.  Harshaw,  76  Wis.  239,  45 
N.   W.  308. 

173.  Taxation  upon  land  held  under  a 
final  certificate,  but  for  which  a  patent 
has  not  been  issued,  is  not  a  violation  of 
the  ordinance  of  1787,  as  an  "interference 
with  the  primary  disposition  of  the  soil 
by  Congress,"  nor  is  it  "a  tax  on  the  lands 
of  the  United  States."  Carroll  v.  SaiTord,  3 
How.  441,  11:  671 
Cited  in  Rogers  v.  Brent,  10  111.  680,  50  Am. 

Dec.  422— Gray  v.  Glvens,  26  Mo.  302. 

174.  A  party  in  possession  of  a  tract  of 
land  under  a  perfect  grant,  such  as  a  Mexi- 
can land  grant,  has  a  posses.sory  and  equita- 
ble right  which  is  of  value  and  that  is 
enough  to  sustain  taxation.  Maish  v.  Ari- 
zona, 164  U.  S.  599,  17  Sup.  Ct.  Rep.  193, 

41 :  567 
Distinguished    in    Page    v.    Pierce    County,    25 
Wash.  9,  64  Pac.  801. 

Land  f^ants  not  fully  perfected  or  pat- 
ented. 

See  also  supra,  173. 

175.  When  the  full  equitable  title  to  pub- 
lic land  has  passed  to  a  railroad,  and  the 
government  holds  simply  the  naked  legal  ti- 
tle, such  land  is  subject  to  state  taxation. 
Winona  &  St.  P.  L4ind  Co.  v.  Minnesota,  159 
U.  S.  526,  16  Sup.  Ct.  Rep.  83,  40:  247 

176.  When  the  full  equitable  title  to  pub- 
lic lands  has  passed  from  the  government, 
even  prior  to  the  issue  of  a  patent,  the  land 
is  subject  to  state  taxation.  Hussman  v. 
Durham,  165  U.  S.  144,  17  Sup.  Ct.  Rep. 
253,  41 :  664 
Cited   In    Baltimore    Shipbuilding   &   Dry   Dock 

Co.  V.  Baltimore,  97  Md.  99,  54  Atl.  623. 

177.  Where  land  is  purchased  and  paid 
for,  it  is  not  the  property  of  the  United 
States,  but  of  the  purchaser,  and  is  taxable 
property  according  to  the  laws  of  Michigan, 
although  a  patent  has  not  yet  been  issued. 
Such  land  should  be  assessed  and  taxed  at 
its  full  value,  and,  in  default  of  payment, 
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it  should  be  sold  as  if  thp  purchaser  owned 
it  in  fee.     Carroll  v.  Safford,  3  How.  441. 

11:  671 
Cited  In  Levi  v.  Thompson,  4  How.  19,  11  L. 
ed.  85 7 — Doe  ex  dem.  Barbarle  v.  Eslava. 
0  How.  447,  13  L.  ed.  210— Witherspoon  v. 
Duncan,  4  Wall.  219,  18  L.  ed.  343— Van 
Broeklin  y.  Tennessee  (Van  Brocklln  v. 
Anderson)  117  IT.  S.  169,  29  L.  ed.  851,  C 
Sup.  Ct.  Rep.  670— Frost  v.  Spltley,  121  U. 
8.  556,  30  L.  ed.  1012,  7  Sup.  Ct.  Rep.  1129 
— Cornellua  v.  Kessel,  128  U.  8.  460.  32  L. 
ed.  488,  9  Sup.  Ct.  Rep.  122— Hastings  & 
D.  R.  Co.  V.  Whitney,  132  U.  S.  361.  S3  L 
ed.  366,  10  Sup.  Ct.  Rep.  1 12— Wisconsin 
C.  R.  Co.  V.  Price  County,  133  U.  8.  505.  33 
L.  ed.  693,  10  Sup.  Ct.  Rep.  341-.-Ben8on 
MIn.  &  Smelting  Co.  y.  Alta  MIn.  &  Smelt- 
ing Co.  145  IT.  S.  432,  36  L.  ed.  764,  12 
Sup.  Ct.  Rep.  877 — Whitney  v.  Taylor.  158 
U.  S.  90.  39  L.  ed.  908,  15  Sup.  Ct.  Rep. 
796— Shiver  v.  United  States,  159  U.  S.  499, 
40  L.  ed.  233,  16  Sup.  Ct.  Rep.  54— Winona 
&  St.  P.  Land  Co.  v.  Minnesota.  159  U.  S. 
530,  40  L.  ed.  249,  16  Sup.  Ct.  Rep.  83— 
Hussman  v.  Durham,  165  U.  S.  147,  41  L. 
ed.  665,  17  Sup.  Ct.  Rep.  253 — Stearns  v. 
Minnesota.  179  U.  8.  251.  45  L.  ed.  177,  21 
Sup.  Ct.  Rep.  73 — Clark  v.  Herlngton,  180 
U.  S.  210,  46  L.  ed.  1131,  22  Sup.  Ct.  Rep. 
872— Union  Mill  &  MIn.  Co.  v.  Danglierg.  2 
Sawy.  455,  Fed.  Cas.  No.  14,370— McWII- 
Ilams  V.  WIthlngton,  7  Sawy.  208,  7  Fed. 
326 — Pacific  Coast  MIn.  &  Mill  Co.  v. 
Spargo,  8  Sawy.  647,  16  Fed.  350— Cawley 
v.  Johnson,  21  Fed.  495 — Smith  v.  Ewing, 
23  Fed.  745— Pitta  v.  Clay.  27  Fed.  636— 
Coleman  v.  Peshtlgo  Lumber  Co.  30  Fed. 
318 — United  States  v.  Freyberg,  32  Fed.  197 
— McClung  V.  Stcen,  32  Fed.  374 — Hamilton 
V.  Southern  Nevada  (Sold  &  8.  MIn.  Co.  13 
Sawy.  118,  33  Fed.  566— Aurora  Hill  Consol. 
MIn.  Co.  V.  85  MIn.  Co.  12  Sawy.  360,  34 
Fed.  518 — United  States  v.  Stecnerson,  1 
C.  C.  A.  557,  4  U.  S.  App.  332.  50  Fed.  507 
— Lewis  v.  Shaw,  57  Fed.  518 — Stimson  Land 
Co.  V.  Rawson,  62  Fed.  428 — American  Mortg. 
Co.  V.  Hopper,  12  C.  C.  A.  298,  29  U.  S. 
App.  12,  64  Fed.  558 — Hartman  v.  Warren, 
22  C.  C.  A.  33,  40  U.  8.  App.  245,  76  Fed. 
160 — Dlller  v.  Hawley,  26  C.  C.  A.  516,  48 
U.  8.  App.  462,  81  Fed.  653— Gulf,  C.  &  S. 
F.  R.  Co.  V.  Clark,  41  C.  C.  A.  599.  101 
Fed.  679 — Cosmos  Exploration  Co.  v.  Gray 
Eagle  Oil  Co.  61  L.R.A.  238,  50  C.  C.  A. 
87,  112  Fed.  11— Alta  MIn.  &  Smelting  Co. 
y.  Bccson  MIn.  ft  Smelting  Co.  2  Artz.  371. 
16  Pac.  565 — Witherspoon  v.  Duncan,  21 
Ark.  246 — Smith  v.  HoUIs.  46  Ark.  24— 
GUkerson-Slo.ss  Co.  v.  Forbes,  54  Ark.  149, 
26  Am.  St.  Rep.  29,  15  S.  W.  191 — People 
V.  Shearer,  30  Cal.  648— Butterfleld  v.  Cen- 
tral P.  R.  Co.  31  Cal.  268— Hutton  v.  Fria- 
ble. 37  Cal.  495 — Lux  v.  Haggln,  69  Cal. 
429.  10  Pac.  674— McMurtrle  v.  Rlddell,  9 
Colo.  505,  13  Pac.  181 — Godding  v.  Decker, 
3  Colo.  App.  204,  32  Pac.  832— Bowne  v. 
Wolcott.  1  N.  D.  417,  48  N.  W.  336— RIsdon 
V.  Davenport.  4  8.  D.  563,  57  N.  W.  482— 
Duncan  v.  Newcomer,  9  8.  D.  378,  69  N.  W. 
580— Danforth  v.  McCook  County.  11  8.  D. 
268,  74  Am.  St.  Rep.  808.  76  N.  W.  940— 
Mundee  v.  Freeman.  23  Fla.  536.  3  So.  153 
— Moore  v.  Coulter,  31  Ga.  281 — Rogers  v. 
Brent,  10  HI.  578,  50  Am.  Dec.  422 — Gray 
V.  McCance,  14  HI.  345— Gulf,  C.  &  8.  F.  R. 
Co.  V.  Clark.  2  Ind.  Terr.  324,  51  S.  W.  962 
— Arnold  v.  Grimes.  2  Iowa,  11 — Cady  v. 
KIghmey,  64  Iowa,  618,  7  N.  W.  102— Stone 
T.  Young,  5  Kan.  231 — Kansas  P.  R.  Co.  v. 
Culp,  9  Kan.  47 — Moody  T.  Arthur,  16  Kan. 


428 — Leonard  v.  Ross,  23  Kan.  300 — JopUng 
V.  Chachere.  107  I^.  529.  32  So.  243 — Har- 
grave  v.  Mouton.  109  La.  536.  33  So.  690 
—McGIll  V.  McGUl,  4  La.  Ann.  265 — Lafor«st 
V.  Downing,  16  La.  Ann.  302 — Slmlen  t. 
Perrodln.  35  La.  Ann.  933 — Broussard  t. 
Broussard.  43  La.  Ann.  923,  9  So.  910 — 
Crane  v.  Reeder,  21  Mich.  74,  4  Am.  L.  Rep. 
430 — Busch  V.  Donohue,  31  Mich.  484 — 
Ives  V.  Ely,  57  Mich.  573,  24  N.  W.  812— 
State  V.  Winona  &  St.  P.  R.  Co.  21  Minn. 
480 — Ca.ss  County  v.  Morrison,  28  Minn. 
260,  9  N.   W.   761— Polk  County  v.   Hunter. 

42  Minn.  313,  44  N.  W.  201— Nelson  T. 
Sims,  23  MIsa.  386,  57  Am.  Dec.  144 — Gray 
V.  Givens.  26  Mo.  302 — Holme  v.  Strantman. 
35  Mo.  809— Hill  v.  Miller,  36  Mo.  102— 
Magwire  v.  Tyler,  40  Mo.  439 — Le  Beau  v 
Armltage,  56  Mo.  194 — Horsky  v.  Moran,  21 
Mont.  360,  53  Pac.  1064 — Murray  v.  Pol- 
glase.  23  Mont.  418,  59  Pac.  439 — Franklin 
V.  Kelley,  2  Neb.  91— Carroll  v.  Patrick.  23 
Neb.  846.  37  N.  W.  671— Headley  v.  Coffman, 
38  Neb.  72,  56  N.  W.  701— State  v.  Central 
P.  R.  Co.  21  Nev.  257,  30  Pac.  686— United 
States  V.  Saucier,  5  N.  M.  574,  25  Pac.  791 
— Flanagan  v.  Forsythe,  6  Okla.  236.  50  Pac. 
152— McMIchael  v.  Murphy,  12  Okla.  160. 
70  Pac.  189 — Hamilton  v.  Avery,  20  Tex. 
635 — Gould  V.  West.  32  Tex.  351— Steele  v. 
Boley.  6  ITtah,  312.  22  Eac.  311— Bash  v. 
Caacade  MIn.  Co.  29  WaA53.  69  Pac.  402 
— Puget  Sound  Agrl.  Co!Vr.  Pierce  County, 
1  WaHh.  Terr.  167 — Roaa  v.  Outagamie  Coun- 
ty, 12  Wis.  38 — Wisconsin  C.  R.  Co.  v.  Tay- 
lor County,  52  Wis.  57,  8  N.  W.  833 — WIs- 
conaln  C.  R.  Co.  v.  Price  County,  64  Wis. 
594,  26  N.  W.  93— Weeka  v.  Milwaukee.  L. 
S.  &  W.  R.  Co.  78  Wla.  519,  47  N.  W.  737 
—Caldwell  v.  Bush,  6  Wyo.  353,  45  Pac- 
488. 

178.  When  a  donation  entry    of    land    is 

made  and   certificate  given,  the  particular 

land  is  sefsrrejvated  from  the  mass  of  public 

lands,  and  becomes  private  pronerty,  and  is 

subject  to  taxation,  although  the  entry  has 

not  been  confirmed  by  the  General  Land  Of-  , 

fice  or  the  patent  issued.     Witherspoon  t. 

Duncan.  4  Wall.  210,  18:  339 

Cifed    In     Van     Brocklln    v.    Tenneasee     (Van 

Brocklln  v.  Anderson)    117  U.  8.  169.  29  L. 

ed.    851,    6    Sup.    Ct.    Rep.    670— Whitney    v. 

Taylor,  158  U.  8.  90,  39  L.  ed.  908.   15  Sup. 

Ct.   Rep.   796— Shiver  v.   United  States,    159 

U.    S.   494,   40   L.   ed.   232,   16   Sup.   Ct.  Rep. 

54— Hodgea   v.    Colcord,    193   U.    8.    196,    48 

L.    ed.    079,    24    Sup.    Ct.    Rep.    433 — Union 

Mill  &  MIn.  Co.  V.  Dangberg,  2   Sawy.   4.~>5. 

Fed.   Cas.  No.   14.370 — ^Mc Williams  v.   Wlth- 

Ington,    7    Sawy.    206,    7    Fed.    327 — Hayner 

V.  Stanly,  8  Sawy.  226,  13  Fed.  226— PacIHc 

Const   MIn.  &  Mill.   Co.   v.   Spargo,   8   Sawy. 

647,    16    Fed.    350— Pitta    v.    Clay,    27    Fed. 

636 — Coleman    v.    Peshtlgo    Luml»er    Co.    30 

Fed.  318 — Stlmson  Land  Co.  v.   Rawson,  62 

Fed.   428 — American    Mortg.   Co.   v.    Hopper. 

12  C.  C.  A.   298,  29  U.  8.  App.   12.  64   Fed. 

558 — Hartman    v.    Warren,    70    Fed.    948 — 

Hartman  v.  Warren,   22  C.  C.  A.  33.  40  U. 

8.  App.  245.  76   Fed.   160— Gulf.   C.  ft  8.   F. 

R.  Co.   v.   Clark.  41  C.  C.  A.  599,    101   Fed. 

679 — .lamea  v.   Germania   Iron   Co.   46   C.   C. 

A.   482.    107    Fed.   003— DWer   v.    Frledhelm. 

43  Ark.  200— Smith  v.  Hollla,  46  Ark.  24 
— McGulrc  v.  Brown.  106  Cal.  606.  30  L. 
R.A.  387,  39  Pac.  1060— Duncan  v.  New- 
comer, 9  S.  D.  378,  69  N.  W.  580— Mundee 
V.  Freeman,  23  Fla.  536,  3  So.  153 — Gulf. 
C.  ft  8.  F.  R.  Co.  V,  <?lark.  2  Ind.  Terr.  324. 
61   8.  W.  962— Kohn  v.  Barr,  52  Kan.  279. 
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84  Pac.  880 — Horsky  t.  Moran,  21  Mont 
361,  53  Pac.  1064 — Klanagan  t.  Forsythc. 
6  Okla.  233.  50  Pac.  152— McMlchael  v.  Miir 
phy,  12  Okla.  160,  70  Pac.  189— Oklahoma 
City  T.  McMaater,  12  Okla.  588,  73  Pac. 
1012 — Wisconsin  C.  R.  Co.  v.  Taylor  County. 
52  Wis.  56,  8  N.  W.  833— Wisconsin  C.  U. 
Co.  T.  Price  County,  64  Wis.  594,  26  N.  W. 
93. 

179.  Lands  claimed  under  a  donation 
entry,  and  for  which  a  certificate  has  been 
issued  under  the  laws  of  Arkansas,  are 
properly  chargeable  with  state  taxes  from 
the  date  of  the  first  entry.  Witherspoon  v. 
Duncan,  4  W&M  210,  18:  339 
Cited  in  Orchard  v.  Alexander,  157  TJ.  S.  383. 

39  L.  ed.  741,  15  Sup.  Ct.  Rep.  635— Winona 
&  St.  P.  Land  Co.  v.  Minnesota.  159  U.  S. 
530,  40  L.  ed.  249.  16  Sup.  Ct.  Rep.  83— 
Hussman  v.  Durham,  165  U.  S.  147,  41  L. 
ed.  665.  17  Sup.  Ct.  Rep.  253— Stearns  v. 
Minnesota,  179  U.  S.  251,  45  L.  ed.  177,  21 
Sup.  Ct.  Rep.  73— Clark  v.  Herlngton,  180 
U.  8.  210,  46  L.  ed.  1131.  22  Sup.  Ct.  Rep. 
872— Union  Mill  &  MIn.  Co.  v.  Danffbers.  2 
Sawy.  455.  Fed.  Cas.  No.  14,370— DlUer  v. 
Hawley,  26  C.  C.  A.  516,  48  U.  S.  App. 
462,  81  Fed.  653 — Teller  v.  United  States. 
51  C.  C.  A.  236,  113  Fed.  279— McCune  v. 
Essig,  118  Fed.  276 — Tegarden  v.  Le  Mnr- 
chel,  129  Fed.  489 — Danforth  v.  McCook 
County,  11  S.  D.  267,  74  Am.  St.  Rep.  808, 
76  N.  W.  940 — Fisher  v.  Wlsner,  34  fowa. 
450_Davl8  V.  Magoun.  109  Iowa,  327,  8() 
N.  W.  423— Bowman  v.  Cockrlll,  6  Kan.  .'J42 
— Kansas  P.  R.  Co.  v.  Prescott,  9  Kan.  47 
— State  V.  Winona  &  St.  P.  R.  Co.  21  Minn. 
480 — State  V.  Central  P.  R.  Co.  21  Nev.  257. 
30  Pac.  e86-^Whltney  v.  Gundereon,  31  Wis. 
378— Caldwell  v.  Bush.  6  Wyo.  353,  45  Pac. 
488. 

180.  Where  the  United  States  granted 
lands  to  a  state  to  aid  in  the  construction  of 
railroads,  and  the  state  accepted  the  grant, 
it  cannot  tax  the  land  while  the  title  re- 
mained in  the  United  States,  or  while  it 
held  them  as  the  tru.stee  of  the  United 
States.     Tucker  v.  Ferguson,  22  Wall.  527, 

22:  805 
Cited  In  Hussman  v.  Durham.  165  U.  S.  147, 
41  L.  ed.  665,  17  Sup.  Ct.  Rep.  253— Stearns 
V.  Minnesota.  179  U.  S.  250,  45  L.  ed.  176, 
21  Sup.  Ct.  Rep.  73 — Jackson  v.  La  Moure 
County.  1  N.  I).  238.  46  N.  W.  449— Tyler 
V.  Cass  County.  1  N.  D.  382,  48  N.  W.  232 
— Sioux  City  &  St.  P.  R.  Co.  v.  Osceola 
County,  43  Iowa.  321— Chicago,  R.  I.  &  P. 
R.  Co.  V.  Grlnnell.  51  Iowa.  485.  1  N.  W. 
712— State  v.  Flint  &  P.  M.  R.  Co.  89  Mich. 
491,  51  N.  W.  103— Wisconsin  C.  R.  Co.  v 
Taylor  County,  52  Wis.  52,  8  N.  W.  833— 
Wisconsin  C.  R.  Co.  v.  Price  County,  64 
Wla.  594,  26  N.  W.  93. 

181.  But  when  the  state,  proceeding  in 
the  execution  of  the  trust,  had  transferred 
to  a  railroad  company  its  entire  title  under 
a  grant  from  the  United  States,  and  the 
company  had  perfected  its  title  and  ac- 
quired the  right  to  sell  the  lands,  they  were 
subject  to  state  taxation.  Tucker  v.  Fer- 
rruson,  22  Wall.  527.  22:805 
Cited   In    Grlnnell    v.    Chicago.    R.    I.    &   P.    R. 

Co.  103  U.  8.  744,  26  L.  ed.  4.18- Van 
Brocklin  v.  Tennessee  (Van  Brocklln  v.  An- 
derson) 117  U.  S.  168,  29  L.  ed.  851,  6 
Sup.  Ct.  Rep.  670— Mobile  &  O.  R.  Co.  v. 
Moseley,  52  Mlsa.  134 — Wisconsin  C.  R.  Co. 


V.  Taylor  County.  52  Wis.  54,  8  N.  W.  833 
— Wisconsin  C.  R.  Co.  v.  Price  County,  64 
Wis.  591,  26  N.  W.  93. 

182.  When  a  railroad  has  been  built  ac- 
cording to  the  terms  of  a  present  grant, 
the  company  has  an  indefeasible  title  to 
the  granted  lands  designated  along  its  route, 
and  the  lands  are  subject  to  taxation  against 
the  company,  although  patents  for  them 
have  not  been  issued.  Wisconsin  C.  R.  Co. 
V.  Price  County,  133  U.  S.  496,  10  Sup  Ct. 
Rep.  341,  33:  687 

183.  The  fact  that  a  patent  has  not  is- 
sued to  a  railroad  for  public  lands,  and 
that  it  does  not  appear  that  the  lands  are 
not  mineral  lands,  does  not  prevent  the  pass- 
ing of  an  equitable  title  which  is  subject 
to  taxation.  Northern  P.  R.  Co.  v.  Clark, 
153  U.  S.   252,  14  Sup.  Ct.  Rep.  809. 

38:  706 

Cited  In  Northern  P.  R.  Co.  v.  McGInnis,  4  N. 
D.  502,  61  N.  W.  1032. 

Grants  on  executory  condition. 

184.  Where  an  act  of  Congress  confirming 
a  Mexican  claim  for  land  contains  a  condi- 
tion suspending  the  vesting  of  title  until 
the  expense  of  the  surveys  are  paid,  until 
they  are  paid  the  land  is  not  liable  to 
taxation.  Central  Colorado  Improv.  Co.  v. 
Pueblo  County,  95  U.  S.  2b9,  24:  495 
Cited  In   Malsh  V.   Arizona  164  U.   S.  607,  41 

L.  ed.  570,  17  Sup.  Ct.  Rep.  193 — Hussman 
V.  Durham.  165  TT.  S.  147.  41  L.  ed.  665. 
17  Sup.  Ct.  Rep.  253 — Stearns  v.  Minnesota, 
179  U.  S.  251,  45  L.  ed.  177,  21  Sup.  Ct. 
Rep.  73 — Ilershberger  v.  Blewett,  55  Fed. 
180 — United  States  v.  Milwaukee,  100  Fed. 
829 — Delinquent  Tax-List  v.  Territory,  4 
Ariz.  188,  37  Pac.  370 — Ex  parte  Gaines. 
56  Ark.  230,  19  S.  W.  602— Jopllng  ▼. 
Chachere,  107  La.  529.  32  So.  243— Bolton 
V.  La  Camas  Water  Power  Co.  10  Wash. 
258.  38  Pac.  1043 — Pai;e  y.  Pierce  County, 
25  Wash.  10,  64  Pac.  801. 

185.  Lands  granted  to  the  Pacific  Rail- 
road, on  which  the  costs  of  survey  have  not 
been  paid,  and  for  which  the  United  States 
has  not  issued  a  patent  to  the  company,  are 
exempt  from  state  taxation.  Union  P.  R. 
Co.  V.  McShane,  22  Wall.  444,  22:  747 
Kansas  P.  R.  Co.  v.  Prescott,  16  Wall.  603, 

21 :  373 
Northern  P.  R.  Co.  v.  Rockne  (Northern  P. 
R.  Co.  V.  Traill  County)  115  U.  S.  600,  6 
Sup.  Ct.  Rep.  201,  29:  477 

Distinguished  In  Union  P.  R.  Co.  v.  McShane, 
3  Dill.  309,  Fed.  Cns.  No.  14.382 — Cass 
County  V.  Morrison.  28  Minn.  260,  9  N.  W. 
761. 

Cited  In  Union  P.  R.  Co.  v.  McShane.  22  Wall. 
460,  22  L.  ed.  751 — Central  Colorado  Improv. 
Co.  v.  Pupblo  County,  95  U.  S.  265.  24  L.  ed. 
496 — Lamborn  v.  Dickinson  County,  97  U. 
8.  182.  24  L.  ed.  928 — Central  P.  R.  Co.  v. 
Gallatin,  99  U.  S.  757,  25  L.  ed.  515— North- 
ern P.  R.  Co.  V.  Traill  (Northern  P.  R.  Co. 
v.  Rockne)  115  U.  S.  606.  20  L.  ed.  479, 
6  Sup.  Ct.  Rpp.  201 — Van  Brocklln  v.  Ten- 
nessee (Van  Brocklln  v.  Anderson)  117  U. 
S.  169,  29  L.  ed.  851,  6  Sup.  Ct.  Rep.  670 
— New  Orleans  P.  R.  Co.  v.  TJnlted  States, 
124  U.  S.  irm,  31  L.  ed.  386,  8  Sup.  Ct. 
Rep  417 — Wisconsin  C.  R.  Co.  v.  Price  Coun- 
ty,   133   U.   S.   507,   33    L.   ed.    693,    10    Sup. 


6500 


TAXES,  1.  c,  2,  b. 


Ct.    Rep.    341 — ^Tyler    v.    Cass    County,    142 
U.  S.  200,  85  L,  ed.  1017.  12  Sup.  Ct.  Rep 
225— Ankeny   v.    Clark.    148    U.    S.    356,    37 
L.   ed.   470,   13   Sup.    Ct.    Rep.   617 — Bardon 
T.  Northern  P.  R.  Co.  154  U.  S.  348,  38  L. 
ed.   1009,   14   Sup.   Ct.   Rep.   1030 — Shiver  ▼. 
United  States,  159  U.  S.  499,  40  L.  ed.  233, 
16  Sup.  Ct.  Rep.  54 — Rutland  R.  Co.  v.  Cen- 
tral  Vermont   R.   Co.    159  U.   S.  641.  40  L. 
ed.   290,   16   Sup.   Ct.   Rep.   113— Central   P. 
R.  Co.  V.  California.   162  U.  S.   151.  40   L. 
ed    923,   16   Sup.    Ct.    Ri»p.    766— Central   P 
R    Co.  V    Nevada,  162  U.  8.  519,  40  L.  ed. 
1059,   16  Sup    Ct.   Rep.   885— Malsb   v.   Art 
zona.  164  U    S    607.  41  L.  ed.  570.  17  Sup 
Ct.   Rep.   193 — Hussman  v.   Durham.   165  V. 
S   147,  41  L.  ed.  665,  17  Sup   Ct.  Rep   253— 
McHenry    v    Alford,   168    U.    S     660.    42    L 
ed.  617.  18  Sup    Ct    Rep.  242— Northern   P. 
R.   Co    V    Myers,   172  U     S    598,  43   L.   ed 
567,   19  Sup    Ct    Rep.  276 — Stearns  ▼.   MIn 
nesota.    179    U.    S     251.   45    L.    ed.    177.    21 
Sup.   Ct.   Rep    73 — Clark   v.    Herlngton,    186 
U.  S    211,  46  L.  ed.  1131,  22  Sup.  Ct    Rep. 
872 — Baltimore  Shipbulldlns  &  Dry  Dock  Co. 
v    Baltimore,  195  U    S.  381,  49  L.'ed.  244, 

25  Sup.  Ct.  Rep.  50 — United  States  v.  Mon- 
tana Lumber  ft  Mfj;  Co  100  U.  S.  577,  49 
L.  ed.  605,  25  Sup.  Ct.  Rep.  367— Atlantic  & 
P  R  Co  V  Clelno,  2  Dill.  181.  Fed.  Cas.  No. 
631— Bronson  v  Kukuk,  3  Dili.  493,  Fed. 
Cas  No  1,929 — Hunnewell  v.  Burlington  & 
M  River  R.  Co.  3  Dill.  316.  Fed.  Cas.  No, 
6,879— Pitts  V  Clay.  27  Fed.  636— Denny  v 
Dodson,  32  Fed.  908 — Northern  P.  R.  Co.  v. 
Cannon  46  Fed.  225— Northern  P.  R.  Co. 
v  Walk.  47  Fed.  682— Northern  P.  R.  Co.  v. 
Wright,  51  Fed.  70— Hershberger  v.  Blewett. 
55  Fed.  180— United  States  v.  Milwaukee, 
100  Fed.  829 — United  States  v.  Losekamp,  62 

C.  C.  A.  594,  127  Fed.  962— Sullivan  v. 
Van  Kirk  Land  &  Constr.  Co.  124  Ala.  234, 

26  So.  925 — Delinquent  Tax-List  v.  Territory, 
4  Ariz.  189,  37  Pac.  370— Diver  v.  Fried- 
helm,  43  Ark.  206 — Central  P.  R.  Co.  v. 
Howard,  51  Cal.  235 — Central  P.  R.  Co.  v. 
Howard.  52  Cal.  230 — Pueblo  County  v.  Cen- 
tral Polorado  Improv.  Co.  2  Colo.  636 — 
Rushton  V.  Burke.  6  Dak.  482,  43  N.  W.  815 
— .lackson  v.  La  Moure  County,  1  N.  D.  242, 
46  N.  W.  449— Tyler  v.  Cass  County,  1  N.  D. 
381,  48  N.  W.  232— Northern  P.  R.  Co.  v. 
Barnes,  2  N.  D.  393,  51  N.  W.  386  -Northern 
P.  R.  Co.  V.  McGlnnis,  4  N.  D.  503,  61  N. 
W.    1032— Wells   County   v.    McHenry,   7    N. 

D.  252,  74  N.  W.  241— Meldahl  v.  Dobbin. 
8  N.  D.  117,  77  N.  W.  280— Amett  v.  Smith, 
11  N.  D.  59,  88  N.  W.  1037— Duncan  v. 
Newcomer,  9  S.  D.  379,  69  N.  W.  580— 
Mundee  v.  Freeman,  23  Fla.  536,  3  So.  163 — 
Washington  &  L  R.  Co.  v.  Northern  P.  R.  Co. 
2  Idaho,  554,  21  Pac.  658 — People  ex  rel.  Mc- 
Crea  v.  United  States.  03  111.  38,  34  Am. 
Rep.  155 — Gulf,  C.  &  8.  F.  R.  Co.  v.  Clark, 
2  Ind.  Terr.  324,  51  S.  W.  962— Durham  v. 
Hussman,  88  Iowa,  35,  55  N.  W.  11 — Mc- 
Mahon  v.  Welsh,  11  Kan.  292— Missouri  Riv- 
er, Ft.  S.  &  G.  R.  Co.  V.  Morris,  13  Kan.  315 
— Central  Branch  Union  P.  R.  Co.  v.  Wilcox. 
14  Kan.  268 — Saline  County  v.  Young.  18 
Kan.  443 — Dickinson  County  v.  National 
Land  Co.  23  Kan.  201 — Dickinson  County  v. 
Baldwin,  29  Kan.  542— Log&n  v.  Clark  Coun 
ty,  51  Kan.  753,  33  Pac.  503 — Kohn  v.  Barr, 
52  Kan.  277,  34  Pac.  880 — Jopling  v.  Chac- 
hero,  107  La.  529,  32  So.  243 — Baltimore 
Shipbuilding  &  Dry  Dock  Co.  v.  Baltimore,  97 
Md.  99,  54  Atl.  023— Cass  County  v.  Morri- 
son, 28  Minn.  200,  9  N.  W.  761— Polk  Coun- 
ty V.  Hunter,  42  Minn.  313,  44  N.  W.  201- 
Mobile  &  O.  R.  Co.  v.  Mo^eIcy,  52  Miss.  135— 
Atlantic  &  P.  R.  Co.  v.  .Mingus,  7  N.  M.  371, 
34  Pac.  592— White  v.  Burlington  &  M.  R. 


Co.  5  Neb.  396 — Graff  ▼.  Ackerman,  88  Neb. 
723,  57  N.  W.  512— State  v.  Central  P.  R.  Co. 
20  Nev.  378,  22  Pac.  287 — State  v.  Central  P. 
R.  Co.  21  Nev.  98,  25  Pac.  442 — Topeka  Com- 
mercial Secur.  Co.  v.  McPherson,  7  Okla.  841, 
54  Pac.  489 — Abney  v.  State,  20  Tex.  Civ. 
A  pp.  105,  47  8.  W.  1043 — Tarpey  v.  Deseret 
Salt  Co.  5  Utah,  499.  17  Pac.  631— Ankeny 
V.  Clark,  1  Wash.  557,  20  Pac.  583 — Bolton 
V  La  Camas  Water  Power  Co.  10  Wash.  257, 
38  Pac.  1043 — Montgomery  v.  Cowlitz  Coun- 
ty. 14  Wash.  231.  44  Pac.  259— Page  v.  Pierce 
County,  25  Wash.  7,  64  Pac.  801 — State  ex 
rel  Trimble  v.  Superior  Court,  31  Wash.  463, 
66  L.R.A  902,  72  Pac.  89— Wisconsin  C.  R. 
Co  V  Taylor  County,  62  Wis.  51.  8  N.  W.  833 
— Wisconsin  C.  R.  Co.  v.  Price  County,  64 
Wis.  594,  26  N.  W.  93— Miller  v.  Donahue, 
96  Wis.  610,  71  N.  W.  900. 

186.  Where  the  government  has  issued  a 
patent,  the  lands  are  taxable  whether  pay- 
ment of  the  cost  of  surveying  them  has  been 
made  to  the  United  States  or  not.  Union 
P.  R.  Qp.  V.  MeShane,  22  Wall.  444.  22:  747 
Cited  In  Hunnewell  v.  Cass  County.  22   Wall. 

475.  22  L.  ed.  754 — Central  Colorado  Improv. 
Co  V.  Pueblo  County,  95  U.  S.  265,  24  L.  ed. 
496— Wlrth  v.  Branson,  98  U.  S.  121,  25  L. 
ed.  87 — Union  P.  R.  Co.  v.  Dodge  County,  08 
U  S.  545,  26  L.  ed.  198— Northern  P.  R.  Co. 
V.  Traill  County  (Northern  P.  R.  Co.  v. 
Rockne)  115  U.  S.  606.  29  L.  ed.  479.  6  Sup. 
Ct.  Rep.  201 — Van  Brocklln  v.  Tennessee 
(Van  Brocklln  v.  Anderson)  117  U.  S.  169. 
29  L.  ed.  851,  6  Sup.  Ct.  Rep.  670 — New  Or- 
leans P.  R.  Co.  V.  United  States,  124  U.  S. 
131,  31  L.  ed.  386,  8  Sup.  Ct.  Rep.  417— An- 
keny V.  Clark,  148  U.  S.  356,  37  L.  ed.  479,  13 
Sup.  Ct.  Rep.  617 — United  States  v.  Rlckert. 
188  U.  S.  445,  47  L.  ed.  539,  23  Sup.  Ct.  Rep. 
478— Pitts  V.  Clay,  27  Fed.  636— Northern 
P.  R.  Co.  V.  Cannon,  46  Fed.  226 — Tegarden 
V.  Le  Marchel,  129  Fed.  490 — Diver  v.  Fried- 
helm,  48  Ark.  206 — Nichols  v.  Council,  51 
Ark.  83,  14  Am.  St.  Rep.  20,  9  S.  W.  305 — 
Kohn  V.  Barr,  52  Kan.  277,  34  Pac.  880 — 
Tarpey  v.  Deseret  Salt  Co.  5  Utah,  409,  17 
Pac.  631 — Staunton  v.  Mary  Baldwin  Semi- 
nary, 99  Va.  657,  89  S.  E.  596. 

Grants  embracing  mineral  lands  liable 
to  revest. 

See  also  supra,  183,  187. 

187.  The  possibility  that  public  lands  in- 
cluded in  a  grant  may  turn  out  to  be  min- 
eral lands  cannot  be  a  defense  to  a  claim 
for  taxes  applicable  to  the  entire  grant,  so 
long  as  the  grantee  claims  the  right  of  pes- 
session.  Central  P.  R.  Co.  v.  Nevada,  162 
U.  S.  512,  16  Sup.  Ct.  Rep.  885,  40;  1057 
Cited  in  Malsh  v.  Arizona,  164  U.  S.  609,  41 

L.  ed.  671,  17  Sup.  Ct.  Rep.  193— Northern  P. 
R.  Co.  V.  Myers,  172  U.  S.  697,  43  L.  ed. 
567,  19  Sup.  Ct.  Rep.  276 — Baltimore  Shlt>- 
hulldlnj?  k  Dry  Dock  Co.  v.  Baltimore,  195 
U.  S.  382,  49  L.  ed.  245,  25  Sup.  Ct.  Rep.  50 
— United  States  v.  Montana  Lumber  ft  Mtg, 
Co.  196  U.  S.  578,  49  L.  ed.  605.  25  Sup.  Ct. 
Rep.  367 — Farmers'  Loan  ft  T.  Co.  v.  North- 
ern P.  R.  Co.  76  Fed.  13 — Myers  v.  Northern 
P.  R.  Co.  28  C.  C.  A.  417,  48  U.  8.  App.  620. 
83  Fed.  362 — Northern  P.  R.  Co.  v.  Galvln, 
85  t'ed.  812 — Page  v.  Pierce  County,  25 
Wash.    9,    64    Pac.    801. 

Indemnity  and  lieu  lands. 

Necessity  of  Tender  as  Prerequisite  to 
Relief,  see  Injunction,  178. 

188.  No  title  to  indemnity  lands  become» 
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vested  in  any  railway  company  until  the 
selections  are  made  and  they  have  been  ap- 
proved of,  as  provided  by  statute,  by  the 
Secretary  of  the  Interior;  until  which  time 
such  indemnity  lands  are  not  subject  to 
taxation.  Wisconsin  C.  R.  Co.  v.  Price 
County,  133  U.  S.  496,  10  Sup.  Ct.  Rep. 
341,  33:  687 

Mining  claims  and  minerals. 

189.  A  state  may  impose  a  personal  prop- 
erty tax  on  mining  claims  located  on  public 
land.     Forbes  v.  Gracey,  94  U.  S.   762, 

24:  313 
Cited    In    Butte    Hardware    Co.    v.    Prank,    25 
Mont.  349,  65  Pac.  1 — Crocker  v.  Donovan, 
1  Okla.  177.  80  Pac.  374. 

190.  Ore  detached  from  the  soil  in  which 
it  is  embedded  is  free  from  any  lien,  claim, 
or  title  of  the  United  States,  and  is  subject 
to  taxation  by  the  state.  A  Nevada  statute 
making  a  tax  on  such  ore  a  lien  on  the 
mines  or  mining  claims  is  not  an  interfer- 
ence within  the  right  of  property  of  the 
government  in  the  lands  from  which  the 
ore  is  extracted.  Forbes  v.  Gracey,  94  U. 
S.  762,  24:  313 

191.  As  soon  as  mineral  or  ore  becomes 
detached  from  the  soil  of  the  public  lands, 
it  becomes  personal  property,  free  from  any 
lien,  claim,  or  title  of  the  United  States, 
and  rightfully  subject  to  taxation  by  the 
state.     Forbes  v.  Gracey,   94   U.  S.   762, 

24:  313 
Cited  In  Buford  v.  Houts,  133  U.  8.  332,  33  L. 
od.  622,  10  Sup.  Ct.  Rep.  305. 

Properties   on   military   reservation   or 
ceded  lands. 

See  also  Internal  Revenue,  245. 

192.  After  the  admission  of  the  state  of 
Kansas,  the  United  States  retained  only 
the  rights  of  an  ordinary  proprietor  in 
the  Fort  Leavenworth  Military  Reservation, 
except  as  an  instrument  for  the  execution  of 
the  powers  of  the  general  government.  That 
part  of  the  tract  which  was  actually  used 
as  a  fort  or  military  post  was  beyond  such 
control  of  the  state,  by  taxation  or  other- 
wise, as  would  defeat  its  use  for  those  pur- 
poses. The  clause  of  the  act  of  the  -  legis- 
lature of  Kansas,  of  February  22,  1875,  to 
cede  jurisdiction  over  said  reservation  to 
the  United  States,  saving  to  the  State  "the 
right  to  tax  railroad,  bridge,  and  other  cor- 
porations, their  franchises  and  property,  on 
said  reservation,"  is  valid.  Ft.  Leavenworth 
R.  Co.  V.  Lowe,  114  U.  S.  525,  5  Sup.  Ct. 
Rep.  995,  29:  264 
Cited  in   Benson   v.   United    States.    146   U.   S. 

330.  36  L.  ed.  094,  13  Sup.  Ct.  Rep.  60— 
United  States  v.  Bateman,  34  Fed.  88 — 
United  States  v.  American  Waterworks  Co. 
37  Fed.  748. 

193.  liand  conveyed  by  the  United  States 
to  a  corj)oration  for  dry-dock  purposes  is 
not  entirely  exempted  from  state  taxation, 
as  an  agency  of  the  United  States,  because 
of  a  reservation  in  the  conveyance  of  the 
right  to  the  free  use  of  the  dry  dock,  and  a 
provision  therein  for  forfeiture  in  case  of 
the  continued  unfitness  of  the  dry  dock  for 


use,  or  the  use  of  the  land  for  other  pur- 
poses. Baltimore  Shipbuilding  &  Dry  Dock 
Co.  V.  Baltimore,  195  U.  S.  375,  25  Sup.  Ct. 
Rep.  50,  49:  242 

194.  The  United  States  has  no  such  inter- 
est in  land  conveyed  by  it  to  a  corporation 
for  dry-dock  purposes,  with  a  reserved  right 
to  the  free  use  of  the  dry  dock,  and  a  pro- 
vision for  forfeiture  in  case  of  the  continued 
unfitness  of  the  dry  dock  for  use,  or  the  use 
of  the  land  for  other  purposes,  as  will  pre- 
vent the  state  from  taxing  the  corporation's 
interest  in  such  land.  Baltimore  Shipbuild- 
ing &  Dry  Dock  Co.  v.  Baltimore,  195  U. 
S.  375,  25  Sup.  Ct.  Rep.  50,  49:  242 

Lands  held  by  United  States  in  satis- 
faction of  its  taxes. 

195.  Lands  situated  in  a  state,  which  are 
acquired  by  the  United  States  through 
sales  for  direct  taxes  levied  pursuant  to 
acts  of  Congress,  are  not  subject  to  state 
taxation  while  so  owned  by  the  United 
States.  Van  Brocklin  v.  Anderson  (Van 
Brocklin  v.  Tennessee)  117  U.  S.  151,  6  Sup. 
Ct.  Rep.  670,  29:  845 
Cited  in  United  States  v.  American  Bell  Telepb. 

Co.  167  U.  S.  265,  42  L.  ed.  163,  17  Sup.  Ct. 
Kep.  809— United  States  v.  Willamette  Valley 
&  C.  M.  Wagon  Road  Co.  54  Fed.  810. 

c.  National  Batiks  and  Bank  Shares, 

Uniformity  in  Taxation,  see  supra,  I.  b,  2. 

Taxation  of  United  States  Securities  Owned 
by  Bank,  see  infra,  228-235. 

Situs  of  Stock  for  Purposes  of  Taxation, 
see  infra,  232-233. 

Tax  on  Bank  Franchise,  sec  infra,  286. 

Power  of  Legislature  to  Exempt  from  Tax- 
ation, see  infra,  411. 

Valuation  of  National  Bank  Shares,  see  in- 
fra, 534. 

Recovery  Back  of  Taxes  Paid,  see  infra,  612. 

Federal  Question  as  to,  see  Appeal  and  Er- 
ror, 1933-1935. 

Requiring  Cashier  to  Transmit  List  of 
Stockholders  to  Town  Clerks,  see  Banks, 
223,  f. 

Jurisdiction  of  Suits  to  Protect  Bank,  see 
Courts,  581,  582,  594,  595. 

Burden  of  Showing  Unlawfulness  of  Taxes, 
see  Evidence,  451. 

Injunction  against  Illegal  Taxation  of,  see 
Injunction,  160-165. 

Necessity  of  Paying  Portion  Equitably  Due 
before  Enjoining  Illegal  Tax,  see  In- 
junction, 172,  177. 

Injunction  against  Collection  of  Tax  by 
State  Officer,  see  States,  321. 

196.  The  authority  of  the  states  to  tax 
the  shares  of  national  banks  is  derived  whol- 
ly from  the  act  of  Congress;  and,  without 
the  consent  of  Congress,  these  shares  could 
not  be  taxed  by  the  states.  New  York  ex 
rel.  Williams  v.  Weaver,  100  U.  S.  539, 

25:  705 
Cited  in  Talbott  v.  Silver  Bow  County,  131) 
U.  S.  441,  35  L.  ed.  210,  11  Sup.  Ct.  Rep. 
594 — First  Nat.  Bank  v.  Herbert.  44  Fed. 
159— Mercantile  Nat.  Bank  v.  Shields,  50 
Fed.  954— Nevada  Nat.  Ban!"  y.  Dodge,  56  C. 
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C.  A.  148,  119  Fed.  60— Pollard  v.  State,  65 
Ala.  631— People  v.  National  Bank,  of  D.  O. 
Mills  &  Co.  123  Cal.  60.  45  L.R.A.  758,  60 
Am.  St.  Rep.  32,  55  Pac.  685 — Wasson  v. 
First  Nat.  Rank,  107  Ind.  213,  8  N.  E.  97— 
First  Nat.  Bank  v.  Fisher,  45  Kan.  729.  26 
Pac.  482 — Bressler  v.  Wayne  County,  25  Neb. 
472,  41  N.  W.  356— State,  Stratton,  Pro.sc- 
cutor  V.  Collins,  43  N.  J.  L.  567 — Newport  v. 
Mudgett,    18  Wash.   273,   51   Pac.  466. 

197.  National  banks  are  only  subject  to 
state  taxation  upon  their  real  estate  and 
their  shares  as  personal  property  of  the 
stockholders.  New  York  ex  rel.  Williams 
V.  Weaver,  100  U.  S.  539.  25:  705 
Cited  in   San   Francisco  v.   Crockor-Woolworth 

Nat.  Bank,  92  Fed.  273 — First  Nat.  Bank  v. 
Albia,  86  Iowa,  31.  52  N.  W.  334— First  Nat. 
Bank  v.  Board  of  Reviewers,  41  La.  Ann.  183, 
5  So.  408— BMrst  Nat.  Bank  v.  Kreig,  21  Nev. 
407,  32  Pac.  641— Boyer  v.  Boyer,  16  W.  N. 
C.  3. 

198.  Neither  national  banks,  their  capital, 
nor  shares  of  stock  therein  held  bv  individ- 
uals,  are  subject  to  taxation  by  states  where- 
in located,  without  the  consent  of  Congress. 
Mercantile  Nat.  Bank  v.  New  York,  121  U. 
S.  138,  7  Sup.  Ct.  Rep.  826.  30:  895 
Cited  in  Brown  v.  French,  80  Fed.  168 — First 

Nat.  Bank  v.  Province,  20  Mont.  378,  51  Pac. 
821. 

199.  A  tax  on  the  shares  of  a  national 
bank  is  not  a  tax  on  the  capital  of  the 
bank.  Churchill  v.  Utica  (Van  Allen  v.  As- 
sessors) 3  Wall.  573,  18:  229 
Cited  in  Pollock  v.  Farmers'  Loan  &  T.  Co.  157 

U.  8.  576,  39  L.  ed.  817.  15  Sup.  Ct.  Rep.  673 
— Bank  of  Commerce  v.  Tennessee,  161  U.  S. 
146.  40  L.  ed.  649,  16  Sup.  Ct.  Rep.  456— 
Shelby  County  v.  Union  &  Planters'  Bank, 
161  U.  S.  150,  40  L.  ed.  655,  16  Sup.  Ct.  Rep. 
558 — Sumter  County  v.  National  Bank.  62 
Ala.  468.  34  Am.  Rep.  30 — Maguire  v.  Reven- 
ue &  Road  Comrs.  71  Ala.  413 — Georgia 
State  Bldg.  &  L.  Asso.  v.  Savannah,  109  Ga. 
72.  35  S.  E.  67— People  v.  McCall,  43  111. 
28a—Porter  v.  Rockford,  R.  I.  &  St.  L.  It. 
Co.  76  III.  506— Illinois  Nat.  Bank  v.  Kinsel< 
la,  201  III.  44.  66  N.  E.  338— State  ex  rel. 
Lakey  v.  Garton,  32  Ind.  4,  2  Am.  Rep.  315- 
Tippecanoe  County  v.  Reynolds.  44  Ind.  515, 
15  Am.  Rep.  245 — Primghar  State  Bank  v. 
Rerick,  96  Iowa,  243,  64  N.  W.  801— German 
American  Sav.  Bank  v.  Burlington,  118  Iowa. 
86,  91  N.  W.  829— First  Nat.  Bank  v.  In- 
dependence, 123  Iowa.  484,  99  N.  W.  142— 
Ryan  v.  Loavenworth  County,  30  Kan.  190,  2 
Pac.  156 — First  Nat.  Bank  v.  Fisher,  45  Kan. 
730,  26  Pac.  482— Com.  v.  First  Nat.  Bank, 
4  Bush,  100,  96  Am.  Dec.  285 — Stetson  v. 
Bangor.  56  Me.  282— National  Bank  v.  New 
Bedford.  155  Mass.  317.  29  N.  E.  532— 
Stroh  V.  Detroit,  131  Mich.  116,  90  N.  W. 
1029— Carthage  v.  First  Nat.  Bauk.  71  Mo. 
509,  36  Am.  Rep.  494— State,  Farmers  Nat. 
Bank,  Prosecutor,  v.  C'ook,  32  N.  J.  L.  349— 
State,  Northward  Nat.  Bank,  Prosecutor,  v. 
Newark,  39  N.  J.  L.  382 -Chemung  Nat. 
Bank  v.  Elmira,  53  N.  Y.  59— Com  v.  Minors- 
ville  Water  Co.  2  Pa.  Dist.  R.  741 — Strong 
V.  O'Donnell,  10  Phlla.  577 — Memphis  v.  Fen- 
ner,  8  Baxt.  545 — McLaughlin  v.  Chadwell, 
7  Helsk.  ,^91— Salt  Lake  City  Nat.  Bank  v. 
Goldlng.  2  Ttah.  11— Com.  v.  Charlottesville 
Perpetual  Bldg.  &  L.  Co.  90  Va.  792,  44  Am. 
St.  Rep.  950,  20  S.  E.  364— Wells  v.  Green 
Bay  k  M.  Canal  Co.  90  Wis.  452,  6i  N.  W.  69. 


2G0.  A  tax  on  the  shares  of  national 
banks  is  not  a  tax  on  the  capital  of  the 
bank,  but  upon  a  distinct,  independent  in- 
terest or  property  held  by  the  shareholder. 
New  York  ex  rel.  Duer  v.  Comrs.  of  Taxes 
&  Assessments,  4  Wall.  244,  18:  344 

Bradley  v.  Illinois,  4  Wall.  459,  18:433 
Cited  in  Farrington  v.  Tennessee,  95  U.  S.  687. 
24  L.  ed.  560 — Bank  of  Commerce  v,  Tennes- 
see, 161  IT.  S.  146.  40  L.  ed.  649,  16  Sup.  Ct. 
Rep.  450 — Shelby  County  v.  Union  ft  Plan- 
ters' Bank,  161  U.  S.  159,  40  L.  ed.  655,  16 
Sup.  Ct.  Rep.  558 — Western  U.  Teieg.  Co.  v. 
I'oe,  61  Fed.  461— Consolidated  Nat.  Bank  v. 
Pima  County,  5  Aria.  151,  48  Pac.  291 — 
First  Nat.  Bauk  v.  Smith,  65  ill.  57— Illi- 
nois Nat.  Bank  v.  Kinsella,  201  111.  45.  66 
X.  K.  338— State  ex  rel  Lakey  v.  Garton,  32 
Ind.  4,  2  Am.  Rep.  315 — Franklin  County 
Court  V.  Deposit  Bank.  87  Ky.  383,  9  S.  W. 
212 — State  ex  rel.  Mechanics  &  T.  Ins.  Co.  v. 
Board  of  Assessors,  47  La.  Ann.  1506,  18  So. 
462— State  ex  rel.  Miller  t.  Shryack.  179  Mo. 
4:i8,  78  S.  W.  808— Western  Ins.  Co.  v.  Ral- 
terman,  46  Ohio  St.  162,  2  L.R.A.  559,  19 
N.  K.  560— Lie  v.  Sturges.  46  Ohio  St.  162, 
2  L.R.A.  559,  19  N.  E.  560— Pleish  v.  Hart- 
ranft,  1  f^j;al  Gaz.  Rep.  47 — Wells  v.  Green 
Bay  &  M.  Canal  Co.  90  Wis.  452,  64  N.  W.  60. 

Editorial  notes. 

State  taxation  of  national  banks.  [45 
L.R.A.  737;   57  L.R.A.  56].  7:933 

[State  taxation  of  capital  of  national 
banks.      3    L.R.A.(N.S.)    584.] 

Bank  property. 

See  also  supra,  197. 

201.  The  prohibition  against  state  tax- 
ation of  the  Bank  of  the  I'nited  States  did 
not  extend  to  a  tax  paid  on  the  real  prop- 
erty of  the  bank  in  common  with  other 
real  property  within  the  state,  nor  to  a  tax 
imposed  on  the  interest  which  the  citizens 
may  hold  in  the  bank,  in  common  with  other 
property  of  the  same  description  throughout 
the  state.  M'CuUoch  v.  Maryland,  4  Wheat 
316,  4:  579 
Cited  in  People  ex  rel.  Haneman  v.  Tax  Comrs. 

10  Hun,  200. 

202.  A  state  tax  nominally  on  the  fran- 
chise of  a  national  bank,  but  in  reality  up- 
on all  its  intangible  property,  is  in  violation 
of  U.  S.  Rev.  Stat.  §  5219,  U.  S.  Comp.  Stat. 
1901,  p.  3502,  which  allows  a  tax  only  on 
the  shares  of  stock  in  the  names  of  share- 
holders and  the  real  estate  of  such  a  bank. 
Owensboro  Nat.  Bank  v.  Owensboro,  173  U. 
S.  664,  19  Sup.  Ct.  Rep.  537,  43:  850 
First  Nat.  Bank  v.  Louisville,  174  U.  S.  438, 

19  Sup.  Ct.  Rep.  874,  43:  1038 

Louisville  v.  Third  Nat.  Bank,  174  U.  S.  435, 
19  Sup.  Ct.  Rep.  874,  43:  1037 

Third  Nat.  Bank  v.  Stone,  174  U.  S.  432, 
19  Sup.  Ct.  Rep.  759,  43:  1035 

Cited  in  Louisville  v.  Citizens'  Nat.  Bank,  174 
U.  S.  437,  43  L.  ed.  1038,  19  Sup.  Ct.  Rep. 
874— First  Nat.  Bank  v.  Louisville.  174  l*.  8. 
439,  43  L.  ed.  1038,  19  Sup.  Ct.  Rep.  876— 
San  Francisco  Nat.  Bank  v.  Dodge,  107  U.  S. 
89,  49  L.  ed.  678,  25  Sup.  Ct.  Rep.  384 — Cov- 
ington V.  First  Nat.  Bank,  198  U.  S.  110. 
49  L.  ed.  968,  25  Sup.  Ct.  Rep.  562- First 
Nat.  Bank  v.  Covington.  103  Fed.  526— Me- 
va[]a  Nat.  Bank  v.  Dodge,  56  C.  a  A.  148. 
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110  Fed.  60 — First  Nat.  Bank  v.  Covington, 
129  Fed.  700 — First  Nat.  Bank  v.  San  Fran- 
cisco, 120  Cal.  97,  61  Pac.  778— Illinois  Nat. 
Bank  v.  KlnsoUa,  201  Til.  37,  06  N.  E.  33&— 
Scobee  v.  Bran.  109  Ky.  531.  50  S.  W.  860— 
Com.  V.  Citizens  Nat.  Bank,  117  Ky.  054,  80 
S.  W.  158 — Stnte  ex  rel.  Miller  v.  Shryack. 
179  Mo.  438,  78  S.  W.  808— Mechanics  Nat. 
Bank  v.  Baker,  65  N.  J.  L.  117.  46  Atl.  586— 
Cleveland  Trust  Co.  v.  Lander.  62  Ohio  St. 
273.  56  N.  E.   1036. 

203.  Distinction  recoj^nized  between  a  tax 
upon  the  operations  of  a  bank  and  one  upon 
its  property  or  stock  held  in  the  same. 
M'Culloch   V.  Maryland,  4   Wheat.  316, 

4:  579 
Disapproved  In  Forbes  v.  Gracey,  Fed.  Cas.  No. 
4,924. 

Cited  In  Macon  v.   Macon   Sav.   Bank,   CO  Ga. 
137. 

Darini?  receivership. 

204.  The  personal  assets  and  personal 
property  of  an  insolvent  national  bank  in 
the  hands  of  a  receiver  appointed  by  the 
Comptroller  of  the  Currency,  in  accordance 
with  the  provision  of  Rev.  Stat.  §  5234,  are 
exempt  from  taxation  under  state  laws. 
Rosenblatt  v.  Johnston,  104   U.  S.  462, 

26:  832 
CHted  in  Chemical  Nat.  Bank  v.  Hartford  De- 
posit Co.  161  U.  S.  0.  40  L.  ed.  508,  16  Sup. 
Ct.  Rep.  539 — Covlnpton  City  Nat.  Bnnk  v. 
Covlnf^ton.  21  Fed.  400 — .Tackson  v.  Fidelity 
k  C.  Co.  21  C.  C.  A.  401,  41  U.  S.  App.  552, 
75  Fed.  367— Stapylton  v.  Thaffgard.  33  C. 
C.  A.  355,  62  U.  S.  App.  638,  01  Fed.  05— 
San  Francisco  v.  Crocker-Woolworth  Nat. 
Bank.  92  Fed.  273 — People  v.  National  Bank, 
123  Cal.  61,  45  L.R.A.  750,  69  Am.  St.  Rep. 
32,  55  l»ac.  685 — Gerard  v.  Duncan,  84  Miss. 
733,  66  L.R.A.  463,  36  So.  1034— First  Nat. 
Bank  v.  Province,  20  Mont.  378,  51  Pac.  821 
— First  Nat.  Bank  v.  Krelg,  21  Nev.  407,  32 
Pac.  641 — Corn  Exch.  Bank  v.  Blye,  37  Uiin. 
474 — Davis  v.  Knipp.  92  Hun,  301.  36  N.  Y. 
Supp.  705 — Corn  Exch.  Bank  v.  Blye,  101 
N.  Y.  305.  4  N.  E.  62.5— Hutchison  v.  Crut- 
cher.  98  Tenn.  427,  37  L.R.A.  91,  39  S.  W. 
725. 

On  shares. 

205.  A  state  may  tax  the  shares  of  stock- 
holders in  national  banking  associations, 
within  its  limits.  Van  Slyke  v.  Wisconsin, 
154  U.  S.  581  Appx.  14  Sup.  Ct.  Rep.  1168, 
and  20:2^0 
Cited  In  First  Nat.  Bank  v.  Chehalls  County, 

166  U.  S.  446,  41  L.  ed.  1073,  17  Sup.  Ct 
Rep.  629 — Cleveland  Trust  Co.  v.  Lander,  62 
Ohio  St.  273,  56  N.  E.  1036. 

206.  The  states  possess  the  power  to  tax 
the  whole  of  the  interest  of  a  shareholder 
in  the  shares  held  by  him  in  a  national  bank. 
Bradley  v.  Illinois,  4  Wall.  459,       18:  433 

207.  A  certificate  of  title  to  a  share  in  a 
national  bank  is  not  a  share.  It  is  evidence 
of  the  shareholder's  interest.  His  interest 
may  be  transferred  by  the  transfer  of  the 
certificate;  but  it  is  not  the  certificate  that 
is  valued  by  the  tax  assessor.  It  is  the 
property  it  represents  that  is  valued.  Van 
Allen  V.  Assessors  (Churchill  v.  Utica)  3 
Wall.  573,  18:  229 
Cited  in  Kirtland  v.  Hotcbkiss,  42  Conn.  438, 

19  Am.  K«n.  640— Broderick  v.  Yonkers,  22 


App.  DIv.  453,  48  N.  Y.  Riipp.  265 — Re  James, 
77  Hun,  214,  28  N.  Y.  Supp.  351. 

208.  The  revenue  law  of  Kentucky  im- 
posing a  tax  on  bank  stock  is  a  tax  on  the 
shares  of  the  stockholders.  First  Nat.  Bank 
V.  Kentucky,  9  Wall.  363,  19:  701 
Cited  In  Corry  v.  Baltimore,  106  U.  S.  475,  49 

L.  ed.  561.  25  Sup.  Ct.  Rep.  297— First  Nat. 
Bank  v.  Richmond,  .39  Fed.  314 — Sioux  Falls 
Nat.  Bank  v.  Swenson.  48  Fed.  623— Boston 
V.  Beal.  51  Fed.  308 — Patterson  v.  Hartford, 
50  Conn.  560 — Northwestern  Loan  &  Bkg. 
Co.  V.  MugjfU.  8  S.  D.  161.  65  N.  W.  442— 
Macon  v.  Macon  Sav.  Bank,  60  Ga.  137— 
German  American  Sav.  Bank  v.  Burlington, 
118  Iowa,  86.  01  N.  W.  829 — Citizen's  Bank 
V.  Bouny,  .32  La.  Ann.  242 — State  ex  rel.  Me 
chanics  &  T.  Ins.  Co.  v.  Board  of  Assessors. 
47  lA.  Ann.  1502,  18  So.  462 — Carstairs  v. 
Cochran,  95  Md.  503,  52  Atl.  601— Stroh  v 
Detroit,  131  Mich.  116.  90  N.  W.  1029— 
State  V.  St.  Louis,  K.  C.  &  N.  R.  Co.  77  Mo. 
209 — Clevoland  Trust  Co.  v.  Lander,  62  Ohio 
St.  273,  56  N.  E.  1036— Com.  v.  Standard  Oil 
Co.  39  Phila.  Leg.  Int.  452— Com.  v.  Penn- 
sylvania Coal  Co.  41  Phi  III.  Leg.  Int.  125— 
Delaware  Mut.  Safety  Ins.  Co.  v.  Lon.'rhl'.u, 
18  Phila.  380— Hunter's  Appeal.  18  W.  N.  C. 
416— Knoxville  Traction  Co.  v.  McMillan,  111 
Tcnn.  525,  65  L.R.A.  297,  77  S.  W.  665— 
Com.  V.  Charlottesville  Perpetual  Bldg.  Sc 
L.  Co.  90  Va.  792.  44  Am.  St.  Rep.  950,  20 
S.  tj.  364 — Union  Bank  v.  Richmond,  94  Va. 
318,  26  S.  E.  821— Allen  v.  Com.  98  Va.  84, 
34  S.  E.  981. 

209.  The  Massachusetts  law  permits  the 
taxation  of  shares  of  a  national  bank,  owned 
by  another  national  bank,  on  the  same  foot- 
ing with  all  other  shares.  National  Bank 
of  Redemption  v.  Boston,  125  U.  S.  60,  8 
Sup.  Ct.  Rep.  772,  31:  689 
Dinting hlshed  In   Mtnti   Ins.  Co.  v.  New  York, 

7  App.  Dlv.  152,  40  N.  Y.  Supp.  120. 

Assessment  of  shares  In  name  of  bank. 

210.  A  state  may  levy  a  tax  on  the  shares 
of  stock  in  a  national  bank  held  by  share- 
holders, and  such  tax  may  be  collected  from 
the  bank  out  of  any  dividend  due  to  such 
shareholder.  First  Nat.  Bank  v.  Kentucky, 
9  Wall.  353,  19:  701 
Cited  In   New   Orleans   v.   Houston,   119   V.   S. 

279.  30  L.  ed.  415,  7  Sn;i.  Ct.  Rep.  108- • 
First  Nat.  Bank  v.  Chehails  Count  v.  166  U. 
S.  444,  41  L.  ed.  1072,  17  Sno.  Ct.  I'ep.  629— 
Merchants'  &  M.  Nat.  Bank  v.  Pennsylvania, 
167  U.  S.  466.  42  L.  ed.  238,  17  Sup.  Ct.  Rep. 
829 — First  Nat.  Bank  v.  Douglas  County,  3 
Dill.  334,  Fed.  Cas.  No.  4.799 — Stapylton  v. 
Thn^rsnrd,  :\3  C.  C.  A.  355,  62  U.  S.  App.  638, 
91  Fed.  95 — People's  Nat.  Bank  v.  Maryc, 
107  Fpd.  579 — National  Commercial  Bank  v. 
Mobile,  62  Ala.  296.  34  Am.  Rep.  15— Sumter 
County  V.  National  Bank,  62  Ala.  469.  34 
Am.  Rep.  30 — State  v.  New  York,  N.  H.  &  IL 
R.  Co.  60  Conn.  334,  22  Atl.  765— Lyman  v. 
First  Nat.  Bank,  6  Kan.  App.  75,  49  Pac.  639 
— American  Casualty  Ins.  Co's  Case  (Boston 
&  A.  R.  Co.  V.  Mercantile  Trust  &  D.  Co.) 
82  Md.  564,  38  L.R.A.  112,  .34  Atl.  778— 
Muskegon  v.  Lange,  104  Mich.  20,  62  N. 
W.  158 — State  ex  rel  Miller  v.  ShryacK.  179 
Mo.  440,  78  8.  W.  808— First  Nat.  Bank  v. 
Peterborough.  56  N.  II.  42,  22  Am.  Rep. 
416 — Mechanics  Nat.  Bank  v.  Baker,  65  N.  J. 
L.  115,  46  Atl.  586 — North  Carolina  R.  Co.  v. 
Alamance,  91  N.  C.  458— Miller  v.  Third  Nat. 
Bank,  46  Ohio  St.  431,  21  N.  E.  860- South 
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Nashville  Street  R.  Co.  v.  Morrow,  87  Tcnn. 
427,  2  L.R.A.  860.  11  8.  W.  348— Waco  Nat. 
Bank  v.  Rogers,  51  Tex.  608 — Baker  v.  King 
County,    17    Wash.    024,    50   Pac.    481. 

211.  National  banks,  instead  of  the  indi- 
vidual shareholders,  may  be  required  to  pay 
a  tax  assessed  on  their  shares.  Lionberger 
V.  Bowse,  9  Wall.  468,  19:  721 

212.  A  statutory  appointment  of  a  na- 
tional bank  to  pay,  as  agent  of  the  stock- 
holders, a  tax  assessed  upon  its  capital 
stock,  is  not  inconsistent  with  the  Federal 
law  pertaining  to  national  banks.  First 
Nat.  Bank  v.  Chehalis  County,  166  U.  S. 
440,  17  Sup.  Ct.  Rep.  629,  41:  1069 
Cited  In  State  ex   rel.  Miller  v.   Shryack,   170 

Mo.  438,  78  S.  W.  808 — Mechanics  Nat.  Bank 
V.  Baker,  65  N.  .7.  L.  115,  46  Atl.  586— 
KnoxvIIle  Traction  Co.  v.  McMillan.  Ill 
Tenn.  525.  65  L.R.A.  297,  77  8.  W.  665— 
Baker  y.  King  County,  17  Wash.  624,  50  Pac. 
481. 

On  Bank  of  United  States  or  branches 
of  it. 

See  also  supra,  201. 

213.  A  state  law  imposing  a  tax  on  the 
Bank  of  the  United  States  is  unconstitu- 
tional and  void.  M'Culloch  v.  Maryland,  4 
Wheat.  316,  4:  579 
Distinguished  in  McIIenry  v.  Downer,  116  Cal. 

26,  45  L.R.A.  741,  47  Pac.  779. 

Cited  In  Osborn  v.  Bank  of  United  States,  9 
Wheat.  859,  6  L.  ed.  233— Van  Allen  v. 
Assessors  (Churchill  v.  Utlca)  3  Wall.  500, 
18  L.  ed.  237 — Crandall  v.  Nevada,  6  Wall. 
45,  18  L.  ed.  747— First  Nat.  Bank  v.  Ken- 
tucky, 9  Wall.  361,  19  L.  ed.  703— New 
York  v.  Weaver,  100  U.  S.  543,  25  L.  ed. 
706 — Van  Brocklln  v.  Tennessee  (Van  Brock- 
lln  V.  Anderson)  117  U.  S.  156,  20  L.  ed. 
846,  6  Sup.  Ct.  Rep.  670 — Owensboro  Nat. 
Bank  v.  Owensboro,  173  U.  S.  667,  43  L. 
ed.  852,  19  Sup.  Ct.  Rep.  537— Union  P.  R. 
Co.  V.  Lincoln  County,  1  Dill.  320,  Fed.  Cas. 
No.  14.378— First  Nat.  Bank  v.  Albla,  86 
Iowa,  37,  52  N.  W.  334— State  v.  Baltimore 
Nat.  Bank,  33  Md.  84 — Carthage  v.  First 
Nat.  Bank.  71  Mo.  509.  36  Am.  Rep.  404— 
Com.  V.  GIrard  Nat.  Bank,  6  Phila.  432— 
Pittsburg  V.  First  Nat.  Bank,  55  Pa.  48 — 
First  Nat.  Bank  v.  Gruber,  87  Pa.  476,  30 
Am.  Rep.  378. 

214.  A  state  law  imposing  a  tax  on  each 
office  of  discount  or  deposit  maintained 
within  the  state  by  the  Bank  of  the  United 
States,  chartered  by  the  act  of  1816,  is  un- 
constitutional and  void,  as  the  faculty  of 
lending  and  dealing  in  money  with  individ- 
uals for  private  advantage  is  indispensable 
to  the  national  character  and  objects  of  the 
institution.  Osborn  v.  Bank  of  United 
States,  9  Wheat.  738,  6:  204 
Limiled  In  People  ex  rel.  Phenix  F.  Ins.  Co.  v. 

Gardiner,  48  Barb.  612. 

Limited  and  Distinguished  In  Re  Strawbrldge. 
89  Ala.  387. 

Distinguished  In  Stetson  v.  Bangor,  56  Me.  270 
— People  ex  rel.  Hanover  Bank  v.  Texas,  37 
Barb.  641 — People  Bank  of  the  Common- 
wealth   V.    Tax   &   A.    Comrs.    23   N.    Y.    204. 

Cited,  as  to  Indian  allottees.  In  United  States 
V.    Rlckert,    188    U.    S.    439,    47    L.    ed.    537, 
23   Sup.  Ct.   Rep.  478. 
— As  to  national  hanks^  In  Van  Allen  v.  As- 


sessors (Churchill  V.  Utlca)  3  Wall.  591.  18 
L.  ed.  237 — Farmers'  ft  M.  Nat.  Bank  t. 
Dearing,  91  U.  S.  33,  23  L.  ed.  199— New 
York  V.  Weaver,  100  U.  S.  543,  25  L.  ed. 
706 — Owensboro  Nat.  Bank  v.  Owensboro, 
173  U.  S.  667,  43  L.  ed.  852.  19  Sup.  Ct. 
Rep.  537 — Second  Nat.  Bank  v.  Caldwell,  13 
Fed.  433 — Stapylton  v.  Thagffard,  33  C.  C. 
A.  354,  62  U.  S.  A  pp.  638,  91  Fed.  95— 
National  Commercial  Bank  v.  Mobile,  62  Ala. 
292,  34  Am.  Rep.   15 — McHenry  v.  Downer, 

116  Cal.  25,  45  L.R.A.  741,  47  Pac.  779— 
Baldwin  v.  West,  34  Ga.  77 — Unton  v. 
Chllds,  105  Ga.  572,  32  S.  E.  617— People 
V.  Bradley,  39  III.  133 — Wasson  v.  First  Nat. 
Bank,  107  Ind.  213,  8  N.  B.  97— First  Nat 
Bank  v.  Albia,  86  Iowa,  37,  52  N.  W.  334— 
First  Nat.  Bank  v.  Fisher,  45  Kan.  729. 
26  Pac.  482— FIfield  v.  Close,  15  Mich.  508 
— Commercial  Bank  v.  Nolan,  7  How.  (Miss.) 
526 — State  v.  Thomas  Cruse  Sav.  Bank.  21 
Mont.  52,  45  L.R.A.  765,  52  Pac.  733— 
Bressler  v.  Wayne  County,  25  Neb.  472,  41 
N.  W.  356 — Mandlebaum  v.  Russell,  4  .'^ev. 
352 — Barker  v.  Rochester  Nat.  Bank,  59  N. 
H.  311— Utlca  V.  Churchill,  43  Barb.  550— 
Utlca  V.  Churchill,  33  N.  Y.  231— Layden  v. 
Endowment  Rank,  K.  of  P.  128  N.  C.  553. 
39  S.  E.  47— Second  Nat.  Bank  v.  Caldwell. 
1  Chester  Co.  Rep.  500 — Pittsburg  v.  First 
Nat.  Bank,  55  Pa.  48. 

— As  to  state  bank.  In  Talbott  v.  Silver  Bow 
County,  139  U.  S.  440,  85  L.  ed.  210,  11 
Sup.  Ct.  Rep.  594 — Mercantile  Nat.  Bank  v. 
Shields,  59  Fed.  954— Debolt  v.  Ohio  Life 
Ins.  &  T.  Co.  1  Ohio  St.  589 — Jones  v.  Keep, 
19  Wis.  375. 

— As  to  Pacific  railroads,  in  Union  P.  R.  Co. 
V.  Peniston,  18  Wall.  42,  21  L.  ed.  795 — 
Union  P.  R.  Co.  v.  Peniston,  18  Wall.  34,  21 
L.  ed.  793 — California  v.  Central  P.  R.  Co. 
127  U.  S.  41,  32  L.  ed.  158,  2  Inters  Com. 
Rep.  161,  8  Sup.  Ct.  Rep.  1073 — Central  P. 
R.  Co.  V.  California,  162  U.  8.  128,  40  L. 
ed.  915.  16  Sup.  Ct.  Rep.  766— Union  P.  R. 
Co.  V.  Lincoln  County,  1  Dill.  320,  Fed.  Cas. 
No.  14,378— People  v.  Central  P.  R.  Co.  43 
Cal.  427 — San  Benito  County  v.  Southern  P. 
R.  Co.  77  Cal.  521,  19  Pac.  827 — Northern 
P.  R.  Co.  V.  Carland,  5  Mont.  187.  3  Pac. 
134. 

— As  to  commerce  between  states,  in  Smith  v. 
Turner  ('•Passenger  Cases")  7  How.  538,  12 
L.  ed.  809 — I'ullman's  Palace  Car  Co.  v. 
Twombly,  29  Fed.  663 — Insurance  Co.  of  N. 
A.  V.  Com.  87  Pa.  183,  30  Am.  Rep.  352. 

— As  to  patent  rights.  In  Com.  v.  United  Gas 
Improv.  Co.  7  Pa.  Co.  Ct.  117 — Com.  v.  WeBt- 
Inghouse  Electric  ft  Mfg.  Co.  151  Pa.  271, 
24  Atl.  1107. 

— As  to  salary  of  United  States  officer,  in 
Day  v.  Bufflngton,  3  Cliff.  388.  Fed.  Cas.  No. 
3,675~Purnell  v.  Page.  128  Fed.  496. 

— As  to  telegraph.  In  Western  U.  Teleg.  Co. 
V.  Richmond,  26  Gratt.  30. 

— As  to  United  States  realty,  in  Van  Brock- 
lln V.  Anderson  (Van  Brocklin  v.  Tennessee) 

117  U.  S.  156,  29  L.  ed.  847,  6  Sup.  Ct 
Rep.  670 — Fagan  v.  Chicago,  84  HI.  233 — 
Com.  V.  Andrews,  1  Va.  Dec.  195 — Auditor 
V.  Andrews,  28  Gratt.  121. 

— As  to  United  States  securities.  In  New  York 
ex  rel.  Bank  of  Commerce  v.  Tax  Comrs.  2 
Black,  632,  17  L.  ed.  455— Coite  v.  Society 
for  Savings,  32  Conn.  191 — New  Orleans  v. 
Lea,  14  La.  Ann.  194 — New  Orleans  v.  Lea, 
14  La.  Ann.  194 — People  ex  rel.  Lincoln  v. 
Assessors,  44  Barb.  156 — People  ex  rel.  Han- 
over Bank  v.  Texas,   37   Barb.   646 — People 
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ex  rel.  National  Broadway  Bank  ▼.  Hoffman, 
37  N.  Y.  16. 

— A9  to  governmental  agency.  In  People  ex 
rel.  Mills  Waterworks  Co.  v.  Forrest,  '^9 
Hun,  550. 

— Aa  to  Militia,  in  Re  Strawbridge.  39  Ala. 
387 — Baldwin  v.  West,  34  Ga.  77 — Norris 
▼.  Doniphan,  4  Met.  (Ky.)  431. 

215.  A  tax  upon  the  operations  of  the 
Bank  of  the  United  States  is  a  tax  upon  the 
bank.  M'Culloch  v.  Maryland,  4  Wheat. 
316,  4: 579 
CUed  in  State  ex  rel.  Sebrlng  y.  City  Council, 

5  Rich.  U  563. 

Power  of  territories. 

216.  The  power  of  taxation  in  the  states 
in  respect  to  national  banks  exists  in  the 
territories.  Talbott  v.  Silver  Bow  County, 
139   U.  S.  438,   11   Sup.  Ct.   Rep.  594, 

35:  210 
Cited  In  First  Nat.  Bank  v.  Krelg,  21  Nev.  407, 
32    I'ac.    641— First   Nut.    Bank   v.   Cbehalis 
County,  6  Wash.  74,  32  Pac.  1051. 

217.  Shares  of  stock  in  a  national  bank 
located  in  a  territory  are  subject  to  tax- 
ation. Talbott  Y.  Silver  Bow  County,  139 
U.  S.  438,  11  Sup.  Ct.  Rep.  594,  35:  210 

d.  Federal  Securities. 

Burden  of  Proving  Taxation  of  Legal  Tender 

Notes,  see  Evidence,  451. 
Injunction  against  Illegal  Taxation  of,  see 

Injunction,  160-165. 

218.  Securities  issued  by  the  United 
States  cannot  be  taxed  by  the  states.  New 
York  ex  rel.  Bank  of  Commerce  v.  Comrs. 
of  Taxes  &  Assessments,  2  Black,  620, 

17:  451 

New  York  ex  rel.  Bank  of  Commonwealth 

V.    Comrs.    of    Taxes    &   Assessments,    2 

Black.  635,  17:  456 

New  Yory  ex  rel.  Bank  of  Commonwealth  v. 
Comrs.  of  Taxes  &  Assessments  (Bank 
Tax  Case)   2  Wall.  200,  17:  793 

Provident  Inst,  for  Sav.  v.  Massachusetts,  6 
Wall.  611,  18:  907 

Society  for  Savings  ▼.  Coite,  6  Wall.  594, 

18:  897 

Cited  in  The  Banks  t.  New  York  (New  York 
ex  rel.  Bank  of  N.  Y.  Nat.  Bkg.  Asso.  v. 
Connelly)  7  Wall.  24,  19  L.  ed.  59 — Van 
Brocklln  ▼.  Tennessee  (Van  Brocklln  v.  An- 
derson) 117  U.  S.  156,  29  L.  ed.  847,  6  Sup. 
Ct.  Rep.  670— Plnmmer  v.  Coler,  178  U.  S. 
117,  44  L.  ed.  1001,  20  Sup.  Ct.  Rep.  829— 
Day  V.  Bufflnton,  3  Cliflf.  387,  Fed.  Cas. 
No.  3,C75— Pullan  v.  KInslnger,  2  Abb.  (U. 
S.)  112,  Fed.  Cas.  No.  11.403— Re  Sheffield, 
64  Fed.  836— Linton  v.  Chllds,  105  Ga.  572, 
32  S.  E.  617 — State  ex  rel.  Lakcy  v.  Garton, 
32  Ind.  4.  2  Am.  Rep.  315 — State  v.  First 
Nat.  Bank.  4  Nev.  354 — Opinion  of  the 
Justices,  53  N.  H.  637 — State,  Stratton, 
Prosecutor,  v.  Collins,  43  N.  J.  L.  5C8 — 
People  ex  rel.  National  Broadway  Bank  v. 
HofTmon,  37  N.  Y.  !.'> — Newman  v.  Livingston 
County,  45  N.  Y.  682 — People  ex  rel.  Leonard 
V.  New  York  Tax  &  A.  Comrs.  90  N.  Y.  65— 
Shollcnberger  v.  Brlnton,  52  Pa.  60 — Rhode 
Island  Hospital  Trust  Co.  v.  Armington,  21 
R.  I.  36.  41  Atl.  570 — Andrews  v.  Auditor, 
28  Gratt.  121. 
U.  S.  Dig.— 345 


219.  The  bonds  or  obligations  of  the  Unit- 
ed States  for  the  payment  of  money  can- 
not be  the  subject  of  taxation  by  a  state. 
This  inhibition  upon  the  states  cannot  ha 
evaded  by  any  change  in  the  mode  or  form 
of  the  taxation,  provided  the  same  result  is 
effected.  Home  ins.  Co.  v.  New  York,  134 
U.  S.  594,  10  Sup.  Ct.  Rep.  593,  33:  1025 
Palmer  v.  McMahon,  133  U.  S.  660,  10  Sup. 

Ct.  Rep.  324,  33:  772 

Cited  in  Plummer  v.  Color,  178  U.  S.  117.  44 
L.  ed.  1001,  20  Sup.  Ct.  Rep.  829— Re  Whit- 
ing, 2  App.  Div.  595,  38  N.  Y.  Supp.  131. 

220.  A  state  tax  upon  stock  of  the  Unit- 
ed  States  is  regarded  as  a  tax  upon  the 
exercise  of  the  power  of  Congress  to  borrow 
money  on  the  credit  of  the  United  States; 
and  if  an  encroachment  on,  or  usurpation 
of,  such  power  by  a  state,  were  permitted, 
the  principle  involved  would  carry  the  exer- 
cise of  the  authority  of  the  state  even  to  the 
destruction  of  the  power,  as  the  right  to 
impose  the  tax,  if  it  exists  at  all,  is  un- 
limited. New  York  ex  rel.  Bank  of  Com- 
merce v.  Comrs.  of  Taxes  &  Assessments,  2 
Black,  620,  17:  451 
Cited  in  Manhattan   Co.   y.   Blake,    148   U.   S. 

426,  47  L.  ed.  509,  13  Sup.  Ct.  Rep.  640 — 
Central  P.  R.  Co.  t.  California,  162  U.  S. 
148,  40  L.  ed.  922,  16  Sup.  Ct.  Rep.  766 — 
Knowlton  v  Moore,  178  U.  S.  59,  44  L.  ed. 
977,  20  Sup.  Ct.  Rep.  747 — ^Pullan  t.  Kin- 
singer.  2  Abb.  (U.  S.)  112,  Ve6.  Cas.  No. 
11,463 — United  States  v.  Baltimore  &  O.  R. 
Co.  Fed.  Cas.  No.  14,511 — United  States  v. 
Howell,  4  Hughes,  486,  9  Fed.  677— First 
Nat.  Bank  v.  Lucas  County,  25  Fed.  757 — 
State  ex  rel.  Bain  v.  Seaboard  k  R.  R.  Co. 
52  Fed.  453— Re  ShetDeld,  64  Fed.  830— 
Warwick  v.  Bettman,  102  Fed.  129 — Bettman 
v.  Warwick,  47  C.  C.  A.  189.  108  Fed.  40— 
Phoenix  Carpet  Co.  y.  State,  118  Ala.  151,  72 
Am.  St.  Rep.  143,  22  So.  627— State  ex  rel. 
Lakey  v.  Garton,-  32  Ind.  4,  2  Am.  Rep. 
315 — Hlntrager  y.  Bates,  18  Iowa,  176— 
Burlington  &  M.  River  R.  Co.  t.  Hayne,  10 
Iowa,  140 — Hanson  v.  Vernon,  27  Iowa,  49, 

1  Am.  Rep.  215 — Bank  of  Kentucky  v.  Com. 
9  Bush,  48 — Fifield  v.  Close,  15  Mich.  508 — 
State  y.  United  States  k  C.  Exp.  Co.  60  N. 
H.  236 — People  ex  rel.  Phenix  F.  Ins.  Co.  v. 
Gardiner,  48  Barb.  613 — People  t.  New  York 
Floating  Dry  Dock  Co.  63  How.  Pr.  455 — 
Metropolitan  Bank  v.  Van  Dyck,  27  N.  Y. 
444 — Tonnage  Tax  Cases,  62  Pa.  298 — Wills 
y.  Allison,  4  Helsk.  392— Harrison  v.  Willis, 
7  Heisk.  42,  19  Am.  Rep.  604 — Andrews  v. 
Auditor.  28  Gratt  121 — Jones  v.  Keep,  19 
Wis.  376. 

221.  Stock  issued  for  loans  made  to  the 
f?overnment  of  the  United  States  is  not 
liable  to  taxation  by  a  state  or  municipal 
corporation,  under  state  authority.  Weston 
V.  Charleston,  2  Pet.  449,  7:  481 

222.  Bonds  issued  by,  and  as  a  means  and 
instrument  employed  in  carryin<»  on,  the 
jjovernment,  are  exempt  from  taxation  by 
states  and  municipal  corporations.  Bradlev 
V.  Illinois,  4  Wall.  459,  18:  433 
Cited  in  Thomson  v.  Union  P.  R.  Co.  0  Wall. 

590,  19  L.  ed.  798— Ite  Sheffield,  64  Fed.  836 
— Baldwin  v,  Montgomery,  53  Ala.  43y  — 
Linton  V.  Chllds.  105  Ga.  572,  32  S.  E.  617 
— State  ex  rel.  Lakoy  v.  Garton,  32  Ind.  4, 

2  Am.    Rep.    315 — Carthage    v.    First    Nat. 
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Bank,  71  Mo.  509.  36  Am.  Rep.  494— Pitts- 
burs  v.  First  Nat.  Bank,  55  Pa.  51— Salt 
Lake  City  Nat.  Bank  v.  Golding,  2  Utah, 
11. 

223.  United  States  bonds  and  certificates 
of  indobtedness,  also  its  notes  issued  un- 
der the  Acts  of  1862  and  1863,  are  exempt 
from  state  taxation.  New  York  ex  rel. 
Bank  of  N.  Y.  Nat.  Bkg.  Asso.  v.  Connelly 
(The  Banks  v.  New  York)    7  Wall,  16, 

19:  57 
New  York  ex  rel.  Bank  of  New   York  v.  New 
York  County  (Bank  of  New  York  v.  New 
York  County)  7  Wall.  26,  19:  60 

Cited  In  Thomson  v.  Union  P.  R.  Co.  9  Wall. 
589,  19  L.  ed.  798 — Fhoenlx  Ins.  Co.  v. 
The  Treasurer  (Phoenix  Ins.  Co.  v.  Gardi- 
ner) 11  Wall.  209,  20  L.  ed.  114— Lepal 
Tender  Cases,  12  Wall.  584,  20  L.  ed.  323 — 
Jullllard  T.  Greenman,  110  U.  S.  444,  28  L. 
ed.  213,  4  Sup.  Ct.  Rep.  122 — Central  P. 
R.  Co.  V.  California.  162  U.  S.  148,  40  L. 
ed.  922,  16  Sup.  Ct.  Rep.  766 — Grether  v. 
Wright,  23  C.  C.  A.  510,  43  U.  S.  App.  770, 
75  Fed.  754— Purnell  v.  Page,  128  Fed.  497 
— Hibernia  Sav.  &  L.  Soc.  v.  San  Francisco, 
139  Cal.  207,  96  Am.  St.  Rep.  100,  72  Pac. 
920 — Montgomery  County  v.  Elston,  32  Ind. 
27,  2  Am.  Rep.  327 — Ogden  t.  Walker,  50 
Ind.  462 — New  Orleans  v.  New  Orleans  Canal 
&  Bkg.  Co.  29  La.  Ann.  857 — State  ex  rel. 
Davis  V.  Rogers,  79  Mo.  292 — State,  Mutual 
L.  &  Casualty  Ins.  Co.,  Prosecutors,  v. 
Halght,  34  N.  J.  L.  130 — Howard  Sav.  Inst 
V.  Newark,  63  N.  J.  L.  549,  44  Atl.  654— 
People  ex  rel.  Leonard  ▼.  Tax  k  A.  Comrs. 
90  N.  Y.  66— Shotwell  v.  Moore,  45  Ohio  St. 
640,  16  N.  E.  470 — Com.  v.  Wcstlnghouse 
Electric  &  Mfg.  Co.  151  Pa.  271,  24  Atl. 
1107 — Com.  V.  United  Gas  Improv.  Co.  7 
Pa.  Co.  Ct.  117 — Com.  v.  Delaware,  L.  &  W. 
R.  Co.  21  W.  N.  C.  412. 

224.  United  States  notes  are  exempt  from 
taxation  by  state  or  municipal  authority. 
Mitchell  V.  Leavenworth  County,  91  U.  S. 
206,  23: 302 

Oblisratlons  accrued  and  payable. 

225.  United  States  Treasury  checks,  or 
orders  issued  for  interest  accrued  upon  reg- 
istered bonds  of  the  United  States,  where 
intended  for  immediate  payment,  may  be 
taxed  by  a  state,  in  the  hands  of  the  owner, 
without  violating  U.  S.  Rev.  Stat.  §  3701, 
U.  S.  Comp.  Stat.  1901,  p.  2480,  exempting 
obligations  of  the  United  States  from  state 
taxation.  Hibernia  Sav.  &  L.  Soc.  v.  San 
Francisco,  200  U.  S.  310,  26  Sup.  Ct.  Rep. 
265,  50: 495 
Cited  in  People  ex  rel.  Burke  v.  Wells,  184  N. 

Y.  277,  77  N.  E.  19. 

—Editorial  note. 

[Exemption  from  state  taxation  of  paper 
given  for  interest  on  obligations  of  the  Fed- 
eral government.    5  L.RjV.(N.S.)  608.] 

Property  tax  embracing  bond  vair   s. 

226.  A  property  tax  is  void  where  public 
securities  are  included  in  the  basis  of  com- 
pulation. Provident  Inst,  for  Sav.  v.  Mas- 
sachusetts, 6  Wall.  611,  18:  907 

Capital  of  corporation  including  bonds. 

227.  Securities  of  the  United  States  are 
exempt  from  state  taxation,  and  such  im- 
munity extends  to  the  capital  stock  of  a 


corporation,  if  made  up  of  such  public  funds. 

Provident   Inst.   ▼.  Massachusetts,   6   Wall. 

611,  18:  907 

First  Nat.  Bank  y.  Kentucky,  9  Wall.  353, 

19:  701 

Cited  in  Sturges  v.  Carter,  114  XT.  S.  521,  29 
L.  ed.  243  5  Sup.  Ct.  Rep.  1014 — Van 
Brocklin  v.  Tennessee  (Van  Brocklln  v.  An- 
derson) 117  U.  S.  177,  29  L.  ed.  854,  6  Sup. 
Ct.  Rep.  670 — Owensboro  Nat.  Bank  v. 
Owensboro,  173  U.  S.  679,  43  L.  ed.  857,  19 
Sup.  Ct.  Rep.  537 — National  Commercial 
Bank  v.  Mobile.  62  Ala.  296,  34  Am.  Rep. 
15 — Deposit  Bank  v.  Daviess  County,  102 
Ky.  192,  44  L.R.A.  831,  39  S.  W.  1030— 
New  Orleans  v.  New  Orleans  Canal  &  Bkg. 
Co.  29  La.  Ann.  857 — State,  North  Ward  Nat. 
Bank,  Prosecutors,  v.  Newark,  39  N.  J.  Lb 
382 — State,  Stratton,  Prosecutor,  v.  Collins, 
43  N.  J.  L.  567 — Com.  v.  Lackawanna  Iron 
&  Coal  Co.  129  Pa.  356,  18  Atl.  133— Mc- 
Laughlin v.  Chadwell,  7  Heisk.  391. 

228.  The  stock  of  the  United  States,  con- 
stituting a  part  of  the  whole  of  the  capital 
stock  of  a  state  bank,  is  not  subject  to  state 
taxation,  and  it  makes  no  difference  that 
the  tax  is  taxed  in  the  aggregate  on  the  tax- 
payer's property,  and  the  stock  is  not  taxed 
by  name.  New  York  ex  rel.  Bank  of  Com- 
monwealth v.  Comrs.  of  Taxes  &  Assess- 
ments   (Bank   Tax   Case)    2    Wall.   200, 

17:  793 
Explained  in  Provident  Inst.  t.  Massachusetts, 

6  Wall.  629,  18  L.  ed.  913. 

Cited  in  Van  Allen  v.  Assessors  (Church- 
ill ▼.  Utica)  8  Wall.  592.  18  L.  ed. 
238 — State  Freight  Tax  Case  (Phila- 
delphia &  R.  R.  Co.  V.  Pennsylvania)  15  Wall. 
272,  21  L.  ed.  160 — Farrlngton  v.  Tennessee. 
96  U.  S.  687,  24  L.  ed.  560 — Cook  v.  Penn- 
sylvania, 97  U.  8.  672,  24  L.  ed.  1017— 
Sturges  V.  Carter,  114  U.  S.  521.  29  L.  ed. 
243,  6  Sup.  Ct.  Rep.  1014 — Palmer  v.  Mc- 
Mahon,  133  U.  S.  666,  33  L.  ed.  775,  10  Sup. 
Ct.  Rep.  324— Grether  v.  Wright,  23  C.  C.  A. 
510,  48  U.  8.  App.  770.  75  Fed.  754 — Na- 
tional Commercial  Bank  v.  Mobile,  62  Ala. 
292,  34  Am.  Rep.  15 — Sumter  County  v.  Na- 
tional Bank,  62  Ala.  468,  34  Am.  Rep.  30 — 
Magulre  v.  Revenue  k  Road  Comrs.  71  Ala. 
420 — State  v.  Stonewall  Ins.  Co.  89  Ala. 
338,  7  So.  753 — San  Francisco  v.  Spring 
Valley  Waterworks,  63  Cal.  527— Nichols  t. 
New  Haven  k  N.  Co.  42  Conn.  121 — North- 
ern P.  R.  Co.  V.  Barnes,  2  N.  D.  327,  51  N. 
W.  386— Wright  v.  Stilz,  27  Ind.  341— Hub- 
bard V.  Johnson  County,  23  Iowa,  144 — 
German  American  Sav.  Bank  v.  Burlington, 
54  Iowa,  611,  7  N.  W.  105— Stetson  v.  Ban- 
gor, 56  Me.  279 — State  v.  Baltimore  &  O.  R. 
Co.  48  Md.  82 — State  v.  Central  Sav.  Bank. 
67  Md.  299,  11  Atl.  357— Allen  v.  National 
State  Bank,  92  Md.  617,  62  L.R.A.  764,  84 
Am.  St.  Rep.  517,  48  Atl.  78 — St.  Louts 
Bldg.  &  Sav.  Asso.  v.  Lightncr,  42  Mo.  425 
— State  ex  rel.  Davis  v.  Rogers,  79  Mo.  291 
— Western  U.  Teleg.  Co.  v.  Fremont,  39  Neb. 
711,  26  L.R.A.  704,  5  Inters.  Com.  Rep.  61. 
58  N.  W.  415 — Mandlebaum  v.  Russell,  4 
Nev.  801 — Opinion  of  the  Justices.  53  N. 
H.  638 — State,  Fox,  Prosecutor,  v.  Ilaight, 
31  N.  J.  L.  409— Fitch  v.  Davis.  2  App.  Div. 
605,  38  N.  Y.  Supp.  131— Re  Jenkins.  47 
App.  Div.  308.  62  N.  Y.  Supp.  321— People 
ex  rel.  Genesee  County  Bank  v.  Olmsted.  45 
Barb.  652 — People  ex  rel.  Lockport  City  Bank 
V.  Board  of  Education,  46  Barb.  593 — Gene< 
see  Valley  Nat.  Bank  v.  Livingston  County, 
So    Darb.   233 — People   ex   rel.   Williams,   v. 
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Assessors,  2  Hun,  587 — Utica  t.  Charchlll, 
83  N.  Y.  230 — People  ex  rel.  Kennedy  v.  Tax 
Comrs.  35  N.  T.  426 — People  ex  rel  Cajfffer 
T.  Dolan,  86  N.  Y.  68 — Monroe  County  Sav. 
Bank  ▼.  Rochester,  37  N.  Y.  367 — People  ex 
rel.  Otsego  County  Bank  v.  Otsego  County, 
51  N.  Y.  404 — People  ex  rel.  Canajoharle  Nat. 
Bank  v.  Montgomery  County,  67  N.  Y.  113, 
23  Am.  Rep.  94 — People  ex  rel.  Leonard  v. 
Tax  &  A.  Comrs.  90  N.  Y.  60 — People  ex 
rel.  Edison  Illuminating  Co.  v.  Barker.  13!) 
N.  Y.  64,  34  N.  E.  722— Jenkins  v.  Neff.  163 
N.  Y.  325,  57  N.  E.  408— State  ex  rel.  Cald- 
well V.  Wilson.  121  N.  C.  479,  28  S.  E.  r)r*4 
— Jones  V.  Davis,  35  Ohio  St.  477 — Clevo- 
land  Trust  Co.  v.  Lander,  02  Ohio  St.  270,  56 
N.  E.  1036 — Pittsburg  v.  First  Nat.  Bank,  55 
Pa.  50— Philadelphia  &  R.  R.  Co.  v.  Com.  4 
Brewst.  (Pa.)  212 — Com.  v.  Olrard  Nat. 
Bank.  6  Phlla.  43.5 — Delaware  Mut.  Safety 
Ins.  Co.  V.  I^ughlln,  43  Phila.  Leg.  Int.  151 
— Hoyt  V.  Hoyt.  18  Phlla.  380— Hunter's  Ap- 
peal, 18  W.  N.  C.  416,  10  Atl.  429— Rutland 
R.  Co.  V.  Central  Vermont  R.  Co.  63  Vt.  32, 
21  Atl.  731 — Andrews  t.  Auditor,  28  Gratt. 
125. 

229.  The  stock  of  the  United  States  con- 
stituting a  part  of  the  whole  of  the  capital 
stock  of  a  state  bank  is  not  subject  to  state 
taxation,  whether  imposed  on  the  stock  of 
the  United  States  eo  nomine,  or  taxed  in 
the  agjj^regate  of  the  bank's  property,  and  to 
be  valued  at  its  real  worth,  like  other  prop- 
erty. New  York  ex  rel.  Bank  of  Commerce 
V.  Comrs.  of  Taxes  &  Assessments,  2  Black, 
620,  17: 451 

'died  in  Bank  Tax  Case  (New  York  ex  rel. 
Bank  of  Commonwealth  ▼.  Tax  &  A.  Comrs.) 
2  Wall.  210,  17  L.  ed.  794— Provident  Inst. 
▼.  Massachusetts,  6  Wall.  629,  18  L.  ed.  913 
— Low  T.  Austin,  13  Wall.  35,  20  L.  ed. 
519 — Philadelphia  &  R.  R.  Co.  v.  Pennsyl- 
vania, 15  Wall.  272,  21  L.  ed.  160 — Cook 
V.  Pennsylvania,  97  TJ.  S.  572,  24  L.  ed. 
1017 — Palmer  v.  McMabon,  133  U.  S.  666. 
33  L.  ed.  775,  10  Sup.  Ct.  Rep.  324 — Grether 
V.  Wright,  23  C.  C.  A.  510,  43  U.  S.  App. 
770,  75  Fed.  754 — ^National  Commercial  Bank 
V.  Mobile,  62  Ala.  292,  34  Am.  Rep.  15 — 
State  V.  Stonewall  Ins.  Co.  89  Ala.  338,  7 
8o.  753 — People  v.  Home  Ins.  Co.  29  Cal. 
546 — San  Francisco  v.  Spring  Valley  Water- 
works, 63  Cal.  533 — Colte  v.  Society  for  Sav- 
ings, 32  Conn.  190 — Nichols  v.  New  Haven 
St  N.  Co.  42  Conn.  121 — Whitney  v.  Madison. 
23  Ind.  337— Wright  v.  Stiltz.  27  Ind.  341— 
Hubbard  v.  Johnson  County,  23  Iowa,  144 — 
German  American  Sav.  Bank  v.  Burlington, 
54  Iowa,  611,  7  N.  W.  105 — Home  Mut.  Ins. 
Co.  V.  New  Orleans,  20  La.  Ann.  450 — New 
Orleans  v.  New  Orleans  Canal  ft  Bkg.  Co. 
29  La.  Ann.  857 — Stetson  v.  Bangor,  56 
Mo.  279 — State  v.  Baltimore  k  O.  R.  Co.  48 
Md.  82 — PIngree  v.  Auditor  General,  120 
Mich,  106,  44  L.R.A.  686,  78  N.  W.  1025— 
St.  Louis  Bldg.  k  Sav.  Asso.  v.  LIghtner, 
42  Mo.  425 — State  ex  rel.  Davis  v.  Rogers, 
79  Mo.  290 — Western  U.  Teleg.  Co.  v.  Fre- 
mont, 39  Neb.  711,  26  L.R.A.  704.  5  Inters. 
Com.  Rep.  61,  68  N.  W.  415 — State,  Jewell, 
Prosecutor,  v.  Hart,  31  N.  J.  L.  433— Fitch 
V.  Davis,  2  App.  Dlv.  605,  38  N.  Y.  Supp. 
131— Re  Jenkins,  47  App.  Div.  398,  62  N. 
Y.  Supp.  321— Utica  v.  Churchill,  43  Barb. 
556 — People  ex  rel.  Lincoln  v.  Assessors,  44 
Barb.  156 — People  ex  rel.  Lockport  City  Bank 
V.  Board  of  Education,  46  Barb.  594 — Gene- 
see Valley  Nat.  Bank  v.  Livingston  County. 
53  Barb.  233 — People  ex  rel.  Lincoln  v.  As- 
sessors,  29    How.   Pr.   373 — New   York   Mer- 


chants* Nat.  Bank  v.  New  York  County,  n 
Hun,  162— Utica  v.  Churchill,  33  N.  Y.  240 
— People  ex  rel.  Kennedy  v.  Tax  Comrs.  35 
N.  Y.  426 — People  ex  rel.  Cagger  v.  Dolan, 
36  N.  Y.  68 — Monroe  County  Sav.  Bank  v. 
Rochester,  37  N.  Y.  3G6 — People  ex  rel.  Otse- 
go County  Bank  v.  Otsego  County,  51  N.  Y. 
404 — People  ex  rel.  Canajoharle  Nat.  Bank 
V.  Montgomery  County,  67  N.  Y.  113,  23  Am. 
Rep.  94 — People  ex  rel.  Union  Trust  Co.  v. 
Coleman,  126  N.  Y.  440,  12  L.R.A.  705,  27 
N.  E.  818 — People  ex  rel.  Kdlson  Eloctrlc 
IlIumlnatlDg  Co.  v.  Barker.  139  N.  Y.  G4,  34 
N.  E.  722 — Com.  v.  Girard  Bank.  1  Pearson 
(Pa.)  370— Philadelphia  &  R.  R.  Co.  v.  Com. 
4  Brewst.  (Pa.)  212— Pittsburg  v.  First 
Nat.  Bank,  55  Pa.  50 — Rutland  11.  Co.  v. 
Central  Vormont  R.  Co.  63  Vt.  32.  21  Atl. 
731— Van   Slyke  v.   State,  23  Wis.   6G0. 

230.  A  legislature,  when  providing  for  a 
tax  on  the  capital  of  a  bank  at  a  valuation, 
must  necessarily  have  intended  a  tax  upon 
the  stock  of  the  United  State.s  in  which  the 
capital  had  been  invested.  New  York  ex 
rel.  Bank  of  Commonwealth  v.  Comrs.  of 
Taxes  &  Assessments  (Bank  Tax  Case)  2 
Wall.  200,  17:  793 

231.  The  immunity  of  national  securities) 
from  state  taxation  is  violated  by  a  tax 
imj)osed  upon  the  authority  of  Iowa  Code, 
§  1^22,  directing  that  shares  of  stock  of 
state  banks  shall  be  assessed  to  such  banks, 
and  not  to  individual  stockholders,  the  sub- 
stantial eiTect  of  which  is  to  require  tax- 
ation upon  the  property,  not  including  the 
franchises,  of  such  banks,  and  to  adopt  the 
value  of  the  shares  as  the  measure  of  the 
taxable  valuation  of  such  property,  with- 
out permitting  any  deduction  from  such 
valuation  on  account  of  bonds  of  the  United 
States  owned  by  the  banks.  Home  Sav. 
Bank  v.  Des  Moines,  205  U.  S.  5C  \  27  Sup. 
Ct.  Rep.  571,  51:  301 

Shares  In  bank  or  corporation  holding 
bonds. 

232.  Capital  of  national  and  state  banks 
invested  in  United  States  securities  cannot 
be  subjected  to  state  taxation;  but  shares 
of  bank  stock  may  be  taxed  in  the  hands  of 
their  individual  owners  at  their  actual  in- 
stead of  their  par  value,  without  regard  to 
the  fact  that  a  part  or  the  whole  of  the 
capital  of  the  corporation  may  be  so  invest- 
ed. Home  Ins.  Co.  v.  New  York,  134  U.  S. 
594,  10  Sup.  Ct.  Rep.  593,  33:  1025 
Palmer  v.  McMahon,  133  U.  S.  660,  10  Sup. 

Ct.  Rep.  324,  33:772 

Cited  In  First  Nat.  Bank  v.  Stone,  88  Fed.  411 
— Second  Ward  Sav.  Bank  v.  Milwaukee,  04 
Wis.  593,  60  N.  W.  359. 

233.  Shares  in  national  banks  are  subject 
to  state  taxation  in  the  hands  of  the  stock- 
holders, although  the  whole  amount  of  the 
capital  stock  is  invested  in  the  public  se- 
curities declared  by  act  of  Congress  to  be 
exempt  from  taxation.  Provident  Inst,  for 
Sav.  V.  Massachusetts,  6  Wall.  611.  18:  SO/ 
First  Nat.  Bank  v.  Kentuckv,  9  Wall.  353, 

19:  701 

Lionberger  v.  Rou.-se,  9  Wall.  468,       19:  721 

New  York  ex  rel.  Duer  v.  Comrs.  of  Taxe^ 

&  Assessments,  4  Wall.  244,  18:  344 
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Tappan  t.  Merchants'  Nat.  Bank,  19  Wall. 

490  22*  18? 

Bradley  v.  Illinois,  4  Wall.  459,       18:  433 
Van    Slyke    v.    Wisconsin,    154   U.    S.    581, 

Appx.  14  Sup.  Ct.  Rep.  1168,  and    20:  2^10 

Churchill  v.  Utica  (Van  Allen  v.  Assessors) 

3  Wall.  573,  18:  229 

Dintinguiilied  in  Reynolds  v.  Williams,  4  Diss. 

113,  Fed.  Cas.  No.  11,734. 

Cited  In  New  York  v.  Tax  &  A.  Comrs.  4  Wall. 
255.  18  L.  ed.  349— Bradley  v.  Illinois,  4 
Wall.  462,  18  L.  ed.  4,35— Provident  Inst. 
V.  Massachusetts,  6  Wall.  630,  18  L.  ed. 
913— Austin  V.  Boston,  7  Wall.  699,  19  L. 
ed.  226 — Llonberger  v.  Rouse,  9  Wall.  473, 
19  L.  ed.  724 — Thomson  v.  Union  P.  R.  Co. 
9  Wall.  590,  19  L.  ed.  798— Union  P.  R.  Co. 
V.  Penlston.  18  Wall.  36,  21  L.  ed.  793— 
MInot  V.  Philadelphia.  W.  &  B.  R.  Co.  18 
Wall.  230.  2fl  L.  ed.  896— New  York  v.  Tax 
&  A.  Comrs.  94  U.  S.  418,  24  L.  ed.  165— 
Farrlngton  v.  Tennessee,  95  U.  S.  687,  24 
L.  ed.  560 — Cnmrnings  v.  Merchants*  Nat. 
Bank,  101  U.  S.  156,  25  L.  ed.  904— Evans- 
vlUe  Nat.  Bank  v.  Brltton,  103  U.  8.  325, 
26  U  ed.  1055 — Tennes.see  v.  Whltworth,  117 
U.  S.  136,  29  L.  ed.  832,  6  Sup.  Ct.  Rep. 
645 — Now  Orleans  v.  Houston,  119  U.  S. 
277,  30  L.  ed.  415,  7  Sup.  Ct.  Rep.  198— 
Mercantile  Nat.  Bank  v.  New  York,  121  U.  S. 
149,  30  L.  ed.  899,  7  Sup.  Ct.  Rep.  826— 
Palmer  v.  McMahon,  133  U.  S.  067,  33  L. 
ed.  775,  10  Sup.  Ct.  Rep.  324— GIbborfs  v. 
Mahon.  136  U.  S.  557.  34  L.  ed.  527,  10 
Sup.  Ct.  Rop.  1057— Central  P.  R.  Co.  v. 
California.  162  V.  S.  148,  40  L.  ed.  922,  16 
Sup.  Ct.  Rep.  766— New  York  v.  Roberta,  171 
U.  S.  064,  43  L.  ed.  326,  19  Sup.  Ct.  Rep. 
58 — Owenaboro  Nat.  Bank  v.  Owensboro,  173 
T'.  S.  677.  43  L.  ed.  856.  19  Sup.  Ct.  Rep. 
."37 — Knovvlton  v.  Moore,  178  U.  S.  61,  44 
L.  ed.  978.  20  Sup.  Ct.  Rop.  747— Plummer  v. 
Coler.  178  XT.  S.  126,  44  L.  od.  1005.  20  Sup. 
Ct.  Rep.  829— Murdock  v.  Ward,  178  U.  S. 
147,  44  L.  ed.  1013.  20  Sup.  Ct.  Rop.  775— 
Cleveland    Trust    Co.    v.    Lander,    184    U.    S. 

114.  46  L.  ed.  458,  22  Sup.  Ct.  Rop.  394— 
Snyder  v.  Bottman,  190  U.  S.  254.  47  L.  ed. 
1037,  23  Sup.  Ct.  Rep.  803— Carstalrs  v. 
Cochran,  193  U.  S.  16,  48  L.  ed.  597,  24 
Sup.  Ct.  Rep.  318— First  Nat.  Bank  v.  Far- 
well,  10  BIss.  271— Collins  v.  Chicago,  4 
BIss.  473,  Fed.  Cas.  No.  3,011— Day  v. 
Buffinton,3  Cliff.  395.  Fed.  Cas.  No.  3,675— 
TMrst  Nat.  Bank  v.  Doufdas  County.  3  Dill. 
333.  Fed.  Cas.  No.  4.799— First  Nat.  Bank 
V.  Douglas  County,  3  Dill.  333,  Fed.  Cas.  No. 
4.809— Pullan  v.  Klnslnger,  2  Abb.  (U.  S.) 
112.  Fed.  Cas.  No.  11,403— Sweatt  v.  Bos- 
ton, n.  k  E.  R.  Co.  3  Cliff.  352,  Fed.  Cas. 
No.  13,684— Union  Nat.  Bank  v.  Chicago,  3 
BIss.  91,  Fed.  Cas.  No.  14,374 -Union  P.  R. 
Co.  V.  Lincoln  County.  1  Dill.  321.  Fed.  Cas. 
No.  14,378— Albany  City  Nat.  Bank  v.  Mahor, 
19  Blntchf.  179,  6  Fed.  420— Exchange  Nat. 
Bank  v.  Miller,  19  Fed.  379— Covington  City 
Nat.  Bank  v.  Covington.  21  Fed.  491 — First 
Nat.  Bank  v.  Lucas  County,  25  Fed.  757 — 
Mercantile  Nat.  Bank  v.  New  York.  28  Fed. 
784— First  Nat.  Bank  v.  Richmond,  39  Fed. 
314 — Whitney  Nat.  Bank  v.  Parker,  41  Fed. 
409— Re  Shefflold,  64  Fed.  836— Southern 
R.  Co.  V.  North  Carolina  Corp.  Commis.slon, 
99  Fed.  165— Oakland  Sugar  Mill  Co.  v.  Fred 
W.  Wolf  Co.  55  C.  C.  A.  99.  118  Fed.  245  — 
People's  Sav.  Bank  v.  Layman.  1.34  Fed.  638 
— Baldwin  v.  Montgomery.  53  Ala.  439 — 
National  Commercial  Bank  v.  Mobile,  62  Ala. 
295,  34  Am.  Rep.  1.5 — Sumter  Countv  v.  Na- 
tional Bank.  02  Ala.  468.  34  Am.  Rep.  .'JO  - 
Pollard    V.    State,    65    Ala.    632 — Maguire    y. 


Board  of  Rerenue  A  Road  Comrs.  71  Ala.  4l4 
State  Bank  v.  Board  of  Revenue,  91  Ala.  219. 
8  So.  852 — Consolidated  Nat.  Bank  v.  Pima 
County,  5  Ariz.  145,  48  Pac.  291— Hiberaia 
Say.  &  L.   Soc.   v.   San   Francisco,   139   CaJ. 
208,    96    Am.    St.    Rep.    100.   72   Pac.    920— 
Kirtland  r.  Hotchkiss,  42  Conn.  438,  19  Am. 
Rep.   546 — Batterson   v.  Hartford.   50   Conn. 
560— Minneapolis  &  N.  Elevator  Co.  v.  Traill 
County.  9  N.   D.  221,   50  L.R.A.  271,   82   N. 
W.    727— Linton   v.   Childs.   105   Ga.   569,   32 
S.  E.  617— People  v.  Moore,  1  Idaho,  510— 
People  V.  McCall,  43  111.  288 — People  ex  rel. 
Bull  V.  Miner,  46  III.  375— First  Nat.  Bank 
V.    Smith,   65   III.   47— Illinois  Nat.   Bank   v. 
Klnsolla.  201   111.  42,  66  N.   E.  338— Wright 
V.    Stiltz,    27    Ind.    340— Wiley    v.    Starbuck. 
44  Ind.  307 — Hubbard  v.  Johnson  County.  23 
Iowa,   144 — German   American  Sav.  Bank  v. 
Burlington,    54    Iowa,    612,    7    N.    W.    105— 
First  Nat.  Bank  v.  Fisher,  45  Kan.  729,  26 
Pac.   482— Citizens'    Bank   v.    Bouny.   32   La. 
Ann.  242 — First  Nat.  Bank  v.  Board  of  Re- 
viewers, 41   La.  Ann.   183,  5  So.  408 — State 
ex  rel.  Mechanics  &  T.  Ins.  Co.  v.  Board  of 
Assessors,   47   La.   Ann.    1502,   18   So.   462 — 
Austin    V.    Boston,    14    Allen,    362 — Flint    v. 
Boston,    99   Mass.    145,    96    Am.    Dec.    713 — 
National    Bank    v.    New    Bedford,    155    Mass. 
316,    29   N.    K.    532— Stetson    v.    Bangor.    36 
Me.    282— FIfleld    v.    Close,    15    Mich.    508— 
Llonberger    v.    Rowso,    43    Mo.    78 — State   ex 
rel.   Davis  v.  Rogers,  79  Mo.  292 — Northern 
P.   R.   Co.   V.   Carland,   5  Mont.   176,   3    Pac. 
134 — Sliver  Bow   County  v.   Davis,  6   Mont. 
315,  12  Pac.  688 — First  Nat.  Bank  v.  Peter- 
borough,  56  N.  H.  40,  22  Am.  Rep.  416 — Ber- 
ry V.  Windham,  59  N.  H.  290,  47  Am.  Rep. 
202 — Wetherbee  v.  Baker,  35  N.  J.  Eq.  500— 
State,  Mathcson,  Prosecutor,  v.  Boyd,  32  N. 
J.    L.    274— State,    North    Ward    Nat    Bank, 
Prosecutors,  v.   Newark,   39   N.  J.    L.    .385 — 
State,    Stratton,    Prosecutor,    v.    Collins.    43 
N.  .1.  L.  567 — State,  De  Baun,  Prosecutor,  v. 
Smith,  ."iS  N.  J.  L.  Ill,  25  Atl.  277 -Mechan- 
ics Nat.  Bank  v.  Baker.  65  N.  J.  L.  121,  46 
Atl.   586 — Re  Jenkins,  47  A  pp.  Div.  399  62 
N.   Y.   Supp.   321— People  ex   rel.   Phenix   F. 
Ins.  Co.  V.  Gardiner,  48  Barb.  613 — Angelica 
V.  Morse,  56  Barb.  382 — First  Nat.  Bank  v. 
Lamb,    57    Barb.    436 — People    ex    rel.    Wil- 
liams  V.    Assessors.    2   Hun,   587 — People  ex 
rel.  Gallatin  Nat.  Bank  v.  Tax  k  A.  Comrs. 
8    Hun,    539— People   ex    rel.    Willlamsburgh 
Gaslight    Co.    v.    Assessors,    16    Hun.    199-  - 
People  ex   rel.   Jenkin   v.   Neff,  29  Misc.   67. 
60  N.  Y.  Supp.  582 — People  ex  rel.  Kennedy 
V.   Tax   Comrs.   33  N.  Y.   424— Bank  of  the 
Commonwealth  v.  New  York,  43  N.  Y.  187 — 
First  Nat.  Bank  v.  Fancher,  48  N.  Y.  526 — 
Hyatt  v.   Allen,  56  N.  Y.  557.  15  Am.  Rep. 
449— People   ex    rel.    Gallatin    Nat.    Bank   v. 
Tmx  &  A.  Comrs.  67  N.  Y.  519— Williams  ▼. 
Weaver.   75   N.  Y.  36 — People  v.   Home   Ins. 
Co.  92  N.  Y.  341— RIggs  v.  Commercial  Mut, 
Ins.    (^o.    125    N.    Y.    12.    10    L.R.A.    085.    21 
Am.    St.    Rep.    716.    25    N.    B.    1058 — People 
ex    rel.    Edison    Electric   Illumlnatlnf:  Co.   ▼. 
Barker.  139  N.  Y.  64.  34  N.  E.  722— Re  Sher- 
man.   153   N.  Y.   4,   46  N.   E.   1032— Jenkins 
V.    Neff,    163    N.    Y.    325.    57    N.    E.    408 — 
People    ex     rel.     United     States    Aluminium 
I»rinting  Plate  Co.  v.  Knight,  174  N.  Y.  482. 
63   L.R.A.   90,   67    N.   E.   63 — State  v.    First 
Nat.  Bank,  4  Nev.  355— Cleveland  Trust  Co. 
v.  I.andor,  62  Ohio  St.  270,  56  N.  E.  1036— 
Pittsburg  V.    First   Nat.   Bank,   65   Pa.   30 — 
Insurance  (^o.  of  N.  A.  v.  Com.  87  Pa.  184.  6 
W.  N.  C.  182,  .30  Am.  Rep.  352— Philadelphia 
Contrlbutlonship    v.    Com.    98    Pa.    53 — Com. 
v.   Girard   Nat.   Bank.   6   Phlla.  435— Strong 
V.    O'Donnell,    10    Phlla.    577— PhlladelphU 
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ContributloDshlp  y.  Com.  1  Pennyp.  18^) — 
Knowlton  v.  Moore*  9  Pa.  Dlst.  R.  311 — 
Union  P.  R.  Co.  v.  Penlston,  81  Phlla.  Leg. 
Int.  6 — Charleston  v.  People's  Nat.  Bank, 
5  S.  C.  N.  S.  109,  22  Am.  Rep.  1 — Holmes 
▼.  National  Bank,  18  S.  C.  37,  44  Am.  Rep. 
658— McLaughlin  t.  Chadwell.  7  Helsk.  391 
— Harrison  ▼.  Vines,  46  Tex.  21 — Waco 
Nat.  Bank  y.  Rogers,  51  Tex.  608 — Western 
U.  Tclog.  Co.  y.  State,  55  Tex.  319 — Adair 
y.  Robinson,  6  Tex.  Civ.  App.  280,  25  S.  W. 
734— Foster  y.  Steyens.  63  Vt.  183,  13  L.R. 
A.  169,  22  Atl.  78 — Western  U.  Teleg.  Co. 
T.  Richmond,  26  Gratt.  82 — Union  Bank  y. 
Richmond,  94  Va.  319,  26  S.  E.  821 — Paul  y. 
McGraw,  3  Wash.  303,  28  Pac.  532 — Pacific 
Nat.  Bank  y.  Pierce  County,  20  Wash.  684, 
56  Pac.  936 — Burrows  y.  Bashford,  22  Wis. 
109— Van  Slyke  y.  State,  23  Wis.  663 — Morse 
y.  Home  Ins.  Co.  30  Wis.  601,  11  Am.  Rep. 
680 — Button  y.  Hoffman,  61  Wis.  24,  50  Am. 
Rep.  131,  20  N.  W.  667. 

234.  A  tax  on  the  shares  of  stock  in  a 
trust  company  under  the  Ohio  statutes  is 
not  equivalent  to  a  tax  on  the  property  of 
the  corporation,  and  therefore  the  share- 
holders are  not  entitled,  under  U.  S.  Rev. 
Stat.  §  3701,  U.  S-  Comp.  Stat.  1901,  p. 
2480,  to  have  a  deduction,  from  the  value 
of  the  shares,  of  the  amount  of  the  capital 
stock  of  the  company  which  is  invested  in 
United  States  bonds.  Cleveland  Trust  Go.  v. 
Lander,  184  U.  S.  Ill,  22  Sup.  Ct.  Rep.  394, 

46:456 
Cited  in  Home  Say.  Bank  y.  Des  Moines,  206 
U.  S.  618,  61  L.  ed.  910,  27  Sup.  Ct  Rep. 
671 — German  American  Sav.  Bank  v.  Bur- 
lington. 118  Iowa,  86,  91  N.  W.  829 — ^Re 
Jones,  172  N.  Y.  683,  60  L.R.A.  479,  66  N. 
E.  570 — First  Nat.  Bank  v.  Douglas  County, 
124  Wis.  21,  102  N.  W.  316. 

235.  A  state    may,    with    permission  of 
Congress,   tax  shares   in  a  national   bank, 
held  by   individuals,    notwithstanding    the 
capital  of  the  bank  is  invested  in  United 
States  bonds,  exempt  from  taxation.     Mer- 
cantile Nat.  Bank  v.  New  York,  121  U.  S. 
138,  7  Sup.  Ct.  Rep.  826,  30:  895 
Cited  in  First  Nat.  Bank  y.  Reviewers  of  As- 
sessments,  41    La.    Ann.    183,    6    So.    408 — 
Parker  v.  Sun  Ins.  Co.  42  La.  Ann.  1181,  8 
So.   618 — Union  Bank  y.  Richmond,   94   Va. 
319,  26  S.  E.  821. 

On  franchise  of  holder  of  bonds. 

236.  Where  a  state  statute  imposes  a  tax 
upon  the  "corporate  franchise  or  business" 
of  a  company,  and  reference  is  only  made  to 
its  capital  stock  and  dividends  for  the  pur- 
pose of  determining  the  amount  of  the  tax 
to  be  exacted  each  year,  this  is  not  a  tax 
on  the  capital  stock  or  property  of  the 
company,  but  upon  its  corporate  franchise, 
and  is  not,  therefore,  subject  to  the  objec- 
tion that  it  is  a  tax  on  United  States  se- 
curities, although  a  portion  of  its  capital 
stock  is  invested  in  such  securities.  Home 
Ins.  Co.  v.  New  York,  134  U.  S.  594,  10 
Sup.  Ct.  Rep.  593,  33:  1025 
Cited  In  Snyder  v.  Bettman,  190  IT.  S.  254,  47 

L.  ed.  1037,  23  Sup.  Ct.  Rep.  803 — Southern 
Cotton  Oil  Co.  v.  Wemple,  44  Fed.  25 — Os- 
borne y.  State,  33  Fla.  182.  25  L.R.A.  127, 
4  Inters.  Com.  Rep.  738,  39  Am.  St.  Rep. 
99,  14  So.  588 — State,  Marsden  Co.,  Prosecu- 
tor, y.  State  Assessors,  61  N.  J.  L.  463,  39 
Atl.  638 — People  ex  rel.  Wlebusch  &  H.  Co. 


y.  Roberts,  19  App.  Dlv.  576,  46  N.  Y.  Supp. 
570 — People  ex  rel.  William  J.  Matbeson  & 
Co.  y.  Roberts,  158  N.  Y.  167,  52  N.  B. 
1102 — Jackson  v.  Corporation  Commission, 
130  N.  C.  420,  42  S.  E.  123. 

237.  The  franchises  of  a  private  corpora- 
tion are  not  exempted  from  taxation,  al- 
though the  corporation  has  made  invest- 
ments in  Federal  securities.  Provident  Inst, 
for  Sav.  V.  Massachusetts,  6  Wall.  611, 

18:  907 

238-40.  The  franchises  of  a  private  cor- 
poration are  not  exempted  from  taxation, 
although  the  corporation  has  made  invest- 
ments in  Federal  securities.  Society  for 
Savings  ▼.  Coite,  6  Wall.  594,  18:  897 

Cited  in  Plummer  v.  Coler,  178  U.  S.  120,  44 
L.  ed.  1005,  20  Sup.  Ct.  Rep.  829 — Murdock 
V.  Ward,  178  U.  S.  147,  44  L.  ed.  1013,  20 
Sup.  Ct.  Rep.  775 — Snyder  y.  Bettman,  190 
U.  S.  254,  47  L.  ed.  1037,  23  Sup.  Ct.  Rep. 
803 — German  American  ,Sav.  Bank  y.  Bur- 
lington, 54  Iowa,  613,  7  N.  W.  105— Insur- 
ance Co.  of  N.  A.  v.  Com.  87  Pa.  184,  30 
Am.  Rep.  352 — Philadelphia  Contribution- 
ship  y.  Com.  98  Pa.  53. 

Bonds    substituted    for    other    taxable 
property. 

241.  The  lawful  substitution  by  a  foreign 
insurance  company  of  United  States  bonds 
in  place  of  municipal  bonds  deposited  by  it 
with  the  superintendent  of  insurance  for  the 
protection  of  local  policy  holders,  as  a  con- 
dition of  doing  business  in  the  state,  when 
made  before  the  day  on  which  the  company* 
is  required  to  list  its  property  for  taxation 
for  a  certain  year,  prevents  the  levy  of  any 
tax  thereon  for  that  year.  Scottish  Union 
&  Nat.  Ins.  Go.  v.  Bowland,  196  U.  S.  611, 
25  Sup.  Ct.  Rep.  346,  49:  619 

242.  Where  a  person  who  has  moneys  in 
the  bank,  on  general  deposit,  subject  to  his 
order,  a  day  or  two  previous  to  the  day 
fixed  by  the  statute  of  the  state  for  the  as- 
sessment of  property  for  taxation,  draws  out 
such   moneys    on    a    check,    receiving   the 
amount  thereof  in  legal  tender  notes  of  the 
United  States,  which  he  encloses  in  an  en- 
velope and  places  with  the  bank  as  a  special 
deposit,  writing  his  name  thereon  and   re- 
questing the  bank  to  put  in  its  safe  for  him ; 
and,  within  a  week  after  the  assessment,  he 
takes   the    same  greenbacks   which    he   had 
placed  on  special  deposit  and  immediately 
restores  them  to  the  bank  as  a  general  de- 
posit, subject  to  his  order;  and  all  this  was 
done  for  the  purpose  of  avoiding  payment  of 
taxes  on  the  moneys.    This  was  an  attempt- 
ed evasion  of  the  taxing  laws  of  the  state. 
Shotwell  v.  Moore,  129  U.  S.  590,  8  Sup.  Ct. 
Rep.  362,  32:  827 
Cited  in  Hlbemla  Say.  ft  L.  Soc.  y.  San  Fran- 
cisco, 139  Cal.  208,  S  L.R.A. (N.S.)    610,  9G 
Am.  St.  Rep.  100,  72  Pac.  920 — Re  People's 
Bank,  203   IlL  303,  67  N.  E.  777—Durham 
y.   State,   6   Ind.   App.  29,   32  N.    E.    104 — 
Ransom  v.  burlington.   111  Iowa,  78,  82  N. 
W.  427 — State  v.  Franklin  County  Sav.  Bank 
&  T.  Co.  74  Vt.  262,  52  Atl.  1069. 

liiabillty  of  bonds  to  distraint  for  non- 
payment of  other  tax. 

243.  The    exemption    of    United     States 
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bonds  from  state  taxation  does  not  prevent 
their  distraint,  under  Ohio  Rev.  Stat.  § 
1095,  to  satisfy  taxes  lawfully  levied  on  un- 
exempt  personal  property  of  the  owner  of 
such  bonds.  Scottish  Union  &,  Nat.  Ins. 
Co.  V.  Rowland,  196  U.  S.  611,  25  Sup.  Ct. 
Rep.  345,  49:  519 

3,  Corporations    and    Corporate   Stock. 

a.  In  General, 

Equality  in  Taxation  of  National  Bank, 
see  supra,  I.  b,  2. 

National  Bank  Shares,  see  supra,  I.  c,  2,  c. 

Federal  Corporations,  see  supra,  160-162. 

Taxation  of  Federal  Securities  Owned  by 
Corporation,  see  supra,  227,  231. 

Exemption  from  Taxation,  see  infra,  I.  c,  8. 

Power  of  Legislature  to  Exempt  from  Tax- 
ation, see  infra,  I.  c,  8,  c. 

Charter  Exemption  from  Taxation,  see  in- 
fra, I.  c,  8,  d. 

Valuation  of  Corporate  Property,  see  infra, 

III.  b,  2. 

Federal  Question  as  to,  see  Appeal  and  Er- 
ror, 2004. 

Corporate  Taxation  as  Affecting  Commerce, 
see  Commerce,  III.  d;  IV. 

Due  Process  as  to,  see  Constitutional  Law, 

IV.  b,  6. 

Impairment  of  Contract  Obligations  as  to, 

Bee   Constitutional   Law,    IV.   g,    2,   c, 

(7);   IV.  g,  4,  flf,    (8). 
Discrimination  Against  Nonresident  Stock- 
holders,  see   Constitutional   Law,    235, 

236 
Federal  Taxation,  see  Internal  Revenue,  III. 

c;  IlL  f. 
Federal   Taxation   of    Banks,    see   Internal 

Revenue,  III.  d. 
Federal    Taxation    of    Savings    Banks,    see 

Internal  Revenue,  III.  e. 
Federal  Taxation  of  Carriers,  see  Internal 

Revenue,  III.  f. 
Conformity  to  Pleadings  of  Judgment  as  to 

Bank's  Nonliability  for  License  Tax,  see 

Judgment,  112. 

244.  Unless  exempted  in  terms  which 
amount  to  a  contract  not  to  tax,  the  prop- 
erty, the  privileges,  and  franchise  of  a  cor- 
poration are  as  much  the  legitimate  sub- 
jects of  state  taxation  as  any  other  property 
of  its  citizens.  North  Missouri  R.  Co.  v. 
Maguire,  20  Wall.  46,  22:  287 
Cited  in  Grand  Lodge  F.  &  A.  M.  v.  New  Or- 
leans, 44  La.  Ann.  665,  11  So.  148. 

245.  A  mere  private  corporation,  engaged 
in  its  own  business,  for  its  own  objects, 
is  subject  to  the  taxing  power  of  the  state 
the  same  as  any  individual  would  be.  Per 
Marshall,  Ch.  J.  Osborn  v.  Bank  of  United 
States.  9  Wheat.  738,  6:  204 
Cited  in   Providence  Bank  v.   Billings,  4  Pet. 

563,  7  L.  ed.  956— PIqua  Branch  of  State 
Bank  v.  Knoop.  16  How.  409,  14  L.  ed.  994 
— Society  for  Savings  v.  Coite,  6  Wall.  607, 
18  L.  ed.  002 — Spring  Valley  Waterworks  v. 
Schottler,    62    Cal.     112— Knouk    v.     Plqua 

■  Branch  of  State  Bank,  1  Ohio  St  611 — In- 
surance Co.  of  N.  A.  V.  Com.  87  Pa.  188,  80 

•     Am.  Rep.  352. 


246.  A  state  may  tax  a  corporation  having 
the  situs  of  its  business  therein,  for  prop- 
erty located  within  its  limits.  Fargo  v. 
Stevens  (Fargo  v.  Michigan)  121  U.  S.  230, 
7  Sup.  Ct.  Rep.  857,  30:  888 
Cited  in  State  ex  rel.  Armour  Packing  Co.  v. 

Stephens,  146  Mo.  681,  69  Am.  St.  Rep.  625, 
48  S.  W.  929. 

247.  Four  elements  of  taxable  value  may 
be  found  in  a  corporation,  viz.,  the  franchise, 
the  capital  stock  in  the  hands  of  the  cor- 
poration, the  corporate  property,  and  the 
shares  of  capital  stock  in  the  hands  of 
the  individual  stockholders.  Tennessee  v. 
Whitworth,  117  U.  S.  139,  6  Sup.  Ct.  Rep. 
649,  29:  833 
Cited  in  New  Orleans  v.   Houston,  119  U.   S. 

278,  30  L.  ed.  415,  7  Sup.  Ct.  Rep.  198 — 
Gibbons  v.  Mahon,  136  U.  S.  557,  34  L.  ed. 
527,  10  Sup.  Ct.  Rep.  1057 — Banlc  of  Com- 
merce V.  Tennessee,  161  U.  8.  147,  40  L.  ed. 
649,  16  Sup.  Ct.  Rep.  456 — OwenslMro  Nat. 
Bank  v.  Owensboro,  173  U.  S.  682,  43  L.  ed. 
857,  19  Sup.  Ct.  Rep.  537 — Tennessee  v. 
Bank  of  Commerce,  53  Fed.  747 — Louisville 
&  N.  R.  Co.  V.  Wright,  116  Fed.  672— State 
V.  Travelers  Ins.  Co.  73  Conn.  275,  57  L.R.A. 
489,  47  Atl.  '299 — Hancock  v.  Singer  Mfg. 
Co.  62  N.  J.  L.  848,  42  L.R.A.  862,  41  Atl. 
846. 

248.  Where  there  is  no  express  contract 
against  taxation  in  the  charter  of  a  corpora- 
tion, it  takes  its  charter  subject  to  the 
same  right  of  taxation  in  the  state  that  ap- 
plies to  all  other  privileges  or  property. 
New  Orleans  City  &  Lake  R.  Co.  v.  New 
Orleans,  143  U.  S.  192,  12  Sup.  Ct.  Rep.  406, 

36:  121 

Cited  in   Savannah,  T.  ft  I.  of  H.   R.  Co.    t. 

Savannah,  198  U.  S.  398,  49  L.  ed.  1100,  25 

Sup.  Ct.  Rep.  690 — Detroit  v.  Detroit  City  R. 

Co.  66  Fed.  888. 

Editorial  notes. 

[Of  corporations  engaged  in  manufacture. 
58  L.R.A.  603. 

Of  manufacturing  corporations  in  United 
States.     64  L.R.A.  33.] 

Capital  and  shares;  distinction. 

Deduction  of  Indebtedness  in  Fixing 
Value,  see  infra,  III.  b,  2,  6. 

Situs  of  Stock  for  Purposes  of  Taxation, 
see  infra,  332-334. 

Exemption  from  Taxation,  see  infra, 
386,  387,  427-432. 

Tax  on  Capital  Stock  as  Affecting  Com- 
merce, see  Commerce,  III.  d,  5. 

Taxing  Transfers  of  Corporate  Stock  as 
Affecting  Commerce,  see  Commerce, 
393. 

Impairment  of  Contract  Obligations  as 
to,  see  Constitutional  Law,  IV.  g,  2, 
c,   (7);  IV.  g,  4,  flf,   (8). 

Due  Process  in  Taxation,  see  Constitu- 
tional Law,  728,  729. 

249.  The  property  of  shareholders  in  their 
shares,  and  that  of  the  corporation  in  its 
capital  stock,  are  distinct  property  inter- 
ests, and  may  both  be  taxed, — where  such  is 
the  clear  intent.  New  Orleans  v.  Houston, 
119   U.   S.   265,   7    Sup.   Ct   Rep.   198, 

30:  411 
Cited  in  Gibbons  v.  Mahon,  186  U.  8.  658,  34 
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L.  ed.  627.  10  Sup.  Ct.  Rep.  1057— Whitney 
Nat.  Bank  v.  Parker,  41  Fed.  404 — Boston  v. 
Beal,  51  Fed.  308 — Tennessee  r.  Bank  of 
Commerce,  53  Fed.  752 — Citizens*  Bank  v. 
Board  of  Assessors,  54  Fed.  81 — Memphis  y. 
Union  &  Planters'  Bank,  91  Tenn.  549,  19 
S.  W.  758. 

250.  The  capital  of  a  corporation  which  is 
converted  into  the  plant,  etc.,  forming  the 
basis  of  the  corporate  activities,  is  distinct 
and  separate  from  the  shares  of  capital 
stock  subscribed  and  paid  for  by  the  persons 
to  whom  the  shares  are  issued,  and  who  be- 
come thereby  the  owners  of  the  corporation. 
Tennessee  v.  Whitworth,  117  U.  S.  129,  6 
Sup.  Ct  Rep.  645,  29:  830 
Cited  in  Memphis  t.  Union  &  Planters*  Bank, 

91  Tenn.  550,  19  8.  W.  758— Foster  v.  Ste- 
vens, 63  Vt.  182,  13  L.R.A.  168,  22  Atl. 
78. 

251.  Capital  stock,  within  the  meaning  of 
the  Illinois  Revenue  Statute  of  1872,  does 
not  mean  shares  of  stock,  but  the  aggregate 
capital  of  the  company,  which  includes  the 
value  of  the  right  to  use  this  tangible  prop- 
erty in  a  special  manner  for  purposes  of 
gain.  Indianapolis  &,  St.  L.  R.  Co.  v. 
Vance,  96  U.  S.  450,  24:  752 

252.  There  is  a  clear  distinction  between 
the  capital  stock  of  a  corporation  and  its 
shares  of  stock  in  the  hands  of  individual 
shareholders,  with  respect  to  taxation,  so 
that  the  taxation  of  the  one  property  is 
not  the  taxation  of  the  other.  Shelby  Coun- 
ty V.  Union  &  Planters'  Bank,  161  U.  S.  149, 
16  Sup.  Ct.  Rep.  558,  40:  650 
Cited  in  Hancock  v.  Singer  Mfg.  Co.  62  N.  J. 

L.  347,  42  L.R.A.  862,  41  Atl.  846— Union 
k  Planters*  Bank  v.  Memphis,  101  Tenn.  166, 
46  S.  W.  667. 

253.  A  tax  on  a  corporation  or  its  prop- 
erty is  not  a  legal  equivalent  of  a  tax  on 
the  stock  in  the  names  of  the  stockholders. 
Owensboro  Nat.  Bank  ▼.  Owensboro,  173 
U.  S.  664,  19  Sup.  Ct.  Rep.  637,        43:  850 

254.  A  tax  on  the  value  of  capital  stock 
of  a  corporation  is  a  tax  on  the  property 
in  which  that  capital  is  invested;  and  there- 
fore no  tax  can  be  thus  levied  which  in- 
cludes property  that  is  otherwise  exempt. 
Delaware,  L.  &  VV.  R.  Co.  v.  Pennsylvania, 
198  U.  S.  341,  25  Sup.  Ct.  Rep.  669, 

49:  1077 
Cited  In  Powers  v.  Detroit,  G.  H.  &  M.  R.  Co. 
201  U.  S.  560,  50  L.  ed.  866,  26  Sup.  Ct. 
Rep.  556 — New  York  ex  rel.  New  York  C.  & 
H.  R.  Co.  V.  Miller,  202  U.  S.  596,  50  L.  ed. 
1159,  26  Sup.  Ct.  Rep.  714— ChlcaRO,  B.  & 
Q.  R.  Co.  V.  Babcock,  204  U.  S.  592,  61  L. 
ed.  638,  27  Sup.  Ct.  Rep.  326. 

Taxation  of  stocks  and  bonds  payable 
through  corporation. 

Discrimination  in,  see  supra,  103. 
Taxation  Requiring  National   Bank  to 

Pay  Assessment  on  Bank  Stock,  see 

supra,  210,  212. 
Impairment  of  Contract  Obligations  by, 

see  Constitutional  Law,  1373,  1378. 
See  also  infra,  340-342. 

255.  An  assessment  not  made  upon  the 
capital  stock  of  a  corporation,  but  upon  the 


shares'  of  stockholders  appearing  upon  its 
books,  which  the  company  is  required  to  pay 
but  is  entitled  to  collect  from  the  share- 
holders, is  substantially  a  tax  upon  the  cor- 
poration, where  another  clause  of  the  statute 
authorizes  a  deduction  from  the  amount  of 
taxes  so  assessed  to  each  share  of  its  pro- 
portion of  the  direct  taxes  paid  by  the  com- 
pany as  such,  and  of  all  exempt  property  be- 
longing to  the  corporation.  New  Orleans 
V.  Houston,  119  U.  S.  265,  7  Sup.  Ct.  Rep. 
198,  30:411 

Cited  in  American  Casualty  Ins.  Co.'s  Case, 
(Boston  &  A.  R.  Co.  v.  Mercantile  Trust  & 
D.  Co.)  82  Md.  564,  38  L.R.A.  118,  34  Atl. 
778 — St.  Johns  Nat.  Bank  v.  Blnfirham  Twp. 
113  Mich.  206,  71  N.  W.  588— Bacon  v.  State 
Tax  Comrs.  126  Mich.  40,  60  L.R.A.  350,  86 
Am.  St.  Rep.  524,  85  N.  W.  307— State  v. 
Bank  of  Commeice,  95  Tenn.  227,  81  S.  W. 
993 — Baker  t.  King  County,  17  Wash.  624, 
50  Pac.  481. 

—  Editorial  notes. 

State  taxation  of  corporate  stock.  [58  L. 
R.A.  513]  7:  939. 

256.  A  corporation  is  not  taxed  for  prop- 
erty it  does  not  own,  where,  as  the  debtljr  of 
its  bondholders,  holding  mon\ey  in  its  hands 
for  their  use, — ^namely,  the  interest  to  be 
paid, — it  is  merely  required  to  pay  out  of 
this  fund  the  proper  tax  due  on  the  security. 
The  tax  is  on  the  bondholder,  not  on  the  cor- 
poration. Bell's  Gap  R.  Co.  v.  Pennsylvania, 
134  U.  S.  232, 10  Sup.  Ct.  Rep.  533.  33:  892 
Cited  in  Boston  ▼.  Beal,  51   Fed.  308 — Fiaser 

T.  McConway  k  T.  Co.  82  Fed.  258. 

Foreign  corporations. 

Double  Taxation,  see  supra,  45. 

Franchise  Tax,  see  infra,  296,  296. 

Tax  on  Bonds  of,  see  infra,  341. 

Exemption  from  Taxation,  see  infra, 
361. 

As  Affecting  Commerce,  see  Commerce, 
III.  d;  439,  440,  445,  459,  462. 

Equal  Protection  as  to,  see  Constitu- 
tional Law,  261. 

Impairment  of  Contract  Obligations  as 
to,  see  Constitutional  Law,  1149. 

Injunction  Against  Taxation  of  Fran- 
chise, see  Injunction,  146. 

257.  A  state  has  the  right  to  impose  a  tax 
upon  a  foreign  corporation  for  the  privilege 
of  doing  business  within  the  state.  Erie  R. 
Co.  V.  Pennsylvania,  21  Wall.  492,  22:  595 
Cited  in  Eidman  v.   Martinez,   184  U.  S.   582, 

46  L.  ed.  701,  22  Sup.  Ct.  Rep.  515 — Chi- 
cago &  N.  W.  R  .Co.  v.  Auditor  General, 
53  Mich.  88,  18  N.  W.  586 — People  ex  rel. 
Southern  Cotton  Oil  Co.  v.  Wemple,  131  N. 
Y.  71,  27  Am.  St.  Rep.  542,  29  N.  E.  1002. 

258.  The  statute  of  New  York  does  not  re- 
quire that  the  whole  business  of  a  foreign 
corporation  shall  be  done  within  the  state,  in 
order  to  subject  it  to  the  taxing  power  of 
the  state.  Horn  Silver  Min.  Co.  v.  New 
York,  143  U.  S.  305,  12  Sup.  Ct.  Rep.  403, 

36:  164 
Cited  In  People  ex  rel.  Pennsylvania  R.  Co.  v. 
Wemple,  65  Hun,  200,  20  N.  Y.  Supp.  287. 
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Stock  In  foreign  corporations. 

Equal   Protection  as   to,  see   Constitu- 
tional Law,  311. 

259.  Shares  of  stock  in  a  foreign  corpora- 
tion, held  by  a  domestic  corporation,  are 
taxable  as  the  property  of  the  latter,  under 
the  mandate  of  the  Georgia  Constitution 
that  "all  taxation  shall  be  uniform  upon  the 
same  class  of  subjects,  and  ad  valorem  on  all 
proi)erty  subject  to  be  taxed  within  the  terri- 
torial limits  of  the  authority  levying  the 
tax,  and  shall  be  levied  and  collected  under 
general  laws,"  which  is  carried  out  in  Ga. 
Laws  1898,  No.  150,  §§  1,  2,  authorizing  a 
tax  on  all  the  taxable  property  of  the  state, 
and  §  16,  which  requires  taxpayers  to  return 
the  number  of  shares  of  stock  in  foreign 
corporations  which  they  own.  Wright  v. 
Louisville  &  N.  R.  Co.  195  U.  S.  219,  25 
Am.  St.  Rep.  16,  49:  167 
Cited  In  Georgia  R.  &  Bkg.  Co.  ▼.  Wright,  124 

Ga.  600,  53  S.  E.  25— Georgia  R.  &  Bkg.  Co. 
V.  Wright,  125  Ga.  601,  54  S.  E.  52. 

260.  Stock  held  by  a  citizen  of  Ohio  in  a 
foreign  corporation  is  taxable,  notwithstand- 
ing the  payment,  by  the  corporation*  of  a 
tax  on  its  property  situated  in  the  state. 
Sturges  V.  Carter,  114  U.  S.  511,  5  Sup. 
Ct.  Rep.  1014,  29:  240 
Cited  in  Kidd  v.  Alabama,  188  U.  S.  731,  47  L. 

ed.  672,  23  Sup.  Ct.  Rep.  401 — Lambe  v.  Mc- 
Cormlck,  116  Iowa,  175,  89  N.  W.  241— 
Bacon  v.  State  Tax  Comrs.  126  Mich.  27,  60 
L.R.A.  333,  86  Am.  St.  Rep.  524,  85  N.  W. 
307 — Adams  v.  Kuykendall,  83  Miss.  594, 
35  So.  830 — Ogden  v.  St.  Joseph.  00  Mo.  529. 
3  S.  W.  25 — State,  Hcrrman  Prosecutor,  v. 
Guttenberg,  62  N.  J.  L.  616.  43  Atl.  703— 
Lee  y.  Sturges,  46  Ohio  St.  164,  2  L.R.A. 
560,  19  N.  E.  560 — Gager  v.  Prout,  48  Ohio 
St.  107,  26  N.  E.  1013 — Lee  v.  Sturges,  46 
Ohio  St.  164,  2  L.R.A.  560,  19  N.  E.  560— 
Hubbard  v.  Brush,  61  Ohio  St.  262,  55  N.  E. 
829 — Lander  v.  Burke,  65  Ohio  St.  541,  63  N. 
E.  60 — Com.  V.  MinersvlIIe  Water  Co.  2  Pa. 
Dlst.  R.  741. 

Insurance  deposits  within  state. 

261.  Bonds  in  which  a  foreign  insurance 
company  is  required  by  Ohio  Rev.  Stat.  § 
3660,  as  a  condition  of  doing  business  in 
Ohio,  to  invest  a  portion  of  its  capital  stock, 
to  be  deposited  with  the  superintendent  of 
insurance,  for  the  protection  of  the  local 
policy  holders,  are  "personal  property*' 
within  the  meaning  of  §  2744,  requiring  in- 
surance companies  to  list  for  taxation  all 
their  personal  property,  which,  by  the  terms 
of  that  section,  is  to  include  moneys  and 
credits  within  the  state,  and  is  also  defined 
in  §  2730  as  including  the  capital  stock, 
although  the  taxation  of  "investments  in 
bonds"  provided  for  in  H  2730,  2731,  ex- 
tends only  to  such  securities  as  are  in  the 
hands  of  individual  residents,  owned  by 
themselves  or  held  by  them  for  others,  since 
these  last  sections  were  not  intended  to  limit 
other  sections  of  the  tax  law,  but  were  en- 
acted to  carry  out  a  general  purpose  to  tax 
all  personal  property  within  the  state.  Scot- 
tish Union  &  Nat.  Ins.  Co.  v.  Bowland,  196 
r.  S.  611,  25  Sup.  Ct.  Rep.  345,        49:  619 


b.  Bailroitds    and    Express    Companies 
and  Their  JProperty, 

Uniformity  in  Taxing  Railroad  Property, 
see  supra,  52,  58-65. 

Tax  on  Railroad  Franchise,  see  infra,  287. 

Railroad  Aided  by  United  States,  see  supra, 
156,  157. 

Railroads  Created  by  Act  of  Congress,  see 
supra,  161,  162. 

Taxation  of  Bonds  of  Interstate  Railroad, 
see  infra,  330,  331. 

Taxation  of  Railroad  Bonds  Held  by  For- 
eign Company,  see  infra,  341. 

Taxation  of  Railroad  Land  Grant,  see  supra, 
175,  180-183,  185,  188. 

Exemption  from  Taxation,  see  infra,  I.  c,  8, 
d;  358-360,  367,  368,  371,  380,  390, 
395,  410.  412,  416,  469-471a,  474.  " 

Transfer  or  Renewal  of  Exemption,  see  in- 
fra, I.  c,  8,  e. 

Effect  of  Consolidation  or  Merger  on  Ex- 
emption, see  infra,  I.  c,  8,  f. 

Valuation  of  Railroad  Property,  see  infra, 
IIL  b,  2. 

Railroad  in  Indian  Lands,  see  infra,  306. 

Taxation  of  Railroads  aa  Affecting  Com- 
merce, see  Commerce,  III.  d,  7. 

Taxation  of  Express  Companies  as  Affect- 
ing Commerce,  see  Commerce,  III.  d.  10. 

Impairing  Obligations  of  Contract  as  to 
Taxation  of,  see  Constitutional  Law, 
1130,  1132,  1146-1150. 

Presumption  and  Burden  of  Proof,  see  Evi- 
dence, 350,  351. 

Injunction  Against  Unequal  Taxation,  see 
Injunction,  156,  157. 

Federal  Taxation  of,  see  Internal  Revenue, 
III.  f. 

What  is  Doing  Express  Business  within  the 
Meaning  of  Federal  License  Tax,  see 
Internal  Revenue,  148. 

See  also  supra,  20,  129;  infra,  295. 

262.  The  fences  along  the  line  of  a  rail- 
way are  not  a  part  of  the  roadbed  or  road- 
way of  such  railroad,  within  the  meaning 
of  the  Constitution  and  laws  of  California, 
authorizing  the  state  board  of  equalization 
of  that  state  to  assess  the  property  of  cer- 
tain classes  of  the  railway  corporations 
having  roads  in  that  state.  Santa  Clara 
County  v.  Southern  P.  R.  Co.  118  U.  S.  394. 
6  Sup.  Ct.  Rep.  1132,  30:  118 

Cited  in  Standard  Life  &  Accl.  Ins.  Co.  t.  Langs- 
ton,  60  Ark.  385,  30  S.  W.  427. 


263.  The  words  "railroad  track"  and 
"rolling  stock,"  as  used  in  a  statute  relat- 
ing to  the  taxation  of  railroads,  are  intend- 
ed to  embrace  all  that  is  strictly  railroad 
property.  Pittsburgh  C.  C.  &  St.  L.  R,  Co. 
V.  Backus,  154  U.  S.  241,  14  Sup.  Ct.  Rep 
1114  38:  1031 
Cited  In  Pittsburgh,  C.  C.  &  St.   L.  R.  Co.  v. 

Public  Works,  172  U.  S.  48,  43  L,  ed.  358, 
19  Sup.  Ct.  Rep.  90 

264.  That  the  state  reserved  to  itself,  in 
the  charter  granted  to  a  railroad  corpora- 
tion, the  right  to  purchase  the  railroad  at 
the  end  of  fifty  years,  at  a  valuation  then 
to  be  made,  upon  two  years'  notice  to  the 
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company,  does  not  give  it  a  property  right 
in  the  road  which  cannot  be  taxed.  Tliom- 
son  V.  Union  P.  R.  Co.  9  Wall.  579,    19:  792 

Editorial  note. 

[Nature  of  railroad  property  for  purpose 
of  taxation.     66  L.R.A.  51.] 

Cliarter  provisions. 

Impairment  of  Contract  Obligations  as 
to,  see  Constitutional  Law,  IV.  g. 

265.  Taxation  of  real  and  personal  prop- 
erty of  the  railroad  company  in  the  ratio 
that  other  like  property  is  taxed  is  within 
tile  power  of  counties  and  other  municipal 
corporations,  under  Ga.  Laws  1833,  p.  246, 
chartering  a  company  with  the  provisions 
that  the  railway  and  appurtenances  shall 
not  be  taxed  higher  than  y^  per  cent  on  its 
anniial  net  income,  and  also  that  no  munici- 
pal or  other  corporation  shall  have  power 
to  tax  the  stock  of  the  company,  but  may 
tax  any  property,  real  or  personal,  of  the 
company,  in  the  ratio  of  taxation  of  like 
propertv.  Central  R.  &  Bkg.  Co.  v.  Wright, 
164  U.  S.  327,  17  Sup.  Ct.  Rep.  80,  41:  454 
Cited   in   Brunswick   TermlDal    Co  v.   National 

Bank,  112  Fed.  815 — Sistersvllle  Ferry  Co.  v. 
Russell,  52  W.  Va.  361,  59  L.R.A.  519,  43  kS. 
E.  107. 

266.  The  charter  of  the  Gulf  &  Ship  Is- 
land Railroad  Company  granted  by  Miss. 
act  February  23,  1882,  even  if  it  be  consid- 
ered as  a  revival  of  the  rights  and  priv- 
ileges which  had  formerly  belonged  to  a  com- 
pany chartered  in  1850,  is  taken  subject 
to  the  provision  of  Miss.  Const.  1869,  which 
requires  the  property  of  such  corporations 
to  be  taxed  like  that  of  individuals,  in  pro- 
portion to  its  value.  Gulf  &  S.  I.  R.  Co. 
▼.  Hewes,  183  U.  S.  66,  22  Sup.  Ct.  Rep.  26, 

46:86 

267.  Where  two  railroad  companies  con- 
solidated under  an  act  entitling  the  new  cor- 
poration to  all  the  powers,  privileges,  and 
advantages  within  the  state  at  that  time  be- 
longing to  the  two  companies,  its  property 
liable  to  taxation  in  the  hands  of  one  of  the 
original  corporations  is  equally  liable  in 
the  hands  of  the  consolidated  company.  Phil- 
adelphia &  W.  R.  Co.  V.  Maryland,  10  How 
376,  13: 461 

Property  in  several  states. 

Apportionment  of  Tax  between  Counties 
Traversed,    see    infra,    551-553. 

Valuation  of,  see  infra,  536-545. 

As  Affecting  Commerce,  see  Commerce, 
in.  d,  2;  252,  262,  263,  272. 

Impairment  of  Contract  Obligations  as 
to,   see   Constitutional   Law,   1147. 

268.  The  situs  of  the  personal  property  of 
a  railroad  company,  for  taxation,  may  be 
fixed,  in  whatever  locality  it  is  brought 
and  used  by  its  owner,  by  the  law  of  the 
place  where  it  is  found.  Marve  v.  Balti- 
more &  O.  R.  Co.  127  U.  S.  117^,  8  Sup.  Ct 
Rep.  1037,  32:94 
Cited  In  RnckRaber  v.  Moore,   104   Fed.  050 — 

Atlantic  &  P.  R.  Co.  v.  Lesueiir,  2  Ariz.  434. 
1  L.K.A.  250.  2  Inters.  Com.  Rep.  191,  19 
Pac.     157 — Ilftll    V.    American    Refrigerator 


Transit  Co.  24  Colo.  298,  56  L.R.A.  92,  65 
Am.  St.  Rep.  223,  51  Pac.  421. 

269.  Tlie  situs  of  the  intangible  property 
of  an  express  company  engaged  in  interstate 
business  is  not,  for  the  purpose  of  taxation, 
simply  where  its  home  office  is,  but  such 
property  is  distributed  wherever  its  tangi- 
ble property  is  located  and  its  work  is  done 
Adams  Exp.  Co.  v.  Ohio  State  Auditor, 
166  U.  S.  185,  17  Sup.  Ct.  Rep.  604,  41 :  965 
Cited  in  American  Refrigerator  Transit  Co.   v. 

Hall,  174  U.  S.  79,  43  L.  ed.  903.  10  Sup. 
Ct.  Rep.  509— Fargo  v.  Hart,  193  U.  S.  490, 
48  L.  ed.  764,  24  Sup.  Ct.  Rep.  498. 

270.  A  state  may  tax  that  portion  of  the 
property  of  an  interstate  railroad  company 
lying  within  the  state  at  its  value  as  an 
organic  portion  of  the  entire  road.  Chicago, 
B.  &  Q.  R.  Co.  V.  Babcock,  204  U.  S.  585. 
27  Sup.  Ct.  Rep.  326,  51 :  636 

271.  The  fact  that  the  railroad  of  a  com- 
pany which  is  taxed  for  tolls  received  from 
another  company  for  the  use  of  its  road 
extends  into  another  state  does  not  prevent 
the  state  from  taxing  the  tolls  received  for 
that  portion  of  the  road  which  is  within 
the  state.  New  York,  L.  E.  &  VV.  R.  Co.  v. 
Pennsylvania,  158  U.  S.  431,  15  Sup.  Ct. 
Rep.  896,  39:  1043 

272.  The  property  of  an  express  company 
distributed  through  different  states  consti- 
tutes a  single  plant  united  in  a  single  spe- 
cific use,  so  that  for  the  taxation  of  that 
portion  of  it  which  is  within  any  state  the 
contracts  for  transportation  facilities  and 
the  capital  necessary  to  carry  on  the  busi- 
ness, whether  represented  in  tangible  or  in- 
tangible property,  in  the  state,  as  well  as 
its  horses,  wagons,  safes,  pouches,  and  fur- 
niture, may  be  included  in  the  assessment. 
Adams  Exp.  Co.  v.  Ohio  State  Auditor,  165 
U.  S.  194,  17  Sup.  Ct.  Rep.  305,  41 :  683 
American  Exp.  Co.  v.  Indiana,   165   U.   S. 

255,  17  Sup.  Ct.  Rep.  991,  41 :  707 

Cited  In  New  York  v.  Roberts,  171  U.  S.  605, 
43  L.  ed.  326,  19  Sup.  Ct.  Rep.  58 — Spreckcls 
Sugar  Ref.  Co.  v.  McClain.  192  U.  S.  414.  48 
L.  ed.  302,  24  Sup.  Ct.  Rep.  396 — Taylor  v. 
Louisville  &  N.  R.  Co.  31  C.  C.  A.  548,  60  II. 
S.  App.  166,  88  Fed.  361 — Sprockets  Suf?ar 
Ref.  Co.  V.  McClain,  51  C.  C.  A.  203,  113 
Fed.  246 — Wells  F.  &  Go's  Exp.  v.  Crawford 
County,  63  Ark.  588,  37  L.R.A.  375,  40  S. 
W.  710 — Bank  of  California  v.  San  Francis- 
co, 142  Cal.  283,  64  L.R.A.  921.  100  Am. 
St.  Rep.  130,  76  Pac.  832 — Arapahoe  Coun- 
ty V.  Rocky  Mountain  News  Printing  Co.  15 
Colo.  App.  201,  61  Pac.  494 — Hart  y.  Smith, 
159  Ind.  191,  58  L.R.A.  954,  95  Am.  St.  Rep. 
280,  64  N.  E.  661 — Liverpool  L.  &  G.  Ins.  Co. 
y.  Board  of  As.se8sors,  51  La.  Ann.  1034,  4.'5 
L.R.A.  527,  72  Am.  St.  Rep.  483,  25  So.  970 
— Cumberland  &  P.  R.  Co.  v.  State.  92  Md. 
690,  52  L.R.A.  772.  48  Atl.  503— Plngree  v. 
Auditor  General  (Pingree  v.  Dlx)  120  Mich. 
105.  44  L.R.A.  685,  78  N.  W.  1025— Detroit 
Citizens'  Street  R.  Co.  v.  Detroit,  125  Mich. 
685,  84  Am.  St.  Rep.  589,  85  N.  W.  96— 
Bacon  v.  State  Tax  Comr.s.  126  Mich.  43,  60 
L.R.A.  353,  86  Am.  St.  Rep.  524,  85  N.  W. 
307 — State  ex  rel.  Railroad  &  W.  Commission 
r.  United  States  Exp.  Co.  81  Minn.  90.  50 
L.R.A.  669,  83  Am.  St.  Rep.  366,  83  N.  W. 
465 — State  ex  rel.  Bee  Bldg.  Co.  y.  Savage, 
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65  Neb.  759,  91  N.  W.  716— Beaafort  Coun- 
ty V.  Old  Dominion  S.  S.  Co.  128  N.  C.  560, 
39  S.  E.  18. 

273.  A  state  tax  upon  property  which  a 
foreign  express  company  owns  and  operates 
within  the  state  sustained.  Adams  Exp.  Co. 
V.  Kentucky,  166  U.  S.  171,  17  Sup.  Ct. 
Rep.  527,  41 :  960 
Adams    Exp.    Co.   v.   Ohio    State    Auditor, 

166  U.  S.  185,  17  Sup.  Ct.  Rep.  604, 

41 :  965 
Cited  in  Union  Refrigerator  Transit  Co.  v. 
Lynch,  177  U.  S.  152,  44  L.  ed:  710,  20  Snp. 
Ct.  Rep.  631 — Eidman  y.  Martinez,  184  U.  S. 
582,  46  L.  ed.  700,  22  Sup.  Ct.  Rep.  515 — 
State  ex  rel.  Armour  Packing  Co.  y.  Steph- 
ens,  146  Mo.  681,  69  Am.  St.  Rep.  625,  48 
S.  W.  929 — Ridpath  v.  Spolcane  County,  23 
Wash.  439,  63  Pa.  261. 

274.  The  rolling  stock  of  the  Baltimore  & 
Ohio  Railroad  Company,  a  Maryland  cor- 
poration employed  in  the  operation  of  other 
railroads  in  Virginia,  by  virtue  of  leases  or 
contracts,  is  not  taxable  under  Va.  Laws 
1881-82,  chap.  119,  which  apply  only  to 
Virginia  corporations.  Marye  v.  Baltimore 
&  O.  K  Co.  127  U.  S.  117,  8  Sup.  Ct.  Rep. 
1037,  32:  94 
Cited  In  Pullman*s  Palace  Car  Co.  v.  Board  of 

Assessors,  65  Fed.  209 — Goodwin  y.  New 
York,  N.  H.  &  H.  R.  Co.  124  Fed.  359. 

c.  Telegraph  Companies  and  Messages. 

Telegraph  Companies  Aided  by  Federal  Gov- 
ernment, see  supra,  158,  159. 

Valuation  of,  see  infra,  546,  547. 

Taxation  of,  as  Affecting  Commerce,  see 
Commerce,  III.  d,  11. 

275.  Telegraph  companies  receiving  the 
benefit  of  state  laws  for  the  protection  of 
their  property  and  rights  are  liable  to  be 
taxed  upon  their  real  or  personal  property 
as  any  person  would  be.  Western  tJ.  Teleg. 
Co.  V.  Atty.  Gen.  125  U.  S.  530,  8  Sup.  Ct. 
Rep.  961,  31 :  790 
Leloup  V.  Mobile,  127  U.  S.  640,  8  Sup.  Ct. 

Rep.  1380,  32:  311 

Distinguiifhed  in  People  ex  rel.  Pennsylvania  R. 

Co.  V.  Wemple,  138  N.  Y.  15,  19  L.R.A.  699, 

33   N.   E.   720. 
Cited  in  Western  U.  Teleg.  Co.  v.  Taggart,  lO-T 

U.  S.  14,  41  L.  ed.  54,  16  Sup.  Ct.  Rep.  1054 

— Eidman  v.  Martinez,  184  U.  S.  582,  46  L. 

ed.  700.  22  Sup.  Ct.  Rep.  515 — Rnckgaber  v. 

Moore.  104  Fed.  950 — Bain  v.  Richmond  &  D. 

R.  Co.  105  N.  C.  363,  8  L.R.A.  300.  3  Inters. 

Com.  Rep.   150,  18  Am.  St.  Rep.  912,   11   S. 

E.  311 — Com.  V.  Tombler  Grocery  Co.  6  Pa. 

Dist.  R.  9. 

Messages. 

Official  Message,  see  supra,  164. 
As  Aflfecting  Commerce,  see  Commerce, 
282-284. 

276.  The  power  to  tax  the  occupation  of 
a  foreign  telegraph  company  cannot  be  ex- 
ercised by  a  state  by  placing  a  specific  tax 
on  each  message  sent  out  of  the  state,  or 
sent  by  public  officers  on  the  business  of  the 
United  States.  Western  U.  Teleg.  Co.  v. 
Texas,  105  U.  S.  460,  26:  1067 
Cited  in  Plckard  v.  Pullman  Southern  Car  Co. 


117  U.  S.  49,  29  L.  ed.  790,  6  Sup.  Ct.  Rep. 
635— Leloup  v.  Mobile,  127  U.  S.  646,  32  I- 
ed.  313.  2  Inters.  Com.  Rep.  137,  8  Sup.  Ct. 
Rep.  1380 — Western  U.  Teleg.  Co.  v.  Ala- 
bama Bd.  of  Assessment  (Western  U. 
Teleg.  Co.  v.  Seay)  132  U.  S.  473, 
33  L.  ed.  409,  2  Inters.  Com.  Rep. 
757,  10  Sup.  Ct.  Rep.  161 — Lottery  Case 
(Champion  v.  Ames)  188  U.  S.  351,  47  L.  ed. 
499,  23  Sup.  Ct.  Rep.  321— Atty.  Gen.  v. 
Western  U.  Teleg.  Co.  33  Fed.  130 — Western 
U.  Teleg.  Co.  v.  Charleston,  56  Fed.  422 — 
Moore  v.  Eufaula,  97  Ala.  673,  11  So.  921 — 
San  Francisco  v.  Western  U.  Teleg.  Co.  96 
Cal.  147,  17  L.R.A.  304.  31  Pac.  10— State 
V.  AUgeyer,  110  La.  840,  34  So.  798— lU 
Pennsylyania  Teleph.  Co.  48  N.  J.  Bq.  93. 
27  Am.  St.  Rep.  462,  20  Atl.  846— Western 
U.  Teleg.  Co.  v.  State,  62  Tex.  631— Wall  v. 
Norfolk  &  W.  R.  Co.  52  W.  Va.  496,  64  !«. 
R.A.  509,  94  Am.  St.  Rep.  948,  44  S.  E.  294. 


d.  Franchises  and  Intangible  Property* 

Uniformity  in  Taxation,  see  supra,  66-69. 
Federal  Franchises,  see  supra,  160-162. 
Effect  of  Corporate  Ownership   of   Federal 

Securities,  see  supra,  236-238. 
Franchise  of  Interstate   Bridge,   see   infra, 

345,  346. 
Exemption  from  Franchise  Tax,  see  infra, 

381. 
Valuation  of,  see  infra,  533,  548. 
As  Affecting  Commerce,  see  Commerce,  IIL 

d,  376,  377. 
Due  Process  in  Taxation  of,  see  Constitu- 
tional Law,  538,  539. 
Due  Process  in  Valuation  of  Franchise,  see 

Constitutional  Law,  531. 
Impairment  of  Contract  Obligations  aa  to, 

see  Constitutional  Law,  1362, 1363. 
Presumption  as  to,  see  Evidence,  350. 
Removal  to  Federal  Court  of  Suit  Involving 

Right  to  Tax  Franchise,  see  Removal 

of  Causes,  211. 
See  also  supra,  135,  247;  infra,  353. 

277.  Franchises  are  property,— often  very 
valuable  and  productive  property, —  and  are 
as  properly  objects  of  taxation  as  any  other 
property.  Veazie  Bank  v.  Fenno,  8  Wall. 
533,  19:  482 
Cited  In  Galf  &  S.  I.  R.  Co.  v.  Hewes,  183  U. 

S.  77,  46  L.  ed.  91,  22  Sup.  Ct.  Rep.  26 — 
Porter  v.  Rockford.  R.  I.  &  St.  L.  R.  Co.  76 
III.  574— State  v.  Franklin  Coanty  Sav.  Bank 
&  T.  Co.  74  Vt.  258,  42  Atl.  10C9— Commercial 
Electric  Light  &  P.  Co.  v.  Judson,  21  Wash. 
56,  57  L.R.A.  89,  56  Pac.  829 — State  ex  rel. 
Milwaukee  Street  R.  Co.  v.  Anderson,  90 
Wis.  561.  63  N.  W.  746. 

278.  Whenever  separate  articles  of  tang- 
ible property  are  joined  together,  not  simply 
by  a  unity  of  ownership,  but  in  a  unity  of 
use,  there  is  not  infrequently  developed  a 
property,  intangible  though  it  may  be,  which 
in  value  exceeds  the  aggregate  of  the  value 
of  the  separate  pieces  of  tangible  property, 
and,  as  such,  is  taxable.  Adams  Exp.  Co. 
V.  Ohio  State  Auditor,  166  U.  S.  185,  17 
Sup.  Ct.  Rep.  604,  41 :  965 
Diitinguithed  In  Hart  v.  Smith,  159  Ind.  101. 

58  L.R.A.  954,  95  Am.  St.  Rep.  280,  64  N.  E. 
661. 
Cited  in  Detroit  Cltlsens'  Street  B.  Co.  ▼.  De- 
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trolt,  125  Mich.  601,  84  Am.  St.  Rep.  589, 
85  N.  W.  96. 

279.  Corporate  franchises  are  valid  sub- 
jects for  state  taxation.  Henderson  Bridge 
Co.  V.  Kentucky,  166  U.  S.  150,  17  Sup.  Ct. 
Rep.  532,  41 :  953 
Cited  In  Coulter  y.  Louisville  Bridge  Co.  114 

Ky.  47,  70  S.  W.  29 — People  ex  rel.  Brooklyn 
City  R.  Co.  V.  Ncff,  19  App.  Div.  593,  46  N. 
Y.   Supp.  385. 

280.  The  franchises  of  a  private  corpora- 
tion are  proper  subjects  of  taxation.  Ham- 
ilton Mfg.  Co.  V.  Massachusetts,  6  Wall. 
632,  18:  904 
Cited  In  Farrlngton  v.  Tennessee,  95  U.  S.  687, 

24  Ij.  ed.  560 — Plummer  y.  Coler,  178  U.  S. 
126,  44  L.  ed.  1005,  20  Sup.  Ct.  Rep.  829— 
Murdock  y.  Ward,  178  U.  S.  147,  44  L.  ed. 
1013,  20  Sup.  Ct.  Rep.  775 — Snyder  y.  Bett- 
man,  100  U.  S.  254,  47  L.  ed.  1037,  23  Sup. 
Ct.  Rep.  803 — Drlscoll  y.  Green,  59  N.  H. 
105 — People  v.  Home  Ins.  Co.  92  N.  T.  341. 

281.  It  is  competent  for  a  state  to  impose 
a  franchise  tax  upon  a  corporation  for  the 
privileges  conferred  by  its  charter,  irrespec- 
tive of  what  disposition  the  institution  has 
made  of  its  funds,  or  in  what  manner  they 
have  been  invested.  Provident  Inst,  for  Sav. 
v.  Massachusetts,  6  Wall.  611,  18:  907 
Cite4  In  Home  Ins.  Co.  v.  New  York,  134  U. 

S.  602,  33  L.  ed.  1030,  10  Sup.  Ct.  Rep. 
593— Wallace  y.  Myers.  4  L.R.A.  173,  38  Fed. 
186— State  v.  Philadelphia,  W.  &  B.  R.  Co. 
45  Md.  380,  24  Am.  Rep.  511 — Insurance  Co. 
of  N.   A.  v.  Com.  35   Pbila.   Leg.   Int.   366. 

282.  Franchise  taxes  on  corporations  have 
been  imposed  and  levied  by  the  legislature 
under  the  state  Constitution  of  Massachu- 
setts for  a  period  of  more  than  fifty  years; 
and  the  practice  has  uniformly  received  the 
sanction  of  the  highest  judicial  authorities 
of  the  state.  Such  exactions  are  upheld,  not 
as  proportional  rates  and  taxes,  but  as  a 
duty  or  excise  on  commodities,  as  the  term 
is  used  in  the  state  Constitution.  Provi- 
dent Inst,  for  Sav.  v.  Massachusetts,  6  Wall. 
611,  18:  907 

283.  By  the  term  ''corporate  franchise  or 
business,*'  in  a  statute  taxing  such  franchise, 
is  meant  the  right  or  privilege  of  being  a 
corporation, — that  is,  of  doing  business  in  a 
corporate  capacity.  Home  Ins.  Co.  v.  New 
York,  134  U.  S.  594,  10  Sup.  Ct.  Rep.  593, 

33:  1025 
Cited  In  Ashley  v.  Ryan,  153  U.  8.  442,  38  L. 
ed.  777,  4  Inters.  Com.  Rep.  668,  14  Sup. 
Ct.  Rep.  865 — Lumberyllle  Delaware  Bridge 
Co.  y.  State  Assessors  (State  Lumberville 
Delaware  Bridge  Co.,  Prosecutors,  y.  State 
Assessors)  55  N.  J.  L.  537,  26  Atl.  711. 

284.  The  franchise  to  do  is  an  independ- 
ent franchise,  or,  rather,  a  combination  of 
franchises  embracing  all  things  which  a 
corporation  is  given  power  to  do;  and  this 
power  is  as  much  a  thing  of  value  and  a 
part  of  the  intangible  property  of  the  cor- 
poration as  the  franchise  to  be,  and  consti- 
tutes a  substantive  matter  of  taxation  in 
every  state  in  which  such  franchises  are  ex- 
ercised  in  connection   with  tangible   prop- 


erty.   Adams  Exp.  Co.  v.  Ohio  State  Audi- 
tor, 166  U.  S.  185,  17  Sup.  Ct.  Rep.  604, 

41 :  965 
Cited  In  Thomas  v.  Cincinnati,  N.  0.  &  T.  P.  R. 
Co.  93  Fed.  691 — London  &  S.  F.  Bank  y. 
Block,  117  Fed.  005— Wells,  F.  &  Co.'s  Ex- 
press y.  Crawford  County,  63  Ark.  588,  37 
L.R.A.  375,  40  S.  W.  710. 

285.  A  franchise  granted  by  a  state  is  sub- 
ject to  taxation  by  the  state.  Central  P. 
R.  Co.  V.  California,  162  U.  S.  91,  16  Sup. 
Ct.  Rep.  766,  40:  903 
Cited    in     Western    U.    Teleg.     Co.    v.     Tag- 

gart,  163  U.  S.  17,  41  L.  ed.  55,  16 
Sup.  Ct  Rep.  1054 — Henderson  Bridge 
Co.  v.  Kentucky,  166  U.  S.  153,  41 
L.  ed.  954,  17  Sup.  Ct.  Rep.  532 — Keokuk  & 
H.  Bridge  Co.  y.  Illinois,  175  U.  S.  632,  44 
L.  ed.  302,  20  Sup.  Ct.  Rep.  205 — United 
States  Trust  Co.  v.  Mercantile  Trust  Co.  31 
•  CCA.  444,  59  U.  S.  App.  330,  88  Fed.  157 
— Moody  y.  Shaw,  173  Mass.  378.53  N.  E. 
891 — ^Jackson  y.  Corporation  Commission,  130 
N.  C  420,  42  S.  E.  123. 

286.  The  franchise  of  a  bank  is  corporate 
property,  and  is  taxable,  if  a  price  has  nut 
been  paid  for  it,  as  the  consideration  for  its 
use  during  the  continuance  of  the  charter. 
Gordon  v.  Appeal  Tax  Court,  3  How.  133, 

11:  529 
Cited  in  West  Rlyer  Bridge  Co.  v.  Dlx,  6  How. 
542,  12  L.  ed.  549— New  York  v.  Tax  &  A. 
Comrs.  4  Wall.  259,  18  L.  ed.  850 — Athens 
City  Waterworks  Co.  y.  Athens,  74  Ga.  416 
— Pacific  R.  Co.  y.  Cass  County,  53  Mo.  27 
— ^Easton  Bank  v.  Com.  10  Pa.  450 — Erie  R. 
Co.  v.  Com.  66  Pa.  87,  5  Am.  Rep.  351 — 
Erie  R.  Co.  v.  Com.  8  Brewst.  (Pa.)  372 
— Lewis  y.  German  town  N.  &  P.  R.  Co.  16 
Phlla.  627. 

287.  A  state  can  levy  an  excise  tax  upon 
a  railroad  corporation  for  the  privilege  of 
exercising  its  franchises  within  the  state. 
Maine  v.  Grand  Trunk  R.  Co.  142  U.  S.  217, 
12  Sup.  Ct.  Rep.  121,  163,  35:  994 
Distinguished  in  Tide  Water  Pipe  Co.  y.  State 

Assessors,  57  N.  J.  L.  519,  27  L.R.A.  685,  31 
Atl.  220 — People  ex  rel.  Pennsylyania  R.  Co. 
y.  Wemple,  138  N.  Y.  15,  19  L.R.A.  699. 
35  N.  E.  720 — People  ex  rel.  Pennsylyania 
R.  Co.  v.  Knight,  171  N.  Y.  872,  98  Am. 
St.  Rep.  610,  64  N.  E.  152. 
Cited  in  Ashley  y.  Ryan,  153  U.  S.  446,  38  L. 
ed.  778,  4  Inters.  Com.  Rep.  670,  14  Sup.  Ct. 
Rep.  865 — Hooper  y.  California,  155  U.  S. 
652,  39  L.  ed.  298,  5  Inters.  Com.  Rep.  615. 
15  Sup.  Ct.  Rep.  207 — Moore  v.  Eufaula,  97 
Ala.  673,  11  So.  921— Western  U.  Teleg.  Co. 
y.  Taggart,  141  Ind.  293,  60  L.R.A.  693,  40 
N.  K.  1051 — Lewlston  &  A.  R.  Co.  y.  Grand 
Trunk  R.  Co.  97  Me.  269,  54  Atl.  750— Peo- 
ple ex  rel.  Pennsylvania  R.  Co.  y.  Knight, 
171  N.  Y.  355.  98  Am.  St.  Rep.  610,  64  N. 
E.  152 — People  ex  rel.  Connecting  Terminal 
R.  Co.  y.  Miller.  178  N.  Y.  198,  70  N.  E. 
472— State  v.  French,  109  N.  C.  726,  20 
Am.  St.  Rep.  590,  14  S.  B.  383 — Com  v. 
H.  C.  Tombler  Grocery  Co.  6  Pa.  Dist.  R.  9. 

288.  The  franchise  to  huild  and  run  a 
street  railway  is  as  much  subject  to  taxation 
as  any  other  property.  New  Orleans  City  &. 
Lake  R.  Co.  v.  New  Orleans,  143  U.  S.  192, 
12  Sup.  Ct.  Rep.  406,  36:  121 
Cited  In   Savannah,  T.  &  I.  of  H.   R.  Co.  v. 

Savannah,  198  U.  S.  399,  49  L.  ed.  1100,  25 
Sup.  Ct  Rep.  690 — Africa  v.  Knoxyllle,  70 


5516 


TAXES,  I.  c,  3,  d. 


Fed.  734 — ^Maestri  y.  Board  of  Assessors.  310 
La.  528,  34  So.  658 — Southwestern  Teleg.  & 
Teleph.  Co.  v.  San  Antonio,  32  Tex.  Civ. 
App.  102,  78  3.  W.  85». 

289.  The  word  "franchise"  as  used  in  Ky. 
Stat.  1894,  §  4077,  providing  for  taxes  on 
the  franchise  of  every  "corporation,  com- 
pany, or  association  having  ar  exercising 
any  special  or  exclusive  privilege  or  fran- 
chise not  allowed  by  law  to  natural  persons, 
or  performing  any  public  service,"  is  not 
emploved  in  a  techiical  sense;  but  constru- 
ing this  section  with  §§  4078-4081  it  is 
plain  that  the  legislature  intended  that  the 
entire  property,  tangible  and  intangible,  of 
all  foreign  and  domestic  corporations  and  all 
foreign  and  domestic  companies  possessing 
no  franchise  should  be  valued  as  an  entire- 
ty, the  value  of  the  tangible  property  be  de- 
ducted, and  the  value  of  the  intangible 
property  thus  ascertained  be  taxed  under 
these  provisions.  Adams  Exp.  Co.  v.  Ken- 
tucky, 166  U.  S.  171,  17  Sup.  Ct.  Rep.  527, 

41 :  960 
Cited  in  Henderson  Bridge  Co.  v.  Kentucky,  166 
U.  S.  156,  41  L.  ed.  955,  17  Sup.  Ct.  Rep. 
532 — Owensboro  Nat.  Bank  ▼.  Owensboro,  173 
U.  S.  669,  43  li.  ed.  852,  19  Sup.  Ct.  Rep. 
537 — Bank  of  Kentucky  v.  Stone,  88  Fed. 
395— First  Nat.  Bank  ▼.  Stone,  88  Fed.  411— 
Thomas  v.  Cincinnati,  N.  O.  &  T.  P.  R.  Co. 
93  Fed.  591 — Louisville  Tobacco  Warehouse 
Co.  V.  Com.  106  Ky.  168,  57  L.R.A.  36, 
49   S.  W.   1069. 

290.  The  taxation  of  intangible  property 
which  has  not  been  taxed  as  tangible  prop- 
erty is  not  in  violation  of  Ky.  Const.  §  172, 
requiring  all  nonexempt  property  to  be  as- 
sessed at  its  fair  cash  value,,  or  $  174,  re- 
quiring it  to  be  taxed  in  proportion  to  its 
value,  and  that  corporate  property  shall  pay 
the  same  rate  of  taxation  paid  by  individ- 
ual property.  Adams  Exp.  Co.  v.  Kentucky, 
166  U.  S.  171,  17  Sup.  Ct.  Rep.  527. 

41 :  960 

Editorial  notes. 

[What  property  is  part  of  the  franchise 
of  a  corporation  for  purposes  of  taxation. 
17  L.R.A.  92. 

Taxation  of  corporate  franchises  in  Unit- 
ed States.     57  L.KA.  33.] 

Distinction  from  property  tax. 

291.  State  laws  requiring  savings  soci- 
eties to  pay  annually  into  the  state  treas- 
ury a  sum  equal  to  %  of  1  per  cent  on  de- 
posits imposes  a  franchise  tax,  and  not  a 
tax  upon  property.  Society  for  Savings  v. 
Coite,  6  Wall.  594,  18:897 
Provident  Inst,  for  Sav.  v.  Massachusetts, 

6  Wall.  611,  18:  907 

Cited  in  Provident  Inst.  v.  Massachusetts,  6 
Wall.  622,  18  L.  ed.  910— State  Freight  Tax 
Case  (Philadelphia  &  R.  Co.  v.  Pennsylvania) 
15  Wall.  272,  21  L.  ed.  161— Cook  v.  Penn- 
sylvania. 97  U.  S.  572,  24  L.  ed.  1017— Pol- 
lock V.  B'armers*  Loan  &  T.  Co.  157  U.  S.  570, 
39  L.  ed.  817,  15  Sup.  Ct.  Rep.  673 — New 
York  V.  Roberts,  171  U.  S.  664,  43  L.  ed. 
326,  19  Sup.  Ct.  Rep.  58 — Oakland  Sugar 
Mill  Co.  V.  Fred  W.  Wolf  Co.  55  C.  C.  A. 
99.  118  Fed.  245 — Southern  Bldg.  &  L.  As- 
so.  V.  Norman,  98  Ky.  300.  31  L.R.A.  42, 
56  Am.  St.  Rep.  367,  32  S.  W.  952 — State  v. 
Philadelphia,   W.  ft  B.   R.  Co.  45  Md.  380, 


24  Am.  Rep.  511 — State  v.  Central  Sav.  Bank. 
67  Md.  295,  10  Atl.  290— Re  Suffolk  Sav. 
Bank,  151  Mass.  107,  23  N.  E.  728— State 
V.  Western  U.  Teleg.  Co.  73  Me.  530— Pin- 
gree  v.  Auditor  General  (Plngrec  v.  Dlx) 
120  Mich.  106,  44  L.R.A.  686,  78  N.  W.  1025 
— Western  U.  Teleg.  Co.  v.  Fremont,  .39  Neb. 
711,  26  L.R.A.  704,  5  Inters.  Com.  Rep. 
61,  58  N.  W.  415 — Driscoll  v.  Green,  59 
N.  H.  105— People  ex  rel.  United  States 
Aluminium  Printing  Plate  Co.  v.  Knight,  174 
N.  Y.  482.  63  L.R.A.  90,  67  N.  E.  65 — Phila- 
delphia Contrlbutionship  v.  Com.  98  Pn.  ."iS — 
Com.  V.  New  York,  L.  K.  &  W.  R.  Co.  l.'O 
Pa.  241,  24  Atl.  609— Kniselv  v.  Cotterol, 
196  Pa.  618.  46  Atl.  861— Philadelphia  &  R. 
R.  Co.  V.  Com.  4  Brewst.  (Pa.)  212— Nash- 
ville V.  Thomas,  5  Coldw.  603 — Western  U. 
Teleg.  Co.  v.  Richmond,  26  Gratt.  20 — State 
V.  Bradford  Sav.  Bank  &  T.  Co.  71  Vt.  238, 
44  Atl.  349. 

292.  A  state  law  requiring  certain  corpor- 
ations to  pay  annually  a  tax  of  one  and 
one  sixth  per  cent  on  the  excess  of  the  mar- 
ket value  of  their  capital  stock  over  the 
value  of  their  real  estate  is  not  a  property 
tax,  but  a  franchise  tax,  and  is  valid.  Ham- 
ilton Mfg.  Co.  V.  Massachusetts,  6  Wall.  632, 

18:904 
Cited  In  Home  Ins.  Co.  v.  New  York.  134  U. 
S.  605,  33  L.  ed.  1031,  10  Sun.  Ct.  Rep.  593— 
Covington  &  C.  Bridge  Co.  v.  Kentucky,  154 
U.  S.  210,  38  L.  ed.  966.  4  Inters.  Com.  Rep. 
653,  14  Sup.  Ct.  Rep.  1087— Pollock  v.  Far- 
mers' Loan  &  T.  Co.  157  U.  S.  576,  39  L. 
ed.  817,  15  Sup.  Ct.  Rep.  673 — State  v.  Stone- 
wall  Ins.  Co.  89  Ala.  337,  7  So.  753 — Ryan 
V.  Leavenworth  County,  30  Kan.  190,  2  Pac. 
156 — Newton  v.  Atchison,  31  Kan.  153,  47 
Am.  Rep.  486,  1  Pac.  288 — St.  Charles  StrePt 
R.  Co.  V.  Board  of  Assessors.  51  La.  Ann.  461. 
26  So.  90 — State  v.  Western  U.  Teleg.  Co. 
73  Me.  529 — State  v.  Maine  C.  R.  Co.  74 
Me.  384 — PIngree  v.  Auditor  General  (Pln- 
gree  v.  Dlx)  120  Mich.  106,  44  L.R.A.  686. 
78  N.  W.  1025 — People  ex  rel.  Piatt  v.  Wem- 
ple.  52  Hun.  444,  5  N.  Y.  Supp.  581— Char- 
lotte, C.  &  A.  R.  Co.  V.  GlbUea,  27  S.  C.  404. 
4   S.  E.  49. 

293-4.  The  state  tax  imposed  on  a  bridge 
over  the  Ohio  river  is  not  a  franchise  tax, 
but  a  tax  on  the  intangible  property  of  the 
bridge  company  located  within  the  state. 
Henderson  Bridge  Co.  v.  Kentucky,  166  U. 
S.  150.  17  Sup.  Ct.  Rep.  532,  41:  953 

Cited  in  Adams  Exp.  Co.  v.  Kentucky,  166  U. 
S.  184,  41  L.  ed.  96.'3,  17  Sup.  Ct.  Rep.  .'27— 
Owensboro  Nat.  Bank  v.  Owensboro.  17:!  V. 
S.  671,  43  L.  ed.  853,  19  Sup.  Ct.  Rep.  5.'i7— 
Keokuk  &  H.  Bridge  Co.  v.  Illinois.  175  U.  S. 
632.  44  L.  ed.  302,  20  Sup.  Ct.  Rep.  205— 
Bank  of  Kentucky  v.  Stone,  88  Fed.  .19,V- 
Louisville  &  J.  Ferry  Co.  v.  Com.  104  Ky. 
736,  47  S.  W.  877 — Ix)ulsvllle  Tobecco  Ware- 
house Co.  V.  Com.  106  Ky.  167,  57  L.R.A. 
36,  49  S.  W.  1069. 

Franchises  held  or  enjoyed  by  foreign 
corporation. 

As  Affecting  Commerce,  see  Commerce, 

111.  d,  376. 
State  Decision  that  Railroad  was  Doing 

Business  in  the  State  as  Binding 

on  Federal  Courts,  see  Courts,  1859. 
Propriety  of  Injunction  as  Remedy,  see 

Injunction,  I.  k. 
See  also  supra,  269. 

295.  A  foreign  railroad  company,  authoi^ 
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ized  by  statute  to  lease  lines  of  road  in 
the  state,  is  taxable  therein  upon  its  cap- 
ital stock  and  franchises  so  far  as  they  are 
fairly  represented  by  the  leased  property, 
although  there  has  been  no  formal  subscrip- 
tion to  the  capital  stock,  or  any  formal  rec- 
og^tion  in  the  state  of  the  lessee  company. 
Indianapolis  &  St.  L.  R.  Co.  v.  Vance,  96 
U.  S.  450,  24:  752 

296.  The  franchises  and  intangible  prop- 
erty of  an  interstate  bridge  company  are 
taxable  at  the  domicil  of  the  owner.  Hen- 
derson Bridge  Co.  v.  Kentucky,  166  U.  S. 
150,  17  Sup.  Ct.  Rep.  532,  41 :  953 
Cited  In  Liverpool  &  L.  &  G.  Ins.  Co.  v.  Board 

of  Assessors,  51  La.  Ann.  1034,  45  L.R.A. 
527,  72  Am.  St.  Rep.  483,  25  So.  970— Rid- 
path  T.  Spokane  County,  23  Wash.  439,  68 
Pac  261. 

4.  I^raperty   of   Indiann   or   on   Indian 

Lands, 

Uniformity  of  Taxation,  see  supra,  54-56. 
Exemption  from  Taxation,  see  infra,  364. 

297.  The  lands  belonging  to  the  tribe  oi 
Shawnee,  Wea,  and  Miami  Indians,  residing 
in  Kansas,  are  not  taxable  by  the  state 
Blue  Jacket  v.  Johnson  County  (Kansas  In- 
dians) 5  Wall.  737,  18:  667 
Yellow  Beaver  v.   Miami    County    (Kansas 

Indians)  5  Wall.  757,  18:  673 

Distinguiahed  In  Taylor  v.  Vandcgrlft,  126  Ind. 

328,  25  N.  E.  548. 
Explained  in  Pennock  y.  Franklin  County,  103 
n.   S.  48,  26  L.  ed.  369. 

Cited  in  Re  New  York  Indians  (Fellows  y..  Den- 
nlfiton)  5  Wall.  769,  18  L.  ed.  712— United 
States  V.  McBratney,  104  U.  S.  624,  26  L. 
ed.  870— Elk  v.  Wllklns,  112  U.  S.  100,  28 
L.  ed.  645,  5  Sup.  Ct.  Rep.  41 — United  States 
▼.  Kagama,  118  U.  S.  384,  30  L.  ed.  231,  0 
Sup.  Ct.  Rop.  1109 — Ward  v.  Race  Horse,  163 
U.  S.  515,  41  L.  ed.  248,  16  Sup.  Ct.  Rep. 
1076— Draper  y.  United  States,  164  U.  S.  243, 
41  L.  ed.  420,  17  Sup.  Ct.  Rep.  107— .Tones 
V.  Meehan.  175  U.  S.  11,  44  L.  ed.  54,  20 
Sup.  Ct.  Rep.  1 — Stearns  y.  Minnesota,  179 
U.  S.  249.  45  L.  ed.  170,  21  Sup.  Ct.  Rep. 
73— United  States  v.  Choctaw  Nation,  170 
U.  S.  531,  45  L.  ed.  306,  21  Sup.  Ct.  Rep. 
149— Re  Heff,  197  U.  S.  506,  49  L.  ed.  856, 
25  Sup.  Ct.  Rep.  500 — Ex  parte  Forbes,  1 
Dill.  365,  Fed.  Cas.  No.  4,921 — Mungosah  v. 
Stelnbrook.  3  Dill.  419,  Fed.  Cas.  No.  9,924— 
Peck  V.  Miami  County,  4  Dill.  371,  B'ed. 
Cas.  No.  10,891— Ex  parte  Reynolds,  6  Dill. 
400.  Fed.  Cas.  No.  11,719— Swope  y.  Purdy, 
1  Dill.  350.  Fed.  Cas.  No.  13,704 — United 
States  y.  43  Gallons  of  Whiskey,  Fed.  Cas. 
No.  15,136 — United  States  v.  Payne,  4  Dill. 
389.  Fed.  Cas.  No.  16.01 4~Uni ted  States  v. 
Sa-coo-da-cot,  1  Abb.  (U.  S.)  383,  Fed.  Cas. 
No.  16,212 — United  States  y.  Yellow  Sun, 
1  Dill.  276,  Fed.  Cas.  No.  16.212— United 
States  V.  Reese,  5  Dill.  409,  Fed.  Cas.  No.  16,- 
137 — Wau-pe-man-qua  y.  Aldrlch,  28  Fed. 
404 — Benson  y.  United  States.  44  Fod.  182 
— Eells  V.  Ross.  12  C.  C.  A.  207,  29  U.  S.  App. 
59.  64  Fed.  420 — Re  Race  Horse,  70  Fed.  610 
— Laughton  y.  Nadeau.  75  Fed.  793 — United 
States  V.  HIggins,  103  Fed.  350— Y-ta-tah- 
wah  y.  Rebock.  105  Fed.  258 — Re  Blackbird, 
109  Fed.  142 — Me-shing-gome-sia  v.  State, 
86  Ind.  316 — Allen  County  y.  Simons.  129  Ind. 
198,  13  L.R.A.  514,  28  N.  E.  420 -Parker  v. 
Wlnsor,     S.Kan.     367— Miami     County     y. 


Brackenridge,  12  Kan.  115 — Frederick  v. 
Gray,  12  Kan.  521 — Missouri  Rlyer,  Ft.  S. 
&  G.  R.  Co.  y.  Morris,  13  Kan.  315 — Clark 
y.  Libbey,  14  Kan.  438 — Maynes  y.  Veale. 
20  Kan.  389 — Brown  y.  Steele,  23  Kan.  673 
— State  y.  O'Loughlln,  29  Kan.  23 — Dickin- 
son County  y.  Baldwin,  29  Kan.  542 — Mc- 
Gannon  y.  Stralghtlege,  32  Kan.  525,  4  Pac. 
1042— O'Brien  y.  Bugbee,  46  Kan.  10,  26 
Pac.  428 — Hannon  y.  Taylor.  57  Kan.  6,  45 
Pac.  51 — Dunbar  y.  Green,  66  Kan.  564,  72 
Pac.  243 — Kobogum  y.  Jackson  Iron  Co.  76 
Mich.  507,  43  N.  W.  602 — Auditor  General  v. 
Williams,  94  Mich.  187,  53  N.  W.  1097— 
Earl  y.  Godley  (Earl  y.  Wilson)  42  Minn. 
362,  7  L.  R.  A.  126,  18  Am.  St.  Rep.  517, 
44  N.  W.  254— Stete  v.  Campbell,  53  Minn. 
359,  21  L.R.A.  174.  55  N.  W.  553— State  ex 
rel.  Truman  y.  McKenney,  18  Ney.  192,  2 
Pac.  171 — United  States  v.  Joseph,  1  N.  M. 
602— Re  Narragansett  Indians,  20  R.  I.  771, 
40  Atl.  347— State  y.  Doxtater,  47  Wis.  293, 
2  N.  W.  439 — Moore  y.  Sweetwater  County, 
2  Wyo.  22. 

298.  The  taxes  assessed  by  the  laws  of 
the  state  of  New  York  upon  the  three  In- 
dian reservations  (Buffalo  Creek,  Allegany, 
and  Cattaraugus)  are  illegal  and  void,  as  in 
conflict  with  the  tribal  rights  of  the  Seneca 
Nation,  as  guaranteed  to  it  by  treaties  with 
the  United  States.  Fellows  v.  Denniston 
(New  York  Indians)  5  Wall.  761,  18:  708 
Distinguithed    in    United    States    v.    Sa-coo-dn- 

cot,  1  Abb.  (U.  S.)  383,  Fed.  Cas.  No.  16,212. 

Cited  in  Elk  y.  Wllklns,  112  U.  S.  100,  28  L. 
ed.  645,  5  Sup.  Ct.  Rep.  41— Ward  y.  Race 
Horse,  163  U.  S.  515,  41  L.  ed.  248,  16  Sup. 
Ct.  Rep.  1076 — United  States  v.  Rickert,  188 
U.  S.  439,  47  L.  ed.  537,  23  Sup.  Ct.  Rep. 
478 — Re  Race  Horse,  70  Fed.  610 — Me-shlng- 
gome-sla  v.  State,  36  Ind.  318 — Missouri  Riv- 
er, Ft.  S.  &  G.  R.  Co.  y.  Morris,  13  Kan. 
315 — Dunbar  y.  Green,  66  Kan.  566,  72  Pac. 
243 — Seneca  Nation  of  Indians  y.  Christy,  49 
Hun,  529,  2  N.  T.  Supp.  546 — Buffalo,  R.  & 
P.  R.  Co.  v.  Lavery,  75  Hun,  400,  27  N.  Y. 
Supp.  443 — Re  Narragansett  Indians,  20  R. 
I.  771,  40  Atl.  347 — Page  v.  Pierce  County, 
25  Wash.  12,  64  Pac.  801 — Moore  v.  Sweet- 
water County,  2  Wyo.  22. 

299.  That  the  Wea  Indians  voluntarily 
seek  the  courts  of  Kansas  for  redress  of 
wrongs  does  not  confer  upon  that  state  the 
right  to  tax  them.  Yellow  Beaver  v.  Miami 
County    (Kansas  Indians)   5  Wall.  757, 

18:  673 

300.  The  fact  that  personal  property  is  on 
an  Indian  reservation  does  not  exempt  it 
from  taxation  by  a  state  or  territory  with- 
in which  the  reservation  is  located.  Thomas 
V.  Gay,  169  U.  S.  264,  18  Sup.  Ct.  Rep.  340, 

42:  740 
Cited  in  Wagoner  v.  'fivans,  170  U.  S.  588,  42 
L.  ed.  115r»,  18  Sup.  Ct.  Rep.  730 — Foster  v. 
Pryor,  189  U.  S.  329,  47  L.  ed.  837.  23 
Sup.  Ct.  Rep.  549 — Gay  v.  Thomas,  7  Okla. 
188,  54  Pac.  444— Noble  y.  Amoretti,  11  Wyo. 
249,   71   Pac.   879. 

Allotted  lands  and  improvements. 

Capacity  of  United  States  as  Trustee 
Of  Indians  to  Enjoin  Illegal  Tax, 
see  Injunction,  203. 

301.  Permanent  improvements  on  lands  al- 
lotted to  Indians  in  severalty,  under  the  act 
of  February  8,  1887    (24  Stflt.  at  L.  389 
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chap.  119),  the  5th  section  of  which  re- 
quires the  United  States  to  hold  such  lands 
in  trust  for  the  allottees  for  twenty-tivc 
years,  and  then,  unless  the  time  shall  be 
extended  by  the  President,  convey  the  fee 
free  from  any  charge  or  encumbrance,  cannot 
be  taxed  by  a  state  as  personal  property. 
United  States  v.  Rickert,  188  U.  S.  432,  23 
Sup.  Ct.  Rep.  478,  47:  532 

Cited  In  Montana  Catholic  Missions  v.  Mis- 
soula County,  200  U.  S.  127,  50  L.  ed.  402, 
26  Sup.  Ct.  Rep.  197 — United  States  v.  Thurs- 
ton County,  74  C.  C.  A.  428,   143  Fed.  290. 

302.  A  state  may  not  tax  lands  allotted 
to  Indians  in  severalty,  under  the  act  of 
February  8,  1887  (24  Stat,  at  L.  389,  chap. 
119),  the  5th  section  of  which  requires  the 
United  States  to  hold  such  lands  in  trust 
for  the  allottees  for  twenty-five  years,  when, 
unless  the  time  shall  be  extended  by  the 
President,  they  shall  be  conveyed  free  from 
any  charge  or  encumbrance,  and  declares 
that  any  conveyance  thereof,  or  any  con- 
tract touching  the  same,  before  the  expira- 
tion of  such  period,  shall  be  absolutely  null 
and  void.  United  States  v.  Rickert,  188 
U.  S.  432,  23  Sup.  Ct.  Rep.  478,  47:  532 
Cited  in  National  Bank  v.  Anderson,  77  C.  C. 

A.  262,  147  Fed.  90. 

303.  Land  allotted  under  an  Indian  treaty 
which  exempts  such  land  from  levy,  sale,  or 
forfeiture  until  the  state  legislature  shall, 
with  the  consent  of  Congress,  remove  the  re- 
striction, can  no  longer  escape  taxation  after 
the  Indian  patentee  has  become  a  citizen 
under  the  act  of  February  8,  1887  (24  Stat, 
at  L.  388,  chap.  119),  which,  in  addition  to 
the  grant  of  citizenship,  provides  that  "In- 
dians to  whom  allotments  have  been  made 
shall  have  the  benefit  of,  and  be  subject  to, 
the  laws,  both  civil  and  criminal,  of  the 
state  or  territory  in  which  they  may  re- 
side," and  the  ten  years  during  which  Con- 
gress, by  the  act  of  March  3,  1893  (27  Stat, 
at  L.  612,  633,  chap.  209),  postponed  the 
operation  of  the  provision  of  Wash.  Laws 
1889,  1890,  p.  499,  granting  the  power  of 
alienation  "in  like  manner  and  with  like 
effect  as  any  other  person  may  do  under 
the  laws  of  the  United  States  and  of  this 
state,"  and  removing  all  restrictions  in  ref- 
erence thereto,  have  expired.  Goudy  v. 
Meath,  203  U.  S.  146,  27  Sup.  Ct.  Rep.  48, 

51:  130 

304.  A  mixed  or  half-blood  Indian  of  the 
tribe  of  Sacs  and  Foxes,  to  whom  a  patent 
for  land  was  issued  under  article  17  of  the 
Treaty  of  1868,  by  which  the  tribe  ceded 
all  their  lands  in  Kansas  to  the  United 
States,  is  not  entitled  to  exemption  from 
taxation  on  the  lands  thus  held  by  a  title 
carrying  with  it  absolute  ownership,  with 
the  right  of  free  disposition.  Pennock  v. 
Franklin  County,  103  U.  S.  44,  26:  367 
Cited  in  Elk  v.  Wilkins,  112  U.  S.  100.  28  L. 

ed.  645,  5  Sup.  Ct.  Rep.  41 — Wau-pe-man-qua 
T.  Aldrich.  28  Fed.  495— Allen  County  v.  Si- 
mons, 129  Ind.  109.  13  L.R.A.  514,  28  N.  E. 
420 — Auditor  General  v.  Williams.  94  Micb. 
186.  r»3  N.  W.  1097 — Frazee  v.  Spokane  Coun- 
ty, 29  Wash.  291.  69  Pac.  779. 


Personalty  famished  to  allottees. 

305.  Cattle,  horses,  and  other  property 
of  like  character  furnished  by  the  United 
States  to  Indian  allottees,  under  the  act 
of  February  8,  1887  (24  Stat,  at  L.  389, 
chap.  119),  in  order  to  enable  them  to  main- 
tain themselves  while  the  land  should,  under 
I  5  of  that  act,  be  held  in  trust  by  the  Unit- 
ed States  for  their  sole  use  and  benefit,  are 
not  subject  to  state  taxation.  United  States 
V.  Rickert,  188  U.  S.  432,  23  Sup.  Ct.  Rep. 
478,  47:  532 

Railroads  In  Indian  conntry. 

306.  The  right  of  a  territory  to  tax  a 
railroad  includes  that  portion  of  tlie  road 
which  crosses  an  Indian  reservation  under 
permission  of  Congress.  Maricopa  &  P.  R 
Co.  V.  Arizona,  156  U.  S.  347,  15  Sup.  Ct. 
Rep.  391,  39:  447 
Cited  in  Thomas  v.  Gay.  169  U.  3.  273,  42  U 

ed.  744,  18  Sup.  Ct.  Rep.  340 — Gay  v.  Tbo- 
mas,  5  Okla.  14,  46  Pac.  578. 

Cattle  s:razed  In  Indian  country. 

Uniformity  of  Taxation,  see  supra,  56. 
See  also  supra,  '60S, 

307.  A  territorial  tax  upon  the  cattle  of 
lessees  grazing  on  an  Indian  reservation  uii> 
der  a  lease  from  the  Indians  is  too  remota 
and  indirect  to  be  deemed  a  tax  on  the  land 
or  privileges  of  the  Indians  or  on  interstata 
commerce  or  as  an  interference  with  the 
legislative  power  of  Congress.  Thomas  ▼. 
Gay,  169  U.  S.  264,  18  Sup.  Ct.  Rep.  340, 

42:  740 

308.  Nonresident  owners  of  cattle  graz- 
ing within  an  Indian  reservation  in  an  im- 
organized  county  cannot  object  to  the  taxa- 
tion thereof  in  the  organized  county  to 
which  the  lands  are  attached  for  judicial 
purposes  on  the  ground  that  this  constitutes 
taxation  without  representation  and  that 
they  derive  no  benefit  from  the  expenditure 
of  the  moneys  accruing  from  the  tax,  since 
they  may  have  some  advantage  in  the  im- 
provement of  the  roads  and  in  the  preva- 
lence of  law  and  order  in  the  communities 
adjacent  to  their  property  and  in  the  pro- 
vision for  schools  and  for  the  care  of  the 
poor  and  insane.  Thomas  v.  Gay,  169  U.  S. 
264,  18  Sup.  Ct.  Rep.  340,  42:  740 

309.  The  taxation  of  cattle  kept  for  grajs- 
ing  purposes  upon  Indian  reservations  in 
Oklahoma,  imder  leases  authorized  by  Con- 
gress on  condition  that  Indians  shall  be  em- 
ployed in  herding  the  cattle,  does  not  vio- 
late the  rights  of  the  Indians  or  invade  the 
jurisdiction  and  control  of  the  United  States 
over  them  and  their  lands.  Wagoner  ▼. 
Evans,  170  U.  S.  588,  18  Sup.  Ct.  Rep.  730, 

42:  1154 
Cited  in  Cosier  ▼.  McMillan,  22  Mont.  489.  56 
Pac.  965. 

310.  Cattle  within  the  protection  of  the 
laws  of  Oklahoma,  but  situated  on  an  In- 
dian reservation  which  is  attached  to  an 
organized  county,  may  be  subjected  to  taxa- 
tion for  county  purposes  as  well  as  for  ter- 
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ritorial  and  judicial  purposes.    Wagoner  v. 
Evans,  170  U.  S  .588,  18  Sup.  Ct.  Rep.  730, 

42:  1154 
Cited  in   GrunM>t  y.   Spalding,   104   Wis.   208, 
78  N.  W.  606. 

311.  Chickasaw  legislation  imposing  an 
annual  privilege  or  permit  tax  on  live  stock 
owned  or  held  by  noncitizens  within  the  lim- 
its of  the  Chickasaw  Nation,  which  has  re- 
ceived the  approval  of  the  governor  of  such 
nation  and  the  sanction  of  the  President  of 
the  United  States,  made  by  the  act  of  June 
28,  1898,  §  29  (30  Stat,  at  L.  505,  chap. 
517),  a  condition  of  its  validity,  is  not  re- 
pugnant to  the  Federal  Constitution.  J^Ior- 
ris  V.  Hitchcock,  194  U.  S.  384,  24  Sup.  Ct. 
Rep.  712,  48:  1030 

312.  The  Federal  Constitution  is  not  vio- 
lated by  regulations  promulgated  by  the  Sec- 
retary of  the  Interior  for  the  enforcement 
and  collection  of  the  annual  privilege  or  per- 
mit tax  on  live  stock  owned  or  held  by  non- 
citizens  within  the  territory  of  the  Chick- 
asaw Nation,  imposed  by  Chickasaw  legisla- 
tion which  had  received  the  approval  of 
the  governor  of  such  nation  and  the  sanction 
of  the  President  of  the  United  States,  made 
by  the  act  of  June  28,  1898  (30  Stat,  at  L. 
505,  chap.  517),  §  29  a  condition  of  its  va- 
iditv.  Morris  v.  Hitchcock,  194  U.  S.  384, 
24  Sup.  Ct.  Rep.  712,  43:  1030 
Cited  in  Buster  y.  Wright,  68  C.  C.  A.  517,  135 

Fed.   959 — Walker   y.   McLoud,   70   C.   C.   A. 
636,  138  Fed.  306. 

5.  Intoxicating  Liquors. 

Federal  Taxation  of,  see  Internal  Revenue, 
III.  j. 

License  Tax  on  Liquor  Traffic,  see  Intoxicat- 
ing Liquors,  II. 

313.  The   taxation   of  liquors   in  bonded 
warehouses  within  the  state,  provided  for  by 
Md.  Laws  1892,  chap.  704,  as  amended  by 
laws  1900,  chap.  320,  under  which  the  pro- 
prietors of  such  warehouses  were  required  to 
pay  the  taxes,  and  were  given  a  lien  on  the 
property  therefor,  is  within  the  powers  of 
the  state,  despite  the  facts  that  there  is  no 
specific  provision  giving  the  proprietor  who 
pays  the  taxes  a  right  to  recover  interest 
thereon,  that,  under  Federal  legislation,  dis- 
tilled spirits  may  be  left  in  a  warehouse  for 
several  years,  and  that  for  spirits  so  in  bond 
negotiable  warehouse  receipts  have  been  is- 
sued.   Carstairs  v.  Cochran,  193  U.  S.  10,  24 
Sup.  Ct.  Rep.  318,  48:  596 
Cited  In  Scottish  Union  &  Nat.  Ins.  Co.  v.  Bow- 
land.  196  U.  8.  620,  49  L.  ed.  623,  25  Sup 
Ct.  Rep.  845 — Buck  v.  Beach,  206  U.  S.  411, 
61   L.  ed.   1116,  27  Sup.  Ct.  Rep.  712 — An- 
derson   County    y.    Kentucky    Distilleries    & 
Warehouse  Co.  146  Fed.  1000. 

6.  Property    of  Nonresident;   Situs   of 

Property. 

Railroad  and  Express  Company  Property  in 
Several  States,  see  supra,  268-274. 

Apportionment,  between  Counties  Traversed, 
of  Tax  on  Railroad  Company,  see  infra, 
651-553. 


Liability  of  Alien  or  Non-resident  to  Per- 
sonal Tax,  see  infra,  729,  732. 

Situs  of  Property  Transferred  by  Will  or 
Otherwise,  see  infra,  733-736. 

Instrumentalities  of  Commerce  Qenerally, 
see  Commerce,  III,  d,  2. 

Of  Property  in  Transit,  see  Commerce,  466- 
470a. 

Due  Process  as  to,  see  Constitutional  Law. 
533-537. 

Presumption  as  to  Correctness  of  Assess- 
ment of  Refrigerator  Cars,  see  Evidence, 
450. 

Foreign  Residence  of  Person  Taxed  as 
Ground  for  Injunction,  see  Injunction, 
144,  146. 

Validity  as  to  Foreign  Bondholders  of  Fed- 
eral Tax  Paid  by  Railroad  Company,  see 
Internal  Revenue,  112. 

See  also  supra,  246. 

314.  The  power  of  taxation  by  any  state  is 
limited    to    persons,   property,   or  business 
within  its  jurisdiction.     Cleveland,  P.  &  A. 
R.  Co.  V.  Pennsylvania   (State  Tax  on  For- 
eign-held bonds)    15  Wall.  300,  21:  179 
Pittsburg,  Ft.  W.  &  C.  R.  Co.  v.  Pennsyl- 
vania,  16   Wall.   326,  21 :  189 
Tappan  v.  Merchants'  Nat.  Bank,  19  Wall. 
490.                                                        22:  189 
New  York,  L.  E.  &  W.  R.  Co.  v.  Pennsyl- 
vania, 153  U.  S.  628,  14  Sup.  Ct.  Rep.  952. 

38:  846 
Cited  in  Adams  Exp.  Co.  v.  Ohio  State  Auditor, 
165  U.  S.  231,  41  L.  ed.  600,  17  Sup.  Ct. 
Rep.  305 — New  Orleans  v.  Stempel,  175  U. 
S.  314,  44  L.  ed.  178,  20  Sup.  Ct.  Rep.  110— 
Blackstone  v.  Miller,  188  U.  S.  206,  47  L.  ed. 
445,  23  Sup.  Ct.  Rep.  277 — Carstairs  v.  Coch- 
ran, 193  U.  S.  16,  48  L.  ed.  597,  24  Sup.  Ct. 
Rep.  318 — Forbes  v.  Gracey,  Fed.  Cas.  No.  4,- 
024 — Michigan  C.  R.  Co.  v.  Slack,  Fed.  Cns. 
No.  0,527a — Central  Trust  Co.  v.  Chattanooga, 
R.  &  C.  R.  Co.  68  Fed.  689 — Mooney  v.  Bn- 
ford  &  G.  Mfg  Co.  84  U.  S.  App.  581,  72  Fed. 
39 — Ormsby  v.  Ottman,  29  C.  C.  A.  298,  56 
U.  S.  App.  510,  85  Fed.  495 — Walker  v.  Jack. 
31  C.  C.  A.  464,  60  TJ.  S.  App.  124,  88  Fed. 
578 — ^Ruckgaber  v.  Moore,  104  Fed.  949 — 
Western  Assur.  Co.  v.  Halllday,  110  Fed. 
263 — Pyle  v.  Brenneman,  60  C.  C.  A.  411. 
122  Fed.  789 — Western  Assur.  Co.  v.  ITalll- 
day,  61  C.  C.  A.  273.  126  Fed.  259— WoRtem 
Assur.  Co.  y.  Halllday.  127  Fed.  834 — Boyd 
y.  Selma.  96  Ala.  152,  16  L.R.A.  733,  11 
So.  303— Louisville  &  N.  R.  Co.  y.  Nash,  118 
Ala.  486,  41  L.R.A.  332,  72  Am.  St.  Rep.  181. 
23  So.  825 — Territory  v.  Delinquent  Tax  List, 

3  Ariz.  180.  24  Pac.  182 — Germanla  Trust 
Co.  v.  San  Francisco,  128  Cal.  601,  61  Pac. 
178 — Everett  v.  Connecticut  Mut.  L.  Ins.  Co 

4  Colo.  App.  514,  36  Pac.  616 — Hathaway  v. 
Choury.  14  Colo.  App.  484,  60  Pac.  674 — 
Minneapolis  &  N.  Elevator  Co.  y.  Traill  Coun- 
ty, 9  N.  D.  216,  50  L.R.A.  269,  82  N.  W.  727 
— National  Bank  v.  Furtlck,  2  Marv.  (Del.) 
54,  44  L.R.A.  118,  69  Am.  St.  Rep.  99,  42  Atl. 
479 — Geor)?la  State  BIdg.  &  L.  Asso.  v.  Sa- 
vannah, 109  Ga.  72,  35  S.  E.  67 — Goldgart  v. 
People,  106  III.  29 — Channel  v.  Capen.  46 
111.  App.  239 — Lancashire  Ins.  Co.  v.  Corbett, 
62  111.  App  245 — United  States  Exp.  Co.  v. 
People,  80  111.  App.  451 — Foresman  v.  Byms, 
68  Ind.  254 — Seward  v.  Rising  Sun,  79  Ind. 
35.3 — Dykes  v.  I^ckwood  Mortg.  Co.  2  Kan. 
App.  26,  43  Pac.  268 — Glbblns  v.  Adamson,  f^ 
Kan.  App.  93,  48  Pac.  871— Pittsburg  C.  C.  & 
St.  L.  R.  Co.  V.  Bartcls,  108  Ky.  222,  66  S. 
W.    157 — Liverpool   &   L.   ft    G.   Ins.    Co.  v. 
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Board  of  Assessors,  51  La  Add.  1030,  45  L. 
B.  A.  525,  7i2  Am.  St.  Rep.  483,  25  So.  970 — 
Comptolr  Nat.  D'Escompte  r.  Board  of  As- 
sessors, 52  La.  Ann.  1329,  27  So.  801 — Au> 
gusta  y.  Kimball,  91  Me.  607,  41  L.R.A.  47G. 
40  Atl.  666 — Appeal  Tax  Court  v.  Patterson, 
50  Md.  367— Klein  v.  French.  57  Jkllss.  670— 
Wyeth  Hardware  &  Mfg.  Co.  v.  H.  F.  Lang 
&  Co.  127  Mo.  246,  27  L.R.A.  653,  48  Am.  St. 
Rep.  626,  29  S.  W.  1010 — Corn  v.  Cameron, 
19  Mo.  App.  583 — Wyeth  Hardware  &  Mfg. 
Co.  V.  Lang,  54  Mo.  App.  153 — Berry  v. 
Windham,  59  N.  H.  290,  47  Am.  Rep.  202— 
Re  Whiting,  2  App.  Div.  592,  38  N.  Y.  Supp. 
131 — Re  Houdayer,  3  App.  Dlv.  476,  38  N. 
Y.  Supp.  323 — New  York  v.  McLean,  57  App. 
Div.  602,  68  N.  Y.  Supp.  606 — Re  Preston, 
75  App.  Dlv.  252,  78  N.  Y.  Supp.  91— Re 
Swift,  137  N.  Y.  85,  18  L.R.A.  712,  32  N.  E. 
1096 — Re  Bronson,  150  N.  Y.  5,  34  L.R.A. 
241,  55  Am.  St.  Rep.  632,  44  N.  E.  707— 
New  York  v.  Mclean,  170  N.  Y.  385,  63  N.  E. 
380— Bradley  v.  Bauder,  36  Ohio  St.  34,  38 
Am.  Rep.  547 — Tappen  v.  Merchants'  Nat 
Bank,  3  Luzerne  I^pal  Reg.  73 — Com  v.  Glou- 
cester Ferry  Co.  15  Phlla.  622,  38  Phlla.  Leg. 
Int.  34 — Insurance  Co.  of  N.  A.  v.  Com.  87  Pa. 
184,  30  Am.  Rep.  352 — Com.  v.  Gloucester 
Ferry  Co.  98  Pa.  117 — Com.  v.  Standard  Oil 
Co.  101  Pa.  145— Smalls  Estate,  151  Pa.  7. 
25  Atl.  23 — Mercantile  Trust  &  D.  Co.  v. 
Mellon,  196  Pa.  178,  46  Atl.  308— South 
Nashville  Street  R.  Co.  v.  Morrow,  87  Tenn. 
432.  2  L.R.A.  861,  11  S.  W.  348— Com.  v.  Wil- 
liams. 102  Va.  785,  47  S.  E.  867— State  v. 
Sponaugle,  46  W.  Va.  419,  43  L.R.A.  780,  32 
8.  B.  283. 

315.  The  right  of  the  state,  in  which  per- 
sonal property  is  situated,  to  tax  it,  is  not 
affected  by  the  fact  that  the  owner  resides 
in  another  state,  which  taxes  him  for  the 
same  property  as  a  part  of  his  general  es- 
tate attached  to  his  person.     Coe  v.  Errol, 
116  U.  S.  517,  6  Sup.  Ct.  Rep.  475,    29:  715 
Cited  in  Pullman's  Palace  Car  Co.  v.  Pennsyl- 
vania,   141  U.  S.  23,  35  L   ed.  616,  3  Inters. 
Com.  Rep.  599,  11  Sup.  Ct.  Rep.  876 — Savings 
&  Loan  Soc.  v.  Multomah  County,  169  U.  S. 
427,  42  L.  ed.  805.   18  Sup.  Ct.  Rep.  392— 
Bristol  V.  Washington  County,  177  U.  S.  145, 
44  L.  ed.  707,  20  Sup.  Ct.  Rep.  585— Black- 
stone  V.  Miller.  188  U.  S.  204,  47  L.  ed.  444, 
23  Sup.  Ct.  Rep.  277 — Kidd  v.  Alahama,  188 
U.   S.  732,  47   L.   ed.  672,   23   Sup.   Ct.  Rep. 
401 — Carstairs  v.  Cochran,  193  U.  S.  16,  48 
L.  ed.  597,  24  Sup.  Ct.  Rep.  318 — Ruckgaher 
V.  Moore,  104  Fed.  950 — Hudson  v.  Miller,  10 
Kan.  ADp.  536,  63  Pac.  21 — Grlggsby  Constr. 
Co.  V.  Freeman,  108  La.  439,  58  L.R.A.  351, 
32  So.  399 — Corry  v.  Baltimore,  96  Md.  322, 
103  Am.  St.  Rep.  364,  53  Atl.  942 — Bacon  v. 
State  Tax   Comrs.    126   Mich.   24,   60  L.R.A. 
352,   86  Am.   St.  Rep.   524,  85  N.  W.   307— 
Winkloy  v.   Newton.  67  N.  H.  83,  35  L.R.A. 
757,  36  Atl.  610 — Nathan  v.  Spokane  County, 
35  Wash.  33.  65  L.R.A.  340,  102  Am.  St.  Rep. 
888.  76  Pac.  521. 

316,  The  power  of  taxation,  however  vast 
in  its  character  and  searching  in  its  extent, 
is  necessarily  limited  to  subjects  within  the 
jurisdiction  of  the  state.    These  subjects  are 
persons,  property,  and  business.     Gloucester 
Ferrv  Co.  v.  Pennsylvania,  114  U.  S.  196. 
5  Sup.  Ct.  Rep.  826,  29:  158 
Cited  in  Atlantic  A  P.  Tcleg.  Co.  v.   Philadel- 
phia, 190  U.  S.  162,  47  Fed.  999,  23  Sup.  Ct. 
Rep.  817 — Jack  v.  Walker,  79  Fed.  141 — Fos- 
ter-Cherry   Commission    Co.    v.    Caskey,    66 
Kan.  603,  72  Pac.  2G8— Louisville  &  J.  Ferry 


Co.  V.  Com.  108  Ky.  723.  67  8.  W.  624 — 
Bain  V.  Richmond  &  D.  R.  Co.  105  N.  i\ 
365,  8  L.R.A.  300,  3  Inters.  Com.  Rep.  150. 
18  Am.  St.  Rep.  912,  11  S.  E.  311. 

317.  The  corporation  of  Alexandria  has 
power  to  tax  the  lots  and  lands  of  nonresi- 
dents. Alexander  v.  Alexandria,  5  Cranch. 
1-  3:  19 

Editorial  note. 

[Place  of  taxation,  for  trust  property. 
20  L.R.A.  151.]  ' 

Personalty  generally. 

Cattle  Grazing  in  Indian  Ck)untry,  see 

supra,  308,  311-312. 
See  also  Commerce,  221. 

318.  Personal  property,  in  the  absence  of 
a  statute  to  the  contrary,  follows  the  per- 
son of  the  owner,  and  has  its  situs  at  his 
domicil.  But  for  the  purposes  of  taxation 
it  may  be  separated  from  him,  and  he  mar 
be  taxed  on  its  account  at  the  place  where 
it  is  actually  located.  Tappan  v.  Merchant.^' 
Nat.  Bank,  19  Wall.  490,  22:  189 
Distinguished  In  Ruckgaber  v.  Moore,  104  Fed. 

949. 

Cited  In  Pullman's  Palace  Car  Co.  v.  Pennsyl 
vania,  141  U.  S.  23,  35  L.  ed.  616,  3  Inters. 
Com.  Rep.  699,  11  Sup.  Ct.  Rep.  876 — Sav 
ings  &  L.  Soc.  y.  Multnomah  County,  169  U. 
S.  427,  42  L.  ed.  805,  18  Sup.  Ct.  Rep.  392— 
New  Orleans  v.  Stempel,  175  U.  S.  320,  44  L, 
ed.  180.  20  Sup.  Ct.  Rep.  110— Bristol  t. 
Washington  County,  177  U.  S.  144.  44  L.  e<l. 
706,  20  Sup.  Ct.  Rep.  585 — Eldman  y.  Mar- 
tinez, 184  U.  S.  582,  46  L.  ed.  701,  22  Sup. 
Ct.  Rep.  515 — Mason  v.  Beebe,  44  Fed.  559 — 
Central  Trust  Co.  v.  Chattanooga,  R.  ft  C.  R. 
Co.  68  Fed.  689— Jack  y.  Walker,  79  Fed.  141 
— Atchison,  T.  &  S.  F.  R.  Co.  y.  Maggard,  6 
Colo.  App.  94,  39  Pac.  985 — State  y.  Travel- 
ers' Ins.  Co.  73  Conn.  274.  57  L.R.A.  489. 
47  Atl.  299 — Goldgart  y.  People,  106  III. 
29 — Ottawa  County  y.  Nelson,  19  Kan.  24r». 
27  Am.  Rep.  101— Pullen  y.  Hillman.  84  Me. 
132,  30  Am.  St.  Rep.  340,  24  Atl.  795— Au- 
gusta y.  Kimball,  91  Me.  609.  41  L.R.A.  477. 
40  Atl.  666 — State  y.  Shaw,  21  Nev.  220,  I'll 
Pac.  321 — Morrison  y.  Manchester,  58  N.  II. 
551 — Winkley  v.  Newton,  67  N.  H.  83.  35  L. 
R.A.  757,  36  Atl.  610— North  Carolina  R. 
Co.  y.  Alamance,  91  N.  C.  457 — Grant  v 
Jones,  39  Ohio  St.  514 — Gallatin  y.  Alexan- 
der, 10  Lea,  476 — South  Nashville  Street  R. 
Co.  y.  Morrow,  87  Tenn.  429,  2  L.R.A.  8G0. 
11  S.  W.  348— St.  Albans  v.  National  Car 
Co.  67   Vt.  81. 

319.  For  the  purpose  of  taxation,  per- 
sonal property  may  be  separated  from  its 
owner,  and  he  may  be  taxed,  on  its  account. 
at  the  place  where  it  is,  although  not  the 
place  of  his  own  domicil.  Pullman's  Palace 
Car  Co.  V.  Pennsylvania,  141  U.  S.  18,  11 
Sup.  Ct.  Rep.  876,"^  35:  613 
Cited  In  Adams  Exp.  Co.  v.  Ohio  State  Auditor. 

166  U.  S.  224,  41  L.  ed.  979,  17  Sup.  Ct.  Rep. 
604— Chicajro,  R.  I.  &  P.  R.  Co.  v.  Sturr«, 
174  U.  S.  714,  43  L.  ed.  1145,  19  Sup.  Ct. 
Rep.  797 — New  Orleans  v.  Stempel.  175  U.  S. 
321,  44  L.  ed.  180,  20  Sup.  Ct.  Rep.  IIO — 
Bristol  y.  Washington  County,  177  U.  S.  144, 
44  L.  ed.  706,  20  Sup.  Ct.  Rep.  585 — l)ooh>v 
v.  Pease,  180  U.  S.  129,  45  L.  ed.  459.  21  Sup, 
Ct.  Rep.  308 — Eldman  v.  Martinez.  184  IT.  « 
582,  46  L.  ed.  700,  22  Sup.  Ct.  Rep.  515 — 
Blackstone  v.  Miller,  188  U.  S.  204,  47  L.  ed. 
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444,  23  Sup.  Ct.  Rep.  277 — Carstairs  y.  Coch- 
ran,  193  U.  S.  16,  48  L.  ed.  507,  24  Sup.  Ct. 
Rep.  318 — Brigga  y.  Stroud,  58  Fed.  710 — 
Jack  y.  Walker,  79  Fed.  141 — Ruckgaber  v. 
Moore,  104  Fed.  950— Yost  y.  I^ke  Erie 
Transp.  Co.  60  C.  C.  A.  512,  112  Fed.  747— 
Hall  y.  American  Refrigerator  Transit  Co.  24 
•Colo.  297,  56  L.R.A.  91,  65  Am.  St.  Rep.  223, 
51  Pac.  421— Buck  y.  Miller,  147  Ind.  601, 
37  L.R.A.  390,  47  N.  B.  8— Foster-Cherry 
Commission  Co.  y.  Caskey,  66  Kan.  604,  72 
Pac.  268 — Corry  y.  Baltimore,  96  Md.  322, 
103  Am.  St  Rep.  364,  53  Atl.  942— Swedish- 
American  Nat.  Bank  y.  First  Nat.  Bank,  89 
Minn.  113,  99  Am.  St.  Rep.  549,  94  N.  W. 
218 — Re  Bronson,  150  N.  Y.  19,  34  L.R.A. 
U45,  55  Am.  St.  Rep.  632.  44  N.  B.  707— 
Lewis's  Estate,  203  Pa.  214,  52  Atl.  205— 
Casey's  Estate,  28  Pa.  Co.  Ct.  82 — Union  Re- 
frigerator Transit  Co.  y.  Lynch,  18  Utah,  387, 
48  L.R.A.  792,  55  Pac  639— Allen  y.  Com. 
98  Va.  84,  34  S.  E.  981. 

320.  Personal  property  is  liable  to  tax- 
Ation  in  the  locality  where  it  has  its  actual 
situs,  and  the  requisite  legislative  jurisdic- 
tion exists,  in  all  respects  as  if  the  pra 
prietor  were  a  resident  of  the  same  locality. 
«t.  Louis  V.  Wiggins  Ferry  Co.  11  Wall.  423, 

20:  192 
<Hied  In  Com.  y.  Standard  Oil  Co.  101  Pa.  146. 

321.  Personal  property  may  be  taxed  ei- 
ther at  the  domicil  of  its  owner,  or  at  the 
place  where  the  property  is  situated,  even 
if  the  owner  is  neither  a  citizen  nor  a  resi- 
lient of  the  state  which  imposes  the  tax. 
Savings  &  Loan  Soc.  v.  Multnomah  County. 
169  U.  S.  421,  18  Sup.  Ct.  Rep.  392,  42:  803 
4Jited  In  Bristol  v.  Washington  County,  177  U. 

S.  145,  44  L.  ed.  707,  20  Sup.  Ct.  Rep.  585 — 
Eldman  v.  Martinez,  184  U.  S.  582,  46  L. 
•ed.  700,  22  Sup.  Ct.  Rep.  615 — Allen  v.  Na- 
tional State  Bank,  92  Md.  513,  52  L.R.A. 
763,  84  Am.  St.  Rep.  617,  48  Atl.  78 — Corry 
Y.  Baltimore  96  Md.  322,  53  Atl.  942. 

«—  Editorial  notes. 

[Situs  of  tangible  personal  property  of 
domestic  corporations  in  United  States.  69 
KR.A.  431. 

Local  situs  within  the  state  of  tangible 
personal  property  of  nonresident  for  the 
purposes  of  local  taxation.  7  L.R.A.(N.S.) 
704.] 

l>ebts,  notes,  and  mortgages. 

Due  Process  as  to,  see  Constitutional 

Law,  533,  534. 
See  also  infra,  340. 

322.  Debts  are  not  property.  A  nonresi- 
•dent  creditor  of  a  city  cannot  be  said  to  be. 
by  virtue  of  a  debt  which  it  owes  him,  a 
holder  of  property  within  its  limits,  for 
purposes  of  municipal  taxation.  Murray 
V.  Charleston,  96  U.  S.  432,  24:  760 
iCited  to  Pyle  y.  Brenneman,  60  C.  C.  A.  411, 

122  Fed.  789 — Channel  v.  Capen,  46  111.  App. 
239 — Ames  Iron  Works  v.  Warren,  76  Ind. 
514,  40  Am.  Rep.  258 — Orr  y.  Llsso,  33  Ia. 
Ann.  478 — Anderson  y.  His  Creditors,  33 
La-  Ann.  1161 — Ralley  v.  Board  of  A-spssors, 
44  La.  Ann.  769,  11  So.  93 — Liverpool  &  L. 
&  O.  Ins.  Co.  y.  Board  of  Assessors,  51  La. 
Ann.  1030,  45  L.R.A.  525,  72  Am.  St.  Rep. 
483,  25  So.  970 — State  ex  rel.  Celpl  y.  Board 
of  Assessors,  46  La.  Ann.  146.  49  Am.  St. 
Jtep.  318.  15  So.  10— Comptolr  Nat.  D'Es- 
U.  S.  Dig.— 346 


compte  y.  Board  of  Assessors,  52  La.  Ann. 
1329,  27  So.  801— Williams  v.  Pope  Mfg.  Co. 
52  La.  Ann.  1439,  50  L.R.A.  825,  78  Am.  St. 
Rep.  300,  27  So.  851 — Baltimore  v.  Hussey, 
67  Md.  114,  9  Atl.  19— State  ex  rel.  O'Briant 
y.  Keokuk  &  W.  R.  Co.  153  Mo.  164,  77  Am.  St. 
Rep.  704,  54  S.  W.  559— Peerce  v.  KitxmlU- 
er,  19  W.  Va.  577. 

323.  A  debt,  for  purposes  of  taxation,  is 
situated  at  the  domicil  of  the  creditor,  al- 
though secured  by  mortgage  upon  real  estate 
situated  in  another  state.  Kirtland  v. 
Hotchkiss,  100  U.  S.  491,  25:  558 
Cited  in  Chicago,  R.  L  &  P.  R.  Co.  v.  Sturm, 

174  U.  S.  714,  43  L.  ed.  1145,  19  Sup.  Ct. 
Rep.  797 — New  Orleans  y.  Stempel,  175  U.  S. 
321,  44  L.  ed.  181,  20  Sop.  Ct.  Rep.  110— 
Taylor  v.  Life  Asso.  of  America,  13  Fed.  406 
— Hauf  v.  Wilson,  31  Fed.  389 — Central 
Tmst  Co.  v.  Chattanooga,  R.  &  C.  R.  Co.  68 
Fed.  689 — Jack  v.  Walker,  79  Fed.  139— 
W^alker  v.  Jack,  31  C.  C.  A.  464,  60  U.  S.  App. 
124,  88  Fed.  578 — Ruckgaber  y.  Moore,  104 
Fed.  950 — Pyle  v.  Brenneman,  60  C.  C.  A. 
411,  122  Fed.  789— Boyd  v.  Selma,  96  Ala. 
151,  16  L.B.A.  733,  11  So.  393— Louisville 
&  N.  B.  Co.  v.  Nash,  118  Ala.  486,  41  L.R.A. 
332,  72  Am.  St.  Rep.  181,  23  So.  825— Mac- 
key  V.  San  Francisco,  113  Cal.  398,  43  Pac. 
696— Re  Fair,  128  Cal.  614,  61  Pac.  184— 
Holbrook  v.  Ford,  153  111.  646,  27  L.R.A.  328, 
46  Am.  St.  Rep.  917,  39  N.  B.  1091— Dykes 
v.  Lockwood  Mortg.  Co.  2  Kan.  App.  228, 
43  Pac.  268 — Meyer  v.  Pleasant,  41  La.  Ann. 
646,  6  So.  258 — Liverpool  &  L.  &  G.  Ins.  Co. 
v.  Board  of  Assessors,  44  La.  Ann.  764,  16 
L.R.A.  59,  11  So.  91 — Augusta  v.  Kimball, 
91  Me.  609,  41  L.R.A.  477,  40  Atl.  666— 
American  Coal  Co.  v.  Allegany  County,  59 
Md.  194— Corry  v.  Baltimore,  96  Md.  322, 
103  Am.  St.  Rep.  364,  53  Atl.  942— Frothlng- 
ham  v.  Shaw,  175  Mass.  60,  78  Am.  St.  Rep. 
475.  55  N.  E.  623 — Detroit  v.  Lewis,  109 
Mich.  160,  32  L.R.A.  441,  66  N.  W.  938— 
People  ex  rel.  Jefferson  v.  Smith,  88  N.  Y. 
583 — North  Carolina  R.  Co.  y.  Alamance,  91 
N.  C.  457 — Bradley  v.  Bander,  36  Ohio  St. 
36,  38  Am.  Rep.  547 — Grant  v.  Jones,  39 
Ohio  St.  514 — Myers  v.  Seaberger,  45  Ohio 
St.  235,  12  N.  E.  396— South  Nashville 
Street  R.  Co.  v.  Morrow,  87  Tenn.  434,  2  L. 
R.A.  861,  11  S.  W.  348— Grundy  County  v. 
Tennessee  Coal,  Iron  &  R.  Co.  94  Tenn.  296, 
29  S.  W.  116— State  Bank  v.  Richmond,  79 
Va.  116 — State  ex  rel.  Dwinnell  v.  Gaylord, 
73  Wis.  325,  41  N.  W.  o2l— Bragg  v.  Gavnor, 
85  Wis.  488,  21  L.R.A.  168,  55  N.  W.  919. 

324.  Notes  and  mortprages  the  owner  of 
which  is  domiciled  in  another  state,  when 
they  are  kept  within  the  state  by  an  agent, 
may  be  subjected  to  taxation  by  the  laws  of 
the  state  in  which  they  are  held.  New  Or- 
leans V.  Stempel,  175  U.  S.  309,  20  Sup. 
Ct.  Rep.  110.  44:  174 
Cited  In   Carstairs  v.   Cochran.   103   U.   S.    10, 

48  L.  ed.  597,  24  Sup.  Ct.  Rep.  318 — Metro- 
politan L.  Ins.  Co.  V.  New  Orleans,  205  U. 
S.  400,  51  L.  ed.  856,  27  Sup.  Ct.  Uep.  409— 
Buck  V.  Beach,  206  U.  S.  404,  51  L.  ed.  lli;i. 
27  Sup.  Ct.  Rep.  712— Arnd  v.  Union  P.  R. 
Co.  57  CCA.  187,  120  L'ed.  915— London  & 
S.  F.  Bank  v  Block,  60  C  C  A.  138,  136  Fed. 
140 — Mackay  v.  San  Francisco,  128  Cal.  687, 
61  Pac.  382— Buck  v.  Beach,  1G4  Ind.  42, 
108  Am.  St.  Rep.  272,  71  N.  E.  963— Frank- 
fort V.  Fidelity  Trust  &  S.  V.  Co.  Ill  Ky. 
674.  64  S.  W.  441— State  v.  Lamont.  115  La. 
568,  39  So.  602— State  v.  London  &  N.  W. 
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American  Mortg.  Co.  80  Minn.  283,  83  N.  W. 
339. 

325.  The  Constitution  does  not  prohibit  a 
state  from  taxing  one  of  its  resident  citi 
zens  for  a  debt  held  by  him,  due  by  a  resi- 
dent of  another  state,  and  evidenced  by  the 
bond  of  the  debtor,  secured  by  deed  of  trust 
or  mortgage  upon  real  estate  situated  in  the 
sUte  in  which  the  debtor  resides.  Kirtland 
V.  Hotchkiss,  100  U.  S.  491,  25:  558 
Cited  In  Nevada  Bank  v.  Sedgwick,  104  U.  S. 

Ill  26  L.  ed.  704 — Territory  v.  Co-operative 
Bide.  &  L.  AS80.  10  N.  M.  347,  62  Pac.  1007 
— Kingsley  v.  Merrill,  122  Wis.  201,  67  L.R. 
A.  206,  99  N.  W.  1044. 

326.  Moneys  collected  as  interest  and 
principal  of  notes,  mortgages,  and  other  se- 
curities kept  within  the  state  for  use  or  re- 
investment, though  the  owner  is  domiciled 
in  another  state  and  the  moneys  are  depos- 
ited  in  a  bank  to  his  credit,  are  subject  to 
taxation  under  La.  acts  1890,  chap.  106  pro- 
vidinff  tor  taxation  of  credits  arising  from 
business  done  in  the  state,  at  the  business 
domicil  of  a  nonresident  owner,  his  agent,  or 
representative.  New  Orleans  ▼•  Stempel, 
175  U.  S.  309,  20  Sup.  Ct.  Rep.  110  44:  174 
Cited  in  Bristol  v.  Washington  County.  177  U. 

S  144,  44  L.  ed.  706,  20  Sup.  Ct.  Rep.  686— 
Eidman  v.  Martinez,  184  U.  8.  582.  46  L.  ed. 
701  22  Sup.  Ct.  Rep.  515— Blackstone  v. 
Miller,  188  U.  S.  203.  47  L.  ed.  444  23  Sup. 
Ct  Rep.  277— State  Assessors  v.  Comptolr 
Nat.  D'Escompte,  191  U.  S.  400,  48  L.  ed.  237. 
24  Sup.  Ct.  Rep.  109— Buck  v.  Beach.  206  U. 
S    411.  61  L.  ed.  1116.  27  Sup.  Ct.  Rep.  712 

Western  Assur.  Co.  ▼.  Halllday.  61  C.   C. 

A  273  126  Fed.  269 — Armour  Packing  Co.  v. 
tugusu.  118  Ga.  556.  46  S  E  443-Gilbert- 
8on  V.  Oliver.  129  Iowa,  672,  4  L.R.A.(N.8.) 
956,  105  N.  W.  1002— Corry  v.  Baltimore,  96 
Md.  322,  103  Am.  St.  Rep.  364,  53  Atl.  942— 
State  V.  Northern  P.  R.  Co.  95  Minn.  45,  102 
N  W  731 — Adams  v.  Colonial  &  u.  S.  Mortg. 
Ci.  82  Miss.  397.  100  Am.  St.  Rep.  633.  84 
So  482— Westphal  v.  New  York,  75  App.  Div. 
252.  78  N.  Y.  Supp.  56— People  ex  rel.  Burke 
V.  Wells,  184  N.  Y.  279.  77  N  E.  19-State  v 
Fidelity  &  D.  Co.  85  Tex.  Civ.  App.  217.  80 
S.  W.  644. 

327.  Investments  by  a  nonresident  of  the 
state  are  subject  to  taxation  under  the  laws 
of  the  state,  when  made  by  a  resident  agent 
who  is  employed  to  invest  and  reinvest 
moneys,  at  whose  office  the  loans  are  made 
pavable,  and  who  retains  the  mortgages  se- 
curing them,  and  to  whom  the  notes  taken 
for  the  loans  are  returned  from  time  to 
time,  whenever  required  for  the  purpose  of 
renewal,  collection,  or  foreclosure  of  securi- 
ties, notwithstanding  the  fact  that  the  notes 
are  sent  out  of  the  state  to  the  principal, 
and  the  agent  has  no  authority  to  execute 
satisfactions  of  mortgages.  Bristol  v.  Wash- 
ington County,  177  U.  S.  133,  20  Sup.  Ct 

Ren    685  ^'  ^" 

Cited  in  Eidman  v.  Martlnes,  184  U.S.  582  46 
L  ed.  701,  22  Sup.  Ct.  Rep.  515— Blackstone 
r.'  Miller,  188  U.  S.  204.  47  L.  ed.  444.  23 
Sun  Ct  Rep.  277— State  Assessors  v.  Comp- 
tZNai.  D'Escompte,  191  U-  «•  t?^'  ^^  L. 
ed.  230.  24  Sup.  Ct.  Rep.lOO-S^tt.h  Union 
&  Nat.  Ins.  Co.  v.  Rowland.  196  U.  S.  620, 
49  L.  ed.  623,  25  Sup.  Ct.  Rep.  345— Cun- 
nlus  V.  Reading   School   District,   198  U.  S. 


467,  49  L.  ed.  1129,  25  Sup.  Ct.  Rep.  721— 
Metropolitan  L.  Ins.  Co.  v.  New  Orleans,  205 
U.  S.  401.  51  L.  ed.  856,  27  Sup.  Ct.  Rep. 
499— Buck  V.  Beach,  206  U.  S.  403,  51  L.  ed. 
1113,  27  Sup.  Ct.  Rep.  712— Wells  v.  State, 
118  Ga.  656,  45  S.  E.  443— Frankfort  v.  Fi- 
delity Trust  &  S.  V.  Co.  Ill  Ky.  673,  64  S. 
W.  470 — Allen  v.  National  State  Bank.  92 
Md.  51.3.  52  L.R.A.  763.  84  Am.  St.  Rep. 
517,  48  Atl.  78— Corry  v.  Baltimore.  96  Md. 
322,  103  Am.  St.  Rep.  364,  53  Atl.  942— 
State  V.  London  &  N.  W.  American  Mortg. 
Co.  80  Minn.  283,  83  N.  W.  339— SUte  v. 
Western  U.  Teleg.  Co.  96  Minn.  23.  104  X. 
W.  567— Adams  v.  Colonial  &  U.  S.  Mortp. 
Co.  82  Miss.  397.  100  Am.  St.  Rep.  633,  34 
So.  482— New  York  v.  McLean,  57  App.  Div. 
608,  68  N.  Y.  Supp.  606— State  v.  Fidelity  k 
D.  Co.  35  Tex.  Civ.  App.  217.  80  S.  W.  544. 

328.  The  taxation  of  credits  arising  out  of 
loans  on  collateral  security  made  by  the  lo- 
cal agent  of  a  foreign  corporation,  who  re- 
tains the  collateral,  and,  as  evidence  of  the 
indebtedness,  takes  the  customer's  ao-called 
check,  which  is  regarded  as  an  overdraft, 
upon  which  the  customer  is  charged  interest 
and  which  is  finally  sent  to  the  home  office, 
to  which  the  money,  when  repaid,  is  remitted 
by  an  exchange  transaction  unless  reloancd 
by  the  local  agent  to  other  parties, — is  au- 
thorized by  the  provision  of  La.  acts  1898, 
No.  170,  fi  7,  for  the  Uxation  of  credite  aris- 
ing from  business  done  in  the  state  at  the 
business  domicil  of  a  nonresident  owner,  his 
agent  or  representative.  State  Assessors  v. 
Comptoir  National  D'Escompte,  de  Paris. 
191  U.  S.  388,  24  Sup.  Ct  Rep.  109,    4«:  232 

329.  A  state  is  not  forbidden  by  the  Fed- 
eral Constitution  to  tax  credits  arising  out 
of  loans  on  collateral  security  made  by  the 
local  agent  of  a  foreign  corporation,  who 
retains  the  collateral,  and,  as  evidence  of 
the  indebtedness,  takes  the  customer's  so- 
called  check,  which  is  regarded  as  an  over- 
draft, upon  which  the  customer  is  charged 
interest,  and  which  is  finally  sent  to  the 
home  office,  to  which  the  money,  when  re- 
paid, is  remitted  by  an  exchange  transaction 
unless  reloaned  by  the  local  agent  to  other 
parties.  State  Assessors  v.  Comptoir  Na- 
tional D'Escompte,  de  Paris,  191  U.  S.  388. 
24  Sup.  Ct.  Rep.  109.  48:  232 

Cited  In  Carstalrs  v.  Cochran,  193  U.  8.  16.  48 
L.  ed.  597.  24  Sup.  Ct.  Rep.  318— Scottish 
Union  &  Nat.  Ins.  Co.  v.  Bowland.  196  U.  S. 
620.  49  L.  ed.  623.  25  Sup.  Ct.  Rep.  345— 
Metropolitan  L.  Ins.  Co.  v.  New  Orleans, 
205  U.  S.  400,  51  L.  ed.  866.  27  Sup.  Ct  Rep. 
409— Buck  V.  Beach.  206  U.  S.  404.  51  L 
ed.  1115.  27  Sup.  Ct.  Rep.  712— Monongabe- 
la  River  Consol.  Coal  &  Coke  Co.  v.  Board  of 
Assessors,  115  La.  568.  2  L.R.A.(N.S.)  640. 
112  Am.  St  Rep.  276.  39  So.  601. 

—  Kditorial  notes. 

Situs  for  taxation  of  debts  evidenced  by 
notes  or  mortgages  held  by  agent  rcsidm| 
in  different  state  from  principal.         44:  174 

[Situs  for  taxation  of  debts  evidenced  by 
notes  and  mortgages.    16  L.R.A.  729. 

When  debt  may  have  situs  for  the  pur- 
pose of  taxation  apart  from  domicil  of  cred- 
itor, 2  L.R.A.(N.S.)    637.] 

Bonds  of  Interstate  railroads. 

I     330.  A   Pennsylvania   law   taxing  money 
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owing  by  solvent  debtors,  by  bond  or  other- 
wise, is  not  operative  upon  coupons  of  bonds 
of  a  railroad  company  lying  partly  without 
the  state,  which  railroad — ^\vithout  as  well 
as  within  the  state — is  pledged  for  their  pay- 
ment. Northern  C.  R.  Co.  v.  Jackson,  7 
Wall.  262,  19:  88 

Cited  In  St.  Lonis  v.  Wiggins  Ferry  Co.  11 
Wall.  432,  20  L.  ed.  195— Cleveland.  P.  &  A. 
R.  Co.  v.  Pennsylvnnla,  15  Wall.  318,  21  L. 
ed.  186— New  York.  L.  E.  &  W.  R.  Co.  v. 
Pennsylvania.  153  U.  S.  646,  38  L.  ed.  853 
14  Sup.  Ct.  Rep.  952— Wilmer  v.  Atlanta  & 
R.  Airline  R.  Co.  2  Wood.s.  455,  Fed.  Cas.  No. 
17.776— Au^ista  v.  Kimball.  91  Me.  607,  41 
Ii.R.A.  476.  40  Atl.  666 — Dyer  v.  Osborne.  11 
R.  I.  823,  23  Am.  Rep.  460. 

331.  Bonds  issued  by  a  railroad  company, 
and  held  by  nonresidents  of  the  state,  are 
property  beyond  the  taxing  power  of  that 
state,  although  secured  by  mortgage  exe- 
cuted simultaneously  with  the  bonds  upon 
property  within  the  state,  where,  under  the 
state  laws,  a  mortgage,  though  in  form  a 
conveyance,  is  a  mere  security  for  the  debt, 
and  transfers  no  estate  in  the  mort?aged 
premises.  Cleveland  P.  &  A.  R.  Co.  v.  Penn- 
sylvania (State  Tax  on  Foreign-held  Bonds) 
15  Wall.  300,  21:  179 

Pittsburg,  Ft.  W.  A  C.  R.  Co.  v.  Pennsvl- 
vania.  15  Wall,  326,  note,  21:  189 

CHted  In  Snvins^s  ft  L.  Soc.  v.  Multnomah  Coun- 
ty 169  TT.  S.  428,  42  L.  ed.  805,  18  Sup.  Ct. 
Rep.  392 — Dewey  v.  Pes  Moines,  173  U.  S. 
204.  43  L.  ed.  668,  19  Sun.  Ct.  Rep.  379— 
Jack  V.  Walker,  79  Fed.  139 — Ormsby  v.  Ott- 
man,  29  C.  0.  A.  298,  56  U.  S.  App.  610,  85 
Fed.  40.'? — Walker  v.  lack,  31  C.  C.  A.  464, 

60  U.  S.  App.  124.  88  Fed.  578— Mackny  v. 
San  Francisco,  113  Cal.  398.  45  Pac.  696 — 
Re  Fair.  128  Cal.  614,  61  Pac.  184— Mack«v 
T.  San  Francisco,  128  Cal.  681,  61  Pac.  382 
— Arapahoe  County  v.  Cutter,  3  Colo.  351— 
Scrtpps  V.  Board  of  Review,  183  III.  282,  55 
N.  E.  700— Buck  V.  Miller,  147  Ind.  502,  37 
L.R.A.  387,  62  Am.  St.  Rep.  436,  47  N.  E.  8 
— Ruck  V.  Miller,  147  Ind.  592.  37  L.R.A. 
887,  62  Am.  St.  Rep.  436,  47  N.  E.  8— Blain 
V.  Trby,  25  Kan.  501 — State  ex  rel.  Loulslnna 
Improv.  Co.  v.  Board  of  Assessors,  111  La. 
995,  36  So.  91— Meyer  v.  Pleasant,  41  La. 
Ann.  646,  6  So.  268 — Parker  v.  Strauss,  49 
La.  Ann.  1174,  22  So.  329— Allen  v.  National 
State  Bank,  92  Md.  517,  52  L.R.A.  704,  84 
Am.  St.  Rep.  517,  48  Atl.  78 — Frothlngham  v. 
Shaw.  175  Mass.  60,  78  Am.  St.  Rep.  475,  55 
N.  E.  62.3 — Detroit  v.  Board  of  Assessors 
(Detroit  V.  Rentz)  91  Mich.  91,  16  L.R.A.  66, 

61  N.  W.  787— Detroit  v.  I^wls,  109  Mich. 
160,  32  L,R.A.  441,  66  N.  W.  958 — Adams  v. 
Colonial  ft  U.  S.  Mort^.  Co.  82  Miss.  397, 
100  Am.  St.  Rep.  633,  34  So.  482 — Holland  v. 
Silver  Bow  County,  15  Mont.  462,  27  L.R.A. 
798,  39  Pac.  575 — State,  Darcy,  Prosecutrix, 
V-  Darcy.  51  N.  J.  L.  143,  2  L.R.A.  352,  16 
Atl.  160 — Re  Bronson.  1  App.  Dlv.  547,  37 
N.  Y.  Supp.  476 — Worthington  v.  Sebastian, 
25  Ohio  St.  10 — Guthrie  v.  Pittsburgh,  C.  ft 
St.  L.  R.  Co.  158  Pa.  438,  27  Atl.  1052 — 
Kirtland  v.  Hotchkiss,  36  Pbila.  Leg.  Int. 
488— Price  v.  Hunter,  45  Phila.  Leg.  Int. 
116 — Com.  V.  Delaware  Division  Canal  Co.  46 
Phila.  Leg.  Int.  192— Com.  v.  Lehigh  Valley 
R.  Co.  47  Phila.  Leg.  Int.  406— Price  v. 
Hunter,  21  W.  N.  C.  308— Stanton's  Estate. 
34  W.  N.  C.  892,  3  Pa.  Dist.  R.  371— Pull- 
man Southern  R.  Co.  v.  Gaines,  3  Tenn.  Ch. 
695— Ferria  v.  Kimble,  76  Tex.  480,  12  S.  W. 


680— Ohio  Valley  BIdg.  ft  L.  Asso.  v.  County 
Court,  42  W.  Va.  821,  20  S.  E.  203. 

Shares  of  stock. 

As  Affectinpf  Commerce,  see  Commerce, 
246,  275. 

332.  Shares  of  stock  in  a  national  bank 
ire  personal  property,  and  the  law  which 
creates  them  may  separate  them  from  the 
nerson  of  their  owner  for  the  purposes  of 
taxation,  and  give  them  a  situs  of  their  own. 
Tappan  v.  Merchants'  Nat.  Bank,  19  Wall. 
<90.  22:  189 
Diatitif/uinhed    in    Williams    v.    County    Court, 

26  W.  Va.  630,  63  Am.  Rep.  94. 

Vited  in  Baldwin  v.  Montgomery,  53  Ala.  439 — 
Mclver  v.  Robinson,  53  Ala.  458 — ^Nstional 
Commercial  Bank  v.  Mobile,  62  Ala.  296,  34 
Am.  Rep.  15 — State  v.  Travelers  Ins.  Co.  70 
Conn.  603,  66  Am.  St.  Rep.  138,  40  Atl. 
465 — Burke  v.  Speer,  59  Ga.  355— Manns  v. 
Brookville  Nat.  Bank,  73  Ind.  245^Greve8  v. 
Shaw,  173  Mass.  208,  53  N.  E.  372 — Carthage 
V.  First  Nat.  Bank,  71  Mo.  509,  86  Am.  Rep. 
494— Ogden  v.  St.  Joseph.  90  Mo.  529,  S  S. 
W.  25 — Finch  v.  York  County,  19  Neb.  52, 
56  Am.  Rep.  741,  26  N.  W.  589— State  North 
Ward  Nat.  Bank,  Prosecutors,  v.  Newark,  39 
N.  J.  L.  384 — State,  DeBaun,  Prosecutor,  v. 
Smith,  55  N.  J.  L.  Ill,  25  Atl.  277— Citizens' 
Sav.  Bank  v.  New  York.  37  App.  Dlv.  564,  56 
N.  y.  Supp.  296— Williams  v.  Weaver,  75  N. 
Y.  36 — Buie  v.  Fayettevllle,  79  N.  C.  271 — 
Bradley  v.  Bander,  36  Ohio  St.  35,  38  Am. 
Rep.  547— Com.  v.  Lehigh  Valley  R.  Co.  3 
Dauphin  Co.  Rep.  326 — Abingdon  Bank  v. 
Washington  County,  88  Va.  295,  13  S.  B.  407. 

333.  The  state  within  which  a  national 
bank  is  situated  has  jurisdiction,  for  the 
purposes  of  taxation,  of  all  the  sharehold- 
ers of  the  bank,  both  resident  and  nonresi- 
dent, and  of  all  its  shares,  and  may  legislate 
accordingly.  Tappan  v.  Merchants'  Nat. 
Bank,  19  Wall.  490,  22:  189 
Cited  in  Corry  v.  Baltimore,  196  U.  S.  475,  49 

L.  ed.  561,  25  Sup.  Ct.  Rep.  297— City  Nat. 
Bank  v.  Paducah,  2  Flipp.  63,  Fed.  Cas.  No. 
2,743— Linton  v.  Childs.  105  Ga.  672,  32  S.  E. 
617. 

334.  Where  provision  for  the  taxation  of 
the  shares  of  a  corporation  at  the  locality  of 
the  company  is  made  in  its  charter,  their 
taxability  at  such  locality  is  annexed  as  an 
incident  to  the  shares,  and  it  does  not  matter 
where  the  domicil  of  the  owner  may  be. 
Minot  V.  Philadelphia  W.  &  B.  R.  Co.  ( Del- 
aware   Railroad    Tax)     18    Wall.    206, 

21:888 

—  Editorial  note. 

[Taxation  of  shares  of  stock  owned  by 
nonresident.    58  L.R.A.  580.] 

Boats  on  Interstate  waters. 

Taxation  upon  Carriers  by  Water  as 
Aflfecting  Commerce,  see  Commerce. 
III.  d.  13. 

335.  Ferryboats  owned  in  one  state,  em- 
ployed in  running  across  a  river  between 
that  state  and  the  shore  of  another,  which 
were  laid  up  on  the  shore  of  the  state  where 
owned  when  not  in  use,  are  not  taxal>le  in 
the  other  state.  Where  there  is  jurisdiction 
neither  as  to  person  or  property,  the  im- 
position of  a  tax  would  be  ultra  vires  and 
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void.     St.  Louis  ▼.  Wiggins  Ferry  Co.  11 
Wall.  423,  20:  192 

Distinguiahed  In  Pullman's  Palace  Co.  y.  Twom- 
bly,  29  Fed.  668. 

Cited  In  Klrtland  v.  Hotchklsa,  100  U.  S.  497, 

25  L.  ed.  502 — Gloucester  Ferry  Co.  v.  Peun- 
eylvanla.  114  TJ.  8.  208.  29  L.  ed.  163.  1 
Inters.  Com.  Rep.  385.  5  Sup.  Ct.  Rep.  826 — 
Pullman's  Palace  Car  Co.  v.  Pennsylvania, 
141  TT.  R.  23.  35  L.  ed.  616,  3  Inters.  Com. 
Rep.  599,  11  Sup.  Ct.  Rep.  876 — New  York. 
L.  E.  &  W.  R.  Co.  V.  Pennsylvania.  153  TJ.  S. 
646,  38  L.  ed.  853,  14  Sup.  Ct.  Rep.  952— 
Adams  Exp.  Co.  v.  Ohio  State  Auditor,  165 
U.  S.  230,  41  L.  ed.  698,  17  Sup.  Ct.  Rep.  305 
— Diamond  Match  Co.  v.  Ontonapron,  188  U. 
S.  91,  47  L.  ed.  398,  23  Sup.  Ct.  Rep.  266 — 
Louisville  &  J.  Ferry  Co.  v.  Kentucky.  188  IT. 
S.  397.  47  L.  ed.  518,  23  Sup.  Ct.  Rep.  463— 
Baltimore  A  O.  R.  Co.  v.  Allen,  22  Fed.  379 
—The  Lotus  No.  2,  26  Fed.  641— Yost  v. 
Lake  Krle  Transp.  Co.  50  C.  C.  A.  612,  112 
Fed.  747— Stone  v.  Mobile,  57  Aln.  70.  29 
Am.  Rep.  712 — Johnson  v.  De  Bary-Baya 
Merchants  Line,  37  Via.  518.  87  L.RA.  526. 
19  So.  640 — State  ex  rel.  American  Exp.  Co. 
V.  State  Board.  3  S.  D.  351,  53  N.  W.  192— 
Irvin  V.  New  Orleans.  St.  L.  &  C.  R.  Co.  94 
III.  110,  34  Am.  Rep.  208— Allen  v.  National 
State  Bank,  92  Md.  513,  52  L.R.A.  762,  84 
Am.  St.  Rep.  517,  48  Atl.  78 — Roberts  v. 
Charlevoix  Twp.  60  Mich.  198.  26  N.  W.  878 
— Graham  v.  St.  Joseph  Twp.  67  Mich.  656, 
35  N.  W.  808 — St.  Louis  v.  Consolidated  Coal 
Co.  113  Mo.  87,  20  8.  W.  690— Conley  v. 
Chedlc,  7  Nev.  342 — Berry  v.  Windham,  59 
N.  H.  290,  47  Am.  Rep.  202 — Connecticut 
River  Lumber  Co.  v.  Columbia,  62  N.  H.  288 
— Com.  V.  Gloucester  Ferry  Co.  98  Pa.  118 — 
Standard  Oil  Co.  v.  Com.  101  Pa.  146 — Klrt- 
land V.  Hotchklss,  36  Phlla.  Leg.  Int.  488 — 
South  Nashville  Street  R.  Co.  v.  Morrow,  87 
Tenn.  438,  2  L.R.A.  862,  11  8.  W.  348— Union 
Refrigerator  Transit  Co.  v.  Lynch,  18  Utah, 
390,  48  L.R.A.  793,  55  Pac.  639. 

336.  The  settled  rule  that  the  doTxiicil  of 
the  owner  or  the  actual  situs  of  the  vessel, 
and  not  the  place  of  enrolment  of  a  vessel 
plying  between  ports  of  different  states,  en- 
gaged in  the  coastwise  trade,  and  the  conse- 
quent marking  of  the  stern  of  the  vessel  with 
the  name  of  the  place  of  enrolment,  as 
provided  for  in  U.  S.  Rev.  Stat.  §§  4178, 
4334  (U.  S.  Comp.  Stat.  1901,  pp.  2830, 
2968),  was  the  criterion  by  which  to  deter- 
mine the  situs  of  the  vessel  for  taxation, 
was  not  changed  by  the  declaration  of  the 
act  of  June  26,  1884  (23  Stat,  at  L.  58,  chap. 
121,  U.  S.  Comp.  Stat.  1901,  p.  2831),  f  21, 
that  the  word  "port,"  as  used  in  those  sec- 
tions, shall  be  construed  to  mean  either  the 
port  where  the  vessel  is  enrolled,  or  the  place 
where  it  was  built,  or  where  one  of  the  own- 
ers resides,  which  simply  enables  the  owner 
to  select  a  place  other  than  the  port  of  en- 
rolment to  be  marked  upon  the  vessel.  Ayer 
&  L.  Tie  Co.  V.  Kentucky,  202  U.  S.  409,  26 
Sup.  Ct.  Rep.  679,  50:  1082 
Cited  in  New  York  ex  rel.  New  York  C.  &  H.  R. 

R.  Co.  V.  Miller,  202  U.  S.  597,  50  L.  ed.  1160, 

26  Sup.  Ct.  Rep.    714. 

337.  A  vessel  which,  for  purposes  of  trade 
and  commerce,  is  temporarily  in  another 
state  than  that  of  her  home  port,  is  not  tax- 


able in  such  other  state.     Hays  v.   Pacific 
Mail  S.  S.  Co.  17  How.  596,  15:  254 

Distinguithed  in  Providence  Coal  Co.  v.  Provi- 
dence &  W.  R.  Co.  15  R.  I.  309,  4  Atl.  304. 
Cited  In  St.  Louis  v.  Wiggins  Ferry  Co.  11  Wall. 
432,  20  L.  ed.  195— State  Tonnage  Tnx  Cases 
(Cox  V.  Lott)  12  Wall.  213.  20  L.  ed,  373— 
Morgan  v.  Parham.  16  Wall.  477.  21  L.  ed. 
304 — Wheeling  P.  &  C.  Transp.  Co.  v.  Wheel- 
Ing.  09  U.  S.  282.  25  L.  ed.  415 — Moran  v. 
New  Orleans.  112  U.  S.  74,  28  L.  ed.  655.  5 
Sup.  Ct.  Rep.  38 — Gloucester  Ferry  Co.  v. 
Pennsylvania,  114  U.  S.  200,  29  L.  ed.  163, 
1  Inters.  Com.  Rep.  386.  5  Sup.  Ct.  Rep. 
826 — Pullman's  Palace  Car  Co.  v.  Penn- 
sylvania, 141  U.  S.  23,  35  L.  ed.  616.  3  Inters. 
Com.  Rep.  599.  11  Sup.  Ct.  Rep.  876— Adams 
Exp.  Co.  V.  Ohio  Stflte  Auditor,  165  U.  S. 
230,  41  L.  ed.  698.  17  Sup.  Ct.  Rep.  305 — 
Blackstone  v.  Miller,  188  U.  S.  203,  47  L.  ed. 
444,  23  Sup.  Ct.  Rep.  277— T^ulsvllle  &  J. 
Ferry  Co.  v.  Kentucky,  188  U.  S.  396,  47  L. 
ed.  518.  23  Sup.  Ct.  Rep.  463 — Baltimore  & 
O.  R.  Co.  V.  Allen,  22  Fed.  379— Pullman's 
Palace  Car  Co.  v.  Twombly.  29  Fed.  663 — 
McRae  v.  Bowers  Dredging  Co.  90  Fed.  362 — 
Yost  V.  Lake  Erie  Transp.  Co.  50  C.  C.  A. 
51.3.  112  Fed.  748 — Lott  v.  Morgan.  41  Ala. 
250 — Stone  v.  Mobile,  57  Ala.  70,  29  Am. 
Rep.  712 — People  v.  Raymond,  34  Cal.  498 — 
San  Francisco  v.  Talbot,  63  Cal.  488 — State 
ex  rel.  American  Exp.  Co.  v.  State  Board. 
3  S.  D.  351.  53  N.  W.  192— Johnson  v.  De 
Bary-Baya  Merchants'  Line,  37  Fla.  616,  37 
L.R.A.  525.  19  So.  640— IrvIn  v.  New  Or- 
leans, St.  L.  &  C.  R.  Co.  94  111.  112,  34  Am. 
Rep.  208— Sherlock  v.  Ailing,  44  Ind.  195 — 
Cook  V.  Port  Fulton,  106  Ind.  173.  6  N.  E. 
321 — State  v.  Kennedy,  19  La.  Ann.  427 — 
New  Orleans  v.  Eclipse  Tow-Boat  Co.  33  I-a. 
Ann.  650.  39  Am.  Rep.  279 — Hooper  v.  Bal- 
timore, 12  Md.  472 — Qnnther  v.  Baltimore. 
55  Md.  460— Michigan  S.  &  N.  I.  R.  Co.  v. 
Auditor  General,  9  Mich.  453 — Walcott  v. 
People.  17  Mich.  94 — Roberts  v.  Charlevoix 
Twp.  60  Mich.  198,  26  N.  W.  878— Graham  v. 
St.  Joseph  Twp.  67  Mich.  655.  35  N.  W.  808 
— St.  Louis  V.  WMgglns  Ferry  Co.  40  Mo.  588 
— Paclflc  R.  Co.  V.  Cass  County,  53  Mo.  32 — 
Ftate  V.  Rhoades,  7  Nev.  341 — Barnes  r. 
Woodbury,  17  Nev.  388.  30  Pac.  1068 — 
Connecticut  River  Lumber  Co.  v.  Columbia, 
62  N.  H.  287— State,  Detmold,  Prosecutor,  v. 
Engle,  34  N.  J.  L.  427— Central  R.  Co.  v. 
State  Assessors,  49  N.  J.  L.  22,  7  Atl.  306 — 
People  ex  rel.  Paclflc  Mall  S.  S.  Co.  v. 
Tax  &  A.  Comrs.  47  How.  Pr.  169 — 
People  ex  rel.  Paclflc  Mall  *  S.  S.  Co.  v. 
Tax  Comrs.  1  Hun,  144 — People  ex  rel.  Pacl- 
flc Mall  S.  S.  Co.  V.  Tax  &  A.  Comrs.  58  N. 
Y.  245 — Bain  v.  Richmond  &  D.  R.  Co.  105 
N.  C.  367,  8  L.R.A.  301,  3  Inters.  Com.  Rep. 
151,  18  Am.  St.  Rep.  912,  11  S.  E.  311 — 
Prairie  Cattle  Co  v.  Williamson,  5  Okla. 
494,  49  Pac.  937 — Com.  v.  Erie  R.  Co.  62  Pa. 
298,  1  Am.  Rep.  399— Com.  v.  Gloucester 
Ferry  Co.  98  Pa.  124,  10  W.  N.  C.  516 — Com. 
V.  Standard  Oil  Co.  101  Pa.  145,  12  W.  N. 
C.  290 — Com.  V.  American  Dredging  Co.  122 
Pa.  391,  1  L.R.A.  238,  2  Inters.  Com.  Rep. 
222,  22  W.  N.  C.  528,  9  Am.  St.  Rep  116.  15 
Atl.  443 — Com.  v.  Erie  R.  Co.  1  Pearson  (Pa.) 
354 — Com  V.  Gloucester  Ferry  Co.  15  Phlla. 
622,  38  Phlla.  Leg.  Int.  34— Union  Refrlger- 
ator  Transit  Co.  v.  Lynch,  18  Utah,  300.  48 
L.R.A.  703,  55  Pac.  639 — Orange  &  A.  R.  Co. 
V.  Alexandria,  17  Gratt.  186 — Western  U. 
Teleg.  Co.  v.  Richmond,  26  Gratt.  23 — Xorlb 
Western  Lumber  Co.  v.  Chehalia  County, 
25  Wash.  96,  54  L.R.A.  213,  87  Am.  St.  Rep. 
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747  64  Pac.  909 — Wheeling,  P.  &  C.  Transp. 
Co.  T.  Wheeling*  9  W.  Ya.  177,  27  Am.  Rep. 
652. 

—  Editorial  notes. 

[Where  shipa  are  taxable.    37  L.K.A.  518. 
What  is  home  port  of  vessel  for  purpose 
of  taxation.     2  LJLA.(N.S.)    197,  1196.] 

lA>gs  in  transit. 

As  Affecting  Commerce,  see  Commerce, 
470a, 

338.  Forest  products  in  transit  to  a  point 
outside  the  state  may  be  given  by  the  legis- 
lature a  situs,  for  the  purpose  of  taxation, 
at  the  place  nearest  to  the  last  boom  or 
sorting  gap  of  the  stream  in  or  bordering  on 
the  state  in  which  such  products  naturally 
will  be  last  floated  during  such  transit.  Dia- 
mond Match  Co.  V.  Ontonagon,  188  U.  S. 
82,  23  Sup.  Ct.  Rep.  266,  47:  394 

339.  Transportation  of  logs  partly  by 
water  and  partly  by  rail  is  included  in  the 
provision  of  Mich,  act  April  8,  1899,  making 
forest  products  in  transit  to  a  point  outside 
the  state  assessable  at  the  place  in  the  state 
nearest  to  the  last  boom  or  sorting  gap  of 
the  stream  in  or  bordering  on  such  state  in 
which  they  will  naturally  be  last  floated  dur- 
ing such  transit,  although  the  statute  also 
provides  that,  if  the  transit  "is  to  be  other 
than  through  any  water  course  in  or  border- 
ing on"  the  state,  such  property  shall  be  as- 
sessed at  the  point  where  it  will  naturally 
leave  the  state  in  the  ordinary  course  of  its 
transit.  Diamond  Match  Co.  v.  Ontonagon, 
188  U.  S.  82,  23  Sup.  Ct.  Rep.  266,      47:  394 

Taxation    of   nonresident    through   his 
debtor  or  corporation. 

340.  A  tax  upon  a  note  or  bond  given  by  a 
resident  debtor,  and  the  withholding  of  the 
amount  from  the  interest  due  to  a  nonresi- 
dent holder,  is  not  a  tax  upon  the  debtor, 
but  on  the  security  in  the  hands  of  the  non- 
resident. Northern  C.  R.  Co.  v.  Jackson,  7 
Wall.  262,  19:88 
DUtinguished  in  Pollock  v.   Farmers*   Loan   & 

T.  Co.  157  U.  S.  646.  89  L.  ed.  842,  15  Sup. 
Ct.  Rep.  673. 
Cited  In  United  States  v.  Baltimore  &  O.  R. 
Co.  17  Wall.  326,  21  L.  ed.  599 — United 
States  V.  Erie  R.  Co.  106  U.  S.  332.  27  L. 
ed.  134,  1  Sup.  Ct.  Rep.  223— Pollock  v.  Farm- 
ers' Loan  &  T.  Co.  157  U.  S.  582,  39  L.  ed. 
820,  15  Sup.  Ct.  Rep.  673 — Pollock  v.  Farm- 
ers' Loan  ft  T.  Co.  158  U.  S.  665,  39  L.  ed. 
1135,  15  Sup.  Ct.  Rep.  912 — Falrbank  v.  Unit- 
ed States,  181  U.  S.  297,  45  L.  ed.  868.  21 
Sup.  Ct.  Hep.  648 — Merchants'  Ins.  Co.  v.  Mc- 
Cartney, 1  I^w.  Dec.  448,  Fed.  Cas.  No.  9,- 
443 — San  Francisco  Sav.  ft  L.  Soc.  v.  Cary, 
Fed.  Cas.  No.  12,317— United  States  v.  Balti- 
more ft  O.  R.  Co.  Fed.  Cas.  No.  14,511 — 
United  States  v.  Louisville  ft  N.  R.  Co.  33 
Fed.  831 — Hancock  v.  Singer  Mfg.  Co.  62  N. 
J.  L.  342,  42  L.R.A.  860,  41  Atl.  846. 

341.  A  foreign  railroad  company  cannot 
be  compelled  to  pay  a  state  tax  on  bonds 
held  by  residents  of  the  state  but  payable 
in  another  state  at  the  principal  office  of 
the  corporation,  or  to  deduct  the  amount  of 
such  tax  from  the  interest  of  the  bonds  and 
pay  it  to  the  state.    Delaware  A,  H.  Canal 


Co.  V.  Pennsylvania,  156  U.  S.  200,  15  Sup. 
Ct.  Rep.  358,  39:  396 

342.  Where  provision  for  the  taxation  of 
the  shares  of  a  corporation  at  the  locality  of 
the  company  is  made  in  its  charter,  their 
taxability  at  such  locality  is  annexed  as  an 
incident  to  the  shares,  and  it  does  not  mat- 
ter where  the  domicil  of  the  owner  may  be. 
Minot  V.  Philadelphia,  W.  &  B.  R.  Co.  (Del- 
aware Railroad  Tax)   18  Wall.  206, 

21:888 

7.  Interstate  Bridges, 

Valuation  of,  see  infra,  548. 
See  also  Commerce,  III.  d,  14. 

343.  A  bridge  over  the  Ohio  river  between 
Indiana  and  Kentucky  is  subject  to  taxation 
in  a  Kentucky  city,  so  far  as  it  is  within 
the  city  boundaries,  although  they  extend  to 
low-water  mark  on  the  Indiana  side.  Hen- 
derson Bridge  Co.  v.  Henderson,  173  U.  S. 
592,  19  Sup.  Ct.  Rep.  553,  43:  823 

Editorial  not^. 

[Taxation  of  bridge  ov.r  state  or  munici- 
pal boundary.    29  L.Rj^.  69.] 

Charter  or  franchise  provisions. 

See  also  supra,  293,  296. 

344.  A  stipulation  in  a  grant  to  a  bridge 
company  by  a  city,  that  it  shall  not  be  con- 
strued as  waiving  the  right  of  the  city  to 
collect  taxes  on  the  bridge  itself  and  all  ap- 
purtenances thereto,  saves  not  only  the  right 
which  the  city  then  has  to  impose  taxes,  but 
any  right  that  may  subsequently  be  lawfully 
conferred  upon  it.  Henderson  Bridge  Co.  v. 
Henderson,  173  U.  S.  592,  19  Sup.  Ct.  Rep. 
553,  43: 823 

direct  of  Federal  permit  or  approval. 

See  also  Commerce,  311. 

345.  The  fact  that  a  bridge  over  a  naviga- 
ble river  between  two  states  is  made  a  post 
road  by  an  act  of  Congress  which  also  regu- 
lates the  height  of  the  bridge  and  the  width 
of  the  spans  does  not  interfere  with  the  right 
of  the  state  to  impose  taxes  upon  the  bridge 
company.  Henderson  Bridge  Co.  v.  Ken- 
tucky, 166  U.  S.  150,  17  Sup.  Ct.  Rep.  532, 

41 :  953 

346.  A  state  tax  on  the  capital  stock  of  a 
bridge  company  consolidated  from  corpora- 
tions of  different  states,  which  maintains  an 
interstate  bridge,  is  not  a  tax  on  a  fran- 
chise conferred  by  the  Federal  government, 
although  the  corporation  has  authority  un- 
der an  act  of  Congress  to  construct  the 
bridge.  Keokuk  &  H.  Bridge  Co.  v.  Illinois, 
175  U.  S.  626,  20  Sup.  Ct.  Rep.  205,    44:  299 

Liability  to  city  tax. 

See  also  Commerce,  308. 

347.  A  city  charter  forbidding  taxation 
of  lands  not  divided  into  lots  of  5  acres  or 
less  does  not  apply  to  a  bridge  erected  over 
the  Ohio  river  within  the  city  limits.  Hen- 
derson Bridge  Co.  v.  Henderson,  173  U.  S. 
592,  19  Sup.  Ct.  Rep.  553,  43:  823 
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S.  Exemptiona, 
a.  General  Rules, 

Equality  and  Uniformity  in  Taxation,  see 
supra,  I.  b. 

Exemption  of  Property  of  Indians  or  on  In- 
dian Lands,  see  supra,  I.  c,  4. 

Exemption  of  other  Property  as  Discrim- 
ination against  Property  Tax,  see  supra, 
118-121. 

Territorial  Scope  of  Exemption  of  Public 
Debt  of  State,  see  supra,  133a. 

Validity  of  Sale  of  Exempt  Property,  see 
infra,  696. 

Federal  Question  as  to,  see  Appeal  and  Er- 
ror, 1387-1392,  1450-1452,  1521,  1694- 
1697,  2011-2013,  2141. 

Right  to  Review  Error  as  to,  see  Appeal  and 
Error,  2080. 

Impairment  of  Contract  Obligations  as  to, 
see  Constitutional  Law,  IV.  g,  2,  o, 
(7);  IV.  g,  4,  i^,   (8). 

Sufficiency  of  Consideration  for  Exemption, 
see  Contracts,  61. 

Existence  of  Exemption  as  Decided  by  State 
Courts  as  Binding  on  Federal  Courts, 
see  CourU,  1861,  1862. 

Presumption  of  Surrender  of  Exemption,  see 
Estoppel,  187. 

Exemption  as  a  Franchise,  see  Franchise,  7. 

From  Internal  Revenue  Tax,  see  Internal 
Revenue,   221,  231,  244,  245,   247-250, 

251a. 

Conclusiveness  of  Judgment  as  to  Exemp- 
tion, see  Judgment,  535,  655-663,  1053, 
1054,  1077. 

Property  Exempt  from  Local  Improvement 
Assessments,  see  Public  Improvements, 

II.  b. 
Partial  Invalidity  of  Exemption  Statute,  see 

Statutes,  81. 

Effect  of  Withdrawal  of  Exemption  from 
Taxation  on  Right  To  Charge  for  Water 
Furnished  to  City,  see  Waters,  178. 

See  also  supra,  87. 

Implication  and  presumption  generally. 

See  also  Constitutional  Law,  1157;  Evi- 
dence, 178,  350. 

348.  The  taxing  power  of  the  state  is  nev- 
er presumed  to  be  relinquished,  and  it  ex- 
ists unless  the  intention  to  relinquish  it  is 
declared  in  clear  and  unambiguous  terms, 
admitting  of  no  other  reasonable  construc- 
tion. Southwestern  R.  Co.  v.  Wright,  116 
U.  S.  231,  6  Sup.  Ct.  Rep.  375,  29:  626 

Vicksburg,  S.  &  P.  R.   Co.  v.  Dennis,  116 

U.  S.  665,  6  Sup.  Ct  Rep.  625,  29:  770 

Tennessee  v.  Whitworth,  117  U.  S.  139,  6 

Sup.  Ct.  Rep.  649,  29:  833 

St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Loftin,  98 

U.  S.  559,  .         25:  222 

Memphis   Gaslight   Co.  v.  Taxing  Dist.   of 

Shelby  County,  109  U.  S.  398,  3  Sup.  Ct. 

Rep.  205,  ,  27:976 

Philadelphia  &  W.  R.  Co.  ▼.  Maryland,  10 

How.  376,  13:  4«1 

North  Missouri  R.  Co.  v.  Maguire,  20  Wall. 

46.  22: 287 


Wiggins  Ferry  Co.  v.  East  St.  Louis,  107 
U.  S.  365,  2  Sup.  a.  Rep.  257,        27:  419 

West  Wisconsin  R.  Co.  v.  Trempealeau  Coun- 
ty, 93  U.S.  595,  23:814 

Distinguished  in  Allen  County  v.  Simons,  129 
Ind.  199,  13  L.R.A.   514,   28  N.  B.   420. 

Cited  In  Society  for  Savings  v.  Coite,  6  Wall. 
606,   18   L.   ed.  902— North  Missouri  R.   Co. 
V.   Maguire.   20   Wall.   61,    22   L.   ed.   294 — 
Tucker  v.  Ferguson,  22  Wall.  575,  22  L.  ed. 
816 — Farrlngton  v.  Tennessee,  95  U.  S.  686, 
24  L.  ed.  560 — Northwestern  Fertilizing  Co. 
V.  Hyde  Park,  07  U.  S.  666,  24  L.  ed.  1038 — 
St.  Anna's  Asylum  v.  New  Orleans,  105  U. 
S.  368,  26  L.  ed.  1180— Wiggins  Ferry  Co.  v. 
East  St.  Louis,  107  U.  S.  371,  27  L.  ed.  422. 
2  Sup.  Ct.  Rep.  257 — Vicksburg.  S.  &  P.  R. 
R.  Co.  V.  Dennis,  116  U.  S.  668,  29  L.  ed. 
771,  6  Sup.  Ct.  Rep.  625 — Tennessee  v.  Whit- 
worth, 117  U.  S.  148.  29  L.  ed.  836,  6  Sup. 
Ct.  Rep.   640— Given  v.   Wright,    117    U.    S. 
655,  29  L.  ed.  1024,  6  Sup.  Ct.  Rep.  907 — 
Chicago.  B.  ft  K.  C.  R.  Co.  v.  Guffrey,  120 
U.   S.   575,   30  L.   ed.  734,   7   Sup.   Ct.  Rep. 
693 — ^Yasoo  &  M.  Valley  R.  Co.  v.  Thomas, 
132  U.  S.  185,  83  L.  ed.  306,  10  Sup.  Ct.  Rep. 
68 — New  Orleans  City  ft  Lake  R.  Co.  v.  New 
Orleans,  143  U.  8.  105,  86  L.  ed.  122,  12  Sap. 
Ct.  Rep.  406 — Wilmington  ft  W.  R.  Co.  v.  AI»- 
brook,  146  U.  S.  301,  36  L.  ed.  980  18  Sap. 
Ct.  Rep.  72 — New  York  ex  rel.  Schurs  v.  Cook, 
148  U.   S.  409,  37  L.  ed.   503,   13   Sup.  Ct. 
Rep.  645 — Bank  of  Commerce  v.  Tennessee. 
161  U.   S.   146,  40  L.  ed.  649.   16   Sup.  Ct. 
Rep.  456— -Phoenix  F.  ft  M.  Ins.  Co.  v.  Teo- 
nessee,  161  U.  S.  181,  40  L.  ed.  663.  16  Sap. 
Ct.  Rep.  471 — Pearsall  v.  Great  Northern  R. 
Co.   161  U.   S.  665,  40  L.  ed.  845.   16   Snp. 
Ct.  Rep.  705 — Ford  v.  Delta  ft  P.  Land  Co. 
164  U.  S.  666,  41  V.  ed.  592,  17  Sup.  Ct.  Rep. 
230 — New  Mexico  v.  United  States  Trust  Co. 
172  U.  S.   186,  43  L.  ed.  412,   19   Sup.  Ct. 
Rep.  128 — Wisconsin  ft  M.  R.  Co.  v.  Powers, 
191  U.   S.   387,  48  L.   ed.   231,  24   Sup.   Ct. 
Rep.  107 — Cltlsens*  Bank  v.  Parker,  192  U. 
8.  87.  48  L.  ed.  357.  24  Sup.  Ct.  Rep.  181 — 
Dunlap  V.   United   States,   33  Ct.  Cl,   163 — 
Minot  V.  Philadelphia,  W.  ft  B.  R.  Co.  2  Abb. 
(U.  S.)    334,  Fed.  Cas.  No.  9.646— Yazoo  ft 
M.  Valley  R.   Co.  v.  Levee  Comrs.   37   Fed. 
29>-<:itiEens'    Bank   v.   Board   of  Assessors, 
64  Fed.  76 — ^Waller  v.  Hughes.  2  Aria.  122. 
11  Pac.  122 — Atlantic  ft  P.  R.  Co.  v.  Lesneur, 
2  Arls.  431,  1  L.R.A.  248,  2  Inters.  Com.  Rep. 
190,  19  Pac.  157 — Oliver  v.  Memphis  ft  L.  R. 
R.  Co.  30  Ark.  130 — St.  Louis.  I.  M.  ft  8.  R. 
Co.  V.  State,  47  Ark.  328.  1  S.  W.  556— Mur- 
ray V.  Montrose  County,  28  Colo.  429,  66  Pac 
26 — Baltimore  ft  O.  R.  Co.  v.  District  of  Co- 
lumbia, 3  MacArth.  135 — Macon  v.  Central  R. 
ft  Bkg.  Co.  50  Ga.  622 — Allen  County  v.  Si- 
mons, 129  Ind.  199,  13  L.R.A.  614,  28  N.  B. 
420 — Kvansvllle.  H.  ft  N.  R.  Co.  v.  Com.  9 
Bush,  442 — Dennis  v.  Vicksburg,  8.  ft  P.  R. 
Co.   34   La.   Ann.   966,   44   Am.   Rep.   461 — 
State  ex  rel.  Da  Ponte  v.  Board  of  Assessors. 
35  I^.  Ann.  661— Portland,  S.  ft  P.  R-  Co. 
V.  Saco,  60  Me.  200 — Anne  Arundel  County 
V.  Annapolis  ft  E.  Ridge  R.  Co.  47  Md.  612 — 
State    V.    Baltimore    ft    O.    R.    Co.    48    Md. 
85 — Appeal  Tax  Court  v.  Baltimore  Academy 
of  Visitation,   60  Md.  447 — Baltimore.  C  * 
A.  R.  Co.  V.  Ocean  City.  89  Md.  97,  42  AU. 
922 — Boston  Soc.  of  Rcdemptorlst  Fathers  r. 
Boston,  129  Mass.  180— Yaxoo  ft  M.  Valley  R. 
Co.   V.   Thomas,  65  Miss.  562.   6   So.   108 — 
Adams  v.  Yaaoo  ft  M.  Valley  R.  Co.  77  Misa. 
257,  60  L.R.A.  78.  24  So.  200 — North  BdUssouri 
R.  Co.  V.  Maguire.  49  Mo.  409,  8  Am.  Rep. 
141 — Northern  P.  R.  Co.  v.  Carland,  5  Mont. 
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187,  3  Pac.  134 — Phllllpa  Exeter  Academy  v. 
Exeter.   58   N.   H.   307,   42   Am.   Rep.   589— 
Dow  V.  Northern  R.  Co.  67  N.  H.  48,  36  Atl. 
510 — State,  Trenton  Water  Power  Co.,  Prose- 
cutors,  V.    Parker,   32    N.    J.    L.    435— State 
Assessors  v.  Morris  &  E.  R.  Co.  49  N.  J.  L. 
206.  7  Atl.  826 — State  Assessors  ▼.  Paterson 
&  R.   R.  Co.  50  N.  J.  L.  450,  14   Atl.  610— 
Pratt  Institute  ▼.  New  York,  99   A  pp.   Div. 
528.  91  N.  Y.  Supp.  136 — Wilmington  &  W. 
R.  Co.  V.  Alsbrook,  110  N.  C.  149,  14   S.  E. 
652 — Jackson  v.  Corporation  Commission,  130 
N.  C.  425,  42  S.  E.  123 — Rose  y.  Charleston, 
3    S.    C.   N.    S.   379 — Matheny   v.   Golden,   5 
Ohio   St.  440 — I^e  v.   Sturges,  46   Ohio   St, 
159,   2   L.R.A.   658,   19   N.   E.   560— Western 
Ins.  Co.  V.  Ratterman,  46  Ohio  St.  159,  2  L. 
R.A.  558,  19  N.  E.  560— Ladd  v.  Portland,  32 
Or.  275,  67  Am.  St.  Rep.  526,  51  Pac.  654— 
Com.  V.  Pennsylvania  Co.  145  Pa.  272,  29  W. 
N.  C.  355,  23  Atl.  549— PennsyWania  R.  Co. 
▼.    Bowers,    124    Pa.   192,   2   L.R.A.    623.    16 
Atl.  836— Brown  Uniyerslty  v.  Granger,   19 
R.  I.  709,  36  L.R.A.  849,  36  Atl.  720— Harri- 
son y.  WiUlg,  7  Helsk.  40,  19  Am.  Rep.  604 
— State  ex  rel.^Hays  y.  Cummins,  99  Tenn. 
684,  42  S.  W.  880— Knoxyille  &  O.  R.  Co.  y. 
Harris,    99    Tenn.    693,    53    L.R.A.    926,    43 
8.   W.   115 — Nashyllle,   M.   &   S.   Tump.   Co. 
▼.   Dayldson   County,    106   Tenn.   263,   61    S. 
W.  6S— Salt  Lake  City  Nat.  Bank  y.  Golding, 
2  Utah,  9 — SprlngylUe  y.  Johnson,  10  Utah, 
356,  37  Pac.  577— Baltimore  &  O.  R.  Co.  v. 
Marshall  County,  3  W.  Va.  333— Wisconsin 
C.  R.  Co.  y.  Taylor  County.  52  Wis.  57,  8  N. 
W.  833— Wisconsin  C.  R.  Co.  y.  Price  Coun- 
ty. 64  Wis.  592.  26  N.  W.  9.3— State  ex  rel. 
Bell  y.  Harshaw,  76  Wis.  240,  45  N.  W.  308 
— State  ex  rel.   Milwaukee  Street  R.  Co.  v. 
Anderson.  90  Wis.  562.  63  N.  W.  746— Yates 
V.  Milwaukee,  92  Wis.  358,  66  N.  W.  248— 
Katzer   v.    Milwaukee.    104   Wis.    21.    79    N. 
W.  745. 

349.  An  exemption  from  taxation  must 
be  clearly  defined  and  founded  upon  plain 
language,  without  doubt  or  ambiguity. 
Bank  of  Commerce  v.  Tennessee  use  of  Mem- 
phis, 161  U.  S.  134,  16  Sup.  Ct.  Rep.  456, 
•^  40:  645 

Northern  P.  R.  Co.  t.  Clark,  153  U.  S.  252, 
14  Sup.  Ct.  Rep.  809,  .    38:706 

Wiesins  Ferry  Co.  v.  East  St.  Louis,  107  U. 
S.  365,  2  Sup.  Ct.  Rep.  257,  27:  419 

Philadelphia,  W.  &  B.  R.  Co.  v.  Maryland, 
10  How.  376,  13:461 

Jeflferson  Branch  Bank  v.  Skelly,  1  Black, 
436,  ^  ,       17=173 

Annapolis  &  E.  Ridge  R.  Co.  v.  Anne  Arun- 
del County,  103  U.  S.  1,  26:  359 

Tennessee  v.  Whitworth,  117  U.  S.  129,  6 
Sup.  Ct.  Rep.  645,  29:830 

Piqua  Branch  of  State  Bank  v.  Knoop,  16 
How.  369,  14:  977 

Minot  V.  Philadelphia  W.  &.  B.  R.  Co. 
(Delaware  Railroad  Tax)    18  Wall.   206, 

21 :  888 

Sturges  V.  Carter,  114  U.  S.  511,  5  Sup.  Ct. 

Rep.  1014,  29:  240 

Erie  R.  Co.  v.  Pennsylvania,  21  Wall.  492, 

22:  595 

Memphis  &  C.  R.  Co.  v.  Gaines,  97  U.  S.  697, 
'^  24:  1091 

Bank  of  Commerce  v.  Tennessee,  104  U.  S. 

493  ^^*  ®1^ 

Wilmin'^ton  &  W.  R.  Co.  v.  Reid,  13  Wall. 


264, 


20:  568 


Chicago  Theological  Seminafy  v.  Illinois  ex 
rel.  Ra\Tiiond,  188  U.  S.  662,  23  Sup.  Ct. 
Rep.  386,  47:  641 

Hoge  V.  Richmond  &  D.  R.  Co.  99  U.  S. 
348,  25:  303 

Cited  in  North  Missouri  R.  Co.  v.  Maguire,  20 
Wall.  61,  22  L.  ed.  294— Tucker  v.  Fergu- 
son, 22  Wall.  575.  22  L.  ed.  816— Central  R. 
&  Bkg.  Co.  V.  Georgia,  92  U.  S.  67r),  23 
L.  ed.  762 — Morgan  v.  Louisiana,  03  U.  S. 
222,  23  L.  ed.  861— Wiggins  Ferry  Co.  v. 
East  St.  Louis,  107  U.  S.  371,  27  L.  ed.  422, 
2  Sup.  Ct.  Rep.  257 — Memphis  Gaslight  Co. 
V.  Taxing  District,  109  U.  S.  400,  27  L.  ed. 
977,  3  Sup.  Ct.  Rep.  205 — Southwestern  R. 
Co.  y.  Wright,  116  U.  S.  236,  29  L.  ed.  628. 
6  Sup.  Ct.  Rep.  375 — Stone  v.  Farmers'  Loan 
&  T.  Co.  116  U.  S.  326,  29  L.  ed.  642,  6  Sup. 
Ct.  Rep.  334 — Vlcksburg,  S.  &  P.  R.  Co.  v.  Den- 
nis, 116  U.  S.  668,  29  L.  ed.  771,  6  Sup.  Ct. 
Rep.  625 — Tennessee  v.  Whitworth,  117  U. 
S.  145.  29  L.  ed.  835,  6  Sup.  Ct.  Rep.  049 
— Picard  V.  East  Tennessee,  V.  &  G.  R.  Co. 
ISO  U.  S.  641,  32  L.  ed.  1053,  9  Sup.  Ct.  Rep. 
640— New  Orleans  City  &  Lake  R.  Co.  v.  New 
Orleans,  143  U.  S.  195,  36  L.  ed.  122,  12  Sup. 
Ct.  Rep.  406 — Keokuk  &  W.  R.  Co.  ▼.  Mis- 
souri, 152  U.  S.  306,  38  L.  ed.  453,  14  Sup. 
Ct.  Rep.  502 — Mobile  &  O.  R.  Co.  v.  Tennes- 
see, 153  U.  S.  500,  38  L.  ed.  798.  14  Sup.  Ct. 
Rep.  968 — Winona  &  St.  P.  Land  Co.  v.  Min- 
nesota, 159  U.  S.  529,  40  L.  ed.  240,  16  Sup. 
Ct.  Rep.  83 — Shelby  County  v.  Union  & 
Planters'  Bank,  161  U.  S.  160,  40  L.  ed. 
655,  16  Sup.  Ct.  Rep.  558 — Central  R.  &  Dkg. 
Co.  V.  Wright,  164  U.  S.  335,  41  L.  ed. 
457,  17  Sup.  Ct.  Rep.  80 — McHenry  v.  Al- 
ford,  168  U.  S.  661,  42  L.  ed.  618,  18  Sup. 
Ct.  Rep.  242 — Covington  v.  Kentucky,  173 
U.  S.  239,  43  L.  ed.  682,  19  Sup.  Ct.  Rep. 
383 — Citizens*  Sav.  Bank  y.  Owensboro,  173 
U.  S.  647,  43  L.  ed.  844,  19  Sup.  Ct.  Rep. 
530 — Wells  V.  Savannah,  181  U.  S.  540,  45 
L.  ed.  991,  21  Sup.  Ct.  Rep.  697— Citizens' 
Bank  v.  Parker,  192U.  S.  87,  48  L.  ed.  357, 

24  Sup.  Ct.  Rep.  181 — ^New  York  ex  rel. 
Metropolitan  Street  R.  Co.  v.  New  York  State 
Tax    Comrs.    199    U.    S.    36,    50    L.    ed.    75, 

25  Sup.  Ct.  Rep.  705 — Dunlap  y.  United 
States,  33  Ct.  CL  163— Gold  Hill  v.  Cale- 
donia Silver  Mln.  Co.  5  Sawy.  577,  Fed.  Cas. 
No.  5,512 — Pullan  v.  Cincinnati  &  C.  Air  Line 
R.  Co.  4  Blss.  41,  Fed.  Cas.  No.  11,461— Custer 
County  V.  Anderson,  15  C.  C.  A.  473,  29  U. 
S.  App.  639,  68  Fed.  343 — Bartholomew  v. 
Austin,  29  C.  C.  A.  573,  52  U.  S.  App.  512, 
85  Fed.  364 — Austin  v.  Bartholomew,  46  C. 
C.  A.  331,  107  Fed.  353— Mobile  &  S.  II.  R. 
Co.  y.  Kennerly,  74  Ala.  571 — Dauphin  &  L. 
Streets  R.  Co.  v.  Kennerly,  74  Ala.  589 — 
Swann  y.  State,  77  Ala.  547 — Phcenlx  Carpet 
Co.  y.  State,  118  Ala.  152,  72  Am.  St.  Rep. 
143,  22  So.  627— State  v.  County  Court,  19 
Ark.  366 — Oliver  v.  Memphis  &  L.  R.  R.  Co. 
30  Ark.  130 — Memphis  &  L.  R.  R.  Co.  v. 
Berrv,  41  Ark.  444 — County  Comrs.  v.  Colo- 
rado* Seminary,  12  Colo.  500,  21  Pac.  490— 
Baltimore  &  O.  R.  Co.  v.  District  of  Colum- 
bia, 3  McArth.  134— Central  R.  Co.  v.  Col- 
lins, 40  Ga.  028 — Ohio  &  M.  R.  Co.  v.  People, 
123  111.  482,  14  N.  E.  874— Miller  v.  Ilage- 
man,  114  Iowa,  198.  86  N.  W.  281— State  v. 
Morgan,  28  La.  Ann.  493 — State  ex  rol.  Da 
Ponte  V.  Board  of  Assessors,  35  La.  Ann. 
667 — .Tones  v.  Raines,  35  La.  Ann.  997 — 
Grand  Lodge,  F.  &  A.  M.  v.  Now  Orleans,  44 
La.  Ann.  065,  11  So.  148 — State  v.  Maine  C. 
R.  Co.  66  Me.  496 — Baltimore  &  O.  R.  Co.  y. 
State,  45  Md.  611 — Anne  Arundel  County  y. 
Annapolis  &  E.  Ridge  R,  Co.  47  Md.  612 — 
State  v.  Baltimore  &  O.  B.  Co.  48  Md.  85 — 
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Crown  Cork  &  Seal  Co.  v.  State,  87  Md.  700, 
63  L.R.A.  420,  67  Am.  St.  Rep.  371,  40  Atl. 
1074 — Boston  Soc.  of  Redemptorlat  Fathers 
T.  Boston,  129  Mass.  180 — Pingree  v.  Michi- 
gan C.  R.  Co.  118  Mich.  329,  53  L.R.A. 
280,  76  N.  W.  635— Bacon  v.  State  Tax 
Comrs.  126  Mich.  41,  60  L.R.A.  350.  86 
Am.  St.  Rep.  524.  86  N.  W.  307— Todd  Coun- 
ty V.  St.  Paul.  M.  &  M.  R.  Co.  38  Minn.  165, 
86  N.  W.  109 — Traverse  County  v.  St.  Paul, 
M.  &  M.  R.  Co.  73  Minn.  425,  76  N.  W. 
217— Reed  v.  Beall,  42  Miss.  486 — Adams  v 
Yaaoo  &  M.  Valley  R.  Co.  77  Miss.  257,  60 
L.R.A.  73.  24  So.  202 — Pacific  R.  Co.  t. 
Cass  County,  63  Mo.  27 — Scotland  County  v. 
Missouri,  I.  &  N.  R.  Co.  65  Mo.  134— Spring- 
field V.  Smith,  138  Mo.  666.  37  L.R.A.  448, 
60  Am.  St.  Rep.  569.  40  S.  W.  767— Phillips 
Exeter  Academy  y.  Exeter.  68  N.  H.  307, 
42  Am.  Rep.  689 — ^Dow  v.  Northern  R.  Co.  67 
N.  H.  48,  36  Atl.  610— Hancock  v.  Singer 
Mfg.  Co.  62  N.  J.  L.  348,  42  L.R.A.  862, 
41  Atl.  846 — United  States  ▼.  San  Pedro  & 
C.  D.  A.  Co.  4  N.  M.  602.  17  Pac.  337— 
Chenango  Bridge  Co.  y.  Binghamton  Bridge 
Co.  26  How.  Pr.  316 — People  ex  rel.  New 
York  Blcv.  R.  Co.  v.  Tax  &  A.  Com.  19  Hun, 
464— Langdon  v.  New  York,  93  N.  Y.  167— 
Wilmington  &  W.  R.  Co.  v.  Alsbrook.  110  N. 
C.  148,  14  S.  E.  652— Lee  v.  Sturges,  46 
Ohio  St.  169-*-Com.  v.  MinersvlUe  Water  Co. 
2  Pa.  Dist.  R.  741 — Com.  v.  Pennsylvania  Co. 
145  Pa.  272,  23  Atl.  549— McCandless  v. 
Richmond  &  D.  R.  Co.  38  S.  C.  Ill,  18  L. 
R.A.  443,  16  S.  E.  429— Harrison  t.  Willis, 
7  Heisk.  40,  19  Am.  Rep.  604 — State  ex  rel. 
Gaines  v.  Whitworth,  8  Lea.  606 — Wilson 
v.  Oaines.  3  Tenn.  Ch.  699 — South  Nashville 
Street  R.  Co.  v.  Morrow,  87  Tenn.  422, 
2  L.R.A.  868,  16  S.  W.  348— Memphis  t. 
Union  &  Planters'  Bank,  91  Tenn.  650,  19 
8.  W.  758 — Memphis  v.  Home  Ins.  Co.  91 
Tenn.  662.  19  S.  W.  1042 — Memphis  ▼.  Mem- 
phis City  Bank,  91  Tenn.  678,  19  S.  W.  1046 
— Wallace  v.  Cornersville  &  L.  Tump.  Co. 
92  Tenn.  373,  22  S.  W.  75 — Re  Turnpike 
Cases.  92  Tenn.  373.  22  S.  W.  75 — State  v. 
Bank  of  Commerce,  95  Tenn.  227,  31  S.  W. 
993 — State  v.  Hernando  Ins.  Co.  97  Tenn.  85, 
36  S.  W.  721— Knoxville  &  O.  R.  Co.  ▼. 
Harris,  99  Tenn.  693,  63  L.R.A.  926,  43  S. 
W.  115 — Dallas  v.  Dallas  Consol.  Electric 
Street  R.  Co.  95  Tex.  278,  66  S.  W.  835— 
Kerr  v.  Woolley.  8  Utah,  465,  24  Pac.  831— 
Foster  v.  Stevens,  63  Vt.  182,  13  L.R.A.  168, 
22  Atl.  78 — Abrahams  v.  Peyton,  16  Gratt. 
494 — Richmond  v.  Richmond  &  D.  R.  Co. 
21  Gratt.  615 — Petersburg  v.  Petersburg 
Benev.  Mechanics  Asso.  78  Va.  435 — Balti- 
more &  O.  R.  Co.  y.  Marshall  County.  8  W. 
Va.  333 — State  ex  rel.  Drake  v.  Doyle.  40 
Wis.  214,  22  Am.  Rep.  692 — State  ex  rel. 
Cream  City  R.  Co.  v.  Hilbert,  72  Wis.  194, 
89  N.  W.  326. 

350.  Exemption  from  taxation  is  not 
favored  by  law,  and  will  not  be  sustained 
unless  such  clearly  appears  to  have  been  the 
intent  of  the  legislature;  and  every  rea- 
sonable doubt  should  be  resolved  in  favor  of 
the  taxing  power.  Yazoo  &  M.  Valley  R. 
Co.  V.  Adams,  180  U.  S.  1,  21  Sup.  Ct.  Rep. 
240,  45:  395 
Cited  in   Re  Deutsch,   107   App.  Dlv.   194.  95 

N.  Y.  Supp.  65 — Rochester  v.  Rochester  R. 
Co.  182  N.  Y.  113,  70  L.R.A.  779.  74  N.  E. 
963. 

351.  The  existence  of  a  well-founded 
doubt  is  equivalent  to  a  denial  of  the  claim 
to  an  exemption  from  taxes.     Phoenix  F. 


&  M.  Ins.  Co.  ▼.  Tennessee  use  of  Memphis, 
161  U.  S.  174,  16  Sup.  Ct  Rep.  471,  40:  660 

352.  An  immunity  from  state  taxation 
will  not  be  recognized  unless  gpranted  in 
terms  too  plain  to  be  mistaken.  Chicago,  B. 
&  K.  C.  R.  Co.  V.  Missouri  (Chicago,  B. 
&  K.  C.  R.  Co.  V.  Guffey)  120  U.  S.  569,  7 
Sup.  Ct.  Rep.  693,  30:  732 

353.  Unless  exempted  in  terms  which 
amount  to  a  contract  not  to  tax,  the  prop- 
erty, privileges,  and  franchise  of  a  corpora- 
tion are  as  much  the  legitimate  subjects  of 
state  taxation  as  any  other  property  of  its 
citizens.  Memphis  Gaslight  "Co.  v.  Taxing 
Dist.  of  Shelby  County,  109  U.  S.  398,  3  Sup. 
Ct.  Rep.  205,  27:  976 
Central  R.  &  Bkg.  Co.  t.  Georgia,  92  U.  S. 

665,  23: 757 

Farrington  v.  Tennessee,  95  U.  S.  679, 

24:55a 
Cited  in  New  Orleans  City  &  Lake  R.  Co.  v. 
New  Orleans.  143  U.  S.  196,  36  L.  ed.  122» 
12  Sup.  Ct.  Rep.  406 — ^New  York  ex  rel. 
Schurz  V.  Cook.  148  U.  S.  409.  87  L.  ed. 
603,  13  Sup.  Ct.  Rep.  645 — Wells  ▼.  Savan- 
nah. 107  Ga.  3.  32  S.  B.  669 — Lacy  t.  Davis* 
112  Iowa.  109.  83  N.  W.  784— State  ex  rel. 
Wine  V.  Keokuk  &  W.  R.  Co.  99  lio.  42» 
6  L.R.A.  226.  12  S.  W.  290— Dow  v.  North- 
ern R.  Co.  67  N.  U.  49.  86  Atl.  610— WU- 
mington  &  W.  R.  Co.  v.  Alsbrook,  110  N.  C. 
149,  14  S.  B.  652— Lee  v.  Sturges.  46  Ohio 
St.  159,  2  L.R.A.  658.  19  N.  E.  560— Wilson 
v.  Gaines.  3  Tenn.  Ch.  699 — Memphis  v. 
Home  Ins.  Co.  91  Tenn.  562.  19  S.  W.  1042 
— State  V.  Bank  of  Commerce.  96  Tenn.  227, 
31  S.  W.  993 — KDOxvUIe  ft  O.  R.  Co.  v. 
Harris,  99  Tenn.  693,  68  L.R.A.  926,  43 
S.  W.  115. 

354.  An  abandonment  of  the  power  to  tax 
will  not  be  presumed  in  a  case  in  which  a 
deliberate  purpose  of  the  state  to  abandon 
such  power  does  not  appear.  Providence 
Bank  v.  Billings,  4  Pet.  514,  7:  939 
Morgan  v.  J^uisiana,  93  U.  S.  217,  23:  860 
DistinguiBhed   In   Worth  v.   Wilmington  &   W. 

R.  Co.  89  N.  C.  299.  45  Am.  Rep.  679. 
Cited  in  Plqua  Branch  of  State  Bank  v.  Knoop» 
16  How.  409,  14  L.  ed.  994— Freeport  Water 
Co.  V.  Freeport,  180  U.  S.  699.  46  L.  ed. 
689,  21  Sup.  Ct.  Rep.  493— Atlantic  ft  P. 
R.  Co.  V.  United  States,  76  Fed.  192 — Minne- 
sota V.  Central  Trust  Co.  36  C.  C.  A.  218, 
94  Fed.  248— Stewart  v.  Mobile.  9  Ala.  236 
— Stein  V.  Mobile,  24  Ala.  613— Montgom- 
ery V.  Shoemaker,  51  Ala.  120 — State  v.  Ktdd, 
125  Ala.  421.  28  So.  480— Waller  v.  Hughes, 
2  Ariz.  122,  11  Pac.  122— Winchester  ft  L. 
Tump.  Road  Co.  v.  Crozton.  98  Ky.  747,  33 
L.R.A.  191,  34  S.  W.  518— State  v.  Puller- 
ton,  7  Rob.  (La.)  218 — New  Orleans  v.  Hop 
Lee.  104  La.  603,  20  So.  214— Union  Towboat 
Co.  V.  Bordelon,  7  La.  Ann.  196 — State  ex 
rel.  Da  Ponte  v.  Board  of  Assessors,  35  La. 
Ann.  667 — Baltimore  v.  State  Bd.  of  Police. 
15  Md.  466,  74  Am.  Dec.  672— Walcott  v. 
People.  17  Mich.  83 — Winona  ft  St.  P.  R.  Co. 
V.  Waldron.  11  Gil.  (Minn.)  410 — Reed  t. 
Beall,  42  Miss.  473 — State  ex  reL  Evangeli- 
cal Lutheran  Cemetery  Asso.  v.  Lange,  16 
Mo.  App.  469 — Brewster  v.  Hough,  10  N.  H. 
145 — Franklin  Street  Soc.  v.  Manchester,  00 
N.  H.  350 — Lewis  v.  Germantown  N.  ft  P. 
R.  Co.  16  Phlla.  627.  39  Phlla.  Leg.  Int. 
23 — Rose  V.  Charleston,  3  S.  C.  N.  8.  379 — 
Jenkins  v.  Charleston,  5  S.  C.  N.  S.  397,  23 
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Am.  Rep.  14 — Wilson  t.  Gaines,  3  Tenn.  Cb. 
603 — Memphis  t.  Memphis  City  Bank,  91 
Tenn.  590.  19  S.  W.  1045 — KnoxvUle  ▼.  Knox- 
▼ille  Water  Co.  107  Tenn.  691,  61  L.R.A. 
800,  64  8.  W.  1075 — Kerr  t.  Woolley,  8  Utah. 
465,  24  Pac.  831 — Morgan  t.  Cree,  46  Yt. 
790.    14    Am.    Rep.   640. 

355.  The  legislature  itself  cannot  be  held 
to  have  intended  to  surrender  the  taxing 
power,  unless  its  intention  lo  do  so  has 
been  declared  in  clear  and  unmistakable 
words.  New  Orleans  City  &  L.  R.  Co.  v. 
New  Orleans,  143  U.  S.  192, 12  Sup.  Ct.  Rep. 
406,  36:  121 
Chicago,  B.  ft  K.  C.  R.  Co.  v.  Missouri  ( Chi- 
cago, B.  ft  K.  C.  R.  Co.  V.  Guffey)  120 
U.  S.  569,  7  Sup.  a.  Rep.  693,      30:  732 

Bailey  v.  Magwire,  22  Wall.  215,      22:  850 

Distinffuished  in  Savannah  v.  Jesup,  106  U.  8. 

660,   27   L.  ed.  278,   1   Sup.  Ct.   Uep.  512— 

Union  ft  Planters'  Banlc  v.  Memphis.  40  C.  C. 

A.  460,  111  Fed.  566. 

died  in  Central  R.  ft  Bkg.  Co.  v.  Georgia,  92 
U.  8.  675,  23  L.  cd.  761 — Stone  v.  Farmers' 
Loan  ft  T.  Co.  116  U.  S.  327,  29  L.  ed.  643, 
6  Sup.  Ct.  Rep.  334 — Bank  of  Commerce  v. 
Tennessee,  161  U.  S.  146,  40  L.  ed.  649,  16 
Sup.  Ct.  Rep.  456 — Shelby  County  v.  Union 
ft  Planters'  Bank,  161  U.  S.  159,  40  L.  ed. 
655,  16  Sup.  Ct.   Rep.  558 — T^uisTllle  ft  N. 

B.  Co.  V.  Kentucky,  161  U.  S.  086,  40  L.  ed. 
854,  16  Sup.  Ct.  Rep.  714 — Ford  v.  Delta  ft 
P.  Land  Co.  164  U.  S.  666,  41  L.  ed.  592,  17 
Sup.  Ct.  Rep.  230 — Chicago  Theological  Semi- 
nary V.  Illinois,  188  U.  S.  672,  47  L.  ed. 
648,  28  Sup.  Ct.  Rep.  386 — Baltimore  ft  O. 
R.  Co.  V.  District  of  Columbia,  8  MacArth. 
134— Miller  v.  Hageman,  114  Iowa,  197,  86 
N.  W.  281 — Kentucky  C.  R.  Co.  ▼.  Bourbon 
County.  82  Ky.  502 — Bangor  v.  Rising  Vir 
tne  Lodge  No.  10,  F.  ft  A.  M.  73  Me.  433. 
40  Am.  Rep.  369 — Plngree  v.  Michigan  C. 
R.  Co.  118  Mich.  329,  53  L.R.A.  280,  76 
N.  W.  635 — Yazoo  ft  M.  Valley  R.  Co.  v. 
Thomas,  65  Miss.  562,  5  So.  108 — Boody  v. 
Watson,  63  N.  H.  321-^Dow  v.  Northern  R. 
Co.  67  N.  H.  48,  36  Atl.  510— Territory  v. 
Co-operative  Bldg.  ft  L.  Asso.  10  N.  M.  348, 
62  Pac  1097 — People  ex  rel.  Toung  Men's 
ASBO.  V.  Sayles,  32  A  pp.  DIt.  201,  53  N.  T. 
Supp.  67 — People  ex  rel.  Salvation  Army  v. 
Feitner,  38  Misc.  714,  68  N.  Y.  Supp.  338— 
Rochester  v.  Rochester  R.  Co.  182  N.  Y.  118, 
70  L.R.A.  780,  74  N.  E.  953 — Jackson  v. 
Corporation  Commission,  130  N.  C.  426,  42 
8.  E.  123 — Wilson  y.  Gaines,  3  Tenn.  Ch. 
699 — Memphis  v.  Union  ft  Planters'  Bank 
91  Tenn.  551,  19  S.  W.  758 — Memphis  v. 
Home  Ins.  Co.  91  Tenn.  562,  19  S.  W.  IO427— 
Memphis  v.  Memphis  City  Bank,  91  Tenn. 
680,  19  S.  W.  1045— Re  Turnpike  Cases,  02 
Tenn.  873,  22  S.  W.  75 — State  v.  Bank  of 
Commerce,  95  Tenn,  228,  31  S.  W.  993 — 
Knoxvllle  ft  O.  R.  Co.  v.  Harris,  99  Tenn.  698, 
53  L.R.A.  926,  43  S.  W.  115— Judge  y.  Spen- 
cer, 15  Utah,  249,  48  Pac.  1097— Newport 
News  ft  O.  P.  R.  ft  Electric  Co.  v.  Newport 
News,  100  Va.  163,  40  S.  B.  645. 

356.  The  taxing  power  is  essential  to  the 
existence  of  government,  and  exemption 
from  taxation  must  clearly  appear.  Wil- 
mington ft  W.  R.  Co.  V.  Alsbrook,  146  U. 
S.  279,  13  Sup.  Ct  Rep.  72,  36:  972 
(Hied  In  New  York  ex  rel.  Schurs  v.  Cook,  148 

U.  S.  409,  37  L.  ed.  503,  13  Sup.  Ct.  Rep. 
645 — Keokuk  ft  W.  R.  Co.  v.  Missouri,  152 
U.  S.  312,  88  L.  ed.  455,  14  Sup.  Ct.  Rep. 
592 — Phoenix  F.  ft  M.  Ins.  Co.  v.  Tennessee, 


161  U.  S.  177,  40  L.  ed.  601,  10  Sup.  Ct. 
Rep.  471 — New  Moxico  y.  United  States  Trust 
Co.  172  U.  S.  171,  43  L.  ed.  407,  19  Sup. 
Ct.  Rep.  128 — Bleber  v.  Fechheimer,  9  App. 

D.  C.  657 — Chicago  Union  Traction  Co.  y. 
Chicago,   199  111.  635,  59  L.R.A.  649,   65  N. 

E.  451 — Adams  v.  Yaxoo  ft  M.  Valley  R.  Co. 
77  Miss.  259,  60  L.R.A.  76,  24  So.  200— 
United  States  Trust  Co.  v.  Atlantic  ft  P.  R. 
Co.  8  N.  M.  696,  47  Pac.  725 — Jackson  v. 
Corporation  Commission,  180  N.  C.  425,  42 
S.  E.  123. 

357.  The  power  and  right  to  tax  are  al- 
ways presumed,  and  an  exemption  must  be 
clearly  granted.  Phoenix  F.  ft  M.  Ins.  Co.  v. 
Tennessee  use  of  Memphis,  161  U.  S.  174^ 
16  Sup.  Ct.  Rep.  471,  40:  660 
New  York  ex  rel.  Schurz  v.  Cook,  148  U.  S. 

397,  13  Sup.  Ct.  Rep.  645,  37:  498 

Keokuk  ft  W.  R.  Co.  v.  Missouri,  152  U.  S. 
301,  14  Sup.  Ct.  Rep.  592,  38:  450 

Union  Pass.  R.  Co.  v.  Philadelphia,  101  U. 
S.  528,  25:  912 

Cited  in  Winona  ft  St.  P.  Land  Co.  v.  Minne- 
sota, 159  U.  S.  530,  40  L.  ed.  249,  16  Sup. 
Ct.  Rep.  83 — Phtpnix  F.  ft  M.  Ins.  Co.  v. 
Tennessee,  161  U.  S.  180  40  L.  ed.  662,  16 
Sup.  Ct.  Rep.  471 — Bank  of  Commerce  v. 
Tennessee.  163  U.  S.  428,  41  L.  ed.  213,  16 
Sup.  Ct.  Rep.  1113 — United  States  v.  Allen* 
163  U.  S.  604,  41  L.  ed.  244,  16  Sup.  Ct. 
Rep.  1071 — Ford  v.  Delta  ft  P.  I^nd  Co.  164 
U.  S.  666.  41  L.  ed.  592,  17  Sup.  Ct.  Rep. 
230 — Yazoo  ft  M.  Valley  R.  Co.  v.  Adams, 
180  U.  S.  21,  45  L.  ed.  407,  21  Sup.  Ct. 
Rep.  240 — United  States  v.  Stanford,  17  C. 
C.  A.  156,  44  U.  S.  App.  68,  70  Fed.  359— 
Dunlap  V.  United  States,  83  Ct.  CI.  163 — 
Adams  v.  Tomblgbee  Mills  78  Miss.  687,  29 
So.  470 — Yasoo  ft  M.  Valley  R.  Co.  v.  Adams, 
81  Miss.  122,  32  So.  937— Springfield  v. 
Smith,  188  Mo.  656,  87  L.R.A.  448,  60  Am. 
St  Rep.  569,  40  S.  W.  757 — Lincoln  Street 
R.  Co.  V.  Lincoln,  61  Neb.  122,  84  N.  W. 
802 — Territory  v.  Co-operative  Bldg.  ft  L. 
Asso.  10  N.  M.  343,  62  Pac.  1007 — People 
ex  rel.  Young  Men's  Asso.  v.  Sayles,  32  App. 
Div.  201,  53  N.  Y.  Supp.  67 — People  ex  rel. 
Salvation  Army  v.  Feitner,  83  Misc.  714,  68 
N.  Y.  Supp.  838 — Wilmington  ft  W.  R.  Co.  v. 
Alsbrook,  110  N.  C.  162,  14  S.  E.  652— 
Corporation  Commission  v.  Seaboard  Air  Line 
System,  127  N.  C.  285,  37  S.  E.  266— Lake 
Drummond  Canal  ft  Water  Co.  v.  Com.  103 
Va.  348,  68  L.R.A.  97,  49  S.  E.  506, 

—  Editorial  note. 

Exemption  from  taxation  not  implied. 

22:805 

Implied    from    ezclnstveness    of    other 
tax. 

Power  of  Legislature  to  Impose  Spe- 
cific Tax  in  Lieu  of  Others,  see 
infra,  415-417. 

358.  A  state  statute  which  imposes  a 
tax  with  reference  to  the  railroad  itself,  in 
lieu  of  all  other  taxes,  cannot  be  construed 
to  exempt  from  taxation  the  lands  owned  by 
the  railway  company,  which  are  not  used  or 
necessarv  in  operatinp^  the  road.  Tucker  v. 
Ferguson,  22  Wall.  527,  22:  805 
Cited  in  New  Orleans  P.  R.  Co.  v.  Parker,  143 

U.  S.  56,  36  L.  ed.  70,  12  Sup.  Ct.  Rep.  •364 
— Ford  V.  Delta  ft  P.  Land  Co.  164  U.  S.  667, 
41  L.  ed.  592,  17  Sup.  Ct.  Rep.  230— Chi- 
eago  Theological  Seminary  v.  Illinois,  188  U. 
8.  672,  47  L.  ed.  648,  28  Sup.  Ct.  Rep.  386. 
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359.  All  the  property  of  the  Northern  Pa- 
cific Railroad  Company,  including  lands 
granted  to  aid  in  its  construction,  which 
are  outside  of  its  right  of  way  and  not  used 
in  its  business  as  a  common  carrier,  are  ex- 
empt by  Dak.  act.  1883,  which  taxes  the 
gross  earnings  of  the  company,  from  any 
other  tax  than  that  prescribed  by  that  stat- 
ute. :McHenrv  v.  Alford,  168  U.  S.  651,  18 
Sup.  Ct.  Rep.  242,  42:  614 
Cited  In  Wells  County  v.  McHenry,  7  N.  D.  209, 

74  N.  W.  241— McHonry  v.  Brett.  9  N.  D. 
70,  81  N.  W.  65 — Traverse  County  v.  St. 
Paul,  M.  &  M.  R.  Co.  73  Minn.  425,  76  N. 
VV.  217. 

360.  Where  a  state  statute  withdraws  the 
immunity  from  taxation  enjoyed  by  a  rail- 
road corporation,  and  declares  that  the 
])roperty  shall  *'be  taxed  aA  other  property 
of  the  people  of  the  state,"  and  also  pro- 
vides a  mode  of  taxation  that  can  apply 
only  to  state  taxes,  it  may  be  construed 
as  authorizing  only  state  taxation.  Savan- 
nah V.  Jesup,  106  U.  S.  563,  1  Sup.  Ct.  Rep. 
612,  27: 276 

361.  The  imposition  of  a  privilege  tax  on 
foreign  insurance  V:om panics  by  Ohio  Rev. 
Stat.  §  2745,  does  not  bring  such  companies 
within  the  exception  from  the  operation  of 
§  2744  which  that  section  makes  in  favor  oi 
corporations  whose  taxation  elsewhere  is 
specifically  provided  for,  and  hence  does  not 
relieve  them  from  the  duty,  under  that  sec- 
tion, to  return  for  taxation  bonds  deposited 
by  them  with  the  superintendent  of  insur- 
ance for  the  protection  of  the  local  policy 
holders,  as  a  condition  of  doing  business  in 
Ohio.  Scottish  Union  &  Nat.  Ins.  Co.  v. 
Rowland,  196  U.  S.  611,  25  Sup.  Ct.  Rep. 
345,  49:  619 
Cited  in    Buck   v.   Beach,   206   U.   S.   411,   51 

L.  ed.  1115,  27  Sup.  Ct.  Rep.  712. 

Implied  from  ennmeration  of  taxables. 

362.  A  law  omitting  from  assessment  por- 
tions of  any  particular  property,  thus  les- 
sening the  estimate  of  its  value,  has  the 
efTect  of  exempting  it,  to  that  extent,  from 
taxation.  Little  Rock  &  Ft.  S.  R.  Co.  v. 
Worthen,  120  U.  S.  97,  7  Sup.  Ct.  Rep.  469. 

30:  588 

Contract  exemptions. 

Power  of  State  Legislature  to  Grant 
Exemption,  see  infra,  I.  c,  8,  c. 

Impairment  of  Contract  Obligation,  sec 
Constitutional  Law,  IV.  g,  2,  c, 
(7). 

Injunction  against  State  Officer  to  Pre- 
vent Taxation,  see  States,  320. 

See  also  infra,  381,  382. 

363.  The  same  necessity  for  a  considera- 
tion exists  for  the  purpose  of  a  contract  ex- 
empting property  from  taxation  that  there 
would  be  if  it  were  a  contract  between 
private  parties.  Grand  Lodge,  F.  &  A.  M. 
V.  New  Orleans,  166  U.  S.  143,  17  Sup.  Ct. 
Rep.  523,  41:  951 

364.  The  provision  in  the  treaty  of  Mi- 
amis  of  June  5,  1854  (10  Stat,  at  L.  1093), 
exempting  the  lands  of  the  Miami  Indians 


from  "levy,  sale,  execution,  and  forfeiture," 
extends  also  to  proceedings  for  the  collection 
of  taxes.  Wan-zop-e-ah  v.  Miami  County 
(Kansas  Indians)   5  Wall.  759,         18:  674 

365.  A  contract  for  the  exemption  from 
taxation  for  city  purposes  of  lots  sold  by 
a  city  on  the  ground-rent  plan  under  the 
Savannah,  Georgia,  ordinance  of  1790,  pro- 
viding that  the  lots  may  be  held  forever  on 
payment  of  the  ground  rent,  but  making  no 
reference  to  taxes,  is  not  created  where  the 
deeds  provide  that  the  holders  shall  *'be 
subject  to  all  such  assessments  and  burthens 
as  might  be  in  common  with  other  lot  hold- 
ers in  the  city,"  although  for  many  years 
annual  ordinances  exempted  such  lot«  from 
taxation  for  the  respective  years  and  on  the 
sale  of  such  lots  from  time  to  time  state- 
ments were  made  by  officials  to  the  effect 
that  they  would  not  be  taxable  and  similar 
statements  were  contained  in  reports  of  com- 
mittees. Wells  v.  Savannah,  181  U.  S.  531, 
21  Sup.  Ct.  Rep.  697,  45:  986 
Cited  in   Savannah,   T.  ft  I.  of  H.   R.   Co.  y. 

Savannah  198  U.  S.  398.  49  L.  ed.  1100,  25 
Sup.  Ct.  Rep.  690 — New  York  ex  reJ.  Metro- 
politan Street  R.  Co.  v.  New  York  State  Tax 
Comrs.  199  U.  S.  36,  50  L.  ed.  75,  25  Sup. 
Ct.  Bep.  705 — American  Smelting  ft  Ret 
Co.  V.  People,  34  Colo.  254,  82  Pac.  631. 

Acceptance  of  exemption. 

See  also  infra,  622. 

366.  Many  years'  delay  in  accepting  a 
charter  which  contains  an  exemption  from 
taxation  is  fatal  to  the  exemption,  although 
the  legislature  recognizes  the  existence  of 
the  corporation  under  the  charter,  when  be- 
fore the  acceptance  a  constitutional  provi- 
sion has  prohibited  such  exemptions.  Plants 
ers'  F.  ft  M.  Ins.  Co.  v.  Tennessee  use  of 
Memphis,  161  U.  S.  193,  16  Sup.  Ct.  Rep. 
466,  40: 667 
Cited  In  Oulf  ft  S.  I.  R.  Co.  v.  Hewea,  183  U. 

S.  71,  46  L.  ed.  89,  22  Sup.  Ct  Rep.  26. 

Charter  grant  of  rights  equal  to  other 
corporations. 

367.  Where  a  state  granted  a  charter  to 
a  railroad  corporation,  and  subsequently 
passed  an  act  amending  its  charter  by  ex- 
empting its  property  from  taxation,  a  sub- 
sequent railroad  corporation  created  by  such 
state,  with  all  the  powers  and  privileges  of 
the  former  corporation,  possessed  the  same 
immunity  from  taxation.  Humphrey  v. 
Pegues,  16  Wall.  244,  21:  326 
Tennessee  v.  Whitworth,  117  U.  S.  139.  6 

Sup.  Ct.  Rep.  649,  29:  833 

Distinguished  in  East  Tennessee,  V.  ft  G.  R. 
Co.  V.  Hkmblen  County,  102  U.  S.  277.  26  1* 
ed.  153 — Phopnix  F.  ft  M.  Ins.  Co.  v.  Tennes- 
see, 161  U.  S.  181,  40  L.  ed.  663.  16  Sup. 
Ct.  Rep.  471. 

Cited  in  Morgan  v.  Louisiana.  93  U.  S.  224, 
23  L.  ed.  862— Memphis  ft  C.  R.  Co.  v.  Gaines, 
97  U.  S.  711.  24  L.  ed.  1095— Chesapeake  ft 
O.  R.  Co.  V.  Miller,  114  U.  S.  184.  29  L.  ed. 
124.  5  Sup.  Ct.  Rep.  813 — Tennessee  v.  Whit- 
worth, 117  U.  S.  145.  29  L.  ed.  835.  6  Sup. 
Ct.  Rep.  049 — Hewitt  v.  New  York  ft  O.  M. 
R.  Co.  12  Blatchf.  470.  Fed.  Cas.  No.  6.443 
— T^uisville  ft  N.  R.  Co.  v.  Gaines.  2  Fllpp. 
635,  3  Fed.  279 — Tatum  v.  Tamarao,  9  BIss. 
477,  14  Fed.  104 — Tennessee  v.  Whttwoitli,  22 
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Fed.  83— United  States  v.  Stanford,  17  C. 
C.  A.  156,  44  U.  S.  App.  68,  70  Fed.  359— 
Bancroft  v.  Wicomico  County,  121  Fed.  880 — 
Winona  &  St.  P.  R.  Co.  v.  Deuel  County,  3 
Dak.  13,  12  N.  W.  561— Atlantic  &  G.  R.  Co. 
V.  Allen.  15  Fla.  658— State  v.  Maine  C.  R. 
Co.  66  Me.  495 — Natchez,  J.  &  C.  R.  Co.  v. 
Lambert.  70  Miss.  790,  13  So.  33 — Adama  v. 
Ynzoo  A  M.  Valley  R.  Co.  77  MUa.  259,  60 
L.R.A.  76,  24  So.  200 — State  Assessors  ▼. 
Morris  A  E.  R.  Co.  49  N.  J.  L.  200,  7  Atl. 
826 — People  ex  rel.  Troy  Union  R.  Co.  v. 
Carter,  52  Uun,  461,  5  N.  Y.  Supp.  507— 
People  ex  rel.  New  York  Elev.  R.  Co.  v.  Tax 
ft  A.  Comrs.  82  N.  Y.  466 — Wilmington  & 
W.  R.  Co.  ▼.  Alsbrook,  110  N.  C.  162,  14  S. 
E.  652 — Hogg  T.  Mackay,  23  Or.  340,  19  L. 
R.A.  79,  37  Am.  St.  Rep.  682,  31  Pac.  779 
— ^Fland  v.  Savannah  &  C.  R.  Co.  17  S.  C.  280 
— Wilson  V.  Gaines,  8  Tenn.  Ch.  600 — Lake 
Dnimmond  Canal  &  Water  Co.  y.  Com.  103 
Va.  346,  68  L.R.A.  96,  49  S.  B.  506 — Laurel 
Fork  ft  S.  H.  R.  Co.  T.  West  Virginia  Transp. 
Co.  25  W.   Va.  357. 

368.  A  grant  to  branch  roads  of  a  rail- 
road company,  of  all  the  powers,  rights,  and 
privileges  conferred  on  said  company  in 
respect  to  its  main  road,  in  the  construc- 
tion, use,  and  preservation  of  said  branch 
roads,  carries  with  it  only  the  powers, 
rights,  and  privileges  of  the  main  road  in 
the  construction,  repair,  and  operation  of 
the  branches,  and  does  not  include  exemption 
from  taxation,  which  was  one  of  the  privi- 
leges of  the  main  road.  Wilmington  a  W. 
R.  Co.  V.  Alsbrook,  146  U.  S.  279,  13  Sup. 
Ct.  Rep.  72,  36:  972 

369.  Immunity  from  taxation  is  not 
granted  to  a  corporation  by  language  giving 
it  "all  the  rights  and  privileges"  of  a  com- 
pany to  which  had  been  given  ''all  the 
rights,  privileges  and  immunities"  of  a 
prior  company  having  such  exemption.  Fhas- 
nix  F.  &  M.  Ins.  Co.  v.  Tennessee  use  of 
Memphis,  161  U.  S.  174,  16  Sup.  Ct.  Rep. 
471,  40:  660 
Cited  in  Home  Ins.  &  T.  Co.  v.  Tennessee,  161 

U.  S.  200,  40  L.  ed.  670,  16  Sup.  Ct.  Rep. 
466 — Adams  y.  Yazoo  ft  M.  Valley  R.  Co. 
77  Mis:;.  256,  60  L.R.A.  72,  24  So.  200. 

370.  An  act  giving  a  corporation  all  the 
''powers,  rights,  reservations,  restrictions 
and  liabilities,"  of  another  company,  does 
not  give  an  exemption  from  taxation  which 
the  latter  may  possess.  Home  Ins.  &  T.  Co. 
v.  Tennessee  use  of  Memphis,  161  U.  S.  198, 
16  Sun.  Ct.  Rep.  476,  40:  669 
Cited  in   Adams  v.  Yazoo  &  M.  Valley  R.  Co. 

77  Miss.  256,  60  L.R.A.  72,  24  So.  200. 

371.  The  capital  stock  of  a  railroad  com- 
pany in  Tennessee,  under  a  charter  entitling 
it  to  "all  rights  and  privileges"  of  another, 
which  is  exempt  from  taxation,  is  exempt 
from  taxation  in  Tennessee,  although  it  re- 
sulted from  the  consolidation  of  two  corpo- 
rations of  Tennessee  with  a  corporation  of 
Alabama.  Tennessee  v.  Whitworth,  117  U. 
8.  139,  6  Sup.  Ct.  Rep.  649,  29:  833 
Cited  In  United   SUtes  v.  Stanford.   17   C.   C. 

A.  153,  44  U.  8.  App.  68,  70  Fed.  359— 
State  Assessors  y.  Morris  &  E.  R.  Co.  40 
N.  J.  L.  207.  7  Atl.  826— Memphis  v.  Phoe- 
nix F.  &  M.  Ins.  Co.  91  Tenn.  672,  19  S.  W. 
1044. 


Construction   of  exemptions  generally. 

372.  Statutes  exempting  property  from 
taxation  are  to  be  strictly  construed.  Wino- 
na V.  St.  P.  Land.  Co.  v.  Minnesota,  159 
U.  S.  526,  16  Sup.  Ct.  Rep.  83,  40:  247 
Cited  in  Ford  v.  Delta  &  P.  I^nd  Co.  164   U. 

S.  666,  41  L.  ed.  592,  17  Sup.  Ct.  Rep.  230 — 
Dunlap  V.  United  States,  33  Ct.  CI.  163 — 
People  ex  rel.  Yonnf?  Men's  Asso.  v.  Sayles, 
32  App.  Div.  201,  53  N.  Y.  Supp.  67 — Peo- 
ple ex  rel.  Delta  Kappa  Epsiloo  Soc.  y. 
Lawler,  74  App.  Div.  557,  77  N.  Y.  Supp. 
840 — People  ex  rel.  Salvation  Armj-  v.  Felt- 
ner,  83  Misc.  714,  68  N.  Y.  Supp.  338. 

373.  Every  reasonable  doubt  should  be  re- 
solved against  the  existence  of  an  agree- 
ment for  exemption  from  taxation;  and, 
where  such  contract  exists,  it  is  to  be  strict- 
ly construed.  Tucker  v.  Ferguson,  22  Vvall. 
527,  22: 805 
Cited  in  West  Wisconsin  R.  Co.  v.  Trempealeau 

County,  93  U.  S.  595,  23  L.  cd.  814— Farring- 
ton  V.  Tennessee,  96  U.  8.  687,  24  L.  ed.  560 
— Northwestern  Fertilizing  Co.  v.  Hyde  Park, 
97  U.  S.  666,  24  L.  ed.  1038— St.  Louis,  I. 
M.  &  8.  R.  Co.  V.  Loftin,  98  U.  S.  665,  25 
L  ed.  224 — Newton  v.  Mahoning  County,  100 
U.  8.  561,  25  L.  ed.  712— Vicksburg,  S.  & 
P.  R.  Co.  y.  Dennis,  116  U.  S.  668,  29  L. 
ed.  771,  6  Sup.  Ct.  Rep.  625 — Pennsylvania 
R.  Co.  V.  Miller,  132  U.  S.  84.  33  L.  ed. 
272,  10  Sup.  Ct.  Rep.  34 — Bank  of  Commerce 
V.  Tennessee,  161  U.  S.  146,  40  L.  ed.  649, 
16  Sup.  Ct.  Rep.  456 — Wells  v.  Savannah, 
181  U.  S.  540,  45  L  .ed.  991,  21  Sup.  Ct. 
Rep.  697 — Brodle  v.  Fitzgerald,  57  Ark.  448, 
22  8.  W.  29 — People  ex  rel.  Seeley  v.  Hall, 
8  Colo.  495,  9  Pac.  34 — County  Comrs.  v. 
Colorado  Seminary,  12  Colo.  500,  21  Pac. 
490 — Baltimore  &  O.  R.  Co.  v.  District  of 
Columbia,  3  MacArth.  135— Wells  v.  Savan- 
nah, 107  Ga.  3,  32  8.  B.  669 — Dennis  v. 
Vicksburg,  8.  &  P.  R.  Co.  34  La.  Ann.  956 — 
Appeal  Tax  Court  v.  Baltimore  Academy  of 
Visitation,  50  Md.  447 — Courtney  v.  Mlssovila 
County.  21  Mont.  592,  65  Pac.  359 — Esser 
V.  Spaulding,  17  Nev.  301,  30  Pac.  896 — 
Boody  V.  Watson,  63  N.  H.  321 — Dow  v. 
Northern  R.  Co.  67  N.  H.  48,  36  Atl.  510— 
State  Assessors  v.  Paterson  &  R.  R.  Co.  50 
N.  J.  L.  449,  14  Atl.  610 — Lee  v.  Sturges, 
46  Ohio  St.  159,  19  N.  B.  560 — Pennsylvania 
R.  Co.  V.  Duncan,  129  Pa.  200 — State  ex  rel. 
Gaines  v.  Whitworth,  8  Lea,  607 — Lake 
Drummond  Canal  ft  Water  Co.  v.  Com.  103 
Va.  345.  68  L.R.A.  96,  49  S.  B.  506 — State 
ex  rel.  Milwaukee  Street  R.  Co.  v.  Anderson, 
90  Wis.  562.  63  N.  W.  746— Yates  v.  Mil- 
waukee, 92  Wis.  358,  66  N.  W.  248. 

374.  No  claim  of  exemption  from  taxation 
can  be  sustained  unless  within  the  express 
letter  or  the  necessary  scope  of  the  exem^)t 
ing  clause.  Ford  v.  Delta  k  P.  Land  Co.  164 
U.  S.  662,  17  Sup.  Ct.  Rep.  230,  41 :  S'O 
DUttinpuiahed   in    McHenry   v.    Alford.    168    U. 

S.  662,  42  L.  ed.  618.  18  Sup.  Ct.  Rep.  242. 

Cited  In  Louisiana  &  N.  W.  R.  Co.  v.  State, 
108  La.  19,  32  So.  184— Knoxville  ft  O.  R. 
Co.  V.  Harris,  99  Tenn.  689,  53  L.R.A.  927, 
43  8.  W.  115. 

375.  Exemptions  from  taxation  are  re- 
garded as  in  derogation  of  the  sovereign 
and  of  the  common  right,  and  therefore  not 
to  be  extended  beyond  the  exact  and  express 
requirements  of  the  language  used,  con- 
strued atrictissimi  juris.    Yazoo  &  M.  Val- 
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ley  R.  Co.  v.  Thomas,  132  U.  S.  174,  10  Sup. 

Ct.  Rep.  68,  33:  302 

Yazoo  &  M.  Valley  R.  Co.  v.  Board  of  Levee 
Comrs.  132  U.  S.  190,  10  Sup:  Ct.  Rep. 
74,  33:  308 

Cited  in  Winona  &  St.  P.  Land  Co.  y.  Minne- 
sota, 159  U.  S.  530.  40  L.  ed.  249,  16  Sup. 
Ct.  Rep.  83 — Ford  v.  Delta  &  P.  Land  Co. 
164  U.  S.  666,  41  L.  ed.  592,  17  Sap.  Ct.  Rep. 
230— McCullough  v.  Virginia.  172  U.  S. 
120,  43  L.  ed.  388.  19  Sup.  Ct.  Rep.  134— 
New  Mexico  ▼.  United  States  Trust  Co.  172 
n.  S.  186.  43  L.  ed.  412,  19  Sup.  Ct  Rep. 
128 — Dunlap  v.  United  States.  33  Ct.  CI.  163 
— Chicago  Union  Traction  Co.  v.  Chicago,  199 
111  535.  59  L.R.A.  649,  65  N.  B.  451-^Loul8- 
iana  &  N.  W.  R.  Co.  y.  State  Appraisers,  108 
La.  19,  32  So.  184 — Adams  y.  Yazoo  &  M. 
Valley  R.  Co.  75  Miss.  282.  22  So.  824— 
Adams  v.  Yazoo  ft  M.  Valley  R.  Co.  77  Miss. 
262,  60  L.R.A.  70,  24  So.  200 — People  ex 
rel.  Delta  Kappa  Bpsllon  Soc.  y.  Lawler.  74 
App.  Diy.  557,  77  N.  Y.  Supp.  840— Wilming- 
ton &  W.  R.  Co.  y.  Alshrook.  110  N.  C.  149. 
14  S.  B.  652 — Brown  University  y.  Granger, 
19  R.  I.  709,  36  L.R.A.  849.  36  Atl.  720— 
Knoxyllle  ft  O.  R.  Co.  y.  Harris.  99  Tenn. 
695,  53  L.R.A.  926.  43  S.  W.  115— State  ex 
rel.  Bell  y.  Harshaw,  76  Wis.  240,  45  N.  W. 
808. 


b.  Partioular  Properties  Exetnpt, 

Exemption  of  Federal  Securities,  see  supra, 
I.  c,  2,  d. 

Power  to  Tax  Federal  Agencies,  Instrumen- 
talities, and  Property,  see  supra,  I.  c. 
2. 

Property  Embraced  in  Charter  Exemption, 
see  infra,  422,  428. 

376.  Where  a  county  has  agreed  not  to 
tax  certain  lands  which  it  had  contracted 
to  sell,  before  they  were  conveyed,  and  had 
deposited  a  deed  as  an  escrow,  and  after- 
wards brought  suit  to  set  aside  the  written 
agreement  and  the  deed,  it  cannot  recover 
taxes  on  the  land  for  the  period  in  which 
such  litigation  was  pending,  which  was  final- 
ly settled  under  circumstances  which  show 
an  understanding  that  no  taxes  were  to  be 
payable  for  that  time.  Calhoun  County  v. 
American  Emigrant  Co.  93  U.  S.  124, 

23:826 

Cited  in  Lake  Superior  Ship  Canal,  R.  ft  Iron 

Co.  y.  Cunningham.  44  Fed.  843 — American 

Emigrant  Co.  y.  Iowa  R.  Land  Co.  52  Iowa, 

325,  3  N.  W.  88. 

Public  property. 

Impairment  of  Contract  Obligations  as 
to,  see  Constitutional  Law,  1193. 

377.  Lands  and  buildings  owned  and  used 
by  a  municipal  corporation  under  legisla- 
tive authorit}^  for  the  purpose  of  supplying 
the  citizens  with  water,  are  not  public  prop- 
erty, used  for  public  purposes,  within  the 
meaning  of  that  term  as  used  with  reference 
to  exemptions  from  taxation.  Covington  v. 
Kentucky,  173  U.  S.  231,  19  Sup.  Ct.  Rep. 
383.  43:  679 
Cited  in  Stiles  v.  Newport,  76  Vt.  168.  56  Atl. 

662. 


Charitable,    educational    and    relipioos 
property. 

Power  of  Legislature  to  Exempt,   see 

infra,  414. 
Transfer  of   Exemption  of   Lands    Set 

Apart  for   University,    see    infra, 

442. 
Prejudicial  Error  as  to,  see  Appeal  and 

Error,  4995. 
Impairment  of  Contract  Obligations  as 

to,  see  Constitutional  Law,   1126, 

1140,  1408. 
See  also  infra,  419,  425. 

378.  Section  2  of  the  New  Jersey  act  of 
1862  for  the  taxation  of  the  poor  farm  and 
personal  property  thereon  by  the  township 
of  North  Brunswick  was  repealed  by  the 
act  of  1866  exempting  from  taxation  prop- 
erty  used   exclusively   for    charitable    pur- 

rses.     Williamson  v.  New  Jersey,  130  U. 
189,  9  Sup.  Ct.  Rep.  483,  32:  91S 

379.  Land  owned  by  a  religious  corpo- 
ration or  society  in  the  District  of  Colum- 
bia, which  is  neither  actually  occupied  for 
a  church  building,  nor  reasonably  needed 
and  actually  used  for  the  convenient  enjoy- 
ment of  such  building  as  a  church,  is  not 
exempt  from  taxation,  whether  used  for  any 
other  purpose  or  not.  Gibbons  v.  District 
of  Columbia,  116  U.  S.  404,  6  Sup.  Ct.  Rep. 
427,  29  680 

—  Editorial  note. 

[Fraternal  benefit  society  as  a  benevolent 
or  charitable  association  within  exemption 
statutes.  7: 380 

Defeasible  Interest  in  public  lands. 

Conclusiveness  of  Judgment  as  to,  see 
Judgment,  655. 

380.  The  contingent  right  of  pre-emption 
in  lands  granted  to  the  Pacific  Railroad 
Company  does  not  constitute  an  exemption 
of  those  lands  from  state  taxation.  Union 
P.   R.   Co.   V.  McShane,   22   Wall.   444, 

22:  747 
Cited  in  Shiver  y.  United  States,  150  U.  S.  499, 
40  L.  ed.  233,  16  Snp.  Ct.  Rep.  54 — Northern 
P.  R.  Co.  v.  Myers,  172  U.  S.  598,  43  L.  ed. 
567.  10  Sop.  Ct.  Rep.  276 — Gulf,  C.  k  S.  P. 
R.  Co.  y.  Clark,  2  Ind.  Terr.  324,  51  8.  W. 
962 — Durham  v.  Hussman,  88  Iowa,  35.  55 
N.  W.  11 — Saline  County  v.  Young,  18  Kan. 
443 — Jopllng  y.  Chachere.  107  La.  529,  82 
So.  243 — Baltimore  Shipbuilding  &  Dry  Dock 
Co.  v.  Baltimore,  97  Md.  99,  54  Atl.  623— 
Polk  County  v.  Hunter,  42  Minn.  313,  44 
N.  W.  201— State  v.  Central  P.  R.  Co.  21 
Nev.  98,  25  Pac.  442 — State  y.  Central  P. 
R.  Co.  21  Nev.  253,  30  Pac.  686. 

Franchise   or   right  of  way   in  public 
streets. 

See  also  Constitutional  La\^,  308. 

381.  The  contract  arrangement  for  the 
payment  to  a  municipality  of  a  license  fee 
on  each  street  car,  modified  as  to  the 
amount  of  such  fees  under  the  authority  of 
a  statute  accepted  by  the  street  railway 
company,  stating  that  such  fees  should  1^ 
taken  "in  full  satisfaction  for  the  use  of 
the  streets  or  avenues,"  does  not  exempt  the 
company  from  the  tax  imposed,  under  K.  Y. 
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Laws  1899,  chap.  712,  on  its  franchiae. 
New  York  ex  rel.  Brooklyn  City  R.  Co.  v. 
New  York  State  Tax  Comrs.  (New  York  ex 
Tel.  Brooklyn  City  R.  Co.  v.  State  Bd.  of 
Tax  Comrs.)  199  U.  S.  48,  25  Sup.  Ct.  Rep. 
713,  50: 79 

New  York  ex  rel.  Twenty-Third  Street  R. 

Co.  V.  New  York  State  Tax  Comrs.  (New 

York  ex  rel.  Twenty-Third  Street  R.  Co. 

V.  State  Bd.  of  Tax'Comrs.)  199  U.  S.  53. 

25  Sup.  Ct.  Rep.  715,  50:  85 

382.  No  exemption  from  the  municipal 
taxation  of  the  business  of  a  street  railway 
company  results  from  provisions  in  its 
agreement  with  the  municipality  preserving 
its  easements  for  railway  purposes  in  land 
to  be  conveyed  by  it  to  the  city,  and  grant- 
ing it  the  right  to  lay  down,  construct, 
maintain,  and  operate  its  railway  through 
certain  streets,  subject  to  the  control  and 
regulation  of  the  mayor  and  aldermen.  Sa- 
vannah, T.  &  I.  of  H.  R.  Co.  V.  Savannah, 
198  U.  S.  392,  25  Sup.  Ct.  Rep.  690, 

49:  1097 

Corporations  and  stocks  or  capital. 

Exemption  of  National  Bank  Stock,  see 

supra,  I.  c,  2,  o. 
Taxability  of,  see  supra,  I.  3,  c. 
Religious  Corporations,  see  supra,  379. 
Street  Railroads,  see  supra,  381,  382. 
Railroad  Corporations,  see  infra,  390. 
Exemptions  by  Charter,  see  infra,  427- 

432. 
Impairment  of  Contract  Obligations  as 

to.   see   Constitutional  Law,   1120, 

1123-1132. 
See  also  supra,  254,  255. 

383.  To  have  an  exemption  by  charter 
from  taxation,  it  is  necessary  to  have  a 
provision  to  that  effect  in  clear  and  unmis- 
takable language.  Providence  Bank  v.  Bil- 
lings, 4  Pet.  514,  7:  939 
Memphis  Gas  Light  Co.  v.  Taxing  District, 

109  U.  S.  398,  3  Sup.  Ct.  Rep.  205. 

27:  978 
Cited  In  Charles  River  BrfdRe  v.  Warren 
Bridf^e,  11  Pet.  547.  9  L.  ed.  824 — Paasen- 
Ifer  Cases,  7  How.  482.  12  L.  ed.  785 — Plqua 
Branch  of  State  Bank  v.  Knoop,  16  ITotv. 
409,  14  L.  ed.  994— Oblo  L.  Tns.  &  T.  Co.  v. 
Debolt.  16  How.  .435.  14  L.  ed.  1005— Mlnot 
V.  Phlladelnhia  W.  &  B.  R.  Co.  18  Wall.  226. 
21  L.  ed.  894 — North  Mlasonri  R.  Co.  v.  Ma- 
fftilre.  20  Wall.  61.  22  L.  ed.  294 — Tucker  v. 
Ferguson,  22  Wall.  575,  22  L.  ed.  816 — Mor- 
gan V.  Tx>til8iana,  93  U.  S.  222  23  L.  ed. 
^61 — West  Wisconsin  R.  Co.  v.  Trerapealeau 
County,  93  U.  8.  508.  23  L.  ed.  815 — Far- 
rington  v.  Tennessee  95  U.  S.  688.  24  L.  ed. 
560 — Northwestern  Fertilizing  Co.  v.  Hyde 
Park.  97  U.  S.  666,  24  L.  ed.  1038— Newton 
V.  Mahoning  Coanty.  100  U.  S.  561,  25  L. 
ed.  712— MemphiH  Gaslight  Co.  v.  Taxing 
District,  109  U.  S.  401.  27  L.  ed.  977,  3 
Sup.  Ct.  Rep.  205 — Sturges  v.  Carter,  114 
U.  S.  521,  29  L.  ed.  244,  5  Sup.  Ct.  Rep. 
1014 — Stone  v.  Farmers  Loan  &  T.  Co-  116 
U.  8.  326.  29  L.  ed.  642,  6  Sup.  Ct.  Rep. 
S34 — Vicksburg,  S.  &  P.  R.  Co.  v.  Dennis. 
116  U.  S.  667,  29  L.  ed.  771,  6  Sup.  Ct.  Rep. 
-625 — Given  v.  Wiigbt  (New  Jersey,  Given, 
Proaecutor.  v.  Wright)  117  U.  S.  655.  29  L. 
ed.  1024,  6  Sup.  Ct.  Rep.  907 — Chicago,  B. 
A  K.  C.  R.  Co.  V.  Guffey  (Chicago,  B.  &  K.  C 


R.  Co.  V.  Missouri)  120  U.  8.  575,  30  L.  ed. 
734,  7  Sup.  Ct.  Rep.  693 — Pennsylvania  R. 
Co.  V.  Miller.  132  U.  S.  84,  33  L.  ed.  272,  10 
Sup.  Ct.  Rep.  34 — New  Orleans  City  &  Lake 
R.  Co.  V.  New  Orleans,  143  U.  S.  195,  36  L. 
ed.  122,  12  Sup.  Ct.  Rep.  406 — Mlnot  v. 
Philadelphia,  W.  &  B.  R.  Co.  2  Abb.  (U.  8.) 
334,  Fed.  Cas.  No.  9,645 — Mlnturn  v.  Larue, 
McAll.  396.  Fed.  Cas.  No.  9,646 — Chamber- 
lain V.  Walter,  60  Fed.  790 — Stein  v.  Mobile, 
17  Ala.  239 — Mobile  &  8.  H.  R.  Co.  v.  Ken- 
nerly,  74  Ala.  571 — Swann  v.  State,  77  Ala. 
547 — Atlantic  &  P.  R.  Co.  v.  Lesueur,  2  Ariz. 
431,  1  L.R.A.  248,  2  Inters.  Com.  Rep.  190, 
19  Pac.  157— Macon  v.  Central  R.  &  Bkg. 
Co.  50  Ga.  621 — People  ex  rel.  Pavey  v. 
Wabash  R.  Co.  138  111.  85,  27  N.  B.  694— 
People  ex  rel.  Kochersperger  v.  Chicago  Theo- 
logical Seminary,  174  111.  180,  51  N.  E.  198 
— Deposit  Bank  v.  Daviess  County,  102  Ky. 
205.  44  L.R.A.  834,  89  S.  W.  103O— Grand 
Lodge,  F.  ft  A.  M.  v.  New  Orleans,  44  La. 
Ann.  668,  11  So.  148 — Stetson  v.  Bangor,  56 
Me.  283 — ^Portland,  8.  &  P.  R.  Co.  v.  Saco, 
60  Me.  200 — Ex  parte  Burton,  8  Gill.  7 — 
State  V.  Cumberland  &  P.  R.  Co.  40  Md.  61 
— Anne  Arundel  County  v.  Annapolis  &  B. 
Ridge  R.  Co.  47  Md.  612 — State  v.  Baltimore 
&  O.  R.  Co.  48  Md.  93 — ^Boston  Soc.  of  Re- 
demptorist  Fathers  v.  Boston,  129  Mass.  180 
— People  V.  Detroit  &  P.  R.  Co.  1  Mich.  459 
— East  Saginaw  Mfg.  Co.  v.  East  Saginaw, 
19  Mich.  279,  2  Am.  Rep.  82 — Washington 
University  v.  Rowse,  42  Mo.  321 — St.  I^uls 
V.  Boatmen's  Ins.  &  T.  Co.  47  Mo.  155 — State 
use  of  Pacific  R.  Co.  v.  Dulle,  48  Mo.  287 — 
North  Missouri  R.  Co.  v.  Magulre,  49  Mo. 
499,  8  Am.  Rep.  141 — Pacific  R.  Co.  v.  Cass 
County.  53  Mo.  27 — Phillips  Exeter  Academy 
V.  Exeter,  58  N.  H.  307,  42  Am.  Rep.  689 — 
Plalsted  V.  Holmes,  58  N.  H.  623 — Dow  v. 
Northern  R.  Co.  67  N.  H.  48.  36  Atl.  610— 
State  V.  Berry,  17  N.  J.  L.  81 — State,  Tren- 
ton Water  Power  Co.,  Prosecutors,  v.  Parker, 
32  N.  J.  L.  435 — Cook  v.  State,  33  N.  J.  L. 
478 — People  ex  rel.  Cunningham  v.  Roper,  36 
N.  Y.  634 — People  ex  rel.  Westchester  F.  Ins. 
Co.  V.  Davenport,  91  N.  Y.  586 — State  v 
Petway,  56  N.  C.  (2  Jones,  Bq.)  405 — Atty. 
Gen.  V.  Bank  of  Charlotte,  57  N.  C.  (4  Jones, 
Eq.)  290 — Wilmington  &  W.  R.  Co.  v.  Als- 
brook.  110  N.  C.  150,  14  S.  B.  652— Debolt 
V.  Ohio  L.  Ins.  &  T.  Co.  1  Ohio  St.  573 — 
Mathony  v.  Golden,  6  Ohio  St.  428 — Cham- 
paign County  Bank  v.  Smith,  7  Ohio  St.  56 
—Sandusky  City  Bank  v.  WiUwr,  7  Ohio  St. 
506 — Erie  R.  Co.  v.  Com.  8  Brewst.  (Pa.) 
372 — Re  Bank  of  United  States,  6  Clark. 
(Pa.)  185 — Com.  v.  MlnersvlIIe  Water  Co. 
4  Dauphin  Co.  Rep.  276 — Com.  v.  Glrard 
Bank,  1  Pearson  (Pa.)  325 — Com.  v.  Mlners- 
vllle  Water  Co.  13  Pa.  Co.  Ct.  22 — Com.  v. 
MlnersvlIIe  Water  Co.  2  Pa.  Dlst.  R.  741 — 
Re  Bank  of  United  States,  1  Phila.  332,  9 
Phlla.  Leg.  Int.  47— Mlnot  v.  Philadelphia. 
W.  &  B.  R.  Co.  7  Phlla.  661,  27  Phlla.  Leg. 
Int.  396 — Pennsylvania  R.  Co.  v.  Miller,  46 
Phila.  Leg.  Int.  488 — Com.  v.  Baston  Bank. 
10  Pa.  450 — Bank  of  Pennsylvania  v.  Com. 
19  Pa.  152— Mott  v.  Pennsylvania  R.  Co. 
30  Pa.  31,  72  Am.  Dec.  664 — Erie  R.  Co.  v. 
Com.  66  Pa.  87,  5  Am.  Rep.  351 — Brown 
University  v.  Granger,  19  R.  I.  709,  36  L.R.A. 
849,  36  Atl.  720 — Memphis  v.  Farrington,  8 
Baxt.  554 — Memphis  v.  Bluff  City  Ins.  Co.  91 
Tenn.  551,  19  8.  W.  758 — Memphis  v.  Mem- 
phis City  Bank,  91  Tenn.  680,  19  S.  W.  1045 
— Re  Turnpike  Cases,  92  Tenn.  373,  22  8. 
W.  75 — State  v.  Bank  of  Commerce,  95  Tenn. 
228,  31  8.  W.  993— Knoxville  &  O.  R.  Co. 
V.  Harris,  99  Tenn.  685,  53  L.R.A.  928,  43 
8.  W.  116— Maxwell  v.  State,  8  Heisk,  634 
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— Loaisvllle  &  N.  R.  Co.  v.  State,  8  Helsk. 
794 — Ex  parte  Williams,  31  Tex.  Crlm.  Rep. 
274,  21  L.  R.A.  787,  20  S.  W.  580— Austin 
V.  Austin  Gaslight  &  Cual  Co.  69  Tex.  187, 
7  S.  W.  200 — Newport  News  &  O.  P.  R. 
ft  Electric  Co.  v.  Newport  News,  100  Va. 
163,  40  S.  E.  645 — Puget  Sound  Agrl.  Co. 
V.  Pierce  County,  1  Wash  Terr.  169 — Baltl 
more  &  O.  R.  Co.  t.  Marshall  County,  3  W. 
Va.  332 — Wisconsin  Teleph.  Co.  v.  Oshkosh, 

62  Wis.   39,  21   N.   W.   828. 

384.  An  exemption  of  a  corporation  from 
the  ordinary  burdens  of  an  individual  of 
society  does  not  result  from  the  mere  act  of 
incorporation,  and,  unless  expressed  in  its 
charter,  does  not  exist  at  all.  Providence 
Bank  v.  Billings,  4  Pet.  514,  7:  939 
Cited  In  Missionary  Soc.   of  M.   E.  Church  v. 

Dalles,  107  U.  S.  342,  27  L.  ed.  547,  2  Sup. 
Ct.  Rop-  672 — Pearsall  y.  Great  Northern  R. 
Co.  161  U.  S.  664,  40  L.  ed.  844,  16  Sup. 
Ct.  Rep.  703— Selma  v.  Mullen,  46  Ala.  414 
— Shorter  v.  Smith,  9  Ga.  524 — Ohio  &  M.  R. 
Co.  V.  Shanafelt,  25  III.  143 — Northwestern 
Fertilizing  Co.  v.  Hyde  Park,  70  111.  642— 
Rodemacher  v.  Milwaukee  &  St.  P.  R.  Co. 
41  Iowa,  301,  20  Am.  Rep.  592 — Dennis  v. 
Vicksburg,  S.  &  P.  R.  Co.  34  La.  Ann.  956 — 
PIngree  v.  Michigan  C.  R.  Co.  118  Mich.  329, 

63  L.R.A.  280,  76  N.  W.  635— Payne  v.  Bald- 
win, 8  Smedes  &  M.  680 — Commercial  Bank 
v.  State,  4  Smedes  &  M.  508 — Esser  v. 
Spauldlng,  17  Nev.  301,  30  Pac.  896 — Dow 
▼.  Northern  R.  Co.  67  N.  H.  48.  36  Atl. 
510 — Delaware  &  R.  Canal  Co.  v.  Camden  ft 
A.  R.  Co.  16  N.  J.  Eq.  372 — Bank  of  Toledo 
V.  Toledo,  1  Ohio  St.  667 — Deschamps  v.  Sec- 
ond &  Third  St.  Pass.  R.  Co.  3  Phlla.  280, 
15  Phlla.  Leg.  Int.  371 — Marble  Bidg.  Asso. 
v.  Hocker,  8  Phila.  506 — Pennsylvania  R. 
Co.  V.  Miller,  25  W.  N.  C.  6 — Packer  v.  San- 
bury  &  E.  R.  Co.  10  Pa.  218 — Pennsylvania  R. 
Co.  V.  Duncan,  129  Pa.  200,  83  L.  ed.  272 — 
Thorpe  v.  Rutland  &  B.  R.  Co.  27  Vt.  143, 
62  Am.  Dec.  625 — Richmond,  F.  &  P.  R.  Co. 
V.  Richmond,  26  Gratt.  95 — Crafford  v.  War- 
wick  County,  87  Va.  116,  10  L.R.A.  132,  12 
S.  E.  147 — Fulkerson  v.  Taylor,  102  Va.  321, 
46  S.  E.  309 — Janesvllle  Bridge  Co.  v. 
Stoughton,   1   Pinney    (Wis.)    672. 

385.  A  contract  against  taxation  of  a 
corporation  cannot  be  implied  from  the  fact 
that  the  imposition  of  a  license  tax  for  the 
privilege  granted  the  corporation  by  its 
charter  would  destroy  that  privilege. 
Memphis  Gaslight  Co.  v.  Taxing  Dist.  of 
Shelby  County,  109  U.  8.  398,  3  Sup.  Ct. 
Rep.  205,  27:  976 

386.  An  exemption  of  shareholders  on 
their  shares  of  stock  in  a  corporation  is 
not  implied  by  an  exemption  of  the  capital 
of  the  corporation.  New  Orleans  v.  Citizens' 
Bank,  167  U.  S.  371,  17  Sup.  Ct.  Rep.  905, 

42:  202 

387.  Real  estate  acquired  by  a  bank  on 
foreclosure  of  mortgages  to  secure  stock  sub- 
scriptions or  stock  loans  is  not  within  an 
exemption  of  the  capital  of  the  bank,  when 
the  capita]  was  not  furnished  by  the  sub- 
scriptions and  mortgages,  but  these  were 
merely  a  security  on  the  faith  of  which  the 
capital  was  obtained  by  the  sale  of  state 


bonds.    New  Orleans  v.  Citizens'  Bank,  167 

U.  S.  371,  17  Sup.  Ct.  Rep.  905,  42:  202 

Louisiana  ex  rel.  Citizens  Bank  v.  Board  of 

Assessors     (Louisiana    v.    New    Orleans) 

167  U.  S.  407,  17  Sup.  Ct.  Rep.  1000, 

42:  215 
CUed  In  Louisiana  v.  New  Orleans  (Louisiana 
ex  rel.  Citizens*  Bank  v.  Assessors)  167  U. 
S.  408,  42  L.  ed.  215,  17  Sup.  Ct.  Rep.  841- 
Cltizens*  Bank  v.  Parker,  192  U.  S.  77,  48 
L.  ed.  353,  24  Sup.  Ct.  Rep.  181. 

388.  The  concluding  clause  of  Rev.  Stat 
§  3408,  exempting  from  taxation  deposits  of 
money  in  savings  banks,  exempts  from  tax 
all  deposits  to  the  extent  to  which  they  are 
invested  in  United  States  securities,  and 
also  every  deposit  in  the  name  of  one  person 
to  the  extent  of  $2,000.  German  Sav.  Bank 
v.  Archbold,  104  U.  S.  708,  26:  901 

389.  An  English  joint  stock  company 
which  is,  in  its  essential  nature,  a  corpora- 
tion, as  understood  in  this  country,  although 
declared  by  Parliament  not  to  be*  a  corpora- 
ation,  cannot  claim  to  be  a  partnership  of 
individuals  for  the  purpose  of  claiming  ex- 
emption from  a  state  tax  on  premiums  re- 
ceived in  the  course  of  its  business  in  the 
state.  Liverpool  &  L.  Life  &  F.  Ins.  Co.  t. 
Oliver  (Liverpool  &  L.  Life  &  F.  Ins.  Co.  t. 
Massachusetts)  10  Wall.  666,  19: 1029 
Distinguished  in  Edwards  v.  Warren  Llnoline 

it  Gasoline  Works,  168  Mass.  567,  38  L.R. 
A.  703,  47  N.  B.  602. 
Cited  in  Dlnsmore  v.  Philadelphia  &  R.  B.  Co. 
11  Phlla.  484,  Fed.  Cas.  No.  3.021— Malta 
V.  American  Exp.  Co.  1  Pllpp.  615,  Fed.  Cas. 
No.  9,002 — Gregg  v.  Sanford,  12  C.  C.  A.  528, 
28  U.  S.  App.  318,  65  Fed.  154 — YoungBtown 
Coke  Co.  V.  Andrews  Bros.  Co.  79  Fed 
674 — Andrews  Bros.  Co.  v.  YounRstown  Coke 
Co.  30  C.  C.  A.  295.  68  U.  8.  App.  444.  86 
Fed.  587 — American  Steel  &  Wire  Co.  v.  Wire 
Drawers'  &  Die  Makers*  Unions  Kos.  1  ft  3, 
90  Fed.  606 — Chicot  County  Levee  Inspect- 
ors V.  Crittenden,  36  C.  C  A.  420,  94  Fed. 
616 — Baker  v.  State,  44  Ark.  138— Blue 
Mountain  Forest  Asso.\v.  Borrowe,  71  N.  H. 
73,  61  Atl.  670 — McGregor  v.  Brie  R.  Co.  S5 
N.  J.  L.  118 — Tide  Water  Pipe  Co.  v.  State 
Assessors,  57  N.  J.  L.  617,  27  L.R.A.  684. 
31  Atl.  220 — Edgeworth  v.  Wood,  58  N.  J. 
L.  467,  33  Atl.  940— People  ex  rel.  Piatt  v. 
Wemple,  52  Hun,  442,  5  N.  Y.  Supp.  581— 
Dlnsmore  v.  Philadelphia  &  R.  R.  Co.  32 
Phlla.  Leg.  Int.  388 — Camblos  v.  Philadel- 
phia ft  R.  R.  Co.  9  Phlla.  446 — Dlnsmore  r. 
Philadelphia  &  R.  R.  Co.  11  Phlla.  484— 
Dlnsmore  v.  Philadelphia  &  R.  R.  Co.  2  W. 
N.  C.  276. 

Railroads  and  properties. 

Transfer  or  Removal  of  Immunity,  see 

infra,  I.  c,  8,  e. 
Effect  of  Consolidation  or  Meiger,  see 

infra,  L  c,  8,  /. 
Legislative  Power  to  Exempt,  see  infrtt 

410,  412,  416. 
Charter  Exemption  from,  see  infra,  420, 

421,  426,  428,  433-436. 
Term  and  Cessation  of  Exemption,  ie0 

infra,  469-471a,  474. 
Federal  Question  as  to  Impairment  of 

Obligation  of  Contract  as  to,  ace 

Appeal  and  Error,  1389,  1390. 


TAXES,   I.   c,  8,  c. 


5535 


Impairment  of  Contract  Obligations  as 
to,  see  Constitutional  Law,  IISO, 
1353,  1360,  1363,  1366,  1367. 

Exemption  from  Local  Improvement  As- 
sessments, see  Public  Improve- 
ments, 38. 

See  also  supra,  358-360,  367,  368,  371, 
380. 

390-1.  An  exemption  from  taxation  of  the 
capital  stock  of  a  railroad  does  not  exempt 
its  road  and  fixtures  purchased  with  it,  or 
into  which  it  has  been  converted,  where  an- 
other provision  had  expressly  exempted  the 
road  and  its  fixtures  for  a  period  of  years. 
Memphis  &  C.  R.  Co.  v.  Gaines,  97  U.  S.  697, 

24:  1091 
Cited  in  8t.Louis,  I.  M.  &  S.  R.  Co.  v.  Loftln, 
98  U.  8.  503,  25  U  ed.  224 — Bank  of  Com- 
merce v.  Tennessee,  104  U.  8.  495,  26  L.  ed. 
811 — ^Tennesfiee  v.  Whltworth,  117  U.  8.  135, 
20  L.  ed.  831,  6  Sap.  Ct.  Rep.  645 — Central 
R.  4  Bkg.  Co.  V.  Wright,  164  U.  8.  334.  41 
L.  ed.  457,  17  Sup.  Ct.  Rep.  80 — Tennessee 
T.  Whltworth,  22  Fed.  79 — San  Francisco  v. 
Spring  Valley  Waterworks,  63  Cal.  530 — 
Georsria  State  Bldg.  4  L.  Asso.  v.  Savannah, 
100  Ga.  71,  35  8.  B.  67 — Com.  v.  Western  U. 
Teleg.  Co.  15  W.  N.  C.  834 — Tradesman  Pub. 
Co.  V.  Knozville  Car  Wheel  Co.  95  Tenn.  656, 
81  L.R.A.  600,  49  Am.  St.  Rep.  943,  32  S. 
W.  1097. 

392.  An  exemption  of  a  railroad  company 
from  taxation  which  would  reduce  its  divi- 
dends below  8  per  cent  is  not  invalid  for 
vagueness  or  uncertainty  because  of  the  con- 
tingency involved.  Mobile  &  O.  R.  Co.  v. 
Tennessee,  153  U.  S.  486,  14  Sup.  Ct.  Rep. 
968,  38: 793 

393.  The  exemption  of  the  railroad  right 
of  way  given  by  §  2  of  the  act  of  Congress 
of  July  27,  1866,  granting  lands  to  the  At- 
lantic &  Pacific  Railroad  Company,  does  not 
extend  to  the  right  of  way  acquired  under 
§  7,  or  independently  of  that  section  from 

grivate    owners.     New    Mexico    v.    United 
Utes  Trust  Co.  174  U.  S.  545,  19  Sup.  Ct. 
Rep.  784,  43:  1079 

died  in  Territory  v.  Santa  Fe  P.  R.  Co.  10 
N.  M.  411,  62  Pac.  986 — United  States  Trust 
Co.  V.  Territory,  10  N.  M.  418,  62  Pac.  987. 

394.  The  right  of  way  for  100  feet  each 
tide  of  a  railroad,  including  all  necessary 
grounds  for  station  bilkildings,  workshops, 
machine  shops,  switches,  side  tracks,  turn- 
tables, and  water  stations,  which  is  exempt 
from  taxation  within  the  territories  of  the 
United  States  under  the  act  of  Congress  of 
July  27,  1866,  does  not  mean  th^  right  of 
passage  merely,  but  is  real  estate  of  corpo- 
real (quality,  and  the  exemption  includes  all 
that  IS  erected  upon  it.  New  Mexico  v. 
United  SUtes  Trust  Co.  172  U.  S.  171,  19 
Sup.  Ct.  Rep.  128,  43:  407 
Cited  In  New  Mexico  v.  United  States  Trust  Co. 

174  U.  8.  545,  48  L.  ed.  1079,  19  Sup.  Ct. 
Rep.  784 — United  States  Trust  Co.  v.  New 
Mexico,  183  U.  8.  638,  46  L.  ed.  317,  22 
Sup.  Ct.  Rep.  172— Maysville  ft  B.  S.  R.  Co. 
▼.  Ball,  108  Ky.  256,  56  S.  W.  188— Terri- 
tory V.  Santa  Fe  P.  R.  Co.  10  N.  M.  411,  62 
Pac.  985 — United  States  Trast  Co.  v.  Terri- 
tory, 10  N.  M.  418,  63  Pac.  987— Northern 


Counties  Invest.  Trust  v.  Enyard,  24  Wasli. 
370.  64  Pac.  516. 

395.  A  railroad  company  which  did  not 
become  a  corporate  body  until  after  the  re- 
strictions in  the  Arkansas  Constitution  of 
1874  took  effect  is  thereby  incapable  in  law 
of  being  or  enjoying  the  privilege  of  holding 
its  property  exempt  from  taxation.  Memphis 
&  L.  R.  R.  Co.  V.  Berry  (Memphis  &  L.  R. 
R.  Co.  V.  Railroad  Comrs.)  112  U.  S.  609, 
5  Sup.  Ct.  Rep,  299,  28:  837 
Cited  in  People  ex  rel.  Schurz  v.  Cook,  110  N. 

Y.  450,  18  N.  E.  113. 

c.  Legislative  Potoer. 

See  also  supra,  71. 

Power  to  confer  exemption  generally. 

396.  The  legislature  of  a  state,  unless  re- 
strained by  constitutional  provisions,  may 
exempt  particular  parcels  of  property,  or 
the  property  of  particular  persons  or  corpo- 
rations, from  taxation,  either  for  a  specified 
period  or  perpetually.  Minot  v.  Phila- 
delphia, W.  &  B.  R.  Co.  (Delaware  Railroad 
Tax)  18  Wall.  206,  21:888 
Tucker  v.  Ferguson,  22  Wall.  527,  22:  805 
Hoge  v.  Richmond  &  D.  R.  Co.  99  U.  S.  348, 

25:303 
Tomlinson  ▼.  Branch,  16  Wall.  460,  21:  189 
Charleston  v.  Branch,  15  Wall.  470,  21 :  193 
Washington  University  v.  Rouse,    8    Wall. 

439,  19: 498 

Di%tingui8hed  in  People  ex  rel.  New  York  Blev. 

R.  Co.  V.  New  York  Tax  &  A.  Comrs.  82  N. 

Y.  466. 

Cited  in  Pacific  R.  Co.  v.  Maguire,  20  Wall.  42, 
22  L.  ed.  285 — Erie  R.  Co.  v.  Pennsylvania, 
21  Wall.  498,  22  L.  ed.  598— Hewitt  v.  New 
York  &  O.  M.  R.  Co.  12  Blatchf.  466,  Fed. 
Cas.  No.  6,443 — Louisville  &  N.  R.  Co.  v. 
Gaines,  2  FUpp.  628,  8  Fed.  272— Oliver  v. 
Memphis  ft  L.  R.  R.  Co.  30  Ark.  130— St. 
Louis,  I.  M.  &  8.  R.  Co.  V.  Loftin,  30  Ark. 
711 — Memphis  &  L.  R.  R.  Co.  v.  Berry,  41 
Ark.  446 — White  v.  Farmers'  Highline  Canal 
ft  Reservoir  Co.  22  Colo.  201,  31  L.R.A.  881, 
48  Pac.  1028 — State  v.  Western  ft  A.  R.  Co. 
66  Ga.  567 — Northwestern  University  v. 
People,  80  III.  335,  22  Am.  Rep.  187— People 
ex  rel.  McCrea  v.  Soldiers'  Home  ft  Baptist 
Theological  Union,  05  III.  564 — State  v. 
Maine  C.  R.  Co.  66  Me.  497 — St.  Vincent's 
College  V.  Schaefer,  104  Mo.  267,  16  S.  W 
393 — State  Assessors  v.  Paterson  ft  R.  R. 
Co.  50  N.  J.  L.  450,  14  Atl.  610— Wilmiug- 
ton  ft  W.  R.  Co.  V.  Alsbrook,  110  N.  C.  146, 
14  S.  E.  652 — Hogg  v.  Mackay,  23  Or.  343, 
19  L.R.A.  80,  37  Am.  St  Rep.  682,  31  Pac. 
779 — State  v.  Nashville,  C.  ft  St.  L.  R.  Co. 
12  Lea,  589. 

397.  A  state  legislature  may  make  a  con- 
tract exempting  certain  property  from  tax- 
ation. East  Saginaw  Salt  Mfg.  Co.  v.  East 
Saginaw,  13  Wall.  373,  20:  611 
Cited  in  Dunlap  v.  State,  76  Ala.  466 — Farris 

V.    Vaunier,    6   Dak.   213,   8    L.R.A.    724,    42 
N.   W.   31. 

398.  State  legislatures,  unless  prohibited 
in  terms  by  the  state  Constitutions,  may 
contract  by  legislation  to  relea»e  the  exer- 
cise of  taxing  a  particular  thing,  corpora- 
tion, or  person,  as  may  appear  in  its  acts. 
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Jefferson  Branch  Bank  y.  Skelly,  1  Black, 
436,  17:  173 

Cited  In  Meyer  v.  Muscatine,  1  Wall.  393,  17 
L.  ed.  667 — East  Saginaw  Salt  Mfg.  Co.  v. 
East  Saginaw,  13  Wall.  376,  20  L.  ed.  613 
— Tomlinson  v.  Jessup,  15  Wall.  458,  21  L. 
ed.  205 — Humphrey  v.  Pegues.  16  Wall.  249, 
21  L.  ed.  327 — Erie  R.  Co.  v.  Pennsylvania, 

21  Wall.  498,  22  L.  ed.  598— Hewitt  ▼.  New 
Yoric  &  O.  M.  R.  R.  Co.  12  Blatchf.  465— 
Oliver  y.  Memphis  &  L.  R.  R.  Co.  30  Ark. 
130— KnoxvUle  &  O.  R.  Co,  y.  Hicks,  9  Baxt. 
445. 

399.  The  legislature  of  a  state  cannot  con- 
tract with  a  company  for  a  surrender  of  its 
charter  exemptions  as  to  taxation,  in  a  way 
that  involves  a  release  from  the  constitu- 
tional mode  of  taxation,  after  the  charter 
exemption  has  expired.  Memphis  &  C.  R. 
Co.  V.  Gaines,  97  U.  S.  697,  24:  1091 
Cited  In  Hogg  v.  Mackay,  23  Or.  344,  19  L.R.A. 

81,  37  Am.  St.  Rep.  682,  31  Pac.  779— Com. 
y.  Lake  Shore  &  M.  S.  R.  Co.  3  Dauphin  Co. 
Rep.  178 — Chesapeake  &  O.  R.  Co.  y.  Miller, 
19  W.  Va.  430. 

400.  A  state  may,  by  contract,  based  on  a 
consideration,  exempt  the  property  of  an 
individual  or  corporation  from  taxation, 
either  for  a  specified  period  or  permanently. 
Home  of  the  Friendless  v.  Rouse,  8  Wall. 
430,  19: 495 
Cited  In  East  Saginaw  Salt  Mfg.  Co.  v.  Bast 

Saginaw,  13  Wall.  376,  20  L.  ed.  618— Tom- 
linson y.  Jessup,  15  Wall.  458,  21  L.  ed. 
206 — Erie  R.  Co.  v.  Pennsylvania,  21  Wall. 
498,  22  L.  ed.  598— Minot  v.  Philadelphia, 
W.  &  B.  R.  Co.  2  Abb.  (U.  S.)  331,  Fed. 
Cas.  No.  9,645 — State  v.  Morgan,  28  La. 
Ann.  493 — State  ex  rel.  Cunningham  v.  Or- 
leans, 52  La.  Ann.  234,  20  So.  872 — Do^ 
y,  Northern  R.  Co.  67,  N.  H.  47,  36  Atl. 
510 — Hogg  v.  Mackay,  23  Or.  340,  19  L.R.A. 
79,  37  Am.  St  Rep.  682,  31  Pac.  779 — State 
«x  rel.  Qaines  v.  Whltworth,  8  Lea,  603 — 
Whiting  v.  West  Point,  88  Va.  913,  15  L. 
R.A.  864,  29  Am.  St  Rep.  750,  14  S.  B. 
698. 

401.  The  state  legislature  has  the  power 
to  bind  the  state  in  relinquishing  its  power 
to  tax  a  corporation.  Humphrey  v.  Pegues, 
16  Wall.  244,  21 :  326 
Diatinouiahed  in  Western  &  A.  R.  Co.  v.  State, 

54  Ga.  431. 
Cited  in  Oliver  v.  Memphis  4  L.  R.  R.  Co.  30 
Ark.  130 — State  v.  Western  &  A.  R.  Co.  66 
Qa.  567 — State  v.  Morgan,  28  La.  Ann.  493 — 
Richmond  &  D.  R.  Co.  v.  Orange  County,  74 
N.  C.  510— KnoxvUle  &  O.  R.  Co.  v.  Hicks,  9 
Baxt.  446 — State  ex  rel.  Gaines  v.  Whltworth, 
8  Lea.  604 — International  &  G.  N.  EL  Co. 
v.  Anderson  County,  59  Tex.  667. 

402.  Unless  restrained  by  the  Constitu- 
tion, the  legislature,  in  creating  a  corpora- 
tion, may  exempt  it  from  taxation.  Wil- 
mington &  W.  R.  Co.  V.  Reid,  13  Wall.  264, 

20:  568 
Cited  in  Bast  Saginaw  Salt  Mfg.  Co.  v.  East 
Saginaw,  13  Wall.  376,  20  L.  ed.  613 — Hum- 
phrey   V.    Pegues,    16    Wall.    249,    21    L.    ed. 
328 — Pacific  R.  Co.  v.  Magulre,  20  Wall.  43, 

22  L.  ed.  286 — Erie  R.  Co.  v.  Pennsylvania, 
21  Wall.  498,  22  L.  ed.  598 — Morgan  v. 
Louisiana,  03  U.  S.  223,  23  L.  ed.  862— 
New  Orleans  Gasllffbt  Co.  v.  Ix>ulsiana  Light 
&  H.  P.  &  Mfg.  Co.  115  U.  S.  665,  29  L. 
ed.  522,  6  Sup.  Ct.  Rep.  252 — Wilmington  & 


W.  R.  Co.  y.  Alsbrook,  146  U.  8.  301,  36  L. 
ed.  981,  13  Sup.  Ct.  Rep.  72— Bast  Tennessee, 
V.  &  G.  R.  Co.  v.  Pickerd,  24  Fed.  615— 
Winona  &  St.  P.  R.  Co.  v.  Deuel  County,  3 
Dak.  18,  12  N.  W.  561— Northern  P.  R.  Co. 
v.  Garland,  5  Mont.  178,  3  Pac.  134 — State 
ex  rel.  Ahem  v.  Walsh,  31  Neb.  477,  48  N. 
W.  263 — State  Assessors  y.  Morris  ft  B.  R. 
Co.  49  N.  J.  U  217,  7  Atl.  826— Wilmington 
&  W.  R.  Co.  y.  Alsbrook,  110  N.  C.  167,  14 
S.   E.  652. 

403.  A  state  may  exempt  a  corporation 
from  taxation.  Providence  Bank  v.  Billings, 
4  Pet  514,  7:  939 
Cited  in  Northern  P.  R.  Co.  v.  Garland,  5  Mont 

187,  3  Pac.  134. 

404.  The  revenue  system  of  a  state  must 
yield  to  a  contract  which  the  state  has  law- 
fully made,  and  the  obligation  of  which,  by 
the  Constitution,  it  is  forbidden  to  impair. 
Poindexter  v.  Greenhow,  114  U.  S.  270,  1 
Sup.  Ct.  Rep.  903,  962,  29:  185 

405.  The  constitutional  power  to  grant 
exemption,  wholly  or  partially,  from  tax« 
ation,  and  for  fixed  or  indefinite  periods,  in- 
cludes the  power  to  exempt  upon  conditions 
or  contingencies  which  are  to  happen  in  the 
future.  Mobile  &  O.  R.  Co.  v.  Tennessee,  153 
U.  S.  486,  14  Sup.  Ct  Rep.  968,  38:  793 

—  Iklitorlal  notes. 

[Power  of  legislature  to  exempt.  19  L.R. 
A.  77. 

Constitutionality  of  provision  for  deduc- 
tion of  debts.    23  L.R.A.  278.] 

Limitations  on  power  to  exempt. 

406.  Under  a  state  Constitution  forbid- 
ding the  exemption  of  corporations  from  tax- 
ation, the  legislature  cannot  create  a  corpo- 
ration capable  of  acquiring  and  holding 
property  free  from  liabili^  to  taxation. 
Louisville  &  N.  R.  Co.  v.  Palmes,  109  U.  S. 
244,  3  Sup.  Ct.  Rep.  193,  27:  922 
Cited   in   Tennessee   v.    Whit  worth,    117   U.  S. 

146,  29  L.  ed.  835,  6  Sup.  Ct.  Rep.  649— 
Adams  v.  Yazoo  &  M.  Valley  R.  Co.  77  Miss. 
274,  60  L.R.A.  96,  24  So.  200. 

407.  Under  a  state  Constitution  forbid- 
ding the  exemption  of  corporations  from 
taxation,  the  legislature  cannot  create  a 
corporation  capable  of  acquiring  and  hold- 
ing property  free  ffom  liability  to  taxation. 
The  inhibition  of  the  Constitution  applies 
with  equal  force  against  the  renewal  of  an 
exemption  as  against  its  original  creation. 
Louisville  &  N.  R.  Co.  v.  Palmes,  109  U.  S. 
244,  9  Sup.  Ct.  Rep.  193,  27:  922 
Cited  in  Owen  v.  St.  Louis  A  S.  F.  R.  Co.  83 

Mo.  460 — St.  Louis  R.  Co.  v.  Southern  R.  Co. 
105  Mo.  586,  16  S.  VV.  960 — Lalce  Drummond 
Canal  &  Water  Co.  v.  Com.  103  Va.  355,  68 
L.R.A.   100,  49   S.   E.  506. 

408.  The  constitutional  provision  in  Mis- 
souri, that  no  property  shall  be  exempted 
from  taxation,  applies  to  all  corporations 
thereafter  formed,  either  by  original  char- 
ter or  by  the  consolidation  of  prior  corpora- 
tions under  the  act  of  1869.     Keokuk  & 
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W.  R.  Co.  ▼.  Missouri,  152  U.  S.  301,  14 

Sup.  Ct.  Kep.  592,  38:  450 

Keokuk    &    W.    R.    Co.    v.    County    Court 

(Keokuk  &,  W.  R.  Co.  v.  Scotland  County) 

152  U.  S.  317,  14  Sup.  Ct.  Rep.  608, 

38:  457 

409.  The  legislature  of  Tennessee,  under 
the  Constitution  of  1834,  bad  the  right  to 
exempt  any  corporation  of  the  state  from 
taxation.  Tipton  County  v.  Rogers  Loco- 
motive &  Mach.  Works,  103  U.  S.  523, 

26:  340 
Cited  In  Mobile  ft  O.  R.  Co.  v.  Tennessee,  153 
U.  8.  500,  38  L.  ed.  798,  14  Sap.  Ct  Rep. 
068. 

410.  The  Arkansas  statute  excluding  from 
the  assessment  of  railroad  property  the 
value  of  embankments,  tunnels,  cuts,  ties, 
trestles,  and  bridges,  is  unconstitutibnal  as 
exempting  that  part  of  the  property.  Little 
Rock  &  Ft.  S.  R.  Co.  V.  Worthen,  120  U.  S. 
97,  7  Sup.  Ct.  Rep.  469,  30:  588 
Cited  In  St.  Lonis,  I.  M.  &  S.  R.  Co.  y.  Worthen, 

52  Ark.  535,  7  L.R.A.  375.  13  S.  W.  254— 
Re  Revenue  Law,  H  18,  10,  2  S.  D.  68,  48 
N.  W.  812 — State  ex  rel.  Lewis  v.  Smith, 
168  Ind.  674,  63  L.R.A.  130,  63  N.  B.  214— 
Hogg  V.  Mackay,  23  Or.  341,  19  L.R.A.  79,  37 
Am.  St.  Rep.  682,  81  Pac.  770. 

411.  The  statutory  rule  that  the  rate  of 
taxation  upon  the  shares  in  a  national  bank 
should  be  the  same  as,  or  not  greater  than, 
upon  the  moneyed  capital  of  the  individual 
citizen  liable  to  taxation,  was  not  intended 
to  cut  off  the  power  of  the  state  to  exempt 
particular  kinds  of  property  from  taxation. 
New  York  ex  rel.  Duer  v.  Comrs.  of  Taxes  & 
Assessments,  4  Wall.  244,  18:  344 
Adams  v.  Nashville,  95  U.  S.  19,          24:  369 

Limited  In  New  York  v.  Weaver,  100  U.  S. 
646,  26   L.  ed.  707. 

Cited  In  Austin  v.  Boston,  7  Wall.  699,  19 
L.  ed.  226— Adams  v.  Nashville,  95  U.  S. 
20,  24  L.  ed.  370 — Tennessee  v.  Whitworth, 
117  U.  S.  136.  29  L.  ed.  832,  6  Sup.  Ct.  Rep. 
646 — New  Orleans  &  Lake  R.  Co.  v.  New- 
Orleans.  143  U.  S.  195,  36  L.  ed.  122,  12  Sup. 
Ct.  Rep.  406— First  Nat.  Bank  v.  Farwell, 
10  Blss.  271,  7  Fed.  518 — Exchange  Nat. 
Bank  V.  Miller,  19  Fed.  379 — Consolidated 
Nat.  Bank  v.  Pima  County,  6  Ariz.  150,  48 
Pac.  291 — Silver  Bow  County  v.  Davis,  6 
Mont  315.  12  Pac.  688 — Williams  v.  Weaver, 
76  N.  Y.  35. 

412.  The  legislative  power  to  grant  ex- 
emptions from  taxation,  in  charters  of  in- 
corporation,  notwithstanding  a  constitu- 
tional provision  for  equality  and  uniformity 
of  taxation,  extends  to  an  exemption  from 
taxes  which  would  reduce  dividends  below  a 
specified  per  cent.  Mobile  &  O.  R.  Co.  v. 
Tennessee,  153  U.  S.  486,  14  Sup.  Ct.  Rep. 
968,  38:  793 

413.  A  change  from  the  business  of  in< 
surance  to  that  of  banking  is  such  a  ma- 
terial and  radical  change  that,  when  made 
after  the  state  Constitution  has  prohibited 
exemptions,  the  legislature  will  have  no 
power  to  continue  in  favor  of  a  company 
exercising  an  exclusively  banking  business 
an  exemption  granted  by  charter  to  the  in- 
surance company.     Memphis  City  Bank  v. 

U.  a  Dig^347 


I  Tennessee  use  of  Memphis,  161  U.  S.  186,  16 
'  Sup.  Ct.  Rep.  468,  40:  664 

Charitable,  religious,  or  educational  in- 
stitutions. 

Impairment  of  Contract  Obligations  as 
to,  see  Constitutional  Law,  1126. 

414.  The  lands  and  other  property  of  a 
university,  the  annual  profits  of  which  are 
devoted  to  the  purposes  of  the  institution  as 
a  school,  can  be  exempted  by  statute  from 
taxation,  where  the  state  Constitution 
authorizes  such  exemption  as  the  l^islature 
may  "deem  necessary  for  school,  religious, 
and  charitable  purposes;"  and  the  exempt- 
ing power  of  the  legislature  is  not  limited 
to  real  estate  occupied  or  in  immediate  use 
by  the  university.  Northwestern  University 
V.  Illinois  ex  rel.  Miller,  99  U.  S.  309, 

25:  387 
Cited  in  Colorado  Seminary  v.  Arapahoe 
County,  30  Colo.  611,  71  Pac.  410— Chicago 
V.  Baptist  Theological  Union,  115  111.  251, 
2  N.  E.  254— People  v.  Ix)ew,  19  Misc.  251, 
44  N.  Y.  Supp.  42 — People  v.  I^ew,  23 
Misc.  576,  52  N.  Y.  Supp.  799— Willamette 
University  v.  Knight,  35  Or.  37,  56  Pac. 
124 — University  of  the  South  v.  Skidmore, 
87  Tenn.  162,  9  S.  W.  892 — Methodist  Epis- 
copal Church,  South,  Book  Agents  v.  Hlnton, 
92  Tenn.  20,  19  L.R.A.  295,  21  S.  W.  321— 
State  ex  rel.  Oalnes  v.  Whitworth,  8  Lea, 
603 — Morris  v.  Lone  Star  Chapter  No.  6. 
R.  A.  M.  68  Tex.  704,  5  S.  W.  519. 

Specific  tax  in  lieu  of  all  others. 

Exemption  Implied  from  Exclusiveness 

of  Other  Tax,  see  supra,  358-361. 
See  also  supra,  62;  infra,  427. 

415.  There  is  no  constitutional  objection 
to  the  exercise  by  a  state  of  its  power  to 
make  a  binding  contract,  imposin^r  a  spe- 
cific tax  on  a  bank  in  lieu  of  all  bther 
taxes.  Piqua  Branch  of  State  Bank  v. 
Knoop,  16  How.  369,  14:  977 
Cited  in  Ohio  Life  Ins.  &  T.  Co.  v.  Debolt,  16 

How.  430,  14  L,  ed.  1003 — Dodge  v.  Wool- 
sey,  18  How.  346,  376,  16  L.  ed.  420— Me- 
chanics' &  T.  Banic  v.  Debolt,  18  How.  383, 
15  L.  ed.  460 — Mechanics'  &  T.  Bank  v. 
Thomas,  18  How.  385,  15  L.  ed.  460 
— Scott  V.  Sandford,  19  How.  604,  15 
L.  ed.  783 — Meyer  v.  Muscatine,  1  Wall. 
393,  17  L.  ed.  567 — Home  of  The 
Friendless  v.  Rouse,  8  Wall.  438,  19  L.  ed. 
498 — East  Saginaw  Salt  Mfg.  Co.  v.*  East 
Saginaw,  13  Wnll.  376,  20  L  ed.  613— Erie 
R.  Co.  V.  Pennsylvania,  21  Wall.  498,  22  L. 
ed.  598 — Louisville  St  N.  R.  Co.  v.  Palmes, 
109  U.  S.  256,  27  L.  ed.  926,  3  Sup.  Ct.  Rep. 
193 — New  Orleans  Waterworks  Co.  v.  IjOuIsI- 
nna  Sugar  Ref.  Co.  126  U.  S.  36.  31  L.  ed. 
G14,  8  Sup.  Ct.  Rep.  741 — Grand  Lodge,  F. 
&  A.  M.  V.  New  Orleans,  166  U.  S.  146,  41 
U  ed.  952,  17  Sup.  Ct.  Rep.  623 — Northern 
P.  R.  Co.  V.  Barnes,  2  N.  D.  339,  51  N.  W. 
386 — Farrls  v.  Vannler,  6  Dak.  213,  3  L.R.A. 
724,  42  N.  W.  31— Stevens  v.  St.  Mary's 
Training  School,  144  111.  352,  18  L.R.A.  837, 
36  Am.  St.  Rep.  438,  32  N.  E.  962— Bank  of 
State  V.  New  Albany,  11  Ind.  141 — Edwards 
V.  Jagers,  19  Ind.  413 — Des  Moines  Gas  Co. 
V.  Des  Moines,  44  Iowa,  510,  24  Am.  Rep. 
75G — Northern  P.  R.  Co.  v.  Carland,  5  Mont. 
187.  3  Pac.  134 — Dow  v.  Northern  R.  Co.  67 
N.  H.  47,  36  Atl.  510— Re  Gibson,  21  N.  Y. 
14 — People  ex  rel.  Cunningham  v.  Roper,  35 
N.   Y.   633 — Mathcny  v.   Golden,  5   Ohio  St. 
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367 — Thompson  r.  Com.  33  Phlla.  Leg.  Int. 
376 — Thompson  v.  Com.  81  Pa.  322,  3  W. 
N.  C.  200— Mott  V.  Pennsylvania  R.  Co.  30 
Pa.  31,  72  Am.  Dec.  664. 

416.  Contracts  between  the  state  of  Min- 
nesota and  railroad  companies,  made  by  acts 
of  February  23,  1865  (Minn.  S.  P.  Laws 
1865,  chap.  2,  p.  19),  and  March  4,  1870 
(Minn.  S.  P.  Laws  1870,  p.  338),  whereby 
the  state  exempted  the  companies  from  all 
other  taxes  until  a  sale  or  lease  of  the  lands 
or  sale  of  stum  page  thereon,  in  considera- 
tion of  a  percentage  on  the  gross  earnings, — 
were  not  in  violation  of  the  provisions  of 
Minn.  Const,  art.  9,  §§  1,  3,  requiring  all 
property  to  be  taxed  at  its  true  value  in 
money,  since  these  contracts  were  made  by 
the  state  as  a  trustee  of  the  public  lands 
granted  to  it  in  aid  of  railroads  or  which 
were  granted  to  the  corporation  by  Congress 
subject  to  the  consent  of  the  state;  and,  as 
the  state  had  accepted  the  property  as  a 
trustee,  it  was  not  ccAiipelled  to  weaken  the 
full  accomplishment  of  that  trust  by  sub- 
jecting the  lands  to  taxation,  if,  in  its  judg- 
ment as  trustee,  the  trust  could  be  most 
effectually  accomplished  by  transferring  the 
lands  subject  to  a  limited  taxation  until 
such  time  as  the  full  value  of  the  lands 
could  be  secured  for  the  purposes  of  the 
trust.  (Per  Mr.  Justice  Brewer.)  Stearns 
v.  Minnesota  ex  rel.  Marr,  179  U.  S.  223,  21 
Sup.  Ct.  Rep.  73,  45:  162 

417.  A  constitutional  provision  that  all 
laws  exempting  property  from  taxation 
other  than  that  mentioned  shall  be  void  can 
have  no  bearing  upon  a  statute  which  con- 
tained no  exemption,  but  which  merely  took 
away  the  immunity  of  limited  taxation 
previously  given  by  charter,  and  substituted 
another  mode  of  taxation  covering  all  the 
property  of  the  company.  Savannah  v. 
Jesup,  106  U.  S.  563,  1  Sup.  Ct.  Rep.  512, 

27:  276 

Power  of  municipalities. 

418.  Under  Iowa  Code,  §  1090,  it  is  not  in 
the  power  of  a  city  in  Iowa  in  which  a 
street  railway  is  constructed,  by  any  con- 
tract with  the  company  constructing  it,  to 
deprive  the  legislature  of  the  state  of  the 
power  of  taxing  the  company.  Sioux  City 
Street  R.  C^o.  v.  Sioux  City,  138  U.  S.  98, 
11  Sup.  Ct.  Rep.  226,  34:  898 

—  Editorial  note. 

[Power  of  municipal  corporation  to  ex- 
empt property  from  taxation.  15  L.R.A. 
860.] 

d.  Cliarter  .ExemptionH  Generally, 

Acceptance  of  Exemption,  see  supra,  366. 
Charter  Grant  of  Rights  Equal    to    Other 

Corporations,  see  supra,  367-371. 
Impairment  of  Contract  Obligations  as  to, 

see    Constitutional    Law,    1118,    1120, 

1123-1132. 
Effect  of  Reservation  of  Power  to  Alter  or 

Repeal  on  Existence    of    Contract,    see 

Constitutional  Law,  1191-1194. 


Right  of  Stockholder  to  Sue  in  Federal 
Court  for  Protection  upon  Refusal  of 
Corporation,  see  Courts,  755. 

Conclusiveness  of  Judgment  as  to,  see  Judg- 
ment, 655-663,  1053,  1054,  1077. 

See  also  supra,  383,  384;  Commerce,  306. 

Extent  of  generally. 

419.  The  imposition  of  a  tax  on  the 
property  of  a  charitable  institution  whose 
charter  exempts  it  from  taxation  is  not  a 
legitimate  exercise  of  a  reserved  power  to 
dissolve  corporations,  which  requires  re- 
imbursement or  compensation  to  those  who 
have  made  advances  upon  the  faith  of  the 
charter.  St.  Anna's  Asylum  v.  New  Orleans, 
105  U.  S.  362,  26:  1128 

420.  By  the  provision  in  the  charter  of 
the  Mobile  &  Ohio  Railroad  Company,  that 
**no  tax  shall  ever  be  laid  on  said  road  or  its 
fixtures  which  shall  reduce  the  dividends  be- 
low 8  per  cent,"  an  exemption  from  taxation 
was  granted  to  the  extent  and  for  the  par- 
poses  stated.  Mobile  &  O.  R.  Co.  v.  Tennes- 
see, 153  U.  S.  486,  14  Sup.  Ct.  Rep.  968, 

38:793 

421.  Where  a  state  granted  a  charter  to  a 
company,  exempting  its  property  from  tax- 
ation for  fifteen  years,  and  after  the  ex- 
piration of  that  time  the  state  was  to  be  at 
liberty  to  tax  the  shares  of  the  stockholders 
whenever  their  annual  profits  exceeded  8  per 
cent,  such  shares  cannot  be  taxed  until  the 
annual  profits  exceed  8  per  cent.  Raleigh  ft 
G.  R.  Co.  V.  Reid,  13  Wall.  269  note, 

20:  570 
Cited  in  Mobile  &  O.  R.  Co.  v.  Tennessee.  133 
U.   S.  503,  38  L.  ed.  799,   14  Sup.  Ct  Rep. 
968. 

Property  embraced  in  exemption. 

422.  Where  the  charter  of  a  banking 
corporation  provides  that  it  shall  pay  an 
annual  tax  on  its  corporate  stock  in  lieu  of 
all  other  taxes,  the  exemption  extends  only 
to  the  property  necessary  for  the  busineiis 
of  the  company.  It  does  not  extend  to  real 
estate  purchased  by  the  bank  on  judicial 
sale,  to  secure  an  indebtedness  to  it.  Bank 
of  Commerce  v.  Tennessee,  104   U.  S.  493, 

26:  810 
Cited  In  Flumpbreys  v.  McKIssock,  140  U.  8. 
314,  35  L.  ed.  476,  11  Sup.  Ct.  Rep.  779- 
New  Orleans  P.  R.  Co.  v.  Parker,  143  U. 
S.  58,  36  L.  ed.  70,  12  Sup,  Ct.  Rep.  364— 
Bank  of  Commerce  v.  Tennessee,  161  U.  S. 
147,  40  L.  ed.  650,  16  Sup.  Ct.  Rep.  456— 
Shelby  County  v.  Union  &  Planters'  Bank, 
161  U.  8.  150,  40  h.  ed.  655.  16  Sup.  a. 
Rep.  558 — Central  R.  &  Bkg.  Co.  v.  Wright, 
104  U.  S.  335,  41  L.  ed.  457,  17  Sup.  Ct. 
Rep.  80 — Ford  v.  Delta  &  P.  Land  Co.  164 
U.  S.  667,  41  L.  ed.  692,  17  Sup.  Ct.  Rep. 
230 — Union  &  Planters'  Bank  v.  Memphis. 
189  U.  S.  75,  47  L.  ed.  715,  23  Sup.  Ct. 
Rep.  604 — Walters  v.  Western  &  A.  R.  Co. 
68  Fed.  1006— Union  ft  Planters'  Bank  t. 
Memphis,  40  C.  C.  A.  459,  111  Fed.  565— 
Hancock  v.  Singer  Mfg.  Co.  62  N.  J.  L.  331, 
42  L.R.A.  857,  41  Atl.  846— Raleigh  A  G. 
R.  Co.  V.  Wake,  87  N.  C.  423— Memphis  t. 
Union  &  Planters'  Bank,  91  Tenn.  554,  19 
S.  W.  758— State  v.  Hernando  Ins.  Co.  97 
Tenn.  83,  36  S.  W.  721— Union  ft  Plantcn' 
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Bank  ▼.  Memphis,  101  Teim.  164,  46  S.  W. 
657— Parker  v.  Qulnn,  23  Utah,  841,  64  Pac. 
961. 

423.  Where  the  purposes  for  which  a  cor- 
poration may  hold  property  are  specified  in 
connection  with  its  exemption  from  taxa- 
tion, only  property  acquired  for  such  pur- 
poses is  thus  exempt.  Bank  of  Commerce 
▼.  Tennessee,  104  U.  S.  493,  26:  810 
DistinguUhed   In    Re   Suffolk    Sav.    Bank,    149 

Mass.  5.  20  N.  E.  331. 

Cited  in  St.  Paul.  M.  &  M.  R.  Co.  y.  Todd 
County,  142  U.  S.  287,  35  L.  ed.  1016.  12 
Sup.  Ct.  Rep.  281 — LouisTille  v.  Board  of 
Trade.  90  Ky.  417.  9  L.R.A.  630,  14  S.  W. 
408 — Hennepin  County  y.  St.  Paul.  M.  & 
M.  R.  Co.  42  Minn.  240,  44  N.  W.  63— State 
use  of  Memphis  y.  Butler,  86  Tenn.  633,  8 
S.    W.    586. 

424.  An  exemption  by  the  charter  of  a 
corporation  from  the  taxation  of  capital 
stock  and  of  property  and  effects  of  the 
company  does  not  extend  to  property  not 
necessary  for  its  business,  whicn  is  acquired 
under  the  authority  of  a  subsequent  act  of 
the  legislature  containing  no  exemption 
clause.  Ford  v.  DelU  &  P.  Land  Co.  164  U. 
S.  662,  17  Sup.  Ct.  Rep.  230,  41 :  590 

425-6.  The  funds  on  which  a  charitable 
institution  relies  for  carrying  on  its  work. 
however  invested,  are  included  in  a  charter 
exemption  of  all  the  property,  real  and 
personal,  belonging  to  the  institution.  St. 
Anna's  Asylum  v.  New  Orleans,  105  U.  S. 
362,  26:1128 

Cited   In    Stahl   t.    Kansas    Educational    Assu. 

54  Kan.  549.  38  Pac.  796. 

''Capltar*  or  ''stock"  exemptions. 

427.  An  exemption  of  shares  of  stock  in 
the  hands  of  shareholders  from  any  other 
tax  is  given  by  a  bank  charter  which  gives 
the  bank  a  lien  on  stock  for  debts  due  it 
from  stockholders,  and  imposes  "an  annual 
tax  of  ^  of  1  per  cent  on  each  share  of 
capital  stock,  which  shall  be  in  lieu  of  all 
other  taxes."  Bank  of  Commerce  v.  Tennes- 
see use  of  Memphis,  161  U.  S.  134,  16  Sup. 
Ct  Rep.  456,  40:  645 
Cited  in  Bank  of  Commerce  v.  Tennessee,  163 

U.   8.  416,  41  L.  ed.  211,  16  Sup.  Ct.   Rep. 
1113. 

428.  The  charter  of  a  railroad  company, 
which  exempts  forever  from  taxation  the 
capital  stock  and  dividends  of  the  com- 
pany, does  not  carry  with  it  an  exemption 
of  the  lands,  so  long  as  they  remain  unsold, 
granted  by  Congress  to  the  state  of  Ar- 
kansas by  the  act  of  February  9,  1853,  and 
transferred  by  the  state  to  such  company  to 
aid  in  the  construction  of  the  railroad.  St. 
Louis  I.  M.  &  S.  R.  Co.  v.  Loftin,  98  U.  S. 
559,  25:  222 
Memphis  &  St.  L.  R.  Co.  v.  Loftin,  105  U. 

S.  258,  28:  1042 

Cited  in  Memphis  &  St.  L.  R.  Co.  v.  Loftin,  105 
IT.  B.  259,  26  L.  ed.  1043— St.  Louis,  I.  M. 
&  8.  R.  Co.  V.  Berry,  113  U.  S.  474,  28  L. 
ed.  1056,  5  Sup.  Ct.  Rep.  529— Central  R. 
ft  Bkg.  Co.  y.  Wright,  164  U.  S.  335,  41  L. 
ed.  457,  17  Sup.  Ct.  Rep.  80 — Swaun  y.  State, 
77  Ala.  547. 

429.  The    charter    exemption    from    tax- 


ation of  the  capital  stock  of  a  company  ap- 
plies to  its  shares  of  stock  in  the  hands  of 
individual  stockholders.  Tennessee  v.  Whit- 
worth,  117  U.  S.  129,  6  Sup.  Ct.  Rep.  645, 

29:830 
Distinguished  in  South  Nashville  Street  R.  Co. 

y.  Morrow.  87  Tenn.  422,  2  L.R.A.  858.  11  S. 

W.  348 — Memphis  y.  Home  Ins.  Co.  91  Tenn. 

561,  19  S.  W.  1042. 

Cited  In  Citizens'  Bank  v.  Parker,  192 
U.  S.  90.  48  L.  ed  358,  24  Sup.  Ct. 
Rep.  181— Louisville  &  N.  R.  Co.  v.  Wright. 
116  Fed.  672 — Bacon  v.  State  Tax  Comrs. 
126  Mich.  41.  60  L.R.A.  350.  86  Am.  St. 
Rep.  524,  85  N.  W.  307 — Memphis  v.  Mem- 
phis City  Bank.  91  Tenn.  578,  19  S.  W.  1045 
— State  v.  Bank  of  Commerce,  95  Tenn.  227, 
31  8.  W.  993 — State  v.  Hernando  Ins.  Co. 
97  Tenn.  92,  36  S.  W.  721— Com.  v.  Char- 
lottesville Perpetual  Bldg.  &  L.  Co.  90  Va. 
792,  44  Am.  St.  Rep.  950.  20  8.  E.  364. 

430.  Where  a  charter  exempted  the  stock 
of  the  company,  the  exemption  was  not  re- 
stricted to  the  individual  shares  of  the 
stockholders  by  the  language  of  the  exemp- 
tion, although  an  amendatory  act  declared 
that  all  the  property  of  the  company  should 
be  deemed  a  part  of  its  capital  stock,  and 
should  be  vested  in  the  respective  share* 
holders  according  to  their  respective  shares. 
Trask  v.  Maguire,  18  Wall.  391,        21 :  938 

431.  The  capital  stock  of  a  bank  is  not 
exempt  from  taxes  by  a  charter  giving  the 
bank  a  lien  on  shares  for  debts  of  share- 
holders, and  imposing  a  certain  tax  on 
shares  of  stock  to  be  in  lieu  of  all  other 
taxes,  but  this  exemption  extends  only  to 
shares  in  the  hands  of  shareholders.  Shelbv 
County  V.  Union  &  Planters'  Bank,  161  U. 
S.  149,  16  Sup.  Ct.  Rep.  558,  40:  650 
Cited  in  Union  &  Planters'  Bank  v.  Memphis,  49 

C.  C.  A.  460,  111  Fed.  566 — Hancock  v. 
Singer  Mfg.  Co.  62  N.  J.  L.  338,  42  L.R.A. 
857,  41  Atl.  846 — KnozviUe  &  O.  R.  Co.  v. 
Harris,  99  Tenn.  700,  53  L.R.A.  927,  43  S. 
W.  115. 

432.  Surplus  of  accumulated  profits  of  a 
bank  has  no  exemption  from  taxation  under 
a  charter  giving  the  bank  a  lien  on  the 
stock  for  debts  due  it  by  stockholders,  and 
imposing  a  certain  tax  "on  each  share  of 
capital  stock,  which  shall  be  in  lieu  of  all 
other  taxes."  Bank  of  Commerce  v.  Ten- 
nessee use  of  Memphis,  161  U.  S.  134,  16 
Sup.  Ct.  Rep.  456,  40:  645 
Shelby  County  v.  Union  &  Planters'  Bank, 

161  U.  S.  149,  16  Sup.  Ct  Rep.  558, 

40:  650 
Cited  in  Shelby  County  v.  Union  &  Planters' 
Bank,  161  U.  S.  150.  40  L.  ed.  652.  16  Sup 
Ct.  Rep.  558 — C^ltizeus'  Bank  v.  Parker,  192 
U.  S.  91,  48  L.  ed.  358,  24  Sup.  Ct.  Rep. 
181 — Union  &  Planters*  Bank  v.  Memphis, 
101  Tenn.  165,  46  S.  W.  557~Second  Ward 
Say.  Bank  v.  Milwaukee,  94  Wis.  595,  69 
N.  W.  359. 

Additions  to  property  or  mileage  of  ex- 
empt railroad. 

433.  A  branch  railroad  constructed  un- 
der the  Missouri  act  of  March  21,  1868, 
being  for  most  purposes  an  independent  line, 
especially  in  respect  to  debts,  liens,  and  lia- 
bilities, is  not  entitled  to  immunity  from 
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taxation  under  the  charter  of  the  original 
act.  Chicago,  B.  &  K.  C.  R.  Co.  v.  Missouri 
(Chicago,  B.  &  K.  C.  R.  Co.  v.  Gutfey)  120 
U.  S.  569,  7  Sup.  Ct.  Rep.  693,  30:  732 

434.  The  transfer  of  the  road  of  one  rail- 
road company  to  another  does  not  make  it 
such  an  extension  of  the  main  road  of  the 
latter  as  to  bring  it  within  the  exemption 
from  taxation  which  by  its  charter  is  con- 
fined to  its  main  road  alone.  Wilmington 
&  W.  R.  Co.  V.  Alsbrook,  146  U.  S.  279,  13 
Sup.  Ct.  Rep.  72,  36:  972 

435.  A  provision  in  the  original  charter  of 
a  railroad  company,  that  the  railway  and 
its  appurtenances,  and  all  property  there- 
with connected,  shall  not  be  subject  to  be 
taxed  higher  than  %  of  1  per  cent  upon  its 
annual  net  income,  applies  only  to  such 
parts  of  its  road  as  were  built  under  the 
charter,  where  the  act  permitting  the  ac- 
quisition of  other  portions  of  road  express- 
ly reserved  the  right  to  tax  them.  South- 
western R.  Co.  V.  Wright,  116  U.  S.  231,  6 
Sup.  Ct.  Rep.  375,  29:  626 

e.  Transfer  or  Benetval  of  Immunity. 

Right  of  Transferee  of  Corporate  Franchise 
to  Claim,  see  Corporations,  149-151. 

Right  of  New  Corporation  to  Exemption  of 
Old  Company,  see  Corporations,  171. 

Admission  of  Transfer  of  Immunity  by  De- 
murrer, see  Pleading,  903. 

See  also  supra,  413,  434. 

436.  Immunity  from  taxation,  granted  to 
a  railroad  company,  does  not  pass  by  virtue 
of  a  conveyance  of  the  railroad  and  its 
franchises,  but  requires  for  its  transfer  some 
particular  and  express  description  indicat- 
ing imequivocally  the  intention  of  the  legis- 
lature that  it  might  pass  by  an  assignment. 
Louisville  &  N.  R.  Co.  v.  Palmes,  109  U.  S. 
244,  3  Sup.  Ct.  Rep.  193,  27:  922 
Cited    In    Memphis    &    L.    R.    Co.    v.    Railroad 

Comrs.  (Memphis  &  L.  R.  Co.  v.  Berry)  112 
U.  S.  617,  28  L.  ed.  840,  6  Sup.  Ct.  Rep. 
299 — St.  Louis,  T.  M.  &  S.  R.  Co.  v.  Berry, 
113  U.  S.  475,  28  L.  ed.  1058,  5  Sup.  Ct. 
Rep.  629 — Chesapealce  &  O.  R.  Co.  v.  Mil- 
ler, 114  U.  S.  184,  29  L.  ed.  124.  5  Sup.  Ct. 
Rep.  813 — Pullman's  Palace  Car  Co.  v.  Mis- 
souri P.  R.  Co.  115  U.  S.  594,  29  L.  ed. 
501.  6  Sup.  Ct.  Rep.  194— New  Orleans  Wa- 
terworks Co.  V.  Louisiana  Sugar  Ref.  Co.  125 
U.  S.  36,  31  L.  ed.  614,  8  Sup.  Ct.  Rep.  741 
— Keokuk  &  W.  R.  Co.  v.  Missouri,  152  U. 
8.  311,  38  L.  ed.  455,  14  Sup.  Ct.  Rep.  592— 
Mobile  &  O.  R.  Co.  v.  Tennessee,  153  U.  S. 
495,  38  L.  ed.  797,  14  Sup.  Ct.  Rep.  968— 
Mercantile  Bank  v.  Tennessee,  161  U.  S.  171, 

40  L.  ed.  659,  16  Sup.  Ct.  Rep.  461 — ^Tennes- 
see V.  Whitworth,  22  Fed.  83— E2ast  Ten- 
nessee,  V.  &  G.  R.  Co.  v.  PIckerd,  24  Fed. 
618 — Keokuk  ft  W.  R.  Co.  v.  County  Court, 

41  Fed.  306 — Citizens  Street  R.  Co.  v.  Mem- 
phis, 53  Fed.  731 — Bancroft  v.  Wicomico 
County.  121  Fed.  879— Memphis  &  L.  R.  R. 
Co.  V.  Berry,  41  Ark.  440— St.  Louis,  I.  M. 
&  S.  R.  Co.  V.  Berry,  41  Ark.  521 — Ex  parte 
Thompson,  20  Fla.  888 — Blozham  ▼.  Florida 
r.  &  p.  R.  Co.  35  Fla.  626,  17  So.  902— 
Reynolds  v.  Florida  C.  &  P.  R.  Co.  42  Fla. 
446,  28  So.  861 — Com.  ▼.  Masonic  Temple 
Co.  87  Ky.  854,  8  S.  W.  699— Kentucky  C. 


R.  Co.  ▼.  Com.  87  Ky.  665,  10  8.  W.  269— 
Adams  v.  Yazoo  ft  M.  Valley  R.  Co.  77  Miss. 
256,  60  L.R.A.  72.  24  So.  200 — Adams  t. 
Tombigbee  Mills,  78  Miss.  687.  29  So.  470— 
St.  Louis  R.  Co.  V.  Southern  R.  Co.  105  Mo. 
586.  16  S.  W.  960 — State  Assessors  y.  Mor- 
ris &  E.  R.  Co.  49  N.  J.  L.  202,  7  Atl.  826. 

437.  An  exemption  from  taxation  must 
be  construed  to  have  been  the  personal  privi- 
lege of  the  corporations  specifically  referred 
to,  and  to  have  perished  with  them,  unless 
the  express  and  clear  intention  of  the  law 
requires  the  exemption  to  pass,  as  a  con- 
tinuing franchise,  to  a  successor.  Memphis 
&  L.  R.  R.  Co.  V.  Berry  (Memphis  ft  L.  R.  R. 
Co.  V.  Railroad  Comrs.)  112  U.  S.  609,  5 
Sup.  Ct.  Rep.  299,  28:  837 
Cited  in  Vlcksburg,  8.  ft  P.  R.  Co.  v.  Dennli, 

116  U.  S.  669,  29  L.  ed.  771,  6  Sup.  Ct.  Rep. 
625— Chicago,  B.  ft  K.  C.  R.  Co.  v.  GulTey 
(Chicago,  B.  ft  K.  C.  R.  Co.  v.  Missouri)  120 
U.  8.  575,  30  L.  ed.  734,  7  Sup.  Ct.  Rep. 
693 — Keokuk  ft  W.  R.  Co.  ▼.  Missouri,  152 
U.  8.  311,  38  L.  ed.  456,  14  Sup.  Ct  Rep. 
592— Scott  V.  Donald.  165  U.  S.  112,  41 
L.  ed.  653.  17  Sap.  Ct.  Rep.  262— Keokuk  & 
W.  R.  Co.  V.  County  Court,  41  Fed.  307— 
Bancroft  v.  Wicomico  County,  121  Fed.  878 
— Wicomico  County  v.  Bancroft.  70  C.  C.  A. 
292,  135  Fed.  982 — Arkansas  Midland  R.  Co. 
V.  Berry,  44  Ark.  22— Kentucky  C.  R.  Co. 
V.  Com.  87  Ky.  665.  10  S.  W.  260— State  ei 
rel.  Crumpacker  v.  Chicago,  B.  ft  K.  C.  R. 
Co.  89  Mo.  536,  14  S.  W.  522— Sublette  t. 
St.  Louis,  I.  M.  ft  8.  R.  Co.  96  Mo.  App. 
124,  69  S.  W.  746 — State  Assessors  v.  Mor- 
ris ft  B.  R.  Co.  49  N.  J.  L.  199.  7  Atl.  826. 

438.  Immunity  from  taxation  is  not  in 
itself  transferable.  It  must  be  considered  as 
a  personal  privilege  not  extending  beyond 
the  immediate  grantee,  unless  otherwise  ex- 
pressly declared.  Pickard  v  East  Tennes- 
see, V.  ft  G.  R.  Co.  130  U.  S.  637,  9  Sup.  Ct. 
Rep.  640,  32:  1051 
Distinoui$hed  in   Wilmington   ft  W.   R.  Co.  t. 

Alsbrook,  146  U.  8.  297,  36  L.  ed.  979,  13 
Sup.  Ct.   Rep.  72. 

Cited  In  New  Orleans  City  ft  Lake  B. 
Co.  V.  New  Orleans.  148  U.  S.  196,  36  L. 
ed.  122,  12  Sup.  Ct.  Rep.  406— Keokuk  ft 
W.  R.  Co.  V.  Missouri.  152  U.  S.  311,  38  L. 
ed.  455,  14  Sup.  Ct.  Rep.  592 — Phoenix  F. 
ft  M.  Ins.  Co.  V.  Tennessee.  161  U.  8.  ISO, 
40  L.  ed.  662,  16  Sup.  Ct.  Rep.  471— Buchan- 
an V.  KnoxTiUe  ft  O.  R.  Co.  18  C.  C.  A.  133, 
37  U.  S.  App.  499,  71  Fed.  338— Matthew* 
V.  Corporation  Comrs.  97  Fed.  403 — Chicaiw 
Union  Traction  Co.  v.  Chicago.  199  ill.  534, 
59  L.R.A.  648,  65  N.  E.  451 — Baltimore.  C. 
ft  A.  R.  Co.  ▼.  Ocean  City,  80  Md.  9vS.  42 
Atl.  922— Adams  v.  Yasoo  ft  M.  Valley  R.  To. 
77  Miss.  256,  60  L.R.A.  72,  24  So.  200^- 
Sublette  ▼.  St.  Louis.  I.  M.  ft  S.  R.  i'o.  96 
Mo.  App.  124,  69  8  W.  745— People  ex  rel. 
Scott  V.  Williams,  6  Misc.  188,  27  N.  Y.  8upp. 
23— Memphis  v.  Phoenix  F.  ft  M.  Ins.  Co.  91 
Tenn.  572,  19  8.  W.  1044— Memphis  ▼. 
Memphis  City  Bank,  91  Tenn.  590.  19  & 
W.  1045. 

439.  Immunity  from  taz^ition  is  not  a 
franchise  of  a  railroad  company  which  will 
pass  by  a  transfer  of  all  its  ''franchises, 
rights,  and  privileges"  to  another  corpora- 
tion. The  franchises  of  the  railroad  corpo- 
ration are  rights  and  privileges  which  ars 
essential  to  the  operation  of  the  corporation, 
and  without  which  ita  road  and  works  would 
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be  of  little  value.  They  are  positive  rights 
or  privileges  without  the  possession  of 
which  the  road  of  the  company  could  not 
be  successfully  worked.  Immunity  from 
taxation  is  not  one  of  them.  It  is  person- 
al, and  incapable  of  transfer  without  ex- 
press statu  torv  direction.  Morgan  v. 
Louisiana,  93  U.  S.  217,  23:860 

Chesapeake  &  O.  R.  Co.  v.  Miller,  114  U. 
S.  176,  5  Sup.  Ct.  Rep.  813,  29:  121 

Cited  In  Mempbis  &  C.  R.  Co.  v.  Gaines.  97  U. 
S.  711,  24  L.  ed.  1005 — East  Tenoessee,  V.  & 
O.  R.  Co.  V.  Hamblen  County,  102  U.  S. 
276,  26  L.  ed.  152 — Annapolis  &  E.  Rldfre 
R.  Co.  y.  Anne  Arundel  Connty,  103  U.  8. 
4,  26  L.  ed.  360 — Chesnpoake  &  O.  R.  Co. 
V.  Miller,  114  U.  S.  185,  20  L.  ed.  124.  5 
Sup.  Ct.  Rep.  813 — Louisville  &  N.  R.  Co. 
V.  Gaines,  2  Fllpp.  636,  3  Fed.  279 — Tennes- 
see V.  Wbltworth,  22  Fed.  83 — Enst  Ten- 
nessee, V.  &  G.  R.  Co.  V.  Plckerd,  24  Fed. 
018 — Alexandria  Canal,  R.  &  Bridfre  Co.  v. 
District  of  Columbia,  1  Mackey,  224 — Board 
of  Trade  v.  People,  91  111.  82 — Potwln  Place 
V.  Topeka  R.  Co.  51  Kan.  612,  37  Am.  St. 
Rep.  312,  33  Pac.  809 — Adams  t.  Yazoo  & 
M.  Valley  R.  Co.  77  Miss.  258.  60  L.R.A. 
75,  24  So.  200 — State  ex  rel.  Kansas  City 
V.  East  Fifth  Street  R.  Co.  140  Mo.  540.  38 
L.R.A.  221.  62  Am.  St.  Rep.  742.  41  S.  W. 
965 — State  Assessors  y.  Morris  &  B.  R.  Co. 
49  N.  J.  L.  190,  7  Atl.  826— Water  Comrs. 
V.  Westchester  County  Waterworks  Co.  71 
App.  Div.  561,  76  N.  Y.  Supp.  11 — People 
V.  O'Brien,  45  Hun,  532 — Lord  v.  Yonkers 
Pnel  Gas.  Co.  101  N.  Y.  615.  3  N.  B.  902— 
Memphis  v.  Memphis  City  Bank,  91  Tenn. 
690,  19  S.  W.  1045— International  ft  G.  N. 
R.  Co.  V.  State,  75  Tex.  373,  12  S.  W.  b«5 
— Commercial  Electric  Light  &  P.  Co.  v. 
Judson,  21  Wash.  56.  57  L.R.A.  88,  56  Pac. 
829 — State  ex  rel.  Milwaukee  Street  R.  Co. 
V.    Anderson,   90   Wis.   661,   63   N.    W.   746. 

440.  A  erant  to  one  company,  of  the 
powers,  ri^ts,  and  privileges  of  another,  for 
the  purpose  of  making  and  using  a  rail- 
road, carried  with  it  only  such  rights  and 
privileges  as  were  essential  to  the  operations 
of  the  company,  and  does  not  include  ex- 
emption from  taxation,  which  was  one  of 
the  privileges  of  the  company.  Memphis  & 
C.  R.  Co.  V.  Saines,  97  U.  S.  697,  24:  1091 
Cited  in  Annapolis  &  B.  Ridge  R.  Co.  ▼.  Anne 

Arundel  County,  103  U.  S.  4,  26  L.  ed.  360 
— Tennessee  v.  Whltworth,  117  U.  S.  148.  29 
L.  ed.  836,  6  Sup.  Ct.  Rep.  649 — New  Or- 
leans Waterworks  Co.  y.  Louisiana  Sugar 
Ref.  Co.  125  U.  S.  36,  31  L.  ed.  614,  8  Sup.  Ct. 
Rep.  741 — Wilmington  &  W.  R.  Co.  v.  Als- 
brook,  146  U.  S.  296.  36  L.  ed.  979.  13  Sup. 
Ct.  Rep.  72— Gold  Hill  v.  Caledonia  Silver 
MIn.  Co.  5  Sawy.  577,  Fed.  Cas.  No.  5.512 — 
Louisville  &  N.  R.  Co.  v.  Gninos.  2  Fllpp. 
636,  3  Fed.  280 — Tennessee  v.  Whltworth,  22 
Fed.  83- -Winona  &  St.  P.  R.  Co.  v.  Deuel 
County,  3  Dak.  20,  12  N.  W.  561— Wilming- 
ton &  W.  R.  Co.  V.  Alsbrook.  110  N.  C.  155, 
14  8.  E.  652— State  v.  Nashville,  C.  &  St. 
Ia.  R.  Co.  12  Lea,  593 — Memphis  v.  Phoenix 
F.  ft  M.  Ins.  Co.  91  Tenn.  572,  19  S.  W. 
1044 — Memphis  v.  Memphis  City  Bank,  91 
Tenn.  590,  10  S.  W.  1045 — Cross  v.  West 
VirglnU  C.  ft  P.  R.  Co.  35  W.  Va.  177,  12 
8.    E.   1071. 

441.  A  grant  to  one  railroad  company  "of 
all  the  powers,  rights,  and  privileges"  of 
another,  for  the  purpose  of  constructing  and 
repairing  a  railroad,  does  not  carry  with  it 


an     exemption     from    taxation    which    the 

other  company  possessed.     Annapolis  &  £. 

Ridge  R.  Co.  v.  Anne  Arundel  County,  103 

U.  S.  1,  26:359 

Cited  in   Tennessee  v.   Whltworth,   117   U.   S. 

145,   29   L.  ed.   836,   6  Sup.  Ct.   Rep.  649 — 

Wilmington  ft  W.  R.  Co.  v.  Alsbrook,  146  U. 

S.  295,  36  L.  ed.  978.  13  Sup.  Ct.  Rep.  72 — 

Tennessee  v.  Whltworth.  22  Fed.  83 — Winona 

ft  St.  P.  R.  Co.  V.  Deuel  County,  3  Dak.  20, 

12  N.  W.  561— Wilmington  ft  W.   R.  Co.  v. 

Alsbrook,  110  N.  C.  154,  14  S.  E.  652. 

442.  Where  lands  set  apart  for  a  uni- 
versity were  vested  by  a  state  statute  in  a 
corporation,  with  power  to  lease,  and  with 
an  exemption  from  taxes  forever,  and  a 
subsequent  statute  authorized  a  sale  of  the 
lands,  purchasers  were  strangers  to  the 
original  act,  and  could  not  claim  the  benefit 
of  the  exemption.  Armstrong  v.  Athens 
County,  16  Pet.  281,  10:  985 
Cited  in  Planters'  Bank  v.  Sharp,  6  How.  831, 

12  L.  ed.  400— Lord  v.  Litchfield,  36  Conn. 
129,  4  Am.  Rep.  41— Debolt  v.  Ohio  Life 
Ins.  ft  T.  Co.  1  Ohio  St.  590. 

Purchase  at  Judicial  sale. 

443.  Exemption  of  the  property  of  a 
corporation  from  taxation  does  not  ac- 
company the  property  upon  a  sale  of  it  and 
the  franchises  of  the  corporation  under  a 
decree  founded  upon  a  mortgage  which 
covers  the  franchises,  or  under  a  process 
upon  a  money  judgment  against  the  com- 
pany, since  such  an  immunity  is  personal, 
and  not  transferable.  Morgan  v.  Louisiana, 
93  U.  S.  217,  23:  860 
Memphis  &  L.  R.  R.  Co.  v.  Berry  (Memphis 

&  L.  R.  R.  Co.  v.  Railroad  Comrs.)  112  U. 

S.  609,  5  Sup.  Ct.  Rep.  299,  28:  837 

Chesapeake  &  O.  R.  Co.  v.  Miller,  114  U.  S. 

176,  5  Sup.  Ct.  Rep.  813,  29:  121 

East  Tennessee,  V.  A  G.  R.  Co.  v.  Hamblen 

County,  102  U.  S.  273,  26:  152 

Cited  in  Wilson  v.  Gaines,  103  U.  S.  421,  26 

L.  ed.  402 — Louisville  &  N.  R.  Co.  v.  Palmes, 

109  U.  S.  250.  27  L.  ed.  924,  3  Sup.  Ct.  Rep. 

193 — ^Memphis  ft  L.  R.  Co.  v.  Railroad  Comrs. 

112  U.  S.  617.  28  L.  ed.  840.  5  Sup.  Ct.  Rep. 
299 — St.  Louis.  I.  M.  &  S.  R.  Co.  v.  Berry, 

113  U.  S.  476.  28  L.  ed.  1059,  5  Sup.  Ct.  Rep. 
529 — Chesapeake  &  O.  R.  Co.  v.  Miller,  114 
U.  S.  184,  29  L.  ed.  123.  5  Sop.  Ct.  Rep.  813 
— roindexter  v.  Greenhow,  114  U.  S.  296, 
29  L.  ed.  104,  5  Sup.  Ct.  Rep.  903 — New  Or- 
leans. S.  F.  &  L.  R.  Co.  V.  Delamore,  114  U. 
S.  508,  29  L.  ed.  247,  5  Sup.  Ct.  Rep.  1009 
— Vicksburg,  S.  &  P.  R.  Co.  v.  Dennis,  116 
U.  S.  670,  29  L.  ed.  772,  6  Sup.  Ct.  Rep.  625 
—Tennessee  v.  Whltworth,  117  U.  S.  145,  29 
L.  ed.  835,  6  Sup.  Ct.  Rep.  649 — Chicago,  B. 
&  K.  C.  R.  Co.  V.  Guffey  (Chicago.  B.  &  K.  C. 
R.  Co.  V.  Missouri)  120  U.  S.  575,  30  L.  ed. 
734,  7  Sup.  Ct.  Rep.  693 — PIcard  v.  East 
Tennessee.  V.  &  G.  R.  Co.  130  U.  S.  641,  32 
L.  ed.  1033.  9  Sup.  Ct.  Rep.  640 — New  Or- 
leans City  &  Lake  R.  Co.  v.  New  Orleans,  143 
U.  S.  195.  36  L.  ed.  122,  12  Sup.  Ct.  Rep.  406 
— Wilmington  &  W.  R.  Co.  v.  Alsbrook.  146 
V.  S.  296,  36  L.  ed.  979.  13  Sup.  Ct.  Rep.  72 
— Keokuk  &  W.  R.  Co.  v.  Missouri.  152  U.  S. 
311,  38  L.  ed.  455,  14  Sup.  Ct.  Rep.  592— 
St.  Louis  &  S.  F.  R.  Co.  v.  Gill,  156  U.  S. 
656,  39  L.  ed.  570,  15  Sup.  Ct.  Rep.  484 — 
Norfolk  &  W.  R.  Co.  v.  Pendleton,  156  U.  8. 
673,  39  L.  ed.  576,  15  Sup.  Ct.  Rep.  413— 
Mercantile  Bank  v.  Tennessee,  161  U.  S.  171, 
40  L.  ed.  659,  16  Sup.  Ct.  Uep.  461 — Phoenix 
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F.  &  M.  Init.  Co.  V.  Tennessee.  161  U.  S.  180, 
40  L.  ed.  662,  16  Sup.  Ct.  Rep.  471— Coving- 
ton &  L.  Turnp.  Road  Co.  v.  Sandford,  164  U. 
8.  587,  41  L.  ed.  563,  17  Sup.  Ct.  Rep.  108— 
Northern  C.  R.  Cg.  v.  Maryland,  187  U.  S. 
270.  47  L.  ed.  173,  23  Sup.  Ct.  Rep.  62— 
Grand  Rapids  &  I.  R.  Co.  v.  Osbom.  193  U. 
8.  29.  48  L.  ed.  604,  24  Sup.  Ct.  Rep.  310— 
East  Tennessee,  V.  &  G.  R.  Co.  v.  Pickerd,  24 
Fed.  617— Keokuk  &  W.  R.  Co.  ▼.  County 
Court,  41  Fed.  307 — Buchman  y.  Knoxville 
4  O.  R.  Co.  18  C.  C.  A.  135,  37  U.  8.  App. 
409,  71  Fed.  337— Rogers  v.  Nashville.  C.  & 
St.  L.  R.  Co.  33  C.  C.  A.  537,  62  U.  S.  App. 

49,  91  Fed.  319 — Matthews  v.  Corporation 
Comrs.  97  Fed.  403 — Gunnison  v.  Chicago, 
M.  &  St.  P.  R.  Co.  117  Fed.  643— Bancroft  v. 
Wicomico  County,  121  Fed.  877 — Wicomico 
County  V.  Bancroft,  135  Fed.  981 — Little 
Rock  &  Ft.  S.  R.  Co.  V.  McGehee,  41  Ark. 
204 — ^Memphis  &  L.  R.  R.  Co.  v.  Berry,  41 
Ark.  446 — Arkansas  Midland  R.  Co.  v.  Berry, 
44  Ark.  22 — Alexandria  Canal  R.  &  Bridge 
Co.  V.  District  of  Columbia,  1  Mackey,  224 — 
Winona  &  St.  P.  R.  Co.  v.  Deuel  County,  3 
Dak.  20,  12  N.  W.  561 — Ex  parte  Thomp- 
son, 20  Fla.  888 — Board  of  Trade  v.  People, 
91  111.  82— Chicago  Union  Traction  Co.  v. 
Chicago.  199  III.  533,  50  L.R.A.  648.  65  N.  E. 
451— Chicago  v.  Rothchlld.  212  111.  594,  72  N. 
E.  698 — State  ex  rel.  Godard  v.  Topcka  Wa- 
ter Co.  61  Kan.  560.  60  Pac.  337 — Com.  v. 
Owensboro  &  N.  R.  Co.  81  Ky.  570 — Com.  v. 
Masonic  Temple  Co.  87  Ky.  354,  8  S.  W.  699 
— ^Kentucky  C.  R.  Co.  v.  Com.  87  Ky.  06ri.  10 
S.  W.  269 — Dennis  v.  Vlcksburg,  S.  &  P.  R. 
Co.  34  I^.  Ann.  959 — New  Orleans,  S.  F.  & 
L.  R.  Co.  V.  Delamore,  34  La.  Ann.  1229  - 
State  V.  Maine  C.  R.  Co.  66  Me.  512 — Bal- 
timore, C.  &  A.  R.  Co.  V.  Ocean  City,  89  Md. 
98,  42  Atl.  922— Chadwick  v.  Old  Colony  R. 
Co.  171  Mass.  243,  50  N.  E.  629— I^ke  Shore 
ft  M.  S.  R.  Co.  V.  Grand  Rapids,  102  Mich. 
379,  29  L.R.A.  198,  60  N.  W.  767— Traverse 
County  V.  St.  Paul,  M.  &  M.  R.  Co.  73  Minn. 
433,  76  N.  W.  217 — Adams  v.  Yazoo  &  M. 
Valley  R.  Co.  77  Miss.  258,  60  L.R.A.  75,  24 

50.  200 — State  ex  rel.  Crum packer  v.  Chica- 
go. R.  &  K.  C.  R.  Co.  89  Mo.  536  ,14  S. 
W.  522— Sublette  v.  St.  Louis,  I.  M.  &  S.  R. 
Co.  96  Mo.  App.  124,  69  S.  W.  745 — Dow  v. 
Northern  P.  R.  Co.  67  N.  n.  49,  36  Atl.  510— 
State  Assessors  v.  Morris  &  E.  R.  Co.  49  N. 
J.  L.  199.  7  Atl.  826 — State  Assessors  y. 
Paterson  &  R.  R.  Co.  50  N.  J.  L.  450,  14 
Atl.  610— People  v.  O'Brien,  45  Hun,  532— 
People  v.  O'Brien,  111  N.  Y.  44,  2  L.R.A. 
262,  7  Am.  St.  Rep.  684.  18  N.  E.  692— 
Wilmington  &  W.  R.  Co.  v.  Alsbrook,  110  N. 
C.  153,  14  S.  E.  652 — Jackson  v.  Corporation 
Commission.  130  N.  C.  426.  42  S.  E.  123— 
Pittsburg  Illuminating  Gas  Co.  16  Pa.  Co.  Ct. 
438 — Consolidated  Gas  Co.  v.  Pittsburg  Illu- 
minating Co.  4  Pa.  Dist.  R.  302— Knoxville 
&  O.  R.  Co.  y.  Hicks,  9  Baxt.  456 — State  ex 

.rel  Gaines  v.  Whitworth,  8  Lea.  604 — ^Ragan 
V.  Aiken.  9  Lea.  613,  42  Am.  Rep.  684 — 
State  v.  Nashville,  C.  A  St.  L.  R.  Co.  12  Lea, 
593 — State  v.  Butler,  15  Lea,  112 — Wilson  v. 
Gaines,  3  Tenn  Ch.  601 — Memphis  &  C.  R.  Co. 
y.  Gaines,  3  Tenn.  Ch.  618 — Memphis  y. 
Phoenix  F.  &  M.  Ins.  Co.  91  Tenn.  571,  19 
S.  W.  1044 — Memphis  v.  Memphis  City  Bank, 
91  Tenn.  590,  19  S.  W.  1045— International 
&  G.  N.  R.  Co.  v.  State.  75  Tex.  373,  12  S. 
W.  685 — Denison  &  S.  R.  Co.  v.  St.  Louis 
Southwestern  R.  Co.  96  Tex.  247,  72  S.  W. 
161 — Denison  &  S.  R.  Co.  v.  St.  Louis  South- 
western R.  Co.  30  Tex.  Civ.  App.  481,  72 
8.  W.  201 — Lake  Drummond  Canal  A  Water 
Co.  V.  Com.  103  Va.  347.  68  L.R.A.  97,  49 
B.  E.  506 — Commercial   Electric  Light  &  P. 


Co.  y.  Judson,  21  Wash.  66,  57  L.BwA.  89,  M 
Pac.  829. 

444.  A  judicial  sale  of  property  of  a  rail- 
road company  under  a  lien  does  not  neces- 
sarily carry  with  it  to  the  purchaser  any 
immunity  from  taxation  which  the  prop- 
erty enjoyed  in  the  hands  of  the  original 
company.    Wilson  v.  Gaines,  103  U.  S.  417, 

26:401 
Cited  in  Louisville  &  N.  R.  R.  Co.  v.  Palmes,  109 
U.  S.  252.  27  L.  ed.  925.  3  Sup.  Ct.  Rep.  103 
— Memphis  A  L.  R.  R.  Co.  y.  Railroad  Comn. 
(Memphis  &  L.  R.  R.  Co.  v.  Berry)  112  U. 
S.  617.  28  L.  ed.  840,  5  Sup.  Ct.  Rep.  299- 
Chesapeake  ft  O.  R.  Co.  v.  Miller,  114  U.  S. 
184,  29  L.  ed.  124.  5  Sup.  Ct.  Rop.  Sid- 
Tennessee  v.  Whitworth,  117  U.  S.  145.  29  L 
ed.  835,  6  Sup.  Ct.  Rep.  649 — St.  I^ois  k 
S.  F.  R.  Co.  V.  Gill,  156  U.  S.  656.  39  L.  ed. 
570.  15  Sup.  Ct.  Rep.  482— Norfolk  &  W.  R. 
Co.  y.  Pendleton,  156  U.  S.  673,  39  L.  ed. 
576.  15  Sup.  Ct.  Rep.  413 — Mercantile  Bank 
v.  Tennessee,  161  U.  S.  171,  40  L.  ed.  659, 16 
Sup.  Ct.  Rep.  461 — Covington  ft  L.  Tump. 
Road  Co.  y.  Sandford,  164  U.  S.  587,  41  L 
ed.  563,  17  Sup.  Ct.  Rep.  198 — Tennessee  v. 
Whitworth.  22  Fed.  83 — Bast  Tennessee,  V. 
ft  G.  R.  Co.  y.  Pickerd,  24  Fed.  618— Little 
Rock  ft  Ft.  S.  R.  Co.  V.  McGehee.  41  Ark.  204 
— Winona  ft  St.  P.  R.  Co.  v.  Deuel  County. 
3  Dak.  20.  12  N.  W.  561— Palmes  v.  Loois- 
ville  ft  N.  R.  Co.  19  Fla.  274— Chicago  Ualon 
Traction  Co.  v.  Chicago.  199  III.  533.  59  L. 
R,A.  648.  65  N.  E.  451 — Com.  v.  Masonic 
Temple  Co.  87  Ky.  354.  8  S.  W.  699— Ken- 
tucky C.  R.  Co.  y.  Com.  87  Ky.  665,  10  8.  W. 
269 — Baltimore.  C.  ft  A.  R.  Co.  y.  Ocean  City. 
89  Md.  98.  42  Atl.  922 — State  Assessors  v. 
Morris  ft  K.  R.  Co.  49  N.  J.  L.  200.  7  Atl.  826 
— Memphis  v.  Phoenix  F.  ft  M.  Ins.  Co.  91 
Tenn.  671.  19  S.  W.  1044— Memphis  v.  Mem- 
phis City  Bank,  91  Tenn.  590.  19  8.  W.  1045 
—State  v.  Nashville,  C.  ft  St.  L.  R.  Co.  12 
Lea,  592. 

445.  A  judicial  sale  of  the  charter  of  a 
bank  by  a  receiver  does  not  carry  an  ex- 
emption from  taxation  of  shares  of  stock 
given  by  the  charter  to  shareholders,  where 
there  was  no  sale  of  any  specific  shares  of 
stock,  and  the  sale  was  made  after  the  state 
Constitution  had  prohibited  exempt  ioni 
from  taxation,  although  purchasers  of  the 
charter  were  recognized  by  the  legislature  ts 
a  corporation.  Mercantile  Bank  v.  Tennes- 
see use  of  Memphis,  161  U.  S.  161,  16  Sup. 
Ct.  Rep.  461,  40:  656 

446.  The  exemption  from  taxation  of  the 
property  of  the  Covington  &  Ohio  Railroad 
Company,  granted  by  the  act  of  the  leg^sla 
ture  of  West  Virginia,  of  March  1,  1866. 
incorporating  said  company,  was  a  privi- 
lege personal  to  the  corporation,  which  did 
not  pass  to  the  purchaser  of  the  property 
under  foreclosure  proceedings.  Chesapeake 
&  O.  R.  Co.  V.  Miller,  114  U.  S.  176,  5  Sup 
Ct.  Rep.  813,  29:  121 

447.  The  act  of  the  legislature  of  West 
Virginia,  amended  February  20,  1877,  relat- 
ing to  sales  under  trust  deeds  and  mort* 
gages  and  to  judicial  sales  of  the  pro^-erty  of 
railroad  or  other  internal  improvement  com- 
panies, provides  that,  upon  any  such  sale 
and  conveyance,  the  old  company  shall  be 
dissolved,  and  that  the  purchaser  shall  be 
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a  corporation,  and  shall  succeed  ''to  all  such 
franchises,  riglits,  and  privileges  as  would 
have  been  had  by  the  first  company  but 
for  such  sale."  Under  this  act  the  new 
company  does  not  take  an^  exemption  or  im- 
munity from  taxation  which  belonged  to  the 
old;  the  new  company  takes  all  grants  of 
corporate  powers,  right,  privileges,  fran- 
chises, and  immunities,  subject  to  the  laws 
existing  at  the  time  of  its  creation.  Chesa- 
peake &  0.  R.  Ck).  V.  Miller,  114  U.  S.  176. 

5  Sup.  Ct.  Rep.  813,  29:  121 
Cited  In  Adams  Exp.  Co.  v.  Ohio  Stnte  Auditor, 

165  U.  S.  233.  41  L.  ed.  699,  17  Sup.  Ct.  Rep. 
305 — Augusta  v.  Kimball,  91  Me.  007,  41  L. 
B.A.  476,  40  Atl.  666— People  ex  rel.  Yellow 
Pine  Co.  T.  Barker,  23  App.  Div.  525,  48  N. 
Y.   Supp.  553. 

443.  Where  the  property  of  a  railroad 
company  is,  by  an  irreparable  legislative 
grant,  forever  exempted  from  all  taxes  and 
the  state  made  a  loan  of  its  bonds  to  the 
road,  and  took  a  mortgage  upon  it,  and,  on 
a  failure  to  pay  the  interest,  the  property 
was  sold  to  the  state  under  the  mortgage, 
the  exemption  ceased  when  the  state  became 
a  purchaser.  Trask  y.  Maguire,  18  Wall. 
391,  21 :  938 

Distififfuished  in  East  Tennessc-e,  V.  &  G.  R.  Co. 

T.    Pickerd,    24    Fed.    620. 
Cited  in  MorRan  v.  Louisiana,  03  U.  S.  224,  23 

L.  ed.  862— Bailey  v.  Atlantic  &  P.  U.  Co.  3 

Dill.  23,  Fed.  Cas.  No.  732— Parmley  v.  St. 

Louis,  I.  M.  &  S.  R.  Co.  3  Dill.  36,  Fed.  Cas. 

No.   10,708 — St.  I^uls,  I.   M.  &  S.  R.  Co.  v. 

Loftin.  30  Ark.  706— Winona  &  St.  P.  R.  Co. 

V.  Deuel  County.  3  Dak.  23,  12  N.  W.  561— 

State  v.  Western  &  A.  R.  Co.  66  Ga.  567— 

State  T.  Morgan,  28  La.  Ann.  493 — Chadwlck 

v.  Old  Colony  R.  Co.  171  Mass.  243,  50  N.  E. 

629 — State  Assessors  y.  Morris  &  E.  R.  Co. 

49  N.  J.  L.  201,  7  Atl.  826— Memphis  &  C.  R. 

Co.    y.   Gaines,    3   Tenn.    Ch.   611— State    v. 

Nashville,  C.  &  St.  L.  R.  Co.  12  Lea,  505. 

449.  The  exemption  from  taxation  con- 
tained in  Ark.  act  of  1853,  §  28,  was  in- 
tended to  apply  only  to  the  Memphis  &  Lit* 
tie  Rock  Railroad  Company,  as  the  original 
corporation  organized  under  it.  The  fran- 
chises embraced  in  the  mortgage  of  its  char- 
ter and  works  were  limited  to  those  which 
had  been  granted  as  appropriate  to  the  con- 
struction, maintenance,  operation,  and  use 
of  the  railroad  as  a  public  highway,  and 
the  right  to  make  profit  therefrom,  but  did 
not  include  the  exemption  from  taxation. 
Memphis  &  L.  R.  R.  Co.  y.  Berry  (Memphis 

6  L.  R.  R.  Co.  y.  Railroad  Comrs.)  112  U. 
S.  609,  5  Sup.  Ct.  Rep  299,  28:  837 

Snbroi^ation. 

450.  A  subrogation  by  statute  of  one  cor- 
poration to  the  rights  and  privilet^es  of  a 
former  corporation  does  not  include  an  im- 
munity from  taxation.  Gulf  &  S.  L  R.  Co. 
V.  Hewes,  183  U.  S.  66,  22  Sup.  Ct.  Rep.  26, 

46:86 
Cited  in  Rochester  R.  Co.  y.  Rochester,  205  U. 
8.  252,  61  L.  ed.  791,  27  Sup.  Ct.  Rep.  469. 

RenewaL 

451.  A  provision  in  a  new  state  Constitu- 
tion, that  no  property  should  be  exempt 
from  taxition  except  public  school  property, 


or  that  belonging  to  the  United  States,  the 
state,  or  to  municipal  corporations,  applies 
in  all  its  force  against  the  renewal  of  an 
exemption  equally  as  against  its  original 
creation.     Trask  v.  Maguire,  18  Wall.  391, 

21:938 

Reyfyal. 

452.  Where  a  state  purchased  a  railroad 
on  foreclosure,  immunity  of  taxation  pos- 
sessed by  the  company  under  its  charter 
ceased;  and  a  new  charter,  under  a  Consti- 
tution which  prohibited  such  immunities, 
could  not  carry  such  exemption  to  the  new 
corporation.  Trask  v.  Maguire,  18  Wall. 
391,  21:938 

Cited  In  Louisville  &  N.  R.  Co.  t.  Palmes,  109 

U.  S.  264,  27  L.  ed.  925,  3  Sup.  Ct.  Rep.  193 

— Lake  Drummond  Canal  &  Water  Co  v.  Com. 

103  Va.  855,  68  L.R.A.  100,  49  S.  E.  506. 

f.  Effect  of  Consolidation  or  Merger. 

Liability  to  Taxation  of  Consolidated  Cor- 
poration, see  supra,  267. 

Waiver  of  Exemption  by  Consolidation,  see 
infra,  476. 

See  also  supra,  371,  408. 

453-4.  Where  a  new  corporation  was  not 
created  by  the  union  of  two  companies,  but 
the  powers  of  one  company  were  enlarged, 
and  all  the  rights,  privileges,  and  property 
of  the  other  became  the  rights  and  property 
of  the  former,  the  exemption  from  taxation 
which  each  of  the  companies  enjoyed  under 
their  original  charters  was  not  changed  by 
such  union.  Southwestern  R.  Co.  v.  Georgia. 
92  U.  S.  676,  note,  23:  762 

Central  R.  &  Bkg.  Co.  v.  Georgia,  92  U.  S. 

665,  23:  757 

Cited  In  Southwestern  R.  Co.  v.  Wright,  116  U. 

S.  235,  20  L.  ed.  628,  6  Sup.  Ct.  Rep.  375— 

Tennessee  y.  Whltworth,  117  U.  S.  145,  29  L. 

ed.  835,  6  Sup.  Ct.  Rep.  649 — Tennessee  y. 

Whltworth,  22  Fed.  83. 

Consolidation  under  new  charter. 

455.  The  new  corporation  formed  by  the 
consolidation  of  two  railroad  companies  is 
subject  to  a  provision  of  the  state  Consti- 
tution in  force  at  the  time  of  the  consolida- 
tion, declaring  the  property  of  corporations 
now  existing  or  hereafter  created,  forever 
subject  to  taxation,  although  the  act  incor- 
porating one  of  the  consolidating  companip*: 
exempted  its  property  from  taxation  forever. 
St.  Louis,  L  M.  &  S.  R.  Co.  v.  Berry,  113 
U.  S.  465,  5  Sup.  Ct.  Rep.  529,  28:  1055 
Cited  in  Chosapeake  &  O.  R.  Co.  v.  Miller,  114 

U.  S.  184,  29  L.  ed.  124,  5  Sup  Ct  Rep.  813 
— Union  Trust  Co.  v.  Rochester  &  1*.  R.  Co. 
29  Fed.  610 — Citizen^'  Street  R.  Co.  v.  Mem- 
phis, 53  Fed.  731— Winn  v.  Wabash  R.  Co. 
118  Fed.  60 — Adams  v.  Ynzoo  &  M.  Valley  R. 
Co.  77  Miss.  274,  60  L.R.A.  96.  24  So.  200— 
Com.  V.  Nashville,  C.  &  St.  L.  R.  Co.  93  Ky. 
433,  20  S.  W.  383 — International  &  G.  N.  R. 
Co.  V.  State,  75  Tex.  378.  12  S.  W.  085— 
Lake  Drummond  Canal  &  Water  Co.  v.  Com. 
103  Va.  354,  68  L.R.A.  99.  49  S.  E.  506. 

456.  A  new  grant  of  corporate  franchises, 
within  the  meaning  of  Miss.  Const.  1890,  § 
180,  making  such  grants  subject  to  consti- 
tutional provisions  which  require  the  prop- 
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erty  of  corporations  to  be  taxed  like  that 
of  individuals,  is  made  by  a  subsequent  con- 
solidation between  railroad  companies  which 
had  exemptions  from  taxation  prior  to  the 
adoption  of  the  new  Constitution,  but  which, 
by  articles  of  consolidation,  agree  to  merge 
and  consolidate  their  properties,  immunities, 
and  privileges,  and  substitute  for  their 
shares,  shares  in  the  new  company,  although 
there  is  a  clause  in  the  articles  providing 
that  the  consolidation  shall  be  effected  witli- 
out  disturbing  the  corporate  existence  of 
one  of  the  old  companies  **or  the  formation 
of  any  new,  distinct  corporation,  unless  sucli 
result  shall  be  necessary  to  give  legal  effect 
to  this  agreement,"  where  the  effect  of  the 
consolidation  was  to  surrender  the  entire  ad 
ministration  of  the  functions  of  the  con- 
stituent companies  to  a  new  corporation 
with  a  new  corps  of  officers.  Yazoo  &  M. 
Valley  R.  Co.  v.  Adams,  180  U.  S.  1,  26,  21 
Sup.  Ct.  Rep.  240,  282,  45:395,  408 

457.  A  provision  in  the  act  by  which 
three  companies  were  consolidated  into  one, 
that  the  new  consolidated  company  should 
possess  all  the  rights  which  each  and  all 
of  them  possessed  under  their  original  char- 
ters, does  not  alter  the  position,  with  refer- 
ence to  taxation,  of  the  new  company  in 
either  of  the  states  in  which  it  is  situated 
from  that  of  the  old  company  in  such  state. 
Minot  v.  Philadelphia,  W.  &  B.  R.  Co.  (Dele- 
ware  Railroad  Tax)  18  Wall.  206,  21:888 
Diatinpuished  in  MalDe  C.  R.  Co.  v.  Maine,  06 

U.   S.   511,   24   L.  ed.  841 

Cited  in  Chesapeake  &  O.  R.  Co.  v.  Virginia,  04 
U.  S.  726,  24  L.  ed.  312— Wiimer  v.  Atlanta 
&  R.  Air-Line  R.  Co.  2  Woods,  455,  Fed.  Cas. 
No.  17,776 — Bloxham  v.  Florida  C.  &  P.  R. 
Co.  35  Fia.  728,  17  So.  902— State  v.  Atlan- 
tic &  G.  R.  Co.  60  Ga.  274 — Chicago  Union 
Traction  Co.  v.  Chicago,  199  111.  535,  59  L.R. 
A.  649,  65  N.  E.  451— State  v.  Maine  C.  R. 
Co.  66  Me.  494 — State  v.  Northern  C.  R.  Co. 
44  Md.  177— Chicago  &  N.  W.  R.  Co.  v.  Au- 
ditor General,  53  Mich.  92.  18  N.  W.  586 — 
People  V.  New  York,  C.  &  St.  L.  R.  Co.  61 
Hun,  74,  15  N.  Y.  Supp.  635 — Chei-aw  &  S.  R. 
Co.  v.  Anson,  88  N.  C.  525 — Wilmington  & 
W.  R.  Co.  v.  Alsbrook,  110  N.  C.  1C5,  14  S. 
E.  652 — Rothschild  v.  Rochester  &  P.  R.  Co. 
1  Pa.  Co.  Ct.  626 — Boston  &  P.  R.  Corp.  v. 
New  York  &  N.  E.  R.  Co.  13  R.  I.  274. 

Restriction    of   exemption    to    property 
originally  exempt. 

458.  The  charter  exemption  from  taxation 
of  the  capital  stock  of  one  of  two  consoli- 
dated companies  applies  to  its  share  of  stock 
in  the  hands  of  individual  stockholders. 
Tennessee  v.  Whitworth,  117  U.  S.  139,  6 
Sup.  Ct.  Rep.  649,  29:  833 

459.  Where  a  railroad,  formed  by  con- 
solidation of  two  companies,  one  of  which 
was  exempt  from  taxation  and  the  other 
was  not,  acquires  property  for  the  accom- 
modation of  the  business  belonging  to  both 
of  the  original  roads,  such  property  would 
be,  pro  tanto  and  in  fair  proportion,  exempt 
from  taxation.  Branch  v.  Charleston,  92  U. 
S.  677,  23:  750 

460.  The  exemption  from  taxation  of  one 
of   two   consolidating   railroads   extends   to 


repairs  and  improvementa  subsequently 
made  on  its  original  lines  or  property. 
Branch    v.    Charleston.    92    U.    S.    677, 

23:750 

461.  Where  a  corporation  is  formed  by 
the  union  of  several  existing  corporations, 
it  must  pay  taxes  on  the  property  of  one  of 
the  former  corporations  which  was  not 
exempted  from  taxation,  there  being  no  pro- 
vision to  the  contrary  in  the  act  of  con- 
solidation. Branch  v.  Charleston,  92  U.  S. 
677,  23: 750 
DiBtinguiahed  in  United  States  v.  Stanford,  17 

C.  C.  A.  159,  44  U.  S.  App.  68,  70  Fed.  363. 
Cited  In  Scotland  County  v.  Thomas.  94  D. 
S.  693.  24  L.  ed.  221 — Green  County  t.  Con- 
ness,  109  U.  S.  106,  27  L.  ed.  871.  3  Sup.  Ct. 
Rep.  69 — Tennessee  v.  Whitworth,  117  U.  8. 
147,  29  L.  ed.  836.  6  Sup.  Ct.  Rep.  649— 
Africa  V.  Knoxville,  70  Fed.  739 — Morrill  J. 
Smith  County.  89  Tex.  550.  30  S.  W.  56. 

462.  Where  a  corporation  is  formed  by 
the  union  of  several  existing  coi  porations. 
it  must  pay  taxes  on  the  property  of  one  of 
the  former  corporations  which  was  not  ex- 
empted from  taxation,  there  being  no  pro 
vision  to  the  contrary  in  the  act  of  con- 
solidation, and  such  company  is  not,  by  tb> 
act  of  consolidation  brought  within  tiu> 
exemption  enjoyed  by  another  of  the  con.stili 
dated  corporations.  Terry  v.  Tubman,  92  L. 
S.  156,  23:  537 

463.  An  exemption  from  taxation  in  the 
charter  of  a  railroad  company  is  carried,  as 
to  the  property  of  such  road,  to  a  new  com- 
pany formed  by  consolidation,  where  the  act 
authorizing  the  union  declares  that  the  new 
company  shall  have  the  powers  and  privi- 
leges of  the  former  ones.  Central  R.  &  Bkg. 
Co.  V.  Georgia,  92  U.  S.  665,  23:  757 

464.  Where  railroad  companies  consoli 
date,  the  presumption  is  that  each  of  the 
lines  of  road  will  be  respectively  held  with 
such  exemption  from  taxation  as  originally 
attached  thereto,  unless  the  contrary  is  ex- 
pressed in  the  statutes  giving  authority  to 
consolidate.  Tomlinson  v.  Branch,  15  Wall. 
460,  21:18) 
Cited  In  Chesapeake  &  .  R.  Co.  t.  Virginia.  94 

U.  8.  726.  24  L.  ed.  312^Maine  C.  R.  Co.  v. 
Maine.  96  U.   S.  511.  24   L.  ed.  841— Gn^a 
County  V.  Conness,  109  U.  S.  106,  27  L.  ed. 
872.  3  Sup.  Ct.  Rep.  69 — Tennessee  v.  Whit 
worth,  117  U.  S.  145,  29  L.  ed.  835,  6  S«p. 
Ct.    Rep.    649 — WlIminRton   &    W.   R.  Co.  v. 
Alsbrook.   146   U.   S.   300,   36   L.   ed.  9S0,  r> 
Sup.   Ct.   Rep.   72 — Keokuk   &  W.    R.  Co.  v. 
Missouri.   152  U.    S.  305.   38   L.   ed.  453,  14 
Sup.  Ct.  Rep.  592 — Central  R.  &  Bkg.  Co.  v 
Wright.  164  U.  S.  831.  41  L.  ed.  456.  17  Sup. 
Ct.   Rep.   80— Yazoo   &   M.   Valley  R.  Co.  v. 
Adams.  180  U.  S.  19.  45  L.  ed.  406.  21  Sup. 
Ct.    Rep.    240 — Harshman    v.    Bates   County. 
Fed.    Cas.    No.    6,148 — Thomas    v.    Scotland 
County.3  Dill.  12,  Fed.  Cas.  No.  13,909— Ridg 
way  Twp.  v.  Griswold,  1  McCrary,  158,  Fed. 
Cns.    No.    11.819— Wiimer    v.    Atlanta  k  R 
Air  Line  R.  Co.  2  Woods  455.  Fed.  Cas.  No. 
17,776 — Henderson  v.  Central  Pass.  R.  Co.  21 
Fed.   364— Tennessee  v.  Whitworth.  22  Ft^. 
83— United    States  v.   Stanford.   17  C.  C.  A. 
159,  44  U  S.  App.  68,  70  Fed.  363— Africa  t 
Knoxville,  70  Fed|  739— Zlmmer  v.  State.  30 
Ark.  680— St  Louis,  L  M.  &  S.  B.  Co.  t.  Ber 
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ry,  41  Ark.  618 — Blozham  v.  Florida  C.  & 
P.  R.  Co.  35  Fla.  728,  17  So.  902-~Ceiitral  R. 
ft  Bkg.  Co.  V.  State,  64  Ga.  409 — State  v. 
Atlantic  ft  Q.  R.  Co.  60  Ga.  273— Wright  v. 
Southwestern  R.  Co.  64  Ga.  706 — State  ▼. 
Western  &  A.  R.  Co.  66  Ga.  566 — South- 
western R.  Co.  Y.  Wright,  68  Ga.  321 — State 
▼.  Southwestern  R.  Co.  70  Ga.  16 — Columbus 
Southern  R.  Co.  v.  Wright,  80  Ga.  501,  15 
8.  E.  293 — People  ex  rel.  Walker  v.  Louis- 
ville ft  N.  R.  Co.  120  III.  61.  10  N.  B.  657— 
Smith  ▼.  Lake  Shore  ft  M.  S.  R.  Co.  114  Mich. 
467,  72  N.  W.  328— Adams  ▼.  Yazoo  ft  M. 
Valley  R.  Co.  77  Miss.  264,  60  L.R.A.  83,  24 
So.  200 — State  ex  rel.  Baker  v.  Greene  Coun- 
ty, 64  Mo.  652 — Daniels  v.  St.  I^uls,  K.  C.  ft 
N.  R.  Co.  62  Mo.  47— State  ex  rel.  Wilson  v. 
Garroutte,  67  Mo.  463 — State  ex  rel.  Wine  v. 
Keokuk  ft  W.  R.  Co.  99  Mo.  36,  6  L.R.A.  224, 
12  8.  W.  290 — State  ex  rel.  Wine  ▼.  Keokuk 
ft  W.  R.  Co.  99  Mo.  36,  6  L.R.A.  224,  12  S. 
W.  290 — ^Wilmington  ft  W.  R.  Co.  v.  Als- 
brook.  110  N.  C.  168,  14  S.  E.  652— Day  t. 
New  York,  S.  ft  W.  R.  Co.  58  N.  J.  L.  680, 
84  Atl.  1081 — McCandless  t.  Richmond  ft  D. 
R.  Co.  38  S.  C.  Ill,  18  L.R.A.  443,  16  S.  E. 
429 — KnoxTille  ft  O.  R.  Co.  y.  Hicks,  9  Baxt. 
457 — International  ft  G.  N.  R.  Co.  v.  Ander- 
son County,  59  Tex.  667 — Langhorne  ▼.  Rich- 
mond R.  Co.  91  Va.  374,  22  S.  E.  357. 

465.  Where  a  corporation  is  formed  by 
the  union  of  several  existing  corporations,  it 
must  pay  taxes  on  the  property  of  one  of  the 
original  corporations  which  was  not  exempt- 
ed from  taxation,  there  being  no  provision 
to  the  contrary  in  the  act  of  consolidation. 
Philadelphia  ft  W.  R.  Co.  v.  Maryland,  10 
How.  376,  13:  461 
OiUd  in  Tomlinson  v.  Branch,  16  Wall.  465,  21 

L.  ed.  191— Minot  v.  Philadelphia,  W.  ft  B. 
R.  Co.  18  Wall.  228.  21  L.  ed.  895 — Central 
R.  ft  Bki;.  Co.  V.  Georf^ia,  92  U.  S.  675,  23  L. 
ed.  762 — Scotland  County  v.  Thomas,  94  U. 
S.  694,  24  L.  ed.  220 — Chesapeake  ft  O.  R. 
Co.  V.  Virginia.  94  U.  S.  726,  24  L.  ed.  312— 
Tennessee  v.  Whitworth,  117  U.  S.  145,  29  L. 
ed.  835,  6  Sup.  Ct.  Rep.  649 — Keokuk  ft  W. 
R.  Co.  V.  Missouri,  152  U.  S.  306,  28  L.  ed. 
453,  14  Sup.  Ct.  Rep.  592— Yazoo  ft  M.  Val- 
ley R.  Co.  T.  Adams,  180  U.  S.  19,  45  L.  ed. 
406,  21  Sup.  Ct.  Rep.  240— Minot  v.  Phila- 
delphia, W.  &  B.  R.  Co.  2  Abb.  (U.  S.)  333, 
Fed.  Cas.  No.  9,645 — Wilmer  v.  Atlanta  ft 
R.  Air-Line  R.  Co.  2  Woods,  454,  Fed.  Cas. 
No.  17,776 — ^Tennessee  v.  Whitworth,  22  Fed. 
83 — Pacific  R.  Co.  v.  Missouri  P.  R.  Co.  5  Mc- 
Crary,  376,  23  Fed.  567 — State  ex  rel.  Wine 
▼.  Keokuk  ft  W.  R.  Co.  99  Mo.  36,  6  L.R.A. 
224,  12  S.  W.  290— People  v.  New  York.  C. 
ft  St  L.  R.  Co.  61  Hun,  75,  15  N.  Y.  Supp. 
635. 

466.  An  exemption  from  taxation  in  the 
charter  of  a  railroad  company  is  carried, 
as  to  the  property  of  such  road,  to  a  new 
company  formed  by  consolidation,  where 
the  act  authorizing  the  union  declares  that 
the  new  company  shall  have  the  powers  and 
privileges  of  the  former  ones.  Southwestern 
R.  Go.  ▼.  Georgia,  92  U.  S.  676,  note, 

23:  762 

467.  Where  a  railroad,  by  its  charter,  was 
granted  an  exemption  of  its  property  from 
taxation  for  a  limited  period,  and  was  after- 
ward merged  in  another  railroad  company 
which  became  invested  with  all  its  property 
rights  and  privileges,  the  exemption  and  its 
limitation  accompanied  the  property;  but  a 


perpetual  exemption  from  taxation  in  the 
charter  of  the  latter  company  will  not  be 
extended  to  the  property  so  acquired,  with- 
out express  words  or  necessary  intendment 
to  that  effect.  Tomlinson  v.  Branch,  15 
Wall.  460,  21 :  189 

Cited  In  Central  R.  ft  Bkg.  Co.  v.  Georgia,  92  U. 
S.  676,  23  L.  ed.  762 — Branch  v.  Charleston, 
92  U.  S.  682,  23  L.  ed.  752— Scotland  County 
v.  Thomas,  94  U.  S.  690,  24  L.  ed.  220— 
Chesapeake  ft  O.  R.  Co.  v.  Virginia,  94  U.  S. 
726,  24  L.  ed.  312 — Tennessee  v.  Whitworth. 
117  U.  S.  145,  29  L.  ed.  835,  6  Sup.  Ct.  Rep. 
649— Yazoo  ft  M.  Valley  R.  Co.  v.  Adams, 
180  U.  S.  19,  45  L.  ed.  406,  21  Sup.  Ct.  Rep. 
240— RIdgway  v.  Griswold,  Fed.  Cas.  No.  11,- 
819— Tennessee  v.  Whitworth,  22  Fed.  83 — 
Citizens'  Street  R.  Co.  v.  Memphis,  58  Fed. 
731— State  v.  Atlantic  ft  G.  R.  Co.  60  Ga. 
274 — People  ex  rel.  Walker  v.  Louisville  ft 
N.  R.  Co.  120  111.  61,  10  N.  B.  657— New 
Orleans  v.  St.  Anna's  Asylum,  31  La.  Ann. 
296 — State  v.  Northern  C.  R.  Co.  44  Md. 
177 — Adams  v.  Yazoo  ft  M.  Valley  R.  Co.  77 
Miss.  244.  60  L.R.A.  57,  24  So.  200— State, 
United  R.  ft  Canal  Co.  Prosecutors  v.  Rail- 
roads Taxation  Commissioner,  37  N.  J.  L. 
243 — State  Assessors  v.  Morris  ft  E.  R.  Co. 
49  N.  J.  L.  200,  7  Atl.  826— Wilmington  ft 
W.  R.  Co.  V.  Alsbrook,  110  N.  C.  165,  14  S. 
E.  652 — Wilson  v.  Gaines,  8  Tenn.  Ch.  603. 

468.  Where  a  railroad  company,  by  its 
charter,  was  granted  an  exemption  from  tax- 
ation for  a  limited  time,  and  was  afterwards 
merged  in  another  railroad  company  which 
became  invested  with  its  property,  the  limi- 
tations and  the  exemption  accompanied  the 
property;  but  a  perpetual  exemption  from 
taxation  in  the  charter  of  the  latter  com- 
pany will  not  be  extended  to  the  property 
so  acquired.  Charleston  v.  Branch,  15  Wall. 
470,  21:193 

Cited  in  Branch  v.  Charleston,  92  U.  S.  682,  28 

L.  ed.  752. 


g.  Term  and  Cessation  of  Exemption, 

Effect  of  Withdrawal  of  Exemption  on 
Right  to  Charge  for  Water  Furnished 
to  a  city,  see  Waters,  178. 

See  also  Statutes,  325. 

469.  The  withdrawal  of  a  repealable  ex- 
emption from  state  taxation  of  the  property 
of  a  reorganized  railway  company,  if  any 
such  exemption  existed,  was  effected  by  Md. 
Acts  1896,  chap.  120,  which  directs  a  new 
assessment  for  taxation  of  the  property  in 
the  state,  and  expressly  declares  that  the 
property  of  every  railroad  shall  be  assessed 
for  county  and  municipal  purposes,  and  con- 
tains a  proviso  that  nothing  therein  con- 
tained shall  be  held  to  discharge,  release,  or 
impair  any  irrepealable  contract  or  obliga- 
tion then  existing,  which  sufficiently  evi- 
dences the  legislative  intent  to  repeal  ex- 
emptions from  taxation  which  were  not 
protected  by  binding  contracts  beyond  legis- 
lative control,  and  to  bring  all  property 
within  the  taxing  power  of  the  dtate. 
Wicomico  County  v.  Bancroft,  203  U.  S.  112, 
27  Sup.  Ct.  Rep.  21,  51:  112 

470.  Where,  by  the  charter  of  a  railroad 
company,  exemption  from  taxation  is  given 
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until  the  road  shall  be  in  operation  two 
years,  after  which  time  the  completed  road 
is  to  be  subject  to  taxation  at  the  rate  as- 
sessed by  the  state  on  other  real  and  per- 
sonal property  of  like  value,  such  road  is 
liable  to  county  and  municipal  taxation 
after  such  period  of  two  years.  Bailey  v. 
Maguire,  22  Wall.  215,  22:  850 

Date  and  duration. 

471.  Where  a  statute  of  incorporation 
provides  that  certain  property  of  a  railroad 
corporation  shall  be  exempt  from  taxation 
"for  ten  years  after  the  completion  of  said 
road/'  the  time  preceding  the  completion  of 
the  road  is  as  distinctly  excluded  as  the 
time  succeeding  ten  years  after  its  comple- 
tion. Vicksburg,  S.  &  P.  R.  Co.  v.  Dennis, 
116  U.  a  665,  6  Sup.  Ct.  Rep.  625,  29:  770 

471a.  A  provision  in  an  act  incorporat- 
ing a  railroad  company,  that  the  company, 
its  stock,  railroad,  and  property  "shall  be 
exempt  from  taxation  for  a  term  of  twenty 
years  from  the  completion  of  said  railroad 
to  the  Mississippi  river,  but  not  to  extend 
beyond  twenty-flve  years  from  the  date  of 
the  approval  of  this  act,"  does  not  exempt 
such  company  or  its  property  from  taxation 
before  said  railroad  is  completed  to  the  Mis- 
sissippi river.  Yazoo  &  M.  Valley  R.  Co. 
v.  Thomas,  132  U.  S.  174,  10  Sup.  Ct.  Rep. 
68,  33 :  302 

Yazoo  &  M.  Valley  R.  Co.  v.  Board  of  Levee 

Comrs.  132  U.  S.  190,  10  Sup.  Ct.  Rep. 

74,  33: 308 

472.  Undei  the  statute  of  Arkansas 
swamp  and  overflowed  lands  donated  by  the 
United  States  to  the  state  are  exempt  from 
taxation  for  ten  years,  unless  sooner  re- 
claimed; but  if  they  are,  the  exemption 
ceases.  Memphis  &.  St.  L.  R.  Co.  v.  Loftin, 
105  U.  S.  258,  26:  1042 

473.  The  exemption  from  taxation  of 
property  employed  for  manufacturing  pur- 
poses, created  by  an  act  of  the  legislative 
assembly  of  the  District  of  Columbia,  was 
repealed  by  the  act  of  Congress  of  June  20, 
1874,  organizing  a  new  and  entirely  difTer- 
ent  system  of  government  for  the  District, 
and  declaring  that  for  the  support  of  the 
government,  and  to  maintain  its  credit,  a 
tax  shall  be  levied  on  all  real  estate  in  the 
District.     Welch  v.  Cook,  97   U.  S.  541, 

24:  1112 
DUtinguithed  In  Roach  v.   Van  Rlswlck,  Mac- 
Arth  &  M.  184. 

Cited  In  Gibbons  v.  District  of  Columbia,  116 
U.  8.  407,  29  L.  ed.  681.  6  Sup.  Ct.  Rep.  427 
— BInns  V.  United  States.  104  U.  8.  402,  48 
L.  ed.  1089,  24  Sup.  Ct.  Rep.  816 — ^Re  Wilson. 
8  Mackey,  349,  12  L.R.A.  625. 

474.  The  exemption  from  taxation  until 
"sold  and  conveyed,"  of  lands  granted  to  a 
railroad  by  Minn,  act,  May  22,  1857,  which 
required  in  consideration  a  payment  of  3 
per  cent  of  the  gross  earnings  of  the  rail- 
road company  to  the  state,  ceases  when  the 
full  equitable  title  has  passed  from  the 
railroad  company  to  a  purchaser,  although 


it  has  not  conveyed  the  legal  title.  Winona 
&  St.  P.  Land  Co.  v.  Minnesota,  159  U.  S. 
526,  16  Sup.  Ct.  Rep.  83,  40:  247 

475.  The  exemption  from  taxation  ac- 
quired by  the  Louisville  Water  Company 
under  the  Kentucky  act  of  April  22,  1882, 
which  imposed  upon  it  the  duty  of  furnish- 
ing water  to  the  city  for  fire  protection  free 
of  charge,  although  withdrawn  bv  the  act 
of  1886,  continued  as  to  taxes  which  were 
assessed  and  became  due  before  the  dat« 
when  the  latter  act  took  effect.  Louisville 
Water  Co.  v.  Kentucky,  170  U.  S.  127,  18 
Sup.  Ct.  Rep.  571,  42:  975 

lioss  or  waiver  of  exemption. 

By  Transfer  of  Property,  see  supra,  L 
c,  8,  e. 

Equal  Protection  as  to,  see  Constitu- 
tional Law,  261,  262. 

Presumption  of  Surrender,  see  Evidence, 
178. 

476.  Companies  consolidating  in  such 
manner  as  to  disable  them  from  complying 
with  conditions  upon  which  an  exemption 
from  taxation  depends  waive  the  exemption. 
Maine  C.  R.  Co.  v.  Maine,  96  U.  S.  499. 

24:836 
Distinguished   In   Natchez,    J.    &   C.   R.   Co.  r. 
Lambert,  70  Miss.  789.  IS  So.  S3. 

Cited  In  St.  Louis,  I.  M.  &  8.  R.  Co.  v.  Berry, 
113  U.  S.  474,  28  L.  ed.  1058.  5  Sup.  Ct.  Rep. 
529— Tennessee  v.  Whltworth,  117  U.  S.  148, 
29  L.  ed.  836,  6  Snp.  Ct.  Rep.  649 — Loulsyilk 
Water  Co.  v.  Clark,  143  U.  S.  13,  36  L.  ed. 
58,  12  Sup.  Ct.  Rep.  346— Keokuk  &  W.  R. 
Co.  V.  Missouri,  152  IT.  S.  307,  38  L.  ed.  453, 
14  Sup.  Ct.  Rep.  592— State  ex  rel.  Wine  t. 
Keokuk  &  W.  R.  Co.  99  Mo.  40,  6  L.R.A.  225. 
12  S.  W.  290 — State  Assessors  v.  Morris  k 
B.  R.  Co.  49  N.  J.  L.  203.  7  Atl.  826— Veople 
ex  rel.  New  York  Phonograph  Co.  t.  Rice. 
57  Hun.  488,  11  N.  Y.  Supp.  249— People  t. 
New  York,  C.  &  St.  L.  R.  Co.  61  Hun.  70.  15 
N.  Y.  Supp.  635 — Minor  v.  Erie  R.  Co.  171 
N.  Y.  675,  64  N.  E.  454— Wilmington  ft  W. 
R.  Co.  V.  Alsbrook,  110  N.  C.  161,  14  S.  a 
652— Lee  v.  Sturges,  46  Ohio  St.  176,  2  UR. 
A.  563,  19  N.  B.  560. 

477.  Whether  a  company  had  by  nonuser 
forfeited  its  title  and  exemption  from  tax- 
ation must  be  tried  by  a  direct  proceeding 
by  public  authorities,  and  not  by  suit  be- 
tween other  parties.  Mackall  v.  Chesapeake 
&  O.  Canal  Co.  94  U.  S.  308,  24: 181 
Cited  in  Lancy  v.  Boston,  186  Mass.  132,  71  N. 

E.  302— Billings  t.  Breinlg,  45  Mich.  70,  7 
N.  W.  722— White's  Creek  Tump.  Co.  ▼. 
Davidson  County,  3  Tenn.  Ch.  403— Newport 
News  &  O.  P.  R.  A  Electric  Co.  v.  Hampton 
Roads  R.  &  Electric  Co.  102  Va.  807,  47  S.  G. 
839. 

«  Editorial  notes. 

Exemption  of  property  of  educational  in- 
stitutions from  taxation,  as  affected  by  use 

for   other   than   educational    purposes. 

47:642 

[Effect  of  using  property  of  a  religious, 
charitable,  or  educational  institution  in  sec- 
ular business  or  for  revenue.  19  L.B«^ 
289.] 
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d.  Ptirpoaes  of  Taxatton. 

For  Payment  of  Interest  on  Coupons,  see 
infra,  497. 

Duty  to  Levy  Tax  to  Pay  Judgment,  see 
infra,  491,  493. 

For  What  Purpose  Bonds  may  be  Issued,  jsee 
Bonds,  V.  b.,  2. 

Necessary  Parties  in  Suit  to  Invalidate  Tax 
in  Aid  of  Railroad,  see  Parties,  168. 

To  Pay  Municipal  Bonds,  see  Specific  Per- 
formance, 14. 

Repeal  of  Statute  as  to,  see  Statutes,  633. 

See  also  supra,  19,  22,  23,  26-32,  310. 

Editorial  not«. 

[Purposes  for  which  tax  authorized.  14 
L.R.A.  474.] 

Restriction  to  legal  objects  of  govern- 
ment. 

478.  The  right  of  taxation  can  be  used 
only  in  aid  of  a  public  object,  and  cannot  be 
exercised  in  aid  of  private  enterprises.  Citi- 
zens' Sav.  &  L.  Asso.  v.  Topeka,  20  Wall. 
655,  22: 455 

Commercial  Nat.  Bank  v.  lola  City,  154  U. 
S.  617,  Appx.  14  Sup.  Ct.  Rep.  1199,  and 

22:  463 
Parkersburg  v.  Brown,  106  U.  S.  487,  1  Sup. 
St.  Rep.  442,  27:  238 

Cole  v.  La  Grange,  113  U.  S.  1,  5  Sup.  Ct. 
Rep.  416,  28:  896 

Cited  In  Burlington  Twp.  v.  Beasley,  94  U.  S. 
314,  24  L.  ed.  164 — Davidson  v.  New  Orleans, 
»6  II.  S.  105.  24  L.  ed.  620— Jarrolt  v.  Mober- 
ly.  103  U.  S.  589,  26  L.  ed.  495 — Cole  v.  La 
Orange.  113  U.  8.  7,  28  L.  ed.  898,  5  Sup.  Ct. 
Rep.  416 — Illinois  C.  R.  Co.  v.  Decatur,  147 
tr.  8.  198,  37  L.  ed.  134,  13  Sup.  Ct.  Rep. 
293 — Pollock  V.  Farmers*  Loan  &  T.  Co.  167 
U.  8.  595,  39  L.  od.  824,  15  Sup.  Ct.  Rep. 
673 — Brlgm  V.  Johnson  County.  4  Dill.  153, 
Fed.  Cas.  No.  1,872— Chicago,  B.  &  Q.  R.  Co. 
V.  Atty.  (Jen.  2  Cent.  L.  J.  337,  I'Vd.  Cas. 
No.  2,666 — Dodge  v.  Mission  Twp.  54  L.R.A. 
246.  46  C.  C.  A.  666,  107  Fed.  831— Phoenix 
AsBur.  Co.  V.  Fire  Department,  117  Ala.  647, 
42  L.R.A.  472.  23  So.  843— State  v.  Travel- 
ers Ins.  Co.  73  Conn.  287,  57  L.R.A.  493,  47 
Atl.  290 — ^Elmore  v.  Drainage  Comrs.  135 
III.  275,  25  Am.  St.  Rep.  363.  25  N.  E.  1010 
— McClelland  v.  State,  138  Ind.  332,  37  N.  E. 
1080 — Baltimore  &  E.  S.  R.  Co.  v.  Spring, 
80  Md.  517,  27  L.R.A.  74,  31  Atl.  208— 
Atty.  Gen.  v.  Boston,  123  Mass.  470 — Opinion 
of  Justices,  155  Mass.  601,  15  L.R.A.  810,  30 
N.  E.  1142 — Opinion  of  the  Justices.  175 
Mass.  600,  40  L.R.A.  564,  57  N.  E.  675— 
Minneapolis  v.  Janney,  86  Minn.  120,  90  N. 
W.  312 — State  ex  rei  Garth  v.  Swltzler,  143 
Mo.  314,  40  L.R.A.  285,  65  Am.  St.  Rep.  653, 
45  8.  W.  245 — State  ex  rel.  Rosenblatt  v.  New 
Lindell  Hotel  Co.  9  Mo.  A  pp.  458— State  ex 
rel.  Douglas  County  v.  Cornell.  53  Neb.  550, 
89  L.R.A.  515,  68  Am.  St.  Rep.  629.  74  N.  W. 
50 — Nevada  v.  Yellow  Jacket  Silver  Mln.  Co. 
14  Nev.  250— State  v.  United  States  &  C. 
ISxp.  Co.  60  N.  H.  255 — Re  Jensen,  44  App. 
Div.  512,  60  N.  Y.  Supp.  933— Fox  v.  Mo- 
hawk &  H.  River  Humane  Soc.  165  N.  Y. 
526,  51  L.R.A.  686,  80  Am.  St.  Rep.  767,  59 
N.  B.  353 — Chapman  v.  New  York,  168  N.  Y. 
88,  56  L.R.A.  849.  85  Am.  St.  Rep.  665,  61 
N.  B.  108 — Redmond  v.  Tarboro,  106  N.  C. 
136,  7  L.R.A.  543,  10  S.  E.  845 — State  ex  rel. 
Atty.  Gen.  v.  Toledo,  48  Ohio  St.  139,  11  L.B. 


A.  738,  26  N.  E.  1061 — Manning  v.  Kllppel, 
9  Or.  370 — Mauldln  v.  Greenville,  53  8.  C. 
208,  43  L.R.A.  104.  69  Am.  St.  Rep.  855,  81 
8.  E.  252— Farmvllle  v.  Walker.  101  Va.  326, 
61  L.R.A.  127,  43  S.  E.  558 — Brooke  Acade- 
my V.  George.  14  W.  Va.  424,  35  Am.  Rep. 
760 — Wisconsin  Keeley  Institute  Co.  v.  Mil- 
waukee County,  05  Wis.  101,  36  L.R.A.  59,  60 
Am.  St.  Rep.  105,  70  N.  W.  68— State  ex  rel. 
Marinette,  T.  &  W.  R.  Co.  v.  Tomahawk,  06 
Wis.  82,  71  N.  W.  86— State  ex  rel.  New 
Richmond  v.  Davidson,  114  Wis.  574,  58  L.R. 
A.  742,  90  N.  W.  1067. 

479.  The  legislative  power  of  taxation  is 
not  absolute  and  unlimited,  but  is  restricted 
by  the  Constitution  to  public  purposes,  and 
is  subject  to  review  by  the  courts.  Citi- 
zens' Sav.  &  L.  Asso.  v.  Topeka,  20  Wall. 
655,  22: 455 
Cited  in  Hurtado  v.  California,  110  U.  S.  536, 

28  L.  ed.  239,  4  Sup.  Ct.  Rep.  Ill — ^Maynard 
V.  Hill,  125  U.  S.  205.  31  L.  ed.  657,  8  Sup. 
Ct.  Rep.  723 — MadlsonvlUe  Traction  Co.  v. 
Saint  Bernard  Min.  Co.  106  U.  S.  252.  40  L. 
ed.  467,  26  Sup.  Ct.  Rep.  251 — ^Lothrop  v. 
Stedman,  13  Blatchf.  142,  Fed.  Cas.  No.  8,- 
519 — Garland  v.  Montgomery  County,  87  Ala. 
227,  6  So.  402— Re  Madera  Irrig.  District,  92 
Cal.  309,  14  L.R.A.  761,  27  Am.  St.  Rep.  106, 
28  Pac.  272— Santa  Ana  v.  ITarlln,  99  Cal. 
642,  34  Pac.  224 — Britton  t.  Election  Comrs. 
129  Cal.  345,  51  L.R.A.  119,  61  Pac.  1115— 
Re  Morgan,  26  Colo.  424,  47  L.R.A.  67,  77 
Am.  St.  Rep.  260,  58  Pac.  1071 — Lathrop  v. 
Stedman,  42  Conn.  590 — Curry  v.  District  of 
Columbia,  14  App.  D.  C.  430 — Lappin  v.  Dis- 
trict of  Columbia,  22  App.  D.  C.  77 — State 
V.  Boswell,  104  Ind.  543,  4  N.  E.  675— Mc- 
Kinster  v.  Sager,  163  Ind.  680,  68  L.R.A.  278, 
72  N.  E.  854— Deal  v.  Mississippi  County, 
107  Mo.  469,  14  L.R.A.  623,  18  S.  W.  24— 
State  V.  Addlngton.  12  Mo.  App.  221 — Opln- 
Ion  of  the  Justices,  66  N.  H.  633,  33  Atl. 
1076— Varner  v.  Arnold,  83  N.  C.  210— 
Knapp  V.  Thomas,  30  Ohio  St.  391,  45  Am. 
Rep.  462— State  v.  Sinks,  42  Ohio  St.  359—- 
Allen  V.  Reed,  10  Okla.  133,  63  Pac.  867 — 
Crawford  v.  Linn  County,  11  Or.  401,  5  Pac. 
738 — Ladd  v.  Holmes,  40  Or.  183,  91  Am. 
St.  Rep.  457,  66  Pac.  714 — Com.  v.  Brown,  8 
Pa.  Super.  Ct.  350 — Com.  v.  Brown,  43  W.  N. 
C.  73 — McCul lough  v.  Brown,  41  8.  C.  249, 
23  L.R.A.  422,  19  S.  B.  458— Stratton  Claim- 
ants V.  Morris  Claimants  (Dibrell  v.  Lanier) 
89  Tenn.  511,  12  L.R.A.  78,  15  S.  W.  87— 
Farmvllle  v.  Walker,  101  Va.  326,  61  L.R.A. 
127,  43  S.  E.  558 — Brooke  Academy  v. 
George,  14  W.  Va.  420,  35  Am.  Rep.  760. 

480.  While  the  mode,  form,  and  extent  of 
taxation    are,    speaking   generally,    limited 
only  by  the  wisdom  of  the  legislature,  that 
power  is  limited  by  a  principle  inhering  in 
the   very   nature   of    constitutional   govern- 
ment;   namely,   that  the   taxation   imposed 
must  have  relation  to  a  subject  within  the 
jurisdiction     of     the     taxing     government. 
Louisville  &  J.  Ferry  Co.  v.  Kentucky,  188 
U.  R.  385,  23  Sup.  Ct.  Rep.  463,       47:  513 
Cited  In  Union  Refrigerator  Transit  Co.  v.  Ken- 
tucky. 109  U.  S.  205,  60  L.  ed.  154,  26  Sup. 
Ct.  Rep.  36 — New  York  ex  rel.  New  York  C. 
&  H.  R.  R.  Co.  V.  Miller,  202  U.  S.  507,  50 
L.  ed.  1160,  26  Sup.  Ct.  Rep.  714— Buck  v. 
Beach,  206  U.  S.  400,  51  L.  ed.  1111,  27  Sup. 
Ct.  Rep.  712. 
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Public  or  private  objects. 

See  also  supra,  478. 

481.  A  railroad,  although  constructed  and 
owned  by  a  private  corporation,  is  for  a  pub- 
lic use,  and  taxes  may  be  authorized  by  the 
state  to  aid  in  its  construction.  Olcott  v. 
Fond  du  Lac  County,  16  Wall,  678,  21:  382 

482.  Taxes  may  be  imposed  under  legisla- 
tive authority  in  aid  of  railroad  construc- 
tion, since,  although  a  railroad  corporation 
is  private,  its  work  is  public;  as  much  so  as 
of  it  were  to  be  constructed  by  the  state. 
Pine  Grove  Twp.  v.  Talcott,  19  Wall.  666, 

22:  227 
Rogers  v.  Burlington,  3  Wall.  654,  18:  79 
Cited  in  Civil  Rights  Cases,  109  U.  S.  38,  27  L. 
ed.  848,  3  Sup.  Ct.  Rep.  18 — Plessy  v.  Fergu- 
son, 163  n.  8.  554,  41  L.  ed.  262,  16  Sup.  Ct. 
Rep.  1138— Jack  v.  Williams,  113  Fed.  829— 
State  ex  rel.  New  Orleans  P.  R.  Co.  v.  Nlch- 
oUs,  30  La.  Ann.  987 — State  ex  rel.  Brldgeton 
V.  Brldgeton  &  M.  Traction  Co.  62  N.  J.  L. 
602,  46  L.R.A.  841,  43  Atl.  715— Vamer  v. 
Martin,  21  W.  Va.  667. 

483.  Unless  there  is  provision  therefor  in 
the  Constitution  of  a  state,  an  act  authoriz- 
ing a  city  corporation  to  raise  money  by 
taxation  to  aid  manufacturers  is  void.  Par- 
kersburg  v.  Brown,  106  U.  S.  487,  1  Sup. 
Ct.  Rep.  442,  27:  238 
Citizens'  Sav.  &  L.  Asso.  v.  Topeka,  20  Wall. 

665,  22: 455 
Commercial  Nat.  Bank  v.  lola  City,  154  tJ. 

8.  617,  Appx.  14  Sup.  Ct.  Rep.  1199,  and 

22:  463 

Cole  V.  La  Grange,  113  U.  8.  1,  6  Sup.  Ct. 
Rep.  416,  28:  896 

OUed  in  Cole  v.  La  Grange,  113  U.  S.  6,  28  L. 
ed.  898,  5  Sup.  Ct.  Rep.  416 — Pollock  v.  Far- 
mers* Loan  &  T.  Co.  157  U.  S.  505,  39  L.  ed. 
824,  15  Sup.  Ct.  Rep.  673 — Cole  v.  La  Grange, 
10  Fed.  873— Laird  v.  DeSoto,  32  Fed.  653 
— Brown  v.  Ingalls  Twp.  81  Fed.  486 — 
Sutherland-Innes  Co.  v.  Evart,  30  C.  C.  A. 
309,  58  IT.  S.  A  pp.  335,  86  Fed.  601 — Dodge 
V.   Mission  Twp.  64  L.R.A.  246,  46  C.  C.  A. 

666,  107  Fed.  832 — State  v.  Nelson   County, 

1  N.  D.  96,  8  L.R.A.  287,  26  Am.  St.  Rep. 
609.  45  N.  W.  33— United  States  ex  rel.  Miles 
Planting  &  Mfg.  Co.  v.  Carlisle,  5  App.  D.  C. 
160 — Great  Western  Natural  Gas  &  Oil  Co. 
V.  Hawkins,  30  Ind.  App.  568,  66  N.  E.  765 — 
Scott  V.  Laporte,  162  Ind.  48,  68  N.  E.  278 — 
Kingman  v.  Brockton,  153  Mass.  259,  11  L. 
R.A.  126,  26  N.  E.  998 — Opinion  of  the  Jus- 
tices, 175  Mass.  600,  49  L.R.A.  664,  57  N.  B. 
675 — Castner  v.  Minneapolis,  92  Minn.  87, 
99  N.  W.  361— Holt  v.  Antrim.  64  N.  H.  286. 
9  Atl.  389 — Feldman  v.  Charleston,  23  S.  C. 
63,  65  Am.  Rep.  6 — McCullough  v.  Brown,  41 
S.  C.  249,  23  L.R.A.  422,  19  S.  E.  458— 
Washington,  O.  ft  W.  R.  Co.  v.  Cazenove,  83 
Va.  749.  8  S.  E.  433— Pittsburg,  W.  ft  K.  R. 
Co.  V.  Benwood  Iron  Works,  31  W.  Va.  734, 

2  L.R.A.  690,  8  S.  E.  453— Yates  v.  Taylor 
County  Court,  47  W.  Va.  388,  35  S.  E.  24— 
Wisconsin  Water  Co.  v.  Wlnans,  85  Wis.  39, 
20  L.R.A.  666,  39  Am.  St.  Rep.  813,  54  N.  W. 
1003 — Green  Bay  ft  M.  Canal  Co.  v.  Kau- 
kauna  Water  I'ower  Co.  (Patten  Paper  Co.  v. 
Kaukauna  Wnter  Power  Co.)  90  Wis.  400, 
28  L.R.A.  446,  61  N.  W.  1121— Lund  v.  Chip- 
pewa County,  03  Wis.  652,  34  L.R.A.  136,  67 
N.  W.  927. 

484.  According   to   the    decisions   of   the 


courts  of  Illinois,  the  construction  of  a  rail- 
road through  or  near  a  township  is  a  cor- 
porate purpose  within  the  meaning  of  a 
constitutional  provision  that  corporate  au- 
thorities "may  be  vested  with  power  to  as- 
sess and  collect  taxes  for  corporate  pur- 
poses." Anderson  v.  Santa  Anna  Twp.  116 
U.  S.  356,  6  Sup.  Ct.  Rep.  413,  29:  633 

Cited  In  Folsom  v.  Ninety-Six  Twp.  159  U.  S. 
628,  40  L.  ed.  284,  16  Sup.  Ct.  Hep.  174. 

lievy  to  pay  excessive  debt. 

485.  A  levy  of  taxes  for  the  payment  of 
interest  on  county  bonds  shown  to  be  fund- 
ing bonds  cannot  be  defeated  on  the  ground 
that  they  exceeded  the  amount  for  which 
the  county  could  lawfully  become  indebted, 
where  they  may  have  been  simply  a  change 
in  the  form  of  an  indebtedness  which  was 
incurred  before  the  limitation  was  imposed, 
and  all  the  facts  concerning  the  indebted- 
ness, the  time  when  it  arose,  and  the  circum- 
stances under  which  it  was  created,  do  not 
appear.  Maish  v.  Arizona,  164  U.  S.  599, 
17  Sup.  Ct.  Rep.  193,  41:667 

Cited   in   Bardiclc   v.   Dillon,    7   Okla.   554,  54 

Pac.  78&— Lee  v.  Mehew,  8  Okla.  141,  56  Psc: 

1046. 


II.  Lien, 

Priority  as  Claim  in  Bankruptcy,  see  Bank- 
ruptcy, 379-381. 

Due  Process  as  to,  see  Constitutional  Law, 
541,  542,  715. 

Conclusiveness  of  Judgment  as  to,  see  Judg- 
ment,  652. 

Priority  over  Mortgage,  see  Mortgage,  204. 

Claim  of  Lien  for  Taxes  against  Railroad 
Receiver,  see  Receivers,  97. 

Priority  of  United  States  over  State  Tax, 
see  United  States,  244,  245. 

See  also  infra,  699. 

Editorial  notes. 

[When  an  encumbrance  or  lien  upon  land. 
15  L.R.A.  236. 

Prioritv  of  claim  for,  against  assets  of 
debtor.    29  L.R.A.  278.] 

Requisites  of  lien. 

Of  Federal  Taxes,  see  Internal  Revenue, 
IV. 

486.  Taxes  are  not  liens  unless  declared 
so  by  the  legislature  under  whose  authority 
they  are  assessed.  Still  less  can  a  lien  be 
created  by  the  mere  duty  to  assess  taxes, 
which  has  not  been  performed.  Heine  v. 
Board  of  Levee  Comrs.  19  Wall.  655, 

22:223 
Distinguished  In  Tompkins  v.  Little  Rock  k  Ft 

S.  R.  Co.  15  Fed.  12— State  v.  St.  Loois,  K. 

C.  ft  N.  R.  Co.  77  Mo.  223. 

Cited  in  Lyon  v.  Alley,  130  U.  S.  188.  32  L.  ed. 
903,  9  Sup.  Ct.  Rep.  480— Tompkins  t.  Little 
Rock  &  Ft.  S.  R.  5  McCrary,  604.  18  Fed. 
348 — Bannon  v.  Burnes,  39  Fed.  898— <3if- 
ford  v.  Callaway.  8  Colo.  App.  364,  46  Psc. 
626 — Mason  v.  Major.  10  Colo.  App.  189,  50 
Pac.  741 — Miller  v.  Anderson.  1  S.  D.  541. 
11  L.R.A.  319,47  N.  W.  957— Adams  v.  RoAe, 
59   Ga.  772 — State.   Johnson,   Prosecutor,  ▼. 
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Van  Home,  46  N.  J.  L.  187 — Cadmus  t.  Fa- 
gan.  47  N.  J.  L.  552,  4  Atl.  82»--Quimbj  t. 
Wood,  19  R.  I.  579.  35  Atl.  149— Holmes  t. 
Welnheimer,  66  S.  C.  20,  44  S.  E.  82— 
Board  of  Education  ▼.  Old  Dominion  Iron, 
Min.  &  Mfg.  Co.  18  W.  Va.  445. 

487.  A  lien  created  by  the  terms  of  a 
statute  authorizing  the  assessment  and  ool* 
lection  of  a  tax  exists  and  attaches  only 
according  to  such  terms  and  conditions  as 
are  prescribed  by  the  statute  creating  it. 
Lyon  V.  Alley,  130  U.  8.  177,  9  Sup.  Ct.  Rep. 
480,  32: 899 

Nature  and  effect  of  Hen. 

488.  A  lien  upon  each  lot  for  unpaid  taxes 
is  made  several  and  distinct  by  the  provision 
of  the  act  of  1812  authorizing  the  sale  of 
lots  in  the  city  of  Washington  for  taxto; 
and  the  purchaser  of  each  lot  holds  it  un- 
encumbered with  the  taxes  due  on  the  other 
lota  held  by  his  vendor.  Washington  v. 
Pratt,  8  Wheat.  681,  6:  714 

489.  A  lien  for  taxes  is  not  displaced  by 
a  sale  under  a  pre-existing  judgment  or  de- 
cree, unless  otherwise  directed  by  statute, 
as  the  tax  lien  attaches  to  the  res,  irrespec- 
tive of  the  ownership.  Osterberg  v.  Union 
Trust  Co.  93  U.  8.  424,  23:  964 
Cited  In  Terre  Haute  &  L.  R.  Co.  v.  Harrison, 

37  C.  C.  A.  622,  96  Fed.  913— Williams  v. 
Hedrick,  42  C.  C.  A.  76,  101  Fed.  877— First 
Nat.  Bank  v.  Ewlng,  43  C.  C.  A.  171,  103 
Fed.  189— Bender  v.  King,  111  Fed.  67— Cali- 
fornia Loan  &  T.  Co.  v.  Weis,  118  Cal.  494, 
80  Pac.  697 — Statton  v.  People.  18  Colo.  App. 
89,  70  Pac.  157 — Miller  ▼.  Anderson,  1  S.  D. 
644,  11  L.R.A.  320,  47  N.  W.  957— Bloxbam 
V.  Consumers*  Electric  Light  ft  Street  R.  Co. 
86  Fla.  546,  29  L.R.A.  511,  51  Am.  St.  Rep. 
44,  18  So.  444 — Wabash  Eastern  R.  Co.  v. 
East  I^ke  Fork  Special  Drainage  District, 
184  111.  399,  10  L.R.A.  291,  25  N.  B.  781— 
Bnrflend  v.  Hamilton,  20  Mont.  847,  51 
Pac.  161— Blevlns  v.  Smith,  104  Mo.  602,  13 
L.B.A.  447,  16  8.  W.  213— Richmond  v.  Wil- 
liams, 102  Va.  741,  47  8.  B.  844. 


///.  Levy;  Collection ;  Procedure;  Beni' 

ediea, 

a.  Levy. 

Due    Process    in    Levy,    see    Constitutional 

Law,  IV.  b,  8,  0,  (2). 
Relative  Legislative  and  Judicial  Power,  see 

Courts,  185-190. 
Mandamus  to  Compel  Levy  to  Pay  Municipal 

Obligations,  see  Mandamus,  II.  d,  5,  6. 

liery;  requisites  and  sufficiency. 

490.  A  single  tax  levy  may  be  made  to 
meet  an  entire  judgment  against  a  city,  al- 
though it  covers  an  accumulation  of  debt 
which  ought  to  have  been  paid  in  instal- 
ments. Kast  St.  Louis  v.  United  States  ex 
rel.  Amy  (East  St.  Louis  v.  Amy)  120  U. 
8.   600,  7  Sup.  Ct.  Rep.  739,  30:  798 

Cited   In   United    States   ex    rel.    Bacr   v.    Key 

West,  23  C.  C.  A.  668,  41  U.  S.  App.  720,  78 

Fed.    94 — Hicks    ▼.    Cleveland,    45    C.    C.    A. 

485,  lOe  Ftd.  46&— Padgett  v.  Post,  46  C.  C. 


A.  491,  106  Fed.  603 — Kane  ▼.  Charle8ton« 
161  Hi.  184,  43  N.  K.  611. 

Duty  to  levy  generally. 

Effect  of  Bar  of  Limitations,  see  Limita- 
tion of  Actions,  508. 

491-2.  Where  a  city  has  power  to  levy  a 
tax  for  the  payment  of  judgments  against  it, 
it  is  its  duty,  through  its  authorities,  to 
exercise  the  power.  United  States  ex  rel. 
Ranger  v.  New  Orleans,  98  U.  S.  381, 

25:  225 
Galena  v.  United  States  ex  rel.  Amy  (Galena 
V.  Amy)    5  Wall.  705,  18:560 

Cited  in  Henderson  v.  United  States,  4  Ct.  CI. 
83 — Scotland  County  Court  v.  United  States, 
140  U.  S.  46,  36  L.  ed.  353,  11  Sup.  Ct.  Rep. 
697 — United  States  v.  Dustin,  Fed.  Cas.  No. 
15,012 — Ralston  v.  Crittenden,  3  McCrary, 
349,  13  Fed.  612— Kent  v.  United  States,  51 
C.  C.  A.  197,  113  Fed.  240 — Ex  parte  Chase, 
43  Ala.  312 — Security  Sav.  Bank  ft  T.  Co.  v. 
Hinton,  97  Cal.  219,  82  Pac.  3 — Peoria,  D. 
&  E.  R.  Co.  V.  People,  116  111.  408,  6  N.  E. 
497 — Taylor  v.  McFadden,  84  Iowa,  271,  50 
N.  W.  1070 — Douglass  v.  Cllne,  12  Bush, 
651— Boody  v.  Watson,  64  N.  H.  177,  9  Ati 
794 — State  ex  rel.  Munday  v.  Assessors,  43 
N.  J.  L.  842 — Atlantic  City  Waterworks  Co. 
V.  Read,  50  N.  J.  L.  672,  15  Atl.  10 — People 
ex  rel.  Mott  v.  Greene  County,  6  Hun,  651 — 
Gilmore  v.  Utica,  55  Hun,  519,  9  N.  Y.  Supp. 
912 — People  ex  rel.  Otsego  County  Bank  v. 
Otsego  County,  51  N.  Y.  407 — Battery  Park 
Bank  v.  Madison  County,  135  N.  C.  240,  47 
S.  E.  1016 — Muller  v.  Denlson,  1  Tex.  Civ. 
App.  296,  21  S.  W.  391— Austin  v.  Nalle,  86 
Tex.  542,  22  S.  W.  668— Gay  ▼.  New  What- 
com, 26  Wash.  396,  67  Pac  88 — Territory  v. 
Nelson,  2  Wyo.  360. 

493.  A  county  in  Missouri  authorised  by 
law  to  levy  a  tax  of  50  cents  on  every  $100 
of  valuation  cannot  include  as  part  thereof 
20  cents  on  $100,  levied  by  the  township 
boards  for  towship  and  bridge  purposes,  hue 
can  be  compelled  to  levy  an  additional  tax 
of  20  cents  on  $100,  to  pay  the  balance  of  a 
judgment  on  bonds  and  other  county  debts 
pro  rata.  County  Court  v.  United  States 
ex  rel.  Huidekoper,  134  U.  S.  832,  10  Sup. 
Ct.  Rep.  491,  33:  914 
Cited  in  Chicago,  B.  ft  Q.  R.  Co.  v.  Klein,  52 

Neb.  266,  71  N.  W.  1069— State  ex  rel. 
Hirnl  V.  Missouri  P.  R.  Co.  123  Mo.  83,  26 
L.R.A.  39,  27  8.   W.  367. 

Effect   of   withdrawing   property    from 
taxability. 

494.  The  fact  that  slavery  is  abolished 
does  not  prevent  the  levy  of  toxes  upon  real 
estate,  where  the  law  originally  required 
them  to  be  levied  on  real  estate  and  slaves. 
Louisiana  ex  rel.  Southern  Bank  v.  Pilsbury, 
105  U.  S.  278,  26:  1090 

Effect  of  Umitation  on  amount  leviable. 

495.  A  restriction  in  a  city  charter,  of 
taxation  to  a  certain  percentage,  will  not 
defeat  the  power  of  the  court  to  compel  the 
levy  of  an  additional  tax,  when  the  city  is 
authorized  by  law  to  incur  obligations  and 
to  provide  for  the  collection  of  taxes  to  pay 
the  same,  where  such  restriction  appears  to 
refer  only  to  ordinary  taxes,  and  provision 
is  made  for  applying  to  the  courts  for  re- 
lief upon  judgments  which  cannot  be  col- 
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lected  by   execution.     Louisiana  v.   United 
States   ex   rel.   Wood,   103   U.   S.   289, 

26:  358 
Distinffuished  In   Beaulten  t.   Pleasant  Hill,   4 
McCrary,  557,  14  Fed.  226. 

496.  The    statute    of    Iowa,    limiting   the 
tax  for  the  city  of  Muscatine  to  1  per  cent  a 
year,  does  not  excuse  the  city  from  levying 
a  tax  to  pay  a  judgment  against  it,  under 
a  general,  law  providing  for  such  taxation. 
United    States    ex    rel.    Butz   v.   Muscatine 
(Butz  V.  Muscatine)  8  Wall.  575,       19:  490 
Cited  in  Davenport  v.  Ix>rd  (Davenport  v.  Unit- 
ed States)  9  Wall.  414,  19  L.  ed.  707— United 
States  V.  New  Orleans,  98  U.  S.  897,  26  L. 
ed.  227 — Leavenworth   County  v.   Sellew,  99 
U.  8.  628,  25  L.  ed.  336 — Brltton  v.  Platte 
City,  2  Dill.  5,  Fed.  Cas.  No.  1,907 — Beaulleu 
V.   Pleasant   Hill,   4    McCrary,    557,    14    Fed. 
225—United   States  ex   rel.   Hill   v.   Scotland 
County  Judges,  32  Fed.  715 — Iowa  Railroad 
Land  Co.  v.  Sac  County,  39  Iowa,  137 — Stev- 
ens V.  Miller,  3  Kan.  App.  199,  43  Pac.  439 — 
State  ex  rel.  Folsom  Bros.  v.  New  Orleans, 
32  La.   Ann.  714 — Saloy  v.  New  Orleans,  33 
La.  Ann.  89 — Laughlin  v.  Santa  Fe  County, 
8  N.  M.  426,  5  Pac.  817 — Sandmeyer  v.  Har- 
ris, 7  Tex.  Civ.  App.  617,  27  8.  W.  284. 

497.  Under  statutory  provisions  authoriz- 
ing the  levy  of  a  tax  to  a  certain  amount  for 
each  year  after  the  issue  of  certain  bonds, 
a  mandamus  cannot  be  issued  to  compel  the 
levy  of  a  tax  for  any  year  prior  to  the  is- 
sue of  the  bonds.  Coupons  for  interest  ac- 
crued prior  to  the  delivery  of  bonds  would 
not  authorize  the  county  court  to  levy  in 
any  year  more  than  the  one  special  tax  au- 
thorized for  that  year.  United  States  ex  rel. 
Johnston  v.  County  Court  (United  States  v. 
Clark  County)  95  U.  S.  769,  24:  545 

Levy  of  special  tax. 

See  also  supra,  497;  infra,  505. 

498.  Where  a  municipality  is  permitted  to 
incur  indebtedness  for  public  improvements, 
and  to  levy  a  tax  to  pay  it,  not  to  exceed  a 
certain  percentage  upon  the  assessed  value  of 
taxable  property  for  each  year,  and  there  is 
no  express  provision  against  a  special  tax 
in  addition,  such  additional  taxes  may  be 
levied  for  its  payment.  County  Court  v. 
United  States  ex  rel.  Harshman,  109  U.  S. 
229,  3  Sup.  Ct.  Rep.  131,  27:  914 
County  Court  v.  Huidekoper,  99  U.  S.  592 

note,  25:  333 

Cited  in  Knox  County  Court  v.  United  States, 

109  U.  S.  230.  27  L.  ed.  915.  3  Sup.  Ct.  Rep. 
131 — Ft.  Madison  Water  Co.  v.  Ft.  Madison, 

110  Fed.  906 — State  ex  rel.  Hudson  v.  Tram- 
mel,  106  Mo.  517,  17  S.  W.  502. 

499.  A  statute  which  gives  county  super- 
visors authority  to  levy  a  special  tax  "if 
deemed  advisable"  makes  it  obligatory  upon 
them  to  levy  such  tax  if  necessary  to  pay  a 
debt  of  the  county.  Rock  Island  County  v. 
United  States  ex  rel.  State  Bank,  4  Wall. 
435,  18:  419 
Cited    in    Rigi?8    v.    Johnson    County     (United 

States  ex  rel.  RigRS  v.  Johnson  County)  6 
Wall.  194,  18  L.  ed.  776— Ex  parte  Parsons, 
1  Hughes,  285,  Fed.  Cas.  No.  10.774— Sibley 
•  V.  Mobile.  3  Woods,  540,  Fed.  Cas.  No.  12,- 
829 — United  States  ex  rel.  Merchants*  Nat. 
Bank  v.  Jefferson  County,  6  Dill.  323,   Fed. 


Cas.  No.  16,472 — United  States  y.  Board  of 
Auditors,  28  Fed.  409 — Franklin  County  ▼. 
Gardiner  Sav.  Inst.  55  C.  C.  A.  624,  119  Fed. 
46 — United  States  ex  rel.  Masslich  v.  Saun- 
ders. 59  C.  C.  A.  396,  124  Fed.  126— East 
St.  Louis  V.  Millard,  14  111.  App.  488— Barber 
Asphalt  Paving  Co.  v.  Edgerton,  125  Ind.  461, 
25  N.  B.  436 — Darling  v.  Baltimore,  51  Md. 
15— Corliss  V.  Highland  Park,  1S2  MIcli. 
161,  95  N.«W.  416 — Delgado  v.  Chaves.  5 
N.  M.  648.  26  Pac.  948 — State  ex  rel.  Geer- 
ing  V.  Henry  County,  31  Ohio  St.  214~ 
Tbeis  V.  Washita  County,  9  Okla.  653,  60 
I'ac.  505 — Scraper  Co.  v.  Pine  Twp.  4  Pa. 
Dist.  R.  503— McCullough  v.  Hicks,  63  S.  C. 
545,  41  8.  B.  761 — Voorhies  v.  Houston,  70 
Tex.  340.  7  S.  W.  679. 

500.  In  Iowa  a  board  of  supervisors  cannot 
be  compelled  to  levy  a  special  tax  in  addi- 
tion to  the  4  mills  upon  the  dollar  allowed 
by  statute  for  ordinary  county  taxes,  in  or- 
der to  pay  a  judgment  for  ordinary  in- 
debtedness, although  the  board  has  authority 
in  other  specified  cases  to  levy  a  snecial  tax. 
Carroll  County  v.  United  States  ex  rel.  Rey- 
nolds, 18  Wall.  71,  21:771 
Cited   In    Brooks   v.    Memphis.    3   Cent.    L.   J. 

358,  Fed.  Cas.  No.  1,954 — State  v.  Jackson- 
ville. 22  Fla.  27— Weber  v.  Traubel.  95  111. 
431 — Jeffries  v.  Lawrence,  42  Iowa.  505 — 
Rice  V.  Walker.  44  Iowa,  461 — State  ex  reL 
Folsom  Bros.  v.  New  Orleans,  32  La.  Ana. 
714 — Dawson  County  v.  Clark.  68  Neb.  76G. 
79  N.  W.  822--Corbett  v.  Portland,  81  Or. 
418,  48  Pac.  428. 

501.  Acceptance  of  interest  raised  under 
a  statute  directing  the  levy  of  a  general  tax 
instead  of  a  special  one  is  no  waiver  by  a 
creditor  of  the  right  to  insist  on  the  levy  of 
a  special  tax,  if  a  resort  to  it  becomes  neces- 
sary. Louisiana  ex  rel.  Southern  Bank  v. 
Pilsbury,  105  U.  S.  278,  26:  1090 

Compelling  levy. 

Disability  of  Court  to  Exercise  Taxing 
Power,  see  Courts,  233. 

Power  of  Federal  Courts  to  Issue  Man- 
damus, see  Courts,  1117. 

General  Jurisdiction  of  Equity  to  Com- 
pel Levy  and  Collection,  see  Equity, 
191,  192. 

Remedy  at  Law  or  in  Equity  Generally, 
see  Equity,  264-272. 

Mandamus,  and  not  Injunction,  as  Rem- 
edy, see  Injunction,  180. 

Laches  as  Bar  to  Action,  see  Limita- 
tion of  Actions,  146,  147. 

Form  of  Order  to  Exclude  Regions  not 
Taxable,  see  Municipal  Corpora- 
tions, 105. 

Personal  Liability  of  Officers  Disobeying 
Mandamus  to  Compel  Tax  Levy,  see 
Officers,  64. 

As  Suit  Against  State,  see  States,  304- 
308. 

See  also  supra,  500. 

502.  A  court  cannot  order  a  levy  beyond 
the  limit  fixed  by  law  at  the  time  the  debt  to 
be  paid  was  contracted,  unless  that  limit  has 
been  enlarged.  Louisiana  ex  rel.  Stewart  v. 
Jefferson  (Stewart  v.  Jefferson)  116  U.  S. 
135,  6  Sup.  Ct.  Rep.  332,  29:  588 
United  States  ex  rel.  Huidekoper  v.  County 

Court,  99  U.  S.  582,  25: 331 
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503.  When  a  judgment  against  a  munic- 
ipal corporation  is  founded  on  contract,  by 
which  it  was  payable  from  the  proceeds  of 
taxes,  the  judgment  creditor  or  the  pbrty 
succeeding  to  his  interest  is  entitled  to  a 
writ  commanding  the  levy  and  collection  of 
a  sufficient  tax  to  pay  the  judgment,  accord- 

•  ing  to  the  assessment  roll  of  the  year  in 
which  the  levy  is  made,  at  any  time  until 
the  judgment  is  satisfied.  Louisiana  ex  rel. 
Nelson  v.  St.  Martin's  Parish,  111  U.  S.  716, 
4  Sup.  Ct.  Rep.  648,  28:  574 

504.  Where  the  facts  of  the  issue  of  bonds 
of  a  town,  and  the  liability  of  the  town  for 
the  payment  of  the  coupons,  have  been  judi- 
cially determined  by  a  judgment  of  the  cir- 
cuit court,  no  further  certificate  from  any 
town  officer  is  necessary  to  compel  a  county 
clerk  to  discharge  his  duty  of  assessing  a 
tax  to  pay  it.  The  right  to  the  assessment, 
as  well  as  the  collection  of  the  tax,  follows 
as  a  matter  of  law,  from  the  establishment 
by  such  judgment  of  the  liability  of  the  town 
for  the  payment  of  the  interest  which  it  was 
agreed  should  be  made  by  the  assessment 
and  collection  of  the  tax.  Hawley  v.  Unit- 
ed States  (Hawley  v.  Fairbanks)  108  U.  S. 
543,  2  Sup.  Ct.  Rep.  846,  27:  820 

505.  Notice  must  be  given  to  the  owner  at 
some  stage  of  proceeding?  for  condemnation 
or  imposition  of  special  taxes;  but  laws  for 
assessment  and  collection  of  general  taxes 
stand  upon  a  somewhat  different  footing,  and 
are  construed  with  the  utmost  liberality, 
sometimes  even  to  the  extent  of  holding  that 
no  notice  whatever  is  necessary.  Turpin 
T.  Lemon,  187  U.  S.  51,  23  Sup.  Ct.  Rep.  20, 

47:  70 
Cited  In  nildden  v.  Harrington,  189  U.  S.  250, 
47  L.  ed.  801,  23  Sup.  Ct.  Rep.  574 — Hodge  v. 
Muscatine  County,  106  U.  S.  280,  48  L.  ed. 
481,  25  Sup.  Ct.  Rep.  237 — Richmond  v.  Wil- 
liams, 102  Va.  739,  47  S.  E.  844. 

h.  Assessment, 

1.  In  General. 

Necessity  of  Oath  to  Validity  of  Assessment, 
see  infra,  566,  567. 

Abatement  of  Bill  to  Enjoin  Assessment,  see 
Abatement  and  Revival,  35. 

Relief  against  Void  Assessment  to  Prevent 
Cloud  on  Title,  see  Cloud  on  Title,  20. 

Due  Process  in  Assessment,  see  Constitution- 
al Law,  528-540. 

Relative  Legislative  and  Judicial  Power,  see 
Courts,  185-190. 

State  Laws  and  Decisions  as  Binding  upon 
Federal  Courts  as  to  Mode  of  Taxation, 
see  Courts,  1852-1854. 

Presumption  as  to  Correctness  of  Assess- 
ment, see  Evidence,  450. 

Of  Federal  Taxes,  see  Internal  Revenue,  IV. 

Setting  Aside  Tax  Bills  for  Public  Improve- 
ment, see  Public  Improvements,  26. 

Right  to  Remove  to  Federal  Court  Appeal 
from  Assessment,  see  Removal  of 
Causes,  28. 

506.  An    asses-sment   is   an    indispensable 
step   in  the  establishment  of  an  individual 


charge  against  either  person  or  property. 
New  York  ex  rel.  Williams  v.  Weaver,  100 
U.  S.  539,  25:  705 

Cited  in  Galusha  v.  Wendt,  114  Iowa.  604,  87 

N.  W.  512 — Com.  v.  Delaware  Div.  Canal  Co. 

21  W.  N.  C.  539. 

507.  The  mode,  time,  and  persons  by  whom 
property  shall  be  appraised  for  taxation, 
what  certificate  of  official  action  shall  be 
furnished,  and  when  parties  shall  be  heard 
for  the  correction  of  errors,  are  matters  in 
the  discretion  of  the  legislature.  W^illiams 
V.  Albany  County,  122  U.  S.  154,  7  Sup.  Ct. 
Rep.  1244,  30:  1088 
Cited  in  Scott  v.  Toledo,  1  L.R.A.  696,  36  Fed. 

398 — Cooper  v.  Freeman  Lumber  Co.  61  Ark. 
48,  32  8.  W.  494— Yazoo  &  M.  Valley  R.  Co. 
V.  Adams,  77  Miss.  778,  25  So.  355 — Freder- 
icl£  V.  Seattle,   13  Wash.  436,  48  Pac.   364. 

508.  Within  the  limits  that  'state  taxation 
shall  not  discriminate  unfavorably  to  the 
holder  of  national  bank  stock,  the  manner  of 
assessing  and  collecting  the  state  taxes  is 
uncontrolled  by  the  act  of  Congress.  Daven- 
port Nat.  Bank  v.  Board  of  Equalization,  123 
U.  S.  83,  8  Sup.  Ct.  Rep.  73,  31 :  94 

Editorial  note. 

[Assessment  of  tax  on  property  of  de- 
cedent's estate.    56  L.R.A.  634.] 

Mandatory  and   directory  provisions. 

509.  When  the  requisitions  prescribed  for 
the  assessment  and  collection  of  taxes  are  in- 
tended for  the  protection  of  the  citizen  and 
to  prevent  a  sacrifice  of  his  property,  and 
by  a  disregard  of  which  his  rights  might  be 
and  generally  would  be  injuriously  affected, 
they  are  not  directory,  but  mandatory,  and 
must  be  followed.  Lyon  v.  Alley,  130  U.  S. 
177,  9  Sup.  Ct.  Rep.  480,  32:  899 

510.  Provisions  of  statutes  as  to  the  form 
and  mode  of  assessments  and  the  place  where 
the  tax  lists  are  to  be  deposited  are  designed 
for  the  benefit  of  the  taxpayers  and  the  pro- 
tection of  their  property  from  sacrifice.  Lyon 
V.  Alley,  130  U.  8.  177,  9  Sup.  Ct.  Rep.  480, 

32:  899 

Notice. 

As  Element  of  Due  Process,  see  Consti- 
tutional Law,  IV.  b,  8,  c,   (2). 

Notice  of  Assessment  for  Public  Im- 
provement, see  Public  Improve- 
ments, 13. 

See  also  supra,  505. 

511.  Notice  to  the  taxpayer  is  necessary 
to  the  validity  of  a  tax,  where  it  is  levied 
not  for  a  specific  amount,  irrespective  of  the 
value,  but  for  variable  amounts,  dependent 
upon  the  value  of  property  taxed,  such  value 
to  be  ascertained  by  assessors  appointed  for 
that  purpose,  upon  such  evidence  as  they 
may  obtain.  Hagar  v.  Reclamation  Dist. 
No.  108,  111  U.  S.  701,  4  Sup.  Ct.  Rep.  663. 

28:  569 
Cited  In  Bellingham  Bny  &  B.  C.  R.  Co.  v. 
New  Whatcom.  172  U.  S.  318,  43  L.  ed.  461, 
19  Sup.  Ct.  Rep.  205 — Hodge  v.  Muscatine 
County.  196  U.  S.  280,  49  L.  ed.  481,  25 
Sup.  Ct.  Rep.  237 — F^rlclcson  v.  Cass  County, 
11  N.  D.  408,  02  N.  W.  841— Carney  v.  Peo- 
ple, 210  111.  440,  71  N.   B.  365— Barfleld  ▼. 
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Gleason.  Ill  Ky.  617,  63  8.  W.  9Q4-^BttLte 
ex  rel.  McLeod  Lumber  Co.  v.  Baker,  170 
Mo.  200,  70  S.  W.  470— Com.  v.  Lehigh  Val- 
ley R.  Co.  120  Pa.  456,  18  Atl.  410— Godfrey 
V.  Bennington  Water  Co.  75  Vt.  356,  55  Atl. 
654. 

512.  Previous  notice  of  a  hearing  before 
officers  who  make  an  assessment  for  taxes 
is  not  necessary  if  there  is  notice  of  the  de- 
cision, with  a  right  to  appeal  to  a  court  and 
be  heard  and  o^er  evidence  before  the  val- 
uation of  the  property  for  taxation  is  finally 
fixed.  Pitteburgh,  C,  C.  &  St.  L.  R.  Co.  v. 
Board  of  Public  Works,  172  U.  S.  32,  19 
Sup.  Ct.  Rep.  90,  43:  354 
Cited  in  Weyerhaueser  v.  Minnesota,  176  U.  S. 

656,  44  L.  ed.  686,  20  Sup.  Ct.  Rep.  485. 

513.  A  taxpayer  who  appeared  before  tlie 
auditor  for  e3({imi nation  as  to  additional  tax- 
able property  omitted  from  his  returns,  and 
who  did  not  object  to  the  notice  received,  and 
made  such  explanation  of  his  returns  as  he 
thought  proper,  cannot  thereafter  complain 
of  want  of  notice.  Sturges  v.  Carter,  114  U. 
8.  511,  5  Sup.  Ct.  Rep.  1014,  29:  240 
Cited  in  Meyers  v.  Shields,  61  Fed.  720. 

514.  The  subpoena  of  a  taxpayer  to  appear 
before  the  auditor  to  give  information  of  all 
property  within  his  knowledge  not  returned 
for  taxation,  and  notification,  while  in  at- 
tendance, of  the  auditor's  purpose  to  increase 
the  amount  so  returned,  is  a  substantial 
compliance  with  Ohio  Rev.  Stat.  §  2782,  re- 
quiring the  auditor  to  notify  the  taxpayer 
of  his  purpose  to  make  such  increase. 
Sturges  v.  Carter,  114  U.  S.  511,  5  Sup.  Ct. 
Rep.  1014,  29:  240 

515.  A  municipal  corporation  to  whom  the 
legislature  has  delegated  powers  of  taxation 
has  not  the  power  to  make  assessments  and 
levy  taxes  without  notice,  as  the  state  has. 
Parsons  v.  Diatrir**  of  Columbia,  170  U.  S. 
45,  18  Sup.  Ct.  Rep.  521,  42:  943 
Cited  In  Scnrs  v.  Street  Comrs.  173  Mass.  355, 

53  N.  E.  876 — Hutcheson  v.  Storrle,  02  Tex. 
692,  45  L.R.A.  291,  71  Am.  St.  Rep.  884, 
51  S.  W.  848. 

Description    of     property     or     owner. 

££fect  on  Tax  Title  of  Error  in  Descrip- 
tion, see  infra,  519-521. 

Description  of  Lands  to  be  Sold  for 
Taxes,  see  infra,  654-658. 

516.  An  assessment  of  taxes  of  nonresi- 
dent land  is  fatally  defective  if  it  contains 
such  a  falsity  in  the  description  of  the  parcel 
assessed  as  might  probably  mislead  the  own- 
er. Stout  V.  Mastin,  139  U.  S.  151,  11  Sup. 
Ct.  Rep.  519,  35:  121 


<( 


517.  Sufficiency     of     an     assessment     to 
Henry      Toland's      heirs,"      unquestioned. 

Ronkendorff  v,  Taylor,  4  Pet.  349,        7:  882 
Cited  in  Noble  v.  Indianapolis,  16  Ind.  510— 

State,   Coles,   Prosecutor,  v.   Piatt,   24  N.  J. 

L.   115. 

518.  A  sale  of  lots  in  the  city  of  Washing- 
ton for  payment  of  taxes,  pursuant  to  the 
act  of  1812,  authorizing  such  sales  on  notice 
to  the  persons  to  whom  the  lots  have  been 
assessed,  is  illegal  unless  such  squares  and 


lots  had  been  assessed  to  the  true  and  lawful 
proprietors  thereof.  Washington  v.  Pratt, 
8  Wheat.  681,  5:  714 

Cited  in  Tracy  v.  Reed,  2  L.R.A.  778,  13  Sawy. 
629,  38  Fed.  74— Mllner  v.  Clarice,  61  Ala. 
260— Alvord  v.  Collin,  20  Pick.  426— Mor- 
rill V.  Taylor,  6  Neb.  243 — Caboon  v.  Coe, 
57  N.  H.  569— Dowell  v.  Portland,  13  Or. 
252,  10  Pac.  308^Hawtborne  v.  Bast  Port- 
land, 13  Or.  277,  10  Pac.  342. 

Effect  of  error  in   description  on  tax 
titles. 

519.  The  sale  of  a  lot  for  taxes  which  the 
owner  failed  to  pay  by  reason  of  a  change  in 
the  number  of  the  lot,  of  which  he  was 
ignorant,  while  he  intended  to  pay  the  taxes 
on  all  his  lots,  is  invalid  in  Mississippi. 
Lewis  V.  Monson,  151  U.  S.  545,  14  Sup.  Ct. 
Rep.  424,  38:  265 
Cited  in  Bray  ft  C.  Land  Co.  v.  Mewman,  92 

Wis.  274,  65  N.  W.  494. 

520.  In  Florida,  where  land  is  not  assessed 
by  an  official  or  accurate  description,  or  a.<- 
sessed  to  the  owner  or  occupant  or  to  an  un- 
known owner,  the  tax  sale  and  tax  deed  are 
nullities  and  beyond  the  protecting  influence 
of  the  limitation  statute.  Bird  v.  Benlisa, 
142  U.  S.  664,  12  Sup.  Ct.  Rep.  323, 

35:  1151 
Cited  in  Hegar  v.  De  Oroat,  8  N.  D.  364.  5C 
N.  W.  150— Roberts  v.  First  Nat  Bank.  8 
N.  D.  511,  79  N.  W.  1049— Van  Clae  v. 
Carter.  9  8.  D.  239.  68  N.  W.  539— Mc 
Keown  v.  Collins,  38  Fla.  285,  21  So.  103. 

521.  An  imperfect  and  insufficient  descrip- 
tion in  the  assessment  roll  and  prior  tax 
proceedings  avoids  the  tax  deed,  although  the 
description  in  the  latter  may  be  suflicient 
and  complete.  Stout  v.  Mastin,  139  U.  S. 
151,  11  Sup.  Ct.  Rep.  519,  35: 121 
Cited  in  Bird  v.  Benlisa,  142  U.  8.  668.  35  L 

ed.  1152,  12  Sap.  Ct.  Rep.  323 — Rollins  r. 
Woodman,  117  Cal.  519,  49  Pac.  455— Marsh 
V.  Ne-ha-sa-ne  Park  Asso.  18  Misc.  324.  42 
N.  Y.  Supp.  996 — Olsen  v.  Bagley.  10  Utah. 
498,  37  Pac.  739 — Eastman  v.  Gnrrej,  15 
Utah,  416,  49  Pac.  310. 

Total  and  partial  invalidity. 

See  also  Commerce,  234. 

522.  Where  judgment  was  sought  for  an 
entire  tax  arising  upon  an  assessment  of  dif- 
ferent kinds  of  property,  a  part  of  which  was 
not  legally  assessable,  and  the  part  of  the 
tax  assessed  against  the  latter  property  n>t 
being  separable  from  the  other  part,  the 
assessment  was  declared  invalid;  and  it  wa<' 
held  that  it  would  not  support  an  action  for 
the  recovery  of  the  entire  tax.  Santa  Clara 
County  V.  Southern  P.  R.  Co.  118  U.  S.  394. 
6  Sup.  Ct.  Rep.  1132,  30: 118 
Cited  in  Central   P.  B.   Co.  v.  California,  162 

U.  S.  112,  40  L.  ed.  910.  16  Sup.  Ct.  Rep 
766 — Alexandria  Canal  R.  ft  Bridjre  Co.  ▼• 
District  of  Columbia,  5  Mackey,  384— Hart 
V.  Smith,  159  Ind.  196,  58  L.R.A.  959,  »•'. 
Am.  St.  Rep.  280.  64  N.  E.  661— Chicago. 
M.  &  St.  P.  R.  Co.  V.  Phinips,  111  Iowa. 
384,  82  N.  W.  787— Daly  v.  Morgan,  69  Ml 
493.  1  L.R.A.  767,  16  Atl.  287. 

523.  An  assessment  of  the  steamers  of  a 
railroad  company  by  the  state  board  of 
equalization  m  California,  instead  of  by 
county  officers,  is  in  violation  of  the  state 
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Constitution  and  void,  and,  being  inseparably 
blended  with  the  other  property  assessed, 
the  whole  assessment  is  void.  California  v. 
Central  P.  R.  Co.  127  U.  S.  1,  2  Inters.  Com. 
Rep.  153,  8  Sup.  Ct.  Rep.  1073,        32:  150 

2.  ValtiaUon. 


a.  In  General. 

Duty  of  Assessors  as  to,  see  infra,  565. 

Right  to  Review  Error  as  to,  see  Appeal  and 
Error,  2077,  2078. 

Due  Process  in  Valuation,  see  Constitutional 
Law,  530-532. 

Right  to  Remove  Proceeding  for,  see  Re- 
moval of  Causes,  29,  32. 

See  also  supra,  289. 

524.  Where  the  value  of  a  thing  proper  to 
be  taxed  cannot  be  ascertained  by  ordinary 
methods,  its  use  may  be  referred  to.  Adams 
Exp.  Co.  V.  Ohio  State  Auditor,  166  U.  S. 
185,  17  Sup.  Ct.  Rep.  604,  41:965 
€Uc4  In  Taylor  v.  LonisTlIIe  ft  N.  R.  Co.  81 

C.  C.  A.  648.  60  U.  S.  App.  166,  88  Fed. 
361 — State  ex  rel.  Atty.  Gen.  v.  Halllday. 
61  Ohio  St.  379,  49  L.R.A.  434,  66  N.  E. 
118. 

525.  Whatever  property  is  worth  for  the 
purposes  of  income  and  sale  it  is  also  worth 
for  purposes  of  taxation.  Adams  Exp.  Co.  v. 
Ohio  Stote  Auditor,  166  U.  S.  185,  17  Sup. 
Ct.  Rep.  604,  41 :  965 
Cited  in   Snn   Francisco  Nat.   Bank  v.   Dod^e, 

107  U.  S.  80,  49  L.  ed.  675.  25  Sup.  Ct. 
Rep.  384 — Buck  v.  Miller.  147  Ind.  601.  87 
I..R.A.  300,  62  Am.  St.  Rep.  436,  47  N.  E. 
8 — State  Tax  Comrs.  v.  Hollldny,  150  Ind. 
249,  42  L.R.A.  838.  49  N.  B.  14--Beaufort 
County  T.  Old  Dominion  S.  S.  Co.  128  N.  C. 
560.  39  S.  E.  18. 

526.  The  United  States  Supreme  Court 
will  not  hold  a  tax  void  because,  if  called 
upon,  it  might  have  adopted  a  different  rule 
for  ascertaining  the  taxable  value,  provided 
the  rule  adopted  is  not  unfair  or  unjust. 
Western  U.  Teleg.  Co.  v.  Atty.  Gen.  125  U. 
S.  530,  8  Sup.  Ct.  Rep.  961,  31:  790 
Cited   In    Lawton   v.   Comer.    7   L.R.A.    64,    40 

Fed.  491 — Wells,  F.  &  Co.'s  Express  v.  Craw- 
ford County.  63  Ark.  580,  37  L.R.A.  376.  40 
8.  W.  710— Cleveland.  C.  C.  ft  St.  L.  R.  Co. 
T.  Backus,  133  Ind.  545,  18  IaR.A.  743,  33 
N.  E.  421 — Western  U.  Teleg.  Co.  v.  Ta^Kart, 
141  Ind.  293,  60  L.R.A.  693,  40  N.  B.  1051— 
State  V.  Adams  Exp.  Co.  144  Ind.  557,  42  N. 
E.  483 — Cumberland  ft  P.  R.  Co.  v.  State, 
92  Md.  685.  52  L.R.A.  769,  48  Atl.  SOS- 
Detroit  Citizens'  Street  R.  Co.  v.  Detroit,  125 
Mich.  692,  84  Am.  St.  Rep.  589,  85  N.  W. 
96 — Jackson  v.  Corporation  Commission,  130 
N.  C.  420,  42  S.  E.  123. 

Railroad  and  similar  properties. 

Proportioning  Local  Value  to  Whole  of 
System,  see  infra,  536-545. 

Apportioning  Among  Counties,  see  infra, 
551-653. 

Evidence  of  Assets  and  Income  of 
Bridge  Company,  see  Evidence, 
2212. 

Sufficiency  of  Evidence  to  Impeach  Valu- 
ation, see  Evidence,  2520. 
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Repeal  of  Statute  as  to,  see  Statutes, 
627. 

527-28.  The  assessable  value,  for  taxation, 
)f  a  railroad  track,  can  only  be  determined  by 
looking  at  the  elements  on  which  the 
Inancial  condition  of  the  property  depends, 
its  traffic  as  evidenced  by  the  rolling  stock, 
and  gross  earninp^s  in  connect  on  with  its 
capital  stock.  Columbus  Southern  R.  Co. 
V.  Wright,  151  U.  S.  470,  14  Sup.  Ct.  Rep. 
S96,  38:  238 

Pittsburgh,  C.  C.  A  St.  L.  R.  Co.  v.  Backus, 

154  U.  S.  421,  14  Sup.  Ct.  Rep  1114, 

38:  1031 
Cited  in  Pittsburgh,  C.  C.  &  St.  L.  R.  ("o.  v. 
Backus,  154  U.  S.  420.  38  L.  ed.  1037,  14 
Sup.  Ct.  Rep.  1114 — Western  U.  Teleg.  Co. 
V.  TapKart,  163  U.  S.  21,  41  L.  ed.  57,  16 
Sup.  Ct.  Rep.  1054 — McLeod  v.  Receveur,  18 
C.  C.  A.  192.  34  U.  S.  App.  533,  71  Fed.  46VI 
Taylor  v.  Louisville  ft  N.  R.  Co.  31  C.  C.  A. 
548.  60  U.  S.  App.  166.  88  Fed.  361— Kan- 
sas City.  Ft.  S.  ft  M.  R.  Co.  v.  King,  57  C. 
C.  A.  287,  120  Fed.  623 — Hart  v.  Smith, 
159  Ind.  194,  58  L.R.A.  956,  95  Am.  St. 
Rep.  280,  64  N.  E.  661— Western  U.  Teleg. 
Co.  V.  Taggart,  141  Ind.  292,  60  L.R.A. 
C92,  40  N.  E.  1051 — Jackson  v.  Corporation 
Commission,  130  N.  C.  420,  42  S.  B.  123— 
Oregon  ft  C.  R.  Co.  v.  Jackson  County,  38 
Or.  606,  64  Pac.  307. 

529.  The  "true  cash  value*'  at  which  rail- 
road property  is  required  to  be  assessed  is 
the  value  which  it  has  as  used  and  by  reason 
of  this  use.  Pittsburgh,  C.  C.  &  St.  L.  R.  Co. 
v.  Backus,  154  U.  S.  421,  14  Sup.  Ct.  Rep. 
1114,  38:  1031 
Cited  in  Wells,  F.  ft  Co.'s  Express  v.  Crawford 

County,  63  Ark.  588,  37  L.R.A.  374,  40  8. 
W.  710— Detroit  Citizens'  Street  R.  Co.  v. 
Detroit,  125  Mich.  688,  84  Am.  St.  Rep. 
589,  85  N.  W.  96 — Oregon  ft  C.  R.  Co.  v. 
Jackson  County,  38  Or.  605,  64  Pac  307. 

530.  The  railroad  assessment  act  of  Wy- 
oming territory,  of  December  13,  1879,  which 
directs  that  railroad  property  shall  be  as- 
sessed and  valued  by  the  territorial  board  of 
equalization  in  a  particular  way,  applies  to 
a  city  in  the  territory  as  well  as  to  counties 
and  townships;  and  an  assessment  by  a  city, 
under  its  charter,  of  property  of  a  railroad, 
for  city  taxes,  is  illegal  and  unauthorized. 
Union  P.  R.  Co.  v.  Ryan  (Union  P.  R.  Co.  v. 
Cheyenne)  113  U.  S.  516,  5  Sup.  Ct.  Rep. 
601,  «     '       28:  1098 

Railroad  property  not  In  use  for  rail- 
road purposes. 

531.  Lands  included  in  the  grant  to  the 
Northern  Pacific  Railroad  Company  by  the 
act  of  Congress  of  July  2,  1864,  are  sub- 
ject to  state  taxation  for  their  value  as  agri* 
cultural  lands,  although  they  have  not  been 
patented  to  the  railroad  company  and  their 
mineral  or  nonmineral  character  is  undef  in- 
vestigation under  the  provisions  of  the  act 
of  Congress  of  February  26,  1895,  chap.  131. 
Northern  P.  R.  Co.  v.  Myers,  172  U.  S.  589, 
19  Sup.  Ct.  Rep.  276,  43:  564 
Cited  in   New  Orleans  P.   R.   Co.   v.   Kelly,   52 

La.  Ann.  1750,  28  So.  212. 

532.  The  designation  of  some  railroad  in»- 
provements   bv   name   and  giving  some   of 
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them  a  separate  valuation  does  not  invali- 
date their  assessment  as  realty.  New  Mexi- 
co V.  United  States  Trust  Co.  174  U.  S.  545, 
19  Sup.  Ct.  Rep.  784,  43:  1079 

Corporations. 

533.  The  capital  stock,  franchises,  and  all 
the  real  and  personal  property  of  corpora- 
tions, are  justly  liable  to  taxation;  and  a 
rule  which  ascertains  the  value  of  all  this  by 
ascertaining  the  cash  value  of  the  funded 
debt  and  of  the  shares  of  the  capital  stock 
as  the  basis  of  assessment  is  probably  as  fair 
as  any  other.  Deducting  from  this  the  as- 
sessed value  of  all  the  tangible  real  and  per- 
sonal property,  which  it  also  taxed,  leaves 
the  real  value  of  the  capital  stock  and  fran- 
chise, subject  to  taxation,  as  justly  as  any 
other  mode,  all  modes  being  more  or  less 
imperfect.  Taylor  v.  Secor  (State  Railroad 
Tax  Cases)  92  U.  S.  575,  23:  663 
Cited   in   Western   TJ.   Teleg.   Co.   ▼.   Taggart, 

168  U.  S.  21,  41  L.  ed.  67,  16  Sup.  Ct. 
Rep.  1054 — Western  U.  Teleg.  Co.  v.  Poc, 
61  Fed.  455-— Western  U.  Teleg.  Co.  v.  Poe, 

64  Fed.  13 — Chicago  Union  Traction  Co.  v. 
State  Board,  112  Fed.  612— Spring  Valley 
Waterworks  v.  Schottler,  62  Cal.  Ill — San 
Francisco  v.  Spring  Valley  Waterworks,  63 
Cal.  535 — Bank  of  California  v.  San  Fran- 
cisco, 142  Cal.  279,  64  L.R.A.  910,  100 
Am.  St.  Rep.  130,  75  Pac.  832 — State  v. 
Southwestern  R.  Co.  70  Ga.  30 — Chicago, 
B.  ft  Q.  R.  Co.  ▼.  Sidcrs,  88  111.  822— State 
Board  v.  People.  191  111.  548,  58  L.R.A.  548, 

61  N.  E.  339 — Western  U.  Teleg.  Co.  v.  Tag- 
gart,  141  Ind.  291,  60  L.R.A.  691,  40  N.  E. 
1051 — State  ex  rel.  Bee  BIdg.  Co.  v.  Savage, 

65  Neb.  747,  91  N.  W.  716— Boston,  C.  ft  M. 
R.  Co.  V.  State,  62  N.  H.  649 — State  As- 
sessors V.  Central  R.  Co.  48  N.  J.  L.  288,  4 
Atl.  578— People  ex  rel.  Manhattan  R.  Co. 
V.  Barker,  28  Misc.  35,  69  N.  Y.  Sapp.  926 — 
Jackson  v.  North  Carolina  Corporation  Com- 
mission, 130  N.  C.  419,  42  S.  E.  123— Ore- 
gon ft  C.  R.  Co.  V.  Jackson  County,  38  Or. 
608,  64  Pac.  307 — Com.  v.  Standard  Oil  Co. 
101  Pa.  145 — Com.  v.  New  York,  P.  ft  O. 
R.  Co.  188  Pa.  185,  41  Atl.  594 — Grundy 
County  V.  Tennessee  Coal,  Iron  ft  R.  Co.  94 
Tenn.  327,  29  S.  W.  116 — Commercial  Elec- 
tric Light  ft  P.  Co.  V.  Judson,  21  Wash.  56. 
57  L.R.A.  88,  56  Pac.  829— State  ex  rel. 
Milwaukee  Street  R.  Co.  v.  Anderson,  90  Wis. 
561,   63  N.   W.   746. 

Bank  shares. 

Uniformity  in  Valuation,  see  supra,  97- 

lor.   . 

534.  The  shares  of  national  banks  are  tax- 
able with  exclusive  reference  to  their  value, 
and  without  regard  to  the  nature  of  the 
propertv  held  oy  them  as  corporations. 
Evansville  Nat.  Bank  v.  Brit  ton,  105  U.  S. 
322,  26:  1053 

535.  National -bank  shares  may  be  assessed 
at  an  amount  above  their  par  value.  New 
York  ex  rel.  Gallatin  Nat.  Bank  v.  Comrs. 
of  Taxes  ft  Assessments,  94  U.  S.  415, 

24:  164 

Hepburn  v.  School  Directors  of  Carlisle,  23 

Wall.  480.  23:  112 

Cited  in  National  Commercial  Bank  v.  Mobile. 

62  Ala.  296,  34  Am.  Rep.  15 — Com.  v.  Farm 
ers'  Blink,  97  Ky.  629.  31   S.  W.  1013— De- 
posit Bank  v.  Daviess  County,  102  Ky.  192, 
44  L.R.A.  831,  39  S.  W.  1080— State,  Strat- 


ton.  Prosecutor,  v.  Collins,  43  N.  J.  L.  567 — 
Paul  V.   Furth,  8  Wash.  303,   28  Pac  532. 

Proportioning  local  value  to  whole  or 
a  system. 

Equal  Protection  in,  see  Constitutional 
Law,  312. 

536.  Where  a  railroad  runs  through  dif- 
ferent states,  a  tax  upon  its  income  or  fran- 
chise is  properly  apportioned  by  taking  the 
whole  income  or  value  of  the  franchise  and 
the  length  of  the  road  in  each  state  as  the 
basis  of  taxation.  Erie  R.  Co.  v.  Pennsyl- 
vania, 21  Wall.  492,  22:  59S 
Cited  In  Taylor  v.  Secor,  92  IT.  S.  611  23  L. 

ed.  672 — Pullman's  Palace  Car  Co.  v.  Penn- 
sylvania, 141  IT.  S.  28,  35  L.  ed.  618,  3  In- 
ters. Com.  Rep.  600,  11  Sop.  Ct.  Rep.  876— 
Plttsbargb,  C.  C.  ft  St.  L.  R.  Co.  v.  Backus, 
154  U.  S.  431,  38  L.  ed.  1038,  14  Sap  Ct 
Rep.  1114 — Western  TJ.  Teleg.  Co.  v.  Tag- 
gart,  163  U.  S.  21,  41  L.  ed.  57,  16  Snp. 
Ct.  Rep.  1054 — Adams  Exp.  Co.  v.  Ohio  State 
Auditor,  165  U.  S.  226,  41  L.  ed.  697.  IT 
Sup.  Ct.  Rep.  805 — Western  tJ.  Telejp.  Co.  t. 
Taggart,  141  Ind.  293,  60  L.R.A.  693,  40  N. 
B.  1051— Detroit  CIticens*  Street  R.  Co.  r. 
Detroit,  125  Mich.  089,  84  Am.  St  Bep. 
689,  85  N.  W.  96. 

537.  A  tax  upon  a  corporation  may  be  pro- 
portioned to  the  income  received,  as  well 
as  to  the  value  of  the  franchise  granted  or 
the  property  possessed.  Minot  v.  Philadel- 
phia, W.  &  6.  R.  Co.  (Delaware  Railroaif 
Tax)  18  Wall.  206,  21:883 
Cited  in  Erie  R.  Co.  v.  Pennsylvania,  21  Wall. 

498,  22  L.  ed.  598 — Home  Ins.  Co.  v.  New 
York,  134  U.  S.  600.  33  L.  ed.  1030,  10 
Sup.  Ct.  Rep.  593 — Horn  Silver  Mln.  Co. 
V.  New  York,  143  U.  S.  313,  36  L.  ed.  167. 
4  Inters.  Com.  Rep.  60,  12  Sup.  Ct.  Rep.  403 
—Ashley  v.  Ryan,  153  U.  S.  445,  38  L 
ed.  778,  4  Inters.  Com.  Rep.  669,  14  Sop. 
Ct.  Rep.  865 — Florida,  C.  &  P.  R.  Co.  ▼. 
Reynolds,  183  U.  S.  477,  46  L.  ed.  286.  Ti 
Sup.  CI.  Rep.  176 — Forbes  v.  Gracey,  Fed. 
Cas.  No.  4,924 — Santa  Clara  County  ▼■ 
Southern  P.  R.  Co.  9  Sawy.  184,  IS  Fed 
397 — St.  Louis.  I.  M.  ft  8.  R.  Co.  v.  DarU. 
132  Fed.  634 — Northern  P.  R.  Co.  v.  Barnes. 

2  N.  D.  339,  51  N.  W.  386— Western  U. 
Teleg.  Co.  v.  Taguart.  141  Ind.  293,  60  I* 
R.A.  693.  40  N.  E.  1051 — Kersey  v.  Ten* 
Haute,  161  Ind.  474,  68  N.  E.  1027— Cum- 
berland ft  P.  R.  Co.  V.  State,  92  Md.  6S3. 
62  L.R.A.  771,  48  Atl.  503— Detroit  Citi- 
zens' Street  R.  Co.  v.  Detroit,  125  Midi. 
689,  84  Am.  St.  Rep.  589,  85  N.  W.  96- 
Northem  P.  R.  Co.  v.  Carland,  5  Mont  181. 

3  Pac.  134 — Beaufort  Coimty  v.  Old  Domi- 
nion S.  S.  Co.  128  N.  C.  561,  39  S.  E.  18- 
Lumbervllle  Delaware  Bridge  Co.  v.  State 
Assessors  (State,  Lumberville  Delaware 
Bridge  Co.,  Prosecutor,  v.  State  Assessor) 
55  N.  J.  L.  535,  25  L.R.A.  137.  26  Atl.  711 
—Louisville  ft  N.  R.  Co.  v.  SUte,  8  Helat 
798. 

538.  The  aggregate  value  of  the  entire 
property  of  a  railroad  company  which  run* 
through  several  states  is  evidence  properly 
receivable  by  a  board  of  state  assefwors,  ^nd 
bears  upon  the  value  of  that  part  in  the 
state  making  the  assessment.  Pittsburgh.  C- 
C.  &  St.  L.  R.  Co.  V.  Backus,  154  U.  S.  421. 
14  Sup.  Ct.  Rep.  1114,  38: 1031 
Cited  In  Adams  Exp.  Co.  v.  Ohio  State  Audi- 
tor, 166  U.  S.  223,  41  L.  ed.  978,  17  Sap. 
Ct   Rep.   604. 
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539.  When  a  railroad  consisting  of  a  sing- 
le, continuous  line  runs  through  several 
states,  the  value  of  one  part  is  fairly  es- 
timated by  taking  that  part  of  the  value  of 
the  entire  road,  which  is  measured  by  the 
proportion  of  the  length  of  the  particular 
part  to  that  of  the  whole  road.  Pittsburgh, 
C.  C.  &  St.  L.  R.  Co.  V.  Backus,  164  U.  S. 
421,  14  Sup.  Ct.  Rep.  1114,  38:  1031 
Cited  In  Indianapolis  &  V.  R.   Co.   v.  Backus, 

154  U.  S.  430.  38  L.  ed.  1040,  14  Sup.  Ct. 
Rep.  1114 — New  York,  L.  B.  &  W.  R.  Co. 
T.  Pennsylvania,  158  U.  S.  440,  39  L.  ed. 
1046,  15  Sup.  Ct.  Rep.  896 — Adams  Exp. 
Co.   V.   Ohio   State  Auditor.    165   U.    S.   220. 

41  L.  ed.  695,  17  Sup.  Ct.  Rep.  305 — New 
York  V.  Roberts,  171  U.  S.  665,  43  L.  ed. 
326,  19  Sap.  Ct  Rep.  58 — American  Re- 
frigerator Transit  Co.  v.  Hall,  174  U.  S.  78. 
43  L.  ed.  903,  19  Sup.  Ct.  Rep.  599 — Kansas 
City.  Ft.  S.  ft  M.  R.  Co.  v.  King,  57  C.  C.  A. 
285,  120  Fed.  621— Western  U.  Teleg.  Co. 
V.  Taggart.  141  Ind.  295,  60  L.R.A.  690,  40 
N.  B.  1051 — State  ▼.  Adams  Exp.  Co.  144 
Ind.  557,  42  N.  B.  483 — People  ex  rel.  Dela- 
ware, L.  ft  W.  R.  Co.  V.  Clapp,  152  N.  Y. 
493,  39  L.R.A.  239,  46  N.  E.  842— Jackson 
T.   Corporation  Commission,   130  N.   C.  420, 

42  S.  E.  123. 

540.  Taking  as  a  basis  of  assessment  such 
proportion  of  the  capital  stock  of  a  car  com- 
pany as  the  number  of  miles  over  which 
it  ran  cars  within  the  state  bore  to  the 
whole  number  of  miles  in  that  and  other 
states  over  which  its  cars  were  run,  was  a 
just  and  equitable  method  of  assessment. 
Pullman's  Palace  Car  Co.  v.  Pennsylvania, 
141  U.  S.  18,  11  Sup.  Ct.  Rep.  876,  35:  613 
Cited  In  Fargo  v.  Hart,  193  U.  S.  499,  48  L. 

ed.  765,  24  Sup.  Ct.  Rep.  498 — Kehrer  v. 
Stewart,  197  U.  8.  67,  49  L.  ed.  667,  25  Sup. 
Ct.  Rep.  403 — Western  U.  Teleg.  Co.  v.  Poe, 
61  Fed.  465 — Sanford  v.  Poe,  60  L.R.A. 
647,  16  C.  C.  A.  314.  37  U.  S.  App.  378,  69 
Fed.  554 — Goodwin  ▼.  Boston  ft  M.  R.  Co. 
127  Fed.  908— St.  Louis,  I.  M.  ft  S.  R.  Co. 
T.  Davis,  132  Fed.  683 — Wells  F.  ft  Co's 
Express  v.  Crawford  County,  63  Ark.  589, 
87  L.R.A.  375,  40  S.  W.  710— State  v. 
Adams  Exp.  Co.  144  Ind.  557,  42  N.  E. 
483 — State  ex  rel.  Sh  river  v.  Earr,  64  Neb. 
631,  90  N.  W.  298 — Jackson  v.  Corporation 
Commission,  130  N.  C.  420,  42  S.  E.  123. 

541.  Valuation  of  an  absolute  mileage 
basis  is  not  required  by  the  Indiana  stat- 
ute providing  that  railroad  track  and 
rolling  stock  shall  be  taxed  in  the 
several  counties,  etc.,  in  the  proportion  that 
the  main  track  therein  bears  to  the  whole 
len^h  of  the  road  in  the  state  Pittsburgh, 
C.  C.  A  St  L.  R.  Co.  V.  Backus,  154  U.  S. 
421,  14  Sup.  Ct.  Rep.  1114,  38:  1031 
Indianapolis  &  V.  R.  Co.  v.  Backus,  154  U. 
S.   438,    (mem.)    14   Sup.  Ct.  Rep.   1121, 

38:  1040 

Cited  in  Western  U.  Tele^.  Co.  v.  Ta^sart,  163 

U.  S.  20,  41  L.  ed.  56,  16  Sup.  Ct.  Rep.  1054. 

542.  The  valuation  of  property  out  of  the 
state  is  not  required  by  the  Indiana  statute 
providing  that  rolling  stock  shall  be  taxed 
in  the  several  counties,  etc..  in  the  propor- 
tion that  the  main  track  therein  bears  to 
the  lenijth  of  the  track  used  or  operated  by 
the  company,  as  the  implication  clearly  is 
that  the  whole  track  meant  is  that  which 


is  within  the  state.  Pittsburgh,  C.  C.  &  St. 
L.  R.  Co.  V.  Backus,  154  U.  S.  421,  14  Sup. 
Ct.  Rep.  1114,  38:  1031 

543.  Personal  property  owned  by  a  non- 
resident express  company  and  situated  out- 
side the  state  cannot  be  taken  into  account 
in  fixing  the  value  for  taxation,  of  its 
property  within  the  state,  on  a  mileage 
basis,  on  the  theory  that  it  gave  the  credit 
necessary  for  carrying  on  the  business  in 
the  state,  where  the  resulting  assessment  is 
greatly  in  excess  of  the  value  of  the  total 
good  will  of  the  company,  measured  by  the 
difference  between  its  tangible  assets  and 
the  total  value  of  its  stock.  Fargo  v.  Hart, 
193  U.  S.  490,  24  Sup.  Ct.  Rep.  498, 

48:761 
Cited  In  Delaware,  L.  ft  W.  R.  Co.  v.  Penn- 
sylvania, 198  U.  S.  356,  40  L.  ed.  1082,  25 
Sup.  Ct.  Rep.  669 — Chicago,  B.  &  Q.  R.  Co. 
V.  Babcock,  204  U.  S.  592,  51  L.  ed.  638, 
27  Supi  Ct.  Rep.  326. 

544.  A  tax  upon  a  corporation  whose 
railroad  lies  partly  in  and  partly  out  of  the 
state,  which  tax  is  measured  by  a  percent- 
age upon  the  cash  value  of  a  certain  propor- 
tional part  of  shares  of  its  capital  stock, 
according  to  the  ratio  of  length  of  the  rail- 
road in  the  state  to  its  whole  length,  is  not 
a  tax  upon  the  shares  of  individual  stock- 
holders, or  upon  the  property  of  the  cor- 
poration, but  is  a  tax  upon  the  cor- 
poration itself.  Minot  v.  Philadelphia,  W. 
&  B.  R.  Co.  (Delaware  Railroad  Tax)  18 
Wall.  206,  21:888 
Cited   in    FarrlofTton   v.    Tennessee,    95    IT.    S. 

692,  24  L.  ed.  562 — New  Orleans  v.  Houston, 
119  U.  S.  277,  30  L.  ed.  415,  7  Sup.  Ct. 
Rep.  198 — Gibbons  v.  Mahon,  136  U.  S.  557, 
34  L.  ed.  527,  10  Sup.  Ct.  Rep.  1057— Pitts- 
burgh, C.  C.  ft  St.  L.  R.  Co.  V.  Backus,  154 
U.  S.  431,  38  L.  ed.  1038.  14  Sup.  Ct.  Rep. 
1114 — Hooper  v.  California,  155  U.  S.  652. 
89  L.  ed.  299,  5  Inters.  Com.  Rep.  615,  15 
Sup.  Ct.  Rep.  207 — Adams  Exp.  Co.  v.  Ohio 
State  Auditor,  105  U.  S.  226,  41  L.  ed.  697, 
17  Sup.  Ct.  Rep.  305 — Eldman  v.  Martinez, 
184  U.  S.  582,  46  L.  ed.  701,  22  Sup.  Ct. 
Rep.  515 — Albany  City  Nat.  Bank  v.  Maber, 
19  Blatchf.  179,  6  Fed.  420— First  Nat.  Bank 
V.  Lucas  County,  25  Fed.  757 — Mercantile 
Nat.  Bank  v.  New  York,  28  Fed.  784— Atty. 
Gen.  V.  Western  U.  Teleg.  Co.  33  Fed.  131 — 
Pullman's  Palace-Car  Co.  v.  Board  of  As- 
sessors. 55  Fed.  209 — Nichols  v.  New  Haven 
ft  N.  Co.  42  Conn.  121— -Kirtland  v.  Hotch- 
kiss,  42  Conn.  439,  19  Am.  Rep.  546 — State 
V.  Travelers  Ins.  Co.  73  Conn.  274,  57  L.R. 

A.  489,  47  Atl.  209— Porter  v.  Rockford  R. 
I.  ft  St.  L.  R.  Co.  76  111.  567— Danville 
Bkg.  ft  T.  Co.  V.  Parks,  88  III.  173— Illinois 
Nat.    Bank   v.    Kinsella,   201    111.   44,   66   N. 

B.  338— State  v.  Pblladelphla,  W.  ft  B.  R. 
Co.  45  Md.  381.  24  Am.  Rep.  511— State 
V.  Baltimore  ft  O.  R.  Co.  48  Md.  84 — Balti- 
more Union  Pass.  R.  Co.  v.  Baltimore,  71 
Md.  418,  18  Atl.  917— Hannibal  ft  St.  J. 
R.  Co.  V.  State  Board,  64  Mo.  307 — People 
ex  rel.  United  States  Aluminum  Printing 
Plate  Co.  V.  Knight,  174  N.  Y.  482,  63  L. 
R.A.  90,  67  N.  E.  65 — North  Carolina  R.  Co. 
V.  Alamance,  91  N.  C.  460 — Piedmont  R.  Co 
V.  Reidsville  (Richmond  ft  D.  R.  Co.  v.  Relds- 
ville)  101  N.  C.  407,  2  L.R.A.  285,  2  Inters. 
Com.  Rep.  418,  8  S.  E.  124 — Deaderick  ▼. 
Wilson,  8  Baxt.   118. 
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545.  The  valuation  of  that  part  of  a  rail- 
road within  a  state  according  to  a  mileage 
basis,  as  the  proportionate  share  of  the 
value  of  the  whole  road  extending  into 
another  state,  is  not  invalid  as  a  taxation 
of  property  out  of  the  state,  although  such 
valuation  is  greater  than  the  sum  of  the 
values  of  the  portions  in  the  different  states 
separately  considered,  and  not  as  forming  a 
single  line  operated  together.  Cleveland,  C. 
C.  &  St.  L.  R.  Co.  V.  Backus,  154  U.  S.  439, 
14  Sup.  Ct.  Rep.  1122,  38:  1041 

Separation  of  values  of  local  from  for- 
eign property. 

546.  The  tax  commissioners  of  a  state 
must  assess  the  property  of  a  telegraph 
company  at  its  true  cash  value,  according 
to  their  best  knowledge  and  judgment,  after 
making  all  proper  deductions  on  account  of 
larger  proportional  values  of  its  property  and 
business  outside  of  the  state,  or  for  any  other 
reason.  Western  U.  Teleg.  Co.  v.  Taggart,  163 
U.  S.  1,  16  Sup.  a.  Rep.  1054,  41 :  49 
Cited  in  Adams  Exp.  Co.  v.  Ohio  State  Audi- 
tor, 166  U.  S.  223,  41  L.  ed.  978.  17  Sup. 
Ct.  Rep.  604. 

547.  A  taxation  of  franchises  granted  by 
the  United  States  to  a  telegraph  company, 
or  of  its  property  outside  of  the  state,  is 
not    made    by    assessing    for    taxation    its 
property  within  the  state  at  such  propor- 
tion of  the  entire  value  of  its  property  as 
the  length  of  its  lines  within  the  state  bears 
to  the  total  length  of  its  lines,  after  ex- 
cluding real  estate  subject  to  local  taxa- 
tion, and  bv  taking  the  aggregate  value  of 
its  shares,  if  they  have  a  market  value,  or 
if  not,  the  actual  value  thereof,  or  of  the 
capital  of  the  company,  in  ascertaining  the 
true    cash    value    of    the    entire   property. 
Western  U.  Teleg.  Co.  v.  Taggart,  163  U. 
S.  1,  16  Sup.  a.  Rep.  1054,  41:  49 
Cited  in  Adams  Bzp.  Co.  v.  Ohio  State  Audi- 
tor,  165  U.  S.  220,  41  L.  ed.  695,  17  Sap. 
Ct.   Rep.   805 — American  Refrigerator  Tran- 
sit Co.  V.  Hall,  174  U.  S.  78,  43  L.  ed.  903, 
19  Sup.  Ct  Rep.  599 — Wells,  P.  ft  Co's  Ex- 
press V.   Crawford  County  63   Ark.  889,   87 
L.R.A.  876,  40  8.  W.  710 — Western  U.  Teleg. 
Co.  V.  State,   146  Ind.  57,  44  N.  B.  793— 
Legler  v.  Paine.  147  Ind.  189,  46  N.  B.  604 
— Western  U.  Teleg.  Co.  v.  State,   147  Ind. 
276,  45  N.   E.  473— Detroit  Citizens'   Street 
R.  Co.  V.  Detroit,   126  Mich.  692-— State  ex 
rel.   Gottlieb  v.   Western  U.  Teleg.   Co.   165 
Mo.  619,  66  S.  W.  775 — People  ex  rel.  Dela- 
ware,  L.  ft  W.  R.  Co.  V.  Clapp,   162  N.  Y 
493,  89  L.R.A.  239,  46  N.  B.  842. 

548.  The  value  of  the  intangible^  property 
of  a  bridge  company  which  maintains  a 
bridge  over  a  river  between  two  states  is 
properly  estimated  for  the  purpose  of  tax- 
ation in  the  state  which  granted  the  fran- 
chise of  the  company,  by  estimating  the 
total  value  of  the  entire  propertv  of  the 
corporation  in  both  states,  and  aeducting 
therefrom  the  tangible  property  in  the  state 
named  as  well  as  the  value  of  all  the  prop- 
erty, tangible  and  intangible,  in  the  other 
state,  although  certain  privileges  are  grant- 
ed to  the  corporation  oy  the  other  state 
and  also  by  an  act  of  Congress  regulat- 
ing the  height  and  width  of  the  spans  of 


the  bridge  and  declaring  it  a  post  road. 
Henderson  Bridge  Co.  v.  Kentucky,  166  U. 
S.  150,  17  Sup.  a.  Rep.  532,  41 :  953 

Cited  In   First  Nat.  Bank  v.    Stone,   88  Fed. 

411 — Southern   R.    Co.   v.   Coulter,   113  Kj. 

668.  68  S.  W.  873. 

Gross  earnings  tax. 

See  also  supra,  416. 

549.  A  law  of  a  state  imposing  a  tax 
upon  the  gross  receipts  of  a  company  is 
valid.  Erie  R.  Co.  v.  Pennsylvania,  21  Wall. 
492,  22: 595 

nted  In  Western  U.  Teleg.  Co.  v.  Majer,  28 
Ohio  St.  631 — Insurance  Co.  of  N.  A.  t. 
Com.  87  Pa.  182,  30  Am.  Rep.  362— ta- 
surance  Co.  of  N.  A.  v.  Com.  85  Phlla.  Ltg. 
Int.  866. 

Average  of  periodical  values. 

550.  The  statute  of  Ohio  which  provides 
for  the  ascertainment  of  the  monthly  aver- 
age amount  or  value  of  the  property  or 
goods  held  by  persons  during  the  preceding 
year,  and  for  the  assessment  for  taxation 
on  that  basis,  is  valid.  ShotweU  v.  Moore, 
129  U.  S.  590,  9  Sup.  Ct.  Rep.  362,     32: 827 

Apportionment  among  conntles. 

651.  The  mode  of  distribution  of  the  un- 
located  or  transitory  personal  property  of 
a  railroad  company,  for  the  purpose  of  tax- 
ation, is  a  matter  of  regulation  by  the 
state  legislature.  Columbus  Southern  B. 
Co.  V.  Wright,  151  U.  S.  470,  14  Sup.  a 
Rep.  396,  88:238 

Cited  In  Adams  Exp.  Co.  v.  Ohio  State  Audi- 
tor, 166  U.  S.  226,  41  L.  ed.  697,  17  Sap. 
Ct.  Rep.  805 — St.  Louis,  I.  M.  ft  S.  R.  Co. 
V.  Davis,  132  Fed.  684 — Standard  Oil  Co. 
V.   Spartanburg,  66  8.  0.  44,  44  S.  E.  377. 

552.  It  is  neither  in  conflict  with  tbe 
Constitution  of  Illinois  nor  inequitable,  that 
the  entire  taxable  property  of  a  railroad 
company  should  be  ascertained  by  the  state 
board  of  equalization,  and  that  the  state, 
county,  and  city  taxes  should  be  collected 
within  each  municipality,  on  this  assess- 
ment, in  the  proportion  which  the  length 
of  the  road  within  such  municipality  bMrs 
to  the  whole  length  of  the  road  within  the 
state.  Taylor  v.  Secor  (State  Railroad  Tax 
Cases)  92  U.  S.  575,  23: 663 

Cited  in  Pullman's  Palace  Car  Co.  v.  Penn- 
sylvania. 141  U.  8.  27,  35  L.  ed.  618,  S 
Inters.  Com.  Rep.  600,  11  Sup.  Ct.  Rep.  876 
— ^Adams  Exp.  Co.  v.  Ohio  State  Auditor, 
166  U.  S.  226,  41  L.  ed.  697,  17  Sup.  Ct 
Rep.  306— Railroad  Tax  Case,  8  Sawy.  SlOl 
13  Fed.  780 — Pullman's  Palace-Car  Co.  t. 
Board  of  Assessors,  66  Fed.  200 — State  ei 
rel.  American  Bzp.  Co.  v.  State  Board,  3 
S.  D.  361,  63  N.  W.  192— liaw  v.  People,  8T 
111.  412— Ohio  ft  M.  R.  Co.  v.  People,  119 
111.  214,  10  N.  E.  646— People  ex  rel.  Chi- 
cago V.  State  Bd.  of  Equalisation,  205  111- 
302.  68  N.  B.  043— Pfaff  v.  Terre  Haute  k 
I.  R.  Co.  108  Ind.  152,  0  N.  B.  93--CIevc- 
land,  C.  C.  ft  St  L.  R.  Co.  v.  Backus,  133 
Ind.  644,  18  L.R.A.  742,  33  N.  R.  421— 
Baltimore  Union  Pass.  R.  Co.  v.  BaltioM>tc 
71  Md.  418,  18  AU.  917— Detroit  Citisens' 
Street  R.  Co.  v.  Detroit,  125  Mich  689.  84 
Am.  St.  Rep.  689 — Franklin  County  v.  Naik- 
Tllle,  C.  ft  St   L.  R.   Co.  12   Lea,  640. 

563.  Assessments   by    the   Clinois  stata 
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bocrd  of  equalization,  upon  thr  capital  stock 
and  franchises  of  a  railroad  company,  as- 
signing to  each  county  such  proportion  of 
the  assessments  as  the  length  of  line  in 
such  county  bears  to  the  entire  length  of 
the  railroad,  are  valid,  although  the  road 
is  leased  to  a  company  of  another  state. 
Indianapolis  A  St.  L.  R.  Co.  v.  Vance,  96 
U.  S.  450,  24:  752 

Cited  In  Pennsylvania  R.  Co.  v.  St.  Louis,  A. 
ft  T.  R.  Co.  118  U.  S.  313.  80  L.  ed.  93.  6 
Snp.  Ct.  Rep.  1094 — Panama  R.  Co.  ▼.  Na- 
pier Shipping  Co.  166  U.  S.  284.  41  L.  ed. 
1005.  17  Snp.  Ct.  Rep.  572— United  States 
V.  New  York  Indians.  173  U.  S.  473.  43  L. 
ed.  772.  19  Sap.  Ct.  Rep.  464 — Yazoo  ft  M. 
Valley  R.  Co.  ▼.  Adams.  180  U.  S.  7,  45  L. 
ed.  401.  21  Sap.  Ct.  Rep.  240 — Mafkwood 
T.  Southern  R.  Co.  65  Fed.  821 — Oregon  R. 
ft  Nav.  Co.  ▼.  Balfour.  33  C.  C.  A.  63,  61  U. 
8.  App.  160.  90  Fed.  301 — Mutual  Reserve 
Fund  Life  Asso.  v.  Beatty,  35  (  .  C.  A.  580. 
08  Fed.  764 — Bralthwaite  ▼.  Jordan.  5  N. 
D.  207,  81  L.R.A.  244.  66  N.  W.  701— 
Palmer  t.  Utah  ft  N.  R.  Co.  2  Idaho.  384. 
16  Pac.  563 — Ruegger  v.  Indianapolis  ft 
St.  Lb  R.  Co.  103  111.  468. 

b.  Deduction  of  Indebtedness. 

In  Fixing  Value  of  National  Bank  Shares, 
Discrimination  in,  see  supra,   108-115. 

GonclusivenesB  of  Judgment  as  to,  see  Judg- 
ment, 655. 

554.  Under  acts  permitting  the  deduction 
of  debts  from  the  value  of  all  a  person's 
taxable  property,  such  deduction  must  be 
permitted  from  the  value  of  national  bank 
ahares;  but  a  statute  is  not  void  because  it 
does  not  provide  for  a  deduction;  nor  is  the 
assessment  void  if  deductions  are  not  made, 
but  voidable  only.  Individual  instances  of 
omissions  or  undervaluation  cannot  be  re- 
lied on  to  invalidate  an  assessment.  Palmer 
▼.  McMahon,  133  U.  S.  660,  10  Sup.  Ct. 
Rep.  324,  33:  772 

555.  The  assessment  of  shares  of  a  na- 
tional bank  under  the  New  Yoik  act  of 
1866,  which  allows  no  deduction  for  indebt- 
edness, though  such  deduction  is  permitted 
in  the  case  of  all  other  moneyed  capital,  is 
in  cases  where  there  exist  such  debts,  which 
ought  to  be  deducted,  but  are  not,  voidable, 
but  not  void.  Albany  County  v.  Stanley. 
105  U.  S.  305,  26:  1044 

556.  The  assessing  officers  act  within 
their  authority  in  assessing  shares  of  a 
national  bank  under  the  New  York  act  of 
1866,  which  makes  no  provision  for  a  de- 
duction for  indebtedness,  as  it  should  do, 
until  they  are  notified  in  some  proper  man- 
ner that  the  share  holder  owes  just  debts 
which  he  is  entitled  to  have  deducted.  Al- 
bany County  V.  Stanley,  105  U.  S.  305. 

26:  1044 

Kiirtit  to  deduct. 

557.  The  laws  of  Ohio  make  no  provision 
for  the  deduction  of  the  bona  fide  indebted- 
ness of  any  shareholder  from  the  shares  of 
his  sto^k,  and  provide  no  means  by  which 
said  deductions  can  be  secured.     Whltbeck 


V.  Mercantile  Nat.  Bank,  127  U.  S.  193,  8 
Sup.  Ct.  Rep.  1121,  32:  118 

Cited  in   Mercantile  Nat.  Bank  v.   Shields.   50 
Fed.    054. 

558.  The  owners  of  stock  in  a  national 
bank  in  Ohio  are  not  entitled  to  have  a 
deduction  of  their  indebtedness  made  from 
its  assessed  value.  First  Nat.  Bank  v.  Chap- 
man, 173  U.  S.  205,  19  Sup.  Ct.  Rep.  407, 

43:  669 
Cited  in  Mercantile  Nat.  Banlc  y.  Hubbard,  45 
C.  C.  A.  71,  105  Fed.  814— Mercantile  Nat. 
Bank  v.  Lander,  109  Fed.  23 — Randall  v. 
New  England  Order  of  Protection,  118  Fed. 
785 — Hull  V.  Alexander,  69  Ohio  St.  84,  68 
N.  E.  642. 

559.  A  shareholder  in  a  trust  company 
is  entitled  to  have  his  debts  deducted  from 
his  holdings  for  purposes  of  taxation.  Mer- 
cantile Nat.  Bank  v.  New  York,  121  U.  S. 
138,  7  Sup.  Ct.  Rep.  826,  30:  895 
Cited  in  Newport  v.   Mudgett,   18   Wash.   275, 

51  Pac.  466. 

560.  The  right  of  an  owner  of  national 
bank  shares  to  have  a  deduction  of  his  in- 
debtedness made  from  their  assessed  value 
is  not  lost  by  his  failure  to  demand  it  be- 
fore the  completion  of  the  assessment,  when 
the  state  laws  make  no  provision  for  such 
deduction.  Whitbeck  v.  Mercantile  Nat. 
Bank,  127  U.  S.  193,  8  Sup.  Ct.  Rep.  1121, 

32: 118 

o.  List  of  Property* 

Penalty  for  Failure  to  Render,  see  infra, 
718. 

Due  Process  in  Case  of  Failure  to  Return 
List,   see   Constitutional   Law,   532. 

Estoppel  by  Description  in,  see  Estoppel, 
127. 

Sufficiency  of  Evidence  to  Perfect  Inaccu- 
rate Description  in,  see  Evidence,  2387. 

Delinquent  Tax  List  as  Evidence  that  Taxes 
are  Due,  see  Evidence,  2416. 

561.  The  fact  that  a  sworn  statement  of 
property  for  taxation  made  by  a  railroad 
company  was  filled  out  on  a  printed  blank 
prepared  by  the  tax  officers  does  not  relieve 
the  corporation  from  the  effect  of  such 
statement  that  the  property  was  taxable. 
Central  P.  R.  Co.  v.  California,  162  U.  S. 
91,  16  Sup.  Ct.  Rep.  766,  40:  903 

d.  Officers;  Their  Authority,  Duties,  and 

Liabilities. 

Internal  Revenue  Officers,  see  Internal  Rev- 
enue, n. 

562.  The  treasurer  of  a  county  of  Dakota 
territory  in  the  sale  of  lands  for  taxes  acts 
as  a  ministerial  officer,  and  he  is  not  liable 
to  the  purchaser,  nor  is  the  county  linble 
for  the  moneys  paid  as  the  purchase  price 
on  such  sale,  although  the  lands  were  not 
taxable  and  the  tax  proceedin'zs  were  void. 
Such  sale  was  neither  the  mistake  nor 
wrongful  act  of  the  treasurer  within  Dak. 
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Pol.  Code,  §  78.    Stutsman  County  v.  Wal- 
lace, 142  U.  S.  293,  12  Sup.  Ct.  Rep.  227, 

35:  1018 

Authority  and  duty  firenerally. 

Duty  in  Making  Sale  for  Taxes,  see  in- 
fra, 681. 

Delegation  of  Power  to  State  Board  of 
As^^essors,  see  Constitutional  Law, 
159. 

Presumption  as  to  Performance  of 
Duty,  see  Evidence,  450-471. 

See  also  infra,  740,  741. 

563.  The  laws  of  Dakota  did  not  impose 
upon  the  treasurer  of  a  county,  in  selling 
land  for  taxes,  the  duty  of  determining 
whether  or  not  the  property  was  taxable. 
Stutsman  County  v.  Wallace,  142  U.  S.  293, 
12  Sup.  Ct.  Rep.  227,  35:  1018 

564.  Where  a  county  court  and  the  sher- 
iff of  the  county  acted  under  a  statute  as 
officers  and  agents  of  a  levy  district,  in 
the  levy  and  collection  of  a  special  tax 
which  was  required,  the  tax  was  not  a  coun- 
ty tax,  and  the  county  was  not  liable  for 
the  indebtedness  which  the  tax  was  to  pay. 
Although  the  machinery  of  the  county  was 
to  be  used  in  the  levy  and  collection  of  the 
special  tax,  the  county,  as  a  county,  was 
to  be  in  no  way  involved.  Meath  v.  Phillips 
County,  108  U.  S.  553,  2  Sup.  Ct.  Rep.  869, 

27:  819 
Di8tinffui8hed  In  Mather  y.  San  Francisco,  52 
C.  C.  A.  636,  115  Fed.  42. 

Cited  in  Kimball  v.  Grant  County,  21  Fed.  147 
— Folsom  v.  Greenwood  County,  130  Fed. 
734 — Llebman  v.  San  Francisco,  24  Fed.  721. 

565.  The  duties  of  assessors  in  estimating 
the  value  of  property  for  purposes  of  gen- 
eral taxation  are  judicial  in  nature.  Ha^^ar 
V.  Reclamation  Dist.  No.  108,  111  U.  S.  701. 
4  Sup.  Ct.  Rep.  663,  28:  569 
Cited  In  Bradley  v.  New  Haven,  73  Conn.  064. 

48  Atl.  960— Re  State,  54  Mlcta.  447,  20 
N.  W.  49.3— Boody  v.  Watson.  64  N.  H.  166, 
9  Atl.  794 — Manchester  v.  Furnald,  71  N. 
H.  156,  61  Atl.  657— Re  Fuller,  34  Misc. 
755,  70  N.  Y.  Supp.  1050 — Lewis  v.  Bishop, 
19  Wash.  316,  53  Pac.  165 — Nathan  v. 
Spokane  County,  35  Wash.  34,  102  Am.  St. 
Rep.  888,  65  L.R.A.  340,  76  Pac.  521. 

Oath  and  fllingp  thereof. 

Relative  Legislative  and  Judicial  Power, 
see  Courts,  185-190. 

566.  An  assessment  by  an  assessor  who 
did  not  take  the  required  oath  before  enter- 
ing upon  his  office  is  invalid,  and  a  sale  of 
lands  thereon  is  illegal.  Martin  v.  Barbour, 
140   U.   S.   634,   11    Sup.   Ct.   Rep.   944, 

35:  546 
Cited  In  Manahan  v.  Watts,  64  N.  J.   L.  474, 
45   Atl.   813. 

567.  Delay  of  the  tax  officer  in  filing  his 
oath  is  required  by  statute,  which  makes 
his  oflioe  vacant  for  such  omission,  vacates 
his  ollice,  and  makes  his  assessment  voil. 
rorkcr  v.  Overman,  18  ITow.  137,  15:  318 
Cited  In  Martin  v.  Barbour,  140  U.  S.  644,  3r> 

L.  ed.  549.  11  Sup.  Ct.  Rep.  944— Martin 
V.  Barbour,  34  Fed.  704— Scott  v.  Wntklns, 
22    Ark.    559 — Bosely    v.    Woodruff    Couniy 


Court,    28    Ark.    312 — Moore   v.    Turner,  43 
Ark.  249 — Dowllng  v.  Smith,  9  Md.  276. 

Which  officers  should  make  levy  or  join 
in  action. 

Capacity  of  United  States  ^larshal  to 
Act  as  Commissioner  Levying  Taxes, 
see  MarshaJ,  8. 

See  also  supra,  523. 

568-70.  In  Kansas  it  is  the  duty  of  the 
county  commissioners  to  levy  the  tax  upon 
township  property  for  the  payment  of 
township  debts  on  bonds  issued  for  rail- 
road purposes,  and  the  judgments  rendered 
thereon  for  principal  or  interest;  the  con- 
currence of  the  trustee  of  the  township  is 
not  necessary.  Labette  County  v.  United 
States,  112  U.  S.  217,  5  Sup.  Ct.'  Rep.  108. 

28:698 
Cherokee  County  v.  Wilson,  109  U.  S.  621, 

3  Sup.  Ct.  Rep.  352,  27:  1053 

Cited  in  Labette  County  v.  United  States,  112 

U.   8.   222,   28   L.   ed.   700,   5   Sup.   Ct.  Rep. 

108 — United    States     ex     rel.     Masslich    t. 

Saunders,  59  C.  C.  A.  397,  124  Fed.  127. 

571.  Under  the  Kentucky  act  of  February 
24,  1868,  the  county  judge  may  act  alon**; 
and  justices  of  the  peace  are  not  a  necessary 
part  of  the  county  court  in  levying  a  tax 
to  pay  a  judgment  on  county  bonds  or  cou- 
pons. Merriwether  v.  Muhlenburg  County 
Court,  120  U.  S.  354,  7  Sup.  Ct.  Rep.  563, 

30:653 

lilabilltles. 

Federal  Question  aa  to,  see  Appeal  and 
Error,   1933. 

Advancement  of  Suit  against  Tax  Col- 
lector for  Alleged  Grounds,  see  Ap- 
peal and  Error,  3794,  3795. 

On  Collector's  Bond,  see  Bonds,  59,  60. 

Nominal  Damages  Against  Town  Offi- 
cers for  Failure  to  Place  Judgment 
on  Tax  List,  see  Damages,  8. 

Personal  Liability  of  Officers  Di8ol)ey- 
ing  Mandamus  to  Compel  Tax 
Levy,  see  Officers,  64. 

See  also  supra,  562. 

572.  A  collector  of  taxes  is  liable  for  col- 
lecting a  tax  levied  by  assessors  in  excess 
of  their  power.  Hays  v.  Pacific  Mail  S.  S. 
Co.  17  How.  596,  15:  254 
Cited   In    Wall    v.    Trumbull.    16    Mich.  251- 

Ford  V.  McGregor,  20  Nev.  451,  23  Pac.  5U$. 

e.JReview;  Correction;  Equalization; 
Assessing  Omitted  Property;  R^' 
assessment. 

Equal  Protection  as  to,  see  Constitution*! 
Law,  321-324. 

Due  Process  in  Allowing  Review,  see  Con- 
stitutional Law,  734.  736,  737. 

Accrued  or  Prospective  Taxes  or  Value  of 
Property  as  Determinyig  Amount  in 
Controversy  in  Suit  to  Avoid  Taxes, 
see  Courts."  925,  926. 

Sufficiency  of  Evidence  to  Impeach  \'alua* 
tion,'see  Evidence,  2520. 

Necessity  of  Equity  in  Complainant  b^-y^'nd 
mere  Error  in  Valuat"on  to  Siipp<»r' 
Equitable  Relief,  see  Injunction,  135. 
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<7nratlve  legislation. 

573.  Where  directions  upon  the  suhject  of 
the  assessment  might  have  been  originally 
•dispensed  with  or  executed  at  another  time, 
irregularities  arising  from  neglect  to  follow 
them  may  be  remedied  by  the  legislature, 
unless  restrained  by  constitutional  provi- 
sions prohibiting  retroactive  legislation. 
Williams  v.  Albany  County,  122  U.  S.  154. 
7  Sup.  a.  Rep.  1244,  30:  1083 
DUtinyuished  In  Cromwell  T.  MacLean,  123  N. 

Y.  494,  25  N.  E.  932. 

<;it€d  in  Castillo  y.  McConnico,  168  U.  S.  682, 
42  L.  ed.  625,  18  Sup.  Ct.  Rop.  229— Scott 
y.  Toledo,  1  L.R.A.  696,  36  Fed.  398— 
Chamberlain  y.  Walter,  60  Fed.  790 — Ram- 
Ish  y.  Hartwell,  126  Cal.  440,  58  Pac.  920— 
Terrel  y.  Wheeler,  123  N.  Y.  80,  25  N.  E. 
829. 

Xteinedles  against  Illegal  tax. 

Right  to  Aggregate  Taxes  against  Dif- 
ferent Persons  to  Make  .Tur'sdic- 
tional  Amount  for  Federal  Courts, 
see  Courts,  908-910. 

Power  of  Federal  Courts  to  Enjoin,  Not- 
withstanding State  Laws  Denying 
that  Remedy,  see  Courts,  1017. 

Equitable  Nature  of  Procedure  in  Fed- 
eral Court,  see  Courts,  1025. 

Right  to  Injunction  as  Dependent  on 
Existence  of  Equitable  Ground,  see 
Courts,  1122-1128. 

Injunetion  as  Proper  Remedy  in  Fed- 
eral Court  where  Recognized  by 
Statute,  see  Courts,  2079. 

■General  Jurisdiction  of  Equity  to  Giye 
Relief,  see  Equity,  191a,  193-198. 

Refusal  of  Equity  to  Aid  Scheme  to 
Escape  Taxation,  see  Equity,  322. 

Denial  of  Injunction  where  Defense 
may  be  made  at  Law,  see  Injunc- 
tion, 74. 

Procedure  for  Review  and  Correction  as 
Adequate  Remedy  Preventing  In- 
junction, see  Injunction,  155. 

Ifecessity  of  Paying  or  Tendering  Por- 
tion of  Tax  Equitably  Due  before 
Suing  to  Enjoin,  see  Injunction, 
171-179. 

Terms  of  Order  Enjoining  Tax  where- 
of Some  Part  is  Equitably  Due,  see 
Injunction,  224. 

Suit  Involving  Right  of  Taxation  as 
Suit  against  State,  see  States,  247. 

Authority  to  Defend  Injunction  Suit  as 
Waiving  Immunity  of  State,  see 
States,  271. 

Injunction  as  Suit  against  State,  see 
States,  293. 

574.  If  a  board  of  equalization  includes 
-what  it  had  no  authority  to  assess,  the  per- 
-son  taxed  may  seek  the  remedies  given  un- 
der the  law  to  correct  the  assessment,  or 
to  recover  back  the  tax,  or  to  defend 
against  the  attempt  to  enforce  it.  Central 
P.  R.  Co.  v.  California,  162  U.  S.  91,  16 
«up.  Ct.  Rep.  766,  40:  903 
<Jited  in  Southern  P.  R.  Co.  v.  Cnlifornia,  162 

U.  8.  167,  40  L.  od.  929.  16  Sup.  Ct.  Rop. 
794 — Hart  v.  Smith,  159  Ind.  196.  58  L. 
R.A.  055,  95  Am.  St.  Rep.  280,  64  N.  E. 
661. 


Collateral  attack. 

Collateral  Attack  on  Tax  Deed  or  Title, 
see  infra,  701,  702. 

575.  The  action  of  assessing  officers  being 
judicial  in  character,  their  jud.ijments  in 
iases  within  their  jurisdiction  are  not  open 
'o  collateral  attack,  and  can  only  be  cor- 
'•ected  by  some  mode  pointed  out  by  stat- 
ute. Stanley  v.  Albany  County,  121  U.  S. 
'>35,  7  Sup.  a.  Rep.  123^4,  '  30:  1000 
Cited  in  Walston  v.  Nevin,  128  U.   8.  582,  32 

L.  ed.  546,  9  Sup.  Ct.  Rep.  102 — Palmer  v. 
McMahoD,  133  U.  S.  665,  33  L.  ed.  774,  10 
Sup.  Ct.  Rep.  324 — Albuquerque  Nnt.  Bank  v. 
iPerea,  147  U.  S.  90,  37  L.  ed.  92,  13  Sup. 
Ct.  Rep.  194 — McLeod  v.  Recoveur,  18  C. 
C.  A.  191,  34  U.  S.  A  pp.  533,  71  Fed.  458— 
Ledoux  V.  La  Bee,  83  Fed.  766 — Brickson  v. 
Cass  County,  11  N.  D.  507,  92  N.  W.  841— 
Blg^s  y.  Lake  County,  7  Ind.  App.  145,  34 
N.  B.  500 — Barber  Asphalt  Paving  Co.  v. 
French,  158  Mo.  553,  54  L.R.A.  300.  58 
S.  W.  934 — Northern  P.  R.  Co.  y.  Patter- 
son, 10  Mont.  106,  24  Pac.  704 — Mercantile 
Nat.  Bank  y.  New  York,  172  N.  Y.  41,  64 
N.  E.  756 — Wilson  v.  Green,  135  N.  C.  350, 
47  S.  E.  469 — Ankeny  v.  BInkley,  44  Or. 
92,  74  Pac.  485— Lewis  y.  Bishop,  19  Wash. 
316,  53  Pac.  165. 

576.  An  attack  upon  the  regularity  of 
proceedings  under  the  statute  in  making  an 
assessment  of  personal  taxes  is,  in  its  na- 
ture, collateral,  when  made  in  a  proceeding 
to  enforce  payment  of  the  tax.  Palmer  v. 
McMahon,  133  U.  S.  660,  10  Sup.  Ct.  Rep. 
324,  33:  772 
Cited  in  Yazoo  k  M.  Valley  R.  Co.  v.  Adams,  77 

Miss.  779,  25  So.  355 — Northern  P.  R.  Co. 
y.  Patterson,  10  Mont.  106,  24  Pac.  704. 

Equalization. 

Unequal  Remedy  for,  see  supra,  51,  52. 

Construction  of  Statute  Defining  Pow- 
ers of  Board  of  Equalization,  see 
Statutes,  510. 

577.  The  total  yaluation  of  the  property 
in  the  territory  may  be  increased  by  the 
Arizona  board  of  equalization  beyond  the 
sum  of  the  returns  of  the  board  of  super- 
visors of  the  several  counties,  since  Ariz. 
Rey.  Stat.  §  3880,  empowering  the  board  to 
increase  or  diminish  the  valuation  of  prop- 
erty in  any  county  in  order  to  produce  a 
just  relation  between  all  the  valuations  of 
property  in  the  territory,  only  prohibits 
the  board  from  reducing  the  asfgre<rate  val- 
uation below  that  as  returned  by  the  clerks 
of  the  several  counties,  which  implies  that 
the  board  has  the  power  of  change,  and, 
but  for  the  prohibition,  might  reduce  the 
total.  Copper  Queen  Con  sol.  Min.  Co.  v. 
Territorial  Bd.  of  Equalization,  206  U.  S. 
474,  27  Sup.  Ct.  Rep.  695,  51:  1143 

578.  The  Arizona  board  of  equalization, 
in  exercising  its  power  under  Ariz.  Rev. 
Stat.  §  3880,  to  increase  or  diminish  tlie 
valuation  of  property  in  any  county  in  or- 
der to  produce  a  just  relation  between  all 
the  valu'.ition.s  of  property  in  the  territory, 
is  not  bound  to  deal  with  the  valuation  of 
each  county  as  a  whole,  hut  may  increase 
or  diminish  the  valuations  of  particular 
classes  of  property  within  the  county.    Cop- 
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per  Queen  Consol.  Min.  CJo.  v.  Territorial  Bd. 
of  Equalization,  206  U.  S.  474,  27  Sup.  Ct. 
Rep.  695,  51:1143 

Procedure  before  equalizers. 

Equal  Protection  in,  see  Constitutional 
Law,  322. 

579.  The  action  of  the  board  of  equaliza- 
tion, in  increasing  the  assessed  value  of  the 
property  of  a  railro&d  company  or  an  indi- 
vidual above  the  return  made  to  the  board, 
does  not  require  a  notice  to  the  party  to 
make  it  valid,  and  the  courts  cannot  substi- 
tute their  judgments  as  to  such  valuation 
for  that  of  the  board.  Taylor  v.  Secor 
(State  Railroad  Tax  Cases)   92  U.  S.  575, 

23:  663 
Cited  In  Cincinnati.  N.  O.  ft  T.  P.  R.  Co.  v 
Kentucky,  115  U.  S.  332,  29  L.  ed.  417,  6 
Sup.  Ct.  Rep.  57 — Pittsburgh,  C.  C.  ft  St.  L. 
R.  Co.  y.  Backus,  154  U.  S.  425,  38  L.  ed. 
1036,  14  Sup.  Ct.  Rep.  1114 — Winona  ft  St. 
P.  Land  Co.  v.  Minnesota,  159  U.  S.  538,  40 
L.  ed.  251,  16  Sup.  Ct  Rep.  83 — Lander 
V.  Mercantile  Nat.  Bank,  186  U.  S.  469,  46 
L.  cd.  1253,  22  Sup.  Ct.  Rep.  908 — Apperson 
V.  Memphis,  2  Flipp.  374,  Fed.  Cas.  No.  497 
— Santa  Clara  County  v.  Southern  P.  R.  Co. 
9  Sawy.  219,  18  Fed.  421— State  Auditor  v. 
Jackson  County,  65  Ala.  169 — Pulaski  Coun- 
ty Bd.  of  Equalization  Cases,  49  Ark. 
532,  6  S.  W.  1 — Spring  Valley  Water- 
works V.  San  Francisco,  82  Cal.  332,  IG 
Am.  St.  Rep.  116,  22  Pac.  1046— American 
Refrigerator  Transit  Co.  v.  Adams,  28  Colo. 
126.  63  Pac.  410— St.  Louis,  V.  ft  T.  H.  R. 
Co.  V.  Surrell,  88  111.  536 — Hubbard  v.  Goss, 
157  Ind.  488,  62  N.  E.  36— Hodge  v.  Mus- 
catine County.  121  Iowa,  490,  67  L.R.A.  628, 
104  Am.  St.  Rep.  304,  96  N.  W.  968— Cin- 
cinnati, N.  O.  ft  T.  P.  R.  Co.  v.  Com.  81  Ky. 
506 — Ball  y.  Ridge  Copper  Co.  118  Mich.  12. 
76  N.  W.  130 — State  v.  Weyerhauser,  68 
Minn.  363,  71  N.  W.  265— State  ex  rel.  Harri- 
son County  Bank  v.  Springer,  134  Mo.  226, 
35  8.  W.  589 — State  ex  rel.  Rosenblatt  v. 
New  Linden  Hotel  Co.  9  Mo.  App.  456 — 
Territory  v.  First  Nat.  Bank,  10  N.  M.  804, 
65  Pac.  172 — State  ex  rel.  Poe  v.  Jones,  51 
Ohio  St.  515,  37  N.  B.  945— Streight  v.  Dur- 
ham, 10  Okla.  360.  61  Pac.  1096 — Carroll  v. 
Alsup,  107  Tenn.  278,  64  S.  W.  193— State 
ex  rel.  Jennings  Bros.  Invest.  Co.  v.  Arm- 
strong, 19  Utah,  126,  56  Pac.  1076— Hen- 
nessy  v.  Douglas  County,  09  Wis.  151,  74  N. 
W.  983. 

580.  Notice  of  the  time  and  place  of  the 
first  meeting  of  the  state  board  for  the 
equalization  of  the  shares  of  incorporated 
banks,  given  by  the  provisions  of  Ohio  Rev. 
Stat.  §  2808,  designating  the  time  and  place 
for  such  meeting,  is  sufficient  notice  to  any 
banks  which  may  be  affected  by  its  action, 
although  such  action  may  be  taken  at  a 
meeting  of  the  board  held  after  it  has  ad- 
journed without  fixing  a  date  for  a  subse- 
quent meeting.  Lander  v.  Mercantile  Nat. 
Bank,  186  U.  S.  458,  22  Sup.  Ct.  Rep.  908, 

46:  1247 

581.  The  members  of  a  state  board  of 
equalization  and  assessment  should  not  be 
subjected  to  a  cross-examination,  in  a  pro- 
ceeding for  equitable  relief  against  the  tax- 
ation of  railroad  property,  with  regard  to  the 
operation  of  their  minds  in  arriving  at  the 
valuation  of  such  properfy  for  tax  purposes. 


Chicago,  B.  ft  Q.  R.  Co.  y.  Babcock,  204 
U.  S.  585,  27  Sup.  Ct.  Rep.  326,    51:63S 

Retrospective      assessments ;      omitted 
taxes. 

Due  Process  in  Assessing  Omitted 
Property,  see  Constitutional  Iayi, 
731,  742. 

See  also  supra,  513,  514. 

.  582.  A  statute  subjecting  to  taxation  lands 
which  have  escaped  taxation  in  prior  years 
is  valid.  Winona  &  St.  P.  lojid  Co.  v.  Min- 
nesota, 159  U.  S.  526,  16  Sup.  Ct  Rep. 
83,  40: 247 

583.  There  is  no  invalidity  in  the  fact  that 
taxes  are  additional  assessments  for  prior 
years.  United  States  Trust  Co.  v.  New 
Mexico,  183  U.  S.  535,  22  Sup.  Ct.  Rep.  172, 

46:315 
Cited  in  Yasoo  ft  M.  Valley  B.  Co.  v.  Adams,  81 
Miss.  114,  32  So.  937. 

584.  The  omissions  of  the  taxing  officers  of 
the  state,  in  previous  years,  to  assess  the 
property  in  question,  cannot  control  the  duty 
imposed  by  law  upon  tiieir  successors,  or  the 
power  of  the  legislature,  or  the  legal  con- 
struction of  a  statute  under  which  an  exemp- 
tion is  claimed.  Vicksburg,  8.  ft  P.  R.  Co.  v. 
Dennis,  116  U.  S.  665,  6  Sup.  Ct.  Rep.  625. 

29:770 
Cited  In  Winona  ft  8t.  P.  Land  Co.  v.  Minof- 
sota,  159  n.  8.  529,  40  L.  ed.  249,  16  Sup. 
Ct.  Rep.  83 — State  Tax  Comrs.  v.  HoUldiy. 
150  Ind.  250.  42  L.R.A.  838,  49  N.  E.  14— 
i  Yasoo  ft  M.  Valley  R.  Co.  v.  Adams,  81  Mln. 
114,  32  So.  937— Adams  v.  Kuykendall,  83 
Miss.  505,  35  So.  830 — Western  Ins.  Co.  v. 
Ratterman,  46  Ohio  St.  176,  2  L.R.A.  563, 
19  N.  E.  660 — Hibernian  Benev.  Soc  t. 
Kelly,  28  Or.  197,  80  L.R.A.  171,  52  Am.  8t 
Rep.  769,  42  Pac.  8. 

585.  Retrospective  taxation  cannot  go  back 
beyond  the  time  when  the  particular  prop- 
erty became  legally  taxable.  Wagoner  t. 
Evans,  170  U.  S.  588,  18  Sup.  Ct  Rep. 
730,  42: 1154 

586.  A  provision  for  the  assessment  of  pre 
viously  omitted  property  by  an  auditor, 
without  directing  him  to  act  upon  actnal 
view  or  providing  for  revision  by  a  board 
of  equalization,  while  such  view  and  re- 
vision are  provided  in  case  of  the  assessment 
of  property  generally  by  county  assessors, 
does  not  infringe  the  constitutional  rights 
of  the  property  owner.  Winona  ft  St  P. 
Land  Co.  v.  Afinnesota,  159  U.  S.  526,  16 
Sup.  Ct.  Rep.  83,  40:  247 
Cited  in  Yasoo  ft  M.  Valley  B.  Co.  v.  Adams. 

81  Miss.   114,   32   So.  937. 

Reassessment. 

587.  A  new  assessment  made  by  a  state 
legislature  may  include  interest  upon  the 
unpaid  part  of  the  old  assessment  and  part 
of  the  expenses  of  levying  it.  Spencer  v. 
Merchant,  125  U.  S.  345,  8  Sup.  Ct  R^p 
921,  31:763 
Cited  in  Parsons  v.  District  of  Columbia.  170 

U.  S.  54.  42  L.  ed.  946,  18  Snp.  Ct.  Rep.  921 
—Lombard  v.  West  Chicago  Park,  181  U.  ^' 
42,  45  L.  ed.  737,  21  Sup.  Ct.  Rep.  507— 
NnRhvllle,  C.  ft  St  L.  R.  Co.  v.  Taylor,  3« 
B^d.  183— Hagner  v.  Hall.  10  App.  DIt.  5S4. 
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42  N.  T.  Siipp.  63 — Litchfield  ▼.  Brooklyn, 
13  Misc.  696,  34  N.  Y.  Supp.  1090 — Nottage 
▼.  Portland.  35  Or.  557,  76  Am.  St.  Rep.  513, 
58  Pac.  883 — Frederick  v.  Seattle,  18  Waab. 
434,  43  Pac  864. 

588.  The  erasure  and  interlineation  in  an 
assessment  roll,  made  nearly  twelve  months 
after  it  was  completed  and  deposited  in  the 
register's  office,  and  after  the  lots  not  as- 
sessed had  passed  into  the  ownership  of  a 
bona  fide  purchaser,  is  an  unauthorized  and 
improper  alteration,  and  not  a  reassessment. 
Lyon  Y.  Alley,  130  U.  S.  177,  9  Sup.  Ct.  Rep. 
480,  32: 899 

/.  JPeraons  Liable, 

Right  of  Occupant  to  Acquire  Title  at  Tax 
Sale,  see  infra,  698. 

Conclusiveness  of  Judgment  as  to,  see  Judg- 
ment, 651. 

Life  Tenant's  Duty  to  Pay  Taxes,  see  Life 
Tenants,  7. 

Rights  and  Liabilities  of  Parties  to  Mort- 
gage as  to,  see  Mortgage,  126-128. 

Duty  of  Partner  in  Position  to  Pay  Taxes, 
see  Partnership,  126. 

589.  Where  a  vendee  takes  possession  of 
land  under  a  contract  to  purchase,  he  is 
liable  for  the  taxes  subsequently  levied. 
Bradford  y.  Union  Bank,  13  How.  57, 

14:49 
Cited  In  Thompson  v.  Noble,  108  Mich.  29,  66 
N.  W.  746. 

590.  Under  the  act  of  Congress  of  Feb- 
ruary 25,  1804,  a  purchaser  of  real  estate  in 
Alexandria  is  not  personally  liable  for  ar- 
rears of  taxes  assessed  before  his  purchase. 
Alexandria  v.  Preston,  8  Cranch,  53,    3:  485 

g.  Tender;  Payment;  Diedfiarge. 

!•  In  General. 

Am  Prerequisite  to  Redemption  from  Tax 
Sale,  see  infra,  715. 

Necessity  of  Tendering  Purchaser  Amount 
Paid  on  Setting  Aside  Tax  Sale,  see 
infra,  706. 

Effect  of  Payment  on  Title  by  Adverse  Pos- 
session, see  Adverse  Possession,  196, 
197. 

Payment  as  Condition  of  Relief  against 
Cloud  on  Title,  see  Cloud  on  Title,  56. 

Impairing  Obligation  of  Contract  to  Receive 
Bank  Notes  in  Payment,  see  Constitu- 
tional Law,  1441,  1442. 

Impairing  Obligations  of  Contract  as  to 
Paying  Tax  with  Bank  Notes,  see  Con- 
stitutional Law,  1511, 1512. 

State  Decision  as  to  What  is  Legal  Tender 
for  Taxes  as  Binding  On  Federal  Courts, 
see  Courts,  1865. 

Presumption  of  Payment,  see  Evidence,  828. 

Tax  Receipts  as  Evidence  of  Payment,  see 
Evidence,  1222. 

Tender  or  Payment  of  Federal  Tax,  see  In- 
ternal Revenue,  V  b. 

Repeal  of  Statute  as  to,  see  Statutes,  634. 


Necessity,  requisites,  and  snfficlency  of 
tender. 

Necessity  of  Paying  or  Tendering  Por- 
tion of  Tax  Equitably  Due  before 
Suing  to  Enjoin,  see  Injunction, 
171-179. 

Of  payment  of  Federal  Tax,  see  In- 
ternal Revenue,  V.  b. 

As  to  Repeal  and  Construction  of  Law 
Making  Bank  Notes  Receivable  for 
State  Debts  and  Taxes,  see  Pay- 
ment, 71,  72. 

591.  A  corporation  is  not  in  default  in  not 
tendering  such  sum  as  may  be  legally  due 
for  taxes,  when  the  different  classes  of  prop- 
erty assessed  are  not  distinct  and  separable, 
and  a  part  of  it  is  not  liable  to  taxation. 
Santa  Clara  County  v.  Southern  P.  R.  Co. 
118   U.    S.    394,   6    Sup.   Ct.   Rep.    1132, 

30:  118 

592.  A  lawful  tender  of  payment  of  taxes 
is  equivalent  to  actual  payment,  and  de- 
prives the  collecting  officer  of  all  authority 
for  further  action,  and  makes  every  subse- 
quent step  illegal  and  void.  Poindexter  v. 
Greenhow,  114  U.  S.  270,  5  Sup.  Ct.  Rep. 
903  962  29:  185 
Royall  v!  Virginia,  116  U.  S.  572,  6  Sup  Ct. 

Rep.  510,  29:  735 

Cited  in  White  v.  Greenhow,  114  U.  8.  308,  29 
L.  ed.  199,  5  Sup.  Ct.  Rep.  923 — Allen  ▼. 
Baltimore  &  O.  R.  Co.  114  U.  S.  314,  29 
L.  ed.  201,  5  Sup.  Ct.  Rep.  924 — Cbaffin  v. 
Taylor,  116  U.  S.  670,  29  L.  ed.  728,  6  Sup. 
Ct.  Rep.  618 — Re  Ayers,  123  U.  S.  495,  81  L. 
ed.  226,  8  Sup.  Ct  Rep.  164 — McGahey  v.  Vlr- 
ITlnla,  185  U.  S.  664,  34  L.  ed.  805,  10  Sup. 
Ct.  Rep.  972 — Poindexter  v.  Greenhow,  25 
Fed.  663 — Leet  v.  Armbruster,  143  Cal.  670, 
77  Pac.  653 — Bourquln  v.  Bourquln,  120  Ga. 
120,  47  S.  E.  639 — Mallan  Bros.  v.  Brans- 
ford,  86  Va.  678,  10  S.  E.  977. 

592a.  It  is  no  objection  to  a  state  law  that 
it  requires  an  assessment  to  be  collected  in 
gold  and  silver  coin.  The  acts  of  Congress 
making  the  notes  of  the  United  States  a 
leeal  tender  do  not  apply  to  involuntary  con- 
tributions exacted  by  a  state.  Hagar  v. 
Reclamation  Dist.  No.  108,  111  U.  S.  701, 
4  Sup.  Ct.  Rep.  663,  28:  569 

593.  The  clause  in  the  act  of  February  25, 
1862,  making  United  States  notes  a  legal 
tender  for  debte,  has  no  reference  to  taxes 
imposed  by  stete  authority.  It  relates 
only  to  debte  in  the  ordinary  sense  of  the 
word,  arising  out  of  simple  contracte,  or 
contracts  by  specialty,  which  include  judg- 
mente  and  recognizances.  Lane  County  v. 
Oregon,  7  Wall.  71,  19:  101 
Cited  in  Hepburn  v.  GrUwold,  8  Wall.  607,  19 

L.  ed.  521 — Legal  Tender  Cases,  12  Wall. 
624,  20  L.  ed.  336 — Meriwether  v.  Garrett, 
102  U.  S.  513,  26  L.  ed.  205 — Hnpar  v. 
Reclamation  Dlst.  No.  108,  111  U.  S.  707,  28 
L.  ed.  571,  4  Sup.  Ct.  Rep.  663— United 
States  V.  Pacific  R.  Co.  4  Dill.  67,  Fed.  Cas. 
No.  15,983 — Reclamation  Dlst.  No.  108  v.  Ha- 
gar, 6  Sawy.  571,  4  Fed.  367 — Crabtree  v. 
Madden,  4  C.  C.  A.  413,  12  U.  S.  App. 
169,  54  Fed.  431 — Bolden  v.  Jensen,  69  Fed. 
746~Hulltt  V.  Bell,  85  Fed.  103— McCas- 
kell  V.  State,  53  Ala.  513 — Powers  ▼.  De- 
catur, 54  Ala.  217 — State  v.  Travelers   Ins. 
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Co.  70  Conn.  602,  60  Am.  St.  Rep.  138,  40 
Atl.  463 — Danforth  v.  McCook  County,  11 
S.  I>.  2G4,  74  Am.  St.  Rep.  808,  70  N.  W. 
940 — State  v.  Southwestern  R.  Co.  70  Ga.  33 
— Hardenbrook  v.  Llgonler,  95  Ind.  73 — Du- 
buque V.  Illinois  C.  R.  Co.  39  Iowa,  62 — 
StafTord  County  v.  First  Nat.  Bank,  48  Kan. 
503,  30  Pac.  22— VIcksburg,  S.  &  P.  R.  Co.  v. 
Traylor,  104  La.  293,  29  So.  141 — Baltimore 
&  O.  R.  Co.  V.  State,  36  Md.  545— Faribault 
V.  Mlsener.  20  Minn.  403,  Gil.  347— State  v. 
Piazza,  66  Miss.  429,  6  So.  316 — Nebraska 
City  ▼.  Nebraska  City  Hydraulic  Gaslight  & 
Coke  Co.  9  Neb.  346,  2  N.  W.  870— Clark  v. 
Nevada  Land  Mln.  Co.  6  Nev.  208 — State  v. 
Yellow  Jacket  S.  Mln.  Co.  14  Nev.  250— 
First  Nat.  Bank  v.  Peterborough,  56  N.  H. 
42,  22  Am.  Rep.  416 — Boody  v.  Watson,  64 
N.  H.  168,  9  Atl.  794— New  York  v.  McLean, 
67  A  pp.  Div.  604,  68  N.  Y.  Supp.  606 — State 
V.  Multnomah  County,  13  Or.  297,  10  Pac. 
635 — McKeesport  v.  Fldlor,  147  Pa.  539,  23 
Atl.  799 — Mercantile  Trust  &  D.  Co.  v.  Mel- 
lon, 196  Pa.  177,  46  Atl.  308 — Morlmura,  A. 
&  Co.  V.  Traeger,  8  Northampton  Co.  Rep.  9 
— Ancona  v.  Becker,  14  Pa.  Co.  Ct.  77 — 
Dixon  y.  Kennett  Square,  19  Pa.  Co.  Ct.  415 
— Mercantile  Tru.st  &  D.  Co.  v.  Mellon,  .20 
Pa.  Co.  Ct.  20 — Ancona  v.  Becker,  3  Pa.  Diet. 
R.  88 — Dixon  v.  Entrlken,  6  Pa.  Dlst.  R. 
448 — Mercantile  Trust  &  D.  Co.  v.  Mellon, 
28  Plttsb.  L.  J.  N.  S.  86 — Com.  use  of  Cham- 
beraburg  y.  Mahon,  12  Pa.  Super.  Ct.  624 — 
McKeesport  v.  Fldler,  147  Pa.  539,  29  W.  N. 
C.  537,  23  Atl.  799— Bridges  ▼.  Reynolds,  40 
Tex.  210 — Harris  y.  Larsen,  24  Utah,  147, 
66  Pac.  782. 

State  scrip  or  coupons  receivable  for 
taxes. 

Impairment  of  Obligations  of  Contract 
to  Receive  Coupons  in  Payment,  see 
Constitutional  Law,  1534. 

Payment  in  Coupons  of  State  Bonds,  see 
Constitutional  Law,  1343-1349. 

Distraint  after  Tender  as  Presenting 
Federal  Question,  see  Courts,  531, 
532. 

State  Decision  as  Binding  on  Federal 
Court,  see  Courts,  1866. 

Right  to  Tender  Coupons  as  Restricted 
to  Taxpayers,  see  also  Injunction, 
204. 

Compelling  Officers  to  Receive  Coupons 
m  Payment,  see  Mandamus,  23. 

Mandamus  to  Compel  Reception  of  Cou- 
pons in  Payment,  see  Mandamus, 
163,  164. 

Sufficiency  of  Allegations  as  to  Tender 
of  Coupons,  see  Pleading,  742. 

Removal  to  Federal  Court  of  Suit  Re- 
lating to,  see  Removal  of  Causes, 
231,  232. 

Replevin  for  Property  Distrained  after 
Tender  of  Coupons,  see  Replevin,  5. 

Amenability  of  State  Officer  to  Suit  to 
Compel  Reception,  see  States,  281. 

Partial  Invalidity  of  Statute  as  to,  see 
Statutes,  79. 

See  also  Constitutional  Law,  1111-1113, 
1117. 

594.  Under  the  laws  of  Virginia  an  as- 
sessment made  by  law  a  condition  precedent 
to  obtaining  a  license  for  pursuing  a  pro- 
fession is  payable  in  coupons  of  bonds  is- 
sued by  the  state,  being  within  the  meaning 


of  the  words,  "taxes,  debts,  dues,  and  de- 
mands due  the  state,"  as  used  in  the  act 
of  March  30,  1871.  Royall  v.  Virginia,  116 
U.  S.  572,  6  Sup.  Ct.  Rep.  510.  29:735 
Antoni  v.  Greenhow,  107  U.  S.  769.  2  Sup. 

Ct.  Ren.  91,  27:  468 

Distinguished  In  Polndexter  ▼.  Greenhow,  114 

U.  S.  299,  20  L.  ed.  195,  5  Sup.  Ct.  Rep.  90a 

Cited  In  Polndexter  y.  Greenhow,  114  U.  S. 
278,  29  L.  ed.  188,  5  Sup.  Ct.  Rep.  903— 
Moore  v.  Greenhow,  111  U.  S.  340,  29  L.  ed 
240,  5  Sup.  Ct.  Rep.  1020— Sands  t.  Kd- 
munds,  116  U.  S.  587,  29  I.,  ed.  740,  6  Sup. 
Ct.  Rep.  516— Stewart  v.  Virginia,  117  T.  S. 
614,  29  L.  ed.  1006.  6  Sup.  Ct.  Rep.  922- 
McGahey  v.  Virginia,  135  U.  S.  668.  34  L 
ed.  306,  10  Sup.  Ct.  Rep.  072 — Baltimore  k 
O.  R.  Co.  V.  Allen.  17  Fed.  174— Parsons 
V.  Marye,  23  Fed.  115 — Virginia  Coupon 
Cases,  25  Fed.  662. 

595.  A  holder  of  the  tax  receivable  cou- 
pons of  Virginia  issued  under  the  law  of 
1871  or  the  law  of  1879,  who  tenders  them  m 
payment  of  taxes  or  dues  to  the  state,  has 
the  right  to  be  free  from  molestation  in  per- 
son or  goods  on  account  of  such  taxes  or 
dues,  and  may  vindicate  such  right  in  all 
lawful  modes  of  redress.  McGahey  v.  Vir- 
ginia, 135  U.  S.  662,  10  Sup.  Ct.  Rep.  972, 

34:304 
Cited  In  Shelton  ▼.  Piatt,  139  U.  8.  600,  35  L. 
ed.  278,  11  Sup.  Ct.  Rep.  646 — McCuUough  t. 
Virginia,  172  U.  8.  106,  43  L.  ed.  383,  19 
Sup.  Ct.  Rep.  134 — Parsons  v.  Slaughter,  tw^ 
Fed.  878— Com.  v.  Chaffln,  87  Va.  646.  12  S. 
B.  972— Com.  v.  McCul lough,  90  Va.  598.  19 
S.  E.  114 — Oshkosh  Waterworks  Co.  v.  Osli 
kosh,  109  Wis.  222,  95  Am.  St.  Rep.  870.  1S5 
N.  W.  370. 

596.  Although  the  right  to  have  couponi 
received '  in  payment  of  taxes  is  founded  on 
a  contract  with  the  state,  the  only  moiic 
of  redress,  in  case  of  any  disturbance  or  dis- 
possession of  property,  or  for  other  legal 
rights  based  on  such  violation  of  the  con- 
tract, is  to  have  a  judicial  determination,  in 
a  suit  between  individuals,  of  the  invalidity 
of  the  law  under  the  color  of  which  the 
wrong  has  been  committed.  No  direct  action 
for  the  denial  of  the  right  secured  by  the 
contract  will  lie.  Carter  v.  Greenhow,  114 
U.    S.    317,    5    Sup.    Ct.    Rep.    928,   962. 

29:  202 
Cited  In  Pleasants  v.  Greenhow,  114  U.  S.  324. 
29  L.  ed.  204,  5  Sup.  Ct.  Rep.  931— Re  Ayffs. 
123  U.  S.  504,  31  L.  ed.  229.  8  Sup.  Ct.  R  !' 
164 — McGahey  v.  Virginia,  135  TT.  S.  677. 
34  L.  ed.  309.  10  Sup.  Ct.  Rep.  1>72-Mc('nl 
lough  V.  Virginia,  172  U.  S.  100,  43  U  ed. 
383,  19  Sup.  Ct.  Rep.  134— DeCamart  v. 
Brooke,  135  Fed.  388. 

597.  The  Virginia  law  of  1871  as  to  tV 
funding  and  payment  of  the  public  dcM 
constitutes  a  contract  between  the  state  aivl 
the  holders  of  the  bonds  and  coupons  is<«iird 
under  it,  and  the  holders  of  such  coiip^r> 
may  use  them  to  pay  state  taxes  and  pu'li' 
dues.  McGahey  v.  Virginia,  135  U.  S.  6fi2, 
10  Sup.  Ct.  Rep.  972,  34:  304 

528.  Tax  receivable  coupons  of  Virginia 
are  not  receivable  for  taxes  levied  for  \^f 
state  literary  fund  to  maintain  public* 
schools,  the  state  tax  act  haying  required 
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~taxes  for  that  purpose  to  be  paid  only  in 
lawful  money  of  the  United  States.  Su<e)i 
tax  act  is,  in  that  respect,  a  valid  law.  Mc- 
-Gahey  v.  Virginia,  135  U.  S.  662,  10  Sup. 
Ct.  Rep.  972,  34:  304 

599.  A  holder  of  the  revenue  bond  scrip. 
issued  under  the  act  of  the  legislature  of 
South  Carolina  of  March  2,  1872,  in  ex- 
change for  the  bonds  of  the  Blue  Ridgo 
Railway  Company,  guaranteed  by  the  state, 
has  no  legal  right  to  have  such  scrip  received 
for  taxes,  unless  he  owes  taxes  for  which  it 
IS  receivable.  There  is  no  breach  of  contract 
until  it  has  been  tendered  for  taxes  due 
from  the  holder,  and  has  been  refused.  Ha- 
,good  V.  Southern,  117  U.  S.  52,  6  Sup.  Ct. 
Rep.  608,  29:  805 
edited  In  Yale  College  y.  Sanger,  62  Fed.  182 — 

Wesley  y.  Eells,  90  Fed.  166. 

*riine. 

For  Payment  of  Federal   Tax,  see  In- 
ternal Revenue,  261. 

600.  The  question  of  time  in  the  payment 
•of  taxes  is  one  which  may  be  waived  by  the 
public  authorities,  and  an  objection  to  de- 
lay is,  in  law  and  in  fact,  waived  by  the 

eceipt  and  retention  of  the  money.  McHenry 
V.  Alford,  168  U.  S.  651,  18  Sup.  Ct.  Rep. 
242,  42: 614 

Application. 

601.  A  sum  paid  into  court  in  a  suit 
against  a  corporation  for  unpaid  taxes  should 
be  applied  on  the  principal  and  interest  ad- 
mitted to  be  due,  if  more  than  the  interest 
admitted  to  be  due,  instead  of  applying  it 
All  on  a  larger  amount  of  interest  actually 
due,  where  this  would  leave  the  whole  prin- 
cipal subject  to  a  higher  rate  of  interest  as 
ji  penalty.  Attorney  General  v.  Western 
TJ.  Teleg.  Co.  (Massachusetts  v.  Western  U. 
Teleg.  Co.)  141  U.  S.  40,  11  Sup.  Ct.  Rep. 
S89,  35:  628 

]>i8cliarge. 

602.  A  payment  of  the  arrears  of  taxes 
due  from  a  railroad  company  under  Dak. 
act  March  9,  1883,  which  by  the  act  of  1889 
is  made  a  condition  of  the  acceptance  of  the 
terms  of  that  act,  operates  to  discharge  all 
claims  for  taxes  assessed  under  any  law  for 
the  year  for  which  such  payment  is  made. 
McHenry  v.  Alford,  168  U.  S.  651,  18  Sup. 
Ct.    Rep.   242,  42:  614 

nifrhts  of  stranger  paying  tax. 

603.  Where  taxes  on  lands  were  the  debt 
of  the  defendants  to  pay,  their  refusal  or 
neglect  to  pay  them  does  not  authorize  a 
contestant  of  their  title  to  make  them  its 
debtor  by  stepping  in  and  paying  the  taxes 
for  them,  without  being  requested  so  to  do. 
Iowa  Homestead  Co.  v.  Des  Moines  Nav. 
A  R.  Co.  (Iowa  Homestead  Co.  v.  Vallev  R. 
Co)  17  Wall.  153,  21:  6?2 
Criticised  in  Garri^nn  v.  Knight,  47  Iowa,  528. 

Disiingvished  in  Trvine  v.  Angus,  35  C.  C.  A. 
506.  93  Ted.  634. 

Citetl  In  liltchfleld  v.  Wobster  County,  101  U.  S. 
778.  25  L.  ed.  027 — Stryker  v.  Goodnow 
(Strvkor  v.  Crane)  123  U.  S.  520,  81  L.  ed. 
105,  8  Sup.  Ct.  Rep.  203 — Litchfield  v.  Good- 


now (Litchfield  V.  Crane)  123  U.  S.  551,  31 
L,  ed.  201,  8  Sup.  Ct.  Rep.  210 — Deposit 
Bank  v.  Frankfort,  191  U.  S.  519.  48  L.  ed. 
284,  24  Sup.  Ct.  Rep.  154— Sherman  v.  Sav- 
ery,  2  McCrary,  119,  2  Ked.  516 — Irvine  v. 
Anj?U8,  84  Fed.  131 — Dexter,  II.  &  Co.  v.  Say- 
ward,  84  Fed.  302— Bender  v.  King,  111  Fed. 
67— McCloy  v.  Arnett,  47  Ark.  407.  2  S.  >V. 
71— Clark  v.  Knox,  32  Colo.  346,  76  Pac.  372 
— Garrlgan  v.  Knight,  47  Iowa,  527 — Amer- 
ican Emigrant  Co.  v.  Iowa  R.  Land  Co.  52 
Iowa,  328,  3  N.  W.  88— Goodnow  v.  Litch- 
field, 59  Iowa,  229,  9  N.  W.  107 — Goodnow  v. 
Stryker,  61  Iowa,  262,  16  N.  W.  486 — 
Goodnow  V.  Stryker,  62  Iowa,  226,  14  N.  W. 
345 — Goodnow  v.  Plumbe,  64  Iowa,  673,  21 
N.  W.  133 — Goodnow  v.  Wells,  67  Iowa,  656, 
25  N.  W.  864 — Goodnow  v.  Burrows,  74  Iowa, 
252,  23  N.  W.  251— Blbblns  v.  Clark.  00 
Iowa.  240,  29  L.R.A.  286,  57  N.  W.  884— 
Dowell  V.  Portland,  13  Or.  252,  10  Pac.  308. 


2.  Recovery  Bcufk  of  Taxes  Paid, 

Federal  Question  as  to,  see  Appeal  and  Er- 
ror, 1008. 

Annual  Reports  of  Railroad  Company  as 
Evidence  of  Illegal  Taxation,  see  Evi- 
dence, 1403. 

Allowing  Interest  on  Amount  Exacted,  see 
Interest,  13,  14. 

Internal  Revenue  Taxes,  see  Internal  Rev- 
enue, VII. 

Bar  of  Limitations,  see  Limitation  of  Ac- 
tions, 509,  510. 

See  also  supra,  125,  574,  603;  District  of 
Columbia,  21. 

Editorial  note. 

[Right  to  recover  money  paid  for  illegal 
taxes  after  it  has  been  disbursed,  paid  over 
or  distributed.     11  L.RJ^.(N.S.)   1104.] 

What  recoverable. 

Internal  Revenue  Tax,  see  Internal  Rev- 
enue, VII. 

604.  An  action  at  law  will  lie  for  taxes 
paid,  only  where  the  assessment  is  wholly 
void  or  void  with  respect  to  separable  por- 
tions. Overvaluation  is  not  ground  of  ac- 
tion for  the  excess  of  taxes.  Stanley  v. 
Albanv  County,  121  U.  S.  535,  7  Sup.  Ct. 
Rep.  1234,  30: 1000 
Cited   In    Powder   River   Cattle   Co.   v.    Cnster 

Cormtr,  4o  Fed.  327 — Chamberlain  v.  Walter, 
60  Fed.  790— Yazoo  &  M.  Valley  R.  Co.  v. 
Adams,  77  Mlas.  779,  25  So.  355 — DawBon  v. 
Insurance  Co.  of  N.  A.  46  Phlla.  Leg.  Int.  4, 
6  Pa.  Co.  Ct.  219 — Griindv  County  v.  Tennes- 
see Coal,  Iron  &  R.  Co.  94  Tenn.  305,  29  8. 
W.    116. 

605.  Mere  irregularities  in  the  assessment 
will  not  avail  to  support  the  recovery  back 
of  alle«red  illegillv-exacted  taxes.  Bailev  v. 
New  York  C.  &  H.  R.  R.  Co.  22  Wall.  604, 

22:  840 
died  In  German  Sav.  Bank  v.  Archbo^d.  15 
Platchf.  401,  Fed.  Cas.  No.  5..364— United 
States  V.  Myers,  S  Ilnfches,  245,  Fed.  Cas. 
No.  15.846 — Sinking?  Fund  Comrs.  v.  Bnckner, 
48  Fed.  541 — Carton  v.  Uinta  County,  10 
Wyo.  435,  69  Pac.   1013. 

606-7.  A  person  who  voluntarily  pays  a 
tax  cannot  recover  it  back  on  subsequent 
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failure  to  maintain  title  in  the  thing  taxed. 
Litchfield  v.  Webster  County,  101  U.  S.  773, 

25:  925 
Di8iingui8hed  In  Sparks  y.  Lowndes  County,  08 
Ga.  287,  25  S.  E.  426. 

Cited  in  Irvine  ▼.  Angus,  84  Fed.  131 — Good- 
now  V.  Wells,  67  Iowa,  656,  26  N.  W.  864 
— State  y.  New  England  Mut.  Ins.  Co.  43 
La.  Ann.  144,  8  So.  888. 

—  Editorial  note. 

When  ta^cea  illegally  assessed  can  be  re- 
covered back.  21:  63 

Payment    nnder    protest    or   duress. 

Internal    Revenue   Taxes,   see    Internal 
Revenue,  VII. 

608.  The  payment  of  taxes  on  lands,  where 
no  warrant  had  been  issued,  and  no  pro- 
ceedings taken,  and  none  could  be  taken  for 
several  months  for  their  collection,  without 
protest  or  objection,  and  after  readjustment 
and  reduction  of  the  taxes  obtained  by  the 
company  on  whose  lands  they  had  been  as- 
sessed, and  after  a.  correction  therein  was 
made  at  the  request  of  the  company's  agent, 
who  wrote  to  the  commissioners  that  if  the 
correction  was  made  the  taxes  would  be  paid, 
— is  not  a  payment  under  duress.  Little  v. 
Bowers,  134  U.  S.  547,  10  Sup.  Ct.  Rep. 
620,  33:  1016 

609.  In  Kansas,  one  who  pays  the  amount 
of  taxes  for  which  land  has  been  sold,  with- 
out protest  and  without  being  aware  of  any 
illegality  in  the  tax,  in  order  to  redeem, 
cannot  recover  back  the  moneys  so  paid,  al- 
though the  tax  was  afterwards  adjudged 
illegal.  Lamborn  v.  Dickinson  County,  97 
U.  S.  181,  24:  926 
Cited  in  Little  v.  Bowers,  184  U.  S.  554,  33  L. 

ed.  1019,  10  Sup.  Ct.  Rep.  620 — Wilson  v. 
Haley  Live  Stock  Co.  153  U.  S.  47,  38  L.  ed. 
631,  14  Sup.  Ct.  Rep.  768 — United  States  v. 
Edmondston,  181  U.  S.  509,  45  L.  ed.  976,  21 
Sup.  Ct.  Rep.  718 — Utermehle  y.  Norment, 
197  U.  S.  56,  49  L.  ed.  662,  25  Sup.  Ct.  Rep. 
291 — ^Allen  y.  Galloway,  30  Fed.  467 — Gran- 
nlss  y.  Cherokee  Twp.  47  Fed.  429 — Prichard 
y.  Sweeney.  109  Ala.  658,  19  So.  730— Rich- 
ardson y.  I>enver,  17  Colo.  402,  30  Pac.  333 — 
Hill  y.  District  of  Columbia,  7  Mackey,  485— 
First  Nat.  Bank  y.  Americus,  68  Ga.  123,  45 
Am.  Rep.  476 — Howard  County  v.  Armstrong, 
91  Ind.  533 — Indianapolis  v.  Vajen,  111  Ind. 
246,  12  N.  B.  311 — Dickinson  County  v.  Na- 
tional Land  Co.  23  Kan.  202 — Thlmes  v. 
Stumpff,  33  Kan.  60,  5  Pac.  431 — ^Atchison,  T. 
&  S.  P.  R.  Co.  y.  Atchison,  47  Kan.  716. 
28  Pac.  1000 — Pomeroy  v.  Graham  County,  6 
Kan.  App.  402,  50  Pac.  1094 — Weston  v. 
Luce  County,  102  Mich.  533,  61  N.  W.  15 — 
Bowman  y.  Boyd,  21  Nev.  290,  30  Pac.  823 
— Cerbat  Mln.  Co.  v.  State,  29  Hun,  83— 
Valley  R.  Co.  y.  Lake  Erie  Iron  Co.  46 
Ohio  St.  50,  1  L.R.A.  414,  18  N.  E.  486 — 
Davie  v.  Galveston,  16  Tex.  Civ.  App.  18,  41 
S.  W.  145 — Carton  v.  Uinta  County,  10  Wyo. 
438,  69  Pac.  1013. 

610.  The  payment  of  taxes  under  a  writ- 
ten protest  that  they  were  illegal,  and  that 
a  suit  would  be  brought  to  recover  them 
back,  but  without  any  demand  for  or  ef- 
fort to  collect  the  same,  does  not  make  the 
payment  a  compulsory  one  in  such  sense  as 
to  give  the  party  paying  the  right  to  re- 
cover back  the  amount  hereof,  in  the  ab- 


sence of  a  statute  giTinff  the  right  of  re- 
covery in  such  cases.  Union  P.  R.  Co.  v. 
Dodge  County,  98  U.  S.  541,  25: 19S 

Criticiged  in  Rumford  Chemical  Works  v.  Raj, 
19  R.  I.  460,  34   Atl.  814. 

Cited  In  Little  v.  Bowers,  134  U.  S.  554.  33  L 
ed.  1019,  10  Sup.  Ct.  Rep.  620 — United  Stale* 
v.  Edmondston,  181  U.  S.  509.  45  L.  ed.  976. 
21  Sup.  Ct.  Rep.  718 — Chesebrough  v.  United 
States,  192  U.  S.  2G0,  48  L.  ed.  435,  24  Sup. 
Ct.  Rep.  262 — Oceanic  Steam  Nav.  Co.  t. 
Tappan,  16  Blatchf.  SOI,  Fed.  Cas.  No.  10,- 
405 — Balfour  v.  Portland,  28  Fed.  739— 
Grannlss  v.  Cherokee  Twp.  47  Fed.  429— 
Bank  of  Kentucky  v.  Stone,  88  Fed.  390— 
Western  Ranches  v.  Custer  County,  89  Fed. 
581 — Christie-Street  Commission  Co.  y.  Unit- 
ed States,  126  Fed.  995 — Prichard  v.  Sween- 
ey, 109  Ala.  658,  19  So.  730 — Richardson  t. 
Denver,  17  Colo.  402,  30  Pac.  333 — George- 
town College  v.  District  of  Columbia,  Ms^ 
Arth.  &  M.  45 — Hill  v.  District  of  Columblt, 
7  Mackey,  485— Crawford  y.  Bradford,  23 
Fla.  406,  2  So.  782— First  Nat.  Bank  t. 
Americus,  68  Ga.  123,  45  Am.  Rep.  476— 
Hoke  y.  Atlanta,  107  Ga.  420,  33  S.  E.  412 
— Conklingr  v.  Springfield,  182  111.  423,  24  N. 
E.  67 — Walser  v.  Board  of  Education,  160 
111.  276,  31  L.R.A.  331,  43  N.  E.  346- 
Otls  y.  People,  196  HI.  546.  63  N.  E.  1053- 
Chicago  y.  Fidelity  Sav.  Bank,  11  111.  Appi 
171 — Conkling  v.  Springfield,  19  111.  App. 
169 — Connecticut  Mut.  L.  Ins.  Co.  v.  Stewart 
95  Ind.  591 — Indianapolis  v.  VaJen,  111  Ind. 
246,  12  N.  E.  311 — Dickinson  County  v.  Na- 
tional Land  Co.  28  Kan.  203 — Atchison,  T. 
ft  S.  F.  R.  Co.  y.  Atchison,  47  Kan.  716.  28 
Pac.  1000 — Fuseller  v.  St.  Landry  Parish, 
107  La.  226,  81  So.  678— New  Orleans  ft  N. 
E.  R.  Co.  y.  Louisiana  Constr.  ft  Improv.  Co. 
109  La.  23,  94  Am.  St.  Rep.  ."103,  33  So. 
51 — ^Weston  v.  Luce  County,  102  Mich.  633, 
61  N.  W.  15— Hopkins  v.  Butte  City.  16 
Mont.  108,  40  Pac.  171— Dixon  County  ▼. 
Beardshear,  88  Neb.  891,  56  N.  W.  990— 
Davis  v.  Otoe  County,  56  Neb.  681.  76  N.  W. 
465 — ^Bradley  y.  Laconia,  66  N.  II.  270.  20 
Atl.  381 — Bowman  v.  Boyd,  21  Nev.  290.  30 
Pac.  823 — Cerbat  Min.  Co.  v.  State,  29  Hnn, 
83 — ^United  States  Trust  Co.  v.  New  York 
City,  77  Hun,  191,  28  N.  Y.  Supp.  344— 
Matthews  v.  William  Frank  Brewing  Co.  26 
Misc.  48.  35  N.  Y.  Supp.  241— Union  Ins.  Co. 

-  v.  Allegheny,  101  Pa.  255 — Peebles  v.  Pitts- 
burgh, 101  Pa.  310,  47  Am.  Rep.  714— Bol- 
linger v.  Gettysburg,  6  Pa.  Co.  Ct.  372— 
Union  Ins.  Co.  v.  Allegheny,  40  Phila.  I^s- 
Int.  68— Peebles  v.  Pittsburgh,  40  Phila  Lef. 
Int.  241 — Galveston  City  Co.  v.  Galveston. 
56  Tex.  494 — Houston  v.  Feeser,  76  Tex.  368, 
13  S.  W.  266 — Laredo  v.  Lowry,  4  Tex.  App. 
Civ.  Cas.  (Willson)  i  321— Davie  v.  Galves- 
ton, 16  Tex.  Civ.  App.  18,  41  S.  W.  14:^— 
Raleigh  v.  Salt  Lake  City,  17  Utah,  135.  !» 
Pac.  974 — Rutledge  v.  Price  County,  66  Wis. 
40.  27  N.  W.  819— Carton  y.  UlnU  Connty, 
10  Wyo.  438,  69  Pac  1013. 

611.  Taxes  illegally  imposed  by  a  state  up- 
on a  corporation  engaged  in  interstate  oom- 
merce  and  paid  under  protest,  may  be  re- 
covered in  an  action  brought  in  due  time. 
Pickard  v.  Pullman  Southern  Car  Co.  117  V. 
S.  34,  6  Sup.  Ct.  Rep.  635,  29:  785 
Cited  in  Allen  v.  Pullman's  Palace  Car  Co.  139 

U.  S.  662,  85  L.  ed.  306,  11  Sup.  Ct.  Rep. 
682. 

612.  National  bank  shareholders  who  have 
paid  the  tax  on  their  stock  required  by  the 
New  York  act  of  1866  cannot  recover  back 
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the  tax  without  having  made  affidavit  and 
demand  on  the  assessors  of  the  amount  they 
would  be  entitled  to  deduct  from  the  assess- 
ment of  their  shares,  for  their  bona  fide  in- 
debtedness. Albany  County  v.  Stanley,  105 
U.  S.  305.  26:  1044 

Cited  In  Hills  ▼.  National  Albany  Ezcb.  Bank, 

105  U.  S.  319,  26  L.  ed.  1052— Palmer  v.     .. 

Mahon.  133  U.  S.  665,  33  L.  ed.  774,  10  Sup. 

Ct.  Uep.  324 — Cincinnati  Southern  R.  Co.  v. 

Guentber,  19  Fed.  399 — Powder  River  Cattle 

Co.   V.   Custer  County,  45  Fed.  329— De  La 

Cuesta  V.    Insurance  Co.   of   N.    A.    136  Pa. 

663,  20  Atl.  505 — Dawson  v.   Insurance  Co. 

of    N.    A.    6    Pa.    Co.    Ct.    219 — Dawson    v. 

Insurance  Co.  of  N.  A.  46  Pbila.  Leg.  Int.  4 

— Ward  V.  Alsup,  100  Tenn.  745,  46  S.  W. 

573. 

Remedy  to  recoTer. 

Internal  Revenue  Tax,  see  Internal  Rev- 
enue, VII. 
See  also  Injunction,  186. 

613.  Assumpsit  for  money  had  and  re- 
ceived is  an  appropriate  remedy  to  recover 
back  moneys  illegally  exacted  by  a  collector 
as  taxes  in  all  jurisdictions  where  no  other 
remedy  is  given,  unless  the  tax  is  voluntarily 
paid,  or  some  statutory  conditions  are  an- 
nexed to  the  exercise  of  the  right  to  sue 
which  were  unknown  at  common  law.  Cox 
v.  Lott  (State  Tonnage  Tax  Cases)  12  Wall. 
204,  20: 370 
Cited   in   Northwestern   Lnlon   Packet   Co.    v. 

Mascatine,  45  Iowa,  192. 

614.  The  exclusiveness  of  a  remedy  for  re- 
covering hack  payments  of  illegal,  inequit- 
able, and  unjust  special  taxes  or  assess- 
ments under  Utah  Sess.  Laws  1890,  §  1,  p. 
38,  does  not  extend  to  the  case  of  a  tax 
which  is  wholly  void  and  illegal.  Ogden 
City  v.  Armstrong,  168  U.  S.  2^4,  18  Sup. 
Ct.  Rep.  98,  42:  444 

615.  In  Tennessee  the  remedy  by  suit  to 
recover  back  an  illegal  tax  after  payment, 
provided  for  by  the  statute,  is  exclusive. 
Shelton  v.  Piatt,  139  U.  S.  591,  11  Sup.  Ct. 
Rep.  646,  35:  273 
Cited  In  Meyers  v.  Sblelds,  61  Fed.  716 — Pow- 
der River  Cattle  Co.  v.  Johnson  County,  3 
Wyo.   611,   29   Pac.   361. 

Refunding  payment. 

Internal  Revenue  Tax,  see  Internal  Rev- 
enue, VII. 

616.  The  refunding  of  taxes  to  taxpayers 
of  a  county  or  other  municipal  corporation 
may  be  ordered  by  a  state  legislature;  and 
this  power  infringes  upon  no  provision  of  the 
Federal  Constitution.  Tippecanoe  County 
V.  Lucas,  93  U.  S.  108,  23:  822 
Cited  in  Merlwetber  v.  Garrett.  102  U.  S.  511, 

26  L.  ed.  204 — ERsex  Public  Road  Board  v. 
Skinkle,  140  U.  S.  340,  35  L.  ed.  448,  11 
Sup.  Ct.  Rep.  790 — Worcester  v.  Worcester 
Consol.  Street  R.  Co.  196  U.  S.  550,  49  L.  ed. 
596,  25  Sup.  Ct.  Rep.  327 — Erskine  v.  Steele 
County,  87  Fed.  634 — Steele  County  v.  Er- 
skine, 39  C.  C.  A.  177,  98  Fed.  219— New 
York  L.  Ins.  Co.  v.  Cuyaboga  County,  45  C. 
C.  A.  247,  106  Fed.  137— Ex  parte  Wells,  21 
Fla.  319— Hull  v.  State.  29  Fla.  100,  16  L. 
R.A.  812,  30  Am.  St  Rep.  95,  11  So.  97— 
State  ex  rel.  Jameson  v.  Denny,  118  Ind.  417, 


4  L.R.A.  90,  21  N.  E.  252 — ^Agawam  v.  Hamp- 
den County,  130  Mass.  580 — Mt  Hope  Ceme- 
tery V.  Boston,  158  Mass.  512,  35  Am.  St. 
Rep.  515,  33  N.  B.  695 — State  ex  rel.  Hawes 
V.  Mason,  153  Mo.  54,  54  S.  W.  524— 
State  ex  rel.  American  Sav.  Union  v.  Whittle- 
sey, 17  Wash.  455,  50  Pac.  119. 


h.  Collection  and  Exoneration  General' 

ly. 

Regulations  by  Secretary  of  Interior  for  Col- 
lection of  Chickasaw  Privilege  Tax,  see 
supra,  312. 

Set-Off  against  Claims,  see  Claims,  39. 

Conspiracy  to  Prevent  Collection  of  Tax  to 
Pay  Judgment  against  County,  see  Con- 
spiracy, 15. 

Due  Process  in  Collection,  see  Constitutional 
Law,  IV.  b,  8,  c,  (2);  643-650. 

Impairment  of  Contract  Obligations  as  to, 
see  Constitutional  Law,  1376,  1378. 

Contempt  by  Sheriff  Attempting  to  Collect, 
see  Contempt,  21. 

Relative  Legislative  and  Judicial  Power,  see 
Courts,  185-190. 

Action  of  Debt  to  Recover  Taxes,  see  Debt, 
15. 

Limitation  of  Action  to  Enforce  Collection, 
see  Limitation  of  Actions,  316. 

Mandamus  to  Compel  Collection,  see  Man* 
damus,  n.  d,  6. 

Removal  to  Federal  Court  of  Petition  for 
Collection,  see  Removal  of  Causes,  230. 

Mode  of  collection. 

Discrimination  in,  see  supra,  102-105. 
Due   Process  as  to,  see  Constitutional 

Law,  528,  543,  546,  546,  548. 
Due  Process  in  Commitment  for  Failure 

to  Pay  Tax,  see  Constitutional  Law, 

785. 
Impairment  of  Contract  Obligations  as 

to,  see  Constitutional  Law,  1355. 
Of  Federal  Tax,  see  Internal  Revenue, 

257-259. 
See  also  supra,  364. 

617.  Uniformity  of  taxation  does  not  re- 
quire uniformity  of  collection,  but  only 
uniformity  of  assessment.  Tappan  v.  Mer- 
chants' Nat  Bank,  19  How.  490,  22:  189 
Cited  in  Taylor  v.  Secor,  92  U.  S.  612,  23  L. 

ed.  673 — Travellers*  Ins.  Co.  v.  Connecticut, 
185  U.  S.  871,  46  L.  ed.  954,  22  Sup.  Ct.  Rep. 
673 — ^Dubuque  v.  Chicago,  D.  &  M.  R.  Co. 
47  Iowa,  199— Lemly  v.  Forsyth,  85  N.  C. 
382. 

618.  The  mode  of  enforcing  payment  of 
taxes  is  wholly  within  the  control  of  the 
state  legislature.  Witherspoon  v.  Duncan, 
4  Wall.  210,  18:  339 
Cited  in  Castillo  v.  McConnico,  168  U.  S.  682, 

42  L.  ed.  625,  18  Sup.  Ct.  Rep.  229 — Thomas 
V.  Gay,  169  U.  S.  277,  42  L.  ed.  745,  18 
Sup.  Ct.  Rep.  340 — Turpin  v.  Lemon,  187  U. 
S.  58,  47  L.  ed.  74,  23  Sup.  Ct.  Rep.  20— 
Long  V.  Olson,  115  Iowa,  392,  88  N.  W.  933 
— Hagner  v.  Hall,  10  App.  Div.  588.  42  N. 
Y.  Supp.  63 — Coolldge  v.  Pierce  County.  28 
Wash.  102,  68  Pac.  891 — SUte  v.  Sponaugle, 
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45   W.    Va.   410.    43    L.R.A.    730,    82    S.    E. 
283. 

Remedies. 

Due  Process  as  to,  see  Constitutional 
Law,  547. 

Due  Process  in  Foreclosure  of  Tax  Lien, 
see  Constitutional  Law,  715. 

Power  of  Federal  Courts  to  Issue  Man- 
damus, see  Courts,  1116. 

Power  of  State  by  Injunction  to  Sus- 
pend Operation  of  Telegraph  Lines 
until  Payment,  see  Injunction,  164a. 

Injunction  against  Illegal  Distraint,  see 
Injunction,  180,  182. 

Retrospective  Statute  oji  to,  see  Statutes, 
564. 

619.  Taxes  cannot  be  recovered  on  motion 
under  Va.  act  of  December  16,  1796,  except  in 
the  case  of  a  person  or  persons  holding  lands 
within  the  limits  of  Alexandria,  and  having 
no  other  property  within  said  town.  Alex- 
ander V.  Alexandria,  5  Cranch,  1,  3:  19 

620.  The  remedy  of  collecting  unpaid  taxes 
by  distress  from  the  personal  estate  of  the 
owner,  which  was  afforded  the  city  of  Wash- 
ington by  the  act  of  May  15,  1820,  even  if 
not  repealed  by  the  act  of  May  26,  1824, 
is  co-ordinate  or  cumulative  with  the  remedy 
against  the  property  taxed,  and  need  not 
have  been  previously  exerted  in  order  to 
validate  a  sale  of  unimproved  property  for 
the  taxes  due  thereon.  Thompson  v.  Roe  ex 
dera.  Carroll,  22  How.  422,  16:  387 
Cited  in   Ward  v.   Gallatin  County,   12  Mont. 

39,    29    Pac.    658. 

621.  Taxes  previously  levied,  but  not  col- 
lected on  the  dissolution  of  a  municipal  cor- 
poration, are  not  debts  owing  to  tne  cor- 
poration, and,  in  the  absence  of  statutory 
authority,  cannot  be  subsequently  collected 
by  a  court  of  equity  and  applied  to  the 
payment  of  the  creditors  of  the  municipal- 
ity.   Meriwether  v.  Garrett,  102  U.  S.  472, 

26:  197 
Cited  in  Crabtree  v.  Madden,  4  C.  C.  A.  412,  12 
U.  S.  App.  150,  54  Fed.  429 — Emshelmer  v. 
New  Orleans,  116  Fed.  895 — San  Gabriel  Vol- 
ley Land  &  Water  Co.  v.  Whltmer  Bros.  Co. 
96  Cal.  638,  18  L.R.A.  469,  29  Pac.  500— 
Girrord  v.  Callaway,  8  Colo.  App.  364,  46 
Pac.  626 — Fisher  v.  Fielding,  67  Conn.  121, 
32  L.R.A.  245,  52  Am.  St.  Rep.  270,  34  Atl. 
714 — Dan  forth  v.  McCook  County,  11  S.  D. 
264,  74  Am.  St.  Rep.  808,  76  N.  W.  940— 
Baldwin  v.  Hewitt,  88  Ky.  681,  11  S.  W. 
803 — Vicksburg,  S.  &  P.  R.  Co.  v.  Traylor, 
104  r^.  293,  29  So.  141 — Boody  v.  Watson, 
64  N.  H.  168,  9  Atl.  704— Mercantile  Triist 
&  D.  Co.  V.  Mellon,  196  Pa.  177,  46  Atl.  308 
— Barclay  v.  Leas,  9  Pa.  Co.  Ct.  319 — An- 
conn  v.  Becker,  14  Pa.  Co.  Ct.  77,  3  Pa.  Dlst. 
R.  88— Mercantile  Trust  &  D.  Co.  v.  Mellon, 
20  Pa.  Co.  Ct.  26 — Ancona  v.  Becker,  3  Pa. 
Dlst.  R.  88 — Mercantile  Trust  &  D.  Co.  v. 
Mellon.  28  Pittsb.  L.  J.  N.  S,  86— Harris 
y.  Larsen,  24  Utah,  147,  66  Pac.  782. 

622.  A  suit  agjiinst  a  corporation  for 
taxes,  baped  on  a  denial  of  the  riajht  to  un 
exemption  provided  by  charter,  for  the  rea- 
son that  the  acceptance  was  after  a  consti- 
tutional prohibition  of  exemptions,  is  not 
such  a  calling  in  question  of  the  existence 


of  the  corporation  or  a  collateral  attack 
upon  the  charter  as  to  be  in  the  nature  of 
quo  warranto  in  which  the  state  must  act 
through  its  attorney  general.  Planters'  F. 
&  M.  Ins.  Co.  V.  Tennessee  use  of  Memphis;, 
161  U.  S.  193,  16  Sup.  Ct.  Rep.  466,    40:  667 

Defenses. 

623.  If  a  personal  action  is  brought  for 
the  collection  of  past-due  taxes,  and  service 
obtained,  the  delinquent  will  not  be  cut  off 
from  any  competent  defense,  as  the  de- 
linquent list  would  not  necessarily  be  held 
conclusive.  Bristol  v.  Washington  Countr^ 
177  U.  S.  133,  20  Sup.  Ct.  Rep.  585,  44:  701 
Cited    in    Arkwri^bt    Mills    v.    Aultman   k  T. 

Machinery   Co.   128   Fed.    196. 

624.  Discrimination  or  overvaluation  by  a 
state  board  of  equalization  in  assessing  prop- 
erty for  purposes  of  taxation  is  not  a 
ground  of  defense  to  an  action  at  law  to- 
collect  the  taxes.  Western  U.  Teleg.  Co.  v. 
Missouri  ex  rel.  Gottlieb,  190  U.  S.  412,  23 
Sup.  Ct.  Rep.  730,  47: 1116 

Remission  and  exoneration. 

Abatement  of  Taxes  on  Spirits  Destroyed 

by  Fire  While  in  Bonded  Warehouse,. 

see  Internal  Revenue,  199-200,  200a. 
Power  of  Municipality  to  Compromise 

Dispute  as  to  Taxes,  see  Municipal 

Corporations,  67-69. 
Retrospective  Statute  as  to,  see  fcjtat- 

utes,  563. 

625.  A  county  court  of  Virginia  had  juris- 
diction to  exonerate  land  from  delinquent 
taxes  when,  for  the  entire  period  to  whieh 
the  exoneration  extended,  the  tract  had  al- 
ways been  listed  for  taxation  as  a  unit  ift 
that  county  for  which  the  court  is  held,  al- 
though a  oDnsiderable  part  thereof  lay  in 
other  counties  which  had  been  formed  from 
that  county.    Harvey  v.  Tyler,  2  Wall.  328, 

17: 871 

I.  Sale. 

1.  In  OeneraU 

Who  may  Purchase  at  Tax  Sale,  see  infrar 
716. 

Validity  of  Sale  for  Assessment  Made  by  Un- 
sworn Assessor,  see  supra,  566. 

For  Tax  Assessed  by  Corporate  Directors, 
see  Corporations,  280,  396. 

Due  Process  as  to,  see  Constitutional  Law, 
548-550. 

Nature  of  Jurisdiction,  see  Courts,  19. 

Power  of  Court  Making  Judicial  Sale  to  Ad- 
journ Proceedings  beyond  Statutory 
Time  for  Sale,  see  Courts,  292. 

Estoppel  of  County  to  Claim  Title  Und«r, 
see  Estoppel,  271. 

Purchaser  Acquiring  Title  Adverse  to 
Vendor  at  Sale,  see  Estoppel,  328,  330. 

Purchase  by  Agent  at  Tax  Sale,  see  Estoppel. 
337. 

To  Satisfy  Federal  Tax,  see  Internal  Rev- 
enue, V.  c. 

Conclusiveness  of  Judgment  of  State  Court 
against  Absent  Claimant,  see  Judgment, 
213. 
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Collateral  Attack  on  Judgment  by  Default, 

see  Judgment,  378. 
When  Limitation  begins  to  Run  in  Favor  of 

Purchaser,   see   Limitation   of   Actions, 

392. 
Limitation  of  Actions   to  Recover   Surplus 

Proceeds,  see  Limitation  of  Actions,  439, 

549. 
Sale  for  Local  Improvement  Assessment,  see 

Public  Improvements,  55,  61. 
Strict  Construction  of  Statute  Authorizing, 

see  Statutes,  534. 
Question  of  Law  or  Fact  as  to  Sufficiency 

of  Record  to  Authorize  Sale,  see  Trial, 

437. 
See  also  supra,  177. 

Editorial  notes. 

[Validity  of  tax  sale  where  nonpayment 
is  due  to  mistake  or  negligence  of  the  tax 
officers.     20  L.RA.  487. 

Sale  during  life  estate.  32  LJEIA.  805, 
33  L.R.A.  688.] 

Power  to  sell. 

626.  The  power  of  the  corporation  of 
Washington  to  sell  lands  for  taxes  is  to 
be  found  in  the  acts  of  Congress,  not  in  the 
ordinance  of  the  corporation.  The  latter  can 
neither  increase  nor  vary  it,  nor  impose  any 
terms  or  conditions  which  can  affect  the 
validity  of  a  sale  made  within  the  authority 
conferred  by  the  statute.  Thompson  v.  Roe 
ex  dem.  Carroll,  22  How.  422,  16:  387 
Cited  In  Eraser  v.  Pratner,  1  Mac  Arth.  219 — 

Baker  v.  Washington,  7  D.  C.  140 — Robb  v. 
Indianapolis,  38  Ind.  52 — Staort-Conrad  Co. 
V.  Eau  Claire  School  District,  94  Wis.  637, 
69  N.  W.  337. 

Exbanstion  of  personal  liability. 

As  to  Federal  Tax,  see  Internal  Rev- 
enue, 272. 
See  also  infra,  659-661. 

627.  The  act  of  Feb.  6th.  1863,  12  Stat, 
at  L.  640,  in  regard  to  tax  sales,  does  not 
require  the  tax  commissioners  to  hunt  up 
the  owner,  nor  to  make  the  tax  out  of  per- 
sonal property.  Turner  v.  Smith,  14  Wall. 
553,  20: 724 

Strict  procedure. 

628.  An  exact  observance  of  statutory  pro- 
visions in  the  exercise  of  an  extraordinary 
power  in  summary  proceedings,  such  as  tax- 
sale  proceedings,  is  essential  to  the  validity 
of  the  acts  done  in  pursuance  thereof. 
Thatcher  v.  Powell,  6  Wheat.  119,  5:  221 
Cited  in  Ransom  v.  Williams.  2  Wall.  819,  17 

L.  ed.  805 — Davis  v.  United  States,  17  Ct.  CI. 
300 — Gray  v.  Larrlmore,  2  Abb.  (U.  S.)  549, 
Fed.  Cas.  No.  5,721— Billiard  v.  Brevoort,  4 
Mclean,  25,  Fed.  Cas.  No.  6,505 — Mayhew 
V.  Davis,  4  McLean.  221,  Fed.  Cas.  No.  9,347 
— Salem  &  L.  R.  Co.  v.  Boston  &  L.  R.  Co. 
Fed.  Cas.  No.  12,249 — United  States  v. 
Brown,  Gilpin,  182.  Fed.  Cas.  No.  14.663— 
Cowdrev  v.  Caneadea.  21  Blatchf.  352,  16 
Fed.  533 — Lackett  v.  Rumbaugh,  45  Fed.  30 
— Cook  V.  Lasher,  19  C.  C.  A.  661,  42  U.  S. 
App.  42,  73  Fed.  707 — Wightman  v.  Karsner. 
20  Ala.  455 — Eslava  v.  Lepretre,  21  Ala.  522, 
66  Am.  Dec.  266 — Foster  v.  Glazener,  27 
Ala.  397— Moody  v.  Bibb,  50  Ala.  248— 
Jones  V.  Falvella,  126  Cal.  26,  58  Pac  311 
— ^Sears  v.  Terry,  26  Conn.  286 — Swepson  v. 


Call,  13  Fla.  359 — Central  Bank  v.  Kendrick,. 
Dudley  (Ga.)  71 — D'Antlgnac  v.  Augusta, 
31  Ga.  710— Southern  Pine  Co.  v.  Klrkland, 
112  Ga.  218,  37  S.  E.  362— McEwen  v.  Gll- 
ker,  38  Ind.  246— Doctor  v.  Hartman,  74 
Ind.  231 — Laraby  v.  Held,  3  G.  Greene,  421 — 
Stafford  v.  Twitchell,  33  La.  Ann.  528 — 
Campbell  v.  Webb,  11  Md.  481— Frledenwald 
V.  Shipley,  74  Md.  230,  24  Atl.  156 — Folger 
V.  Columbian  Ins.  Co.  99  Mass.  273.  06  Am. 
Dec.  747— Marks  v.  McElrov,  67  Miss.  547„ 
7  So.  408 — State  ex  rel.  WMngate  v.  Woodson, 
41  Mo.  238— Cadwell  v.  Colgate,  7  Barb.  255 
— Van  Slyke  v.  Shelden,  9  Barb.  285 — Bangs 
V.  Mcintosh,  23  Barb.  599 — Bloom  v.  Bur- 
dlck,  1  Hill,  141,  37  Am.  Dec.  299— Sherwood 
V.  Reade,  7  Hill,  434 — Evertson  v.  Thomas. 
5  How.  Pr.  46 — Merritt  v.  Portchester,  71 
N.  Y.  312,  27  Am.  Rep.  47— Spice  v.  Stein- 
ruck,  14  Ohio  St.  218— Norman  v.  Zlelier,  3 
Or.  203— Re  College  Street.  11  R.  I.  474— 
Bulow  V.  Witte.  8  S.  C.  N.  S.  825— State 
V.  Dugan,  105  Tenn.  251,  58  S.  W.  259 — 
Baker  v.  Chlsholm,  3  Tex.  158 — Williams  v. 
Ball,  52  Tex.  609,  36  Am.  Rep.  730— Solon 
V.  State,  5  Tex.  App.  305— Mitchell  v.  Run- 
kle,  25  Tex.  Supp.  137 — Boon  v.  Simmons, 
88  Va.  265,  13  S.  E.  439— McCul  lough  v. 
Hunter,  90  Va.  701,  19  S.  E.  776 — Davis  v. 
Pt.  Pleasant,  32  W.  Va.  294,  9  S.  B.  228 — 
Campbell  v.  State,  1  W.  Va.  172— Whitney 
V.  Brunette,  15  Wis.  68. 

629.  The  execution  hy  a  public  officer  of  a 
power  to  sell  lands  for  the  nonpayment  of 
taxes  must  be  in  strict  pursuance  of  the 
law  under  which  it  is  made,  or  no  title  is 
conveyed.    Thatcher  v.  Powell,  6  Wheat.  119, 

5:22t 
Diatinfjuished  in  Conley  v.  McMillan,  120  Mich. 

696,  78  N.  W.  909. 
Cited  in  Mason  v.  Fearson,  9  How.  260,  18  L. 
ed.  130 — Early  v.  Doe,  16  How.  618.  14  L.  ed. 
1083 — Arrowsmith  v.  Burllngim,  4  McLean, 
499,  Fed.  Cas.  No.  563 — Dunn  v.  Games,  1 
Mclean,  328,  Fed.  Cas.  No.  4,176 — Tolmle  v. 
Thompson,  3  C ranch,  C.  C.  135,  Fed.  Cas.  No. 
14,080 — United  States  v.  Pacific  R.  Co.  1 
McCrary,  7,  1  Fed.  102— United  States  v. 
Allen,  14  Fed.  265— Cook  v.  Lasher,  19  C.  C. 
A.  661,  42  U.  S.  App.  42,  73  Fed.  707— Ed- 
wards V.  Bates  County^  117  Fed.  529 — Turn- 
er V.  Thrower,  6  Port.  (Ala.)  53 — Lyon  v. 
Hunt,  11  Ala.  813,  46  Am.  Dec.  216 — Carlisle 
V.  Watts.  78  Ala.  488 — Dlckerson  v.  Acosta, 
15  Fla.  620— Fitch  v.  Plnckard,  5  111.  79— 
Graves  v.  Bruen,  11  111.  438 — Dentler  v. 
State,  4  Blatchf.  260 — ^Wilson  v.  Poole,  33 
Ind.  447 — Goring  v.  McTaggart,  92  Ind.  204 
— Scott  V.  Babcock,  3  G.  Greene,  142 — Stew- 
art V.  Meyer,  54  Md.  466 — Chauncey  v.  Wass, 
85  Minn.  21,  30  N.  W.  826— VIck  v.  Vicks- 
burg,  1  How.  (Miss.)  445,  31  Am.  Dec.  167 — 
Miller  V.  Wells,  5  Mo.  7 — Gaboon  v.  Coe,  57 
N.  H.  569 — Barrow  v.  Blspham,  11  N.  J.  L. 
114 — State,  Alden,  Prosecutor,  v.  Newark,  36 
N.  J.  L.  290—11111  V.  Draper,  10  Barb.  474— 
Bunner  v.  Eastman,  60  Barb.  642 — Sharpe  v. 
Spelr.  4  Hill,  86— Striker  v.  Kelly,  7  Hill, 
25 — Hubbell  v.  Weldon,  Hill  &  Dcnio  Supp. 
145 — Cruger  v.  Dougherty,  43  N.  Y.  122 — 
Lafferty  v.  Byers,  5  Ohio,  458 — Hughes  v. 
Linn  County.  .'^7  Or.  119.  60  Pac.  84.3 — Wain 
V.  Shearman,  8  Serg.  &  R.  369,  11  Am.  Dec. 
624— Stewart  v.  Shoenfelt,  13  Serg  &  R.  37.'V 
— Bloomsteln  v.  Brien,  3  Tenn.  Ch.  63 — 
Hadley  v.  Tankeraley,  8  Tex.  20 — Boon  v. 
Simmons,  88  Va.  265,  13  S.  B.  439 — Potts  v. 
Cooley,  51  Wis.  355,  8  N.  W.  153. 

630.  Statutory  directions  are  imperative^ 
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and  must  be  strictly  complied  with  in  sum- 
mary proceedings  for  sale  of  lands  in  pay- 
ment of  taxes,  affecting  property  rights. 
Raymond   v.   Long^^'orth,    14    How.   76, 

14:  333 
Cifcd  in  Hutctalngs  v.  Gilmer,  1  Va.  Dec.  502. 

631.  Acts  of  a  sheriff,  not  in  conformity 
with  statutory  requirements,  on  a  tax  sale, 
are  void.    Williams  v.  Peyton,  4  Wheat.  77, 

4:  518 
Cited  in  Eastman  ▼.  Burleigh,  2  N.  H.  487 — 
Smith  T.  Pratt,  13  Ohio,  650. 

632.  Compliance  with  all  statutory  prere- 
quisites must  be  shown  to  sustain  a  tax  deed. 
Williams  v.  Peyton,  4  Wheat  77,  4:  518 
Citetl  in   Sharple'igh  v.   Surdam,   1  Flipp.   480, 

Fed.  Cas.  No.  12,711 — Tolmie  ▼.  Thompson, 
8  Cranch,  C.  C.  130,  Fed.  Cas.  No.  14.080 — 
D'Antijoiac  ▼.  Augusta,  31  Ga.  710 — Dufour 
V.  Camfranc,  11  Mart  (La.)  611,  18  Am. 
Dec.  360 — Forster  ▼.  Forster,  129  Mass.  561 
— Corwin  V.  Merritt,  3  Barb.  343 — Strilier  t. 
KeMy,  7  Hill,  25— Sherwood  ▼.  Reade,  7  Hill, 
434— Curtis  y.  Leavitt,  15  N.  Y.  189. 

633.  To  make  out  a  valid  tax  title  there 
must  be  a  substantial  compliance  with  the 
provisions  of  the  law  authorizing  the  sale. 
Marx  V.  Hanthorn,  148  U.  S.  172,  13  Sup. 
Ct.  Rep.   508,  37:410 

—  Editorial  note. 

Strict  compliance  with  statute  essential 
to  sale  of  lands  for.  4:  518 

Fairness. 

Setting  Aside  Sale  for  Unfairness,  see 
infra,  704,  705. 

634.  It  is  essential  to  the  validity  of  tax 
sales,  not  merely  that  they  be  conducted  in 
conformity  with  the  requirements  of  law,  hut 
that  they  should  be  conducted  with  perfect 
fairness.  Perfect  freedom  from  all  influences 
likely  to  prevent  competition  in  the  sale 
should  be.  in  all  cases,  strictly  exacted. 
Slater  v.  Maxwell,  6  Wall.  268,  18:  796 
Cited  In  Cook  v.  Lasher.  19  C.  C.  A.  661*  42  U. 

8.  App.  42,  73  Fed.  707 — Cahoon  v.  Coe,  67 
N.  H.  676— Amoskeag  Sav.  Bank  v.  Alger, 
66  N.  H.  416,  29  Atl.  407— Bickford  v.  Poor, 
68  N.  IT.  444,  44  Atl.  600— People  v.  Lord,  6 
Hun,  399 — Sealing  v.  Lawrence,  27  Ohio  St. 
461— Underwood  v.  McVeigh,  23  Gratt.  429 — 
Cunningham  v.  Brown,  39  W.  Va.  600,  20  8. 
B.  615. 

2,  Notice,  Advertisement,  List,  and  De- 
scription, 

In  Case  of  T^cal  Improvement  Assessment, 
see  Public  Improvements,  55. 

Notice  and  service  thereof. 

Suffioiencv  of  Description  in,  see  infra, 

654-658. 
Of  Sale  for  Federal  Tax,  see  Internal 

Revenue,  278. 
Question  of  T^w  or  Fact  as  to  Notice, 

see  Trial,  268. 

635.  Giving  the  particular  notice  required 
by  statute  is  an  indispensable  condition  pre- 
cedent to  a  valid  tax  deed.  Gage  v.  Bani, 
141  U.  S.  344,  12  Sup.  Ct.  Rep.  22,  35:  776 
Cited  in  Coulter  v.  Stafford,  6  C.  C.  A.  20,  15 


U.  S.  App.  118.  56  Fed.  567-~Harrell  ▼. 
Enterprise  Sav.  Bank,  183  111.  547,  56  N.  B. 
63. 

636.  A  notice  of  sale  for  taxes,  so  defective 
as  not  to  convey  the  required  information, 
invalidates  the  tax  sale.  Ronkendorff  v. 
Taylor,  4  Pet.  349,  7:  882 
Cited  in  Fitch  v.  Pinckard,  6  111.  81— Stewart 

v.  Meyer,  54  Md.  467 — ^Richardson  v.  Simp- 
son, 82  Md.  160,  33  Atl.  457— State,  Alden, 
Prosecutor,  v.  Newark,  36*  N.  J.  L.  200. 

637.  Defects,  if  any  exist,  in  the  notice  of 
sale  for  taxes,  as  to  the  description  of  the 
property  to  be  sold,  cannot  be  cured  by  a 
communication  made  to  the  bidders  on  the 
day  of  sale,  by  the  auctioneer.  Ronkendorff 
V.  Taylor,  4  Pet.  349,  7:882 
Cited  in  Patrick  v.  Davis,  16  Ark.  871. 

638.  A  notice  of  sale  "for  taxes  due  there- 
on up  to  the  year  1821"  is  a  sufficiently 
particular  description  of  the  taxes  for  which 
sale  is  to  be  made.  Ronkendorff  v.  Taylor,  4 
Pet.  349,  7:882 

639.  In  Illinois  a  notice  by  a  purchaser  of 
lands  at  a  tax  sale,  given  to  the  occupant, 
which  does  not  show  whether  the  sale  was 
for  a  tax  or  a  special  assessment,  is  de- 
fective. <3age  V.  Bani,  141  U.  S.  344,  12 
Sup.  Ct  Rep.  22,  35:776 
died  in  Bailey  v.  Smith,     178  III.  74,  62  N. 

B.  048. 

640.  Service  of  the  notice  of  tax  sale  by 
handing  it  to  the  wife  of  the  occupant  is 
not  sufficient  service  "upon"  him,  unless 
done  in  his  presence.  Gage  v.  Bani,  141  U. 
S.  344,  12  Sup.  Ct.  Rep.  22,  35:776 

641.  The  record  of  a  tax  title  under  the 
Arkansas  statutes  must  show  notice  in  or- 
der to  give  jurisdiction.  Dick  v.  Foraker, 
155  U.  S.  404,  15  Sup.  Ct.  Rep.  124,  33:  201 
Cited  in  Little  Rock  Junction  R.  Co.  v.  Burke, 

66  Fed.  87,  13  C.  C.  A.  344.  27  U.  8.  736- 
Clay  V.  Bllby,  72  Ark.  108,  78  S.  W.  749. 

642.  A  tax  title  the  record  of  which  failed 
to  show  the  jurisdictional  fact  of  notice,  is 
not  made  valid  so  as  to  support  a  suit  to 
quiet  title  by  the  fact  that  the  state  from 
which  defendant  subsequently  procured  his 
title  appeared  as  a  party  in  the  tax  proceed- 
ings. Dick  v.  Foraker,  155  U.  S.  404,  15 
Sup.  Ct.  Rep.  124,  39:201 

Advertisement. 

Sufficiency  of  Description,  see  infra,  €56. 
Due  Process  in,  see  Constitutional  Law, 

741. 
Federal  Tax  Sale,  see  Internal  Revenue, 

279. 

643.  In  Tennessee  the  publications  which 
are  required  to  be  made,  under  the  act  of 
October  25,  1797,  subsequent  to  the  sheriff's 
return  and  previous  to  tlie  order  of  n\e, 
are  indispensable  preliminaries  to  a  valid 
order  of  sale.  Thatcher  v.  Powell,  6  \Miest. 
119,  5: 221 

644.  If  the  purchaser  at  the  sale  had  been 
informed  of  every  fact  necessary  to  enable 
him  to  flx  a  value  upon  the  property,  the 
sale  would  not  be  valid  unless  the  same  ifi* 
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formation  had  been  communicated  to  the 
public  in  the  notice.  Ronkendorff  v.  Taylor, 
4  Pet.  349,  7:  882 

646.  The  advertisement  of  sale  of  lots  for 
taxes  in  Washington,  under  the  act  of 
1812,  must  contain  a  particular  statement  of 
the  amount  of  taxes  due  on  each  lot  sep- 
arately, where  several  are  owned  by  one  pro- 
prietor.   Washington  v.  Pratt,  8  Wheat.  681, 

5:714 
Cited  in  Carroll  ▼.  Perry.  4  McLean,  26,  Fed. 
Cas.  No.  2,456— Lyon  y.  Hunt,  11  Ala.  313, 
46  Am.  Dec.  216 — Scott  v.  Bal)€ock,  3  G. 
Greene,  148 — Penn  y.  Clemana,  19  Iowa,  380 
— Fowler  y.  St  Joseph,  37  Mo.  239. 

648.  Under  the  act  of  1824,  amending  the- 
city  charter  of  Washington,  a  sale  of  land 
for  taxes  was  not  void  because  the  assess- 
ment was  made  to  a  person  after  his  death, 
and  the  property  advertised  as  his.  It  was 
necessary  to  advertise  in  the  name  of  the 
person  to  whom  it  was  assessed.  Holroyd  v. 
Pumphrey,  18  How.  69,  15:  264 

647.  A  sale  of  land  for  taxes  is  inoperative 
where  the  advertisement  is  only  in  the  name 
of  the  heirs  of  the  person  to  whom  it  was 
assessed  during  his  life.  Holroyd  v.  Pumph- 
rey, 18  How.  69,  15:  264 

648.  Twelve  full  weeks,  or  eighty-four 
days,  are  required  prior  to  sale,  under  a 
statute  requiring  notice  of  tax  sales  to  be 
published  "once  in  each  week  for  at  least 
twelve  successive  weeks."  Early  v.  Doe  ex 
dem.  Homans,  16  How.  610,  14:  1079 
Cited  In  Leach  v.  Burr,  188  U.  S.  512,  47  L. 

ed.  568.  23  Sup.  Ct.  Rep.  393 — Wilson  v. 
Northwestern  Mut  L.  Ins.  Co.  12  C.  C.  A. 
506,  27  U.  S.  A  pp.  526,  65  Fed.  39 — Savings 
ft  Loan  Soc.  v.  Thompson,  32  Cal.  351 — Re 
0*SalI!van,  84  Cal.  448,  24  Pac.  281— Decker 
V.  Myles,  4  Colo.  561 — Stebblns  v.  Anthony, 
5  Colo.  358 — State  ex  rel.  Weber  v.  Tucker, 
32  Mo.  App.  628 — State  v.  Cherry  County, 
58  Neb.  738,  79  N.  W.  825— -State  v.  Yellow 
Jacket  Silver  Min.  Co.  5  Nev.  426 — Harrison 
V.  Wallis,  44  Misc.  502.  90  N.  Y.  Supp.  44— 
O'Hara  v.  Parker,  27  Or.  174,  89  Pac.  1004 
—Re  North  Whitehall  Twp.  47  Pa.  161— Re 
Valley  Twp.  146  Pa.  116,  28  Atl.  222. 

649.  An  advertisement  of  property  for  sale 
for  nonpayment  of  taxes  general  and  special, 
prior  to  the  expiration  of  the  period  after 
which  the  property  became  subject  to  sale 
for  the  nonpayment  of  the  special  tax, 
though  after  it  had  become  subject  to  sale 
for  the  nonpayment  of  the  general  tax,  is 
premature,  and  renders  the  entire  sale  void. 
RonkendorfT  v.  Taylor,  4  Pet.  349,    7:  882 

Proof  of  publication. 

650.  The  publication  of  a  notice  of  sale  of 
land  for  taxes  cannot  be  proved  by  ew  parte 
affidavits  presented  more  than  two  years 
after  the  sale,  if  the  statute  requires  record 
proof.  Martin  v.  Barbour,  140  U.  S.  634,  11 
Sup.  Ct.  Rep.  944,  35:  546 
Cited  in  Comfort  v.  Ballingal,  134  Mo.  294,  35 

S.   ^r .  vOv. 

U,  8.  Dig.— 340 


List  of  delinquents. 

As  Prima  Facie  Evidence  that  Taxes  are 
Due,  see  Taxes,  2416. 

651.  The  provision  in  the'  Arkansas  law 
that  the  clerk  of  the  county  court  shall 
record  the  list  of  delinquent  lands  and  notice 
of  publication  of  the  same  is  peremptory,  and 
cannot  be  dispensed  with  without  invalidat- 
ing the  proceeding  for  the  sale  of  the  lands 
for  unpaid  taxes.  Martin  v.  Barbour,  140 
U.  S.  634,  11  Sup.  Ct.  Rep.  944,  35:  546 
Cited  in  Alexander  v.  Gordon,  41  C.  C.  A.  232, 

101  Fed.  96 — ^Townsend  v.  Martin,  55  Ark. 
197,  17  S.  W.  875— Martin  v.  Allard,  65  Ark. 
222,  17  S.  W.  878 — Logan  v.  Eastern  Arkan- 
sas Land  Co.  68  Ark.  250,  57  S.  W.  708—^ 
Rustin  V.  Merchants*  &  M.  Tunnel  Co.  23 
Colo.  366,  47  Pac.  300 — ^Wine  v.  Woods,  158 
Ind.  392,  68  N.  B.  759. 

652.  If  the  name  of  the  owner  of  land  is 
wrongfully  given  in  a  delinquent  tax  roll 
and  in  the  notice  and  publication,  a  tax  sale 
is  thereby  invalidated.  Marx  v.  Hanthorn. 
148  U.  S.  172,  13  Sup.  Ct  Rep.  508,    37:  410 

653.  Neglect  of  the  tax  officer  to  file  his 
assessment  and  give  notice  as  required  by  law- 
avoids  the  sale.  Parker  v.  Overman,  18  How., 
137,  15: 318 

Description. 

Due  Process  in,  see  Constitutional  Law, 

741. 
Federal  Tax  Sale,  see  Internal  Revenue, 

278. 
See  also  supra,  637. 

654.  The  description  of  lands  to  be  sold  at 
a  tax  sale  is  sufficient  if  it  identifies  the 
land  and   informs  the  owner  of  the  claim 
made  upon  his  property.    Keely  v.  Sanders, 
99  U.  S.  441  25:  327 
Sherry  v.  Mckinley,  99  U.  S.  496,    25:  330 
Cited  In  Saranac  Land  &  Timber  Co.  v.  Comp- 
troller (Raranac  Land  ft  Timber  Co.  v.  Rob- 
erts)   177  U.  S.  331,  44  L.  ed.  793,  20  Sup. 
Ct.   Rep.   642 — Poland   v.    Dreyfous,   48   La. 
Ann.  85,  18  So.  906 — Textor  v.  Shipley,  80 
Md.  441,  38  Atl.  932. 

655.  Certainty  in  the  description  of  land 
sold  for  taxes  is  necessary  to  render  the 
sale  valid.  Ballance  v.  Forsyth,  13  How. 
18,  14:  32 
Cited  in  Palmer  v.  Bolln«,  8  Cal.  388 — Blair 

Town  Lot  ft  Land  Co.  v.  Scott,  44  Iowa,  148 
— ^Wofford  V.  McKinna,  23  Tex.  45,  76  Am. 
Dec.  53 — Head  v.  James,  13  Wis.  643. 

• 

656.  It  is  not  sufficient  that,  in  an  adver- 
tisement of  land  for  sale  for  unpaid  taxes, 
such  a  description  is  given  as  would  enable 
the  person  desirous  of  purchasing  to  ascer- 
tain the  situation  of  the  property  by  in- 
quiry.   Ronkendorff  v.  Taylor,  4  Pet.  349, 

7:882 
Cited  In  Sloan  v.  Sewell.  81  Ind.  182 — Boa- 
worth  V.  Farenholz,  3  Iowa,  87 — Blair  Town 
Lot  ft  I^nd  Co.  V.  Scott.  44  Iowa,  148 — 
M'Donough  v.  Grnvler,  9  La.  544 — Larrabee 
V.  Hodgklns,  58  Me.  413 — Cooper  v.  Holmes, 
71  Md.  30,  17  Atl.  711— Splech  v.  Tlerney, 
66  Neb.  .^21,  76  N.  W.  1090— State,  Parker, 
ProHocutor,  v.  Kllzaleth.  .30  N.  .T.  L.  692 — 
Stanberry  v.  Nelson.  Wiipbt  (Ohio)  768 — 
Jory  ▼.  Palace  Dry  Goods  &  Shoe  Co.  30  Or, 
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201,  46  Pnc.  780 — Norrls  v.  Hunt,  51  Tex. 
615 — Head  t.  James,  13  Wis.  643. 

657.  A  sale  of  land  in  Ohio,  made  for  de- 
fault in  payment  of  taxes,  where  the  descrip- 
tion of  the  land  on  the  tax  list  was  "5  acres, 
sec.  24,  T.  4,  F.  R.  1,"  is  void  for  not  setting 
forth  the  portion  of  the  section  included  in 
the  5  acres.  Raymond  v.  Longworth,  14 
How.  76,  14:  333 
Cited  In  Metcalf  v.  Davis  Screw  Co.  3  Ohio  L. 

J.  457,  Fed.  Cas.  No.  9,495— Clair  Town  Lot 
&  Land  Co.  v.  Scott,  44  Iowa,  148 — Wilson  v. 
Marshall,  10  La.  Ann.  329 — Splech  v.  Tlerney, 
56  Neb.  521,  76  N.  W.  1090— Darger  v.  Le 
Sleur,  9  Utah,  193.  33  Pac.  701 — Head  v. 
James,  13  Wis.  643. 

658.  A  notice  of  tax  sale  describing  the 
property  as  "half  of  lot  4"  is  fatally"  de- 
fective, where  it  is  the  undivided  half  of 
the  lot  that  is  intended  to  be  sold.  Ron- 
kendorflf  v.  Taylor,  4  Pet.  349,  7:  882 

3.  Sale  Proper  and  Proceedings  There- 

after. 

Impairment  of  Contract  Obligations  by  Time 
Allowed  for  Taking  Possession,  see  Con- 
stitutional Law,  1525a-1525c. 

Certificate  of  Federal  Tax  Sale,  see  Internal 
Revenue,  280,  281. 

Conclusiveness  of  Judgment  as  to  Regularity 
of  Proceedings,  see  Judgment,  664,  665. 

Editorial  notes. 

[Immediate  payment  on  sale.     33  L.R.A. 
481. 
Wife's  right  to  secure  husband's  property 
.  at  tax  sale.    9  L.R.A.(N.S.)   674.] 

Land  or  personalty. 

659.  Land  could  be  sold  for  taxes  in  Geor- 
gia, in  1790,  and  1791,  only  on  the  deficiency 
of  personal  estate,  and  then  only  so  much  as 
was  necessary  to  pay  the  taxes.  Stead  v. 
Course,  4  Cranch,  403,  2:  660 

660.  Under  the  Tennessee  act  of  1803,  the 
jurisdiction  of  the  court  to  render  judg- 
ment for  the  sale  of  land  for  taxes  is 
founded  on  the  lack  of  personal  property  on 
which  the  tax  might  be  made.  M'Clung  v. 
Ross,  5  Wheat.  116,  5:  46 

661.  The  jurisdiction  of  the  Tennessee 
courts  to  order  a  sale  of  land  for  the  non- 
payment of  taxes  depends,  under  Tenn.  act 
October  25,  1797,  on  the  lack  of  personal 
property  out  of  which  taxes  may  be  paid. 
Thatcher  v.  Poweft,  6  Wheat.  119,  5:  221 
Cited   In   Wartensleben    v.    Halthcock,    80    Ala. 

570,  1  So.  38 — Johnson  v.  Hahn,  4  Neb.  148. 

Separate  parcels  or  en  masse. 

To   Satisfy    Federal   Tax,  see   Internal 

Revenue,  274-276. 
See  also  infra,  673. 

662.  Where  a  patent  was  issued  for  a  frac- 
tional quarter  section,  reserving  certain  lots, 
such  lots  are  not  liable  to  be  sold  for  taxes 
assessed  upon  the  fractional  quarter  section 
which  included  them.  Bal lance  v.  Forsyth. 
13  How.  18,  14:  32 

663.  Part  of  a  lot  may  be  sold  for  taxes, 


where  they  have  accrued  only  on  such  pari, 
under  a  law  by  which  not  less  than  a  lot, 
when  the  property  upon  which  the  tax  haa 
accrued  is  not  less  than  that  quantity,  ma? 
be  sold  for  the  taxes  due  thereon.  Ronken- 
dorff  V.  Taylor,  4  Pet.  349,  7:  882 

Distinguished  in  Corbin  v.  Inslee,  24  Kan.  160. 

Cited  In  Payne  v.  Danley,  18  Ark.  444,  68  Am. 
Dec.  187. 

664.  Only  one  of  several  lots  owned  by 
the  same  proprietor  can  be  sold  for  unpaid 
taxes  by  the  city  of  Washington  under  the 
act  of  1812,  if  that  one  sells  for  enough  to 
pay  the  taxes  on  all.  Washington  v.  Pratt. 
8  Wheat.  681,  5:714 
Cited  In  Mason  v.  Pearson,  9  How.  257,  13  L 

ed.  129. 

665.  A  tax  sale  is  void  where  the  officer 
making  it  exceeded  his  authority  by  unneces- 
sarily selling  an  entire  tract,  when  the  sale 
of  a  small  part  would  have  been  sufficient 
to  satisfy  the  tax.  Stead  v.  Course,  4 
Cranch,  403,  2:660 
Distinguished  in  Ca vender  v.  Smith,  1  Iowa,  354 

—Hutching  v.  Lee,  Walk.  (Miss.)  294-- 
Morton  v.  Reeds,  6  Mo.  103. 
Cited  in  French  v.  Edwards,  18  Wall  513,  20 
L.  ed.  704 — Schroeder  v.  Toung,  161  U.  8. 
341,  40  L.  ed.  725.  16  Sup.  Ct.  Rep.  512- 
United  States  v.  Pacific  R.  Co.  1  McCrary,  7. 
1  Fed.  102 — Central  Bank  v.  Kendrick,  Dud- 
ley (Ga.)  71 — Curtis  v.  Doe,  Breese  (111.) 
101 — McCroady  v.  Sexton,  29  Iowa.  302,  4 
Am.  Rep.  214 — Nesbltt  v.  Dallam,  7  0111  k 
J.  512,  28  Am.  Dec.  236 — Dyer  v.  Bot- 
well,  39  Md.  471 — ^Reeds  T.  Morton.  9 
Mo.  875 — Johnson  v.  Garrett,  16  N.  J.  Eg. 
32— Hill  V.  Draper,  10  Barb.  460— Jackson 
ex  dem.  Cook  v.  Shepard.  7  Cow.  92 — Woods 
V.  Monell,  1  Johns.  Ch.  506 — ^Tleman  v.  Wil- 
son, 6  Johns.  Ch.  414 — Jackson  ex  dem. 
Webb  V.  Roberts,  11  Wend.  434— Holt  ▼ 
Hemphill,  3  Ohio,  235— Aldrlch  v.  Wilcox.  10 
R.  I.  411 — Williamson  v.  B'arrow,  1  Ball.  L 
619.  21  Am.  Dec.  492— Winters  v.  Bnrford,  6 
Coldw.  332— Hall  v.  Collins,  4  Vt.  324- 
Hutchlngs  V.  Gilmer,  1  Va.  Dec  502— De- 
quasie  v.  Harris,  16  W.  Va.  353. 

666.  Although  the  sale  of  an  entire  tract 
of  land  in  one  body  would  vitiate  the  pro- 
ceeding, under  the  laws  of  a  state,  if  bids 
could  have  been  obtained  upon  an  offer  of 
part  of  the  property,  of  necessity  the  whole 
property  must  be  sold,  if  a  sum  equivalent 
to  the  amount  of  the  taxes  is  not  bid  for  i 
portion  of  the  premises.  Slater  v.  Maxwell. 
6  Wall.  268,  18: 796 

667.  Where  an  individual  owns  several  lota 
which  are  put  up  for  sale  for  taxes,  the 
corporation  of  the  city  of  Washington  has 
no  right  to  sell  more  than  one,  provided 
that  one  sells  for  enough  to  pay  the  taxes  oe 
all,  under  the  provisions  of  the  act  of  Con- 
gress of  May  26,  1824,  §  4,  that  it  shall 
be  lawful  for  the  said  corporation,  where 
there  shall  be  a  number  of  lota  assessed  to 
the  same  person  or  persons,  to  sell  one  oi 
more  of  such  lots  for  the  taxes  and  expenses 
due  on  the  whole;  and  also  to  provide  for 
the  sale  of  any  part  of  a  lot  for  the  taxes 
and  expenses  due  on  the  said  lot,  or  other 
lots  assessed  to  the  same  person,  as  may 
appear  expedient,  according  to  such  rules  and 
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regulations  as  the  said  corporation  may  pre- 
scribe.    Mason  v.  Fearson,  9   How.   248, 

13:  125 

668.  The  provision  of  the  California  stat- 
ute that  the  sherifT,  in  selling  property  up- 
on a  judgment  recovered  by  the  state 
against  the  property  for  delinquent  taxes, 
shall  only  sell  the  smallest  quantity  of  the 
property  which  any  purchaser  will  take  and 
pay  the  judgments  and  costs,  is  mandatory 
upon  the  officer,  and  not  directory  merely. 
French  v.  Edwards,  13  Wall.  506,     .20:  702 

Separate  Interests  of  tenants. 

669.  Where  a  lot  on  which  taxes  were  as- 
sessed belonged  to  two  persons  as  tenants 
in  common,  and  the  assessment  was  made  by 
a  valuation  of  each  half  of  the  lot,  the  in- 
terest of  one  may  be  sold  upon  his  default 
in  payment  of  taxes,  without  selling  the  in- 
terest of  the  other,  who  had  paid  the  share 
of  the  taxes  assessed  to  him.  Ronkendorff 
v:.  Taylor,  4  Pet.  349,  7:882 
Cited  in  Gault  v.  Woodbridge,  4  McLean,  832, 

Fed.  Caa.  No.  5,275. 

Bids  and  assessed  valne. 

As  to  Federal  Tax,  see  Internal   Rev- 
enue, 273. 

670.  Where,  under  the  act  of  1863  in  re- 
gard to  tax  sales,  a  person  bid  a  sum  suffi- 
cient to  pay  the  tax,  interest,  and  costs, 
the  commissioner  was  not  bound  to  make  the 
land  bring  two  thirdo  its  assessed  value. 
Turner  v.  Smith,  14  Wall.  553,  20:  724 

Procedure  after  time  to  redeem. 

671.  No  sale  for  taxes  could  be  consum- 
mated, and  no  deed  could  be  made,  prior  to 
the  return,  affirmation,  and  record  of  the 
survey  required  by  Va.  Civ.  Code,  chap.  37, 
to  be  made  at  the  expiration  of  the  two 
years  allowed  for  redemption.  Shutte  v. 
Thompson,  15  Wall.  151,  21:  123 

4,  Veeda  and  Title, 

Impairment  of  Contract  Obligations  as  to 
Proceedings  for  Perfecting,  see  Constitu- 
tional Law,  1525a-1525c,  1572. 

Presumption  and  Burden  of  Proof,  see  Evi- 
dence, 453-471. 

Best  Evidence  to  Prove  Regularity  of  Assess- 
ment, see  Evidence,  895. 

Sufficiency  of  Evidence  of  Discrimination 
Against  Nonresident  Owner,  see  Evi- 
dence, 2437. 

Deed   and  requisites. 

Necessity  of  Notice  to  Validity  of  Deed, 

see  supra,  635. 
Tax  Deed  as  Color  of  Title,  see  Adverse 

Possession,  104-109,  112. 
As  Cloud  on  Title,  see  Cloud  on  Title, 

16-20,  56. 
Suit  to  Quiet  Title  by  Holder  of,  see 

Cloud  on  Title,  40. 
Estoppel  to  Contest  Deed,  see  Estoppel, 

329. 
Tax   Deeds   as   Evidence,   see   Evidence. 

1221,  1223. 
Conclusiveness   of   Tax    Deed,    sec    Evi- 

aence,  2433-3435. 


Limitation  of  Action  to  Recover  Posses- 
sion by  Holder  of  Deed,  see  Limita- 
tion of  Actions,  511. 

Record  of  Tax  Deed,  see  Rear  Property, 
70. 

See  also  supra,  521,  671. 

672.  Where  a  tax  deed  is  required  to 
state  the  amount  for  which  lands  were  sold, 
a  statement  that  they  were  sold  to  the  said 
0  county,  and  by  its  treasurer  assigned  to 
C,  for  the  sum  of  $1,220,  is  sufficient;  the 
statement  as  to  the  assignment  may  be  read 
as  if  in  parenthesis.  Geekie  v.  Kirby  Car- 
penter Co.  106  U.  S.  379,  1  Sup.  Ct.  Rep. 
315.  27:  157 

673.  The  deed  of  an  officer  reciting  a  sale 
of  property,  for  taxes,  to  the  highest  bid- 
der, when  he  was  authorized  by  the  statute 
to  sell  only  the  smallest  quantity  of  the 
property  which  anyone  would  take  and  pay 
the  judgment  and  costs,  is  void  on  its  face. 
French  v.  Edwards,  13  Wall.  506,        20:  702 

674.  Where  a  tax  deed  in  Iowa,  regular 
in  form,  recited  that  land  was  sold  January 

4,  and  the  treasurer  recited  that  the  sales 
of  land  for  delinquent  taxes  in  the  county 
began  on  that  day,  and  continued  from  day 
to  day  until  January  18,  and  that  he 
entered  all  sales  as  made  on  the  4th,  the 
deed  was  valid,  although  the  land  was  not 
sold  upon  the  4th,  but  at  some  tim^  b'-^—'^'^n 
the  4th  and  18th.    Callanan  v.  Hurley,  93  U. 

5.  387,  ^6:  V.31 

875.  A  tax  deed,  as  a  transmission  of  title, 
is  void,  and  therefore  inadmissible  in  eject- 
ment, where  the  statute  requiring  a  survey, 
report,  and  deed  in  consummation  of  the 
tax  sale,  was  repealed  after  the  sale  and  be- 
fore compliance  with  these  requirements. 
Shutte  V.  Thompson,  15  Wall.  151,  21:  123 
Cited  Id  Forqueran  v.  Donnally,  7  W.  Va.  144. 

676.  In  Nebraska  a  tax  deed  not  executed 
by  the  treasurer  under  his  seal  of  office  is 
void.  Deputron  v.  Young,  134  U.  S.  241, 
10  Sup.  Ct.  Rep.  539,  33:  923 
Cited  In   Lockwood  v.  Gehlert,  127   N.  Y.  252, 

27  N.  E.  812. 

Deed  by  successor  in  office. 

677.  A  tax  collector  in  Arkansas  is  em- 
powered to  make  and  execute  a  deed  to  the 
purchaser  of  lands  sold  for  taxes  by  a  former 
collector  whose  service  has  terminated  by 
death,  removal,  or  expiration  of  term,  in  the 
same  manner  and  with  like  effect  as  that 
officer  would  have  done.  Thomas  v.  Lawson, 
21  How.  331,  16:  82 

Record  essential  to  title. 

678.  Under  the  laws  of  Tennessee,  where 
lands  are  sold  for  the  payment  of  taxes,  it  is 
essential  to  the  validity  of  the  sale  that 
every  fact  necessary  to  give  the  court  juris- 
diction should  appear  upon  the  record. 
M'Clung  V.  Ross,  5  Wheat.  116,  5:  46 
Thatcher  v.  Powell,  6  Wheat.  119,  5:  221 
Cited  in  Early  v.  Doe.  16  How.  618,  14  L.  ed. 

1083 — Dunn  v.  Games,  1  McLean,  328,  Fed. 
Caa.  No.  4,176— Tolmie  v.  Thompson,  3 
('ranch,  C.  C.  1,30,  Fod.  Cas.  No.  I4,t)80 — 
Commercial  Bank  v.  Sandford,  103  Fed.  100 
^Lyon  V.  Hunt,  11  Ala,  312,  46  Am.  Dec. 
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216 — Southern  Pine  Co.  y.  Klrkland,  112  Ga. 
219,  37  S.  E.  362— Fitch  ▼.  Plnckard,  5  111. 
79 — Miller  v.  Wei  la.  6  Mo.  7 — Morton  v. 
Reeds,  6  Mo.  78 — Werz  v.  Werz,  11  Mo.  App. 
S6 — ^Taylor  ▼.  Huntington,  34  Wash.  458,  75 
Pac.  1104. 

679.  It  is  essential  to  the  validity  of  a  sale 
of  land  for  taxes,  in  Tennessee,  that  it 
should  appear  on  the  record  that  the  sheriff 
had  returned  that  there  were  no  goods  or 
chattels  out  of  which  the  taxes  could  be 
made.     Thatcher  v.  Powell,  6  Wheat.  119, 

5:221 

Notice  or  knowledge. 

Su£Qciency  of  Evidence  of,  see  Evidence, 
2276. 

680.  The  purchaser  of  a  tax  title  is  not 
bound  to  inquire  further  than  to  know  that 
the  sale  has  been  made  according  to  the 
provisions  of  the  statute  which  authorized 
it.  Thompson  v.  Roe  ex  dem.  Carroll,  22 
How.  422,  16:387 

681.  A  collector  selling  land  for  taxes 
must  act  in  conformity  with  the  law,  and 
the  piux;haser  is  bound  to  inquire  whether 
he  has  so  acted.  Stead  v.  Course,  4  Cranch, 
403,  2: 660 

682.  Under  the  Arkansas  statutes,  al- 
though the  tax  deed  is  prima  facie  evidence 
of  the  validity  of  the  title,  if  land  has  not 
been  legally  assessed,  it  is  fatal  to  the  tax 
deed.    Farker  v.  Overman,  18  How.  137, 

15:318 
Cited  in  Hunt  v.  McFadgen,  20  Ark.  284. 

Title  generally. 

Necessity  of  Compliance  with  Statu- 
tory Requirements  to  Make  Valid 
Title,  see  supra,  632,  633. 

Effect  of  Error  in  Description  on  Tax 
Title,  see  supra,  519-521. 

State  Decision  as  to  Sufficiency  of  Pro- 
ceedings to  Give  Title  as  Binding 
in  Federal  Courts,  see  Courts, 
1867-1869. 

Estoppel  to  Claim  Title  by,  see  Estop- 
pel, 74,  314. 

Presumption  and  Burden  of  Proof,  see 
Evidence,  453-471. 

Parol  Evidence  of  Illegality  of  Tax  to 
Invalidate,    see    Evidence,    1669. 

Effect  of  Purchase  at  Tax  Sale  by 
Fraudulent  Transferee  of  same 
Party  as  against  Creditors,  see 
Fraudulent  Conveyances,  67. 

Of  Purchaser  at  Federal  Tax  Sale,  see 
Internal  Revenue,  282-284. 

Conclusiveness  of  Decree  Against  Title, 
see  Judgment,  645. 

Postponement  of  Partition  Proceedings 
where  Adverse  Possession  under 
Tax  Title  is  Asserted,  see  Parti- 
tion, 16. 

Right  to  Remove  Suit  to  Confirm  Tax 
Title,  see  Removal  of  Causes,  27. 

683.  A  tax  deed  contains  no  better  title 
than  that  possessed  by  the  owner  at  the 
time  the  tax  was  assessed  or  the  land  sold. 
Carroll  v.  Safford,  3  How.  441,  11:  671 
Cited  in  Omaha  &  G.  Smelting  &  Rcf.  Co.  v.  Ta- 


bor, 13  Colo.  53,  5  L.R.A.  242,  16  Am.  St 
Rep.  185,  21  Pac.  025— Jones  v.  Meyers.  8 
Idaho,  57,  35  Am.  St.  Rep.  259,  26  Pac  215^ 
Ross  V.  Outagamie  County,  12  Wis.  46. 

684.  In  Michigan,  a  deed,  by  the  state, 
of  lands  sold  for  taxes,  to  the  owner,  trans- 
fers no  new  title.  It  is  only  a  satisfaction 
of  the  lien  of  the  state,  and  restoration  of 
the  estate  from  the  sale.  Gould  v.  Day,  94 
U.  S.  405,  24:  232 

685.  If  a  tax  deed  is  valid,  it  clothes  the 
purchaser  with  the  title,  under  an  indepen- 
dent grant  from  the  sovereign  authority, 
and  extinguishes  all  prior  titles  and  in- 
cumbrances of  private  persons  and  all  equi- 
ties arising  out  of  them.  Hefner  v.  North- 
western Mut.  L.  Ins.  Co.  123  U.  S.  747.  8 
Sup.  Ct.  Rep.  337,  31:309 
Cited  in  Textor  v.  Shipley,  86  Md.  438,  38  At). 

932 — Emery  v.  Boston  Terminal  Co.  ITS 
Mass.  184,  86  Am.  St.  Rep.  478,  59  N.  E. 
763. 

Invalidating  errors  or  Irregnlartties. 

Parol  Evidence  of,  see  Evidence,  1668. 

686.  Where  the  question  relates  to  the 
action  of  an  assessor,  or  of  the  township 
board  of  equalization,  which  does  not  pro- 
fess to  be  carried  on  with  any  purpose  of 
making  any  such  discrimination,  mere  er- 
rors in  assessment  should  be  corrected  in 
proceedings,  as  provided  by  statute,  before 
a  sale  is  made,  and  do  not  make  the  sale 
void.  Beeson  v.  Johns,  124  U.  S.  56,  8  Sup. 
a.  Rep.  352,  31 :  360 

687.  A  tax  deed,  in  Michigan,  is  void 
where  part  of  the  tax  for  which  it  was  given 
was  invalid.  Culbertson  v.  H.  Witbeck 
Co.  127  U.  S.  326,  8  Sup.  a.  Rep.  1136, 

32:134 
Cited  In  Cnlbertson  v.  H.  Witbeck  Co.  92  Midi. 
475,  62  N.  W.  093. 

688.  An  Arkansas  tax  deed  is  void  where 
the  land  was  sold  for  taxes  on  a  day  not 
authorized  by  law.  Redfield  v.  Parks,  132 
U.  S.  239,  10  Sup.  Ct.  Rep.  83,  33:  327 

689.  Notwithstanding  the  statute  of  Illi- 
nois as  to  the  effect  of  tax  deeds,  a  tax  deed. 
to  be  evidence  of  paramount  title,  must  be 
supported  by  a  valid  judgment  for  the  tax** 
and  a  proper  precept  authorizing  the  sale. 
Gage  V.  Bani,  141  U.  S.  344,  12  Sup.  Ct.  R  p. 
22,  35: 776 
Cited  In  Lewis  v.  Barnhart.  145  U.  S.  71.  3« 

L.  ed.  628,  12  Sup.  Ct.  Rep.  772. 

690.  Under  the  decision  of  the  supreme 
court  of  Illinois,  a  tax  sale  of  real  estate  is 
void  when  a  part  of  the  tax  for  which  it  i« 
made  is  illegal.  Gage  v.  Pumpelly,  115  V- 
S.  454,  6  Sup.  a.  Rep.  136,  29:  449 

Defects  cured  or  barred. 

691.  Any  defects  or  irregularities  in  the 
proceedings  bv  which  a  tax  title  to  land  is 
acquired — such  as  the  sale  for  aggregate 
unpaid  taxes  of  several  years  on  a  tract 
which  had  been  assessed  in  separate  par- 
cels, or  part  of  which  had  in  some  year* 
not  been  assessed  at  all,  and  the  failure  Jo 
publish  a  proper  notice  of  redemption— will 
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not  affect  the  Talidity  of  the  tax  title  un- 
der N.  Y.  Laws  1885,  chap.  448,  after  the 
expiration  of  the  two  years  thereby  pre- 
scribed, even  if  some  of  the  defects  are  to 
be  deemed  jurisdictional,  since  the  statute 
is  not  merely  a  curative  one,  but  is  a 
statute  of  limitations.  Saranac  Land  & 
Timber  Co.  v.  Roberts  (Saranac  Land  & 
Timber  Co.  v.  Comptroller)  177  U.  S.  318, 
20   Sup.  a.   Rep.   642,  44:786 

692.  Under  the  General  Laws  of  Wiscon- 
sin of  1861,  chap.  138,  §  5,  a  tax  deed  given 
on  a  sale  for  taxes,  but  which  included  an 
illegal  charge  of  five  cents  for  a  stamp,  be- 
comes conclusive  evidence  of  title  after 
three  years  from  recording  the  deed.  Gee- 
kie  V.  Kirby  Carpenter  Co.  106  U.  S.  379, 
1  Sup.  a.  Rep.  315.  27:  157 

693.  Where  the  owners  of  a  tax  title 
have  had  the  possession,  paid  the  taxes, 
built  and  made  valuable  improvements  on 
the  lot,  in  the  presence  of  the  former  own- 
ers, for  nearly  twenty  years,  a  court  of 
justice  should  be  unwilling  to  exercise  any 
judicial  ingenuity  to  forfeit  even  a  tax  title, 
where  the  former  owners  have  been  so  slow 
to  question  its  validity.  Thompson  v.  Roe 
ex  dem.  Carroll,  22  How.  422,  16:  387 

Paramount  rig^hts  of  state  or  nation. 

694.  Placing  on  the  books  of  a  county  as 
lands  of  private  persons  land  belonging  to 
the  state  for  which  no  patent  had  ever 
been  issued,  or  which  the  state  had  ac- 
quired by  forfeiture  and  the  expiration  of 
the  time  for  redemption,  and  the  subse- 
quent sale  of  such  lands  for  taxes,  can 
give  no  title  to  the  purchaser.  Rich  v.  Brax- 
ton, 158  U.  S.  375,  15  Sup.  Ct.  Rep.  1006, 

39:  1022 

695.  Where  Congress  declared  that,  if  a 
land  grantee  did  not  sell  lands  within  a 
time  limited  by  the  act,  they  should  then  be 
open  to  pre-emption  and  sale,  the  contin- 
gent right  of  pre-emption  cannot  be  em- 
barrass^ by  a  sale  for  taxes  by  the  state. 
Kansas  P.  R.  Co.  v.  Prescott,  16  Wall.  603, 

21 :  373 

Exempt  property. 

696.  When  a  statute  exempted  a  canal 
and  its  works  from  taxation,  a  sale  of  such 
property  for  taxes  was  void,  and  an  offer  to 
prove  tax  title  under  such  sale  was  properly 
rejected.  Mackall  v.  Chesapeake  &  O.  Ca- 
nal Co.  94  U.  S.  308,  24:  161 

Equities  of  occupant. 

697.  Receipt  of  taxes  from  the  owners  of 
land  sold  to  the  state  for  taxes,  for  two 
years  after  the  sale,  will  be  treated  as  a 
waiver  of  the  forfeiture,  and  the  taxes  paid 
regarded  as  a  payment  towards  redemption, 
and  the  payment  of  the  balance  permitted ; 
and  a  purchaser  from  the  state  of  such  land 
will  take  it  subject  to  the  same  equities 
and  defenses  as  the  state.  Martin  v.  Bar- 
bour, 140  U.  S.  634,  11  Sup.  Ct.  Rep.  944. 

35:  546 
died  In  Cecil  v.  Clark,  44  W.  Va.  674,  30  S. 
B.  216 


Rig^ht  of  occupant  to  buy  in. 

698.  A  person  in  possession  of  land  at  the 
time  an  assessment  of  a  tax  is  made  is 
precluded  from  acquiring  a  tax  title  where 
a  sale  is  made  for  the  collection  of  such 
tax.     Ballance  v.  Forsyth,  13  How.  18, 

14:32 
Cited    in    Hunt    v.    Rowland,    22    Iowa,    56 — 
Blackwood  v.  Van  Vleit,  30  Mich.  122. 

Rights  under  void  deed. 

699.  By  the  Iowa  statute,  if  a  tax  deed 
is  invalid,  the  tax  lien  is  the  only  interest 
in  the  land  that  the  purchaser  at  the  sale 
acquires.  Hefner  v.  Northwestern  Mut.  L. 
Ins.  Co.  123  U.  S.  747,  8  Sup.  Ct.  Rep.  337, 

31 :  309 

700.  Void  tax  deeds  under  which  five 
years'  possession  has  not  been  had  do  not 
give  title  "regularly  derived  mediately  or 
immediately  from  or  under  a  grant,"  such 
as  is  protected  by  W.  Va.  Const,  art.  13,  § 
3.  Rich  V.  Braxton,  158  U.  S.  375,  15  Sup. 
Ct.  Rep.  1006,  39:  1022 

Collateral  attack. 

701.  The  principle  that  a  tax  title  must 
be  held  good  until  it  is  annulled  in  a  direct 
action  applies  only  as  to  those  titles  that 
are  bona  fide,  and  are  acquired  without 
fraud,  or  that  are  real,  and  not  simulated. 
Mendenhall  v.  Hall.  134  U.  S.  559,  10  Sup. 
Ct.  Rep.  616,  33:  1012 

702.  The  corporate  character  of  a  town 
cannot  be  questioned  collaterally  by  con- 
testing a  tax  deed,  after  many  years'  recog- 
nition. Bardon  v.  LAnd  A  River  Improv.  Co. 
157  U.  S.  327,  15  Sup.  Ct.  Rep.  650,    39:  719 

5.  Setting  Aside. 

General  Jurisdiction  of  Equity,  tee  Equity, 

193. 
Limitation  of  Action  for,  see  Limitation  of 

Actions,  512. 
Necessity   of  Tender  by  Mortgagee  to  one 

Purchasing  Premises  in  Collusion  with 

Mortgagor,  see  Mortgage,  277. 
Sufficiency   of  Allegations   in  Bill   for,   see 

Pleading,   588. 
Sufficiency    of    Defendant's    Allegations    in 

Action  for,  see  Pleading,  725. 

703.  Inadequacy  of  the  price  given  at 
the  sale  of  land  for  unpaid  taxes  thereon 
is  not  a  valid  objection  to  the  sale.  Slater 
v.  Maxwell,  6  Wall.  268,  18:  796 

704.  Tax  sales,  whenever  characterized  by 
fraud  or  unfairness,  should  be  set  aside, 
or  the  purchaser  be  required  to  hold  the 
title  in  trust  for  the  owner.  Slater  v.  Max- 
well, 6  Wall.  268,  18:  796 

705.  Where,  at  the  time  the  land  was 
offered  for  sale,  many  persons  were  present 
with  the  view  to  purchase,  but  the  defend- 
ant, by  false  assertions,  put  down  all  com- 
petition, and  had  the  entire  property  struck 
off  to  him  for  the  amount  of  the  taxes,  the 
sale  will  be  set  aside.  Slater  v.  Maxwell,  6 
Wall.  268,  18:  796 
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706.  In  a  proceeding  in  equity  to  set  aside 
a  tax  8a]e,  the  complainant  should  tender 
the  purchaser  all  taxes  paid  by  him,  both 
at  the  sale  and  after.  Gage  v.  Pumpelly, 
115  U.  S.  454.  6  Sup.  a.  Rop.  136,  29:  449 
Cited  in  Baldwin  v.  Elizabeth.  42  N.  J.  Eq.  14, 

6  Atl.  275 — Morris  v.  Rose  berry,  46  W.  Va. 
29,  82  S.  E.  1019. 

j.  Redemption. 

Remedy  of  Heir  of  Firm  Realty  Assigned 
for  Benefit  of  Creditors,  see  Equity, 
187. 

From  Federal  Tax  Sale,  see  Internal  Reve- 
nue, V.  d. 

See  also  supra,  609,  697. 

707.  It  is  the  general  rule  of  courts  to 
give  to  statutes  authorising  redemption 
from  tax  sales,  a  construction  favorable  to 
owners,  where  they  provide  every  indemni- 
ty to  the  purchaser,  and  impose  a  penalty 
upon  the  delinquent.  Corbett  v.  Nutt,  10 
Wall.  464.  19:  976 
Cited  In  Barrett  v.  Holmes,  102  U.  S.  657.  26 

L.  ed.  293 — Sharpleigh  v.  Surdam,  1  Flipp. 
477,  Fed.  Cas.  No.  12,711— Henry  v.  Florida 
Land  &  Mortg.  Co.  38  Fla.  273,  21  So.  19. 

708.  A  law  authorizing  the  redemption 
of  land  sold  for  taxes  ought  to  receive  a 
liberal  construction  in  favor  of  those  whose 
estates  will  be  otherwise  devested,  especial- 
ly where  the  time  allowed  is  short,  and 
indemnity  is  given  to  the  purchaser,  and 
a  penalty  imposed  on  the  owner.  Dubois 
V.  Hepburn,  10  Pet.  1,  9:  325 
Cited  In  Corl)ett  v.  Nutt.  10  Wall.  475,   19  L. 

ed.  979 — Barrett  v.  Holmes,  102  U.  S.  657, 
26  L.  ed.  293 — Tracy  v.  Reod  13  Sawy.  628. 
2  L.R.A.  778.  38  Fed.  73— Meyer  v.  Kuhn,  i:^ 
C.  C.  A.  306,  25  U.  S.  App.  174,  65  Fed.  714 
— Bender  v.  King,  111  Fed.  05 — Boyd  v. 
Holt,  62  Ala.  208 — Henry  v.  Florida  Land  & 
Mortg.  Co.  38  Fla.  273.  21  So.  19— MIxon 
V.  Stanley,  100  Ga.  377,  28  S.  E.  440— 
Penn  v.  Clemans,  19  Iowa«  380 — Annan  v. 
Baker.  49  N.  H.  171— Rich  v.  Talmer,  6  Or. 
340 — Patterson  v.  Brlndle,  9  Watts.  101 — 
Meta  V.  HIpps,  96  Pa.  17.  9  W.  N.  C.  32.3— 
Martin  v.  Snowden,  18  Gratt.  (Va.)  110— 
Danser  v.  Johnson,  25  W.  Va.  385 — Poling  v. 
Parsons,  38  W.  Va.  83.  18  S.  E.  370— White 
v.  Straus,  47  W.  Va.  797,  35  S.  E.  843— Clark 
V.  McClaugherty.  53  W.  Va.  379,  44  S.  E. 
269— Jones  v.  Collins,  16  Wis.  605. 

709.  While  the  right  of  redemption  is  to 
be  favorably  regarded,  it  is  a  statutory 
right  exclusively,  and  can  be  claimed  only 
under  the  circumstances  prescribed.  Courts 
cannot  extend  the  time,  or  make  exceptions 
not  made  in  the  statute.  Kelly  v.  Sanders 
99  U.  S.  441,  25:  327 
Cited  In  Lynch  v.  Burt.  67  C.  C.  A.  317.   132 

Fed.  429— Dumphoy  v.  Hilton,  121  Mich.  317, 
80  N.  W.  1— McMillan  v.  Hogan,  129  N.  C. 
817,  40  S.  E.  63. 

Who  may  redeem. 

From    Federal    Tax    Sale,    see    Internal 
Revenue,  286. 

710.  The  heirs  who  would  have  owned  the 
lands  if  they  had  not  been  sold  for  taxes 
are  embraced  in  the  words  "former  owner," 


in  the  provision  of  W.  Va.  act  Nov.  16, 
1873,  §  13,  giving  the  former  owner  of  Itnd 
forfeited  for  taxes  the  right  to  redeem  it  at 
any  time  before  the  sale  thereof.  Rich  v. 
Braxton,  158  U.  S.  375,  15  Sup.  Ct.  Rep. 
1006,  39: 1022 

Cited  in  State  v.  Tavenner,  49  W.  Va.  707,  39 
S.  B.  649. 

711.  In  Pennsylvania,  any  person  whohaA 
any  interest  in  lands  sold  for  taxes  is  con- 
sidered the  owner  thereof  for  the  parposei 
of  redemption.  Dubois  v.  Hepburn,  10  Pet 
1,  9: 325 
Cited  in  Schenk  v.  Peay,  Fed.  Cas.  No.  12.451— 

Bender  v.  King,  111  Fed.  65 — Black  v.  Percl- 
field,  1  Ark.  478 — People  ex  rel.  Thome  ▼. 
Hays,  4  Cal.  149 — Mlxon  v.  Stanley.  100  Qt. 
377,  28  8.  B.  440 — Adams  v.  Beale,  19  loira, 
68 — Rice  V.  Nelson,  27  Iowa,  152 — Jacobs  ▼. 
Porter,  34  Iowa.  347 — Rich  v.  Palmer,  6  Or. 
340*-Patter8on  v.  Brlndle.  9  Watts  (Pa.) 
101 — Martin  v.  Snowden.  18  Gratt  (Va.)  116 
—White  V.  Straus.  47  W.  Va.  797.  35  8.  E. 
843 — Clark  v.  McClaugherty.  63  W.  Va.  37«. 
44  S.  B.  269. 

712.  Prior  to  the  assignment  and  convey- 
ance directed  by  §  14  of  the  bankruptcy 
act,  the  title  of  the  estate  belonging  to  tbe 
debtor  remains  unchanged,  and  he  is  still 
the  owner,  within  the  meaning  of  the  stat- 
ute authorizing  the  owner  to  redeem  from 
a  sale  for  taxes.  Hampton  v.  Rouse,  22 
Wall.  263,  22:755 
Dietinguiehed   in   Re  Tifft.   Fed.   Cas.  No.  14.- 

034. 

Cited  in  Conner  v.  Long,  104  U.  S.  230.  26  L 
ed.  724 — Crompton  v.  Conkllng.  9  Ben.  230. 
Fed.  Cas.  No.  3.407 — Robinson  v.  Hall.  8  BeD. 
63,  Fed.  Cas.  No.  11,052— Sedgwick  v.  Grin- 
nell,  9  Ben.  431,  Fed.  Ca.s.  No.  12,612- 
Brown  v.  Wygant.  6  Mackey.  456 — Sctaoeo 
thaler  v.  Rosskam.  107  111.  App.  436 — Uath- 
em  &  S.  Lumber  Co.  v.  Nalty,  109  La.  336,  33 
So.  354— Tufts  V.  Sylvester,  79  Me.  216.  1 
Am.  St.  Rep.  303.  9  Atl.  357 — Ligon  v.  Alleo, 
50  Miss.  636— Haley  v.  Thurston.  60  N.  H. 
205— Rand  v.  Iowa  C.  R.  Co.  96  App.  Dlv. 
416.  89  N.  Y.  Supp.  212— National  Bank  k 
Loan  Co.  v.  Babbit.  17  Hun,  464 — Ewlng  t. 
Van  Wagenen.  6  Wash.  47,  32  Pac.  1009. 

Time  to  redeem. 

See  also  supra,  709. 

713.  Failure  of  the  county  clerk  to  make  i 
record  of  land  sold  to  the  state  for  taxes, 
and  to  transfer  such  lands  on  the  tax  books 
to  the  state  as  required  by  law,  whereby  the 
owner  was  kept  in  ignorance  of  the  sale,  is 
such  dereliction  of  duty  on  the  part  of  the 
officers  of  the  state  as  will  excuse  his  fail- 
ure to  redeem  within  the  statutory  period 
of  two  years.  Martin  v.  Barbour,  140  U.  ^' 
634,  11  Sup.  a.  Rep.  944,  35:546 

714.  The  law  of  Arkansas  gives  to  minors 
the  right  to  redeem  lands  sold  for  taxes, 
within  two  years  after  the  expiration  of 
their  disability.  Martin  v.  Barbour.  140 
U.  S.  634,  11  Sup.  Ct.  Rep.  944,      35:  54« 

Tender  or  payment  to  redeem. 

Necessity  of  Tender  as  Prerequisite  t« 
Setting  Aside  Sale,  see  supra.  706. 

715.  Where  land  has  been  sold  for  taxes 
payment  or  tender  by  the  owner  is  not  n- 
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quired.  An  offer  and  refusal  is  made  equiv- 
alent to  a  receipt  of  the  money  by  the 
treasurer,  and  authorizes  a  recovery  of  the 
land  by  suit  as  if  no  sale  had  been  made. 
Dubois  V.  Hepburn,  10  Pet.  1,  9:  325 

Rights  in  redeemed  lands. 

716.  One  contracting  with  the  assignee  of 
an  insolvent  firm  to  redeem  from  tax  sales 
and  pa^  future  taxes,  in  return  for  an  in- 
terest m  the  prospective  sales  of  property 
assigned  for  the  benefit  of  creditors  to  such 
assignee  by  the  surviving  partner,  is  not 
the  agent  of  the  heirs  of  the  deceased  part- 
ner/ who  died  before  the  assignment  was 
made,  and  occupies  no  position  of  trust  or 
confidence  towards  them,  so  as  to  give  them 
standing  in  a  court  of  chancery  to  redeem 
from  a  tax  sale  at  which  such  agent  was 
the  purchaser.  Rothwell  v.  Dewees,  2 
Black,  613,  17:309 

le.  Penalties  and  Interest, 

Discrimination  as  to,  see  supra,  105. 

Application  of  Interest  Collected,  see  infra, 
742. 

Equal  Protection  of  Law  as  to,  see  Consti- 
tutional Law,  325-327. 

Due  Process  as  to,  see  Constitutional  Law, 
532. 

Estoppel  to  Claim,  see  Estoppel,  270. 

Exclusiveness  or  Illegality  of  Rate  for  Non- 
payment of  Taxes  as  Ground  for  In- 
junction, sfee  Injunction,  150. 

Liability  for  Interest  on  Amount  Collected 
as  Penalty,  see  Interest,  60. 

Interest  Against  City  Failing  to  Pay  over 
School  Taxes  Collected,  see  Interest, 
133. 

See  also  supra,  601;  Constitutional  Law, 
551-553;    Costs   and    Fees,   9. 

717.  Where  a  state,  under  whose  au- 
thority a  tax  is  levied,  sets  up  a  title  in 
itself  to  the  property  taxed,  adverse  to  that 
of  the  true  owner,  and  forbears  to  enforce 
the  collection  until  the  "title  is  adjusted," 
no  claim  can  be  made  by  it  for  extraordi- 
nary compfnsation  on  account  of  delay  in 
payment  of  the  tax.  Interest  or  penalty  in 
excess  of  the  rate  of  interest  payable  on 
money  obligations  cannot  be  collected.  Litch- 
field V.  Hamilton  County,  101  U.  S.  781, 
note,  25:  928 
Cited  In  Walla  Wnlla  ▼.  Walla  Walla  Water  Co. 

172  U.  S.  0,  43  L.  ed.  845,  19  Sup.  Ct.  Uep. 
77 — Freeport  Water  Co.  v.  Freeport,  180  U. 
8.  600,  45  L.  ed.  692.  21  Sup.  Ct.  Rep.  493 
— Baltimore  &  O.  R.  Co.  v.  Allen,  17  Fed. 
176 — Capital  City  Gas  Co.  v.  Dea  Moines,  72 
Fed.  824 — aeveland  City  R.  Co.  v.  Cleveland, 
94  Fed.  395 — Iron  Mountain  R.  Co.  v.  Mem- 
phis, 37  C.  C.  A.  426,  96  Fed.  129— Meican 
tile  Trust  &  I).  Co.  v.  Collins  Park  4b  Belt  R. 
Co.  99  Fed.  814 — Mason  v.  Harper's  Ferry 
Bridge  Co.  17  W.  Va.  414 

.  718.  The  penalty  of  25  per  cent  imposed 
by  N.  M.  Comp.  Laws  1897,  §  4035,  upon 
any  person  who  fails  to  render  a  true  list 
of  his  property  for  taxation,  will  not  be  en- 
forced in  a  proceeding  to  establish  a  lien 
for  unpaid  taxes,  where  no  such  penalty  is 


claimed  in  the  petition.  United  States 
Trust  Co.  V.  New  Mexico,  183  U.  S.  535,  22 
Sup.  Ct.  Rep.  172,  46:  315 

719.  The  amount  of  penalty  to  be  im- 
posed for  nonpayment  of  taxes  is  in  the 
discretion  of  the  legislature.  Western  U. 
Teleg.  Co.  v.  Indiana,  165  U.  S.  304,  17  Sup. 
Ct.  Rep.  345,  41 :  725 

720.  The  penal  rate  of  12  per  cent  in- 
terest imposed  by  Mass.  Pub.  Stat.  chap. 
13,  §  54,  on  an  unpaid  corporation  tax,  runs 
only  until  the  decree  for  its  recovery;  after 
the  date  of  the  decree,  interest  is  to  be 
computed  on  it  at  6  per  cent  only,  the  le^l 
rate.  Atty.  Gen.  v.  Western  U.  Teleg.  Co. 
141  U.  S.  40,  11  Sup.  Ct.  Rep.  889,      35:  628 

721.  Where,  in  an  action  for  taxes,  the 
plaintiff  is  not  entitled  to  judgment  for  the 
taxes  originally  in  question,  it  follows  that 
it  cannot  have  judgment  for  penalties,  in- 
terest, or  attorneys'  fees.  San  Bernardino 
County  V.  Southern  P.  R.  Co.  118  U.  S.  417, 
6  Sup.  a.  Rep.  1144,  30:  125 

722.  A  defendant  cannot  be  adjudged  li- 
able for  penalty,  interest,  or  attorneys' 
fees  for  not  paying  taxes  arising  out  of  an 
invalid  assessment,  and  which,  under  the 
law,  is  not  collectible  by  suit.  The  parties 
having  stipulated  that  a  judgment  entered 
for  the  plaintifl*.  with  the  consent  of  the 
defendant,  should  not  be  treated  as  an  ad- 
mission by  the  latter  of  the  validity  of  the 
taxes  claimed,  the  plaintiff  cannot  have 
judgment  in  its  favor  for  such  penalty, 
interest,  and  attorney's  fees.  San  Bernar- 
dino County  V.  Southern  P.  R.  Co.  118  U.  S. 
417,  6  Sup.  Ct.  Rep.  1144,  30:  125 

723.  Interest  on  unpaid  taxes  prior  to  a 
decree  establishing  liability  therefor,  in  an 
action  to  collect  such  taxes,  is  properly  re- 
fused where  the  assessment  was  made  in 
gross  upon  60.7  miles  of  railroad,  only  55 
miles  of  which  were  subject  to  taxation, 
since  under  such  circumstances  the  owners 
were  justified  in  contesting  their  liability 
to  such  assessment  and  taxation  in  gross, 
and  until  there  was  an  identification  of  the 
property  subject  to  taxation,  and  a  deter- 
mination of  the  amount  of  taxes  due,  it 
would  have  been  inequitable  to  charge  pen- 
alties for  nonpayment.  United  States 
Trust  Co.  V.  New  Mexico,  183  U.  S.  535.  22 
Sup.  Ct.  Rep.  172,  46:  315 


IV.  Inheritance  Taxes. 

Reviewability  of  Order  for  Appointment  of 
Appraisers  to  Assess,  see  Appeal  and 
Error,   309. 

Equal  Protection  and  Privileges  as  to,  see 
Constitutional  Law,   IV.  a,  4. 

Due  Process  as  to,  see  Constitutional  Law, 
IV.  b.  6.  6. 

Excluding  Foreign  Corporation  from  Exemp- 
tion from,  see  Constitutional  Law,  262. 

Retrospective  Stnt^te  as  to,  see  Constitu- 
tional Law,  999. 
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Impairment  of  Contract  Obligations  as  to, 
see  Constitutional  Law,  1374,  1375. 

Estoppel  to  Set  up  Alienage  in  Action  to 
Recover  Back,  see  Estoppel,  217. 

Federal  Tax  on  Legacies  and  Successions, 
see   Internal   Revenue,  IIL   h. 

Uniformity  in  Federal  Taxation,  see  In- 
ternal Revenue,  39. 

Denial  of  Full  Faith  and  Credit  Clause  as 
to,  see  Judgment,  972.    , 

Editorial  notes. 

Inheritance  and  succession  taxes. 

42:  1037 

[Liability  of  debt  due  from  resident  to 
nonresident  to  succession  tax.  4  L.R.A.(N. 
S.)  953. 

Liability  of  insurance  policy  issued  by  a 
domestic  corporation  upon  the  life  of  a 
nonresident  to  a  local  transfer  tax.  10 
L.R.A.(N.S.)   1089.] 

Nature  of  the  tax  and  power  to  im- 
pose it. 

Relative  Legislative  and  Judicial  Pow- 
er, see  Courts,  185-190. 

Federal  Income  Tax  as  Direct  Tax,  see 
Internal  Revenue,  28,  29. 

Federal  Taxation  of  Bequest  to  Muni- 
cipality see  Internal  Revenue,  72. 

724.  An  inheritance  tax  is  not  upon  the 
property,  in  the  ordinary  sense  of  the  term, 
but  upon  the  right  to  dispose  of  it;  and  it 
is  not  until  it  has  yielded  its  contribution 
to  the  state  that  it  becomes  the  property 
of  the  legatee.  United  States  v.  Perkins,  163 
U.  S.  625,  16  Sup.  Ct.  Rep.  1073,  41:287 
Cited  In  Magoun  v.  Illinois  Trust  &  Sav.  Bank, 

170  U.  S.  288,  42  L.  ed.  1040.  18  Sup.  Ct. 
Rep.  594 — Knowlton  v.  Moore.  178  U.  S.  53, 
44  L.  ed.  975,  20  Sup.  Ct.  Rep.  747,  9  Pa. 
Dlst.  R.  307— Plummer  v.  Coler,  178  U.  S. 
125,  44  L.  ed.  1004,  20  Sup.  Ct.  Rep.  820— 
Eidman  v.  Martinez,  184  U.  S.  580.  46  L.  ed. 
703,  22  Sup.  Ct.  Rep.  515 — Blackstone  v. 
Miller.  ISS  U.  S.  205,  47  L.  ed.  445,  23  Sup. 
Ct.  Rep.  277 — Snyder  v.  Bettman,  100  U.  8. 
U.  S.  250.  47  L.  ed.  1036,  23  Sup.  Ct.  Rep. 
803— High  V.  Coyne.  93  Fed.  451— Re  Wil- 
merding,  117  Cal.  284,  49  Pac.  181— Re  In- 
heritance Tax,  23  Colo.  493.  48  Pac.  535 — 
Hooper  v.  Shaw.  170  Mass.  191,  57  N.  K.  361 
— Hooper  v.  Bradford,  178  Mass.  97,  59  N.  E. 
078 — Union  Trust  Co.  v.  Wayne  Probate 
Judge,  125  Mich.  402.  84  N.  W.  1101— Gels- 
Ihorpe  V.  Fui*nell  (State  ex  rel.  Gelstborpe  v. 
Purnell)  20  Mont.  305,  39  L.R.A.  173,  51 
Pac.  267 — Re  Plummer,  30  Misc.  21,  62  N. 
Y.  Supp.  1024— Re  Hoyt,  37  Misc.  722,  76 
N.  Y.  Supp.  504— Black  v.  State.  113  Wis. 
223,  90  Am.  St.  Rep.  853,  89  N.  W.  522. 

725.  An  inheritance  tax  is  a  tax,  not  upon 
property  but  upon  the  right  of  succession, 
which  right  is  a  creature  of  the  law,  and 
the  authority  conferring  it  may  impose  con- 
ditions. Magoun  v.  Illinois  Trust  &  Sav. 
Bank,  170  U.  S.  283,  18  Sup.  Ct.  Rep.  594, 

42:  1037 
Cited  in  Eidman  v.  Martinez,  184  U.  S.  589.  46 
L.  ed.  703,  22  Sup.  Ct.  Rep.  515 — Blaclc- 
stone  V.  Miller.  188  U.  S.  204.  47  L.  ed. 
444,  23  Sup.  Ct.  Rep.  277 — Snyder  v.  Bett- 
man. 190  U.  S.  251,  47  L.  ed.  1036.  23  Sup. 
Ct.  Rep.  803— High  v.  Coyne,  93  Fed.  451— 
Buckgaber  v.  Moore,  104  £^ed.  951 — Brown  v. 


Elder,  32  Colo.  532,  77  Pac.  853— Re  Speed, 
216  111.  30,  108  Am.  St.  Rep.  189,  74  M. 
E.  809 — Chicago  Title  &  T.  Co.  v.  McGlew, 
90  111.  A  pp.  63 — Ferry  v.  Campbell.  110 
Iowa,  295,  50  IxR.A.  05,  81  N.  W.  604— 
Union  Trust  Co.  v.  Wayne  Probate  Judge, 
125  Mich.  493,  84  N.  W.  1101— Re  Fuller,  U 
Misc.  756,  70  N.  Y.  Supp.  1050 — Re  Dowi, 
167  N.  Y.  230,  52  L.R.A.  435.  88  Am.  St.  Bep. 
509,  60  N.  E.  439— Re  Vanderbilt,  172  N.  T. 
74,  64  N.  E.  782— Re  Delano.  176  N.  Y.  492, 
64  L.R.A.  282.  68  N.  E.  871— Re  LansiDg.  182 
N.  Y.  248,  74  N.  E.  882— State  ex  rel.  Tay- 
lor  V.  Gullbert,  70  Ohio  St.  249.  71  N.  E. 
636 — ^Knowlton  v.  Moore.  9  Pa.  Dlst.  R.  309 
— State  V.  Clark,  30  Wash.  445.  71  Pac.  30. 

726.  The  right  of  an  individual  eitinn 
and  resident  of  the  state  to  direct  the  de- 
scent of  his  property  by  will,  or  permit  its 
descent  to  be  regulated  by  the  statute,  as 
well  as  the  right  to  receive  the  property  of 
his  testator  or  ancestor  as  legatee,  devisee, 
or  heir, — is  derived  from  and  regulated  by 
the  state.  Plummer  v.  Coler,  178  U.  S. 
115,  20  Sup.  Ct.  Rep.  829,  44:998 
Cited  in  Orr  v.  Gilman,  183  U.  8.  287.  46  L.  ed. 

201,  22  Sup.  Ct.  Rep.  213— Ruckgaber  t. 
Moore,  31  N.  Y.  Civ.  Proc.  Rep.  316. 

727.  Right  to  impose  inheritance  tax  rec- 
ognized. Carpenter  v.  Pennsylvania,  17 
How.  4B6,  15: 127 
Cited  in  State  v.  Alston,  94  Tenn.  681,  28  L 

R.A.  180,  30  8.  W.  750. 

728.  The  right  to  dis|>ose  of  property  by 
will  is  purely  a  creation  of  statute,  and 
within  legislative  control  by  enactmeati 
such  as  inheritance -tax  laws.  United 
States  v.  Perkins,  163  U.  S.  625,  16  Sup. 
Ct.  Rep.  1073,  41 :  287 
Cited  in  Ruckgaber  v.  Moore,  104  Fed.  9:>1— 

Storrs  V.  St.  Luke's  Hospital,  180  III.  375.  T^ 
Am.  St.  Rep.  211,  64  N.  K.  185— Ferry  t. 
Campbell,  110  Iowa,  295,  50  L.R.A.  95.  81 
N.  W.  604 — State  ex  rel.  Fath  v.  Hendeisoa. 
160  Mo.  215,  60  8.  W.  1093— Black  t.  Statf. 
113  Wis.  231,  00  Am.  St  Rep.  853,  89  N. 
W.  522. 

Editorial  note. 

[Is  the  right  to  take  property  by  will  or 
inheritance  a  natural  or  statutory  riglit. 
9  L.R.A.{N.S.)  121.] 

Tax  on  estate  Including  United  SUte^ 
bonds. 

Situs  of  Property  Descending  to  Non- 
resident,  see  infra,   733-736. 

Equal  Protection  and  Privileges  cf,  »ie 
Constitutional  Law,  231. 

As  to  Provisions  in  French  Treaty  of 
1853,  see  Treaties,  56. 

728a.  The  impairment  of  the  borrowing 
power  of  the  government  as  the  remote  fi- 
fed of  a  .state  statute  imposing  a  tax  upon 
the  transfer  of  a  decedent's  property,  when 
the  statute  is  applied  to  property  eon^'st- 
ing  of  United  States  bonds,  is  not  sufliciest 
to  render  such  statute  unconstitutional- 
Plumber  v.  Coler,  178  U.  S.  116,  20  Sun.  a 
Rep.  829,  44:  W8 

Cited  in  Snyder  v.  Bettman,  190  V.  S.  250. 47 
L,  ed.  1036,  23  Sup.  Ct.  Rep.  803— Nettlt- 
ton's  Appeal,  76  Conn.  249,  56  Atl.  566. 

728b.  A  legacy  of  United  SUtes  boodf  ii 
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not  exempted  from. the  inheritance-tax  laws 

of  a  state  by  the  provisions  of  the  act  of 

Congress  of  July  14,  1870,  and  the  declara 

tion  on  the  face  of  the  bonds  issued  there 

under  exempting  them  from  taxation  in  any 

form  by  or  under  state  authority,  since  the 

inheritance  tax  is  not  imposed  on  the  bonds, 

but  on  the  privilege  of  acquiring  property 

by  will  or  inheritance,  which  is  a  right  and 

privilege  created  and  regulated  by  the  state. 

Plumber  v.  Coler,  178  U.  S.  115,  20  Sup.  Ct. 

Rep.  829,  44:  998 

died  in  Murdock  v.  Ward,  178  U.  S.  146,  44 

L.  ed.  1012,  20  Sap.  Ct.  Rep.  775 — Cbanier 

y.  Kelsey,  205  U.  .8.  480,  51  L.  ed.  889,  27 

Sup.  Ct.  Rep.  550 — ^Home  Set.  Bank  v.  Dgs 

Moines,   205   U.    S.   516,   51    L.   ed.   909.   27 

Sup.  Ct.  Rep.  571 — Ruckgaber  v.  Moore,  104 

Fed.  951 — Hopkln's  Appeal,  77  Conn.  652,  60 

Atl.  657— Kohn's  Succession,  115  La.  73,  38 

So.    898 — Levy's    Succession,    115    La.    384, 

39  So.  37 — State  ex  rel.  Foot  v.  BoslUe, 
97  Minn.  19,  6  L.R.A.(N.S.)  739.  106  N.  W. 
93— Re  Dows,  167  N.  Y.  231,  52  L.R.A.  435. 

88  Am.  St.  Uep.  500,  60  N.  E.  439— Black 
V.  State,  113  Wis.  223,  90  Am.  St.  Rep.  853. 

89  N.  W.  522. 

Inlierltance  by  aliens  or  nonresidents. 

729.  A  state  law  ta.xing  all  legacies,  gifts, 
and  inheritances  going  to  aliens  is  constitu- 
tional. The  privilege  of  taking  them  may 
be  denied  to  aliens  altogether.  Prevost  v. 
Cireenaux,  19  How.  1,  15:  572 

Frederickson  v.  Louisiana,  23  How.  445, 

16:  577 
Mager  v.  Grima,  8  How.  490,  12:  1168 

Cited  in  Prevost  v.  Greneauz,  19  How.  7,  15 
Is.  ed.  574 — Frederickson  v.  Louisiana,  2.3 
Flow.  447.  16  L.  ed.  579 — Pollock  v.  Farmers' 
T.oan  &  T.  Co.  157  U.  S.  578,  39  L.  ed.  818, 
15  Sup.  Ct.  Rep.  673 — United  States  v.  Per- 
kins, 163  U.  S.  629,  41  L.  ed.  288,  16  Sap. 
Ct.  Rep.  1073 — Thomas  v.  Gay,  169  U.  S. 
277,  42  L.  cd.  745,  18  Sup.  Ct  Rep.  340— 
Magoun  v.  Illinois  Trust  &  Sav.  Bank,  170  U. 
S.  289,  42  L.  ed.  1041,  18  Sup.  Ct.  Rep.  594 
— Knowlton  v.  Moore,  178  U  S.  53,  44 
L.  ed.  975,  20  Sup.  Ct.  Rep.  747 — Plummer 
T.  Coler,  178  U.  S.  125,  44  L.  ed.  1004,  20 
Sup.  Ct.  Rep.  829 — Bidman  v.  Martinez,  184 
U.  S.  582,  46  L.  ed.  701.  22  Sup.  Ct.  Rep. 
m5 — Blackstone  v.  Miller.  188  U.  S.  204.  47 
L.  ed.  444,  23  Sup.  Ct.  Rep.  277— Dallln- 
Iter  V.  Rapello.  14  Fed.  33 — Wallace  v.  Myers. 
4  L.R.A.  172.  38  Fed.  185— Ruckgaber  v. 
Moore.  104  Fed.  951— BIytbe  v.  Hinckley, 
127  Cal.  436,  69  Pac.  787— State  v.  Travelers 
Ins.  Co.  70  Conn.  600.  06  Am.  St.  Rep.  138, 

40  Atl.  465 — Ferry  v.  Campbell,  110  Iowa. 
295,  50  L.R.A.  95.  81  N.  W.  604— Snia's 
Succession,  50  La.  Ann.  1020.  24  So.  HT4 — 
State  V.  Hamlin,  86  Me.  506.  25  L.R.A.  636. 

41  Am.  St.  Rep.  569.  30  Atl.  76— Northern 
C.  R.  Co.  V.  Baltimore.  21  Md.  104— State 
V.  Dalrymple,  70  Md.  299,  3  L.R.A.  373,  17 
Atl.  82— MInot  v.  WInthrop.  162  Mass.  117, 
26  L.R.A.  262.  38  N.  B.  512— Walcott  v. 
People,  17  Mich.  94 — Union  Trust  Co.  v. 
Wavne  Probate  Judge.  125  Mich.  402.  84 
N.  W.  1101— Gelsthorpe  v.  Fnmell  (State  ex 
rel.  Gelsthorpe  v.  Fnrnell)  20  Mont.  305.  39 
L.R.A.  173.  51  Pac.  267 — Re  Bronson.  150  N. 
Y.  16.  34  L.R.A.  244.  55  Am.  St.  Rep.  632. 
44  N.  E.  707— Re  Delano.  176  N.  Y.  492,  64 
L.R.A.  282,  68  N.  E.  871 — Humphreys  v. 
State,  70  Ohio  St.  83,  65  L.R.A.  781,  101 
Am.  St.  Rep.  888,  70  N.  E.  957— State  v. 
Alston,  94  Tenn.  680,  28  L.R.A.  180,  30  S. 


.W.  750 — Galveston  &  W.  R.  Co.  v.  Galveston, 
90  Tex.  406,  30  L.R.A.  40,  39  S.  W.  96— 
Moundsville  v.  Ohio  River  R.  Co.  87  W.  Va. 
107,  20  L.R.A.  171,  16  S.  E.  514— Black 
V.  Stote,  113  Wis.  216,  90  Am.  St.  Rep.  853, 
89  N.   W.  522. 

730.  The  statute  of  Louisiana  providing  ' 
that  every  person  not  being  domiciled  in 
that  state,  and  not  being  a  citizen  of  any 
other  state  or  territory  in  the  Union,  shall 
pay  a  tax  of  10  per  cent  on  all  sums  actu- 
ally received  from  a  succession  of  deceased 
;)erson8^  does  not  make  any  discrimination 
l)etween  citizens  of  the  state  and  aliens 
in  the  same  circumstances,  and  therefore  is 
not  in  conflict  with  the  treaty  between  the 
United  States  and  the  King  of  Wurtem- 
berg.  Frederickson  v.  Louisiana,  23  How. 
445,  16: 577 

731.  The  right  to  a  tax  already  vested 
under  the  laws  of  Louisiana  in  1848,  impos- 
ing a  tax  on  all  property  inherited  by 
aliens,  was  not  affected  by  the  subsequent 
treaty  between  France  and  the  United 
States,  providing  against  the  imposition  of 
taxes  on  inheritances  by  French  citizens. 
Prevost  V.  Grecnaux,  19  How.  1,  15:  572 
Cited  in  Rimer's  Succession,  48  La.  Ann.  563, 

32  L.R.A.  189,  19  So.  597. 

732.  The  beneficiaries  under  the  will  of  a 
nonresident  cannot  invoke  the  Federal  Con- 
stitution to  prevent  the  taxation,  under 
the  New  York  inheritance -tax  law,  of  the 
transfer,  under  such  will,  of  debts  due  the 
decedent  by  its  citizens,  because  the  entire 
inheritance  is  taxable  in  the  state  of  the 
decedent's  domicil.  Blackstone  v.  Miller, 
188  U.  S.  189,  23  Sup.  Ct.  Rep.  277, 

47:439 

*  Editorial  note. 

[Debt  due  to  nonresident  secured  by 
mortgage  upon  land  within  the  state  as 
subject  of  inheritance  tax.  9  L.R.A.(N'.S.) 
1104.] 

Situs  of  property  devolved. 

733.  Bonds  and  negotiable  instruments  are 
more  than   merely  evidence  of  debt,  since 
the    debt    is    inseparable    from    the    paper 
which  declares  and  constitutes  it,  and  there- 
fore, considering  only  the  place  of  the  prop- 
erty, bonds  held  out  of  the  state  cannot  be 
reached  by  tax.     Blackstone  v.  Miller,  188 
U.  S.  189,  23  Sup.  Ct.  Rep.  277,        47:  439 
Cited  In  Metropolitan  L.  Ins.  Co.  v.  New  Or- 
leans, 205  TJ.  S.  402.  51   L.  ed.  856,  27  Sup. 
Ct.  Rep.  499— Buclc  v.  Beach.  206  U.  S.  413, 
51  L.  ed.  1116.  27  Sup.  Ct    Rep.  712 — State 
V.  Fidelity  A  O.  Co.  35  Tex.  Civ.  App.  218, 
80  S.   W    829 

734.  The  situs  of  (he  debt,  for  the  pur- 
poses of  a  transfer  tax,  is  at  the  place  of 
residence  of  Ihe  debtor,  because  the  credit- 
or, in  order  to  compel  payment  of  the  debt 
and  receive  the  money,  was  required  to  in- 
voke the  jurisdiction  and  the  laws  of  the 
foreign  state.  Blackstone  v.  Miller,  188 
U.  S.  189,  23  Sup.  Ct.  Rep.  277,  47:  439 
Cited  in  Buclc  v.  Beach,  206  U.  S.  411,  51  L. 

ed.    1115,    27    Sup.   Ct.    Rep.    712 — Re   Daly, 
100  App.  Dtv.  380,  91  N.  Y.  Supp.  858. 
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735.  Under  the  laws  of  New  York  a  de- 
posit made  by  a  nonresident  in  a  New  York 
state  bank,  remaining  there  four  months,  is 
subject  to  the  transfer  tax,  notwithstand- 
ing   that    the    whole    succession    had    been 

>  taxed  in  the  nonresident's  state,  including 
the  deposit.  Blackstone  v.  Miller,  188  U. 
S.  189,  23  Sup.  Ct.  Rep.  27,  47:  439 

Cited  in  Kldd  v.  Alabama,  188  U.  S.  732,  47 
L.  ed.  672,  23  Sup.  Ct.  Rep.  401— State  As- 
sessors T.  Comptoir  Nat.  D'Escompte.  101  V. 
S.  403,  48  L.  ed.  239.  24  Sup.  Ct.  Rep.  109 
— Hopkln's  Appeal,  77  Conn.  C56,  00  Atl.  657 
—Re  GIbbes,  84  App.  Div.  513,  83  N.  Y. 
Snpp.  53 — People  ex  rel.  Burke  v.  Wells,  184 
N.  Y.  279,  77  N.  E.  19— State  v.  Fidelity  & 
D.  Co.  35  Tex.  Civ.  App.  220,  80  S.  W.  544. 

736.  A  state  may  tax  the  transfer,  under 
the  will  of  a  nonresident,  of  debts  due  the 
decedent  by  its  citizens.  Blackstone  v.  Mil- 
ler, 188  U.  S.  189,  23  Sup.  a.  Rep.  277, 

47:  439 
DUtinguished  in  Adams  y.  Colonial  &  U.  9. 
Mortg.  Co.  82  Miss.  403,  100  Am.  St.  Rep. 
633,  34  So.  482. 
Cited  in  Scottish  Union  &  Nat.  Ins.  Co.  t.  Bow- 
land.  106  U.  S.  620,  40  L.  ed.  623,  25  Sup. 
Ct.  Rep.  845— Re  Daly,  100  App.  Dlv.  376. 
91  N.  Y.  Supp.  858— Re  Clinch,  180  N.  Y. 
302,  73  N.  B.  35. 

*  Editorial   note. 

[Tax  on  succession  as  aflfectinfif  real  es- 
tate in  other  states,  under  doctrine  of  equi- 
table conversion.     1  L.R.A.(N.S.)   400.] 

Domicil  of  decedent. 

Federal  Inheritance  Tax  on  Personal 
Property  Passing  Under  Will  of 
Nonresident  Alien,  see  Internal 
Revenue,  159,  160. 

737.  Power  over  the  person  of  a  debtor 
confers  jurisdiction  to  impose  a  transfer  tax 
upon  debts  due  decedents.  Blackstone  v. 
Miller,  188  U.  S.  189,  23  Sup.  Ct.  Rep.  277, 

47:  439 
Cited  In  Harris  v.  Balk,  198  U.  S.  222,  49  L. 
ed.  1026,  26  Sup,  Ct.  Rep.  625— Union  Refrig- 
erator Transit  Co.  v.  Kentucky,  109  D.  S. 
205.  50  L.  ed.  154,  26  Sup.  Ct.  Rep.  36 — 
Western  Assur.  Co.  v.  Haiiidny,  61  C.  C.  A. 
273.  126  Fed.  259— Re  Schermerhorn.  50 
Misc.  235,   100  N.  Y.  Supp.  480. 

Legacy  to  United  States. 

738.  An  inheritance  tax  imposed  upon  a 
legacy  to  the  United  States  by  the  laws  of 
a  state  is  not  invalid  as  an  attempt  to  tax 
the  property  of  the  United  States  since  it 
is  imposed  upon  the  legacy  before  it  reaches 
the  hands  of  the  government.  United 
States  V.  Perkins,  163  U.  S.  625,  16  Sup. 
Ct.  Rep.  1073,  41 :  287 

739.  The  United  States  do  not  constitute 
a  corporation  "exempt  by  law  from  taxa- 
tion" within  the  meaning  of  the  inheritance 
tax  laws  of  New  York,  as  the  corporations 
intended  to  be  exempt  are  only  those  cre- 
ated by  the  state  and  are  confined  to  those 
of  a  religious,  educational,  charitable,  or 
reformatory  purpose.  United  States  v.  Per- 
kins, 163  U.  S.  625,  16  Sup.  Ct.  Rep.  1073, 

41:287 


F.  Applicaion  of  Taxes  CoUeeted, 

Apportionment  between  Counties  Traversed 
of  Tax  on  Railroad  Company,  see  su- 
pra, 551-553. 

Repeal  of  Statute  as  to,  see  Statutes,  627. 

740.  Where  the  sheriff  of  a  county  in  Mis- 
sissippi, who  was  ex  officio  tax  collector,  had 
moneys  collected  for  taxes  in  his  hands,  the 
money  vested  in  a  creditor  of  the  county, 
upon  presentation  to  the  sheriff  of  orders 
for  the  money,  drawn  by  the  president  of 
the  board  of  police.  The  sheriff's  duty  was 
obedience ;  it  was  no  pari  of  his  business  to 
settle  differences  that  had  arisen  or  might 
arise  between  the  county,  the  taxpayers, 
and  the  creditor.  Bell  v.  Mobile  &  0.  R.  Co. 
4  Wall.  598,  18:338 

741.  WTiere  a  county  voted  a  subscrip- 
tion to  the  stock  of  a  railroad,  levied  a  tax 
to  pay  for  it,  which  was  collected,  and  in- 
structed the  sheriff,  who  had  the  money,  to 
pay  it  to  the  company,  who  demanded  pay- 
ment, the  money  in  the  hands  of  the  sher- 
iff vested  in  the  railroad  corporation  render- 
ing him  liable  to  the  company  for  failure 
to  do  as  directed.  Bell  v.  Mobile  &  0.  R. 
Co.  4  Wall.  598,  18:338 

742.  Interest  collected  by  a  city  as  a  pen- 
alty for  nonpayment  of  school  taxes  forms 
no  part  of  the  city's  revenues,  but  should 
be  included  with  the  taxes,  where  the  city 
holds  them  in  trust  for  the  purpose  of  pay- 
ing the  expenses  of  the  public  schools.  New 
Orleans  v.  Fisher,  180  U.  S.  185,  21  Sup.  a. 
Rep.  347,  45: 485 


TAXING  DISTRICT. 

From  Area  to  be  Drained  by  Sewer,  tc« 
Public  Improvements,  13. 

For  Local  Improvement,  see  Public  Improve- 
ments, 13,  27-31,  49. 

See  also  Taxes,  53,  54. 
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TAXPAYER. 

Right  to  Raise  Question  of  Appellate  Ju- 
risdiction, see  Appeal  and  Error,  2067. 

Suit  by,   to   Prevent   Illegal    Disposition  of 
County  Funds,  see  Counties,  32. 

Jurisdictional     Amount    in    Suit    by, 
Courts,  924. 


TEA. 

Inspection    Act    Generally,    see    Commeree, 

536. 
Inspection  Act  as  Delegition  of  Legislative 

Power,  see  Constitutional  Law.  144.  ^ 
Due  Process  of  Law  Afforded  by  Inspectioa 

Act,  see  Constitutional  Law,  582,  765. 
Duty  on,  see  Duties,  130. 
Injunction  on,  against   Enforcement  of  Ifi- 

spection  Laws,  see  Injunction,  5. 


TECHNICAL  TOTAL  LOSS— TELEGRAPHS,  t 
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TECHNICAIi  TOTAL  LOSS. 

See  Insurance,  Xn.  b,  2. 


TEXSGRAPH  OPERATOR. 

Duty  of  Kailroad  Company  as  to  Employ- 
ment of,  see  Master  and  Servant,  49. 

As  Fellow  Servant,  see  Master  and  Servant, 
141,  142. 


TBLEGRAPHS. 

J.  Franchises;  Construction  and  Opera* 

tion,  1-12. 
II,  Messages,  13-19, 

Licensing  and  Taxing  Telegraph  Companies 
as  Affecting  Commerce,  see  Commerce, 
ni.  d.  11. 

Regulating  Telegraph  Companies,  see  Com- 
merce, III.  o. 

Right  of  Railroad  Company  Under  Contract 
to  Use  Telegraph  Wire,  see  Contracts, 
298. 

Lease  of  Right  to  Use  Wire,  see  Contracts, 
333. 

Right  of  Telemph  Company  on  Railroad 
Right  of  Way,  see  Eminent  Domain,  24. 

Right  of  Lessee  of  Telegraph  Company  to 
Exercise  Lessee's  Right  of  Eminent  Do- 
main, see  Eminent  Domain,  24a. 

Power  of  Foreign  Corporation  to  Acquire 
Property  for,  by  Eminent  Domain,  see 
Eminent  Domain,  25. 

Telegraph  Lines  in  Street,  see  Highways, 
29-31. 

License  on  Business  Generally,  see  License, 
16,  20. 

Reasonableness  of  Municipal  License  Fee  as 
Question  for  Jury,  see  Trial,  153. 

Validity  of  Contract  of  Telegraph  Company 
to  Limit  Communication  of  Market 
Quotations,  see  Monopoly  and  Combina- 
tions, 8. 

Priority  between  Mortgages  on  Subsequent- 
ly Acquired  Property,  see  Mortgage, 
182. 

Patentability  of  Use  of  Electric  Current, 
see  Patents,  42. 

Contract  of  Sale  by  Telegram,  see  Sale,  9. 

Taxation  of  Telegraph  Companies,  see 
Taxes,  I.  3,  c. 

Valuation  of,  for  Tax  Purposes,  see  Taxes, 
546,  547. 

State  Tax  on  Poles  and  Wires  of,  see  Appeal 
and  Error,  5186. 

Power  of  States  by  Injunction  to  Suspend 
Operation  of  Lines  until  Payment  of 
State  Tax,  see  Injunction,  164a. 


/.  Franchises;  Construction  and  Opera- 

titm. 

1.  A  transfer  of  its  telegraph  franchises 
granted  by  the  government  of  the  United 


States  cannot  be  lawfully  made  by  the 
Union  Pacific  Railway  Company,  which  un- 
der the  act  of  Congress  of  1888  is  by  and 
through  its  own  corporate  officers  and  em- 
ployees required  to  maintain  such  tele- 
graph line.  United  States  v.  Union  P.  R. 
Co.  160  U.  S.  1,  16  Sup.  Ct.  Rep.  190, 

40:  319 

2.  An  arrangement  with  telegraph  com- 
panies to  place  their  lines  upon  and  along 
the  route  of  the  Pacific  Railroad,  which 
was  permitted  by  the  acts  of  Congress  of 
1862  and  1864  giving  aid  to  such  road,  and 
which,  it.  was  provided,  should  be  a  fulfil- 
ment of  provisions  in  regard  to  the  con- 
struction of  lines  of  telegraph,  did  not  af- 
fect the  power  of  Congress  under  its  re- 
served power  to  require  the  railroad  com- 
pany itself  to  maintain  or  operate  in  the 
future,  by  its  officers  and  employees  alone 
telegraph  lines  on  its  .main  roads  and 
branches.  United  States  v.  Union  P.  R.  Co. 
160  U.  S.  1,  16  Sup.  a.  Rep.  190,  40:  319 
Cited   in   United   States   v.   Western   U.   Teleg. 

Co.  160  U.  S.  54.  40  L.  ed.  338.  16  Sup. 
Ct.  Rep.  210— Smyth  v.  Ames,  169  U.  S.  519, 
42  L.  ed.  839.  18  Sup.  Ct.  Rep.  418— -United 
States  v.  Northern  P.  R.  Co.  120  Fed.  547. 

3.  Reservation  of  authority  to  add  to, 
alter,  amend,  or  repeal  the  acts  of  Congress 
of  1862  and  1864  in  aid  of  the  Pacific  Rail- 
road authorizes  Congress  to  require  the 
Union  Pacific  Railway  Company,  possessing 
the  rights  and  powers  of  its  constituent 
companies,  to  maintain  and  operate  by  and 
through  its  own  officers  and  employees  tele- 
graph lines  for  railroad,  governmental,  com- 
mercial, and  other  purposes,  and  to  exercise 
itself  the  telegraphic  franchises  conferred 
upon  it.  United  States  v.  Union  P.  R.  Co. 
160  U.  S.  1,  16  Sup.  a.  Rep.  190,  40:  319 
Cited  in  United  States  v.  Oregon  &  C.  R.  Co. 

176  U.  S.  46,  44  L.  ed.  366.  20  Sup.  Ct.  Rep. 
261 — Atlantic  &  P.  R.  Co.  v.  United  States, 
76  Fed.   196. 

4.  All  the  post  roads  of  the  United  States, 
and  not  only  such  as  are  on  the  public 
domain,  are  embraced  within  the  provisions 
of  the  act  of  July  24,  1866,  securing  to  tele- 
graph companies  who  should  accept  the  con- 
ditions imposed  the  right  to  construct  and 
operate  their  lines  through  and  over  any 
part  of  the  public  domain,  over  and  along 
military  post  roads,  and  over,  under,  and 
across  navigable  streams  of  the  waters  of 
the  United  States.  Pensacola  Teleg.  Co.  v. 
Western  U.  Teleg.  Co.  96  U.  S.  1,      24:  708 

5.  The  act  of  Congress  of  July  24,  1866 
(14  Stat,  at  L.  221,  chap.  230,  U.  S.  Comp. 
Stat.  1901,  p.  3579),  does  not  confer  on  tele- 
graph companies  the  right  to  enter  on  pri- 
vate property  and  set  poles  without  the 
owner's  consent.  Western  U.  Teleg.  Co.  v. 
Ann  Arbor  R.  Co.  178  U.  S.  239,  20  Sup.  Ct. 
Hep.  867.  44:  1052 
Cited  In  Western  U.  Teleg.  Co.  v.  Pennsylvania 

R.  Co.  195  U.  S.  560,  49  L.  ed.  319,  25  Sup. 
Ct.  Rep.  13.3 — St.  Paul,  M.  &  M.  R.  Co.  v. 
Western  U.  Toleg.  Co.  55  C.  C.  A.  284.  118 
Fed.  518 — Western  U.  Teleg.  Co.  v.  PennsyU 
vania  R.  Co.  69  C.  C.  A.  118,  128  Fed.  38. 
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6-7.  Railways  are  not  "highways"  within 
the  meaning  of  a  provision  in  the  charter 
of  a  telegraph  companv  giving  it  the  right 
to  occupy  with  its  telegraph  lines  any  of 
the  roads,  highways,  streets,  and  waters 
within  the  state.  Western  U.  Teleg.  Go.  v. 
Pennsylvania  R.  Go.  195  U.  S.  594,  25  Sup. 
Gt.  Rep.  150,  49:332 

8.  No  further  delivery  to  a  tele^aph 
companj^  of  a  line  of  telegrai>h  is  practicable 
or  requisite,  than  by  connoting  it  with  the 
system  of  telegraph  lines  of  that  company 
and  using  it  as  a  part  of  that  system, — es- 
pecially where  the  same  persons  are  officers 
of  both  companies.  United  Lines  Teleg.  Go. 
V.  Boston  Safe  Deposit  &  T.  Go.  147  U.  S. 
431,  13  Sup.  a.  Rep.  396,  37:  231 

9.  A  city  has  a  right  to  charge  a  tele- 
graph company  for  the  use  of  its  streets 
and  public  places  for  telegraph  poles  erected 
therein.  St.  Louis  v.  Western  U.  Teleg.  Go. 
148  U.  S.  92,  13   Sup.  a.  Rep.  485, 

37:  380 
Rehearing  denied,   149  U.   S.  465,  13   Sup. 
a.  Rep.  990,  37:  810 

Cited  in  Baltimore  v.  Baltimore  Trust  &  Guar- 
antee Co.  166  U.  8.  684,  41  L.  ed.  1164,  17 
Sup.  Ct.  Rep.  696 — Missouri  ex  rel.  Laclede 
Gaslight  Co.  V.  Murphy,  170  U.  B.  99,  42  L. 
ed.  964,  18  Sup.  Ct.  Rep.  505 — St.  Louis  v. 
Western  U.  Teleg.  Co.  63  Fed.  69 — Levis  v. 
Newton,  75  Fed.  896 — Southern  Bell  Teleph. 
&  Teleg.  Co.  v.  Richmond,  78  Fed.  861 — 
Pikes  Peak  Power  Co.  v.  Colorado  Springs, 
44  C.  C.  A.  342,  105  Fed.  10— Postal  Teleg. 
Cable  Co.  v.  Baltimore.  79  Md.  614,  24  L.R.A. 
167,  29  Atl.  819— St.  Paul  v.  Chicago,  M.  & 
St.  P.  R.  Co.  63  Minn.  330,  34  L.R.A.  188, 
66  N.  W.  649 — State  ex  rel.  Ryan  v.  District 
Court,  87  Minn.  161,  91  N.  W.  300— Hodges 
V.  Western  U.  Teleg.  Co.  72  Miss.  912,  29 
L.R.A.  770,  18  So.  84 — State  ex  rel.  St.  Louis 
Underground  Service  Co.  v.  Murphy,  134  Mo. 
561,  34  L.R.A.  374,  56  Am.  St.  Rep.  515,  31 
S.  W.  784 — State  ex  rel.  National  Suhway  Co. 
V.  St.  Louis.  145  Mo.  670,  42  L.R.A.  121,  40 
S.  W.  981 — Kansas  City  v.  Bacon,  147  Mo. 
317,  48  S.  W.  860— Plattsburg  v.  Peoples' 
Teleph.  Co.  88  Mo.  App.  313 — Newport  Illu- 
minating Co.  V.  Tax  Assessors,  19  R.  I.  640, 
86  L.R.A.  269.  36  Atl.  426 — Washington.  A. 
&  Mt.  V.  R.  Co.  V.  Alexandria,  98  Va.  361, 
36   S.    E.   386. 

Editorial  note. 

Right  to  use  public  streets  for.    37:  810 

Monopoly  of  use  of  railroad  way. 

Seie  also  supra,  6. 

10.  The  right  to  give  one  telegraph  com- 
pany a  monopoly  of  the  use  of  its  roadway 
for  telegraphic  purposes  was  not  conferred 
upon  the  Union  Pacific  Railroad  Company 
by  the  act  of  Congress  commonly  known  as 
the  Idaho  act  of  July  2,  1864,  or  by  any 
other  act  of  Congress.  United  States  v. 
Union  P.  R.  Co.  160  U.  S.  1,  16  Sup.  Ct. 
Rep.  190,  40:319 

11.  A  contract  giving  the  Western  Union 
Telegraph  Company  as  against  all  other 
telegraph  companies  the  exclusive  right  to 
control  the  roadway  of  the  Union  Pacific 
Railway  Company  for  telegraphic  purposes, 
so  far  as  that  can  be  done  without  inter- 


fering with  the  ordinary  operations  of  the 
railway  company,  is  invalid  and  contrary  to 
the  act  of  Congress  of  July  24,  1866,  pro- 
viding that  any  telegraph  company  accept- 
ing the  provisions  of  the  act  may  operate 
a  line  along  an^  of  the  military  or  post 
roads  of  the  United  States.  United  States 
V.  Union  P.  R.  Co.  160  U.  S.  1,  16  Sup.  Ct. 
Rep.  190,  40:319 

Cited  in  Union  P.  B.  Co.  v.  Chicago,  R.  I.  * 
P.  R.  Co.  163  U.  8.  690,  41  L.  ed.  274,  11 
Sup.  Ct.  Rep.  1173 — Western  U.  Teleg.  Co.  t. 
Pennsylvania  R.   Co.   120  Fed.   984. 

Compensation . 

12.  A  telegraph  company  operating  a  line 
owned  by  a  railroad  company  which  had 
received  government  aid  is  chargeable  with 
notice  that  for  messages  sent  by  the  United 
States  the  compensation  was  devoted  to 
specific  purposes  for  which  it  could  be  re- 
tained by  the  government.  United  States 
V.  Western  U.  Teleg.  Co.  160  U.  S.  53.  16 
Sup.  Ct.  Rep.  210,  40:  337 


II.  Messages. 

Telegraphic  Communications  as  Interstate 
Commerce,  see  Commerce,  55,  56. 

Acceptance  of  Offer  by,  see  Contracts,  87. 

Sufficiency  of  Contract  by,  Within  Statute 
of  Frauds,  see  Contracts,  146. 

Measure  of  Damages  for  Default  in  Trans- 
mitting, see  Damages,  VI.  d. 

Presumption  as  to  Route  of  Message,  see 
Evidence,  586. 

Telegrams  as  Evidence,  see  Evidence,  1387, 
1388. 

Taxation  of,  see  Taxes,  164,  276. 

13.  Telegrams  sent  on  behalf  of  the  gor- 
emment  by  a  telegraph  company  wbieh 
owns  a  line  along  a  railroad  route,  and  also 
operates  under  a  contract  a  line  built  hj 
government  aid  and  belonging  to  the  rail- 
road company,  may  be  sent  over  the  line 
which  the  telegraph  company  owns,  unless 
contrary  directions  are  given.  United  States 
V.  Western  U.  Teleg.  &.  160  U.  S.  63,  16 
Sup.  Ct.  Rep.  210,  40:337 

14.  An  action  for  a  penalty  for  delay  in 
delivering  a  telegram  is  unaffected  by  any 
stipulation  as  to  liability  for  mistakes  in 
its  transmission,  contained  in  the  contract 
under  which  it  is  sent.  Western  U.  Teleg- 
Co.  V.  James,  162  U.  S.  650,  16  Sup.  Ct. 
Rep.  934,  40:  1105 
Cited  in  Western  U.  Teleg.  Co.  v.  Carter,  156 

Ind.  532,  60  N.  H.  305— Gray  v.  Western  C 
Teleg.  Co.  108  Tenn.  60,  56  L.R.A.  312,  91 
Am.  St.  Rep.  706.  64  S.  W.  1063. 

Liability  as  to  transmission. 

15.  Telegraph  companies  arc  not  common 
carriers,  and  are  not  subject  to  the  same 
liabilities.  Primrose  v.  Western  U.  Teleg. 
Co.  154  U.  S.  1,  14  Sup.  Ct.  Rep.  1098. 

38:883 

Cited  in  Hartford  F.  Ins.  Co.  v,  Chicago.  M.  * 
St.  P.  R.  Co.  175  U.  S.  98,  44  L.  ed.  88,  SO 
Slip.   Ct.   Rep.   33. 
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16.  The  incorporation  of  an  error  in  a 
message,  through  negligent  transmission,  re- 
sulting in  a  purchase  or  sale  of  property 
by  the  sendee  in  reliance  on  the  message 
as  delivered,  renders  the  telegraph  company 
liable  for  the  actual  loss  sustained  by  rea- 
son of  changes  in  market  value.  Western  U. 
Teleg.  Co.  v.  Hall.  124  U.  S.  444,  8  Sup. 
Ct.  Rep.  577,  31 :  479 
Cited  in  Brewster  v.  Western  U.  Teleg.  Co.  65 

Ark.  540,  47  S.  W.  660 — Garrett  v.  Western 
U.  Teleg.  Co.  83  Iowa,  264,  49  N.  W.  88— 
CurtlQ  V.  Western  U.  Teleg.  Co.  16  Misc.  350, 
38  N.  Y.  Supp.  58 — Pearsall  v.  Western  U. 
Teleg.  Co.  124  N.  Y.  287,  21  Am.  St.  Rep. 
662,  26  N.  E.  634 — Western  U.  Teleg.  Co,  v. 
Nye  &  S.  Co.  70  Neb.  256,  63  L.R.A.  806, 
97  N.  W.  305^Brown  v.  Postal  Teleg.  Cable 
Co.  Ill  N.  C.  191,  17  L.R.A.  650,  32  Am. 
St.  Rep.  793,  16  S.  B.  179— Williams  v. 
Western  U.  Teleg.  Co.  136  N.  C.  84,  48  S.  B. 
559 — Hays  v.  Western  U.  Teleg.  Co.  70  8.  C. 
19,  67  L.R.A.  483,  106  Am.  St.  Rep.  731, 
48  S.  B.  608 — Brooks  v.  Western  U.  Teleg. 
Co.  26  Utah,  155,  72  Pac.  499. 

17.  No  more  than  ordinary  negligence,  li- 
ability for  which  may  be  avoided  by  stipu- 
lation, is  shown  by  the  change  of  the  word 
"bay"  into  "buy,"  in  a  cipher  message  which 
is  unrepeated.  Primrose  v.  Western  U. 
Teleg.  Co.  154  U.  S.  1, 14  Sup.  a.  Rep.  1098, 

38:883 

Cited  in  Reed  v.  Western  U.  Teleg.  Co.  136  Mo. 
668,  34  L.R.A.  495,  58  Am.  St.  Rep.  609,  37 
8.  W.  904. 

—  Editorial  notes. 

Liability  for  failure  to  deliver,  or  for 
mistake  in  message.  38:  883 

[Duty  to  telegraph  company  to  find  per- 
son addressed.    15  L.R.A.  129. 

Limits  for  delivery  of  telegram.  34  L. 
HJi.  431. 

Sending  telegrams  to  office  after  hour  of 
closing.     53  L.R.A.  732. 

Telegrams  not  written  on  company's 
blanks.      56   L.R.A.    741. 

Liability  for  transmission  or  delivery  of 
forged  message.     65  L.R.A.  805. 

Duty  to  notify  sender  of  message  if  it 
cannot  be  promptly  transmitted  or  de- 
livered.   67  L.R.A.  153. 

Duty  of  company  to  ascertain  identity  or 
authority  of  sender  of  message.  4  L.R.A. 
(N.S.)   181. 

Liability  of  telegraph  company  to  undis- 
closed principal  of  sendee.  4  L.R.A.(N.S.) 
678. 

Liability  of  a  telegraph  company  for 
handling  libelous  message.  9  L.R.A.(N.S.) 
140.] 

Stipulations  and  conditions. 

See  also  supra,  14. 

18.  Terms  on  the  back  of  a  telegram 
blank,  referred  to  by  conspicuous  notice  on 
the  front,  are  part  of  the  contract  between 
the  telegraph  company  and  the  sender, — 
especially  where  the  blank  .was  one  of  a 
package  of  blanks  which  he  kept  in  his 
office,  and  he  does  not  state  that  he  had  not 


read  it.    Primrose  v.  Western  U.  Teleg.  Co. 
154  U.  S.  1,  14  Sup.  a.  Rep.   1098, 

38:883 
Cited  in  Dixon  v.  Western  U.  Teleg.  Co.  3  A  pp. 
Div.  64,  38  N.  Y.  Supp.  1056.  > 

19.  The  regulation  of  a  telegraph  company 
expressly  made  a  part  of  its  contracts  re- 
quiring the  sender  of  a  message  to  have  it 
repeated,  and  to  pay  half  as  much  again  as 
the  usual  price,  m  order  to  hold  the  com- 
pany liable  for  mistakes  or  delays  in  trans- 
mitting or  delivering,  or  for  not  delivering  a 
message  is  a  reasonable  regulation.  Prim- 
rose V.  Western  Union  Teleg.  Co.  154  U.  S. 
1,  14  Sup.  Ct.  Rep.  1098,  38:  883 

Cited  in  Western  U.  Teleg.  Co.  v.  James,  162 

U.  S.  663,  40  L.  ed.  1109,  16  Sup.  Ct.  Rep. 

034 — Press  Pub.  Co.  v.  McDonald,  26  L.R.A. 

536.  11  CCA.  164.  26  U.  S.  App.  167,  63 

Fed.  247 — Western  U.  Teleg.  Co.  v.  Coggin, 

15     C     C.     A.    233,    25    17.    S.    App.     245, 

68  Fed.   138 — Colt  v.  Western  U.  Teleg.  Co. 

130  Cal.  661,  53  L.R.A.  679,  80  Am.  St.  Rep. 

153,  63  Pac.  83 — Kirby  v.  Western  U.  Teleg. 

Co.    7   S.   D.  631,   30   L.R.A.   623.   66   N.  W. 

37 — Western  U.  Teleg.  Co.  v.  Moore,  12  Ind. 

App.  143,  54  Am.  St.  Rep.  515,  39  N.  B.  874 

— Western  U.  Teleg.  Co.  v.  Bubanks,  100  Ky. 

601,   36   L.R.A.   714,    66   Am.   St.   Rep.   861, 

38  S.  W.  1068 — Blrkett  v.  Western  U.  Teleg. 

Co.   103  Micli.  867,   83   L.R.A.  408,  60  Am. 

St.  Rep.  374,  61  N.  W.  645. 

*  Editorial  note. 

[Validity  of  limitation  of  liability  of  tel- 
egraph company  for  unrepeated  messages. 
11  L.RA.(N.S.)  560.] 


TELEPHONES. 

Restrictions  on  Telephone  Message  as  Regu- 
lations of  Commercei  see  Commerce, 
375. 

Presumption  to  Sustain  Congressional  Reg- 
ulation of  Rates,  see  Evidence,  443. 

Patentability  of,  see  Patents,  199-202. 

Anticipation  of  Patentable  Discovery,  see 
Patents,  323-328. 

1.  A  telephone  company  whose  business 
is  the  electrical  transmission  of  articulate 
speech  between  different  points  is  not  en- 
titled to  the  benefit  of  the  act  of  Ck)ngress 
of  July  24,  1866  (U.  S.  Rev.  Stat.  §§  5263- 
5268,  U.  S.  Comp.  Stat.  1901,  pp.  3579, 
3581),  respecting  the  use  of  post  roads. 
Richmond  v.  Southern  Bell  Teleph.  &  Teleg. 
Co.  174  U.  S.  761,  19  Sup.  Ct.  Rep.  778, 

43:  1162 
Cited  in  Toledo  v.  Western  U.  Teleg.  Co.  52  L. 
R.  A.  734,  46  C.  C.  A.  116,  107  Fed.  15— 
Cumberlaod  Telcpb.  &  Teleg.  Co.  v.  Evang- 
vllle,  127  Fed.  105— Wichita  v.  Old  Colony 
Trust  Co.  66  C.  C.  A.  35,  132  Fed.  657— 
Re  Sayre  Trackless  Trolley  Co.  80  Pa.  Co.  Ct. 
89 — Pennsylvania  Teleph  Co.  v.  Hoover,  24 
Pa.  Super.  Ct.  99 — San  Antonio  &  A.  Pass. 
R.  Co.  V.  Southwestern  Teleg.  &  Teleph.  Co. 
93  Tex.  320,  49  L.R.A.  460,  77  Am.  St.  Rep. 
884.  55  S.  W.  117— Krueger  v.  Wisconsin 
Teloph.  Co.  106  Wis.  105,  50  L.R.A.  303,  81 
N.    W.    1041. 

2.  The  prohibition  against  charging  or  re- 
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ceiving  "more  than  $50  per  annum  for  the 
use  of  a  telephone  on  a  separate  wire," 
which  is  made  by  the  District  appropria- 
tion act  of  June  30,  1898  (30  Stat,  at  L.  525, 
538,  chap.  540),  does  not  require  a  tele- 
phone company  to  furnish  at  that  rate 
such  additional  equipment  as  wall  cabinet 
and  desk,  auxiliary  bells,  etc.,  for  which 
separate  charges  had  theretofore  been  made. 
Cnesapeake  &  P.  Teleph.  Co.  v.  Manning, 
1^6  U.  S.  238,  22  Sup.  Ct.  Rep.  881, 

46:  1144 
Cited  in  Chicago  Teleph.  Co.  y.   Illinois  Mfrs. 
Asso.    106   III.    A  pp.    71. 

3.  Rentals  received  by  a  telephone  com- 
pany from  private  telephone  systems  in- 
stalled by  it  must,  together  with  the  ex- 
penses thereof,  be  excluded  from  considera- 
tion in  inquiring  into  the  reasonableness  of 
the  rates  which  telephone  companies  doing 
business  in  the  District  of  Columbia  are 
prohibited  from  exceeding  by  a  provision  in 
the  District  appropriation  act  of  June  30, 
1898  (30  Stat,  at  L.  525,  538,  chap.  540). 
Chesapeake  &  P.  Teleph.  Co.  Manning,  186 
U.  S.  238,  22  Sup.  Ct.  Rep.  881,      46:  1144 

Editorial  notes. 

Legislative  power  to  regulate  telephone 
rates.  46:  1144 

[Legislative  regulation  of  rates.  33  L.R. 
A.  181.] 


TELLEU. 


Liability  on  Bond  of,  see  Bonds,  124d. 


TEMPORARY    ADMINISTRATORS. 

Occasion  for  Appointment  of,  see  Executors 
and  Administrators,  6,  7. 


TEMPORARY  EMPLOYEES. 

Of  Government,  Right  to  Leave  of  Absence, 
see  United  States,  105,  106. 


TEMPORARY  GOVERNMEXT. 

Adoption  of  Territorial  Government  on  Ad- 
mission of   State,   see   States,   380. 


.  TENANCY. 

In  Common,  see  Cotenancy. 
By  Entireties,  see  Husband  and  Wife,  II.  b. 
At  Will,  Holding  over  by  Tenant,  see  Land- 
lord and  Tenant,  II.  c. 
In  General,  see  Landlord  and  Tenant. 


TENDER. 

As  Equivalent  of  Performance,  see  Con- 
tracts, 522. 

Of  Compensation  in  Condemnation  Proceed- 
ings, see  Eminent  Domain,  VI.  c. 

Necessity  of  Doing  Equity  by  Tendering 
Amount  Due,  see  Equity,  304,  305,  307, 
308. 

Letter  as  Evidence  of,  see  Evidence,  1383, 
1384. 

Of  Sum  Ecjuitably  Due  as  Prerequisite  to 
Injunction  against  Tax,  see  Injunction, 
172-179. 

Of  Insurance  Premium,  see  Insurance,  51. 

Necessity  of  Tendering  Premium  Note  be- 
fore Forfeiting  Policy,  see  Insurance, 
328. 

Of  Federal  Tax,  see  Internal  Revenue,  V.  b. 

Of  Amount  of  Mortgage  by  Stranger,  see 
Mortgage,   236. 

Sufficiency  of  Allegations  of,  see  Pleading, 
IIL  h,  2. 

Satisfaction  of  Judgment  by,  see  Replevin, 
20. 

Effect  of  Vendee's  Insolvency  on  Vendor's 
Duty  to  Tender  Goods  Sold,  see  Sale, 
133. 

Necessity  of  Tender  of  Vessel  in  Action  for 
Damages  for  Breach  of  Warranty,  see 
Shipping,  58a. 

Of  Performance  by  one  Seeking  Specific  Per- 
formance, see  Specific  Performance,  V. 

Of  Tax,  see  Taxes,  III.  g. 

Necessity  as  Condition  Precedent  to  Relief 
from  Usurious  Agreement,  see  Usury, 
117,    119. 

Necessity  of  Tender  of  Deed  Under  Option 
to  Repurchase  I^nd,  see  Vendor  and 
Purchaser,   22a. 

Necessity  of  Tender  of  Deed  Under  Contract 
for  Sale  of  Realty,  see  Vendor  and  Pur- 
chaser, 41-43. 

1.  [A  mere  offer  to  pay  is  not  a  tender. 
Sheredine  v.  Gaul  (Pa.  Sup.  Ct.)  2  Dall.  190. 

1:344] 

2.  [Defendant,  to  have  advantage  of  a 
tender,  must  plead  it  and  bring  the  money 
into  court.  Sheredine  v.  Gaul  (Pa.  Sup.  Ct.) 
2  Dall.  190,  1:344] 

3.  It  is  a  general  rule  that,  when  the 
tender  of  performance  of  an  act  is  necrssanr 
to  the  establishment  of  any  right  against 
another  party,  this  tender  is  waived  or  be* 
comes  unnecessary  when  it  is  reasonably 
certain  that  the  offer  will  be  refused.  Hills 
V.  National  Albany  Exch.  Bank,  105  U.  I^- 
319,  26:  1052 
United  States  v.  Lee,  106  U.  S.  196,  1  Sup. 

Ct.  Rep.  240,  27: 171 

Dittinguished  in  United  States  v.  Edmondstoo, 
181  U.  S.  508,  45  L.  ed.  076,  21  Sup.  a 
Rep.  718 — Morrison  v.  Jacoby,  114  Ind.  95. 
15  N.  E.  806. 

Cited  In  United  States  v.  Lee,  106  U.  S.  202. 
27  L.  ed.  175,  1  Sap.  Ct.  Rep.  240— Poin- 
dexter  v.  Greenhow,  114  U.  S.  282,  29  L  ed. 
190,  5  Sup.  Ct.  Rep.  903— Royall  v.  Virginia, 
116  TT.  S.  579,  20  I.,  ed.  737,  6  Sup.  Ct.  K*l>. 
510— rnltod  States  v.  Edmondston,  181  US. 
508,  45  L.  ed.  976,  21  tiup.  Ct  Bep.  719— 


TENEMENTS— TENURE. 


6583 


Virginia  Coupon  Cases*  25  Fed.  652 — Talley 
V.  Curtain.  4  C.  C.  A.  179,  8  U.  S.  App.  347, 
54  Fed.  45 — Herberger  v.  Husman,  90  Cal. 
585.  27  Pac.  428— Pierce  v.  Lukens,  144  Cal. 
401.  77  Pac.  096— Steckel  v.  Standley,  107 
Iowa.  700.  77  N.  W.  489— Wll Mams  v.  Pat- 
rick. 177  Mass.  162.  58  N.  E.  583— Ashley 
▼.  Rocky  Mountain  Bell  Teleph.  Co.  25  Mont. 
293,  64   Pac.  765. 

4.  [The  form  of  the  demand  of  payment 
hj  one  party  cannot  dispense  with  the  ob- 
ligation of  the  other  to  make  tender  accord- 
ing to  his  own  sense  of  the  law  and  the 
contract.  Searight  v.  Calbraith  (C.  Ct.)  4 
Dall.  325,  1:853] 

5.  Where  a  party  purchased  property 
after  the  commencement  of  a  suit  by  the 
creditors,  from  a  devisee,  which  was  liable, 
under  the  testator's  will,  for  the  payment 
of  his  debts,  he  should  have  paid  the  pur- 
chase money  when  it  became  due.  to  the 
court,  to  discharge  himself  from  the  pay- 
ment of  interest.  Potter  v.  Gardner,  5 
Pet.  718,  8:  285 
Cited  in  Hoxle  v.  Carr,  1  Sumn.  192,  Fed.  Cas. 

No.  6.802 — ^Byers  v.  Fowler,  12  Ark.  286. 
54  Am.  Dec.  271 — Knapp  y.  Marshall,  56 
111.  365. 

Sufficiency  of. 

Of   Coupons   to   Pay   License   Tax,   see 

License,  13. 
To  Redeem  from  Foreclosure  Sale,  see 

Mortgage,  512. 
As  to  Medium  of  Payment  Generally, 

see  Payment,  II.  b. 

6.  In  order  to  make  a  tender  that  will 
cause  the  interest  to  cease,  the  borrower 
should  ascertain  for  himself  the  sum  due, 
or  fix  upon  a  sum  which  is  sufficient,  and 
then  make  a  formal  tender  by  counting  out 
or  offering  that  sum  to  the  lender,  distinctly 
and  directly  as  a  tender.  Peugh  v.  Davis, 
113   U.  S.  542,  5  Sup.  Ct.  Rep.  622, 

28:  1127 

7.  A  tender  of  performance  on  condition 
that  a  release  of  all  demands  be  first  de- 
livered is  not  good  unless  such  prior  release 
is  expressly  stipulated  for  in  the  contract. 
Hepburn  v.  Auld,  1  Cranch,  321,  2:  122 
Cited  In  Hepburn  v.  Dunlop,  1  Wheat.   184,  4 

Li.  ed.  67 — Dyer  v.  Muhlenberg  County,  54 
C.   C.   A.   178,   117   Fed.  592. 

8.  Tender  of  an  assignment  as  perform- 
ance under  a  contract  is  not  bad,  although 
the  deed  of  assignment  recites  a  release  of 
all  claims  and  demands  on  the  part  of  the 
assignees  against  the  assignor,  where  no 
rights  of  the  assignees  were  impaired  there- 
by.     Hepburn  v.   Auld,   5   Cranch,   262, 

3:  96 
Cited    In    Auld   y.    Hepburn,    1    Cranch,    C.    C. 
160,   Fed.   Cas.   No.  650. 

9.  A  tender  of  stock  by  a  broker  on  be- 
half of  his  principal,  for  whom  he  has 
made  a  sale,  is  not  invalidated  by  the  fact 
that  the  principal  did  not  at  the  time  have 
any  legal  title  to  the  stock.  Clews  v. 
Jamieson,  182  U.  S.  461,  21  Sup.  Ct.  Rep. 
845,  45: 1183 


*  Editorial  notes. 

Of    Confederate    notes.  19:  361 

Sufficiency  of.  20:  547 

[Of  old,  worn,  or  mutilated  coin.    33  L.R. 

A.    824. 
Of   fare  to  carrier,  reasonable   sum.     35 

L.R.A.    489.] 

Effect  of. 

As  Defense  in  Action  on  Note  or  Bill, 
see  Bills  and  Notes,  349. 

Effect  of,  on  Costs,  see  Costs  and  Fees, 
I.   e. 

Tender  of  Duties,  see  Duties,  285. 

Right  to  Pursue  Occupation  without 
License  after  Making  Valid  Tender 
for  same,  see  Payment,  32,  33. 

See  also  supra,  5;   Duties,   290. 

10.  Tender  and  refusal  are  equal  to  per- 
formance.   Hepburn  v.  Auld,  1  Cranch,  321, 

2:  122 

11.  If  a  l>orrower  has  made  a  regular  and 
lawful  tender  of  the  amount  due  by  him,  in- 
terest ceases  to  run  against  him.  Peugh  v. 
Davis,  113  U.  S.  542,  5  Sup.  Ct.  Rep.  622, 

28:  1127 
Cited  In  Cheney  v.  Bilby,  20  C.  C.  A.  303,  36 
U.  S.  App.  720,  74  Fed.  63— Llllenthal  v.  Mc- 
Cormick,  117  Fed.  97 — Bourgeois  v.  Gapen, 
58  Neb.  370,  78  N.  W.  639— Thompson  ▼. 
Lyon,  40  W.  Va.  98.  20  S.  E.  812. 

12.  A  defendant  is  not  entitled  to  interest 
after  tender  made,  if  the  plaintiff  has  not, 
since  the  tender,  realised  any  interest  upon 
the  moneys  left  by  him  for  defendant  at 
a  bank.  Cheney  v.  Libby,  134  U.  S.  68,  10 
Sup.  Ct.  Rep.  498,  33:  818 


TENEMENTS. 


Devise  of,  as  Passing  Fee,  see  Wills,  120. 


TEN- HOUR  LAW. 

A.S  Interference  with   Freedom  of  Contract^ 

see  Constitutional   Law,  607. 
See  also  Eight-Hour  Law. 


TENNESSEE. 

Boundary  of,  see  Boundaries,  56-60,  74. 
State  Land  Grants,  see  Public  Lands,  II.  f. 
Compacts  with  other  States  and  with  Nation 
Generally,  see  States,  VII. 


TENURE. 


Of  Office,  see  Officers,  II. 
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TERM. 

Of  Municipal  and  County  Bonda,  see  Bonds, 
V,  c. 

For  Application  for  Certification  of  Ques- 
tions, see  Cases  Certified,  15. 

Of  Courts  in  General,  see  Courts,  I.  i. 

Of  Courts  of  District  of  Columbia^  see 
Courts,  412-414. 

In  Patents  to  Government  Lands,  see  Public 
Lands,  874. 

Of  Street  Railway  Franchise,  see  Statutes, 
13-27. 


TERMlNAli  CHARGES. 


See  Carriers,  III.  f. 


#•» 


TERMINAL  YARDS. 

Liability  for  Freight  in  Cars,  see  Carriers, 
117. 


#•» 


TERMINATION. 

Of  Contract  Oenerally,  see  Contracts,  VI.  c. 

Of  Insurance  Contract,  see  Insurance,  IX. 

Of  Agency  of  Insurance  Agent,  see  Insur- 
ance, II.  f. 

Of  Risk  under  Marine  Policy,  see  Insurance, 
XL  c,  9. 

Of  Lease,  see  Landlord  and  Tenant^  II.  d. 

Of  License,  see  License,  4.  % 

Of  Trust,  see  Trusts,  I.  e. 


TERMINUS. 

Of  Railroad  as  Affecting  Land  Grants  see 
Public  Lands,  136,  137. 


TERMS. 

Imposition  of,  by  Equity  as  Condition  of  Re- 
lief, see  Equity,  309,  310. 

Right  to  Impose  Conditions  on  Plaintiff 
Seeking  Injunction,  see  Injunction,  10. 

Imposition  of,  on  Allowing  Disclaimer  after 
Commencement  of  Suit,  see  Patents, 
771-774. 


#•» 


TERRE  TENANTS. 

Reviyal  of  Judgment  against,  see  Judgment, 
1138. 


TERRITORIAL  COURTS. 


See  Courts,  III, 


TERRITORIES. 

J.  In  Oeneral,  1-4. 
II,  Oovemtnent  and  Controlf  5«M. 
III.  OfJUcers,  44' 6. 

Appellate  Jurisdiction  over  Question  as  to 
Existence  and  Powers  of  Legislature, 
see  Appeal  and  Error,  1020-1022. 

Bonds  of,  see  Bonds,  588,  589. 

Validity  of  Bonds  Issued  by  Counties  of, 
see  Bonds,  444a,  445,  451. 

Compensation  of  Clerks  in  Courts  of,  see 
Clerks,  4,  5. 

Common  Law  of,  see  Common  Law,  6,  12. 

Territorial  Courts,  see  Courts,  III. 

Applicability  to,  of  Provisions  as  to  Crim- 
inal Prosecutions,  see  Criminal  Law, 
90. 

Criminal  Proceedings  in  Hawaii,  see  Grand 
Jury,  1. 

Compensation  of  Territorial  Judge,  see 
Judges,  16,  17. 

Right  to  Jury  Trial  in,  see  Jury,  13-15, 
41,  83. 

Uniformity  of  License  Fees  in,  see  LiceoK, 
14. 

Prosecution  of  Mandamus  in  Name  of,  lee 
Mandamus,  210. 

As  Party  Defendant,  see  Mortgage,  305. 

Grants  to  States  in  Aid  of  Railroads,  see 
Public  Lands,  81-86. 

Exclusion  by  Terms  from  Swamp  Land 
Grants,  see  Public  Lands,  403,  404. 

Whether  State  within  the  Constitution,  see 
States,  6. 

Admission  of,  as  State,  see  States,  XL 

Power  of,  as  to  Taxes,  see  Taxes,  216,  217, 
300,  306-310. 

Acquisition  of  Territory  Under  Law  of  Na- 
tions, see  International  Law,  IV. 

Acquisition  of  Territory  by  Cession,  Con- 
quest or  Change  in  Government,  see  Ib- 
temational  Law,  IV;  V. 

Vessel  as  Part  of  International  Territoiy, 
see  International  Law,  16-19. 

See  also  Hawaii;  Philippine  Islands;  Porto 
Rico. 


I.  In  e^eneroL 

Boundaries  and  extent  of  territories. 

Jurisdiction  of  Equity  to  Settle  Boiud- 
aries,  see  Equity,  150. 

Jurisdiction  of  Supreme  Court  over 
Boundary  between  State  and  Terri- 
tory, see  Supreme  Court  of  tbe 
United  States,  138. 

1.  When,  by  an  act  of  Congress  which  or- 
ganizes a  new  territorial  or  state  govern- 
ment, any  part  of  the  land  within  the  limits 
of  its  exterior  boundaries  is  excepted  out 
of  the  jurisdiction  of  the  gOTemment  tbi)« 
brought  into  existence,  it  is  no  part  of  such 
state  or  territoiy.  Langford  ▼.  Monteith. 
102  U.  S.  145,  26: 58 

Cited  In  Benson  ▼.  United  States,  44  Fed.  1^ 
— TruRcott  v.  Hurlbut  Land  &  Cattle  Co.  19 
C.  C.  A.  875.  44  U.  S.  App.  248,  73  PW.  «2— 
Territory  t.  Delinquent  Tax  List,  8  Arts.  M 
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26  Pac.  310— Utah  &  N.  R.  Co.  v.  Fisher,  2 
Idaho,  57,  3  Pac.  8 — Allen  County  v.  Simons, 
129  Ind.  199,  13  L.R.A.  514,  28  N.  B.  420. 

Possessions  not  part  of  United  States. 

Government  and  Control  of,  see  infra, 
11-15. 

Philippine  Islands,  see  Philippine  Is- 
lands, 2,  3. 

Construction  of  Treaty  Respecting  Phil- 
ippines, see  Treaties,  43. 

Incorporation  of  Acquired  Territory  into 
United  States,  see  United  States, 
14-16. 

See  also  Porto  Rico. 

2.  Places  subject  to  the  jurisdiction  of 
"the  United  States,  but  which  are  not  incor- 
porated into  it,  and  hence  are  not  within 
the  United  States  in  the  completest  sense 
of  those  words,  are  recognized  by  the  pro- 
vision of  U.  S.  Const.  13th  Amend.,  pro- 
hibiting slavery  within  the  United  States  "or 
any  place  subject  to  their  jurisdiction." 
( Per  Justices  White,  Shiras,  and  McKenna. ) 
Downes  v.  Bidwell,  182  U.  S.  244,  21  Sup. 
Ct.  Rep.  770,  45:  1088 

Rights  and  status  of  citizens. 

Citizenship   in   Territory,   see   Citizens, 

65. 
Effect  of  Admission  on  Citizenship,  see 

Citizens,  34-37. 
Whether    Citizens    Entitled    to    Sue    in 

Federal    Courts,    see    Courts,    632- 

636. 


3.  The  personal  and  civil  rights  of  the  in- 
habitants of  the  territories  are  secured  to 
them,  as  to  other  citizens,  by  the  principles 
of  constitutional  liberty,  which  restrain  all 
the  agencies  of  government,  state  and  nation- 
al.     Their   political    rights   are    franchises, 

-which  they  hold  as  privileges  in  the  legislative 
discretion  of  the  Congress  of  the  United 
Stntes.  Murphv  v.  Ramsey,  114  U.  S.  15, 
5  Slip.  Ct.  Rep."  747,  29:  47 

died  in  Downes  v.  Bidwell,  182  U.  S.  364,  45 
L.   ed.    1136.   21   Sup.   Ct.   Rep.   770. 

4.  Under   the    Spanish    treaty    by    which 

Florida  was  ceded  to  the  United  States,  its 

inhabitants  were  admitted  to  the  enjoyment 

-of  the  privileges,  rights,  and  immunities  of 

the  citizens  of  the  United  States,  but  did  not 
■acquire  a  right  to  share  in  the  government  or 
in  any  political  power  till  Florida  became  a 
state.  American  Ins.  Co.  v.  Canter  (Ameri- 
can Ins.  Co.  V.  Three  hundred  and  fifty-six 
Bales  of  Cotton)    1  Pet.  511.  7:  242 

Citrd  in  Boyd  v.  Nebraska.  143  U.  S.  168.  36 
T,.  ed.  112,  12  Sup.  Ct.  Rep.  375— United 
States  V.  Reese,  5  Dill.  400.  Fed.  Cas.  No. 
16,137 — Re  Rodrl^ez,  81  Fed.  351 — Goetze 
V.  United  States,  103  Fed.  75 — People  ex 
rel.  Klmberly  v.  De  La  Guerra.  40  Cal.  342 
— State  ex  rel.  Thayer  v.  Boyd,  31  Neb. 
750,   48   N.   W.    739. 


II.  Oovemment  and  Control, 

flower  of  Congress  to  Enforce  Law  of  Chari- 
ties in,  see  Charities.  15. 
U.  S.  Dig.— 350 


Requisition  for  Kendition  of  Fugitive  Crim- 
inals from  other  State,  see  Extradition. 

Territorial  Dominion  over  Lands  Included 
in  Indian  Reservation,  see  Indians,  44. 

Congress  as  Supreme  Legislature  of  Terri- 
tory, see  Mormons,  1. 

Power  of  Territorial  Government  under  Or- 
dinance of  1787,  see  Ordinance  of  1787. 
2. 

Succession  of  State  to  Dominion  Exercised 
by  Territory,  see  States,  366. 

Succession  of  State  to  Public  Property 
Owned  by  Territory,  see  States,  367, 
368. 

Continuity  of  Private  Rights  upon  Admis- 
sion as  State,  see  States,  371,  372. 

5.  The  United  States  has  supreme  sover- 
eignty over  a  territory,  and  Congress  has 
full  and  complete  legislative  authority  over 
its  people  and  government.  Church  of  Jesus 
Christ  of  L.  D.  S.  v.  United  States,  136  U. 
S.  1,  10  Sup.  Ct.  Rep.  792,  34:  478 

Cited   In  McAllister  v.   United  States,   141   U. 

5.  188,  35  L.  ed.  698,  11  Sup.  Ct.  Rep.  949— 
Shlvely  v.  Bowlby,  152  U.  S.  48,  38  L.  ed. 
349.  14  Sup.  Ct.  Rep.  548— United  States  v. 
McMillan,  165  U.  S.  511,  41  L.  ed.  807,  17 
Sup.  Ct.  Rep.  395 — Thompson  v.  Utah,  170 
U.  S.  348.  42  L.  ed.  1066,  18  Sup.  Ct.  Rep. 
620 — Downes  v.  Bidwell,  182  U.  S.  268,  45 
L.  ed.  1099,  21  Sup.  Ct.  Rep.  770— De  Baca 
V.  United  States,  37  Ct.  CI.  497— Smith  v. 
Atchison,  T.  &  S.  F.  R.  Co.  64  Fed.  274 — 
Atlantic  &  P.  R.  Co.  v.  United  States,  76  Fed. 
192 — Endleman  v.  United  States,  30  C.  C.  A. 
188,  57  U.  8.  App.  1,  86  Fed.  459— Kansas 
City  S.  R.  Co.  V.  Railroad  Comrs.  106  Fed. 
356. 

6.  The  United  States  has  the  entire  do- 
minion and  sovereignty  over  all  the  terri- 
tories. Shively  v.  Bowlby,  152  U.  S.  1,  14 
Sup.  Ct.  Rep.  548,  38:  331 
Cited  in  United  States  v.  Coe,  155  U.  S.  86,  39 

L.  ed.  79,  15  Sup.  Ct.  Rep.  15 — United 
States  V.  McMillan,  165  U.  S.  511.  41  L.  cd. 
807,  17  Sup.  Ct.  Rep.  395 — Slmms  v.  Simms, 
175  U.  S.  168,  44  L.  ed.  117,  20  Sup.  Ct.  Rep. 
58 — Endleman  v.  United  States,  30  C.  C.  A. 
188.  57  U.  S.  App.  1,  86  Fed.  459— Jaclcson 
V.  United  States,  42  C.  C.  A.  460,  102  Fed. 
480. 

7.  Congress  has  full  power  of  legislation 
over  the  inhabitants  of  a  territory,  unless 
the  law  deprives  them  of  some  property  or 
vested  right  or  personal  liberty  without  due 
process  of  law.  Thompson  v.  Utah,  170  U. 
S.  343,  18  Sup.  Ct.  Rep.  620,  42:  1061 
Cited  in  McFadden  v.  Blocker,  3  Ind.  Terr.  229, 

58  L.R.A.  895,  54  S.  W.  873. 

8.  Congress  has  plenary   power  over  the 

territories.  Boyd  v.  Nebraska  ex  rel.  Thaver, 

143  U.  S.  135,  12  Sup.  Ct.  Rep.  375 

36:  103 
Cited  in  Downes  v.  Bidwell.  182  U.  S.  290,  45 
L.  ed.  1108,  21  Sup.  Ct.  Rep.  770. 


9.  Congress  may  legislate  for  territories  as 
a  state  does  for  its  municipal  organizations. 
It  has  full  and  complete  legislative  au- 
thority over  the  people  of  the  territories 
and  all   the  departments  of  the  territorial 
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governments.     First  Nat.  Bank  v.  Yankton 

County,  101  U.  S.  129,  25:  1046 

Limiled  in  Mackey   v.   Enzensperger,  11    Utah, 
170,  39  Pac.  541. 

Cited  In  Murphy  v.  Ramsey,  114  U.  S.  45,  29 
L.  ed.  57,  5  Sup.  Ct.  Rep.  747 — Church  of 
Jesus  Christ  of  L.  D.  S.  v.  United  States,  136 
U.  S.  43.  34  L.  ed.  491,  10  Sup.  Ct.  Rep.  792 
— Shively  v.  Bowlby,  152  U.  S.  48.  38  L.  ed. 
349.  14  Sup.  Ct.  Rep.  548— United  States  v. 
McMillan,  165  U.  S.  511,  41  L.  ed.  807,  17 
Sup.  Ct.  Rep.  ,395 — Thompson  v.  Utah.  170 
U.  S.  348.  42  L.  ed.  1060.  18  Sup.  Ct.  Rep. 
620— Utter  v.  Franklin,  172  U.  S.  423.  43  L. 
ed.  501,  19  Sup.  Ct.  Rep.  183 — De  Lima  ▼. 
Bldwell,  182  U.  S.  196,  45  L.  ed.  1056,  21 
Sup.  Ct.  Rep.  743 — Downes  v.  Bidwell,  182 
U.  S.  260,  45  L.  ed.  1099,  21  Sup.  Ct.  Rep. 
770 — Re  Baldwin,  27  Fed.  187 — Dunton  v. 
Muth.  45  Fed.  392 — Atlantic  &  P.  R.  Co.  v. 
United  States,  76  Fed.  102 — Endleman  v. 
United  States,  30  C.  C.  A.  188,  57  U.  S. 
App.  1,  86  Fed.  459 — Ex  parte  Ortiz,  100 
Fed.  961 — Kansas  City  Southern  R.  Co.  ▼. 
Railroad  Comrs.  106  Fed.  356 — Cheyney  v. 
Smith,  3  Ariz.  161,  23  Pac.  680 — People  ex 
rel.  Aspen  M.  &  S.  Co.  t.  District  Court,  11 
Colo.  151.  17  Pac.  298 — ^Territory  ex  rel. 
Smith  V.  Scott,  3  Dak.  395,  20  N.  W.  401— 
Territory  ex  rel.  French  v.  Cox,  6  Dak.  506 
— Northern  P.  R.  Co.  v.  Barnes,  2  N.  D. 
.350,  51  N.  W.  386 — Stevenson  v.  Moody,  2 
Idaho,  242.  12  Pac.  902— Carter  v.  United 
States,  1  Ind.  Terr.  347.  37  S.  W.  204— Re 
Terrill.  66  Kan.  317.  71  Pac.  589— Lincoln- 
Lucky  &  L.  Min.  Co.  V.  District  Court,  7 
N.  M.  516.  38  Pac.  580 — Torrez  v.  Socorro 
County.  10  N.  M.  690,  65  Pac.  181— Allen 
V.  Reed,  10  Okla.  Ill,  60  Pac.  782— HIgbee 
V.  Iligbee,  4  Utah.  27.  5  Pac.  693— Wenner 
V.  Smith,  4  Utah,  244,  9  Pac.  203— Hepworth 
V.  Gardner.  4  Utah.  443.  11  Pac.  566-- 
Knrlght  v.  Grant,  5  Utah.  340,  15  Pac.  268— 
Ignited  States  v.  Church  of  Jesus  Christ  of 
L.  D.  S.  5  Utah.  370.  15  Pac.  47.1— United 
States  V.  Jones.  5  Utah.  566,  18  Pac.  233 — 
Williams  V.  Clayton.  6  Utah.  91,  21  Pac.  398 
-People  V.  Daniels,  6  Utah,  292,  5  L.R.A. 
445,  22  Pac.  159 — Chapman  v.  Handley,  7 
Utah.  53.  24  Pac.  673— Brereton  v.  Miller, 
7  Utah,  430,  27  Pac.  81 — Downes  v.  Parshall, 
3  Wyo.  426,  26  Pac.  994. 

10.  Congress  has  as  full  legislative  power 
over  the  territories  as  a  state  has  over  its 
municipal  corporations.  Utter  v.  Franklin, 
172    U.    S.    416,    19    Sup.    Ct.    Rep.    183, 

43:498 

Cited  in   Simms  t.   Simms,   176  U.   S.    168,  44 

L.   ed.    117,    20    Sup.    Ct.    Rep.    58 — Western 

Invest,  Bkg.  Co.  v.  Murray,  6  Ariz.  215,  56 

Pac.  728. 

Of  pos.sosRion8  other  than  territories. 

Duties  on  Imports  From  or  Into  Insular 
Po.s.sessiona,  .see  Duties,  3-6,  9-11. 
13,  14,  .3.5-37. 

Power  to  Regulate  .lurv  Trial  in  Philip- 
pine Islands,  .see  Jury.  15. 

Possession  of  Hostile  Territory  Under 
Military  Authority,  .see  War,  VI. 

11.  Congress  has  full  and  complete  legis- 
lative authority  over  territory  ceded  to  the 
United  States  by  treaty.  De  Lima  v.  Bid- 
well,   182   U.   S.   1,   21"  Sup.   Ct.   Rep.   743. 

45:  1041 
Citrd  in  Dorr  ▼.  United  States.  195  V.  S.  139, 
49  L.  ed.   129.  24   Sup.  Ct.  Rep.  808. 


12.  The  President  has  the  power  to  issue        17.  The  right  to  govern  territory  ia  th^  i» 


orders    for    the    government    of    conquered 

territory  until  Congress  has  acted.    Cross  v. 

Harrison,   16  How.  164,  14:889 

Cited  In  United  States  v.  Reiser,  4  Am.  L.  R«»s. 

N.    S.    541.    Fed.    Cas.    No.    16,146— Han   v. 

Burnett,    15    Cal.    559 — Carter   v.    Territory. 

1   N.   M.   335— Borie  v.   Trott,   5  Phila.  IHs, 

21    Phila.    Leg.    Int.    68— Rutledpe    ▼.    Ko«, 

3  Coldw.  560.  91  Am.  Deo.  299 — Heflerman  v. 

Porter.    6    Coldw.    :«)6.    98    Am.    Dec.   4.'5)  - 

Dillard  v.  Alexander.  9  Heislc.  725 — Waahiog- 

ton,  A.  &  G.  R.  Co.  v.  Alexandria  &  W.  R.  Co. 

20  Oratt.   120. 

13.  The  civil  government  of  the  United 
States  cannot  extend  immediately  and  of 
its  own  force  over  territory  acquired  by 
war,  even  when  possession  is  confirmed  by 
treaty;  but  such  territory  must  necessarily 
in  the  first  instance,  be  governed  by  the 
military  power  under  the  control  of  the 
President  as  Commander  in  Chief  until  ci\il 
government  is  put  in  operation  by  the  ac- 
tion of  the  appropriate  political  depart- 
ment, at  such  time  and  in  such  degree  a^ 
that  department  may  determine.  (Per  Jus- 
tice Grav.)  Downes  v.  Bidwell,  182  U.  S. 
244,  21  Sup.  Ct.  Rep.  770,  45:  1088 
Cited  In  Kopner  v.  United  States.  195  U.  S.  125, 

49  L.  ed.  122.  24  Sup.  Ct.  Rep.  797— De  Baoa 
V.  United  States,  37  Ct.  CI.  497. 

14.  The  regulation  of  the  revenue  of  con- 
quered territory,  even  after  the  treaty  of 
cession,  remains  with  the  executive  and  mil- 
itary authority,  in  the  absence  of  congres- 
sional legislation.  (Per  Justice  Grav.) 
Downes  v.  Bidwell,  182  U.  S.  244,  21  siip. 
Ct.  Rep.  770,  45:  1088 

15.  A  temporary  government  which  is  not 
subject  to  all  the  restrictions  of  the  Con- 
stitution may  be  established  for  conqurK*.! 
territory  by  Congress,  if  it  is  not  ready  t*> 
construct  a  complete  government  for  •*»«!» 
territory.  (Per  Justice  Grav.)  Downe«  v. 
Bidwell,  182  U.  S.  244,  21  Sup.  Ct.  Rep.  770. 

45:  1088 
Cited  in  Hawaii  v.  Manklchl,  190  U.  S.  2in.  47 
L.  ed.  1023,  23  Sup.  Ct.  Rep.  787— Dorr  v. 
United  States.  195  U.  S.  l.'JO,  49  L.  ed.  120. 
24  Sup.  Ct.  Rep.  808— Rassmussen  v.  FnltM 
States.  197  U.  S.  520.  49  L.  ed.  86,3.  2:* 
Sup.  Ct.  Rep.  514 — Irwin  v.  United  8t«t»^. 
38  Ct.  CI.  99 — James  v.  United  States.  3»* 
Ct.  CI.  631. 

Source  of  national  power. 

16.  Hie  territories  of  the  United  Stat<»* 
are  governed  by  virtue  of  that  clause  in  the 
Constitution  which  empowers  Congres.^  ■'i«> 
make  all  needful  rules  and  regulations  re- 
specting the  territory  or  other  property  he- 
longing  to  the  United  Stiites.*'  and  perhap* 
also  by  virtue  of  the  right  to  acquire  terri- 
tory, which  result''  the  right  to  govern. 
American  Ins.  Co.  v.  Canter  (American  In^. 
Co.  V.  356  Bales  of  Cotton)    1   Pet.  511. 

7:242 

Cited  in  Greer  v.  Richards.  3  Ari«.  231.  32  P«f 
266— Franklin  v.  T'nited  States,  1  Colo.  .>^ 
— Reynolds  v.  People.  1  Colo.  181— Treadwij 
V.  Schnauber,  1  Dak.  274.  46  N.  W.  4W- 
Territory  ex  rel.  Smith  v.  Scott.  3  Dtk.  ^*^k 
20  N.  W.  401- -Roach  v.  Van  Riswick,  Mac- 
Arth.   &   M.   182. 
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eri table  consequence  of  the  rifyht  to  acquire 

and  hold  territory.    Sere  v.  Pitot,  6  Cranch, 

332,  3:  240 

Cited  in   Scott  v.   Sandford.   19   How.  611,    15 

L.    ed.    786 — Downes   v.    Bidwell,    182    U.    S. 

290,   45    L.   ed.    1108.   21    Sup.   Ct.   Rep.    770 

— Dorr  V.   United   States,   195   IT.   S.   140.  49 

L.  ed.  129,  24  Sup.  Ct.   Rep.  808 — Ex  parte 

Ortiz.  100  Fed.  961. 

18.  The  power  to  admit  new  states  in- 
cludes power  to  acquire  territory  to  be  ad- 
mitted as  a  state  when  in  a  suitable  con- 
dition, and  consequently  includes  the  power 
to  maintain  a  government  there  in  the  mean- 
time.     Scott  V.   Sandford,   19    How.    393, 

15:  691 
Cited  in  Murphy  v.  Ramsey,  114  U.  S.  45.  29 
L.  ed.  57,  5  Sup.  Ct.  Rep.  747 — De  Lima  v. 
Bidwell,  182  U.  8.  196.  200,  45  L.  ed.  1056, 
21  Sup.  Ct.  Rep.  743 — Dorr  v.  United  States, 
195  U.  S.  142,  49  L.  ed.  130,  24  Sup.  Ct. 
Rep.  808 — ^Re  Osterhaus,  6  Am.  L.  T.  Rep. 
521,  Fed.  Cas.  No.  10.609— United  States  v. 
Rhodes,  1  Abb.  (U.  S.)  45,  Fed.  Cas.  No. 
16,151 — United  States  v.  Tobacco  Factory.  1 
Dill.  261,  Fed.  Cas.  No.  16..-.28 -United 
States  V.  Nelson.  29  Fed.  204— Nelson  v.  Unit- 
ed States,  30  Fed.  115 — Kx  parte  Ortiz.  100 
Fed.  959— (5oetze  v.  United  States,  lO;?  Fed. 
81 — Territory  v.  Duffleld.  1  Ariz.  69,  25 
I*ac.  476 — Territory  v.  Blomberg.  2  Ariz. 
207,  11  Pac.  671— Forbes  v.  Scannell.  i:j  Cal. 
282 — People  ex  rel.  Kimberly  v.  De  I^a  Guer- 
ra.  40  Cal.  342 — Treadway  v.  Scbnauber,  1 
Dak.  265,  46  N.  W,  464— Roach  v.  Van  RIs- 
wlck,  MacArth.  &  M.  182 — Parent  v.  Walms- 
ly.  20  Ind.  85 — Ex  parte  Holman,  28  Town, 
141.  4  Am.  Rep.  159 — Territory  v.  Yarberry. 
2  N.  M.  451— Ex  parte  Bushnell,  9  Ohio  St. 
228— Allen  v.  Reed,  10  Okla.  111.  60  Pac. 
7S2— Watts  V.  United  States.  1  Wash.  Terr. 
20f; — Wagner  v.  Harris,  1  Wyo.  108 — Downes 
V.    Parshall,    3    Wj'o.    427,    26    Pac.    994. 

19.  Xo  reservation  in  an  organic  act 
estnblisl  ing  a  territorial  government  is  nec- 
«*sHary  to  the  exercise  by  Congress  of  its 
power  to  legislate  for  a  territory  in 
the  same  manner  as  a  state  does  for 
its  municipal  organizations,  since  the  power 
to  do  this  is  an  incident  of  sovereignty. 
First  Nat.  Bank  v.  Yankton  Count  v.  101  U. 
S.  129.  25:  1046 
Citrd    In    Cheyney    v.    Smith,    3    Ariz.    145,    23 

Pac.  680. 

20.  lentil  Florida  became  a  state,  it  con- 
tinued to  be  a  territory  of  the  United  States. 
governed  by  virtue  of  the  clause  of  tiie  Con- 
stitution empowering  Congres^s  to  make  all 
needful  rules  and  regulations  respecting  the 
territory  or  other  property  belonging  to  the 
United  States.  American  fns.  Co.  v.  (^anter 
(American  Ins.  Co.  v.  356  Bales  of  Cotton) 
1  Pet.  511,  7:242 
Cilrd  in  United  States  v.  Gratiot.  14  Pet.  r>ns, 

10  I.,  rd.  .'578 — Cross  v.  Harrison.  16  How. 
104,  14  L.  ed.  901— Scott  v.  Sandford,  10 
How.  442.  15  \s.  ed.  7iei — New  Orleans  v. 
New  York  Mall  S.  S.  Cp.  20  Wall.  307,  22 
L.  ed.  :^,')9— United  States  v.  KaRama,  118  U. 
S,  .S80.  .30  L.  ed.  230.  0  Sup.  Ct.  Rep.  1109 
— De  Lima  y.  Bidwell,  182  U.  S.  195.  45  L. 
ed.  1056,  21  Sup.  Ct.  Rep.  743— United 
States   V.   Nelson,   29   Fed.   204. 

21.  The  clause  of  the  Constitution  giving 
Congress  the  power  "to  dispose  of  and  make 


all  needful  rules  and  regulations  respecting 
the  territory  or  other  property  belonging  to 
the  United  States"  applied  only  to  the  prop- 
erty which  the  states  held  in  common  at  that 
time,  and  had  no  reference  whatever  to  any 
territory  or  other  property  which  the  new 
sovereignty  might  afterwards  itself  acquire. 
Scott  V.  Sandford,  19  How.  393,         15:  691 

Scope  and  objects  of  national  power. 

Kegulations  Concerning  Lota  in  Town 
Site  Entries  on  Public  Lands,  see 
Public  Lands,  597. 

Power  of  (^ongress  over  Reclamation  of 
Arid  Lands,  see  States,  92-94. 

22-3.  In  legislating    for    the    territories. 
Congress  exercises  the  combined   powers  of 
the  general  and  state  governments.    Ameri- 
can Ins.  Co.  V.  Canter    (American  Ins.  Co. 
V.  Three  hundred  and  fifty  si.x  Bates  of  Cot- 
ton)  1  Pet.  511,  7:242 
Benner   v.   Porter,    9   How.   235,         13:  119 
Cited  in   Church  of  Jesus  Christ,   L.   D.   S.   v. 
United  States,   i:^6  U.   S.  4:^,  34   L.  ed.   401, 
10    Sup.    Ct.    Rep.    192— Shlvely    v.    Bowlby, 
152  U.  S.  48,  38  L.  ed.  349,  14  Sup.  Ct.  Rep. 
548--Uttor   V.    Franklin.    172    U.    S.   423.   43 
L.  ed.  501,   19   Sup.  Ct.  Rep.   18.3— De  Baca 
v.    United    States,    37    Ct.    CI.    497— Case    v. 
Loftus,  5  L.R.A.  688.  14  Sawy.  217.  39  Fed. 
73,3— Endleman  v.  United  States.  30  C.  C.  A. 
188.  57  U.  S.  App.  1.  86  Fed.  4.')0— Ex  parte 
Ortiz,   100   Fed.   0.58— Kansas   City    Southern 
R.    Co.    V.    Railroad   Comrs.    106    Fed.    Sr^C — 
Allen     V.     Myers,     1     Alaska.     118 — Ucltprt 
States  V.  Blnns,  1  Alaska,  o."*.') — Territory  v. 
Duffleld,   1   Ariz.  69,  25  Pac.   476— Territory 
ex  rel.    French   v.   Cox,   6   Dak.   500 — North- 
ern P.  R.  Co.  V.  Barnes.  2  N.  D.  .'i-lO.  51   N. 
W.  386— Beattv  v.  Rosa.   1   Fla.  208— Charter 
V.  United  States.  1   Ind.  Terr.  347.  37  S.  W. 
204— Territory    v.    Lee,    2    Mont.    133— Lln- 
coln-Lnckv  &  L.   Mln.   Co.  v.   District  Court, 
7  N.   M.   517,  38   Pac.   r»80— Ex   parte   Bush- 
nell,  9   Ohio   St.   228 — Baer   v.    Moran   Bros. 
Co.   2    Wash.   611.    27   I»ac.   470— Wagner   v. 
Harris,  1  Wyo.  108. 

24.  Congress  has  the  power  to  prescribe 
the  qualifications  of  voters  in  the  territories, 
and  may  provide  for  the  exclu.nion  of  biga- 
mists and  polyga mists  from  the  right  to 
vote.  Murphy  v.  Ramsev,  114  U.  S.  15,  5 
Sup.  Ct.  Rep.  747.  *  29:  47 

DUitinguished  in  Morris  v.  Powell,  125  Ind.  299, 

9  L.R.A.  .334,  25  N.  E.  221. 

Cited  in   United   States  v.   Kaffama,    118  U.   S. 

380,    30    li.    ed.    230.    «   Sup.    Ct.    Rep.    1109 

— Davis  V.  Reason.  133  U.  S.  344.  33  L.  ed. 

640.  10  Sup.  Ct.  Rep.  299— Church  of  Jesus 

Christ  of  L.  D.  S.  v.   United   States,    136   U. 

S.  43,  34  L.  ed.  491.   10  Sup.  Ct.  Rep.  792- 

Boyd  V.  Nebra.ska.  143  U.  S.  169.  36  L.  ed. 

112,    12    Sup.    Ct.    Rep.    37.'> — Thompson    v. 

Utah,  170  U.  S.  348.  42  L.  ed.  1066.  18  Sup. 

Ct.  Rep.  620— Downes  v.  Bidwell.   182  U.   S. 

269,   45   L.   ed.    1099.   21    Sup.   Ct.    Rep.   770 

nlted    States.    195   U.    S.   125, 

24  Sup.  Ct.  Rep.  797 — Endle- 

States.  .30  CCA.  188.  57  U. 

Fed.  459 — Shepherd  v.   Grlm- 

410,  81   Pac.  79.3— Carter  v. 

1    Ind.   Terr.   347,   37    S.    W. 

Socorro    County,    10    N.    M. 

689.  65  Pac.  181--Good8on  v.  United  States. 

7  Okla.  137,  54  Pac.  423— Allen  v.  Reed,  10 

Okla.  Ill,  60  Pac.  782— Wenner  v.  Smith,  4 


— Kepner  v.  U 
49  L.  ed.  122, 
man  v.  United 
S.  App.  1.  86 
mett,  3  Idaho, 
United  States, 
204 — Torrez    v. 


5588 


TERRITORIES,  II. 


Utah.   243,    9   Pac.    293 — ^lackey    v.    Enzen- 
sperger,  11  Utah,  171.  39  Pac.  541. 


-—  Editorial  note. 

Power  of  Congress  over. 

Self-goTernment. 

See  also  infra,  26. 


25:  1046 


25.  Tlie  grant  of  legislative  power  in  all 
acts  organizing  territories  extends  to  "all 
rightful  subjects  of  legislation."  Maynard  v. 
Hill,  125  U.  S.  190,  8   Sup.  Ct.  Rep.  723, 

31:654 

Cited  In  Cope  v.  Cope,  137  U.  S.   684,  34   L. 

ed.  833,  11  Sup.  Ct.  Rep.  222 — Oregon  &  C. 

R.  Co.  v.  United  States,  190  U.  S.  195,  47 

L.  ed.  1016,  23  Sup.  Ct.  Rep.  673. 

Scope  and  objects  of  local  legislation. 

Territorial  Act  as  Act  of  Congress,  see 
Appeal  and  Error,  1758. 

Territorial  Statute  for  Discharge  of  Mo- 
tion for  New  Trial  as  Encroach- 
ment on  Judicial  Power,  see  Con- 
stitutional Law,  134. 

General  Power  to  Regulate  Local  Prac- 
tice, see  Courts,  378,  379. 

Judicial  Notice  of  Territorial  Legisla- 
tion, see  Evidence,  12. 

Conclusiveness  on  District  Courts  of 
Territorial  Laws  for  Selection  of 
Jury,  see  Jury,  118. 

Source  of  Territorial  Power  over  Town 
Sites  on  Public  Lands,  see  Public 
Lands,  598. 

26.  The  extent  of  the  power  of  self-gov- 
ernment in  a  territory  of  the  United  States 
depends  entirely  upon  the  organic  act  of 
Congress  in  each  case,  and  is,  at  all  times, 
subject  to  such  alterations  as  Congress  may 
see  ftt  to  adopt.  Snow  v.  United  States  ex 
rel.  Hempstead,  18  Wall.  317,  21:784 
Dislinguiahed   In    Clayton   v.    Utah,    132    U.    S. 

641,   33   L.   ed.   459,   10   Sup.   Ct.   Rep.    190. 

Cited  in  Territory  ex  rel.  French  v.  Cox,  6  Dak. 
528 — People  ex  rel.  Dickson  v.  Clayton,  4 
Utah,  432,  11  Pac.  20G — People  v.  Daniels, 
6  Utah,  291,  5  L.R.A.  445,  22  Pac^  159. 

27.  As  a  general  rule,  the  legislature  of  a 
territory  has  been  intrusted  with  power,  co- 
extensive with  that  of  the  states,  to  enact 
a  system  of  municipal  law,  subject  to  its 
organic  act  and  the  right  of  Congress  to 
revise,  alter,  or  repeal.  Hornbuckle  v. 
Toombs,  18  Wall.  648,  21:  966 
Cited   In   Territory   ex    rel.    Smith   v.    Scott,    'A 

Dak.  401,  20  N.  W.  401— Territory  ex  rel. 
McMahon  v.  O'Connor,  5  Dak.  404,  3  L.R.A. 
3r>S.  41  N.  W.  746 — Territory  ex  rel.  French 
v.  Cox.  6  Dak.  507 — Chumasero  v.  Potts.  2 
Mont.  291 — ODonnell  v.  Glenn.  8  Mont.  255, 
10  Pac.  302 — Territory  v.  Guyott,  9  Mont.  52, 
22  Pac.  134— Browning  v.  Browning,  3  N.  M. 
600,  9  Pac.  677 — Coler  v.  Santa  Fe  County, 
6  N.  M.  166,  27  Pac.  610  -Territory  v. 
Illcka.  6  N.  M.  606.  30  Pac.  872— Walker  v. 
New  Mexico  &  S.  P.  R.  Co.  7  N.  M.  288.  34 
Pac.  43 — Baca  v.  Perez,  8  N.  M.  109,  42 
Pac.  162— Allen  v.  Reed,  10  Okla.  Ill,  60 
I»ac.  782— People  v.  Douglass,  5  Utah.  291, 
14  Pac.  801 — State  v.  Norman,  16  Utah,  463, 
52  Pac.  986— Re  Murphy,  5  Wyo.  317,  40 
Pac.   398. 

28.  A  territorial  legislature  possesses  gen- 


eral legislative  power  to  enact  laws,  if  not 
inconsistent  with  acts  of  Congress  and  the 
Constitution  of  the  United  States,  and  this 
power  is  restricted  only  by  the  act  organiz- 
ing the  territory.  Vincennes  University  v. 
Indiana,  14  How.  268,  14:  416 

Cited   In   Territory   ex   rel.    Smith  y.   Scott  3 

Dak.  400.  20  N.  W.  401— Guild  v.  First  Nat. 

Bank,  4  S.  D.  582,  57  N.  W.  499— Morris  ?. 

Hitchcock,  21  A  pp.  D.  C.  593 — People  ex  rel. 

Boardman   v.    Butte,   4    Mont.   207.   47   Am. 

Rep.  346,   1  Pac.  414— Potter  v.  Rio  Arriba 

Land  &  Cattle  Co.  4  N.  M.  671,  17  Pac.  609 

— Whltmore  v.  Hardin,  3  Utah,  130,  1  Pac. 

465. 

29.  The  fact  that  Congress  reserved  the 
power  to  alter,  amend,  or  repeal  a  statute 
relating  to  property  within  a  territory,  in 
no  way  affected  the  authority  of  the 
territpry  over  the  rights  granted,  although 
the  duration  of  that  authority  might  depend 
on  the  exercise  by  Congress  of  the  rights  re- 
served. Maricopa  &  P.  R.  Co.  v.  Arizona, 
156  U.  S.  347,  15  Sup.  Ct.  Rep.  391,  39:  447 
Cited  In  Gay  v.  Thomas,  6  Okla.  12,  46  Pac. 

578. 

30.  The  act  of  Congress  which  organized 
the  Indiana  territory  provided  that  so  much 
of  the  ordinance  of  1787  as  related  to  the 
general  assembly  therein  and  prescribed  the 
powers  thereof  should  be  in  force.  Under 
that  act  the  territorial  legislature  bad  power 
to  create  a  corporation  with  all  the  func- 
tions necessary  to  effectuate  its  objects.  Vin- 
cennes University  v.  Indiana,  14  How.  268. 

14:  416 

Cited  in  Rogers  v.  Burlington,  3  Wall.  662,  IS 

L.   ed.  82 — Wagner  t.   Harris,   1   Wyo.  200. 

31.  The  legislature  of  New  Mexico  has  all 
legislative  power  except  as  limited  by  the 
United  States  Constitution  and  the  organic 
act  and  the  laws  of  Congress  appertaining 
thereto.  Walker  v.  New  Mexico  &  S.  P.  R- 
Co.  165  U.  S.  593,  17  Sup.  Ct.  Rep.  421. 

41:837 
Cited  In  Hagerman  t.  Territory,  11  N.  H.  160. 
66  Pac.  526. 

32.  A  territorial  legislature  having,  by  itfl 
organic  act,  power  over  all  rightful  subjects 
of  legislation,  is  competent  to  pass  an  act 
authorizing  judgment  against  sureties  on  an 
appeal  bond  as  well  as  against  the  appellants, 
in  case  of  affirmance.  Beall  v.  New  Meiico 
ex  rel.  Griffin,   16   Wall.   535,  21:292 

33.  The  distribution  of  estates  of  deceased 
persons  and  the  right  of  succession  thereto 
are  matters  exclusively  of  state  oognixasce, 
and  are  such  as  were  within  the  oomp^ 
tence  of  the  territorial  legislature  to  deal 
with  as  it  saw  fit,  in  the  absence  of  an  in- 
hibition by  Congress.  Cope  v.  Cope,  137  U.  S. 
682,  11  Sup.  Ct.  Rep.  222,  34:832 
Cited  In   Slmms  v.   SImms.   175  U.  S.  168,  44 

L.  ed.  117.  20  Sup.  Ct.  Rep.  68 — Re  Matthias 
Estate.  63  Fed.  526 — Anderson  v.  Bell.  140 
Ind.  377,  29  L.R.A.  546,  .39  N.  E.  735— 
Ives  V.  McNlcoU.  59  Ohio  St  418,  43  L.B.A. 
776.  69  Am.  St.  Rep.  780,  53  N.  B.  60- 
Re  Pratt.  7  Utah,  279,  26  Pac.  676— Knod 
sen  V.  Hannberg.  8  Utah,  211.  30  Pac.  749— 
State  V.  Norman.  16  Utah.  466.  52  Pac.  9WJ— 
France  v.  Tonnor.  3  Wyo.  459.  27  Pac  5d9. 
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34.  Tlie  statute  of  Congress  of  2^Iarch  22, 
1882,  in  reference  to  bigamy,  docs  not  re- 
strict the  legislation  of  the  territories  over 
kindred  offenses,  or  over  the  means  of  their 
ascertainment  and  prevention.  Davis  v.  Bea- 
8on,   133  U.  S.  333,  10  Sup.  Ct.  Rep.  299, 

33:  637 

35.  A  statute  requiring  a  municipality  to 
pay  claims  which  a  special  tribunal  finds 
to  be  equitably  due  and  based  on  a  moral 
obligation  is  within  the  general  legislative 
power  of  a  territory  which,  by  an  act  of  Con- 
gress, extends  to  all  rightful  subjects  of 
legislation  not  inconsistent  with  the  Con- 
stitution and  laws  of  the  United  States. 
Guthrie  Nat.  Bank  v.  Guthrie,  173  U.  S.  528. 

9  Sup.  Ct.  Rep.  513,  43:  796 

Cited  In  New  York  L.  Ins.  Co.  v.  Cuyahoga 
County,  90  Fed.  855 — New  York  L.  Ins.  Co. 
V.  Cuyahoga  County,  45  C.  C.  A.  240,  106 
Fed.  130— Eai-le  v.  Com.  180  Mass.  58.3, 
57  L.R.A.  294,  91  Am.  St.  Rep.  326,  63  N. 
E.  10— State  v.  Johnson.  86  Minn.  121,  90 
N.  W.  161 — Merchants  Nat.  Bank  v.  East 
Grand  Fork,  94  Minn.  250.  102  N.  W.  70,'{ 
—Bailey  v.  Raleigh.  130  N.  C.  211,  58  L. 
R.A.  179,  41  S.  E.  281 — Barnes  v.  Turner, 
14  Okla.  292,  78  Pac.  108— Horton  v.  New- 
port (R.  I.)  1  L.R.A.(N.S.)  517,  61  Atl.  750. 

Relative   power   of   general   and   terri- 
torial grovernment  over  public  lands. 

Over  Beds  and  Shores  of  Navigable 
Waters,  see  Waters,  27-30. 

Regulating  Appropriation  of  Water,  see 
Waters,   165,  166. 

36.  A  territory  cannot,  by  its  law,  dic- 
tate to  the  United  States  to  whom,  and  in 
what  mode,  and  by  what  title  the  public 
lands  shall  be  conveyed,  or  denounce  a  for- 
feiture.    Irvine  v.  Marshall,   20  How.   558, 

15:  994 
Cited  in  Gibson  t.  Chouteau,  13  Wall.  104,  20 
li.  ed.  588 — Peyton  v.  Denmond,  63  C.  C,  A. 
660,  129  Fed.  10 — Parker  v.  Wlnsor,  5 
Kan.  372 — McGannon  v.  Stralghtlege.  32  Kan. 
526.  4  Pac.  1042 — Irvine  v.  Marshall,  7  Minn. 
298,  Gil.  216 — German  lAnd  Asso.  v.  Schol- 
ler,  10  Minn.  839,  Gil.  260— Hyde  v.  Hol- 
land, 18  Or.  334,  22  Pac.  1104. 

37.  All  lands  in  the  territories,  not  ap- 
propriated before  they  were  acquired,  are  the 
exclusive  property  of  the  United  States,  to 
be  disposed  of  to  such  persons,  at  such  times, 
and  in  such  modes,  and  by  such  titles,  as 
the.  government  may  deem  advantageous. 
Irvine  v.  Marshall,  20  How.  558,  15:  994 
Cited  in  Van  Brocklin  v.  Tennessee  (Van  Brock- 

lin  v.  Anderson)  117  U.  S.  168,  29  L.  ed. 
851,  6  Sup.  Ct.  Rep.  670 — Kean  v.  Calumet 
Canal  &  Improv.  Co.  190  U.  S.  479,  47  L. 
ed.  1144,  23  Sup.  Ct.  Rep.  651 — Larrlviere 
V.  Madegan.  1  Dill.  458,  Fed.  Cas.  No.  8.096 
— Lux  V.  Haggin,  69  Cal.  340,  10  Pac.  674 — 
Russell  V.  Lowth,  21  Minn.  170,  18  Am.  Rep. 
3«9 — ^I'horp  V.  Freed,  1  Mont.  680 — Vansic- 
kle  V.  Haines,  7  Nev.  262 — State  v.  Central 
P.  R.  Co.  21  Nev.  254,  80  Pac.  686. 

Conflicting  laws. 

Congressional  Grant  of  Jurisdiction  as 
Limiting  Power  of  Territorial 
Legislature  over  its  Courts,  see 
Courts,  373-375. 


Power    to    Adopt    Code    Practice,    see 
Courts,  376. 

38.  In  case  of  a  conflict  between  the  or- 
ganic act  creating  the  territory  and  any  act 
of  the  territorial  legislature,  the  act  of  Con- 
gress must  prevail.  Clayton  v.  Utah  ex  rel. 
Dickson,  132  U.  S.  632,  10  Sup.  Ct.  Kep. 
190,  33:  455 
Cited  in  McCornick  v.  Thatcher  (McCornick  v. 

Pratt)   8  Utah,  300,  17  "L.R.A.  249,  30  Pac. 
1091. 

39.  The  legislature  of  Arizona  was  not 
authorized  to  repeal  the  act  of  Congress  of 
June  25,  1890  (26  Stat,  at  L.  175,  chap. 
614),  by  a  provision  therein  that  the  terri- 
torial refunding  act  of  March  18,  1887, 
which  is  substantially  re-enacted,  "is  here- 
by amended,"  and  "as  amended  the  same  is 
herebj'  approved  and  confirmed,  subject  to 
future  territorial  legislation."  Murphv  v. 
Utter,  186  U.  S.  95,  22  Sup.  Ct.  Rep.  *776, 

46:  1070 

Confirmation    or    annulment    of    local 
laws. 

40.  Although  Congress,  in  creating  terri- 
torial governments  and  in  conferring  upon 
them  powers  of  general  legislation,  reserved 
power  to  disapprove  or  annul  such  acts  of 
territorial  legislation  as  might  be  deemed 
detrimental,  it  did  not,  from  obvious  prin- 
ciples of  policy  and  necessity,  ordain  a  sus- 
pension of  all  acts  proceeding  from  these 
powers  until  expressly  sanctioned  by  them- 
selves.    Miners'  Bank  v.  Iowa,  12  How.  1, 

13:  867 

41.  A  statute  of  the  legislature  of  the 
territory  of  Utah,  prescribing  the  manner  of 
drawing  jurors,  received  the  implied  sanc- 
tion of  Congress,  after  a  term  of  years,  by 
not  being  annulled.  Clinton  v.  Englebrecht, 
13  Wall.  434,  20:  659 
Cited  In  United  States  v.  Tenney,  2  Ariz.  41, 

8  Pac.  295 — Cheyney  v.  Smith,  3  Ariz.  145, 
23  Pac.  680— Farrls  v.  Vannler,  6  Dak.  207, 
3  L.R.A.  722,  42  N.  W.  31— Territory  ex  rel. 
French  v.  Cox,  6  Dak.  525 — Greeley  v.  Wln- 
sor, 1  S.  D.  630,  48  N.  W.  214— Guild  v. 
First  Nat.  Bank,  4  S.  D.  582,  67  N.  W.  409 
—Nixon  V.  Reld,  8  S.  D.  512,  32  L.R.A.  319, 
67  N.  W.  57 — Roach  v.  Van  Riswick,  Mac- 
Arth.  &  M.  18.3— Carter  v.  United  States,  1 
Ind.  Terr.  352,  37  S.  W.  204 — Carter  v. 
United  States,  1  Ind.  Terr.  347,  37  S.  W.  204 
— O'Donnell  v.  Glenn,  8  Mont.  257,  19  Pac. 
302 — Baca  v.  Perez,  8  N.  M.  195,  42  Pac. 
162— Cullina  v.  Overton,  7  Okla.  485.  54 
Pac.  702— Allen  v.  Reed,  10  Okla.  Ill,  60 
Pac.  782— Allen  v.  Reed,  10  Okla.  148.  63 
Pac.  867 — United  States  v.  .Tones,  5  I'tah, 
553,  18  Pac.  233 — United  States  v.  McMil- 
lan, 10  Utah,  187,  37  Pac.  203— France  v. 
Connor,  3  Wyo.  461,  27  Pac.  569. 

Criminal  laws  in  unorganized  country. 

EfTect  of  Erection  of  Territory  on  Juris- 
diction of  Previous  Crimes,  see 
Courts,  996,  997. 

42.  Land  now  embraced  within  the  limits 
of  Comanche  county,  Oklahoma,  had  become 
part  of  that  territory  on  August  4,  1901,  so 
as  to  make  a  murder  committed  therein  on 
that  date  an  offense  against  the  territorial 
rather  than  the  Federal  statutes,  although 
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the  land  had  not  then  been  opened  for  set- 
tlement. Re  Moran,  203  U.  S.  96,  27  Sup. 
Ct.   Rep.    25,  51:  105 

43.  The  words  "except  the  territories,"  in 
the  act  of  Congress  of  18S9,  imposing  punish- 
ment for  carnally  knowing  a  female  under 
sixteen  years  within  any  place  under  the 
exclusive  jurisdiction  of  the  United  States 
except  the  territories,  have  reference  ex- 
clusively to  territories  which  have  been  erec- 
ted into  civil  governments.  Oklahoma  is 
not  of  this  class  of  territories.  Re  Lane, 
135  U.  S.  443,  10  Sup.  Ct.  Rep.  760,  34:  219 
Cited  In  Downes  v.  Bidwell,  182  U.  S.  281,  45 

L.  ed.  1104,  21  Sup.  Ct.  Rep.  770. 


///.  Officers, 

Compelling  Payment  of  Judge's  Salary  after 
Removal,  see  Mandamus,  107. 

United  States  Marshal  as  De  Facto  Terri- 
torial Marshal,  see  Marshal,  11. 

44.  So  much  of  the  territorial  statute  of 
Utah  as  creates  the  office  of  auditor  of  pub- 
lic accounts  and  treasurer  is  valid.  Clayton 
V.  Utah  ex  rel.  Dickson,  132  U.  S.  632,  10 
Sup.  Ct,  Rep.  190,  33:  455 
Jack   v.   Utah    ex   rel.   Dickson,   132   U.   S. 

643,   10  Sup.  Ct.  Rep.  194,  33:459 

45.  The  act  of  the  legislature  of  Utah  of 
1878  declaring  that  the  auditor  of  public 
accounts  shall  be  elected  by  the  voters  of 
the  territory  is  void  so  far  as  it  is  in  con- 
flict with  the  organic  act  of  Sept.  9,  1850, 
creating  the  territory  of  Utah,  which  pro- 
vides that  the  governor,  with  the  consent  of 
the  legislative  council,  shall  appoint  such 
officer.  Clayton  v.  Utah  ex  rel.  Dickson,  132 
U.  S.  632,  10  Sup.  Ct.  Rep.  190,  '      33:  455 

46.  The  attorney  general  of  the  territory 
of  Utah,  elected  by  its  legislature,  and  not 
the  attorney  of  the  United  States  for  said 
territory,  appointed  by  the  President,  is 
entitled  to  prosecute  persons  accused  in  that 
territory  of  offenses  against  its  laws.  Snow 
V.  United  States  ex  rel.  Hempstead,  18  Wall. 
317,  21 :  784 
Cited  In  United  States  v.  Becbe,  2  Dak.  303,  11 

N.  W.  505 — Lincoln-Lucky  &  L.  MIn.  Co.  y. 
District  Court,  7  N.  M.  502,  38  Pac.  580— 
Ex  parte  Haly.  1  Okla.  14,  25  Pac.  514. 


First  Objecting  to,  on  Appeal,  see  Appeal 

and  Error,  4618. 
See  also  Test  Oath. 


TEST. 

Waiver  by  Purchaser  of  Right  to  Test 
Machinery  Bought,  see  Sale,  131. 

To  Discover  Defects  in  Appliances,  see  Mas- 
ter and  Servant,  29,  30. 


TEST  AFFIDAVIT. 

To  Claim   for  Captured  Property,   see   Ad- 
miralty, 488. 


TEST  CASE. 

Conclusiveness  of  Judgment  in,  on  Persons 
not  Parties,  see  Judgment,  773. 


TESTE. 

To  Writ  of  Error,  see  Appeal  and  Error, 

2638-2642. 
Time  for,  see  Writ  and  Process,  10. 


TESTIMONIO. 

Of  Spanish  or  Mexican  Grant,  see  Private 
Land  Claims.  112-114. 


TEST  OATH. 

To  Qualify  as  Juror,  see  Appeal  and  Error, 
2288.*^ 

To  Juror  as  to  Loyalty,  see  Jury,  100.  112. 

Unlawfulness  of  Imposition  of,  see  Attain- 
der and  Outlawry,  15,  19. 

Imposition  of,  on  Attorney,  see  Attorneys,  4. 

Ex  Post  Facto  Law  Requiring,  see  Constitu- 
tional Law,  967,  970,  971. 

Pardon  Relieving  Necessity  of  Taking  Test 
Oath,  see  Pardon  and  Amnesty,  18. 

See  also  Test  Affidavit. 


TEXAS. 

Rights  of  Aliens  under  Laws  of,  see  Aliens, 
59-65. 

Power  of  Supreme  Court  to  Annul  Law  of 
Republic  of,  see  Appeal  and  Error,  1097. 

Boundary  of,  see  Boundaries,  11-17. 

Officers  of  Navy  of,  see  Army  and  Navy,  4. 

Effect  of  Admission  of,  on  Citizenship,  see 
Citizens,  33. 

Testing  Statutes  Prior  to  Annexation  by 
Federal  Constitution,  see  Constitutional 
Law,  71. 

Impairment  of  Obligation  of  Contracts  by 
Laws  Passed  Before  Admission  of,  see 
Constitutional  Law.  1024. 

Impairing  Obligation  of  Contracts  by  Pro- 
visions of  Constitution  of,  see  Constitu- 
tional Law.  1328. 

Recognition  of  Independence  as  Political 
Question,  see  Courts.  82. 

Territory  Annexed  to  Federal  Districts,  see 
Courts,  977.  994. 

Mode  of  Testing  Validity  of  Legislation  of 
Republic  of.  see  International  Law.  50. 

Preservation  of  Mexicans'  Rights  on  Inde- 
pendence of,  see  International  Law,  75. 


Effect  of  Accession  to  Union  on  Cause  of 
Action  Barred  by  Limitation,  see  Limi- 
tation of  Actions,  578. 

Curative  Act  Respectmg  Unauthorized 
Grants  by  Land  Commissioner,  see  Pri- 
vate Land  Claims,  68. 

State  Grants  of  Lund,  see  Public  Lands,  IL 

g- 
Pueblo    Lands    under    Spanish    or    Mexican 

Grants  General Iv,  see  Pueblo  Lands. 
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TEXAS  FEVER. 

Conclusiveness  of  Finding  as  to,  see  Appeal 
and  Error,  4808. 

Prohibiting  Cattle  Affected  with,  from  Run- 
ning at  Large,  see  Constitutional  Law, 
188. 

Opinions  Respecting,  see  Evidence,  1777- 
1779. 


-•-•* 


TEXAS  liAND  CERTIFICATE. 

As  Chattel,  see  Contracts,  135. 


THALWEG. 

As   Boundary    Between    States,   see   Bound- 
aries, 61,  62. 


►«-•* 


THEOIjOGICAIi  SEMINARY. 

Prejudicial  Error  in  Decision  as  to  Exemp- 
tion of,  see  Appeal  and  Error,  4995. 


THERMOMETERS, 

Duty  on,  see  Duties,  221. 


Power  of  Legislature,  see  Carriers,  220,  221. 
Due  Process  in  Requiring,  see  Constitution- 
al Law,  620. 


^•» 


THREAD. 

Duty  on,  see  Duties,  186,  187. 


THIRD  OPPOSITION. 

Consideration  of  Proper  Disposition  of,  on 
Motion  to  Dismiss  or  Affirm,  see  Appeal 
and  Error,  3772. 


THIRD  PERSON. 

Guaranty  of  Payment  by,  see  Guaranty. 
Enforcement  of  Contract  by.  see  Parties,  I. 
a,  2. 


THISTIiE. 

Denial  of  Equal  Protection  as  to,  flee  Con- 
stitutional   Law,    273. 


THREATS. 

Release  from  Contract  Produced  by,  see  Con- 
tracts, 653. 
Duress  by,  see  Duress,  3. 
Against  Election  Officers,  see  Elections,  44. 
As  Evidence,  see  Evidence,  X.  k. 
As  Eviction,  see  Landlord  and  Tenant,  29. 
Instruction  as  to,  see  Trial,  718,  719. 


-•-»■ 


TICKER  SERVICE. 

Injunctive  Relief  against  Misuse  of  Market 
Quotations  Supplied  under  Contract,  see 
Injunction,  25. 


-•-»■ 


TICKET. 

Lottery  Ticket,  see  Lottery,  8-10. 
In  General,  see  Carriers,  II.  a,  8. 


-•-»■ 


TIDAL  STREAM. 

Vested  Rights  of  Owners  Adjacent  to,  see 
Constitutional  Law,  930. 


TIDE. 

Effect  of,  on  Dutv  to  Avoid  Collision,  see 
Collision,  80-82. 


-•-»■ 


TIDE   LANDS. 

State  Construction  of,  in  Grants,  as  Binding 

Federal  Courts,  see  Courts,  1837. 
State  Ownership  of,  see  Fisheries.  3. 
As  Public  Lands,  see  Public  Lands,  8,  9. 
Relative   Superiority   of   Pueblo   Grant   and 

State  Claim  to,  see  Pueblo  Lands,  11. 
Relative  Ripht«t  of  State  and  United  States, 

see  Waters,  I.  b.  2. 
Relative  Rights  of  Public  and   Individuals, 

see  Waters,  I.  d,  2. 
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TIDE  WATERS. 

Admiralty  Jurisdiction  over,  see  Admiralty, 
125-131. 

Federal  Question  as  to,  see  Appeal  and  Er- 
ror, 1710. 

Control  of  State  over  Fisheries  in,  see  Fish- 
eries, 19. 


-•-#" 


TIES. 

Duties  on,  see  Duties,  74. 


#•» 


TILES. 


Duty  on,  see  Duties,  156. 


^•» 


TIMBER. 

Liability  to  Action  for  Cutting,  see  Case,  6. 

Confiscation  of,  see  Confiscation  and  Seques- 
tration. 27. 

Construction  of  Contract  for  Cutting,  see 
Contracts,  287. 

Replevin  for,  see  Replevin,  7,  13,  14. 

Nominal  Damages  for  Cutting  on  Public 
Lands,  see  Damages,  11. 

Measure  of  Recovery  for  Cutting,  on  Public 
Land,  see  Damages,  244-247. 

Trees  in  Highway,  see  Highways,  40. 

On  Indian  Lands  and  Right  to  Cut  the  Same, 
see  Indians,  122-126,  186. 

Injunction  against  Cutting  Trees  Pending 
Decision  of  Legal  Title,  see  Injunction, 
12. 

Acquittal  in  Prosecution  for  Cutting  as  Bar 
to  Action  for  Conversion  of,  see  Judg- 
ment, 172. 

Tenant's  Liability  for  Destruction  of  Trees, 
see  Landlord  and  Tenant,  32. 

Termination  of  License  to  Cut,  see  License, 
4. 

Cutting  for  Mining  Uses,  see  Mines,  5. 

Effect  of  Existence  of,  on  Right  to  Locate 
Placer  Mining  Claim,  see  Mines,  17a. 

Included  in  Mortgage,  see  Mortgage,  76. 

Rights  of  Parties  to  Mortgage  as  to,  see 
Mortgage,  116,  119. 

On  Public  Lands,  see  Public  Lands,  34-50. 

Sufficiency  of  Title  of  Statute  against  Cut- 
ting, see  Statutes,  97a. 

While  timber  is  standing  it  constitutes 
a  part  of  the  realty;  being  severed  from 
the  soil,  its  character  is  changed;  it  becomes 
personalty,  but  its  title  is  not  affected;  it 
continues,  as  previously,  the  property  of  the 
owner  of  the  land,  and  can  be  pursued 
wherever  it  is  carried.  All  the  remedies  are 
open  to  the  owner  which  the  law  affords  in 
other  cases  of  wrongful  removal  or  conver- 
sion of  personal  property.  Schulenberg  v. 
Harriman,  21  Wall.  44,  22:  551 

Cite^  In  Peyton  v.  Dosmond,  63  C.  C.  A.  656. 
129  Fed.  6 — McDodrlll  v.  Pardee  &  C.  Lum- 
ber Co.  40  W.  Va.  578,  21  S.  E.  878. 


Editorial  notes. 

[Title  to,  when  wrongfully  severed.  32 
L.R.A.  422, 

Conveyance  of  title  to  standing  timber 
without  conveying  title  to  land.  55  LRX 
513. 

Reservation  of  right  to  remove  within  spe- 
cified time;  effect.     3  L.R.A.(N.S.)   649. 

Effect  of  contract  with  respect  to  standing 
timber,  to  pass  title  to  the  same.  6  LRA. 
(N.S.)    469.] 


-•-•* 


TIMBER  AND  STONE  I/ANDS. 

W^hat  Public  Lands  are  Timber  Lands,  see 

Public  Lands,  19. 
Exclusion  from  Pre-emption  or  Settlement, 

see  Public  Lands,  631-633. 
Rights  of  Purchasers   from  Entryman,  see 

Public  Lands,  863,  864. 


TIMBER  CULTURE  CI^AIMS. 

Validity  of  Agreement  to  Convey  Title  when 
Patented,  see  Public  Lands,  862. 


♦^ 


TIME. 

J.  In  Oeneral,  I'll, 
II.  Computation,  12-22. 

For   Bringing  Action,  see  Action  or  Suit, 

I.  b. 
For  Acquiring  Title  by  Adverse  Possession, 

see  Adverse  Possession,  11.  b. 
For  Taking  Appeal  or  Error   Proceeding?, 

see  Appeal  and  Error,  IV.  d;  Eminent 

Domain,  94. 
For  Giving  Security  on  Appeal,  see  Appeal 

and  Error,  IV.  i,  5. 
For  Docketing  or  Filing  Appeal  or  Writ  of 

Error,    see    Appeal    and    Error,   2840- 

2858. 
For  Docketing  or  Filing  Record,  see  Apiteal 

and  Error,  V.  g,  2. 
For  Taking,  Settling,  and  Filing  BiU  of  Ex- 
ceptions, see  Appeal  and  Error,  V.  s,  3. 
For  Exceptions,  see  Appeal  and  Error,  VI- 1. 
For  Hearing  Motion  to  Dismiss  Appeal  or 

Other  Preliminary  Motion,  see  Appeal 

and  Error,  VII.  c. 
For  Serving  Writ  of  Error,  see  Appeal  and 

Error,  2673. 
For  Serving  Citation,  see  Appeal  and  Error, 

2962-2972. 
For  Appearance  on  Appeal,  see  Appeal  and 

Error,  3061,  3062. 
For  Changing  Mandate  or  Judgment  of  Ap- 
pellate  Court,    see   Appeal    and   Error, 

5512-5517. 
To  Apply  for  Rehearing,  see  Appeal  and  Er- 
ror,'5670-5678. 
For    Issuing   Attachment,    see    Attachment. 

60-62. 
For  Presentment  or  Demand  of  Bill  or  Note, 

see  Bills  and  Notes,  IV.  b,  1,  a. 
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For  Giving  Notice  of  Non-Acceptance,  Non- 
Payment  and  Protest  of  Bill  or  Note,  see 

Bills  and  Notes,  IV.  b,  1,  6. 
For  Objecting  to  Deposition,  see  Depositions, 

IV.  b. 
For  Taking  Market  Value  of  Imports,  see 

Duties,  354-356. 
For    Computing  Value  of   Foreign   Money, 

see  Duties,  367. 
For    Protest    Against    Illegal    Duties,    see 

Duties,  544-549. 
Presumption  of  Time  of  Death,  see  Evidence, 

216. 
Presumption    of    Payment    from    Lapse    of 

Time,  see  Evidence,  815-823. 
For  Giving  Proofs  of  Loss,  see  Insurance, 

620,  621. 
To  Sue  on  Insurance  Policy,  see  Insurance, 

686-694. 
For   Entering  Judgment,  see  Judgment,   I. 

d. 
To    Redeem   from   Foreclosure   Proceedings, 

see  Mortgage,  VIII.  d. 
For  Motion  for  New  Trial,  see  New  Trial, 

27-29. 
For  Objections   to   Pleading,   see   Pleading, 

I-  g- 

For  Amendment  of  Pleading,  see  Pleading, 
222-239. 

To  File  Exceptions  to  Referee's  Report,  see 
Reference,  79,  80. 

For  Removal  of  Cause,  see  Removal  of 
Causes,  VII. 

For  Delivery  of  Goods  by  Carrier,  see  Ship- 
ping, 196-201. 

For  Taking  Proceedings  to  Limit  Liability, 
see  Shipping,  406-409. 

For  Trial,  see  Trial,  7. 

For  Findings  of  Fact,  see  Trial.  924-928. 

To  Answer  in  Suits  between  States  in  Su- 
preme Court,  see  Supreme  Court  of 
the  United  States,  158,  169. 

Of  Adoption  of  Constitution,  see  Constitu- 
tional Law,  2. 

Of  PerfornEiance  of  Contract,  see  Contracts, 

Of  Imprisonment,  see  Criminal  Law,  V.  d. 
Of  Execution  of  Person  Condemned  to  Death. 

see  Criminal  Law,  V.  e. 
Of  Taking  Effect  of  Deed,  see  Deeds,  11.  e. 
Of  Abandonment  of  Insured  Property,  see 

Insurance,  591,  592. 
Of  Payment,  see  Payment,  II.  c. 
Of  Execution  of  Power,  see  Powers,  27. 
Of  Passage  and  Taking  Effect  of  Statute, 

see  Statutes,  I.  c. 
As  Element  of  Contract,  see  Contracts,  II. 

c. 
Time  as  Essence  of  Contract,  see  Contracts, 

269-280.  598-603;   Sale,  134-137;   Spe- 
cific Performance,  112-115,  118. 
Fiction  that  Term  of  Court  Consists  of  one 

Day,  see  Courts,  308. 
Allegations  as  to,  in  Indictment,  see  Criminal 

I^w,  147;  Indictment,  etc.,  138. 
Judicial  Notice  of  Time  Required  for  Travel, 

see  Evidence,  141. 
Variance    Between    Allegations    and    Proof, 

see  Evidence,  2771,  2780,  2781. 
Power  of  Court  over  Judgment  after  Term, 

see  Judgment,  XII.  b,  2. 
Waiver  of  Time  to  Pay  Tax,  see  Taxes,  600. 


Reasonableness  of,  as  Question  of  Law  or- 
Fact,  see  Trial,  154-165. 


7.  In  General. 

1.  As  to  what  constitutes  a  reasonable 
time  depends  upon  the  circumstances  of  the 
particular  case.  Paine  v.  Central  Vermont 
R.  Co.  118  U.  S.  152,  6  Sup.  Ct.  Rep.  1019, 

30:  193 
Cited  in  Bound  v.  South  Carolina  R.  Co.  47 
Fed.  32 — Southern  R.  Co.  v.  Carnegie  Steel 
Co.  22  C.  C.  A.  293,  42  U.  S.  App.  145,  76 
Fed.  497— Southern  R.  Co.  v.  Ensign  Mfg. 
Co.  54  C.  C.  A.  595,  117  Fed.  421— Merrltt 
V.  Jackson,  181  Mass.  70,  62  N.  E  .987. 

Editorial  not^s. 

[Intention  of  parties  to  contract  to  adopt 
standard  instead  of  sun  time.  1  L.R.A. 
(N.S.)    364. 

Does  standard  or  solar  time  govern  legal 
proceedings.     6  L.R.A.(N.S.)    1046.] 

Fractions  of  a  day. 

Compensation  of  Government  Employees 
Per  Diem,  see  United  States,  110,. 
112. 

See  also  Statutes,  15. 

2.  A  day  is,  in  legal  contemplation,  punc- 
tum  temporis,  without  fractions,  but,  for 
the  purpose  of  recording  instruments,  a  day 
may  be  divided.  Clements  v.  Berrv,  11  How. 
398,  '  13:745 
Cited  In  Plowman  v.  Williams,  3  Tenn.  Ch.  183 

3.  For  most  purposes  the  law  reirards-  the 
entire  day  as  an  indivisible  unit.  But  ^^  lien 
the  priority  of  one  legal  right  over  p  not  her, . 
depending  upon  the  order  of  event-  o.  "ur- 
ring  on  the  same  day,  is  involved,  this  'ule  is 
necessarily  departed  from.  First  Nat.  Bank 
v.  Burkhardt,  100  U.  S.  686,  25:  766 
Louisville  v.  Portsmouth  Sav.  Bank,  104  U. 

S.  469,  26:  775 

Cited  In  Taylor  v.  Brown,  147  U.  S.  646,  37 
L.  ed.  315,  13  Sup.  Ct.  Rep.  549 — Maine  v. 
Oilman,  11  Fed.  216 — United  States  v.  Stod- 
dard, 89  Fed.  701 — Leldlgh  Carriage  Co.  v. 
Stengel,  37  C.  C.  A.  214,  95  Fed.  641— 
Kearny  County  v.  Vaudriss,  53  C.  C.  A.  11)7, 
115  Fed.  871 — Gibson  v.  Anderson,  63  C.  C. 
A.  280,  131  Fed.  42— Hoyt  v.  San  Francisco- 
&  N.  P.  R.  Co.  87  Cal.  611,  25  Pac.  1066 
— Davis  V.  Whidden,  117  Cal.  622,  49  Pac. 
766 — Scoville  v.  Anderson,  131  Cal.  595,  63 
Pac.  1013 — Denver  v.  Pearce,  13  Colo.  389, 
6  L.R.A.  544.  22  Pac.  774— Cummins  v. 
Holmes,  11  111.  App.  163 — People  ex  rel. 
Springfield.  E.  &  S.  R.  Co.  v.  Bishop,  111 
111.  132.  55  Am.  Rep.  605 — Gibson  v.  Keyes, . 
112  Ind.  570,  14  N.  E.  591— Wood  v.  Lord- 
ler,  J 15  Ind.  524.  18  N.  E.  34— White  v.  Dal- 
las County,  87  Iowa.  566,  54  N.  W.  368 — 
Lockwood  V.  Crawford,  29  Kan.  287 — Leav- 
enworth Coal  Co.  V.  Barber,  47  Kan.  32.  27 
Pac.  114 — First  Nat.  Bank  v.  Ft.  Wavno 
Artificial  Ice  Co.  105  La.  137,  29  So.  379— 
Quinn  V.  Cambridge,  187  Mass.  509,  73  N.  E. 
661 — Cohen  v.  Suprt-me  Sitting,  O.  I.  H.  105 
Mich.  288,  63  N.  W.  304 — Parkinson  v.  Bran- 
denburg, 35  Minn.  296,  59  Am.  Rep.  326. 
28  N.  W.  919 — ^Harmon  v.  Comstock  Horse 
&  Cattle  Co.  9  Mont.  250,  23  Pac.  470— 
Potter  V.  Rio  ArriDa  Land  &  Cattle  Co.   4' 
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N.  M.  658,  17  Pac.  600— Ottman  v.  Hoffman, 
7  Misc.  715,  28  N.  Y.  Supp.  28— Arrowsmlth 
V.  HameriDg,  39  Ohio  St.  577 — Galveston  H. 
&  S.  A.  R.  Co.  V.  Lynch,  22  Tex.  Civ.  App. 
338,  65  S.  W.  389— State  v.  Mounts,  36  W. 
Va.  188,  15  L.R.A.  247,  14  S.  E.  407. 

4.  The  law  does  not  in  general  take  cog- 
nizance of  fractions  of  a  day;  but  the  courts 
niny  do  so  when  substantial  justice  requires 
it.  Ix)uisville  v.  Portsmouth  Sav.  Bank,  104 
V.  S.  469,  26:  775 

5.  Although  the  law  does  not  generally 
allow  of  fractions  of  a  day,  yet,  when  sub- 
stantia] justice  requires  it,  courts  may  as- 
certain the  precise  time  when  a  statute  is 
approved  or  an  act  done.  Tavlor  v.  Brown. 
147   U.  S.  640,   13   Sup.  Ct.   Rep.   549, 

37:  313 

6.  As  the  law  does  not  generally  regard  a 
fraction  of  a  day  in  giving  notice  of  pro- 
test, notice  sent  by  mail  at  any  time  on  the 
following  day  is  sufficient.  Bank  of  Alex- 
andria V.  Swann,  9  Pet.  33.  9:  40 

7.  The  President's  proclamation  of  June 
13,  1865,  removing  restrictions  upon  trade 
in  the  states  east  of  the  Mississippi  river, 
took  effect  at  the  beginning  of  that  day, 
and  therefore  covers  all  the  transactions  of 
that  day  to  which  it  is  applicable.  United 
States  v.  Norton,  97  U.  S.  164,  24:  907 
Distinpuished    In    United    States    v.    Stoddard, 

H.  R.  &  Co.  89  Fed.  701. 

Cited  In  Leldlgh  Carriage  Co.  v.  Stengel,  37  C. 
C.  A.  213,  05  Fed.  640— Howell  v.  Bldwell, 
124  Fed.  6S9. 

—  Editorial  note. 

[Fractions  of  day  as  determining  priorities 
or  precedence  of  rights.  1  L.R.A.(N.S.) 
835.] 

Meaning  of  week. 

See  also  Publication,  4. 

8.  A  week  is  a  definite  period  of  time,  com- 
mencing on  Sunday  and  ending  on  Saturday. 
Ronkendorff  v.  Tavlor,  4  Pet.  349,  7:  882 
Cited  In  Leach  v.  IJurr,  188  U.  S.  512,  47  L. 

od.  568,  23  Sup.  Ct.  Rep.  393 — Re  Tyson, 
13  Colo.  490,  6  L.R.A.  475,  22  Pac.  810— 
Derby  v.  Dancey.  112  La.  894,  36  So.  795 — 
Mitchell  V,  Woodson.  37  Miss.  578— Medland 
▼.  Linton,  60  Neb.  260,  82  N.  W.  866. 

Meaning  of  month. 

As  Applied   to   Ser\'ice   by  Publication, 
see  Writ  and  Process,  86e,  87. 

9.  By  the  term  "month,"  when  the  par- 
ties to  a  lease  have  not  themselves  given  to 
it  another  definition,  a  calendar  month  is  al- 
ways understood.  Sheets  v.  Selden,  2  Wall. 
177,  17:  822 
Cited  In  Daly  v.  Concordia  F.  Ins.  Co.  16  Colo. 

App.  352,  65  Pac.  416. 

10.  The  word  "month."  in  contracts  or 
statutes,  means  a  calendar,  not  a  lunar 
month.  Guaranty  Trust  &  S.  D.  Co.  v. 
Green  Cove  Springs  &  M.  R.  Co.  139  U.  S. 
137  ,  11  Sup.  Ct.  Rop.  512.  35:  116 
Cited   in    Economy    Feed    Water-Heater   Co.    v. 

Lamprey  Boiler  Fiimace-Month  Protector 
Co.  13  C.  C.  A.  272.  21  T'.  R.  App.  714,  6'! 
Fed.    1001— Guaranty   Trust   &   S.    D.   Co.    v. 


Biiddlngton,  27  Fla.  228,  12  L.R.A.  775,  9 
So.  246 — McGinn  ▼.  State,  46  Neb.  rM.  30 
L.R.A.  453,  50  Am.  St.  Rep.  617,  65  N.  W. 
46. 

11.  ["Six    months"    means    six    calendar 

months.    Brudenell  v.  Vaux  (C.  Ct.)  2  Dall. 

302.  1 :  390] 

Cited  in  Guaranty  Trust  &  S.  D.  Co.  v.  Green 

Cove  Springs  &  "Si.  R.  Co.  139  U.  S.  145,  30 

L.  ed.  119,  11  Sap.  Ct.  Rep.  512~Guaranty 

Trust  &   S.    D.    Co.   v.   Buddlnffton,  27  Pit. 

226,   12  L.R.A.  774,  9  So.  246. 


//.  Computation. 

Of  Time  for  Taking  and  Prosecuting  Appeal 
or  Proceeding  in  Error,  see  Appeal  and 
Error,  IV.  d,  3. 

Of  Period  to  which  Bankruptcy  Avoids 
Prior  Transfers,  see  Bankruptcy,  VI.  b. 
2,  c. 

Computation  Respecting  Terms  of  Court, 
see  Courts,  308,  309, 

Federal  Courts  Following  State  Decisions, 
see  Courts,  2014. 

For  Making  Motion  in  Arrest  of  Judgment, 
see  Judgment,  1185. 

Computing  Time  of  Commencement  of  Ac- 
tion, see  Limitation  of  Actions.  593. 

Computation  of  Time  for  Publishing  Notice, 
see  Publication. 

12.  Where  the  computation  is  to  be  madi> 
from  an  act  done,  the  day  on  which  the 
act  is  done  is  to  be  included.  So  held  in 
respect  to  duties  to  be  collected  on  certain 
goods  "from  and  after  the  passage  of  this 
act."  Arnold  v.  United  States,  9  Cranch. 
104,  3: 671 

Distinguished  In   Dutcher  v.  Wright.  iH  U.  S. 

560,  24   L.   ed.   132 — United   States  v.  Stod 

dnrd,    80    Fed.    701 — Randle    y.    Barnard,  99 

Fed.  353. 

Cited  In  Burgess  ▼.  Salmon,  97  U.  S.  3K4.  24 
L.  ed.  1106 — Louisville  v.  Portamouth  Sit. 
Bank.  104  U.  S.  475,  26  L.  ed.  777— Taylor 
V.  Brown,  147  TT.  S.  644.  37  U  ed.  314,  13 
Sup.  Ct.  Rep.  549 — Salmon  y.  Burgess.  1 
Hughes,  350.  Fed.  Cas.  No.  12.262— Smltli 
V.  Draper,  .'5  Blatchf.  240,  Fed.  Cas.  No, 
13.037— United  States  v.  Meeker.  9  Phlla. 
470,  Fed.  Cas.  No.  15,757— Re  Welman,  20 
Vt.  660,  Fed.  Cos.  No.  17,407— United  States 
V.  O'Neill.  19  Fed.  572— United  States  v. 
Chong  Sam.  47  Fed.  883 — Re  SteTensoD,  94 
Fed.  112 — Leldlgh  Carriage  Co.  v.  StenRrl. 
37  C.  C.  A.  213,  95  Fed.  040— Kearny  Coonty 
V.  Vandrlss,  53  C.  C.  A.  197,  115  Fed.  871 
—Wood  V.  Fort,  42  Ala.  642— Re  Tyaon,  15 
Colo.  489,  6  L.R.A.  475,  22  Pac.  810— 
Valles  V.  Brown,  16  Colo.  466,  14  L.R.A 
123,  27  Pac.  945 — Spencer  v.  Champion.  13 
Conn.  16 — Weeks  ▼.  Hull.  19  Conn.  382.  5<> 
Am.  Dec.  249 — Taylor  v.  Brown,  5  Dak.  .S4S». 
40  N.  W.  525 — Ryman  v.  Clark,  4  BUckf 
32ft— Swift  V.  Tousey.  5  Ind.  198— Chicago 
Title  &  T.  Co.  y.  Smyth,  94  Iowa,  406.  62 
N.  W.  792 — Leavenworth  Coal  Co.  ▼.  Barber. 
47  Kan.  30,  27  Pac.  114 — Batman  v.  Monroe. 
1  Met.  (Ky.)  547— Mallory  v.  HUes,  4 
Met.  (Ky.)  55— Parkinson  r.  State.  14  Md. 
200,  74  Am.  Dec.  522 — Com.  ▼.  Brooks. 
109  Mass.  357 — Parkinson  ▼.  Brandee- 
burg,   35    Minn.    295,    59   Am.    Rep.   326.  2S 
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:N.  W.  919 — Bailey  v.  Lubke,  8  Mo.  App.  60 
— Commercial  Bank  v.  Ives,  2  Hill,  356 — 
<'lark  V.  Bush,  3  Cow.  158 — Lyon  v.  Clark, 
8  N.  Y.  156— People  v.  New  York  C.  R.  Co. 
28  Barb.  286 — Aultman  &  T.  Co.  v.  Syme, 
163  N.  Y.  62,  79  Am.  St.  Rep.  565,  57  N. 
K.  168 — Arrowsmltta  v.  Hameriug,  39  Ohio 
St.  578 — Carothers  v.  Wheeler.  1  Or.  196 — 
Boyd  V.  Boyd.  1  Watts,  369 — Barber  v. 
< 'handler,  17  Pa.  50,  55  Am.  Dec.  533 — Com. 
•ex  rel.  Atty.  Gen.  v.  State  Treasurer,  29  Pa. 
Co.  Ct.  570— United  States  v.  Meeker,  9 
Phila.  470,  30  Phila.  I.eg.  Int.  344 — Ex  parte 
l>e  Hay,  3  S.  C.  N.  S.  565— State  v.  Manckc, 
18  S.  C.  86— O'Connor  v.  Towns,  1  Tex.  113 
— Galveston,  H.  &  S.  A.  R.  Co.  v.  Lynch,  22 
Tex.  Civ.  App.  338.  55  S.  W.  889 — Re  Wel- 
man,  20  Vt.  660 — Robinson  ▼.  Robinson,  32 
Vt.  741 — Crump  v.  Try  title,  5  Leigh,  261 
— State  V.  Mounts,  ,36  W.  Va.  190.  15  L.R.A. 
248,  14  S.  E.  407— McGlnley  v.  Laycock,  94 
Wis.  208,  68  N.  W.  871. 

13.  The  general  current  of  the  modern  au- 
thorities on  the  interpretation  of  contracts, 
4ind  also  of  statutes,  where  time  is  to  be 
■computed  from  a  particular  day  or  a  par- 
ticular event, — as  when  an  act  is  to  be  per- 
formed within  a  specified  period  from  or 
after  a  day  named, — is  to  exclude  the  day 
til  us  designated,  and  to  include  the  last  day 
of  the  specified  period.  Sheets  v.  Selden,  2 
AVali.  177,  17:  822 
4^iled  in  Guaranty  Trust  &  S.  D.  Co.  v.  Green 

Cove  Springs  &  M.  R.  Co.  139  U.  S.  145,  35 
L.  ed.  119,  11  Sup.  Ct.  Rep.  512 — Taylor  v. 
Brown.    147    U.    S.    644,    37    L.    ed.    315,    13 
Sup.    Ct.     Rep.    549 — Johnson    y.     Onion.    3 
Hughes.   291,   4  Fisher,   Pat.  Cas.   172,   Fed. 
Can.    No.    7,401 — Hicks    v.    National    L.    Ins. 
Co.   9   C.    C.  A.   218.   20  U.   S.   App.    410.   60 
Fed.   693 — Supreme   Council   A.    L.   of  H.   v. 
<;ootee,    32    C.    C.    A.    440,    61    U.    S.    App. 
4J17,    89    Fed.    945 — Re-  Stevenson.    94    Fed. 
112 — Stebblns    v.    Anthony,    5    Colo.    360 — 
Evans  v.  Bowers.  13  Colo.  514,  22  Pac.  812 
— Brooklyn  Trust   Co.    v.   Hebron,   51    Conn. 
27 — Taylor  v.  Brown,  5  Dak.  349,  40  N.  W. 
rj25 — Burton  v.   Bentley,   14  App.   D.  C.  473 
— Savage   v.    State,    18   Fla.   973 — Bacon    v. 
State.  22  Fla.  47 — State  v.  Winter  Park.  25 
Fla.  379.  5  So.  818 — Guaranty  Trust  &  S.  D. 
Co.    V.    Buddington,   27    Fla.   226.    12    L.R.A. 
774.  9  So.  246 — Cummins  v.   Holmes,  11  111. 
App.    161 — State  ex  rel.   State   Pharmaceuti- 
-cal    Asso.    V.    Michel,    52    I^.    Ann.    941,    49 
L.R.A.    225,    78    Am.    St.    Rep.    364,    27    So. 
565 — Williams    v.    Williams,    34    Md.    674— 
X^erman    L.    E.    St.    Matthews    Congregation 
▼.   Ileise,  44  Md.  476 — Steuart  v.  Meyer,  48 
Md.  426 — Seward  v.  Hayden,  150  Mass.  160, 
r»  L.R.A.  846,  15  Am.  St.  Rep.  183,  22  N.  E. 
629— Annan    v.    Baker,    49    N.    H.    170— Mc- 
i'ulloch  V.  Hopper,  47  N.  J.  L.   190,  54  Am. 
Rep.   146 — Connecticut  Nat.  Bank  v.  Bayles, 
17    App.    Dlv.    600,    45    N.    Y.    Supp.    305 — 
Aultman   &  T.   Co.   v.   Syme.   163    N.  Y.   68, 
79   Am.   St.   Rep.   565.   57   N.   E.   168 — Mark- 
land    v.    Remington.    12    R.    I.    320 — Corwin 
▼.    Comptroller   General.    6   S.   C.   N.    S.    400 
— Blalock    V.    State,    108    Tenn.    187,    65    S. 
W.    398— Pittolkow    v.    Milwaukee,    94    Wis. 
655.  69  N.  W.  803. 

14.  The  rule  which  e.Kcludes  the  terminus 
«  quo  in  the  computation  of  time  is  not  ab- 
solute, but  it  may  be  included  when  neces- 
«arv  to  give  effect  to  the  obvious  intention. 
Tavlor  v.  Brown,  147  U.  S.  640,  13  Sup.  Ct. 
Hep.  549,  37:  313 


15.  Where  an  officer  is  commissioned  to 
hold  an  office  for  a  certain  term  "from"  a 
certain  day,  that  day  is  excluded  from  the 
computation  of  the  time  for  which  he  is  to 
hold  office.  Best  v.  Doe,  ex  dem.  Polk 
(Best  V.  Polk)  18  Wall.  112,  21:805 
Cited  in  Supreme  Council  A.  L.  of  H.  v.  Gootee, 

32  C.  C.  A.  440,  61  U.  S.  App.  617.  89  Fed. 
946 — Re  Stevenson,  94  Fed.  113 — Vogel  v. 
State,  107  Ind.  378,  8  N.  E.  164 — Fulton 
V.  Woodward,  54  N.  J.  L.  484,  24  Atl.  402. 

16.  Where  a  lease  provided  that  rents 
should  be  paid  semi-annually  on  the  first 
days  of  May  and  November,  and  that,  if 
any  installment  should  remain  unpaid  for 
one  month  from  the  time  it  should  become 
due,  the  lessee's  rights  should  cease,  the 
time  within  which  the  installment  due  on 
May  Ist  should  be  paid  to  prevent  a  for- 
feiture expired  on  the  1st  day  of  June  fol- 
lowing. The  day  on  which  the  rent  became 
due  was  to  be  excluded.  Sheets  v.  Selden, 
2  Wall.  177,  17:  822 
Cited  in  Steuart  v.  Meyer,  54  Md.  464. 

17.  In  reckoning  the  time  for  which  exe- 
cution is  restrained  against  an  adminis- 
trator, where  the  statutes  give  a  stay  for 
eighteen  months  after  his  appointment,  the 
day  on  which  letters  were  issued  should  be 
included,  at  least  where  such  construction 
goes  to  make  valid  the  title  of  a  purchaser 
in  good  faith  under  an  execution  issued 
May  1,  1821,  against  an  administrator  ap- 
pointed November  1,  1819.  Griffith  v. 
Bogert,  18  How.  158,  15:  307 
Cited   in   Thompson   v.   Roe,    22   How.   435.    16 

L.  ed.  391 — Dutcher  v.  Wright,  94  U.  S. 
560,  24  L.  ed,  132— Taylor  v.  Brown,  147 
U.  S.  645,  37  L.  ed.  315,  13  Sup.  Ct.  Rep. 
549 — Johnson  v.  McCuUough,  4  Fisher,  Pat. 
I  Cas.  172,  ITed.  Cas.  No.  7,394 — Johnson  v. 
Onion,  3  Hughes.  291,  Fed.  Cas.  No.  7,401 
— Re  Stevenson,  94  Fed.  112 — Stebblns  v. 
Anthony,  5  Colo.  357 — Taylor  v.  Brown.  5 
Dak.  349.  40  N.  W.  525— Elliott  v.  Lochnane, 
1  Kan.  128 — Re  Evans.  29  N.  J.  Eq.  572— 
McCuUoch  v.  Hopper,  47  N.  J.  L.  191.  54 
Am.  Rep.  146 — Aultman  &  T.  Co.  v.  Syme, 
163.  N.  Y.  68,  79  Am.  St.  Rep.  565,  57  N.  K. 
168 — Aultman  &  T.  Co.  v.  Syme,  163  N.  Y. 
62,  79  Am.  St.  Rep.  565,  57  N.  E.  108— 
Grant  v.  Paddock,  30  Or.  319,  47  Pac.  712. 

18.  The  true  construction  of  the  proviso 
to  §  15  of  the  act  of  Congress  of  March  3, 
1875,  that  the  title  to  lands  acquired  by  any 
Indian  by  virtue  thereof  shall  remain  in- 
alienable for  five  years  from  the  date  of  the 
patent  issued  therefor,  is  that,  in  the  com- 
putation of  such  time,  the  day  the  patent 
issued  should  be  included.  Tavlor  v.  Brown, 
147  U.  S.  640,  13  Sup.  Ct.  Rep'  549,  37:  313 
Cited  in  Aultman  &  T.  Co.  v.  Syme,  163  N.  Y. 

62,  79  Am.  St.  Rep.  565,  57  N.  E.  168. 

19.  [In  computing  the  time  in  which  a 
motion  in  arrest  must  be  made,  in  Pennsyl- 
vania, the  day  on  which  the  verdict  was 
given  must  be  reckoned  inclusive.  Burrall 
v.  Du  Blois   (Pa.  Sup.  Ct.)   2  Dall.  229, 

1 :  360] 

Editorial  notes. 

Computation  of;  days  "after  the  expira- 
tion:"  ^'before;"   Sundays;    "within;"  frac- 
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lions   of  a  day,  when  regarded  and   when 
not.  15:  307 

[Rule  as  to  first  and  last  da3's  in  compu- 
tation of.    49  L.R.A.  193.] 

Sundays. 

In  Computing  Time  for  Taking  Appeal 
or  Proceeding  in  Error,  see  Appeal 
and  Error,  2563,  2564. 

In  Computing  Time  for  Giving  Secur- 
ity on  Appeal,  see  Appeal  and 
Error,  291],  2924,  2926. 

20.  Sunday  is  a  dies  non,  and  a  power  that 
may  be  exercised  up  to  and  including  a 
given  day  of  the  month  may  generally, 
when  that  day  happens  to  be  Sunday,  be  ex- 
ercised on  the  succeeding  day.  Street  v. 
United  States,  133  U.  S.  299,  10  Sup.  Ct. 
Rep.  309,  33:  631 
Cited  in   Miner  t.   Til  ley,   64  Mo.   App.  629 — 

Bowles  y.  Brauer,  89  Va  468,  16  S.  B.  356. 

21.  When  an  act  is  to  be  performed  with- 
in a  certain  number  of  days,  and  the  last 
day  falls  on  Sunday,  the  person  charged 
with  the  performance  of  the  act  has  the  fol- 
lowing day  to  comply  with  his  obligation. 
Monroe  Cattle  Co.  v.  Becker,  147  U.  S.  47, 
13  Sup.  Ct.  Rep.  217,  37:  72 
Cited  in  Re  Stevenson,  94  Fed.  115. 

22.  Where  the  ninetieth  day  falls  on  Sun- 
day, a  second  application  for  the  purchase 
of  school  lands  cannot  be  made  until  Mon- 
day, under  the  Texas  laws  which  prohibit 
an  application  within  ninety  days  after  a 
former  one.  Monroe  Cattle  Co.  v.  Becker, 
147  U.  S.  47,  13  Sup.  Ct.  Rep.  217,    37:  72 


TIX. 

Duty  on  Tin-plate  and  Terne-tin,  see  Du 
ties,  140. 


TIRE  BLOOMS. 


Duty  on,  see  Duties,  149. 


TITLE. 

By  Adverse  Possession,  see  Adverse  Posses- 
sion. 

To  Commercial  Paper  Indorsed  for  Collec- 
tion, see  Banks,  150a. 

Bond  for,  see  Bond  for  Title;  Bonds,  17,  18; 
Ejectment,  62. 

Of  Bona  Fide  Purchaser  of  Government 
Bond,  see  Bonds,  603. 

Trying  Title  to  Land  by  Caveat,  see  Public 
Lands,  1180,  1181. 

Cloud  on,  see  Cloud  on  Title. 

State  Decisions  as  Rules  of  Property 
Binding  Federal  Courts,  see  Courts. 
VII.  c,  9. 

What  Title  Passes  By  Deed,  see  Deeds,  III. 
d. 


Ejectment  for  Purpose  of  Trying  Title  to 
Land,  see  Ejectment. 

Requisites  of  Plaintiff's  Title  in  Ejectnu'iit, 
see  Ejectment,  II. 

Change  in,  Pending  Ejectment  Suit,  see- 
Ejectment,  IV, 

What  Title  Acquired  on  Condemnation  of 
Property,  see  Eminent  Domain,  III. 

Ekjuity  Jurisdiction  over,  see  Equity,  I.  d,  4. 

Estoppel  to  Assert  After- Acquired  Title,  see 
Estopel,  II.  c. 

To  Land,  Estoppel  to  Claim,  see  Estoppel, 
184. 

Presumption  and  Burden  of  Proof,  see  Evi- 
dence, II.  k,  4. 

Evidence  of  Generally,  see  Evidence,  XI.  s. 

Sufficiency  of  Evidence  of  Generally,  see^ 
Evidence,  XII.  e. 

Variance  Between  Allegations  and  Proof,  see 
Evidence,   2764a-2767. 

Of  Personal  Representatives  in  Decedent'^ 
Estate,  see  Executors  and  Administra- 
tors, IV.  b. 

Of  Purchaser  at  Administrator's  Sale,  see 
Executors  and  Administrators,  245-256. 

To  Highway,  see  Highways,  II. 

Of  Insured,  see  Insurance,  220-226,  239,. 
240,  270-278. 

Conclusiveness  of  Judgment  as  to,  see  Judg- 
ment, IIL  j,  4,  6;  728-733,  756-764. 

What  Matters  as  to  Concluded  by  Judgment,, 
see  Judgment,  III.  j,  4,  b;  c. 

Effect  of  Judgment  as  to  Generally,  see 
Judgment,  162-164. 

Of  United  States  to  Panama  Canal  Zose^ 
see  Panama  Canal   Zone. 

Test  of,  in  Partition  Proceedings,  see  Parti- 
tion,  15,    16. 

Averments  as  to,  see  Pleading,  II.  g. 

In  Prize  and  Prize  Money,  see  Prize  and 
Capture,  I.  p. 

Of  Settler,  Entryman,  or  Patentee  of  CJot- 
ernment  Lands,  see  Generally,  Public 
Lands,  I.  f. 

To  Railway  Road  Bed,  see  Railroads,  101. 

Record  of  Land  Title,  see  Real  Property.  II. 

Of  Property  in  Hands  of  Receiver,  see  Re- 
ceivers, II.  b. 

To  Property  of  Religious  Society,  see  Re- 
ligious   Societies,  II. 

When  Title  to  Personal  Property  Passes, 
see  Sale,  I.  c. 

Reservation  of,  on  Sale  of  Personal  Prop- 
erty, see  Sale,  I.  d. 

Acquired  by  Purchaser  of  Personal  Prop- 
erty, see  Sale,  14-16. 

To  Vessel,  see  Shipping,  III. 

Of  Vessel  During  Construction,  see  Shippiogr 
49. 

Avoiding  Construction  of  Statutes  which 
will  Disturb  Title,  see  Statutes,  483, 
484. 

To  Street  Railway  Property  after  Expira- 
tion of  Franchise,  see  Street  Railwar^r 
28. 

Of  Purchaser  at  Tax  Sale,  see  Taxes,  III.  ir 
4. 

Questions  of  Law  or  Fact  as  to  Title  to 
Real  Property  Generally,  see  Trial.  M 
c,  18. 

V^iestion  of  Law  or  Fact  as  to  Construction 
of  Paper  Title,   see  Trial,  315-321. 

Of  Trustee,  see  Trusts,  113-120. 
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Defective  or  Unmarketable  Title  under  Con- 
tract of  Sale  of  Realty,  see  Vendor 
and  Purchaser,  11.  c;  44-46i. 

Warehousemen  as  Guarantors  of,  see  Ware- 
houseman, 6,  7. 

Writ  of  Right,  see  Writ  of  Right. 

Of  Statute,  see  Statutes,  L  ej  IL  L 


TITLE  BONDS. 

<Jiviiig    of,    as   Defense   to    Ejectment,   see 

Ejectment,  62. 
:See  also  Bond  for  Title. 


titijE  deeds. 

Deposit  of,  as  Mortgage,  see  Mortgage,  24. 


TITLE   GUARANTY  COMPANY. 

Kight  to  Examine  Indices  of  Judgment  Rec- 
ords, see  Records,  5. 


#•» 


TOBACCO. 

As  Proper  Suhject  of  Commerce,  see  Com- 
merce, 188. 

Sale  of  Cigarettes  in  Original  Packages,  see 
Commerce,  434,  435. 

Tax  on,  as  Export  Duty,  see  Commerce,  477. 

Stamp  Tax  on  Tobacco  Intended  for  Ex- 
portation, see  Commerce,  499,  500. 

Inspection  Laws,  see  Commerce,  542-544. 

Duties  on,  see  Duties,  V.  d,  15. 

Judicial  Notice  of  Injurious  Effects,  see  Evi- 
dence. 111. 

Federal  Taxation,  see  Internal  Revenue,  III. 


1. 


#•» 


TOLL  BRIDGE. 


See  Bridges,  6. 


TOLL  GATE. 

Impairment  of  Contract  Obligations  as  to, 
see  Constitutional  Law,  1168,  1417. 


TOLLS  AND  TOLL  ROADS. 

Bond  for  Construction  of  Plank  Road,  see 
Bonds.  241,  409. 

For  Use  of  Canal,  see  Canals,  13-16. 

State  Regulation  of  Tolls  as  Affecting  Com- 
merce, see  Commerce.  III.  c. 

Equal  Protection  in  Regulation  of  Tolls,  see 
Constitutional  Law,  IV.  a,  5,  c. 


Equal  Protection  of  Turnpike  Company,  see 
Constitutional  Law,  345. 

Due  Process  in  Regulation  of  Tolls,  see  Con- 
stitutional Law,  IV.  b,  7,  c. 

Due  Process  in  Reducing  Tolls  of  Turnpike 
Company,  see  Constitutional  Law.  621. 

Due  Process  in  Exaction  of  Tolls,  see  Consti- 
tutional Law,  478. 

Impairing  Obligation  of  Contract  as  to 
Tolls,  see  Constitutional  Law,  IV.  g,  2, 
c,  (8),  (g);  IV.  g,  4,  «7,  (9)   (f). 

Impairment  of  Contract  Obligations  as  to 
Changing  Tolls,  see  Constitutional  Law, 
1417. 

Impairment  of  Obligations  of  Contract  as 
to  Turnpike,  see  Constitutional  Law, 
1168,  1417,  1419,  1422. 

Right  of  New  Company  to  Charter  Exemp- 
tion of  Original  Company  as  to,  see 
Corporations,  171. 

Breach  of  Contract  with  Turnpike  Com- 
pany as  Excuse  for  Failure  to  Repair 
Road,  see  Corporations,  702. 

Tolls  as  Element  of  Damage  in  Condemning 
Navigation  Company's  Property,  see 
Damages,  228. 

Liability  to  Sale  on  Execution  of  Franchise 
to  Take  Tolls,  see  Judicial  Sale,  10. 

On  Ship  Canal,  Laches  as  Bar  to  Recovery 
of  Surplus  Tolls,  see  Limitations  of 
Actions.  79. 

Grant  of  Right  to  Sell  Lottery  Tickets  for 
Repair  of  Turnpike,  see  Lottery,  1. 

Duty  of  Purchaser  on  Foreclosure  to  Ac- 
count for  Tolls,  see  Mortgage,  426. 

Liability  for  Tolls  of  Person  or  Property 
Conveyed  in  Same  Vehicle  with  Mails, 
see  Postoffice,  44. 

Duty  of  Railroad  Company  to  Carry  Troops 
Free  from  Toll,  see  Railroads,  84,  85. 

Appointment  of  Receiver  to  Take  Tolls 
from  Bridge,  see  Receivers,  14. 

Tolls  Accruing  to  State,  as  Constituting  In- 
terest Affected  by  Nuisance  to  Naviga- 
tion, see  States,  231. 

Right  of  Mail  Coaches  to  Free  Passage  on 
Cumberland  Road,  see  States,  204-210. 

Taxation  of,  see  Taxes,  129,  271. 

See  also  Taxes,  18.  , 

1.  The  turnpike  roads  established  by  a 
corporation  under  authority  of  law  are  pub- 
lic highways  and  the  right  to  exact  tolls 
from  those  using  them  comes  from  the  state 
creating  the  corporation,  and  its  exercise 
may  be  controlled  by  the  legislative  author- 
ity to  the  same  extent  that  charges  by 
railroad  corporations  may  be.  Covington  & 
L.  Tump.  Road  Co.  v.  Sandford,  164  U.  S. 
578,  17  Sup.  Ct.  Rep.  198,  41 :  560 
Cited  In   Cotting  v.   Kansas  City    Stock  Yards 

Co.  (Cotting  V.  Goddnrd)  183  U.  S.  8r».  46 
L.  ed.  90,  22  Sup.  Ct.  Rep.  30 — Matthews 
V.  Corporations  Comrs.  97  Feci.  403 — Tram- 
mell  V.  Dlnsmore,  102  Fed.  709. 

2.  The  interest  of  the  public  as  well  as  of 
the  owner  of  the  property  must  be  consid- 
ered, with  all  the  circumstances,  in  deter- 
mining what  is  a  just  rute  to  be  charged 
by  a  turnpike  company  as  toll.  Covington 
&  L.  Turnp.  Road  Co.  v.  Sandford,  164  U.  S. 
578,  17  Sup.  Ct.  Rep.  198,  41 :  560 
Cited    in    Interstate    Commerce    Commission    v. 
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Cincinnati,  N.  O.  &  T.  P.  R.  Co.  167  X;.  S. 
511,  42  L.  ed.  257,  17  Sup.  Ct.  Rep.  806— 
San  DIciaro  Land  &  Town  Co.  v.  National  City, 
174  U.  S.  756,  43  L.  ed.  1161,  19  Sup.  Ct. 
Rep.  804 — Chicago,  M.  &  St.  P.  R.  Co.  v. 
Tompkins,  90  Fed.  366 — Griffin  v.  Golds- 
boro  Water  Co.  122  N.  C.  211,  41  L.R.A. 
242,  30  S.  E.  319. 

3.  The  right  of  a  corporation  to  realize 
a  given  per  cent  upon  its  capital  stock  can- 
not be  claimed  without  reference  to  the  in- 
terests of  the  public,  in  order  to  limit  the 
power  of  the  legislature  to  reduce  its  tolls 
on  a  turnpike.  Covington  &  L.  Turnp.  Road 
Co.  V.  Sandford,  164  U.  S.  578,  17  Sup.  Ct. 
Rep.  198,  41 :  560 
Vilctl   In    Cottlng   v.    Kansas   City    Stock-Yards 

Co.  82  Fed.  850— Milwaukee  Electric  R.  & 
Light  Co.  V.  Milwaukee,  87  Fed.  579 — Inter- 
state Commerce  Commission  v.  Louisville 
&  N.  R.  Co.  118  Fed.  624— Redlands,  L.  & 
C.  Domestic  Water  Co.  v.  Redlands,  121  Cal. 
369,  53  Pac.  843 — Griffln  v.  Goldsboro  Water 
Co.  122  N.  C.  211,  41  L.R.A.  242,  30  S.  E. 
319. 

4.  The  remedy  of  a  turnpike  company  for 
a  breach  by  the  state  of  its  contract  not  to 
authorize  the  construction  of  a  rival  road  is  to 
restrain,  by  proper  proceedings,  the  rival 
company  from  constructing  its  road,  and 
not  by  neglecting  to  repair  its  own  road 
while  insisting  upon  the  collection  of  the 
tolls.  Washington  &  B.  Turnp.  Co.  v. 
Maryland,  3  Wall.  210,  18:  180 

5.  A  supplemental  grant  by  the  state  to 
a  turnpike  company  limited  as  to  the  dura- 
tion of  its  existence,  without  words  of  per- 
petuity being  annexed  to  the  grant,  of  the 
right  to  use  a  bridge  and  dike,  only  creates 
an  estate  for  the  life  of  the  corporation. 
St.  Clair  Countv  Tump.  Co.  v.   Illinois  ex 

rel.  Bowman,  96  U.  S.  63.  24:  651 

Cited  In  Virginia  Canon  Toll  Road  Co.  v.  People. 
22  Colo.  435,  37  L.R.A.  720,  45  Pac.  398. 

Kclftorial  notes. 

[Tolls  on  bicycles.     47  L.R.A.  303. 
Exaction  of,  under  statute  for  improve- 
ment of  waterway.    67  L.R.A.  835.] 


t  TOOLS. 

Right  of  State  to  make  Exemptions  from 
Execution,  see  Execution,  35. 


TOMB. 

Maintenance  and  Repair  as  Charitable  Use, 
see  Charities,  30. 


TOXNAGE  DUTIES. 


See  Commerce,  VII.  a;  Duties,  575. 


TONTINE    POLICIES. 

Rights  of  Insured  to  Surrender  Values,  see 
Bankruptcy,  262. 


♦«- 


TORPBn>OES. 

Use  of,  on  Railroad  Track,  see  Master  and 
Servant,  48. 


-♦-•- 


TORRENS  LAW. 

Federal    Question    as    to,    see    Appeal   and 
Error,  2066. 


TORT. 

Abatement  by  Death,  of  Actions  in,  see 
Abatement  and  Revival,  19-23. 

Nature  of  Action  in  Tort,  see  Action  or 
Suit,  15,  16. 

Admiralty  Jurisdiction  over,  see  Admiralty. 
I.  f,  11. 

Suing  in  rem  or  in  Personam  for,  see  Ad- 
miralty, 396-400. 

Assignability  of  Right  of  Action  for.  see 
Assignment,  9. 

Cases  of  General  Average  as  Cases  of,  see 
Average,  8. 

Gross  Negligence  of  Bailee  as,  see  Bailment, 
11. 

Discharge  in  Bankruptcjr  of  Person  Jointly 
Liable  with  Administrator  for  Wastp. 
see  Bankruptcy,  439. 

Action  on  the  Case  for,  see  Caae. 

Jurisdiction  of  Court  of  Claims,  see  Claims 
I.  d,  2,  a,   (3). 

Nature  of  Wrong  as  Determining  Right  t^ 
Sue  in  Court  of  Claims,  see  Claimir 
105-108. 

Conflict  of  Laws;  What  Law  Governs,  see 
Conflict  of  Laws.  I.  e,  1. 

Judgment  for,  as  Contract  Protected  from 
Impairment,  see  ConstiUitional  Law, 
1257-1259. 

Corporate  Liability  for,  see  Corporations, 
VII.  b. 

Federal  Courts  Following  State  I^ws  and 
Decisions,  see  Courts,  VII.  c,  16. 

Liability  for,  as  Chose  in  Action  not  As- 
signable for  Suit  in  Federal  Court,  see 
Courts,  801. 

Exemplary  Damages  for,  see  Damages,  IV. 
b. 

Measure  of  Damages  for,  see  Damages,  VI. 
h,  i. 

Discontinuance  Against  One  of  Several  De- 
fendants in  Action  for,  see  Dismissal 
and  Discontinuance,  57. 

Election  of  Remedy  for  Injury  by,  see  Elec- 
tion of  Remedies,  20,  21. 

Of   Infant,   see    Infants,    4-6. 

Injunction  against  Tortious  Acts,  see  In- 
junction, I.  d. 

Right  of  Assignee  of  Insolvent  to  Sue,  flee 
Insolvencv,  19. 
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Allowance  of  Interest  in  Case  of,  see  Inter- 
est,  75. 

Judgment  for,  as  Debt  by  Contract,  see  Judg- 
ment, 153. 

Conclusiveness  of  Judgment  against  One  or 
More  Joint  Tort  Feasors,  see  Judgment, 
717-720. 

Wben  Action  for.  Barred,  see  Limitation  of 
Actions,  III.  f. 

Maritime  Lien  for,  see  Maritime  Liens,  II.  d. 

Priority  between  Corporate  Mortgage  and 
Judgment  for,  see  Mortgage,  206,  207. 

By  Public  Officers,  see  Officers,  VI.  d. 

Liability  of  Partners  for,  see  Partnership, 
IIL  b. 

Infringement  of  Patent  as,  see  Patents, 
1087, 

Pleading  in  Action  for,  see  Pleading,  II.  j. 

Uniting  Count  in  Tort  with  one  in  Contract, 
see  Pleading.  296. 

Principal's  Liability  for  Torts  of  Agent,  see 
Principal  and  Agent,  III.  j. 

Liability  of  Receiver  for,  see  Receivers,  87- 
93. 

Removal  of  Joint  Action  in,  to  Federal 
Court,  see  Removal  of  Causes,  143-152, 
155,  156. 

Right  to  Set  Off  Claim  for  Damage  from, 
see  Set-Off  and  Counterclaim,  II.  h. 

Liability  of  Vessel  and  Owners  for,  see  Ship- 
ping, V.  b. 

Liability  of  State  for  Wrong  Done  by  Offi- 
cer, see  States,  VI. 

Editorial  notes. 

Act  of  God  as  relieving  from  liability  for. 

35:  458 

[Liability  for  damage  to  business  by  in- 
juring tangible  property  of  other  party.  64 
L.R.A.  94. 

Tort  for  negligent  breach  of  contract  be- 
tween private  parties.  12  L.R.A.  (N.S. ) 
924.] 

♦•» 


TORTURE. 

As    Cruel    Punishment,    see    Criminal    Law, 
188. 


Due  to  Collision,  Meaf^ure  of  Damages  in 
Case  of,  see  Damages,  183-187. 

Of  Insured  Property,  see  Constitutional  Law,. 
603;  Insurance,  XII.  b. 


TOTAL  DISABILITY. 

What  Constitutes,  under  Pension  Law,  see 
Pensions,  4. 


totaIj  diversity. 

As    Requisite    to    Jurisdiction,    see    Courts, 
678-687. 


-»♦ 


TOTAL  LOSS. 


Effect  of,  on  Bottomry  Lender,  see  Bottomry 
and  Respondentia,  26. 


TOWAGE. 

/.  Duties  and  Liahilitiea  of  Tug,  1-19. 
II.  Duties  and  Liahilitiea  of  Tow,  20-1, 
III.  Relation  of  Master  of  Tug  to  Own- 
er, 22. 

Jurisdiction  of  Bill  to  Enforce  Lien  for,  see 
Admiralty,  78. 

Contribution  between  Tug  and  Tow  in  Gen- 
eral Average,  see  Average,  41,  42. 

Requiring  Steamer  Along  Slip  to  Resort  to, 
to  Avoid  Collision,  see  Collision,  208. 

Maritime  Lien  for,  see  Maritime  Liens,  8. 


/.  Duties  and  Liabilities  of  Tug. 

1.  A  tug  with  a  tow  is  bound  to  consult 
the  safety  of  the  tow  as  well  as  her  own. 
She  must  see  that  what  clears  her  of  danger 
does  not  put  the  tow  in  peril.  Hancox  w 
The  Syracuse   (The  Syracuse)   9  Wall.  672, 

19:  78S 

2.  A  claim  by  a  tow  against  her  tug  for 
damages  from  coming  into  collision  with  a 
third  vessel  because  of  negligent  towage  is 
a  claim  in  tort,  standing  upon  the  same 
ground  as  a  claim  of  the  third  vessel  for 
damages  against  the  tug.  The  John  G. 
Stevens,  170  U.  S.  113,  18  Sup.  Ct.  Rep.  544, 

42:  96» 
Cited  in  The  Temple   Emery,   122   Fed.    181 — 
The   W.   G.    Mason,   131    Fed.   636 — Rebstock 
V.  Gilchrist  Transp.  Co.  132  Fed.  178. 

3.  When  a  steamboat  takes  in  tow  a  barge 
to  perform  a  contract  of  carriage,  the  twa 
become  one  vessel  for  the  purpose  of  that 
voyage.  The  Northern  Belle  v.  Robson.  154 
U.'  S.  Appx.  and  14  Sup.  Ct.  Rep.  1166, 

19:  74» 
Cited  in   The   Columbia.    19   0.   C.   A.   448.    44^ 
U.  S.  A  pp.  326,  73  Fed.  237— State  v.  Tur- 
ner, 34  Or.  170,  55  Pac.  92. 

4.  At  the  home  port  of  the  tug  she  is- 
bound  to  know  the  channel,  how  to  reach 
it,  and  whether  the  wind  and  water  are  such 
that  she  can  come  in  with  her  tow.  The 
Margaret  v.  Bliss  (The  Margaret)  94  I'.  S. 
494,  24:  146 
Cited   In    Hall    v.    Little.    2    Fllpp.    161,    Fed. 

Cas.  No.  5,930 — Wilson  v.  Charleston  Pilots* 
Asso.  57  Fed.  231 — Vessel  Owners'  Towrng 
Co.  v.  Wilson,  11  C.  C.  A.  370.  24  U.  S. 
App.  49,  63  Fed.  630 — The  Syracuse.  84  Fed. 
1009 — Thompson  v.  W^Indsor,  128  Fed.  82 — 
Rebstock  v.  Gilchrist  Transp.  Co.  132  Fed. 
176 — Wlnslow  V.  Thompson,  67  C.  C.  A. 
470,  134  Fed.  549— Berry  v.  Ross,  94  Me. 
277,  47  Atl.  512— State  v.  Turner,  34  Or. 
176,  55  Pac.  92. 

5.  Canal  boats  and  barges  in  tow  are  under 
tlie  control  of  the  tug;  the  latter  is  liable 
for    collision,   unless   she   can   show   herself 
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not  in  fault.    The  Quickstep  v.  Byrne   (The 

<Juickstep)    9  Wall.   665,  19:  767 

-Cited  In  The  Stranger.  Brown,  Adm.  280,  Fed. 

Cas.    No.    13,525— The    Sweepstakes,    Brown, 

Adm.   614,   Fed.   Cas.  No.   13,687— Wilson  v. 

Sibley,  36  Fed.  381. 

6.  The  tug  must  see  that  the  fleet  in  tow 
is  properly  constructed,  and  that  the  lines 
are  strong  and  securely  fastened.  Otherwise 
she   is   in   fault.     The   Quickstep   v.   Byrne 

(The  Quickstep)   9  Wall.  665,  19:  767 

Cited  In  The  Margaret  (The  Margaret  v.  Bliss) 
94  U.  S.  497,  24  L.  ed.  147— Orhanovlch  v. 
The  America,  14  Phlla.  515,  Fed.  Cas.  No. 
10,568 — The  Sweepstakes,  Brown,  Adm.  514, 
Fed.  Cas.  No.  13,687 — The  M.  J.  Cummlngs, 
18  Fed.  181 — Bust  v.  Cornell  S.  B.  Co.  24 
Fed.  190 — ^Anglo-Australasian  Steam  Nav. 
Co.  V.  Cornell  S.  B.  Co.  32  Fed.  798— The 
Chickasaw,  38  Fed.  361— The  Daisy  Day, 
40  Fed.  541— The  W.  J.  Keyser,  56  Fed.  734 
— Re  Humboldt  Lumber  Mfrs.'  Asso.  00  Fed. 
443 — llumboUlt  Lumber  Mfrs'  Asso.  v.  Chrls- 
topherson,  46  L.R.A.  284,  19  C.  C.  A.  490, 
44  U.  S.  App.  434,  73  Fed.  239— The  Her- 
cules, 81  Fed.  225 — Pederson  v.  John  D. 
Spreckles  &  Bros.  Co.  31  C.  C.  A.  313,  59 
U.  S.  App.  439,  87  Fed.  943— Re  Moran,  120 
Fed.  563— The  E.  T.  Williams,  126  Fed.  874 
— The  Edmund  L.  Levy,  63  C.  C.  A.  237, 
128  Fed.  685— The  Lyndhurst,  129  Fed.  844 
— The  Joseph  Peene,  130  Fed.  490 — Berry 
V.  Ross,  94  Me.  277,  47  Atl.  512— TlUey  v. 
Beverwyck  Towing  Co.  29  Misc.  582,  61  N. 
y.  Supp.  495 — Orhanovlch  v.  The  America, 
14  Phlla.  515 — Orhanovlch  v.  The  America, 
36  Phlla.  Leg.  Int.  279. 

7.  In  recovering  a  detached  boat,  the  tug 
must  see  that  no  other  boat  in  the  fleet 
suffer  in  consequence.  The  Quickstep  v. 
Byrne    (The   Quickstep)    9    Wall.    665, 

Obligations  Imposed  by  towage  contract 
generally. 

Burden   of   Proof  as   to,   see   Evidence, 

393a. 

8-9.  An  engagement  to  tow  a  ship  does 
not  impose  an  obligation  to  insure  nor  the 
liability  of  common  carriers,  but  only  ordi- 
nary care  and  skill.  The  want  of  either 
is  a  gross  fault,  and  renders  the  tug  liable 
to  the  extent  of  the  consequences.  The  Wil- 
liam H.  Webb  V.  Barling  (The  W^ebb)  14 
Wall.  406.  20:  774 

Tlie  Margaret  v.  Bliss  (The  Margaret)  94 
r.  S.  494,  24:  146 

Cited  In  The  J.  P.  Donaldson,  167  U.  S.  603, 
42  L.  cd.  294,  17  Sup.  Ct.  Rop.  951— The 
Adolla,  1  ITaskell,  508,  Fed.  Cas.  No.  79— 
Both  well  V.  Vessel  Owners'  Towing  Asso. 
Fod.  Cas.  No.  1.087 — .Tennlngs  v.  MuUer, 
Fed.  Cas.  No.  7,282— The  J.  L.  Hasbroack, 
14  Blatchf.  34,  Fed.  Cas.  No.  7,326— The 
Morrimac,  2  Snwy.  .591,  Fed.  Cas.  No.  9.478 — 
•Orhanovlch  v.  The  America,  14  Phlla.  515,  Fed. 
Cas.  No.  10,508 — The  James  Jackson.  9  Fed. 
6i.'',_-The  Henry  Chapel.  10  Fed.  778 — The 
M.  J.  Cummlngs,  18  Fed.  181— The  James 
A.  Garfield.  21  Fed.  476— The  Charles  Allen. 
23  Fed.  409- -The  AlUe  &  Pivle,  24  Fed.  747 
-The  B.  B.  Saunders,  23  Blatchf.  384.  26 
Fed.  728— The  Robert  H.  Burnett,  30  Fed. 
215— The  Argus,  31  Fed.  483 — ^The  Jacob 
Bran^ow,  39  Fed.  832— Pettle  v.  Boston 
Tow-Boat  Co.  1  C.  C.  A.  310,  1  TJ.  S.  App. 
X)7.    49    Fed.    466— The    S.    S.    Wllhelm,    8 


C.  C.  A.  74,  16  U.  S.  App.  350,  59  Fed.  170 
— Re  Humboldt  Lumber  Mfrs.*  Asso.  60  Fed. 
443— The  E.  E.  Simpson.  9  C.  C.  A.  67. 
23  U.  S.  App.  265,  60  Fed.  452— Humboldt 
Lumber  Mfrs.'  Asso.  v.  Christopherson,  48 
L.R.A.  284,  19  C.  C.  A.  490,  44  V.  S.  App. 
434.  73  Fed.  248 — Humboldt  Lumber  Mfrs. 
Asso.  T.  Christopherson,  46  L.R.A.  285.  19 
C.  C.  A.  490,  44  U.  S.  App.  434.  73  Fed. 
240 — Pederson  v.  John  D.  Spreckels  &  Bros. 
Co.  81  Fed.  208 — Pederson  v.  John  D. 
Spreckles  &  Bros.  Co.  31  C.  C.  A.  314.  r»9 
U.  S.  App.  439,  87  Fed.  944— The  Florenw, 
88  Fed,  303— The  I^dy  Wlmett,  92  Fed. 
400— The  Kalkaska,  47  C.  C.  A.  103.  107 
Fed.  962 — The  E.  Luckenback,  109  Fed.  4SS 
— ^Jacobsen  ▼.  Lewis  Klondike  Expedition  Co. 
50  C.  C.  A.  125,  112  Fed.  177— The  Alabama. 
114  Fed.  218— The  Somers  N.  Smith,  120 
Fed.  671 — The  Temple  Emery.  122  Fed. 
182— The  Acme,  123  Fed.  817— The  Nettie 
Quill,  124  Fed.  670— The  E.  T.  Williams. 
126    Fed.   874 — The   Garden   City,   62  C.  C. 

A.  184,  127  Fed.  300 — Edmund  L.  Levy,  63 
C.  C.  A.  a37,  128  Fed.  685— The  Joseph 
Peene,  130  Fed.  490 — The  W.  G.  Mason,  131 
Fed.  636 — Butler-Ryan  Co.  v.  Williams,  S4 
Minn.  453,  88  N.  W.  3 — Emiliusen  ▼.  Peno 
sylvanla  R.  Co.  30  App.  Dlv.  204,  51  N.  Y. 
Supp.  606 — Tebo  v.  Jordan,  62  Hun,  517,  17 
N.  Y.  Supp.  80 — Tebo  v.  Jordan.  67  Huo, 
395,  22  N.  Y.  Supp.  156— McLoughlln  v.  New 
York  Llthterage  &  Transp.  Co.  7  Misc.  121 
27  N.  Y.  Supp.  248 — Orhanovlch  v.  The 
America,  14  Phlla.  515,  36  Phlla.  Leg.  Int 
279. 

10.  Although,  by  agreement,  a  canal  boat 
was  being  towed  at  her  own  risk,  neverthe- 
less, the  steamer  towing  the  canal  boat  is 
liable,  if,  through  the  negligence  of  those 
in  charge  of  her,  the  canal  boat  has  suffered 
loss  from  a  collision.  The  Syracuse  v.  Lang- 
ley  (The  Syracuse)  12  Wall.  167,  20:382 
Cited   in   Companla   de   Navlgaclon   v.   Brauer, 

168  U.  S.  120,  42  L.  ed.  405.  18  Sup.  Ct. 
Rep.  12 — The  John  G.  Stevens,  170  U.  S. 
126,  42  L.  ed.  974,  18  Sup.  Ct.  Rep.  544— 
The  Adella,  1  Haskell,  508,  Fed.  Cas.  No. 
79 — Deems  v.  Albany  &  Canal  Line,  H 
•Blatchf.  478,  Fed.  Cas.  No.  3,736— The 
James  Jackson,  9  Fed.  616 — The  American 
Eagle,  54  Fed.  1013 — McCormick  v.  Shtppj, 
119  Fed.  230— Re  Moran,  120  Fed.  558— 
The  Somers  N.  Smith,  120  Fed.  576- 
Alaska  Commercial  Co.  v.  Williams,  63  C 
C.  A.  96,  128  Fed.  366. 

11.  Where  a  steamer  agreed  to  tow  a  ca- 
nal boat,  the  steamer  must  see  that  tiie 
service  is  performed  with  ordinary  and 
reasonable  care  and  skill ;  and  if  those  in 
charge  of  her  are  guilty  of  such  negligence 
as  to  cause  the  loss  of  the  canal  boat  and 
her  cargo,  she  will  be  liable  for  that  loss. 
The  Cavuga  v.  Wilson  (The  Cayuga)  16 
Wall.  177,  21:354 
Cited  in  The  Margaret  (The  Margaret  v.  Bliss) 

94  U.  S.  497,  24  U  ed.  147— Humboldt  Lum- 
ber Mfrs.*  Asso.  V.  Christopherson,  46  L.B.A. 
284,  19  C.  C.  A.  490,  44  II.  S.  App.  434,  73 
Fed.   248— The  Hercules,   81   Fed.  225— Th« 

B.  T.  Williams,  126  Fed.  874. 

Skill  and  care  required. 

Opinion   Evidence  as   to,  see  Evidence, 
1808. 

12.  A  tug  is  not  a  common  carrier.  She 
is  only  bound  to  exercise  reasonable  skiU 
and  care.     The  want  of  either  is  a  gross 
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fault,  and  renders  her  liable  to  the  extent 
•of  the  consequences.  The  Syracuse  v.  Lang- 
ley  (The  Syracuse)  12  Wall.  167,  20:  382 
-Cited  In  The  Stranger,  Brown,  Adm.  284,  Fed. 

Cas.    No.    13,525 — The    Alabama,    114    Fed. 

218 — Re  Moran,  120  Fed.  566— The  Temple 

Emery,  122  Fed.  181. 

13.  A  steamer  towing  canal  boats  is  liable 
for  damages  resulting  to  one  of  them  from 
a  collision  while  the  steamer  was  taking  a 
long  tow  around  from  the  North  to  the  East 
river  at  New  York,  when  there  was  a  strong 
•ebb  tide  and  numerous  vessels  in  the  course, 
since  the  tow  might  have  been  divided  or 
passage  delayed  until  the  tide  slacked.  The 
Syracuse  v.  Langley  (The  Syracuse)  12 
Wall.  167,  20:  382 
-Cited  in  The  Minnie,  87  Fed.  784— The  Minnie, 

40  C.  C.  A.  318,  100  Fed.  133 — The  Somers 
N.  Smith,  120  Fed.  571— Berry  v.  Ross,  »4 
Me.  277.  47  Atl.  512. 

14.  A  tug  boat,  although  not  a  common 
•carrier,  is  liable  for  injuries  caused  to  its 
tow  by  a  failure  to  exercise  reasonable  skill 
-and  care.  Camden  &  A.  R.  &  Transp.  Co.  v. 
Brady  (The  New  Philadelphia)  1  Black,  62. 

17:84 
Distinffuished  In   The   Atlas,   4  Ben.  .41,    Fed. 
Cas.  No.  633. 

Cited  in  The  Margaret  (The  Margaret  t.  Bliss) 
94  U.  S.  497,  24  L.  ed.  147 — The  Masters, 
Brown,  Adm.  346,  Fed.  Cas.  No.  9,267 — Re 
Humboldt  Lumber  Mfrs.'  Asso.  60  Fed.  443 
— Humboldt  Lumber  Mfrs.  Asso.  t.  Chrls- 
topherson.  46  L.R.A.  284,  19  C.  C.  A.  490, 
44  U.  S.  App.  434,  73  Fed.  248— The  Hercu- 
les, 81  Fed.  225— The  B.  T.  Williams,  128 
Fed.  874 — Brown  v.  Clegg,  63  Pa.  56,  3  Am. 
Rep.  522. 

15.  A  tug  with  vessels  in  tow  is  not 
mistress  of  her  motions,  and  they  may  be  re- 
^rded  as  part  of  herself  in  the  sense  that 
her  master  is  bound  to  use  due  care  to 
provide  for  their  safety  as  well  as  her  own, 
and  to  avoid  collision,  either  of  them  or  of 
herself,  with  other  vessels.  Hancox  v.  The 
Syracuse   (The  Syracuse)    9  Wall.  672, 

19:  783 

Cited  in  The  J.  P.  Donaldson,  167  U.   S.  602, 

42   L.   ed.    294,    17    Sup.   Ct.   Rep.   951— The 

Favorite,    10    Biss.    540,    9    Fed.    711— The 

Columbia,  48  C.  C.  A.  601,  109  Fed.  665. 

16.  A  towing  company  has  the  supreme 
•control  and  direction  of  the  tow  and  of  the 
persons  in  charge  of  it,  so  far  as  is  neces- 
sary to  perform  its  contract  of  towage,  and 
is  bound  to  exercise  such  a  degree  of  dili- 
gence and  care  as  a  prudent  and  skilful  per- 
formance of  the  service  will  require.  East- 
ern  Transp.   Line  v.   Hope,   95   U.   S.   297, 

24:  477 
Cited  In  Texas  &  P.  R.  Co.  v.  Watson,  190 
n.  S.  291,  47  L.  ed.  1059,  23  Sup.  Ct.  Rep. 
681 — Volght  V.  Baltimore  &  O.  S.  W.  R.  Co. 
79  Fed.  567 — Re  Moran,  120  Fed.  563 — The 
Inca,  130  Fed.  41 — The  W.  G.  Mason,  131 
Fed.  635 — Rebstock  ▼.  Gilchrist  Transp.  Co. 
132  Fed.  176. 

17.  A  tug  with  barges  in  tow,  which  neg- 
ligently failed  to  use  proper  skill  and  cau- 
tion, and  elected  to  proceed  under  hazardous 
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circumstances  in  a  dark  night,  is  liable  for 
the  damages  to  one  of  the  barges,  occasioned 
by  the  tug  running  aground.  Where  the 
barge  could  have  done  nothing  to  prevent  the 
accident,  it  cannot  be  held  guilty  of  negli- 
gence. The  Adelia  v.  Jackson,  154  U.  S.  593, 
Appx.  and  14  Sup.  Ct.  Rep.  1171,      21:  672 

Mistakes    of   tow;    contributory    negli- 
gence. 

18.  Mistakes  in  the  management  of  the 
ship,  while  attempting  to  escape  from  a  peril 
into  which  she  was  brought  by  the  tug,  can- 
not excuse  the  tug.  The  William  H.  Webb 
V.  Barling   (The  Webb)    14  W^all.  406, 

20:  774 

19.  It  is  not  contributory  negligence  for 
the  owner  of  a  boat,  lost  while  in  tow  of  the 
tug  of  a  transportation  line,  to  leap  from  his 
boat,  leaving  her  thus  in  the  care  and  con- 
trol of  no  one,  if  he  had  reasonable  ap- 
prehension that  the  boat  was  in  immediate 
danger  of  sinking.  Eastern  Transp.  Line  v. 
Hope,  95  U.  S.  297,  24:  477 


//.  Duties  and  Iddbilitles  of  Tow, 

Contributory  Negligence  of  Tow,  see  supra, 

18,  19. 
See  also  Shipping,  329. 

20.  A  vessel  in  tow  of  a  tug  must  follow 
her  guidance,  and  keep  as  far  as  possible  in 
her  wake,  and  conform  to  her  directions.  The 
exercise  of  reasonable  skill  and  care  within 
this  sphere  is  incumbent  on  the  tow.  The 
Margaret  v.  Bliss  (The  Margaret)  94  U.  S. 
494,  24:  146 
Cited  in  Stretch  v.  The  Margaret,  2  Fed.  258 

— The  Fannie  Tuthill,  12  Fed.  448— The  City 
of  Alexandria,  31  Fed.  430 — The  Ogemaw,  32 
Fed.  923— The  Nettle,  85  Fed.  616— The 
Doris  Eckhoff,  1  C.  C.  A.  406,  1  U.  S.  App. 
129,  50  Fed.  136 — The  Robert  Holland,  59 
Fed.  202 — Re  Moran,  120  Fed.  660— The 
Inca,  130  Fed.  41. 

21.  A  boat  comprising  one  of  the  fleet  in 
tow  of  a  tug  which  backed  into  her  while 
trying  to  recover  a  detached  boat  is  not 
responsible,  although,  prior  to  the  accident, 
the  bridle  line  by  which  she  was  coupled 
to  another  boat  parted,  where  she  did  not 
provide  the  line  and  had  nothing  to  do  with 
making  it  fast.  The  Quickstep  (The  Quick- 
step v.  Byrne),  9  Wall.  665,  19:  767 


III.  Relation  of  Master  of  Tug  to  Owner. 

22.  The  master  of  a  tug,  notwithstanding 
the  contract  of  towage  was  negotiated  with 
him,  continues  to  be  the  agent  of  the  owners 
of  his  own  vessel,  and  they  are  responsible 
for  his  acts  in  her  navigation.  Sturgis  v. 
Boyer,  24  How.  110,  16:  591 

Cited  In  The  J.  P.  Donaldson,   167  U.  S.  604, 

42  L.  ed.  295,  17  Sup.  Ct.  Rep.  951. 
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TOWN  CLERKS— TOWNS. 


TOWN  CliCRK. 

Estoppel  of  Town  to  Deny  Signing  of  Bonds 
bv,  after  Termination  of  Office,  see 
Bonds,  375. 

As  Proper  Officer  to  Sign  Bond,  see  Bonds, 
404. 

Mandamus  to,  see  Mandamus,  172. 

Time  when  Resignation  is  Effective,  see  Offi- 
cers, 19. 


TOWN  MEETING. 


See  Towns,  4,  11. 


#•» 


TOWNS. 

Bonds  of,  see  Bonds,  V. 

Denial  of  Equal  Protection  to,  see  Constitu- 
tional Law,  180j. 

Due  Process  in  Imposing  Burden  on,  see 
Constitutional  Law,  772. 

As  Owners  of  Railroad  Stock,  see  Corpora- 
tions, 454. 

Power  of  Legislature  to  Divide,  see  Coun- 
ties, 7. 

As  Corporations  within  Meaning  of  Federal 
Judiciary  Act  as  to  Assignees  Entitled 
to  Sue  by  Reason  of  Citizenship,  see 
Courts,  816. 

Exercise  of  Discontinued  Ferry  Franchise 
by,  see  Ferries,  12. 

Garnishment  of,  see  Garnishment.  3. 

Mandamus  to  Compel  Levy  of  Tax  to  Pay 
Obligations  of,  see  Mandamus,  172,  196, 
241. 

Mandamus  to  Compel  Payment  of  Obliga- 
tions, see  Mandamus,  229. 

Authority  of  Agent  to  Lay  out,  see  Prin- 
cipal and  Agent,  52. 

Diversion  of  School  Money  to  Other  Town- 
ship, see  Schools,  1. 

Sufficiency  of  Title  of  Statute  Setting  Off 
New  Township,  see  Statutes.  105. 

Duty  of  County  Commissioners  to  Levy  Tax 
on  Township  Property,  see  Taxes,  568. 

Change  of  Identity  of  Corporation  by  Or- 
ganizing as  Village,  see  Village. 

Municipal  Corporations  Generally,  see  Mu- 
nicipal  Corporations. 

1.  Where  one  town  is,  by  a  legislative 
act  merged  in  two  others,  unless  the  legisla- 
ture regulates  the  rights  and  duties  of  the 
latter  two,  they  succeed  to  all  the  public 
property  and  immunities  of  the  extinguished 
municipality,  and  they  become  liable  for 
all  the  debts  previouslv  contracted  by  her. 
Mt.  Pleasant  v.   Beckwith,   100  U.   S.   514, 

25:  699 
Cited  \u  Mobile  v.  Watson.  116  U.  S.  302.  20 
L.  ed.  62."3,  6  Sup.  Ct.  Rep.  398 — Comanche 
Countv  V.  Lewis.  133  U.  S.  205,  33  L.  ed. 
r.07,  io  Slip.  Ct.  Rep.  286— Coinpton  v. 
.Tc'sup.  167  U.  S.  35.  42  L.  ed.  68.  17  Sup.  Ct. 
Rop.  70.'> — Shaplelgh  v.  San  Angelo.  167  F.  S. 
653.  42  L.  ed.  313,  17  Slip.  Ct.  Rep.  0.j7 
—  Garrett  v.  Memphis,  5  Fod.  876-  Brewis 
T.    Dnluth,    3    McCrary,    225,    13    Fod.    33."  — 


Morgan  v.  Waldwlck,  17  Fed.  288— Presque 
Isle  County  v.  Thompson,  10  C.  C.  A.  161.  22 
U.  S.  App.  418,  01  Fed.  921— Savings  k  L. 
Asso.  v.  Alturas  County,  65  Fed.  684— Pa- 
cific Improv.  Co.  v.  Clarksdale.  20  C.  C.  A. 
640,  41  U.  S.  App.  68,  74  Fed.  533— Pepin 
Twp.  V.  Sage.  64  C.  C.  A.  175,  129  Fed.  r,a 
— Folsom  v.  Greenwood  County,  130  Fed.  7:i3 
— Taylor  v.  Pine  Grove  Twp.  132  Fed.  r>^7 
— Planters'  &  Sav.  Bank  v.  Hulett  Twp.  1.^2 
Fed.  628 — Porry  County  v.  Conway  County, 
52  Ark.  432,  6  L.R.A.  666.  12  S.  W.  877 
— Johnson  v.  San  Diego,  109  Cal.  47.'>.  30 
L.R.A.  180,  42  Pac.  249 — Valverde  ▼.  Shat- 
tuck,  19  Colo.  120,  41  Am.  St.  Rep.  2HS. 
34  Pac.  947 — Coler  v.  Dwight  School  Twp. 
3  N.  D.  261.  28  L.R.A."  654.  55  N.  W.  ."iS' 
— Lawrence  County  t.  Meade  County,  6  S. 
D.  534.  62  N.  W.  131— Livingston  v.  School 
Dlst.  No.  7,  9  S.  1).  107.  68  N.  W.  167- 
True  V.  Davis,  133  III.  5.32.  6  L.R.A.  267.  22 
N.  E.  410— Winona  v.  School  Dlst.  No.  82.40 
Minn.  19.  3  L.R.A.  49.  12  Am.  St.  Rep.  6^7. 
41  N.  W.  ."aft- Clother  v.  Maher,  15  Neb.  2. 
16  N.  W.  902— School  Dlst.  No.  3  v.  Gnvn- 
fleld,  64  N.  H.  86,  6  Atl.  484— McCully  v. 
Tracy.  66  N.  J.  L.  490,  49  Atl.  436— Kahrs 
V.  New  York,  98  App.  Dlv.  234.  90  N.  Y. 
Sapp.  793 — People  ex  rel.  Manhattan  R.  Co. 
V.  Barker,  165  N.  Y.  330.  59  N.  E.  151— 
Broadfoot  v.  FayettevIUe,  124  N.  C.  486.  70 
Am.  St.  Rep.  610,  32  S.  K.  804 — Guthrlo  v. 
Territory,  1  Okla.  202.  21  L.R.A.  847.  31 
Pac.  190— Guthrie  v.  Wylle,  6  Okla.  66.  5."* 
Pac.  103— School  Dlst.  No.  76  v.  Capitol  Nat. 
Bank,  7  Okla.  50,  54  Pac.  .309 — Greer  Count v 
V.  Clarke  &  Courts.  12  Okla.  211,  70  Pac.  206 
— Ranken  v.  McCallum,  25  Tex.  Civ.  App. 
86,  60  S.  W.  975 — Board  of  Education  t. 
Board  of  Education,  30  W.  Va.  432,  4  S.  E. 
640— Knight  v.  Ashland.  61  Wis.  242.  21  N. 
W.  65— Schriber  v.  Langlade,  66  WU.  629. 
29  N.  W.  547— National  Foundry  &  Pipe 
Works  V.  Oconto  City  Water  Supply  Co.  10-^ 
Wis.  55,  81  N.  W.  125. 

Powers  and  rights. 

Self-Executing  Provision  as  to  Loan  of 

Credit,  see  Constitutional  Law.  97. 
Authority    to    Grant    Exclusive    Ferry 

Franchise,  see  Ferries.  14. 
Authority  to  Subscribe    for    Stock    of 

Railroad  Company,  see  Bonds.  V.: 

Railroads.  III. 
Rights  of,  in  Glebe  Lands,  see  Religion* 

Societies,  37. 
Power  to  Tax,  see  Taxes,  I. 

2.  Towns,    being   mere    organizations  for 

public    purposes,    are    liable    to    have   their 

public  powers,  rights,  and  duties  modified  or 

abolished,   at  any    time   by   the    legislature. 

East   Hartford    v.   Hartford   Bridge  Co.  10 

How.  511.  13:  518 

Cited  In  East  Hartford  v.  Hartford  Bridge  to. 

10  How.  541,   13  L.   ed.  531— PIqua  Brancli 

of  State   Bank  v.   Knoop,    16   How.  403.  H 

L.  ed.  991— Dodge  v.  Woolsey,  18  How.  3^- 

15   L.  ed.   421— Citizens'   Sav.   &  L.  Asso.  t. 

Topeka,  20  Wall.  608,  22   L.  ed.  462— N>*- 

ton  V.  Mahoning  County,   100  r.  S.  5W.  --^ 

L.   ed.  711 — Williamson  v.   New  .Tersey.  1S« 

U.  S.  109,  32  L.  ed.  019.  9  Sup.  Ct.  Rep.  4»' 

— Worcester   v.   Worcester   Con««ol.   Street  B- 

Co.  196  U.  S.  549.  49  L.  ed.  .^On.  25  Snp.  H. 

Rep.  327 — Jones  v.  Pensacola.  Fed.  Cas-  N<^ 

7,488 — Grand    Rapids    Electric    Light    A   I*- 

Co.  V.  Grand  Rapids  Edison  Electric  Ligh^  * 

Fuel  Gas  Co.  33  Fed.  673 — Hart  v.  Burnett. 

15    Cal.    612 — Payne    v.    Treadwell.   16  ('•'• 
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236 — Welch  r.  Bowon.  103  Ind.  257,  2  N. 
E-  722 — Sayannah  &  T.  R.  Co.  v.  Savannah, 
45  Ga.  608 — Hagerstown  v.  Sohner,  37  Md. 
103 — Simpson  v.  Stoddard  Countr.  173  Mo. 
472,  73  S.  W.  700 — People  ex  rel.  New  York 
▼.  Board  of  Assessors.  47  Hun,  .S87 — People 
V.  Kerr,  27  N.  Y.  199— Lahr  v.  Metroiwlltan 
Elev.  R.  Co.  104  N.  Y.  293,  10  N.  E.  528— 
Parkhurst  v.  Capital  City  R.  Co.  23  Or.  479. 
32  Pac.  304— Coalville  Pass.  R.  Co.  v.  Wllkes- 
Rarre  Southslde  R.  Co.  5  Kulp,  345 — Staf- 
ford Countj  V.  Luck,  80  Va.  225 — Laurel 
Fork  &  S.  H.  R.  Co.  v.  West  Virginia  Transp. 
Co.  25  W.  Va.  354 — Richland  County  v.  Rich- 
land Center.  59  Wis.  598,  18  N.   W.  497. 

3.  Towns  in  Connecticut  have  those  pow- 
ers only  which  have  been  expressly  con- 
ferred on  them  by  statute  or  which  are 
necessary  for  conducting  municipal  affairs; 
and  all  the  inhabitants  are  members  of  the 
quasi  corporation.  Bloom  field  v.  Charter 
Oak  Nat.  Bank  of  Hartford,  121  U.  S.  121, 
7  Sup.  Ct.  Rep.  865,  30:  923 
CHf'd   in    State   ex    rel.    White  v.    Barker,    116 

Iowa,  102,  57  L.R.A.  249,  93  Am.  St.  Rep. 
222.  89  N.  W.  204— Lovejoy  ▼.  Foxcroft.  91 
Me.   371.   40  Atl.   141. 

4.  A  town  cannot  make  a  contract  or  au- 
thorize any  officer  or  agent  to  make  one, 
except  by  a  vote  in  a  town  meeting  duly 
notified  or  warned  by  a  notice  specifying 
the  object  of  the  meeting.  Bloomfield  v. 
Charter  Oak  Nat.  Bank  of  Hartford,  121  U. 
S.  121,  7  Sup.  a.  Rep.  865,  30:  923 
Distinpuiahed  in  Wilson  v.  Seligman,  144  U.  S. 

47,    36    L.    ed.    340,    12    Sup.    Ct.    Rep.    541. 

Cited  .in  Pinney  v.  Brown,  60  Conn.  169,  22 
Atl.  430 — Emmons  County  v.  First  Nat. 
Bank.  9  N.  D.  591.  84  N.  W.  379— Russell 
T.  Wellington.  157  Mass.  106,  31  N.  E.  630 
— Forry    v.   llldge,    56    Mo.    App.    621. 

5.  A  town  can  no  more  ratify  an  act  after- 
wards than  authorize  it  beforehand,  except 
by  a  vote  passed  pursuant  to  a  previous  no- 
tice specifying  the  object.  Bloomfield  v. 
Charter  Oak  Nat.  Bank  of  Hartford,  121 
U.  S.  121,  7  Sup.  Ct.  Rep.  865,  30:  923 
Cited   in   Wheeler   ▼.   Northwestern    Sleigh    Co. 

.•?9  Fed.  350 — ^Westerly  Waterworks  Co.  v. 
Westerley.  80  Fed.  621 — TallafcTO  ▼.  First 
Nat.   Bank,  71   Md.   214,   17   Atl.   1036. 

6.  The  Ohio  act  of  April  9,  1880,  which 
attempts  to  authorize  any  township  having 
a  certain  population  to  build  a  railroad,  and 
which  was  passed  contemporaneously  with 
other  similar  acts,  all  general  in  form  but 
special  in  fact,  necessarily  applying  to  town- 
ships along  the  line  of  a  projected  railroad, 
is  in  violation  of  Ohio  Const,  art.  8,  §  6, 
prohibiting  the  general  assembly  from  au- 
thorizing any  township,  county,  etc.,  to  be- 
come a  stockholder  in,  or  to  raise  money  for, 
or  loan  its  credit  to,  any  company,  corpora- 
tion, or  association.  Pleasant  Twp.  v.  .'Etna 
L.  Ins.  Co.  138  U.  S.  67,  11  Sup.  Ct.  Rep. 
215.  34:  864 
Cited  in  .fCtna  L.  Ins.  Co.  ▼.  Pleasant  Twp.  63 

Fed.  215 — iGtna  L.  Ins.  Co.  v.  Pleasant  Twp. 
10  C.  C.  A.  612,  22  U.  S.  App.  510,  62  Fed. 
719 — Wilson  V.  Polk  County,  112  Mo.  135, 
20    S.    W.    469. 

7.  The  fact  that  townships  in  South  Caro- 
lina  had   under  existing  statutes  no  other 


corporate  right  or  duty  except  to  subscribe 
to  a  railroad  and  assess  taxes  to  pay  the 
subscription,  under  the  act  of  1885,  which 
declared  them  to  be  corporations,  does  not 
make  this  statute  unconstitutional  on  the 
ground  that  such  townships  could  not  have 
anv  corporate  purposes.  Folsom  v.  Town- 
ship Ninety  Six,  159  U.  S.  611,  16  Sup. 
Ct.   Rep.    174,  40:  278 

Cited  in  Pickens  Twp.  ▼.  Post,  41  C.  C.  A.  4, 
99  Fed.  661. 

8.  A  township  created  by  law  as  a  ter- 
ritorial division  of  the  state,  with  no  ex- 
press grant  of  corporate  powers,  and  with 
no  definition  or  restriction  of  the  purposes 
for  which  it  is  created,  may,  in  the  discre- 
tion of  the  legislature,  at  any  time,  be  given 
such  corporate  powers  appropriate  to  be 
vested  in  a  territorial  corporation  for  the 
benefit  of  its  inhabitants  as  the  legislature 
may  see  fit.  Folsom  v.  Township  Ninety 
Six,  159  U.  S.  611,  16  Sup.  Ct.  Rep.  174, 

40:  278 

Officers. 

Liability  on  Bond  of  Township  Trustee, 
see  Bonds,  96. 

Nominal  Damages  Against,  see  Damages, 
8. 

Evidence  of  Motive  and  Intent  of  Resig- 
nation, see  Evidence,  2078. 

Effect  of  Removal  from  Township,  see 
Writ  and  Process,  41. 

See  also  Town  Clerk." 

9.  Where  the  Constitution  or  laws  of  a 
state  do  not  require  a  township  treasurer  to 
l)e  a  resident  of  the  township,  the  removal 
of  a  treasurer  from  a  township  does  not  of 
itself  vacate  his  ofiice  so  as  to  invalidate  the 
service  of  a  summons  upon  him  as  such  offi- 
cer. Salamanca  Twp.  v.  Wilson,  109  U.  S. 
627,  3  Sup.  Ct.  Rep.  344,  27:  1055 
DiaPinguitfhed  in  Amy  v.  Watertown,  130  U.  S. 

315,  32  L.  ed.  951,  9  Sup.  Ct.  Rep.  530. 

Cited  in  Dempsey  v.  Oswego  Twp.  2  C.  C.  A. 
114.  4  U.  S.  App.  416.  51  Fed.  100— Coleman 
V.   Sands,  87   Va.  704,  13   S.   E.   148. 

10.  A  town  officer  who  tenders  his  resig- 
nation does  not  cea.se  to  be  such  officer  until 
his  resignation  has  been  accepted.  Edwards 
V.  United  States,  103  U.  S.  471,  26:  314 
Thompson  v.  United  States  ex  rel.  Cambria 

Iron  Co.   103  U.   S.  480,  26:  521 

Difttingniahed  in  Coleman  ▼.  Sands,  87  Va.  704, 
13  S.  E.  148. 

Cited  in  Amy  v.  Watertown,  130  U.  S.  315.  32 
L.  ed.  951,  9  Sup.  Ct.  Rep.  5.30-— United 
States  ex  rel.  Watts  v.  Lauderdale  County 
Justices,  10  Fed.  462 — People  ex  rel.  Ger- 
man Ins.  Co.  V.  Williams,  145  111.  581,  24 
L.R.A.  496.  36  Am.  St.  Rep.  514,  33  N.  E. 
849— State  ex  rel.  Toepke  ▼.  Clayton,  27 
Kan.  445.  41  Am.  Rep.  418 — Clark  v.  Board 
of  Education,  112  Mich.  657.  71  N.  W.  177 
— State  ex  rel.  Sanders  y.  Blakemore,  40  Mo. 
App.  411 — Fryer  v.  Norton.  67  N.  J.  L.  539, 
50  Atl.  681 — Durant  Land  Improv.  Co.  v. 
Thomson  Houston  Electric  Co.  2  Misc.  184, 
21  N.  Y.  Supp.  764— Reiter  v.  State,  51  Ohio 
St.  78,  23  L.R.A.  683,  36  N.  E.  943— Keen 
V.  Featherston,  29  Tex.  Civ.  App.  565,  60 
8.  W.  983— McGhee  v.  Dickey,  4  Tex.  Civ. 
App.    105,    23    S.    W.    404 — Hebb    v.    County 
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Court,  49  W.  Va.  742,  37  S.  B.  676. 

Town  meeting. 

See  also  supra,  4. 

11.  The  statement  in  the  record  of  a  town 
meeting,  that  it  was  "legally  warned,"  is  not 
sufficient  to  show  for  what  it  was  warned. 
Bloomfield  v.  Charter  Oak  Nat.  Bank  of 
Hartford,  121  U.  S.  121,  7  Sup.  Ct.  Rep.  865, 

30:  923 


TOWN  SITE. 


Right  to  Make  Mineral   Locations   Within 

Town  Sites,  see  -Mines,  13,  14,  17. 
On  Public  Lands,  see  Public  LjEinds,  I.  d. 


♦  •» 


TOWS. 

Collision  with,  see  Collision,  II.  g. 
See  also  Towage. 


-•-•- 


TRACKAGE  CONNECTION. 


Power  to  Require,  see  Carriers,  306-310a. 


TRACKS. 

Care  to  Insure  Safety,  see  Carriers,  34-36. 


♦  •» 


TRADE. 

Police  Regulations  of,  see  Constitutional 
Law,  IV.  c,  3. 

Privilege  of  Pursuing,  see  Constitutional 
Law,  592. 

Contracts  and  Combinations  in  Restraint  of, 
see  Contracts,  IV.  e ;  Monopoly  and  Com- 
binations, II. 

Sale  of  Lands  as,  see  Contracts,  286. 

Bequest  for,  see  Wills,  194,  195. 


TRADE  FIXTURES. 

Tenant's  Rights  and  Liabilities   as   to,   see 
Landlord  and  Tenant,  III.  b. 


TRADEMARK. 

/.  Bight  to;  Office  of,  1-17, 
II.  What  May  Be,  lS-41, 

III.  Transfer  of,  42-4. 

IV.  Infringement  and  Unlawful  Imita' 

tion,  45-84, 
a.  In  General,  46-71, 
h.  Defenses,  72-84, 


V,  Ahandonment,  86-0, 
VI.  Registration,  90-1. 

Regulation  of,  as  Regulation  of  Commerce, 

see  Commerce,  33. 
As  to  Trade  Name,  see  Trade  Name. 
See  also  Unfair  Competition. 


/.  Right  to;  Office  of. 

Right     to     Adopt     Trademark     Previously 
Abandoned,  see  infra,  89. 

1.  Property  in  a  trademark,  or  rather,  in 
the  use  of  a  trademark  or  name,  has  very 
little  analogy  to  that  which  exists  in  copy- 
rights or  in  patents  for  inventions.  Dela- 
ware &  H.  Canal  Co.  v.  Clark,  13  Wall.  311. 

20:  581 

Oited  in  Filklns  v.  Blackman,  13  Blatchf.  446, 

Fed.    Cas.    No.    4,786— Leldersdorf   ▼.   Flint, 

8    Blss.    331.    Fed.    Cas.    No.    8,219— Osgood 

V.  Allen,  Holmes,  194,  B'ed.  Cas.  No.  10,60.1 

2.  Property  in  trademarks  has  long  been 
recognized  and  protected  by  the  common  law 
and  by  the  statutes  of  the   several  states, 
and  does  not  derive  its  existence  from  the 
act  of  Congress  providing  for  the  registra- 
tion of  them  in  the  Patent  Office.     Unit^ 
States  V.  Steffens    (Trade-Mark  Cases)   100 
U.  S.  82,  25:  550 
Cited  In  La  Croix  v.  May,  15  Fed.  237— Lay- 
ties  T.   Hollender,  22   Blatchf.   413.  21  Fed. 
281— Woodcock    v.   Guy.    33    Wash.   239,  74 
Pac.  358. 

3.  The  exclusive  right  to  the  use  of  the 
mark  or  device  claimed  as  s  trademark  is 
founded  on  priority  of  appropriation;  that 
is  to  say.  tne  claimant  of  the  trademark 
must  have  been  the  first  to  use  or  employ 
the  same  on  like  articles  of  productioo. 
Columbia  Mill  Co.  v.  Alcorn,  150  U.  S.  460. 
14  Sup.  Ct.  Rep.  151,  37:  1144 
died  In  Tetlow  v.  Tappan,  85   Fed.  775— U 

mont  v.  licedy.  88  Fed.  73 — Ia  Republlqar 
Francaise  t.  Schultz,  94  Fed.  500 — DeDDiwn 
Mfg.  Co.  ▼.  Thomas  Mfg.  Co.  94  Fed.  656— 
Thomas  G.  Plant  Co.  v.  May  Co.  100  Ke<J 
74 — ^Thomas  G.  Plant  Co.  v.  May  Co.  44  C 
C.  A.  536.  105  Fed.  377— United  States  « 
rel.  Bronson  Co.  ▼.  Duell,  17  App.  D.  C.  476 
— Grand  Lodge,  A.  O.  U.  W.  v.  Graham.  98 
Iowa,  611,  31  L.R.A.  139.  65  N.  W.  837. 

4.  The  ordinary  trademark  has  no  neces- 
sary relation  to  invention  or  discovery.  The 
.trademark  recognized  by  the  common  U«' 
is  generally  the  growth  of  a  considerable 
period  of  use  rather  than  a  sudden  invention. 
It  is  often  the  result  of  accident  rather  than 
design,  and  under  the  act  of  Congress  whi^'h 
sought  to  establish  it  by  registration,  neither 
originality,  invention,  discovery,  science,  or 
art  was  in  any  way  essential  to  the  riebt  at- 
tempted to  be  conferred  by  that  act  l'nit«l 
States  V.  Steffens  (Trade-Mark  Cases)  10<> 
U.  S.  82,  25:550 
Cited  in  Hlgglns  v.  Keuffel.  30  Fed.  628— Coati 

V.  Merrick  Thread  Co.  1  L.R.A.  617,  36  F.-d 
325 — Price  Baking- Powder  Co.  t.  Fyfe,  4'» 
Fed.  800— Levy  v.  Walte,  26  L.R.A.  192.  10 
C.   C.    A.   231,   21    U.   8.   App.  894.  61  F<d- 
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1011 — Coffman  v.  Castner,  31  C.  C,  A.  63,  59 
U.  S.  App.  35,  87  Fed.  466 — Macmahan  Fbar- 
macal  Co.  v.  Denver  Chemical  Mfg.  Co.  51 
C.  i\  A.  306,  113  Fed.  472— Gessler  v.  Grieb, 
80  Wis.  27,  27  Am.  St.  Rep.  20,  48  N.  W. 
1098. 

5.  At  common  law  the  exclusive  right  to 
an  ordinary  trademark  grows  out  of  its  use, 
and  not  from  its  mere  adoption.  United 
States  V.  StefTens  (Trade  Mark  Cases)  100 
U.  S.  82,  25:  550 

6.  The  8th  clause  of  §  8  of  article  1  of  the 
Constitution,  authorizing  Congress  *'to  pro- 
mote the  progress  of  science  and  useful  arts 
by  securing,  for  limited  times,  to  authors 
and  inventors,  the  exclusive  right  to  their 
respective  rights  and  discoveries,"  gave  no 
aucnority  to  Congress  to  enact  the  acts  of 
July  8,  1870,  and  of  August  14,  1876,  con- 
cerning trademarks,  and  those  acts  are  not 
valid  and  constitutional.  United  States  v. 
Steffens  (Trade-Mark  Cases)  100  U.  S.  82, 
U.  S.  82,  25 :  550 
Cited   In    South   Carolina   v.    Seymour    (United 

States  ex  rel.  South  Carolina  v.  Seymour) 
153  U.  S.  354.  38  L.  ed.  743,  14  Sup.  Ct. 
Rep.  871— Elgin  Nat.  Watch  Co.  v.  Illinois 
Watch  Case  Co,  179  U.  S.  670,  45  L.  ed. 
374.  21  Sup.  Ct.  Rep.  270— United  States  v. 
Roche,  1  McCrary,  386,  Fed.  Cas.  No.  16.180 
— Stachelberg  v.  Ponce,  23  Fed.  431— United 
States  V.  Braun,  39  Fed.  777— United  States 
V.  Koch,  3  L.U.A.  131.  40  Fed.  250— I'nited 
Statefl  V.  Loeb,  49  Fed.  637 — Levy  v.  Wnitt, 
56  Fed.  1017 — Hennossy  v.  Braunschweiger 
&  Co.  89  Fed.  666 — Sarrazin  v.  W.  R.  Irby 
Cigar  &  Tobacco  Co.  46  L.R.A.  548,  35  C.  C. 
A.  499.  93  Fed,  627—1  lllnols  Watch  Case  Co. 
V.  Elgin  Nat.  Watch  Co.  35  C.  C.  A.  239. 
94  F'cd.  669 — Brcnnan  v.  Eniery-Blid-Thayer 
T)rj -Goods  Co.  99  Fed.  973— Sol  chow  v.  Chaf- 
fee &  S.  Mfg.  Co.  132  Fed.  098— Einstein  v. 
Sawhlll.  2  App,  D.  C.  16 — United  States  ex 
rel.  Bronson  Co.  v.  Duell,  17  App.  I).  C.  475 
— Small  V.  Sanders,  118  Ind.  106,  20  N.  E. 
296 — Lacroix  v.  Escobal,  37  La.  Ann.  5.'?6 — 
Scannell  v,  Boston  Elev.  R.  Co.  176  Mass. 
173.  57  N.  E.  341— New  York  Consol.  Card 
Co.  V.  Union  Playing  Card  Co.  30  Hun,  617 
— Miller  v.  Blllington.  6  Pa.  Dist.  R.  330— 
C.  F.  Simmons  Medicine  Co.  v.  Mansfield 
Drug  Co.  93  Tenn.  102,  23  S.  W.  165. 

7.  The  fact  that  flour  marked  with  a  cer- 
tain brand  acquired  an  extensive  sale,  be- 
cause the  public  had  discovered  that  it 
might  be  relied  on  as  of  a  uniformly  me- 
ritorious quality,  demonstrates  that  the 
brand  deserves  protection.  Menondez  v. 
Holt,  128  U.  S.  514,  9  Sup.  Ct.  Rep.  143, 

32:  526 

Patented  articles. 

Right  to  Use  Word  "Patent"  as  Part 
of  Trademark,  see  infra,  14,  15. 

8.  AVhen  the  name  of  a  patented  article 
becomes  the  generic  designation  of  such  ar- 
ticle, on  the  expiration  of  the  patent,  the 
right  to  use  such  name  passes  to  the  public. 
Elgin  Nat.  Watch  Co.  v.  Illinois  Watch  Case 
Co.  179  U.  S.  665,  21  Sup.  Ct.  Rep.  270, 

45:  365 
CItfd  in   Warren  Featherbone  Co.  v.  American 
Featherbone  Co.  72  C,   C.  A.  574,   141   Fed. 
516. 

9.  One  who  has  manufactured  machines 
under  a  patent  is  entitled  to  the  good  will 


attaching  to  the  excellence  of  his  work  or 
the  development  of  his  patent,  so  that 
another,  using  the  manufacturer's  name  in 
making  similar  machines  after  the  expira- 
tion of  the  patent,  will  be  compelled  to  in- 
dicate that  they  are  made  by  himself. 
Singer  Mfg.  Co.  v.  June  Mfg.  Co.  163  U.  S. 
169,  16  Sup.  Ct.  Rep.  1002,  41:  118 

Cited  In  PI Usbury -Washburn  Flour  Mills  Co.  v. 
Eagle,  41  L.R.A.  173,  30  C.  C.  A.  406,  58 
U.  S.  App,  490,  86  Fed.  628— Walter  Baker 
&  Co.  V,  Baker,  87  Fed.  211 — Centaur  Co.  v. 
Killenberger,  87  Fed.  726 — Fairbanks  ▼.  Des 
Moines  Scale  &  Mfg.  Co.  96  Fed.  973 — Na- 
tional Starch  Mfg.  Co.  v.  Duryea,  41  C.  C. 
A.  245,  101  B^ed.  119— Rahtjen's  American 
Composition  Co.  v.  Ilolzapfel's  Composition 
Co.  41  C.  C.  A.  333,  101  Fed.  260— Lleblg's 
Extract  of  Meat  Co.  v.  Libby,  103  Fed.  89 — 
Shaver  ▼.  Heller  &  M.  Co.  65  L.R.A.  882, 
48  C.  C.  A.  53,  108  Fed.  826— Von  Faber 
v.  Faber,  J24  Fed,  612 — Van  Houten  v,  Hoo- 
ton  Cocoa  &  Chocolate  Co.  130  Fed,  605 — 
American  Waltham  Watch  Co.  v.  United 
States  Watch  Co.  173  Mass.  87,  43  L.R.A. 
830,  73  Am.  St.  Rep.  263,  53  N,  E.  141. 

10.  The  right  to  use  the  generic  name  of 
a  patented  article  in  every  form  passes  to 
the  public  with  the  dedication  resulting 
from  the  expiration  of  the  patent,  even  if 
the  name  is  the  surname  of  the  patentee  or 
original  manufacturer.  Singer  Mfg.  Co.  v. 
June  Mfg.  Co.  163  U.  S.  169.  16  Sup.  Ct. 
Rep.  1002,  41:  118 
Cited  In  Centaur  Co.  v.  Helnsfurter,  28  C.  C. 

A.  583,  56  U.  S.  App.  7,  84  Fed.  957— Cen- 
taur Co.  V.  Marshall,  92  Fed.  606 — Batchel- 
ler  ▼.  Thomson,  35  C.  C.  A.  537,  03  Fed.  664 
—Illinois  Watch  Case  Co.  v.  Elgin  Nat. 
Watch  Co.  35  C.  C.  A.  240,  04  Fed.  670— 
Adam  v.  Folger,  56  C.  C.  A.  544,  120  Fed. 
264— State  v.  Thierauf,  167  Mo.  441,  67  S. 
W.  292— Centaur  Co.  v.  Link,  62  N.  J.  Eq. 
148,  49  Atl.  828— .Taflfe  v.  Evans,  70  App. 
Div,  189,  75  N.  Y.  Supp.  257. 

11,  One  using  the  name  of  another  which 
has  become  the  generic  name  of  the  piitent- 
ed  article  on  which  the  patent  has  expired 
must  adopt  such  precautions  as  will  protect 
the  property  of  others  and  prevent  injury 
to  the  public  interest,  if  by  so  doing  no  sub* 
stantial  restriction  is  imposed  on  the  right 
of  freedom  of  use.  Singer  Mfg.  Co.  v.  .June 
Mfg.  Co.  163  U.  S.  169,  16  Sup,  Ct.  Kep. 
1002,  41:118 
Cited  In  Elgin  Nat.  Watch  Co.  v.  Illinois  Watch 

Case  Co.  179  T'.  S.  674,  45  L.  ed.  3S1.  21 
Sup.  Ct.  Rep.  270 — Duryea  v.  National  Starch 
Mfg.  Co.  25  C.  C.  A.  141,  45  U.  S.  App.  649, 
79  Fed.  652 — Deerlng  Harvester  Co.  v.  Whit- 
man V.  B.  Mfg.  Co.  86  Fed.  765 — Atwjiter 
v.  Castner,  32  C.  C.  A.  78,  50  U.  S.  App.  394, 
88  Fed.  64,'J— Stuart  v.  F.  G.  Stewart  Co.  33 
C.  C.  A.  483,  63  U.  S.  App.  561,  91  Fed. 
246 — Centaur  Co.  v.  Neathery.  34  C.  C.  A. 
126,  62  U.  S.  App.  557,  91  Fed.  900— Denni- 
son  Mfg.  Co.  V.  Thomas  Mfg.  Co.  94  Fed. 
662— Dadiriian  v.  Yacubian,  39  C.  C.  A.  328, 
98  Fed.  870— Fuller  v.  Iluflf,  51  L.R.A.  335, 
43  C.  C.  A.  456,  104  Fed.  144— Williams  v. 
Mitchell,    45   C.   C.   A.   268,    106   Vod.    171— 

B.  B.  Hill  Mfg.  Co.  V,  Sawyer  Boss  Mfg.  Co. 
112  Fed.  145— Liebig's  Extract  of  Meat  Co. 
V.  Walker,  115  Fed.  825 — Draper  v.  Skerrett, 
116  Fed.  208 — Computing  Scale  Co.  v.  Stand- 
ard Computing  Scale  Co.  55  C.  C.  A.  461,  118 
Fed.  067— Chickerlng  v.  Chlckering  &  Sons, 
56  C,  C.  A.  479,   120  Fed.  73 — Van  Houten 
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V.  Hooton  Cocoa  &  Chocolate  Co.  130  Fed. 
eo.*^— Scrlven  v.  North,  07  C.  C.  A.  361,  134 
Fed.  379— Plagg  Mfg.  Co.  v.  Ilolway,  178 
Mass.  91,  59  N.  E.  667. 

12.  After  the  expiration  of  a  patent  for 
an  embossed  periphery  on  a  spool  of  thread, 
the  public  has  the  same  right  to  use  it  as 
if  it  had  never  been  patented.  Coats  v. 
Merrick  Thread  Co.  149  U.  S.  562,  13  vSup. 
Ct.  Rep.  966,  37:  847 

13.  The  name  of  "Rahtjen's  Composition" 
for  paint  first  prepared  by  Rahtjen,  and 
which  was  for  years  covered  by  a  patent, 
becomes  common  property  after  the  expira- 
tion of  the  patent,  where  that  name  has 
always  been  given  to  the  article  and  is  the 
only  name  by  which  it  is  possible  to  de- 
scribe it.  Holzapfel's  Compositions  Co,  v. 
Rahtjen's  American  Composition  Co.  183  U. 

5.  1.  22  Sup.  Ct.  Rep.  6,  46:  49 
Cited  In  Llebig's  Extract  of  Meat  Co.  v.  Walk- 
er. 115  Fed.  827 — Adam  v.  Polger,  56  C.  C. 
A.  544,  120  Fed.  264 — Warren  Featherbone 
Co.  v.  American  Featherbone  Co.  141  Fed. 
51«. 

Trademark  Including  word  ''patented.** 

14.  No  right  to  a  trademark  which  in- 
cludes the  word  "patent"  and  which  de- 
scribes the  article  as  "patented**  can  arise 
when  there  is  and  has  been  no  patent;  nor 
is  the  claim  a  valid  one  for  the  other  words 
used,  where  it  is  based  upon  their  use  in 
connection  with  that  word.  Holzapfel's  Com- 
positions Co.  V.  Rahtjen's  American  Composi- 
tion Co.  183  U.  S.  1,  22  Sup.  Ct.  Rep.  6, 

46:  49 

15.  The  right  to  use  the  word  "patent" 
as  part  of  the  name  of  an  article  for  which 
a  patent  has  been  obtained  ceases  on  the 
expiration  of  the  patent.  Holzapfel's  Com- 
positions Co.  V.  Rahtjen's  American  Com- 
position Co.  183  U.  S.  1,  22  Sup.  Ct.  Rep. 

6,  •  46:  49 

Office  of  trademark. 

16.  The  oflice  of  a  trademark  is  to  point 
out  distinctively  the  origin  or  ownership  of 
the  article  to  which  it  is  affixed;  or,  in  other 
words,  to  give  notice  who  was  the  producer. 
Lawrence  ^Ifg.  Co.  v.  Tennessee  Mfg.  Co. 
138   U.  S.  537,   11   Sup.  Ct.  Rep.   396, 

34:  997 
Brown  Chemical  Co.  v.  Mever,  139  U.  S.  540, 

11   Sup.  (^t.  Rep.  625,   '  35:  247 

Goodvear's  India  Rubber  Glove  Mfg.  Co.  v. 

Goodyear  Rubber  Co.  128  U.  S.  598.  9  Sup. 

Ct.  Rep.  166,  32:  535 

Cited  in   Lawrence  Mfg.  Co.  v.  Tennessee  Mfg. 

Co.   138   U.   S.   r.47.   34   L.  ed.   1003,  11   Sup. 

rt.   Rep.   390— Cohimbia   Mill   Co.   v.    Alcorn, 

150  U.   S.  463,   37    L.   ed.   1146,    14    Sup.   Ct. 

Rep.    151— Wllmer  ▼.    Thomas,   74    Md.  490, 

13  L.R.A.  382.  22  Atl.  403. 

17.  The  objects  of  a  trademark  are  to  in- 
dicate the  origin  of  the  article,  to  assure 
the  public  that  they  are  procuring  the  genu- 
ine article,  and  to  secure  the  manufacturer 
against  the  substitution  and  sale  of  an  in- 
ferior and  different  article  as  his  product. 
Anioskeag  Mfg.  Co.  v.  Trainer,  101  U.  S.  51, 

25:  993 
Limited  in  American  Solid  Leather  Button  Co. 


y.   Anthony,    15   R.   I.   340.   2    Am.  St.  Rep. 
898,   5   Atl.   626. 
Distinguished  in  American  Solid  Leather  Button 
Co.  v.  Anthony,  15  R.  I.  340,  2  Am.  St.  Rop. 
898,   5   Atl.   626. 

Cited  In  Manhattan  Medicine  Co.  v.  Wood.  loS 
U.  S.  223,  27  L.  ed.  708.  2  Sup.  Ct.  Rep.  4:W 
— Hlggins  V.  Keuffel,  140  11.  S.  433,  35  L.  rd, 
472,  11  Sup.  Ct.  Rep.  731— Lawrence  Mfg 
Co.  v.  Tennessee  Mfg.  Co.  31  Fed.  783^- 
Jmproved  Fig  Syrup  Co.  y.  California  F\f 
Syrup  Co.  4  C.  C.  A.  266,  7  TJ  S.  App.  Sii^. 
54  Fed.  177— California  Fig  Syrup  Co.  v. 
Steams,  67  Fed.  1013— Fcder  v.  Benkert,  18 
C.  C.  A.  552,  44  U.  S.  App.  99,  70  Fed. 
616 — Investor  Pub.  Co.  v.  Dobinson,  72  Fed. 
608— Harper  y.  Holman,  84  Fed.  225— Deer- 
Ing  Harvester  Co.  v.  Whitman  &  B.  Mfg. 
Co.  33  C.  C.  A.  560,  62  U.  S.  App.  689.  91 
Fed.  378 — Dennison  Mfg.  Co.  v.  Thomas  Mfg. 
Co,  94  Fed.  656 — Ohio  Baking  Co.  y.  Nation- 
al Biscuit  Co.  62  C.  C.  A.  120,  127  Fed.  120 
— Dennison  Mfg.  Co.  Scharf  Tag,  Label  k 
Box  Co.  68  C.  C.  A.  266.  135  Fed.  628— 
Scott  v.  Standard  Oil  Co.  106  Ala.  490.  31 
L.R.A.  378,  19  So.  71— United  States  ex  «1. 
Bronson  Co.  y.  Duell,  17  App.  D.  C,  47a— 
N.  K.  Fairbank  Co.  v.  Swift  &  Co.  64  111. 
App.  491 — Mossier  v.  Jacobs,  66  111.  App.  575 
— State  y.  Hagen,  6  Ind.  App.  171,  33  N.  E. 
223— Metcalfe  v.  Brand,  86  Ky.  344,  9  Am. 
St.  Rep.  282,  5  S.  W.  773— Insurance  OH 
Tank  Co.  v.  Scott.  33  La.  Ann.  952.  39  Am. 
Rep.  286 — Handy  y.  Commander,  49  La.  Ann. 
1128,  22  So.  230— Symonds  v.  Jones,  82  Me. 
311,  8  L.R.A.  572.  17  Am.  St.  Rep.  485.  19 
Atl.  820 — Liggett  A  M.  Tobacco  Co.  v.  Sam 
Reid  Tobacco  Co.  104  Mo.  60.  24  Am.  St. 
Rep.  313,  15  S.  W.  843— Schneider  v.  Wil- 
liams, 44  N.  J.  Eq.  394,  14  Atl.  812— Uugh- 
man's  Appeal,  128  Pa.  19.  5  L.R.A.  601,  IS 
Atl.  415 — Alff  V.  Radam,  77  Tex.  540,  9  L 
R.A.  149,  19  Am.  St.  Rep.  792.  14  S.  W.  164. 


II.  What  May  Be. 

18.  A  trademark  may  consist  of  a  name, 
symbol,  figure,  letter,  form,  or  device,  if 
adopted  and  used  by  a  manufacturer  or  mer- 
chant in  order  to  designate  his  goods,  to 
distinguish  them  from  another's,  to  enable 
him  to  secure  such  profits  as  result  from  his 
reputation  for  skill,  industry,  and  fidelity. 
McLean  v.  Fleming,  96  U.  S.  245.  24:  828 
Cited  in  Columbia  Mill  Co.  y.  Alcorn,  150  U.  S. 

463,  37  L.  ed.  1146.  14  Sup.  Ct.  Rep.  151— 
Leidersdorf  y.  Flint,  8  Biss.  330,  Fed.  Cts. 
No.  8,219 — Lawrence  Mfg.  Co.  v.  Tennessee 
Mfg.  Co.  31  Fed.  783— Frost  y.  Rindskopf.  42 
Fed.  409 — Dennison  Mfg.  Co.  v.  Thomas  Mfg. 
Co.  94  Fed.  656 — Macmaban  Pharmacal  Co. 
V.  Denver  Chemical  Mfg.  Co.  61  C.  C.  A.  306. 
113  Fed.  472 — United  States  ex  rel.  Bron- 
son County  V.  Duell.  17  App.  D.  C.  475— 
J.  R.  Watkins  Medical  Co.  v.  Sands,  80  IfinB. 
92,  82  N.  W.  lion-  Leldersdorf  y.  Flint.  35 
Phlla.   Leg.   Int.   468. 

19.  Words  which  do  not.  in  and  of  them- 
selves, indicate  anything  in  the  nature  of 
origin,  manufacture,  or  ownership  of  an  ar- 
ticle, cannot  be  made  a  trademark.  Elgin 
Nat.  Watch  Co.  v.  Illinois  Watch  Case  &). 
179   U.   S.   665,   21   Sup.  Ct.  Rep.  270, 

45:  S» 

Cited  In  Howe  Scale  Co.  v.   Wyckoff,  Setmasf 

&  Benedict.  198  U.  S.  135.  49  L.  ed.  984,  95 
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Sup.  Ct.  Rep.  609 — Computing  Scale  Co.  ▼. 
Standard  Computing  Scale  Co.  55  C.  C.  A. 
4G1,  118  Fed.  967— W.  R.  Lynn  Shoe  Co.  v. 
Aiiburn-Lynn  Shoe  Co.  100  Me.  471.  4  L.R.A. 
(N.S.)  967,  62  Atl.  499— J.  R.  Watklns  Medi- 
cal Co.  V.  Sands,  83  Minn.  330.  86  N.  W. 
340 — Barrett  Chemical  Co.  v.  Stern,  176  N. 
Y.  30,  68  N.  E.  65— Pettes  v.  American 
Watchman'8  Clock  Co.  89  App.  Dlv.  347,  83 
N.  Y.  Supp.  900. 

Editorial  notes. 

[What  may  not  be  appropriated  as.  17 
X.R.A.  129. 

Acquisition  in  restricted  locality  notwith- 
-standing  use  in  other  places.  2 .  L.RA. 
<X.S.)   964. 

Right  to  protection  against  use  of  a  par- 
ticular numoer  by  a  competitor.  8  L.R.A. 
{X.S.)   1153.] 

Surnames. 

Transfer  of  Trademark  Bearing  Owner's 

Name,  see  infra,  42. 
Infringement  of,  see  infra,  58,  59,  65. 
See  also  supra,  10,  13. 

20.  Where  words  are  not  in  themselves  a 
trademark,  they  are  not  made  a  monopoly  by 
the  addition  of  the  proprietor's  name,  if 
another  by  the  same  name  is  entitled  to  use 
the  name  in  connection  with  his  preparation. 
Brown  Chemical  Co.  v.  Meyer,  139  U.  S.  540, 
11  Slip.  Ct  Rep.  625,         '  35:  247 

21.  An  ordinary  surname  cannot  be  ap- 
propriated as  a  trademark  by  any  one  person 
as  against  others  of  the  same  name  who  are 
u*«ing  it  for  a  legitimate  purpose;  although 
the  use  of  one's  own  name  may  be  restrained 
where  a  fraud  upon  another  is  intended,  or 
where  he  has  assigned  or  parted  with  his 
right  to  use  it.  Brown  Chemical  Co.  v. 
Meyer,  139  U.  S.  540,  11  Sup.  Ct.  Rep.  625, 

35:  247 

22.  One  has  no  right  to  appropriate  as  a 
trademark  a  sign  or  a  symbol,  or  a  name 
which,  from  the  nature  of  the  fact  it  is  used 
to  signify,  others  may  employ  with  equal 
truth,  and  therefore  have  an  equal  right  to 
•employ,  for  the  same  purpose.  Corbin  v. 
Gould.  133  U.  S.  308,  10  Sup.  Ct.  Rep.  312. 

33:  611 
Cited  In  Lawrence  Mfg.  Co.  v.  Tennessee  Mfg. 
Co.  l.'JS  U.  S.  547,  M  L.  ed.  1003.  11  Sup. 
Ct.  Rop.  396 — Columbia  Mill  Co.  v.  Alcorn, 
ir»0  U.  S.  463.  37  L.  ed.  1146,  14  Sup.  Ct. 
Rep.  151 — Ignited  States  ex  rel.  Bron.son  Co. 
V.  Duell.  17  App.  D.  C.  47r — Grand  Lodge. 
A.  O.  U.  W.  V.  Graham.  96  Iowa,  610.  31 
L.R.A.  139.  65  N.  W.  837 — Gessler  v.  Grleb, 
SO  Wis.  27,  27  Am.  St.  Rep.  20,  48  N.  W. 
1098. 

<—  Editorial  notes. 

In  proper  name.  34:  997;  40:  155 

[Limitation    of    right   to    use   one's    own 

name  as  trade  mark.     1  L.R.A.(N.S.)   660.] 

<sc^graphlcal  names. 

Registration  of,  see  infra,  90. 

23.  A  trademark  cannot  consist  of  words 
in  common  use  as  designating  locality,  seo- 
iion,  or  region  of  country.     Columbia  Mill 


Co.  y.   Alcorn,  150  U.  S.  460,  14   Sup.  Ct. 
Rep.  151,  37:  1144 

Cited  In  Elgin  Nat.  Watch  Co.  v.  Illinois  Watch 
Case  Co.  179  U.  S.  673,  45  L.  ed.  379.  21  Sup. 
Ct.  Rep.  270— I^vy  ▼.  Waltt,  25  L.R.A.  191, 
10  C.  C.  A.  228,  21  U.  S.  App.  394,  61  Fed. 
1008 — Plllsbury  v.  Plllsbury-Washburn  Flour 
Mills  Co.  12  C.  C.  A.  441,  24  U.  S.  App.  395, 

64  Fed.  850— Hoyt  v.  J.  T.  Lovett  Co.  31  L. 
R.A.  45,  17  C.  C.  A.  653,  39  U.  S.  App.  1, 
71  Fed.  174 — J.  &  P.  Baltz  Brewing  Co.  ▼. 
Kalserbrauerel.  B.  &  Co.  20  C.  C.  A.  404,  39 
U.  S.  App.  229,  74  Fed.  224— Morgan  Kn- 
velope  Co.  ▼.  Walton,  82  Fed.  470 — Ray- 
mond V.  Royal  Baking-Powder  Co.  29  C.  C. 
A.  250,  55  U.  S.  App.  575,  85  Fed.  236— 
Morgan  Envelope  Co.  v.  Walton,  30  C.  C.  A. 
385,  58  U.  S.  App.  30.  86  Fed.  607— Pllls- 
bury-Washburn Flour  Mills  Co.  v.  Eagle,  41 
L.R.A.  170,  30  C.  C.  A.  402.  58  U.  S.  App. 
490,  86  Fed.  623 — Deerlng  Harvester  Co.  v. 
Whitman  &  B.  Mfg.  Co.  86  Fed.  765 — Coff- 
man  v.  Castner,  31  C.  C.  A.  59,  59  U.  S.  App. 
35,  87  Fed.  461— Atwater  v.  Castner.  32  C. 
C.  A.  78,  50  U.  S.  App.  394,  88  Fed.  643— 
Colgate  V.  Adams,  88  Fed.  200 — Deerlng  Har- 
vester Co.  V.  Whitman  &  B.  Mfg.  Co.  33  C. 
C.  A.  560.  62  U.  S.  App.  689,  91  Fed.  378— 
Illinois  Watch-Case  Co.  v.  Elgin  Nat.  Watch 
Co.  35  C.  C.  A.  239,  94  Fed.  669— Continental 
Ins.  Co.  V.  Continental  Fire  Asso.  96  Fed. 
848 — Church  &  D.  Co.  v.  Russ.  99  Fed.  278 — 
Continental  Ins.  Co.  v.  Continental  Fire  Asso. 
41  C.  C.  A.  328,  101  Fed.  257— Welsbach 
Light  Co.  V.  Adam.  107  Fed.  465— Weyman 
V.  Soderberg,  108  f'ed.  67 — Brennan  v.  Em- 
ery-Blrd-Thayer  Dry-Goods  Co.  47  C.  C.  A. 
535,  108  Fed.  627— Shaver  v.  Heller  A  M.  Co. 

65  L.R.A.  882.  48  C.  C,  A.  53,  108  Fed.  826 — 
Computing  Scale  Co.  v.  Standard  Computing 
Scale  Co.  55  C.  C.  A.  461,  118  Fed.  967 — 
Allen  B.  Wrisley  Co.  v.  Iowa  Soap  Co.  122 
Fed.  797 — Dover  Stamping  Co.  v.  Fellows, 
163  Mass.  197,  28  L.R.A.  449.  47  Am.  St. 
Rep.  448,  40  N.  E.  105 — J.  R.  Watklns  Med- 
ical Co.  V.  Sands.  83  Minn.  330.  8P  N.  W.  340 
— Clinton  Metallc  Paint  Co.  ▼.  New  York  Ml-- 
tallc  Paint  Co.  23  Misc.  71,  50  N.  Y.  Supp. 
437. 

24.  One  has  no  right  to  appropriate  geo- 
graphical names  as  a  trademark,  so  as  to 
restrain  other  producers  of  similar  products, 
in  the  same  place,  from  the  use  of  those 
words  in  describing  their  goods.  Delaware 
&  H.  Canal  Co.  v.  Clark,  13  Wall.  311, 

20:  581 
DUtinguished  In   Gebble  v.   Stitt,  82  Hun,   97, 

31  N.  Y.  Supp.  102. 
Cited  In  Corbin  v.  Gould,  133  U.  S.  314,  33  L. 
ed.  613.  10  Sup.  Ct.  Rep.  312— Elgin  Nat. 
Watch  Co.  V.  Illinois  Watch  Case  Co.  179 
U.  S.  673,  45  L.  ed.  379,  21  Sup.  Ct.  Rep. 
270 — Burton  v.  Stratton,  12  Fed.  700 — An- 
heuser-Busch Brewing  Asso.  v.  Plza,  23 
Blatchf.  246.  24  Fed.  150 — Luytles  v.  Hol- 
lendeer.  30  Fed.  63,S — Estes  v.  Worthlngton, 
31  Fed.  15C — Brown  Chemical  Co.  v.  Myer, 
31  Fed.  454 — Genesee  Salt  Co.  v.  Bumap,  67 
Fed.  535 — Investor  Pub.  Co.  v.  Dobinson.  72 
Fed.  608 — Dadlrrlan  v.  Yacublan,  72  Fed. 
1014 — California  Fig  Syrup  Co.  v.  Frederick 
Stearns  &  Co.  33  L.R.A.  58.  20  CCA.  25, 
43  i:.  S.  App.  234,  73  Fed.  815 — Genesee 
Salt  Co.  V.  Bumap.  20  C  C  A.  30,  43  U. 
S.  App.  243.  73  Fed.  821 — Centaur  Co.  v. 
Helnsfurter,  28  C  C  A.  584.  56  U.  S.  App. 
7,  84  Fed.  958 — Plllsbury -Washburn  Flour 
Mills  Co.  V.  Eagle.  41  L.R.A.  106.  30  C  C 
A.  395.  58  U.  S.  App.  490.  86  Fed.  617— 
Coffman  v.  Castner.  31   C  C  A.  57.  59  U.  S. 
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A  pp.  35,  87  Fed.  460 — Atwater  v.  Castner, 
32  C.  C.  A.  78,  50  U.  S.  App.  394,  88  Fed. 
643 — Dadirrlan  v.  Yacublan,  90  Fed.  813 — 
Denoison  Mfg.  Co.  t.  Thomas  Mfg.  Co.  94 
Fed.  657 — Illinois  Watch-Case  Co.  v.  Elgin 
Nat.  Watch  Co.  35  C.  C.  A.  239,  94  Fed. 
669 — American  Washboard  Co.  v.  Saginaw 
Mfg.  Co.  50  L.R.A.  612,  43  C.  C.  A.  234,  103 
Fed.  282 — La  Rebiibliqne  Francalse  v.  Sara- 
toga Vichy  Springs  Co.  65  L.R.A.  831,  46 
C.  C.  A.  420,  107  Fed.  461 — Brennan  v.  Km- 
ery-Blrd-Thayer  Dry-Goods  Co.  47  C.  C.  A. 
534,  108  Fed.  627— Shaver  v.  Heller  &  M. 
Co.  65  L.R.A.  882,  48  C.  C.  A.  53.  108  Fed. 
826 — Draper  v.  Skerrett,  116  Fed.  208 — 
Allen  B.  Wrisley  Co.  ▼.  Iowa  Soap  Co.  122 
Fed.  797— Uygeia  Distilled  Water  Co.  ▼.  Hy- 
geia  Ice  Co.  72  Conn.  663,  49  L.R.A.  151, 
45  Atl.  957 — United  States  ex  rel.  Bronson 
Co.  V.  Duell,  17  App.  D.  C.  475 — El  Modelo 
Cigar  Mfg.  Co.  v.  Gato,  25  Fla.  909,  6 
L.R.A.  827,  7  So.  23 — Larrabee  v.  Lewis,  67 
Ga.  563,  44  Am.  Rep.  735 — Bolander  v.  Peter- 
son, 35  III.  App.  558 — Industrial  Mut.  De- 
posit Co.  y.  Central  Mut.  Deposit  Co.  112 
Ky.  940,  66  S.  W.  1032— St.  Louis  Piano  Mfg. 
Co.  V.  Merkel,  1  Mo.  App.  311 — Potter  v.  Mc- 
pherson, 21  Hun,  567 — Re  United  States 
Mortg.  Co.  83  Hun,  578,  32  N.  Y.  Supp.  11 
— Cahn  ▼.  Hoffman  House,  7  Misc.  462,  28 
N.  Y.  Supp.  388— Clinton  Metalic  Paint  Co. 
T.  New  York  Metalic  Paint  Co.  23  Misc.  70, 
50  N.  Y.  Supp.  437— Cohn  v.  Reynolds,  26 
Misc.  474,  57  N.  Y.  Supp.  469— Koehler  v. 
Sanders,  122  N.  Y.  74,  9  L.R.A.  578,  25  N. 
E.  235 — Cooke  &  C.  Co:  ▼.  Miller,  169  N.  Y. 
478,  62  N.  E.  582— Glendon  Iron  Co.  v.  Uh- 
ler,  75  Pa.  470,  15  Am.  Rep.  599— Laugh- 
man's  Appeal,  128  Pa.  19,  5  L.R.A.  601,  18 
Atl.  415 — ^Piper  v.  Laughman,  128  Pa.  19,  5 
L.R.A.  601,  18  Atl.  415— Telephone  Mfg. 
Co.  V.  Sumter  Teleph.  Mfg.  Co.  63  S.  C.  347, 
41  S.  E.  322 — C.  F.  Simmons  Medicine  Co.  v. 
Mansfield  Drug  Co.  93  Tenn.  85,  23  S.  W.  165 
—Dunbar  v.  Glenn,  42  Wis.  135,  24  Am. 
Rep.  395— Marshall  v.  Pinkham.  52  Wis.  578, 
38  Am.  Rep.  756,  9  N.  W.  615 — Sapp  v.  New 
York  Dental  Parlors,  4  Lack.  Legal  News,  118 
— Clark  &  S.  Co.  ▼.  Scott,  4  Lack.  Legal 
News,   163. 

25.  A  company  has  not  an  exclusive  right 
to  the  use  of  the  words  "Lackawanna  Coal** 
as  a  distinctive  name  or  trademark  for  the 
coal  mined  by  it.  Delaware  &  H.  Canal  Co. 
V.  Clark,  13  Wall.  311,  20:  581 

26.  The  enhancement  of  the  reputation  of 
coal  from  a  certain  field  by  the  careful  in- 
spection and  grading  thereof  by  the  selling 
agents,  who  sell  it  under  the  name  of  the 
place  where  it  is  mined,  gives  them  no  ex- 
clusive right  to  such  name  as  a  trademark. 
Castner  v.  Coffman,  178  U.  S.  168,  20  Sup. 
Ct.  Rep.  842,  44:  1021 

27.  The  use  of  the  name  "Pocahontas 
Coal"  by  the  selling  agents  for  the  owners 
of  coal  mined  at  or  near  a  town  called  Poca- 
hontas will  not  create  an  exclusive  right  in 
such  agents  to  the  use  of  the  name  for  all 
the  coal  from  that  field,  or  deprive  the  mine 
owners  of  the  right  to  use  the  same  name. 
Castner  v.  Coffman,  178  U.  S.  168,  20  Sup. 
Ct.  Rep.  842,  44:  1021 

28.  The  word  "Columbia"  is  not  the  sub- 
ject of  exclusive  use  as  a  trademark.  Co- 
lumbia Mill  Co.  V.  Alcorn,  150  U.  S.  460. 
14  Sup.  Ct.  Rep.  151,  37:  1144 


t .  Editorial  note. 

In  geographical  name. 


45:  36S 


Descriptive  names,  terms,  etc. 

Abandonment  of  Trademark,  see  infra,. 

V. 
Infringement  of,  see  infra,  56,  62-65. 
Defense  in  Action  for  Inifringement  of,. 

see  infra,  78. 
See  also  supra,  8,  10,  11,  13. 

29.  A  generic,  or  merely  descriptive,  name 
of  an  article,  cannot  be  employed  as  a  trade- 
mark, which  would  give  the  manufacturer  a 
monopoly  in  the  sale  of  any  goods  other 
than  those  manufactured  by  him.  Drlaware 
&  H.  Canal  Co.  v.  Clark,  13  Wall.  311, 

20:581 
Cited  In  McLean  ▼.  Fleming.  96  U.  S.  254.  24 
L.  ed.  832 — Amoskeag  Mfg.  Co.  v.  Trainer, 
101  U.  S.  54,  25  L.  ed.  994 — Goodyears  In- 
dia Rubber  Glove  Mfg.  Co.  v.  Goodyear  Rob- 
ber Co.  128  U.  S.  603,  32  L.  ed.  537.  9  Sup. 
Ct.  Rep.  166 — Lawrence  Mfg.  Co.  v.  Tennes- 
see Mfg.  Co.  138  U.  S.  546,  34  L.  ed.  1003. 
11  Sup.  Ct.  Rep.  396 — Brown  Chemical  Co. 
V.  Meyer,  139  U.  S.  542,  35  L.  ed.  248.  11 
Sup.  Ct.  Rep.  625 — Columbia  Mill  Co.  t.  Al- 
corn, 150  U.  S.  463,  37  L.  ed.  1146,  14 
Sup.  Ct.  Rep.  151 — Filkins  v.  Blackman.  U 
Blatchf.  444,  Fed.  Cas.  No.  4,786— Kinney 
V.  Allen,  1  Hughes.  112,  Fed.  Cas.  No.  7.82ft 
—Smith  V.  Reynolds,  10  Blatchf.  105,  Fe<L 
Cas.  No.  13,098 — Pepper  v.  Labrot,  8  Fed. 
40 — Humphreys's  Specific  Homeopathic  Medi- 
cine Co.  V.  Wenz,  14  Fed.  253 — Gray  t. 
Taper-Sleeve  Pulley  Works,  18  Fed.  440- 
WUcox  &  G.  Sewlng-Mach.  Co.  v.  Glbbens 
Frame,  21  Blatchf.  434,  17  Fed.  6i!r> - 
Stachelberg  v.  Ponce,  23  Fed.  431— I'ratt 
Mfg.  Co.  V.  Astral  Ref.  Co.  27  Fed.  494— 
Lawrence  Mfg.  Co.  v.  Tennessee  Mfg.  Co.  31 
Fed.  783 — Rumford  Chemical  Works  v.  Mnth. 
1  L.R.A.  48,  35  Fed.  529 — Coleman  v.  FlaveL 
40  Fed.  856 — L.  H.  Harris  Drug  Co.  t. 
Stucky,  46  Fed.  625— Celluloid  Mfg.  Co.  t. 
Read,  47  Fed.  714 — La  Republlque  Francaisc 
v.  Schultz,  57  Fed.  40 — Humphreys  Home- 
opathic Medicine  Co.  v.  Hilton.  60  Fed.  7r»S  - 
California  Fig  Syrup  Co.  v.  Stearns,  67  Fed. 
1011 — Kaiserbrauerel.  B.  &  Co.  v.  J.  &  P- 
Baltz  Brewing  Co.  71  Fed.  696 — Dennfwn 
Mfg.  Co.  V.  .Thomas  Mfg.  Co.  94  F^-d. 
657 — Dennison  Mfg.  Co.  y.  Scharf  Tap. 
Label  &  Box  Co.  68  C.  C.  A.  266,  13.> 
Fed.    628— Schmidt  v.    Brleg.    100   Cal.  678,. 

22  L.R.A.  792,  35  Pac.  623— El  Modello  Cigar 
Mfg.  Co.  V.  Gato,  25  Fla.  909.  6  L.R.A.  827. 

23  Am.  St.  Rep.  637,  7  So.  23— Ball  t.  SI<^ 
gel,  116  ni.  143,  56  Am.  Rep.  767,  4  N.  K. 
667— Bolander  v.  Peterson,  136  111.  219.  H 
L.R.A.  351,  26  N.  E.  603 — Metcalfe  v.  Brand. 
86  Ky.  346,  9  Am.  St.  Rep.  282,  5  S.  W.  77a 
— Symonds  v.  Jones.  82  Me.  311,  8  L.R.A. 
572,  17  Am.  St.  Rep.  485.  19  Atl.  820— 
Lawrence  Mfg.  Co.  v.  Lowell  Hosiery  MllN. 
129  Mass.  326,  37  Am.  Rep.  362— CUtr 
Makers'  Protective  Union  No.  98  v.  Conhaiin, 
40  Minn.  246,  3  L.R.A.  128.  12  Am.  St.  Rep. 
726,  41  N.  W.  943— Watklns  v.  Landon.  ^2 
Minn.  394,  19  L.R.A.  239,  38  Am.  St.  Rep. 
560,  54  N.  W.  193— Electro-Silicon  Co.  r. 
Hazard.  29  Hun.  376— Slegert  v.  Abbott.  72 
Hun,  245,  25  N.  Y.  Supp.  590 — Caswell  t. 
Davis,  58  N.  Y.  235,  17  Am.  Rep.  23:V- 
Selchow  V.  Baker,  93  N.  Y.  68,  45  Am.  Rpp- 
169 — AlfT  V.  Radam,  77  Tex.  540,  9  L.R  A. 
150,  19  Am.  St,  Rep.  792,  14  8.  W.  164. 

30.  A  right  to  the  exclusive  use  of  words, 
letters,  or  symbols,  to  indicate  merely  the 
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quality  of  the  goods  to  which  they  are  af- 
fixed, cannot  be  acquired.  Amoskeag  Mfg. 
Co.  V.  Trainer,  101  U.  S.  51,  25:  993 

Lawrence  Mfg.  Co.  v.  Tennessee  Mfg.  Go.  138 
U.  S.  537,  11  Sup.  Ct.  Rep.  396,  34:  997 
Distinguished  in  Lawrence  Mfg.  Co.  v.  Lowell 
Hosiery  Mills,  129  Mass.  326,  37  Am.  Rep. 
.362. 
Cited  in  Menendex  ▼.  Holt,  128  U.  S.  520,  32 
L.  ed.  528,  9  Sup.  Ct.  Rep.  143 — Goodyear's 
India  Rubber  Glove  Mfg.  Co.  ▼.  Goodyear 
Rubber  Co.  128  U.  S.  604,  32  L.  ed.  537, 
9  Sup.  Ct.  Rep.  166 — Lawrence  Mfg.  Co.  y. 
Tennessee  Mfg.  Co.  188  U.  S.  547.  34  L.  ed. 
1003,  11  Sup.  Ct.  Rep.  306 — Lawrence  Mfg. 
Co.  ▼.  JanesvUle  Cotton  Mills,  138  U.  S.  559. 
34  L.  ed.  1008,  11  Sup.  Ct.  Rep.  402— Brown 
Chemical  Co.  ▼.  Meyer,  139  U.  S.  542,  35 
L.  ed.  248,  11  Sup.  Ct.  Rep.  625— Coats  ▼. 
Merrick  Thread  Co.  149  TJ.  S.  572,  37  L.  ed. 
852,  13  Sup.  Ct.  Rep.  966 — Columbia  Mill 
Co.  V.  Alcorn,  150  U.  S.  463,  37  L.  ed.  1146, 
14  Sup.  Ct.  Rep.  151— Singer  Mfg.  Co.  v. 
Stanage,  2  McCrary,  512,  6  Fed.  279— Bur- 
ton ▼.  Stratton,  12  Fed,  700 — Shaw  Stocking 
Co.  V.  Mack,  21  Blatchf.  6,  12  Fed.  711— 
Wilcox  &  G.  Sewlng-Mach.  Co.  v.  Gibbens 
Frame,  21  Blatchf.  434,  17  Fed.  625— Pratt 
Mfg.  Co.  V.  Astral  Ref.  Co.  27  Fed.  495— 
Brown  Chemical  Co.  v.  Myer,  31  Fed.  454— 
I'oats  ▼.  Merrick  Thread  Co.  1  L.R.A.  617, 
H6  Fed.  325 — L.  H.  Harris  Drug  Co.  v. 
Stucky,  46  Fed.  •  625 — Improved  Fig  Syrup 
Co.  ▼.  California  Fig  Syrup  Co.  4  C.  C.  A. 
266,  7  U.  S.  App.  588,  54  Fed.  177— Hum- 
phreys Homeopathic  Medicine  Co.  ▼.  Hilton, 
60  Fed.  758 — Bennett  v.  McKlnley,  13  O. 
i\  A.  26,  26  U.  S.  App.  406,  65  Fed.  506— 
California  Fig  Syrup  Co.  v.  Frederick  Stearns 
&  Co.  33  L.R.A.  58,  20  C.  C.  A.  25,  43  U.  S. 
App.  2.^4,  73  Fed.  815— Doerlng  Harvester 
Co.  T.  Whitman  &  B.  Mfg.  Co.  86  Fed.  765 — 
Deering  Harvester  Co.  v.  Whitman  &  B.  Mfg. 
Co.  33.  C.  C.  A.  560,  62  U.  S.  App.  689,  91 
Fed.  379 — ^Proctor  &  G.  Co.  v.  Globe  Ref. 
Co.  34  CCA.  408,  92  Fed.  361— Denni- 
son  Mfg.  Co.  V.  Thomas  Mfg.  Co.  94  Fed. 
657 — Dennison  Mfg.  Co.  v.  Thomas  Mfj?.  Co. 
94  Fed.  658 — Brcnnan  v.  Emery-Blrd-Tliayer 
Dry-Goods  Co.  99  Fed.  976 — American  Wash- 
board Co,  V.  Saginaw  Mfg.  Co.  50  L.R.A. 
612,  43  C  C  A.  234.  103  Fed.  282— Shaver 
V.  Heller  &  M.  Co.  65  L.R.A.  88.5.  48  T.  C.  A. 
59,  108  Fed.  832 — Searle  &  H.  Co.  v.  Warner, 
50  C.  C  A.  323,  112  Fed.  676 — Draper  v. 
Skerrett,  116  Fed.  208— Vacuum  Oil  Co.  v. 
cnimaz  Ref.  Co.  56  C  C  A.  92,  120  Fed.  256 
— Allen  B.  Wrialey  Co.  v.  Iowa  Soap  Co.  122 
F>d.  797 — Scott  V.  Standard  Oil  Co.  106  Ala. 
487,  31  L.R.A.  377,  19  So.  71— Schmidt  ▼. 
Brieg,  100  Cal.  678,  22  L.R.A.  792,  35  Pac. 
623 — Hygela  Distilled  Water  Co.  v.  Hygeia 
Ice  Co.  70  Conn.  533,  40  Atl..  534 — Hygeia 
Distilled  Water  Co.  v.  Hygeia  Ice  Co.  72 
Conn.  653.  49  L.R.A.  151,  45  Atl.  957— 
United  States  ex  rel.  Bronson  Co.  v.  Duell, 
17  App.  D.  C  476— Ball  v.  Siegel,  116  111. 
143,  56  Am.*Rep.  767,  4  N.  E.  667— Metcalfe 
T.  Brand,  86  Ky.  344.  9  Am.  St.  Rep.  282.  5 
S.  W.  773 — Oakes  v.  St.  Louis  Candv  Co.  146 
Mo.  399,  48  S.  W.  467— People  v.  Fisher,  50 
Hun,  558,  3  N.  Y.  Supp.  786 — Kinney  Tobac- 
co Co.  V.  Mailer,  53  Hun.  342,  6  N.  Y.  Supp. 
389— Stokes  v.  Allen.  56  Hun,  529,  9  N.  Y. 
Supp.  846 — Cahn  v.  Hoffman  Hou.sc,  7  Misc. 
462,  28  N.  Y.  Supp.  388— Koehler  v.  Sanders, 
122  N.  Y.  73,  0  .  '».A.  578.  25  N.  K.  2.S5— 
Royal  Baking  Powder  Co.  v.  Sherrell,  93  N. 
Y.  334,  45  Am.  Rep.  229— Cooke  &  C.  Co.  v. 
Miller.  169  N.  Y.  478.  62  N.  E.  582— 
lAughman's   Appeal,    128    Pa.    19,    5    L.R.A. 


601,  18  Atl.  415— Gessler  v.  Grieb,  80  Wla 
27,  27  Am.  St  Rep.  20,  48  N.  W.  1098. 

31.  If  the  primary  object  of  a  trademark 
be  to  indicate  origin  or  ownership^  the 
mere  fact  that  the  article  has  obtained  such 
a  wide  sale  that  it  has  also  become  in- 
dicative of  quality  is  not  of  itself  sufficient 
to  debar  the  owner  from  protection  and 
make  it  the  common  property  of  the  trade. 
Lawrence  Mfg.  Co.  v.  Tennessee  Mfg.  Co. 
138   U.  S.  537,  11  Sup.  Ct.  Rep.  396, 

34:  997 

32.  If  a  device,  mark,  or  symbol  was 
adopted  or  placed  upon  an  article  for  the 
purpose  of  identifying  its  class,  grade,  style^ 
or  quality,  or  for  any  purpose  other  than  a 
reference  to  or  indication  of  its  ownership, 
it  cannot  be  sustained  as  a  valid  trademark. 
Columbia  Mill  Co.  v.  Alcorn,  150  U.  S.  460, 
14  Sup.  Ct.  Rep.  151,  37:  1144 
Cited  in  Beadieston  v.  Cooke  Brewing  Co.  20 

C  C  A.  406,  46  U.  S.  App.  18,  74  Fed.  231 
— Raymond  v.  Royal  Baking-Powder  Co.  29 
C  C  A.  250,  55  n.  S.  App.  575,  85  Fed. 
235 — Devlin  v.  McLeod,  135  Fed.  165— Den- 
nison  Mfg.  Co.  v.  Scharf  Tag,  Label  &  Box 
Co.  68  C.  C  A.  266,  135  Fed.  628— Regis 
V.  Jaynes,  185  Mass.  460,  70  N.  E.  480 — 
Barrett  Chemical  Co.  v.  Stern,  176  N.  Y. 
30,  68  N.  E.  65. 

33.  Names  which  are  descriptive  of  a  class 
of  goods  cannot  be  adopted  as  trademarks, 
and  be  thereby  appropriated  to  the  exclusive 
right  of  anyone-  The  addition  of  the  word 
"company"  to  the  name  does  not  create  any 
exclusive  right  to  the  use  of  such  name. 
Goodyear's  India  Rubber  Glove  Mfg.  Co.  v. 
Goodyear  Rubber  Co.  128  U.  S.  598,  9  Sup. 
Ct.  Rep.  166,  32:  535 
Cited  In  Corbin  v.  Gould,  133  U.  S.  314,  33  L. 

ed.  613,  10  Sup.  Ct.  Rep.  312 — Brown  Chem 
leal  Co.  V.  Meyer.  139  U.  S.  542.  35  L.  ed. 
248.  11  Sup.  Ct.  Rep.  625— Columbia  Mill 
Co.  V.  Alcorn,  150  U.  S.  463,  37  L.  ed.  1146, 
14  Sup.  Ct.  Rep.  151 — California  Fig  Syrup 
Co,  V.  Stearns,  67  Fed.  1011 — Investor  Pub. 
Co.  V.  Doblnson.  72  Fed.  608 — Lamont  v. 
Leedy,  88  Fed.  73 — Dennison  Mfg.  Co.  v. 
Thomas  Mfg.  Co.  94  Fed.  656 — Continental 
Ins.  Co.  V.  Continental  Fire  Asso.  96  Fed. 
848 — Fuller  v.  Huff,  90  Fed.  439 — Brennan 
V.  Emery-Blrd-Thayer  Dry  Goods  Co.  90  Fed. 
976 — United  States  ex  rel.  Bronson  Co.  v. 
Duell,  17  App.  D.  C.  475 — International  Com- 
mittee, Y.  W.  C.  A.  V.  Young  Women's 
ChrlBtlan  Asso.  194  111.  202,  56  L.R.A.  892, 
62  N.  E.  551 — Symonds  v.  JoncB,  82  Me.  311, 
8  L.R.A.  572,  17  Am.  St.  Rep.  485,  19  Atl. 
820 — Chadwlck  v.  Covell,  151  Mass.  195,  6 
L.R.A.  842.  21  Am.  St.  Rep.  442,  23  N.  B. 
1068 — New  England  Awl  &  Needle  Co.  v. 
Marlborough  Awl  &  Needle  Co.  168  Mass. 
155.  60  Am.  St.  Rep.  377,  46  N.  E.  386— 
J.  R.  Watklns  Medical  Co.  ▼.  Sands.  83 
Minn.  330,  86  N.  W.  340— Cahn  v.  Hoffman 
House,  7  Misc.  462,  28  N.  Y.  Supp.  388— 
Armlngton  v.  Palmer,  21  R.  I.  116,  43  L. 
R.A.  100,  79  Am.  St.  Rep.  786,  42  Atl.  308 
—Gessler  v.  (^Srieb,  80  Wis.  27,  27  Am.  St. 
Rep.  20,  48  N.  W.  1098. 

34.  The  designation  '*Goodycar  Rubber 
Company,"  not  being  subject  to  exclusive  ap- 
propriation, any  use  of  terms  of  similar  im- 
port, or  any  abbreviations  of  them,  must  be 
alike  free  to  all  persons.    (5oody ear's  Indifi 
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Rubber  Glove  Mfg.  Co.  v.  Goodyear  Rubber 
Co.  128  U.  S.  598,  9  Sup.  Ct.  Rep.  166, 

32:  535 
Cited  fn  Hohner  v.  Gratz,  52  Fed.  872 — Put- 
nam Nail  Co.  V.  Ausabl^  Horsenail  Co.  53 
Fed.  393 — Symonds  v.  Jonen,  82  Me.  311, 
8  L.R.A.  572,  17  Am.  St.  Rep.  485,  119  Atl. 
820. 

35.  The  words  "Goodyear  Rubber,"  being 
deacriptive  of  well-known  classes  of  goods 
produced  by  the  process  known  as  Good- 
jear's  invention,  the  name  of  Goodyear  Rub- 
ber Company  is  not  one  capable  of  exclusive 
appropriation.  Goodyear's  India  Rubber 
Glove  Mfg.  Co.  V.  Goodvear  Rubber  Co. 
128    r.    S.   598,   9   Sup.   Ct.   Rep.   166, 

32:  535 
<Ht€d  in  Knoedler  v.  (Slaeozer,  20  L.R.A.  736, 
5  C.  C.  A.  300,  14  U.  S.  App.  336,  55  Fed. 
800 — (Continental  Ins.  Co.  v.  Continental  Fire 
Asso.  41  C.  C.  A.  327.  101  Fed.  256— Chad- 
wick  V.  Covell,  151  Mass.  195,  6  L.R.A.  842, 
21  Am.  St.  Rep.  442,  23  N.  E.  1068— Wil- 
liams V.  Farrand,  88  Mich.  493,  14  L.R.A. 
168,  50  N.  W.  446~York  Card  &  Paper  Co. 
T.  York  Wall  Paper  Co.  4  Pa.  Dist.  R.  129, 
15  Pa.  Co.   Ct.  556,  35  W.  N.  C.  575. 

36.  The  letters  "LL"  placed  upon  sheet- 
ings, which  only  indicate  grade,  class,  or 
quality,  and  not  origin,  ownership,  or  manu- 
facture, cannot  be  upheld  as  a  trademark. 
Lawrence  Mfg.  Co.  v.  Tennessee  Mfg.  Co. 
138   U.  S.  537,  11  Sup.  Ct.  Rep.  396. 

34:  997 

37.  Neither  the  words  "Best  Six  Cord" 
nor  "200  Yds.,"  are  capable  of  exclusive 
appropriation,  as  they  are  descriptive  and 
indicative  only  of  quality  and  length  of 
thread.  Coats  v.  Merrick  Thread  Co.  149 
V.  S.  562,  13  Sup.  Ct.  Rep.  966,  37:  847 
Cited   In  Deerlng  Harvester  Co.   v.  Whitman  & 

B.  Mfg.  Co.  86  Fed.  765— Dennlson  Mfg.  Co. 
V.  Thomas  Mfg.  Co.  94  Fed.  057 — Searle  & 
H.  Co.  V.  Warner.  50  C.  C.  A.  323.  112  Fed. 
676— Devlin  v.  McLeod,  135  Fed.  165— Den- 
nlson Mfg.  Co.  V.  Scharf  Tag,  Label  &  Box 
Co.  68  C.  C.  A.  273,  l.^n  Fed.  635 — Diamond 
Match  Co.  V.  Safflnaw  Match  Co.  74  C.  C.  A. 
61,  142  Fed.  729— Woodcock  v.  Guy,  33 
Wash.  240,  74  Pac.  358. 


38.  The  words  "iron  bitters'*  are  indica- 
tive of  the  ingredients,  characteristics,  and 
purposes  of  the  article,  and  cannot  be  mon- 
opolized as  a  trademark.  Brown  Chemical 
Co.  v.  Mever,  139  U.  S.  540,  11  Sup.  Ct. 
Rep.  625,  35:  247 

Cited  In  Columbia  Mill  Co.  v.  Alcorn,  150  V. 
S.  463,  37  L.  ed.  1146,  14  Sup.  Ct.  Rep. 
l.'Vl— Klgln  Nat.  Watrh  Co.  v.  Illinois  Watch 
Case  Co.  179  V.  S.  67:^,  45  L.  ed.  379,  21 
Sup.  Ct.  Rep.  270— H.  L.  Flarris  Drug  Co. 
V.  Stucky,  46  Fed.  626 — Meyor  v.  Dr.  B.  L. 
Bull  Vegetable  Medicine  Co.  7  C.  C.  A.  .-)6r», 
18  V.  S.  App.  .372.  58  Fed.  887— Pillsbury 
V.  Plllsbury-Washburn  Flour  Mills  Co.  12  C. 
C  A.  436,  24  U.  S.  App.  395,  64  Fed.  840 
—  Bennett  v.  McKinley.  13  C.  C.  A.  26,  26 
i:.  S.  App.  496.  65  Fed.  ."lOO— California  Fig 
Syrup  Co.  v.  Stearns.  67  Fed.  1011 — Cali- 
fornia Fig  Syrup  Co.  v.  Frederick  Stearns 
&  Co.  33  L.R.A.  57.  20  C.  C.  A.  24.  43  U.  S. 
App.  234,  73  Fed.  S15 — Oenesoo  Salt  Co.  v. 
Burnap,  20  C.  C.  A.  30,  43  V.  S.  App.  243. 
73  Fed.  821 — Centaur  Co.  v.  Heinsfurter.  2S 
C.  C.   A.   584,  56  U.  S.  App.   7,  84   Fed.  958 


— Stuart  V.  F.  G.  Stewart  Co.  85  Fed.  779 
— Coffman  v.  Castner,  31  C.  C.  A.  60,  59  U. 
S.  App.  35.  87  Fed.  463 — lUinoia  Watch  Case 
Co.  V.  Elgin  Nat.  Watch  Co.  35  C.  C.  A.  239. 
94  Fed.  669 — Brennan  v.  Emery- Blrd-Thayer 
Dry  Goods  Co.  99  Fed.  976— American  WS'sfa 
board  Co.  v.  Saginaw  Mfg.  Co.  50  L.R.A.  «i:;. 
43  C.  C.  A.  234,  103  Fed.  282— Brennan  v. 
Emery-BIrd-Thayer  Dry  Goods  Co.  47  C.  C. 
A.  535,  108  Fed.  627 — Lever  Bros,  Boston 
Works  V.  Smith.  112  Fed.  999 — Draper  v. 
Skerrett,  116  Fed.  208 — Computing  Scale  Co. 
V.  Standard  Computing  Scale  Co.  55  C.  C.  A. 
461,  118  Fed.  967— Schmidt  v.  Brieg.  lOU 
Cal.  677,  22  L.R.A.  792,  35  Pac.  623— Elgin 
Butter  Co.  v.  Elgin  Creamery  Co.  155  111. 
136,  40  N.  E.  616— J.  R.  Watklns  Medira! 
Co.  V.  Sands,  83  Minn.  330,  86  N.  W.  340 
— Bingham  School  v.  Gray,  122  N.  C.  707, 
41  L.R.A.  245.  30  S.  E.  304— Fish  Bros. 
Wagon  Co.  v.  La  Belie  Wagon  Works  (Fish 
Bros.  Wagon  Co.  v.  Fish)  82  W^ls.  565,  16 
L.R.A.   460,   33   Am.   St.  Rep.   72,   62  N.  W. 


Kon 


39.  A  word  fluch  as  "Tycoon"  which  haa 
been  for  many  years  in  general  and  common 
use  as  a  term  descriptive  of  a  class  of  teas 
introduced  into  the  American  market,  be- 
longs to  the  public  as  the  common  property 
of  the  trade,  and  therefore  is  not  subject 
to  appropriation  by  any  person  as  a  trade- 
mark. Corbin  v.  Gould,  133  U.  S.  308.  10 
Sup.  Ct.  Rep.  312,  33:611 
Cited  in   California  Fig  Syrap  Co.  v.  Stearni, 

67  Fed.  1011— Dadirrlan  v.  Yacublw,  72 
Fed.  1015 — Proctor  &  G.  Co,  v.  Globe  Ref. 
Co.  34  CCA.  409.  92  Fed.  361. 

Arbitrary  and  fanciful  names. 

Infringement  of,  see  infra,  75,  76. 
Abandonment  of,  see  infra,  88. 

40.  The  name  "Hunyadi,"  l>eing  neither 
descriptive  nor  geographical,  but  purely  ar- 
bitrary and  fanciful,  as  applied  to  medicinal 
waters,  is  the  proper  subject  of  a  trade- 
nlark.  Saxlehner  v.  Eisner  &  M.  Co.  179 
U.  S.  19,  21  Sup.  Ct.  Rep.  7,  45:60 

41.  The  term  "La  Favorita,*'  applied  to 
flour  of  a  certain  grade  by  its  manufactur- 
ers, is  not  per  se  indicative  of  quality,  and. 
not  being  used  generally  in  trade  for  that 
purpose,  is  properly  entitled  to  the  protec- 
tion of  equity  as  a  trademark.  Mcnendei 
V.  Holt,  128  U.  S.  514,  9  Sup.  Ct.  Rep.  143. 

32:526 
Cited  in  Corbin  v.  Gould.  133  V.  S.  314,  33 
L.  ed.  613.  10  Sup.  Ct.  Rep.  312— I^wrpm-e 
Mfg.  Co.  V.  Tennessee  Mfg.  Co.  1.18  U.  S 
548.  34  L.  ed.  1004,  11  Sup.  Ct.  Rep.  396 
— Leonard  v.  White's  Golden  Lubricator  Co. 
:^8  Fed.  923 — Dennlson  Mfg.  Co.  v.  Thomas 
Mfg.  Co.  94  Fed.  656 — Shaver  v.  Heller  4 
M.  Co.  65  L.R.A.  885.  48  C.  C  A.  61.  lOS 
Fed.  833— Kyle  v.  Perfection 'Mattress  Co. 
127  Ala.  49,  50  L.R.A.  631.  85  Am.  St.  B^p. 
78.  28  So.  545— Chadwlck  v.  Covell.  151 
Mass.  190,  6  L.R.A.  842.  21  Am.  8t.  R«P- 
442,  23  N.  E.  1068— Burt  v.  Tucker.  179 
Mass.  500,  52  L.R.A.  114,  59  N.  E.  111. 


HI,    Transfer  of. 

Creditors'    Bill    to    Compel,    see   Creditori' 
Bill,  32. 
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On    Dissolution    of    Partnership,    see    Good 
Will,  3. 

42.  The  fact  that  a  trademark  bears  its 
•owners*  name  and  portrait  does  not  render 
it  unassignable  to  another.  Dr.  S.  A.  Rich- 
mond Nervine  Co.  v.  Richmond,  159  I  J,  S. 
293.  16  Sup.  Ct.  Rep.  30,  40:  155 
Oiled  in  Fl8h  Bros.  Wa^on  Co.  v.  Fish  Bros. 

y\tR.  Co.  87  Fed.  206 — Sarrazln  v.  W.  R. 
Irliy  Cigar  &  Tobacco  Co.  46  L.R.A.  547,  3r> 
C.  C.  A.  498.  93  Fed.  626 — Fish  Bros.  Wa^on 
Co.  V.  Fish  Bros.  Mfjr.  Co.  37  C.  C.  A.  150, 
D.'i  Fed.  461 — Peck  Bros.  &  Co.  v.  Peck  Bros. 
Co.  62  L.R.A.  87,  51  C.  C.  A.  2.VJ,  113  Fed. 
200 — Bank  of  Tomah  v.  Warren,  94  Wis. 
100.  68  N.  W.  549. 

43.  When  a  right  to  use  a  trademark  is 
transferred  to  others,  either  by  act  of  the 
original  manufacturer  or  by  operation  of 
law,  the  fact  of  its  transfer  should  be  stat- 
ed in  connection  with  its  use.  Manhattan 
Medicine  Co.  v.  Wood,  108  U.  S.  218,  2  Sup. 
Ct.  Rep.  436.  27:  706 
CitetJ   In    Stachpll)priBr  v.   Poncp,   23   F«d.   431 — 

Feder  v.  Bonkert,  18  C.  C.  A.  552.  44  U.  S 
App.    99.    70    Fed.    616 — Dennison    Mfg.    Co. 
V.   Thomas  Mfg.   Co.  94  Fed.  650— Bauer  v. 
I^    Soclete  Anonyme,   56  C.   C.  A.   483,   120 
Fed.  77. 

44.  When  a  trademark  is  affixed  to  arti- 
cles manufactured  at  a  particular  establish- 
ment, and  that  establishment  is  transferred 
to  others,  the  right  to  the  use  of  the  trade- 
mark mav  be  lawfully  transferred  with  it. 
Kidd  V.  Johnson,  100 *U.  S.  617,  25:  769 
Oited    In    Brown   Chemical    Co.    v.    Meyer,    139 

TT.  8.  547.  35  L.  ed.  250,  11  Sup.  Ct.  Rep. 
025 — Dr.  S.  A.  Richmond  Nervine  Co.  v. 
Richmond,  159  V.  S.  302,  40  L.  ed.  161,  10 
Sup.  Ct.  Rep.  30 — Pepper  v.  Labrot,  8  Fed. 
42 — Burton  v.  Rtratton.  12  Fed.  704 — Oakes 
V.  Tonsmierre,  4  Woods,  551,  49  Fed.  450— 
T.e  Page  Co.  v.  Russia  Cement  Co.  17  L.R. 
A.  355.  2  C.  C.  A.  557,  5  U.  S.  App.  112, 
51  Fed.  943 — Cleveland  Stone  Co.  v.  Wal- 
lace, 52  Fed.  436— Prince's  Metallic  Paint 
Co.  V.  Prince  Mfg.  Co.  6  C.  C.  A.  852.  17 
TJ.  S.  App.  145.  57  Fed.  943 — Sarrazln  v.  W^ 
R.  Irby  Cigar  &  Tobacco  Co.  46  L.R.A.  547, 
35  C.  C.  A.  498,  93  Fed.  626— Batcheller 
T'.  Thomson,  35  C.  C.  A.  636,  93  Fed.  664 — 
Fish  Bros.  Wagon  Co.  v.  Fish  Bros.  Mfg. 
Co.  37  C.  C.  A.  150.  95  Fed.  461— Petrolla 
Mfg.  Co.  V.  Bell  &  B.  Soap  Co.  97  Fed.  783 
— Peck  Bros.  &  Co.  v.  Peck  Bros,  Co.  62  L. 
R.A,  87,  51  C.  C.  A.  259,  113  Fed.  200— 
Macmahan  Pharmacal  Co.  v.  Denver  Clieml- 
<:al  Mfg.  Co.  51  C.  C.  A.  309.  \V.\  Fed.  475 
— Greaceu  v.  Bell,  115  Fed.  554 — Re  Swift, 
118  Fed.  351 — Royal  Baking  Powder  Co.  v. 
Royal.  58  C.  C.  A.  508,  122  Fed.  346 — Jan- 
ney  v.  Pan-Coast  Ventilator  &  Mfg.  Co.  128 
Fed.  125 — Griggs,  C.  &  Co.  v.  Erie  Preserv- 
Ing  Co.  131  Fed.  362 — Frazer  v.  Fnizer  Lu- 
bricator Co.  18  111.  App.  460— Funkc  v.  Drey 
fii.H.  .34  La.  Ann.  84.  44  Am.  Rep. .  41.3 — 
Svroonds  v.  .Tones,  82  Me.  ,313.  8  L.R.A.  57:i 
17  Am.  St.  Rep.  485,  19  Atl.  820~WIImer 
^.  Thomas.  74  Md.  489,  13  L.R.A.  382,  22 
Atl.  40.3 — Warren  v.  Warren  Thread  Co.  134 
Mass.  248 — Hoxie  V.  Chaney,  14.3  Mass.  504. 
58  Am.  Rep.  149.  10  N.  E.  71.3— Ru.ssla  Ce 
ment  Co.  v.  Le  Page,  147  Mass.  200.  0  Am. 
fst.  Rep.  685,  17  N.  E.  .304 — Chadwlck  v. 
i^ovell.  151  Mass.  194,  6  L.R.A.  841.  21  Am. 
St.  Rep.  442.  23  N.  E.  1068— Covell  v.  Chad- 
wick,    153   Mass.   267,   25  Am.   St.    Rep.   625, 
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26  N.  E.  850— Messer  y.  The  Fadettes,  168 
Mass.  143,  37  L.R.A.  723,  60  Am.  St.  Rep. 
371,  46  N.  E.  407— Cutter  v.  Gudebrod  Bros. 
Co.  44  App.  Dlv.  610.  61  N.  Y.  Supp.  225 
— Falk  V.  American  W^est  Indies  Trading 
Co.  180  N.  Y.  450,  1  L.R.A.  (N.S.)  712.  105 
Am.  St.  Rep.  778.  73  N.  E.  239— Pratt's 
Appeal,  117  Pa.  414.  2  Am.  St.  Rep.  676, 
11  Atl.  878— Laughman'a  Appeal.  128  Pa. 
18.  5  L.R.A.  600,  18  Atl.  415— Blakely  ▼. 
Sousa,  197  Pa.  325,  80  Am.  St.  Rep.  821. 
47  Atl.  280— Pratta  Appeal,  45  Phila.  Leg. 
Int.  24 — Laughman's  Appeal,  47  Phila.  Leg. 
Int.  37. 

Editorial  notes. 

Assignment.       34:  997;   37:  847;   40:  155 
[Transfer  of,  by  bankruptcy  or  insolvency 
assignment.      46    L.R.A.    541. 
Sale  of.     1  L.R.A.(N.S.)  705.] 


IV.  Infringement  and  Unlawful  Imita* 

Hon. 

a.  In  General, 

Accounting  for  Gains  and  Profits,  see  Ac- 
counting. 12. 

Federal  Question  as  to.  see  Appeal  and  Er- 
ror, 1426. 

Finality  of  Decision  of  Circuit  Court  of 
Appeals,  see  Appeal  and  Error,  802. 

Jurisdiction  of  Courts,  see  Courts,  572- 
575. 

Place  for  Bringing  Suit,  see  Courts,  964. 

Injunction  as  Remedy  for  Infringement,  see 
Injunction,  195-197. 

Conclusiveness  of  Con.sent  Decree  Enjoining 
Infringement,  see  Judgment,  282. 

45.  Exact  similitude  is  not  required  to 
constitute  an  infringement  or  to  entitle  the 
complaining   partv   to   protection.     McLean 

V.  Fleming,  96  V.  S.  245.  24:  828 
died  in  Paris  Medicine  Co.  v.  W.  11.  Hill  Co. 

42  C.  C.  A.  230,  102  Fed.  151 — Enoch  Mor- 
gan's  Sons  Co.  v.  Whittier-Cobnrn  Co.  118 
Fed.  658 — Sperry  v.  Percival  Mill.  Co.  81 
Cal.  259.  22  Pac.  651 — Parlett  v.  Guggen- 
helmer,  67  Md.  553,  1  Am.  St.  Rep.  416,  10 
Atl.  81— Hoy t  V.  Hoyt.  2  Pa.  Co.  Ct.  150- 
C.oodman  v.  Bohls,  3  Tox.  Civ.  .\pp.  189,  22 
S.  W.  11. 

46.  Where  one  palms  off  his  manufactures 
as  those  of  another,  he  may  be  enjoined, 
although  he  commits  the  fraud  by  the  use 
of  names  which  are  not  the  subject  of  trade- 
mark property.  McLean  v.  Fleming,  96  W 
S.  24.5.  24:828 
died   In    Sawyer   v.    Horn.    4    Hughes,    250,    1 

Fed.  36 — Coats  v.  Merrick  Thread  Co.  1  L. 
R.A.  617.  .36  Fed.  325— Carson  v.  i:ry.  5 
L.R.A.  6*16.  39  Fod.  770 — Socleto  Anonyme 
V.  Western  Distilling  Co.  4:5  Fed.  417— Koh- 
ler  Mfg.  Co.  v.  Beeshore,  8  C.  C.  A.  217,  17 
TT.  S.  App.  352.  50  Fed.  574— California  Fig 
Syrup  Co.  v.  Frederick  Stearns  &  Co.  ;«  L. 
R.A,  58,  20  C.  C.  A.  25,  4.3  I'.  S.  App.  2.34, 
73  Fed.  816 — Genesee  Salt  Co.  v.  Burnap. 
20  C.  C.  A.  ,30.  43  V.  S.  App.  243,  73  Fed. 
821 — State  v.  Hagen.  6  Ind.  App.  172,  .3.3 
N.  E.  22.3 — Trask  Fish  Co.  v.  Wooster.  28 
Mo.  App.  420 — Employers'  Liability  Assur. 
Corp.    ▼.    Employers'    Liability    Ins.    Co.    61 
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Hun,  554,   16  N.  T.   Supp.  397— Oppermann  • 
V.  Waterman,  94  Wis.  586,  69  N.  W.  569. 

47.  No  trader  can  adopt  a  trademark  bo 
resembling  that  of  another  trader  that  or- 
dinary purchasers,  buying  with  ordinary 
caution,  are  likely  to  be  misled.  McLean 
V.  Fleming,  96  U.  S.  245,  24:  828 

Cited  in   Manhattan  Medicine  Co.   ▼.  Wood,  4 
Cliff.  478.  Fed.  Cas.  No.  9,026— Hostetter  v. 
Adams,   20   Blatchf.  332,   10   Fed.  843 — Llg- 
srett  &  M.  Tobacco  Co.  v.  Hynes,  20  Fed.  884 
— Anheuser-Busch   Brewing  Asso.  v.  Cl&rke, 
26    Fed.    410 — Improved    Fig    Syrup    Co.    v. 
California  Fig  Syrup  Co.  4  C.  C.  A.  268,  7 
U.    S.    App.    588,    54    Fed.    178— New   Home 
Sewing  Mach.  Co.  ▼.  Bloomlngdale,  59  Fed. 
285— Carlsbad    v.    Kutnow,    68    Fed.    796 — 
Sterling    Remedy    Co.    ▼.    Eureka    Chemical 
&  Mfg.  Co.  70  Fed.  707 — Godlllot  v.  American 
Grocery    Co.    71    Fed.    873 — J.    C.    Hublnger 
Bros.  Co.  V.  Eddy.  74  Fed.  552— N.  K.  Fair- 
bank    Co.  V.  R.  W.   Bell   Mfg.   Co.   23  C.   C. 
A.   556,   45   U.   S.   App.   190,   77    Fed.   871— 
Harper    v.    Hoi  man.    84    Fed.    225 — ^Centaur 
Co.  V.  Marshall,  38  C.  C.  A.  417,  97  Fed.  789 
— Weyman  v.  Soderberg,  108  Fed.  65 — Russia 
Cement  Co.  ▼.  Kateenstein,   109  Fed.  316 — 
Allen   B.  Wrlsley  Co.  v.  Iowa  Soap  Co.  122 
Fed.  798 — Ohio  Baking  Co.  v.  National  Bis- 
cuit Co.   62    C.    C.    A.    120,    127    Fed.    120— 
Bickmore  Gall   Cure  Co.  v.  Karns,  67  C.  C. 
A.    441,    134    Fed.    835 — Devlin    ▼.    McLeod, 
135   Fed.    166 — Kyle   v.   Perfection    Mattress 
Co.  127  Ala.  50,  50  L.R.A.  631,  85  Am.   St. 
Rep.  78,  28  So.  545— Soils  Cigar  Co.  v.  Pozo, 
16  Colo.  394,  25  Am.   St.  Rep.  279,  26  Pac. 
556 — Williams  v.   Brooks,   50  Conn.  290,  47 
Am.   Rep.   642 — Frazer   v.  Frazer  Lubricator 
Co.  18  111.  App.  402 — Job  Printers  Union  v. 
Kinsley,  107  111.  App.  658— Red  Polled  Cat 
tie  Club  V.  Red  Polled  Cattle  Club,  108  Iowa, 
1 1I,   78   N.   W.   803 — Handy  v.   Commander, 
4y    La.    Ann.    1129,    22    So.    230 — Lawrence 
Mfg.  Co.  v.  Lowell  Hosiery  Mills,  129  Mass. 
328,   37   Am.   Rep.   362 — International   Trust 
Co.    V.    International    Loan    &    T.    Co.    153 
Mass.    278,    10   L.R.A.   762,    26   N.    E.    693 — 
Regis   V.   Jaynes,    185    Mass.   460,    70   N.   E. 
480 — Supreme  Lodge,   K.  of  P.  v.   Improved 
Order,    K.    of   P.    113   Mich.    137,   38   L.R.A. 
662,    71    N.    W.    470 — Nicholson    v.    Wm.    A. 
Stickney  Cigar  Co.   158  Mo.    165,   59   S.   W. 
121 — Alden    v.    Gross,    25    Mo.    App.    131 — 
Wirtz    v.    Eagle   Bottling   Co.   50    N.   J.    Eq. 
108,   24    Atl.    658— Potter   v.   MePherson,   21 
Hun,  564— Fischer  v.  Blank.  138  N.  Y.  252, 
.^3  N.  E.  1040 — Gowans  v.  Ahlborn  Bros.  4 
Kulp,  36 — Heinz  v.  Lutz  Bros.  146  Pa.  609, 
23    Atl.    314 — Radam    v.    Microbe    Destroyei 
Co.  81  Tex.  131,  26  Am.  St:  Rep.  783.  16  S. 
W.    990— Gessler   v.    Grieb.    80    Wis.    28,    27 
Am.  St.  Rep.  20,  48  N.  W.  1098. 

48.  Where  rights  to  the  exclusive  use  of 
the  trademark  are  invaded,  the  essence  of 
the  wrong  consists  in  the  sale  of  the  goods 
of  one  manufacturer  or  vendor  as  those  of 
another.  Delaware  &  H.  Canal  Co.  v. 
Clark,  13  Wall.  311,  *     20:  581 

Distinpuiahed   in    Pennsylvania    Salt    Mfg.    Co. 

V.  Myers,  79  Fed.  91. 

Cited  in  French  Republic  v.  Saratoga  Vichy 
Spring  Co.  191  U.  S.  440,  48  L.  ed.  254,  24 
Sup.  Ct.  Rep.  145 — Fllkins  v.  Blnckman.  13 
Blatchf.  444,  Fed.  Cas.  No.  4,786— Leiders- 
dorf  V.  Flint,  8  Biss.  331,  Fed.  Cas.  No. 
8.219 — Osgood  V.  Allen,  Holmes,  194,  Fed. 
Cas.  No.  10,603 — Smith  v.  Reynolds,  10 
Blatchf.  105,  Fed.  Cas.  No.  13.098— Adee 
V.  Peck  Bros.  &  Co.  39  Fed.  210 — Improved 


Fig   Svnip  Co.   V.  ralifornia  Fig  Syrup  Co. 
4   C.   C.   A.   266,   7   U.   S.   App.   588,  54  Fed. 
177^Meyer  v.  Dr.  B.  L.  Bull  Vegetable  Med- 
icine Co.  7  C.  C.  A.  565,  18  U.  8.  App.  37i 
58     Fed.     887 — Waukesha     Hygela    Mineral 
Springs    Co.    ▼.    Hygela    Sparkling    Distilled 
Water  Co.   11   C.   C.  A.  282,  24  U.  S.  App. 
162,  63  Fed.  442— Hoyt  v.  J.  T.  Lovett  Co. 
31  L.R.A.  46.  17  CCA.  655,  39  U.  S.  App. 
1,  71   Fed.   176 — Beadleston  v.  Cooke  Brew- 
ing Co.  20  C  C  A.  409,  46  U.   S.  App.  7.55. 
74    Fed.    234 — J.    C   Hublnger    Bros.   Co.  v. 
Eddy,  74  Fed.  552 — Kann  v.  Diamond  Steel 
Co.  32    C.   C  A.   325,  61   U.    S.   App.  22.  81)- 
Fed.    707 — Deering   Harvester   Co.   v.   Whit- 
man  &  B.  Mfg.   Co.  33  C  C  A.   560,  62  U. 
S.  App.  689,  91  Fed.  378 — Proctor  &  G.  To. 
V.   Globe  Ref.   Co.  34   C  C   A.  408,  92  Fed. 
361 — La    Republique    Francaise    v.    Schultz, 
94  Fed.  500 — Dennison  Mfg.  Co.  v.  Thoma» 
Mfg.  Co.  94  Fed.  656 — Centaur  Co.  v.  Mar- 
shall, 38  C  C  A.  417,  97  Fed.  789— Church 
&   D.   Co.   V.    Russ,   99   Fed.    279 — Americaa 
Washboard  Co.    v.   Saginaw   Mfg.  Co.  50  L. 
R.A.   613,  43  C.   C  A.   236,   103   Fed.  284— 
Bissell  Chilled  Plow  Works  v.  T.  M.  Bissell 
Plow  Co.  121  Fed.  364— Allen  B.  Wrlsley  Co. 
V.  Iowa  Soap  Co.  122  Fed.  798 — Heublein  v. 
Adams,  125  Fed.  785— Scrlven  v.  North.  67 
C.  C  A.  352,   134  Fed.  370— Dennison  MfR. 
Co.  V.   Rcharf,  Tag,  Label  &  Box  Co.  6S  C. 
C  A.  272,  135  Fed.  634— Original  Ia  Tosra 
Club  V.   La  Tosca   Social   Club,   23   App.  D. 
C.  107— William  J.  Moxley  Co.  v.   Braun  t 
F.   Co.  93   111.   App.  186 — State  v.   Hagen.  ^ 
Ind.  App.  171,  33  N.  E.  223— Grand  Lodj?', 
A.  O.  U.  W.  V.  Graham,  96  Iowa.  592.  31  L. 
R.A.  139,  65  N.  W.  837— Insurance  Oil  Tank 
Co.  V.   Scott,  33  La.   Ann.  952,  39  Am.  Rep. 
286 — Robertson    v.    Berry,    50    Md.    598.  33 
Am.    Rep.    328 — Symonds   v.    Jones,    82   Me 
311,  8  L.R.A.  572,  17  Am.   St.  Rep.  485.  l^ 
Atl.    820 — Cigar    Makers*    Protective    Union 
No.  98  V.  Conhaim,  40  Minn.  246.  3  L.RA. 
128,   12  Am.   St.  Rep.   726,   41   N.   W.  945-- 
Watklns  v.   Landon,   52   Minn.   394.   19  L.R. 
A.  239,  88  Am.   St  Rep.  560,  64  N.  W.  l9Zr 
— Nesne  v.   Sundet,  93   Minn.  302,  106  Am. 
St.    Rep.    439,    101    N.    W.   490 — Sanders  v. 
Bond,  47  Mo.  App.  367 — Oakes  v.  St.  Louis- 
Candy    Co.    146    Mo.    397,    48    8.    W.   467— 
Nicholson  V.  Wm.  A.  Stickney  Cigar  Co.  158 
Mo.    164,   59   S.   W.    121— Nebraska  Loan  * 
T.    Co.    V.   Nine,    127   Neb.   514.   20  Am.  St. 
Rep.  686,  43  N.  W.  348— Dr.  Jaeger's  Sanl 
tary  Woolen  System  Co.  v.  Le  BoutllHer,  S 
Misc.    84,    24    N.    Y.    Supp.    890— Koehier  t. 
Sanders,  122  N.  T.  74,  9  L.R.A.  578,  25  N. 
E.    235 — Waterman   v.    Shipman,    130  K.  Y. 
311,  29  N.  E.  Ill— Gowans  v.  Ahlborn  Bros. 
4  Kulp,  33— Peterson's  Appeal,  4  Walk  (Ft.) 
86— Sheppard    v.    Stuart,    13    Phlla.    121— 
Leidersdorf  v.  Flint,  35  Phlla.  Leg.  Int.  468 
— Sheppard  v.  Stuart,  36  Phlla.  Leg.  Int  234 
— Carmichel    v.    Latimer,    11    R.    1.    410.  23 
Am.  Rep.  481 — ^Alff  ▼.  Radam,  77  Tex.  540, 
9   L.R.A.    150,    19   Am.   St.   Rep.   792.  14  S. 
W.    134— Woodcock    v.   Guy,    33   Wash.  242, 
74   Pac.   358— Sheppard  v.   Stuart,  7  W.  N. 
C  501. 

49.  Equity  gives  relief  in  the  case  of  the 
infringement  of  a  trademark,  upon  the 
ground  that  one  man  is  not  allowed  to  of- 
fer his  goods  for  sale,  representing  them  to 
be  the  manufacture  of  another  trader  in  the 
same  commodity,  thereby  depriving  him  of 
the  advantages  of  whatever  celebrity  he  h** 
obtained  in  his  manufacture.  McLean  ▼• 
Fleming,  96  U.  S.  245,  24:  8» 

Cited  in   Coats  v.  Merrick  Thread  Co.  149  U. 
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15.  5C6,  37  L.  ed.  850.  13  Sliip.  Ct.  Rep.  066 
— Carroll  y.  Ertheiler,  1  Fed.  691 — Gray  ▼. 
Taper  Sleeve  Pulley  Works.  16  Fed.  440 — 
Kates  V.  Williams.  22  Blatcbf.  365,  21  Fed. 
189— Battle  v.  Flnlay,  45  Fed.  797— Oakes 
'v.  ToDsmlerre,  4  Woods,  550.  49  Fed.  449 — 
•Cleveland  Stone  Co.  v.  Wallace,  52  Fed.  437 
— Waukesha  r.vgela  Mineral  Spring?  Co.  v. 
Hygeia  Sparkling  Distilled  Water  Co.  11  C. 
<:.  A.  280,  24  U.  S.  App.  162,  63  Fed.  441 
— Pennsylvania  Salt  Mfg.  Co.  v.  Myers,  79 
Fed.  89— PlUsburj'- Wash  burn  Flour  Mills  Co. 
V.  Eagle,  41  L.R.A,  166,  30  C.  C.  A.  308, 
458  U.  S.  App.  490,  86  Fed.  620 — Lamont  v. 
Leedy,  88  Fed.  74 — Kann  v.  Diamond  Steel 
Co.  32  C.  C.  A.  325,  61  U.  S.  App.  22,  89 
Fed.  707— Heller  &  M.  Co.  v.  Shaver,  102 
Fed.  886 — American  Washboard  Co.  v.  Sagi- 
naw Mfg.  Co.  50  L.R.A.  613,  43  C.  C.  A. 
236,  103  Fed.  284 — Bissell  Chilled  PIo^ 
Works  V.  T.  M.  Bissell  Plow  Co.  121  Fed. 
364 — Pierce  v.  Gulttard,  68  Cal.  72,  58  Am. 
Hep.  1,  8  Pac.  645 — Hopkins  Amusement  Co. 
V.  Frohman,  103  111.  App.  616 — Insurance 
Oil  Tank  Co.  ▼.  Scott,  33  La.  Ann.  952,  39 
Am.  Rep.  286 — New  England  Awl  &  Needle 
Co.  V.  Marlborough  Awl  &  Needle  Co.  168 
Mass.  155,  60  Am.  St.  Rep.  377,  46  N.  E. 
386 — Skinner  v.  Oakes,  10  Mo.  App.  54 — 
Priestley  v.  Adams,  59  Hun,  382,  13  N.  Y. 
■  Supp.  41 — Dun  i way  Pub.  Co.  v.  Northwestern 
Printing  &  Pub.  Co.  11  Or.  324,  8  Pac.  283 
— Gowans  v.  Ahlbom  Bros.  4  Kulp,  34 — 
Carroll  v.  Ertheiler,  14  Phlla.  425,  37  Phila. 
Leg.  Int.  166 — Duke  v.  Cleaver,  19  Tex.  Civ. 
App.  223,  46  S.  W.  1128. 

50.  In  a  suit  for  infringement  of  a  trade- 
mark, it  is  not  necessary  for  the  original 
proprietor  to  show  that  anyone  has  been 
deceived,  if  the  imitation  is  such  as  to  prove 
that  it  is  calculated  to  deceive  ordinary 
purchasers,  using  ordinary  caution.  (per 
<'lifford,  J.)  Amoskeag  Mfg.  Co.  v.  Train- 
er. 101  U.  S.  51,  25:  993 
<:iicd   In  Liggett  &  M.  Tobacco  Co.   v.  Hynes, 

20  Fed.  884 — Estes  v.  Worthlngton,  31  Fed. 
156 — Rlchter  v.  Anchor  Remedy  Co.  52  Fed. 
459 — Fuller  v.  Huff.  61  L.R.A.  335,  43  C. 
C.  A.  457,  104  Fed.  145— Avery  v.  Melkle. 
81  Ky.  109 — Symonds  v.  Jones,  82  Me.  311, 
8  L.R.A.  572,  17  Am.  St.  Rep.  485.  19  All. 
820 — Liggett  &  M.  Tobacco  Co.  v.  Sam  Reld 
Tobacco  Co.  104  Mo.  60,  24  Am.  St.  Rep. 
313,  15  S.  W.  843 — Vulcan  v.  Myers,  58 
Hun,  165.  11  N.  Y.  Supp.  663 — De  Youngs 
V.  Jung,  7  Misc.  58.  27  N.  Y.  Supp.  370 — 
Cohn  V.  Reynolds.  26  Misc.  474.  57  N.  Y. 
Supp.  469 — Taendstlcksfabrlks  Aktlcbolagat 
Vulcan  V.  Myers,  139  N.  Y.  368,  34  N.  E. 
904 — Laughman's  Appeal,  47  Phlla.  Leg,  Int. 
H7 — ^Manhattan  Medicine  Co.  v.  Wood.  40 
Phlla.  Leg.  Int.  455 — Rlchter  v.  Anchor  Rem- 
edy Co.  23  Plttsb.  L.  J.  N.  S.  94. 

51.  Relief  on  the  ground  of  unfair  trade 
will  be  given  only  where  the  defendant  by 
his  marks,  labels,  or  in  other  ways,  rep- 
resents to  the  public  that  his  goods  are 
those  manufactured  by  the  plaint ifif,  to  the 
injury  of  the  latter.  Goodyear's  India 
Rubber  Glove  Mfg.  Co.  v.  Goodyear  Rubber 
Co.    128   U.   S.   598.  9   Sup.   Ct.   Rep.   166, 

32:  535 
Cited  in  Knoedler  v.  Glaenzer.  20  L.R.A.  736. 
r.  C.  C.  A.  309,  14  U.  S.  App.  336,  55  Fed. 
R99 — California  Fig  Syrup  Co.  v.  Steams,  67 
Fed.  1015 — American  Washboard  Co.  v. 
Saginaw  Mfg.  Co.  50  L.R.A.  613.  43  C.  C. 
A.   236,    103   Fed.   284— Shaver   v.   Heller  & 


M.  Co.  05  L.R.A.  885,  48  C.  C.  A.  59,  108 
Fed.  832— Daviess  County  Distilling  Co.  v. 
MartlnonI,  117  Fed.  188. 

52-3.  The  use  of  one,  only,  of  the  words 
which  constitute  a  trademark,  may  be  suffi- 
cient to  constitute  an  infringement,  with- 
out appropriating  all  the  words  included 
in  it.  Saxlehner  v.  Siegel-Cooper  Co.  179 
U.  S.  42,  21  Sup.  Ct.  Rep.  16,  45:  77 
Cited  In  Gannett  v.  Ruppert,  119  Fed.  223. 

^  54.  To  sustain  an  action  for  using  a  par- 
ticular brand  similar  to  plaintiff's  trade- 
mark, the  similarity  of  the  brands  must 
be  such  as  to  mislead  the  ordinary  ob- 
server. Columbia  Mill  Co,  v.  Alcorn,  150 
U.  S.  460,  14  Sup.  Ct.  Rep.  151,  37:  1144 
Cited  In  California  Fig  Syrup  Co.  v.  Stearns, 

67   Fed.   1012— J.   C.  Hubinger   Bros.   Co.  v. 

Eddy,   74   Fed.  552— William  J.  Moxley   Co. 

V.  Braun  &  F.  Co.  93  111.  App.  189. 

55.  Where  consent  by  the  owner  to  the 
use  of  his  trademark  by  another  is  to  be 
inferred  from  his  knowledge  and  silence 
merely,  it  lasts  no  longer  than  the  silence 
from  which  it  springs;  it  is,  in  reality,  no 
more  than  a  revocable  license.  Menendez 
V.  Holt,  128  U.  S.  514,  9  Sup.  Ct.  Rep.  143, 

32:  526 

56.  A  right  to  use  a  name  as  a  trademark 
because  of  its  generic  signification  does  not 
exist  when  the  use  of  that  name  will  tend 
to  result  in  the  sale  of  goods  of  one  as 
the  goods  of  another.  Elgin  Nat.  Watch  Co. 
V.  Illinois  Watch  Case  Co.  179  U.  S.  665,  21 
Sup.  Ct.  Rep.  270,  45:  365 
Cited  In   Peck   Bros.  &  Co.  v.  Peck   Bros.  Co. 

62  L.R.A.  87,  51  C.  C.  A.  258,  113  Fed. 
298 — Chickerlng  v.  Chickering  &  Sons,  56  C. 
C.  A.  479,  120  Fed.  73. 

57.  The  remedies  afforded  by  the  act  of 
March  3,  1881  (21  Stat,  at  L.  503,  chap. 
138,  U.  S.  Comp.  Stat.  1901,  p.  3403)    §  7, 

•in  case  of  the  "wrongful  use"  of  a  trade- 
mark registered  under  that  act  as  used 
in  commerce  with  foreign  nations  or  with 
the  Indian  tribes,  are  only  available  when 
the  infringement  of  such  trademark  consists 
in  the  use  of  a  counterfeit  or  imitation  on 
goods  intended  for  such  commerce.  Warner 
V.  Searle  &  H.  Co.  191  U.  S.  195,  24  Sup. 
Ct.  Rep.  79,  48:  145 

Cited  in  Ohio  Baking  Co.  v.  National  Biscuit 
Co.  62  C.  C.  A.  120,  127  Fed.  120. 

Editorial  notes. 

Infringement  generally.  34:  997;   40:  155 

What  may  be.    34:  997;  37:  847;  40:  155 

[Infringement,  by  similarity  of  names  of 
articles.     14  L.R.A.  245. 

Protection  of  trade  under  labels  or  trade- 
marks.    29  L.R.A.  200. 

Use  of  same  trade  name  by  wholesale  and 
retail  concerns  dealing  in  same  goods.  4 
L.R.A.  (N.S.)    447. 

Right  of  owner  of  trade  name  to  be  pro- 
tected against  its  use  by  another  to  de- 
scribe the  character  of  material  to  be  used 
by  the  latter  in  performing  a  contract.  12 
L.R.A.(N.S.)  339. 

Right  to  use  a  word  substantially  similar 
to  that  used  by  another,  as  trademark  or 


5614 


TRADEMARK,  IV,  a. 


trade  name,  as  aflfected  by  differences  in  ap- 
pearance  in  other  respects.     12  L.R.A.  (N. 

S.)    729.] 

Use  of  surname. 

See  also  infra,  65. 

58.  One  cannot  have  a  right  in  his  own 

name,  as  against  another  person  of  the  same 

name,  unless  such  other  person  uses  a  stamp 

or  label  of  such  a  character  as  to  represent 

that  the  goods  of  the  defendant  are  of  the 

complainant's     manufacture.       McLean     v. 

Fleming,  96  U.  S.  245,  24:  828 

Cited   in    Brown    Chemical    Co.    v.    Meyer,    139 

U.   S.   542,  35   L.   ed.   248,   11   Sup.   Ct.   Rep. 

(>25 — William  Rogers  Mfg.   Co.  v.   Rogers  & 

S.   Mfg.    Co.    11    Fed.    409 — Brown   Chemical 

Co.  ▼.  Myer,  31  Fed.  454 — Schmidt  v.  Brieg, 

100  Cal.  680.   22  L.R.A.   793,  35  Pac.  623— 

Spielter  v.  I^sh,  102  Cal.  45.  36  Pac.  362— 

Rogers  ▼.  Rogers,  53  Conn.  156,  55  Am.  Rep. 

78,  1  Atl.  807 — Uazplton  Boiler  Co.  v.  Llazel- 

ton    Tripod    Boiler    Co.    40    III.    App.    436 — 

Symonds  v.  Jones,  82  Me.  311,  8  L.R.A.  572, 

17    Am.    St.   Rep.    485,    19    Atl.    820— Russia 

Cement   Co.   v.   Le    Page,    147    Mass.    209,    9 

Am.   St.   Rep.  685,  17  N.   E.  .304 — American 

Brewing   Co.    v.    St.    Louis    Brewing   Co.    47 

Mo.    App.   20 — De   Youngs    v.    Jung,    7    Misc. 

58.  27  N.  Y.  Rupp.  370— Charles  S.  niggins 
Co.  V.  Amalga  Soap  (^o.  10  Misc.  272,  30 
N.  Y.  Supp.  1074— Drake  Modiclne  Co.  v. 
Glessner,  68  Ohio  St.  357,  67  N.  E.  T22— 
lloyt  V.  Hoyt,  2  Pa.  Co.  Ct.  155 — Hoyt  v. 
Hoyt,  18  Phila.  377,  43  Phila.  Leg.  Int.  151 

•  — Armlngton  v.  Palmer,  21  R.  I.  1 16,  43  L. 
R.A.  100.  79  Am.   St.  Rep.  786,  42  Atl.  308. 

59.  One  has  no  right  to  use  his  own  name 
as  descriptive  of  liis  preparations,  with 
Huch  additions  to  his  name  as  to  deceive  the 
public,  and  make  them  believe  that  he  is 
selling  another's  preparation.  Brown  Chem- 
ical Co.  V.  Meyer,  139  U.  S.  540,  11  Sup. 
Ct.  Rep.  625,  35:  247 
Distinguished   In    Knoedler  v.    Olaonzer,   20   L. 

R.A.  736,  5  C.  C.  A.  309,  14  V.  S.  App. 
330,  55  Fed.  899. 

died  In  Singer  Mfg.  Co.  v.  June  Mfg.  Co.  163  U. 
S.  188.  41  L.  ed.  125,  10  Sup.  Ct.  Rep.  1002 
— Le  Page  Co.  v.  Russia  Cement  Co.  17  L.R. 
A.  355,  2  C.  C.  A.  557.  5  U.  S.  App.  112, 
51  Fed.  943 — 1.41  Republique  Franca Ise  v. 
Schultz,  57  Fed.  40— X.  K.  Fairbank  Co.  v. 
Central  Lard  Co.  64  Fed.  135 — California 
Fig  Syrup  Co.  v.  Stearns,  67  Fed.  1015 — 
Stuart  V.  F.  G.  Stewart  Co.  33  C.  C.  A.  484, 
63  U.  S.  App.  561.  91  Fed.  247— C.  F.  Sim 
mons  Medicine  Co.  v.  Mansfield  Drug  Co.  98 
Fed.  136,  23  S.  W.  165 — American  Wash- 
Iward  Co.  v.  Saginaw  Mfg.  Co.  50  L.R.A. 
612,  43  C.  C.  A.  234,  103  Fed.  284— Peclc 
Bros.  &  Co.  V.  Peck  Bros.  Co.  62  L.R.A.  87, 
51  C.  C.  A.  258,  113  Fed.  298 — Chickering 
V.  Chickering  &  Sons,  56  C.  C.  A.  479,  120 
Fed.  73 — Spleker  v.  Lash,  102  Cal.  45,  36 
Pac.  302 — United  States  ex  rel.  Bronson  Co. 
V.  Duell,  17  App.  D.  C.  476 — Bagby  &  R. 
Co.  ▼.  Rivers.  87  Md.  423.  40  L.R.A.  635, 
07  Am.  St.  Rep.  357,  40  Atl.  171— Fish 
Bros.  Wagon  Co.  v.  I^  Belle  Wagon  Works 
(Fish  Bros.  Wagon  Co.  v.  Fish)  10  L.R.A. 
460.  33  Am.  St.  Rep.  72,  82  Wis.  565,  52  N. 
W.  695. 

Imitation   of  labeL 

Defense    in    Action    for,   see    infra,   77. 

60.  Equity  will  enjoin  the  simulation  of 


a  bottle  and  label,  which  is  liable  to  mis- 
lead  the  casual  purchaser  unto  buying  de- 
fendant's goods  for  goods  of  plaintiff.  Sax- 
lehncr  v.  Eisner  &  M.  Co.  179  U.  S.  19.  21 
Sup.    Ct.    Rep.    7,  45:60 

Cited  in  Shaver  v.  Heller  &  M.  Co.  65  LM.X. 
886.  48  C.  C.  A.  59,  108  Fed.  832— .Stirling 
Remedy  Co.  v.  Spermine  Medical  Co.  50  0. 
C.  A.  660,  112  Fed.  100.3— Enoch  MorKtn» 
Sons  Co.  V.  Whittier-Cobum  Co.  118  l>d. 
661 — (Sriggs,  C.  &  Co.  v.  Erie  Preserving  lo. 
131  Fed.  362— Walter  Baker  &  Co.  v.  Puritan 
Pure  Food  Co.  139  Fed.  681 — Saxlehner  v. 
Eisner,  140  Fed.  939 — Saxlehner  v.  Eisner. 
77  C.  C.  A.  418,  147  Fed.  190— W.  R.  Lyon 
Shoe  Co.  V.  Auburn-Lynn  Shoe  Co.  100  M«. 
479,  4  L.R.A.(N.S.)   971,  62  Atl.  499. 

61.  In  the  determination  of  a  trademark 
infringement,  an  actual  comparison  of  the 
labels  is  the  best  evidence  as  to  the  pos- 
sibility of  parties  being  misled  into  taking 
one  article  for  the  other.  Liggett  &  M. 
Tobacco  Co.  v.  Finzer,  128  U.  S.  182.  9 
Sup.  Ct.  Rep.  60,  32:395 
Cited  in  Weyman  v.  Soderberg.  108  Fed.  «.")  - 

Nicholson  V.  Wm.  A.  Stickney  Cigar  Co.  108 
Mo.  165,  59  S.  W.  121. 

62.  Where  the  labels  of  complainants  umi 
defendants  are  so  entirely  dissimilar  tnat 
one  cannot  readily  be  mistaken  for  tlie 
other,  and  a  mere  glance  is  sufficient  to 
distinguish  them,  and  there  is  no  more  -^im 
ilarity  between  them  than  is  to  be  found 
ordinarily  between  tea  labels,  the  fact  that 
the  word  **Tycoon"  is  found  in  both  of  tliem 
does  not  make  a  case  of  infringement  of  & 
trademark.  Corbin  v.  Gould,  133  C.  S.  308. 
10  Sup.  Ct.  Rep.  312,  33:  611 

63.  A  person  who  was  not  the  first  to  use 
the  design  of  a  star  upon  plug  toba«T<i. 
but  who  was  the  first  to  use  a  star  ma«le  of 
tin,  who  used  a  star  only  a  little  over  half 
an  inch  in  diameter,  with  a  hole  in  tli*-^ 
centre,  cannot  prevent  the  use  by  another  of 
a  round  paper  label  over  three  quarter* 
of  an  inch  in  diameter,  with  a  red  star  U- 
tweeu  the  words  "trade"  and  **mark,"  in 
gilded  letters  on  a  red  background,  hav- 
ing beneath  the  star  the  word  "light,"  tliu* 
forming  by  the  figure  and  the  letters  the 
word  "starlight,"  which  is  the  name  gi\pn 
to  the  tobacco,  instead  of  "star."  Ligjjett 
&  M.  Tobacco  Co.  v.  Finzer,  128  U.  S.  182. 
9  Sup.  Ct.  Rep.  60,  32:395 
Cited   In    Corbin   v.   Gould.    133   U.   S.  314.  :« 

L.  ed.  613,  10  Sup.  Ct.  Rep.  312— Philidel- 
phia  Novelty  Mfg.  Co.  v.  Rouss.  40  Fed.  o'iT 
—Celluloid  Mfff.  Co.  ▼.  Read.  47  Fed.  71«{— 
Gessler  v.  Grieb,  80  Wis.  28,  27  Am.  St  U^p. 
20,  48  N.  W.  1098. 

64.  The  use  of  an  embossed  periphery  and 
of  a  black  and  gold  label  being  open  to  all 
manufacturers  of  thread,  a  spool  having  » 
series  of  loops  stamped  around  the  bonier 
on  the  end,  between  figures  showing  the 
number  of  the  thread,  enclosing  a  iM 
containing  the  manufacturer's  name  and  the 
words  "Best  Six  Cord"  printed  in  a  cirrle 
having  the  number  of  the  thread  in  iHrr** 
figures  in  the  center,  is  not  infringed  by  » 
spool  substituting  a  single  star  In  pl*^ 
of  each  chain  of  loops  on  the  border,  sod 
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having  the  manufacturer's  own  name  on  the  | 
label,   with  a  diflferent  arrangement  of  the 
other  words  and  without  the  number  in  the 
center.     Coats  v.  Merrick   Thread   Co.   149 
U.  S.  562,  13  Sup.  Ct.  Rep.  966,       37:  847 

65.  One  is  not  liable  for  selling  a  medi- 
cine having  for  its  label  the  words 
"Brown's  Iron  Tonic,"  originally  put  up  by 
one  Brown,  of  whom  the  present  manufac- 
turers are  the  sucessors  in  business,  in  the 
absence  of  testimony  showing  an  intention 
to  palm  off  the  medicine  as  that  of  the 
plaintiff,  who  has  used  and  uses  the  words 
"Brown's  Iron  Bitters"  on  his  medicine. 
Brown  Chemical  Co.  v.  Meyer,  139  V.  S. 
540,  11  Sup.  Ct.  Rep.  625,  35:  247 

66.  The  use  by  defendant  of  an  important 
7>art  of  plaintiff's  label,  in  such  a  way  and 
under  such  circumstances  as  to  amount  to  a 
false  representation,  and  an  intentional  and 
fraudulent  sale  of  its  goods  as  those  of  the 
plaintiff,  without  plaintiff's  consent  or  ac- 
nuiesence,  constitutes  ground  for  relief. 
LAwrence  Mfg.  Co.  v.  Tennessee  Mfg.  Co. 
138   U.   S.  537,  11   Sup.  Ct.  Rep.  396, 

34:  997 
Cited  In  Brown  Chemical  Co.  v.  Meyer.  139  IT. 
S.  .*544.  .^5  L.  ed-  240,  11  Sup.  Ct.  Rep.  625 
— Singer  Mfg.  Co.  v.  .Tune  Mfg.  Co.  163  U. 
S.  1S8,  41  L.  ed.  125.  16  Sup.  Ct.  Rep.  1002 
— Elgin  Nat.  Watch  Co.  v.  Illinois  Watch 
Capo  Co.  170  r.  8.  674.  45  L.  ed.  381.  21 
Sup.  Ct.  Rep.  270 — Pricp  Baklng-Powder  Co. 
V.  Fyfe,  45  Fed.  800— Carlsbad  v.  TIbbetts, 
.%!  Fed.  856 — I^  Page  Co.  v.  Russia  Cement 
Co.  17  L.R.A.  355.  2  C.  C.  A.  557,  5  U.  S. 
App.  112,  51  Fed.  04.3— Cleveland  Stone  Co. 
r.  Wallace.  52  Fed.  438— Meyer  v.  Dr.  B. 
L.  Bull  Vegetable  Medicine  Co.  7  C.  C.  A. 
.-«.•».  18  IT.  S.  App,  .372.  58  Fed.  887— PIIls- 
Imry  v.  Plllsbury- Washburn  Flour  Mills  Co. 
12  C.  C.  A.  436.  24  U.  S.  App.  305,  64  Fed. 
846 — California  Fig  Syrup  Co.  v.  Stearns.  67 
Fod.  101,5 — California  Syrup  Co.  v.  Frederick 
steams  &  Co.  .33  L.R.A.  58,  20  C  C.  A.  25. 
43  U.  S.  App.  234.  73  Fed.  816 — Genesee 
Salt  Co.  V.  Bumap,  20  C.  C.  A.  30.  43  V. 
S.  App.  24,3,  73  Fed.  821— N.  K.  Fairbank 
Co.  V.  R.  W.  Befl  Mfg.  Co.  23  C.  C.  A.  ,155, 
45  U.  S.  App.  190,  77  Fed.  -870 — Stuart  v. 
F.  G.  Stewart  Co.  63  U.  S.  App.  561,  33  C. 
C.  A.  484,  01  Fed.  247— Deering  Harvester 
Co.  y.  Whitman  &  B.  Mfg.  Co.  33  C.  C.  A. 
560.  62  r.  S.  App.  680,  01  Fed.  378— Gorham 
Mfg.  Co.  V.  Kmery-Blrd-Thayer  Dry-Goods 
Co.  02  Fed.  778 — Dennlson  Mfg.  Co.  v. 
Thomas  Mfg.  Co.  94  Fed.  6,56 — Illinois 
Watch-Case  Co.  v.  Elgin  Nat.  Watch  Co.  35 
<\  C.  A.  240,  94  Fed.  660— Church  &  D. 
Co.  V.  Russ,  09  Fed.  270 — La  Republique 
Francaise  v.  Schultz,  42  C.  C.  A.  235,  102 
Fed.  155— Heller  &  M.  Co.  v.  Shaver,  102 
Fed.  887 — Gorham  Mfg.  Co.  v.  Kmery-Blrd 
Thayer  Dry-Goods  Co.  43  C.  C.  A.  513.  104 
Fed.  244— Shaver  v.  Heller  &  M.  Co.  65  L. 
R.A.  885,  48  C.  C.  A.  58,  108  Fed.  831— 
Russia  Cement  Co.  v.  KatKenstein,  100  Fed. 
316 — Albany  Perforated  Wrapping-Paper  Co. 
V.  John  Hoberg  Co.  48  C.  C.  A.  560.  100  Fed. 
.590 — N.  K.  Fairbank  Co.  v.  Windsor,  118 
Fed.  06 — Computing  Scale  Co.  v.  Standard 
Computing  Scale  Co.  ,->5  C.  C.  A.  461,  118 
F'pd.  967 — Kipling  ▼.  Putnam.  65  L.R.A.  878, 
57  C.  C.  A.  300,  120  Fed.  6,36— Kyle  v. 
Perfection  Mattress  Co.  127  Ala.  48,  50  L. 
R.A.  631.  85  Am.  St.  Rep.  78,  J8  So.  545 
— William  .1.  Moiley  Co.  v.  Ki-aun  &  F.  Co. 


03  111.  App.  186— Rains  ▼.  White,  107  Ky. 
118,  52  S.  W.  070— Oakes  v.  St.  Louis  Candy 
Co.  146  Mo.  400,  48  S.  W.  467— Nicholson 
V.  Wm.  A.  Stickney  Cigar  Co.  158  Mo.  164, 
69  S.  W.  121— Van  Horn  v.  Coogan,  52  N. 
,T.  Bq.  383,  28  Atl.  788 — De  Long  v.  De 
Long  Hook  &  Eye  Co.  80  Hun,  403,  35  N. 
Y.  Supp.  509— BMscher  v.  Blank,  138  N.  Y. 
252.  33  N.  B.  1040— C.  F.  Simmons  Medicine 
Co.  v.  Mansfield  Drug  Co.  93  Tenn.  85,  23 
S.  W.  165 — Fish  Bros.  Wagon  i^o.  v.  La 
Belle  Wagon  Works  (Fish  Bros.  Wagon  Co. 
V.  Fish)  82  Wis.  563,  16  L.R.A.  450,  33  Am. 
St.  Rep.  72,  52  N.  W.  505. 

Imitation  of  name  plate. 

67.  The  lettering  "New  York  S.  M.  Mfg. 
Co."  corresponding  in  size  and  style  of 
letters  with  the  lettering  "The  Singer 
Manfg.  Co."  on  the  brass  plates  of  the  lat- 
ter company,  cannot  lawfully  be  used  on 
sewing  machines  similar  to  those  of  the 
Singer  Company,  by  a  company  bearing  the 
former  name,  although  it  does  not  employ 
the  name  "Singer,"  when  the  position  and 
size,  as  well  as  the  inscription  found  on  the 
plate,  are  imitations  of  those  use^  by  the 
Singer  Company,  and  are  calculated  to  de- 
ceive the  public.  Singer  Mfg.  Co.  v.  Bent,. 
163  U.  S.  205,  16  Sup.  Ct.  Rep.  1016, 

41:  131 

68.  An  unlawful  attempt  to  deceive  the 
public  in  the  sale  of  Singer  sewing  machines 
by  inducing  the  belief  that  they  were  made 
by  the  Singer  Manufacturing  Company  is 
shown  where  the  shape,  material,  and  plac^- 
of  position  of  the  plate  upon  the  machine, 
as  well  as  the  words  upon  it,  were  in  imita- 
tion of  the  plate  used  by  the  Singer  Com- 
pany, while  there  was  also  a  colorable  imi- 
tation of  the  device  cast  in  the  legs  of  the 
machines,  and  the  numbers  used  in  the  ma- 
chines were  taken  in  the  millions  to  convey 
the  impression  that  they  were  the  result  of 
a  long -established  manufacture,  and  in  addi- 
tion to  this'  a  tension  screw  on  the  machine 
of  the  Singer  company,  which  was  covered 
by  a  subsisting  patent,  was  imitated  by  a 
dimimy  screw  on  the  other  machine,  which 
served  no  mechanical  purpose  whatever. 
Singer  Mfg.  Co.  v.  June  Mfg.  Co.  163  U.  S. 
169,  16  Sup.  Ct.  Rep.  1002.  41:118 
Cited  In   Singer  Mfg.   Co.  ▼.   Hippie,    100  Fed. 

153 — Halstead  v.  Houston,  111  Fed.  378. 

Intent  of  infringer. 

See  also  supra,  48. 

69.  The  intentional  use  of  another's  trade- 
mark is  a  fraud.  Menendez  v.  Holt,  128 
U.  S.  514,  9  Sup.  Ct.  Rep.  143,         32:  526 

70.  When  plaintiff  has  the  absolute  right 
to  the  use  of  particular  words  as  a  trade- 
mark, if  an  infringement  is  shown,  a  fraud- 
ulent intent  is  presumed;  but,  where  the 
alleged  trademark  is  not  in  itself  a  good 
trademark,  but  has  come  to  denote  the  par- 
ticular manufacturer  or  vendor,  to  obtain 
relief  against  unfair  competition,  such  cir- 
cumstances must  be  made  out  as  will  show 
wrongful  intent  in  fact,  or  justify  that  in- 
ference from  the  inevitable  consequences 
of  the  act  complained  of.    Elgin  Nat.  Watch. 


5616 


TRADEMARK,  IV.  b. 


Co.  V.  Ulinoifl  Watch  Case  Co.  179   U.   S. 
665,  21  Sup.  Ct.  Rep.  270,  45:  365 

died  in  Ohio  Bakloj;  Co.  ▼.  National  Biscuit 
Co.  62  C.  C.  A.  121,  127  Fed.  121— Lamont, 
O.  &  Co.  V.  Hershey.  140  Fed.  764— A. 
Leschen  &  Sons  Rope  Co.  v.  Macomber  &  W. 
Rope  Co.  142  Fed.  291— Galena  Signal  Oil 
Co.  T.  W.  P.  Fuller  &  Co.  142  Fed.  1007— 
W.  R.  Lynn  Shoe  Co.  v.  Auburn-Lynn  Shoo 
Co.  100  Me.  474,  4  L.R.A.(N.S.)  968.  62  Atl. 
499— Regis  V.  Jaynes,  191  Mass.  248,  77  N. 

B.  774. 

71.  Positive  proof  of  fraudulent  intent  is 
not  required  to  give  a  right  to  an  injunc- 
tion, where  the  proof  of  infringement  is 
cloar;  nor  is  it  necessary  that  a  specific 
trademark  should  be  infringed,  as  an  intent 
by  defendant  to  palm  off  his  goods  as  the 
goods  of  complainant  is  sufficient.  McLean 
V.  Fleming,  96  U.  S.  245,  24:  828 

Cited  in  Amoskeag  Mfg.  Co.  v.  Trainer,  101 
U.  S.  64,  25  L.  ed.  998 — Lawrence  Mfg.  Co. 
V.  Tennessee  Mfg.  Co.  138  U.  S.  549,  34  L. 
ed.  1004,  11  Sup.  Ct.  Rep.  396 — Landreth 
V.  Landreth,  •  22  Fed.  43 — California  Fig 
Syrup  Co.  v.  Improved  Fig  Syrup  Co.  51 
Fed.  296— Carlsbad  v.  Tlbbetta,  51  Fed.  837 
— Le  Page  Co.  v.  Russia  Cement  Co.  7  L. 
R.A.  354,  2  C.  C.  A.  661,  5  U.  S.  App.  112, 
51  Fed.  947 — Buck's  Stove  &  Range  Co.  v. 
Kiechle,  76  Fed.  760 — California  Fig  Syrup 
Co.  V.  Clinton  E.  Worden  &  Co.  86  Fed.  215 
— Kann  v.  Diamond  Steel  Co.  32  C.  C.  A. 
330,  61  U.  S.  App.  22,  89  Fed.  713— Gorham 
Mfg.  Co.  V.  Emery-Bird-Thayer  Dry  Goods 
Co.  92  Fed.  778 — Illinois  Watch  Case  Co.  v. 
Elgin  Nat.  Watch  Co..  35  C.  C.  A.  240,  94 
.    Fed.    670 — Centaur    Co.    v.    Marshall,    38    C. 

C.  A.  419,  97  Fed.  791— Church  &  D.  Co. 
V.  Russ,  99  Fed.  279 — Shaver  v.  Heller  & 
M.  Co.  65  L.R.A.  885,  48  C.  C.  A.  58,  108 
Fed.  831 — Allen  B.  Wrisley  Co.  v.  Iowa  Soap 
Co.  122  Fed.  797 — International  Committee, 
Y.  W.  C.  A.  V.  Young  W^omen's  Christian 
Asso.  104  III.  200.  56  L.R.A.  891.  62  N.  E. 
r»51 — Merchants*  Detective  Asso.  v.  Detective 
Mercantile  Agency,  25  111.  App.  259 — Avery 
V.  Meikle,  81  Ky.  96 — Weener  v.  Brayton, 
152  Mass.  105,  8  L.R.A.  644,  25  N.  E.  46 
— Nesne  v.  Sundet,  93  Minn.  300,  106  Am. 
St.  Rep.  439.  101  N.  W.  490— Liggett  &  M. 
Tobacco  Co.  v.  Sam  Reid  Tobacco  Co.  104 
Mo.  60,  24  Am.  St.  Rep.  313.  15  S.  W.  843 
— Drummond  Tobacco  Co.  v.  AddLson  TInsley 
Tobacco  Co.  52  Mo.  App.  28 — St.  Louis  Car- 
bonating  &  Mfg.  Co.  v.  Eclipse  Carbonating 
Co.  58  Mo.  App.  418 — Woodcock  v.  Guy,  33 
Wash.  239,  74  Pac.  858. 


b.  Defenses. 

Abandonment,  see  infra,  87. 

72.  The  infringer  of  a  trademark  is  not 
exonerated  from  liability  to  a  suit  for  an 
injunction  by  reason  of  the  fact  that  he  act- 
ed innocently.  Saxlehner  v.  Siegel-Cooper 
Co.  179  U.  S.  42,  21  Sup.  Ct.  Rep.  16, 

45:77 
Cited  in  Beebe  v.  Tolerton  &  S.  Co.  117  Iowa, 
595,  91  N.  W.  905. 

73.  Where  it  appears  that,  for  several 
years  before  the  adoption  of  the  words  "La 
Normandi"  as  a  trademark  by  plaintiff  as  a 
tradename  in  manufacturing  and  selling 
cigars,  the  words  "La  Normanda"  had  been 
used  by  defendants  in  their  business  for  a 


particular  brand  of  cigars,  the  plaintifT  is 

not  entitled  to  an  injunction.     Stachelberi; 

V.  Ponce,  128  U.  S.  686,  9  Sup.  Ct.  Rep.  200. 

32*  569 

Cited  in  Corbin  v.  Gould.  133  V.  S.  314.  33 
L.  ed.  613,  10  Sup.  Ct.  Rep.  312 — Goldstein 
V.  Whelan,  62  Fed.  125 — Sjmonds  v.  Jones. 
82  Me.  311,  8  L.R.A.  574.  17  Am.  St.  Bop 
485,  19  Atl.  820— Watklns  v.  Ijindon.  52 
Minn.  394,  19  L.R.A.  239,  38  Am.  St.  Rep 
560,  54  N.  W.  193. 

74.  The  adoption  by  plaintiff  of  the  worda 
"La  Normandi"  as  a  trademark,  in  his  busi 
ness  of  manufacturing  and  selling  cigars 
of  a  certain  kind,  cannot  take  away  the 
right  previously  acquired  by  the  public  in 
the  use  of  the  words  "La  Normanda*'  a* 
indicating  a  particular  kind  of  cigars. 
Stachelberg  v.  Ponce,  128  U.  S.  686,  9  Sup. 
Ct.  -Rep.  200,  32:  569 

75.  In  an  action  for  an  injunction  to  re- 
strain defendants  from  using  a  certain 
trademark  for  flour,  which  consisted  of  the 
words  "La  Favorita,"  the  fact  that  plain- 
tiffs were  not  the  actual  manufacturers  of 
the  flour  upon  which  they  placed  such 
words  does  not  deprive  them  of  the  right  to 
be  protected  in  the  use  of  that  brand  as  a 
trademark.  Menendez  y.  Holt,  128  U.  S. 
514,  9  Sup.  Ct.  Rep.  143,  32:  526 

76.  Plaintiffs  having  acquired  the  exclu- 
sive right  to  the  words  "La  Favorita."  a* 
applied  to  flour,  it  is  no  answer  to  their  ac- 
tion to  say  that  there  was  no  inva.sion  of 
that  right  because  the  name  accompanying: 
these  words,  upon  flour  sold  by  defendants, 
varied  from  that  used  by  the  plaintiffs. 
Menendez  v.  Holt,  128  U.  S.  614,  9  Sup.  Ct. 
Rep.  143.  32:  526 
Cited  In  Redway  v.  Ohio  Stove  Co.  38  Fed.  5W 

—Battle  V.  Flnlay,  50  Fed.  107— Carlsbad 
V.  Kutnow,  68  Fed.  796 — PIllBbury-Washliiirp 
Flour  Mills  Co.  v.  Ea^le,  41  L.R.A.  168.  3(» 
C.  C.  A.  398,  58  U.  S.  App.  490,  86  Fed. 
620 — Dunlap  &  Co.  v.  Young,  68  App.  Div. 
139,  74  N.  y.  Supp.  184. 

77.  Liability  for  infringement  of  a  label 
and  bottle  is  xiot  avoided  by  the  infringer's 
use  of  an  additional  label  which  is  a  mere 
importer's  private  mark.  Saxlehner  v.  Sie- 
gel-Cooper Co.  179  U,  S.  42,  21  Sup.  Ct. 
Rep.  16,  45:77 

liHches. 

Right  to  Injunction  Notwithstanding 
Right  to  Recover  Past  Profits  a« 
Barred  by  Delay,  see  Injunction, 
197. 

78.  The  supposition  on  the  part  of  a  for 
eign  owner  of  a  trademark  that  a  person 
having  the  exclusive  contract  for  the  sale 
of  his  goods  in  this  country  would  protect 
it  against  infringers,  but  who  was  not  au 
thorized  to  abandon  it,  will  not  relieve  him 
from  the  effect  of  his  laches  when  infring- 
ers have  been  allowed  to  use  the  word  for 
many  years,  until  it  has  become  a  generic 
name.  Saxlehner  v.  Eisner  &  M.  Co.  179 
U.   S.   19,   21   Sup.   Ct.   Rep.   7,        45:60 

79.  A  right  of  action  for  fraudulent  n»f 
of  labels  in  this  country  is  not  defeated  on 
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the  ground  of  laches  by  failure  for  many 
years  to  assert  it,  when,  during  that  time, 
the  owner  was  making  repeated,  persistent, 
and  for  a  long  time  unsuccessful,  efforts  in 
his  own  country  to  establish  his  rights. 
Saxlehner  v.  Eisner  &  M.  Co.  179  U.  S.  19, 
21  Sup.  Ct.  Rep.  7,  45:  60 

80.  The  laches  of  the  owner  of  a  trade- 
mark in  the  word  "Hunyadi"  is  sufficient  to 
defeat  bis  rights  therein,  when  by  twenty 
years  of  inaction  he  has  permitted  the  use 
of  the  word  by  infringers  in  this  country, 
who  have  been  using  it  under  licenses  from 
the  Hungarian  government,  until  the  name 
has  become  generic  as  indicative  of  the 
whole  class  of  medicinal  waters  for  which 
it  is  used.  Saxlehner  v.  Eisner  A.  M.  Co. 
179  U.  S.  19,  21  Sup.  Ct.  Rep.  7,  45:  60 
Saxlehner  v.  Nielsen,  179  U.  S.  43,  21  Sup. 

Ct.  Rep.  16,  45:  77 

Cited  in  French  Republic  v.  Saratoga  Vichy 
Spring  Co.  191  U.  8.  437,  48  L.  ed.  252,  24 
Sup.  Ct.  Rep.  145 — Alger  v.  Keith,  44  C. 
C.  A.  386,  105  Fed.  120 — Blssell  Chilled 
Plow  Works  V.  T.  M.  Blssell  Plow  Co.  121 
Fed.  375— Thackeray  v.  Saxlehner,  60  C.  C. 
A.  562,  125  Fed.  911— Wilcox  &  W.  Co.  v*. 
Farrand  Organ  Co.  139  Fed.  48 — Gaines  ▼. 
E.  Whyte  Grocery.  Fmlt  &  Wine  Co.  107 
Mo.  App.  526,  81  S.  W.  648. 

81.  The  right  to  a  trademark,  once  lost 
by  permitting  infringers  in  this  country  to 
use  it  until  the  word  has  become  generic,  is 
not  regained  here  by  a  change  of  the  law 
of  the  country  of  its  origin,  by  which  the 
owner's  right  to  it  is  established  there  after 
it  has  been  held  to  be  public  property  for 
many  years.  Saxlehner  v.  Eisner  &  M.  Co. 
179  U.  S.  19,  21  Sup.  Ct.  Rep.  7,  45:  60 

82.  Long  use  by  different  manufacturers, 
without  objection,  of  a  black  and  gold 
label  with  concentric  rings  to  designate  6- 
cord  200-yard  spool  thread,  precludes  any 
claim  by  one  of  them  of  infringement  by 
use  of  such  a  label  with  proper  distinctive 
marks.  Coats  v.  Merrick  Thread  Co.  149 
U.  S.  562,  13  Sup.  Ct.  Rep.  966,        37:  847 

Deceptive  trademark. 

Refusal  of  Equity  to  Aid  Deception,  see 
Equity,  322. 

As  Depriving  Complainant  of  Equity 
Essential  to  Bill  against  Infring- 
er, see  Injunction,  196. 

83.  To  put  forth  a  trademark  attached 
to  an  article,  showing  that  it  is  manufac- 
tured in  a  particular  place  by  a  person 
whose  manufacture  there  had  acquired  a 
great  reputation,  when  in  fact  it  is  manu- 
factured by  a  different  person,  at  a  dif- 
ferent place,  is  a  fraud  upon  the  public 
which  no  court  of  equity  will  countenance. 
Manhattan  Medicine  Co.  v.  Wood,  108  U. 
S.  218,  2  Sup.  Ct  Rep.  436,  27:  706 
Cited  in  Lawrence  Mfff,  Co.  v.  Tennessee  Mfg. 

Co.  138  U.  8.  547,  34  L.  ed.  1003,  11  Sup. 
Ct.  Rep.  396 — Clinton  E.  Worden  &  Co.  v. 
raltfornia  F\g  Symp  Co.  187  U.  S.  531, 
47  L.  ed.  289,  23  Sup.  Ct.  Rep.  161 — Law- 
rence Mfg.  Co.  V.  Tennessee  Mfg.  Co.  81  Pod. 
784 — Jennings  v.  Johnson,  37  Fed.  365 — 
Clotworthy  v.  Schepp,  42  Fed.  63 — Societe 
U.  S.  Dig.--362 


Anonyme  v.  Western  Distilling  Co.  43  Fed. 
418 — Hohner  v.  Gratz,  50  Fed.  370 — Cleve- 
land Stone  Co.  v.  Wallace,  52  Fed.  437 — 
Improved  Fig  Syrup  Co.  v.  California  Fig 
Syrup  Co.  4  C.  C.  A.  266,  7  U.  S.  App.  588, 
54  Fed.  176 — Kranss  v.  Jos.  R.  Peebles'  Sons 
Co.  58  Fed.  504 — Alaska  Packers*  Asso.  v. 
Alaska  Improv.  Co.  60  Fed.  104 — Url  v. 
Hirsch,  123  Fed.  575 — Joseph  v.  Macowsky, 
96  Cal.  521,  19  L.R.A.  57,  31  Pac.  914— 
Solis  Cigar  Co.  v.  Pozo,  16  Colo.  306,  25 
Am.  St.  Rep.  279,  26  Pac.  556 — Wormser  v. 
Shayne,  111  III.  App.  561 — Symonds  v. 
Jones,  82  Me.  315,  8  L.R.A.  574,  17  Am.  St. 
Rep.  485,  19  Atl.  820— Slegert  v.  Abbott,  61 
Md.  284,  48  Am.  Rep.  101— Kenny  v.  Glllet, 
70  Md.  570,  17  Atl.  690— Uoxle  v.  Chaney, 
143  Mass.  593,  58  Am.  Rep.  149,  10  N.  B. 
713 — Regis  V.  Jaynes,  185  Mass.  462,  70 
N.  E.  480 — Oluckman  v.  Strauch,  99  App. 
Dlv.  363,  91  N.  Y.  Supp.  223— New  York 
Consol.  Card  Co.  v.  Union  Ploying  Card  Co. 
39  Hun,  613 — Hazard  v.  Caswell,  93  N.  Y. 
268,  45  Am.  Rep.  198 — Koehler  v.  Sanders, 
122  N.  Y.  76,  9  L.R.A.  579,  25  N.  B.  235— 
Prince  Mfg.  Co.  v.  Prince's  Metallic  Paint 
Co.  185  N.  Y.  85,  17  L.R.A.  134,  31  N.  B. 
990— Buckland  v.  Rice,  40  Ohio  St.  528— 
C.  F.  Simmons  Medicine  Co.  v.  Mansfield 
Drug  Co.  93  Tenn.  96,  23  S.  W.  165 — Lemke 
V.  Diets,  121  Wis.  108,  98  N.  W.  9o6. 

84.  An  exclusive  privilege  to  deceive  the 
public  by  means  of  a  trademark  containing 
misrepresentations  is  not  one  that  a  court  of 
equity  will  aid  or  sanction.  Manhattan 
Medicine  Co.  v.  Wood,  108  U.  S.  218,  2 
Sup.  Ct.  Rep.  436,  27:  706 

Distinguished  in  Cuervo  v.  Landauer,  63  Fed. 

1003 — Plllsbury  v.  Pillsbury- Washburn  Flour 

Mills   Co.   12   C.   C.    A.    441,   24   U.    S.   App. 

395,  64  Fed.  850 — American  Grocery  Co.  v. 

Sloan,  68  Fed.  541. 

Cited  in  Holzapfel's  Compositions  Co.  v.  Raht- 
]en*8  American  Composition  Co.  183  U.  S. 
8,  46  L.  ed.  53,  22  Sup.  Ct.  Rep.  6 — Califor- 
nia Flg-Syrup  Co.  v.  Putnam,  66  Fed.  752 
— California  Fig  Syrup  Co.  v.  Stearns,  67 
Fed.  1013 — California  Fig  Syrup  Co.  v. 
Putnam,  16  C.  C.  A.  378,  33  U.  S.  App. 
283,  69  Fed.  741— California  Fig  Syrup  Co. 
V.  Frederick  Stearns  &  Co.  33  L.R.A.  58, 
20  C.  C.  A.  26,  43  U.  S.  App.  234,  73  Fed. 
817 — Hllson  Co.  v.  Foster,  80  Fed.  901 — 
Raymond  v.  Royal  Baklng-Powder  Co.  29  C. 
C.  A.  249,  55  U.  S.  App.  575.  85  Fed.  235 — 
Centaur  Co.  v.  Marshall,  92  Fed.  607 — 
Dadirrian  v.  Yacublan,  39  C.  C.  A.  325,  98 
Fed.  876 — Michigan  Pipe  Co.  v.  Fremont 
Ditch,  Pipe  Line  &  Reservoir  Co.  49  C.  C.  A. 
327,  111  Fed.  287 — Macmahan  Pharmacal 
Co.  V.  Denver  Chemical  Mfg.  Co.  51  C.  C.  A. 
309,  113  Fed.  475— Mlllbrae  Co.  v.  Taylor 
(Cal.)  25  L.R.A.  196,  37  Pac.  235 — Coleman, 
B.  &  W.  Co.  V.  Dannenberg  Co.  103  Ga.  787, 
41  L.R.A.  472,  68  Am.  St.  Rep.  143,  30  S. 
E.  639— Chicago  v.  Union  Stock  Yards  & 
Transit  Co.  164  111.  237,  35  L.R.A.  286,  45 
N.  B.  430 — Frazer  v.  Frazer  Lubricator  Co. 
18  111.  App.  461— William  J.  Mozley  Co.  v. 
Braun  &  F.  Co.  93  111.  App.  187 — Messer 
V.  The  Fadettes,  168  Mass.  143,  37  L.R.A. 
722,  60  Am.  St.  Rep.  371,  46  N.  B.  407— 
Van  Horn  v.  Coogan,  52  N.  J.  Bq.  386,  28 
Atl.  788 — Cutter  v.  Gudebrod  Bros.  Co.  36 
App.  Dlv.  370,  55  N.  Y.  Supp.  298 — Siegert 
V.  Abbott,  72  Hun,  253,  25  N.  Y.  Supp.  590 
— Kennedy  v.  Dr.  David  Kennedy  Corp.  32 
Misc.  485,  66  N.  Y.  Supp.  225. 
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TRADEMARK,  V— TRADE  NAME. 


—  Editorial  notes. 

Deception  as  a  bar  to  relief  for  infringe- 
ment of  a  trademark.  34:  997;  47:  ^2 

[Invalidity  of  deceptive  trademark.  19 
L.R.A.  53. 

Effect  of  false  representations  extrinsic 
to  the  trade  name  or  trademark,  on  the 
right  to  protection  against  infringement  of 
same.    12  L.R.A.(N.S.)  1201.] 


F.  Ahandonment* 

See  also  supra,  78. 

85.  The  right  of  property  in  a  name  may 
become  public  property  by  dedication  or 
abandonment.  Singer  Mfg.  Co.  v.  June 
Mfg.  Co.  163  U.  S.  169,  16  Sup.  Ct.  Rep. 
1002,  41:118 
Cited  in  Sazlehner  t.  Eisner  &  M.  Co.  179  U. 

S.  31,  45  L.  ed.  73,  21  Sup.  Ct.  Rep.  7 — 
Holzapfcl's  Compositions  Co.  t.  Rahtjen's 
American  Composition  Co.  183  U.  S.  12,  46 
L.  ed.  55,  22  Sup.  Ct.  Rep.  6 — Manhattan 
L.  Ins.  Co.  V.  Wright,  61  C.  C.  A.  145,  126 
Fed.  89. 

86.  An  abandonment  of  a  trademark  by 
a  party  having  the  exclusive  sale  of  the 
goods  to  which  it  was  applied  under  a  con- 
tract with  the  owner,  which  the  latter  re- 
served the  right  to  cancel  upon  notice,  is 
not  binding  upon  him  unless  it  was  done 
with  his  knowledge  and  acquiescence.  Sax- 
lehner  v.  Eisner  &  M.  Co.  179  U.  S.  19,  20 
Sup.   Ct.  Rep.  7,  45:  60 

87.  To  establish  the  defense  of  abandon- 
ment, it  is  necessary  to  show,  not  only  acts 
indicating  a  practical  abandonment,  but  an 
actual  intent  to  abandon,  since  acts  which, 
unexplained,  would  be  sufficient  to  establish 
an  abandonment,  may  be  answered  by  show- 
ing that  there  never  was  an  intention  to 
give  up  and  relinquish  the  right  claimed. 
Saxlehner  v.  Eisner  &  M.  Co.  179  U.  S. 
19,  21  Sup.  Ct.  Rep.  7,  45:  60 
Cited    In    Actlengesellschaft    Verelnigte    Ultra- 

Marln-Fabriken  v.  Amber;?,  48  C.  C.  A.  265, 
109  Fed.  152 — Singer  Mfg.  Co.  v.  Hippie, 
109  Fed.  153 — American  Press  Asso.  v. 
Dally  Story  Pub.  Co.  66  L.R.A.  451,  57 
C.  C.  A.  72,  120  Fed.  768— Manhattan  L. 
Ins.  Co.  v.  Wright,  61  C.  C.  A.  145,  126 
Fed.  89. 

88.  Failure  to  prevent  others  from  ap- 
propriating the  word  "Hunyadi"  as  a  name 
for  mineral  waters,  until  it  has  become  a 
generic  name,  does  not  show  an  abandon- 
ment of  the  right  of  the  owner  of  a  trade- 
mark in  that  work,  when  he  has  made  every 
effort  in  his  power  to  put  a  stqp  to  the  use 
of  it  by  other  persons.  Saxlehner  v.  Eisner 
&  M.  Co.  179  U.  S.  19,  21  Sup.  Ct.  Rep.  7, 

45:  60 

89.  Prior  public  use  of  an  alleged  trade- 
mark is  not  established  by  proof  of  occa- 
sional use  of  the  phrase  by  a  third  party 
twenty  years  previously,  where  such  use  was 
abandoned  before  its  adoption  by  the  claim- 

anti  and  no  attempt  to  resume  it  had  been 


made.  Menendez  v.  Holt,  128  U.  S.  514,  9 
Sup.  Ct.  Rep.  143,  32:  526 

Cited  In  Levy  v.  Waitt,  56  Fed.  1018— Kohler 
•  Mfg.    Co.   V.    Beeshore,    8   C.    C.   A.    219,   17 

U.    S.    App.    362,    69    Fed.    576 — RIchter   t. 

Reynolds,  8  C.  C.  A.  222,  17  U.  S.  App.  427. 

59  Fed.  578— J.  &  P.   Bnlta  Brewing  Co.  v. 

Kalserbrauerel,  B.  &  Co.  20  C.  C.  A.  403,  39 

U.     8.     App.     229,     74     Fed.     224— Burt    r. 

Tucker,    178   Mass.    500,   52   L.R.A.    114,  59 

N.  E.  111. 


VI.  Begistration. 

Federal  Question  as  to,  see  Appeal  and  Er- 
ror,  1731. 

Appellate  Jurisdiction  of  Decree  as  to,  see 
Appeal  and  Error,  1067,  1068. 

See  also  supra,  57. 

90.  The  geographical  name  ''Elgin"  can- 
not be  registered  as  a  lawful  trademark,  to 
as  to  give  the  Elgin  Watch  Company  an  ex- 
clusive right  to  the  use  of  that  word  as  the 
name  of  watches  manufactured  by  it  in  that 
place,  although  the  secondary  signification 
acquired  by  the  word  in  connection  with  its 
use  on  Elgin  watches  may  be  sufficient  to 
entitle  the  Elgin  Company  to  protection 
against  the  use  of  the  word  by  others  in 
such  a  way  as  to  constitute  a  fraud.  Elgin 
Nat.  Watch  Co.  v.  Illinois  Watch  Case  Co. 
179  U.  S.  665,  21   Sup.  Ct.  Rep.  270, 

45:365 
Cited  In  La  Republlque  Francalse  v.  Sam  toga 
Vlcby  Springs  Co.  65  L.R.A.  831,  46  C.  C.  A 
420,  107  Fed.  461— Shaver  v.  Heller  4  M. 
Co.  65  L.R.A.  885,  48  C.  C.  A.  59.  lOS 
Fed.  881 — Searle  &  H.  Co.  v.  Warner.  50  C. 
C.  A.  323,  112  Fed.  676— Sterling  Eemedy 
Co.  V.  Spermine  Medical  Co.  60  C.  C.  A 
661,  112  Fed.  1003— French  Repabllc  r. 
Saratoga  Vichy  Spring  Co.  191  U.  S.  435. 
48  L.  ed.  252,  24  Sup.  Ct.  Rep.  145— Vacamn 
Oil  Co.  V.  Climax  Ref.  Co.  56  C.  C.  A.  92, 
120  Fed.  256— Von  Faber  v.  Faber,  124 
Fed.  611 — Dennlson  Mfg.  Co.  v.  Scbarf  Taic 
Label  &  Box  Co.  68  C.  C.  A.  269,  135  Fed. 
631. 

91.  The  description  of  a  trademark  for 
wire  rope  as  ''a  red  or  other  distinctively 
colored  streak  applied  to  or  woven  in  a  wire 
rope**  is  too  indefinite  to  be  the  subject  of 
registration  under  the  act  of  March  3, 1881 
(21  Stat,  at  L.  502,  chap.  138,  U.  S.  Comp. 
Stat.  1901,  p.  3401),  as  a  trademark.  A 
Leschen  &  Sons  Rope  Co.  v.  Broderick  &  B. 
Rope  Co.  201  U.  S.  167,  26  Sup.  Ct.  Rep.  425. 

50:  710 


TRADE  NAMB. 

Assignment  of  as  Incident  to  Good  Will, 
see  Good  Will,  2. 

Laches  as  Defense  in  Suit  to  Enforce  Ex- 
clusive Right  to,  see  Limitation  of  A^ 
tions,  106,  107. 

As  to  Trademark,  see  Trademark. 

See  also  Unfair  Competition. 

1.  In  the  absence  of  contract,  fraud,  or 
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estoppel,  any  man  may  use  his  own  name  in 

all  legitimate  ways,  and  as  the  whole  or  a 

part  of  a  corporate  name.    Howe  Scale  Co. 

V.  Wyckoff,  Seamans  A,  Benedict,  198  U.  S. 

118.  25  Sup.  Ct.  Rep.  609,  49:  972 

Cited  in  Von  Faber-Castell  t.  Faber,  71  C.  C.  A. 

3S4.  139  Fed.  258— Bates  Mfg.  Co.  v.  Bates 

Macb.  Co.  141   Fed.  214— -Hall  Safe  &  Lock 

Co.    V.    Herring-Hall-Marvln    Safe   Co.   74    C. 

C.  A.  367.  143  Fed.  237— Hall's  Safe  Co.  v. 

Herri Dff-Hall-Manriii    Safe   Co.    76    C.    C.    A. 

498.   146  Fed.  40. 

2.  It  is  not  the  use,  but  dishonesty  in 
th»  use,  of  the  name  that  is  condemned,  and 
it  is  a  question  of  evidence  in  each  case 
whether  there  is  false  representation  or  not. 
Howe  Scale  Co.  v.  Wyckoff,  Seamans  &  Ben 
etiict,  198  U.  S.  118,  25  Sup.  Ct.  Rep.  609, 

49:  972 
Cited  In  Wagner  Typewriter  Co.  t.  F.  S.  Web- 
ster Co.  144  Fed.  406. 

3.  Everyone  has  the  absolute  right  to  use 
his  own  name  honestly  in  his  own  business, 
even  if  incidentally  interCering  with  and 
injuring  the  business  of  another  having  the 
Hame  name;  but  he  cannot  resort  to  any 
artifice  or  do  any  act  calculated  to  mislead 
the  public  as  to  the  identity  of  the  business, 
firm,  or  estabishment,  or  of  the  article  pro- 
duced by  them,  thus  producing  injury  to 
the  other  beyond  that  resulting  from«  the 
similarity  of  name.  Singer  Mfg.  Co.  v. 
June  Mfg.  Co.  163  U.  S.  169,  16  Sup.  Ct. 
Rep.  1002,  41:118 
Cited   In   Royal  Baklnsr  Powder  Co.  v.  Royal, 

58  C.  C.  A.  508,  122  Fed.  346— Hygienic 
Fleeced  Underwear  Co.  v.  Way,  70  C.  C.  A. 
556,  137  Fed.  595 — Dodgre  Stationery  Co. 
V.  Dodipe,  145  Cal.  391,  78  Pac.  879— Vlano 
V.  Bacclgalupo,  183  Mass.  162,  67  N.  E. 
641 — Robinson  v.  Storm,  103  Tenn.  49,  52 
8.  W.  880. 

4.  The  exclusive  right  to  the  use  of  the 
word  "Vichy,"  under  which  the  waters  of 
the  springs  of  a  commune  in  France  of  that 
name  have  been  known  for  centuries,  be- 
longs to  the  owner  of  such  springs  as 
against  every  one  whose  waters  are  not 
drawn  therefrom,  or,  at  least,  from  the  same 
hydrographical  region,  which  may  be  called 
generally  the  basin  of  Vichy.  La  Repub- 
lique  Francaise  v.  Saratoga  Vichy  Springs 
Co.  (French  Republic  v.  Saratoga  Vichy 
Spring  Co.)  191  U.  S.  427,  24  Sup.  Ct.  Rep. 
145,  48:  247 
Cited   In   E^fTln   Nat    Watch   Co.   v.   rx>Teland, 

132  Fed.  47. 

5.  Equity  will  not  enforce  the  right  to  an 
exclusive  use  of  the  word  "Vichv"  in  con- 
nection  with  mineral  waters,  which  by  long 
adverse  use  has  become  generic,  as  against 
persons  using  that  word  to  denote  a  water 
not  drawn  from  springs  in  a  commune  in 
France  of  that  name,  where  no  attempt 
whatever  was  made  to  simulate  the  labels 
on  the  imported  water,  and  the  two  waters 
not  only  differ  in  their  ingredients  and 
taste,  but  one  is  a  still,  and  the  other  is  an 
effervescing,  water.  La  Republique  Fran- 
caise V.  Saratoga  Vichy  Spring  Co.  191  U.  S. 
427,  24  Sup.  Ct.  Rep.  145,  48:  247 

6.  Unfair  competition  does  not  arise  out 


of  the  use  in  a  corporate  name  of  the  sur- 
names of  one  or  more  of  the  incorporators, 
where  such  use  by  the  individuals  them- 
selves or  in  a  partnership  would  not  be 
open  to  that  charge.  Howe  Scale  Co.  v. 
Wvckoff,  Seamans  &  Benedict,  198  U.  S. 
118,  25  Sup.  Ct.  Rep.  609,  49:  972 

7.  A  manufacturer  of  typewriters  under 
the  names  "Remington"  and  "Remington 
Standard"  is  not  entitled  to  protection 
against  the  adoption  by  persons  bearing  re- 
spectively the  surnames  "Remington"  and 
*'Sholes'*  of  the  name  "Remington-Sholes" 
for  their  typewriters,  and  the  giving  of  that 
name  to  the  corporation  formed  for  their 
manufacture  and  sale,  where  the  only  con- 
fusion in  the  minds  ojf  the  public  as  to  the 
origin  of  the  product  results  from  the  sim- 
ilarity in  names,  and  not  from  the  manner  of 
their  use.  Howe  Scale  Co.  v.  Wyckoff,  Sea- 
mans &  Benedict,  198  U.  S.  118,  25  Sup.  Ct. 
Rep.  609,  49:972 
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TRADE  SECRETS. 


See  Secrets. 


TRADIXO. 

During  War,   see  Embargo   and  Noninter- 
course,  VII. 


TRADING  CONSUIi. 

Liability  of,  see  Diplomatic  and  Consular 
Officers,  24. 


TRAFFIC  ARRANOEMENTS. 

Between  Railroad  Companies,  see  Railroads, 
VI. 


TRAIN  DESPATCHER. 

Sufficiency    of    Performance    of    Duty,    see 

Master  and  Servant,  45,  46. 
As  Fellow  Servant,  see  Master  and  Servant, 

141,  142. 


TRAINING  SHIP. 

Pay  of  Executive  Officer  of,  see  Army  and 
Navy,  64. 


TRAINMEN. 

As  Fellow  Servants,  see  Master  and  Serv- 
ant, II.  d,  5f 
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TRAINS. 

Master's  Duty  as  to  Running  of,  see  Mas- 
ter and  Servant,  41-51. 


TRANSCRIPT. 

Of  Record  Grenerally,  see  Appeal  and  Error, 
V. 

Ck)8t8  for  Printing,  see  Appeal  and  Error, 
IX.  f,  2. 

Fees  of  Commissioner  for,  see  Commission- 
ers, 43. 


TRANSFER. 

Of  Stock,  see  Banks,  I.  b,  2;  IV.  d,  2;  Cor- 
porations, IX.  c. 

Of  Corporate  Franchise,  see  Corporations, 
III.  c. 

Of  Rights  in  Patent,  see  Patents,  XIII. 

Of  Trademark,  see  Trademark,  III. 

Ejectment  for  Want  of,  see  Carriers,  57. 

Conflict  of  Law  as  to,  see  Conflict  of  Laws, 
I.  h. 

Of  Jurisdiction,  see  Courts,  V.  f. 

Of  Cases  to  Supreme  Court,  see  Supreme 
Court  of  the  United  States,  I.  d. 

Of  Property,  Propriety  of  Injunction  where 
Loss  by  Transfer  might  be  Irretrievable, 
see  Injunction,  19. 


TRANSITORY  ACTION, 


See  Venue,  1,  2,  8,  12,  13< 
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TRANSLATIONS. 


Not  Best  Evidence,  see  Evidence,  893. 


TRANSPORTATION. 

Of  Coin  or  Bullion  During  War,  see  Em- 
bargo and  Nonintercourse,  18. 


TRANSPORTATION  BOND. 

See  Internal  Revenue,  206. 


TRANSPORTATION  CONTRACTS. 

With    United    States,    see    United    States, 
292-300. 


TRAVELING  EXPENSES. 

Of  Officers  of  Army  or  Navy,  see  Army  and 

Navy,  VI.  b,  4. 
Of   United   Stetes   Marshals,   see  Marshal, 

48-53. 


TRAVELING  SALESMAN. 

Domicil  of,  see  Domicil,  14. 
Interstate  Business  of,  see  Commerce,  TV.  e, 
especially  452-461. 


TRAVERSE. 

Of  Return  to  Writ  of  Habeas  Corpus,  see 
Habeas  Corpus,  214,  216,  217. 

What  Matters  may  be  Traversed,  see  Plesd- 
ing,  609-611. 

Of  Amended  Declaration,  see  Pleading,  622. 

Of  Return  to  Writ  or  Process,  see  Writ  and 
Process,  119,   120. 

Of  Venue,  see  Venue,  12. 


TREASON. 

/.  What  ConatituteSf  1'14, 
II,  Who  Punishable  for,  IS. 
III.  Defenses;  SustiUcation,  16*a«. 

Conflscation  of   Estates  of  Persons   Found 

Guilty  of,  see  Attainder  and  Outlawry. 
Right  of  Person  Charged  with,  to  Bail,  see 

Bail  and  Recognizance,  35,  37. 
Postponement  of  Trial  for,  see  Continuance 

and  Adjournment,  13. 
Jurisdiction  of  State  Courts  Prior  to  Con- 
stitution,  see   Courts,  331. 
Letter  as  Evidence,  see  Evidence,  1389. 
Confessions  as  Evidence,  see  Evidence,  1833, 

1834. 
Evidence  of  Other  Crime,  see  Evidence,  2167, 

2168. 
Sufficiency    of    Evidence   of,    see    Evidence, 

2560. 
False  Imprisonment  of  one   Charged  with. 

see  False  Imprisonment,  5. 
Indictment  for,  see  Indictment,  elc.,  160. 
Number  of  Peremptory  Challenges  in  Proee- 

cution  for,  see  Jury,  128. 
Pardon   to   Persons   Guilty  of,  see  Pardon 

and  Amnesty,  19. 
Oflfense  of,  by  Alien,  see  Pardon  and  Am 

nesty,   31. 
Venue  of  Trial,  see  Venue,  11. 


/.  What  Constitutes, 

Evidence  of,  see  Evidence,  2129. 

1.  Treason  is  a  breach  of  allegiance;  ab^ 
can  be  committed  only  by  one  who  owet 


TREASON,  n. 
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allegiance,_perpetual  or  temporary.  United 
States  V.  Wiltberger,  5  Wheat.  76,  5:  37 
Cited    In    Green    y.    United    States,    8    Ct.    CI. 

416 — Young  T.  United  States,  97  U.  S.  62, 

24  L.  ed.  998. 

2.  [Persuading  men  to  enlist  is  treason 
only  when  consummated  by  actual  enlist- 
ment; but  an  attempt  to  persuade  may  bo 
proved  to  show  quo  animo  the  prisoner 
joined  the  enemy's  forces.  Respublica  v. 
Roberts   (Ct.  0.  &  T.  Phila.)   1  Dall.  39, 

1:27] 

3.  [Enlisting,  or  procuring  enlistment,  in 
an  enemy's  service,  is  treason.  Nothing 
will  excuse  joining  the  enemy  but  the  fear 
of  immediate  death.  Respublica  v.  M'- 
Carty  (Ct.  0.  &  T.  Phila.)  2  Dall.  86, 

1:  300] 

4.  [Words  tending  to  excite  resistance  to 
the  government,  to  persuade  the  audience 
to  return  to  dependence  on  the  Crown  of 
Great  Britain,  and  to  favor  the  enemy,  are 
distinct  charges  of  misprision  of  treason, 
under  the  s^tute.  Respublica  v.  Weidle 
(Ct.  O.  &  T.  Phila.)  2  Dall.  88,  1:  301] 

5.  [Words  tending  to  excite  resistance  to 
the  government,  must  be  spoken  with  ma- 
licious and  mischievous  intention,  in  order 
to  render  them  criminal.  Respublica  v. 
Weidle   (Ct.  0.  &  T.  Phila.)   2  Dall.  88, 

1:301] 

6.  He  who,  being  bound  by  his  allegiance 
to  a  government,  sells  goods  to  the  agent  of 
nn  armed  combination  to  overthrow  that 
fjfovemroent,  knowing  that  the  purchaser 
!)uys  them  for  that  treasonable  purpose,  is 
himself  guilty  of  treason  or  misprision 
thereof.  Carlisle  v.  United  States,  16  Wall. 
147,  21:426 

7.  Aliens  domiciled  in  the  United  States 
in  1862,  engaged  in  manufacturing  salt- 
peter in  Alabama,  and  in  selling  it  to  the 
Confederate  States,  knowing  that  it  was  to 
be  used  by  them  in  the  manufacture  of  gun- 
powder for  the  prosecution  of  the  War  of 
the  Rebellion,  were  guilty  of  giving  aid  and 
comfort  to  the  Rebellion.  Carlisle  v.  Unit- 
ed Stetes,  16  Wall.  147,  21 :  426 
Radich  v.  Hutchins,  95  U.  S.  210,  24:  409 
CHied  in  Radich  v.  Hutchins,  95  U.  S.  212,  24 

L.   ed.   409— Collie  v.   United   States,   12  Ct. 
CI.   696. 

8.  [High  treason  could  be  committed 
against  the  commonwealth  of  Pennsylvania 
at  any  time  after  the  legislature  met  and 
appointed  the  executive  council,  in  Novem- 
ber, 1776,  although  before  the  definition  of 
the  offense,  or  the  meeting  of  the  executive 
council.  But  it  seems  that,  previous  to  Feb- 
ruary 11,  1777,  an  inhabitant  .of  Pennsyl- 
vania had  the  privilege  of  choosing  his  side 
in  the  pending  contest.  Respublica  v.  Chap- 
man   (Pa.. Sup.  Ct.)    1   Dall.   53,       1:33] 

lieTyliifc  war. 

9.  [Joining  and  arraying  one's  self  with 
the  forces  of  the  enemy  is  a  sufficient  overt 
act  of  levying  war.  Respublica  v.  Carlisle 
(Ct.  0.  &  T.  Phila.)    1  Dall.  35,         1:  26] 


10.  There  must  be  an  actual  assemblage 
of  men  for  the  treasonable  purpose,  to  con- 
stitute levying  war;  no  mere  conspiracy  or 
enlisting  of  men  is  sufficient.  Re  BoUman,  4 
Cranch,  75,  2:  554 
Cited  in  Luther  v.  Borden,  7  How.  81,  12  L. 

ed.  610 — Yoang  v.  United  States,  97  U.  S. 
66,  24  L.  ed.  999— Sparf  v.  United  States, 
156  U.  S.  66,  39  L.  ed.  849,  15  Sup.  Ct. 
Rep.  273 — United  States  v.  Athens  Armory, 
2  Abb.  (U.  S.)  146,  Fed.  Cas.  No.  14.473— 
United  States  y.  Burr,  Fed.  Cas.  No.  14,692a 
— United  States  v.  Burr,  Fed.  Cas.  No. 
14,693 — United  States  v.  Qreathouse,  2  Abb. 
(U.  S.)  373,  4  Sawy.  467,  Fed.  Cas.  No. 
15,254 — United  States  v.  Hanway,  2  Wall. 
Jr.  202,  Fed.  Cas.  No.  15,299— United  States 
V.  Ilozie,  1  Paine,  273,  Fed.  Cas.  No.  15,407 
—United  States  v.  O'SullIvan,  9  N.  Y.  Legal 
Obs.  276,  Fed.  Cas.  No.  15,974— Re  Charge. 
1  Sprague,  594,  Fed.  Cas.  No.  18,263 — Re 
Charge,  4  Blatchf.  520,  Fed.  Cas.  No.  18,270 
— Re  Charge,  1  Spiague,  603,  Fed.  Cas. 
No.  18.273 — Re  Charge,  2  Wall.  Jr.  136,  Fed. 
Cas.  No.  18,276 — State  v.  M'Donaid,  4  Port. 
(Ala.)  463— Noble  v.  Cullom,  44  Ala.  662— 
LawsoD  y.  Miller,  44  Aia.  625,  4  Am.  Rep. 
147— Hill  y.  Erwin,  44  Ala.  667— Latham 
y.  Clarlc.  25  Ark.  579— United  States  y. 
Athens  Armory,  35  Ga.  860 — Liyermore  y. 
Herschell,  3  Pick.  37— State  y.  Larkln,  49  N. 
H.  43— Druecker  y.  Salomon,  21  Wis.  620,  94 
Am.  Dec.  571. 

11.  [An  insurrection  by  armed  men  to 
prevent,  by  force  and  intimidation,  the  exe- 
cution of  an  act  of  Congress,  is  high  treason 
by  levying  war.  Unitwl  States  v.  Mitchell 
(C.  Ct.)  2  Dall.  348,  1:410 
United  States  v.  Vigol  (C.  Ct.)  2  Dall.  346, 

1 :  403] 

12.  [Insurrection,  by  an  armed  force,  to 
suppress  the  office  of  excise,  and  render  void 
an  act  of  Congress,  carried  on  by  burning 
houses,  records,  and  papers,  and  seizing 
and  compelling  public  officers  to  swear  they 
will  no  longer  act  as  such,  is  high  treason 
by  levying  war  against  the  government. 
United  States  v.  Vigol  (C.  Ct.)  2  Dall.  346, 

1:  409 

United  States  v.  Mitchell   (C.  Ct.)   2  ball. 

348,  1:410] 

13.  The  meeting  of  particular  bodies  of 
men,  and  their  marching  from  places  of 
partial,  to  a  place  of  general,  rendezvous, 
would  be  an  actual  assemblage  for  treason- 
able purpose,  sufficient  to  constitute  levy- 
ing war.    Ex  parte  BoUman,  4  Cranch,  75, 

2:554 

14.  To  revolutionize  by  force  the  govern- 
ment of  any  territory  under  the  United 
States  would  he  treason  and  levying  war, 
although  it  were  done  as  a  step  merely  to 
greater  projects.  Ex  parte  Bollman.  4 
Cranch,  75,  2:  554 


>  Editorial  note. 

Levying  war  is  high  treason. 


2:554 


n.  Who  Punishable  for. 

15.  An    alien    whose    oath   of    allegiance 
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to  the  United  States  is  void,  because  taken 
in  accordance  with  the  provisions  of  a 
statute  which  had  ceased  to  exist,  cannot  be 
guilty  of  treason  against  the  United  States 
for  acting  as  prize  master  of  an  American 
brig  in  the  West  Indies.  United  States  v. 
Villato   (C.  Ct.)   2  Dall.  370,  1:419 


///.  Defenses;  Justification, 

See  also  supra  3. 

'  16.  [Drunkenness  is  no  excuse  for  mis- 
prision of  treason.  Respublica  v.  Weidle 
(Ct.  0.  &  T.  Phila.)  2  Dall.  88,  1 :  301] 

17.  [The  apprehension  of  any  loss  of 
property  by  waste  of  fire,  or  even  of  slight 
or  remote  injury  to  the  person,  is  no  excuse 
for  joining  an  insurrection.  United  States 
V.  Vigol  (C.  Ct)  2  Dall.  346,  1:  409] 


TREASURER. 

Of  Corporation,  Liability  of,  see  Corpora- 
tions, 238,  239. 

Power  to  Sell  Forfeited  Mission  Lands  in 
Sonora,  see  Private  Land  Claims,  55a. 


-•-*- 


TREASURY. 

Matters  Relating  to  Department  Generally, 
see  Executive  Departments,  II.  a. 

Duty  to  Deposit  Prize  Money  in,  see  Prize 
and  Capture,  213. 


TREASURY  CHECKS. 

State  Taxation  of,  see  Taxes,  225. 


Rights  of   Purchaser   of   Stolen   Notes,  see 
Bills  and  Notes,  280. 


TREASURY  DEPARTMENT. 

See  Executive  Departments,  II.  a. 


TREASURY  NOTES. 

Recovery  Back  of  Amount  Paid  for  Redemp- 
tion of,  see  Assumpsit,  73. 
Ab  Promissory  Notes,  see  Bills  and  Notes, 

9. 
As    Contract    Within    Prohibition    Against 

Impairing     Contract     Obligations,    see 

Constitutional  Law,  1063. 
Damages  for  Loss  of,  see  Damages,  150. 
Liability    of    United    States    for    Genuine 

Notes    Unlawfully    Issued,    see   United 

States,  41. 
Power   to   Make   Them    Legal    Tender,    see 

Money,  4,  5. 
Waiver  of  Right  to  Coin  by  Accepting  Legal 

Tender  Notes,  see  Payment,  79. 


TREASURY  SEARCH  WARRANTS. 

Power  of  Courts  to  Enjoin  Execution,  we 
Injunction,  117. 


■♦♦» 


TREASURY  TRANSCRIPT. 

Conclusiveness    upon    Parties,    see    United 
States,  46. 


TREASURY  WARRANTS. 

Repudiation  of  Void  Warrants,  see  Consti- 
tutional Law,  1340. 

Validi^  of  Payment  to  State  in  Its  Owb 
Warrants,  see  Payment,  65. 

Of  State,  as  Bill  of  Credit,  see  States, 
229. 


TREATDBS. 

I.  Nature  and  Blfect,  1'30. 
II,  Terms  and  constmctionf  31' 67* 
III.  Negotiation  and  Ratification,  6S-9. 
IV.  Ahrogation  and  Termination,  70-4. 

Federal  Question  as  to,  see  Appeal  and 
Error,  IIL  d,  9,  ^,  (5). 

Appellate  Jurisdiction  over  Question  Re- 
lating to,  see  Appeal  and  Error,-  951. 
952,  980-982. 

Determining  Right  to  Condemn  Vessel  for 
Breach  of  Blockade  Under,  see  Block- 
ade, 52. 

Right  to  Damages  for  Detention  of  Vessel 
During  Blockade  Under,  see  Blockade, 
63. 

Jurisdiction  as  to  Claims  Arising  under, 
see  Claims,  171-179. 

Recognition  of  Independence  of  Original 
States  Under,  see  Colonies  and  the  Con- 
federation, 1. 

Refusal  to  Enforce  Contract  in  Conflict 
with,  see  Contracts,  464. 

Power  of  Congress  to  Enforce,  see  Congress. 
14. 

Delegating  to  Court  Power  to  Adjudicate 
on  Claim  Arising  Under,  see  Constitu- 
tional Law,  149. 

Relative  Power  of  Judicial  and  other  De- 
partments of  Government,  see  Courts. 
I.  e,  2,  6. 

Questions  aVising  under  Treaty  as  Confer 
ring  Federal  Jurisdiction,  see  Courts, 
537. 

Mailing  Dutiable  Articles  as  Violation  of 
International  Postal  Treaty,  see  Du- 
ties, 560. 

Jurisdiction  of  Consular  Tribunals  under, 
see  Diplomatic  and  Consular  Officers,  L 
b. 
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Enforcement  of  Treaty  Rights  by  Habeas 
Corpus,  see  Diplomatic  and  Consular 
Officers,  21. 

Judicial    Notice   of,   see   Evidence,    11,    85. 

For  Extradition,  see  Extradition,  II. 

Riparian  Ownership  as  Affecting  Rights  Se- 
cured by,  see  Fisheries,  13-15. 

Authority  to  Quarantine  Vessel  Under,  see 
Health,  1. 

Indian  Treaties,  see  Indians,  III.;  Interest, 
53,  54. 

Acquisition  of  Dominion  under,  see  Inter- 
national Law,  36-38. 

Preservation  of  Private  Rights  under  after 
Cession,  Conquest,  or  Change  in  Gov- 
ernment, see  International  Law,  41,  42, 
44,  68-78. 

Right  to  Jury  Trial  in  Alaska  imder,  see 
Jury,  88. 

Affording  Succor  or  Privilege  to  Belliger- 
ents by,  see  Neutrality,  8. 

Rights  of  Neutrals  under,  see  Neutrality, 
13. 

In  Relation  to  Panama  Canal  Zone,  see  Pan- 
ama Canal  Zone. 

As  Rule  of  Decision  in  Private  Land  Claim 
Cases,  see  Private  Land  Claims,  463, 
466,  467. 

With  Regard  to  Taking  Commissions  for 
Making  Captures  at  Sea,  see  Prize  and 
Capture,  45. 

Freedom  of  Vessel  from  Capture  under,  see 
Prize  and  Capture,  65. 

Liability  to  Capture  under,  see  Prize  and 
Capture,  118,  131. 

Restoration  of  Captured  Property  under,  see 
Prize  and  Capture,  239. 

Right  to  Restitution  under,  see  Prize  and 
Capture,  239,  257-259. 

Set-off  of  Money  Awarded  under,  see  Set-Off 
and  Counterclaim,  95. 

Right  to  Recovery  for  Kidnapped  Negroes 
under,  see  Slaves,  62. 

Authority  under  to  Capture  Vessel  Engaged 
in  Slave  Trade,  see  Slaves,  71. 

Construing  Statute  so  as  to  Conform  to 
Provisions  of,  see  Statutes,  378. 

Rights  of  Citizens  Under  Treaty  Ceding 
Florida  to  United  States,  see  Terri- 
tories, 4. 

Government  and  Control  of  Territory  Ceded 
by,  see  Territories,  11,  13,  14. 

Power  of  United  States  to  Take  Territory 
by  Treaty,  see  United  States,  24-26, 
30. 

Nature  and  Objects  of  Treatjr  Making  Pow- 
er of  United,  see  United  States,  31- 
83. 


/.  Nature  and  Effect. 

Nature  of  treaty. 

1.  A  treaty  is,  in  its  nature,  a  contract 
between  two  nations;  and  the  legislature 
must  execute  the  contract  before  it  can  be- 
come a  rule  for  the  court.  United  States 
T.    De   la  Maza  Arredondo,   6   Pet.    691, 

8:547 
Cited  In  Re  Metzger,  1  Barb.  259. 

2.  A  treaty  is  in  its  nature  a  contract 


between  two  nations, — ^not  a  legislative  act. 
Foster  v.  Neilson,  2  Pet.  253,  7:  415 

Cited  In  Fourteen  Diamond  Rlners  v.  United 
States  (The  Diamond  Rings)  183  U.  S.  182, 
46  L.  ed.  143,  22  Sup.  Ct.  Rep.  59— New 
York  Indians  v.  United  States,  30  Ct.  CI. 
447 — Choctaw  &  C.  Nations  v.  United  States, 
34  Ct.  CI.  90 — Taylor  v.  Morton,  2  Curt. 
C.  C.  463,  Fed.  Cas.  No.  13,799 — Hauensteln 
V.  Lynham,  28  Gratt.  76. 

3.  A  treaty  is  a  compact  between  inde- 
pendent nations,  and  depends  for  its  en- 
forcement on  the  honor  and  the  interest 
of  the  parties  to  it.  Edye  v.  Robertson, 
(Head  Money  Cases)  112  U.  S.  680,  6  Sup. 
Ct  Rep.  247,  28:  798 
Cited  In  Chew  Heong  v.  United  States,  112  U. 

S.  565,  28  L.  ed.  780,  6  Sup.  Ct.  Rep.  255 — 
United  States  v.  Rauscher,  119  U.  S.  418, 
30  L.  ed.  428,  7  Sup.  Ct.  Rep.  234— Klnkead 
V.  United  States,  150  U.  S.  511,  37  L.  ed. 
1162,  14  Sup.  Ct.  Rep.  172— Moore  v.  United 
States,  32  Ct.  CI.  597 — Choctaw  &  C.  Nations 
V.  United  States,  34  Ct.  Cl.  90. 

4.  A  treaty  of  cession  is  a  deed  or  grant 
from  one  sovereign  to  another,  which  trans- 
fers nothing  to  which  he  has  no  right  of 
property.  Mitchel  v.  United  States,  9  Pet. 
711,  9: 283 
Cited  in   Rhode   Island  v.   Massachcusetts,   12 

Pet.  733,  9  L.  ed.  1264— May  v.  Specht,  1 
Mich.  189 — Labadle  v.  United  States,  6  Okla. 
416,  61  Pac.  666. 

Legal  toroe  and  effect  generally. 

Construction   Generally,   see   infra,   II. 

On  Right  to  Exclude  Chinese,  see  Aliens, 
VI.  b,  3. 

Effect  of,  on  Alien's  Property  Rights, 
see  Aliens,  III.  b,  4. 

Judicial  Nature  of  Decision  by  District 
Judge  as  to,  see  Appeal  and  Error, 
817. 

Effect  of  Treaty  Fixing  Boundaries,  see 
Boundaries,  7,  10-15,  18,  19,  33. 

Effect  on  Citizenship,  see  Citizens,  13. 

Effect  of,  on  Confiscation,  see  Confisca- 
tion and  Sequestration. 

Effect  of  Treaty  of  Peace  on  Confiscated 
Debts  or  Property,  see  Confisca- 
tion and  Sequestration,  3,  4. 

Relative  Power  of  Judicial  and  Political 
Departments,  see  Courts,  110-116. 

As  Affecting  Customs  Duties,  see  Du- 
ties, IV. 

Effect  of  Treaty  on  Limitation  of  Ac- 
tionsj  see  Limitation  of  Actions, 
498. 

Effect  of  Treaty  of  Peace  on  Limita- 
tions, see  Limitation  of  Actions, 
652,  653. 

Of  Guadalupe  Hidalgo,  as  Affecting  Pri- 
vate Land  Claims,  see  Private  Land 
Claims. 

Of  St.  Ildefonso;  Sovereign  Proprietor- 
ship of  Public  Lands  in  Louisiana, 
see  Private  Land  Claims,  24,  25, 
27. 

Treaty  of  Fontainebleau ;  Effect  on  Pub- 
lic Proprietorship  of  Lands  in  Lou- 
isiana, see  Private  Land  Claims, 
28-31. 
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TreaW  of  1782  with  Great  Britain; 
Subsequent  Rights  as  to  Public 
Lands,  see  Private  Land  Claims, 
33. 

Florida  Treaty  of  Cession;  Rights  in 
Public  Lands  under,  see  Private 
Land  Claims,  34-36. 

Effect  of  Treaty  to  Supersede  or  Ex- 
clude State  Legislation,  see  States. 
69-71. 

Effect  of  Treaty  to  Incorporate  Ac- 
quired Territory  into  United  States, 
see  United  States,  14-16. 

5.  By  the  Constitution  of  the  United 
States  a  treaty  is  made  of  like  obligation  as 
an  act  of  legislation;  both  are  declared  to 
be  the  supreme  law  of  the  land;  and  no 
superior  efficacy  is  given  to  either  over  the 
other.  Whitney  v.  Robertson,  124  U.  S. 
190,  8  Sup.  Ct.  Rep.  456,  31 :  386 
Cited  In  Lem  Moon  Sing  v.  United  States,  158 

U.  S.  549,  39  L.  ed.  1086,  15  Sup.  Ct.  Rep. 
967--De  Lima  v.  Bldwell.  182  U.  S.  195, 
45  L.  ed.  1055,  21  Sup.  Ct.  Rep.  743— United 
States  V.  Lee  Yen  Tal,  185  U.  S.  221,  46 
L.  ed.  883,  22  Sup.  Ct.  Rep.  629 — Thingvalla 
Line  V.  United  States,  5  L.R.A.  136,  24  Ct. 
CI.  263 — Navarre  v.  United  States,  33  Ct. 
CI.  246 — Pino  V.  United  States,  38  Ct.  CI. 
66 — Apis  V.  United  States,  88  Fed.  930 — 
Shongo  V.  Miller,  45  App.  Dlv.  347,  61  N. 
Y..  Supp.  281 — Carter  v.  United  States,  1 
Ind.  Terr.  347,  37  8.  W.  204. 

6.  A  treaty  is  a  law  of  the  land,  when- 
ever its  provisions  prescribe  a  rule  by  which 
the  rights  of  the  private  citizen  or  subject 
may  be  determined.  Re  Cooper,  143  U.  S. 
472,  12  Sup.  Ct.  Rep.  453,  36:  232 

7.  A  treaty  is  a  law  of  the  United  States 
and  a  part  of  the  law  of  every  state. 
Boudinot  v.  United  States  (Cherokee  To- 
bacco) 11  Wall.  616,  20:  227 
Cited    in    Hauensteln    v.    Lynham,    100    U.    S. 

490,  25  L.  ed.  631— Re  Tlburclo  Parrott,  6 
Sawy.  871,  1  Fed.  503— United  States  v. 
Berry,  2  McCrary,  67,  4  Fed.  786. 

8.  A  treaty  is  the  supreme  law  of  the 
land,  and  binds  the  courts  as  much  as  an 
act  of  Congress.  United  States  v.  The  Peg- 
gy, 1  Cranch,  103,  2:  49 
Fellows   v.   Blacksmith,   19   How.   366, 

15:684 
Cited  In  Pollard  v.  Klbbe,  14  Pet.  412.  10 
L.  ed.  619 — Fellows  v.  Blacksmith,  19  How. 
872,  15  L.  ed.  686— De  Lima  v.  Bid  well,  182 
U.  S.  195,  45  L.  ed.  1055,  21  Sup.  Ct.  Rep. 
743— Re  Kalne,  10  N.  Y.  Legal  Obs.  263, 
Fed.  Cas.  No.  7,598 — Re  Metzger,  5  N.  T. 
Legal  Obs.  87,  Fed.  Cas.  No.  9,511 — Re 
Race  Horse.  70  Fed.  607 — Lone  Wolf  v. 
Hitchcock,  19  App.  D.  C.  329 — First  Nat. 
Bank  v.  Henderson,  101  Cal.  810.  35  Pac. 
899 — Howell  v.  Fountain,  3  Ga.  179,  46 
Am.  Dec.  415 — Little  v.  Watson,  32  Me.  225. 

9.  Treaties  are  the  law  of  the  land  and  a 
rule  of  decision  in  all  courts.  Strother  v. 
Lucas,  12  Pet.  410,  9:  1137 
Cited  in  Pollard  v.  Elbbe,  14  Pet,  416,  10  L. 

ed.  521. 

10.  In  the  United  S^tates  a  treaty  is 
regarded  in  courts  as  equivalent  to  an  act 
of  the  legislature,  whenever  it  operates  of 


itself  without  the  aid  ot  legislative  provi- 
sion.    Foster  t.   Neilson,   2   Pet   253, 

7:415 
Diatinguished  in  Pollard  v.  Kibbe,  14  Pet  365, 

10  L.  ed.  496. 
Cited  in  United  States  v.  Arredondo,  6  Pet. 
710,  8  L.  ed.  554 — Strother  v.  Lucas,  12  Pet 
439,  9  L.  ed.  1148— Garcia  v.  Lee,  12  Pet 
516,  9  L.  ed.  1178— Pollard  v.  Klbbe,  U 
Pet.  369,  10  L.  ed.  498— Pollard  ▼.  Kibbe. 
14  Pet.  407,  10  L.  ed.  516 — Pollard  t. 
Hagan,  3  How.  228,  11  L.  ed.  573 — Fellovi 
V.  Blacksmith,  19  How.  372,  15  L.  ed.  686- 
Hanensteln  v.  Lynbam,  100  U.  S.  490.  25  L 
ed.  631 — Chew  Heong  v.  United  States,  112 
U.  S.  540,  28  L.  ed.  771,  5  Sup.  Ct  Rep. 
255 — United  States  v  Rauscber,  119  U.  S. 
418,  30  L.  ed.  428,  7  Sup.  Ct.  Rep.  234- 
Thomas  v.  Gay,  169  U.  S.  271,  42  L.  ed 
743,  18  Sup.  Ct.  Rep.  340 — De  Lima  ▼.  Bid- 
well,  182  U.  S.  195,  45  L.  ed.  1055,  21  Sup. 
Ct.  Rep.  743 — Terlinden  v.  Ames,  184  V. 
S.  288,  46  L.  ed.  545,  22  Sup.  Ct.  Rep.  484 
—United  States  v.  Lee  Yen  Tal,  185  U.  S. 
220,  46  L.  ed.  883,  22  Sup.  Ct.  Rep.  62»~ 
Leighton  v.  United  States,  29  Ct.  CI.  322— 
Re  Kalne,  10  N.  Y.  Legal  Obs.  265,  Fed.  Caa 
No.  7,598— Re  Metzger,  5  N.  Y.  Legal  Ota. 
84,  Fed.  Cas.  No.  9,511 — United  States  v. 
New  Bedford  Bridge,  1  Woodb.  &  M.  500. 
Fed.  Caa  No.  15,867— Re  Tlburclo  Par- 
rott, 6  Sawy.  371,  1  Fed.  603— United  States 
V.  Watts,  8  Sawy.  371,  14  Fed.  131— Clark 
V.  Bates,  1  Dak.  58,  46  N.  W.  510— United 
States  V.  Grow  Dog,  3  Dak.  113,  14  N.  W. 
437 — ^Lone  Wolf  v.  Hitchcock,  19  App.  D 
C.  329 — Com.  v.  Hawes,  13  Bush,  702,  26 
Am.  Rep.  242 — B  landlord  v.  State,  10  Tex. 
App.  640. 

Sffect  as  ^rant  or  conflrmatlon. 

Treaty  Recognition  of  Private  Land 
Claims,  see  Private  Land  Claims, 
328-356. 

11.  A  treaty  operates  as  a  perfect,  pres 
ent,  and  absolute  confirmation  of  all  tbe 
grants  which  come  within  its  provisions. 
Rhode  Island  v.  Massachusetts,  12  Pet  657. 

9: 1233 
Cited  in  Pollard  v.  Klbbe,  14  Pet.  396,  10  U 
ed.  611. 

12.  A  treaty  may  confer  private  rigbti 
on  subjects  of  the  contracting  powers,  which 
may  be  enforced  in  a  court  of  justice,  and 
which,  in  cases  otherwise  cognisable  in  sach 
courts,  furnish  rules  of  decision.  The  Con- 
stitution of  the  United  States  makes  the 
treaty  a  part  of  the  supreme  law  of  the  Uod. 
in  all  courts  where  such  rights  are  to  be 
tried.  But  in  this  respect,  so  far  as  the 
provisions  of  a  treaty  can  become  the  sub- 
ject of  judicial  cognizance  in  the  courts  of 
the  country,  they  are  subject  to  such  acU 
as  Congress  may  pass  for  their  enforcement, 
modification,  or  repeal.  Edye  v.  Robertson 
(Head  Money  Cases)  112  U.  S.  580.  5  Sap. 
Ct.  Rep.  247,  28:798 

When  effectuated. 

See  also  infra,  68,  69. 

13.  All  treaties  are  binding  upon  the  eoa- 
tracting  parties,  unless  otherwise  provided, 
from  the  day  they  are  signed.  Upon  the 
signing  of  a  treaty  for  the  cession  of  Isnd, 
the  sovereignty  of  the  ceding  country  ceases 
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except   for  municipal   purposes.     Davis  y. 
Concordia  Parish,  9  How.  280,  13:  138 

Cited  In  United  States  y.  D'Auterlve,  10  How. 
622,13  L.  ed.  666 — Choctaw  &  C.  Nations 
V.  United  States,  84  Ct.  CI.  103— United 
States  y.  Bridleman^  7  Sawj.  261,  7 
Fed.  902— United  States  y.  Martin,  8 
Sawy.  478,  14  Fed  820 — American  Sugar 
Ref.  Co.  y.  Bldwell,  124  Fed.  684 — Armstrong 
y.  Bldwell,  124  Fed.  693 — McBlyaln  y. 
Mudd,  44  Ala.  71,  4  Am.  Bep.  106. 

14.  The  obligation  of  compacts  between 
governments,  unless  suspended  by  some  con- 
dition or  stipulation  therein  contained,  com- 
mences with  their  execution  by  the  author- 
ized agents  of  the  contracting  parties;  and 
their  subsequent  ratification  by  the  prin- 
cipals themselves  has  relation  to  the  period 
of  signature.  United  States  v.  D'Auterive, 
10  How,  609,  13:  560 

Cited    In    Armstrong    y.    Bldwell,    124    Fed, 

692— McBlvain  y.  Mudd,  44  Ala.  71,  4  Am. 

Rep.  106. 

^  15-17.  So  far  as  it  affects  Individual 
rights,  a  treal^  is  not  concluded  until  ex- 
change of  ratifications.  Jecker  v.  Magee 
(Haver  v.  Yaker)  9  Wall.  32,  19:  571 

United   States   v.   Sibbald,   10   Pet.   313, 

9:437 
United  States  v.  Be  la  Maza  Arredondo,  6 
Pet.  691,  8:  547 

Cited  In  Haver  v.  Yaker  (Jecker  v.  Magee)  9 
Wall.  84,  19  L.  ed.  573— Dooley  v.  United 
States,  182  U.  S.  230,  45  L.  ed.  1081,  21 
Sup.  Ct.  Rep.  762 — Meade  v.  United  States, 
2  Ct.  CI.  273— United  States  v.  Brldleman, 
7  Sawy.  251,  7  Fed.  902 — United  States  v. 
Martin,  8  Sawy.  478,  14  Fed.  820 — Ex  parte 
Ortiz,  100  Fed.  963 — American  Sugar  Ref. 
Co.  v.  Bldwell,  124  Fed.  678 — Armstrong  y. 
Bldwell,  124  Fed.  693 — I^ne  Wolf  y.  Hitch- 
cock, 19  App.  D.  C.  329 — Yeaker  v.  Yeaker, 
4  Met.  (Ky.)  87,  81  Am.  Dec.  580. 

18.  As  respects  rights  of  government  un- 
der a  treaty,  it  is  binding  from  date  of  sig- 
nature. Jecker  v.  Magee  (Haver  v.  Yaker) 
9  Wall.  32,  19:  571 
Cited    In    Bush    y.    United    States,    29    Ct.    CI. 

147 — Choctaw  ft  C.  Nations  v.  United  States, 
34  Ct.  CI.  103. 

19.  The  treaty  of  St  Ildefonso,  by  which 
Spain  ceded  Louisiana  to  France,  became 
operative  to  transfer  the  sovereignty  upon 
the  day  of  its  date,  viz.,  October  1,  1800; 
and  the  treaty  of  Paris,  by  which  France 
ceded  it  to  the  United  States,  took  effect 
upon  its  date,— April  30,  1803.  United 
States  V.  Reynes,  9  How.  127,  13:  74 
Cited  In  Bush  v.  United  States,  29  Ct.  CI.  147 

— United  States  v.  Brldleman,  7  Sawy.  251, 
7  Fed.  902 — United  States  y.  Martin,  8 
Sawy.  478,  14  Fed.  820 — McElvaln  y.  Mudd, 
44  Ala.  71.  4  Am.  Rep.  106 — Yeaker  v. 
Yeaker,  4  Met.  (Ky.)  37,  81  Am.  Dec.  630 
— Schaffer's  Succession,  13  La.  Ann.  114 — 
Donaldson  y.  Dodd,  12  Tex.  394. 

Conflict  and  supersednrc  of  treaties  and 
statutes. 

Effect  of  Admission  of  State  as  Super- 
seding Treaty  Provisions,  see  infra, 
72. 

Inefficacy  of  Treaty  to  Enlarge  Federal 
Jurisdiction,  see  Courts,  1162. 


Effect  of  Inconvenience  as  a  Rule  of 

Decision,  see  Courts,  1624. 
See  also  Internal  Revenue,  167. 

20.  A  treaty  may  supersede  a  prior  act 
of  Congress,  and  an  act  of  Congress  may 
supersede  a  prior  treaty.  The  circumstances 
in  all  such  cases  give  rise  to  questions  which 
must  be  met  by  the  political  department 
of  the  government;  they  are  beyond  the 
sphere  of  judicial  cognizance.  Boudinot  v. 
United  States  (The  Cherokee  Tobacco)  11 
Wall.  616,  20:  227 
Limited    In    United    States    v.    43    Gallons    of 

Whiskey,    108  U.   S.   497,   27   L.   ed.   806,   2 
Sap.  Ct.  Rep.  900. 

Cited  In  United  States  v.  McBratney,  104  U. 
S.  023,  26  L.  ed.  870 — Chew  Heong  v.  United 
States,  112  U.  S.  565,  28  L.  ed.  780,  B 
Sup.  Ct.  Rep.  255 — Head  Money  Cases  (Edye 
v.  Robertson)  112  U.  S.  697,  28  L.  ed.  803, 
5  Sup.  Ct.  Rep.  247 — Botlller  v.  DomlnKues, 
130  U.  S.  247,  32  L.  ed.  929,  9  Sup.  Ct.  Rep. 
525— Brown  v.  Walker,  161  U.  S.  607, 
40  L.  ed.  825,  5  Inters.  Com.  Rep.  387. 
16  Sup.  Ci.  Rep.  644 — ^Ward  v.  Race 
Horse,  163  U.  S.  511,  41  L.  ed.  246, 
16  Sup.  Ct.  Rep.  1076 — Draper  v.  United 
States,  164  U.  S.  243,  41  L.  ed.  420,  17  Sup. 
Ct.  Rep.  107 — Thomas  v.  Gay  169  U.  S.  271, 
42  L.  ed.  743,  18  Sup.  Ct.  Rep.  340 — 
Barker  v.  Harvey,  181  U.  S.  488,  45  L. 
ed.  967,  21  Sup.  Ct.  Rep.  690 — De  Lima  y. 
Bldwell,  182  U.  S.  195,  45  L.  ed.  1055.  21 
Sup.  Ct.  Rep.  743 — Downes  v.  Brdwell,  182 
U.  S.  870,  45  L.  ed.  1138,  21  Sup.  Ct.  Rep. 
770— United  States  v.  Lee  Yen  Tal,  185  Q. 
S.  221,  46  L.  ed.  883,  22  Sup.  Ct.  Rep.  629 — 
Lone  Wolf  v.  Hitchcock,  187  U.  S.  566,  47 
L.  ed.  306,  23  Sup.  Ct.  Rep.  216— J.  Rlbas 
y  Hljo  v.  United  States,  194  U.  S.  324,  48 
L.  ed.  996,  24  Sup.  Ct.  Rep.  727— Valk  v. 
United  States,  29  Ct.  CI.  67 — Buckner  v. 
Street,  1  Dill.  250,  Fed.  Cas.  No.  2,008— 
United  States  v.  Tobacco  Factory,  1  Dill. 
266,  Fed.  Cas.  No.  16,528 — United  States  v. 
Berry.  2  McCrary,  71,  4  Fed.  790— United 
States  v.  Brldleman,  7  Sawy.  251,  7  Fed. 
902 — Castro  v.  DeUrlarte,  16  Fed.  97 — Re 
Chae  Chan  Ping,  36  Fed.  436 — North  Ger- 
man Lloyd  S.  S.  Co.  v.  Hedden,  43  Fed.  22 — 
Re  Race  Horse,  70  Fed.  608 — The  La  Nlnfa, 
21  C.  C.  A.  439,  44  U.  S.  App.  648.  75 
Fed.  518 — Territory  v.  Delinquent  Tax  List, 
3  Ariz.  308,  26  Pac.  310 — Clark  v.  Bates,  1 
Dak.  58.  46  N.  W.  510— Tuttle  v.  Moore,  8 
Ind.  Terr.  721,  64  S.  W.  585. 

21.  It  is  well  settled  that  an  act  of  Con- 
gress may  supersede  a  prior  treaty.  Thomas 
V.  Gay,  169  U.  S.  264,  18  Sup.  Ct.  Rep.  340, 

42:740 
Cited  In  Stephens  v.  Cherokee  Nation,  174  U.  8. 
484,  43  L.  ed.  1056,  19  Sup.  Ct.  Rep.  722— 
Lone  Wolf  v.  Hitchcock,  187  U.  S.  566,  47 
L.  ed.  306,  23  Sup.  Ct.  Rep.  216— McBrlde  v. 
Farrlngton,  131  Fed.  801 — Tuttle  v.  Moore, 
3  Ind,  Terr.  722,  64  S.  W.  585— Dukes  v.  Mc- 
Kenna,  4  Ind.  Terr.  165,  69  S.  W.  832. 

22.  An  act  of  Congress  is  not  unconsti- 
tutional because  it  supersedes  a  prior 
treaty.  Stephens  v.  Cherokee  Nation,  174 
U.  S.  445,  19  Sup.  Ct.  Rep.  722,        43:  1041 

23.  Statutes,  although  apparently  in  con- 
flict with  treaty  stipulations,    are    binding 
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upon  Federal  officers.     Bartram   v.   Robert- 
son, 122  U.  S.  116,  7  Sup.  Ct.  Rep.  1115, 

30: 1118 
Cited  in  Thingralla  Line  t.   United   States,   5 
L.R.A.   136,  24  Ct.  CI.  263. 

24.  The  validity  of  a  law  clear  in  its  pro- 
visions cannot  be  assailed  before  the  courts 
for  want  of  conformity  with  the  stipulations 
of  a  previous  treaty  not  already  executed. 
Whitney  v.  Robertson,  124  U.  S.  190,  8  Sup. 
Ct.  Rep.  456,  31 :  386 
Kelly  V.  Hedden,  124  U.  S.  196,  8  Sup.  a. 

Rep.  459,  31:389 

25.  So  far  as  a  treaty  can  be  made  the 
subject  of  a  judicial  cognizance  in  the 
courts  of  this  country,  it  is  subject  to  such 
acts  as  Congress  may  pass  for  its  enforce- 
ment, modification,  or  repeal.  Whitney  v. 
Robertson,  124  U.  S.  190,  8  Sup.  Ct.  Rep. 
456,  31:386 
Horner  v.  United  States,  143  U.  S.  570,  12 

Sup.  Ct.  Rep.  522,  36:  266 

Botiller  v.  Dominguez,  130  U.  S.  238,  9  Sup. 

Ct.  Rep.  525,  32:  926 

Fong  Yue  Ting  v.  United  States,  149  U.  S. 

698,  13  Sup.  Ct.  Rep.  1016,  37:  905 

Chae  Chan  Ping  v.  United  States   (Chinese 

Exclusion  Case)  130  U.  S.  587,  9  Sup.  Ct. 

Rep.  623,  32:  1068 

Cited  in  Chae  Chan  Ping  t.  United  States,  13U 

U.  S.  600,  32  L.  ed.  1074,  9   Sup.  Ct.  Rep. 

623 — Fong  Yue  Ting  v.   United   States,   149 

U.  S.  721,  37  L.  ed.  916,   13  Sup.  Ct.  Rep. 

1016— Re   Debs,    158   U.    S.    579,    39    L.   ed. 

1101,  15   Sup.  Ct.  Rep.  900 — Ward  v.   Race 

Horse,  163  U.  S.  511,  41  L.  ed.  247.  16  Sup. 

Ct.  Rep.   1076 — La  Abra   Sliver  Mln.  Co.  v. 

United  States,  175  U.  S.  460,  44  L.  ed.  236, 

20  Sup.  Ct.  Rep.  168— United  States  v.  Well, 

35  Ct.  CI.  50 — Re  Chae  Chan  Ping,  36  Fed. 

435— The   Kestor,    110    Fed.    448— Tuttle   v. 

Moore,  3  Ind.  Terr.  722,  64  8.  W.  585. 

State  legislation. 

Taxation  of  Tobacco  Produced  in  Chero- 
kee Country,  see  Internal  Revenue, 
167. 

26.  So  far  as  a  successful  plaintiff  in 
ejectment  is  compelled  to  pay  for  improve- 
ments before  obtaining  possession  of  the 
land  involved,  by  the  New  York  statute  of 
May  1,  1776,  relating  to  property  sold  under 
confiscation  acts,  the  statute  is  void  as  con- 
flicting with  the  5th  and  6th  articles  of  the 
treaty  of  peace  of  1783  with  England,  which 
guarantees  to  parties  all  the  rights  and 
interests  which  they  then  had  in  the  con- 
fiscated lands,  in  the  full  force  and  vigor 
then  possessed,  among  which  rights  is  that 
to  meet  no  impediment  such  as  the  New 
York  statute  interposes  to  the  assertion  of  a 
right  to  possession.  Carver  v.  Jackson  ex 
dem.  Astor,  4  Pet.  1,  7:  761 
Cited  in  Tufts  v.  Tufts,  8  Woodb.  &  M.  512, 

Fed.  Cas.  No.  14,233 — Newton  v.  Thornton,  3 
N.  M.  294,  5  Pac.  257. 

27.  Treaties  are  the  paramount  law  of 
the  land,  and  cannot  be  impaired  by  state 
legislation.    Chirac  v.  Chirac,  2  Wheat.  259, 

4:  234 

Cited  in  Cherokee  Nation  t.  Georgia,  5  Pet.  44, 

8  tt,  ed.  41 — Doe  ex  dem.  Dockstader  v.  Roe, 


4  Penn.  (Del.)  400,  65  Atl.  341— Crane  t. 
Reeder,  21  Mich.  65,  4  Am.  Rep.  430 — Wat- 
son V.  Donnelly,  28  Barb.  657. 

28.  A  treaty  annuls  state  statutes  con- 
flicting with  it.  Ware  v.  Hylton,  3  Dall. 
199,  1 :  568 
Cited  in  Sims  v.  Irvine,  3  Dall.  464,  1  L.  ed 

681— Pollard  v.  Kibbe,  14  Pet.  412,  10  L. 
ed.  519 — Hauensteln  v.  Lynham,  100  U.  S. 
489,  25  L.  ed.  630 — Re  Parrott,  6  Sawy.  369, 
1  Fed.  501— Re  Race  Horse,  70  Fed.  606— 
WuDderle  v.  Wunderle,  144  111.  54,  19  L.R.A. 
85,  33  N.  E.  195 — ^Norrls  v.  Doniphan,  4  Met 
413— Rabasse's  Succession,  47  La.  Ann.  1455. 
49  Am.  St.  Rep.  433,  17  So.  867 — Crane  t. 
Reeder,  25  Mich.  308 — ^Fellows  v.  Dennlston, 
23  N.  Y.  427— Watson  v.  Donnelly,  28  Barb. 
661 — Hauensteins  v.  Lynham,  28  Oratt  75 

28a.  State  statutes  contrary  to  the  pro- 
visions of  a  treaty  are  void.  Inferable  in 
Orr  V.  Hodgson,  4  Wheat  453,  4:  613 

Cited  in  Blythe  v.  Hinckley,  127  Cal.  435.  59 

Pac.  787. 

29.  A  later  treaty  will  not  be  regarded  is 
repealing  an  earlier  statute  by  implication 
unless  the  two  are  absolutely  incompatible, 
and  the  statute  cannot  be  enforced  without 
antagonizing  the  treaty.  Johnson  v.  Browne, 
205  U.  S.  309,  27  Sup.  Ct  Rep.  539,  51 :  816 

30.  Every  treaty  made  by  the  authority  of 
the  United  States  is  superior  to  the  Consti- 
tution and  laws  of  any  individual  state.  If 
a  law  of  a  state  is  contrary  to  a  treaty,  it 
is  void.  Hauenstein  t.  Lynham,  100  U.  S. 
483,  25: 628 
Ware  v.  Hylton,  3  Dall.  199,  1 :  568 
Cited  in  Baldwin  v.  Franks,  120  U.  S.  703,  30 

L.  ed.  772,  7  Sup.  Ct.  Rep.  763— Geofroy  ▼• 
Riggs,  133  U.  S.  267,  33  L.  ed.  645,  10  Sap. 
Ct.  Rep.  295— Blythe  v.  Hinckley,  180  U.  S 
342,  45  L.  ed.  562,  21  Sup.  Ct.  Rep.  390— 
Re  Tiburcio  Parrott,  6  Sawy.  370,  1  Fed. 
502— Blythe  v.  Hinckley,  127  Cal.  485,  59 
Pac.  787 — Doe  ex  dem.  Dockstader  v.  Boe, 
4  Penn.  (Del.)  400,  56  Atl.  341— Re  TerrilL 
66  Kan.  327,  71  Pac.  689— Rabasse's  Su<^ 
cession,  47  La.  Ann.  1455,  49  AnL  St  Bepw 
433,  17  So.  867. 


II.  Terms  and  Constrttction. 

As  to  Property  Rights  of  Aliens,  see  Aliens, 

III.  b,  4. 
As  to  Indian  Treaties,  see  Indians,  65-71. 

Editorial  note. 

Construction  and  operation  of.        10: 826 

General  rules  of  construction. 

Relative  Power  of  Judicial  and  Po- 
litical Departments,  see  Courts 
110-116. 

Eflfect  in  Federal  Courts  of  State  De- 
cisions as  Precedents,  see  Courtfl, 
1845-1847. 

31.  In  the  construction  of  treaties,  the 
same  rules  which  govern  other  compacts 
properly  apply.  United  States  v.  Revnes, 
9  How.  127,  13:74 

Cited  in  United  States  t.  D'Auterive,  10  How. 

622.   13   L.   ed.   566 — Armstrong  v.  BidweU, 

124  Fed.  692. 
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32.  By  the  stipulations  of  ft  treaty  are  to 
be  understood  its  language  and  apparent  in- 
tention manifested  in  the  instrument  with 
reference  to  the  contracting  parties,  the 
subject-matter,  and  persons  on  whom  it  is  .to 
operate.  The  Supreme  Court,  when  author- 
ized to  adjudicate  on  the  rights  embraced 
in  a  treaty,  will  do  so  judicially,  and  give 
its  judicial  meaning  and  interpretation,  as 
a  contract,  on  the  principles  of  justice  and 
the  rules  of  equity.  United  States  v.  De  la 
Maza  Arredondo,  6  Pet.  691,  8:  547 
Cited  In  Mltchel  y.  United  States,  9  Pet.  734,  9 

L.  ed.  291 — Blssell  y.  Penrose,  8  How.  331, 
12  L.  ed.  1101. 

33.  The  entire  instrument  must  be  exam- 
ined in  order  that  the  real  intention  of  the 
two  governments,  which  must  control,  may 
be  ascertained.  United  States  v.  Texas,  162 
U.  S.  1,  16  Sup.  Ct.  Rep.  725,  40:  867 
Cited  in  Choctaw  &  C.  Nations  y.  United  States, 

34  Ct.  CI.  120. 

34.  A  treaty  should  be  so  interpreted  as 
to  give  effect  to  the  object  designed;  and  for 
that  purpose  all  of  its  provisions  must  be 
examined  in  the  light  of  attendant  and  sur- 
rounding circumstances.  Ro3s  v.  M'Intyre 
(Re  Ross),  140  U.  S.  453,  11  Sup.  Ct.  Rep. 
897,  35:  581 
Cited  in  Choctaw  &  C.  Nations  y.  United  States, 

34  Ct.  CI.  120. 

35.  A  convention  in  a  treaty  which  is 
operative  upon  both  of  the  signatory  powers, 
and  is  intended  for  their  mutual  protection, 
should  be  interpreted  in  a  spirit  of  uherrima 
fides,  and  in  a  manner  to  carry  out  it  mani- 
fest purpose.  Tucker  v.  Alexandroff,  183  U. 
S.  424,  22  Sup.  Ct.  Rep.  195,  46:  264 
Cited  in  Wright  y.  Henkel,  190  U.  S.  67,  47  L. 

ed.  954,  23   Sap.   Ct.  Rep.  781. 

36.  In  the  solemn  treaties  between  na- 
tions it  never  can  be  presumed  that  either 
state  intends  to  provide  the  means  of  perpe- 
trating or  protecting  frauds;  but  all  the 
provisions  are  to  be  construed  as  intended  to 
be  applied  to  bona  fide  transactions.  United 
States  V.  The  Amistad,  15  Pet.  518,    10:  826 

37.  A  treaty  constitutes  a  part  of  the 
supreme  law  of  the  land,  and  should  receive 
a  fair  and  liberal  interpretation  according 
to  the  intention  of  the  contracting  parties. 
Chew  Heong  v.  United  States,  112  U.  S.  536, 
5  Sup.  Ct.  Rep.  255,  28:  770 
Cited  in  United  States  v.  Rauscber,  119  U.  S. 

419,  80  L.  ed.  429,  7  Sup.  Ct.  Rep.  234— 
Baldwin  v.  Franks,  120  U.  S.  696,  30  L.  ed. 
774,  7  Sup.  Ct.  Rep.  656 — Ward  v.  Race 
Horse,  163  U.  S.  617,  41  L.  ed.  249.  16  Sup. 
Ct.  Rep.  1076 — Ex  parte  McCabe,  12  C.R.A. 
595,  46  Fed.  873— The  La  NInfa.  21  C.  C.  X. 
440,44  U.  S.  App.  648,  75  Fed.  618— Re 
Lobrasciano,  38  Misc.  421,  77  N.  Y.  Supp. 
1040. 

38.  Treaties  should  be  liberally  con- 
strued, so  as  to  carry  out  the  apparent  in- 
tention of  the  parties  to  secure  equality  and 
reciprocity  between  them.  De  Geofroy  v. 
Riggs  (Geofroy  v.  Riggs)  133  U.  S.  258,  10 
Sup.  Ct.  Rep.  295,  33:  642 
Cited  in  Re  Ross  (Ross  v.  Mclntyre)  140  U.  S. 

475,  85  L.  ed.  590,  11  Sup.  Ct.  Rep.  897— 


Choctaw  v.  United  States,  34  Ct.  CI.  119 — 
Pino  y.  United  States,  38  Ct.  CI.  67 — Goetze 
T.   United   States,   103   Fed.   77. 

39.  Where  a  treaty  admits  of  two  con- 
structions, one  restrictive  as  to  the  rights 
that  may  be  claimed  under  it,  and  the  other 
liberal,  the  latter  is  to  be  preferred.  Hauen- 
stein  V.  Lvnham,  100  U.  S.  483,  25:  628 
Cited  in  Kinkead  v.  United  States,  150  U.  S. 

511,  37  L.  ed.  1162.  14  Sup.  Ct.  Rep.  172— 
Ward  V.  Race  Horse,  163  U.  S.  517,  41  L. 
ed.  249,  16  Sup.  Ct.  Rep.  1076 — Choctaw  & 
C.  Nations  v.  United  States,  34  Ct.  CI.  124 — 
Re  Race  Horse,  70  Fed.  605 — Schultze  ?. 
Schultze,  144  III.  296,  19  L.R.A.  91,  36  Am. 
St.  Rep.  432,  33  N.  E.  201 — Adams  v.  Aker- 
lund,  168  111.  638,  48  N.  E.  454— Scbarnf  v. 
Schmidt,  172  111.  262,  50  N.  E.  182— Doeb- 
rel  v.  Hlllmer.  102  Iowa.  172,  71  N.  W.  204 
— ^Re  Lobrasclano,  38  Misc.  418,  77  N.  Y. 
Supp.    1040. 

40.  There  is  no  rule  of  interpretation  ap- 
plicable to  treaties,  or  to  private  contracts, 
which  would  authorize  the  court  to  make 
exceptions  by  construction,  where  the 
parties  have  not  thought  proper  to  make 
them.  Society  for  Propagation  of  The 
Gospel  V.  New  Haven,  8  Wheat.  464,  5:  662 
Cited  in  Rbode  Island  v.  Massacbusetts,  12  Pet. 

722,  9  L.  ed.  1260. 

41.  This  court  will  not  alter,  amend,  or 
add  to  any  treaty,  by  inserting  any  clause, 
small  or  great,  any  more  than  in  a  law. 
The  Amiable  Isabella,  6  Wheat.  1,  5:  191 
Cited  In  United  States  v.  Choctaw  Nation.  179 

U.  S.  533,  45  L.  ed.  306,  21  Sup.  Ct.  Rep.  140 
— Choctaw  &  C.  Nations  v.  United  States,  34 
Ct.  CI.  166— Ex  parte  MCabe,  12  L.R.A. 
595,  46  Fed.  373. 

42.  Where  a  written  declaration  is  at- 
tached to  a  treaty  at  the  time  of  its  ratifica- 
tion, it  is  equally  binding,  on  the  party 
so  ratifying  it,  with  the  rest  of  the  treaty. 
Doe  ex  dem.  Clark  v.  Braden,  16  How.  635, 

14:  1090 

LieglBlatlve  declarations  of  meaning. 

43.  The  meaning  of  the  treaty  of  peace 
with  Spain  by  which  the  Philippine  islands 
were  ceded  to  the  United  States  cannot  be 
controlled  by  a  Senate  resolution  adopted, 
after  the  ratification  of  the  treaty,  by  a  vote 
of  less  than  two  thirds  of  a  quorum,  that 
it  was  not  intended  to  incorporate  the  in- 
habitants of  the  Philippines  into  citizenship 
of  the  .United  States,  or  to  permanently 
annex  those  islands.  Fourteen  Diamond 
Rings  v.  United  btates  (The  Diamond 
Rings)  183  U.  S.  176,  22  Sup.  Ct.  Rep.  59, 

46:  138 

Treaties  in  two  languages. 

44.  Where  a  treaty  is  made  in  two  lan- 
guages, and  each  version  is  declared  at  its 
head  "original,"  the  one  version  neither  con- 
trols nor  is  to  be  preferred  to  the  other; 
each  expresses  the  meaning  of  the  contract- 
ing parties  respectively,  in  their  own  lan- 
guage, as,  in  the  opinion  of  each,  expressing 
and  declaring  the  intention  of  both.  United 
States  v.  De  la  Maza  Arredondo,  6  Pet.  691, 

8:  547 
Cited  in  McGee  v.  Doe.  9  Fla.  392 — HolUman  v. 
Peebles,   1  Tex.  705. 
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Stlpnlations    for    eqnallty    with    other 
favored  nations. 
See  also  Duties,  89. 

45-46.  Under  the  treaty  with  Denmark, 
that  country  is  not  entitled,  without  com- 
pensation, to  the  same  privileges  conceded 
by  the  United  States  to  the  Hawaiian 
Islands  for  valuable  concessions.  Bartram 
V.  Robertson,  122  U.  S.  116,  7  Sup.  Ct.  Rep. 
1115,  30:  1118 

47.  A  treaty  stipulation  that  one  of  the 
contracting  parties  should  not  grant  any 
particular  favor  to  other  nations  in  respect 
to  commerce  and  navigation,  which  should 
not  immediately  become  common  to  the 
other  party  if  the  concession  were  freely 
made,  and  upon  allowing  the  same  compen- 
sation if  the  concession  were  conditional, 
imposes  an  obligation  upon  both  countries 
to  avoid  hostile  legislation  in  that  respect, 
but  is  not  intended  to  interfere  with  special 
arrangements  with  other  countries,  founded 
upon  a  concession  of  special  privileges. 
Bartram  v.  Robertson,  122  U.  S.  116,  7  Sup. 
Gt.  Rep.  1115,  30:  1118 
Cited  in  Whitney  ▼.  Robertson,  124  U.  S.  192, 

31  L.  ed.  887,  8  Sup.  Ct.  Rep.  456. 

Particular  words. 

In  Particular  Treaties,  see  infra,  54-67. 

Spanish  Treaty  as  Passing  to  United 
States  Vacant  Public  Lands  in 
Louisiana,  see  Public  Lands,  3. 

48.  In  the  term  "laws,"  in  a  treaty,  is  in- 
cluded custom  and  usage,  when  once  settled, 
though  it  may  be  comparatively  of  recent 
date,  and  is  not  one  of  those  to  the  contrary 
of  which  the  memory  of  man  runneth  not. 
Strother  v.  Lucas,  12  Pet.  410,  9:  1137 
Cited  in  Reynolds  v.  West,  1  Cal.  326 — Payne 

V.  Treadwell,  16  Cal.  227 — Bird  ▼.  Montgom- 
ery, 6  Mo.  524 — Charleville  v.  Chouteau,  18 
Mo.  604. 

49.  The  term  "grant,"  in  treaties  made 
by  the  United  States,  comprehends  not  only 
those  which  are  made  in  form,  but  also  any 
concession,  warrant,  order,  or  permission  to 
survey,  possess,  or  settle,  whether  evidenced 
by  writing  or  parol,  or  presumed  from  pos- 
session.   Strother  v.  Lucas,  12  Pet.  410, 

9:  1137 
Cited  In  Jeffries  v.  State,  39  Ala.  660 — Land 
ry  T.  Martin,  16  La.  9. 

50.  The  term  "property"  in  the  treaty  by 
which  the  United  States  acquired  Louisiana 
comprehends  every  species  of  title,  inchoate 
or  perfect,  embracing  those  rights  which  lie 
in  contract,  executory  as  well  as  executed. 
Smith  v.  United  SUtes,  10  Pet.  326, 

9:442 
Cited  in  Strother  v.  Lucas,  12  Pet.  436,  9  L. 
ed.  1147— Reynolds  v.  West,  1  Cal.  326-- 
Estes  Park  Toll  Road  Co.  v.  Edwards,  3 
Colo.  App.  78.  32  Pac.  549 — Whitney  v.  Frls- 
ble,  6  D.  C.  269— Corkran  Oil  &  Development 
Co.  V.  Arnaudet,  111  La.  577,  35  So.  747— 
Pino  y.  Hatch,  1  N.  M.  143. 

51.  The  term  "property"  in  the  treaty  by 
which  the  United  States  acquired  T^uisiana, 
comprehends  every  species  of  title,  inclioato 


I  or  complete,  legal  or  equitable.    Morton  ▼. 
•  Nebraska,    21    Wall.    660,  22: 639 

Cited    In    Bryan   t.    Kennett,    118   U.   B.  192, 
28  L.  ed.  912,  6  Sup.  Ct.  Rep.  407. 

52.  Under  the  Spanish  treaty  the  tenn 
"subjects,"  applied  to  persons  owing  allegi- 
ance to  Spain,  must  be  construed  to  mean 
the  same  as  "citizens"  or  "inhabitants** 
when  applied  to  persons  owing  allegiance  to 
the  United  States.  The  Pizarro,  2  Wheat 
227,  4: 226 

53.  Treaty  stipulations  to  permit  daimi 
against  the  United  States  to  be  established 
by  "process  of  law"  are  not  violated  by  a 
statute  giving  the  Secretary  of  the  Treasazr 
the  power  to  review  and  control  an  award, 
when  made  by  the  district  judge  who  was 
specially  authorized  to  adjudicate  upon 
such  claims.  United  States  v.  Ferreira,  13 
How.  40,  14;  42 
Cited  In  Lavalette  ▼.  United  States.  1  Ct  a 

148. 

Particular  treaties. 

With  Great  Britain,  AtUinder  Not 
Permitted  by,  see  Attainder  and 
Outlawry,  8. 

Of  Spanish  Treaty  as  to  Claims  Recog- 
nized therein,  see  Claims,  234-236. 

Treaties  Relating  to  Private  Land 
Claims  in  Florida,  Louisiana,  or 
Mexican  Cession,  see  Private  Land 
Claims,  329-356. 

Of  Guadalupe  Hidalgo,  Effect  on  Pueblo 
Lands  in  California,  see  Pueblo 
Lands,  17-19. 

54.  What  constitutes  a  British  subject 
under  the  treaty  of  1794  is  explained  by 
reference  to  its  meaning  in  the  treaty  oif 
1783,  the  two  treaties  being  in  pari  matena. 
Shanks  v.  Dupont,  3  Pet.  242,  7:  666 
Cited  in  Hau  en  stein  v.  Lynham,  100  U.  S.  487, 

25  L.  ed.  620— Ke  Lobrasclano,  38  Misc.  418, 
77  N.  Y.  Supp.  1040. 

55.  The  treaty  of  1819  between  the  Unit- 
ed States  and  Spain  was  a  present  confirma- 
tion of  the  grant  referred  to  in  it.  United 
States  v.  De  la  Mazo  Arredondo,  6  Pet.  691, 

8:547 
Cited  In  United  States  v.  Wiggins,  14  Pet.  349. 
10  L.  ed.  489 — United  States  v.  Lynde.  11 
Wall.  639,  20  L.  ed.  232— AInsa  v.  New  Mex- 
ico &  A.  R.  Co.  175  U.  S.  82,  44  L.  ed.  81. 
20  Sup.  Ct.  Rep.  28 — Doe  ex  dem.  Godfrey 
V.  Beardsley,  2  McLean,  418,  Fed.  Gas.  No. 
5,497— Palmer  y.  United  States,  Hoffm.  Land 
Caa.  262,  Fed.  Cas.  No.  10,697. 

56-7.  A  vested  right  to  a  succession  tax 
under  the  laws  of  Louisiana  of  1848,  impoi- 
ing  a  tax  on  all  property  inherited  by 
aliens,  was  not  affected  by  the  subsequent 
treaty  of  1853,  between  France  and  the 
United  States,  providing  that  no  taxes 
should  be  imposed  on  French  citizens  or  od 
inheritances  by  them  other  than  such  u 
were  imposed  on  citizens  of  the  United 
States.    Prevost  v.  Greenaux,  19  How.  1, 

15:572 

58.  The  powers  and  duties  of  the  commis- 
sioners under  the  treaty  of  indemnity  with 
France  were  the  same  which  were  exercised 
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under  the  treaty  with  Spain  by  which 
Florida  was  ceded  to  the  United  States,  al- 
though there  is  a  difference  in  the  word 
used.  Prevail  v.  Bache,  14  Pet.  95,  10:  369 
Cited  in  Lee  v.  Tborndike,  2  Met<  816 — New 
York  Ins.  Co.  y.  RouIet»  24  Wend.  611. 

59.  Failure  to  annex  the  form  of  passport 
to  the  Spanish  treaty  of  1795  renders  such 
treaty  inoperative,  so  far  as  it  purports  to 
give  an  effect  to  such  passports  as  evidence 
of  the  national  character  and  ownership  of  a 
captured  vessel,  and  leaves  the  question  of 
proprietary  interest  to  be  governed  by  the 
general  law  of  prize.  The  .£niablu  Isabella, 
6  Wheat.  1,  6:  191 
Cited   in   United    States   v.   The   Amlstad,   l6 

Pet  596,  10  L.  ed.  854. 

60.  Louisiana,  as  ceded  to  the  United 
States  in  1803,  embraced  the  territory  be- 
tween the  Mississippi  and  Perdido  rivers. 
United  States  v.  Lynde,  11  Wall.  632, 

20:  230 

61.  A  warehouse  erected  in  Sitka,  Alaska, 
in  1845,  by  the  Russian- American  Company, 
upon  land  belonging  to  Russia,  of  such  size 
and  construction  as  to  render  it  impossible 
of  removal,  was  embraced  in  the  cession  of 
Alaska  by  Russia  to  the  United  States  and 
was  not  excluded  therefrom  as  property  of 
individuals.  Kinkead  v.  United  States,  150 
U.  S.  483,  14  Sup.  Ct.  Rep.  172,        37:  1152 

62L  The  commissioners  appointed  to  re- 
ceive and  make  a  formal  transfer  of  the 
ceded  Alaskan  territory  to  the  United  States 
were  not  invested  with  judicial  powers  to 
determine  the  title  to  property  in  Sitka,  or 
to  pass  finally  upon  the  question  whether  a 
particular  building  passed  under  the  treaty 
or  not.  Kinkead  v.  United  States,  150  U. 
8.  483,  14  Sup.  Ct.  Rep.  172,  37:  1152 

63.  The  treaty 'of  1795  was  not  a  cession 
of  territory  by  Spain  to  the  United  States, 
but  the  recognition  of  a  boundary  line,  and 
an  admission  by  Spain  that  all  the  territory 
on  the  American  side  of  the  line  was  origin- 
ally within  the  United  States;  and  the 
United  States  have  never  admitted  that  they 
derived  title  from  the  Spanish  government 
to  any  portion  of  Alabama.  Pollard  v. 
Hagan,  3  How.  212,  11:  665 

64.  All  the  rights  of  France  in  territory 
now  within  the  state  of  Michigan  passed  to 
England  by  the  treaty  of  1763;  from  Eng- 
land to  the  United  States  by  the  definitive 
treaty  of  1783,  according  to  the  boundaries 
there  agreed  upon.  United  States  v.  Le 
Gardiur  De  Repentigny  (United  States  v. 
Repentigny)   5  Wall.  211,  18:  627 

65.  The  property  to  which  the  8th  section 
of  the  treaty  of  Guadalupe  Hidalgo  of 
1848  was  designed,  to  afford  a  guaranty  was 
that  which  at  its  date  belonged  to  Mexican 
citizens  not  established  within  the  terri- 
tories then  ceded  to  the  United  States.  Mc- 
Kinney  v.  Saviego,  18  How.  235,       15:  365 

66.  The  treaty  of  1819  with  Spain  ceded 
to  the  United  States  no  territory  west  of 
the  Perdido.    It  had  already  been  acquired 


under    the    Louisiana    trea^.      Pollard    v. 
Files,  2  How.  591,  11:391 

67.  The  8th  section  of  the  treaty  of 
Guadalupe  Hidalgo  of  1848  did  not  refer  to 
any  portion  of  Texas;  the  provisions  for 
protection  of  property  are  inapplicable  to 
those  who,  before  the  revolution  in  Texas, 
had  been  citizens  of  Mexico,  and  who,  by 
that  revolution,  had  been  separated  from  it. 
McKinney  v.  Saviego,  18  How.  235,  15:  365 
Basse  Vt  Brownsville,  164  U.  S.  610  Appx. 

and  14  Sup.  Ct.  Rep.  1195,  22:  420 


///.  NegotiaUon  and  Batiflcation* 

When  Treaty  becomes  Effective,  see  supra, 
13-19. 

Retrospective  Effect  of  Legislation  to  Ren- 
der Treaty  Effective,  see  Statutes,  578. 

68.  The  date  when  a  treaty  is  to  go  into 
effect  is  to  be  fixed,  not  by  its  provision  that 
it  is  to  become  operative  ten  days  after  ex- 
change of  ratifications,  but  by  an  act  of  Con- 
gress, where  the  Senate  has  added  an  amend- 
ment to  the  treaty,  declaring  that  it  shall 
not  take  effect  until  approved  by  Congress. 
United  States  v.  American  Sugar  Ref.  Ca 
202  U.  S.  563,  26  Sup.  Ct.  Rep.  717, 

60:  1149 

69.  Making  ratification  of  the  treaty  re- 
late back  to  signing,  thereby  devesting  a 
title  already  vested,  cannot  be  sanctioned. 
Jacker  v.  Magee  (Haver  v.  Yaker)  9  Wall. 
32,  19:  571 


IV.  Abrogation  and  Termination, 

Relative  Powers  of  Judicial  and  Political 
Departments,  see  Courts,  117-124. 

See  also  Diplomatic  and  Consular  Officers, 
16. 

70.  Treaties  in  general  do  not  become  ex- 
tinguished, ipso  facto,  by  war  between  the 
two  governments.  Society  for  Propagation 
of  the  Gospel  v.  New  Haven,  8  Wheat.  464, 

5:  662 

71.  Treaties  stipulating  for  a  permanent 
arrangement  of  territorial  and  other  na- 
tional rights  are,  at  most,  suspended  during 
war  and  revive  at  peace,  unless  they  are 
waived  by  the  parties,  or  new  and  repugnant 
stipulations  are  made.  Society  for  Propaga- 
tion of  the  Gospel  v.  New  Haven,  81  Wheat. 
464,  5:  662 

72.  The  third  article  of  the  treaty  ceding 
Louisiana  to  the  United  States,  which  stipu- 
lates for  the  admission  of  Louisiana  into  the 
Union,  and,  in  the  meantime,  for  the  protec- 
tion of  the  liberty,  property,  and  religion 
of  the  inhabitants,  ceased  to  operate  when 
Louisiana  became  a  member  of  the  Union, 
and  its  inhabitants  were  admitted  to  the 
enjoyment  "of  all  the  rights,  advantages, 
and  immunities  of  the  citizens  of  the  United. 
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States."  New  Orleans  v.  De  Armas,  9  Pet. 
224,  9: 109 

Cited  In  Pollard  v.  Klbbe,   14  Pet.  375,   10  L. 

ed.  501 — Scott  V.  Sandford,  19  How.  632,  15 

L.  ed.  795. 

ISffect  on  rights  vested  under  treaty. 

Effect  of,  on  Property  Rights  of  Alien, 
see  Aliens,  72,  90. 

73.  Congress  is  bound  to  regard  the  pub- 
lic treaties,  and  it  had  no  power  to  organize 
a  board  of  revision  to  nullify  titles  con- 
firmed many  years  before  by  the  authorized 
agents  of  the  government.  Reichert  v. 
Felps,  6  Wall.  160,  18:  849 
Cited  in  Jones  v.  Meehan,  175  U.  S.  32,  44  L. 

ed.   62,  20   Sup.   Ct.   Rep.   1. 

74.  The  termination  of  a  treaty  by  war 
does  not  devest  rights  of  property  already 
vested  under  it.  Society  for  Propagation 
of  the  Gospel  v.  New  Haven,  8  Wheat.  464, 

5:  662 
Cited  In  Watson  t.   Donnelly,  28  Barb.  661 — 
Eakin  y.  Raub,  12  Serg.  &  R.  364 — Flott  v. 
Com.  12  Gratt.  577. 


-•-*- 


TREBLE  DAMAGES. 

Right  to  Set  Off  Claim  for,  see  Set-Off  and 

Counterclaim,  62. 
See  also  Damages,  VII. 


TREES. 


See  Timber. 


TRESPASS. 

Condition  Precedent  to  Action  of,  see  Action 

or  Suit,  32. 
Admiralty  Jurisdiction  Over  Claim  for,  see 

Admiralty,  285. 
Jurisdictional  Amount  on  Appeal,  see  Ap- 
peal and  Error,  459,  491. 
Joint  Liability  of    Sheriff    and    Attaching 

Creditor  for,  see  Attachment,  73. 
Place  or  District  where  Suable  in  Federal 

Courts,  see  Courts,  971-973. 
Exemplary  Damages  for,  see  Damages  41. 
Measure  of  Damages  for,  see  Damages,  215, 

216. 
To  Try  Title,  see  Ejectment. 
Election  of   Remedy   for,   see    Election    of 

Remedies,  26. 
On  Failure  to  Pay  Compensation  for  Land 

Condemned,  see  Eminent  Domain,  135. 
Estoppel  to  Maintain  Action  of,  see  Estop- 
pel, 191. 
Evidence  of  Annual  Value  in  Trespass  for 

Mesne  Profits,  see  Evidence,  2097. 
Evidence  of  Consequential  Damages,  see  Evi* 

dence,  2108. 
Evidence    in    Mitigation    of    Damages    in 

Action  against  Officers  Making  Seizure, 

lee  Evidence,  2240. 


Evidence  to  Show  Motive  and  Mitigate 
Damages,  see  Evidence,  2241. 

Possession  as  Evidence  of  Title,  see  Evi- 
dence, 2344,  2345. 

For  Obstruction  of  Road,  see  Highways,  40. 

Remedy  by  Injunction,  see  Injunction  21, 
23,  24. 

By  Internal  Revenue  Officers,  see  Internal 
Revenue,  47,  56,  57. 

Against  Collector  of  Internal  Revenue  for 
Illegal  Exaction  of  Tax,  see  Intenial 
Revenue,  346. 

Conclusiveness  of  Judgment  in,  see  Judg- 
ment, 838. 

Against  Officer  for  Seizure  of  Vessel,  Con- 
clusiveness of  Sentence  Condemning  or 
Acquitting  Property  Seized,  see  Judg- 
ment, 835. 

Jurisdiction  of  Justice  of  the  Peace  of 
Action  of,  see  Justice  of  the  Peace,  7. 

Relief  Granted  under  Pleadings  in  Action 
for,  see  Pleading,  123. 

Sufficiency  of  Plea  in  Action  of,  see  Plead- 
ing, 752,  754. 

Immaterial  Issue  Raised  by  Reply  in,  see 
Pleading,  796. 

Entry  upon  and  Use  of  Public  Lands,  see 
Public  Lands,  I.  d. 

Removal  of  Action  for,  to  Federal  Courts 
see  Removal  of  Causes,  150,  151. 

For  Wrongful  Levy  by  Sheriff,  see  Replevin, 
12. 

Measure  of  Damages  in,  as  Question  for 
Jury,  see  Trial,  450. 

Venue  of  Action  for,  see  Venue,  1,  13. 

By  Cattle  Running  at  Large,  see  Animals,  5. 

By  Prize  Master,  Commander's  Liability  for, 
see  Army  and  Navy,  162. 

By  Army  Officer,  see  Army  and  Navy,  17L 

Presumption  of,  see  Evidence,  308. 

Burden  of  Proof,  see  Evidence,  695. 

Editorial  notes. 

[Liability  for  trespassing  cattle.  22  L 
R.A.  55. 

On  banks  to  float  logs.    41  L.RJl.  496. 

Liability  of  servant  or  agent  for,  when 
acting  under  orders.    50  L.R.A.  644. 

Persons  interfering  with  rights  of  owner 
of  burial  lot.     67  L.R.A.  124.] 

What  constitutes. 

By   Collector  of  Customs,  see  Duties, 

285-287. 
Subterraneous    Workings     in    Mineral 

Vein    Belonging    to    Another,  see 

Mines,  85. 
Entry  upon  Placer  Location  to  Explore 

for  Lodes,  see  Mines,  110. 
Acts  Done  under  Authority  of  Law,  see 

Officers,  65-67. 

1.  The  gist  of  an  action  for  trespass  for 
the  alleged  unlawful  seizure  of  property  is 
the  taking  and  detention,  and  the  damaging, 
spoiling,  and  conversion  are  matters  of  ag- 
gravation only.  Gelston  v.  Hoyt,  3  Wheat. 
246,  4: 381 
Cited  In  McGillls  v.  Bishop.  27  III.  App.  57— 

United  States  Mfg.  Co.  v.  Stevens,  52  Ulch. 
334,  17  N.  W.  934. 

2.  An  officer  executing  process  of  •  ooort 
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which  has  acted  without  jurisdiction  of  the 
subject-matter  is  a  trespasser.  Wise  v. 
Withers,   3   Cranch,   331,  2:457 

Dynes  v.  Hoover,  20  How.  65,  15:  838 

Cited  a»  overruled  in  Chegaray  t.  Jenkins,  5 
N.  Y,  382. 

Bistinguithed  in  Smith  y.  Shaw,  12  Johns.  267 
— Savacool  v.  Boaghton,  6  Wend.  179— Park- 
er v.  Walrod,  16  Wend.  518. 

Disapproved  in  Pullan  t.  Kinslnger,  2  Abb.  (U. 
S.)  101,  Fed.  Cas.  No.  11,463— Miller  t. 
Orlce,  1  Rich.  L.  156. 

Cited  In  Dow  y.  Johnston,  100  U.  S.  189,  26  L. 
ed.  643 — Clarke  y.  Clarke,  3  Woods,  412, 
Fed.  Cas.  No.  2,846 — Re  Reynolds,  Fed.  Cas. 
No.  ll,721-~Smlth  ▼.  Miles,  Hempst.  34, 
Fed.  Cas.  No.  13,070a — Thurston  y.  Martin, 
6  Mason  503,  Fed.  Cas.  No.  14,018 — Tolmie 
▼.  Thompson,  3  Cranch,  C.  C.  137,  Fed.  Cas. 
No.  14,080 — ^Barrett  y.  Hopkins,  2  McCrary, 
131.  7  Fed.  3ia— Polk  y.  The  J.  W.  French, 
5  Hughes,  433,  13  Fed.  919 — McCraw  y. 
Welch,  2  Colo.  290 — Slocum  y.  Wheeler,  1 
Conn.  453— Hall  y.  Rogers,  2  Blackf.  430— 
Barkeloo  y.  Randall,  4  Blackf.  478.  32  Am. 
Dec.  46 — Ex  parte  Holman,  28  Iowa,  178,  4 
Am.  Rep.  159 — Campbell  y.  Webb,  11  Md. 
481 — ^Tyler  y.  Pomeroy,  8  Allen,  485 — Clark 
▼.  Holmes.  1  Dougl.  (Mich.)  894— Wall  y. 
Trumbull,  16  Mich.  252 — Lampert  y.  Laclede 
Gaslight  Co.  14  Mo.  App.  387 — Cloutman  y. 
Pike,  7  N.  H.  211— Mills  ▼.  Martin.  19  Johns. 
31 — Palmer  y.  Lawrence,  6  Lans.  288 — School 
Directors  y.  Carlisle  Bank.  8  Watts,  295— 
Eberle  y.  Medara,  2  Phlla.  285 — Bates  y. 
Hazeltine,  1  Vt.  84 — Barrett  y.  Crane,  16  Vt. 
250— Drlscoll  y.  Place.  44  Vt.  258. 

3.  Where  the  only  right  to  enter  upon 
land  was  that  contained  in  the  deed  reserv- 
ing the  right  and  a  contemporaneous  agree- 
ment, an  entry  for  any  other  cause  than 
that  stated  was  entirely  unjustifiable.  Rut- 
land Marble  Ck>.  v.  Ripley,  10  Wall.  339, 

19:955 

When  action  will  lie. 

For  Damage  by  Fire    at    Wharf,    see 

Admiralty,  194. 
Title  to  Slave    by    Adverse    Possession 

Authorizing  Action  of,  see  Adverse 

Possession,  172. 
As  an  Action  Local  to  Situs  of  Land, 

see  Courts,  54. 
As  Adequate  Remedy  Defeating  Right 

to  Sue  in  Equity,  see  Equity,  70. 
By    Marshal    against    Sheriff    Seizing 

Goods  under  Competing  Rate,  see 

Equity,  151. 
For  False  Imprisonment,  see  False  Im- 
prisonment, 6. 
Against  Marshal  Levying  on  Stranger's 

Goods,  see  Marshal,  29. 

4.  Trespass  is  the  proper  remedy  for  a 
seizure  of  the  plaintiff's  person  by  the 
sheriff,  under  a  judgment  void  for  want  of 
jurisdiction.  Wise  v.  Withers,  3  Cranch, 
331,  2: 457 
Cited  in  Webber  v.  Aldrich,  2  N.  H.  462. 

5.  Trespass  lies  against  an  officer  for  col- 
lecting a  fine  assessed  against  a  person  by 
a  court  having  no  jurisdiction  over  him. 
Wise  v.  Withers,  3  Cranch,  331,  2:  457 

0,  Xr^JWs  wiU  not  lie  against  a  collector 


of  internal  revenue  for  failure  to  return 
whisky  seized  in  accordance  with  his  duty, 
under  the  belief  that  it  was  forfeited  for 
nonpa3rment  of  duties,  after  a  finding  by  the 
district  court  that  it  was  not  subject  to 
forfeiture,  where  the  court  also  found  that 
there  was  probable  cause  for  the  seizure,  the 
whisky  had  been  taken  out  of  his  possession 
by  the  marshal,  who  held  it  in  his  posses- 
ion as  an  officer  of  the  court,  and  the  owner 
did  not  obtain  any  order  for  its  return,  or 
make  any  demand  for  it  of  either  the  mar- 
shal or  the  collector.  Averill  v.  Smith,  17 
Wall.  82,  *  21 :  613 

7.  The  principle  that  when  property  is 
taken  and  held  by  an  officer  under  process, 
mesne  or  final,  of  a  court  of  the  United 
States,  it  is  in  the  custody  of  the  law,  and 
within  the  exclusive  jurisdiction  of  the  court 
from  which  the  process  has  issued,  for  the 
purposes  of  the  writ,  and  the  possession  of 
the  officer  cannot  be  disturbed  by  process 
from  any  state  courts-does  not  cover  actions 
against  the  officer  for  trespasses  not  involv- 
ing any  interference  with  the  property  it- 
self while  in  his  possession.  Covell  v.  Hey- 
man,  111  U.  S.  176,  4  Sup.  Ct.  Rep.  355, 

28:  390 

Buck  v.  Colbath,  3  Wall.  334,  18:  257 

Matthews  v.  Densmore,  109  U.  S.  216,  3  Sup. 

Ct.  Rep.  126,  27:  912 

Cited  In  Ruggles  v.  Simon  ton,  8  Blss.  329,  Fed. 

Cas.  No.  12,120— Marden  v.  Stsrr,   107  Fed. 

201 — Guaranty  Trust   Co.  v.  North  Chicago 

Street  R.  Co.  65  C.  C.  A.  70,  130  Fed.  805— 

Steele  v.  Walker,  115  Ala.  493,  67  Am.  St 

Rep.    62,   21    So.   942 — Marsh  v.   Armstrong, 

20  Minn.  86,  18  Am.  Rep.  355,  Gil.  66. 

8.  An  action  for  taking  and  detaining  per- 
sonal property  can  only  be  maintained  where 
plaintiff  was  the  owner  or  entitled  to  the 
possession  of  the  property  at  the  time  of 
the  taking.  Wilson  v.  Haley  Live  Stock  Co. 
153  U.  S.  39,  14  Sup.  Ct.  Rep.  768,  38:  627 
Cited  in  Haley  Live-Stock  Co.  v.  Routt  County, 

36  C.  C.  A.  353,  94  Fed.  300. 

-*  Editorial  note. 

[Sufficiency  of  equitable  title  to  sustain 
action  for,  on  land.     47  L.R.A.  637.] 

Who  may  maintain. 

9.  Consignees  to  whom  goods  are  sent  in 
pursuance  of  an  agreement  that  they  shall 
sell  them  and  pay  their  advances  on  them 
can  maintain  trespass  against  the  attaching 
creditors  of  the  consignor,  who  took  and 
sold  the  goods.  Halliday  v.  Hamilton,  11 
Wall.  560,  20:214 

Defenses. 

Evidence  of  Possessory  Rights  as  Ad- 
missible Under  General  Issue,  see 
Evidence,  2707. 

Recovery  in  Ejectment  as,  see  Judg- 
ment, 627. 

See  also  supra,  6. 

10.  Proof  of  probable  cause,  shown  by  the 
certificate  of  the  district  court,  is  a  good 
defense  to  an  action  of  trespass  brought  by 
a  claimant  against  the  collector  who  made 
a  seizure  of  property  upon  proceedings  in 
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rem  for  a  forfeiture.  Averill  v.  Smith,  17 
Wall.  82,  21:  613 

Cited  in  Lowe  t.  Kansas,  163  U.  S.  91,  41  L. 

ed.    82,    16    Sup.    Ct.   Rep.    103 — McQulre    ?. 

Wlnslow,    23    Blatchf.    428,    26    Fed.    806— 

United  States  v.  A  Lot  of  Jewelry,  59  Fed. 

690 — Haymes  t.  Brown,   132  Fed.   529. 

11.  [Signing  orders  to  a  prize  master 
wrongfully,  without  reading  them,  is  not  ex- 
cused because  induced  by  deception  of  other 
trespassers.  Purviance  v.  Angus  (H.  Ct.  Er. 
&  Ap.  Pa.)   1  Dall.  180,  1:  90] 

—  Editorial  note. 

[Possession  of  licensee  to  defeat,  after 
revocation  of  license.     28  LJlJi.  519.] 


-•-*- 
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Adverse  Possession  by,  see  Adverse  Posses- 
sion, 85. 
Railroad  Company  as,  see  Eminent  Domain, 

n. 

Right  to  Recover  for  Building  Attached  to 

Soil,  see  Improvements,  10. 
Conclusiveness  of  Judgment  against  One  or 

More  Joint  Trespassers,  see  Judgment, 

717-720. 
Negligence  as  to,  see  Negligence,  I.  c,  2. 
On  Railroad  Track,  see  lUilroads,  156,  157. 

Editorial  notes. 

Joint  trespassers.  18:  129 

[Killing  or  injuring  trespasser  by  spring 
guns,  etc.    29  L.R.A.  154.] 
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See  Ejectment. 


TRTAIi. 

I.  Preliminary   Proceedings^    I'lO, 
It.  Issues  f  Disposal  off  11'26, 

III,  Course  and  Conduct  of  Trial  in 

General,  27'32h, 

IV,  Reception  of  Evidence,  33-74, 

a.  Introduction,    Offer,    and   Ad' 

mission  of  Evidence  in  Oen^ 

eral,  33'SO. 
h.  Order  of  Proof,  51-70. 
c.  Motions  to  StriTcc  out, 71 '4, 
V.  Statemetit     and     Arguments     of 
Counsel,  75-9, 
VI,  Submitting   Case   or   Question   to 

Jury;   Questions  of  Law   or 

Fact,  80-S71, 
a.  In  General,  80-126. 
5.  Sufficiency  of  Evidence  to  Go 

to  Jury,    127-40. 
o.  Particular   Qitestions   of  Law 
and  Fact,  141-4(^6. 

1,  Cause    and   Effect,    141- 
S2. 

2,  Reasonableness,    1&3-67, 

3,  Necessity,   168-70, 


VI.  c, — cont'd, 

4,  Diligence,   171-84, 

5.  ProbabUity,    185-9, 

O.  Relation  and  Character 
or  Condition  of  Per- 
sons or  Things, 
190-233. 

a.  Relation,  190-6, 

b.  Chara^yter  or   Condi- 

tion, 197-233, 

7,  Fraud,  234-47, 

8,  Good  Faith,  248-53, 

9,  Intent,  254-65, 

10,  Notice,  266-80, 

11,  Consent,  281, 

12,  Authority    and    Ratifies 

tion,  282-92, 

13,  Acquiescence  and  Waiver 

or  Estoppel,  293- 6a, 

14,  Probable  Cause,  297-la. 

15,  Delivery     of     Contracts, 

298-300, 

16,  Construction    of    Instru- 

ments  or   Contracts  in 
WriUng,  301-80, 

17,  Facts     in     Relation    to 

StattUe  of  Frauds,  331- 
5, 

18,  Title   to   Real  Property, 

336-56, 

19,  Questions   of   Insurance, 

357-66, 

20,  In  Patent  Cases,  367-77, 

21,  Negligence,  378-417. 

a.  General  Rules,  87S- 

88, 

b.  Particular     Acts    of 

Negligence,  389-97. 
jc  Contributory     Negli' 
gence,   398^417, 

(1)  In  General, 
398-402. 

(2)  Particular 
Cases  of  ContribU' 
tory  Negligence, 
402a-17, 

22,  Payment      and      Vsurtt 

418-27, 

23,  Questions     in     Criminal 

Law,  428-31. 

24,  Miscellaneous,    432-50. 

d.  Talcing  Case  or  Question  from 

Jury,  457-553, 

1.  In  General,   457-70, 

2.  Nonsuit,  471-87, 

3.  Directing     Verdict,     4SS- 

553, 

a.  In  General,    488-606. 

b.  For  Plaintiff,  507-23. 
o.  For  Defendant,  523a- 

51. 
d.  In      Criminal     Cases. 
552-3, 

e.  Demurrer   to   Evidence,   554- 

71, 
VII,  Instrttctions  to   Jury,   572-822, 

a.  Form  and  SuffMenoy  in  Gen- 

eral,  572-653, 

b.  Applicability  to  Pleadings  and 

Evidence,  654-87, 
o.  In  €)riminal  CaaeSf  688*738, 
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d.  BequesU      for      Instructions, 
788a'822. 
VIII.  Custody,    Deliberation,    and   Dis- 
charge of  Jury,  823-33. 
IX.  Verdict,  83^-80. 

a.  In  Civil  Cases,  834-59. 

h.  In  Criminal  Cases,  880-70. 

o.  Objections,    Amendment,    and 

Setting  Aside,  871-80. 
d.  Conclusiveness,   881-9. 
X.  Special  Interrogatories  and  Spe- 
cial Verdict,  800-917, 
XI.  Findings  by  Court,  918-41. 

In  Admiralty,  see  Admiralty,  III.  h. 

Waiver  of  Errors  on,  see  Appeal  and  Error, 
VIII.  k. 

Continuance  of,  see  Continuance  and  Ad- 
journment. 

Of  Eminent  Domain  Proceeding,  see  Emi- 
nent Domain,  IV.  b. 

Postponement  of,  see  Continuance  and  Ad- 
journment. 

Matters  Relating  to  Courts  Generally,  see 
Courts. 

Place  of  Trial  in  Federal  Courts,  see  Courts, 
V.  c,  7. 

Conformity  of  Federal  to  State  Practice 
Generally,  see  Courts,  V.  e,  4. 

Impaneling,  Selection,  and  Competency  of 
Jurors,  see  Jury  11. 

Right  to  Trial  by  Jury,  see  Jury,  I. 

Right  to  Removal  of  Cause  after  Trial,  see 
Removal  of  Causes,  387-390. 

Proceeding  by  Commissioners  as,  see  Re- 
moval of  Causes,  397a. 

Place  of,  see  Venue. 

Witnesses  on,  see  Witnesses. 


/•  Preliminary  JProceedinga. 

1-^.  Parties,  after  action  by  the  Inter- 
state Commerce  Commission  declaring  an  in- 
creased freight  rate  to  be  unreasonable, 
may  make  a  valid  stipulation,  in  the  subse- 
quent proceedings  haa  in  the  Federal  court 
under  the  act  of  February  4,  1887  (24  Stat, 
at  L.  379,  chap.  104,  U.  S.  Comp.  Stat.  1901, 
p.  3154),  §  16,  that  such  court  may  adjudge 
the  amount  of  the  reparation.  Southern  R. 
Co.  V.  Tift,  206  U.  S.  428,  27  Sup.  Ct.  Rep. 
709,  51:1124 

Notice  of  trial. 

3.  [In  Pennsylvania  the  defendant,  and 
not  merely  his  attorney,  is  entitled  to 
reasonable  notice  of  trial.  Cecil  v.  Leben- 
stone   (Pa.  Sup.  Ct.)   2  Ball.  95,      1:304] 

FiliniT  papers. 

4.  Wliere  an  agreement  allowed  papers  to 
be  filed  at  any  time  before  the  trial,  it  was 
held  that  filing  them  before  the  trial  actual- 
ly commenced  upon  an  adjourned  day  was 
BuflScient,  although  the  case  had  advanced  on 
a  former  day  to  an  oral  statement  of  what 
was  submitted  for  trial,  but  without  offering 

U.  S.  Dig.— 353 


any  evidence.    Mutual  L.  Ins.  Co.  v.  Harris, 
97  U.  S.  331,  24:  959 

Cited  in  Walsh  v.  Wallace,  26  Nev.  321,  99  Am. 
St.  Rep.  692,  67  Pac.  914. 

5.  The  filing  of  a  transcript  of  evidence 
taken  upon  preliminary  examination  in  a 
case  of  homicide,  as  required  by  Utah  Comp. 
Laws  1888,  §  4883,  is  not  necessary  before 
proceeding  to  trial.  Thiede  v.  Utah,  159  U. 
S.  510,  16  Sup.  Ct.  Rep.  62,  40:  237 

Conditions  to  right  of  trial. 

6.  [A  defendant  cannot  be  compelled  to 
proceed  to  trial  until  payment  of  the  costs 
of  a  former  action  for  the  same  cause,  be- 
tween the  same  parties,  which  had  been 
non  pros'd.  Hurst  v.  Jones  (C.  Ct.)  4  Dall. 
353,  1 :  864 

Time  of  trial. 

7.  Suif!a  brought  by  the  Bank  of  Alex- 
andria upon  promissory  notes  made  nego- 
tiable in  that  bank  are  entitled  to  trial  at 
the  return  term  of  the  writ.  Young  v. 
Bank  of  Alexandria,  5  Cranch,  45,      3:  32 

ISlectlon  as  to  charges  in  criminal  case. 

Review  of  Discretion  as  to  Election,  see 
Appeal  and  Error,  4466. 

8.  Where  two  murders  were  committed  at 
the  same  place,  on  the  same  occasion,  and 
under  such  circumstances  that  the  proof  in 
respect  to  one  necessarily  throws  light  up- 
on  the  other,  the  rights  of  the  accused  are 
not  prejudiced  by  the  refusal  of  the  court 
to  compel  the  prosecutor  to  elect  upon  which 
of  the  two  charges  he  will  proceed;  but  the 
government  may  be  required  at  any  time 
before  the  trial  is  concluded,  to  elect  upon 
which  charge  it  will  ask  a  verdict.  Pointer 
V.  United  States,  151  U.  S.  396,  14-  Sup.  Ct. 
Rep.  410,  38:  208 
Cited  in  Pierce  v.  United  States,  160  U.  S.  856, 

40  L.  ed.  455,  16  Sap.  Ct.  Rep.  321 — Jack- 
son V.  State,  91  Wis.  263,  64  N.  W.  838. 

Reporting  evidence. 

9.  The  law  of  Louisiana  does  not  require 
that,  upon  request,  testimony  must  be  taken 
down,  except  in  cases  where  a  technical 
appeal  lies  upon  which  the  facts  are  to  be 
reviewed  and  reconsidered;  not  in  cases  to 
be  reviewed  by  writ  of  error.  Phillips  v. 
Preston,  5  How.  278,  12:  152 

Separate  trials  of  same  cause. 

Jurisdictional  Amount  on  Appeal  from 
Refusal  of  Separate  Trial,  see  Ap- 
peal and  Error,  626. 

10.  Any  defendant  in  ejectment  may  de- 
mand a  separate  trial,  and  that  his  case 
be  not  complicated  or  impeded  by  the  issues 
made  with  others,  or  himself  made  liable 
for  costs  unconnected  ^vith  his  separate  liti- 
gation.    Greer  v.  Mezes,  24  How.  268, 

16:  661 


II.  Issttes;  Disposal  of. 

Election  Between  Counts  in  Criminal  Case, 
see  supra,  8. 
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Submission  of  Case  on  Agreed  Facts,  see 
Agreed  Case. 

First  Raising  Objection  as  to,  on  Appeal,  see 
Appeal  and  Error,  4524. 

In  Suit  to  Establish  Boundary  Line  be- 
tween States,  see  Boundaries,  71. 

11.  An  issue  is  a  single  material  point  of 
law  or  fact  arising  out  of  the  pleadings, 
and  generally  should  be  made  up  by  an 
affirmative  and  a  negative.  Simonton  v. 
Winter,  9  Pet.  141,  8:75 
Cited  in  People  v.  Slauson,  85  App.  Dlr.  167, 

63  N.  Y.  Supp.  107. 

12.  Where,  on  account  of  an  amendment 
of  the  declaration,  it  remains  without  an 
answer,  the  plaintiff  may  move  for  a  judg- 
ment for  want  of  an  answer;  but  a  jury 
cannot  be  called  and  verdict  enteqed  where 
no  issue  is  joined  unless  for  assessment  of 
damages  merely.  Chapman  v.  Barney,  129 
U.  S.  677,  9  Sup.  Ct.  Rep.  426,  32:  800 
died  in  Lackett  v.  Rumbaugh,  45  Fed.  32. 

13.  It  is  not  allowable,  in  a  suit  to  re- 
cover back  duties,  for  the  plaintiff  to  try 
before  the  jury  the  question  as  to  the  actual 
value  of  the  goods,  and  whether  the  ap- 
praisers followed  the  evidence  before  them, 
or  disregarded  it.  Auffmordt  v.  Hedden,  137 
U.  S.  310,  11  Sup.  Ct.  Rep.  103,      34:  674 

13a.  Where  the  record  of  a  foreign  court 
is  denied,  the  issue  is  to  be  tried  by  a  jury. 
Basset  v.  United  States,  9  Wall.  38,  19:  548 

14.  If  the  issue  joined  in  proceedings  un- 
der the  act  of  February  21,  1793,  §  10,  in 
the  nature  of  scire  facias,  to  show  cause 
why  a  patent  should  not  be  repealed,  is  one 
of  fact,  ^e  trial  thereon  is  to  be  by  jury, 
but,  if  an  issue  of  law,  by  the  court.  Re 
Wood,  9  Wheat.  603,  6:  171 

15.  It  is  error  to  try  a  case  presented  by 
a  creditors*  bill  as  at  common  law,  by  a 
jury  and  to  enter  a  decree  on  their  verdict, 
as  it  should  be  tried  by  equity  procedure, 
according  to  which  the  decree  must  be  made 
as  the  result  of  the  judge's  judgment,  aided, 
if  he  refers  any  questions  of  fact  to  a  jury, 
by  their  findings.    Dunphy  v.  Kleinschmidt, 

11  Wall.  610,  20:  223 

Distinguished  In  Htnton  v.  Bills,  27  W.  Va. 
425. 

Cited  in  Lee  v.  Thompson,  8  Woods,  174,  Fed. 
Cas.  No.  8,202 — The  Empire,  19  Fed.  560 — 
Randolph  v.  Allen,  19  C.  C.  A.  360,  41  U. 
S.  App.  117,  73  Fed.  30— The  City  of  Toledo, 
73  Fod.  225— Campbell  v.  Shivers,  1  Ariz. 
160.  25  Pac.  540 — Ramsay  v.  Hart,  1  Idaho, 
424 — Evans  v.  Nealls,  87  Ind.  268 — ^KeCcham 
V.  Brazil  Block  Coal  Co.  88  Ind.  527 — €relgh- 
ton  V.  Ilershfleld,  1  Mont.  648 — HuUey  v. 
Chedic,  22  Nev.  145,  58  Am.  St.  Rep.  720, 
36  Pac.  783 — Bradford  v.  Territory,  1  Okla. 
374,  34   Pac    66. 

16.  [A  jury  sworn  to  try  "the  issue," 
when  there  are  two  issues  to  try,  cannot 
hear  the  case.  Hancock  v.  Hillegas  (C.  Ct.) 
2  Dall.  380;  note,  1:424] 


In  equity  cases. 

Conclusiveness  of  Verdict  in  Equity 
Cases,  see  infra,  881-889. 

Taking  Bill  of  Exceptions  on  Trial  of 
Feigned  Issue,  see  New  Trial,  23. 

See  also  supra,  15;  infra,  878. 

17.  What  issues  should  be  submitted  to 
the  jury  in  an  equity  cause  is  in  the  discre- 
tion of  the  court.  Wilson  y.  Riddle,  123 
U.  S.  608,  8  Sup.  Ct.  Rep.  255,  31 :  280 

18.  Equity  courts  may  decide  both  fact 
and  law,  or  they  may  refer  doubtful  ques- 
tions of  fact  to  a  jury.  Garsed  y.  Beall,  92 
U.  S.  684,  23:  686 
Cited  in  State  ex  rel.  Hill  v.  Lichtenberg.  4 

Wash.  555,  SO  Pac.  650. 

19.  Courts  of  equity  may  ascertain  th« 
facts  themselves,  if  the  evidence  enables 
them  to  do  it,  or  may  refer  the  question  \o 
a  jury  or  to  auditors.  Field  v.  Holland.  6 
Cranch,  8,  3: 136 
ated  in  Memphis  v.  Brown,  20  Wall.  322,  ii 

L.  ed.  272 — Garsed  v.  Beall,  02  U.  8.  694,  2n 
L.  ed.  690 — FItton  v.  Phoenix  Assur.  Co.  23 
Blatchf.  Ill,  23  Fed.  4t— Simonds  RolllDg 
Mach.  Co.  V.  Hathorn  Mfg.  Co.  83  Fed.  49*:- 
Briggs  V.  Neal.  56  C.  C.  A.  576,  120  Fed 
228 — PhcDDlx  Mut.  L.  Ins.  Co.  t.  Graot,  3 
MacArth.  48— May  v.  May,  19  Fla.  394- 
State  V.  Suoapee  Dam  Co.  72  N.  H.  127.  K 
Atl.    899. 

20.  After  an  issue  ordered,  a  court  of 
equity  may  proceed  to  a  final  decree,  with- 
out tryine  t^e  issue  or  setting  aside  the  or- 
der.    Field  V.  Holland,  6   Cranch,  8, 

3:136 

20a.  On  intervention  in  a  suit  in  a  court 
of  equity,  the  court  may  direct  a  verdict  bv 
a  jury  upon  any  single  fact,  or  upon  al! 
the  matters  in  dispute ;  but  such  verdict  i$ 
not  binding  upon  the  court,  it  is  advisor; 
simply ;  and  the  court  may  disregard  it  en- 
tirely or  adopt  it  either  partially  or  i» 
toto.  Kohn  V.  McNulta,  147  U.  S.  238,  13 
Sup.  Ct.  Rep.  298,  37: 150 

Cited  in  Dillingham  v.  Hawlc,  23  L.R.A.  519. 

9  C.  C.  A.  102,  23  U.  8.  App.  278,  60  FhL 
496— Flippin  V.  Kimball,  31  C.  C.  A.  284.  5» 
U.  S.  App.  1,  87  Fed.  259~NesBlej  v.  Udd. 
29  Or.  365,  45  Pac.  904. 

21.  The  Supreme  Court  will  not  order  ta 
issue  quantum  damnificatua  where  it  can 
lay  hold  of  a  simple,  equitable,  and  prKl^ 
rule  to  ascertain  the  amount  which  it  ougbt 
to  decree.    Pratt  v.  Law,  9  Cranch,  456, 

3:791 
Diatinguished  in  Rutherford  v.  Williams,  42  Mo. 

37. 
Cited  in  Warner  v.  Daniels,  1  Woodb.  ft  M.  lU 

Fed.  Cas.  No.   17,181— Hadlock  v.  WUlUmit. 

10  Vt.  572 — Mason  v.  Harper's  Ferry  Bridse 
Co.  17  W.  Va.  422. 

22.  In  a  suit  to  set  aside  a  conveytntf 
for  the  incompetency  of  the  grantor,  n<  t 
amounting  to  absolute  insanity,  the  court 
nmy  determine  the  capacity  without  di rat- 
ing an  issue,  unless  the  case  be  one  io 
which  the  court  would  be  satisfied  with  ih^ 
verdict  however  it  might  be  found.  Hanii*'.:! 
V.  Handy,  11  Wheat.  103,  6:429 


TRIAL,  in. 


5635 


23.  A  question  as  to  whether  conveyances 
were  or  were  not  fraudulent  may  be  re- 
ferred to  a  jury  on  a  feigned  issue.  It  is 
not  an  issue  of  law,  but  a  mixed  question  of 
law  and  fact.  McLaughlin  v.  Bank  of  Po- 
tomac, 7  How.  220,  12:  675 

24-25.  Without  expressly  revoking  an  or- 
der of  reference  to  auditors  in  an  equity 
cause,  the  court  may  direct  an  issue  to  be 
tried.  Field  v.  Holland,  6  Cranch.  8,  3:  136 
CUed     in     Hill     v.     Jones,     17     N.      C.      (2 

I>ev.    Eq.)    109 — Kelly    v.    Greenoff,    14    Pa. 

Co.  Ct.  24,  3  Pa.  Diet  R.  285. 

26.  [The  want  of  a  court  with  equitable 
power,  in  Pennsylvania,  has  necessarily 
obHged  the  court,  upon  occasions  where  the 
plaintiff  is  entitled  to  equitable  relief,  to 
refer  the  question  to  the  jury,  under  an 
equitable  and  conscientious  interpretation 
of  the  agreement  of  the  parties;  and  upon 
that  ground  the  jury  are  directed  to  con- 
sider and  decide  such  cases.  Wharton  v. 
Morris    (Pa.  Sup.  Ct.)    1  Dall.  124,  1:65] 


///.  Course   and   Conduct   of   Trial   in 

General, 

ReYiew  of  Discretion  as  to,  sec  Appeal  and 
Error,  VIIL  i,  6. 

Prejudicial  Error  in,  see  Appeal  and  Error, 
VIIL  m,  6. 

Consideration  on  Appeal  of  Objections  and 
Exceptions  Taken  on  Trial,  see  Appeal 
and  Error,  VI. 

Consolidation  of  Hearing  of  Question  Cer- 
tified, see  Cases  Certified,  107. 

Conformity  of  Federal  to  State  Practice,  see 
Courts,  1289. 

Nonconformity  of  Judicial  Conduct  in  Fed- 
eral Courts  to  State  Practice,  see 
Courts,  1290-1292. 

Drawing  Consolidated  Indictments  Together, 
see  Criminal  Law,  139,  142. 

Refusal  to  Review  Question  Whether  Of- 
ficers in  Charge  of  Jury  were  Sworn,  see 
Constitutional  Law,  827. 

Protection  and  Rights  of  Accused  Person 
During,  see  Criminal  Law,  III.  b. 

Hastening  Trial  by  Prosecution,  see  Crim- 
inal Law,  101. 

Impropriety  of  Habeas  Corpus  to  Review 
Mere  Errors  Occurring  at  Trial,  see 
Habeas  Corpus,  34-38. 

Trial  of  Alien  Ignorant  of  our  Laws  and 
Language  as  Ground  for  Federal  Habeas 
Corpus,  see  Habeas  Corpus,  53. 

Right  to  Jury  Trial,  see  Jury,  1. 

Impaneling,  Selection,  and  Competency  of 
Jury,  see  Jury,  II. 

See  also  infra,  58. 

27-  Where,  upon  a  trial  in  New  York, 
after  the  counsel  for  the  plaintiff  had  com- 
menced his  opening  address,  no  evidence  hav- 
ing been  given,  a  juror  was  taken  ill,  and 
the  court  ordered  another  to  be  drawn  and 
sworn,  an  exception  thereto  by  the  defend- 
ant was  not  well  taken.  Silsby  v.  Foote, 
14  How.  218,  14:  394 


Editorial  notes. 

Discharge  of  juror  for  illness  or  insanity. 

14:  394 

[Withdrawal  of  juror.    48  L.R.A.  432. 

Power  of  court  to  call  and  examine  wit- 
nesses.   57  L.R.A.  875. 

Right  of  court  to  exclude  public  from 
court  room  during  criminal  trial.  9  L.R.A 
(N.S.)   277.] 

Objections  and  exceptions. 

Excluding  Evidence  Not  Objected  to, 
see  infra,  47. 

In  Confiscation  Proceedings,  see  Confis- 
cation and  Sequestration,  70. 

Objections  to  Deposition,  see  Deposi- 
tions, IV. 

To  Report  or  Findings  of  Referee,  see 
Reference,  V.  e. 

Time  for  Objections  to  Indictment,  see 
Indictment,  etc.,  V. 

See  also  infra,  73. 

28.  Where  a  party  excepts  to  the  admis- 
sion of  testimony,  he  must  state  his  ob- 
jection specifically,  and  is  confined  to  his 
specific  objection.  If  he  assign  no  ground 
of  exception,  the  mere  objection  cannot  avail 
him.  Kelly  v.  Jackson  ex  dem.  Morris,  6 
Pet.  622,  8:  523 
Cited  In  Ortiz  v.  State,  30  Fla.  285,  11  So.  611. 

29.  An  objection  that  the  equal  protec- 
tion of  the  laws  is  denied  to  alleged  violat- 
ors of  a  state  local  option  law  because  the 
selection  of  the  jurors  for  the  trial  of  such 
offenses  is  not  restricted,  as  in  other  cases, 
to  the  district  in  which  they  are  committed, 
cannot  be  raised  in  advance  of  the  trial. 
Ohio  ex  rel.  Lloyd  v.  Dollison,  194  U.  S. 
445,  24  Sup.  Ct.  Rep.  703,  48:  1062 

30.  The  certificate  of  the  survey  of  a 
condemned  vessel  cannot  be  questioned  by 
the  party  introducing  it  in  evidenTce  as  part 
of  this  case.  Dorr  v.  Pacific  Ins.  Co.  7 
Wheat.  581,  5:  528 
Cited    lo    Janney    ▼.    Columbian    Ins.    Co.    10 

Wheat.  416,  6  L.  ed.  355. 

30a.  On  the  trial  of  a  criminal  case,  the 
objection  to  a  witness  that  his  name  was 
not  on  the  indictment,  if  not  made  until  the 
examination  in  chief  of  the  witness  is  con- 
cluded, is  waived.  Hickory  y.  United 
States,  151  U.  S.  303,  14  Sup.  Ct.  Rep.  334, 

38:  170 
CUed  in  Boulter  v.  State,  6  Wyo.  70,  42  Pac. 

606. 

31.  The  objection  "that  the  jury,  in  ren- 
dering their  verdict,  failed  to  respond  sep- 
arately to  the  distinct  issues  they  were 
sworn  to  try,"  if  not  taken  advantage  of  at 
the  usual  stage  of  the  proceedings,  or  promi- 
nently presented  on  the  face,  of  the  record, 
but  sprung  upon  a  party  after  an  apparent 
waiver  of  it  by  his  adversary, — ^should  be 
entertained  in  obedience  only  to  the  strict- 
est requirements  of  the  law,  and  will  not 
be  entertained  if  the  verdict  virtually  an- 
swers all  the  pleas,  though  not  technically 
responsive.     Roach  v.  Hulings,  16  Pet.  319, 

10:  979 
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32.  The  trial  court  does  not  err  in  char- 
acterizing as  frivolous  an  exception  to  its 
action  on  objection  to  an  improper  argument 
by  the  district  attorney  in  summing  up  be- 
fore the  jury,  where  the  court  held  such  ar- 
gument to  be  improper,  and  the  district  at- 
torney withdrew  it,  and  apologized  for  it. 
Sawyer  v.  United  States,  202  U.  S.  150,  26 
Sup.  Ct  Rep.  575,  50:  972 

Answering  Inquiry  by  jury. 

See  also  infra,  877. 

32a.  The  court  is  not  bound  to  give  an 
opinion  to  the  jury  as  to  the  meaning  or 
construction  of  a  written  deposition  read 
in  evidence.  Marine  Ins.  Co.  v.  Young,  5 
Cranch,  187,  3:  74 

32b.  In  answering  a  question  of  the  jury 
in  a  prosecution  under  U.  S.  Rev.  Stat.  § 
5208,  for  unlawful  certification  of  a  check, 
when  they  come  in  after  consultation  and 
ask  for  the  law  as  to  certification  when  no 
money  appears  to  the  credit  of  the  drawer 
and  the  court  assumes  to  answer  it  by  ref- 
erence to  that  section,  its  failure  to  ex- 
plain the  meaning  of  "wilful  violation"  as 
used  in  §  13  of  the  act  of  Congress  of  1882 
when  defendant's  counsel  requests  it  is  error 
which  is  not  cured  by  mere  reference  to  the 
original  charge.  Spurr  v.  United  States, 
174  U.  S.  728,  19  Sup.  Ct.  Rep.  812,  43:  1150 
Cited  in  Rleger  v.  United  States,  47  C.  C.  A. 

69,  107  Fed.  924— United  States  v.  Howard, 

132  Fed.  356— Chadwlck  y.  United  States,  72 

C.  C.  A.  861,  141  Fed.  243. 


FF.  Beoeptitm  of  Evidence. 

On  Appeal,  see  Appeal  and  Error,  VIII.  c, 
1. 

Presumption  as  to,  on  Appeal,  see  Appeal 
and  firror,  VIII.  d,  4. 

Review  of  Errors  as  to,  see  Appeal  and  Er- 
ror, 4271-4277,  4342-4344. 

Review  of  Discretion  as  to,  see  Appeal  and 
Error,  VIII.  i,  4. 

First  Raising  Objections  on  Appeal,  see  Ap- 
peal and  Error,  VIII.  j,  5. 

Prejudicial  Error  as  to,  see  Appeal  and  Er- 
ror, VIII.  m,  3. 

Permitting  Oral  Examination  of  Witnesses 
in  Equity  Case,  see  Appeal  and  Error, 
3323. 

Examination  of  Witnesses,  sets  Witnesses, 
V. 

Effect  of  Witness'  Disobedience  of  Exclu- 
sion  Order,  see  Witnesses,  1. 

a.  Introduction,    Offer,   and  Adtnissiim 
of  Evidence  in  Oeneral. 

Objections  and  Exceptions  to  Evidence,  see 

also  supra,  28,  30,  31a. 
Practice  in  Federal  Courts,  see  Courts,  V.  e, 

3. 
Use  of  Depositions  on  Trial,  see  Depositions, 

V. 
Putting  Whole  Writing    in    Evidence,    see 

Evidence,  982,  983. 


Discretion  as  to,  Admitting  Impeaching  Tes- 
timony, see  Witnesses,  218,  219. 

33.  Questions  calling  for  inunaterial  tes- 
timony may  be  excluded  in  the  discretion 
of  the  court.  Storm  v.  United  States,  94 
U.  S.  76,  24: 42 

34.  The  exclusion  of  evidence  which  is  ir 
relevant  for  the  purpose  for  which  it  is  of- 
fered is  proper,  though  it  may  be  admissi- 
ble for  a  purpose  not  suggested  to  the  court 
Philadelphia  &  T.  R.  Co.  v.  Stimpson,  14 
Pet.  448,  10:535 
Cited  in  Gandolfo  v.  SUte,  11  Ohio  St  lie- 
Hamilton  V.  State,  34  Ohio  St  86. 

35.  It  is  an  irregularity  to  permit  d^ 
fendant  to  interject  into  plaintiff^  case  tes- 
timony upon  the  merits  of  the  defense,  in 
support  of  an  objection  that  plaintiff *s  en* 
dence  was  irrelevant.  United  States  ▼. 
Hunt,  105  U.  S.  183,  26:  1037 

36.  Where  defendant  in  his  answer  seti 
up  payment  of  the  money  for  which  he  is 
sued,  but  in  his  opening  to  the  jury  on  the 
trial  does  not,  in  the  opinion  of  the  court, 
state  facts  establishing  payment,  it  is  er- 
ror in  the  court  to  deny  him  the  privile^ 
of  showing  that  he  had  in  fact  paid  sucfa 
moneys,  where  he  assures  the  court  that  be 
claimed  in  his  opening  to  have  fully  acooust- 
ed  for  and  paid  the  amount  claimed  against 
him.  Butler  v.  National  Home  for  Dit 
abled  Volunteer  Soldiers,  144  U.  8.  64,  I! 
Sup.  Ct.  Rep.  581,  36:  346 
Cited  in  Lyman  v.  Kansas  City  ft  A.  B.  Co.  1(*1 

Fed.  639 — Pratt  v.  Conway,  148  Mo.  299,  71 
Am.  St.  Rep.  602,  49  S.  W.  1028. 

Stipulations  as  to  evidence. 

Stipulations  Between  Parties  Genenlljt 
see  Stipulations. 

37.  Counsel  who  has  entered  into  a  stip- 
ulation of  facts  to  save  delay  may,  u^ 
giving  notice  in  sufficient  time  to  prevent 
prejudice  to  the  opposite  party,  repudiati* 
any  fact  therein  with  respect  to  which  tb« 
facts  subsequently  developed  show  that  it 
was  inadvertently  signed.  Carnegie  Steel 
Co.  V.  Cambria  Iron  Co.  185  U.  S.  403,  22 
Sup.  Ct.  Rep.  698,  46:  968 

38.  The  parties  to  a  suit  may  make  a 
valid  agreement  to  dispense  with  the  taking 
of  evidence,  and  to  accept  the  evidence  tak- 
en and  abide  by  the  decrees  which  shall  be 
entered  in  certain  other  cases  in  which  the 
allegations  of  fact  and  the  contentions  of 
law  are  identical  with  those  in  the  suit  in 
question.  Prout  v.  Starr,  188  U.  S.  637.  23 
Sup.  Ct.  Rep.  398,  47:  584 

39.  A  stipulation  giving  permission  to  use 
certain  testimony  in  any  future  suit  is  n^t 
binding  upon  persons  not  parties  to  the 
suit,  or  upon  those  who  were  dismissed  from 
the  suit  as  parties  before  the  stipulatioo 
was  made,  and  who  did  not  sign  it  Knee- 
land  V.  Luce,  141  U.  S.  437,  12  Sup.  tt 
Rep,  39,  35:  808 

40.  A  stipulation  between  the  parties  to 
a  suit  in  chancery,  that  certain  parts  of  th« 
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record,  including  the  opinion  of  the  chancel- 
lor and  decree,  shall  be  received  in  evidence 
in  another  suit,  and  have  the  sanie  effect 
as  if  the  whole  record  was  produced,  extends 
only  to  making  the  parts  of  the  record  pro- 
duced have  the  same  effect  as  if  the  whole 
record  had  been  put  in;  it  does  not  make 
such  opinion  and  decree  evidence.  McLaugh- 
lin V.  Swann,  18  How.  217,  15:  357 

41.  [An  agreement  having  been  made  that 
several  suits  should  abide  the  event  of  one, 
a  special  verdict  in  one  may  be  read  in  the 
others,  but  not  as  conclusive  evidence.  Pat- 
ton  V.  Caldwell   (Pa.  Sup.  Ct.)   1  Dall.  419, 

1 :  204] 

42.  Where  consent  that  depositions  should 
be  read  in  evidence  was  not  limited  to  the 
first  hearing,  but  was  coextensive  with  the 
cause,  the  words  in  the  decree  of  reversal, 
"that  the  parties  may  proceed  de  novo" 
are  not  equivalent  to  a  dismission  of  the 
bill  without  prejudice;  the  testimony  is 
still  admissible  to  the  extent  of  the  agree- 
ment.    Vattier  ▼.   Hindc,  7   Pet.   252. 

8:675 

Doonmentary  evidence. 

43-44.  A  paper  handed  to  a  witness,  and 
read  and  used  by  him  as  a  memorandum 
with  which  to  refresh  his  recollection,  is 
not  thereby  admitted  in  evidence.  New 
York  &  C.  Min.  Syndicate  &  Co.  v.  Fraser, 
130  U.  S.  611,  9  Sup.  Ct.  Rep.  665,  32:  1031 
Citerl  In  Continental  Ins.  Co.  v.  Insurance  Co. 

2   C.  C.  A.  540,   1   U.   S.  App.  201,   61   Fed. 

889. 

45.  The  court  having  erroneously  refused 
to  allow  the  plaintiff  to  offer  a  paper  in 
evidence  as  a  disclaimer  of  part  of  a  pat- 
ent, afterwards  refused  to  allow  the  defend- 
ants to  offer  the  same  paper  in  evidence 
for  the  purpose  of  prejudicing  the  plain- 
tiff's rights.  This  last  refusal  was  correct. 
Silsby  V.  Foote,  14  How.  218,  14:  394 
Bradstreet  v.  Potter,  16  Pet.  317,      10:  978 

46.  A  d?ed  of  assignment,  executed  with 
Intent  to  defraud  creditors,  and  void  by 
reason  of  the  omission  of  schedules  and  as- 
sets and  liabilities,  can  be  read  to  the  jury 
after  beinsr  received  in  evidence.  Leitens- 
dorfer  v.  Webb,  20  How.  176,  15:  891 
Cited  In  C.  J.  L.  Meyer  &  Sons  Co.  v.  Black, 

4  N.  M.  366,  16  Pac.  620. 

Testimony  of  experts. 

Control    Over    Hypothetical    Question, 
see  Evidence,  1772a. 

47.  It  is  error,  on  the  trial  of  a  writ  of 
ri^ht  before  the  grand  assize,  to  prevent  the 
introduction  of  written  evidence,  if  its  com- 
petency is  not  objected  to.  although  the 
court  had  frequently  examined  the  title  set 
up  by  the  written  evidence  offered,  and  had, 
in  a  former  suit  by  the  same  party  where  it 
had  been  produced,  decided  that  it  in  no 
wise  tended  to  establish  a  legal  title  to  the 
lands  in  controversy.  Bradstreet  v.  Thomas, 
12  Pet.  174,  9:  1044 

48.  Where  the  extrinsic  proof  of  the  iden- 
tity of  the  cause  of  action  is  such  that  the 


court  must  submit  the  question  of  the  con- 
clusiveness of  the  record  of  a  former  suit  to 
the  jury,  any  other  matters  in  defense  or 
support  of  the  action,  as  the  case  may  be, 
should  be  admitted  on  the  trial.  Washing- 
ton, A.  &  G.  Steam  Packet  Go.  v.  Sickles, 
5  Wall.  580,  18:  550 

died  in  Bradstreet  v.  Potter,  16  Pet.  818,  10 
L.  ed.  078. 

49.  The  qualifications  of  an  expert  is  a 
preliminary  question  for  the  court,  whose 
decision  will  not  be  reversed  unless  clearly 
erroneous;  but,  if  the  evidence  is  admitted, 
its  weiglit  is  to  be  determined  by  the  jury. 
Congress  &  E.  Spring  Go.  v.  Edgar,  99  U.  S. 
645,  25: 487 
Cited  In   Inland   &   Seaboard   Coasting   Co.   v. 

Tolson,  130  U.  S.  559,  35  L.  ed.  273,  11  Sup. 
Ct.  Rep.  653 — Erhardt  v.  Ballin,  6  C.  C.  A. 
365,  14  U.  S.  App.  876.  55  Fed.  070— Union 
P.  R.  Co.  v.  Novak,  9  C.  C.  A.  636,  15  U. 
S.  App.  400,  61  Fed.  580 — Mutual  F.  Ins. 
Co.  V.  Alvord,  9  C.  C.  A.  627,  21  U.  S.  App. 
228,  61  Fed.  756 — Bradford  Glycerine  Co. 
V.  Kiser.  51  C.  C.  A.  527,  113  Fed.  897— 
Bryan  v.  Branford,  50  Conn.  240-— Casey  t. 
National  Union,  3  App.  D.  C.  520 — Lans- 
burgh  V.  Wlmsatt.  7  App.  D.  C.  275 — Klght 
V.  Metropolitan  R.  Co.  21  App.  D.  C.  611 — 
Stevens  v.  Minneapolis,  42  Minn.  138,  43 
N.  W.  842 — Lyncli  v.  Grayson,  6  N.  M.  504, 
25  Pac.  992— Sloan  v.  Balrd,  162  N.  Y.  333, 
56  N.  E.  752 — ^Traver  v.  Spokane  Street  R. 
Co.  25  Wash.  253,  65  Pac.  284. 

50.  The  discretion  of  the  trial  court  is 
not  abused  by  permitting  witnesses  who 
have  had  practical  railroad  experience  and 
are  familiar  with  overhead  structures  and 
buifers  to  testify  as  to  whether  a  buffer  at 
the  end  of  a  spur  track  was  a  reasonably 
safe  and  proper  one,  and  as  to  whether  rea- 
sonable and  proper  care  had  been  exercised 
in  so  building  an  overhead  structure  as  to 
prevent  the  use  of  the  hand  brakes  on  a 
freight  car  until  about  100  feet  from  the  end 
of  the  spur  track.  Gila  Valley  G.  &  N.  R. 
Co.  V.  Lyon,  203  U.  S.  465,  27  Sup.  Ct.  Rep. 
145,  51 :  276 

b.  Order  of  Proof. 


Introducing  Testimony  upon  Merits  of  De- 
fense ii^  Support  of  Objection  to  Plain- 
tiff's Evidence,  see  supra,  35. 

Right  to  Open  and  Close,  see  infra,  78,  78a, 
79. 

In  Admiralty  Case,  see  Admiralty,  503,  507. 

Further  Proof  in  Admiralty,  see  Admiralty, 
III.  i,  2;  Appeal  and  Error,  VIII.  c, 

1,  b. 
Review  of  Discretion  as  to,  see  Appeal  and 

Error,  4461,  4462,  4464,  4465. 
Prejudicial  Error  in,  see  Appeal  and  Error, 

5156. 

Evidence  in  chief  and  in  rebuttal. 

Admissibility  of  Evidence  in  Rebuttal 
Generally,  see  Evidence,  XI.  1. 

Effect  of  Failure  to  Object  to  Incompe- 
tent Evidence,  see  Evidence,  2170. 
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Competency  of  Witness  Called  in  Re- 
buttal not  Named  in  List  for  Ac- 
cused, see  Witnesses,  8. 

See  also  Evidence,  1849. 

51.  It  is  not  error  for  the  court  to  refuse 
evidence  in  rebuttal  which  should  have  been 
introduced  as  evidence  in  chief.  Johnston 
V.  Jones,  1  Black,  209,  17:  117 
Cited  in  Goldsby  v.   United  States,   160  U.   8. 

74,  40  L.  ed.  345,  16  Sup.  Ct.  Rep.  210— 
Atchison,  T.  ft  S.  F.  R.  Co.  v.  Phipps,  60 
C.  C.  A.  .317,  125  Fed.  481. 

52.  Evidence  will  be  legal  as  rebutting 
testimony  to  repel  a  charge  of  fraud,  which 
would  have  been  inadmissible  as  original 
evidence  upon  the  ground  of  the  variance 
between  the  allegations  and  the  proof.  Zach- 
arie  v.  Franklin,  12  Pet.  151,  9:  1035 

53.  Notice  by  the  court  to  the  propon- 
ents of  a  will,  that  they  must  oifer  all  the 
evidence  they  propose  to  give  before  resting 
the  case,  does  not  justify  a  refusal  to  admit 
evidence  of  the  proponents  in  rebuttal  of 
testimony  of  the  contestants  which  could 
not  have  been  anticipated.  Throckmorton  v. 
Holt,  180  U.  S.  552,  21  Sup.  Ct.  Rep.  474, 

45:  663 
died  in  Ofenstein  v.  Bryan,  20  App.  D.  C.  25 

Transactions  of  agents. 

54.  Admissions  of  an  agent  may  be  ad- 
mitted before  proof  of  the  agency,  where,  in 
the  judgment  of  the  presiding  judge,  the 
ends  of  justice  require  it,  and  he  is  well 
assured  by  the  party  offering  the  evidence 
that  the  agency  in  question  will  be  subse- 
quently proved.  First  Unitarian  Soc.  v. 
Faulkner,  91  U.  S.  415,  23:  283 
Cited  in  Throckmorton  v.  Holt,  12  App.  D.  C. 

583 — Wilson  ▼.  Kings  County  Blev.  R.  Co. 
114  N.  Y.  497,  21  N.  B.  1015. 

55.  It  is  not  necessary  to  prove  the  au- 
thority of  an  agent  before  introducing  in 
evidence  an  agreement  made  by  him;  the 
authority  may  be  shown  as  well  after  as 
before  the  admission  of  contract.  Bank  of 
the  Metropolis  v.  Guttschlick,  14   Pet.  19, 

10:  335 
Cited  in  First  Unitarian  Soc.  t.  Faulkner,  91 
U.  S.  418,  23  L.  ed.  284. 

Defendant's  right  as  to  new  matter  in- 
troduced in  rebuttal. 

56.  After  the  plaintifT  has  closed  his  testi- 
mony in  rebuttal  of  defendant's  testimony, 
the  right  of  defendant  to  introduce  testi- 
mony is  limited  to  the  new  matters  brought 
out  in  the  rebuttal.  Chateaugay  Ore  &  Iron 
Co.  v.  Blake,  144  U.  S.  476,  12  Sup.  Ct.  Rep. 
731,  36:  510 

57.  After  rebuttal  of  defendant's  evidence 
to  show  that  plaintiff's  patent  was  antici- 
pated, further  evidence  by  plaintiff  on  the 
same  point  is  within  the  discretion  of  the 
court.  St.  Paul  Plow  Works  v.  Starling, 
140  U.  S.  184,  11  Sup.  Ct.  Rep.  803,  35:  404 

Discretion  of  court. 

58.  The  mode  of  conducting  trials,*  the 
order  of  introducing  evidence,  and  the  times 
when  it  is  to  be  introduced,  arc  properly 


matters  belonging  to  the  practice  of  courts. 
Wills  V.  Russell,  100  U.  S.  621,  25:  CO? 

59.  Where  several  things  are  to  be  estab- 
lished to  lead  to  a  result,  in  what  order  the 
inquiry  is  to  be  had  is  matter  of  discretion 
in  the  court  itself,  and  not  of  absolute  right 
in  the  party.  Conard  v.  Atlantic  Ins.  Co.  1 
Pet.  386,  7: 189 

60.  Where  fraud  is  to  be  made  out  by 
evidence,  the  order  in  which  proofs  should 
be  brought  to  establish  it  is  rather  a  mat- 
ter in  the  discretion  of  the  court  than  of 
strict  right  in  the  parties.  W^ood  v.  United 
States,  16  Pet.  342,  10:  987 

61-70.  The  admission  or  exclusion  of  ma- 
terial evidence  offered  by  a  party  after  stat- 
ing that  his  evidence  is  dosed,  in  oonse- 
quence  of  which  the  other  party  discharges 
his  witnesses,  is  within  the  discretion  ot 
the  court.  Philadelphia  &  T.  R.  Co.  t. 
Stimpson,  14  Pet.  448,  10:  535 

o.  Motions  to  Strike  Out, 

Objections  and  Exceptions  to  Evidence,  see 

supra,  28,  30,  31a. 
Effect  of   Failure   to   Object  to  Irrelevaot 

Evidence,  see  Evidence,  2170-2172. 

# 

71.  Where  a  defendant  reserved  the  right 
to  move  the  court  to  exclude  any  part  of 
the  plaintiff's  evidence,  but  did  not  object 
to  any  particular  part,  but  at  last  moved 
the  court  to  exclude  the  whole,  the  motioa 
is  properly  refused  unless  the  whole  wa^  in- 
competent.   Elliott  V.  Peirsol,  1  Pet.  328, 

7:164 
Cited  in  Smith  v.  Zaner,  4  Ala.  105— Meltoa 
V.  Troutman,  16  Ala.  537 — Glover  ▼.  MD- 
lInj?B,  2  Stew.  &  P.  (Ala.)  41— Ward  t. 
Wilms,  16  Colo.  88,  27  Pac  247— Smith  t. 
Brown,  8  Kan.  619 — Budd  v.  Brooke,  3  GUI 
220,  43  Am.  Dec.  321 — Levj  v.  Taylor,  24 
Md.  294 — Brlgga  v.  Smith,  20  Barb.  417. 

72.  On  a  motion  to  strike  out  all  testi- 
mony as  to  the  condition  of  a  vessel  at  thf 
time  of  a  casualty  after  a  witness  who  ^ras 
not  on  board  at  that  time,  but  who  built 
and  for  some  years  sailed  the  vessel,  has 
testified  as  to  what  could  be  seen  from  the 
wheel  house  under  certain  conditions,  it  is 
proper  for  the  court  to  say  that  he  has  not 
so  testified,  but  that  anything  bearing  that 
construction  will  be  excluded  from  the  jurj, 
and  that  it  is  proper  to  give  the  general 
character  and  situation  of  the  vessel.  An- 
derson V.  United  States,  170  U.  S.  481,  IS 
Sup.  Ct.  Rep.  689,  42:1116 

73.  Where  in  a  criminal  case  defendant 
did  not  object  to  certain  testimony,  but  it 
was  admitted  in  the  way  suggested  and  in- 
sisted upon  by  his  counsel,  and  the  testi- 
mony was  in  reference  to  a  subordinate  mat- 
ter, and  no  objection  was  raised  until  after 
the  witness  had  left  the  stand  and  the  trial 
had  proceeded  at  some  length,  and  the  tl^ 
fcndant  himself  testified  to  similar  fact.^ 
it  was  not  error  to  deny  a  motion  to  strike 
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out  the  testimdny.  Benson  v.  United  States, 
146  U.  S.  325,  13  Sup.  Ct.  Rep.  60,  36:  991 
Cited  In  Farmers*  &  T.  Nat.  Bank  y.   Ureene, 

20  C.  C.  A.  602.  43  U.  S.  App.  446,  74  Fed. 

441 — Wolfson  V.  United  States,  41   C.  C.  A. 

443,  102  Fed.  146. 

74.  Unless  there  is  an  abandonment  of  the 
suit  by  the  counsel  for  the  government,  it 
has  no  right  to  withdraw  from  the  jury  any 
part  of  the  credits  in  a  treasury  account 
relied  on  by  the  defendant.  United  States 
T.  Jones,  8  Pet.  387,  8:  983 


F.  Statements  and  Arguments  of  Caun' 

sel. 

Ruling  on  Exception  to  Argument  of  Dis- 
trict Attorney,  see  supra,  32. 

Admissibility  of  Evidence  under  Statement 
of  Case  to  Jury,  see  supra,  36. 

Statement  of  Counsel  as  Basis  for  Nonsuit, 
see  infra,  474. 

Directing  Verdict  for  Defendant  on  Plain- 
tiff's Opening  Statement,  see  infra. 
523b,  523c. 

Sufficiency  of  Exception  to,  see  Appeal  and 
Error,  3603. 

Waiver   of   Objection   to,   see   Appeal   and 
Error,  4676-4678. 

First  Objecting  to,  on  Appeal,  see  Appeal 
and  Error,  4535. 

Prejudicial   Error   in,  see  Appeal  and  Er- 
ror, VIII.  m,  5. 

75.  An  attempt  of  the  prosecuting  officer, 
in  his  closing  argument,  to  induce  the  jury 
to  assume,  without  any  evidence  thereof, 
the  defendant's  guilt  of  a  crime  of  which  he 
had  been  judicially  acquitted,  as  a  ground 
for  convicting  him  of  a  distinct  and  inde- 
pendent crime  for  which  he  is  being  tried, 
is  a  breach  of  professional  and  official  duty, 
which,  upon  the  defendant's  protest,  should 
be  rebuked  by  the  court,  and  the  jury  direct- 
ed to  allow  it  no  weight.  Hall  v.  United 
Stotes,  150  U.  S.  76,  14  Sup.  Ct.  Rep.  22, 

37:  1003 

76.  In  a  criminal  case  it  is  error  in  the 
court  to  permit  the  district  attorney  in  his 
closing  argument  to  say  to  the  jury,  against 
the  objections  of  the  accused,  that  it  was 
a  circumstance  against  the  accused,  that  he 
had  failed  to  produce  his  wife  for  identifi- 
cation, when,  knowing  that  she  could  not 
be  a  witness,  he  was  under  no  obligation 
to  do  so.  Graves  v.  United  States,  150  U. 
S.  118,  14  Sup.  Ct.  Rep.  40,  37:  1021 

77.  An  allusion  by  counsel  to  the  case  as 
having  been  many  times  before  the  tribunals 
does  not  violate  the  Utah  statute  prohibiting 
on  the  new  trial  of  a  criminal  case  any 
reference  to  a  former  verdict.  Hopt  v. 
Utah,  120  U.  S.  430,  7  Sup.  Ct.  Rep.  614, 

30:  708 

Right  to  open  and  close. 

Review  of  Discretion  as  to,  see  Appeal 
and  Error,  4467. 

78.  [The  party  who  has  the  affirmative  of 


the  issue  has  the  right  to  open  the  cause. 
Leech  y.  Armitage  (Pa.  N.  P.)  2  Dall.  125, 

1:316] 

78a.  [Where,  upon  pleas  of  non  assumpsit 
and  payment,  plaintiff  had  sent  a  commis- 
sion to  another  for  evidence  as  to  a  first 
plea,  the  defendant  cannot  strike  out  that 
plea,  and  thus  obtain  the  right  of  closing 
the  argument  to  the  jury.  (But  see  note.) 
Jackson  v.  Winchester  (Pa.  Sup.  Ct.)  4 
Dall.  205,  1 :  802] 

79.  In  the  courts  of  the  United  States  the 
party  who  puts  in  the  plea  which  is  the 
subject  of  discussion  has  the  right  to  begin 
and  conclude  the  argument,  in  chancery 
cases.  Rhode  Island  v.  Massachusetts,  14 
Pet.  210,  10:  423 

—  Editorial  note. 

[Effect  of  admissions  to  change  right  to 
open  and  close.    61  LJI.A.  513.] 


VI,  Submitting    Case    or    Ctuestian    to 
Jury;  Q%^estions  of  Law  and  Fact, 

a.  In  General, 

In  Equity  Cases,  see  supra,  15,  17-25. 

Qualification  of  Expert  as  Question  for 
Court,  see  supra,  49. 

Validity  of  Instruction  as  Submitting  Ques- 
tion of  Law  to  Jury,  see  infra,  576. 

Prejudicial  Error  in,  see  Appeal  and  Error, 
5157-5162. 

Certifiableness  for  Review,  of  Instructions, 
see  Cases  Certified,  54-70. 

80-81.  The  court  shall  have  the  determin- 
ation of  questions  of  law,  and  the  jury  of 
questions  of  fact.  Georgia  v.  Brailsford,  3 
Dall.  1,  .  1 :  483 

Cited  in  Sampson  v.  Sampson,  4  Ser^.  &  R.  835. 

82.  Disputed  facts  on  motion  are  deter^ 
mined  by  the  court.  United  States  v. 
Dashiel,  3  Wall.  688,  18:  268 

83-89.  Evidence  of  a  fact  should  be  left 
to  the  jury,  to  be  weighed  by  them  to  con- 
trol or  to  explain  the  evidence.  Townslev 
V.  Sumrall,  2  Pet.   170,  7:  386 

Cited  in  LeRoy  v.  Johnson,  2  Pet.  200,  7  L.  ed. 

397. 

Editorial  note. 

Province  of  court  and  jury  generally. 

3:  155 

Existence  of  law. 

80.  Whether  a  seeming  act  of  the  legisla- 
ture is  or  is  not  a  law  is  a  judicial  question, 
to  be  determined  by  the  court,  and  not  a 
question  of  fact,  to  be  tried  by  a  jury. 
Amoskeag  Nat.  Bank  v.  Ottawa,  105  U.  S. 
667,  26:  1204 

South  Ottawa  v.  Perkins,  94  U.  S.  260, 

24:  154 

Walnut  V.  Wade,  103  U.  S.  683,        26:  526 

Ohio  V.  Frank,  103  U.  S.  697,  26:  531 

Cited  In   Wade  v.  Walnut,  105  U.  S.  3,  26  L. 

cd.    1028 — Marshall    Field    &    Co.    v.    Clark, 

143  U.    S.   679,   36   L.   ed.   305,   12   Sup.   Ct. 
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Rep.  495 — Benson  Mln.  &  Smelting  Co.  v. 
Alta  Mln.  &  Smelting  Co.  145  U.  S.  434,  36 
L.  ed.  765,  12  Sup.  Ct  Rep.  877 — Lyons  v. 
Woods,  153  U.  S.  663,  38  L.  ed.  859,  14  Sup. 
Ct.  Rep.  959— O'Brien  v.  Wheelock,  184  U. 
S.  489 — Railroad  Tax  Case,  3  Sawy.  293, 
13  Fed.  767— Rogers  v.  State,  72  Ark.  567, 
82  S.  W.  169 — Weeks  v.  Smith,  81  Me.  546, 
18  Atl.  325 — Creager  v.  Hooper,  83  Md. 
504,  35  Atl.  159 — State  v.  Searcy,  39  Mo. 
App.  406 — Ottman  y.  Hoffman,  7  Misc.  719, 
28  N.  Y.  Supp.  28— Matthews  y.  Dickinson, 
36  Misc.  189,  73  N.  Y.  Supp.  190— Roberts 
V.  Life  Ins.  Co.  118  N.  C.  436.  24  S.  E.  780 
— Counterman  y.  Dublin  Twp.  38  Ohio  St. 
517 — Bond  Debt  Cases,  12  S.  C.  277 — Hard- 
wick  y.  State,  6  Lea,  104 — Wolfe  v.  McCaull, 
76  Va.  882. 

91-92.  Whether  a  custom  in  California 
under  the  Spanish  law,  as  to  the  making  of 
wills,  had  been  of  ten  years'  standing,  and 
was  so  prevailing  and  notorious  that  the 
tacit  assent  of  the  authorities  might  be 
presumed,  so  as  to  repeal  a  prior  law,  was 
a  proper  question  for  the  jury.  Adams  v. 
Norris,  23  How.  353,  16:  539 

Admissibility  of  evidence. 

Refusing  Requested  Instruction  as  to, 
see  infra,  793. 

93.  Whether  evidence  is  admissible  or  not 
is  a  question  for  the  court  to  decide;  but 
whether  it  is  sufficient  or  not  to  support  the 
issue  is  a  question  for  the  jury.  The  only 
case  in  which  the  court  can  make  inferences 
from  evidence,  and  pass  upon  its  sufficiency, 
is  on  a  demurrer  to  evidence.  Bank  of  the 
Metropolis   v.  Guttschlick,   14   Pet.   19, 

10:  335 
Cited  In  Phcenlx  Mut.  L.  Ins.  Co.  v.  Doster, 
106  U.  S.  32,  27  L.  ed.  66,  1  Sup.  Ct.  Rep. 
18 — St.  Louis  &  S.  F.  R.  Co.  v.  Whittle,  20 
C.  C.  A.  212.  40  U.  S.  App.  23,  74  Fed.  312 
— Phoenix  Mut.  L.  Ins.  Co.  v.  Doster,  12 
W.  N.  C.  269. 

94.  The  admissibility  of  evidence  of  the 
loss  of  a  deed  or  other  written  instrument 
is  addressed  to  the  court,  and  not  to  the 
jury.     Riggs  v.  Tayloe,  9  Wheat.   483, 

6:  140 
Cited  in  Mason  y.  Libbey,  90  N.  Y.  684 — Hobbs 
y.  Beard,  43  S.  C.  379,  21  S.  B.  805. 

Competency    of    witnesses;    credibility 
of  evidence. 

Validity  of  Instructions  as  to,  see  in- 
fra, 577-586. 

Review  of  Discretion  as  to  Competency, 
see  Appeal  and  Error,  4446,  4447. 

See  also  infra,  465. 

95.  Whether  the  admissions  of  a  defend- 
ant, when  proved  by  competent  testimony, 
are  competent  evidence  of  the  transfer  of  a 
negotiable  paper,  without  proof  of  the  hand- 
writing of  the  payee,  is  a  question  of  law 
for  the  court.  M'Niel  v.  Holbrook,  12  Pet. 
84,  9:  1009 

96.  The  competency  of  a  lunatic  or  insane 
person,  as  a  witness,  is  a  question  to  be  de- 
termined by  the  court  upon  examination 
of  the  party  himself  and  any  competent 
witnesses  who  can  speak  as  to  the  nature 
and  extent  of  his  insanity.    District  of  Co- 


lumbia V.  Armes,  107  U.  S.  519,  2  Sup.  Ct. 
Rep.  840,  27:618 

97.  Credibility  of  witnesses  is  for  the 
jury.  Dunbar  v.  United  States,  156  U.  S. 
185,  15  Sup.  Ct.  Rep.  325,  39:  390 
Cited  in   Pecos  Valley   Bank   y.   Eyans-Snider- 

Buel  Co.  46  C.  C.  A.  541,  107  Fed..  662. 

98.  It  is  for  the  jury  to  decide  what  cred- 
it they  will  give  to  testimony.  District  of 
Columbia  v.  Armes,  107  U.  S.  519,  2  Sup. 
Ct.  Rep.  840,  27:  618 
Ewing  V.  Burnet,  11  Pet.  41,  9:  624 
Cited  In  Strotber  v.  Lucas,  12  Pet.  437,  9  L. 

ed.  1147 — Anderson  v.  Boclc,  16  How.  329. 
14  L.  ed.  716 — Smith  v.  Sac  County,  11 
Wall.  161,  20  L.  ed.  109— Bayley  y.  London 
&  L.  Ins.  Co.  4  Ins.  L.  J.  605,  Fed.  Cas. 
No.  1,145— St.  Louis  &  S.  F.  R.  Co.  y.  Whit- 
tle, 20  C.  C.  A.  212,  40  U.  S.  App.  23,  74 
Fed.   312. 

99.  Where  witnesses  testify  merely  to 
their  opinion,  the  jury  may  deal  with  it  as 
they  please,  giving  it  credence  or  not,  as 
their  own  experience  or  general  knowledge 
of  the  subject  may  dictate.  The  Conqueror, 
166  U.   S.   110,  17   Sup.   Ct.  Rep.   510, 

41 :  937 
Cited  In  Overweight  Counterbalance  Eletitor 
Co.  y.  Improved  Order,  R.  &  N.  H.  Ano.  ^n 
C.  C.  A.  130,  94  Fed.  160 — Denison  v.  Shaw 
mut  Min.  Co.  136  Fed.  865— Tbe  Mary  N 
Bourke.  135  Fed.  80Q— Chicago.  I.  Jb  E.  B- 
Co.  V.  Wysor  Land  Co.  163  Ind.  292,  69  N 
E.  546 — Kingsbury  v.  Joseph,  94  Mo.  App 
305,  68  S.  W.  93. 

99a.  In  an  action  for  legal  services,  the 
opinions  of  attorneys  as  to  their  value  are 
not  to  preclude  the  jury  from  exercisitu: 
their  "own  knowledge  and  ideas"  on  Ihic 
subject.  It  is  their  province  to  weigh  tht- 
opinions  by  reference  to  the  nature  of  tlif 
services  rendered,  the  time  occupied  in  ihtli 
performance,  and  other  attending  circun: 
stances,  and  by  aplying  to  them  their  oun 
experience  and  knowledge  of  the  character 
of  such  services.  Head  y.  Hargravc,  105  I . 
S.  45,  26:  10J8 

Cited  in  The  Conqueror,  166  U.  S.  132,  41  L 
ed.  947,  17  Sup.  Ct.  Rep.  510— Laflln  t.  Cb: 
cago.  W.  ft  N.  R.  Co.  33  Fed.  422— Lafajeti.» 
Bridge  Co.  v.  Olsen,  54  L.RA.  48,  4"  C 
C.  A.  372,  108  Fed.  340— Nyback  v.  Cham 
pagne  Lumber  Co,  48  C.  C.  A.  638,  109  Frf 
738 — Denison  v.  Shawmut  Mln.  Co.  133 
Fed.  865 — Beveridge  v.  Lewis,  137  Cal.  62S, 
59  L.R.A.  583,  92  Am.  St.  Rep.  188,  67  Pac. 
1040— Leltensdorfer  v.  King,  7  Colo.  439,  4 
Pac.  37— Williams  v.  La  Penotlere.  82  FU 
498,  14  So.  157— Amdt  v.  Hosford.  82  lo«. 
503,  48  N.  W.  981— Ranck  v.  Cedar  R*pi«b 
Gas  Co.  116  Iowa.  13,  89  N.  W.  88— Hoyt  t 
Chicago,  M.  &  St.  P.  R.  Co.  117  Iowa.  301 
90  N.  W.  724— Chicago.  K.  &  W.  R.  Co.  ^ 
Drake,  46  Kan.  569,  26  Pac.  1039— K«n-ai 
City,  W.  &  N.  W.  R.  Co.  v.  Ryan,  49  Km 
16,  30  Pac.  108 — Grand  Rapids,  L.  k  D.  R 
Co.  v.  Chesebro,  74  Mich.  478.  42  N.  W.  6« 
— Johnson  v.  Chicago,  B.  &  N.  R.  Co.  37 
Minn.  521,  35  N.  W.  438— StevcDs  y.  Min- 
neapolis, 42  Minn.  140,  43  N.  W.  842- 
Thorpe  v.  Missouri  P.  R.  Co.  89  Mo.  65«». 
58  Am.  Rep.  120.  2  S.  W.  »— St.  Louli  t. 
Ranken.  95  Mo.  192,  8  S.  W.  249— Hoyberif 
y.  Henske,  153  Mo.  75.  55  S.  W,  83— Powe" 
y.   Missouri   P.   R.   Co.   59   Mo.   App.  «5- 
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RestetBky  ▼.  Delmar  Ave.  &  C.  B.  Co.  106 
Mo.  App.  380,  84  S.  W.  665 — Lincoln  Land 
Co.  V.  Pbelps  County,  69  Neb.  258,  80  N. 
W.  818 — People  ex  rel.  Lovett  v.  Miller,  101 
App.  DlT.  205,  01  N.  Y.  Supp.  630— Hand 
V.  Church,  30  Hun,  804 — Mattlage  t.  New 
York  Eley.  R.  Co.  14  Misc.  205,  35  N.  Y. 
Supp.  704 — Lawior  t.  French,  14  Misc.  500, 
35  N.  Y.  Supp.  1077— Re  Smith,  18  Misc. 
142,  41  N.  Y.  Supp.  1093— Rheinfeldt  y. 
Dahlman,  10  Misc.  167,  43  N.  Y.  Supp.  281 
— Holl  T.  Long,  34  Misc.  4,  68  N.  Y.  Supp. 
522 — Hossler  t.  Trump.  62  Ohio  St.  144,  56 
N.  £.  656 — LoulSTlUe  k  N.  B.  Co.  t.  Mason, 
11  Lea,  122 — Atkinson  t.  Goodrich  Transp. 
Co.  69  Wis.  10,  31  N.  W.  164. 

100.  The  jury  are  the  judges  of  the  credi- 
bility of  witnesses  and  of  the  weight  to  bo 
given  to  any  testimony,  and  whether  or  not 
it  establishes  a  controverted  fact,  .^tna  L. 
Ins.  Co.  V.  Ward,  140  U.  S.  76,  11  Sup.  Ct. 
Rep.  720,  35:  371 
Cited  In  Eddy  v.  Evans,  7  C.  C.  A.  130,  12  U. 

S.  App.  607,  58  Fed.  151 — Phoenix  Assur. 
Co.  v.  Tucker,  23  C.  C.  A.  142,  42  U.  S. 
App.  Ill,  77  Fed.  247— Chicago  G.  W.  R. 
Co.  T.  Healy,  30  C.  C.  A.  15,  67  U.  S.  App. 
513,  86  Fed.  240 — Myers  v.  Brown,  42  C. 
C.  A.  321,  102  Fed.  250 — Southern  P.  Co. 
V.  Covey,  48  C.  C.  A.  465,  109  Fed.  421— 
United  States  v.  Lee  Huen,  118  ITed.  457 — 
Barbour  v.  Moore,  10  App.  D.  C.  50 — Ward 
T.  Brown,  53  W.  Va.  257,  44  S.  E.  488. 

100a.  Where  there  are  two  counts  in  evi- 
dence concerning  the  number  of  pieces  of 
heading  sold,  the  jury  are  not  obliged  to 
adbpt  either  one,  but  may  make  probable 
allowances  for  errors  in  both,  although  no 
mathematical  demonstration  of  the  accur- 
acy of  the  result  is  possible.  Standard  Oil 
Co.  V.  Van  Etten,  107  U.  S.  326,  1  Sup.  Ct. 
Rep.  178,  27:  319 

Weight  of  evidence. 

Instructions   as   to   Weight  and    Sulli- 

ciency  of  Evidence,  see  infra,  624- 

652. 
Refusing  Requested  Instruction  as  to, 

see  infra,  793. 
Inference  by  Jury  From  Testimony,  see 

Evidence,  2261a. 
See  also  supra,  49,  100. 

101.  It  is  the  province  of  the  jury  to 
weigh  and  decide  on  the  sufficiency  of  the 
evidence.     Greenleaf  v.   Birth,  9  Pet.   292, 

9:  132 
Chandler   v.  Von  Roeder,   24   How.   224, 

16:  633 
Chesapeake  &  0.  Canal  Co.  v.  Knapp,  9  Pet. 
541,  9:  222 

Cited  In  Tracy  v.  Swartwoat,  10  Pet.  97,  9 
L.  ed.  360 — ^Walker  v.  Bank  of  Wosblngrton. 
3  How.  72,  11  L.  ed.  499 — Weigbtman  v. 
Washington,  1  Black,  49,  17  L.  cd.  57— 
Charter  Oak  L.  Ins.  Co.  v.  Rodel,  95  U.  S. 
238,  24  L.  ed.  435 — Phoenix  Mut.  L.  Ins. 
Co.  V.  Doster,  106  U.  S.  82,  27  L.  ed.  66. 
1  Sup.  Ct.  Rep.  18 — ^Ames  v.  Le  Rue,  2  Mc- 
Lean. 218,  Fed.  Cas.  No.  327 — Blake  v. 
Smith,  Fed.  Cas.  No.  1,502 — Wright  v. 
Schrocder,  2  Curt.  C.  C.  552,  Fed.  Cas.  No. 
18,091 — Behr  v.  Connecticut  Mut.  L.  Ins. 
Co.  2  Pllpp.  698,  4  Fed.  362 — Mt.  Adams  & 
B.  P.  Inclined  R.  Co.  v.  Lowery,  20  C.  C. 
A.  699,  43  U.  S.  App.  408,  74  Fed.  466— 
Setchel   v.   Keigwin,   57   Conn.  480,   18  Atl. 


594 — Doggett  v.  Jordan,  2  Fla.  551 — Fergu- 
son V.  Porter,  3  Fla.  33 — Holder  v.  State,  5 
Ga.  446 — Hackleman  v.  Moat,  4  Blackr.  167 
— Moore  v.  Central  R.  Co.  24  N.  J.  L.  285 
— Power  V.  Price,  16  Wend.  459 — Burrows 
V.  Turner,  24  Wend.  227,  35  Am.  Dec.  622 
— ^Phoenix  Mut.  L.  Ins.  Co.  v.  Doster,  12 
W.  N.  C.  259. 

102.  In  trials  at  law  the  decisions  of 
questions  upon  the  weight  of  the  evidence 
belong  exclusively  to  the  jury.  Roach  v. 
Rulings,  16  Pet.  319,  10:  979 

103.  The  weight  of  the  evidence  on  a  ques- 
tion of  insanity  is  for  the  jury,  and  not 
for  the  court.  Manhattan  L.  Ins.  Co.  v. 
Broughton,  109  U.  S,  121,  3  Sup.  Ct.  Rep. 
99,  27: 878 

104.  Whether  a  parol  agreement  has  been 
actually  performed  may  be,  upon  the  evi- 
dence, a  question  of  fact  for  the  jury. 
Weightman  y.   Caldwell,  4   Wheat.   85, 

4:520 

105.  The  effect  of  evidence,  a  part  of 
which  is  parol,  on  a  question  as  to  whether 
a  parcel  of  land  is  within  an  exception  to  a 
deed  of  a  tract,  is  for  the  jury  to  determine. 
Greenleaf  v.  Birth,  9  Pet.  292,  9:  132 

106.  Proof  of  the  command  or  procure- 
ment to  commit  a  crime  may  be  direct  or 
indirect,  positive  or  circiunstantial ;  but  it 
is  a  matter  for  the  jury,  and  not  of  legal 
competency.  United  States  v.  Gooding,  12 
Wheat.  460,  6:  693 
Cited  in  United  States  v.  Fish,  24  Fed.  594. 

107.  If  the  objections  of  one  who  contests 
the  validity  of  a  grant  issued  in  the  forms 
prescribed  by  law  depend  on  facts,  those 
facts  must  be  submitted  to  a  jury.  If 
opposing  testimony  be  produced,  that  testi- 
mony, also,  must  be  laid  before  the  jury; 
and  the  court  may  declare  the  law  upon  the 
fact,  but  cannot  declare  it  upon  the  testi- 
mony.    Patterson  v.  Jenks,   2   Pet.   216, 

7:402 

In  criminal  cases. 

See  also  supra,  106. 

108.  The  law  in  criminal  cases  is  to  be 
expounded  by  the  court  and  applied  by  the 
jury  to  the  facts  as  ascertained  by  them. 
Sparf  V.  United  States,  156  U.  S.  51,  15 
Sup.  Ct.  Rep.  273,  39:  343 
Distinguished  in  State  v.  Lightfoot,  107  Iowa, 

.353,  78  N.  W.  41. 

Cited  In  Rosen  v.  United  States,  161  U.  S. 
43  40  L.  ed.  610,  16  Sup.  Ct.  Rep.  434 — 
Wallace  v.  United  States,  162  U.  S.  476,  40 
L.  ed.  1043,  16  Sup.  Ct.  Rep.  859 — Lowe  v. 
Kansas.  163  U.  S.  88,  41  L.  ed.  81,  16  Sup. 
Ct.  Rep.  1031 — Texas  &  P.  R.  Co.  v.  Gentry. 
163  U.  S.  365.  41  L.  ed.  192,  16  Sup.  Ct. 
Rep.  1104— United  States  v.  Ball,  163  U. 
S.  672.  41  L.  ed.  304,  16  Sup.  Ct.  Rep.  1192 
—Davis  v.  United  States.  165  U.  S.  379,  41 
L.  ed.  754,  17  Sup.  Ct.  Rep.  360 — Andersen 
V.  United  States,  170  U.  S.  510.  42  L.  ed. 
1126,  18  Sup.  Ct.  Rep.  6^9- Capital  Trac- 
tion Co.  V.  Hof,  174  U.  S.  16,  43  L.  ed. 
877,  19  Sup.  Ct.  Rep.  580— Travelers'  Ins. 
Co.  V.  Randolph,  24  C.  C.  A.  311,  47  U.  S. 
App.  260.  78  Fed.  760 — United  States  v. 
Kubl.  85   Fed.  626— Kelley   v.   Cunard   S.   S. 
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Co.  120  Fed.  542 — State  ▼.  Main,  69  Oonn. 
130,  36  L.R.A.  625.  61  Am.  St.  Rpp.  30,  87 
Atl  80 — State  v.  GaDnon,  75  Conn.  226,  52 
Atl.  727 — Barbour  v.  Moore,  10  App.  D.  C. 
49 — United  States  ex  rel.  Brlghtwood  Co.  v. 
O'Neal,  10  App.  D.  C.  231— Strather  v.  Unit- 
ed States,  18  App.  D.  C.  149 — Horton  v. 
United  States,  15  App.  D.  C.  328 — ^People 
V.  Warren,  122  Mich.  507,  80  Am.  St.  Rep. 
582,  81  N.  W.  360— Heller  v.  Pulitzer  Pub. 
Co.  153  Mo.  216,  54  S.  W.  457— Roesel  ▼. 
State,  62  N.  J.  L.  248,  41  Atl.  408— Terri- 
tory V.  Lucero,  8  N.  M.  658,  46  Pac.  18 — 
People  T.  Sherlock,  166  N.  Y.  184,  59  N.  E. 
880— State  t.  Locklear,  118  N.  C.  1158,  24 
S.  E.  410. 

109-126.  The  jury  have  a  right  to  deter- 
mine the  law  as  well  as  the  facts  in  crimi- 
nal cases.    Georgia  v.  Brailsford,  3  Dall.  1, 

1:483 
Cited  in  Sparf  v.  United  States,  156  U.  S. 
64,  39  L.  ed.  348,  15  Sup.  Ct.  Rep.  273— 
The  Anna,  Blatchf.  Prize  Cas.  339,  Fed. 
Cas.  No.  402— United  States  t.  Morris,  1 
Curt.  C.  C.  57,  Fed.  Cas.  No.  16,815 — State 
v.  Wright.  63  Me.  833 — Com.  y.  Anthes,  6 
Gray,  270 — Pierce  v.  State.  13  N.  H.  664 
— People  T.  Croswell,  8  Johns.  Cas.  876— 
M'Laughlln  t.  Maybury,  4  Yeates,  642. 

h.  Sufficiency  of  Evidence  to  Qo  to  Jury, 

Taking  Case  or  Question  from  Jury  Gener- 
ally, see  infra,  VI.  d. 

Ab  to  Insanity,  see  infra,  357. 

Ab  to  Presumed  Deed,  see  Evidence,  737, 
788. 

Sufficiency  of  Evidence  to  Establish  Loss  of 
Instrument,  see  Evidence,  958. 

See  also  Evidence,  1602,  2261. 

127.  Whether  there  be  any  evidence  of  a 
fact  is  a  question  for  the  judge.  Chandler 
V.  Van  Roeder,  24  How.  224,  16:  633 
Gratiot  v.  United  States,  4  How.  80, 

11:884 
Richardson   v.   Boston,   24   How.    188, 

16:  625 

Cited  in  St  Louis  ft  S.  F.  R.  Co.  v.  Whittle, 

20  C.  C.  A.  212,  40  U.  8.  App.  23,  74  Fed. 

812— State  v.  Rheams,   34  Minn.   21,   24   N. 

W.  802 — Harwood  v.  Blythe,  32  Tex.  803. 

128.  Where  the  evidence  offered  has  suffi- 
cient weight  to  be  pertinent,  it  should  be 
submitted  to  the  jury.  Vigel  v.  Nay  lor,  24 
How.  208,  16:  646 

129.  If  the  evidence  offered  conduces  in 
any  reasonable  degree  to  establish  the  fact 
in  controversy,  it  should  go  to  the  jury. 
Home  Ins.  Co.  v.  Weide,  11  Wall.  438, 

20:  197 
Cited  In  Golden  Reward  Mln.  Co.  y.  Buxton 
Min.  Co.  38  C.  C.  A.  232,  97  Fed.  416— 
Plumb  v.  Curtis,  66  Conn.  166,  83  Atl.  008 
— I^ne  v.  Missouri  P.  R.  Co.  132  Mo.  19, 
33  S.  W.  645 — Burkholder  v.  Henderson,  78 
Mo.  App.  205 — Guertin  v.  Hudson,  71  N.  H. 
609,  58  Atl.  736— Dodge  v.  Weill,  158  N. 
Y.  850,  58  N.  E.  33 — Wheeler  v.  Bucic,  23 
Wash.  686,  63  Pac.  566 — Roberts  v.  Conti- 
nental Ins.  Co.  41  Wis.  328 — Kahn  v.  Traders 
Ins.  Co.  4  Wyo.  472,  62  Am.  St.  Rep.  47,  34 
Pac.  1059. 

120.  The  court  should  not  give  an  instruc- 


tion which  takes  from  the  jury  the  right  of 
weighing  the  evidence  and  of  determining 
its  force  and  effect,  where  there  is  evidence 
tending  to  prove  the  entire  issue,  although 
it  may  be  conflicting.  Weightman  v.  Wash- 
ington, 1  Black,  39,  17:  52 
Cited  in  Behr  ▼.  Connecticut  Mut  L.  Ins.  Co. 
2  Fllpp.  698,  4  Fed.  862. 

131.  If  there  be  some  evidence  tending  to 
support  a  disputed  fact,  it  must  be  submit- 
ted to  the  jury  with  proper  instructions. 
Richardson  v.  Boston,   19  How.  263, 

15:639 
Cited  in  Richardson  v.  Boston,  24  How.  192, 
16  L.  ed.  627 — Smith  v.  Sac  County,  11 
Wall.  161,  20  L.  ed.  109 — Bayly  v.  London 
ft  L.  Ins.  Co.  Fed.  Cas.  No.  1,145 — Maas  ?. 
White,  37  Mich.  130. 

132.  A  notice  of  nonpayment  directed  to 
the  place  of  residence  of  the  indorser  vu 
deemed  sufficient  evidence  to  so  to  the  jury 
upon  the  point  of  notice.  Lindenberger  t. 
Beall,  6  Wheat.  104,  5:  216 
Cited  in  Peirce  v.  Pendar,  6  Met.  356 — Peabody 

Ins.  Co.  V.  Wilson,  29  W.  Va.  667,  2  8.  E. 
888. 

133.  Where  there  is  evidence  tending  to 
prove  an  assignment,  it  should  be  submitted 
to  the  jury.     Hogan  ▼.  Page,  2  Wall.  605. 

17:854 

134.  Evidence  of  suicide  considered  and 
held  properly  submitted  to  jury.  Home 
Benefit  Asso.  v.  Sargent,  142  U.  8.  691,  12 
Sup.  Ct.  Rep.  332,  35: 1160 
Distinguished  in  Somerville  v.  Kniebts  Tem- 
plars &  M.  Life  Indemnity  Asso.  11  App.  D. 

C.  424. 

Cited  in  National  Union  v.  Thomas,  10  App. 

D.  C.  290 — Leman  v.  Manhattan  L.  Ins.  Ca 
46  La.  Ann.  1191,  24  L.R.A.  591,  15  So.  388, 
49  Am.  St.  Rep.  348— Travelers*  Ins.  Co.  t. 
Nicklas,  88  Md.  478,  41  Atl.  90ft— Supreme 
Coiincll.  R.  A.  V.  Brashears,  89  Md.  630,  73 
Am.  St.  Rep.  244,  43  Atl.  866— Laesslg  t 
Travelers*  Protective  Asso.  169  Mo.  281.  69 
S.  W.  469 — Sovereign  Camp  W.  W.  v.  Haller, 
24  Ind.  App.  Ill,  56  N.  B.  255— Agen  T. 
Metropolitan  L.  Ins.  Co.  105  Wis.  230,  76 
Am.  St.  Rep.  905.  80  N.  W.  1020. 

135.  Evidence  offered  by  plaintiff  to  re- 
move bar  of  statute  of  limitations  excluded 
from  jury  on  motion  of  defendant,  at  dose 
of  plaintiff's  case,  on  ground  of  insufficiency. 
Bell  v.  Morrison,  1  Pet.  351,  7: 174 
Cited  in  Bell  v.  Crawford,  8  Gratt.  132. 

136.  Preliminary  proof  of  death  and  of 
the  justice  of  the  claim  of  the  assured,  made 
on  blanks  furnished  by  the  insurers,  and 
filled  up  in  the  presence  of  their  agent,  re- 
ceived without  objection,  is  evidence  of  the 
justice  of  the  claim  sufficient  to  go  to  the 
jury.  Manhattan  L.  Ins.  Co.  v.  Francisco. 
17  Wall.  672,  21:698 
Cited  In  Crotty  v.  Union  Mut.  L.  Ins.  Co.  144 

U.  S.  626,  36  L,  ed.  569,  12  Sup.  Ct  Bep. 
749_Mutiial  L.  Ins.  Co.  v.  Stlbbe,  46  Md. 
314 — Cushman  v.  United  States  L.  Ins.  Co. 
70  N.  Y.  80— Schwarzbach  v.  Ohio  V*ne.T 
Protective  Union,  25  W.  Va.  643,  62  Am. 
Rep.  227. 

137.  Evidence  tending  to  show  that  a  spur 
railroad  track  was  not  a  safe  and  proper 
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Btnicture  for  the  operation  of  cars  is  suffi- 
cient to  carry  to  the  jury,  on  the  question 
of  the  negligence  of  the  railway  company, 
an  action  to  recover  for  the  killing  of  a 
brakeman  while  riding:  on  a  car  which 
plunged  over  the  end  of  the  spur  track,  al- 
though the  evidence  for  the  railway  com- 
pany tended  to  show  that  the  accident  was 
due  to  the  negligence  of  a  fellow  servant  in 
ordering  the  car  to  be  detached  from  the 
train  and  engine.  Gila  Valley  G.  &  N.  R. 
Co.  ▼.  Lyon,  203  U.  S.  465,  27  Sup.  Ct.  Rep. 
145,  51:276 

138.  It  is  not  sufficient  for  an  injured  em- 
ployee to  show  that  his  employer  may  have 
been  guilty  of  negligence,  but  the  evidence 
must  point  to  the  fact  that  he  was;  and 
where  the  testimony  leaves  the  matter  un- 
certain, and  shows  thai;  any  one  of  half  a 
dozen  things  may  have  brought  about  the 
injury,  for  only  some  of  which  the  em- 
ployer is  responsible,  it  is  not  for  the  jury 
to  guess  between  these  half  a  dozen  causes, 
and  find  that  the  negligence  of  the  employer 
was  a  real  cause,  where  there  is  no  satis- 
factory foundation  in  the  testimony  for  that 
conclusion.  Patton  v.  Texas  &  P.  R.  Co.  179 
U.  8.  658,  21  Sup.  Ct.  Rep.  275,  45:  361 
Cited   in   Wabash    Screen   Door    Co.  v.    Black, 

61  C.  C.  A.  643,  126  Fed.  725 — Shaw  v.  New 
Year  Gold  Mines  Co.  81  Mont.  146,  77  Pac. 
515 — Shoemaker  v.  Bryant  Lumber  &  Shingle 
Mill  Co.  27  Wash.  644,  68  Pac.  380— Reld- 
head  v.  Skagit  County,  33  Wash.  180,  73 
Pac.  1118 — Stratton  v.  C.  H.  Nichols  Lumber 
Co.  39  Wash.  333,  109  Am.  St.  Rep.  881,  81 
Pac.  831. 

139.  There  was  sufficient  evidence  to  de- 
mand the  submission  to  the  jury  of  the  ques- 
tion of  the  liability  of  a  railroad  company 
for  personal  injuries  sustained  by  a  head 
brakeman  of  a  freight  train  in  attempting, 
at  night,  to  jump  upon  the  pilot  of  the  en- 
gine while  it  was  moving  very  slowly  in  a 
newly  constructed  freight  yard,  and  to  sus- 
tain a  verdict  in  his  favor,  where  there  was 
testimony  tending  to  show  that  in  boarding 
the  pilot  the  stirrup,  which  had  long  been 
defective,  gave  way,  throwing  his  foot  into 
one  of  the  unfilled  spaces  between  the  ties, 
from  which  he  could  not  extricate  himself 
in  time  to  prevent  injury;  that  his  action 
was  in  the  proper  discharge  of  his  duties; 
that  the  only  company  rule  on  the  subject 
warned  employees  not  to  jump  on  or  off  an 
engine  running  at  a  high  rate  of  speed;  and 
that  he  was  without  knowledge  of  the  de- 
fect in  the  stirrup  or  the  condition  of  the 
track  where  he  was  hurt.  Choctaw,  O.  &  G. 
R.  Co.  V.  Tennessee,  191  U.  S.  326,  24  Sup. 
Ct.  Rep.  99,  48:  201 

140.  There  is  sufficient  proof  to  go  to  the 
jury  of  the  genuineness  and  due  execution 
of  a  power  of  attorney  forty  years  previous- 
ly, where  a  witness  testifies  that  he  was 
acquainted  with  the  handwriting  of  one  of 
the  subscribing  witnesses  at  the  time  of  its 
date  and  before  and  afterwards,  tlmt  ho  re- 
corded it  in  the  county  records,  that  the 
copy  in  evidence  is  a  copy  of  an  original 
power,  which  he  believes  to  have  been  gen- 


I  uine,  for  that  the  official  signature  of  said 

subscribing  witness  must  have  induced  him 

■  to  commit  the  power  to  record.     Winn  v. 

Patterson,  9  Pet.  663,  9:  266 

Cited  in  Applegate  v.   T>exlngton  &  C.  County 

Min.   Co.   117   U.    S.   264,    29   L.   ed.    894,   6 

Sup.    Ct.    Rep.    742 — Murdock   v.    Hunter.    1 

Brock.   144,  Fed.   Cas.  No.  9.941 — Dodge  v. 

Brlggs,  27   Fed.   171— Shelton  v.  Armor,   13 

Ala.    652 — Arthur   v.   Gayle,    38    Ala.    268— 

Hagey   v.    Schroedor.    30    Ind.    App.   153,    05 

N.  E.  598 — Bowman  v.  McLaughlin,  45  Miss. 

488 — Brings  v.  Henderson,  49  Mo.  535 — For- 

salth  V.  Clark,  21  N.  H.  418— Wendell  v.  Ab- 

bott,   43   N.   H.  74— Howe  v.   Tavlor,   9  Or. 

293— Hobbs  v.  Beard,  43  S.  C.  379,  21  S.  B. 

305 — Ammons  v.  Dwyer.  78  Tex.  646,  15  S. 

W.  1049— McCarty  v.  Johnson,  20  Tex.  Civ. 

App.  191,  49  S.  W.  1098. 

o.  Particular    Questions    of    Law    and 

Fact, 

1.  Cause  and  Effect. 

Probable  Cause,  see  infra,  VI.  c,  14. 
See  also  infra,  438. 

141.  The  question  what  is  the  proximate 
cause  of  an  injury  is  ordinarily  for  the  jury. 
Milwaukee  &  St.  P.  R.  Co.  v.  Kellogg,  94 
U.  S.  469,  24:  256 

Cited  In  Hayes  v.  Michigan  C.  R.  Co.  Ill  U.  S. 
241,  28  L.  ed.  415,  4  Sup.  Ct.  Rep.  369— 
White  ▼.  Colorado  C.  R.  Co.  5  Dill.  437,  Fed. 
Cas.  No.  17,543 — Crandall  v.  Goodrich 
Transp.  Co.  11  Blss.  525,  16  Fed.  82 — Riche- 
lieu  &  O.   Nav.   Co.   V.   Boston   M.   Ins.   Co. 

26  Fed.  604 — Pearce  v.  Humphreys,  34  Fed. 
284 — Pike  V.  Grand  Trunk  R.  Co.  89.  Fed. 
258 — Young  v.  New  Jersey  &  N,  Y.  R.  Co. 

46  Fed.  162 — PoulUn  v.  Canadian  P.  R.  Co. 

47  Fed.  861— Union  P.  R.  Co.-  v.  Callaghan, 
6  C.  C.  A.  208,  12  U.  S.  App.  541,  56  Fed. 
991 — Goodlander  Mill  Co.  v.  Standard  Oil  Co. 

27  L.R.A.  584,  11  C.  C.  A.  254,  27  U.  S. 
App.  7,  63  Fed.  401 — Western  U.  Teleg.  Co.  v. 
Thorn,  12  C.  C.  A.  108,  28  U.  S.  App.  123, 
64  Fed.  292 — Travelers'  Ins.  Co.  v.  Mellck. 
27  L.R.A.  630,  12  C.  C.  A.  546,  27  U.  S. 
App.  547,  65  Fed.  180— St.  Louis,  I.  M.  &  S. 
R.  Co.  V.  Needham,  16  C.  C.  A.  458,  32  U.  8. 
App  635,  69  B'ed  825 — Lake  Erie  &  W.  R.  Co. 
V.  Craig,  19  C.  C.  A.  634,  37  U.  S.  App.  654, 
73  Fed.  645 — McDonald  r.  Toledo  Consol. 
Street  R.  Co.  20  C.  C.  A.  327,  43  U.  S.  App. 
79,  74  Fed.  109 — Bronson  v.  Oakes,  22  C.  C. 
A.  527,  40  U.  S.  App.  413.  76  Fed.  742— 
Little  Rock  &  M.  R.  Co.  v.  Barry,  43  L.R.A. 
376,  28  C.  C.  A.  653,  56  U.  S.  App.  37,  84 
Fed.  953 — .Tones  v.  Allen,  29  C.  C.  A.  322, 
56  U.  S.  App.  529,  85  Fed.  527 — Missouri, 
K.  &  T.  R.  Co.  V.  Byrne,  40  C.  C.  A.  406,  100 
Fed.  363 — Felton  v.  Harbeson,  44  C.  C.  A. 
191,  104  Fed.  740— Southern  P.  Co.  v.  Year- 
gin,  48  C.  C.  A.  500,  109  Fed.  439— Butts  v. 
Cleveland,  C.  C.  &  St.  L.  R.  Co.  49  C.  C.  A. 
71,  110  Fed  331 — Moon-Anchor  Consol.  Gold 
Mines  V.  Hopkins,  49  C.  C.  A.  356,  111  Fed. 
307 — Lesser  Cotton  Co.  v.  St.  Louis,  I.  M. 
&  S.  R.  Co.  52  C.  C.  A.  105,  114  Fed.  143-^ 
Great  Northern  R.  Co.  v.  Bruyere,  51  C.  C.  A. 
577,  114  Fed.  543 — Netherlands- American 
Steam  Nav.  Co.  v.  Diamond,  63  C.  C.  A. 
215,  128  Fed.  573— Shu^art  v.  Atlanta,  K. 
&  N.  R.  Co.  66  C.  C.  A.  383,  133  Fed.  509— 
Denver  &  R.  G.  R.  Co.  v.  SIpes,  26  Colo.  23, 
55  Pac.  1093 — Denver  T.  &  Q.  R.  Co.  v.  Rob- 
bins,  2  Colo.  App.  320,  30  Pac.  261— Martin 
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V.  New  York  &  N.  B.  U.  Co.  62  Conn.  339, 
26  Atl.  239 — Oaenther  ▼.  Metropolitan  R.  Co. 
23  App.  D.  C.  512— Landgraf  v.  Knh,  188  III. 
501,  59  N.  E.  601 — Ford  v.  Illinois  Refrig^ 
eratlng  Constr.  Co.  40  111.  App.  226 — Penn- 
sylvania Co.  V.  Whitlock,  99  Ind.  23,  50  Am. 
Rep.  71 — Chicago,  I.  &  L.  R.  Co.  y.  Martin,  81 
Ind.  App.  815,  65  N.  E.  591— Union  P.  R. 
Co.  T.  McCoIIum,  2  Kan.  App.  324,  43  Pac. 
97 — New  York  &  B.  Despatch  Exp.  Co.  v. 
Traders'  ft  Mechanics'  Ins.  Co.  132  Mass. 
885,  42  Am.  Rep.  440 — Lillibridge  t.  McCann, 
117  Mich.  88.  41  L  R.A.  385,  72  Am.  St.  Rep. 
553,  75  N.  W.  288 — Savage  v.  Chicago,  M.  & 
St.  P.  R.  Co.  31  Minn.  421,  18  N.  W.  272— 
Bott  V.  Pratt,  33  Minn.  324,  53  Am.  Rep.  47, 
23  N.  W.  237 — Chicago,  B.  &  Q.  R.  Co.  v. 
Spirk,  51  Neb.  180,  70  N.  W.  926— Modern 
Woodman  Acci.  Asso.  v.  Shryock,  54  Neb. 
261,  39  L.R.A.  831,  74  N.  W.  607 — Deschenes 
▼.  Concord  &  M.  R.  Co.  69  N.  H.  289,  46  Atl. 
467— Lutz  V.  Atlantic  &  P.  R.  Co.  6  N.  M. 
531,  16  L.R.A.  827,  30  Pac.  912— Purcell  v. 
Laaer,  14  App.  Div.  37,  42  N.  Y.  Supp.  988 
— Storey  ▼.  New  York,  29  App.  Div.  325,  51 
N.  Y.  Supp.  580 — Hollenbeck  v.  Johnson,  79 
Hun,  505,  29  N.  Y.  Supp.  945 — State  v.  Boyle, 
104  N.  C.  829,  10  S.  B.  1023— Vallo  v.  Unit- 
ed States  Exp.  Co.  147  Pa.  408,  14  L.R.A. 
745,  30  Am.  St.  Rep.  741,  23  Atl.  594— John- 
ton  v.  Gulf,  C.  ft  S.  F.  R.  Co.  2  Tex.  Civ. 
App.  142,  21  S.  W.  274 — Atkinson  T.  Good- 
rich Transp.  Co.  60  Wis.  156,  50  Am.  Rep. 
352,  18  N.  W.  764 — Delsentrleter  y.  Kraus- 
Merkel  Malting  Co.  97  Wis.  287,  72  N.  W. 
735. 

142.  The  question  whether  the  death  of 
the  insured  was  caused  by  his  wilful  ex- 
posure to  an  unnecessary  danger  or  peril 
was  a  question  of  fact  for  the  jury.  Trav- 
elers' Ins.  Co.  V.  Seaver,  19  Wall.  531, 

22:  155 

143.  Whether  the  death  of  a  person  in- 
sured was  caused  by  the  intemperate  use  of 
liquors  is  a  question  of  fact  for  the  jury. 
iEtna  L.  Ins.  Co.  v.  Davey,  123  U.  S.  739, 
8  Sup.  Ct.  Rep.  331,  31:315 
Cited  in  iEtna  L.  Ins.  Co.  v.  Ward.  140  U.  S. 

82,   35  L.  ed.  373,   11   Sup.  Ct.  Rep.   720. 

144.  It  is  a  question  for  the  jury  on  all 
the  evidence  in  an  action  on  a  life  policy 
providing  that  it  shall  be  void  if  the  insured 
becomes  so  far  intemperate  as  to  impair  his 
health,  whether  the  health  of  the  deceased 
was  impaired  by  the  use  of  alcoholic  stimu- 
lants. iEtna  L.  Ins.  Co.  v.  Ward,  140  U.  S. 
76,  11  Sup.  Ct.  Rep.  720,  35:  371 

145-146.  The  question  whether  a  railroad 
brakeman  was  killed  as  a  result  of  a  colli- 
sion with  an  overhanging  waterspout  on  a 
water  tank  is  for  the  jury,  where  there  was 
evidence  that  when  last  seen  he  was  signal- 
ing the  engineer  from  his  post  on  a  car  of 
more  than  average  height  and  width,  where 
he  would  be  likely  to  be  struck  by  the  spout 
in  passing,  and  that  shortly  thereafter  he 
was  missed  from  the  train,  his  lantern  found 
on  the  car,  and  his  body  discovered  about 
675  feet  beyond  the  tank,  with  injuries 
which  might  have  been  produced  by  a  col- 
lision with  the  obstruction.  Choctaw,  O.  & 
G.  R.  Co.  V.  McDade,  191  U.  S.  64,  24  Sup. 
Ct.  Rep.  24,  48:  96 

Cited  in  Wabash  Screen  Door  Co.  v.  Black,  61 

C.  C.  A,  643,  126  Fed.  725— Clark  v.  Kansas 


City,  Pt.  S.  &  M.  R.  Co.  64  C.  C  A.  21,  129 
Fed.  343. 

147.  Although  the  want  of  a  fence  was  not 
the  efficient  cause  ( causa  causans )  of  the  in- 
jury, yet  if  it  was  causa  sine  qua  non  (a 
cause  which,  if  it  had  not  existed,  the  injury 
would  not  have  taken  place),  the  company 
is  liable,  and  that  is  a  question  of  fact; 
and  the  evidence  of  the  circumstances,  show- 
ing negligence  on  the  part  of  the  defendant, 
which  may  have  been  the  legal  cause  of  the 
injury  to  the  plaintiff,  should  be  submitted 
to  the  jury.  Hayes  v.  Michigan  C.  R.  Co. 
Ill  U.  S.  228,  4  Sup.  Ct.  Rep.  369,  28:  410 
Diatinguished  in  Osborne  v.  Detroit,  32  Fed.  44. 

Cited  in  The  Iniziativa,  6  C.  C.  A.  349,  14  U.  S. 
App.  496,  67  Fed.  314 — McDonald  v.  Toledo 
Consol.  Street  R.  Co.  20  C.  C.  A.  326,  43  U.  S. 
App.  79,  74  Fed.  109 — Baltimore  A  0.  K. 
Co.  V.  Anderson,  22  C.  C.  A.  417,  48  U.  S. 
App.  673,  75  Fed.  «12 — Shaerart  v.  Atlanta. 
K.  &  N.  R.  Co.  66  C.  C.  A.  384,  133  Fed.  510 
— Mankey  v.  Chicafi:o,  M.  &  St.  P.  R.  Co.  14 
8.  D.  473,  85  N.  W.  1013— Wabash,  St  L.  * 
P.  R. -Co.  V.  Locke,  112  Ind.  421,  2  Am.  St. 
Rep.  193,  14  N.  E.  391— Louisville,  N.  A.  * 
C.  R.  Co.  V.  Nltsche,  126  Ind.  236.  9  LRA. 
753,  22  Am  St.  Rep.  582,  26  N.  B.  61— I^ula- 
ville,  N.  A.  &  C.  R.  Co.  v.  Schmidt,  134  Ind. 
22,  33  N.  E.  774— Lake  Erie  &  W.  R.  Co.  t. 
Juday,  19  Ind.  App.  448,  49  N.  E.  843— Cleg- 
horn  r.  Thompson,  62  Kan.  734,  54  L.R.A. 
404,  64  Pac.  605— Neal  v.  Rendall,  98  Me. 
74,  63  L.R.A.  671,  56  Atl.  200 — Philadelphia, 
W.  &  B.  R.  Co.  V.  Stehbing,  62  Md.  517— 
Maryland  Clay  Co.  v.  Goodnow,  95  Md.  353. 
51  Atl.  292— Stone  v.  Boston  &  A.  R,  Co.  171 
Mass.  544,  41  L.R.A.  799.  51  N.  E.  1— Burger 
T.  Missouri  P.  R  Co.  112  Mo.  246,  84  Am.  St 
Rep.  379,  20  S  W.  439 — Fuchs  v.  St.  I^ols. 
133  Mo.  199,  34  L.R.A.  125,  34  S.  W.  508 
— Lundeen  v.  Livingston  Electric  Light  Co. 
17  Mont  87,  41  Pac.  995— Meisner  v.  Dilloa. 
29  Mont.  122,  74  Pac.  130— Cerrlllos  Cotl 
R.  Co.  V.  Deserant,  9  N.  M.  65,  49  Pac.  807— 
Delaney  v.  Pennsylvania  R.  Co.  78  Hun.  399, 
29  N.  Y.  Supp.  226— International  &  6.  N 
R.  Co.  V.  Richmond,  28  Tex.  Civ.  App.  516, 
67  S.  W.  1029— Kllpatrick  v.  Grand  Trunk 
R.  Co.  74  Vt.  297,  93  Am.  St.  Rep.  887.  5i 
Atl.  631 — Richmond  R.  &  Electric  Co.  v.  Hod- 
gins,  100  Va.  416,  41  S.  B.  736. 

14S.  The  question  whether  cotton  was  set 
on  fire  by  sparks  from  a  locomotive  is  for 
the  jury,  where  the  cotton  was  stored  in  and 
along  the  side  of  open  sheds  in  cloee  proxim- 
ity to  railroad  tracks  on  each  side,  although 
the  only  locomotive  near  the  cotton  on  the 
day  that  the  fire  was  discovered  did  not  go 
near  the  shed  where  the  fire  started,  and  is 
not  shown  to  have  been  throwing  out  any 
sparks,  while,  if  there  had  been  any,  the 
wind  would  have  carried  them  in  the  oppo- 
site directions,  since  one  possibility  is  that 
the  fire  was  set  by  other  locomotives  on  a 
preceding  day,  and  smouldered  until  the 
(lay  it  was  discovered.  Marande  ▼.  Texas 
&  P.  R.  Co.  184  U.  8.  173,  22  Sup.  Ct  Rep. 
340,  46: 487 

149.  Whether  a  lack  of  sufficient  watch- 
men contributed  to  the  loss  of  cotton  by  fire 
is  a  question  for  the  jury,  notwithstanding 
the  contention  that  the  watchman  actually 
present  discovered  the  fire  as  soon  as  it 
started,  where  it  is  possible  for  the  jury  to 
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infer  that  the  fire  might  have  been  smould- 
ering for  a  considerable  period  before  its 
discovery,  and  a  sufficient  force  of  watch- 
men, if  present,  might  have  materially  aided 
in  extinguishing  the  fire.  Marande  v.  Texas 
A  P.  R.  Co.  184  U.  S.  173,  22  Sup.  Ct.  Rep. 
340,  46:  487 

150.  Whether  the  negligence  of  a  railroad 
company  in  failing  to  provide  proper  facili- 
ties for  extinguishing  fire  in  cotton  sheds 
contributed  to  a  loss  of  the  cotton  by  fire  is 
a  question  for  the  jury,  where  the  cotton 
was  piled  up  high  around  the  platforms  on 
which  hose  was  kept,  and  when  an  attempt 
was  made  to  use  the  hose  the  water  would 
not  come,  either  because  the  hose  had  be- 
come tangled,  or  otherwise,  and  the  valve 
was  found  already  open  when  one  of  the 
men  tried  to  open  it,  although  the  railroad 
company  contends,  but  without  any  positive 
proof  of  the  fact,  that  one  of  the  employees 
had  opened  the  valve  and  tangled  the  hose 
after  the  alarm  of  fire,  especially  when 
there  had  been  no  systematic  inspection 
thereof,  and  no  fire  drill  had,  and  no  in- 
structions given  as  to  the  use  of  the  ap- 
paratus. Marande  v.  Texas  k  P.  R.  Co.  184 
V.  S.  173,  22  Sup.  Ct.  Rerp.  340,  46:  4«7 
Cited  In  Texas  &  P.  R.  Co.  ▼.  Coutourle,  68  C. 

C.  A.   178,  135  Fed.  468. 

151.  Wliether  a  cargo  was  damaged  by 
stranding  or  by  an  antecedent  peril  of  the 
sea  is  a  question  of  fact  for  the  jury.  Fow- 
ler V.  Rathbone,  12  Wall.  102,  20:  281 

152.  In  an  action  for  damages  for  death 
caused  in  a  collision  by  the  negligence  of  the 
owner  of  a  vessel  on  which  it  was  claimed 
the  deceased  was  a  passenger,  where  there 
is  no  evidence  that  deceased  was  drowned 
as  a  consequence  of  the  collision,  or  as  to 
what  caused  his  death,  the  question  as  to 
whether  he  lost  his  life  in  consequence  of  the 
collision  should  have  been  submitted  to  the 
jury.  Providence  &  S.  S.  S.  Co.  v.  Clare, 
127  U.  S.  45,  8  Sup.  Ct.  Rep.  1094,    32:  199 

2.  Reasonableness. 

Reasonable  care,  see  infra,  VI.  c,  21. 

liicense  fee. 

153.  The  reasonableness  of  a  municipal 
license  charge  of  $1  per  telegraph  pole  and 
$2.50  for  each  mile  of  overhead  telegraph 
wires  within  the  city  limits  must  be  submit- 
ted to  the  jury,  where  there  is  testimony 
that  the  actual  cost  of  maintenance,  re- 
pairs, and  supervision  by  the  telegraph  com- 
pany was  less  than  one  half  the  sum  thus 
charged  by  the  city  for  supervision  alone, 
and  that  an  additional  charge  of  $1  per  mile 
for  underground  wires  had  been  removed  as 
an  inducement  to  the  removal  of  all  over- 
head wires.  Atlantic  &  P.  Teleg.  Co.  v. 
Philadelphia,  190  U.  S.  160,  23  Sup.  Ct.  Rep. 
817,  47:  995 
Cited  In  Postal  Teleg.  Cable  Co.  v.  New  Hope, 

192  U.  S.  60,  48  L.  ed.  :^40.  24  Sup.  Ct.  Rep. 
204 — Philadelphia  v.  Atlantic  &  P.  Teleff.  Co. 
127  Fed.  371 — Lower  Merlon  Twp.  v.  Postal 
Teleg.    Cable   Co.   26    Pa.    Super.    Ct.    312— 


Kittanntng  v.  Klttanntng  Consol.  Natural 
Gas  Co.  26  Pa.  Super.  Ct.  363. 

Time. 

Diligence  Generally,  see  infra,  VI.  c,  4. 

Reasonable  Time  for  Servant  to  Re- 
main in  Presence  of  Danger,  see 
infra,  407. 

154.  What  is  reasonable  time  in  a  case, 
where  the  facts  are  clear,  is  always  a  ques- 
tion exclusively  for  the  court.  Standard  Oil 
Co.  v.  Van  Etten,  107  U.  S.  325,  1  Sup.  Ct. 
Rep.  178,  27:  319 
Wiggins  V.  Burkham,  10  Wall.  129,    19:  884 

155.  Where  the  facts  are  undisputed  the 
reasonableness  of  a  notice  with  respect  to 
time  is  a  question  of  law  for  the  court. 
Earnshaw  v.  United  States,  146  U.  S.  60,  13 
Sup.  Ct.  Rep.  14,  36:  887 

156.  Where  the  proofs  are  conflicting,  the 
question  of  reasonable  time  is  a  mixed  one 
of  law  and  fact.  Standard  Oil  Co.  v.  Van 
Etten,  107  U.  S.  325,  1  Sup.  Ct.  Rep.  178, 

27:319 
Wiggins  V.  Burkham,  10  Wall.  129,  19:  884 
Cited  in  Howell  v.  Johnson,  38  Or.  576,  64  Pac. 

659 — Oliver  v.  Columbia,  N.  &  L.  B.  Co.  65 

S.  C.  33,  43  S.  B.  807. 

157.  What  is  a  reasonable  time  for  mak- 
ing a  demand  on  a  promissory  note  payable 
on  demand  is  a  question  of  law,  depending 
on  all  the  circumstances  of  the  particular 
case.  Paine  v.  Central  Vermont  R.  Co. 
118  U.  S.  152,  6  Sup.  Ct.  Rep.  1019,    30:  193 

158.  [The  proper  time  for  notice  to  an 
indorser  of  payment  of  a  note  is,  in  Penn- 
sylvania, under  the  law  requiring  notice 
within  a  reasonable  time,  a  question  for  the 
jury.     Bank  of  North  America  v.  McKnight 

(Pa.  Sup.  Ct.)    2  Dall.  158,  1:  130 

Robertson  v.  Vogle    (Ct.   Com.  PI.  Phila.) 

1  Dall.  252,  1 :  123 

Bank  of  North  America  v.  Pettit  (Pa.  Sup. 

Ct.)   4  Dall.  127,  1:770 

Ball   V.   Dennison    (Pa.   Sup.   Ct.)    4   Dall. 

163,  1 :  783] 

159.  What  constitutes  a  reasonable  time 
for  notice  of  acceptance  of  a  letter  of  credit 
and  what  constitutes  a  reasonable  time 
within  which  the  guarantor  must  be  given 
notice  of  the  extent  of  his  liability  there- 
under, must  depend  upon  the  circumstances 
of  each  case;  they  are  generally  questions 
of  fact  for  the  jury.  Louisville  Slfg.  Co. 
V.  Welch,  10  How.  461,  13:  497 
Cited  in  Barnes  Cycle  Co.  v.  Reed,  33  C.  C.  A. 

648,  63   U.    S.   App.   270,   91   Fed.   483. 

160.  What  constitutes  a  reasonable  time 
in  which  an  account  rendered  will  become 
an  account  stated  is  a  question  of  law. 
Standard  Oil  Co.  v.  Van  Etten,  107  U.  S. 
325,  1  Sup.  Ct.  Rep.  178,  27:  319 
Wiggins  V.  Burkham,  10  Wall.  129,  19:  884 
Cited  in  Cooke  v.  United  States,  91  U.  S.  402. 

23  L.  ed.  244 — Franklin  Ins.  Co.  v.  Sears,  21 
Fed.  293— United  States  v.  Rider,  50  Fed. 
407 — Foss-Schnelder  Brewlnf?  Co.  v.  Bul- 
lock, 8  C.  C.  A.  21,  16  U.  S.  App.  311,  30 
Fed.  90— Hamilton  v.  Phoenix  Ins.  Co.  9  C. 
C.  A.  541,  22  U  S.  App.  164.  61  Fed.  390— 
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Long-Bell  Lumber  Co.  t.  Stump,  30  C.  C.  A. 

267.  57  U.  S.  App.  646,  86  Fed.  681— Patter- 
son T.  Hitchcock,  3  Colo.  540 — Brown  t. 
Kimmcl,  67  Mo.  431 — Van  Tassel  t.  Green- 
wich Ins.  Co.  72  Hun,  147,  25  N.  Y.  Supp. 
801— Flelschner  t.  Kubll,  20  Or.  839,  26  Pac. 
1086. 

161.  The  question  of  reasonable  time  with- 
in which  payment  should  be  made  of  a  debt 
promised  as  soon  as  a  crop  could  be  sold, 
or  the  money  raised  from  any  other  source, 
is  one  to  be  determined  by  the  court.  Nunez 
V.  Dautel,  19  Wall.  560,  22:  161 
Dittinguished  In  Hamilton  v.  Phoenix  Ins.  Cu. 

0  C.  C.  A.  541,  22  U.  S.  App.  164,  61  Fed. 
390. 

Cited  in  Martin-Barris  Co.  ▼.  Jackson,  24  App. 
DiT.  360,  48  N.  Y.  Supp.  586. 

162.  What  was  a  reasonable  time  within 
which  drawings  of  a  patent  should  be  re- 
stored, after  having  been  burned  when  the 
patent  office  was  destroyed,  was  a  question 
for  the  jury.  Hogg  v.  Emerson,  11  How. 
687,  13: 824 

163.  [What  18  a  reasonable  time  in  which 

to  abandon  insured  property  is  a  question 

for  the  jury.    Bell  v.  Beveridge,  4  Dall.  272 

(Sup.  Ct.  Pa.)  1:830j 

164-165.  The  question  whether  the  aban- 
donment was  made  in  due  time  is  not  a 
question  of  fact  to  be  exclusively  left  to  the 
jury,  but  to  be  decided  by  them  under  the 
direction  of  the  court.  Livingston  v.  Mary- 
land Ins.  Co.  7  Cranch,  506,  3:  421 
Chesapeake    Ins.   Co.    v.    Stark,    6    Cranch, 

268,  3: 220 
Maryland  Ins.  Co.  v.  Ruden,  6  Cranch,  338, 

3:242 
Cited  in  Ross  v.  United  States,  12  Ct.  CI.  570 — 
Hamilton  v.  Phoenix  Ins.  Co.  9  C.  C.  A.  530, 
22  U.  S.  App.  164,  61  Fed.  388 — ^Norton  v. 
Lexington  Fire,  Life  ft  M.  Ins.  Co.  16  111.  254 
— Haskins  v.  Hamilton  Mut.  Ins.  Co.  5  Gray, 
438. 

Preference  or  advantage. 

166.  What  constitutes  an  undue  or  un- 
reasonable preference  or  advantage  under  the 
interstate  commerce  act  is  a  question  of  fact. 
Texas  &  P.  R.  Co.  v.  Interstate  Commerce 
Commission,  162  U.  S.  197,  16  Sup.  Ct.  Rep. 
666,  40:  940 
Cited  in  Western  N.  Y.  &  P.  R.  Co.  v.  Penn. 

Ref.  Co.  70  C.  C.  A.  48.  187  Fed.  368. 

167.  Whether  there  ha«  been  an  undue  or 
unreasonable  prejudice  or  preference,  or 
whether  the  circumstances  and  conditions  of 
carriage  have  been  substantially  similar  or 
otherwise  is  a  question  of  fact  depending  on 
the  matters  proved  in  each  case.  Interstate 
Commerce  Commission  v.  Alabama  Midland 
R,  Co.  168  U.  S.  144,  18  Sup.  Ct.  Rep.  45, 

42:  414 

8,  yeces8ity. 

Necessity  of  Sale  of  Vessel,  see  Shipping, 
470. 

168.  Where  there  is  a  serious  conflict  of 
evidence  as  to  the  amount  of  violence  and 
resistance  in  enforcing  the  regulation  of  a 
steamboat  in  respect  to  requiring  passengers 


to  keep  out  of  certain  parts  of  the  boat,  the 
question  of  unnecessary  violence  is  for  the 
jury.  New  Jersey  S.  B.  Co.  v.  Brockett,  121 
U.  S.  637,  7  Sup.  Ct.  Rep.  1039,         30: 1049 

169.  The  court,  as  matter  of  law,  may  hold 
that  more  violence  than  was  necessary  was 
used,  where  a  passenger  out  of  his  proper 
place  en  a  steamer  was  awakened  from  sleep 
by  a  blow  from  a  cane,  and,  without  any 
violence  on  his  part,  was  caught  by  the  col- 
lar of  his  coat,  after  being  strudc  seven! 
times,  and  pulled  headlong  against  a  barrel 
standing  near,  seriously  injuring  his  shoul- 
der. New  Jersey  S.  B.  Co.  v.  Brockett,  121 
U.  S.  637,  7  Sup.  Ct  Rep.  1039,         30: 1049 

170.  Whether  a  passenger  has  an  excess  of 
baggage  beyond  what  is  necessary  or  usual 
is  a  question  of  fact  for  the  jury.  New 
York  C.  &  H.  R.  R.  Co.  v.  De  Maluta  Fraloff 
(New  York  C.  &  H.  R.  R.  Co.  v.  Fraloff)  100 
U.  S.  24,  25:  531 

4.  Diligence. 

Reasonableness  as  to  Time,  see  supra,  154- 
164. 

171.  It  becomes  a  question  of  laAv  whether 
due  diligence  has  or  has  not  been  used,  when- 
ever the  facts  are  ascertained  and  undis- 
puted.   Rhett  V.  Poe,  2  How.  457,       11:  338 

172.  Diligence  is  a  question  of  law  wheo 
all  the  facts  are  ascertained,  and  for  the 
jury  if  the  evidence  is  doubtful  or  contra- 
dictory.    Dickins  v.  Real,  10  Pet.  572, 

9:538 

Cited  in  Harris  v.   Robinson,  4  How.  348,  11 

L.    ed.    1006 — Parkison   v.    McKim,    Barnett 

(Wis.)    59 — Parkinson  v.   McKlm,   1  Pinner 

(Wis.)   220. 

Negotiable  paper. 

Probability  as  to  Effectiveness  of  Suit 

against  Maker,  see  infra,  187. 
See  also  supra,  157,  158. 

173.  In  an  action  on  a  note  the  rule  is 
well  settled  that,  when  the  facts  are  ascer- 
tained and  undisputed,  what  shall  constitute 
due  diligence  is  a  question  of  law.  Bank  of 
Alexandria  v.  Swann,  9  Pet  33,  9:  40 
Cited  In   Saltmarsh  v.  Tutbill,   13  Ala.  401— 

New  York  Belting  ft  Packing  Co.  v.  Ela.  61 
N.  H.  354— Ransom  v.  Mack,  2  Hill,  595.  88 
Am.  Dec.  602 — Parkison  v.  McKlm,  Bumrtt 
(Wis.)  59— Parkinson  v.  McKim,  1  Plnney 
(Wis.)    220. 

174.  When  the  facts  are  undisputed,  what 
shall  constitute  due  diligence  in  giving  no- 
tice of  the  dishonor  of  a  bill  or  note  is  s 
question  of  law.    Rhett  v.  Poe,  2  How.  457. 

11:338 

Bank  of  Columbia  use  of  Bank  of  United 

States  V.  Lawrence,  1  Pet.  578,        7:  263 

Lambert  v.  Ghiselin,  9  How.  552,        13:  254 

Harris  v.  Robinson,  4  How.  336,         11:  10C0 

Cited  In  Bank  of  Alexandria  v.  Swann.  9  IVt, 

46,   9   L.   ed.   45— Dlcklns   v.   Beal.    10  IVt 

68i,  9  L.  ed,  541— Rhett  v.  Poe,  2  How.  4'*1. 

11  L.  ed.  347 — Musson  v.  Lake,  4  How.  279. 

11   L.   ed.   974— Harris  v.   Robinson.  4  How 

345.  11   L.  ed.  1004— Watson  v.  Tarpley.  IS 

Uow.  010,  15  L.  ed.  510— Adams  v.  Boyd,  33 
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Ark.  50 — Bell  t.  Hageratown  Bank,  7  Gill, 
232 — Reler  v.  Strauss,  54  Md.  290,  30  Am. 
Rep.  390 — Haskell  t.  Varina,  111  Mass.  86— 
Sanderson  ▼.  Relnstadler,  31  Mo.  487 — Bank 
of  Commerce  v.  Chambers,  14  Mo.  A  pp.  154 — 
Uyas  V.  Hanson,  14  Mo.  App.  370 — New  York 
Belting  &  Packing  Co.  v.  Ela,  61  N.  H.  353— 
Wlnans  v.  Davis,.  18  N.  J.  L.  285— Dole  v. 
i;old.  5  Barb.  492 — Manchester  y.  Vap  Brunt, 
2  Misc.  232,  22  N.  Y.  Supp.  362— Hunt  v. 
Maybee,  7  N.  Y.  274 — Townsend  v.  Elyria 
Lorain  Bank,  2  Ohio  St.  353 — Townsend  v. 
Elyria  Lorain  Bank,  2  Ohio  St.  353— Walker 
V.  Stetson,  14  Ohio  St.  96,  84  Am.  Dec.  362 — 
Brenzer  r.  Wightman,  7  Watts  &  S.  266— 
Central  Nat.  Bank  y.  Adams,  11  S.  C.  455, 
32  Am.  Rep.  495 — Parklson  t.  McKim,  Bur- 
nett (Wis.)  59 — Parkinson  v.  McKim,  1  Pin- 
ney  (Wis.)   220. 

175.  Whether  due  diligence  was  used  in 
serving  notice  of  nonpayment  is  a  question 
of  law.  Williams  v.  Bank  of  United  States, 
2  Pet.  96,  7:  360 
Cited  in  Whltaker  t.  Morrison,  1  Fla.  33,  44 

Am.  Dec.  627. 

Rescission  of  contract. 

176.  What  is  reasonable  diligence  in  seek- 
ing to  rescind  a  contract  is  a  question  of 
fact,  to  be  decided  by  the  jury  according 
to  the  special  circumstances  of  each  case. 
Andrews  v.  Hensler,  6  Wall.  254,  18:  737 
Cited  In  Brainard  v.  Van  Dyke,  71  Vt.  366,  46 

AtL  758. 

Discovery  of  fraud. 

177.  Whether  parties  claiming  relief  from 
fraud  have  acted  with  the  utmost  diligence 
and  promptness  in  discovering  and  in  claim- 
ing to  be  relieved  from  it  is  a  question  of 
fact  for  the  jury.  Brown  v.  Piper,  91  U.  S. 
37,  23: 200 

178.  Whether  a  person  who  seeks  to  be  re- 
lieved from  a  purchase  of  stock,  on  the 
ground  of  fraud,  acted  with  due  diligence  in 
discovering  the  fraud  and  claiming  to  be  re- 
lieved because  of  it,  is  a  question  for  the 
jury.    Upton  v.  Tribilcock,  91  U.  S.  45, 

*  23:203 

179.  It  is  a  question  for  the  jury,  where 
there    was    evidence    to    prove    concealment, 
whether  an  assignee  in  bankruptcy  failed  to 
make  discovery  of  the  fraud  because  he  did 
not  use  due  diligence,  or  because  the  parties 
to  the  transaction  so  concealed  it  that,  after 
having  been  put  upon  inquiry,  he  was  unable. 
with  due  diligence,  to  discover  it.    Rosenthal 
V.  Walker,  111  U.  S.  185,  4  Sup.  Ct.  Rep. 
382,  28:  395 
Cited  In  Knlckerhocker  L.   Ins.   Co.  v.   Pendle- 
ton, 115  U.  S.  345,  20  L.  ed.  434,  6  Sup.  Ct. 
Rep.  74 — ^Faust  v.  Hosford,   119   Iowa,   100, 
93   N.    W.    58 — ^McMullen   v.   Winfleld    Bldg. 
&  L.  Asso.  64  Kan.  306,  56  L.R.A.  028,  91 
Am.   St.  Rep.  236,  67   Pac.   892. 

Communicating^   to    insurer    facts    ma- 
terial to  risk. 

180.  What  constitutes  due  and  reasonable 
diligence  in  communicating  the  knowledge*, 
where  a  party  who  has  ordered  insurance  af- 
terwards receives  intelligence  material  to  the 
risk,  or  has  knowledge  of  a  loss,  is  a  ques- 


tion of  fact.     M'Lanahan  y.  Universal  Ins. 

Co.  1  Pet.  170,  7:  98 

Cited   in    Provident    Sav.    Life    Assur.    Soc.   v. 

Hadley,    43    C.    C.    A.    32,    102    Fed.    863— 

Snow  V.  Mercantile  Mut.  Ins.  Co.  61  N.  Y. 

165. 

Notice  of  loss  to  Insurer. 

181.  Reasonable  promptness  in  giving  no- 
tice  to  a  surety  company,  which  is  required 
"as  soon  as  practicable"  after  a  loss,  is  a 
question  for  the  jury,  if  notice  was  given 
May  23  of  a  loss  discovered  after  the  first 
of  that  month.  American  Surety  Co.  v. 
Pauly,  170  U.  S.  160,  18  Sup.  Ct.  Rep.  563, 

42:  987 

Sale  by  factor. 

182.  Whether  a  long  delay  by  factors  in 
making  sale  of  goods  consigned  to  them  with 
a  continually  falling  market  was  in  the 
exercise  of  a  sound  discretion,  good  faith, 
and  reasonable  diligence,  was  a  question  for 
the  jury.    Feild  v.  Farrington,  10  Wall.  141, 

19:  923 

Storage  of  wheat  by  assignee  of  bill  of 
lading. 

183.  Whether  the  defendant  bank  exercised 
due  care  and  diligence  in  storing  wheat  for 
which  it  held  bills  of  lading  with  drafts  at- 
tached, in  the  elevator  of  the  acceptors  of 
the  drafts,  was  a  question  of  fact  for  the 
jury.  Milwaukee  Nat.  Bank  v.  City  Bank, 
103  U.  S.  668,  26:  417 

Obtaining  dissolution  of  Injunction. 

184.  What  is  reasonable  diligence  in  ob- 
taining a  dissolution  of  an  injunction,  where 
some  evidence  is  presented  upon  the  subjecti 
is  to  be  decided  by  the  jury.  Philadelphia, 
W.  &  B.  R.  Co.  V.  Howard,  13  How.  307, 

14:  157 

6.  Probability, 

Probable  Cause,  see  infra,  VI.  e,  14. 

185-6.  It  was  a  proper  question  to  be  sub- 
mitted to  the  jury,  whether,  under  the  cir- 
cumstances of  the  case,  it  was  probable  the 
formalities  required  by  the  law  of  wills  were 
complied  with.  Adams  v.  Norris,  23  How. 
353,  16:  539 

187.  Whether  suit  against  the  maker  of  a 
note  would  have  produced  the  money  is 
a  question  for  the  jury.  Violett  v.  Patton, 
5  Cranch,  142,  3:  61 

Cited  In  Pococke  v.  Blount,  6  Mo.  845. 

188-9.  Whether  it  is  more  probable  that 
a  mistake  was  made  in  counting  pieces  of 
heading  before  shipment,  or  that  some  were 
lost  in  transportation,  is  a  proper  question 
for  the  jury.  Standard  Oil  Co.  v.  Van  Etten, 
107  U.  S.  325,  1  Sup.  Ct.  Rep.  178,  27:  319 
Cited  in  Baxter  v.  Walte,  2  Wash.  Terr.  240, 

6  Pac.  429. 

6.  Relation  and  Character  or  Condition 
of  Persons  or  Things. 

a.  Relation. 

190.  In  an  action  against  a  city  for  an 
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injury  to  plaintiff,  occurring  by  reason  of 
an  approach  to  a  bridge  being  out  of  repair, 
the  question  whether  the  city  had  assumed 
such  control  of  the  approach  as  to  make  it 
responsible  is  an  inference  of  fact  to  be 
drawn  from  all  the  testimony,  by  the  jury, 
and  not  a  question  of  law  for  the  court. 
Manchester  v.  Ericsson,  105  U.  S.  347, 

26:  1099 

Cited  In  Stewart  v.  Sixth  Ave.  R.  Co.  46  Fed. 

22— Faust  V.  Cleveland,  58  C.  C.  A.  197,  121 

Fed.  813 — Chaves  v.  Chaves,  3  N.  M.  806,  5 

Pac.  331. 

Domlcll. 

191.  The  question  of  domicil  is  one  of 
mixed  law  and  fact.  It  is  for  the  court  to 
instruct  the  jury  what  constitutes  a  domicil, 
and  for  the  jury  to  apply  the  law  to  the  facts 
as  found  by  them.  Pennsylvania  v.  Ravenel, 
21  How.  103,  16:  33 

Assignment. 

192.  It  is  for  the  jury  to  say  whether 
there  ii'as  an  assignment  of  part  of  a  Span- 
ish concession  in  St.  Louis,  prior  to  the  no- 
tice of  the  claim  before  the  lx)ard  of  commis- 
sioners in  1808,  where  there  was  evidence  of 

Possession  and  cultivation  in  the  usual  way 
y  the  claimant,  of  presentation  of  the  claim 
to  the  board  by  him,  in  which  proceedings 
it  is  spoken  of  as  his  claim  as  assignee  of  the 
original  concessionary,  and  of  the  procure- 
ment by  him,  some  years  later,  of  a  certifi- 
cate of  confirmation  from  the  recorder  of 
land  titles.     Hogan  v.  Page,  2   Wall.  605, 

17:  854 

Master  and  servant. 

193.  The  question  whether  the  stewardess 
of  a  steamship  is  a  fellow  servant  with  the 
porter  and  carpenter  is  for  the  court,  and  not 
for  the  jury.  Quebec  S.  S.  Co.  v.  Merchant, 
133  U.  S.  375,  10  Sup.  Ct.  Rep.  397, 

33:  656 

194.  Where  a  person  was  injured  while 
leaving  a  boat  on  which  he  had  been  em- 
ployed, it  was  for  the  jury  to  say,  from  the 
nature  of  the  employment,  the  manner  of 
engaging  the  hands,  the  usual  mode  of  trans- 
acting such  a  business,  and  the  other  circum- 
stances of  the  case,  whether  the  relation  of 
master  and  servant  had  or  had  not  ceased 
at  the  time  of  the  accident.  Northwestern 
Union  Packet  Co.  v.  McCue,  17  Wall.  508, 

21 :  705 
Diatinpuiahed   In    Randall    v.    Baltimore   &   O. 
R.  Co.  109  U.  S.  483,  27  L.  ed.  1005,  3  Sup. 
Ct.  Rep.  322. 

Cited  in  Kielley  v.  Belcher  Sliver  Mln.  Co.  3 
Sawy.  440.  Fed.  Cas.  No.  7,760 — Gllmore  v. 
Northern  P.  R.  Co.  9  Sawy.  564,  18  Fed.  870 
— O'Nell  V.  Pittsburg.  C.  C.  &  St.  L.  R.  Co, 
130  Fed.  208 — Tennessee  Coal,  Iron  &  R.  Co. 
T.  Hayes,  97  Ala.  206.  12  So.  98 — Wink  v. 
Weller,  41  III,  App.  341 — Dickinson  v.  West 
End  Street  R.  Co.  177  Mass.  368.  52  L.R.A. 
S28,  83  Am.  St.  Rep.  281,  69  N.  E.  60. 

195-6.  Whether  or  not  the  relation  of 
master  and  servant  has  terminated  at  the 
time  of  an  accident  is  a  question  for  the 
jury,  where  the  person  injured  was  employed 
to  assist  in  carrying  freight  from  a  ware- 
house and  putting  it  on  board  a  boat,  and, 


after  working  about  two  hours  and  a  half, 
was  requested  to  go  to  the  office  of  the  boat 
and  receive  his  pay,  after  which  he  started 
to  go  ashore,  and  was  injured  while  doing  so. 
Northwestern  Union  Packet  Co.  t.  McCue, 
17  Wall.  508,  21:705 

b.  Character  or  Condition. 

Estoppel  of  Pledgee  to  Deny  Liability  ai 

Stockholder,  see  infra,  296. 
Existence  of  Lake,  see  infra,  841. 

197.  Conflicting  evidence  as  to  the  estab- 
lishment of  a  road  makes  a  question  for  the 
jury.  District  of  Columbia  v.  Robinson,  180 
U.  S.  92,  21  Sup.  Ct  Rep.  283,  45:  440 

198.  The  question  whether  a  steam-rail- 
road track  is  "approximately  even  with  the 
adjacent  surface"  of  a  street  in  which  it  is 
laid,  within  the  meaning  of  the  act  of  Con- 
gress of  January  26,  1887,  and  joint  resolu- 
tion of  February  26,  1892,  requiring  fences 
on  both  sides  of  a  track  approximately  even 
with  the  surface,  must  be  submitted  to  the 
jury,  where  the  track  was  not  more  than  2 
feet  2  inches  higher  than  the  level  of  the 
street.  Baltimore  &  P.  R.  Co.  ▼.  Cumber- 
land, 176  U.  S.  232,  20  Sup.  Ct  Rep.  380, 

44:447 

199.  Whether  wharves  and  piers  construct- 
ed by  riparian  proprietors  on  the  shore  of 
navigable  waters  are  a  nuisance  or  not  is 
a  question  of  fact;  and  the  presumption  is 
that  they  are  not,  and  he  wlio  alleges  the 
contrary  must  prove  it  Dutton  ▼.  Strong. 
1  Black,  1,  17:29 

200.  Whether  a  drain  was  carried  out  suf- 
ficiently to  discharge  its  contents  so  as  to 
be  swept  off  by  the  tides,  or  whether  it 
caused  an  accumulation  at  the  end  of  plain- 
tiff's whar\'es,  so  that  vessels  could  not  ap- 
proach them  with  the  same  depth  of  water 
as  formerly,  are  questions  for  the  jury.  Rich- 
ardson V.  Boston,  19  How.  263,  15:  639 

201.  The  existence  of  the  necessary  in- 
gredients of  an  express  warranty  in  an  oral 
contract  of  sale,  based  on  an  alleged  affirma- 
tion by  the  vendor  of  the  quali^  or  condi- 
tion of  the  thing  sold,  and  not  made  as  mat- 
ter of  opinion  or  belief,  but  as  an  assurance 
of  facts  and  inducement  to  the  purchasers, 
is  a  question  for  the  jury.  Shippen  v.  Bowcn, 
122  U.  S.  575,  7  Sup.  Ct.  Rep.  1288, 

30: 1172 

Cited  in  Jones  v.  Mayer,  16  Misc.  589,  38  N. 

Y.  Supp.  801— Titus  V.  Poole,  145  N.  Y.  426, 

40  N.  E.  228— Hobart  v.  Young,  63  VL  8«9. 

12  L.B.A.  697,  21  Atl.  612. 

202.  Whether  objects  called  for  by  a  land 
warrant  were  identified  by  the  testimony,  or 
whether  the  calls  would  equally  well  suit 
more  than  one  place,  were  held  proper  ques- 
tions for  the  jury.  Ross  v.  Reed,  1  Wheat 
482,  4:141 

Mental  soundness. 

Insanity  of  Insured,  see  infra,  857. 

203.  The  fact  that  a  white  testator  de- 
vised his  entire  estate  to  a  negro  who  had 
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been  for  years  his  business  and  household 
eompanion,  to  the  exclusion  of  liis  cousins, 
does  not  require  the  submission  of  the  issue 
of  his  mental  soundness  to  the  jury,  where 
the  only  conclusion  that  can  be  drawn  from 
the  direct  testimony  is  in  favor  of  his  mental 
soundness  when  the  will  was  made.  Leach 
V.  Burr,  188  U.  S.  510,  23  Sup.  Ct.  Rep.  393, 

47:  567 

204.  Where  there  is  testimony  showing 
that  plaintiff  signed  a  release  of  his  cause 
of  action  while  he  was  mentally  incompetent 
to  appreciate  the  character  of  the  instru- 
ment, it  is  proper  to  leave  to  the  jury  the 
question  of  its  validity.  Union  P.  R.  Co.  v. 
Harris,  158  U.  S.  326,  15  Sup.  Ct.  Rep.  843, 

39:  1003 
Cited  In  Chicago  Union  Traction  Co.  v.  Ludldw, 
108  111.  App.  362— McGIU  v.  Louisville  &  N. 
R.  Co.  114  Ky.  363,  70  S.  W.  1048— Brun- 
dlj?e  V.  Nashville,  C.  &  St.  L.  R.  Co.  112  Tenn. 
529,  79  S.  W.  1027— Albrecht  v.  Milwaukee 
&  S.  R.  Co.  94  Wis.  403,  69  N.  W.  63. 

Condition  and  habits  of  applicant  for 
life  insurance. 

205.  In  an  action  on  a  policy  of  life  in- 
surance the  question  whether  tlie  insured 
was  habitually  intemperate  at  the  time  of 
insurance,  or  became  so  afterward,  is  for  the 
jury.  Northwestern  Mut.  L,  Ins.  Co.  v. 
Muskegon  Nat.  Bank,  122  U.  S.  501,  7  Sup. 
Ct.  Rep.  1221,  30:  1100 

206.  Where  the  list  of  enumerated  diseases 
did  not  include  sunstroke,  but  did  include 
diseases  of  the  brain,  it  was  proper  for  the 
eourt  to  submit  to  the  jury  the  questions 
whether  an  attack  which  the  insured  had, 
called  sunstroke,  was  such  in  reality,  and 
whether  such  attack,  whether  sunstroke  or 
not,  was  a  disease  of  the  brain.  Knicker- 
bocker L.  Ins.  Co.  V.  Trefz,  104  U.  S.  197, 

26:  708 

207.  Whether  the  statement  in  an  applica- 
tion for  insurance,  made  twenty-four  days 
before  the  death  of  the  insured,  that  he  had 
no  disease  during  the  preceding  seven  years, 
is  false,  so  as  to  avoid  the  insurance,  is  a 
question  for  the  jury,  where  his  physician 
testified  that  his  disease  had  been  indiges- 
tion, torpid  liver,  and  colic,  and  that  he 
died  of  indigestion,  an  acquaintance  knew  of 
his  being  sick  for  a  day  or  two  for  eighteen 
months  before  his  death  of  cramps  in  the 
stomach,  and  nine  other  acquaintances  stated 
that  they  had  never  known  him  to  be  un- 
well, or  only  very  slightly  so,  and  generally 
considered  him  a  healthy  man.  Manhattan 
L.  Ins.  Co.  V.  Francisco,  17  Wall.  672, 

21 :  698 

Merchandise  subject  to  duty. 

208.  The  commercial  designation  of  an 
article  is  a  question  of  fact  for  the  jurv. 
Bogle  v.  Magone,  152  U.  S.  623,  14  Sup.  CI. 
Rep.  718,  38:  574 
Citrd  in  Cliew  Hlng  Lung  v.  Wise,  176  U.  S. 

161,  44  L.  ed.  414,  20  Sap.  Ct.  Rep.  320. 

209.  Whether  or  not  an  article  imported 
is  diffoTPut  from  the  one  on  which  a  duty 

U.  S.  Dig.— 364 


is  laid  is  a  question  of  fact  for  the  jurv. 
Arthur  v.  Herold,  100  U.  S.  75,  25:  568 
Tyng  v.  Grinnell,  92  U.  S.  467,  23:  733 
Smith  v.  Field,  105  U.  S.  52,  26:  1007 

Recknagel  v.  Murphy,   102   U.   S.   197, 

26:  130 
Wills  V.  Russell,  100  U.  S.  621,  25:  607 

Cited  in  United  States  v.  Cobb,  11  Fed.  77— 
Hossman  v.  Hedden,  37  Fed.  101 — Re  Smitli, 
55  Fed.  478 — Re  Herrman,  5  C  C.  A.  585. 
14  U.  S.  App.  416,  56  Fed.  480— Matbeson 
V,  United  States,  00  Fed.  277 — United  States 
v.  Sehlbach,  33  C.  C.  A.  279,  62  U.  S.  App. 
838,  00  Fed.  800— Howgate  v.  United  States. 
7  App.  D.  C.  254. 

210.  Wliere  the  classification  of  articles 
under  the  customs  acts,  according  to  the  pre- 
ponderance of  the  use  to  which  they  are  ap- 
plied, depends  upon  tlie  evidence,  it  is  a  ques- 
tion for  the  jury.  Robertson  v.  Oelschlaeger, 
137  U.  S.  436,  11  Sup.  Ct.  Rep.  148,    34:  744 

211.  WTiether  or  not  a  certain  article  of 
imported  goods  is  known  in  this  country,  in 
trade  and  commerce,  under  a  specific  name 
which  affects  the  amount  of  duty  on  it,  is  a 
question  of  fact  for  the  jury,  where  the  evi- 
dence is  conflicting.  Robertson  v.  Salomon, 
144  U.  S.  603,  12  Sup.  Ct.  Rep.  752, 

36:  560 

212.  The  meaning  of  the  words  "seeds" 
and  "vegetables,"  in  the  tariff  act,  is  a  ques- 
tion for  the  court  in  the  absence  of  evidence 
that  by  scientific  or  other  usage  a  special 
signification  has  been  given  to  the  words 
different  from  the  popular  meaning.  Sonn  v. 
Magone,  159  U.  S.  417,  16  Sup.  Ct.  Rep.  67, 

40:  203 

213i  The  question  whether  certain  goods 
are  goods  of  a  similar  description  to  those 
described  in  an  act  imposing  duties  is  a 
question  of  mixed  law  and  fact  for  the  junr. 
Barney  v.  Schmeider,  9  Wall.  248,        19:  648 

214.  In  an  action  to  recover  moneys  paid 
in  excess  of  the  duties  on  imported  articles, 
the  question  whether  such  articles  were  trim- 
mings used  wholly  or  chiefly  for  hats,  bon- 
nets, or  hoods,  is  a  question  for  the  jury,  al- 
though such  articles  were  composed  wholly 
or  chiefly  of  silk.  Walker  v.  Seeberger,  149 
V.  S.  541,  13  Sup.  Ct.  Rep.  981,  983, 

37:  839 

215.  In  an  action  to  recover  an  excess  of 
duties  on  the  importation  of  goods,  the  sim- 
ilitude of  the  goods  to  other  goods  in  the 
market  on  which  a  specific  duty  was  laid 
should  have  been  submitted  to  the  jury,  un- 
der proper  instructions.  Herrman  v.  Miller 
(Herrman  v.  Arthur)  127  U.  S.  363,  8  Sup. 
Ct.  Rep.  1090,  32:  186 

216.  In  an  action  brought  to  recover  back 
duties  upon  importations  invoiced  as  "ma- 
nure salts,"  which  the  collector  held  to  come 
within  the  term  "sulphate  of  potash,"  under 
the  tariff  act  of  March  3,  1883,  it  was  a 
luestion  of  fact,  to  be  determined  by  the 
jury,  whether  the  article  was  "expressly  used 
for  manure."  Magone  v.  Heller,  150  U.  S. 
70,  14  Sup.  Ct.  Rep.  18,  37:  1001 

217.  In  an  action  to  recover  back  duties 
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illegally  exacted,  it  was  proper  for  the  court 
to  leave  it  to  the  jury  to  determine  whether 
the  goods  imported  were  such  as  were  meant 
and  described  in  the  statute  imposing  the 
duty.  Smith  v.  Field,  105  U.  S.  52,  26:  1007 
Cited  In  Maser  ▼.  Robertson,  21  Blatchf.  373, 
17  Fed.  504. 

Identity  of  patents   and   patented   de- 
vices. . 

218.  The  substantial  identity  of  two  ma- 
chines is  a  question  of  fact,  not  of  law. 
Battin  v.  Taggert,  17  How.  74,  15:  37 
Wilson  V.  Barnum,  8  How.  258,  12:  1070 
Turrill  v.  Michigan  S.  &  N.  I.  R.  Co.  1  Wall. 

491,  17:  668 

Cited  in  Market  Street  Cable  R.  Co.  y.  Rowley, 
155  U.  S.  680,  39  L.  ed.  289,  15  Sup.  Ct.  Rep. 
224 — Ex  parte  Dyson,  Fed.  Cas.  No.  4,228 — 
American  Sales  Book  Co.  ▼.  Bulliyant,  64  C. 
C.  A.  290,  117  Fed.  258. 

219.  The  question  of  the  identity  of  the 
invention,  in  original  and  reissued  patents, 
is  to  be  determined  from  their  face  by  mere 
comparison,  if  extrinsic  evidence  is  not  need- 
ed to  explain  them;  and  is  matter  of  law 
for  the  court.    Heald  v.  Rice,  104  U.  S.  737, 

26:  910 
Russell  v.  Dodge,  93  U.  S.  460,  23:  973 
Seymour  v.  Osborne,  11  Wall.  516,  20:  33 
Giant    Powder    Co.    v.    California    Powder 

Works  (Powder  Co.  v.  Powder  Works)  98 

U.  S.  126,  25:  77 

Union  Paper  Collar  Co.  v.  Van  Duesen,  23 

Wall.  530,  23:  128 

Diatinguished  in  Singer  Mfg.  Co.  ▼.  Brill,  4  C. 

C.  A.  376,  7  U.  S.  App.  601,  54  Fed.  382. 

Cited  in  Heald  ▼.  Rice,  104  U.  S.  749.  26  L.  ed. 
914— Miller  v.  Eagle  Mfg.  Co.  151  U.  S.  196. 

38  L.  ed.  127,  14  Sup.  Ct.  Rep.  310— Market 
Street  Cable  R.  Co.  r.  Rowley,  155  U.  S.  625, 

39  L.  ed.  287.  15  Sup.  Ct.  Rep.  224 — Singer 
Mfg.  Co.  ▼.  Cramer,  192  U.  S.  275,  48  L.  ed. 
444.  24  Sup.  Ct.  Rep.  291 — ^Judson  T.  Brad- 
ford, 3  Bann.  &  Ard.  547,  Fed.  Cas.  No.  7,- 
664 — Kerosene  Lamp  Heater  Co.  v.  Lfttell,  3 
Bann.  ft  Ard.  316,  Fed.  Cas.  No.  7,724 — Sey- 
mour V.  Marsh,  6  Fisher,  Pat.  Cas.  122,  Fed. 
Cas.  No.  12,687 — Hendy  v.  Golden  State  ft 
Miners  Iron  Works,  8  Sawy.  469,  17  Fed. 
516 — International  Terra  Cotta  Lumber  Co. 
V.  Maurer,  44  Fed.  621 — Russell  ▼.  Kern,  64 
Fed.  583 — Hardwick  ▼.  Masland,  71  Fed.  890 
— Fenton  Metallic  Mfg.  Co.  v.  Office  Special- 
ty Mfg.  Co.  12  App.  D.  C.  215 — Burke  v. 
Partridge,  58  N.  H.  351. 

219a.  The  validity  of  a  reissued  patent  is 
a  question  of  law  for  the  court,  to  be  deter- 
mined as  a  matter  of  construction  on  a  com- 
parison of  the  two  instruments,  aided,  if 
necessary,  by  the  testimony  of  expert  wit- 
nesses. Parker  ft  W.  Co.  v.  Yale  Clock  Co. 
123  U.  S.  87,  8  Sup.  Ct.  Rep.  38,     31:  100 

220.  Whether  a  renewed  patent,  after  the 
surrender  of  a  defective  one,  is  substantially 
for  a  different  invention,  is  a  question  for 
the  jury,  not  for  the  court.  Battin  v.  Tag- 
gert, 17  How.  74,  15:  37 
Stimpson  v.  Westchester  R.  Co.  4  How.  380. 

11:  1020 

Cited  in   Allen  v.  Blunt,   2  Woodb.  ft  M.   139, 

Fed.  Cas.  No.  217 — Forbes  v.  Barstow  Stove 

Co.  2  Cliff.  387,  Fed.  Cas.  No.  4,923— Hussey 


V.  Bradley,  6  Blatchf.  141,  2  Fisher.  Tat. 
Cas.  371,  Fed.  Cas.  No.  6,946. 

221.  Whether  a  patented  machine  is  sd 
infringement  upon  another  patent  is  for  the 
jury,  upon  proper  instructions.  Case  v. 
Brown,  2  Wall.  320,  17:  817 

222.  In  a  suit  for  infringement  of  a  pat- 
ent, the  question  of  anticipation  is  a  question 
of  fact,  and  is  exclusively  for  the  jury  to  de- 
termine. Haines  v.  Mclaughlin,  135  U.  S. 
584,  10  Sup.  Ct.  Rep.  876,  34:  290 

223.  Priority  of  invention  is  a  question  of 
fact  for  the  jury;  not  a  question  of  law  for 
the  court.  Bischoff  v.  Wethered,  9  Wall. 
812,  19: 829 
Cited  in  Coupe  v.  Royer,  155  V.  S.  578,  39  1^ 

ed.  268,  15  Sup.  Ct.  Rep.  199 — ^Market  Street 
Cable  R.  Co.  v.  Rowley,  155  U.  S.  630.  39 
L.  ed.  289,  15  Sup.  Ct.  Rep.  224 — Earth 
Closet  Co.  V.  Fenner,  5  Fisher,  Pat.  Cas.  19. 
Fed.  Cas.  No.  4,249 — Maxwell  v.  Goodwin,  9S 
Fed.  666— Macdonald  v.  Morrill,  154  Mass. 
272,  28  N.  B.  259. 

224-5.  The  question  whether  a  patented 
invention  is  one  of  a  primary  character,  and 
whether  the  patent  is  a  pioneer  patent,  and 
whether,  on  a  proper  construction  of  the  pat- 
ent, defendant's  machine  infringed  it, — are 
for  the  jury  to  determine  on  the  evidence. 
Royer  v.  Schultz  Belting  Co.  135  U.  S.  319, 
10  Sup.  Ct.  Rep.  833,  34:  214 

Cited  In  Coupe  v.  Boyer,  155  U.  S.  567,  39  U 
ed.  264,  15  Sup.  Ct.  Rep.  199 — Boyer  t. 
Shults  Belting  Co.  45  Fed.  51 — Harmon  t. 
Struthers,  57  Fed.  639 — De  Loriea  v.  Whit- 
ney, 11  C.  C.  A.  365,  21  U.  S.  App.  428,  63 
Fed.  620 — McCormick  Harvesting  Mach.  Co. 
V.  C.  Aultman  &  Co.  16  C.  C.  A.  275.  37 
U.  S.  App.  299,  69  Fed.  387 — Overweight 
Counterbalance  Elevator  Co.  v.  Improved  Or- 
der, R.  M.  H.  Asso.  36  C.  C.  A.  128.  94  Fed. 
158. 

226.  In  an  action  for  the  infringement  of 
a  patent,  it  is  for  the  court  to  define  the 
patented  invention  as  indicated  by  the  lan- 
guage of  the  claims,  and  the  jury  are  to 
judge  whether  the  invention  so  defined  cod- 
ers the  art  or  article  employed  by  the  d«^ 
fendant  Coupe  v.  Royer,  155  U.  S.  565.  15 
Sup.  Ct  Rep.  199,  39:  263 
Cited  in  Maxwell   v.  Goodwin,  93  Fed.  666— 

Overweight  Counterbalance  Elevator  Co.  ▼• 
Improved  Order,  R.  M.  H.  Asso.  36  C.  C.  i. 
128,  94  Fed.  158. 

227.  Whether  a  rib  in  defendant's  cotton 
gin  was  fastened  in  substantially  the  sam<* 
manner  as  that  covered  by  plaintiff's  patent 
was  held  a  question  for  the  jury.  Caner  v. 
Hyde,  16  Pet.  513,  10: 1051 

228.  In  determining  the  question  of  sub 
stantial  similarity  or  substantia]  difference, 
whether  differences  in  degree  are  sufficient  or 
insufficient  to  prevent  an  alleged  infringe- 
ment is  a  question  of  fact  to  be  determined 
by  the  jury  in  an  action  at  law,  or  by  the 
court  in  a  suit  in  equity.  Mitchell  v.  Tilgh- 
man,  19  Wall.  287,  22;  125 

229.  Whether  one  compound  of  given  pro- 
portions is  substantially  the  same  as,  or  sub- 
stantially different  from,  another  oompouno 
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varying  in  the  proportions,  is  a  question  of 
fact  for  the  jury.  Tyler  v.  Boston,  7  Wall. 
327,  19:  93 

230.  In  a  suit  at  law  for  an  infringement 
of  a  patent,  the  diversity  or  identity  of  two 
mechanical  instruments  is  a  question  for  tlie 
jury,  and  not  for  the  court.  Tucker  v.  Spald- 
ing, 13  Wall.  453,  20:  515 
Cited  in  Coupe  t.  Royer,  15S  U.  S.  578,  39  L. 

ed.  268,  16  Sup.  Ct.  Rep.   199. 

231.  In  regard  to  a  patent  for  a  new  and 
useful  improvement  in  the  anvil  or  swedge 
block  to  weld  and  re-form  the  end  of  railroad 
rails,  an  admission  that  movable  press 
blocks,  in  combination  with  faces  of  various 
shapes,  and  used  for  various  purposes,  were 
older  than  the  invention  of  the  patentee, 
does  not  admit  away  the  whole  case,  but  it 
is  for  the  jury  to  say  whether  the  machines 
introduced,  or  any  of  the  prior  movable  press 
blocks,  as  shown  in  the  admission,  were  sub- 
stantially the  same  as  the  machine  of  the 
patentee,  whose  invention  is  of  such  lUovable 
press  blocks  as  described,  arranged  as  de- 
scribed, and  combined  and  operated  in  the 
particular  way  described,  for  the  special  pur- 
pose of  effecting  the  described  result.  Tur- 
rill  V.  Michigan  S.  &  N.  I.  R.  Co.  1  Wall. 
491,  17:  668 

232.  In  a  suit  for  patent  infringement 
where  the  validity  of  the  patent  is  not  ques- 
tioned, the  determination  of  what  is  the 
thing  patented  presents  a  question  of  law, 
to  be  determined  by  the  court  by  construing 
the  letters  patent  together  with  the  descrip- 
tion and  specification  annexed;  while  the 
question  as  to  whether  the  thing  patented 
has  been  constructed,  used,  or  sold  by  the 
defendant  is  one  of  fact,  to  be  submitted  to 
the  jury.    Winans  v.  Denmead,  15  How.  330, 

14:  717 
CUed  In  Barke  v.  Partridge,  58  N.  H.  361. 

232a.  Where  the  defense  to  an  action  at 
law  for  infringement  of  letters  patent  for  an 
improvement  in  furnaces  for  smelting  ores 
relied  oh  a  prior  publication  containing  an 
alleged  description  of  ''plaintifT's  pretended 
invention;"  and  the  differences  were  obvious 
in  the  arrangement  of  the  parts,  and  the  re- 
lation of  the  basin  in  one,  and  the  forehearth 
in  the  other,  to  the  interior  of  the  furnace, 
and  the  mode  of  connecting  the  one  with  the 
other  for  the  purpose  of  drawing  the  metal 
from  the  furnace,  so  that  it  was  not  a  matter 
of  mere  judicial  knowledge  that  these  differ- 
onees  were  either  not  material  in  any  de- 
gree to  the  result,  or,  if  material  at  all,  were 
only  such  as  would  not  require  the  exercise 
of  the  faculty  of  invention,  but  would  be  sug- 
gested  by  the  skill  of  an  experienced  work- 
man, in  the  application  of  the  well-known 
arrangements  of  the  furnace;  and  there  wns 
evidence  of  experts  upon  both  sides  of  the 
issue  presented, — it  was  error  to  withdraw 
the  case  from  the  jurv.  Keves  v.  Grant.  118 
U.  S.  25,  6  Sup.  Ct.  Rep.  950,  30:  54 

Cited  in  Conpe  v.  Royer,  155  U.  S.  579,  39  L. 
ed.  268.  15  Sap.  Ct.  Rep.  199 — Overweipht 
Con nterbalance  Elevator  Co.  v.  Improved  O?- 
der,    R.    M.    H.    Asso.    36   C.   C.   A.    128,   94 


Fed.  158 — National  Cash-Register  Co.  y.  Le- 
land,  37  C.  C.  A.  376,  94  Fed.  506. 

233.  In  questions  of  identity  and  diversity 
of  inventions,  it  is  not  the  character  of  the 
instrument,  but  the  character  of  the  thing 
indented,   which    is   to   be   determined;    and 
th«  decision  is  not  for  the  court,  but  for  the 
jv-"y.     Although  it  is  usually  the  province 
of    the   court   to    consider    the   meaning   of 
dcmmentary  evidence,  specifications  of  pat- 
ents for  inventions  are  documents  of  a  pecu- 
lior  kind.    They  profess  to  describe  mechan- 
ism   and    complicated    machinery,    chemical 
compositions  and  other  manufactured  prod- 
ucts which  have  tlieir  existence  in  pais,  out- 
side of  the  documents  themselves,  and  which 
are  commonly  described  by  the  terms  of  the 
art  or  mystery  to  which  they  respectively  be- 
long; and  these  descriptions  and  terms  of  art 
often  require  peculiar  knowledge  and  educa- 
tion to  understand  them  aright.     The  out- 
ward embodiment  of  the  terms  contained  in 
the  patent  is  the  thing  invented,  and  is  prop- 
erly to  be  sought,  like  the  explanation  of  all 
latent  ambiguities  arising  from  the  descrip- 
tion of  external  things,  by  evidence  in  pais. 
Bischoff  V.  W^ethered,  9  Wall.  812,     19:  829 
Cited  in  Seymour  v.  Osborne,  11  Wall.  546,  20 
L.  ed.  39 — Tucker  v.  Spalding,  13  Wall.  456, 
20  L.  ed.  517,  5  Fisber,  Pat.  Cas.  301 — Heald 
V.  Rice,  104  U.  S.  749,  26  L.  ed.  914— Na- 
tional Cash  Register  Co.  v.  Leland,  37  C.  C. 
A.   376,  04  Fed.  506 — Fen  ton  Metallic  Mfg. 
Co.  v.  Office  Specialty  Mfg.  Co.  12  App.  D.  C. 
215 — McCaslin    Mach.    Co.    v.    McCaslin,    90 
Hun,  392,  35  N.  Y.   Supp.  746. 

7.  Fraud. 

Diligence    in    Discovering,    see    supra,    177- 

179. 
Knowledge  of,  see  infra,  279,  280. 
See  also  supra,  23;  infra,  251. 

234.  The  existence  of  fraud  is  a  question 
of  fact  for  the  jury.  Stewart  v.  Wyoming 
Cattle  Ranche  Co.  128  U.  S.  383,  9  Sup.  Ct. 
Rep.  101,  32:  439 
Cited  In  Metcalf  v.  Miller,  46  C.  C.  A.  251,  107 

Fed.  226 — Tacoma  v.  Tacoma  Light  ft  Water 
Co.  17  Wash.  478,  50  Pac.  55. 

235.  The  question  of  fraud  is  a  question  of 
fact  for  the  jury,  under  the  instruction  of 
the  court.  McLaughlin  v.  Bank  of  Potomac, 
7  How.  220,  12:  675 
Warner  v.  Norton,  20  How.  448,  15:  950 
died  In  Jewell  v.  Knight,   123  U.  S.  434,  31 

li.  ed.  103,  8  Stip.  Ct.  Rep.  193 — Batavia  v. 
Wallace,  42  C.  C.  A.  813,  102  Fed.  243. 

236.  The  provision  that  the  question  of 
fraudulent  intent  shall  be  deemed  a  ques- 
tion of  fact  is  not  applicable  to  written  in- 
struments which  the  law  adiudges  to  be 
fraudulent  upon  their  face,  and  consequently 
void.     Robinson  v.  Elliott,  22  Wall.  513, 

22:  758 
Cited  in  People's  Sav.  Bank  v.  Bates,  120  U.  S. 
561,  30  L.  ed.  756.  7  Sup.  Ct.  Rop.  679 — 
Greeley  ▼.  Wlnsor,  1  S.  D.  622,  48  N.  W.  214 
— Dnugherty  v.  Bogy,  3  Ind.  Terr.  218,  5.'^ 
S.  W.  542 — Lane  v.  Innes,  43  Minn.  142.  45 
N.  W.  4 — Leopold  v.  Silverman,  7  Mont.  275, 
16  Pac.  580— Noyes  v.  Ross,  23  Mont.  442.  47 
L.R.A.   400,   75   Am.   St.    Rep.   543,   59   Pac. 
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367— Measlck  ▼.  Fries,  128  N.  C.  452.  39 
S.  E.  59— Pelser  v.  Petlcolas,  60  Tex.  647— 
Nelden-Judson  Drug  uo.  v.  Commercial  Nat. 
Bank,  27  Utah,  66,  74  Pac.  195. 

237.  In  law,  the  jury,  instructed  by  the 
court,  must  find  the  facts  in  an  alleged 
fraudulent  transaction.  Gregg  v.  Sayre,  8 
Pet.  244,  8:  932 
Cited  in  Perea  v.  Colorado  Nat.  Bank,  6  N.  M. 

10.  27  Pac.  322. 

238.  Where  a  contract  is  offered  by  one 
party,  the  authenticity  of  which  is  denied 
by  the  opposite  party,  or  in  obtaining  which 
fraud  is  alleged,  the  question  is  0[^ji  to 
the  jurv  on  the  whole  evidence.  Jewell  v. 
Jewell, 'l  How.  219,  11:  108 
Cited  in  Poole  v.  Oerrard.  9  Cal.  596. 

239.  Fraud  is  a  question  for  the  jury  wlien 
it  is  pleaded  as  a  defense  to  an  action  at  law 
for  the  recovery  of  money,  and  the  answer 
does  not  disclose  facts  entitling  defendant 
to  equitable  relief.  Swavze  v.  Burke,  12 
Pet.  11,  '  9:  980 
Cited  In  Day  v.  New  England  Car-Spring  Co. 

3  Livingston  Law  Mag.  46,  Fed.  Cas.  No.  3,- 
688 — Kitchen  v.  Cape  Girardeau  &  S.  L.  B. 
Co.  59  Mo.  617. 

240.  Whether  an  agreement  that,  if  a  bank 
would  lend  the  borrower  money  from  time 
to  time,  he  would  secure  it  should  anything 
occur  by  which  he  would  not  be  able  to  pay 
his  debts,  is  fraudulent  as  to  his  other  cred- 
itors,— is  a  question  of  fact.  Smith  v.  Craft, 
123  U.  S.  436,  8  Sup.  Ct.  Rep.  196,  31 :  267 
Cited  in  Huntley  v.  Kingman  &  Co.  152  U.  S. 

534.  38  L.  ed.  543,  14  Sup.  Ct.  Rep.  688— 
Hardt  v.  Heldweyer,  152  U.  S.  558,  38  L. 
ed.  652,  14  Sup.  Ct.  Rep.  671— Davis  v. 
Schwartz,  156  U.  S.  639,  39  L.  ed.  294,  15 
Sup.  Ct.  Rep.  237 — Foster  v.  McAlester,  52 
C.  C.  A.  113,  114  Fed.  151 — Marquese  v.  Fel- 
senthal,  58  Ark.  297,  24  S.  W.  493— Adler- 
Goldman  Commission  Co.  v.  Phillips,  63  Ark. 
64,  37  S.  W.  297 — Teltig  v.  Boesman  Bros, 
ft  Co.  12  Mont.  450,  31  Pac.  371— Pierce 
Steam  Heating  Co.  v.  Ransom,  16  App.  Div. 
260,  44  N.  Y.  Supp.  623 — Robinson  v.  Haw- 
ley,  45  App.  Div.  292,  61  N.  Y.  Supp.  138. 

241.  Whether  a  vessel  was  fitted  out  for 
the  slave  trade  is  a  question  of  fact.  Couil- 
lard  V.  United  Stotes  (The  Slavers)  2  Wall, 
366,  17:  906 
Cited  in  Jacksonville.   T.  ft  K.  W.  B.   Co.   v. 

Peninsular  Land,  Transp.  &  Mfg.  Co.  27  Fla. 
123,  17  L.B.A.  67,  9  So.  653. 

Sales. 

242.  Whether  a  sale  of  goods  is  fraudu- 
lent as  against  plaintiff  is  either  a  question 
of  fact,  or  of  mixed  law  and  fact.  Jewell 
v.  Knight,  123  U.  S.  426,  8  Sup.  Ct.  Rep. 
193,  31;  190 
Cited  in  McMurray  v.  Moran,   134   U.  S.  160. 

33  L.  ed.  818,  10  Sup.  Ct.  Rep.  427— Ethe- 
ridge  V.  Sperry,  139  U.  S.  278,  35  L.  ed.  177. 
11  Sup.  Ct.  Rep.  563 — Rocheleau  v.  Boyle,  11 
Mont.   403,   28  Pac.  872. 

243.  Statements  by  the  vendor  as  to  the 
size  of  a  large  herd  of  cattle  and  the  number 
of  calves  branded,  all  grazing  over  an  ex- 
tensive range,  not  readily  accessible,  should 
be  submitted  to  the  jury  upon  the  question 
of  fraud  in  an  action  for  deceit.   Stewart  v. 


Wyoming  Cattle  Ranche  Co.  128  U.  S.  383, 
9  Sup.  Ct.  Rep.  101,  32:439 

Cited  in  Speed  v.  Hollingsworth,  64  Kan.  43!i. 
38  Pac.  496. 

244.  Where  the  buyer,  knowing  tliat  a 
treaty  of  peace  had  been  signed  which  would 
affect  the  price,  was  silent  when  asked  if  he 
had  heard  of  anv  news  which  would  aifect  tiie 
price,  the  question  whether  imposition  wd't 
practised  should  be  submitted  to  the  jury. 
Laidlaw  v.  Organ,  2  Wheat.  178,        4:  214 

Insnrance. 

245.  The  effect  of  a  misrepresentation  or 
concealment,  upon  a  policy,  depends  upon 
its  materiality  to  the  risk,  which  must  be 
decided  by  a  jury  under  the  direction  of  a 
court.  Livingston  v.  Maryland  Ins.  Co.  6 
Cranch,  274,  3:  222 
Maryland  Ins.  Co.  v.  Ruden,  6  Cranch,  338. 

3:242 
Cited  in  Clark  v.  Manufacturers*  Ins.  Co.  •*« 
How.  250,  12  L.  ed.  1067— Fidelity  &  C.  Co. 
V.  Alpert,  14  C.  C.  A.  476,  28  U.  S.  App.  303. 
67  Fed.  463 — New  York  Firemen  Ins.  Co.  t. 
Walden,  12  Johns.  516. 

246.  Whether  concealment  of  the  time  of 
sailing  of  a  veii^sel,  in  an  application  for 
marine  insurance,  was  fraudulent  or  not  is  a 
question  of  fact  for  the  jury.  M'Lannhan 
v.  Universal   Ins.   Co.   1   Pet.   170,        7:98 

246a.  Whether   the  disclosure  of  interest 

was  material  to  the  risk  incurred,  and  would 

have   enhanced   the   premium,    is   always  a 

question  of  fact   for  the  jury.     Howard  F. 

Ins.  Co.  v.  Chase,  5  Wall.  509,         18:524 

Cited  in  Penn  Mut.  L.  Ins.  Co.   v.  Mechanics-' 

Sav.  Bank  &  T.  Co.  38  L.R.A.  64,  19  C.  C 

A.    305,   37    U.    S.   App.   602,   72    Fed.  432- 

McCarty  v.  Imperial  Ins.  Co.  126  N.  C  822. 

36  S.  JB2.  284. 

246b.  Whether  a  misdescription  of  prop 
erty  sought  to  be  insured  would  have  any 
effect  upon  the  premium  must  be  a  matter 
of  fact  upon   all  the  circumstances  of  th«" 
particular  case.     Columbia  Ins.  Co.  v.  Law- 
rence, 10  Pet.  507,  9: 512 
Cited  in  Fidelity  &  C.  Co.  v.  Alpert,  14  C.  C 
A.   476,   28   U.   S.  App.   393,  67   Fed.  465- 
Penn   Mut.   L.    Ins.   Co.   v.   Mechanics'  Sa^ 
Bank  &  T.  Co.  38  L.E.A.  64,  19  C.  C.  A.  S05, 

37  U.  8.  App.  692,  72  Fed.  431— State  In-. 
Co.  V.  Du  Bols,  7  Colo.  App.  224.  44  Pac. 
736 — ^Turner  v.  Elllcott.  9  Md.  64 — Franklin 
F.   Ins.  Co.  V.  Coates,  14  Md.  299. 

246c.  The  (juestion  whether  or  not  an  un- 
true  description  of  the  materials  of  whifi> 
the  building  was  constructed  was  such  as  to 
cause  the  application  of  a  lower  premium 
than  would  otherwise  have  been  demandtni. 
which  would  render  the  policy  void,  is  i^r 
the  jurv  to  determine.  Columbian  Ins.  lo. 
V.  Lawrence.  2  Pet.  25.  7:335 

Cited  in  Ilolbrook  v.  American  Ins.  Co.  1  C«rt 
C.  C.  197.  Fed.  Cas.  No.  6,589— Firi^nioD  s 
Ins.  Co.  V.  Crandall,  33  Ala.  18— LfOD  v. 
Commercial  Ins.  Co.  2  Rob.  (La.)  271— Mor 
rlson  V.  Tennessee  M.  &  P.  Ins.  Co.  18  Mo. 
267.  50  Am.  Dec.  209 — Butler  v.  Stockinp.  > 
N.  Y.  412— Mlltenberser  v.  Beacoro.  9  P« 
199 — Continental  Ins,  Co.  r.  Kasey,  25  Gratt 
271,  18  Am.  Rep.  681. 
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247.  It  is  for  the  jury  to  determine 
whether  swearing  in  proof  of  loss  on  a 
policy  was  false  and  fraudulent  and  thereby 
avoided  the  policy.  Republic  F.  Ins.  Co. 
V.  Weide  (Insurance  Cos.  v.  Weide)  14  Wall. 
375.  20:  894 

Cited  in  Commercial  Ins.  Co.  v.  Frlediander,  156 

111.  590,  41   N.  E.  183~Wefitern  Assur.  Co. 

T.  Ray,  105  Ky.  530.  49  S.  W.  326. 

8,  Good  Faith. 

Knowledge  of  Holder  of   Invalidity  of  Ne- 
gotiable Paper,  see  infra,  279,  280. 
Adverse  Possession,  see  infra,  350,   350a. 

248-9.  Whether  delivery  was  in  good  faith 
is  a  question  for  the  jury.  Warner  v.  Nor- 
ton, 20  How.  448,  15:  950 

250.  Whether  or  not  the  evidence  estab- 
lishes that  one  is  an  innocent  holder  for 
value  of  a  check  is  a  question  for  the  jury. 
Thompson  v.  Sioux  Falls  Nat.  Bank,  150  U. 
S.  231,  14  Sup.  Ct.  Rep.  94,  37:  1063 

251.  Where  a  mortgage  is  given  for  a 
larger  amount  than  is  due,  the  question  of 
good  faith  is  one  of  fact,  and  a  mere  error 
of  judgment  will  not  be  imputed  as  a  fraud. 
Davis  v.  Schwartz,  155  U.  S.  631,  15  Sup. 
Ct.  Rep.  237.  39:  289 
Cited  In  Re  Chase,  59  C.  C.  A.  633,  124  Fed. 

757 — Westhelmer  v.  Goodklnd,  24  Mont.  00, 
00  Pac.  813. 

252.  The  good  faith  of  a  transaction  where- 
by   a    mortgagor    is    left    in    possession    of 

hattels,  where  the  mortgage  is  not  void  upon 

its  face,  is,  under  the  statutes  of  Michigan, 

a   question   of  fact   for   the   jury.      People's 

Sav.  Bank  v.  Bates,  120  U.  S,  556,  7   Sup. 

Ct.  Rep.  679,  30:  754 

died   in    First   Nat.   Bank   v.    North,    2    S.    D. 

49J5,    31    N.    W.    96— Vlning    v.    Millar,    110 

Mich.  147,  74  N.  W.  459— Noyes  v.  Ross.  23 

Mont.   442.   47   L.R.A.  406,  75  Am.   St.   Rep. 

543,  59  Pac.  367. 

253.  Whether  the  action  of  an  assaihmt 
in  retiring  from  a  conflict  was  intended  to  be, 
and  should  have  been  interpreted  as  being, 
a  withdrawal  in  good  faith,  is  a  question  for 
the  jury  on  a  trial  for  murder.  Rowe  v. 
United  States.  164  U.  S.  546,  17  Sup.  Ct. 
Rep.  172,  41:547 
Cited  in   Stevenson  v.  United  States,  29  C.  C. 

A.  606.  52  U.  S.  App.  647,  86  Fed.  112. 

O.  Intent. 

Fraudulent  Intent,  see  supra,  236. 

Deed    Absolute    on    Face    as    Mortgage,    see 

infra,  310. 
Revocation  of  Abandonment  to  Insurer,  see 

infra,  365. 

254.  Where  the  evidence  is  sufficient  to 
raise  the  question  of  intent,  the  court  must 
submit  the  question  to  the  jury.  Nash  v. 
Williams  (Cornett  v.  Williams)  20  Wall. 
226,  22:  254 
Lee  v.  Lee,  8  Pet.  44,  8:  860 
Cited  In  Okie  v.  Spencer,  1  Miles  (Pa.)  306. 

255.  Where  the  evidence  as  to  the  bound- 1 


ary  line  of  land  is  conflicting,  in  the  absence 
or  an  official  survey  the  intention  of  the 
partiea  is  a  question  for  the  jury.  McKey 
V.  Hyde  Park,  134  U.  S.  84,  10  Sup.  Ct. 
Rep.  512,  33:  860 

256.  Where  the  amount  of  coupons  has 
been  paid,  the  question  whether  it  was  in- 
tended as  a  payment  or  a  purchase  of  the 
coupons  is  one  of  fact,  rather  than  of  law, 
to  be  settled  by  the  evidence.  Wood  v. 
Guarantee  Trust  &  S.  D.  Co.  128  U.  S.  416, 
9  Sup.  Ct.  Rep.  131,  32:  472 
Dia^tinffuished  in  Bennett  v.  Chandler,  199  III. 

109,  64  N.  E.  1052. 

Cited  in  Texas  C.  R.  Co.  v.  Morgan's  L.  ft  T. 
R.  &  S.  S.  Co.  137  U.  S.  196.  34  L.  ed.  634, 
11  Sup.  Ct.  Kep.  61 — Peake  v.  New  Orleans, 
139  U.  S.  376,  35  L.  ed.  143,  11  Sup.  Ct.  Rep. 
541 — Central  Trust  Co.  v.  Cincinnati,  J.  & 
M.  R.  Co.  58  Fed.  505 — Ferree  v.  New  York 
Security  *  T.  Co.  21  C.  C.  A.  87,  40  U.  S. 
App.  75,  74  Fed.  773 — Farmers'  Loan  &  T. 
Co.  V.  Iowa  Water  Co.  78  Fed.  885 — Venner 
v.  Farmers'  Loan  ft  T.  Co.  33  C.  C.  A.  106. 
62  U.  S.  App.  141,  90  Fed.  360— Illinois  Trust 
ft  Sav.  Bank  v.  Doud,  52  L.R.A.  486,  44 
C.  C.  A.  398.  105  Fed.  132— Contracting  & 
Bldg.  Co.  V.  Continental  Trust  Co.  47  C.  C. 
A.  140,  108  Fed.  4—  Maxwell  Cattle  Co.  v. 
Henderson.  12  Colo.  App.  434,  56  Pac.  67 — 
Baker  v.  Meloy,  95  Md.  9,  51  Atl.  893 — Con- 
toocook  Fire  Precinct  v.  Hopklntou,  71  N.  H. 
578,  53  Atl.  707— Capwell  v.  Machon.  21  U.  I. 
522.  45  Atl.  259— Martin  v.  Citizens'  Bank 
ft  T.  Co.  94  Tenn.  184.  28  S.  W.  1007— 
Cussen  v.  Brandt,  97  Va.  7,  75  Am.  St.  Rep. 
762,   32  S.  E.  791. 

257.  Whether  or  not  a  check  presented  to 
a  banic  and  left  with  the  teller  was  received 
by  the  bank  on  deposit  was  a  question  of 
fact  for  the  jury.  First  Nat.  Bank  v.  Burk- 
hardt,  100  U.  S.  686,  25:  766 

258.  It  was  for  the  jury  to  say  whether 
a  conversation  between  a  resident  engineer 
and  one  of  the  plaintiffs  in  respect  to  piling, 
in  which  the  former  said  (in  answer  to  the 
question  by  the  latter  whether  plaintiffs 
would  be  paid  for  it)  that  the  chief  engineer 
"would  do  what  was  right,"  was  with  a 
contractual  intent  and  was  a  contract,  or  not. 
Henderson  Bridge  Co.  v.  McGrath,  134  U.  S. 
260,   10  Sup.  Ct.  Rep.  730,  33:  934 

259.  Whether  a  notice  of  separation  of 
husband  and  wife  was  published  by  the 
ptirty  who  signed  it,  and,  if  it  was,  what 
were  his  motives  for  so  doing,  are  ques- 
tions for  the  jurj'.  Jewell  v.  Jewell,  1 
How.  219,  11:  108 

260.  It  is  for  the  jury  to  determine 
a  slave  owner,  in  hiring  his  slaves  in  one 
county  of  a  state  before  removing  them  to 
another,  did  so  w^th  intent  to  evade  a 
statute  which  would  otherwise  have  freed 
them.     Lee  v.  Lee,  8  Pet.  44,  8:  860 

Abandonment  of  patent. 

261.  On  the  question  of  an  abandonment, 
the  intent  of  an  inventor  with  respect  to  an 
assertion  of  surrender  of  his  rights   is  an 
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inquiry  of  fact,  within  the  province  of  the 
jury.     Kendall  v.  Winsor,  21  How.  322, 

16:  165 
Battin  v.  Taggert,  17  How.  74,  15:  37 

Cited  In   Hoffheins  ▼.   Brandt,   3   Fisher,   Pat. 
Cas.  239,  Fed.  Cas.  No.  6,675. 

262.  The  question  which  generally  arises 
on  a  trial,  in  respect  to  the  abandonment 
of  an  invention,  is  a  question  of  fact, 
rather  than  of  law,  whether  the  acts  of  the 
party  furnish,  in  the  given  case,  satis- 
factory proof  of  an  abandonment  of  the 
invention  to  the  public.  But  when  all  the 
facts  are  given,  there  does  not  seem  to  be 
any  reason  why  the  court  may  not  state 
the  legal  conclusion  deducible  from  them. 
Pennock  v.  Dialogue,  2  Pet.  1,  7:  327 

Malice. 

263.  The  existence  of  malice,  in  an  action 
for  malicious  prosecution,  is  a  question  ex- 
clusively for  the  jury.  Stewart  v.  Sonne- 
bom,  98  U.  S.  187,  25:  116 
Wheeler  v.  Nesbitt,  24  How.  544,  16:  765 
Cited  in  L.  Buckl  &  Son  Lumber  Co.  v.  Atlantic 

Lumber  Co.  57  C.  C.  A.  479,  121  Fed.  243— 
McDonald  ▼.  Atlantic  &  P.  R.  Co.  3  Ariz.  98, 
21  Pac.  838 — Parr  v.  Loder,  85  A  pp.  Div. 
100,  82  N.  Y.  Supp.  1040. 

264.  The  jury  alone  are  to  determine,  in  a 
case  of  libel,  whether  malice  did  or  did  not 
prompt  the  publication.    White  v.  Nicholls, 
3  How.  266,  1 1 :  591 
Cited  in  Brewer  v.  Jacobs,  22  Fed.  231 — War- 
ner v.   Missouri   P.   R.   Co.   112   Fed.   116 — 
Rausch  Y.  Anderson,  75   111.  App.  636 — An- 
drew V.  Deshler.  45  N.  J.  L.  171 — Saunders  ▼. 
Baxter,  6  Helsk.  382. 

265.  Malice  in  connection  with  the  crime 
of  killing  is  but  another  name  for  a  certain 
mental  condition,  and  the  only  way  to  de- 
cide upon  that  condition  at  the  time  of  the 
crime  is  to  confer  it  from  surrounding 
circumstances;  and  that  inference  is  for 
the  jury.  Wallace  v.  United  States,  162 
U.  S.  466,  16  Sup.  Ct.  Rep.  859,  40:  1039 
Cited  in  United  States  y.  Lewis,  111  Fed.  633. 

lO.  Notice. 

Reasonableness  of,   as   to  Time,   see   supra, 

155,  158,  159. 
Notice  of  Loss  to  Insurer,  see  supra,  181. 

266.  Whether  or  not  notice  was  given  to 
the  collector  of  a  port  that  he  was  to  be 
held  for  duties  is  a  question  for  the  jury. 
Swartwout  v.  Gihon,  3  How.  110,       11:  517 

267.  In  a  contest  for  a  mine,  under  Rev. 
Stat.  §  2326,  U.  S.  Comp.  Stat.  1901,  p. 
1430,  whether  the  notice  and  description  of 
the  claim  were  sufficient  to  apprise  other 
prospectors  of  its  precise  location  is  a  ques- 
tion of  fact.  Eilers  v.  Boatman,  111  U.  S. 
356.  4  Snp.  Ct.  Rep.  432,  28:  454 
Cited  In  TolUirlde   Power  Transmission   Co.  v. 

Rio  Grande  Western  R.  Co.  175  U.  8.  646,  44 
L.  ed.  308.  20  Sup.  Ct.  Rep.  245 — Mcintosh 
V.  Price,  58  C.  C.  A.  138.  121  Fed.  718 — 
Price  V.  Mcintosh,  1  Alaska.  301 — Burke  v. 
McDonald.   3   Idaho,    305,   29   Pac.    08. 

268.  Wliether  the  demands  of  the  statute 


respecting  notice  of  tax  sales  have  beer 
complied  with  is  a  mixed  question  of  law  and 
of  fact,  and  should  be  submitted  to  tbe 
jury.  Union  Mut.  L.  Ins.  Co.  v.  Wilkinson, 
13    Wall.   222,  20:617 

269.  Evidence  in  the  form  of  interviewa 
from  which  plaintiffs  sought  to  infer  the 
fact  of  actual  notice,  opposed  by  evidence 
of  defendants  denying  notice,  presents  a 
question  for  the  jury.  Coupe  v.  Royer,  155 
U.  S.  565,  15  Sup.  Ct.  Rep.  199,  39:  263 
Cited  In  Tuttle  v.  Claflin.  22  C.  C.  A.  148,  45 

U.    S.    App.    105,    76   Fed.   237. 

270.  Whether  a  subsequent  purchaser  of 
land  in  Illinois  had  notice,  when  he  received 
his  conveyance,  of  an  unrecorded  deed  from 
his  grantor  to  another,  is  a  matter  for  the 
jury  to  determine.  Carpenter  v.  Dexter,  8 
Wall.  513,  19:  426 

271.  The  knowledge  of  local  creditors  who 
have  accepted  a  deed  of  trust,  that  it  ia 
fraudulent,  may  be  left  to  the  jury,  where 
the  debtors  are  shown  to  have  remained  in 
practical  control  of  the  business,  obtained 
credit  on  false  representations  to  commer- 
cial agencies,  and  made  large  purchases  of 
goods  on  credit  just  before  an  assignment, 
while  the  rumors  of  their  insolvency  could 
hardly  have  escaped  the  ears  of  such  cred- 
itors. Sonnentheil  v.  Christian  Moerlein 
Brew.  Co.  172  U.  S.  401,  19  Sup.  Ct  Rep. 
233,  43: 492 

Use  of  patent  by  public. 

272.  Knowledge,  by  the  patentee,  of  the 
use  of  a  patent  by  the  public,  may  be  pre- 
sumed from  circumstances,  but  this  is  a  fact 
for  the  jury.    Shaw  v.  Cooper,  7  Pet  292. 

8:689 

Cited  in  Savary  v.  Lauth,  1  MacArth.  Pat.  Cat. 

695,   Fed.    Cas.    No.    12,889 — Wickersham  t. 

Singer,  1  MacArth.  Pat.  Cas.  681,  Fed.  Cas. 

No.    17,610. 

Dishonor  and  InTalldlty  of  negotiable 
paper. 

Reasonableness  as  to  Time,  see  supra, 

158. 
Diligence  as  to  Notice,  see  supra,  174, 

175. 
See  also  supra,  132;  infra,  440d. 

273-4.  The  facts  being  undisputed,  solB- 
ciency  of  notice  is  a  question  of  law.  Harris 
V.  Robinson,  4  How.  336,  11:  1000 

275.  Whether  the  proceedings  as  to  pro- 
test and  notice  upon  dishonor  of  a  bill  were 
regular  and  legal  must  be  determined  br 
the  court,  upon  the  facts  given  in  evidence, 
as  a  question  of  law.  Watson  v.  Tarplev. 
18  How.  517,  15:  509 

276.  The  question  of  sufficiency  of  pro- 
test and  notice  of  nonpayment  of  a  bill  is 
for  the  court  upon  the  evidence,  not  for  t 

jury.     Watson  v.  Tarpley,  18  How.  517, 

15:509 

277.  WTiether  notice  of  protest  was  given 
an  indorser  is  a  question  for  the  jury  where 
there  is  evidence  that  a  letter  contaiDin<; 
such  notice  was  duly  mailed,  addressed  to 
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the  indorser  at  his  place  of  residence.  Lin- 
denberger  v,  Beall,  6  Wheat.  104,  5:  216 
Cited  In  Dlckins  v.  Beal,  10  Pet.  580,  9  L.  ed. 

541 — Henderson  v.   Carbondale  Coal   &  Coke 

Co.  140  U.  S.  36,  35  L.  ed.  337,  11  Sup.  Ct. 

Rep.    691 — Provident   Sav.    Life    Assur.    Soc. 

▼.  Nixon,  19  C.  C.  A.  418.  14  U.  S.  App.  316. 

73   Fed.   148 — Globe   Printing   Co.   v.    Stahl, 

23  Mo.  App.  456. 

278.  Whether  or  not  the  guarantor  had 
sufficient  notice  of  the  failure  of  the  prin- 
cipal to  pay  the  debt  is  a  question  of  fact 
for  the  jury.  Lawrence  v.  McCalmont,  2 
How.  426,  11:  326 
Cited  In  LouisTlUe  Mfg.  Co.  v.  Welch,  10  How. 

474.  13  L.  ed.  502 — Jackson  v.  Yandes,  7 
Blackf.  528 — Central  Say.  Bank  v.  Shine,  48 
Mo.  467,  8  Am.  Rep.  112. 

279.  The  question  whether  a  party  taking 
negotiable  paper  had  knowledge  or  not  of 
facts  and  circumstances  outside  the  instru- 
ment itself  which  impeached  the  title  of  the 
holder,  is  a  question  of  fact  for  the  jury. 
Goodman  v.  Simonds,  20  How.  343,  15:  934 
Cited  In  Second  Nat.  Bank  ▼.  Hume,  4  Mackey, 

104— Maltland  v.  Citizens'  Nat.  Bank,  40  Md. 
569.  17  Am.  Rep.  620 — Davis  v.  Cook,  14  Nev. 
278. 

279a.  When  the  supposed  defect  or  in- 
firmity in  the  title  of  the  instrument  appears 
on  its  face  at  the  time  of  the  transfer,  the 
question  whether  a  party  w^ho  took  it  had 
notice  or  not  is,  in  general,  a  question  of  con- 
struction, and  must  be  determined  by  the 
court  as  matter  of  law.  Goodman  v.  Si- 
monds. 20  How.  343,  15:  934 
Cited  In  Angle  v.  North- Western  Mut.  L.  Ins. 

Co.  92  U.  S.  341,  23  L.  ed.  560 — Sawyer  v. 

Equitable  A  eel.  Ins,  Co.  42  Fed.  36 — Merritt 

▼.    Boyden,    191    111.    154,   85   Am.    St.    Rep. 

246,  60  N.  B.  907 — Prins  v.  South   Branch 

Lumber  Co.  20  III.  App.  239. 

280.  Whether  a  second  indorsee  received 
notes  after  their  maturity,  or  out  of  the 
ordinary  course  of  business,  or  under  cir- 
cumstances which  authorize  an  inference 
that  he  had  knowledge  of  fraud  in  the 
first  indorsement,  are  questions  for  the  jury. 
Smyth  V.  Strader,  4  How.  404,       11:  1031 

11,  Consent, 

281.  The  mere  receipt  of  a  bill  of  parcels 
or  bill  of  lading,  on  payment  of  money  or  de- 
livery of  goods,  is  not  necessarily  an  as- 
sent that  such  bill  states  the  whole  con- 
tract between  the  parties.  Whether  it  does 
or  not  is  not  a  question  of  law  for  the 
co\irt.  but  one  of  fact  for  the  jury.  Bank 
of  British  N.  A.  v.  Cooper,  137  U.  S.  473, 
11  Sup.  Ct.  Rep.  160,  34:  759 
Cited  in   Dennis  v.   Slyfield,  54  C.   C.   A.  625, 

117  Fed.  479. 

12,  Authority  and  Ratification. 

Authority. 

Estoppel  to  Deny  Authority  of  Part- 
ner, see  infra,  296a. 

Power  of  Collector  to  Remove  Merchant 
Appraiser,  see  Evidence,  1104. 


ty  is  a  question  for  the  court  to  decido, 
if  only  one  inference  can  be  drawn  from  the 
evidence,  and  that  is  w-ant  of  authority. 
Washington  Gaslight  Co.  v.  Lansden,  172 
U.  S.  534.  19  Sup.  Ct.  Rep.  296,  43:  543 
Cited  In  Marande  v.  Texas  &  P.  R.  Co.  184 
U.  S.  188,  46  L.  ed.  494,  22  Sup.  Ct.  Rep.  340 
— Warner  v.  Missouri  P.  R.  Co.  112  Fed.  117. 

283.  The  question  of  authority  of  an  agent 
is  one  of  fact  for  the  jury.  Whether  there 
was  acquiescence  or  not,  by  a  principal,  in 
an  unauthorized  act  of  an  agent,  is  a  ques- 
tion for  the  jury.  Law  v.  Cross,  1  Black,  533. 

17:  185 

284.  The  question  of  the  authority  of  an 
agent  is  one  of  fact  for  the  jury,  where  the 
meaning  of  a  word  in  a  letter  of  instruc- 
tions is  disputed,  and  there  is  testimony 
concerning  it.     I^aw  v.  Cross,  1  Black,  533, 

17:  185 

285.  Whether  an  insurance  company  au- 
thorized its  agent  to  make  extensions  of 
time  for  payment,  and  whether  an  extension 
was  made  in  a  certain  case,  are  questions 
for  the  jury.  Knickerbocker  L.  Ins.  Co.  v. 
Norton,  96  U.  S.  234,  24:  689 
Cited  in  Dial  v.  Valley  Mut.  Life  Asso.  29  S. 

C.  588,  8  S.  E.  27. 

286.  The  power  of  the  president  of  a  bank 
to  draw  checks  in  its  name  when  in  another 
city  is,  in  the  absence  of  proof  as  to  a 
course  of  business  implying  the  power,  a 
question  for  the  jury.  Putnam  v.  United 
SUtes,  162  U.  S.  687,  16  Sup.  Ct.  Rep.  923, 

40:  1118 

287.  The  fact  that  a  charter  party,  after 
being  executed  by  the  shipowner,  was  for- 
warded to  the  charterer  by  his  agent,  and 
signed  by  the  former  personally,  is  strong 
presumptive  evidence  of  the  agent's  au- 
thority, fully  warranting  the  court  in  sub- 
mitting, the  question  to  the  jury.  Barreda 
V.   Silsbee,   21   How.   146,  16:  86 

288.  Where  the  attorney's  instructions  to 
a  deputy  marshal  on  taking  a  replevin  bond 
were  not  entirely  clear,  it  is  for  the  jury  to 
say  whether  the  deputy  was  misled.  United 
States  use  of  Rogers  v.  Conklin  (Rogers  v. 
The  Marshal)    1  Wall.  644,  17:714 

Ratlflcatlon  of  acts  of  ag^eiits. 

289.  Where  the  evidence  tends  to  show 
ratification  by  a  principal  of  his  agent's 
acts,  the  question  of  ratification  is  one  for 
the  jury.     Drakelev  v.  Gregg,  8  Wall.  242, 

19:  409 
Cited  in  Charter  Oak  L.  Ins.  Co.  v.  Rodel.  05 
U.  8.  238,  24  L.  ed.  434 — Scanlan  v.  Hodges, 
3  C.  C,  A.  118,  10  U.  S.  App.  352,  52  Fed. 
360 — Conely  v.  McDonald,  40  Mich.  155 — 
Cunningham  v.  Union  P.  R.  Co.  4  Utah,  212, 
7  Pac.  795 — Christy  v.  Chesapeake  &  O.  R. 
Co.  35  W.  Va.  122,  12  S.  B.  1111. 

290.  Whether  there  was  acquiescence  or 
not,  by  the  principal,  in  an  unauthorized 
act  of  an  agent,  is  a  question  for  the  jury. 
Law  v.  Cross,  1   Black,  533,  17:  185 


291.  The  question  whether  the  receipt  and 
I  sale  of  merchandise  forwarded  by  an  agent 
282.  The  authority  to  act  for  another  par- '  is  a  ratification  of  the  latter's  acts  in  its 
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purchase  is  a  matter  of  fact,  for  the  con- 
sideration of  the  jury.  Bell  v.  Cunningham, 
3  Pet.  69,  7:  606 

Cited  in  East  Tennessee  &  6.  R.  Co.  ▼.  Nelson, 
1  Coldw.  JJ79. 

Ratification  by  infant. 

292.  Affirmance  of  a  deed  by  an  infant, 
after  his  maturity,  is  a  question  for  the 
jury,  and  not  for  the  court,  if  there  is  any 
evidence  tending  to  show  it.  Irvine  v.  Ir- 
vine, 9  Wall.  617,  19:  800 
Cited   in    Dixon    v.    Merrltt,    21    Minn.    200— 

Goodnow  v.  Empire  Lumber  Co.  31  Minn.  470, 
47  Am.  Rep.  798,  18  N.  W.  283. 

13.  Acquiescence    and    Waiver    or    JS>s- 

toppel. 

See  also  supra,  283. 

293.  Acquiescence  and  waiver  are  always 
questions  of  fact.  Pence  v.  Langdon,  99  U. 
S.  578,  25:420 
Cited  in  Glavey  v.  United  States,  35  Ct.  CI.  255 

— Garrett  v.  Simpson,  115  111.  App.  65. 

294.  Whether  certain  facts  in  reference  to 
an  alleged  notice  to  the  indorser,'  and  demand 
of  payment  of  a  promissory  note  by  the 
drawer,  amounted  to  a  waiver  of  the  objec- 
tion to  the  want  of  demand  and  notice,  is 
a  question  of  fact  for  the  jury.  Union 
Bank  v.  Magruder.  7  Pet.  287,  8:  687 
Cited  in  Dickins  v.  Beal,  10  Pet.  581,  9  L.  ed. 

541 — Sigerson  v.  Mathews,  20  How.  500,  15 
L.  ed.  991 — ^Lary  v.  Young,  13  Ark.  404,  58 
Am.  Dec.  832 — Pox  v.  Harding,  7  Cush.  521 
— Carmichael  v.  Bank  of  Pennsylvania,  4 
How.  (Miss.)  572.  35  Am.  Dec.  408 — Glas- 
gow V.  Pratte,  8  Mo.  338,  40  Am.  Dec.  142 — 
.Taccard  v.  Anderson,  37  Mo.  101 — Doucet 
V.  Richardson,  67  N.  H.  188,  29  Atl,  635— 
Tebbetts  v.  Dowd,  23  Wend.  386. 

295.  Whether  a  depositor  is  estopped,  by 
the  negligence  of  his  representative,  to  dis- 
pute the  correctness  of  an  account  as  ren- 
dered  by  the  bank  from  time  to  time,  is  a 
mixed  question  of  law  and  fact,  where  the 
evidence  is  not  entirely  clear.  So  also  is  the 
question  whether  the  bank  exercised  due 
caution  before  paying  altered  checks,  and 
whether  a  certain  check  was  indorsed  in 
blank  or  for  deposit.  Leather  Mfrs.  Nat. 
Bank  v.  Morgan,  117  U.  S.  96,  6  Sup.  Ct. 
Rep.  657.  29:  811 
Cited  in  Beatty  t.  Mntnal  Reserve  Fund  Life 

Asso.  21  C.  C.  A.  231,  44  U.  S.  App.  527, 
75  Fed.  68 — Charlotte  Oil  &  Fertilizer  Co. 
V.  Hartog,  29  C.  C.  A.  63,  42  U.  S.  App. 
716,  85  Fed.  157. 

296.  Whether  a  pledgee  of  national  bank 
stock  is  estopped  to  deny  his  personal  lia- 
bility as  a  shareholder  by  speaking  of  him- 
self as  holding  or  owning  the  stock,  in  letters 
to  the  officers  of  the  bank,  who  understood 
perfectly  the  capacity  in  which  such  stock 
was  retained,  is  a  question  for  the  jury. 
Rankin  v.  Fidelity  Ins.  Trust  &  S.  D.  Co.  189 
r.   S.  242,   23   Sup.  Ct.  Rep.   553,     47:  792 

296a.  Whether  partners  in  a  nontrading 
firm  were  estopped  to  deny  the  authority  of 
n  co-partner  to  make  notes  in  the  name  of 
the  firm  is  a  question  for  the  jury.    Dowling 


V.  National  Exch.  Bank,  145  U.  S.  512.  12 
Sup.   Ct.   Rep.   928,  36:795 

1^,  Prohahle  Cause. 

297.  The  question  of  probable  cause  is  a 
mixed  one  of  law  and  fact;  whether  the 
circumstances  alleged  to  show  it  probable 
are  true  and  existed  is  a  matter  of  fact: 
but  whether,  supposing  them  to  be  true,  they 
amount  to  a  probable  cause,  is  a  question  of 
law.     Stewart  v.  Sonnebom,  98  U.  S.  187. 

25: 116 
Cited  in  Crescent  City  L.  S.  L.  &  8.  H.  Co. 
V.  Butchers'  Union  S.  H.  &  L.  S.  U  Co.  120 
U.  S.  149,  30  L.  ed.  618,  7  Sup.  Ct.  Rep. 
472 — Castro  v.  De  Uriarte,  16  Fed.  101— 
Brewer  v.  Jacobs,  22  Fed.  231 — Sanders  t. 
Palmer,  5  C.  C.  A.  80,  14  U.  S.  App.  297. 
55  Fed.  220 — Knight  v.  International  &  6.  N. 
R.  Co.  9  C.  C.  A.  380,  23  U.  S.  App.  35«. 
61  Fed.  91 — Gonzales  v.  Cobllner,  68  Ctl. 
156.  8  Pac.  697— Williams  v.  Kyes,  9  Colo 
App.  225,  47  Pac.  839 — Jaclcson  v.  Bell,  .'i 
S.  D.  265,  58  N.  W.  671 — Wuest  v.  Americtn 
Tobacco  Co.  10  S.  D.  399,  73  N.  W.  903— 
Spltzer  V.  Friedlander,  14  App.  D.  C.  562. 
Sbort  V.  Spragins,  104  Ga.  632,  31  S.  K. 
810 — Pennsylvania  Co.  v.  Weddle,  100  Ind. 
145 — Atchison,  T.  ft  S.  F.  R.  Co.  v.  Wttson. 
37  Kan.  782,  15  Pac.  877 — Hopkins  v.  Mc- 
Gllllcuddy,  69  Me.  276— Scott  v.  Dennett 
Surpassing  Coffee  Co.  51  App.  Div.  326,  64 
N.  y.  Supp.  1018 — Hess  v.  Oregon  German 
Baking  Co.  31  Or.  512.  49  Pac.  803. 

297a.  The  court,  and  not  the  jury,  is  to 
determine  from  the  evidence  whether  or  not 
there  was  probable  cause  for  the  seizure, 
such  as  to  throw  the  burden  of  proof  on  tbe 
claimant.  Bucklev  v.  United  States,  4  How. 
251,  '  11:961 

Taylor    v.    United    States,    3    How.    197, 

11:559 

Cited  in  Buckley  v.  United  States,  4  How.  260. 
11  L.  ed.  965 — Cliquot's  Champagne  (125 
Baskets  of  Champagne  v.  United  States)  'i 
Wall.  143,  18  L.  ed.  121— The  Busy.  2  Curt. 
C.  C.  687.  Fed.  Cas.  No.  2,232— Ten  Cases 
of  Opium,  Deady,  64,  Fed.  Cas.  No.  13,828— 
The   Coqultlam,    57    Fed.    714. 

15.  delivery  of  Contractu. 

298.  It  is  a  question  for  the  jury  wliHlier 
a  contract  had  been  delivered  unci  ar«Tpt«l 
where  the  evidence  in  regard  then  to  i-^  ron- 
flicting.  Wadsworth  v.  Warren.  12  Wall. 
307,  20: 402 
Duncan  v.  United  States,  7  Pet.  435,    8:  739 

299.  Whether  the  delivery  of  a  contract  is 
absolute  or  conditional,  and  on  what  con- 
ditions, are  questions  of  fact  for  the  jury. 
Hatch  v.  Ck)ddington,  95  U.  S.  48,    24:  339 

300.  The  delivery  of  a  bond,  as  well  as  the 

signatures  of  the  parties,  is  a  matter  of  fact 

for  the  jury.    Duncan  v.  United  States,  7  Pet. 

435,  8:739 

Cited  In  Blacls  v.  Shreve,  13  N.  J.  Eq.  481. 

le.  Construction     of     Instr%iment«     or 
Contracts  in  Writing. 

Answering  Inquiry  By  Jury  as  to.  see  supra, 
32a. 
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Fraud  in  Written  Instrument,  see  supra,  236. 
Usury,  see  infra,  421. 

Requested  Instruction  as  to,  see  Trial,  741a. 
See  also  supra,  226,  232,  233;   infra,  612. 

301.  It  is  the  province  of  the  court,  in 
trials  by  jury,  to  construe  instruments  of 
writing,  and  determine  their  legal  effect. 
Russell  V.  Ely,  2  Black,  575,  17:  258 

302.  The  interpretation  of  words  of  com- 
mon speech  is  matter  of  law.  Marvel  v. 
Merritt,  116  U.  S.  11,  6  Sup.  Ct.  Rep.  207, 

29:  550 
Cited  in  Sonn  v.  Ma^one,  159  U.  S.  421,  40  L. 
ed.  204,  16  Sup.  Ct,  Rep.  67 — Wellbacher  v. 
Merritt,  37  Fed.  87 — United  States  v.  Thomp- 
son, 41  Fed.  29 — Hanifen  v.  E.  H.  Godshalk 
Co.  28  C.  C.  A.  611,  55  U.  S.  App.  464,  84 
Fed.  633 — Hempstead  v.  Thomas,  122  Fed. 
539 — ^Upshur  v.  Baltimore,  94  Md.  749,  51 
Atl.  963. 

303.  It  is  the  exclusive  duty  of  the  court 
to  construe  all  written  instruments  given 
in  evidence,  as  a  question  of  law.  Walker 
V.  Bank  of  Washington,  3  How.  62,  11 :  494 
Sweeney  v.  Easter,  1  Wall.  166,  17:  681 
Bliven  v.  New  England  Screw  Co.  23  How. 

420,  16:510 

304.  The  language  of  a  policy  is  to  be 
construed  by  the  court,  so  far  as  it  in- 
volves matters  of  law,  and  by  the  jury,  aid- 
ed by  the  court,  when  it  involves  law  and 
fact.'  Travelers  Ins.  Co.  v.  Seaver,  19  Wall. 
531,  22: 155 
Levy  V.  Gadsby,  3  Cranch,  180,  2:  404 
CMte'd  in  Walker  v.  Bank  of  Washington,  3  How. 

72,  11  L.  ed.  499 — Goddard  v.  Foster,  17 
Wall.  142,  21  L.  ed.  595 — HljrBlns  v.  McCrea, 
116  U.  S.  682,  29  L.  ed.  768,  6  Sup.  Ct.  Rep. 
TiTil — Hamilton  v.  Liverpool  ft  L.  &  G.  Ins. 
Co.  186  U.  S.  255,  34  L.  ed.  424,  10  Sup. 
Ct.  Rep.  945 — Bnttrlck  v.  Harris,  1  Blss. 
445,  Fed.  Cas.  No.  2.256 — Lloyd  v.  Scott, 
4  Cranch.  C.  C.  213,  Fed.  Cas.  No.  8,434 — 
United  States  v.  Shaw,  1  Cliff.  322,  Fed. 
Cas.  No.  10,266 — Polk  v.  Robertson,  1  Overt. 
457,  Fed.  Cas.  No.  11,250 — United  States  v. 
Shaw.  1  Cliff.  322,  Fed.  Cas.  No.  10,266— 
Sea  Ins.  Co.  v.  Johnston,  44  C.  C.  A.  480,  105 
Fed.  289 — Columbus  Ins.  Co.  v.  Walsh,  18 
Mo.  237 — Comfort  v.  BalUngal,  134  Mo.  288, 
35  S.  W.  609— Morris  v.  Ward,  30  N,  Y. 
505 — Dwii^ht  V.  Germania  L.  Ins.  Co.  103 
N.  Y.  353,  57  Am.  Rep.  729,  8  N.  E.  654 — 
St.  .Tohn  V.  Bunysstend,  17  Barb.  103 — 
Archibald  v.  Thomas,  3  Cow.  280 — Denlson 
▼.  Werts,  7  Serg.  &  R.  376 — Evans  v.  Neg- 
ley,  13  Serg.  ft  R.  221 — M'Farland  v.  New- 
man, 9  Watts,  50,  34  Am.  Dec.  497. 

305.  It  is  the  duty  of  the  courts  to  con- 
strue written  instruments,  but  their  appli- 
cation to  external  objects  described  there- 
in is  the  peculiar  province  of  the  jury. 
Richardson  v.  Boston,  19  How.  263,  15:  639 
Cited  In  McNamee  v.   Hunt,  30  C.  C.  A.   655, 

59  U.  S.  App.  9,  87  Fed.  301. 

306.  As  a  general  rule,  the  interpretation 
of  written  instruinents  properly  belongs  to 
the  court,  and  not  to  the  jury;  but  there  are 
cases  in  which,  from  the  different  senses  of 
the  words  used,  or  their  obscure  and  inde- 
terminate reference  to  unexplained  circum- 
stances, the  true  interpretation  of  the  lan- 


guage may  be  left  to  the  consideration  of 

the  jury  for  the  purpose  of  carrying  into 

effect   the    real    intention    of    the    parties. 

Brown  v.  M'Gran,  14  Pet.  479,  10:  550 

Cited  In  Turner  v.  Yates.  16  How.  23,   14  L. 

ed.    829 — Rankin    v.    Fidelity    Ins.    Trust   & 

S.   D.  Co.   189  U.  S.  233,  47  I*  ed.  797,   23 

Sup.    Ct.    Rep.    5r>3 — Scnnlan    v.    Hodges,    3 

C.   C.   A.    118,    10   U.   S.   App.   352,   52   Fed. 

360 — Sea   Ins.  Co.  v.  Johnston,  44  C.  C.  A. 

480,    105    Fed.    289 — Roberts   v.    Bonaparte, 

73  Md.  200,  10  L.R.A.  690,  20  Atl.  918. 

307-308.  Although  it  is  the  province  of 
the  court  to  construe  written  instruments, 
yet  where  the  effect  of  written  instruments 
depends,  not  merely  on  the  construction  of 
the  instrument,  but  upon  collateral  facts 
in  pais  and  extrinsic  circumstances,  the  in- 
ferences of  fact  to  be  drawn  from  them  are 
to  be  left  to  the  jury.  Richardson  v.  Bos- 
ton, 19  How.  263,  15:  639 
Etting  V  Bank  of  United  States,  11  Wheat. 
59,  6:  419 
Goddard  v.  Foster,  17  Wall.  123,  21 :  589 
Barreda  v.  Silsbee,  21  How.  346,  16:  86 
Cited  In  Barreda  v.  Sllsbee,  21  IIow.  168,  16 
L.  ed.  93— Philadelphia,  W.  &  B.  R.  Co.  v. 
QuIgley.  21  How.  211,  16  L.  ed.  76— Low- 
ber  V.  Bangs.  2  Wall.  743.  17  L.  ed.  771— 
Nash  V.  Towne,  5  Wall.  699.  18  L.  ed.  520 
— Goddard  v.  Foster,  17  Wall.  142,  21  I,, 
ed.  505 — Pence  v.  Langdon,  99  U.  S.  581, 
25  L,  ed.  421— New  York  C.  &  H.  R.  R.  Co. 
V.  Praloff,  100  U.  S.  32.  25  U  ed.  535 — 
West  V.  Smith,  101  U.  S.  270,  25  L.  ed. 
812— Merrlam  v.  United  States,  107  U.  S. 
441,  27  L.  ed.  533,  2  Sup.  Ct.  Rep.  536— 
Mobile  &  M.  R.  Co.  v.  Jnrey,  111  U.  S.  592, 
28  L.  ed.  530,  4  Sup.  Ct.  Rep.  566— Capi- 
tal Traction  Co.  v.  Hof,  174  U.  S.  9,  43  L. 
ed.  876,  19  Sup.  Ct.  Rep.  580 — Furbish  v. 
Sears,  2  Cliff.  456,  Fed.  Cas.  No.  5,160 — 
Talbot  V.  Wakeman,  Fed.  Cas.  No.  13,731 — 
United  States  v.  Shaw,  1  Cliff.  322,  Fed. 
Cas.  No,  16,206 — WIckersham  v.  Singer,  Mc- 
Arth.  Pat.  Cas.  685,  Fed.  Cas.  No.  17,610 — 
Chicago  &  I.  R.  Co.  v.  Pyne,  30  Fed.  88 — 
Nevada  Bank  v.  Portland  Nat.  Bank,  59  Fed. 
341 — McNamee  v.  Hunt.  30  C.  C.  A.  655. 
59  U.  S.  App.  9,  87  Fed.  301— Holmes  v. 
Montauk  S.  B.  Co.  35  C.  C.  A.  560,  93  Fed. 
735 — McGhee  v.  Campbell.  42  C.  C.  A.  99, 
101  Fed.  041 — Sea  Ins.  Co.  v.  Johnston,  44 
C.  C.  A.  480,  105  Fed.  289 — Doe  ex  dem. 
Holman  v.  Crane,  16  Ala.  578 — Sayres  v. 
State,  30  Ala.  18 — Relssner  v.  Oxley,  80  Ind. 
584 — State  v.  Patterson,  68  Mo.  475 — Rob- 
erts V.  Bonaparte,  73  Md.  200,  10  L.R.A.  690. 
20  Atl.  918 — Roscwater  v.  Hoffman,  24  Neb. 
234,  38  N.  W.  857 — CoquiUard  v.  Hovey, 
23  Neb.  627,  8  Am.  St.  Rep.  134,  37  N. 
W.  479 — Rosewnter  v.  Hoffman,  24  Neb. 
234,  38  N.  W.  857 — Rosenthal  v.  Ogden,  50 
Neb.  223,  69  N.  W.  779— Grand  Island  Bkg. 
Co.  V.  Wright,  53  Neb.  508,  74  N.  W.  82— 
Gardner  v.  Clark,  17  Barb.  551 — Kelsey  v. 
Northern  Light  OH  Co.  54  Bnrb.  12(5 — 
Emerald  ft  P.  Brewing  Co.  v.  Leonard,  22 
Misc.  123,  48  N.  Y.  Supp.  700-  Muller  v. 
New  York.  63  N.  Y.  360— Taylor  v.  MoNutt, 
58  Tex.  73 — Bruce  v.  John  Roper  Lumber 
Co.  87  Va.  383,  24  Am.  St.  Rep.  657,  13  S. 
E.  153— Sheehy  v.  Duffy,  89  Wis.  17.  61 
N.  W.  295— McMIllen  v.  Pratt,  89  Wis.  62.'?, 
62   N.    W.   588. 

309.  Whether  or  not  the  stipulations  of 
a  mortgage  provide  for  an  extension  of  the 
time  for  payment  of  the  debt  is  a  question 
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for  the  court ;  it  being  the  exclusive  duty  of 
the  court  to  construe  all  written  instru- 
ments given  in  evidence,  as  a  question  of 
law.     United  States  v.  Hodge,  6  How.  279, 

12:  437 

310.  An  absolute  deed,  with  an  agreement 
to  reconvey  on  payment  of  a  sum  equal  to 
the  purchase  price  and  interest,  followed 
two  days  thereafter  by  a  lease  from  the 
^ran-tees,  without  proof  of  a  debt  or  loan  of 
money,  makes  a  case  for  the  jury  as  to 
whether  the  instruments  were  intended  as 
A  mortgage.  Bogk  v.  Gassert,  149  U.  S.  17, 
13  Sup.  Ct  Rep.  738,  37:  631 

311.  A  partner  putting  in  evidence  the 
terms  of  dissolution,  in  an  action  by  him  on 
A  note  given  to  the  firm  by  the  other  partner 
upon  dissolution,  it  is  competent  for  the 
jury  to  judge  whether  the  note  was  given 
provisionally  and  to  abide  the  settlement  of 
the  affairs  of  the  firm,  and  whether  the 
plaintiff  was  bound  to  liquidate  such  af- 
fairs before  he  was  entitled  to  collect.  Mc- 
Micken  v.  Webb,  6  How.  292,  12:  443 

IBditorlal  notes. 

Question  of  law  or  fact  as  to  construction 
of  written  instruments  or  of  language. 

20:  792;  35:  354 

Negotiable  paper. 

Indorsement  of  Check  in  Blank  or  for 

Deposit,  see  supra,  295. 
See  also  supra,  279a,  311;  infra,  329. 

312.  The  effect  of  the  words,  "second  of 
•exchange,  first  unpaid,"  which  appear  on 
the  face  of  bills,  is  a  question  of  law,  and 
not  of  fact  for  the  jury.  Bank  of  Pittsburgh 
T.  Neal,  22  How.  96,  16:  323 

313.  An  instruction  asked  is  objection- 
^able,  which  refers  to  the  jury  the  interpre- 
tation of  an  indorsement,  and  also  requires 
them  to  determine  the  case  on  the  face  of 
the  paper  and  the  custom  of  bankers  alone, 
without  reference  to  the  special  facts  proven. 
Sweeney  v.  Easter,  1  Wall.  166,        17:  681 

314.  Whether  an  indorsement  was  be- 
fore or  after  the  conclusion  of  negotiations 
for  a  loan  to  the  maker  of  a  note,  or  be- 
fore or  after  the  loan  was  made,  are  ques- 
tions of  fact  for  the  jury.  Yeager  v.  Far- 
well,  13  Wall.  6,  20:  476 

Paper  titles. 

Title  to  Real  Property  Generally,  see 

infra,  VI.  c,  18. 
See  also  Evidence,  1740. 

315.  It  is  the  duty  of  the  court  to  con- 
strue paper  titles  of  the  parties.  Cook  v. 
Burnley,  11  Wall.  659,  20:  29 

316.  ^Vhether  or  not  an  instrument  was 
a  perfect  and  complete  grant  by  the  laws 
of  Spain  is  a  question  for  the  court,  and  not 
for  the  iurj'.  United  States  v.  Turner,  11 
How.  66*3,  13:857 

317.  The  question  as  to  whether,  accord- 
ing to  Spanish  law  then  in  force,  an  instru- 
tnent  executed  by  the  provincial  authorities 
l»assed  title  to  certain  lands  therein  men- 


tioned, is  one  of  law,  for  the  court.    United 
States  V.  King,  7  How.  833,  12:  934 

Cited  in  Gilmer  v.  Poindexter,  10  How.  267, 
13  L.  ed.  415 — United  States  v.  Philadel- 
phia, 11  How.  653,  13  L.  ed.  852— United 
States  V.  Turner,  11  How.  664,  13  L.  ed. 
857 — United  States  v.  Coxe,  17  How.  43.  15 
L.  ed.  77 — Fremont  v.  United  States,  17 
How.  675,  15  L.  ed.  253 — Arguello  v.  United 
States,  18  How.  547,  15  L.  ed.  481 — Sa^Ter 
V.  Showhegan,  57  Me.  613. 

318.  The  legal  deductions  from  the  vari- 
ous provisions  of  a  patent  for  land  are 
within  the  exclusive  province  of  the  court 
Brown  v.  Huger,  21  How.  305,  16:  12$ 

319.  The  construction  of  deeds  belongs  to 
the  court;  and  the  materiality  of  an  altera- 
tion in  a  deed  is  a  question  of  construction. 
Steele  v.  Spencer,  1  Pet  552,  7:  259 
Cited  in  Burnham  v.  Ayer,  85  N.  H.  354. 

320.  Whether  erasures  or  interlineationi 
have  been  made  in  a  deed,  or  not,  is  a  quet- 
tion  for  the  jury;  but  whether  they  are  ma- 
terial or  not  is  a  question  for  the  court 
Steele  v.  Spencer,  1  Pet.  552,  7:  259 
Cited  in   Ofenstein  v.   Bryan,   20   App.  D.  C 

22— Printup  v.  Mitchell,  17  Ga.  662,  63  Aia. 
Dec.  258 — Keen  v.  Monroe,  75  Va.  427. 

321.  A  deed  which  sets  forth  no  mooa- 
ments  to  indicate  the  line  of  division  from 
the  grantor's  other  lands,  not  included  in 
the  deed,  is  vague  and  indefinite,  and  pre- 
sents a  question  for  the  jury  aa  to  wnat 
lands  are  granted.  Reed  v.  Proprietors  of 
Locks  &  Canals,  8  How.  274,  12: 1077 

Constractlon  of  oorrespondenoe. 

See  also  supra,  284;  infra,  435. 

322.  A  case  which  turns  upon  the  proper 
conclusions  to  be  drawn  from  a  commercial 
correspondence,  in  connection  with  other 
facts  and  circumstances,  is  properly  referred 
to  a  jury,  although  the  construction  of  writ- 
ten instruments  is  ordinarily  a  question  for 
the  court.  Rankin  v.  Fidelity  Ins.  Trust 
&  S.  D.  Ck>.  189  U.  S.  242,  23  Sup.  Ct  Rep. 
553,  47: 792 

323.  The  scope  and  effect  of  a  contract 
which  depends  wholly  upon  written  cor- 
respondence, and  not  upon  extrinsic  circum- 
stances, are  to  be  determined  by  the  court 
Hughes  V.  Dundee  Mortg.  &  T.  Invest.  Co. 
140  U.  S.  98,  11  Sup.  Ct.  Rep.  727,  35:  354 
Cited  In  McNamee  v.  Hunt,  30  C.  C.  A.  656, 

59  U.  S.  App.  9,  87  Fed.  301. 

324.  The  construction  of  a  letter  of  guar- 
anty belongs  to  the  court  Bell  v.  Bruen,  I 
How.  169,  11:89 

325-326.  It  is  for  the  court  to  construe 
the  correspondence  of  the  parties,  to  deter- 
mine whether  it  contains  an  agreement  dis- 
tinct from  a  prior  written  agreement  wbicb 
had  been  the  subject  of  litigation  between 
them,  in  an  action  brought  to  recover  on 
the  contract  entered  into  by  the  correspond- 
ence.    Goddard  v.  Foster,  17  Wall.  123. 

21:S89 

Limited  In  Blake  v.  Pine  Mountain  Iron  ft  Coal 
Co.  22  C.  C.  A.  461,  43  U,  S.  App.  490.  Tfi 
Fed.  654. 

Cited  in  Higglns  v.  McCrea,  116  U.  &  6S2,  29 
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I*,  ed.  768,  6  Sup.  Ct.  Rep.  5.57 — Hiiffhcs  v. 
Dundee  Mortg.  &  T.  Invest.  Co.  140  U.  S. 
104,  36  L.  ed.  357,  11  Sup.  Ct.  Uep.  727 — 
Scanlan  v.  Hodges,  8  C.  C.  A.  118,  10  U. 
S.  App.  352,  52  Fed.  360 — Guarantee  Co.  of 
N.  A.  V.  Mechanics*  Sav.  Bank  &  T.  Co.  26 
C.  C.  A.  155,  47  U.  S.  App.  91,  80  Fed. 
776 — Sea  Ins.  Co.  v.  Johnston,  44  C.  C.  A. 
480,  105  Fed.  289— McPhee  v.  Young,  13 
Colo.  87,  21  Pac  1014 — Dobbs  v.  Campbell, 
10  Kan.  App.  189,  63  Pac.  289 — Tellurlde 
Power  Transmission  Co.  v.  Crane,  103  III. 
App.  656 — Roberts  ▼.  Bonaparte,  73  Md. 
200,  10  L.B.A.  690,  20  Atl.  918— Comfort 
▼.  Ballingal,  134  Mo.  288,  35  S.  W.  609— 
Halsey  v.  Adams,  63  N.  J.  L.  336,  43  Atl. 
708 — Williamson  v.  North  Paciflc  Lumber 
Co.  38  Or.  566,  63  Pac.  16 — Sun  Fire  Office 
V.  Ermentrout,  2  Pa.  DIst.  R.  78 — Bridge- 
port Organ  Co.  t.  Guldin,  3  Pa.  Dist.  R. 
650 — Holston  Salt  &  Plaster  Co.  y.  Campbell, 
89  Va.  398,  16  S.  E.  274 — Houston  v.  Mc- 
Neer.  40  W.  Va.  371,  22  S.  E.  80. 

327.  The  construction  and  effect  of  a  let- 
ter containing  a  mere  proposition  to  give 
the  principal  in  a  bond  more  time  are  mat- 
ters of  law.  United  States  v.  Nicholl,  12 
Wheat.  505,  6:  709 
fitted  in   Dudgeon   r.   Haggart,    17   Mich.   280. 

328.  Where  the  question  whether  the  de- 
fendant has  duly  requested,  and  the  plain- 
tiff has  unreasonably  refused  to  submit  to, 
such  an  appraisal  and  award  as  a  policy  of 
insurance  calls  for,  does  not  depend  in  any 
degree  on  oral  testimony  or  extrinsic  facts, 
but  wholly  iipon  the  construction  of  corre- 
spondence in  writing  between  the  parties, 
the  question  is  one  of  law,  to  be  decided  by 
the  court.  Hamilton  v.  Liverpool  &  L.  &  G. 
Ins.  Co.  136  U.  S.  242,  10  Sup.  Ct.  Rep.  945, 

34:  419 

Cited  in  Hughes  ▼.  Dundee  Mortg.  &  T.  Invest. 

Co.   140  U.   S.   104,   36  L.  ed.  367,   11    Sup. 

Ct  Rep.   727 — McNamee  v.   Hunt,   30  C.   C. 

A.  656.  59  U.  S.  App.  9,  87   Fed.  301. 

329.  When  a  contract  is  to  be  gathered 
from  a  commercial  correspondence  which 
refers  to  material  extraneous  facts,  or  only 
shows  part  of  a  course  of  dealing  between 
the  parties,  it  is  sometimes  necessary  to 
leave  the  meaning  and  effect  of  the  letters, 
in  connection  with  other  evidence,  to  the 
jury.  But  where  the  question  was  whether 
a  draft  was  drawn  against  a  particular  con- 
signment, and  was  to  be  determined  from 
the  draft  itself  and  a  letter  of  advice,  it 
was  a  proper  question  for  the  court.  Tur- 
ner V.  Yates,  16  How.  14,  14:  824 
Di9tinoui9hed  and  disapproved  in  Wiseman  v. 

Northern  P.  R.  Co.  20  Or.  431,  23  Am.  St. 
Rep.  135,  26  Pac.  272. 

Cited  in  Drakely  v.  Gregg,  8  Wall.  268,  19 
L.  ed.  414 — Hamilton  v.  Liverpool  &  L.  & 
G.  Ins.  Co.  136  U.  S.  255,  34  L.  ed.  424,  10 
Sup.  Ct.  Rep.  945 — Scanlan  v.  Hodges,  13 
C.  C.  A.  118,  10  U.  S.  App.  352,  52  Fed. 
."560 — Cheney  v.  Eastern  Transp.  Line,  59 
Md.  566— Kearney  v.  New  York,  92  N.  Y. 
621— KIrwan  v.  Byrne,  9  Misc.  78,  29  N. 
Y.  Supp.  287 — Sun  Plre  OfBce  v.  Ermentrout, 
11  Pa.  Co.  Ct.  23. 

Ernsnres. 

Seo  also  supra,  319,  320. 

330.  It   is   for    the    jury    to    determine 


whether  an  erasure  in  an  instrument  was 
made  in  consequence  of  directions  siven  by 
an  attorney.  United  States  use  of  Rogers 
V.  Conklin  ( Rogers  v.  The  Marshal ) ,  1  Wall. 
644,  17: 714 

17.  Facts    in    Relation    to    Statute    of 

Frauds, 

331.  Where  the  facts  in  relation  to  a 
verbal  contract  of  sale,  alleged  to  be  within 
the  statute  of  frauds,  are  undisputed,  their 
legal  eflfect  is  for  the  court.  Hinchman  v. 
Lincoln,  124  U.  S.  38,  8  Sup.  Ct.  Rep.  369, 

31 :  337 

Performance  to  take  case  oat  of  stat- 
ute of  frauds. 

332.  Whether  there  was  such  a  receipt 
and  acceptance  under  a  verbal  contract  of 
sale  as  to  take  the  contract  out  of  the  stat- 
ute of  frauds  is  a  question  for  the  jury. 
Hinchman  v.  Lincoln,  124  U.  S.  38,  8  Sup. 
Ct.  Rep.  369,  31:  337 
Garfield  v.  Paris,  96  U.  S.  557,            24:  821 

333-334.  In  an  action  on  a  note  given  in 
compliance  with  an  agreement  signed  by  the 
maker  only,  unattended  with  any  actual  de- 
livery of  the  article  sold,  the  court  may 
properly  leave  it  to  the  jury  to  infer  from 
the  evidence  an  actual  performance  of  the 
agreement,  so  as  to  take  the  case  out  of  the 
statute  of  frauds.  Weightman  v.  Caldwell, 
4  Wheat.  85,  4:  520 

Cited  in  Devine  v.  Warner,  75  Conn.  380,  96 

Am.    St.    Rep.    211,    53    Atl.    782 — Coffin    v. 

Bradbury,    3    Idaho,    779,    95    Am.    St.    Uep. 

37,  35  Pac.  715 — Mechanical  Boiler  Cleaner 

Co  V.  Kellner,  62  N.  J.  L.  561,  43  Atl.  599 — 

Stockton    ▼.    Rogers,    17    Misc.    139,    39    N. 

Y.  Supp.  400 — Nichols  v.  Clark,  40  Misc.  109, 

81    N.   Y.    Supp.   262. 

335.  Whether  or  not  a  purchaser  who  was 
already  in  possession  of  a  mill  when  he  bid 
it  off  at  a  sale  had  possession  thereafter  un- 
der the  sale,  so  as  to  take  the  contract  out 
of  the  statute  of  frauds,  and  whether  a 
portable  sawmill  waa  real  estate,  were  ques- 
tions properly  left  to  the  jury.  Porter  v. 
Graves,  104  U.  S.  171,  26:  691 
Cited  in  First  Nat.  Bank  v.  Comfort,  4  Dak. 

172,   28   N.    W.   855. 

18.  Title  to  Real  Property, 

Validity  of  Grant  Depending  on  Facts,  see 

supra,  107. 
Notice,  see  supra,  267,  268,  270. 
Construction   of  Paper  Titles,    see    supra, 

315-321. 
Meaning     of     Ambiguous     Description     in 

Deed,  see  Evidence,  1645. 
See  also  supra,  335. 

336.  In  order  to  locate  a  grant  of  land, 
there  must  be  evidence  to  show  that  the 
place  of  location  agrees  with  the  description 
m  the  grant;  and  that  evidence  is  for  the 
jury.  Pinkerton  v.  Ledoux,  129  U.  S.  346, 
9  Sup.  Ct.  Rep.  399,  32:  706 

337.  Whether  the  locality  of  a  tract  as 
described  in  a  Mexican  grant  can  be  ascer- 
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tained  or  not  is  a  question  of  fact  to  be 
ascertained  by  a  jury,  whose  verdict  is  not 
open  to  revision  in  this  court.  Trenier  v. 
Stewart,  101  U.  S.  797,  25:  1021 

Cited  in  Cavazos  v.  Trevlno,  35  Tex.  150. 

338.  The  question  whether  a  certain  tract 
of  land  in  controversy  lay  within  the  bounds 
of  a  colony,  as  a  part  of  which  it  had  been 
granted,  was  properly  left  by  the  court  to 
the  determination  of  the  jury.  White  v. 
Burnley,  20  How.  235,  15:  886 
Cited  in  Sheirburn  ▼.   Hunter,  3  Woods,  283, 

Fed.  Cas.  No.  12,744. 

339.  The  questions  whether  or  not  a  lot, 
and  the  inhabitation,  cultivation,  or  posses- 
sion thereof,  were  within  the  purview  of 
the  act  of  1812,  confirming  to  inhabitants  of 
certain  towns  and  villages  their  lots,  out- 
lots,  commons,  etc.,  are  for  the  jury.  Savig- 
nac  V.  Garrison,  18  How.  136,  15:  290 
Guitard  v.  Stoddard,  16  How.  494,  14:  1030 
Cited  in   SavifCDac   v.   Gari-ison,    18    How.    137, 

15  L.  ed.  291 — St.  Louis  Public  Schools  v. 
Rlsley,  10  Wall.  116,  19  L.  ed.  858— Clark 
v.  Hammerle,  36  Mo.  641 — Vasquez  v.  Ewlng, 
42  Mo.  256,  261. 

340.  The  court  may  properly,  in  an  eject- 
ment suit,  leave  it  to  the  jury  to  find  wheth- 
er the  land  sued  for  is  within  plaintiff's 
grant.  Bates  v.  Illinois  C.  R.  Co.  1  Black, 
204.  17:  158 
Cited  in  St.  Paul  &  P|  R.  Co.  v.  Schurmeir,  7 

Wall.  280,  19  li.  ed.  79 — Mann  v.  Tacoma 
Land  Co.  44  Fed.  29— (?hapman  v.  rolack.  70 
Cal.  494,  11  rac.  764— Miller  v.  White.  23 
Fla.  307,  2  So.  614— St.  Paul,  S.  &  T.  F. 
R.   Co.   V.   First   Div.    St.   Paul  &  P.    R.   Co. 

26  Minn.  34.  49  N.  W.  303— Chan  v.  Brandt, 
45  Minn.  94,  47  N.  W.  461 — Bamhard  v. 
Ehihart,  33  Or.  282,  54  Pac.  195— West  v. 
Fox  River  Paper  Co,  82  Wis.  656,  52  N,  W. 
803. 

341.  Whether  a  lake  ever  existed  in  front 
of  or  bordering  on  land  patented  to  the 
state  of  Oregon  under  the  swamp-land  grant, 
the  recession  of  whose  waters  would  leave 
the  bed  of  the  lake  thus  laid  bare  to  accrue 
to  the  owner  of  such  land,  is  a  question  of 
fact  which  is  not  concluded  by  a  mere  call 
in  the  official  survey,  plats,  and  maps  for  a 
meander  line  along  the  side  of  a  lake  as  a 
boundary  of  such  land.  French-Glenn  Live 
Stock  Co.  V.  Springer,  185  U.  S.  47,  22  Sup. 
Ct.  Rep.  563,  46:  800 
French-Glenn  Live  Stock  Co.  v.  Colwell,  185 

U.  S.  54,  22  Sup.  Ct.  Rep.  566,  46:  804 
Cited  in  French-Glenn  Live  Stock  Co.  v.  Col- 
well, 185  U.  S.  55,  46  L.  ed.  804,  22  Sup. 
Ct.  Rep.  566 — Kean  v.  Calumet  Canal  & 
Improv.  Co.  190  U.  S.  491,  47  L.  ed.  1149, 
23  Sup.  Ct.  Rep.  651 — Security  Land  &  Ex- 
ploration Co.  V.  Burns,  193  T;.  S.  183,  48 
L.  ed.  672,  24  Sup.  Ct.  Rep.  425— Whitaker 
V.  McBrlde,  197  U.  S.  514,  49  L.  ed.  861, 
25  Sup.  Ct.  Rep.  530 — Chapman  &  D.  I^nd 
Co.  V.  Blgelow,  206  U.  S.  44,  51  L.  ed.  956, 

27  Sup.  Ct.  Rep.  679 — Chapman  &  D.  Land 
Co.  V.  BIgelow,  77  Ark.  343,  92  S.  W.  534— 
Schlosser  v.  Ryan,  118  Iowa,  455,  90  X.  W. 
842 — Secnrltv  Land  &  Exploration  Co.  v. 
Burns,  87  Minn.  108,  63  L.R.A.  163,  94 
Am.  St.  Rep.  684,  91  N.  W.  304. 

Boundaries. 

342.  The  court  has  a  rigl)t  to  decide  on 


the  legal  effect  of  a  written  instrument,  but 

the  question  of  boundary  ie  always  a  matter 

of  fact  for  the  jury.     Barclav  v.  Howell.  6 

Pet.  498,  '  8: 477 

died  in  Potomac  S.  B.  Co.  v.  Upper  rotomac 

S.  B.   Co.   109  U.   S.  679,  27   L.  ed.   1073,  % 

Sup.  Ct.  Rep.  445 — Hoboken  v.  Pennsylvania 

R.  Co.  124  U.  S.  679,  31  L.  ed.  548.  8  Su|. 

Ct.   Rep.   643 — Ewing  v.   Burnet.   1   McLean. 

269,   Fed.   Cas.   No.   4,591 — Holmes  v.  Clevp- 

land,  C.  &  C.  R.  Co.  93  Fed.  109— Methodist 

Episcopal   Church   v.    Hoboken,   33   N.   J.  L 

22,   97    Am.   Dec   696 — Mason   v.    Whit  p.  H 

Barb.  186 — Cronk  v.  Wilson,  40  Hun,  27 J— 

Tymason   v.   Bates,   14  Wend.   685 — Augusta 

Mfg.  Co.  T.  Vertrees,  4  Lea,  82. 

343.  The  boundary  of  a  state,  when  ma- 
terial in  order  to  determine  the  extent  of 
the  jurisdiction  of  a  court,  is  not  a  simple 
question  of  law ;  but  the  application  of  tbe 
evidence  in  the  ascertaimuent  of  it  belon?^ 
to  the  jury.  United  States  v.  John  ilniiii 
States  V.  Jackalow)  1  Black,  484,  17:  22S 
Cited  in  United  States  v.  Anderson,  17  Blatcbf. 

239,    Fed.    Cas.    No.    14,448— Ex    parte  lUi 
linger,  5  Hughes,  390.  88  Fed.   783— Mahler 
V.   Norwich  &  N.   T.   Transp.   Co.  35  N.  1. 
358. 

344.  Where  the  location  of  a  line  is  a 
question  of  fact,  it  is  proper  to  be  left  to 
the  jury  without  controlling  instructioo*. 
Cavazos  v.  Trevino,  6  Wall.  773,  18:  813 

345.  On  town  records  describing  a  high 
way,  the  situation  of  the  points  called  in: 
as  the  boundary  of  a  street  is  a  question  for 
the  jury.  Richardson  v.  Boston,  19  How. 
263,  15: 639 

346.  Instructions  are  proper  which  left  it 
for  the  jury  to  decide  whether  a  cert*in 
block  in  St.  Louis  was  bounded,  as  origin-tl 
ly  laid  out,  upon  the  Mississippi  river,  or 
upon  a  street,  towpath,  or  passageway,  ur 
other  open  space  for  permanent  public  uv. 
and  that,  if  the  river  was  found  to  be  ihe 
boundary,  the  accretions  in  question  ^ 
longed  to  the  owners  of  the  block,  but  oth;T- 
wise  not.  St.  Louis  Public  SchooU  v.  Ri*;lt). 
10  Wall.  91,  19:850 
Cited  in   Illinois  &   St.   L   R.  &  Canal  Co.  t- 

St.  Louis,  2  Dill.  78,  Fed.  Cas.  No.  7.007— 
Myers  v.  St.  Louis,  82  Mo.  374— Re  Sutr- 
Reservation,  37  Hun,  551. 

347.  The  sufficiency  of  the  marking  of  th«» 
boundaries  of  a  mining  claim,  as  required  t»> 
§  2324,  Revised  Statutes  (U.  S.  Comp.  Stai. 
1901,  p.  1426),  is  a  question  for  the  jury. 
Bennett  v.  Harkrader,  158  U.  S.  441, 15  Sup. 
Ct.  Rep.  863,  39: 1046 
Cited   in   McCarthy   v.   Phelan.    132   Cal.  4i'«"'- 

64  Pac.  570 — Duncan  v.  Fulton,  15  ('•••" 
App.  151,  61  Pac.  244— Farmlni;ton  <J''I«f 
Mln.  Co.  V.  Rhymney  Gold  &  Copper  Co.  -0 
Utah,  370.  77  Am.  St.  Rep.  9i:i,  58  I**-^' 
832. 

348.  It  ifl  the  province  of  the  court  to  in- 
struct the  jury  in  an  action  of  ej^vtnint 
that  they  shall  fix  the  boundaries  nf  lb- 
tract  in  controversy  by  an  exaniinaiit-n  «•[ 
the  whole  evidence.  Barclav  v.  Howell.  6 
Pet.  498,  '  8.**^ 

Title  by  adverse  i>os8es.slon. 

349.  What  constitutes  adverse  poi.*essK>n 
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is  a  question  of  law.  The  fact  of  adverse 
possession  in  any  case  is  a  question  of  fact 
for  the  jury.  Jackson  ex  dem.  Bradstreet 
V.  Huntington,  5  Pet.  402,  8:  170 

Cited   In  Reld  ▼.  Anderson,  13  App.   D.  C.  35 

— Webb    V.    Carter,    62    Ga.    421 — Bnker    v. 

Swan,  32  Md.  359 — Washburn  v.  Cutter,  17 

Minn.   369,    Gil.    335 — Woodward   v.    McRey- 

Dolds,  1  Chand.    (Wis.)    248. 

350.  Whether  the  facts  in  a  particular 
•case  constitute  color  of  title  is  a  question 
of  law;  but  what  is  good  faith  in  the  party 
claiming  under  such  color  is  a  question  of 
fact.     Wright  v.-  Mattison,   18   How.  50, 

15:  280 
€ited  in  Searl  ▼.  School  Dlst.  No.  2,  133  U.  8. 
563,  33  L.  ed.  746,  10  Sup.  Ct.  Rep.  374— 
Lee  ▼.  O'Quin,  103  Ga.  364,  30  S.  E.  356 — 
Fisher  v.  Bennehoff,  121  111.  441.  13  N.  E. 
150 — Baker  v.  Swan,  32  Md.  359 — Armijo 
T.  Armljo,  4  N.  M.  63,  13  Pac.  92. 

350a.  The  question  of  good  faith,  under 
color  of  title,  is  one  of  fact,  or  mixed  fact 
and  law,  to  be  decided  by  the  jury  under  in- 
structions from  the  court.  Graham  v. 
Bayne,  18  How.  60,  15:  265 

351.  The  possession  necessary  to  sustain 
a  prescription  is  founded  upon  fact,  which 
it  is  the  province  of  a  jury  to  ascertain. 
Anderson  v.  Bock,  15  How.  323,  14:  714 

352.  The  question  whether  possession  is 
or  is  not  adverse,  in  any  particular  case, 
may  be  a  question  of  fact  for  the  jury.  Ho- 
gan  V.  Kurtz,  94  U.  S.  773,  24:  317 
Cited   In    Strlckley   v.    Hill,   22   Utah,    270,   83 

Am.  St.  Rep.  786,  62  Pac.  893. 

353.  Whether  possession  is  established  by 
the  facts  and  circumstances  introduced  in 
evidence  to  support  a  claim  of  adverse  title 
is  a  question  within  the  peculiar  province  of 
a  jury.     Ewing  v.  Burnet,  11  Pet.  41, 

9:  624 

Cited  in  Morrison  v.  Kelly,  22  111.  624,  74  Am. 

Dec.    169— Johns   v.    McKlbben,    156    111.    73, 

40  N.  E.  449— White  v.  Harris,  206  111.  694, 

69  N.   E.  519. 

354.  What  is  a  continuous  possession  is 
a  mixed  question  of  law  and  fact.  Cook  v. 
Burnley,  11  Wall.  659,  20:  29 

355.  Where  the  defendant  originally  stood 
in  fiduciary  relations  to  the  title,  the  ques- 
tion of  adverse  possession  is  properly  left 
to  the  jury.    Zeller  v.  Eckert,  4  How.  289, 

11:979 

356.  The  continuation  of  the  adverse  pos- 
session of  a  part  of  a  square  used  as  a  brick 
yard  after  the  removal  of  that  business  is 
a  question  for  the  jury  where  there  is  evi- 
dence that  some  old  brick  were  left  on  the  f 
premises,  and  the  entire  square  was  adver-  ; 
tised  for  sale  or  rent  by  the  claimants,  and 
one  sign  was  on  the  part  in  dispute,  and 
they  actually  leased  the  whole  square  and 
paid  taxes  thereon.  Davis  v.  Coblens,  174 
U.  S.  719,  19  Sup.  Ct.  Rep.  832,      43:  1147 

19.  Questions  of  Insurance, 

Sufficiency  of  Evidence  of  Suicide  to  Go  to 
Jury,  see  supra,  134. 


Sufficiency  of  Proof  of  Death  to  Gk)  to  Jury, 

see  supra,  136. 
Condition  and  Habits  of  Applicant  for  Life 

Insurance,  see  supra,  205-207. 
Fraud,  see  supra,  245-247. 
Extension  of  Time  for  Payment  of  Premium, 

see  supra,  285. 
Authority  of  Agent,  see  supra,  285. 
Construction  of  Policy,  see  supra,  304. 
Construction  of  Correspondence  Respecting 

Appraisal  and  Award,  see  supra,  328. 
Special   Findings  on  Question  of  Law,  see 

infra,  893a. 
Sunstroke  of  Insured,  see  Insurance,  260. 
See  also  infra,  612. 

Insanity  of  assured. 

357.  If  there  was  any  evidence  tending  to 
prove  that  one  insured  was  insane  when 
he  took  poison  which  caused  his  death,  the 
judge  could  not  properly  take  the  evidence 
from  the  jurv.  Charter  Oak  L.  Ins.  Co.  v. 
Rodel,  95  U.'S.  232,  24:  433 

Cited  in  Manhattan  L.  Ins.  Co.  v.   Broughton, 

109  U.  S.  127,  27  L.  ed.  880,  3  Sup.  Ct  Kep. 

99 — Connecticut  Mut.  L.  Ins.  Co.  v.  Lathrop. 

Ill    U.    S.    615,    28    L.   ed.    537,    4    Sup.    CX. 

Rep.  533 — Wolff  v.  Connecticut  Mut.  L.  Ins. 

Co.    2    Fllpp.    302,    Fed.    Cus.    No.    17,91»l)— 

Cunningham  v.  Union  P.  R.  Co.  4  Utah,  212, 

7   Pac.    795. 

Facts  materia!   to   risk   in   marine   in- 
surance. 

Diligence  in  Communicating,  see  supra, 

180. 
Misrepresentation  or  Concealment,   see 

supra,  245. 

358-361.  The  question  of  materiality  of 
the  time  of  sailing  of  a  ship  to  the  risk  as- 
sumed by  the  in.surers  is  a  question  for  the 
jury,  under  the  direction  of  the  court. 
M'l^nahan  v.  Universal  Ins.  Co.  1  Pet.  170, 

7:  98 
Cited  in  Roth  v.  City  Ins.  Co.  6  McLean,  337, 
Fed.  Cas.  No.  12,084 — Hardman  v.  Fire- 
man's Ins.  Co.  20  Fed.  595 — Kerr  v.  Union 
Marine  Ins.  Co.  64  C.  C.  A.  619,  130  Fed. 
417. 

Crew,    pilot,    and    time    for    beine;    on 

board. 

362.  What  ia  a  competent  crew  for  a 
voyage;  at  what  time  such  crew  should  be 
on  board;  what  is  proper  pilot  ground; 
what  is  the  course  and  usage  of  trade  in  re- 
lation to  the  master  and  crew  being  on 
board  w^hen  the  ship  breaks  ground  for  the 
voyage, — are  questions  of  fact.  M'Lanahan 
V.  Universal  Ins.  Co.  1  Pet.  170,  7:  98 
Cited   In    Schultz   v.    Pacific    Ins.    Co.    14    Fla. 

118. 

Deviation. 

363.  Whether  any  delay  at  the  commence- 
ment or  in  the  course  of  a  voyage  amounts 
to  a  deviation  is  a  question  of  fact.  M'Lan- 
alian  v.  Universal  Ins.  Co.  1  Pet.  170, 

7:98 

Actual  total  loss. 

364.  The  jury  cannot  be  permitted  to  pass 
on  the  question  of  actual  total  loss  on  a 
marine  policy  when  a  large  part  of  the 
goods  reach  their  destination  in  specie,  and 
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a  substantial  part  of  them  are  wholly  unin- 
jured. Washburn  &  M.  Mfg.  Co.  v.  Re- 
liance Marine  Ins.  Co.  179  U.  S.  1,  21  Sup. 
Ct.  Rep.  1,  45:  49 

Cited  in  Soelberg  ▼.  Western  Assur.  Co.  55  C. 
C.  A.  618,  119  Fed.  35. 

Abandonment. 

Reasonable  Time  for  Abandonment,  see 
supra,  163,  164. 

365-6.  Whether  an  insured  owner's  acts 
and  interference  with  property  abandoned, 
before  acceptance  of  the  abandonment  by 
the  insurance  company,  shall  be  considered 
a  revocation  of  the  abandonment,  is  a  ques- 
tion of  fact  as  to  intention,  to  be  decided 
by  the  jury.  Columbian  Ins.  Co.  v.  Ashby, 
4  Pet.  139,  7:  809 

20.  In  Patent  Cases, 

Reasonable  Time  for  Restoring  Destroyed 

Drawings,  see  supra,  162. 
Identity  of  Patents  and  Patented  Devices, 

see  supra,  218-233. 
Intent  to  Abandon,  see  supra,  261,  262. 
Knowledge  of  Use  by  Public,  see  supra,  272. 

NoTelty. 

367.  The  novelty  of  a  patent  is  a  ques- 
tion for  the  court,  where  it  is  to  be  deter- 
mined by  comparison  of  inventions  and  de- 
vices, without  the  aid  of  any  extrinsic  evi- 
dence. Market  Street  Cable  R.  Co.  v.  Row- 
ley, 155  U.  S.  621,  15  Sup.  Ct.  Rep.  224, 

39:  284 
Cited   in    Overweight   Coanterbalance   Elevator 
Co.   V.   Improved  Order,   B.  M.   H.   Asso.   36 
C.  C.  A.  131,  94   Fed.  161— Roberts  v.  Ben- 
nett, 69  C.  C.  A.  535,  136  Fed.   195. 

368.  If  no  more  ingenuity  and  skill  was 
required  to  construct  a  new  doorknob  than 
was  possessed  by  an  ordinary  mechanic  ac- 
quainted with  the  business,  the  patent  was 
void;  and  this  was  a  proper  question  for  a 
jury.    Hotchkiss  v.  Greenwood,  11  How.  248, 

13:683 
Continuity. 

369.  The  question  of  the  continuity  of  the 
application  for  a  patent,  where  one  has 
been  withdrawn  and  a  new  one  filed,  should 
be  submitted  to  the  jury.  Godfrey  v.  Eames, 
1  Wall.  317,  17:  684 

Sufficiency  of  description. 

370.  In  patents  for  machines,  the  suffici- 
ency of  the  description  must,  in  general,  be 
a  question  for  the  jury.  Battin  v.  Taggert, 
17  How.  74,  15:  37 

371.  The  sufficiency  of  the  description  in 
the  specification  of  a  patent  for  a  composi- 
tion of  matter,  where  the  proportions  of  the 
intrredients  are  to  be  varied  in  accordance 
with  variations  in  the  degree  of  properties 
possessed  by  them,  is  a  question  of  fact  for 
the  jury,  upon  the  evidence  of  those  skilled 
in  the  art.    Wood  v.  Underbill,  5  How.  1, 

12:23 

372-373.  Where  a  claim  in  a  patent  de- 
clares that  the  combination  is  made  up  of 
BO  much  of  the  described  machinery  as  ef- 


fects A  particular  result,  it  is  a  question 
of  fact  properly  left  to  the  jury  to  aay 
which  of  the  described  parts  are  essential 
to  that  result.  SiUby  y.  Foote,  14  How. 
218,  14: 894 

Cited  in  Electric  Railroad  Signal  Co.  v.  Hall 
Railway  Signal  Co.  114  U.  S.  98,  29  L.  ed. 
99,  5  Sup.  Ct.  Rep.  1069 — Whipple  v.  Mid- 
dlesex Co.  4  Fisher,  Pat.  Cas.  41.  Fed.  Cas. 
No.  17,520— Hoe  v.  Knap,  27  Fed.  208— 
Parsons  v.  Seelye,  40  C.  C.  A.  490,  100  Fed- 
458. 

374-377.  It  is  for  the  jury  to  determine 
from  the  facts  in  the  case,  whether  the 
specifications  for  a  patent,  including  the 
claim,  are  so  precise  as  to  enable  any  per- 
son skilled  in  the  structure  of  machines,  to 
make  the  one  described.  Battin  v.  Taggert, 
17  How.  74,  15:37 

Cited  In  Electric  Smelting  &  Aluminum  Co.  t. 

Carborundum    Co.    42    C.    C.    A.    648,    102 

Fed.   629. 

21,  Negligence, 

a.  General  Rules, 

Diligence  Generally,  see  supra,  VI.  c,  4. 
Unnecessary    Violence    Toward    Passenger, 

see  supra,  168,  169. 
Master  and  Servant,  see  supra,  193-195. 
Payment   by   Bank   of   Altered    Check,  see 

supra,  295. 

378.  Questions  of  negligence  are  ordina- 
rily for  the  jury,  under  proper  direction  as  U> 
the  principles  of  law  by  which  they  should 
be  controlled.  Delaware,  L.  &  W.  R.  Go.  ▼. 
Converse,  139  U.  S.  469,  11  Sup.  Ct.  Rep- 
569,  35: 213 

Distinguished  In   Lewis  v.  Prlen,  98  Wis.  90, 

73  N.  W.  654. 

Cited  in  Grand  Trunk  R.  Co.  ▼.  Ives,  144  U. 
S.  417.  36  L.  ed.  489,  12  Sup.  Ct.  Rep.  67i> 
— Washington  &  G.  R.  Co.  v.  Harmon  (Wash- 
ington' &  G.  R.  Co.  V.  Tobrlner)  147  U.  S. 
580,  37  L.  ed.  288,  13  Sop.  Ct.  Rep.  557— 
Richmond  &  D.  R.  Co.  v.  Powers,  149  l*.  ?- 
45,  37  L.  ed.  643,  13  Sup.  Ct.  Rep.  74S— 
Elliott  V  Chicago,  M.  &  St.  P.  R.  Co.  150 
U.  S.  246,  37  L.  ed.  1070,  14  Sup.  Ct  Bep. 
85 — Baltimore  &  P.  R.  Co.  v.  Mackcy.  I.'m 
U.  S.  83,  39  L.  ed.  628,  15  Sup.  Ct.  R<T 
491— Baltimore  &  O.  R.  Co.  v.  Griffith,  15}> 
U.  S.  610,  40  L.  ed.  277,  16  Sup.  Ct.  Rep. 
105— Northern  P.  B.   Co.  ▼.   Charless,  2  C 

C.  A.  391,  7  U.  S.  App  359,  51  Fed.  572— 
Union  P.  R.  Co.  v.  Jarvl,  3  C.  C.  A.  4S8.  10 

D.  S.  App.  439,  53  Fed.  70— Gulf.  C.  A  S. 
F.  R.  Co.  V.  Ellis,  4  C.  C.  A.  457,  10  U.  S. 
App.  640.  54  Fed.  484— Northern  P.  B.  Co. 
V.  Peterson,  5  C.  C.  A.  340,  12  U.  8.  Ap^ 
254,  55  Fed.  943— Atchison,  T.  &  S.  F.  R- 
Co.  V.  McClurg.  8  C.  C.  A.  325.  19  T.  S- 
App.   346,   59   Fed.   868 — New   OrleaDS  k  >' 

E.  R.  Co.  V.  Thomas,   9  C.   C.  A.   32.  2."  l*. 
S.  App.  37,  60  Fed.  382— Southern  P.  Co.  v. 
Burke,  9  C.  C.   A.   235,   13  U.  S.  App.  H^- 
60   Fed.   710— Kansas  City,   Ft.   8.  k  M-  K. 
Co.    V.    Kliksey.    9    C.    C.    A.    323,   22   T.  S 
App.  94,  60  Fed.   1002— Northern  P.  U-  Co. 
V.  Austin,  12  C.  C.  A.  98,  24  U.  S.  App.  S3«. 
64     Fed.     213— Western    U.     Teleg.    Co.    t 
Thorn,  12  C.  C.  A.   108.  28  a  S.  App.  12*. 
64    Fed.    292— Alaska    Treadwell    Gold  Mtn. 
Co.   V.   Whelan,    12  C.   C.   A,   229.  29  V.  S 
App.  1,  64  Fed.  466— Clark  v.  Canadian  P. 
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R.  Co.  69  Fed.  545 — Beatty  v.  Mutual  Re- 
serve Fund  Life  Asso.  21  C.  C.  A.  231,  44 
U.  S.  App.  527.  75  Fed.  68 — Pyle  v.  Clark, 
25  C.  C.  A.  192,  49  U.  S.  App.  260,  79  Fed. 
747 — CI  ana  t.  Northern  S.  S.  Co.  82  C.  C.  A. 
283,  60  U.  8.  App.  716,  89  Fed.  647— 
Illinois  C.  R.  Co.  T.  Jones,  37  C.  C.  A.  Ill, 
95  Fed.  374 — Chesapeake  &  O.  R.  Co.  v. 
King.  49  L.R.A.  107.  40  C.  C.  A.  437,  90 
Fed.  256 — Mexican  C.  R.  Co.  ▼.  Murray,  42 

C.  C.  A.  342.  102  Fed.  271— St.  Louis,  I. 
M.  ft  8.  R.  Co.  ▼.  Leftwich,  ^54  C.  C.  A.  3. 
117  Fed.  129— St.  Louis,  I.  'M.  ft  S.  R.  Co. 
V.  Martin.  61  Ark.  555,  33  S.  W.  1070— 
Baltimore   ft  P.    R.    Co.    v.    Golwny,    6   App. 

D.  C.  165 — Warner  v.  Baltimore  ft  O.  R.  Co. 
7  App.  D.  C.  87 — Werk  v.  Illinois  Steel  Co. 
154  111.  432.  40  N.  B.  442 — Chicago  ft  A.  R. 
Co.  ▼.  Sanders,  154  111.  537,  39  N.  B.  481— 
Werk  ▼.  Illinois  Steel  Co.  54  111.  App.  809— 
Atchison.  T.  ft  S.  F.  R.  Co.  v.  Conlon.  9 
Kan.  App.  121,  57  Pac.  1063 — York  ▼.  Maine 
C.  R.  Co.  84  Me.  123.  18  L.R.A.  62.  24  Atl. 
790 — Baker  ▼.  Kansas  City,  Ft.  S.  ft  M.  R. 
Co.  147  Mo.  155,  48  S.  W.  838— O'Brlene  v. 
New  York  C.  ft  H.  R.  R.  Co.  37  App.  Div. 
548.  56  N.  Y.  Supp.  236 — Missouri,  K.  ft 
T.  R.  Co.  T.  Johnson,  92  Tex.  382.  48  S.  W. 
568 — Lowe  ▼.  Salt  Lake  City.  13  Utah,  98, 
57  Am.  St.  Rep.  708,  44  Pac.  1050 — Linden 
V.  Anchor  Min.  Co.  20  Utah.  148.  58  Pac. 
355. 

379.  Where  evidence  is  conflicting,  it  is 
the  province  of  the  jury  to  determine,  from 
such  evidence,  the  proof  which  constitutes 
negligence.    Southern  P.  Co.  v.  Pool,  160  U. 

S.  438,  16  Sup.  Ct.  Rep.  338,  40:  485 

Cited  in  Patton  v.   Southern  R.  Co.   27  C.   C. 

A.  293.  42  U.   S.   App.   567.  82   Fed.   984— 

Whitcomb  v.  McNulty.  45  C.  C.  A.  92,   105 

Fed.  865. 

380.  It  is  for  the  jury  to  determine 
whether  an  act  is  negligent,  when  the  in- 
ference to  be  drawn  from  the  facts  is  not  so 
plain  as  to  be  a  legal  conclusion.  Northern 
P.  R.  Co.  V.  Egeland,  163  U.  S.  93,  16  Sup. 
Ct  Rep.  975,  41 :  82 
Cited  in  Patton  v.  Southern  R.  Co.  27  C.  C.  A. 

292.  42  U.  S.  App.  567,  82  Fed.  984— Fltcn- 
burg  R.  Co.  V.  Nichols,  29  C.  C.  A.  504,  50 
U.  S.  App.  297.  85  Fed.  949 — Alaska  United 
Gold  Min.  Co.  v.  Keating,  53  C.  C.  A,  661, 
116  Fed.  567 — Cable  v.  Southern  R.  Co.  122 
N.  C.  898,  29  S.  B.  377 — Coley  v.  North 
Carolina  R.  Co.  129  N.  C.  414,  57  L.R.A. 
842,   40   S.   E.   195. 

Editorial  note. 

[Exceptions  to  rule  as  to  functions  of 
court  and  jury  in  negligence  cases.  15  L.R. 
A.  332.] 

When  reasonable  men  may  differ. 

381-2.  When  a  given  state  of  facts  is  such 
that  reasonable  men  may  fairly  differ  upon 
the  question  of  negligence,  the  determina- 
tion of  the  matter  is  for  the  jury.  Texas  & 
P.  R.  Co.  V.  Gentry,  163  U.  S.  353,  16  Sup. 
a.  Rep.  1104,  41 :  186 

Grand  Trunk  R.  Co.  v.  Ives,  144  U.  S.  408, 

12  Sup.  Ct.  Rep.  679,  36:  485 

Baltimore  &  0.  R.  Co.  v.  Griffith,  159  U.  S. 

603,  16  Sup.  Ct.  Rep.  105,  40:  274 

Warner  v.  Baltimore  &  O.  R.  Ck>.  168  U.  S. 

339,  18  Sup.  Ct.  Rep.  68,  42:  491 

Cited  in  Baltimore  &  O.  R.  Co.  v.  Griffith,  159  j 

U.   S.  611,  40  L.  ed.  278,  16  Sup.  Ct.  Rep. 


105 — Warner  v.  Baltimore  &  O.  R.  Co.   168 
U.   S.   348,   42  L.  ed.   497,   18   Sup.   Ct.   Uep. 
68 — District    of    Columbia    v.    Moulton,    182^ 
U.  S.  579,  45  L.  ed.  1240,  21  Sup.  Ct.  Rop. 
840 — ^H.  Hackfeld  &  Co.  v.  United  States,  197 
U.   S.   447,   49   L.  ed.   828,  25   Sup.   Ct.   Rep. 
456 — Northern  P.    R.   Co.    v.   Charles.s,   2   C. 
C.A.  394,  7   U.   S.   App.   369,   51   Fed.   575 — 
Union   P.   R.    Co.   v.   Jarvi,   3   C.   C.   A.   -kliSr 
10  U.  S.   App.  439,   53   Fed.  70 — Illinois  C. 
R.   Co.   v.   Foley,   3  C.   C.   A.   593,   10   U.   S. 
App.    537,    53    Fed.    463— Gulf,   C.    &    S.    F. 
R.    Co.     V.    Ellis,    4    C.     C.    A.   457,   10   U. 
S.     App.     640,     54     Fed.    484— Northern     P. 
R.   Co.   v.   Peterson,   5   C.   C.  A.   340,    12  U. 
S.  App.  254,  55   Fed.  943 — Southern  P.  Co. 
V.   Lafferty,   6  C.  C.   A.  480,    15  U.   S.   App. 
193,  57  Fed.  542— Eddy  v.   Evans,   7  C.  C. 
A.   130,   12  U.   S.  App.  697,   58   Fed.    151 — 
Laclede    Flre-Brlck    Mfg.    Co.     v.     Hartford 
Steam-BoIIer   Inspection  &   Ins.   Co.   9  C.   C. 
A.    12,    19   U.    S.    App.   610,    60    Fed.    362 — 
New  Orleans  &  N.  B.   R.  Co.  v.   Thomas,  9 
C.  C.  A.  32,  23  U.  S.  App.  37,  60  Fed.  382 
— Southern  P.  Co.  v.  Burke,  9  C.  C.  A.  240,. 
23  U.  S.   App.   1,  60  Fed.   715— Texas  &  P. 
R.  Co.  v.  Thompson,  17  C.  C.  A.  530,  30  U. 
S.  App.  553,  71  Fed.  636 — Texas  &  P.  R.  Co. 
V.  Spradling,  18  C.  C.  A.  600,  30  U.  S.  App. 
698.    72    Fed.    156— St.    Louia    &    S.    F.    R. 
Co.    V.    Whittle,    20    C.    C.    A.    210,    40    U. 
S.  App.  23,  74   Fed  311— Scott  v.  New  Or- 
leans,  21   C.   C.  A.   406,  41   U.   S.  App.   498, 
75  Fed.  377 — Bronson  v.  Oakes,  22  C.  C.  A. 
623,  40  U.  S.  App.  413,  76  Fed.  738— Patton 
v.  Southern  R.  Co.  27  C.   C.   A.  292,  42  U. 
S.    App.    567,    82    Fed.    984 — Chesapeake    & 
O.   R.  Co.  v.   Steele,  29  C.  C.   A.  90,   54  U. 
S.  App.  550,  84  Fed.  102 — George  v.  Clark, 
29    C.    C.    A.    376,    56    U.    S.    App.    505,    85 
Fed.  610 — Fltchburg  R.  Co.  v.  Nichols,  29  C. 
C.  A.  502,  50  U.  S.  App.  297,  85  Fed.  947 — 
Weiss    V.     Bethlehem    Iron    Co.    31    C.    C. 
A.     366,     59     U.     S.     App.    627,     88    Fed. 
26 — Sommer    v.    Carbon    Hill    Coal    Co.    32 
C.   C.   A.    161,    59   U.    S.   App.   519,   89    Fed. 
59 — Sprague  v.  Southern  R.  Co.  34  C.  C.  A. 
209,  63  U.  S.  App.  711,  92  Fed.  61— Illinois 
C.  R.  Co.  V.  Jones,  37  C.  C.  A.  109,  95  Fed. 
373 — Western  Gas  Constr.  Co.  v.  Danner,  38 
C.  C.  A.  534,  97  Fed.  889— McCulIen  v.  Chi- 
cago  &   N.   W.   R.    Co.   49   L.R.A.   643,  41    C. 
C.  A.  366,  101  Fed.  67— Southern  P.  Co.  v. 
Harada,    48    C.    C.    A.    426,    109   Fed.    382 — 
Tacoma  R.  &  Power  Co.  v.  Hays,  49  C.  C.  A. 
118,   110   Fed.  499— Sansom   v.    Southern   R. 
Co.  50  C.  C.  A.  55,  111  Fed.  889 — Heming- 
way V.   Illinois  C.   R.   Co.   52   C.   C.  A.  482,. 
114   Fed.    848— Mcrse   v.    St.   Paul    F.   &   M. 
Ins.   Co.  124  Fed.   452 — Dunworth  v.  Grand 
Trunk    Western    R,    Co.    62    C.    C.    A.    227, 
127      Fed.      309 — Swift     v.      Langbeln,      62 

C.  C.  A.  115,  127  Fed.  115— Dashiell  v. 
Washington  Market  Co.  10  App.  D.  C.  88 — 
Cowon  V.  Merrlmiin,  17  App.  D.  C.  202 — 
Baltimore  &  P.  R.  Co.  v.  Landrigan,  20  App. 

D.  C.  166 — Jones  v.  Baltimore  &  O.  R.  Co. 
21  D.  C.  352— O'MelUa  v.  Kansas  City,  St. 
J.  &  C.  B.  R.  Co.  115  Mo.  221,  21  S.  W.  SOS- 
Berry  v.  Missouri  P.  R.  Co.  124  Mo.  245, 
25  S.  W.  229 — Shanks  v.  Springfield  Trac- 
tion Co.  101  Mo.  App.  706,  74  S.  W.  380— 
Johnson  v.  Boston  &  M.  Consol.  Copper  &  S. 
Min.  Co.  16  Mont.  176,  40  Pac.  298— Cam- 
eron V.  Kenyon-Connell  CommercinI  Co.  22 
Mont.  322.  44  L.R.A.  512,  74  Am.  St.  Rep. 
602,  56  Pac.  508— McLnmb  v.  Wilmington 
&  W.  R.  Co.  122  N.  C.  874.  29  S.  E.  894— 
Norton  v.  North  Carolina  R.  Co.  122  N.  C. 
929,  29  S,  E.  880 — Lee  v.  Internation- 
al &  G.  N.  R.  Co.  89  Tex.  688,  36 
S.  W.  63 — Choate  v.  San  Anton  la  &  A.  P.  R. 
Co.  90  Tex.  88,  37  S.  W.  319— Texas  &  P.  R. 
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Co.  V.  Curlln,  13  Tex.  Civ.  App.  507,  36  S.  W. 
1003 — Gauncc  v.  Gulf  C.  &  S.  P.  R.  Co. 
20  Tex  .Civ.  App.  86.  48  S.  W.  524 
— Wines  V.  Rio  Grande  Western  B.  Co. 
9  Utah,  232,  33  Pac.  1042— Leak  v.  Rio 
Grande  Western  R.  Co.  9  Utah,  251,  33  Pac. 
1045 — Dederlchs  v.  Salt  Lake  City  R.  Co. 
13  Utah,  40,  44  Pac.  649 — Lowe  v.  Salt  Lake 
City,  13  I'tah,  98,  57  Am.  St.  Rep.  708, 
44  Pac.  1050— Kimball  v.  Friend,  95  Va. 
141,  27  S.  E.  901 — Danville  v.  Robinson, 
99  Va.  459,  55  L.R.A.  164,  39  S.  E.  122— 
Carter  v.  Central  Vermont  R.  Co.  72  Vt. 
198,  47  Atl.  797 — Steele  v.  Northern  P.  R. 
Co.  21  Wash.  299,  57  Pac.  820— Crooker 
V.  Pacific  Lounfire  &  Mitittress  Co.  29  Wash. 
36,  69  Pac.  359 — Dlcken  v.  Liverpool  Salt 
&  Coal  Co.  41  W.  Va.  515.  23  S.  B.  582— 
Union  P.  R.  Co.  ▼.  Gilland,  4  Wyo.  408.  84 
Pac.   953. 

383.  Where  reasonable  men  must  draw 
the  same  conclusion,  the  question  of  negli- 
gence is  considered  one  of  law,  for  the  court. 
Acrkfetz  v.  Humphreys,  145  U.  S.  418,  12 

Sup.  Ct.  Rep.  835,  36:  758 

died  in  Southern  P.  Co.  v.  Burke,  9  C.  C.  A. 
240,  23  U.  S.  App.  1,  60  Fed.  715. 

Conclusion  of  negrligence  Justlfled  upon 
any  construction. 

384.  If,  upon  any  construction  which  the 
jury  is  authorized  to  put  upon,  or  any  infer- 
ence they  can  draw  from,  the  evidence,  the 
conclusion  of  negligence  can  be  justified,  the 
question  of  negligence  must  be  left  to  the 
iurv,  although  the  facts  be  undisputed. 
Sioux  City  &  P.  R.  Co.  v.  Stout,  17  Wall. 
657,  21 :  745 
Randall  v.  Baltimore  &  0.  R-  Co.  109  U. 

S.  478,  3  Sup.  Ct.  Rep.  322,  27:  1003 

Holladay  v.  Kcnnard,  12  Wall.  254,    20:  390 
Continental  Improv.  Co.  v.  Stead,  95  U.  S. 
161,  24: 403 

Cited  in  Hayes  v.  Michigan  C.  R.  Co.  Ill  U.  S. 
242.  28  L.  ed.  415,  4  Sup.  Ct.  Rep.  369 — 
Schoileld  v.  Chicago,  M.  &  St.  P.  R.  Co.  114 
U.  S.  617,  29  L.  ed.  225,  5  Sup.  Ct.  Rep.  1125 
— Leather  Mfrs.  Nat.  Bank  v.  Morgan,  117 
U.  S.  122,  29  L.  ed.  821,  6  Sup.  Ct.  Rep. 
657 — Goodlett  v.  Louisville  &  N.  R.  Co.  122 
U.  S.  411,  30  L.  ed.  1234,  7  Sup.  Ct.  Rep. 
1254— Kane  v.  Northern  C.  R.  Co.  128  U.  S. 
94,  32  L.  ed.  341,  9  Sup.  Ct.  Rep.  16 — 
Washington  &  G.  R.  Co.  v.  McDade.  136  U. 
S.  572.  34  L.  ed.  241,  10  Sup.  Ct.  Rep.  1044 
— Richmond  &  D.  R.  Co.  v.  Powers,  149  U. 
S.  45,  37  L.  ed.  643,  13  Sup.  Ct.  Rep.  748 — 
United  States  v.  Babcock,  3  Dill.  580,  Fed. 
Cas.  No.  14,486 — White  v.  Colorado  C.  R. 
Co.  5  Dill.  436,  Fed.  Cas.  No.  17.543— White- 
house  V.  Grand  Trunk  R.  Co.  2  Haskell,  197, 
Fed.  Cas.  No.  17,565— Robostelll  v.  New 
York,  N.  H.  &  H.  R.  Co.  33  Fed.  801 — 
Lusby  V.  Atchison,  T.  &  S.  F.  R.  Co.  41  Fed. 
18.3— McDonald  v.  Union  P.  R.  Co.  42  Fed. 
583— Ross  V.  Texas  &  P.  R.  Co.  44  Fed.  44 
— Telander  v.  Sunlln,  44  Fed.  508 — Amato 
V.  Northern  P.  R.  Co.  46  Fed.  563— O'Neill 
V.  Chicago  &  N.  W.  R.  Co.  50  Fed.  190— 
New  York  &  T.  S.  S.  Co.  v.  Anderson,  1  C. 
C.  A.  533,  1  U.  S.  App.  176,  50  Fed.  465— 
Illinois  C.  R.  Co.  V.  Foley,  3  C.  C.  A.  593, 
10  U.  S.  App.  537,  53  Fed.  463— Gulf,  C.  & 
S.  F.  R.  Co.  V.  Ellis,  4  C.  C.  A.  457,  10  U.  S. 
App.  040.  54  Fed.  483— Hinds  v.  Kolth,  C 
C.  C.  A.  236,  13  U.  S.  App.  222.  57  Fed.  16 
^Eddy  V.  Evans,  7  C.  C.  A.  130,  12  U.  S. 
App.  697,  58  Fed.  151 — Tucker  v.  Baltimore 
&  O.  R.  Co.  8  C.  C.  A.  417,  8  U.  S.  App.  491, 


59  Fed.  968 — New  Orleans  ft  N.  E.  R.  Co. 
V.  Thomas,  9  C.  C.  A.  32,  23  U.  S.  App.  37. 

60  Fed.    382 — Southera   P.   Co.   v.   Burke.  9 
C.  C.  A.  233,  13  U.  S.  App.  110,  60  Fed.  70S 
— ^Zopfi  V.  Postal  Teleg.  Cable  Co.  9  C.  C.  A. 
312,    22    U.    S.    App.    136,    60    Fed.    991— 
Kansas  City,  Ft.  S.  ft  M.  R.  Co.  v.  Ktrksev.  9 
C.    C.    A.    324,    22    U.    S.    App.    94,    60    Fed. 
1002 — Western   U.    Teleg.   Co.    v.    Thorn,   VI 
C.    C.    A.    108,    28    U.    S.   App.    123.   64    Fe.l 
292— New  York,  N.  H.  ft  H.  R.  Co.  v.  Rl.^^ 
ing,  14  C.  C.  A.  396,  35  U.  S.  App.  208.  67 
Fed.    280 — ^Finalyson   v.    Ullea   Mln.   &  .Mi:i. 
Co.   14  C.  C.  A.  505,   32  U.  S.  App.  143.  07 
Fed.  521 — St.  Loots  ft  S.  F.  R.  Co.  v.  Whittle. 
20  C.  C.   A.  210,  40  U.  S.  App.  23,  74  Fed 
310 — Bronson  v.  Oakes,  22  C.  C.  A.  52.1.  4^ 
U.  S.  App.  413,  76  Fed.  738 — Patton  v.  Soutb- 
ern  R.  Co.  27  C.  C.   A.   292,   42   U.   S.  App. 
567,   82  Fed.  984— Chicago  G.  W.   R.  Co    t 
Healy,   30  C.  C.   A.   15,  67  U.   S.   App.  513. 
86  Fed.  249— Illinois  C.  R.  Co.  v.  Jones.  ?*: 
C.  C.  A.   113,  95  Fed.  377— Myers  v.  Chlt-j 
go,  St  P.  M.  ft  O.  R.  Co.  37  C.  C.  A.  145. 
95  Fed.  414 — ^Mexican   C.  R.   Co.  v.  Mnrrav. 
42  C.  C.  A.  342,  102  Fed.  271— New  York  .'^ 
ft  W.  R.  Co.  V.  Moore,  45  C.  C.  A.  24.  1« 
Fed.  728 — Tennessee  Coal.  I.  ft  R.  Co.  v.  fn: 
rler,   47   C.   C.   A.   165.    108   Fed.    23 — Lans 
bein   V.    Swift,    121    Fed.    410 — Swift   &  Co. 
V.  Langbein,  62  C.  C.  A.  114.  127  Fed.  114— 
Montgomery  v.  Wright,  72  Ala.  421,  47  Arc 
Rep.   422— Louisville  ft  N.   R.  Co.  v.  W-hu. 
90  Ala.  193,  11  L.R.A.  678,  8  So.  518— Hu 
son  V.  New  Mexico  ft  A.  R.  Co.  2  Ariz.  177 
11  Pac.  545— Little  Rock  ft  Ft.  S.  R.  Co,  r. 
Cullen  (Little  Rock  ft  Ft.  S.  R.  Co.  v.  Din** 
mann)  54  Ark.  435,  16  S.  W.  169— McK'^vi- 
V.  Market  Street  R.  Co.  59  Cal.  300-  Knn-?" 
P.  R.  Co.  V.  Twombly,  3  Colo.  129 — Kenn.'^i 
V.  Denver,   S.  P.  ft  P.  R.  Co.   10  Colo.  Thh. 
16  Pac.  210 — Pueblo   Electric  Street  R.  ('•• 
V.   Sherman,   25  Colo.   120.  71  Am.  St.  R*^? 
116,  53  Pac.  322 — Denver  v.  Soloman.  2  Co::> 
App.  540,  31  Pac.  ,507 — Clough  v.  Clough,  lo 
Colo.    App.   443,   51    Pac.   513 — Blackman  v. 
Edsall.    17   Colo.    App.   437,    68    Pac.   790-- 
Farrell  v.  Waterbury  Horse  R.  Co.  60  Conn 
249,   21   Atl.   676— Williams  v.   Northern  P 
R.    Co.    3   Dak.    176,    14   N.    W.    97— Kaldit 
V.    Towles,    6    S.    D.    579,    62    N.    W.   964  - 
Jones  V.  Baltimore  ft  O.  R.  Co.  21  D.  C.  3:«-' 
—Chicago   ft  N.   W.    R.    Co.   v.    Synder.  12^ 
111.  658,  21  N.  E.  520— Chicago  ft  I.  B.  ^'-^ 
V.  Lane,  130  111.  123,  22  N.  E.  613— Chirt 
go  ft  A.  R.  Co.  V.  Sanders,  154  III.  537.  o!' 
N.    B.    481— Ohio   ft   M.    R.    Co.   v.  Collara. 
73   Ind.   269 — Blnford  v.   Johnston.  82  ltd 
433,  42  Am.  Rep.  608— Baltimore  8c  0.  k  C 
R.   Co.   V.  Walborn,   127  Ind.   149.  26  N.  K 
207 — Mann  v.  Belt  R.  ft  Stock  Yard  Co.  12S 
Ind.  142,  26  N.  E.  819— Oleson  v.  Lake  Shorf 
ft  M.  S.  R.  Co.  143  Ind.  409.  32  L.R.A.  150. 
42   N.   E.    736 — Krenzer   v.   Pittsburg.  C.  T 
ft   St.   L.   R.   Co.    151    Ind.   600,   68   Am.  St. 
Rep.  252,  43  N.  E.  649— I^vey  v.  Blcelow. 
6  Ind.  App.  693.  34   N.  E.   128— Plttsbumb. 
C.  ft   St.   L.   R.  Co.   V.   Bennett,  9   Ind.  ApP 
114,   .^5  N.  E.   10.^3— Louisville  ft  N.  R.  ^'^ 
V.  Williams,  20  Ind.  App.  581,  51  N.  E.  12S 
—Chicago,  I.  ft  L.  R.  Co.  v.  Martin.  31  Ind 
App.   .^16.  65  N.   E.   501— Kansas  P.  R.  Co 
V.   Pointer.    14    Kan.    54 — Dolflnger  v.  t1*li- 
back.   12  Bush.   480— Tx>ulsvllle  ft  N.  R-  <'<» 
V.    Eakln,    103    Ky.    473.    45    S.    W.    .'2?- 
Standard  Oil   Co.  v.  Eller,   110  Ky.  215.  61 
R.  W.  8— Larrabee  v.   Sewall.  66  Me.  381— 
Grows   V.    Maine    C.    R.    Co.    67    Me.   lOS— 
Nugent   V.   Boston,   C.   ft  M.   R.  Co.  80  M^ 
70.  6  Am.  St.  Rep.  151,  12  Atl.  797— OOon 
not   V.  Boston  ft  L.  R.  Corp.  135  Mass.  S62 
— American   Merchants*    Union    Exp.  Co.  ▼• 
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Phillips,  29  Mich.  520— KlanowskI  v.  Grand 
Trunk  R.  Co.  57  Mich.  532,  24  N.  W.  801— 
Loucks  V.  ChlcaRO.  M.  &  St.  P.  U.  Co.  31 
Minn.  532,  18  N.  W.  651 — Craver  v.  Chris- 
tian. 30  Minn.  418.  1  Am.  St.  Rep.  6T5,  31 
N.  W.  457 — Ostertag  v.  Pacific  R.  Co.  04 
Mo.  425 — Gratiot  v.  Missouri  P.  R.  Co.  (Mo.) 
16  L.R.A.  197,  19  S.  W.  31— Fuchs  v.  St. 
Louis.  133  Mo.  199.  34  L.R.A.  125,  34  S.  W. 
508 — Dunn  t.  Cass  Ave.  &  F.  G.  R.  Co.  21 
Mo.  A  pp.  200 — Atchison  &  N.  R.  Co.  v. 
Bailey.  11  Neb.  336,  9  N.  W.  50 — Lincoln  v. 
GillUan.  18  Neb.  116,  24  N.  W.  444— John- 
son V.  Missouri  P.  R.  Co.  18  Neb.  698,  26  N. 
W.  347— Omaha.  N.  &  B.  H.  R.  Co.  v.  O'Don 
nell,  22  Neb.  480,  35  N.  W.  235— Omaha  v. 
Ayer.  32  Neb.  387.  49  N.  W.  445— Stephens 
V.  Omaha  &  R.  Valley  R.  Co.  41  Nob.  174,  59 
N.  W.  557 — Plainvlew  v.  Mendelson,  05  Neb. 
90.  90  N.  W.  956 — Stark  v.  Lancaster,  57 
N.  H.  94— Moebns  v.  Becker,  46  N.  J.  L.  44 
— Gardner  v.  Kriederlch,  25  App.  Dlv.  526, 
49  N.  Y.  Supp.  1077— Walsh  v.  FItchburg 
R.  Co.  78  Hun,  4,  28  N.  T.  Supp.  1097— 
Judson  V.  Central  Vermont  R.  Co.  158  N.  Y. 
606,  53  N.  E.  514 — Neeley  v.  Southwestern 
Cotton  Seed  Oil  Co.  13  Okla.  371,  64  L.R.A. 
151,  75  Pac.  537 — Peabody  v.  Oregon  R.  & 
Nav.  Co.  21  Or.  136,  12  L.R.A.  830,  26  Pac. 
1053 — Anderson  v.  North  Pacific  Lumber  Co. 
21  Or.  287,  28  Pac.  5— Shobert  v.  May,  40 
Or.  72.  55  L.R.A.  811,  91  Am.  St.  Rep.  453, 
06  Pac.  466— Huber  v.  Miller,  41  Or.  11.3, 
68  Pac.  400— Nichols  v.  Peck.  21  R.  I.  408, 
43  Atl.  1038 — Wilson  v.  Citizens'  Street  R. 
Co.  105  Tenn.  84.  58  S.  W.  334— Evanslch 
▼.  Gulf,  C.  &  S.  F.  R.  Co.  57  Tex.  129,  44  Am. 
Ilep.  586 — San  Antonio  &  A.  P.  R.  Co.  v. 
Skldmore.  27  Tex.  Civ.  App.  330,  65  S.  W. 
215 — Davis  V.  Utah  Southern  R.  Co.  3  Utah, 
225.  2  Pac.  521 — Cunningham  v.  Union  P.  R. 
Co.  4  Utah.  215,  7  Pac.  795 — Reddon  v. 
Union  P.  R.  Co.  5  Utah,  355.  15  Pac.  262— 
Olsen  V.  Oregon  Short  Line  &  U.  N.  R.  Co. 
O  Utah.  137.  33  Pac.  623 — Peck  v.  Oregon 
Short  Line  R.  Co.  25  Utah,  36,  69  Pac.  153 — 
Carrington  v.  B'icklln.  32  Gratt.  677— Balti- 
more &  O.  R.  Co.  V.  McKenzie,  81  Va.  82 — 
Kimball  v.  Friend,  95  Va.  141,  27  S.  B.  901— 
McQuillan  v.  Seattle,  10  Wash.  465,  45  Am. 
St.  Rep.  799,  ,38  Pac.  1119 — Smith  v.  Spo- 
kane, 16  Wash.  408,  47  Pac.  888— Steele  v. 
Northern  P.  R.  Co.  21  Wash.  297,  57  Pac. 
820— MIschke  v.  Seattle.  26  Wash.  627,  67 
Pac.   357— Gerlty  v.   Haley,   29  W.   Va.   108, 

11  S.  E.  901— Union  P.  R.  Co.  v.  Gilland,  4 
Wyo.  406.  34  Pac.  953. 

I^lien  question  for  court. 

385-386.  Where  the  evidence  is  so  conclu- 
sive against  defendant,  upon  the  question 
of  its  negligence,  that  the  jury  could  not 
reasonably  find  to  the  contrary,  the  court 
may  so  instruct  them,  leaving  them  to  de- 
termine the  question  of  plaintiff's  negligence 
where  the  evidence  is  conflicting.  Delaware, 
L.  &  W.  R.  Co.  v.  Converse,  139  U.  S.  469, 
11   Sup.  Ct.  Rep.  569,  35:  213 

387.  The  question  of  negligence  is  one  of 
law  for  the  court,  only  when  the  facts  are 
such  that  all  reasonable  men  must  draw  the 
samo  conclusion  from  them.  Gardner  v. 
Michigan  C.  R.  Co.  150  U.  S.  349,  14  Sup. 
Ct.  Rep.  140,  37:  1107 

Grand  Trunk  R.  Co.  v.  Ives,  144  U.  S.  408, 

12  Sup.  Ct.  Rep.  679,  36:  485 
Texas  &  P.  R.  Co.  v.  Gentry,  163  U.  S.  353, 

16  Sup.  Ct.  Rep.  1104,  41 :  186 

Citeti  In  (;ardner  v.  Michigan  C.  R.  Co.  150  V. 
U.  S.  Dig.— 355 


S.  361,  37  L.  ed.  1110,  14  Sup.  Ct.  Rop.  140 
— Texas  &  P.  R.  Co.  v.  Gentry,  163  U.  S.  308, 

41  L.  cd.  193,  16  Sup.  Ct.  Rep.  1104— An 
glln  V.  Texas  &  V.  R.  Co.  9  C.  C.  A.  131,  23 
U.  S.  App.  62,  60  Fed.  554— Texas  &  P.  U. 
Co.  V.  Patton,  0  C.  C.  A.  499,  23  U.  S.  App. 
319,  01  Fed.  271 — Union  P.  R.  Co.  v.  Novak, 
9  C.  C.  A.  640,  15  U.  S.  App.  400,  61  Fed. 
584 — Parrott  v.  New  Orleans  &  N.  E.  R.  Co. 
62  Fed.  564 — Crane  Elevator  Co.  v.  I.Ippert, 
11  C.  C.  A.  527.  47  U.  S.  App.  176.  63  Fed. 
947 — Travelers'  Ins.  Co.  v.  Melick,  27  L.R.A. 
631.  12  C.  C.  A.  547,  27  U.  S.  App. 
547,  65  Fed.  ISl — Franklin  Brass  Co.  v. 
Phoenix  Assur.  Co.  13  C.  C.  A.  127,  25 
U.  S.  App.  119,  65  Fed.  776 — Cincinnati, 
N.  O.  &  T.  P.  R.  Co.  V.  Farra,  13  C. 
C.  A.  605,  31  U.  S.  App.  306,  66  Fed. 
500— Flnalyson  v.  Utica  MIn.  &  ^fill.  Co.  14 
C.  C.  A.  505,  32  U.  S.  App.  143,  67  Fed. 
521— Chicago,  St.  P.  &  K.  C.  R.  Co.  v.  Cham- 
bers, 15  C.  C.  A.  330,  32  U.  S.  App.  253,  G8 
Fed.  151 — Holmes  'v.  Junod,  16  C.  C.  A.  37, 
30  U.  S.  App.  379,  68  Fed.  859— Great  North- 
em  R.  Co.  V.  McLaughlin,  17  C.  C.  A.  335, 
44  U.  S.  App.  189,  70  Fed.  673— Spiro  v. 
Felton,  73  Fed.  93 — MacLeod  v.  Graven,  19 
C.  C.  A.  622,  43  U.  S.  App.  129,  73  Fed. 
633— St.  Louis  &  S.  F.  R.  Co.  v.  Whittle. 
20  C.  C.  A.  210,  40  U.  S.  App.  23.  74  Fed. 
310 — Beatty  v.  Mutual  Reserve  Fund  Life 
Asso.  21  C.  C.  A.  231,  44  U.  S.  App.  527. 
75  Fed.  68— Felton  v.  Spiro,  24  C.  C.  A. 
326,  47  U.  S.  App.  402.  78  Fed.  580— Travel- 
er's Ins.  Co.  V.  Randolph,  24  C.  C.  A.  311,  47 
U.  S.  App.  260,  78  Fed.  760 — McPeck  v. 
Central  Vermont  R.  Co.  25  C.  C.  A.  Ill,  50 
U.  S.  App.  27,  79  Fed.  591— Pyle  v.  Clark,  25 
C.  C.  A.  192,  49  r.  S.  App.  260,  79  Fed.  747 
—Patton  V.  Southern  R.  Co.  27  C.  C.  A.  293, 

42  U.  S.  App.  507,  82  Fed.  985— Chicago 
G.  W.  R.  Co.  V.  Healy,  30  C.  C.  A.  15.  57  U. 
8.  App.  513,  80  Fed.  249— .^tna  L.  Ins. 
Co.  V.  Vandecar,  30  C.  C.  A.  56,  57  U.  S.  App. 
446,  86  Fed.  290 — Weiss  v.  Bethlehem  Iron 
Co.  31  C.  C.  A.  366,  59  U.  8.  App.  627,  88 
Fed.  26 — Grand  Trunk  R.  Co.  v.  Baird,  36 
C.  C.  A.  578.  94  Fed.  950— Illinois  C.  R.  Co. 
V.  Jones.  37  C.  C.  A.  121,  95  Fed.  385 — Myers 
V.  Chicago,  St.  P.  M.  &  O.  R.  Co.  37  C.  C.  A. 
145.  95  Fed.  414— Stowell  v.  Erie  R.  Co.  39 
C.  C.  A.  148,  98  Fed.  523— Nelson  v.  New 
Orleans  &  N.  E.  R.  Co.  40  C.  C.  A.  679,  100 
Fed.  738 — Towles  v.  Southern  R.  Co.  103 
Fed.  405 — Southern  P.  Co.  v.  llarada,  48  C. 
C.  A.  427,  109  Fed.  383— King  v.  Morgan,  48 
C.  C.  A.  514.  109  Fed.  453— Sansom  v.  South- 
ern R.  Co.  50  C.  C.  A.  55,  111  Fed.  889 - 
Dawson  v.  Chicago,  R.  I.  &  P.  R.  Co.  52 
C.  C.  A.  291,  114  P'ed.  875— Northern  P.  R. 
Co.  V.  Tynan,  56  C.  C.  A.  197,  119  Fed. 
293 — Bryce  v.  Southern  R.  Co.  122  Fed.  713 
— (Jarrett  v.  Illinois  C.  R.  Co.  126  Fed.  410 
— Swift  V.  Langbein,  62  C.  C.  A.  114,  127 
Fed.  114 — Dun  worth  v.  Grand  Trunk  West- 
ern R.  Co.  62  C.  C.  A.  227,  127  Fed.  309— 
Gibson  V.  Canadian  P.  Nav.  Co.  1  Alaska. 
414— Catlett  v.  St.  Louis,  I.  M.  &  S.  R.  Co. 
57  Ark.  468,  38  Am.  St.  Rep.  2.14,  21  S.  W. 
1062 — Baltimore  &  P.  R.  Co.  v.  Carrington, 
3  App.  D.  C.  109 — Washington  Gaslight  Co. 
V.  Poore,  3  App.  D.  C.  137 — Metropolitan  R. 
Co.  V.  Snashall,  3  App.  D.  C.  432— Olmstead 
V.  Webb,  5  App.  D.  C.  56 — Baltimore  &  P.  R. 
Co.  V.  Golway,  6  App.  D.  C.  165 — Baltimore 
&  P.  R.  Co.  V.  Webster,  6  App.  D.  C.  198 — 
District  of  Columbia  v.  Boswell.  6  App.  D. 
C.  417 — Adams  v.  Washington  &  G.  R.  Co. 
9  App.  D.  C.  31 — Dashlell  v.  Washington 
Market  Co.  10  App.  D.  C.  88  -  Metropolitan 
R.  Co.  V.  Ilammett,  13  App.  D.  C.  375  -Dis- 
trict of  Columbia  v.   Payne,   13  App.   D.   C. 
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505 — Washington  Asphalt  .Block  &  Tile  Co. 
V.  Mackey,  16  A  pp.  D.  C.  422— Baltimore  & 
P.  R.  Co.  V.  Landrigan,  20  App.  D.  C.  165 — 
Chicago.  R.  I.  &  P.  R.  Co.  v.  Pounds,  1 
Ind.  Terr.  61.  35  S.  W.  249 — Missouri,  K. 
&  T.  R.  Co.  V.  Turley,  1  Ind.  Terr.  280,  37 
S,  W.  62 — Mcljeod  v.  Chicago  &  N.  W.  R. 
Co.  104  Iowa,  142,  73  N.  W.  614— Ramsay 
V.  C.  K.  Eddy  &  Sons,  123  Mich.  164,  82  N. 
W.  127 — Elchorn  v.  Missouri,  K.  ft  T.  R.  Co. 
130  Mo.  687,  32  S.  W.  993 — Omaha  Street 
R.  Co.  r.  Craig,  39  Neb.  617,  58  N.  W.  209— 
Omaha  Street  R.  Co.  v.  Craig,  39  Neb.  615, 
68  N.  W.  209 — Davis  v.  Concord  ft  M.  R.  Co. 
68  N.  H.  250,  44  Atl.  388— Eastwood  v.  Ret- 
sof  Mln.  Co.  86  Hun,  96,  34  N.  Y.  Supp.  196 
—Cable  V.  Southern  R.  Co.  122  N.  C.  898,  29 
8.  B.  377 — Coley  ▼.  North  Carolina  R.  Co.  129 
N.  C.  414,  67  L.R.A.  842,  40  S.  E.  196— 
Nicholas  V.  Peck,  21  R.  I.  408,  43  AU.  1038 
— Lee  V.  International  ft  G.  N.  R.  Co.  89 
Tex.  688,  36  S.  W.  63 — Choate  v.  San  An- 
tonla  ft  A.  P.  R.  Co.  90  Tex.  88,  37  S.  W. 
319--Gulf,  C.  ft  S.  F.  R,  Co.  v.  Wagley,  15 
Tex.  Civ.  App.  313,  40  S.  W.  63&— Gaunce  v. 
Gulf,  C.  ft  S.  F.  R.  Co.  20  Tex.  Civ.  App.  36, 
48  S.  W.  624 — Butte  v.  Pleasant  Valley  Coal 
Co.  14  Utah,  285,  47  Pac.  77— Reese  v.  Mor- 
gan Silver  Mln.  Co.  15  Utah,  460,  49  Pac. 
824 — Olson  v.  Oregon  Short  Line  R.  Co.  24 
Utah,  472,  68  Pac.  148 — ^Smlth  v.  Spokane, 
16  Wash.  408,  47  Pac.  888 — Raines  v.  Chesa- 
.peake  ft  O.  R.  Co.  39  W.  Va.  61,  24  L.R.A. 
229,  19  S.   E.  666. 

388.  The  question  of  negligence  or  no  neg- 
ligence is  one  of  law  for  the  court,  where 
but  one  inference  can  reasonably  be  drawn 
from  the  evidence.  District  of  Columbia  v. 
Moulton,  182  U.  S.  576,  21  Sup.  Ct.  Rep. 
840,  45:  1237 
Cited  In  Priestly  v.  Provident  Sav.  Co.  112  Fed. 

272 — Dunworth  v.  Grand  Trunk  Western  R. 
Co.  62  C.  C.  A.  227,  127  Fed.  309— Chicago 
ft  N.  W.  R.  Co.  V.  Andrews,  64  C.  C.  A.  408, 
130  Fed.  74 — Northern  P.  R.  Co.  v.  Jones, 
76  C.  C.  A.  210,  144  Fed.  52— KnoxvlUe  Trac- 
tion Co.  V.  Brown,  116  Tenn.  330,  89  S.  W. 
819. 

b.  Particular  Acts  of  Negligence. 

Cause  of  Accident  or  Injury,  see  supra,  VI. 
c,  1. 

389.  By  whose  fault  the  accident  hap- 
pened, in  a  collision  of  vessels  at  sea,  is  to 
be  decided  by  the  jury  upon  the  whole  evi- 
dence.    Smith  V.  Condry,  1  How.  28,  11:  35 

390.  Whether  a  boiler  explosion  was  due 
to  negligence  is  a  question  of  fact.  Rich- 
mond &  D.  R.  Co.  V.  Elliott,  149  U.  S.  266, 
13  Sup.  Ct.  Rep.  837,  37:  728 
Cited  In  Bishop  v.  Brown,  14  Colo.  App.  548, 

61  Pac.  50. 

391.  Negligence  of  a  railway  company  in 
allowing  combustible  materials  to  accumu- 
late upon  its  track  and  right  of  way,  which 
are  liable  to  take  fire  from  sparks,  is  a  ques- 
tion for  the  jury.  Eddy  v.  Lafayette,  163 
U.  S.  456,  16  Sup.  Ct.  Rep.  1082,  41 :  225 
Cited  In  St  Louis  ft  S.  F.  R.  Co.  v.  Mathews, 

165  U.  S.  21,  41  L.  ed.  619,  17  Sup.  Ct.  Rep. 
243 — Great  Northern  R.  Co.  v.  Coats,  63  C. 
C.  A.  384,  115  Fed.  454. 

Injuries  on  highways. 

392.  Leaving  a  steam  roller  close  to  the 


curb  on  the  street  where  it  is  in  use,  for 
two  days  after  it  is  broken,  without  any 
change  in  its  appearance  to  enhance  the 
danger  of  frightening  animals,  except  bv 
putting  over  it  the  usual  canvass  cover  to 
protect  it  from  the  weather,  does  not  pre- 
sent any  case  of  negligence  for  the  jury 
when  a  horse  becomes  frightened  by  its  pres- 
ence in  the  street.  District  of  Columbia  v. 
Moulton,  182  U.  S.  576,  21  Sup.  Ct.  Rep.  840, 

46:1237 
Cited  In  Rome  v.  Suddeth,  116  Ga.  653.  42  & 
B.  1032. 

393.  Whether  a  street  railway  motonmn 
was  negligent  in  failing  to  get  his  car  under 
such  control,  after  seeing  several  young  boy* 
on  the  track  at  a  public  crossing  where  chil- 
dren were  in  the  habit  of  playing,  as  would 
have  enabled  him  to  prevent  an  injury  to 
one  of  the  boys  whose  foot  was  caught,  is  a 
question  for  the  jury,  although  he  may  have 
sounded  the  gon^  when  far  enough  away  to 
give  ample  warning,  and,  as  soon  as  he  saw 
that  the  boy  could  not  or  would  not  leave 
the  track,  may  have  done  all  in  his  power  to 
stop  the  car  before  the  injury.  McDermott 
V.  Severe,  202  U.  S.  600,  26  Sup.  Ct  Rep. 
709,  50: 1162 

—  Editorial  note. 

Safety  and  convenience  of  highways  mixed 
question  of  law  and  fact.  16:  596 

Injuries  to  employees. 

Sufficiency  of  Evidence  to  Go  to  Juiy, 

see  supra,  137-139. 
Cause  of  Injury,  see  supra,  145. 

394.  The  place  of  an  explosion  in  a  mine, 
and  its  cause,  and  what,  if  any,  neglijr^nce 
the  owner  is  guilty  of,  are  questions  for  the 
jury,-  when  the  evidence  offered  requires 
their  submission  to  the  jury,  Deserant  ▼. 
Cerillos  Coal  R.  Co.  178  U.  S.  409.  20  Sup. 
Ct.  Rep.  967,  44: 1127 

395.  The  reasonable  safety  of  a  road  en- 
gine and  flat  car  for  switching  purposes, 
and  the  question  of  negligence  on  the  part 
of  a  railroad  employee  killed  thereby  vhile 
crossing  a  track,  are  questions  for  the  juir. 
Texas  ft  P.  R.  Co.  v.  Gentry,  163  U.  S.  353. 
16  Sup.  Ct.  Rep.  1104,  41 :  18$ 

396.  The  negligence  of  a  railroad  com- 
pany in  allowing  employees  habitually  to 
throw  off  pieces  of  firewood  near  their 
homes,  from  a  moving  train  on  which  ther 
were  returning  from  work,  without  any  cau- 
tion except  that  they  should  be  careful  not 
to  hurt  anyone,  is  a  question  for  the  jnry. 
Fletcher  v.  Baltimore  &  P.  R.  Co.  168  V. 
S.  135,  18  Sup.  Ct.  Rep.  35,  42:  411 
Cited  In   Adams  v.   Southern  R.  Co.  28  C  C. 

A.  498.  52  U.  S.  App.  433,  84  Fed.  601- 
Illinols  C.  R.  Co.  V.  Jones.  37  C.  C.  A.  100. 
95  Fed.  373 — Lesser  Cotton  Co.  v.  St.  U>uis. 
I.  M.  &  S.  R.  Co.  52  C.  C.  A.  102,  114  Ff<L 
140. 

397.  The  question  of  the  negligence  of  the 
foreman  of  a  railway  bridge  gang  in  failing 
to  discover  a  spike  maul  upon  or  near  the 
bridge,  immediately  prior  to  the  passage  w 
a  train,  is  for  the*  jury  in  an  action  to  «• 
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eorer  damages  from  the  railroad  company 
for  personal  injuries  received  by  a  member 
of  such  ^ng,  for  which  there  is  no  other 
cause  assignable  than  that  the  train  in  pass- 
ing struck  the  maul  and  threw  it  against 
the  workman,  although  the  foreman  testi- 
fied that  he  looked  for  and  did  not  discover 
any  obstruction  to  the  approacliing  train, 
where  there  was  nothing  to  prevent  its  dis- 
covery if  it  was  there  and  the  glance  of  the 
foreman  was  anything  more  than  a  casual  or 
formal  one.  Texas  &  P.  R.  Co.  v.  Carlin,  189 
U.  S.  354,  23  Sup.  Ct.  Rep.  585,      47:  849 

c.  Contributory  Negligence. 

(1)  In  General, 

See  also  supra,  385. 

398.  As  a  general  rule  the  question  of 
contributory  negligence  is  one  for  the  jury, 
under  proper  instructions  by  the  court,  es- 
pecially where  the  facts  are  in  dispute  and 
the  evidence  in  relation  to  them  is  that  from 
which  fair-minded  men  may  draw  different 
inferences.  Washington  &  G.  R.  Co.  v.  Mc- 
Bade,  135  U.  S.  554,  10  Sup.  Ct.  Rep.  1044, 

34:  235 
Richmond  &  D.  R.  Co.  v.  Powers,  149  U.  S. 
43,  13  Sup.  Ct.  Rep.  748,  37:  642 

Washington  &  G.  R.  Co.  v.  Tobriner  (Wash- 
ington k  G.  R.  Co.  V.  Harmon)  147  U.  S. 
571,  13  Sup.  Ct.  Rep.  557,  37:  284 

Cited  In  Re  Wasbfngton  &  G.  R.  Co.  140  IT.  S. 
93,  35  L.  ed.  340,  11  Sup.  Ct.  Rep.  673 — 
Gaines  v.  Rugg  (Gaines  v.  Caldwell)  148  U. 
S.  242,  37  L.  ed.  437,  13  Sup.  Ct.  Rep.  Oil— 
Richmond  &  D.  R.  Co.  v.  Powers,  149  TI.  S. 
45,  37  L.  ed.  643,  13  Sup.  Ct.  Rep.  748— 
Northern  P.  R.  Co.  v.  Everett,  152  U.  S. 
113,  38  L.  ed.  377,  14  Sup.  Ct.  Rep.  474— 
Patton  V.  Texas  &  P.  R.  Co.  179  U.  S.  660, 

45  L.  ed.  363.  21  Sup.  Ct.  Rep.  275 — Su- 
preme Lodge,  K.  of  P.  V.  Beck,  181  U.  S. 
62.  45  L.  ed.  745,  21  Sup.  Ct.  Rep.  532— 
Marande  v.  Texas  &  P.  R.  Co.  184  i:.  S.  191, 

46  L.  ed.  495,  22  Sup.  Ct.  Rep.  340 — Rddy 
V.  Evans.  7  C.  C.  A.  130.  12  U.  S.  App. 
697,  58  Fed.  151— Northern  P.  Coal  Co.  v. 
Richmond.  7  C.  C.  A.  487,  15  U.  S.  App.  262, 
68  Fed.  759 — New  Orleans  &  N.  E.  R.  Co.  v. 
Thomas,  9  C.  C.  A.  32,  23  U.  S.  App.  37,  60 
Fed.  382 — Zopfl  v.  Postal  Teleg.  Cable  Co.  9 
C.  C.  A.  313,  22  U.  S.  App.  136,  60  Fed. 
991 — Kansas  City,  Ft.  8.  &  M.  R.  Co.  v. 
Kirksey.  9  C.  C.  A.  324,  22  U.  S.  App.  94, 
60  Fed.  1002— Texas  &  P.  R.  Co.  v.  Patton, 
9  C.  C.  A.  499,  23  U.  S.  App.  319,  61  Fed. 
271 — Union  P.  R.  Co.  v.  Novak,  9  C.  C.  A. 
640.  15  U.  S.  App.  400,  61  Fed.  585— 
Grand  Trunk  R.  Co.  v.  Tennant.  14  C.  C.  A. 
191,  21  U.  S.  App.  682,  66  Fed.  923— Great 
Northern  R.  Co.  v.  McLaughlin,  17  C.  C.  A. 
337.  44  V.  S.  App.  189.  70  Fed.  676— 
Travelers*  Ins.  Co.  v.  Randolph,  24  C.  C.  A. 
.•$11,  47  U.  S.  App.  260,  78  Fed.  760— Pat- 
ton V.  Southern  R.  Co.  27  C.  C.  A.  292,  42  U. 
S.  App.  567,  82  Fed.  984 — Northern  P.  R. 
Co.  V.  Freeman,  27  C.  C.  A.  459,  48  U.  S. 
App.  757.  83  Fed.  84— Chicago  G.  W.  R.  Co. 
V.  Healy.  30  C.  C.  A.  15,  57  U.  S.  App.  513, 
SO  Fed.  240 — -SItna  L.  Ins.  Co.  v.  Vandecar, 
30  C.  C.  A.  56,  57  U.  S.  App.  446.  86  Fed. 
•-M)0- -Illinois  C.  R.  Co.  V.  Jones,  37  C.  C. 
A.  116,  95  Fed.  379 — Mexican  C.  R.  Co.  v. 
Murray,   42   C.   C.   A.   342,    102    Fed.    271—* 


Mason  &  O.  R.  Co.  v.  Yockcy,  43  C.  C.  A. 
231,  103  Fed.  267— Southern  P.  Co.  v.  Hera- 
da,  48  0.  C.  A.  427,  109  Fed.  383— King  v. 
Morgan,  48  C.  C.  A.  515.  109  Fed.  454— 
Tacoma  R.  &  Power  Co.  v.  Hays,  49  C.  C.  A. 
119,  110  Fed.  500 — Thomason  v.  Southern 
R.  Co.  51  C.  C.  A.  68,  113  Fed.  81— North- 
ern P.  R.  Co.  V.  Adams,  54  C.  C.  A.  204,  116 
Fed.  332— Alaska  United  Gold  Mln.  Co.  v. 
Keating,  53  C.  C.  A.  661,  116  Fed.  567— 
Northern  P.  R.  Co.  v.  Lyman.  56  C.  C.  A. 
197,  119  Fed.  293 — Pennsylvania  Co.  v.  Paul, 
62  C.  C.  A.  137.  126  Fed.  159— Watklns  v. 
Birmingham  R.  &  Electric  Co.  120  Ala.  152, 
43  L.R.A.  299,  24  So.  392— St.  Louis,  I,  M. 
&  S.  R.  Co.  V.  Martin,  61  Ark.  555,  33  S. 
W.  1070 — Oliver  v.  Denver  Tramway  Co.  13 
Colo.  App.  550,  59  Pac.  79 — Cameron  v.  Great 
Northern  R.  Co.  8  N.  D.  135,  77  N.  W.  1016— 
Baltimore  &  P.  R.  Co.  v.  Carrington,  3  App. 
D.  C.  109— Washington  Gaslight  Co.  v.  I'oore, 
3  App.  D.  C.  187 — Warthen  v.  Hammond,  5 
App.  D.  C.  173 — Baltimore  &  P.  R.  Co.  v. 
Golway,  6  App.  D.  C.  165— Adams  v.  Wash- 
ington &  G.  R.  Co.  9  App.  D.  C.  31 — Wash- 
ington &  G.  R.  Co.  V.  Adams,  11  App.  D.  C. 
398 — Metropolitan  R.  Co.  v.  Hammett,  13 
App.  D.  C.  376 — McLeod  v.  Chicago  &  N.  W. 
R.  Co.  104  Iowa,  142,  73  N.  W.  614— In- 
dianapolis &  G.  Rapid  Transit  Co.  v.  Haines, 
33  Ind.  App.  67,  69  N.  E.  187— Chicago,  R. 
I.  &  P.  R.  Co.  V.  Pounds,  1  Ind.  Terr.  75, 
35  S.  W.  249— McMullen  v.  Missouri,  K.  ft 
T.  R.  Co.  60  Mo.  App.  239 — Omaha  Street 
R.  Co.  V.  Craig,  39  Neb.  615,  58  N.  W.  209— 
Nicholas  V.  Peck,  21  R.  I.  408,  43  Atl.  1038 
— Madden  v.  Port  Royal  &  W.  C.  R.  Co.  41 
S.  C.  457,  19  S.  B.  951 — Martin  v.  Southern 
R.  Co.  51  S.  C.  156,  28  S.  B.  303— Linden 
V.  Anchor  Mln.  Co.  20  Utah,  148,  58  Pac. 
355 — Konold  v.  Rio  Grand  Western  R.  Co.  21 
Utah,  398,  81  Am.  St.  Rep.  693,  60  Pac. 
1021. 

399.  The  question  of  contributory  negli- 
f^ence  should  be  submitted  to  the  jury  where 
the  conclusion  does  not  follow,  as  matter  of 
law,  that  no  recovery  can  be  had  upon  any 
view  which  can  be  properly  taken  of  the 
facts  which  the  evidence  tends  to  establish. 
Texas  &  P,  R.  Co.  v.  Cox,  145  U.  S.  593,  12 
Sup.  Ct.  Rep.  905,  36:  829 
Cited  In   Bushy   v.   Anderson   Water,   Light   & 

P.  Co.  69  C.  C.  A.  156,  136  Fed.  158— Haft 
V.  Adams,  6  Ariz.  403,  59  Pac.  Ill — Neal  v. 
St.  Louis,  I.  M.  &  S.  R.  Co.  71  Ark.  448, 
78  S.  W.  220 — Neeley  v.  Southwestern  Cot- 
ton Seed  Oil  Co.  13  Okla.  362,  64  L.R.A. 
148,  75  Pac.  537. 

400.  The  question  of  contributory  negli- 
gence should  be  submitted  to  the  jury  where 
the  conclusion  does  not  follow,  as  matter  of 
law,  that  no  recovery  can  be  had  upon  any 
view  which  can  be  properly  taken  of  the 
facts  which  the  evidence  tends  to  establish. 
Dunlap  V.  Northeastern  R.  Co.  130  U.  S.  649, 
9  Sup.  Ct.  Rep.  647,  32:  1058 
Cited  In  Louisville  &  N.  R.  Co.  v.  Wood.son,  134 

U.  S.  621,  33  L.  ed.  1035,  10  Sup.  Ct.  Rep. 
628— Texas  A  P.  R.  Co.  v.  Cox,  145  U.  S. 
606,  36  L.  ed.  833,  12  Sup.  Ct.  Rop.  005 — 
Lawton  v.  Steele.  152  U.  S.  143.  38  L.  ed. 
391,  14  Sup.  Ct.  Rep.  499 — Amato  v.  North- 
em  P.  R.  Co.  46  Fed.  563— Zopflop  v.  Postal 
Teleg.  Cable  Co.  9  C.  C.  A.  312,  22  U.  S. 
App.  136,  60  Fed.  991 — Texas  &  P.  R.  Co.  v. 
Patton,  9  C.  C.  A.  499,  23  U.  S.  App.  319. 
61  Fed.  271 — Union  P.  R.  Co.  v.  Novak,  ;> 
C.  C.  A.  640.  15  IT.  S.  App.  400.  61  Fed. 
584 — Mt.  Adams  &  E.  P.  Inclined  R.  Co.  v. 


5668 


TRIAL,  VT.  c,  21,  c,   (2). 


Lowery,  20  C.  C.  A.  608,  43  U.  S.  App.  408, 
74  Fed.  475 — Poatty  v.  Mutual  Reserve  Fund 
Life  Asso.  21  C.  C.  A.  231.  44  U.  S.  App. 
627,  75  ITed.  68 — Phoenix  Assur.  Co.  v.  Luck- 
er,  23  C.  C.  A.  142,  42  U.  S.  App.  Ill,  77 
Fed.  246 — Fitchburg  R.  Co.  v.  Nichols.  20  C. 
C.  A.  502.  50  U.  S.  App.  297,  85  Fed.  947— 
Chicago  a.  W.  R.  Co.  v.  Healy,  30  C.  C.  A. 
15,  r>7  U.  S.  App.  513,  86  Fed.  249— Chapman 
V.  Yellow  Poplar  Lumber  Co.  32  C.  C.  A. 
404,  61  U.  S.  App.  499,  89  Fed.  905— Neln- 
Inger  v.  Cowan,  42  C.  C.  A.  28,  101  Fed.  790 
— Cameron  v.  Great  Northern  R.  Co.  8  N.  D. 
135,  77  N.  W.  1016— Chicago,  R.  I.  &  P,  R. 
Co.  V.  Pounds,  1  Ind.  Terr.  61,  35  S.  W.  240 
— Missouri.  K.  &  T.  R.  Co.  v.  Turley,  1  Ind. 
Terr.  280,  37  S.  W.  52— Chicago,  R.  I.  &  P. 
R.  Co.  V.  Driggers,  1  Ind.  Terr.  422,  45  S. 
W.  124— Cable  v.  Southern  R.  Co.  122  N.  C. 
809,  29  S.  E.  377 — Coley  v.  North  Carolina 
R.    Co.    129    N.    C.    414,    57    L.R.A.    843.    40 

5.  E.  195— Galveston,  H.  &  S.  A.  R.  Co.  v. 
Adams,  94  Tex.  106,  58  S.  W.  831. 

401-402.  An  instruction  to  the  jury  that 
certain  facts  necessarily,  as  matter  of  law, 
constitute  negligence  on  the  part  of  plain- 
tiff, is  improper.  Contributory  negligence 
is  a  question  for  the  jury.  Inland  &  Sea- 
board Coasting  Co.  v.  Tolson,  139  U.  S.  551, 
11  Sup.  Ct.  Rep.  653,  35:  270 

Cited  in  Texas  &  P.  R.  Co.  v.  Cox,  143  U.  S. 
608,  36  L.  ed.  834,  12  Sup.  Ct.  Rep.  905 — 
Pennsylvania  R.  Co.  v.  Reed,  9  C.  C.  A.  222, 
20  U.  S.  App.  400,  60  Fed.  607 — Northern  P. 
R.  Co.  V.  Freeman,  27  C.  C.  A.  457,  48  U.  S. 
App.  759,  83  Fed.  84 — Louisville  &  N.  R.  Co. 
V.  Morlay,  30  C.  C.  A.  8,  58  U.  S.  App.  520, 
86  Fed.  242 — Sprague  v.  Southern  R.  Co.  34 
C.  C.  A.  210,  63  U.  S.  App.  711,  92  Fed.  62 
—Hunt  V.  Kile,  38  C.  C.  A.  644,  98  Fed.  53 
— Pennsylvania  R.  Co.  v.  Ropner,  105  Fed. 
397— Ilominway  v.  Illinois  C.  R.  Co.  52  C.  C. 
A.  480.  114  Fed.  846 — Weaver  v.  Baltimore 
ft  O.  R.  Co.  3  App.  U.  C.  452 — ^Uarrison  v. 
Metropolitan  R.  Co.  9  App.  D.  C.  67 — Colum- 
bia R.  Co.  V.  Cruit,  20  App.  D.  C.  523— 
Raney  ▼.  Lachance,  06  Mo.  App.  484,  70  S. 
W.  376 — Stewart  v.  Southern  R.  Co.  128  N. 
C.  523.  39  S.  E.  51— Hall  v.  Ogden  City 
Street  R.  Co.  13  Utah,  258,  57  Am.  St.  Rep. 
726,  44  Pac.  1046. 

Editorial  note. 

Contributory  negligence  as  question  for 
jury.  41 :  82 

(2)  Particular    Cases   of   Contributory 

Negligence, 

402a.  Where  it  is  conceded  that  defendant 
railroad  company  is  in  fault  on  account  of 
running  its  train;?  at  a  high  rate  of  speed, 
and  of  the  imperfect  condition  of  brakes,  the 
court  is  not  justified  in  refusing  to  submit 
to  the  jury  an  action  for  damages  by  reason 
of  plaintiff's  acts,  which  show  in  some  de- 
gree that  he  was  not  as  careful  as  the  most 
cautious  and  prudent  man  would  have  been. 
Jones  V.  Knst  Tennessee,  V.  &  G.  R.  Co.  128 
V,  S.  443,  9  Sup.  Ct.  Rep.  118,  32:  478 

died    in    Dunlnp    v.    Northeastern    R.    Co.    130 

U.   S.  C52.   32   I.,   od.    1050.   0   Sup.   Ct.    Rep. 

047— Washington  &  C.  R.  Co.  v.  McDado,  135 

T'.   S.   560.   34   L.   ed.   241,   10  Sup.   Ct.   Rep. 

1044— Texas  &  P.  R.  Co.  v.  Cox.   145  U.   S. 

006.  36  L.  ed.  S.'?4,  12  Sup.  Ct.  Rep.  905 — 
Rlllston  v.  Mather,  44  Fed.  745— Illinois  C. 
R.  Co.  V.  Foley.  3  C.  C.  A.  593.  10  U.  S.  App. 


537.  53  Fed.  468— Gulf,  C.  ft  8.  F.  R.  Co.  v. 
Ellis,  4  C.  C.  A.  457,  10  U.  8.  App.  640.  54 
Fed.    484 — Southern    P.    Co.    v.    Lafferij,  « 
CCA.  480,  15  U.  S.  App.  193.  57  Fed.  542 
— Whitlock  V.  Comer,  57  Fed.  566— Southern 
P.  Co.  V.  Burke.  9  C  C.  A.  235.  13  U.  S.  App. 
110,  60  Fed.  709— Zopfi  v.  Postal  Teleg.  Cable 
Co.   9  C   C.   A.   312.   22   U.   S.    App.    136,  60 
Fed.   991 — Union   P.   R.   Co.   v.   Novak.  9  C. 
C  A.  640,  15  U.  S.  App.  400.  61  Fed.  584— 
Atchison,   T.   ft   S.   F.   R.   Co.    v.   Myers.  11 
C    C   A.   444,    24    U.    S.    App.    295.   63   Fed. 
798 — Alaska    Treadwel!     Gold    Min.    Co.    t. 
Wholan.  12  C.  C  A.  229,  29  U.  S.  App.  1.  64 
Fed.    466 — Flnalyson   ▼.    Utica   Min.  ft  Mill. 
Co.  14  C  C  A.  505,  32  U.  S.   App.  143.  67 
Fed.  521 — St.  Louis  ft  S.  F.  R.  Co.  v.  Whittle 
20  C  C  A.  210,  40  U.   S.  App.  23,  74  Fed. 
311 — Beatty  ▼.  Mutual  Reserve  Fund  Life  A%- 
so.  21   C.   C  A.   221,  44   U.  S.   App.   527.  7:» 
Fed.  68 — Bronson  v.  Oakes.  22  C  C.  A.  324. 
40  U.  S.  App.  413,   76  Fed.  739— Traveler.** 
Ins.    Co.   V.    Randolph.   24   C    C.    A.  311.  47 
U.  S.  App.  260,  78  Fed.  760 — ^Patton  ▼.  Soutli- 
ern   R.   Co.   27  C   C  A.   292,   42   U.  S.  App 
567,  82  Fed.  984 — Myers  v.  Chicago.  St  I'. 
M.   ft   O.   R.   Co.   37   C   C   A.    145.   95  Fed. 
414 — Nelson  v.  New  Orleans  ft  N.  E.  R.  Co. 
40  C  C  A.  679.   100  Fed.  738 — ^McGhee  ?. 
Campbell,   42  C.   C   A.  98.   101    Fed.  940— 
King  V.   Morgan,  48  C.   C  A.   514.   100  Fed. 
453 — Texas  ft  P.  R.  Co.  v.  Carl  in.  60  L.R..\. 
464,  49  C  C.  A.  609,  111  Fed.  781— Hemtaf 
way  v.   Illinois  C.   R.   Co.  62  C.   C.   A.  4s^l. 
114  Fed.  847 — Dawson  v.  Chicago.  R.  I.  ft  P. 
R.    Co.    52    C.    C    A.    290.    114    Fed.    874- 
Swlft  V.  Langbein.  62  C  C  A.  115,  127  Fed 
116 — Minahan   v.   Grand  Trunk   Western  R. 
Co.   70   C.   C   A.  472,   138   Fed.   46— Half  v 
Adams,  6  Ariz.  401,  59  Pac.  Ill — Comsto'i 
V.    Union    P.    R.    Co.    50   Kan.   230,   42  Par 
724— Grostlck  ▼.   Detroit  L.  ft  N.   R.  Co.  •» 
Mich.  616.  51  N.  W.  667 — Cable  Southern  R- 
Co.    122   N.   C   899,   29  8.   E.   377— Coley  r 
North   Carolina   R.    Co.    129   N.    C.   414,  57 
L.R.A.  842.  40  8.  B.  195 — Neeley  ▼.  South- 
western  Cotton   Seed  Oil   Co.    13  Okla.  Sfi'l, 
64   L.R.A.   148,   75  Pac.  637— Konold  v.  Rio 
Grande  Western  R.  Co.  21  Utah.  399.  81  Am. 
St.  Rep.  693,  60  Pac.  1021— Danville  v.  Rob- 
inson, 99  Va.   459,  55   L.R.A.   164.  39  S.  E. 
122— Christy  v.  Chesapeake  ft  O.  R,  Co.  15 
W.  Va.  122,  12  S.  E.  1111— Johnson  v.  Ches- 
apeake ft  O.  R.  Co.  38  W.  Va.  211,  18  S.  E. 
573. 

Of  passenger. 

403.  The  negligence  of  a  person  in  cross- 
ing a  railroad  track  from  a  depot  platfonn 
to  a  standing  train  which  he  is  about  to 
take,  when  another  train  is  coming  which 
he  does  not  see,  is  a  question  for  the  jurr. 
Warner  v.  Baltimore  ft  O.  R.  Co.  168  C  S. 
339,  18  Sup.  Ct.  Rep.  68,  42:431 
Cited  in  Cranch  y.  Brooklyn  Heights  R.  Co.  107 

App.  Div.  343,  95  N.  Y.  Supp.   169. 

404.  Wliere  deceased,  a  passenger,  was  go- 
ing from  defendant's  train  at  a  station  in 
the  evening,  and  a  train  from  the  oppt>'ii>^ 
direction,  at  rapid  speed,  without  warnin^'. 
ran  upon  him  and  killed*  him.  these  facts 
tendctl  to  establish  due  care  on  his  part,  an-i 
the  case  was  properly  submitted  to  a  jury. 
Richmond  ft  D.  R.  Co.  v.  Powers,  149  V.  S, 
43,  13  Sup.  Ct.  Rep.  748.  37: 642 

405.  Where  a  passenger  in  a  railway  oar« 
standing  braced  against  the  seat,  enga^-J 
in  fixing  her  little  girl's  hair  preparatory  u» 
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leaving  Die  cars,  while  they  were  approach- 
ing a  depot,  was  jerked  backward  and 
severely  injured  by  a  lurch  or  concussion 
of  the  cars,  the  question  of  her  care  and 
freedom  from  neprligence  is  for  the  jury. 
New  Jersey  R.  &,  Transp.  Co.  v.  Pollard,  22 
Wall.  341,  22:  877 

Of  servant. 

See  also  supra,  395. 

406.  It  is  a  question  for  the  jury  whether 
a  servant  using  machinery  after  he  knew 
its  defective  condition,  and  after  the  master 
had  promised  to  put  it  in  repair,  was  in  the 
exercise  of  due  care.  Hough  v.  Texas  &,  P. 
R.  Co.  100  U.  S.  213,  25;  612 
Cited  In  Kane  v.  Northern  C.  B.  Co.  128  U.  S. 

94,  .32  L.  ed-  341.  9  Sup.  Ct.  Rep.  16 — 
New  Jersey  &  N.  Y.  R.  Co.  v.  Young,  1  C. 
C.  A.  430,  1  U.  S.  App.  96,  49  Fed.  726— 
Kenney  v.  Meddaugb,  55  C.  C.  A.  120,  118 
Fed.  214— St.  Louis  Cordage  Co.  v.  Miller, 
63  L..R.A.  567,  61  CCA.  499,  126  Fed.  517 
— Woodward  Iron  Co.  v.  Jones,  80  Ala.  128 
— Davis  T.  Graham,  2  Colo.  App.  215,  29  Pac. 
1007 — Chicago  Drop  Forge  &  Foundry  Co.  v. 
Van  Dam,  149  111.  342,  36  N.  E.  1024— 
Illinois  C  R.  Co.  T.  Weiland,  67  III.  App.  339 
— Rogers  v.  Leyden,  127  Ind.  57,  26  N.  B. 
210— Missouri  P.  R.  Co.  v.  McCally,  41  Kan. 
650,  21  Pac.  574— Atchison,  T.  &  8.  F.  R. 
Co.  V.  Sledge,  68  Kan.  326.  74  Pac.  1114 — 
Dempsey  v.  Sawyer,  95  Me.  302,  49  Atl. 
1035 — Mueller  y.  La  Prelle  Shoe  Co.  109 
Mo.  App.  518,  84  S.  W.  1010— Allcot  v. 
Kirkham.  101  App.  Dlv.  81,  91  N.  Y.  Supp. 
775 — McMahon  v.  Port  Henry  Iron  Ore  Co. 
24  Hun,  4l» — Mayott  v.  Norcross  Bros.  24 
R.  I.  194,  52  Atl.  894— Gulf.  C.  A  S.  F.  R. 
Co.  V.  Brentford.  79  Tex.  625,  23  Am.  St. 
Rep.  377,  15  S.  W.  561— Texas  &  N.  O.  R. 
Co.  V.  Blngle,  91  Tex.  289,  42  S.  W.  971— 
Southern  P.  Co.  v.  I^ash,  2  Tex.  C\v,  App. 
72,  21  S.  W.  563— McKelvpy  v.  Chesapeake 
&  O.   R.   Co.   35   W.   Va.   513,   14   S.   B.  261. 

407.  The  question  whether  a  laborer  re- 
mained more  than  a  reasonable  time  in  the 
presence  of  a  danger  which  his  employer 
had  promised  to  remove  was  submitted  to 
the  jury.  District  of  Columbia  v.  McElli- 
gott,  117  U.  S.  621,  6  Sup.  Ct.  Rep.  884, 

29:  946 
Cited  in  Chicago,  R.  I.  &  P.  R.  Co.  v.  Pounds, 
1  Ind.  Terr.  75,  36  S.  W.  249. 

408.  Whether  it  was  contributory  negli- 
gence for  a  servant,  with  knowledge  of  the 
unfitness  of  an  engineer,  to  work  with  him, 
is  a  question  for  the  jury.  Northern  P.  R. 
Co.  v:  Mares,  123  U.  S.  710,  8  Sup.  Ct.  Rep. 
321,  31:296 
Cited  In  Ix)ulsvllle  &  N.  R.  Co.  v.  Kelly,  11  C. 

C.  A.  263.  24  V.  S.  App.  103.  63  Fed.  410— 
Southern  P.  Co.  v.  Yeargln,  48  C.  C.  A.  503, 
109  Fed.  442— St.  Louis  Cordage  Co.  v.  Mil- 
ler, 03  L.R.A.  554,  61  C.  C.  A.  480,  120  Fed. 
498— Hamilton  v.  Rich  Hill  Coal  MIn.  Co.  108 
Mo.  376,  18  S.  W.  977 — ^Francls  v.  Kansas 
City,  St.  J.  &  C.  B.  R.  Co.  127  Mo.  669,  28 
S.  VV.  842— Epperson  v.  Postal  Teleg.  Cable 
Co.  155  Mo.  386,  55  S.  W.  1050 -Adolff 
T.  Columbia  Pretzel  &  Baking  Co.  100  Mo. 
App.  212,  73  S.  W.  321— Adams  v.  McCor- 
mick  Harvesting  Macb.  Co.  110  Mo.  App. 
S75,  86  S.  W.  484. 

409.  The  negligence  of  a  member  of  a  sec- 
tion crew  in  jumping  from  a  train  going 


about  4  miles  per  hour,  tu  a  station  plat- 
form, in  broad  daylight  in  obedience  to  the 
command  of  the  conductor,  who  was  his  di- 
rect superior,  and  after  fellow  laborers  had 
jumped  and  landed  safely,  is  not  so  obvious 
as  to  be  a  necessary  legal  conclusion,  but 
is  a  question  for  the  jury.  Northern  P.  R. 
Co.  V.  Egeland,  163  U.  S.  93,  16  Sup.  Ct. 
Rep.  975,  41:  82 

Cited  in  Krie  R.  Co.  v.  Moore,  51  C.  C.  A.  230, 

113   Fed.   273 — Krie  R.   Co.   v.   Kane,  55   C. 

C.  A.  139,  118  Fed.  233— Florida  C.  &  P.  U. 

Co.  V.   Sullivan,  61   L.R.A.  416,   57  C.  C.  A. 

171,  120  Fed.  803— Geogagn  v.  New  York,  N. 

H.  &  H.   R.  Co.   10  App.   Div.  455,  42  N.  Y. 

Supp.  205 — Thomas  v.  Raleigh  &  A.  Air-Line 

R.   Co.    129   N.   C.   396.   40   S.    E.   201— Van 

Duzen  Gas  ft  Gasoline  Engine  Co.  y.  Schelles, 

61  Ohio  St.  310,  55  N.  K.  998. 

410.  That  the  boss  or  foreman  of  a  rail- 
road told  a  trackman  that  no  train  or  en- 
gine would  come  over  a  certain  bridge  until 
a  certain  hour  may  properly  be  taken  into 
consideration  by  the  jury  in  determining 
whether  he  was  negligent  in  not  seeing  the 
engine  which  injured  him  while  he  was 
crossing  the  bridge  before  that  hour. 
Northern  P.  R.  Co.  v.  Amato,  144  U.  S.  465, 
12  Sup.  Ct.  Rep.  740,  36:  506 
Cited   in   Alaslca   Treadwell    Gold    MIn.    Co.    v. 

Whelan,  12  C.  C.  A.  229,  29  U.  S.  App.  1, 
64  B^ed.  466 — McGhee  v.  Campbell,  42  C.  C. 
A.  99,  101  Fed.  941 — Mexican  C.  R.  Co.  v. 
Henderson,  52  C.  C.  A.  515,  114  Fed.  804 — 
Galveston,  H.  &  S.  A.  R.  Co.  v.  Quay,  27 
Tex.  Civ.  App.  617,  66  S.   W.  219. 

411.  Whether  a  brakeman  was  guilty  of 
contributory  negligence  in  forgetting  or  not 
recalling  the  fact  that  a  step  was  missing 
from  a  car  over  which  he  attempted  to  let 
himself  down,  when  he  was  hastening  to  his 
duty  through  a  severe  storm,  is  a  question 
for  the  jury.  Kane  v.  Northern  C.  R.  Co. 
128  U.  S.  91,  9  Sup.  Ct.  Rep.  16,  32:  339 
Distinguished  in  Williamsoa   v.   Newport   News 

AM.  Valley  Co.  34  W.  Va.  665,  12  L.R.A. 
300,  26  Am.  St.  Rep.  927,  12  3.  E.  824. 

Cited  in  St.  Louis  &  M.  Valley  Transp.  Co.  v. 
United  States,  33  Ct.  CI.  286— Jones  v.  East 
Tennessee,  V.  &  G.  R.  Co.  128  U.  S.  446,  32 
L.  ed.  480,  9  Sup.  Ct.  Rep.  118— Pollak  v. 
Brush  Electric  As.so.  128  U.  S.  456,  32  L.  ed. 
478,  9  Sup.  Ct.  Rep.  119 — Dunlap  v.  North- 
eastern R.  Co.  130  U.  S.  652,  32  L.  ed.  1059, 
9  Sup.  Ct.  Rep.  647 — Delaware,  L.  &  W.  R. 
Co.  V.  Converse,  139  U.  S.  475,  35  L.  ed. 
216,  11  Sup.  Ct.  Rep.  569— Texas  &  P.  R. 
Co.  V.  Cox,  145  U.  S.  606,  36  L.  ed.  833,  12 
Sup.  Ct.  Rep.  90.'>— Union  P.  R.  Co.  v.  Mc- 
Donald, 152  U.  S.  282,  :i8  L.  ed.  443,  14 
Sup.  Ct.  Rep.  619 — Graham  v.  Pennsylvania 
R.  Co.  39  Fed.  598 — Ross  v.  Texas  &  P.  R. 
Co.  44  Fed.  44— Telander  v.  Sunlln,  44  Fed. 
568 — Rillston  v.  Mather,  44  Fed.  745— Ama- 
to V.  Northern  P.  R.  Co.  46  Fed.  563 — 
.ToA'ce  V.  Charle.ston  Ice  Mfg.  Co.  50  Fed. 
374 — Chicago  &  N.  W.  R.  Co.  v.  Davis.  3 
C.  C,  A.  431,  10  U.  S.  App.  422,  53  Fed. 
63 — Union  P.  R.  Co.  v.  .Tarvi,  3  C.  C.  A. 
437.  10  r.  S.  App.  439.  53  Fed.  69— Tucker 
V.  Baltimore  &  O.  R.  Co.  8  C.  C.  A.  417,  8  U. 
S.  App.  401,  50  Fed.  909 — New  Orleans  &  N. 
E.  R.  Co.  V.  Thomas,  9  C.  C.  A.  32,  23  U.  S. 
App.  37,  60  Fed.  382 — Southern  P.  Co.  v. 
Burke,  9  C.  C.  A.  234.  13  IT.  S.  App.  IIO. 
60  Fed.  709 — Zopfl  v.  Postal  Teleg.  Cable  Co. 
9  C.  C.  A.  312,  22  U.  S.  App.   1.S6,  60  Fed. 
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091 — ^Unlon  P.  R.  Co.  ▼.  Norak.  9  C.  C.  A.  I 
640.  16  U.  S.  App.  400,  61  Fed.  684— Alas- 1 
ka  Tread  well   Gold  Min.  Co.  v.   Wbelan,   12 

C.  C.  A.  229,  29  U.  S.  App.  1,  64  Fed.  466— 
Grand  Trunk  R.  Co.  v.  Tennant,  14  C.  C. 
A.  192,  21  U.  S.  App.  682,  66  Fed.  924— 
Beatty  v.  Mutual  Reserve  Fund  Life  Asso. 
21  C.  C.  A.  231.  44  U.  S.  App.  527,  75  Fed. 
68 — Phoenix  Assur.  Co.  v.  Lucker,  23  C.  C. 
A.  142,  42  U.  S.  App.  111.  77  Fed.  246— 
Travelers'  Ins.  Co.  v.  Randolph,  24  C.  C. 
A.  311,  47  U.  S.  App,  260,  78  Fed.  760— 
Patton  V.  Southern  R.  Co.  27  C.  C.  A.  292,  42 
U.  S.  App.  567,  82  Fed.  984— Nelson  v.  New 
Orleans  &  N.  E.  R.  Co.  40  C.  C.  A.  679.  100 
Fed.  738— McGhce  v.  Campbell,  42  C.  C.  A. 
98,  101  Fed.  940 — Southern  P.  Co.  ▼.  Year- 
gin,  48  C.  C.  A.  503,  109  Fed.  442— Alaska 
S.  S.  Co.  v.  Collins,  62  C.  C.  A.  572.  127 
Fed.  940 — Pittsburgh,  S.  &  N.  R.  Co.  v. 
Lamphere,  69  C.  C.  A.  547.  137  Fed.  25 — 
St.  Louis,  I.  M.  &  S.  R.  Co.  ▼.  Hlggins,  53 
Ark.  467,  14  S.  W.  653— Heckman  v.  Even- 
son.  7  N.  D.  182,  73  N.  W.  427— Dashlell  v. 
Washington  Market  Co.  10  App.  D.  C.  96— 
Chicago  &  N.  W.  R.  Co.  v.  Snyder,  128  111. 
658,  21  N.  B.  520— McCormlck  Harvesting 
Mach.  Co.  v.  Burandt,  87  111.  App.  108 — 
Chicago  City  R.  Co.  ▼.  Enroth,  113  111.  App. 
295 — Louisville,  N.  A.  &  C.  R.  Co.  ▼.  Hobbs. 
3  Ind.  App.  448,  29  N.  E.  934 — Baltimore  & 
O.  &  C.  R.  Co.  V.  Leathers,  12  Ind.  App.  550, 
40  N.  E.  1094 — Lorenz  v.  Burlington,  C.  R. 
&  N.  R.  Co.  115  Iowa,  880,  56  L.R.A.  754, 
88  N.  W.  835 — Ashland  Coal  &  I.  R.  Co.  ▼. 
Wallace.  101  Ky.  640,  42  S.  W.  744— Louis- 
ville &  N.  R.  Co.  V.  Vestal,  105  Ky.  469,  49 
S.  W.  204 — Campbell  v.  Bveleth,  83  Me.  65, 
21  Atl.  784 — Frye  v.  Bath  Gas  &  Electric  Co. 
94  Me.  24,  46  Atl.  804— Rouz  v.  Blodgett  & 

D.  Lumber  Co.  85  Mich.  526.  13  L.R.A.  731, 
24  Amf.  St.  Rep.  102,  48  N.  W.  1092— Thomp- 
son V.  Bartlett,  71  N.  H.  177,  93  Am.  St.  Rep. 
604,  61  Atl.  633— Wallcco  v.  Central  \  er- 
mont  R.  Co.  188  N.  Y.  306,  33  N.  E.  1067— 
Cable  V.  Southern  R.  Co.  122  N.  C.  898, 
29  S.  E.  377 — Coley  v.  North  Carolina  R.  Co. 
129  N.  C.  414,  57  L.R.A.  842,  40  S.  E.  195— 
Neeley  v.  Southwestern  Cotton  Seed  Oil  Co. 
18  Okla.  362,  64  L.R.A.  148,  75  Pac.  537— 
Dlsano  v.  New  England  Steam  Brick  Co.  20 
R.  I.  455,  40  Atl.  7 — ^Louisville  &  N.  R.  Co. 
T.  Kenley,  92  Tenn.  217,  21  S.  W.  326 — 
Konold  V.  Rio  Grande  Western  R.  Co.  21 
Utah,  399,  81  Am.  St.  Rep.  693,  60  Pac. 
1021 — Kllpatrick  v.  Grand  Trunk  R.  Co.  74 
Vt.  304,  93  Am.  St.  Rep.  887,  52  Atl.  531— 
Richmond  &  D.  R.  Co.  ▼.  Rudd,  88  Va.  662. 
14  S.  E.  361 — Danville  v.  Robln.son.  99  Va. 
459,  65  L.R.A.  164,  39  S.  E.  122— Christy 
T.  Chesapeake  &  O.  R.  Co.  35  W.  Ya.  122,  12 
S.  E.  1111 — Curtis  ▼.  Chicago  &  N.  W.  R. 
Co.  95  Wis.  468,  70  N.  W.  665. 

At  railroad  crossing* 

412.  When  a  person  walks  in  front  of  a 
passing  train  in  the  daytime,  the  question 
of  contributory  negligence  is  properly  sub- 
mitted to  the  jury.  Chicago  &  N.  W.  R.  Co. 
v.  Whitton,  13  WalL  270,  20:  571 
Cited  In  Kansas  P.  R.  Co.  v.  Twombly,  3  Colo. 

132 — ^Nelson  v.  Lake  Shore  &  M.  S.  R.  Co. 
104  Mich.  587,  62  N.  W.  993— Northern  P. 
R.  Co.  V.  Holmes,  3  Wash.  Terr.  216,  14  Pac. 
688 — Hoye  v.  Chicago  &  N.  W.  R.  Co.  67 
Wis.  16,  29  N.  W.  646. 

413.  Contributory  negligence  in  the  de- 
ceased in  an  action  against  a  railroad  com- 
pany for  causing  the  death  of  plaintiff's  in- 
testate at  a  street  crossing  by  its  negligence 


is  a  question  of  fact  for  the  jury.  Grind 
Trunk  R.  Co.  v.  Ives,  144  U.  S.  408,  12  Sup. 
Ct.  Rep.  679,  36:  4S5 

Cited  In  Chicago  &  N.  W.  R.  Co.  v.  Prescott.  23 
L.R.A.  056,  8  C.  C.  A.  Ill,  19  U.  S.  App. 
291,  59  Fed.  239 — Alaska  Treadwell  <.:old 
Mln.  Co.  V.  Whelan,  12  C.  C.  A.  220,  29 
U.  S.  App.  1.  64  B>d.  466— McGbee  v.  Whito. 
13  C.  C.  A.  611.  31  U.  S.  App.  366.  66  Fed. 
504 — Grand  Trunk  R.  Co.  v.  Tennant,  14  C 
C.  A.  191,  21  U.  S.  App.  682,  66  Fed.  923- 
Delaware,  L.  ft  W.  R.  Co.  ▼.  Ashley,  14  C. 
C.  A.  371,  28  U.  S.  App.  375,  67  Fed.  213— 
Chicago  &  N.  W.  R.  Co.  v.  NetoUcky,  14  C. 
C.  A.  618,  32  U.  S.  App.  168,  67  Fed.  660- 
Holmes  v.  Junod,  16  C.  C.  A.  37.  30  U.  S. 
App.  379,  68  Fed.  859 — Bronson  v.  Oakes.  T2 

C.  C.  A.  524,  40  U.  S.  App.  413.  76  Fed.  7:w 
— Travelers'  Ins.  Co.  v.  Randolph,  24  C.  C. 
A.  311,  47  U.  S.  App.  260.  78  Fed.  760- 
Chicago  G.  W.  R.  Co.  v.  Healy,  30  C.  C.  A 
15,  57  U.  S.  App.  518,  86  Fed.  249— ChlcaRo 
O.  W.  R.  Co.  V.  Price,  38  C.  C.  A.  243.  97 
Fed.  428 — Railway  Officials'  &  Employoes' 
Accl.  Asso.  V.  Wilson,  40  C.  C.  A.  414,  100 
Fed.  370 — McGhee  v.  Campbell,  42  C.  C.  A 
98,  101  Fed.  940 — Tacoma  R.  &  Power  Co.  t. 
Hays,  49  C.  C.  A.  118,  110  Fed.  499- 
Hemlngway  v.  Illinois  C.  R.  Co.  52  C.  C.  A. 
482,  114  Fed.  848— St.  Ix>uIb,  I.  M.  &  S.  R. 
Co.  ▼.  Martin.  61  Ark.  555,  33  S.  W.  1070— 
St.  Louis,  I.  M.  ft  S.  R.  Co.  V.  Spearman.  64 
Ark.  337.  42  S.  W.  406— Oliver  v.  Denvpr 
Tramway  Co.  IS  Colo.  App.  549,  59  Pac.  79 
— Baltimore  ft  P.  R.  Co.  v.  Golway.  6  App 

D.  C.  165— Pollard  v.  Maine  C.  R.  Co.  87 
Me.  61,  32  Atl.  735— Shufelt  v.  Flint  ft  P. 
M.  R.  Co.  96  Mich.  344,  55  N.  W.  1013— 
Dawe  V.  Flint  ft  P.  M.  R.  Co.  102  Mich.  312, 
60  N.  W.  838— Sullivan  v.  Missouri  P.  B.  Co. 
117  Mo.  232,  23  S.  W.  149— Smith  v.  Rio 
Grande  Western  R.  Co.  9  Utah,  144,  33  Ptr 
626 — Leak  v.  Rio  Grande  Western  R.  Co.  9 
Utah,  251.  33  Pac.  1045— McQuillan  v.  Scit- 
tie,  10  Wash.  465.  45  Am.  St.  Rep.  799.  3S 
Pac.  1119. 

414.  The  negligence  of  one  who  was  struck 
by  a  train  backing  over  a  street  crossing  is 
a  question  for  the  jury  on  proof  that  there 
was  no  light  on  the  crossing  or  which  in- 
dicated the  approach  of  a  train,  and  no  bell 
ringing  or  whistle  blowing,  and  that  he,  as 
he  approached  the  crossing,  slackened  his 
pace,  walked  slowly,  listened  and  looked, 
without  seeing  or  hearing  any  train.  Texas 
&  P.  R.  Co.  V.  Cody,  166  U.  S.  606,  17  Sup. 
Ct.  Rep,  703,  41:1132 
Cited  In  Illinois  C.  R.  Co.  v.  Jones,  37  C.  C.  A. 

116,  95  Fed.  379 — Carter  v.  Central  Vermont 
R.  Co.  72  Vt.  198,  47  Atl.  797. 

415.  Contributory  negligence  of  persons 
struck  at  a  crossing  by  a  railroad  train 
which  was  behind  time  and  failed  to  gi^ 
the  statutory  signal  is  a  question  for  the 
jury,  where  they  were  driving  slowly  with  a 
safe  horse,  and  stopped  to  look  and  listen  at 
a  low  place  where  a  train  could  be  seen  if 
near,  and  again  at  the  top  of  a  hill  40  or  50 
yards  from  the  track,  but,  seeing  and 
hearing  no  train,  drove  slowly  down  the 
hill,  listening  all  the  time  without  talkinjr. 
but  heard  nothing  until  just  as  they  got  to 
the  railroad  cut  and  the  horse  had  his  feet 
on  the  nearest  rail.  Baltimore  A  0.  R.  Co. 
v.  Griffith,  159  U.  S.  603,  16  Sup.  Ct  Rep. 
105.  40: 274 
Cited  In  Texas  &  P.  R.  Co.  t.  Gentry,  163  C  8. 
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367.  41  L.  ed.  193.  16  Sup.  Ct.  Rep.  1104— 
Texas  &  P.  R.  Co.  v.  Cody,  166  U.  S.  616, 
41  L.  ed.  1136,  17  Sup.  Ct.  Rep.  703— St. 
Louis  &  S.  P.  R.  Co.  V.  Whittle.  20  C.  C.  A. 
204,  40  U.  S.  App.  23,  74  Fed.  304 — Chesa- 
peake &  O.  R.  Co.  T.  Steele,  29  C.  C.  A.  89, 
54  U.  S.  App.  550,  84  Fed.  101— Illinois  C.  R. 
Co.  V.  Jones,  37  C.  C.  A.  113,  96  Fed.  377— 
Myers  v.  Chicago.  St.  P.  M.  &  O.  R.  Co.  37 
C.  C.  A.  143,  95  Fed.  412— Chesapeake  &  O. 
R.  Co.  V.  King.  49  L.R.A.  107.  40  C.  C.  A. 
437,  90  Fed.  256— Southern  P.  Co.  v.  Harada, 
48  C.  C.  A.  427.  109  Fed.  884 — Hemingway 
T.  Illinois  C.  R.  Co.  62  C.  C.  A.  481,  114 
Fed.  847— Northern  P.  R.  Co.  v.  Spike.  57 
C.  C.  A.  387,  121  Fed.  47— Netherlands- 
American  Steam  NaT.  Co.  ▼.  Diamond,  63  C. 
C.  A.  215,  128  Fed.  573 — Cowen  v.  Merrlman, 
17  App.  D.  C.  205 — Nichols  v.  Baltimore  &  O. 
S.  W.  R.  Co.  33  Ind.  App.  240,  71  N.  B.  170 
— Meng  V.  St.  Louis .&  S.  R.  Co.  108  Mo.  App. 
561,  84  S.  W.  213 — Gahagan  v.  Boston  &  M. 
R.  Co.  70  N.  H.  447,  55  L.R.A.  441,  50  Atl. 
146 — ^Norton  t.  North  Carolina  R.  Co.  122 
N.  C.  929,  29  S.  E.  886 — Cogdell  v.  Wilming- 
ton k  W.  R.  Co.  130  N.  C.  328,  41  S.  E.  541 
— Kimball  v.  Friend,  95  Va.  139,  27  S.  E. 
901— Boyden  v.  Fltchburg  R.  Co.  72  Vt.  94, 
47   Atl.   409. 

416.  A  failure  of  a  boy  of  twelve  years, 
apparently  dull  for  his  age,  to  notice  an  in- 
<joming  train,  drawn  by  a  locomotive  run- 
ning backward,  with  only  a  common  lantern 
to  give  light  to  the  tracks  in  front  of  it,  be- 
fore he  steps  upon  the  track  and  is  struck 
by  it,  is  not  such  conclusive  proof  of  his 
negligence  as  to  take  the  case  from  the  jury, 
-where  he  steps  upon  the  track  just  after  the 

rsing  of  an  out-going  train,  and  is  probab- 
somewhat  confused  by  the  noise  of  that 
train,  the  ringing  of  the  engine  bell,  and  by 
vehicles  rumbling  and  rattling  over  a  bridge 
And  cobblestone  pavement.  Baltimore  &  P. 
R.  Co.  V.  Cumberland,  176  U.  S.  232,  20  Sup. 
Ct.  Rep.  380,  44:447 

417.  Contributory  negligence  of  a  person 
killed  on  a  railroad  crossing  is  so  conclu- 
sively shown  that  there  is  no  question  for 
the  jury,  where  the  undisputed  facts  are 
that  he  was  familiar  with  the  crossing  and 
•could  not  have  failed  to  see  the  train  if  he 
had  looked  for  it  while  40  feet  distant  from 
the  track,  but  drove  slowly  upon  the  track 
without  appearing  to  see  or  look  for  the 
train  until  just  as  it  struck  him.  North- 
ern P.  R.  Co.  V.  Freeman,  174  U.  S.  379,  19 
Sup.  Ct.  Rep.  763,  43:  1014 
-Cited  In  Baltimore  &  P.  R.  Co.  v.  Cumberland, 

176  U.  S.  241,  44  L.  ed.  452,  20  Sup.  Ct.  Rep. 
380 — District  of  Columbia  v.  Moulton,  182  U. 
S.  579,  45  L.  ed.  1240,  21  Sup.  Ct.  Rep.  840 
— Baltimore  &  P.  R.  Co.  v.  Landrlgan,  101 
U.  S.  474,  48  L.  ed.  267,  24  Sup.  Ct.  Rep. 
137--Illlnol8  C.  R.  Co.  v.  Jones,  37  C.  C.  A. 
124,  95  Fed.  388— Gilbert  v.  Erie  R.  Co.  38 
C,  C.  A.  410,  97  Fed.  750— Chesapeake  &  O. 
R.  Co.  V.  King,  49  L.R.A.  107,  40  C.  C.  A. 
437.  99  Fed.  256— Nelson  v.  New  Orleans  & 
N.  E.  R.  Co.  40  C.  C.  A.  679,  100  Fed.  737— 
McCann  v.  Chicago,  M.  &  St.  1*.  R.  Co.  44 
C.  C.  A.  570.  105  Fed.  484— Southern  P.  Co. 
v.  Harada,  48  C.  (\.  A.  424,  109  Fed.  380 — 
State  Trust  Co.  v.  Kansas  City,  P.  &  G.  R. 
Co.  40  C.  C.  A.  601,  111  Fed.  772— Mobile  & 
O.  R.  Co.  V.  Coerver,  50  C.  C.  A.  365,  112 
Fed.  493— Hemingway  v.  Illinois  C.  R.  Co. 
50  C.  C.  A.  481,'  114  Fed.  847— Chicago,  St. 


P.  M.  &  O.  R.  Co.  V.  Rosson,  54  C.  C.  A.  317, 
117  Fed.  495 — Delaware,  L.  ft  W.  R.  Co.  v. 
Devore,  58  C.  C.  A.  545,  122  Fed.  793— 
Louisville  &  N.  R.  Co.  v.  Summers,  60  C.  C. 
A.  491,  125  Fed.  723 — Swift  v.  Langbein,  62 
C.  C.  A.  114,  127  Fed.  114— Dunworth  v. 
Grand  Trunk  Western  R.  Co.  62  C.  C.  A. 
227,  127  Fed.  309— Chicago  ft  N.  W.  R.  Co. 
V.  Andrews,  64  CCA.  404,  130  Fed.  70 — 
Dlshon  V.  Cinchinatl,  N.  O.  ft  T.  P.  R.  Co.  66 
C  C  A.  352,  13  Fed.  478 — Tomllnson  v. 
Chicago,  M.  ft  St.  P.  R.  Co.  67  C  C  A.  210, 
134  Fed.  234 — Chrlstensen  v.  Metropolitan 
Street  R.  Co.  70  C  C.  A.  661,  1^7  Fed. 
712— Rollins  V.  Chicago,  M.  ft  St.  P. 
R.  Co.  71  C.  C  A.  617,  139  Fed.  642— 
Glpson  V.  Southern  R.  Co.  140  Fed.  411 — 
Chicago  G.  W.  R.  Co.  v.  Smith,  73  C  C  A. 
165,  141  Fed.  931— Wabash  R.  Co.  v.  De  Tar. 
4  L.R.A.(N.S.)  355,  73  C.  0.  A.  169,  141 
Fed.  935 — Klutt  ▼.  Philadelphia  ft  R.  R.  Co. 
73  C  C  A.  498,  142  Fed.  398— Harten  v. 
Brlghtwood  R.  Co.  18  App.  D.  C  264 — 
Gahagan  v.  Boston  ft  M.  R.  Co.  70  N.  H.  449, 
55  L.R.A.  444,  50  Atl.  146— Woolf  v.  Wash- 
ington R.  ft  Nav.  Co.  37  Wash.  500,  79  Pac. 
997. 

22,  Payment  and  Usury. 

Payment. 

Reasonable  Time  for,  see  supra,  161. 

Extension  of  Time  for  Payment  of  Life 
Insurance  Premuim,  see  supra,  285. 

Extension  of  Time  for  Payment  of  Mort- 
gage Debt,  see  supra,  309. 

See  also  supra.  256. 

418.  The  question  whether  a  note  is  given 
and  accepted  in  payment  for  goods  sold  is 
for  the  jury.  Segrist  v.  Crabtree,  131  U.  S. 
287,  9  Sup.  Ct.  Rep.  687,  33:  125 

41 9.  Whether  there  was  an  agreement  that 
notes  should  be  accepted  in  payment,  or 
whether  the  circumstances  were  such  that 
an  agreement  to  that  effect  may  be  inferred, 
are  questions  for  the  jury.  Lyman  v.  Bank 
of  United  States,  12  How.  225,  13:  965 
Cited  In  Baker  v.  Draper,  1  Cliff.  422,  Fed.  Cas. 

No.  766^Knox  v.  Gertiauser,  8  Mont.  276. 

420.  The  validity  of  a  payment  on  the 
principal  of  a  mortgage  to  the  person  who 
has  been  decreed  the  sole  heir  ah  intestato 
of  the  mortgagee  in  proceedings  taken  under 
Porto  Rico  Code,  §§  976-980,  is  a  question 
for  the  jury,  where  the  evidence  shows  that 
it  was  made  more  than  one  month  before 
maturity,  and  after  an  unsuccessful  at- 
tempt by  the  son  of  the  mortgagee,  whose 
relationship  was  well  known  to  the  mort- 
gagor, to  establish  his  rights  by  invoking 
the  "voluntary  jurisdiction"  of  the  court, 
and  on  the  same  day  on  which  he  began  a 
"contentious"  proceeding,  which  the  court 
had  held  was  his  only  remedy,  making  the 
adjudged  heir  a  party  defendant,  and  seek- 
ing an  order  requiring  the  registrar  to  make 
a  cautionary  entry  concerning  the  mortgaged 
property,  and  requiring  the  mortgagor  to 
retain,  at  the  disposition  of  the  court,  what- 
ever sums  he  owed  to  the  mortgagee's  estate. 
Sixto  V.  Sarria,  196  U.  S.  175,  25  Sup.  Ct. 
Rep.  186,  49:  436 

Usury. 

421.  In  cases  of  written  contracts,  where 
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the  question  of  usury  arises  upon  the  in- 
struments, it  is  a  question  exclusively  for 
the  court.  Walker  v.  Bank  of  Washington, 
3  How.  62,  11:494 

Le>7  V.  Gadsby,  3  Cranch,  180,  2:  404 

422.  Whether  usury  was  concealed  under 
the  naqie  of  exchange  is  a  question  of  fact 
for  the  jury  to  decide.  It  is  a  question  of 
interest.     Andrews  v.  Pond,  13  Pet.  65, 

10:  61 
Cited  Id  Bank  of  Pittsburgh  y.  Neal.  22  How. 
108,  16  L.  ed.  328 — German  Bank  ▼.  De 
Shon.  41  Ark.  343— McAllister  ▼.  Smith,  17 
111.  335,  65  Am.  Dec.  661 — Mix  t.  Madison 
Ins.  Co.  11  Ind.  120 — Grand  Gulf  Bank  v. 
Archer,  8  Smedes  &  M.  186 — Mitchell  v.  Na- 
pier,  22   Tex.    128. 

423.  Whether  a  transaction  is  a  purchase 
of  securities  or  a  loan  of  money  is  ordinarily 
a  question  of  fact.  [Musgrove  v.  Gibbs  ( Pa. 
Sup.  Ct.)  1  Dall.  216,  1:  107] 

424-425.  It  is  a  question  for  the  jury  on 
all  the  facts  whether  commissions  were  a 
cover  for  usury,  or  were  an  honest  contract 
for  commission  business,  in  connection  with 
use  of  money.  Cockle  v.  Flack,  93  U.  S. 
844,  23:  949 

Distinguished  in  Norman  t.  Peper,  24  Fed.  406 

— Uhlf elder  ▼.  Carter,  64  Ala.  533. 

Cited  in  Bridges  v.  Sheldon,  18  Blatchf.  612.  7 
Fed.  39 — Patlllo  t.  Allen-West  Commission 
Co.  47  C.  C.  A.  644,  108  Fed.  730— Doeler  v. 
Mitchell,  65  Ala.  618 — Harmon  v.  Lehman, 
85  Ala.  391,  2  L.R.A.  693,  6  So.  197 — Black- 
burn V.  Hayes,  69  Ark.  369.  27  S.  W.  240 — 
Hollis  V.  Swift,  74  Ga.  698— MacKenzIe  v. 
Garnett,  78  Ga.  258 — Callaway  v.  Butler,  79 
Ga.  358,  7  8.  E.  224 — White  v.  Gullmartin. 
83  Ga.  046,  10  S.  E.  444— Atlanta  Sav.  Bank 
▼.  Spencer,  107  Ga.  634,  33  S.  B.  878 — Mor- 
rissey  v.  Broomal,  37  Neb.  783.  56  N.  W. 
383— Matthews  v.  Coe,  70  N.  Y.  245.  26  Am. 
Rep.  583 — Arrington  v.  Jenkins,  96  N.  C.  468 
—Elliott  Bros.  v.  Sujfg,  115  N.  C.  242.  20  S. 
E.  450 — Portland  Trust  Co.  v.  Havely,  36 
Or.  239,  59  Pac.  466 — Roberts  &  Co.  v.  An- 
drews &  Co.  16  Pa.  Super.  Ct.  315 — Norwood 
V.  Faulkner,  22  S.  C.  371,  63  Am.  Rep.  717 
— Williams  V.  Bryan,  68  Tex.  694,  6  S.  W. 
401 — Iluddleston  v.  Kempner,  1  Tex.  Civ. 
App.  213,  21  S.  W.  946. 

426.  Whether  a  transaction  which  pur- 
ports to  be  a  purchase  of  a  rent  charge  or 
annuity  is  in  reality  a  device  to  cover  the 
security  of  usurious  interest  upon  a  loan 
is  a  question  for  the  jury.  Scott  v.  Llovd, 
9  Pet.  418,  9:  178 

427.  Where  there  is  evidence  proper  for 
the  consideration  of  the  jury  concerning  the 
usurious  nature  of  the  note  in  suit,  the 
attempt  to  make  a  usurious  contract  is  to 
be  gathered  from  all  the  circumstances,  by 
the  jury.  Bank  of  United  States  v.  Wag- 
gener,  9  Pet.  378,  9:  163 

—  Editorial  note. 

Usury,  when  question  for  jury.       2:  404 

23,  Questions  in  Criminal  Law. 

Good  Faith  in  Withdrawing  from  Conflict, 

see  supra,  253. 
Malice,  see  supra,  265. 


Editorial  note* 

Power  of  court  to  determine  degree  ef 
crime  on  confession  of  murder.  36:  986 

Forgery. 

428.  Controverted  questions  of  fact  as  lo 
names  claimed  to  be  forged  in  a  suit  for 
ejectment  should  be  left  to  the  jury.  White 
v.  Van  Horn,  159  U.  S.  3,  15  Sup.  Ct  Rep. 
1027,  40: 55 
Cited  in  Baltimore  &  O.  R.  Co.  ▼.  Hellenthal. 

31  C.  C.  A.  419,  60  U.  S.  App.  156,  88  Fed 
121. 

Justification  or  excuse. 

429.  The  defense  in  a  case  of  homicide,  of 
justification  or  excuse  or  action  in  hot 
blood,  is  one  of  fact,  and  must  be  passed  on 
by  the  jury  in  view  of  all  the  circumstances 
developed  m  evidence,  uninfluenced  by  meti- 
physical  considerations  proceeding  from  the 
court.  Allen  v.  United  States,  150  U.  S,  551. 
14  Sup.  Ct.  Rep.  196,  37: 1179 

430.  The  question  of  self-defense  in  a  case 
of  shooting  by  a  boy  attacked  by  severd 
others  with  sticks  is  for  the  jury.  Alien  t. 
United  States,  157  U.  S.  675,  15  Sup.  a 
Rep.  720,  39:854 

Whether  confession  Tolnntary. 

431.  When  there  is  a  conflict  of  evidence 
as  to  whether  a  confession  is  voluntary  or 
not,  if  the  court  decides  that  it  is  admissible, 
the  question  may  be  left  to  the  jury,  with 
the  direction  that  they  should  reject  the  con- 
fession if  they  are  satisfied  that  it  was  not 
voluntary.  Wilson  v.  United  States,  16? 
U.  S.  613,  16  Sup.  Ct.  Rep.  895,  40:  1030 
Cited  Id  West  v.  United  States,  20  App.  D.  C. 

352— Roesel  v.  State,  62  N.  J.  L.  238.  41  Atl. 
408— State  v.  Young,  67  N.  J.  L.  230,  51  AU. 
939. 

24,  Miscellaneous, 

Speed,  see  Collision,  243. 

Whether  Charge  is  Wharfage  or  Tonnige 
Duty,  see  Commerce,  565. 

Legitimacy,  see  Evidence,  209. 

Pendency  of  Suit  in  Another  Court,  see  Evi- 
dence, 2495. 

432-433.  Where  defendant  pleaded  the  bar 
of  the  Wisconsin  ten  years'  statute  of  limita- 
tions, the  question  whether  a  box  in  the 
clerk's  office  had  been  duly  designated  br 
the  marshal  as  a  place  where  processes  to  l^> 
ser\'ed  by  him  should  be  deposited,  and 
whether  the  summons  was  either  dept^sitpd 
bv  the  clerk  in  that  box  or  delivered  bv  him 
to  the  marshal,  within  ten  years  after  May 
13, 1862,  when  the  cause  of  action  accrued.— 
were  not  questions  of  law  for  the  court,  but 
questions  of  fact  which  should  have  bwn 
submitted  to  the  jurv.  Michigan  Ins.  Bank 
V.  Eldred,  130  U.  S.  693,  9  Sup.  Ct.  Rep.  690. 

32:1000 

434.  Whether  a  special  agreement  was 
open  and  subsisting  at  the  time  a  cause  of 
action  arose  so  as  to  bar  a  general  indehito- 
tus  asaumpait  presents  a  question  of  fact  for 
the  jury,  upon  which  a  question  of  law 
arises.     Perkins  v.  Hart,  11  Wheat  237. 

6:4€y 
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435.  Whether  there  is  a  variance  between 
the  pleading  and  proof  is  properly  left  to 
the  jury  where  a  special  contract  made  by 
correspondence  is  declared  on,  and  duplicate 
letters  were  sent  by  plaintiff  to  defendant, 
to  one  of  which  a  postscript  containing  a 
material  part  of  the  contract  was  appended. 
Bell  V.  Cunningham,  3  Pet.  69,  7:  608 

438.  Whether,  upon  the  undisputed  facts, 
there  has  been  a  valid  substitution  of  con- 
tracts under  the  rule  of  a  board  of  trade, 
is  a  question  of  law.  Higgins  v.  McCrea, 
116  U.  S.  671,  6  Sup.  Ct.  Rep.  557,  29:  764 

437.  Sufficiency  of  the  record  to  authorize 
a  sale  for  taxes,  decided  by  the  court  in  its 
instruction  to  the  jury.  Thatcher  v.  Powell, 
6  WTieat.  119,  .5:221 
Cited  !n  Farrelly  v.  Cross,  10  Ark.  410 — Carter 

V.  Wilson,  18  N.  C.  (1  Dev.  &  B.  L.)  365. 

438.  The  issue  whether  a  person  attempt- 
ing to  cross  railway  tracks  was  struck  by 
a  runaway  car  or  an  express  train  is  prop- 
erly submitted  to  the  jury,  where  there  was 
evidence  on  the  issue  from  which  reasonable 
men  might  draw  different  conclusions.  Bal- 
timore &  P.  R.  Co.  V.  Landrigan,  191  U.  S. 
461,  24  Sup.  Ct.  Rep.  137,  48:  262 

439.  Whether  a  body  of  water  spanned 
by  a  railroad  bridge  is  navigable  in  the 
sense  of  that  term  as  used  in  the  law  must 
depend  upon  its  capabilities,  in  its  natural 
state  and  ordinary  volume  of  water,  of  be- 
ing utilized  for  purposes  of  commerce  or 
transportation,  and  presents  a  question  of 
fact.  Healy  v.  Joliet  &  C.  R.  Co.  116  U.  S. 
191,  6  Sup.  Ct  Rep.  352,  29:  607 

440.  Whether  a  lode  or  vein  exists  is  a 
question  for  the  jury.  Iron  Silver  Min.  Co. 
v.  Mike  &  S.  Gold  &  S.  Min.  Co.  143  U.  S. 
394,  12  Sup.  Ct.  Rep.  543,  36:  201 

440a.  Whether  a  negotiation  of  securi- 
ties is  a  purchase  or  a  loan  of  money,  is 
ordinarily  a  question  of  fact,  and  does  not 
become  a  question  of  law  until  some  fact  be 
proved  irreconcilable  with  one  or  the  other 
conclusion.  Junction  R.  Co.  v.  Bank  of  Ash- 
land, 12  Wall.  226,  20:  385 

440b.  Though  the  negotiation  of  one's  own 
bond  or  note  is  ordinarily  a  loan  in  law,  yet, 
if  the  sale  thereof  be  authorized  by  an  act 
of  the  lejjislature,  it  becomes  a  question  of 
fact  whether  such  negotiation  was  a  loan  or 
a  sale.  Junction  R.  Co.  v.  Bank  of  Ashland, 
12  Wall.  226,  20:  385 

440c.  Where  the  evidence  is  without  a 
conflict,  and  the  facts  are  concpclod  or  fullv 
proved,  it  is  a  question  of  law  whether  they 
show  a  perfected  sale.  Lilienthal  v.  ITnited 
States  (Lilienthal's  Tobacco  v.  United 
States)  97  U.  S.  237,  24:  901 

440d.  Where  funds  were  not  placed  in 
the  hands  of  the  indorser  of  a  note  for  the 
purpose  of  paying  it,  but  he  was  merely 
authorized  to  apply  them  to  its  payment,  it 
is  for  the  jury  to  find  whether  or  not  he 
had  become  the  principal  debtor  so  as  to  re- 
lieve the  holder  of  the  note  from  making  de- 


mand and  giving  notice  of  nonpayment.    Ray 
V.  Smith,  17  Wall.  411,  21 :  666 

Banking. 

Whether  Check  was  Received  by  Bank 
on  Deposit,  see  supra,  257. 

Whether  Check  was  Indorsed  in  Blank 
or  for  Deposit,  see  supra,  295. 

Payment  of  Altered  Check,  see  supra, 
295. 

441-442.  Whether  title  to  notes  or  bills 
deposited  passes  to  the  bank  is  a  question  of 
fact,  rather  than  of  law.  St.  Louis  &  S.  F. 
R.  Co.  V.  Johnston,  133  U.  S.  566,  10  Sup. 
Ct.  Rep.  390,  33:  683 

Cited   In    Somerville    v.    Beal,    49    Fed.    792 — 

United  States  Nat.  Bank  v.  Geer.  53  Neb.  67, 

41    L.R.A.  441,   73  N.  W.   266. 

Compensation  for  property. 

443.  The  question  of  compensation  to  oc- 
cupying claimants  for  improvements  must 
be  submitted  to  the  jury  in  an  action  of 
ejectment  at  common  law.  Bank  of  Hamil- 
ton V.  Dudley,  2  Pet.  492,  7:  496 

444.  The  just  compensation  required  to 
be  made  to  the  owner  of  private  proper tj 
taken  or  damaged  for  public  use  shall  be 
ascertained  by  a  jury  as  shall  be  prescribed 
by  law.  Chicago,  B.  &  Q.  R.  Co.  v.  Chicago, 
166   U.   S.  226,   17   Sup.  Ct.  Rep.   581, 

41:  979 

Cited  in  Bauman  v.  Ross,  167  U.  S.  583,  42  L. 

ed.  286,  17  Sup.  Ct.  Rep.  966 — Tennessee  C. 

R.  Co.  V.  Campbell,  109  Tcnn.  672,  73  S.  W. 

112. 

Duties  of  officers. 

445.  What  are  the  duties  of  naval  officers 
is  a  question  for  the  court,  after  being  duly 
informed  from  proper  sources;  not  for  the 
jury.  United  States  v.  Buchanan,  8  How. 
83,  12:  997 
Gratiot  v.  United   States,   4  How.   80, 

11:884 

446.  Whether  certain  matters  were  a  part 
of  the  official  duty  of  pursers  in  tlie  navy, 
or  not,  is  a  question  of  law  to  be  decided 
by  the  court,  and  not  of  fact  to  be  left  to  the 
jury.  United  States  v.  Buchanan,  8  How. 
83,  12:  997 

Acceptni:c'»  of  trust. 

448.  Tlio  question  of  the  acceptance  of  a 
trust  b}'  creditors  may  be  left  to  the  jury, 
notwithstanding  their  positive  oral  testi- 
mony to  the  acceptance,  where  this  question 
is  closely  connected  with  a  question  of  their 
participation  with  the  debtor  in  defraud- 
ing other  creditors.  Sonnentheil  v.  Chris- 
tian Moerlein  Brewing  Co.  172  U.  S.  401, 
19  Sup.  Ct.  Rep.  233,  43:  492 

Damages. 

Effect  of  Ad  Damnum  Clause  as  Ex- 
cluding Judicial  Inquiry  Whether 
Injury  Suffered  can  Reach  Amount 
Necessary  to  Support  Jurisdiction, 
see  Courts,  897. 

Power  of  Court  to  Inquire  into  Amount 
of  Damages  Claimed,  for  Ptirpose 
of  Determining  Amount  in  Contro- 
versy, see  Courts,   916-918. 
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449.  All  questions  of  damages  are,  strictly 
speaking,  for  the  jury;  but  there  are  cer- 
tain established  rules,  according  to  which 
they  ought  to  find.  Benjamin  v.  Hillard,  23 
How.  149,  16:  518 
Illinois  C.  R.  Co.  v.  Barron,  5  Wall.  90, 

18:  591 
United  States  v.  Morgan,  11  How.  154, 

13:  643 

450.  In  an  action  of  trespass,  when  de- 
fendant offers  evidence  of  justification,  the 
amount  of  damages  is  a  question  for  the 
jury.     Dow  v.  Humbert,  91  U.  S.  294, 

23:368 
Cited  in  Huning  t.   Chavez,  7  N.  H.  130,  84 
Pac.  44. 

451.  In  an  action  for  personal  injuries 
there  cannot  be  any  fixed  measure  of  compen- 
sation for  the  pain  and  anguish  of  body  and 
mind  suffered,  nor  for  the  permanent  injury 
to  health  and  constitution,  but  the  result 
must  be  left  to  turn  mainly  upon  the  good 
sense  and  deliberate  judgment  of  the  jury. 
The  City  of  Panama  v.  Phelps  (The  City  of 
Panama)   101  U.  S.  453,  25:  1061 

Presumptions  and  Inferences. 

Whether  Letter  Properly  Directed  was 
Received,  see  Evidence,  2538. 

452.  Presumptions,  from  evidence,  of  the 
existence  of  particular  facts,  are  mixed  ques- 
tions of  law  and  fact.  Bank  of  United 
States  V.  Corcoran,  2  Pet.  121,  7:  368 
Cited  In  Butler  v.  Stocking,  8  M.  Y.  412. 

4C3.  The  presumption  of  dedication  of 
lands  to  the  public  use  is  a  question  of  fact 
for  the  jury,  and  not  of  law,  under  instruc- 
tions as  to  what  facts  will  justify  such  pre- 
sumption.    Boston  V.  Lecraw,  17  How.  426, 

15: 118 
Diatinguiahed  In  Richardson  v.  Boston,  19  How. 

260,  15  L.  ed.  642. 

Cited  in  Crawford  v.  Neff,  3  Grant,  Cas.  176 — 
Crawford  v.  Ne«f.  3  Walker,  (Pa.)  67 — 
Wheeler  v.  Schroeder,  4  R.  I.  392. 

454.  [When  a  precept  necessary  to  the 
validity  of  a  sale  does  not  appear  on  the 
records,  a  jury  may  decide  whether  there  is 
sufTicient  evidence  to  presume  its  existence 
at  the  time  of  sale.  Weitzell  v.  Fry  (Pa. 
Sup.  Ct.)   4  Dall.  218,  1:807] 

455.  Where  there  is  evidence  from  which 
the  jury  may  infer  a  promise,  it  is  a  ques- 
tion of  fact  for  the  jury.  Nutt  v.  Minor, 
18  How.  286,  15:  378 

456.  Whether  the  facts  proved  are  suffi- 
cient to  explain  the  nonaction  of  the  plain- 
tiff, and  to  negative  the  presumption  of  a 
dedication  or  not,  is  a  question  for  the  jury. 
McKee  v.  Hyde  Park,  134  U.  S.  84,  10  Sup. 
Ct.  Rep.  512,  33:  860 

d.  Talcing  Case  or  Question  from  Jury, 

1.  In  General, 

Sufficiency  of  Evidence  to  Go  to  Jury,  see 
supra,  VI.  b. 


Review  of  Discretion  as  to  Dismissal,  see 

Appeal  and  Error,  4470. 
As   to   Dismissal   Generally,   see   Dismissal 

and  Discontinuance. 
Effect  of   Dismissal   or   Discontinuance  on 

Running  of  Limitations,  see  Limitation 

of  Actions,  605,  605a. 
Motion  for  General   Charge  as   Presenting 

Question  Not  Certifiable,  see  Cases  Cer- 
tifiable, 70. 
Conformity  of  Federal  to  State  Practice,  see 

Courts,  1288. 

Evidence  entirely  lacking. 

457.  Judges  are  not  required  to  submit  t 
question  to  a  jury,  unless  there  is  evidence 
upon  which  a  jury  can  properly  find  a  y^r- 
diet  thereon.  United  States  v.  Boyd,  5  How. 
29,  12: 36 

Bank  of  United  States  v.  Corcoran,  2  Pet 

121,  7: 368 

Chirac  v.  Relnecker,  2  Pet.  613,  7:  538 

White  V.  Burnley,  20  How.  235,  15:  886 

Ward  V.  United  States,  14  Wall.  28,  20:  792 
Meguire  v.  Corwine,  101  U.  S.  108,  25: 899 
Grand  Trunk  R.  Co.  v.  Richardson,  91  U. 

S.  454,  23:356 

New  Jersey  Mut.  L.  Ins.  Co.  v.  Baker,  94  C. 

S.  610,  24:  268 

Manning  v.  John  Hancock  Mut.  L.  Ins.  Co. 

100  U.  S.  693,  25:  761 

Flanders  v.  Tweed  (Tweed's  Case)  16  Wall 

504,  21 :  389 

Jones  V.  Randolph,  104  U.  S.  108,  26:  671 
Roach  V.  Hulings,  16  Pet.  319,  10:  979 

Clarke  v.  Kownslar,  10  Pet.  657,  9:  571 
Michigan  Ins.  Bank  v.  Eldred,  9  Wall.  544. 

19:763 

Thorwegan  v.  King,  111  U.  S.  549,  4  Sup. 
Ct.  Rep.  529,  28:514 

Chicago,  R.  I.  ft  P.  R.  Co.  v.  Houston,  95 
U.  S.  697,  24:  542 

Goodman  v.  Simonds,  20  How.  343,    15:  934 

Cited  In   White  v.   Bnmley,   20   How.  249.  15 
L.  ed.  889 — Michigan   Ins.  Bank  v.  Eldred. 
9  Wall.  553,  19  L.  ed.  767— Schuylkill  k  D. 
Improv.  &  B.  Co.  v.  Mnnson,   14  Wall.  448. 
20   L.   ed.   872 — New  Orleans   Ins.   Asso.  ▼. 
PlaKgio,  16  Wall.  389,  21  L.  ed.  360— Tweed« 
Case   (Flanders  v.  Tweed)   16  Wall.  518,  21 
L.  ed.  393 — Merchants'  Mut.  Ins.  Co.  t.  Btr 
ing,  20  Wall.  162,  22  L.  ed.  251— IndUDip- 
alls  St.  L.  R.  Co.  V.  Horst,  03  U.  S.  299.  23 
L.  ed.  900 — Meguire  v.  Corwine,  101  U.  S. 
Ill,  25  L.  ed.  900 — ^Knickerbocker  Ins.  Co  t. 
Foley,  106  U.  S,  333,  26  L.  ed.  105*— Elliott 
V.  Chicago,  M.  &  St.  P.  R.  Co.  150  U.  S.  24«, 
37  L.  ed  1070,  14  Sup.  Ct.  Rep.  85— Fowler 
V.  Warfleld,  4  Cranch.  C.  C.  71.  Fed.  Cas.  No- 
5,004 — Wright   v.    Schroeder,   2   Cnrt.  C.  C. 
552,  Fed.  Cas.  No.  18,091— Behr  v.  CoDnectl 
cut  Mut.   Ia.   Ins.    Co.    2   Fllpp.    698.  4  F^ 
362 — Horn  v.  Baltimore  &  O.  R.  Co.  4  C  C. 
A.    352,   6    U.    S.    App.    381,    54    Fed.  306- 
Missouri   P.   R.   Co.   v.   Moseley,  6  C.  C.  A. 
643,   12  U.    S.   App.  601,  57   Fed.  92a— X«* 
Orleans  &  N.  E.  R.  Co.  v.  Thomas.  9  C  0.  A 
34,  23  U.  S.  App  37,  60  Fed.  384— Soutb.m 
P.  Co.  v|  Burke,  9  C.  C.  A.  240,  23  U.  S.  App 
1,  60  Fed.  715 — Southern  P.  Co.  ▼.  Joh'?*^''; 
16  C.  C.  A.  323,  44  U.  S.  App.  1,  69  Fed  5^ 
— ^Reynolds  v.  Great  Northern  B.  Co.  29  L- 
R.A.  G97.  16  C.  C.  A.  438,  32  U.  8.  App.  5Ti, 
69  Fed.  810 — ^Texns  &  P.  R.  Co.  t.  Rbodf*. 
18  C.  C.  A.   13,  30  U.   S.  App.  561.  71  Fed. 
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148 — Cahlll  T.  Chicago.  M.  ft  St.  P.  B.  Co. 
20  C.  C.  A.  194,  46  U.  S.  App.  83.  74  Fed. 
204 — Claus  ▼.  Northern  S.  S.  Co.  32  C.  C.  A. 
283.  60  U.  S.  App.  716,  89  Fed.  647— De- 
troit Crude-Oil  Co.  v.  Grable.  36  C.  C.  A. 
103.  94  Fed.  82— Hemingway  v.  Illinois  C.  R. 
Co.  52  C.  C.  A.  482.  114  Fed.  848— Swift  & 
Co.  V.  Langbeln,  62  C.  C.  A.  114.  127  Fed. 
114— Hitchcock  V.  M'Gehee,  7  Port.  (Ala.) 
562 — Hunt  v.  Toulmln,  1  Stew,  ft  P.  (Ala.) 
180 — Central  R.  ft  Bkg.  Co.  v.  Letcher,  69 
Ala.  109,  44  Am.  Rep.  505— Elliott  v.  Chi- 
cago, M.  ft  St.  L.  R.  Co.  6  Dak.  546,  8  L.R.A. 
367,  41  N.  W.  758— Baltimore  ft  P.  R.  Co.  v. 
Carrington.  3  App.  D.  C.  108^Baltlmore  ft 
P.  R.  Co.  V.  Col  way,  6  App.  D.  C.  165 — 
Warner  v.  Baltimore  ft  O.  R.  Co.  7  App.  D. 
C  87— Dibble  v.  Truluck,  11  Fla.  141— Werk 
T.  Illinois  Steel  Co.  154  111.  432.  40  N.  E. 
442— -Werk  t.  Illinois  Steel  Co.  54  111.  App. 
309 — Oleson  y.  Lake  Shore  ft  M.  S.  R.  Co. 
143  Ind.  409,  32  L.R.A.  150,  42  N.  E.  736— 
Bell  ▼.  Hagerstown  Bank,  7  6111,  232 — ^Abbett 
T.  Chicago.  M.  ft  St.  P.  R.  Co.  30  Minn.  486, 
16  N.  W.  266 — Powell  v.  Missouri  P.  R.  Co, 
76  Mo.  83— Territory  v.  Scott,  7  Mont  412. 17 
Pac.  627 — Waldron  v.  Boston  ft  M.  R.  Co.  71 
N.  H.  364,  52  Atl.  443— Swallow  v.  Bain,  7 
N.  M.  114,  32  Pac.  501— Willis  t.  Oregon  R. 
A  Nav.  Co.  11  Or.  262,  4  Pac.  121— Mer- 
chants' Mut.  Ins.  Co.  v.  Baring,  31  Phlla. 
Leg.  Int.  262 — Battles  ▼.  Laudenslager,  84 
Pa.  451.  5  W.  N.  C.  340 — Battles  v.  Laud- 
enslager. 84  Pa.  451 — Shenandoah  Valley  R. 
Co.  V.  Moose.  83  Va.  831,  3  S.  E.  796— Kim- 
ball V.  Borden,  95  Va.  207,  28  S.  B.  207 — 
McMechen  v.  McMechen,  17  W.  Va.  712,  41 
Am.  Rep.  682 — Spauldlng  v.  Chicago  ft  N.  W. 
R.  Co.  33  Wis.  591 — Eggett  ▼.  Allen,  106 
Wis.  637.  82  N.  W.  556. 

458.  Before  the  evidence  is  left  to  the 
jury,  there  is  a  preliminary  question  for 
the  judge,  not  whether  there  is  literally  no 
evidence,  but  whether  there  is  any  upon 
which  a  jury  can  properly  proceed  to  find  a 
verdict  for  the  party  producing  it,  upon 
whom  the  onus  of  proof  is  imposed.  Pleas- 
ante  V.  Fant,  22  Wall.  116,  22:  780 
Ewplained  in  Wolff  v.  Connecticut  Mut.  L.  Ins. 

Co.  2  FUpp.  362.  Fed.  Cas.  No.  17,929. 

died  in  Marion  County  v.  Clark.  94  U.  S.  284. 
24  L.  ed.  62 — Herbert  v.  Butler.  97  U.  S. 
320,  24  L.  ed.  958 — Anderson  County  v.  Beal, 
113  U.  S.  241,  28  L.  ed.  971,  5  Sup.  Ct.  Rep. 
433— Sparf  v.  United  States,  156  U.  S.  100, 
39  L.  ed.  361,  15  Sup.  Ct.  Rep.  273 — Bow- 
ditch  V.  Boston,  4  Cliff.  339,  Fed.  Cas.  No. 
1.719 — Candee  v.  Citizens'  Ins.  Co.  4  Fed. 
144 — Southern  P.  Co.  v.  Hamilton,  4  C.  C.  A. 
444.  7  U.  S.  App.  626,  54  Fed.  471— Hudson 
v.  Charleston,  C.  ft  C.  R.  Co.  55  Fed.  258 — 
Southern  P.  Co.  ▼.  Burke,  9  C.  C.  A.  240,  23 
U.  S.  App.  1,  60  Fed.  715 — Mt.  Adams  ft  E. 
P.  Inclined  R.  Co.  v.  Lowery,  20  C.  C.  A. 
601.  43  U.  S.  App.  408,  74  Fed.  469— Ameri- 
can Exch.  Nat.  Bank  v.  First  Nat.  Bank,  27 
C.  C.  A.  277.  48  U.  S.  App.  633,  82  Fed.  964 
— ^Patton  v.  Southern  R.  Co.  27  C.  C.  A.  294, 
42  U.  S.  App.  567.  82  Fed.  986— United 
States  V.  Kuhl.  85  Fed.  627 — United  States 
V.  Lee  Huen.  118  Fed.  464 — Fltzpatrick  v. 
Graham,  58  C.  C.  A.  622.  122  Fed.  404— 
Roessler  ft  H.  Chemical  Co.  v.  Peterson,  67 
C.  C.  A.  297.  134  Fed.  791— Hobson  ▼.  New 
Mexico  ft  A.  R.  Co.  2  Ariz.  192,  11  Pac.  545 
— Simmons  v.  Chicago  ft  T.  R.  Co.  110  111. 
346 — Offutt  V.  World's  Columbian  Exposition. 
175  111.  474,  51  N.  E.  651— Meyer  v.  Houck, 
S5   Iowa.  325,  52  N.  W.  235 — Klanowski  ▼. 


Grand  Trunk  R.  Co.  67  Mich.  532,  24  N.  W. 
801 — Paine  v.  Grand  Trunk  R.  Co.  58  N.  H. 
614 — Baldwin  v.  Shannon,  43  N.  J.  L.  603 — 
City  Nat.  Bank  v.  Hlckox.  5  N.  M.  83.  16 
Pac.  912 — Waller  v.  Hebron,  5  App.  Div.  581, 
39  N.  Y.  Supp.  381 — Schmidt  t.  Brown,  80 
Hun,  185,  30  N*.  Y.  Supp.  68 — Dwight  v.  Ger- 
manla  L.  Ins.  Co.  103  N.  Y.  360,  57  Am.  Rep. 
729,  8  N.  B.  654— Lane  v.  Hancock.  142  N.  Y. 
519,  37  N.  E,  473— Couch  v.  Charlotte,  C.  & 
A.  R.  Co.  22  S.  C.  563 — Komlnltsky  v.  North- 
eastern R.  Co.  25  S,  C.  59 — Ketterman  v. 
Dry  Fork  R.  Co.  48  W.  Va.  617,  37  S.  E. 
683 — Jucker  v.  Chicago  ft  N.  W.  R.  Co.  52 
Wis.  161,  8  N.  W.  802. 

459.  Judges  are  not  required  to  submit  a 
question  to  a  jury  unless  there  is  evidence 
upon  which  a  jury  can  properly  proceed  to 
find  a  verdict  for  the  party  producing  it,  up- 
on whom  the  burden  of  proof  is  imposed. 
Schuylkill  ft  D.  Improv.  ft  R.  Co.  v.  Munson 
(Improvement  Co.  v.  Munson)  14  Wall.  442. 

20:867 
Cit€d  In  Pleasants  v.  Fant.  22  Wall.  120.  22 
L.  ed.  782 — Marion  County  ▼.  Clark,  94  U. 
S.  284,  24  L.  ed.  62— Herbert  v.  Butler,  97 
U.  S.  320,  24  L.  ed.  958 — Four  Packages  v. 
United  States  (Seitz  v.  United  States)  97  U. 
S.  412,  24  L.  ed.  1032 — Bowdltch  v.  Boston. 
101  U.  S.  18,  25  L.  ed.  981— Howard  v.  Mil- 
waukee ft  St.  P.  R.  Co.  101  U.  S.  844.  25 
L.  ed.  1083 — Anderson  County  v.  Beal,  113 
U.  S.  241,  28  L.  ed.  971,  5  Sup.  Ct.  Rep.  433 
— Schofleld  V.  Chicago^  M.  ft  St.  P.  R.  Co. 
114  U.  S.  619,  29  L.  ed.  225,  5  Sup.  Ct.  Rep. 
1125 — Ferguson  v.  Arthur,  117  U.  S.  490,  29 
L.  ed.  982,  6  Sup.  Ct.  Rep.  861 — District  of 
Columbia  v.  Moulton,  182  IT.  8.  582.  45  L.  ed. 
1241,  21  Sup.  Ct.  Rep.  840— BowdUch  v. 
Boston,  4  Cliff.  339,  Fed.  Cas.  No.  1.719— 
Einstein  v.  Gourdln,  4  Woods,  419,  Fed.  Cas. 
No.  4,320 — Norris  v.  McCanna,  29  Fed.  762 — 
National  Exch.  Bank  v.  White,  30  Fed.  415— 
Horn  V.  Baltimore  ft  O.  R.  Co.  4  C.  C.  A. 
350.  6  U.  S.  App.  381,  54  Fed.  304— Sulli- 
van V.  Colby,  18  C.  C.  A.  198,  84  U.  S.  App. 
432,  71  Fed.  466— Mt.  Adams  ft  E.  P.  In- 
clined R.  Co.  V.  Lowery,  20  C.  C.  A.  601,  43 
U.  S.  App.  408,  74  Fed.  460 — Travelers'  Ins. 
Co.  V.  Selden,  24  C.  C.  A.  96,  42  U.  S.  App. 
253,  78  Fed.  289 — Travelers'  Ins.  Co.  v.  Ran- 
dolph, 24  C.  C.  A.  810.  47  U.  S.  App.  260.  78 
Fed.  759 — Patton  v.  Southern  R.  Co.  27  C. 
C.  A.  294,  42  U.  S.  App.  567,  82  Fed.  086— 
Fidelity  Mut.  Life  Asso.  v.  Miller.  34  C.  C. 
A.  217,  63  U.  S.  App.  717,  92  Fed.  69— 
Smyth  V.  New  Orleans  Canal  ft  Bkg.  Co.  35 
C.  C.  A.  675,  93  Fed.  927— Hodges  v.  Kim- 
ball. 44  C.  C.  A.  197,  104  Fed.  750— Thoma- 
son  v.  Southern  R.  Co.  51  C.  C.  A.  68.  113 
Fed.  81 — Judd  v.  New  York  ft  T.  S.  S,  Co. 
54  C.  C.  A.  243,  117  Fed.  211— Chicago  ft  N. 
W.  R.  Co.  V.  Andrews,  64  C.  C.  A.  408.  130 
Fed.  74 — Hobson  v.  New  Mexico  ft  A.  R.  Co. 
2  Ariz.  192,  11  Pac.  545— White  v.  Warren, 
120  Cal.  328,  49  Pac.  129— Peet  v.  Dakota 
F.  ft  M.  Ins.  Co.  1  S.  D.  467,  47  N.  W.  532— 
First  Nat.  Bank  v.  Comfort,  4  Dak.  172,  28 
N.  W.  855— Knapp  v.  Sioux  Falls  Nat.  Bank. 
5  Dak.  395,  40  N.  W.  587 — Bartelott  v.  In- 
ternational Bank,  119  111.  270,  9  N.  K.  898  — 
Wels  V.  Madison,  75  Ind.  254,  39  Am.  Rep. 
135 — Karls  v.  Hoberg,  134  Ind.  273,  39  Am. 
St.  Rep.  261,  33  N.  E.  1028— Oleson  v.  Lake 
Shore  ft  M.  S.  R.  Co.  143  Ind.  409,  32  L.U.A. 
150.  42  N.  E.  736— Chicago.  R.  I.  ft  P.  R.  Co. 
V.  Pounds,  1  Ind.  Terr.  62,  35  S.  W.  249— 
Chicago.  R.  I.  ft  P.  R.  Co.  v.  Driggers,  1  Ind. 
Terr.  421.  45  S.  W.  124— Meyer  v.  Houck.  85 
Iowa,  325,  52  N.  W.  235— Heath  v.  Jaquith. 
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68  Me.  436 — Grant  v.  Cropsey,  8  Neb.  209 — 
Paine  v.  Grand  Trunk  R.  Co.  58  N.  H.  614 — 
Baldwin  v.  Shannon,  43  N.  J.  L.  603 — Can- 
delaria  v.  Atchison,  T.  &  8.  F.  B.  Co.  6  N. 
M.  284,  27  Pac.  497 — Wells  P.  &  Co.'s  Ex- 
press V.  Walker,  9  N.  M.  202,  50  Pac.  923— 
United  States  ▼.  Qumm  Bros.  9  N.  M.  616. 
58  Pac.  398 — Caspers  v.  Dry  Dock,  E.  B.  & 

B.  R.  Co.  22  App.  Div.  159,  47  N.  Y.  Supp. 
961 — Casper  v.  Dry  Dock,  E.  B.  &  B.  R.  Co. 
56  App.  DIv.  376,  67  N.  Y.  Supp.  805 — 
Powers  V.  New  York  C.  &  H.  R.  R.  Co.  60 
Hun,  24,  14  N.  Y.  Supp.  408 — Schmidt  v. 
Brown,  80  Hun,  185,  30  N.  Y.  Supp.  68— 
Dwlght  V.  Germanla  L.  Ins.  Co.  103  N.  Y. 
359,  57  Am.  Rep.  729,  8  N.  E.  654— Hall  v. 
Stevens,  116  N.  Y.  210,  5  L.R.A.  805.  22  N. 
E.  354— Llnkauf  ▼.  Lombard,  137  N.  Y.  425, 
20  L.R.A.  51,  33  Am.  St.  Rep.  743,  33  N.  E. 
472— Laldlaw  v.  Sage,  158  N.  Y.  96,  44  L.R. 
A.  224,  52  N.  E.  679 — Johnson  v.  New  York 

C.  &  H.  R.  R.  Co.  173  N.  Y.  83,  65  N.  E.  946 
— Steere  v.  Oakley,  6  Pa  Super.  Ct.  66 — 
Joske  V.  Irvine,  91  Tex.  582,  44  S.  W.  1059 — 
McMechen  v.  McMechen,  17  W.  Va.  712, 
41  Am.  Rep.  682 — Ketterman  v.  Dry  Fork 
R.  Co.  48  W.  Va.  612,  37  S.  B.  683— St. 
Maries  v.  Polleys,  47  Wis.  75.  1  N.  W.  389 
— Jucker  v.  Chicago  &  N.  W.  R.  Co.  52  Wis. 
151,  8  N.  W.  862. 

460.  The  decision  of  a  question  should  not 
be  submitted  to  the  jury  where  there  is  no 
evidence  to  raise  it.  Chandler  v.  Von  Roed- 
er.  24  How.  224,  16:  633 
Cited  In   Merchants*   Mut.    Ins.   Co.  v.    Baring. 

20  Wall.  102,  22  L.  ed.  252— Sanger  v.  Flow, 
1  C.  C.  A.  61,  4  U.  S.  App.  32,  48  Fed.  157— 
Merchants'  Mut.  Ins.  Co.  v.  Baring,  31  Phlla. 
Leg.  Int.  262 — Hatchett  v.  Conner,  30  Tex. 
112. 

461.  Where  there  is  no  evidence  to  support 
a  plea,  the  court  is  not  obliped  to  submit  to 
tlie  jury  the  issue  of  fact  raised  by  the  plea. 
Carter  v.  Carusi,  112  U.  S.  478,  5  Sup.  Ct. 
Kep.  281,  28;  820 

462.  Refusal  to  pc  rmit  the  plaintiff  to  go 
to  the  jury  on  the  whole  case  is  proper 
wliere  the  court  offers  to  submit  the  only 
question  which  plaintiff  can  properly  ask  to 
have  submitted.  Toplitz  v.  Hedden,  146  U. 
S.  252,  13  Sup.  Ct.  Rep.  70,  36:  961 

463.  Where  there  is  no  evidence  to  rebut 
the  effect  of  the  bill  of  lading,  there  is  no 
necessity  of  submitting  to  the  jury  the  ques- 
tion whether  there  was  a  change  of  owner- 
ship. Dows  V.  National  Exch.  Bank,  91  U. 
S.  618,  23:  214 

464.  W^here  a  settlement  is  proved  as  to 
certain  claims  in  issue,  so  that  there  is  no 
question  for  the  jury,  a  charge  and  refusal 
to  charge,  which  have  the  effect  to  withdraw 
the  consideration  of  those  matters  from  the 
jurv,  is  not  error.  Ames  v.  Quimby,  106  U. 
S.  '342,  1  Sup.  Ct.  Rep.  116,  27:  100 

465.  Where  the  only  witnesses  of  an  acci- 
dent whom  the  plaintiff  was  therefore  com- 
pelled to  call  and  w^ho  testify  against  him, 
were  in  defendant's  employ  and  might  be 
prejudiced  in  his  favor,  the  question  how  far 
they  were  so  biased  is  of  no  weight,  and 
does  not  reqtiire  submission  to  the  jury. 
Theirs  being  the  only  testimony  on  the  point, 
disbelief  of  their  testimony  cannot  supply  a 


want  of  proof.  Bunt  v.  Sierra  Butl"*  ^*»'l 
Min.  Co.  138  U.  S.  483,  11  Sup.  Ct.  W  v. 
464,  34: 1031 

466.  It  is  error  to  refer  to  the  judgment 
of  a  jury  the  question  whether  lines  can  W 
run  according  to  a  sun^ey,  where  there  i* 
nothing  to  show  that  they  cannot  be  so  run; 
also  not  to  charge  the  jury,  if  so  requested, 
that  the  courses  and  distances  of  the  sur- 
vey must  govern,  if  not  controlled  by  natuial 
or  artificial  objects.  Ayers  v.  Watson,  113 
U.  S.  594,  5  Sup.  Ct.  Rep.  641,  28:  1093 
Cited  In  Great  Southern  Fire  Proof  Hotel  Co. 

V.  Jones,  177  U.  S.  454,  44  L.  ed.  844.  20 
Sup.  Ct  Rep.  690 — Weiss  v.  Beth  Chem  Iron 
Co.  31  C.  C.  A.  370,  59  U.  S.  App.  627,  8* 
Fed.  30 — HowRate  y.  United  States,  7  App. 
D.  C.  254. 

Evidence  not  oonclnsive. 

467.  Where  a  cause  depends  upon  the  ef- 
fect or  weight  of  testimony,  it  should  never 
be  withdrawn  from  the  jury,  unless  the  testi- 
mony is  of  such  a  conclusive  character  that 
a  verdict  in  opposition  to  it  would  be  set 
aside.  Phoenix  Mut.  L.  Ins.  Co.  v.  Doster. 
106  U.  S.  30,  1  Sup.  Ct.  Rep.  18,  27:  65 
Pence  v.  Langdon,  99  U.  S.  578,  25:  420 
New  York  C.  &  H.  R.  R.  Co.  v.  De  Maluta 

Fraloff  (New  York  C.  &  H.  R.  R.  Co.  t. 
Fraloff)   100  U.  S.  24,  25:  531 

United  States  v.  Laub,  12  Pet.  1,  9:  977 
Connecticut  Mut.  L.  Ins.  Co.  v.  Lathrop,  111 
U.  S.  612,  4  Sup.  Ct.  Rep.  533,  28:  536 
Cited  In  Strother  v.  Lucas,  12  Pet.  452,  9  L. 
ed.  1153 — Bank  of  the  Metropolis  v.  Gntt- 
schllck,  14  Pet.  31,  10  L.  ed.  341— Smith  t. 
Sac  County,  11  Wall.  161,  20  L.  pd.  109— 
Phoenix  Mut.  L.  Ins.  Co.  v.  Doster.  106  V.  S. 
32,  27  L.  ed.  66.  1  Sup.  Ct.  Rep.  18— Mont- 
clalr  V.  Dana,  107  U.  8.  163.  27  L.  ed.  43H.  2 
Sup.  Ct.  Rep.  403 — Connecticut  Mut.  L.  ln«. 
Co.  V.  Lathrop,  111  U.  S.  61.1.  28  L.  ed.  TC', 
4  Sup.  Ct.  Rep.  533 — Goodlett  v.  Louisville  k 
N.  R.  Co.  122  U.  8.  411.  30  L.  ed.  1234,  T 
Sup.  Ct.  Rep.  1234 — Kane  v.  Northern  C-  B. 
Co.  128  U.  S.  94,  32  L.  ed.  341,  9  Sup.  CL 
Rep.  16 — Delaware,  L.  &  W.  R.  Co.  v.  Con- 
verse, 139  U.  S.  472,  35  L.  cd.  215,  11  J^t^P 
Ct.  Rep.  569 — Baltimore  &  P.  R.  Co.  ▼.  Mtr- 
key,  157  U.  S.  83,  39  L.  ed.  628.  15  Snp.  Ct. 
Rep.  491 — Patton  v.  Texas  &  P.  R.  Co.  17» 
U.  S.  660,  45  L.  ed.  3G3.  21  Sup.  Ct.  Rep. 
275— Marande  v.  Texas  &  P.  R.  Co.  184  T.  S. 
191.  46  L.  ed.  496.  22  Sup.  Ct.  Rep.  34fr- 
Rayly  v.  London  &  L.  Ins.  Co.  4  Ids.  L  J. 
505,  Fed.  Cas.  No.  1.145— Anderson  t.  Npw 
York  &  T.  S.  S.  Co.  47  Fed.  39— Dwjer  v.  SL 
Louis  &  S.  F.  R.  Co.  52  Fed.  88 — Xorthero 
P.  R.  Co.  V.  Sullivan,  3  C.  C.  A.  51(5.  10  U. 
S.  App.  473.  53  Fed.  222— Northwestern  Fuel 
Co.  V.  Danlolson.  6  C.  C.  A.  640.  12  V  S. 
App.  688,  57  Fed.  920 — Zopfl  v.  Postal  Telcji. 
Cable  Co.  9  C.  C.  A.  312,  22  U.  S.  App.  I'ifi. 
60  Fed.  991— Zachry  v.  Nolan.  14  0.  C.  A 
255,  30  U.  S.  App.  244,  66  Fed.  470— St.  LouK' 
&  S.  F.  R.  Co.  V.  Whittle.  20  C.  C.  A.  212.  4rt 
U.  S.  App.  23,  74  Fed.  312— Mt.  Adams.  &  E. 
P.  Inclined  R.  Co.  v.  Lowery,  20  C.  C  A.  509. 
43  U.  S.  App.  408,  74  Fed.  466— Beatty  v 
Mutual  Reserve  Fund  Life  Asso.  21  C.  C.  A. 
231,  44  U.  S.  App.  527,  75  Fed.  68— Pb'>^ 
nix  Assur.  Co.  v.  Lucker.  23  C.  C.  A.  142.  4* 
U.  S.  App.  Ill,  77  Fed.  247— Trav.^l.'K 
Ins.  Co.  V.  Randolph,  24  C.  C.  A.  HiO. 
47  U.  S.  App.  260,  78  Fed.  7olV— Cha* 
man  v.  Yellow  Poplar  Lunher  Co.  •- 
C.     C.     A.     404,     01     U.     8.     App.    490.    W 
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Fed.  005 — Matual  Reserve  Fund  Life  Asso. 
V.  Beatty,  35  C.  C.  A.  570,  03  Fed.  753 — 
Finney  ▼.  Northern  P.  R.  Co.  3  Dak.  283,  16 
X.  W.  500 — Greenwell  v.  Washlngrton  Market 
Co.  21  D.  C.  308 — Casey  t.  National  Union, 
3  App.  D.  C.  520 — Warthen  v.  Hammond,  5 
App.  D.  C.  172 — Adams  t.  Washington  &  G. 
R.  Co,  0  App.  D.  C.  31 — National  Union  v. 
Thomas.  10  App.  D.  C.  200 — Washington  & 
G.  R.  Co.  V.  Adams,  11  App.  D.  C.  308— 
SomervIIle  v.  Knights  Templars  &  M.  IJfe 
Indemnity  Asso.  11  App.  D.  C.  424 — Chica- 
go &  N.  W.  R.  Co.  y.  Snyder,  128  111.  658,  21 
N.  E.  520— Watts  v.  State,  00  Md.  37,  57  Atl. 
542 — Dawson  v.  Helmes,  30  Minn.  114.  14 
N.  W.  462 — Snediker  t.  Everingham,  27  N. 
J.  L.  147 — Neeley  v.  Southwestern  Cotton 
Seed  Oil  Co.  13  Okla.  362,  64  L.R.A.  148,  75 
Pac.  537 — Anderson  v.  North  Pacific  Lumber 
Co.  21  Or.  287,  28  Pac.  5— Phoenix  Mut.  L. 
Ins.  Co.  V.  Doster,  30  Phlla.  Leg.  Int.  422 — 
PhcBulx  Mut  L.  Ins.  Co.  ▼.  Doster,  12  W^.  N. 
C.  250— Pool  ▼.  Southern  P.  Co.  20  Utah,  231, 
58  Pac.  326 — Flshburne  v.  Ferguson,  84  Va. 
106.  4  S.  E.  575 — Easley  v.  Valley  Mut.  Life 
Asso.  01  Va.  160,  21  S.  E.  235— Woolwlne 
T.  Chesapeake  ft  O.  R.  Co.  (Manning  v.  Chesa- 
peake &  O.  R.  Co.)  36  W.  Va.  330,  16  L.R.A. 
276,  32  Am.  St.  Rep.  850,  15  S.  E.  81. 

468.  Where  damages  are  claimed  because 
rags  purchased  were  infected  with  smallpox, 
and  there  is  evidence  that  they  could  not  be 
made  into  paper  without  injury  to  the  work- 
men, and  that  money  had  been  paid  by  the 
party  to  support  workmen  disabled  by  the 
disease,  and  that  the  parties  in  consequence 
of  the  disease  were  obliged  to  run  their  mill 
short-lianded,  and  lost  a  considerable  part  of 
a  profitable  trade, — the  want  of  fuller  and 
more  definite  proof  of  the  amount  of  dam- 
ages, while  it  might  lessen  the  sum  which 
the  jury  could  find,  does  not  justify  with- 
drawing the  claim  from  the  jury.  Dushane 
V.  Benedict,  120  U.  S.  630,  7  Sup.  Ct.  Rep. 
606,  30: 810 

469.  Where  the  evidence  offered  had 
weight  enough  in  it  to  be  pertinent,  it  ought 
to  be  submitted  to  the  jury.  Schuchardt  v. 
Allen,  1  Wall.  350,  17:  642 

470.  If  evidence  is  insufficient  to  warrant 
a  recovery,  it  is  the  duty  of  the  court  to 
instruct  the  jurv  accordingly.  Schuchardt 
V.  Allen,  1  Waif.  359,  17:  642 
Cited  in  Hickman  v.  Jones,  0  Wall.  202.  10  L. 

ed.  553 — Merchants'  Nat.  Bank  v.  State  Nat. 
Bank.  10  Wall.  655,  10  L.  ed.  1022— Schuyl- 
kill &  D.  Improv.  ft  R.  Co.  v.  Munson,  14 
Wall.  448,  20  L.  ed.  872 — ^Pleasants  v.  Fant, 
22  Wall.  121,  22  L.  ed.  783— Arthur  v.  Cum- 
mlng.  01  V.  S.  365,  23  L.  ed.  430 — Marion 
County  v.  Clark,  04  T'.  S,  285,  24  L.  ed.  62— 
New  York  C.  &  H.  R.  R.  Co.  v.  P^raloff,  100 
I'.  S.  27.  25  L.  ed.  533 — Merrick  v.  (Jlddlnpa 
(Morris  v.  Giddings)  115  U.  S.  303,  20  L. 
ed.  404.  6  Sup.  Ct.  Rep.  65 — Union  Ins.  Co. 
r.  Smith.  124  U.  S.  424,  31  L.  ed.  505,  8 
Sup.  Ct.  Rep.  534 — Coughran  v.  Bi^clow,  164 
1-.  S.  307.  41  L.  ed.  446.  17  Sup.  Ct.  Rep.  117 
— Bowdltch  V.  Boston,  4  Cliff.  330,  Fed.  Cas. 
No.  1.710— Merchants'  Nat.  Bank  v.  State 
Nat.  Bank.  3  Cliff.  206,  Fed.  Cas.  No.  0,440— 
I'nltod  States  v.  Babcock,  3  Dill.  578,  Fed. 
ras.  No.  14.486 — Re  Hardy,  3  Nat.  Bankr. 
Reg.  388 — Southern  P.  Co.  v.  Burke,  0  C. 
C.  A.  240,  23  U.  S.  App.  1.  60  Fed.  715— 
Mt.  Adams  &  E.  B.  Inclined  R.  Co.  v.  Lowery, 


20  C.  C.  A.  608,  43  U.  S.  App.  408,  74  Fed. 
476 — Chicago  G.  W.  R.  Co.  v.  Healy,  30  C.  C. 
A.  14,  57  U.  S.  App.  513.  86  Fed.  248— Jacob- 
son  V.  Bunker  Hill  &  S.  Mln.  &  Concentrating 
Co.  3  Idaho,  130,  28  Pac.  306— Phillips  v. 
Dlckerson,  85  111.  15,  28  Am.  Rep.  607 — 
.Tames  T.  Hair  Co.  v.  Manly,  102  111.  App. 
572 — Conely  v.  McDonald,  40  Mich.  154 — 
Nolan  V.  Shlckle.  3  Mo.  App.  311 — Cunning- 
ham v.  Union  P.  R.  Co.  4  Utah,  212,  7  Pac. 
705 — Grubb  v.  Burford,  08  Va.  558.  37  S.  E. 
4 — Mulhem  v.  Union  P.  R.  Co.  2  Wyo.  475. 

;9.  Nonsuit, 

Time  for  Taking  Exception  to  Grant  of,  see 
Appeal  and  Error,  3709a. 

Reviewability  of  Judgment  of,  see  Appeal 
and  Error,  132,  133. 

Time  for  Appealing  from  Order  Granting, 
see  Appeal  and  Error,  2533. 

Presumption  of  Correctness  in  Refusing  to 
Set  Aside,  see  Appeal  and  Error,  4190. 

Review  of  Discretion  as  to,  see  Appeal  and 
Error,  4469. 

Waiver  of  Refusal  of,  see  Appeal  and  Error, 
4740. 

Prejudicial  Error  as  to,  see  Appeal  and 
Error,  5164,  5480. 

Conformity  of  Federal  to  State  Practice,  see 
Courts,  1288. 

Voluntary'  Dismissal  of  Action,  see  Dismiss- 
al and  Discontinuance,  1. 

Conclusiveness  of  Judgment  of,  see  Judg- 
ment, III.  f,  2. 

In  State  Court  as  Bar  to  Suit  in  Federal 
Court,  see  Judgment,  1069,  1070. 

Delay  in  Motion  to  Set  Aside,  see  Judg- 
ment,   1204. 

Effect  of,  on  Running  of  Limitations,  see 
Limitation  of  Actions,  603,  604. 

On  order  of  court. 

471.  A  circuit  court  of  the  United  States 
has  no  authority  to  order  nonsuit  against 
the  will  of  the  plaintiflf.  Schuchardt  v. 
Allen,  1  Wall.  359,  17:  642 

Castle  v.  Bullard,  23  How.  172,  15:  424 

D'Wolf  V.  Rabaud,   1  Pet.  476,  7:227 

Doe  ex  dem.  Elmore  v.  Grymes,  1  Pet.  469, 

7:  224 
Crane  v.  Morris,  6  Pet.  598,  8:  514 

Silsby  v.  Foote,  14  How.  218,  14:  394 

Cited  In  D'Wolf  v.  Rabaud,  1  Pet.  407,  7  L.  ed. 
236 — Czane  v.  Morris,  6  Pet.  600,  8  L.  ed.  518 
— Silsbf  V.  Foote,  14  Flow.  222,  14  L.  ed. 
306 — Castle  v.  Bullard,  23  How.  183,  16  L. 
ed.  427 — Schuchardt  v.  Allen,  1  Wall.  360, 
37  T'  eCi.  G46 — Mercantile  Mut.  Ins.  Co.  v. 
Fol.som.  1©  Wall.  250,  21  L.  ed.  833— Baylls 
V.  Travelers  Ins.  Co.  113  U.  S.  321.  28  L. 
ed.  001,  5  Sup.  Ct.  Rep.  404 — B'armlngton  v. 
Pillsbury,  114  U.  S.  143,  20  L.  ed.  116,  5  Sup. 
Ct.  Rep.  807— Union  Ins.  Co.  v.  Smith,  124  U. 
S.  424,  31  L.  ed.  505,  8  Sup.  Ct.  Rep.  534— 
Central  Transp.  Co.  v.  Pullman's  Palace  Car 
Co.  130  V.  S.  30,  35  L.  ed.  61.  11  Sup.  Ct. 
Rep.  478  -Coughran  v.  Blgelow,  164  U.  S.  307, 
41  L.  ed.  440,  17  Sup.  Ct.  Rep.  117 — Boucl- 
cault  V.  Fox,  5  Blatchf.  01,  Fed.  Cas.  No. 
1,601— Carr  v.  (5ale,  3  Woodb.  &  M.  58,  Fed. 
Cas.  No.  2,435 — Dennlstoun  v.  Draper,  5 
Blatchf.  340.  Fed.  Cas.  No.  3,804 — Folger  v. 
The  Robert  G.  Shaw,  2  Woodb.  &  M.  535.  Fed. 
Cas.  No.  4,800 — Foote  v.  Silsby,  1  Blatchf. 
461,  Fed.  Cas.  No.  4,016— Miller  v.  Baltimore 
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&  O.  B.  Co.  Fed.  Cas.  No.  9,660— Northern  P. 

B.  Co.  V.  Charless,  2  C.  C.  A.  390,  7  U.  S.  App. 
359.  51  Fed.  572— Atchison  T.  &  S.  F.  R.  Co. 
V  Myers.  11  C.  C.  A.  442,  24  U.  S.  App.  295. 
63  Fed.  796— Patting  v.  Spring  Valley  Coal 
Co.  93  Fed.  99 — Bryan  v.  Plnney,  3  Ariz. 
35.  21  Pac.  332— Hayney  ▼.  State.  5  Ark.  74 
— Ringo  V.  Field,  6  Ark.  49 — Carr  v.  Craln.  7 
Ark.  249— State  v.  Roper,  8  Ark.  493 — Holt 
V.  Van  Eps,  1  Dak.  219,  46  N.  W.  689— Jack- 
son V.  Merrltt,  21  D.  C.  285 — Tiaon  ▼.  Yawn, 
15  Qa.  493,  60  Am.  Dec.  708 — Amos  v.  Si- 
nott.  5  111.  450— Boyce  ▼.  Snow,  187  111.  184, 
58  N.  E.  403 — Boyce  v.  Snow,  88  111.  App. 
404 — Booe  ▼.  Davis,  5  Blatchf.  116,  33  Am. 
Dec  457 — Wiley  v.  Shoemak,  2  G.  Greene, 
207— Smith  ▼.  Frye,  14  Me.  462— ZIttle  ▼. 
Schlesinger,  46  Neb.  846,  65  N.  W.  892— 
Ordway  v.  Boston  &  M.  B.  Co.  69  N.  H.  432. 
45  Atl.  243 — Herrera  v.  Chaves,  2  N.  M.  91 
— Montoya  v.  Donohoe,  2  N.  M.  220 — Alexan- 
der V.  Tennessee  &  L.  C.  Gold  &  S.  Min.  Co. 
8  N.  M.  267,  3  Pac.  735 — Ty mason  v.  Bates, 
14  Wend.  688 — Carney  v.  Duniway,  85  Or. 
134.  57  Pac.  192 — Guest  v.  Guest.  Dallam 
(Tex.)  394 — ^Hyde  v.  Barker.  Burnett  (Wis.) 
150 — ^Hyde  v.  Barker.  1  Plnney  (Wis.)  306 — 
Baxter  v.  Payne,  1  Plnney  (Wis.)  504 — 
Spensley  v.  Lancashire  Ins.  Co.  54  Wis.  437, 
11  N.  W.  894 — Mulhem  v.  Union  P.  R.  Co. 
2  Wyo.  476. 

When  Involantary  nonsuit  proper. 

Involuntary   Dismissal   of   Action,    see 
Dismissal  and  Discontinuance^    11. 

472.  Granting  a  nonsuit  for  want  of  suf- 
ficient evidence  is  not  an  infringement  of 
the  constitutional  right  of  trial  by  jury. 
Coughran  v.  Bigelow,  164  U.  S.  301,  17 
Sup.  Ct.  Rep.  107,  41 :  442 
DiBtinguished  in  Patting  v.  Spring  Valley  Coal 

Co.  93  Feu.  99. 

Cited  in  Boudrot  v.  Cochrane  Chemical  Co.  110 
Fed.  922 — Priestly  v.  Provident  Sav.  Co.  112 
Fed.  272 — KoUey  v.  Cunard  S.  S.  Co.  120 
Fed.  542 — Wells,  F.  &  Co's  Express  v.  Walk- 
er. 9  N.  M.  202,  50  Pac.  923. 

473.  In  an  action  brought  by  a  person  who 
has  no  right  to  sue,  he  may  be  nonsuited  at 
the  trial.  Yeaton  v.  Lynn  use  of  Lyles,  5 
Pet.  224,  8:  105 

474.  The  statements  of  plaintiff's  counsel 
in  opening  the  case  may  sufficiently  establish 
the  facts  stated,  as  against  the  plaintiff,  to 
warrant  the  court  in  granting  a  nonsuit. 
Oscanyan  v.  Winchester  Repeating  Arms  Co. 
103  U.  S.  261,  28:  539 
Distinguished  in  Maltland  v.  Zanga,  14  Wash. 

97,  44  Pac.  117. 

Cited  in  Patting  v.  Spring  Valley  Coal  Co.  39 

C.  C.  A.  310,  98  Fed.  812 — Jones  v.  Baltimore 
&  P.  R.  Co.  5  Mackey.  10 — Lake  Erie  &  W. 
R.  Co.  V.  Booker.  13  Ind.  App.  603,  41  N.  E. 
470 — Missouri  &  K.  Teleph.  Co.  v.  Vandevort, 
67  Kan.  272,  72  Pac.  771 — Pratt  v.  Conway, 
148  Mo.  299.  71  Am.  St.  Rep.  G02.  49  S.  W. 
1028 — Garrison  v.  McCullough,  28  App.  DIv. 
468,  51  N.  Y.  Supp.  128 — Dcnenfcld  v.  Bau- 
mann,  40  App.  Dlv.  504.  58  N.  Y.  Supp.  110 
— Montgomery  v.  Boyd,  78  App.  Div.  66,  79 
N.  Y.  Supp.  879 — Beard  v.  State,  44  Tex. 
Crim.  Rep.  403,  71  S.  W.  960. 

475.  The  court  cannot  enter  a  judgment  of 
nonsuit  upon  the  failure  of  the  party  to 
comply  with  a  notice  to  produce  books  and 
papers.    The  notice  is  merely  a  preliminary 


proceeding  to  enable  the  party  to  bring  W 
fore  the  court  the  motion  to  produce.  Th- 
party  called  on  has  a  right  to  be  heard,  and 
is  not  bound  to  produce  them  until  ordered 
by  the  court.  It  is  only  for  refusal  to  pro- 
duce them  after  such  order  that  judg- 
ment of  nonsuit  can  be  given.  Thompson  v. 
Selden,  20  How.  195,  15:  1001 

Cited  in  Gregory  v.  Chicago.  M.  &  St.  P.  R.  Co. 

3  McCrary,  376.  10  Fed.  531 — Moss  v.  Uotted 
States.  28  App.  D.  C.  484. 

476-477.  [A  nonsuit  will  not  be  directed 
for  lack  of  proof  of  a  fact  of  which  there  is 
some  evidence.  Vaughan  v.  Blanchard  (Pi. 
Sup.  Ct.)   4  Dall.  124,  1:769] 

478-479.  Where  plaintiff's  evidence  is  suf- 
ficient to  justify  the  court  in  leaving  the 
case  to  the  jury,  the  court  should  refuse  a 
nonsuit.  New  Jersey  R.  &  Transp.  Co.  t. 
Pollard,  22  Wall.  341,  22: 877 

480.  It  is  not,  as  matter  of  law.  error  to 
overrule  a  motion  for  nonsuit,  when  there 
is  evidence  in  the  case  rendering  it  proper 
to  submit  to  the  jury  the  question  of  guilt 
or  innocence  of  the  defendant.  Castle  t. 
Bullard,  23  How.  172,  16:  424 

481.  Where  a  jury  would  be  warranted  in 
concluding  that  a  sale  was  made  under  t 
warranty  the  court  would  be  justified  in 
refusing  to  take  the  case  from  them  on 
motion  for  nonsuit.  Schuchardt  v.  Allen,  1 
Wall.  359,  17:642 

482-483.  At  common  law  there  cannot 
regularly  be  a  nonsuit  as  to  one  and  a  ver- 
dict as  to  others.  Castle  v.  Bullard.  23 
How.  172,  16:  424 

Motions  for  nonsuit. 

484.  A  request  for  a  ruling  that  upon  the 
evidence  introduced  the  plaintiff  is  not  en 
titled  to  recover  cannot  be  made  by  the  de- 
fendant, as  a  matter  of  right,  unless  at  the 
close  of  the  whole  evidence,  and  not  merely 
at  the  close  of  the  plaintiff's  evidence.  Co- 
lumbia &  P.  S.  R.  Co.  V.  Hawthorne,  144  L . 
S.  202,  12  Sup.  Ct.  Rep.  591.  36:  405 

Cited  in  Bogk  v.  Gassert,  140  XL  S.  23.  37  L 
ed.  634,  13  Sup.  Ct.  Rep.  738 — Chicago.  M. 
&  St.  P.  R.  Co.  V.  Lowell,  151  U.  S.  221.  i» 
L.  ed.  137,  14  Sup.  Ct.  Rep.  281— Union  P. 
R.  Co.  V.  Danfels  (Union  V.  R.  Co.  v.  Sny 
der)  152  U.  S.  688,  38  L.  ed.  600.  14  Sap.  Ct 
Rep,  756 — Campbell  v.  Haverhill,  155  U- 
S.  612,  39  L.  ed.  281,  15  Sup.  Ct.  Rep- 
217— Union  P.  R.  Co.  v.  Callaghan.  161  U. 
S.  95,  40  L.  ed.  629,  16  Sup.  Ct.  Rep.  493— 
Slgafus  V.  Porter,  179  U.  S.  121,  45  L.  ed. 
116,  21  Sup.  Ct.  Rep.  34 — Alexandria  t. 
Stabler,  1  C.  C.  A.  617.  4  U.  S.  App.  S24. 
50  Fed.  689— Southern  P.  Co.   v.   Hamilton. 

4  C.  C.  A.  443,  7  U.  S.  App.  626.  54  Fed. 
471— Wallcer  v.  Windsor  Nat.  Banls.  5  C 
C.  A.  422,  5  U.  S.  App.  423,  56  Fed.  78- 
German  Ins.  Co.  v.  F'rederlck,  7  C.  C-  A. 
126,  10  U.  S.  App.  24,  58  Fed.  148— Llncola 
v.  Sun  Vapor  Strect-Llght  Co.  8  C.  r.  \. 
257,  19  U.  S.  App.  431.  59  Fed.  761  -At- 
chison, T.  &  S.  F.  R.  Co.  v.  Myers.  11  C 
C.  A.  442,  24  U.  S.  App.  295.  6.3  Fed.  796— 
Western  U.  Teleg.  Co.  v.  Thorn.  12  C.  T-  A 
107.  28  U.  S.  App.  123.  64  Fed.  '2i^' 
MacLeod  v.  Graven.  19  C.  C.  A.  619.  4:5  V. 
S.    App.    129,    73    Fed.    029— Travelers'    Ins- 
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Cto.  T.  Randolph,  24  C.  C.  A.  309,  47  U.  S. 
App.  260,  78  Fed.  759 — Union  Casualty  & 
Surety  Co.  ▼.  Schwerin,  26  C.  C.  A.  46,  42 
U.  S.  App.  514,  80  Fed.  639— Chicago  6. 
W.  R.  Co.  V.  Healy,  30  C.  C.  A.  14,  57  U. 
8.  App.  518,  86  Fed.  248 — Detroit  Crude-Oi: 
V.  Grable,  36  C.  C.  A.  96,  94  Fed.  76— 
McCrea  v.  Parsons,  60  C.  C.  A.  613.  112 
Fed.  918 — Fulkerson  v.  Chlsna  Min.  & 
Improv.  Co.  58  C.  C.  A.  584,  122  Fed.  784 — 
LoulsYlUe,  N.  A.  ft  C.  R.  Co.  v.  Hendricks, 
13  Ind.  App.  18,  40  N.  E.  82 — Barabass  ▼. 
Kabat,  91  Md.  59,  46  Atl.  337— Hewitt  v. 
Tannton  Street  R.  Co.  167  Mass.  486,  46  N. 
E.  106 — Bopp  ▼.  New  York  Electric  Vehicle 
Transp.  Co.  177  N.  Y.  36,  69  N.  B.  122— 
Carney  v.  Duniway,  35  Or.  134,  57  Pac.  192 
— ^Thompson  ▼.  Avery,  11  Utah,  223,  39  Pac. 
829. 

485.  [Defendant  may  move  for  a  nonsuit 
when  he  has  presented  part  only  of  his 
evidence,  and,  if  that  be  denied,  may  then 
give  the  remainder,  before  plaintiff  can  de- 
mur to  evidence.  Proprietary  Leasee  v.  Ral- 
■ton   (Pa.  Sup.  Ct.)   1  Dall.  18,  1:  18] 

486.  In  an  action  alleging  a  sale  of  goods 
upon  representations  alleged  by  plaintiff 
to  have  been  false  and  made  knowingly  by 
defendants  to  induce  such  sale,  a  motion  for 
nonsuit  is  inappropriate  where  there  are 
other  defendants  to  whom  it  cannot  be  ap- 
plied.   Castle  V.  Bullard,  23  How.  172, 

16:  424 

487.  Under  the  Pennsylvania  practice  the 
defendant's  motion  for  a  nonsuit  is  equiva- 
lent to  a  demurrer  to  evidence,  differing 
only  in  the  judgment  therein  not  being  a 
final  determination  of  the  rights  of  the  par- 
ties; for,  if  it  is  in  favor  of  the  plaintiff, 
the  case  must  be  submitted  to  the  jury ;  and, 
if  in  favor  of  the  defendant,  it  is  no  bar  to 
a  new  action.  Central  Transp.  Co.  v.  Pull- 
man's Palace  Car  Co.  139  U.  S.  24,  11  Sup. 
Ct.  Rep.  478,  35:  55 
Cited  In  Barabasz  v.  Kabat,  91  Md.  56,  46  Atl. 

337. 

3.  Directing   Verdict. 

a.  In  OeneraU 

Necessity  of  Special  Finding,  see  infra,  901. 

Request  by  Both  Parties  to  Direct  Verdict 
as  Equivalent  to  Request  to  Find  Facts, 
see  infra,  922a. 

Prejudicial  Error  as  to,  see  Appeal  and  Er- 
ror, 5165-5169. 

Necessity  of  Bringing  up  Evidence  to  Re- 
view of  Refusal,  see  Appeal  and  Error, 
3326. 

Waiver  of  Error  as  to,  see  Appeal  and  Er- 
ror, 4741-4743. 

Raising  Question  for  Appeal  by  Request  for 
Peremptory  Instruction,  see  Appeal  and 
Error,  3727-3729. 

Conformity  of  Federal  to  State  Practice,  see 
Courts,  1288. 

Conclusiveness  of  Judgment  on  Directed  Ver- 
dict, see  Judgment,  327. 

488-489.  It  is  proper  for  the  court  to  di- 
rect a  verdict,  in  the  absence  of  any  ques- 
tion of  fact.  Ferguson  v.  Arthur,  117  U. 
S.  482,  6  Sup.  Ct.  Rep.  861,  29:  979 


r  Editorial  note. 

When  a  verdict  may  be  directed  by  the 
court.  21:  174 

Facts  undisputed. 

490.  When  there  are  no  disputed  facts, 
the  court  can  direct  a  verdict  in  accordance 
with  the  legal  effect  of  the  evidence.  Bev- 
ans  V.  United  States,  13  Wall.  56,  20:  531 
Cited  in  Walbrun  v.  Babbitt,  16  Wall.  581,  21 

U  ed.  490,  9  Nat.  Bankr.  Reg.  1 — Hendrlck 
V.  Lindsay,  93  U.  S.  147,  23  L.  ed.  856 — 
Phoenix  Mut.  L.  Ins.  Co.  v.  Doster,  106  U. 
S.  32,  27  L.  ed.  66,  1  Sup.  Ct.  Rep.  18 — 
Anderson  County  v.  Beal,  113  U.  S.  241^ 
28  L.  ed.  971,  5  Sup.  Ct.  Rep.  433 — Robert- 
son V.  Edelhoff,  132  U.  S.  626,  33  h.  ed. 
481,  10  Sup.  Ct.  Rep.  186 — United  States 
V.  Babcock,  3  Dill.  580,  Fed.  Gas.  No.  14,- 
486 — United  States  v.  Watts,  1  N.  M.  561 — 
Phoenix  Mut  L.  Ins.  Co.  v.  Doster,  39  Phlla. 
Leg.  Int.  422. 

491.  It  is  no  error  for  the  court  to  di- 
rect the  jury  to  find  a  verdict  for  the  party 
entitled  thereto,  when  the  facts  are  undis- 
puted upon  the  real  matter  in  controversy. 
Walbrun  v.  Babbitt,  16  Wall.  577,  21 :  489 
Cited  in   Hendrlck  v.   Lindsay,   93   U.   S.   147, 

23  L.  ed.  857 — Anderson  County  v.  Beal, 
113  U.  S.  242,  28  L.  ed.  971,  5  Sup.  Ct.  Rep. 
433 — Robertson  v.  Edelhoff,  132  U.  S.  626, 
83  L.  ed.  481,  10  Sup.  Ct.  Rep.  186 — Na- 
tional Exch.  Bank  y.  White,  30  Fed.  415. 

492.  If  there  is  no  serious  controversy 
about  the  facts,  and  the  law  upon  the  un- 
disputed evidence  precludes  any  recovery 
whatever  against  the  defendant,  a  peremp- 
tory instruction  for  a  verdict  in  his  behalf 
is  proper.  New  York  C.  &  H.  R.  R.  Co.  v. 
De  Maluta  Fraloff  (New  York  C.  &  H.  R. 
R.  Co.  V.  Fraloff)  100  U.  S.  24,  25:  531 
Cited    in    Oscanyan    v.    Winchester    Repeating 

Arms  Co.  103  U.  S.  265,  26  L.  ed.  542— 
Stewart  v.  I^nsing,  104  U.  S.  512,  26  L. 
ed.  869 — Longley  v.  Daly,  1  S.  D.  261,  46 
N.  W.  247— City  Nat.  Bank  v.  Hickox,  5 
N.  M.  33,  16  Pac.  912. 

493-494.  When  there  is  no  evidence  upon 
which  the  jury  can  properly  find  a  verdict 
for  the  party  upon  whom  the  onus  of  proof 
is  imposed,  it  is  the  duty  of  the  court  to  di- 
rect a  verdict  for  the  adverse  party.  Cough- 
ran  V.  Bigelow,  164  U.  S.  301,  17  Sup.  Ct. 
Rep.  117,  41 :  442 

Cited  in  Gentry  v.  Singleton,  63  0.  C.  A.  232, 

128   Fed.   680 — Chicago  &  N.   W.  R.   Co.   v. 

Andrews,  64  C.  C.  A.  408,   130   Fed.   74. 

Some  evidence. 

495.  Where  there  is  some  evidence  on  a 
question  of  fact,  it  is  error  for  the  court  to 
take   the   question    from   the   jury.     Hick- 
man V.  Jones,  9  Wall.  197,  19:  551 
Charter   Oak   L.  Ins.   Co.  v.   Rodel,   95   U. 
S.  232,                                                 24:  433 
Cited   in    Marion    County    v.    Clark,    94    U.    S. 
284,  24  L.  ed.  61 — Charter  Oak  L.  Ins.  Co. 
▼.  Rodel,  95  U.  S.  238,  24  L.  ed.  434— Car- 
ter V.  Carusl,  112  U.  S.  484,  28  U  ed.  822, 
5  Sup.  Ct.  Rep.  281 — United  States  t.   Bab- 
cock.   3    Dill.    579,    Fed.    Cas.    No.    14.480-- 
Hathaway  v.  East  Tennessee,  V.  &  G.  R.  Co. 
29  Fed.  491 — Stewart  v.   Sixth  Ave.   R.  Co. 
45    Fed.    22 — Southern    P.    Co.    v.    Burke,    9 
CCA.   235.    13   U.   S.    App.    110.    60   Fed. 
710 — Patton  v.  Southern  R.  Co.  27  C.  C.  A. 
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294,  42  U.  fl.  App.  567,  82  Fed.  986— Chica- 
go G.  W.  R.  Co.  V.  Healy,  30  C.  C.  A.  14, 
57  U.  S.  App.  513,  86  Fed.  248— Hobson 
V.  New  Mexico  &  A.  R.  Co.  2  Ariz.  192,  11 
Pac.  545— Chicago,  R.  1.  &  P.  R.  Co.  v. 
Pounds,  1  Ind.  Terr.  62,  35  S.  W.  249— 
Meyer  v.  Houck,  85  Iowa.  325,  52  N.  W.  235 
— Heath  V.  Jaqulth,  68  Me.  436 — Conely  v. 
McDonald,  40  Mich.  155 — Paine  v.  Urand 
Trnnk  R.  Co.  58  N.  H.  614 — Cunningham 
V.  Union  P.  R.  Co.  4  Utah,  212,  7  Pac.  795 
— Christy  v.  Chesapeake  &  O.  R.  Co.  35  W. 
Va.  122,  12  S.  E.  1111— Ketterman  v.  Dry 
Fork  R.  Co.  48  W.  Va.  612,  37  S.  E.  683. 

496.  It  is  not  error  to  refuse  the  direc- 
tion of  a  verdict  in  the  absence  of  any  rea- 
sonable or  proper  inference  from  the  evi- 
dence, as  matter  of  law,  which  would  have 
justified  the  withdrawal  of  the  case  from 
the  jury.  Baltimore  &  P.  R.  Co.  v.  Mackey, 
157   U.   S.  72,   15   Sup.   a.   Rep.   491, 

39:  624 
died  In  Great  Northern  R.  Co.  v.  McLaughlin, 
17  C.  C.  A.  337,  44  U.  S.  App.  189,  70  Fed. 
676 — Pennsylvania  R.  Co.  v.  Le  Rue,  27 
C.  C.  A.  364,  55  U.  8.  App.  20,  81  Fed.  149 
— Baltimore  &  O.  R.  Co.  v.  Hellenthal,  31 
C.  C.  A.  418,  60  U.  S.  App.  156.  88  Fed. 
121. 

discrepancy  in  testimony. 

497.  Where  there  is  any  discrepancy  in 
the  testimony,  the  court  must  submit  the 
matter  to  which  it  relates  to  the  jury.  Bar- 
ney v.  Schmeider,  9  Wall.  248,  19:  648 
New  Jersey  R.  &  Transp.  Co.  v.  Pollard,  22 

Wall.  341,  22:  877 

Moulor  v.  American  L.  Ins.  Co.  101  U.  S. 
708,  25:  1077 

Cited  in  Charter  Oak  L.  Ins.  Co.  v.  Rodel,  95 
U.  S.  238,  24  L.  ed.  434— Grand  Trunk  R. 
Co.  v.  Ives,  144  U.  S.  417,  36  L.  ed.  489,  12 
Sup.  Ct.  Rep.  679 — Greenleaf  v.  Goodrich, 
1  Haskell,  91,  Fed.  Cas.  No.  5,778 — Thomas 
V.  American  Freehold  Land  &  Mortg.  Co. 
12  L.R.A.  689,  47  Fed.  559— Northern  P.  R. 
Co.  V.  Charless,  2  C.  C.  A.  394,  7  U.  S. 
App.  359,  51  Fed.  676 — Union  P.  R.  Co.  v. 
Jarvl,  3  C.  C.  A.  438,  10  U.  8.  App.  439, 
53  Fed.  70 — Northern  P.  R.  Co.  v.  Peterson, 
5  C.  C.  A.  340,  12  U.  S.  App.  254,  55  Fed. 
943— Chicago,  St.  P.  &  K.  C.  R.  Co.  v. 
Chambers,  15  C.  C.  A.  330,  32  U.  S.  App. 
253,  68  Fed.  151— Pyle  v.  Clark,  25  C.  C. 
A.  192,  49  U.  S.  App.  260,  79  Fed.  747— 
Chicago  G.  W.  R.  Co.  v.  Price,  38  C.  C.  A. 
243,  97  Fed.  428 — Emmerllng  v.  First  Nat. 
Bank,  38  C.  C.  A.  407,  97  Fed.  746— Rail- 
way Ofllcials'  &  Employes'  Acci.  Asso.  v. 
Wilson,  40  C.  C.  A.  414,  100  Fed.  370— 
King  V.  Morgan,  48  C.  C.  A.  514,  109  Fed. 
453— Chicago,  St.  P.  M.  &  O.  R.  Co.  v.  Ros- 
sow,  54  C.  C.  A.  315,  117  Fed.  493— Gibson 
V.  Canadian  P.  Nav.  Co.  1  Alaska.  414 — 
Chicago  City  R.  Co.  v.  Morse.  98  111.  App. 
667 — Chicago,  R.  I.  &  P.  R.  Co.  v.  Pounds,  1 
Ind.  Terr.  62,  35  S.  W.  249— Perea  v.  Colo- 
rado Nat.  Bank,  6  N.  M.  9,  27  Pac.  322 — 
Lnne  v.  Spokane  Falls  &  N.  R.  Co.  21  Wash. 
128,  46  L.R.A.  156,  75  Am.  St.  Rep.  821, 
57  Pac.  307 — Christy  v.  Chesapeake  &  O. 
R.  Co.  35  W.  Va.  122,  12  S.  E.  1111. 

Evidence   insufficient   to    warrant   diff- 
erent verdict. 

498.  A  verdict  may  be  directed  in  favor 
of  one  of  the  parties  when  the  testimony  and 
all  the  inferences  which  the  jury  can  jus- 
tifiably draw  therefrom  are   insufficient  to 


support    a    different    verdict.      McGuire  t. 
Blount,  199  U.  S.  142,  26  Sup.  Ct.  Rep.  1, 

50:125 
Cited  in  Guild  v.  Pringle,  76  C.  C.  A.  194.  145 
Fed.  314. 

499.  It  is  the  settled  practice  in  the 
courts  of  the  United  States  to  direct  a  ver- 
dict .against  the  party  in  whose  favor  the 
evidence  does  not  warrant  a  verdict.  Mer- 
chants' Nat.  Bank  v.  State  Nat.  Bank.  10 
Wall.  604,  19:  1008 
Cited    In   Marion   County    v.   Clark,    94   U.  S. 

284.  24  L.  ed.  62— Baltimore  &  P.  R.  Co.  t. 
Jones,  95  U.  S.  443,  24  L.  ed.  508 — EdwsnSs 
V.  Kearzey,  96  U.  8.  604,  24  L.  ed.  797— 
Macon  County  v.  Shores,  97  U.  S.  278,  24 
L.  ed.  890 — Congress  &  E.  Spring  Co.  r. 
Edgar,  99  U.  S.  656,  25  L.  ed.  490 — Orleans 
V.  Piatt,  99  TJ.  S.  678,  25  L.  ed.  404— Bow- 
ditch  V.  Boston,  101  U.  S.  18,  25  L.  ed. 
981— Meguire  v.  Corwine.  101  U.  S.  111.  25 
L.  ed.  900 — Oscanyan  v.  Winchester  Repeat- 
ing Arms.  Co.  103  U.  S.  265,  26  L.  ed.  541— 
Bowdltch  V.  Boston,  4  Cliff.  337,  Fed.  Caa. 
No.  1,719 — Hathaway  v.  East  Tennessee.  V. 
&  G.  R.  Co.  29  Fed.  491 — Southern*  P.  Co. 
V.  Burke,  9  C.  C.  A.  240,  28  U.  S.  App.  1« 
60  Fed.  715 — Cox  v.  Robinson,  27  C.  C-  A. 
126,  48  U.  S.  App.  388,  82  Fed.  283— Pat- 
ton  V.  Southern  R.  Co.  27  C.  C.  A.  294,  42 
U.  8.  App.  567,  82  Fed.  986— Hartford  4 
N.  Y.  Transp.  Co.  v.  Plymer,  57  C.  C.  A. 
294,  120  Fed.  630 — City  Electric  Street  R. 
Co.  V.  First  Nat.  Exch.  Bank,  62  Ark.  3S 
31  L.R.A.  536,  54  Am.  St.  Rep.  282.  34 
S.  W.  89 — I^ngley  v.  Daly,  1  8.  D.  261.  46 
N.  W.  247 — Chicago,  R.  I.  &  P.  R.  Co.  t. 
Driggers,  1  Ind.  Terr.  422,  45  S.  W.  124- 
Meyer  v.  Houck,  85  Iowa,  325,  52  N.  W.  235 
— Powell  V.  Missouri  P.  R.  Co.  76  Mo.  85— 
Stephens  v.  Deatherage  Lumber  Co.  98  Mo. 
App.  370,  73  8.  W.  291 — Alexander  v.  Ten- 
nessee &  L.  C.  Gold  &  S.  Min.  Co.  3  N.  M. 
268.  3  Pac.  735 — Kirchner  v.  I.iaughlln.  4 
N.  M.  392,  17  Pac.  132— Scott  v.  Meeker,  2« 
Hun.  164 — Taylor  v.  Commercial  Bank,  174 
N.  Y.  187,  62  L.R.A.  786,  95  Am.  St  Bep- 
564,  66  N.  E.  726 — Re  Treasury  Departmeat, 
8  Pa.  Dlst.  R.  612— Knox  v.  Fuller,  23  Waah. 
45,  62  Pac.  131 — Northern  P.  R.  Co.  t. 
Hplmes,  3  Wash.  Terr.  208,  14  Pac.  688— 
Ketterman  v.  Dry  Fork  R.  Co.  48  W.  Va. 
612,  37  8.  E.  683— White  v.  L.  Hoster  Brew- 
ing Co.   51  W.  Va.  262,  41   S.   E.   180. 

500.  Judges  are  not  required  to  submit  a 
case  to  the  jury  merely  because  some  evi- 
dence was  introduced  by  the  party  having 
the  burden  of  proof,  untess  the  evidence  be 
of  such  a  character  that  it  would  warrant 
the  jury  to  find  a  verdict  in  favor  of  th<' 
party  introducing  such  evidence.  Marion 
County  V.  Clark,  94  U.  S.  278,  24:  59 
Cited  In  Carter  v.   Carusi,  112  U.  S.  484.  ::S 

h.  ed.  822,  5  Sup.  Ct.  Rep.  281— Smith 
V.  United  States,  151  U.  S.  55,  38  L-  «I 
70,  14  Sup.  Ct.  Rep.  234— Sparf  v.  Fnlted 
States,  156  U.  S.  101,  39  L.  ed.  361.  15  Sop- 
Ct.  Rep.  273 — Treat  Mfg.  Co.  v.  Standard 
Steel  &  I.  Co.  157  U.  S.  675,  39  L.  ed.  854. 
15  Sup.  Ct.  Rep.  718— Detroit  Stove  Works 
V.  Perry.  20  Alb.  L.  J.  11,  Fed.  Caa.  No. 
3,835 — Phelps  v.  Lewiston.  15  Blatchf.  159. 
Fed.  Cas.  No.  11.076— Re  Seeloy,  Fed.  Ca*. 
No.  12,628 — Candec  v.  Citlasens'  Ins.  Co.  4 
Fed.  144 — Castro  v.  De  Urlarte,  16  Fed. 
101— Bennett  v.  Covington,  22  Fed.  i»20- 
Hathaway  v.  Bast  Tennessee,  V.  ft  G.  R.  <"«>• 
29    Fed.    490— Sanger   v.    Flow,    1   C  C.   A. 
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61,  4  U.  b.  App.  32,  48  Fed.  157 — Laclede 
Ftre-Brlck  Mfg.  Co.  ▼.  Hartford  Steam-Boil- 
er  Inspection  &  Ins.  Co.  9  O.  C.  A.  4,  19 
U.  S.  App.  510,  60  Fed.  354 — Southern  P. 
Co.  Y.  Burke,  0  C.  C.  A.  235,  IS  \7.  S.  App. 
110,  60  Fed.  710 — Southern  P.  Co.  ▼.  John- 
son, 16  C.  C.  A.  322,  44  U.  S.  App.  1,  69 
Fed.  665 — SnlUvan  r.  Colby,  18  C.  C.  A. 
198,  34  U.  S.  App.  432,  71  Fed.  466— Ameri- 
can Ezch.  Nat.  Bank  ▼.  First  Nat.  Bank, 
27  C.  C.  A.  277,  48  U.  S.  App.  633,  82  Fed. 
064 — Fatton  ▼.  Southern  R.  Co.  27  C.  C.  A. 
294,  42  U.  8.  App.  567,  82  Fed.  986— Chi- 
cago, St.  P.  M.  &  O.  R.  Co.  v.  Belliwith,  28 
C.  C.  A.  362,  55  U.  S.  App.  113,  83  Fed. 
441 — Texas  &  P.  R.  Co.  ▼.  Eason,  34  CCA. 
540,  92  Fed.  563*— Chicago,  G.  W.  R.  Co. 
V.  Price,  38  C.  C  A.  243,  97  Fed.  427— 
Railway  Officials*  &  Employes*  Accl.  i&sso. 
V.  Wilson,  40  C.  C.  A.  413,  100  Fed.  370— 
Ponder  v.  Jerome  Hill  Cotton  Co.  40  C 
C.  A.  417,  100  Fed.  374 — Clark  v.  Zarniko, 
45  C.  C  A.  496,  106  Fed,  609 — Cudahy  Pack- 
ing Co.  ▼.  Marcan,  54  L.R.A.  262,  45  C  C  A. 
518,  106  Fed.  648 — Patton  v.  Southern  R. 
Co.  49  C  C  A.  571.  Ill  Fed.  714— Brady 
V.  Chicago  ft  G.  W.  R.  Co.  57  L.R.A.  716, 
52  C  C.  A.  53,  114  Fed.  106 — Judd  v.  Newr 
York  &  T.  S.  S.  Co.  54  C.  C  A.  243,  117 
Fed.  211 — ^United  States  ▼.  Lee  Huen,  118 
Fed.  464 — Ragsdale  v.  Southern  R.  Co.  121 
Fed.  927 — Fltspatrlck  v.  Graham,  58  C  C. 
A.  622,  122  Fed.  404 — Cole  Y.  German  SaY. 
*  L.  Soc.  63  L.R.A.  423,  59  C  C  A.  602, 
124  Fed.  122— New  York  C  &  H.  R.  R.  Co. 
V.  Difendaffer,  62  C.  C.  A.  3,  125  Fed.  895 — 
St.  Louis  Cordage  Co.  y.  Miller,  63  L.R.A. 
561,  61  C  C  A.  490,  126  Fed.  508— Gil- 
bert Y.  Burlington,  C  R.  &  N.  R.  Co.  63 
C.  C  A.  .30,  128  Fed.  532 — Roessler  &  H. 
Chemical  Co.  y.  Peterson,  67  C  C  A.  297, 
134  Fed.  791 — ^Pacific  Lumber  Co.  y.  Mof- 
fat, 67  C.  C  A.  444,  134  Fed.  838— DaYen- 
port  Y.  Southern  R.  Co.  68  C.  C  A.  452,  135 
Fed.  968 — Gibson  y.  Canadian  Pacific  NaY. 
Co.  1  Alaska,  414 — White  y.  Warren,  120 
Cal.  329,  49  Pac.  129— Tripp  y.  Fiske,  4 
Colo.  25 — Murphy  y.  Cobb,  5  Colo.  282 — 
Territory  y.  Stone,  2  Dak.  169,  4  N.  W. 
697 — Star  Wagon  Co.  y.  Matthlessen,  3  Dak. 
238.  14  N.  W.  107— Finney  y.  Northern  P. 
R.  Co.  3  Dak.  283,  16  N.  W.  500— Peet  v. 
Dakota  F.  &  M.  Ins.  Co.  1  S.  D.  467.  47  N. 
W.  532 — Meyer  y.  Houck,  86  Iowa.  326,  62 
N.  W.  235 — Heath  y.  Jaqulth,  68  Me.  486 — 
Sprow  Y.  Boston  ft  A.  R.  Co.  163  Mass.  341, 
39  N.  E.  1024 — Brooks  y.  Old  Colony  R.  Co. 
168  Mass.  167,  46  N.  E.  566 — Conely  y. 
McDonald,  40  Mich.  154— Powell  y.  Mis- 
souri P.  R.  Co.  76  Mo.  84 — HsYen  y.  Mis- 
souri R.  Co.  155  Mo.  230,  55  S.  W.  1035— 
Mexico  Y.  Jones.  27  Mo.  App.  537 — Adams 
County  Bank  y.  Halnllne,  67  Mo.  App.  487 — 
Stephens  y.  Deatherage  Lumber  Co.  98  Mo. 
App.  370,  73  S.  W.  291 — Paine  y.  Grand 
Trunk  R.  Co.  58  N.  H.  614 — Free  v.  Buck- 
ingham, 59  N.  H.  224— Fifth  Ward  SaY. 
Bank  y.  First  Nat.  Bank,  48  N.  J.  L.  517. 
7  Atl.  318 — GUdersleeYe  y.  Atkinson,  6  N. 
M.  266,  27  Pac.  477— Cutter  y.  Morris,  41 
Hun,  576 — Schmidt  y.  Brown,  80  Hun,  185, 
30  N.  Y.  Supp.  68 — Black  River  Ins.  Co.  y. 
New  York  State  Loan  ft  T.  Co.  78  N.  Y. 
291 — Dwlght  Y.  Germania  L.  Ins.  Co.  103 
N.  Y.  360,  57  Am.  Rep.  729,  8  N.  E.  654— 
Young  Y.  Wilmington  ft  W.  R.  Co.  116  N.  C 
937.  21  8.  B.  177— State  y.  Satterfleld,  121 
N.  C  560,  28  8.  B.  491 — Dunn  y.  Wilming- 
ton ft  W.  R.  Co.  124  N.  C  261,  82  S.  E. 
711 — Creswell  y.  Wilmington  ft  N.  R.  Co. 
2  Penn.  (Del.)  222,  43  AtL  629— Hlgglns 
Y.  Wilmington,  8  Penn.  (Del.)  360,  61  Atl. 
U.  S.  Dig.— 366 


1 — State  Bank  y.  Carr,  15  Pa.  Super.  Ct. 
350 — Joske  y.  Irvine,  91  Tex.  582,  44  S. 
W.  1059 — Cunningham  v.  Union  P.  R.  Co. 
4  Utah,  212,  7  Pac.  795 — Furth  y.  Snell, 
13  Wash.  664,  43  Pac.  935 — Ketterman  v. 
Dry  Fork  R.  Co.  48  W.  Va.  612,  37  ».  ta. 
683 — Copp  v.  German  American  Ins.  Co.  51 
Wis.    644. 

501.  In  the  courts  of  the  United  States, 
whenever,  in  the  trial  of  a  civil  case,  it  is 
clear  that  the  evidence  will  not  warrant  a 
verdict  for  a  party,  and  that,  if  such  verdict 
is  rendered,  the  other  party  would  be  en- 
titled to  a  new  trial,  it  is  the  right  and  duty 
of  the  judge  to  direct  a  jury  to  find  for  the 
party  entitled  to  its  verdict.  Bowditch  v. 
Boston,  101  U.  S.  16,  25:  980 
Cited   in    Randall   v.    Baltimore   ft   O.    R.    Co. 

109  U.  S.  482,  27  L.  ed.  1005,  8  Sup.  Ct. 
Rep.  322— Schofield  y.  Chicago,  M.  ft  St.  P. 

B.  Co.  114  U.  S.  619,  29  L.  ed.  225,  5  Sup. 
Ct.  Rep.  1125 — Ferguson  y.  Arthur,  117  U. 
S.  490.  29  L.  ed.  982,  6  Sup.  Ct.  Rep.  861 — 
District  of  Columbia  y.  Moulton,  182  U.  S. 
582.  48  L.  ed.  1241,  21  Sup.  Ct.  Rep.  840— 
Hudson  v.  Charleston,  C.  ft  C.  R.  Co.  55 
Fed.  256 — Franklin  Brass  Co.  y.  Phoenix 
Assur.  Co.  13  C.  C.  A.  127,  25  U.  S.  App. 
119,  65  Fed.  776 — Southern  P.  Co.  y.  John- 
son, 16  C.  C.  A.  323,  44  U.  S.  App.  1,  69 
Fed.  565— TraYelers'  Ins.   Co.   y.   Selden,   24 

C.  C.  A.  96,  42  U.  S.  App.  253,  78  Fed. 
290 — Patton  v.  Southern  R.  Co.  27  C.  C.  A. 
293,  42  U.  S.  App.  567,  82  Fed.  085— Smyth 
Y.  New  Orleans  Canal  ft  Bkg.  Co.  35  CCA. 
676,  93  Fed.  927 — Nelninger  v.  Cowan,  42 
C.  C.  A.  23,  101  Fed.  789— Work  v.  Chi- 
cago, M.  ft  St.  P.  R.  Co.  46  C  C  A.  105, 
105  Fed.  878 — Glldersleeve  y.  Atkinson,  6 
N.  M.  266,  27  Pac.  477— Candelaria  y.  Atchi- 
son,  T.  ft  S.  F.  R.  Co.  6  N.  M.  284,  27  Pac. 
497— United  States  v.  Gumm  Bros.  9  N.  M. 
616,  68  Pac.  398 — Ketterman  y.  Dry  Fork 
R.  Co.  48  W.  Va.  618,  37  S.  B.  683. 

502.  Where  there  is  no  evidence  to  sus- 
tain the  action,  or  one  of  its  essential  ele- 
ments, the  court  is  bound  so  to  instruct  the 
jury.    Richardson  v.  Boston,  19  How.  263, 

15:  639 
Tracy  v.  Swartwout,  10  Pet.  80,  9:  354 

Greenleal  v.  Birth,  9  Pet.  292,  9:  132 

Toland  v.  Sprague,  12  Pet.  300,  9:  1093 

Ward   V.   United   States,   14   Wall.   28, 

20:792 
Cited  In  Schuchardt  y.  Allen,  1  Wall.  369,  17 
L.  ed.  646 — Wiggins  y.  Burkham,  10  Wall. 
133,  19  L.  ed.  886— New  York  C  ft  H.  R. 
R.  Co.  Y.  Freloff,  100  U.  S.  27,  25  L.  ed. 
533 — Merrick  v.  Giddlngs  (Morris  v.  Gld- 
dlngs)  115  U.  S.  305,  29  L.  ed.  405,  6  Sup. 
Ct.  Rep.  65— St.  Louis  ft  S.  F.  R.  Co.  y. 
Whittle,  20  C  C.  A.  212,  40  U.  S.  App. 
23,   74   Fed.  312. 

Itllien   different   verdict   would   be   set 
aside. 

503.  Where  the  evidence  is  undisputed, 
or  is  of  such  a  conclusive  character  that 
the  court,  in  the  exercise  of  a  sound  judicial 
discretion,  would  be  compelled  to  set  aside  a 
verdict  in  opposition  to  it,  the  court  may 
direct  a  verdict.  Marande  v.  Texas  ft  P.  R. 
Co.  184  U.  S.  173,  22  Sup.  Ct.  Rep.  340, 

46:487 

Cited   in    Mosheuvel    v.    District   of   Columbia, 

191   U.   S.   252,  48   L.   ed.    172,   24   Sup.   Ct. 

Rep.     57 — International    Text-Book    Co.    v. 
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Heartt,  69  C.  C.  A.  131,  136  Fed.  133— 
Payne  v.  Mutual  L.  Ins.  Co.  72  C.  C.  A.  488, 
141     Fed.    340. 

504.  A  court  may  "withdraw  a  case  from 
the  jury  and  direct  a  verdict  for  plaintiff  or 
defendant,  as  one  or  the  other  may  be  prop- 
er, where  the  evidence  is  undisputed,  or  is 
so  conclusive  that  the  court  would  set  aside 
a  verdict  returned  in  opposition  to  it.  Dela- 
ware, L.  &  W.  R.  Co.  V.  Converse,  139  U.  S. 
469,  11  Sup.  Ct.  Rep.  569,  35:  213 

Cited   In   Union   P.    II.   Co.   v.    McDonald,    152 
U.   S.  284,  38  h.  ed.  443,   14   Sup.   Ct.  Rep. 
619 — Southern    P.    Co.    v.  'Pool,    160    U.    8. 
441,  40  L.  ed.  487,  16  Sup.  Ct.   Rep.  338 — 
W.  B.  Grimes  Dry  Goods  Co.  v.  Malcolm,  164 
U.   8.  492,  41   L.   ed.  527.   17   Sup.   Ct.   Rep. 
158— Patton  v.  Texas  &  P.  R.  Co.  179  U.  S. 
660,  46  L.  ed.  363,  21   Sup.  Ct.  Rep.  275 — 
Marande   v.   Texas   &  P.   R.   Co.    184   U.    8. 
191,  46  L.  ed.  496.  22  Sup.  Ct.  Rep.  340— 
Russell    V.   Richmond  &   D.    R.    Co.   47    Fed. 
205 — Monroe    v.    British    &    Foreign    Marine 
Ins.  Co.  3  C.   C.   A.  289,  5  U.   S.  App.   179, 
52  Fed.  787— United  States  v.  Shapleigh,  4 
C.  C.  A.  249,  12  U.  S.  App.  20,  54  Fed.   138 
— Gowen  v.  Harley,  6  C.  C.  A.  197,  12  U.  S. 
App.   574,   56   Fed.   980 — Northwestern   Fuel 
Co.  V.  Danlelson,  6  C.  C.   A.  640,   12  U.   S. 
App.  688,  57  Fed.  920 — Minneapolis  v.  Lun- 
din.   7  C.  C.   A.  348.   19  U.  8.   App.   245,   58 
Fed.   529 — W.    B.    Grimes   Dry-Goods   Co.    v. 
Malcolm,    7    C.    C.    A.    428.    19    U.    8.    App. 
229,    58    Fed.    672— Tucker   v.    Baltimore   & 
O.  R.  Co.  8  C.  C.  A.  417,  8  U.  8.  App.  491. 
59    Fed.    969 — Whiting    v.     Equitable    Life 
Assur.   Soc.  8  C.  C.  A  561,   13  U.   8.  App 
597.  60   Fed.   200 — Brady  v.  United  L.   Ins. 
Asso.  9  C.  C.  A.  254,  20  U.  8.  App.  337,  60 
Fed.    729 — Blount    v.    Grand   Trunk    R.    Co. 
9  C.  C.  A.  530,  22  U.  8.  App.  129.  61   Fed. 
379 — Baltimore   &  O.    R.   Co.   v.    Meyers.    10 
C.   C.  A.   492.   18  U.   8.   App.   569,   62   Fed. 
374— Goodlander    Mill    Co.    v.    Standard    Oil 
Co.   27    L.R.A.   584,    11   C.   C.   A.   254.   24   U. 
8.  App.  7,  63  Fed.  401 — Franklin  Brass  Co. 
y.  Phoenix  Assur.  Co.   13  C.   C.   A.   127,  25 
U.   8.   App.   119,   65   Fed.   776~rhiladelphia 
&  R.  R.  Co.  V.  Peebles.  14  C.  C.  A.  556,  28 
U.    8.    App.   405,   67   Fed.   592— Chicago,    St. 
P.  &  K.  C.  R.  Co.  V.  Chambers,  15  C.  C.  A. 
330,    32    U.    8.    App.    253,    68    Fed.    151— 
Southern    P.    Co.    v.    Johnson.    16    C.    C.    A. 
323,  44  U.  8.  App.  1,  69   Fed.  566— Flint  & 
P.  M.  R.  Co.  V.  Marine  Ins.  Co.  71  Fed.  213 
— Sullivan    y.    Colby,    18    C.    C.    A.    198,    34 
U.   S.   App.   432,   71    Fed.    466— Chlcogo,    St. 
P.  M.  &  O.  R.  Co.  v.  Belllwith,  28  C.  C.  A. 
2G2.   55   U.    S.    App.    113,   83    Fed.    441— De- 
troit Crude  Oil   Co.   v.   Grable,   36  C.  C.   A. 
103,  94    Fed.   82— Chicago  G.   W.    R.  Co.   v. 
Price,   38  C.   C.  A.  243,   97  Fed.   427— Rail- 
way   OflBcials*    &    Employes'    Acci.    Asso.    y. 
Wilson,    40    C.    C.    A.    413,    100    Fed.    370— 
Ponder  v.  .Jerome  Hill   Cotton  Co.  40  C.  C. 
A.     417,     100     Fed.     374— Clark     v.     Zarnl- 
ko.     45     C.     C.     A.     496,     106     Fed.     609— 
Cudahy     Packing     Co.     v.     Marcan,     54     L. 
R.A.     262.     45     C.     C.     A.     518,     106     Fed. 
648 — Brady    v.    Chicago    &    G.    W.    R.    Co. 
57     L.R.A.     716,     52     C.     C.     A.     63,     114 
Fed.    105— Chicago,    St.   P.   M.   &  O.   R.   Co. 
v.  Rossow,  54  C.  C.  A.  315,  117  Fed.  493 — 
Davis  V.  California  Street  Cable  R.  Co.  105 
Cal.    136,  38   Pac.   647 — Greenwell   v.   Wash- 
ington Market  Co.  21  D.  C.  308 — Tobey  v. 
Burlington,  C.  R.  &  N.  R.  Co.  94  Iowa,  267, 
33    L.R.A.    500,    62    N.    W.    761— Coler    v. 
Santa  Fe  County,  6  N.  M.  188,  27  Pac.  619 
— Gildersleeve    v.    Atkinson,    6    N.    M.    266, 


27  Pac.  477 — Candelarla  ▼.  Atchiscm.  T. 
&  8.  F.  R.  Co.  6  N.  M.  285,  27  Pac  497— 
Pool  V.  Southern  P.  Co.  20  Utah.  231.  58 
Pac.  826. 

505.  It  is  no  error  for  a  judge  to  direct  a 
jury  to  find  an  issue  for  one  of  the  parties, 
where,  if  the  jury  had  found  otherwise,  it 
would  have  been  the  duty  of  the  judge  to 
set  aside  the  verdict  as  unsupported  by  and 
in  hostility  to  the  evidence.  Grand  Chute 
V.  Winegar,  15  Wall.  355.  21 :  170 

Klein  v.  Russell,  19  Wall.  433,  22: 116 

Pleasants   v.   Fant,   22   Wall.   116.   22:780 
Baltimore  &  P.  R.  Co.  v.  Jones,  95  U.  S.  439. 

24:506 
Arthur  v.  Jacoby,  103  U.  S.  677,  26:  454 
Stewart  v.  Lansing,  104  U.  S.  505,  26:  856 
Griggs  V.  Houston,  104  U.  S.  553,  26:840 
Montclaire  Twp.  v.  Dana,  107  U.  S.  162,  2 
Sup.  Ct.  Rep.  403,  27:436 

Randall  v.  Baltimore  &  O.  R.  Co.  109  T.  S. 
478,  3  Sup.  Ct.  Rep.  322,  27:  1003 

Cited  In  Marlon  County  v.  Clark.  94  U.  S. 
285,  24  L.  ed.  62 — Macon  County  v.  Shoivs 
97  TJ.  8.  278,  24  L.  ed.  890— Bowdltch  t. 
Boston.  101  U.  8.  18,  25  L.  ed.  981—09- 
canyan  v.  Winchester  Repeating  Anns  Co. 
103  U.  8.  265,  26  L.  ed.  542— Arthur  t. 
Jacoby,  103  U.  8.  678,  26  L.  ed.  454— 
Griggs  y.  Houston,  104  U.  8.  554,  26  L.  ed 
841 — Randall  v.  Baltimore  &  O.  R.  Co. 
109  U.  8.  482,  27  L.  ed.  1005.  3  Sup.  Ct. 
Rep.  322 — Moores  v.  Citisons*  Nat.  Bank. 
Ill  U.  8.  170.  28  L.  ed.  390,  4  Sup.  Ct 
Rep.  345 — Baylis  v.  Travellers  Ins.  Co.  113 
U.  8.  320,  28  L.  ed.  990,  5  Sup.  Ct.  Bep. 
494 — Schofleld  v.  Chicago,  M.  St  St.  P.  R. 
Co.  114  U.  8.  619,  29  L.  ed.  225,  5  Sup.  Ct. 
Rep.  1125— Higgins  v.  McCrea,  116  U.  S. 
683,  29  L.  ed.  768,  6  Sup.  Ct.  Rep.  557— 
Marshall  v.  Hubbard,  117  U.  S.  419,  29  L. 
ed.  920,  6  Sup.  Ct.  Rep.  806 — Pergusou  t. 
Arthur.  117  U.  8.  490,  29  L.  ed.  982.  « 
Sup.  Ct.  Rep.  861 — Keyes  v.  Grant,  118 
U.  8.  36,  30  L.  ed.  58,  6  Sup.  Ct  Bep. 
050 — Metropolitan  R.  Co.  v.  Moore,  121  U. 
8.  570,  30  L.  ed.  1025,  7  Sup.  Ct.  Rep.  1334 
— Louisville  &  N.  R.  Co.  v.  Woodson,  134  U. 
8.  621,  33  L.  ed.  1035,  10  Snp.  Ct.  Rep. 
628 — Delaware,  L.  ft  W.  R.  Co.  v.  Convfrse. 
139  U.  8.  472,  35  L.  ed.  215,  11  Sup.  (X 
Rep.  569 — Sparf  v.  United  States,  156  F. 
8.  100,  39  L.  ed.  360,  15  Sap.  Ct.  Rep.  273 
— C.  A.  Treat  Mfg.  Co.  v.  Standard  Stwl 
&  I.  Co.  157  U.  8.  675,  39  L.  ed.  854.  15 
Sup.  Ct.  Rep.  718 — Rosen  v.  United  Statw, 

161  U.    8.    43,    40   L.   ed.   610,    16   Sup.  Ct. 
Rep.   434 — Northern   P.   R.    Co.   v.   Charles*. 

162  U.  8.  363.  40  L.  ed.  1001,  16  Sup.  Ct. 
Rep.  848 — Texas  &  P.  R.  Co.  v.  Gentry.  163 
U.  8.  365,  41  L.  ed.  192,  16  Sup.  Ct.  Rep. 
1104— Patton  v.  Texas  &  P.  B.  Co.  179  V. 
8.  660,  45  L.  ed.  363,  21  Sup.  Ct.  Rep.  275 
— District  of  Columbia  v.  Moalton,  182  V. 
S.  582,  45  L.  ed.  1241,  21  Sap.  Ct.  R«P 
840 — Mitchell  v.  Potomac  Ins.  Co.  183  V. 
8.  48,  46  L.  ed.  77,  22  Sup.  Ct.  Repi  22 
— Marande  v.  Texas  &  P.  R.  Co.  184  U.  8. 
191,  46  L.  ed.  496,  22  Sap.  Ct.  R^.  340- 
Atlantic,  M.  &  O.  R.  Co's.  Case,  4  Hngbei. 
166.  Fed.  Cas.  No.  18,358 — Oelbermaon  ▼• 
Merritt,  22  Blatchf.  48,  19  Fed.  409— Btf- 
ley  T.  Cleveland  Rolling  Mill  Co.  22  Blatdif. 
842,  21  Fed.  16(K~An  v.  New  York.  L.  E. 
St  W.  R.  Co.  29  Fed.  83 — Hathaway  v.  East 
Tennessee,  V.  ft  G.  R.  Co.  29  Fed.  4W— 
Miller  V.  Chicago,  M.  &  St.  P.  R.  Co.  41  Fed. 
911 — Hennlng  v.  Western  U.  Teleg.  Co.  44 
Fed.    134— Ross    v.    Texas   ft   P.   B.  0».  ^ 
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Fed.  44 — Telander  v.  SuDlio,  44  Fed.  560 
— Joyce  V.  Charleston  Ice  Mfg.  Co.  50  Fed. 
374 — New  York  &  T.  S.  S.  Co.  ▼.  Anderson. 
1  C.  C.  A.  632.  1  U.  S.  App.  176,  50  Fed. 
464— Cincinnati,  N.  O.  &  T.  P.  R.  Co.  ▼. 
Mealer,  1  C.  C.  A.  636,  6  U.  S.  App.  86, 
50  Fed.  728 — Dwyer  ▼.  St.  Louis  &  S.  F. 
R.  Co.  52  Fed.  88 — Northern  P.  R.  Co.  v. 
Sullivan,  3  C.  C.  A.  516,  10  U.  S.  App. 
473,  53  Fed.  222 — Horn  v.  Baltimore  &  O. 
R.  Co.  4  C.  C.  A.  850,  6  U.  S.  App.  381, 
54  Fed.  304— New  York  k  N.  E.  R.  Co.  v. 
Hyde,  5  C.  C.  A.  466.  5  U.  S.  443.  56  Fed. 
193 — Northwestern  Fuel  Co.  ▼.  Danlclson, 
6  C.  C.  A.  640,  12  U.  S.  App.  688,  57  Fed. 
020 — New  Orleans  &  N.  E.  R.  Co.  v.  Thomas, 
9  C.  C.  A.  34,  23  U.  8.  App.  37,  60  Fed. 
384 — ZopQ  ▼.  Postal  Tcleg.  Cable  Co.  9  C. 
C.  A.  313,  22  U.  S.  App.  136,  60  Fed.  992— 
Kansas  City,  Ft.  S.  &  M.  R.  Co.  v.  Kirksey, 
9  C.  C.  A.  324,  22  U.  S.  App.  94,  60  Fed. 
1002 — Franklin  Brass  Co.  ▼.  Phoenix  Assur. 
Co.  13  C.  C.  A.  127,  25  U.  S.  App.  119, 
65  Fed.  776 — Southern  P.  Co.  ▼.  Johnson, 
16  C.  C.  A.  323,  44  U.  8.  App.  1,  69  Fed. 
565 — Deavers  ▼.  Spencer,  17  C.  C.  A.  216, 
25  U.  S.  App.  411,  70  Fed.  481— Sullivan 
V.  Colby,  18  C.  C.  A.  198,  34  U.  S.  App. 
4.32.  71  Fed.  466— Mt.  Adams  &  E.  P.  In- 
clined R.  Co.  V.  Lowery,  20  C.  C.  A.  606, 
43  U.  S.  App.  408,  74  Fed.  474— Peoples' 
Bank  v.  Aetna  Ins.  Co.  20  C.  C.  A.  635, 
42  U.  S.  App.  81.  74  Fed.  512 — Beatty  v. 
Mutual    Reserve    Fund   Life   Asso.    21    C.    C. 

A.  231,  44  U.  S.  App.  627,  75  Fed.  68— 
Phoenix  Assur.  Co.  v.  Lucker,  28  C.  C.  A. 
142,  42  U.  S.  App.  Ill,  77  Fed.  246— 
Travelers'  Ins.  Co.  v.  Selden,  24  C.  C.  A.  93, 
42  U.  8.  App.  253,  78  Fed.  287— Travelers' 
Ins.  Co.  V.  Randolph,  24  C.  C.  A.  311.  47 
V.  S.  App.  260,  78  Fed.  760 — Patton  v. 
Southern  R.  Co.  27  C.  C.  A.  293,  42  U.  8. 
App.  567,  82  Fed.  985 — Sprague  v.  Southern 

B.  Co.  34  C.  C.  A.  211,  63  U.  S.  App.  711. 
92  Fed.  63 — Texas  &  P.  R.  Co.  v.  Eason, 
34  C.  r.  A.  541,  92  Fed.  563— Smyth  v. 
New  Orleans  Canal  &  Bkg.  Co.  35  C.  C.  A. 
675.   93    Fed.   927 — Nelninger   v.    Cowan,    42 

C.  C.  A.  23,  101  Fed.  789— Hodges  v.  Kim- 
ball, 44  C.  C.  A.  197,  104  Fed.  750— Sea 
Ins.  Co.  V.  Johnston,  44  C.  C.  A.  483,  105 
Fed.  292 — Work  v,  Chicago,  M.  &  St.  P. 
R.  Co.  45  C.  C.  A.  105,  105  Fed.  878— 
Thompson  v.  McConnell,  46  C.  C.  A.  1.32. 
107  Fed.  40 — Boudrot  v.  Cochrane  Chemical 
Co.  110  Fed.  922 — Thomason  v.  Southern 
R.  Co.  51  CCA.  68.  113  Fed.  81— Pringle 
V.  Guild.  119  Fed.  964— Florida  C  &  P. 
R.  Co.  V.  Sullivan.  61  L.R.A.  416.  57  C  C. 
A.  171,  120  Fed.  803 — Rngsdale  v.  Southern 
R.  Co.  121  Fed.  926— Chicago  &  N.  W.  R. 
Co.  V.  Andrews,  64  C  C  A.  408,  130  Fed. 
74 — Riley  v.  I^ulsville  ft  N.  R.  Co.  66  C. 
C  A.  600.  133  Fed.  906 — ^ICansas  City,  M. 
&  B.  R.  Co.  V.  Webb,  97  Ala.  162.  11  So. 
888 — Marshall  v.  Harney  Peak  Tin  Min. 
Mill,  ft  Mfg.  Co.  1  8.  D.  356,  47  N.  W.  290 
— Peet  V.  Dakota  F.  ft  M.  Ins.  Co.  1  S.  D. 
467.  47  N.  W.  532 — McKoever  v.  Homestake 
Min.  Co.  10  S.  D.  602.  74  N.  W.  1053— 
Creswell  v.  Wilmington  ft  N.  R.  Co.  2  Penn. 
(Del.)  222.  43  Atl.  629— Higglns  v.  Wilming- 
ton, 3  Penn.  (Del.)  360.  51  Atl.  1 — Greenwell 
V.  Washington  Market  Co.  21  D.  C.  308 — Re 
McLane.  21  D.  C  560 — Howes  v.  District  of 
Columbia.  2  App.  D.  C.  195 — Warthen  v. 
Hammond.  5  App.  D.  C  172 — Adams  v. 
Washington  ft  G.  R.  Co.  9  App.  D.  C  31 — 
Somerville  v.  Knights  Templars  &  M.  Life 
Indemnity  Asso.  11  App.  D.  C.  424 — Wash- 
ington Asphalt  Block  ft  T  113  eCvo.vesK. 
Ington  Asphalt  Block  ft  Tile  Co.  v.  Mackey, 


16  App.  D.  C  422 — Guenther  v.  Metropoli- 
tan R.  Co.  23  App.  D.  C  510 — Simmons  v. 
Chicago  ft  T.  R.  Co.  110  HI.  346— Bartelott 
V.  International  Bank,  119  111.  270.  9  N.  K. 
898 — Commercial  Ins.  Co.  v.  Scammon.  123 
111.  605,  14  N.  E.  666— Chicago  ft  N.  W. 
R.  Co.  V.  Snyder,  128  111.  658,  21  N.  K. 
520 — Rack  v.  Chicago  City  R.  Co.  173  111. 
291,  44  L.R.A.  128,  50  N.  E.  668— Weis  v. 
Madison,  75  Ind.  254,  39  Am.  Rep.  135 — 
Gregory  v.  Cleveland,  C.  C  ft  I.  R.  Co.  112 
Ind.  389,  14  N.  E.  228— Faris  v.  Hoberg, 
134  Ind.  273,  39  Am.  St.  Rep.  261,  3.3  N. 
E.  1028— Chicago.  R.  I.  ft  P.  R.  Co.  v. 
Pounds.  1  Ind.  Terr.  74.  35  S.  W.  240— 
Chicago.  R.  I.  ft  P.  R.  Co.  v.  D riggers.  1 
Ind.  Terr.  423,  45  S.  W.  124— Cleghorn  v. 
Thompson,  62  Kan.  734,  54  L.R.A.  404, 
64  Pac.  605 — State  use  of  Steever  v.  Union 
R.  Co.  70  Md.  77,  18  Atl.  1032— Clark  v. 
Jenkins,  162  Mass.  308,  38  N.  E.  974 — 
Klanowski  v.  Grand  Trunk  R.  Co.  57  Mich. 
532,  24  N.  W.  801 — Thompson  v.  Pioneer- 
Press  Co.  37  Minn.  293,  33  N.  W.  856 — 
Helena  Nat.  Bank  v.  Rocky  Mountain  Tcieg. 
Co.  20  Mont.  394,  68  Am.  St.  Rep.  628,  51 
Pac.  829 — Moebus  v.  Becker,  46  N.  J.  L. 
44— Crue  v.  Caldwell,  62  N.  J.  L.  218,  19 
Atl.  188 — Delaware,  L.  ft  W.  R.  Co.  v.  Shel- 
ton,  55  N.  J.  L.  345,  26  Atl.  937— State 
Consolidated  Traction  Co.  Prosecutor,  v. 
Reeves,  58  N.  J.  L.  577,  34  Atl.  128 — 
American  Saw  Co.  v.  First  Nat.  Bank,  60 
N.  J.  L.  419,  38  Atl.  662— Glldersleeve  v. 
Atkinson,  6  N.  M.  266,  27  Pac.  477— Can- 
delaria  v.  Atchison,  T.  ft  S.  F.  R.  Co.  6  N. 
M.  284,  27  Pac.  497— Swallow  v.  Bain,  7  N. 
M.  114,  32  Pac.  501 — United  States  v.  Gumm 
Bros.  9  N.  M.  616,  58  Pac.  398 — Schmidt 
V.  Brown,  80  Hun.  185,  30  N.  Y.  Supp.  68 
— McKelvey  v.  Twenty-Third  Street  R.  Co. 
5  Misc.  428,  26  N.  Y.  Supp.  711— Dwight 
V.  Germania  L.  Ins.  Co.  103  N.  Y.  360,  57 
Am.  Rep.  729,  8  N.  E.  654 — Neeley  v.  South- 
western Cotton  Seed  Oil  Co.  13  Okla.  362, 
64  L.R.A.  148.  75  Pac.  637 — Anderson  v. 
North  Pacific  Lumber  Co.  21  Or.  287,  28 
Pac.  5 — Joske  v.  Irvine,  91  Tex.  582,  44 
8.  W.  1059 — Reddon  v.  Union  P.  R.  Co.  5 
Utah,  355,  15  Pac.  262 — Pool  v.  Southern  P. 
Co.  20  Utah,  231,  58  Pac.  326 — Woodwine  v. 
Chesapeake  ft  O.  R.  Co.  (Manning  v.  Chesa- 
peake ft  O.  R.  Co.)  36  W.  Va.  340,  16  L. 
R.A.  276,  32  Am.  St.  Rep.  859,  15  S.  E. 
81 — Ketterman  v.  Dry  Fork  R.  Co.  48  W. 
Va.  613,  37  S.  E.  683. 

506.  Upon  the  question  of  negligence,  the 
court  may  withdraw  a  case  from  the  jury 
altogether,  and  direct  a  verdict,  where  the 
evidence  is  undisputed,  or  is  of  such  a  con- 
clusive character  that  the  court,  in  the  ex- 
ercise of  a  sound  judicial  discretion,  would 
be  compelled  to  set  aside  a  verdict  returned 
in  opposition  to  it.  Southern  P.  Co.  v.  Pool, 
160  U.  S.  438,  16   Sup.  Ct.  Rep.  338, 

40:485 
Cited  in  MacLeod  v.  Graven,  19  C.  C.  A.  623, 

43  U.    8.    App.    129,   73    Fed.    633— Sheehan 

V.    St.   Paul  ft  D.   R.   Co.   22   C.   C.   A.    124, 

46  U.   8.   App.  498,   76  Fed.  203 — Felton  v. 

V.    Splro,    24   C.   C.   A.   326,    47   U.    8.   App. 

402,  78  Fed.  580 — Patton  v.  Southern  R.  Co. 

27    C.    C.    A.    293,    42    U.    8.    App.    567,    8i! 

Fed.    985    (Dissenting   opininon) — Fitchburg 

R.  Co.  V.  Nichols,  29  C.  C.  A.  502,  50  U.   8. 

App.  297.  85  Fed.  947 — Western  Gas  Constr. 

Co.    V.    Danner,    38    C.    C.    A.    5.34,    97    Fed. 

889 — Marquardt  v.  Ball  Engine  Co.  58  C.  C 

A.  465,  122  B>d.  377 — Lauterer  v.  Manhattan 
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R.  Co.  63  C.  C.  A.  43,  128  Fed.  545—1 
Chicagc  &  N.  W.  R.  Co.  v.  Andrews,  64  C.  C. 
A.  408,  130  Fed.  74— Patlilo  v.  Allen-West 
Commission  Co.  65  C.  C.  A.  614,  131  Fed. 
686 — Chicago  G.  W.  R.  Co.  v.  Roddy,  65  C. 
C.  A.  471.  131  Fed.  713— Swift  &  Co.  v. 
Johnson,  1  L.R.A.(N.S.)  1169,  71  C.  C.  A. 
627,  138  Fed.  875 — Oleson  v.  Lake  Shore  & 
M.  S.  R.  Co.  143  Ind.  400,  42  N.  E.  736. 

b.  For  PlaintitT. 

Upon  evidence. 

507-509.  An  instruction  to  find  for  the 
plaintiiT  is  not  justified  unless  the  court  is 
satisfied  that  there  is  nothing  in  the  evi- 
dence, nor  any  fact  which  the  jury  might 
properly  infer  therefrom,  which  could  in  any 
way  prevent  his  recovery.  Ewing  v.  Burnet, 
11  Pet.  41,  9:  624 

Cited  In  Gray  r.  Belden,  3  ITla.   118 — Chabert 

V.  Russell,  100  Mich.  573,  67  N.  W.  902. 

510-611.  If  the  facts  in  favor  of  plaintiff 
are  clearly  established,  and  are  sufficient  and 
undisputed,  the  court  may  charge  the  jury 
to  find  for  plaintiff.  Orleans  v.  Piatt,  99 
U.  S.  676,  25:  404 

Central  Nat.  Bank  v.  Royal  Ins.  Co.  103  U. 
c   783  26:  459 

Hendrick  v.  Lindsay,  93  U.  S.  143,  23:  855 
Cited  in  Phoenix  Mut.  L.  Ins.  Co.  v.  Doster, 
106  U.  S.  32,  27  L.  ed.  66,  1  Sup.  Ct.  Rep. 
18— Montclalr  v.  Dana,  107  U.  S.  163,  27  L. 
ed.  436,  2l  Sup.  Ct.  Rep.  403 — Anderson  Coun- 
ty v.  Beal,  113  U.  S.  242,  28  L.  ed.  971,  5 
Sup.  Ct.  Rep.  433 — Robertson  ▼.  Edelhoff,  132 
TJ.  S.  626,  33  L.  ed.  481,  10  Sup.  Ct.  Rep. 
186 — Sparf  v.  United  States,  156  U.  S.  174, 
39  L,  ed.  386,  15  Sup.  Ct.  Rep.  273— Bank  of 
Sherman  y.  Apperson,  4  Fed.  28 — National 
Exch.  Bank  v.  White,  30  Fed.  415 — Seymour 
v.  Malcolm  McDonald  Lumber  Co.  7  C.  C. 
A.  508,  16  U.  S.  App.  245,  58  Fed.  962— 
Finney  v.  Northern  P.  R.  Co.  3  Dak.  283,  16 
N.  W.  500 — Somerville  v.  Knights  Templars 
&  M.  Life  Indemnity  Co.  11  App.  D.  C.  424 
— Rauber  v.  Sundback,  1  S.  D.  271,  46  N. 
W.  927 — Adams  County  Bank  v.  Hainllne, 
67  Mo.  App.  487 — Helena  Nat.  Bank  v. 
Rocky  Mountain  Teleg.  Co.  20  Mont.  394, 
63  Am.  St.  Rep.  628,  51  Pac.  829 — Grant 
Y.  Cropsey,  8  Neb.  200 — Garcia  v.  Candelaria, 
9  N.  M.  382,  54  Pac.  342— Phoenix  Mut. 
L.  Ins.  Co.  V.  Doster,  12  W.  N.  C.  259. 

512.  Where  the  plaintiff  shows  a  clear 
riglit  to  recover,  and  the  defendant  shows  no 
defense,  and  there  is  no  question  for  the 
jury,  the  court  may  instruct  the  jury  to  find 
for  the  plaintiff.  Macon  County  v.  Shores, 
97  U.  S.  272,  24:  889 
Seitz  v.  United  States    (Four  Packages  v. 

United  States)  97  U.  S.  404,  24:  1031 
Cited  in  National  Exch.  Bank  v.  White,  30 
Fed.  415 — Sullivan  v.  Colby,  18  C.  C.  A. 
198.  34  U.  S.  App.  432,  71  Fed.  466 — Howcn 
V.   District  of  Columbia,  2  App.   D.  C.   195. 

513.  The  circuit  court  may  direct  a  ver- 
dict for  the  plaintiff  upon  the  evidence, 
where  it  is  clear  that  he  is  entitled  to  re- 
covery. North  Pennsylvania  R.  Co.  v.  Com- 
mercial Nat.  Bank  of  Chicago,  123  U.  S. 
727,  8  Sup.  Ct.  Rep.  266,  31 :  287 
Cited  in  Robertson  v.  Edelhoff,  132  U.  S.  626, 

38  L.  ed.  481,  10  Sup.  Ct.  Rep.  186 — Dela- 
ware, L.  &  W.  R.  Co.  V.  Converse,  139  U. 
S.  472,  35  L.  ed.  215,  11  Sup.  Ct.  Rep.  569 


— W.  B.  Grimes  Dry  Goods  Co.  v.  Malcolm, 
164  U.  S.  492,  41  L.  ed.  527,  17  Sup.  Ct 
Rep.  158 — Monroe  v.  British  4  Foreign 
Marine  Ins.  Co.  8  C.  C  A.  289,  5  U.  S.  App. 
179,  52  Fed.  787— Northern  P.  B.  Co.  t. 
Sullivan,  8  C.  C.  A.  516,  10  U.  S.  App. 
473,  53  Fed.  222— United  States  v.  Sbap- 
leigh,  4  C.  C.  A.  249,  12  U.  S.  App.  26,  54 
Fed.  138 — Gowen  v.  Hariey,  6  C.  C.  A.  197, 
12  U.  8.  App.  574,  56  Fed.  080— North- 
western Fuel  Co.  T.  Danielson,  6  C.  C.  A. 
641,  12  U.  8.  App.  688,  57  Fed.  920- 
Minncapolls  v.  Lundin,  7  C.  C.  A.  348.  19 
U.  S.  App.  245,  58  Fed.  529 — Brady  t. 
United  Life  Inst.  Asso.  9  C.  C.  A.  254,  20 
U.  S.  App.  337,  60  Fed.  729 — Goodiandfr 
Mill  Co.  V.  Standard  Oil  Co.  27  L.R.A.  5S4. 
11  C.  C.  A.  254,  24  U.  8.  App.  7,  63  Fed. 
401 — Flint  &  P.  M.  R.  Co.  y.  Marine  Ins.  Co. 
71  Fed.  213 — Beatty  t.  Mutual  Reaerre 
Fund  Life  Asso.  21  C.  C.  A.  231,  44  U.  S. 
App.  527,  75  Fed.  68 — Chicago,  St.  P.  M. 
ft  O.  R.  Co.  y.  Belliwlth,  28  C.  C.  A.  362, 
55  U.  S.  App.  113,  83  Fed.  441— Chlcajro 
G.  W.  R.  Co.  T.  Price,  38  C.  C.  A.  243,  97 
Fed.  427— Railway  Officials  &  Employes' 
Accl.  Asso.  V.  Wilson,  40  C.  C.  A.  413,  lUO 
Fed.  370 — Ponder  y.  Jerome  HUl  Cotton 
Co.  40  C.  C.  A.  417,  100  Fed.  374— Clsrt 
y.  Zarnlko,  45  C  C.  A.  496,  106  Fed.  60»- 
Cudahy  Packing  Co.  y.  Marcan,  54  L.B.A. 
262,  45  C.  C.  A.  518,  106  Fed.  648— Brad; 
y.  Chicago  A  G.  W.  R.  Co.  57  Li.R.A.  716. 
52  C.  C.  A.  58,  114  Fed.  105 — Knapp  y.  Sioux 
Falls  Nat.  Bank,  5  Dak.  396,  40  N.  W.  5ii7 
— Greenwell  y.  Washington  liarket  Co.  il 
D.  C.  308 — Candelaria  y.  Atchison,  T.  ft 
S.  F.  R.  Co.  6  N.  M.  285,  27  Pac.  497- 
Swallow  y.  Bain,  7  N.  M.  115,  32  Pac.  501 
— United  States  y.  Gumm  Bros.  9  N.  M.  616, 
58  Pad  898 — Brown  y.  Oregon  Lumber  Ca 
24  Or.  817,  83  Pac.  557 — ^Burgess  y.  Silt 
Lake  City  R.  Co.  17  Utah,  411,  63  Ftc 
1013 — Pool  y.  Southern  P.  Co.  20  Utah,  231 

58  Pac.  326. 

514.  When  the  defendant  offers  no  testi- 
mony, the  court,  upon  concluding  that  tb« 
legal  effect  of  the  eyidenoe  warrants  it,  may 
direct  the  jury  to  find  a  verdict  for  plain- 
tiff. Arthur  v.  Morgan,  112  U.  S.  495,  5 
Sup.  a.  Rep.  241,  28:  825 
Cited  in  Anderson  County  y.  Beal,  113  U.  S. 

242,  28  L.  ed.  971,  5  Sup.  Ct.  Rep.  433— 
Robertson  y.  Edelhoff,  132  U.  8.  626,  33 
L.  ed.  481,  10  Sup.  Ct  Rep.  186— NaUooal 
Exch.  Bank  y.  White,  30  Fed.  415. 

515.  It  is  proper  for  the  circuit  court  to 
direct  a  verdict  for  the  plaintiff,  where 
there  is  no  question  of  fact  for  the  jury, 
and  where  the  defendant  does  not  ask  to 
go  to  the  jury.  Robertson  v.  Edelhoff,  133 
U.  S.  614,  10  Sup.  a.  Rep.  186,  33:477 
Cited  In  Gunther  v.  Liverpool  &  L.  ft  G.  Int.  Co. 

134  U.  S.  116,  33  L.  ed.  860,  10  Sup.  Ct.  Bep 
448— Stewart  y.  Sixth  Ave.  R.  Co.  45  Fed 
22 — Sigua  Iron  Co.  y.  Greene,  31  C.  C.  A.  iS^K 

59  U.  S.  App.  555,  88  Fed.  210. 

516.  Where  all  the  defenses  relied  on  ia 
an  action  involved  questions  of  law  only, 
and  the  court  correctly  decided  the  lfg*I 
propositions  in  favor  of  the  plaintiff,  it  ji 
not  error  to  instruct  the  jury  to  hring  ia 
a  verdict  for  the  plaintiff.  Anderson  County 
V.  Beal,  113  U.  S.  227,  5  Sup.  Ct  Rep.  433. 

a:966 

Cited  m  Schofleld  v.  Chicago.  U,  &  St.  P.  R.  Co, 
114  U.  S.  619,  29  L.  ed.  226,  5  Sup.  Ct  B«p. 
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1125— Marshall  y.  Hubbard,  117  U.  S.  419.  29 
L.  ed.  920,  6  Sup.  Ct.  Rep.  806 — Ferguson  v. 
Arthur,  117  U.  S.  490,  29  L.  ed.  982,  6  Sup. 
Ct.  Rep.  861 — North  PennsylvaDla  R.  Co.  v. 
CommercinI  Nat.  Bank,  123  U.  S.  733,  31  L. 
ed.  290,  8  Sup.  Ct.  Rep.  266 — Kane  v.  North- 
om  C.  R.  Co.  128  U.  S.  94,  32  L.  ed.  341.  9 
Sup.  Ct.  Rep.  16 — Robertson  v.  Edelhoff,  132 
IT.  S.  626,  33  L.  ed.  481,  10  Sup.  Ct.  Rrp.  186 
— Delaware.  L.  &  W.  R.  Co.  v.  Converse,  139 
U.  S.  472,  35  L.  ed.  215,  11  Sup.  Ct.  Rep.  509 
— Union  P.  R.  Co.  v.  McDonald,  152  U.  8. 
284.  38  L.  ed.  443,  14  Sup.  Ct.  Rep.  610— 
Southern  P.  Co.  v.  Pool,  160  U.  S.  441,  40  L. 
ed.  487,  16  Sup.  Ct.  Rep.  338 — Grimes  Dry 
Goods  Co.  V.  Malcolm,  164  U.  8.  492,  41  L. 
ed.  527,  17  Sup.  Ct.  Rep.  158 — Patton  v. 
Texas  &  P.  R.  Co.  179  U.  S.  660,  45  L.  ed. 
363,  21  Sup.  Ct.  Rep.  275 — District  of  Colum- 
bia V.  Moulton.  182  V,  S.  582,  45  L.  ed.  1241, 
21  Sup.  Ct.  Rep.  840 — Marande  v.  Texas  & 
P.  R.  Co.  184  U.  S.  191,  46  L.  ed.  495,  22 
Sup.  Ct.  Rep.  340 — An  y.  New  York,  L.  B.  St 
W.  R.  Co.  29  Fed.  83 — Northern  P.  R.  Co.  y. 
SulllTSn,  3  C.  C.  A.  516.  10  U.  S.  App.  473, 
53  Fed.  222 — Northwestern  Fuel  Co.  v.  Dan- 
ielson,  6  C.  C.  A.  640,  12  U.  S.  App.  688,  57 
Fed.  920— Sullivan  v.  Colby,  18  C.  C.  A. 
198,  34  U.  S.  App.  432,  71  Fed.  466— Sigua 
Iron  Co.  v.  Greene,  31  C.  C.  A.  480,  59  U.  S. 
App.  555,  88  Fed.  210 — Smyth  y.  New  Or- 
leans Canal  &  Bkg.  Co.  35  C.  C.  A.  675,  93 
Fed.  927 — Greenwell  v.  Washington  Market 
Co.  21  D.  C.  308 — Candelarla  v.  Atchison,  T. 
&  S.  F.  R.  Co.  6  N.  M.  285.  27  Pac.  497— 
Pool  y.  Southern  P.  Co.  20  Utah,  231,  58  Pac. 
326 — Ketterman  v.  Dry  Fork  R.  Co.  48  W. 
Va.  613,  37  S.  B.  683. 

517.  A  peremptory  instruction  for  the 
plaintiff  is  proper  wheVe,  giving  tiie  defend- 
ant the  benefit  of  every  inference  that  could 
have  been  fairly  drawn  from  the  evidence, 
written  or  oral,  it  is  insufficient  to  author- 
ize a  verdict  in  his  favor.  Marshall  v. 
Hubbard,  117  U.  S.  415,  6  Sup.  Ct.  Rep.  806. 

29:  919 
Cited  in  Robertson  v.  Edelhoff,  132  U.  S.  626, 
33  L.  ed.  481,  10  Sup.  Ct.  Rep.  186 — Smith 
v.  United  States,  151  U.  S.  65,  38  L.  ed.  70, 
14  Sup.  Ct.  Rep.  234 — Sparf  v.  United  States, 
156  U.  S.  101.  39  L.  ed.  361,  15  Sup.  Ct.  Rep. 
273 — Rosen  v.  United  States,  161  U.  S.  43, 
40  L.  ed.  610,  16  Sup.  Ct.  Rep.  434 — ^Au  v. 
New  York,  L.  E.  &  W.  R.  Co.  29  Fed.  83 — 
Dwyer  v.  St.  Louis  &  8.  F.  R.  Co.  52  Fed. 
88 — Colorado  Cent.  Consol.  Mln.  Co.  v.  Turck, 
4  C.  C.  A.  318,  12  U.  S.  App.  85,  54  Fed.  266 
— Southern  P.  Co.  v.  Johnson,  16  C.  C.  A. 
323.  44  U.  S.  App.  1,  69  Fed.  566— Sullivan 
v.  Colby,  18  C.  C.  A.  198,  34  U.  S.  App.  432, 
71  Fed.  466 — Travelers'  Ins.  Co.  v.  Ran- 
dolph, 24  C.  C.  A.  311,  47  U.  S.  App.  260,  78 
Fed.  760 — United  States  v.  Kuhl,  85  Fed. 
627 — Knapp  v.  Slouz  Falls  Nat.  Bank,  5  Dak. 
396,  40  N.  W.  587— Marshall  v.  Harney  Peak 
Tin  Mln.  &  Mill.  Mfg.  Co.  1  S.  D.  357,  47  N. 
W.  290. 

518.  Where  there  is  fair  ground  for  con- 
troversy under  the  evidence  whether  ordi- 
nary care  and  diligence  have  been  exercised 
in  the  premises,  by  the  defendant,  it  is 
not  proper  to  direct  a  verdict  for  plaintiffs. 
Leather  Mfrs.  Nat  Bank  v.  Morgan,  117 
U.  S.  96.  6  Sup.  Ct.  Rep.  657,  29:  811 
Cited  In  Southern  P.  Co.  v.  Burke,  9  C.  C.  A. 

240.  23  U.  S.  App.  1,  60  Fed.  715. 

519.  A  charge  directing  the  jury  to  find 
for  the  plaintiff  in  an  action  to  recover  the 


amount  of  town  bonds  held  by  him  is  cor- 
rect, where  the  defendant,  to  sustain  his 
allegation  that  the  bonds  were  fraudulently 
issued  and  belonged  to  two  others  than  the 
plaintiff,  who  was  only  the  nominal  owner, 
called,  as  hva  only  witness,  the  plaintiff,  who 
testified  that  he  had  purchased  them  in 
good  faith  of  a  third  party,  giving  his  notes 
on  time  in  payment,  that  he  had  no  knowl- 
edge, or  information,  or  reason  to  believe, 
that  they  were  not  valid,  and  that,  although 
they  had  never  been  in  his  possession,  they 
were  subject  to  his  order  under  a  bill  of 
sale  signed  by  his  vendor,  as  the  agent 
of  one  of  the  two  alleged  owners.  Grand 
Chute  v.  Winegar,   15  Wall.   355,     21:170 

520.  Where  the  evidence  is  contradictory 
as  to  whether  defendant  agreed  to  accept 
a  lease  unless  it  was  signed  by  a  certain 
third  person,  although  it  was  signed  by 
the  lessor,  defendant,  and  a  different  third 
person,  it  was  not  error  to  refuse  the  in- 
struction that  the  jury,  upon  the  evidence, 
should  find  for  the  plaintiff  for  rent  due. 
Wadsworth  v.  Warren,  12  Wall.  307, 

20:402 

521.  [Plaintiff's  right  to  water  for  his 
meadow  being  proved,  a  writing  was  filed 
for  him,  agreeing  to  release  all  damages 
found  by  the  verdict  for  the  obstruction  to 
the  water  course,  if  defendant  would  exe- 
cute a  deed  securing  to  him  his  said  right; 
and  the  court  thereupon  advised  the  jury  to 
find  the  full  value  of  the  meadow  as  dama- 
ges.   Anonymous  (Pa.  Sup.  Ct.)  4  Dall.  147, 

1 :  778] 

522.  It  is  proper  to  refuse  to  instruct  the 
jury  that  plaintiff  in  ejectment  is  entitled 
to  recover,  when,  from  the  evidence,  the 
jury  might  have  presumed  a  release,  a  con- 
veyance, or  abandonment  of  the  claim  or 
right  under  an  elder  title  never  as.serted, 
in  favor  of  a  possession  as  strictly,  per- 
fectly, and  exclusively  enjoyed  during  a 
period  of  thirty  years,  as  any  could  be,  of 
a  lot  not  inclosed  or  built  on,  or  as  the 
situation  of  the  lot  would  admit.  Ewin?  v. 
Burnet,  11  Pet.  41,  9:  624 
Cited  In  Gage  v.  Eddy.  179  111.  508,  53  N.  K. 

1008. 

523.  Where,  in  an  action  for  false  arrest, 
it  is  shown  that  the  arrest  was  illegal,  a 
direction  of  a  verdict  for  plaintiff  will  be 
sustained.  West  v.  Cabell,  153  U.  S.  78,  14 
Sup.  Ct.  Rep.  752,  38:  643 
Cited  In  Kamer  v.  Stump,  12  Tex.  Civ.  App. 

463,   34  S.  W.  656. 

c.  Far  Defendant. 

523a.  A  request,  made  by  defendant  and 
granted  by  the  court,  to  instruct  the  jury, 
at  the  close  of  plaintiff's  evidence,  "that,  If 
the  evidence  is  believed  by  the  jury  to  be 
true,  the  plaintiff  is  not  entitled  to  recover." 
is  to  be  tested  by  the  same  rule  as  a  demur- 
rer to  evidence.  Parks  v.  Ross,  11  How. 
362.  13: 730 

Cited  In  Richardson  v.  Boston.  19  How.  269.  15 
L.  ed.  642— Merchants'  Nat.  Hank  v.  State 
Nat.   Bank.   10  Wall.  655,  19  L.  ed.    1022— 
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Meroantllp  Mut.  Ins.  Co.  y.  Folsom,  18  Wall. 
2.*>1.  21  L.  ed.  883 — PleaRants  v.  Fant,  22 
Wall.  121,  22  L.  ed.  783— Marlon  County  v. 
Clark,  04  U.  S.  284,  24  L.  ed.  02— New  York 
C.  &  n.  R.  R.  Co.  V.  Fraloff,  100  U.  S.  27,  25 
L.  rd.  533 — The  Connemara  (Sinclair  v.  Coop- 
er) 108  U.  S.  360,  27  L.  ed.  754,  2  Sup.  Ct. 
Rep.   754— Carter  v.   Carual,   112  U.  S.  484, 

28  L.  ed.  822,  5  Sup.  Ct.  Rep.  28 — ^Merrick  v. 
OlddlDj^  (Morris  v.  Glddlngs)  115  U.  S.  305, 

29  L.  ed.  404,  6  Sup.  Ct.  Rep.  65 — Cougbran 
V.  Blsrelow,  164  U.  S.  307.  41  L.  ed.  444,  17 
Sup.  Ct.  Rep.  117 — Merchants'  Nat.  Bank  v. 
State  Nat.  Bank,  3  CllflT.  206,  Fed.  Cas.  No. 
9,449 — Hathaway  r.  East  Tennessee,  V.  &  G. 
R.  Co.  29  li'ed.  491— Ilennlng  v.  Western  U. 
Telep.  Co.  43  Fed.  134— Southern  P.  Co.  v. 
Burke,  9  C.  C.  A.  240,  23  U.  S.  App.  1,  60 
Fed.  715 — Flint  &  P.  M.  R.  Co.  v.  Marine  Ins. 
To.  71  Fed.  21:J — St.  Louis  &  S.  F.  R.  Co.  v. 
Whittle,  20  C.  C.  A.  212,  40  U.  S.  App.  23. 
74  Fed  312— Mt  Adams  &  E.  P.  Inclined  R. 
Co.  V.  Lowery.  20  C.  C.  A.  601,  43  U.  S.  App. 
408,  74  Fed.  4C8— Patton  v.  Southern  R.  Co. 

27  C.  C.  A.  294,  42  U.  S.  App.  567,  82  Fed. 
986- Marshall  v.  Harney  Peak  Tin  MIn.  Mill. 
&  Mfg.  Co.  1  S.  D.  355.  47  N.  W.  290— Wels 
▼.  Madison,  75  Ind.  254.  89  Am.  Rep.  135 — 
Faris  ▼.  Hoberg,  134  Ind.  273,  39  Am.  St. 
Rep.  261.  33  N.  E.  1028 — Meyer  v.  Manhat- 
tan L.  Ins.  Co.  144  Ind.  447,  43  N.  E.  448— 
Meyer  v.  Houck,  86  Iowa,  325.  52  N.  W.  235 
— Heath  v.  Jaqulth,  68  Me.  436 — Fay  v.  Al- 
liance Ins.  Co.  16  Gray,  461 — Nolan  v.  Shlc- 
kle.  3  Mo.  App.  310 — State  ex  rel.  Griswold 
V.  Thayer,  5  Mo.  App.  423 — Walrath  v.  State, 
8  Neb.  90 — Paine  t.  Grand  Trunk  R.  Co.  58 
N.  H.  614. 

On  opening  statement. 

523b.  The  trial  court  may  direct  a  ver- 
dict for  the  defendant  upon  the  opening 
statement  of  counsel  for  the  plaintiff,  \vhen 
such  statement  is  full,  exact,  and  explicit. 
Liverpool  X.  Y.  &  P.  S.  S.  Co.  v.  Commis- 
sioners of  Emigration,  113  U.  S.  33,  5  Sup. 
Ct.  Rep.  352,  28:  899 

Cited  in   United   States   ▼.  Dietrich,   126   Fed. 

678 — Pratt  ▼.  Conway,  148  Mo.  299,  71  Am. 

St.  Rep.  602,  49  S.  W.  1028. 

523c.  The  trial  court  may  direct  a  verdict 
for  the  defendant  upon  the  opening  state- 
ment of  the  plaintiff's  counsel,  stating  facts 
fatal  to  the  action.  A  nonsuit  would  prop- 
erly be  ordered  in  a  court  which  had  power 
to  grant  involuntary  nonsuits.  Oscanyan 
V.  Winchester  Repeating  Arms  Co,  103  U. 
S.  261,  26:  539 

Cited  In  Stewart  ▼.  Lansing,  104  U.  S.  512,  26 

L.     ed.     869 — Liverpool,     N.     Y.     &     P.     S. 

S.   Co.   V.    Emigration  Comrs.  113  U.   S.   37, 

28  L.  ed.  900,  5  Sup.  Ct.  Rep.  352— Central 
Transp.  Co.  v.  Pullman's  Palace  Car  Co.  139 
V.  S.  39,  35  L.  ed.  61,  11  Sup.  Ct.  Rep.  478— 
Butler  V.  National  Home  for  Disabled  Volun- 
teer Soldiers,  144  U.  S.  71.  36  L.  ed.  351,  12 
Sup.  Ct.  Rep.  581 — Coughran  v.  BIgelow,  164 
U.  S.  307.  41  L.  ed.  446,  17  Sup.  Ct.  Rep.  107 
— Gunther  ▼.  Liverpool  &  L.  &  G.  Ins.  Co.  34 
Fed.  501 — Ramsay  v.  Ryerson.  40  Fed.  745 — 
Cartcr-Crume  Co.  v.  Peurrung,  30  C.  C.  A. 
176,  58  U.  S.  App.  388,  86  Fed.  440— Tomp- 
kins V.  Knut,  94  Fed.  957 — Lyman  v.  Kan- 
sas City  &  A.  R.  Co.  101  Fed.  639— United 
States  V.  Dietrich,  126  Fed.  678 — Jones  v. 
Baltimore  &  P.  R.  Co.  5  Mackey,  10 — Mar- 
tin  Emerlch  Outfitting  Co.  v.  Slegel,  108  111. 
App.  367 — Zumpfe  v.  Gentry,  153  Ind.  227, 
64     N.  E.  805 — Missouri,  K.  &  T.  R.  Co.  v. 


Bowles,  1  Ind.  Terr.  261,  40  8.  W.  899— 
Llndley  v.  Atchison,  T.  &  8.  F.  R.  Co.  47 
Kan.  433,  28  Pac.  201 — State  v  Nleld,  4 
Kan.  App.  630,  45  Pac.  623 — Accetta  v.  Znpa. 
54  App.  Dlv.  35,  <56  N.  J.  Supp.  303 — Dud- 
ham  v.  Hastings  Pav.  Co.  56  App.  Dlv.  24S. 
67  N.  Y.  Supp.  032 — Kerrigan  v.  Backus,  69 
App.  Dlv.  331,  74  N.  Y.  Supp.  906 — Drake  t. 
Slebold,  81  Ilun,  183,  30  N.  Y.  Supp.  697— 
Wllking  v.  Rlchter,  25  Misc.  736,  55  N.  Y. 
Supp.  582 — Cansler  v.  Penland,  125  N.  C. 
580,  48  L.R.A.  442.  34  S.  E.  683 — Carney  t. 
Dunlway,  35  Or.  134,  57  Pac.  192 — ^Reed  t. 
Johnson,  27  Wash.  55,  57  L.R.A.  409,  07  Pac. 
381 — Delts  V.  Providence  Washington  Ins.  Co 
31  W.  Va.  854.  13  Am.  St.  Rep.  909,  8  S.  R 
616 — Chippewa  Valley  &  S.  R.  Co.  v.  Chlci- 
go,  St.  P.  M.  &  O.  R.  Co.  76  Wis.  247,  6  L.R- 
A.  608,  44  N.   W.   17. 

Right  of  plaintiff  to   opinion  of  Jury. 

524.  It  is  proper  to  direct  a  verdict  for 
the  defendant  only  when  it  is  entirely  clear 
that  the  plaintiff '  cannot  recover.  Klein  v. 
Russell,  19  WalL  433,  22:116 
Cited  In  Fourth  Nat  Bank  v.  Francklyn,  120  U. 

S.  751,  30  L.  ed.  827,  7  Sup.  Ct.  Rep.  757— 
Pullman's  Palace  Car  Co.  v.  Central  Traasp. 
Co.  139  U.  S.  63,  35  L.  ed.  69.  11  Sup.  O. 
I  Rep.  489 — Ignited  States  v.  Babcock,  3  Dili. 
580,  Fed.  Cas.  No.  14,486 — Henning  v.  Wesi 
em  U.  Teleg.  Co.  43  Fed.  134  note — Deavpn« 
V.  Spencer,  17  C.  C.  A.  216.  25  U.  S.  Api>. 
411,  70  Fed.  481. 

525.  Where  there  is  evidence  for  the  plain- 
tiff sufficient  to  go  to  th>  lury,  it  is  error 
to  direct  a  verdict  for  the  (ic*fendant.  Hum- 
iston  use  of  Norton  v.  Wood,  124  U.  S.  12. 
8  Sup.  Ct.  Rep.  347,  31:354 
Cited  in  Beatty  v.  Mutual  Reserve  Fund  Lif^ 

Asso.  21  C.  C.  A.  231,  44  U.  S.  App.  527.  7.'« 
Fed.  68 — Overw'elght-Counterba lance  EleTtior 
Co.  v.  Improved  Order,  Red  Men's  Hall  A^so 
36  C.  C.  A.  128,  94  Fed.  158. 

526-27.  Where  the  testimony  present* 
matters  of  fact  vital  to  the  controversy,  up- 
on which  the  plaintiff  has  the  right  to  the 
opinion  of  the  jury,  it  is  error  for  the  court 
to  withdraw  the  case  from  the  jury  and 
direct  a  verdict  for  defendant.  Kus.«cell  v. 
Post,  138  U.  S.  425,  11  Sup.  Ct.  Rep.  3S3. 

34: 1009 
Cited  In  Beatty  v.  Mutual  Reserve  Fund  IJff 

Asso,  21  C.  C.  A.  231,  44  U.  S.  App.  527.  7r> 

Fed.  68. 

528.  Where  the-  case  is  one  clearly  for  tb^- 
consideration  and  determination  of  the  jury 
it  is  not  error  for  the  trial  court  to  refn^e 
to  direct  a  verdict  for  defendant.  Pennsvl 
vania  R.  Co.  v.  Green,  140  U.  S.  49,  11  Sup. 
a.  Rep.  650,  35:  339 
Hedden  v.  Iselin,  142  U.  S.  676,  12  Sup,  Ct. 

Rep.  330,  35: 1155 

529.  In  an  action  for  money  fraudulent!} 
demanded  and  received,  where  there  wa? 
evidence  tending  to  establish  the  isnue^  ixi 
plaintiff's  part,  it  is  error  for  the  trial  court 
to  take  the  case  away  from  the  jurv.  Unit- 
ed States  v.  Chidester,  140  U.  S.  49.  11  Sup. 
Ct.  Rep.  650,  35:  339 

530.  It  is  not  proper  for  the  court  to  in- 
struct the  jury  "that  upon  the  whole  e^y 
dence  the  plaintiff  ou.!;ht  not  to  recover,"  if 
any  possible  construction  of  the  testimoof 
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would  support  the  action.  Bank  of  Wash- 
ington V.  Triplett,  1  Pet.  25,  7:  37 
Cited  in   Weigh tman  ▼.   Washington,  1    Black, 

49,   17  L.  ed.  67— Perry  v.   Clarke,  6  How. 

(Miss.)  500. 

531.  Where  the  evidence  adduced  by  the 
plaintiff,  if  uncontradicted,  warranted  the 
jurj'  in  finding  a  verdict  in  his  favor,  and 
defendant's  evidence  did  not  make  out  an 
indisputable  case,  a  refusal  to  direct  a  ver- 
dict for  defendant  was  not  erroneous.  Lin- 
coln v.  Power,  151  U.  S.  436,  14  Sup.  Ct. 
Rep.  387,  38:  224 
Cited  in  Great  Northern  R.  Co.  v.  McLaughlin, 

17  C.  C.  A.  337,  44  U.  S.  App.  189,  70  Fed. 
676 — Beatty  v.  Mutual  Reserve  Fund  Life 
Asso.  21  C.  C.  A.  231,  44  U.  S.  App.  527,  75 
Fed.  68. 

532.  The  court  need  not  direct  the  jury 
to  find  for  a  street  railway  company,  in 
an  action  to  recover  damages  for  the  in- 
juries sustained  by  a  passenger  in  alight- 
ing from  one  of  its  cars,  where  there  was 
evidence  on  behalf  of  the  plaintiff  of  a  sub- 
stantial character,  bearing  upon  the  general 
issue  as  to  the  carrier's  negligence.  City 
&  Suburban  R.  Co.  v.  Svedborg,  194  U.  S. 
201,  24  Sup.  Ct.  Rep.  656,  48:  935 

533.  If,  upon  any  construction  which  the 
jury  is  authorized  to  put  upon  the  evidence, 
or  by  any  inference  tney  are  authorized  to 
draw  from  it,  the  conclusion  of  contributory 
negligence  can  be  justified,  the  defendant 
is  not  entitled  to  an  order  directing  a  ver- 
dict in  his  favor.  Sioux  City  &  P.  R.  Co. 
»'.  Stout,  17  Wall.  657,  21 :  745 
Cited  in  Beatty  v.  Mutual  Reserve  Fund  Life 

Asso.  21  C.  C.  A.  231,  44  U.  S.  App.  527,  75 
Fed.  68 — Hocking  v.  Hamilton,  59  C.  C.  A. 
46,  122  Fed.  420 — South  Bend  Toy  Mfg.  Co. 
v.  Dakota  F.  &  M.  Ins.  Co.  2  S.  D.  30,  48  N. 
W.  310— Udell  V.  Citizens  Street  R.  Co.  152 
Ind.  516,  71  Am.  St.  Rep.  336,  52  S.  W.  799 
— Sun  Fire  Office  v.  Ermentrout,  11  Pa.  Co. 
Ct.  22 — Com.  V.  CoRtello,  1  Pa.  Dist.  R.  748 — 
Sun  Fire  Office  v.  Ermentrout,  2  Pa.  Dist.  R. 
78. 

534.  In  ail  action  upon  a  life  insurance 
policy,  where  the  defense  was  that  the  an- 
swers of  the  assured  to  certain  interroga- 
tories contained  in  the  application  for  in- 
surance were  untrue,  and  the  evidence  as 
to  the  truth  of  the  statements  in  the  ap- 
plication is  conflicting  or  doubtful,  it  must 
be  submitted  to  the  jury,  and  the  court 
cannot  direct  a  verdict  for  the  defendant. 
Moulor  V.  American  L.  Ins,  Co.  101  XJ.  S. 
708,  25: 1077 
Cited  in  Henning  v.  Western  U.  Teleg.  Co.  43 

Fed.  134 — Beatty  v.  Mutual  Reserve  Fund 
Life  Asso.  21  C.  C.  A.  231,  44  U.  S.  App. 
527,  75  Fed.  68 — Fidelity  Mut.  Life  Asso.  v. 
Miller,  34  C.  C.  A.  223,  63  U.  S.  App.  717, 
02  Fed.  75. 

535.  Where  an  action  was  brought 
against  a  person  for  making  false  repre- 
sentations of  the  pecuniary  condition  of  a 
certain  party,  whereby  the  plaintiff  had 
been  induced  to  sell  goods  upon  credit,  and 
had  incurred  loss,  evidence  conducing  to 
show  that  the  statements  of  the  defendant » 


were  false  oufi'ht  to  have  been  allowed  to  go 
to  the  jury,    lasigi  v.  Brown,  17  How.  183, 

15:  208 

died  m  Barreda  v.  Silsbee,  21  How.  168,  16  L. 

ed.  98 — West  v.  Smith,  101  U.  S.  270.  25  L. 

ed.   812 — State   v.   Patterson,    68   Me.   476 — 

Sheehy  v.  Duffy,  89  Wis.  17,  61  N.  W.  295. 

536.  In  an  action  to  recover  for  fraud  of 
defendant  by  which  assets  of  a  trust  com- 
pany were  abstracted  and  lost,  evidence 
which  tends  to  show  that  defendant  knew 
that  a  scheme  existed  by  which  the  funds 
of  the  company  were  to  be  withdrawn 
wrongfully  from  its  control,  and  that  he 
lent  his  aid  thereto  for  large  consideration, 
is  sufficient  to  require  the  submission  of  the 
case  to  the  jury,  although  the  exact  nature 
and  full  details  of  the  scheme  were  not  com- 
municated to  him.  Russell  v.  Post,  138  U. 
S.  425,  11  Sup.  Ct.  Rep.  353,  34:  1009 

537.  A  request  to  charge  is  rightly  re- 
fused which  requests  the  court  to  disre- 
gard the  proofs  and  to  instruct  a  verdict  for 
aefendant  upon  a  contested  question  of 
fact.  White  v.  Van  Horn,  159  U.  S.  3,  15 
Sup.   Ct.    Rep.    1027,  40:  55 

Where  evidence  entirely  lacking. 

538.  Where  there  is  no  evidence  to  sus- 
tain the  action,  or  one  of  its  essential  ele- 
ments, the  court  is  bound  so  to  instruct  the 
jury.  Weigh  tman  v.  Washington,  1  Black, 
39,  17: 52 

539.  Where  the  burden  of  proof  is  on  the 
plaintiff,  and  the  only  direct  evidence  is 
to  the  contrary,  the  judge  may  properly  di- 
rect the  jury  to  find  for  the  defendant. 
Herbert  v.  Butler,  97  U.  S.  319,  24:  958 
Cited  in  Randall  v.  Baltimore  &  O.  R.  Co.  100 

U.   S.  482,   27  L.  ed.   1005,   3  Sup.   Ct.   Rep. 
322 — ^Anderson  County  v.  Beal,  113  U.  S.  241, 

28  L.  ed.  971,  5  Sup.  Ct.  Rep.  433— Schofleld 
V.  Chicago.  M.  &  St.  P.  R.  Co.  114  U.  S.  619, 

29  L  ed.  225.  5  Sup  Ct.  Rep.  1125 — Fergu- 
son V.  Arthur.  117  U.  S.  490,  29  L.  ed.  982, 
6  Sup.  Ct.  Rep.  861 — C.  A.  Treat  Mfg.  Co.  v. 
Standard  Steel  &  I.  Co.  157  U.  S.  675,  39  L. 
ed.  854,  15  Sup.  Ct.  Rep.  718 — District  of 
Columbia  v.  Moulton,  182  U.  S.  582,  45  L. 
ed.  1241,  21  Sup.  Ct.  Rep.  840— Bajtley  v. 
Ceveland  Rolling  Mill.  Co.  22  Biatchf.  342, 
21  Fed.  161 — Franklin  Brass  Co.  v.  Phoenix 
Assur.  Co.  13  C.  C.  A.  127,  25  U.  S.  App.  119, 
65  Fed.  776 — Southern  P.  Co.  v.  Johnson, 
16  C.  C.  A.  323,  44  U,  S.  App.  1,  69  Fed. 
565 — Beatty  v.  Mutual  Reserve  Fund  Life 
Asso.  21  C.  C.  A.  231,  44  U.  S.  App.  527,  75 
Fed.  68 — Patton  v.  Southern  R.  Co.  27  C.  C. 
A.  293,  42  U.  S.  App.  567,  82  Fed.  985— 
Smyth  V.  New  Orleans  Canal  &  Bkg.  Co.  35 
C.  C.  A.  675,  93  Fed.  927 — Ragsdaie  v.  South- 
ern R.  Co.  121  Fed.  925— Chicago  &  N.  W.  U. 
Co,  V.  Andrews,  64  C.  C.  A.  408.  130  Frd. 
74 — Territory  v.  Stone.  2  Dak.  109,  4  N.  W. 
097 — First  Nat.  Bank  v.  Comfort,  4  Dak. 
172,  28  N.  W.  85.5 — Bartelott  v.  Internation- 
al Bank,  119  III.  270,  9  N.  E.  808— Conimei- 
clal  Ins.  Co.  v^  SCammon,  123  111.  605,  14  N. 
E.  .666 — Brooks  v.  Old  Colony  R.  Co.  108 
Mass.  167,  46  N.  B.  566 — Candelarla  v.  At 
chlBon,  T.  &  S.  F.  R.  Co.  6  N.  M.  284,  27 
Pac.  497 — United  States  v.  Gumm  Bros.  r. 
N.  M.  616.  58  Pac.  308— Chaddick  v.  Lind- 
say, 5  Okla.  627,  49  Pac.  940 — Ketterman 
V.  Dry  Fork  R.  Co.  48  W.  Va.  613,  37  S.  E. 
683. 
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540.  The  direction  of  a  verdict  for  the 
defendant  in  a  negligence  action  is  proper 
where  there  is  no  negligence  on  the  part  of 
the  defendant,  and  contributory  negligence 
on  the  part  of  the  plaintiff.  Aerkfetz  v. 
Humphreys,  145  U.  S.  418,  12  Sup.  Ct.  Rep. 
835.  36:758 
Cited  in  Elliott  v.  Chicago,  M.  &  St.  P.  R.  Co. 

150  U.  S.  246,  37  L.  ed.  1070,  14  Sup.  Ct. 
Rep.  85 — Patten  v.  Texas  &  P.  R.  Co.  179  U. 
S.  660.  45  L.  ed.  363,  21  Sup.  Ct  Rep.  275— 
Marande  v.  Texas  &  P.  R.  Co.  184  U.  S.  191, 

46  L.  ed.  496,  22  Sup.  Ct.  Rep.  340 — Gowen 
V.  Harley,  6  C.  C.  A.  198,  12  U.  S.  App.  574, 
56  Fed.  982 — Missouri  P.  R.  Co.  v.  Moseley,  6 
C.  C.  A.  643,  12  U.  S.  App.  601,  57  Fed.  923 
— New  Orleans  &  N.  B,  R.  Co.  v.  Thomas,  9 
C.  C.  A.  32,  23  U.  S.  App.  37,  60  Fed.  382— 
Southern  P.  Co.  v.  Johnson,  16  C.  C.  A.  323, 
44  U.  S.  App.  1,  69  Fed.  566 — Reynolds  v. 
Great  Northern  R.  Co.  29  L.R.A.  697,  16  C. 
C.  A.  438.  32  U.  S.  App.  577,  69  Fed.  810— 
Pyle  V.  Claris,  75  Fed.  646— Pyle  v.  Clark,  25 
C.  C.  A.  102,  49  U.  S.  App.  260,  79  Fed.  747— 
Claus  V.  Northern  S.  S.  Co.  32  C.  C.  A.  283, 
60  U.  S.  App.  716,  89  Fed.  647— Detroit 
Crude-Oil  Co.  v.  Grable,  36  C.  C.  A.  103,  94 
Fed.  82— Chicago,  St.  P.  M.  &  O.  R.  Co.  v. 
Rossow,  54  C.  C.  A.  315,  117  Fed.  493— 
Warner  ▼.  Baltimore  &  O.  R.  Co.  7  App.  D.  C. 
87 — Werk  v.  Illinois  Steel  Co.  154  III.  432, 
40  N.  E.  442— Werk  ▼.  Illinois  Steel  Co.  64 
111.  App.  309 — Dolphin  ▼.  New  York,  N.  H,  ft 
H.  R.  Co.  182  Mass.  611.  65  N.  E.  820— 
Lewis  V.  Prlen,  98  Wis.  90,  73  N.  W.  654. 

541.  When,  conceding  to  all  the  evidence 
offered  the  greatest  probative  force  which, 
according  to  the  law  of  evidence,  it  is 
fairly  entitled  to,  it  is  clearly  insufficient 
to  justify  a  verdict  for  plaintiff,  it  is 
proper  for  the  court  to  direct  a  verdict 
for  defendant.  Pleasants  v.  Fant,  22  Wall. 
116,  22: 780 
Cited  in  Baltimore  &  P.  R.  Co.  v.  Jones,  96  U. 

S.  443,  24  L.  ed.  508 — New  York  C.  &  H.  R. 
R.  Co.  V.  Fraloff,  100  U.  S.  27,  26  L.  ed. 
533 — Carter  v.  Canisi,  112  U.  S.  484,  28  L. 
ed.  822,  6  Sup.  Ct.  Rep.  281 — ^Marshall  v. 
Hubbard,  117  U.  S.  410,  29  L.  ed.  920,  6  Sup. 
Ct.  Rep.  806 — Ferguson  v.  Arthur,  117  U.  S. 
490,  29  L.  ed.  982,  6  Sup.  Ct.  Rep.  861 — 
Smith  v.  United  States,  151  U.  S.  55.  38  L. 
ed.  70,  14  Sup.  Ct.  Rep.  234 — Texas  &  P.  R. 
Co.  V.  Gentry,  163  U.  S.  365,  41  L.  ed.  192, 
16  Sup.  Ct  Rep.  1104 — Re  Seeley,  Fed.  Cas. 
No.  12,628 — Schofield  v.  Chicago,  M.  &  St. 
p.  R.  Co.  2  McCrary,  269 — Singer  Mfg.  Co. 
v.  Hester,  2  McCrary,  421,  6  Fed.  807 — 
Franklin  Brass  Co.  v.  Phoenix  Assur.  Co. 
13  C.  C.  A.  127,  25  U.  S.  App.  119,  66  Fed. 
776 — Spiro  V.  Felton,  73  Fed.  93 — Pitts- 
burgh &  W.  R.  Co.  ▼.  Thompson,  27  C.  C.  A. 
337,  64  U.  S.  App.  222,  82  Fed.  725 — Chap- 
man v.  Yellow  Poplar  Lumber  Co.  32  C.  C.  A. 
404,  61  U.  S.  App.  499,  89  Fed.  905 — Sprague 
V.  Southern  R.  Co.  34  C.  C.  A.  211,  63  U.  S. 
App.  711,  92  Fed.  63 — Gassman  v.  Jarvis,  94 
Fed.  604 — Chicago  ft  N.  W.  R.  Co.  v.  An- 
drews, 64  C.  C.  A.  408,  180  Fed.  74— Finney 
▼.  Northern  P.  R.  Co.  3  Dak.  284,  16  N.  W. 
500 — First  Nat.  Bank  ▼.  Comfort,  4  Dak. 
172,  28  N.  W.  855 — Knapp  v.  Sioux  Falls 
Nat.  Bank,  6  Dak.  395,  40  N.  W.  587 — Long- 
ley  V.  Daly,  1  S.  D.  261.  46  N.  W.  247— 
Peet  V.  Dakota  F.  &  M.  Ins.  Co.  1  8.  D.  467, 

47  N.  W.  532— Re  McLane,  21  D.  C.  669— 
Hardy  v.  Wise,  6  App.  D.  C.  Ill — Somcrville 
V.  Knights  Templars  &  M.  Life  Indemnity 
Asso.   11   App.    D.   C.   424 — Purcell   v.   Eng- 


lish,  86  Ind.  35,  44  Am.  Rep.  255 — Chicsfo, 
R.  I.  ft  P.  R.  Co.  V.  Pounds,  1  Ind.  Terr.  62, 
35  S.  W.  249 — Chicago,  R.  I.  ft  P.  R.  Co.  t. 
Driggers,  1  Ind.  Terr.  423,  45  S.  W.  124— 
Powell  V.  Missouri  P.  R.  Co.  76  Mo.  84— 
Alexander  v.  Tennessee  ft  L.  C.  Gold  &  & 
Mln.  Co.  3  N.  M.  268,  3  Pac.  735 — Chaves  r, 
Chaves,  3  N.  M.  304,  5  Pac.  331 — Kirchner  ▼. 
Laughlln,  4  N.  M.  393.  23  Pac.  175— City 
Nat.  Bank  v.  Hickox.  5  N.  M.  33.  16  Pac.  912 
— Candelarla  v.  Atchison,  T.  ft  S.  F.  R.  Co.  6 
N.  M.  284,  27  Pac.  497— United  SUtes  v. 
Gumm  Bros.  9  N.  M.  616,  58  Pac.  398— 
Steere  v.  Oakley.  5  Pa.  Super.  Ct,  56 — Ketter- 
man  v.  Dry  Fork  R.  Co.  48  W.  Va.  612,  37  S. 
E.  683 — White  v.  L.  Hosier  Brewing  Co.  31 
W.  Va.  263.  41  S.  B.  180. 

542.  The  court  properly  directs  a  verdict 
for  defendant  and  refuses  to  leave  the  ques- 
tion of  negligence  to  the  jury,  in  an  action 
by  a  locomotive  fireman  for  injuries  sus- 
tained by  the  turning  of  a  loose  step  on  a 
locomotive  while  he  was  cleaning  it  at  the 
end  of  his  trip,  where  it  is  admitted  that 
the  step,  the  rod,  and  the  nut  were  suitable 
and  in  good  condition,  that  the  inspector:* 
at  both  ends  of  the  trip  were  competent,  and 
that  the  step  was  securely  fastened  at  the 
beginning  of  the  trip,  while  the  fireman  un- 
dertook to  clean  the  engine  without  wait- 
ing for  the  regular  inspection,  which  would 
iVidoubtedly  have  led  to  the  discovery  and 
repair  of  the  defect.  Patton  v.  Texas  ft  P. 
R.  Ck).  179  U.  S.  658,  21  Sup.  Ct.  Rep.  275. 

45:361 
Cited  In  Supreme  Lodge.  K.  of  P.  v.  Beck.  181 
U.  S.  62,  46  L.  ed.  745,  21  Sup.  Ct.  Rep.  532 
— ^Marande  v.  Texas  &  P.  R.  Co.  184  F.  8. 
101,  46  L.  ed.  495.  22  Sup.  Ct.  Rep.  340— 
Leach  v.  Burr.  188  U.  S.  613.  47  L.  ed.  569. 
23  Sup.  Ct.  Rep.  393 — King  v.  Morgan,  48 
C.  C.  A.  615,  109  Fed.  454 — Boudro  v.  Coch- 
rane Chemical  Co.  110  Fed.  922 — Fldelitr 
&  C.  Co.  V.  Love,  49  C.  C.  A.  605,  111  Fed. 
776 — ^Priestly  v.  Provident  Sav.  Co.  112  Fed 
272— Judd  V.  New  York  &  T.  S.  S,  Co.  54 
C.  C.  A.  247,  117  Fed.  215— Shoup  v.  Mnrts, 
62  C.  C.  A.  645.  128  Fed.  87— Chicago  ft  S. 
W.  R.  Co.  V.  Andrews,  64  C.  C.  A.  408.  130 
Fed.  74 — Chicago  G.  W.  R.  Co.  v.  Roddy. 
65  C.  C.  A.  471.  181  Fed.  713— Shugart  t. 
Atlanta.  K.  ft  N.  R.  Co.  66  C.  C.  A.  383. 
133  Fed.  609— Rlley  v.  Louisville  ft  N.  B 
Co.  66  C.  C.  A.  699,  133  Fed.  906 — Interna- 
tional Text-Book  Co.  v.  Heartt,  09  C.  C.  A. 
131.  136  Fed.  138 — Swift  ft  Co.  v.  JohDson, 
1  L.R.A.(N.S.)  1169,  71  C.  C.  A.  627.  138 
Fed.  876 — Western  U.  Teleg.  Co.  v.  Baker. 
72  C.  C.  A.  91,  140  Fed.  319— Hontt  t. 
McNamee.  72  C.  C.  A.  447,  141  Fed.  299 
— ^Tumbull  V.  Ross.  72  C.  C.  A.  610,  141 
Fed.  660 — Woodward  v.  Chicago.  M.  ft  St. 
P.  R.  Co.  76  C.  C.  A.  692,  146  Fed.  578— 
Glover  v.  United  States,  77  C  C.  A.  452, 
147  Fed.  428. 

When  verdict  for  plaintiff  would  be  set 
aside. 

543.  Where  the  court  is  satisfied  that  a 
verdict,  if  rendered  for  plaintiff,  must  be  set 
aside,  the  court  may  instruct  the  jury  to 
find  for  defendant.  C.  A.  Treat  Mfg.  Co.  ▼• 
SUndard  Steel  &  I.  Ck).  167  U.  a  674.  15 
Sup.  Ct.  Rep.  718,  39: 853 
Cited  in  Detroit   Crude-Oil  Co.  v.   Oiable.  M 

C.  C.  A.  108.  94  Fed.  82 — Hodges  t.  Kia- 
ball.  44  C.  a  A.  197.  104  Fed.  760— Work 
V.  Chicago.  M.  ft  St.  P.  B.  Co.  46  C  C  A. 
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105.  105  Fed.  878 — ThomaBon  r.  Soutbero 
R.  Co.  51  C.  C.  A.  68,  113  Fed.  81— Brooks 
▼.  Old  Colony  R.  Co.  168  MtBS.  167,  46  N.  B. 
566. 

544.  Whenever  it  uppears  that  the  evi- 
dence is  not  legally  sufficient  to  serve  as  a 
foundation  for  a  verdict  for  plaintiff,  the 
court  should  instruct  the  jury  to  that  effect. 
Bliven  v.  New  England  Screw  Co.  23  How. 
420,  16:  510 
Cited  In  Schucbardt  v.  Allen,  1  Wall.  370,   17 

L.  ed.  646 — Merchants'  Nat.  Bank  v.  State 
Nat.  Bank,  10  Wall.  655,  19  L.  ed.  1022— 
Mercantile  Mut.  Ins.  Co.  v.  Folsom,  18  Wall. 
251.  21  L.  ed.  833 — Merchants'  Nat.  Bank 
V.  State  Nat.  Bank,  3  Cliff.  206,  Fed.  Cas. 
No.  0,449. 

545.  Where  the  plaintiff's  case  would  not 
justify  a  verdict,  a  peremptory  instruction 
to  find  for  defendant  is  not  error.  Doyle 
V.  Union  P.  R.  Co.  147  U.  S.  413,  13  Sup. 
Ct.  Rep.  333,  37:223 
Cited  In  Southern  P.  Co.  v.  Bnrke,  9  C.  C.  A. 

235,  13  U.  8.  App.  122,  60  Fed.  710. 

546.  When  the  evidence  given  at  the  trial, 
with  all  the  inferences  the  jury  could  justi- 
fiably draw  from  it,  is  insufficient  to  support 
a  verdict  for  the  plaintiff,  so  that  such  a 
verdict,  if  returned,  must  be  set  aside,  the 
court  may  direct  a  verdict  for  the  defend- 
ant. Louisville  A  N.  R.  Co.  v.  Woodson,  134 
U.  S.  614,  10  Sup.  Ct.  Rep.  628,  33:  1032 
Schofield  v.  Chicago,  M.  &,  St.  P.  R.  Co.  114 

U.  S.  615,  5  Sup.  Ct.  Rep.  1125,  29:  224 
Cited  in  Ferguson  v.  Arthur,  117  U.  S.  490, 
29  L.  ed.  982,  6  Sup.  Ct.  Rep.  861 — Sparf  v. 
United  States,  156  U.  S.  100.  39  L.  ed.  360, 
15  Sup.  Ct.  Rep.  273 — Patton  v.  Texas  & 
P.  R.  Co.  179  U.  S.  660,  45  L.  ed.  363,  21 
Sup.  Ct.  Rep.  275 — District  of  Columbia  v. 
Moulton,  182  U.  S.  582,  45  L.  ed.  1241,  21 
Sup.  Ct.  Rep.  840 — Marande  v.  Texas  ft  P. 
R.  Co.  184  U.  S.  191,  46  L.  ed.  496,  22 
Sup.  Ct.  Rep.  340 — Norrls  v.  McCanna,  29 
Fed.  762 — Amato  v.  Northern  P.  R.  Co.  46 
Fed.  563 — Joyce  v.  Charleston  Ice  Mf^.  Co. 
50  Fed.  374 — Louisville  &  N.  R.  Co.  v.  Kelly, 
11  C.  C.  A.  663,  24  U.  S.  App.  103.  63  Fed. 
410 — Franklin  Brass  Co.  v.  Phoenix  Assur. 
Co.  18  C.  C.  A.  127,  25  U.  S.  App.  119,  65 
Fed.  776— Southern  P.  Co.  v.  Johnson,  16 
C.  C.  A.  828,  44  U.  S.  App.  1,  69  Fed.  566— 
Reynolds  v.  Great  Northern  R.  Co.  29  L.R. 
A.  697,  16  C.  C.  A.  488,  32  U.  S.  A.  577, 
69  Fed.  810— Cabin  v.  Chicago,  M.  A  St. 
P.  R.  Co.  20  C.  C.  A.  194,  46  U.  S.  App. 
85,  74  Fed.  294 — Beatty  v.  Mutual  Reserve 
Fund  Life  Asso.  21  C.  C.  A.  231,  44  U.  S. 
App.  527,  75  Fed.  68 — Phoenix  Assur.  Co. 
T.  Lucker,  23  C.  C.  A.  142,  42  U.  S.  App.  Ill, 
77  Fed.  246— Travelers'  Ins.  Co.  v.  Selden, 
24  C.  C.  A.  97,  42  U.  S.  App.  253,  78  Fed 
290 — Travelers'  Ins.  Co.  v.  Randolph,  24  C. 
C.  A.  311,  47  U.  8.  App.  260.  78  Fed.  760 
— Chicago  O.  W.  R.  Co.  v.  Healy,  30  C.  C. 
A.  14,  56  U.  8.  App.  513,  86  Fed.  249— 
JEtna  L.  Ins.  Co.  v.  Vandecar,  80  C.  C.  A. 
56,  57  U.  S.  App.  446,  86  Fed.  290 — Southern 
R.  Co.  V.  Smith,  40  L.R.A.  749,  30  C.  C.  A. 
61,  52  U.  S.  App.  708,  86  Fed.  205 — Claus 
T.  Northern  S.  S.  Co.  82  C.  C.  A.  283,  60 
tr.  8.  App.  716,  89  Fed.  647 — Smyth  v.  New 
Orleans  Canal  &  Bkg.  Co.  85  C.  C.  A.  675, 
93  Fed.  927 — Detroit  Crude-Oil  Co.  v.  Grable, 
36  C.  C.  A.  103,  94  Fed.  82— Stowell  v. 
Brie  R.  Co.  89  C.  C.  A.  148,  98  Fed.  523— 
Neinlnger   ▼.   Cowan,   42   C.   C.   A.   23,   101 


Fed.  790 — Hodges  v.  Kimball,  44  C.  C.  A. 
197.  104  Fed.  750 — Thomason  v.  Southern 
R.  Co.  51  C.  C.  A.  68,  118  Fed.  81— Dun- 
worth  V.  Grand  Trunk  Western  R.  Co.  62  C. 
C.  A.  227,  127  Fed.  309— Knapp  v.  Sioux 
Falls  Nat.  Bank,  5  Dak.  396,  40  N.  W.  587 
— Elliot  V.  Chicago,  M.  &  St.  P.  R.  Co.  5 
Dak.  546.  3  L.R.A.  367,  41  N.  W.  758— 
Green  well  v.  Washington  Market  Co.  21  D. 
C.  308 — Warner  v.  Baltimore  &  O.  R.  Co.  7 
App.  D.  C.  87— Werk  v.  Illinois  Steel  Co. 
154  III.  432.  40  N.  E.  442— Werk  v.  Illinois 
Steel  Co.  54  111.  App.  309 — Gregory  v.  Cleve- 
land, C.  C.  &  I.  R.  Co.  112  Ind.  388.  14  N. 
E.  228 — Mann  v.  Belt  R.  ^  Stock  Yard  Co. 
128  Ind.  141,  26  N.  E.  810— Oleson  v.  Lake 
Shore  &  M.  S.  R.  Co.  143  Ind.  409,  32  L.R.A. 
152,  42  N.  E.  736 — Day  v.  Boston  &  M.  R. 
Co.  97  Me.  535,  55  Atl.  420 — State  use  of 
Steever  v.  Union  R.  Co.  70  Md.  77,  18  Atl. 
1032— Knight  v.  Baltimore,  97  Md.  652,  55 
Atl.  388— Candelaria  v.  Atchison,  T.  &  S.  F. 
R.  Co.  6  N.  M.  284,  27  Pac.  497— Swallow  v. 
Bain,  7  N.  M.  114,  32  Pac.  501— LInkauf 
V.  Lombard,  137  N.  Y.  426,  20  L.R.A.  51,  33 
Am.  St.  Rep.  743,  33  N.  B.  472— Butte  v. 
Pleasant  Valley  Coal  Co.  14  Utah,  285,  47 
Pac.  77 — Pool  V.  Southern  P.  Co.  20  Utah. 
231,  58  Pac.  326 — Ladouceur  v.  Northern  P. 
R.  Co.  4  Wash.  44,  29  Pac.  942 — Northern  P. 
R.  Co.  V.  Holmes,  3  Wash.  Terr.  210,  14  Pac. 
688 — Ketterman  v.  Dry  Fork  R.  Co.  48  W. 
Va.  612,  37  S.  E.  683— I^wis  v.  Prlen,  98 
Wis.  90,  73  N.  W.  654. 

547.  If,  looking  at  all  the  evidence,  and 
drawing  such  inferences  therefrom  as  were 
just  and  reasonable,  the  court  could  have 
said,  as  matter  of  law,  that  the  plaintilTs 
were  not  entitled  to  recover,  an  instruction 
to  find  for  defendant  would  have  been  prop- 
er. Texas  &  P.  R.  Co.  v.  Gentry,  163  U.  «. 
353,  16  Sup.  Ct.  Rep.  1104,  41:  189 
Cited  in   United   States  v.  Kubl,   85  Fed.   626 

— Barbour  v.  Moore,  10  App.  D.  C.  49. 

548.  A  verdict  may  be  directed  for  de- 
fendant where  all  the  evidence,  with  proper 
inferences  therefrom,  would  be  insufficient 
to  support  a  verdict  for  the  plaintiff  if 
rendered.  Goodlett  v.  Louisville  &,  N.  R.  Co. 
122   U.   8.   391,  7   Sup.   Ct.  Rep.   1254, 

30:  1230 
Cited  In  Kane  v.  Northern  C.  R.  Co.  128  U.  S. 
94,  82  L.  ed.  341,  9  Sup.  Ct.  Rep.  16 — Pol- 
lak  V.  Brush  Electric  Asso.  128  U.  S.  450. 
32  L.  ed.  478,  9  Sup.  Ct.  Rep.  119 — Graham 
V.  Pennsylvania  R.  Co.  39  Fed.  697 — Ross  v. 
Texas  &  P.  R.  Co.  44  Fed.  44 — New  York  & 
T.  8.  8.  Co.  V.  Anderson.  1  C.  C.  A.  532,  1 
U.  8.  App.  176,  50  Fed.  464 — Gowcn  v.  Har- 
ley,  6  C.  C.  A.  198,  12  U.  8.  App.  574,  50 
Fed.  982 — Zopfl  v.  Postal  Teleg.  Cable  Co. 
9  C.  C.  A.  312,  22  U.  S,  App.  136,  60  Fed. 
991 — Beatty  v.  Mutual  Reserve  Fund  Life 
Asso.  21  C.  C.  A.  231,  44  U.  S.  App.  527,  75 
Fed.  68 — Mason  &  O.  R.  Co.   v.  Yockey,  43 

C.  C.  A.  233.  103  Fed.  269— Re  McLane.  21 

D.  C.  560 — Howes  v.  District  of  Columbia, 
2  App.  D.  C.  105 — Wart  hen  v.  Hammond,  5 
App.  D.  C.  173 — Chicago  &  N.  W.  R.  Co.  v. 
Snyder,  128  III.  658,  21  N.  E.  520— Neeloy 
V.  Southwestern  Cotton  Seed  Oil  Co.  13  Okla. 
362,  64  L.R.A.  148.  75  Pac.  537. 

549.  After  plaintiffs  case  has  been  closed, 
the  court  may  direct  a  verdict  for  the  de- 
fendant on  the  ground  that  the  evidence, 
with  all  the  inferences  that  the  jury  could 
justifiably  draw  from  it,  is  insufficient  to 
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fiupport  a  verdict  for  the  plaintiff,  so  that 
such  verdiet,  if  returned,  must  be  set  aside. 
Baylis  v.  Travelers'  Ins.  Co.  113  U.  S.  316, 
o  Sup.  Ct.  Rep.  494,  28:  989 

Citrd  In  Schofleld  v.  Chicago,  M.  &  St.  P.  R. 
Co.  114  U.  S.  619.  20  L.  ed.  226  5  Sup.  Ct. 
Rep.  112.'5 — Marshall  v.  Hubbard  117  U.  S. 
419,  29  L.  ed.  920,  6  Sup.  Ct.  Rep.  808 — 
Ferguson  v.  Arthur,  117  U.  S.  490,  29  L.  ed. 
082,  6  Sup.  Ct.  Rep.  861 — ^District  of  Colum- 
bia T.  Moulton,  182  U.  S.  583,  45  L.  ed. 
1241,  21  Sup.  Ct.  Rep.  840 — Smyth  v.  New 
Orleans  Canal  ft  Bkg.  Co.  35  C.  C.  A.  675, 
93  Fed.  927— Re  McLane,  21  D.  C.  560— 
Oleson  V.  Lake  Shore  &  M.  S.  R.  Co.  143 
Ind.  409,  32  L.R.A.  150.  42  N.  E.  736— 
Murray  v.  Hauser,  21  Mont.  128,  53  Pac. 
99 — Candelarla  v.  Atchison,  T.  &  S.  F.  R. 
Co.  6  N.  M.  285,  27  Pac.  497— Ketterman 
V.  Dry  Fork  R.  Co.  48  W.  Va.  613,  37  S.  E. 
688. 

550.  Where  the  undisputed  evidence  is  so 
conclusive  that  the  court  would  be  com- 
pelled to  set  aside  a  verdict  returned  in 
opposition  to  it,  it  may  withdraw  the  case 
from  the  consideration  of  the  jury,  and  di- 
rect a  verdict.  Elliott  v.  Chicago,  M.  & 
St.  P.  R.  Co.  150  U.  S.  245,  14  Sup.  Ct.  Rep. 
85,  37:  1088 

Distinffuiahed  In   Lewis  ▼.  Prlen,  08  Wis.   90, 

73  N.  W.  654. 

Cited  in  Union  P.  R.  Co.  v.  McDonald,  152 
U.  S.  284,  38  L.  ed.  443,  14  Sup.  Ct.  Rep. 
610 — Southern  P.  Co.  v.  Pool,  160  U.  S. 
441,  40  L.  ed.  487,  16  Sup.  Ct.  Rep.  338— 
Patton  V.  Texas  &  P.  R.  Co.  179  U.  S.  660, 
45  L.  ed.  363,  21  Sup.  Ct.  Rep.  275 — Blount 
v.  Grand  Trunk  R.  Co.  9  C.  C.  A.  530,  22 
U.  S.  App.  129,  61  Fed.  379 — Baltimore  & 
O.  R.  Co.  V.  Meyers,  10  C.  C.  A.  492,  18  U. 
S.  App.  569,  62  Fed.  874— Goodlander  Mill 
Co.  V.  Standard  Oil  Co.  27  L.R.A.  584,  11 
C.  C.  A.  254,  24  U.  S.  App.  7,  63  Fed.  401 
— Northern  P.  R.  Co.  v.  Austin,  12  C.  C.  A. 
98,  24  U.  S.  App.  336,  64  Fed.  213— Western 
U.  Teleg.  Co.  v.  Thorn,  12  C.  C.  A.  108,  28 
U.  S.  App.  123,  64  Fed.  292 — Franklin  Brass 
Co.  V.  Phoenix  Assur.  Co.  13  C.  C.  A.  127, 
25  U.  S.  App.  119.  65  Fed.  776 — Kansas  City. 
Ft.  S.  &  M.  R.  Co.  V.  Cook,  28  L.R.A.  187, 
13  C.  C.  A.  371,  31  U.  S.  App.  277.  66  Fed. 
123 — Southern  P.  Co.  ▼.  Johnson,  16  C.  C 
A.  322,  44  U.  S.  App.  1,  69  Fed.  565 — Spiro 
V.   Felton,   73  Fed.   93 — ^MacLeod  v.   Graven, 

19  C.  C.  A.  622,  48  U.  S.  App.  129,  73  Fed. 
632 — Cahlll  V.  Chicago,   M.  &  St.  P.  R.   Co. 

20  C.  C  A.  194,  46  U.  S.  App.  85.  74  Fed. 
294 — Beatty  v.  Mutual  Reserve  Fund  Life 
Asso.  21  C.  C.  A.  231.  44  U.  S.  App.  527,  75 
Fed.  6&— Felton  v.  Splro.  24  C.  C.  A.  326,  47 
U.  S.  App.  402,  78  Fed.  580 — American  Exch. 
Nat.  Bank  v.  First  Nat.  Bank,  27  C.  C.  A. 
277,  48  U.  S.  App.  633,  82  Fed.  964— Chesa- 
peake &  O.  R.  Co.  V.  Steele,  29  C.  C.  A.  90, 
64  U.  S.  App.  550,  84  Fed.  101 — Chapman 
V.  Yellow  Poplar  Lumber  Co.  32  C.  C.  A. 
404,  61  U.  S.  App.  499,  89  Fed.  905 — Thomp- 
son V.  Northern  P.  R.  Co.  93  Fed.  392 — 
Detroit  Crude-Oil  Co.  v.  Grahle,  36  C.  C.  A. 
103,  94  Fed.  82 — Grand  Trunk  R.  Co.  v. 
Baird,  36  C.  C.  A.  578,  94  Fed.  950 — Western 
Gns  Constr.  Co.  v.  Danner,  38  C.  C.  A.  534. 
97  Fed.  889— Nelninger  v.  Cowan,  42  C.  C. 
A.  23,  101  Fed.  700— Chattanooga,  R.  &  S. 
R.  Co.  V.  Downs,  45  C.  C.  A.  512,  106  Fed. 
643 — Southern  P.  Co.  v.  Harada.  48  C.  C. 
A.  424,  109  B>d.  380 — Burch  v.  Baltimore  & 
P.  R.  Co.  3  App.  D.  C.  352,  26  L.R.A.  134 
— Prlgf   V.    Lansburgh,    5    App.    D.   C.    88 — 


Baltimore  &  P.  R.  Co.  v.  Golway,  6  App.  D. 
C.  165 — Somerville  v.  Knights  Templars  4 
M.  Life  Idemnity  Asso.  11  App.  D.  C.  424~ 
Galveston,  n.  &  S.  A.  R.  Co.  v.  Brown,  95 
Tex.  5,  63  S.  W.  305 — Ketterman  t.  Drj 
Fork  R.  Co.  48  W.  Va.  613,  37  8.  E.  688. 

551.  Where  the  court  would  deem  it  its 
duty  to  set  aside  a  verdict  for  plaintiff  if 
given  by  a  jury,  on  account  of  the  want  of 
sufHcient  evidence,  the  court  is  not  bound  to 
submit  the  case  to  the  jury,  but  may  direct 
a  verdict  for  defendant.  Gunther  v.  Liver- 
pool &  L.  &  G.  Ins.  Co.  134  U.  S.  110,  10 
Sup.  Ct.  Rep.  448,  33:857 
Cited   in   Louisville   &  N.   R.   Co.   v.   WoodsioQ. 

134  U.  S.  621,  33  L.  ed.  1035.  10  Sup.  Ct. 
Rep.  628 — Bunt  v.  Sierra  Butte  Gold  MUi. 
Co.  138  U.  S.  485,  34  L.  ed.  1032.  11  Sup. 
Ct.  Rep.  464 — Southern  P.  Co.  v.  Selcy,  152 
U.  S.  156,  38  L.  ed.  396,  14  Sup.  Ct  Rep. 
530 — Mitchell  v.  Potomac  Ins.  Co.  183  V. 
S.  48.  45  L.  ed.  77,  22  Sup.  Ct.  Rep.  22— 
Stewart  v.  Sixth  Ave.  R.  Co.  45  Fed.  22— 
Southern  P.  Co.  v.  Burke,  9  C.  C,  A.  235. 
13  U.  S.  App.  110,  60  Fed.  710— Franklin 
Brass  Co.  v.  Phoenix  Assur.  Co.  13  C.  C.  A 
127,  25  U.  S.  App.  119,  65  Fed.  776— South 
em  P.  Co.  V.  Johnson,  16  C.  C.  A.  323,  44 
U.  S.  App.  1,  69  Fed.  566 — Mt.  Adams  *  F.. 
P.  Inclined  R.  Co.  v.  Lowery,  20  C.  C.  A. 
608,  43  U.  S.  App.  408,  74  Fed.  475— Beatty 
V.  Mutual  Reserve  Fund  Life  Asso.  21  C.  C. 
A.  231,  44  U.  S.  App.  527,  75  Fed.  6S— 
Travelers'  Ins.  Co.  v.  Randolph,  24  C.  C.  A. 
311,  47  U.  S.  App.  260,  78  Fed.  760- 
Mitchell  V.  Potomac  Ins.  Co.  16  App.  D.  C. 
260— Linkauf  v.  Lombard,  137  N.  Y.  426,  20 
L.R.A.  51,  33  Am.  St.  Rep.  743,  33  N.  E. 
472 — Ketterman  v.  Dry  Fork  R.  Co.  48  W. 
Va.  613,  37  S.  B.  683. 

d.  In  Criminal  Caaea. 

552.  Upon  the  trial  before  the  circuit 
court  of  an  indictment  for  murder  commit- 
ted by  an  Indian  in  the  Indian  country,  if 
no  other  reasonable  inference  can  be  drawn 
from  the  evidence  than  that  the  person 
murdered  was  an  Indian,  defendant  is  en- 
titled, as  a  matter  of  law,  to  an  acquittal. 
Smith  v.  United  States  (Famous  Smith  t. 
United  States)  151  U.  S.  50,  14  Sup.  Ct. 
Rep.  234,  38:67 
Cited  in  Sparf  v.  United  SUtes,  156  U.  S.  lOO. 

39  L.  ed.  360,  15  Sup.  Ct.  Rep.  273— First 
Nat.  Bank  v.  Hanover  Nat  Bank,  13  C.  C. 
A.  314,  32  U.  S.  App.  20,  66  Fed.  35. 

553.  The  trial  court  properly  refuses  to 
instruct  the  jury  to  bring  in  a  verdict  of 
not  guilty  in  a  homicide  case,  on  the  theory 
that  the  corpus  delicti  haa  not  been  pro^^ed, 
although  there  was  no  witness  to  the  homi- 
cide, and  the  identification  of  a  psrtly 
burned  body  as  that  of  the  victim  was  not 
perfect,  where,  taking  all  the  circumstanre* 
together,  there  is  clearly  enough  evidence 
to  warrant  the  jury  in  finding  that  such 
body  was  that  of  the  deceased,  and  that  he 
had  been  killed  by  the  defendant.  Perovirh 
V.  United  States,  205  U.  S.  86,  27  Sup.  U. 
Rep.  456,  51:  722 

e.  Demurrer  to  Evidence. 

Review  of  Discretion  aa  to,  see  Appeal  and 
Error,  4468. 
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Prejudicial  Error  in,  see  Appeal  and  Error, 

5163,  5169. 
Remanding  for  New  Trial  where  Judgment 

Improperly    Rendered    on,    see    Appeal 

and  Error,  5414. 
Conformity   of   Federal   to   State   Practice, 

see  Courts,  1288. 
See  also  supra,  487,  523a. 

Purpose  and  form  of  demurrer. 

554.  It  is  not  the  object  of  a  demurrer  to 
evidence  to  inyestigate  the  facts  nor  to 
wei^h  the  evidence.  Fowle  v.  Alexandria, 
11  Wheat.  320,  6:484 
Cited    In    Columbian    Ins.    Co.    ▼.    Catlett,    12 

Wheat.  389,  6  L.  ed.  667 — Suydam  v.  Wil- 
liamson, 20  How.  436,  15  L.  ed.  981 — Van 
Stone  ▼.  Stlllwell  &  B.  Mfg.  Co.  142  U.  S. 
134,  35  L.  ed.  963,  12  Sup.  Ct.  Rep.  181— 
Pickel  ▼.  iBgriggf  10  Biss.  233,  6  Fed.  679 
— Johnson  v.  United  States,  5  Mason,  436, 
Fed.  Cas.  No.  7,410 — Miller  v.  Baltimore  & 
O.  R.  Co.  Fed.  Cas.  No.  9,560 — Fee  v.  Flori- 
da Sugar  Mfg.  Co.  86  Fla.  616,  18  So.  853 
— Ingram  v.  Jacksonville  Street  R.  Co.  43 
Fla.  327,  30  So.  800— Joliet,  A.  &  N.  R.  Co. 
V.  Velie,  140  111.  62,  29  N.  B.  706— Fritz  v. 
Clark,  80  Ind.  595 — Indianapolis  &  V.  R. 
Co.  V.  McLin,  82  Ind.  445— Plant  v.  Ed- 
wards, 85  Ind.  589 — Copeland  v.  New  Eng- 
land Ins.  Co.  22  Pick.  140— Mobile  ft  O.  R. 
Co.  V.  McArthur,  43  Miss.  186 — Ware  v. 
McQuillan,  54  Miss.  706 — Western  Assur. 
Co.  v.  Mayer,  64  Miss.  797,  2  So.  178— 
Booth  V.  Cotton,  13  Tex.  362. 

555.  [On  demurrer  to  the  plaintiflTs  evi- 
dence, consisting  of  a  deed,  tne  instrument 
must  be  set  forth  in  k€Bo  verba  on  the  demur- 
rer. Hurst  V.  Dippo  (Pa.  Sup.  Ct.)  1  Dall. 
20,  1:19] 

I>efects  In  pleadings. 

556.  On  a  demurrer  to  evidence,  the  judg- 
ment of  the  court  stands  in  the  place  of  the 
verdict  of  the  jury;  and  the  defendant  may 
take  advantage  of  any  defects  in  the  decla- 
ration, by  motion  in  arrest  of  judgment,  or 
by  writ  of  error.  Bank  of  United  States 
V.  Smith,  11  Wheat.  171,  6:  443 
DistinffuUhed  in  Moye  v.  Petway,  76  N.  C.  330. 

^Cited  in  Fowle  v.  Alexandria,  11  Wheat.  324, 
6  L.  ed.  486 — Scott  v.  Sandford.  19  How. 
403,  15  L.  ed.  700 — Suydam  v.  Williamson, 
20  How.  436,  15  L.  ed.  981 — Pleasants  v. 
Fant,  22  Wall.  121,  22  L.  ed.  783— Van 
Stone  V.   Stiliwell  ft  B.  Mfg.  Co.  142  U.  8. 

134,  35  L.  ed.  963,  12  Sup.  Ct.  Rep.  181 — 
Pickel  V.  Isgrigg,  10  Biss.  233,  6  Fed.  670 
— Johnson  v.  United  States,  5  Mason,  436, 
Fed.  Cas.  No.  7,419 — Re  Marionneauz,  13 
Nat.  Bankr.  Reg.  224,  1  Woods,  89,  Fed. 
Cas.  No.  9,088 — Miller  v.  Baltimore  &  O.  B. 
Co.  Fed.  Cas.  No.  9,560 — ^Wilder  ▼.  McCor- 
mlck,  2  Blatchf.  34,  Fed.  Cas.  No.  17,650— 
World's  Columbian  Exposition  Co.  v.  Re- 
public of  France.  33  C.  C.  A.  337,  62  U.  S. 
App.  704,  91  Fed.  69 — Garwood  v.  Simpson, 
8  Cal.  109 — Cameron  v.  Great  Northern  R. 
Co.  8  N.  D.  130,  77  N.  W.  1016— Reeves  v. 
Jackson,  118  Ga.  184,  38  S.  B.  314— Kelly 
V.  Strouse,  116  Ga.  886,  43  S.  B.  280 — Mc- 
Lean V.  Bquitable  Life  Assur.  Soc.  100  Ind. 

135,  60  Am.  Rep.  779 — Copeland  v.  New 
Bngland  Ins.  Co.  22  Pick.  140 — Boland  v. 
Missouri  R.  Co.  36  Mo.  491 — Chaves  v. 
Chaves,  3  N.  M.  305,  5  Pac.  331— Bills  v. 
Ohio  L.  Ins.  k  T.  Co.  1  Handy   (Ohio)   142 


— Jones  V.  Old  Dominion  Cotton  Mills,  82 
Va.  147,  8  Am.  St.  Rep.  92. 

Right  to  demur. 

See  also  supra,  485. 

557.  A  demurrer  to  evidence  ought  not 
to  be  allowed  where  the  party  demurring 
refuses  to  admit  the  facts  which  the  other 
side  attempts  to  prove;  or  where  he  offers 
contradictory  evidence,  or  attempts  to  es- 
tablish inconsistent  propositions.  Young  v. 
Black,  7  Cranch,  565,  '  3: 440 
Cited  in  Bank  of  United  States  v.  Smith,   11 

Wheat.  183,  6  L.  ed.  448 — Johnson  v.  United 
States,  5  Mason,  436,  Fed.  Cas.  No.  7,419 — 
Pickel  V.  Isf?rlgg.  10  Biss.  233,  6  Fed.  670 
— HiKgs  V.  Shehee,  4  Fla.  384 — Morrison  v. 
McKinnon,  12  Fla.  558 — Joliet,  A.  &  N.  R. 
Co.  V.  Velie,  140  111.  62,  29  N.  E.  706— 
Indianapolis  &  V.  R.  Co.  v.  McLin,  82  Ind. 
445 — Copeland  v.  New  England  Ins.  Co.  22 
Pick.  139 — Mobile  &  O.  R.  Co.  v.  McArthur, 
48  Miss.  186 — Nolan  v.  Shlckle,  3  Mo.  App. 
310— Pino  V.  Hatch,  1  N.  M.  131— Moye  v. 
Petway,  76  N.  C.  330. 

Joinder  in  demurrer. 

558.  An  issue  cannot  be  joined  upon  the 
demurrer  so  long  as  there  is  any  matter  of 
fact  in  controversy  between  the  parties. 
Fowle  V.  Alexandria,  11  Wheat.  320, 

6:484 

559.  It  is  a  matter  of  discretion  with  a 
court  whether  it  will  compel  a  party  to 
join  in  a  demurrer  to  evidence.  Young  v. 
Black,  7  Cranch,  565,  3:  440 
Cited  in  Suydam  v.  Williamson,  20  How.  436. 

15  L.  ed.  981— Van  Stone  v.  Stiliwell  &  B. 
Mfg.  Co.  142  U.  S.  134,  35  L.  ed.  963,  12 
Sup.  Ct.  Rep.  181 — Miller  v.  Baltimore  & 
O.  B.  Co.  Fed.  Cas.  No.  9,560 — Sawyer  v. 
Fltts,  2  Port.  (Ala.)  14 — Alexander  v.  Fits- 
patrlck,  4  Port.  (Ala.)  409— Catlin  v.  Gil- 
ders, 3  Ala.  545 — Duncan  v.  State,  29  Fla. 
451,  10  So.  815 — State  v.  Hunt,  4  La.  Ann. 
439 — State  v.  Brette,  6  La.  Ann.  660 — State 
V.  Muldoon,  9  La.  Ann.  27 — State  v.  Soper, 

16  Me.  296,  83  Am.  Dec.  666 — Lee  v.  Har- 
ffrave,  3  Mich.  84 — Jenkins  v.  Brown,  21 
Wend.  456 — Patteson  v.  Ford,  2  Gratt.  26 
— Welch  V.  County  Court,  29  W.  Va.  68,  1 
S.  E.  837. 

560.  Plaintiff  is  not  bound  to  join  in  a 
demurrer  to  evidence  unless  the  defendant 
distinctly  admits  upon  the  record  every  fact 
which  the  evidence  conduced  to  prove;  and, 
if  joinder  is  made  without  insisting  on  this 
preliminary,  the  court  is  at  liberty  to  draw 
the  same  inferences  in  favor  of  the  plaintiff 
which  the  jury  might  have  done  from  the 
facts  stated.  Columbian  Ins.  Co.  v.  Catlett, 
12  Wheat.  383,  6:  664 
Cited  in  Doe  ex  dem.  Wilkins  v.  Rue,  4  Blackf. 

266,  29  Am.  Dec.  368 — Lindley  v.  Kclley,  42 
Ind.  300 — Booth  v.  Cotton,  13  Tex.  362. 

561.  No  judgment  can  be  rendered  upon 
a  demurrer  to  evidence  until  there  is  a 
joinder  in  demurrer.  Fowle  v.  Alexandria, 
11  Wheat.  320,  6:  484 
Cited  in  Golden  v.  Enowles,  120  Mass.  387— 

Bass  V.  Ruhlee,  76  Vt.  402,  57  Atl.  965. 

Operation  and  effect. 

See  also  supra,  93,  487. 

562.  A  demurrer  to  the  evidence  extends 
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only  to  the  evidence  produced,  and  has  no 

efifect  at  all  upon  the  rulings  of  the  court  by 

which  it  was  received.    It  is  to  be  allowed  or 

denied  by  the  court.    Suydam  v.  Williamson, 

20  How.  427,  15:  978 

Cited  in  Van  Stone  v.  Still  well  ft  B.  Mfg.  Co. 

142  U.  S.  134,  35  L.  ed.  963,  12  Sup.  Ct.  Rep. 

181— Miller  v.   Baltimore  &  O.   R.  Co.   Fed. 

Cas.   No.   0,560 — Hopkins  v.  Nashville,  C.  & 

St.  L.  R.  Co.  96  Tenn.  421,  32  L.R.A.  359,  34 

S.  W.  1029 — Summers  v.  Louisville  &  N.  R. 

Co.    96    Tenn.    462,    35    S.    W.    210— Illinois 

C.  R.  Co.  V.  Brown,  96  Tenn.  561,  35  S.  W. 

560. 

563.  A  demurrer  to  the  evidence  has  the 
effect  of  withdrawing  from  the  jury,  and 
transferring  to  the  court  alone,  the  applica- 
tion of  the  law  to  the  facts,  as  in  the  case 
of  a  special  verdict  Van  Stone  v.  Stillwell 
&  B.  Mfg.  Co.  142  U.  S.  128,  12  Sup.  Ct. 
Rep.  181,  35:  961 
Cited  in  Hopkins  v.  Nashville,  C.  ft  St.  L.  R. 

Co.  96  Tenn.  421,  32  L.R.A.  359,  34  S.  W. 
1029 — Nashville,  C.  ft  St.  L.  R.  Co.  v,  San- 
som.  113  Tenn.  690,  84  S.  W.  615. 

Admissions  and  inferences. 

See  also  Evidence,  2261a. 

564.  The  practice  of  demurring  to  evi- 
dence is  to  be  discouraged  as  not  calculated 
to  promote  justice;  and  courts  will  be  ex- 
tremely liberal  in  their  inferences  where  the 
party  takes  the  question  of  fact  from  the 
jury.  Bank  of  United  States  v.  Smith,  11 
Wheat.  171,  6:  443 
Cited  in  State  v.  Soper,  16  Me.  296,  83  Am. 

Dec.  665 — Pino  v.  Batch,  1  N.  M.  131 — 
Linkous  V.  Hale,  27  Gratt.  671. 

565.  A  defendant  who  withdraws  his  cause 
from  the  jury  by  a  demurrer  to  the  evidence, 
or  submits  to  a  verdict  for  the  plaintiff, 
subject  to  the  demurrer,  cannot  hope  for  a 
judgment  in  his  favor  if,  by  any  fair  con- 
struction of  the  evidence,  the  verdict  can  be 
sustained.  Chinoweth  v.  Haskell,  3  Pet. 
92  7:  614 
Cited  in  Pickel  v.  Isgrlgg,  10  Biss.  233,  6  Fed. 

679. 

566.  A  demurrer  to  evidence  admits  not 
only  the  facts  stated  therein,  but  also  every 
conclusion  which  a  jury  may  fairly  and 
reasonably  infer  therefrom.  Richardson  v. 
Boston,  19  How.  263,  15:  639 
Cited  in  Merrick  v.  Oiddings,  1  Mackey,  897. 

567.  The  party  who  demurs  to  evidence  is 
bound  to  admit,  not  only  the  truth  of  the 
evidence,  but  every  fact  which  that  evidence 
may  legally  conduce  to  prove  in  favor  of 
the  other  party.  Thornton  v.  Bank  of  Wash- 
ington, 3  Pet.  36,  7:  594 
Parks  v.  Ross,  11  How.  362,  13:  730 
Fowle  V.  Alexandria,  11  Wheat.  320,  6:  484 
died  in  Schuchardt  v.  Allen,  1  Wall.  370.  17 

L.  ed.  646 — L.oulsville  ft  N.  R.  Co.  v.  Wood- 
son, 134  U.  S.  621,  83  L.  ed.  1035,  10  Sup. 
Ct.  Rep.  628 — Merrick  v.  Giddings,  1  Mackey, 
897 — Hardy  v.  Wise,  5  App.  D.  C.  Ill — 
Duncan  v.  State,  29  Fla.  450.  10  So.  815 — 
Phillips  V.  Dickerson,  85  111.  15,  28  Am.  Rep. 
607— Jollet,  A.  &  N.  R.  Co.  v.  Velie,  140 
111.  62,  29  N.  B.  706 — Stanchfleld  v.  Palmer, 
4  G.  Greene,  24 — Stato  v.  Soper,  16  Me.  296, 
33  Am.  Dec.  665 — Waul  v.  Kirkman,  27  Miss. 


830— Pino  ▼.  Hatch,  1  N.  M.  132— Chara 
V.  Chaves,  3  N.  M.  305,  5  Pac  331 — Ellis  t. 
Ohio  L.  Ins.  &  T.  Co.  1  Handy  (Ohio)  140 
— Walcott  V.  Metropolitan  L.  Ins.  Co.  M 
Vt.  230,  33  Am.  St  Rep.  923,  24  All.  992. 

568.  Upon  a  demurrer  to  evidence,  it  must 
be  taken  most  strongly  against  the  party 
demurring;  and  a  court  ought  to  infer  every- 
thing which  a  jury  could  reasonably  infer 
therefrom.  Pawling  v.  United  States,  4 
Cranch,  219,  2:  601 
Distinffuished  in  Ellis  v.  Ohio  Life  Ins.  &  T. 

Co.  1  Handy   (Ohio)   142. 

Cited  in  Columbian  Ins.  Co.  v.  Catlett,  12 
Wheat.  389,  6  L.  ed.  667 — PleasanU  v.  Fant. 
22  Wall.  121,  22  L.  ed.  783— United  Statei 
V.  Williams,  1  Ware,  178,  Fed.  Cas.  No. 
16,724 — Hathaway  v.  East  Tennessee,  T. 
&  G.  R.  Co.  29  Fed.  491— Mt.  Adams  4  E. 
P.  Inclined  R.  Co.  v.  Lowery,  20  C.  C.  A. 
602,  43  U.  S.  App.  408,  74  Fed.  469— Catlta 
V.  Gilders,  3  Ala.  545 — Hardy  v.  Wise.  5  App. 
D.  C.  Ill — Hlggs  V.  Shehee,  4  Fla.  384— 
Wilkinson  v.  Pensacola  &  A.  R.  Co.  35  Fit. 
86  17  So.  71— Phillips  V.  Dickerson,  85 
111.  15,  28  Am.  Rep.  607— Jollet,  A.  *  N.  R. 
Co.  V.  Velie,  140  111.  62,  29  N.  B.  7(H^- 
Hanna  v.  Pegg,  1  Blackf.  186 — Llndley  t. 
Kelley,  42  Ind.  800— Willcuta  v.  North- 
western Mut.  L.  Ins.  Co.  81  Ind.  303— 
Talkington  v.  Parish,  89  Ind.  203 — CleveUnd, 
C.  C.  &  St.  L.  R.  Co.  V.  Adair,  12  Ind.  App. 
690,  39  N.  B.  672— Davis  v.  O'Bryant  28 
Ind.  App.  377,  55  N.  B.  261 — Stanchfleld  t. 
Palmer,  4  G.  Greene,  24 — McCnllough  t. 
Day,  46  Mich.  657,  8  N.  W.  536— Chewninc 
V.  Gatewood,  6  How.  (Miss.)  655— BalfUd 
V.  Mississippi  C.  R.  Co.  48  Miss.  238. 

569.  If,  upon  any  view  of  the  facts,  the 
jury  might  have  given  a  verdict  against  the 
party  demurring  to  evidence,  the  court  ti 
also  at  liberty  to  give  judgment  against  him. 
Thornton  ▼.  Baiu:  of  Washington,  3  Pet 
36,  7: 594 

570-1.  Upon  a  demurrer  to  the  evidence, 
the  law  requires  the  court  to  make  every  in- 
ference and  presumption  in  favor  of  ths 
other  party  which  the  jury  might  legally  de- 
duce from  the  evidence,  and  judgment  will 
not  be  given  against  such  party  where  the 
circumstances  are,  in  their  own  nature, 
equivocal,  and  susceptible  of  difTerent  inter- 
pretations.  Thornton  t.  Bank  of  Washing- 
ton, 3  Pet.  36,  7: 594 


VII.  IfutrudianB  to  Jury, 

Federal  Question  as  to,  see  Appeal  and  Er- 
ror, 1617,  1618. 

Raising  Federal  Question  by  Request  for, 
see  Appeal  and  Error,  1193,  1194. 

Raising  Question  for  Appeal  by  Request  for, 
see  Appeal  and  Error,  3724-3726. 

Requisites  of  Record  as  to,  on  Appeal,  see  Ap- 
peal and  Error,  V.  m. 

What  Bill  of  Exceptions  should  Show  as  to, 
see  Appeal  and  Error,  3547-3554. 

Necessity  of  Exceptions  to,  see  Appeal  and 
Error,  3678-3686. 

Time  for  Taking  Exceptions,  see  Appeal  and 
Error,  3712-3714. 
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Suiiici«nicy  of  Assignments  of  Error  in  Giv- 
ing, see  Appeal  and  Error,  3571-3574. 

Sufficiency  of  Objections  and  Exceptions  to, 
see  Appeal  and  Error,  VI.  a,  3. 

Presumption  as  to,  see  Appeal  and  Error, 
VIII.  d,  5. 

First  Objecting  as  to,  on  Appeal,  see  Appeal 
and  Error,  VIII.  j,  7. 

Curing  Error  in  Admitting  or  Excluding 
Evidence  by,  see  Appeal  and  Error, 
VIII.  k,  3. 

Review  of  Errors  as  tp,  see  Appeal  and  Er- 
ror, VIII.  k,  4. 

New  Trial  for  Jury's  Failure  to  Observe, 
see  New  Trial,  12. 


a.  Form  and  Sufjflciency  in  Oeneral. 

In  Equity  Case,  see  supra,   26. 

In  Request  for  Instruction,  see  infra,  744- 
749. 

Prejudicial  Error  as  to,  see  Appeal  and  Er- 
ror, VIII.  m,  4. 

Review  of  Errors  as  to,  see  Appeal  and  Er- 
ror, 3987-3990,  4278,  4279,  4306-4309, 
4317,  4345,  4472. 

Error  in  Charge,  as  Denial  of  Equal  Protec- 
tion and  Privileges,  see  Constitutional 
Law,  391,  392. 

Error  in  Instructions  as  Denial  of  Due  Proc- 
ess, see  Constitutional  Law,  645,  802, 
812. 

Practice  in  Federal  Courts  in  Submitting 
Charge,  see  Courts,  1293,  1294. 

Form  of  Instruction  as  to  Knowledge  of 
Lodes  within  Limits  of  Placer  Loca- 
tion, see  Mines,  142. 

As  to  Execution  ^of  Will,  see  Wills,  7. 

572.  It  is  the  duty  of  a  court,  in  its  re- 
lation to  the  jury,  to  protect  parties  from 
unjust  verdicts  by  making  plain  to  the  jury 
the  issues  they  are  to  try,  and  by  instruct- 
ing them  in  the  rules  of  law  by  which  the 
evidence  is  to  be  examined  and  applied. 
Pleasants  v.  Fant.  22  Wall.  116,  22:  780 
Cited  in  Texas  &  P.  R.  Co.  v.  Rhodes,  18  C.  C. 

A.  13.  30  U.  S.  App.  561.  71  Fed.  148— 
Travelers'  Ins.  Co.  v.  Selden.  24  C.  C.  A. 
07,  42  U.  S.  App.  253.  78  Fed.  290— Ulman 
V.  Clark,  100  Fed.  195 — Swanson  v.  Allen, 
108  Iowa,  421,  79  N.  W.  132— St.  Louis  &  S. 
F.  R.  Co.  V.  Toomey,  6  Kan.  App.  415,  49 
Pac.  819— Chaddick  v.  Lindsay,  5  Okla.  628, 
49  Pac  940. 

573.  Where  the  evidence  upon  any  issue  is 
clear  and  uncontradicted,  a  question  of  law 
is  presented,  in  respect  to  which  the  court 
may,  without  usurping  the  functions  of  the 
jury,  instruct  them  as  to  the  principles 
applicable  to  the  case  made  by  such  evidence. 
Rosen  v.  United  States,  161  U.  S.  29.  16 
Sup.  Ct.  Rep.  434,  480,  40:  606 
Cited  in  United  States  v.  Knhl,  85  Fed.  626. 

Requirement  as  to  writing. 

574.  Where  the  instructions  of  the  judge 
to  the  jury  must  be  reduced  to  writing  be- 
fore they  are  given,  and  form  part  of  the 
record,  and  are  subjects  of  appeal,  it  is 
error  to  give  an  instruction  not  reduced  to 
writing  otherwise  than  by  a  reference  to  a 


certain  page  of  a  law  magazine.    Hopt  v. 
Utah,  104  U.  S.   631,  26:873 

Cited  in  Hubbard  v.  State,  37  Fla.  161,  20 
So.  235— Bradway  v.  Waddell,  95  Ind.  173 
— Sellers  v.  Greencastle,  134  Ind.  647,  34 
N.  B.  534 — Herron  v.  State,  17  Ind.  App. 
169,  46  N.  E.  540 — Hatfield  v.  Cbenowlth, 
24  Ind.  App.  348,  56  N.  B.  51 — Boggs  v. 
United  Ht«t<w,  10  Okla.  448.  65  Pac.  927— 
Boggs  V.  United  SUtes,  11  Okla.  145,  65 
Pac.  927 — State  v.  Armstrong,  43  Or.  220,  73 
Pac.  1022. 

Subject-matter. 

575.  An  instruction  which  referred  to  the 
jury  a  matter  which  rested  wholly  in  the 
discretion  of  the  Postmaster  General  was 
erroneous.  United  States  v.  Wright,  11  Wall. 
648,  20:  188 

576.  An  instruction  submitting  to  the  jury 
a  question  whether  gravel  was  obtained  as 
an  incident  to  the  legal  exercise  of  the  power 
to  grade  a  street  is  not  erroneous  as  sub- 
mitting a  question  of  law,  where  the  jury 
are  told  that  what  is  meant  by  the  legal 
power  to  grade  is  a  power  exercised  by 
commissioners  jointly.  District  of  Columbia 
V.  Robinson,  180  U.  S.  92,  21  Sup.  Ct.  Rep. 
283,  45: 440 

Credibility  of  wltneBses. 

Modifying  Requested  Instruction,  see  in- 
fra, 748. 
See  also  infra,  643. 

577.  It  is  not  error  to  instruct  the  jury  to 
reject  all  evidence  that  they  find  to  be  false. 
Allen  V.  United  States,  164  U.  S.  492,  17 
Sup.  Ct.  Rep.  154,  41 :  528 
Cited  In  Post  v.  United  SUtes,  70  L.R.A.  998, 

67  C.  C.  A.  579,  135  Fed.  11. 

578.  In  an  action  for  personal  injuries,  an 
instruction  to  the  jury  calling  their  atten- 
tion to  the  effect  of  plaintiff's  shock  and 
pain  on  his  ability  to  tell  the  occurrence 
exactly,  and  that  his  making  different  state- 
ments at  different  times  did  not  necessarily 
imply  an  intention  to  mislead,  is  within  the 
juage's  authority.  Inland  ft  Seaboard  Coast- 
ing Co.  V.  Tolson,  139  U.  S.  551,  11  Sup. 
Ct.  Rep.  653,  35:  270 

579.  An  instruction  that  certain  evidence, 
if  true,  shows  that  plaintiffs  had  notice  of  a 
specified  custom  of  defendants,  is  not  ob- 
jectionable as  withdrawing  the  question  as  to 
the  credibility  of  witnesses  from  the  con- 
sideration of  the  jury.  Bliven  v.  New  Eng- 
land Screw  Co.  23  How.  420,  16:  510 
Cited  In  Merchants*   Nat.   Bank  v.   State  Nat. 

Bank,  3  Cliff.  206,  Fed.  Gas.  No.  9,449. 

580.  The  court  may  properly  charge  the 
jury  that,  if  the  testimony  of  a  specified 
witness  is  believed,  then  the  deed  of  the 
premises  in  dispute,  and  under  which  he 
claimed,  passed  title  to  him.  Russell  v. 
Ely,  2  Black,  575,  17:  258 

581.  An  instruction  as  to  the  interest  of 
the  respective  witnesses  in  a  criminal  case, 
which  states  that  the  deep  personal  interest 
of  the  defendant  should  be  considered  in 
weighing  his  evidence  and  determining  his 
credibility,  is  not  erroneous.  Reagan  v.  Unit- 
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ed  States,  157  U.  S.  301,  15  Sup.  Ct.  Rep. 

610,  39: 709 

Cited  In  Johnson  v.   United  States,   157  U.   S. 

326.    39    L.   ed.    710,    15    Sup.    Ct.    Rep.    614 

— Spurr  V.  United  States,  31   C.  C.  A.   215, 

59  U.  S.  App.  663.  87  Fed.  714 — Consldlne 
V.  United  States,  50  C.  C.  A.  274,  112  Fed. 
345— Louisville  &  N.   R.  Co.  v.  McCllsb,   53 

C.  C.  A.  62,  115  Fed.  270— State  ▼.  Wiggins, 

60  La.  Ann.  336,  23  So.  334 — Bunce  ▼.  Mc- 
Mahon,  6  Wyo.  36,  42  Pac.  23. 

582.  A  charge  to  the  jury  that  opinions 
of  people  to  impeach  the  veracity  of  a  wit- 
ness '*mU8t  grow  out  of  the  dispassionate 
judgment  of  men  who  are  honest  men  and 
good  men,"  and  "not  the  judgment  of  bad 
people,  the  criminal  element,"  is  too  nar- 
row and  restrictive,  since  the  reputation  for 
truth  and  veracity  among  one's  neighbors  is 
equally  competent  whether  they  are  virtu- 
ous or  immoral,  or  whether  it  is  founded 
upon  dispassionate  judgment  or  upon  warm 
admiration  for  constant  truthfulness,  or 
natural  indignation  at  habituil  falsehood. 
Brown  v.  United  Stetes,  164  U.  S.  221,  17 
Sup.  Ct.  Rep.  33,  41:410 

583.  The  wise  and  humane  provision  of  the 
law,  that  ''the  person  charged  shall,  at  his 
own  request,  but  not  otherwise,  be  a  com- 
petent witness,"  should  not  be  defeated  by 
hostile  comments  of  the  trial  judge  on  the 
testimony  of  the  accused.  Hicks  v.  United 
States,  150  U.  S.  442,  14  Sup.  Ct.  Rep. 
144,  37:  1137 
Cited    in    Starr   y.    United    States,    153    U.    S. 

626,  38  L.  ed.  846,  14  Sup.  Ct.  Rep.  919 — 
Reagan  v.  United  States,  157  U.  S.  309,  89 
L.  ed.  712,  15  Sup.  Ct.  Rep.  610 — Allison 
V.  United  States,  160  U.  S.  207,  40  L.  ed. 
397,  16  Sup.  Ct.  Rep.  252 — United  Fire- 
men's Ins.  Co.  ▼.  TLoinas,  47  L.R.A.  454, 
27  C.  C.  A.  46,  53  U.  S.  App.  517,  82  Fed. 
410 — Mullen  v.  United  States,  46  C.  C.  A. 
25,  106  Fed.  895 — Ruppert  v.  Wolf,  4  App. 

D.  C.  560 — Lehman  v.  District  of  Columbia, 
19  App.  D.  C.  220 — Helms  v.  United  States, 
2  Ind.  Terr.  605.  62  S.  W.  60 — State  y. 
White,  10  Wash.  619,  39  Pac.  160. 

584.  Instructions  as  to  the  testimony  of 
the  accused  in  his  own  behalf  on  a  murder 
trial,  comparing  it  with  the  circumstances 
against  him,  and  saying:  "They  cannot  be 
bribed  or  dragged  into  perjury,  or  seduced 
by  bribery  into  perjury,  but  stand  in  oppo- 
sition to  and  confronting  the  defendant, 
who  is  an  interested  party," — are  erroneous 
and  unjust  to  the  defendant.  Hickory  v. 
United  States,  160  U.  S.  408,  16  Sup.  Ct. 
Rep.  327,  40:474 
Cited  in  United  Firemen's  Ins.  Co.  y.  Thomas, 

47  L.R.A.  454,  27  C.  C.  A.  46,  53  U.  S.  App. 
517,  82  Fed.  410 — Mullen  y.  United  States, 
46  C.  C.  A.  24,  106  Fed.  895— Rhea  v. 
United  States,  6  Okla.  263,  50  Pac.  902. 

585.  An  instruction  that  the  testimony  of 
the  accused  in  his  own  behalf  is  to  be 
weighed  by  its  own  inherent  truthfulness  or 
proving  power,  unless  corroborated,  is  not 
erroneous.  Johnson  v.  United  States,  157  U. 
S.   320,    15    Sup.   Ct.   Rep.    614,        39:  717 

586.  The  charge  that  there  was  or  might 
be  "a  conflict  as  to  a  material  fact  between 
the  statements  of  the  accused  (while  testify- 


ing in  his  own  behalf)  and  the  statements 
of  the  other  witnesses  who  are  telling  the 
truth,"  and  that  "then  you  would  hare  a 
contradiction  that  would  weigh  against  the 
statements  of  the  defendant  as  coming  from 
such  witness,"  is  objectionable  in  its  assump- 
tion that  the  other  witnesses,  whose  state- 
ments contradicted  those  of  the  accused,  were 
**telling  the  truth."  Hicks  v.  United  SUtes, 
150    U.    S.    442,    14    Sup.    Ct    Rep.    144, 

37:  1137 

Hypothetical  statements. 

Requested  Instructions  Containing  Ab- 
stract Propositions  Not  Applicable 
to  Case,  see  infra,  750-759. 

Lack  of  Evidence  of  Facts  Assumed  in 
Requested  Instruction,  see  infra, 
768-787. 

See  also  infra,  660-670. 

587.  Instructions  given  to  a  jury  upon  a 
purely  hypothetical  case,  or  involving  ab- 
stract propositions  unsupported  by  any  evi- 
dence, cannot  be  sustained.  Rhett  v.  Poe.  2 
How.  457,  11:338 
Bryan  v.  United  States,  1  Black,  140, 

17:135 
Cited  in  Adams  v.   Foley,   4   Iowa,   53 — Jonei 
v.    Thurmond,    5    Tex.    829 — Lynchburg    ▼. 
Slaughter,  75  Va.  67. 

588.  It  is  clearly  error  in  a  court  to  cbar^ 
a  jury  upon  a  supposed  or  conjectural  state 
of  facts,  of  which  no  evidence  has  been 
offered.  United  States  v.  Breitling,  20  How. 
252,  15: 900 
Chicago,  R.  I.  ft  P.  R.  Co.  v.  Houston,  95 

U.  S.  697,  24:  542 

Cited  in  Chaffee  v.  Boston  Belting  Co.  22  Bov- 
224.   16  L.  ed.  242 — Michigan   Ins.  Bank  t. 
Eldred,  9  Wall.  554,  19  L.  ed.  767— Schnyl 
kill  &   D.   ImproT.   &  R.  Co.  v.   Mudsod,  14 
Wall.  447,  20  L.  ed.  872— New  Orleans  Ini 
Abso.    v.    Piaggio,    16   Wail.    389,    21    L.  ed. 
360 — Tweed's    Case     (Flanders    v.    Tweed » 
16    Wall.    518,    21    Lw    ed.    .393— MerchJints 
Mut.    Ins.   Co.   ▼.    Baring,   20   Wall.    162.  22 
L.   ed.   251 — Texas   &   P.    R.   Co.   v.    Ludltm. 
2  C.  C.   A.  636,   2  U.   S.  App.   342,  52  Fed. 
96 — Texas  &  P.   U.  Co.   v.   Ludlam.  6  C.  C 
A.    456,    13   U.    S.    App.    540,   57    Fed.  483- 
New   York,   N.    H.   &   H.   R.   Co.  v.   Blessing 
14  C.  C.  A.  397,  35  U.  S.  App.  208,  C7  Fed 
281 — St.  Louis.  I.  M.  &  S.  R.  Co.  ▼.  Speocer. 
18  C.  C.  A.  115,  36  U.  S.  App.  22«.  71  Kel 
04 —  Atlas  Nat.  Bank  v.  Holm,  19  C.  C.  A. 
97,  34  U.  8.  App.  472,  71  Fed.  491— Equit 
able   Life  Assur.   Soc.  ▼.   McElroy.  28  C.  i' 
A.   376,   49   U.    8.   App.   548,   83   Fed.  642- 
St.  I^uls,  I.  M.  &  8.  R.  Co.  V  .Woodward.  70 
Ark.  443,  69  S.  W.  55— Holohan  v.  Washing 
ton   &   G.   R.   Co.   8   Mackey.   326— Moffltt   r. 
Cressler,  8  Iowa,  125 — Iowa  College  y.  Hill. 
12    Iowa.    474 — Merchants    Mut.    Ins.  Co.  r 
Baring.  31  Phila.  Leg.  Int.  262— Kimball  t. 
Borden,    95    Va.    207.    28    S.    E.    207— Mc 
Mechen    v.    McMechen.    17    W.    Va.    712.  41 
Am.    Hep.    682— Eggett    v.    Allen,    106   Wti. 
637,  82  N.  W.  656. 

589-90.  It  is  not  error  to  refuse  to  instruct 
as  to  an  abstract  question,  and  instructions 
should  not  be  given  upon  hypothetical  state- 
ments of  fact  of  which  there  is  no  evidence. 
Haines  v.  McLaughlin,  135  U.  S.  584,  10 
Sup.  Ct.  Rep.  876,  34:290 

591-2.  The  court  is  not  bound  to  give  a 
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hypothetical  direction  to  the  jury  and  leave 
it  to  them  to  find  a  fact,  where  no  evidence 
of  such  fact  is  offered,  nor  any  evidence 
from  which  it  can  be  inferred.  M'Niel  v. 
Holbrook,  12  Pet.  84,  9:  1009 

593-4.  The  court  is  not  required  to  state 
the  law  hypothetically  as  dependent  upon  an 
assumed  fact,  but  to  assume  the  fact,  and 
to  state  the  law  positively  upon  that  as- 
sumption.   Reynolds  v.  M* Arthur,  2  Pet.  417, 

7:  470 

Misleading:  Instructions. 

Requested   Instruction,  see   infra,   790- 

793a. 
See  also  infra,  689. 

595.  Instructions  as  to  the  duty  of  a  mine 
owner  with  respect  to  ventilation  of  tlie 
mine  and  keeping  it  clear  from  standing  gas 
are  erroneous,  when  thev  are  so  inconsistent 
with  other  instructions  that  thev  tend  to 
confusion  and  misapprehension,  and  when 
they  make  his  duty  relative  instead  of  ab- 
solute, as  required  by  the  act  of  Congress 
of  March  3,  1891,  making  the  test  what  a 
reasonable  person  would  do,  instead  of  the 

ommand  of  the  statute.    Deserant  v.  Cerillos 

Coal  R.  Co.  178  U.  S.  409,  20  Sup.  Ct.  Rep. 

967,  44:  1127 

Cited  in   Clements  ▼.  Potomac  Electric  Power 

Co.  26  A  pp.  D.  C.  501. 

596.  An  instruction  in  a  suit  for  infringe- 
ment of  an  improvement  in  steam  engines, 
plaintiff's  claim  being  for  a  combination  of 
old  ingredients,  is  misleading  in  asserting 
that  the  omission  of  one  of  the  ingredienti 
of  plaintiff's  combination,  and  the  substitu- 
tion of  another  mechanical  device  to  per- 
form the  same  function,  will  not  avoid  the 
infringement,  for,  unexplained,  the  jury 
would  be  warranted  therefrom  in  finding  for 
the  plaintiff,  though  in  defendant's  machine 
the  substituted  ingredient  was  new  or  old, 
or  was  or  was  not  newly  discovered,  or  was 
or  was  not  well  known  at  the  date  of  plain- 
tiff's patent  as  a  proper  substitute  for  that 
omitted  from  his  combination.    Rees  v.  Gould 

(Gould  y.  Rees)   16  Wall.  187,  21:  39 

597.  An  instruction  that  an  entry  on  bank 
books,  which  truly  represents  "an  actual 
bona  fide  transaction,"  would  not  constitute 
a  false  entry,  is  not  misleading  as  an  as- 
sumption that  an  entry  is  false  unless  it 
represents  a  transaction  entered  into  in  good 
faith  and  without  fraud.  Coffin  v.  United 
States,  162,  U.  S.  664,  16  Sup.  Ct.  Rep.  943, 

40:  1109 

Cited  in   Agnew  y.   United   States,    165   U.    S. 

52,   41  L.  ed.  630.   17  Sup.   Ct.   Rep.   235— 

Towles  y.  United  States,  19  App.  D.  C.  490. 

Smnmlng  vp. 

In  Criminal  Cases,  see  infra,  693. 
See  also  infra,  633. 

598.  No  rule  compels  a  court  in  charging 
a  jury  to  recapitulate  all  the  items  of  the 
evidence,  even  all  bearing  upon  a  single 
question.  AUis  y.  United  States,  155  U.  S. 
117,   16  Sup.  Ct.  Rep.  36,  39:  91 

599.  An  instruction  to  a  jury  may  prop- 


erly summarize  the  facts  in  evidence,  and 
state  that  any  and  all  such  facts,  if  be- 
lieved by  the  jury,  are  to  be  considered  in 
connection  with  the  other  evidence  in  the 
case.  District  of  Columbia  v.  Robinson,  180 
U.  S.  92,  21  Sup.  Ct.  Rep.  283,        45:  440 

600.  The  court  may  sum  up  the  facts  in  a 
case,  with  the  inferences  of  law  deducible 
therefrom;  but  the  law  should  be  separated 
from  the  facts,  and  the  facts  left  to  the 
jury  in  unequivocal  terms.  M'Lanahan  v. 
Universal  Ins.  Co.  1  Pet.  170,  7:  88 
Cited  in   Mitchell    v.    Hnrmony,    13   How.    131. 

14  L.  ed.  82 — Starr  v.  United  States,  153 
U.  S.  625,  38  L.  ed.  845,  14  Sup.  Ct.  Uep. 
919— Sparf  v.  United  States,  156  U.  S.  179. 
39  L.  ed.  388,  15  Sup.  Ct.  Rep.  273— Hayes 
v.  United  States,  32  Fed.  003 — Weiss  v. 
Bethlehem  Iron  Co.  31  C.  C.  A.  370.  59 
U.  S.  App.  627,  88  Fed.  37 — Nyback  v.  Cham- 
pagne  Lumber  Co.  48  C.  C.  A.  637,  109  Fed. 
737 — United  States  v.  Schneider,  21  D.  C. 
428 — ^Anderson  y.  States,  2  Ga.  381 — Holder 
v.  State,  5  Ga.  446— Slate  v.  Hodge,  50  N. 
H.  520 — State  v.  Hcaton,  23  W.  Va.  789. 

601.  It  is  the  right  and  duty  of  the  court 
to  aid  the  jury  by  recalling  the  testimony 
to  their  recollection,  by  collating  its  de- 
tails, by  suggesting  grounds  of  preference, 
where  there  is  contradiction,  by  directing 
their  attention  to  the  most  important  facts, 
and  by  pointing  out  the  true  points  of  in- 
quiry; but  they  must  distinctly  understand 
that  what  is  said  as  to  the  facts  is  only  ad- 
visory, and  in  nowise  intended  to  fetter  the 
exercise  of  their  own  independent  judgment. 
Nudd  V.  Burrow*,  91  U.  S.  426,  23:  286 
Cited  In  St.  Loulf.  I.  M.  &  S.  U.  Co.  v.  Vlckers. 

122  U.  S.  361,  SO  L.  ed.  1161,  7  Sup.  Ct.  Rep. 
1216 — California  Ins.  Co.  v.  Union  Compress 
Co.  133  U.  S.  417.  33  L.  ed.  738,  10  Sup. 
Ct.  Rep.  365 — Lincoln  v.  Power,  151  U.  S. 
442,  38  L.  ed.  227.  14  Sup.  Ct.  Rep.  387— 
Atchison,  T.  &  S.  F.  R.  Co.  v.  Howard.  1 
C.  C.  A.  230,  4  U.  S.  App.  202,  49  Fed. 
208. 

Matters  of  law  and  amount  of  recovery. 

602.  The  correctness  of  a  charge  in  point  of 
law  must  be  ascertained  from  a  consideration 
of  the  whole,  and  not  upon  a  view  of  de- 
tached passages.  Congress  &  £.  Spring  Co. 
V.  Edgar,  99  U.  S.  645,  25:  487 
Cited  In   Pray   v.   Cadwell,   50   Mich.    224,    15 

N.  W.  92— Bauskett  v.  Keltt.  22  S.  C.  191. 

603.  An  instruction  "that  defendants  had 
not  infringed  the  plaintiff's  patent  unless 
they  had  used  all  the  parts  embraced  in  the 
plaintiff's  combination"  is  correct.  Silsbv  v. 
Foote,  14  How.  218,  14:  394 
Cited  In  SUsby  v.   Foote.  20  How.  391,   15   L. 

ed.  958,  1  Whitman.  Pat.  Cns.  1083— Cromp- 
ton  v.  Belknap  Mills,  3  Fisher,  Pat.  Cas. 
554,   Fed.  Cas.  No.  18.285. 

604.  The  issue  of  the  testamentary  capacity 
of  a  person  who  had  once  been  insane  was 
properly  submitted  to  the  jury  by  instruc- 
tions that,  if  they  found  his  insanity  to  be 
permanent  in  its  nature  and  character, 
the  presumption  was  that  it  would  continue, 
and  that  the  burden  was  upon  the  defendant 
to  satisfy  the  jury,  by  a  preponderance  of 
testimony,  that  he  was,  at  the  time  of  exe- 
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cuting  the  will,  of  sound  mind.     Keely  v. 
Moore,  196  U.  S.  38,  25  Sup.  Ct.  Rep.  169, 

49:  376 

605.  An  instruction  requested  to  be  given 
to  a  jury,  that  "the  only  legal  test  of  in- 
sanity is  delusion,"  cannot  properly  be  given 
as  a  rule  of  law.  Manhattan  L.  Ins.  Co.  v. 
Broughton,  109  U.  S.  121,  3  Sup.  Ct.  Rep. 
99,  27: 878 

606.  Where  the  question  was  whether  the 
defendants  contracted  as  partners  or  as  rep- 
resentatives of  a  corporation,  a  charge  was 
sufficiently  favorable  to  them  where  it  was 
to  the  effect  that  if  there  was  such  a  cor- 
poration qualified  to  do  business  at  the 
date  of  the  contract  signed  in  its  name,  and 
that  if  the  defendants  were  authorized  to 
act  for  it  and  informed  the  other  party  that 
the  corporation  was  making  the  contract, 
the  verdict  must  be  in  their  favor,  and  also 
that  if  they  assumed  authority  to  contract 
in  corporate  capacity  and  to  notify  the  other 
party  of  that  fact,  or  if  he  otherwise  knew  it, 
the  verdict  must  be  in  their  favor.  Mc- 
Gowan  v.  American  Pressed  Tan  Bark  Co. 
121    U.    S.    575,    7    Sup.    Ct   Rep.    1315, 

30:  1027 

607.  An  indorser  of  a  promissory  note  can- 
not complain  of  an  instruction  that  notice 
of  nonpayment  and  protest  should  be  given 
through  the  medium  of  the  postoffice  the 
day  after  the  last  day  of  grace,  in  tine  to  go 
by  the  succeeding  mail,  as  such  an  instruc- 
tion is  even  more  favorable  to  him  than  he 
is  entitled  to  demand,  since  the  mail  of  the 
next  day  may  have  gone  out  before  early 
business  hours,  or  no  mail  may  have  gone 
out  for  several  days.  Fullerton  v.  Bank  of 
United  States,  1  Pet.  604,  7:  280 

608.  Where  the  contract  is  to  pay  in  gold, 
the  court  may  direct  the  jury  to  find  the 
value  of  the  gold  in  currency,  and  bring  in  a 
verdict  accordingly.  Gregory  v.  Morris,  96 
U.  S.  619,  24:  740 

609.  The  plaintiff  in  ejectment  cannot  com- 
plain of  a  charge  that  the  necessary  re- 
quisites to  an  adverse  possession  include 
exclusive  appropriation  by  actual  occupancy, 
notice  to  the  public  and  all  concerned  of 
the  claim,  and  enjovment  of  profits.  Ewing 
V.  Bui  net,  11  Pet. '41,  9:624 

610.  In  an  action  where  the  plaintiff 
claims  the  balance  of  an  account  as  being 
the  precise  sum  due  him,  and  there  is  no  dis- 
pute upon  the  facts,  it  is  competent  for 
the  court  to  instruct  the  jury  that  it  is  a 
ptated  account.  Toland  v.  Sprague,  12  Pet. 
300,  9:  1093 
Cited  In  Standard  Oil   Co.  v.   Van   Etten,    107 

U.  S.  334,  27  L.  ed.  322,  1  Sup.  Ct.  Rep. 
178 — United  States  v.  Rider.  50  Fed.  407 
— Gray  v.  Belden,  3  Fla.  119. 

611.  Secondary  proof  that  an  entry  ex- 
isted, on  the  books,  of  the  transfer  of  real 
estate  to  a  firm ;  that  an  account  was  opened 
in  them  with  the  property;  that  the  money 
of  the  firm  was  applied  to  the  consideration 
of  the  purchase;  that  the  persons  who  erec- 
ted   new   buildings    on    the    property    were 


paid  by  the  notes  and  checks  of  the  firm; 
that  the  buildings  were  rented  in  the  name, 
and  partly  furnished  and  taxes  paid  with 
the  funds,  of  the  partnership, — ^is  not  sufti- 
cient  to  raise  a  presumption  of  a  deed,  by 
a  jury,  as  a  matter  of  direction  from  a 
court.     Hanson  v.  Eustace,  2  How.  653, 

11:416 

612.  In  an  action  upon  a  life  insurance 
policy  containing  a  condition  whieh  excluded 
death  or  injury  caused  by  breach  of  the  lav. 
the  assured  having  been  killed  while  driving 
in  a  horse  race,  it  is  error  to  instruct  the  jury 
that  the  clause  is  to  be  construed  with  ref- 
erence to  the  opinion  of  ordinary  people  in 
the  locality  where  the  race  took  place  as  to 
whether  such  driving  was  precluded,  since 
the  policy  is  to  be  construed  by  the  court  so 
far  as  it  involves  matters  of  law,  and  by 
the  jury,  aided  by  the  court,  when  it  in- 
volves law  and  fact.  Travelers'  Ins.  Co.  t. 
Seaver,  19  Wall.  531,  22: 1» 

613.  An  instruction  is  proper  which,  on 
leaving  it  to  the  jury  to  determine  whether 
the  insured  had  any  disease  within  the  mean* 
ing  of  the  term  as  used  in  the  policy,  de- 
clared, in  effect,  that  substantial  truth  in 
answer  to  the  questions  propounded  in  tbe 
application  was  all  that  was  required.  Man- 
hattan L.  Ins.  Co.  V.  Francisco,  17  Wall. 
672,  21:698 
Cited   In   Manufacturers'   Accl.    Indemnity  Co. 

v.   Dorian,   22  L.R.A.  627,   7  C.  C.  A.  588, 
16  U.  S.  App.  290,  58  Fed.  952. 

614.  The  jury  on  a  trial  de  novo  upon  an 
appeal  from  an  award  of  commissioners  in 
condemnation  proceedings  are  properly  in- 
structed that  they  must  be  satisfied  as  to 
the  value  and  damage  by  the  testimony  pro- 
duced before  them,  without  reference  to  any 
testimony  produced  before  the  commissioners, 
and  that  they  must  not  be  influenced  by  the 
commissioners'  report.  Sharp  ▼.  United 
States,  191  U.  S.  341,  24  Sup.  Ct.  Rep.  114, 

48:211 

615-6.  In  an  action  against  the  proprietor 
of  an  overland  stage  line   for  the  loss  of 

Property  by  robbery  of  the  stage  by  hostile 
ndians,  an  instruction  requiring  defendant 
to  furnish  as  a  driver  a  cool,  self-possessed, 
prudent,  careful  man,  of  good  judgment  and 
forethought,  is  not  objectionable  as  requiring 
more  than  ordinary  diligence  and  attentum 
from  defendant.  Holladay  v.  Kennard,  12 
Wall.  254,  20:  390 

Cited  In  Anderson  v.  New  York  ft  T.  S.  8.  Ca 
47   Fed.  89. 

617.  A  charge  upon  the  subject  of  tbe 
knowledge  by  a  fireman  of  the  absence  of 
brakes  on  the  engine  on  which  he  had  ridden 
50  or  60  miles  is  not  erroneous,  where  it 
amounts  solely  to  a  direction  to  the  jury  that 
the  man  was  bound  to  use  his  eyes,  smd  if. 
by  their  use,  he  could  see  the  defect  be 
was  bound  thereby,  even  though  he  had  not 
observed  it ;  but  that  he  was  not  bound  to 
make  a  careful  examination  of  every  ixart  of 
an  engine  upon  which  he  was  fireman,  in 
order  to  charge  the  railway  company  with 
negligence,  or  exonerate   himself  from  tbe 
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eharg«  of  contributory  negligence.  Clioctaw, 
O.  ft  G.  R.  Co.  V.  Holloway,  191  U.  S.  334, 
24   Sup.   Ct.   Rep.   102,  48:207 

618.  An  instruction  as  to  the  effect  of 
dosed  gates  at  a  railway  crossing  as  a  notice 
of  danger  to  a  person  attempting  to  cross 
the  tracks  is  not  erroneous,  where  it  tells 
the  jury  that  if  the  sates  were  generally 
kept  down  at  night  without  regard  to  the 
presence  or  absence  of  passing  trains,  and 
the  pedestrian  had  knowledge  of  that  fact, 
then  the  circumstance  that  the  gates  were 
down  when  he  was  run  over  in  attempting 
to  cross  the  tracks  at  night  was  not  of 
itself  a  warning  to  him  of  the  presence  of 
danger,  and  that  contributory  negligence 
could  not  be  imputed  to  him  from  that  fact 
alone.  Baltimore  &  P.  R.  Co.  v.  Landrigan, 
191    U.   S.   461,    24    Sup.    Ct.    Rep.    137, 

48:262 
(Hted  In  Baltimore  &  O.  R.  Co.  y.  Connell,  60 
C.  C.  A.  674,  137  Fed.  12. 

619.  It  is  error  to  refuse  to  instruct  the 
jury  that,  if  they  find  from  the  evidence 
that  the  defendant  railroad  company  used 
both  the  blocked  and  unblocked  frog,  and 
that  it  is  questionable  which  is  the  safer  or 
more  suitable  for  the  business  of  the  road, 
then  the  use  of  the  unblocked  frog  is  not 
negligence,  and  the  jury  should  not  impute 
the  same  as  negligence  to  the  defendant, 
and  should  not  find  for  the  defendant. 
Southern  P.  Co.  ▼.  Seley,  152  U.  S.  145, 
14  Sup.  Ct.  Rep.  530,  38:  391 
Diatinguished  In  Northern  P.  R.  Co.  v.  Tynan, 

56  C.  C.  A.  196,  119  Fed.  292. 

Cited  in  Hunt  ▼.  Kane,  40  C.  C.  A.  876,  100 
Fed.  260 — Kilpa trick  v.  Choctaw,  O.  St  G. 
B.  Co.  57  C.  C.  A.  257,  121  Fed.  13. 

620.  An  instruction  that  a  railroad  com- 
pany was  not  liable  for  a  loss  from  a  fire 
set  by  a  passing  locomotive,  if  it  used  "the 
most  approved  spark  arrester,  at  the  time  in 
good  condition,"  and  the  engine  was  then 
and  there  operated  with  ordinary  care  and 
prudence;  but  that  it  was  so  liable  if  it 
failed  "to  use  the  most  approved  spark  ar- 
rester and  apparatus  connected  with  the  en- 
•ine  as  in  ordinary  use  by  properly  conducted 
railways  to  prevent  the  escape  of  fire,"  so 
far  as  it  could  consistently  be  done  in  its 
business, — is  not  open  to  the  objection  that 
it  left  the  jury  to  consider  the  original  con- 
struction of  the  spark  arrester  irrespective 
of  its  condition  at  the  time  of  the  fire. 
Texas  &  P.  R.  Co.  v.  Watson,  190  U.  S. 
287,  23  Sup.  Ct.  Rep.  681,  47:  1057 

621.  A  sufficient  charge  as  to  negligence 
in  driving  so  close  to  a  railway  as  to  be 
injured  by  passing  cars  is  given  by  telling 
the  jury  to  look  at  all  the  circumstances  in 
determining  whether  the  person  acted  with 
due  care  or  was  guilty  of  negligence,  and  in 
approaching  was  bound  to  use  care  propor- 
tionate to  the  danger.  Rio  Grande  Western 
R.  Co.  v.  Leak,  163  U.  S.  280,  16  Sup.  Ct. 
Rep.  1020,  41:  160 

622.  An  instruction  that  it  was  the  duty 
of  an  injured  employee  to  submit  to  all  treat- 
ment that  a  reasonably  prudent  person  would 

U.  8.  Dig.— 357 


have  submitted  to,  in  order  to  improve  his 
condition,  and  that  his  employer  was  liable 
for  no  damages  which  might  have  been  pre- 
vented by  reasonable  care,  is  not  objection- 
able as  authorizing  the  inference  that  as  a 
prudent  man  the  employee  might  have  post- 
poned recovery  from  his  injury  to  recovery 
of  damages.  Texas  &  P.  R.  Co.  v.  Behymer, 
189    U.   S.   468,   23    Sup.   CL   Rep.    622, 

47:  905 

623.  Where  the  jury  in  a  Federal  court 
were  distinctly  informed  that  they  were  to 
follow  the  rule  of  damages  announced  by  the 
state  court,  in  an  action  for  death,  the 
statement  to  the  jury  that  the  court  below 
had,  on  a  former  occarion,  acted  on  a  differ- 
ent interpretation  ot  the  statute,  is  not 
ground  of  error.  Louisville,  E.  &  St.  L.  R. 
Co.  V.  Clarke,  162  U.  S.  230.  14  Sup.  Ct. 
Rep.  679,  38:  422 

Weight  and  sufficiency  of  evidence. 

Credibility  of  Witnesses,  see  supra, 
577-586. 

Excluding  or  Ignoring  Evidence,  see  in- 
fra, 672-687. 

In  Criminal  Cases,  see  infra,  691-699. 

See  also  supra,  130,  673;  infra,  665. 

624.  A  court  of  the  United  States,  in  sub- 
mitting a  case  to  the  jury,  may  express  its 
opinion  upon  the  facts,  if  no  rule  is  in- 
correctly stated  and  all  matters  of  fact  are 
ultimately  submitted  to  the  determination  of 
the  jury.  Lovejoy  v.  United  States,  128  U. 
S.  171,  9  Sup.  Ct.  Rep.  57,  32:389 
Williams  v.  Conger,  126  U;  S.  397,  8  Sup.  Ct. 

Rep.  933,  31:778 

California  Ins.  Co.  v.  Union  Compress  Co. 
133  U.  S.  387,  10  Sup.  Ct.  Rep.  365, 

33:  730 

United  States  v.  Philadelphia  A  R.  R.  Co. 
123  U.  S.  113,  8  Sup.  Ct.  Rep.  77,     31 :  138 

Rucker  v.  Wheeler,  127  U.  S.  85,  8  Sup.  Ct. 
Rep  1142,  32: 102 

Cited  in  Rlcker  v.  Wheeler,  127  U.  S.  93.  82 
L.  ed.  106,  8  Sup.  Ct.  Rep.  1142 — Lovejoy 
V.  United  States.  128  U.  S.  173,  32  L.  ed. 
390,  9  Sup.  Ct.  Rep.  57 — Baltimore  St  P.  R. 
Co.  V.  Fifth  Baptist  Church,  137  U.  S.  674, 
84  L.  ed.  787,  11  Sup.  Ct.  Rep.  185— Sim- 
mons V.  United  States.  142  U.  S.  155,  35  L. 
ed.  971,  12  Sup.  Ct  Rep.  171 — Starr  v. 
United  States.  153  U.  S.  625.  38  L.  ed.  845. 
14  Sup.  Ct.  Rep.  910 — Sparf  v.  United  States. 
166  U.  S.  178,  89  L.  ed.  388,  16  Sup.  Ct. 
Rep.  273 — Pierce  v.  Tennessee  Coal,  Iron  & 
R.  Co.  173  U.  S.  10,  39  L.  ed.  595.  19  Sup. 
Ct.  Rep.  335 — Capital  Traction  Co.  v.  Hof, 
174  U.  S.  16,  43  L.  ed.  877.  19  Sup.  Ct 
Rep.  680 — Atchison,  T.  &  S.  P.  R.  Co.  ▼. 
Howard,  1  C.  C.  A.  231,  4  U.  S.  App.  202. 
49  Fed.  208 — Joyce  v.  Charlestou  Ice  Mt^. 
Co.  50  Fed.  374 — Van  Gunden  v.  Virginia 
Coal  &  I.  Co.  3  C.  C.  A.  311.  8  U.  S.  App. 
229,  62  Fed.  856 — Smith  ▼.  Sun  Printing  & 
Pub.  Asso.  5  C.  C.  A.  97.  14  U.  S.  App. 
173,  56  Fed.  240— Pullman's  Pnlace  Car  Co. 
V.  Harklns,  6  C.  C.  A.  335.  17  U.  S.  App. 
22,  65  Fed.  938— Pittsburgh,  C.  C.  &  St. 
L.  R.  Co.  V.  Russ,  6  C.  C.  A.  602,  18  U.  S. 
App.  279.  57  Fed.  827 — Endleman  v.  United 
States,  30  C.  C.  A.  192,  57  U.  S.  App.  1, 
86  Fed.  463— Fidelity  Mut.  Life  Asso.  v. 
Miller.  34  C.  C.  A.  218,  63  U.  S.  App.  717, 
92    Fed.    70 — ^Aerhcart   v.    St.    Louis,    I.    II. 
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&  S.  R.  Co.  40  C.  C.  A.  173,  99  Fed.  910 
Breese  y.  United  States,  46  C.  C.  A.  541, 
106  Fed.  686 — Nyback  y.  Champagne  Lum- 
ber Co.  48  C.  C.  A.  637,  109  Fed.  737— 
Lesser  Cotton  Co.  y.  St.  Louis,  I.  M.  St  S. 
R.  Co.  52  C.  C.  A.  104,  114  Fed.  142— Kerr 
y.  Modern  Woodmen,  54  C.  C.  A.  668,  117 
Fed.  596 — United  States  y.  Schneider,  21 
D.  C.  426— Parris  v.  United  States,  1  Ind. 
Terr.  50,  3o  S.  W.  243 — Haun  y.  Rio  Grande 
W.  R.  Co.  22  Utah,  361,  62  Pac.  908. 

625.  The  judge  presiding  at  a  trial,  civil 
or  criminal,  in  any  court  of  the  United 
States,  may  assist  the  jury  by  expressing  to 
them  his  opinion  upon  the  questions  of  fact 
which  he  submits  to  their  determination. 
Simmons  v.  United  States,  142  U.  S.  148, 
12  Sup.  Ct.  Rep.  171,  35:968 
Cited  in  Doyle  y.  Union  P.  R.  Co.  147  U.  S. 

430,  37  L.  ed.  230,  13  Sup.  Ct.  Rep.  833 
— Lincoln  y.  Power,  151  U.  S.  442,  38  L.  ed. 
227,  14  Sup.  Ct.  Rep.  387 — Thompson  y. 
United  States,  155  U.  S.  274,  39  L.  ed.  149. 
15  Sup.  Ct  Rep.  73 — Wiborg  y.  United 
States,  163  U.  S.  636.  41  L.  ed.  298,  16 
Sup.  Ct.  Rep.  1127 — Atchison,  T.  St  S.  F. 
R.  Co.  y.  Howard,  1  C.  C.  A.  231,  4  U.  S. 
App.  202,  49  Fed.  208 — Smith  y.  Sun  Print- 
ing &  Pub.  Asso.  5  C.  C.  A.  97,  14  U.  S. 
App.  173,  55  Fed.  246 — Woodruff  v.  United 
States,  58  Fed.  767 — Sparr  y.  United  States, 
31  C.  C.  A.  209,  59  U.  S.  App.  663,  87 
Fed.  708— Fidelity  Mut.  Life  Asso.  y.  Miller, 
63  U.  S.  App.  717,  34  C.  C.  A.  218,  92 
Fed.  70 — Breese  y.  United  States,  45  C.  C. 
A.  541,  106  Fed.  686— Chlng  y.  United 
States,  56  C.  C.  A.  309,  118  Fed.  543 — 
United  States  y.  Schneider,  21  D.  C.  429 
— Washington  Gaslight  Co.  y.  Poore,  3  App. 
D.  C.  139 — Fulton  y.  Fletcher,  12  App.  D. 
C.  22. 

626.  In  the  courts  of  the  United  States, 
the  judge,  in  submitting  a  case  to  the  jury, 
may,  at  his  discretion,  wheneyer  he  thinks  it 
necessary  to  assist  them  in  arriving  at  a 
just  conclusion,  comment  upon  the  evidence, 
call  their  attention  to  parts  of  it  which  he 
thinks  important,  and  express  his  opinion 
upon  the  facts.  Vicksburg  k  M.  R.  Co.  v. 
Putnam,  118  U.  S.  545,  7  Sup.  Ct.  Rep.  1, 

30:  257 
Cited  in  St.  Louis,  I.  M.  &  S.  R.  Co.  y.  Vlckers, 
122  U.  S.  363,  30  L.ed.  1161,  7  Sup.  Ct. 
Rep.  1216 — United  States  y.  Philadelphia 
&  R.  R.  Co.  123  U.  S.  114,  31  L.  ed.  139, 
8  Sup.  Ct.  Rep.  77 — Rucker  y.  Wheeler, 
127  U.  S.  93,  32  L.  ed.  106,  8  Sup.  Ct.  Rep. 
1142 — California  Ins.  Co.  v.  Union  Com- 
press Co.  133  U.  S.  417,  33  I^.  ed.  738,  10 
Sup.  Ct.  Rep.  365 — Baltimore  ft  P.  R.  Co. 
y.  Fifth  Baptist  Church,  137  U.  S.  574.  34 
L.  ed.  787,  11  Sup.  Ct.  Rep.  185 — Simmons 
y.  United  States,  142  U.  S.  155,  35  L.  ed. 
971,  12  Sup.  Ct.  Rep.  171,  Lincoln  y. 
Power,  151  U.  S.  442,  88  L.  ed.  227,  14 
Sup.  Ct.  Rep.  387 — Capital  Traction  Co.  v. 
Hof,  174  U.  S.  16,  43  L.  ed.  878,  19  Sup. 
Ct.  Rep.  580 — United  States  v.  Hall,  10 
L.R.A.  332,  44  Fed.  880— Atchison,  T.  St 
S.  F.  R.  Co.  y.  Howard,  1  C.  C.  A.  230,  4 
U.  S.  App.  202,  49  Fed.  208 — Van  Gunden 
y.  Virginia  Coal  ft  I.  Co.  3  C.  C.  A.  811, 
8  U.  S.  App.  229,  52  Fed.  856 — Doyle  \ 
Boston  ft  A.  R.  Co.  27  C.  C.  A.  267,  50 
U.  S.  App.  249,  82  Fed.  873— Martin  y. 
Hughes,  89  C.  C.  A.  165.  98  Fed.  561— 
Aerheart  v.  St.  Louis,  I.  M.  &  S.  R.  Co.  40 
C.  C.  A.  173,  09  Fed.  910— Kerr  y.  Modern 
Woodmen,  54  C.  C.  A.  658,  117  Fed.  696 — 


Territory  y.  Keyes,  5  Dak.  253,  38  N.  W. 
440 — ^Washington  Gaslight  Co.  y.  Poore,  3 
App.  D.  C.  139 — Fulton  y.  Fletcher,  12  App. 
D.  C.  22 — Massuere  y.  Dickens,  70  Wis.  91. 
35  N.  W.  349. 

627.  Where  the  judge  expressed  an  opinion 
to  the  jury  as  to  the  testimony  in  regard  to 
a  particular  fact  as  applicable  to  the  issuer, 
but  said  that  he  left  the  matter  wholly  to 
them  to  determine,  this  was  not  error.  Haines 
V.  McLaughlin,  135  U.  S.  584,  10  Sup.  a. 
Rep.  876,  34:  290 
Cited   in    Fidelity   Mut    Life    Asso.    y.   Miller. 

34  C.  C.  A.  218,  63  U.  S.  App.  717,  92 
Fed.  70. 

628.  A  court  may  giye  its  opinion  on  the 
evidence  to  the  jury,  being  careful  to  dis- 
tinguish between  matters  of  law  and  matters 
of  opinion  in  regard  to  the  facts.  When  a 
matter  of  law  is  given,  it  is  conclusive;  bat 
a  matter  of  opinion  as  to  the  facts  will  only 
have  such  an  influence  as  the  jury  may  think 
it  entitled  to.  Games  v.  Stiles  ex  dem. 
Dunn,  14  Pet  322,  10:  476 
Cited  in   Mitchell  y.   Harmony,   18   How.  131, 

14  L.  ed.  82 — Nudd  v.  Burrows,  91  U.  S. 
439,  23  L.  ed.  289,  13  Nat  Bankr.  Beg. 
292 — Charter  Oak  L.  Ins.  Co.  v.  Rodel,  86 
U.  S.  238,  24  L.  ed.  434 — SUrr  y.  United 
States,  153  U.  S.  625,  38  L.  ed.  845.  14 
Sup.  Ct.  Rep.  919 — Hayes  y.  United  States. 
82  Fed.  663 — Nyback  v.  Champagne  Lnmber 
Co.  48  C.  C.  A.  637,  109  Fed.  737— United 
States  V.  Murphy,  Mac  Arth.  ft  M.  381.  48 
Am.  Rep.  754 — United  States  y.  Schneider, 
21  D.  C.  428— Sheahan  v.  Barry,  27  Mich. 
228— State  v.  Hodge,  50  N.  H.  520— Sutt 
V.  Heaton,  23  W.  Va.  789. 

629.  A  court  may  not  only  present  the 
facts  proved  in  its  charge  to  the  jury,  but 
give  its  opinion  as  to  those  facta;  but  the 
jury  should  be  made  distinctly  to  under- 
stand that  the  instruction  was  not  given  m 
a  point  of  law.  Tracy  v.  Swartwout,  10  Pet 
80,  9: 354 
Cited   in    Charter   Oak   L.    Ins.    Co.    v.   RoJ^l. 

95  U.  S.  238,  24  L.  ed.  434 — Starr  v.  United 
States.  153  U.  S.  625,  38  L.  ed.  845,  14 
Sup.  Ct.  Rep.  919 — Blake  v.  Smith,  Fed.  Cas. 
No.  1,502 — Behr  v.  Connecticut  Mut  L.  Idjl 
Co.  2  Flipp.  698,  4  Fed.  362 — ^Anderson  t. 
Avis,  10  C.  C.  A.  350,  8  U.  8.  App.  618,  6!! 
.  Fed.  230 — Nyback  v.  Champagne  LumU^r 
Co.  48  C.  C.  A.  637,  109  Fed.  737— Sheabaa 
y.  Barry,  27  Mich.  228 — De  Groot  v.  Van 
Duser,  20  Wend.  403 — Hann  y.  Rio  Grande 
Western  R.  Co.  22  Utah,  361,  62  Pac.  90S. 

630.  The  judge  may  express  his  opinion  nn 
the  weight  of  evidence;  and  in  cases  wliere 
the  jury  are  likely  to  be  influenced  by  t}if  ir 
prejudices,  it  is  well  for  him  to  do  so  but 
it  is  entirely  in  his  discretion.  Charter  Oak 
L.  Ins.  Co.  V.  Rodel,  95  U.  S.  232,  24:  433 
Cited  in  Conely  v.  McDonald,  40  Mich.  156. 

631.  If,  to  the  judicial  mind,  the  evidence, 
tested  by  the  law  of  the  issue  and  rulei«  of 
evidence,  is  not  sufficient  to  justify  a  jun 
fairly  and  reasonably  in  finding  a  verdit 
for  the  plaintiff,  the  court  should  so  tell 
the  jury.    Pleasants  v.  Fant,  22  Wall.  IH. 

22:783 
Diatinffviahed  in   Dulany   v.   Elford,   22  S.  C 

308. 
Cited  in  Central  Nat.  Bank  v.  Royal  Ins.  Coi 

103   U.    S.   786,   26   L.  ed.   460 — Stewart  v. 
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Lansliig,  104  U.  S.  512,  26  L.  ed.  869— 
Hiicfflns  y.  McCrea,  116  U.  S.  683,  29  L.  ed. 
768,  6  Sup.  Ct  Rep.  557 — ^Rosen  v.  United 
Btateii,  161  U.  S.  43,  40  L.  ed.  610,  16  Sup. 
Ct.  Rep.  484 — Coughran  y.  Bigelow,  164 
U.  S.  307,  41  L.  ed.  446,  17  Sap.  Ct  Rep. 
117 — Southern  P.  Co.  y.  Johnson,  12  C.  C. 
A.  485,  29  U.  S.  App.  201,  64  Fed.  957— 
Mt.  Holly  Mln.  &  Mfg.  Co.  y.  Caralelgh  Phos- 
phate St  Fertilizer  Works,  18  C.  C.  A.  541, 
25  U.  S.  App.  669,  72  Fed.  249 — Travelers' 
Ins.  Co.  y.  Randolph,  24  C.  C.  A.  311,  47 
U.  S.  App.  260,  78  Fed.  760 — Sloss  Iron  & 
Steel  Co.  v.  South  Carolina  St  G.  R.  Co.  29 
C.  C.  A.  56,  42  U.  S.  App.  748,  85  Fed. 
138 — Thomason  v.  Southern  R.  Co.  51  C. 
C.  A.  68,  113  Fed.  81— Judd  y.  New  York  St 
T.  S.  S.  Co.  64  C.  C.  A.  243,  117  Fed.  211— 
Wright  V.  Stanley,  56  C.  C.  A.  236,  119 
Fed.  332— White  y.  Warren,  120  Cal.  328, 
49  Pac.  129 — Conely  y.  McDonald,  40  Mich. 
154 — Seabury  y.  BoUes  (Seabury  y.  Crow- 
ell)  51  N.  J.  L.  104,  11  L.R.A.  136,  16  Atl. 
54. 

632.  The  judge  may  properly  explain  to 
the  jury  the  effect  of  different  portions  of 
the  evidence;  and  if  the  jury  find  a  verdict 
against  plain  evidence,  their  verdict  will  be 
set  aside.  Pinkerton  v.  Ledoux,  129  U.  S. 
346,  9  Sup.  Ct.  Rep.  399,  32:  706 
Cited  in  Texas  &  P.  R.  Co.  v.  Rhodes,  18  C. 

C.  A.  13,  30  U.  S.  App.  501,  71  Fed.  148. 

633.  A  statement  of  fact  based  on  uncon- 
tradicted testimony  made  in  a  recapitula- 
tion of  the  evidence  by  the  judge  is  not 
error.  Wiborg  v.  United  States,  163  U.  S. 
632,  16  Sup.  Ct.  Rep.  1197,  1127,    41 :  289 

634.  An  instruction  to  the  effect  that  the 
precise  meaning  of  a  certain  term  used  in 
evidence  has  not  been  clearly  shown,  and 
making  a  mere  comment  upon  the  evidence, 
is  not  erroneous  as  withdrawing  or  annul- 
ling the  evidence  on  the  subject.  Hansen  v. 
Boyd,  161  U.  S.  397,  16  Sup.  Ct.  Rep.  571, 

40:746 

634a.  Where  the  evidence,  or  any  part  of 
it>  if  believed  by  the  jury,  is  decisive  of  the 
case,  it  is  proper  for  the  court  to  instruct 
the  jury  to  that  effect.  Schuchardt  v.  Allen, 
1  Wall.  359,  17:  642 

Stitt  y.  Huidekoper,  17  Wall.  384,  21 :  644 
Washington,  A.  Sl  G.  Steam  Packet  Co.  v. 

Sickles,  10  How.  419,  13:  479 

634b.  In  an  action  on  coupons  detached 
from  county  bonds,  where  all  the  defenses 
relied  on  in  the  action  involve  questions 
of  law  only,  except  that  as  to  bona  fide 
ownership,  and  the  court  correctly  decided 
the  legal  propositions  in  favor  of  the  plain- 
tiff, it  is  not  error  to  instruct  the  jury  to 
bring  in  a  verdict  for  the  plaintiff  if  they 
believe  he  was  the  bona  fide  holder  and 
owner  of  the  coupons  sued  upon.  Ralls 
County  V.  Douglass,  105  U.  S.  728,    26:  957 

635.  The  court  cannot  instruct  on  the  sufli- 
iency  of  evidence.  Strother  v.  Lucas,  12  Pet. 
410,  9:  1137 

636.  The  court  cannot  express  an  opinion 
upon  the  sufficiency  of  evidence  which  is 
fteparated  from  the  entire  body  thereof. 
Walker  v.  Bank  of  Washington,  3  How.  62, 

11:494 


I     637.  The  court  cannot  be  required  to  give 

to    the    jury   an   opinion   on   any   question 

that    involves    facts    with    law.      Smith    v. 

Carrington,   4   Cranch,   62,  2:  550 

Cited  in  Stearns  v.  Barrett,  1  Mason,  173,  Fed. 

Cas.  No.  13,337 — ^United  States  v.  Bumham,  1 

Mason,  69,  Fed.  Cas.  No.  14,690 — Brackett  v. 

Norton,  4  Conn.  621,  10  Am.  Dec.  179 — Slb- 

.  ly  V.  Hood,  3  Mo.  298 — State  v.  Hascall,  6  N. 

H.  359 — New  York  Firemen    Ins.   Co.  v.  Wal- 

den,  12   Johns.    517 — Peasley  v.  Boatwright,  2 

Leigh,  197 — Brooke  v.  Young,  3  Rand.  (Va.) 

112— Kitty  V.  Fitshngh,  4  Rand   (Va.)   604. 

638.  The  expression  of  an  opinion  respect- 
ing the  effect  of  conflicting  testimony  ren- 
ders a  charge  erroneous.  Tayloe  v,  Riggs,  1 
Pet.  591,  7:  275 

639.  An  instruction  which  requires  the 
court  to  give  an  opinion  upon  matters  of 
evidence  proper  for  the  consideration  of  the 
jury,  and  which  might  be  fairly  open  to 
controversy  before  them,  is  properly  refused. 
Clarke  v.  Courtney,  5  Pet.  319,  8:  140 

640.  The  court  ought  not  to  instruct,  and, 
indeed,  cannot  instruct,  on  the  sufficiency  of 
evidence;  but  no  instructions  to  the  jury 
should  be  given  except  on  evidence  in  the 
case.  Where  there  is  evidence  on  a  point, 
the  court  may  be  called  upon  to  instruct 
the  jury  on  the  law,  but  it  is  for  them  to 
determine  the  effect  of  evidence.  Chesapeake 
&  0.  Canal  Co.  v.  Knapp,  9  Pet.  541, 

9:222 

641.  An  instruction  cannot  be  founded  up- 
on facts  which  it  assumes  to  be  established 
in  the  case,  without  referring  them  to  the 
decision  of  the  jury.  Winn  v.  Patterson, 
9  Pet.  663,  9:  266 

642.  The  court  is  not  authorized  to  take 
from  the  jury  the  right  of  weighing  the  evi- 
dence bearing  on  controverted  facts.  Mutual 
L.  Ins.  Co.  V.  Snyder,  93  U.  S.  393,  23:  887 
United  States  v.  Tillotson,  12  Wheat.  180, 

6:  594 
Gardner  v.  Babcock  (Providence  v.  Babcock) 

3  Wall.  240,  18:  31 

Scott  V.   Lloyd,   9   Pet.   418,  9:  178 

Cited    in    Strother   v.    Lucas,    12    Pet    459,    9 

L.  ed.   1156. 

643.  A  court  cannot  be  required  to  give  an 
instruction  to  the  jury  as  to  the  relative 
weight  and  credibility  of  testimony.  Van 
Ness  V.  Pacard,  2  Pet.  137,  7:  374 
Burden  v.  Denig,  92  U.  S.  716,  23:  764 
Cited  in  Charter  Oak  L.  Ins.  Co.  ▼.  Rodel,  95 

U.  S.  238,  24  L.  ed.  435 — Behr  v.  Connecti- 
cut Mut.  L.  Ins.  Co.  2  Flipp.  698,  4  Fed. 
362— Butler  v.  Stocking,  8  N.  Y.  412— 
Lemmon  v.  People,  20  N.  T.  567. 

644.  A  requested  instruction  involving 
mixed  questions  of  law  and  fact,  and  requir- 
ing the  court  to  find  the  fact  and  then  to 
declare  the  law  on  that  fact,  is  properly 
refused.    Reynolds  v.  M'Arthur,  2  Pet.  417, 

7:470 

645.  The  court  cannot  be  called  upon, 
when  a  case  is  before  a  jury,  to  decide  on 
the  nature  and  effect  of  the  whole  evidence 
introduced  in  support  of  the  plaintiff's  case, 
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part  of  which  is  of  a  presumptive  nature. 
Crane  v.  Morris,  6  Pet.  598,  8:  514 

Gardner    v.    Babcock    (Providence    v.    Bab- 
cock)   3  Wall.  240,  18:  31 
Patterson    v.    Jenks,    2    Pet.    216,    7:  402 

646.  An  instruction  that  the  jury  should 
consider  the  testimony  in  the  light  of  their 
own  experience  and  knowledge  is  not  im- 
proper in  case  of  conflicting  testimony  as  to 
the  value  of  property.  Jacksonville,  M.  P. 
R.  &  Nav.  Co.  v.  Hooper,  160  U.  S.  514,  16 
Sup.  Ct.  Rep.  379,  40:  515 

647.  A  charge  that  the  jury  should  ap- 
ply the  same  rules  of  good  sense  to  the 
facts  in  evidence  that  they  would  apply  to 
any  other  subject  that  comes  under  their 
consideration  in  life  is  not  improper.  Dunlop 
V.  United  States,  165  U.  S.  486,  17  Sup.  Ct. 
Rep.  375,  41 :  799 

648.  A  charge  to  the  jury  that  a  physician's 
certificate  of  the  cause  of  death  is  not  con- 
clusive, but  a  different  cause  of  death  may 
be  shown,  is  not  objectionable,  .'^tna  L.  Ins. 
Co.  v.  Ward,  140  U.  S.  76,  11  Sup.  Ct.  Rep. 
720,  35:  371 

649.  Where  the  issue  is  as  to  whether  a 
vessel  was  detained  by  the  collector  be- 
cause, in  his  opinion,  she  intended  to  violate 
the  embargo  laws,  and  any  evidence  is 
offered  to  prove  this  issue,  it  is  error  to  in- 
struct the  jury  that  the  facts  proved  do 
not  maintain  it.  Otis  v.  Watkins,  9  Cranch, 
339,  3:  752 

650.  An  instruction  to  the  jury  that  cer- 
tain facts  are  not  sufficient  evidence  on 
which  to  presume  a  dedication,  without  in- 
forming them  what  would  constitute  suffi- 
cient evidence  for  that  purpose,  is  erroneous. 
It  is  devolving  on  them  the  decision  of  both 
law  and  fact.  Boston  v.  Lecraw,  17  How. 
426,  15:  118 

651.  A  charge  that,  as  a  matter  of  law, 
more  force  was  used  than  was  necessary, 
where  a  passenger  out  of  his  proper  place  on 
a  steamer  was  awakened  from  sleep  by  a 
blow  with  a  cane,  and  without  any  violence 
on  his  part  was  caught,  after  being  struck 
several  times,  by  the  collar  of  his  coat  and 
pulled  headlong  against  a  barrel  standing 
near,  seriously  injuring  his  shoulder, — is 
not  erroneous.  New  Jersey  S.  B.  Co.  v. 
Brockett,  121  U.  S.  637,  7  Sup.  Ct.  Rep. 
1039,  30:  1049 

652-3.  An  instruction  in  an  action  on  a 
policy,  that  if  the  jury  believe,  from  the  evi- 
dence tending  to  show  that  the  insured  had 
been  seen  on  two  occasions  and  at  two 
places  since  the  date  of  his  alleged  disap- 
pearance, that  he  was  seen  by  the  witnesses 
who  so  testified,  they  must  find  for  defend- 
ant, is  not  open  to  the  objection  that  the 
jury  may  suppose  that  they  are  instructed 
that  they  must  be  satisfied  that  the  insured 
had  been  seen  by  both  witnesses  or  on  two 
occasions.  Fidelity  Mut.  Life  Asso.  v.  Mett- 
ler,  185  U.  S.  308,  22  Sup.  Ct  Rep.  662, 

46:  922 


h.  ApplicdbUUy  to  PletidingB  and  Evi- 
dence. 

Requested  Instructions  Containing  Ab- 
stract Propositions  Not  Applicable,  see 
infra,  750-759. 

Prejudicial  Error  as  to,  see  Appeal  and  Er- 
ror, 5105-5116. 

Application  to  pleadings  or  issues. 

654.  A  party  is  entitled  to  an  instructioii 
which  has  reference  to  the  pleadings  in  the 
case.  Scott  v.  Lunt,  7  Pet.  596,  8: 797 
Cited  in  Halliday  v.  McDougall,  22  Wend.  27S. 

655.  When  a  plea  constitutes  no  defense 
to  the  action,  the  fact  that  it  is  not  demur- 
red to,  but  issue  is  taken  upon  it,  cannot 
justify  the  court  in  admitting  evidence  to 
support  it,  and  in  giving  instructions  to  the 
jury  to  consider  it  a  good  defense  if  proved. 
United  States  v.  Dashiel,  4  Wall.  182, 

18:  319 

656.  A  charge  to  the  jury  that  the  single 
question  is  whether  or  not  a  frog  was 
blocked  at  the  time  a  railroad  employee  was 
injured  by  catchinz  his  foot  in  it  is  not  im- 
proper, when  the  pleading  and  evidence  have 
narrowed  the  inquiry  to  this  single  matter. 
Union  P.  R.  Co.  v.  James,  163  U.  S.  485,  16 
Sup.  Ct.  Rep.  1109,  41:236 

657.  Under  the  practice  of  New  York, 
where  the  answer  fairly  covers  a  certain 
defense,  although  so  indefinitely  that  great- 
er certainty  might  have  been  required,  and 
evidence  proper  to  establish  such  defense 
has  been  admitted  without  objection,  it  is 
improper  to  instruct  the  jury  not  to  con- 
sider such  evidence.  Liverpool  &  L.  ft  (i. 
Ins.  Co.  V.  Gunther,  116  U.  S.  113,  6  Sup. 
a.  Rep.  306,  29:  575 
Cited    In    Grajson    v.    Lynch,    163    U.    8.    479. 

41  L.  ed.  234,  16  Sup.  Ct.  Rep.  1064— 
Black  V.  Teeter,  1  Alaska,  564. 

658.  Where  an  insurance  company  alleges 
in  its  answer  in  an  action  on  a  life  insur- 
ance policy,  that  the  death  of  the  insured 
was  due  to  one  of  the  causes  excepted  from 
the  operation  of  the  policy,  it  is  not  error 
for  the  court  to  charge  the  jury  that  the 
company  is  bound  to  establish  such  defence 
by  evidence  outweighing  that  of  the  plain- 
tiff. Home  Benefit  Asso.  v.  Sargent,  142 
U.  S.  691,  12  Sup.  a.  Rep.  332,  35:  1160 
Cited  In  Travelers'  Protective  Asso.  v.  Gilbert, 

55  L.R.A.  542.  49  C.  C.  A.  313.  Ill  Fed. 
278— Fidelity  9t  C.  Co.  v.  Love.  49  C.  C.  A. 
605»  111  Fed.  777— National  Union  ▼• 
Thomas,  10  A  pp.  D.  C.  288 — Meadows  t. 
Pacific  Mut.  L.  Ins.  Co.  129  Mo.  92.  50 
Am.  St.  Rep.  427,  31  S.  W.  578— Eailwaj 
Ofliclals  St  E.  Accl.  Asso.  v.  Drummond,  56 
Neb.  241,  76  N.  W.  662— JEtna  L.  Ins.  Co. 
V.  Hicks,  23  Tex.  Civ.  App.  79,  56  S.  W. 
87. 

659.  In  a  suit  brought  by  the  holder  of  a 
bill  against  a  bank,  the  court  was  not  bound 
to  fleclare  the  law  as  between  the  holder 
and  the  drawer.  Bank  of  Waahington  v. 
Triplett,  1  Pet.  25,  7;  37 
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Application  to  evidence. 

Lack  of  Evidence  of  Facts  Assumed  in 

Requested    Instruction,    see    infra, 

768-787. 
Rule    in    Federal    Courts,    sen    Courts, 

1291,   1292. 
See*  also  supra,  72,  587-593;  JHvitlence, 

2261. 

660.  An  instruction  to  a  jury,  which  does 
not  arise  out  of  the  facts  of  the  case,  and  is 
inapplicable,  is  erroneous.  Chicago  v.  Rob- 
bins,  2  Black,  418,  17:  298 
Blackburn  ▼.  Crawford,   3   Wall.   175, 

18:  186 

Cited  in  Merchants'   Mut.   Ins.   Co.   y.   Barlngr, 

20    Wall.    162,    22    L.    ed.    252— Merchants' 

Mut.  Ins.  Co.  V.  Baring,  31  Phlla.  Leg.  Int. 

262. 

661.  Instructions  to  the  jury,  not  based 
upen  any  evidence,  and  having  no  evidence 
to  support  them,  are  erroneous.  Keyser  v. 
Hitz,  133  U.  S.  138,  10  Sup.  Ct.  Kep.  290, 

33:  531 

Northern  P.  R.  Co.  v.  Paine,  119  U.  S.  561, 

7  Sup.  Ct.  Rep.  323,  30:  513 

662.  It  is  error  to  give  instructions  to 
the  jury  applicable  to  evidence  not  admit- 
ted. New  York  &  C.  Min.  Svndicate'&  Co. 
V.  Fraser,  130  U.  S.  611,  9"  Sup.  Ct.  Rep. 
665,  32: 1031 

663.  Judges  are  not  required  to  stfbmit 
a  question  to  a  jury,  unless  there  is  evidence 
upon  which  a  jury  can  properly  find  a 
verdict  thereon.  Thatcher  v.  Kaucher,  131 
U.  S.  cxlvi.  Appx.  and,  24:  511 

664.  It  is  not  error  for  a  court,  in  its  in- 
structions, to  limit  them  to  the  special  con- 
tract where  such  contract  alone  was  con- 
sidered by  counsel  on  both  sides,  and  no 
evidence  was  given  applicable  to  a  common 
count  found  in  the  declaration.  Stitt  v. 
Huidekoper,  17  WaU.  384,  21 :  644 

665.  Where  the  cancelation  of  contracts 
made  by  a  commission  merchant  on  the  Chi- 
cago board  of  trade  for  his  principal  was 
shown,  and  uncontradicted  evidence  given 
that  the  substitution  of  other  contracts,  as 
permitted  by  the  rules  of  said  board,  if 
any,  existed  only  in  the  mental  operation 
of  the  commission  merchant,  it  was  proper 
to  instruct  the  jury  that  no  valid  substitu- 
tion had  been  shown.  Iliggins  v.  McCrea, 
116  U.  S.  671,  6  Sup.  Ct.  Rep.  657, 

29:  764 

666.  There  is  no  error  in  not  instructing 
the  jury  to  inquire  whether  or  not  advances 
mentioned  in  the  bond  in  suit,  were  actually 
made,  although  the  bond  does  not  state 
that  the  advances  to  be  made  by  drafts 
were  actually  made,  where  drafts  corre- 
sponding with  those  mentioned  in  the  bond 
were  put  in  evidence  by  the  plaintiff,  and 
admitted  by  the  defendants  to  be  genuine, 
and  to  have  been  paid  at  the  times  noted 
thereon.     Turner  v.  Yates,   16   How.   14, 

14:  824 

667.  The  jury  may  be  properly  instructed, 
in  examining  surveys  in  evidence,  to  allow 


for  the  differences  between  them  arising 
from  the  fact  that  one  is  made  by  the 
magnetic  course  and  the  other  by  the  true 
course.     Cook  v.  Burnley,  11  Wall.  659, 

20:29 

668.  In  a  contest  about  a  disputed  boun- 
dary of  lands,  it  is  not  error  to  instruct  the 
jury  that  "  from  an  established  point  it  is 
competent  to  reverse  calls  if,  by  so  doing, 
you  can  better  ascertain  the  true  boundary 
of  the  grant,"  where  the  jury  are  also  in- 
structed that  if  they  are  unable  to  reach 
a  satisfactory  conclusion  from  the  conflict- 
ing evidence  they  should  specially  regard 
those  facts  that  are  clearly  shown.  New 
York  &  T.  Land  Co.  v.  Votaw,  160  U.  S. 
24,  14  Sup.  Ct.  Rep.  1,  37:  983 

669.  An  instruction  to  the  jury,  "If  you 
find  from  the  evidence,  applying  the  evi- 
dence to  the  calls  of  the  patent,  that  some  or 
any  of  the  natural  objects  called  for  are  un- 
certain or  doubtful,  and  some  are  certain, 
the  certain  ones  will  govern  you  in  estab- 
lishing the  boundaries  of  the  land," — is  not 
erroneous.  New  York  &  T.  Land  Co.  v. 
Votaw,  150  U.  S.  24,  14  Sup.  Ct.  Rep.  1, 

37:  983 

670.  Where,  in  an  action  upon  a  marine 
policy  insuring  a  vessel  against  fire,  though 
caused  by  a  collision,  evidence  was  offered 
from  which  the  actual  cash  value  of  the 
vessel  at  the  time  the  fire  attacked  it  might 
have  been  ascertained,  but  was  excluded  up- 
on the  objection  of  the  insurer,  the  latter 
cannot  complain  of  an  instruction  to  the 
jury  that  the  damages  recoverable  were  to 
be  measured  by  the  cost  of  restoration  to 
the  condition  in  which  the  vessel  was  before 
the  fire,  loss  the  cost  of  repairs  exceeding 
the  damage  done  by  the  fire.  Western 
Massachusetts  Ins.  Co.  v.  Norwich  k  N.  Y. 
Transp.  Co.  12  Wall.  201,  20:380 
Cited  In  Grubbs  v.  North  Carolina  Home  Ins. 

Co.  108  N.  C.  481,  23  Am.  St  Rep.  62,  18 
S.   Ej.   236. 

Excluding  Issues. 

671.  The  court  may  tell  the  jury  that  the 
only  question  is  as  to  damages,  where  de- 
fendant's liability  is  proved  so  conclusively 
that  a  verdict  for  him  would  be  set  aside. 
Union  P.  R.  Co.  v.  McDonald,  152  U.  S. 
262,  14  Sup.  Ct.  Rep.  619,  38:434 
CUed   In    Southern   P.   Co.   v.    Pool,    160   U.    S. 

440,40  L.  ed.  487,  16  Sup.  Ct.  Rep.  338 — 
Goodlander  Mill  Co.  v.  Standard  Oil  Co.  27 
UR.A.  584,  11  C.  C.  A.  2.-)4,  24  U.  S.  App. 
7,  63  Fed.  401 — Franklin  Brass  Co.  v. 
Phoenix  Assur.  Co.  13  C.  C.  A.  127,  25  U. 
S.'  App.  119,  65  Fed.  776 — Southern  P.  Co. 
v.  Johnson,  16  C.  C.  A.  323,  44  U.  S.  App. 
1,  69  Fed.  506— C^ahlll  v.  Chicago.  M.  & 
St.  P.  U.  Co.  20  C.  C.  A.  194,  46  U.  S.  App. 
85,  74  Fed.  204— Sheehan  v.  St.  Paul  &  D. 
R.  Co.  22  C.  C.  A.  124,  46  U.  S.  App.  498, 
76  Fed.  203— Patton  r.  Southern  R.  Co.  27 
C.  C.  A.  293,  42  U.  S.  App.  567,  82  Fed. 
985 — Chapman  v.  Yellow  Poplar  Lumber 
Co.  32  C.  C.  A.  404,  61  U.  S.  App.  499,  89 
Fed.  905 — Toledo  Brewing  &  Malting  Co.  v. 
Bosch,  41  C.  C.  A.  484,  101  Fed.  532 — 
Chicago  St  N.  W.  R.  Co.  v.  Andrews,  64  C. 
C.  A.  408.  130  Fed.  74— PatiUo  v.  Allen- 
West  Commission  Co.  65  C.  C.  A.  514,   131 
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Fed.  686 — Somerrllle  r.  Knights  Templars* 
ft  M.  Life  Indemnity  Also.  11  App.  D.  C. 
424 — Guenthern  ▼.  Metropolitan  R.  Co.  23 
App.  D.  C.  610 — Kilpatrick  t.  Grand  Trunk 
R.  Co.  74  Vt  298,  93  Am.  St.  Rep.  887* 
62  Atl.  631. 

Excluding  or  Ignoring  evidence. 

In  Criminal  Gases  Generally,  see  infra, 

718,  719,  722,  727,  735. 
In    Requested    Instruction,    see    infra, 

788-789b. 

672.  An  instruction  the  tendency  of  which 
is  to  withdraw  from  the  consideration  of 
the  jury  a  considerable  amount  of  import- 
ant and  pertinent  testimony  is  error.  Gle- 
ment  v.  Packer,  125  U.  S.  309,  8  Sup.  Gt. 
Rep.  907,  31:721 

673.  An  instruction  that  would  exclude 
from  the  jury  the  consideration  of  any  fact 
in  evidence  is  erroneous.  Jewell  v.  Jewell, 
I  How.  219,  11:  108 
Adams  v.  Roberts,  2  How.  486,  11:349 
died  in  Ranney  ▼.  Barlow,  112  U.  S.  216,  28 

L.  ed.  665,  6  Sup.  Ct.  Rep.  104. 

674-75.  An  instruction  to  the  jury  found- 
ed on  part  of  the  evidence  is  error.  Green- 
leaf  V.  Birth,  9  Pet.  292,  9:  132 

676-78.  An  instruction  by  the  court  is 
erroneous  which  cuts  off  from  the  plaintiff, 
in  an  action  on  contract,  all  benefit  of 
permissible  evidence  to  show  that  the  origi- 
nal contract  had  been  modified  or  supplant- 
ed by  other  contracts,  and  tending  to  show 
acts  of  performance  by  the  parties  there- 
under.    Fresh   v.   Gilson,   16   Pet.   327, 

10:  982 

679.  In  an  action  upon  a  contract  speci- 
fying the  prices  to  be  paid  for  "pier  ma- 
sonry" and  "bridge  masonry,"  a  charge  that 
the  jury  may,  on  the  ground  that  the 
price  fixed  for  certain  masonry  was  inade- 
quate and  unjust,  disregard  the  sum  allowed 
therefor  in  the  final  estimate  of  the  engi- 
neer, whose  determination  of  all  questions 
arising  under  the  contract  was  to  be  con- 
clusive, is  erroneous.  Martinsburg  &  P.  R. 
Go.  V.  March,  114  U.  8.  549,  5  Sup.  Gt.  Rep. 
1035,  29: 255 

680.  A  charge  is  erroneous  where  the  ef- 
fect is  to  withdraw  from  the  jury  all  the 
evidence  tending  to  show  the  antecedent 
assent  of  the  plaintiffs,  fairly  obtained,  to 
the  sale  made  by  the  defendant  of  their 
joint  property,  and  to  instruct  the  jury 
that  nothing  but  their  subsequent  assent 
could  be  effectual.  Ranney  v.  Barlow,  112 
U.  S.  207,  5  Sup.  Gt.  Rep.  104,  28:  662 

681.  An  instruction  that  the  testimony 
shows  that  plaintiff  undertook  to  sell  land 
as  a  whole  is  error  as  implying  that  it  was 
not  put  on  the  market  for  sale  except  as  a 
whole,  where  there  is  evidence  that  it  was 
offered  in  parcels  or  as  a  whole,  and  indeed 
"in  any  way."  Hetzel  use  of  Bacon  v.  Bal- 
timore &  0.  R.  Go.  169  U.  S.  26,  18  Sup. 
Gt.  Rep.  255,  42:  648 

682.  Where  the  only  question  in  the  case 
was  whether  certain  promissory  notes  sued 
on  were  pledged  to  the  plaintiff  as  collateral 


security  or  left  with  it  for  safe  keeping, 
and  the  testimony  was  contradictory,  it  was 
error  for  the  judge  to  give  a  peremptory  in- 
struction that  the  party  leaving  them  could 
not  pledge  the  notes  without  breach  of  faith 
towards  the  defendants,  from  whom  he  re- 
ceived them,  when  there  was  evideriee  tend- 
ing to  show  the  contrary.  Gom  Ezch.  Nat. 
Bank  v.  Scheppers,  111  U.  S.  440,  4  Sup. 
Gt.  Rep.  505,  28:474 

Cited  In   Scbeppera's  Appeal,  125  Pa.  602,  17 
Atl.  479. 

68S-85.  Instructions  that  a  creditor  pur- 
chasing a  stock  of  goods  from  an  insolvent 
b^  valid  purchase  might  lawfully  employ 
him  in  the  business,  and  that  the  goods 
might  be  lawfully  given  or  sold  to  the  debt- 
or's wife,  are  not  improper  as  practically 
withdrawing  these  facts  from  the  consider- 
ation of  the  jury  on  the  question  of  the 
bona  fides  of  the  purchaser, — especially 
when  other  charges  clearly  present  the 
question  of  reservation  of  secret  benefit  to 
tne  debtor.  Bamberger  v.  Schoolfield,  1€0 
U.  S.  149,  16  Sup.  Gt.  Rep.  225,       40:  374 

686.  An  instruction  given  in  absolute 
terms,  without  reference  to  any  other  facts 
in  the  cause  which  might  be  found  by  the 
jury  upon  the  evidence  before  them,  must 
be  deemed  to  apply  to  every  posture  of  the 
facts  which  the  evidence  might  warrant 
Brown  v.  M'Gran,  14  Pet.  479,  10:  S50 
Cited  In  Beach  v.  Travelers  Ins.  Co.  73  Cobb. 

119,  46  AU.  867. 

687.  An  instruction  in  an  action  on  a  pol- 
icy of  life  insurance,  in  which  the  death  of 
the  insured  is  in  issue,  that  his  continued 
absence  without  being  heard  from  by  his 
relatives  and  friends  should  be  given  due 
weight,  is  not  objectionable  where  the  jury 
are  not  left  to  infer  death  from  the  mere 
fact  of  disappearance,  but  are  specifically 
told  that  that  is  not  in  itself  sufficient,  and 
that  all  the  facts  and  circumstances  must 
be  considered.  Fidelity  Mut.  Life  Asso.  v. 
Mettler,  185  U.  S.  308,  22  Sup.  Gt  Rep. 
662,  46: 922 
Cited  In  Fidelity   Mut   L.   Ins.   Co.   v.  Omit. 

203  U.  8.  72,  51  L.  ed.  95,  27  Sup.  Ct.  Bep^ 
19— The  San  Rafael,  72  C.  C.  A.  397.  141 
Fed.  279. 

c.  In  Criminal  dues. 

Requested   Instruction,  see  infra,  819-S22. 

688.  A  charge  that  jurors  should  examine 
the  questions  submitted,  with  candor  and 
with  a  proper  regard  and  deference  to  the 
opinions  of  each  other,  and  decide  the  case, 
if  they  can  conscientiously  do  so,  is  not 
improper.  Allen  v.  United  States,  164  U.  S. 
492,  17  Sup.  Gt  Rep.  154,  41:528 
Cited  in   Hedenberg  v.  Graham,   69  IlL  App. 

145. 

6891  An  instruction  which  so  blends  ques- 
tions of  misapplication  and  of  false  entries, 
on  a  prosecution  under  U.  S.  Rev.  Stat  S 
5209,  U.  S.  Gomp.  Stat.  1901,  p.  3497,  that 
it  is  difficult  to   understand  exactly  what 
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was  intended,  is  erroneous.    Coffin  ▼.  United 
States,  156  U.  S.  432,  15  Sup.  Ct.  Ren.  394. 

89:481 
Cited  In  Dow  y.  United  States,  27  C.  C.  A. 
147,  40  U.  8.  App.  605,  82  Fed.  910— United 
States  y.  Breese,  131  Fed.  923 — People  y. 
Moran,  144  Cal.  69,  77  Pac.  777 — State  v. 
Linhoff,  121  Iowa.  636.  97  N.  W.  77— State 
y.  Martin,  29  Mont.  279.  74  Pac.  725— 
Territory  ▼.  Baca,  11  N.  M.  661,  71  Pac. 
460 — Stewart  v.  Raleigh  St  A.  Air  Line  R. 
Co.  137  N.  C.  690,  60  a  B.  312. 

Editorial  note. 

[Instructions  as  to  cliaraeter  of  accused. 
20  L.ILA.  609.] 

Presumption  of  Innocence. 

Requested   Instruction,   see   infra,   819, 
819a. 

690.  Tlie  right  of  an  accused  person  to  an 
instruction  as  to  the  presumption  of  inno- 
cence is  not  satisfied  by  an  instruction  as  to 
reasonable  doubt.  Cochran  v.  United  States, 
157    U.   S.    286,    15    Sup.   Ct.   Rep.    628. 

39:  704 

Weight  of  evidence. 

Credibility  of  Witness,  see  supra,  681- 
586. 

691.  An  expression  of  opinion  as  to  tes- 
timony is  permissible  in  the  Federal  courts, 
in  a  charge  to  the  jury.  Allis  v.  United 
SUtes,  155  U.  S.  117,  15  Sup.  Ct.  Rep.  36, 

39:  91 

Cited  in  Southern  Bell  Teleph.  &  Tel  eg.  Co.  v. 

Watts,  13  C.  C.  A.  586,  25  U.  S.  App.  214, 

66  Fed.  467 — Spurr  v.  United  States,  31  C. 

C.  A.  209,  69  U.  S.  App.  663,  87  Fed.  708. 

692.  The  presiding  judge  at  the  trial 
should  not,  by  any  biased  or  prejudiced 
language,  influence  the  jury  in  their  de- 
termination of  the  facts.  Starr  v.  United 
States,  153  U.  8.  614,  14  Sup.  Ct.  Rep.  919, 

38*  841 
Cited  m  Hickory  ▼.  United  States,  160  U.  8. 
422,  40  L.  ed.  479,  16  Sup.  Ct.  Rep.  327^ 
United  EHremen's  Ins.  Co.  v.  Thomas,  47  L. 
B.A.  454,  27  C.  C.  A.  46,  63  U.  S.  App.  517, 
82  Fed.  410 — Endleman  ▼.  United  States,  30 
C.  C.  A.  192,  67  U.  S.  App.  1,  86  Fed.  462 
— Mullen  y.  United  States,  46  C.  C.  A.  24, 
106  Fed.  895 — Ruppert  ▼.  Wolf,  4  App.  D. 
C.  560 — Lehman  ▼.  District  of  Columbia, 
19  App.  D.  C.  229. 

693.  The  presiding  judge  in  a  criminal 
case   may,   if   in   his   discretion   he   thinks 

S roper,  sum  up  the  facts  to  the  jury;  but 
e  should  take  care  to  separate  the  law 
from  the  facts,  and  leave  the  latter  in  un- 
equivocal terms  to  the  judgment  of  the  jury 
as  their  true  and  peculiar  province.  Starr 
V.  United  States,  153  U.  S.  614,  14  Sup.  Ct. 
Rep.  919,  38:  841 

Cited  in  Smith  ▼.  United  States,  161  U.  S.  90. 
40  L.  ed.  628,  16  Sup.  Ct.  Rep.  4S.'5— Starr 
y.  United  States,  164  U.  S.  628.  41  L.  ed. 
578,  17  Sup.  Ct.  Rep.  223— Chicago.  R.  I.  & 
P.  R.  Co.  y.  Stahley,  11  C  C.  A.  92,  27  U. 
8.  App.  167,  62  Fed.  307— Turner  v.  United 
States,  13  C.  C.  A.  443,  30  U.  S.  App.  101. 
66  Fed.  287 — Mutual  L.  Ins.  Co.  v.  Lo^an, 
31  C.  C.  A.  182,  67  U.  S.  App.  18,  87  Fed. 
647 — Weiss  v.  Bethlehem  Iron  Co.  31  C.  C. 
A.   376,   69  U.    8.   App.    627,   88   Fed.    37~ 


Nichols  y.  United  States,  46  C.  C.  A.  411. 
106  Fed.  678 — N.Tbacic  v.  Champagne  Lumber 
Co.  48  C.  C.  A.  637,  109  Fed.  737— Chlng  ♦'. 
United  States,  55  C.  C.  A.  308,  118  Fed.  542 
— Le  Cointe  y.  United  States,  7  App.  D.  C. 
18— Funk  y.  United  States,  16  App.  D.  C. 
4£8. 

694.  A  jury  should  not  be  instructed  to 
ignore  or  give  little  weight  to  all  testimony 
of  marital  discord  and  quarrels  on  a  trial 
for  wife  murder  unless  there  was  some  ex- 
press connection  shown  between  the  quar- 
rels and  the  homicide, — at  least  when  there 
is  evidence  of  a  quarrel  two  or  three  days 
before  the  murder.  Thiede  v.  Utah,  159 
U.  S.  510,  16  Sup.  Ct.  Rep.  62,  40:  237 

695.  A  charge  which  magnifies  and  dis- 
torts the  proving  power  of  the  facts  on  the 
subject  of  the  concealment  of  a  crime,  and 
especially  on  the  manner  in  which  it  was 
done,  and  which,  with  the  entire  context, 
amounts  to  an  instruction  that  such  facts 
are  conclusive  proof  of  guilt,  and  also  states 
in  substance  that  no  person  conscious  of 
innocence  would  resort  to  concealment, — is 
erroneous  even  if  the  court  also  says  there 
may  be  exceptions  to  the  general  rule. 
Hickory  v.  United  States,  160  U.  S.  408,  16 
Sup.  Ct.  Rep.  327,  40:  474 

696-7.  The  use  of  the  words  "probabilities" 
and  "strong  probabilities,"  in  an  instruc- 
tion as  to  tne  weight  of  evidence  in  a  crim- 
inal case,  is  not  prejudicial  where  the  court 
emphasizes  the  fact  that  the  probabilities 
must  be  so  strong  as  to  exclude  any  reason- 
able doubt.  Dunbar  v.  United  States,  156 
U.  S.  185,  15  Sup.  a.  Rep.  325,  39:  390 
Cited  in  Bacon  v.  United  States,  38  C.  C.  A. 

46,  97  Fed.  44 — Le  Cointe  v.  United  States, 

7  App.  D.  C.  22 — State  v.  Uarras,  25  Wash. 

421,  65  Pac.  774. 

698.  A  charge  to  the  jury  that,  if  they 
have  hesitation  as  to  defendant's  guilt,  then 
they  may  consider  as  important  the  testi- 
mony as  to  his  good  character,  is  erroneous, 
as  limiting  the  effect  of  such  testimony  to  a 
doubtful  case.  Edgington  v.  United  States, 
164  U.  S.  361,  17  Sup.  Ct.  Rep.  72, 

41 :  467 
Cited  in  Rowe  v.  United  States.  88  C.  C.   A. 
497,  97  Fed.  780 — Daniels  v.  State,  2  Penn. 
(Del.)  697,  64  L.R.A.  291,  48  Atl.  196. 

699.  A  charge  that  the  jury  may  consider 
defendant's  good  character  and  give  it  such 
weight  as  they  see  proper  under  all  the 
evidence  in  the  case,  and  that  he  is  entitled 
to  reasonable  doubt,  sufficiently  states  the 
fact  of  his  good  character,  although  the 
court  unnecessarily  adds  that  the  law  pre- 
sumes everv  defendant  to  have  a  good  char- 
acter. White  v.  United  States,  164  U.  S. 
100,  17  Sup.  Ct.  Rep.  38,  41:365 
Cited  in   Davis  v.   United  States,   18  App.  D. 

C.  489. 

—  Editorial  note. 

[Necessity  of  instruction  as  to  law  on 
circumstantial  evidence.     69  L.RA..  193.] 

Reasonable  doubt. 

See  also  infra,  708a;  Evidence,  2564. 

700.  The  charge  that  proof  beyond  "rea- 
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sonable  doubt"  is  that  which  so  convinces  a 
person  "that  a  prudent  man  would  feel  safe 
to  act  upon  that  conviction  in  matters  of 
the  highest  concern  and  importance  to  his 
own  dearest  personal  interests"  is  sufficient- 
ly favorable  to  the  accused.  Miles  v.  United 
States,  103  U.  S.  304,  26:481 

Cited  in  Dunbar  y.  United  States,  156  U.  S. 
199,  39  L.  ed.  395,  15  Sup.  Ct.  Rep.  325— 
Territory  v.  Barth,  2  Ariz.  325,  15  Pac.  673 
— State  V.  Montgomery.  9  N.  D.  409,  83  N. 
W.  873 — State  y.  Smith,  65  Conn.  285,  31 
Atl.  206 — Bone  y.  State,  102  Ga.  392,  30 
S.  E.  845 — Battle  v.  State,  103  Ga.  58,  29 
8.  B.  491— Little  v.  People,  157  111.  158,  42 
N.  B.  389 — ^People  v.  Hughes,  137  N.  Y.  40, 
82  N.  B.  1105 — People  v.  Frledland,  2  App. 
Dly.  336,  37  N.  Y.  Supp.  974 — People  y. 
Kelly,  11  App.  Dly.  499,  42  N.  Y.  Supp.  756 
— State  y.  Morey,  25  Or.  256,  36  Pac.  573— 
State  y.  Glle,  8  Wash.  23,  35  Pac.  417. 

701.  In  an  action  to  recover  a  statutory 
penalty,  it  is  error  to  instruct  the  jury  that, 
where  the  defendants  have  in  their  power 
proof  which,  if  produced,  would  render  ma- 
terial facts  certain,  the  government  need 
only  prove  that  the  defendants  are  pre- 
sumptively guilty,  and  the  duty  thereupon 
devolves  upon  them  to  establish  their  in- 
nocence, and  if  they  do  not,  they  are  guilty 
bevond  a  reasonable  doubt.  Chaffee  v.  Unit- 
ed* States,  18  Wall.  516,  21:  908 
Cited  In  Gage  v.  Parmelee,  87  111.  343 — Parrls 

y.  United  States,  1  Ind.  Terr.  47,  36  S.  W. 
243. 

Ignoring  testimony  of  accused. 

Instructions    as    to    Credibility   of   Ac- 
cused, see  supra,  581,  583-586. 
See  also  infra,  722. 

702.  Instructions  which  leave  the  jury  to 
pass  upon  the  vital  question  of  the  guilt  of 
a  person  charged  with  homicide,  without 
reference  to  his  evidence,  are  erroneous 
when  he  himself  has  testified  to  his  own  be- 
lief that  his  life  was  in  danger,  and  to  the 
facts  that  led  him  so  to  believe.  Bird  v. 
United  States,  180  U.  S.  356,  21  Sup.  Ct. 
Rep.  403,  45:  570 
Cited  in  Bird  v.  United  States,  187  U.  S.  120, 

47  L.  ed.  101,  23  Sup.  Ct.  Rep.  42— TTnlted 
States  y.  Lewis,  111  Fed.  635— United  States 
y.  Bird,  1  Alaska,  38. 

Intent  or  motive. 

703.  A  charge  that  wilfulness  and  malice 
aforethought  may  be  inferred  from  the  facts 
stated  by  certain  witnesses  if  they  are  be- 
lieved is  not  error,  when  their  testimony,  if 
true,  is  sufficient  to  support  the  finding. 
Allen  V.  United  States,  164  U.  S.  492,  17 
Sup.  Ct.  Rep.  154,  41 :  528 

704.  The  absence  of  one  of  several  pos- 
sible motives  for  the  commission  of  an  of- 
fense, cannot  be  singled  out  from  all  other 
facts  of  the  case,  and  the  court  required  to 
instruct  as  to  the  weight  to  be  given  to 
that  particular  fact  independent  of  other 
proof.  Coffin  v.  United  States,  162  U.  S. 
664,  16  Sup.  Ct.  Rep.  943,  40:  1109 

705-6.  An  instruction  that  the  intent  is  to 
be  presumed  from  the  act,  and  that  if  de- 
fendant embezzled  funds  of  the  bank  so  as 


to  reduce  its  capital,  or  lessen  or  destroy 
its  ability  to  meet  its  engagements,  the 
intent  to  injure  and  defraud  it  may  be  pre- 
sumed, is  unexceptionable.  Agnew  v.  Unii 
ed  States,  165  U.  S.  36,  17  Sup.  Ct.  Rep. 
235,  41 :  624 

Cited  in  Stearns  y.  Laurence,  28  C.  C.  A.  lo. 
54  U.  S.  App.  532,  83  Fed.  746— Rttli-oad 
&  Tcleph.  Cos.  y.  Board  of  Equalizers,  ^5 
Fed.  305 — McKolght  v.  United  States,  4'.) 
C.  C.  A.  595.  Ill  Fed.  736— United  State. 
y.  German,  115  Fed.  991 — McGregor  ▼.  Unit- 
ed States,  134  Fed.  'l97— Chadwlck  y.  UnlteiJ 
States,  72  C.  C.  A.  861,  141  Fed.  243. 

707.  It  is  not  erroneous  to  instruct  the 
jury  that  the  absence  or  presence  of  motive 
is  not  a  necessary  requisite  to  finding  a  per- 
son guilty  of  a  crime.  Johnson  v.  rnit^d 
States,  157  U.  S.  320,  15  Sup.  Ct.  Rep.  614. 

39:  717 
Cited  In  People  y.   Durrant,   116  Cal.  208,  4«< 
Pac   75 — State  v.   Lucey,  24   Mont.  300,  61 
Pac.  094. 

708.  An  instruction  that  the  intent  to 
commit  an  assault  may  be  found  from  the 
act  itself  is  not  erroneous  when  it  is  said 
in  connection  with  repeated  declaration'^ 
that  the  intent  is  to  be  deduced  from  all 
the  circumstances  of  the  case,  without  any- 
where stating  that  the  assault  of  itself  net- 
essarily  proves  the  intent.  Acers  v.  Unitt^l 
States,  164  U.  S.  388,  17  Sup.  Ct.  Rep.  J»l. 

41:481 

Insanity  of  accused. 

708a.  An  instruction  to  find  defendant  injt 
guilty  of  murder  if  it  should  be  found  thai 
he  was  not  able  to  know  that  the  act  of 
killing  was  wrongful,  and  was  not  able  to 
comprehend  and  understand  the  consequence^ 
of  such  act,  is  not  open  to  the  objection 
that  it  made  it  necessary  for  the  jury  t'» 
find  that  both  conditions  existed  in  order  ti» 
acquit,  where  the  condition  of  a  verdict  ot 
guilty  was  made  by  the  same  instruction 
to  be  a  finding  beyond  a  reasonable  douM 
that  the  prisoner  knew  and  understood  that 
it  was  wrong  to  take  the  life,  and  was  abl^ 
to  comprehend  and  understand  the  confe- 
quences  of  such  act.  Queenan  v.  Oklnhoma 
190  U.  S.  548,  23  Sup.  Ct.  Rep.  762, 

47:  1175 

709.  A  charge  that  defendant's  belief  m 
witches,  and  of  his  right  to  kill   them,  i' 
the  product  of  a  diseased  brain,  relieves  hini 
from  responsibility  for  murder,  but  that  h 
is  responsible  if  his  belief  is  simply  an  cr 
roneous  conclusion  of  a  sane  mind,  prop/'i.^ 
submits  the  issue  of  the  defendant's  ment  i 
capacity  to  the  jury,  when  read  in  conn« 
tion  with  the  charge  that  the  burden  i^  "n 
the  government  of  proving  beyond  a  rea#*^n 
able  doubt  that  the  defendant  was  sane  at 
the  time  of  the  commission  of  the  crime, 
and  that   defendant   is  responsible  for  hi? 
acts  if  at  the  time  of  their  commission  he 
was  of  suflicient  mental  capacity  to  undt»r 
stand  their  nature  and  quality  and  that  th*' 
particular  act  was   wrong  and  a  violation 
of  the  law  of  the  land,  for  which  he  would 
be    amenable    to    punishment.     Hotemm   r 
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United  States,  186  U.  S.  413,  22  Sup.  Ct. 
Rep.  895,  46:  1225 

Cited  In  Glover  y.  United  States,  77  C.  C.  A. 

457,  147  Fed-  433. 

710.  An  instruction  that  insanity  as  a  de- 
fense for  crime  is  such  a  perverted  and  de- 
ranged condition  of  the  mental  and  moral 
faculties  as  to  render  a  person  incapable  of 
distinguishing  between  right  and  wrong  or 
unconscious  of  the  nature  of  the  act  he  is 
committing,  or  so  complete  a  destruction  of 
the  will  or  governing  power  of  the  mind 
that  his  actions  are  not  subject  to  it,  but 
are  beyond  his  control, — is  sufficiently  fa- 
vorable to  the  defendant.  Davis  v.  United 
States,  165  U.  S.  373,  17  Sup.  Ct.  Rep.  360, 

41 :  750 

Cited  In  Rltter  v.   Mutual  L.  Ins.  Co.   169  U. 

8.  140,  42  L.  ed.  606,  18  Sup.  Ct.  Rep.  SCO 

— Doherty  v.  State,  78  Vt.  382,  60  Atl.  1113. 

Fllg^bt  of  accused. 

711.  A  charge  that  the  law  recognizes  as 
true  that  the  wicked  flee  when  no  man  pur- 
sueth,  but  the  innocent  are  as  bold  as  a 
lion,  and  that  this  is  a  self-evident  proposi- 
tion which  can  be  taken  as  an  axiom,  is 
erroneous  when  given  on  the  trial  of  an  ac- 
cused person  who  fled  after  the  crime. 
Hickory  v.  United  States,  160  U.  S.  408,  16 
Sup.  Ct.  Rep.  327,  40:  474 
Cited  in  Alberty  v.  United   States,   162  U.   R. 

510,  40  L.  ed.  1056,  16  Sup.  Ct.  Rep.  864 
— Allen  v.  United  States,  164  U.  S.  400,  41 
L.  ed.  530,  17  Sup.  Ct.  Rep.  154 — Starr  v 
United  SUtes,  164  U.  S.  632,  41  L.  ed.  570, 
17  Sup.  Ct.  Rep.  223. 

712.  An  instruction  that  flight  "is  a  silent 
admission  by  the  defendant  that  he  is 
unwilling  or  unable  to  face  the  case  against 
him.  It  is  in  some  sense,  feeble  or  strong 
as  the  case  may  be,  a  confe8sion,"^is  er- 
roneous as  laying  too  much  stress  upon  the 
fact  of  flight,  and  allowing  the  jury  to  in- 
fer that  this  fact  alone  is  sufficient  to  create 
a  presumption  of  guilt.  Alberty  v.  United 
SUtes,  162  U.  S.  490,  16  Sup.  Ct.  Rep.  864, 

40:  1051 
Cited  In  Starr  v.  United  States,  164  U.  S.  632, 
41  h.  ed.  570,  17  Sup.  Ct.  Rep.  223 — Betts 
v.  United  States,  65  C.  C.  A.  458,  132  Fed 
234 — France  v.  State,  68  Ark.  533,  60  S.  W. 
236 — State  v.  Poe,  123  Iowa,  127,  101  Am. 
St.  Rep.  807,  08  N.  W.  587. 

713.  An  instruction  that  flight  raises  a 
presumption  of  guilt  and  is  a  silent  admis- 
sion that  defendant  is  unable  or  unwilling 
to  face  the  case  against  him  is  erroneous. 
Starr  v.  United  States,  164  U.  S.  627,  17 
Sup.  Ct.  Rep.  223,  41 :  577 

714.  A  charge  that  the  flight  of  an  ac- 
cused person,  if  not  satisfactorily  explained, 
is  a  fact  that  may  be  taken  into  account 
as  having  a  tendency  to  establish  his  guilt, 
is  not  error.  Allen  v.  United  States,  164 
U.  S.  402,  17  Sup.  Ct.  Rep.  154,  41 :  528 
Cited  In   Betts  v.  United  States,  65  C.   C.  A. 

458,  132  Fed.  234. 

715.  An  instruction  that  an  attempt  to 
escape,  made  after  many  months  of  confine- 
ment, and  comparatively  without  danger, 
tended,  though  only  slightly,  to  prove  guilt, 


was  as  favorable  to  the  accused  as  he  could 
demand  where  the  only  testimony  on  that 
subject  related  to  an  escape  made  in  October 
following  an  arrest  in  June,  and  was  ob- 
jected to  solely  on  the  ground  that  the  es- 
cape was  too  remote  from  the  commission 
of  the  offense  and  the  arrest  and  imprison- 
ment to  be  entitled  to  go  to  the  jury.  Bird 
V.  United  States,  187  U.  S.  118,  23  Sup. 
Ct.  Rep.  42,  47:  100 

Aiding  and  abetting  crime. 

716.  An  instruction  as  to  the  presence  of 
one  to  abet  a  crime,  who  did  not  do  so  be- 
cause it  was  unnecessary,  is  error  if  there 
is  no  evidence  of  conspiracy.  Hicks  v.  Unit- 
ed States,  150  U.  S.  442,  14  Sup.  Ct.  Rep. 
144,  37:  1137 

717.  Instructions  on  the  subject  of  con- 
structive presence  are  proper,  where  the  ev- 
idence shows  that  a  wound  was  inflicted  by 
another  person,  while  the  defendant, 
though  near  by,  did  not  show  himself  till 
after  the  murder  had  been  accomplished. 
Johnson  v.  United  States,  157  U.  S.  320,  15 
Sup.  Ct.  Rep.  614,  39:  717 

Threats  as  excuse  for  crime. 

718.  An  instruction  that  threats  by  the 
deceased  may  constitute  evidence  of  spite  or 
ill  will  or  grudge  on  the  part  of  the  person 
who  killed  him  is  erroneous  where  it  omits 
all  reference  to  conduct  of  the  deceased  at 
the  time  of  the  killing  indicating  an  inten- 
tion to  carry  out  his  threats.  Allison  ▼. 
United  States,  160  U.  S.  203,  16  Sup.  Ct. 
Rep.  252,  40:  395 

710.  A  charge  to  the  jury  to  the  effect 
that  evidence  of  previous  threats  uttered 
against  the  defendant  by  the  person  killed, 
was  not  merely  not  extenuating  or  excusing 
the  act  of  the  defendant,  but  was  evidence 
from  which  the  jury  might  infer  special 
spite  or  special  ill  will  on  the  part  of  the 
defendant,  was  not  only  misleading  in  itself, 
but  was  erroneous  for  a  further  reason 
where  it  omitted  all  reference  to  alleged 
conduct  of  the  deceased  at  the  time  of  the 
killing,  which  went  to  show  an  intention 
then  and  there  to  carry  out  the  previous 
threats.  Thompson  v.  United  States,  155 
U.  S.  271,  15  Sup.  Ct.  Rep.  73,  39:  146 

Cited  In   Allison  v.   United   States,   160  U.   S. 

216,  40  L.  ed.  400,  16  Sup.  Ct.  Rep.  252. 

Self-defense. 

See  also  infra,  736,  821,  822. 

720.  An  instruction  that  an  apparent 
danger  to  justify  self-defense  is  danger  to 
life  or  of  deadly  violence  to  person  is  not 
erroneous  as  implying  that  there  must  be 
an  intention  of  the  assailant  to  take  life, — 
especially  when  other  parts  of  the  charge 
show  that  this  was  not  meant.  Acers  v. 
United  Stetes,  164  U.  S.  388,  17  Sup.  Ct. 
Rep.  91,  41 :  481 

721.  The  right  of  self-defense  is  suffi- 
ciently stated  in  an  instruction  that  a  man 
may  kill  his  assailant  if  the  circumstances 
are  such  as  to  produce  upon  his  mind,  or 
that  of  a  reasonably  prudent  man,  the  im- 


6706 


TRIAL,  Vn.  c. 


pression  thai  by  so  doing  only  could  he  save 
his  own  life  or  protect  himself  from  serious 
bodily  harm.  Addington  v.  United  States, 
165   U.   S.   184,   17   Sup.   a.   Rep.   288. 

41 :  679 

Cited  in  Andersen  y.  United  States,  t70  U.  S. 

608,  42  L.  ed.  1125,  18  Sup.  Ct.  Rep.  689— 

Towles  y.  United  States,  19  App.  O.  C.  490. 

722.  An  instruction  that  something  more 
tangible,  real,  and  certain  than  a  simple 
declaration  of  the  accused  is  necessary  to 
show  self-defense  on  a  murder  trial,  is  er- 
roneous where  the  accused  has  testified  in 
his  own  behalf  on  that  question,  as  it  prac- 
tically deprives  him  of  the  benefit  of  his 
testimony.  Allison  v.  United  States,  160 
U.  S.  203,  16  Sup.  Ct.  Rep.  252,  40:  396 
Cited  in  Hickory  v.  United   States,   160  U.   S. 

425.  40  L.  ed.  480,  16  Sup.  Ct.  Rep.  327— 
Smith  v.  United  States,  161  U.  S.  90,  40  L. 
ed.  628,  16  Sup.  Ct.  Rep.  483 — State  y. 
Kellogg,  104  La.  699,  29  So.  286 — People  y. 
Barberi,  149  N.  T.  279,  52  Am.  St.  Rep. 
717,  43  N.  E.  636— Rhea  v.  United  States, 
6  Okla.  263,  60  Pac.  992. 

723.  On  a  trial  for  murder,  an  instruction 
to  the  jury  which  tests  the  question  whether 
defendant  was  entitled  to  excuse  on  the 
ground  of  self-defense,  or  acted  in  the  heat 
of  passion,  by  the  deliberation  with  which  a 
judge  expounds  the  law  to  a  jury,  or  the 
jur^r  determines  the  facts,  or  with  which 
judgment  is  entered  and  carried  into  execu- 
tion,— ^is  erroneous.  Hickory  v.  United 
States,  151  U.  S.  303,  14  Sup.  Ct.  Rep.  334, 

3B:  170 
Cited  in  Hickory  v.  United  States,   160  U.   S. 
409,  40  L.  ed.  474,  16  Sup.  Ct.  Rep.  827. 

724.  On  a  trial  for  murder,  a  charge  to 
the  jury  is  erroneous  which  tests  the  ques- 
tion whether  defendant  exceeded  the  limits 
of  self-defense  or  acted  in  the  heat  of  pas- 
sion by  the  deliberation  with  which  a  judge 
expounds  the  law  to  a  jury  or  a  jury  de- 
termines the  facts,  or  with  which  judgment 
is  entered  and  carried  into  execution.  Allen 
▼.  United  States,  150  U.  S.  551,  14  Sup.  Ct. 
Rep.  196,  37:  1179 
Cited  In  Hickory  y.  United  States,   151  U.  S. 

316,  38  L.  ed.  176.  14  Sup.  Ct.  Rep.  334— 
Allen  y.  United  SUtes,  164  U.  S.  403,  41  I^ 
ed.  628,  17  Sup.  Ct.  Rep.  154. 

725.  Where  the  court  instructs  the  jury 
that  if  the  defendant,  being  placed  in  a  po- 
sition in  which  his  life  was  imperiled,  slew 
an  officer  of  whose  official  character  he  had 
no  notice,  this  is  homicide  in  self-defense,  if 
the  killing  was  apparently  necessary  to 
save  the  defendant's  life,  it  is  error  to  qual- 
ify instructions  by  the  words,  "provided 
that  the  defendant  did  not  by  his  threaten- 
ing and  violent  conduct  prevent  the  officer 
from  making  his  character  and  mission 
known."  Starr  v.  United  States,  153  U.  S. 
614,  14  Sup.  a.  Rep.  919,  38:  841 
Diatinouiehed  in   State  y.   Qay,   18   Mont.   78. 

44  Pac.  411. 

Cited  in  North  Carolina  y.  Gosnell,  74  Fed.  738. 

726.  An  instruction  that  a  real  danger, 
to  justify  self-defense,  cannot  be  a  past 
danger  or  a  danger  of  a  future  injury,  but 
must  be  a  present  danger  and  one  of  great 


injury  to  the  person,  that  would  maim  him 
or  be  permanent  in  its  character  or  that 
might  produce  death, — is  not  erroneous. 
Acers  v.  United  States,  164  U.  S.  388,  17 
Sup.  a.  Rep.  91,  41:481 

727.  An  instruction  that,  in  determining 
the  issue  of  self-defense,  the  jury  must,  un- 
der the  evidence,  consider  the  situation  of 
the  parties  and  the  surrounding  circum- 
stances, ^'together  with  the  testimony  of 
witnesses  for  the  prosecution  as  well  as  the 
evidence  of  the  defendant,"  is  not  open  to 
the  objection  that  it  authorized  the  consid- 
eration of  the  testimony  of  the  witnesses 
for  the  prosecution  even  if  untrue,  and 
withdrew  from  the  jury  in  passing  on  that 
issue  all  of  the  evidence  for  the  defend- 
ant except  his  own  testimony,  when  consid- 
ered with  other  instructions  giving  the  rule 
as  to  the  credibility  of  witnesses,  and  en- 
joining the  jury  to  consider  the  whole  evi- 
dence and  render  a  verdict  in  accordance 
with  the  facts  proved,  and  to  determine 
from  the  evidence  the  respective  situations 
of  the  several  parties.  Bird  v.  Unitfd 
States,  187  U.  S.  118,  23  Sup.  Ct.  Rep. 
42,  47:  100 

Deadly  weapon  defined. 

728.  An  instruction  that  a  deadly  weapon 
is  anything  with  which  death  can  be  eaaily 
and  readily  produced,  with  a  reference  to 
the  manner  in  which  it  was  used  and  the 
part  of  the  body  upon  which  a  blow  wu 
struck  with  it,  is  not  improper.  Acers  t. 
United  States,  164  U.  S.  388,  17  Sup.  a. 
Rep.  91,  41:481 

Murder  or  manslanghter. 

Propriety  of  Habeas  Corpus  to  Review 
Error  in  (Confining  Jury  to  too 
High  a  Decree,  see  Habeas  Corpus. 
175. 

729.  An  instruction  as  to  manslaughter 
is  unnecessary  when  there  is  no  testiroonT 
to  reduce  the  offense,  if  any,  below  ti'f 
grade  of  murder.  DeLvis  v.  United  States. 
165  U.   S.  373,  17  Sup.  a.  Rep.  360. 

41:7S0 

730.  Where,  under  the  statute,  it  is  fur 
the  jury  to  say  whether  the  facts  make  a 
case  of  murder  in  the  first  degree  or  murder 
in  the  second  decree,  a  charge  "th.it  an 
atrocious  and  dastardly  murder  has  bei'n 
committed  by  some  person  is  apparent,  but 
in  your  deliberation  you  should  be  careful 
not  to  be  influenced  by  any  feeling."  is 
in  effect  telling  the  jury  that  the  crime  i^ 
murder  in  the  first  degree,  and  is  ernm - 
ous.  Hopt  V.  Utah,  310  U.  S.  574,  4  Srp. 
a.  Rep.  202,  28:  262 
Cited  In  Flynn  v.   State,  43  Ark.   205— People 

V.  Hancock,  7  Utah,  181,  25  Pac.  1093. 

731.  The  court  may  instruct  the  jurr 
that  the  accused  must  be  found  guilty  of 
murder  if  guilty  at  all,  where  there  !•< 
nothing  in  the  case  to  reduce  the  offense  be- 
low the  ffrade  of  murder  if  defendant  has 
committed  a  felonious  homicide.  Spirf  t. 
United  SUtes,  156  U.  S.  51,  15  f^up.  a 

'Rep.   273,  39:343 
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732.  Failure  to  say  that  manslaughter 
must  be  done  unlawfully  and  wilfully  does 
not  render  erroneous  an  instruction  distin- 
guishing between  murder  and  manslaughter, 
which  says  that  the  accused  cannot  be 
found  guilty  of  murder  if  the  killing,  though 
intentional,  was  without  malice.  Adding- 
ton  V.  United  SUtes,  166  U.  S.  184,  17  Sup. 
a.  Rep.  288,  41 :  679 

733.  A  charge  to  the  jury  that,  if  the  de- 
fendant has  committed  a  felonious  homi- 
cide, of  which  they  are  the  only  judges, 
there  is  nothing  before  them  that  reduces 
it  below  the  grade  of  murder,  is  proper  in 
the  absence  of  evidence  to  justify  any  ver- 
dict for  any  degree  of  the  crime  less  than 
murder.  Andersen  v.  United  States,  170 
U.  S.  481,  18  Sup.  a.  Rep.  689,      42:  1116 

734.  On  a  trial  for  murder,  an  instruction 
to  the  jury  that  if  the  defendant  in  a 
moment  of  passion,  aroused  by  the  wrong- 
ful treatment  of  his  brother  and  without 
any  previous  preparation,  did  the  shooting, 
the  offense  would  be  manslaughter,  and  not 
murder;  but  if  he  prepared  himself  to  kill, 
and  had  a  previous  purpose  to  do  so,  then 
the  mere  fact  of  passion  would  not  reduce 
the  crime  below  murder, — cannot  properly 
be  complained  of  by  defendant.  Collins  v. 
United  States,  150  U.  S.  62,  14  Sup.  a. 
Rep.  9,  37:  998 

735.  Ignoring  evidence  that  the  accused 
on  a  murder  trial  had  not  armed  himself  at 
all,  although  he  had  a  gun  with  him  for  the 
purpose  of  sport,  and  the  omission  of  any 
reference  to  matter  in  defense  tending  to 
throw  another  light  on  the  transaction,  ren- 
der erroneous  an  instruction  as  to  a  distinc- 
tion between  arming  one's  self  from  ill  will 
and  hunting  up  an  adversary,  and  arming 
one's  self  for  self-defense.  Allison  v.  Unit- 
ed States,  160  U.  S.  203,  16  Sup.  Ct.  Rep. 
252  40*  395 
Cited  In  Wallace  v.  United  States,   162  U.   S. 

475,  40  L.  ed.  1043,  16  Sup.  Ct.  Rep.  859. 

736.  An  instruction  that  the  use,  in  a 
quarrel,  of  a  deadly  weapon  not  previously 
selected  with  a  purpose  to  use  it,  consti- 
tutes manslaughter,  is  erroneous  as  involv- 
ing the  assumption  that  it  could  not  be  used 
in  self-defense  if  previously  selected  with  a 
view  to  using  it  for  that  purpose.  Allen  v. 
United  States,  167  U.  S.  675,  15  Sup.  Ct. 
Rep.  720,  39:  854 
Cit€d  In  State  v.  Bone,  114  Iowa,  549,  87  N. 

W.  507. 

Obscenity. 

See  also  supra,  699. 

737.  A  charge  that  obscene  publications 
must  be  calculated  with  the  ordinary  reader 
to  deprave  his  morals  or  lead  to  impure 
purposes  is  not  objectionable  as  amountinfi^ 
to  a  statement  that  a  publication  which 
tends  to  deprave  the  morals  in  any  way 
whatever  comes  within  that  class,  as  there 
can  be  no  misapprehension  as  to  what  is 
meant.  Dunlop  v.  United  States,  166  U.  S. 
486,  17  Sup.  Ct.  Rep.  375,  41 :  799 
Cited  In  United  States  ▼.  Moore,  104  Fod.  80 

— Mlddleby  v.   Effler,  55  G.  C.  A.   356,   118 


Fed.  262 — United  States  v.  Wroblenskl,  118 
Fed.  406. 

Rape. 

738.  Instructions  that  all  the  force  that 
need  be  exercised  is  the  force  incident  to  the 
commission  of  the  act  if  there  is  no  con- 
sent, in  a  rape  case,  are  erroneous  unless 
they  are  limited  to  a  case  in  which  the  will 
or  resistence  of  the  victim  has  been  over- 
come by  threats  or  fright  or  she  has  be- 
come helpless  or  unconscious.  Mills  v.  Unit- 
ed States,  164  U.  S.  644,  17  Sup.  Ct.  Rrp. 
210,  41 :  584 

d.  Requests  for  InstrtictionSu 

Request  By  Jury,  see  supra,  32a,  32b. 
Findings  of  Fact  Assumed  in  Refused  In- 
structions, see  infra,  932. 

738a.  A  request  to  charge  the  jury,  which 
does  not  correctly  describe,  or  which  errone- 
ously construes,  the  invention  of  plaintiff, 
and  which  erroneously  assumes  the  law  of 
the  case,  is  properly  refused.  Klein  v.  Rus- 
sell, 19  Wan.  433,  22:  116 

Right  to  request. 

See  also  supra,  466. 

739.  Instructions  upon  points  relevant  to 
the  issue  must  be  given,  if  requested.  Doug- 
lass V.  M'Allister,  3  Cranch,  298,  2:  445 
Cited  in  Emerson  v.  Hogg,  2  Blatchf.  7,  Fed. 

Cas.  No.  4,440 — Colqaltt  v.  Thomas,  8  Ga. 
272— .Tared  v.  Goodllttle,  1  Blackf.  30— Linn 
V.  Ross,  16  N.  J.  L.  57 — Parsons  v.  Brown, 
15  Barb.  594 — Dunlop  v.  Patterson,  5  Cow. 
246 — ^HalUdaj  ▼.  McDougall,  22  Wend.  273. 

740.  It  is  error  in  a  court  to  refuse  to 
give  an  instruction  to  a  jury  which  contains 
a  correct  statement  of  the  law,  and  is 
strictly  applicable  to  the  case,  unless  it  has 
already  been  given  substantially  as  prayed 
in  the  charge  of  the  court.  Thorwegan  v. 
King,  111  U.  S.  549,  4  Sup.  Ct.  Rep.  529, 

28:  514 
Cited  In  District  of  Columbia  v.  Gray,  1  App. 
D.    C.    506— Territory    v.    Padilla,    8   N.    M. 
519,  46  Pac.  846. 

741.  Refusal  to  so  frame  instructions  in 
an  action  for  damages  to  a  passenger  in  a 
railroad  collision,  as  to  present  the  rule  in 
respect  to  a  prima  facie  case,  and  leaving 
the  jury  without  instructions  to  aid  them 
in  determining  the  facts  and  causes  of  the 
accident,  and  how  far  those  facts  were  with- 
in the  control  of  the  defendant,  is  error. 
Gleeson  v.  Virginia  Midland  R.  Co.  140  U. 
S.  435,  11  Sup.  Ct.  Rep.  859,  35:  458 

741a.  Where  there  is  a  written  proposal 
making  part  of  plaintiff's  case,  it  is  the 
duty  of  the  court,  at  request  of  either 
party,  to  construe  it;  and  it  is  to  be  con- 
sidered in  connection  with  the  admitted 
facts  concerning  the  relations  of  the  parties 
to  the  transaction.  Ward  v.  United  States, 
14  Wall.  28,  20:  792 

741b.  A  requested  instruction  that  an  af- 
fidavit produced  by  defendant  on  cross-ex- 
amination, to  impeach  the  credibility  of  the 
witness  who  made  it,  may  be  considered,  in 
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connection  with  the  affiant's  deposition, 
as  evidence  against  the  plaintiff  of  the  facts 
therein  stated  under  oath,  with  like  effect 
as  his  deposition —should  be  given  where 
such  affidavit  is  introduced  in  evidence  by 
plaintiff  on  the  cross-examination  of  an- 
other witness.  Ck>nnecticut  Mut.  L.  Ins. 
Co.  v.  Hillmon,  188  U.  S.  208,  23  Sup.  Ct. 
Rep.  294,  47:  446 

742.  If  any  point  presented  by  the  evi- 
dence is  omitted  from  the  charge,  either 
party  may  require  an  opinion  from  the 
court  on  that  point  Pennock  v.  Dialogue, 
2  Pet.  1,  7:  327 
Cited  in  Chapman  t.  McConnick,  86  N.  T.  482. 

743.  The  refusal  of  requested  instructions 
is  justifiable,  when  the  case  of  the  party  re- 
questing the  instructions  has  already  been 
shown  to  possess  a  fatal  defect.  M'Lana- 
han  ▼.  Universal  Ins.  Go.  1  Pet.  170, 

7:98 
Manner  and  form. 

744.  The  rule  of  the  court,  that  any  in- 
struction asked  for  must  be  presented  to 
the  court  in  writing,  before  any  argument 
is  made  to  the  jury,  is  reasonable,  and  a 
party  cannot  claim  the  right  to  disregard 
it.  Manhattan  L.  Ins.  Go.  ▼.  Francisco,  17 
Wall.  672,  21 :  698 
Cited  in  St.  Croix  Lumber  Co.  v.  Pennington, 

2  Dak.  481,  11  N.  W.  497-— Sterling  Organ 
Co.  V.  House,  25  W.  Va.  98. 

745.  A  reouest  for  instructions  must  be 
couched  in  language  of  such  definite  and 
legal  interpretation  as  may  not  mislead 
either  court  or  jury  as  to  its  precise  mean- 
ing.    Winn   V.  Patterson,   9   Pet.   663, 

9:266 

746.  It  is  the  duty  of  a  party  asking  an 
instruction  to  express  it  with  such  certainty 
that  it  may  not  mislead  either  the  court 
or  the  jury;  and,  where  the  language  used 
is  equivocal,  and  admits  of  various  interpre- 
tations, the  request  is  properly  refused. 
United  States  v.  Jones,  8  Pet.  399,  8:  988 
Cited  in  Mexican  C.  R.  Co.  v.  Henderson,  62 

C.  C.  A.  517,  114  Fed.  897. 

747.  Where  instructions  are  asked  of  the 
court  to  the  jury,  they  should  be  precise 
and  certain  to  a  particular  intent,  that  the 
point  intended  to  be  raised  may  be  distinctly 
seen  by  the  court,  and  that  error,  if  one  be 
made,  may  be  distinctly  assigned.  United 
States  v.  Bank  of  the  Metropolis,  15  Pet. 
377,  10: 774 
Cited  in  New  York  &  T.  S.  8.  Co.  v.  Anderson, 

1  C.  C.  A.  531,  1  U.  S.  App.  176,  50  Fed. 
464 — District  of  Columbia  v.   Gray,   1  .App. 

D.  C.  506 — People  v.  Biddlecome,  8  Utah, 
217,  2  Pac.  194— State  v.  Hopkins,  56  Vt. 
261-~-French  v.  FOllett,  65  Vt.  359,  26  Atl. 
1096. 

748.  The  modification  of  a  requested  in- 
struction which  assumes  the  credibility  of 
a  witness,  by  stating  that  the  weight  to  be 
given  his  testimony  is  a  question  for  the 
jury,  does  not  improperly  discriminate 
against  him.  Davis  v.  Coblens,  174  U.  S.  719. 
19  Sup.  Ct.  Rep.  832,  43:  1147 

749.  A  requested   instruction  is   properly 


refused  unless  it  ought  to  have  been  given 
in  the  very  terms  in  which  it  is  proposed. 
Brooks  V.  Marbury,  11  Wheat.  78,      6:  423 

Abstract  propositions  not  applicable  to 
case. 

See  also  supra,  589;  infra,  768-787. 

750.  A  court  is  not  bound  to  give  an  ab- 
stract instruction,  or  one  which  would  avail 
the  party  requesting  it  nothing.  Shelby  t. 
Guy,  11  Wheat.  361,  6:495 

751.  An  instruction  presenting  an  abstract 
question,  not  raised  by  anything  in  the  case, 
is  properly  refused.  Irvine  ▼.  Irvine,  9  Wall 
617,  19: 800 

752.  A  request  to  charge  the  jury  upon  a 
purely  hypothetical  statement  of  facts,  cal- 
culated to  confuse,  and  already  covered  by  the 
charge,  is  correctly  refused.  White  v.  Van 
Horn,  159  U.  S.  3,  15  Sup.  Ct.  Rep.  1027, 

40:55 

753.  A  requested  instruction  is  properly 
refused  where  it  presents  a  merely  abstract 
question,  not  belonging  to  the  case.  Hamil- 
ton V.  Russell,  1  Cranch,  309,  2:  118 
Cited  in  Etting  v.  Bank  of  United  Statca.  11 

Wheat.  75,  6  L.  ed.  422— Dibble  v.  Tmluck, 
11  Fla.  140 — Powers  v.  Ingraham«  3  Barb. 
583 — Halliday  v.  McDoagall,  22  Wend.  273 
— King  V.  Kenny,  4  Ohio,  82 — ^Lewis  v.  Stat^ 
4  Ohio,  897 — Jones  v.  Thurmond,  6  Tex.  329. 

754.  A  requested  instruction,  though  ex- 
pressing the  law  correctly,  is  properly  re- 
fused where  there  are  no  facts  in  the  case 
to  justify  it.  Bird  v.  United  States,  187 
U.  S.  118,  23  Sup.  Ct.  Rep.  42,        47: 100 

755.  The  refusal  of  the  court  to  charge 
upon  an  abstract  question  in  relation  to 
which  the  plaintiff  has  introduced  no  evi- 
dence, and  which  therefore  is  not  before  it, 
is  not  error.  Hot  Springs  R.  Co.  v.  William- 
son, 136  U.  S.  121,  10  Sup.  Ct  Rep.  955, 

34:355 

756.  The  court  is  not  bound  to  give  as  in- 
structions philosophical  remarks  copied  from 
text-books,  however  wise  or  true  they  may 
be  in  the  abstract,  or  however  high  the 
reputation  of  the  author.  Walker  v.  John- 
son, 96  U.  S.  424,  24:834 

757.  Where  instructions  asked  to  be  given 
to  the  jury  were  not  called  for  by  the  fact* 
of  the  case,  and  were  abstractions,  the  court 
was  not  bound  to  give  them.  Dwyer  v. 
Dunbar,  5  Wall.  318,  18:489 

758.  A  request  for  an  instruction  upon  a 
point  of  law  which  has  no  bearing  upon  the 
case  should  be  refused.  Morris  v.  Harmer 
7  Pet.  554,  8:781 

759.  Refusal  to  give  a  requested  instmc- 
tion  stating  a  correct  legal  proposition  i« 
not  error  unless  there  is  evidence  making  it 
applicable  to  the  case.  CoflSn  v.  United 
States,  162  U.  S.  664,  16  Sup.  Ct.  Rep.  943, 

^  40:1109 

Request  too  general. 

760.  Courts  are  not  bound  to  modify  or 
fashion  the  instructions  moved  for  by  ooiin- 
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sel,  80  as  to  bring  them  within  the  rules 
of  law,  and  may  refuse  instructions  couched 
in  too  general  terms.  Buck  t.  Chesapeake 
Ins.   Co.   1   Pet.  151,  7:  90 

died  in  Baffin  t.  Mason,  16  Wall.  674,  21  L. 

ed.  197 — ^Maryland  ft  P.  Ins.  Co.  t.  Batharst, 

6  Gill  ft  J.  225. 

761.  A  request  to  instruct  that  a  grant 
of  land  is  an  entirety,  and  that  a  grant 
void  in  part  is  void  for  the  whole,  should 
be  denied  for  generality.  Winn  ▼.  Patter- 
son, 9  Pet  663,  9:  266 

762.  An  instruction  should  be  refused  for 
generality  which  states  that  "a  concealment 
or  misrepresentation  of  material  facts"  (not 
stating  whether  innocently  or  designedly  and 
fraudulently  made)  "calculated  to  deceive 
the  governor  issuing  the  grant"  (not  stating 
whether  he  was  actually  deceived  or  not) 
"renders  the  grant  null  and  void  in  law"  as 
to  aU  persons  whatever  (not  stating  whether 
the  party  is  the  original  grantee,  or  a  bona 
fide  purchaser  under  him,  without  notice). 
Winn  V.  Patterson,  9  Pet.  663,  9:  266 

763.  An  instruction  as  to  duties,  based  on 
the  designation  of  articles  in  trade  and  com- 
merce, is  properly  refused  if  it  is  not  lim- 
ited to  the  general  and  uniform  designation. 
Maddock  v.  Magone,  152  U.  S.  368,  14  Sup. 
Ct.  Rep.  588,  38:482 

764.  An  instruction  that  if  land  of  a  rail- 
road company  to  be  crossed  by  a  proposed 
street  was  used  as  part  of  "its  railroad  and 
terminal  facilities,"  the  value  of  which 
would  be  lessened  by  laying  out  the  street, 
then  the  company  could  recover  for  the  de- 
preciation in  value  as  damages  to  part  of 
its  land  not  taken  or  crossed, — is  properly 
refused  for  the  reason,  if  no  other,  that  it 
is  too  general.  Chicago,  B.  ft  Q.  R.  Co.  v. 
Chicago,  166  U.  8.  226,  17  Sup.  Ct.  Rep. 
581,  41 :  979 

Request  in  mass,  wrong  in  part. 

765.  Where  instructions  to  a  jury  are 
asked  in  a  mass,  if  one  of  them  be  wrong,  the 
whole  may  be  rejected.  Springer  v.  United 
States,  102  U.  S.  586,  26:253 
Harvev  v.  Tyler,  2  Wall.  328,  17:  871 
Worthington  v.  Mason,  101  U.  S.  149, 

25:848 
Eastern  Transp.  Line  v.  Hope,  95  U.  S.  297, 

24:477 
United  Stetes  v.  Hough,  103  U.  S.  71, 

26:  305 
Beaver  v.  Taylor,  93  U.  S.  46,  23:  797 

Indianapolis  ft  St.  L.  R.  Co.  v.  Horst,  93  U. 

S.  291,  23:  898 

Cited  in  Indianapolis  ft  St.  L.  R.  Co.  v.  Horst, 

93  n.  S.  295,  23  L.  ed.  809 — Eastern  Transp. 

Line  V.  Hope,  95  V.  S.  801,  25  L.  ed.  478 — 

Worthington  v.  Mason,  101  U.  8.  J  49,  25  L. 

ed.  849 — ^United  States  v.  Hough,  103  U.  S. 

73,  26  L.   ed.   306 — Moulor   v.   American  L. 

Ins.    Co.    Ill   U.    S.    838,   28   L.   ed.    448,   4 

Sop.  Ct.  Rep.  466 — Union  Ins.  Co.  v.  Smith. 

124  U.  S.  424,  31  L.  ed.  505,  8  Sup.  Ct.  Rep. 

534 — Bogk  V.   Gassert,   149  U.   S.  26,   37  L. 

ed.  636,  13  Sup.  Ct.  Rep.  738 — Jones  v.  East 

Tennessee,  V.  ft  G.  R.  Co.  157  U.  S.  683,  39 

L.  ed.  858,  15  Sup.  Ct.  Rep.  719 — Thlede  v. 

Utah,  159  U.  S.  620,  40  L.  ed.  243,  16  Sup. ' 


Ct  Rep.  62 — Afann  Boudoir  Car  Co.  v.  Du- 
pre,  21  L.R.A.  294,  4  C.  C.  A.  544,  13  U.  8. 
App.  183,  54  Fed.  650 — Walker  v.  Windsor 
Nat.  Bank,  5  C.  C.  A.  428,  5  U.  S.  App.  423, 
56  Fed.  78— Cleveland,  C.  C.  ft  St  L.  R.  Co. 
V.  Zider,  10  C.  C.  A.  152,  18  U.  S.  App. 
699,  61  Fed.  909— Thom  v.  Pittard,  10  C. 
C.  A.  357,  8  U.  S.  App.  597,  62  Fed.  287— 
Vider  V.  0*Brien,  16  C.  C.  A.  386,  18  U.  S. 
App.  711,  62  Fed.  827— Pittsburgh  ft  W.  R. 
Co.  V.  Thompson,  27  C.  C.  A.  841,  54  U.  S. 
App.  222,  82  Fed.  728 — Scaife  v.  Western 
North  Carolina  Ijind  Co.  30  C.  C.  A.  663, 
59  U.  8.  App.  28,  87  Fed.  811— Chicago  G. 
W.  R.  Co.  V.  Roddy,  65  C.  C.  A.  476,  131 
Fed.  718 — United  States  v.  McBride,  7 
Mackey,  391 — Birmingham  v.  Pettit,  21  D. 
C.  218— Myrick  v.  Merritt,  22  Fla.  347— 
Hall  V.  Needles,  1  Ind.  Terr.  151,  38  S.  W. 
671— Leavltt  v.  Fletcher.  60  N.  H.  183— 
State  V.  Hyer,  39  N.  J.  L.  599 — Barker  v. 
Cnnard  8.  S.  Co.  91  Hun,  500.  36  N.  Y. 
Supp.  256 — ^Touaey  v.  Roberts,  114  N.  Y. 
817,  11  Am.  St  Rep.  655,  21  N.  B.  399— 
Pittsburg,  Ft.  W.  ft  C.  R.  Co.  v.  Probst,  30 
Ohio  St  106 — Western  Ins.  Co.  v.  Tobin,  32 
Ohio  St  88 — Murray  v.  Murray,  6  Or.  23 
— ^Pelzer  Mfg.  Co.  v.  Sun  Fire  Office,  36  S. 
C.  272,  15  S.  B.  662— Martin  v.  Suber,  39 
S.  C  585,  18  8.  B.  125 — People  v.  Thiede, 
11  Utah,  282,  89  Pac  837. 

766.  The  refusal  of  an  instruction  that 
both  defendants  are  liable  cannot  be  as- 
signed as  error  if  one  of  them  was  not  liable. 
Baffin  V.  Mason,  15  Wall.  671,  21 :  196 

767.  It  is  not  error  to  refuse  to  give  a 
series  of  instructions,  requested  in  a  mass, 
if  one  or  more  of  the  propositions  are  er- 
roneous.   Johnston  v.  Jones,  1  Black,  209, 

17:  117 
Cited  In  Indianapolis  ft  St.  L.  R.  Co.  v.  Horst, 
93  U.  S.  295,  23  L.  ed.  899~Unlted  States 
V.  Hough,  103  U.  S.  73,  26  L.  ed.  306 — Bogk 
V.  Gassert,  149  U.  8.  26,  87  L.  ed.  635,  18 
Sup.  Ct.  Rep.  738. 

Lack  of  evidence  of  facts  assnnied. 

See  also  supra,  750-759. 

768.  Absence  of  evidence  of  the  facts  as- 
sumed is  ground  for  refusing  a  remiested  in- 
struction based  on  such  facts.  Brooks  v. 
Marbury,  11  Wheat.  78,  6:  423 

768a.  Requested  instructions  based  upon 
an  hypothesis  of  which  there  is  no  evidence 
tending  to  support  are  properly  refused. 
Wilmington  Star  Min.  Co.  v.  Fulton,  205  U. 
S.  60,  27  Sup.  Ct.  Rep.  412,  51:708 

768b.  If  there  be  no  evidence  to  support 
the  theory  of  fact  assumed  in  a  prayer  for 
instruction  to  a  jury,  the  court  should  reject 
it,  since  it  is  error  to  leave  a  question  to  a 
jury  in  respect  to  which  there  is  no  evi- 
dence. Merchants'  Mut.  Ins.  Co.  v.  Baring, 
20  Wall.  159,  22:  250 

Cited  in  United  States  v.  Babcock,  8  Dill.  580, 

Ped.  Cas.  No.  14,486 — Thatcher  v.  Kaucher, 

2  Colo.  703. 

768c.  An  instruction  submitting  to  the 
jury  a  question  which  is  not  based  on  any 
evidence  is  properly  denied.  Mitchell  v. 
Potomac  Ins.  Co.  183  U.  S.  42,  22  Sup.  Ct. 
Rep.  22,  46:  74 

769.  Where  the  testimony  is  all  one  way 
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and  is  conclusive  in  its  efTect,  a  party  has 
no  right  to  ask  a  charge  which  assumes  that 
it  is  otherwise.  Orleans  v.  Piatt,  99  U.  S. 
676,  25: 404 

770.  Wherever  instructions  upon  the  evi- 
dence are  asked  from  the  court  to  the  jury,  it 
is  the  right  and  duty  of  the  former  to  judge 
of  the  relevancy,  and,  by  necessary  implica- 
tion, to  some  extent,  of  the  certainty  or 
definiteness  of  the  evidence  proposed.  Roach 
V.  Hulings,  16  Pet.  319,  10:  979 
Cited  In  Holder  ▼.  State,  6  Ga.  446. 

771.  A  request  for  instruction  is  properly 
refused,  which  sets  upon  an  erroneous  theory 
of  the  guaranty  which  is  the  foundation  of 
the  suit.     Moran  v.  Prather,  23  Wall.  492, 

23:  121 

772.  No  instruction  to  a  jury  should  be 
given  which  assumes,  as  a  matter  of  fact, 
that  which  is  not  conceded  or  established 
by  uncontradicted  proof.  Lucas  v.  Brooks, 
18  Wall.  436,  21 :  779 
Second  Nat.  Bank  of  Leavenworth  v.  Hunt, 

11  Wall.  391,  20:  190 

Washington  &  G.  R.  Co.  v.  Gladmon,  15 
Wall.  401,  21:  114 

New  Orleans  Ins.  Asso.  v.  Piaggio,  16  Wall. 
378,  21 :  358 

Knickerbocker  L.  Ins.  Co.  v.  Foley,  105  U. 
S.  350,  26:  1055 

Indianapolis  &  St.  L.  R.  Co.  v.  Horst,  93 
U.  S.  291,  23:  898 

Cited  in  Merchants*  Mut.  Ins.  Co.  v.  Baring, 
20  Wall.  162,  22  L.  ed.  252 — New  Jeraey 
Mi>t.  L.  Ins.  Co.  V.  Baker,  94  U.  S.  611,  24 
L.  ed.  269 — Behr  v.  Connecticut  Mut.  L.  Ins. 
Co.  2  Flipp.  698,  4  Fed.  362 — State  use  of 
Little  V.  Donnelly,  9  Mo.  App.  531 — Neudec- 
ker  V.  Kohlberg,  81  N.  Y.  305 — Merchants* 
Mut.  Ins.  Co.  V.  Baring,  31  Phila.  Leg.  Int. 
262 — Shenandoah  Valley  R.  Co.  v.  Moose,  83 
Va.  829,  3  S.  B.  796 — Sheff  v.  Huntington, 
16  W.  Va.  320. 

773.  The  refusal  of  a  requested  instruc- 
tion as  to  the  effect  of  fraud  in  the  procure- 
ment of  a  deed  is  not  erroneous  where  there 
is  no  evidence  to  sustain  such  a  claim,  and 
it  would  have  been  the  duty  of  the  court 
to  set  aside  a  verdict  based  on  a  finding  of 
fraud,  and  to  grant  a  new  trial.  Elwood  v. 
Flannigan,  104  U.  S.  562,  26:  842 

774.  A  requested  instruction  as  to  the  di- 
vision of  pasturage  between  persons  whose 
lands  are  in  the  same  enclosure  is  irrele- 
vant, where  the  facts  of  the  case  show  ex- 
clusive .  use  and  occupation  by  one  party. 
Lazarus  v.  Phelps,  156  U.  S.  202,  15  Sup. 
Ct.  Rep.   271,  39:  397 

775.  The  refusal  of  the  court  below  to  in- 
struct the  jury  upon  the  question  of  the  for- 
feiture of  the  lands  in  controversy,  under  the 
revenue  laws  in  Virginia,  was  proper,  where 
the  party  requesting  the  instruction  com- 
pletely failed  to  show  a  forfeiture.  Fulker- 
son  V.  Holmes,  117  U.  S.  389,  6  Sup.  Ct.  Rep. 
780,  29:  915 

776.  It  is  not  error  to  refuse  to  charge 
that  an  abandonment  of  the  voyage  and  ac- 
ceptance by  the  insurer,  made  through  error 


of  both  parties,  whether  conditionally  or  un- 
conditionally, is  null  and  void,  if  not  war- 
ranted at  the  time,  where  there  was  no  evi- 
dence to  show  error  by  either  party.  New 
Orleans  Ins.  Aaso.  v.  Piaggio,  16  Wall.  378, 

21:358 

777.  A  requested  instruction  that  the  jury 
assume  that  one  half  of  the  injury  to  a 
stranded  ship  was  due  to  the  sw^ling  of  a 
cargo  of  flax-seed,  when  it  became  wet,  is 
properly  refused,  in  the  absence  of  evidence 
showing  that  the  estimate  made  by  the  ad- 
justers was  incorrect.  Fowler  ▼.  Rathbone, 
12  Wall.  102,  20:281 

778.  A  direction  to  the  jury  cannot  be 
asked  upon  the  assumption,  as  a  fact»  that, 
when  the  plaintiff  slipped  or  fell,  it  was 
too  late  to  stop  the  car,  where  the  only  evi- 
dence on  the  subject  is  that  of  a  witness 
who  testified  that  if  the  driver  had  been  at- 
tending to  his  duty  he  could  have  checked 
his  horses  in  time.  Washington  &  G.  R. 
Co.  V.  Gladmon,  15  Wall.  401,  21:  114 

779.  A  request  for  an  instruction  that  the 
jury  would  oe  at  liberty  to  find  a  license 
for  cutting  logs,  if  they  believed  that  a  for- 
mer owner  of  the  land  had  given  suchlieense* 
and  that  the  logs  were  cut  oy  parties  catting 
under  it  with  the  knowledge  of  the  present 
owner,  must  be  refused  if  there  is  no  evidence 
of  such  knowledge.  Northern  P.  R.  Co.  r. 
Paine,  ll9  U.  S.  561,  7  Sup.  Ct  Rep.  323, 

80:  513 

780.  In  a  suit  for  forfeiture  of  goods  for 
landing  them  without  permits,  upon  a  prayer 
for  instructions  that  '*the  United  States  are 
not  entitled  to  recover,  etc.,  unless  the  goods 
were  unladen  and  delivered  without  per- 
mits," a  response — ;that,  "if  the  permits 
were  obtained  by  fraud  and  improper  means, 
they  were  of  no  effect  and  a  mere  nullitj. 
The  United  States  are  entitled  to  reoorer 
if  the  goods  were  imported  with  a  view  to 
defraud  the  revenue," — is  erroneous.  It  was 
virtually  saying  the  defendants  were  liable 
for  unlading  goods  without  permit,  without 
saying  if  the  evidence  was  sufficient  to  prove 
the  fact  against  them,  and  was  calculated 
to  mislead  the  jury  into  a  conclusion  that 
the  suit  was  against  claimants  for  a  medi- 
tated fraud.  Caldwell  t.  United  States,  8 
How.  366,  12:  1115 
Cited  in  Merchants'  Mat.  Ins.  Co.  v.  Bariof. 

20  Wall.  162,  22  C  ed.  252. 

781.  The  court  need  not  charge  the  jury 
that  an  employer  is  bound  to  exercise  reason- 
able care  to  furnish  its  employees  reasonably 
safe  machinery,  where  the  uncontradicted 
facts  show  that  it  had  not  furnished  such 
JBL  machine,  and  there  was  no  evidence  that 
it  had  exercised  ordinary  or  reasonable  care 
to  do  so,  but,  on  the  contrary,  there  was  un- 
explained and  uncontradicted  evidence  to 
show  that  it  had  not  exercised  such  care. 
Choctaw,  0.  &  G.  R.  Co.  v.  Holloway,  1^1 
U.  S.  334,  24  Sup.  Ct.  Rep.  102,  48: 207 
Cited  in  Southern  P.  Co.  v.  Hetser,  1  L.B.A. 

(N.8.)  295.  68  C.  C.  A.  85,  135  Fed,  281— 
National  Biscuit  Co.  v.  Nolan,  70  C  C  A. 
440,  138  Fed.  10. 
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782.  Evidence  tending  to  justify  the  in- 
ference that  a  mine  employee  who  was  al- 
lowed to  enter  a  roadway  without  warning 
knew,  before  entering,  that  it  had  not  been 
cleared  of  gas,  does  not  require  the  giving 
of  a  requested  instruction  in  an  action  for 
the  death  of  such  employee  as  the  result 
of  an  explosion,  which  is  based  on  the  as- 
sumption that  such  employee,  when  killed, 
was  wilfully  endangering  the  lives  or  health 
of  others,  or  the  security  of  the  mine  or  its 
machinery,  or  was  recklessly  disregarding 
his  personal  safety.  Wilmington  Star  Min. 
Co.  V.  Fulton,  205  U.  S.  60,  27  Sup.  Ct. 
Rep.   412,  51:708 

783.  A  requested  instruction  in  an  action 
on  a  policy  of  life  insurance,  that  unless 
the  jury  believe  from  the  evidence  that  the 
insured  when  last  seen  was  in  such  a  posi- 
tion of  peril  that  it  is  more  probable  that 
he  then  and  there  lost  his  life  than  that  he 
extricated  himself  from  such  perilous  posi- 
tion alive,  they  must  find  for  the  defendant, 
is  properly  refused,  where  there  is  no  evi- 
dence that  the  insured  was  in  a  position  of 
peril  when  last  seen,  although  there  is  evi- 
dence tending  to  show  that  he  probably  fell 
into  a  river  and  so  came  in  contact  with  a 
specific  peril,  and  there  is  evidence  regard- 
ing the  depth,  rapidity,  and  quicksands  of 
the  river.  Fidelity  Mut.  Life  Asso.  v.  Met- 
tler,  185  U.  S.  308,  22  Sup.  Ct  Rep.  662, 

46:  922 

784-6.  Evidence  that  the  insured  in  a 
policy  of  insurance  dated  in  October,  1896, 
was  behind  in  his  payment  on  his  land,  and 
that  forfeitures  were  entered  in  February, 
1897,  and  that  he  was  in  the  employ  of  a 
photographer  for  two  or  three  months  in  the 
summer  of  1896,  does  not  require  the  giving 
of  a  requested  instruction  in  an  action  on 
such  policy  that  if  at  the  time  of  making 
the  application  .the  insured  was  not,  as 
stated  therein,  a  farmer  and  real-estate 
agent,  there  can  be  no  recovery.  Fidelity 
Mut.  Life  Asso.  v.  Mettler,  185  U.  S.  308, 
22  Sup.  Ct.  Rep.  662,  46:  922 

787.  Where,  from  the  evidence,  the  exist- 
ence of  certain  facts  may  be  doubtful,  either 
from  want  of  certainty  in  the  proof  or  by 
reason  of  conflicting  evidence,  a  court  may 
be  called  to  give  instructions  in  reference  to 
the  supposed  state  of  facts ;  but  this  a  court 
is  never  bound  to  do  where  the  facts  are 
clear  and  uncontradicted.  Boardman  v. 
Reed,  6  Pet.  328,  8:  415 
Cited  In  Hardy  v.  De  Leon,  6  Tex.  "238. 

Excluding  or  Ignoring  evidence. 

See  also  supra,  313 ;  infra,  794-795a. 

788.  A  prayer  for  instructions  which  over- 
looks a  fact  of  which  there  was  evidence  is 
properly  refused.  Lucas  v.  Brooks,  18  Wall. 
436;  21:779 

788a.  A  prayer  for  an  instruction  that  the 
plaintiff  is  entitled  to  a  verdict,  if  the  jury 
believe  his  evidence  should  not  be  granted 
where  evidence  has  been  given  by  both  plain- 
tiff and  defendant,  and  the  defendant's  evi- 
dence J0  tber^by  taken  entirely  away  from 


the  consideration  of  the  juxy.    Urtetiqui  v. 
D'Arcy,  9  Pet.  692,  9:  276 

788b.  A  prayer  requesting  the  court  to 
instruct,  the  jury  upon  a  part  only  of  the 
testimony  is  objectionable.  Smith  v.  Condry, 
I  How.  28,  11:35 

Cited  in  Western  Coal  ft  Mln.  Co.  v.  Berberlch, 
36  C.  C.  A.  368,  94  Fed.  333 — Tnimbull  v. 
Erlckson,  38  C.  C.  A.  541,  97  Fed.  895 — 
American  Merchants'  Union  Ezp.  Co.  v.  Phil- 
lips, 29  Mich.  621. 

788c.  An  instruction  as  to  evidence  which 
would  have  a  tendency  to  withdraw  the 
minds  of  the  jury  from  the  controlling  effect 
which  other  proper  evidence  in  the  case 
should  properly  have  on  their  decision  should 
be  refused.  Ayers  v.  Watson,  113  U.  S.  594, 
5  Sup.  Ct.  Rep.  641,  28:  1093 

Cited  in  Miles  v.  Sherwood,  84  Tex.  488,  19  8. 

W.  863. 

789.  The  trial  court  is  not  bound  to  grant 
an  instruction  which  assumes  that  there  is 
no  evidence  of  negligence  on  the  part  of  the 
conductor  of  a  street  car  towards  a  passen- 
ger attempting  to  alight  therefrom,  and  that 
the  negligence,  if  any,  was  wholly  that  of 
the  motor  man,  where  the  whole  case  as  to 
the  alleged  negligence  of  the  company  was 
properly  submitted  to  the  jury,  leaving  them 
to  determine  whether,  under  all  the  evidence, 
the  injury  was  caused  by  the  negligence  of 
its  employees  or  any  of  them.  City  & 
Suburban  R.  Co.  v.  Svedborg,  194  U.  S.  201, 
24  Sup.  Ct  Rep.  656,  .    48:  935 

789a.  An  instruction  that,  if  the  jury 
found  that  plaintiff,  a  child  of  seven,  neg- 
ligently or  rashly  attempted  to  cross  the 
street  in  front  of  a  street  car,  and  accident- 
ally fell  on  or  near  the  track  when  it  was 
too  late  to  stop  the  car,  his  resulting  in- 
juries were  to  be  regarded  as  due  to  in- 
evitable accident,  for  the  consequences  of 
which  defendant  was  not  responsible,  is 
properly  refused,  as  excluding  the  circum- 
stances that  plaintiff  was  an  infant  of  tender 
years,  and  that  a  different  rule  of  caution 
was  required  in  such  a  case  than  if  he  had 
been  an  adult.  Washington  &  G.  R.  Co. 
V.  Gladmon,  15  Wall.  401,  21:  114 

789b.  In  an  action  for  the  negligent  in- 
jury by  a  street  car  of  a  child  of  seven,  it 
IS  proper  to  refuse  a  request  to  charge  the 
jury  to  iind  for  defendant  if,  from  the  evi- 
dence, they  should  find  that  the  negligence 
or  want  of  due  care  or  caution  of  the  plain- 
tiff caused  the  accident,  or  even  contributed 
to  it,  or  that  it  could  have  been  avoided  by 
the  exercise  of  due  care  on  his  part,  whether  * 
the  driver  of  the  car  was  negligent  or  not, 
since  it  ignores  the  difference  in  the  degree 
of  caution  required  between  adults  and  chil- 
dren. Washington  &  G.  R.  Co.  ▼.  Gladmon, 
15  Wall.  401,  21:  114 

Cited  in  Moore  v.  Metropolitan  R.  Co.  2  Mac- 
key,  446 — McMillan  v.  Burlington  ft  M.  R. 
Co.  46  Iowa,  233 — Stone  v.  Dry  Dock  E.  B. 
ft  B.  R.  Co.  115  N.  Y.  109,  21  N.  B.  712. 

Misleading  instruction. 

See  also  supra,  745,  746. 

790.  The   Court  may  properly   decline   to 
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give  an  instruction  which  has  a  tendency  to 
mislead  the  jury.  Agnew  v.  United  States, 
165   U.   S.   36,   17   Sup.  Ct  Rep.   235, 

41 :  624 
Cited  in   Spurr  t.  United  States,   31  C.  C.  A. 

206,  59  U.   S.   A  pp.  663,  87  Fed.  706. 

791.  When  a  judge  in  his  charge  explains 
the  whole  law  applicable  to  the  case,  he  can- 
not be  called  upon  to  express  it  in  the  cate- 
gorical form,  based  upon  assumed  facts  pre- 
sented by  counsel.  Continental  Improv.  Co. 
V.  Stead,  95  U.  S.  161,  24:  403 
Cited   In    Iron    Silver   Min.    Co.   t.   Cheesman, 

116  U.  8.  532,  29  L.  ed.  713,  6  Sup.  Ct.  Rep. 
481 — ^Texas  &  P.  R.  Co.  v.  Cody,  14  C.  C.  A. 
812,  30  U.  S.  App.  183,  67  Fed.  73— Balti- 
more &  O.  R.  Co.  V.  Friel,  23  C.  C.  A.  79, 
39  U.  S.  App.  451,  77  Fed.  129 — Case  v. 
L'Oeble.  84  Fed.  584— Chicago  G.  W.  R.  Co. 
V.  Kowalski,  34  C.  C.  A.  3,  92  Fed.  812— 
Salem  Iron  Co.  v.  Commonwealth  Iron  Co. 
55  C.  C.  A.  44,  119  Fed.  593— Rollins  v. 
Pueblo  County.  15  Colo.  103,  25  Pac.  319 — 
Marsh  v.  Cramer,  16  Colo.  334,  27  Pac.  169 
— Parllman  v.  Young,  2  Dak.  186,  4  N.  W. 
139 — Pittsburgh,  C.  &  St.  L.  R.  Co.  ▼.  Mar- 
tin, 82  Ind.  487. 

792.  A  request  for  instruction  as  to  the 
validity  of  title  should  be  refused  where  it 
makes  no  distinction  between  the  case  of  a 
fraudulent  grantee  and  the  case  .of  a  bona 
fide  purchaser  from  such  grantee,  without 
notice.    Winn  v.  Patterson,  9  Pet.  663, 

9:266 

793.  A  request  for  instruction  to  the  jury, 
which  blends  questions  of  admissibility  of 
evidence  with  those  pertaining  to  its  suffi- 
ciency, should  be  denied.  Columbian  Ins. 
Co.  V.  Lawrence,  2  Pet.  25,  7:  335 
Cited  In  First  Nat.  Ezch.  Bank  v.  Sherman,  9 

S.  D.  494,  70  N,  W.  647 — McKown  v.  Powers, 
86  Me.  295,  29  Atl.  1079— Pelzer  Mfg.  Co. 
V.  Sun  Fire  Office,  86  B.  C.  272,  15  S.  B. 
662 — Pelzer  Mfg.  Co.  v.  American  F.  Ins. 
Co.  36  S.  C.  272,  15  S.  B.  562— Martin  v. 
Suber,  89  S.   C.  535,  18  S.  B.  125. 

793a.  An  instruction  confusing  two  dis- 
tinct propositions  relating  to  the  risks  as- 
sumed by  an  employee  in  entering  service 
and  also  the  vigilance  required  of  him  un- 
der given  circumstances  is  properly  refused. 
Union  P.  R.  Co.  v.  O'Brien,  161  U.  S.  451, 
16  Sup.  Ct.  Rep.  618,  40:  766 

Cited  in  Narramore  v.   Cleveland,  C.  C.  ft  St 

L.  R.  Co.  48  L.R.A.  76,  37  C.  C.  A.  505,  96 

Fed.  304. 

Based  on  particular  circumstance. 

In  Criminal  Case,  see  infra,  820. 

794.  An  instruction  which  singles  out  par- 
ticular circumstances  and  omits  all  reference 
to  others  of  importance  may  be  refused.  Rio 
Grande  Western  R.  Co.  v.  Leak,  163  U.  S. 
280,  16  Sup.  Ct.  Rep.  1020,  41:  160 
Cited  in   Spurr  v.  United   States,   31  C.  C.  A. 

207,  59  U.  S.  App.  663,  87  Fed.  706 — Ijing- 
beln  V.  Swift,  121  Fed.  410— Hlckey  v.  Rio 
Grande  Western  R.  Co.  29  ftah,  413,  82 
Pac.  29. 

794a.  A  requested  instruction  which  pro- 
poses one  single  circumstance,  in  exclusion 
of  all  others,  as  being  the  infallible  evidence 
of  a  complex  fact  dependent  on  a  number  of 


varying  circumstances,  is  properly  refused. 
Reynolds  v.  M'Arthur,  2  Pet.  417,      7:  470 

795.  A  request  for  an  instruction  to  ih" 
jury,  which  would  separate  the  circuni- 
stances  of  the  case  from  each  other,  the  ob- 
ject being  to  induce  the  courts  after  directing 
the  jury  that  they  ought  to  be  considenni 
together,  to  instruct  them  that,  separately, 
no  one  in  itself  amounted  to  usunr,  0H'.:ht 
not  to  be  granted.  Scott  v.  Lloyd,  9  IVt. 
418,  9:  178 
Cited   in    Walker    y.    Bank   of    Washington,   n 

How.  72,  11  L.  ed.  499 — ^McCoy  v.  State.  46 
Ark.  152 — United  States  v.  Langford,  2  Idi 
bo,  568,  21  Pac.  409. 

795a.  A  re<juested  instruction  on  the  sub 
ject  of  contributory  negligence,  which  c«>n- 
fines  the  jury  to  one  particular  fact  or  cir 
cumstance  as  controlling  the  case,  to  the 
exclusion  of  all  others,  is  properly  refii'M-i. 
the  jury  being  bound  to  consider  all  fait-« 
and  circumstances  bearing  upon  the  que^ 
tion.  Grand  Trunk  R.  Co.  v.  Ives,  144  l.  S. 
408,  12  Sup.  Ct.  Rep.  679,  36:  485 

Cited  in  Rio  Grande  Western  R.  Co.  v.  Iz-ak. 
163  U.  S.  288,  41  L.  ed.  162,  16  Sap.  (t 
Rep.  1020— Spurr  v.  United  States.  31  C  C 
A.  207,  59  U.  S.  App.  663.  87  Fed-  7»«- 
Westem  Coal  &  Mm.  Co.  ▼.  Berherich.  :»• 
C.  C.  A.  308,  94  Fed.  333 — Illinois  C  B. 
Co.  V.  Jones.  37  C.  C.  A.  126.  95  Fed.  31m>  - 
Trumbull  v.  Erlckaon,  38  C.  C.  A.  541.  OT 
Fed.  893 — Baltimore  &  P  R.  Co.  v.  CaniVr 
land,  12  App.  D.  C.  609 — Bttlt^more  &  O.  l: 
Co.  v.  Stumpf,  97  Md.  94,  54  Atl.  97>  - 
Reese  ▼.  Morgan  Silver  Mln.  Co.  15  Ttab. 
461,  49  Pac.  824 — Peck  v.  Oregon  Short 
Line  R.  Co.  26  Utah,  34,  69  Pac.  153— Bo? 
den  ▼.  Fitchburg  R.  Co.  72  Vt.  97.  47  Atl 
409. 

Substance    of    requests    contained    In 
charge  given. 

Answering  Inquiry  by  Jury,  see  supra. 

32b. 
In  Criminal  Case,  see  infra,  819. 
See  also  supra,  740,  752,  791. 

796.  A  requested  instruction  is  properly 
refused  when  all  its  propositions  have  b*'<-i 
embraced  in  the  charge  given  by  the  court. 
Rio  Grande  Western  R.  Co.  v.  Leak,  163  V 
S.  280,  16  Sup.  Ct.  Rep.  1020,  41:  160 
Coffin  V.  United  States,  162  U.  S.  664.  i»" 

Sup.  Ct  Rep.  943,  40:  1 1W 

Agnew  V.  United  States,  165  U.  8.  36.  IT 
Sup.  Ct.  Rep.  235,  41:624 

Humes  ▼.  United  States,  170  U.  S.  210,  1^^ 
Sup.  Ct  Rep.  602.  42:  1011 

Cited  in  Agnew  v.  United  States,  165  r.  S 
51,  41  L.  ed.  630,  17  Sup.  Ct.  Rep.  2X* 
Chapman  v.  Reynolds,  23  C.  C.  A.  167.  ^ 
U.  S.  App.  6«6.  77  Fed.  275 — Btltlmorf  A 
O.  R.  Co.  Y.  Hellenthal,  31  C.  C.  A.  419.  «" 
U.  S.  App.  .166,  88  Fed.  122— Illinoia  C.  B. 
Co.  v.  Jones,  95  Fed.  390 — Texas  k  P.  R 
Co.  v.  Coutourle.  68  C  C.  A  187,  135  Fed 
475 — Norman  ▼.  United  States,  20  App.  I'- 
C.  498 — Peck  ▼.  Oregon  Short  Line  R.  Co. 
25  Utah,  27,  69  Pac.  158. 

797.  It  is  not  error  to  refuse  to  give  in- 
structions asked  for,  even  if  correct  in  p^int 
of  law,  provided  those  given  cover  the  eniire 
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ease,   and  submit  it  properly   to  the  jury. 
Laber  v.  Cooper,  7  Wall.  565,  19:  151 

Cited  in  Northwestern  Mut  L.  Ins.  Co.  v.  Mus- 
kegon Nat  Bank,  122  XJ.  S.  510,  30  L.  ed. 
1104,  7  Sup.  Ct.  Rep.  1221 — Territory  v.  An- 
derson, 4  N.  M.  222,  18  Pac.  21. 

798.  It  is  not  error  to  refuse  requests  for 
specific  instructions  when  the  issues  have 
been  fully  and  fairly  presented.  Knicker- 
bocker L.  Ins.  Co.  V.  Trefz,  104  U.  S.  197, 

26:  708 
Cited  In  Howgate  ▼.  United  States,  7  App.  D. 
C.  254. 

799.  If  a  requested  instruction  is  covered 
by  the  charge  given,  the  court  need  not  re- 
peat in  the  language  of  counsel.  Iron  Silver 
Min.  Co.  V.  Cheesman,  116  U.  S.  529,  6  Sup. 
Ct.  Rep.  481,  29:  712 
Cited  in  Howj?ate  ▼.  United  States,  7  App.  D. 

C.  254--Shreve  v.  Copper  Bell  Mln.  Co.  11 
Mont.  336,  28  Pac.  315— Brady  v.  Cassldy, 
9  Misc.  Ill,  29  N.  Y.  Snpp.  45. 

800.  Refusal  to  grant  specific  requests  to 
charge  is  not  error,  when  their  substance  is 
embraced  in  the  instructions  actually  given. 
Tome  V.  Dubois,  6  Wall.  648,  18:  943 
Cited  in  Tweed's  Case  (Flanders  t.  Tweed)  16 

Wall.  617,  21  L.  ed.  393. 

801.  It  is  not  error  in  the  court  to  refuse 
an  instruction  to  the  jury,  where,  in  other 
parts  of  the  charge,  it  had  fully  instructed 
the  jury  on  the  subject,  and  in  the  manner 
requested.  Northern  P.  R.  Co.  v.  Urlin,  158 
U.  S.  271,  15  Sup.  Ct.  Rep.  840,  39:  977 
Cited  in  Coffin  y.  United  States,  162  U.  S.  672, 

40  L.  ed.  1113,  16  Sup.  Ct.  Rep.  943— Illi- 
nois C.  R.  Co.  ▼.  Jones,  87  C.  C.  A.  127,  95 
Fed.  300. 

802.  When  the  charge  is  full  and  covers 
the  entire  case,  the  court  is  not  bound  to 
give  further  instructions  requested  by  coun- 
sel. First  Nat.  Bank  v.  Burkhardt,  100  U. 
S.  686,  25:  766 
Cited  in  Recknagel  t.  Murphy,  102  U.  8.  200, 

26  L.  ed.  131. 

803.  The  refusal  of  an  instruction  was  not 
erroneous  when  everything  contained  in  it 
that  ought  to  have  been  approved  was  em- 
bodied in  the  charge  to  the  jury.  Connecti- 
cut Mut.  L.  Ins.  Co.  V.  Union  Trust  Co.  112 
U.  S.  250,  5  Sup.  Ct.  Rep.  119,  28:  708 

804.  The  refusal  of  further  instructions, 
where  the  charge  already  given  fully  covered 
the  question  is  not  in  error.  Hartford  Life 
&  Annuity  Ins.  Co.  v.  Unsell,  144  U.  S.  439, 
12  Sup.  Ct.  Rep.  671,  36:  496 
Cited  in  Leak  v.  Rio  Grande  Western  R.  Co.  9 

Utah,  252,  33  Pac  1045. 

805-6.  Where  the  substance  of  a  request 
for  an  instruction  to  the  jury  has  already 
been  given  by  the  court,  the  refusal  of  the 
court  to  give  it  again  in  different  language 
is  not  error.  Grand  Trunk  R.  Co.  v.  Ives, 
144  U.  8.  408,  12  Sup.  Ct.  Rep.  679, 

36:  485 
Patrick  t.  Graham,  132  U.  S.  627,  10  Sup. 

Ct.  Rep.  194,  33:  460 

Washington  &  G.  R.  Co.  v.  McDade,  135  U. 

S.  554,  10  Sup.  Ct  Rep.  1044,        34:  235 
U.  S.  Dig.--358 


iEtna  L.  Ins.  Co.  v.  Ward,  140  U.  S.  76,  11 
Sup  Ct.  Rep.  720,  35:  371 

Anthony  v.  Louisville  &  N.  R.  Co.  132  U.  S. 
172,  10  Sup.  Ct.  Rep.  53,  33:  301 

Ormsby  v.  Webb,  134  U.  S.  47,  10  Sup.  Ct. 
Rep.  478,  33:  805 

New  York,  L.  E.  &  W.  R.  Co.  v.  Winter,  143 
U.  S.  60,  12  Sup.  Ct.  Rep.  356,        36:  71 

Northwestern  Mut.  L.  Ins.  Co.  v.  Muskegon 
Nat.  Bank,  122  U.  S.  501,  7  Sup.  Ct.  Rep. 
1221,  30:  1100 

Cited  in  New  York,  L.  B.  ft  W.  R.  Co.  v.  Win- 
ter, 143  U.  S.  75,  36  L.  ed.  80,  12  Sup.  Ct. 
Rep.  356 — Grand  Trunk  R.  Co.  v.  Ives,  144 
U.  8.  433,  36  L.  ed.  494,  12  Sup.  Ct.  Rep. 
679 — Texas  ft  P.  R.  Co.  v.  Cox,  145  U.  S. 
607,  36  L.  ed.  834,  12  Sup.  Ct.  Rep.  905— 
Coffin  V.  United  States,  162  U.  S.  672,  40  L. 
ed.  1118,  16  Sup.  Ct.  Rep.  943 — Agnew  v. 
United  States,  165  U.  S.  61,  41  L.  ed.  630, 
17  Sup.  Ct.  Rep.  235 — Northern  P.  R.  Co.  v. 
Charlpss,  2  C.  C.  A.  398,  7  U.  S.  App.  359, 
51  Fed.  579 — Union  P.  R.  Co.  v.  Novak,  9 
C.  C.  A.  644,  16  U.  S.  App.  400,  61  Fed. 
589 — Cincinnati,  N.  O.  ft  T.  P.  R.  Co.  v. 
Farra,  13  C.  C.  A.  605,  31  U.  S.  App.  306, 
66  Fed.  499 — Great  Northern  R.  Co.  v.  Mc- 
Laaghlln,  17  C.  C.  A.  334,  44  U.  S.  App. 
189,  70  Fed.  672— St.  Louis,  I.  M.  ft  S.  R. 
Co.  v.  Spencer,  18  C.  C.  A.  116,  36  U.  S. 
App.  229,  71  Fed.  95 — Western  U.  Teleg.  Co. 
V.  Morris,  44  C.  C.  A.  856,  105  Fed.  56 — 
Western  U.  Teleg.  Co.  v.  Burgess,  47  C.  C. 
A.  173,  108  Fed.  81 — Salem  Iron  Co.  ▼. 
Commonwealth  Iron  Co.  55  C.  C.  A.  44,  119 
Fed.  593— Langbeln  v.  Swift,  121  Fed.  419 
— Pennsylvania  R.  Co.  v.  Palmer,  62  C.  C. 
A.  591,  127  Fed.  959 — Netherlands-American 
Steam  Nav.  Co.  v.  Diamond,  63  C.  C.  A.  216, 
128  Fed.  574 — Mountain  Copper  Co.  v.  Van 
Buren,  66  C.  C.  A.  157,  133  Fed.  7 — Texas 
ft  P.  R.  Co.  V.  Coutourle,  68  C.  C.  A.  187, 
135  Fed.  475 — Alabama  Connclsvllle  Coal  ft 
Coke  Co.  V.  Pitts,  98  Ala.  292,  13  So.  135— 
Barbour  v.  Moore,  10  App.  D.  C.  55 — Leh- 
man V.  District  of  Columbia,  19  App.  D.  C. 
232 — Gillespie  v.  Dry  Dock,  E.  B.  ft  B.  R. 
Co.  12  App.  Div.  604,  42  N.  Y.  Supp.  245— 
Brady  v.  Cassldy,  0  Misc.  Ill,  29  N.  Y. 
Supp.  45 — Peck  v.  Oregon  Short  Line  R.  Co. 
25  Utah,  27,  69  Pac.  153. 

807.  A  request  to  charge  is  correctly  re- 
fused when  the  charge  actually  given 
furnishes  all  that  the  party  requesting  is  en- 
titled to  on  the  point.  White  v.  Van  Horn, 
159  U.  S.  3,  15  Sup.  Ct.  Rep.  1027,  40:  55 
Cited  In  Baltimore  ft  O.  R.  Co.  v.  Ilellenthal, 

31  C.  C.  A.  420,  60  U.  S.  App.  156,  88  Fed. 
122 — Illinois  C.  R.  Co.  v.  Jones,  37  C.  C.  A. 
127,  96  Fed.  890. 

808.  If  the  court  instructs  the  jury  in 
such  fullness  as  to  correctly  guide  it  in  its 
findings,  it  is  not  bound  to  give  other  in- 
structions asked  by  counsel  on  the  same  sub- 
ject, whether  they  are  correct  or  not.  Chi- 
cago ft  N.  W.  R.  Co.  V.  Whitton,  13  Wall. 
270,  20:  571 
Cited  in  McCoy  v.  State,  46  Ark.  153— King  v. 

New  York  C.  ft  H.  R.  R.  Co.  4  Hun,  771. 

809.  Where  the  court  instructs  the  jury 
In  a  manner  sufficiently  clear  and  sound  as 
to  the  rules  applicable  to  the  case,  it  is 
not  bound  to  give  other  instructions  asked 
by  counsel  on  the  same  subject,  whether  they 
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are  correct  or  not.    Ayera  v.  Watson,  113  U. 
S.  594,  6  Sup.  Ct.  Rep.  641,  28:  1093 

Smith  V.  Field,  105  U.  S.  52,  26:  1007 

Beaver  v.  Taylor,  1  Wall.  637,  17:  601 

Indianapolis  &  St.  L.  R.  Co.  ▼.  Horst,  93 
U.  S.  291,  23:  898 

Kelly  v.  Jackson  ex  dem.  Morris,  6  Pet.  622, 

8:523 
Laber  v.  Cooper,  7  Wall,  565,  19:  151 

St.  Louis  Public  Schools  ▼.  Risley,  10  Wall. 
91,  19: 850 

Ruch  V.  Rock  Island,  97  U.  S.  693,    24:  1101 
Armstrong  v.  Morrill,  14  Wall.   120, 

20:  765 
Mills  V.  Smith,  8  Wall.  27,  19:  346 

Burton  v.  Driggs,  20  Wall.  125,        22:  299 
Winans  v.  New  York  &  E.  R.  Co.  21  How. 
88,  16: 68 

Woodruff  V.  Hough,  91  U.  S.  596,      23:  332 
Law  V.  Cross,  1  Black,  533,  17:  185 

Klein  v.  Russell,  19  Wall.  433,  22:  116 

Cited  In  Beaver  v.  Taylor,  1  Wall.  643,  17  L. 
ed.  602 — Cllquot's  Champagne  (125  Bas- 
kets of  Champagne  ▼ .  United  States)  3 
Wall.  142,  18  L.  ed.  120— St.  Louis  Public 
Schools  ▼.  Risley,  10  Wall.  115,  19  L.  ed. 
857 — Tweed's  Case  (Flanders  v.  Tweed)  16 
Wall.  516,  21  L.  ed.  392 — Ogdensburg  ft  L. 
C.  R.  Co.  T.  Pratt,  22  Wall,  131,  22  L.  ed. 
830 — Indianapolis  ft  St.  L.  R.  Co.  ▼.  Horst, 
93  V.  S.  295,  23  Lu  ed.  899— Continental 
Improv.  Co.  ▼.  Stead,  95  V.  S.  166,  25  L 
ed.  406 — Ruch  ▼.  Rock  Island,  97  U.  S.  695, 
24  L.  ed.  1102 — Central  Nat.  Bank  ▼.  Con- 
necticut Mut.  L.  Ins.  Co.  104  V.  8.  77,  26 
L.  ed.  703 — Rosenthal  t.  Walker,  111  V.  S. 
196.  28  L.  ed.  899,  4  Sap.  Ct  Rep.  382 — 
Moulor  V.  American  L.  Ins.  Co.  Ill  U.  S. 
838,  28  L.  ed.  448.  4  Sup.  Ct.  Rep.  466 — 
Iron  Silver  Min.  Co.  t.  Cheesman,  116  U. 
S.  532,  29  L.  ed.  713,  6  Sup.  Ct.  Rep.  481 — 
Northwestern  Mut.  L.  Ins.  Co.  v.-  Muskegon 
Nat.  Bank,  122  U.  S.  510,  SO  L.  ed.  1104, 
7  Sup.  Ct.  Rep.  1221 — West  ▼.  Camden,  135 
IT.  S.  521,  84  L.  ed.  258,  10  Sup.  Ct.  Rep. 
838 — Texas  ft  P.  R.  Co.  v.  Cox,  145  U.  S. 
608,  36  L.  ed.  834,  12  Sup.  Ct.  Rep.  905 — 
Schutz  T.  Jordan,  32  Fed.  62 — Mann  ▼.  Bou- 
doir Car  Co.  T.  Dupre,  21  L.R.A.  294,  4  C. 
C.  A.  544.  13  U.  S.  App.  183.  54  Fed.  650 
— Union  P.  R.  Co.  v.  Novak,  9  C.  C.  A.  646, 
15  U.  S.  App.  400,  61  Fed.  590 — Great 
Northern  R.  Co.  v.  McLaughlin,  17  C.  C.  A. 
334,  44  U.  S.  App.  180.  70  Fed.  672— Spurr 
V.  United  States,  31  C.  C.  A.  209,  59  U.  8. 
App.  663,  87  Fed.  708 — Trumbull  v.  Erick- 
son,  38  C.  C.  A.  541.  97  Fed.  896 — Meyer  v. 
Richards,  49  C.  C.  A.  346,  111  Fed.  297— 
*  Mountain  Copper  Co.  v.  Van  Buren,  66  C. 
C.  A.  157,  133  Fed.  7— McCoy  v.  State,  46 
Ark.  152 — Dougherty  v.  People,  1  Colo.  624 
—United  States  v.  McBrlde,  7  Mackey,  391 
— Southern  Exp.  Co.  v.  Van  Meter,  17  Fla. 
707,  36  Am.  Rep.  107 — Woodruff  v.  State, 
31  Fla.  335,  12  So.  663— United  States  ▼. 
Camp,  2  Idaho,  235,  10  Pac.  226 — Noble  v. 
Worthy.  1  Ind.  Terr.  470.  45  S.  W.  137— 
Coombs  V.  New  Bedford  Cordage  Co.  102 
Mass.  600.  3  Am.  Rep.  506 — Probst  v.  Do- 
mestic Missions.  3  N.  M.  379,  5  Pac.  702 — 
Territory  v.  Anderson,  4  N.  M,  222.  13  Pac. 
21— Brady  v.  Cassidy.  9  Misc.  111.  29  N. 
Y.  Supp.  45 — Harris  v.  Atlantic  Coast  Line 
R.  Co.  132  N.  C.  163.  43  S.  E.  589— Pelser 
Mfg.  Co.  V.  Sun  Fire  Office.  36  S.  C.  272,  15 
S.  E.  562 — Martin  v.  Suber,  30  S.  C.  535, 
18  S.  B.  125 — People  ▼.  Hampton,  4  Utah, 
264.  9  Pac.  608 — United  States  v.  Musser. 
4   Utah.    166,   7    Pac.    389 — Cunningham    v. 


Union  P.  B.  Co.  4  Utah.  215,  7  Pac.  795— 
People  V.  Chadwick,  7  Utah,  142,  25  Pac. 
737— Scoville  ▼.  Salt  Lake  City,  11  Utah, 
67,  39  Pac.  481 — State  ▼.  Haworth,  24  Utah. 
425,  68  Pac  155 — Central  Lunatic  Asylom 
V.  Flanagan,  80  Va.  117 — Harman  t.  Cun- 
diff.  82  Va.  246— Virginia  Midland  B.  Co. 
▼.  White,  84  Va.  507,  10  Am.  St  Rep.  874. 
5  S.  B.  573— Smith  t.  United  States,  1  Wash. 
Terr.  274. 

810.  A  court  is  not  bound  to  give  instme- 
tions  in  the  terms  required  by  either  party; 
but  it  is  sufficient  if  as  much  thereof  is  giv- 
en  as   applies   to   the   evidence   before   the 

i'ury,  and  the  merits  of  the  case  as  presented 
J  the  parties.    Clymer  t.  Dawkins,  3  How. 
674,  11:778 

Cited  in  Iron  Silver  Min.  Co.  v.  Cheesman,  116 
U  8.  532,  20  L.  ed.  713,  6  Sup.  Ct  Rep.  481 
— Emerson  v.  Hogg,  2  Blatchf.  7,  Fed.  Caa. 
No.  4,440 — Howgate  v.  United  States,  7  App. 
D.  C.  254 — Gray  v.  Belden,  8  Fla.  US- 
State  use  of  Little  v.  Donnelly,  9  Mo.  App^ 
531. 

811.  A  judge  is  not  bound  to  adopt  the 
categorical  language  which  counsel  choose  to 
put  into  his  mouth.  If  the  case  is  fairly  put 
to  the  jury,  it  is  all  that  can  be  asked. 
Ayers  v.  Watson,  137  U.  S.  584,  11  Sup. 
Ct  Rep.  201,  34:  803 
Cited   in   Coffin   t.    United   States,    162  U.   S. 

672,  40  L.  ed.  1113,  16  Sup.  Ct  Rep.  »43 
— ^Agnew  V.  United  States,  165  U.  8.  51,  41 
L.  ed.  630,  17  Sup.  Ct  Rep.  235— Sootbera 
Bell  Teleph.  ft  Teleg.  Co.  v.  Watts,  13  C 
C.  A.  586,  25  U.  S.  App.  214,  66  Fed.  466 
— Great  Northern  R.  Co.  t.  McLaughlin,  17 
C.  C.  A.  834,  44  U.  8.  App.  189,  70  Fed. 
672. 

812.  A  court  which  gives  proper  instroe- 
tions  is  not  obliged  to  use  the  langua^  re- 
quested by  counsel  however  correct  It  may  be. 
Texas  &  P.  R.  Co.  v.  Cody,  166  U.  8.  606, 
17  Sup.  Ct  Rep.  703,  41:  1132 

813.  Refusal  of  the  court  to  repeat  in 
other  language  instructions  to  the  jury  which 
are  correct  and  cover  the  case  is  not  error. 
Marchant  v.  Griffon,  140  U.  S.  516,  11  Sup. 
Ct.  Rep.  834,  85:  527 

814.  The  court  is  not  bound  to  give  in- 
structions in  the  form  and  language  in  which 
they  are  asked,  if  those  given  suffieientlv 
cover  the  case  and  are  correct.  Ohio  &  M. 
R.  Co.  V.  McCarthy,  96  U.  S.  258,  24:  693 
Cited   In    Northwestern    Mat    L.    Ina    Co.   v. 

Muskegon  Nat  Bank,  122  U.  8.  510,  80  U 
ed.  1104,  7  Sup.  Ct  Rep.  1221-— Oreac  >orth- 
em  R.  Co.  v.  McLaughlin,  17  C.  C  A.  Ki4, 
44  U.  S.  App.  189,  70  Fed.  672— RetUg  ▼. 
Fifth  Ave.  Transp.  Co.  6  Misc.  337.  26 
N.  Y.  Supp.  896 — ^Roth  v.  Northern  Pacific 
Lumbering  Co.  18  Or.  220,  22  Pac.  842. 

815.  The  trial  judge  does  not  err  in  refus- 
ing to  adopt  the  exact  words  of  a  requested 
instruction  if  he  instructs  the  jury  oorrectJj 
and  in  substance  covers  the  relevant  rules 
of  law  proposed  by  counsel.  Cunningham  t. 
Springer,  204  U.  S.  647,  27  Sup.  Ct.  Rep.  301. 

51:662 

816.  A  further  instruction  as  to  the  duty 
of  a  traveler  to  look  and  listen  at  a  railway 
crossing  may  be  refused  where  the  court  haa 
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charged  that  the  jury  must  determine 
whether  he  looked  out,  as  he  should  have 
done,  for  coming  trains,  or  listened,  and 
added  that  he  must  use  such  care  as  was 
proportionate  to  the  danger  in  crossing  the 
track.  Rio  Grande  Western  R.  Co.  v.  Leak, 
163  U.  S.  280,  16  Sup.  Ct  Rep.  1020, 

41:  160 
Cited  In  Illinois  C.  B.  Co.  v.  Jones,  37  C.  C. 
A.  126,  05  ted.  390. 

817-18.  A  requested  instruction  that  a  per- 
son storing  his  cotton  near  a  railroad  as- 
sumed the  risks  which  were  to  be  anticipated 
from  engines  properly  equipped  with  ap- 
pliances for  preventing  the  escape  of  sparks 
when  properly  operated  need  not  be  given  in 
an  action  to  recover  the  value  of  such 
cotton  claimed  to  have  been  destroyed 
by  a  fire  set  by  a  passing  loco- 
motive, where  the  jury  are  told  that  no  re- 
covery could  be  had  if  the  railroad  company 
was  not  negligent  in  respect  to  the  equip- 
ment and  operation  of  the  engine,  and  were 
fully  instructed  as  to  contributory  negligence 
and  its  effect.  Texas  &  P.  R.  Co.  v.  Watson, 
190  U.  S.  287,  23   Sup.  Ct.  Rep.  681, 

47:  1057 
In  criminal  cases. 

Request  By  Jury,  see  supra,  32b. 

819*.  After  a  court  has  charged  the  jury 
on  the  presumption  of  innocence  it  cannot 
be  required  to  repeat  the  charge  in  a  sepa- 
rate instruction  at  the  request  of  the  de- 
fendant. Allen  V.  United  States,  164  U.  S. 
492,  17  Sup.  Ct.  Rep.  154,  41 :  528 

Cited  In   Buel  v.   State,   104   Wis.   154.   80  N. 

W.   78. 

819a.  An  instruction  that  the  presumption 
of  defendant's  innocence  is  stronger  than 
the  presumption  that  messengers  or  other 
postofiice  employees  who  deposited  papers  in 
Ijoxes  in  the  course  of  distributing  the  mails 
took  them  from  the  mails  is  properly  re- 
fused. Dunlop  V.  United  States,  165  U.  S. 
486,  17  Sup.  Ct.  Rep.  375,  41 :  799 

820.  The  trial  court  is  not  required  to 
give  a  requested  instruction  in  a  criminal 
case  which  singles  out  and  emphasizes  an 
isolated  fact.  Perovich  v.  United  States,  205 
U.  8.  86,  27  Sup.  Ct.  Rep.  456,         51 :  722 

821.  The  issue  of  manslaughter,  as  well 
as  those  of  murder  and  of  self-defense, 
should  be  submitted  to  the  jury,  where  a 
homicide  was  committed  by  shooting  im- 
mediately after  the  victim  had  entered  the 
room  and  at  once  fired  at  and  missed  the 
accused,  while  the  latter  was  laboring  un- 
der great  excitement  resulting  from  an  al- 
tercation just  before  in  which  each  had 
threatened  the  life  of  the  other.  Stevenson 
T.  United  States,  162  U.  S.  313,  16  Sup.  Ct. 
Rep.  839,  40:  980 
Cited  in  Anderson  v.  United  States,  170  U.  S. 

611   42  L.   ed.   1126,   18   Sup.  Ct.  Rep.   689. 

822.  An  issue  as  to  manslaughter  raised 
by  evidence  cannot  be  taken  from  the  jury 
because  of  other  evidence  of  a  different  kind. 
Stevenson  v.  United  States,  162  U.  S.  313, 
16  Sup.  Ct  Rep.  839,  40:  980 
Cited  In  Wallace  t.  United  States,  162  U.  S. 


475,  40  L.  ed.  1043,  16  Sup.  Ct.  Rep.  859— 
Davis  V.  United  States,  166  U.  S.  379,  41  L. 
ed.  754,  17  Sup.  Ct.  Rep.  360 — United  States 
V.  Lewis,  111  Fed.  632 — State  v.  Clark,  69 
Kan.  684,  77  Pac.  287 — Lawson  v.  Territory, 
8  Okla.  0,  66  Pac.  698. 


VIII.  Otutody,   Deliheration,    and   IHa^ 
charge  of  Jury. 

Federal  Practice  as  to  Sending  Papers  out 

with  Jury,  see  Courts,  1294. 
Stationing  Jury  During  Recess  to  Observe 

Accused  as  Ground  for  Habeas  Corpus, 

see  Habeas  Corpus,  172. 

Custody. 

823-27.  A  verdict  of  conviction  is  not  in« 
valid  because  the  jury  were  in  charge  of  a 
deputy  marshal  who  had  taken  no  oath  ex- 
cept his  oath  of  ofiice,  where  no  special  oath 
was  at  any  time  requested  or  any  objection 
made  during  the  trial  that  it  was  not  taken. 
Ball  y.  United  SUtes  (United  States  v.  Ball) 
163  U.  S.  662,  16  Sup.  Ct.  Rep.  1192, 

41 :  300 
DiatinguUhed  In    State  v.   Manning,    168   Mo. 

420,  68  S.  W.  341. 
Cited  in  United  States  v.  Davis,  103  Fed.  470 

— Dreyer   v.   People,    188   111.   69,   68   L.R.A 

877,  68  N.  B.  620. 

Deliberations. 

828.  [A  verdict  in  an  action  of  tort  is  not 
vitiated  because  the  amount  was  obtained  by 
taking  the  average  of  the  sums  set  down 
by  the  jurymen.  Cowperthwaite  v,  Jones 
(Ct.  Com.  PI.  Phila.)  2  Dall.  55,        1:  287] 

829.  The  jury  have  nothing  to  do  with  the 
question  whether  their  verdict  will  carry 
costs.    Day  v.  Woodworth,  13  How.  363, 

14:  181 

Assisting  or  coercing  agreement. 

830.  The  court  may  recall  a  jury  after 
they  have  been  in  deliberation  for  any 
length  of  time,  for  the  purpose  of  ascertain- 
ing what  difficulties  they  have  in  the  con- 
sideration of  the  case,  and  of  making  proper 
efforts  to  assist  them  in  the  solution  of  those 
difficulties.  AUis  v.  United  States,  155  U. 
S.  117.  15  Sup.  Ct.  Rep.  36,  39:91 
Cited  in  Clune  v.  United  States,  169  U.  S.  694, 

40  L.  ed.  271,  16  Sup.  Ct.  Rep.  125 — United 
States  V.  Allls,  73  Fed.  183. 

831.  The  trial  court  ought  not  to  inquire 
of  the  jury  in  a  criminal  case,  when  brought 
into  court  because  of  their  inability  to  agree, 
how  the  jury  is  divided,  even  though  the 
scope  of  the  question  is  confined  to  the  pro- 
portions of  the  division,  without  reference 
to  how  the  jury  stands  with  respect  to  con- 
viction or  acquittal.  Burton  v.  United  States, 
196  U.  S.  283,  25   Sup.  Ct.  Rep.  243, 

49:  482 

Cited  in   Borton  v.   United   States,   202   U.   S. 

360.   50   L.  ed.   1062,   26   Sup.   Ct.   Rep.   68S 

— St.   r^uis  &  S.   F.   R.  Co.  ▼.   Bishard,   78 

C.  C.  A.  66,  147  Fed.  600. 

—  Editorial  note. 

[Coercion  of  disagreeing  jury. 
643.] 
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IMscharse. 

Discharge  of  Jury  as  Former  Jeopardy, 
Bee  Criminal  Law,  64-67. 

832.  The  discharge  of  a  jury  for  inability 
to  agree  upon  a  verdict  is  within  the  discre- 
tion of  the  trial  court.  (Per  Story,  J.) 
United  States  v.  Perez,  9  Wheat.  579, 

6:  165 
Cited  in  Re  Allison,  18  Colo.  532,  10  L.R.A. 
798.  16  Am.  8t  Rep.  224,  22  Pac.  820— 
State  ▼.  Jor^enson,  3  Idaho,  622,  32  Pac. 
1120 — Anderson  v.  State,  86  Md.  481,  38 
Atl    1*37. 

832a.  Whether  the  dischar^  of  a  jury  in 
a  criminal  case  is  necessary  in  order  to  pre- 
vent a  defeat  of  the  ends  of  public  justice 
is  a  question  to  be  finally  decided  by  the 
presiding  judge,  in  the  sound  exercise  of  his 
discretion.  I^gan  v.  United  States,  144  U. 
S.  263,  12  Sup.  Ct.  Rep.  617,  36:  429 

Cited  In  Thompson  v.  United  States,  165  U. 
S.  274,  89  L.  ed.  149,  15  Sup.  Ct.  Rep.  73 
— Dreyer  v.  Illinois,  187  U.  S.  86,  47  L.  ed. 
86,  23  Sup.  Ct.  Rep.  28 — Gardes  y.  United 
States.  30  C.  C.  A.  602,  58  U.  S.  App.  219, 
87  Fed.  177 — Anderson  y.  State,  86  Md. 
482,  38  Atl.  937 — State  v.  Stephenson,  54 
S.  C.  238,  32  S.  B.  306. 

833.  Where  defendant  was  found  guilty  on 
all  but  one  count  of  the  indictment,  which 
was  not  referred  to  in  the  verdict,  the  dis- 
charge of  the  jury  is  equivalent  to  a  verdict 
of  not  guilty  on  that  count.  Dealy  v.  United 
SUtes,  152  U.  S.  539,  14  Sup.  Ct.  Rep.  680, 

38:  545 

Cited  in  Selvester  v.  United  States,  170  U.  S. 

267,  42  L.  ed.   1031,   18  Sup.  Ct.  Rep.  580 

— Hechter  v.   State,  94  Md.  442,  66  L.R.A. 

460,  50  Atl.  1041. 

^Editorial  note. 

[How  long  shall  a  jury  be  permitted  to  de- 
liberate before  a  mistrial  may  be  ordered 
in  a  criminal  case.     11  L.RA.(N.S.)    178.] 


IX.  Verdict, 
a.  In  OivU  Cases. 

Directing  Verdict,  see  supra,  VI.  d,  3. 

Nonsuit  as  to  One  and  Verdict  as  to  Others, 
see  supra,  482. 

Verdict  Obtained  by  Average  in  Sums  Set 
Down  by  Individual  Jurors,  see  supra, 
828. 

Collateral  Attack  on  Unrecorded  Verdict, 
see  infra,  408. 

Presumption  as  to,  see  Appeal  and  Error, 
VIIL  d,  6. 

Curing  Defects  in  Pleading  by,  see  Appeal 
and  Error,  VIII.  k,  2. 

Review  of,  see  Appeal  and  Error,  VIII.  1,  2. 

Prejudicial  Error  as  to,  see  Appeal  and  Er- 
ror, VIII.  m,  7. 

Sufficiency  of  Assignment  of  Error  as  to,  see 
Appeal  and  Error,  3575. 

Treating  Mistake  in  Verdict  ns  Amended  on 
Appeal,  see  Appeal  and  Error,  4073. 

Waiver  of  Objection  to,  see  Appeal  and  Er- 
ror, 4679. 


Prejudicial  Error  in  Instruction  as  to 

ment  in,  see  Appeal  and  Error,  5117. 
As  Basis  for  Question  Certifiable,  see  Caaea 

Certified,  26. 
Federal    Practice    Generally,    lee     Oourts, 

1297-1299. 
Former  Conviction  or  Acquittal  aa  Bar  to 

Prosecution,  see  Criminal  Law,  n. 
Former  Jeopardy  by  Discharge  of  Jury  for 

Inability  to  Agree  upon,  see  Criminal 

Law,  64-67. 
Testimony  of  Jurors  as  Evidence  of  lasnes 

or  Findings,  see  Evidence,  1736. 
Interest  on,  see  Interest,  I.  d. 
New  Trial  for  Errors  Pertaining  to,  aee  Kew 

Trial,  IIL 
Removal  of  Cause  from  State  Court  after 

Verdict,  see  Removal  of  Cauaea,  S81- 

383. 
In  Replevin,  see  Replevin,  16. 
Reception  of  Verdict  on  Sunday,  see  Sunday, 

Separate  Verdict  in  Favor  of  Defendant  Im- 
properly Joined,  see  Witnesses,  81. 

Sufficiency  of,  in  A<bniralt7  Case,  see  Admi- 
ralty, 501,  502. 

First  Objecting  as  to  Sufficiency,  on  Appeal, 
see  Appeal  and  Error,  VIII.  j,  9. 

Necessity  of  Remanding  Case  on  Appeal 
where  Verdict  Insufficient,  see  Appeal 
and  Error,  6419-5426. 

Sufficiency  in  Ejectment,  see  Ejectment, 
VIII. 

Effect  on  Appellate  Jurisdiction  of  Remit- 
titur Reducing  below  Jurisdictional 
Amount,  see  Appeal  and  Error,  420- 
424. 

Remittitur  on  Appeal  Generally,  see  Appeal 
and  Error,  5271-5278. 

Remittitur  in  Action  of  Debt,  see  Damages, 
19. 


Editorial  note. 

Effect  of  general  verdict. 


28:697 


Signing. 

834.  The  failure  of  the  foreman  of  a  jury 
to  sign  tiie  verdict,  if  material,  is  waited 
by  permitting  the  verdict  to  be  received 
and  judgment  rendered  thereon  without  ob- 
jection. Northern  P.  R,  Co.  v.  Urlin,  168  U. 
S.  271,  15  Sup.  Ct.  Rep.  840,  39:  977 

Responsiveness  to   issues  and  consist- 
ency. 

In  Criminal  Cases,  see  infra,  861-867. 
See  also  supra,  31;  Judgment,  116. 

835-36.  A  verdict  is  bad  if  it  varies  from 
the  issue  of  a  substantial  matter,  or  if  it 
finds  only  a  part  of  that  which  is  in  issoe; 
and  in  such  a  case,  though  the  court  give 
form  to  a  general  finding  to  make  at  harmon- 
ize with  the  issue,  no  judgment  can  be  rpn- 
dered  on  the  verdict.  Patterson  v.  Uniteii 
States,  2  Wheat.  221,  4:  224 

Garland  v.  Davis,  4  How.  181,  11:  907 

Cited  in   Garland   v.   Davis,   4    How.   14S»   11 

L.  ed.  913— Downey  v.  Hicks,  14  How.  246. 

14   L.   ed.   407— Hodges   v.    Baston.   106  T- 

S.  410,  27  L.  ed.  171,  1  Sop.  Ct,  Rep.  30T 

— Jones  V.  Ynn  Zandt,  2  McLesn,  624.  Ffd. 

Cas.  No.  7,602 — Russell  v.  Wheeler,  Hempst. 

7,   Ped.   Cas.  No.   12,164a— United  States  v. 
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0*PaIlon,  15  Blatchf.  290,  Fed.  Cas.  No. 
15,011 — United  States  t.  Watklns.  3  Cranch, 
C.  C.  576.  Fed.  Cas.  No.  16,649— United 
States  ▼.  White,  5  Cranch,  C.  C.  38,  Fed. 
Cas.  No.  16,675 — Moody  v.  Keener,  7  Port. 
(Ala.)  235 — ^Toulmln  t.  Lesesne,  2  Ala.  365 
— Smith  V.  Houston,  25  Ark.  184 — ^Machette 
T.  Wanless,  1  Colo.  228 — Tourtelotte  v. 
Brown,  1  Colo.  App.  413,  20  Pac.  130 — 
Day  V.  Webb,  28  Conn.  145 — Holt  v.  Van- 
Eps,  1  Dak.  220,  46  N.  W.  680— Magruder  v. 
Belt,  7  App.  D.  C.  310 — Taylor  v.  Baker, 
1  Fla.  261— Holllday  v.  McKinne,  22  Fla. 
160— Wood  V.  McGulre,  17  Ga.  362,  63 
Am.  Dec.  246 — Semple  t.  Hallman,  8  III. 
133 — Nelson  v.  Bowen.  15  III.  App.  470 
— Boddle  ▼.  Tudor  Boiler  Mfg.  Co.  51  III. 
App.  304 — Gross  ▼.  Sloan,  54  III.  App.  204 
— ^Taft  ▼.  Baker,  2  Kan.  App.  602,  42  Pac. 
602 — Jones  v.  Kennedy,  11  Pick.  131— Mc- 
Coy y.  Rives,  1  Smedes  ft  M.  504 — Schweick- 
liardt  ▼.  St.  Louis,  2  Mo.  App.  583 — Hamil- 
ton V.  Murray,  20  Mont.  84,  74  Pac.  75 
— ^Pettes  V.  Bingham,  10  N.  H.  510— Phillips 
T.  Kent,  23  N.  J.  L.  158— State,  Schneider, 
Prosecutor,  v.  Marinelll,  62  N.  J.  L.  741, 
42  Atl.  1077 — Perea  v.  Colorado  Nat.  Bank, 
6  N.  M.  8,  27  Pac.  322 — ^Lelter  v.  Lyons, 
24  R.  I.  48,  52  Atl.  78— State  T.  Robinson, 
31  S.  C.  460,  10  S.  E.  101— Gautier  v. 
Franklin,  1  Tex.  739 — Hardy  v.  De  Leon, 
5  Tex.  239 — May  v.  Taylor,  22  Tex.  350 — 
Moore  ▼.  Moore,  67  Tex.  296,  3  S.  W.  284 
— Galveston,  H.  ft  S.  A.  R.  Co.  v.  Botts, 
22  Tex.  Civ.  App.  610,  55  S.  W.  514— 
Ronge  V.  Dawson,  9  Wis.  248. 

837.  A  verdict  against  several  partners  in 
an  ordinary  partnership,  under  the  laws  of 
Louisiana,  for  their  separate  shares  of  a 
debt»  is  not  invalid  as  departing  from  the 
issues,  while  the  petition  charged  them  as 
commercial  partners  and  sought  judgment  in 
solido.  The  verdict  could  not  legally  And 
more  than  his  proportionate  share  against 
any  partner.  B^uregard  v.  Case,  91  U.  S. 
134,  23:  263 

838-39.  In  an  action  in  which  the  plaintiff 
set  up  the  legal  title  to  certain  slaves,  a  ver- 
dict of  the  jury  for  the  money  value  of  the 
slaves  will  not  support  a  judgment  for  the 
slaves.  The  title  of  the  slaves  was  what  was 
in  issue,  and  the  verdict  was  upon  something 
else.    Bennett  v.  Butterworth,  11  How.  669, 

13:  859 

Cited  In  Madden  v.   Lancaster   County,   12  C. 

C.  A.  578,  27  U.  S.  App.  528,  65   Fed.   195 

— Holt  V.  Van  Eps,   1  Dak.  214,  46  N.  W. 

689. 

840-41.  Where  a  declaration  in  asHumpsit 
contained  ten  counts,  and  the  defendant 
pleaded  noa  assumpsit,  statute  of  limita- 
tions, and  payment,  on  all  of  which  issues 
were  joined,  and  the  jury  "found  for  the 
defendant  upon  the  issues  joined,  as  to  the 
within  note  of  $456  and  the  within  account," 
— this  verdict,  though  informal,  was  suffi- 
cient to  authorize  the  court  to  enter  it  in 
form.     Downey  v.  Hicks,  14  How.  240, 

14:404 

842.  In  an  action  on  a  bond  conditioned 
against  relanding  goods,  the  issue  before 
the  jury  was  "whether  the  certificate  and 
other  proofs  of  the  cargo  at  some  place 
without  the  limit  of  the  United  States  were 
produced  at  the  collector's  office  within  one 


year  from  date  of  bond,"  and  the  jury  found 
a  verdict  that  the  bond  mentioned  in  the 
declaration  is  the  deed  of  the  defendant,  and 
that  there  is  justly  due  to  the  United  States 
upon  the  said  bond  a  certain  sum  of  money. 
Held,  the  verdict  was  defective.  Patterson 
V.  United  SUtes,  2  Wheat.  221,  4:  224 

843.  A  finding  by  a  jury  which  contra- 
dicts a  fact  admitted  in  the  pleadings  is  to 
be  disregarded.  M*Ferran  v.  Taylor,  3 
Cranch,  270,  2:  436 

844.  A  verdict  is  not  bad  if  the  jury  find 
the  issue  and  something  more;  the  latter 
will  be  rejected  as  surplusage.  Patterson  v. 
United  States,  2  Wheat.  221,  4:  224 
Cited  In   Statler  t.   United   States,   157   U.   S. 

279,  30  L.  cd.  701,  15  Sup.  Ct.  Rep.  616 — 
Hefel  V.  Whltlely  Land  Co.  54  Fed.  181— 
Colt  V.  Waples.  1  Minn.  149,  Gil.  110— Swan 
V.  Smith,  13  Nev.  260— Odlln  v.  Gove,  41 
N.  H.  478,  77  Am.  Dec.  773 — Massey  v. 
Duren,  7  S.  C.  N.  S.  316 — Uutchlns  v.  Bacon, 
46  Tex.  412. 

845.  A  verdict  simply  "for  plaintiff"  is 
sufficient  on  the  trial  of  an  adverse  claim 
under  U.  S.  Rev.  Stat.  §  2326,  U.  S.  Comp. 
Stat.  1901,  p.  1430,  where  the  only  question 
presented  is  the  priority  of  right  to  pur- 
chase the  fee,  although  a  statute  provides 
that  in  actions  for  the  possession  of  real 
estate  a  verdict  for  plaintiff  shall  state  that 
he  is  entitled  to  possession  of  the  property 
described,  or  some  part  thereof,  and  the  na- 
ture or  duration  of  his  estate.  Bennett  v. 
Harkrader,  158  U.  S.  441,  15  Sup.  Ct.  Rep. 
863  ^  39:  1046 
Cited  In   Malony   v.   Adsit,   175  U.   S.   280,   44 

L.  ed.  107,  20  Sup.  Ct.  Rep.  115. 

846.  A  verdict  of  a  jury  ''for  the  defend- 
ant," is  equivalent  to  a  special  finding  in 
favor  of  the  defendant  upon  each  and  every 
one  of  the  issues  tried.  Floumoy  v.  Last- 
rapes,  131  U.  S.  clxi.  Appx.  and        25:  406 

84Ba.  A  verdict  in  an  action  against  four 
insurance  companies  jointly,  sued  by  con- 
sent on  a  policy  by  which  each  company 
made  itself  "separably  and  severally"  liable 
to  one  fourth  of  any  loss,  which  finds  that 
defendants  "did  promise  and  assume  as  the 
said  plaintiff  hath  alleged,"  and  assesses  the 
damages  of  the  plaintiff  at  the  amount  fixed 
by  the  policy,  is  sufficient,  where  the  dec- 
laration distinctly  sets  forth  the  promises 
of  the  defendant  companies  as  several,  and 
not  joint.  Germania  F.  Ins.  Co.  v.  Boykin 
(Insurance  Companies  v.  Boykin)  12  Wall. 
433,  20: 443 

847.  Although  informations  under  the  rev- 
enue laws  for  a  forfeiture  of  goods,  seeking 
no  judgment  of  fine  or  imprisonment  against 
any  person,  are  not  strictly  criminal  cases, 
but  are  civil  actions  in  which  the  supreme 
court  has  jurisdiction  in  error  without  re- 
gard to  the  sum  or  value  in  dispute,  yet 
they  are  so  far  in  the  nature  of  criminal 
proceedings  as  to  come  within  the  rule  that 
the  general  verdict  upon  several  counts  seek- 
ing, in  different  forms,  one  object,  must  be 
upheld   if   one   count    is   good.     Snyder   v. 
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United  States,  112  U.  S.  216,  5  Sup.  Ct.  Rep. 
118,  28:  697 

848-49.  An  information  under  the  revenue 

law8  for  the  forfeiture  of  goods,  and  seeking 

no  judgment  of  fine  or  imprisonment  against 

any  person,  is  so  far  a  criminal  proceeding 

that  a  general  verdict  upon  several  counts 

seeking  one  object  is  valid  if  one  count  is 

good.     Snyder  v.  United  States,  112  U.  S. 

216,  5  Sup.  Ct.  Rep.  118,  28:  697 

Cited  in   Bond  v.   Dustln,   112   U.   S.   609,   28 

L.  ed.  837,  6  Sup.  Ct.  Rep.  296 — Ex  parte 

Wilson,  114  U.  S.  421,  29  L.  ed.  90,  5  Sup. 

Ct.   Rep.   935 — Coffey  v.   United  States,   116 

n.   S.   434,  29  L.  ed.   683,   6   Sup.  Ct.   Rep. 

432— Friedensteln  v.   United   States,   125   U. 

8.  231,  31  L.  ed.  740,  8  Sup.  Ct.  Rep.  838 

— Claassen  v.  United  States,  142  U.  S.   147, 

36  L.  ed.  968,  12  Sup.  Ct.  Rep.  169 — United 

States  V.  Doherty,  25  Fed.  20 — Dlmmick  v. 

United   States,   64   C.   C.   A.   336,    116   Fed. 

832. 

850.  A  general  verdict  upon  an  informa- 
tion under  the  revenue  laws,  for  forfeiture 
of  goods  only,  will  be  upheld  if  but  one  of 
several  counts  is  good.  Coffey  v.  United 
SUtes,  116  U.  S.  427,  6  Sup.  Ct.  Rep.  432, 

29:  681 

851.  A  verdict  in  assumpsit,  that  the  de- 
fendant is  guilty  in  manner  and  form  as  al- 
leged in  the  declaration.  Is  a  mere  clerical 
error,  properly  amendable,  and  substantially 
finds  tne  issue  made  by  a  plea  of  non  as- 
sumpsit. Lincoln  Twp.  v.  Cambria  Iron  Co. 
103  U.  S.  412,  26:  518 
Cited  in   Snyder  r*  United   States,   112   U.    S. 

217,  28  L.  ed.  698.  6  Sup.  Ct.  Rep.  118 — Gay 
V.  JopHn,  4  McCrary,  463,  13  Fed.  663 — 
Osborne  v.  Altschul,  85  C.  C.  A.  356,  93 
Fed.  883. 

Certainty    and   conformity    to   Instruc- 
tions. 

Jury  Have  Nothing  to  Do  with  Question 
Whether  Verdict  Carries  Cost,  see 
supra,  829. 

In  Criminal  Cases,  see  infra,  868-870. 

852.  A  verdict,  being  certain  to  a  common 
intent,  was  sufficient  to  sustain  a  judgment. 
Liter  ▼.  Green,  2  Wheat.  306,  4:  246 

853.  A  verdict  which  speaks  of  "evaluat- 
ing," instead  of  "valuing,  is  not  therefore 
insufficient  to  support  a  judgment,  as  it 
clearly  manifested  the  intention  and  finding 
of  the  iury  upon  the  issue  submitted.  Snyder 
V.  United  States,  112  U.  S.  216,  5  Sup.  Ct. 
Rep.  118,  28:  697 
Cited  In    Long  v.   State,   42   Fla.   613,   28   So. 

855 — Klmerer  v.  State,  129  Ind.  592,  29 
N.  E.  178 — Provo  Mfg.  Co.  v.  Severance,  51 
Mo.  App.  262 — Gurley  v.  O'Dwyer,  61  Mo. 
App.  350 — Harran  v.  Klaus,  79  Wis.  387, 
48  N.  W.  479. 

854.  A  verdict  is  sufficiently  certain,  where 
the  amount  of  the  judgment  to  be  entered 
can  be  ascertained  by  calculation, — as  a 
verdict  for  the  amount  of  a  policy  with  6 
per  cent  interest.  Relfe  v.  Wilson,  131  U.  S. 
clxxxix.  Appx.  and  26:  212 

854a.  Where  the  instructions  to  the  jury 
left  it  open  to  them  to  find  upon  either  of 


two  propositions,  and  the  verdict  does  not 
specify  upon  which  the  jury  acted,  there 
can  be  no  certainty  that  they  found  upon 
one  rather  tlian  the  other.  De  Sollar  v. 
Hanscome,  158  U.  S.  216,  15  Sup.  Ct.  Rep. 
816,  39:956 

Cited  In  Bquitable  Trust  Co.  v.   Smith,  23  C. 

C.  A.  399,  46  U.   S.   App.   561,   77   Fed.  681 

— Draper  v.  Medlock,  122  Ga.  242,  69  L.R.A. 

486,   50  S.  B.   113 — Callaway   v.   Irvin,  123 

Ga.  351,  51  S.  B.  477. 

855-56.  Although  a  jury  will  generally  re- 
spect the  sentiments  of  the  court  on  points 
of  law,  they  are  not  bound  to  deliver  a  ver- 
dict conformable  thereto.  Bingham  v.  Cab- 
bot,  3  Dall.  19,  1 :  491 

Cited   in    Sparf   v.   United    States,    156   U.  S. 

158,  39  L.  ed.  381,  15  Sup.  Ct.  Rep.  278. 

Sealed  verdict. 

Absence  of  Foreman  on  Opening  of,  see 
Judgment,  1194. 

857.  A  stipulation  that  the  jury  may  de- 
liver a  sealed  verdict  and  disperse  is  t 
waiver  of  the  right  to  poll  the  jury  if  they 
should  not  be  in  court.  Koon  y.  Phsniz 
Mut.  L.  Ins.  Co.  104  U.  S.  106,  26:  670 
Distinguished  in  District  of  Columbia  v.  Hum- 
phries, 11  App.  D.  C.  76. 

Cited  in  Smith  v.  Paul,  133  N.  C.  70.  45  8 
E.  348— White  ▼.  Archbald  School  District. 
2  Pa.  Co.  Ct.  2. 

858.  [The  court  refused  to  open  a  written 
and  sealed  verdict  where  the  jury,  after  seal- 
ing it  up  during  the  night,  had  adjourned 
until  opening  of  court  in  the  morning.  Unit- 
ed  States  V.  Vigol    (C.   Ct.)    2   Dall.  346, 

1:409] 

859.  A  stipulation  that  the  jury  may  de- 
liver a  sealed  verdict  to  the  officer  in  charge, 
and  disperse,  is  equivalent ,  to  an  agreement 
that  the  court  may,  when  the  sealed  verdict 
is  handed  in  by  the  officer,  open  it  in  the 
absence  of  the  jury  and  reduce  it  to  proper 
form.  Koon  v.  Phoenix  Mut  L.  Ins.  Co.  104 
U.  S.  106,  26:  670 


•  Editorial  note. 

Sealed  verdict. 
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"b.  In  Criminal  Cases, 


Defects  Reviewable  by  Habeas  Corpus, 

Habeas  Corpus,  177. 
See  also  supra,  823. 


860.  A  verdict  as  to  part  only  of  the  de- 
fendants may  be  rendered  in  a  criminal  case, 
with  a  disagreement  as  to  the  others.  Buck- 
lin  v.  United  SUtes,  159  U.  S.  682,  16  Sup. 
Ct.  Rep.  182,  40:  806 

Responsiveness. 

On  Trial  of  Informations  under  Revenue 
Laws,  see  supra,  847-850. 

861.  If  an  information  contains  one  good 
count,  it  is  sufficient  to  uphold  a  general  ver- 
dict and  judgment  upon  all  the  counts,  il- 
though  some  of  them  may  be  bad.  Clifton 
V.  United  States,  4  How.  242,  11:957 
Coffey  V.   United  SUtes,  116  U.  S.  427,  6 

Sup.  Ct  Rep.  432,  29:  681 


Trial,  tSL  e. 
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662.  Wliere  an  indictment  cdhtains  several 
counts,  and  a  general  verdict  of  guilty  on  all 
is  retumedi  if  any  count  is  good,  judgment 
may  be  entered  upon  the  verdict.  United 
States  V.  Simmons,  96  U.  S.  360,  24:  819 
Cited   in   Babcock   v.    United   States,   34    Fed. 

875. 

863.  A  general  verdict  and  judgment  on 
an  indictment  containing  several  counts  can- 
not be  reversed  on  error,  if  any  one  of  the 
.counts  is  good  and  warrants  the  judgment. 
Claasen  v.  United  SUtes,  142  U.  S.  140,  12 
Sup.  Ct.  Sep.  169,  35:  966 
Cited  in   Ooode  v.   United   States,   169   U.   S. 

669,  40  L.  ed.  300,  16  Sup.  Ct.  Rep.  136 — 
Baliew  V.  United  States,  160  U.  S.  197,  40  L. 
ed.  393,  16  Sup.  Ct.  Rep.  263 — Selvester  v. 
United  States,  170  U.  S.  267,  42  L.  ed.  1031, 
18  Sup.  Ct.  Rep.  580 — Carter  v.  McClaughy, 
183  U.  S.  384,  46  L.  ed.  247,  22  Sup.  Ct. 
Rep.  181 — Pbilbrook  v.  Newman,  85  Fed. 
141 — Gardes  v.  United  States,  30  C.  C.  A. 
606,  58  U.  S.  App.  219.  87  Fed.  182— 
Peters  v.  United  States,  36  C.  C.  A.  113. 
04  Fed.  135 — Haynes  v.  United  States,  42 
C.  C.  A.  36,  101  Fed.  819— Tubbs  v.  United 
States,  44  C.  C.  A.  360,  105  Fed.  62— 
Carter  v.  McClaugbey,  105  Fed.  620 — Breese 
V.  United  States,  46  C.  C.  A.  543,  106  Fed. 
689 — United  States  v.  McClure,  107  Fed. 
269— Dimmick  v.  United  States,  64  C.  C. 
A.  336.  116  Fed.  832— Lebman  v.  United 
States,  61  C.  C.  A.  580,  127  Fed.  44— Leh- 
man T.  District  of  Columbia,  19  App.  D.  C. 
225— rrcbter  v.  State,  94  Md.  442,  56  L. 
R.A.  4GU,  50  Atl.  1041. 

864.  If  the  finding  of  the  jury  conform  to 
any  one  of  the  counts  in  the  indictment, 
which,  in  itself,  will  support  the  verdict,  it  is 
sufficient,  and  judgment  may  be  given  there- 
on.   United  States  v.  Furlong,  5  Wheat.  184, 

5:  64 
Cited  in  United  States  v.  Gilbert,  2  Sumn.  89, 
Fed.  Cas.  No.  15,204 — United  States  v. 
Knapp,  Fed.  Cas.  No.  15.538 — United  States 
V.  Patterson,  6  McLean,  469,  Fed.  Cas.  No. 
16,011 — United  States  v.  Peterson,  1  Woodb. 
ft  M.  318,  Fed.  Cas.  No.  16,037— United 
States  V.  Stone,  8  Fed.  252 — United  States 
V.  Kelsey,  42  Fed.  889— Pbilbrook  v.  New- 
man, 85  Fed.  141 — Bulloch  v.  State,  10  Ga. 
60,  54  Am.  Dec.  369 — Dohme  v.  State,  68 
Qa.  341 — Kennedy  v.  State,  6  Ind.  486— 
State  V.  Sbelledy,  8  Iowa,  511 — Com.  v.  Des- 
martean,  16  Gray,  14 — People  v.  McDowell, 
63  Mich.  232,  30  N.  W.  68— State  v.  Bean, 
21  Mo.  270 — State  v.  Lincoln,  49  N.  II.  471 
— State  V.  Snyder,  50  N.  H.  158 — People  v. 
Sullivan,  173  N.  Y.  129,  63  L.R.A.  364,  29 
Am.  St.  Rep.  582,  65  N.  E.  989 — Kane  v. 
People,  8  Wend.  214 — State  ▼.  Toole,  106 
N.  C.  741.  11  S.  B.  168— Tabler  v.  Staie,  34 
Ohio  St.  137 — Com.  v.  McGowan,  2  Partj.  Sel. 
Eq.  Cas.  358 — Com.  v.  Miller,  2  Pars.  Scl. 
Eq.  Cas.  490 — State  v.  Pace,  9  Rich.  L.  304 
Dal  ton  V.  State,  4  Tex.  App.  330 — Love- 
Joy  V.  State,  40  Tex.  Crim.  Rep.  100,  48 
8.  W.  520. 

864a.  A  verdict  which  is  general  upon  sev- 
eral counts  which  are  sufficient  in  form 
must  stand  if  any  one  of  the  counts  is  sus- 
tained by  competent  testimony.  Goode  v. 
United  States,  159  U.  S.  663,  16  Sup.  Ct. 
Rep.   136,  40:  297 

Cited  in  United   States  v.   Hall,   76   Fed.   567 

— ^Unlted  States  v.  Brazeau,  78  B'ed.  4G5. 


865.  Where,  in  An  indictment,  the  defend- 
ant was  well  charged  with  assault,  but  not 
with  murder,  a  verdict  which  finds  him 
guilty  as  charged  relates  only  to  that  which 
is  well  charged,  and  will  not  sustain  a  judg- 
ment of  death.  Ball  v.  United  States,  140 
U.  S.  118,  11  Sup.  Ct.  Rep.  761,  35:  377 

866.  A  verdict  of  ''guilty  in  the  first 
count"  in  an  indictment  for  having  coun- 
terfeit coin  in  possession  with  intent  to  de- 
fraud is  not  vitiated  by  the  superfiuous  ad- 
dition of  the  words  "for  having  in  posses- 
sion counterfeit  minor  coin," — especially 
where  the  only  issue  was  as  to  the  intent 
to  defraud,  the  possession  being  admitted. 
Statler  v.  United  States,  157  U.  S.  277,  16 
Sup.  Ct.  Rep.  616,  39:  700 

866a.  Upon  a  verdict  of  guilty  of  the 
charge  alleged,  with  assessment  of  the  value 
of  the  goods,  under  an  indictment  for  putting 
goods  on  board  a  carriage  with  intent  to 
transport  them  out  of  the  country,  under 
penalty  of  a  fine  by  the  court  of  four  times 
the  value  of  the  goods,  the  government  is 
entitled  to  judgment  although  the  latter 
part  of  the  verdict  is  surplusage.  United 
States  V.  Tyler,  7  Cranch,  285,  3:  344 

Cited  in  Mason  v.  People,  2  Colo.  374. 

866b.  Upon  an  indictment  for  putting 
goods  on  board  a  carriage,  with  intent  to 
transport  them  out  of  Uie  United  States, 
contrary  to  the  act  of  January  9,  1809,  the 
punishment  of  which  offense  is  a  fine  of  four 
times  the  value  of  the  goods,  it  is  not  neces- 
sary that  the  jury  should  find  the  value  of 
the  goods.  United  States  v.  Tyler,  7  Cranch, 
285,  3:  344 

867.  A  verdict  of  guilty  on  three  counts 
of  an  indictment  is  not  nullified  by  a  state- 
ment that  the  jury  disagree  on  a  fourth 
count.  Selvester  v.  United  States,  170  U. 
S.  262,  18  Sup.  Ct.  Rep.  580,  42:  1029 
Cited   in   Jolly   v.   United    States,    170    U.    S. 

408,  42  L.  ed.  1087,  18  Sup.  Ct  Rep.  624 
— Peters  v.  United  States,  36  C.  C.  A.  114,  94 
Fed.  136 — Brown  v.  United  States,  2  Ind. 
Terr.  592,  52  S.  W.  56 — Hechter  v.  SUte, 
94  Md.  441,  66  L.R.A.  459,  50  Atl.  1041. 

Certainty. 

868.  A  verdict  of  "guilty  as  charged''  is 
sufiicient,  under  the  Washington  statutes,  to 
sustain  a  sentence  of  murder  in  the  first  de- 
gree where  the  indictment  charged  that  de- 
gree as  well  as  lower  degrees.  Craemer  v. 
Washington,  168  U.  S.  124,  18  Sup.  Ct.  Rep. 
1,  42:  407 

869-70.  A  general  verdict  of  guilty  im- 
ports a  conviction  of  the  offense  charged  in 
the  indictment,  where  that  contains  but  one 
charge.  St.  Clair  v.  United  States,  154  U. 
S.  134,  14  Sup.  Ct.  Rep.  1002,  38:  936 

Cited   in   Statler  v.   United   States,    157   U.    8. 

279,  39  L.  ed.  701,  15  Sup.  Ct.  Rep.  616. 

c.  Objections,  Amendment,  and  Setting 

Aside, 

871.  [A  verdict  will  not  be  set  aside  for 
alienage  of  a  juror.    Semhle  that  it  is  good 
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cause  for  challenge  before  he  is  sworn.    Hol- 
lingsworth  v.  Duane  (G.  Ct.)   4  Dall.  353, 

1 :  864] 

872.  Tlie  judiciary  act  of  1789,  which  pro- 
vides that  no  summary  writ,  return  of  proc- 
ess, judgment,  or  other  proceedings  in  civil 
cases  in  the  courts  of  the  United  States  shall 
be  abated,  arrested,  or  quashed  for  any  de- 
fect or  want  of  form,  includes  verdicts,  and 
is  sufficiently  comprehensive  to  embrace  every 
conceivable  step  to  be  taken  in  a  cause. 
Roach  V.  Hulings,  16  Pet.  319,  10:  979 
Cited  in    Garland   v.    Davis,   4    How.    147,    11 

L.  ed.  014 — Parks  v.  Turner,  12  How.  46,  13 
L.  ed.  887— Morsell  v.  Hall,  13  How.  215, 
14  L.  ed.  118 — Palffe  v.  Loring,  Holmes,  278. 
Fed.  Cas.  No.  10,672 — United  States  v.  Quan- 
tity of  Tobacco,  5  Ben.  468,  Fed.  Cas.  No. 
16,106a — Chaffee  v.  Pease,  10  Allen,  638. 

Editorial  note. 

Impeachment  of  verdict.  14:  428 

Amendment. 

See   also   supra,    840,    851;    Judgment, 
89. 

873.  [A  general  verdict  may  be  corrected 
on  motion  to  a  verdict  on  one  proper  count 
only.  Burrall  v.  Du  Blois  (Pa.  Sup.  Ct.) 
2  Dall.  229,  1 :  360] 

874.  A  party  may  in  open  court  consent  to 
a  reduction  of  the  verdict  in  his  favor,  and 
the  noting  of  his  consent  by  the  clerk  in  the 
journal  entry  of  the  judgment  is  sufficient 
evidence  thereof,  and  cannot  be  questioned. 
Lewis  V.  Wilson,  151  U.  S.  651,  14  Sup.  Ct. 
Kep.  419,  38:  267 

875.  The  court  may  enter  the  verdict  in 
such  form  as  to*  give  legal  eflfect  to  what 
the  jury  unmistakably  found,  under  Rev. 
Stat.  §  954,  and  the  practice  act  of  Illinois. 
Koon  V.  Phcenix  Mut.  L.  Ins.  Co.  104  U.  S. 
106,  26:  670 
Cited   in   Gay   v.    Joplln,   4    McCrary,    463,   13 

Fed.  653 — Osborne  v.  Altschul,  85  C.  C.  A. 
857,  93  Fed.  383— Clapp  v.  Martin,  33  III. 
App.  439 —  D.  M.  Osborne  &  Co.  v.  Morris, 
21  Or.  370,  28  Pac.  70. 

876.  The  omission  of  the  word  "dollars," 
in  a  verdict,  is  not  such  a  defect  as  prevents 
a  rendering  of  judgment  according  to  the  in- 
tent of  the  jury,  although  it  may  be  more 
regular  to  amend  the  verdict  before  judg- 
ment. Hopkins  v.  Orr,  124  U.  S.  510,  8 
Sup.  Ct.  Rep.  590,  31 :  523 
Cited  In  Baltimore  &  O.  R.  Co.  v.  Dougherty, 

7  App.  D.  C.  382— Gulf,  C.  &  S.  F.  B.  Co. 
V.  Fink,  4  Tex,  Civ.  App.  270.  23  S.  W.  330. 

877.  It  is  not  error  in  the  trial  court  to 
inform  the  jury,  after  they  have  agreed  upon 
a  verdict  in  favor  of  the  plaintiff,  of  the 
amount  of  damages  testified  to  by  the  wit- 
nesses, which  they  have  not  been  able  to  re- 
member, in  order  that  they  may  state  in  the 
verdict  the  amount  they  find  for  damages. 
Clark  V.  Sidway,  142  U.  S.  682,  12  Sup.  Ct. 
Rep.  327,  35:  1157 

—  Editorial  notes. 

[Correction  of  verdict  in  criminal  case. 
23  L.R.A.  723. 

Right  to  amend  sealed  verdict  after  separa- 
tion of  jurors.    3  LJl.A.(N.S.)  1086.] 


Setting  aside. 

Review  of  Discretion  aa  to  Vacation  of, 
see  Appeal  and  Error,  VIII.  i,  7. 

On  Motion  for  New  Trial,  see  New 
Trial. 

See  also  supra,  632,  871,  1193;  Judg- 
ment, 1197. 

878-80.  Where  a  bill  alleged  fraud,  and 
the  answer  denied  it  in  the  abstract,  but  td- 
mitted  all  facts  necessary  to  constitute  it,  a 
verdict  of  a  jury  was  unnecessary  to  inform 
the  conscience  of  the  chancellor;  but  where 
a  verdict  had  been  rendered  and  decree  en- 
tered, it  should  not  be  set  aside  on  motion 
upon  a  certificate  of  some  of  the  jurors 
specifying  what  they  meant  by  their  verdict 
Doss  v.  Tyack,  14  How.  297,  14:  428 

—  Editorial  notes. 

[Inadequacy  of  damages  as  ground  for  set- 
ting aside  verdict.    47  LJRJ^.  33. 

Permitting  chancery  to  set  aside  a  verdict 
upon  an  issue  directed  by  it  to  a  law  court 
as  an  unconstitutional  infringement  upon 
the  latter's  powers.    8  Lit  A.  (N.S.)  866.] 

d.  Conclusiveness, 

Review  of  Findings  of  Jury  in  Equity  Case, 
see  Appeal  and  Error,  4771,  4772'. 

Conclusiveness  in  other  Suit  or  Proeecdine. 
see  Judgment,  610,  621,  623,  624,  733, 
785,  786. 

See  also  supra,  20a;  Judgment,  330,  331. 

881.  In  an  .quity  case,  the  finding  of  th^ 
jury  is  only  advisory,  and  the  court  may  di* 
regard  it,  and  follow  its  own  judgment  upon 
the  evidence.  Quinby  v.  Conlan,  104  U.  S. 
420,  26:  SCO 
Cited  in  Klmberly  v.  Arms,  129  IT.  S.  525.  3: 

L.  ed.  768,  9  Sup.  Ct.  Rep.  355— Idaho  A  0 
Land  Improv.  Co.  v.  Bradbury,  132  U.  s 
516,  33  L.  ed.  437,  10  Sup.  Ct  Rep.  177— 
McNee  v.  Donahue,  142  U.  S.  589.  35  L.  fd 
1124,  12  Sup.  Ct.  Rep.  211— Re  Thomas.  4' 
Fed.  787 — Hotaliog  v.  Tecumseh  Nat.  Bsnt 
55  Neb.  8,  75  N.  W.  242— Sparks  v.  Brown,  2 
Wash.  Terr.  482,  7  Pac  864. 

882.  On  the  trial  of  an  equity  case,  a  jan 
may  be  called  into  court  and  issues  submit- 
ted to  it  by  the  court,  and  the  acceptanw  "f 
rejection  of  its  verdict  is  discretionary  «ifl; 
the  court.  Wilson  v.  Riddle,  123  U.  S.  60n. 
8  Sup.  Ct.  Rep.  255,  31:  280 
Cited  In  Idaho  ft  O.  Land  Improv.  Co.  v.  Bmd 

bury,  132  U.  S.  516,  33  L.  ed.  437,  10  Sup 
Ct.  Rep.  177— McClave  v.  GIbb.  157  N.  V 
420,  52  N.  B.  186. 

883.  The  verdict  of  a  jury  upon  an  is^^ 
out  of  chancery  is  only  advisory,  and  never 
conclusive  upon  the  court.  It  may  be  di^ 
regarded,  and  a  decree  rendered  contrarr  to 
it.  Watt  V.  Storke,  101  U.  S.  247,  25: 826 
Cited  In  Wilson  v.  Riddle,   123  U.   S.  615.  31 

L.  ed.  283,  8  Sup.  Ct.  Rep.  255— Idaho  k 
O.  Land  Improv.  Co.  v.  Bradbury.  132  r 
S.  516.  83  U  ed.  437,  10  Sup.  Ct.  Uep.  ITT 
— Dillingham  v.  Hawk,  23  L.R.A.  519.  9  r. 
C.  A.  102,  23  U.  S.  App.  273,  60  F.*(L  4W 
—Clyde  V.  Richmond  ft  D.  R.  Co.  IS  C  C 
A.  468.  25  U.  S.  App.  642,  72  Fed.  123- 
Flippln  V.  Kimball.  31  C.  C.  A.  2M,  59 
U.  S.  App.  1,  87  Fed.  250— ContlDcntal  Tnist 
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Co.  y.  Toledo^  St.  L.  ft  K.  C.  R.  Co.  99  Fed. 
178— Learned  v.  Tlllotaon,  97  N.  Y.  6,  49 
Am.  Rep.  508 — Kelly  ▼.  Herb,  14  Pa.  Co. 
Ct.  24,  3  Pa.  Di8t.  B.  285 — Fishburne  v. 
Ferguson,  84  Va.  102,  4  S.  E.  575 — Reed 
V.  AxtelU  84  Va.  236,  4  S.  E.  587 — State 
ex  rel.  Hill  t.  LIchtenberg,  4  Wash.  555,  30 
I'ac.  659. 

884.  In  an  equity  suit  the  court  may  dis- 
regard the  verdict  and  findings  of  a  jury 
upon  issues  of  fact  submitted  to  them,  either 
by  setting  them  or  any  of  them  aside,  or  by 
letting  them  stand  and  allowing  them  more 
or  less  weight  in  its  final  hearing  and  de- 
cree, according  to  its  own  view  of  the  evi- 
dence in  the  cause.  Idaho  &  O.  Land  Im- 
prov.  Co.  V.  Bradbury,  132  U.  S.  509,  10  Sup. 
(^t.  Kep.  177,  33:  433 
Citvd  in   Kohn  v.  McNulta,  147  U.   S.  240,  37 

L.  cd.  152,  13  Sup.  Ct.  Rep.  298 — Perogo 
V.  DodRP,  163  U.  S.  164,  41  L.  ed.  116,  16 
{^up.  Ct.  Rep.  971 — Flippen  v.  Kimball,  31 
C.  C.  A.  284,  59  U.  S.  App.  1,  87  Fed.  259 
— State  ex  rel.  Rhodes  v.  Saunders,  66  N.  H. 
78.  25  Atl.  588— Maxfield  v.  West,  6  Utah, 
380,  24  Pac.  98. 

885.  Where  a  court  of  equity  ordered  an 
issue  to  be  tried  by  a  jury,  it  may  set  aside 
the  verdict  and  award  a  new  trial,  or,  at  the 
hearing,  may  disregard  the  verdict.  Prout 
V.  Roby,  15  Wall.  471,  21:  58 
Cited  in  Idaho  ft  O.  Land  Improv.  Co.  v.  Brad- 
bury, 132  U.  S.  516,  33  L.  ed.  437,  10  Sup. 
Ct.  Rep.  177. 

886.  The  court  has  power  to  render  judg- 
ment in  a  suit  in  equity  contrary  to  the  ver- 
dict of  a  jury,  found  upon  the  trial  of 
feigned  issues.  Silsby  v.  Foote,  20  How. 
378,  15:  953 
Cited  in  The  Merrimac  (Creevy  v.  Eclipse  Tow- 

Boat  Co.)  14  Wall  201,  20  L.  ed.  874— 
Johnson  v.  Harmon,  94  U.  S.  379,  24  L.  ed. 
274 — Goodyear  v.  Providence  Rubber  Co.  2 
Cliff.  365,  Fed.  Cas.  No.  6,583 — Larrabee 
y.  Grant,  70  Me.  85. 

887.  Findings  of  a  jury  in  an  equity 
cause  are  not  conclusive,  and  may  be  set 
aside;  but,  if  satisfactory,  the  practice  is  to 
make  them  the  foundation  for  a  decree. 
Garsed  y.  Beall,  92  U.  S.  684,  23:  686 
Cited  in  Idaho  ft  O.  Land  Improv.  Co.  v.  Brad- 
bury, 132  U.  S.  516,  33  L.  ed.  437,  10  Sup. 
Ct,   Rep.   177 — Fltton  v.  Phcenix  Assur.   Co. 

23  Blatchf.  Ill,  23  Fed.  4 — Waterloo  Min. 
Co.  V.  Doe,  27  C.  C.  A.  56,  48  U.  S.  App. 
411,  82  Fed.  61— Evans  v.  Nealls,  87  Ind. 
268 — Larrabee  v.  Grant,  70  Me.  84 — Nessley  v. 
Lodd,  29  Or.  365,  45  Pac.  904— Smith  v. 
Richardson,  2  Utah,  420 — Toltec  Ranch  Co. 
y.  Cook,  24  Utah,  454,  67  Pac.  1123— State 
ex  rel.  Hill  v.  LIchtenberg,  4  Wash.  555, 
30  Pac.  659. 

888.  Tlie  verdict  of  a  jury  as  to  the  men- 
tal capacity  of  a  grantor  to  execute  a  con- 
veyance, in  a  suit  to  set  it  aside,  would  not  be 
conclusive,  the  court  being  competent  to  de- 
termine for  itself  the  degree  of  weakness  or 
of  imposition  which  will  induce  it  to  set 
aside  the  instrument.  Harding  v.  Handy,  11 
Wheat,  103,  6:429 
Cited   in   Johnson   v.    Harmon,   94   U.    S.    3'i8, 

24  L.  ed.  273 — Fltton  v.  Phoenix  Assur.  Co. 
23  Blatchf.  Ill,  23  Fed.  4— Raymond  v. 
Plavel,  27  Or.  231,  40  Pac.  158. 


889.  The  provision  in  the  statute  of  Mon- 
tana of  1867  rogulating  proceedings  in  civil 
cases,  declaring  *'that  an  issue  of  fact  shall 
be  tried  by  a  jury  unless  a  jury  trial   is 
waived,"  does  not  require  the  court,  in  an 
equity  case,  to  regard  the  findings  of  a  jury 
called  in  the  case  as  conclusive,  though  no 
application  to  vacate  the  findings  be  moved 
by  the  parties,  if,  in  its  judgment,  they  are 
not  supported  by  the  evidence.    Basey  v.  Gal- 
lagher, 20  Wall.  670,  22:  452 
Cited  in   Watt  v.   SUrke,   101   U.   S.   252,   25 
L.    ed.    827 — Quinby   v.    Conlan,    104    U.    8. 
424,   26  L.  ed.   801— Ely  v.  New   Mexico  ft 
A.   R.  Co.   129   U.   S.  293,  32  L.  ed.  689,  9 
Sup.   Ct.   Rep.   293 — Klmberly  v.  Arms,   129 
U.   S.   523,   32  L.  ed.  768,  9  Sup.  Ct.   ttep. 
355 — Hammer  v.   Garfield  Min.   ft  Mill.   Co. 
130   U.    S.   295,    32   L.   ed.   966,   9    Sup.   Ct. 
Rep.    548 — Idaho   ft   O.    Land    Improv.    Co. 
V.   Bradbury,   132  U.  S.  516,  33  L.  ed.  437, 
10  Sup.  Ct.  Rep.  177 — The  Empire,  19  Fed. 
560 — Re    Thomas,    45    Fed.    787 — Shoshone 
Min.    Co.    V.    Rutter,    31    C.    C.    A.    227,    59 
U.  S.  App.  538,  87  Fed.  805 — Davis  y.  Hol- 
brook,   25   Colo.    495,    55   Pac.    780 — Houser 
V.  Austin,  2  Idaho,  210,  10  Pac.  37 — Burke 
V.   McDonald,   2   Idaho,  346,   13  Pac.   351 — 
Evans    v.    Nealls,    87    Ind.    268 — Platter    y. 
Elkhart  County,   103  Ind.  383,  2  N.  B.  544 
— Robertson  v.  McPherson,  4  Ind.  App.  697, 
31    N.    E.    478 — Larrabee  v.   Grant,   70   Me. 
84— McCarthy    v.    Kent    Circuit    Judcre,    118 
Mich.  365,  76  N.  W.  756— Fabian  y.  Collins, 
3  Mont.  227 — Mantle  v.  Noyes,  5  Mont.  286, 
5  Pac.  856 — Clark  v.  Baker,  6  Mont.  158,  9 
Pac.  911— McCauley  v.  McKelg,  8  Mont.  396. 

21  Pac.  22— Sanford  v.  Gates,  T.  ft  Co.  21 
Mont.    286,   53   Pac.   749~Power  v.    Lenoir, 

22  Mont,  175,  56  Pac.  106— Murphy  v.  Pat- 
terson, 24  Mont.  582,  63  Pac.  375-^Montana 
Ore  Purchasing  Co.  v.  Boston  ft  M.  Consol. 
Copper  ft  S.  Min.  Co.  27  Mont.  312,  70  Pac. 
1114 — Chessman  v.  Hale,  31  Mont.  585,  68 
L.R.A.  414,  79  Pac.  254 — Schumacher  v. 
Crane-Churchill  Co.  66  Neb.  443,  92  N.  W. 
609 — State  ex  rel.  Rhodes  v.  Saunders,  66 
N.  H.  77,  18  L.R.A.  651,  25  Atl.  588— John- 
son V.  Gallegos,  10  N.  M.  4,  60  Pac.  71 — 
Learned  v.  Tlllotson,  97  N.  Y.  6,  49  Am. 
Rep.  508 — Nessley  v.  Ladd,  29  Or.  365,  45 
Pac.  904— Kahn  v.  Old  Telegraph  Min.  Co. 
2  Utah,  195— Smith  v.  Richardson,  2  Utah, 
427 — Nephi  Irrig.  Co.  v.  Jenkins,  8  UUh, 
372,  31  Pac.  986. 


X.  Special  Interrogatories  and  Special 

Verdict. 

Rule  in  Federal  Courts,  see  Courts,  1309- 
1302. 

Special  Interrogatories  and  finding. 

Verdict  "For  the  Defendant"  as  Equiva- 
lent to  Special  Finding,  see  supra, 
846. 

Practice  in  Federal  Courts,  see  Courts, 
1294. 

890.  The  findings  of  the  jury  upon  special 
issues  of  fact  submitted  to  them  for  their 
determination,  where  warranted  by  the  evi- 
dence, control  conflicting  findings  made  un- 
der the  instructions  of  the  court.  Pardee  v. 
Aldridge,  189  U.  S.  429,  23  Sup.  Ct.  Rep. 
514,  47: 883 
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891.  Special  findings  that  an  injury  was  i 
done  by  surface  water  caused  by  rainfall  and 
cloud  burst  are  not  materially  contradicted 
by  the  answer,  "It  did  run,"  giyen  to  a  ques- 
tion whether  any  of  the  water  did  "flow  or 
run  over  the  plaintiff's  land  except  the 
water  which  fell  from  the  clouds  as  rain." 
Walker  v.  New  Mexico  &  S.  P.  R.  Co.  165 
U.  S.  593,  17  Sup.  Ct.  Rep  421,  41:  837 

892.  Special  findings  of  fact  referred  to  in 
acts  allowing  parties  to  submit  issues  of 
facts  in  civil  cases  to  be  tried  and  deter- 
mined by  the  court  in  territories  are  findings 
of  the  ultimate  facts,  upon  which  the  law 
must  determine  the  rights  of  the  parties. 
Grayson  v.  Lynch,  163  U.  S.  468,  16  Sup.  Ct. 
Rep.  1064,  41:  230 

893.  A  finding  that  the  plaintiff  became 
the  holder  by  transfer  before  maturity  of 
coupons  cut  from  county  bonds  does  not 
imply  that  he  purchased  or  received  the  cou- 
pons sued  upon  any  consideration  wliatever. 
Smith  V.  Sac  County,  11  Wall.  139,    20:  102 

893a.  Questions  whether  the  voyage  waa 
broken  up  by  one  of  the  perils  insured 
against,  and  whether  the  capti&in  was  justi- 
fied in  returning,  are  questions  of  law,  and 
the  special  find*'^if8  thereon  by  a  jury  are 
not  to  be  regarded  by  the  court.  King  v. 
Delaware  Ins.  Co.  6  Cranch,  71,  3:  155 

Special  verdict. 

Requisites  of  Record  as  to,  see  Appeal 

and  Error,  V.  p. 
Certifiableness  of  Sufficiency  to  Support 

Judgment,  see  Cases  Certified,  39. 
Rule    in    Federal    Courts,    see    Courts, 

1301,  1302. 
Conclusiveness   of,   see   Judgment,   331, 

623,  733. 
Statute    Authorizing,    as    Violation    of 

Right  to  Trial  by  Jury,  see  Jury, 

69. 

894-95.  A  special  verdict  is  one  in  which 
the  jur^  find  the  facts  of  the  case,  and  refer 
the  decision  of  the  cause  upon  those  facts  to 
the  court.  The  court,  in  giving  judgment,  is 
confined  to  the  facts  so  found.  Mumford  v. 
Wardwell,  6  Wall.  423,  18:  756 

Suydam  t.  Williamson,  20  How.  427, 

15:  978 
Cited  in  Smith  v.  Sac  County,  11  Wall.  161, 
20  L.  ed.  109 — New  Orleans  Ins.  Asso.  v. 
Pla^grio.  16  Wall.  387,  21  L.  ed.  360— Tyng 
V.  Grlnnell,  92  U.  S.  473,  23  L.  ed.  735— 
Lynch  v.  Grnyson,  7  N.  M.  36,  32  Pac.  140 
— Baxter  v.  Chicago  ft  N.  W.  R.  Co.  104  Wis. 
315,  80  N.  W.  644. 

896.  Where  a  special  verdict  is  rendered, 
all  the  facts  essential  to  entitle  a  party  to  a 
judgment  must  be  found.  Ward  v.  Cochran, 
150  U.  S.  697,  14  Sup.  Ct.  Rep.  230, 

37:  1195 

897.  A  finding  which  is  in  form  a  special 
verdict,  stating  the  facts,  and  praying  the 
advice  of  the  court  thereon  as  to  a  certain 
part  of  land  claimed,  does  not  raise  the  in- 
quiry whether  the  facts  stated  prevent  the 
court  from  entering  judgment,  but  whether 
they   affirmatively   establish    the    plaintiff's 


right  to  judgment  for  such  part.    Collins  T. 
Riley,  104  U.  S.  322,  26:  752 

Cited  in  Sun  Mut.  Ins.  Co.  v.  Ocean  Ins.  Co. 
107  U.  S.  500,  27  L.  ed.  342.  1  Sap.  Ct. 
Rep.  582— The  City  of  New  York  (Alex- 
andre V.  Machan)  147  tJ.  S.  76,  37  Lu  ed. 
87,  13  Sup.  Ct.  Rep.  211 — Bartow  v.  North- 
em  Assur.  Co.  10  S.  D.  141,  72  N.  W.  86 
— Chicago  ft  B.  R.  Co.  v.  Bailey,  19  Ind. 
App.  169,  46  N.  £.  688. 

898.  Failure  to  find  a  material  fact  in  a 
special    verdict    renders    a    judgment   given 
thereon  void,  although  in  the  opinion  of  the 
court  sufficient  evidence  appears  in  the  ver- 
dict to  support  a  finding.    Hodges  v.  Easton, 
106  U.  S.  408,  1  Sup.  Ct.  Rep.  307,      27:  169 
Cited  In  Snn  Mut.  Ins.  Co.  v.  Ocean  Ins.   Co. 
107  U.  S.  501.  27  L.  ed.  342,  1  Sup.  Ct.  Repi 
582 — Idaho  ft  O.  Land  Improv.  Co.  v.  Brad- 
bury, 132  U.  8.  615,  33  L.  ed.  437,  10  Sop. 
Ct.    Rep.    177— Saltonstali   v.    Blrtwell,    150 
U.  S.  420.  37  L.  ed.  1129,  14  Sup.  Ct.  Rep. 
169— Ward   v.    Cochran,    160   U.   S.   608,   37 
L.  ed.  1198,  14  Sup.  Ct.  Rep.  230 — ^Thomaj 
v.- American   Freehold  Land  ft  Mert.  Co.   12 
L.R.A.   689,   47   Fed.  659— McElwee  v.  Met- 
ropolitan  Lumber  Co.    16  C.   C.  A.   250,   37 
U.  S.  App.  266,  69  Fed.  819. 

-   899.  If  the  special  verdict  be  ambiguous 
or  imperfect;  if  it  find  but  the  evidence,  and 
not  the  facts  themselves,  although  there  is 
evidence  sufficient  to  establish  them;  or  find 
but  part  of  the  facts,  it  is  a  mistrial,  and 
judgment  cannot  be  rendered  upon  it.    Pren- 
tice V.  Zane,  8  How  470,  12:  1160 
Cited  in   Graham   v.   Bayne,   18   How.   63,   15 
L.  ed.  267 — Guild  v.  Front  In,   18  How.  135, 
15   L.   ed.   290 — Suydam    v.   Williamson,    20 
How.  441,  15  L.  ed.  983— Sticlcney  v.  WUt 
23  Wall.  163,  23  L.  ed.  64— Stewart  v.  Sala- 
mon,    97   U.    S.    864,    24    Lu    ed.    1045— Sun 
Mut.  Ins.  Co.  V.  Ocean  Ins.  Co.  107  U.  S.  501, 
27   L.  ed.   342,    1   Sup.   Ct.   Rep.  582— Ward 
V.  Cochran,  160  U.  S.  608,  37  L.  ed.  1198. 
14  Sup.  Ct.  Rep.  230— Stlckney  v.  Wlit.  11 
Nat.  Bankr.  Reg.  106— Holt  v.  Van  Spa,  1 
Dak.  212,  46  N.  W.  689. 

900.  Judgment  cannot  be  rendered  upon  a 
special  verdict  which  is  defective  in  stating 
the  evidence  of  the  facts  instead  of  the  facta 
themselves,  or,  in  finding  only  a  part  of  the 
facts.     Barnes  v.  Williams,  11  Wheat.  415, 

6:508 
Cited  in  Garland  v.  Davis,  4  How.  148,  11 
L.  ed.  915 — Smith  v.  Sac  County,  11  Wall. 
160,  20  L.  ed.  100— Hodges  v.  Easton.  106 
U.  8.  411,  27  L.  ed.  171,  1  Sup.  Ct  Bep. 
807 — Sun  Mut.  Ins.  Co.  v.  Ocean  Ina  Co. 
107  U.  S.  501,  27  L.  ed.  342,  1  Sup.  Ct  Bep. 
582— Saltonstali  v  Biitwell,  160  U.  8.  420. 
87  L.  ed.  1129.  14  Sup.  Ct.  Rep.  169— Wtrd 
V.  Cochran,  150  U.  S.  608,  37  L.  ed.  1198. 
14  Sup.  Ct  Rep.  230— Ross  v.  United  States. 
12  Ct  CI.  670— United  States  v.  Page.  Fed. 
Cas.  No.  15.986a — Anglo-American  Land* 
Mortg.  ft  Agency  Co.  v.  Lombard,  68  C  C 
A.  102,  132  Fed.  734— Holt  v.  Van  Bps.  1 
Dak.  212,  46  N.  W.  689— Myers  v.  Smith,  16 
Iowa,  184 — Clark  v.  Halberstadt,  1  Miles 
(Pa.)  26 — Euhlman  v.  Medlinka,  29  Tex. 
391— Dawson  v.  Watkins,  2  Rob.  (Va.)  267. 

901.  Even  where  all  the  facts  essential  to 
a  recovery  are  undisputed,  or  so  conclusively 
establish  the  cause  of  action  as  to  authorize 
a  peremptory  instruction  in  favor  of  the 
plaintiffs,  such  a  finding  must  be  made  be- 
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fore  a  valid  judgment  can  be  rendered. 
Hodges  y.  Easton,  106  U.  S.  408,  1  Sup.  Ct. 
Rep.  307,  27:  169 

Cited   In    Bowman   v.   Wheaton,   2   Kan.    App. 

684,   44    Pac.   750 — Perea   ▼.   Colorado   Nat. 

Bank,  6  N.  M.  0,  27  Pac.  322. 

902.  A  special  verdict  in  assumpsit  by  an 
indorsee  on  a  promissory  note,  that  "the 
consideration  was  fraudulent  on  the  part  of 
the  payee,"  that  the  note  was  indorsed,  with- 
out consideration,  to  one  from  whom  plain- 
tifTs  procured  it;  but  without  finding 
whether  plaintiffs  paid  a  valuable  considera- 
tion or  not,  is  insufficient  to  support  a  judg- 
ment.    Prentice  v.  Zane,  8  How.  470, 

12:  1160 

903.  Where  the  intent  is  the  essence  of  the 
crime,  and  is  not  found  in  a  special  verdict, 
no  judgment  can  be  entered  on  the  special 
verdict.  United  States  v.  Buzzo,  18  Wall. 
125,  21:812 
Cited   In    State   v.    Hoot,    120    Iowa,    243,    98 

Am.  St.  Rep.  352,  94  N.  W.  664— State  v. 
French,  50  La.  Ann.  465,  23  So.  606 — Rob- 
inson V.  Robinson,  20  S.  C.  673. 

904.  Although  a  paper  prepared  by  the 
parties,  called  the  special  verdict,  is  defective 
because  it  does  not  contain  the  conditional 
conclusion,  still  it  may  be  regarded  as  an 
agreed  statement  of  facts.  Mumford  v. 
Wardwell,  6  Wall.  423,  18:  756 

905-6.  If  the  special  verdict  be  ambiguous 
or  imperfect;  if  it  find  but  the  evidence,  and 
not  the  facts  themselves,  although  there  is 
evidence  sufficient  to  establish  them;  or  find 
but  part  of  the  facts,  it  is  a  mistrial,  and 
judgment  cannot  be  rendered  upon  it.  Gra- 
ham V.  Bayne,  18  How.  60,  15:  265 

907.  Where  the  jury  find  an  abandonment 
to  insurers,  but  do  not  find  whether  it  was 
in  due  time  or  otherwise,  the  special  verdict 
is  defective.  Chesapeake  Ins.  Co.  v.  Stark,  6 
Cranch,  268,  3:  220 

908.  Upon  the  issue  of  plene  adtninistra- 
vit,  the  jury  must  find  specially  the  amount 
of  assets  in  the  hands  of  the  executor ;  other- 
wise judgment  cannot  be  rendered  on  the 
verdict.    Fairfax  v.  Fairfax,  6  Cranch,  19, 

3:  24 
Cited  in  Smith  v.  Chapman,  93  U.  S.  43.  23 
L.  ed.  796 — ^Moody  v.  Keener,  7  Port.  (Ala.) 
234 — Yonng  v.  Whltaker,  1  A.  K.  Bfarsh.  309 
— Porter  v.  Glenn,  8  Bibb.  86 — Young  v. 
Wickllffe,  7  Dana,  448— M'Klnley  v.  Call,  1 
T.  B.  Mod.  67. 

909.  A  special  verdict  that  defendant's 
possession  under  claim  of  title  was  ''open, 
continued,  notorious,  and  advers^e,"  is  insuf- 
ficient to  sustain  defendant's  title  by  adverse 
possession,  in  failing  to  find  that  such  pos- 
session was  actual  and  exclusive.  Ward  v. 
Cochran,  150  U.  S.  597,  14  Sup.  Ct.  Rep.  230, 

37:  1195 

910.  Where  the  issue  was  whether  the  de- 
fendants unlawfully  withheld  premises,  a 
special  verdict  that  the  land  was  claimed  by 
defendants  is  sufficient,  under  the  law  of 
West  Virginia  requiring  the  verdict  to  be 


against  such  as  are  in  possession  or  claim 
title.    Collins  v.  Riley,  104  U.  S.  322, 

26:  752 

911.  A  special  verdict  on  a  trial  of  quo 
warranto,  to  the  effect  that  there  was  a  tie 
in  the  votes  cast  for  the  defendant  and  the 
relator  respectively,  which  was  not  received 
by  the  court,  or  in  any  way  made  matter  of 
record,  and  subsequent  to  which  the  jury, 
under  direction  of  the  court  and  by  consent 
of  the  parties,  again  retired  and  brought  in  a 
verdict  in  favor  of  the  relator,  is  of  no 
weight  as  evidence  for  any  purpose.  United 
States  ex  rel.  Crawford  v.  Addison,  6  Wall. 
291,  18: 919 
Distinguished   in    Curry   v.    Wright,    86   Tenn. 

638,  8  S.  W.  693. 

Cited  In  Londoner  v.  People,  16  Colo.  669,  26 
Pac.  135 — Reynolds  v.  State,  61  Ind.  409 — 
Auld  V.  Smith,  23  Kan.  70 — Atty.  Oen.  v. 
Siilllran,  163  Mass.  451,  28  L.R.A.  457,  40 
N.  B.  843 — Walker  v.  Brockway,  1  Mich.  M. 
P.  62 — State  ex  rel.  Broatch  v.  Moores,  56 
Neb.  7,  76  N.  W.  630— People  ex  rel.  Dailey 
V.  Livingston,  80  N.  T.  70. 

912.  The  questions  of  law  arising  on  the 
facts  found  by  a  special  verdict  are  decided 
by  the  court,  as  in  case  of  a  demurrer.  Suy- 
dam  V.  Williamson,  20  How.  427,       15:  978 

918.  The  formal  preparation  of  a  special 
verdict  is  made  by  the  counsel  of  the  par- 
ties, and  it  is  usually  settled  by  them  subject 
to  the  correction  of  the  court  Suydam  v. 
Williamson,  20  How.  427,  15:  978 

914.  A  special  verdict  may  be  prepared  by 
the  parties,  and  it  may  include  agreed  facts 
in  addition  to  those  found  by  the  jury. 
Mumford  v.  Wardwell,  6  Wall.  423,  18:  756 
Cited   in    Ilartranft   v.   Wlegmann,    121   U.    S. 

613.  30  L.  ed.  1014,  7  Sup.  Ct.  Rep.  1240 — 
Smith  V.  Sac  County,  11  Wall.  162,  20  L.  ed. 
100 — New  Orleans  Ins.  Asso.  v.  Plngglo,  16 
Wall.  387,  21  L.  ed.  360— Clayton  v.  Smith. 
1  Colo.  96. 

915.  After  a  special  verdict  is  arranged 
and  it  is  reduced  to  form,  it  is  then  entered 
on  the  record.  Suydam  v.  Williamson,  20 
How.  427,  15:  978 

916.  Finding  of  the  jury  upon  questions  of 
fact  may,  with  the  consent  of  counsel,  be 
treated  as  a  special  verdict  or  agreed  state- 
ment of  facts.  Hartranft  v.  Wicgmann,  121 
a.  S.  609,  7  Sup.  Ct.  Rep.  1240,  30:  1012 
Cited   in    Milwaukee   v.    Shnller   &    S.    Co.    34 

C.  C.  A.  113.  91  Fed.  859. 

917.  Charter  of  Dartmouth  College  set 
out  in  hceo  verba  in  special  verdict  found. 
Dartmouth  College  v.  Woodward,  4  Wheat. 
518,  4:  629 
Cited   in  Murphy  v.   Bennett,   68   Cal.   536,   9 

Pac.   738. 


XI.  Findings  hy  Court. 

Finding  in  Admiralty,  see  Admiralty,  502a. 
Requisites  of  Record  as  to,  see  Appeal  and 

Error,  V.  o. 
Presumption  as  to,  see  Appeal  and  Error, 

VIII.  d,  6. 
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Prejudicial  Error  as  to,  see  Appeal  and  Er- 
ror, VIII.  m,  7. 

Raisins:  Federal  Question  by  Request  for,  see 
Appeal  and  Error,  1195. 

NecesbAty  of  JLxceptions  to,  see  Appeal  and 
Error,  3687-3690. 

Review  of,  see  Appeal  and  Error,  VIII.  1, 
3. 

Review  of  Errors  as  to,  see  Appeal  and  Er- 
ror, 3991. 

Request  to  Find,  Review  of  Error  as  to,  see 
Appeal  and  Error,  4280-4285. 

Sufficiency  of  Review  of,  on  Appeal,  see  Ap- 
peal and  Error,  4286-4295. 

Of  Court  of  Claims,  see  Claims,  22,  23, 
201-204. 

Interest  on,  see  Interest,  86. 

Changing  by  Stipulation,  see  Judgment, 
1217. 

Right  to  Make,  on  Motion  for  New  Trial,  see 
New  Trial,  26. 

Findings  by  Referee,  see  Reference,  V. 

918.  The  finding  of  issues  of  fact  by  the 
court  upon  the  evidence  is  unknown  to  a 
common-law  court,  and  cannot  be  recognized 
as  a  judicial  act.  Campbell  v.  Boyreau,  21 
How.  223,  16:  96 
Cited  in   Lynch   v.   GraysoD,   7   N.   H.   36,   82 

Pac.  149. 

919.  The  act  of  March  3,  1865,  allowing 
parties  to  submit  issues  of  fact  in  civil 
cases  to  be  tried  and  determined  by  the 
court,  provijies  for  two  kinds  of  findings  in 
regard  to  the  facts, — ^to  wit,  general  and 
special.     Norris  v.  Jackson,  9  Wall.  125, 

19:608 
Cited  in  Barney  v.  Schmeider,  9  Wall.  261,  19 
L.  ed.  649— Tyng  v.  Grinnell,  92  U.  S;  473, 
23  L.  ed.  735 — Walnut  v.  Wade,  103  U.  8. 
688,  26  L.  ed.  628 — Sun  Mot.  Ins.  Co.  v. 
Ocean  Ins.  Co.  107  U.  S.  501,  27  L.  ed. 
342,  1  Sup.  Ct.  Rep.  582 — Raimond  v.  Ter- 
rebonne, 132  U.  S.  194,  33  L.  ed.  310,  10 
Sup.  Ct.  Rep.  57 — Folsom  v.  Mercantile  Mut. 
Ins.  Co.  9  Blatchf.  204,  Fed.  Cas.  No.  4,903 
— Marye  v.  Strouse,  6  Sawy.  220,  6  Fed. 
499— Walker  v.  Miller,  8  C.  C.  A.  333,  19 
U.  S.  App.  403,  69  Fed.  870. 

920.  Findings  of  fact,  although  not  pro- 
vided for  by  statute,  are  a  declaration  by 
the  court  of  the  matter  which  they  deter- 
mine. Last  Chance  Min.  Co.  v.  Tyler  Min. 
Co.  157  U.  S.  683,  15  Sup.  Ct.  Rep.  733, 

39:859 
Cited  in  Lawrence  v.  Stearns,  79  Fed.  884 — 
Stearns  v.  Lawrence,  28  C.  C.  A.  72,  54  U. 
S.  App.  532,  83  Fed.  744 — United  States  ex 
rel.  Coffman  v.  Norfolk  &  W.  R.  Co.  114 
Fed.  686 — Cummings  v.  Baker,  16  App.  D. 
C.  15. 

921.  A  conclusion,  stated  as  one  of  law, 
must  be  upheld  by  express  findings  of  fact. 
Sun  Mut.  Ins.  Co.  v.  Ocean  Ins.  Co.  107  U. 
S.  485,  1  Sup.  Ct.  Rep.  582,  27:  337 

922.  No  finding  of  facts  need  be  made 
where  the  question  before  the  court  for  de- 
cision is  the  sufficiency  of  the  averments 
of  a  counterclaim  as  a  defense.  Daggs  v. 
Phoenix  Nat.  Bank,  177  U.  S.  549,  20  Sun. 
Ct.  Rep.  732,  44:  882 


922a.  A  request  by  both  parties  to  in- 
struct a  verdict  is  a  request  to  find  the 
facts,  and  they  are  concluded  by  the  findings 
found.  Beuttell  v.  Magone  (Buetell  v.  Ma- 
gone)  157  U.  S.  154,  15  Sup.  Ct.  Rep.  566, 

39:654 
Cited  in  Merwin  v.  Ifagone,  17  C.  C.  A.  36S, 
35  U.  S.  App.  741,  70  Fed.  777— Magone 
V.  Orlget,  17  C.  C.  A.  366,  35  U.  8.  App. 
744,  70  Fed.  781 — Bradley  Timber  Co.  t. 
White,  68  C.  C.  A.  60,  121  Fed.  784—UnIted 
States  V.  Bishop,  60  C.  C.  A.  125.  125 
Fed.  183 — Phenix  Ins.  Co.  v.  Kerr,  66  L.R.A. 
571,  64  C.  C.  A.  252,  1*20  Fed.  724— Stan- 
ford V.  McGill,  6  N.  D.  573,  38  L.R.A.  773. 
72  N.  W.  938— First  Nat.  Bank  v.  Hayes. 
64  Ohio  St.  101,  59  N.   E.  893. 

In  n^eed  case. 

923.  Findings  of  fact  are  unnecessary  in 
a  case  submitted  to  the  court  on  an  agreed 
statement  of  facts,  or  case  stated.  Salton- 
stall  V.  Russell,  152  U.  S.  628,  14  Sap. 
Ct  Rep.  733,  38:  576 

Time. 

924-925.  A  finding  made  out  of  court  and 

three  months  after  judgment  is  a  nullitj. 

Flanders  v.  Tweed,  9  Wall.  425,       19:678 

Generes  v.  Bonnemer,  7  Wall.  564,    19:  227 

Cited  in   Muller  v.   Ehlers,  91   U.   S.   251,  23 

L.   ed.  320 — ^tna   F.   Ins.   Co.  v.  Boon.  95 

U.  S.  137.  24  L.  ed.  401^Ex  parte  Btukirk, 

18  C.  C.  A.  417,  25  C.  C.  A.  613,  72  Fed. 

21. 

926.  Where  a  case  is  tried  by  the  court,  a 
finding  of  facts  may,  by  order  of  the  court 
be  fil^  at  a  subsequent  term.  JStna  Ins. 
Co.  V.  Boon,  95  U.  S.  117,  24:  395 
Cited   in    Marye  v.    Strouse,    6    Sawy.   219.  5 

Fed.   498 — Lincoln  Nat   Bank  v.   Perry.  14 

C.  C.  A.  274,  32  U.  S.  App.  15,  66  Fed. 
888— Lynah  v.  United  SUtes,  106  Fed.  122 
— Hendryx  v.  Perkins,  52  C.  C  A.  456.  114 
Fed.  822— Re  Welty.  123  Fed.  127— Nathaa 
V.  Sloan,  84  Ark.  526— Springfield  F.  A  M- 
Ins.  Co.  y.  Hamby,  65  Ark.  17,  45  8.  W. 
472— Todd  v.  Todd,  7  S.  D.  178,  63  N.  W. 
777 — Martin  v.  Minnekahta  State  Bank.  7  S. 

D.  268,  64  N.  W.  127— Hays  v.  PhiladelphU. 
W.  &  B.  B.  Co.  99  Md.  420.  68  Atl.  43d— 
Wachsmuth  y.  Orient  Ins.  Co.  49  Neb.  593, 
68  N.  W.  935. 

927.  In  Utah,  findings  of  fact  are  required 
in  all  cases  where  issues  of  fact  are  tried 
without  a  jury;  and  they  should  be  filed 
before   the   entry  of  the   judgment  or  de< 

y.  Central  Smeltinff  Co.  102  T. 


cree.    Kahn  y. 
S.  641, 


26:261 


928.  Under  Dak.  Code  Ciy.  Proc.  the  omis 
sion  to  file  findings  of  facts,  judgment  hav- 
ing been  entered,  is  a  mere  irregularity 
which  the  court  has  authority  to  cure  by 
supplying  additional  findings,  until  an  ap- 
peal is  taken  or  a  bill  of  exceptions  is  set- 
tled and  signed  by  the  judge.  North  y.  Pet- 
ers, 138  U.  S.  271,  11  Sup.  Ct  Rep.  346, 

34:936 

Sufficiency  and  elTect. 

Necessity    of    Remanding    Case   wher? 

Finding  Insufficient,  see  Appeal  and 

Error,  5421-5425. 
Conclusiveness   and  Effect  of  Referee's 

Findings,  see  Reference,  V.  c 
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Right  of  Court  to  Review  Findings  of 
Referee  or  Master,  see  Reference, 
V.  d. 

See  also  Judgment,  120. 

929.  A  special  finding  of  facts  by  the 
court  need  only  state  the  ultimate  facts, 
not  the  eyidence.  Union  ConsoL  Silver  Min. 
Co.  V.  Taylor,  100  U.  S.  37,  25:  541 
Cited  In  Smith  y.  Gale,  144  U.   S.  525,  36  L. 

ed.  527,  12  Sup.  Ct.  Rep.  674 — Miller  v. 
Houston  City  Street  R.  Co.  5  0.  C.  A.  137, 
13  U.  S.  App.  57,  56  Fed.  370 — Klrkhan 
T.  Moore,  30  Ind.  App.  664,  66  N.  B.  1042. 

930.  The  court  below  is  bound  to  find  the 
ultimate  facts  only,  and  not  mere  incidental 
facts,  amounting  only  to  evidence  bearing 
upon  the  ultimate  facts.  Merchants  Mut. 
Ins.  Co.  v.  Allen,  121  U.  S.  67,  7  Sup.  Ct. 
Rep.  821,  30:  858 
Cited  in   Hathaway   v.    First  Nat.   Bank,   134 

U.  S.  408,  33  L.  ed.  1006,  10  Sup.  Ct.  Rep. 
608 — The  City  of  New  York  (Alexandre  v. 
Machan)  147  U.  S.  77,  37  L.  ed.  87,  13  Sup. 
Ct.  Rep.  211 — ^United  States  Nat.  Bank  v. 
National  Bank,  6  Okla.  180,  51  Pac.  119. 

931.  A  special  finding  of  the  court  for  de- 
fendant on  a  plea  of  the  statute  of  limita- 
tions is  sufiicient,  although  it  does  not  find 
the  contract  on  which  the  suit  was  brought, 
or  fix  the  date  when  the  cause  of  action  ac- 
crued. Meath  v.  Mississippi  Levee  Comrs. 
109  U.  S.  268,  3  Sup.  Ct.  Rep.  284,  27:  930 

932.  Assumed  propositions  of  fact  de- 
pendent on  evidence,  contained  in  requests 
refused  by  the  circuit  court,  could  not  have 
been  found  to  be  true  by  that  court.  Brook- 
lyn L.  Ins.  Co.  v.  Miller  (Miller  v.  Brooklyn 
L.  Ins.  Co.)   12  Wall.  285,  20:  398 

933.  The  opinion  of  the  court  below  is  not 
a  finding  of  the  facts.  Louisiana  Mut.  Ins. 
Co.  v.  Tweed,  7  Wall.  44,  19:  65 
Cited  In   Norrls   ▼.   Jackson,   9   Wall.   128,    10 

U  ed.  609 — Mercantile  Mut  Ins.  Co.  v.  Fol- 
8om,  18  Wall.  252,  21  L.  ed.  834— -flfltua 
F.  Ins.  Co.  V.  Boon,  95  U.  S.  140,  24  L.  ed. 
402 — British  Queen  MIn.  Co.  v.  Baker  Sliver 
Mln.  Co.  139  U.  S.  223,  35  L.  ed.  147,  11 
Sup.  Ct.  Rep.  523 — Lebnen  v.  Dickson,  148 
U.  S.  73,  37  L.  ed.  374,  13  Sup.  Ct.  Rep. 
481— Blair  v.  Allen,  3  Dill.  109,  Fed.  Cas. 
No.  1,483 — Kentucky  Life  ft  A  eel.  Ins.  Co. 
T.  Hamilton,  11  C.  C.  A.  44,  22  U.  S.  App. 
386,  63  Fed.  95 — York  v.  Washburn,  64  C. 
C.  A.  134,  129  Fed.  566 — Tootle  ▼.  Brown, 
4  Okla.  615,  46  Pac.  550. 

934.  Facts  stated  in  the  judgment,  "that 
the  defendant  did  not  assume  and  promise 
as  the  plaintiff,  in  declaring,  has  alleged,'' 
do  not  amount  to  a  special  finding,  nor  do 
facts  stated  in  the  opinion  of  the  court  to 
sustain  its  conclusion,  so  as  to  enable  the 
Supreme  Court  to  review  the  sufficiency  of 
the  facts.  Dickinson  v.  Planters'  Bank,  16 
Wall.  250,  21 :  278 
Cited  in  iEtna   F.  Ins.  Co.  v.  Boon,  95  U.  S. 

140,  24  L.  ed.  402— British  Queen  Min.  Co. 
V.  Baker  Sliver  Mln.  Co.  139  U.  S.  222,  35 
L.  ed.  147,  11  Sup.  Ct.  Rep.  523— Saltonstall 
V.  Blrtwell,  150  U.  S.  419,  37  L.  ed.  1129, 
14  Sup.  Ct.  Rep.  169 — Reed  v.  Stapp,  3  C. 
C.  A.  246,  9  U.  S.  App.  34,  52  Fed.  644— 
Kentucky  Life  &  Accl.  Ins.  Co.  v.  Hamilton, 


11  C.  C.  A.  44,  22  U.  S.  App.  886,  63  Fed. 
95 — Mlnchen  v.  Hart,  18  C.  C.  A.  672,  86 
U.  S.  App.  534,  72  Fed.  296 — York  v.  Wash- 
burn, 64  C.  C.  A.  134,  129  Fed.  566. 

935-936.  Findings  of  fact  are  not  to  be 
construed  with  the  strictness  of  special 
pleadings.  It  is  sufficient  if,  where  they  are 
all  taken  together  with  the  pleadings,  the 
appellate  court  can  see  enough,  upon  a  fair 
construction,  to  justify  the  judgment  of  the 
court  below,  notwithstanding  their  want  of 
precision  and  the  occasional  intermixture  of 
matters  of  fact  and  conclusions  of  law. 
O'Reilly  v.  Campbell,  116  U.  S.  418,  6  Sup. 
Ct.  Rep.  421,  29:  669 

Cited  In  Morgan  v.  Eggers,  127  U.  S.  66,  32 

L.    ed.    59,    8    Sup.    Ct.    Rep.    1041 — United 

States   V.   Tlnsley,   15   C.   C.    A.   509,   25   U. 

S.    App.    267,    68    Fed.    434— McKIbbon    v. 

Brlgham,  18  Utah,  87,  65  Pac.  66. 

937.  A  finding  that  a  contract  to  sell 
stock  of  a  corporation  at  a  certain  price 
was  made  sufficiently  negatives  the  claim  of 
the  alleged  vendor  that  the  other  party  had 
been  acting  as  agent,  and  fraudulently  un- 
dertook to  sell  the  stock  at  the  price  named 
by  concealing  and  misrepresenting  facts. 
Fox  V.  Haarstick,  156  U.  S.  674,  15  Sup. 
Ct  Rep.  457,  39:  576 
ated  in  Billings  r.  Parsons,  17  Utah,  81,  63 

Pac  780 — Snelgrove  v.  Earl,  17  Utah,  326, 
53  Pac.  1017. 

937a.  A  plaintiff  is  entitled  to  judgment 
where  the  issue  raised  by  the  pleadings  is 
determined  in  his  favor.  Retzer  ▼.  Wood, 
109  U.  S.  185,  3  Sup.  Ct.  Rep.  164,      27:  900 

938.  In  Illinois,  in  an  action  on  town 
bonds,  tried  without  a  jury,  where  there  is 
a  general  finding  only  for  the  plaintiff  by 
the  court,  and  a  special  count  is  joined  in 
the  declaration  with  the  common  counts,  al- 
though questions  as  to  the  legal  authority 
of  the  town  to  issue  the  bonds  fairly  arise 
upon  the  special  count,  their  determination 
cannot  affect  the  judgment,  for  the  common 
counts  are  sufficient,  under  the  statutes  of 
that  state,  to  support  the  judgment,  with- 
out reference  to  any  question  of  the  legal 
authority  to  issue  the  bonds  described  in 
the  special  count.  Santa  Anna  v.  Frank, 
113  U.  S.  339,  5  Sup.  Ct.  Rep.  536,  28:  978 

Variance  between  pleadings  and  find- 
ings. 

939.  A  variance  between  aa  allegation 
that  cattle  communicated  "Texas  cattle 
fcA'er,"  and  a  finding  of  the  court  that  the 
disease  was  ''Texas  fever,"  is  immaterial 
where  it  appears  that  the  same  disease  was 
known  by  these  names  and  others.  Gray- 
son V.  Lynch,  163  U.  S.  468,  16  Sup.  Ct.  Rep. 
1064,  41 :  230 

940.  A  variance  between  an  allegation 
that  Texas  fever  is  a  "contagious"  disease 
of  cattle,  and  a  finding  that  it  is  an  ''infec- 
tious" disease,  where  the  question  is  mere- 
ly as  to  liability  for  negligence  in  allow- 
ing cattle  to  commimicate  Uie  disease,  and 
no  medical  question  is  involved  as  to  tin* 
strict   use  of   those   terms, — is   immaterial. 
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Grayson  v.  Lynch,  163  U.  S.  468, 16  Sup.  Ct. 
Rep.  1064,  41 :  230 

941.  A  variance  between  an  allegation 
that  cattle  communicated  Texas  fever  on 
plaintiff's  range,  and  a  finding  by  the  court 
that  it  could  not  be  determined  whether  it 
was  on  that  range  or  on  defendant's  range 
or  in  the  road,  is  immaterial  where  the  cat- 
tle were  indiscriminately  mixed  on  both 
ranges,  which  were  unfenced.  Grayson  v. 
Lynch,  163  U.  S.  468,  16  Sup.  Ct.  Rep.  1064, 

41 :  230 


TRIAL  DE  NOVO. 

On  Appeal,  see  Appeal  and  Error,  VIII.  c, 
3. 


TRIBAL  LANDS. 


See  Indians,  V.— VIII. 


TRIBAL  RELATIONS. 

As  Political  Question,  see  Courts,  102-104. 


TRIBES. 


See  Indians. 


TRIPARTITE  AGREEMENT. 

Covenants  in,  see  Covenant,  32. 


TROOPS. 

See  Army  and  Navy;  Militia. 


TROVER. 

For  Dog,  see  Animals,  1. 

Jurisdictional  Amount  on  Appeal  in  Action 
of,  see  Appeal  and  Error,  465. 

Claim  Provable  in  Bankruptcy,  see  Bank- 
ruptcy, 335,  336. 

By  One  Whose  Title  Depends  on  Fraudulent 
Contract,  see  Contracts,  465. 

Burden  of  Proof  to  Excuse  Cutting  of  Tim- 
ber on  Public  Lands,  8e<»  Evidence,  798. 

Against  Assifmee  of  Mortgage  for  Timber 
Wrongfully  Sold,  see  Mortgage,  119. 

Joinder  of  Parties  Plaintiff,  see  Parties,  87. 

Against  Postmaster,  see  Postoffice,  19. 

1.  [Trover  cannot  be  maintained  for  a 
vessel  by  one  whose  title  depends  upon  a 
contract  in  fraud  of  the  registry  laws  and 


the  public  policy  of  the  United  States.   Dun- 
canson  v.  M'Lure  (Pa.  Sup.  Ct.)  4  Dall.  308, 

1:845] 

2.  Where  a  man  has  made  an  equitable 
gift,  for  the  benefit  of  his  wife,  of  certain 
bonds,  and  intrusted  them  to  an  agent  to 
dispose  of  for  her  benefit,  but  has  not  parted 
with  the  legal  title  to  them,  he  may  main- 
tain trover  against  a  fraudulent  purchaser 
of  them  from  the  agent;  and  the  wife  is  not 
a  necessary  party.  Kitchen  ▼•  Bedford,  13 
Wall.  413,  20:  637 

3.  Where  a  sheriff  levied  an  attachment 
on  goods  before,  and  by  order  of  the  court 
sold  them  after,  proceedings  in  bankniptef 
commenced  against  the  defendant  in  the  at- 
tachment suit,  but  without  notice  of  such 
proceedings,  the  sheriff  is  not  liable  in  sn 
action,  by  the  assignee  in  bankruptcy  ap- 
pointed after  such  sale,  for  the  conversion  of 
the  goods.    Conner  v.  Long,  104  U.  S.  228. 

26:723 
Cited  In  Covell  v.  Heyman,  111  U.  8.  ISO. 
28  L.  ed.  392,  4  Sup.  Ct.  Rep.  35&— Be 
Brooks,  91  Fed.  609 — Fulghum  v.  WllUams 
Co.  114  Ga.  647,  1  L.R.A.(N.S.)  1064,  S8 
Am.  St.  Rep.  48,  40  8.  £.  695 — Reinbeck 
Bank  v.  Brown,  76  Iowa,  699,  39  N.  W. 
524 — Hussey  v.  Danforth,  77  Me.  21 — Yoong 
V.  Stone,  83  App.  Div.  266,  53  N.  Y.  Sopp. 
656. 

Editorial  notes. 

[Payment  or  tender  of  freight  as  condi- 
tion of,  against  carrier.    21  L.R.A.  117. 
For  crops.    23  L.HA.  471.] 

Conversion. 

Proper  Remedy  for,  see  Action  or  Soitt 
49. 

Sale  Under  Attachment  Avoided  bj 
Bankruptcy,  see  Bankruptcy,  136. 

Conversion  by   National  Bank  of  Coi 
lateral  Securities  Held,  see  Banks. 
217. 

Refusal  of  Carrier  to  Deliver  Good^ 
levied  upon,  see  Carriers,  139. 

Action  for,  against  Corporate  Officeri 
see  Corporations,  234. 

Measure  of  Damages  for,  see  Damage*. 
VI.  h. 

By  Collector  of  Cuntisns,  see  Duties, 
285-287. 

Election  of  Remedy  in  Case  of,  see  Elec- 
tion of  Remedies,  9,  20. 

Burden  of  Proof  in  Action  of,  see  Evi- 
dence, 266. 

Private  Survey  as  Evidence  in  Action 
to  Recover  for  Cutting  Timber  oo 
Public  Lands,  see  Evidence,  1175. 

Prima  Facie  Case  of  Unlawful  Cutting 
of  Timber  on  Public  Land  by  Raij- 
road  Company,  see  Evidence,  2535. 

Infant's  Liability  for,  see  Infants,  4,  5. 

Decree  Pro  Confesao  for  Conversion  of 
Corporate  Stock,  see  Judgment.  38 

Acquittal  in  Criminal  Prosecution  «•« 
Bar  to  Action  for,  see  Judgment. 
172. 

Foreign    Judgment    in    Attachment  as 
*     Bar   to   Action   of,   see  Judgment, 
974. 
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Jurisdiction  of  Justice  of  the  Peace  of 

Action  of,  see  Justice  of  the  Peace, 

7. 
When  Action  for  Conversion  Barred,  see 

Limitation  of  Actions,  449. 
Allegations  in  Action  for,  see  Pleading, 

533. 
Sufficiency  of   Plea  of  Justification  in 

Action  for,  see  Pleading,  752. 
Effect  of  Conversion  of  Personaltv  on 

Rightful  Owner's  Power  to  Sell,  see 

Sale,  16. 
Set-Off  in  Action  for,  see  Set-Off  and 

Counterclaim,  73. 
Refusal  to  Deliver  Trust  Property   to 

True  Owner,  see  Trusts,  236. 
Venue  of  Action  for,  see  Venue,  2. 

4.  Conversion  may  be  found  from  a  de- 
mand and  refusal.  Tome  v.  Dubois,  6  Wall. 
548,  18:  943 
Cited  In  Baker  v.  Beers,  64  N.  H.  105,  6  Atl. 

35. 

5.  Conversion  is  evidenced  by  an  unex- 
plained shipment  of  goods  to  a  third  party  by 
an  agent  in  whose  possession  they  were  for 
the  purpose  of  sale.  Vasse  v.  Smith,  6 
Cranch,  226,  3:  207 
Cited  in  Almy  v.  Wilbur,  2  Woodb.  &  M.  402, 

Fed.  Cas.  No.  256. 

6.  The  record  of  an  attachment  suit  is  a 
complete  defense  to  a  suit  for  conversion, 
brought  in  New  York  by  the  owner  of  an  un- 
recorded mortage  of  personal  property, 
with  its  situs  m  Illinois,  against  his  fellow 
citizen,  who,  without  notice  of  the  mortgage, 
lawfully  attached  it  in  Illinois,  and,  with 
subsequent  notice  of  the  mortgage,  but  un- 
der judgment  regularly  obtained,  had  the 
same  sold.  Green  v.  Van  Buskirk,  7  Wall. 
139,  19:  109 

7.  A  creditor  having  possession  of  the 
property  of  his  debtor  as  agent,  trustee,  or 
bailee,  cannot,  without  legal  process  or  the 
consent  of  the  debtor,  dispose  of  the  prop- 
erty and  apply  the  proceeds  upon  the  debt. 
First  Nat.  Bank  v.  Stewart,  114  U.  S.  224,  5 
Sup.  Ct.  Rep.  845,  29:  101 

8.  A  wrongful  use  of  an  indorsed  cer- 
tificate of  stock,  for  the  purpose  of  an  actual 
transfer  of  the  stock  on  the  books  of  the 
corporation,  may  operate  as  a  conversion  of 
the  stock.    McAllister  v.  Kuhn,  96  U.  S.  87, 

24:  615 
Cited  In  Merritt  v.  American  Steel -Barge  Co. 
24  C.  C.  A.  538,  49  U.  S.  App.  85,  79  Fed. 
235 — Crosby  v.  Straton,  17  Colo.  App.  217, 
68  Pac.  130 — Daggett  v.  Davis,  53  Mich. 
37,  51  Am.  Rep.  91,  18  N.  W.  548— Mahaney 
V.  Walsh,  16  App.  Dlv.  605,  44  N.  Y.  Supp. 
969 — Condouris  v.  Imperial  Turkish  Tobacco 
St  Cigarette  Co.  3  Misc.  68,  22  N.  Y.  Supp. 
695 — Keller  v.  Eureka  Brick  Mach.  Mfg.  Co. 
43  Mo.  App.  88,  11  L.R.A.  473— Withers 
V.  Lafayette  County  Bank,  67  Mo.  App.  118 
— Dayton  Nat.  Bank  v.  Merchants'  Nat. 
Bank,  37  Ohio  St.  215 — Budd  v.  Multnomah 
Street  R.  Co.  12  Or.  275,  53  Am.  Rep.  355,  7 
Pac.  99. 

—  Editorlnl  notes. 

[By  driving  hired  team  to  unauthorized 
place.    2C  L.R.A.  366. 


Tender  to  pledgee  before  action  for.  43 
L.R.A.  759.] 

Defenses. 

Taking  Property  in  Grood  Faith  as 
Abandoned  or  Captured  Property, 
see  Abandoned  and  Captured  Prop- 
erty, 11. 

Evidence  of  Dead  and  Down  Timber  on 
Indian  Reservation  in  Action  for 
Conversion,  see  Evidence,  2250. 

Evidence  that  Mill  was  Unprofitable  in 
Action  for  Cutting  Timber,  see  Evi- 
dence, 2251. 

Proof  of  Infancy  Under  Plea  of  Not 
Guilty,  see  Evidence,  2702. 

9.  The  rule  that  a  mere  trespasser  can- 
not defeat  the  right  of  the  plaintiff  in  trover 
by  showing  a  superior  title  in  a  third  per- 
son, without  showing  himself  in  privity  or 
connecting  hmself  with  such  third  person, 
has  no  application  to  cases  wherein  the 
plaintiff  has  shown  no  prima  facie  right  to 
bring  the  action.  United  States  v.  Lough- 
rey,  172  U.  S.  206,  19  Sup.  Ct.  Rep.  153, 

43:  420 


TRUST  COMPANIES. 


See  Banks,  V. 


TRUSTEE. 


See  Trusts,  II. 


TRUSTS. 

/.  Creation;     Validity;    Terminationt 
1-87. 
a.  In  General,  1-S. 
h.  Express    or    Declared    Trusts; 
Precatory  Trusts,  9' 19. 

c.  Parol  Trust;  Statute  of  Frauds, 

20-5. 

d.  Implied,  Constrtictive,  and  Re* 

suiting  Trusts,  36'7S. 

e.  Termination;       Release;      Dis^ 

charge,  79^87 . 
II,  Trustees,  88-173. 

a.  In  General;  Capacity;  Appoint* 

ment  and  Removal,  88-104. 
h.  Rights,  Powers,  Duties,  and  Li^ 

ahilities,  106-72. 
c.  Suit  for  Instructions,  173. 

III.  Interest     of     Cestui     Qtue     Trust; 

Rights  of  Creditors;  Spend* 
thrift  Trust,   174-90. 

a.  In  General,    174-81. 

J}.  Rights  of  Creditors;  Spend* 
thrift  Trust,   182-90. 

IV.  Liahilittf  of  Trust  Estate  Generally, 

191-202. 
V.  Rights   and    Liabilities    of    Trans- 
ferees, 203-240. 

a.  In  General,  203-2Sa. 

h.  Following  Trust  Property,  220* 
40. 
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Value  of  Trust  Estate  as  Jurisdictional 
Amount  on  Appeal,  see  Appeal  and  Er- 
ror, 383. 

Appeal  to  Supreme  Ck)urt  on  Question  of  Ju- 
risdiction in  Proceeding  to  Administer 
Estate,  see  Appeal  and  Error,  902. 

Federal  Question  as  to,  see  Appeal  and  Er- 
ror, 1556-1558. 

Assignee  Taking  Subject  to,  see  Assignment, 
60. 

Notice  to  Bank  of  Trust  Character  of  Money 
Deposited,  see  Banks,  193. 

Estate  of  Insolvent  Bank  as  Trust  Fund,  see 
Banks,  198,  200. 

In  Surplus  Money  from  Sale  of  Public 
Land  for  Construction  of  Ship  Canal, 
see  Canals,  13,  14. 

Conveyance  in  Trust,  Champerty  in,  see 
Champerty  and  Maintenance,  8-11,  15. 

For  Charities,  see  Charities. 

In  Property  Obtained  under  Confiscation 
Proceedings  without  Paying  anything, 
see  Confiscation  and  Sequestration,  101. 

Assignment  of  Personal  Property  to  Trustee, 
see  Constitutional  Law,  532. 

Suit  to  Establish  as  Due  Process,  see  Con- 
stitutional Law,  641. 

Protection  of  Contract  Conveying  Property 
in  Disregard  of  Public  Trust,  see  Con- 
stitutional Law,  1062. 

In  Money  Received  for  Purchase  of  Land, 
see  Contracts,  342. 

Fiduciary  Relation  between  Corporation  and 
its  Oflicers,  see  Corporations,  V.  d. 

For  Payment  of  Debts  of  Old  Corporation  on 
Transfer  of  Franchise,  P9S  Corporations, 
153. 

Power  of  Corporation  to  Hold  Property  on, 
see  Corporations,  320. 

In  Money  Paid  as  Dividends  out  of  Corpo- 
rate Capital,  see  Corporations,  539. 

Unpaid  Subscriptions  as  Trust  Fund  for 
Creditors,  see  Corporations,  621-623, 
661. 

Property  of  Corporation  after  Dissolution 
as  Trust  Fund  for  Creditors,  see  Cor- 
porations, 704,  705. 

In  Money  Paid  for  Stock  of  Corporation  be- 
coming Insolvent  before  Issuance,  see 
Corporations,  729. 

General  Jurisdiction  of  Federal  Courts,  see 
Courts,  873. 

Effect  of,  on  Right  to  Maintain  Creditors' 
Bill,  see  Creditors'  Bill,  27. 

Estate  by  the  Curtesy  in,  see  Curtesy,  6. 

In  Land  Dedicated  for  Specific  Purpose,  see 
Dedication,  33,  36. 

Determination  in  Ejectment  whether  Land 
is  Held  in  Trust,  see  Ejectment,  31. 

General  Jurisdiction  and  Principles  of 
Equity,  see  Equity. 

Estoppel  of  Purchaser  of  Trust  Property  to 
Deny  Validity  of  Sale,  see  Estoppel, 
116. 

Presiunptions  and  Burden  of  Proof,  see  Evi- 
dence, 618-621. 

Parol  Evidence  to  Remove  Ambiguity  in 
Trust  Deed,  see  Evidence,  1648. 

Variance  Between  Allegations  and  Proof,  see 
Evidence,  2767. 

For  Enjoyment  of  Fishing  Rights,  see  Fish- 
eries, 16,  17. 


Right  of  Guarantee  to  Resort  to  Trust  Fund, 
see  Guaranty,  63. 

In  Highway,  see  Highways,  14. 

In  Favor  of  Married  Woman,  see  Husband 
and  Wife,  II.  h. 

Insurance  on  Property  Held  in  Tlrust,  8c« 
Insurance,  420,  421. 

Conclusiveness  of  Decision  as  to,  see  Judg- 
ment, 406. 

Lien  of  Judgment  on  Lands  Conveyed  in 
Trust,  see  Judgment,  880. 

Laches  as  Bar  to  Relief,  see  Limitation  of 
Actions,  I.  b,  3>  h. 

Limitation  of  Actions  in  Case  of,  see  Limi- 
tation of  Actions,  I.  b,  2,  h;  11.  d;  III. 
d. 

Anti-trust  Laws,  see  Monopoly  and  Combi- 
nations. 

Beneficiaries  as  Parties  to  Foreclosure  Suit, 
see  Mortgage,  330,  331. 

In  Proceeds  on  Foreclosure  Sale,  see  Mort- 
gage, 496. 

Imputing  Cashier's  Knowledge  of,  to  Bank, 
see  Notice,  36. 

Inapplicability  of  Law  Making  Bank  Notes 
Receivable  for  Debt  to  State  where 
State  is  Creditor  in  a  Trust  Capaeitp', 
see  Payment,  68-70. 

Allegations  as  to,  see  Pleading,  661-564. 

Administering  Fund  Pledged  as  a  Trust  for 
Payment  of  Debt,  see  Pledge,  3. 

Power  Created  by  Will  as,  see  Powers,  1. 

Captured  Ship  held  by  Government  in  Tmst 
Pending  Adjudication,  see  Prize  and 
Capture,  187. 

Public  Trust  in  Land  Granted  to  States  for 
Schools,  see  Public  Lands,  368,  369. 

Power  of  One  to  Pre-empt  Lands  in  Trust 
for  Another,  see  Public  Lands,  747. 

In  Property  of  Railroad  Company,  see  Rail- 
roads, 136. 

Applicability  of  Rule  in  Shelley's  Case,  s<e 
Real  Property,  36,  37. 

Vested  Remainder  Grantable  by  Conveyance 
Operating  Under  Statute  of  Uses,  see 
Real  Property,  40. 

In  Assets  of  Insolvent  Bank  Taken  by  Re- 
ceiver, see  Receivers,  38. 

In  Property  of  Religious  Society,  set  Re- 
ligious Societies,  26,  38. 

Equitable  Conversion  of  Trust  Property,  tee 
Wills,  III.  i. 

Competency  of  Witness  to  Testify  in  Suit 
to  Establish  Trust  Against  Decedent's 
Estate,  see  Witnesses,  138. 


J.  Creation,'  Validity;  Terminatimi. 
a.  In  General. 

What  Law  Determines  Validity,  see  Conflict 
of  Laws,  164,  166. 

Statutory  Creation  of,  in  Favor  of  Corpo- 
rate Creditors,  see  Corporations,  721. 

By  Receiving  Money  to  be  Paid  to  Another, 
see  Election  of  Remedies,  13. 

General  Jurisdiction  of  Equity,  see  Equitr. 
154-156. 

Estoppel  to  Deny  Validity,  see  Estoppel,  6. 
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Seisin  under  Conveyance  Taking  Effect  Un- 
der Statute  of  Uses,  see  Real  Property> 
9. 

Trust  or  Executory  Devise,  see  Wills,  178. 

See  also  infra,  24;  Partnership,  17;  Receiv- 
ers, 2. 

1.  The  words  "in  trust,"  in  a  will,  may 
be  construed  to  create  a  use,  if  the  inten- 
tion of  the  testator,  or  the  nature  of  the  de- 
vise, requires  it.  King  v.  Mitchell,  8  Pet. 
326,  8:  962 

2.  A  use  limited  upon  a  use  is  not  exe- 
cuted or  affected  by  the  statute  of  uses; 
the  statute  executes  only  the  first  use;  but 
the  second  use  may  be  valid  as  a  trust,  and 
enforced  in  equity,  according  to  the  rights 
of  the  parties.  Den  ex  dem.  Croxall  v.  Sher- 
rerd    (Croxall  v.  Shererd)    5  Wall.  268, 

18:  57a 

3.  Under  a  will  devising  an  estate  to  trus- 
tees in  trust  for  testator's  grandchild,  the 
latter,  in  South  Carolina,  derives  all  her 
rights  from  the  will  of  the  testator,  and 
obtains  no  title  from  the  trustees,  who  are 
as  much  strangers  to  the  estate  as  if  their 
names  were  not  to  be  found  in  the  will.  The 
statute  of  uses  conveys  the  possession  to  the 
use,  and  transfers  the  use  into  possession, 
making  the  cestui  que  trust  complete  ovoier 
in  law  as  well  as  in  equity.  Henderson  v. 
Griffin,  5  Pet.  151,  8:  79 
Cited  in  Henderson  v.  Adams,  15  Utah,  40,  48 

Pac.  398. 

4.  In  New  York  a  trust  to  receive  and 
pay  over  rents  and  profits  is  valid;  but  a 
trust  for  the  use  and  benefit  of  the  bene- 
ficiary, not  requiring  any  action  or  manage- 
ment on  the  part  of  the  trustee  except  to 
make  conveyances  at  the  direction  and  ap- 
pointment of  the  beneficiary,  is  not  a  valid 
trust,  but  inures  as  a  legal  estate  in  the 
beneficiary.    Bowen  v.  Chase,  94  U.  S.  812, 

24:  184 

5.  Although  no  court  possessing  equity 
powers  now  exists,  or  has  existed,  in  Penn- 
sylvania, capable  of  enforcing  certain  trusts, 
the  trusts  nevertheless  may  be  valid  in  point 
of  law;  and  remedies  may,  from  time  to 
time,  be  applied  by  the  legislature  to  supply 
the  defects.  It  is  no  proof  of  the  nonexist- 
ence of  equitable  rights  that  there  exists 
no  adequate  legal  remedy  to  enforce  them. 
Vidal  V.  Philadelphia  (Vidal  v.  Girard) 
2  How.  127,  11:205 

6.  Distinction  between  an  application  by 
a  volunteer  to  a  court  of  equity  to  enforce 
a  promise  to  create  a  trust,  and  to  enforce 
a  trust  already  created,  recognized.  Neves  v. 
Scott,  13  How.  268,  14:  140 
Cited    in    Sullivan   v.    Sullivan,    21   Month.    L. 

Rep.  543,  Fed.  Cas.  No.  13,598. 

Sxecnted  and  executory. 

See  also  supra,  2,  3;  infra,  115. 

7.  The  distinction  between  trusts  executed 
and  executory  is  that,  in  the  former,  the 
party  has  given  complete  directions  for  set- 
tling his  estate  with  perfect  limitations, 
while  in  the  latter  the  directions  are  incom- 
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plete,  and  are  rather  minutes  or  instruc- 
tions for  the  settlement.  Neves  v.  Scott,  9 
How.  196,  13:  102 

Cited  in  Tlllinghast  v.  CoggeBhall,  7  R.  I.  893. 

Purtlal  InvaUdity. 

8.  An  equitable  life  estate  given  to  a 
niece  of  the  testator  in  the  income  from  a 
specified  piece  of  land  excepted  from  the 
general  scheme  for  the  creation  of  a  trust 
fund  from  the  rents  of  the  testator's  real 
property  for  the  benefit  of  his  grandchil- 
dren does  not  fail  because  of  the  repugnancy 
of  this  scheme  to  the  rule  against  perpetui- 
ties, the  efl'ect  of  which  is  to  give  the  tes- 
tator's daughter  all  the  rest  of  the  prop- 
erty, including  the  remainder  in  the  life 
estate;  nor  does  this  result  follow  because 
the  trustees  are  directed  to  keep  such  in- 
come up  to  $40  per  month  from  the  other 
property  included  in  the  trust.  Landram 
V.  Jordan,  203  U.  S.  56,  27  Sup.  Ct.  Rep.  17, 

51:88 

h.  Express  or  Declared  Trusts;  Preca^ 

tory  Trusts, 

When  Statute  of  Limitations  Begins  to  Run 
against  Express  Trust,  see  Limitation 
of  Actions,  178. 

Trust  in  Will  as  Binding  Executor,  see  Exe- 
cutors and  Administrators,  37. 

See  also  infra,  45. 

Creation. 

Sufficiency  of  Evidence  to  Establish,  see 

Evidence,  2391,  2399. 
See  also  supra,  1,  3,  8;  infra,  34,  35,  36, 

76,  80;  Limitation  of  Actions,  359. 

9.  The  creation  of  a  trust  may  be  shown 
by  the  correspondence  and  agreements  of 
the  parties.  Loring  v.  Palmer,  118  U.  S. 
321,  6  Sup.  Ct.  Rep.  1073,  30:  211 
Cited   in    Wlggs    v.    Winn,    127    Ala.    627,    29 

So.  96 — ^Dorr  v.  Clapp,  160  Mass.  542,  36 
N.  E.  474— Terkes  v.  Perrin,  71  Mich.  569, 
39  N.  W.  758 — Packard  v.  Kingman,  109 
Mich.  506,  67  N.  W.  551— Hutchlns  v.  Van- 
Vechten,  140  N.  Y.  119,  35  N.  B.  446— 
Skinner  v.  James,  69  Wis.  610,  35  N.  W. 
37 — Gates  v.  Avery,  112  Wis.  277,  87  N. 
W.  1091. 

10.  No  technical  language  is  necessary 
to  the  creation  of  a  trust;  and  a  devise  ac- 
companied by  words  imperative,  expressing 
a  wish  or  recommendation  that  devisee  will 
apply  it  to  the  benefit  of  others,  may  create 
a  trust.  Colton  v.  Colton,  127  U.  S.  300,  8 
Sup.  Ct.  Rep.  1164,  32:  138 
Cited  in    Shields   v.   McAuIey,   37    Fed.    30H — 

Russell  V.  United  States  Trust  Co.  127  Fed. 
446 — McDuffle  v.  Montgomery,  128  Fed. 
108 — Burnes  v.  Burnes,  70  C.  C.  A.  369,  137 
Fed.  793— Re  Marti,  132  Cal.  670,  61  Pac. 
964— Re  Belth,  144  Cal.  318,  77  Pac.  942— 
Clifford  V.  Stewart.  95  Me.  47,  49  Atl.  52— 
Coll  later  v.  Fassitt,  7  App.  Dlv.  22.  39  N. 
Y.  Supp.  800 — Ahrens  v.  Jones,  40  App. 
Dlv.  450,  58  N.  Y.  Supp.  115 — Clay  v.  Wood, 
91  Hun,  407.  36  N.  Y.  Supp.  317 — Levin  v. 
Rltz,  17  Misc.  743,  41  N.  Y.  Supp.  405— 
Clay  V.  Wood,  153  N.  Y.  143,  47  N.  E.  274 
— Colllster  V.  Fassitt,  163  N.  Y.  289,  79 
Am.   St.  Rep.  586,  57  N.  E.  490— St.  James 
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T.  Bagley,  188  N.  C.  802,  70  L.R.A.  168,  50 
8.  B.  841^B7en'i  Bfttate,  186  Pa.  407, 
40  AU.  524. 

11.  A  written  instnunent,  though  ineffica- 
cious as  a  will,  from  a  want  of  compliance 
with  statutory  requisitions,  may  yet  operate 
as  a  declaration  of  a  trust.  Byers  v.  Mc- 
Auley,  149  U.  S.  608,  13  Sup.  Ct.  Rep.  906, 

37:  867 
Cited  In  Re  McAuley,  27  Plttsb.  L.  J.  N.  S. 
416,  41  W.  N.  C.  488. 

—  Editorial  notes. 

[Creation  of  testamentary  trust  for  pay- 
ment of  debts.    5  L.R.A.(N.S.)   355. 

Creation  of  trust  by  use  of  words  "upon 
condition,"  in  will  or  conveyance  of  real 
property.    9  L.RJ^.(N.S.)  758. 

Necessity  of  beneficiary's  knowledge  of 
trust.    10  L.R.A.(N.S.)  616. 

Sufficiency  of  declaration  to  establish  vol- 
untary trust  where  l^al  title  is  retained 
by  settler.    12  LJLA.(N.S.)  547.] 

Acceptance. 

Admissibility  of  Written  Disclaimer,  see 
Evidence,  1010. 

See  also  infra,  178;  Executors  and  Ad- 
ministrators, 210. 

12.  The  mere  making  of  a  trust  deed, 
without  any  acceptance,  express  or  implied, 
by  the  trustees,  is  not  sufficient  to  vest  in 
the  trustee  the  title  to  the  land;  and  parol 
proof  is  admissible  to  show  that  the  trust 
was  never  accepted.  Armstrong  v.  Morrill, 
14  Wall.  120,  20:  765 
Cited  in  Mayhall  v.  Eppinger,  187  Cal.  7,  69 

Pac.  480 — Elliott  v.  Hobbs,  2  Colo.  App. 
171,  80  Pac.  54 — F.  Q.  Oxley  Stave  Co.  v. 
Butler  Connty,  121  Mo.  689,  26  S.  W.  367. 

13.  Deeds  of  trust  are  often  made  for  the 
benefit  of  persons  who  are  absent,  and  even 
for  persons  who  are  not  in  being,  whether 
they  are  for  the  payment  of  money  or  for 
any  other  purpose;  and  no  expression  of 
the  assent  of  the  persons  for  whose  benefit 
they  are  made  has  been  required  as  pre- 
liminary to  the  vesting  of  the  legal  estate 
in  the  trustee.  Tompkins  v.  Wheeler,  1.6 
Pet.  106,  10:  903 

14.  Where  a  trust  is  created  for  a  third 
party,  though  without  his  knowledge  at  the 
time,  he  may  affirm  the  trust  and  enforce  its 
execution.  Bank  of  the  Metropolis  v.  Gutt- 
BchHck,  14  Pet.  19,  10:  335 
Cited  in   Felix  v.  Patrick,  145  U.   S.  828,  86 

L.  ed.  725,  12  Sop.  Ct.  Rep.  862 — Bennett 
V.  MerchantvlUe  Bldg.  k  L.  Aaso.  44  N.  J. 
Bq.  119,  18  Atl.  852. 

Uncertainty  and  Indeflnlteness. 

15.  There  is  no  such  uncertainty  as  in- 
validates the  trust  in  a  clause  in  a  will  giv- 
ing the  widow  all  of  testator's  estate,  and 
recommending  to  her  the  care  and  protection 
of  his  mother  and  sister,  and  requesting  her 
to  make  such  gift  and  provision  for  them 
as,  in  her  judgment,  will  be  best;  nor  does 
the  discretionary  power  given  the  trustee 
invalidate  the  trust.  Colton  v.  Colton,  127 
U.  S.  300,  8  Sup.  Ct.  Rep.  1164,        32:  133 


PasslTC  trusts. 

Rights  of  Creditors  in,  see  infra,  184. 
See  also  supra,  4. 

16.  In  Wisconsin,  passive  trusts  are  abd- 
ished,  and  the  deed  or  instrument  creating 
such  a  trust  takes  eiTect  as  a  conveyance  H 
the  legal  title  directly  to  the  cestui  que 
trust.  The  trustee  acquires  no  estate  or  in- 
terest.    McGoon  V.  Scales,  9  Wall.  23, 

19:545 

17.  A  ded  to  a  trustee  who  is  to  stand 
seised  of  the  premises  upon  the  trust  and 
confidence  that  they  shall  be  sold  by  him  for 
such  sum  as  shall  be  directed  by  the  cestui 
que  trust,  and  the  proceeds  applied,  after 
deducting  costs  and  expenses  of  the  sale,  to 
the  use  and  benefit  of  the  latter,  is  a  mere 
passive  trust.  McGoon  v.  Scales,  9  Wall. 
23,  19:545 
Cited  In  Thompson  v.  Conant,  52  Mino.  211. 

53  N.  W.  1145. 

18.  Where  the  interest  of  the  cestui  que 
trust  was  not  created  by  a  deed  to  the  trus- 
tee, but  by  an  original  contract  of  purchase, 
in  connection  with  certain  oontemporaneoui 
correspondence,  the  legal  title  did  not  vest 
in  the  cestui  que  trust  by  virtue  of  the  stat- 
ute of  Michigan  abolishing  passive  trusts; 
but  he  merely  took  an  equitable  title;  and 
his  remedy,  if  any,  is  in  a  court  of  equity, 
and  not  by  ejectment.  Loring  v.  Pahner, 
118  U.  S.  321,  6  Sup.  Ct.  Rep.  1073,  30:  211 
Cited  in  Loring  v.  Palmer,  118  U.  8.  321,  3u 

L.  ed.  211,  6  Sup.  Ct.  Rep.  1073— Ober- 
miller  v.  Wylle,  86  Fed.  642 — Skinner  t. 
James,  60  Wis.  610,  85  N.  W.  37. 

Precatory  trusts. 

See  also  supra,  10. 

19.  A  clause  in  a  will,  giving  the  widov 
all  of  testator's  estate,  and  reconunending 
to  her  the  care  and  protection  of  his  mother 
and  sister,  and  requesting  her  to  make  tneh 
gift  and  provision  for  them  as  in  her  judg- 
ment will  be  best,  gives  the  mother  and  sit- 
ter a  beneficial  interest  out  of  the  estate 
given  to  the  widow,  to  the  extent  of  a  per 
manent  provision  during  life,  suitable  sai 
sufficient  for  their  care  and  protection,  hav- 
ing regard  to  their  condition  and  necessi- 
ties and  to  the  amount  of  the  fund;  and  it 
is  the  duty  of  the  court  to  determine  what 
provision  would  be  suitable  and  best  under 
the  circumstances,  and  the  details  for  secur- 
ing and  paying  it  Colton  v.  Colton,  127  U. 
S.  300,  8  Sup.  Ct..  Rep.  1164,  32: 138 

o.  Parol  Trust;  Statuie  of  Frauds, 

Effect  of  Ratification,  see  infra,  128. 

Estoppel  to  Claim  Parol  Trust,  see  Estoppel 
257. 

Parol  Evidence  to  Establish,  see  Evidenee, 
1568,  1569. 

Sufficiency  of  Evidence  to  Establish,  see  Evi- 
dence, 2326-2328. 

See  also  infra,  60. 

20.  Trusts  are  not  embraced  in  the  Texsi 
statute  of  frauds,  and  a  parol  agreement  U 
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hold  lands  in  trust  is  valid.     Osterman  v. 
Baldwin,  6  Wall.  116,  18:  730 

Cited  in  Patton  y.  Beecher,  62  Ala.  686. 

21.  A  parol  agreement  creating  by  parol 
a  trust  or  interest  in  lands  cannot  be  sus- 
tained under  the  statute  of  frauds.  How- 
land  y.  Blake,  97  U.  S.  624,  24:  1027 
Cited  in   Von  Trotha  y.   Bamberger,    16   Colo. 

10,  24  Pac.  883 — Levis  v.  Kengla,  8  App.  D. 
C.  238— Heaton  y.  Gaines,  198  111.  487,  64 
N.  B.  1081 — Spencer  y.  Lawton,  14  B.  I. 
406. 

22.  No  trust  in  relation  to  real  property 
can  be  established  in  Iowa  except  by  an  in- 
strument in  writing,  executed  in  the  same 
manner  as  a  deed  of  conveyance.  Allen  v. 
VVithrow,  110  U.  S.  119,  3  Sup.  Ct.  Rep. 
517,  28:  90 

23.  An  express  trust  in  land  in  North 
Carolina  cannot  be  "manifested  and  proved" 
under  the  7th  section  of  the  statute  of 
frauds,  as  there  is  no  such  statutory  pro- 
vision in  that  state;  and  the  case  is  ac- 
cordingly governed  by  the  common  law,  be- 
fore the  enactment  of  29th  Car.  II.,  chap.  3. 
Olcott  V.  Bynum,  17  Wall.  44,  21 :  570 

24.  A  naked  promise  by  one  to  buy  lands 
in  his  own  name,  pay  for  them  with  his 
own  money,  and  hold  them  for  the  benefit 
of  another,  where  the  latter  has  no  inter- 
est in  the  lands,  cannot  be  enforced  in  equi- 
ty, and  is  void.  Howland  v.  Blake,  97  U.  S. 
624,  24:  1027 

25.  A  parol  agreement  that  one  of  the 
parties  to  it  shall  purchase  a  tract  of  land 
on  the  best  terms  possible,  and  then  convey 
an  interest  therein  to  the  other,  is  within 
the  statute  of  frauds,  and  cannot  be  en- 
forced. Dunphy  v.  Ryan,  116  U.  S.  491,  6 
Sup.  Ct  Rep.  486,  29:  703 
Cited   in   McBIroy   v.   Swope,   47    Fed.   386 — 

Watters  y.  McGuigan,  72  Wis.  167.  39  N.  W. 
382— McMiUen  v.  Pratt,  89  Wis.  631,  62  N. 
W.  688. 

Editorial  notes. 

Parol  trust  in  lands.        6:  H2;  34:  1091 

<I.  Implied,  Ootutrtictive,  and  JResulttng 

Trust8. 

Rights  of  Purchasers  of  Property  Subject 
to  Secret  Trust,  see  infra,  210a,  211. 

Transferee  of  Trust  Property  as  Trustee, 
see  infra,  215-225. 

General  Jurisdiction  of  Equity,  see  Equity, 
154,  155. 

Purchaser's  Means  as  Evidence  of  Secret 
Trust,  see  Evidence,  2206. 

Patentee  of  Public  Lands  as  Trustee  of  Equi- 
table Owner,  see  Public  Lands,  908- 
917. 

Power  of  Equity  to  Charge  Patentee  as 
Trustee  for  Person  Entitled  to  Public 
Lands,  see  Public  Lands,  1065-1074. 

Assignee  or  Liquidator  in  Bankruptcy  as 
Trustee  for  United  States  as  Prior 
Creditor,  see  United  States,  213-216. 

Equitable  Lien  of  Vendor  as  Secret  Trust, 
see  Vendor  and  Purchaser,  199. 


Editorial  note. 

Gift  by  will  as  affected  by  promises  made 
to  the  testator,  and  by  secret  trusts.  20  L. 
R.A.  465. 

Implied  trust. 

Laches  as  Bar  to  Relief,  see  Limitation 
of  Actions,  177,  178. 

Vendor  as  Trustee  for  Vendee,  see 
Vendor  and  Purchaser,  46b-46f. 

Vendee  as  Trustee  for  Vendor,  see  Ven- 
dor and  Purchaser,  46b,  461,  48b, 
49. 

Heirs  of  Vendor  as  Trustees  for  Ven- 
dee, see  Vendor  and  Purchaser,  49. 

See  also  supra,  10,  19;  infra,  65. 

26-^27.  The  adverse  possessor  of  land, 
without  title,  was  not  made  a  trustee  for  the 
person  having  the  title,  by  Maryland  Acts 
1791,  chap.  45,  substituting  the  action  of  as- 
sumpsit for  the  legal  remedy  by  ejectment. 
Beatty  v.  Burnes,  8  Cranch,  98,  3:  500 

28.  The  fact  that  the  first  mortgagee  was 
by  the  terms  of  the  mortgage  to  receive  all 
profits  and  gains  from  the  mortgaged  prop- 
erty, and  pay  over  any  surplus  after  paying 
what  was  due  to  himself,  to  other  creditors, 
where  no  surplus  has  ever  come  to  his 
hands,  does  not  make  him  a  trustee  for 
them  so  as  to  affect  his  purchase  of  the 
property  on  a  foreclosure  for  his  debt.  New 
Orleans  Nat.^Bkg.  Asso.  v.  Le  Breton,  120 
U.  S.  765,  7. Sup.  Ct.  Rep.  772,  30:  821 

29.  Where  lands  have  been  conveyed  as 
security,  when  the  terms  of  the  security 
have  been  fulfilled,  the  title  to  the  lands  be- 
longs in  equity  to  the  grantor,  and  the 
grantee  holds  the  same  in  trust  for  him. 
Smith  V.  Orton,  l3l  U.  S.  Ixxv.  Appx.  and 

18:  62 

30.  The  remitting  of  certain  moneys  by  a 
debtor  to  his  creditors,  to  be  applied  by  them 
according  to  his  directions,  does  not  make 
them  his  debtors,  but  his  trustees.  Libby 
V.  Hopkins,  104  U.  S.  303,  26:  763 
CHed  in  Manhattan  Co.   v.   Blake,   148   U.   8. 

425,  37  L.  ed.  508,  13  Sup.  Ct.  Rep.  640 — 
Philadelphia  Nat  Bank  v.  Dowd,  2  L.R.A. 
481,  38  Fed.  174 — ^Montagru  v.  Pacific  Bank, 
81  Fed.  605— Re  Davis,  119  Fed.  956— Millet 
y.  Bradbury,  109  Cal.  176,  41  Pac.  865 — 
Hamlll  v.  German  Nat.  Bank,  13  Colo.  206, 
22  Pac.  438 — Wisconsin  M.  &  F.  Ins.  Co. 
Bank  v.  Manistee  Salt  &  Lumber  Co.  77  Mich. 
85,  43  N.  W.  907— Wallace  v.  Stone,  107 
Mich.  193,  66  N.  W.  113 — Butler  County  v. 
Boatmen's  Bank,  143  Mo.  25,  44  S.  W. 
1047— Midland  Nat.  Bank  v.  Brlghtwell,  148 
Mo.  364.  71  Am.  St.  Rep.  608,  49  S.  W. 
994 — Sherman  v.  Sherman  ft  L.  Co.  64  N. 
J.  Eq.  63,  53  Atl.  226 — People  v.  Bank  of 
DansvlUe,  39  Hon,  190 — ^McColl  v.  Fraser, 
40  Hun,  113 — ^People  v.  St.  Nicholas  Bank, 
77  Hun,  168,  28  N.  Y.  Supp.  407 — People 
y.  City  Bank,  96  N.  Y.  36 — Foster  v.  Rlncker, 
4  Wyo.  492,  35  Pac.  470. 

31.  [A  bill  of  exchange  sent  to  the  payee 
by  a  debtor,  with  specific  instructions  to 
pay  it  in  certain  shares  to  creditors  named, 
makes  the  payee  a  trustee  for  those  cred- 
itors, who  thereupon  acquire  such  an  inter- 

1  est  in  the  fund  as  cannot  be  devested  by  at- 
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tachment  against  the  debtor.    Sharpless  ▼. 
Welsh  (Pa.  Sup.  Ct.)   4  Dall.  279,    1:  833] 

32.  The  reservation  in  a  promissory  note 
of  the  title  to  goods  sold,  as  security  for  its 
payment,  is  for  the  benefit  of  the  payee  and 
all  subsequent  holders  of  the  paper.  Chica- 
go R.  Equipment  Co.  v.  Merchants'  Nat. 
Bank  of  Chicago  (Chicago  R.  Equipment  Co. 
V.  Merchants' Bank)  136  U.  S.  268,  10  Sup. 
Ct.  Rep.  999,  34:  349 
Cited  in  O'Rourke  v.  Wahl,  48  C.  C.   A.  361, 

109   Fed.   278. 

33.  [One  who  takes  a  note  solely  on  the 
credit  of  an  indorser  has  no  implied  trust 
in  the  indorser 's  collateral  security.  Peter- 
son V.  Willing   (Pa.  Sup.  Ct.)   3  Dall.  506, 

1 :  698] 

34.  Whenever  a  person  by  will  gives  prop- 
erty, and  points  out  the  object,  the  prop- 
erty, and  the  way  in  which  it  shall  go,  a 
trust  is  created,  unless  he  shows  clearly 
that  his  desire  expressed  is  to  be  controlled 
by  the  trustee,  and  that  he  shall  have  an 
option  to  defeat  it.  Inglis  v.  Sailor's  Snug 
Harbor,  3  Pet.  99,  7:  617 

35.  A  direction  to  hold  and  administer  a 
testator's  property  for  the  benefit  of  certain 
minor  legatees,  which  would  forbid  the  trans- 
fer of  the  property  to  a  lawfully  appointed 
administrator  or  to  one  legally  authorized 
to  receive  it,  cannot  be  implied  from  a  clause 
in  the  will  appointing  the  holder  of  such 
property  to  distribute  the  proceeds  equally 
between  such  legatees.  Darlington  v.  Tur- 
ner, 202  U.  S.  195,  26  Sup.  Ct.  Rep.  630, 

50:  992 

36.  A  stipulation  by  an  attorney  in  a 
contract  to  collect  a  claim  for  an  Indian 
Nation  for  30  per  cent  of  the  amount  col- 
lected, "to  adjust  the  claims  of  all  parties 
who  have  rendered  service  heretofore  in  the 
prosecution  of  said  claim,  upon  the  princi- 
ple of  equity  and  justice,  according  to  the 
value  of  the  services  so  rendered," — creates 
a  trust  in  favor  of  those  who  have  rendered 
such  services,  and  is  not  merely  a  contract 
to  indemnify  the  Nation  agaii\8t  claims  up- 
on it  for  such  services.  McKee  v.  Latrobe, 
159   U.   S.   327,   16   Sup.   Ct.   Rep.   15, 

40:  169 
Cited   In    Hughes    v.    Dougherty,    62    III.    App. 
470. 

37.  The  fact  that  no  legal  claim  existed 
for  services  in  the  prosecution  of  a  claim 
for  an  Indian  Nation,  because  the  compen- 
sation was  contingent  upon  collection  and 
the  contract  had  been  canceled  before  per- 
formance, does  not  defeat  the  right  to  com- 
pensation for  such  services  under  a  stipu- 
lation in  a  subsequent  contract  to  adjust 
the  claims  of  all  who  have  rendered  services 
theretofore  in  the  prosecution  of  said  claim, 
upon  the  principle  of  equity  and  justice, — 
especially  where  the  stipulation  could  not 
refer  to  any  services  for  which  there  was  a 
legal  right  to  compensation.  McKee  v.  La- 
mon,  159  U.  S.  317,  16  Sup,  Ct.  Rep.  11, 

40:  165 


—  Editorial  notes. 

Implied  trusts.  5:  651 

[Implied  to  effectuate  purpose  of  contract 

when  terms  cannot  be  given  effect.     58  L. 

RA.  115.] 

ConstructlTe  trusts. 

Transferee  of  Trust  Property  as  Trus- 
tee, see  infra,  215-225. 

As  against  Person  Receiving  Property 
of  Bankrupt  after  Adjudication,  see 
Bankruptcy,  125. 

Charging  Fraudulent  Purchaser  for  Por 
tions  of  Purchase  Money  Misap- 
plied by  Debtor,  see  Fraudulent 
Conveyances,  65. 

As  to  Person  who  Pursuant  to  Conspir- 
acy has  Relocated  Mine  after  Pro- 
curing Forfeiture  of  Original  Lo- 
cation, see  Injunction,  41. 

Charging  Tenant  Who  Purchased  at  Ju- 
dicial Sale  as  Trustee  for  Landlord, 
see  Judicial  Sale,  127. 

Laches  as  Bar  to  Relief,  see  Limitation 
of  Actions,  178. 

Limitation  of  Action  as  to,  see  Limita- 
tion of  Actions,  473,  474. 

Sufficiency  of  Allegations,  see  Pleading, 
564. 

Cutting  of  Timber  on  Other  Lands  bj 
Persons  Licensed  to  Cut  on  Par- 
ticular Government  Lands,  see  Pub- 
lic Lands,  50. 

38.  When  a  party  obtains  an  advantage 
by  fraud,  he  is  regarded  as  the  trustee  of 
the  party  defrauded,  and  is  compelled  to  ac- 
count.   Wheeler  v.  Sage,  1  Wall.  518, 

17:646 

Griffith  V.  Godey,  113  U.  S.  89,  5  Sup.  a. 
Rep.  383,  28:  934 

39.  A  party  who  acquires  title  to  prop- 
erty wrongfully  may  be  adjudged  a  trustee 
ex  maleficio  in  respect  tx>  that  property. 
Angle  V.  Chicago,  St.  P.  M.  &  O.  R.  Co.  151 
U.  S.  1,  14  Sup.  Ct.  Rep.  240,  38:55 

40.  When  a  party  obtains  an  advantaj^ 
by  fraud,  he  is  regarded  as  the  trustee  of 
the  party  defrauded,  and  compelled  to  ac- 
count; but,  if  the  defrauded  party  seeks  re- 
lief in  equity,  he  must  show  on  his  part 
honesty  and  fair  dealing.  Wheeler  v.  Sage. 
1  Wall.  518,  17:  646 

41.  If  one  obtains  the  title,  to  land  by 
artifice  or  concealment,  equity  will  impress* 
upon  the  land  in  his  hands  a  trust  in  favor 
of  the  party  justly  entitled  thereto,  and  will 
order  the  trust  executed  by  a  conveyance. 
Felix  V.  Patrick,  145  U.  S.  317,  12  Sup.  Ct. 
Rep.  862.  36:  719 
Cited  in   Skaggs  v.  Mann,  46  W.  Va.  223,  33 

S.  E.  110. 

42.  A  railroad  company  that  wronjrfully 
secures  a  legislative  forfeiture  of  a  lanJ 
grant  to  another  company,  and  a  new 
grant  of  the  land  to  itself,  may  be  held  a 
trustee  of  the  property  for  the  benefit  of  » 
contractor  who  had  done  work  of  construc- 
tion for  the  former  company  and  who  wa* 
deprived  of  payment  therefor  by  such  for 
feiture  of  the  grant.    Angle  ▼.  Chicago,  St. 
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P.  M.  &  0.  R.  Co.  151  U.  S.  1,  14  Sup.  Ct.  | 
Rep.  240,  •  38:  55 

Cited  iD  Angle  y.  Chicago,  St.  P.  M.  &  O.  R. 

Co.  36  C.  C.  A.  488,  94  Fed.  717 — Angle  v. 

Chicago,  P.  ft  8.  R.  Co.  95  Fed.  215. 

43.  Whenever  the  legal  title  to  property 
is  obtained  through  means  or  under  circum- 
stances which  render  it  unconscientious  for 
the  holder  of  the  legal  title  to  retain  the 
beneficial  interest,  equity  impresses  a  con- 
structive trust  on  the  property  thus  ac- 
quired, in  favor  of  the  one  who  is  truly  and 
equitably  entitled  to  the  same.  Moore  v. 
Crawford,  130  U.  S.  122,  9  Sup.  Ct.  Rep. 
447,  32: 878 
Cited    In   Mulcahey   v.    Dow,    131    Cal.    79,    63 

Pac.    158 — Michigan   Trust  Co.  v.   Probasco, 
29  Ind.  App.  121,  63  N.  E.  255. 

44.  The  failure  of  the  owner  of  premises 
to  invest  another  with  the  legal  title  in  ac- 
cordance with  a  parol  agreement  under 
which  possession  has  already  been  trans- 
ferred, and  his  transfer  of  the  legal  title  to 
a  third  party,  in  violation  of  his  agreement 
and  with  intent  to  defraud  the  promisee,  is 
such  a  wrong  as  will  entitle  the  latter  to  a 
decree  specifically  declaring  that  the  gran- 
tee holds  the  title  in  trust  for  him.  Whit- 
ney V.  Hay,  181  U.  S.  77,  21  Sup.  Ct.  Rep. 
637,  45:  758 

45.  The  Code  of  Louisiana  abolishes  ex- 
press trusts,  but  it  does  not  reach  or  affect 
that  trust  which  the  law  implies  from  the 
fraud  of  an  individual  who  has,  against  con- 
science and  right,  possessed  himself  of  an- 
other's property.  Gains  v.  Chew,  2  How. 
619,  11:402 
Cited    in    Franklin's    Succession,    7    La.    Ann. 

420. 

46.  If  fraud  shall  be  established  against 
the  executors,  and  a  notice  of  the  fraud  to 
the  purchasers  of  the  property,  though  the 
sales  have  the  forms  of  law,  they  hold  the 
property  in  trust.  Gaines  v.  Chew,  2  How. 
619,  11:402 
Cited  In  Flanders  v.  Thompson,  3  Woods,  11, 

Fed.  Cas.  No.  4,853 — Manning  v.  Hayden, 
5  Sawy.  378,  Fed.  Cas.  No.  9,043. 

47.  Where  directors  procured  a  mortgage 
to  be  foreclosed  for  a  much  larger  sum  than 
was  actually  due,  by  fraudulent  combina- 
tion with  the  purchaser,  the  latter  is  liable 
as  trustee  to  creditors  for  the  value  of  the 
property  he  purchased  on  the  sale  of  the 
road,  after  deducting  the  amount  due  him  at 
the  day  of  the  sale,  and  must  also  be  charged 
with  interest  on  the  balance.  Drury  v.  Mil- 
waukee &  S.  R.  Co.  (Drury  v.  Cross)  7 
Wall.  299,  19:40 
Cited    in    Twin-Lick    Oil    Co.    v.    Marbury,    91 

U.  S.  589,  23  L.  ed.  330— Sldell  v.  Missouri 
P.  R.  Co.  24  C.  C.  A.  219,  51  U.  S.  App.  1, 
78  Fed.  726 — Gay  v.  Brlerflold  Coal  &  I. 
Co.  94  Ala.  313,  16  L.R.A.  568.  33  Am.  St. 
Bep.  122,  11  So.  353 — Clark  v.  Krause,  2 
Mackey,  574 — Smith  v.  Selz,  114  Ind.  234, 
16  N.  E.  524 — Bruner  v.  Brown,  139  Ind. 
604,  38  N.  E.  318— First  Nat.  Bank  v.  Ride- 
nour,  46  Kan.  722,  26  Am.  St.  Rep.  167, 
27  Pac.  150 — Williams  v.  Jackson  County, 
23  Mo.  App.  148 — Lamb  v.  Laughlin,  25  W. 
Va.  310. 


AS,  Where  a  person  has  received  a  convey- 
ance of  land,  and  conveys  the  same  to  an- 
other with  covenant  of  warranty,  and  sub- 
sequently induces  his  grantors  to  convey 
the  same  lands  to  his  wife,  on  the  destruc- 
tion or  loss  of  his  own  deed,  for  the  avowed 
purpose  of  avoiding  the  deed  he  had  given 
to  such  other  person,  the  wife,  being  fully 
advised  of  the  purpose  and  paying  no  con- 
sideration for  the  conveyance,  is  to  be  treat- 
ed as  a  party  to  the  fraud  and  held  as  trus- 
tee ew  maleficio;  and  she  may  be  compelled 
to  convey  to  her  husband's  grantee.  Moore 
V.  Crawford,  130  U.  S.  122,  9  Sup.  Ct.  Rep. 
447,  32:  878 

Cited  In  Jones  v.  Van  Doren,  130  U.  8.  691,  32 

L.  ed.  1079,  9  Sup.  Ct.  Rep.  685. 

49.  A  chancellor  will  not  be  astute  to 
charge  a  constructive  trust  upon  one  who 
has  acted  honestly  and  paid  a  full  and  fair 
consideration  without  notice  or  knowledge. 
Wilson  V.  Wall,  6  Wall.  83,  18:  727 
Cited  In  Williams  v.  Jackson,   107  U.   S.   484, 

27  L.  ed.  531,  2  Sup.  Ct.  Rep.  814— Hardy  v. 
Harbin,  1  Sawy.  202,  Fed.  Cas.  No.  6,059 — 
Richmond  R.  &  Electric  Co.  v.  Dick,  3  C.  C. 
A.  151,  8  U.  S.  App.  99,  52  Fed.  381— 
Empire  State  Nail  Co.  v.  Faulkner,  55  Fed. 
823— Trinidad  v.  Milwaukee  &  T.  Smelting 
&  Ref.  Co.  11  C.  C.  A.  484,  27  U.  S.  App. 
469,  63  Fed.  888 — United  States  v.  Detroit 
Timber  &  Lumber  Co.  67  C.  C.  A.  8,  181 
Fed.  675 — Watson  v.  Sutro,  86  Cal.  523, 
24  Pac.  172— Plckford  v.  Peebles,  7  S.  D. 
178,  63  N.  W.  779— Hayward  v.  Mayse,  1 
App.  D.  C.  138 — Havig-horst  v.  Bowen,  214 
HI.  98,  73  N.  E.  402 — Martin  Browne  Co.  v. 
Morris.  1  Ind.  Terr.  520,  42  S.  W.  423— 
Van  Slyck  v.  Skinner,  41  Mich.  190,  1  N. 
W.  971 — Streitz  v.  Hartman,  26  Neb.  48, 
41  N.  W.  804 — Campbell  v.  Fetterman,  20 
W.  Va.  414 — West  Virginia  Transp.  Co.  v. 
Ohio  River  Pipe  Line  Co.  22  W.  Va.  613, 
46  Am.  Rep.  527 — Connell  v.  Council,  82 
W.  Va.  328,  9  S.  E.  252. 

50.  When  a  purchaser  has  not  actual 
notice  of  facts  which  would  create  a  con- 
structive trust,  he  ought  not  to  be  treated 
as  if  he  had  notice,  unless  the  circumstances 
are  such  as  enable  the  court  to  say,  not  only 
that  he  might  have  acquired,  but  also  that 
he  ought  to  have  acquired  it,  but  for  his 
gross  negligence.  Wilson  v.  Wall,  6  Wall. 
83,  18:  727 
Cited  In  Stanley  v.  Schwalby,  162  U.  S.  276, 

40  L.  cd.  967,  16  Sup.  Ct.  Rep.  754. 

51.  A  grantee  under  a  void  deed  does  not, 
in  the  absence  of  any  immoral  act  on  his 
part,  become  a  trustee.  Jackson  ex  dem. 
Bradstreet  v.  Huntington,  5  Pet.  402,  8:  170 

52.  The  violation  of  a  partner's  undertak- 
ing to  give  to  the  firm  or  his  associ^ates  the 
opportunity  or  option  to  engage  in  any  par- 
ticular transaction  not  within  the  scope  of 
the  firm's  business  does  not  entitle  the 
copartners  to  convert  him  into  a  construc- 
tive trustee  in  respect  to  the  profits  realized 
by  him  therefrom.  Latta  v.  Kilboum,  150 
U.  S.  524,  14  Sup.  Ct.  Rep.  201,      37:  1169 

53.  A  court  of  equity  will  not  give  relief 
by  charging  the  executor  of  a  will,  or  a  leg- 
atee, or  a  devisee  of  real  estate,  with  a  trust 
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in  favor  of  a  third  person  alleged  to  be  de- 
frauded by  a  forged  or  fraudulent  will, 
which  was  duly  proved  in  a  probate  court 
with  jurisdiction  to  establish  or  deny  the 
probate,  where  there  was  no  fraud  in  con- 
cealing the'  death  of  the  testator,  or  sup- 
pression of  notices  of  the  proceedings,  mere- 
ly because  the  complainant  lived  at  a  dis- 
tance and  did  not  learn  of  the  death  until 
the  period  of  questioning  the  will  in  the 
probate  court  had  expired.  Kieley  v.  Mc- 
Glynn    (Broderick's  Will)    21  Wall.  503, 

22:  599 

53a.  If  an  agent  locates  land  for  him- 
self which  he  ought  to  locate  for  his  princi- 
pal, he  is  in  equity  a  trustee  for  his  prin- 
cipal. Felix  V.  Patrick,  145  U.  S.  317,  12 
Sup.  Ct.  Rep.  862,  36:  719 

Massie  v.  Watts,  6  Cranch,  148,  3:  181 

Cited  In  Irvine  v.  Marshall,  20  How.  565,  15 
L.  ed.  998— Felix  ▼.  Patrick,  145  U.  S. 
327,  36  L.  ed.  724,  12  Sup.  Ct.  Rep.  862— 
Chaffln  V.  Hull,  49  F.ed.  528 — Rose  v.  Hay- 
den,  35  Kan.  109 — Columbus  Co.  v.  Hurford, 
1  Neb.  160 — Skerrett  v.  First  Presby.  See. 
41  Ohio  St.  630. 

54.  A  purchase  of  trust  property  by  the 
trustee,  either  directly  or  indirectly,  is  a 
fraud  upon  the  grantor,  and  raises  a  result- 
ing trust  in  his  favor.  Prevost  v.  Gratz,  6 
Wheat.  481,  5:  311 

Cited  In  Michoud  v.  Qirod,  4  How.  655,  11 
L.  ed.  1009 — Arnold  v.  Cord,  16  Ind.  178 — 
MacGregor  v.  Gardner,  14  Iowa,  337 — 
Sypher  v.  McHenry,  18  Iowa,  239 — Coffee 
V.  Ruffln,  4  Coldw.  512 — Lamar  v.  Hale,  79 
Va.  158 — Feamster  v.  Feamster,  35  W.  Va. 
11,  18  8.  B.  68. 

54a.  A  purchaser  in  his  own  name  at  a 
sale  for  taxes,  of  property  intrusted  to  him 
under  an  agreement  with  his  principal  to  re- 
deem and  pay  future  taxes  thereon,  for  a 
recompense  to  be  received  from  possible 
sales,  holds  such  property  in  trust  for  the 
benefit  of  his  principal,  at  the  latter's  op- 
tion, on  repayment  of  the  sum  advanced  by 
him.     Rothwell  v.  Dewees,  2  Black,  613, 

17:  309 
Cited  In  Williams  v.  Morris,  95  U.  8.  455, 
24  L.  ed.  361 — ^The  Gulf  Stream,  58  Fed. 
606 — Lehman  v.  Lewis,  62  Ala.  133 — Clem- 
ents V.  Gates,  49  Ark.  246,  4  8.  W.  776 — 
Jenkins  v.  Frlnk,  30  Cal.  594,  89  Am.  Dec. 
134— Hodgson  v.  Fowler,  24  Colo.  283,  50 
Pac.  1034 — ^Ward  v.  Splvey,  18  Fla.  866 
Rose  V.  Hayden,  35  Kan.  110,  57  Am.  Rep. 
146,  10  Pac.  554— Oppenhelmer  v.  Levi,  96 
Md^  306,  60  L.R.A.  732,  54  Atl.  74^ 
Crawford  v.  O'Connell,  39  Or.  160,  64  Pac 
656. 

/  54b.  Where  an  agent  who  has  been  em- 
ployed to  protect  the  title  to  a  tract  of  land 
for  his  principal  discovers  a  defect  in  the 
title  to  the  land  and  takes  advantage  of  it 
to  acquire  a  title  for  himself,  he  will  be  con- 
sidered a  trustee  holding  for  his  principal. 
Ringo  v.  Binns,  10  Pet.  269,  9:  420 

Ctted  In  Michoud  v.  Glrod,  4  How.  555,  11  L. 
cd.  1099 — Wilson  v.  Jordan.  3  Woodis,  648, 
Fed.  Cas.  No.  17,814 — Cleveland  Ins.  Co.  v. 
Reed.  1  Bl88.  193,  Fed.  Cas.  No.  2,889 — 
Grand  Rapids  Safety  Deposit  Co.  v.  Cincin- 
nati Safe  &  Lock  Co.  45  Fed.  671 — Chaffln  v. 
Hull,  49  Fed.  528 — Williamson  v.  Krohn,  18 


C.  C.  A.  G72,  81  U.  8.  App.  825,  06  Fed. 
669 — ^Trice  v.  Comstock,  61  L.R.A.  179,  57 
C.  C.  A.  649,  121  Fed.  623 — ^Rogers  ▼. 
Lockett,  28  Ark.  292 — Hardenbergh  v.  Bacon, 
33  Cal.  377 — Fisher  v.  Seymour,  23  Colo. 
551,  49  Pac  30 — Church  v.  Sterling,  I« 
Conn.  40(1 — Caldwell  v.  Sigoamey,  19  Coon. 
62— Phillips  V.  Blair,  88  Iowa,  653— Blen- 
vena's  Succession,  106  La.  598,  31  So.  193 
— ^McClendon  v.  Bradford,  42  La.  Ann.  162, 
7  So.  78 — Hardwlck  v.  Jones,  65  Mo.  58 
— Stettnische  v.  Lamb,  18  Neb.  627,  M 
N.  W.  a74 — McCormick  T.  Ocean  City  Asso. 
45  N.  J.  Bq.  564.  18  AU.  112— Dutton  t. 
Winner,  52  N.  Y.  319— Brown  v.  Post,  1 
Hun,  303 — Pegram  y.  Charlotte,  C.  ft  A.  B. 
Co.  84  N.  C.  702,  87  Am.  Rep.  639— Coffee 
V.  Ruffln,  4  Coldw.  512. 

54c.  A  purchase  of  an  outstanding  title  or 
interest  in  property,  by  a  person  sustaining 
the  relation  of  agent  to  others  interested  in 
the  same  property,  will,  at  the  option  of  the 
latter,  inure  to  their  benefit.  Ringo  v. 
Binns,  10  Pet.  269,  9:420 

Cited  in  Fuller  v.  Montague,  8  C  C.  A.  108, 
16  U.  S.  App.  391,  59  Fed.  219 — WilliamMn 
V.  Krohn,  13  C.  C.  A.  672,  31  U.  S.  Appi 
325,  66  Fed.  659 — Garinger  v.  Palmer,  61 
C.  C.  A.  445,  126  Fed.  916— Wells  v.  Fran- 
cis, 7  Colo.  421,  4  Pac.  49 — Blake  r.  Buffalo 
Creek  R.  Co.  56  N.  Y.  491. 

55.  Where  a  party  acquired  by  fraud  a 
legal  title  to  property  to  which  another  has 
the  better  right,  equity  will  compel  the 
holder  of  the  legal  title  to  transfer  it  to 
the  party  who  was  justly  entitled  thereto. 
White  T.  Cannon,  6  Wall.  443,  18:  923 

56.  A  party  acquiring  legal  title,  with 
notice  of  a  prior  equity,  becomes  a  trustee 
for  the  holder  of  the  latter  to  the  extent  of 
the  equity.    Wilson  v.  Mason,  1  Cranch,  45, 

2:29 
Cited  in  Boone  v.  Chiles,  10  Pet.  212,  9  L.  ed. 
400 — Dunlap  v.  Stetson,  4  Mason,  376,  Fed. 
Cas.  No.  4,164— Miller  v.  Aldrich,  31  Mich. 
420 — Perkins  v.  Swank,  43  Miss.  358— Bate 
V.  Pollock,  55  Miss.  314 — Walsh  ▼.  Stelle,  2 
Pars.  Sel.  Bq.  Cas.  21 — Walsh  v.  Stllle,  1 
Chester  Co.  Rep.  428. 

57.  Where  one  party  has  acquired  the 
legal  title  to  property  to  which  another  has 
the  better  right,  a  court  of  equity  will  con- 
vert him  into  a  trustee  of  the  true  owner, 
and  compel  him  to  convey  the  legal  title. 
Stark  ▼.  Starr,  6  Wall.  402,  18:  925 
Monroe  Cattle  Co.  v.  Becker,  147  U.  S.  47. 

13  Sup.  Ct.  Rep.  217,  37: 72 

Cited  in  Meader  v.  Norton,.  11  Wall.  458,  20 
L.  ed.  188 — Johnson  v.  Towsley,  13  Wall. 
84,  20  L.  ed.  487 — Gibson  v.  Chouteau.  IS 
Wall.  102.  20  L.  ed.  537 — Cornelius  v.  Ke^ 
sel,  128  U.  S.  461,  32  L.  ed.  483,  9  Sup. 
Ct.  Rep.  122— Felix  v.  Patrick,  145  U.  S. 
327,  86  Ij.  ed.  725,  12  Sup.  Ct.  Rep.  862— 
Monroe  Cattle  Co.  v.  Becker,  147  U.  8.  57. 
37  L.  ed.  77,  13  Sup.  Ct.  Rep.  217— Bernler 
V.  Bemier.  147  U.  S.  247,  37  L.  ed.  155.  13 
Sup.  Ct.  Rep.  244 — ^Turnor  v.  Sawyer.  i:»0 
U.  S.  686,  37  L.  ed.  1191,  14  Sop.  Ct  Htp. 
102— Re  Emblen,  161  U.  8.  57.  40  L.  «d. 
616.  16  Sup.  Ct.  Rep.  487— Pontlac  Knit 
Boot  Co.  V.  Merino  Shoe  Co.  81  Fed.  289— 
Hartman  v.  Warren,  22  C.  C.  A.  37,  40  U.  8. 
App.  245,  76  Fed.  163— Alta  Min.  ft  Smelt- 
ing Co.  V.  Benson  MIn.  ft  Smelting  Co.  2 
Aria.  371,  16  Pac.  565 — Plummer  v.  Brovs. 
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70  Cal.  546,  12  Pac.  464 — Crosby  v.  Clark, 
132  Cal.  7,  63  Pac.  1022 — Lee  t.  Justice 
Mln.  Co.  2  Colo.  App.  124,  29  Pac.  1020 — 
Winona  &  St.  P.  B.  Co.  v.  St.  Paul  &  S.  C. 
B.  Co.  26  Minn.  182,  2  N.  W.  480^Wid(ll- 
combe  v.  Childers,  84  Mo.  396 — Rose  y. 
Richmond  Mln.  Co.  17  NeT.  69,  27  Pac.  1106 
— Skaggs  y.  Mann,  46  W.  Va.  223,  32  S.  B. 
110. 

58.  Where  a  purchaser  of  land  buys  in  a 
better  title  from  a  third  person,  equity 
treats  him  as  a  trustee  for  the  vendor  as  to 
such  title,  and  he  is  entitled,  as  against  his 
vendor,  only  to  the  amount  of  money  paid 
for  the  better  title.  Galloway  v.  Finley, 
12  Pet.  264,  9:  1079 

59.  Where  one  who  has  an  inceptive  title 
to  land  makes  a  contract  with  another  that 
the  latter  shall  occupy  and  improve  it  so 
that  the  title  can  be  perfected,  the  land  to 
be  divided,  the  latter's  acquiring  an  adverse 
title  inures  to  their  joint  benefit.  Upon  con- 
firmation of  title  in  the  occupant,  he  becomes 
trustee  for  the  party  from  whom  he  derived 
possession,  to  the  extent  of  his  interest. 
Hallett  V.  Collins,  10  How.  174,  13:  376 

60.  The  statute  of  frauds  is  not  violated 
by  a  decree  declaring  a  trust  in  land  con- 
veyed in  violation  of  an  oral  contract  un- 
der which,  in  consideration  of  the  support 
of  the  grantor  and  his  wife  for  life,  the 
title  should  be  conveyed,  by  will  or  other- 
wise, to  the  promisee,  and  which  has  been 
partially  performed  by  delivery  of  posses- 
sion of  the  premises  on  the  one  hand,  and 
on  the  other  by  furnishing  support  to  the 
owners  according  to  the  contract,  since  the 
relief  rests,  not  upon  the  parol  contract, 
but  upon  the  equities  arising  out  of  the 
subsequent  acts  and  conduct  of  the  prom- 
isor. Whitney  v.  Hay,  181  U.  S.  77,  21 
Sup.  Ct.  Rep.  537,  45:  758 
Cited    In    Jones    v.    Patrick,    140    Fed.    408 — 

General  Klectrlc  Co.  v.  Westlnghouse  Elec- 
tric ft  Mfg.  Co.  144  Fed.  471 — Coveney  v. 
Conlin,  20  App.  D.  C.  328. 

—  Editorial  notes. 

Ew  maleficio,  when  the  relation  arises. 

38:55 

[Impressing  share  of  heir,  devisee,  or 
legatee  with  constructive  trust  because  of 
his  fraud  in  frustrating  decedent's  inten- 
tion to  give  the  property  to  a  third  person. 
8  L.R.A.(N.S.)   628.] 

Resulting  trusts. 

Liability  to  Action  for  Money  had  and 
Received  for  Balance  Remaining, 
see  Assumpsit,  35. 

General  Jurisdiction  of  Equity,  see 
Equity,  156. 

Presumption  of,  see  Evidence,  618. 

Parol  Evid^nce  to  Establish,  see  Evi- 
dence, 1568,  1671. 

Rebuttal  of  Presumption  as  to,  see  Evi- 
dence, 2175. 

Sufficiency  of  Evidence  to  Establish,  see 
Evidence,  2398. 

Laches  as  Bar  to  Relief,  see  Limitation 
of  Actions,  180,  181. 

Limitation  of  Action  as  to,  see  Limi- 
tation of  Actions,  475. 


In  Favor  of  Mortgagor  after  Payment 
of  Mortgage  or  Discharge. of  Debt, 
see  Mortgage,  131,  133. 

Joinder  of  Defendants  in  Action  to  En- 
force, see  Parties,  281. 

Applicability  of  Rule  Against  Perpe- 
tuities to,  see  Perpetuities,  3. 

Amendment  of  Bill  to  Establish,  see 
Pleading,  213. 

See  also  supra,  54;  infra,  237. 

61.  Where  the  purchase  money  is  all  paid 
by  one,  and  the  property  is  conveyed  lo  an- 
other, there  is  a  resulting  trust  in  favor  of 
the  party  paying.  Olcott  v.  Bynum,  17 
Wall.  44,  21 :  570 
Cited  In  Ducle  v.  Ford,  138  U.  S.  592,  34  L. 

ed.  1095.  11  Sup.  Ct.  Rep.  41 T — Re  Wood,  & 
Fed.  446 — Wade  v.  Sewell,  b6  Fed.  130 — 
Levi  v.  Evans,  6  C.  C.  A.  506,  18  U.  8.  App. 
293,  57  Fed.  683 — Farmers  ft  T.  Bank  v. 
Kimball  Mill  Co.  1  S.  D.  TflH,  36  Am.  St 
Rep.  739,  47  N.  W.  402— Lo(>ton  v.  Sterrett, 
23  Fla.  574,  2  So.  837— Hughes  v.  White, 
117  Ind.  474,  20  N.  E.  167— Bourke  v. 
Callanan,  160  Mass.  196,  35  N.  E.  460 — 
Outhrle  v.  Tullock,  5  Wash.  285,  31  Pac. 
871 — Bowen  v.  Hughes,  5  Wash.  447,  32 
Pac.  98. 

62.  A  resulting  trust  to  one  who  pays  the 
consideration  for  an  estate  ,to  which  title  is 
taken  in  the  name  of  another,  must  arise  at 
the  time  the  purchase  is  made,  and  the  whole 
CQnsideration  must  be  paid  or  secured  at 
the  time  of  or  prior  to  such  purchase. 
Ducie  v.  Ford,  138  U.  S.  587,  11  Sup.  Ct. 
Rep.  417,  34:  1091 
died  in  St.  Louis  Mln.  &  Mill.  Co.  v.  Montana 

Mln.  Co.  171  U.  S.  656,  48  L.  ed.  822,  19 
Sop.  Ct.  Rep.  61 — McKlnnon  v.  McKlnnon, 
46  Fed.  720 — McBlroy  v.  Swope,  47  Fed.  386 — 
Walcott  V.  Watson,  53  Fed.  435 — Re  Rlcker. 
14  Mont.   179,  29   L.R.A.  652,  35  Pac.   960. 

63.  A  contract  by  which  one  was  to  pur- 
chase lands  for  another,  and  to  receive  for 
his  compensation  one  half  of  the  profits  on 
the  sales  of  the  lands,  gives  him  an  equita- 
ble interest  in  the  lands.  Such  lands  having 
been  conveyed  to  the  one  for  whom  they  were 
purchased,  he  took  the  title  in  trust  to  sell 
the  same  and  pay  over  to  the  one  purchasing 
one  half  the  profits,  the  trust  following  the 
land,  and,  upon  sale,  the  proceeds  of  the 
land.     Seymour  v.  Freer,  8  Wall.  202, 

19:  306 

63a.  Where  an  agent  purchases  exclusive- 
ly on  the  credit  of  his  principal,  or  makes 
an  absolute  appropriation  of  the  property 
for  his  principal,  the  property  vests  in  the 
principal  immediately  on  the  purchase.  The 
St.  Joze  Indiano,  1  Wheat.  208,  4:  73 

Cited  in  Treadwell  v.  Anglo  American  Pack- 
ing Co.  13  Fed.  24— The  Suliote,  23  Fed. 
924 — Berwlnd  v.  Schultz,  26  Fed.  919 — The 
Sally  Magee,  Blatchf.  Prise  Cas.  386,  Fed. 
Cas.  No.  12,200 — Jones  v.  Brewer,  79  Ala. 
549. 

64.  A  resulting  trust  arises  for  the  benefit 
of  a  person  who  furnished  the  purchase  mon- 
ey for  public  lands  of  the  United  States, 
where  the  certificate  of  purchase  was,  with 
his  consent,  issued  in  the  name  of  his  agent, 
although  the  territory  in  which  the  land  lies 
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has  abolished  resulting  trusts  except  for 
the  benefit  of  creditors,  or  when  the  title 
was  taken  without  the  knowledge  and  con- 
sent of  the  principal.  Irvine  v.  Marshall, 
20  How.  558,  15:  994 

Cited  in  Felix  v.  Patrick,  145  U.  S.  827,  30 
L.  ed.  725,  12  Sup.  Ct.  Rep.  862. 

65.  The  doctrine  of  implied  and  result- 
ing trusts  applies  to  a  purchase  of  land 
conveyed  to  a  wife  but  paid  for  by  the  hus- 
band, although  there  is  a  presumption  that 
it  was  intended  as  an  advancement  for  her, 
but  this  is  subject  to  disproof  of  an  agree- 
ment to  the  contrary.  Smithsonian  Institu- 
tion V.  Meech,  169  U.  S.  398,  18  Sup.  Ct. 
Rep.  396,  42:  793 
died  in  Dorsey  v.  Manning,  15  App.  D.  C.  303 

— Burkhardt   v.   Burkhardt,    107   Iowa,   375, 
77  N.  W.  1060. 

66.  Where  a  husband  purchases  property 
as  agent  of  his  wife  and  with  her  money,  un- 
der an  agreement  between  them  that  the 
property  is  to  be  deeded  to  her,  and  then 
without  knowledge  causes  the  same  to  be 
deeded  to  himself,  he  holds  the  property  in 
trust  for  her.  Garner  v.  Second  Nat.  Bank, 
151   U.   S.   420,   14  Sup.   Ct.  Rep.   390, 

38:  218 
Cited  In  Skaggs  y.  Mann,  46  W.  Va.  223,  32 
S.   E.    110. 

67.  No  presumption  that  a  personal  bene- 
fit was  intended  to  the  party  advancing  the 
funds  for  a  purchase  in  the  name  of  another 
can  arise,  where  an  obligation  exists  on  his 
part,  legal  or  moral,  to  provide  for  the 
grantee, — as  a  husband  for  his  wife;  and 
there  is  no  resulting  trust  to  the  husband  in 
lands  purchased  by  the  wife  with  funds 
which  she  had  at  marriage,  although  legally 
the  property  of  her  husband.  Jackson  y. 
Jackson,  91  U.  S.  122,  23:  258 

68.  A  widow,  by  accepting  provisions  in 
her  husband's  will  in  satisfaction  of  dower, 
does  not  waive  her  right  to  establish  a 
trust  in  property  bought  by  him  with  her 
funds.  Walker  v.  Seal  (Walker  v.  Walker) 
9  Wall.  743,  19:  814 

69.  Where  the  cashier  of  a  bank  used 
money  of  the  bank  to  purchase  real  estate, 
the  title  to  which  was  tiBtken  to  his  wife,  the 
real  estate  will  be  decred  to  be  sold,  at 
the  suit  of  the  bank,  to  repay  the  money. 
Mann  ▼.  Rock  Island  Bank,  11  W^all.  650, 

20:  188 

70.  Where  one  furnishes  only  a  part  of  the 
amount  paid,  no  trust  arises  unless  his  part 
is  some  definite  portion  of  the  whole,  and  is 
paid  for  some  aliquot  part  of  the  property, 
as  a  fourth,  a  third,  or  a  moiety.  Olcott  v. 
Bynum,  17  Wall.  44,  21 :  570 
Distinguished  In  Voorhees  v.  B  Ian  ton,  83  Fed. 

230. 

Cited  in  Olcott  v.  Rice,  16  C.  C.  A.  191,  30 
U.  S.  App.  461,  69  Fed.  203 — Voortiels  ▼. 
Blanton,  32  C.  C.  A.  388,  61  U.  S.  App. 
562,  80  Fed.  889 — Woodslde  v.  Hewel,  100 
Cal.  486,  42  Pac.  152— Murphy  v.  Clayton, 
113  Cal.  157,  45  Pac.  267 — Farmers  &  T. 
Bank  v.  Kimball  Mill.  Co.  1  S.  D.  394,  36 
Am.   St.  Rep.   739,   74  N.  W.   402 — Graham 


V.  Selbte,  8  S.  D.  612,  67  N.  W.  SSI- 
Wood  V.  Grayson,  22  App.  D.  C.  44!^ 
Lewis  V.  Lewis,  3  Idaho,  649,  33  Pac.  38— 
Reed  v.  Reed,  135  III.  487.  25  N.  E.  1095— 
Culp  v.  Price,  107  Iowa.  189.  77  N.  W.  848 
— Barger  v.  Barger,  30  Or.  276.  47  Pac,  702 
— O'Donnell  v.  White.  18  R.  I.  660.  29  AU. 
760 — Ex  parte  Trenholm.  19  S.  C.  135— 
Thum  V.  Wolstenholme,  21  Utah,  405,  61 
Pac.  537. 

71.  A  trust  for  a  part  of  the  property 
must  arise,  if  at  all,  at  the  time  the  pur- 
chase is  made.  The  funds  must  then  be  ad- 
vanced and  invested.  It  cannot  be  created 
by  after-advances  or  funds  subsequently 
furnished.    Olcott  v.  Bvnum,  17    Wall.  44. 

21 :  570 

72.  A  resulting  trust,  where  proper^ 
conveyed  to  one  person  is  paid  for  by  an- 
other, is  not  destroyed  by  an  express  agrree- 
ment  to  the  same  effect.  Smithsonian  Insti- 
tution V.  Meech,  169  U.  S.  398,  18  Sup.  Ct 
Rep.  396,  42:793 
Cited  in  Re  Davis.  112  Fed.  132— Re  Peabo4y, 

55  C.   C.  A.  364.   118   Fed.   270. 

73.  A  resulting  trust  to  the  grantor  and 
his  heirs,  whether  the  conveyance  is  by  way 
of  gift  or  for  valuable  consideration,  arises 
on  the  extinction  of  the  use  for  which  only 
a  conveyance  is  made  in  trust.  Hopkins  t. 
Grimshaw,  165  U.  S.  342,  17  Sup.  Ct  Rep. 
401,  41:739 
Cited  in  Long  v.  Moore,  19  Tex.  Civ.  Appw  36S, 

48  S.   W.  43. 

74.  One  seeking  to  establish  a  resulting 
trust  in  real  property  is  entitled  to  the 
legal  title,  and  not  merely  to  a  decree  for 
an  accounting,  where  the  evidence  shows 
that  his  money  alone  has  been  paid  for  such 
premises,  and  that,  while  such  money  was 
used  in  the  purchase  with  his  assent,  be 
was  unaware  that  this  title  was  taken  in  his 
agent's  name.  Brainard  v.  Buck,  184  U. 
S.  99,  22  Sup.  Ct  Rep.  458,  46:  449 

75.  Under  a  will  in  which  the  testAtor 
provides  that  "in  case  of  having  no  children, 
I  then  leave  and  bequeath  all  my  real  estate, 
at  the  death  of  my  wife,  to  William  King, 
on  condition  of  his  marrying  a  daughter  of 
William  Trigg,  in  trust  for  their  oldest  son," 
the  devisee  takes  a  resulting  trust  for  the 
heirs  at  law  of  the  testator,  where  the  latter 
died  without  issue,  and  William  Trigg  never 
had  a  daughter.  King  v.  Mitchell,  8  Pet 
326,  8: 962 
Cited  in  Vint  v.  King,  2  Am.  L.  Reg.  717,  Fed. 

Cas.  No.  16,950— Jenkins  v.  Merritt,  17  Fla. 
322. 

76.  The  adoption  bv  the  members  of  a 
communistic  society  of  a  plan  by  which  all 
property  contributed  to  the  use  and  benefit 
of  the  community  was  to  be  "joint  and  in- 
divisible stock,"  and  all  contributions  were 
to  be  irrevocable,  was  not  the  creation  by 
the  members  of  a  trust  in  the  property  for 
the  benefit  of  the  society,  as  such,  which,  on 
the  doctrine  of  resulting  trusts,  conferred 
on  the  descendants  of  members  who  con- 
tributed no  property  to  the  society  any  such 
proprietary    right   or   interest  as  entitled 
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them  on  the  dissolution  of  the  society  to 
ihare  in  its  property  or  assets,  or  to  have  an 
accounting.  Schwartz  v.  Duss,  187  U.  S.  8, 
23  Sup.  Ct.  Rep.  4,  47:  53 

Cited   In    Dade    Coal    Co.   y.    Penitentiary    Co. 
No.  2,  119  Ga.  830,  47  8.  E.  338. 

77.  A  purchase  by  the  three  largest  stock- 
holders of  a  corporation,  not  shown  to  have 
any  authority  to  purchase  on  its  account,  is 
not  shown  to  be  for  the  corporation  because 
the  property  might  be  necessary  to  the  com- 
plete success  of  the  company  and  to  pur- 
chasers had  great  expectations  of  indirect 
benefit  to  their  investments  in  the  corpora- 
tion from  such  purchase.  Loring  v.  Palm- 
er, 118  U.  S.  321,  6  Sup.  Ct.  Rep.  1073, 

30:  211 

78.  The  holders  of  bonds  issued  in  excess 
of  the  constitutional  limit,  and  agents  of 
the  city,  are  particeps  criminis  in  the  act  of 
violating  the  constitutional  prohibition; 
and  equity  will  no  more  raise  a  resulting 
trust  in  favor  of  the  holders  than  the  law 
will  raise  an  implied  assumpsit  for  money 
had  and  received.  Litchfield  v.  Ballou,  114 
U.  S.  190,  5  Sup.  Ct.  Rep.  820,  29:  132 
Cited  in  O'Brien  v.  Wheclock,  37  C.  C.  A.  335, 

95  Fed.  909 — People  ex  rel.  Seeley  v.  May, 
9  Colo.  99,  10  Pac.  641 — Goose  River  Bank 
V.  Willow  Lake  School  Twp.  1  N.  D.  29,  26 
Am.  St.  Rep.  605,  44  N.  W.  1002 — Anderson 
V.  Orient  F.  Ins.  Co.  88  Iowa,  592,  55  N.  W. 
348 — Davis  v.  County  Court,  38  W.  Va.  108, 
18  S.  E.  373. 


•  Editorial  notes. 

Resulting  trusts. 


5:  651;  34:  1091 


e.  Termination;  Beleaae;  Discharge. 

Of  Charitable  Trust,  see  Charities,  105-107. 

Presumptions  and  Burden  of  Proof,  see  Evi- 
dence, 619-621,  739-741. 

Running  of  Limitation  after  Termination, 
see  Limitation  of  Actions,  361. 

See  also  supra,  73;  infra,  94. 

79.  Whatever  the  language  by  which  the 
trust  estate  is  vested  in  the  trustee,  its  na- 
ture and  duration  are  governed  by  the  re- 
quirements of  the  trust.  Young  v.  Bradley, 
101  U.  S.  782,  25:  1044 

80.  The  language  used  in  creating  the  es- 
tate of  a  trustee  will  be  limited  and  re- 
strained to  the  purposes  of  its  creation;  and 
when  they  are  satisfied,  the  estate  of  the 
trustee  ceases  to  exist,  and  his  title  becomes 
extinct,  and  he  can  thereafter  convev  none. 
Young  V.  Bradley,  101  U.  S.  782,  25:  1044 
Doe  ex  dem.  Poor  v.  Considine,  6  Wall.  458, 

18:  869 
Cited  in  Young  v.  Bradley,  101  U.  S.  788,  25 
L.  ed.  1045— Potter  v.  Couch,  141  U.  S.  300, 
35  L.  ed.  729,  11  Sup.  Ct.  Rep.  1005 — Har- 
mon V.  Smith,  38  Fed.  485 — Chaffln  v.  Hull, 
.  49  Fed.  526 — Young  v.  Mahoning  County 
53  Fed.  899 — Alger  v.  Anderson,  78  Fed. 
733 — ^Morffen  v.  San  Francisco  &  S.  R.  R. 
Co.  107  Cal.  595,  40  Pac.  810— Re  Fair, 
1S*2  Cal.  573,  84  Am.  St.  Rep.  70,  60  Pac. 
442 — ^Eakle  v.  Ingram,  142  Cal.  16,  100  Am. 
St.  Rep.  99,  75  Pac.  566 — Dengel  v.  Brown, 
1   App.    D.   C.   428 — Frey   v.    Allen,   9   App. 


D.  C.  403 — Wilkes  v.  Wilkes.  18  App.  D.  C. 
96 — Haw  T.  Brown,  1  MacArth.  196 — Miller 
V.  Fleming,  7  Mackey,  145 — Long  v.  Long, 
62  Md.  65 — A  bell  ▼.  Abell,  75  Md.  69.  25 
Atl.  389— Lee  v.  O'Donnell,  95  Md.  546.  52 
Atl.  979 — Graham  v.  Whitridge,  99  Md.  290, 
66  L.R.A.  420,  58  Atl.  36— Brlllhart  v.  Mlsb, 
99  Md.  458,  58  Atl.  28— Edgeriy  v.  Barker, 
66  N.  H.  451,  28  L.R.A.  331,  31  Atl.  900— 
Daly  v.  Berusteln,  6  N.  M.  396,  28  Pac. 
764 — Kenyon's  Petition,  17  R.  I,  158,  20 
Atl.  294— Angle  v.  Marshall,  55  W.  Va.  680, 

47  8.   E.  882. 

81.  A  trust  in  a  conveyance  to  trustees 
of  an  unincorporated  society  for  a  burial 
ground  "and  for  no  other  purpose  what- 
ever'' ends,  at  the  latest,  when  the  land 
ceases  to  be  used  as  a  burial  ground  and 
the  society  is  dissolved.  Hopkins  v.  Grim- 
Shaw,  165  U.  S.  342,  17  Sup.  Ct.  Rep.  401, 

41:739 
Cited  in  Hopkins  v.  Grimshaw,  17  App.  D.  C. 

5 — Packard  v.  Old  Colony  R.  Co.  168  Mass. 

99,  46  N.  E.  433. 

82-83.  A  city  which  has  purcliased  with 
drainage  warrants  a  plant  to  perfect  its 
drainage  system,  under  an  agreement  to  col- 
lect the  drainage  assessments  and  apply 
the  fund  to  payment  of  the  warrants,  does 
not  cease  to  be  a  trustee  with  respect  to 
the  assessments  against  its  own  property, 
because  they  are  reduced  to  judgments. 
New  Orleans  v.  Warner,  175  U.  S.  120,  20 
Sup.  Ct.  Rep.  44,  44:  96 

84.  Failure  of  a  trustee  to  exercise  the 
discretion  with  which  he  is  invested  will  not 
be  permitted  to  defeat  the  trust,  unless,  by 
its  terms,  it  is  made  dependent  upon  the  will 
of  the  trustee  personally.  Colton  v.  Col  ton, 
127    U.   S.   300,  8   Sup.   Ct.  Rep.   1164, 

32:  138 

Cited  in  McI>onald  v.  McDonald,  92  Ala.  543, 

9  Atl.  195 — Prince  v.  Barrow,  120  Ga.  821, 

48  S.  E.  412 — McCreary  v.  Robinson,  94  Tex. 
227,  59  S.  W.  536. 

85.  Where  trustees  are  invested  with  the 
legal  estate,  a  power  conferred  on  them  is 
a  power  coupled  with  an  interest,  which  sur- 
vives on  the  death  of  one  of  them,  and  may 
be  executed  by  the  survivor.  Loring  v. 
Marsh,  6  Wall.  337,  18:  802 
Peter  v.  Beverly,  10  Pet.  532,  9:  522 

86.  A  trust  will  survive  though  in  no  way 
beneficial  to  the  trustee.  Peter  v.  Beverly, 
10  Pet.  632,  9:  522 
Cited  in  Clark  v.  Homthal,  47  Miss.  529. 

87.  A  testamentary  trust  survives  the 
death  of  the  trustee  where  the  will  pro- 
vides that,  if  the  executrix,  who  was  also 
named  as  trustee,  should  die  or  for  any 
cause  should  become  unable  to  act  in  the 
trust,  a  new  trustee  should  be  appointed  by 
the  court,  so  that  the  trusts  thereby  cre- 
ated should  be  at  all  times  preserved  and 
carried  into  effect.  Cruit  v.  Owen,  203  U.  S. 
368,  27  Sup.  Ct.  Rep.  71,  51 :  227 

Editorial  notes. 

[Power  to  revoke  or  set  aside  a  volun* 
tary  trust.     15   L.R.A.  75. 

Power  of  court  to  dissolve.  18  L.R.A. 
745. 
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Mistake,  fraud,  undue  influence,  etc.,  as 

f round  for  relief  from  voluntaiy  trust.    19 
.JELA.  767.] 


JJ.  Tmstees. 

a.  In  General;  Capacity;  Appointment 
and  Removal, 

Revival  of  Suit  Against  New  Trustee,  see 
Abatement  and  Revival,  66. 

Rights  of  Absconding  Debtor  Vesting  in 
Trustees,  see  Absent  and  Absconding 
Debtors. 

Adverse  Possession  by  Trustee,  see  Adverse 
Possession,  I.  e. 

Trustee  in  Assignment  for  Creditors,  see 
Assignment  for  Creditors,  III. 

Assignment  for  Creditors  as  Trustee,  see 
Taxes,  716. 

Attorney  Purchasing  Property  as  Trustee, 
see  Attorneys,  II.  d. 

Attorney  as  Trustee  for  Creditors,  see  At- 
torneys, 54. 

Champerty  in  Deed  to  Trustee,  see  Cham- 
perty and  Maintenance,  15. 

United  States  Holding  Award  Made  by  For- 
eign Government,  as  Trustee  for  Per- 
son Entitled,  see  Claims,  257. 

Suit  by  Trustee  to  Quiet  Title,  see  Cloud  on 
Title,  43. 

Receipt  of  Money  in  Trust  as  Consideration 
for  Trustee^s  Promises,  see  Contracts, 
62. 

Trustees  of  Corporation,  see  Corporations, 
225,  241-244,  246. 

Creditors'  Bill  to  Reach  Property  Conveyed 
to  Trustee,  see  Creditors'  Bill,  9. 

Property  Held  by  Trustee  as  Assets  for  Dis- 
tribution under  Creditors'  Bill,  see  Cred- 
itors' Bill,  43. 

Sufficiency  of  Delivery  of  Deed  to  Trustees, 
see  Deeds,  18. 

Effect  of  Trustee's  Refusal  to  Accept  Deed, 
see  Deeds,  33. 

Interest  in  Land  Passing  by  Deed  to  Trustee, 
see  Deeds,  52. 

Standing  Title  in  Trustee  as  Bar  to  Eject- 
ment, see  Ejectment,  71. 

General  Jurisdiction  of  Equity,  see  Equity, 
154-156. 

Estoppel  of  Trustee,  see  Estoppel,  153,  338, 
339. 

Presumption  as  to  Capacity  in  which  Act  is 
Done  by  Executor  and  Trustee,  see  Evi- 
dence, 430. 

Parol  Evidence  to  Show  Purpose  of  Trust, 
see  Evidence,  1577. 

Effect  of  Death  ojf  Coexecutor,  see  Executors 
and  Administrators,  82-86. 

Garnishment  of  Money  in  Hands  of  Trus- 
tee, see  Garnishment,  11. 

Insurable  Interest  of  Trustee,  see  Insurance, 
62-65. 

Conclusiveness  of  Judgment  aganist  or  in 
Favor  <of  Trustee,  see  Judgment,  III. 
k,  6. 

Effect  of  Appointing  Life  Tenant  as  Trus- 
tee, see  Life  Tenants,  2. 


Limitation  of  Action  in  Favor  of  Trustee, 
see  Limitation  of  Actions,  L  b,  2,  h; 
U.  d;  IIL  d. 

Trustee  in  Mortgage,  see  Mortgage. 

Conveyance  to  Trustee  as  Mortgage,  see 
Mortgage,  40,  41. 

Purchaser  on  Foreclosure  as  Trustee,  see 
Mortgage,  435,  438. 

Redemption  of  Land  in  Hands  of  Trustee, 
see  Mortgage,  517. 

Imputing  Trustee's  Notice  to  Beneficiaiy, 
see  Notice,  26. 

Suit  by  Trustee,  see  Parties,  56-61. 

Suit  by  State  Where  Trustee  is  Dead,  see 
Parties,  62. 

Trustees  and  Beneficiaries  as  Necessaiy  Par- 
ties, see  Parties,  223-236. 

Trustee  as  Necessary  Party  for  Purpose  of 
Determining  Right  to  Remove  Cause, 
see  Removal  of  Causes,  71,  75. 

Assignees  of  Patent  as  Trustees,  see  Pat- 
ents, 806. 

Agent  Purchasing  from  Himself,  as  Trus- 
tee for  Principal,  see  Principal  and 
Agent,  156. 

Trustees  of  Lands  Entered  for  Town  Sites, 
see  Public  Lands,  591. 

Ratification  by  Church  Trustees  of  Act  of 
One  Trustee,  see  Religious  Societies, 
15. 

Set-Off  by  Trustee,  see  Set-Off  and  Counter 
claim,  33,  37. 

Specific  Performance  of  Trustee's  Agree- 
ment to  Transfer  Bank  Stock,  see  Spe- 
cific Performance,  16. 

Competency  of  Trustee  as  Witness,  see 
Witnesses,  108. 

See  also  Bankruptcy,  V.,  VII.,  VIIL 

88.  The  designation  of  trustees  in  a  wfll 
by  their  official  character  only,  is  equivalent 
to  naming  them  by  their  proper  names. 
Inglis  V.  Sailor's  Snug  Harbor,  3  Pet.  99* 

7r617 
Di»tingui$hed  in  Carrin  ▼.   Fanning,  18  Hon, 
465. 

Cited  in  Griffith  v.  State,  2  Del.  Ota.  461— Din- 
bar  V.  Soule,  129  Mass.  286 — Kanman  t. 
Lowy,  23  Misc.  888,  62  N.  T.  Snpp.  8S- 
Mount  V.  Tuttle,  90  App.  Div.  442.  91  N.  T. 
Supp.  195 — Blair  v.  Odin,  8  Tex.  299— Gould 
V.  Taylor  Orphan  Asylum,  46  Wia  116»  90 
N.   W.   422. 

89.  Where  the  execution  of  a  trust  created 
by  will  is  committed  to  the  executors  named 
therein,  no  other  person  can  execute  th< 
trust  while  any  of  such  executors  is  living 
and  has  not  declined  the  office  of  executor, 
or  been  shown  to  be  unsuitable.  Hayes  t. 
Pratt,  147  U.  S.  657,  13  Sup.  Ct  Rep.  503, 

37:279 

Necessity. 

See  also  Charities,  48,  55. 

90.  If  a  trustee  under  a  deed  of  trust  is 
dead,  and  no  successor  has  been  appointed, 
a  court  of  equity  may  decree  and  enforce  the 
execution  of  the  trust  through  its  own  ofB* 
cers  and  agents,  without  the  intervention  of 
a  new  trustee.  Batesville  Institute  v.  Kaoff- 
man,  18  Wall.  151,  21:775 
Cited  in  Meriwether  ▼.  Garrett,  102  U.  &  52& 
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26  L.  ed.  210 — Garrett  ▼.  Memphis,  5  Fed. 
867 — H.  B.  Claflln  Co.  t.  Middlesex  Bks-  Co. 
113  Fed.  959 — Tattle  ▼.  Mercfaants*  Nat. 
Bank,  19  Mont  18,  47  Pac.  203 — Smith  ▼. 
Ford,  48  Wla.  145,  2  N.  W.  134. 

Capacity. 

Of  Trustee  in  Charitable  Gift,  see  Char- 
ities, I.  e. 
See  also  Charities,  91,  9i 

91.  There  is  no  incapacity  in  a  married 
woman  to  become  a  trustee  for  the  real  own- 
er of  land,  and  to  exercise  the  legal  judgment 
and  discretion  belonging  to  that  character 
by  giving  a  deed  to  the  purchaser  from  such 
cestui  que  trust.  Gridley  v.  Wynant,  23 
How.  500,  16:  411 
Cited  In  Witters  v.  Sowles,  32  Fed.  136. 

92.  An  infant  may  undoubtedly  be  a  trus- 
tee and  be  compelled  to  execute  his  trust; 
and  if,  after  he  becomes  of  age,  he  affirms 
the  trust  and  ratifies  the  acts  which  he  did 
in  accordance  with  the  trust,  it  is  out  of 
his  power  to  deny  that  any  trust  ever  exist- 
ed.   Irvine  v.  Irvine,  9  Wall.  617,        19:  800 

93.  The  devisee  of  real  estate  may  be 
authorized  to  execute  and  perform  every 
matter  in  relation  to  the  trust  estate  with 
like  effect  that  the  trustees  might  have 
done.    Williamson  v.  Suydam,  6  Wall.  723, 

18:  967 

Appointment. 

To  Execute  Assignment  of  Insolvent's 

Patent  Rights,  see  Patents,  796. 
Appointment    of    New    Trustee    Under 

Prayer    for    General    Relief,    see 

Pleading,  102. 
See  also  supra,  87;   infra,  96,  97,  98, 

103, 125. 

94.  Where  there  is  a  failure  of  suitable 
trustees  to  perform  a  trust,  either  from  acci- 
dent or  from  the  refusal  of  the  old  trustees 
to  act,  or  from  the  original  or  supervenient 
incapacity  to  act,  or  from  any  other  cause, 
courts  of  equity  will  appoint  new  trustees. 
Irvine  ▼.  Dunham,  111  U.  S.  327,  4  Sup.  Ct. 
Rep.  501  28:  444 
Girard  ▼.'  Philadelphia,  7  Wall.  1,  19:  53 
Adams  v.  Adams,  21  Wall.  185,  22:  504 
Cited  In  Meriwether  v.  Garrett,  102  U.  8.  528. 

26  L.  ed.  210 — Garrett  V.  Memphis,  5  Fed. 
867— H.  B.  Claflln  Co.  t.  Middlesex  Bkg.  Co. 
113  Fed.  959— Ewlng  v.  Walker,  60  Ark. 
506,  31  S.  W.  46 — May  v.  May,  5  App.  D. 
C.  662,  41  L.R.A.  770 — Klntner  v.  Jones, 
122  Ind.  153,  23  N.  B.  701— Sbeldon  v.  Chap- 
pell,  47  Hon,  64 — Cameron  v.  Hinnerdeer, 
18   Lane.  L.  Rev.  269. 

95.  Where  one  of  the  trustees  appointed 
by  the  decree  of  the  special  term  to  make  a 
sale  died,  the  supreme  court  of  the  District 
of  Columbia  has  power  to  appoint  a  new  one 
in  his  place.  Shepherd  v.  Pepper,  133  U.  S. 
626,  10  Sup.  Ct.  Rep.  438,  33:  706 

Besli^natioii. 

In  Charitable  Trust,  see  Charities,  105. 

96.  A  trustee  has  the  right  to  surrender 
his  trust,  and  it  is  competent  for  a  court  of 
equity  to  appoint  another  person  to  take  the 


title  to  the  trust  property.    Kenaday  v.  Ed- 
wards, 134  U.  S.  117,  10  Sup.  Ct.  Rep.  523, 

33:853 
Removal  and  SQbstltation. 

Impairment  of  Contract  Obligations  by 
Substitution,     see     Constitutional 
Law,  1467,  1468. 
See  also  Charities,  48,  68,  69. 

97.  The  ohancellor  of  a  state  has  authori- 
ty to  discharge  the  trustees  named  in  a  will, 
and  to  appoint  new  trustees  in  their  place. 
Williamson  v.  Suydam,  6  Wall.  723,  18:  967 
Irvine  v.  Dunham,  111  U.  S.  827,  4  Sup. 

Ct.  Rep.  501,  28:  444 

98.  Authority  may  be  conferred  by  the 
legislature  of  the  state  upon  the  chancellor 
of  the  state,  to  discharge  the  trustees  named 
in  a  will  and  to  appoint  new  trustees  in  their 
place,  if  it  appears  that  the  act  was  passed 
with  the  knowledge  and  at  the  request  of 
the  original  trustees.  Williamson  v.  Suy- 
dam, e  Wall.  723,  18:  967 
Cited  In  Tlndal  v.  Drake,  60  Ala.  179. 

99.  Where  the  acts  or  omissions  of  a  trus- 
tee are  such  as  to  show  a  want  of  reason- 
able fidelity,  a  oourt  of  equity  will  remove 
him.  Cavender  v.  Cavender,  114  U.  S.  464, 
5  Sup.  Ct.  Rep.  955,  29:  212 
Cited  In  Klntner  v.  Jones,   122   Ind.   168,   23 

N.  B.  701. 

100.  Where  trust  funds  are  to  be  invested 
by  the  trustee,  neglect  to  invest  constitutes 
of  itself  a  breach  of  trust,  and  is  ground  for 
removal.  Cavender  v.  Cavender,  114  U.  S. 
464,  5  Sup.  Ct  Rep.  955,  29:  212 

101.  While  mutual  ill  will  or  hostile  feel- 
ing may  justify  removing  a  trustee,  where  he 
has  a  discretionary  power  over  the  rights  of 
the  cestui  que  trust,  and  has  duties  which 
necessarily  bring  the  parties  into  personal 
intercourse,  it  is  not  sufficient  cause  where 
no  such  intercourse  is  required,  and  the 
duties  are  merely  formal  and  ministerial, 
and  no  neglect  of  duty  or  misconduct  is  es- 
tablished against  him.  McPherson  v.  Cox, 
96  U.  S.  404,  24:  746 
Distinguished  In   Re   Lewensohn,   2  N.   B.   N. 

Bep.  319,  08  Fed.  581. 

Cited  In  May  v.  May,  167  U.  8.  321,  42  L. 
ed.  184,  17  Sup.  Ct.  Rep.  824 — May  v.  May, 
5  App.  D.  C.  562,  41  L.R.A.  770 — Ex  parte 
Kllgore,  120  Ind.  98,  22  N.  B.  104^Baxter 
V.  Proctor,  139  Mass.  152,  29  N.  B.  542 — 
Wilson  V.  Wilson,  145  Mass.  498,  1  Am.  St. 
Rep.  477,  14  N.  B.  521 — Austin  v.  Austin, 
18  Neb.  309,  22  N.  W.  116. 

102.  The  express  power  to  remove  a  trus- 
tee "for  good  and  sufficient  cause,"  given 
by  will  to  his  coheirs,  to  be  exercised  by 
unanimous  resolution,  with  the  concurrence 
of  the  testator's  widow,  is  not  limited  to 
a  removal  for  such  cause  as  a  court  of  equity 
would  deem  sufficient,  but  includes  the  pow- 
er to  determine  whether  there  is  good  and 
sufficient  cause  for  such  removal,  subject  to 
the  restraining  power  of  a  court  of  equity 
against  the  abuse  of  it.  May  v.  May,  167 
U.  S.  310,  17  Sup.  Ct.  Rep.  824,  42:  179 
Cited  In  March  ▼.  Bomare,  53  C.  C.  A.  577,  116 

Fed.    357. 
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103.  The  power  of  a  court  of  equity  to 
remove  a  trustee  and  to  Rubstitute  anotlier 
in  his  place  is  incidental  to  its  paramount 
duty  to  see  that  trusts  are  properly  exe- 
cuted, and  may  properly  be  exercised  when- 
ever such  a  state  of  mutual  ill  feeling, 
growing  out  of  his  behavior,  exists  between 
the  trustees  or  between  the  trustee  in  ques- 
tion and  the  beneficiaries  that  his  continu- 
ance in  office  would  be  detrimental  to  the 
execution  of  the  trust,  even  if  for  no  other 
reason  than  that  human  infirmity  would 
prevent  the  cotrustee  or  the  beneficiaries 
from  working  in  harmony  with  him,  and  al- 
though charges  of  misconduct  against  him 
are  either  not  made  out  or  are  greatly  exag- 
gerated. May  V.  May,  167  U.  S.  310,  17 
Sup.  Ct.  Rep.  824,  42:  179 
Diatinguiahed  in   March   ▼.   Romare,    114    Fed. 

203. 

Cited  In  Re  Lewensohn,  2  N.  B.  N.  Rep.  310, 
98  Fed.  581— Polk  ▼.  Linthicnm,  100  Md. 
621,  69  L.R.A.  923,  60  Atl.  455 — Lister  v. 
Weeks,  60  N.  J.  £q.  228,  46  Atl.  558— 
Dlsbrow  v.  Dlsbrow,  46  App.  Dlv.  114,  61 
N.  Y.  Supp.  614. 

104.  The  filing  of  a  bill  for  instructions 
by  a  trustee  does  not  suspend  the  power  to 
remove  him,  given  by  will  to  the  benefi- 
ciaries with  the  concurrence  of  another  trus- 
tee, but  only  subjects  their  action  to  the 
supervision  and  control  of  the  court.  May 
y.  May,  167  U.  S.  310,  17  Sup.  Ct.  Rep.  824, 

42:  17S 

—  Editorial   note. 

Power  of  court  of  equity  to  remove  trus- 
tee or  appoint  new  trustee.  42:  179 

h.  Bights,  Powers,  Duties,  and  JJabili'' 

ties. 


Survivorship,  see  supra,  85-87. 

Federal  Question  as  to  Liability,  see  Appeal 
and  Error,  1557. 

Power  to  Submit  to  Arbitration,  see  Arbi- 
tration, 4. 

Of  Trustee  in  Assignment  for  Creditors,  see 
Assignment  for  Creditors,  III.  b. 

Liability  of  Trustee  in  Assignment  for  Cred- 
itors, see  Assignment  for  Creditors,  III. 
c. 

Duty  of  Trustee  of  Charity,  see  Charities,  99. 

Rights  of  Trustees  of  Eleemosynary  Insti- 
tution, see  Colleges,  1. 

Representative  Nature  of  Relation  as  Af- 
fecting Federal  Jurisdiction  of  Suits  by 
or  Against  Trustee,  see  Courts,  741- 
745. 

Jurisdiction  of  Equity  as  to  Execution  of 
Power  in  Trust,  see  Equity,  147. 

General  Jurisdiction  of  Equity,  to  Enforce 
Performance  or  Redress  Breach,  see 
Equity,  157-162. 

Equity  Regarding  that  as  Done  Which 
Ought  to  Have  Been  Done,  see  Equity, 
292. 

Presumption  of  Reconveyance  by  Trustees 
when  Purpose  of  Trust  is  Ended,  see 
Evidence,  739-741. 


Right  of  Trustee  Holding  Judgment  and  al- 
so Property  for  Benefit  of  Creditors,  to 
Take  Out  Execution  Against  Other 
Property,  see  Execution,  2. 

Levy  on  Trust  Property  of  Execution 
against  Trustee,  see  Execution,  €,  7. 

Trust  in  Will  as  Binding  Executor,  see  Ex- 
ecutors  and    Administrators,    37. 

Invalidity  of  Decree  Against  Person  as 
Trustee  on  Bill  Against  Him  as  Admin- 
istrator, see  Executors  and  Administra- 
tors, 182. 

Allowance  to  Trustee  for  Improvements,  see 
Improvements,  2. 

Power  of  Equity  to  Restrain  Trustee  from 
Diversion  of  Trust  Funds  by  PajTneiit 
of  Illegal  Tax,  see  Injunction,  134.  142. 

Insurable  Interest  of  Trustee,  see  Insur- 
ance,  62-65. 

Liability  for  Interest,  see  Interest,  127. 

Personal  Judgment  Against  Trustee,  see 
Judgment,  77. 

Of  Trustee  in  Mortgage,  see  Mortgai^e.  U.  c. 

Trustees  in  Religious  Society,  see  Religioiu 
Societies,  11. 

Compounding  Interest  Against  Trustee,  see 
Interest,  163,  164. 

105.  When  a  trust  has  been  created,  it  is 
to  be  held  large  enough  to  enable  the  trus- 
tee to  accomplish  the  objects  of  its  crea- 
tion. Doe  ex  dem.  Poor  v.  Considine,  6  Wall. 
458,  18: 869 

106.  Trusts  involving  the  exercise  of  dis- 
cretion on  the  part  of  the  trustee  are  sub- 
ject to  examination  by  the  courts,  not  only 
as  to  the  fact  of  the  exercise  of  such  dis- 
cretion, but  also  as  to  its  exercise  in  hon- 
esty and  good  faith.  Colton  v.  Colton.  127 
U.  S.  300,  8  Sup.  Ct.  Rep.  1164,  32: 138 

Cited  in  Dexter  v.  Evans.  63  Conn.  62.  S8 
Am.  St.  Rep.  336,  27  Atl.  308 — Earnshtw 
V.  Daly.  1  App.  D,  C.  222— Burt  v.  Gill.  89 
Md.  169,  43  Atl.  177— Burke  v.  Burke,  9 
Misc.  314,  26  N.  Y.  Supp.  55. 

107.  When  trustees  are  in  existence  and 
capable  of  acting,  a  court  of  equity  will  not 
interfere  to  control  them  in  the  exercise  of 
a  discretion  vested  in  them  by  the  instru- 
ment under  which  they  act.  Nichols  v. 
Eaton,  91  U.  S.  716,  23:  254 
Cited   In   Raynolds   v.    Hanna,   55   Fed.   793— 

Brooks  y.  Raynolds,  8  C.  C.  A.  .383.  16  C 
S.  App.  679.  59  Fed.  936 — Broadway  .NtL 
Bank  v.  Adams,  130  Mass.  435 — Stone  r. 
Westcott,  18  R.  1.  688,  29  Atl.  838— Jod« 
v.  Fulghum,  3  Tenn.  Ch.  205 — Smiley  r. 
Jones,  3  Tenn.  Cb.  316 — Williams  t.  Smith. 
117  Wis.  150.  93  N.   W.  464. 

108.  A  deed  from  an  old  trustee,  after  be 
had  ceased  to  be  trustee,  could  not  add  to 
the  new  trustee's  powers,  or  place  him  or 
the  trust  estate  beyond  the  control  of  the 
court  which  appointed  him.  Kenaday  v.  Ed- 
wards, 134  U.  S.  117,  10  Sup.  Ct.  Rep.  523, 

33:8S3 

109.  A  trustee  having  notice  that  it  is 
doubtful  if  the  trust  fund  should  be  distrib- 
uted according  to  the  trusts  under  whieb  he 
holds  it,  should  apply  to  the  court  for  its 
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direction  before  he  executes  the  trust  by 
pacing  over  the  fund.  Williams  v.  Gibbes, 
20  How.  535,  15:  1013 

110.  As  between  the  trustee  and  the  cestui 
qu^  trustf  the  trustee  can  have  no  equity 
against  the  express  trusts  to  which  he  as- 
sented.   Smith  V.  McCann,  24  How.  398, 

16:  714 

111.  Whatever  binds  the  trustee  in  any 
legal  proceeding  which  he  begins  and  carries 
on  in  gobd  faith  to  enforce  a  trust,  to  which 
the  cestui  que  trust  are  not  actual  parties, 
binds  them.  Richter  v.  Jerome,  123  U.  S. 
233,  8  Sup.  Ct.  Rep.  106,  31:  132 
Cited  In  Beals  v.  Illinois,  M.  &  T.  R.  Co.   133 

U.  S.  295.  33  L.  ed.  611.  10  Sup.  Ct.  Rop. 
314 — Kent  v.  Lake  Superior  Ship  Canal  R. 
&  Iron  Co.  144  U.  S.  00,  36  L.  ed.  358,  12 
Sup.  Ct.  Rep.  650 — Farmers'  Loan  &  T.  Co. 
▼.  Kansas  City,  W.  &  N.  W.  R.  Co.  53  Fed. 
185 — PoUitz  ▼.  Farmers*  Loan  &  T.  Co.  53 
Fed.  212 — Farmer's  Loan  &  T.  Co.  v.  Cape 
Fear  &  T.  Valley  R.  Co.  71  Fed.  39— -Woods 
V.  Woodson,  40  C.  C.  A.  529,  100  Fed.  519 — 
Fletcher  v.  Ann  Arbor  R.  Co.  53  C.  C.  A. 
649,  116  Fed.  481 — Robertson  v.  Van  Cleave, 
129  Ind.  220,  15  L.R.A.  70.  26  N.  E.  900— 
Grant  v.  Winona  &  S.  W.  R.  Co.  85  Minn. 
430,  89  N.  W..  60— F.  O.  Oxley  Stave  Co.  v. 
Butler  County.  121  Mo.  637,  26  S.  W.  367 
— Rumsey  v.  Peoples  R.'  Co.  154  Mo.  245,  56 
8.  W.  615— Ray  v.  Hlxon,  90  Wis.  45,  48 
Am.  St.  Rep.  899,  62  N.  W.  922. 

112.  Where  an  attorney  procured  himself 
to  be  appointed  trustee  for  the  sale  of  real 
estate,  and  himself  conducted  all  the  pro- 
ceedings for  the  sale,  and  caused  an  order 
to  be  entered  directing  him  to  pay  the  trust 
fund  to  parties  named  in  an  auditor's  report, 
he  became  an  absolute  debtor  to  each  of  the 
parties  for  the  amount  payable  to  him.  No 
further  notice  or  demand  was  necessary. 
Brent  v.  Maryland  use  of  Warfield,  18  Wall. 
430,  21 :  777 
Citeil  in   Schllmbach  v.  McLean.  83  App.  Div. 

160.  82  N.  Y.  Supp.  516. 

Editorial  notes. 

[Admissions  and  waivers  by  fiduciaries. 
32  L.R.A.  671. 

Liability  of  trustee  for  torts  or  negligence 
of  servants.    63  L.R.A.  227. 

Equitable  control  of  discretion  vested  in 
trustee.     8  L.R.A.(N.S.)   398.] 

Title  of  trustee. 

Parol  Evidence  to  Enlarge,  Estate  of 
Trustee,  see  Evidence,  1475. 

Under  Passive  Trust,  see  supra,  16,  18. 

Dual  Title  of  Executor  who  is  also 
Trustee,  see  Executors  and  Admin- 
istrators, 61-63. 

Power  of  Trustee  to  Recover  on  In- 
junction Bond  Running  to  Him,  see 
Injunction,  249. 

Of  Trustee  in  State  Insolvency  Pro- 
ceedings, see  Insolvency,  III. 

Conditional  Limitation,  see  Wills,  181. 

See  also  supra,  3,  12,  13;  infra,  176; 
Guardian  and  Ward,  3. 

113.  A  deed  to  trustees  and  their  succes- 
sors in  trust,  with  power  to  sell  in  fee  sim- 
ple, vested  a  legal  estate  in  fee  simple  in  the 


trustees  without  words  of  limitation,  such 

an  estate  being  necessary  to  the  execution 

of  the  trust.     Neilson  v.  Lagow,  12  How. 

98,  13:  909 

Cited  in  Webster  v.  Cooper,   14  How.  499,  14 

L.    ed.    515 — Doe    ex    dem.    Poor    v.     Con- 

Bldine,     6     W^all.     471,     18     L.     ed.     873^ 

Ward  V.  Amory,  1  Curt.  C.  C.  427,  Fed.  Cas, 

No.  17,146 — Alger  v.  Anderson,  78  Fed.  733 

— Spratt  V.   Livinn^ton,   32   Fla.   525,   22   L. 

R.A.  459,  14  So.  160 — Ewing  v.  Shannahan, 

113  Mo.  194,  20  S.  W.   1065— Melick  v.  Pld- 

cock,  44  N.  J.  Eq.  541,  6  Am.  St.  Rep.  901, 

16  Atl.  3— Brink  v.  Michael,  81  Pa.  170. 

114.  Where  trustees  are  in  the  exclusive 
possession  and  control  of  property  for  the 
benefit  of  a  charity,  and  are  to  lease  the 
property  and  apply  the  proceeds  to  the 
purposes  specified,  and  "do  all  other  legal 
acts  for  the  well  ordering  and  management 
of  the  estate,"  they  are  clothed  with  the 
legal  estate.  Stanley  v.  Colt,  5  Wall.  119, 

18:  502 
Cited  in  United  States  v.  Union  P.  R.  Co.  11 
Blatchf.  401,  Fed.  Cas.  No.  16,598— Thorn- 
ton V.  Natchez,  63  C.  C.  A.  529,  129  Fed. 
87 — Kilpatrlck  v.  Baltimore,  81  Md.  193,  27 
L.R.A.  645,  48  Am.  St.  Rep.  509,  31  Atl. 
805 — Faith  v.  Bowles,  86  Md.  17,  63  Am. 
St.  Rep.  489,  37  Atl.  711— Bennett  v.  Balti- 
more Humane  Impartial  Soc.  91  Md.  20,  45 
Atl.  888 — Hooberry  v.  Harding,  10  Lea,  396. 

115.  Although  a  deed  contains  some  lan- 
guage which,  taken  by  itself,  might  raise  a 
use  executed,  such  language  is  controlled  by 
an  intent  manifested  in  the  instrument  to 
have  the  legal  estate  remain  in  the  trustees, 
to  enable  them  to  execute  a  trust  which  the 
deed  declares;  and  where  the  trust  is  to 
sell  and  convey  in  fee  simple  absolute,  a 
legal  estate  is  vested  in  the  trustees  com- 
mensurate with  the  interest  which  they 
must  convey  in  execution  of  the  trust.  Neil- 
son  y.  Lagow,  12  How.  98,  13:  909 

116.  A  bequest  of  personal  property  to  ex- 
ecutors in  trust  for  minors,  to  be  applied  to 
their  education,  etc.,  vests  the  trust  in  the 
executors  in  their  official  capacity  as  such; 
and  in  case  of  a  vacancy  in  the  office  of 
either  of  them,  the  trust  will  devolve  upon 
his  successor  virtute  officii,  Colt  v.  Colt,  111 
U.  S.  666,  4  Sup.  Ct.  Rep.  553,       28:  520 

117.  Where  two  parcels  of  land  are  de- 
vised to  trustees  in  the  same  words,  it  does 
not  necessarily  follow  that,  because  they 
take  a  legal  estate  in  one  because  they  are 
required  to  do  certain  acts  regarding  it 
which  can  only  be  done  by  the  holder  of  the 
legal  estate,  they  take  a  legal  estate  in  the 
other,  concerning  which  such  acts  are  not  re-  * 
quired.    Webster  v.  Cooper,  14  How.  488, 

14:  510 

118.  In  an  ejectment  suit  brought  by  t)ne 
claiming  under  the  trustee  by  virtue  of  a 
sale  on  execution  against  the  trustee,  where 
the  cestuis  que  trust  are  not  before  the 
court,  an  inquiry  into  the  validity  of  the 
trusts  cannot  be  made  for  the  purpose  of  en- 
larging the  trustee's  interest  to  cover  the 
whole  title  and  estate.  Smith  v.  McCann, 
24  How.  398,  16:  714 
Cited  in   Harrett  v.   Kinney,   44  Mich.  460,   7 
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N.   W.  63 — ^Moran  ▼.  Moran,   106  Mich.   12, 
68  Am.  St.  Rep.  462,  68  N.  W.  080. 

119.  The  same  relation  as  that  of  land- 
lord and  tenant  subsists  between  trustee 
and  a  cestui  que  trust  as  regards  the  title. 
Walden  v.  Bodley,  14  Pet.  156,  10:  398 

120.  A  conveyance  of  an  equitable  inter- 
est, in  consideration  of  an  agreement  by  the 
grantee  to  buy  up  existing  judgments 
against  the  grantor,  sell  the  interest  con- 
veyed, and  pay  half  the  net  proceeds  to  the 
grantor's  wife,  which  agreement  was  never 
performed  by  the  grantee,  does  not  entitle 
the  latter  to  have  his  title  perfected  in  equi- 
tv.  Potter  V.  Couch,  141  U.  S.  296,  11  Sup. 
Ct.  Rep.  1005,  35:  721 

Sale,    mortgage,   or  partition   of   trust 
property. 

Rights  of  Transferee,  see  infra,  V. 

Dealing  of  Trustee  with  Trust  Estate, 
see  infra,  146-161. 

Effect  of  Recital  of  Foreclosure  De- 
cree on  Title  Conveyed  by  Trustee's 
Deed,  see  Deeds,  57. 

Right  of  Trustee's  Grantee  to  Maintain 
Ejectment,  see  Ejectment,  49. 

Evidence  to  Impeach,  see  Evidence,  1216. 

Mortgage  by  Guardian,  see  Guardian 
and  Ward,  V. 

Sale  by  Trustee  Under  Power  in  Mort- 
gage, see  Mortgage,  VII.  g,  2. 

Presumption  of  Fraud  from  Inadequacy 
of  Price  at  Trustee's  Sale,  see  Mort- 
gage, 396. 

121.  The  power  of  the  chancellor  under  a 
statute  to  grant  an  order  to  a  trustee  to 
sell  or  mortgage,  for  trust  purposes,  certain 
property  in  which  the  trustee  himself  has  a 
life  interest,  gave  no  jurisdiction  to  grant 
an  order  to  transfer  such  property  in  pay- 
ment of  the  trustee's  debts ;  and  a  sale  under 
such  an  order  was  absolutely  void.  William- 
son V.  Beriy,  8  How.  495,  12:  1170 
Williamson  v.  Ball,  8  How.  566,     12:  1200 

122.  "Sale"  means  a  contract  to  give  and 
to  pass  rights  of  property  for  money.  In  a 
statute  authorizing  a  trustee  to  sell,  it  does 
not  include  a  transfer  in  payment  of  debts. 
Williamson  v.  Berry,  8  How.  495,       12:  1170 

123.  Where  a  trustee  had  not  an  unre- 
stricted authority  to  sell,  but  had  power  to 
sell  the  trust  property  if  he  reinvested  it  ad- 
vantageously,— Held,  if  he  should  sell  with- 
out having  a  settled  intention  to  buy  other 
property,   it   would   be   a   breach  of   trust. 

•    Wormley  v.  Wormley,  8  Wheat.  421,  5:  651 
Cited  In  Garesche  v.  Levering  Invest.  Co.  146 
Mo.  447,  46  L.R.A.  235,  48  8.  W.  653. 

124.  An  order  approving  a  trustee's  sale 
was  improvidently  passed,  when  made  with- 
out notice  to  the  beneficial  owners  of  the 
property,  who  were  entitled  to  its  income 
and  who  were  before  the  court  for  the  pro- 
tection of  their  rights.  Kenaday  v.  Ed- 
wards, 134  U.  S.  117,  1  Sup.  Ct.  Rep.  523, 

33:  853 
Cited  in  Kenady  v.  Waggaman,  8  A  pp.  D.  C. 
419. 


125.  Where  an  order  appointing  a  new 
trustee  expressly  declared  that  he  should  at 
all  times  be  subject  to  the  control  and  ordei 
of  the  court  touching  the  trust,  his  subse- 
quent sale  of  the  property  was  subject  to 
confirmation  or  rejection  by  the  court,  and 
he  could  not  pass  the  title  without  its  con- 
sent. Kenaday  v.  Edwards,  134  U.  S.  117, 
10  Sup.  Ct.  Rep.  523,  33:853 

126.  A  sale  by  a  trustee  would  be  void 
where  he  appears  to  have  been  influenced  by 
private  and  selfish  interests,  and  the  sale  is 
for  an  inadequate  price.  Wormley  v.  Worm- 
ley,  8  Wheat.  421,  5:  651 

127.  A  deed  from  a  surviving  trustee,  un- 
der a  decree  in  equity,  is  valid  without  ap- 
proval of  the  court  Barr  v.  Gratz.  4 
Wheat.  213,  4:553 

128.  Recognition  by  all  the  trustees  of  a 
lease  for  five  years  of  a  portion  of  the  realty 
included  in  the  trust  estate,  executed  by  one 
of  their  number,  even  assiuning  that  it  could 
cure  the  invalidity  of  such  lease  under  the 
statute  of  frauds,  must  have  been  foimded 
upon  full  knowledge  of  all  the  facts,  in  order 
to  have  that  effect.  Winslow  v.  Baltimore 
&  O.  R.  Co.  188  U.  S.  646,  23  Sup.  Ct  Rep. 
443,  47: 635 

129.  The  responsibility  of  trustees  does 
not  depend  upon  the  validity  of  the  title  of 
the  grantor  of  the  trust  property.  If  the 
rigbt  of  interest  transferred  to  them  can  be 
sold  for  a  valuable  consideration,  the  duties 
of  the  trustees  upon  its  sale  are  the  same  u 
upon  the  sale  of  property  the  title  to  which 
is  undisputed.  Griffith  y.  Godey,  118  U.  S. 
89,  5  Sup.  Ct.  Rep.  383,  28: 934 

130.  A  surplus  arising  from  a  sale  of 
real  propertrjr  under  a  d^  of  trust  cannot 
be  retained  for  debts  due  to  the  trustee  sub- 
sequently made  on  the  strength  of  the  parol 
engagement    \^illiams  v.  Hill,  19  How.  246. 

15:570 

131.  A  power  to  sell  and  exchange  or  dis- 
pose of  lands,  in  Mississippi,  includes  the 
power  to  make  partition.  Fhelps  ▼.  Harrii». 
101  U.  S.  370,  25: 866 

132.  Where  a  trustee  has  power  to  make 
partition,  it  is  no  objection  that  he  did  not 
give  his  personal  attention  to  the  partition, 
but,  by  agreement,  submitted  it  to  the  ar- 
bitrament of  disinterested  persons,  which  he 
subsequently  ratified  by  executing  the  prop- 
er conveyance.  Phelps  v.  Harris,  101  U.  S. 
370,  25: 855 

—  Editorial  notes. 

[Care  demanded  of  trustee  to  sell  real  es- 
tate.   3  LJl.A.(N.S.)   416. 

Power  of  trustee  to  mortgage  trust  es- 
tate for  purpose  of  making  improvements 
so  as  to  render  it  productive.  7  L1LA.(N. 
8.)  263.] 

Investments. 

Investment  by  Guardian,  see  Gnardiai 
and  Ward,  IV. 
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Jhkty  of  Trustee  under  Marriage  Set- 
'tlement,  see  Husband  and  Wife, 
114. 

Life  Tenant  Consenting  to  Reinvest- 
ment Without  Security,  see  Life 
Tenants,  4. 

See  also  supra,  123;  infra,  143,  160, 
213. 

133.  A  trustee  empowered  by  will  to  dis- 
pose of  any  of  the  property  devised  and  in- 
vest the  "proceeds''  for  the  benefit  of  the 
cestui  que  trust,  may  exchange  the  lands 
devised  for  other  land,  as  the  word  "pro- 
ceeds" does  not  necessarily  mean  money, 
but  is  to  be  construed  according  to  the 
presumed  intention  of  the  parties.  Phelps 
V.  Harris,  101  U.  S.  370,  25:  855 
Cited  In  Hunt  v.  Williams,  126  Ind.  494,  26 

N.  B.  177 — Re  Gates,  51  App.  Div.  362,  64 
N.  Y.  Supp.  1050. 

134.  Where  the  trust  fund  was  used  by 
the  trustee  as  his  own,  and  all  investments 
were  made  by  him  in  his  own  name,  he 
cannot  charge  the  trust  with  the  losses  he 
has  sustained  from  payments  to  him  in 
Confederate  money.  Mitchell  v.  Moore,  95 
U.  S.  587,  24:  492 

135.  Where  a  will  directed  the  trustees  to 
invest  the  assets  of  the  estate  "in  bank 
or  other  stocks,  mortgages,  or  other  good 
security,"  and  the  trustees  deposited  the 
original  loans,  when  paid  in,  in  a  private 
bank,  which  failed,  they  were  charged  with 
the  sums  which  had  remained  on  deposit 
seven  and  ten  months  respectively,  but  not 
charged  with  a  sum  which  had  remained  on 
deposit  but  six  weeks,  under  the  rule  that 
trustees  should  be  allowed  a  reasonable  time 
to  select  investments.  Barney  v.  Saunders, 
16  How.  535,  14:  1047 
Cited  in  Lamar  v.  Micon,  112  U.  8.  465,  28  L. 

ed.  756,-  5  Sup.  Ct.  Rep.  221 — Boston  &  C. 
SmeltlDfi:  Co.  V.  Reed,  23  Colo.  538,  48  Fac. 
615— Mattocks  v.  Moalton,  84  Me.  552,  24 
Atl.  1004— French  ▼.  Currier,  47  N.  H.  98 
— Maloy  v.  Bernalillo  County,  10  N.  M.  053, 
52  L.R.A.  128,  62  Pac.  1106 — Barney  v. 
Parsons,  54  Vt.  626,  41  Am.  Rep.  858. 

136.  A  trustee,  though  compensated  for 
his  services,  is  bound  to  take  no  greater 
care  of  the  trust  funds  than  a  prudent 
man  would  of  his  own;  and  if  he  deposits 
the  trust  funds  in  a  private  bank,  where  he 
keeps  his  own  money,  and  where  other  pru- 
dent and  discreet  men  make  deposits,  if 
there  is  no  mingling  of  the  trust  funds  with 
funds  of  the  trustee,  and  no  reason  to  sus- 
pect the  solvency  of  the  bankers,  and  the 
trustee  acts  under  the  advice  of  counsel,  he 
will  not  be  charged  with  the  loss  in  case 
the  bank  fails.  Barney  v.  Saunders,  16 
How.  535,  14: 1047 
Cited  in  Shelton  v.  State,  58  Ind.  883,  21  Am. 

Rep.  197 — Norwood  v.  Harness,  98  Ind.  143, 
49  Am.  Rep.  739 — Officer  v.  Officer,  120 
Iowa,  391,  98  Am.  St.  Rep.  865,  94  N.  W. 
947. 

137.  The  conversion  by  the  trustee  of 
stock  held  under  a  will  into  an  unauthor- 
ized kind  of  stock  may  be  waived  by  the 
cestui   que   trust   by   tiie   adoption   of  the 


new  investment;  but  such  action  will  not 
bind  the  beneficiary  to  waive  a  further  vio- 
lation of  duty.  Duncan  v.  Jaudon,  15  Wall. 
165,  21:142 

—Editorial  note. 

[Liability  of  trustee  for  loss  by  bank 
failure.    14  L.R.A.  103.] 

Individual  liability  on  contract. 

See    also    infra,    201,    202;    Contracts, 
16. 

188.  A  trustee  merely  as  such  is  in  gen- 
eral suable  only  in  equity.  But  if  he 
chooses  to  bind  himself  by  a  personal  cove- 
nant, he  is  liable  at  law  for  a  breach  there- 
of, in  the  same  manner  as  any  other  person, 
although  he  described  himself  as  covenant- 
ing as  trustee;  the  addition  of  the  words 
"as  trustee"  is  but  matter  of  description. 
Duvall  V.  Craig,  2  Wheat.  45,  4:  180 

Cited  In  Taylor  v.  Mayo,  110  U.  S.  336,  28  L. 
ed.  166.  4  Sup.  Ct.  Rep.  147 — Baker  v.  Bid- 
die,  Baldw.  422,  Fed.  Cas.  No.  764 — Deshon 
V.  The  Medora,  2  Woodb.  &  M.  121,  Fed. 
Cas.  No.  3,820 — Benjamin  v.  Blrminp^taam, 
50  Ark.  441,  8  S.  W.  183— Mitchell  v.  Hazen, 
4  Conn.  514,  10  Am.  Dec.  169 — Belden  ▼. 
Seymour,  8  Conn.  24 — Stott  v.  Rutherford, 
1  MacArth.  12 — Branch  v.  Branch,  6  Fla. 
324 — Cleaveland  v.  Stewart,  8  Oa.  296 — 
Mears  v.  Morrison,  Breese  (111.)  173 — Jones 
V.  Henderson,  149  Ind.  463,  49  N.  E.  443 — 
Bloom  V.  Wolfe,  50  Iowa,  288 — Peoria  Steam 
Marble  Works  v.  Hickey,  110  Iowa,  279,  80 
Am.  St.  Rep.  296,  81  N.  W.  473 — Glenn  v. 
Allison,  58  Md.  529 — Simonds  v.  Heard,  23 
Pick.  125,  34  Am.  Dec.  41 — Murphy  v.  Price, 
48  Mo.  250 — Bryson  v.  Lucas,  84  N.  C.  685, 
37  Am.  Rep.  634 — Cadell  v.  Allen,  99  N.  C. 
547,  6  S.  B.  399 — Pennock  v.  Gilleland.  1 
PIttsb.  37 — Fash  v.  Ross,  2  Hill.  L.  295— 
McDowall  V.  Reed,  28  S.  C.  469,  6  S.  E.  300 
— Patterson  v.  Craig,  1  Baxt  293 — Staples 
V.  Staples,  85  Va.  81  ,7  S.  B.  199 — Carr  v. 
Branch,  85  Va.  605.  8  S.  E.  476— North  v. 
Henneberry,  44   Wis.   317. 

139.  A  trustee  is  personally  bound  by  the 
contracts  which  he  makes  as  trustee,  even 
when  designating  himself  as  such,  unless 
he  stipulates  that  he  is  not  to  be  personally 
responsible,  but  that  the  other  party  is  to 
look  solely  to  the  trust  estate.  Taylor  v. 
Mayo  (Taylor  v.  Davis)  110  U.  S.  330,  4 
Sup.  Ct.  Rep.  147,  28:  163 
Cited  in   Lobdell  v.  Ray,   110  111.   App.   235— 

Iowa  I^an  &  T.  Co.  v.  Holderbauro.  86 
Iowa,  11,  52  N.  W.  550 — Germania  Bank 
V.  MIchaud,  62  Minn.  465,  30  L.R.A.  288, 
54  Am.  St.  Rep.  653,  65  N.  W.  70— Trues- 
dale  V.  Philadelphia  Trust,  S.  D.  &  Ins.  Co. 
83  Minn.  51,  65  N.  W.  133 — ^Yeakle  v. 
Priest,  61  Mo.  App.  49 — Koken  Iron  Works 
V.  KInealy,  86  Mo.  App.  204 — Le  Roy  v. 
Jacobosky,  136  N.  C.  451,  67  L.R.A.  980,  48 
S.  E.  796 — Ogden  R.  Co.  v.  Wright,  31  Or. 
153,  49  Pac.  975 — Roger  Williams  Nat.  Bank 
V.  Groton  Mfg.  Co.  16  R.  I.  507,  17  Atl.  170 
— Parmenter  v.  Barstow,  22  R.  I.  246,  68 
L.R.A.  229,  47  Atl.  365 — Connally  v.  Lyons, 
82  Tex.  670,  27  Am.  St.  Rep.  935,  18  S.  W. 
799 — Staples  v.  Staples,  85  Va.  81,  7  S.  E. 
199^^arr  v.  Branch,  85  Va.  605,  8  S.  B. 
476— Gates  v.  Avery,  112  Wis.  277,  87  N. 
W.  1091. 

140.  A  trustee  who  agrees  to  pay  a  sum 
due   to  another,  from  the  trust   property. 
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whenever  there  shall  be  trust  funds  in  his 
hands  sufficient  for  that  purpose,  is  person- 
ally liable  for  the  breach  of  his  agreement, 
and  a  judgment  may  be  rendered  against 
him  individually.  Taylor  v.  Mayo  (Taylor 
V.  Davis)  110  U.  S.  330,  4  Sup.  Ct.  Rep.  147,' 

28:  163 

Misconduct  generally. 

As  Ground  for  Removal,  see  supra,  99, 
100. 

In  Dealing  with  Trust  Estate,  see  infra, 
146-161. 

Of  Cotrustee,  see  infra,  172. 

Liability  not  Discharged  by  Bank- 
ruptcy, see  Bankruptcy,  433-440. 

See  also  supra,  106,  137;  infra,  203, 
230,  231. 

141.  A  trustee  is  liable  for  misconduct, 
or  breach  of  trust,  or  negligence,  if  he  in- 
jures the  cestui  que  trustf  whether  he  him- 
self gains  by  his  misbehavior  or  not.  Taylor 
V.  Benham,  5  How.  233,  12:  130 
Cited  in   Northern   Assur.   Co.   ▼.   Grand   View 

Bldg.  Asso.  183  U.  S.  348,  46  L.  ed.  230, 
22  Sup.  Ct.  Rep.  133 — Jewett  v.  Cunard,  3 
Woodb.  &  M.  300,  Fed.  Cas.  No.  7,310 — 
Ellif?  V.  Naglee,  9  Cal.  695 — Means  v.  Earls, 
15  III.  App.  274 — Bancus  v.  Stover,  24  Hun, 
113 — Touchstone  v.  Whittington,  2  Baxt.  72 
— Mickle  V.  Brown,  4  Baxt.  475 — Blevlns  v. 
Murphy,  6  Baxt.  128 — Davis  v.  Harman,  21 
Gratt  200— Elliott  v.  Howell,  78  Va.  307. 

142.  The  cardinal  principle  applicable  to 
a  trustee  who  has  abused  his  trust  is  that 
the  wrongdoer  shall  derive  no  benefit  from 
his  wrong.    May  v.  Le  Claire,  11  Wall.  217, 

20:50 
Cited  In  Central  Nat.  Bank  v.  Connecticut 
Mut.  L.  Ins.  Co.  104  U.  S.  70,  26  L.  ed.  700 
— Atkinson  v.  Ward,  47  Ark.  639,  2  S.  W. 
77— Hamilton  v.  Dooly,  15  Utah,  303,  49 
Pac.  769. 

143.  The  cestui  que  trust  may  sue  the 
trustee  for  an  illegal  disposition  of  prop- 
erty unauthorizedly  substituted  for  the 
trust  property.  Duncan  v.  Jaudon,  15  Wall. 
165,  21 :  142 

144.  Where  a  trustee  has  abused  his  trust, 
the  cestui  que  trust  may  sue  for  the  original 
or  the  substituted  property;  and  if  either 
has  passed  into  the  hands  of  a  bona  fide 
purchaser  without  notice,  then  he  may  re- 
cover its  value  in  money.  May  v.  Le  Claire, 
11  Wall.  217,  20:  50 
Cited  In  Slaughter  v.  Glenn,  98  U.  S.  245,  25 

L.  ed.  123— Dow  v.  Berry,  18  Fed.  125 — 
Lackett  v.  Rumbaugh,  45  Fed.  37 — McClellan 
V.  Pyeatt,  14  C.  C.  A.  144,  32  U.  S.  App. 
104,  66  Fed.  847— Smith  v.  American  Nat. 
Bank,  32  C.  C.  A.  377,  60  U.  S.  App.  431, 
89  Fed.  840 — Glenn  v.  Glenn,  47  Ala.  210— 
Hennlnger  v.  Heald,  52  N.  J.  Eq.  440,  29 
Atl.  190 — Burwell  v.  Burwell,  78  Va,  582. 

145.  Concurrent  remedies  are  open  to  a 
representative  of  a  cestui  que  trust  for 
breach  of  an  express  agreement  by  the  trus- 
tee to  pay  the  agreed  compensation  for  serv- 
ices in  the  purchase  and  sale  of  land;  at 
law,  an  action  for  damage,  or,  in  equity,  a 
proceeding   to   enforce   the   trust   and   lien 


created  by  the  contract.    Seymour  t.  Freer. 

8  Wall.  202.  19:  306 

Cited   In   Townsend   v.    Vanderwerker,    160  r. 

S.  179,  40  L.  ed.  386,  16  Sup.  Ct.  Bep.  25S 

— Petrie  v.  Torrent,  88  Mich.  58,  49  N.  W. 

1076. 

Dealing:   with  trust   estate;    Indivldiial 
interest  of  trustee. 

Misconduct  Generally,  see  supra,  141- 
146. 

Sufficiency  of  Evidence  of  Fraud,  see 
Evidence,  2303. 

Levy  on  Trust  Property,  of  Execution 
against  Trustee,  see  Execution,  S, 
7. 

Effect  of  Personal  Representative  De- 
riving Benefit  from  Estates,  see 
Executors  and  Administrators,  71- 
76. 

Guardian  Selling  Land  to  Ward,  see 
Guardian  and  Ward,  12. 

Purchase  by  Trustee  on  Foreclosure,  see 
Mortgage,  444,  445. 

Necessity  of  Having  Proper  Parties 
Present  in  Action  for  Relief  against 
Trustee's  Purchase  with  Trust 
Funds,  see  Parties,  126. 

Adverse  Possession  by  Trustee  as  Ques- 
tion for  Jury,  see  Trial,  355. 

See  also  supra,  54,  126;  infra,  230,  231; 
Principal  and  Agent,  155;  Secrets; 
Taxes,  716. 

146.  A  trustee  cannot  become  a  purchaser 
of  the  trust  estate.  He  cannot  be  at  once 
vendor  and  vendee.  He  cannot  represent  in 
himself  two  opposite  conflicting  interests. 
Wormley  v.  Wormley,  8  Wheat.  421,  5:  651 
Michoud  V.  Girod,  4  How.  503,  11:  1076 
Cited  in  Michoud  v.  Girod,  4  How.  555,  11  I. 

ed.  1099— Tufts  v.  Tufts,  3  Woodt>.  ft  M. 
489,  Fed.  Cas.  No.  14,233 — Bound  v.  South 
Carolina  R.  Co.  50  Fed.  854 — ^Imboden  ▼. 
Hunter,  23  Ark.  624,  79  Am.  Dec.  116— Cnl- 
berhouse  v.  Shirey,  42  Ark.  28 — Golson  ▼. 
Dunlap,  73  Cal.  159,  14  Pac.  576 — MacGre;- 
or  V.  Gardner,  14  Iowa,  337 — Sypher  t. 
McHenry,  18  Iowa,  235 — Pratt  v.  Thornton, 
28  Me.  363,  48  Am.  Dec.  492 — ^Hantlns  r. 
Safford,  183  Mass.  160,  66  N.  E.  642— 
Fisher  v.  Concord  R.  Co.  50  N.  H.  203— 
Clarke  v.  Deveauz,  1  S.  C.  N.  S.  185 — Arm- 
strong V.  Campbell,  3  Yerg.  236,  24  Ab. 
Dec.  556 — Hendee  v.  Cleaveland,  54  Vt.  149 
— Lamar  v.  Hale,  79  Va.  158. 

147.  A  person  cannot  legally  purchase  on 
his  own  account  that  which  his  dutv  or 
trust  requires  him  to  sell  on  account  o\  an- 
other.   Michoud  V.  Girod,  4  How.  503. 

11:1076 

148.  If  a  trustee,  or  person  acting  for 
others,  sells  the  trust  estate,  and  become 
himself  interested  in  the  purchase,  tfas 
cestuis  que  trust  are  entitled  to  have  the 
purchase  set  aside  and  the  property  re-ex- 
posed to  sale.  Michoud  v.  Girod,  4  Hov. 
503,  11:1076 
Cited  in   Veazie   v.  Williams.  8   How.  152.  12 

L.  ed.  1026 — Brooks,  v.  Martin.  2  Wall.  S.'». 
17  L.  ed.  737 — Hammond  v.  Hopkins.  143  l*. 
S.  251,  36  L.  ed.  145.  12  Sup.  Ct.  Rep.  418 
— Hoyt  V.  Latham.  143  U.  S.  566.  36  I-  ed. 
264,  12  Sup.  Ct.  Rep.  568 — Tufts  t.  Tufia 
3  Woodb.  &  M.  496,  Fed.  Can.  No.  14,23^- 
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liockett  T.  Hill,  1  Woods.  567,  Fed.  Cas.  No. 
<,443 —  McGuire  t.  Briscoe,  2  Hayw.  &  H. 
69,  Fed.  Cas.  No.  8,813a — Wilson  v.  Jordan, 
3  Woods,  648,  Fed.  Cas.  No.  17,814 — Marye 
▼.  Strouse.  6  Sawy.  206,  5  Fed.  486 — Glover 
T.  Ames,  8  Fed.  357 — Northerti  P.  R.  Co.  v. 
Kindred,  3  McCrary,  631,  14  Fed.  ^0 — La- 
tham T.  Barney,  4  McCrary.  598,  14  Fed. 
441— Allan  v.  Gillet,  21  Fed.  274 — Easton  v. 
German  American  Bank,  23  Blatchf.  275,  24 
Fed.  525 — Ervin  v.  Oregon  R.  &  Nay.  Co.  23 
Blatchf.  627,  27  Fed.  632— Stewart  ▼.  St. 
Louis.  Ft.  S.  &  W.  R.  Co.  41  Fed.  738— 
-Chaffln  V.  Hull,  49  Fed.  628 — Bound  t.  South 
Carolina  R.  Co.  50  Fed.  854 — Warren  v. 
Burt,  7  C.  C.  A.  107.  12  U.  S.  App.  691,  58 
Fed.  103 — Gunn  v.  Black,  8  C.  C.  A.  539, 
19  U.  S.  App.  477,  60  Fed.  156 — Dugan  v. 
O'Donnell,  68  Fed.  989— McKinley  ▼.  Wll- 
Uams,  20  C.  C.  A.  313,  36  U.  S.  App.  749, 
74  Fed.  95 — Alger  v.  Anderson,  78  Fed.  739 
— McMonagle  ▼.  McGlinn,  86  Fed.  02 — ^Unlon 
Cent.  L.  Ins.  Co.  v.  Berlin,  33  C.  C.  A.  276, 
62  U.  S.  App.  223,  90  Fed.  781— Wing  ▼. 
Hartupee.  122  Fed.  901 — Littell  v.  Hackley, 
61  C.  C.  A.  300,  126  Fed.  314 — Stanwood  t. 
WIshard,  134  Fed.  964 — Imboden  t.  Hunter, 
23  Ark.  624,  79  Am.  Dec.  116 — White  v. 
Ward,  26  Ark.  446 — Hindman  ▼.  O'Connor, 
^  Ark.  638,  18  L.R.A.  497,  16  S.  W.  1052 
— Deady  v.  Townsend,  57  Cal.  296 — Re  Cow- 
•dcry,  69  Cal.  64,  58  Am.  Rep.  545.  10  Pac. 
47 — Golson  v.  Dunlap,  73  Cal.  159,  14  Pac. 
1S76 — Jones  v.  Hanna,  81  Cal.  510,  22  Pac. 
883 — Burke  v.  Bours,  92  Cal.  113,  28  Pac. 
57 — WickerBham  v.  Crittenden,  93  Cal.  20, 
28  Pac.  788— Lathrop  v.  Pollard,  6  Colo.  429 
— Morgan  v.  King,  27  Colo.  656,  63  Pac.  416 
— Filley  V.  Phelps,  18  Conn.  303 — Caldwell 
T.  Sigoumey,  19  Conn.  52 — Mallory  v.  Mal- 
lory  Wheeler  Co.  61  Conn.  188,  23  Atl.  708 
— Cl*»ndenninR  v.  Hawk,  10  N.  D.  94,  86  N. 
W.  114— Beckett  v.  Tyler,  3  MacArth.  320 
— Ferguson  v.  Bateman,  1  App.  D.  C.  202 — 
McClellan  v.  Marmlon,  11  App.  D.  C.  488 — 
Godfrey  v.  Dutton,  16  App.  D.  C.  131 — 
Stephens  v.  Orman,  10  Fla.  100 — Macon  v. 
Huff.  60  Ga.  229 — Scammon  t.  Commercial 
TTnion  Ins.  Co.  20  111.  App.  507 — Oilman, 
C.  &  S.  R.  Co.  V.  Kelly,  77  111.  434— Stur- 
devant  ▼.  Pike,  1  Ind.  279 — Doe  ex  dem 
Harkrider  v.  Harvey,  3  Ind.  106 — Hammond 
V.  Bookwalter,  12  Ind.  App.  182,  39  N.  E. 
872 — Port  V.  r.uRsell,  36  Ind.  65.  10  Am. 
Rep.  5 — Lane  v.  Taylor,  40  Ind.  504 — Shel- 
ton  V.  State,  53  Ind.  333,  21  Am.  Rep.  197 
— Fountain  Coal  Co.  v.  Phelps,  95  Ind.  276 
— Wayne  Pike  Co.  v.  Hammons,  129  Ind. 
377.  27  N.  B.  487— Sypher  v.  McHenry,  18 
Iowa,  235 — Frazler  v.  Jeakins.  10  Kan.  App. 
562,  63  Pac.  459 — Hardy  v.  First  Nat.  Bank, 
56  Kan.  496,  43  Pac.  1125 — Frazler  v.  Jea- 
kins, 64  Kan.  624.  57  L.R.A.  579,  68  Pac. 
24 — GIrod  v.  His  Creditors,  2  La.  Ann.  547 
— Stanbrough's  Succession,  37  La.  Ann.  278 
— McClendon  v.  Bradford,  42  La.  Ann.  162, 
7  So.  78 — Blenvenu's  Succession,  106  La. 
698,  31  So.  193 — European  &  N.  A.  R.  Co. 
T.  Poor,  59  Me.  281 — Burnham  v.  Heselton, 
82  Me.  501,  9  L.R.A.  93,  20  Atl.  80— Kelgh- 
ler  v.  Savage  Mfg.  Co.  12  Md.  416,  71  Am. 
Dec.  605 — Rlcketts  v.  Montgomery,  15  Md. 
50 — Hoffman  Steam  Coal  Co.  v.  Cumberland 
Coal  &  I.  Co.  16  Md.  508,  77  Am.  Dec.  311 
— Cum1)erland  Coal  &  I.  Co.  v.  Sherman,  20 
Md.  134 — Pingree  v.  Coffin,  12  Gray,  306 — 
Clute  V.  Barron,  2  Mich.  199— Dwight  v. 
Blackmar,  2  Mich.  334,  57  Am.  Dec.  130 — 
Sheldon  v.  Rice,  30  Mich.  301,  18  Am.  Rep. 
136 — McKay  v.  Williams,  67  Mich.  550,  11 
Am.  St.  Rep.  597,  35  N.  W.  169— Kimball 
▼.  Ranney.  122  Mich.  167,  46  L.R.A.  406,  80 
U.  S.  Dig.— 360 


Am.  St.  Rep.  548.  80  N.  W.  902 — King  v. 
Remington.  36  Minn.  26,  29  N.  W.  352 — 
St.  Paul  Trust  Co.  v.  Strong,  86  Minn.  6, 
88  N.  W.  256 — Houston  v.  National  Mut. 
Bldg.  k  L.  Asso.  80  Miss.  39,  92  Am.  St. 
Rep.  565,  31  So.  540 — Scott  v.  Freeland,  7 
Smedes  &  M.  418,  45  Am.  Dec.  310 — Pearson 
V.  Moreland,  7  Smedes  &  M.  618,  45  Am. 
Dec.  319 — ^Bent  v.  Priest.  10  Mo.  App.  557 
— State  ex  rel.  Jones  v.  Jones,  53  Mo.  App. 
218 — Charleville  v.  Chouteau,  18  Mo.  503 — 
Hardwick  v.  Jones,  65  Mo.  59 — Euneau  v. 
Rieger,  106  Mo.  675.  16  S.  W.  854— Blake 
▼.  Chambers,  4  Neb.  94 — Stettnlsche  v.  Lamb, 
18  Neb.  627,  26  N.  W.  374— Veeder  ▼.  Mc- 
Kinley-Lanning  Loan  &  T.  Co.  61  Neb.  905, 
86  N.  W.  982 — ^Pearson  v.  Concord  R.  Corp. 
62  N.  H.  543,  644,  13  Am.  St.  Rep.  590— 
Scott  V.  Gamble,  9  N.  J.  Eq.  236 — Obert  v. 
Obert,  10  N.  J.  Eq.  103— Obert  v.  Obert,  12 
N.  J.  Eq.  430 — Staats  v.  Bergen,  17  N.  J. 
Bq.  307 — Booraem  v.  Wells,  19  N.  J.  Eq.  97 
— Colgate  v.  Colgate,  28  N.  J.  Eq.  383 — 
Carson  v.  Marshall,  37  N.  J.  Eq.  215 — 
Stewart  ▼.  Lehigh  Valley  R.  Co.  88  N.  J. 
L.  623 — Corbin  t.  Baker,  66  App.  Div.  37, 
67  N.  Y.  Supp.  249 — Cumberland  Coal  &  I. 
Co.  T.  Sherman,  30  Barb.  662 — Butts  v. 
Wood,  38  Barb.  189 — Spelman  v.  Terry,  8 
Hun,  209 — Jones  v.  Butler,  11  Hun.  425 — 
People  V.  Stock  Brokers'  Bldg.  Co.  28  Hun, 
277— Gardner  v.  Ogden,  22  N.  Y.  349,  78  Am. 
Dec.  192 — Conkey  v.  Bond,  36  N.  Y.  430 — 
Ten  Eyck  v.  Craig,  62  N.  Y.  420 — Scholle  v. 
Scholle,  101  N.  Y.  172,  4  N.  E.  334— Empire 
State  Ins.  Co.  v.  American  Cent.  Ins.  Co. 
138  N.  Y.  449,  34  N.  E.  200— Sage  v.  Culver, 
147  N.  Y.  247,  41  N.  E.  513— Piatt  v.  Long- 
worth,  27  Ohio  St.  196 — Berkmeyer  v. 
Killerman,  32  Ohio  St  257,  30  Am.  Rep. 
677 — Barnes  v.  Lynch,  9  Okla.  186,  69  Pac. 
999 — Beeson  v.  Beeson,  9  Pa.  286 — Dundas's 
Appeal,  64  Pa.  333 — Bruner  v.  Finley,  187 
Pa.  406.  41  Atl.  334— Re  McCann,  2  Pearson 
(Pa.)  486 — 'Rice  v.  Southern  Pennsylvania 
Iron  &  R.  Co.  32  Phila.  Leg.  Int  431 — Wing 
V.  Hartupee,  34  Pittsb.  L.  J.  N.  S.  62 — 
Randall  v.  Lautenberger,  16  R.  I.  159,  13  Atl. 
100 — Scottish- American  Mortg.  Co.  v.  Chow- 
ney,  70  S.  C.  242,  49  S.  E.  569 — Hendee  ▼. 
Cleaveland,  54  Vt.  149— Lamar  v.  Hale,  79 
Va.  158 — Ferguson  v.  Gooch,  94  Va.  9.  40 
L.R.A.  237,  26  S.  B.  397 — Francis  ▼.  Cline, 
96  Va.  221,  81  S.  B.  10— Northport  v.  North- 
port  Towns! te  Co.  27  Wash.  549,  68  Pac.  204 
—Estill  V.  McCUntlc,  11  W.  Va.  424— New- 
comb  V.  Brooks,  16  W.  Va.  69,  60,  63,  64 — 
Hope  V.  Valley  City  Salt  Co.  25  W.  Va.  805 — 
Matheney  v.  Sandford,  26  W.  Va.  405 — Glllett 
V.  Glllett,  9  Wis.  198. 

149.  A  trustee  cannot  become  a  purchaser 
at  his  own  sale,  without  a  special  permis- 
sion from  a  court  of  competent  jurisdiction. 
Allen  v.  Gillette,  127  U.  S.  589,  8  Sup.  Ct. 
Rep.  1331,  32:  271 

DiatinguUhed   in    Fleming   v.    McCutcheon,    85 

Minn.  164,  88  N.  W.  433. 
died  In  Leavenworth  County  v.  Chicago,  R.  I. 
&  P.  R.  Co.  134  U.  S.  708,  33  L.  ed.  1074,  10 
Sup.  Ct.  Rep.  708 — Pewabic  MIn.  Co.  v.  Ma- 
son, 145  U.  S.  362,  36  L.  ed.  736.  12  Sup.  Ct. 
Rep.  887 — Deck  v.  Whitman,  96  Fed.  879 — 
Mulherin  Sons  v.  Rice,  106  Ga.  812.  32  S.  E. 
865— McMillan  v.  Harris,  110  Ga.  83,  48  L. 
R.A.  350,  78  Am.  St.  Rep.  03,  35  S.  E.  334 — 
Ford  V.  Wright,  114  Mich.  127,  72  N.  W.  197 
—Barber  v.  Bowen,  47  Minn.  123,  49  N.  W. 
684 — Atkins  v.  Judson,  33  App.  Div.  48,  53 
N.  Y.  Supp.  504 — Tenlson  v.  Patton,  95  Tex. 
291,  67  S.  W.  92— Haarstick  v.  Fox,  9  Utah, 
120,  33  Pac.  261. 
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150.  A  purchase  per  interposituin  perso- 
nam, by  a  trustee  or  agent,  of  tbe  particular 
property  of  which  he  has  the  sale,  or  in 
which  he  represents  another,  whether  he  h&s 
an  interest  in  it  or  not,  carries  fraud  on 
the  face  of  it.  Michoud  v.  Girod,  4  How. 
503,  11:1076 
Cited  In   Hamilton  v.   Hubbard,   134   Cal.   606, 

65  Pac.  321. 

151.  A  trustee's  purchase  or  deal  in  the 
trust  property  for  his  'own  benefit  or  on 
his  own  behalf,  directly  or  indirectly,  is  not 
absolutely  void ;  it  is  only  voidable,  and  may 
be  confirmed  by  the  parties  interested,  di- 
rectly or  by  long  acquiescence.  Hammond 
V.  Hopkins,  143  U.  S.  224,  12  Sup.  Ct.  Rep. 
418,  36:  134 
Cited  In  Littell  v.  Hackley,  81  C.   C.  A.  301, 

126  Fed.  315~Quirk  v.  Llebert,  12  App.  D. 
C.  403— Shelby  v.  Crelshton,  85  Neb.  493, 
101  Am.  St.  Rep.  630,  91  N.  W.  369— Wade 
V.  Odle,  21  Tex.  Civ.  App.  662,  54  S.  W. 
786. 

152.  Where  a  trustee  becomes  one  of  a 
syndicate  to  purchase  the  trust  property, 
and  he  does  not  conceal  that  fact,  and  the 
sale  is  a  prudent  one,  and  by  making  it  he 
is  enabled  to  effect  a  distribution  of  the  es- 
tate without  delav,  and  there  is  no  fraud  or 
bad  faith  on  his  part,  while  the  law  makes 
the  sale  voidable  at  the  election  of  the 
cestiiis  que  trust  it  demands  prompt  action 
on  their  part  in  disaffirming  it.  Hoyt  v. 
Latham,  143  U.  S.  653,  12  Sup.  Ct.  Rep.  568, 

36:  259 

Cited  in  Godfrey  v.  Dutton,  16  App.  D.  C.  131 

— Barnes  v.  Lynch,  9  Okla.  187,  59  Pac.  909. 

153.  Where  the  trustee  himself  recognizes 
the  right  of  the  cestuis  que  trust  to  set  aside 
a  sale  of  the  trust  property  in  which  he  is 
interested  as  one  of  the  purchasers,  and  gives 
tlicm  a  satisfactory  statement  of  the  facts, 
and  gives  them  time  to  make  their  decision 
to  annul  the  sale,  and  several  extensions, 
and  several  years  have  elapsed  and  the  prop- 
erty has  largely  increased  in  value,  and  ma- 
terial witnesses  have  died,  and  no  reason  is 
given  for  their  delay, — ^such  delay  amounts 
to  a  ratification  of  the  sale;  and  an  action 
by  them  to  set  it  aside  should  be  dismissed. 
Hoyt  V.  Latham,  143  U.  S.  653,  12  Sup.  Ct. 
Rep.  568,  36:  259 

154.  Where  there  was  no  understanding 
or  agreement  between  the  purchaser  at  a 
public  sale  and  the  trustee  making  the  sale, 
and  no  collusion  between  them,  and  no  fraud 
in  fact,  and  the  duties  of  the  trustee  have 
since  ended,  and  the  sale  has  been  confirmed 
by  the  court,  the  circumstance  that,  years 
afterwards,  the  trustee  bought  the  property 
from  the  purchaser,  in  good  faith,  and  for 
a  fair  price  paid  to  him,  does  not  vitiate 
and  annul  the  public  sale.  Stephen  v.  Beall, 
22  Wall.  329,  22:  786 
Cited  in  Roush  v.  Fort,  2  Mont.  486. 

155.  In  Texas  a  trustee  may  purchase  the 
trust  propel ty  at  a  judicial  sale  brought 
about  by  a  third  person,  which  he  had  no 
part  in  procuring  and  over  which  he  could 
not  have  had  control.  Allen  v.  Gillette,  127 
U.  S.  589,  8  Sup.  Ct.  Rep.  1331,  32:  271 


156.  That  trustees  divided  property  by 
the  ordinary  method  of  sale  is  not  evidence- 
of  conspiracy,  where  the  property  brought 
fair  prices.  Selling  in  Uioclra,  instead  of 
subdividing  the  property,  is  not  necessarily 
evidence  of  fraud.  Hammond  v.  Hopkins. 
143  U.  S.  224,  12  Sup.  Ct.  Rep.  418,  36:  134 

157.  When  everything  is  honestly  done 
by  a  trustee,  and  the  rights  of  others  have 
not  been  prejudiced  to  the  advantage  of  the 
trustee,  the  simple  fact  of  interest  is  not  suf- 
ficient to  justify  the  withholding  of  a  con- 
firmation of  his  acts.  Clark  v.  Eaton 
(Clark  v.  Freedman's  Sav.  &  T.  Co.)  100  U. 
S.  149,  25:  573 

158.  Trustees  should  be  charged  witli 
gains  which  they  have  made  from  the  illegal 
use  of  the  trust  estate, — ^as  usury.  I5:irii*' 
V.  Saunders,  16  How.  536,  14:  1047 

159.  All  gains  made  by  a  trustee,  by  a 
wrongful  appropriation  of  the  trust  fund, 
sh^ll  go  to  the  cestui  que  trust,  and  all 
losses  shall  be  borne  by  the  trustee.  Oliver 
V.  Piatt,  3  How.  333,  11:622 
Cited  In  Mlcboud  v.  Girod,  4  How.  556.  11  L. 

ed.  1100 — Central  Nat.  Bank  v.  Connecticut 
Mut  L.  Ins.  Co.  104  U.  S.  70,  26  L.  ed.  700 
— English  V.  Mclntyre,  29  App.  DIv.  447.  51 
N.  Y.  Supp.  697 — Donnelly's  Estate.  36  l*t. 
189 — Brown  v.  Lambert,  83  Gratt.  263— Bur- 
well  V.  Bnrwell,  78  Va.  582. 

160.  Where  a  trusty  borrows  from  the 
trust  funds  in  his  hands,  with  the  consent 
of  the  cestui  que  trust,  and  fails  to  secure 
the  sum  in  the  manner  promised,  he  must  be 
held  liable  to  substitute  such  security  there* 
for  as  he  ought  to  have  taken  upon  any 
change  of  investment  effected  in  pursuance  of 
the  original  trust.  Caldwell  v.  Taggart.  4 
Pet.  190  7:  828 
Cited  in  Wright  v.  Miller,  1  Sandf.  Ch.  118. 

161.  An  administrator  is  bound  to  the  ut 
most  good  faith  in  his  dealings  with  the 
property  of  a  person  of  weak  mind,  and 
should  be  held,  in  its  disposition,  to  the  re- 
sponsibilities of  a  trustee  of  such  person. 
Griffith  V.  Godey,  113  U.  S.  89,  6  Sup.  Cl 
Rep.  383,  28:  934 
Cited  in  Orth  v.  Orth,  145  Ind.  201,  32  L.R.A. 

807,  67  Am.  St.  Rep.  185,  42  N.  E.  277. 

—  Editorial  notes. 

Dealings  of  truste  with  trust  estate. 

3:  181;  5:651 

Aoooiiiiting:. 

Liability  of  Trust  Estate  Generally,  see 
infra,  IV. 

By  Husband  as  Trustee  for  Wife,  see 
Husband  and  Wife,  105. 

Laches  as  Bar,  see  Limitation  of  Ac- 
tions, 197. 

See  also  supra,  134-136,  158,  159. 

162.  In  a  suit  in  equity  to  charge  de- 
fendant as  trustee  of  real  property  and  com- 
pel a  conveyance  to  plaintiff,  where  therr 
is  doubt  as  to  the  effect  of  an  award  by  com- 
missioners, and  as  to  the  good  faith  of  all 
the  parties,  defendant  is  not  liable  to  ac- 
count for  the  rental  value,  but  only  for  th#> 


TRUSTS,  II.  c 


5747 


actual  receipts.  Lawrence  v 
8.  139,  11  Sup.  Ct.  Rep.  33, 
Cited  in  Goode  ▼.  Gaines,  145 
ed.  656,  12  Sup.  Ct.  Rep.  839 
(Gaines  v.  Caldwell)  148  U. 
432.  13  Sup.  Ct.  Rep.  611- 
kansas  Nat.  Bank,  69  Ark 
677. 


Rector,  137  U. 
34:  600 
U.  S.  152,  36  L. 
— Gaines  v.  Rugg 
S.  229,  37  L.  ed. 
-Sumpter  v.  Ar- 

233,   62   S.    W. 


163.  The  estate  of  a  trustee  who  has 
failed  to  account  for  an  investment  in  real 
estate  will  be  held  liable  in  the  sum  origi- 
nally realized  therefrom,  where  that  sum  is 
definitely  fixed,  and  it  is  impossible  to  de- 
termine with  precision  the  ultimate  fate  of 
the  investment.  Darlington  v.  Turner,  202 
U.  S.  195,  26  Sup.  Ct.  Rep.  630,  50:  992 

164.  Where  one  holds  property  in  trust 
for  another  and  sells  the  same,  he  is  bound 
to  account  for  its  proceeds  to  the  beneficiary 
of  the  trust,  according  to  the  terms  of  the 
trust.  Irvine  v.  Dunham,  111  U.  S.  327,  4 
Sup.  Ct.  Rep.  501,  28:444 
Cited  In  Irvine  v.  Angus,  35  C.  C.  A.  503,  93 

Fed.  631. 

165.  Where  one  of  two  trustees  of  a  mi- 
nor's real  and  personal  estate  was  adminis- 
trator de  bonis  non  upon  the  estate  of  the 
minor's  father,  and  the  other  trustee  was 
the  minor's  guardian,  the  trustees  ought  not 
to  be  charged  with  the  money  which  the  ad- 
ministrator trustee  has  paid  himself  as  com- 
missions, or  with  the  allowances  made  to 
the  guardian  trustee,  after  such  items  have 
been  allowed  by  the  probate  court.  Barney 
V.  Saunders,  16  How.  535,  14:  1047 

Compensation. 

Conclusiveness  of   Decision   as   to,  see 

Judgment,  679. 

See  also  infra,  198. 

166.  Although  the  rule  is  that  a  trustee 
should  receive  a  fair  compensation  for  his 
services,  yet  a  trustee  who  has  acted  dis- 
honestly or  fraudulently  will  not  be  allowed 
the  same  compensation  as  one  who  has  acted 
uprightly   in   all   respects;    and   negligence 
and  want  of  care  may  amount  to  a  want  of 
good  faith.     If  trustees,  having  a  large  es- 
tate   to    invest    and    accumulate,    keep    no 
books  of  account,  make  no  account  of  their 
trust,  risk  the  funds  in  their  own  specula- 
tions, and  lend  them  without  security,  they 
have  but  small  claim  to  compensation  in  any 
shape  or  to  any  amount.    Barney  y.  Saund- 
ers, 16  How.  535,  14:  1047 
Cited  In  Blscoe  y.  State,  23  Ark.  599 — Musco- 
gee Lumber  Co.  v.  Hyer,  18  Fla.  704,  43  Am. 
Rep.  332 — Booth  v.  Bradford,  114  Iowa,  572, 
87    N.    W.    685 — Rowland    v.    Maddock,    183 
Mass.  364,  67  N.  £.  347. 

167.  A  trustee  should  be  allowed  no  com- 
pensation, when  he  literally  did  nothing 
towards  executing  his  trust,  but  was  guilty 
of  the  grossest  abuses  concerning  it.  Walk- 
er V.  Beal  (Walker  y.  Walker)  9  Wall.  743, 

19:  814 

168.  An  allowance,  to  two  trustees  of  a 
railroad,  of  $79,083.28  and  $52,722.15,  was 
lield  excessiye  under  the  circumstances,  and 
tk   gross  sum  of  $75,000  allowed  to  them 


jointly.    Williams  y.  Morgan,  111  U.  S.  684, 
4  Sup.  Ct.  Rep.  638,  28:  559 

Cited  In  Phinlzy  y.  An^usta  ft  K.  R.   Co.  98 
Fed.    777. 

Cotrustees. 

Laches  as  Bar  to  Liability  for  Defalca* 
tion  of,  see  Limitation  of  Actions, 
196. 
See  also  supra,  125,  165. 

169.  Where  there  is  more  than  one  trus- 
tee, they  can  direct  one  of  their  number  to 
transact  business,  and  the  acts  of  the  one 
thus  authorized  are  the  acts  of  all.  How- 
ard F.  Ins.  Co.  V.  Chase,  5  Wall.  509, 

18:  524 

170.  Where  there  are  two  trustees  un- 
der an  assignment  by  an  insolvent  for  the 
benefit  of  creditors,  an  assignment  of  prop- 
erty by  one,  the  other  neither  joining  in  nor 
assenting  to  it,  is  void.  Wilbur  v.  Almy, 
12  How.  180,  13:944 
Cited  in  Wilkinson  y.  Wilkinson.  2  Curt.  C.  C. 

585,  Fed.  Cas.  No.  17,677— The  William  D. 
Rice,  3  Ware,  135,  Fed.  Cas.  No.  17,601 — 
Farmers'  Loan  &  T.  Co.  v.  Lake  Street  Elev. 
R.  Co.  122  Fed.  921 — Boston  Franklinite  Co. 
y.  Condlt,  19  N.  J.  Eq.  400 — Cooper  v.  Illi- 
nois C.  R.  Co.  38  App.  Dlv.  28,  57  N.  Y.  Supp. 
925. 

171.  A  yalid  lease  of  real  property  con- 
taining a  covenant  to  renew  cannot  be  made 
by  one  of  the  trustees  in  whom  the  title  to 
the  property  is  vested,  as  such  an  act  is  of  a 
nature  to  require  the  deliberate  discretion 
and  judgment  of  all  the  trustees.  Winslow 
v.  Baltimore  &  0.  R.  Co.  188  U.  S.  646,  33 
Sup.  Ct.  Rep.  443,  47:  635 

172.  An  abandonment  of  discretionary 
power  by  a  trustee  to  a  cotrustee  which  will 
make  the  ormer  liable  for  the  latter's  de- 
falcation is  not  shown  by  the  mere  fact  that 
the  latter  collected  and  misappropriated 
funds  belonging  to  the  estate  and  that  some 
ministerial  duties  under  the  trust  may  have 
been  relinquished  to  him,  where  it  does  not 
appear  when  or  how  he  obtained  control  of 
the  funds  which  he  misappropriated  of  that 
it  may  not  have  been  done  shortly  before  his 
death  and  the  discovery  of  the  defalcation. 
Colbum  y.  Grant,  181  U.  S.  601,  21  Sup.  Ct. 
Rep.  737,  45:  1021 

c.  Suit  for  Instructional 

Acts  of  Trustee  as  Binding  upon  Cestui  Que 

Trust f  see  supra.  111. 
Filing  of  Bill  Does  Not  Suspend  Power  of 

Removal,  see  supra,  104. 
See  also  supra,  109. 

173.  Questions  depending  upon  future 
eyents,  and  affecting  the  rights  of  persons 
not  in  being,  and  unnecessary  to  be  decided 
for  the  present  guidance  of  the  trustee,  will 
not  be  decided  upon  a  bill  in  equity  by  a 
trustee  for  instructions  in  the  execution  of 
his  trusts.  May  y.  May,  167  U.  S.  310,  17 
Sup.  Ct.  Rep.  824,  42:  179 
Cited  in  O'Cain  y.  O'Caln,  51  S.  C.  355,  29  S. 

E.  68. 
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Ill,  Interest  of  Cestui  Que  Trust;  Rights 
of  Creditors;  Spendthrift  Trust. 

a.  In  Qeneral. 

Interest  of  Cestui  Que  Trust  in  Passive 
Trust,  see  supra,  16,  18. 

Equities  as  Between  Trustee  and  Cestui 
Que  Trusty  see  supra,  110. 

Relation  Between  Trustee  and  Cestui  Que 
Trust  as  Respects  Title,  see  supra,  119. 

Remedy  of  Cestui  Que  Trust  for  Misconduct 
of  Trustee,  see  supra,  141-145,  148,  152, 
153,  160. 

Ratification  by  Cestui  Que  Trust  of  Trus- 
tee's Purchase,  see  supra,  151-153. 

Right  of  Cestui  Que  Trust  to  Profits  Arising 
Out  of  Unlawful  Acts  of  Trustee,  see 
supra,  159. 

Following  Trust  Property,  see  infra,  V.  b. 

Transfer  of  Bank  Stock  Held  in  Trust,  see 
Banks,  26. 

Confiscation  of  Equitable  Interests  of  Ces- 
tui Que  Trusts,  see  Confiscation  and  Se- 
questration, 12. 

Adjustment  of  Equities  Arising  out  of 
Breach  of  Trust,  as  Case  for  Equity,  see 
Equity,  160. 

Parol  Evidence  to  Identify  Beneficiary,  see 
Evidence,  1577. 

Validity  of  Conveyance  of  Legal  Title  by 
Husband  as  Trustee  for  Wife  as  against 
Creditors,  see  Fraudulent  Conveyances, 
128. 

Rights  of  Wife  under  Marriage  Settlement, 
see  Husband  and  Wife,  II.  i. 

Rights  of  Children  under  Marriage  Settle- 
ment, see  Husband  and  Wife,  119,  120. 

When  Rights  of  Beneficiaries  Barred  by 
Laches,  see  Limitation  of  Actions,  191- 
197,  203,  213. 

Action  by  Cestui  Que  Trust  in  his  Own 
Name,  see  Parties,  1,  18,  20. 

Constructive  Seisin  under  Grant,  Before  Pat- 
ent Issued  to  Grantor,  see  Real  Prop- 
erty, 8. 

Vested  Interest,  see  Real  Property,  52,  53. 

Validity  of  Release  from  Heirs  of  Cestui 
Que  Trustf  see  Release,  15. 

Vendee's  Equitable  Estate  Under  Contract 
for  Sale  of  Lands,  see  Vendor  and  Pur- 
chaser, 46g. 

Election  by  Cestui  Que  Trust  to  Take  Land 
or  Money,  see  Wills,  233-235. 

See  also  supra,  3,  4;  Ejectment,  50. 

174.  In  the  law  of  real  property,  the  prin- 
ciples which  apply  to  estates,  both  legal  and 
equitable,  with  a  few  limited  exceptions,  are 
the  same.  Trust,  like  a  legal  estate,  is  de- 
scendible, devisable,  alienable,  and  barable 
by  the  act  of  the  parties  and  by  matter  of 
record.  Den  ex  dem.  Croxall  v.  Sherrerd 
(Croxall  V.  Shererd)  5  Wall.  268,  18:  572 
Lewis  V.  Hawkins,  23  Wall.  119,  23:  113 

Cited  In  Davis  v.  Gray,  16  Wall.  229,  21  L.  ed. 
456 — Green  v.  Green,  23  Wall.  491,  23  L.  ed. 
77 — New  Orleans  Canal  k  Bkg.  Co.  ▼.  Mont- 
gomery, 95  U.  S.  18,  24  L.  ed.  347 — Quid  v. 
Washington  Hospital  for  Fotindlln&rs,  05  U.  S. 
812,  24  L.  ed.  462— Partee  v.  Thomas,  11 
Fed.  776 — Pittsfleld  Sav.  Bank  v.  Berry,  63 


N.  H.  110 — Embury  v.  Sheldon,  50  How.  Pr. 
327. 

175.  In  the  consideration  of  a  court  of 
equity,  the  cestui  que  trust  is  actuall? 
seised  of  the  freehold.  Den  ex  dem.  Croxall 
V.  Sherrerd  (Croxall  v.  Shererd)  5  Wall. 
268,  18: 572 
Cited  in  Cushlng  v.  Blake,  30  N.  J.  Uq.  695— 

Gould  V.  Taylor  Orphan  Asylum,  46  Wis.  117. 
50  N.  W.  422. 

176.  A  devise  to  trustees  and  their  heirn 
to  the  usep  mentioned  carries  the  legal  es- 
tate to  the  cestui  que  trust,  unless  the  will 
has  imposed  on  the  trustees  some  duty  the 
performance  of  which  requires  the  legal  es- 
tate to  be  vested  in  them;  and  in  that  ca^ 
they  would  take  an  estate  exactly  com- 
mensurate with  the  exigencies  of  their  tru!»t. 
Webster  v.  Cooper,  14  How.  488,  14:  510 
Cited  In  Doe  ex  dem  Poor  ▼.  Consldlne,  6  Wali. 

471,  18  L.  ed.  873 — Re  Anderson,  2  Huj^bet. 
393,   Fed.   Cas.  No.   351 — Ward  t.  Amorr.  1 
Curt.  C.  C.  427.  Fed.  Cas.  No.  17.146— Young 
V.  Mahoning  County,  53  Fed.  899 — Alger  t. 
Anderson,  78  Fed.  733 — Frey  v.  Allen,  9  App 
D.  C.  406 — Fleming  v.  Hughes.  99  Ga.  447, 
27    S.    E.    791— Witham    v.    Brooner.   63  111 
347 — Meek  v.  Brlggs,  87  Iowa.  617.  43  Am 
St.  Rep.  410,  64  N.  W.  456 — Long  v.  Long,  0:' 
Md.  65 — Comwell  v.  Wulff,  148  Mo.  552.  4J 
L.R.A.  55,  50  S.  W.  439 — Hutchlns  ▼.  U«>>- 
wood,  50  N.  H.  497. 

177.  Any  legal  conveyance  by  a  cestui  ^ur 
trust  will  have  the  same  operation  in  equiij 
upon  the  trust  as  it  would  have  had  at  Ux 
upon  the  legal  estate.  Den  ex  dem.  Croxall 
V.  Sherrerd  (Croxall  v.  Shererd)  5  Wall- 
268,  18: 572 
Cited  in  Reld  v.  Gordon,  35  Md.  184. 

178.  The  rights  of  a  cestui  que  trust  un- 
der a  written  transfer  in  trust,  do  not  depen-i 
upon  the  formal  acceptance  by  the  trustee  of 
the  trust  imposed  upon  him;  such,  rights 
will  be  protected  by  a  court  of  equity,  even  if 
the  trustee  declines  to  act.  Averv  v.  Clearr. 
132  U.  S.  604,  10  Sup.  Ct.  Rep.  220,  33:  463 

179.  Those  interested  in  property  held  in 
trust,  and  ultimately  entitled  to  the  entire 
proceeds,  may  elect  to  take  the  property  in 
its  then  condition  and  to  hold  it  as  tenanti 
in  common;  but  the  acts  showing  an  tnUn- 
tion  so  to  take  must  be  unequivocal  and  be 
concurred  in  by  all  the  parties  interested. 
Potter  ▼.  Ck>uch,  141  U.  S.  296.  11  Sup.  a 
Rep.  1006,  35:721 

180.  A  deed  of  land  in  trust  for  the  grant- 
or during  life,  and,  after  his  death,  for  hi^ 
three  children,  confers  upon  the  children  an 
equitable  interest,  as  tenants  in  common,  is 
fee  simple,  and  after  the  grantor's  deaib. 
their  conveyance  and  that  of  the  trustee  pasf 
the  whole  interest,  legal  and  equitable,  to  a 
purchaser.  Barribeau  v.  Brant,  17  Hov. 
43,  15: 34 

181.  Where  one  became  a  cestui  que  tr^it 
under  an  agreement  to  purchase  land  wi:h 
another's  money  and  be  paid  for  servic** 
from  the  profits  of  the  sale  within  a  certaia 
period,  his  rights  continued  after  the  expira 
tion  of  the  time  agreed  upon  for  the  saJ^. 
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unless  he  renounced    or    disclaimed    them. 
Seymour  v.  Freer,  8  Wall.  202,  19:  306 

5.  Bights     of     Creditors;     Spendthrift 

Trust. 

Creditors  of  Estate  Generally,  see  infra,  201, 
202. 

Trustee  Representing  Creditors,  see  supra, 
176. 

Trust  to  Take  Effect  on  Bankruptcy,  see 
Bankruptcy,  105. 

What  Law  Governs,  see  Conflict  of  Laws, 
151,  152. 

Evidence  of  Fraudulent  Intent,  see  Evidence, 
2080. 

Right  to  Levy  on  Interest,  see  Execution, 
12,  13. 

Validity  as  against  Creditors  of  Trust  for 
Benefit  of  Wife,  see  Fraudulent  Con- 
veyances, 135,  136. 

Lien  of  Judgment  on  Trust  Lands,  see  Judg- 
ment, 870,  871. 

See  also  Real  Property,  12. 

182.  If  a  bill  is  filed  to  enforce  a  trust, 
no  judgment  or  execution  is  necessary  as  a 
preliminary  step  to  the.  interposition  of  the 
court,  but,  in  that  case,  the  complainants 
are  not  entitled  to  a  preference  where  none 
is  given  to  them  in  the  trust  deed.    Day  v. 
Washburn,  24  How.  352,  16:  712 
Cited  In  Case  v.  Beauregard  (Case  v.  New  Or- 
leans &  C.  R.  Co.)    101  U.  S.  691,  25  L.  ed. 
1005 — Wyman    v.    Mathews,    53    Fed.    680 — 
George  v.  Wallace,  68  C.  C.  A.  46,  135  Fed. 
292 — Livingston  v.  Swofford  Bros.  Dry  Goods 
Co.  12  Colo.  App.  327,  56  Pac.  351. 

183.  The  beneficial  interest  of  a  cestui  que 
trust  is  liable  for  his  debts.  Smith  v.  Orton, 
131  U.  S.  Ixxv.  Appx.  and  18:  62 
Nichol  V.  Levy,  5  Wall.  433,  18:  596 
Cited  in  Potter  v.  Couch,  141  U.  S.  317,  35  L. 

ed.  732,  11  Sup.  Ct.  Rep.  1005~Raynold8  v. 
Hanna,  55  Fed.  792 — Re  Baudouine,  06  Fed. 
539 — Seymour  v.  McAvoy,  121  Cal.  445,  41 
L.R.A.  548,  53  Pac.  946— Weller  v.  Noffsinger, 
57  Neb.  461.  77  N.  W.  1075— Turley  v.  Mass- 
engill,  7  Lea,  357 — Guernsey  v.  Lazear,  51  W. 
Va.  333,  41  S.   E.  405. 

184.  Land  held  under  a  passive  trust  is 
liable  to  judicial  sale  for  the  debts  of  the 
cestui  que  trust,  McGoon  v.  Scales,  9  Wall. 
23,  19:  545 

185.  In  Illinois,  where  the  legal  title  to 
lands  is  in  trustees  for  the  purpose  of  serv- 
ing the  requirements  of  an  active  trust,  a 
judgment  creditor  has  no  lien  on  the 
equitable  estate,  and  can  acquire  none  at 
law  on  the  lands,  but  can  obtain  one  only  by 
filing  a  bill  in  equity  for  that  purpose. 
Spindle  v.  Shreve,  111  U.  S.  542,  4  Sup.  Ct. 
Rep.  522,  28:  512 

186.  A  settlement  between  debtor  and 
ereditor  of  all  indebtedness  between  them, 
followed  by  a  judgment  upon  the  instrument 
there  givt?n.  can  have  no  retroactive  effect 
upon  the  rights  of  trustee  and  cestui  que 
trust  in  a  deed  by  the  debtor  in  trust  for  hi^ 
wife,  executed  before  the  settlement.  Mat- 
tingly  V.  Nye,  8  Wall.  370,  19:  380 


187.  The  owner,  in  transferring  property, 
may  impose  such  conditions  that  it  cannon- 
be    reached    by    the    transferee's    creditors. 
Hyde  v.  Wood,  94  U.  S.  523,  24:  264 
Cited  in  Phillips  v.  Ogle,  21  D.  C.  204— Thomp- 
son V.  Murphy,  10  Ind.  App.  466,  37  N.  E. 
1094 — Roberts  v.  Stevens,  84  Me.  333,  17  L. 
R.A.  270,  24  Atl.  873— Smith  v.  Towers,  69 
Md.   101,  9   Am.   St.  Rep.   398,   15  Atl.  92— 
Sparhawk  v.   Cloon,   126  Mass.   267— Broad- 
way Nat.  Bank  v.  Adams,  133  Mass.  172,  43 
Am.   Rep.   504 — Lampert  v.   Haydel.   96   Mo. 
451,  2  L.R.A.   117,  9  Am.  St.  Rep.  358,  9  S. 
W.    780 — Lampert    v.    Haydel,    20    Mo.    App. 
621 — Weller   v.   Noffsinger,   57   Neb.   462,   77 
N.    W.    1075 — Jourolmon    v.    Massengill,    86 
Tenn.  105,  5  S.  E.  719 — Patten  v.  Herring, 
9  Tex.  Civ.  App.  646,  29  S.  W.  388— McClure 
V.  Cook,  39  W.  Va.  586.  20  S.  E.  612. 

188.  The  owner  of  property  can  so  dispose 
of  it  that  the  object  of  his  Bounty  does  not 
hold  it  subject  to  his  debts.  Nichols  v. 
Eaton,  91  U.  S.  716,  23:  254 
Cited  In  Potter  v.  Couch,  141  U.  S.  317,  26  L. 

ed.  732,  11  Sup.  Ct.  Rep.  1005 — Durant  v. 
Hospital  L.  Ins.  Co.  2  Low.  Dec.  580,  Fed. 
Cas.  No.  4,188 — Spindle  v.  Shreve,  9  BIss. 
201,  4  Fed.  137— Albright  v.  Oyster,  22  Fed. 
629— Phillips  V.  Ogle,  21  D.  C.  204— Stelh  v. 
Whitehead,  111  HI.  250— Jones  v.  Port  Huron 
Engine  &  Threshing  Co.  171  111.  507,  49  N.  E. 
700 — Bull  V.  Kentucky  Nat.  Bank.  90  Ky. 
460.  12  L.R.A.  40,  14  S.  W.  425— Roberts  v. 
Stevens.  84  Me.  333,  17  L.R.A.  270,  24  Atl. 
873— Smith  v.  Towers,  60  Md.  85,  9  Am.  St. 
Rep.  398,  14  Atl.  497— Baker  v.  Kefser,  75 
Md.  338,  23  Atl.  736— Clapp  v.  Ingraham,  126 
Mass.  204 — Broadway  Nat.  Bank  v.  Adams, 
133  Mass.  172,  43  Am.  Rep.  504— Billings  v. 
Marsh,  153  Mass.  313,  10  L.R.A.  766,  25  Am. 
St.  Rep.  635,  26  N.  E.  1000 — Woodbury  v. 
Print,  187  Mass.  429,  73  N.  E.  547— Leigh  v. 
Harrison,  69  Miss.  932,  18  L.R.A.  51,  11  So. 
604 — Bush  V.  Arnold,  50  Mo.  App.  16 — 
Lampert  v.  Haydel,  96  Mo.  451,  2  L.R.A.  117, 
9  Am.  St.  Rep.  358.  9  S.  W.  780— Wletlng  v. 
Bellinger,  50  Hun,  329,  3  N.  Y.  Supp.  361— 
Morrlss  v.  Morrlss,  33  Gratt.  73 — McClure  v. 
Cook,  39  W.  Va.  586.  20  S.  E.  612— Re  Lus- 
combe,  109  Wis.  199,  85  N.  W.  341. 

189.  A  devise  of  the  income  of  property, 
to  cease  on  the  insolvency  or  bankruptcy  of 
the  devisee,  and  to  then  go  to  his  wife  or 
children,  is  valid;  but  if  the  devisee  is,  in 
any  way,  to  receive  a  vested  interest,  that 
interest  may  be  paid  over  to  his  assignee. 
Nichols  V.  Eaton,  91  U.  S.  716,  23:  254 

Cited  In  Hyde  v.  Woods,  94  U.  S.  526,  24  L.  ed. 
265 — Manson  v.  Duncauson,  166  U.  S.  546, 
41  L.  ed.  1110,  17  Sup.  Ct.  Rep.  647— Hunt- 
er V.  Conrad,  94  Fed.  15 — De  Hierapolis  v. 
Lawrence.  115  Fed.  764 — Seymour  v.  Mc- 
Avoy, 121  Cal.  442,  41  L.R.A.  547,  53  Pac. 
946 — Fearson  v.  Dunlop,  21  D.  C.  240 — Con- 
ger V.  Lowe,  124  Ind.  371.  9  L.R.A.  168.  24 
N.  E.  889 — Thompson  v.  Murphy,  10  Ind. 
App.  467,  37  N.  E.  1094— McCleary  v.  Ellis, 
54  Iowa,  317,  37  Am.  Rep.  205,  6  N.  W.  571 
— Warner  v.  Rice.  66  Md.  440.  8  Atl.  84— 
Sparhawk  v.  Cloon,  125  Mass.  267 — Stern  v. 
Hampton.  73  Miss.  565,  19  So.  300 — Pickens 
T.  Dorris,  20  Mo.  App.  4 — Lamport  v.  Haydel, 
20  Mo.  App.  621 — Weller  v.  NolTsInger,  57 
Neb  4ol,  77  N.  W.  1073 — Hardenburgh  v. 
Blair,  30  N.  J.  Bq.  661— Schenck  v.  Barnes, 
25  App.  Dlv.  155.  49  N.  Y.  Supp.  222— 
Churchman's  Estate.  18  Phlla.  229.  44  Phila. 
Leg.  Int.  431 — Horton  v.  Thompson.  3  Tenn. 
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rh.  583 — Hooberry  ▼.  Hardlg,  3  Tenn.  Ch. 
684 — Jourolmon  v.  Massengill,  86  Tenn.  106, 
5  S.  W.  710 — J.  S.  Menken  Co.  v.  Brlnkley, 
04  Tenn.  730,  31  S.  VV.  02 — Wallace  v.  Camp- 
bell, 53  Tex.  234— Monday  v.  Vance,  92  Tex. 
433,  40  S.  W.  516 — Garland  v.  Garland  (Day 
T.  Slaughter)  87  Va.  763,  13  L.R.A.  215,  24 
Am.  St.  Rep.  682,  13  S.  K.  478— Young  v. 
Easley,  04  Va.  104,  26  S.  E.  401 — Guernsey 
V.  Lazear,  51  W.  Va.  333,  41  S.  E.  405 — 
Lamberton  v.  Pereles,  87  Wis.  460,  23  L.R.A. 
820,  58  N.  W.  776 — Van  Osdell  v.  Champion, 
80  Wis.  666,  27  L.R.A.  775,  46  Am.  St.  Rep. 
864,  62  N.  W.  530. 

190.  Trusts  of  real  and  personal  property, 
and  of  the  rents,  issues,  profits,  and  produce 
of  the  same,  may  be  created  which  shall  se- 
cure the  use  of  the  same  during  life  to  the 
beneficiary,  but  so  that  it  shall  not  be  sub- 
ject  to  alienation,  either  by  voluntary  act 
on  his  part,  or  in  invitum  bv  his  creditors. 
Spindle  v.  Shreve,  111  U.  S.  542,  4  Sup.  Ct. 
Rep.  522,  28:  512 

Cited  In  Potter  v.  Couch,  141  U.-  S.  317,  35 
L.  ed.  733,  11  Sup.  Ct.  Rep.  1005— Raynolds 
▼.  Hanna,  55  ITed.  705 — J.  S.  Menken  Co.  v. 
Brinkley,  04  Tenn.  730,  31  S.  W.  02 — Guern- 
sey T.  Lazear,  51  W.  Va.  336,  41  8.  E.  405. 


IV.  Inability  of  Trtist  Estate  Generally, 

For  Losses  from  Investment,  see  supra,  134- 

136. 
Compensation  of  Trustees,  see  supra,  166- 

168. 

191.  A  trust  estate  must  bear  the  neces- 
sary expenses  of  its  administration.  Trus- 
tees of  Internal  Improv.  Fund  v.  Greenough, 
105  U.  S.  527,  28:  1157 

Central  R.  &  Bkg.  Co.  v.  Pettus,  113  U.  S. 
116,  5  Sup.  Ct.  Rep.  387,  28:  915 

Cited  In  Meddaugh  v.  Wilson,  151  U.  S.  343, 
38  L.  ed.  186,  14  Sup.  Ct.  Rep.  356— Harri- 
son V.  Perea.  168  U.  S.  326,  42  L.  ed.  483, 
18  Sup.  Ct.  Rep.  120— Wlllard  v.  Serpell,  62 
Fed.  625 — Central  Trust  Co.  v.  Condon,  14  C. 
C  A.  340,  31  U.  S.  App.  387,  67  Fed.  Ill- 
Petersburg  Sav,  &  Ins.  Co.  v.  Dellatorre,  17 
C.  C.  A.  313,  30  U.  S.  App.  504,  70  Fed.  645 
— Farmers'  Loan  &  T.  Co.  v.  Green.  24  C.  C. 
A.  500,  52  U.  S.  App.  60,  79  Fed.  224— Cen- 
tral  Trust  Co.  v.  Ingersoll,  31  C.  C.  A.  43, 
50  U.  S.  App.  242,  87  Fed.  420— Burden  Cent. 
Sugar-Ref.  Co.  v.  Ferris  Sugar-Mfg.  Co.  31 
C.  C.  A.  234,  58  U.  S.  App.  166,  87  Fed. 
812— Tuttle  v.  Claflln,  31  C.  C.  A.  422.  59 
U.  S.  App.  602,  88  P>d.  125— Morton  v.  New 
Orleans  &  S.  R.  Co.  70  Ala.  624 — Strong  v. 
Taylorp  82  Ala.  215,  2  So.  760 — Anniston 
Loan  &  T.  Co.  v.  W^ard,  108  Ala.  88,  18  So. 
037 — Jefferson  v.  Edrington,  53  Ark.  560,  14 
S.  W.  09— Baltimore  &  O.  R.  Co.  v.  Brown, 
70  Md.  451,  20  Atl.  524— Davis  v.  Bay  State 
Leajrue,  158  Mass.  434,  33  N.  E.  591 — White 
v.  University  Land  Co.  49  Mo.  App.  469 — 
Stone  V.  Omaha  F.  Ins.  Co.  61  Neb.  837,  86 
N.  W.  468 — Kimball  v.  New  Hampshire  Bible 
Soc  65  N.  H.  161.  23  Atl.  85— Perea  v.  Har- 
rison, 7  N.  M.  677,  41  Pac.  529 — Re  Crouch, 
41  Misc.  351.  84  N.  Y.  Supp.  930— Woodruff  v. 
New  York,  L.  K.  &  W.  It.  Co.   129  N.  Y.  31, 

29  N.   E.   251— Weeds   Estate.   103   Pa.   590, 

30  Atl.  272— Kennedy's  Estate,  26  W.  N.  C. 
400 — Read  v.  Memphis  Gaslight  Co.  107  Tenn. 


437,  64  S.  W.  760 — Fowler  ▼.  Levis,  36  W. 
Va.  148,  14  S.  B.  447. 

192.  Where  the  costs  and  expenses  of  % 
trustee  were  properly  incurred  in  the  pro- 
tection and  preservation  of  the  fund,  thev 
should  be  made  a  charge  upon  it.  William;: 
V.  Gibbes,  20  How.  535,  15: 1013 
Gooding  v.  Gibbes,  (Gooding  v.  Oliver)  IT 
How.  274,  15:  148 
Cited  in  Mayer  v.  White,  24  How.  320,  10  L 

ed.  658 — Randolph  v.  Scruggs,  190  U.  S.  5n:t. 
47  L.  ed.  1171,  23  Sup.  Ct.  Rep.  710— Dtvii 
V.  Gemmell,  73  Md.  541,  21  Atl.  712. 

193.  It  is  the  duty  of  a  court  to  pay  from 
the  trust  fund  it  has  in  possession  all  the 
debts  it  incurred  in  its  judicial  capacitv 
whle  administering  the  trust  assumed,  pend- 
ing the  litigation,  in  behalf  of  the  litigating 
parties.  Meyer  v.  Western  Car.  Co.  102  U. 
S.  1,  26:59 
Cited  in  The  Resolute,  168  U.  S.  441,  42  L.  ed. 

530,  18  Sup.  Ct.  Rep.  112 — Frank  v.  Denver 
&  R.  G.  R.  Co.  23  Fed.  127 — ^The  Willamette 
Valley,  13  C.  C.  A.  639,  29  U.  S.  App.  447.  Q*; 
Fed.  560— Piatt  v.  Philadelphia  &  R.  R.  Co. 
28  C.  C.  A.  480,  55  U.  S.  App.  452,  84  Fni. 
536 — St.  Joseph  Union  Depot  Co.  v.  Chicago. 
R.  I.  &  P.  R.  Co.  131  Mo.  310,  31  S.  W.  908— 
Hand  v.  Savannah  &  C.  R.  Co.  17  8.  C.  237— 
Fidelity  Ins.  Trust  &  S.  D.  Co.  v.  Shenan- 
doah Valley  R.  Co.  86  Va.  10,  19  Am.  Sl 
Rep.  858,  9  S.  B.  759. 

194.  The  trustee  is  entitled  to  be  allowed, 
as  against  the  estate  and  the  beneficiary,  for 
all  his  proper  expenses,  which  include  all 
payments  authorized  by  the  instrument  of 
trust,  all  reasonable  expenses  in  carryin;^ 
out  the  directions  of  the  trust,  and,  in  tir 
absence  of  any  such  directions,  all  expen^ts 
reasonably  necessary  for  the  security,  pro- 
tection, and  preservation  of  the  trust  prop- 
erty, or  for  the  prevention  of  a  failure  of 
the  trust.  Gisborn  v.  Charter  Oak  L.  Ins. 
Co.  142  U.  S.  326,  12  Sup.  Ct.  Rep.  277, 

35:  1023 
Cited  In  Boogher  v.  Roach,  12  App.  D.  C.  484. 

195-197.  Where  trustees  agreed  to  apply 
to  the  payment  of  a  debt  all  moneys  which 
should  come  to  their  hands  as  trustees,  after 
paying  current  expenses  of  the  trust,  the 
erection  of  a  fireproof  office  and  like  expen- 
ditures are  not  current  expenses  of  the 
trust,  within  the  meaning  of  the  contract. 
Taylor  v.  Mayo  (Tavlor  v.  Davis)  110  I'. 
S.  330,  4  Sup.  Ct.  Rep.  147,  28: 1S3 

198.  The  practice  of  allowing  to  truste<^^ 
complainants,  and  receivers  and  their  coun- 
sel large  and  extravagant  counsel  fees  an>i 
commissions,  payable  out  of  trust  funds  un- 
der the  control  of  the  court,  should  be  dW 
approved.  Trustees  of  Internal  Impi»»v. 
Fund  V.  Greenough,  105  U.  S.  527,  26:  1157 
Cited  in  Central  Trust  Co.  v.   Wabash.  St   I- 

&  P.  R.  Co.  32  Fed.  187 — Braman  v.  FariL 
ers'  Loan  &  T.  Co.  51  CCA.  646.  114  F»>1- 
20— Fowler  v.  Lewis,  36  W.  Va.  154,  14  S. 
E.  447 — Cramli.<«h  v.  Shenandoah  Valley  B. 
Co.  40  W.  Va.  670,  22  S.  E.  90— Ljuch  t. 
Spicer,  63  W.  Va.  431,  44  S.  E.  255— 
Spelser  v.  Merchants'  Ezch.  Bank,  110  Wis. 
512,  86  N.  W.  243. 

199.  A  party  having  a  common  interest 
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in  a  trust  fund,  who  takes  proper  proceed- 
ings, at  liis  own  expense,  to  save  it  from  de- 
struction and  to  restore  it  to  the  purposes 
of  the  trust,  is  not  entitled  to  reimburse- 
ment for  his  private  expenses,  such  as 
traveling?  fares  and  hotel  bills,  or  for  his 
own  time  or  personal  services.  Trustees 
•of  Internal  Improv.  Fund  t.  Greenough,  105 
U.  S.  527,  26:  1157 

iJited  in  Central  R.  &  Bkg.  Co.  v.  Pet t us,  113 
U.  R.  122,  28  L.  ed.  917.  5  Sup.  Ct.  Rep.  387 
— Bound  V.  South  Carolina  R.  Co.  62  Fed. 
638— Re  Goldvllle  Mfg.  Co.  123  Fed.  584— 
Central  Trust  Co.  v.  New  York  Equipment 
Co.  87  Hun,  427.  34  N.  Y.  Supp.  349— Hazard 
▼.   Durant,   14  R.  I.  28. 

200.  Where  one  brings  adversary  proceed- 
ings to  take  possession  of  trust  property 
from  those  entitled  to  it,  in  order  that  he 
mav  distribute  it  to  those  who  claim  ad- 
veraoly.  and  fails  in  his  purpose,  he  has  no 
right  to  reimbursement  of  his  expenses  out 
of  the  trust  fund,  or  contribution  from  those 
whose  property  he  sought  to  misappropriate. 
Hobbs  v.  McLean,  117  U.  S.  567,  6  Sup.  Ct. 
Rep.  870,  29:  940 
Cited  in  Lamar  t.  Hall.  63  C.  C.  A.  525,  129 

Fed.  83 — Bohrer  v.  Otterback,  2  App.  D.  C 
80 — Somerset  R.  Co.  v.  Pierce,  98  Me.  631, 
57  Atl.  888. 

201 .  Persons  dealing  with  a  trustee  in 
Missi.ssippi  must  look  to  him  for  payment 
of  their  demands,  and,  ordinarily,  the  credit- 
or has  no  right  to  resort  to  the  trust  estate 
to  enforce  his  demand.  Norton  v.  Phelps 
(Hewitt  V.  Phelps)   105  U.  S.  393,  26:  1072 

Cited  in  Wells-Stone  Mercantile  Co.  v.  Grover, 
7  N.  D.  463,  41  L.R.A.  253,  75  N.  W.  911— 
Packard  v.  Kingman,  109  Mich.  507,  67  N. 
W.  551— Connally  v.  Lyons,  82  Tex.  670,  27 
Am.  St.  Rep.  936,  18  S.  W.  799. 

202.  Where  the  estate  is  either  indebted 
to  the  trustee,  or  would  be  if  he  should  pay 
the  demand,  and  the  trustee  is  insolvent  or 
nonresident,  the  trust  estate  may  be  reached 
in  Mississippi  directly  by  a  proceeding  in 
chancery.  Norton  v.  Phelps  (Hewitt  v. 
Phelps  r  105  U.  S.  393,  26:  1072 
Cited  In  Wells-Stone  Mercantile  Co.  ▼.  Grover, 

7  N.  1).  463,  41  L.R.A.  253,  75  N.  W.  911— 
Wells-Stone  Mercantile  Co.  v.  Aultman,  9 
N.  D.  522,  84  N.  W.  375— Valley  Nat.  Bank 
▼.  Crosby,  108  Iowa,  654,  79  N.  W.  383. 


F.  Rights  and  Liabilities  of  Tratisferees, 

a.  In  Oeneral. 

Notice  of  Trust,  see  Evidence,  241. 

203.  The  beneficiaries  of  a  trust  can  as- 
sign their  interest  therein,  so  that  the  as- 
signee can  bring  an  action  against  the  trus- 
tee for  a  breach  of  his  trust.  McBurnev  v. 
Carson,  99  U.  S.  567,  25:  378 
Cited  in  Johns  v.  Herbert,  2  App.  D.  C.  500. 

204.  One  who  innocently  and  in  good  faith 
takes  a  deed  from  a  trustee  who  has  the 
power  to  sell  is  not  affected  by  the  fraud 
of  the  trustee.  Jackson  ex  dem.  Bradstreet 
▼.  Huntington,  5  Pet.  402,  8:  170 


205.  Wherever  the  purchaser  is  affectovl 
with  notice  of  th^  facts  which  in  law  con- 
stitute a  breach  of  trust,  the  sale  is  void 
as  to  him.  Wormley  v.  Wormley,  8  Wheat. 
421,  5:  651 
Hallett  v.  Collins,  10  How.  174,  13:  376 
Cited  in  Piatt  v.  Oliver.  2  McLean.  314,  Fed. 

Cns.  No.  11,115— Moody  v.  Bibb,  50  Ala.  248 
—Swift  V.  Castle,  23  111.  226— Russell  v. 
Geyer,  4  Mo.  398 — Perea  v.  Harrison.  7 
N.  M.  676,  41  Pac.  529 — Reynolds  v.  iEtna 
L.  Ins.  Co.  28  App.  Div.  608,  51  N.  Y.  Supp. 
446— James  v.  Cowing,  17  Hun,  269 — Clyde 
V.  Simpson,  4  Oliio  St.  464. 

206.  A  mere  denial  of  all  knowledge  of 
fraud  will  not  avail  the  purcha.ser  from  a 
trustee,  if  the  transaction  is  such  as  a  court 
of  equity  cannot  sanction.  Wormley  v. 
Wormley,  8  Wheat.  421,  5:  651 

206a.  Purchasers  from  a  trustee,  to  be 
entitled  to  protection  as  without  knowledge 
of  a  breach  of  trust,  must  be  so  not  only  at 
the  time  of  the  contract  and  conveyance,  but 
at  the  time  of  the  payment  of  the  pur- 
chase money.  Wormley  v.  Wormley,  8 
Wheat.  421,  5:  651 

Cited  in  Boone  ▼.  Chiles,  10  Pet.  212,  9  L.  ed. 
400— Fowler  v.  Merrill.  11  How.  305,  13  L. 
ed.  744— Lytic  v.  Lansing,  147  U.  S.  70,  87 
L.  ed.  84,  13  Sup.  Ct.  Rep.  254 — Gardner  v. 
Gardner,  8  Mason,  221,  Fed.  Cas.  No.  5,227 — 
Merrill  v.  Dawnon,  Hempst.  590,  Fed.  Cas. 
No.  9,469— Piatt  v.  Oliver,  2  McLean,  317, 
Fed.  Cas.  No.  11.115 — Wood  v.  Mann.  1 
Sumn.  611,  Fed.  Cas.  No.  17,951 — Dewey  v. 
Whitney,  35  C.  C.  A.  417,  93  Fed.  537— 
Dufphey  t.  Frenaye,  5  Stew.  &  P.(  Ala.)  242 
— Wells  T.  Morrow,  38  Ala.  128 — Byers  v. 
Fowler,  12  Ark.  286,  54  Am.  Dec.  271— 
Jordan  v.  Pollock,  14  Ga.  160 — Mackey  v. 
Bowles,  98  Ga.  733.  25  S.  E.  834— Sillyman 
▼.  King,  36  Iowa,  214 — Kltteridge  v.  Chap- 
man, 36  Iowa,  351 — Zucker  v.  Karpeles,  88 
Mich.  430,  50  N.  W.  373 — Perkins  v.  Swank, 
43  Miss.  358 — Halaa  v.  Halsa.  8  Mo.  309 — 
Paul  ▼.  Fulton,  25  Mo.  164 — Bishop  v. 
Schneider,  46  Mo.  482,  2  Am.  Rep.  533— 
Arnholt  v.  Hartwijr.  73  Mo.  488 — Dougherty 
▼.  Cooper,  77  Mo.  632 — Greenlee  v.  Marquis, 
49  Mo.  App.  294 — Edwards  v.  Missouri,  K. 
&  E.  R.  Co.  82  Mo.  App.  100 — People  v. 
Open  Bd.  of  Stockbrokers  BIdg.  Co.  92  N.  Y. 
103— Wells,  F.  &  Co.  v.  Smith,  2  Utah,  52— 
Hoult  V.  Donahue.  21  W.  Va.  300 — Winans  v. 
Winans,   22  W.   Va.  692. 

207.  Where,  upon  the  face  of  the  title 
papers,  the  purchaser  from  a  trustee  has  full 
means  of  acquiring  complete  knowledge  nf 
the  title,  he  will  be  deemed  to  have  construc- 
tive notice  of  the  trust.  Oliver  v.  Piatt,  3 
How.  333,  11:622 
Connecticut  General  L.  Ins.  Co.  v.  Eldredge, 

102  U.  S.  545,  26:  245 

Cited  in  Re  Hook.  11  Nat.  Bankr.  Reg.  285. 
Fed.  Cas.  No.  G.672— Norris  v.  Haggln.  28 
Fed.  281— Gost  v.  Packwood,  34  Fed.  372 — 
United  States  v.  California  &  O.  Land  Co.  1  C. 
C.  A.  337.  7  IT.  S.  App.  128,  49  Fed.  SOS- 
Dunn  v.  Barnum,  2  C.  C.  A.  270,  10  U.  S.  App. 
86,  51  Fed.  361 — Jonathan  Mills  Mfg.  Co. 
v.  Whltehurst,  19  C.  C.  A.  136.  37  U.  S. 
App.  664.  72  Fed.  501— De  Mares  v.  Gilpin, 
15  Colo.  83.  24  Pac.  568 — Laraway  v.  Larue, 
63  Iowa,  412,  19  N.  W.  242— .I'llna  L.  Ins. 
Co.  V.  Bishop,  69  Iowa,  647.  29  N.  W.  001 
—Swift  V.  Williams,  68  Md.  257,  11  Atl.  835 
— Williamson    ▼.    Ellis,    35    Phila.    Leg.    Int. 
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410 — Coal  River  Nav.  Co.  y.  Webb,  3  W.  Va. 
442. 

208.  A  banking  firm  is  put  on  inquiry 
when  corporate  stock  showing  on  its  face 
that  it  is  held  in  trust  is  offered  as  secur- 
ity for  the  trustee's  own  debt.  One  taking 
such  stock  on  pledge  deals  with  it  at  his 
peril,  their  being  no  presumption,  as  in  the 
case  of  an  executor,  of  a  right  to  sell.  Dun- 
can V.  Jaudon,  15  Wall.  165,  21 :  142 
Distinguished  in   Smith  v.  Second  Nat.  Bank, 

169  N.  Y.  474.  62  N.  E.  577. 
Cited  in  Union  P.  R.  Co.  v.  Durant,  05  U.  S. 
570,  24  L.  ed.  393 — Central  Nat.  Bank  v. 
Connecticut  Mut.  L.  Ins.  Co.  104  U.  S.  70, 
26  L.  ed.  700 — Walker  v.  Manhattan  Bank, 
25  Fed.  263 — Welles  v.  Larrabee,  2  L.R.A. 
474,  36  Fed.  871 — Oeyser-Marion  Gold  Mln. 
Co.  ▼.  Stark,  53  L.R.A.  688.  45  C.  C.  A.  470. 
106  Fed.  562— Supply  Ditch  Co.  t.  Elliott, 
10  Colo.  333,  3  Am.  St.  Rep.  586,  15  Pac. 
691 — Jobns  V.  Herbert,  2  App.  D.  C.  498 — 
Fast  V.  Mcpherson,  98  111.  504 — Carter  ▼. 
Manufacturers'  Nat.  Bank,  71  Me.  453,  36 
Am.  Rep.  338 — Marbury  y.  Ehlen,  72  Md. 
217.  20  Am.  St.  Rep.  467,  19  Atl.  648— 
O'Herron  v.  Gray,  168  Mass.  576,  40  L.R.A. 
500,  60  Am.  St.  Rep.  411,  47  N.  E.  429— 
Clark  y.  First  Nat.  Bank.  57  Mo.  App.  286 — 
Galloway  y.  Oleason,  61  Mo.  App.  25 — 
Hardy  y.  Citizens'  Nat.  Bank,  61  N.  H.  40— 
Gaston  y.  American  Exch.  Nat.  Bank,  29  N. 
J.  Eq.  103 — Cooper  y.  Illinois  C.  R.  Co.  38 
App.  Diy.  26,  57  N.  Y.  Supp.  925 — Budd  y. 
Munroe.  18  Hun.  318 — Fellows  y.  Longyor, 
91  N.  Y.  331— First  Nat.  Bank  y.  National 
Broadway  Bank,  156  N.  Y.  468,  42  L.R.A. 
145,  51  N.  E.  398— Jelke  y.  Goldsmith,  52 
Ohio  St.  614,  49  Am.  St.  Rep.  730,  40  N.  E. 
167 — Wood's  Appeal,  92  Pa.  392,  37  Am. 
Rep.  694 — Fesmire  y.  Shannon,  143  Pa.  210, 
22  Atl.  898 — Clemens  y.  Ileckscher,  185  Pa. 
484.  40  Atl.  80 — Shelmerdine  y.  Linton,  16 
Phila.  173,  40  Phila.  Leg.  Int.  286— Wood 
y.  Smith,  37  Phila.  Leg.  Int.  316 — Fesmyer 
y.  Shannon,  48  Phila.  Leg.  Int.  488 — Peck 
y.  Proyidence  Gas.  Co.  17  R.  I.  282,  16  L. 
R.A.  647,  21  Atl.  543— Alexander  y.  Alder- 
son,  7  Baxt.  404 — Fox  y.  Cltiiens'  Bank  &  T. 
Co.  (Tenn.  Ch.  App.)  35  L.R.A.  681.  37  S. 
W.  1102 — Caulkins  y.  Memphis  Gaslight  Co. 
85  Tenn.  696,  4  Am.  St.  Rep.  786,  4  S.  W. 
287— tradesmen's  Nat.  Bank  y.  Looney,  09 
Tenn.  291,  38  L.R.A.  841,  63  Am.  St.  Rep. 
830,  42   S.   W.  149. 

209.  The  designation  of  the  yendor  as 
"trustee"  is  sufficient  notice  to  put  the  ven- 
dee upon  inquiry  as  to  the  scope  of  the  trus- 
tee's power.  Union  P.  R.  Co.  v.  Durant,  95 
U.  S.  576,  24:  391 
Cited  in  National  Heellng-Mach.  Co.  y.  Abbott. 

70  Fed.  55 — National  Heeling-Mach.  Co.  y.  Ab- 
bott, 77  Fed.  463— Brelt  y.  Yeaton,  101  111. 
270. 

210.  Where  all  parties  to  a  contract  for 
the  sale  of  lands  knew  they  were  dealing 
with  a  trust  fund  devoted  to  a  specific  pub- 
lic purpose,  the  utmost  good  faith  was  de- 
manded on  the  part  of  the  purchaser.  Amer- 
ican Emigrant  Co.  v.  Wright  County,  97  U. 
S.  339,  24:  912 

210a.  A  purchaser  for  value,  without  no- 
tice, is  not  affected  by  a  secret  verbal  trust 
con  troll*  ng  his  gran1>or's  possession.  Alex- 
ander r  Pendleton,  8  Cranch,  462,        3:  624 

21^    Subsequent    purchasers    with   notice 


are  not  affected  by  a  secret  trust  of  wh]«k 

their  vendor  had  no  notice  upon  his  pui- 

chase.     Alexander  v.  Pendleton,  8  Cranch, 

462,  3: 824 

Cited  in  Johnson  v.  Rogers,  15  Nat.  Bankr.  Reg. 

6,   Fed.  Caa.  No.   7,408— Singer  Mfg.  Co.  t. 

Tillman,  3  Aris.  128,  21  Pac.  818 — Snowden 

v.    Tyler,    21    Neb.    217,    31    N.    W.    661— 

Holmes  y.  Stout,  4  N.  J.  Eq.  494 — GHfflth  t. 

Griffith,    Hoffm.   Ch.    163— Edgerly    y.    Bosh, 

16  Hun,  86 — Dean  y.  Benn,  69  Hun,  529.  23 

N.    Y.    Supp.    708. 

212.  Where  a  person  has  an  independent 
equity  arising  from  his  purchase  from  per- 
sons holding  the  relation  of  trustee  and 
cestui  que  trusty  in  order  to  enforce  his 
right,  there  is  no  need  for  any  inquiry  into 
the  consideration  or  motives  that  operated 
upon  such  parties  to  assume  their  relation 
of  trustee  and  cestui  que  trust.  Gridley  v. 
Wynant,  23  How.  500,  16:  411 

213.  A  transaction  by  which  a  trustee 
pledges  the  trust  property  to  secure  a  loan 
for  his  individual  use  in  carrying  a  specu- 
lative stock  cannot  be  upheld  in  favor  of  the 
lender  on  the  ground  that  the  trustee  in- 
tended a  reinvestment,  merely  because,  at 
the  time  he  directed  the  lender  to  sell  the 
pledged  property  because  of  his  inability  to 
pay,  he  had  an  intention  to  offer  the  cestui 
que  trust  some  of  the  stock  in  which  he  was 
speculating  in  place  of  it,  especially  where 
there  was  no  authority  for  such  a  reinvest- 
ment.    Ihincan  v.  Jaudon,  15  Wall.  165. 

21:142 

214.  Money  paid  by  a  grantee,  with  know- 
ledge of  the  trust,  to  release  the  trust  estate 
from  a  valid  debt,  may  be  recovered  by  him 
on  setting  aside  for  his  fraud  the  releases 
to  him  of  the  interests  of  the  cestui  que 
trusts;  but  the  release  of  the  creditor  can 
add  nothing  to  the  validity  of  his  title. 
Hallett  V.  Collins,  10  How.  174,  13:  376 

Editorial  notes. 

Purchasers  of  trust  estate.  5:  651;  6: 142 
[Taking  deposit  of  trust  funds  in  pay- 
ment of  trustee's  debt.     52  L.R.A.  790.] 

Transferee  as  trustee. 

215.  All  persons  coming  into  possessioa 
of  trust  property  with  notice  of  the  trust 
should  be  considered  as  trustees,  and  bound 
with  respect  to  that  special  property  to  the 
execution  of  the  trust.  Mechanics  Bank  t. 
Seton,  1  Pet.  299,  7: 152 
Cited  in  Scudder  v.  Calais  S.  B.  Co.  1  Cliff.  382. 

Fed.  Cas.  No.  12,565 — Thrall  y.  Spencer,  le 
Conn.  143— Swift  v.  Castle,  23  111.  226— 
Allen  y.  McCalla,  25  Iowa,  480.  96  Am.  Dec. 
56 — Miller  y.  Aldrlch.  31  Mich.  420— Rus- 
sell y.  Geyer,  4  Mo.  395. 

216.  A  purchaser  of  trust  property  at  a 
void  sale,  who  entered  in  pursuance  of  his 
purchase,  claiming  title  in  himself  by  virtue 
thereof,  is  chargeable  as  a  trustee;  but  a 
claim  of  title  thereunder  without  actual  oc- 
cupation is  not  sufficient  to  charge  him  as 
such.     Bigler  v.  Waller,   14  Wall.  297, 

20:891 

217.  A  trustee,  having  appointed  residu- 
ary  legatees   by   will,   devised   thereby  ths 
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trust  as  well  as  tlie  lands  to  them,  who  thus 
became  themselves  the  trustees  thereof. 
Taylor  y.  Benham,  5  How.  233,  12:  130 

21  &  A  deed  by  the  holder  of  the  legal 
title,  to  a  party  having  knowledge  of  the  in- 
terest of  the  c€8tu%  que  trusty  does  not  de- 
stroy the  trust.  Hallett  v.  Ck)llin8,  10  How. 
174,  13: 376 

219.  Whenever  property  charged  with  a 
trust  is  conveyed  to  a  third  party  with  no- 
tice, he  will  hold  it  subject  to  that  trust, 
which  he  may  be  compelled  to  perform 
equally  with  the  former  owner.  Union  P.  R. 
Co.  V.  McAlpine,  129  U.  S.  305,  9  Sup.  Ct. 
Rep.  286,  ^2:  673 

220.  A  bank  chargeable  with  knowledge 
that  one  in  whose  name  stock  of  the  bank 
was  taken  holds  it  as  trustee  can  acquire 
no  title  from  him  discharged  of  the  trust, 
and,  if  necessary,  may  itself  be  compelled 
to  execute  the  trust.  Mechanics  Bank  v. 
Seton,  1  Pet.  299,  7:  152 
Cited  in  Leggett  v.  New  Jersey  Mfg.  ft  Bkg. 

Co.  1  N.  J.  Eq.  557,  23  Am.  Dec  728. 

221.  One  acquiring  trust  property  with 
knowledge  of  the  trust  to  which  it  is  sub- 
ject takes  it  subject  to  the  trust.  Albright 
V.  Oyster,  140  U.  S.  493,  11  Sup.  Ct.  Rep. 
916,  35:  534 
Allen  V.   St.  Louis  Nat.  Bank,   120   U.   S. 

20,  7  Sup.  Ct.  Rep.  460,  30:  573 

Cited  In  Geyser-Marion  Gold-Mln.  Co.  v.  Stark, 

53  L.R.A.  688,  45  C.  C.  A.  470,  106  Fed.  562. 

221a.  An  agent  in  the  employment  of  a 
trustee  in  the  management  of  the  trust  prop- 
erty, who  acquires  a  knowledge  of  the  trust, 
if  he  afterwards  become  possessed  of  the 
trust  property,  is  bound  by  the  trust  the 
same  as  the  trustee.  Oliver  ▼.  Piatt,  3  How. 
333,  11:622 

Cited  In  MacGregor  r.  Gardner,  14  Iowa,  337 — 
Bresoihan  ▼.  Sbeeban,  125  Mass.  14 — Hard- 
wick  ▼.  Jones,  65  Mo.  58 — Henninger  ▼. 
Heald,  52  N.  J.  Eq.  439,  29  Atl.  lOO^Mc- 
Langhlin  ▼.  E*aIton,  104  Pa.  170 — McLaugh- 
lin Y.  Fulton,  41  Phlla.  Leg.  Int.  200. 

222.  A  purchaser  of  land  who  has  know- 
ledge of  an  unauthorized  release  of  a  deed 
of  trust  by  the  trustee,  without  payment  of 
the  debt,  takes  the  property  subject  to  the 
equitable  rights  of  the  holder  of  notes  given 
for  the  debt  and  secured  by  the  deed  of 
trust.  Connecticut  General  L.  Ins.  Co.  ▼. 
Eldredge,  102  U.  S.  545,  26:  245 
Cited  In   Williams  ▼.   Jackson,  107  U.  S.  482, 

27  L.  ed.  530,  2  Sup.  Ct.  Rep.  814 — Mcln- 
tire  V.  Pryor,  173  U.  S.  56,  43  L.  ed.  612, 
19  Sup.  Ct  Rep.  352 — Windle  t.  Bonel>rake, 
23  Fed.  167 — ^Weldon  y.  Tollman,  15  C.  C. 
A.  142,  32  U.  S.  App.  265,  67  Fed.  989— 
Sbeffield  &  B.  Coal,  Iron  &  R.  Co.  t.  Newman, 
23  CCA.  465,  41  U.  S.  App.  766,  77  Fed. 
793 — Hallett  ▼.  Fish.  123  Fed.  202— Crocker- 
Woolworth  Nat.  Bank  v.  Nevada  Bank,  139 
Cal.  571,  68  L.R.A.  247,  96  Am.  St.  Rep. 
169,  73  Pac.  456 — Jummel  ▼.  Mann,  80  111. 
App.  298— Stlger  ▼.  Bent,  111  111.  337— Mann 
V.  Jummel.  183  111.  531,  56  N.  B.  161— Reed 
▼.  Jennings,  196  111.  479,  63  N.  B.  1006— Day 
T.  Brenton,  102  Iowa,  487,  63  Am.  St.  Rep.  | 
460,    71   N.    W.    538 — Kimmel    y.    Bean,    68 


Kan.  606,  64  L.R.A.  790,  104  Am.  St.  Rep. 
415,  75  Pac.  1118. 

223.  Where  one  defendant  obtained  a  con- 
yeyance  of  the  plaintiff  dower  interest  by 
fraud,  and  held  that  interest  in  trust  for 
her,  a  codefendant  taking  the  property  with 
full  notice  is  equally  affected  by  the  fraud 
and  bound  by  the  trust.  Jones  v.  Van 
Doren,  130  U.  S.  684,  9  Sup.  Ct.  Rep.  685, 

32:  1Cf77 

224.  One  who  by  fraudulent  misrepresen- 
tations obtains  a  conyeyance  from  the  owner 
of  any  interest  in  property,  real  or  per- 
sonal, is  in  equity  a  trustee  ew  maleficio 
for  the  person  defrauded;  and  anyone  tak- 
ing the  property  from  such  trustee  with  no- 
tice of  the  fraud  and  of  the  consequent  trust 
is  affected  by  the  trust.  Jones  y.  Van 
Doren,  130  U.  8.  684,  9  Sup.  Ct.  Rep.  685, 

32:  1077 

225.  A  payment  of  a  bequest  by  an  ex- 
ecutor to  a  missionary  society,  out  of  funda 
that  haye  been  paid  to  him  as  an  attorney 
by  a  client,  to  be  used  in  completing  a  pur- 
chase of  land,  but  which  the  attorney  mis- 
appropriates to  coyer  up  his  defalcation  as 
executor,  does  not  make  the  society  liable 
as  a  trustee  ew  tnaleficio  to  such  client  for 
the  amount  received  by  it  from  such  attor- 
ney, where  the  society  had  no  knowledge  of 
the  misappropriation  and  proceeds  to  expend 
the  money  in  good  faith  oefore  it  has  any 
notice  thereof.  Holly  y.  Domestic  &  F.  Mis- 
sionary Soc.  (Holly  y.  Missionary  Soc.)  180 
U.  S.  284,  21  Sup.  Ct.  Rep.  395,  45:  531 

Ijooklng  after  application  of  purchase 
money. 

See  also  Wills,  251a,  251b. 

225a.  Where  a  trustee  has  power  to  sell 
and  reinyest  the  trust  property,  and  the 
purchase  money  is  to  be  reinvested  upon 
trusts  that  require  time  and  discretion,  or 
the  acts  of  sale  and  reinvestment  are  con- 
templated to  be  at  a  distance  from  each 
other,  the  purchaser  is  not  bound  to  look 
to  the  application  of  the  purchase  money. 
Wormley  v.  Wormley,  8  Wheat.  421, 

5:651 
Cited  in  Ferry  y.  Street,  14  B.  Mon.  360 — 
Keister  y.  Scott,  61  Md.  509 — Norman  y. 
Towne,  130  Mass.  53 — Dalzell  v.  Crawford, 
1  Clark  (Pa.)  166,  2  Pa.  L.  J.  25— Dalzell  v. 
Crawford,  1  Pars.  Sel.  Eq.  Cas.  49 — Cardwell 
y.  Cheatham,  2  Head,  20 — Hughes  y.  Tabb, 
78  Va.  325 — Woodwine  y.  Woodrum,  19  W- 
Va.  74. 

h.  FollauHng  Trust  Property. 

Transferee  as  Trustee,  see  supra,  215-225. 
Payments  made  through  Clearing  House,  see 

Bankruptcy,  220. 
Necessity   of   Identifying   Money   Paid   for 

Void  Municipal  Bonds,  see  Bonds,  570^ 

571. 
Property  of  Insolvent  Corporation  as  Trust 

Fund  for   Creditors,   see   Corporations,. 

XI.  a. 
Election   between   Following   Property   and 

Other    Remedy,    see   Election   of   Rem- 
edies, 9. 
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Jurisdiction  of  Equity  Generally,  see  Equi- 
ty, 164-170. 

Right  of  Creditors  to  follow  Partnership 
Property,  see  Partnership,  84-88. 

Sufficiency  of  Allegations,  see  Pleading,  564. 

See  also  Partnership,  17. 

226.  As  long  as  trust  property  can  be 
traced  and  followed,  the  property  into  which 
it  has  been  converted  remains  subject  to  the 
trust.  Oliver  v.  Piatt,  3  How.  333,  11:  622 
Bayne  v.  United  States,  93  U.  S.  642, 

23:  997 
May   V.  Le   Claire,   11   Wall.   217,     20:  50 
United  States  v.  State  Nat.  Bank,  96  U.  S. 
30,  24:  647 

Central  Nat.  Bank  v.  Connecticut  Mut.  L. 
Ins.  Co.  104  U.  S.  54,  26:  693 

Oited  In  Commercial  Nat.  Bank  v.  Armstrong, 
39  Fed.  692 — Boone  County  Nat.  Bank  ▼. 
Latimer,  67  Fed.  30 — National  Heeling-Mach. 
Co.  V.  Abbott,  77  Fed.  463— Metropolitan 
Nat.  Bank  v.  Campbell  Commission  Co.  77 
Fed.  708 — Wales  v.  Waterbury  Mfg.  Co.  41 
C.  C.  A.  252,  101  Fed.  129— Richardson  ▼. 
New  Orleans  Debenture  Redemption  Co.  52 
L.R.A.  69,  42  C.  C.  A.  623.  102  Fed.  784— 
Geyser-Marlon  Oold-Mln.  Co.  v.  Stark,  53  L. 
R.A.  689,  45  C.  C.  A.  471,  106  Fed.  5G3— 
Re  Marsh,  116  Fed.  308— Bills  ▼.  Scbliep,  62 
C.  C.  A.  107,  127  Fed.  107— Bank  of  tnor- 
ence  ▼.  United  States  Sav.  ft  L.  Co.  104  Ala. 
■302,  16  So.  110 — Citizens*  Bank  y.  Rucker, 
138  Cal.  609,  72  Pac.  46— Skiff  y.  Stoddard, 
63  Conn.  227,  21  L.R.A.  116,  26  Atl.  874— 
Farmers  ft  T.  Bank  v.  Kimball  Mill.  Co.  1 
S.  D.  395,  36  Am.  St  Rep.  739,  47  N.  W. 
402 — Custer  County  y.  Walker,  10  S.  D. 
598.  74  N.  W.  1040— Alfred  Richards  Brick 
Co.  y.  Atkinson.  16  A  pp.  D.  C.  467 — Clem- 
mer  y.  Drovers'  Nat.  Bank.  157  111.  217,  41 
N.  E.  728— Fletcher  y.  Sharpe,  108  Ind.  270, 
9  N.  E.  142— Pearce  y.  Dill,  149  Ind.  146.  48 
N.  E.  788 — Dayenport  Plow  Co.  v.  Lamp.  80 
Iowa,  725,  20  Am.  St.  Rep.  442,  45  N.  W. 
1049— Smith  y.  Des  Moines  Nat.  Bank,  107 
Iowa.  625,  78  N.  W.  238— Merket  y.  Smith. 
ZS  Kan.  70,  5  Pac.  394 — First  Nat.  Bank  y. 
Valley  State  Bank.  60  Kan.  627.  57  Pac. 
■510 — Swift  y.  Williams,  68  Md.  252.  11  Atl. 
835 — Mercantile  Trust  ft  D.  Co.  y.  Weld.  85 
Md.  687.  36  Atl.  445— Little  y.  Chadwick.  151 
Mass.  Ill,  7  L.R.A.  571.  23  N.  E.  1005— 
Snailham  y.  Isherwood.  151  Mass.  321.  23  N. 
B.  1135 — Fire  ft  Water  Comrs.  y.  Wilkinson, 
119  Mich.  669.  44  L.R.A.  499,  78  N.  W. 
893— Bltzer  y.  Bobo.  39  Minn.  21,  38  N.  W. 
609— Shields  y.  Thomas,  71  Miss.  269,  42 
Am.  St.  Rep.  458,  14  So.  84 — Flint  Road 
Cart  Co.  y.  Stephens,  32  Mo.  App.  347 — 
Huetteman  y.  Viesselmann,  48  Mo.  App.  590 
— Ulricl  y.  Boeckeler,  72  Mo.  App.  607 — 
Pearson  y.  Haydel,  90  Mo.  App.  259 — Don- 
ham  V.  Hahn,  127  Mo.  445,  30  S.  W.  134— 
Evangelical  Synod  of  N.  A.  y.  Schoeneich. 
143  Mo.  661,  45  S.  W.  647— Tufts  y.  Lats- 
haw,  172  Mo.  373,  72  S.  W.  679— Crane 
Bros.  Mfg.  Co.  y.  Keck,  35  Neb.  686,  53  N. 
W.  606 — Capital  Nat.  Bank  y.  Coldwater  Nat. 
Bank,  49  Neb.  789  59  Am.  St.  Rep.  572,  69 
N.  W.  115— Hill  y.  Mclntlre.  39  N.  H.  416, 
75  Am.  Dec.  229— York  y.  York  Market  Co. 
68  N.  II.  420,  37  Atl.  1038— Bank  Comrs. 
y.  Security  Trust  Co.  70  N.  H.  548,  49  Atl. 
113— Smith  V.  Combs,  49  N.  J.  Eq.  423,  24 
Atl.  9 — Sherman  v.  Sherman  ft  L.  Co.  64 
N.  J.  Eq.  63.  53  Atl.  226 — Ferris  v.  Van- 
Vechten.  73  N.  Y.  119— Dows  v.  Kidder,  84 
N.  Y.  131— Re  Holmes.  37  App.  Div.  17,  55 
N.  Y.  Supp.  708 — Cohnfeld  y.  Tanenbaum.  58 


App.  Dly.  812,  68  N.  T.  Supp.  1023— Stnoi 
y.  Tradesman's  Nat.  Bank.  36  Han.  453— 
Atkinson  y.  Rochester  Printing  Co.  43  lion. 
171 — Roca  y.  Byrne,  68  Hun.  505,  22  N.  Y. 
Supp.  1039— Bienenstok  y.  Ammidown,  11 
Misc.  80.  82  N.  Y.  Supp.  1138— McEacbin  t. 
Stewart.  106  N.  C.  343.  11  S.  E.  274— 
Edwards  y.  Culberson,  111  N.  C.  344.  18 
L.R.A.  205,  16  S.  E.  233 — Clark  County  r. 
Springfield,  36  Ohio  St.  646 — Slater  y.  Orien- 
tal Mills,  18  R.  I.  357,  27  Atl.  443— Con- 
tinental Nat.  Bank  y.  Weems.  69  Tex.  497. 
5  Am.  St.  Rep.  85.  6  S.  W.  802 — First  Nat- 
Bank  y.  Payne,  85  Va.  898,  3  L.R.A.  2S7. 
9  S.  E.  153— BMtzgerald  y.  Irby,  99  Va.  84. 
37  S.  B.  777— Marx  y.  Parker.  9  Wash.  476. 
43  Am.  St.  Rep.  849.  37  Pac.  675 — Foster 
y.  Rlncker.  4  Wyo.  493.  35  Pac.  470— Van- 
Ingen  y.  Feldt.  86  WU.  348.  56  N.  W.  923. 

227.  Where  money  has  been  misappro- 
priated, the  general  rule  of  equity  is  that 
those  wronged  may  pursue  it  as  far  as  it 
can  be  traced,  and  may  elect  to  take  the 
property  in  which  it  has  been  invested  or  to 
recover  the  money.  Smith  v.  Vodges,  92  U. 
S.  183,  23:  481 

228.  A  court  of  equity  has  jurisdiction  to 
reach  property  fraudulently  acquired,  either 
in  the  hands  of  the  original  wrongdoer,  or 
in  the  hands  of  any  subsequent  holder,  ud- 
til  a  purchaser  of  it  in  good  faith  and  with- 
out notice  acquires  a  higher  right  and  take^ 
the  property  relieved  from  the  trust.  Moore 
V.  Crawford,  130  U.  S.  122,  9  Sup.  Ct  lUp. 
447,  32: 878 
Cited  in  Milner  y.  Rucker.   112  Ala.  363.  20 

So.  510— Kent  y.  Dean.  128  Ala.  610.  30 
So.   543. 

229.  Property  acquired  by  a  wrongful  sale 
or  excliange  of  other  property  covered  by  s 
trust  is  itself  subject  to  the  same  trust. 
Cook  V.  Tullis,  18  Wall.  332,  21:933 
Cited   in    German    Say.    Inst.   v.    Adae,  1  He- 

Crary,  505.  8   Fed.   109 — Partee  v.  Thomas. 
11  Fed.  773 — ^Flrst  Nat.  Bank  v.  ArmstroDf. 
36  Fed.  62— Welles  v.  Stout.  38  Fed.  811— 
Commercial  Nat.  Bank  y.  Armstrong,  39  Fed. 
692 — McClnre  v.  La  Plata  County,  19  Colo. 
125.  34  Pac.  763— Hampson  y.  Fall.  64  Ind. 
387— Clifford  v.  Farmer,  79  Ind.  535— Mer- 
ket y.  Smith.  33  Kan.  70.  5  Pac.  394— Kim- 
mel  V.  Bean,  68  Kan.  603,  64  L.R.A.  788.  1^ 
Am.   St.   Rep.  415.   75  Pac.   1118 — Seixa*  t 
Brugier.  37  La.  Ann.  514 — ^Burtnett  v.  Pint 
Nat.  Bank,  38  Mich.  635— Neely  v-  Rood.  T'* 
i£lch.  136,  52  Am.  Rep.  802,   19  N.  W.  !>::«> 
—Pierce  v.  Holxer.  65  Mich.  273.  32  X.  W 
431— Sherwood    v.    Mllford    State    Bank,  '.>4 
Mich.  81.   53  N.   W.   923 — Morrison  v.  Ki:- 
stra.  55  Miss.  76 — Crane  Bros.  Mfg.  *'>).  v 
Keck,    85  Neb.   686,   53   N.   W.   606  -drvr  ^* 
y.  Niagara  County,  8  App.  Dlv.  412.  40  N 
Y.  Supp.  862 — Re  Holmes,  37  App.  Dlv.  l*" 
55  N.  Y.  Supp.  708— People  v.  Bank  of  D.c^ 
vlUe,    39    Ilun,    190— McColl    v.    Frascr.    4' 
Hun.  114 — Butler  y.  Sprague.  66  N.  Y.  .T»'» 
^oble    v.    Coble.    82    N.    C.    341  -State  t. 
Beyers,    86    N.    C.     694 — Clark    County    t. 
Springfield,    36    Ohio    St    646— Burvell    v. 
Burwell,  78  Va.   582 — Marks  y.   Speno^r.  •*! 
Va.  755 — Moorman  y.  Arthur.  90  Va.  477.  IS 
S.  B.   869. 

230.  If  the  trustee,  after  unlawful  con- 
version of  the  trust  property,  should  repur- 
chase it,  the  cestui  que  trust  may  either 
hold  the  original   property  subject  to  the 
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trust,  or  take  the  substituted  property  in 
lieu  thereof.     Oliver  v.  Piatt,  3  How.  333. 

11:622 

231.  Whenever  a  trustee  has  been  pr^il^^y 
•of  a  breach  of  the  trust,  and  transferred 
the  property,  the  cestui  que  trust  has  a  full 
right  to  follow  such  property  into  the  hands 
of  such  third  person,  unless  he  stands  in  the 
position  of  a  bona  fide  purchaser  for  a  valu- 
able consideration,  without  notice;  and  if 
the  trustee  has  invested  the  trust  property, 
the  cestui  que  trust  has  the  option,  and  the 
trustee  cannot  deprive  him  of  it,  to  follow 
the  same  into  the  new  instrument,  or  hold 
the  trustee  personally  liable.  Oliver  v. 
Piatt,  3  How.  333,  11:622 
Cited  in  Doe  ex  dem.  Barbarle  v.  Eslava,  0  How. 

447.  13  L.  ed.  210 — Clements  v.  Moore  (Clem- 
ents V.  Nicholson)  6  Wall.  816,  18  L.  ed. 
790 — Seymour  v.  Freer,  8  Wall.  214,  10  L.  ed. 
310 — Ez  parte  Morris,  9  Wall.  607,  19  L.  ed. 
800— Smith  v.  Vodges,  92  U.  S.  186,  23  L. 
ed.  482.  13  Nat.  Bankr.  Reg.  436 — Slaughter 
T.  Glenn,  98  U.  S.  245,  25  L.  ed.  12.3— Bal- 
loch  V.  Hooper,  146  U.  S.  369,  36  L.  ed.  1010. 
13  Sup.  Ct.  Rep.  128 — Bunnel  ▼.  Stoddard, 
Fed.  Cas.  No.  2,135 — Gaines  v.  Llzardl,  1 
Woods,  59,  Fed.  Cas.  No.  5,174 — James  v. 
Atlantic  Delanie  Co.  8  Cliff.  620,  Fed.  Cas. 
No.  7,177 — James  v.  Atlantic  Delaine  Co.  3 
Cliff.  632,  Fed.  Cas.  No.  7,178— Par  tee  v. 
Thomas,  11  Fed.  773 — Smith  v.  American 
Nat.  Bank,  32  C.  C.  A.  376,  60  U.  S.  App. 
431.  89  Fed.  840— Smith  v.  Perry,  56  Ala. 
208— Preston  v.  McMillan,  68  Ala.  90 — 
Wharton  v.  Clements,  3  Del.  Ch.  218 — Car- 
michael  v.  Foster,  69  Ga.  382 — Seaman  v. 
<:ooke,  14  III.  505 — Linvllle  v.  Lelninger  Twp. 
72  Ind.  494 — Libby  v.  Frost,  98  Me.  291,  56 
Atl.  906 — Abell  v.  Brown,  55  Md.  221— Mc- 
i>od  v  First  Nat.  Bank,  42  Miss.  113— 
Isom  V.  First  Nat.  Bank,  52  Miss.  916 — Wil- 
son V.  Drumrite,  24  Mo.  305 — Reynolds  v. 
JBtna  L.  Ins.  Co.  28  App.  Div.  608,  51  N.  Y. 
Supp.  446 — Wood  V.  Monroe  County,  50  Hun, 
12,  2  N.  T.  Supp.  369— Leitch  v.  Wells.  48 
N.  Y.  607— Brown's  Estate,  8  Phlla.  203 — 
Potter  V.  Hoppin,  10  Phlla.  400,  32  Phila. 
I^og.  Int.  66 — Tappan  v.  Aylsworth,  13  R.  I. 
583— Green  v.  Green,  56  S.  C.  224,  46  L.R.A. 
536,  34  S.  E.  249— Pettyjohn  y.  Woodroof, 
77  Va.  516— Tabb  v.  Cabell,  17  Gratt.  173. 

232.  Property  acquired  from  an  executor 
by  third  parties  with  knowledge  of  hi  a  trust 
and  his  disregard  of  its  obligations  can  be 
followed  and  recovered.  Smith  v.  Aver,  101 
U.  S.  320,  *25:  955 

233.  The  properties  of  a  corporation  con- 
stitute a  trust  fund  for  the  payment  of  its 
debts;  and  when  there  is  a  misappropria- 
tion of  the  funds  of  a  corporation,  equity, 
on  behalf  of  the  creditors  of  such  corpora- 
tion, will  follow  the  funds  so  diverted. 
<^liicago.  M.  &  St.  P.  R.  Co.  v.  Third  Nat. 
Bank,  134  U.  S.  276,  10  Sup.  Ct.  Rep.  550, 

33:  900 

234.  The  capital  stock  of  a  corporation  is 
a  trust  fund  which  may  be  followed  by  cred- 
itors into  the  hands  of  those  who  have  no- 
tice of  the  trust.  Taylor  v.  Bowker,  111  U. 
S.  110,  4  Sup.  Ct.  Rep.  397,  28:  368 
Cited  in  Bruner  v.  Brown,  139  Ind.  603,  38  N. 

E.  318. 

235.  Where   a  trustee,  holding  stock  de- 


clared on  its  face  to  be  in  trust  for  his 
cestui   que   trust,   pledged   the   same   for   a 
loan  of  money   to   himself,   the  cestui  que 
trust  may  compel  the  lender  to  pay  the  pro- 
ceeds of  such  stock  when  sold  by  the  pledgee. 
Duncan  v.  Jaudon,  15  Wall.  165,      21:  142 
Cited  in  Central  Nat.  Bank  v.  Connecticut  Mut. 
L.   Ins.   Co.    104   U.   S.  63,  26  L.   ed.   698 — 
Manhattan  Bank  ▼.  Walker,  130  U.   S.  278. 
32  L.  ed.  963,  9  Sup.  Ct.  Rep.  519 — Parteo 
V.    Thomas,    11   Fed.    773 — Thurber   v.    Cecil 
Nat.    Bank,    52    Fed.    514 — Cecil    Nat.    Bank 
V.  Thurber,  8  C.  C.  A.  368,  8  U.  S.  App.  496, 
59   Fed.   916 — Hunter  v.   Robblns,    117    Fed. 
923— Wolflfe  V.   State,   79  Ala.   206,   58   Am. 
Rep.    590— Sayre   v.   Weil,    94    Ala.    474,    15 
L.R.A.  546,  10  So.  546 — Goodwin  v.  American 
Nat.    Bank,    48    Conn.    565 — Dozier    ▼.    Mc- 
Whorter,  117  Ga.  789,  45  S.  B.  61— Lorlng 
▼.    Salisbury   Mills,    125   Mass.   151 — Otis   ▼. 
Otis,  167  Mass.  247.  45  N.  B.  737— State  v. 
Omaha  Nat.   Bank,  66  Neb.  915,  93  N.  W. 
319 — Williamson    v.   Mason,    12    Hun,    104 — 
Swan    T.    Produce    Bank,    24    Hun,    280 — 
White  ▼.  Price,  39  Hnn.  397— Interstate  Nat. 
Bank  ▼.  Claxton,  97  Tex.  578,  65  L.R.A.  826, 
104  Am.  St.  Rep.  885,  80  S.  W.  604. 

236.  Where  an  agent  had  possession  of 
bonds  for  the  purpose  of  purchasing  there- 
with lands  of  the  railroad  company  who  is- 
sued them,  "at  or  near  the  average  price  of 
$5  per  acre,"  a  sale  of  them  at  six  cents  on 
the  dollar,  for  money,  was  a  fraudulent 
breach  of  trust;  and  the  purchasers,  know- 
ing the  purpose  for  which  he  held  them,  are 
bound  to  deliver  them,  upon  demand,  to  the 
true  owner,  and  are  liable  in  trover  upon  re- 
fusal.   Kitchen  v.  Bedford.  13  Wall.  413. 

20:  637 
Cited  in  Kennedy  y.  Baker,  60  Tex.  156 — 
Smith  V.  American  Nat.  Bank,  3*2  C.  C.  A. 
377,  60  U.  S.  App.  431,  89  Fed.  841— New- 
som  V.  Bartholomew  County,  103  Ind.  530, 
3  N.  E.  163. 

237.  The  interests  of  one  who  by  contract 
is  entitled  to  half  the  profits  of  lands 
bought  and  sold,  the  title  to  which  is  taken 
in  the  name  of  the  other  party,  is  a  trust 
which  constitutes  a  charge  upon  and  fol- 
lows the  land,  except  upon  a  bona  fide  sale 
for  value;  and  upon  such  sale  it  follows  the 
proceeds,  and  equity  will  enforce  it.  Sey- 
mour V.  Freer,  8  Wall.  202,  19:  306 
Cited  in  Meehan  v.  Valentine,  145  U.   S.  620, 

36  L.  ed.  840, 12  Sup.  Ct.  Rep.  972 — ShaeflTer 
V.  Blair,  149  U.  S.  258,  37  L.  ed.  725,  18 
Sup.  Ct.  Rep.  856 — Blair  v.  Shaeffer,  33  Fed. 
222 — International  Pavement  Co.  v.  Rich- 
ardson, 75  Fed.  594 — ^Donald  v.  Guy,  127 
Fed.  232 — Green  v.  Brooks,  81  Cal.  333,  22 
Pac.  849— Barling  v.  Peters,  131  111.  80,  21 
N.  B.  809 — Hyman  v.  Peters,  30  111.  App. 
150 — Tinsley  v.  Durfey,  99  111.  App.  243 — 
Ellsworth  V.  Mace,  33  Ind.  77 — Chaffraix  v. 
Lafltte,  30  La.  Ann.  635 — Pendleton  v. 
Cowling,  11  Mont.  40,  27  Pac.  386— Patter- 
son V.  Hewitt,  11  N.  M.  42.  55  L.R.A.  670, 
66  Pac.  552 — Crosby  v.  Cotton,  6  Tex.  Civ. 
App.   591,   24    S.   W.   848. 

238.  Where  cestuis  que  trust  brought  a 
suit  for  the  recovery  of  property  conveyed 
by  a  trustee  after  his  powers  had  ceased 
and  the  trust  was  extinguished,  they  are 
entitled  to  their  property  and  compensation 
for  its  use,  from  the  purchaser  under  the 
void  conveyance;  and  the  matter  of  the  re- 
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turn  to  him  of  the  money  paid  to  the  trus- 
tee is  one  with  which  the  cestuis  que  trust 
have  nothing  to  do.  Young  v.  Bradley,  301 
U.  S.  782,  25:  1044 

239.  The  owner  of  negotiable  paper  may 
maintain  an  action  at  law  to  recover  from 
a  collecting  bank  receiving  the  paper  from 
a  correspondent  bank  without  notice  of  the 
latter's  agency,  where  no  new  advance  or 
credit  is  extended.  Bank  of  the  Metropolis 
v.  New  England  Bank,  6  How.  212,  12  L.  ed. 
409. 

Cited  in  United  States  v.  State  Nat.  Bank,  96 
U.  S.  35,  24  L.  ed.  648. 

240.  If  a  man  mixes  trust  funds  with  his, 
the  whole  will  be  treated  as  trust  property, 
except  so  far  as  he  may  be  able  to  dis- 
tinguish what  is  his.  Central  Nat.  Bank  v. 
Connecticut  Mut.  L.  Ins.  Co.  104  U.  S.  54, 

26:  693 
Cited  In  Peters  v.  Bain,  133  U.  S.  694,  38  L.  ed. 
704,  10  Sup.  Ct.  Rep.  354 — Irons  v.  Manu- 
facturers* Nat.  Bank,  27  Fed.  696 — Spokane 
County  v.  Clark,  61  Fed.  639 — Massey  v. 
Fisher,  62  Fed.  959 — Standard  Oil  Co.  v. 
Hawkins,  33  L.R.A.  743,  20  C.  C.  A. 
475,  46  U.  S.  App.  115,  74  Fed.  402— City 
Bank  v.  Blackmore,  21  C.  C.  A.  516,  43  U. 
S.  App.  617,  75  Fed.  774 — Independent  Dis- 
trict V.  Beard,  83  Fed.  11 — Holly  v.  Domestic 
ft  F.  Missionary  Soc.  86  Fed.  249 — Hol- 
ly ▼.  Domestic  ft  F.  Missionary  Soc.  34  C.  C. 
A.  651.  92  Fed.  747— Terre  Haute  ft  I.  R. 
Co.  V.  Cox,  42  C.  C.  A.  665,  102  Fed.  836 — 
Hutchinson  v.  Le  Roy,  51  C.  .C.  A.  165,  113 
Fed.  208 — Re  Woods,  121  Fed.  600 — Ander- 
son V.  Pacific  Bank.  112  Cal.  602.  32  L.R.A. 
480,  58  Am.  St.  Rep.  228,  44  Pac.  1063— 
Ellzalde  v.  Ellzalde,  137  Cal.  641,  70  Pac. 
861 — First  Nat.  Bank  ▼.  Hummel,  14  Colo. 
269,  8  L.R.A.  792,  20  Am.  St.  Rep.  257,  23 
Pac.  986 — Hummel  v.  First  Nat.  Bank,  2 
Colo.  App.  674,  32  Pac.  72 — Pyfer  y.  Wales. 
56  111.  App.  450 — Woodbouse  v.  Crandall, 
197  111.  113,  58  L.R.A.  388.  64  N.  E.  292 
— Bundy  v.  Monticello,  84  Ind.  127 — State 
ex  rel.  Mcintosh  v.  Greensdale,  106  Ind.  367, 
55  Am.  Rep.  753,  6  N.  E.  026 — Wlndstanley 
V.  Second  Nat.  Bank,  13  Ind.  App.  548,  41 
N.  E.  956— Peak  v.  Ellicott,  30  Kan.  162, 
46  Am.  Rep.  90,  1  Pac.  499 — Myers  v.  Board 
of  Education,  51  Kan.  102.  37  Am.  St.  Rep. 
263,  32  Pac.  658 — New  Farmers  Bank  ▼. 
Cockrell.  106  Ky.  590.  51  S.  W.  2 — Beugnot 
T.  Tremoulet.  Ill  La.  19,  35  So.  362 — Cush- 
man  v.  Goodwin,  95  Me.  358.  50  Atl.  50 — 
Drovers'  ft  M.  Nat.  Bank  v.  Roller,  85  Md. 
499,  36  L.R.A.  769.  60  Am.  St.  Rep.  344,  37 
Atl.  30 — Fogsr  V.  Bank  of  Friar's  Point.  80 
Miss.  756,  32  So.  285 — Harrison  v.  Smith, 
83  Mo.  216.  53  Am.  Rep.  571 — Pundmann  v. 
Schoenich,  144  Mo.  156.  45  S.  W.  1112— 
Snorgrass  v.  Moore,  30  Mo.  App.  239 — Ger- 
man F.  Ins.  Co.  V.  Kimble.  66  Mo.  App.  373 
— State  V.  Bank  of  Commerce,  54  Neb.  729, 
75  N.  W.  28 — Lincoln  v.  Morrison  (Lincoln 
Sav.  Bank  ft  S.  D.  Co.  v.  Morrison)  64  Neb. 
832,  57  L.R.A.  889.  90  N.  W.  905— Cox  v. 
Wills.  49  N.  J.  Eq.  574.  25  Atl.  938- 
Brown  v.  Spohr,  180  N.  Y.  212,  73  N.  E. 
14— Re  Holmes,  37  App.  DIv.  20,  55  N.  Y. 
Supp.  708 — Ferchen  v.  Arndt,  26  Or.  129, 
29  L.R.A.  666,  46  Am.  St.  Rep.  603.  37  Pac. 
161— Shute  V.  Hlnmau,  34  Or.  583,  47  L.R.A. 
266,  58  Pac.  882 — Kubn  v.  Spangler,  24  Pa. 
Co.  Ct.  582 — Piano  Mfg.  Co.  v.  Auld.  14  S. 
D.  620,  86  Am.  St  Rep.  769,  86  N.  W.  21— 
Peters  Shoe  Co.  v.  Murray.  31  Tex.  Civ.  App. 


261,  71  S.  W.  977— Nonotuck  Silk  Co.  v. 
Flanders,  87  Wis.  242,  58  N.  W.  383- 
Bumham  v.  Barth,  89  Wis.  370.  62  N.  W.  9$ 
— Thuemmler  v.  Barth,  89  Wis.  388,  62  N. 
W.  94. 


TRUTH 


Presumption  as  to,  see  Evidence,  304. 


TUCKER  ACT. 


See  Claims,  I.  d,  2. 


TUGS. 

Collision  with,  see  Collision,  II.  g. 
Burden  of  Proving  Breach  of  Contract^ 

Evidence,  607. 
In  General,  see  Towage. 


TUNNEIi. 

Compelling  Lowering  of,  see  Constitntional 

Law,  1437. 
Requiring  Street  Railway  to  Pay  Expense  of 

Lowering,  see  Constitutional  Law,  462. 
Right  of  Lode   Claimant  to   Intersect  His 

Vein    by    Tunneling   out    Beneath  Ad- 
joining Claim,  see  Mines,  94. 
Lineal     and     Lateral     Rights     in    Tunnel 

Claims,  see  Mines,  67-69. 
Right  to  Show  Priority  over  Patent  of  Lode 

Claim,  see  Mines,  109. 
Priorities  Between  Lode  and  Tunnel  Clainu. 

see  Mines,  113-116,  119. 
Effect  of  Failure  to  "Adverse"  upon  Rights 

as    to   Subsequently   Discovered  Lodes, 

see  Mines,  166. 
Sufficiency  of  Complaint  Claiming  Tunnel  in 

Mine,  see  Pleading,  869. 


TURNING  STATE'S  EVIDENCE. 

Right  to  Pardon  for,  see  Criminal  Law.  69- 
61. 


4<» 


TURNPIKES. 

See  Tolls  and  Toll  Roads. 


-#-•- 


TURNTABLE. 

As  Dangerous  Attraction  to  Children, 
Negligence,  17-18. 


TUTOR— UNDISCLOSED  AGENCY. 
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TUTOR. 

CJonclusiveness  against  Heirs  of  Judgment 

against,  see  Judgment,  823. 
See  also  Guardian  and  Ward. 


I  TWO  INNOCENT  PERSONS. 

Rule  as  to  Relative  Equities,  see  Equity, 


#•» 


TWENTY  P£R  CENT  CASES. 

Compensation  of  Officers  and  Employees  of 
Executive  Departments,  see  United 
States,  89-100. 


336-338. 


4<» 


TWO-THIRDS    MAJORITY. 

For  Issuance  of  Municipal  Bonds,  see  Bonds, 

294,  296,  297,  314-316. 
At  Election  Generally,  see  Elections,  18. 


u 


UliTIMATE  FACTS, 

Averment  of,  see  Pleading,  23. 


UliTRA  VIRES. 

First  Raising  Claim  as  to,  on  Appeal,  see 
Appeal  and  Error,  4578. 

Ultra  Vires  Contract  by  National  Bank,  see 
Banks,  IV.  g. 

Ultra  Ftrw  Acts  or  Contracts  by  Corpora- 
tion Generally,  see  Corporation,  VI.  d; 
Railroads,   103-113,   129. 

Power  of  Mimicipality  Generally,  see  Mu- 
nicipal Corporations,  II. 


UMATIIiliA  RESERVATION. 

Allotment  of  Indian  Lands,  see  Indians,  146, 
147. 


UMPIRE. 

Authority  of  Arbitrators  to  Appoint,  see  Ar- 
bitration, 7. 

Provision  in  Arbitration  for  Selection  of,  see 
Arbitration,  33. 

Necessity  of  Notice  of  Appointment  of,  see 
Reference,  33. 

Validity  of  Appointment  of,  see  Reference, 
33,  35. 


-♦-•- 


UNAUTHORIZED  APPEARANCE. 

Ratification  of,  see  Appearance,  2. 
Validity  of  Judgment  on,  see  Judgment,  III. 
c,  2. 


UNAUTHORIZED  OPINION. 


On  Appeal,  see  Appeal  and  Error,  3065. 


UNAVOIDABIiE  ACCIDENT. 

As  Ground  for  Violation  of  Nonintercourse 
Act,  see  Embargo  and  Nonintercourse, 
47,  48. 

#•  » 


UNBIiOCKED  FROGS. 

Assumption  of  Risk  from  Use  of,  see  Master 
and  Servant,  80. 


UNBORN  CHIIiDREN. 

Descent  to,   see  Descent  and  Distribution, 

11-13. 
Conclusiveness    of    Judgment    against,    see 

Judgment,  824-827. 
See  also  After-Born  Children. 

Editorial  note. 

Devestiture  of  estates  of  persons  not  in 
being,  8  LJRA.(N.S.)    49. 


^♦» 


UNOONSCIONABIiE    CONTRACT. 

Specific   Performance  of,   see   Specific   Per- 
formance, IV.  d. 


♦♦ 


UNCONSCIONABI/E  DEFENSES. 

As   Ground    for    Injunction   against   Legal 
Proceedings,  see  Injunction,  81,  82. 


#•» 


UNDERWRITERS. 


See  Insurance. 


UNDISCLOSED   AGENCY. 

See  Principal  and  Agent,  m.  L 
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UNDUE  INFLUENCE— UNION  DEPOT. 


UNDUE  INFIiUENCE3. 

Cancelation  of  Instrument  for,  see  Cancela- 
tion of  Instruments,  3,  4. 

Effect  of,  on  Validity  of  Deed,  see  Deeds, 
IV.  d. 

Presumption  and  Burden  of  Proof,  see  Evi- 
dence, 302,  303. 

Sufficiency  of  Evidence  of,  see  Evidence, 
2309-2312. 

In  Gift  to  Chiid,  see  Gift,  3,  4. 

In  Deed  by  Married  Woman,  see  Husband 
and  Wife,  97. 

By  Husband  in  Securing  Appointment  by 
Wife  Under  Marriage  Settlement,  see 
Husband  and  Wife,  121. 

Laches  as  Bar  to  Relief  Against,  see  Limi- 
tation of  Actions,  116. 

As  Ground  for  Rescission  of  Contract  for 
Sale  of  Land,  see  Vendor  and  Purchaser, 
105. 


UNFAIR   COMPETITION. 

Injunction  as  Proper  Remedy,  see  Injunc- 
tion, 19^-197. 

Laches  as  D(  nse,  see  Limitation  of  Actions, 
106,    107, 

As  to  Trademark  Generally,  see  Trademark. 

As  to  Trade  Name  Generally,  see  Trade 
Name. 

1.  The  essence  of  the  wrong  in  unfair 
competition  consists  in  the  sale  of  the  goods 
of  one  person  for  those  of  another;  and,  if 
defendant  is  not  attempting  to  palm  off  its 
goods  as  those  of  complainant,  the  action 
fails.  Howe  Scale  Co.  v.  Wyckoff,  Seamans 
&  Benedict,  198  U.  S.  118,  25  Sup.  Ct.  Rep. 
609,  49:  972 
Cited  In   Lamont  v.   Hershey,   140   Fed.   764 — 

Hall's  Safe  Co.  v.  Herrlns-Hall-Marvin  Safe 
Co.  76  C.  C.  A.  501,  146  Fed.  43. 

2.  Irrespective  of  the  technical  question 
of  trademark,  manufacturers  have  no  right 
to  dress  their  goods  up  in  such  manner  as  to 
deceive  an  intending  purchaser,  and  induce 
him  to  believe  he  is  buying  those  of  a  rival. 
Coats  V.  Merrick  Thread  Co.  149  U.  S.  562, 
13  Slip.  Ct.  Rep.  966,  37:  847 
Cited  In  Singer  Mfg.  Co.  v.  June  Mfg.  Co.  163 

V.  S.  188,  41  L.  ed.  125,  16  Sup.  Ct.  Rep. 
1002— Elgin  Nat.  Watch  Co.  v.  Illinois  Watch 
Case  Co.  179  U.  S.  674,  45  L.  ed.  381,  21  Sup. 
St.  Rep.  270 — Von  Mumm  v.  Frash,  56  Fed. 
834— Meyer  v.  Dr.  B.  L.  Bull  Vegetable  Medi- 
cine Co.  7  C.  C.  A.  563,  18  U.  S.  App.  372, 
.58  Fed.  887 — Pillsbury  v.  Plllsbury-Washbum 
Flour  Mills  Co.  12  C.  C.  A.  436,  24  U.  S.  App. 
305,  64  Fed.  846 — Sterling  Remedy  Co.  v.  Eu- 
reka Chemical  &  Mfg.  Co.  70  Fed.  707— 
GodiUot  V.  American  Grocery  Co.  71  Fed. 
873— Buck's  Stove  &  Range  Co.  v.  Elechle, 
76  Fed.  760— N.  K.  Fairbank  Co.  v.  R.  W. 
Bell  Mfg.  Co.  23  C.  C.  A.  555,  45  U.  S.  App. 
190,  77  Fed.  870 — Pennsylvania  Salt  Mfg.  Co. 
V.  Myers,  79  Fed.  80 — C.  F.  Simmons  Medi- 
cine Co.  V.  Simmons,  81  Fed.  168 — Plllabury- 
Washburn  Flour  Mills  Co.  v.  Eagle,  41  L.R. 
A.  172,  30  C.  C.  A.  405,  58  U.  S.  App.  400, 
86  Fed.  627 — Centaur  Co.  v.  KiUenberger,  87 
Fed.  726 — Hennessy  v.  Herrman,  80*  Fed.  670 
— Stuart  V.  F.   G.   Stewart  Co.  33  C.   C.  A. 


484,  63  U.  S.  App.  561,  91  Fed.  247— Cen 
taur  Co.  V.  Ncathery,  34  C.  C.  A.  125,  62  U. 
S.  App.  557,  01  Fed.  808 — Proctor  &  G.  Co. 
V.  Globe  Ref.  Co.  34  C.  C.  A.  400,  02  Fed.  361 
— Kroppf  V.  Furst,  04  Fed.  151 — Dennison 
Mfg.  Co.  V.  Thomas  Mfg.  Co.  04  Fed.  6G0 
Illinois  Watch-Cnsc  Co.  v.  Elgin  Nat.  Watch 
Co.  35  C.  C.  A.  240,  04  Fed.  670— California 
Fig-Syrup  Co.  v.  Worden,  05  B'ed.  133— 
Centaur  Co.  v.  Marshall,  38  C.  C.  A.  417,  97 
Fed.  780 — N.  K.  Fairbank  Co.  v.  Luckel.  K. 
&  C.  Soap  Co.  42  C.  C.  A.  382,  102  Fed.  333— 
Heller  &  M.  Co.  v.  Shaver,  102  Fed.  S&e— 
Shaver  v.  Heller  &  M.  Co.  65  L.R.A.  8S2.  48 
C.  C.  A.  53,  108  Fed.  826 — General  Electric 
Co.  V.  Re-New  Lamp  Co.  121  Fed.  170— Den- 
Dlson  Mfg.  Co.  V.  Scharf  Tag,  Label  &  Box 
Co.  57  C.  C.  A.  13.  121  Fed.  317— Allen  U. 
Wrlsley  Co.  v.  Iowa  Soap  Co.  122  Fed.  70S— 
Von  Faber  ▼.  Faber,  124  Fed.  61i'— OhiO" 
Baking  Co.  v.  National  Biscuit  Co.  62  C.  C. 
A.  120,  127  Fed.  120— G.  W.  Cole  Co.  v. 
American  Cement  &  Oil  Co.  65  C.  C.  A.  113, 
130  Fed.  711— Scrlven  v.  North,  67  C.  C.  A. 
361,  134  Fed.  370— Kronthal  Waters  v.  Beck- 
er, 137  Fed.  653— Weinstock  L.  &  Co.  v. 
Marks,  100  Cal.  536,  30  L.R.A.  184,  50  Am.  St. 
Rep.  57,  42  Pac.  142 — ^Red  Polled  Cattle  Ciul> 
V.  Red  Polled  Cattle  Club,  108  Iowa,  110.  7S 
N.  W.  803— Rains  v.  White,  107  Ky.  118.  5-* 
S.  W.  070— St.  Louis  Carbonating  &  Mfg.  Co. 
V.  Eclipse  Carbonating  Co.  58  Mo.  App.  418 — 
State  V.  Berllnsheimer.  62  Mo.  App.  171— 
GalDPs  Co.  V.  K.  Whyte  Grocery  Fruit  4  Wine 
Co.  107  Mo.  App.  531,  81  S.  W.  64^— Van  Honk 
V.  Coogau,  52  N.  J.  Eq.  383,  28  Atl.  78S— 
De  Long  v.  De  Long  Hook  &  Eye  Co.  80  Uun, 
403,  35  N.  Y.  Supp.  500— S.  Howes  Co.  v. 
Howes  Grain  Cleaner  Co.  24  Misc.  80,  52  N. 
Y.  Supp.  468 — Drake  Medicine  Co.  v.  Giess 
ner,  68  Ohio  St  358,  67  N.  E.  722— Duke  v. 
Cleaver,  10  Tex.  Civ.  App.  223,  46  S.  W. 
1128. 

editorial  notes. 

In  use  of  geogi-aphical  name,  45:  36S 

[Unfair  competition  by  placing  means 
thereof  in  hands  of  retailer  without  any  in- 
tention to  deceive  him.  9  L.RwA.(NjS,) 
1096.J 


UNIFORMITY. 

In  Federal  Taxation,  see  Internal  ReveniM. 

I.  b. 
In  Taxation  Generally,  see  Taxes,  L  b. 


UNIIiATiaiAIi  CONTRACTS. 


Wliat  Excuses  Nonperformance  of,  see  Cod* 
tracts,  538,  53d. 


UNION  BBPOT. 


Condemning  Land  for,  see  Eminent  DonuiSar 
152. 
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UNITED   STATES. 

I.  Nature   and  Composition   of   the 
Union,  1'16. 
II,  RightSf   Powers,   Liabilities,    and 
Obligations,  17-68. 

a.  Rights  and  Powers,  17-37. 

b.  Liabilities     and     Obligations, 

38-58. 
III.  O/flcers  and  Agents,  69-136. 

a.  In  General;  Appointtnent  and 

Removal,  60-77. 

b.  "Who    are    Officers    and    Em- 

ployees, 78-83. 

c.  Compensation,    84-121. 

1.  In  General,  84-107. 

2.  Extra  Compensation,  108- 
21. 

d.  Powers  and  Duties,  122-31. 

e.  Rights    and    Liabilities;    Ac- 

cotinting,    132-6. 
IV.  Suits,  137-91. 

a.  By  United  States,  137-64. 

b.  Against  United  States  or  Offi- 

cers, 166-91. 
F.  Priority  as  a  Creditor,  192-246. 

a.  Nature   and   Extent   of   Right 

Generally,  192-216. 

b.  In  What  Property  Prior  Liens 

and  Encumhrances,  217-30, 

c.  To    What  Debts   and  Persons 

Applicable,  231-46. 
VI.  Contracts,  246-301. 

a.  In    General;    Power    to    Con- 
tract, 246-62. 

h.  Requisites  and  Validity,  263- 
69. 

c.  Implied  Contracts,  270-82. 

A.  Construction   and    Obligation, 
283-322. 

e.  Performance    or    Breach    and 

Rights  Thereafter,  323-38. 

f.  Liability  for  Extra  Work,  Ex- 
tra Expense,  or  Loss^  339-67. 

g.  Assignments       of      Contracts, 

368-61. 
VII.  Property,  362-71.  . 

Rights  of  Aliens  in,  see  Aliens. 

Costs  Against,  on  Appeal,  see  Appeal  and 
Error,  5333,  5334. 

Army  and  Navy  of,  see  Army  and  Navy. 

Bank  of,  see  Banks,  III. 

Bonds  of,  see  Bonds,  VII. 

Boundaries  of,  see  Boundaries,  II. 

Extending  Boundaries  of,  by  Conquest  Dur- 
ing War,  see  Boundaries,  5. 

Bounties  by,  see  Bounties. 

Claims  Against,  see  Claims,  I. 

Common  Law  of,  see  Common  Law,  5,  13, 
14. 

Compromise  of  Claim  Against,  see  Compro- 
mise and  Settlement,  II.  b. 

Compromise  of  Claim  in  Favor  of,  see  Com- 
promise and  Settlement,  III.  b. 

Confiscation  by  Government  of,  see  Confis- 
cation and  Sequestration,  III. 

As  to  Congress,  see  Congress. 

C6iiBpiracy  against,  see  Conspiracy,  U. 

Indictment  for  Conspiracy  Against,  see  In- 
dictment, etc.,  69,  73,  74. 


Violation  of  Due  Process  Clause  by,  see  Con- 
stitutional  Law,  426. 

Priority  of  Act  Establishing  Sinking  Fund 
to  Meet  Debts  of  Railroad  Company,  see 
Constitutional  Law,  442-444. 

Position  as  Member  of  Corporation,  seo 
Corporations,  452. 

Offenses  Against  State  and  L^nited  States, 
see  Criminal  Law,  148-158. 

As  to  District  of  Columbia,  see  District  of 
Columbia,  22. 

What  is  a  Part  of,  see  Duties,  2-4,  34. 

Condemnation  by,  of  Property  for  Public 
Use,  see  Eminent  Domain. 

Estoppel  of,  see  Estoppel,  100-102;  119, 
296,   297,  302-305. 

Forging  Note  as  Fraud  Against,  see  Forg- 
ery, 2. 

Acquiring  Land  for  Fortification  of  Garri- 
son, see  Forts,  2. 

Relation  Between  Indian  Tribes  and  United 
States,  see  Generally,  Indians,   1-13. 

Interest  on  Claims  for  or  Against,  see  In- 
terest, I.  b,  3. 

Cessions  to  or  Conquests  by,  see  Interna- 
tional Law,  V. 

Acceptance  of  Law  of  Nations  by,  see  In- 
ternational Law,  5. 

Considering  Evidence  Offered  on  Intervention 
by,  see  Intervention.  1. 

Limitation  of  Action  on  Claims  against,  see 
Limitation  of  Actions,  I.  c,  5;  IL  m/ 
III.  k. 

As  Party  to  Foreclosure  Suit,  see  Mortgage, 
339. 

Violation  of  Neutrality  Towards,  see  Neu- 
trality, IV. 

False  Oath  with  View  of  Cheating,  see  Per- 
jury- 
Services  by  Railroad  for,  see  Railroads.  IV. 

Set-Off  by  or  Against,  see  Set-Off  and  Coun- 
terclaim, IV. 

As  Charterer  of  Vessel,  see  Shipping,  IV. 
a,  3. 

Matters  Pertaining  to  States  Individually, 
see  States. 

Construction  of  Grant  by,  see  Statutes,  IT.  o. 

Taxation  of  Federal  Agencies,  Instrumen- 
talities and  Property,  see  Taxes,  I.  b, 
2;  I.  c,  2. 

Inheritance  Tax  on  Legacy  to,  see  Taxes, 
738,  739. 

Route  of  Telegram  Sent  on  Behalf  of,  see 
Telegraphs,  13. 

Territories  of,  see  Territories. 

Treason  Against,  see  Treason. 

Possession  of  Hostile  Territory  Under  Mili- 
tary Authority,  see  War,  VI. 


/.  Nature  and  Composition  of  the  Union, 

As  a  Christian  Nation,  see  Christianity. 
Admission  of  State,  see  States,  XI. 
Continuity    of     Statehood    of    Confederate 
States,  see  States,  332-337. 

1.  The  union  of  the  states  never  was  a 
purely  artificial  and  arbitrary  relation.  It 
began  among  the  colonies,  and  grew  out  of 
common  origin,  mutual  sympathies,  kindred 
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principles,  similar  interests,  and  geographi- 
<»il  relations.  It  was  confirmed  and 
strengthened  by  the  necessities  of  war,  and 
received  definite  form,  and  character,  and 
sanction  from  the  articles  of  confederation. 
Texas  v.  White,  7  Wall.  700,  19:  227 

Cited  in  Virginia  ▼.  Rives  (Ex  parte  Virginia) 

100  U.  S.  355,  25  L.  ed.  682— United  States  v. 

Clayton,  2  Dill.  227,  Fed.  Cas.  No.  14,814. 

2.  The  people,  through  the  Constitution 
of  the  Unit^  States,  established  a  more 
perfect  union  by  substituting  the  national 
government  for  the  confederate  government. 
Lane   County   v.   Oregon,   7    Wall.   71, 

19:  101 
Cited  in  Poindexter  v.  Greenhow,  114  U.  S.  291, 
29  L.  ed.  193,  5  Sup.  Ct.  Rep.  903. 

3.  Government  under  the  Constitution  of 
the  United  States  is,  of  necessity,  radically 
different  from  that  of  Great  Britain.  Chis- 
holm  v.  Georgia,  2  Dall.  419,  1:  440 
Cited  in  Rohrl)acher  v.  Jackson,  51  Miss.  752 — 

Gifford  V.  Livingston,  2  Denio,  400. 

Body  politic. 

4.  The  United  States  is  a  government, 
and  consequently  a  body  politic  and  corpo- 
rate, capable  of  attaining  the  objects  for 
which  it  was  created,  by  the  means  which 
are  necessary  for  their  attainment.  Van 
Brocklin  v.  Anderson  (Van  Brocklin  v.  Ten- 
nessee)  117  U.  S.  151,  6  Sup.  Ct.  Rep.  670, 

29:  845 
Cited  in   Cullom's  Estate,  5  Misc.  176,  25  N.  T. 
Supp.  699.  * 

5.  [The  United  States  became  a  body  cor- 
porate from  the  moment  of  their  associa- 
tion. Respublica  v.  Sweers  (Ct.  O.  &  T. 
Phila.)  1  Dall.  41,  1:29] 

Separate  existence  of  states  and  nation. 

See  also  States,  7-10. 

6.  In  this  Republic  there  is  a  dual  sys- 
tem of  government, — national  and  state. 
Each  within  its  own  domain  is  supreme,  and 
one  of  the  chief  functions  of  the  United 
States  Supreme  Court  is  to  preserve  the 
balance  between  them,  protecting  each  in 
the  powers  it  possesses,  and  preventing  any 
trespass  thereon  by  the  other.  Re  Heff, 
197   U.   S.  488,  25   Sup.  Ct.  Rep.   506, 

49:848 
Cited  in  The  John  McCraken,  145  Fed.  708. 

7.  The  United  States  forms  a  single  na- 
tion for  many  most  important  purposes,  to 
effect  which  her  government  is  complete 
and  competent.  Cohen  v.  Virginia,  6  Wheat. 
264,  5:  257 
Cited  In  United  States  v.  E.  C.  Knight  Co.  150 

n.  S.  20,  39  L.  ed.  332,  15  Sup.  Ct.  Rep.  249 
— Downes  v.  Bldwell.  182  U.  S.  377,  45  L. 
ed.  1141,  21  Sup.  Ct.  Rep.  770 — The  Park- 
hill,  Fed.  Cas.  No.  10,755a. 

8.  The  United  States  is  a  sovereign  and 
independent  nation  vested  with  the  entire 
control  of  international  relations,  and  with 
all  the  powers  of  government  necessary  to 
maintain  that  control  and  make  it  effective. 
Fong  Yue  Ting  v.  United  States,  149  U.  S. 
698,  13  Sup.  Ct.  Rep.  1016,  37:  905 


Supremacy  of  the  Union. 

Relation    between    Nation   and  Stato, 
see  States,  IV. 

9.  The  government  of  the  Union  Is  a  gov- 
ernment of  the  people,  emanating  and  deriv- 
ing its  power  from  them.  Though  limited 
in  its  powers,  it  is  supreme  within  ita 
sphere,  and  its  laws  are  the  supreme  Uw 
of  the  land.  M'Culloch  v.  Maryland.  4 
Wheat.  316,  4:579 
Cited  in  Thurlow  v.  Massachusetts,  5  How.  619. 

12  L.  ed.  808 — Sinnot  v.  Davenport.  22  How. 
243.  16  L.  ed.  247 — Legal  Tender  Cases.  12 
Wall.  631.  20  L.  ed.  338— United  States  t. 
Harris,  106  U.  8.  636,  27  L.  ed.  202,  1  Sap. 
Ct.  Rep.  601— United  States  v.  Texas.  143 
U.  S.  646,  36  L.  ed.  293,  12  Sup.  Ct.  R^p. 
488 — Logan  v.  United  States,  144  U.  8.  2hX 
36  L.  ed.  436.  12  Sup.  Ct.  Rep.  617— United 
States  V.  E.  C.  Knight  Co.  156  U.  S.  83.  39  L 
ed.  336,  15  Sup.  Ct.  Rep.  24»— Northern  ."^ 
curities  Co.  v.  United  States,  103  U.  S.  2:i^, 
48  L.  ed.  700,  24  Sup.  Ct.  Rep.  436 — Day  ▼. 
Bufflnton,  3  Cliff.  392.  Fed.  Cas.  No.  3.675— 
Globe  Ins.  Co.  v.  Cleveland  Ina  Co.  14  Nat. 
Bankr.  Reg.  320.  Fed.  Cas.  No.  5,486— Tbe 
Hiawatha,  Blatchf.  Prise  Cas.  12,  Fed.  Cas. 
No.  6,451 — Louisiana  State  Lottery  Co.  i. 
Fltzpa trick,  3  Woods,  264,  Fed.  Cas.  No.  8.r.41 
— United  SUtes  v.  Cathcart,  1  Bond,  561.  KM. 
Cas.  No.  14,756 — Noble  v.  Cullom.  44  Ala. 
564— Hawkins  v.  Filkins.  24  Ark.  300. 

10.  Though  limited  in  its  powers,  the  gov- 
ernment is  supreme  within  its  sphere,  and 
its  laws  are  the  supreme  law  of  the  land. 
M'Culloch  V.  Maryland,  4  Wheat.  316,  4:  579 

11.  The  Federal  government,  though  limit- 
ed as  to  its  objects,  is  supreme  in  all  its 
departments  with  respect  to  those  object^. 
Cohen  v.  Virginia,  6  Wheat.  264,  5:  257 
Cited  in  Legal  Tender  Cases.  12  Wall.  533.  ^^ 

L.  ed.  306 — Claflin  v.  Houseman,  93  V  S 
142,  28  L.  ed.  840— Chae  Chan  Ping  v.  United 
States.  130  U.  S.  604,  32  L.  ed.  1075.  9  Si:r 
Ct.  Rep.  623 — Re  Debs,  158  U.  S.  579.  .*»  L 
ed.  1100.  15  Sup.  Ct.  Rep.  900 — Deposit  Back 
V.  Frankfort,  191  U.  S.  517.  48  L.  ed.  2*^3.  -< 
Sup.  Ct.  Rep.  154 — Northern  Securities  ('•■ 
V.  United  States,  193  U.  S.  333,  48  L.  ed.  t*»J'V 
24  Sup.  Ct.  Rep.  436 — Poole  v.  Nixon.  9  M 
771  Appx.  Fed.  Cas.  No.  11,270— Naahvli  e. 
C.  ft  St  L.  R.  Co.  V.  Taylor.  86  Fed,  171- 
Warner  v.  The  Uncle  Sam,  9  Cal.  714— Sb.: 
enberger  v.  Brinton,  52  Pa.  60 — Com.  t.  TA 
R.  Co.  62  Pa.  292,  1  Am.  Rep.  309— I'nitt^l 
States  V.  Greiner,  4  Phila.  402,  18  Phila.  Uz. 
Int.  149. 

12.  The  supreme  lawmaking  power  re^ts 
in  the  people  of  the  United  States  as  s 
whole,  by  whom  the  Constitution  wa<  «^ 
tablished,  and  during  whose  pleasure  it 
continues  to  exist.  Cohen  v.  Virginia,  ( 
Wheat.  264,  5:  257 
Cited  in   Mobile   v.   Dargan,   45   Ala.   317— Ex 

parte  Reid,  50  Ala.  443. 

Sovereifcnty. 

13.  The  government  of  the  United  8tat<^ 
is  one  having  jurisdiction  over  every  f<*t 
of  soil  within  its  territory,  and  actinfr  ^^' 
rectly  upon  each  citizen;  having  within  ih' 
limits  of  its  powers  all  the  attributes  of 
sovereij?n^'-.  Re  Debs,  158  U.  S.  564,  15 
Sup.  Ct.  Hep.  900,  39:  1092 
Cited  in  irnited  States  v.  Floumoy  LIve-Siook  & 

Real-Estate  Co.  69  Fed.  893. 
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Incorporation  of  lands  and  peoples  into 
United  States. 

Power  to  Hold  without  Incorporating 
into  Union,  see  infra,  30. 

Cessions  to  and  Conquests  by  United 
States,  see  International  I  aw,  V. 

Construction  of  Treaty  Respecting  Phil- 
ippines, see  Treaties,  43. 

14.  Incorporation  into  the  United  States 
of  territory  acquired  by  treaty  of  cession, 
in  which  there  are  conditions  against  the 
incorporation  of  the  territory  until  Con- 
gress provides  therefor,  will  not  take  place 
until  in  the  wisdom  of  Congress  it  is  deemed 
that  the  acquired  territory  has  reached  that 
state  where  it  is  proper  that  it  should  en- 
ter into  and  form  a  part  of  the  American 
family.  (Per  Justices  VVIiite,  Shiras.  and 
McKenna.)  Downes  v.  Bid  well,  182  V.  S. 
244,  21  Sup.  Ct.  Rep.  770,  45:  1088 

15.  An  alien  i)eople  cannot  be  incorpo- 
rated into  the  United  States  by  the  treaty- 
making  power  by  a  mere  cession,  without  the 
express   or    implied    approval    of    (-ongress. 

(Per  Justices  White,  Shiras,  and  McKen- 
na.) Downes  v.  Bidwell,  182  U.  S.  244,  21 
Sup.  Ct.  Rep.  770,  45:  1088 

16.  Conditions  which  preclude  incorpora- 
tion into  the  United  States  without  con- 
sent of  Congress,  of  territory  acquired  by 
treaty,  may  be  inserted  in  the  treaty  of  ces- 
sion by  the  treaty-making  power,  and  will 
have  the  force  of  the  law  of  the  land  if  the 
treaty  be  not  repudiated  by  Congress.  (Per 
Justices  White,  Shiras,  and  MoKenna.) 
Downes  v.  Bidwell,  182  U.  S.  244,  21  Sup. 
Ct.  Rep.  770,  45:  108S 


//.  RightSf  Powers,  Liabilities,  and  Ob- 

ligatiotts. 

a.  Rights  and  Powers. 

Rights  and  Duties  as  to  Property  Captured 
during  Rebellion,  see  Abandoned  and 
Captured  Property. 

Right  to  Review  in  Criminal  Case,  see  Ap- 
peal and  Error,  I.  e. 

Rights  on  Claim  Assigned  to,  see  Assign- 
ment, 62. 

Right  to  Recover  Back  Money  Paid  out  by 
Fraud  or  Mistake,  see  A.s»ump8it,  72 
77. 

Right  to  Surplus  after  Completion  of  Ship 
Canal,  see  Canals,  13,  14. 

Power  to  Regulate  Interstate  and  Foreign 
Commerce,  see  Commerce. 

Power  of  Confiscation,  see  Confiscation  and 
Sequestration,  HI.  a. 

Construction  of  Federal  Constitution  as  to, 
see  Constitutional  Law,  44-,53. 

Right  to  Costs,  see  Costs  and  Fees,  102. 

Rights  of,  in  Public  Land  Laid  out  into  City 
Streets  and  Lots,  see  Dedication,  24, 
29. 

Power  to  Prohibit  Commercial  Intercourse 
During  W^ar,  see  Embargo  and  Nonin 
ter  course. 

Power  over  Indians,  see  Indians,  30-32. 
U.  S.  Dig.— 3G1 


Insurable  Interest  of,  in  Vessel  Hired,  see 
Insurance,  83. 

Right  to  Interest  Against  State,  see  Inter- 
est, 55. 

Right  to  Use  Patented  Invention,  see  Pat- 
ents, 13-16,  808,  845,  870a-879c,  1090, 
1091,  1122,  1123. 

Rights  oi  I'nited  States  as  against  Pledgeor, 
see  Pledge,  44. 

Right  to  Proceed  against  Surety  after  Dis- 
charge of  Principal,  see  Principal  and 
Surety,  31. 

Right  to  Take  Fur  Seals  under  Lease  from, 
see  Seal  Fisheries. 

Subrogation  of,  to  Rights  of  Mortgagee,  see 
Subrogation,  11. 

Right  to  Retain  Compensation  Received  by 
Telegraph  Company,  see  Telegraphs,  12. 

Over  Territories,  see  Territories,  il. 

Relative  Rights  of  State  and  United  States 
in  Navigable  Waters,  see  Waters,  I.  b. 

Power  to  Reclaim  Arid  Lands,  see  Waters, 
16. 

As  Riparian  Owner,  see  W'aters,  94. 

Devise  of  Property  to,  see  Wills,  68. 

General  power. 

In  Territories  or  Ceded  Places,  see 
infra,  28. 

Regulation  of  Carriers,  see  Carriers, 
II;  Commerce. 

Power  of  Congress  Over  District  of  Co- 
lumbia, see  District  of  Columbia, 
IV. 

Distribution  of  Powers  between  Nation 
and  States,  see  States,  IV.  b. 

Power  and  Duty  of  L'nion  to  Preserve 
Existence  of  States,  see  State,  72. 

17.  The  government  of  the  United  States 
claims  no  powers  which  are  not  granted  to 
it  by  the  Constitution,  and  the  powers  ac- 
tually granted  must  be  such  as  are  ex- 
pressly given,  or  given  by  necessary  implica- 
tion.    Martin  v.  Hunter,  1   Wheat.  304, 

4:97 
Cited  In  United  States  v.  Harris.  106  U.  S.  036, 
27  L.  ed.  202.  1  Sup.  Ct.  Rep.  601— Re  Klein, 
2  N.  Y.  I^pal  Obs.  191,  Fed.  Cns.  No.  7.SB6-- 
Unlted  States  v.  Cathcart.  1  Bond.  561,  Fed. 
Cas.  No.  14.756--Re  Barry,  42  Fed.  119-  - 
United  States  v.  Boyer,  85  Fed.  429 — Ex 
parte  Ortiz.  100  Fed.  958— Hawkins  v.  FU- 
klns.  24  Ark.  300— Baw  v.  Wilmington.  C. 
&  A.  R.  Co.  109  N.  C.  281.  14  L.R.A.  597.  3 
Inters.  Com.  Hep.  803,  26  Am.  St.  Rep.  569, 
14  S.  E.  79— Borle  v.  Trott,  5  Phila.  39.'>. 
21  Phlla.  Leg.  Int.  68 — Kneedler  v.  I^ne,  3 
(Jrant.  Cas.  542 — State  ex  rel.  Ball  v.  Davis, 
12  S.  C.  534— Re  Booth,  3  Wis.  125. 

18.  The  Federal  government  is  one  of 
delegated  powers  only.  M'Culloch  v.  Mary- 
land, 4  Wheat.  316,"  4:  579 
Cited  In  United  States  v.  New  Bedford  Bridge. 

1  Woodb.  &  M.  435.  Fed.  Cas.  No.  15.867— 
Re  Barry.  42  Fed.  119— Lafayette,  M.  &  B.  R. 
Co.    v.    Gelger,   34    Ind.    197. 

19.  The  powers  of  the  Federal  govern- 
ment are  limited  in  number,  but  not  in  de- 
gree. Within  the  scope  of  its  powers,  as 
enumerated  and  defined,  it  is  supreme  and 
above    the    states;    but    beyond    it    has    no 
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existence.    United  States  v.  Gruikshank,  92 
U.  S.  542,  23:  588 

Cited  in  Curley  ▼.  United  States,  64  C.  C.  A. 
374,  130  Fed.  6. 

Rule  of  the  majority. 

20.  It  is  only  upon  the  refusal  of  a  ma- 
jority of  the  states  to  elect  senators  or  rep- 
resentatives to  Congress,  that  the  legislative 
powers  of  the  Union  are  suspended.  Cohen 
V.  Virginia,  6  Wheat.  264,  5:  257 
Cited   in    Orthing    v.    Gundershelmer,    12    Fla. 

683 — Wanser  v.  Hoos,  60  N.  J.  L.  525.  64 
Am.  St.  Rep.  600,  38  Atl.  449. 

Power  to  execute  Federal  laws. 

Protection  of  Prisoner  against  Mob,  see 
Courts,  1441. 

21.  The  government  of  the  United  States 
may,  by  means  of  physical  force,  exercised 
through  its  official  agents,  execute  on  every 
foot  of  American  soil  the  power  to  com- 
mand obedience  to  its  laws,  and  hence  the 
power  to  keep  the  peace  to  that  extent. 
Cunningham  v.  Neagle  (Re  Neagle)  135  U. 
S.  1,  10  Sup.  Ct.  Rep.  658,  34:  55 
Cited  In  I^gan  v.  United  States,  144  U.  S.  294, 

36  L.  ed.  440,  12  Sup.  Ct.  Rep.  617— Re 
Debs,  158  U.  S.  579,  39  L.  ed.  1101,  15  Sup. 
Ct.  Rep.  900 — United  States  v.  I^ancaster,  10 
L.R.A.  322,  44  Fed.  895— United  States  ▼. 
Patrick,  54  Fed.  347— Re  Lyman,  55  Fed.  43 
— United  States  v.  li'lournoy  Live-Stock  k 
Real-Estate  Co.  69  Fed.  893— Re  Weeks,  82 
Fed.  731. 

Power  to  take  or  purchase  land. 

What  Constitutes  Purchase  of  Land  by 
United  States,  see  infra,  257,  258. 

Power  to  Acquire  Land  by  Exercise  of 
Right  of  Eminent  Domain,  see  Emi- 
nent Domain,  14-23. 

22.  A  devise  of  land  in  New  York  to 
the  United  States,  for  the  purpose  of  assist- 
ing to  discharge  the  debt  contracted  by  the 
war  for  the  suppression  of  the  Rebellion,  is 
invalid  under  the  laws  of  that  stat«,  which 
prohibit  any  but  a  natural  person  or  a  cor- 
poration created  by  the  state  from  taking 
land  in  that  state  by  devise.  United  States 
V.  Fox,  94  U.  S.  315,  24:  192 
Cited   In    Kane   v.    Luckman,    131    Fed.    618 — 

GrlfRn  v.  Chattanooga  Southern  R.  Co.  127 
Ala.  573,  85  Am.  St.  Rep.  143,  30  So.  523— 
Perkins  ▼.  Wakeham,  86  Cal.  583,  21  Am.  St 
Rep.  67,  25  Pac.  51— Blythe  v.  Hinckley,  127 
Cal.  436,  59  Pac.  787 — Commercial  Bank  v. 
Jackson,  7  S.  D.  140.  63  N.  W.  548 — Keane 
V.  Chamberlain,  14  App.  D.  C.  106 — Hall  v. 
Gabbert,  213  111.  215,  72  N.  E.  806— Ferry  ▼. 
Campbell,  110  Iowa,  295,  50  L.R..A  95,  81  N. 
W.  604 — Bufflngton  v.  Grosvenor,  46  Kan. 
734,  13  L.R.A.  284,  27  Pac.  137— Farrlngton 
v.  Putnam,  90  Me.  434,  38  L.R.A.  850,  37 
Atl.  652 — Dickson  v.  United  States,  126 
Mass.  315,  28  Am.  Rep.  230 — Washburn  ▼. 
Van  Steenwyk,  32  Minn.  347.  20  N.  W.  324— 
Devo  V.  Morss,  30  App.  Div.  58,  51  N.  Y. 
Supp.  785 — Cllft  V.  Moses,  44  Hun,  319— 
Lancaster  ▼.  Amsterdam  Improv.  Co.  72  Hun, 
22.  25  N.  Y.  Supp.  309 — Mellen  v.  Banning. 
72  Hun,  182,  25  N.  Y.  Supp.  542 — CuUom's 
Estate,  5  Misc.  174.  25  N.  Y.  Supp.  699— 
West  Coast  Mfg.  Co.  &  Invest.  Co.  v.  West 
Coast  Improv.  Co.  25  Wash.  639,  62  L.R.A. 
709,  66  Pac.  97. 


23.  The  United  States,  at  the  discretion 
of  Congress,  may  acquire  and  hold  real 
property  in  any  state  whenever  such  prop- 
erty is  needed  for  the  use  of  the  government 
in  the  execution  of  any  of  its  powers.  V^an 
Brocklin  v.  Anderson  (Van  Brocklin  v.  Ten- 
nessee)  117  U.  S.  115,  6  Sup.  Ct.  Rep.  670, 

29:845 
Cited  in  United  States  v.  Devereux,  32  C.  C.  A- 
508,  61  U.  S.  App.  548,  90  Fed.  186— State 
V.  Burk,  63  Ark.  58,  37  S.  W.  406 — ^Cullom'i 
Estate,  5  Misc.  175,  25  N.  Y.  Supp.  699— 
Wiseman  v.  Eastman,  21  Wash.  175,  57  Pac. 
398. 

Power  to  take  by  cession  or  conqnest. 

Cessions  to,  or  Conquests  by  Generally, 
see  International  Law,  V. 

24.  The  United  States  may  acquire  terri- 
tory by  treaty.  Wilson  v.  Shaw,  204  U.  & 
24,  27  Sup.  Ct.  Rep.  233,  51 :  351 

25.  The  government  of  the  United  SUtes 
possesses  the  power  of  acquiring  territory, 
either  by  conquest  or  treaty.  American  Ins- 
Co.  V.  Canter  (American  Ins.  Co.  v.  356 
Bales  of  Cotton)  1  Pet.  511,  7:  242 
Distinguished   in    United    States    v.   Rhodes,  1 

Abb.   (U.  S.)  43,  Fed.  Cas.  No.  16,151. 

Cited  in  Scott  v.  Sandford,  19  How.  611,  15  L. 
ed.  786 — Stewart  v.  Kahn  ( Stewart  r.  Bloom » 
11  Wall.  507,  20  L.  ed.  179— Nelson  v.  Unltrf 
States,  30  Fed.  115 — Ex  parte  Ortlx,  100  Fed 
960 — Gardiner  v.  Miller,   47   Cal.  575. 

26.  The  power  of  the  United  States  to  a^ 
quire  territory  by  conquest,  treaty,  and  ces- 
sion is  an  incident  of  national  sovereignty, 
and  is  derived  from  the  treaty  making 
power  and  the  power  to  declare  and  carry 
on  war.  Church  of  Jesus  Christ  of  L.  D.  S, 
V.  United  States,  136  U.  S.  1,  10  Sup.  a 
Rep.  792,  34:478 
Cited  in  Downs  v.  Bidwell,  182  U.  8.  303.  45 

L.  ed.  1113.  21  Sup.  Ct.  Bep.  770— Goetie  v. 
United  States,  103  Fed.  84. 

27.  The  government,  under  the  Constitu- 
tion, is  vested  with  power  to  acquire  prop- 
erty by  conquest.  United  States  v.  Hucka- 
hee,  16  Wall.  414,  21:467 
Cited  in  Titus  v.  United  States.  20  Wall.  4S1. 

22  L..  ed.  402— Whitfield  v.  United  State*, 
92  U.  S.  169.  23  L.  ed.  707— Burbank  v.  Con- 
rad, 96  U.  S.  301,  24  L.  ed.  727 — Downes  t. 
Bidwell,  182  U.  S.  303,  45  L.  ed.  1112, 21  Sup. 
Ct  Rep.  770 — Blewett  v.  United  States,  V) 
Ct.  CI.  246 — Dykes  v.  United  States.  16  H 
CI.  295 — United  States  v.  Smith.  1  Hucbev 
351.  Fed.  Cas.  No.  16.335 — Atkinson  v.  <vd- 
tral  Georgia  Agrl.  &  Mfg.  Co.  68  Ga.  SI'S  - 
Whitfield  V.  United  States,  51  How.  Pr.  419 

28.  Special  provision  is  made  in  the  Con- 
stitution for  the  cession  of  jurisdiction, 
from  the  states,  over  places  where  the  Fe<i 
eral  government  shall  establish  fort<  or 
other  military  works;  and  it  is  only  in  these 
places,  or  in  the  territories  of  the  Unit:*-! 
States,  where  the  Federal  government  can 
exercise  a  general  jurisdiction.  New  Or- 
leans V.  United  States,  10  Pet.  662,  9:  573 
Cited  in  Louisiana  State  Lottery  Co.  ▼.  Fits- 

Patrick,  3  Woods,  257,  Fed.  Gas.  No.  8.541— 
Illinois  V.  Illinois  C.  R.  Co.  33  Fed.  754— 
Re  Kelly,  71  Fed.  550. 
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29.  The  Guano  Islands  Act  of  Aug.  18, 
1856,  164,  re-enacted  in  U.  S.  Rev.  Stat,  title 
72, is  constitutional  and  valid;  and\the  Is- 
land of  Navassa  must  be  considered  as  ap- 
pertaining to  the  United  States.  Jones  v. 
United  States,  137  U.  S.  202,  11  Sup.  Ct. 
Rep.  80,  34:  691 

30.  The  government  of  the  United  States 
has  the  power  to  acquire  and  hold  terri- 
tory without  immediately  Incorporating  it 
into  the  United  States.  (Per  Justices 
White,  Shiras,  and  McKenna.)  Downes  v. 
Bidwell,  182  U.  S.  244,  21  Sup.  Ct.  Rep. 
770,  45:  1088 

Treaty  making  power. 

Treaties  with  United  States  Generally, 
see  Treaties. 

31.  The  treaty  power  of  the  United  States 
extends  to  all  proper  subjects  of  negotiation 
between  our  government  and  the  govern- 
ments of  other  nations.  De  Greofroy  v. 
Riggs  (Geofroy  v.  Riggs)  133  U.  S.  258,  10 
Sup.  Ct.  Rep.  295,  33:  642 
Cited  in  Downes  v.  Bidwell,  182  U.  S.  370,  45 

L.  ed.  11S8.  21  Sup.  Ct.  Rep.  770— Blythe  v. 
Hinckley.  127  Cal.  .436.  60  Pac.  787— Opel 
V.  Shoup,  100  Iowa,  424,  37  L.R.A.  586,  69 
N.  W.  560. 

32.  The  government  of  the  United  States 
has  power  to  make  treaties  with  foreign 
governments  for  the  exercise  of  judicial  au- 
thority in  their  countries  by  its  officers  ap- 
pointed to  reside  therein.  Ross  v.  Mclntyre 
(Re  Ross)  140  U.  S.  453,  11  Sup.  Ct.  Rep. 
897,  35: 581 

36.  Power  of  the  United  States  govern- 
ment to  make  treaties  removing  disability 
of  aliens  to  inherit  recognized.  Hauenstein 
V.  Lynham,  100  U.  S.  483,  25:  628 
Cited  In  Geofroy  v.  Riggs.  133  U.  S.  267.  33  L. 

ed.  645.  10  Sup.  Ct.  Rep.  205 — Bahuaud  v. 
Blze.  105  Fed.  488 — Wunderle  v.  Wunderle. 
144  111.  54.  19  L.R.A.  85.  33  N.  E.  195— 
Opel  V.  Shoup,  100  Iowa,  424.  37  L.R.A.  686. 
69  N.  W.  560. 

Military  power. 

Restriction  on,  see  Search  and  Seizure, 

1. 
As  to  War  Generally,  see  War. 

37.  The  United  States  h2i8  the  power  of 
war,  the  power  to  provide  and  maintain  a 
navy,  and  make  rules  for  the  government 
and  regulation  of  the  land  and  naval  forces. 
United  States  v.  Bevans,  3  Wheat  336, 

4:404 
Cited  in  United  States  v.  Rhodes,  1  Abb.   (U. 
8.)  50.  Fed.  Cas.  No.  16,151. 

h.  Liabilities  and  Obligations. 

On  Reversal  of  Judgment,  see  Appeal  and 

Error,  5611,  5612.  , 

Treasurv  Notes  as  Negotiable    Paper,    see 

Bills  and  Notes,  36. 
Duty  to  Give  Notice  to  Indorser  when  the 

Holder  of  Bill  of  Exchange,  see  Bills 

and  Notes,  158,  193. 
As  Party  to  Negotiable  Paper,  see  Bills  and 

Notes,  865. 
Claims  against,  see  Claims,  1. 


Appropriation  as  Prerequisite  to  Payment, 
see  Claims,  205. 

Liability  of  United  States  as  Trustee,  for 
Compensation  Received  from  Foreign 
Government  for  Individual  Injury,  see 
Claims,  257. 

On  Failure  of  Bank  in  Which  Proceeds  of 
Confiscated  Property  are  Deposited,  see 
Confiscation  and  Sequestration,  104. 

Liability  for  Costs,  see  Costs  and  Fees,  23- 
30. 

Liability  of  District  of  Columbia,  see  Dis- 
trict of  Columbia,  V. 

Liability  for  Destruction  of  Property  by 
Military  Forces,  see  Embargo  and  Non- 
intercourse,  115. 

Liability  for  Land  Taken  imder  Power  of 
Eminent  Domain,  see  Eminent  Domain. 

Liability  to  Make  Compensation  for  Land 
Taken  under  Power  of  Eminent  Do- 
main, see  Eminent  Domain,  VI.  b. 

Situs  of  Debts  Owing  by  United  States,  see 
Executors  and  Administrators,  265. 

Liability  for  Interest,  see  Interest,  I.  b,  3. 

Limitation  of  Action  on,  see  Limitation  of 
Actions,  11.  m;  III.  k. 

Duty  to  Prevent  Violation  of  Neutrality, 
see  Neutrality,  37,  38. 

Liability  to  Assignee  of  Patent  for  Use  of 
Same,  see  Patents,  808. 

Discharge  of  Sureties  on  Official  Bond  bv 
Neglect  to  Proceed  against  Principal, 
see  Principal  and  Surety,  37-43. 

Liability  to  Captors  of  Enemy's  Property, 
see  Prize  and  Capture,  166,  167. 

For  Salvage  on  Duties,  see  Salvage,  28. 

Statutory  liability. 

Liability  for  Breach  of  Contract  to  Af- 
ford Military  Protection,  see  infra, 
348,  349. 

38.  The  common-law  rule  that  the  King 
is  not  bound  by  any  act  of  Parliament  un- 
less he  is  named  therein  by  special  and 
particular' words  is  equally  applicable  to  the 
Federal  government.  Dollar  Sav.  Bank  v. 
United  States,  19  Wall.  227,  22:  80 
Criticised  in  State  v.  Piazza,  66  Miss.  430,  6 

So.  316. 
Cited  in  United  States  v.  Herron,  20  Wall.  263, 
22  L.  ed.  270— Gtanley  v.  Schwalby,  147  U.  S. 
515,  37  L.  ed.  262,  13  Sup.  Ct.  Rep.  418— 
United  States  v.  American  Bell  Telepb.  Co. 
150  U.  S.  554,  40  L.  ed.  258,  16  Sup.  Ct.  Rep. 
60 — United  States  v.  Humphreys,  3  Hughes, 
206,  Fed.  Cas.  No.  15,422— United  States  v. 
Shaw,  3  L.R.A.  234,  30  Fed.  436— Re  Baker, 
06  Fed.  057 — Mayrhofer  v.  Board  of  Educa- 
tion, 80  Cai.  112,  23  Am.  St.  Rep.  451,  26 
Pac.  646 — Skelly  v.  Westminster  School  Dis- 
trict, 103  Cal.  656,  37  Pac.  643 — A.  L.  &  E. 
F.  Gobs  Co.  v.  Greenleaf,  08  Me.  440,  57  Atl. 
681— Cook  V.  Aplin,  70  Mich.  108.  44  N.  W. 
420— People  v.  Dennison,  84  N.  Y.  282— 
State  ex  rel.  McClaln  v.  Metschan,  32  Or. 
384,  41  L.R.A.  604,  46  Pac.  701— State  v. 
Duncan,  8  Lea,  688 — Prince  William  School 
Bd.  V.  Stuart,  80  Va.  75 — State  r.  Balti- 
more ft  O.  R.  Co.  41  W.  Va.  88,  23  S.  B.  677 
— Pittsburg  Testing  Laboratory  v.  Milwau- 
kee Electric  R.  ft  Light  Co.  110  Wis.  640.  84 
Am.  St  Rep.  048,  86  N.  W.  502— Sandberg 
V.  State,  118  Wis.  580,  80  N.  W.  504. 

39.  The  liability  of  the  United  States  to 
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make  compensation  to  a  bridge  company  for 
losses  incurred  because  of  alterations  direct- 
ed to  be  made  in  a  bridge  across  a  navigable 
river,  which,  so  far  as  it  had  progressed, 
was  constructed  in  substantia]  compliance 
with  the  provisions  of  law  relating  thereto, 
is  not  established  by  an  act  authorizing  suit 
in  a  Federal  circuit  court,  which  not  only 
directs  the  submission  of  that  question  for 
determination,  but  also  the  further  ques- 
tion of  the  liability  of  the  United  States  by 
reason  of  any  changes.  Newport  &  C.  Bridge 
Co.  V.  United  States,  105  U.  S.  470,  26:  1143 

40.  The  government  did  not  assume  any 
pecuniary  liability  by  appropriations  made 
by  Congress  in  aid  of  the  Centennial  Exhibi- 
tion. Eyster  v.  Centennial  Bd.  of  Finance, 
94  U.  S.  500,  24:  188 
Cited  in  World's  Columbian  BxpORition  v.  Unit- 
ed States.  6  C.  C.  A.  78,  18  U.  S.  App.  42, 
66  Fed.  674. 

Treasury  notes  anlawfully  issued. 

See  also  Bills  and  Notes,  36,  295. 

41.  If  Treasury  notes  are  genuine  notes, 
unlawfully  or  surreptitiously  in  circulation, 
the  government  is  bound  for  their  payment 
to  a  bona  fide  holder.  Cooke  v.  United 
States,  91  U.  S.  389,  23:  237 
DUtinouished  In  State  ▼.  Hart,  46  La.  Ann.  53, 

14  So.  507— Salley  v.  Terrlll,  95  Me.  657,  55 
L.R.A.  731,  85  Am.  St  Rep.  433,  50  Atl. 
896. 

Cited  In  District  of  Columbia  ▼.  Cornell,  130 
U.  S.  659,  82  L.  ed.  1042,  9  Sup.  Ct.  Rrp. 
694 — Pugh  V.  Moore.  44  La.  Ann.  247,  10  So. 
710 — State  ex  rel.  Ferp^uson  v.  CaflPery,  49 
La.  Ann.  1709.  22  So.  1008— Salley  v.  Ter- 
rlll, 95  Me.  557,  55  L.R.A.  731,  85  Am.  St. 
Rep.  433,  50  Atl.  896. 

42.  The  government  may  inquire  into  the 
authority  of  its  officers  to  issue  bills  of  ex- 
change, where  they  may  lawfully  issue  them 
for  certain  purposes  only.  Pierce  v.  United 
States  (The  Floyd  Acceptances)  7  Wall. 
666,  19:  lea 

liaches  or  negligence. 

Laches  or  Negligence  of  Officers,  see  in- 
fra, 53-55. 

43.  Delay  or  default  cannot  be  attributed 
to  the  government.  United  States  ex  rel. 
McLeod  v.  Sherman.  98  U.  S.  565,  25:  235 
Cited  In   United   States  v.  Verdler,    164    U.   S. 

216,  41  L.  ed.  408,  17  Sup.  Ct.  Rep.  42. 

Breach  of  contract. 

Proof  of  Damage  for  Breach  of  Trust 
in  Sale  of  Indian  Lands,  see  Evi- 
dence, 797. 

44.  The  United  States  is  liable  to  dam- 
ages for  a  breach  of  its  contract,  on  the 
same  principles  and  to  the  same  extent  as 
a  private  party;  and  a  suitable  remedy  has 
been  provided  by  law  in  the  jurisdiction  con- 
ferred upon  the  court  of  claims.  Chicago  & 
N.  W.  R.  Co.  V.  United  States,  104  U.  S. 
680,  26:  891  ! 
Cited  in  Gleason  v.  United  States,  S3  Ct.  CI.  90 

— Frifltoe  V.  Blum,  92  Tex.  80,  45  S.  W.  998. 


Acconnt  settled  and  stated. 

Right    to    Open     or     Impeach    Claim 
^  against  United  States,  see  Claims, 
185-194. 

45.  Under  no  circumstances  has  the  gov- 
ernment a  right  to  withdraw  credits  which 
have  been  fairly  allowed  on  the  settlement 
of  an  account  between  it  and  an  individual. 
United  States  v.  Jones,  8  Pet.  375,  8:  979 
Cited  In  Tiilou  v.  United  States.  1  Ct.  01.  230 

—United   States  v.   Collier,   3   Blatcbf.  350. 
Fed.   Cas.  No.  14.833. 

46.  The  defendant  in  an  action  by  the 
United  States,  where  a  Treasury  transcript 
is  produced  in  evidence  by  the  plaintiffs,  is 
entitled  to  the  credits  given  to  him  in  the 
accounts;  and  in  claiming  those  credits  he 
does  not  waive  any  objection  to  the  items 
on  the  debit  side  of  the  account.  Ignited 
States  V.  Jones,  8  Pet.  375,  8:  979 

47.  When  the  Postmaster  General  is  sat- 
isfied that  a  postmaster  has  made  false  re- 
turns of  business,  and  withholds  commis- 
sions on  such  returns,  and  allows  a  discre* 
tionary  compensation  under  the  act  of  June 
17,  1878,  his  order  in  the  matter  and  his  ad 
justment  of  the  postmaster's  accounts  are 
not  conclusive  upon  the  postmaster  and  hi^ 
sureties  in  a  suit  to  recover  moneys  illegal- 
ly retained  by  him,  but  are  only  prima 
facie  evidence  of  the  balance  due.  United 
States  V.  Dumas,  149  U.  S.  278,  13  Sup.  Ct. 
Rep.  872,  37:  734 
Cited  in  United  States  v.  Carlovlts,  26  C.  C.  A. 

190,  52  U.  S.  App.  168,  80  Fed.  854— Norton 
V.  United  States,  26  C.  C.  A.  639,  52  U.  S 
App.  296.  81  Fed.  821— Jaedicke  v.  United 
States;  29  C.  C.  A.  203,  56  U.  8.  App.  40;). 
85  Fed.  376 — Harvey  v.  United  SUtes.  »7 
Fed.  455. 

liiablllty  for  a<^  of  officers;  generally. 

Estoppel  by  Acts  of  Agents,  see  Estop 

pel,  296,  297,  302-305. 
Liability  for  Interest,  see  Interest,  31. 

50,  51. 
Of  Military  Officers,  see  War,  82. 
See  also  infra,  132,  370. 

48.  Unauthorized  acts  of  officers  cannot 
estop  the  government  from  insisting  upon 
their  invalidity,  however  beneficial  thej'  may 
have  proved  to  the  United  States.  Filor  >. 
United  States,  9  Wall.  45,  19:549 
Cited  in  United  SUtes  v.  Winchester  &  P.  R.  Co. 

163  U.  S.  253,  41  L.  ed.  150.  16  Sup.  Ct  Be^ 
993 — United  SUtes  v.  Lynah,  188  U.  8.  477. 
47  L.  ed.  651.  23  Sup.  Ct.  Rep.  349— CnU«><l 
States  V.  Alexandria,  4  Hughes.  550,  19  Fed 
612— Carolina  Nat.  Bank  v.  Slate,  60  S.  0 
476,  85  Am.   St.   Rep.   865.   38   S.   E.  629. 

49.  The  government  is  not  liable  to  a  eiti 
zen  for  unauthorized  wrongs  inflicted  by  it^< 
officers,  though  occurring  while  engaged  in 
the  discharge  of  their  official  duties.    Lang- 
ford  v.  United  States,  101  U.  S,  341, 

25: 1010 
Cited  in  United  States  v.  I^ee,  106  U.  S.  241,  27 
L.  ed.  189,  1  Sup.  Ct.  Rep.  240— Belknap  v. 
Schild,  161  U.  S.  17,  40  L.  ed.  601.  16  Sop 
Ct.  Rep.  439— Dykes  v.  United  SUtes,  16 
Ct.  CI.  294 — Morse  Arms  Mfg.  Co.  v.  Unlti^ 
States,    16    Ct.    CI.    311— Carver    v.    Unitv-J 


UNTTED  STATES,  11.  b. 


5766 


BUtes,  16  Ct.  CI.  381— Klnkead  v.  United 
States,  18  Ct.  CI.  612— Forehand  ▼.  United 
States,  23  Ct.  CI.  482 — Scranton  v.  Wheeler, 
6  C.  C.  A.  590,  16  U.  S.  App,  152.  67  Fed. 
809 — Christie- Street  Commission  Co.  v.  Unit- 
ed States,  129  Fed.  608 — Young  ▼.  State,  10 
Wash.  636,  54  Pac.  36— Billlnjcs  v.  State, 
27  Wash.  293,  67  Pac.  583 — Houston  v. 
State,  98  Wis.  488,  42  L.R.A.  50,  74  N.  W. 
111. 

50.  If  an  officer  of  the  government  takes 
possession  of  property  under  the  claim  that 
it  belongs  to  the  government  (when  in  fact 
it  does  not),  that  may  well  be  considered 
a  tortious  act  on  his  part  for  which  the  gov- 
ernment is  not  liable;  for  there  can  be  no 
implication  of  an  intent  on  the  part  of  the 
government  to  pay  for  that  which  it  claims 
to  own.  United  States  v.  Lynah,  188  U.  S. 
445,  23  Sup.  Ct.  Rep.  349,  47:  539 
Cited  in  Christie- Street  Commission  Co.  v.  Unit- 
ed State,  129  Fed.  508. 

51.  Action  taken  by  officers  by  authority 
of  the  government,  resulting  in  injury  to 
another,  is  not  to  be  regarded  as  the  per- 
sonal act  of  the  officers,  but  us  the  act  of  the 
government.  United  States  v.  Lynah,  188 
U.  S.  445,  23  Sup.  Ct.  Rep.  349,  47:  539 
died   in   Henry   v.    United   States,   38    Ct.    CI. 

647— Salliotte  v.  Klnjf  Bridge  Co.  65  L.R.A. 
638,  58  C.  C.  A.  471,  122  Fed.  383. 

52.  The  government  is  not  bound  by  the 
act  of  its  officers  in  making  an  authorized 
payment  under  misconstruction  of  the  law. 
Comrs.  of  Sinking  Fund  v.  United  States 
(Logan  County  v.  United  States)  169  U.  S. 
255,  18  Sup.  Ct.  Rep.  361,  42:  737 
Cited  in  Goodrich  v.  Sanderson,  35  App.  Div. 

559,  55  N.  Y.  Supp.  881. 

For    nonfeasance    and    misfeasance    of 
officers. 

Nonconsent  to  Suit  for  Torts,  see  infra, 
166. 

Permissibility  of  Suit  against  Officer 
Individually,  sec  infra,  188. 

Injury  by  Negligent  Operation  of  Ele- 
vator as  Tort  or  Breach  of  Con- 
tract, see  Claims,  106. 

Liability  of  District  of  Columbia,  see 
District  of  Columbia,  35  -37. 

Imputing  Officer's  Laches  to  Govern- 
ment, see  Limitation  of  Actions, 
103. 

53.  The  government  is  not  liable  to  in- 
dividuals for  the  misfeasance,  laches,  or  un- 
authorized exercise  of  power  by  its  officers 
and  agents.  Gibbons  v.  United  States,  8 
Wall.  269,  19:  453 
Hunter  v.  United  States,  5  Pet.  173,  8:  86 
Whiteside  v.  United  States.  93  U.  S.  247. 

23:  882 
Hart  ▼.  United  States,  95   U.  S.  316, 

24:  479 
Jones  V.  United  States.  18  Wall.  662, 

21 :  867 
Robertson  v.  SIchel,  127  U.  S.  507,  8  Sup. 
Ct.  Rep.  1286.  32:  203 

Cited  in  Cooke  v.  United  Stntes,  91  TJ.  S.  398. 
23  L.  ed.  242— Whiteside  v.  United  States.  93 
XT.  8.  L>57.  2.S  I.,  ed.  88.'.— Ilnrt  v.  Unlt«»d 
States.  95  U.  R.  318,  24  L.  ed.  480 — Lnng- 
ford  V.  United  States,  101  U.  S.  346,  26  L. 


ed.  1012— Mintum  ▼.  United  States,  106  U. 
S.  444,  27  L.  ed.  210.  1  Sup.  Ct.  Rep.  402— 
Robertson  y.  Sictiel.  127  U.  8.  515,  32  L.  ed. 
206.  8  Sup.  Ct.  Rep.  1286 — United  States  v. 
Cumming,  130  U.  8.  454.  32  L.  ed.  1031,  9 
Sup.  Ct.  Rep.  583 — United  States  v.  WItten, 
143  U.  8.  79.  36  L.  ed.  82.  12  Sup.  Ct.  Rep. 
372 — German  Bank  v.  United  States.  148  U. 
8.  580,  37  L.  ed.  569.  13  Sup.  Ct.  Rep.  702— 
tJnited  States  y.  Beel>e,  180  U.  S.  354.  45  L. 
ed.  570.  21  Sup.  Ct.  Rep.  371— Slivey  y.  Unit- 
ed States.  7  Ct.  CI.  343— Carver  y.  United 
States,  16  Ct.  CI.  381— Pitman  v.  United 
States,  20  Ct.  CI.  255 — Pope  y.  United  States, 
21  ("t.  CI.  52 — German  Bank  v.  United  States, 
26  Ct.  CI.  214— Mann  y.  United  States,  32 
Ct.  CI.  583— Maine  v.  United  States,  36  Ct. 
CI.  558— Raymond  y.  United  States,  14 
Blatchf.  52.  Fed.  Cas.  No.  11,596 — United 
States  y.  Mintum,  Fed.  Cas.  No.  15,783 — 
United  States  y.  Potter.  7  Rep.  676,  Fed. 
Cas.  No.  16,076 — United  States  y.  De  Visser, 
10  Fed.  048— United  States  y.  Barnes.  31  Fed. 
709 — ITnited  States  y.  Pine  Riyer  Logging  & 
Improv.  Co.  32  C.  C.  A.  416,  61  U.  8.  App. 
69,  89  Fed.  917— Pond  y.  United  States.  49 
C.  C.  A.  585,  111  Fed.  992— Christie-Street 
Commission  Co.  y.  United  States,  129  Fed. 
507 — Ex  parte  Mac  Donald,  76  Ala.  605 — 
Saint  V.  Wheeler  &  W.  Mfg.  Co.  95  Ala.  375. 
36  Am.  St.  Rep.  210,  10  So.  539 — Woodruff 
y.  Berry.  40  Ark.  260 — Berman  y.  Wolf.  40 
Ark.  200— Melvin  y.  State.  121  Cal.  23,  53 
Pac.  416 — Charlotte.  C.  &  A.  R.  Co.  y.  Gow, 
59  Ga.  700.  27  Am.  Rep.  403 — Anderson  y. 
Biair,  121  Ga.  125.  48  8.  E.  951— Stern  y. 
People,  102  111.  550— Terre  Haute  &  I.  R.  Co. 
y.  State,  159  Ind.  479,  05  N.  E.  401 — Ilogue 
y.  State.  28  Ind.  App.  287,  62  N.  E.  656— 
Home  Ins.  Co.  y.  Holway.  55  Iowa,  578.  39 
Am.  Rep.  179,  8  N.  W.  457 — Murdock  Parlor 
Grate  Co.  y.  Com.  152  Mass.  32,  8  L..RA.  402. 
24  N.  K.  854 — Hennepin  County  y.  Dickey.  86 
Minn.  342,  90  N.  W.  775— Newark  v.  Stout, 
52  N.  J.  L.  49,  18  Atl.  943— McKecknie  y. 
Ward,  58  N.  Y.  549,  17  Am.  Rep.  281— Mon- 
roe County  y.  Otis,  62  N.  Y.  95— Clodfelter  y. 
State,  86  N.  C.  63,  41  Am.  Rep.  440 — Moody 
y.  State  Prison.  128  N.  C.  15,  53  L.R.A.  856. 
38  N.  E.  131 — Jones  v.  Franklin  County,  130 
N.  C.  452,  42  S.  E.  144— Stanley  y.  Schwalby. 
85  Tex.  357.  19  S.  W.  264— Richmond  &  P. 
R.  Co.  y.  Kasey,  30  Gratt.  230 — Young  y. 
State,  19  Wash.  630,  54  Pac.  36 — Billings  y. 
State,  27  Wash.  293.  67  Pac.  583— Houston 
y.  State,  98  Wis.  488,  42  L.R.A.  50,  74  N.  W. 
111. 

54.  The  government  is  not  liable  for  the 
nonfeasances  or  misfeasances  or  negligence 
of  its  officers;  and  the  only  remedy  to  the 
injured  party  in  such  cases  is  by  appeal  to 
Congress.  German  Bank  v.  United  States, 
148  U.  S.  573,  13  Sup.  Ct.  Rep.  702,  37:  564 
Cited  in  Belknap  y.  Schild.  161  U.  8.  17,  40  L. 

ed.  601.  16  Sup.  Ct.  Rep.  443— United  States 
y.  World's  Columbian  Exposition,  50  Fed.  638 
—Houston  y.  State,  98  Wis.  488,  42  L.R.A. 
50.  74   N.   W.   111. 

55.  The  United  States  is  not  liable  for  the 
neglect  of  an  officer  to  perform  his  duty. 
United  States  v.  Verdier,  164  U.  S.  213, 
17  Sup.  Ct.  Rep.  42,  41:  407 
Cited   in   Dunlap   y.   United    States,    173    U.    8. 

72,  43  L.  ed.  618.  19  Sup.  Ct.  Rep.  319. 

56.  57.  The  government  does  not  guaran- 
tee the  integrity  of  its  officers  or  the  va- 
lidity of  their  acts.  They  are  but  the  serv- 
ants of  the  law,  and  if  they  depart  from  ita 
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requirements,  the  government  is  not  bound. 

Moffat  V.  United  States,  112  U.  S.  24,  5  Sup. 

Ct.  Rep.  10,  28:  623 

Cited  in  Robertson  v.  Sicbel,  127  U.  S.  516, 
32  L.  ed.  206,  8  Sup.  Ct.  Rep.  1286 — Noble 
▼.  Union  RlTer  Logging  R.  Co.  147  U.  S. 
176,  37  L.  ed.  127,  13  Sup.  Ct.  Rep.  271 — 
German  Bank  v.  United  States,  148  U.  S. 
580,  87  L.  ed.  569,  13  Sup.  Ct.  Rep.  702— 
United  States  v.  Becbe,  180  U.  S.  349,  45 
Im  ed.  568,  21  Sup.  Ct.  Rep.  371 — Oerman 
Bank  ▼.  United  States,  26  Ct.  CI.  214 — 
United  States  ▼.  Pine  River  Logging  &  Im- 
prov.  Co.  32  C.  C.  A.  416,  61  U.  S.  App. 
69,  89  Fed.  917 — Pugb  v.  Moore,  44  La.  Ann. 
218,   10  So.  710. 

58.  The  United  States  is  not  concluded  by 
the  failure  of  the  Secretary  of  the  Treasury 
to  exercise  his  authority  to  deduct  from  the 
sum  payable  to  a  debtor  of  the  United 
States  a  sum  due  the  United  States. 
Hunter  y.  United  States,  5  Pet.  173,     8:  86 


///.  Officers  and  Agents. 

a.  In   General;   Appointment   and  Re- 

movaZ. 

Suits  against  Officers  of  United  States,  see 
infra,  183-191. 

Rights  of  United  States  on  Claim  Assigned 
to  it  by  Officer,  see  Assignment  62. 

Validity  of  Contract  with,  see  Contracts, 
429. 

Of  District  of  Columbia,  see  District  of  Co- 
lumbia, VI. 

Estoppel  by  Acts  and  Declarations  of,  see 
Estoppel,  302-306. 

Judicial  Notice  of  Public  Officers,  see  Evi- 
dence, 46,  47. 

Judicial  Notice  of  Tenure,  see  Evidence,  76. 

Judicial  Notice  of  Resignation,  see  Evidence, 
76. 

Record  kept  by  Employee  in  Signal  Service 
as  Evidence,  see  Evidence,  1099. 

Official  Certificates  as  Evidence,  see  Evi- 
dence, 1081-1086. 

Official  Letters  as  Evidence,  see  Evidence, 
1100-1107. 

Report  to  Superior  Officer  as  Evidence,  see 
Evidence,  1285. 

Confidential  Communications  Between  as 
Evidence,  see  Evidence,  1925. 

Mandamus  to,  see  Mandamus,  II.  d. 

Removal  to  Federal  Court  of  Action  against, 
see  Removal  of  Causes,  IV.  h. 

Exemption  from  Taxation  of  Property  of 
Agent  of  United  States,  see  Taxes,  149, 
150. 

Privilege  from  Arrest,  see  Writ  and  Process, 
97. 

Officers  in  Army,  see  Army  and  Navy,  VI. 

Clerk  of  United  States  Court,  see  Clerks,  I. 

United  States  Commissioners,  see  Com- 
missioners. 

Members  of  Congress,  see  Congress. 

Diplomatic  and  Consular  Officers,  see  Dip- 
lomatic and  Consular  Officers. 

United  States  District  Attorney,  see  Dis- 
trict Attorney. 

Customs  Officers,  see  Duties,  VI. 


Federal  Executive  Departments  Centrally, 
see  Executive  Departments. 

Federal  Judges,  see  Judges. 

Marshals,  see  Marshal. 

Land  Office,  see  Public  Lands,  I.  e,  2. 

Justice  of  the  Peace  as  United  States  Of- 
ficer, see  Militia,  13. 

EligflbiUty  and  dlsqualiflcatloii. 

Of  Federal  Judge,  see  Judges,  III. 

59.  Senators  of  the  United  States  do  not 
hold  their  places  "under  the  government  of 
the  United  States,"  wil^in  the  meaning  of 
the  declaration  in  U.  b.  Rev.  Stat.  |  1782. 
that  anyone  convicted  under  its  provisiona 
shall  be  incapable  of  holding  any  office  of 
honor,  trust,  or  profit  under  that  govern- 
ment. Burton  v.  United  States,  202  U.  a 
344,  26  Sup.  Ct.  Rep.  688,  50: 1057 

Appointment  and  right  to  office. 

Commissioning   Successor   as   Revoking 

Commission,  see  infra,  72. 
Officer  in  Army  or  Navy,  see  Army  and 

Navy,  31,  32. 
Clerk    of    United     States    Court,  ace 

Clerks,  1,  3. 
Appointment  of  Consular  Officers,  tee 

Diplomatic   and   Consular  Officers. 

Clerks    of    Collector    of    Customs,   see 

Duties,  276. 
Judicial    Notice    of    Appointment,  see 

Evidence,  76. 
Presumption  as  to,  see  Evidence,  436. 
Recital  in  Official  Bond  as  Evidence  of 

Appointment,  see  Evidence,  2423. 
Commission  as  Conclusive  Evidence  of 

Appointment,  see  Evidence,  2464. 
Power   of    Secretary   of   Treasury,  see 

Executive  DepartmenU,  26,  27,  29. 
Necessity  for  Warrant  of  Appointment 

or  Commission,  see  Officers,  8. 
Appointment  of  Deputy  Postmaster,  see 

Postoffice,  21. 

60.  An  appointment  is  not  made  under 
the  Constitution  until  signed  by  the  Presi- 
dent.   Marbury  v.  Madison,  1  Cranch,  137. 

2;  60 
Cited  in  American  Wood  Paper  Co.  v.  Glon* 
Falls  Paper  Co.  4  Fisher,  Pat.  Caa  566. 
Fed.  Cas.  No.  821a— Conger  v.  Gilmer.  Zi 
Cal.  79 — SUte  ex  rel.  Fleming  v.  Crawford. 
28  Fla.  511.  14  L.R.A.  264.  10  So.  118- 
Terrltory  ex  rel.  Fisk  v.  Rogers,  1  Mont. 
259 — Com.  ex  rel.  Hensel  v.  Waller,  8  Laac 
L.  Rev.  281— Lane  v.  Com.   168  Pa.  485. 

61.  The  choice  and  appointment  of  officers 
by  the  Executive  are  matters  solely  within 
his  discretion.  Marbury  v.  Madison,  1 
Cranch,  137,  2:60 
Distinguished    in    State    ex    rel.    Staodisb    t. 

Boacher,  8  N.  D.  408,  21  L.R.A.  547,  56  N. 
W.  142 — State  ex  rel.  Rosenatock  v.  Swift 
11  Nev.  186. 
Cited  in  Qrossmeyer  v.  United  SUtes,  4  Ct. 
CI.  21— State  ex  rel.  Atty.  Gen.  v.  PanL 
5  Stew,  ft  P.  (Ala.)  61— State  ex  rel.  Coojtan 
V,  Barbour,  53  Conn.  85,  65  Am.  Rep.  65.  22 
Atl.  686 — Field  v.  People,  8  111.  107— State 
ex  rel.  Holt  v.  Denny,  118  Ind.  465,  4  ^ 
R.A.  74.  21  N.  E.  267- State  ex  rel.  Atty 
Qen.    V.    Moores    (State    ex    rel.    Smyth  t. 
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Hoores)  55  Neb.  527,  41  L.R.A.  639,  76 
N.  W.  175 — People  ex  rel.  Balcom  v.  Mosh- 
er,  163  N.  Y.  40,  79  Am.  St.  Rep.  552,  57 
N.  B.   88. 

62.  When  a  person  has  been  nominated 
to  an  office  by  the  President,  confirmed  by 
the  Senate,  and  his  commission  signed,  and 
the  seal  affixed  thereto,  the  appointment  is 
complete.  Marbury  v.  Madison,  1  Cranch, 
137,  2: 60 
United   States  v.   Le  Baron,   19   How.  73, 

15:  525 
Cited  in   Glavey  v.   United   States,   182   U.   S. 
604,  45  L.  ed.  1251,  21  Sup.  Ct.  Rep.  891— 
Morgan  y.   Vance,  4  Bush,  828. 

63.  The  right  of  a  person  to  an  appointive 
office  is  complete  when  his  commission  has 
been  signed  by  the  Executive  and  sealed  by 
the  Secretary  of  State,  although  it  has  not 
been  delivered  or  accepted,  where*  an  in- 
cumbent of  that  office  is  not  removable  at 
the  will  of  the  Executive.  Marbury  v. 
Madison,  1  Cranch,  137,  2:  60 
lAmiied  in  Williams  v.  United   States,   23  Ct. 

CI.   51. 

DUtingtUshed  in  Lapeyre  v.  United  States,  17 
Wall.   205,  21  L.  ed.  610. 

Cited  in  Montgomery  v.  United  States,  5  Ct. 
CI.  97 — ^Re  De  Puy,  3  Ben.  316,  Fed.  Cas. 
No.  3,814 — Le  Roy  v.  Clayton,  2  Sawy.  496, 
Fed.  Cas.  No.  8,268 — United  States  ▼.  The 
Planter,  Newberry,  Adm.  267,  Fed.  Cas.  No. 
16,054 — Seaman  v.  Northwestern  Mut.  L. 
Ins.  Co.  30  C.  C.  A.  215,  58  U.  S.  App.  632, 
86  Fed.  497 — State  v.  Churchill,  48  Arlc. 
443,  3  8.  W.  352 — People  ex  rel.  Melony  v. 
Whitman,  10  Cal.  44 — Douner  v.  Palmer, 
SI  Cal.  513 — People  ex  rel.  Finlgan  v.  Per- 
kins, 85  Cal.  513,  26  Pac.  245 — Donaldson 
V.  Wright,  7  App.  D.  C.  59 — Morgan  v. 
Vance,  4  Bush,  328 — Conklin  v.  Cunningham, 
7  N.  M.  460,  88  Pac.  l-fO— People  ex  rel. 
Babcock  v.  Murray,  5  Hun,  44 — People  ex. 
rel.  Kresser  ▼.  Fltzsimmons,  68  N.  Y.  519 — 
State  ex  rel.  Loomis  v.  Moffltt,  5  Ohio,  366. 

64.  Delivery  of  a  commission  to  the 
Secretary  of  State  is  sufficient  to  complete 
an  appointment,  assiuning  delivery  of  some 
sort  to  be  necessary.  Marbury  v.  Madison, 
1  Cranch,  137,  2:  60 
Cited  in  Ex  parte  Powell,  78  Ala.  522,  49  Am. 

Rep.  71. 

65.  The  Commissioner  of  Pensions  is  not 
the  head  of  a  department  within  the  mean- 
ing of  the  Constitution,  which  permits  in- 
ferior officers  of  the  United  States  to  be  ap- 
pointed by  heads  of  departments.  United 
States  T.  Germaine,  99  U.  S.  508,      25:  482 

66.  The  board  of  commissioners  of  the 
Navy  hospital  fund  necessarily  has  an  im- 
plied authority  to  employ  agents  and  super- 
intendents for  the  management  of  the  busi- 
ness connected  with  the  employment  of  the 
fund.  United  States  v.  Fillebrown,  7  Pet. 
28,  8:  596 
Cited  in  United   States  v.  Duval,  Gilpin,   374, 

Fed.  Cas.  No.  15,015 — United  States  v. 
Schlierhols,  133  Fed.  335. 

67.  While  no  act  of  Congress  expressly 
authorizes  the  Secretary  of  the  Interior  or 
other  officer  of  the  Land  Department  to  ap- 
point timber  agents,  the  appropriation  of 


money  by  Congress  to  pay  them  is  recogni- 
tion of  the  validity  of  their  appointment. 
Wells  V.  Nickles,  104  U.  S.  444,  26:  825 

Cited  in   Re   Neagle    (Cunningham   v.   Nengle) 

135  U.  S.  65,  34  L.  ed.  72,  10  Sup.  Ct.  Kep. 

658— Craln  v.  United  States,  25  Ct.  CI.  224. 

Qualifying^  and  induction  into  ofllce. 

Effect  of  Failure  to  Give  Bond  on  Right 
to  Recover  Salary,  see  infra,  101, 
102. 

Commissioning  of  Postmaster,  see  Post- 
office,  7. 

68.  Congress  may  provide  that  certain 
acts  shall  be  done  by  the  appointee  before 
he  shall  enter  on  the  office  under  his  ap- 
pointment. When  the  person  has  performed 
such  required  conditions,  his  title  to  enter 
on  the  possession  of  the  office  is  also  com- 
plete. United  States  v.  Le  Baron,  19  How. 
73,  15:  525 
Cited  in  People  ex  rel.  Melony  v.  Whitman,  10 

Cal.  44— Bali  v.  Kenfleld,  55  Cal.  321— 
State  ex  rel.  Atty.  Gen.  v.  Shaw,  32  La.  Ann. 
938— Holt  County  v.  Scott,  53  Neb.  200,  73 
N.  W.  681 — Manahan  v.  Watts,  64  N.  J.  L. 
473,   45  AU.   813. 

69.  Surveyors  of  the  public  lands  are 
disbursing  officers,  under  the  provisions  of 
the  acts  of  Congress  requiring  bonds. 
Farrar  v.  United  States;  5  Pot.  373,    8:  159 

Necessity  for  reappointment  on  change 
in  duties. 

70.  Congress  may  increase  the  power  and 
duties  of  an  existing  office,  without  thereby 
rendering  it  necessary  that  the  incumbent 
should  be  again  nominated  and  appointed. 
Shoemaker  v.  United  States,  147  U.  S.  282. 
13  Sup.  a.  Rep.  361,  37:  170 

Termination  of  authority;    removal. 

As  to  Impeachment,  see  infra,  77. 

Dismissal  of  Officer  in  Army  or  Navy, 
see  Army  and  Navy,  36-44. 

Power  to  Remove  Territorial  Judge,  see 
Courts,  364. 

Removal  of  District  Attorney,  see  Dis- 
trict Attorney,  2. 

Removal  of  Customs  Officers,  see  Duties 
278,   316,  334.  / 

Power  of  Secretary  of  Treasury  as  to 
Furloughs,  see  Executive  Depart- 
ments, 30. 

Power  of  Marshal  to  Complete  Acts 
after  Term,  see  Marshal,  9,  10. 

71.  The  term  of  a  recess  appointment 
under  the  act  of  July  22,  1813,  for  the  as- 
sessment and  collection  of  direct  taxes  and 
import  duties,  is  limited  by  express  pro- 
vision to  the  "end  of  the  next  session  of 
the  Senate,  and  no  longer.*'  United  States 
V.  Kirkpatrick,  9  Wheat.  720,  6:  199 
Cited  In  Romero  v.   United   States,   24  Ct.   CI. 

336,  6  L.R.A.  70 — Re  Marsbalship,  20  Fed. 
382. 

72.  A  second  commission  issued  under  an 
appointment  by  the  President  with  the  ad- 
vice and  consent  of  the  Senate  operates  as  a 
revocation  of  the  first  commission,  which 
was  to  continue  until  the  end  of  the  next 
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session    of    the    Senate.     United    States    v. 
Kirkpatrick,  9  Wheat.  720,  6:  199 

Cited  in  People  ex  rel.  Ryder  v.  MIzner,  7  Cal. 
526. 

Cause  for  removal;  right  to  hearing. 

73.  When  Congress,  by  law,  vests  the  ap- 
pointment of  inferior  officers  in '  the  heads 
of  departments,  it  may  limit  and  restrict 
the  power  of  removal  as  it  deems  best  for 
the  public  interest.  United  Stat<»s  v.  Per- 
kins, 116  U.  S.  483,  6  Sup.  Ct.  Rep.  449, 

29:  700 
Cited  in  Butler  v.  White,  83  Fed.  582— Re 
Miller,  5  Mackcy,  512 — Stato  ex  rel.  Jame- 
son V.  Denny.  118  Ind.  407,  4  L.R.A.  87.  2J 
N.  E.  252— State  ex  rel.  Holt  v.  Denny,  118 
Ind.  465,  4  L.R.A.  74,  21  N.  E.  274— State 
ex  rel.  Atty.  Gen.  v.  Moores  (State  ex  rel. 
Smyth  V.  Moores)  55  Neb.  527,  41  L.R.A. 
639,   76  N.   W.   175. 

74.  The  general  power  of  the  President  to 
remove  a  Federal  official  for  anv  reason  he 
may  think  sufficient,  even  though  such  of- 
ficial was  appointed  by  and  with  the  advice 
and  consent  of  the  Senate,  is  not  restricted, 
as  regards  general  appraisers  of  merchan- 
dise, to  a  removal  for  "inefficiency,  neglect 
of  duty,  or  malfeasance  in  office"  by  the  pro- 
vision in  the  customs  administrative  act  of 
June  10,  1890,  §  12  (26  Stat,  at  L.  131,  136, 
chap.  407.  U.  S.  Conip.  Stat.  1901,  pp.  1886, 
1895,  1922,  1924,  1931),  which  authorizes 
the  appointment  of  such  officials,  that  they 
"may  be  removed  from  office  at  any  time  by 
the  President"  for  tho.se  caUvSes.  ShurtlelF 
v.  United  States,  189  U.  S.  311,  23  Sup.  Ct. 
Hep.  535,  47:  828 
Cited  in  Hartigan  v.   United  States,  106  IT.   S. 

174,  49  L.  ed.  436,  25  Sup.  Ct.  Rep.  204— 
French  v.  Senate  of  California.  146  Cal.  609, 
69  L.R.A.  560,  80  Pac.  1031— Easfjon  v. 
Seattle,  32   Wash.  411,   78  Pac.   496. 

75.  A  Federal  official  sought  to  be  re- 
moved from  office  by  the  President  for  any 
of  the  causes  specified  by  Congress  as 
grounds  for  such  removal  is  entitled  to 
notice  and  hearing.  Shurtleff  v.  United 
States,  189  U.  S.  311,  23  Sup.  Ct.  Rep.  535, 

47:  828 

76.  The  removal  of  a  Federal  official  bv 
the  President  without  notice  or  opportunity 
to  defend  will  be  presumed  to  have  been 
made  for  other  causes  than  those  specified 
by  Congress  as  grounds  for  his  removal. 
Shurtleff  v.  United  States,  189  U.  S.  311, 
23  Sup.  Ct.  Rep.  535,  47:  828 

Inipeaehment. 

77.  The  House  of  Representatives  has  the 
sole  right  to  impeach,  and  the  Senile  to  try, 
government  officers.  Kilbouru  v.  Thompson, 
103  U.  S.  168,  26:  377 

ft.  Who  are  Officers  and  Employees. 

National  Bank  Receiver  as  Agent  of  l^nited 
States,    see    District    Aflorneys,    21. 

Merchant  Appraiser,  see  Duties,  274. 

Requisition  Officer  as  State  Officer  Amenable 
to  State  Habeas  Corpus,  see  Habeas 
Corpus,  25. 

78.  Unless  one  in  the  service  of  the  gov- 


ernment holds  his  place  under  an  appoint* 
ment  by  the  President  or  the  head  of  a  de- 
partment authorized  to  make  appointments, 
he  is  not,  under  the  Constitution,  an  officer 
of  the  United  States.  United  States  v. 
Mouat,  124  U.  S.  303,  8  Sup.  Ct.  Rep.  505. 

31:463 
Cited  in  United  States  v.  Hendee,  124  U.  S. 
:^13,  31  L.  ed.  466,  8  Sup.  Ct.  Rep.  307  - 
United  States  v.  Smith.  124  U.  S.  5.32.  .11 
L.  ed.  536,  8  Sup.  Ct.  Rep.  !>95 — AufTmordt 
v.  Hedden.  137  U.  8.  327,  34  L.  ed.  680.  11 
Sup.  Ct.  Rep.  103 — Re  Waller,  49  Fed.  272 
— Thompson  v.  Pool,  70  Fed.  727— rnlt^-d 
States  v.  Mullln,  71  Fed.  689— Brown  v. 
Smith,  88  Fed.  50.5 — Uulted  Staton  v.  Mc 
Crory,  33  C.  C.  A.  616,  63  U.  S.  App.  3.'>y. 
91  Fed.  296 — Baxter  v.  Ignited  States.  :V2 
Ct.  CI.  79— Matthews  v.  United  States.  32 
Ct.  01.   13.3. 

79.  A  justice  of  the  peace  in  the  District 
of  Columhia,  appointed  by  the  President,  is 
recognized  as  an  officer  of  the  United  Stat**^. 
Marbury  v.  Madison,  1  Cranch,  137,  2:  60 
Cited   In   United   States  ex    rel.    Brishtwood  R. 

(^o.   V.  O'Neal,   10  App.  D.  C.  248. 

80.  The  receiver  of  a  national  bank  i.s  an 
officer  of  the  United  States.  Auten  v. 
i:nited  States  Nat.  Bank,  174  U.  S.  125.  19 
Sup.  Ct.  Rep.  628,  43:920 
Cited   'n    Sohofii»ld   v.    Talmer.    L34    Ved.   7.*.:  - 

United  States  v.    Schllerhola,    1.37   Fed.  HSl. 

Clerks  and  sub-appoliitees. 

81.  A  clerk  appointed  by  an  assistant 
treasurer,  with  the  approbation  of  the 
Secretary  of  the  Treasury,  under  authority 
of  a  general  appropriation  act,  is  a  public 
onicer.  United  States  v.  Hartwell,  6  Wall. 
385,  18: 830 
Di«tin{jui8hed   In   Patten    v.    Board    of   Health. 

127   Cal.    .396,    78   Am.^  St.    Rep.   66.   59   r«r 
702. 

Cited  In  Collins  v.  United  SUtes,  14  Ct.  CI. 
r>70— rerklns  v.  United  States,  20  Ct.  CI. 
444— Donovan  v.  United  States,  21  Ct.  (1. 
121— Mouat  r.  United  States,  22  Ct  CI 
200— Baker  v.  United  States,  23  Ct.  CI.  IJ'-'* 
—Stanton  v.  Wllkcson,  8  Ben.  360,  Fed. 
Cas.  No.  13.299— United  States  v.  Bloompirt, 
2  Ben.  358.  Fed.  Cas.  No.  14.612— Frellnc- 
huysen  v.  Baldwin,  12  Fed.  397 — Price  r. 
AI)I>ott.  17  Fed.  .'SOS- United  States  t.  Borne- 
man  n,  36  Fed.  258 — ^Thomas  v.  Chicago  ft  t'- 
S.  K.  Co.  37  Fed.  549 — Northwestern  Mnt. 
L.  Ins.  Co.  V.  Quinn,  69  Fed.  464— rnlieJ 
States  v.  MoCrory,  33  C.  C.  A.  516.  63  U 
S.  App.  359.  91  Fed.  290— United  States  v. 
Cole.  130  Fed.  019— United  States  v.  Moore, 
95  U.  S.  762,  24  L.  ed.  588 — United  SUte* 
v.  Oermalne,  99  U.  S.  511,  25  L.  ed.  483— 
Hall  V.  Wisconsin.  103  U.  S.  8,  26  L.  ed. 
304— TTnlted  States  v.  Perkins.  116  U.  S 
484.  29  L.  ed.  700.  6  Sup.  Ct.  Rep.  44ft— 
United  States  v.  Smith.  124  U.  S.  532.  31 
L.  ed.  536,  8  Sup.  Ct.  Rep.  595 — Anffmordt 
v^  Hedden.  137  IT.  S.  327,  34  U.  ed.  6S0.  11 
Sup.  Ct.  Rep.  103 — ^Nlshlmnra  Ekiu  ▼.  United 
States.  142  U.  S.  663,  35  L.  ed.  1150.  12 
Sup.  Ct.  Rep.  336 — Re  House  Bill  No.  16ft. 
9  (\)Io.  029,  21  Pac.  473— Folti  ▼.  Kerlla, 
105  Ind.  223,  55  Am.  Rep.  197,  4  N.  E.  4.39 
—  State  V.  Brandt,  41  Iowa.  007— AUS- 
Gen.  V.  Drohan,  169  Mass.  535,  61  Am.  St 
Uep.  .301.  48  N.  R.  279— State  ex  rel.  Blck- 
ford  V.  Cook.  17  Mont.  534.  43  Pac.  028— 
Bridges  v.  Stephens.  132  Mo.  554,  34  S.  W. 
555— Price  v.  Anderson,  65  Biiss.  427,  4  So. 
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96 — People  v.  Diiane,  r>5  Hun,  318,  8  N.  Y. 
Supp.  4;<f> — People  ex  rel.  Oneida  County  v, 
Oneida  County.  30  Mlac.  OO").  73  N.  Y.  Supn. 
1008  -People  v.  Duane,  121  N.  Y.  375,  24 
N.  E.  845— Clodielter  v.  Uost,  70  N.  C.  742 
— Stal.»  V.  Ilrennan.  40  Ohio  St.  38.  20  N.  E. 
503 — State  ex  rel.  Shaw  v.  Ware,  13  Or.  385, 
10  Pac.  .H85— People  v.  Hopt,  3  Utah,  402, 
5  Pac.  .'>(55 — McCornlck  v.  Thatcher  (Mc- 
Cornlck  v.  Pratt)  8  Utah,  301,  17  L.R.A.  250 
30  Pac.  1091 — Kichland  County  v.  Kichland 
Center  59  Wis.  599,  18  N.  W.  497— Converse 
County  V.  Burns,  3  Wyo.  096,  29  Pac.  894. 

82.  A  clerk  of  a  collector  of  customs  is 
not  an  officer  of  the  United  States,  within 
the  meaning  of  V.  S.  Rev.  Stat.  §  3639,  U. 
S.  Comp.  Stat.  1901,  p.  2422,  relating  to 
the  safe  keeping  of  public  moneys.  United 
States  V.  Smith,  124  U.  S.  525,  8  Sup.  Ct. 
Kep.  595,  31 :  534 
Cited  in  Auffmordt  v.  Redden,  137  U.  S.   327. 

34  L.  e<l.  680,  11  Sup.  Ct.  Rep.  103~Unlted 
States  V.  McCrory,  33  C.  C.  A.  516,  63  U. 
S.  App.  359,  91  Fed.  296— State  ex  rel.  Hull 
V.   (Jray,   91    Mo.   App.   442. 

83.  A  surgeon  appointed  by  the  commis- 
sioner of  pensions  to  e.xamine  pensioners 
and  applicants  for  pensions  is  not  an  of- 
ficer of  the  United  States.  United  States  v. 
(Sermaine,  99  U.  S.  508,  25:  482 
Cited    In   United   States   v.   Perkins,    116   U.    S. 

484,  29  L.  ed.  700,  6  Sup.  Ct.  Uep.  449— 
United  States  v.  Saunders,  120  U.  S.  128,  30 
L.  ed.  595.  7  Sup.  Ct.  Rep.  467 — United 
States  V.  Mouat,  124  U.  S.  307.  31  L.  ed. 
464,  8  Sup.  Ct.  Rep,  505 — United  States  v. 
Smith,  124  V.  S.  532,  31  L.  ed.  536,  8  Sup. 
Ct.  Rep.  595— AufTmordt  v.  Hedden.  137  U. 
S.  327,  34  L.  ed.  680,  11  Sup.  (^t.  Rep.  103 
—Wood  V.  United  States,  15  Ct,  CI.  160— 
Muse  V.  United  States,  19  Ct.  CI.  442 — 
Perkins  v.  United  States.  20  Ct.  CI.  444— 
Saunders  v.  United  States,  21  Ct.  CI.  411— 
Hartson  v.  United  States,  21  Ct.  CI.  454— 
Ilendee  v.  United  States,  22  Ct.  CI.  141— 
Baker  t.  United  States,  23  Ct.  CI.  185— 
Baxter  v.  United  States,  32  Ct.  CI.  79— Mat- 
thews V.  irnlted  Stutew,  32  Ct.  CI.  133— 
Rogers  v.  United  States,  32  Fed.  891— Unit- 
ed States  V.  Van  Leuven.  62  Fed.  64 — 
ThoDipson  V.  Pool,  70  Fed,  727 — United 
States  V.  Mullln,  71  Fed.  684 — Brown  v. 
Smith,  88  Fed.  565— I'nlted  States  v.  Mc- 
Crory, 33  C.  C.  A.  516,  63  U.  S.  App.  359, 
91  Fed.  296 — United  States  v.  Cole,  130 
Fed.  618 — United  States  v.  Schllerholz,  133 
Fed.  333— Patton  v.  Board  of  Health,  127 
Cal.  396,  78  Am.  St  Rep.  66,  59  Pac.  702 — 
Moll  V.  Sbisa,  51  La.  Ann.  292,  25  So.  141— 
Baltimore  v.  Lyman,  92  Md.  612,  52  L.R.A. 
409,  84  Am.  St.  Rep.  524,  48  Atl.  145— 
State  ex  rel.  I^ewis  v.  Public  Works,  51  N.  J. 
L.  242,  17  Atl.  112— State  v.  Broome,  61 
N.  J.  L.  116,  38  Atl.  841— People  v.  Duane, 
121  N.  Y.  375,  24  N.  E.  845. 

c.  Compensation. 

1,  In  General, 

Officers  of  Army  and  Navy,  see  Army  and 
Navy,  VI.  b. 

Of  Pay  Masters,  Pursers  and  Disbursing  Of- 
ficers, see  Army  and  Navy,  180-190. 

Of  Clerk  of  United  States  Court,  see 
Clerks,  1.  b. 

Of  United  States  Commissioners,  see  Com- 
missioners, V.  ^ 


Of  Consular  Officers,  see  Diplomatic  and 
Consular  Officers,  111. 

Of  District*Attorney,  see  District  Attorneys, 
II. 

Of  Cu.stoms  Officers,  see  Duties,  VI.  d. 

Of  Election  Officers,  see  Elections,  IV.  a. 

Of  Internal  Revenue  Officers,  see  Internal 
Revenue,  58-65. 

Of  Judge,  see  Judges,  IV. 

Of  Marshal,  see  Marshal,  II.  b. 

Of  Officers  Generally,  see  Officers,  23-25. 

Of  Postmaster,  see  Postoffice,  6,  8-17. 

Of  Deputy  Postmaster,  see  Postoffice,  22,  23. 

Of  Letter  Carriers,  see  Postoffice,  24-27. 

For  Transportation  of  Mails,  see  Postoffice, 
IV.  c. 

Of    Land    Officers    Generally,    see    Public 

Lands,  612-616. 
'Jurisdiction  of  Court  of  Claims,  see  Claims, 
113,  114. 

Presumption  of  Payment,  see  Evidence,  810. 

Power  of  Secretary  of  Treasury  as  to  Com- 
pensation of  Subordinates,  see  Ex- 
ecutive Departments,  28,  29. 

Liability  of  United  States  for  Fees  of  Mar- 
shal on  Habeas  ad  iSat  is  faciendum,  see 
Marshal,  44. 

Right  to  Set-Off  Claim  for  in  Action  by 
Government,  see  Set-Off  and  Counter-, 
claim,  IV. 

Set-Off  by  United  States  in  Action  for,  see 
Set-Off  and  Counterclaim,  69,  72,  74,  75. 

State's  Right  to  Tax,  see  Taxes,  153-155. 

84.  Congress  has  full  control  of  salaries, 
except  those  of  the  President  and  the  judges 
of  the  courts  of  the  United  States.  Embry 
V.  United  States,  100  U.  S.  680,  25:  772 
Cited  In  United  Statesa  v.  McDonald,  128  U.  S. 

473,  32  L.  ed.  507,  9  Sup.  Ct.  Rep.  117. 

85.  The  compensation  of  Federal  officers 
is  under  the  control  of  Congress,  and  is  sub- 
ject to  change  at  will.  United  States  v. 
McDonald,  128  U.  S.  471,  9  Sup.  Ct.  Rep. 
117,  32:  506 
Cited  In  Crenshnw  v.  United  States,  134  U.  8. 

108,  33  L.  ed.  829,  10  Sup.  Ct.  Rep.  431. 

86.  An  officer  of  the  United  States  can  re- 
cover no  greater  compensation  than  the 
statutes  indicate  that  Congress  intended. 
Dunwoody  v.  United  States,  143  U.  S.  578, 
12  Sup.  Ct.  Rep.  465,  36:  269 
Cited  In   Belknap  ▼.   United   States,   150  U.   S. 

594,  37  L.  ed.  1193,  14  Sup.  Ct.  Rep.  183— 
Spofford  v.  United  States,  32  Ct.  CI.  458. 

87.  A  government  officer,  authorized  to 
appoint  subordinates,  has  no  power  to  with- 
hold or  diminish  an  appointee's  salary  when 
fixed  by  law  and  appropriated  for  specified 
services.  Converse  v.  United  States,  21 
How.  463,  16:  192 
Cited   in    Adams   v.   United   States,   20   Ct.    CI. 

117. 

Limitation  to  amount  appropriated. 

88.  The  clerk  and  disbursing  agent  who 
was  also  a  member  of  the  national  board  of 
health,  cannot  recover  from  the  United 
States  any  compensation  for  his  services  in 
either  of  those  capacities,  beyond  the 
amounts  specially  appropriated  by  Congress 
for  such  purpose.     If  those  appropriations 
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are  insufficient,  his  appeal  must  be  made  to 
Congress.  Dunwoody  v.  United  States,  143 
U.  S.  578,  12  Sup.  Ct.  Rep.  466*        36:  269 

Particular  statutes  flxing  pay. 

Eight  Hour  Law  as  Part  of  Contract  of 
Employment,  see  infra,  269. 

Effect  of  Act  for  Submission  of  Claim 
for  Commissions  on  Sale  of  Indian 
Lands,  see  Claims,  13. 

89.  A  register  and  receiver  of  a  newly 
established  land  office  enters  upon  the  dis- 
charge of  his  duties  within  the  meaning  of 
U.  S.  Rev.  Stat.  §  2243,  U.  S.  Comp.  Stat. 
1901,  p.  1370,  providing  for  his  compensa- 
tion, when,  after  qualifying,  he  is  engaged 
under  directions  of  the  conmiissioner  of  the 
general  land  office  in  attending  to  business 
pertaining  to  his  office,  which  necessarily 
had  to  be  transacted  before  the  day  of  the 
formal  opening  of  the  office,  in  accordance 
with  the  published  notice.  United  States 
v.  Delaney,  164  U.  S.  282,  17  Sup.  Ct.  Rep. 
84,  41 :  435 
died  In  Tayloe  ▼.  United  States,   39   Ct.   CI. 

260. 

90.  Where  the  salaries  of  interpreters  in 
the  Indian  Department  were  fixed  by  U.  S. 
Rev.  Stat.  §  2070,  at  $400  per  annum,  in 
full  of  all  emoluments  and  allowances  what- 
soever, in  certain  territories,  but  subse- 
quently, for  five  years,  the  annual  ap- 
propriation acts  allowed  only  $300,  but  gave 
an  additional  sum  for  the  pay  of  such  in- 
terpreters, to  be  distributed  in  the  dis- 
cretion of  the  Secretary  of  the  Interior,  the 
former  provision  is  suspended  by  the  latter; 
the  purpose  of  Congress  to  suspend  the  law 
fixing  the  salaries  at  $400  is  as  clear  as  its 
purpose  to  suspend  that  part  forbidding  fur- 
ther emoluments  and  allowances.  United 
States  V.  Mitchell,  109  U.  S.  146,  3  Sup.  Ct. 
Rep.  151,  27:  887 

91.  An  employee  in  the  government  print- 
ing office  cannot  receive  additional  compen- 
sation for  his  services  under  the  joint  reso- 
lution of  Congress  of  February  28,  1867, 
providing  for  additional  compensation  to 
certain  government  emplovees.  United 
States  V.  Allison,  91  U.  S.  303,  23:  372 

92.  A  deputy  clerk,  a  crier,  and  two 
messengers  of  the  supreme  court  of  the  Dis- 
trict of  Columbia  cannot  recover  additional 
compensation  under  the  joint  resolution  of 
Congress  of  February  28,  1867.  That  resolu- 
tion does  not  extend  to  the  officers  and  em- 
ployees of  the  judicial  department  of  the 
government.  United  States  v.  Meigs,  96 
U.  S.  748,  24:  578 
Cited  In  Matthews  v.  United  States,  32  Ct.  CI. 

133 — Ex  parte  Burdell,  32  Fed.  682 — Powell 
V.  United  States,  60  Fed.  680— United 
States  V.  McDonald,  21  C.  C.  A.  350,  44  U. 
S.  App.  461,  72  Fed.  001. 

93.  The  superintendent  of  the  public 
garden  of  the  Agricultural  Department  was 
not  entitled  to  the  20  per  cent  increase  of 
salary  provided  b^  the  act  of  July  28,  1866, 
§18.  That  section  had  reference  only  to 
persons  employed  under  the  direction  of  the 


two  Houses  of  Congress,  and  not  to  those 
of  any  of  the  executive  departments.  Unit- 
ed States  V.  Saunders,  22  Wall.  492, 

22;  735 

Cited  In   Kidder  v.  United   States,    19  Ct  CI 
661. 

94.  Neither  a  sexton  at  the  Arlington 
cemetery,  nor  a  plate  printer  working  under 
a  contract,  is  included  in  a  resolution  pro- 
viding for  additional  compensation  to  cer- 
tain government  employees.  Twentv  Per 
Cent  Cases,  20  Wall.  179,  22:  339 

95.  The  joint  resolution  of  Congress  of 
February  28,  1867,  which  provides  that  20 
per  cent  additional  compensation  shall  be 
paid  to  certain  government  employees,  wis 
not  repealed,  nor  the  right  of  recoTerr 
barred,  by  the  appropriation  act  of  July  12, 
1870,  which  repealed  all  acta  and  joint 
resolutions  of  that  character,  because  the 
joint  resolution  of  1867  was  operative  onlj 
for  that  year  and  had  already  expired  of  its 
own  limitation ;  and  the  act  of  1870  was  not 
intended  to  bar  a  recovery  of  such  addition- 
al compensation  for  services  performed  be- 
fore it  was  passed.  Twenty  Per  Cent  Case?, 
20  Wall.  179,  22:  339 

96.  A  watchman  in  the  public  grounds  in 
Washington,  under  the  act  of  1869,  is  en- 
titled to  compensation  at  the  rate  of  $72u 
per  year.  He  is  under  the  chief  engineer  of 
the  Army,  who  is  under  the  supervision  of 
the  Department  of  War,  and  is  therefore 
employed  in  an  executive  department,  with- 
in the  provision  of  that  act.  United  States 
V.  Ashfield,  91  U.  S.  317,  23:  396 

97.  A  watchman  or  guard  at  the  jail  in 
Washington,  and  a  foreman  of  carpenters 
on  the  capitol  extension,  are  employees  of 
the  interior  department,  and  entitled  to  the 
additional  compensation  under  the  resolu- 
tion of  Congress.  United  States  v.  Man- 
ning (Twenty  Per  Cent  Cases)  13  Wall. 
578,  20: 706 
United  States  v.  Miller   (Twenty  Per  Cent 

Cases)  13  Wall.  677,  20:  705 

98.  Persons  employed  by  the  Secretary  of 
the  Interior  are  properly  in  the  public  serv- 
ice, although  their  particular  employment 
may  not  be  designated  in  an  appropriation 
act.  United  States  v.  Miller  (Twentv  I'^r 
Cent  Cases)  13  Wall.  577,  20:  705 

99.  Persons  employed  in  a  bureau  or  di- 
vision of  a  department  are  employees  in  tlie 
department.  United  States  v.  Manning 
(Twenty  Per  Cent  (Dases)  13  Wall.  57$, 

20:706 

100.  Under  U.  S.  Rev.  SUt.  §  51,  V.  S. 
Comp.  Stat.  1901,  p.  20,  a  person  elected  a 
member  of  Congress  to  fill  the  vacancy 
made  by  unseating  a^  member  who,  after 
having  received  the  proper  credentials,  and 
been  placed  on  the  rolls,  and  sworn  in,  and 
taken  his  seat,  and  served,  and  drawn  his 
salary,  was  declared  by  the  house  not  elect- 
ed and  his  seat  vacant,  is  entitled  to  c?tn- 
pensation  only  from  the  time  the  compen- 
sation  of   such  member    ceased.     Pa^   v* 
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United  States,  127  U.  S.  67,  8  Sup.  Ct.  Rep. 
1026,  32:  65 

Effect  of  failure  to  ^ive  bond. 

101.  The  failure  of  a  special  inspector  of 
steam  vessels  to  give  a  bond  will  not  pre- 
clude him  from  recovering  compensation  for 
his  services  as  such  officer,  when  he  has  been 
duly  appointed  and  taken  the  oath  of  office 
under  the  act  of  Congress  of  August  7,  1882. 
Glavey  v.  United  States,  182  U.  S.  595,  21 
Sup.  Ct.  Rep.  891,  45:  1247 
Cited  in  Houston  v.  Estes,  35  Tex.  Civ.   App. 

104,  70  S.  W.  848. 

102.  The  official  rights  and  duties  of  a 
receiver  of  public  money  attach  upon  his 
appointment,  entitling  him  to  his  com- 
pensation whether  he  gives  security  or  not. 
United  States  v.  Linn,  15  Pet.  290, 

10:  742 
Cited   In   Boyd   v.   United   States,   31   Ct.    CI. 
174. 

Kstoppel  and  waiver. 

103.  Where  one  appointed  United  States 
Indian  agent,  during  about  ten  years  of  his 
service  received  the  appropriations  an- 
nually made  by  Congress  for  his  compensa- 
tion, and  receipted  for  them  as  in  full  pay- 
ment for  his  services,  it  must  be  held  that 
be  has  received  all  that  of  right  and  by  law 
be  is  entitled  to  receive.  Belknap  v.  United 
States,  150  U.  S.  588,  14  Sup.  Ct.  Rep.  183, 

37:  1191 

104.  Public  officers,  upon  the  question  of 
their  compensation  and  the  payment  of 
money  into  the  Treasury,  are  not  bound,  in 
order  to  save  their  rights,  to  place  them- 
selves in  antagonism  to  the  accounting  of- 
ficers of  the  Department,  suffer  themselves 
to  be  sued,  and  incur  the  odium,  for  the 
time,  of  being  in  default,  but  have  the  right 
to  pay  into  the  Treasury  the  disputed 
moneys,  and  then  seek  the  courts  to  adjust 
and  determine  their  claims  against  their 
superior  and  sovereign.  Such  payment  is 
not  an  estoppel  against  the  claimant.  Unit- 
ed States  V.  Mosby,  133  U.  S.  273,  10  Sup. 
Ct.  Rep.  327,  33:  625 
Cited  in  Roettlnger  v.   United   States,   26   Ct. 

CI.  411^Healey  v.  United  States,  29  Ct.  CI. 
143. 

Tacation  or  leave  of  absence  and  pay 
for  such  time. 

105.  Mere  temporary  employees  in  the 
government  printing  office  are  not  entitled 
to  leave  of  absence  with  pay,  bv  virtue  of 
the  provisions  of  the  sundry  civil  appro- 
priation bill  of  June  11,  1896  (29  Stat,  at 
L.  413,  chap.  420,  U.  S.  Comp.  SUt.  1901, 
p.  1556)  recapitulating  the  previous  stat- 
utes regulating  this  subject,  which  have 
from  the  beginning  been  construed  by  the 
Public  Printer  as  excluding  temporary  em- 
ployees from  the  provisions  for  leaves  of 
absence.  United  States  v.  Barringer,  188 
U.  S.  577,  23  Sup.  Ct.  Rep.  405,      47:  602 

106.  Temporary  employees  of  the  govern- 
ment printing  office,  who  have  from  the  be- 
ginning been  denied  leaves  of  absence  by  a 
rule  of  the  Public  Printer  ratified  or  ap- 


proved by  the  legislation  of  Congress  on  this 
subject,  were  not  affected  by  the  provisions 
of  the  act  of  Congress  of  July  19,  1897  (30 
Stat,  at  L.  134,  chap.  9),  authorizing  the 
Public  Printer  to  pay  employees,  former  em- 
ployees, and  the  legal  representatives  of  de- 
ceased former  employees  such  sums  as  may 
be  due  for  accrued  and  unpaid  leaves  of 
absence  for  the  fiscal  years  1887  to  1894, 
both  inclusive  and  appropriating  a  sum  of 
money  therefor.  United  States  v.  Barringer, 
188  U.  S.  577,  23  Sup.  Ct.  Rep.  405, 

47:  602 

107.  The  act  of  1888  was  but  an  amend- 
ment of  the  act  of  1886  in  regard  to  leave  of 
absence,  and  did  not  attempt  to  repeal  that 
act  or  to  extend  its  benefits  to  classes  of  em- 
ployees not  embraced  by  the  prior  act.  Its 
object  on  its  face  was  simply  to  extend  the 
period  of  leave  of  absence  from  15  to  30 
days,  and  to  confer  upon  the  permanent 
employees  who  were  entitled  to  leave,  in 
accordance  with  the  terms  of  the  previous 
act,  an  additional  right  to  enjoy  the  benefits 
of  a  pro  rata  leave,  if  thereafter  they 
severed  their  connection  with  the  service  be- 
fore they  had  completed  another  entire 
year's  service  so  as  to  be  entitled  to  that 
year's  leave.  United  States  v.  Barringer, 
188  U.  S.  577,  23  Sup.  Ct.  Rep.  405, 

47:  602 
Cited  in  Tayloe  v.  United   States,  39  Ct.  CI. 
49. 

d.  Extra  Compensation, 

Officers  of  Army  and  Navy,  see  Army  and 
Navy,  VI.  b,  3. 

Right  of  Assignee  for  Creditors  to,  see  As- 
signment for  Creditors,  16. 

Special  Compensation  for  District  Attorney, 
see  District  Attorneys,  5,  8-10. 

Of  Customs  Officers,  see  Duties,  306-308. 

Estoppel  to  Claim  Pay  for  Sundays,  see 
Estoppel,  75. 

Conclusiveness  against  United  States  of 
Judgment  for,  see  Judgment,  73. 

Mileage  on  Two  Writs  Served  at  the  same 
Time,  see  Marshal,  48. 

Fees  for  Attendance  in  Two  Examinations 
on  the  Same  Day,  see  Marshal,  56. 

Readjusting  Salary  of  Postmaster,  see  Post- 
office,  8-16. 

Of  Letter  Carriers,  see  Postoffice,  25-27. 

For  Carrying  Mails,  see  Postoffice,  68-73, 
82,  83. 

Set-Off  by  United  States  in  Action  for,  see 
Set-Off  and  Counterclaim,  74. 

See  also  supra,  86,  88. 

Extra  time  and  additional  pay. 

Proof  of  Claim,  see  Claims,  181. 

108.  A  supervising  architect  of  the 
treasury  in  the  regular  employ  of  the  gov- 
ernment at  a  fixed  salary  cannot  recover 
extra  pay  for  services  of  a  like  character  as 
those  pertaining  to  his  office,  when  there  is 
no  statutory  authority  for  such  extra  pay. 
MuUett  V.  United  States,  150  U.  S.  566,  14 
Sup.  Ct.  Rep.  190,  37:  1184 
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109.  An  officer  of  a  national  asvlum  for 
disabled  volunteer  soldiers  cannot  recover 
additional  pay  for  any  services,  although 
they  were  such  as  he  would  not  have  been 
obliged  to  undertake,  and  although  a  build- 
ing committee  of  the  institution  had,  in  ex- 
cess of  their  authority,  made  a  contract 
with  him  for  the  performance  of  such 
services,  where  he  was  prohibited  by  the  by- 
laws of  the  institution  from  receiving, 
under  any  pretense  whatsoever,  perquisites, 
fees,  allowances,  and  advantages  other  than 
his  salary  or  stated  pay.  Yates  v.  National 
Home  for  Disabled  Volunteer  Soldiers,  103 
U.  S.  674,  26:452 
Cited  in   Young  v.   Millett,   10   Wash.  490,   63 

Pac.  823. 

110.  A  day's  service  cannot  be  divided 
into  parts  by  regulations  of  the  Secretary 
of  the  Treasury  so  as  to  entitle  the  same 
person  to  two  or  more  payments  of  the 
amount  fixed  for  daily,  compensation  for 
services  during  a  period  of  twenty-four 
hours  as  night  inspector  in  the  customs  serv- 
ice whose  compensation,  under  U.  S.  Rev. 
Stat.  §  2733,  U.  S.  Comp.  Stat.  1901,  p. 
1846,  is  "not  exceeding  $3  for  every  day." 
United  States  v.  Garlinger,  169  U.  S.  316, 18 
Sup.  Ct.  Rep.  364,  42:  762 
Cited  in  Whiting  v.  United  States,  36  Ct.  CI. 

301 — Northern  Trust  Co.  v.  Snyder,  113 
Wis.  649,  90  Am.  St.  Rep.  867,  89  N.  W. 
460. 

111.  The  provision  of  the  Treasury  reg- 
ulations of  1877  that  a  night  watchman  per- 
forming all-nii;ht  services  shall  be  excused 
from  duty  on  the  following  night  does  not 
create  an  implied  promise  for  extra  pay  if 
he  performs  services  both  nights.  United 
States  V.  Garlinger,  169  U.  S.  316,  18  Sup. 
Ct.  Rep.  364,  42:  762 

112.  The  act  of  Congress  of  June  25, 1868, 
(15  Stat,  at  L.  77,  chap.  72,  U.  S.  Comp. 
Stat.  1901,  p.  2507)  does  not  prescribe  the 
amount  of  compensation  to  be  paid  for  the 
labor  of  eight  hours  or  of  any  other  time. 
Where  the  laborer  has  been  in  the  habit  of 
working  for  the  government  twelve  hours 
per  day,  and  is  informed  that  if  he  wishes 
to  remain  he  must  continue  to  work  twelve 
hours  per  day,  and  receives  his  pay  accord- 
ingly he  cannot  afterwards  recover  for  the 
additional  time  over  eight  hours  as  a  day's 
labor.  United  States  v.  Martin,  94  U.  S. 
400,  24:  128 
Di»tingui9h€d    In    United    States    v.    Garlinger, 

169  U.  S.  322,  42  L.  ed.  764,  18  Sup.  Ct. 
Rep.    364. 

Cited  in  Garlinger  v.  United  States.  30  Ct. 
CI.  476 — Rush  V.  United  States,  33  Ct.  CI. 
431— Moses  v.  United  States,  116  Fed.  528— 
United  States  v.  Moses,  70  L.R.A.  284,  60 
C.  C.  A.  604,  126  Fed.  62 — Vermont  Loan 
&  T.  Co.  V.  Hoffman,  Xi  Idaho,  385,  37 
UR.A.  512,  95  Am.  St.  Rep.  186,  40  Pac. 
314— FIske  v.  People,  188  III.  210,  52  L. 
R.A.  293,  58  N.  E.  985— People  ex  rel. 
Rogers  v.  Coler,  32  Misc.  79,  66  N.  Y.  Supp. 
163. 

113.  The  act  of  August  23,  1842,  de- 
claring that  no  officer  of  the  government 
drawing  a   fixed  salary  shall   receive  addi- 


tional compensation  for  any  service  unless 
authorized  by  law  and  an  appropriation  dis- 
tinctly made  therefor,  embraced  clerks  in 
the  departments,  and  it  is  not  repealed  as 
to  such  clerks  by  the  act  of  August  26,  1842, 
§  12.  Stansbury  v.  United  States,  8  Wall. 
33,  19: 315 

Cited  in   Folger  v.   United   States,   103  U.  S. 

38,  26  L.  ed.  366 — Badean  v.  United  Statfu. 

130  U.    S.   451.   32   L.   ed.    1001,   9   Sup.  Ct. 

Rep.    579— Muliett    v.    United    States,    150 

U.  S.  571,  37  L.  ed.  1186,  14  Sup.  Ct  Rep. 

190— Salomon    ▼.    United    States,    7   Ct.   CI. 

494 — Ruhm   v.    United   States,   66   Fed.  535. 

114.  The  chief  clerk  of  the  finance  divi- 
sion of  the  Postoffice  Department  is  not  en- 
titled to  commissions  for  negotiating  loans 
for  the  use  of  the  Department,  or  for  dis- 
bursements from  the  contingent  fund. 
Brown  v.  United  States,  9  How.  487, 

13:228 

115.  It  was  not  necessary,  to  entitle  the 
secretarv  to  the  commissioners  of  the  navy- 
hospital  fund  to  extra  compensation  for 
disbursing  money  that  the  board  of  com- 
missioners should  have  passed  a  resolution 
for  the  payment  of  such  commissions,  where 
they  were  sanctioned  by  the  5^retary  of 
the  Navy.  The  Secretary  of  the  Navy  was 
the  acting  commissioner,  having  the  au- 
thority of  the  board ;  and  his  acts  were  the 
acts  of  the  board  of  commissioners  in  judg- 
ment of  law.  United  States  v.  Fillebrown. 
7  Pet.  28,  8:  596 
Di9tingui9hed  in  New  Orleans  v.   Finnerty.  27 

La.  Ann.  683,  21  Ani.  Rep.  569. 

died  In  Gratiot  v.  United  States,  15  Pet  371, 
10  L.  ed.  772— Brown  v.  United  States,  P 
How.  500,  13  L.  ed.  233 — Plummer  v.  rnlt- 
ed  States,  24  Ct.  CI.  519 — Crain  v.  United 
States,  25  Ct.  CI.  224— Goldsborough  t. 
United  States.  Taney,  87.  Fed.  Cas.  No. 
5,519 — United  States  v.  Duval,  Gilpin,  374. 
Fed.  Cas.  No.  15,015— United  States  v.  In 
gersoll,  Crabbe,  168,  Fed.  Cas.  No.  15,440 
— United  States  v.  Smith.  1  Woodb.  k  M. 
194,  Fed.  Cas.  No.  16,340— United  States  t. 
Webster,  2  Ware,  60,  Fed.  Cas.  No.  16.C5S 
—Cornell  v.  Irvine,  56  Neb.  664,  77  N.  W. 
114. 

Service  in  two  capacities. 

Compensation  of  District  Attorney,  sw 
District  Attorneys,  8-10. 

By  Collector  of  Customs,  see  Duties. 
309,  310. 

116.  U.  S.  Rev.  Stat.  §§  1763-1765,  U.  S. 
Comp.  Stat.  1901,  pp.  1205-1207,  prohibit 
ing  additional  pay  or  extra  compensation  to 
public  officers,  do  not  apply  to  the  case  of 
distinct  officers,  places,  or  emplovment. 
United  States  v.  Saunders,  120  U.  S.  126,  1 
Sup.  Ct.  Rep.  467,  30:594 

117.  The  Secretary  of  the  Treasury  wa^ 
not  forbidden  to  employ  a  revenue  of- 
ficer for  the  purpose  of  making  purchaser 
for  the  lif^hthouse  service,  and,  so  far  as 
his  services  wore  performed  for  other  dis- 
tricts, he  stood  in  the  same  relation  to  the 
government  as  any  other  agent.  The  law 
forbidding  compensation,  or  reducing  it  to  a 
small  amount,  did  not  apply  to  this  service. 
The  agency  was  entirely  foreign  to  his  of- 
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fioial  duties,  and  beyond  the  limits  of  the 
district  to  which  the  law  confined  his  of- 
ficial duties  and  power.  Converse  v.  United 
States,  21  How.  463,  16:  192 

118.  The  Secretary  of  the  Navy  may 
direct  a  clerk,  in  addition  to  other  services 
and  for  additional  compensation,  to  make 
disbursements  which  are  necessary  for  the 
convenience  of  the  officers  of  the  Navy  and 
others  who  are  engaged  in  the  service  of  the 
Department,  and  there  is  no  law  specially 
authorizing  the  appointment  of  an  agent 
for  the  work.  United  States  v.  Macdaniel, 
7  Pet.  1,  8:  587 
Distinguished  In  New  Orleans  v.   Finnerty,  27 

La.  Ann.  683,  21  Am.  Rep.  569— Brown  v. 
United   States,   9   How.   500,   1»   I^   ed.   233. 

Cited  Id  Gratiot  v.  United  States,  15  Pet.  371, 
10  L.  ed.  772 — United  States  v.  Buchanan, 
8  How.  106.  12  L.  ed.  1006— United  States 
v.  Hall,  2  Dill.  427.  Fed.  Cas.  No.  15,284— 
United  States  v.  Ingersoll,  Crabbc,  167,  Fed. 
Cas.  No.  15,440— United  States  v.  Smith,  1 
Woodb.  ft  M.  194,  Fed.  Cas.  No.  16,346 — 
United  States  v.  Webster,  2  Ware,  60,  Fed. 
Cas.  No.  16,658 — Mexico  v.  de  Arrangols,  11 
How.  Pr.  9. 

119.  An  agreement  by  the  head  of  a  de- 
partment to  pay  a  clerk,  still  drawing  his 
regular  salary,  for  services  elsewhere,  is 
void  under  act  of  August  23,  1842,  and  act 
August  26,  1842,  §  12.  Stansbury  v.  Unit- 
ed States,  8  Wall.  33,  19:  315 

120.  The  same  person  may  draw  pay  at 
the  same  time  as  clerk  in  the  office  of  the 
President  and  clerk  of  the  committee  on 
commerce,  of  the  House  of  Representatives. 
United  States  v.  Saunders,  120  U.  S.  126, 
7  Sup.  Ct.  Rep.  467,  30:  594 
Cited  in  United  States  v.  Harmon,   147   U.   8. 

276,  37  L.  ed.  167,  13  Sup.  Ct.  Rep.  327— 
United  States  v.  King,  147  U.  S.  680,  37 
L.  ed.  329,  13  Sup.  Ct.  Rep.  439 —United 
States  ▼.  McCandless,  147  U.  B.  693,  37  L. 
ed.  335,  13  Sup.  Ct.  Rep.  465— Mullett  v. 
United  States,  150  U.  S.  571,  37  L.  ed. 
1186,  14  Sup.  Ct.  Rep.  190— Allabach  v. 
United  States,  19  Ct.  CI.  561— Goode  v. 
United  States,  25  Ct.  CI.  267— Whitaker 
V.  United  States,  27  Ct.  CI.  525— Webster 
V.  United  States,  28  Ct.  CI.  28— WInchell  v. 
United  States,  28  Ct.  CI.  39— (Jraham  v. 
United  States,  29  Ct.  CI.  412— Crosthwalte 
V.  United  States,  30  Ct.  CI.  308— Matthews 
V.  United  States,  32  Ct.  CI.  135— Spinney 
V.  United  States,  32  Ct.  CI.  401— Glavey  v. 
United  States,  35  Ct.  CI.  263— Chadwick  v. 
United  States,  86  Ct.  CI.  473 — Bartlett  v. 
United  States,  30  Ct.  CI.  343 — Preston 
V.  United  States,  37  Fed.  418— Brwln  v. 
United  States,  2  L.R.A.  231,  37  Fed.  473 — 
Harmon  v.  United  States,  43  Fed.  564— 
Marvin  v.  United  States,  44  Fed.  408— Unit- 
ed States  ▼.  Harsha,  6  C.  C.  A.  180,  16 
U.  S.  App.  13,  56  Fed.  955 — Lovering  v. 
United  States,  117  Fed.  666 — Cornell  v.  Ir- 
vine, 56  Neb.  664,  77  N.  W.  114. 

121.  The  appointment  of  a  local  inspector 
of  the  hulls  of  steam  vessels,  by  the  Secre- 
tary of  the  Treasury,  as  a  special  inspector 
of  foreign  vessels  under  the  act  of  Congress 
of  August  7,  1882,  which  fixes  the  compen- 
sation of  such  special  inspectors  at  $2,000 
per  year,  entitles  the  appointee  to  such  com- 
pensation for  his  services,  though  the  ap- 


pointment is  made  with  the  distinct  condi- 
tion that  he  is  not  to  receive  any  additional 
compensation.  Glavey  v.  United  States,  182 
U.  S.  595,  21  Sup.  Ct.  Rep.  891,  45:  1247 
Cited  in  Hunt  v.  United  States,  38  Ct.  CI.  142. 

d*  Potpers  and  Duties, 

As  to  Treasury  Notes  Unlawfully  Issued, 
see  supra,  41. 

Estoppel  to  Deny  Power,  see  supra,  48. 

Power  of  Appointing  Officer  to  Withhold  or 
Diminish  Appointee's  Salary,  see  supra, 
87. 

Service  in  Distinct  Capacities  as  Giving 
Right  to  Compensation  in  Both,  see 
supra,  116-121. 

Right  of  Government  to  Sue  for  Recovery 
of  Property  Surrendered  Illegally  or  by 
Mistake,  see  infra,  140. 

Authority  of  District  Attorney  to  Bring 
Suit  for  United  States,  see  infra,  148. 

As  to  Waiver  of  Immunity  from  Suit,  see 
infra,  173-175. 

Of  Army  and  Naval  Officers,  see  Army  and 
Navy,  VI.  c 

Mandamus  against  Officers  by  Courts  of  Dis- 
trict of  Columbia,  see  Courts,  420,  422. 

Of  District  Attorney,  see  District  Attorneys, 
III. 

Customs  Officers,  see  Duties,  VI.  b. 

Seizure  by  Customs  Officers  for  Violation 
of  Customs  Laws,  see  Duties,  XII.  c 

Presumption  as  to  Performance  of  Duty,  see 
Evidence,  II.  i. 

Judicial  Notice  of  Duties  of  Purser,  see 
Evidence,  48. 

Presumption  as  to  Official  Authority,  see 
Evidence,  436. 

Presumption  as  to  Official  Acts,  see  Evi- 
dence, 815,  816. 

Treasury  Transcript  of  Postmaster's  Ac- 
count as  Evidence  of  Authority,  see 
Evidence,  1133. 

Predecessor's  Duties  not  Provable  by  Testi- 
mony of  Later  Incumbent,  see  Evidence, 
2139. 

Powers  of  Executive  Heads  as  to  Revenues 
and  Allowances,  see  Executive  Depart- 
ments, 21-25. 

Powers  of  Secretary  of  War.  see  Executive 
Departments,  34-38. 

Regulation  of  Powers  of  Secretary  of  Navy, 
see  Executive  Departments,  40,  41. 

Powers  of  Secretary  of  Interior,  see  Ex- 
ecutive Departments,  43-45. 

Powers  of  Attorney  General  or  District  At- 
torneys, see  Executive  Departments,  54, 
55. 

Of  Internal  Revenue  Officers,  see  Internal 
Revenue,  II. 

Regulations  of  Commissioners  of  Internal 
Revenue,  see  Internal  Revenue,  44,  45. 

Sufficiency  of  Payments  to  Officers  as  Bind- 
ing United  States,  see  Payment,  13. 

Duty  of  Postmaster,  see  Postoffice,  18. 

Land  Patent  as  Valid  only  to  Extent  of  Of- 
ficer's Authority,  see  Public  Lands, 
1089-1110. 

Disability  of  States  to  Interfere  with  Fed- 
eralOfficers  in  Line  of  Duty,  see  States, 
75,  76. 
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Duty  of  Officer  as  Question  of  Law,  see 
Trial,  445,  446. 

122.  Officers  of  the  government  have  no 
authority  to  waive  the  limitation  imposed 
by  statute  upon  suits  against  the  United 
States  in  the  court  of  claims.  Finn  v.  Unit- 
ed States,  123  U.  S.  227,  8  Sup.  Ct.  Rep.  82, 

31:  128 
Cited  In  DeArnaud  v.  United  States,  151  U.  S. 
496,  38  U  ed.  248,  14  Sup.  Ct.  Rep.  374— 
Garllnger  v.  United  States,  30  Ct.  CI.  218 — 
Baltimore  &  O.  R.  Co.  v.  United  States,  34 
Ct.  CI.  508 — Henry  v.  United  States,  38 
Ct  CI.  645. 

Admissions  and  declarations  to  bind 
United  States. 

See  also  Claims,  238;  Duties,  279. 

123.  The  United  States  are  not  bound  by 
the  declarations  of  their  agent,  founded 
upon  a  mistake  of  fact,  unless  it  clearly  ap- 
pear that  the  agent  was  acting  within  the 
scope  of  his  authority,  and  was  empowered, 
in  his  capacity  of  agent,  to  make  such 
declaration.    Lee  v.  Munroe,  7  Cranch,  366, 

3:373 
Cited  in  Whiteside  ▼.  United  States,  93  U.  S. 
257,  23  I*  ed.  885— Hawkins  v.  United 
States,  96  U.  S.  692,  24  L.  ed.  608— Pine 
River  Logging  ft  Improv.  Co.  v.  United 
States,  186  U.  S.  291,  46  L.  ed.  1170.  22 
Sup.  Ct.  Rep.  920 — Bennett  v.  United 
States,  6  Ct.  CI.  110 — Spencer  v.  United 
States,  8  Ct.  Cl.  294— United  States  v.  Mar- 
tin, 2  Pfllnc,  71,  Fed.  Cas.  No.  16,732 — 
Potter  V.  United  States,  58  C.  C.  A.  236,  122 
Fed.  54 — Parsel  v.  Merchants'  Nat.  Bank, 
25  Ark.  267 — Dartmouth  Sav.  Bank  v.  School 
Dlsts.  No.  6  and  31,  6  Dak.  344,  43  N. 
W.  822— Yulee  v.  Canova,  11  Fla.  47 — 
Wright  V.  Nagle,  48  Ga.  392 — State  v. 
Southwestern  R.  Co.  66  Ga.  407 — Chicago 
▼.  McKechney,  205  111.  470,  68  N.  E.  954— 
Indiana  Central  Canal  Co.  v.  State,  58  Ind. 
593 — Baltimore  v.  Eschbach,  18  Md.  283 — 
Baltimore  v.  Reynolds,  20  Md.  11,  83  Am. 
Dec.  535 — Murdock  v.  ChafTe,  67  Miss.  752, 

7  So.  519 — Hudson  v.  Miles,  185  Mass.  585, 
102  Am.  St.  Rep.  370,  71  N.  B.  63 — Sooy 
V.  State,  38  N.  J.  L.  338 — Richmond  Coun- 
ty V.  Ellis.  59  N.  Y.  625 — McLean  v.  State, 

8  Helsk.  224— State  v.  Pullman,  23  Wash. 
590,  83  Am.  St.  Rep.  836,  63  Pac  265 — 
State  ez  rel.  Proudflt  v.  Hastings,  10  W1& 
554. 

124.  The  United  States  is  not  bound  by 
the  declarations  of  its  agent,  founded  upon 
a  mistake  of  fact,  unless  it  clearly  appear 
that  the  agent  was  acting  within  the  scope 
of  his  authority,  and  was  empowered  in  his 
capacity  of  agent  to  make  such  declaration. 
Lee  V.  Munroe,  7  Cranch,  366,  3:  373 
Cited  in  Veazle  v.   Williams,  8   How.   157,   12 

L.  ed.  1028. 

Ratiflcation  and  affirmance. 

As  to  Illegal  Sale  of  Property  Followed  by 
Settlement  of  Officer's  Accounts,  see 
infra,  367. 

Disaffirmance  of  Act  of  Department  Heads, 
see  Executive  Departments,  38. 

125.  The  official  acts  of  a  commmissioner 
locating  land  and  extending  the  title  under 
a  Mexican  grant,  when  accepted  and 
acquiesced  in  by  the  government,  must  be 


considered  as  valid  even  if  done  by  him  only 
as  a  commissioner  de  facto.  Gonzales  t. 
Ross,  120  U.  S.  605,  7  Sup.  Ct.  Rep.  705, 

30:801 

Power  to  contract. 

Parol  Agreements  or  Modifications  of 
Contracts,  see  infra,  287-291. 

Stipulated  Power  to  Determine  Dis- 
tances Involved  in  Transportation 
Contract,  see  infra,  292. 

Power  of  Accounting  Officers  to  Waive 
Penalties  Incurred  by  Delinquent 
Contractor,  see  infra,  356. 

As  to  Sale  of  Property,  see  infra,  366- 
368. 

Power  to  Allow  Claims,  see  Claims.  63. 

Usage  as  to,  see  Custom  and  Usage,  34. 

Power  of  Secretary  of  Navy  to  Sell  Ma- 
terials, and  Mode  of  Sale,  see  Ex- 
ecutive Departments,  41. 

Mandamus  to  (Jompel  Execution  of  Con- 
tract, see  Mandamus,  110. 

126.  Contracts  made  by  a  public  agent  in 
the  line  of  duty  and  under  legal  authority, 
in  behalf  of  the  government,  are  binding 
upon  the  government.  Hodgson  v.  Dexter, 
1  Cranch,  345,  2: 130 
Cited    In    Bank    of    Newbury    v.   Baldwin,    1 

Cliff.  523,  Fed.  Cas.  No.  892— Thayer  t. 
Wendell,  1  Gall.  40,  Fed.  Cas.  No.  13.873— 
Glllasple  V.  Wesson,  7  Port.  (Ala.)  461,  31 
Am.  Dec.  715 — State  v.  McCauley,  15  Cal. 
457 — Merchants'  Bank  v.  Central  Bank,  1 
Ga.  429,  44  Am.  Dec.  665.  Cleavelaod  t. 
Stewart,  3  Ga.  297 — Balnbrld^  v.  Downle, 
6  Mass.  257 — Balcombe  v.  Northup,  9  Minn. 
177,  Gil.  159— Hannibal  &  St.  J.  R.  Co.  t. 
Marlon  County.  36  Mo.  305 — Underbill  v. 
Gibson,  2  N.  H.  355,  9  Am.  Dec.  82— Canal 
Fund  Comrs.  v.  Perry,  5  Ohio,  64 — Meyer 
V.  Barker,  6  Blnn.  234 — Roberts  v.  Burton, 
14  Vt.  203— Hood  v.  Maxwell,  1  W.  Ta. 
232. 

126a.  It  is  the  duty  of  persons  dealing 
with  public  officers  to  inquire  as  to  their 
power  and  authority  to  bind  the  govern- 
ment; and  persons  so  dealing  are  held  to  a 
recognition  of  the  fact  that  government 
agents  are  bound  to  fairness  and  good  faith 
as  between  themselves  and  their  principal- 
Hume  V.  United  States,  132  U.  8.  406,  10 
Sup.  Ct.  Rep.  134,  33:  393 

Cited  in  German  Bank  v.  United  States,  26 
Ct.  Cl.  213— Gleason  v.  United  SUtes.  33 
Ct.  Cl.  89— Whltsell  v.  United  States,  34 
Ct  Cl.  10 — Houser  v.  United  SUtes,  39  CL 
Cl.  522 — Tacoma  v.  Tacoma  Light  k  Water 
Co.  16  Wash.  294.  47  Pac.  788— Tacoma  ▼. 
Tacoma  Light  ft  Water  Co.  17  Wash.  467,  50 
Pac.   56. 

126b.  No  department  of  the  government 
nor  any  of  its  officers  or  agents,  can  ac- 
cept drafts  made  on  them,  so  as  to  bind  the 
government.  Pierce  v.  United  States  (The 
Floyd  Acceptances)   7  Wall.  666,       19:169 

127.  There  is  no  express'  authority  to  any 
officer  of  the  government  to  draw  or  ac- 
cept bills  of  exchange.  A  bill  of  exchange, 
to  bind  the  government,  is  to  be  judged  by 
the  same  rule  as  other  contracts;  and  au- 
thority, not  bein^  expressly  given  by  stat- 
ute, can  only  arise  as  an  incident  to  the 


UNITED  STATES,  HI.  e. 


6775 


exercise  of  some  other  power.  Pierce  v. 
United  States  (The  Floyd  Acceptances)  7 
Wall.  666,  19:  169 

127a.  No  officer  of  the  government  was 
authorized,  in  1852,  to  bind  the  United 
States  by  any  contract  for  the  subsistence 
of  Indians,  not  based  upon  appropriations 
made  by  Congress.  United  States  v.  Jones 
(United  States  v.  McDougall)  121  U.  S,  89, 
7  Sup.  Ct.  Rep.  850,  30:  861 

128.  The  Secretary  of  the  Navy  may  di- 
rect or  consent  to  a  change  in  a  contract 
for  the  construction  of  a  dry  dock  for  the 
United  States,  which  he  was  authorized  by 
law  to  construct,  although  such  contract 
provides  that  changes  can  only  be  made  up- 
on written  order  of  the  Bureau  of  Yards 
and  Docks,  as,  under  U.  S.  Rev.  Stat.  §  420, 
U.  S.  Comp  Stat.  1901,  p.  239,  the  duties 
of  the  bureaus  of  the  Navy  Department  are 
performed  under  his  control,  and  their  or- 
ders are  considered  as  emanating  from  him, 
and  have  "full  force  and  effect  as  such." 
United  States  v.  Barlow,  184  U.  S.  123,  22 
Sup.  C;t.  Rep.  468,  46:  463 

129.  Where  the  Secretary  of  the  Navy  has 
power  to  enter  into  contracts  for  vessels  of 
war,  he  can  suspend  such  work  when  con- 
tracted for,  and  make  a  settlement  for  a  par- 
tial performance,  binding  on  both  the  gov- 
ernment and  the  contractor.  United  States 
▼.  Corliss  Steam-Engine  Co.  91  U.  S.  321. 

23:  397 

130.  The  Secretary  of  War  has  power  to 
make  a  contract  for  the  butchering  and  cur- 
ing of  meat  for  the  government.  United 
States  V.  Speed,  8  Wall.  77,  19:  449 

130a.  The  written  promise  of  the  Secre- 
tary of  the  Interior  is  not  a  binding  obliga- 
tion on  the  government,  where  no  authority 
of  law  existed  for  the  promise.  Stansbury 
v.  United  States,  8  Wall.  33,  19:  315 

Cited  in  United  States  v.  Pine  River  Logging  ft 

Improv.  Co.  32  C.  C.  A.  416,  61  U.  S.  App. 

69,    89   Fed.    917. 

131.  That  the  policy  pursued  by  a  gov- 
ernment agent  was  the  only  one  that  would 
have  given  peace  with  the  Indians,  and  that 
they  were  induced  thereby  to  abandon  their 
lands  to  which  the  United  States  thereby 
acquired  title,  are  considerations  to  be  ad- 
dressed to  Congress,  but  cannot  make  a  con- 
tract valid  which  was  made  by  the  agent 
without  authoritv.  United  States  v.  Jones 
(United  States  y.  McDougall)  121  U.  S.  89, 
7  Sup.  Ct.  Rep.  850,  30:  861 

e.  Mights   and  Liabilities;   Accounting. 

Liability  of  Government  for  Acts  of  Of- 
ficers, see  supra,  49-58. 

Suits  against  Officers  of  United  States,  see 
infra,  183-191. 

In  Relation  to  Captured  and  Abandoned 
Property,  see  Abandoned  and  Captured 
Property,  II. 

Liability  of  Army  and  Naval  Officers,  see 
Army  and  Navy,  VI.  d. 

Liability  on  BQUd,  see  Bonds,  II. 


Right  of  Employee  as  to  Use  of  Patent  for 
Invention  Effected  while  in  Government 
Service,  see  Claims,  126. 

Jurisdiction  of  State  Courts  in  Suits  for 
Wrongs  Done  by  Federal  Officers,  see 
Courts,  1392-1394. 

Liabilities  of  Customs  Officers,  see  Duties, 
VI.  c. 

Liability  of  Collector  of  Customs  to  Suit 
for  Recovery  of  Duties  Illegally  Exact- 
ed, see  Duties,  XI. 

Presumption  that  Prisoner  Escaped  through 
Negligence  of  Deputy  Marshal,  see 
Evidence,  362. 

Evidence  in  Mitigation  of  Damages  in  Ac- 
tion Against  Officers  Making  Seizure, 
see  Evidence,  2240. 

Admissibility  of  Evidence  under  Pleading 
not  Describing  Receiver  of  Public  Mon- 
eys in  Officifii  Capacity,  see  Evidence, 
2629. 

Admissibility  of  Evidence  of  Special  Dam* 
age  in  Action  Against  Patent  Commis- 
sioner without  Allegation  of  Special 
Damage,  see  Evidence,  2661. 

Evidence  of  Neglect  of  Assistant  Not  Ad- 
missible on  Issue  of  Postmaster's  Neg* 
lect,  see  Evidence,  2'i69. 

Immunity  of  Executive  Heads  from  Civil 
Liability,  see  Executive  Departments, 
16. 

Immunity  of  Postmaster  General  from  Lia- 
bility for  Injury  Resulting  from  Of- 
ffcial  Circular,  see  Executive  Depart- 
ments, 53. 

Liability  for  Extortion,  see  Extortion. 

Liability  of  Members  of  Congress  for  False 
Imprisonment,  see  False  Imprisonment, 
3,  4. 

Indictment  of  Senator  for  Receiving  Com- 
pensation for  Services  before  Depart- 
ment, see  Indictment,  etc.,  156. 

Of  Internal  Revenue  Officers,  see  Internal 
Revenue,  VII.  46-57. 

Limitation  of  Action  against  Officer,  see 
Limitation  of  Actions,  547,  548. 

Limitation  of  Action  to  Enforce  Liability, 
see  Limitation  of  Actions,  547,  548. 

Liability  of  Officers  as  Custodians  of  Public 
Money6  or  Property,  see  Officers,  VI.  c. 

As  to  Moneys  Turned  over  to  Insurrection- 
ary Government,  see  Officers,  56. 

Liability  for  Infringement  of  Patent,  see 
Patents,  1122,  1123. 

Liability  of  Public  Officers  for  Paying  over 
Their  Balances  under  Command  of  Con- 
federate Government,  see  Payment,  7, 
8. 
Liability  of  Postmaster,  see  Postoffice,  19, 

20. 
Right  to  Pre-empt  Public  Lands,  see  Public 

Lands,  744. 
Remedv   for   Wrongs   of  Land  Officers,  see 

Public  Lands,  1054. 
Liability  of  Military  Officer  for  Making  Ar- 
rest, see  War,  85. 

Right  to  be  reimbursed  for  loss. 

Internal  Revenue  Officers,  see  Internal 
Revenue,  54,  55,  60. 

132.  An  officer  damaged  by  the  orders  of 
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his  8U|)crior  must  look  for  relief  to  the  per- 
son causing  the  injury  or  else  to  Congress. 
He  has  no  cause  of  action  again.<(t  the  United 
States.  United  States  v.  Buchanan,  8  How. 
83,  12:  997 

Cited   \u   Kimball   v.   United   States,   5   Ct.   CI. 
262— Bass  y.  State,  34  La.   Ann.   502. 

Accounting  and  settlement. 

Conclusiveness  of  Accounting,  see  supra, 
45-47,  58. 

Separate  Accounts  in  Different  Capa- 
cities, see  Claims,  60. 

Official  Audit  and  Approval,  see  Claims, 
62,  64. 

Necessity  of  Departmental  Action  Be- 
fore Resort  to  Court  of  Claims,  see 
Claims,  81,  83. 

Burden  of  Showing  Excessive  Charges, 
see  Evidence,  432. 

Collector's  Statement  of  Account  as 
Evidence,  see  Evidence,  1070. 

Treasury  Transcripts  as  Evidence,  see 
Evidence,  1110-1136. 

Unofficial  Correspondence  as  Evidence, 
see  Evidence,  1377. 

Admissibility  of  Private  Books  to  Con- 
tradict Official  Adjustment  of  Ac- 
count, see  Evidence,  1723. 

Accounts  of  Revenue  Officer  as  Evi- 
dence Against  Him  and  His  Sure- 
ties, see  Evidence,  2020. 

Distress  Warrant  Against  Collector  as 
Conclusive  Evidence,  see  Evidence, 
2422. 

Probative  Effect  of  Treawury  Trans- 
cript, see  Evidence,  2469  2476. 

Admissibility  of  Treasury  Transcript 
under  Declaration  upon  Settled  Ac- 
count, see  Evidence,  2647. 

Evidence  of  Receipt  of  Public  Stock  un- 
der Count  for  Money  Had  and  Re- 
ceived, see  Evidence,  26b3. 

Proof  of  Extra  Services  I'nder  Plea  of 
Set-Off,  see  Evidence,  2723. 

Power  of  Treasury  Department,  see  Ex- 
ecutive Departments,  23-25. 

Recovery  Back  of  Sums  Improperly  Al- 
lowed, see  Executive  Departments, 
52. 

133.  The  settlement  of  an  officer's  account 
by  the  accounting  officer  should  not  be 
opened  because  some  prescribed  steps  which 
it  was  the  duty  of  the  head  of  the  depart- 
ment to  see  had  been  taken  had  been  omit- 
ted, or  because  of  technical  irregularities 
in  the  allowance  of  expenses,  years  after- 
wards, when  the  remedy  of  the  parties 
against  the  United  States  is  barred  by  the 
statute  of  limitations.  United  States  v. 
Johnston,  124  U.  S.  236,  8  Sup.  CI.  Rep. 
446,  31 :  389 

Application  of  moneys  turned   in. 

Appellate  Jurisdiction  over  Decisions  on 
Claims  against,  sec  Appeal  and  Er- 
ror, HI.  d,  7. 

Jurisdictional  Amount  on  Appeal  in 
Actions  to  which  Ignited  States  is 
a  Party,  see  Appeal  and  Error, 
604-607. 

Right  of  United  States  to  Appeal,  see 
Appeal  and  Error,  812,  813. 


Review  of  Judgment,  Appellate  Juriv 
diction  of  Supreme  Court  when* 
United  States  is  a  Party,  sec  Ap- 
peal and  Error,  1770,  lf7l. 

Right  of  Government  to  Appeal  or 
Bring  Error,  see  Appeal  and  Error. 
2393-2395. 

Who  may  be  heard  on  Appeal  in  Ca*«»-» 
in  which  United  States  is  a  Part  v. 
see  Appeal  and  Error,  4040.  4041. 

Liability  of  United  States  for  C(»stN 
see  Costs  and  Fees,  23-30. 

134-136.  The  government  is  at  liberty  tn 
apply  disbursements  of  money  by  a  Navy 
agent  to  his  account  prior  to  the  legal  u*r 
mination  of  his  office,  or  to  the  account  sub 
sequent  to  such  termination.  United  Stat<^ 
V.  Nicholl,  12  Wheat.  605,  6;  703 

Distinguished  in  United  States  ▼.  Wardwell.  5 

Mason,  91,  Fed.  Cas.  No.  16,640. 

Cited  in  United  States  v.  Linn,  2  Mcl^ac.  !M>:>. 
P'ed.  I'as.  No.  15,606— Caldwell  v.  Went 
worth,  14  N.  U.  437 — Chapman  v.  Com.  2i 
Gratt.  746. 


IV.  Suits. 

a.  By  United  Siaiea* 

In  Prize  Court,  see  Admiralty,  345-347. 
Right  to  Contest  Mexican  Claim  after  Ijtnl 

Ceases   to   be   Public,   see   Appeal  and 

Error,  3910. 
Requiring     Security    for    Costs    from,    hh» 

Costs  and  Fees,  61. 
Jurisdiction    of    Federal    Courts   General!). 

see  Courts,  V.  c,  3,  <f. 
Suits   for   Violation  of  Revenue   Taws.  >*v 

Duties,  XII. 
Action  of  Deceit  by  United  States  a^in^t 

Person  Procuring  Allowance  of  Fraud" 

lent  Claim,  see  Fraud  and  Deceit  fi- 
Laches  as   Defense,   see   Limitation  of  A^ 

tions,  79,  100-105. 
Running    of    Limitations    against    VniK^i 

States,  see  Limitation  of  Actions,  I.  c. 

5. 
Suit   by    United    States    in    Representatiro 

Capacity,  see  Parties,  64,  65. 
Necessary  Parties  in  Suit  by  United  St«t<»*. 

see  Parties,  172,  202. 
Right  of  United  States  to  Intervene  in  Suit. 

see  Parties,  293,  294. 
As  Appropriate  Remedy  where  Patent  ha"* 

been    Issued   Through   Fraud,  see  Pal 

ents,  578. 
For  Setting  Aside  or  Annulling  Patent,  see 

Patents,  1165. 
Writ  of  Quo  Warranto,  see  Quo  Warrant*'. 

4. 
Affidavit  in  Replevin  Suit  by  United  State*. 

see  Replevin,  15. 
Necessity  of  Giving  Replevin  Bond,  see  Re- 
plevin,  24,  25. 
Set -Off  against  (government  in  Suit  by,  w< 

Set-Off  and  Counterclaim,  IV". 


UNITED  STATES,  IV.  a. 


6777 


•JuriBdiction  of  Suit  against  State,  see  Su- 
preme Court  of  the  United  States,  124, 
125. 

See  also  Interstate  Commerce  Commission, 
5a;  Parties,  49. 

Capacity  of  United  States  to  sue. 

137.  The  United  States  may  enforce  the 
performance  of  a  contract  made  with  it, 
or  recover  damages  for  its  violation,  by  ac- 
tion in  its  own  name,  unless'  a  dilTerent 
mode  of  suit  be  prescribed  by  law.  Dugan 
V.  United  States,  3  Wheat.  172,  4:  362 
<7i/e(l  In  United  States  v.  Tlngey,  5  Pet.  128.  8 

L.  ed.  71 — United  States  v.  Bradley,  10 
Pet.  360.  9  L.  ed.  455 — Cotton  v.  United 
States,  11  How.  231,  13  L.  ed.  676 — NelUon 
V.  LafiTOW,  12  How.  107,  13  U  ed.  913— Unit- 
ed States  T.  UodsoD,  10  Wall.  407,  19  L.  ed. 
040 — 858  Bales  of  Cotton,  Blatchf.  Prize 
Cas.  326,  Fed.  Cas.  No.  4,318 — United  States 
V.  Ames,  1  Woodb.  &  M.  81,  Fed.  Cas.  No. 
14,441 — United  States  v.  Garlinghouse,  4 
Ben.  205,  Fed.  Cas.  No.  15,189— United 
States  ex  rel.  Atty.  Gen.  t.  Pittsburgh,  ft  L. 
E.  R.  Co.  26  Fed.  114 — United  States  v. 
Tygh  Valley  Land  ft  Live  Stock  Co.  76  Fed. 
694- United  States  v.  Jones,  77  Fed.  723— 
United  States  v.  Holmes,  105  Fed.  43 — State 
T.  New  I^ndon,  22  Conn.  170 — Dikes  v. 
Miller,  25  Tex.  Supp.  290,  78  Am.  Dec.  571 — 
Territory  v.  Goldlng,  3  Utah,  48,  5  Pac.  546 
— Jones  T.  United  States,  48  Wis.  409,  4  N. 
W.   519. 

Hl^ht  to  sue. 

Trusteeship  for  Indians  as  Supporting 
Bill  for  Illegal  Taxation,  see  In- 
junction, 203. 

Suits  to  Cancel  Patent  or  Grant  of 
Public  Lands,  see  Public  Lands, 
1144-1151. 

See  also  supra,  137. 

138.  The  right  of  the  government  to  main- 
tain an  action  in  equity  where  it  has  a  pe- 
cuniary interest  in  the  relief  sought,  or  is 
under  some  obligation  to  the  person  to  be 
benefited,  recognized.  Curtner  v.  United 
States,  149  U.  S.  662,  13  Sup.  Ct.  Rep.  985, 
1041,  37:  890 
Cited   in   United   States  v.   World's   Columbian 

Exposition.  56  Fed.  640 — United  States  v. 
Southern  P.  R.  Co.  117  Fed.  552. 

139.  The  United  States  has  such  an  inter- 
est in  a  bill  purchased  with  the  money  of 
the  United  States  and  indorsed  to  the  Treas- 
urer, to  whom  it  was  returned  after  dis- 
honor, as  to  enable  it  to  maintain  an  ac- 
tion in  its  own  name  on  the  bill  against  the 
first  indorser.  Dugan  v.  United  States,  3 
Wheat.  172,  4:  362 
Cited  in  United  States  v.  Boice,  2  McLean,  353, 

Fed.  Cas.  No.  14,619 — Nisbet  v.  Lawson,  1  Ga. 
284— Underbill  v.  Gibson,  2  N.  H.  356,  9 
Am.  Dec.  82— State  v.  Shirley,  23  N.  C.  (1 
Ired.  L.)  603 — Reeslde  ▼.  Knox.  2  Whart. 
238,  30  Am.  Dec.  247. 

140-2.  The  United  States  can  bring  action 
to  recover  back  property  obtained  through 
its  officers  illegally  or  by  mistake,  or  the 
value  thereof.  Where  the  transaction  is  il- 
legal the  defendant  is  chargeable  with  knowl- 
edge of  the  fact.  Steele  use  of  Corn  £xch. 
U.  S.  Dig.— 362 


Nat.  Bank  v.  United  States,  113  U.  S.  128, 

5  Sup.  Ct.  Rep.  396,  28:  952 
Cited  In  Wisconsin  C.  R.  Co.  y.  United  States, 

164  U.  S.  211,  41  L.  ed.  406,  17  Sup.  Ct.  Rep. 
45— Duval  V.  United  States,  25  Ct.  CI.  59— 
Maine  v.  United  States,  36  Ct.  CI.  558— 
United  States  v.  Cosgrove,  26  Fed.  911. 

143.  A  bill  by  the  United  SUtes  for  the 
dissolution  of  an  unlawful  combination  of 
carriers  in  violation  of  the  act  of  Congress 
of  July  2,  1890,  and  for  an  injunction 
against  continuing  such  a  combination,  is 
authorized  by  |  4  of  that  act.  United 
States  V.  Trans-Missouri  Freight  Asso.  166 
U.  S.  290,  17  Sup.  Ct.  Rep.  540,  41:  1007 
Cited  in  State  v.  Smiley,  65  Kan.  259,  67  L.R. 

A.  911,  69  Pac.  199— Re  Atty.  Gen.  21  Misc. 
106,  47  N.  Y.  Supp.  20. 

144.  The  United  States  cannot  maintain 
an  action  upon  negotiable  paper  acquired  by 
it  if,  at  the  time  of  its  purchase  of  the 
same,  the  holder's  right  of  action  was  ex- 
tinguished or  barred  by  the  statute  of 
limitations;  but  it  may  maintain  such  ac- 
tion if  the  bar  of  the  statute  was  not  com- 
plete at  the  time  it  became  the  owner  and 
holder  of  the  paper.  United  States  v. 
Nashville,  C.  A  St.  L.  R.  Co.  118  U.  S.  120, 

6  Sup.  Ct.  Rep.  1006,  30:  81 

145.  The  ri^ht  of  the  United  States  fo 
sue,  for  a 'credit  given  or  an  allowance  made 
by  the  predecessor  of  the  head  of  a  depart- 
ment, is  independent  of  statute,  and  it  may 
be  done  by  the  direction  of  the  incumbent  of 
the  department.  United  States  v.  Bank  of 
the  Metropolis,  15  Pet.  377,  10:  774 

Necessity  of  pecuniary  Interest. 

146.  The  fact  that  the  government  has  no 
pecuniary  interest  in  a  controversy  is  not 
sufficient  to  prevent  a  suit  by  it  to  restrain 
wrongs  which  affect  the  public  at  large  and 
are  in  respect  of  matters  entrusted  to  the 
care  of  the  nation  by  the  Constitution.  Re 
Debs,  158  U.  S.  564,  15  Sup.  Ct.  Rep.  900, 

39:  1092 
Cited  in  United  States  v.  Trans-Missouri 
Freight  Asso.  166  U.  S.  343.  41  L.  ed.  1028. 
17  Sup.  Ct.  Rep.  .540 — Louisiana  v.  Texas, 
176  U.  S.  19,  44  L.  ed.  354.  20  Sup.  Ct.  Rep. 
251— Missouri  v.  Illinois,  180  U.  S.  236,  45 
L.  ed.  510,  21  Sup.  Ct.  Rep.  331— Union  P.  R. 
Co.  V.  Ruef,  120  Fed.  Ill— United  States  v. 
Churchyard,  132  Fed.  84— State  ex  rel.  Del- 
mar  Joclcey  Club  v.  Zachrltz,  166  Mo.  314, 
89  Am.   St.   Rep.   711.   65  S.   W.  999. 

147.  The  right  of  the  government  to 
maintain  a  bill  in  equity,  when  it  had  no 
pecuniary  interest,  recognized.  United 
States  V.  Marshall  Silver  Min.  Co.  129  *U.  S. 
579,  9  Sup.  Ct.  Rep.  343,  32:  734 
Cited  in   United   States  v.   World's  Columbian 

Exposition,  56  Fed.  640. 

Sanction  by  Attorney  General. 

Control  of  Suits  by  Attorney  General  or 
District  Attorneys,  see  Executive 
Departments,  54. 

148.  The  production  of  a  certified  copy 
of  an  order  from  the  Attorney  General  to  a 
United  States  district  attorney,  to  proceed 
in  the  case,  is  sufficient  to  overcome  the  ob- 
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jection  that  the  bill  does  not  show  on  its 
face  that  it  was  filed  by  the  Attorney  Gen- 
eral. Mullan  V.  United  States,  118  U.  S. 
271,  6  Sup.  Ct.  Rep.  1041,  30:  170 

Subjection  to  same  rules  as  ordinary 
suitor. 

Competency  of  Parties  as  Witness,  see 
Witnesses,  137. 

149.  When  compelled  to  come  into  equity 
to  enforce  a  legal  right,  the  United  States 
must  come  as  other  suitors,  and  be  bound  by 
the  same  rules  as  her  citizens  under  simi- 
lar circumstances.  Brent  v.  Bank  of  Wash- 
ington, 10  Pet  596,  9:  547 
Cited  in  United  States  v.  Beebe,  4  McCrary,  10, 

17  Fed.  41 — United, States  v.  Ingate,  48  Fed. 
253 — State  v.  Morgan,  52  Ark.  157,  12  S.  W. 
243 — Morrison  v.  Hershlre,  32  Iowa,  278 — 
Lynch  v.  United  States,  13  Okla.  145,  73 
Pac.  109.5 — State  v.  Snyder,  66  Ter.  700,  18 
S.  W.  106. 

150.  When  the  United  States  is  compelled 
to  come  into  court  to  enforce  its  rights,  it 
must  come  as  any  other  suitor.  Mitchel  v. 
United  States,  9  Pet.  711,  9:  283 
Cited  In  Brent  v.  Bank  of  Washington,  10  Pet. 

614,  9  L.  ed.  555 — Rhode  Island  y.  Massa- 
chusetts, 12  Pet.  737,  9  L.  ed.  1265— Unit- 
ed States  v.  Beebe,  4  McCrary,  18,  17  Fed. 
41— United  States  v.  Ingate,  48  Fed.  253— 
Innerarity  v.  Mlms,  1  Ala.  670 — United 
States  ▼.  Hailey.  2  Idaho,  26.  3  Pac.  263— 
Duf resne  v.  Haydel,  7  La.  Ann.  662 — Pepper 
y.  Dunlap,  9  La.  Ann.  141. 

151.  When  the  government  brings  a  suit 
to  set  aside  a  patent,  simply  to  help  an  in- 
dividual, and  has  no  proprietary  or  pecu- 
niary interest  in  the  result,  and  is  not  seek- 
ing to  discharge  its  obligations  to  the  pub- 
lic, it  is  subject  to  the  rules  governing  lilce 
suits  between  private  litigants.  United 
States  V.  American  Bell  Teleph.  Co.  167  U. 
S.  224,  17  Sup.  Ct.  Rep.  809,  42:  144 
Cited  in  United  States  v.  Churchyard,  132  Fed. 

84— Lynch  v.  United  States,  13  Okla.  148,  73 
Pac.  1095. 

152.  When  the  United  States  seeks  the 
aid  of  the  courts  to  establish  or  reclaim  its 
rights  in  property,  the  prior  rights  of  oth- 
ers to  the  same  property  will  be  adjudicated 
and  allowed.  Carr  v.  United  States.  98  L>. 
8.  433,  25:  209 
Cited  in  United  States  v.  Stlnson,  60  C.  C.  A 

618,  125  Fed.  910— State  v.  Marsh,  134  N.  C. 
192,   67   L.R.A.   189,  47   S.   E.  6. 

153.  154.  When  the  government  goes  into 
a  court  of  justice  as  a  suitor,  it  is  subject 
to  the  same  rules,  and  is  bound  by  the  judg- 
ment to  the  same  extent,  as  private  parties. 
United  States  v.  O'Grady,  22  Wall.  641. 

22:  772 

Cited  in  Buchanan  v.  Knoxville  ft  O.  R.  Co.  18 

C.  C.  A.  129,  87  U.  S.  App.  499,  71  Fed.  331. 

h.  Against  United  States  or  Officers, 

Admiralty   Suit  for   Damage  by   Collision, 

see  Admiralty,  402. 
Appellate    Jurisdiction    over    Judgment    of 

State  Court  against  United  states,  see 

Appeal  and  Error,  1109. 


Audita  Querela  against  United  States, 
Audita  Querela,  1. 

Effect  of  Immunity  on  Justice  of  Claim,  see 
Claims,  3. 

Suit  for  Compensation  of  Property  De- 
stroyed by  Harbor  or  Channel  Improve- 
ments as  Claim  against  United  States, 
see  Claims,  94. 

Jurisdiction  of  Court  of  Claims  as  Depend- 
ent on  Contractual  or  Tortious  "Mature 
of  Claim,  see  Claims,  105-108. 

Jurisdiction*  of  Federal  Courts  Generally, 
see  Courts,  V.  c,  3,  d. 

Judgment  by  Court  of  Claims  against  Unit- 
ed States,  see  Court  of  Claims,  24-26. 

Representation  of  United  States,  sec  District 
Attorneys,  18. 

Immunity  from  Suit  as  Obstruction  against 
Infringement  of  Patent,  see  Injunction, 
192,  193. 

Personal  Judgment  against  United  States, 
see  Judgment,  79. 

Conclusiveness  of  Judgment  against,  see 
Judgment,  691. 

Conclusiveness  against  United  States  of 
Judgment  against  National  Bank  Re- 
ceiver, see  Judgment,  813. 

Conclusiveness  against  United  States  of 
Judgment  against  Officer,  see  Judgment, 
834. 

Pajrment  of  Judgment  against  United 
States,  see  Judgment,  1090. 

Limitation  of  Action  on  Claim  against 
United  States,  see  Limitation  of  Ac- 
tions, n.  m;  in.  k. 

Running  of  Limitations  in  Favor  of  United 
States,  see  Limitation  of  Actions,  262. 
263. 

United  States  as  Necessary  Party  to  Fore- 
closure Suit,  see  Mortgage,  339. 

Jurisdictional  Averments,  see  Pleading, 
353. 

Set-Off  by  United  States  in  Suit  against, 
see  Set-Off  and  Counterclaim,  IV. 

Waiver  of  Exem^ilion  from  Suit  by  Com- 
mencing Suit,  see  Set-Off  and  Counter- 
claim, 76,  84-87. 

See  also  infra,  168;  Dismissal  and  Discon- 
tinuance, 15;  States,  252. 

155.  Claims  and  debts  due  from  a  sot- 
ereign  are  not  ordinarily  capable  of  beinir 
enforced  in  a  court  of  justice.  Comegvs  v. 
Vasse,  1  Pet.  193,  7: 106 
Cited  in  Stanley  v.   Schwalby,  147  U.  8.  617, 

37  L.  ed.  263.  13  Sap.  Ct.  Rep.  418— Care; 
V.  Morris,  1  Pa.  Dist.  R.  229. 

156.  Every  government .  may  protect  it* 
self  against  suits,  excepi  on  sucb  terms  and 
conditions  as  are  prescribed  by  statute. 
NichoU  V.  United  States,  7  Wall.  122. 

19:  125 
Cited  In  United  States  v.  Leo,  106  U.  S.  22T. 
27  L.  ed.  184,  1  Sup.  Ct.  Rep.  240— Finn  t. 
United  States,  123  U.  S.  232,  31  L.  ed.  1.10. 
8  Sup.  Ct.  Rep.  82 — Henry  v.  United  States. 
88  Ct.  CI.  645 — Pullan  v.  Klnsinger,  2  Abb. 
(U.  S.)   108,  Fed.  Cas.  No.  11,463. 

157.  No  suit  may  be  maintained  ajTsin^t 
the  United  States  without  its  consent,  nor 
against  a  state  without  its  consent.    Stan- 
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ley  V.  Schwalby,  162  U.  S.  255,  16  Sup.  Ct. 
Rep.  754,  40:  960 

Cited  In  Workman  v.  New  York,  179  U.  S. 
588,  45  L.  ed.  331,  21  Sup.  Ct.  Rep.  212— 
Ward  V.  Congress  Constr.  Co.  39  C.  C.  A.  671, 
99  Fed.  600— State  v.  Duos  trow,  137  Mo. 
101.  30  S.  W.  206— Salem  Flouring  Mills  Co. 
▼.  I.K)rd,  42  Or.  89,  09  Pac.  1033. 

158.  The  United  States  is  not  liable  to  be 
sued  except  with  its  own  consent,  given  oy 
law.  United  States  v.  McLemore,  4  How. 
286.  11:977 
Boswell  V.  Otis,  9  How.  336,  13:  164 
Cited    In    United    States    v.    Kckford     (United 

States  V.  TUlou)  6  Wall.  488,  18  L.  ed.  J)21— 
United  States  t.  Lee,  106  U.  S.  207,  27  L. 
ed.  177,  1  Slip.  Ct.  Rep.  240 — Belknap  v. 
Schlld,  161  U.  S.  17.  40  L.  ed.  601,  16  Sup. 
Ct.  Rep.  443— United  Slates  v.  Tlllou,  3  Ct. 
CI.  456 — Bush  V.  UnHed  States,  8  Sawy.  325, 
13  Fed.  627— Kirk  v.  United  States,  131  Fed. 
339 — Western  &  A.  R.  Co.  y.  State  (Ga.)  14 
L.lt.A.  446 — Chance  v.  Temple,  1  Iowa.  201 
— Briggs  r.  A  Light  Boat,  11  Allen,  170— 
American  Dock  &.  Improv.  Co.  v.  Public 
Schools,  32  N.  J.  Eq.   434. 

159.  No  suit  can  be  brought  against  the 
United  States  without  the  consent  of  Con- 
gress. Den  ex  dem.  Murray  v.  Hoboken 
l^nd  &  Improv.  Co.  18  How.  272,  15:  372 
Cited  in  United  States  v.  Lee.  100  U.  S.  239, 

27  L.  ed.  188,  1  Sup.  Ct.  Rep.  240— Johnston 
V.   Stimmel,  80  N.  Y.  121. 

160.  The  United  States  cannot  be  im- 
]>leaded  in  a  judicial  tribunal,  except  so  far 
as  it  has  consented  to  be  sued.  Belknap  v. 
Schild,  161  U.  S.  10,  16  Sup.  Ct.  Rep.  443, 

40:  599 

Cited  in  Stanley  v.  Schwalby,  162  U.  S.  270.  40 

L.  ed.  965,  16  Sup.  Ct.  Rep.  754 — Workman 

V.  New  York,   179  U.  S.  588,  45  L.  ed.  331, 

21   Sup.   Ct.   Rep.  212. 

161.  The  United  States  cannot  be  sued  in 
its  own  courts  without  some  act  of  Congress 
expressly  authorizing  it  to  be  sued.  United 
States  V.  Douglas  (The  Davis)   10  Wall.  15, 

19*  875 
Schillinger  v.  United  States,  155  U.  S.'l63, 

15  Sup.  Ct.  Rep.  85,  39:  108 

Diatinguiahcd    In    Blllgery    v.    Land    Trust,    48 

1^.  Ann.  898.   19  So.  920. 

Cited  in  Case, v.  Terrell,  11  Wall.  201,  20  L. 
ed.  134— Carr  v.  United  States,  98  U.  S. 
4.J7,  25  L.  ed.  211— United  States  v.  Lee,  lOG 
U.  S.  205.  27  L.  ed.  176,  1  Sup.  Ct.  Rep. 
240 — Cunningham  v.  Macon  ft  B.  R.  Co.  109 
U.  S.  452,  27  L.  ed.  994,  3  Sup.  Ct.  Rep.  292 
— Adams  v.  Bradley,  5  Sawy.  220,  Fed.  Cas. 
No.  48 — Bowker  v.  United  States,  105  Fed. 
:J09— Recs  V.  United  States,  134  Fed.  146— 
State  ex  rel.  Hart  y.  Burke,  33  La.  Ann.  504 
-Troy  ft  G.  R.  Co.  v.  Com.  127  Mass.  46— 
Lowry  v.  Thompson,  25  S.  C.  421,  1  S.  E. 
141 — Columbia  Water  Power  Co.  v.  Colum- 
bia Electric  Street  R.  Light  ft  P.  Co.  43  S. 
C.  169,  20  S.  E.  1002— United  States  v. 
Schwalby.  8  Tex.  Civ.  A  pp.  682,  29  S.  W.  90 
— Houston  V.  State,  08  Wis.  487,  42  L.R.A. 
47,   74   N.  W.   111. 

162.  Suit^  cannot,  under  the  judiciary 
aet.  be  commenced  against  the  United 
States.    Nations  v.  Johnson,  24  Ho»v.  195, 

16:  628 
Cited  In  United  Statea  v.  Lee,  106  U.  S.  207, 


27  L.  ed.  177,  1  Sup.  Ct.  Rep.  240— Briggs 
V.  The  Upper  Cedar  Point,  11  Allen,  176. 

163.  The  United  States  may  not,  without 
its  consent,  be  sued  by  a  state.  Kansas  v. 
United  Stotes,  204  U.  S.  331,  27  Sup.  Ct. 
Rep.  388,  51:  510 
Cited  In  Kansas  v.  Colorado,  206  U.  8.  85,  51 

L.  ed.  969,  27  Sup.  Ct.  Rep.  655. 

164.  The  judiciary  act  does  not  authorize 
a  suit  against  the  United  States  in  any  of 
the  Federal  courts.  Parties  dissatisfied  with 
the  course  pursued  toward  them  by  the 
executive  oflicers  charged  with  the  fulfil- 
ment of  contracts  have  no  other  remedy 
than  by  petition  to  Congress,  except  in  the 
limited  class  of  cases  cognizable  in  the 
court  of  claims.  United  States  v.  Tillou 
(United  States  y.  Eckford)  6  Wall.  484, 

18:  920 

Consent  to  be  sued. 

Extent  of  Consent,  see  infra,  169-172. 

Effect  of  Intervening  as  Constituting 
Full  Consent,  see  infra,  172. 

Inconclusiveness  of  Matters  Decided  in 
Suit  against  Officer  or  Agent  Indi- 
vidually, see  infra,  190. 

Conditions  on  Consent,  see  Claims,  217. 

See  also  infra,  179,  180. 

165.  A  bill  in  equity  will  not  lie  to  obtain 
an  injunction  against  the  United  States,  en- 
joining proceedings  on  a  judgment  obtained 
by  it,  as  the  government  is  not  liable  to  be 
sued,  except  by  its  own  consent,  given  by 
law,  t.  e.,  by  act  of  Congress.  Hill  v.  United 
States,  9  How.  386,  13:  185 
Diatinguished  in  Scranton  v.  Wheeler,  6  C.  C. 

A.  590,  16  U.  S.  A  pp.  152,  57  Fed.  808. 

Cited  In  Reeslde  v.  Walker,  11  IIow.  290,  13  L. 
ed.  701 — United  States  v.  Eckford  (United 
States  v.  Tlllou)  6  Wall.  488,  18  L.  ed.  921— 
United  States  v.  Thompson,  98  U.  S.  489, 
25  L.  ed.  195— United  States  v.  Lee,  106  U. 
S.  207,  27  L.  ed.  177,  1  Sup.  Ct.  Rep.  240— 
United  States  v.  Lee,  106  U.  S.  227,  27  L. 
ed.  184,  1  Sup.  Ct.  Rep.  240— Belknap  v. 
Schild,  161  U.  S.  17,  40  L.  ed.  601,  16  Sup. 
Ct.  Rep.  443— United  States  v.  Tillou,  3  Ct. 
CI.  456 — Adams  v.  Bradley,  5  Sawy.  221, 
•Fed.  Cas.  No.  48 — United  States  ▼.  Duncan, 
4  McLean,  629,  Fed.  Cas.  No.  15,003 — 
Bush  y.  United  States,  8  Sawy.  325,  13  Fed. 
627— Kirk  v.  United  States,  131  Fed.  339— 
United  States  v.  Duncan,  12  111.  541— Chance 
v.  Temple,  1  Iowa,  201 — Briggs  v.  A  Light 
Boat,  11  Allen,  176 — American  Dock  &  Im- 
prov. Co.  v.  Public  Schools,  32  N.  J.  Eq.  434 
— ^Zimmerman  v.  Canfleld,  42  Ohio  St.  469. 

166.  The  United  States  have  not  con- 
sented to  be  liable  to  suits  founded  in  tort, 
for  wrongs  done  by  their  officers,  though  in 
the  discharge  ot  their  official  duties.  Bel- 
knap v.  Schild,  161  U.  S.  10,  16  Sup.  Ct. 
Rep.  443.  40:  599 
Cited  in  Holmes  v.  United  States,  78  Fed.  514. 

167.  Suit  against  the  United  States  by 
the  proprietors  of  land  taken  and  sold  to 
make  certain  improvements  in  the  city  of 
Wasliington  was  authorized  by  the  Acts  of 
1822,  chap.  96,  §§  6-9.  Van  Ness  v.  Wash- 
ington, 4  Pet.  232,  7:  842 
Cited  in  United  States  ▼.  Lee,  106  U.  S.  2C9, 
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27  L.  ed.  188,  1  Sup.  Ct.  Rep.  240 — Briggs 
V.  The  Upper  Cedar  Point,  11  Allen,  177. 

168.  The  United  States  cannot  be  sued 
without  its  consent,  and  such  consent  can 
only  be  given  by  act  of  Congress.  No  state 
can  pass  a  law  making  the  United  States 
suable  in  its  courts.  Carr  v.  United  States, 
98  U.  S.  433,  25:  209 
Diatinguiahed  in  King  y.   La  Orange,  61   Cal. 

220. 

Cited  in  United  States  y.  Lee,  106  U.  S.  227, 
27  L.  ed.  184,  1  Sup.  Ct.  Rep.  240— Spring 
Valley  Waterworks  y.  Bartlett,  8  Sawy.  5tt5, 
16  Fed.  622— United  States  y.  Murphy.  32 
Fed.  383 — Lake  Superior  Ship  Canal,  R.  ft 
Iron  Co.  y.  Cunningham,  44  Fed.  833 — John 
Shlllito  Co.  y.  McClung,  2  C.  C.  A.  533,  6 
U.  S.  App.  128,  51  Fed.  875 — Re  Comingore, 
06  Fed.  562 — Tyee  Consol.  Mln.  Co.  y.  Lang- 
stedt,  1  Alaska.  466— Chism  y.  Price,  54  Ark. 
271,  15  S.  W.  1031— Sargent  y.  Gilford.  66 
N.  H.  543,  27  Atl.  306— Stanley  y.  Schwalby, 
85  Tex.  354,  19  S.  W.  264 — Jones  y.  United 
States,  48  Wis.  411,  4  N.  W.  519. 

Scope  of  adjudication  consented  to. 

Power  to  Render  Money  Judgment,  see 
Claims,  196. 

169.  The  United  States  can  be  sued  for 
such  causes  and  in  such  courts  only  as  it 
has  by  act  of  Congress  permitted.  United 
States  V.  Gleeson,  124  U.  S.  255,  8  Sup.  Ct. 
Rep.  502,  31 :  421 
Cited  in  Coates  y.  United   States,  4   C.   C.  A. 

141,  8  U.  S.  App.  296,  53  Fed.  992. 

170.  Where  courts  have  been  empowered 
by  Congress  to  determine  claims  against  the 
government  for  lands  the  title  to  which  was 
involved  in  the  question  of  a  disputed 
national  boundary,  the  United  States,  by 
consenting  to  be  sued,  and  submitting  the 
decision  to  judicial  action,  have  considered 
it  as  a  purely  judicial  question,  which  the 
court  is  bound  to  decide  as  between  man 
and  man  on  the  same  subject-matter,  and  by 
the  rules  which  Congress  itself  has  pre- 
scribed. United  States  v.  De  la  Maza  Arre- 
dondo,  6  Pet.  691,  8:  547 
Distinguiahed     in     Olenn     y.     United     States, 

Hempst.  400,  Fed.  Cas.  No.  5,481. 

Cited  in  People  y.  Brandreth,  34  How.  Pr.  177. 

171.  The  act  of  Congress  of  March  3, 
1887,  to  provide  for  the  bringing  of  suits 
against  the  government  of  the  United  States 
(24  Stat,  at  L.  505,  chap.  369,  U.  S.  Comp. 
Stat.  1901,  p.  752,  does  not  authorize  suits 
for  equitable  relief  by  specific  performance 
to  compel  the  issue  and  delivery  of  a  patent 
for  land.  The  law  still  provides  only  for 
money  decrees  and  money  judgments,  merely 
being  so  extended  as  to  include  claims  fof 
money  arising  out  of  equitable  and  mari- 
time as  well  as  legal  demands.  United 
States  V.  Jones,  131  U.  S.  1,  9  Sup.  Ct.  Rep. 
669,  33T  90 
United  States  v.  Drew,  131  U.  S.  21,  9  Sup. 

Ct.  Rep.  672,  33 :  93 

Criticized  in  Emmons  y.  United  States,  42  Fed. 
27. 

Cited  in  Last  Chance  Mln.  Co.  y.  Tyler  Mln.  Co. 
157  U.  8.  694,  39  L.  ed.  864.  15  Sup.  Ct. 
Rep.  733 — Perego  y.  Etodge.  163  U.  S.  168. 
41  L.  ed.  118,  16  Sup.  Ct.  Rep.  971— United 


States  ▼.  Greathouse,  166  U.  8.  604,  41  L. 
ed.  1131,  17  Sup.  Ct.  Rep.  701 — Dooley  y. 
United  States,  182  U.  8.  227,  45  L.  ed.  1079. 
21  Sup.  Ct.  Rep.  762— United  SUtes  v.  Ly- 
nab.  188  U.  S.  478,  47  L.  ed.  551,  23  Sop. 
Ct.  Rep.  349 — District  of  Columbia  y.  Barnes, 
197  U.  S.  162,  49  L.  ed.  701,  25  Sup.  Ct. 
Rep.  401 — Jackson  v.  United  States,  27  Ct 
CI.  84 — Catholic  Bishop  of  Nesqually  y.  Gib- 
bon, 44  Fed.  322 — McDougall  y.  Hayes,  46 
Fed.  819— Walker  y.  Daly,  80  Wis.  227,  49 
N.    W.    812. 

172.  When  the  United  States  waives  iU 
right  to  exemption  from  suit,  and  asks  a 
prize  court  to  complete  the  adjudication 
of  a  cause  begun  before  it,  the  government 
is  bound  by  the  submission;  and  the  court 
has  jurisdiction  to  proceed  to  the  final  de- 
termination of  all  the  questions  legitimate- 
ly involved.  United  States  v.  The  Nuestn 
Sefiora  de  Regla  (The  Nuestra  Sefiora  de 
Regla)  108  U.  S.  92,  2  Sup.  Ct.  Rep.  287, 

27:662 

Power   of   officers   to   waive   InunmiHy 
from  suit. 

173.  An  officer  of  the  United  States  can- 
not waive  its  privilege  not  to  be  sued,  or 
lawfully  consent  that  a  suit  may  be  prose- 
cuted so  as  to  bind  it.  Carr  ▼.  United 
States,  98  U.  S.  433,  25:  209 
Cited  in  Stanley  v.  Scliwalby,  162  U.  8.  270. 

40  L.  ed.  965,  16  Sup.  Ct.  Rep.  754 — Bow- 
ker  v.  United  States,  105  Fed.  399~Sberiff 
v.  Turner,  119  Fed.  785 — ^Troy  4k  G.  B.  Co. 
y.  Com.  127  Mass.  46. 

174.  The  Comptroller  of  the  Currency 
cannot  submit  the  rights  of  the  government 
to  litigation  in  any  court,  without  some 
express  provision  of  law.  Case  v.  Terrell. 
11  Wall.  199,  2D:  134 
Cited  in  United  States  y.  Lee,  106  U.  S.  227. 

27  L.  ed.  184.  1  Sup.  Ct.  Rep.  240— Belknap 
v.  Schlld.  161  U.  S.  17,  40  L.  ed.  601.  16 
Sup.  Ct.  Uep.  443 — Stanley  y.  Schwalby,  162 
U.  S.  270,  40  L.  ed.  905,  16  Sup.  Ct.  Rep.  7M 
—Workman  y.  New  York.  179  U.  S.  688,  45 
L.  ed.  331,  21  Sup.  Ct.  Rep.  212— Lee  t. 
Kaufman,  3  Hughes,  62,  Fed.  Cas.  No.  8,191 
— Price  y.  Abbott,  17  Fed.  508 — Bowker  t. 
United  States,  105  Fed.  899 — Western  4  A. 
R.  Co.  y.  State  (Ga.)  14  L.R.A.  448— SUte 
ex  rel.  Hart  y.  Burke,  33  I^a.  Ann.  610. 

175.  Instructions  to  a  district  attorney 
of  the  United  States  "to  appear  and  defend 
the  interests  of  the  United  States  inyolved" 
in  an  action  of  trespass  to  try  title  brougfat 
against  officers  of  the  United  States  do  not 
authorize  the  district  attorney  to  make  the 
United  States  a  party  defendant  and  liable 
to  have  judgment  rendered  against  il  Stan- 
ley V.  Schwalby,  162  U.  S.  255,  16  Sup.  Ct 
Rep.  754,  40:  960 
Cited  in  Percy  Summer  Club  y.  Astle,  110  Fed. 

490— Railroad  Tax  Cases,   136  Fed.  237. 

Suits  agralnst  property  of  United  States- 

176.  Claims  against  or  liens  upon  prop- 
erty  of  the  United  States  are  incapable  of 
enforcement,  except  when  such  property  be- 
comes subject  to  the  control  of  the  court* 
The  Siren  v.  United  States  (The  Siren)  7 
Wall.  152,  19: 1» 
Cited  In  The  Dayis  (United  States  y.  Doaidas) 

10  Wall.  19,  19  L.  ed.  877— Chamberlain  y. 
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St.  Paul  ft  8.  C.  R.  Co.  92  U.  8.  306,  23 
L.  ed.  718— Carr  v.  United  States,  98  U.  8. 
438,  25  L.  ed.  211— United  States  v.  I^e,  106 
U.  8.  215,  27  L.  ed.  180,  1  Sup.  Ct.  Rep.  240 
— Cunningham  y.  Macon  ft  B.  R.  Co.  109  U. 
8.  452,  27  L.  ed.  994,  3  Sup.  Ct.  Rep.  292— 
The  Avon,  Brown,  Adm.  186,  Fed.  Cas.  No. 
680 — The  Champion,  Brown,  Adm.  533,  Fed. 
Cas.  No.  2,583— The  Fidelity,  16  Blatchf. 
573,  Fed.  Cas.  No.  4.758— Arlington  Case,  3 
Hughes,   116,   Fed.   Cas.  No.   8,191. 

177.  Public  property  can  be  subjected  to 
claims  against  it  only  when  it  is  in  juridical 
possession  by  the  act  of  the  government,  or 
without  violating  its  possession,  and  it 
seeks  the  aid  of  the  court  to  establish  or  re- 
claim its  rights  therein.  In  such  cases  the 
prior  rights  of  others  in  the  same  property 
should  be  adjudicated  and  allowed.  Carr  v. 
United  States,  98  U.  S.  433,  25:  209 
died  in  United  States  v.  American  Surety  Co. 

110  Fed.  914— Cecil  v.  Clark,  44  W.  Va. 
675,  30  8.  B.  216. 

178.  There  is  no  distinction  between  suits 
against  the  government  directly  and  suits 
against  its  property.  The  Siren  v.  United 
States  (The  Siren)  7  Wall.  162,  19:  129 
Cited  in  Belknap  v.   Schild,   161   U.   S.   17,   40 

L.  ed.  601,  16  Sup.  Ct.  Rep.  443 — State  ex 
rel.  Hart  ▼.  Burke,  33  La.  Ann.  504 — Wash- 
ington County  ▼.  Clapp,  83  Minn.  517,  86  N. 
W.  775. 

179.  A  suit  is  not  maintainable  against 
the  United  States  or  the  property  of  the 
United  States,  without  its  consent.  Stanley 
V.  Schwalby,  147  U.  S.  508,  13  Sup.  Ct.  Rep. 
418.  37:  259 
Cited  in  Belknap  v.   Schild,  161   U.  8.   17,  40 

L.  ed.  601,  16  Sup.  Ct.  Rep.  443 — Stanley 
▼.  Schwalby,  162  U.  S.  267,  40  L.  ed.  965, 
16  Sup.  Ct.  Rep.  754 — Workman  v.  New 
York,  179  U.  S.  588,  45  L.  ed.  331,  21  Sup. 
Ct.  Rep.  212— Scranton  v.  Wheeler,  6  C.  C. 
A.  589,  16  U.  S.  App.  152.  o7  Fed.  808— 
Ilassard  v.  United  States  of  Moxlco,  29  Misc. 
r*V>.  61  N.  Y.  Supp.  939— United  States  v. 
Schwalby,  8  Tex.  Civ.  App.  682,  29  8.  W. 
90. 

180.  The  supreme  authority  of  the  United 
States  cannot  be  subjected  to  legal  proceed- 
ings without  its  consent.  This  exemption 
from  judicial  procedure  extends  to  property 
of  the  United  States  public  use,  not  mere 
ownership,  avails  to  protect  government 
property  from  liability.  The  Siren  v.  Unit- 
ed States  (The  Siren)  7  Wall.  152,  19:  129 
Distinguished    in    BlUgery    v.    Land    Trust,    48 

lA.  Ann.  898.  19  So.  920. 
Cited  in  The  Davis  (United  States  v.  Douglas) 

10  Wall.  18,  19  L.  ed.  876 — Case  v.  Terrell. 

11  Wall.  201,  20  L.  ed.  134 — Carr  v.  United 
States,  98  U.  8.  437,  26  L.  ed.  211— United 
States  y.  Lee,  106  U.  S.  207,  27  L.  ed.  177, 
1  Sup.  Ct.  Rep.  240 — Christian  t.  Atlantic  & 
N.  C.  R.  Co.  133  U.  S.  244,  33  L.  ed.  593, 
10  Sup.  Ct.  Rep.  260 — Stanley  v.  Schwalby, 
147  U.  8.  512,  37  L.  ed.  261,  13  Sup.  Ct.  Rep. 
418 — Adams  ▼.  Bradley,  5  8a wy.  220,  Fed. 
Cas.  No.  48 — United  States  v.  Wlckersham, 
10  Fed.  509— The  F.  C.  Latrobe,  28  Fed.  379 
— Thompson  Nav.  Co.  ▼.  Chicaj^o,  79  Fed. 
986 — Re  White  Star  Towing  Co.  91  Fed.  286 
— SUte  V.  Snyder,  66  Tex.  700,  18  8.  W.  106 
— Unittd  States  v.  Schwalby,  8  Tex.  Civ.  App. 
682,  29  S.  W.  90 — Board  of  Public  Works  ▼. 


Gannt,  76  Va.  462 — Com.  ▼.  Mister,  79  Va. 
9. 

181.  The  government  stands  in  the  same 
relation  to  money  in  registry  as  do  private 
suitors,  except  that  it  is  exempt  from  pay- 
ment of  costs.  The  Siren  v.  United  States 
(The  Siren)  7  Wall.  162,  19:  129 
Cited  in  Re  600  Tons  of  Iron  Ore,  0  Fed.  600. 

182.  A  possession  of  the    United    States 

which  protects  the  goods  from  the  process 

of  the  court  must  be  an  actual  possession. 

United  States  v.  Douglas    (The  Davis)    10 

Wall.   15,  19:875 

Cited  in  The  Fidelity,  9  Ben.  336,  Fed.  Cas.  No. 

4,757 — Goldsmith  v.  The  Revenue  Cutter.  6 
Or.  252. 

Right  to  sue  officer. 

Jurisdiction  of  Federal  Courts  General- 
ly, see  Courts,  V.  c,  3,  d. 

As  to  Specific  Performance,  see  also 
Courts,  419. 

Immunity  from  Suit  as  Obstruction 
against  Infringement  of  Patent,  see 
Injunction,  192,  193. 

Disability  of  States  to  Interfere  "with 
Federal  Officers  in  Line  of  Duty, 
see  States,  75,  76. 

183.  A  suit  to  restrain  the  Secretary  of 
the  Interior  from  carrying  out  the  pro- 
visions of  the  act  of  June  27,  1902  (32  SUt. 
at  L.  400,  chap.  1157),  controlling  the  dis- 
position of  the  pine  lands  ceded  by  the 
Indians  of  the  state  of  Minnesota,  under  the 
act  of  January  14,  1889  (25  Stat,  at  L.  642, 
chap.  24),  to  the  United  States,  to  be  ad- 
ministered for  their  benefit,  and  to  require 
him  to  execute  the  trust,  and  account,  is,  in 
effect,  a  suit  against  the  United  States, 
which  the  courts  have  no  jurisdiction  to 
entertain.  Xaganab  v.  Hitchcock,  202  U.  S. 
473,  26  Sup.  Ct.  Rep.  667,  50:  1113 
Cited   in    Wadsworth   v.   Baysen,   78  C.   C.   A. 

444,  148  Fed.  778. 

184.  The  immunity  of  the  United  States 
from  suit  prevents  a  state  from  maintain- 
ing, in  the  Supreme  Court  of  the  United 
States,  a  suit  against  the  Secretary  of  the 
Interior  and  the  Commissioner  of  the  Gen- 
eral Land  Office,  to  restrain  them  from  al- 
lotting and  patenting  in  severalty  swamp 
lands  within  the  limits  of  an  Indian  reser- 
vation. Oregon  v.  Hitchcock,  202  U.  S.  60, 
26  Sup.  Ct.  Rep.  568,  50:  935 
Cited  in  Naganab  v.  Hitchcock,  202  U.  S.  476, 

50  L.  ed.  1114,  26  Sup.  Ct.  Rep.  667 — Kan- 
sas V.  United  States.  204  U.  S.  341,  51  L.  ed. 
513,  27  Sup.  Ct.  Rep.  388— Wadsworth  v. 
Baysen,  78  C.  C.  A.  444.  148  Fed.  778. 

185.  A  judgment  in  favor  of  the  plaintiffs 
for  an  undivided  part  and  for  joint  posses- 
sion of  the  whole  of  land  which  is  claimed 
by  the  defendants,  not  in  their  own  right, 
but  as  officers  of  the  United  States,  and  to 
which  the  United  States  also  claims  title, 
is  in  reality  against  the  United  States  and 
their  property,  and  therefore  beyond  the 
power  of  a  state  court  to  render  where  the 
United  States  has  not  voluntarily  submit- 
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ted  to  the  jurisdiction.    Stanley  v.  Schwal- 
by,  162  U.  S.  255,  16  Sup.  Ct.  Rep.  754, 

40:  960 

Distinguished   In    Houston   ft   T.   C.    R.   Co.    v. 

State,  24  Tex.  Civ.  App.  119,  56  S.  W.  228. 

Cited  in  Avery  v.  Popper,  179  TI.  S.  313,  43  L. 
ed.  200,  21  Sup.  Ct.  Rep.  04— Scranton  v. 
Wheeler,  113  Mich.  567.  07  Am.  St.  Rep.  484, 
71  N.  W.  1091 — Overholser  v.  National 
Home  for  Disabled  Volunteer  Soldiers,  08 
Ohio  St.  246,  02  L.R.A.  939,  96  Am.  St.  Rep. 
058,  67  N.  E.  487— Salem  Flouring  Mills  Co. 
v.  Lord,  42  Or.  92,  69  Pac.  10:i3. 

186.  The  owner  of  property  seized  by  an 
agent  of  the  government  as  belonging  to  the 
ITnited  States  may  bring  suit  against  such 
agent  to  obtain  an  injunction  to  prevent 
him  from  selling  the  property,  and  for  a 
determination  of  his  right  to  it.  WeHs  v. 
Nickles,  104  U.  S.  444,  26:  825 

187.  Ejectment  lies  against  Federal  of- 
ficers to  recover  land  unlawfully  occupied 
and  improved  for  military  purposes.  Meigs 
V.  JVrClung,  9  Cranch,  11,  3:  639 
Cited  in  United  States  v.  Lee,  106  U.  8.  210,  27 

L.  ed.  178,  1  Sup.  Ct.  Rep.  240 — Cunningham 
y.  Macon  &  B.  R.  Co.  109  U.  S.  452,  27  L.  ed. 
994,  3  Sup.  Ct.  Rep.  293 — Polndexter  v. 
Greenhow,  114  U.  S.  287,  29  L.  ed.  192,  5 
Sup.  Ct.  Rep.  903 — Reagan  v.  Farmers'  Loan 
ft  T.  Co.  154  U.  S.  391,  38  L.  ed.  1022,  4 
Inters.  Com.  Rep.  567,  14  Sup.  Ct.  Rep. 
1047 — ^Arlington  Case,  8  Hughes,  131,  Fed. 
Cas.  No.  8,191 — Lee  v.  Kaufman,  3  Hughes, 
150,  Fed.  Cas.  No.  8,192 — Head  v.  Porter,  48 
Fed.  482 — Polack  y.  Mansfleld,  44  Cal.  40, 
13  Am.  Rep.  151 — King  v.  LaGrange,  61 
Cal.  227— McConnell  y.  Wilcox,  2  III.  865— 
Budd  y.  Houston,  36  La.  Ann.  961 — Meigs 
v.  Roberts,  24  Misc.  670,  54  N.  Y.  Supp.  214. 

188.  An  action  in  tort  against  one  who 
sets  up  as  a  defense  that  he  has  acted  under 
the  orders  of  the  goyemment  is  not  a  suit 
against  the  government,  of  which  the  court 
is  ousted  of  jurisdiction.  Stanley  ▼.  Schwal- 
by,  147  U.  S.  5C8,  13  Sup,  Ct.  Rep.  418, 

37:  259 
Cited  In  Tindal  v.  Wesley,  167  U.  S.  219,  42 
L.  ed.  142,  17  Sup.  Ct.  Rep.  770 — ^Tindal  y. 
Wesley,  13  C.  C.  A.  164,  25  U.  8.  App.  124, 
65  Fed.  736 — Overbolser.  y.  National  Home 
for  Disabled  Volunteer  Soldiers,  68  Ohio  St. 
246,  62  L.R.A.  089,  96  Am.  St.  Rep.  658, 
67  N.  E.  487— Salem  Flouring  Mills  Co.  v. 
Lord,  42  Or.  92,  69  Pac.  1033 — Whatley  v. 
Patten,  10  Tex.  Civ.  App.  83,  31  S.  W.  60. 

189.  When  the  pleadings  or  the  proofs  in 
an  action  against  the  officers  or  agents  of 
the  government  disclose  that  its  possession 
is  assailed,  the  jurisdiction  of  the  court 
ought  to  cease.  Carr  v.  United  States,  98 
U.  S.  433.  25:  209 
Distinguished  in  Lee  y.    Kaufman,   8   Hughe5<. 

149,  Fed.  Cas.  No.  8,192. 

Cited  in  Lee  y.  Kaufman,  3  Hughes,  149,  Fed. 
Cas.   No.   8,191. 

Adjudication   of  public   rights   in   suit 
against  agent. 

See  also  supra,  185. 

190.  While  the  United  States  cannot  be 
sued  except  where  Congress  has  provided, 
the  rights  of  an  individual  to  property 
claimed  by  him  may  be  adjudicated  and  en- 


forced by  the  courts  in  an  action  against 
officers  and  agents  of  the  United  States,  al- 
though they  hold  it  simply  as  such,  in  tlie 
name  and  by  authority  of  the  United  Stat^- 
But  it  seems  that  the  United  States  woul  I 
not  be  concluded  by  a  judgment  against  th«* 
officers  and  agents.  United  States  v.  Lw, 
106  U.  S.  196,  1  Sup.  Ct.  Rop.  240,  27:  171 
Limited  In  Head  v.  I'orter,  48  Fed.  482. 

Cited  in  Cunningham  y.  Macon  &  B.  R.  Co.  !(»'> 
U.  S.  452,  27  L.  ed.  994,  3  Sup.  Ct.  Kep.  i:  -2 
— roindexter  v.  Greenhow,  114  U.  S.  li^^.  X' 
L.  ed.  192,  5  Sup.  Ct.  Rep.  903— Hapood  v. 
Southern,  117  U.  S.  70,  29  L.  ed.  811,  (J  Sup. 
Ct.  Rep.  608— Re  Avers,  123  U.  S.  501,  31  L. 
ed.  2i.'S,  8  Sup.  Ct.  Rep.  164— Hans  y.  Louisi- 
ana, 134  U.  S.  16.  33  L.  ed.  847,  10  Snp.  Ct. 
Rep.  504 — Pen u oyer  v.  McConnaughy,  140  U. 
S.  12.  35  L.  ed.  300,  11  Sup.  Ct.  Kt-p.  009  - 
Stanley  v.  Schwalby.  147  U.  S.  51  s,  37  L. 
ed.  203,  13  Sup.  Ct.  Rep.  418— Re  Tyler,  149 
U.  S.  191.  37  L.  ed.  09K.  13  Sup.  Ct.  Uep. 
78.J — South  Carolina  v.  Wesley,  155  V.  S. 
544.  39  L.  ed.  254.  15  Sup.  Ct.  Rep.  2n0 - 
nclknap  V.  Schlld,  101  U.  S.  19,  40  L.  ed. 
602,  16  Sup.  Ct.  Rep.  443— Stnulcv  v.  Schwal- 
by, 162  U.  S.  270,  40  L.  ed.  965,  16  Sup.  Ct. 
Rep.  754— Tindal  v.   Wesley,   167   U.  S.  212, 

42  L.  ed.  140,  17  Sup.  Ct.  Rep.  170— Fltts  t. 
McGhee,  172  U.  S.  527,  43  L.  ed.  541,  19 
Sup.  Ct.  Rep.  269 — Stovall  y.  United  State*. 
26  Ct.  CI. '  2.39— .Tohnson  v.  United  State's, 
31  Ct.  CI.  270— Ingram  y.  United  States.  32 
Ct.  CI.  163— Clifford  y.  Unitod  States,  M 
Ct.  CI.  235 — Claybrook  y.  Owensboro.  16 
Fed.  304 — Long  y.  The  Tamplco,  16  Fed.  502 
—Baltimore  &  O.  R.  Co.  v.  Allen.  17  Fed. 
176 — Parsons  y.  Ma  rye,  23  Fed.  117 — Jones 
y.  United  States,  35  Fed.  564— Gibson  v.  Pet- 
ers, 35  Fed.  727 — McConnaughy  v.  PonnoTer. 

43  Fed.  199— Ex  parte  Chamberlain,  55  Ft-d. 
708 — Scranton  y.  Wheeler.  6  C.  C.  A.  5.<i^ 
16  U.  S.  App.  152.  57  Fed.  807— The  Willa- 
mette  Valley,  62  Fed.  305— Tlndali  y.  Wesley. 
13  C.  C.  A.  164,  25  U.  S.  App.  124,  65 
Fed.  735 — Saranac  Land  &  Tlmb<»r  Co.  v. 
Roberts,  68  Fed.  521 — Western  V.  Teleg.  Co. 
y.  Henderson,  68  Fed.  593— Gilbert  v.  Mc- 
Nulta,  96  Fed.  84 — Bowker  y.  United  SUtet. 
105  Fed.  399— Sheriff  y.  Turner,  119  Fed. 
7S3 — Union  Trust  Co.  y.  Stearns,  119  Fed. 
793— Standard  Flreprooflng  Co.  y.  Toole,  122 
Fed.  652 — Morencl  Copper  Co.  y.  Freer,  127 
Fed.  205— Coulter  y.  Weir.  62  C.  C.  A.  437. 
127  Fed.  005— Kirk  y.  United  States,  131 
Fed.  339 — De  Camara  y.  Brooke,  135  Fed. 
388 — McConnell  y.  Arkansas  Brick  A  ^tf. 
Co.  70  Ark.  587,  69  S.  W.  659— Re  Miller.  5 
Mackey.  510 — Robertson  y.  State.  109  Ind. 
100.  10  N.  B.  582— Smith  y.  State.  64  Kan. 
734,  68  Pac.  641 — Hauns  y.  Central  Kenturkr 
Lunatic  Asylum,  103  Ky.  575,  45  S.  W.  SOO 
— Budd  y.  Houston.  36  La.  Ann.  961 — Has- 
sard  y.  Mexico,  29  Misc.  512.  61  N.  T.  Supp. 
939 — Sanders  y.  Saxton,  33  Misc.  390,  67  N. 
Y.  Supp.  680 — Salem  Flouring  Mills  Co.  t. 
Lord,  42  Or.  90,  69  Pac.  1033 — Twowry  r. 
Thompson,  25  S.  C.  421,  1  S.  E.  141— Co- 
lumbia Water  Power  Co.  y.  Columbia  Elec- 
tric Street  R.  Light  ft  P.  Co.  43  S.  C.  H>9. 
20  S.  E.  1002— Butler  y.  Ellerbe,  44  S.  C. 
262,  22  S.  E.  425 — Stanlev  v.  Schwalby.  ^ 
Tex.  352.  19  S.  W.  264— United  States  t. 
Schwnlhy,  8  Tex.  Civ.  App.  682,  29  S.  W. 
90 — W^hatley  y.  Patten,  10  Tex.  Civ.  App 
83.  31  S.  W.  60— Haseltlne  y.  Hewitt.  61 
Wis.   138,   20  N.   W.   676. 

191.  Where  money  has  improperly  been 
distributed  to  various  parties,  including  the 
United   States,    the   supreme    court,    when 
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•ordering  the  other  parties  to  refund,  has  no 
authority  to  make  such  order  aj^ainst  the 
United  States.    Re  Morris,  9  Wall.  605, 

19:  799 


F.  Priority  as  a  Creditor, 

a.  Nature    and   Extent    of   Right    Gen' 

erally. 

Priority  between  United  States  and  Assign- 
ment for  Creditors,  see  Assignment  for 
Creditors,  33,  92. 

Effect  of  Discharge  of  Debtor  in  Bank- 
ruptcy, see  Bankruptcy,  413,  414. 

Priority  over  Assignee  of  Bank  Stock,  see 
Banks,  27. 

What  Law  Governs,  see  Conflict  of  Laws, 
146. 

Resolution  as  to,  by  House  of  Representa- 
tives, as  Encroachment  on  Judicial 
Power,  see  Constitutional  Law,  132. 

Interpretation  of  Judgment  against  Ex- 
ecutor as  Contemplated  Priority,  see 
Executors  and  Administrators,  181a. 

Eflfect  of  Garnishing  Debts  Due  to  Corpora- 
tions Sued  by  United  States,  see 
Garnishment,  27. 

Exemption  of  Homestead  from  Execution  in 
Favor  of  United  States^  see  Home- 
stead, 2. 

Amendment  of  Bill  for,  by  United  States, 
see  Pleading,  208. 

Priority  of  Surety  Paying  Money  to  Govern- 
ment, see  Principal  and  Surety,  73. 

Disability  of  States  to  Impair  Priority  by 
Local  Insolvency  Law,  see  States,  140. 

Liberal  Construction  of  Statute  as  to,  see 
Statutes,  261,  530. 

Restricting  General  Words  of  Act  Relating 
to,  by  Title,  see  Statutes,  361. 

Retrospective  Statute  as  to,  see  Statutes, 
559. 

Subrogation  of  Surety  Paying  Debt  to 
Rights  of  United  States,  see  Subroga- 
tion,  18-21. 

192.  Congress  had  the  power  to  enact  the 
provision  of  the  act  of  March  3,  1797,  giv- 
ing the  United  States  the  right  to  priority 
of  payment  in  case  any  debtor  of  the  United 
States  became  insolvent  or  bankrupt.  Unit- 
ed States  V.  Fisher,  2  Cranch,  358,  2:  304 
Cited  in  Re  Smith,  8  Nat.  Bankr.  Reg.  406,  Fed. 

Cas.  No.  12,986 — United  States  v.  Thompson. 
33  Md.  577 — Ridgely  v.  Inglehart,  3  Bland, 
Ch.  542 — Com.  use  of  United  States  v.  Lewis, 
6  Blnn.  272— Wllcocks  v.  Wain,  10  Serg.  & 
R.  381— Crocker  v.  Wolford,  5  Phiia,  342. 

Editorial  note. 

Priority  of,  in  cases  of  insolvency. 

3:  614;   9:  94 

•Grounds  in  general. 

See  also  infra,  202-207. 

193.  Debts  due  the  United  States  from 
the  estate  of  an  insolvent  debtor  or  bank- 
rupt are,  under  the  act  of  March  3,  1797,  §  5, 


in  all  cases  entitled  to  priority  of  payment. 

United  States  v.  Fisher,  2  Cranch,  358, 

2:  304 

Cited  in  Lewis  v.  United  Stntos,  02  U.  S.  621. 
23  L.  ed.  514— Jullllard  v.  Greenman,  110  U. 
8.  440,  28  L.  ed.  212.  4  Sup.  Ct.  Rop.  122— 
Merrill  v.  National  Bank.  173  U.  S.  177,  43 
L.  ed.  657,  10  Sup.  Ct.  Rep.  360 — Latham 
V.  United  States,  1  Ct.  CI.  160 — Postmaster 
General  v.  Robblns,  1  Ware,  169,  Fed.  Cas. 
No.  11,314 — Thelusson  v.  Smith,  Pet.  C.  C 
196,  Fed.  Cas.  No.  13.878— United  States  v. 
Canal  Bank,  3  Story,  81,  Fed.  Cas.  No.  14,715 
— United  States  v.  Coolc  County  Nat.  Banlt,  J) 
BIss.  58,  Fed.  Cas.  No.  14.853 — United  States 
V.  Delaware  Ins.  Co.  4  Wash.  C.  C.  420,  Fed. 
Cas.  No.  14.942 — United  States  v.  Eppleston. 
4  Sawy.  204,  Fed.  Cas.  No.  15,027— United 
•  States  V.  Hoar,  2  Mason,  316,  Fed.  Cas.  No. 
15.373 — United  States  v.  Grlswold,  7  Sawy. 
303,  8  Fed.  501 — Bush  v.  United  States,  8 
Sawy.  330,  14  Fed.  323 — Wilson  v.  Spaulding, 
19  Fed.  305 — United  States  v.  288  Packages  of 
Merry  World  Tobacco,  103  Fed.  454 — Com. 
V.  Young,  Brightly  (Pa.)  313— State  v.  Har- 
ris, 2  Bail.  L.  600. 

194.  The  United  States  is  not  entitled  to 
priority  of  payment  in  cases  of  insolvency, 
under  the  act  of  March  3,  1797,  chap.  74, 
unless  the  insolvency  be  a  legal  and  known 
one,  manifested  by  some  notorious  act  of 
the  debtor,  pursuant  to  law.  Prince  v. 
Bartlctt,  8  Cranch,  431,  3:  614 
Distinyuiahed  in  McArthur  v.  Chase,  13  Gratt. 

691. 

Cited  in  Beaston  v.  Farmers'  Bank,  12  Pet.  134, 
9  L.  ed.  1029 — Thelluson  v.  Smith,  Pet.  C.  C. 
198,  Fed.  Cas.  No.  13,878 — United  States  v. 
Canal  Bank,  3  Story,  81,  Fed.  Cas.  No.  14.- 
715 — United  States  v.  Couch,  Fed.  Cas.  No. 
14,874— United  States  v.  Wilkinson,  5  Dill. 
278,  Fed.  Cas.  No.  16,695 — Watkins  v.  Otis, 
2  Pick.  102— Otis  v.  Warren,  16  Mass.  57— 
Marshall  v.  Barclay,  1  Paige,  161 — United 
States  V.  Crookshank,  1  Edw.  Ch.  237 — 
State  V.  Harris,  2  Bail.  L.  600. 

195.  The  United  States  is  entitled  to 
preference  in  the  payment  of  claims  out  of 
the  estate  of  an  insolvent.  United  Stated 
V.  Hooe,  3  Cranch,  73,  2:  370 
Cited  in  Postmaster  General  v.  Bobbins,  1  Ware, 

169,  Fed.  Cas.  No.  11,314 — Thelluson  v. 
Smith,  1  Pet  C.  C.  196,  Fed.  Cas.  No.  13,878 
— ^United  States  ▼.  Canal  Bank,  8  Story,  81, 
Fed.  Cas.  No.  14,716 — United  States  v.  Wil- 
kinson, 5  Dill.  278,  Fed.  Cas.  No.  16,695 — 
United  States  v.  Wood,  Fed.  Cas.  No.  16,755 
— Bush  V.  United  States,  8  Sawy.  330,  14 
Fed.  323 — Holt  v.  Bancroft,  30  Ala.  201 — 
Kimball  v.  Jenkins,  11  Fla.  125,  89  Am.  Dec. 
237 — West  V.  His  Creditors,  1  La.  Ann.  367— 
State  V.  Harris,  2  Ball.  L.  000 — McArthur  v. 
Chase,  13  Gratt.  691. 

196.  As  the  act  of  March  3,  1797,  giving 
priority  to  debts  due  to  the  United  States, 
has  reference  to  the  public  good,  it  ought  to 
be  liberally  construed.  Beaston  v.  Farmers' 
Bank,  12  Pet.  102,  9:  1017 
Cited   in   United   States  v.   Cook   County   Nat. 

Bank,  0  Blss.  58,  Fed.  Cas.  No.  14,853^ 
United  States  v.  Duncan,  4  McLean,  621,  Frd. 
Cas.  No.  15,003— ITnlted  States  v.  The  Laurel, 
Newberry.  Adm.  271,  Fed.  Cns.  No.  15.569— 
United  States  v.  Lewis,  13  Nat.  Bankr.  Ref^, 
39,  Fed.  Cas.  No.  15.595 — Zurcher  v.  Magee, 
2  Ala.  255 — United  States  v.  Duncan,  12  111. 
540— Storm  v.  Waddell,  2  Sandf.  Ch.  528. 
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Conveyance  of  all  property.  | 

Burden  of  Proof,  see  Evidence,  685.        ' 

197.  The  United  States  is  not  entitled  to  j 
a  priority  over  other*  creditors,  under  the 
act  of  1799,  upon  the  ground  that  the  debtor 
has  made  an  assignment  for  the  benefit  of 
creditors,  unless  it  is  proved  the  debtor  has 
made  an  assignment  of  all  his  property. 
United  States  v.  Howland,  4  Wheat.  108, 

4:526 
Cited  in  United  States  t.  Canal  Bank,  3  Story, 
81,  Fed.  Caa.  No.  14,715— United  States  v. 
Couch,  Fed.  Cas.  No.  14,874 — United  States  v. 
Cushman,  2  Sumn,  434,  Fed.  Cas.  No.  14,908 
— United  States  v.  Langton,  5  Mason,  284, 
.  Fed.  Cas.  No.  15,560 — United  States  v.  Mc- 
Lellan,  3  Sumn.  352,  Fed.  Cas.  No.  15,698 — 
United  States  t.  Wood,  Fed.  Cas.  No.  16,755. 

198.  A  conveyance  of  all  the  debtor's 
property  is  necessary  to  bring  into  operation 
the  act  of  1797,  §  5,  giving  priority  to  the 
United  States.  United  States  v.  Howland,  4 
Wheat.  108,  4:  526 
Cited  In  Bank  of  Opelylka  t.  Klser,  119  Ala. 

108i  24  So.  11 — Campbell  v.  Colorado  Coal  ft 
I.  Co.  9  Colo.  66,  10  Pac.  285— Wilcocks  v. 
Wain,  10  Serg.  ft  R.  381. 

199.  No  evidence  can  be  received  of  the 
insolvency  of  the  debtor  until  he  has  been 
devested  of  his  property  in  one  of  the 
modes  stated  by  the  act  of  1797,  §  5. 
Beaston  v.  Farmers'  Bank,  12  Pet.  102, 

9:  1017 
Di$tinguished  In  Hagedon  v.   Bank  of  Wiscon- 
sin, 1  Plnney   (Wis.)   64,  39  Am.   Dec.   276. 

200.  The  priority  to  which  the  United 
States  is  entitled  under  the  act  of  1799  is 
given  only  on  proof  of  the  statutory  pre- 
requisite of  a  conveyance  by  the  debtor  of 
all  of  his  property.  United  States  v.  How- 
land, 4  Wheat.  108,  4:  526 
Cited  in  State  v.  Harris,  2  Bail.  L.  600. 

201.  A  conveyance  of  "all  and  singular 
the  estate  and  effects,  which  is  contained  in 
the  schedule  hereunto  annexed,"  is  not  a 
conveyance  of  all  the  debtor's  property, 
within  the  meaning  of  the  act  of  1797,  giv- 
ing priority  to  the  United  States.  United 
States  V.  Howland,  4  Wheat.  108,  4:  526 
Distinyuished  in  Piatt  v.  Lott,  17  N.  T.  481. 

Cited  In  Graves  v.  Roy,  13  La.  458,   83   Am. 
Dec.  568. 

What  constitntes  "Insolvency." 

202.  An  insolvency  entitling  the  United 
Sta*tes  to  priority  of  payment  under  the 
5th  section  of  the  Act  of  March  3,  1797 
(Chapter  74)  and  by  the  65th  section  of 
the  Collection  law  is  a  legal  and  known  in- 
solvency manifested  by  some  notorious  act 
of  the  debtor  pursuant  to  law — not  a  vague 
allegation  which  is  adjusting  conflicting 
claims  of  the  United  States  and  individuals, 
it  would  be  difficult  to  ascertain.  Prince  v. 
Bartlett,  8  Cranch,  431,  3:  614 
Cited  In  Conard  v.  Atlantic  Ins.  Co.  1  Pet.  439, 

7  L.  ed.  212— Ex  parte  Hull,  1  N.  Y.  Legal 
Obs.  5.  Fed.  Cas.  No.  6.856 — United  States  v. 
McLellan,  3  Sumn.  .'i52,  Ked.  Cas.  No.  15,608 
— Cabot  V.  Hasklns,  3  Pick.  93 — Bartiet  v. 
Prince,  9  Mass.  436 — Com.  v.  Phoenix  Bank, 


11  Met.  150 — Wilcocks  v.  Wain,  10  Seri;.  A  R. 
381. 

203.  Mere  inability  of  the  debtor  to  pay 
all  his  debts  is  not  an  insolvency  within  the 
statute  giving  priority  to  the  United  States. 
Conard  v.  Atlantic  Ins.  Co.  1  Pet.  386, 

7:  189 
Cited  in  United  States  v.  Couch,  Fed.  Cam.  Nol 
14.874 — United  States  v.  McLellan,  3  Sumn. 
352,  Fed.  Cas.  No.  15,608 — ^United  States  ▼. 
Wood,  Fed.  Cas.  No.  16,755 — Campbell  ▼. 
Colorado  Coal  ft  I.  Co.  9  Colo.  66,  10  Pa.  248 
— Morewood  v.  Holllster,  6  N.  Y.  322. 

204.  The  priority  of  the  United  SUtes 
can  never  attach  while  the  debtor  continues 
the  owner  and  in  possession  of  the  prop- 
erty, although  he  may  be  unable  to  pay 
all  his  debts.  Beaston  v.  Farmers*  Bank,  12 
Pet.  102,  9:  1017 
Cited  In  United  States  ▼.  McLellan,  3  Sumn. 

352,  Fed.  Cas.  No.  15,608 — Thompson  ▼.  ATe- 
ry,  11  Utah,  240,  39  Pac.  829. 

205.  An  assignment  by  a  debtor  which, 
under  1  Stat,  at  L.  169  chap.  35.  §  45. 
amounts  to  an  act  of  insolvency,  must  be 
such  a  general  devestment  of  property,  a» 
would,  in  fact,  be  equivalent  to  insolvency 
in  its  technical  sense.  United  States  t. 
Hooe,  3  Cranch,  73,  2:  370 
Cited  in  Ex  parte  Hull,  1  N.  Y.  Legal  Ob*,  o. 

Fed.  Cas.  No.  6,856 — United  SUtes  v.  Couch. 
Fed.  Cas.  No.  14,874 — United  States  ▼.  Bank 
of  United  States,  8  Rob.  (La.)  416— Marshall 
V.  Barclay,  1  Paige,  161 — Willing  ▼.  Bleeker. 
2  Serg.  ft  R.  226. 

206.  The  United  SUtes  is  entitled  to 
priority  in  the  payment  of  debts  due  to  it 
over  debts  to  other  creditors,  where  th^ 
debtor,  not  having  sufficient  property  to  pay 
his  debts,  makes  an  assignment  of  his  prop- 
erty for  their  payment.  Allen  v.  United 
SUtes,  17  Wall.  207,  21:553 

207.  A  bona  fide  conveyance  of  a  part  of 
his  property  by  a  debtor  of  the  United 
States,  to  secure  a  fair  creditor^  is  not  an 
act  which  evidences  insolvency,  within  the 
meaning  of  the  sUtute  giving  preference  to 
the  United  States.  United  SUtes  v.  Hooe. 
3  Cranch,  73,  2:  379 
Dietinguiithed   In    Trultt    Bros.    v.    Caldwell.  3 

Minn.  375.  74  Am.  Dec.  764,  Gil.  257— Down- 
ing v.  Klntslng,  2  Serg.  ft  R.  337. 

Cited  In  Conard  v.  Atlantic  Ins.  Co.  1  Pet.  439. 
7  L.  ed.  212 — Beaston  v.  Farmers'  Bank.  12 
Pet.  134,  9  L.  ed.  1029— Huntley  t.  Kiofnnao 
ft  Co.   152  U.  S.  533,  38  L.  ed.  543.  14  Sup. 
Ct.  Rep.  688— Thelluson  v.  Smith.  1  Pet  0 
C.  196,  Fed.  Cas.  No.  13,878 — United  Stat« 
v.  McLellan.  3  Samn.  352,  Fed.  Cas.  No   1^. 
698 — United  States  v.  The  Marshal,  2  Brock. 
491.  Fed.  Cas.  No.  15,727— Campbell  r.  <VIo- 
rado  Coal  ft  I.  Co.  9  Colo.  66.  10  I»ac.  24*- 
.  Bank  of  Commerce  v.  Payne.  86  Ky.  464.  8  S. 
W.    856— Wilcocks  v.    Wain,    10    Serg.  ft  B- 
381— Mussey  v.  Noyes,  26  Vt.  473— Winner  ▼• 
Iloyt,  66  Wis.  247,  57  Am.  Rep.  257.  28  N 
W.  G80. 

Effect    of    proving    claim    asminaC    in- 

solvent  estate 

208.  The  United  SUtes  is  entitled  to  a 
priority,  although  it  had  proved  its  debt  uo- 
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der  the  commission,  and  voted  for  an  as- 
signee.    Harrison  v.  Sterry,  5  Cranch,  289, 

3:  104 
Cited  in  Merrill  t.  National  Bank,  173  U.  S. 

177,  43  L.  ed.  657,  19  Sup.  Ct.  Rep.  360 — 

United  States  t.  Lewis,  13  Nat.  Bankr.  Reg. 

41,   Fed.   Cas.   No.    15,505— United   States  ▼. 

Lewis,  32  Phlla.  Leg.  Int  372,  2  W.  N.  C.  36. 

Distinction    between    priority    of    Hens 
and  of  debts. 

209.  The  difference  between  the  statutory 
priority  to  .which  the  United  States  is  en- 
titled in  the  payment  of  debts,  and  the  lien 
of  an  attachment  issued  by  it  upon  judg- 
ments against  the  debtor,  impliedly  recog- 
nized.    Harris  v.  D'Wolf,  4  Pet.  147, 

7:811 
Cited  In  Ex  parte  Waddell,  1  N.  T.  Legal  Obs. 
56,  Fed.  Cas.  No.  17,027. 

210.  The  priority  of  payment  to  which 
the  United  States  is  entitled  does  not  par- 
take of  the  character  of  a  lien.  United 
States  V.  Hooe,  3  Cranch,  730,  2:  370 
Beaston  v.  Farmers'  Bank,  12  Pet.  102, 

9:  1017 
Cited  In  Re  Hambright,  2  Nat.  Bankr.  Reg.  504, 
Fed.  Cas.  No.  5,973 — United  States  ▼.  Wilkin- 
son, 5  Dill.  278,  Fed.  Cas.  No.  16,695— Ex 
parte  Waddell,  1  N.  Y.  Legal  Obs.  56,  Fed. 
Cns.  No.  17.027— Watklns  v.  Otis,  2  Pick.  102 
— Anderson  y.  State,  23  Miss.  476. 

When  priority  is  fixed. 

211.  Under  the  United  States  duty  collec- 
tion act  of  1799,  which  provides  that,  in 
case  of  a  general  insolvency  and  assignment, 
the  debts  of  the  United  States  shall  be  first 
satisfied  out  of  funds  in  the  hands  of  the 
assignees,  priority  of  the  United  States  at- 
taches by  virtue  of  the  assignment  and  no- 
tice to  the  assignees  of  its  debt.  Field  v. 
United  States,  9  Pet.  182,  9:  94 

212.  A  lien  upon  an  insolvent  debtor's 
property  in  favor  of  the  United  States  at- 
taches only  from  the  date  of  suit,  under  act 
of  July  11,  1798,  chap.  88,  §  15.  United 
States  V.  Hooe,  3  Cranch,  73,  2:  370 
Cited  In  Perry  Mfg.  Co.  v.  Brown,  2  Woodb.  & 

M.  454,  Fed.  Cas.  No.  11.015— United  States 
v.  LangtoD,  5  Mason,  284,  Fed.  Cas.  No.  15,- 
560— Finney  v.  The  Fayette,  10  Mo.  619. 

I>nty  of  assignees  and  the  like. 

See  also  infra,  221. 

213.  Whenever  the  debtor  is  devested  of 
his  property  in  some  of  the  modes  provided 
by  the  Act  of  1797,  §  5,  the  person  who  be- 
comes invested  with  the  title  is  thereby 
made  a  trustee  for  the  United  States,  and 
is  bound  to  pay  the  debt  first  out  of  the 
proceeds  of.  the  debtor's  property.  Beaston 
v.  Farmers'  Bank,  12  Pet.  102,  "  9:  1017 
Cited  in  Skipper  v.  Foster,  29  Ala.  331.  65  Am. 

Dec.  405 — Com.  v.  Phopnix  Bank,  11  Met.  152 
— Burley  v.  Hartson,  40  Hun,  124 — United 
States  V.  Lewis,  2  W.  N.  C.  35. 

214.  Syndics,  under  the  Louisiana  in- 
solvency law,  should  make  known  claims  of 
tbe  United  States  in  their  tableau  of  distri- 
bution as  being  entitled  to  priority  of  pay- 
ment, although  the  United  States  is  not  a 
jMUrty  to  the  proceedings,  where  such  prior- 


I  ity  has  attached  ny  virtue  of  a  x^«!deral  stat- 
ute.   Field  v.  United  States,  9  Pet.  182, 

9:94- 

Cited  in  United  States  v.  Duncan,  4  McLean, 

622,  Fed.  Cas.  No.   15,003 — United  States  v. 

Barnes,  31  Fed.  707 — United  SUtes  v.  Dewey, 

39  Fed.  251. 

215.  The  nature  of  the  priority  in  favor 
of  the  United  States  is  a  mere  right  of 
prior  payment  out  of  the  general  funds  of 
the  debtor  in  the  hands  of  the  assignees; 
and  they  are  personally  liable  if  they  fail 
to  pay  the  debt.  Conard  v.  Atlantic  Ins. 
Co.  1  Pet.  386,  7:  189 
Cited  in  United  States  v.  Hack,  8  Pet.  275,  8 

L.  ed.  943 — Brent  y.  Bank  of  Washington,  10 
Pet.  611.  9  L.  ed.  553 — Beaston  v.  Farmers* 
Bank,  12  Pet.  134,  9  L.  ed.  1029 — Postmaster 
General  v.  Bobbins,  1  Ware,  169,  Fed.  Cas. 
No.  11,814 — United  States  v.  Canal  Bank,  3 
Story  81,  Fed.  Cas.  No.  14,715— United 
States  v.  Duncan,  4  McLean,  622,  Fed.  Cas. 
No.  15,003 — United  States  ▼.  Langton,  5  Ma- 
son, 284,  Fed.  Cas.  No.  15,560 — United  States 
V.  Lewis,  13  Nlit.  Bankr.  Reg.  38,  Fed.  Cas. 
No.  15,595 — United  States  v.  McLean.  3 
Sumn.  355,  Fed.  Cas.  No.  15,698 — United 
States  V.  Wilkinson,  5  Dill,  277,  Fed.  Cas.  No. 
16,695— Ex  parte  Waddell,  1  N.  Y.  Legal  Obs. 
56.  Fed,  Cas.  No.  17,027 — United  States  v. 
Griswold,  7  Sawy.  303,  8  Fed.  501— Cottrell 
V.  Plerson,  2  McCrary,  393.  12  Fed.  807 — 
Bush  V.  United  States,  8  Sawy.  330,  14  Fed. 
323 — Bnimback  v.  Paul,  22  Ind.  307— Ander- 
son V.  State,  23  Miss.  476 — Storm  y.  Waddell, 
2  Sandf.  Ch.  527 — United  States  v.  Crook- 
shank,   1  Edw.  Ch.  237 — Burley  v.  Hartson, 

40  Hun,  124— Forsyth  v.  Clark,  3  Wend.  655. 

216.  The  nature  of  the  priority  in  favor 
of  United  States  is  a  mere  right  of  a  prior 
claimant  out  of  the  general  funds  of  the 
debtor  in  the  hands  of  the  assignees;  and 
they  are  personally  liable  if  they  fail  to  pay 
the  debt.    Conard  v.  Nicoll,  4  Pet.  291, 

7:862 
Cited  in  Brent  v.  Bank  of  Washington,  10  Pet. 
612,  9  L.  ed.  553 — Beaston  v.  Farmers'  Bank, 
12  Pet.  134,  9  L.  ed.  1029— United  States  v. 
McLellan,  3  Sumn.  352,  Fed.  Cas.  No.  15,- 
698. 


h.  In  What  Property;  Prior  Liens  and 
Encumhrances. 


Preference  of  Seamen's  Wages  over  Govern- 
ment's Claim  of  Forfeiture,  see  Seamen, 
16,  18. 

In  proceeds  as  distinguished  from 
property. 

217-219.  In  a  case  of  insolvency,  death,  or 
assignment,  the  property  of  the  debtor 
passes  to  the  assignee,  executor,  or  admin- 
istrator; and  the  priority  of  the  United 
States  operates,  not  to  prevent  the  transmis- 
sion of  the  property,  but  to  give  it  a  prefer- 
ence in  payment  out  of  the  proceeds.  Brent 
V.   Bank  of  Washington,   10  Pet.   596, 

9:  547 
United  States  v.  Fisher,  2  Cranch,  358, 

2:  304 
Allen  V.  United  States,  17  Wall.  207, 

21 :  553 
Distinguished  in  United  States  v.  The  Laurel, 
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Xewben-y,  Adm.  271,  Fed.  Cas.  No.  15,560 — 
United  States  v.  Hahn,  37  Mo.  App.  583. 

Citt'd  In  Boai^on  v.  Farmers'  Bank,  12  Pet. 
i:i4,  9  L.  ed.  1029 — Harrison  v.  Stcrry,  Bee, 
246,  Fed.  Cas.  No.  6,144— United  States  v. 
The  Laurel,  Newberry,  Adm.  271,  Fed.  Cas. 
No.  15,509— United  States  v.  Lewis,  13  Nat. 
Bankr.  Ileg.  :\8,  Fed.  Cas.  No.  16,505 — Unit- 
ed States  V.  Wilkinson,  5  Dill.  277,  Fed.  Cas. 
No.  16,005 — United  States  v.  Duncan,  12  111. 
olio — Anderson  v.  State,  23  Miss.  475 — Plck- 
I'tt  V,  IJuckner.  45  Miss.  244 — Storm  v. 
Waddell,  2  Sandf.  Ch.  627— Alkin  v.  Dun- 
lap,  16  Johns.  85. 

220.  If  the  right  of  the  United  States  to 
a  priority  of  payment  covers  any  part  of  the 
])roperty  of  an  insolvent,  it  must  extend  to 
the  wliole  until  the  debt  is  paid.  Hunter  v. 
United  States,  5  Pet.  173,  8:  86 

221.  The  United  States  is  entitled  to  pri- 
ority of  payment  out  of  funds  in  the  hands 
of  syndics  under  the  provisions  of  the  in- 
solvency law  of  Louisiana,  under  the  United 
States  duty  collection  act  of  1799,  §  65, 
wliich  provides  that  debts  of  the  United 
States  shall  be  first  satisfied  out  of  funds  in 
the  hands  of  assignees  in  cases  of  general 
insolvency  and  assignment.  Field  v.  Unit- 
ed States,  9  Pet.  182,  9:  94 

Property   conveyed  before  asslgrninent. 

See  also  Assignment,  24. 

222.  If,  before  the  right  of  preference  has 
accrued  to  the  United  States,  the  debtor  has 
made  a  bona  fide  conveyance  of  his  estate  to 
a  third  person,  or  has  mortgaged  it  to  se- 
cure a  debt,  or  if  his  property  has  been 
seized  under  an  execution,  the  property  is 
devested  out  of  the  debtor,  and  cannot  be 
made  liable  to  the  United  States.  Thelusson 
v.  Smith,  2  Wheat.  396,  4:  271 
Cited  in   Savings  &  Loan    Soc.   y.   Multnomnh 

County,  169  U.  S.  428,  42  L.  ed.  805,  18 
Sup.  Ct.  Rep.  392 — Atlantic  Ins.  Co.  v.  Co- 
nard,  4  Wash.  C.  C.  673,  Fed.  Cas.  No.  627 
— Perry  Mfg.  Co.  v.  Brown,  2  Woodb.  &  M. 
454,  Fed.  Cas.  No.  11,015— United  States  v. 
The  Areola,  Fed.  Cas.  No.  14,464a — United 
States  T.  Delaware  Ins.  Co.  4  Wash.  C.  C. 
421,  Fed.  Cas.  No.  14.942— United  States  v. 
McLellan,  3  Sumn.  355,  Fed.  Cas.  No.  15,698 
— United  States  y.  Hawkins,  4  Mart  (N.  S.) 
327— Otis  v.  Warren,  16  Mass.  67— Cole 
Cdunty  y.  Angney,  12  Mo.  135— United 
States  y.  Hahn,  37  Mo.  App.  683 — Wilcocks 
y.  Wain,  10  Serg.  &  R.  381. 

223.  To  obtain  preference  over  a  mortgage 
given  by  the  debtor,  the  United  States  must 
show  that,  when  he  gave  it,  he  had  not  suf- 
ficient property  to  pay  all  his  debts.  Unit- 
ed States  v.  Hooe,  3  Cranch,  73,  2:  370 

Moneys     not    primarily    belonging    to 
debtor's  estate. 

Propriety  of  Creditors'  Bill  in  Federal 
Courts  Although  Legal  Remedy 
Exists  in  State  Courts,  see  Courts, 
1030. 

224.  Where  a  judgment  in  favor  of  the 
United  States  preceded  the  assignment  of  a 
debtor,  the  United  States  has  a  right  of  pri- 
ority in  all  the  proceeds  resulting  from 
property  which  came  to  the  assignee,  includ- 


ing moneys  paid  in  to  reimburse  the  in- 
solvent for  money  oaid  as  a  surety.  Hunt- 
er v.  United  States,  6  Pet.  173,  8:86 

225.  The  preference  of  the  United  States 
as  a  creditor  of  a  partnership  applies  to  the 
separate  individual  estates  of  the  bankrupt 
partners.  Lewis  v.  United  States,  92  U.  S. 
618,  23:  513 
Cited  in  Bayne  y.  United  States.  93  U.  S.  643. 

23    L.   ed.   998 — Boughton   v.    United   States, 

13  Ct.  CI.  291— Re  Boustleld  &  P.  Mfg.  Co, 
17  Nat.  Bankr.  Reg.  150,  Fed.  q^s.  No.  1,704 
— Be  Strassburger,  4  Woods,  558,  Fed.  Cas. 
No.  13,526— Re  Vetterleln,  20  Fed.  110. 

Prior  liens  on  property. 

What  Time  Priority  of  Government  At- 
taches, see  supra,  211,  212. 
See  also  supra,  222,  223 ;  Mortgage,  154. 

226.  The  priority  of  the  United  States 
does  not  affect  any  lien,  general  or  specific, 
existing  when  the  event  took  place  which 
gave  the  United  States  a  claim  of  priority. 
Brent  v.  Bank  of  Washington,  10  Pet.  596, 

9:547 

Conard  v.  Atlantic  Ins.  Co.  of  New  York,  1 

Pet.  386,  7:  189 

Cited  in  Bx  parte  Dudley,  1  Clark  (Pa.)  Ill, 
Fed.  Cas.  No.  4,114 — Whitehouse  v.  Ameri- 
can Surety  Co.  117  Iowa,  333,  90  N.  W. 
727 — Ex  parte  Dudley,  1  Clark  (Pa.)  Ill 
— Swing's  Estate,  2  W.  N.  C.  35. 

227.  Money  attached  in  the  hands  of  a 
party  by  legal  process,  before  the  issuing  of 
an  attachment  in  behalf  of  the  United 
States,  was  bound  for  the  debt  for  which  it 
was  first  legally  attached;  and  the  right  of 
a  private  creditor  thus  acquired  could  not 
be  defeated  by  a  process  subsequently  is- 
sued on  the  part  of  the  United  States. 
Beaston  v.  Farmers*  Bank,  12  Pet.  102, 

9:  1017 
Cited  in  Wallace  v.  M'CoDnell,  13  Pet  151, 
10  L.  ed.  102— Lewis  v.  United  States,  92 
U.  S.  621,  23  L.  ed.  514 — Bayard  v.  Baytrd. 
3  Clark  (Pa.)  264,  Fed.  Cas.  No.  1.129— 
Ex  parte  Dudley,  1  Clark  (Pa.)  Ill,  Fed 
Cas.  No.  4,114 — Pratt  v.  Burr,  5  Blit.  M, 
Fed.  Cas.  No.  11,373— United  States  v.  Wil- 
kinson, 5  Dill.  278,  Fed.  Cas.  No.  16,695— 
Ex  parte  Waddell,  1  N.  Y.  Legal  Obs.  56. 
Fed.  Cas.  No.  17,027 — ^Wall  v.  The  Royil 
Saxon,  2  Am.  L.  Reg.  331,  Fed.  Cas.  No. 
17,093 — Bush  v.  United  States,  8  Sawy.  330. 

14  Fed.  323 — ^United  States  r.  Dewey,  3H 
Fed.  251 — Cohen  v.  Solomon,  66  Fed-  414— 
Trowbridge  v.  Means,  5  Ark.  139.  39  Am. 
Dec.  368 — ITamill  ▼.  Peck,  11  Colo.  App. 
4,  52  Pac.  216 — Re  Schuyler's  Steam  Tow- 
Boat  Co.  64  Hun,  388,  19  N.  T.  Supp.  565 
— Ex  parte  Dudley,  1  Clark  (Pa.)  Ill- 
Bayard  V.  Bayard,  8  Clark  (Pa.)  264— Wall 
v.  The  Royal  Saxon,  5  Clark  (Pa.)  296. 

228.  The  priority  to  which  the  Federal 
government  is  entitled  in  the  payment  of 
claims  out  of  the  estate  of  an  insolvent  su- 
persedes the  attachment  lien  of  an  ordinary 
creditor.    Prince  v.  Bartlett,  8  Cranch.  431. 

3:614 

Cited  in  Storm  v.  Waddell,  2  Sandf.  Ch.  52S 

229.  Wliere  notes  have  been  taken  for  a 
large  amount  of  the  proceeds  from  the  sale 
of  an  insolvent's  estate,  the  United  States 
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cannot  claim  a  preferential  pa3rment  until 
no  much  lias  been  paid  thereon  as  will  more 
than  liquidate  mortgage  and  other  privi- 
leged claims.  Field  v.  United  States,  9  Pet. 
182,  9:  94 

230.  A  specific  and  perfected  lien  cannot 

!)<»    displaced  by   the   mere   priority   of   the 

United  States.    Conard  v.  Atlantic  Ins.  Co. 

1  Pet.  386,  7:  189 

Cifrd  In  Co:inrd  v.  Nlcoll,  4  Pet.  310,  7  L.  ed. 

8GS — Savings    &    Loan    Soc.    v.    Multnomah 

County,    109    U.    S.   428,    42   L.    ed.    805.    18 

Sup.  Ct.  Rep.  392 — Ex  parte  Dudley,  1  Clark 

(Pa.)    Ill,    Fed.    Cas.    No.    4,114 — Ex    parte 

Ilambright.    2    Nat.    Ilankr.    Reg.    504,    Fed. 

Cas.  No.  5,073 — Kimball  v.  Jenkins,  11  Fla. 

125,   89   Am.    Dec.   237 — Brunswick  &   A.   R. 

Co.   7.  Hughes,  52  Ga.  560 — Young  v.  Tem- 

pleton,    4    La.   Ann.   257,    50    Am.    Dec.    563 

— Rldgely   v.    Iglehart,    3   Bland.    Ch.    542— 

T't   'rd    States    v.    Crookshank,    1    Edw.   Ch. 

United  States  v.  Lewis,  2  W.  N.  C.  35. 


"I  • 


<c.  To  What  Debts  and  Persons  Applica' 

hie. 

Claim  of  United  States  to  Priority  as 
Ground  for  Equity  Jurisdiction  over 
Fund  Assi^ed,  see  Equity,  108. 

Priority  in  Partnership  Effects  Over  Part- 
nership Creditors  for  Debt  Due  from 
Individual  Partner,  see  Partnership, 
108. 

231.  The  right  of  the  United  States  to 
priority  of  payment  does  not  yield  to  any 
•class  of  creditors,  however  high  the  dignity 
of  their  debts.  Conard  v.  Atlantic  Ins.  Co. 
1  Pet.  386,  7:  189 
Cited  in  United   States  v.  Duncan,  4   McLean, 

622,  Fed.  Cas.  No.  15,00.3— United  States  v. 
Duncan,  12  III.  535. 

232.  The  act  of  March  3,  1797,  providing 
that  where  any  person  shall  become  in- 
solvent, the  debt  due  to  the  United  States 
«hall  be  first  satisfied,  includes  all  persons 
indebted  to  the  United  States  and  all  possi- 
ble forms  of  indebtedness.  Lewis  v.  United 
States,  92  U.  S.  618,  23:  513 
Beaston  v.  Farmers'  Bank  of  Delaware,  12 

Pet.  102,  9:  1017 

Cited  In  United  States  v.  Conch,  F*d.  Caa.  No. 
14,874 — United  States  v.  Duncan,  4  McLean, 
634.  Fed,  Cas.  No.  15,003 — United  States  v. 
Duncan,  12  111.  535. 

233.  One  knowingly  and  with  fraudulent 
intent  receiving  money  of  the  United  States 
is  indebted  to  the  United  States,  within  the 
meaning  of  the  act  of  Congress  of  March  3, 
1797,  -entitling  it  to  priority  of  payment 
frcm  the  assets  of  its  insolvent  debtors. 
Brt/ne  v.  United  States,  93  U.  S.  642, 

23:  997 

Cited  In  United  States  v.  State  Nat.  Bank,  06 
U.  S.  35,  24  L.  ed.  648 — Central  Nat.  Bank 
v.  Connecticut  Mut.  L.  Ins.  Co.  104  U.  S. 
70,  26  L.  ed.  700— Branch  v.  United  States, 
12  Ct.  CI.  200— Re  Corn  Exch.  Bank,  7  Blss. 
406,  Fed.  Cas.  No.  :5,242— United  States  v. 
Dewey,  39  Fed.  251— Re  Wright,  95  Fed. 
810. 

234.  Wherever  the  common  law  would 
hold  a  debt  to  be  debitum  in  prcesenti  sol- 


vendum  in  futuro,  the  statutes  giving  the 
United  States  priority  embrace  it  just  as 
much  as  if  it  were  presently  payable.  Unit- 
ed States  v.  State  Bank  of  North  Carolina. 
6  Pet.  29,  8:  308 

Cited  in  Merrill  v.  National  Bank,  173  U.  S. 
177,  43  L.  ed.  657,  19  Sup.  Ct.  Rep.  360 — 
Re  Roscy,  6  Ben.  511,  8  Nat.  Bankr.  Res;. 
514,  Fed.  Cas.  No.  12,006— United  States 
V.  Cook  County  Nat.  Bank,  9  Blss.  60,  Fed. 
Cas.  No.  14.8.'>3 — United  States  v.  Duncan. 
4  McLean,  628,  Fed.  Cas.  No.  15,003— Mc- 
Donnell V.  Alabama  Gold  L.  Ins.  Co.  85  Ala. 
409,  5  So.  120— Re  McMaster,  153  N.  Y. 
510,  47  N.  B.  788. 

235.  The  law  givinpr  priority  to  debts  due 
the  United  Statps  from  insolvent  debtors 
makes  no  exceptions  to  that  ])rioritv.  Thc- 
lusson  v.  Smith,  2  Wheat.  ^96.  *  4t  271 
Cited  in  Smythe  v.  United  States,   188  U.   8. 

173,  47  L.  ed.  431,  23  Sup.  Ct.  Rep.  279— 
Kimball  y.  Jenkins,  11  Fla.  125,  89  Am. 
Dec.  237 — ^United  States  v.  Duncan,  12  111. 
535 — Presbyterian  Corporation  v.  Wallace,  3 
Rawle,  15S — Thompson  v.  Avery,  11  Utah, 
240,  39  Pac.  829. 

236.  The  preferential  right  of  payment 
given  to  the  United  States  by  the  act  of 
1799,  chap.  128,  §  65,  where  its  debtor  is 
insolvent,  defeats  the  priority  of  a  judg- 
ment creditor  whose  lien  arose  prior  to  the 
debtor's  voluntary  assignment  for  the  bene- 
fit of  creditors,  which  was  the  act  of  insol- 
vency relied  upon  to  give  the  United  States 
its  preference.  Thelusson  v.  Smith,  2  Wheat. 
396,  4:  271 
Cited  as  overruled  in  Cottrell  v.  Plerson,  2  Mc- 

Crary,  393,  12  Fed.  807. 

Cited  in  Conard  v.  Atlantic  Ins.  Co.  1  Pet.  441. 
7  L.  ed.  213— Lewis  v.  United  States.  92 
U.  S.  622,  23  L.  ed.  514— Ex  parte   Dudley, 

1  Clark  (Pa.)  109,  Fed.  Cas.  No.  4,114 — 
Postmaster-General  v.  Bobbins,  1  Ware,  169, 
Fed.  Cas.  No.  11,314— United  States  v.  Canal 
Bank,  3  Story,  81,  Fed.  Cas.  No.  14,715— 
United  States  v.  Duncan,  4  McLean,  622, 
Fed.  Cas.  No.  15,003— Storm  v.  Waddell,  2 
Sandf.  Ch.  627— State  v.  Harris,  2  Ball.  L. 
600. 

To  what  persons. 

See  also  Imprisonment  for  Debt,  8. 

237.  In  a  case  of  bankruptcy  in  this  coun- 
try, the  United  States  is  entitled  to  prefer- 
ence, although  the  debt  was  contracted  by  a 
foreigner  in  a  foreign  country.  Harrison  v. 
Sterry,  5  Cranch,  289,  3:  104 
Cited   in   Ogden   v.    Saunders,    12  Wheat.    302, 

6  L.  ed.  657 — Lewis  v.  United  States,  02 
U.  S.  622,  23  L.  ed.  514— Perry  Mf^.  Co.  v. 
Brown.  2  Woodb.  &  M.  454,  Fed.  Cas.  No. 
11,015 — Thelluson  v.  Smith,  Pet.  C.  C. 
108,  Fed.  Cas.  No.  13,878— Underwriters' 
Wrecking  Co.  v.  The  Katie,  3  Woods.  180, 
Fed.  Cas.  No.  14,342 — Union  Bank  v.  Smith, 
4  Cranch,  C.  C.  35,  Fed.  Cas.  No.  14,302 — 
United  States  v.  Lewis,  13  Nat.  Bankr.  Re'r. 
41,  Fed.  Cas.  No.  15,595 — Willing  v.  Bleeker, 

2  Serg.  &  R.  228. 

238.  Corporations  are  to  be  deemed  and 
considered  persons,  within  'the  provisions  of 
the  act  of  Congress  of  1797,  §  5,  relative  to 
the  priority  of  the  United  States.  Beaston 
V.  Farmers'  Bank,  12  Pet.  102,  9:  1017 
Cited  in   Bank   of   Augusta  v.   Earle,   13   Pet. 
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588,  10  L.  ed.  308 — Pinney  r.  Nelson,  183 
U.  S.  149,  46  L.  ed.  127,  22  Sup.  Ct.  Rep. 
52 — Planters'  &  M.  Bank  y.  Andrews,  8 
Port.  (Ala.)  427 — Columbus  t.  Rodgers,  10 
Ala.  44 — Watson  y.  Thompson  Lumber  Co. 
49  Ark.  8G.  4  S.  W.  62— South  Carolina  R. 
Co.  V.  McDonald,  6  Ga.  543 — South-Western 
R.  Co.  y.  Paulk,  24  Ga.  362 — Farmers  &  M. 
Ins.  Co.  y.  Harrah,  47  Ind.  240 — Martin  y. 
Mobile  ft  O.  R.  Co.  7  Bush,  123 — B^rasler  y. 
Willcox,  4  Rob.  (La.)  533 — Rlcker  y.  Ameri- 
can Loan  ft  T.  Co.  140  Mass.  350,  5  N.  R. 
284 — Commercial  Bank  y.  Nolan,  7  How. 
(Miss.)  524 — Gaskell  y.  Beard,  58  Hun,  105, 
11  N.  Y.  Supp.  399 — Rlsley  y.  Phenlz  Bank, 
83  N.  Y.  336,  38  Am.  Rep.  421 — Henderson 
y.  Myers,  11  Phlla.  618 — Charlotte,  C.  ft  A. 
R.  Co.  y.  Gibbes,  27  S.  C.  400,  4  S.  E.  49 
— Baltimore  ft  O.  R.  Co.  y.  Gallahue,  12 
Gratt.  663,  65  Am.  Dec.  254 — United  States 
y.  Merchants  Bank,  1  Rob.  (Va.)  580 — 
Crafford  y.  Warwick  County,  87  Va.  115,  10 
L.R.A.  131,  12  S.  E.  147. 

239.  The  fact  that  a  corporation  cannot 
be  brought  within  all  the  predicaments  of  a 
statute  giving  priority  to  debts  due  to  the 
United  States  does  not  exempt  it  from  its 
operation,  if  it  can  be  brought  within  any 
one  or  more  of  them.  Beaston  v.  Farmers' 
Bank,  12  Pet.  102,  9:  1017 

Debts  for  customs  duties. 

Lien  for  Duties,  see  Duties,  X.  b. 
Lien   of  Importers   Bonds,   see  Duties, 
447. 

240.  The  priority  of  the  United  States  ex- 
tends to  debts  by  bonds  for  duties  which 
are  payable  after  the  insolvency  or  decease 
of  the  obligor,  as  well  as  to  those  actually 
))ayable  or  due  at  the  period  thereof.  Unit- 
ed States  Bank  of  North  Carolina,  6  Pet. 
29,  8: 308 
Cited  In  Re  West  Norfolk  Lumber  Co.  112  Fed. 

768. 

Debts  of  national  banks. 

241.  U.  S.  Rev.  Stat.  §  3166,  U.  S.  Com  p. 
Stat.  1901,  2314,  giving  priority  to  debts 
due  to  the  United  States,  does  not  apply  to 
demands  against  a  national  bank.  The  act 
authorizing  the  formation  of  national  banks 
is  a  complete  system  in  itself,  neither  limit- 
ed nor  enlarged  by  other  statutory  provi- 
sions with  respect  to  the  settlement  of  de- 
mands against  insolvents.  Cook  County 
Nat.  Bark  v.  United  States,  107  U.  S.  445,  2 
Sup.  Ct.  Rep.  561,  27:  537 
Limited  In   Merrill  y.   National    Bank.    173   TT. 

S.  143,  43  L.  ed.  645,   19  Sup.  Ct.  Rep.   SCO. 

Cited  In  Dayis  v.  Elmira  Sav.  Bank,  161  U. 
S.  284,  40  L.  ed.  701,  16  Sup.  Ct.  Rep.  502 
—Jackson  y.  United  States,  20  Ct.  CI.  305 
— Lipplncott  V.  Shaw  Carriage  Co.  25  Fed. 
586 — Chemical  Nat.  Bank  v.  Armstrong,  28 
L.R.A.  235,  8  C.  C.  A.  160,  16  U.  S.  App. 
465,  59  Fed.  377— United  States  v.  National 
Bank,  73  Fed.  383— King  v.  Pomeroy,  58 
C.  C.  A.  215.  121  Fed.  293— Cogswell  v. 
Second  Nat.  Bank,  76  Conn.  255,  56  Atl. 
574 — Elmira  Say.  Bank  v.  Davis,  142  N.  Y. 
594,  25  L.R.A.  550,  37  N.  E.  646— Re  Burke, 
25  R.  I.  303,'  55  Atl.  825— Northwestern 
U&t.  Bank  v.  Superior,  103  Wis.  56,  79  N. 
W.  64. 

242.  The  view  that  the  banking  law  is  a 
complete  system  in  itself  with  respect  to  the 


settlement  of  demands  against  insolvents  is 
not  affected  by  the  subsequent  enactment  of 
the  bankrupt  act  of  1867,  giving  priority  to 
the  demands  of  the  Unit^  States  against 
the  estates  of  bankrupts.  Cook  Countv  Nat, 
Bank  v.  United  States,  107  U.  S.  445,  2  Sup. 
Ct.  Rep.  661,  27:  537 

243.  The  United  States  has  no  right  to 
claim  the  pa3rment  of  a  demand  arising  out 
of  the  deposit  of  its  funds  with  a  bank,  out 
of  the  surplus  of  the  proceeds  of  the  bonds 
deposited  in  the  Treasury  in  trust  as  seen- 
rity  for  the  circulating  notes  of  the  bank. 
Cook  County  Nat.  Bank  v.  United  States, 
107  U.  S.  445,  2  Sup.  Ct.  Rep.  561,  27:  537 
Cited  in  Bausman  y.  Denny,  73  Fed.  72. 

Taxes  by  state  and  United  States. 

244.  In  the  case  of  a  tax  upon  the  same 
subject  by  the  governments  both  of  the 
United  States  and  of  a  state,  the  claim  of 
the  United  States  as  the  supreme  author* 
ity  must  be  preferred.  Union  P.  R.  Co. 
V.  Peniston,  18  WaU.  5,  21:787 

245.  In  case  of  a  tax  on  the  same  sub 

ject  by  both  governments,  the  claim  of  th.^ 

United    States    as    the    supreme    authority 

must  be  preferred.    Lane  County  v.  Oregon,. 

7  Wall.  71,  19:  101 

Cited   In    Re    Debs,   158  U.    S.    578,   39  L.  ed. 

1100,  15  Sup.  Ct.  Rep.  900 — Daniels  y.  Case,. 

45  Fed.   845 — Frlerson  y.  General   AsaemUj 

of  Presby.  Church,  7  HMsk.  704. 


VI,  Contnicts, 
a.  In  General ;  Power  to  Contract, 

Right   of   Appointee   to  Receive    Salary  in 

Two  Capacities  notwithstanding  Agree- 

'  ment  to  the  Contrary,  see  supra,  121. 

Privity  as  to  Subcontractor  or  Laborer,  see 
claims,  6. 

Compromise  of  Claims  on  Contract,  see 
Compromise  and  Settlement,  II.  b. 

Validity  of  Agreement  to  Procure  Contract, 
see  Contracts,  427-430. 

Regulating  Hours  of  Labor  on  Contracts, 
see  Constitutional  Law,  883. 

Impairment  of  Obligations  of  Contracts,  se* 
Constitutional  Law,  1239. 

Contracts  of  District  of  Columbia,  see  Dis- 
trict of  Columbia,  VII. 

Interest  on  Government  Contracts,  see  In- 
terest, 47-49. 

Mandamus  to  Compel  Execution  of.  se«  Man- 
damus, 110,  114. 

Hours  of  Labor  on,  see  Master  and  Servant. 
4-6. 

Contract  for  Transportation  of  Mails,  see 
Postoffice,  30-43. 

Recovery  Back  of  Compensation  Paid  under 
Mail  Contract,  see  Postoffice,  84-90. 

From  Whom  Excessive  Payment  to  Cod- 
tractor's  Agent  may  be  Recovered,  see 
Principal  and  Agent,  102. 
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Reformation  of,  see  Reformation  of  Instru- 

ments,  24. 
Contract   for  Use  of  Vessel,  see   Shipping, 

IV.  a,  3. 
Compacts    and    Cessions    with    States,    see 

States,  VII.  c. 

246.  The  United  States,  when  they  con- 
tract with  their  citizens,  are  controlled  by 
the  same  laws  that  govern  the  citizen  in 
that  behalf.  United  States  v.  Bostwick,  94 
U.  S.  53,  24:  65 
Cited   In  Roettlnger  t.   United   States.   26   Ct. 

Ci.  413 — Spofford  v.  United  States,  32  Ct. 
CI.  457— Clifford  v.  United  States,  34  Ct. 
CI.  232— United  States  v.  De  VIsser,  10  Fed. 
658 — United  States  y.  Campbell,  10  Fed.  820 
— United    States   v.    Beebe,    4    McCrary,    18, 

17  Fed.   41 — State  v.   Snyder,   66  Tex.   701, 

18  8.  W.  106. 

Power  and  authority. 

Authority  of  Officers,  see  supra,  126- 
131. 

As  to  Collection  and  Delivery  of  Cap- 
tured Property,  see  Abandoned  and 
Captured  Property,  5. 

Usage  as  to,  see  Custom  and  Usage, 
34. 

Power  of  Postmaster  General  to  make 
Loans  on  Credit  of  Government,  see 
Executive  Departments,  48. 

247.  The  United  States  has  a  capacity  to 
«nter  into  contracts  and  take  bonds,  within 
the  sphere  of  its  constitutional  power,  al- 
though not  directly  authorized  by  &ny  stat- 
ute.   United  States  v.  Bradley,  10  Pet.  343, 

g.  ^g 

United  States  v.  Linn,  16  Pet.  290,  10:  742 
United  States  v.  Hodson,  10  Wall.  395, 

19:  937 
United  SUtes  v.  Tingey,  5  Pet.  115,  8:  66 
-Cited  in  United  States  ▼.  Bradley,  10  Pet.  359, 
9  L.  ed.  454 — United  States  v.  Linn,  15  Pet. 
311,  10  L.  ed.  750 — Nellson  v.  Lagow,  12 
How.  107,  13  L.  ed.  913— United  States  v. 
Hodson.  10  Wall.  406,  19  L.  ed.  940— United 
States  V.  Mora.  97  U.  S.  421.  24  L.  ed.  1015 
— Jessup  V.  United  SUtes.  106  U.  S.  151, 
27  L.  ed.  86,  1  Sup.  Ct  Rep.  74 — Moses  v. 
United  States.  166  U.  S.  587,  41  L.  ed.  1125, 
17  Sup.  Ct.  Rep.  682 — ^Re  858  Bales  of  Cot* 
ton,  Blatchf.  Prize  Cas.  326,  Fed.  Cas.  No.  4,- 
318 — United  States  v.  Garllnghouse,  4  Ben. 
199.  Fed.  Cas.  No.  15,189 — United  States  v. 
Humason.  5  Sawy.  589,  Fed.  Cas.  No.  15.420 — 
United  States  v.  Lane,  3  McLean.  367,  Fed. 
Cas.  No.  15,559 — United  States  ex  rel.  Atty. 
Gen.  y.  Pittsburgh  ft  L.  E.  R.  Co.  26  Fed. 
114 — United  States  v.  Rogers.  28  Fed.  600 
— Re  Strawbrldge,  39  Ala.  .391— Smith  v. 
United  States,  5  Ariz.  64,  45  Pac.  341— 
United  States  v.  Pumphrey,  11  App.  D.  C. 
48 — Dickson  v.  United  States,  125  Mass. 
315,  28  Am.  Rep.  230 — State  v.  Cooper,  53 
Miss.  620 — Barnes  v.  Webster,  16  Mo.  266, 
57  Am.  Dec.  232 — Hoboken  v.  Harrison,  30 
N.  J.  L.  78 — State  nse  of  Treasurer  of  State 
V.  Bowman,  10  Ohio.  449 — Duckwall  v. 
Rogers,  15  Ohio  St.  546 — Parke  v.  Pltts- 
bargh,  1  Plttsb.  221 — Shackamaxon  Bank  v. 
Yard.  143  Pa.  134,  24  Am.  St.  Rep.  521,  22 
Atl.  008 — Dikes  v.  Miller,  25  Tex.  Supp. 
^90,  78  Am.  Dec.  571— State  ex  rel.  Bartelt 
V.  Llebes,  19  Wash.  594,  54  Pac.  26 — Dudley 
▼.  Rice,  119  Wis.  100,  95  N.  W.  936. 


24e-252.  The  United  States  can,  without 
the  authority  of  any  statute,  make  a  valid 
contract,  and  when  the  form  of  the  contract 
is  prescribed  by  statute,  a  departure  there- 
from will  not  make  it  invalid ;  the  contract 
will  be  good  at  common  law.  Jessup  v. 
United  States,  106  U.  S.  147,  1  Sup.  Ct.  Rep, 
74,  27:  85 

Cited  In  Moses  v.  United  States,  166  U.  S. 
586,  41  L.  ed.  1125.  17  Sup.  Ct.  R*ep.  682 
— Diamond  Match  Co.  v.  United  States,  31 
Fed.  274— Rogers  v.  United  States,  82  Fed. 
890 — United  States  v.  Jones,  77  Fed.  722 — 
Laffan  v.  United  States,  58  C.  C.  A.  497, 
122  Fed.  335— Howgate  v.  United  States, 
3  App.  D.  C.  295 — United  States  v.  Pumph- 
rey, 11  App.  D.  C.  48 — Logan  -County  v. 
Harvey,  6  Okla.  632,  52  Pac.  402. 

5.  Requisites  and  Validity, 

Sufficiency  of  Memorandum  of  Sale  of  Lands 
to  United  States,  see  Contracts,  167. 

Right  to  Lease  Building  for  Postoffice  for 
Term  of  Years,  see  Postoffice,  5. 

See  also  Contracts,  508. 

253.  The  fear  that  a  government  official 
miffht  hold  back  the  price  of  oats  already 
delivered  under  agreement  does  not  invali- 
date the  contract  which  the  contractor  con- 
sented to  fulfill  after  its  expiration  to  avoid 
that  result.  Gibbons  v.  United  States,  8 
Wall.  269,  19:453 
Cited  in  Burnes  v.  Barnes,  182  Fed.  493. 

What  constitutes  contract. 

Written  Bid  and  Acceptance  as  Written 
Contract,  see  infra,  261. 

254.  A  written  bid  to  perform  work,  in 
connection  with  the  advertisement  for  pro- 
posals by  the  United  States,  and  the  accep- 
tance of  that  bid,  constitute  the  contract  be- 
tween the  parties.  Harvey  v.  United  States, 
105  U.  S.  671,  26:  1206 

255.  An  act  of  Congress  authorizing  a 
contract  to  be  made  with  plaintiffs  for  cer- 
tain government  work  does  not  constitute 
an  acceptance  of  previous  proposals  for  the 
same  work  made  by  them,  where  a  written 
contract  was  afterwards  made  with  them  on 
different  terms.  The  written  agreement 
governs  the  rights  of  the  parties.  Gilbert 
V.  United  States,  8  Wall.  358,  19:  303 
Cited  In  Parish  v.  United  States,  8  Wall.  490, 

19  L.  ed.  478 — United  SUtes  ex  rel.  Inter- 
national Contracting  Co.  v.  Lament,  155  U. 
S.  310,  39  L.  ed.  164,  15  Sup.  Ct.  Rep.  97 
— Salomon  ▼.  United  States,  7  Ct.  CI.  494 
— Semmes  v.  United  States,  14  Ct.  CI.  507 
— Consumers*  Cotton-Oil  Co.  v.  Ashburn.  26 
C.  C.  A.  440,  52  U.  S.  App.  258,  81  Fed. 
335. 

256.  The  acceptance,  by  the  chief  of  the 
bureau  of  steam  engineering  of  the  Navy 
Department,  by  direction  of  the  Secretary 
of  the  Navy,  in  a  letter  of  March  7,  1877, 
and  on  subsequent  dates,  of  an  offer  to  build 
new  boilers  for  certain  named  ships  from 
drawings  and  specifications  to  be  furnished 
by  the  bureau,  which  specifications  were 
promised  in  the  letter,  does  not  constitute 
such   a   contract   as   will   bind   the   United 
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iStates  under  Rev.  Stet.  §§  3744-3747,  U.  S. 
Comp.  Stat.  1901,  pp.  2510,  2511,  where,  on 
March  16,  1877,  the  Secretary  of  the  Navy 
ordered  a  discontinuance  of  all  work  con- 
tracted for.  South  Boston  Iron  Co.  v.  Unit- 
?d  States,  118  U.  S.  37,  6  Sup.  Ct.  Rep.  928, 

30:69 

Cited  In  Barnes  v.  District  of  Columbia,  22 
Ct.  CI.  387 — Wilson  v.  United  States,  23  Ct. 
CI.  81 — Calvary  Cathedral  v.  United  States, 
29  Ct.  CI.  284 — McLaughlin  v.  United  States, 

36  Ct.  Cl.  177 — McLaughlin  y.  United  States, 

37  Ct.  Cl.  185 — Barnes  v.  District  of  Colum- 
bia, 37  Ct.  Cl.  858 — United  States  ex  rel. 
International  Contracting  Co.  v.  r^mont,  2 
App.  D.  C.  545 — Edichal  Bullion  Co.  v.  Co- 
lumbia Gold  Min.  Co.  87  Va.  645,  13  S.  E. 
100. 

Congressional  anthorlty. 

257.  A  conveyance  to  trustees  for  the  pur- 
pose of  paying  a  debt  due  to  the  United 
States  is  not  a  purchase  of  the  land  on  ac- 
count of  the  United  States,  such  as  is  pro- 
hibited by  the  act  of  May  1, 1820,  which  pro- 
hibits purchases  unless  under  a  law  author- 
izing them.    Neilson  v.  Lagow,  12  How.  98, 

13:  909 
Cited  In  Van  Brocklln  v.  Tennessee  (Van 
Brocklin  v.  Anderson)  117  U.*  S.  154,  29  L. 
ed.  846,  6  Sup.  Ct.  Rep.  670 — Re  858  Bales 
of  Cotton,  Blatchf.  Prize  Cas.  326,  Fed.  Cas. 
No.  4.318 — Young  v.  Mabonlng  County,  53 
Fed.  899 — United  States  v.  Deverenx,  32  C. 
C.  A.  568,  61  U.  S.  App.  548,  90  Fed.  186 
— Dickson  V.  United  States,  125  Mass.  315, 
28  Am.  Rep.  230— Dikes  v.  Miller,  25  Tex. 
Supp.  290,  78  Am.  Dec.  571 — Territory  v. 
Goldlng,  3  Utah,  48,  5  Pac.  546. 

258.  Where  trustees  to  whom  land  was 
conveyed  for  the  purpose  of  paying  a  debt 
due  the  United  States  purchased  tlie  equit- 
able title,  this  was  merely  relieving  the 
land  of  an  encumbrance,  and  was  not  a 
violation  of  the  act  of  Congress  of  May  1, 
1820,  forbidding  the  purchase  of  land  on 
account  of  the  United  States  except  under 
a  law  authorizing  such  purchase.  Neilson 
V.  Lagow,  12  How.  98,  13:  909 

AdTertisement  and  bids. 

As  to  Bids  and  Acceptances,  see  supra, 
254-256. 

Bid  and  Acceptance  as  Written  Con- 
tract, see  infra,  261. 

259.  A  contract  by  the  Secretary  of  War, 
through  the  Commissary  General,  for  but- 
chering and  meat,  may  be  made  without  ad- 
vertising for  proposals,  according  to  the 
act  of  March  2,  1861,  when  the  exigencies 
of  the  public  service  require  immediate  de- 
livery or  performance.  The  omission  of  ad- 
vertising rests  in  the  discretion  of  the  of- 
ficer, and  the  validity  of  the  contract  does 
not  depend  on  the  degree  of  wisdom  or  skill 
which  mav  accompany  its  exercise.  United 
States  V.  Speed,  8  Wall.  77,  19:  449 
IHfttinguiahed  in  Thompson  v.  United  States,  9 

Ct  Cl.  204. 
Cited  in  Thompson  v.  United  States.  9  Ct.  Cl. 
196 — Garflelde  v.  United  States.  11  Ct.  Cl. 
603--McKee  v.  United  States,  12  Ct.  CI.  530 
— Carpenter  v.  United  States,  15  Ct.  Cl.  l>r)2 
— Schneider  v.  United  States,  19  Ct.  Cl.  531. 


Necessity  and  natnre  of  writing. 

See  also  supra,  248-252. 

260.  The  act  of  June  2,  1862,  is  manda- 
tory, and  requires  all  contracts  made  with 
the  departments  therein  named  to  be  in  writ- 
ing.    Clark  V.  United  States,  95  U.  S.  539, 

24:  518 
Cited  in  South  Boston  Iron  Co.  v.  United 
States,  118  U.  S.  42,  80  L.  ed.  71.  ^  Sup. 
Ct.  Ucp.  928— St.  Louis  Hay  &  Grain  Co.  v. 
United  States,  191  U.  S.  163.  48  L.  ed.  132, 
24  Sup.  Ct.  Rep.  47 — South  Boston  Iron  Co 
V.  United  States,  18  Ct.  Cl.  178 — Dougherty 
V.  United  States,  18  Ct.  Cl.  503— Cobb  t. 
United  States,  18  Ct  Cl.  533 — Steele  ▼. 
United  States,  19  Ct.  Cl.  195 — Schneider  t. 
United  States,  19  Ct.  Cl.  551 — Calvary  Ca- 
thedral V.  United  States,  29  Ct.  Cl.  284— 
Lyons  v.  United  States,  30  Ct.  CI.  3G0— 
McLaughlin  v.  United  States,  37  Ct.  Cl.  ISo 
— St.Louls  Hay  &  Grain  Co.  v.  United  State*. 
37  Ct.  Cl.  291 — Bowe  v.  United  States.  42 
Fed.  781 — United  States  ex  rel.  Internation- 
al Contracting  Co.  v.  Lamont,  2  App.  L>.  C. 
545 — Douglas  County  v.  Keller,  43  Nebi  644. 
62  N.  W.  60. 

261.  A  proposal  to  carry  the  mails,  and 
the  acceptance  of  the  proposal  by  the  Fi^t- 
office  Department,  create  a  contract  of  the 
same  force  and  effect  as  if  a  formal  contract 
had  been  written  out  and  signed  by  the  par- 
ties. Garfielde  v.  United  States,  93  U.  S. 
242,  23: 779 
Cited  in   Harvey   v.   United   States,   105   U.  i^- 

688,  26  L.  ed.  1212— Harvey  v.  United 
States,  13  Ct.  Cl.  338 — South  Boston  Irra 
Co.  V.  United  States,  18  Ct.  Cl.  177 — Harv.y 
V.  United  States,  18  Ct.  Cl.  476— Schneider 
V.  United  States,  19  Ct.  Cl.  552— Muehtr 
V.  United  States,  19  Ct.  CI.  590. 

262.  A  letter  by  the  Commissary  Genera! 
expressing  satisfaction  with  a  contract  for 
butchering  and  meat,  may  constitute  a  \*alid 
approval.  United  States  v.  Speed,  8  Wall. 
77,  19: 449 
Cited  In   Monroe  v.   United   States,   184  V.  S. 

628,  46  L.  ed.  672.  22  Sup.  Ct.  Hep.  444— 
Wilder  V.  United  States.  5  Ct.  Cl.  475— 
Tenney  v.  United  States,  10  Ct.  Cl.  274— 
Green  v.  United  States,  18  Ct.  Cl.  Ill- 
Eager  V.  United  States,  33  Ct.  Cl.  33s— 
Monroe  v.  United  States.  35  Ct.  CI.  2t>4  - 
United  States  v.  Dalles  Military  Road  Co.  41 
Fed.  497— Butt  v.  United  States.  122  Fed. 
515. 

263.  Where  wood  was  cut  for  the  mili- 
tary railroads,  under  military  authority, 
and  it  was  received  by  the  military  authori- 
ties before  military  operations  had  cea:^. 
the  form  of  the  order  to  cut  the  wood  is  im- 
material.    Beard  v.  Burts,  95  U.  S.  434. 

24:48S 

Verbal  extension  of  time. 

264.  The  act  of  1862,  requiring  contracts 
for  military  supplies  to  be  in  writing,  is  not 
infringed  by  the  proper  officer  acceptinij  de- 
livery of  supplies  after  the  day  stipulated  io 
the  contract;  and  a  verbal  agreement  to  ex- 
tend the  time  of  performance  is  valid.  Salo- 
mon V.  United  States.  19  Wall.  17.  22:46 
Citcil  in  Schneider  v.  United  States.  10  CL  CL 

.Vil — Countryman    v.    United    States,   21  CL 
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Cl.  475 — Cincinnati  y.  Cameron,  33  Ohio  St. 
371. 

ProTlslon   for  termination. 

265.  A  contract  by  the  Secretary  of  War 
through  the  Commissary  General,  for  the 
butchering  of  meat,  need  not  contain  a  pro- 
vision for  terminating  it  at  the  discretion  of 
the  Commissary  General.  That  requirement 
of  the  Army  regulations  lias  reference  to 
contracts  for  regular  and  continuous  supply 
of  subsistence  stores,  and  not  to  a  contract 
for  a  certain  amount  of  supplies,  neither 
more  nor  less.  United  States  v.  Speed,  8 
Wall.  77,  19:  449 

Mistake  In  terms. 

266.  If  claimant  under  a  contract  of  sale 
wiht  the  United  States  knew  that  a  clerical 
error  had  been  made  therein,  of  which  the 
agents  of  the  government  were  ignorant,  or 
if,  under  the  facta,  he  must  have  known  that 
their  action  in  making  the  contract  was  in 
violation  of  their  duty,  the  character  of  the 
fraud  is  not  changed  by  the  fact  that  such 
action  was  the  result  of  a  mistake  or  negli- 
gence of  such  agents.  Hume  y.  United 
States,  132  U.  S.  406,  10  Sup.  Ct.  Rep.  134, 

33:393 

Contracts   between   officers. 

267.  A  contract  made  by  tlie  Secretary  of 
War  with  an  officer  of  the  Army  of  the 
United  States  is  not  forbidden  by  the  Army 
regulation  forbidding  contracts  by  one  Army 
ofTicer  or  agent  with  another,  as  the  Secre- 
tary is  a  civil  officer,  and  not  in  the  mili- 
tary service  in  the  sense  of  the  regulation. 
United  States  v.  Burns,  12  Wall.  246, 

20:388 

268.  An  Army  regulation  forbidding  of- 
ficers and  agents  in  the  military  service 
from  contracting  with  other  persons  in  such 
service  for  furnishing  supplies;  etc.,  does  not 
apply  to  contracts  in  behalf  of  the  govern- 
ment which  require  for  their  validity  the  ap- 
proval of  the  Secretary  of  War;  he  not  be- 
ing in  such  service  in  the  sense  of  such  regu- 
lation, and  the  contract  of  a  subordinate  of- 
ficer in  such  case  being  in  effect  that  of  the 
Secretary.  Unit«d  States  v.  Burns,  12  Wall. 
246,  20: 388 

Kl^ht  hour  law  as  part  of  contract. 

269.  The  act  of  Congress  of  June  25,  1868 
(15  Stat,  at  L,  77,  chap.  72,  U.  S.  Comp. 
Stat.  1901,  p.  2507),  declaring^  that  eight 
hours  shall  constitute  a  day's  work  for  all 
laborers  for  the  government  of  the  United 
States,  is  a  direction  by  the  government  to 
its  agents.  It  is  not  a  contract  that  eight 
hours  shall  constitute  a  day's  work.  It  nei- 
ther prevents  the  government  from  making 
agreements  for  more  or  less  than  eight 
hours  a  day,  nor  does  it  prescribe  the 
amount  of  compensation  for  that  or  any 
other  number  of  hours'  labor.  United 
States  v.  Martin,  94  U.  S.  400,  24:  128 
Cited  In  Drlscoll  ▼.  United  States,  13  Ct.  Cl.  39 

— ^Averlll  y.  United  States,  14  Ct.  Cl.  204 
— Laurey  v.  United  States,  32  Ct.  Cl.  2G6 
— ^IHmmonds  v.  United  States,  28  C.  C.  A. 
571.  56  U.  8.  App.  262,  84  Fed.  934— Wil- 
ll«'ii8  y.  Savings  &  L.   Soc.  97  Cal.   123,  31 


Pac.  908 — Vermont  Loan  &  T.  Co.  y.  Hoff- 
man, 5  Idaho,  384,  87  L.R.A.  511,  95  Am. 
St.  Rep.  186,  49  Pac.  314— Grisell  v.  Noel 
Bros.  Flour,  Feed  Co.  9  Ind.  App.  2G1,  36  . 
N.  E.  452— Be  Dalton,  61  Kan.  262.  47  L. 
R.A.  382,  59  Pac.  3.36 — People  ex  rel.  Warren 
y.  Beck,  10  Misc.  78,  30  N.  Y.  Supp.  473— 
McCarthy  y.  New  York,  96  N.  Y.  9,  48  Am. 
Rep.  601. 

o.  Implied  Contracts, 

Implied  Liability  for  Loss  of  Chartered  Ves- 
sel, see  infra,  317. 

Implied  Warranty  of  Conditions  under 
which  Public  Work  is  to  be  Done,  see 
infra,  319. 

Services  Rendered  to  Third  Person  Benefi- 
cial to  United  States,  see  Claims,  30. 

Whether  Claim  is  on  Implied  Contract  or 
Tort,  see  Claims,  105-109. 

Implied  Promise  to  Repay  Duties  Illegally 
Exacted,  see  Duties,  506. 

For  Carrying  of  Mails,  see  Postoffioe,  86. 

Presumption  of  Existence  of  Contract  for 
Carrying  Mail,  see  Eyidence,  595. 

See  also  Set-Off  and  Counterclaim,  73. 

270.  To  constitute  an  implied  contract 
with  the  United  States  for  the  payment  of 
money,  upon  which  an  action  will  lie  in  the 
court  of  claims,  there  must  have  been  some 
consideration  moying  to  the  United  States, 
or  they  must  have  received  the  money 
charged  with  a  duty  to  pay  it  over,  or  the 
claimant  must  have  had  a  lawful  right  to  it 
when  received,  as  in  the  case  of  money  paid 
by  mistake.  No  such  implied  contract 
arises  with  respect  to  moneys  received  into 
the  treasury  as  the  proceeds  of  property  for- 
feited and  sold  under  a  Confiscation  act. 
Knote  v.  United  States,  95  U.  S.  149, 

24:442 

Use  of  property. 

Evidence  as  to  Value  of  Use,  see  Evi-' 

dence,  2100. 
Use    of    Patented    Improvements,    see 

Patents,  1090. 

271.  Where  vessels  were  required  by  of- 
ficers of  the  government  to  perform  serv- 
ices needed,  and  during  such  service  were 
equipped,  victualed,  and  manned  by  the  own- 
er, who  continued  in  command  during  the 
whole  period  of  service,  the  employment  and 
use  were  such  as  raised  an  implied  promise 
on  the  part  of  the  United  States  to  reim- 
burse the  owner  for  the  services  rendered 
and  the  expense  incurred.  United  States  v. 
Russell,  13  Wall.  623,  20:  474 

272.  When  the  government  takes  prop- 
erty for  public  use,  acknowledging  its  own- 
ership to  be  private  or  individual,  there 
arises  an  implied  obligation  to  pay  the  own- 
er its  value;  but  it  is  a  different  matter 
when  the  government  claims  the  property 
as  its  own  and  recognizes  no  superior  title. 
Langford  v.  United  States,  101  U.  S.  341, 

25:  1010 
Cited  in  Hill  y.  United  States,  149  U.  S.  598, 
37  L.  ed.  864,  13  Sup.  Ct.  Rep.  1011— Unit- 
ed States  v.  Lyuah,  1S8  U.  S.  459,  47  L.  al. 
644,  23  Sup.  Ct.  Rep.  349— Great  Falls  Mfg 
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Co.  ▼.  United  States,  16  Ct.  CI.  197— Mills 
T.  United  States,  19  Ct.  CI.  94 — Stovali  ▼. 
United  States,  26  Ct.  CI.  239 — Jackson  ▼. 
United  States,  27  Ct.  CI.  83— Gibson  v.  Unit- 
ed States,  29  Ct.  Cl.  25 — Merrlam  t.  United 
States,  29  Ct.  Cl.  258 — Johnson  y.  United 
States,  31  Ct.  Cl.  270 — Ingram  v.  United 
States,  32  Ct.  Cl.  163 — Clifford  ▼.  United 
States,  34  Ct.  Cl.  234 — Henry  v.  United 
States,  38  Ct.  CI.  647 — Philippine  Sugar  Es- 
tates Development  Co.  y.  United  States,  30 
Ct.  Cl.  237 — Brooks  y.  United  States.  39  Ct. 
n.  503 — De  Camara  y.  Brooke,  135  Fed. 
890. 

273.  Where  property  to  which  the  United 
States  asserts  no  title  is  taken  by  their  of- 
ficers or  agents,  pursuant  to  an  act  of  Con- 
gress, aa  private  property  for  the  public 
use,  the  government  is  under  an  implied  ob- 
ligation to  make  just  compensation  to  the 
owner.  United  States  v.  Great  Falls  Mfg. 
Co.  112  U.  S.  645,  5  Sup.  Ct.  Rep.  306, 

28:846 
Distinguished   In    Carpenter    y.    United    States, 

45  Fed.  343. 
Cited  In  Van  Brocklln  y.  Tennessee  (Van  Brock- 
lin  y.  Anderson)  117  U.  S.  155,  29  L.  ed. 
846,  6  Sup.  Ct.  Rep.  670— Great  Falls  Mfg. 
Co.  y.  Atty.  Gen.  (Great  Falls  Mfg.  Co.  v. 
Garland)  124  U.  S.  597,  81  L.  ed.  532,  8 
Sup.  Ct.  Rep.  631 — Cherokee  Nation  y. 
Southern  Kansas  R.  Co.  135  U.  S.  656,  34 
L.  ed.  302,  10  Sup.  Ct.  Rep.  965— HIU  y. 
United  States,  149  U.  S.  699,  37  L.  ed.  864, 
13  Sup.  Ct.  Rep.  1011 — Schll linger  y.  United 
States,  155  U.  S.  171.  39  L.  ed.  Ill,  15 
Sup.  Ct.  Rep.  85 — Belknap  v.  Schlld,  161 
U.  S.  27,  40  L.  ed.  605,  16  Sup.  Ct.  Rep. 
443— Blgby  v.  United  States,  188  U.  S.  407, 
47  L.  ed.  524,  23  Sup.  Ct.  Rep.  468— United 
States  v.  Lynah,  188  U.  S.  459,  47  L.  ed. 
644,  23  Sup.  Ct.  Rep.  349 — J.  Rlbas  y  Hljo 
y.  United  SUtes.  194  U.  S.  322,  48  L.  ed. 
996,  24  Sup.  Ct.  Rep.  727 — Brannan  y.  Unit- 
ed States,  20  Ct.  Cl.  224 — Forehand  y.  Unit- 
ed States,  23  Ct.  Cl.  482 — Gibson  v.  United 
States,  29  Ct.  CI.  28— McArthur  y.  United 
States,  20  Ct.  CI.  196 — Merrlam  y.  United 
States,  29  Ct.  Cl.  263 — Johnson  y.  United 
States,  31  Ct.  CI.  270— Mann  y.  United 
States,  32  Ct.  Cl.  584 — Bedford  v.  United 
States,  36  Ct.  Cl.  603 — Philippine  Sugar  Es- 
tates Development  Co.  v.  United  States,  39 
Ct.  Cl.  237— Alexander  y.  United  States,  39 
Ct.  Cl.  393— Brooks  v.  United  States,  39  Ct. 
Cl.  502— Mills  y.  United  States,  12  L.R.A. 
680,  46  Fed.  746 — Holmes  v.  United  States, 
78  Fed.  514 — United  States  v.  Fleming,  25 
C.  C.  A.  499,  49  U.  S.  App.  354,  80  Fed. 
374 — Richardson  v.  United  States,  100  Fed. 
716 — Lowndes  v.  United  States,  105  Fed. 
839 — Chrlstle-Street  Commission  Co.  v.  Unit- 
ed States,  126  Fed.  993 — De  Camara  v. 
Brooke.  135  Fed.  300 — Organ  y.  Memphis  & 
L.  R.  R.  Co.  61  Ark.  266,  11  S.  W.  96— 
Relchert  v.  St.  Louis  &  S.  F.  R.  Co.  51 
Ark.  502,  6  L.R.A.  188,  11  S.  W.  696 — 
Florida  S.  R.  Co.  v.  Hill,  40  Fla.  12,  74 
Am.  St.  Rep.  123.  23  So.  666 — Cohen  v.  St. 
Louis,  Ft.  S.  ft  G.  R.  Co.  34  Kan.  163,  55 
Am.  Rep.  242,  8  Pac.  138 — Penrhyn  Slate 
Co.  v.  Granvinie  Electric  Light  ft  P.  Co. 
181  N.  Y.  84.  73  N.  E.  566— Piatt  v.  Penn- 
sylvania Co.  43  Ohio  St.  241.  1  N.  E.  420— 
United  States  y.  Foreman,  6  Okla.  253,  48 
Pac.  02. 

274.  When  an  officer  of  the  United  States 
takes  and  holds  possession  of  land  of  a  pri- 
vate citizen,  under  a  claim  that  it  belongs 


to  the  government,  the  United  States  cannot 
be  charged  upon  an  implied  obligation  to 
pay  for  its  use  and  occupation.  Hill  v. 
United  States,  149  U.  S.  593,  13  Sup.  Ct. 
Rep.  1011,  37:862 

Cited  in  Schilllnger  y.  United  States.  155  U.  S. 
168,  39  L.  ed.  110,  15  Sup.  Ct.  Rep.  85— 
Unlted  States  v.  Berdan  Firearms  Mfg.  Co. 
156  U.  S.  566,  39  L.  ed.  534,  16  Sup.  Ct. 
Rep.  420— Belknap  v.  Schlld.  161  U.  8.  IT. 
40  L.  ed.  601,  16  Sup.  Ct.  Rep.  443 — Dooley 
V.  United  States,  182  U.  S.  227.  45  L.  ed. 
1080,  21  Sup.  Ct  Rep.  762 — ^Johnson  v. 
United  States,  31  Ct.  Cl.  270— Mann  v.  Unit- 
ed States,  32  Ct.  CI.  583 — Bedford  v.  Unit- 
ed States,  36  Ct.  CI.  501 — Houston  v.  8ute. 
98   Wis.   487,   42   L.R.A.   50,   74   N.   W.    111. 

275.  Where  steamboats  were  impreaaed  in- 
to public  service  from  imperative  military 
necessity,  the  government  is  bound  to  make 
full  compensation  to  the  owner  for  the  serv- 
ices rendered.  United  States  v.  Russell,  13 
Wall.  623,  20:474 

276.  When  a  contractor,  in  the  execution 
of  his  contract,  iises  any  patented  tool,  ma- 
chine, or  process,  and  the  government  ac- 
cepts the  work  done  under  such  contract,  it 
cannot  be  said  to  have  appropriated  and  be 
in  possession  of  any  property  of  the  pat- 
entee in  such  a  sense  that  the  patentee  may 
waive  tort,  and  sue  as  on  an  implied  prom- 
ise. Schil linger  v.  United  States,  155  U.  S. 
163,  15  Sup.  Ct.  Rep.  85,  39:  101 
Cited  in   Ingram  v.   United  States,  82  Ct.  Cl. 

163— Russell  v.  United  SUtes.  35  Ct.  Cl. 
163 — Eager  v.  United  SUtes,  35  Ct.  Cl.  567 
—Henry  v.  United  States.  38  Ct,  Cl.  647— 
Holmes  v.   United   States,   78   Fed.   514. 

€k>nsamptlon  of  property. 

277.  There  is  an  emplied  contract  to  ptr 
the  value  of  com  which  the  quartermaster 
in  charge  receives  for  the  government,  giv- 
ing a  receipt  and  voucher  for  the  amouot 
and  the  price,  and  the  government  uses 
part  of  it,  suffering  the  remainder  to  decav. 
Salomon  v.  United  States,  19  Wall.  17, 

22:46 
Distinguished  In  Camp  v.  United  States,  113 
U.  S.  654,  28  L.  ed.  1083,  5  Sup.  Ct.  Bep. 
687. 
Cited  in  Western  Union  R.  Co.  v.  United 
States,  101  U.  S.  549,  25  L.  ed.  1070— 
Coleman  v.  United  States,  152  U.  8.  99.  SS 
L.  ed.  369,  14  Sup.  Ct.  Rep.  473 — Jones  t. 
United  States,  11  Ct.  Cl.  744 — Holton  v.  Unit- 
ed  States,  15  Ct.  Cl.  280 — Mitchell  v.  Unit- 
ed SUtes.  19  Ct.  CI.  45 — Eastern  R.  Co.  r 
United  SUtes,  20  Ct.  Cl.  43 — Etanhar  t. 
United  States,  22  Ct.  CI.  116 — Bowe  v.  Unit- 
ed States.  42  Fed.  781— Ellsworth  v.  Ros«I- 
ter,  46  Kan.  242,  26  Pac.  674 — Beer*  t 
Dalles  City,  16  Or.  342,  18  Pac.  835. 

278.  Where  the  government  uses  hay  be- 
longing to  a  person,  it  is  liable  for  its  value, 
although  there  is  no  valid  express  contrart 
to  purchase  the  hay.  United  States  v.  Gill. 
20  Wall.  517,  22:  421 

279.  Where  the  government  uses  hay  be- 
longing to  a  person,  it  is  liable  for  its  value, 
although  there  is  no  valid  express  contract 
to  purchase  the  hay.  Its  value  at  the  time 
it  was  received  should  be  allowed,  and  not 
its  subsequent  higher  value  at  the  time  it 
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was  actually  used.  United  States  v.  Gill,  20 
Wall.  517,  22:  421 

Cited  in  Davis  t.  United  States,  120  Fed.  102 

— United   States   ▼.   Foreman,   6   Okla.    253, 

48  Pac  92. 

Quantum  meruit. 

Presumption  aa  to  Value,  see  Evidence, 

609. 
Evidence    of    Consideration    in    Void 

Agreement,  see  Evidence,  2100. 

280.  Where  a  parol  contract  has  been 
wholly  or  partially  executed  and  performed 
on  one  side,  the  party  performing  will  be 
entitled  to  recover  the  fair  value  of  his 
property  or  services,  as  upon  an  implied 
contract  for  the  quantum  meruit,  Clark  v. 
United  States,  96  U.  S.  539,  24:  518 
Cited  in  St  Louis  Hay  ft  Grain  Co.  v.  United 

States,  191  U.  S.  164.  48  L.  ed.  133,  24 
Sup.  Ct.  Rep.  47 — Belt  v.  United  States,  15 
Ct.  CI.  108 — Carpenter  v.  United  States,  15 
Ct.  CI.  252— HoltoD  V.  United  States,  15  Ct. 
CI.  280— Arthur  v.  United  States,  16  Ct.  CI. 
433 — Campbell  v.  District  of  Columbia,  18 
Ct.  CI.  212— Cobb  V.  United  States,  18  Ct.  CI. 
530 — Balmer  v.  United  States,  26  Ct.  CI.  92 
— Stovall  V.  United  States,  26  Ct.  CI.  236— 
Barlow  v.  United  States,  35  Ct.  CI.  546 — 
Slavens  v.  United  States,  38  Ct.  CI.  689 — 
lioran  Bros.  Co.  v.  United  States,  39  Ct.  CI. 
494 — Davis  v.  United  States.  120  Fed.  192 
— Strong  V.  District  of  Columbia,  1  Mackey, 
269 — McLaughlin  v.  Centre  Min.  Co.  10  Pa. 
Co.  Ct.  541. 

Implication  excluded  by  agreement. 

281.  The  acceptance  by  a  claimant,  of 
employment  by  the  goternment  at  an  agreed 
compensation  per  annum,  before  either  par- 
ty had  acted  on  the  faith  of  a  different  un- 
derstanding, leaves  no  room  for  implying 
any  other  contract  or  usage.  Smithmeyer 
V.  United  SUtes,  147  U.  8.  342,  13  Sup.  Ct. 
Rep.  321,  37:  196 

Implied  in  favor  of  United  Slates. 

2i82.  The  rebuilding,  as  a  measure  of  mili- 
tary necessity,  of  railroad  bridges  destroyed 
by  either  of  the  contending  forces,  gives  the 
United  States  no  right  of  compensation  from 
the  railroad  companv.  United  States  v.  Pa- 
cific R.  Co.  120  U.  8.  227,  6  Sup.  Ct.  Rep. 
490,  30:  634 

Cited  In  Nell  I  v.  Trans- Atlantic  Mortg.  Trust 

Co.  89  Mo.  App.  646. 

d.  Construction  and  Obligation. 

Reformation  in  Court  of  Claims,  see  Claims, 
109,  110. 

Obligation  of  Treaty  with  Indians,  see  Ind- 
ians, 73. 

Contract   for   Carrying   Mails,    see    Postof-.' 
fice,  33,  41. 

Contract  for  Use  of  Vessel,  see  Shipping, 
IV.  a,  3. 

283.  The  Supreme  Court  will  apply  to 
contracts  made  by  the  government  the  same 
construction  and  effect  as  to  contracts  be- 
tween individuals.  United  States  v.  Smoot 
(Sm(5ot's  Case)    15  Wall.  36,  21:  107 

Cited  in  United  States  v.  Smith.  94  U.  S.  217. 
24  li.  cd.  110 — United  States  v.  Barlow.  184 
U.  S.  137,  46  L.  ed.  469,  22  Sup.  Ct.  Kep,  408. 
U.  S.  Dig.— 363 


284.  The  principles  applied  generally  in 
the  construction  of  contracts  were  applied 
to  one  to  which  the  United  States  was  a 
party.  United  States  v.  Gumey,  4  Cranch, 
333,  2:  638 
Cited    in    Charles    River    Bridge    v.    Warren 

Bridge,  11  Pet.  611,  9  L.  ed.  840— State  v. 
Real  Estate  Banic,  6  ArlE.  699.  41  Am.  Dec. 
109. 

285.  In  interpreting  contracts  between 
the  general  government  and  a  state,  mutual- 
ly beneficial  to  each,  the  court  will  consider 
the  character  of  the  parties,  their  relations, 
objects  in  view,  and  their  common  mutual 
interests.    Searight  v.  Stokes,  3  How.  151, 

11:537 

Cited  in  Neil  v.  Ohio.  3  How.  742,  11  L.  ed.  810 

—State  ex  rel.  Edwards  v.  Hall,  22  Md.  33.3. 

286.  In  construing  a  contract  between  the 
United  States  and  a  state,  the  character  of 
the  parties,  the  relation  in  which  they  stand 
to  each  other,  and  the  objects  they  evidently 
had  in  view,  must  all  be  considered.  Neil 
V.  Ohio,  3  How.  720,  11:  800 
Cited  in  State  ex  rel.  Edwards  v.  Hall,  22  Md. 

333. 

Written      contracts      excluding      prior 
agreements. 

Parol  Evidence  to  Show  Condition  of 
Assignment,  see  Evidence,  1566. 

287.  The  written  undertaking  of  the  Unit- 
ed States  to  take  the  fresh  beef  needed  for 
army  posts  or  camps  in  the  interior  of  Cuba 
cannot  be  extended  to  cover  the  entire  is- 
land whenever  the  supply  of  refrigerator 
beef  should  be  insufficient,  because  of  a  prior 
conversation  between  the  contractor  and 
Commissary  General  of  Subsistence,  in 
which  that  oflicer  stated  that  such  was  the 
purpose  and  intent  of  the  Department. 
Simpson  v.  United  States,  199  U.  S.  397,  26 
Sup.  Ct.  Rep.  54,  50:  245 
Cited  in  United  States  v.  Bethlehem  Steel  Co. 

203  U.  S.  118,  61  L.  ed.  736,  27  Sup.  Ct. 
Rep.  450 — Lowrey  v.  Hawii,  206  U.  S.  222, 
51  L.  ed.  1033,  27  Sup.  Ct  Rep.  622. 

Stipulations  as  to  change  or  alteration. 

Liability  for  Expense  Caused  by 
Changes,  see  infra,  34^  345. 

Change  by  One  Party  as  Discharging 
Other,  see  infra,  350-353. 

Rules  for  Inspection  of  Horses  Pur- 
chased, as  Alteration  of  Contract, 
see  infra,  351,  353. 

See  also  supra,  128,  129. 

288.  An  order  of  the  Secretary  of  the 
Navy  directing  contractors,  against  their 
protest,  to  sink  by  the  "water-jet  system" 
the  piles  required  in  the  construction  of  a 
dry  dock  for  the  United  States,  is  not  a 
''change  or  modification''  within  the  mean- 
ing of  the  contract,  which  will  preclude  the 
contractors  from  recovering  the  expense  in- 
curred in  the  unsuccessful  experiment  with 
such  system  because  not  agreed  upon  in 
writing  by  the  parties.  United  States  v. 
Barlow,  184  U.  S.  123,  22  Sup.  Ct.  Rep.  468, 

46:  463 

289.  Where  one  contracted  to  furnish  ma- 
terials for  the  government,  and  the  contract 
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provided  that  no  departure  from  its  condi- 
tion should  be  made  without  "the  written 
consent  of  the  Secretary  of  the  Treasury," 
he  cannot  recover  a  larger  price  for  better 
materials  furnished,  required  by  the  assist- 
ant superintendent,  without  such  consent. 
Hawkins  v.  United  States,  96  U.  S.  689, 

24:  607 
Cited  In  Driscoll  v.  United  States.  34  Ct.  CI. 
524— Barlow  v.  United  States,  35  Ct.  CI.  648 
— McLaughlin  v.  United  States,  36  Ct.  CI.  190 
— Maine  v.  United  States,  36  Ct.  CI.  559— 
McLaughlin  v.  United  States,  37  Ct.  CI.  197 
— Venable  Constr.  Co.  v.  United  States,  114 
Fed.  770 — Moses  y.  United  States,  116  Fed. 
628. 

290.  An  advance  of  prices  during  the 
term  of  the  contract  cannot  be  allowed  to  a 
claimant  under  an  act  of  Congress  provid- 
infr  for  additional  compensation  to  him  for 
additional  cost  caused  by  changes  or  alter- 
ations required  by  the  government,  but  de- 
clairing  that  no  allowance  for  any  advance 
in  the  price  of  labor  or  material  shall  be 
considered,  unless  such  advance  occurred 
during  the  prolonged  term  for  completing 
the  work,  rendered  necessary  by  delay  re- 
sulting from  the  action  of  the  government. 
United  States  v.  Bliss,  172  U.  S.  321,  19 
Sup.  Ct.  Rep.  216,  43:  463 

291.  A  party  who  contracted  with  the 
government  for  the  construction  of  an  iron- 
clad steam  battery  cannot  recover  any  com- 
pensation for  the  increase  of  prices  of  labor 
and  materials  during  the  delay  caused  by 
changes  in  the  plan  on  the  part  of  the  gov- 
ernment, although  the  agreement  required 
pay  for  extra  expense  caused  by  such 
changes.  This  cannot  be  construed  to  cover 
any  increase  in  the  cost  of  work  not 
changed.  Cliouteau  v.  United  States,  95  U. 
S.  61,  24:  371 
Cited  In  Swift  v.  United  States,  14  Ct.  CI.  231 

— Chouteau  v.  United  States,  20  Ct.  CI.  252 
—Lawrence  v.  United  States,  32  Ct.  CI.  256. 

Transportation  contracts. 

Liability  of  United  States  for  Property 
Lost  by  Failure  to  Afford  Military 
Protection,  see  infra,  348,  349. 

292.  Where,  in  a  contract  for  the  trans- 
portation of  government  stores,  it  was 
agreed  that  distances  should  be  ascer- 
tained and  fixed  by  the  chief  quartermaster, 
in  the  absence  of  fraud  or  bad  faith  his  ac- 
tion is  conclusive  upon  both  parties.  Kihl- 
berg  V.  United  States,  97  U.  S.  398,  24:  1108 
Distinguished  in  Central  Trust  Co.  v.  Louis- 
ville, St.  L.  &  T.  R.  Co.  70  Fed.  286. 

Cited  in  Sweeney  t.  United  States,  109  U.  S. 
620,  27  L.  ed.  1053,  3  Sup.  Ct.  Rep.  344— 
Martlnsburg  &  P.  R.  Co.  v.  March,  114  U.  S. 
550,  29  L.  ed.  256,  5  Sup.  Ct.  Rep.  1035 — 
Chicago,  S.  F.  &  C.  R.  Co.  v.  Price,  138  U.  S. 
193,  34  L.  ed.  919.  11  Sup.  Ct.  Rep.  290 
— United  States  t.  Gleason,  175  U.  S.  605, 
44  L.  ed.  291,  20  Sup.  Ct.  Rep.  228 — Sweeny 
v.  United  States,  15  Ct.  CI.  412— Henegan 
V.  United  States,  17  Ct.  CI.  285— Otis  v. 
United  States,  24  Ct,  CI.  72— Kennedy  v. 
United  States,  24  Ct.  CI.  139 — Gleason  v. 
United  States,  33  Ct.  CI.  80— Driscoll  v.  Unit- 
ed States,  34  Ct.  Cl.  524— McLaughlin  v. 
United  States,  30  Ct.  Cl.  180— McLaughlin  v. 


United  States,  37  Ct.  Cl.  189— Fletcher  ▼. 
New  Orleans  &  N.  E.  R.  Co.  19  Fed.  731— 
Bowe  V.  United  States,  42  Fed.  780 — Ogden 
v.  United  States,  9  C.  C.  A.  252,  13  V.  S. 
App.  615,  60  Fed.  727— Pauly  Jail  Bldg.  A 
Mfg.    Co.    V.   Hemphill   County,    10   C   C.  A. 

598.  23  U.  S.  App.  481,  62  Fed.  704— MuodT 
V,  Louisville  &  N.  R.  Co.  14  C.  C.  A.  58T. 
31  U.  S.  App.  606,  67  Fed.  637— Central 
Trust  Co.  V.  Louisville.  St.  L.  &  T.  R.  Co 
70  Fed.  284 — United  States  v.  North  Ameri- 
can Commercial  Co.  74  Fed.  150 — Elliott  v. 
Missouri,  K.  &  T.  R.  Co.  21  C.  C  A,  5,  44» 
U.  S.  App.  61,  74  Fed.  709 — Crane  Elerstor 
Co.  V.  Clark,  26  C.  C.  A.  103,  53  U.  8.  App. 
257,  80  Fed.  708— "Newman  ▼.  United  SUtes. 
81  Fed.  126 — ^Michigan  Stone  &  Supply  Co. 
y.  Harris,  27  C.  C.  A.  10,  54  U.  S.  App.  137, 

I      81  Fed.  931 — Breyman  y.  Ann  Arbor  R.  Co 

I      85  Fed.  585— Logansport  &  W.  V.  Gas  Co.  v. 

j      Peru,    89    Fed.    187 — United    States    use  of 

I      Hudson   River   Stone  Supply  (^o.   v.    Venable 

'      Constr.  Co.   124  Fed.  273— United   States  t 

I      Bonness.   60  C.    C.   A.   325,    125   Fed.  489- 

MoWle   V.   Shea,   62   C.   C.  A.   327,    127  Fed. 

529 — American  Bonding  &  T.  Co.  ▼.  Gibson 

County,    62    C.    C.    A.    399.    127    Fed.    67J- 

Unlted  States  ▼.  Ellis.  2  Ariz.  257,  14  Pae. 

300 — Hot  Springs  R.  Co.  v.  Maher,  48  Ait. 

529,   3   S.    W.   639— Church  y.    Shanklin.  99 

Cal.    629.    17    L.R.A.    213,    30    Pac    7b9- 

Fontauo    v.    Robblns,    18   App.    D.   C.    416— 

Howard    v.   Pensacola  &   A.   R.   Co.    24  Fit. 

599,  5  So.  356 — Moran  v.  Schmitt,  109  Hlrfa 

292.  67  N.  W.  323 — Lamson  y.  Marshall.  1^3 
Mich.  266,  96  N.  W.  78— St.  Paul  &  N.  P. 
R.  Co.  V.  Bradbury,  42  Minn.  227,  44  N.  W. 
1 — Williams  V.  Chicago.  S.  F.  &  C.  B.  Ca 
153  Mo.  546.  54  S.  W.  689 — Wortman  t. 
Kleinscbmidt,  12  Mont.  335.  30  Pac  280- 
Whlteman  v.  New  York,  21  Hun,  121 — Board 
of  Education  v.  First  Nat.  Bank.  70  Han. 
627,  24  N.  Y.  Supp.  392— Llyesley  y.  Johns- 
ton. 45  Or.  40,  65  L.R.A.  787,  106  Ad. 
St.  Rep.  647,  76  Pac.  946 — Qalyeston,  H.  A 
S.  A.  R.  Co.  V.  Henry,  65  Tex.  692 — Bo.'tt 
ler  y.  Tendlck,  73  Tex.  494,  5  L.R.A.  27«, 
11    S.    W.    497— Fairmont    Plumbing   Co.  ▼. 

*  Carr,  54  W.  Va.  279.  46  S.  B.  458. 

293.  Where  a  contract  waa  made  to  trans- 
port supplies  for  the  government  durin? 
war,  the  words  ''posts  or  stations*'  used 
therein  do  not  include  railway  depots  or 
stations,  but  only  military  posts  or  sta 
tions.  Caldwell  v.  United  States  (Cald 
weirs  Case)  19  Wall.  264,  22: 114 

294.  A  military  post  or  depot  on  the  west 
bank  of  the  Missouri  river,  already  in  exist- 
ence when  a  contract  for  the  transportation 
of  military  stores  was  made,  does  not  com'' 
within  the  terms,  "at  such  points  or  plar*^ 
at  which  posts  or  depots  shall  be  establi^he^i 
during  the  continuance  of  this  contract.  (»n 
the  west  bank  of  the  Missouri  river."  lait 
ed  States  v.  Caldwell  ( Caldwell's  Ca!>ei  1^ 
Wall.  264,  22: 114 

295.  A  military  station  or  depot  is  not 
within  the  terms  of  the  contract,  as  a  point 
from  which  transportation  of  military 
stores  was  to  be  made,  when  not  particuUr 
ly  specified,  while  other  stations  were.  Unit- 
ed States  V.  Caldwell  (Caldwell's  Case)  19 
WaU.  264,  22: 114 

296.  The  points  of  departure  particularly 
specified  in  a  contract  for  the  transporta- 
tion of  military  stores  in  one  article  cannot 
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be  enlarged  by  looser  language  used  in  a  i 
later  article,  where  another  subject  is  pro- 
vided for,  and  the  points  of  departure  are 
mentioned  in  an  incidental  manner  only. 
United  States  t.  Caldwell  (Caldweirs  Case) 
19  Wall.  264,  22:  114 

297.  Where  a  contract  for  transportation 
provided  that  the  quartermaster  should  give 
receipts  for  the  quantity  delivered,  upon 
whicn  payment  should  be  made,  the  payment 
of  transportation  must  be  regulated  by  the 
weight  actually  delivered  at  the  place  of  des- 
tination, not  by  the  weight  received  for  de- 
livery. Kihlberg  v.  United  States,  97  U.  S. 
398,  24:1106 

298.  A  person  who,  by  a  contract  made 
with  him  by  the  quartermaster's  department 
of  the  Army,  agrees  to  furnish  all  the  steam- 
boat transportation  required  by  the  United 
States,  for  officers  and  soldiers,  between  cer- 
tain places,  and  to  certain  Indian  posts  and 
agencies,  is  not  entitled  to  claim  compensa- 
tion for  Indian  supplies  never  in  the  charge 
of  the  quartermaster's  department  for 
transportation,  transported  by  another  per- 
son under  a  contract  between  him  and  the 
commissioner  of  Indian  affairs.  Hazlett  v. 
United  States,  115  U.  S.  291,  6  Sup.  Ct. 
Rep.  48,  29:  382 

299.  Where  government  contractors  bound 
themselves  to  transport  supplies  from  any 
posts  or  stations  that  might  be  established 
within  a  certain  district,  and  from  one 
point  to  another  on  the  route,  they  were 
not  entitled  to  compensation  for  the  distance 
traveled  by  unloaded  teams  in  reaching  the 
post  where  they  were  to  receive  the  supplies, 
but  only  for  the  distance  the  supplies  were 
carried.  Black  v.  United  States,  91  U.  S. 
267,  23: 324 

300.  A  contract  made  by  the  government 
with  one  who  agreed  to  transport  all  the 
military  stores  and  supplies  for  which  the 
quartermaster's  department  should  require 
transportation  by  contract  from  Fort  Leav- 
enworth to  Fort  Union  is  not  broken  by  a 
purchase  at  Fort  Leavenworth  by  the  sub- 
sistence department  of  the  United  States  oi 
com  to  be  delivered  by  the  seller  at  Fort 
Union.  The  duties  of  the  quartermaster's 
department  and  of  the  department  of  sub- 
sistence are  distinct.  Shrewsbury  v.  Unit- 
ed States,  18  Wall.  664,  21 :  850 

Bianafactnre  and  sale  of  goods. 

Necessity  of  Provision  for  Termination 
of  Contract,  see  supra,  265. 

Mistake  in  Contract,  see  supra,  266. 

Purchase  Implied  from  Use  or  Con- 
sumption of  Commodities,  see 
supra,  277-279. 

301.  Where  the  Commissioner  of  Internal 
Revenue  made  a  contract  for  distillers'  me- 
ters for  the  government,  and,  by  the  con- 
tract, the  Commissioner  had  the  right  at  any 
time  to  revoke  the^  order  adopting  the  meter, 
and  to  direct  the  discontinuance  of  its 
manufacture  on  behalf  of  the  government, 
and  the  power  of  revocation  and  discontinu- 


ance was  exerted  by  an  order  of  June  8, 
1870,  reserving  the  rights  of  the  manufac- 
turer as  to  all  meters  in  process  of  con- 
struction, not  exceeding  twenty  sets,  the 
government  was  not  liable  to  pay  for  the 
meters  on  hand  June  8,  1871,  when  their 
further  use  was  discontinued.  Tice  v.  Unit- 
ed States,  99  U.  S.  286,  25:  352 

302.  Under  a  contract  for  all  the  hides 
of  beef  cattle  slaughtered  for  Indians  at  a 
certain  camp,  up  to  a  certain  date,  which 
the  superintendent  at  that  place  should  de- 
cide were  not  required  for  the  comfort  of 
the  Indians,  it  is  no  breach  of  the  contract 
on  the  part  of  the  government  that  the 
commissioner  of  Indian  affairs  directed  that 
all  the  cattle  should  be  turned  over  to  the 
Indian  agent  on  foot,  by  reason  of  which 
none  were  slaughtered  by  any  person  acting 
under  the  authority  of  the  United  States, 
and  that,  consequently,  no  hides  could  be  de- 
livered under  the  contract.  Lobenstein  v. 
United  States,  91  U.  S.  324,  23:  410 
Cited  in  Gleckler  v.  Slavens,  S  8.  D.  380,  S9  N. 

W.  323. 

Quantity  of  goods. 

Loss  Due  to  Suspension  of  Purchases, 
see  infra,  342. 

Presumption  that  Contractor  for  Sup- 
plies Dispensed  with  Requisition 
or  Notice,  see  Evidence,  585. 

303.  Where  the  contract  is  not  for  the  de- 
livery of  any  particular  lot  or  quantity, 
but  to  deliver  at  a  government  post  880 
cords  of  wood,  "more  or  less,"  as  shall  be 
determined  to  be  necessary  by  the  post  com- 
mander, the  quantity  designated  is  to  be  re- 
garded merely  as  an  estimate  of  what  shall 
be  necessary,  to  be  determind  by  the  post 
commander.  Brawley  use  of  Myrick  v.  Unit- 
ed States,  96  U.  S.  168,  24:  622 
Cited  In  Watts  v.  Camors,  115  U.  S.  361,  29  I^ 

ed.  408,  6  Sup.  Ct.  Rep.  91 — Pine  River  Log- 
ging &  Improv.  Co.  v.  United  States,  186  U. 
S.  289,  46  L.  ed.  1169,  22  Sup.  Ct.  Rep.  920 
^Merriam  v.  United  States,  14  Ct.  CI.  300— 
Ruflfee  V.  United  States,  15  Ct.  CI.  296 — 
Power  V.  United  States,  18  Ct.  CI.  277 — 
Sclinelder  v.  United  States,  19  Ct.  CI.  554— 
Wilson  v.  United  States,  23  Ct.  CI.  81— 
Moore  v.  United  States,  38  Ct.  CI.  607— 
United  States  v.  Pine  River  Logging  &  Im- 
prov. Co.  32  C  .C.  A.  410,  61  U.  S.  App.  69, 
89  Fed.  911— Budge  v.  United  Smelting  & 
Ref.  Co.  43  C.  C.  A.  666,  104  Fed.  499— 
Wolflf  V.  Wells,  F.  &  Co.  52  C.  C.  A.  630,  115 
Fed.  36 — Gleckler  v.  Slavens,  5  S.  D.  381, 
59  N.  W.  323— Kirwan  v.  Van  Camp  Pack- 
Ing  Co.  12  Ind.  App.  6,  39  N.  E.  536 — 
New  England  Dressed  Meat  &  Wool  Co.  v. 
Standard  Worsted  Co.  165  Mass.  332,  52  Am. 
St.  Rep.  516,  43  N.  B.  112— Holland  v.  Rea, 
48  Mich.  221,  12  N.  W.  167— Ready  v.  J.  L. 
Fulton  Co.  86  App.  Dlv.  206,  83  N.  Y.  Supp. 
627 — Ready  v.  J.  L.  Fulton  Co.  179  N.  Y. 
404,  72  N.  E.  317 — Roberts  v.  Andrews,  15 
Pa.  Super.  Ct.  311 — Rib  River  Lumber  Co.  v. 
Ogllvle,  113  Wis.  487,  89  N.  W.  483. 

304.  A  contract  with  the  United  States 
to  supply  "600,000  pounds,  more  or  less,  of 
oats,  or  such  other  quantity,  more  or  less, 
as  may  be  required  from  time  to  time  for 
the  wants,  etc.,  in  such  quantities  and  at 
auch  times  as  the  receiving  officer  may  re- 
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quire/'  made  with  knowledge  of  a  similar 
existing  contract  with  another  person,  can- 
not be  construed  to  bind  the  United  States 
to  receive  more  than  600,000  pounds,  except 
at  its  option.  Merriam  v.  United  States, 
307  U.  S.  437,  2  Sup.  Ct.  Rep.  536,    27:  531 

As  to  place  for  delivery  of  g^oods. 

305.  The  camp  at  Los  Quemados  of  the 
main  body  of  United  States  troops  in  the 
vicinity  of  Havana,  situated  about  6  or  8 
miles  from  that  city,  and  about  2^  miles 
from  the  beach  of  Marianao,  and  connected 
with  both  points  by  rail,  is  not  "situated 
in  the  interior  of  the  island*'  within  the 
meaning  of  an  agreement  on  the  part  of  the 
United  States  to  take  the  fresh  beef  needed 
at  posts  or  camps  so  situated,  made  pursu- 
ant to  advertisements  for  proposals,  in 
which  the  phrases  "posts  remote  from  the 
seacoast"  and  "posts  and  camps  in  the  in- 
terior of  the  island"  were  used  as  synony- 
mous. Simpson  v.  United  States,  199  U.  S. 
397,  26  Sup.  Ct.  Rep.  54,  50:  245 

306.  Contract  provisions  that  Army  ra- 
tions be  furnished  at  a  specified  price,  "at 
any  place  on  the  road  between  Nashville  and 
Bear  Creek,"  and  "at  any  place  in  the  Chick- 
asaw or  Choctaw  country  on  the  road  be- 
tween Bear  creek  and  Natchez,"  and  that 
the  price  of  rations  issued  at  any  places  not 
specified  should  be  thereafter  agreed  upon 
by  the  government  and  the  contractor,  re- 
fer to  existing  condition  as  to  the  loca- 
tion of  the  highway  and  the  reputed  bound- 
aries of  the  Indian  country  at  inception  of 
contract.  United  States  v.  Wilkins,  6 
Wheat.  135,  5:  225 

Price  of  goods  and  payment. 

Mode  of  Computing  Value  of  Commodi- 
ties Used  without  Express  Con- 
tract, see  supra,  27^ 

Quantum  Meruit^  see  supra,  280. 

Goods  Delivered  and  Accepted  after 
Agreed  Time,  see  infra,  352. 

Effect  of  Selling  Rejected  Commodities 
under  New  Agreement  as  to  Price, 
see  infra,  354. 

307.  Where  one  contracted  to  deliver 
granite  for  the  construction  of  a  building 
by  the  United  States,  and  the  latter  stipu- 
lated to  pay  "the  sum  of  65  cents  per  cubic 
foot  for  all  stones  when  the  quarried  di- 
mensions do  not  exceed  20  cubic  feet  to  each 
stone,  and  one  cent  additional  for  every 
cubic  foot  of  those  having  such  dimensions 
exceeding  twenty  feet,*' — Held,  that  as  to 
stones  whose  dimensions  exceed  20  cubic  feet, 
the  mode  of  ascertaining  the  price  is  to  add 
to  the  65  cents  as  many  cents  as  there  are 
cubic  feet  in  the  stone,  and  this  sum  will 
constitute  the  price  per  cubic  foot.  United 
States  V.  Dix  Island  Granite  Co.  105  U.  S. 
37,  26: 1005 
Cited  in  Cape  Ann  Granite  Co.  v.  United  States, 

20  Ct.  CI.  0. 

308.  If  the  parties  to  a  contract  for  Army 
rations,  which  leaves  thtB  price  to  be  ad- 
justed by  the  government  and  the  contract- 
or, cannot  agree  upon  a  price,  a  reasonable 


compensation  is  to  be  proved  by  competent 
evidence,  and  settled  by  a  jury.  United 
States  V.  Wilkins,  6  Wheat.  135,  5:  225 
Cited  in  Ilumaston  v.  American  Telei;.  Co.  29 

Wall.    28,    22   L.   ed.   281— Tillou    v.    United 

States,  1  Ct.  CI.  225. 

309.  Where  one  contracted  to  furnish  the 
Postoffice  Department  with  adhesive  stamps, 
and  to  keep  on  hand  a  suflScient  quantity 
to  meet  all  its  orders,  to  be  paid  for  on  deliv- 
ery, the  United  States  was  under  no  obliga- 
tion to  pay  until  there  had  been  a  requisi- 
tion by  the  department  and  a  delivery  in 
conformity  therewith.  Continental  Bank 
Note  Co.  V.  United  States,  154  U.  S.  671,  14 
Sup.  Ct.  Rep.  1194,  Appx.  and  26:  997 

Passing  of  title. 

310.  The  stock  of  adhesive  stamps  on 
hand,  although  manufactured  and  stored 
under  the  supervision  of  an  agent  of  the 
Postoffice  Department,  remains  until  de- 
livery the  property  of  one  contracting  to 
deliver  to  the  government  a  sufficient 
quantitv  to  meet  all  its  orders.  Continental 
Bank  Note  Co.  v.  United  States,  154  U.  S. 
671  Appz.  and  14  Sup.  Ct.  Rep.  1194, 

26:997 

311.  Where  one  had  contracted  with  the 
government  to  furnish  all  the  supplies  need- 
ed at  certain  forts  in  Arizona,  the  title  to 
the  goods  did  not  pass  to  the  government 
until  delivered  in  Arizona,  although  inspect- 
ed before  shipment  by  government  officials. 
Where  he  was  prevented  from  so  delivering 
them  by  the  public  enemy,  the  loss  is  his. 
and  not  that  of  the  United  States.  Grant  t. 
United  States,  7  Wall.  331,  19:  194 
Cited  in   McKee   v.   United   SUtes,   12   Ct.  CI. 

564— Seeligson  v.  Philbrick,  30  Fed.  601— 
Stone  y.  Walte,  88  Ala.  605,  7  So.  177- 
Bishop  T.  Mlnderhout,  128  Ala.  164,  52  L.R. 
A.  396,  86  Am.  St.  Rep.  134,  29  So.  11— 
Thomas  v.  Ramsey,  47  Mo.  App.  92. 

Measurement  of  work  done. 

312.  Where  a  contractor  was  to  build  an 
embankment  and  be  paid  by  the  cubic  yard, 
if  the  foundation  on  which  it  was  built  set- 
tled while  the  building  was  going  on,  and 
the  quantity  necessary  to  be  built  thereby 
increased,  the  waste  and  shrinkage  was  the 
loss  of  the  government;  he  was  entitled  to 
be  paid  for  the  whole  number  of  yard'' 
actually  built;  and  if  the  system  of 
measurement  did  not  enable  the  engineer  to 
compute  it  accurately,  it  should  be  done  ap- 
proximately, or  by  some  other  system. 
Clark   V.  United   States,   6   Wall.  543, 

18:  916 
Cited  in  Salomon  ▼.  United  States,  7  Ct.  ri 
493 — Lyons  v.  United  States,  30  Ct.  C  3<>4 
—Collins  V.  United  States,  34  Ct.  CI.  334— 
Barlow  v.  United  States,  35  Ct.  CI.  546— 
Carroll  Contracting  Co.  v.  GUsonite  Booflni: 
&  Paving  Co.  98  Mo.  App.  88,  71  S.  W. 
1119. 


Cutting  and  delivery  of  timber. 

Liability  for  Ertra   Compensation, 
infra,  343. 


UNITED  STATES,  VI.  d. 


5797 


Evidence  of  Dead  and  Down  Timber  in 
Action  for  Cutting  and  Delivering 
more  than  Contract  Quantity,  see 
Evidence,  2250. 

313.  314.  A  contract  for  wood,  to  be  de- 
livered at  a  military  post,  is  not  violated 
'by  the  government,  by  a  refusal  to  allow  it 
to  be  cut  within  the  military  reservation, 
when  no  such  right  is  given  by  the  contract. 
Francis  use  of  Myrick  v.  United  States,  96 
U.  S.  354,  24:  663 

Insurance  and  Indemnity  for  loss. 

315.  A  contract  for  granite,  whereby  the 
United  States  agrees  to  pay  for  labor,  tools, 
and  materials,  "and  insurance  on  the  same," 
does  not  create  a  liability  for  any  insurance 
where  none  was  in  fact  effected  or  paid  for 
by  the  contractor.  Tillson  v.  United  States, 
129  U.  S.  101,  9  Sup.  Ct.  Rep.  255,     32:  636 

316.  A  contract  whereby  the  United 
States  assumed  the  risk  of  *' damage  to  cut- 
ting on  said  stone  whila  being  transported" 
does  not  make  the  United  States  liable  for  a 
loss  by  a  peril  of  the  sea  during  transporta- 
tion. Tillson  V.  United  States,  129  U.  S. 
101,  9  Sup.  Ct.  Rep.  255,  32:  636 

317.  The  United  States,  as  bailee  for  hire 
of  a  vessel  upon  an  implied  contract,  is  not 
responsible  for  its  loss,  in  the  absence  of 
negligence  attributable  to  government  em- 
ployees. Clark  V.  United  States,  95  U.  6. 
539,  24:  518 

318.  Where  the  United  States  became  in- 
surer against  war  risks,  and  the  vessel  wa» 
destroyed  by  such  risk  before  the  treight 
earned  amounted  to  the  appraised  value  or 
price,  the  plaintiff's  loss  could  not  have  ex- 
ceeded what  remained  unpaid  of  that  sum, 
and  he,  having  already  received  that  sum, 
can  have  no  further  claim.  New  Bedford 
&  N.  Y.  Steam  Propeller  Co.  v.  United 
States,  14  Wall.  670,  20:  760 

Implied  warranty  of  conditions. 

319.  A  guaranty  of  the  nature  of  the  soil 
under  the  site  of  the  proposed  dock  is  not 
implied  in  a  contract  to  construct  for  the 
United  States  a  dock  according  to  specifi- 
cations, within  a  designated  time,  for  an 
agreed  price,  upon  an  "available"  site  to  be 
selected  by  the  United  States,  where  the 
bidder  knows  that  a  test  of  the  soil  has  been 
made,  but  does  not  require  a  warranty  that 
the  ground  selected  shall  be  of  a  defined 
character.  Simpson  v.  United  States,  172 
U.  S.  372.  19  Sup.  Ct.  Rep.  212,  43:  482 
Cited  la   Collins  v.   United   States*   34   Ct.   CJ. 

324— Bursrwyn  v.  United  States,  34  Ct.  01. 
359— Atlantic  Dredging  Co.  v.  United  States, 
35  Ct  CI.  477— Groton  Bridge  &  Mfg.  Co.  v. 
Alabama  &  Y.  R.  Co.  80  Miss.  173,  31  So. 
739. 

Obligation  on  commercial  paper. 

320.  When  the  United  States  is  a  party 
to  commercial  paper,  it  incurs  all  the  re- 
sponsibilities of  private  persons.  Cooke  v. 
United  States,  91  U.  S.  389,  23:  237 
Pierce  v.  United  States  (The  Floyd  Accept- 
ances) 7  Wall.  666,  19:  169 

OUed  In  Cooke  v.  United  SUtes,  91  U.  S.  396, 


23  L.  ed.  242— United  States  v.  NashTlIle* 
C,  ft  St.  L.  R.  Co.  118  U.  S.  125,  30  L.  ed. 
83,  6  Sup.  Ct,  Rep.  1006— McKnlght  v.  Unit- 
ed States.  13  Ct.  CI.  306 — Cape  Ann  Granite 
Co.  V.  United  States,  20  Ct.  CI.  11— Choctaw 
Nation  V.  United  States,  21  Ct.  CI.  104— 
Carr  v.  United  States,  22  Ct.  CI.  158— 
Duval  V,  United  States,  25  Ct.  CI.  60 — Cooke 
V.  United  States,  12  Blatchf.  59,  Fed.  Cas. 
No.  3,178— United  States  v.  De  Visser,  10 
Fed.  658 — United  States  v.  Campbell,  10  Fed. 
821— United  States  ▼.  Beebe,  4  McCrary,  18, 
17  Fed.  41— United  States  v.  Clinton  Nat. 
Bank,  28  Fed.  358 — Church  of  Christ  v. 
Church  of  Jesus  Chrl^,  L.  D.  S.  17  C.  C.  A. 
399,  36  U.  S.  App.  379.  71  Fed.  252— United 
States  V.  North  American  Commercial  Co.  74 
Fed.  151— Judson  v.  United  States,  67  C.  C. 
A.  103,  120  Fed.  643 — State  ex  rel.  Lewis  v. 
Dennis,  39  Kan.  516,  18  Pac.  723 — Pugh  v. 
Moore,  44  La.  Ann.  223,  10  So.  710 — Mon- 
tague v.  Boston  ft  A.  R.  Co.  124  Mass.  247 — 
McCann  v.  Randall,  147  Mass.  88,  9  Am.  St. 
Rep.  666,  17  N.  E.  75— United  States  v. 
Central  Nat.  Bank,  14  Pblla.  579— State  v. 
Snyder,  66  Tex.  700,  18  S.  W.  106. 

321.  When  the  United  States  is  a  party 
to  commercial  paper,  it  incurs  all  the  re- 
sponsibilities of  private  persons,  except  that 
the  United  States  cannot  be  sued.  United 
States  V.  Bank  of  the  Metropolis,  15  Pet. 
377,  10: 774 
Distinguiahed  In  The  Floyd  Acceptances  (Pierce 

V.  United  States)  7  Wall.  678,  19  L.  ed. 
174. 

Cited  in  United  States  v.  Bank  of  United 
States,  5  How.  405,  12  L.  ed.  210— Cotton  v. 
United  States.  11  How.  232,  13  L.  ed.  676— 
National  Bank  ▼.  MlUard,  10  Wall.  158,  19 
L.  ed.  900— Cooke  v.  United  States,  91  U. 
S.  396,  23  L.  ed.  242— United  States  v. 
State  Nat.  Bank,  96  U.  S.  36,  24  L.  ed.  648— 
United  States  v.  Nashville,  C.  &  St.  L.  R.  Co. 
118  U.  S.  125,  30  L.  ed.  83,  6  Sup.  Ct.  Rep. 
1006— Pierce  v.  United  States,  1  Ct.  CI.  201 
— Fendali  v.  United  States,  14  Ct.  CI.  251 
— Southern  P.  Co.  v.  United  States,  28  Ct. 
CI.  105— Lyons  v.  United  States,  30  Ct.  CI. 
361— Spofford  v.  United  States,  32  Ct.  CI. 
457— Clifford  v.  United  States,  34  Ct.  CI. 
232— Cooke  v.  United  States,  12  Blatchf.  69, 
Fed.  Cas.  No.  3.178 — Re  858  Bales  of  Cot- 
ton, Blatchf.  Prize  Cas.  326,  Fed.  Cas.  No. 
4,318 — United  States  v.  Ames,  1  Woodb.  & 
M.  81,  Fed.  Cas.  No.  14,441 — Buchanan  v. 
Knoxville  &  O.  R.  Co.  18  C.  C.  A.  129,  87 
U.  S.  App.  499,  71  Fed.  331— United  States 
V.  Tygh  Valley  Land  &  Live  Stock  Co.  V6 
Fed.  694 — United  States  v.  Holmes,  105  Fed. 
43 — Re  Strawbrldge,  39  Ala.  391 — State  ex 
rel.  Weaver  v.  Brewer,  61  Ala.  323 — State 
ex  rel.  Plock  v.  Cobb,  64  Ala.  156— United 
States  ex  rel.  Halstead  v.  Wyman,  2  Mackey, 
406— Re  Hoeveler,  21  D.  C.  113— State  ex 
rel.  Lewis  ▼.  Dennis,  39  Kan.  516,  18  Pac. 
723 — Pugh  V.  Moore,  44  La.  Ann.  232,  10  So. 
710 — People  v.  Brandreth,  36  N.  Y.  197 — 
Lynch  v.  United  States,  13  Okla.  145,  73 
Pac.  1095— Bond  Debt  Cases,  12  S.  C.  272 — 
Jones  V.  United  States,  48  Wis.  409,  4  N.  W. 
519. 

322.  The  United  States  must  give  the 
same  notice  to  charge  an  indorser  on  ne- 
gotiable paper  owned  by  it,  as  would  be  re- 
quired of  any  private  holder.  United  States 
V.  Nashville,  C.  A  St.  L.  R,  Co,  118  U.  S. 
120,  6  Sup.  Ct.  Rep.  1006,  30:  81 
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»  Editorial  note. 

Rights  and  liabilities  of,  as  party  to  ne- 
gotiable  instruments.  6:  728 

e.  Performance  or  Breach  and  Hights 
Thereafter, 

Liability  Generally,  see  supra,  44. 

Capacity  of  United  States  to  Sue  for  Dam- 
ages, see  supra,  137. 

As  to  Sale  of  Surplus  Commodities  if  any 
should  be  Unused,  see  supra,  302. 

As  to  Damages  Entailed  by  Change  or  Extra 
Work  or  Loss,  see  infra,  VI.  f. 

Waiver  of  Breach  by  Execution  of  New  Con- 
tract, see  infra,  357. 

Measure  of  Damages  for  Breach,  see  Dam- 
ages, 78,  79,  99. 

Loss  of  Profits  as  Element  of  Damages  from 
Breach,  see  Damages,  353. 

Waiver  of  Performance  under  Prior  Con- 
tract as  Excusing  Breach,  see  Evidence, 
2141. 

As  to  Specific  Performance,  see  Courts,  419. 

Amount  of  Recovery  for  Refusal  to  Award 
Contract,  see  Damages,  152. 

Duress  by  United  States  in  Requiring  Modi- 
fication of  Contract,  see  Duress,  7. 

Evidence  in  Action  on  Bond  of  Contractor 
to  Furnish  Supplies  for  Army,  see  Evi- 
dence, 1103. 

Power  of  Secretary  of  War  to  Suspend  Pay- 
ment upon  Contract  or  to  Adjust  the 
Same,  see  Executive  Departments,  36, 
37. 

Things  necessary  to  enable  opposite 
party  to  perform. 

Loss  Dependent  on  Delays  Caused  by 
United  States,  see  infra,  341. 

Regulations  Rendering  Contract  More 
Difficult  or  Onerous,  see  infra,  351. 

See  also  infra,  339. 

323.  Where  the  contract  requires  an  ex- 
penditure, by  the  contractor,  of  a  large  sum 
in  preparation  to  perform  it,  and  a  con- 
tinuous readiness,  the  United  States  must 
do  whatever  is  necessary  to  enable  such  con- 
tractor to  comply  with  the  contract.  Unit- 
ed States  v.  Speed,  8  Wall.  77,  19:  449 
Cited  in  Caldwell  v.  United  States,  8  Ct.  CI. 

851— Brawley  v.  United  States,  11  Ct.  CI. 
632 — Merriam  ▼.  United  States,  14  Ct.  CI. 
300 — ^Hazlett  ▼.  United  States,  16  Ct.  CI. 
458— Kelly  v.  United  States,  31  Ct.  CI.  874 
— St.  Louis  Hay  &  Grain  Co.  v.  United 
States,  37  Ct.  CI.  290 — Houston  Conatr.  Co. 
V.  United  States,  38  Ct.  CI.  736— Southwest 
Missouri  Light  Co.  v.  JopUn,  101  Fed.  28— 
Rioux  ▼.  Ryegate  Brick  Co.  72  Vt.  154,  47 
Atl.  406. 

324.  Where,  in  a  contract  to  replace  a 
government  building  destroyed  by  fire,  it 
was  agreed  that  the  foundations  and  brick 
walls  uninjured  should  remain,  it  was  the 
duty  of  the  United  States  to  point  out  the 
work  to  remain,  and  this  was  performed  by 
allowing  it  to  stand,  and  by  not  directing 
it  to  be  taken  down.  United  States  v.  Gib- 
bons, 109  U.  S.  200,  a  Sup.  Ct.  Rep.  117, 

27:  906 


Delay  caused  by  changes. 

Damages  for  Refusal  to  Accept  where 
Performance  was  Delayed,  see  in- 
fra, 333. 

Liability  for  Expense  Caused  by 
Changes,  see  intra,  344,  345. 

See  also  supra,  290,  291;  infra,  341. 

325.  Where  the  United  States  baa  entered 
into  a  contract  to  purchase  and  pay  for  all 
the  carbines,  not  exceeding  a  specified 
amount,  which  the  contractor  can  make  in 
six  months,  and  the  latter  could  have  made 
the  entire  number  within  that  time  except 
for  a  change  in  construction  at  the  request 
of  the  government,  such  an  extension  of 
time  must  be  given  for  the  completion  of 
the  entire  number  as  is  rendered  necessary 
by  the  change  requested.  Amoskeag  Mtg. 
Co.  V.  United  States,  17  Wall.  592,  21 :  715 
Cited   in    Smith  v.   United   States.    11    Ct.   CI. 

710— United  States  v.  Smith,  94  U.  S.  217. 
24  L.  ed.  116 — Bowe  v.  United  States,  42 
Fed.  779. 

326.  The  government  is  bound  to  give 
such  an  extension  of  time  for  the  completion 
of  a  contract  for  the  manufacture  of  aims 
as  an  individual  would  have  been  bound  to 
give,  when  the  delay  was  caused  by  its  re- 
quest to  make  changes  in  the  structure  of 
the  arms,  and  both  parties  knew  that  a  de- 
lay would  be  caused  thereby.  Amoskeag 
Mfg.  Co.  V.  United  States,  17  Wall.  592, 

21 :  715 
Cited  in  Texas  &  St.  L.  B.  Co.  v.  Bust,  19  Fel 
245. 

Certificate  of  approval  by  engineer  or 
ofHcer. 

Allowance  for  Expense  of  Replacing 
Disapproved  Work,  see  infra,  347. 

Approval  of  Contract  to  Sell  Nonpublic 
Lands  of  United  States,  see  infra, 
368. 

327.  A  stipulation  in  a  contract  for  trans- 
portation of  troops,  that  payment  shall  be 
made  upon  certificate  of  the  commanding 
officer,  precludes  proof  of  performance  bjr 
other  evidence,  where  the  impracticability 
of  obtaining  such  certificate  is  not  shown. 
United  States  v.  Robeson,  9  Pet.  319, 

9:142 

328.  Where  a  contract  with  the  United 
States  requires  a  certificate  by  an  officer  or 
agent  of  the  government  that  the  work  is 
in  all  respects  as  contracted  for,  such  certifi- 
cate is  a  condition  precedent  to  a  reooveiy, 
unless  it  is  shown  to  have  been  refused 
through  fraud,  such  gross  mistake  as  would 
imply  bad  faith,  or  failure  to  exercise  an 
honest  judgment.  Sweeney  v.  United  States, 
109  U.  S.  618,  3  Sup.  Ct.  Rep.  344,  27:  1053 
Cited  in  Martinsburg  &  P.  B.  Co.  t.  March,  114 

U.  S.  550,  29  L.  ed.  255,  5  Sup.  Ct.  Rep 
1035— Chicago.  S.  P.  &  C.  B.  Co.  v.  Price.  IM 
U.  S.  103,  34  L.  ed.  919,  11  Sup.  Ct  Rl^ 
290 — Gleason  v.  United  States.  33  Ct.  CI.  86 
— Drlscoll  V.  United  States,  34  Ct  CI.  524— 
Ogden  V.  United  States.  9  C.  C.  A.  252,  13 
U.  S.  App.  615,  60  Fed.  727— Pauly  Jail  Bid;. 
&  Mfg.  Co.  V.  Hemphill  County.  10  C  C.  A. 
601,  23  U.  S.  App.  481,  62  Fed.  704— 
Mundy  V.  LouisvUle  &  N.  B.  Co.  14  C.  C  1. 
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587.  31  U.  8.  App.  COC,  07  Fed.  637— Central 
•  Trust  Co.  V.  Louisville,  St.  L.  &  T.  R.  Co.  70 
Fed.  284 — Elliott  y.  Missouri,  K.  &  T.  B.  Co. 
21  C.  C.  A.  5.  40  U.  S.  App.  61,  74  Fed. 
709— Crane  Elevator  Co.  v.  Clark,  26  C.  C.  A. 
103.  53  U.  S.  App.  257,  80  Fed.  708— Brey- 
man  v.  Ann  Arbor  R.  Co.  85  Fed.  585 — 
Liogansport  &  W.  V.  Gas  Co.  v.  Peru,  89 
Fed.  187— Boyce  v.  United  States  Fidelity 
A  6.  Co.  49  C.  C.  A.  281,  111  Fed.  143— 
United  States  use  of  Hudson  River  Stone 
Supply  Co.  V.  Venable  Constr.  Co.  124  Fed. 
273 — ^Parlln  ft  O.  Co.  v.  Greenville,  61  C. 
C.  A.  507,  127  Fed.  61— Mobile  v.  Shea,  62  C. 
C.  A.  327,  127  Fed.  529 — American  Bonding 
A  T.  Co.  V.  Gibson  County,  62  C.  C.  A.  399, 
127  Fed,  673 — Hot  Springs  R.  Co.  ▼.  Maher, 
48  Ark.  529,  3  S.  W.  639 — Howard  v. 
Pensacola  &  A.  B.  Co.  24  Fla.  600.  5  So. 
356— Moran  v.  Schmitt,  109  Mich.  292,  67 
N.  W.  323 — Lamson  v.  Marshall,  133  Mich. 
266,  95  N.  W.  78 — Llvesley  v.  Johnston,  45 
Or.  46,  65  L.R.A.  787,  106  Am.  St.  Rep. 
647,  76  Pac.  946 — East  Tennessee,  V.  &  G.  R. 
Co.  ▼.  Central  Lumber  &  Mfg.  Co.  95  Tenu. 
544,  82  S.  W.  635— Galveston,  H.  &  S.  A. 
R.  Co.  V.  Henry,  65  Tex.  692 — Boettler  v. 
Tendlck.  73  Tex.  494.  5  L.R.A.  276,  11  S.  W. 
497 — Fairmont  Plumbing  Co.  v.  Carr,  54  W. 
Va.  276,  46  S.  E.  458. 

329.  The  approval  of  the  chief  of  engi- 
neers of  the  United  States  Army,  required 
by  a  contract  for  constructing  a  canal, 
which  contains  an  express  provision  that  the 
contract  "shall  be  subject  to  the  approval" 
of  such  engineer,  is  a  future  approval  of  the 
contract  as  written,  and  cannot  be  satisfied 
by  the  engineer's  previous  acts,  such  as  his 
authorization  of  the  acceptance  of  the  con- 
tractor's bid,  and  the  furnishing  of  a  blank 
on  which  to  make  the  contract.  Monroe  v. 
United  States,  184  U.  S.  624,  22  Sup.  Ct. 
Rep.  444,  46:  670 
Cited  in  St.  Louis  Hay  &  Grain  Co.  v.  United 

States,  191  U.  S.  163,  48  L.  ed.  132,  24  Sup. 
Ct.  Rep.  47. 

330.  Approval,  by  the  engineer  in  charge 
of  the  work  of  constructing  a  dry  dock  for 
the  United  States,  of  the  quarry  from  which 
the  sandstone  for  the  ashlar  was  to  be  tak- 
en, is  not  made  final  by  the  contract  provi- 
sion that  such  stone  must  be  "of  quality  ap- 
proved by  the  engineer,*'  so  as  to  forestall 
the  latter's  judgment  of  the  stone  actually 
furnished,  or  the  judgment  of  any  "other 
competent  officer  or  person  or  persons"  who, 
under  the  contract,  might  be  designated  by 
the  Navy  Department,  with  power  to  inspect 
or  reject  any  material  deemed  unsuitable 
for  the  purpose  intended;  but  the  decision 
of  such  engineer  as  to  quality  is  only  final 
as  to  stone  actually  cut  and  delivered. 
United  States  v.  Barlow,  184  U.  S.  123,  22 
Sup.  Ct.  Rep.  468,  46:  463 
Cited  in  United  States  v.  Walsh,  52  C.  C.  A. 

423,  115  Fed.  701. 

Discharge  by  expiration  of  time. 

331.  Where  a  contract  with  the  United 
States  was  limited  to  a  fixed  period,  the 
United  States  was  not  bound  to  order,  nor 
the  contractor  to  deliver,  after  the  end  of 
that  time.  Continental  Bank  Note  Co.  v. 
United  States,  154  U.  S.  671,  Appx.  and  14 
Snpb  Ct.  Rep.  1194,  26:  997 


Waiver    of    breach    and    performance 
thereafter. 

Validity  of  Verbal  Extensions  of  Time, 
see  supra,  264. 

Liability  for  Loss  by  Official  Interfer- 
ence, see  infra,  340. 

Right  to  Extra  Compensation  for 
Changes  Required  in  New  Work  to 
Rectify  Mistake,  see  infra,  346. 

Authority  of  Officers  to  Waive  Penal- 
ties, see  infra,  356. 

See  also  supra,  253;  infra,  354. 

332.  If  the  government  permits  a  con- 
tractor to  complete  the  contract  after  the 
stipulated  time,  it  has  no  right  to  compel 
him  to  do  it  in  a  manner  which  involved 
him  in  great  loss.  Clark  v.  United  States, 
6  Wall.  543,  18:  916 
Distinguished  In  Salomon  ▼.  United  States,  7 

Ct.  CI.  488. 

Cited  in  Bowe  v.  United  States,  42  Fed.  779. 

Damages  for  refusal  to  accept  goods. 

333.  Where  a  claimant  was  ready  and 
offered  to  deliver  within  a  reasonable  time 
property  contracted  for,  he  is  entitled  to 
such  damages  as  he  sustained  by  the  refusal 
of  the  government  to  receive  and  pay  for  it. 
Amoskeag  Mfg.  Co.  v.  United  States,  17 
Wall.  592,  21:715 
Gibbons  v.  United  States,  8  Wall.  269, 

19:  453 

334.  To  enable  an  Army  contractor  to  re- 
cover damages  for  breach  of  a  contract  for 
supplies,  owing  to  a  rescission  by  the  Secre- 
tary of  War  of  an  order  to  supply  them,  he 
should  prove  that  supplies  were  needed  at 
the  posts  after  the  rescinding  order,  and  the 
loss  sustained  by  not  being  allowed  to 
furnish  them.  Grant  v.  United  States,  7 
Wall.  331,  19:  194 
Cited  in  Salomon  v.  United  States,   7  Ct.  CI. 

484— McKeever  v.  United  States,  14  Ct.  CI. 
425— Field  v.  United  States.  16  Ct.  CI.  448— 
Friedenstein  v.  United  States,  35  Ct.  CI.  9 
— Galm  V.  Unllted  States,  39  Ct.  CI.  69. 

Sums  withheld  as  security. 

335.  Where  10  per  cent  of  the  contract 
price  was  to  be  retained  as  security  for  com- 
pletion, it  must  be  paid  over  to  the  con- 
tractor for  the  work  finished  by  him,  where 
the  government  sustained  no  loss,  but  relet 
the  work  at  a  lower  price.  Quinn  v.  United 
States,  99  U.  S.  30,  25:  269 
Cited  in  Sun  Printing  &  Pub.  Asso.  v.  Moore, 

183  U.  S.  664,  46  L.  ed.  378,  22  Sup.  Ct. 
Rep.  240— Henegan  v.  United  States,  17  Ct. 
CI.  286— Kennedy  v.  United  States,  24  Ct.  CI. 
143— Mundy  v.  United  States,  35  Ct.  CI. 
287. 

Loss    or    saving    by    reletting    contract 
after  breach. 

See  also  supra,  335. 

336.  Where  a  government  contractor 
failed  to  do  his  work  within  the  time  stipu- 
lated, and  his  contract  was  rightfully  termi- 
nated by  the  officer  in  charge,  he  cannot  re- 
cover from  the  government  the  difference 
between  the  price  at  which  he  was  to  do  it 
and  the  lower  price  at  which  the  part  un- 
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finished  was  relet.    Quinn  v.  United  States, 
99  U.  S.  30,  25:  269 

Cited  in  Williams  y.  United  States,  28  Ct.  CI. 
627. 

Limitation  of  recovery  to  amount  ap- 
propriated. 

337.  Where  one  leased  premises  to  the 
government,  and  the  lease  contained  the 
clause  that  tlie  rent  should  not  be  paid  until 
an  appropriation  for  its  payment  was  made 
by  Congress,  he  cannot  recover  for  rent  be- 
yound  the  amount  appropriated  by  Con- 
gress. Bradley  v.  United  States,  98  U.  S. 
104,  25:  105 
Distinguished  in  Semmes  v.  United  States,  26 

Ct.  CI.  180. 

Cited  in  Merchants'  Ezch.  Co.  v.  United  States, 
15  Ct.  CI.  275 — Freedman's  Sav.  &  T.  Co. 
v.  United  States,  16  Ct.  CI.  29— Illinois  C. 
R.  Co.  V.  United  States,  18  Ct.  CI.  133 — 
Leavltt  ▼.  United  States,  34  Fed.  626. 

Ck>iitract8  Involying  state  secrets. 

338.  An  action  cannot  be  maintained 
against  the  government  in  the  court  of 
claims,  upon  a  contract  for  secret  services 
during  the  war,  made  between  the  President 
and  the  claimant.  The  secrecy  which  such 
contracts  impose  precludes  any  action  for 
their  enforcement.  Tot  ten  v.  United  States, 
92  U.  S.  105,  23:  605 
Cited  in  De  Arnaud  v.  United  States,   151  U. 

S.  492,  38  L.  ed.  247,  14  Sup.  Ct.  Rep.  374— 
De  Arnaud  v.  United  States,  26  Ct.  CI.  378 
—Allen  V.  United  States.  27  Ct.  CI.  90. 

/.  Liability  ff>r  Extra  Worle,  Extra  Ex- 
pense, or  Loss. 

Extra  Compensation  for  Increased  Service 
in  Transportation  of  Mails,  see  Post- 
office,  68-73. 

Construction  of  Contract  as  to  Liability  for 
Insurance,  Damage  or  Loss,  see  supra, 
315-318. 

339.  The  United  States,  like  an  indi- 
vidual»  is  liable  for  damages  from  an  im- 
proper interference  with  work  of  a  con- 
tractor, or  its  default  in  the  performance  of 
its  undertaking  to  him.  United  States  v. 
Smith,  94  U.  S.  214,  24:  115 
Cited  in  United  States  v.   Mueller,   113  U.   S. 

156,  28  L.  ed.  947,  5  Sup.  Ct.  Rep.  380— 
United  States  v.  Barlow,  184  U.  S.  137,  46 
L.  ed.  469,  22  Sup.  Ct.  Rep.  468— Swift  v. 
United  States,  14  Ct.  Cl.  232— Mueller  v. 
United  States,  19  Ct.  CI.  692— Kelly  v.  Unit- 
ed States.  31  Ct.  Cl.  374— Gleason  v.  United 
States,  33  Ct.  Cl.  90 — Collins  v.  United 
States,  34  Ct.  Cl.  327— Barlow  T.  United 
States,  35  Ct.  Cl.  547 — Houston  Constr.  Co. 
V.  United  States.  38  Ct.  Cl.  736— United 
States  V.  Beebe,  4  McCrary,  18,  17  Fed.  41— 
Bowe  V.  United  States,  42  Fed.  779— United 
States  V.  Ingate.  48  Fed.  253 — Moses  v. 
United  States,  116  Fed.  529— Cunningham  v. 
Sugar,  9  N.  M.  109,  49  Pac.  910— Danoldg  v. 
State,  89  N.  Y.  48,  42  Am.  Rep.  277— Mc- 
Master  v.  State,  108  N.  Y.  555.  15  N.  B.  417 
—State  v.  Snyder,  66  Tex.  701,  18  S.  W. 
106— Rohwer  y.  Chadwiclc,  7  Utah,  388,  26 
Pac.  1116. 

After  time  for  performance. 

340.  The  government  is  liable  for  the  loss 


inflicted  upon  a  ooi? tractor  by  the  improper 

interference  by  its  oftlcers  in  the  execution 

of   his   work,  although   such  acts   occurred 

after  the  time  at  which  the  contract  shoi>id 

have    been     completed.     Clark     v.     United 

States,  6  Wall.  543,  U:  916 

Cited  in  United  States  v.  Smith,  94  U.  S.  217. 

24  L.  ed.  115— United  States  v.  Barlow.  1S4 

U.   S.   137,   46   L.  ed.   469.  22   Sup.   Ct.   Rep. 

468— Smith  v.  United  States.  11  Ct.  CI.  710 

— Collins  V.  United  States,  34  Ct.  Cl.  327— 

King    V.    United    States,    37    Ct.    Cl.    436— 

Moses  V.  United  States,  116  Fed.  529. 

lioss  by  requested  or  enforced  delay. 

See  also  supra,  326. 

341.  Under  contracts  to  furnish  stone  to 
the  United  States  for  a  building,  and  to 
saw  it  and  cut  and  dress  it,  as  "required," 
the  contractor  may  recover  damages  for  en- 
forced suspensions  of  and  delays  in  tlie 
work,  by  the  United  States,  arising  from 
doubts  as  to  the  desirability  of  completing 
the  building  with  the  stone,  and  as  to  the 
site,  which  involved  the  examination  of  the 
foundation  and  the  stone  by  several  com- 
missions. United  States  v.  Mueller.  113 
U.  S.  153,  5  Sup.  Ct.  Rep.  380,  28:  946 
Cited  in  Moses  v.  United  States,  116  Fed.  529 

— McMaster  v.  State,  108  N.  Y.  555,  15  N. 
B.  417. 

liOss  by  suspension  of  purcliases. 

342.  A  contract  for  the  sale  of  hay  to  the 
United  States,  under  an  advertisement  pre 
viding  that  awards  made  under  accepted 
bids  will  provide  that  the  quantities  award- 
ed may  be  increased  or  decreased  at  the 
option  of  the  United  States,  not  exceeding; 
20  per  cent,  and  that,  if  the  troops  of  the 
United  States  should  be  wholly  or  in  part 
withdrawn,  the  award  shall  become  inoper 
ative  to  the  extent  of  such  reduction,  and 
that  deliveries  shall  begin  in  five  days  from 
the  date  of  the  award,  and  proceed  at  daily 
rates  of  at  least  one  sixtieth  of  amount,  or 
in  such  quantities  and  at  such  times  after- 
wards as  may  be  designated  by  the  chief 
quartermaster, — is  not  broken  by  a  sus- 
pension for  some  time  of  orders  for  hay 
after  the  withdrawal  of  troops,  and  a  eon- 
tinuation  of  orders  for  a  period  of  ten 
months  after  the  award,  although  the 
market  value  of  hay  is  much  greater  during 
the  later  than  the  earlier  part  of  such 
period.  St.  Louis  Hay  ft  Grain  Co.  v.  Unit 
ed  States,  191  U.  S.  159,  24  Sup.  Ct.  Rep. 
47,  48:  130 

Changes  increasing  expense. 

343.  One  who  contracts  to  deliver  wood  to 
the  government  is  entitled  to  extra  com 
pensation  for  being  required  to  cut  it 
farther  from  the  place  of  delivery  than  that 
named  in  his  contract,  and  for  the  expea^ 
of  keeping  his  teams  during  the  delay 
caused  thereby.  United  States  v.  Peck,  102 
U.  S.  64,  26:  46 

344.  The  expense  caused  to  contractors 
engaged  in  the  construction  of  a  dry  dodc 
for  the  United  States,  by  the  suspension 
of  regular  work  due  to  an  unsuccessful  ex- 
periment   with    the    *Vater-jet   system**  is 
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driving  piles,  undertaken  against  their  pro- 
test, in  obedience  to  ah  improper  order  of 
the  Sccr€gtary  of  the  Navy,  is  properly  al- 
lowed as  for  extra  work,  as  well  as  the  ex- 
penditure in  the  experiment.  United  States 
V.  Harlow,  184  U.  S.  123,  22  Sup.  Ct.  Rep. 
468,  46: 463 

345.  Damages  arising  from  the  reduction, 
by  the  United  States,  of  the  dimensions  of 
piers  and  abutments  contracted  to  be  built, 
made  subsequently  to  the  making  of  the  con- 
tract for  doing  the  mason  work  thereof,  may 
be  recovered.  Harvey  v.  United  States,  113 
U.  S.  243,  5  Sup.  Ct.  Rep.  465,  28:  987 
Cited  tn  Roettlnger  v.   United  States,  26   Ct. 

CI.  420. 

Extra  work  requited. 

346.  The  additional  cost  to  contractors 
engaged  in  the  construction  of  a  dry  dock 
for  the  United  States,  of  additions  required 
by  the  Navy  Department  to  be  made  in  cor- 
recting a  mistake  in  the  performance  of  the 
contract,  which  had  no  relation  to  such  mis- 
take, but  would  have  been  required  irre- 
spective thereof,  is  properly  allowed  as  for 
extra  work.  'United  States  v.  Barlow,  184 
U.  S.  123,  22  Sup.  Ct.  Rep.  468,        46:  463 

347.  A  claim  as  for  extra  work,  of  the 
additional  cost  to  contractors  engaged  in  a 
public  work,  of  replacing  defective  work  at 
the  command  of  the  engineer  in  charge, 
which  has  been  approved  and  accepted  by 
his  predecessor,  will  be  disallowed,  where 
the  contract  provides  that  all  labor  and  ma- 
terials shall  be  of  the  best  kind  and  quality, 
and  subject,  not  only  to  the  approval  of  the 
engineer  at  a  particular  time,  but  to  the 
approval  of  any  engineer  subsequently  ap- 
pointed with  full  power  to  reject  any  ma- 
terial or  work  which  he  may  deem  unsuit- 
able for  the  purpose  intended,  and  to  cause 
any  inferior  work  to  be  taken  down  and 
satisfactorily  replaced  at  the  contractors' 
expense.  United  States  v.  Barlow,  184  U.  S. 
123,  22  Sup.  Ct.  Rep.  468,  46:  463 

lioss  doe  to  failure  to  provide  military 
protection. 

348.  Where  a  person  contracted  to  deliver 
hay  in  the  Indian  territory,  the  United 
States  to  protect  the  contractor  by  military 
escort,  the  failure  to  afford  such  protection 
renders  the  United  States  responsible  for 
the  value  of  the  property  actually  lost  for 
want  of  it.  United  States  v.  McKee,  97  U. 
S.  233,  24:  911 
DUtinguithed  In  Danolds  v.  State,  89  N.  Y.  49, 

42  Am.  Rep.  277. 

349.  The  government  was  not  bound  as 
an  insurer  against  all  loss  from  hostile 
forces,  not  only  arising  from  destruction  of 
property,  but  from  loss  of  speculative 
profits  on  grass  that  was  never  cut,  and  hay 
that  was  never  made  or  delivered  or  owned 
by  the  contractor,  and  for  work  that  was 
never  done.  The  true  measure  of  damages 
was  the  actual  value  of  the  property  lost  by 
tlie  contractor.  United  States  v.  McKee,  97 
U.  &  283,  24:  911 


Right  to  abandon  upon  change  of  con- 
tract or  conditions. 

350.  The  government  cannot  retain  the 
obligation  of  a  contract  as  against  a  compa- 
ny, and  at  same  time  vary  its  own.  Chicago 
&  K  W.  R.  Co.  V.  United  States,  104  U.  S. 
680,  26: 891 

351.  A  mere  change  in  the  rules  for  the 
inspection  of  horses  purchased  by  the  gov- 
ernment after  a  contract  has  been  entered 
into,  and  a  statement  made  by  agents  of  the 
government  to  third  persons  that  the  new 
rules  would  be  applied  to  previous  contracts, 
does  not  justify  the  contractor  in  abandon- 
ing the  contract  without  making  any  tender 
of  performance,  and  suing  for  the  profits 
which  he  would  have  made  if  the  contract 
had  been  carried  out,  although  the  difficulty 
of  purchasing  the  horses  without  paying  for 
them  until  he  is  paid  by  the  government  is 
thereby  increased.  United  States  v.  Smoot 
(Smoofs  Case)   15  Wall.  36,  21:  107 

352.  Where  one  had  contracted  with  a 
government  official  to  deliver  a  certain 
amount  of  oats  within  a  certain  time,  at  an 
agreed  price,  and  had  delivered  part  and 
tendered  the  remainder  within  the  time,  the 
acceptance  of  which  was  refused,  he  was  not 
bound  to  deliver  the  rest  after  the  expira- 
tion of  the  stipulated  time.  But  if,  never- 
theless, upon  demand,  he  delivers  the  re- 
mainder under  the  agreement,  the  price  as 
therein  agreed  is  controlling.  Gibbons  v. 
United  States,  8  Wall.  269,  19:  453 

353.  Where  one  made  a  contract  with  the 
government  to  deliver  to  it  sound  cavalry 
horses,  subsequent  regulations  by  the  gov- 
ernment for  their  inspection  are  not  an 
alteration  of  the  contract.  United  States 
V.  Wormer,  13  Wall.  25,  20:  530 
United  States  v.  Smoot   (Smooths  Case)   15 

Wall.  36,  21:107 

Cited  In  Salomon  v.  United  States,  7  Ct  CI. 
494. 

Waiver  of  breach. 

See  also  supra,  322. 

354.  Where  one  had  a  contract  to  de- 
liver corn  to  the  government,  and  corn  de- 
livered by  another  was  refused  on  the  con- 
tract, but  was  received  and  paid  for  as  a 
separate  transaction,  and  the  contractor, 
acquiescing  in  the  refusal  to  accept,  per- 
forms his  contract  in  another  way,  and  is 
paid  in  full,  he  cannot  afterwards  claim  the 
difference  between  the  market  price  at 
which  the  corn  delivered  by  the  other  party 
was  received,  and  the  contract  price.  Dold 
v.  United  States,  164  U.  S.  645  Appx.  and 
14  Sup.  Ct.  Rep.  1187,  24:  1103 

355.  Where  a  contractor  with  the  govern- 
ment gave  up  his  contract  by  reason  of 
subsequent  regulations  by  the  government, 
he  was  not  entitled  to  any  damages  for 
making  preparations  for  its  performance. 
United  States  v.  Wormer,  13  Wall.  25, 

20:  530 

356.  An  agreement  between  a  government 
contractor,  who  has  incurred  penalties  for 
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delays,  and  the  accounting  officers  o{  the 
Treasury  Department  to  waive  those  i^ual- 
ties  upon  condition  that  the  amount  thereof, 
if  allowed  to  him,  shall  go  to  the  payment 
of  the  laborers  and  the  materialmen  on  the 
work,  is  valid.  United  States  ex  rel.  Red- 
field  V.  Windom,  137  U.  S.  636,  11  Sup.  Ct. 
Rep.  197,  34:811 

Effect  of  making  new  contract. 

357.  Where  claimants  executed  a  new 
contract  to  the  government  in  place  of  a  for- 
mer one,  on  the  government  refusing  to 
carry  out  the  former  one,  they  cannot  re- 
cover of  the  government  the  greater  com- 
pensation provided  by  the  former  contract. 
Silliman  v.  United  States,  101  U.  S.  465, 

25:  987 
Cited  in  White  v.  United  States.  16  Ct.  CI. 
633— Davis  v.  United  States,  17  Ct.  CI.  213 
— Morton  v.  Morris,  18  C.  C.  A.  616,  36  U.  S. 
App.  550,  72  Fed.  398 — Monantlc  S.  S.  Co. 
▼.  Pelrce,  88  Fed.  312 — McClalr  v.  Wilson, 
18  Colo.  84,  31  Pac.  502— Tucker  v.  State, 
72  Ind.  245 — W.  W.  Kimball  Co.  v.  Raw,  7 
Kan.  App.  19,  51  Pac.  789 — New  Orleans  & 
N.  B.  R.  Co.  V.  Louisiana  Constr.  &  Improv. 
Co.  109  La.  25,  94  Am.  St.  Rep.  393,  33 
So.  51 — Bent  v.  Weston,  167  Mass.  530,  46 
N.  E.  386— Hackley  v.  Headley,  45  Mich. 
676,  8  N.  W.  511 — Joannln  v.  OgUvle,  49 
Minn.  568,  16  L.R.A.  378,  32  Am.  St.  Rep. 
681,  52  N.  W.  217 — ^Dausch  v.  Crane,  109  Mo. 
333,  19  S.  W.  61. 

g.  A89ignfnents  of  Contracts, 

358.  The  transfer  by  a  mortgage  and  a 
sale  thereupon,  of  the  contract  itself,  so  as 
to  entitle  the  assignee  to  perform  the 
service  and  claim  the  compensation  stipu- 
lated for,  is  forbidden  by  U.  S.  Rev.  Stat. 
§  3737,  U.  S.  Comp.  Stat.  1901,  p.  2507, 
declaring  that  any  transfer  of  a  contract  or 
interest  therein  shall  cause  the  annulment 
of  the  contract  so  far  as  the  United  States 
is  concerned.  St.  Paul  &,  D.  R.  Co.  v.  Unit- 
ed States,  112  U.  S.  733,  6  Sup.  Ct.  Rep. 
366,  28: 861 

359.  The  assignee  of  one  half  of  a  patent 
and  all  the  benefits  and  profits  therefrom, 
for  the  use  of  which  the  Secretary  of  War 
on  behalf  of  the  government  had  made  a 
contract,  can  recover  in  the  court  of  claims 
his  moiety,  under  the  act  of  March  3,  1863, 
although  the  original  contractor,  by  his  dis- 
loyalty, is  barred  from  recovery  by  such  act. 
United  States  v.  Burns,  12  Wall.  246, 

20:388 
Cited  in  United  States  v.  Palmer,  128  U.  S. 
269.  32  L.  ed.  444,  9  Sup.  Ct.  Rep.  104— 
Salomon  v.  United  States,  7  Ct.  CI.  493 — 
Morse  Arms  Mfg.  Co.  v.  United  States.  16 
Ct.  CI.  310 — Hubbell  v.  United  States,  20  Ct. 
CI.  365 — Berdan  Flre-Arms  Mfg.  Co.  v.  Unit- 
ed States,  26  Ct.  CI.  75 — Pasqueau  v.  Unlt^ 
ed  States,  26  Ct.  CI.  536. 

360.  The  assignment  of  a  lease  in  which 
the  United  States  is  lessee  is  not  void,  under 
U.  S.  Rev.  Stat.  §  3737,  U.  S.  Comp.  Stat. 
1901,  p.  2507,  relating  to  the  transfer  of 
contracts  with  the  United  States.  Freed- 
man*8  Sav.  &  T.  Co.  v.  Shepherd,  127  U.  S. 
494,  8  Sup.  Ct.  Rep.  1250,  32:  163 1 


361.  Where  a  person,  in  anticipation  of 
obtaining  a  government  contract,  forms  a 
partnership  with  two  other  parties  for  the 
execution  of  the  contract  when  it  ahall 
have  been  obtained,  such  contract  of  part- 
nership is  not,  under  the  circumstances  of 
the  case,  void  as  a  violation  of  Rev.  Stat 
§  3477,  or  §  3737,  U.  S.  Comp.  SUt.  1901, 
p.  2320  or  p.  2507,  prohibiting  assignments 
of  claims  or  contracts,  or  any  interest  there- 
in. The  purpose  of  those  sections  was  the 
protection  of  the  government,  that  it  might 
always  know  with  whom  it  was  dealing; 
not  to  dictate  to  the  contractor  what  be 
should  do  with  the  money  received  on  the 
contract  after  it  had  been  perfonned. 
Hobbs  V.  McLean,  117  U.  &  567,  6  Sup.  Ct 
Rep.   870,  29:940 

Cited  In  Freedman's  Sav.  &  T.  Co.  r.  Shepherd, 
127  U.  S.  505,  32  L.  ed.  168,  8  Sup.  Ct.  Rep. 
1250— Burck  v.  Taylor,  152  U.  S.  646.  38  L- 
ed.  583,  14  Sup.  Ct.  Rep.  696 — Ball  t.  Hal 
sell,  161  U.  S.  79,  40  L.  ed.  624.  16  Sap.  Ci. 
Rep.  654 — Price  v.  Forrest,  173  U.  S.  423. 
43  L.  ed.  754,  10  Sup.  Ct  Rep.  434— Milliken 
V.  Barrow,  65  Fed.  894 — Barrow  t.  Mllllkea. 
20  C.  C.  A.  562.  41  U.  S.  App.  332,  74  Fed. 
615— United  States  v.  Ferguson.  24  C.  C.  A 
2.  45  U.  S.  App.  457,  78  Fed.'  105— Dulawj 
V.  Scudder,  36  C.  C.  A.  55,  94  Fed.  9— 
United  States  use  of  Vermont  Marble  Co.  ▼. 
Burgdorf,  13  App.  D.  C.  522 — Sanborn  t. 
Maxwell,  18  App.  D.  C.  253 — Owens  t.  WU- 
kinson.  20  App.  D.  C.  66 — Jeme^an  t.  Os- 
bom,  155  Mass.  210,  29  N.  E.  520 — ^Thaj«r 
V.  Pressey,  175  Mass.  233.  56  N.  E.  5— 
Fewell  V.  American  Surety  Co.  80  Miss.  791. 
92  Am.  St  Rep.  625,  28  So.  755 — State  ex 
rel.  Kansas  City  Loan  Guarantee  Co.  r. 
Kent  98  Mo.  App.  289.  71  S.  W.  1066-- 
Forrest  v.  Price,  52  N.  J.  Bq.  28.  29  AU. 
215— Price  v.  Forrest,  54  N.  J.  Eq.  6S7,  35 
Atl.  1075 — York  v.  Conde.  06  Hun.  320.  2u 
N.  Y.  Supp.  961 — Leonard  v.  Whaley.  91 
Hun.  307,  36  N.  Y.  Supp.  147— York  t. 
Conde,  147  N.  Y.  492,  42  N.  B.  193— North 
Pacific  Lumber  Co.  v.  Spore,  44  Or.  472.  75 
Pac  890. 


VII.  Property. 

Debts  Owing  to  United  States  and  Prioritr 
in  Payment  thereof,  see  supra,  V. 

What  Ck)nstitutes  Purchase  of  Land  bj 
United  States,  see  supra,  257,  258. 

Right  to  Use  of  Submerged  Lands  for  Con- 
struction of  Lighthouse,  see  Claims,  31 

Title  of  United  States  to  Property  For- 
feited under  Confiscation  Act,  see  Con- 
fiscation and  Sequestration,  87a. 

Damages  for  Loss  of  Treasury  Notes  Be- 
longing to  United  States,  see  Damages. 
150. 

Power  of  Executive  Heads  as  to  Reveones 
and  Allowances,  see  Executive  Depart- 
ments, 21-25. 

Municipal  Authority  to  Open  Streets  over 
Land  of  United  States,  see  Highways.  1. 

Title  of  United  States  to  Land  over  which 
Street  is  Laid  Out,  see  Highways,  14. 
16-19. 

Relative  Rights  of  United  SUtes  and 
Indians  in  Indian  Lands,  see  Indians, 
80-89. 
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Ownership     of     Personalty     Furnished     to 

Indians  for  Their  Use,  see  Indians,  127. 
Theft  of,  see  Larceny. 
Limitation    as    Defense    against    Recovery, 

see  Limitation  of  Actions,  253. 
Title  of,  to  Panama  Canal  Zone,  see  Panama 

Canal  Zone. 
Property  in  Mails,  see  PostoflSce,  28. 
Title  of,  to  Captured    Property,    see    Prize 

and    Capture,    201-204,  217-220,  226- 

229. 
As   to  Public  Lands    and    Grants    thereof 

Generally,  see  Public  Lands. 
Lien  on,  for  Salvage,  see  Salvage,  72-74. 
Title  to  Vessel  Built  for  United  States,  see 

Shipping,  58b. 
Relative  Power  of  States  as  to  Places  Ac- 
quired or  Ceded  for  a  Public  Purpose, 

see  States,  87-91. 
Taxation  of.  Generally,  see  Taxes,  -I.  c,  2. 
Taxation  of  Public  Lands,  see  Taxes,  I.  c, 

2,  h. 
Inheritance  Tax  on  Legacy  to  United  States, 

see  Taxes,  738,  739. 
Territories  of  United  States,  see  Territories 
United  States  as  Bona  Fide  Purchaser  of 

Land,  see  Vendor  and  Purchaser,  141. 

Nature  of  poblic  right  in  property. 

362.  Property  is  not  held  by  the  United 
States  for  private  purposes  but  "to  pay  for 
the  debts  and  provide  for  the  common  de- 
fense and  general  welfare  of  the  United 
States."  Van  Brocklin  v.  Anderson  (Van 
Brocklin  v.  Tennessee)  117  U.  S.  151,  6 
Sup.  Ct.  Rep.  670,  29:  845 
CUed   in   United   States   v.   Insley,    130   U.   S. 

205,  32  L.  ed.  969.  9  Sup.  Ct.  Rep.  485— 
United  States  v.  Bee,  4  C.  C.  A.  221,  7  U. 
S.  App.  459,  54  Fed.  114. 

363.  The  United  States,  acquiring  title  to 
negotiable  paper,  takes  it  subject  to  all  the 
equities  existing  against  the  person  from 
whom  it  purchases,  at  the  time  it  acquires 
its  title.  United  States  v.  Nashville,  C.  & 
St.  L.  R.  Co.  118  U.  S.  120,  6  Sup.  Ct.  Rep. 
1006,  30: 81 

864.  When  property  needed  for  govern- 
mental purposes  cannot  be  acquired  by 
voluntary  arrangement  with  the  owners,  it 
may  be  taken  against  their  will  by  the 
United  States,  in  the  exercise  of  the  power 
of  eminent  domain,  upon  making  just  com- 
pensation, with  or  without  a  concurrent  act 
of  the  state  in  which  the  land  is  situated. 
Van  Brocklin  v.  Anderson  (Van  Brocklin  v. 
Tennessee)  117  U.  S.  151,  6  Sup.  Ct.  Rep. 
670,  29: 845 

DUtinguished  In  Abbott  v.  New  York  &  N.  K. 

R.  Co.  145  Mass.  453,  15  N.  E.  91. 

Cited  In  Cherokee  Nation  v.  Southern  Kansas 
R.  Co.  136  U.  S.  656,  34  L.  ed.  302,  10 
Sup.  Ct  Rep.  965 — Ryan  v.  United  States, 
136  U.  S.  81,  34  L.  ed.  452,  10  Sup.  Ct. 
Rep.  913 — Luxton  v.  North  River  Bridge 
Co.  153  U.  S.  530,  38  L.  ed.  810,  14  Sup. 
Ct.  Rep.  891— United  States  v.  Certain  Tract 
of  Land,  67  Fed.  871. 

Mode  of  acquisition  and  sale. 

By   Confiscation,  see  Confiscation  and 
Sequestration. 


Power  of  Secretary  of  Navy  to  Sell  Ma- 
terials, and  Mode  of  Sale,  8e« 
Executive  Departments,  41. 

365.  An  assignment  of  a  claim  to  the  Fed- 
eral government  under  authority  of  a 
special  statute  vests  the  legal  right  thereto 
in  the  government,  whatever  may  be  its 
right  to  take  the  assignment  at  common 
law.    United  States  v.  Buford,  3  Pet.  12, 

7;  585 

366.  The  purchaser  at  public  sale  of  land 
which  had  been  acquired  by  the  United 
States  in  payment  of  debt  may  require 
written  evidence  that  the  sale,  which  was 
conducted  by  the  Solicitor  of  the  Treasury, 
was  made  with  the  approval  of  the  Secre- 
tary of  the  Treasury,  as  required  by  the  act 
of  March  3,  1863,  or  he  may  refuse  to  ac- 
cept the  deed.  United  States  v.  Jonas,  19 
Wall.  598,  22:  177 

367.  A  private  sale  of  the  property  of  the 
United  States  by  a  naval  constructor,  with- 
out survey,  inspection,  or  appraisement,  at 
a  grossly  inadequate  price,  is  illegal;  and 
the  fact  that  the  account  has  been  settled 
by  the  officers  of  the  Navy  Department  does 
not  cure  the  illegality.  Steele  use  of  Corn 
Exch.  Nat.  Bank  v.  United  States,  113  U. 
S.  128,  5  Sup.  Ct.  Rep.  396,  28:  952 
died  in  Wisconsin  C.  R.  Co.  v.  United  States, 

164  U.  S.  207,  41  L.  ed.  405,  17  Sup.  Ct. 
Rep.  405. 

368.  Under  the  act  of  March  3,  1863,  by 
which  the  Solicitor  of  the  Treasury  is 
authorized  to  sell,  with  the  approval  of  the 
Secretary  of  the  Treasury,  certain  lands  of 
the  United  States,  his  approval  is  a  con- 
dition precedent,  without  which  the  So- 
licitor has  no  authority  whatever  to  sell. 
United  States  v.  Jones,  19  Wall.  598, 

22:  177 

Property  In  possession  of  United  States 
by  fraud. 

369.  The  rules  of  liability  for  funds 
fraudulently  obtained,  applicable  to  an  in- 
dividual, apply  also  to  the  United  iStates. 
United  States  v.  State  Nat.  Bank,  96  U.  S 
30,  24:  647 
Cited  in  Aldrich  v.  Chemical  Nat.  Bank,  176 

U.  S.  G20,  44  L.  ed.  615,  20  Sup.  Ct.  Rep. 
498— Kendall  v.  United  States,  14  Ct.  CI. 
251 — United  States  v.  Beebe,  4  McCrary,  18, 
17  Fed.  41— Pond  v.  United  States,  49  C. 
C.  A.  588,  111  Fed.  995. 

370.  Where  the  money  or  property  of  an 
innocent  person  has  gone  into  the  Treasury 
by  fraud  to  which  a  government  agent  was 
a  party,  it  cannot  be  held  by  the  United 
States  against  the  claim  of  the  injured 
party.  Where  a  person  received  money  un- 
lawfully from  the  oflice  of  an  Assistant 
Treasurer  of  the  United  States,  by  conniv- 
ance of  a  cashier  or  disbursing  clerk,  and 
afterwards,  with  the  knowledge  of  the  lat- 
ter, obtained  gold  certificates  of  an  innocent 
party  to  deposit  in  such  office,  for  the  pur- 
pose of  concealing  the  illegal  transaction 
and  replacing  the  funds  temporarily  during 
the   official   examination   of   the   office,   the 
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owners'  title  to  the  certificates  was  not  de- 
vested, and  he  can  recover  their  value  from 
the  government.  United  States  v.  State 
Nat.  Bank,  96  U.  S.  30,  24:  647 

371.  Where  the  money  or  property  of  an 
innocent  person  has  gone  into  the  treasury 
by  fraud  to  which  a  government  agent  was 
a  party,  it  cannot  be  held  by  the  United 
States  against  the  claim  of  the  injured 
party.  United  States  v.  State  Nat.  Bank, 
96  U.  S.  30,  24:  647 

DUtinguished  In   State   Nat   Bank   v.    United 

States,  114  U.  S.  409,  29  L.  ed.  161,  6  Sap. 

Ct.  Rep.  888. 

Cited  In  Johnston  v.  United  States,  18  Ct.  CI. 
230— Thayer  y.  United  States,  20  Ct  CI.  141 
— In^am  v.  United  States,  32  Ct  CI.  165 
— Colman  v.  United  States,  38  Ct.  Cl.  840 
—Salt  Lake  City  v.  Holllster,  8  Utah,  207, 
2  Pac.  200— Fidelity  Nat.  Bank  ▼.  Henley, 
24  Wash.  7,  63  Pac.  1119. 


UNITBD  STATKS  BONDS. 


See  Bonds,  VII. 


UNITED  STATES  COMMISSIONERS. 

See  Commissioners. 


UNITED   STATES  DISTRICT  ATTOR- 
NEY. 

See  District  Attorneys. 


UNITED  STATES  NOTES. 

As  Currency,  see  Money,  12. 


UNITED     STATES     REVISED     STAT- 
UTES. 

Construction  of,  see  Statutes,  n.  k. 


UNIVERSAIi  LEGATEE. 

Necessary  Parties  in  Action  by,  see  Parties, 
241. 


UNIVERSITY. 

Power  of  Territorial  Government  to  Estab- 
lish, see  Ordinance  of  1787,  2. 


UNKNOWN  CONTENTS. 
Shipment  of  Packages,  see  Carriers,  96. 


UNKNOWN  PARTIES. 

Dispensing  with,  see  Parties,  138. 
Conclusiveness    of    Judgment    Against, 
Judgment,  239,  240,  258,  260. 


#•» 


UNIiAWFUIi  CONTRACTS. 


See  Contracts,  IV. 


UNLIQUIDATED  DAMAGES. 

SrtOff   of,   see  Set-Off  and   Counterclaim, 
II.  g. 


UNMARKETABLE  TITLSL 

Right  to  Specific  Performance  in  Case  of, 
Specific  Performance,  IV.  h,   2. 


UNNECESSARY  QUESTIONS. 

See  Cases  Certified,  118,  119. 


#•» 


UNORGANIZED  TERRITORY. 

Taxation  of,  see  Taxes,  35. 


UNPAID  STOCK. 
Liability  on,  see  Corporations,  IX.  e,  4. 


^#» 


UNREASONABLE  RATES. 

In  General,  see  Carriers,  III.  d. 
As  Ground  for  Judicial  Relief,  see  Carrien^ 
239-240. 


#•» 


UNREASONABLE      SEARCHES 

SEIZURES. 

See  Search  and  Seizure. 


Ajn> 


UNSECURED  DEBTS. 

Application  of  Payments  between  Secured 
and  Unsecured  Debts,  see  Payment,  106^ 
107. 


UNSTAMPED  CHECK. 

Indictment  for  Using,  see  Indictment,  eta* 
180. 


UNSUCCESSFUL  EXPERIMENT— USURPATION. 
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ITNSUCCESSFUIi  fiXPERIMXINT. 

As  Inventioa,  see  Patents^  53,  54. 
Rffect  of,  on  Subsequent  Patent,  see  Patents, 
308,  309. 


ITNUSUAIi  PUNISHMENT. 

See  Criminal  Law,  V.  b. 


USAGK. 

See  Custom  and  Usage. 


uss. 

Of  Highway,  see  Highways,  II. 
Of  Patented  Article  to  Show  Utility,  see 
Patents,  265-272. 


USB  AND   OCCUPATION. 

Assumpsit  for,  see  Assumpsit,  12,  13. 
Liability  of  Bona  Fide  Purchaser  for^  see 

Estoppel,  174. 
Lien  for,  see  Liens,  15. 
Duty  of  Trustees  in  Railroad  Mortgage  to 

Pay  for,  see  Railroads,  126. 
Of  Church  Property,  see  Religious  Societies, 

As  Entitling  Vendor  to  Interest  on  Pur- 
chase Money,  see  Vendor  and  Pur- 
chaser, 55. 

Liability  of  Bona  Fide  Purchaser  From 
Heirs  of  Disseisor,  see  Vendor  and 
Purchaser,  180. 

1.  Where  the  facts  show  an  intent  by 
defendant  to  avail  himself  of  the  pasturage 
of  plaintiff's  lands,  the  law  raises  an  im- 
plied promise  to  pay  for  such  use  and  oc- 
cupation of  the  lands.  Lazarus  v.  Phelps, 
152  U.  S.  81,  14  Sup.  Ct.  Rep.  477,  38:  363 
died  In  Lazarus  v.  Fhelps,  156  U.  S.  203,  80 

L.  ed.  397,  15  Sup.  Ct  Rep.  271 — Dletrlcb 
T.  Ely.  11  C.  C.  A.  267,  24  U.  S.  App.  21, 
63  Fed.  418. 

2.  One  who  enters  into  possession  of  land 
in  virtue  of  an  agreement  or  understanding 
that  he  is  to  be  a  purchaser  of  it  cannot  be 
held  liable  for  use  and  occupation  if  the 
purchaser  be  actually  concluded.  Carpenter 
V.  United  States,  17  Wall.  489,        21 :  680 

3.  At  common  law  the  person  who  re- 
ceives the  rent  and  profits  is  the  only  per- 
son who  is  to  respond  for  them.  New 
Orleans  v.  Christmas  (New  Orleans  v. 
Gaines)  131  U.  S.  191,  9  Sup.  Ct  Rep.  745, 

33:99 
Cited  In   Schradsky   v.   Stimson.   22   C.    C.   A. 
517,  40  U.  8.  App.  465,  76  Fed.  732 — Burney 
V.  Ludeling,  47  La.  Ann.  1435,  17  So.  877. 

4.  Where  one  incloses  the  lands  of  an- 


other with  his  own,  in  a  common  iuclosure, 
and  puts  therein  to  pasture  more  cattle  than 
are  sufficient  to  consume  the  grass  on  his 
own  lands,  he  is  liable  to  such  other  for  the 
rental  value  of  such    other's    lands  so  in- 
dosed,  although  by  the  laws  of  the  state  the 
owner  of  land  trespassed  upon   by  cattle 
cannot  recover  damages   for  the  trespass, 
unless  his  land  is  fenced.    Lazarus  v.  Phelps, 
152  U.  S.  81,  14  Sup.  Ct  Rep.  477,     38:  363 
Cited  In  Monroe  v.  Cannon,  24  Mont  824,  81 
Am.  St  Rep.  439,  61  Pac.   863 — Walker  v. 
Bloomingcamp,   84   Or.   892,   48   Pac.   175 — 
Hecbt  V.  Harrison,  5  Wyo.  287,  40  Pac.  306. 

5.  When  defendant  has  entered  and  occu- 
pied land  by  permission  of  the  plaintiff, 
without  any  express  contract,  the  law  im- 
plies a  promise  on  his  part  to  pay  a  reason- 
able rent  or  compensation  for  his  occupa- 
tion. Carpenter  v.  United  States,  17  Wall. 
489,  21 :  680 
Cited  In  Wiggins  Ferry  Co.  v.  Ohio  &  M.  B. 

Co.  142  U.  S.  407,  35  L.  ed.  1059,  12  Sup. 
Ct  Rep.  188— Hill  v.  United  States,  149  U. 
8.  598,  37  L.  ed.  864,  13  Sup.  Ct  Rep.  1011 
—Cobb  V.  Kidd,  19  Blatchf.  562,  8  Fed.  696 
— Ish  V.  Morgan,  48  Ark.  417,  3  8.  W.  440 
— Lyon  V.  Cunningham,  136  Mass.  538. 

6.  Parties  are  not  personally  chargeable 
in  equity  with  the  value  of  the  use  and 
occupation  of  church  property  during  the 
time  that  they  were  litigating  to  keep  con- 
trol of  the  society  and  its  affairs  rather 
than  for  possession  of  the  property  where 
their  possession  was  with  the  approbation  of 
the  court  for  some  of  the  time,  and  the 
property  had  been  kept  exclusively  for 
church  purposes,  and  the  other  contending 
party  had  always  been  permitted  to  worship 
there  if  they  chose.  Bouldin  v.  Alexander, 
103  U.  S.  330,  26:  308 


USBB. 


Dedication  by,  see  Dedication,  13,  15-19« 


USBS. 

Charitable,  see  Charities. 

What  Law  Governs  Validity,  see  Conflict  of 

Laws,  164,  165. 
Covenant  to  Stand  Seized  to,  see  Covenant, 

10,  11. 
See  also  Trusts. 


USURPATION. 

Of  Powers  of  Government,  see  Conatitution« 
al  Law,  III.  a. 
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USURY. 

/.  What  Constitutes,  1-90. 
a.  In  General f  1-4:3, 
2».  In  Loans  by  Agent  or  BroTcer, 
44-SO, 

c.  Bank  TransactionSf  &1-70, 

d.  Altered  or  Subsequent  Contract, 

77-90. 
II.  Effect,"  Remedies,  91-143. 

a.  In  General,  91-120. 

b.  National  Banks,  121-35. 

o.  To  Whom  Remedy  or  Defense 
Available,  136-43. 

First  Raising  Defense  of,  on  Appeal,  see 
Appeal  and  Error,  4576. 

What  Law  Governs,  see  Conflict  of  Laws, 
73-81. 

Right  to  Discovery  to  Show  Usury,  see  Dis- 
covery and  Inspection,  11,  17. 

Burden  of  Proof,  see  Evidence,  648. 

Parol  Evidence  of,  see  Evidence,  1658. 

Proof  of,  Under  Plea  of  Nonassumpsit,  see 
Evidence,  2694,  2695. 

As  to  Rate  of  Interest  Generally,  see  Inter- 
est, II. 

Necessity  of  Setting  up,  see  Pleading,  688. 

Competency  of  Grantor  of  Annuity  to  Prove 
Usury,  see  Witnesses,  125. 


/.  What  Constitutes. 

a.  In  General, 

Federal  Courts  Following  State  Decisions, 

see  Courts,  2013. 
What  Rate  of  Interest  May  be  Contracted 

for,  see  Interest,  143. 
Question  of  Law  or  Fact,  see  Trial,  421-427. 
Refusing  Requested  Instruction  as   to,  see 

Trial,  795. 

1.  Usury  is  illegal  only  so  far  as  pro- 
hibited by  statute.  Lloyd  v.  Scott,  4  Pet. 
205,  7: 833 
Cited  In  Johnson  v.  Potomac  BIdg.  Asso.  Fed. 

Caa  No.  7.406 — Saltmarsh  v.  Tuthlll,  13 
Ala.  410 — Commercial  Bank  v.  Nolan,  7 
How.  (Miss.)  528 — B'armers'  &  T.  Bank  v. 
Harrison,  57  Mo.  509 — David  Adier  &  Song 
Clothing  Co.  V.  Corl,  155  Mo.  154,  55  S.  W 
1017. 

2.  A  fraud  upon  the  statute  against  usury 
is  a  violation  of  the  statute.  Bank  of 
United  States  v.  Owens,  2  Pet.  527,  7:  508 
Cited  In   Bishop   v.    Exchange   Bank,   114   Ga. 

966,  41  S.  E.  43 — Ferguson  v.  Sutphen,  8 
111.  567 — Wiley  v.  Starbuck,  44  Ind.  308— 
Train  v.  Collins,  2  Pick.  153 — Schermerhorn 
V.  American  L.  Ins.  &  T.  Co.  14  Barb.  145 
— 'Weatherhead  v.  Boyers,  7  Yerg.  563. 

3.  The  word  "corrupt"  in  the  usury  law 
means  "designedly  and  intentionally.''  Bank 
of  United  States  v.  Waggener,  9  Pet.  378, 

9:  163 
Cited  in  Wiley  v.  Starbuck.  44  Ind.  308. 

4.  When  the  contract  on  its  face  is  for 
legal  interest  only,  than,  in  order  to  consti- 


tute usury,  it  must  be  proved    that   there 

was  some  corrupt  agreement,  device,  or  shift 

to  cover  usury,  and  that  it  was  intended  by 

the  parties.    Omaha  Hotel  Co.  v.  Wade,  97 

U.  S.  13,  24:  917 

Bank  of  United  States  v.  Waggener,  9  Pet. 

378,  9:  163 

Cited  in  McAleese  v.  Goodwin,  16  CCA.  3S9. 

32  U.  S.  App.  650,  69  Fed.  761 — Brown  t. 

Grundy,  111  Fed.  18— Re  Kellogir*  118  Fed 

127 — Gunby  v.  Armstrong,  66  C.  C.  A.  642, 

133   Fed.   432— Moody   v.   Hawkins,   25  Ark. 

195 — Stark   v.    Coffin,    105   Mass.    333 — Saxe 

V.   Womack,  64  Minn.  164,  66  N.  W.  269— 

Richards  v.   Kountse,  4  Neb.   206 — Famwif 

Bank  v.  Burchard,  88  Vt  370. 

5.  If  more  than  lawful  interest  be  not  ex- 
pressly reserved,  the  instrument  will  not  of 
itself  expose  the  usury;  but  the  real  cor- 
ruptness of  the  contract  must  be  shown  bv 
extrinsic  circumstances  which  prove  its 
character.     Scott  v.  Lloyd,  9  Pet.  418, 

9:178 
Bank  of  United  States  v.  Waggener,  9  Pet. 

378,  9: 163 

Cited  in   SIter  v.   Sheets,   7  Ind.   135 — ^Wetter 

v.  Hardesty,  16  Md.  16. 

Editorial  note. 

[Power  to  make  the  taking  of,  a  criminal 
offense.    3  L.R.A.(N.S.)   530.] 

Requisites  in  general. 

6.  The  requisites  to  form  a  usurious 
transaction  are  ( 1 )  a  loan,  either  express  or 
implied;  (2)  an  understanding  that  the 
money  lent  shall  or  may  be  returned;  (3) 
that  a  greater  rate  of  interest  than  is  al- 
lowed by  the  statute  shall  be  paid.  IJnvd 
V.  Scott,  4  Pet.  205,  7:  833 
Cited  in  B rower  t.  Life  Ins.  Co.  86  Fed.  751 

— Freeman  v.  Brlttin,  17  N.  J.  L.  223— 
Ketchum  v.  Barber,  4  Hill,  228 — Cram  ▼. 
Hendricks,  7  Wend.  614 — Leavltt  r.  De 
Launy,  4  N.  Y.  869. 

7.  To  constitute  usury  there  must  eith?r 
be  a  loan  and  a  taking  of  usurious  interest, 
or  the  taking  of  more  than  legal  interest  for 
the  forbearance  of  a  debt  or  sum  of  money 
due.  Ruffner  v.  Hogg  (Hogg  v.  Ruffnen 
1  Black,  115,  17:  38 
Cited  in  Buttrlck  v.  Harris,  1  Blss.  444,  Fed 

Cas.  No.  2,256 — Newkirk  v.  B arson,  21  Ind. 
135 — Rice  V.  Hassenpflug,  45  Ohio  St  386, 
13  N.  E.  655. 

8.  To  constitute  usury,  there  must  be  t 
loan  in  contemplation  of  the  parties. 
Nichols  V.  Fearson,  7  Pet  103,  8:  623 
Cited  in   TiflTauy   v.    Boatman's    Sav.   Inst  18 

Wall.  886,  21  L.  ed.  870 — Sparhawk  v.  Codi- 
ran.  Fed.  Cas.  No.  13,203 — State  Bank  t. 
Coquillard,  6  Ind.  234 — SUte  ex  rel.  Attj. 
Gen.  v.  Boatmen's  Sav.  Inst.  48  Mo.  193— 
Richards  v.  Kountze,  4  Neb.  205 — FreemaB 
adsm.  Brlttin,  17  N.  J.  L.  223 — Corconm 
V.  Powers,  6  Ohio  St  37 — Rice  v.  Hassenp- 
flug,  45  Ohio  St  386.  13  N.  E.  655— Wilsoa 
V.  Leinbach,  6  W.  N.  C.  484. 

9.  There  can  be  no  usury  in  a  transaction 
for  the  sale  and  repurchase  of  securities, 
where  there  is  no  loan.  Struthers  v.  Drexel. 
122  U.  S.  487,  7  Sup.  Ct,  Rep.  1293, 

80;  1216 
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10.  To  constitute  usury  in  Indiana  it  is 
essential  that  a  certain  gain  exceeding  the 
legal  rate  of  interest  should  accrue  to  the 
lender  as  a  consideration  for  the  loan. 
Where  there  is  no  loan,  there  can  be  no 
usury.  White  Water  Valley  Canal  Co.  v. 
Vallette,  21  How.  414,  16:  154 

Intent  to  take  usnry. 

See  also  infra,  74. 

11.  Ignorance  of  the  la^  will  not  protect 
a  party  from  the  penalties  of  usury.  Lloyd 
V.  Scott,  4  Pet.  205,  7:  833 
Cited  in  Scottish  M.  &  L.  Ins.  Co.  ▼.  McBroom, 

6  N.  M.  578,  30  Pac.  854. 

12.  To  constitute  usury  it  must  be  shown 
that  there  was  an  intent  to  take  usurious 
interest.    Andrews  v.  Pond,  13  Pet.  65, 

10:61 

Cited  in  Buckingham  ▼.  McLean,  13  How.  172, 

14    L    ed.    100 — Orr    v.    Lacey,    2    Dougl. 

(Mich.)    253 — Farmers*    Bank   y.    Burchard, 

33  Vt.  370. 

13.  To  constitute  usury,  where  the  con- 
tract is  fair  on  its  face,  there  must  be  an 
intention  knowingly  to  contract  for  or  to 
take  usurious  interest.  Call  v.  Palmer,  116 
U.  S.  98,  6  Sup.  Ct.  Rep.  301,  29:  559 
Bank  of  United  States  v,  Waggener,  9  Pet. 

378,  9:  163 

Lloyd  V.  Scott,  4  Pet.  205,  7:  833 

Cited  tn  Omaha  Hotel  Co.  ▼.  Wade,  97  U.  S. 
23,  24  L.  ed.  920— Call  v.  Palmer.  116  U. 
S.  101,  29  L.  ed.  560,  6  Sup.  Ct.  Rep.  301 
— Missouri,  K.  &  T.  Trust  Co.  ▼.  Krumseig, 
172  TJ.  S.  356,  43  L.  ed.  476,  19  Sup.  Ct. 
Repw  179 — Morgan  v.  Tipton,  3  McTjean,  346, 
Fed.  Cas.  No.  9.809 — Orr  ▼.  Lacy,  4  McLean, 
250,  Fed.  Cas.  No.  10,589 — Palmer  v.  Call, 
2  McCrary,  524,  7  Fed.  739-— American  Free- 
hold Land  &  Mortg.  Co.  v.  Whaley,  63  Fed. 
74e— Ely  V.  M'Clung,  4  Port.  (Ala.)  137— 
Dubose  V.  Parker,  13  Ala.  781 — Miller  v. 
Bates,  35  Ala.  586 — Neel  v.  Clay,  48  Ala. 
260 — Slaughter  y.  First  Nat.  Bank,  109  Ala. 
162,  19  So.  430 — Gregory  v.  Bewly,  9  Ark. 
24— Plunkett  v.  Dillon,  4  Houst.  (Del.)  406 
— Hayward  ▼.  Le  Baron,  4  Fla.  407 — Hicks 
T.  Marshall,  67  Ga.  715 — Anderson  v.  Cream* 
ery  Package  Mfg.  Co.  8  Idaho,  208,  06  L. 
R.A.  557,  101  Am.  St.  Rep.  188,  67  Pac. 
493— McGlll  V.  Ware,*  5  III.  24 — Trainor  v. 
German- American  Sav.  L.  &  Bldg.  Asso.  102 
111.  App.  611— Train  v.  Collins,  2  Pick.  152 
— Central  Nat.  Bank  v.  Pratt,  115  Mass. 
643, 15  Am.  Rep.  138 — Orr  v.  Lacey,  2  Dougl. 
(Mich.)  253— Green  v.  Grant,  134  Mich. 
467,  96  N.  W.  583— Planters'  Bank  v.  Snod- 
grass,  4  How.  (Miss.)  623 — Farmers'  ft  T. 
Bank  y.  Harrison,  57  Mo.  510 — New  England 
Mortg.  Secur.  So.  v.  Sandford,  16  Neb.  600, 
21  N.  W.  304 — Durant  v.  Banta,  27  N.  J.  L 
633 — Cram  v.  Hendricks,  7  Wend.  646 — 
Mitchell  v.  Bailey,  57  S.  C.  345,  35  S.  E.  581 
— Turney  v.  State  Bank.  5  Humph.  409 — 
Henry  ▼.  Sansom,  2  Tex.  Civ.  App.  154,  21  8. 
W.  69 — Brockenbrough  v.  Spindle,  17  Gratt. 
39 — Pratt  v.  Ayer.  3  Chand.  (Wis.)  290— 
Pratt  V.  Ayer,  3  Plnney  (Wis.)  259. 

14.  Where  there  was  no  intention  to  evade 
the  law,  and  the  facts  which  amount  to 
usury  can  be  shown  to  have  been  the  result 
of  mistake  or  accident,  no  penalty  attaches. 
Lloyd  V.  Scott,  4  Pet.  205,  7:  833 

1&  Where  $5,000  was  paid  for  a  ground 


rent  of  $500  per  annum,  and,  on  the  return 
of  the  principal  with  a  full  payment  of  the 
rent,  after  the  lapse  of  five  years,  the  an- 
nuity was  to  be  released,  legal  interest  being 
6  per  cent,  the  intent  with  which  the  act 
was  done  must  determine  whether  the  con- 
tract is  or  is  not  usurious.  Lloyd  v.  Scott, 
4  Pet.  205  7:  833 

Cited  in  Buttrlck  v.  Harris,  1  Biss.  444,' Fed. 

Cas.  No.  2,256 — Gordon  v.  Dooley,  8  Hughes, 

188,  Fed.  Cas.  No.  5,607. 

Usury  dependent  upon  contingency. 

16.  If  a  party  agree  to  pay  a  specific 
sum,  exceeding  the  lawful  interest,  provided 
he  do  not  pay  the  principal  by  a  day  cer- 
tain, it  is  not  usury.  By  punctual  payment 
he  may  avoid  the  payment  of  the  additional 
amount,  which  is  considered  as  a  penalty. 
Lloyd  v.  Scott,  4  Pet.  205,  7:  833 
Cited  in  Hamilton  v.  Fowler,  40  C.  C.  A.  53.  99 

Fed.  25 — Chaffe  v.  Landers,  46  Ark.  371 — 
Reeve  v.  Ladies'  Bldg.  Asso.  56  Ark.  3H8,  18 
L.tt.A.  135,  19  S.  W.  917— Wood  v.  Cuthbort- 
son,  8  Dak.  335,  21  N.  W.  3 — Broadl>ent  v. 
Brumback,  2  Idaho,  374,  16  Pac.  555 — Ameri- 
can Homestead  Co.  v.  Linlgan,  46  La.  Ann. 
1129,  15  So.  369--Ma8on  v.  Callender,  2  Gil. 
(Minn.)  318 — Stein  v.  Swenson,  44  Minn.  221, 
46  N.  W.  360 — Philadelphia  &  R.  R.  Co.  v. 
Stichter,  11  W.  N.  C.  327— Crlder  v.  San  An- 
tonio Real  Estate  Bldg.  &  L.  Asso.  89  Tex. 
600,  35  S.  W.  1047— Smith  v.  Nicholas,  8 
Leigh,  350— Ward  v.  Comett,  91  Va.  681,  49 
L.R.A.  557,  22  S.  E.  494— Fisher  v.  Otis,  3 
Chand.  (Wis.)  100— Fisher  v.  Otis,  3  Pinney 
(Wis.)   91. 

17.  Where  the  payment  of  anything  ad- 
ditional to  a  loan  depends  upon  a  contin- 
gency, and  not  upon  the  happening  of  a  cer- 
tain event,  it  is  not  sufficient  to  make  a 
loan  usurious.  Spain  v.  Brent  (Spain  v. 
Hamilton)  1  Wall.  604,  17:  619 
Diatinguiahed  In  Browne  v.  Vredenbargh,  43  N. 

Y.  198. 

Cited  in  Bedford  v.  Eastern  Bldg  &  L.  Asso. 
181  U.  S.  242,  45  L.  ed.  844,  21  Sup.  Ct. 
Rep.  507 — American  Freehold  Land  Mortg. 
Co.  v.  Whaley,  63  Fed.  749— Best  v.  British 
&  American  Mortg.  Co.  79  Fed.  404 — Olovet 
V.  Equitable  Mortg.  Co.  31  C.  C.  A.  107,  69 
U.  S.  App.  151,  87  Fed.  520— Union  Mortg. 
Bkg.  &  T.  Co.  V.  Hngood,  98  Fed.  780 — 
Manship  ▼.  New  South  Bldg.  ft  L.  Asso.  110 
Fed.  862 — Reeve  v.  Ladles'  Bldg.  Asso.  56 
Ark.  3.38,  18  L.R.A.  135,  19  S.  W.  917— 
Washington  Nat.  Bldg.  &  L.  Asso.  v.  Fiske, 
20  App.  D.  C.  518 — Goodrich  v.  Rogers,  101 
111.  530 — American  Homestead  Co.  v.  Linl- 
gan, 40  La.  Ann.  1129,  15  So.  369 — Stein  v. 
Swensen,  44  Minn.  221,  4G  N.  W.  360— Best 
V.  British  American  Mortg.  Co.  133  N.  C.  23, 
45  S.  E.  343— Philadelphia  ft  R.  R.  Co.  v. 
Stichter,  11  W.  N.  C.  327— Truby  v.  Mos- 
grove,  lie  Pa.  93,  21  W.  N.  C.  62,  4  Am.  St. 
Rep.  575,  11  Atl.  806. 

18.  Where  there  is  a  loan,  although  the 
profit  to  the  lender  exceeds  the  legal  rate, 
yet  if  that  profit  is  contingent  or  uncertain, 
the  contract,  if  bona  fide  and  without  any 
design  to  evade  the  statute,  is  not  usurious. 
White  Water  Valley  Canal  Co.  v.  Vallette, 
21  How.  414,  16:  154 
Cited  in    Best  v.   British   &  American   Mortg. 

Co.  79  Fed.  404 — Weaver  v.  Burnett,  110 
Iowa,   570,   81   N.   W.   771— Best  v.   British 
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American  Mort^.  Co.  133  N.  C.  23,  46  S.  E. 
343. 

Discount;  taking:  interest  in  advance. 

In  Bank  Transactions,  see  infra,  60-65. 

19.  A  promissory  note,  payable  at  a 
future  date,  given  in  a  bona  fide  business 
transaction,  and  not  to  raise  money  in  the 
market,  may  be  discounted  at  a  rate  in  ex- 
cess of  the  legal  rate  of  interest  without 
making  it  per  se  a  usurious  contract  be- 
tween indorser  and  indorsee.  Nichols  v. 
Fearson,  7  Pet.  103,  8:  623 
DisUnguished  in  Sprafi^ue  t.  Zunts,  18  Ala.  385. 
Cited  In  Moncure  v.  Dermott,  13  Pet.  356,  10 

L.  ed.  100 — Davis  v.  Clemson,  6  Mclean,  624. 
Fed.  Cas.  No.  8,630 — Van  Vleet  v.  Sledge,  46 
Fed.  762 — Cook  v.  Dyer,  3  Ala.  646 — State 
Bank  v.  Coquillard,  6  Ind.  234 — Smith  v. 
Neeley,  2  Ind.  Terr.  666,  53  S.  W.  450 — 
Dlckerman  v.  Day,  31  Iowa,  447,  7  Am.  Rep. 
156 — Quint  V.  First  Nat.  Bank,  0  Kan.  App. 
480,  58  Pac.  1010— Lindsay  v.  Hill,  66  Me. 
218,  22  Am.  Rep.  564 — Knights  v.  Putnam. 
3  Pick.  186— Newman  v.  Williams,  29  Miss. 
221— Hnger  v.  Blake,  16  Neb.  13.  19  N.  W. 
780 — Freeman  adsm.  Brittin,  17  N.  J.  L. 
201 — Dnrant  v.  Banta,  27  N.  J.  L.  630— 
Holcomb  V.  Wyckoflf,  35  N.  J.  L.  39,  10  Am. 
Rep.  219 — Busby  v.  Finn.  1  Ohio  St.  415 — 
Dunkle  v.  Rennick,  6  Ohio  St.  535. 

20.  In  Illinois  the  mere  taking  of  interest 
in  advance  does  not  render  a  loan  usurious. 
Fowler  v.  Equitable  Trust  Co.  141  U.  S.  384, 
12  Sup.  Ct.  Rep.  1,  35:  786 
died  in  Union  Sav.  Bank  &  T.  Co.  v.  Dotten- 

helm,  107  Ga.  615,  34  S.  E.  217— Pierce  v. 
Davcy.  48  Neb.  48,  61  N.  W.  92. 

21.  To  involve  an  accommodation  maker 
of  a  bond  in  the  usury  of  a  discount  trans- 
action by  which  money  was  raised  thereon, 
it  must  be  proved  that  such  maker  executed 
the  bond  for  the  purpose  of  aiding  the  party 
accommodated  to  borrow  money  at  -  the 
usurious  interest  charged.  Moncure  v. 
Dermott,  13  Pet.  345,  10:  193 

—  Editorial  note. 

[By  taking  interest  in  advance.  29  L.R. 
A.  761.] 

Purchase  of  annuities  and  securities. 

Question  of  Law  or  Fact,  see  Trial,  423, 

426. 
See  also  supra,  15;  infra,  100. 

22.  An  annuity  may  be  purchased,  like  a 
tract  of  land  or  other  property ;  and  inequal- 
ity of  price  will  not  of  itself  make  the  con- 
tract usurious.     Lloyd  v.  Scott,  4  Pet.  205, 

7:833 

23.  A  law  against  usury  on  loans  will  not 
prevent  the  bona  fide  purchase  of  securities 
at  any  price.  Moncure  v.  Dermott,  13  Pet. 
345,  10:  193 
Junction  R.  €o.  v.  Bank    of    Ashland,    12 

Wall.  226,  20:  385 

[Wycoflf  V.  Longhead  (Pat.  Sup.  Ct.)  2 
Dall.  92,  1 :  303] 

Lloyd  v.  Scott,  4  Pet.  205,  7:  833 

Cited  In  Raplee  v.  Morgan,  3  III.  663 — Nich- 
ols V.  Levins,  15  Iowa,  364 — Cram  v.  Hen- 
dricks, 7  Wend.  626. 

24.  The  purchase  of  securities,    or    any 


other  device  used  to  cover  a  usurious  trans- 
action, will  be  unavailing.  Lloyd  v.  Scott. 
4  Pet.  205,  7:  833 

Cited  in  Broadbent  v.  Brumliack,  2  Idaho.  374. 
16  Pac.  555 — Delano  v.  Rood.  6  III.  fi08 — 
Ferguson  v.  Sutphen,  8  Hi.  567 — Bfontai^K^  ▼ 
Sewell,  57  Md.  415 — Dowdnll  v.  I^nox.  '2 
Edw.  Ch.  273— Roux  v.  Rothschild.  37  MIsc 
438,  75  N.  y.  Supp.  763— Fiedler  t.  Darrin, 
50  N.  Y.  443. 

Rate  of  exchan|:e. 

Evidence  as  to  Usual  Rate,  see  Evi- 
dence, 2055. 

Concealment  of  Usury  Under  Name  of 
Exchange  aa  Question  for  Jury,  i^: 
Trial,  422. 

See  also  infra,  31,  59. 

25.  There  is  no  rule  of  law  fixinj^  th<> 
rate  which  may  be  lawfully  charged  for  ex- 
change.    Andrews  v.  Pond,  13  Pft.  65. 

10:61 

26.  The  actual  expense  of  transport  in.; 
specie  does  not  fix  the  rate  of  exchan.i:<'- 
Andrews  v.  Pond,  13  Pet.  65,  10:  61 

27.  A  creditor  is  entitled  to  a  fair  allow- 
ance for  the  rate  of  exchange,  where  Is" 
takes  in  payment  of  an  existing  debt  a  \-}'.\ 
drawn  by  his  debtor  upon  a  bank  in  anotiifr 
state.    Andrews  v.  Pond,  13  Pet  65, 

10:61 
Cited  In  Weed  v.  Miller,  1  McLean,  424.  VM 
Clas.  No.  17.340- Leavitt  v.  CurUs,  15  N.  Y 
230. 

• 

28.  Whether  a  fair  rate  of  exchange  on  a 
foreign  bill  has  been  charged  may  be  iest>4 
by  the  market  price  of  good  bills  of  t'<- 
same  description.  Andrews  v.  Pond,  13  P  t. 
65,  10: 61 

Colorable  devices  to  cover  nsury. 

Evasive  Stipulation  for  Foreign  Rate. 
see  Conflict  of  Laws,  77. 

29.  A  profit  made  or  loss  imposed  on  th'* 
necessities  of  the  borrower,  whatever  form, 
shape,  or  disguise  it  may  assume,  where  the 
bargain  is  for  a  loan,  and  the  capital  i^  t^ 
be  returned  at  all  events,  has  always  be^n 
adjudged  to  be  so  much  profit  taken  upon  a 
loan,  and  a  violation  of  those  laws  wbirh 
limit  the  lender  to  a  specific  rate  of  intcn*-t. 
Bank  of  United  States  v.  Owens,  2  Pet.  r>2:. 

7:S0e 
Cited  In  Bank  of  United  States  v.  Wajcirpner.  ^ 
Pet.  399,  9  L.  ed.  171 — Tiffany  v.  Roaimaa's 
Rav.  Inst.  18  Wall.  384,  21  L.  ed.  8^*— 
Omaha  Hotel  Co.  v.  Wade,  97  U.  S.  23.  24  L 
ed  920 — Darby  v.  Boatman's  Sav.  Inst  4 
Nat.  Bankr.  Reg.  609,  1  Dill.  149,  Fed.  i^a*^. 
No.  3,571 — Lewis  v.  Clarendon.  6  Dill.  3:^. 
Fed.  Cas.  No.  8,320— Sherwood  v.  Round 
tree,  32  Fed.  120 — B  rower  v.  Life  Ins.  Co  v*» 
Fed.  751— Ely  v.  M'Clung,  4  Port.  (Ala.)  1S<5 
— Hitchcock  V.  United  States  Bank.  T  Ala 
434 — Hunt  v.  Acre,  28  Ala.  698 — Yoancblo-^ 
V.  Birmingham,  Trust  ft  Sav.  Co.  95  Ala  .V-»7. 
20  L.R.A.  61,  36  Am.  St.  Rep.  245.  12  .<«». 
579 — Broach  v.  Kelly,  71  (Ja.  704 — Claffi- 
V.  Thoir  Creditors,  2  La.  117.  20  Am.  IM: 
300 — Planters'  Bank  v.  Snodgrass.  4  How. 
(Mi88.>  623 — Sprague  v.  Rooner.  ICM  >K 
358,  16  S.  W.  505— Kerwln  v.  Dorao.  29  M'X 
App.  406— Campion  v.  Kille,  14  N.  J.  Eq.  '2M 
— Pomeroy  v.  Ainsworth,  22  Barb.  124 — New 
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Tork  L.  Ins.  &  T.  Co.  v.  Beelie,  7  N.  T.  368 — 
Valentine  v.  Conner,  40  N.  Y.  258.  100  Am. 
Dec.  476 — Preble  County  Branch  v.  Russell, 
1  Ohio  St.  320. 

30.  A  transaction  which  is  in  fact  a  loan 
cannot  escape  the  taint  of  usury  if  more 
than  legal  interest  be  secured,  because  it 
is  in  form  the  purchase  of  a  rent  charge  or 
annuity.     Scott  v.  Lloyd,  9  Pet.  418, 

9:  178 
Bank  of  United  States  v.  Waggener,  9  Pet. 
378,  9:  163 

Cited  In  Livingston  v.  Story,  11  Pet.  405,  0 
L.  ed.  768— Scott  v.  Lloyd,  12  Pet.  145,  9  L. 
€d.  1034 — Gordon  v.  Dooley,  3  Hughes,  188, 
Fed.  Cas.  No.  5,607— Tlllar  v.  Cleveland,  47 
Ark.  292,  1  S.  W.  616— Law  v.  Nlles,  104  Cal. 
114.  37  Pac.  876 — Plunkett  v.  Dillon,  4 
Houst.  (Del.)  373 — Plunkett  v.  Dillon,  4  Del. 
Ch.  238 — Chapman  v.  Clark,  5  Mackey,  531 
— Bibb  County  Loan  Asso.  v.  Richards,  21  Ga. 
623 — Ferguson  v.  Sutphen,  8  111.  567 — Mon- 
tague V.  Sewell,  57  Md.  415 — Bobbins  v.  Dll- 
laye,  33  Barb.  80 — WlUoughby  v.  Comstock, 
3  Edw.  Ch.  428 — Pratt  v.  Adams,  7  Paige, 
647— Roux  V.  Rothschild,  37  Misc.  438,  75 
N.  T.  Supp.  763 — Dry  Dock  Bank  v.  Amerl- 
can  L.  Ins.  &  T.  Co.  3  N.  Y.  359 — Fltsslm- 
ons  V.  Baum,  44  Pa.  40 — Brockenbrough  v. 
Spindle,  17  Gratt.  35. 

31.  Although  the  transaction  appears  on 
its  face  to  be  free  from  the  taint  of  usury, 
yet  if  any  part  of  the  exchange  charged  on 
a  bill  was  intended  for  a  cover  for  usurious 
interest,  the  name  under  which  it  was  taken 
will  not  protect  the  second  bill  of  exchange 
from  the  consequences  of  usurious  agree- 
ments. Andrews  v.  Pond,  13  Pet.  65,  10:  61 
Cited  in  Buttrlck  v.  Harris,  1  Biss.  444,  Fed. 

Cas.  No.  2.256 — Market  Bank  v.  Smith,  7 
Am.  L.  Reg.  669.  Fed.  Cas.  No.  9,090 — 
Union   Bank   v.   Bell,    14   Ohio    St.   210. 

32.  A  contract  under  which  $1,970  is 
actually  received  by  a  borrower  who  gives 
ten  notes  of  $360  each,  payable  in  monthly 
instalments  of  $30  each,  with  a  proviso  that 
in  case  of  his  death  all  the  debt  remaining 
unpaid  shall  be  released  if  he  is  not  then 
in  default, — is  a  scheme  or  colorable  device 
to  cover  usury.  Missouri,  K.  &  T.  Trust  Co. 
V.  Krumseig,  172  U.  S.  351,  19  Sup.  Ct. 
Rep.  179,  43:  474 
Cited  in  Union  Sav.  Bank  &  T.  Co.  ▼.  Dotten- 

helm.  107  Ga.  616,  34  S.  E.  217 — Roux  v. 
Rothschild,  37  Misc.  438,  75  N.  Y.  Supp.  763. 

33.  Where  a  party  obtains  a  loan  in  de- 
preciated bank  notes  at  their  par  value,  at 
his  own  request,  there  is  no  usury,  unless 
the  transaction  is  intended  as  a  cover  for 
taking  unlawful  interest.  Bank  of  United 
States  V.  Waggener,  9  Pet.  378,  9:  163 
Cited  in  Orr  v.  Lacy,  4  McLean,  248,  Fed.  Cas. 

No.  10,589 — Coxe  v.  Rowley,  12  Rob.  (La.) 
276 — Bank  of  Orleans  v.  Curtis,  11  Met.  360 
— Archer  v.  Putnam,  12  Smedes  &  M.  289— 
Slosson  V.  Duir,  1  Barb.  435 — Slzer  v.  Miller, 
1  Hill,  232— Bobbins  v.  Dlllaye,  2  Keyes,  610 
— Danville  v.  Sutherlln,  20  Oratt.  593. 

34.  The  statute  against  usury  in  the  Dis- 
trict of  Columbia  not  only  forbids  the  di- 
rect taking  of  more  than  6  per  cent  per 
annum  for  the  loan  or  forbearance  of  any 
sum  of  money,  but  it  forbids  any  shift  or 
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device  by  which  this  prohibition  may  be 
evaded,  and  a  greater  interest  in  fact  se- 
cured. Scott  V.  Lloyd,  9  Pet.  418,  9:  178 
Cited  in  Atkinson  v.  Allen,  17  C.  C.  A.  572,  36 
U.  S.  App.  255,  71  Fed.  59 — Train  v.  Col- 
lins.  2   Pick.   153. 

Miscellaneous  transactions. 

Federal  Question  as  to,  see  Appeal  and 

Error,  2149. 
Whether    Commissions    arc    Cover    for 

Usury  as   Question   for   Jury,   see 

Trial,  424. 

35.  A  charge  for  money  paid  by  commis- 
sion merchants  for  insurance  is  not  usuri- 
ous. Peyton  v.  Heinekin,  131  U.  S.  ci. 
Appx.  and  20:  679 

36.  A  promissory  note  bearing  interest 
anterior  to  its  date  is  neither  usurious  nor 
illegal,  unless  the  interest  is  reserved  from 
a  day  prior  to  that  on  which  the  debt  for 
which  it  was  given  arose;  and  it  is  in  such 
a  case  open  to  explanation.  Ewing  v. 
Howard,  7  Wall.  499,  19:  293 

37.  Wliere  10  per  cent  interest  is  the 
highest  rate  which  can  lawfully  be  charged, 
a  stipulation  to  pay  semi-annually,  at  the 
rate  of  10  per  cent,  does  not  constitute 
usury.    Myer  v.  Muscatine,  1  Wall.  384, 

17:  564 
Cited  In  United  States  Mortg.  Co.  v.  Sperry, 
188  U.  S.  342,  34  L.  ed.  980,  11  Sup.  Ct. 
Rep.  321— Young  v.  Montgomery  &  E.  R.  Co. 
2  Woods,  615,  Fed.  Cas.  No.  18,166 — Brower 
V.  Life  Ins.  Co.  86  Fed.  752 — Lake  County 
v.  Linn,  20  Colo.  464,  68  Pac.  839 — Drury 
V.  Wolfe,  134  111.  297.  25  N.  E.  626— Cutler 
V.  Madison  County,  56  Miss.  119 — Bloomer 
V.  Mclnerney,  30  Ilun,  202 — Galveston  &  H. 
Invest  Co.  v.  Qrymes,  94  Tez.  615,  63  S.  W. 
860 — State  ex  rel.  Green  Bay  &  M.  R.  Co. 
V.  Jennings,  48  Wis.  555,  4  N.  W.  641. 

38.  Bonds  of  a  corporation,  given  in  con- 
sideration of  an  agreement  to  complete  a 
canal,  are  not  void  for  usury,  although  their 
amount  was  double  the  amount  of  the  esti- 
mate of  the  necessary  cost  of  completion, 
where  the  recipient  of  the  bonds  assumed 
the  risk  of  the  contract.  White  Water 
Valley  Canal  Co.  v.  Vallette,  21  How.  414, 

16:  154 
Cited  in  Memphis  v.  Brown,  1  Flipp.  221,  Fed. 
Cas.  No.  9,415. 

39.  An  agreement  to  pay  $38,000  for 
property  purchased  on  credit  running  ten 
years,  instead  of  $20,000  cash  or  in  six 
months  time,  is  not  usurious.  Hogg  v.  RufT- 
ner,  1  Black,  115,  17:  38 
Cited  In  Rushing  v.  Worsham,  102  Ga.  828,  30 

S.  E.  541 — Bass  v.  Patterson,  68  Miss.  313, 
24  Am.  St.  Rep.  279,  8  So.  849 — Brown  v. 
Gardner,  4  Lea,  159 — Graeme  v.  Adams,  23 
Gratt.  235,  14  Am.  Rep.  130— Myers  v.  Wil- 
liams, 85  Va.  629,  8  S.  E.  483 — Swayne  v. 
Riddle,  37  W.  Va.  296,  16  S.  E.  512. 

40.  The  indorsement  of  a  promissory  note 
for  a  usurious  consideration  is  a  contract 
within  the  statute  of  Maryland,  which 
makes  invalid  all  bonds,  contracts,  and  as- 
surances taken  on  a  usurious  contract,  and 
is  void.  Gaither  v.  Farmers  &  M.  Bank  use 
of  Corcorran,   1   Pet.  37,  7:  43 
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41.  The  delivery  and  indorsement  of  the 
promissory  note  of  a  stranger  to  the 
transaction,  by  a  borrower,  as  collateral  se- 
curity for  a  usurious  loan,  is  void  and 
passes  no  property,  where  a  state  statute 
provides  that  all  bonds,  contracts,  and  as- 
surances taken  on  a  usurious  contract  are 
utterly  void.  Gaither  y.  Farmers  &  M. 
Bank  of  Georgetown,  1  Pet.  37,  7:  43 

42.  If,  in  consideration  of  further  for- 
bearance, the  creditor  receives  a  new  se- 
curity from  his  debtor  for  an  existing  debt, 
he  cannot  enlarge  the  amount  due  by  exact- 
ing anything,  either  by  way  of  interest  or 
exchange,  on  account  of  the  additional  risk 
he  may  suppose  he  runs  by  this  2xtension 
of  credit.    Andrews  v.  Pcnd,  13  Pet.  65, 

10:61 

43.  If  a  borrower,  putting  out  the  money 
again  at  a  usurious  rate,  agrees  to  pay  to 
the  lender  the  same  interest  which  he  him- 
self receives,  it  is  usury.  Levy  v.  Gadsby, 
3  Cranch,  180,  2:  404 
DUtinguished  in  Nichols  v.  Pearson,  7  Pet.  108, 

8  L.  ed.  625^B arbour  v.  Tomplclns,  81  W. 
Va.  416,  7  8.  B.  1. 

CUed  in  Oates  v.  First  Nat  Banlc,  100  U.  S. 
240,  25  L.  ed.  584 — Kimball  v.  Boston  Athetl- 
eiim,  3  Gray,  232 — Newman  v.  Williams,  29 
Miss.  222 — Pfeister  v.  Wheeling  Bldg.  Asso. 
10  W.  Va.  718. 

—  Editorial  notes. 

In  purchase  of  obligation  at  less  than  face 
value.  8: 623 

[In  loans  by  building  associations.  18  L. 
R.  A.  129. 

In  deferred  payments  of  purchase  money. 
27  L.R.A.  565. 

In  agreement  for  interest  after  maturity. 
49  L.R.A.  550. 

By  contract  for  life  insurance.  53  L.R. 
A.  462. 

Validity  of  contract  to  resell,  at  an  ad- 
vance, property  purchased.  3  L.R.A.'(N.S.) 
213. 

Computation  of  interest  on  the  basis  of 
thirty  days  for  a  month,  or  three  hundred 
and  sixty  days  for  a  year,  as  usury.  5  L.R. 
A.(N.S.)  592. 

Right,  in  case  of  renewal  of  loan,  to 
compute  interest  on  basis  of  including  ac- 
cumulated interest  as  part  of  principal  of 
renewal.     6  L.ILA.(N.S.)   612.] 

h.  In  Loans  By  Agent  or  Broker, 

Charge  for  Money  Paid  By  Commission 
Merchant  for  Insurance,  see  supra,  35. 

Authority  of  Agent  to  Make  Loan  at  Usuri- 
ous Rate,  see  Principal  and  Agent,  53. 

44-6.  A  mortgage  bearing  8  per  cent 
interest  is  not  the  less  usurious  because 
given  by  an  agent  to  repay  his  principal 
for  8  per  cent  stock,  which  the  agent,  by 
permission  of  his  principal,  had  sold,  and 
the  money  received  from  which  he  had 
applied  to  his  own  use.  De  Butts  v.  Bacon, 
6  Cranch,  252,  3:  215 

47.  When  an  agent  who  is  authorized  by 


his  principal  to  lend  money  for  lawful  in- 
terest exacts  for  his  own  benefit  more  than 
the  lawful  rate,  without  authority  or 
knowledge  of  his  principal,  the  loan  is  not 
thereby  rendered  usurious.  Call  ▼.  Palmer, 
116  U.  S.  98,  6  Sup.  Ct.  Rep.  301,  29:  559 
DisUnguiBhed  in  Sherwood  ▼.  Boandtree,  32 
Fed.  120. 

Cited  In  Grant  v.  Phoenix  Mut.  L.  Ins.  Co.  121 
U.  S.  118,  30  L.  ed.  900,  7  Sup.  Ct.  Rep.  849 
— Dryfus  v.  Burnes,  53  Fed.  410 — Whalcf 
V.  American  Freehold  Land-Mortff.  Co.  20 
C.  C.  A.  310.  42  U.  8.  App.  90.  74  Fed.  77— 
Best  V.  British  &  American  Mortff.  Co.  79 
Fed.  402— Re  Kellogg,  113  Fed.  127— Ginn  t. 
New  England  Mortg.  Secur.  Go.  02  Ala.  138. 
8  So.  888 — American  Freehold  Land-Morti;. 
Co.  T.  Sewell,  92  Ala.  176.  13  L.R.A.  303,  » 
So.  143 — ^Vahlberg  v.  Keaton.  51  Ark.  546. 
4  L.R.A.  466.  14  Am.  St.  Rep.  73.  11  8.  W. 
878 — Scruggs  v.  Scottish  Mortg.  Co.  54  Ark. 
670,  16  S.  W.  563 — Richards  v.  Bippus,  \^ 
App.  D.  C.  209 — Hughes  v.  Grlswold.  82  Ga. 
308.  9  S.  E.  1092— Smith  v.  Neelej.  2  Ind. 
Terr.  656,  63  S.  W.  450 — Greenfield  r. 
Monaghan,  85  Iowa.  213.  52  N.  W.  193— 
Brown  v.  Cass  County  Bank.  86  Iowa,  535. 
53  N.  W.  140 — Brown  v.  Archer.  62  Mo.  App. 
288 — Scottish  Mortg.  &  Land  Invest.  Co.  v. 
McBroom,  6  N.  M.  677,  30  Pac.  859 — Brown 
V.  Brown,  88  S.  C.  184,  17  S.  E.  462 — Texas 
Loan  Agency  v.  Hunter,  18  Tex.  Civ.  Appu 
408,  35  S.  W.  399. 

48.  Where  the  lender  made  no  contract 
for  usurious  interest  and  did  not  take  any, 
commissions  paid  by  the  mortgagor  to  a 
third  party  do  not  make  the  loan  usurious. 
Grant  v.  Phoenix  Mut.  L.  Ins.  Co.  121  U.  S. 
105,  7  Sup.  Ct.  Rep.  841,  30:  905 
Cited  tn  American  Freehold  Land  Mortg.   Co. 

V.  Whaley.  68  Fed.  746 — Whaley  v.  American 
Freehold  Land-Mortg.  Co.  20  C.  C.  A.  310. 
42  U.  8.  App.  90,  74  Fed.  77 — American 
Mortg.  Co.  V.  Hartzog,  74  Fed.  997 — Best 
V.  British  &  American  Mortg.  Co.  79  Fed. 
402 — Union  Mortg.  Bkg.  &  T.  Co.  v.  Hacood. 
97  Fed.  365 — Ginn  v.  New  England  Mortg. 
Secur.  Co.  92  Ala.  138,  8  So.  888 — ^Texas 
Loan  Agency  v.  Hunter,  13  Tez.  Civ.  App. 
408,   35   S.  W.  399. 

49.  A  loan  made  by  the  lender's  agent  in 
Illinois,  by  which  the  borrower  was  to  pay 
such  agent  a  certain  sum  for  his  commis- 
sion, in  addition  to  the  highest  legal  rate  of 
interest,  is  usurious,  where  there  was  a 
previous  agreement  between  the  lender  and 
his  agent  that  the  latter  would  act  as  his 
agent  without  compensation  from  the  form- 
er, but  would  obtain  compensation  for  his 
services  as  such  agent  by  way  of  commis- 
sions exacted  from  the  borrower.  Fowler  v. 
Equitable  Trust  Co.  141  U.  8.  384,  408,  12 
Sup.  a.  Rep.  1,  35:  780,  793 
Cited  in  Equitable  Mortg.  Co.  v.  Craft,  58  Fed. 

615 — American  Freehold  Land  Mortg.  Co.  v. 
Whaley,  63  Fed.  746 — Whaley  v.  Americao 
Freeiiold  Land-Mortg.  Co.  20  C.  C.  A.  310. 
42  U.  S,  App  90,  74  Fed.  77~-Bc8t  v.  Brit- 
ish &  American  Mortg.  Co.  79  Fed.  402-> 
Union  Mortg.  Bkg.  ft  T.  Co.  v.  Hagood,  97 
Fed.  365 — Richards  v.  Bippus.  18  App.  I>.  C. 
300— Fowler  v.  Harts,  149  111.  695.  36  N.  K 
996 — Payne  v.  Henderson,  106  Ky.  138.  uO 
S.  W.  34 — Frets  v.  Murray,  118  Mich.  3or». 
76  N.  W.  496 — Texas  Loan  Agency  v.  Hontrr, 
13  Tex.  Civ.  App.  408,  35  8.  W.  399. 
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50.  A  bonus  for  a  loan,  paid  to  an  agent 
in  addition  to  legal  interest,  renders  the 
loan  usurious,  where  it  inures  to  the  benefit 
of  the  principal  under  the  agent's  contract. 
McBroom  v.  Scottish  Mortg.  &  Land  Invest. 
Co.  153  U.  S.  318,  14  Sup.  Ct.  Rep.  852, 

38:729 
died  in  Pottle  ▼.  Lowe,  09  6a.  578,  59  Am.  St. 
Eep.  246,  27  S.  E.  145. 

o.  Banh  Transactions* 

Bank's  Authority  to  Take  Interest  in  Ad- 
vance, see  Banks,  179. 
See  also  infra,  87. 

51.  No  question  was  made  as  to  the  ap- 
plication of  the  usury  laws  to  a  bank 
Gaither  v.  Fanners  k  M.  Bank  use  of  Cor- 
corran,  1  Pet.  37,  7:  43 
Cited  in  Commercial   Banlc  v.  Nolan,  7   How. 

(Miss.)  524. 

52.  It  was  not  contended  that  a  bank 
could  not  commit  usury.  Fleckner  v.  Bank 
of  United  States,  8  Wheat.  338,  5:  631 
Cited  in  Strlbbllng  v.  Bank  of  the  Valley,  5 

Rand.    (Ya.)    141. 

53.  That  directors  who  advanced  money 
to  the  corporation  and  took  its  bonds  were 
also  owners  of  stock  in  the  bank  where  the 
money,  when  paid  to  the  use  of  the  com- 
pany, was  deposited,  does  not  render  the 
transaction  usurious,  where  it  does  not  ap- 
pear that  there  was  any  agreement  that  the 
money  should  be  deposited  in  that  bank. 
Omaha  Hotel  Co.  v.  Wade,  97  U.  S.  13, 

24:  917 

54.  Where  a  bank  took  a  note  for  which 
collateral  security  was  given,  between  the 
date  of  the  note  and  the  day  the  proceeds 
were  passed  to  the  credit  of  the  party,  who 
also  during  this  time  drew  checks  upon  the 
bank,  which  were  paid  before  the  note  was 
actually  discounted,  the  computation  of  the 
interest  from  the  date  of  the  note  instead  of 
from  the  day  when  the  proceeds  were 
carried  to  his  credit,  was  held  not  usury. 
Walker  v.  Bank  of  Washington,  3  How.  62, 

11:494 
Cited  in  Omaha  Hotel  Co.  v.  Wade,  97  U.  S. 
24,   24   L.  ed.  920. 

Taking  interest   forbidden  by  charter. 

55.  A  contract  by  which  a  bank  was  to 
receive  a  rate  of  interest  forbidden  by  its 
charter  is  void  on  general  principles,  al- 
though tlie  charter  does  not  declare  such  a 
contract  void,  nor  annex  any  penalty  for 
the  violation  of  the  law.  Tiffany  v.  Boat- 
man's Sav.  Inst.  18  Wall.  375,  21 :  868 

56.  Where  the  charter  of  a  bank  forbids 
the  taking  of  more  than  6  per  cent  interest, 
but  does  not  declare  a  contract  void  if  more 
interest  is  taken,  the  contract  is  void,  as 
calculated  to  affect  the  general  interest  and 
policy  of  the  country.  Bank  of  United 
States  V  Owens,  2  Pet.  527,  7:  508 
Disapproved  in  Farmers'  ft  T.  Bank  v.  Harrison, 

57  Mo.  50S. 

Cited  in  Darby  v.  Boatman's  Sav.  Inst.  1  Dill. 
149,  Fed.  Cas.  No.  3,571 — ^Lewis  v.  Clarendon, 
5  Pill.  839,  Fed.  Cas.  No.  8,320 — Gunby  v. 


Armstrong,  66  C.  C.  A.  643,  133  Fed.  433 — 
Philadelphia  Loan  Co.  v.  Towner,  13  Conn. 
268 — Mechanics'  &  W.  M.  Mut.  Sav.  Banl[  & 
Bldg.  Asso.  V.  Wilcox,  24  Conn.  157 — Fowler 
V.  Throckmorton,  6  Blackf.  328 — Evansville, 
I.  ft  C.  S.  L.  R.  Co.  V.  Evansville,  15  Ind. 
414 — English  v.  Smock,  34  Ind.  132,  7  Am. 
Rep.  215 — Bandel  v.  Isaac,  13  Md.  219 — 
Central  Nat.  Bank  v.  Pratt,  115  Mass.  543, 

15  Am.  Rep.  188 — Williams  v.  Bank  of  Com- 
merce, 71   Miss.  866.  42   Am.   St.   Rep.  508, 

16  So.  238 — Bank  of  Louisville  v.  Young,  87 
Mo.  407 — Swords  v.  Owen,  43  How.  Pr.  186 
— Southern  Bank  v.  Brashears,  1  Disney 
(Ohio)  210 — Exchange  Bank  v.  Sexton,  3 
Phlla.  69,  15  Phlla.  Leg.  Int.  57— TllTany  v. 
Boatman's  Sav.  Inst.  31  Phlla.  Leg.  Int.  366 
— ^Perkins  v.  Watson,  2  Baxt,  181 — Wlnter- 
nlts  V.  Uyland,  3  W.  Va.  472 — Rock  River 
Bank  v.  Sherwood,  10  Wis.  237,  76  Am.  Dec 
666. 

Interest  for  period  of  i^race. 

57.  It  is  not  usurious  for  a  bank  to  take 
interest  for  the  period  of  grace  allowed  in 
addition  to  the  term  specified  in  the  note. 
Renner  v.  Bank  of  Columbia,  9  Wheat.  581, 

6:  1C8 
Cited  in  Crump  v.  Trytitle,  6  Leigh,  267. 

58.  The  taking  of  interest  for  sixty-four 
days  on  a  note  is  not  usury,  if  the  note, 
given  for  sixty  days,  according  to  the 
custom  and  usage  of  the  banks  at  that  place, 
was  not  due  and  payable  until  the  sixty- 
fourth  day.  Thornton  v.  Bank  of  Washing- 
ton, 3  Pet  36,  7:  594 
Cited   in    Hogan    v.    Ilenaley,    22    Ark.    414 — 

Duncan  v.  Maryland  Sav.  Inst.  10  Gill.  &  J. 
311 — Grand  Gulf  Bank  v.  Archer,  8  Smedes 
&  M.  174 — Crump  v.  Trytitle,  5  Leigh,  255. 

Exchanipe  on  time  bills. 

59.  It  is  not  usury  for  a,  bank  to  charge 
market  rates  of  exchange  on  time  bills. 
Buckingham  v.  McLean,  13  How.  151, 

14:91 
Wheeler  v.  Union  Nat.  Bank,  96  U.  S.  268, 

24:  833 
died  in  Hubbard  v.  Tod,  171  U.  8.  601,  48  L. 
ed.  258,  19  Sup.  Ct.  Rep.  14 — Buttrlck  v. 
Harris,  1  Bias.  444,  Fed.  Cas.  No.  2,256 — 
The  Vigilancla,  68  Fed.  782 — Churchman  v. 
Martin.  54  Ind.  386— Curtis  v.  Leavitt,  15  N. 
Y.  230 — Southern  Bank  v.  Brashears,  1  Dis- 
ney   (Ohio)    212. 

Right  to  disconnt. 

See  also  supra,  19-21. 

60.  Reserving  interest  as  discount  is  the 
same  as  taking  interest.  Bank  of  United 
States  V.  Owens,  2  Pet.  527,  7:  508 

61.  The  taking  of  interest  in  advance 
upon  the  discount  of  a  note,  in  the  usual 
course  of  Business,  by  a  banker,  is  not  usury. 
Thornton  v.  Bank  of  Washington,  3  Pet.  36, 

7:594 
Fleckner  v.  Bank  of  United  States,  8  Wheat. 
338,  5:  637 

Cited  In  Hogan  v.  Hensley,  22  Ark.  414— Vahl- 
berg  V.  Keaton,  51  Ark.  542,  4  L.R.A.  464, 
14  Am.  St.  Rep.  78,  11  S.  W.  878 — Bank  of 
Newport  v.  Cook,  60  Ark.  203.  29  L.R.A. 
765,  46  Am.  St.  Rep.  171,  30  S.  W.  35 — 
Union  Sav.  Bank  &  T.  Co.  v.  Dottenhelm,  107 
Ga.  614.  34  S.  B.  217— McGill  v.  Ware,  6 
111.  26— Haas  v.  Flint,  8  Blackf.  68— Cole 
V.  Lockhart,  2  Ind.  634 — English  v.  Smock, 
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34  Ind.  132,  7  Am.  Rep.  215 — Tholen  v. 
Daffy,  7  Kan.  409 — Duncan  v.  Maryland  Say. 
Inst.  10  Gill  &  J.  311— Planters'  Bank  v. 
Snodgrass,  4  How.  (Miss.)  627 — Bank  of 
Utica  V.  Wager,  2  Cow.  767 — Bank  of  Geneva 
y.  Howlett,  4  Wend.  332 — Exchange  Bank  v. 
Sexton,  3  Phlla.  68 — Sessions  y.  Richmond, 
1  R.  I.  305 — Carolina  Say.  Bank  y.  Parrott, 
80  S.  C.  67,  8  S.  E.  199 — Newton  y.  Wood- 
ley,  55  S.  C.  147,  82  8.  B.  631 — Parker  y. 
Cousins,  2  Gratt.  387,  48  Am.  Dec.  388 — 
Grigsby  y.  Weaver,  5  Leigh,  213 — Stribbling 
y.  Bank  of  the  Valley,  5  Rand.  (Va.)  144. 

62.  Banks  not  restricted  by  their  chart- 
ers, and  private  bankers,  have  a  right  to 
deduct  legal  interest  from  the  amount  of 
bills  and  notes  on  discounting  the  same. 
Fleckner  ▼.  Bank  of  United  States,  8  Wheat. 
338,  5: 631 

63.  A  transaction  is  usurious  and  18  per 
cent  interest  is  in  fact  charged,  where  a 
bank,  in  discounting  a  30-day  note  bearing 
6  per  cent  interest,  delivers,  instead  of 
money,  its  post  notes  which  are  at  a  dis- 
count of  1  per  cent.  Gaither  v.  Farmers  A 
M.  Bank  use  of  Corcorran,  1  Pet.  37,  7:  43 
Cited  in  Maury   y.   Ingraham,   28  Miss.   185 — 

Schermerhorn  y.  American  Life  Ins.  &  T.  Co. 
14  Barb.  149— Ketchum  y.  Barber,  4  Hill, 
250 — Pratt  ▼.  Adams,  7  Paige,  638. 

64.  Where  a  bank  discounted  a  promis- 
sory note,  reserving  interest  thereon  at  6 
per  cent,  and  the  owner  of  the  note  received 
the  proceeds  in  notes  of  the  bank  at  their 
nominal  value,  when  their  current  value  was 
54  per  cent  of  their  nominal  value,  the  con- 
tract was  usurious  and  void.  Bank  of  Unit- 
ed States  v.  Owens,  2  Pet.  527,  7:  508 
Cited  in  Buttrick  y.  Harris,  1  Blss.  443,  Fed. 

Cas.  No.  2.256 — Lafayette  Bank  y.  Bank  of 
Illinois,  4  McLean,  211,  Fed.  Cas.  No.  7,987 
— McGlll  v.  Ware,  5  III.  26— Sutton  y. 
Fletcher,  6  Blackf.  363 — Bank  of  Louisiana 
y.  Briscoe,  3  La.  Ann.  158 — Bandel  y.  Isaac, 
13  Md.  227 — Commercial  Bank  y.  Nolan,  7 
How.  (Miss.)  527— Walte  v.  Bartlett,  53 
Mo.  App.  382 — Dowdall  y.  Lenox,  2  Kdw.  Ch. 
273. 

65.  The  discounting  by  a  bank,  with 
knowledge  of  the  facts,  at  a  higher  rate  of 
interest  than  the  law  allows,  of  accommoda- 
tion paper,  made  and  given  to  the  holder 
for  the  purpose  of  raising  money  upon  it,  is 
usurious,  and  not  defensible  as  a  purchase. 
Tiffany  v.  Boatman's  Sav.  Inst.  18  Wall. 
875,  21 :  868 

National  banks. 

Right  of  Bankrupt  to  Claim  Usurious 

Interest  Paid  to    National    Bank, 

see  infra,  143. 
Federal  Question  as  to,  see  Appeal  and 

Error,  1938,  1939. 
What  Rate  of  Interest  Chargeable,  see 

Interest,  141. 
See  also  infra,  II.  b. 

66.  National  banks  are  not  restricted  to 
the  rate  of  interest  allowed  to  banks  of  the 
state  where  they  are  located,  if,  by  the 
laws  of  the  state,  a  greater  rate  is  allowed 
to  individual  lenders,  but  such  banks  may 
take  the  latter  rate  under  the  act  of  Con- 
gress of  June  3,  1864,    §    30,    authorizing 


them  to  take  interest  at  the  rate  allowed  by 
the  laws  of  the  state  where  the  bank  in  lo- 
i  cated,  and  no  more,  except  that  when,  by 
the  laws  of  any  state,  a  different  rate  is 
limited  for  banks  of  issue,  the  rate  so  limit- 
ed shall  be  allowed  for  national  banks. 
Tiffany  v.  National  Bank  of  Missouri,  1$ 
Wall.   409,  21:862 

Cited  in  DaggB  y.  Phoenix  Nat.  Bank,  177  U.  S. 
555,  44  L.  ed.  884.  20  Sup.  Ct.  Rep.  732— 
First  Nat.  Bank  y.  Duncan,  6  Rep.  70,  Fed. 
Cas.  No.  4.804-^Da?g8  y.  Phoenix  Nat.  Bank. 
5  Arls.  418,  53  Pac.  201— Hinds  t.  IfamMh 
lejo,  60  Cal.  232— California  Nat.  Bank  y. 
Glnty,  108  Cal.  152,  41  Pac.  38 — Rockwell  y. 
Farmers  Nat.  Bank,  4  Colo.  App.  564.  36  Pae 
905 — Guild  y.  First  Nat.  Bank,  4  8.  D.  57.^ 
57  N.  W.  499 — Barker  y.  Rochester  Nat. 
Bank,  59  N.  H.  311 — Hintermlster  t.  Flr<t 
Nat.  Bank,  3  Hun,  347 — First  Nat.  Bank  r. 
Duncan,  35  Phila.  Leg.  Int.  251 — First  NtL 
Bank  v.  Tinstman,  36  Phila.  Leg.  Int.  22S— 
First  Nat.  Bank  y.  Gruber.  87  Pa.  476,  3*^ 
Am.  Rep.  378 — National  Bank  t.  Bmhn.  64 
Tex.  577,  53  Am.  Rep.  771. 

67.  A  national  bank  has  the  right  to 
charge  the  current  rate  of  exchange  for 
sight  drafts,  in  addition  to  interest  at  th^ 
legal  rate  of  the  state.  Wheeler  v.  UnioE 
Nat.  Bank,  96  U.  S.  268,  24:  833 

68.  By  compounding  interest  oftener  thaa 
is  permitted  by  Mo.  Rev.  Stat.  §  3711,  t 
national  bank  charges  interest  at  a  higher 
rate  than  that  allowed  by  the  laws  of  th^ 
state,  within  the  meaning  of  U.  S.  Rev.  Stat. 
§  6197,  U.  S.  Comp.  Stat.  1901,  p.  3495. 
fixing  the  rate  which  national  banks  nuT 
charge,  although  the  compounded  intf^rf^t 
is  less  than  the  state  laws  permit  to  be 
charged  directly  without  compounding. 
Citizens'  Nat.  Bank  v.  Donnell,  195  U.  S. 
369,  25  Sup.  Ct.  Rep.  49,  49:  238 

69-70.  No  recovery,  under  U.  S-  Rev. 
Stat.  §  5198,  U.  S.  Comp.  SUt.  1901,  p. 
3493,  of  twice  the  amount  of  usurious  in- 
terest alleged  to  have  been  paid  to  a  na- 
tional bank,  can  be  had  on  the  theory  that 
illegal  interest  was  paid  by  a  sale  und<?r 
foreclosure  because,  after  deducting  the  in- 
terest charged  in  excess  of  the  legal  rate, 
the  remaining  legal  interest,  which  under 
that  section  was  subject  to  forfeiture,  was 
included  in  the  foreclosure  decree,  since  it  i^ 
the  interest  charged,  and  not  Uie  interfst 
as  to  which  a  forfeiture  might  be  enforced. 
that  the  statute  regards  as  illegal.  TalUx 
V.  First  Nat.  Bank,  186  U.  S.  172,  22  Sup. 
Ct.  Rep.  612,  4€:  857 

Cited  in  Petterson  v.  Berry,  60  C.  C  A.  614. 

125  Fed.  906. 

71.  Usurious  interest  is  not  "paid,**  be- 
cause included  in  a  renewal  note  within  the 
meaning  of  the  provisions  of  U.  S.  Rev. 
Stat.  §  5198,  U.  S.  Comp.  Stat.  1901.  p^ 
3493,  which  provides  for  the  forfeiture  of 
the  entire  interest  agreed  to  be  paid,  and 
also  for  an  action  of  debt  to  recover  twice 
the  amount  of  interest  paid.  Broyii-n  y. 
Marion  Nat.  Bank  169  U.  S.  416,  18  Sun. 
Ct.    Rep.    390,  42:801 

Cited   in   Dalngerfleld   Nat.    Bank   y.    Raxlan*! 

181  U.  S.  46,  45  L.  ed.  739,  21  Bap.  Ct.  Rep. 
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536 — Haseltlne  t.  Central  Nat.  Bank,  183 
U.  S.  135,  46  L.  ed.  119.  22  Sup.  Ct.  Rep. 
50 — Talbot  V.  First  Nat  Bank,  185  U.  S. 
181,  46  L.  ed.  862,  22  Sup.  Ct.  Rep.  612— 
Liouisville  Trust  Co.  ▼.  Kentucky  Nat.  Bank, 
87  Fed.  147 — Loulsyille  Trust  Co.  v.  Ken- 
tucky Nat.  Bank,  102  Fed.  447 — Richards  v. 
Bippus,  18  App.  D.  C.  305 — Pardee  v.  Iowa 
State  Nat.  Bank,  106  lown,  340,  76  N.  W.  800 
— Citizens  Nat.  Bank  r.  ITorman  (Citizens  Nat. 
Bank  v.  Gentry)  111  Ky.  212.  56  L.R.A.  682, 
63  S.  W.  454— Central  Nat.  Bank  ▼.  Hasel- 
tlne.  155  Mo.  64,  85  Am.  St.  Rep.  531,  55 
S.  W.  1015 — Smith  V.  First  Nat.  Bank,  70 
App.  Dlv.  381,  75  N.  Y.  Supp.  131. 

72.  The  forfeiture  of  the  entire  interest 
reserved  by  a  national  banking  association, 
under  U.  S.  Rev.  Stat.  §  5198,  U.  S.  Comp. 
Stat.  1901,  p.  3493,  is  not  waived  or  avoid- 
ed by  giving  a  separate  note  for  the  inter- 
est, or  by  giving  a  renewal  note  in  which  the 
usurious  interest  is  included.  Brown  v. 
Marion  Nat.  Bank,  169  U.  S.  416,  18  Sup. 
Ct.  Rep.  390,  42:  801 

73.  The  giving  of  a  renewal  note  will  not 
sustain  a  recovery  from  a  national  bank, 
under  U.  S.  Rev.  Stat.  §  5198,  U.  S.  Comp. 
Stat.  1901,  p.  3493,  on  account  of  usurious 
interest  in  the  original  note,  since  the  pay- 
ent  contemplated  by  that  statute  is  an 
actual  payment,  and  not  a  further  promise 
to  pay.  First  Nat.  Bank  v.  Lasater,  196  U. 
S.  115,  25  Sup.  Ct.  Rep.  206,  49:  408 

—  Editorial  note. 

Usury  by  national  banks.  23:  196 

Bank  of  United  States. 

See  also  infra,  108,  109. 

74.  To  constitute  a  violation  of  the  pro- 
vision of  the  charter  of  the  Bank  of  the 
United  States,  that  the  bank  shall  not 
"take"  interest  on  loans  at  a  greater  rate 
than  6  per  cent,  a  corrupt  agreement  to  take 
illegal  interest  must  be  shown,  where  there 
has  been  no  taking  or  reservation  of  usury 
on  the  face  of  the  transaction.  Bank  of 
United  States  v.  Waggener,  9  Pet.  378, 

9:  163 

75.  There  is  a  distinction  between  the 
reservation  and  the  taking  of  usurious  in- 
terest under  the  charter  of  the  bank  of  the 
United  States;  reservation  of  usurious  in- 
terest makes  the  contract  utterly  void;  but 
if  usurious  interest  be  not  stipulated  for, 
but  only  taken  afterwards,  then  the  con- 
tract is  not  void,  but  the  party  is  only  liable 
to  a  penalty  for  the  excess.  Bank  of  United 
States  v.  Waggener,  9  Pet.  378,  9:  163 
Cited  In  Buttrick  v.  Harris,  1  Biss.  445,  Fed. 

Cas.  No.  2,256 — Darby  v.  Boatman's  Sav. 
Inst.  4  Nat.  Bankr.  Reir.  196.  1  Dill.  140— 
Fed.  Cas.  No.  3,571 — Bank  of  Louisiana  v. 
Briscoe,  3  La.  Ann.  158 — Bandel  v.  Isaac,  13 
Md.  219— Grand  Gulf  Bank  v.  Archer,  8 
8medes  &  M.  196 — Seneca  County  Bank  v. 
Lamb,  26  Barb.  598 — Farmers'  Bank  v.  Bur- 
cbard,  33  Vt.  382. 

76.  The  Bank  of  the  United  States  was  in- 
*  eluded  without  que.stion  in  the  operation  of 
the   usury   laws  of  Kentucky,  which  read. 


"No  person  shall.*'     Bank  of  United  States 
V.  Waggener,  9  Pet.  378,  9:  163 

Cited  In   Commercial   Bank   v.  Nolan,   7   How. 
(Miss.)   524. 

d.  Altered  or  Subsequent  Contract* 

77.  A  contract  free  from  usurious  taint  in 
its  inception  is  not  to  be  invalidated  by  any 
subsequent  usurious  transaction.    Nichols  v. 
Fearson,  7  Pet.  103,  8:  623 
Gaither  v.  Farmers  &  M.  Bank  use  of  Cor- 
corran,  1  Pet.  37,                           *  7:  43 
Cited  in  Hunt  v.  Acre,  28  Ala.  597— Humph- 
rey V.  McCauley,  56  Ark.  147,  17  S.  W.  713— 
Cousins   V.   Grey,  60  Tex.   349 — Grow  v.  Al- 
bee,  19  Vt.  543 — Cowles  v.  McVickar,  3  Wis. 
733. 

78.  No  partial  payment  or  subsequent 
confirmation  of  a  usurious  contract,  nor  any 
new  contract  stipulating  to  pay  the  debt 
with  the  usurious  interest,  will  make  it  valid 
or  deprive  a  party  of  a  defense  based  upon 
usury.    Moncure  v.  Dermott,  13  Pet.  345, 

10:  193 

79.  An  instrument  free  from  usury  at  its 
inception  cannot  be  invalidated  by  a  subse- 
quent usurious  transaction  between  other 
parties  in  which  it  is  concerned.  Moncure 
V.  Dermott,  13  Pet   345,  10:  193 

80.  Although  a  contract  be  usurious  in 
its  inception,  a  subsequent  agreement  to 
free  it  from  the  taint  of  usury  will  render 
it  valid.  De  Wolf  v.  Johnson,  10  Wheat. 
367,  6:  343 
Cited  In  Jackson   v.  Jones,   13   Ala.    126 — Mit- 

cbell  V.  Lyman,  77  111.  530 — Peters  Shoe  Co. 
V.  Arnold,  82  Mo.  App.  6 — Uoyt  v.  Bridge- 
water  Copper  Min.  Co.  6  N.  J.  Eq.  274 — 
Taylor  v.  Morris,  22  N.  J.  Eq.  610 — Palmer 
V.  Smith,  10  N.  Y.  307— Edgell  v.  Stanford. 
6  Vt.  559 — Gerlaugh  v.  Bassett,  20  Wis.  678. 

81.  [Receiving  a  new  note  for  the  amount 
of  a  usurious  debt  completes  the  offense. 
Musgrove  v.  Gibbs  (Pa.  Sup.  Ct.)  1  Dall. 
216,  1:107] 

82.  [Receiving  the  balance  on  a  usurious 
contract  in  a  note  made  payable  to  and  in- 
dorsed by  a  third  party  does  not  avoid  the 
law.  Musgrove  v.  Gibbs  (Pa.  Sup.  Ct.)  1 
Dall.  216,  1:  107] 

83.  Where  the  promisor  in  a  usurious 
contract  makes  it  the  consideration  of  a 
new  contract  with  a  third  person  not  a 
party  to  the  original  contract  or  to  the 
u.sury  paid  or  reserved  upon  it,  and  the  new 
contract  is  not  a  contrivance  to  evade  the 
statutes  against  usury,  th^  latter  is  not  il- 
legal or  usurious.  Call  v.  Palmer,  116  U.  S. 
98,  6  Sup.  Ct.  Rep.  301,  29:  559 

84.  In  Illinois  an  agreement  made  after 
interest  is  due,  to  make  it  a  principal  sum, 
does  not  render  the  transaction  usurious. 
United  States  Mortg.  Co.  v.  Sperry,  138  U. 
S.  313,  11  Sup.  Ct.  Rep.  321,  34:  969 

Editorial  note. 

[In  renewal  contract.    33  L.R.A.  628.] 
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Notes  and  Indorsements. 

See  also  supra,  81,  82. 

85.  Where  an  indorsement  was  void  for 
usury,  the  subsequent  payment  of  the  note 
and  the  repayment  of  the  usury  will  not 
give  legality  to  the  indorsement,  which,  in 
the  eye  of  law,  was  as  though  it  had  never 
existed.  Gaither  v.  Farmers  &  M.  Bank  use 
of  Corcorran,  1  Pet.  37,  7:  43 

86.  Where  a  new  note  is  given  in  pay- 
ment of  a  former  note,  if  no  more  than  le- 
gal interest  is  taken  upon  the  time  the  new 
note  has  to  run,  the  actual  application  of 
the  proceeds  to  the  former  note  before  it 
becomes  due  does  not  of  itself  make  the 
transaction  usurious.  Thornton  v.  Bank  of 
Washington,  3  Pet.  36,  7:  594 
Cited  In  Stuart  v.  Livesay,  4  W.  Va.  49. 

87.  That  a  renewal  note  is  given  before 
the  original  note  becomes  due  does  not  make 
the  transaction  usurious  unless  there  is  a 
contract  between  the  bank  and  the  party,  at 
the  time  of  the  discount,  that  the  party 
shall  not  have  the  benefit  of  the  proceeds 
until  the  former  note  becomes  due,  or  that 
the  bank  shall  have  the  use  and  benefit  of 
them  in  the  meantime.  Thornton  v.  Bank 
of  Washington,   3   Pet.   36,  7:  594 

88.  An  obligation  by  which  one  person 
agrees  to  pay  a  certain  note  loaned  to  him 
by  the  obligee,  which  note  he  afterwards 
sold  at  a  usurious  discount  and  on  a  usuri- 
ous contract,  of  which  the  obligee  had  no 
knowledge,  is  not  affected  by  the  usurv  be- 
tween the  seller  and  the  purchaser  of  the 
note.     Moncure  v.  Dermott,  13  Pet.  345, 

10:  193 

Chanfre  of  securities. 

89.  The  mere  change  of  securities  for 
the  same  usurious  loan  to  the  same  party 
who  received  the  usury,  or  to  a  person  hav- 
ing notice  of  the  usury,  does  not  purge  the 
original  illegal  consideration,  so  as  to  give 
a  right  of  action  on  the  new  security. 
Every  subsequent  security  for  a  loan  origi- 
nally usurious,  however  remote  or  often  re- 
newed, is  void.  Walker  v.  Bank  of  Wash- 
ington, 3  How.  62,  11:  494 
Cited  in  Market  Bank  v.  Smith,  7  Am.  L.  Reg. 

669,  B'ecl.  Cas.  No.  9,090 — Orr  v.  Lacy,  4 
McLean,  248,  Fed.  Cas.  No.  10.589 — Farmers 
&  M.  Bank  v.  Hoagland,  7  Fed.  161 — King  v. 
Perry  Ins.  &  T.  Co.  57  Ala.  121 — Clark  v. 
Harmer,  9  App.  D.  C.  10 — Nelson  v.  Hurford, 
11  Neb.  467,  9  N.  W.  648 — Taylor  v.  Morris, 
22  N.  J.  Eq.  610 — Vickery  v.  Dickson,  35 
Barb.  99 — Sherwood  v.  Archer,  10  Hun,  76 
— Southern  Bank  v.  Brashears,  1  Disney 
(Ohio)  210— Farmers'  &  M.  Nat.  Bank  v. 
Hoagland,  10  W.  N.  C.  124— Campbell  v. 
Sloan,  62  Pa.  485— Stanley  v.  Westrop,  16 
Tex.  206 — Drake  v.  Chandler,  18  Gratt.  910, 
98  Am.  Dec.  762 — Coffman  r.  Miller,  20 
Gratt.  701— Vaught  v.  Rider,  83  Va.  660,  5 
Am.  St.  Rep.  305,  3  S.  E.  293. 

90.  If  a  security  founded  upon  a  prior 
one  be  fatally  tainted  with  usury,  and  the 
prior  one  were  free  from  it,  but  given  up 
and  canceled,  and  the  latter  one  thereafter 
be  adjudged  void,  the  prior  one  will  be  re- 
vived, and  may  be  enforced  as  if  the  latter 


had  not  been  given.     Burnhisel  ▼.  Finnan, 
22  Wall.  170,  22:  7B6 

Cited  in  Quint  v.  First  Nat.  Bank,  9  Kan.  App. 
480,  68  Pac.  1010 — Frederick-Town  Sav.  Inst 
v.  Michael,  81  Md.  608,  33  L.R.A.  636.  32 
Atl.  340 — Chicago  Lumber  Co.  v.  Bancroft 
64  Neb.  184.  67  L.R.A.  913,  89  N.  W.  7S0. 

«  Editorial  notes. 

New  Becurities  for  usurious  loan,  wfaea 
valid.  11:494 

Effect  of  usury  in  a  substituted  security 
on  original  debt.  18:  306 


//.  Effect;  Remedies. 
a.  In  General. 

What  Law  Governs  Right  to  Apply  Usniy 
to  Reduction  of  Principal  of  ForeigB 
Contract,  see  Conflict  of  Laws,  73a. 

Impairment  of  Obligation  of  Contracts  ts 
to  Remedy,  see  Constitutional  Lav, 
1499. 

Limitation  of  Action  for  Penalty,  see  Limi- 
tation of  Actions,  341,  342. 

Limitation  of  Time  for  Remedy,  see  Limita- 
tion of  Actions,  467-459. 

Effect  of  Repeal  of  Usury  Laws,  see  Stat- 
utes, 691. 

91.  Where  illegal  interest  has  been  stipu- 
lated for,  but  not  paid,  then  only  the  sum 
lent,  without  interest,  can  be  recovered. 
Barnet  v.  Muncie  Nat.  Banic,  98  U.  S.  Si^. 

25:212 
Cited  in  Drlesbach  v.  Second  Nat.  Bank,  104  r. 
S.  64,  26  L.  ed.  668 — WaUh  v.  Hayer,  111  U. 
S.  37,  28  L.  ed.  340.  4  Sup.  Ct.  Bep.  H^i— 
Farmers'  ft  M.  Bank  v.  Hoagland.  7  Fed.  161 
— ^Rockwell  V.  Farmers  Nat.  Bank,  4  Colo. 
App.  563,  36  Pac.  906 — Marion  Nat.  Bank  t. 
Thompson,  101  Ky.  281,  40  S.  W.  903 — Citi- 
zens Nat.  Bank  v.  Forman  (Citizens  Nil. 
Bank  v.  Gentry)  111  Ky.  222,  56  L.R.A.  &iZ, 
63  S.  W.  454— First  Nat.  Bank  v.  Chllds,  1.^ 
Mass.  622,  39  Am.  Rep.  474 — Monlteen  Nat 
Bank  v.  Miller,  73  Mo.  191 — Farmers*  ft  X. 
Nat.  Bank  v.  Hoagland,  10  W.  N.  C  124— 
First  Nat.  Bank  v.  Gruber,  91  Pa.  3i>4— 
Lebanon  Nat.  Bank  v.  Karmany,  98  Pa.  7r> 
— Second  Nat.  Bank  v.  Morgan,  165  Pa.  206, 
44  Am.  St.  Rep.  652,  80  Atl.  957. 

92.  The  liability  of  the  indorser  to  the 
indorsee,  upon  a  negotiable  instrnmeat 
transferred  at  a  usurious  rate,  is  limited  to 
the  amount  received,  with  interest  Na- 
tional Bank  of  Gloversville  v.  Johnaon,  K*4 
U.  S.  271,  26:742 
Cited  in  Van  Vleet  v.  Sledge.  45  Fed.  75S. 

93.  Application  of  payment  of  usurioiu 
interest  to  the  discharge  of  the  principal 
debt  is  not  authorized  by  the  provision  of 
D.  C.  Rev.  Stat.  §  716,  for  the  recovery  of 
all  interest  paid  under  a  usurious  contnct 
Carter  v.  Carusi,  112  U.  S.  478,  5  Sup.  CU 
Rep.  281,  28:  820 
Diafinffuished  In  McBroom  v.   Scottish    Mortc. 

ft  Land  Invest.  Co.  153  U.  S.  331.  88  L.  cd. 
734,  14   Sup.  Ct.  Rep.  852. 

Cited  in  First  Nat.  Bank  v.  Denson,  115  Alt. 
666,  22  So.  518— Matthews  ▼.  Paine.  47  Ait. 
58,   14    8.   W.   463 — Presbrey   v.  Thomas  1 
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App.  D.  C.  177 — Lawrence  y.  Middle  States 
Loan,  Bldg.  &  Constr.  Co.  7  App.  D.  C.  168 
— BicbardB  v.  Blppus,  18  App.  D.  C.  805 — 
Klelndlenst  r.  Johnson,  7  Mackey,  860 — Cen- 
tral Nat.  Bank  v.  Haseltlne,  155  Mo.  64,  85 
Am.  St.  Rep.  531,  65  S.  W.  1015— Haseltine 
▼.  Central  Nat.  Bank,  155  Mo.  74,  56  S.  W. 
895— Munford  v.  McVeigh,  02  Va.  458,  28 
8.  B.  857. 

93a.  D.  C.  Rev.  Stat.  §  715,  providing  for 
the  forfeiture  of  interest  "contracted  to  be 
received"  and  for  tne  recovery  of  the  prin- 
cipal alone,  where  usurious  interest  is  con- 
tracted for,  applies  exclusively  to  cases  in 
which  illegal  interest  had  been  contracted 
for,  but  not  paid.  Garter  v.  Carusi,  112  U. 
8.  478,  5  Sup.  Ct.  Rep.  281,  28:  820 

Cited  in  Preabrej  y.  Thomas,  1  App.  D.  C.  177. 

94.  An  offer  to  repay  the  money  loaned 
18  not  necessary  in  order  to  obtain  the  can- 
ceUtion  of  a  contract  for  usury  under  Minn. 
Gen.  Stat.  1894,  §  2217,  providing  that  such 
contracts  shall  be  canceled  and  given  up. 
Missouri,  K.  &  T.  Trust  Co.  v.  Krumseig, 
172  U.  S.  351,  19  Sup.  Ct.  Rep.  179, 

43:474 

Editorial  note. 

Effect  of  usury  in  renewal  note  on  origi- 
nal. 18:  305 

Effect  of  usury  generally. 

On  Holder  of  Note,  see  Bills  and  Notes, 
331. 

95.  Collateral  security  is  affected  by  any 
usury  which  may  taint  the  principal  debt. 
Moncure  v.  Dermott,  13  Pet.  345,  10:  193 
Cited  in  Mitchell  v.  Doggett,  1  Fla.  374— Chi- 

cago  Lumber  Co.  v.  Bancroft.  64  Neb.  183,  57 
Ii.R.A.   013,   89   N.    W.   780. 

96.  The  delivery  and  indorsement  of  a 
promissory  note  of  a  stranger  to  the  trans- 
action, by  the  borrower,  as  collateral  se- 
curity for  a  usurious  loan,  is  void,  and 
passes  no  property,  where  a  state  statute 
provides  that  all  bonds,  contracts,  and  as- 
surances taken  on  a  usurious  contract  are 
utterly  void.  Gaither  v.  Farmers  &  M. 
Bank  use  of  Corcorran,  1  Pet.  37,  7:  43 
Cited  In  Nichols  v.  Fearson,  7  Pet.  108,  8  L. 

ed.  625— Oates  v.  First  Nat.  Bank,  100  U.  S. 
249,  25  L.  ed.  684— Buttrick  v.  Harris,  1 
Bl88.  444,  Fed.  Cas.  No.  2.256— Tlndall  v. 
Childress,  2  SteW.  &  P.  (Ala.)  2.' 0— Caswell 
Y.  Central  B.  &  Bkg.  Co.  50  Ga.  73 — Newman 
V.  Williams,  29  Miss.  222 — Freeman  v.  Brlt- 
tln,  17  N.  J.  L.  212— Western  Reserve  Bank 
Y.  Potter,  Clarke  Ch.  441 — Cram  v.  Hen- 
dricks, 7  Wend.  578. 

97.  Unless  statutes  of  usury  expressly 
provide  that  usurious  contracts  shall  be  ut- 
terly void,  such  contracts  are  not  void  as 
against  parties  who  are  strangers  to  the 
usury.  Fleckner  v.  Bank  of  United  States, 
8  Wheat.  338,  5:  631 
Cited  In  Hamilton  r.  Fowler,  40  C.  C.  A.  53.  99 

Fed.  24 — German  Bank  v.  De  Shon.  41  Ark. 
840 — Weed  v.  Gainesville,  J.  &  S.  R.  Co.  119 
Ga.  594,  46  S.  B.  885 — Lynchburg  Nat.  Bank 
r.  Scott  Bros.  91  Va.  657,  29  li.R.A.  820.  50 
Am.  St.   Hep.  860,  22  S.  E.  487. 

98.  Usurious    securities,    where    declared 


void  by  statute,  arc  not  only  void  as  between 
the  original  parties,  but  the  illegality  of 
their  inception  affects  them  even  in  the 
hands  of  third  persons  who  are  entire 
strangers  to  the  transactions.  Lloyd  v. 
Scott,  4  Pet  206,  7:  833 

99.  Usurious  indorsements  of  a  valid  note 
do  not  impair  the  right  of  a  subsequent  bona 
fide  holder  for  value  to  recover  against  the 
maker.  Lloyd  v.  Scott,  4  Pet.  205,  7:  833 
Cited  In  Davis  v.  Clemson,  6  McLean,  624,  Fed. 

Cas.  No.  3,630. 

100.  Usury  between  the  parties  to  a  con- 
tract will  not  prevent  the  purchaser  of  se- 
curities from  being  a  holder  in  good  faith 
as  against  another  corporation  which  at- 
tempts to  set  up  a  secret  equity.  Hub- 
bard v.  Tod,  171  U.  S.  474,  19  Sup.  Ct.  Rep. 
14,  43:  246 

Effect  where  contract  itself  Is  not  Yold. 

See  also  supra,  76. 

101.  In  a  state  where  there  is  a  statute 
making  usury  penal,  but  not  declaring  the 
contract  void,  a  usurious  bond  and  mortgage 
may  be  enforced  for  the  amount  actually 
due,  and  is  void  as  to  the  excess  interest 
only.    Burnhisel  v.  Firman,  22  Wall.  170, 

22:  766 
Cited  In  Farmers'  ft  M.  Nat.  Bank  v.  Deai-ing. 
91  U.  S.  35,  23  L.  ed.  199 — Lewis  v.  Claren- 
don, 5  Dili.  339,  Fed.  Cas.  No.  8,320— 
Patterson  v.  Berry,  60  C.  C.  A.  614,  125  Fed. 
906 — Scottish  Mortg.  ft  Land  Invest.  Co.  v. 
McBroom,  6  N.  M.  587.  30  Pac.  859. 

102.  Under  a  usury  law  which  does  not 
avoid  the  securities,  but  only  forbids  the 
taking  a  greater  interest  than  6  per  cent 
per  annum,  a  court  of  equit}'  will  not  re- 
fuse its  aid  to  recover  the  principal.  De 
Wolf  V.  Johnson,  10  Wheat.  367,  6:  343 
Cited  in  Neilsvllle  Bank  v.  Tuthlll,  4  Dak.  301, 

80  N.  W.  154 — Fowler  v.  Throckmorton,  6 
Blackf.  334 — Commercial  Bank  v.  Nolan,  7 
How.  (Miss.)  527 — Farmers'  Bank  v.  Bur- 
chard,  33  Vt.  371. 

103.  The  amount  of  the  loan  with  legal 
interest  is  not  forfeited  by  usury,  under  a 
statute  which  does  not  declare  tliat  the  con- 
tract shall  be  void,  although  it  makes  the 
usurious  transaction  a  misdemeanor  punish- 
able by  fine  and  also  by  forfeiture  of  doublt^ 
the  amount  of  illegal  interest  received.  Mc- 
Broom V  Scottish  Mortg.  ft  Land  Invest.  Co. 
153  U.  S.  318,  14  Sup.  Ct.  Rep.  852,  38:  729 
Distinffuished  In  Smith  v.  First  Nat.  Bank,  70 

App.  Dlv.  380.  75  N.  Y.  Supp.  131. 

Cited  in  Brown  v.  Marlon  Nat.  Bank.  169  U.  S. 
420,  42  L.  ed.  802,  18  Sup.  Ct.  Rep.  390— 
Talbot  V.  First  Nat.  Bank,  185  U.  S.  181.  46 
L.  ed.  862,  22  Sup.  Ct.  Rep.  612— Gorrell  v. 
Home  L.  Ins.  Co.  11  C.  C.  A.  245.  24  H.  S. 
App.  188,  63  Fed.  376 — Jarvls-Conklin  Morttf. 
Trust  Co.  V.  Wlllholt,  84  Fed.  517— Hamilton 
V.  Fowler,  40  C.  C.  A.  53.  90  Fed.  24— 
Louisville  Trust  Co.  v.  Kentucky  Nat.  Bank, 
102  Fed.  446— Central  Stock  Yards  Co.  v. 
Louisville  &  N.  R.  Co.  112  Fed.  826— Gross 
V.  Coffey,  111  Ala.  476,  20  So.  428— Citizens 
Nat.  Bank  v.  Forman  (Citizens  Nat.  Bank  v. 
Gentry)  111  Ky.  212.  56  L.R.A.  692,  63  S. 
W.  454— Allen  v.  Petty,  58  S.  C.  244,  36  S. 
E.  586. 


;si6 


USURY,  n.  a. 


104.  Where  the  contract  of  loan  is  not 
void  except  as  to  the  excess  of  interest  stipu- 
lated to  be  paid,  the  lender  is  not  liable  to 
an  action  for  excess  of  interest  paid,  so  long 
as  the  principal  debt,  with  legal  interest 
thereon,  after  deducting  all  payments,  is 
unpaid.  McBroom  v.  Scottish  'Mortg.  & 
Land  Invest.  Co.  153  U.  S.  318,  14  Sup.  Ct. 
Rep.  852,  38:  729 
Cited  In  Haseltine  v.  Central  Nat.  Bank,  155 

Mo.  68,  56  S.  W.  895. 

105.  In  Illinois  the  lender  can  recover 
only  the  principal  sum  loaned  on  an  usuri- 
ous contract.  The  amount  retained  out  of 
that  sum  for  interest  in  advance,  and  all 
other  payments  of  interest  are  to  be  de- 
ducted in  order  to  ascertain  the  amount 
which  the  lender  shall  recover.  Sums  paid 
by  the  lender  for  insurance,  taxes,  and  as- 
sessments, with  interest  thereon,  may  also 
be  recovered,  where  the  mortgage  so  pro- 
vides. Fowler  v.  Equitable  Trust  Co.  141 
U.  S.  384,  408,  12  Sup.  Ct.  Rep.  1,  7, 

35:  786,  793 

Cited  In  Coghlan  v.  South  Carolina  R.  Co.  142 

U.  S.  112,  35  L.  ed.  955,  12  Sup.  Ct.  Rep.  150. 

106.  [On  a  usurious  bond,  note,  or  special- 
ty in  Pennsylvania,  the  holder  can  recover 
only  the  principal  and  legal  interest.    Wy 
cofT  V.  Longhead  (Pa.  Sup.  Ct.)  2  Dall.  92, 

1 :  303J 

107.  In  an  action  in  equity  to  obtain  pri- 
ority of  payment  out  of  a  particular  fund, 
brought  by  the  assignee  of  a  debtor  to  whom 
a  usurious  loan  had  been  made  by  one  of 
the  defendant  claimants  upon  the  fund  in 
question,  the  complainant  can  have  relief 
as  against  such  usurious  loan  only  for  the 
excess  over  the  real  debt.  Spain  v.  Brent 
(Spain  V.  Hamilton)  1  Wall.  604,  17:  619 
Cited  In  Darby  v.  Boatman's  Sav.  Inst.  1  Dill. 

150,  4  Nat.  Bankr.  Reg.  609,  Fed.  Cas.  No. 
3,571 — Yardley  v.  New  York  Guaranty  &  I. 
Co.  1  Fllpp.  558,  Fed.  Cas.  No.  18,125 — Nor- 
man V.  Peper,  24  Fed.  404. 

108.  The  statute  incorporating  the  Bank 
of  the  United  States  gives  a  penalty  for 
usury  of  treble  the  value  of  the  usury  taken, 
but  does  not  avoid  securities  on  which  usuri- 
ous interest  may  have  been  taken,  and  the 
usury  cannot  be  set  up  as  a  defense  to  a 
note  on  which  it  is  taken.  Fleckner  v.  Bank 
of  United  States,  8  Wheat.  338,  5:  631 
Cited  In  McBroom  r.  Scottish  Mortg.  &  Land 

Invest.  Co.  153  U.  8.  325,  38  L.  ed.  732,  14 
Sup.  Ct.  Rep.  852 — Darby  v.  Boatman's  Sav. 
Inst.  1  Dill.  149,  Fed.  Cas.  No.  3.571— 
Market  Bank  v.  Smith,  7  Am.  L.  Reg.  670. 
Fed.  Cas.  No.  9,000— Re  Moore,  1  Nat. 
Bankr.  Reg.  480,  Fed.  Cas.  No.  10,041 — 
Philadelphia  Loan  Co.  v.  Towner,  13  Conn. 
259 — Southern  Life  Ins.  &  T.  Co.  v.  Lanier. 
5  Fla.  105,  58  Am.  Dec.  448— Wiley  v.  Star- 
buck,  44  Ind.  313— Bandel  v.  Isaac,  13  Md. 
220 — Lazear  v.  National  Union  Bank,  52  Md. 
122,  36  Am.  Rep.  355 — Commercial  Bank  v. 
Nolan,  7  How.  (Miss.)  528 — Seneca  County 
Bank  v.  Lamb.  26  Barb.  598 — Farmers'  Bank 
Y.  Burchard,  33  Vt.  371. 

109.  The  taking  of  usury  by  a  bank  whose 
charter  does  not  avoid  the  note  in  such  case 
is   merely  a   violation   of   the   charter,   for 


which  a  remedy  may  be  applied  by  the 
government.  Fleckner  v.  Bank  of  United 
States,  8  Wheat.  338,  5:  631 

Cited  in  National  Bank  v.  Whitney.  103  U.  S. 
103,  26  L.  ed.  444— Brlgham  t.  Peter  Best 
Brigham  Hospital,  67  C.  C.  A.  407,  134  Fed. 
527— Wright  v.  Lee,  2  S.  D.  614.  51  N.  W. 
706 — Grand  Gulf  Bank  v.  Archer.  8  Smedet 
&  M.  173 — Washington  L.  Ins.  Co.  ▼.  Clason. 
16  App.  Div.  437.  45  N.  Y.  Supp.  27— Buf- 
falo German  Ins.  Co.  v.  Third  Nat.  Bank. 
29  App.  Dlv.  145.  51  N.  Y.  Supp.  667— 
Buffalo  German  Ins.  Co.  v.  Third  Nat.  Bank. 
162  N.  Y.  176,  48  L.R.A.  112.  56  N.   E.  521. 

Where  contract  is  utterly  Toid. 

110.  Under  the  laws  of  Maryland,  all 
bonds,  contracts,  and  assurances  taken  on  i 
usurious  contract  are  utterly  void.  Gait  her 
V.  Farmers  &  M.  Bank  use  of  Corcorran,  1 
Pet.   37,  7:43 

Relief  at  law  and  equity  generally. 

Offer  to  Pay  Principal  and  Legal  In- 
terest as  Essential  to  Injunctive 
Relief,  see  Injunction,  9. 

See  also  supra,  102,  106. 

111.  The  defense  of  usury  may  be  set  up 
in  an  action  at  law  to  recover  on  the  al- 
leged usurious  contract.  Cockle  v.  Flack.  93 
U.  S.  344,  23:  949 
Cited  In  Atkinson  v.  Allen,  17  C.  C.  A.  572,  .?& 

U.   S.   App.   255,   71   Fed.   59. 

112.  Usury  may  be  set  up  as  a  defense  to 
a  bill  to  foreclose  a  mortgage.  De  Butts  t. 
Bacon,  6  Cranch,  252,  3:  215 
Cited  In   Cowles  ▼.   Woodruff,   8   Conn.   36. 

113.  114.  In  cases  of  usury,  courts  ot 
equity  will  give  no  relief  to  the  borrower  if 
the  contract  be  executory,  except  on  th<» 
condition  that  he  pay  to  the  lender  the 
money  lent,  with  legal  interest.  Nor,  if  tli » 
contract  be  executed,  will  they  enable  liim 
to  recover  any  more  than  the  excels  he  ha- 
paid  over  the  legal  interest.  Tiffanv  v. 
Boatman's  Sav.  Inst.  18  Wall.  375.  21 :  8S8 
Bank   of   United   States   v.   Owens.    2    IVt 

527,  7:  S*^*? 

Stanley  v.  Gadsbv,  10  Pet.  521,  9:  518 

Cited  In  Veaale  v.  Williams.  8  How.  161.  IJ 
L.  ed.  1030 — Spain  v.  Hamilton  (Spsln  v 
Brent)  1  Wall.  624,  17  L.  ed.  625— Ml<s4»Mr!. 
K.  &  T.  Trust  Co.  v.  Kmmselg.  172  V.  S.  3.":. 
43  L.  ed.  476,  19  Sup.  Ct.  Rep.  179 — H.iman 
son  v.  Bain,  15  Nat.  Bankr.  Reg.  1S^.  1 
Hughes,  201,  Fed.  Ca«.  No.  6.072— I^»»i*  v 
(Marendon,  5  Dill.  339,  Fed.  Caa.  No.  S.32'» 
Yardlev  v.  New  York  Guaranty  &  1.  Co.  1 
Fllpp.  558,   Fed.  Cas.  No.   18.125— Re  H<>..V 

3  Fed.   501 — Manhattan  Trust   Co.   t.   Sioi\ 
City  &  N.  B.  Co.  65   Fed.  568~Mis»ourl.  K 
&  T.  Trust  Co.  V.  Krumselg.  23  C.  r.  A.  li 
40   U.   S.   App.   620,   77   Fed.  43— Plckrtt  t 
Merchants'    Nat.    Bank,    32    Ark.    364— An 
thony    ▼.     Lawson.     34     Ark.     630 — IVnn  ^ 
Bornman,  102  111.  535 — Morrison  v.  H«'r«hi-' 
32  Iowa,  278— Wood  v-   HelmiT.   10  .NV!».  T" 

4  N.    W.    068— Kllbreth    v.    Bates.    38   Ohi.. 
St.    196. 

115.  Where   a  guardian,    on    the    <eVJ 
ment  of  a  loan,  allows  interest  upon  inter 
est,  and  there  is  no  contract  that  the  cnsh* 
or  shall  receive  usurious  interest,  the  rem 
edy  is  to  correct  the  settlement,  and  not  to 


USURY,  n.  b. 


5817 


forfeit  the  interest.  United  States  Mortg. 
Co.  V.  Sperry,  138  U.  S.  313,  11  Sup.  Ct.  Rep. 
321,  34:  969 

116.  A  bill  filed  for  an  injunction  to  re- 
strain the  sale  of  property  by  a  trustee  to 
wliom  it  had  been  conveyed  lor  a  usurious 
loan,  no  discovery  being  sought  of  the  usury, 
but  averring  that  complainant  would  be 
ready  to  prove  it,  will  be  dismissed.  Stan- 
ley V.  Gadsby,   10  Pet.   521,  9:  518 

Conditions  precedent. 

117.  One  seeking  the  affirmative  aid  of 
equity  for  relief  against  an  alleged  usurious 
af^reement  must  himself  do  equity  by  ten- 
dering or  offering  payment  of  what  is  just- 
ly due.  Hubbard  v.  Tod,  171  U.  S.  474,  19 
Sup.  Ct.  Rep.  14,  43:  246 

118.  Strict  justice  requires  from  the  par- 
ty claiming  to  be  released  by  equity  from  a 
usurious  contract,  that  he  should  do  equity ; 
relief  has  heretofore  been  given  only  upon 
the  payment  of  principal  and  interest. 
Brown  v.  Swann,  10  Pet.  497,  9:  508 
Cited  In  Yardley  v.  New  York  Guaranty  &  I.  Co. 

1  Flipp.  558,  Fed.  Gas.  No.  18,125— Cowan  v. 
Sedgwick,  Hoff.  Ch.  66. 

119.  In  Illinois  a  party  applying  for 
equitable  relief  against  a  usurious  contract 
must  pay,  or  offer  to  pay,  the  principal  sum 
with  legal  interest.  Fowler  v.  Equitable 
Trust  Co.  141  U.  S.  384,  12  Sup.  Ct.  Rep.  1, 

35:  786 

Cited  In  Munford  v.  McVeigh,  92  Va.  462.  23 
S.  E.  857. 

120.  In  Virginia  a  party  who  avails  him- 
self of  the  defense  of  usury  is  required  to 
pay  the  principal  of  the  dabt.  Kesner  v. 
Trigg,  98  U.  S.  50,  25:  83 

5.  National  Banks. 

Right  of  Bankrupt  to  Claim  Usurious  In- 
terest Paid  to,  see  infra,  143. 

State  or  Federal  Jurisdiction  to  Recover 
Penalty,  see  Courts,  1431. 

Limitation  of  Action  for  Penalty,  see  Limi- 
tation of  Actions,  342. 

Limitation  of  Action  to  Recover  Back  Usuri- 
ous Interest,  see  Limitation  of  Actions, 
459i 

Right  to  Set  Off  Usurious  Interest,  see  Set- 
off and  Counterclaim,  16. 
See  also  supra,  69-72,  73. 

121.  Usurious  interest  paid  a  national 
bank  on  renewing  notes  cannot  be  applied  in 
satisfaction  of  the  principal  of  the  debt,  in 
an  action  on  such  notes.  Cook  v.  Lillo,  103 
U.  S.  792,  26:  460 
Barnet  v.  Muncie  Nat.  Bank,  98  U.  S.  555, 

25:  212 

122.  123.  A  national  bank  is  entitled  to 
recover  the  principal  of  the  note,  less  the 
interest  unlawfully  reserved.  Farmers*  & 
M.  Nat.  Bank  v.  Dearing,  91  U.  S.  29, 

23:  196 
Cited  In  United  States  v.  Thompson,  98  U.  S. 
490,  25  L.  ed.  1JJ5— Gates  v.  First  Nat.  Bank, 
100  U.  S.  250,  25  L.  ed.  585 — Carter  v.  Ca- 
rnal, 112  U.  S.  483,  28  L.  ed.  822,  6  Sup.  Ct. 


Bep.  281 — Easton  v.  Iowa,  188  IT.  S.  230, 
47  L.  ed.  456,  23  Sup.  Ct.  Rep.  288 — The  Ro- 
anoke,  189  U.  S.  198,  47  L.  ed.  774,  23  Sup. 
Ct.  Rep.  491— City  Nat.  Bank  v.  Paducah,  2 
FIIpp.  66,  Fed.  Cas.  No.  2,743 — Lewis  ▼.  Clar- 
endon, 5  Dill.  339,  Fed.  Cas.  No.  8,320 — 
Re  Eno,  54  Fed.  670— Thomas  v.  Coffin.  10 
C.  C.  A.  586,  23  U.  S.  App.  653,  62  Fed.  668 
— United  States  v.  Belknap,  73  Fed.  20— 
National  Commercial  Bank  v.  Mobile,  62 
Ala.  292,  34  Am.  Rep.  15 — Pollard  v.  State, 
65  Ala.  630 — Magulre  v.  Revt  .ue  &  Road 
Comrs.  71  Ala.  413 — Rockwell  v.  Farmers 
Nat.  Bank,  4  Colo.  App.  566.  36  Pac.  905 — 
Doty  V.  First  Nat.  Bank,  3  N.  D.  13,  17 
L.R.A.  261,  53  N.  W.  77— State  v.  First  Nat. 
Bank,  2  S.  D.  575.  51  N.  W.  587— Linton  v. 
Chllds,  105  Ga.  572,  32  S.  B.  617— Ellis  v. 
First  Nat.  Bank,  11  111.  App.  278— Primjfhar 
State  Bank  v.  Rerlck,  96  Iowa,  243.  64  N.  W. 
801— State  v.  Fields,  98  Iowa,  750,  62  N.  W. 
653 — First  Nat.  Bank  v.  Grimes.  49  Kan. 
223,  30  Pac.  474— Stout  v.  Lusk,  9  Kan.  App. 
696,  59  Pac.  603 — Alves  v.  Henderson  Nat. 
Bank,  89  Ky.  130,  9  S.  W.  504— Marion  Nat. 
Bank  v.  Thompson,  101  Ky.  282,  40  S.  W. 
903— Citizens'  Nat.  Bank  v.  Donnell,  172  Mo. 
411,  72  S.  W.  925 — State  v.  Thomas  Cruse 
Sav.  Bank,  21  Mont.  52,  45  L.R.A.  764,  52 
Pac.  733— Gadsden  v.  Thrush,  58  Neb.  344. 
•  45  L.R.A.  656.  78  N.  W.  632— Scottish  Mortg. 
&  L.  Invest.  Co.  v.  McBroom,  6  N.  M.  587,  30 
Pac.  854 — Rhoner  v.  First  Nat.  Bank,  14 
Hun,  127— Atlantic  State  Bank  v.  Savery,  18 
Hun,  42 — Elmlra  Sav.  Bank  v.  Davis.  142  N. 
Y.  594.  25  L.R.A.  550,  37  N.  E.  646 — Hade 
V.  McVay,  31  Ohio  St.  237— Boerner  v. 
Traders'  Nat.  Bank,  90  Tex.  444,  39  S.  W. 
285^^arza  ,v.  Sullivan,  10  Tex.  Civ.  App. 
190.  30  S.  W.  240— Hawley  v.  Hurd,  72  Vt. 
125,  52  L.R.A.  198,  82  Am.  St.  Rep.  922. 
47  Atl.  401— Charleston  Nat.  Bank  v.  Brad- 
ford,  51    W.    Va.   258,   41    S.    E.   153. 

124.  The  national  banking  act  subjects  a 
bank  to  liability  for  taking  usurious  inter- 
est, but  does  not  declare  the  contract  of  in- 
dorsement void;  and,  no  such  penalty  being 
prescribed,  the  courts  cannot  superadd  it. 
Gates  V.  First  Nat.  Bank,  100  U.  S.  239, 

25:  580 

Cited  in  McBroom  v.  Scottish  Mortg.  &  Land 
Invest.  Co.  153  U.  S.  325,  38  L.  ed.  732,  14 
Sup.  Ct.  Rep.  852— Hill  v.  National  Bank, 
21  Blatchf.  259,  15  Fed.  433— Ward  v.  Sugg, 
113  N.  C.  501,  24  L.R.A.  281,  18  S.  B.  717. 

125.  A  forfeiture  under  the  provisions  of 
the  national  currency  act  should  not  be  de- 
clared, unless  the  facts  upon  which  it  must 
rest  are  clearly  established.  Wheeler  v. 
Union  Nat.  Bank,  96  U.  S.  268,         24:  833 

126.  A  national  bank  which  has  made  a 
12  per  cent  charge  on  overdrafts,  where  8 
per  cent  is  the  highest  rate  of  interest  per- 
mitted by  the  state  laws,  cannot  escape  the 
forfeiture  prescribed  by  U.  S.  Rev.  Stat.  § 
5198,  U.  S.  Com  p.  Stat.  1901,  p.  3493,  where 
a  greater  rate  of  interest  is  charged  than 
the  state  laws  allow,  because  of  the  trifling 
amount,  or  on  the  theory  that  the  charge 
is  a  penalty  because  of  the  failure  to  pay 
a  debt  when  due.  Citizens'  Nat.  Bank  v. 
Donnell,  195  U.  S.  369,  25  Sup.  Ct.  Rep. 
49,  49: 238 

127.  A  national  bank  whose  action  on  a 
promissory  note  is  met  by  the  plea  of  usury 
mav  not  avoid  the  forfeiture  of  the  entire 
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interest,  imposed  by  U.  S.  Rev.  Stat.  § 
5198,  U.  S.  Comp.  Stat.  1901,  p.  3493,  in 
absolute  terms,  by  then  declaring  an  elec- 
tion to  remit  the  excessive  interest. 
Citizens'  Nat.  Bank  v.  Donnell,  195  U.  S. 
369,  25  Sup.  Ct.  Rep.  49,  49:  238 

128.  A  controversy  respecting  usurious 
interest  paid  on  a  note  held  by  a  national 
bank,  secured  by  collateral  note  and  mort- 
gage, which  arises  in  a  suit  to  foreclose  the 
mortgage,  is  none  the  less  governed  by  the 
Federal  law  on  the  subject  of  usury  by  na- 
tional banks,  as  expressed  in  U.  S.  Rev. 
Stat.  §  5198  (U.  S.  Comp.  Stat.  1901,  p. 
3493),  affording  the  remedy  of  an  independ- 
ent action  to  recover  back  the  usurious  pay- 
ments, because  the  collateral  note  and 
mortgage  were  executed  in  favor  of  the 
bank  president  for  the  benefit  of  the  bank, 
which  was  prohibited  by  the  Federal  law 
from  taking  real  estate  security  for  a  debt 
coincidently  contracted.  Schuyler  Nat. 
Bank  v.  Gadsden,  191  U.  S.  451,  24  Sup.  Ct. 
Rep.  129,  48:  258 
Cited  in  Farmers  Deposit  Nat.  Bank  v.  Western 

Pennsylvania  Fuel  Co.  215  Pa.  118,  64  Atl. 
874. 

Editorial  note. 

[Taking  of  Illegal  interest  by  national 
banks.    56  L.RJL  673.] 

Remedy  against  national  bank  exclu- 
sive. 

See  also  infra,  138,  134.  . 

129.  A  national  bank  buying  business 
paper  at  12  per  cent  discount  is  liable,  at 
the  suit  of  the  indorser,  to  the  penalties 
imposed  by  U.  S.  Rev.  Stat.  §  5198,  U.  S. 
Comp.  Stat.  1901,  p.  3493,  for  discounting 
business  paper  at  a  greater  rate  of  interest 
than  7  per  cent  per  annum,  although  the 
transaction  would  have  been  valid  by  the 
laws  of  the  state,  if  an  individual  had  been 
the  purchaser.  The  sole  particular  in 
which  national  banks  are  placed  on  an 
equality  with  natural  persons  is  as  to  the 
rate  of  interest,  and  not  as  to  the  character 
of  contracts  they  are  authorized  to  make. 
National  Bank  of  Gloversville  v.  Johnson, 
104  U.  S.  271,  26:  742 
DUHnguished    in    Rockwell    v.  .  Farmers    Nat. 

Bank,  4  Colo.  App.  564,  36  Pac.  905 — Wol- 
verton  v.  Exchange  Nat.  Bank,  11  Wash.  97, 
39  Pac.  247. 

Cited  in  Daggs  v.  Phoenix  Nat.  Bank,  177  U. 
S.  556,  44  L.  ed.  885.  20  Sup.  Ct.  Rep.  732 — 
Merchants'  Nat.  Bank  v.  Sevier,  14  Fed.  665 
— Dan  forth  v.  National  State  Bank,  17  L.R. 
A  624,  1  C.  C.  A.  68,  8  U.  S.  App.  7,  48  Fed. 
273 — Simons  v.  Fisher,  20  L.R.A.  559,  5  C.  C. 
A.  324,  17  U.  S.  App.  1,  55  Fed.  913— Thomas 
V.  Coffin,  10  C.  C.  A.  586,  23  U.  S.  App.  653, 
62  Fed.  668 — ^Daggs  v.  Phcenlx  Nat.  Bank.  5 
Arts.  418,  53  Pac.  201— Guild  v.  First  Nat. 
Bank,  4  S.  D.  677,  57  N.  W.  499— Second 
Nat.  Bank  v.  Fltzpa trick.  111  Ky.  233,  62 
L.R.A.  601.  63  S.  W.  459— Danforth  v.  Na- 
tional SUte  Bank,  1  Pa.  Dist.  R.  104— Dan- 
forth V.  National  State  Bank,  29  W.  N.  C.  2o 
— Bobo  V.  People's  Nat.  Bank,  92  Tenn.  450. 
21  S.  W.  888 — Boerner  v.  Traders'  Nat.  Bank, 
90  Tex.  446,  29  S.  W.  285— State  v.  Franklin 
County  Sav.  Bank  &  T.  Co.  74  Vt.  259,  5'J 
Atl.  1069. 


130.  The  remedy  given  by  the  statute  for 
the  recovery  of  usurious  interest  paid  to  a 
national  bank  is  a  penal  suit.  To  that  the 
party  aggrieved  or  his  legal  representative 
must  resort.  He  can  have  redress  in  no 
other  mode  or  form  of  procedure.  Stephens 
V.  Monongahela  Nat.  Bank,  111  U.  S.  197, 
4  Sup.  Ct.  Rep.  336,  28:  399 

Bamet  v.  Muncie  Nat.  Bank,  98  U.  S.  555. 

25:212 
Cited  In  Gates  v.  First  Nat.  Bank,  100  U.  8. 
250,  25  L.  ed.  585 — Stephens  ▼.  Monongahela 
Nat.  Bank,  111  U.  S.  198,  28  I^.  ed.  400.  4 
Sup.  Ct  Rep.  336 — Carter  v.  Carusi.  112  r. 
S.  483,  28  L.  ed.  822.  6  Sup.  Ct.  Rep.  281— 
McBroom  v.  Scottish  Mortg.  &  Land  Invest 
Co.  153  U.  S.  331,  38  L.  ed.  734.  14  Sup. 
Ct.  Rep.  852 — Haseltine  r.  Central  Nat.  Bank 
183  U.  S.  137,  46  L.  ed.  120.  22  Sup.  Ct 
Rep.  50 — Tucker  v.  Alexandroff,  183  V.  8, 
436,  46  L.  ed.  270,  22  Sup.  Ct.  Rep.  195— 
First  Nat.  Bank  v.  Stauffer,  1  Fed.  18^— 
Louisville  Trust  Co.  v.  Kentucky  Nat.  Bank. 
102  Fed.  447 — Florence  R.  ft  Improv.  Co.  ▼. 
Chase  Nat.  Bank,  106  Ala.  369,  17  So.  720— 
Matthews  v.  Paine,  47  Ark.  68,  14  S.  W.  463 
— Crebbin  v.  Deloney,  70  Ark.  498,  69  S.  W. 
312 — First  Nat  Bank  v.  McEntire,  112  Ga. 
235,  37  S.  E.  381 — Pardoe  v.  Iowa  State  Nat 
Bank,  106  Iowa,  351,  76  N.  W.  80O— Pint 
Nat.  Bank  v.  Grimes,  49  Kan.  223.  30  Ptc 
474 — Citizens  Nat.  Bank  v.  Forman  (Old- 
sens'  Nat.  Bank  v.  Gentry)  111  Ky.  223,  56  L 
R.A.  694,  63  S.  W.  757— Central  Nat.  Bank 
V.  Haseltine,  155  Mo.  65,  85  Am.  St.  Rep.  531. 

55  S.  W.  1015— Norfolk  Nat.  Bank  t. 
Schwenk,  46  Neb.  388,  64  N.  W.  1073— Car- 
penter  v.  National  Bank,  50  N.  J.  L.  8,  11 
Atl.  478— Caponigrl  v.  Altlerl,  165  N.  T.  262. 
59  N.  B.  87 — Union  Glass  Co.  v.  First.  Bank. 
10  Pa.  Co.  Ct.  573 — r.«banon  Nat  Bank  r. 
Karmany,  98  Pa.  75 — Osborn  ▼.  First  Nat 
Bank,  154  Pa.  13  f,  26  Atl.  289— Osboni  t. 
First  Nat  Bank,  175  Pa.  499.  34  Atl.  85$^— 
First  Nat  Bank  v.  Hunter,  109  Tenn.  07.  7<) 
S.  W.  371— McCreary  v.  First  Nat  Bank.  1U9 
Tenn.  132,  70  S.  W.  821— Rosettl  v.  Louno. 
96  Tex.  60,  70  S.  W.  204— Blanie  v.  Curtis 
59  Vt  124,  59  Am.  Rep.  702,  7  Atl.  70S— 
National  Exch.  Bank  v.  Boylen,  26  W.  Va. 
556,  53  Am.  Rep.  113 — Charleston  Nat  Bank 
V.  Bradford.  51  W.  Va.  258.  41  S.  B.  153. 

131.  An  exclusive  remedy,  by  an  action  oi 
debt  to  recover  double  the  amount  of  nsuri 
ous  interest  paid,  is  provided  by  %  30  of  the 
national  bank  act  of  June  3d,  1864,  which 
is  to  be  liberally  construed.  Fanners'  ft  M. 
Nat.  Bank  y.  Bearing,  91  U.  S.  29, 

23:196 
Cited  In  Bamet  v.  Muncte  Nat  Bank.  98  l'.  S. 
558,  25  L.  ed.  213 — Stephens  v.  Mononxabel^ 
Nat  Bank,  111  U.  S.  109.  28  L.  ed.  400.  4 
Sup.  Ct.  Rep.  336 — McBroom  v.  Scotti«k 
MortR.  ft  Land  Invest.  Co.  153  U.  S.  325.  3S 
L.  ed.  732,  14  Sup.  Ct.  Rep.  852 — Pettenoa 
v.  Berry,  60  C.  C.  A.  615.  125  Fed.  907- 
First  Nat  Bank  v.  Moore,  83  Iowa,  743,  4> 
N.  W.  1072 — Citizens  Nat  Bank  v,  Fonotn 
(Citizens*  Nat  Bank  v.  Gontry)  111  Ky.  2'2Z, 

56  L.R.A.  694,  63  S.  W.  757— Ordway  x.  Cea- 
tral  Nat.  Bank,  47  Md.  241.  28  Am.  Rep.  4:»:> 
—First  Nat  Bank  v.  Cbilds,  133  Mass.  2M. 
43  Am.  Rep.  500 — Central  Nat  Bank  ▼.  Has- 
eltine, 155  Mo.  63,  85  Am.  St  Rep.  531,  » 
S.  W.  1015^Schuylcr  Nat  Bank  t.  Balloof. 
24  Neb.  828,  40  N.  W.  413— Norfolk  N4t 
Bank  v.  Schwenk,  46  Neb.  387.  64  N.  W. 
1073 — First  Nat.  Bank  v.  Anderson,  55  Apr 
Div.  572,  67  N.  Y.  Supp.  434— National  Baai 
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y.  Lewis,  76  N.  Y.  522,  31  Am.  Rep.  484 — 
Bletz  y.  Columbia  Nat.  Bank,  87  Pa.  94,  30 
Am.  Rep.  343 — Barrett  y.  National  Bank, 
85  Tenn.  427,  3  8.  W.  117— Hugglns  v.  Citi- 
zens Nat.  Bank,  6  Tex.  Cly.  App.  34,  24  S. 
W.  926— Hill  V.  National  Bank,  56  Vt.  583— 
Lynch  y.  Merchants  Nat.  Bank,  22  W.  Va. 
667,  46  Am.  Rep.  520 — National  Ezch.  Bank 
y.  Boylen,  26  W.  Va.  556,  53  Am.  Rep.  113. 

132.  Usurious  Interest  paid  in  cash  upon 
renewals  of  a  note  given  to  a  national  bank, 
and  of  all  other  notes  of  which  it  was  a 
consolidation,  cannot  be  set  off  in  an  action 
upon  the  note,  as  the  remedy  provided  by  U. 
S.  Rev.  Stat.  §  5198,  U.  S.  Comp.  Stat.  1901, 
p.  3493,  where  such  usurious  interest  has 
been  actually  paid, — viz,,  a  recovery  in  an 
action  in  the  nature  of  an  action  of  debt,  of 
twice  the  amount  of  the  interest  thus  paid, 
— is  exclusive.  Haseltine  v.  Central  Nat. 
Bank,  183  U.  S.  132,  22  Sup.  Ct.  Rep.  50, 

46: 118 
Cited  in  Schuyler  Nat.  Bank  y.  Gadsden,  191 
17.  S.  456,  48  L.  ed.  260,  24  Slip.  Ct.  Rep. 
129— Citizens'  Nat.  Bank  v.  Donnell,  195 
U.  S.  374,  49  L.  ed.  241,  25  Sup.  Ct.  Rep.  49 
— First  Nat.  Bank  y.  American  Nat.  Bank, 
173  Bfo.  158,  72  S.  W.  1059— First  Nat.  Bank 
y.  Hunter,  109  Tenn.  95,  70  S.  W.  371. 

liiablllty  to  Federal  penalties  only. 

See  also  Banks,  223c. 

133.  Usurious  discount  of  a  note  by  a  na- 
tional bank  does  not  make  it  liable  to  the 
penalty  for  usury  provided  by  the  state 
statute.  Farmers'  &  M.  Nat.  Bank  v.  Bear- 
ing, 91  U.  S.  29,  23:  196 

134.  The  remedy  given  by  §  716,  D.  0. 
Rev.  Stat.,  to  recover  back  unlawful  inter- 
eat  actually  paid,  is  exclusive.  Carter  v. 
Carusi,  112  U.  S.  478,  5  Sup.  Ct.  Rep.  28?, 

28:820 
Cited   in    Central    Stock   Yards    Co.    y.    Louis- 
yllle  &  N.  R.  Co.  112  Fed.  826. 

Measure  of  amount  of  penalty. 

135.  Twice  the  amount  of  the  entire  in- 
terest paid,  and  not  twice  the  sum  by  which 
the  interest  received  exceeded  the  lawful 
rate,  is  the  measure  of  recovery  from  a  na- 
tional bank  for  collecting  usurious  interest, 
under  U.  S.  Rev.  Stat.  §  5198,  U.  S.  Comp. 
Stat.  1901,  p.  3.493,  providing  for  a  ior^ 
feiture  of  the  entire  interest  whenever 
taken,  received,  reserved,  or  charged  at  a 
usurious  rate,  and  for  the  recovery,  "in 
case  the  greater  interest  has  been  ]>aid,"  of 
twice  the  amount  of  the  interest  thus  paid. 
First  Nat.  Bank  of  Lake  Benton  v.  Watt, 
184  U.  S.  161,  22  Sup.  Ct.  Rep.  457,  46:  475 
Cited  in  Hemple  v.  Raymond,  76  C.  C.  A.  529, 

144  Fed.  799. 

o.  To  Wham  Remedy  or  Defense  Avail' 

able. 

Right  of  Trustee  in  Bankruptcy  to  Recover 
Usurious  Payment,  see  Bankruptcy, 
285,  286. 

Competency  of  Parties  to  Bill  to  Testify  to 
Facts  Tending  to  Establish,  see  Wit- 
nesses, 42. 

136.  Usury  between  the  maker  and  holder 


of  a  note  may  be  a  good  defense  to  an  in- 
dorsee   Levy  V.  Gadsby,  3  Cranch,  180, 

2:404 

137.  A  surety  on  a  note  has  not,  any  more 
than  his  principal,  the  right  to  have  usuri- 
ous interest  actually  paid  at  the  time  of 
the  discount  and  renewals  of  a  note  applied 
to  the  discharge  of  the  principal.  Stephens 
V.  Monongahela  Nat.  Bank,  111  U.  S.  197, 
4  Sup.  Ct.  Rep.  336,  28:  399 
Distinguished  In  McBroom  v.  Scottish  Mortg.  & 

Land  Co.  153  U.  S.  331,  88  L.  ed.  734,  14  Sap. 
Ct.  Rep.  852 — Haseltine  v.  Central  Nat. 
Bank,  155  Mo.  74,  56  S.  W.  895. 

Cited  in  Slaughter  v.  First  Nat.  Bank,  109  Ala. 
161,  19  So.  430 — First  Nat.  Bank  v.  Denson, 
115  Ala.  666,  22  So.  518— Marlon  Nat.  Bank 
y.  Thompson,  101  Ky.  283,  40  8.  W.  903 — 
Central  Nat.  Bank  v.  Haseltine.  155  Mo.  64, 
85  Am.  St.  Rep.  531,  55  S.  W.  1015 — Lan- 
ham  y.  First  Nat.  Bank,  46  Neb.  666,  65  N. 
W.  786 — Second  Nat.  iBank  v.  Morgan,  105 
Pa.  207,  44  Am.  St  Rep.  652,  30  Atl.  957— 
Hugglns  v.  Citizens  Nat.  Bank,  6  Tex.  Civ. 
App.  34,  24  S.  W.  926 — Charleston  Nat.  Bank 
y.  Bradford,  51  W.  Va.  258,  41  S.  E.  158. 

138.  Where  distress  is  made  on  a  rent 
charge  which  is  usurious  and  void  therefor, 
under  the  statutes  of  the  state,  the  defense 
of  usury  may  be  set  up  by  a  purchaser  of 
the  land  who  has  taken  it  subject  to  the  an- 
nuity, although  he  was  not  a  party  to  the 
original  contract,  which,  was  usurious. 
Lloyd  V.  Scott,  4  Pet.  205,  7:  833 
Distinguished  in  Morris  y.  Floyd,  5  Barb.  135. 

Cited  in  Ewell  v.  Daggs,  108  U.  S.  153,  27  L. 
ed.  685,  2  Sup.  Ct.  Rep.  408 — Yardley  v. 
New  York  Guaranty  &  Indemnity  Co.  1  FUpp. 
556,  Fed.  Cas.  No.  18,125 — Deitch  v.  Staub, 
53  C.  C.  A.  146,  115  Fed.  318 — German  Bank 
y.  De  Shon,  41  Ark.  340 — LiUienthal  v. 
Champion,  58  Ga.  162 — Crawford  v.  Nim- 
mons.  180  111.  147,  54  N.  B.  209 — Trumbo  v. 
Blizzard,  6  Gill.  &  J.  23 — ^Doub  v.  Barnes.  1 
Md.  Ch.  142 — Rouskulp  v.  Kershner.  49  Md. 
523 — Vette  v.  Geist,  155  Mp.  34,  55  S.  VV. 
871 — American  Rubber  Co.  v.  Wilson,  55  Mo. 
App.  659 — Cummins  y.  Wise,  6  N.  J.  Eq.  88 
— Brolasky  v.  Miller,  8  N.  J.  Eq.  790 — 
Brolnskj'  v.  Miller,  9  N.  J.  fiq.  810 — ^Free- 
man v.  Brlttln,  17  N.  J.  L.  213 — Austin  v. 
Fuller,  12  Barb.  363 — Pearsall  v.  Kingsland, 
3  Edw.  Ch.  197 — Post  v.  Dart,  8  Paige,  641 — 
Cole  v.  Savage,  10  Palfi:e.  502 — Sands  v. 
Church,  6  N.  Y.  352 — Minors*  Trust  Co. 
Bank  v.  Wren,  2  Legal  Chronicle  270— Min- 
ers Trust  Co.  Bank  v.  Rose  berry,  3  W.  N. 
C.  14 — Maloney  v.  Eaheart,  81  Tex.  284,  16 
S.  W.  1030— Hope  v.  Smith,  10  Gratt.  224. 

139.  The  purchaser  of  an  equity  of  re- 
demption cannot  set  up  usury  as  a  defense 
to  a  bill  brought  by  the  mortgagee  for  a 
foreclosure,  especially  if  the  mortgagor  has 
himself  waived  the  defense.  De  Wolf  v. 
Johnson,  10  Wheat.  367,  6:  343 
Distinguished  In  Lloyd  v.  Scott.  4  Pet.  229,  7 

L.  ed.  841 — Shipman  v  Bailey.  20  W.  Va. 
144. 

Cited  in  McBroom  v.  Scottish  Mortg.  &  Land 
Invest.  Co.  153  U.  S.  320.  38  L.  ed.  733,  14 
Sup.  Ct.  Rep.  852 — Yardley  ▼.  New  York 
Guaranty  &  Indemnity  Co.  1  Flipp.  555,  Fed. 
Cas.  No.  18,125 — Sherwood  v.  Roundtree,  32 
Fed.  123 — Black  v.  Reno,  59  Fed.  923 — 
American  Waterworks  Co.  v.  Farmers'  Loan 
&  T.  Co.  20  C.  C.  A.  139,  36  U.  S.  App.  563, 
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78  Fed.  962 — Parmorg'  Loan  &  T.  Co.  ▼. 
Penn  Plate  Glasa  Co.  43  C.  C.  A.  119,  103 
Fed.  186 — Matthews  t.  Ormerd,  140  Cal.  581, 
74  Pac.  136 — Cahn  v.  Farmers  &  T.  Bank,  1 
8.  D.  242,  46  N.  W.  185— Hill  v.  Alliance 
BIdg.  Co.  6  S.  D.  179,  55  Am.  St.  Rep.  819, 
60  N.  W.  752— Middle  States  Loan,  Bldg.  & 
Constr.  Co.  ▼.  Baker,  19  App.  D.  C.  10 — 
Phillips  V.  Ogle,  21  D.  C.  207 — Gatewood  v. 
City  Bank,  49  Ga.  60 — First  Nat.  Bank  y. 
McEntire,  112  Ga.  235,  87  S.  B.  381— Hen- 
derson T.  Bellew,  45  111.  825 — Carmlcbael  ▼. 
Bodflsh,  32  Iowa,  420 — Clark  v.  Spencer,  14 
Kan.  407,  19  Am.  Bep.  961 — Bonb  y.  Barnes, 
1  Md.  Ch.  142 — Barney  y.  Tontine  Surety  Co. 
131  Mich.  196,  91  N.  W.  140— Montany  y. 
Bock,  10  Mo.  508 — Dayls  y.  Tandy,  107  Mo. 
App.  443,  81  S.  W.  457— Ladd  y.  Wlggin, 
35  N.  H.  429,  69  Am.  Dec.  551 — Cummins 
y.  Wire,  6  N.  J.  Bq.  87 — Brolasky  y.  Miller, 
9  N.  J.  Eq.  809 — Hackensack  Water  Co.  y. 
De  Kay,  36  N.  J.  Eq.  553 — iOreeman  y.  Brlt- 
tin,  17  N.  J.  L.  213— Mechanics'  Bank  y.  Ed- 
wards, 1  Barb.  278^— Morris  y.  Floyd,  5  Barb. 
133 — Austin  y.  Fuller,  12  Barb.  363 — ^Wells  y. 
Chapman,  13  Barb.  563 — Boughton  v.  Smith, 
26  Barb.  638 — ^Vlckery  y.  Dickson,  35  Barb. 
97— Sands  y.  Church,  6  N.  Y.  352 — Oneida 
Bank  y.  Ontario  Bank,  21  N.  T.  501 — 
Chamberlain  y.  Dempsey,  36  N.  T.  149 — 
Williams  y.  Tilt,  36  N.  Y.  326— Merchants' 
Exch.  Nat.  Bank  y.  Commercial  Warehouse 
Co.  49  N.  Y.  643 — Knickerbocker  L.  Ins.  Co. 
y.  Nelson,  78  N.  Y.  149 — Smith  y.  Cross,  90 
N.  Y.  554 — Irwin  y.  Washington  Loan  Asso. 
42  Or.  107,  71  Pac.  142 — Turner  y.  Inter- 
state Bldg.  &  L.  Asso.  47  8.  C.  408.  25  S.  B. 
278— Whltlock  y.  Gordon,  1  Va.  Dec.  250— 
Hope  V.  Smith,  10  Gratt.  224— Mlchle  y. 
.Teffries,  21  Gratt.  345 — Spengler  y.  Snapp.  5 
Leigh,  491 — Christian  y.  Worsham,  78  Va. 
109 — Newman  y.  Kershaw,  10  Wis.  348. 

140.  An  obligation  by  which  one  agreed 
to  pay  a  certain  note  loaned  to  her  is  not 
affected  by  usury  between  her  and  the  pur- 
chaser of  the  note,  of  which  the  obligee  had 
no  knowledge.  Moncure  y.  Dermott,  13  Pet. 
345,  10:  193 
died  in  Orr  y.  Lacy,  4  McLean,  248,  Fed.  Cas. 

No.  10,589 — Jones  y.  Jackson,  14  Ala.  188 — 
Durant  y.  Banta,  27  N.  J.  L.  630. 

141,  142.  By   the    law   of   New   York   a 


corporation  cannot  plead  usury  to  a  bond 
payable  in  that  state.  Junction  R.  Co.  y. 
Bank  of  Ashland,  12  Wall.  226,  20:  385 

DiMtinguiMhed  in  Craven  y.  Atlantic  ft  N.  C  R. 
Co.  77  N.  C.  294. 

Cited  in  Hubbard  y.  Tod.  171,  U.  8.  501,  43 
L.  ed.  258,  19  Sup.  Ct.  Rep.  14 — ^B  Inghamton 
Trust  Co.  y.  Auten,  08  Ark.  307,  82  Am.  St. 
Rep.  295,  57  S.  W.  1105— Selders  y.  Mer 
chants  Life  Asso.  93  Tex.  109,  54  S.  W.  753. 

143.  Title  to  a  claim  for  usurious  interest 
paid  to  a  national  bank  cannot  be  asserted 
by  a  bankrupt  upon  the  termination  of  the 
bankruptcy  proceedings,  ^yhere  he  returned 
no  assets  to  the  trustee,  and  failed  to  notify 
either  the  trustee  or  the  creditors  of  the 
existence  of  the  claim.  First  Nat.  Bank  v. 
Lasater,  196  U.  S.  115,  25  Sup.  Ct.  Rep.  206. 

49:408 

Editorial  notes. 

Who  may  set  up.  6:  343 

[Who  may  maintain  suit    to    set    aside 

judgment  for.     54  L.R.A.  758. 

Right  of  transferee  of  mortgaged  property 

to  set  up  usury  in  the  mortgage.     10  itJL 

A.(N.S.)   857.] 


UTAH. 

Common  Law  of,  see  Common  Law,  12 
Jurisdiction     of     Territorial     Courts, 

Courts,  366,  375. 
Power   of   Election    Commissioners   in,  see 

Elections,  40,  41. 
Condemnation  of  Land  for  Irrigation  Ditch 

in,  see  Eminent  Domain,  54. 
Application  of  Property  of  Defunct  Mormon 

Church,  see  Mormons. 
Officers  of,  see  Territories,  44-46. 


UTiLmr. 

Of  Patented  Article  or  Device,  see  Patents, 
V.  c 


V 


VACANCY. ' 

In  Office,  see  Army  and  Navy,  85;  Clerks, 
3 ;  Diplomatic  and  Consular  Officers,  44. 


I 


VACATION. 

Of  Supersedeas,  see  Appeal  and  Error,  IV. 

Of  Courts  in  General,  see  Courts,  J.  i. 
Power  of  Judges  in,  see  Judges,    30,    31; 

Mandamus,  209. 
Appointment  of  Receiver  in,  see  Receivers, 

15. 
Of  Government  Employees  or   Oll'ieora,   see 

United  States,  105-107. 


VAOOINATION. 

Compulsory  Vaccination  as  Depriva]  of 
Liberty,  see  Constitutional  Law,  436a, 
437. 

Denial  of  Equal  Protection  as  to,  see 
Constitutional  Law,  195. 

Police  Power  to  Enact  Compulsory  Vacci- 
nation Law,  see  Constitutional  Law. 
878. 

Relative  Power  of  Legislative  and  Judicial 
Departments,  see  Courts,  183. 

Judicial  Notice  of  Efficacy,  see  Evidence. 
113. 


VALIDATING  ACTS. 

Impairment  of  Contract  Obligations  by, 
Constitutional  Law,  1450-1453. 


VALIDITY— VENDOR  AND  PURCHASER. 
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VALIDITY. 

Of  Contracts,  see  Contracts,  IV. 
Of  Deed,  see  Deeds,  IV. 


VALUATION. 

Of  Imports,  see  Duties,  VIII. 

Of  Property  for  Assessment  of  Taxes,  see 

Taxes,  III.  b,  2. 
Of  Water  Works  for  Purpose    of    Fixing 

Rates,  see  Waters,  196-199. 


Between  Writ  and  Declaration,  see  Plead- 
ing, 52,  661-664. 

Between  Allegations  and  Findings,  see  Trial, 
939-941. 

Between  Descriptions  in  Summons,  Writ 
and  Inquisition  in  Partition,  see  Par- 
tition, 6  a. 

See  also  Writ  and  Process,  4. 


VALUE. 

Conch' si veness  of  Finding  as  to,  see  Appeal 

and  Error,  4807. 
Impairment  of  Obligation   of  Contract  by 

Lessening,     see     Constitutional     Law, 

1485-1490. 
Estimate  of,  in  Condemnation  Proceeding, 

see  Damages,  221-228. 
Judicial  Notice  of,  see  Evidence,  142. 
Presumption  -as  to,  see  Evidence,  608-610. 
Opinion  Evidence  as  to,  see  Evidence,  VII.  f. 
Evidence  of  Generally,  see  Evidence,  XI.  f. 
Sufficiency   of    Evidence    of,    see    Evidence, 

XIL  1. 
Variance   Between    Allegations   and   Proof, 

see  Evidence,  2771,  2780,  2781. 
Increase  in,  as  Reason  for  Refusing  Specific 

Performance,  see  Specific  Performance, 

58,  131-136. 
Instruction  as  to,  see  Trial,  608,  646. 


VEGETABLES. 

Duty  on,  see  Duties,  192-194. 


VEILS. 


Duty  on,  see  Duties,  244. 


#•» 


VEINS. 

Generally,  see  Mines. 

Exception  from  Placer  Patents,  see  Mines, 
124-145. 


#•» 


VALUED  POLICY. 

See  Insurance,  245,  514,  517,  531,  537. 


^•» 


VAN  NESS  ORDINANCE. 

See  Pueblo  Lands,  27-32. 


VARIANCE. 

Between  Writ  and  Declaration  as  Ground 
for  Abatement,  see  Abatement  and  Re- 
vival, 62. 

Prejudicial  Error  as  to,  see  Appeal  and 
Error,  VIII.  m,  3,  d. 

First  Objecting  as  to,  on  Appeal,  see  Ap- 
peal and  Error,  4629-4634. 

As  to  Date  or  Name  in  Case  of  Copyright, 
see  Copyright,  42,  43. 

Between  Pleading  and  Proof,  see  Admiralty, 
III.  i,  3;  Evidence,  XIIL  b. 

Between  Judgment  and  Writ,  Pleadings,  or 
Proof,  see  Judgment,  II.  f. 

Between  Declaration  and  Account  Filed  in 
Attachment  Proceedings,  see  Pleading, 
50.  • 


VENDOR  AND  PURCHASER. 

/.  In  General  f  Contract  for  Sale,   1- 
22a. 
II,  Bights,   Duties,   and  LiabUitiea  of 

Parties,  23-94, 
a.  In  General,  23-48b, 
&.  As  to  Purchase  Money;  Recov- 

ery  of  Land,  49-61, 
o.  Defectii'e       or       UntnarJcetable 

Title,  62-87. 
d.  Deficiency  in  Quantity,  88-94, 

III.  Rescission  or  Change  of  Contract, 

95-122. 
a.  In  General,  96-102, 
h.  By  Vendor,  103-7. 
o.  By  Purchaser,  108-22. 

IV,  Purchasers*    Bights    as    to    Third 

Persons;  Bona  Fide  Purchas- 
ers, 123-89. 

a.  In  General.  123-132. 

h.  Who  are  Bona  Fide  Purchasers, 
133-77. 

1.  In  General,  133-46. 

2.  Purchasers    by    Quitclaim, 

147-52. 

3.  Notice  or  Facts  Putting  on 

Inquiry,  153-77. 
o.  Bights  of  Bona  Fide  Purchas- 
ers, 178-89. 
V.  Vendor's  Lien,  190-216. 
a.  In  General,  190-202, 
h.  Waiver,  203-12. 
c.  Enforcement,  213-16, 

Adverse  Possession  by,  see  Adverse  Posses- 
sion, I.  c. 

Estoppel  to  Set  up  Defense  of  Ultra  Vires  of 
Purchase  by  Corporation,  see  Corpora- 
tions, 374. 
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Sale  by  Cotenaut  of  His  Interest,  sec  Co- 
tenancy, 20,  21. 

Covenants  by  Vendor,  see  Covenant. 

Deeds,  see  Deeds. 

Estoppel  of  Generally,  see  Estoppel,  II; 
112-119,  170,  182,  256,  322-334. 

Estoppel  to  Rely  on  After  Acquired  Title, 
see  Estoppel,  II.  c. 

Conclusiveness  of  Judgment  against  Pur- 
chaser, see  Judgment,  III.  k,  8. 

Lien  of  Judgment  on  Land  Sold,  see  Judg- 
ment, 882,  883. 

As  to  Relation  of  Landlord  and  Tenant,  see 
Landlord  and  Tenant,  4. 

Purchaser  Pending  Suit,  see  Lis  Pendens. 

Deed  Absolute  on  Face  as  Mortgage,  see 
Mortgage,  I.  b,  2. 

Vendee  of  Mortgagor,  see  Mortgage,  IV. 

Judicial  Sale  of  Land  Generally,  see  Ju- 
dicial Sale. 

Sale  on  Mortgage  Foreclosure,  see  Mort- 
gage, VII.  g. 

Purchasers  on  Foreclosure,  see  Mortgage, 
VIL  g.  4. 

Conditional  Sale  for  Inadequate  Price  as 
Mortgage,  see  Mortgage,  23. 

Purchaser  as  Necessary  Party  to  Fore- 
closure Suit,  see  Mortgage,  306. 

What  converts  Conditional  Sale  or  Anti- 
chresis into  Absolute  Sale,  see  Pledge, 
5-5b,  11,  12. 

What  Constitutes  an  Antichresis,  see 
Pledge,  10,  12. 

Power  of  Attorney  to  Sell  Land,  see  Princi- 
pal and  Agent,  II.  b. 

Equitable  Interest  and  Right  of  Redemption 
as  Subject  of  Bona  Fide  Sale,  see  Real 
Property,  1. 

Sale  of  Personal  Property,  see  Sale. 


/.  In  General;  Contract  for  Sale. 

Protection  of  Contract  Conveying  Land  in 
Disregard  of  Public  Trust,  see  Consti- 
tutional Law,  1062. 

Oral  Contracts  for  Sale  of  Land,  see  Con- 
tracts, I.  e,  4;  I.  e,  6,  b. 

Effect  of  Fraud  or  Part  Performance  to 
Take  Oral  Contract  Out  of  Statute,  see 
Contracts,  I.  e,  6,  b. 

Time  as  of  the  Essense  of  a  Contract  for 
Sale  of  Land,  see  Contracts,  II.  c;  V. 
g;  Specific  Performance,  VI.  a. 

Construction  of  Contract,  see  also  Con- 
tracts, II.  d,  2. 

Lack  of  Consideration  for  Verbal  Promise 
in  Affirmation  of  Written  Agreements, 
see  Contracts,  39. 

Withdrawal  of  Offer  to  Sell  Land,  see  Con- 
tracts, 83,  84. 

Acceptance  of  Offer  to  Sell  Land,  see  Con- 
tracts, 88,  91,  92. 

Sufficiency  of  Memorandum  of  Sale,  see 
Contracts,  160,  163,  168,  170,  171. 

Fraud  in  Exercising  of  Option  to  Purchase, 
see  Contracts,  592. 

Jurisdiction  to  Enforce  Contract  Respecting 
Public  Lands,  see  Courts,  598. 


Measure  of  Damages  for  Breach  of  Con- 
tract for  Purchase,  see  Damages,  VI. 
b,  2. 

Power  of  Equity  to  Enforce  Contracts,  see 
Equity,  124,  125. 

Parol  Evidence  to  Identify  Property,  see 
Evidence,  1581. 

Parol  Evidence  to  Vary  Contract,  see  Evi- 
dence, 1471. 

Parol  Evidence  to  Show  Whether  Contract 
is  Mortgage  or  Conditional  Sale,  see 
Evidence,  1558. 

Parol  Evidence  to  Explain  Meaning  of 
Terms,  see  Evidence,  1620. 

Covenant  in  Lease  Giving  Tenant  Right  to 
Purchase,  see  Landlord  and  Tenant,  11. 

Mining  Claim  as  Property  Susceptible  of 
Purchase,  see  Mines,  20,  21. 

Specific  Performance  of  Contract,  see 
Specific  Performance. 

1.  When  there  is  a  contract  between  the 
owner  of  land  and  another  person,  that  if 
such  person  shall  do  a  specified  act  the 
owner  will  convey  the  land  to  him  in  fee, 
the  relation  of  vendor  and  purchaser  does 
not  exist  between  the  parties  unless  and 
until  the  act  has  been  done  'as  specified. 
Waterman  v.  Banks,  144  U.  S.  394,  12  Sup. 
Ct.  Rep.  646,  36:  479 
Cited  In  Cincinnati,  8.  ft  C.  R.  Co.  v.  Benslcj. 

19  LR.A.  800,  2  C.  C.  A.  483,  6  U.  &  App. 
115.  51  Fed.  742. 

2.  A  contract  cannot  be  extended  to 
cover  other  lands  than  those  specifically  de- 
scribed, although  it  contains  a  clause  that 
the  purchase  is  intended  to  be  of  all  the 
lauds  still  belonging  to  the  vendor.  The 
last  clause  was  intended  to  exclude  from 
the  conveyance  any  lands  previously  sold 
which  might  be  included  in  the  description. 
Gibbs  V.  Diekma,  131  U.  S.  clxxxvi.  Appx. 
and,  26:  177 

3.  A  deed,  although  invalid  as  a  convey- 
ance, may  be  good  as  a  contract  for  the  sale 
of  the  property  described  in  it.  Lyon  t. 
Pollock,  99  U.  S.  668,  25:265 

4-6.  A  contract  executed  for  the  purpose 
of  conveying  and  acquiring  an  estate  in  fee, 
but  wanting  that  legal  formality  which  is 
required  to  pass  the  title,  cannot  be  con- 
verted into  an  agreement  creating  a  tenancy 
from  year  to  year  contemplated  by  neither 
party,  and,  by  this  conversion,  estop  the 
purchaser,  while  it  leaves  the  seller  free  to 
disregard  the  express  stipulation.  Hughes 
V.  Clarksville,  6  Pet.  369,  8:  430 

7.  In  equity  a  contract  for  the  sale  of 
land  is  treated,  for  most  purposes,  precise- 
ly as  if  it  had  been  specifically  performed. 
Gunton  v.  Carroll,  101  U.  S.  426,      25:  985 

S-13.  Where  the  words  of  plaintifTs  cove^ 
nant  are  "that  he  will  make  a  deed"  to  h\< 
vendees  on  receipt  of  the  first  instnlment. 
these  words  require  that  the  deed  shall  cnn 
vey  the  land.     Turner  v,  Ogden   (Washinff 
ton  V.  Ogden)   1  Black,  450,  17:  203 

14.  An  agreement  by  parol  that  a  tit  If 
should  be  released  cannot  be  made  a  sub- 
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Btitute  for  a  deed  of  release  executed  and  re- 
corded. Turner  v.  Ogden  "(Washington  v. 
Ogden)    1  Black,  450,  17:  203 

15-20.  A  court  of  chancery  regards  the 
transfer  of  real  property,  in  a  contract  of 
sale,  and  the  payment  of  the  price,  as  cor- 
relative obligations.  The  one  is  the  con- 
sideration of  the  other,  and  the  one  failing 
leaves  the  other  without  a  cause.  Kefeld  v. 
Woodfolk,  22  How.  318,  16:  370 

Turner  v.  Ogden  (Washington  v.  Ogden)  1 
Black,  450,  17:  203 

Cited  in  Slide  &  Spur  Gold  Mines  v.  Seymour, 
153  U.  S.  517,  88  L.  ed.  805,  14  Sup.  Ct.  Uep. 
842 — Minah  Consol.  Min.  Co.  v.  Briscoe,  32 
C.  C.  A.  394,  61  U.  S.  App.  174,  80  Fed.  SOS- 
Williams  Y.  Neely,  69  L.R.A.  239,  67  C.  C.  A. 
178,  134  Fed.  8. 

Delivery  of  property. 

21.  An  actual  delivery  of  immovables  is 
not  essential  to  the  validity  of  a  sale  in 
Louisiana,  where  it  is  made  by  public  act 
before  a  notary.  The  law  considers  the 
tradition  or  delivery  of  immovables  as  al- 
ways accompanying  the  public  act  which 
transfers  the  property.  Conrad  v.  Waples, 
96  U.  S.  279,  24:  721 

Option  to  repurchase. 

Exercise  of  Option  to  Reconvey,    see    Con- 
tracts, 103. 

22.  A  sale  of  land  with  a  reservation  in 
the  vendor  of  a  right  to  purchase  at  a  fixed 
price  and.  within  a  specified  time  is  not  con- 
trary to  public  policy.  Conway  v.  Alex- 
ander, 7  Cranch,  218,  3:  321 
Cited  in   Mitchell    v.    Wellman,   80   Ala.    20~ 

Sears  v.  Dixon,  88  Cal.  333 — Henley  ▼.  Ho- 
tallng,  41  Cal.  27— McGuin  v.  Lee,  10  N.  D. 
169,  86  N.  W.  714 — Spencc  v.  Steadman,  49 
Ga.  188 — Felton  v.  Grier.  109  Ga.  325,  35 
S.  E.  175— Price  ▼.  Karnes,  59  111.  278— 
Bigler  v.  Jaclc,  114  Iowa,  674.  87  N.  W.  700 
— Hlnlcley  t.  Wheelwrlffht,  29  Md.  348— 
Cornell  r.  Hall,  22  Mich.  883 — Helton  r. 
Melghen,  16  Minn.  76,  Gil.  50 — Turner  v. 
Kerr,  44  Mo.  433 — Brown  v.  Dewey,  1  Sandf. 
Ch.  64 — Casey  v.  Allegheny  R.  &  Coal  Co.  32 
Phlla.  Leg.  Int.  413— Allegheny  R.  &  Coal  Co. 
v.  Casey,  79  Pa.  97 — Scott  v.  Britton,  2 
Yerg.  223 — Luclcett  v.  Townsend,  3  Tex. 
129.  69  Am.  Dec.  723 — Baxter  v.  Wiley.  9 
Vt.  280,  31  Am.  Dec.  023— Holladay  v.  Willis, 
101  Va.  281,  48  S.  E.  616. 

22a.  Where  the  vendor  agreed  with  the 
executors,  to  whom  he  conveyed  land  in  part 
payment  for  the  testator's  interest  in  a 
partnership,  to  purchase  it  back  at  the 
aame  price  within  five  years,  at  their  option, 
he  must,  upon  notice  within  the  time,  pay 
the  money,  and  receive  the  land,  and  they 
must  reconvey  it  to  him.  A  tender  of  the 
deed  on  the  day  with  the  notice  is  not 
necessary.  The  rights  are  fixed  by  the 
notice;  either  party  may  then  compel  per- 
formance.   Brown  v.  Slee,  103  U.  S.  828, 

26:  618 
Cited  In  Matthews  Slate  Co.  v.  New  Empire 
Slate  Co.  122  Fed.  980— Giiyer  v.  Warren,  175 
111.  335.  51  N.  E.  580— Chadsey  v.  Condley, 
62  Kan.  855,  62  Pac.  6G3 — Peterson  v.  Chase. 
115  Wis.  242,  91  N.  W.  687. 


//.  Bights,    Duties,    and    Liabilities    of 

Parties, 

a.  In  OeneraJ. 

Of  one  Purchasing  under  Judgment  which  is 
Subsequently  Reversed,  see  Appeal  and 
Error,  5607-5610. 

Under  Covenant,  see  Covenant,  16. 

Whether  Purchase  Price  or  Securities  are 
Land  or  Money,  for  Purpose  of  Ad- 
ministration, see  Executors  and  Ad- 
ministrators, 28. 

Purchaser  at  Judicial  Sale,  see  Judicial 
Sale,  IV. 

Purchaser's  Right  to  Set  up  Statute  of 
Limitations,  see  Limitation  of  Actions, 
235-238. 

Purchaser  on  Mortgage  Foreclosure,  see 
Mortgage,  VII.  g,  4. 

Necessity  of  Alleging  Performance  or  Offer 
to  Perform,  see  Pleading,  525-527. 

Relative  Right  to  Receive  Patent  from 
Government,  see  Private  Land  Claims, 
568. 

Right  of  Vendor  of  Public  Lands  to  Set  up 
his  own  Fraudulent  Purchase  thereof  as 
Defense,  see  Public  Lands,  1083. 

Performance  by  Vendor  as  Predicate  for 
Right  to  Sue  Purchaser  for  Breach  of 
Agreement  Respecting  Public  Lands, 
see  Public  Lands,  1327. 

Necessity  of  Performance  or  Offer  to  Per- 
form by  One  Seeking  Specific  Perform- 
ance, see  Specific  Performance,  V. 

Purchaser  at  Tax  Sale,  see  Taxes,  III.  i,  4. 

Purchaser's  Liability  for  Taxes,  see  Taxes, 
589,  590. 

23-24.  The  terms  and  conditions  of  an 
agreement  which  is  a  link  in  a  chain  of  title 
are  binding,  irrespective  of  the  question  of 
notice,  upon  parties  whose  rights  are  based 
solely  upon  the  agreement.  Joy  v.  St.  Louis, 
138  U.  S.  1,  11  Sup.  Ct.  Rep.  243,    34:  843 

25.  A  deed  is  not  required  in  fulfilment  of 
a  contract  of  sale  of  land,  where  a  disagree- 
ment as  to  payment  exists,  until  the  dis- 
agreement has  ceased.  Willard  v.  Tayloe, 
8  Wall.  557,  19:  501 

26-29.  On  a  contract  for  sale  of  lands, 
where  the  vendee  had  the  right  to  cut  tim- 
ber, the  vendor,  after  he  had  taken  posses- 
sion for  default  in  payment  of  the  purchase 
price,  had  a  right  to  logs  previously  cut  and 
mortgaged  by  the  vendee.  Jennison  v.  Leon- 
ard, 21   Wall.  302,  22:  539 

30.  The  purchaser's  right  to  select  by 
squares  of  city  lots  is  not  defeated  as  to 
squares  out  of  which  the  vendors  were  to  be 
assigned  lots  alternately  because  the  for- 
mer's right  in  terms  extended  only  to  squares 
in  which  the  vendors  had  the  right  of  selec- 
tion, where  the  selection  by  squares  was,  in 
practice,  considered  by  all  the  parties  as 
complied  with  when  made  of  all  those  lots 
contained  in  any  given  square  which  were 
owned  by  the  party  bound  to  convey.  Pratt 
V.  Law,  9  Cranch,  456,  8:  791 

31.  A  purchaser  of  land,  to  be  selected 


6824 


VENDOR  AND  PURCHASER,  H. 


out  of  a  tract  located  by  the  vendor,  which 
was  represented  by  the  latter  to  be  in  a  dif- 
ferent place  from  that  where  it  actually  lay, 
in  which  case  it  would  have  been  more 
valuable,  is,  in  equity,  entitled  to  the  dam- 
ages sustained  from  the  fact  that  the  land 
was  not  in  the  place  described,  although  it 
did  not  appear  that  the  misrepresentation 
was  an  inducement  to  the  contract,  and  al- 
though both  parties  were  ignorant  of  the 
mistake,  as  well  as  of  the  fact  that  there 
was  any  difference  in  the  value  of  land  in 
the  two  places.  M'Ferran  v.  Taylor,  3 
Cranch,  270,  2:  436 

32.  Where  the  vendee  had  notice  of  an  in- 
cumbrance when  he  made  and  performed  his 
agreement  of  purchase,  and  did  not  stipu- 
late for  any  additional  indemnity  to  that 
resulting  from  the  covenant  of  warranty,  the 
court  cannot,  in  addition,  compel  the  vendor 
to  deposit  security  for  the  fulfilment  of  his 
contract.    Refeld  v.  Woodfolk,  22  How.  318, 

16:  370 

Cited   Id   Washburn  &   Mfg.   Co.   v.   Cincinnati 

Barbed  Wire  Fence  Co.  42  Fed.  677 — Central 

Trust   Co.   v.    Louisville   Trust   Co.   87   Fed. 

27. 

33.  If  the  Qontract  has  been  executed  by 
the  delivery  of  possession  and  the  payment 
of  the  price,  the  grounds  of  interference  by 
a  court  of  equity  are  limited  by  the  cove- 
nants of  the  deed,  or  to  cases  of  fraud  and 
misrepresentation.     Refeld  v.  Woodfolk,  22 
How.  318,  16:  370 
Cited   in   Jones   v.   Lamar,   34   Fed.   400 — Wil- 
liams V.  Neel7.  69  L.R.A.  240,  67  C.  C.  A.  180, 
134   Fed.    10— Thomas   v.    St.    Paul's   M.   E. 
Church.   86   Ala.    142,    5    So.   508 — Smoot   v. 
Coffln.    4    Mackey,    410 — Smoot    v.    Coffin,    4 
Mackey,  410^Blets  v.  Willis,  8  Mackey,  453. 

34.  If  a  grantor  undertakes  to  sell  or 
mortgage  a  larger  interest  than  he  pos- 
sesses, the  remedy  for  such  an  excess  in  the 
conveyance  is  an  action  on  the  covenants. 
Foxcroft  V.  Mallett,  4  How.  353,      11:  1008 

35.  A  tendered  deed  cannot  be  deemed  a 
legal  performance  of  the  vendor's  contract 
to  convey,  where,  after  the  purchaser's  ob- 
jection that  it  contained  an  unauthorized 
condition,  conveyances  in  a  different  form 
were  executed  for  nearly  the  whole  of  the 
land  covered  by  such  deed.  Pratt  v.  Law,  9 
Cranch,  456,  3:  791 

36.  Frequent  changes  by  the  purchaser  in 
his  selections  of  the  land  to  be  conveyed  do 
not  excuse  nonperformance  by  the  vendor, 
if  a  tender  of  a  conveyance  conformably  to 
any  one  of  the  selections  would  have  been 
a  performance.  Pratt  v.  Law,  9  Cranch, 
456,  3: 791 

37-38.  On  a  contract  for  the  sale  of  land, 
delivery  of  a  deed  which  conveys  only  an 
equitable  title,  because  a  prior  deed  of  trust 
had  been  executed,  is  not  a  suflicient  per- 
formance. Bank  of  Columbia  v.  Hagner,  1 
Pet.  455,  7:219 

39.  A  re-entry  by  a  lessor,  after  the  death 
of  the  lessee,  for  failure  to  pay  rent  under 
a  lease  for  a  term  of  years,  renewable  for- 


ever, authorizing  the  lessor,  in  case  of 
payment,  to  re-enter  and  hold  the  premises 
as  if  no  leas^  had  been  executed,  does  not 
affect  the  right  of  the  lessee's  heir  to  de- 
mand a  conveyance  under  a  covenant  in  the 
lease  to  execute  a  deed  of  release  of  the 
premises  if  the  lessee,  his  heirs  or  assigns, 
should  at  any  time  pay  a  specified  amount 
to  the  lessor.    Prout  v.  Roby,  15  WalL  471, 

21:58 

40.  A  proceeding  taken  by  a  vendor  to 
foreclose  the  equity  of  redemption  of  th« 
purchaser  of  land,  expressly  reserved  in  thv> 
contract  of  sale,  is  one  ill  aflSrmance,  not 
in  rescission,  of  the  contract.  Hansbrough 
V.  Peck,  5  Wall.  497,  18:  520 

Editorial  notes. 

[Right  to  rely  on  representations.  37  L. 
R.A.  593. 

Stipulation  that  vendee  shall  beooDM 
tenant  on  default.    49  L.R.A.  435. 

Nature  of  interest  of  vendor  or  vendee  in 
land  contract.     57  L.R.A.  643.] 

Tender  of  deed. 

Necessity  of  Tender  Under  Optioo  to 
Repurchase,  see  supra,  22iL 

41.  Where  there  is  a  contract  for  a  deed 
to  be  given  in  the  future,  the  rule  that  the 
purchaser  of  the  property  shall  tender  iW. 
deed  to  the  vendor  has  not  been  universallr 
adopted  in  the  United  States;  the  local 
practice  ought  to  constitute  the  proper 
guide  in  the  interpretation  of  the  terms  of 
the  contract.  Taylor  v.  Longwortb,  14  P«*t. 
172,  10: 405 
Cited  In  Cooper  ▼.  Brown,  2  McLean,  500,  FhI 

Cas.  No.  8.191 — Blanton  v.  Kentncky  Di« 
tlllerles  &  Warehouse  Co.  120  Fed.  347— 
St.  Paul  Division  No.  1  v.  Brown,  9  Minn. 
152,  Oil.   141. 

42.  If,  before  the  period  fixed  for  the  de- 
livery of  a  deed,  the  vendee  declares  that  h^ 
intends  to  abandon  his  contract,  th«  ten- 
der of  a  deed  before  the  institution  of  a 
suit  is  unnecessary.  Bank  of  Columbia  v. 
Hagner,  1  Pet.  455,  7:219 
Cited  in  Newman  v.  Baker,  10  App.  D.  C.  20^  - 

Doyle  V.  Teas,  5  111.  263 — Manning  ▼.  Brovn. 
10  Me.  52. 

43.  When  a  vendee  made  no  complaint 
that  the  tender  of  a  deed  was  not  made  in 
season,  he  waived  his  right  to  object  to  that 
irregularity.  Gregg  v.  Von  Phul,  1  Wall 
274,  17: 536 
Distinguished  in  Roberts  ▼.  Trammel.   15  In-' 

App.  446,  40  N.  B.  102— Viele  t.  JudsoD.  $: 
N.  Y.  40 — Williams  v.  Kinney,  43  Hun,  10. 

Cited  In  Wiser  v.  Lawler,  180  U.  S.  270.  47  L 
ed.  809,  23  Sup.  Ct.  Bep.  624 — Alvord  t. 
United  States,  8  Ct.  CI.  369— Dalton  v.  R^- 
taria,  2  Ariz.  279,  15  Pac  37 — ^Anderson  v. 
Hubble,  93  Tnd.  575,  47  Am.  Rep.  394— 
Roach  v.  Clark,  28  Ind.  App.  255.  62  X.  B 
634 — Yaw  v.  Roberts,  9  Kan.  App.  138.  > 
rac.  400— Truesdall  v.  Ward,  24  Mich.  135— 
MoalK  V.  Bryant,  51  Miss.  564 — Fablao  t 
Collins,  3  Mont.  230 — Brown  t.  Mutual  B<>b 
L.  Ins.  Co.  32  N.  J.  Eq.  814— Bristol  '^■•d^ 
son  Electric  lAght  &  P.  Co.  v.  Bristol  Gt«. 
Electric  Light  &  P.  Co.  99  Tenn.  372.  42  8 
W.  19— Allen  y.  Cannon,  8  Utah,  10,  28  Par 
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8C8— Melcalf  ▼.  Hart,  3  Wyo.  548.  27  Pac 
900. 

Title  and  possession;  trust  relation. 

Taking  Possession  as  Depriving  Vendee 
of  Right  to  Relinquish  Property 
for  Defective  Title,  see  infra,  76. 

8ee  also  infra,  485,  49. 

44.  If  a  contract  for  the  sale  of  lands  be 
silent  as  to  possession  by  the  vendee,  he  is 
not  entitled  to  it.  Roe  v.  Doe  ex  dem.  Cald- 
well  (Burnett  v.  Caldwell)  9  Wall.  290, 

19:712 

45.  An  agreement  to  sell  land  as  soon  as 
possession  is  obtained  and  an  assignment 
of  such  agreement  transfers  no  title  to  the 
land.    Hanrick  v.  Barton,  16  Wall.  166, 

21 :  350 

46.  A  bond  for  the  conveyance  of  land 
does  not  transfer  the  legal  title.  Agri- 
cultural Bank  v.  Rice,  4  How.  225,  11;  949 
Sargeant  v.  State  Bank  of  Indiana,  12  How. 

371,  13:  1028 

Cited  Id   Doe  ex  deija.   Nlckles  y.   Hasklna,   15 
Ala.  622,  50  Am.  Dec.  154. 

4Sa.  Upon  completion  of  a  vendor's  title 
the  same  vests  immediately,  by  virtue  of  a 
prior  conveyance,  in  his  vendee.  Barr  v. 
Gratz,  4  Wheat.  213,  4:  5B3 

Cited  In  Johnson  v.  Parcels,  48  Mo.  555 — Gar- 
ner v.  Johnston,  Peck  (Tenn.)  26. 

46b.  Where  an  agreement  is  made  to  sell 
land,  upon  execution  of  notes  for  the  price 
and  the  title  bond,  the  vendor  holds  the 
legal  title  as  trustee  for  the  vendee,  and  the 
vendee  is  a  trustee  for  the  vendor  as  to  the 
purchase  money.  Lewis  v.  Hawkins,  23 
Wall.  119,  23:  113 

Boone  v.  Chiles,  10  Pet.  177,  9:  388 

Jennison  v.  Leonard,  21  Wall.  302,  22:  539 
Cited  in  Hardin  r.  Boyd,  113  U.  S.  765,  28  L. 
ed.  144,  6  Sup.  Ct.  Rep.  771 — Butler  v.  Doug- 
lass, 1  McCrary,  631,  8  Fed.  614— Williams 
V.  Young,  71  Ark.  168,  71  S.  W.  669— Settle 
y.  Winters,  2  Idaho,  226,  10  Pac.  216. 

46c.  On  sale  of  real  estate  by  contract, 
the  title  remains  in  the  vendor,  and  the  pos- 
session passes  to  the  vendee,  and  an  equita- 
ble interest  vests  in  the  vendee  to  the  ex- 
tent of  the  payments  made  by  him.  .Tenni- 
8on  V.  Leonard,  21  Wall.  302,  22:  539 

46d.  A  purchaser  in  possession  by  a  con- 
tract of  purchase  is,  in  law,  a  trespasser; 
but  in  equity  he  is  the  owner,  and  the  ven- 
dor is  an  equitable  mortgagor.  Boone  v. 
Chiles,  10  Pet,  177,  9:  388 

Cited  m  Hardin  v.  Boyd,  113  U.  S.  765,  28  L. 

ed.    1144,    5    Sup.    Ct.    Rep.    774 — Butler    v. 

Douglass,    1    McCrary,    631,    3    Fed.    614 — 

Smith  V.  Moore,  26  111.  393. 

46e.  Execution  of  a  contract  for  sale  of 
real  estate,  with  part  payment  thereon,  is 
a  transfer  in  equity  of  the  title,  the  vendor 
has  simply  the  naked  title  as  trustee  for 
the  vendee,  to  be  conveyed  on  his  perform- 
ance.   Bissell  v.  Heyward,  96  U.  S.  580, 

24:  678 

48  f.  When    the    contract    price    is    fully 
paid,  the  entire  title  is  equitably  vested  in 
U.  S.  Dig.— 365 


the  vendee.  The  vendor  is  a  trustee  of  the 
legal  title  for  the  vendee  to  the  extent  of 
his  payment.  Jennison  v.  Leonard,  21  Wall. 
302,  22:  539 

46g.  The  equitable  estate  of  the  vendee  is 
alienable,  descendible,  and  devisable,  as  real 
estate  held  by  a  legal  title.  Lewis  v.  Hawk- 
ins, 23  Wall.  119,  23:  113 

46h.  The  purchaser  of  an  equitable  title 
will  not  be  required  to  surrender  possession 
of  land  without  clear  proof  of  a  violation  of 
the  condition  of  purchase.  Boone  v.  Chiles, 
10  Pet.  177,  9:  388 

46i.  A  vendee  is  not  the  trustee  as  to  the 
possession  of  the  property  sold.  He  claims 
and  holds  it  in  his  own  right.  Boone  v. 
Chiles,  10  Pet.   177,  9:  388 

Cited  in  Turner  y.  Smith,  11  Tex.  630. 

Titlo  bonds 

Title  Bond  as  Color  of  Title,  see  Ad- 
verse Possession,  100a. 

Presumption  of,  see  Ejectment,  28. 

By  Married  Woman,  see  Husband  and 
Wife,  86. 

Illegality  of,  see  Contracts,  398. 

Release  of  Sureties  on,  see  Principal 
and  Surety,  69. 

See  also  Bonds,  17,  18. 

47.  Title  bonds  for  conveyance  of  land 
should  be  interpreted  according  to  the  local 
policy  of  the  community  which  called  them 
into  existence,  and  will  be  effectual  where 
authorized  by  statute  in  such  cases. 
Sargeant  v.  State  Bank,  12  How.  371, 

13:  1028 

48.  A  title  bond  for  the  conveyance  of 
land  to  a  county  shows  an  equity  on  the 
part  of  the  county  which  clearly  authorized 
it  to  call  for  the  legal  title.  Sargeant  v. 
State  Bank  of  Indiana,  12  How.  371, 

13:  1028 

Vendee's  purchase  of  better  title. 

Estoppel  of  Purchaser  to  Deny  Vendor's 
Title,  see  Estoppel,  322-334. 

48a.  If  a  vendee  purchase  a  better  title, 

he  can  compel  the  vendor,  if  guilty  of  no 

fraud,  to  refund  only  the  amount  paid  for 

the  better  title.     Bush  v.  Marshall,  6  How. 

284,  12: 440 

Cited  In  Brlsco  ▼.  Mlnah  Consol.  MIn.  Co.  82 

Fed.  057— Morrip  v.  Ham,  47  Ark.  297,  1  S. 

W.    519— Wells   V.    Francis.    7    Colo.    421,    4 

Pac.  49 — Richardson  v.  Keerly,  22  Ga.  67 — 

Sanders  v.  Wagner,  32  N.  J.  Eq.  510 — Frlnk 

V.    Thomas.    20   Or,   273.    12   L.R.A.   246.   25 

Pac.  717 — Roller  r.  Efflnger.  88  Va.  646,  14 

S.  B.  337. 

48b.  Where  a  vendee  has  bought  up  a 
better  title  than  that  of  the  vendor,  equity 
treats  him,  in  reforming  the  contract,  as  a 
trustee  for  the  vendor,  because  he  holds 
under  the  latter.  Galloway  v.  Finley,  12 
Pet.  264,  9:  1079 

Cited  In  Bachannan  r.  Upshaw,  1  How.  87,  ll 
L.  ed.  58— Bush  v.  Marshall,  6  How.  291,  12 
L.  ed.  443 — Refeld  v.  Woodfolk.  22  How.  327. 
16  L.  ed.  375 — Pintard  v.  Goodloe,  Hempst. 
526,  Fed.  Cas.  No.  11,171— Schedda  v.  Saw- 
yer, 4  McLean,  184.  Fed.  Cas.  No.   12,443 — 
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Brisco  T.  Mlnah  Consol.  Mln.  Co.  82  Fed.  9B7 
— Moore  V.  Maxwell.  18  Ark.  480 — Walworth 
V.  Miles,  23  Ark.  667— Morris  v.  Ham,  47  Ark. 
297.  1  S.  W.  519 — Shorman  v.  Eakin,  47 
Ark.  354,  1  S.  W.  559— Baker  v.  Corbett,  28 
Iowa,  320 — Richards  v.  Iowa  Homestead  Co. 
44  Iowa,  305,  24  Am.  Rep.  745— Pepper  v. 
Dunlap,  5  La.  Ann.  203 — Holloway  v.  Miller. 
84  Miss.  781,  36  So.  531— Ash  v.  Holder,  36 
Mo.  166 — Sanders  ▼.  Wagner,  32  N.  J.  Eq. 
510 — Frlnk  v.  Thomas,  20  Or.  273,  12  L.E.A. 
246,  25  Pac.  717— Frlnk  v.  Hoke,  35  Or.  26, 
56  Pac.  1098 — ^Wlnnard  v.  Robblns,  3  Humph. 
615 — Ellege  v.  Cooke,  5  Lea,  641 — Roller  v. 
Efflnger.  88  Va.  645,  14  S.  E.  337— Mowry  v. 
Wood,  12  Wis.  428— Lawton  t.  Howe,  14 
Wis.  247. 

b.  A8  to  Purchase  Money;  Recovery  of 

Land. 

Right  of  Vendee  to  Appropriate  Purchase 
Money  to  Remove  Lien  or  Encumbrance 
or  to  Compensate  for  Defective  Title, 
see  infra,  65. 

Vendee's  Right  to  Recover  Back,  see  As- 
sumpsit, 33. 

Agreement  as  to  Security,  sec  Contracts, 
331. 

Provision  for  Payment  on  Purchaser's  Dis- 
posal of  Property,  see  Contracts,  332. 

Estoppel  as  to,  see  Estoppel,  182,  211. 

Right  to  Injunction  against  Action  for 
Purchase  Money  where  Title  has  Failed 
and  Vendor  is  Insolvent,  see  Injunction, 
80. 

Interest  on  Purchase  Money,  see  Interest, 
102,  168. 

Limitation  of  Action  for  Purchase  Money, 
see  Limitation  of  Actions,  493. 

Limitation  of  Action  for  Proceeds  of  Sale 
by  Grantee,  see  Limitation  of  Actions, 
470. 

Computing  Amount  Due  under  Agreement 
to  Pay  in  County  Scrip  or  Warrants, 
see   Payment,   39a. 

Set-Off  in  Action  for  Purchase  Money,  see 
Set-Off  and  Counterclaim,  25. 

Right  to  Set-off  Payment  as  against  Penalty 
for  Non-Performance,  see  Set-Off  and 
Counterclaim,  12. 

See  also  infra,  74,  82. 

49.  The  heirs  of  one  who  executed  a  title 
bond  of  property  are  not  bound  to  surrender 
the  title,  except  upon  payment  of  the  pur- 
chase money.  They  hold  the  title  in  trust 
for  the  purchaser,  who  is  the  trustee  for  the 
pavment  of  the  purchase  monev.  Hardin 
v.  Boyd,  113  U.  S.  756,  5  Sup.  Ct.  Rep.  771, 

28:  1141 

50.  Where  one  person  has  got  the  estate 
of  another,  he  ought  not  to  be  allowed  to 
keep  it  without  paying  the  consideration. 
Chilton  V.  Lyons  (Chilton  v.  Braiden)  2 
Black.  458,  17:  304 
Cited  in  Brisco  ▼.  Minab  Consol.  Mln.  Co.  82 

Fed.  954 — Minah  Consol.  Mln.  Co.  v.  Briscoe, 
32  C.  C.  A.  394,  61  V.  8.  App.  174,  89  Fed. 
895 — Venner  y.  Farmers'  Loan  &  T.  Co.  33 
C.  C.  A.  102,  62  U.  S.  App.  141,  90  Fed. 
356. 

51-54.  Where  the  terms  and  provisions  of 


a  contract  for  the  sale  of  land  are  that  the 
purchaser  shall  first  pay  the  purchase  price 
of  the  land  contracted  for,  before  he  is  en- 
titled to  demand  a  conveyance  therefor,  the 
payment  or  tender  of  payment  of  the  pur- 
chase price  for  the  land  is  a  condition  prece- 
dent to  the  right  to  the  conveyance,  al- 
though the  agreement  is  for  payment  bv  in- 
stalments. Loud  V.  Pomona  Land  &  Water 
Co.  153  U.  S.  564,  14  Sup.  Ct.  Rep.  928, 

38:822 
Cited  in  McCabe  v.  Matthews,  155  U.  S.  554.  :» 
L  ed.  258,  15  Sup.  Ct.  Rep.  190— Shelly  r. 
Mikkelson,  5  N.  D.  28.  63  N.  W.  210— 
First  Nat.  Bank  v.  Spear,  12  S.  D.  114,  80 
N.  W.  166 — Hazleton  v.  Le  Due,  10  App. 
D.  C.  396 — Jordan  v.  Newton,  116  Mich.  678, 
75  N.  W.  130 — Glenn  v.  Rossler,  156  N.  \ 
166,  50  N.  £.  785. 

55.  When  an  entry  has  been  made  in  pur- 
suance of  an  agreement  to  purchase,  even 
though  illegal,  the  purchaser  is  not  liable 
for  rent,  but  the  vendor  is  entitled  to  inter- 
est on  the  purchase  money  from  the  time  the 
possession  was  taken  until  the  price  of  the 
sale  was  paid,  if  demanded  before  delivery 
of  the  deed,  but  not  otherwise.  Carpenter 
V.  United  States,  17  Wall.  489,  21:680 
Cited  la  Langford  v.  United  States,  12  Ct.  CL 

354. 

56.  Under  a  contract  for  land,  containing 
the  clause  that,  in  case  Vendee  fails  to  per- 
form any  covenant  on  his  part,  the  vendor 
may  declare  the  contract  void,  and  recover 
by  distress  or  otherwise  all  the  interest  due 
on  the  contract  as  rent, — on  failure  of  pay- 
ment of  the  first  instalment  or  the  taxes,  or 
to  insure  as  agreed,  the  vendor  may  recover* 
such  interest  as  rent,  Stinson  v.  Douunan. 
20  How.  461,  15:966 
Cited  In  Ish  v.  Morgan,  48  Ark.  417,  3  8.  W. 

440. 

57.  The  vendee  in  executory  contract, 
after  default  in  payment  upon  demand  and 
tender  of  the  deed,  is  not  entitled  to  notice 
to  quit.    Gregg  v.  Von  Phul,  1  Wall.  274. 

17:536 

Recovery  of  purchase  money  paid. 

Reclamation  of  Purchase  Money  to  Be 
Held  as  Security,  see  infra,  66. 

Deed  as  Evidence  of  Sum  Paid,  see  Evi- 
dence, 1217. 

Vendor's  Right  to  Set  Off  Rent  is 
Action  for,  see  Set-Off  and  Counwr- 
claim,  12a. 

See  also   infra,  78,  80,  81,   84;   Judg 
ment,  69. 

58.  If  a  vendor  does  not  make  title,  the 
vendee  can  recover  back  the  purchase  money, 
if  it  has  been  paid.  Bank  of  Columbia  v. 
Hagner,  1  Pet.  4^5,  7:219 
Cited  In  Newell  v.  Turner,  0  Port.  (Ala.)  422 

59.  One  who  advances  money  or  does  an 
act  in  part  performance  of  an  agreement  to 
purchase  land,  and  then  stops  short  and  re- 
fuses to  proceed  to  its  ultimate  oonclusion, 
the  other  party  being  ready  and  willing  to 
proceed,  will  not  be  permitted  to  recover  for 
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what  he  has  thus  advanced  or  done.  Hans- 
brough  V.  Peck,  5  Wall.  497,  18:  520 

DUtinguUhed  in  Stratton  v.  California  Land  & 
Timber  Co.  86  Cal.  365.  24  Pac.  1065. 

Cited  in  Kane  y.  Jenklnson,  10  Nat.  Bankr. 
Keg.  319,  Fed.  Cas.  No.  7,607— Keller  v. 
Lewis.  53  Cal.  118— Central  P.  R.  Co.  v. 
Mudd,  50  Cal.  590— Hannan  t.  McNIckle,  82 
Cal.  126,  23  Pac.  271 — Stratton  v.  California 
Land  &  Timber  Co.  86  Cal.  366,  24  Pac. 
1065— Southern  P.  R.  Co.  v.  Allen.  112  Cal. 
462,  44  Pac.  796— Rayfleld  v.  Van  Meter,  120 
Cal.  418,  52  Pac.  666— Clock  v.  Howard  &  W. 
Colony  Co.  123  Cal.  12,  43  L.R.A.  204,  69 
Am.  St.  Rep.  17,  55  Pac.  713— Odd  Fellows* 
Sav.  Bank  ▼.  Brander,  124  Cal.  258,  56  Pac. 
1109— Singer  BIfg.  Co.  v.  Treadway.  4  111. 
App.  60 — Eames  ▼.  Der  Germania  Turn 
Vereln,  8  111.  App.  674 — Gorham  v.  Farson, 
18  111.  App.  526 — Derickson  ▼.  Chicago  South 
Branch  Dock  Co.  18  111.  App.  536 — Holden  v. 
I  [olden,  24  111.  App.  118 — Fruits  ▼.  Pearson, 
25  Ind.  App.  237,  57  N.  E.  158— Gibbons  v. 
Hayden,  3  Kan.  App.  41,  44  Pac.  445 — 
Woodbury  ▼.  Turner,  D.  &  W.  Mfg.  Co.  06 
Ky.  473,  29  S.  W.  295 — Walter  v.  Reed,  34 
Neb.  553,  52  N.  W.  682 — Moore  v.  Durnam. 
63  N.  J.  Eq.  98,  51  Atl.  449— Olbb  v.  Red- 
way  Mfg.  Co.  20  Misc.  44,  45  N.  Y.  Supp.  329 
— Nels  V.  O'Brien,  12  Wash.  361,  50  Am.  St. 
Rep.  894,  41  Pac.  59. 

"*  60.  A  deposit  is  recoverable  by  a  pur- 
chaser when  8  defective  title  is  remedied 
and  the  property  sold  to  another  without 
notice  to  the  purchaser.  Le  Roy  v.  Beard, 
8  How.  451,  12:  1151 

Cited  in  Whlttcmore  y.  Darden,  9  App.  D.  C. 
454. 

Ejectment. 

See  also  Ejectment,  9,  85. 

I 

61.  If   vendee   fails   to   comply   with   the 

terms  of  sale,  his  possession  afterwards  is 

tortious,  and  there  is  an  immediate  right 

of  action  in  ejectment  against  him.    Gregg 

V.  Von  Phul,  1  Wall.  274,  17:  536 

Roe  v.  Doe  ex  dem.  Caldwell    (Burnett  v. 

Caldwell)   9  Wall.  290,  19:  712 

Cited  In   Hamill  v.  Thompson,   3   Colo.   521 — 

Seymour  ▼.  Cleveland,  0  8.  D.  100,  68  N.  W. 

171— Prentice  v.  Wilson,  14  111.  93— Harland 

V.  £astman,  119  111.  26,  7  N.  E.  59 — Coggs- 

ball  V.  Marine  Bank  Co.  63  Ohio  St.  96.  57 

N.  E.  1086 — Dobson  v.  Culpepper,  23  Grntt. 

356— Brumbaugh   v.    Sterringer,   48    W.    va. 

125,   35   S.   E.   854. 

c.  Defective  or  Unmarketable  Title. 

Defect  in  Title  not  Examinable  in  Action 
on  Purchase  Money  Note,  see  Bills  and 
Notes,  364. 

Deed  Informally  Executed  as  Evidence,  see 
Evidence,  1219. 

Parol  Evidence  to  Show  Meaning  of  Term 
"Deed  of  Conveyance,"  see  Evidence, 
1621. 

Evidence  of  Examination  of  Records  and  of 
Notices  of  Superior  Title,  see  Evidence, 
2231. 

Necessity  of  Alleging  Good  Title,  see  Plead- 
ing, 526. 

Sufficiency  of  Allegations  as  to,  see  Plead- 
ing, 552a. 

Right  to  Specific  Performance  in  Case  of, 
see  Specific  Performance,  IV.  h.  2. 


Payment  of  Interest  During  Delay  in  Mak- 
ing Good  Title,  see  Specific  Perform- 
ance, 158. 

62.  A  grantor  conveying  by  deed  of  bar- 
gain and  sale,  by  way  of  release  and  quit- 
claim of  all  his  right  and  title  to  a  tract  of 
land,  is  not  responsible  for  the  goodness  of 
the  title  beyond  the  covenants  in  his  deed  if 
it  was  made  in  good  faith  and  without  any 
fraudulent  representations.  Van  Rensselaer 
V.  Kearney,  11  How.  297,  13:  703 
Distinguiahed  in  Gest  v.  Packwood,  34  Fed.  373. 

Cited  in  United  States  v.  California  &  O.  Land 
Co.  148  U.  S.  45.  37  L.  ed.  361,  13  Sup.  Ct. 
Rep.  458 — United  States  v.  California  &  O. 
Land  Co.  1  C.  C.  A.  333,  7  U.  S.  App.  128, 
49  Fed.  490 — Union  P.  R.  Co.  v.  Barnes,  12 
CCA.  51.  27  U.  8.  App.  421,  64  Fed.  84— 
Boynton  v.  Haggard.  57  C  C  A.  304,  120 
Fed.  822— Haskett  v.  Mazey,  134  Ind.  189, 
19  L.R,A.  381.  33  N.  E.  358— Merritt  v. 
Harris.  102  Mass.  328 — Frost  v.  Missionary 
Soc.  56  Mlcb.  89,  22  N.  W.  189— Ilamman  v. 
Kelgwiu,  39  Tex.  42 — Harrison  v.  Boring,  44 
Tex.  260 — ^Thorn  v.  Newsom,  64  Tex.  165. 
53  Am.  Rep.  747 — Richardson  ▼.  Levi,  67 
Tex.  364.  3  S.  W.  444. 

63.  If  there  is  no  fraud  and  there  are  no 
covenants  to  secure  the  title,  the  vendee  is 
without  remedy  where  the  title  is  defective, 
as  the  vendor,  selling  in  good  faith,  is  not 
responsible  for  the  goodness  of  his  title  be- 
yond the  extent  of  the  covenants  in  his 
deed.    Refeld  v.  Woodfolk,  22  How.  318, 

16:  370 
Xoonan    v.    Bralcy     (Noonan    v.    Lee)     2 
Black,  499,  17:  278 

Patton  V.  Taylor,  7  How.  132,  12:  637 

Cited  in  Van  Rensselaer  v.  Kearney,  11  How. 
322,  13  L.  ed.  714— Refeld  v.  Woodfolk,  22 
How.  328.  16  L.  ed.  375 — Noonan  v.  Lee 
(Noonan  v.  Bradley)  2  Black,  508,  17  L.  ed. 
281 — Peters  v.  Bowman.  98  U.  S.  60,  25  L 
ed.  92 — Union  P.  R.  Co.  v.  Barnes,  12  C  C 
A.  51,  27  U.  S.  App.  421,  64  Fed.  84— Alger 
V.  Anderson,  92  Fed.  713 — Reynolds  v.  Shav- 
er, 59  Ark.  303,  43  Am.  St.  Rep.  36,  27  S.  W. 
78 — Sanders  v.  Lyon,  2  MacArth.  464 — 
Smoot  V.  Coffin,  4  Mackey,  411 — Bletx  v. 
Willis,  8  Mackey,  453 — B runner  v.  Brennan, 
49  Ind.  100 — Meservey  v.  Snell,  94  Iowa, 
224,  58  Am.   St.  Rep.  391,  62  N.  W.  76. 

64.  A  purchaser  in  the  undisturbed  pos- 
session of  land  under  a  deed  will  not  be  re- 
lieved against  the  )>ayment  of  the  purchase 
money  on  the  mere  ground  of  defect  of  title, 
if  there  was  no  fraud  or  misrepresentation. 
If  there  were  covenants  of  title,  his  remedy 
is  at  law  upon  them;  if  there  were  no  cove- 
nants, he  is  without  remedy.  Patton  v. 
Taylor,  7  How.  132,  12:  637 
Noonan  v.  Braley  (Noonan  v.  Lee)  2  Black, 

499,  17:  278 

Cited  in  Campbell  v.  Medbury,  5  Bias.  84,  Fed. 
Cas.  No.  2,365 — Jourolmon  v.  Ewing,  26  C. 
C  A.  30,  47  U.  S.  App.  679,  80  Fed.  610— 
Alger  v.  Anderson,  92  Fed.  713 — Williams  v. 
Neely,  69  L.R.A.  239,  67  C  C  A.  179.  134 
Fed.  9— Morris  v.  Ham,  47  Ark.  297,  1  S.  W. 
519 — Smoot  V.  Coffin,  4  Mackey,  411 — Bletz 
V.  W*illis,  8  Mackey,  453 — Randall  v.  Bour- 
guardez,  23  Fla.  266,  11  Am.  St.  Rep.  379, 
2  So.  310— Barry  v.  Guild,  126  111.  445,  2 
L.R.A.  335,  18  N.  E.  759— Hill  v.  Butler. 
C  Obl(i  St.  217 — Jones  v.   Fulghum,  3  Tenn. 
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Cb.  200 — Decker  v.  Schulze,  11  Wash.  56,  27 
L.R.A.  338,  48  Am.  St.  Rep.  858,  39  Pac. 
261. 

65.  The  vendee  in  a  contract  of  sale  is 
permitted  to  appropriate  the  purchase  mon- 
ey to  exonerate  his  estate  from  a  lien  or  in- 
cumbrance, and  in  some  cases  to  compensate 
for  original  defects  in  the  estate,  as  re- 
spects the  quantity,  quality,  or  extent  of 
the  vendor's  interest  therein.  Refeld  v. 
Woodfolk,  22  How.  318,  16:  370 

66.  A  vendee  in  possession  under  a  con- 
tract of  purchase  or  a  deed  with  covenants 
cannot  reclaim  the  purchase  money  already 
paid,  to  be  held  as  security  for  the  com- 
pletion or  protection  of  his  title.  Refeld  v. 
Woodfolk,  22  How.  318,  16:  370 
Cited   in    Slevers    v.    Brown,    36   Or.    221,    56 

Pac.  170. 

67.  Where  a  note  is  given  for  real  prop- 
erty, with  a  full  knowledge  of  the  extent  of 
the  incumbrances,  and  the  party  thus  con- 
sents to  receive  the  title,  its  defect  is  no 
legal  bar  to  an  action  on  the  note.  Noonan 
v.  Bradley.  9  Wall.  394,  19:  757 

68.  Where  a  vendee  in  possession  of  land 
sufTers  a  part  of  it  to  be  sold  for  taxes 
which  had  accrued  subsequent  to  the  pur- 
chase, the  vendor  may  be  allowed  to  convey 
a  good  and  valid  title,  subject  only  to  any 
outstanding  title  or  titles  under  such  tax 
sales.    Bradford  v.  Union  Bank,  13  How.  57, 

14:49 

69-70.  When  a  contract  for  the  sale  of 
lands  is  fully  executed  by  a  conveyance  with 
a  covenant  of  warranty,  and  the  payment  of 
the  purchase  money,  the  remedy  for  a  de- 
fect of  title  is  by  an  action  on  the  covenant. 
Kimball  v.  West,  15  Wall.  377,  21 :  95 

Cited  in  Blake  v.  Pine  Mountain  Iron  &  Coal 

Co.  22  C.  C.  A.  446,  43  U.  S.  App.  490,  76 

Fed.    639— Miller    v.    Miller,    47    Minn.    551, 

50  N.  W.  612. 

71.  A  good  and  indefeasible  title  in  fee 
imports  such  ownership  of  the  land  as  en- 
ables the  owner  to  exercise  absolute  and 
exclusive  control  of  it  as  against  all  others. 
Adams  v.  Hender-jon,  168  U.  S.  573,  18  Sup. 
Ct.  Rep.  179,  42:  584 

72.  Land  encumbered  with  the  right  of  a 
railroad  company  for  all  time,  to  pass  over 
and  cross  it  for  the  purpose  of  prospecting 
for  and  mining  minerals  other  than  coal,  is 
not  held  by  a  good  and  indefeasible  title  in 
fee  simple  which  a  purchaser  can  be  com- 
pelled to  accept.  Adams  v.  Henderson,  168 
U.  S.  573,  18  Sup.  Ct.  Rep.  179,  42:  584 

73.  The  legal  effect  of  a  covenant  to  sell 
is  that  the  land  shall  be  conveyed  by  a  deed 
from  one  who  has  a  good  title,  or  full  power 
to  convey  a  good  title.  This  is  a  condition 
precedent,  without  the  literal  performance 
of  which  the  purchasers  are  not  bound  to 
pay  their  monev.  Turner  v.  Ogden  (Wash- 
ington v.  Ogden)  1  Black,  450,  17:  203 
Distinpuiahed  in  Loud  v.  Pomona  Land  &  Water 

Co.  153  U.  S.  579,  38  L.  ed.  820,  14  Sup.  Ct. 
Rep.   928. 

Cited  in  McLaughlin  ▼.  McAllister,  36  Fed.  746 


— Kauffman  v.  Raedcr,  54  L.R.A.  255,  47 
CCA.  289,  108  Fed.  182— Ilazleton  v.  I^ 
Due.  10  App.  D.  C.  397 — Linton  v.  Allen, 
147  Mass.  237,  17  N.  E.  323— Ankeny  t. 
Clark,  1  Wash.  557,  20  Pac.  583. 

74.  Where  the  title  of  the  seller  of  land 
fails  as  to  part  of  the  land,  the  purchaser 
may  elect  to  rescind  the  purchase  as  to  all 
the  land,  and  refuse  to  accept  a  deed  there- 
of. Ankeny  v.  Clark,  148  U.  S.  345,  13  Sup. 
Ct.  Rep.  617,  37:  475 
Cited  in  Blake  v.  Pine  Mountain  Iron  &  Coal 

Co.  22  C.  C.  A.  447.  43  U.  S.  App.  490,  76 
Fed.  640 — Reynolds  v.  Manhattan  Trust  Co. 
27  C.  C  A.  628,  56  U.  8.  App.  96.  83  Fed. 
601 — Smiley  v.  Barker.  28  C  C  A.  13.  55 
U.  S.  App.  125,  83  Fed.  688 — American  Nat. 
Bank  ▼.  Klock,  58  Mo.  App.  343 — Keboe  ▼. 
Rutherford,  56  N.  J.  L.  27,  27  Atl.  812. 

75.  Knowledge  on  the  part  of  the  pur- 
chaser of  a  defect  in  title  is  not  material 
where  the  vendor  has  obligated  himself  to 
convey  a  good  and  sufficient  title  with  a 
general  warranty.  Pratt  y.  Law,  9  Cranch, 
456,  3: 791 

76-77.  Taking  possession  of  property  by 
the  vendee,  before  conveyance,  would  not  de- 
prive him  of  the  right  to  relinquish  the 
property,  if  the  vendor  could  not  make  a 
title  or  neglected  to  do  so.  Bank  of  Co- 
lumbia V.  Hagner,  1  Pet.  455,  7:  219 
Cited  in  Jewett  v.  Lawrenceburgh  ft  U.  M.  R. 

Co.   10   Ind.   543 — Sayre  v.   Mobney,  30  Or. 

243,  47  Pac.  197— Slevers  v.  Brown,  36  Or. 

222,    66    Pac.    170. 

78.  W^here  a  contract  for  the  sale  of  land 
has  been  in  part  executed  by  the  conveyance 
of  part  of  the  land,  and  the  vendor  is  un- 
able to  convey  the  residue,  a  court  of  equity 
will  decree  the  repayment  of  a  proportionate 
part  of  the  purchase  money,  with  interest 
Pratt  V.  Law,  9  Cranch,  456,  3:  791 
Cited  In  Taylor  v.  Longworth,  14  Pet.  175,  10 

L.  ed.  406 — Veazle  ▼.  Williams,  8  How.  160. 
12  L.  ed.  1029 — Foster  v.  Swasey,  2  Woodb.  k 
M.  221,  Fed.  Cas.  No.  4,984 — Garnett  ▼. 
Macon,  2  Brock.  247,  Fed.  Cas.  No.  5,245— 
Longworth  v.  Taylor,  1  McLean,  401,  Fed. 
Cas.  No.  8,490— McKay  v.  Carrington,  1  Mc- 
Lean, 65,  Fed.  Cas.  No.  8,841— Magic  Raffle 
Co.  V.  Elm  City  Co.  2  Bann.  ft  Ard.  159.  13 
Blatchf.  158,  Fed.  Cas.  No.  8,949— Warner 
V.  Daniels.  1  Woodb.  ft  M.  114.  Fed.  Cas.  No. 
17481— Aday  v.  Echols,  18  Ala.  357,  52  Ad. 
Dec.  225— Kelly  v.  Allen,  34  Ala.  669— 
Powell  V.  Hlgley,  00  Ala.  109.  7  So.  440— 
W^hltsett  V.  Kcrshow,  4  Colo.  432— Woodman 
V.  Freeman,  25  Me.  647— Rider  v.  Gray,  10  Md. 
300,  69  Am.  Dec.  135 — Blanchard  v.  De- 
troit, L.  ft  L.  M.  R.  Co.  31  Mich.  59.  18  Ao. 
Rep.  142 — Van  Allen  v.  New  York  Elev.  B- 
Co.  144  N.  Y.  180,  38  N.  E.  997— Palmer  v- 
Gould,  144  N.  Y.  875,  39  N.  B.  378— Bank  of 
Kentucky  t.  Schuylkill  Bank,  1  Pars.  Set.  Eq. 
Cas.  210— Mitchell  v.  Sheppard,  13  Tex. 
490 — Booten  v.  Scheflfer.  21  Gratt.  495 — 
Nagle  V.  Newton,  22  Gratt.  820. 

79.  Where  the  legal  title  cannot  be  con- 
veyed to  the  vendee  by  the  vendor,  and  the 
vendee  must  resort  to  a  court  of  equity  to 
establish  his  title,  notwithstanding  a  con- 
veyance of  all  the  rights  of  the  vendor  to 
him,  the  court  will  not  compel  him  to  pa/ 
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the  purchase  money.    Bank  of  Columbia  v. 

Hagner,  1  Pet.  455,  7:  219 

Hepburn  v.  Auld,  5  Cranch,  262,  3:  96 

Cited  in  American  Security  &  T.  Co.  y.  Muse, 

4   App.   D.   C.   24— Mitchell  y.  McMuIlen,  59 

Mo.  256 — Ankeny  y.  Clark  1  Wash.  557,  20 

Pac.  583. 

80.  Cash  payments  for  land,  made  on  the 
basis  of  a  good  and  indefeasible  title,  may 
be  recovered  back  by  the  purchaser  when  it 
is  found  that  the  vendor  cannot  make  a  good 
title.  Adams  v.  Henderson,  168  U.  S.  573, 
18  Sup.  Ct.  Rep.  179,  42:  584 

81.  In  the  sales  of  lots  which  are  entitled 
to  a  pro})ortion  of  an  internal  alley  laid  out 
for  the  common  benefit  of  those  lots  with 
others,  if  the  purchaser  has  received  a  con- 
veyance without  objection,  but  does  not 
thereby  acquire  a  fee  simple  in  such  propor- 
tion of  the  alley  as  he  has  paid  for,  he  may 
in  equity  recover  back  the  purchase  money 
paid  therefor.    Pratt  v.  Law,  9  Cranch,  456, 

3:791 

Cited  in  Brent  y.  Smith,  5  Cranch,  C.  C.  673, 

Fed.   Cas.   No.    1,841 — Moose  v.   Carsou,   104 

N.   C.   434,   Y   L.R.A.    550,   17   Am.    St.   Rep. 

681,   10  S.  E.  689. 

82.  Before  a  vendee  of  land  can  decline 
to  accept  an  imperfect  title,  he  need  not  pay 
ofT  a  mortgage  whose  payment  was  to  consti- 
tute a  part  of  the  purchase  money.  Ankeny 
V.  Clark,  148  U.  S.  345,  13  Sup.  Ct.  Rep. 
617,  37: 475 

83.  Action  for  breach  of  a  contract  to  con- 
vey a  fee-simple  title  to  land  arises  when  it 
appears  that  the  grantor  held  subject  to  a 
prior  deed  of  trust.  Bank  of  the  Metropolis 
y.  Guttschlick,  14  Pet.  19,  10:  335 
Cited  in  Baldwin  y.  Leroy,  Fed.  Cas.  No.  800a. 

84.  One  who  has  contracted  to  purchase 
land  may  refuse  the  tender  of  the  seller's 
deed,  and  recover  back  the  purchase  money 
paid  on  the  contract,  where  the  title  of  the 
seller  is  only  one  derived  from  the  Northern 
Pacific  Railroad  Company  under  its  grant 
from  Congress,  and  that  company  has  not 
paid  the  costs  of  surveying  and  has  not  re- 
ceived a  patent  of  the  land.  Ankeny  v. 
Clark,  148  U.  S.  345,  13  Sup.  Ct.  Rep.  617, 

37:  475 
Cited  in  Adams  y.  Reed,  11  Utah,  498,  40  Pac. 
720. 

85.  In  equity,  when  the  vendor  of  land 
has  not  the  power  to  make  a  title,  the  ven- 
dee may,  before  the  time  of  performance,  en- 
join the  payment  of  the  purchase  money  un- 
til the  ability  to  comply  with  the  agreement 
is  shown;  and  the  court  will  give  a  reason- 
able time  to  procure  title.  Galloway  v. 
Finley,  12  Pet.  264,  9:  1079 
Cited  in  Kimball  v.  West,  15  Wall.  379,  21  L. 

ed.  96. 

88-87.  A  party  who,  after  purchasing 
land,  discovers  defects  in  the  patent,  and  en- 
ters and  locates  the  land  for  himself,  cannot 
be  permitted  to  avail  himself  of  this  defect 
in  the  title  to  defeat  the  agreement  to  pur- 
chase, and  a  court  of  equity  will  decline  to 
give  hjm  its  aid  to  obtain  the  expense  of 
the  warrant  and  surveys  taken  out  by  him 


for  the  land,  and  set  up  against  his  vendor 
to  deprive  him  of  his  money  and  lands.  Had 
the  entries  been  valid  and  made  in  good 
faith  as  regards  the  vendor,  and  he  had 
given  notice  of  the  means  used  to  protect 
the  title,  and  had  sought  by  his  bill  what, 
in  equity  and  good  conscience,  he  was  en- 
titled to  as  compensation,  a  court  of  chan- 
cery could  not  have  refused  relief.  Gal- 
loway V.  Finley,  12  Pet.  264,  9:  1079 

Editorial  notes. 

Failure  of  title  as  defense  in  action  for 
purchase  price.  4:  172 

[What  is  a  marketable  title.  4  L.R.A.(N. 
S.)  1170.] 

d.  Deficiency  in  Qtiantity, 

As  Defense  to  Foreclosure  Suit,  see  Mort- 
gage, 345. 

Sale  of  Rights  under  Location  of  Public 
Lands,  see  Public  Lands,  512. 

Specific  Performance  of  Contract  in  Case  of, 
see  Specific  Performance,  10. 

Allowing  Compensation  for,  in  Action  for 
Specific  Performance,  see  Specific  Per- 
formance, 148. 

88-89.  If  a  purchaser  of  city  lots  stipu- 
lated to  build,  within  a  limited  time,  a 
house  on  every  third  lot  purchased,  or  in 
that  proportion,  and  receives  conveyances 
for  the  greater  part  of  the  lots,  he  is  not 
bound  to  build  in  proportion  to  the  lots  con- 
veyed, unless  the  whole  number  be  conveyed. 
Pratt  v.  Law,  9  Cranch,  456,  3:  791 

90.  A  vendor  not  making  any  positive  rep- 
resentations as  to  the  quantity  of  land,  or 
any  statements  intended  to  deceive  the  pur- 
chaser, is  not  liable  for  a  deficiency  in  the 
quantity  of  the  land  sold.  Lawson  v.  Floyd, 
124  U.  S.  108,  8  Sup.  Ct.  Rep.  409,    31 :  347 

91.  Continued  payments  upon  land  after 
the  purchaser  had  opportunity  to  discover 
a  deficiency  in  the  quantity  afford  a  pre- 
sumption that  the  vendor  did  not  intend  to 
warrant  the  quantity.  Lawson  v.  Flovd,  124 
U.  S.  108,  8  Sup.  Ct.  Rep.  409,  31 :  347 

92.  In  a  contract  for  the  sale  of  land  the 
words  "about  1000  acres,"  and  in  a  subse- 
quent contract  or  compromise  the  words 
''estimated  to  contain  1000  acres,"  are  to  be 
construed  with  reference  to  circumstances 
surrounding  the  parties  which  would  prob- 
ably influence  them  in  making  the  contract. 
Lawson  v.  Floyd,  124  U.  S.  108,  8  Sup.  Ct. 
Rep.  409,  31 :  347 

93.  Where  a  contract  was  for  the  ex- 
change of  lands,  some  of  which  were  incum- 
bered by  judgment  liens,  without  any  agreed 
price  per  acre,  it  will  not  be  construed  so 
strictly,  as  regards  quantity,  as  if  it  were 
an  independent  purchase  to  be  paid  for  in 
money.  Lawson  v.  Floyd,  124  U.  S.  108, 
8  Sup.  Ct.  Rep.  409,  31:. 347 

94.  Where  the  purchaser  of  a  tract  of 
land  personally  examined  the  land,  upon  re- 
quest of   the  seller's  agent    (who  informed 
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the  purchaser  that  he  knew  nothing  person- 
ally of  the  property)  and  in  order  to  satisfy 
himself  as  to  whether  the  memorandum  fur- 
nished by  the  agent  was  correct,  and  after- 
wards accepted  the  proposition  of  sale  and 
received  a  deed  of  the  land,  that  the  deed 
conveys  a  less  quantity  of  cleared  land  than 
stated  in  the  agent's  memorandum  is  not 
sufficient  to  overthrow  it.  Farrar  v.  Church- 
ill, 135  U.  S.  609,  10  Sup.  a.  Rep.  771. 

34:  246 

Diatingnished   In   Daly  v.   Bernstein,  6   N.   M. 
391,   28  Pac.   764. 


///.  Resciaaion  or  Change  of  ContrcLct, 
a.  In  Oeneral, 

Cancelation  of  Deed,  see  Cancelation  of  In- 
struments. 

Rescission  of  Contracts  Generally,  see  Con- 
tracts, VI.  d. 

Election  Preventing  Rescission,  see  Election 
of  Remedies,  6. 

Existence  of  Defense  to  Action  for  Price  as 
Adequate  Remedy  Precluding  Bill  to 
Rescind,  see  Equity,  72. 

Jurisdiction  in  Equity,  see  Equity,  225. 

Contract  for  Sale  of  Personalty,  see  Sale, 
III.  c. 

95.  Where  a  party  writes  demanding  the 
fulfilment  of  a  contract  for  the  conveyance 
of  real  property,  and  declares  that,  if  the 
other  party  does  not  comply  with  it,  the 
writer  will  hold  himself  exonerated,  and  will 
resort  to  a  prior  contract  as  it  stood  before 
entering  upon  the  one  in  question,  it  is  too 
late  for  the  o\*»or  party,  after  beginning  of 
a  suit  against  him  upon  the  contract,  to 
claim  that  it  was  rescinded  by  such  dec- 
laration, where  he  had  not  in  any  other  way 
previously  accepted  the  alternative  offered 
him.  Barry  v.  Coombe,  1  Pet.  640,  7:  295 
Cited  in  Presbrey  v.  Kline,  9  Mackey,  523. 

96.  The  dissolution  of  a  contract  for  the 
sale  of  land,  for  the  nonfulfilment  of  condi- 
tions, cannot  be  inferred  from  the  fact  of  a 
subsequent  conveyance,  by  the  same  grantor, 
of  the  same  property.  Anderson  v.  Bock, 
15  How.  323,  14:  714 

97.  It  does  not  altar  the  effect  of  a  sur- 
render or  abandonment  that  the  contract 
contains  no  clause  of  re-entry,  or  that  the 
vendor  has  sought  to  enforce  payment  of  the 
amounts  which  became  due  to  him,  before 
the  surrender  and  abandonment.  Jennison 
son  V.  I^onard,  21  Wall.  302,  22:  539 

98.  Whatever  puts  an  end  to  the  equita- 
ble interest  of  the  vendee — as  notice,  an 
agreement  of  the  parties,  a  surrender,  an 
abandonment — places  the  vendor  where  he 
was  before  the  contract  was  made.  Jenni- 
son v.  Leonard,  21  Wall.  302,  22:  539 
Cited  in  Nelson  v.  Graff,  12  Fed.  391— Stratton 

V.  California  LAnd  &  Timber  Co.  86  Cal.  359, 
24    Pac.    1065. 

99.  Where  there  is  a  provision  in  a  con- 
tract for  the  sale  of  lands  constituting  a 
trust  fund,  for  a  diversion  of  the  fund  to 


othor  purposes,  a  gross  inadequacy  of  con- 
sideration, and  a  successful  speculation  at 
the  expense  of  the  rights  of  the  public,  the 
contract  should  be  rescinded.  American 
Emigrant  Co.  v.  Wright  County,  97  U.  S. 
339  24:  912 

Cited  in  Martin  v.  Maries,  97  U.  S.  346.  24  I., 
ed.  940 — American  Emigrant  Co.  v.  Adams 
County,  100  U.  S.  63,  25  L.  ed.  564— United 
States  V.  Louisiana.  127  U.  S.  187.  32  L.  ed. 
68,  8  Sup.  Ct.   Rep.   1047. 

100.  In  a  case  of  a  rescinded  contract,  in- 
terest was  allowed  on  money  paid  from  the 
time  of  payment  until  judgment,  and  the 
party  occupying  the  land  was  charged  with 
rents  and  profits  during  possession,  less 
taxes  and  costs  of  permanent  improvements. 
Michoud  V.  Girod,  4  How.  503,  11 :  1076 
Cited  in  Doggett  v.   Emerson,   1   Woodb.  ft  M. 

206,   Fed.  Cas.   No.   3,062. 

101.  Where  an  action  was  brought  to  set 
aside  a  conveyance,  and  the  only  considera- 
tion given  for  the  conveyance  was  the  can- 
celation of  a  certain  bond;  and  the  court 
below  directed  the  execution  of  a  deed  recon- 
veying  the  property,  and  ordered  the  return 
and  redelivery  of  the  bond,  and  that  it,  and 
the  mortgage  made  for  its  security,  should 
retain  the  same  lien  and  have  the  same 
force  and  effect  as  if  the  deed  had  not  been 
made  or  any  cancelation  of  the  bond  taken 
place,  the  court  should  not,  instead  of  di- 
recting a  return  of  the  bond,  have  directed 
the  payment  of  the  amount  of  money  se- 
cured thereby,  although  there  was  a  defense 
to  the  bond  arising  from  the  statute  of 
limitations.  Neblett  v.  Macfarland.  92  C 
S.  101,  23:471 
Cited  in  Shapplrio  v.  Goldberg.  192  U.  S.  24:!. 

48  L.  ed.  425,  24  Sup.  Ct.  Rep.  259 — E.  Bf- 
ment  ft  Sons  v.  La  Dow,  66  Fed.  105 — Cox  v. 
Wall,  2  N.  B.  N.  Rep.  575.  09  Fed.  54&— 
Rigdon  V.  Walcott,  141  111.  661,  31  N.  K- 
158— Hoops  V.  Fitzgerald.  204  111.  332.  68 
N.  E.  430— Felt  v.  Bell.  205  111.  229.  68  N 
E.  794— Bell  v.  Felt,  102  111.  App.  220— 
Match  V.  Hunt.  38  Mich.  9 — Brown  v.  Nor- 
man, 65  Miss.  378.  7  Am.  St.  Rep.  663.  4  So. 
293— Conn  v.  Hagan,  93  Tex.  338.  S.")  S.  W. 
323— Engeman  v.  Taylor,  46  W.  Va.  714,  33 
S.  E.  922. 

102.  In  a  suit  in  equity  to  set  aside  t 
contract  and  conveyances  by  which  lands 
were  exchanged,  for  false  and  fraudulent 
representations,  where  the  evidence  shows 
that,  in  making  the  exchange,  no  reliance 
was  placed  upon  the  representations,  but 
that  the  party  acted  upon  his  own  judgment 
and  upon  information  obtained  from  third 
persons, — no  ground  is  shown  for  main- 
taining the  suit.  Shields  v.  Hanbuiy  (Hojt 
V.  Hanbury)  128  U.  S.  584,  9  Sup.  Ct.  Rep. 
176,  32: 565 

Editorial  note. 

[Right  to  rescind  or  abandon  contract  for 
other  party's  default.     30  L.R.A.  64.] 

• 

b.  By  Vendor, 

Right  of  Vendor  to  Timber  Cut  and  Mort- 
gaged by  Vendee,  see  supra,  26. 
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Rights  of  Assignee  of  Vendor  to  Rescind,  see 

Assignment,  52. 
See  also  supra,  40;  Contracts,  622;  Duress, 

6. 

103.  The  alienage  of  the  vendee  is  an  in- 
sufficient ground  to  entitle  the  vendor  to  a 
decree  for  rescinding  a  contract  for  the  sale 
of  lands,  under  which  the  vendor  may  be 
considered  as  a  trustee  for  whoever  may  be- 
come purchasers  under  sale,  by  order  of  the 
court,  for  the  benefit  of  the  vendee.  Hep- 
burn V.  Dunlop,  1  Wheat.  179,  4:  65 
Cited  In  Munro  ▼.  Merchant,  26  Barb.  399. 

104.  A  sale  will  not  be  set  aside  for  in- 
adequacy of  price,  unless  it  is  so  great  as 
to  shock  the  conscience,  or  unless  there  be 
additional  circumstances  against  its  fair- 
ness. GrafTam  v.  Burgess,  117  U.  S.  180,  6 
Sup.  Ct.  Rep.  686,  29:  839 
Cited  In  Pewabic  MId.  Co.  v.  Mason,  l45  U.  S. 

367,  36  L.  ed.  738,  12  Sup.  Ct.  Rep.  872— 
Schroedei-  v.  Voung,  161  U.  S.  338,  40  L.  ed. 
724,  16  Sup.  Ct.  Rep.  512— Fidelity  Trust  & 
Safety  Vault  Co.  v.  Mobile  Street  R.  Co.  54 
Fed.  28 — Fidelity  Ins.  Trust  &  S.  D.  Co.  v. 
Roanoke  Iron  Co.  84  Fed.  755 — Mcgann  v. 
Segal,  34  C.  C.  A.  327,  92  Fed.  256— Fidelity 
Ids.  &  S.  D.  Co.  v.  Roanoke  Street  R.  Co.  98 
Fed.  476— Fahrney  v.  Kelly,  102  Fed.  413 — 
Re  Ethler,  118  Fed.  108 — Blanks  v.  Farmers* 
Loan  &  T.  Co.  122  Fed.  851 — Files  v.  Brown, 
59  C.  C.  A.  407,  124  Fed.  137— Hudglns  v. 
Morrow,  47  Ark.  518,  2  8.  W.  104— Carden  v. 
Lane.  48  Ark.  210,  3  Am.  St.  Rep.  228,  2  S. 
W.  709— Colonial  &  U.  S.  Mortg.  Co.  v. 
Sweet,  65  Ark.  154,  67  Am.  St.  Rep.  910,  45 
S.  W.  60 — Power  v.  Larabee,  3  N.  D.  608,  41 
Am.  St.  Rep.  577,  57  N.  W.  789 — ^Warren  v. 
Stlnson  6  N.  D.  303,  70  N.  W.  279— Hart  v. 
Hlnes,  10  App.  D.  C.  375— Hunt  v.  White 
bead.  19  App.  D.  C.  126 — Renter  v.  Patch,  7 
Mackey,  595— Fletcher  v.  McGill,  110  Ind. 
402,  10  N.  E.  651— Wright  v.  Dick,  116  Ind. 
545.  19  N.  E.  306 — Detwller  v.  Schnlthels, 
122  Ind.  165,  23  N.  E.  709 — Branch  v.  Foust, 
130  Ind.  544,  30  N.  E.  631— Central  Trust 
Co.  V.  Gate  City  Electric  Sheet  R.  Co.  96 
Iowa,  651.  65  N.  W.  982— Russell  v.  Pew, 
12  Mont.  516,  31  Pac.  75— Phillips  v.  Pullen, 
45  N.  J.  Eq.  836,  18  Atl.  849 — Horse  Springs 
Cattle  Co.  V.  Schofleld,  9  N.  M.  142,  49  Pac. 
954 — Young  v.  Schroeder,  10  Utah,  167,  37 
Pac.  252. 

105.  If,  in  addition  to  gross  inadequacy  of 
price,  the  purchaser  has  been  guilty  of  any 
unfairness,  or  has  taken  any  undue  advan- 
tage, or  if  the  owner  or  party  interested  in 
the  property  has  been  misled  or  surprised, 
the  sale  will  be  regarded  as  fraudulent  and 
void,  or  the  party  injured  will  be  permitted 
to  redeem.  GraflTam  v.  Burgess,  117  U.  S. 
180,  6  Sup.  Ct.  Rep.  686,  29:  839 
Cited  In  Barstow  v.   Beckett.   122   Fed.   145— 

Bethea  v.  Bethea  136  Ala.  586,  34  So.  28— 
Carden  v.  Lane.  48  Ark.  219,  3  Am.  St.  Rep. 
228,  2  S.  W.  709— Wright  v.  Dick,  116  Ind. 
545,  19  N.  E.  306 — Branch  v.  Foust,  130 
Ind.  544,  30  N.  E.  631— Parry  v.  Parry,  80 
Wis.  131,  48  N.  W.  654. 

106-107.  Where  a  lawful  contract  for  a 
lawful  purpose  is  made  with  a  county  which 
agrees  to  pay  in  a  manner  not  authorized 
by  statute,  the  other  party  may  elect  either 
to  wait  a  reasonable  time  for  the  county  to 


fulfil  in  the  statutory  mode,  before  the  stat- 
ute of  limitations  will  begin  to  run,  or  to 
bring  action  at  once  to  rescind  for  failure 
of  consideration.  Chapman  v.  Douglas 
County,  107  U.  S.  348,  2  Sup.  Ct.  Rep.  62, 

27:  378 
Cited  In  Bath  Gaslight  Co.  v.  Claffy,  151  N.  Y 
45,  86  L.R.A.  671,  45  N.   E.  390. 

c.  By  Purchaser, 

Because  of  Defective  or  Unmarketable  Title, 

see  supra,  II.  c. 
See  also  supra,  74,  76,  86. 

108.  If  the  seller  is  not  ready  and  able 
to  perform  his  agreement  on  the  day  fixed, 
the  purchaser  may  consider  the  contract 
ended.  Bank  of  Columbia  v.  Hagner,  1  Pet. 
455,  7: 219 

109.  Where  a  corporation  purchased  land 
with  full  knowledge  of  a  contract  between 
their  grantor  and  his  vendor,  and  a  reser- 
vation in  the  deed  to  their  grantor,  intend- 
ed to  secure  the  performance  of  the  contract, 
and  purchased  expressly  subject  to  the 
rights  guaranteed  which  it  undertook  to  per- 
form, it  cannot  ask  for  the  rescission  and 
cancelation  of  the  contract.  Rutland  Mar- 
ble Co.  V.  Ripley,  10  Wall.  339,  19:  955 

110.  A  contract  for  the  purchase  of  land 
cannot  be  set  aside  on  the  ground  that  a 
large  part  of  the  land  is  within  the  lines  of 
an  older  patent  than  that  under  which  the 
vendor  claims,  and  is  claimed  adversely  to 
him, — especially  where  he  only  agreed  to 
convey  with  special  warranty,  and  when  the 
purchaser  agreed  to  pay  for  all  the  lands 
covered  by  a  certain  survey  except  such  as 
were  shown  by  survey  at  his  expense 
to  be  held  by  adverse  title  and  possession 
constituting  a  better  title  than  that  of  his 
vendor.  Clark  v.  Reeder,  158  U.  S.  505,  15 
Sup.  Ct.  Rep.  849,  39:  1070 
Cited  In  Alger  v.  Keith,  44  C.  C.  A.  377,  105 

Fed.    Ill— Hawkins    v.    Wells,    17    Tex.    Civ. 
App.  363,  43  S.  W.  816. 

111.  A  public  sale  made  on  credit,  by  the 
terms  of  which  the  purchaser  was  required 
to  give  his  note  with  an  approved  indorser, 
where  no  note  was  ever  given,  and  no  money 
paid,  and  no  claim  ever  asserted  to  the 
property  by  the  purchaser,  cannot  be  urged 
as  a  cause  for  rescinding  a  contract  by  a 
purchaser  who  was  in  possession  of  the  land, 
whatever  might  be  the  elTect  upon  a  suit 
for  specific  performance  against  him. 
Greenleaf  v.  Queen,  1  Pet.  138,  7:  85 

112.  A  vendor's  reply  that  he  is  '*not 
able  to  pay,"  made  to  a  notice  of  election  to 
reconvey  and  to  receive  the  purchase  price, 
"as  per  contract"  relating  to  such  reconvey* 
ance,  does  not  constitute  a  waiver  of  neglect 
to  make  such  election  within  the  time  stipu- 
lated.   Brown  ▼.  Slee,  103  U.  S.  828,  26:  618 

113.  A  vendor's  reply  to  a  notice  of  elec- 
tion to  reconvey  at  a  stipulated  price,  in 
which  he  treats  for  terms  because  he  is  "not 
able  to  pay,"  and  not  because  he  claims  he 
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is  uot  bound j  recognizes  that  a  proper  elec- 
tion has  been  made.  Brown  v.  Slee,  103 
U.  S.  828,  26:  618 

For  fraud. 

As  against  Fraudulent  Vendee's  Trustee 
in  BiCnkruptcy,  see  Bankruptcy,  287. 

As  to  Representation  Constituting  Opin- 
ions or  Statements  of  Fact,  see 
Fraud  and  Deceit,  22-24. 

Opinions  Respecting  Value  as  Fraud, 
see  Fraud  and  Deceit,  26-30. 

Contract  for  Sale  of  Personalty,  see 
Sale,  III.  c,  2. 

114.  A  sale  of  land  will  be  set  aside  where 
the  vendor  was  ignorant  of  material  facts 
within  the  knowledge  of  the  vendee,  and  the 
vendee  made  false  representations  as  to  such 
facts.     Tyler  v.  Black,  13  How.  230, 

14:  124 

Cited  in  Jones  v.  VanDoren,  130  U.  S.  G91.  32 

L.   od.   1079.   9   Sup.   Ct.  Rep.   685 — Stack  v. 

Nolte,  29  Wash.  196,  69  Pac.  753— Miner  v. 

Medbury,  6  Wis.  309. 

115.  A  purchaser  of  real  property  cannot 
rescind  the  contract  of  sale  because  of  the 
vendor's  misrepresentations  with  reference 
to  its  area,  where,  after  discovering  the 
fraud,  he  collected  rents  for  bome  months 
upon  the  property,  corresponded  with  the 
vendor  as  to  future  terms  of  rental,  de- 
clined to  reduce  the  rent,  made  repairs,  and 
performed  other  acts  of  ownership.  Shap- 
pirio  V.  Goldberg,  192  U.  S.  232,  24  Sup. 
Ct.  Rep.  259,  48:  419 

116.  False  representations  by  a  vendor  as 
to  his  having  title  to  the  premises  may  be 
ground  of  action  by  the  purchaser  when  the 
vendor  is  not  in  possession  and  has  neither 
color  nor  claim  of  title,  either  under  an  in- 
strument purporting  to  convey  the  premises 
or  a  judgment  establishing  his  right  to 
them.  AndruB  v.  St.  Louis  Smelting  &  Ref. 
Co.  130  U.  S.  643,  9  Sup.  Ct.  Rep.  645, 

32:  1054 

117.  A  purchaser  of  distant  mining  prop- 
erty is  entitled  to  rescind  the  sale,  where  it 
was  induced  by  false  representations  of  fact 
by  its  owner,  a  skilled  miner,  who,  after  per- 
sonal examination,  reported  that  the  sur- 
face of  the  soil  was  rich  in  gold,  that  the 
mine  had  been  developed  for  100  feet  and 
proved  very  rich,  that  the  ore  would  yield 
several  hundred  pennyweight  of  gold  to  100 
pounds  of  ore,  and  that  a  formation  12  feet 
in  width  with  veins  from  2  to  6  inches  in 
width  existed,  and,  furthermore,  produced 
sample  washings  of  the  soil  which  were  not 
a  fair  representation  of  its  yield.  Smith  v. 
Richards,  13  Pet.  26,  10:  42 

118.  A  vendor  is  not  relieved  from  re- 
sponsibility for  actual  misstatements  of  ma- 
terial facts  concerning  mining  property,  in- 
ducing its  purchase,  by  a  letter  sent  to  the 
purchaser  just  before  the  sale  is  concluded, 
in  which  he  states  that  "I,  however,  sell  it 
for  what  it  is,  gold  or  snowballs;  and  I 
leave  it  to  you  to  decide  whether  you  will 
take  it  at  my  price  or  not,  "on  the  ground 
that   the   sale   was  one   "with   all   fault:/' 


since  such  a  sale  does  not  exempt  the  seller 
from  liability  for  any  fault  inconsistent 
with  the  actual  description  of  the  property 
made.     Smith  v.  Richards,  13  Pet.  26, 

10:42 

119.  It  is  not  an  answer  to  an  applica- 
tion to  a  court  of  chancery  for  relief  in  re- 
scinding a  contract,  to  say  that  the  fraud 
alleged  is  partial,  and  might  be  the  subject 
of  compensation  by  a  jury,  where,  in  a  pur- 
chase of  950  acres  at  $20  an  acre,  there  is 
such  a  discrepancy  between  the  facts  and  the 
representations  made  as  would  add  one 
third  or  perhaps  one  half  to  the  cost  of  the 
land.     Boyce  v.  Grundy,  3  Pet.  210,  7:  655 

120.  The  neglect  to  make  reasonable  ex* 
amination  of  lands  will  preclude  a  purchaser 
from  rescinding  a  contract  of  purchase  on 
the  ground  of  false  and  fraudulent  repre- 
sentations. He  is  also  precluded,  when  it 
appears  that  he  did  make  such  examination, 
and  relied  on  the  evidences  furnished  by 
such  examination,  and  not  upon  the  repre- 
sentations. Fa rns worth  v.  Duffner,  142  U. 
S.  43,  12  Sup.  Ct.  Rep.  164,  35:  931 
Vited  in  Clark  v.  Reeder.  158  U.  S.  524,  39  L. 

ed.  1077,  15  Sup.  Ct.  Rep.  849— E.  Bement  k 
Sods  v.  La  Dow,  66  Fed.  189 — The  Protec- 
tion, 42  C.  C.  A.  499,  102  Fed.  518~Trencb- 
ard  V.  Kell,  127  Fed.  601 — Smith  v.  Curran. 
138  Fed.  158 — Rauh  v.  Waterman,  29  Ind. 
App.  359,  63  N.  E.  42 — Mahaffey  v.  Ferguaon, 
156  Pa.  156.  27  Atl.  21— Brotherton  Bros.  t. 
Reynolds,  164  Pa.  140,  30  Atl.  234. 

121.  A  vendor,  by  relinquishing  his  pre- 
emption right  to  the  United  States,  merely 
for  the  purpose  of  obtaining  at  public  sale  a 
perfect  title  to  convey  to  his  vendee,  is  guilty 
of  no  fraud.    Bush  v.  Marshall,  6  How.  284. 

12:440 
Cited  in  Kellom  v.  Easley,  1  Dill.  288,  2  Abb 
(U.  S.)  566,  Fed.  Cas.  No.  7.668 — Lamb  t. 
Davenport,  1  Sawy.  621,  Fed.  Ca«.  No.  8,015 
— State  lottery  Co.  v.  Fltzpatrick,  3  Woods, 
242,  Fed.  Cas.  No.  8,541— Wright  v.  Shum- 
way,  1  BisB.  26,  Fed.  Cas.  No.  18.093— 
Arnold  v.  Grimes,  2  Iowa,  13 — Comstook  t. 
Smith,  26  Mich.  319— Prink  ▼.  Hoke,  35  Or. 
26,  56  Pac.  1093. 

122.  That  a  vendor  who  represented  him- 
self to  have  a  pre-emption  right  to  certain 
land  had  a  certificate  of  it,  although  it 
seemed  not  satisfactory  to  the  commissioii- 
ers,  and  was  permitted  to  relinquish  his  pre- 
emption right  to  the  United  States;  and 
that  no  other  person  laid  any  claim  to  the 
possession  or  pre-emption  of  it, — is  conclu- 
sive against  any  fraud  in  such  representa- 
tions.    Bush  V.  Marshall,  6  How.  284. 

12:440 


IV.  Purchasers*  Rights  as  to  Third  Per^ 
sons;  Bona  Fide  Purchasers. 

a.  In  General, 

Rights  of  Purchasers  with  Notice  of  Vend- 
or's Lien,  see  infra,  192,  202. 
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Contribution  by  Bona  Fide  Purchaser  From 
Heir  Toward  Debts  Paid  by  Other 
Heirs,  see  Contribution,  1. 

Rights  of  Purchaser  from  One  Holding  un- 
der Void  Judicial  Sale,  see  Judicial 
Sale,  110. 

Charging  Tenant  Who  Purchased  at  Ju- 
dicial Sale  as  Trustee  for  Landlord,  see 
Judicial  Sale,  127. 

Purchasers  from  Railroad  of  Lands  Grant- 
ed by  United  States,  see  Public  Lands, 
I.  c,  2,  L 

Effect  of  Failure  to  Record,  sec  Real  Prop- 
erty, 73. 

Purchaser  as  Trustee,  see  Trusts,  I.  d. 

Rights  of  Purchasers  of  Property  Subject  to 
Trust,  see  Trusts,  V. 

123.  A  purchaser  of  military  lands  from 
the  heirs  of  a  person  who  previously,  and 
prior  to  issuance  of  patent,  had  entered  into 
a  parol  agreement  to  exchange  them  for  oth- 
ers into  which  he  had  entered,  such  pur- 
chase being  made  with  full  knowledge  of  the 
agreement,  and  in  reliance  upon  the  statute 
of  frauds  as  invalidating  the  agreement,  not- 
withstanding part  performance, — ^may  be  or- 
dered to  release  and  convey  all  his  rights  to 
the  devisee  of  the  person  to  whom  they  be- 
longed under  the  contract.  Caldwell  v.  Car- 
rington,  9  Pet.  86,  9:  60 
Cited  in  Rlggles  v.   Erney,   154  U.  S.  253,  38 

L.  ed.  080,  14  Sup.  Ct.  Rep.  1083 — Swain  v. 
Bumette,  89  Cal.  569,  26  Pac.  1003 — Sav- 
age V.  Lee.  101  Ind.  521— Hall  v.  Hall,  1 
Gill,  390 — Redfield  v.  Holland  Purchase  Ins. 
Co.  56  N.  Y.  357,  15  Am.  Rep.  424 — Moore 
v.  Starks,  1  Ohio  St.  379 — Texas  &  P.  R.  Co. 
v.  Gay,  86  Tex.  589,  25  L.R.A.  58,  26  S.  W. 
599. 

124.  A  transfer  of  the  equitable  title 
of  one  who  had  previously  transferred  the 
legal  title  as  collateral  security  for  a  debt 
which  has  since  been  paid  carries  good  title 
to  the  lands  as  against  one  who  is  not  a 
bona  fide  purchaser  without  notice.  Smith 
▼.  Or  ton,  131  U.  S.  Ixxv.  Appx.  and     18:  62 

125.  A  purchaser  with  notice  of  lands  on 
which  a  railroad  is  already  built  and  in 
operation,  although  It  had  not  exercised  its 
right  of  eminent  domain  or  acquired  the 
consent  of  the  owner,  takes  it  subject  to  the 
burden  of  such  railroad.  Roberts  v.  North- 
em  P.  R.  Co.  158  U.  S.  1,  15  Sup.  Ct.  Rep. 
756,  39: 873 
Cited  In  Postal  Teleg.  Cable  Co.  v.  Southern  R. 

Co.  89  Fed.  192 — King  v.  Southern  R.  Co. 
110  Fed.  1017 — Green  v.  South  Bound  R. 
Co.  112  Ga.  850  38  S.  E.  81— Buckwalter  v. 
Atchison  T.  &  S.  F.  R.  Co.  64  Kan.  408,  67 
Pac.  831 — Home  F.  Ins.  Co.  v.  Barber,  67 
Neb.  674.  60  L.R.A.  030,  108  Am.  St.  Rep. 
716.   93   N.    W.   1024. 

126.  If  either  a  purchaser  or  his  grantor 
was  a  purchaser  m  good  faith,  then  the 
purchaser  is  protected  as  against  a  previous 
deed.  Mills  v.  Smith,  8  Wall.  27,  19:  346 
Cited  in  American  Mortg.  Co.  v.  O'Harra,  5  C. 

C.  A.  605,  15  U.  S.  App.  79,  56  Fed.  281. 

127.  A  purchaser,  although  for  a  valu- 
able consideration,  can  acquire  a  valid  title 


only  from  one  who  has  a  valid  title.  Wil- 
liamson V.  Ball,  8  How.  566,  12:  1200 
Williamson  v.  Irish  Presby.  Congregation,  8 

How,  565,  12:  1200 

Gaines  v.  New  Orleans,  6  Wall.  642. 

18:  950 
Sampeyreac  v.  United  States,  7  Pet.  222, 

8:  665 
Distinguished  in  Ferguson  v.  Crawford,  70  N. 

Y.  259,  26  Am.  Rep.  589. 

Cited  in  Suydam  v.  Williamson,  24  How.  431, 
16  L.  ed.  744 — Gray  v.  Jones,  4  McCrary, 
510,  14  Fed.  85 — Luther  v.  Clay,  100  Ga. 
244,  SO  L.R.A.  08,  28  S.  B.  46— Towle  v. 
Forney  14   N.  Y.  428 — State  v.   Delesdenler, 

7  Tex.   108. 

128.  A  purchaser  must  look  to  every  part 
of  the  title  which  is  essential  to  its  validitv. 
Brush  v.  Ware,  15  Pet.  93,  10:  672 
Cited  In  Acer  v.  Westcott,  46  N.  Y.  300,  7  Am. 

Rep.  355 — Bell  v.  Duncan,  11  Ohio.  106 — 
Roanoke  Brick  &  Lime  Co.  v.  Simmons,  2 
Va.  Dec.  75,  20  S.  B.  055— Efflnger  v.  Hall,  81 
Va.   105. 

129.  A  grantee  in  an  invalid  conveyance 
cannot  give  a  valid  title  to  a  purchaser  for 
value.    Williamson  v.  Berry,  8  How.  495, 

12:  1170 

130.  A  purchaser  of  an  equitable  title  is 
bound  to  notice  any  prior  equity.  Caldwell 
V.  Carrington,  9  Pet.  86,  9:  60 
Cited  in  Leib  v.  Lanigan,  2  Legal  Chronicle,  387 

— Leib  V.  Lanigan,  3  Legal  Chronicle,  55. 

131.  The  rules  of  law  respecting  a  pur- 
chaser without  notice  are  formed  for  the 
protection  of  him  who  purchases  a  legal  es- 
tate and  pays  the  purchase  money,  without 
a  knowledge  of  the  outstanding  equity. 
Vattier  v.  Hinde,  7  Pet.  252,  8:  675 
Distinguished  in  Miller  v.  Fraley,  23  Ark.  740. 

Cited  in  Overall  v.  Taylor  99  Ala.  18,  11  So. 
738. 

132.  The  purchaser  of  an  equitable  inter- 
est purchases  at  his  peril,  and  acquires  the 
property  burdened  with  every  prior  equity 
charged  upon  it.  Hallett  v.  Collins,  10  How. 
174,  13:  376 
Shirras  v.  Caig,  7  Cranch,  34,  3:  260 
Vattier  v.  Hinde,  7  Pet.  252,  8:  675 
Boone  v.  Chiles,  10  Pet.  177,  9:  388 
Cited  In  Boone  v.  Chiles,  10  Pet.  212,  9  L.  ed. 

400— Townsend  v.  Little.  109  U.  S.  512,  27 
L.  ed.  1015.  3  Sup.  Ct.  Rep.  357 — Hawley  v. 
DiUer  178  U.  8.  487,  44  L.  ed.  1161,  20  Sup. 
Ct.  Rep.  986 — Amory  v.  Lawrence,  3  Cliff. 
533,  Fed.  Cas.  No.  336 — Flagg  v.  Mann,  2 
Sumn.  562,  Fed.  Cas.  No.  4,847 — Gaines  v. 
Lizardi,  1  Woods,  59,  Fed.  Cas.  No.  5.174 — 
Re  Hook,  11  Nat.  Bankr.  Reg.  285,  Fed.  Cas. 
No.  6,672 — Magniac  v.  Thompson,  Baldw. 
361,  Fed.  Cas.  No.  8,956 — Butler  v.  Douglass, 
1  McCrary,  631,  3  Fed.  614 — Latham  v. 
Barney,  4  McCrary,  605,  14  Fed.  446 — Wal- 
lerton  ▼.  Snow,  5  McCrary,  69,  15  Fed.  404 — 
McCormack  v.  James,  36  Fed.  18 — Dunn  v. 
Barnum,  2  C.  C.  A.  271,  10  U.  S.  App.  86,  51 
Fed.  361 — Texas  Lumber  Mfg.  Co.  v.  Branch, 

8  C.  C.  A.  563,  23  U.  S.  App.  204,  60  Fed. 
202 — American  Mortg.  Co.  v.  Hopper,  12  C 
C.  A.  300,  29  U.  S.  App.  12,  64  Fed.  560— 
California  Redwood  Co.  v.  Litle,  70  Fed.  856 
— Ketchum  v.  Creagh,  53  Ala.  227 — Smith 
V.  Perry,  56  Ala.  269 — Shorter  v.  Fraxer,  64 
Ala.  81 — Craft  v.  Russell,  67  Ala.  12 — Wood 
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V.  Holly  Mtg.  Co.  100  Ala.  331,  46  Am.  St. 
Rep.  56,  13  So.  948— Warren  v.  LIddell,  110 
Ala.  247,  20  So.  89— Shook  v.  Southern  Bldg. 
&  L.  Asso.  140  Ala.  579,  37  So.  409 — Byers 
r.  Fowler,  12  Ark.  286,  54  Am.  Dec.  271— 
Shelton  v.  Lewis,  27  Ark.  198— Taylor  v. 
Weston,  77  Cal.  537,  20  Pac.  62— Stewart  v. 
McLaughlin,  11  Colo.  463,  18  Pac.  619 — Mor- 
gan V.  King,  27  Colo.  560,  63  Pac.  416 — 
Union  Nat.  Bank  v.  Mollne,  M.  &  S.  Co.  7  N. 

D.  209,  73  N.  W.  527— Weightman  v.  Wash- 
ington Critic  Co.  4  App.  D.  C.  157 — Anderson 
V.  Northrop,  30  Fla.  662,  12  So.  318 — Jor- 
dan V.  Pollock.  14  Ga.  160 — Smith  v.  Cottrell, 
94  Ind.  382 — Norton  v.  Williams.  9  Iowa,  533 
— Wallace  v.  Bartle.  21  Iowa,  350,  89  Am. 
Dec.  584 — KItterldge  v.  Chapman,  36  Iowa, 
350 — Watson  v.  Phelps.  40  Iowa,  483 — Wes- 
ton V.  Dunlap,  50  Iowa,  184 — Harrison  v. 
Morton,  83  Md.  480,  35  Atl.  09— PIngree  v. 
Coffin,  12  Gray,  307— Klatt  v.  Dummert,  70 
Minn.  471,  73  N.  W.  404— Perkins  v.  Swank. 
43  Miss,  358 — State  v.  Bank  of  State.  45 
Mo.  538 — Houser  v.  Richardson,  90  Mo.  App. 
140 — Harvey  v.  Jones,  1  Disney  (Ohio)  72 
— Haldeman  v.  Hillsborough  &  C.  R.  Co.  2 
Handy  (Ohio)  104 — Bush  v.  Bush,  8  Strobh. 
Eq.  134,  51  Am.  Dec.  675— Lynch  v.  Han- 
cock, 14  S.  C.  90— York  t.  McNutt,  16  Tex. 
16,  67  Am.  Dec.  607— National  Oil  &  Pipe 
Line  Co.  ▼.  Teel,  95  Tex.  592,  68  S.  W.  979— 
Downer  v.  South  Royalton  Bank,  39  Vt.  31 — 
Briscoe  v.  Ashby,  24  Gratt.  476 — Briscoe  ▼. 
Ashby,  24  Gratt.  477— Shoufe  v.  Griffiths,  4 
Wash.  165,  31  Am.  St.  Rep.  910,  80  Pac.  93, 
— Morehead  v.  Horner,  30  W.  Va.  552,  4  8. 

E.  448. 

h.  Who  are  Bona  Fide  Pruchasers. 
1.  In  General. 

Attorney  Purchasing  Client's  Property  as, 
see  Attorneys,  68. 

Purchase  from  Executor  with  Knowledge  of 
Later  Will,  see  Executors  and  Adminis- 
trators, 250a. 

133.  A  subsequent  purchaser  from  the 
grantor  cannot  set  up  the  alleged  fraud  of 
the  first  grantee  to  defeat  that  title.  Gra- 
ham V.  La  Crosse  &  M.  R.  Co.  102  U.  S.  148, 

26:  106 

134.  A  bona  fide  possessor  of  land  is  one 
who  not  only  supposes  himself  to  be  the 
true  proprietor,  but  who  is  ignorant  that 
his  title  is  contested  by  some  other  person 
claiming  a  better  right  to  it.  Canal  Bank 
V.  Hudson,  111  U.  S.  66,  4  Sup.  Ct.  Rep.  303, 

28:  354 

135.  The  essential  elements  which  consti- 
tute a  bona  fide  purchase  are  three:  A  val- 
uable consideration,  the  absence  of  notice, 
and  presence  of  good  faith.  United  States 
V.  California  &  O.  Land.  Co.  148  U.  S.  31, 
13  Sup.  Ct.  Rep.  458,  37:  354 
Cited  In  Lewis  v.  Shaw,  70  Fed.  290— United 

States  V.  Southern  P.  R.  Co.  76  Fed.  137 — 
United  States  v.  Southern  P.  R.  Co.  88  Fed. 
837 — Janes  v.  Wilkinson,  2  Kan.  App.  369, 
42  Pac.  735. 

136.  To  make  a  person  a  bona  fide  pur- 
chaser of  land  without  notice,  the  convey- 
ance must  be  bv  deed,  and  the  vendor  must 
be  seised  of  the  legal  title,  and  the  purchase 
money  must  in  fact  have  been  paid  before 


notice.     Smith   v.   Orton,   131   U.   S.  Ixxv. 
Appx.  and  18:  62 

137.  Where  a  sale  of  an  interest  in  lands 
was  by  parol,  and  nothing  in  fact  was  paid, 
such  sale  is  ineffectual  to  constitute  the 
vendee  a  bona  fide  purchaser.  Smith  v. 
Orton,  131  U.  S.  Ixxv.  Appx.  and  18:  62 

138.  Grantees  of  land  without  knowledge 
of  a  third  person's  claim  to  the  premises, 
and  without  the  existence  of  any  circum- 
stances to  put  them  on  inquiry  concerning 
it,  are  bona  fide  purchasers  of  a  legal  title, 
which  such  third  person  cannot  assail  in 
equity.  Lea  v.  Polk  County  Copper  Co.  21 
How.  493,  16:203 
Cited  in  Lash  v.  Hardick,  Fed.  Gas.  No.  8.007. 

139.  A  purchaser  from  the  devisee  under 
a  will  of  real  estate  in  Louisiana  while  the 
order  of  the  court  establishing  the  will  re- 
nuiins  in  force,  and  without  actual  notice 
of  proceedings  in  the  state  of  the  testator's 
domicil  under  which  probate  there  was  re- 
voked, is  an  innocent  purchaser,  and  is  not 
affected  by  a  subsequent  order  setting  aside 
the  will,  in. a  proceeding  in  which  he  is  not 
a  party.  Foulke  v.  Zimmerman,  14  Wall. 
113,  20: 785 
Cited  in  Brown  v.  Brown,  7  Or.  209 — Reeves  t. 

Hager,  101  Tenn.  719,  50  S.  W.  760. 

140.  Reconveyance  of  land  to  the  grantor 
under  a  decree  annulling  a  conveyance  for 
fraud  makes  him  a  bona  fide  purchaser  of 
the  property  for  value,  with  respect  to  the 
claims  of  third  persons  claiming  under  the 
grantee,  of  which  he  does  not  have  either 
actual  or  constructive  notice.  Lvnch  v. 
Murphy,  161  U.  S.  247,  16  Sup.  Ct.  Rep.  523, 

40:688 

141.  An  advantage  inuring  to  a  city  from 
the  establishment  of  military  headquarters 
there  by  the  United  States  may  constitute 
such  a  valuable  consideration  for  a  leej 
from  the  city  as  to  make  the  United  States 
a  bona  fide  purchaser  of  the  land.  Stanley 
V.  Schwalby,  162  U.  S.  255,  16  Sup.  Ct.  Rep. 
754,  40: 960 
Cited  in  Re  Ladd,  74  Fed.  39. 

142-143.  It  is  necessary  that  a  purchaser 
of  land  should  have  actual  notice  of  a 
previous  unrecorded  deed,  or  of  some  fact 
which  would  satisfy  a  prudent  man  that 
there  had  been  a  transfer  of  the  land,  to 
constitute  him  a  purchaser  in  bad  faith. 
Mills  v.  Smith,  8  Wall.  27,  19:  346 

Cited  in  The  John  T.  Moore,  S  Woods,  66.  Fed. 

Cas.  No.  7,430 — Lash  v.  Hardick,  5  Dill.  507. 

Fed.  Cas.  No.  8,097. 

144-146.  A  lessee  of  land  from  the  grantee 
in  a  deed,  absolute  on  its  face,  but  intended 
as  a  mortgage,  with  the  right  to  purcha*^ 
the  same  at  a  fixed  price  at  the  termi nation 
of  the  lease,  is  not  a  bona  fide  purchaser 
without  notice,  as  against  one  claiming  the 
right  to  redeem  from  such  deed  or  mortga^- 
Alexander  ▼.  Rodriguez  (Villa  ▼.  Rodriguez) 
12  Wall.  323,  20:  403 

Cited  in  Dewey  v.  Whitney,  35  C.  C.  A.  417. 
93  Fed.  537~Tilton  v.  Cofleld.  2  Colo.  405— 
KItterldge   v.    Chapman,   36    Iowa«   350. 
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3,  Purcfiasers  hy  Quitclaim, 

Effect     of     Knowledge     of    Grantee     That 

Grantor    Held    Under    Quitclaim,    see 

infra,  169. 
Rights  of  Purchaser  Under  Quitclaim  Deed 

as   Against    Unrecorded   Mortgage,   see 

Real  Property,  103a. 

147-148.  A  purchaser  by  a  deed  of  quit- 
claim without  covenant  or  warranty  is  not 
entitled  to  protection  as  a  purchaser  for  a 
valuable  consideration  without  notice.  Oli- 
ver V.  Piatt,  3  How.  333,  1 1 :  622 
Uickerson  v.  Colgrove,  100  U.  S.  578, 

25*  618 
May  V.  Le  Claire,  11  Wall.  217,  20:  50 

Baker   v.    Humphrey,    101    U.   S.    494, 

25:  1065 
Alexander   v.    Rodriguez    (Villa    v.    Rodri- 
guez) 12  Wall.  323,  20:  406 
Limited  in  Grlswold  v.  Bragg,  19  Blatcbf.  97, 

6  Fed.  346. 

Difitinguiahed  in  Griswold  ▼.  Bragg,  19  Blatcbf. 
07,  6  Fed.  346. 

Dinapproved  in  Bradley  v.  Merrill,  88  Me.  335, 
34  Atl.  160. 

Cited  in  May  v.  Le  Claire,  11  Wall.  232,  20 
L.  ed.  53 — Villa  v.  Rodriguez  (Alexander  v. 
Rodriguez)  12  Wall.  339,  20  L.  ed.  410— 
Diclcerson  v.  Colgrove,  100  U.  S.  584,  25  L. 
ed.  621 — Baker  v.  Humphrey,  101  U.  S. 
499,  25  L.  ed.  1067— United  States  v.  Cali- 
fornia &  O.  Land  Co.  148  U.  S.  45,  37  L.  ed. 
361,  13  Sup.  Ct.  Rep.  458 — Grlswold  v. 
Bragg,  19  Blatchf.  97.  6  Fed.  346— Waller- 
ton  V.  Snow,  5  McCrary,  68,  15  Fed.  404 — 
Runyon  v.  Smith,  18  B'ed.  582 — Taylor  v. 
Irwin,  20  Fed.  621 — United  States  v.  Sllney, 
21  Fed.  895 — Woodward  v.  Jewell,  25  Fed. 
691— Dodge  v.  Brlggs,  27  Fed.  167— Hastings 
▼.  Nisscn,  31  Fed.  600 — ^McClung  v.  Steen,  32 
Fed.  374— Geat  r.  Packwood,  34  Fed.  372 — 
Cbrisman  v.  Hay,  43  Fed.  553— Wblte  v. 
McGarry.  47  Fed.  421— United  States  v. 
California  &  O.  Land  Co.  1  C.  C.  A.  337,  7 
U.  S.  App.  128,  49  B'ed.  504— Dunn  v.  Bar- 
num,  2  C.  C.  A.  271,  10  U.  S.  App.  86,  51 
Fed.  361 — Trice  v.  Comstock,  115  Fed.  768 
— Boynton  v.  Haggart,  57  C.  C.  A.  304,  120 
Fed.  822— Walker  v.  Miller,  11  Ala.  1082— 
Smltb  V.  Branch  Bank.  21  Ala.  136 — May  v. 
Courtnay,  47  Ala.  190 — Smith  v.  Perry,  56 
Ala.  269— Barcllft  v.  LilUe,  82  Ala.  320,  2 
So.  120— Miller  v.  Fraloy,  23  Ark.  741— 
Gress  v.  Evans.  1  Dak.  400,  46  N.  W.  1132— 
Parker  v.  Randolph,  5  S.  D.  549,  29  L.R.A. 
38,  59  N.  W.  722 — Morris  v.  Wheat.  8  App. 
D.  C.  386— Snow  v.  Lake,  20  Fla.  658,  51 
Am.  Rep.  625— Busch  v.  Huston,  75  111.  34G 
— Watson  V.  Phelps,  40  Iowa,  483 — Miller  v. 
Wolf.  63  Iowa,  238.  18  N.  W.  889— Laraway 
T.  Larue,  63  Iowa,  412,  19  N.  W.  242— 
Steele  v.  Sioux  Valley  Bank,  79  Iowa,  345, 

7  L.R.A.  526,  18  Am.  St.  Rep.  370,  44  N.  W. 
564— Hentig  v.  Redden.  35  Kan.  475,  11 
Pac.  398 — Johnson  v.  William.^.  37  Kan.  181, 
1  Am.  St.  Rep.  243,  14  Pac.  537— Bragg  v. 
Paulk,  42  Me.  517 — Coe  v.  Persons  unknown, 
43  Me.  437— Dow  v.  Moor,  59  Me.  120— 
Knapp  V.  Bailey.  79  Me.  20."i,  1  Am.  St.  Rep. 
295,  9  Atl.  122— Battershall  v.  Stephens,  34 
Mich.  74— Beakley  v.  Robert.  120  Mich.  210, 
79  N.  W.  193 — Messenger  v.  Peter.  120  Mich. 
99,  88  N.  W.  209 — Marshall  v.  Roberts.  18 
Minn.  408.  10  Am.  Rep.  201.  Gil.  36.5— Chap- 
man V.  Sims.  53  Miss.  165 — McCamant  v.  Pat- 
terson, 39  Mo.  Ill — Ridge  way  v.  Holllday,  59 


Mo.  455^Mann  v.  Best,  62  Mo.  497 — Fox  v. 
Hall,  74  Mo.  316,  41  Am.  Rep.  316 — Sharp 
V.  Cheatham.  88  Mo.  510,  57  Am.  Rep.  433 — 
McAdow  V.  Black,  6  Mont.  608,  13  Pac.  377 — 
Schott  V.  Dosh,  49  Neb.  104,  59  Am.  St.  Rep. 
531,  68  N.  W.  346— Bradt  v.  Church,  110  N. 
Y.  546,  18  N.  E.  357— Wllhelm  v.  Wllken,  149 
N.  Y.  451,  32  L.R.A.  372,  52  Am.  St.  Rep. 
743,  44  N.  E.  82 — Harvey  v.  Jones,  1  Disney 
(Ohio)  73 — Mosier  v.  Momsen,  13  Okla.  50, 
74  Pac.  905 — Baker  v.  Woodward.  12  Or.  11, 
6  Pac.  173 — Aultman  v.  Utsey,  34  S.  C.  572, 
13  S.  E.  848 — Lowry  v.  Brown,  1  Coldw.  459 
— Fletcher  v.  Ellison,  1  Posey,  Unrep.  Cas. 
(Tex.)  670 — Rodgers  v.  Burchard,  34  Tex. 
453,  7  Am.  Rep.  283 — Hamman  v.  Kelgwln, 

39  Tex.  42 — Harrison  v.  Baring,  44  Tex. 
260— Lewis  v.  Llchty,  3  Wash.  224,  28  Am. 
St.  Rep.  25,  28  Pac.  356— Ellison  v.  Tarpin, 
44  W.  Va.  432,  30  S.  B.  183— Martin  v. 
Morris,  62  Wis.  428,  22  N.  W.  525. 

149.  That  a  purchaser  holds  under  a  quit- 
claim deed  does  not  of  itself  prevent  his  be- 
ing a  bona  fide  purchaser.  United  States  v. 
California  &  O.  Land  Co.  148  U.  S.  31,  13 
Sup.  Ct.  Rep.  458,  37:  354 
died  in  United  States  v.  Winona  &  St.  P.  R. 

Co.  165  U.  S.  477,  41  L.  ed.  706,  17  Sup.  Ct. 
Rep.  368 — Prentice  v.  Duluth  Storage  &  For- 
warding Co.  7  C.  C.  A.  302.  19  U.  S.  App. 
100,  58  Fed.  447 — United  States  v.  Southern 
P.  R.  Co.  38  C.  C.  A.  635,  98  Fed.  43— Boyn- 
ton V.  Haggart,  57  C.  C.  A.  305,  120  Fed. 
823— Citizens'  Bank  v.  Shaw,  14  S.  D.  204, 
84  N.  W.  779— Raymond  v.  Flavel,  27  Or. 
243,  40  Pac.  158— Babcock  v.  Wells,  25  R.  I. 
29.  105  Am.  St.  Rep.  848,  54  Atl.  596 — 
Finch  V.  Trent,  3  Tex.  Civ.  App.  571,  22 
S.  W.  32— Ellison  v.  Turpin,  44  W.  Va.  427, 
30  S.  E.  183. 

150.  The  rule  that  a  purchaser  holding 
under  a  quitclaim  deed  cannot  be  a  bona  fide 
purchaser,  even  if  conceded,  does  not  apply 
to  a  case  in  which  a  quitclaim  was  only  a 
prior  conveyance  in  the  chain  of  title,  and 
the  immediate  deed  to  the  purchaser  is  not 
a  quitclaim,  but  is  a  deed  of  bargain  and 
sale.  United  States  v.  California  &  O.  Land 
Co.  148  U.  S.  31,  13  Sup.  Ct.  Rep.  458, 

37:  354 
Cited  in   Stanley  v.   Schwalby,   162   U.  S.  277, 

40  L.  ed.  967,  16  Sup.  Ct.  Rep.  754 — ^Ameri- 
can Mortg.  Co.  V.  Hopper,  56  Fed.  75 — Green 
V.  Nlver,  43  S.  C.  370.  21  S.  E.  263. 

150a.  A  quitclaim  deed  is  as  effectual  to 
devest  and  transfer  a  complete  title  as  any 
other  form  of  conveyance.  Moelle  v.  Sher- 
wood, 148  U.  S.  21,  13  Sup.  Ct.  Rep.  426, 

37:  350 
Cited  in  United  States  v.  California  &  O.  Land 
Co.  148  U.  S.  46,  37  L.  ed.  361.  13  Sup.  Ct. 
Rep.  458 — Prentice  v.  Duluth  Storage  &  For- 
warding Co.  7  C.  C.  A.  302,  19  U.  8.  App. 
100,  58  Fed.  447 — Boynton  v.  Haggart,  57 
C.  C.  A.  305,  120  Fed.  823— Parker  v.  Ran- 
dolph, 10  S.  D.  404,  73  N.  W.  906— Ray- 
mond V.  Flavel,  27  Or.  243,  40  Pac.  158 — 
Finch  V.  Trent,  3  Tex.  Civ.  App.  571.  22  S.  W. 
132— Ellison  V.  Torplne,  44  W.  Va.  427,  30 
S.  E.  183. 

151.  If  a  grantee  by  quitclaim  deed  takes 
it  without  notice  of  an  outstanding  convey- 
ance or  obligation  respecting  the  property, 
or  notice  of  facts  which,  if  followed  up, 
would  lead  to  a  knowledge  of  such  outstand- 
ing conveyance  or  equity,  he  is  entitled  to 
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protection  as  a  bona  fide  purchaser  upon 
showing  that  the  consideration  stipulated 
has  been  paid,  and  that  such  consideration 
was  a  fair  price  for  the  claim  or  interest 
conveyed.  Moelle  v.  Sherwood,  148  U.  S. 
21,  13  Sup.  Ct.  Rep.  426,  37:  350 

152.  In  Arkansas  one  is  entitled  to  pro- 
tection as  a  bona  fide  purchaser  of  land  for 
value,  although  he  holds  under  a  quitclaim 
deed,  where  he  did  not  bargain  for  a  quit- 
claim deed  and  he  paid  full  value  for  the 
land.  McDonald  v.  Belding,  145  U.  S.  492, 
12  Sup.  Ct.  Rep.  892,  36:  788 
DisUnguitfhed    In    Gaines    v.    Rugg    (Gaines    v. 

Caldwell)    148  U.  S.  244,  37  L.  ed.  437,  13 
Sup.  Ct.  Rep.  611. 

Cited  in  United  States  y.  California  &  O.  Land 
Co.  148  U.  S.  46,  37  L.  ed.  361,  13  Sup.  Ct. 
Rep.  458 — Dunn  v.  Barnum,  2  C.  C.  A.  271, 
10  U.  S.  App.  86,  51  Fed.  361. 

3.  Notice  or  Facts  Putting  on  Inquiry. 

Effect  of,  on  Right  to  Rescind,  see  supra, 
109. 

Notice  of  Trust,  see  Evidence,  241. 

Lis  Pendens  as  Notice,  see  Lis  Pendens. 

Notice  by  Possession,  see  Notice,  III. 

Imputing  Agent's  Notice  to  Principal,  see 
Notice,  20. 

Sufficiency  of  Denial  of  Notice,  sec  Plead- 
ing, 606,  607. 

Record  as  Notice,  see  Real  Property,  II.  d. 

Effect  of  Actual  Notice,  see  Real  Property, 
116,  117. 

Purchasers  of  Trust  Estate,  see  Trusts,  V. 

153.  Persons  are  not  innocent  purchasers 
who  had  notice  of  the  adverse  title  at  th^ 
time  of  purchase.  Meader  v.  Norton,  11 
Wall.  442,  20:  184 

154.  One  is  not  a  bona  fide  purchaser  of 
land  who  had  notice  in  fact  of  an  adverse 
claim  to  the  grant,  and,  in  addition  thereto, 
information  sufficient  to  put  him  on  inquiry 
as  to  the  fraud  alleged  in  a  bill  of  complaint 
to  set  aside  the  patent  and  annul  the  title. 
San  Pedro  &  C.  D.  A.  Co.  v.  United  States, 
146  U.  S  120, 13  Sup.  Ct.  Rep.  94,      36:  911 

155.  One  acquiring  a  legal  title  is  not  af- 
fected, by  notice  of  any  claim  of  another,  un- 
less that  is  at  least  valid  in  equity.  Wil- 
son V.  Mason,  1  Cranch,  45,  2:  29 

156.  A  purchaser  of  llind  must  look  to  the 
title  papers  under  which  he  buys,  and  is 
charged  with  notice  of  all  the  facts  appear* 
ing  upon  their  face,  or  with  knowledge  to 
which  anything  there  appearing  will  con- 
duct him.  Simmons  Creek  Coal  Co.  v.  Do- 
ran,  142  U.  S.  417,  12  Sup.  Ct.  Rep.  239, 

35:  1063 

Cited  In  Klrby  v.  Tallmadge,  160  U.  S.  384,  40 

L.  ed.  465,  16  Sup.  Ct.  Rep.  349 — Thomas  v. 

Flint,    123   Mich.   36,   47   L.R.A.   509,   81   N. 

W.  030. 

157.  Purchasers  are  not  protected,  but 
are  considered  purchasers  with  notice,  if 
they  close  their  eyes  to  facts  which  are  open 
to  investigation  by  exercising  that  reason- 


i  able    diligence    which     the    law     impose*?. 
Brush  V.  Ware,  15  Pet.  93,  10:  672 

Cited  in  Simmons  Creek  Coal  Co.  v.  Dorao.  14'J 
U.  S.  437,  35  L.  ed.  1072,  12  Sup.  Ct.  Rep. 
239— Felix  v.  Patrick.  145  U.  8.  327,  36  L 
ed.  725,  12  Sup.  Ct  Rep.  862— Gllkinson  v. 
Miller,  74  Fed.  134— Wolffe  v.  Siate,  79  Ala 
206,  58  Am.  Rep.  590 — Wilson  v.  Castro.  31 
Cal.  435— Frink  v.  Roe.  70  Cal.  313.  11  Par 
820 — Chesser  v.  De  I»ratcr,  20  Fla.  t596— 
Moore  v.  Hunter,  6  III.  330 — Lagger.v.  Mutu- 
al Union  Loan  &  Bldg.  Asso.  146  Til.  ^'*. 
33  N.  E.  946— Singer  v.  Schelble.  109  Ind 
583,  10  N.  B.  610— Hawes  v.  Chaille.  12^ 
Ind.  437,  28  N.  E.  848 — Aetna  L.  Ins.  Co.  v. 
Bishop,  69  Iowa,  047,  29  N.  W.  961— lioud 
V.  Kelsey,  17  Kan.  336 — Mason  v.  Black.  ST 
Mo.  341 — Lanp  Syne  Gold  Min.  Co.  v.  Ri*<. 
20  Nev.  138.  19  Am.  St.  Rep.  337,  18  I»ac. 
358— United  States  v.  San  Pedro  &  C  f>.  A. 
Co.  4  N.  M.  549,  17  Pac.  337— B  inghamton 
Sav.  Bank  v.  Bin^^hamton  Trust  Co.  85  Hdd. 
82,  32  N.  Y.  Supp.  657 — Bonner  ▼.  Ware,  10 
Ohio,  469— Parks  v.  Willard,  1  Tex.  354,  4« 
Am.  Dec.  100 — Todd  v.  Fisher.  26  Ter.  242— 
Peters  v.  Clements,  46  Tex.  123 — Burwell  ▼. 
Fauber,  21  Gratt.  463 — Wood  v.  Krebbs,  »• 
Gratt.   715 — Duffger  v.   DujrRer,  84   Va.  142. 

4  S.  E.   171— Miller  v.  Holland,  84  Va.  6i7. 

5  S.  B.  701— Fidelity  Ins.  Trust  ft  8.  D.  Co. 
V.  Valley  R.  Co.  32  W.  Va.  271,  9  S.  E. 
180— Marshall  v.  Hall.  51  W.  Va.  578,  42  S 
E.  641 — Dormitzer  v.  German  Sav.  ft  Loao 
Soc.  23  Wash.  220,  62  Pac.  862 — Weeks  t. 
Milwaukee.  U  S.  ft  W.  R.  Co.  78  Wis.  524. 
47  N.  W.  737. 

158.  The  doctrine  of  notice  is  applicable 
to  purchasers  of  military  titles  to  public 
land  if  the  entry  made  is  specific,  calls  for 
some  object  of  notoriety,  and  is  not  in  anj 
respect  defective.  Brush  v.  Ware,  15  Pet 
93,  10: 672 

Distinguished  in  Robinson  ▼.  Jones,  31  Neb.  30. 

47  N.  W.  480. 

159-160.  A  conveyance  to  a  vendee  who 
purchases  land  with  constructive  notice  that 
the  vendor  has  fraudulently  acquired  the 
legal  title  thereto  is  fraudulent  and  void. 
Horbach  v.  Porter,  154  U.  S.  549,  Appx.  14 
Sup.  Ct.  Rep.  1164,  and  18:  30 

161.  A  subsequent  purchaser  of  land 
which  is  subject  to  a  vendor's  lien  is  not 
protected  as  an  innocent  purchaser  in  re- 
spect to  payments  made  by  him  under  no- 
tice of  the  lien.  Fisher  v.  Shropshire,  147 
U.  8.  133,  13  Sup.  Ct.  Rep.  201,        37: 109 

162.  Where  a  defect  is  brought  to  the 
knowledge  of  a  purchaser,  he  is  a  voluntary 
purchaser  having  notice  of  a  fact  that  casts 
doubt  upon  the  validity  of  his  title,  and  in- 
nocent persons  shall  not  suffer  through  his 
nefirliirence.     Brush  v.  Ware,  15  Pet  93, 

^  ^  10:672 

163.  Where  a  deed  shows  on  its  face  that 
the  consideration  is  unpaid,  it  is  the  duty 
of  the  second  purchaser  to  inquire:  and 
where  the  inquiry  is  a  duty,  the  party  bound 
to  make  inquiry  is  affected  with  all  xh« 
knowledge  which  he  would  have  got  had  he 
inquired.  De  Cordova  v.  Hood  (Cord<n-a  v. 
Hood)  17  Wall.  1,  21:587 

164.  Purchasers  from  one  whose  title  de?d 
recites  a  consideration,  to  be  'paid  in  instal- 
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ments  at  subsequent  dates,  for  which  a  draft 
and  notes  were  given,  are  not  bona  fide 
purchasers  without  notice,  but  the  duty  is 
imposed  on  them  of  inquiring  whether  the 
purchase  price  has  been  paid  when  they  take 
title.  De  Cordova  v.  Hood  (Cordova  v. 
Hood)  17  Wall.  1,  21:  587 

Cited  in  The  John  T.  Moore.  3  Woods,  66,  Fed. 

Cas.  No.  7,430 — Beach  v.  Osborne,  74  Conn. 

415,  50  Atl.  1019 — Bingham  ton  Sav.  Bank  v. 

BinKhamton  Trust  Co.  85  Hun,  82.  32  N.  Y. 

Supp.  657 — Attaway  v.  Carter,  1  Posey  Unrep. 

Cas.  (Tex.)  76 — Robertson  v.  Guerin,  50  Tex. 

323 — Gaston  t.  Dashiell.  55  Tex.  517 — Long 

V.  Wcller,  29  Gratt.  354 — .lustls  v.   English. 

30  Gratt.  576 — Wood  v.  Krebbs,  30  Gratt,  715 

— Lennig  v.  White,  1  Va.  Dec.  900.  20  S.  B. 

831. 

165.  Where  a  vendee  had  purchased  real 
estate,  subject  to  the  dower  of  the  widow, 
of  which  dower  he  might  have  been  in- 
formed if  he  had  used  proper  diligence,  a 
court  of  equity  will  not  interfere  to  release 
him.-    Greenleaf  v.  Queen,  1  Pet.  138,  7:  85 

166.  Where  one  having  equitable  title  to 
land  sold  the  same,  and  then  procured  such 
title  to  be  set  aside  by  the  secretary  of  the 
interior,  and  a  patent  to  be  issued  to  him- 
self, and  then  conveyed"  the  land  to  another, 
the  last  conveyance  is  fraudulent  and  void, 
the  vendee  having  had  constructive  notice 
of  the  rights  of  one  holding  the  equitable 
title.  Horbach  v.  Potter,  154  U.  S.  549, 
Appx.  14  Sup.  Ct.  Rep.  1164,  and        18:30 

167.  On  the  reassignment  of  a  title  taint- 
ed with  fraud  to  the  party  who  is  himself 
guilty  of  the  fraud,  the  equity  which  was 
suspended  while  the  title  was  in  the  hands 
of  a  bona  fide  purchaser  or  those  holding  un- 
der him  immediately  reattaches;  and  pur- 
chasers from  him,  if  chargeable  with  no- 
tice, stand  in  no  better  situation  than  he. 
Rogers  v.  Lindsey,  13  How.  441,  14:  215 

Sufficiency  of  notice. 

Notice  by  Possession,  see  Notice,  III. 
Purchasers  of  Trust  Estate,  se  Trusts, 

V.  a. 
See  also  Notice,  14. 

168.  A  vague  rumor  or  suspicion  is  not 
a  sufficient  foundation  upon  which  to  charge 
a  purchaser  of  land  with  knowledge  of  title 
in  a  third  person.  Stanley  v.  Schwalby,  162 
U.  S.  255.  16  Sup.  Ct.  Rep.  754,  40:  960 
Cited   In   National   Cash   Register   Co.   v.   New 

Columbus  Watch  Co.   03  C.   C.   A.  626,    121) 
Fed.   124. 

169.  Mere  knowledge  of  a  grantee  in  a 
warranty  deed  that  his  grantor  held  under 
a  quitclaim  does  not  prevent  the  former 
from  holding  as  a  bona  fide  purchaser. 
Stanlev  v.  Schwalby,  162  U.  S.  265,  16  Sup. 
Ct.  Rei).  754,  40:  960 

170.  The  fact  that  a  paper  given  by  a 
real-estate  broker  to  a  purchaser  of  land, 
containing  a  memorandum  of  the  agreement, 
is  signed  by  the  broker  as  agent  for  a 
person  named  **and  others,"  is  notice  to  the 
purchaser  that  the  one  named  is  not  the  sole 
owner.  Cochran  v.  Blout,  161  U.  S.  350,  IC 
Sup.  Ct.  Rep.  454,  40:729 


171.  Information  to  an  attorney  for  a 
purchaser  of  land  that  a  sale  had  been 
made  thereof  many  years  before  to  a  person 
who  does  not  appear  in  the  chain  of  title 
on  the  records,  does  not  prevent  the  pur- 
chaser from  holding  as  a  bona  fide  pur- 
chaser on  advice  from  the  attorney,  given 
in  reliance  upon  the  records,  that  the  title 
was  good.  Stanley  v.  Schwalby,  162  U.  S. 
255,  16  Sup.  Ct.  Rep.  754,  40:  960 

172.  Notice  to  the  person  who  draws  a 
deed  is  not  notice  to  the  grantee,  where  such 
person  is  not  the  mutual  agent  of  the  par- 
ties, but  is  emploved  by  the  grantor  only. 
Astor  V.  Wells,  4  Wheat.  466,  4:  616 
Cited  in  Spiegelberg  v.  Sternbach,  50  III.  App. 

501 — Adams  v.  Hayden,  60  Tex.  229. 

173.  Where  it  is  sought  to  affect  a  pur- 
chaser with  constructive  notice,  the  question 
is  not  whether  he  had  the  means  of  obtain- 
ing, anil  might  by  prudent  caution  have  ob- 
tained, the  knowledge  in  question,  but 
whether  not  obtaining  it  was  an  act  of  gross 
or  culpable  negligence.  Wilson  v.  Wall,  6 
Wall.  83,  18:  727 

174.  Purchasers  of  land  the  chain  of  title 
to  which  includes  a  receiver's  certificate 
valid  on  its  face  are  not  chargeable  with 
notice  that  the  land  was  not  subject  to  pre- 
emption or  homestead  because  it  was  within 
an  incorporated  town  at  the  date  of  the 
receipt,  so  as  to  prevent  them  from  being 
possessors  in  good  faith,  since  the  pre-emp- 
tion or  homestead  right  may  have  accrued 
before  such  date.  Texas  &  P.  R.  Co.  v. 
Smith,  159  U.  S.  66,  15  Sup.  Ct.  Rep.  994, 

40:77 
Rifi^hts  notwithstanding:  notice. 

175.  176.  A  purchaser  with  notice  can 
protect  himself  under  a  purchaser  by  deed 
without  notice,  but  cannot  do  it  by  purchase 
from  one  who  holds  or  claims  by  contract 
only.     Boone  v.   Chiles,   10   Pet.   177, 

9:  388 
Cited  in  Whittlngton  ▼.  Flint,  43  Ark.  516,  51 
Am.  Rsp.  572 — Austin  v.  Steele,  68  Ark.  B.^iH. 
68  S.  W.  352— Medley  ▼.  Elliott,  62  III.  534 
— Blackburn  University  v.  VVeer,  21  III.  App. 
37 — Palmer  v.  Butler,  36  Iowa,  582 — Tripe 
V.  Marcy,  39  N.  H.  448 — Den  ex  dem.  Hance 
V.  McKnight,  11  N.  J.  L.  393— Heyer  v. 
Pruyn,  7  Paige,  469,  34  Am.  Dec.  355 — 
Jennings  v.  Wood,  20  Ohio,  283 — Presbyter- 
Ian  Corporation  y.  Wallace,  8  Rawle,  148 — 
Wright  V.  Eaves,  10  Rich.  Eq.  585— Black- 
well  v.  Bamett,  52  Tex.  S32 — Barrett  v. 
Prentiss,  57   Vt.  300. 

177.  A  bona  fide  purchaser  under  a  mort- 
gagor, with  actual  notice  of  the  mortgage, 
or  constructive  notice  by  means  of  a  regis- 
try, can  protect  himself  by  the  lapse  of  time 
or  other  equity,  only  under  the  same  cir- 
cumstances which  would  afford  protection 
to  the  mortgagor.  Hughes  v.  Edwards,  9 
Wheat.  489,  6:  142 

c.  Rights  of  Bona  Fide  Purchasers, 

Rights  of  Purchasers  Without  Notice  of 
Vendor's  Lien,  see  infra,  193,  198,  200, 
214. 
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Impairment     of     Purchaser's     Contractual 

Rights,  see  Constitutional  Law,  1333. 
Presumption  in  Favor  of,  see  Evidence,  699. 
Right  of  Bona  Fide  Possessors  to  Recover 

for  Improvements,  see  Improvements,  7- 

10. 
Riglits  of  Purchasers  Pending  Suit,  see  Lis 

Pendens. 
As    Against    Unrecorded    Instruments,    see 

Real  Property,  II.  c;   91-102. 
Refusing  Misleading  Instruction  as  to,  see 

Trial,  792. 
Of  Trust  Estate,  see  Trusts.  V. 
As    Against   Title    Under    Will,   sec    Wills, 

34. 
See  also  supra,  126. 

178.  Purchasers  for  value  and  without  no- 
tice from  a  fraudulent  grantee  will  be  pro- 
tected from  rescission  for  his  fraud.  Fletch- 
er V.  Peck,  6  Cranch,  87,  3:  162 
Distinguished  in  Barrow  y.  Bispbam,  11  N.  J. 

L.  116. 
Cited  in  Wood  v.  Mann,  1  Sumn.  510.  Fed.  Cas. 
No.  17,951 — Simms  v.  Morse,  4  Hughes,  583, 
2  Fed.  329— Paddock  v.  Fish,  10  Fed.  128 — 
Smith  V.  Ewing,  23  Fed.  747— Thames  v. 
Rembert,  63  Ala.  571— Paige  v.  O'Neal.  12 
Cal.  497— Quick  v.  Mllllgan  108  Ind.  423,  58 
Am.  Rep.  49.  9  N.  E.  392 — Myers  v.  Sanders, 
7  Dana,  519 — Miles  v.  Oden.  8  Mart.  N.  S. 
227,  19  Am.  Dec.  177 — Thomas  v.  Mead,  8 
Mart.  N.  S.  343,  19  Am.  Dec.  187 — Blanchard 
v.  Castille,  19  La.  364 — Broussard  v.  Bi-ous- 
sard,  45  La.  Ann.  1089,  13  So.  690 — Harris 
v.  Harris,  109  La.  922,  33  S.  W.  918— Hub- 
bard v.  Greeley.  84  Me.  347,  17  L.R.A.  514, 
24  Atl.  799 — Waters  v.  Riggin,  19  Md.  554— 
Somes  V.  Brewer,  2  Pick.  201,  13  Am.  Dec. 
406— George  v.  Kimball,'  24  Pick.  239— Agrl- 
cultural  Bank  v.  Dorsey,  Freem.  Ch.  (Miss.) 
343 — wineland  v.  Coonce,  5  Mo.  300,  32  Am. 
Dec.  320 — Gordon  v.  Haywood,  2  N.  H.  403 — 
Ashland  Sav.  Bank  v.  Mead,  63  N.  H.  436— 
Danbury  v.  Robinson,  14  N.  J.  Eq.  210,  82 
Am.  Dec.  244 — Jackson  ex  dem.  Bartlett  v. 
Henry,  10  Johns.  197 — Anderson  v.  Roberts, 
18  Johns.  531 — Johnston  v.  Smith,  21  Tex. 
729. 

179.  Bona  fide  purchasers  of  property 
from  the  apparent  heir  or  universal  legatee 
are  not  protected  against  the  claim  of  the 
legal  and  actual  heir  except  by  the  bar  of 
time  prescribed  by  the  law.  Gaines  v.  New 
Orleans,  6  Wall.  642,  18:  950 
Distinguished  in  Gaines  v.  Agnelly.   1   Woods, 

244,  Fed.  Cas.  No.  6,173. 
Cited  in  Davis  v.  Gaines,  104  U.  S.  403.  26  I* 
ed.  763 — Gaines  r.  Llzardl,  3  Woods,  93,  Fed. 
Cas.  No.  5,175 — Gaines  v.  Mausseaux,  1 
Woods,  118,  Fed.  Cas.  No.  5,176 — Gaines  v. 
New  Orleans.  4  Woods,  225,  17  Fed.  23— 
United  States  ex  rel.  Gaines  v.  New  Orleans, 
17  Fed.  487 — Spencer  v.  Lewis,  39  La.  Ann. 
317,  1  So.  671. 

180.  [A  bona  fide  purchaser  for  value 
from  the  heirs  of  a  disseisor,  after  descent 
cast,  is  not  liable  for  use  and  occupation, 
after  long  acquiescence  by  the  true  owner 
with  full  knowledge  of  the  facts.  Wharton 
V.  Fitzgerald  (Pa.  N.  P.)  3  Dall.  503  (Sup. 
Ct.  Pa.)  1:  697J 

181-184.  A  bona  fide  purchaser  without 
notice  is  not  affected  by  the  fraud  of  his 
grantor;    and  a  conveyance,  by  such   pur- 


chaser, to  a  person  who  may  have  knowledge 
of  the  fraud,  would  be  valid.  Swayze  v. 
Burke,  12  Pet.  11,  9:980 

185,  186.  A  purchaser  for  a  valuable  con- 
sideration, without  notice  of  a  prior  equita- 
ble right,  obtaining  the  legal  estate  at  the 
time  of  his  purchase,  is  entitled  to  prior- 
ity in  equity  as  well  as  at  law.  Townsend 
V.  Little,  109  U.  S.  504,  3  Sup.  Ct.  Rep.  357. 

27:  1012 

187,  188.  A  purchaser  of  land  without  no- 
tice is  not  affected  by  a  previous  dibposition 
of  the  same  land  by  the  vendor  in  articles 
of  partnership  executed  by  him.  Gilmer  v. 
Poindexter,  10  How.  257,  13:  411 

189.  No  equity  can  be  any  stronger  than 

that  of  a  purchaser  who  has  put  himself  in 

peril  by  purchasing  a  title  for  a  vahiable 

consideration  without  notice  of  anv  defeat 

in  it.    Boone  v.  Chiles,  10  Pet.  177,  *    9:  388 

Cited  In  Brush  v.  Ware,  15  Pet.  110,  10  L.  od. 

679 — Villa  v.  Rodrlfniez  (Alexander  v.  Rodrl 

guea)    12    Wall.    338,    20    L.    ed.    410— Sim 

mons  Creek  Coal  Co.  v.  Doran,  142  U.  8.  437. 

35  L.  ed.  1072,  12  Sup.  Ct.  Uep.  230— rnlted 
States  V.  California  &  O.  Land  Co.  148  l*.  S 
41,  37  L.  ed.  359,  13  Sup.  Ct.  Rop.  45JI- 
Curts  V.  Clsna.  7  Blss.  265,  Fed.  Cas.  No. 
3,507— Cuyler  v.  Ferrill,  1  Abb.  (U.  S.)  175, 
Fed.  Cas.  No.  3,523 — Morse  v.  Godfrey,  3 
Story,  389,  Fed.  Cas.  No.  9,856 — Oakley  t 
Ballard,  Hempst.  477,  Fed.  Cas.  No.  10.393— 
Beals  V.  Neddo,  1  McCrary,  209,  2  Fed.  44  - 
Secombe  v.  Campbell,  18  Blatcbf.  109,  5 
Bann.  &  Ard.  4.30,  2  Fed.  358 — Nlckerwn  t. 
Meacham,  5  McCrnry,  8.  14  Fed.  884— iJkIn 
v.  Sierra  Buttes  Gold  Mln.  Co.  25  Fed.  342 
— Balllett  V.  Seeley,  34  Fed.  301 — Pbeip*  t. 
Elliott,  35  Fed.  461 — McCormack  v.  Jamfs 

36  Fed.  18 — Oakes  v.  Tonsmlerre,  4  Woodi. 
554,  49  Fed.  452 — American  Mortg.  Co.  r. 
Hopper.  56  Fed.  76 — United  States  v.  Wino- 
na &  St.  P.  R.  Co.  15  C.  C.  A.  108,  32  U.  S. 
App.  272,  67  Fed.  960— Ohio  River  R.  Co.  t. 
Fisher.  53  C.  C.  A.  416.  115  Fed.  9.34— 
United  States  v.  Detroit  Timber  &  Lumbfr 
Co.  67  C.  C.  A.  11,  131  Fed.  678— Ererwion 
V.  Mayhew,  65  Cal.  167,  3  Pac.  641— Pflster 
V.  Dascey,  65  Cal.  405,  4  I»ac,  393— Tavlor 
V.  Weston,  77  Cal.  538,  20  Pac.  62— Mc 
Cormlck  v.  District  of  Columbia.  7  Mackpj. 
540 — Llgon  v.  Rogers,  12  Ga.  292— I-araway 
v.  Larue,  63  Iowa,  412,  19  X.  W.  242— 
Sltler  V.  McComas.  66  Md.  140.  6  Atl.  527— 
Macauley  v.  Smith.  132  N.  Y.  532.  30  N.  E. 
g07_Ilichard8  v.  Snyder,  11  Or.  510.  6  r»c. 
186 — Rorer  Iron  Co.  v.  Trout.  83  Va.  417. 
5  Am.  St.  Rep.  285.  2  S.  E.  713 — Shouff  » 
Griffiths,  4  Wash.  165,  31  Am.  St.  Rep.  9VK 
30  Pac.  93— Wlckes  v.  Lake.  25  Wis,  83- 
Prlckett  v.  Muck,  74  Wis.  207,  42  N.  W.  i.'W 
— Weeks  v.  Milwaukee.  L.  8.  &  W.  B.  Co,  78 
Wis.  525,  47  N.  W.  737. 

Editorial  note. 

Rights  of  bona  fide  purchaser  from  gran- 
tee in  deed  absolute  on  its  face,  but  in  real- 
ity a  mortgage.  3:  321 


F.  Vendor*8  Lien. 

a.  In  General. 

Right   to   Charge   on   Fund   of   Associatioo 
Purchasing  Land,  see  Associations,  t 
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Prescription  on,  see  Limitation  of  Actions, 

341. 
Limitation  of  Action  to  Enforce  Lien,  see 

Limitation  of  Actions,  493,  624. 
Creation  of  Equitable  Mortgage  by  Accept- 
ing Deed  Reserving  Lien,  see  Mortgage, 

45. 
Multifariousness  of  Bill  Claiming  Lien,  see 

Pleading,  292. 
On   Pre-emption   Claim    Sold,    se^    Public 

Lands,  853. 
Necessity  of  Recording,  see  Real  Property, 

87,  88.     ' 
Lien  of  Vendor  of  Personalty,  see  Sale,  III. 

b. 

190.  A  vendor  of  land  has  an  equitable 
lien  for  the  unpaid  purchase  money,  unless 
there  has  been  an  express  or  an  implied 
waiver  of  it.  De  Cordova  v.  Hood  ( Cordova 
V.  Hood)  17  Wall.  1,  21:  587 
Cited  In  Rice  ▼.  Rice,  36  Fed.   861 — Brlsco  v. 

Mlnata  Consol.  Mln.  Co.  82  Fed.  954 — Rich- 
ardson v.  Green,  46  Ark.  270 — Rosenbaum  v. 
Hayes.  10  N.  D.  327.  86  N.  W.  973— Klrk- 
wood  v.  Hoxle,  95  Mich.  66,  35  Am.  St.  Rep. 
549,  54  N.  W.  720 — Flanagan  v.  Cushman, 
48  Tex.  244 — Irwin  v.  Garner,  50  Tex.  54 — 
Joiner  v.  Perkins,  59  Tex.  303. 

191.  A  vendor  of  land  has  an  Equitable 
lien  for  the  unpaid  purchase  money,  where 
he  has  taken  no  separate  security.  Chil- 
ton V.  Lyons  (Chilton  v.  Braiden)  2  Black, 
458,  17:  304 
Bay  ley  v.  Greenleaf,  7  Wheat.  46,  5:  393 
Cited  in  Hardin  v.  Boyd,  113  U.  S.  765,  28  L. 

ed.  1144,  5  Sup.  Ct.  Rep.  771 — Fisher  v.  Shrop- 
shire, 147  U.  S.  140,  37  L.  ed.  114,  13  Sup. 
Ct.  Rep.  201 — Coos  Bay  Waicon  Road  Co.  v. 
Crocker,  6  Sawy.  580,  4  Fed.  582 — Rice 
T.  Rice.  36  Fed.  861— Hall  v.  Click.  5  Ala. 
364,  39  Am.  Dec.  327 — Buford  v.  McCormick, 
57  Ala.  432 — Pleasants  v.  Fay,  13  App.  D.  C. 
244 — Wellborn  y.  Winiams,  9  Ga.  88,  52  Am. 
Dec.  427— Scott  v.  Warren.  21  Ga.  416 — 
Chance  v.  McWhorter,  26  Ga.  318 — Hayden 
v.  Johnson,  59  Ga.  108 — Eubank  v.  Poston, 
5  T.  B.  Mon.  301 — Moreton  v.  Harrison,  1 
Bland,  Ch.  498 — Ahrend  v.  Odiorne,  118 
Mass.  267.  19  Am.  Rep.  449 — Clower  v.  Raw- 
llnjrs,  8  Smedes  &  M.  127,  47  Am.  Dec.  108 —  j 
Parker  v.  Kelly,  10  Smedes  &  M.  191 — Bledsoe 
V.  Games,  30  Mo.  451 — Herbert  v.  Scotteld,  9 
N.  J.  Eq.  493 — Gee  v.  McMillan,  14  Or.  274, 
68  Am.  Rep.  815,  12  Pac.  417— Crowe  v. 
Colbcth,  63  Wis.  646,  24  N.  W.  478. 

192.  A  vendor's  lien  follows  the  property 
into  the  hands  of  purchasers  with  notice. 
Brown  v.  Gilman,  4  Wheat.  255,  4:  664 
Cited  in  Clower  v.  Rawlings,  9  Smedes  &   M. 

127,  47  Am.  Dec.  108. 

193.  Af  vendor's  lien  will  not  be  enforced 
against  purchasers  without  notice.  Brown 
V.  Gilman,  4  Wheat.  255,  4:  664 
Cited  in  Moore  v.  Holcombe,  3  Leigh,  600,  24 

Am.  Dec.  683. 

194.  A  vendor's  lien  is  based  upon  the 
supposed  conformity  with  the  intentions  of 
the  parties,  upon  which  the  law  raises  an 
implied  contract,  and  consequently  does  not 
exist  where  the  circumstances  of  the  case  do 
not  justify  such  a  conclusion.  Brown  v. 
Oilman,  4*  Wheat.  255,  4:  664 
Cited   In   Brown   v.   .Tackson,   7  Wheat.   237,   5 


L.  ed.  443 — The  Ann  C.  Pratt,  1  Curt.  C.  C. 
351,  Fed.  Cas.  No.  409 — Fletcher  v.  Morey, 
2  Story,  567,  Fed.  Cas.  No.  4,864 — Re  Perdue, 
2  Nat.  Bankr.  Reg.  185,  B*ed.  Cas.  No.  10,- 
975 — Whitely  v.  Central  Trust  Co.  34  L.R.A. 
306,  22  C.  C.  A.  72,  43  U.  S.  App.  643,  76 
Fed.  79— Hall  v.  Clark,  5  Ala.  364,  39  Am. 
Dec.  327 — Sheppard  v.  Thomas,  26  Ark.  646 
— Ahrend  t.  Odiorne,  118  Mass.  266,  19  Am. 
Rep.  449 — Servis  v.  Beatty.  32  Miss.  80— 
Delassus  v.  Poston.  19  Mo.  429 — Brawley  v. 
Catron,  8  Leigh,  529. 

196.  A  vendor's  lien  is  for  all  of  the  pur- 
chase money,  and  for  every  part  of  it  until 
paid.  It  is  not  merely  security  for  notes 
that  may  be  given  for  the  consideration,  but 
is  for  the  debt  of  which  the  notes  were  evi- 
dence. The  lien  is  not  Effected  by  taking  a 
new  note,  for  that  is  but  a  change  of  the 
evidence,  and  not  a  payment  of  the  debt. 
De  Cordova  v.  Hood  (Cordova  v.  Hood)  17 
Wall.  1,  21:  687 

196.  A  purchaser  of  a  vendee,  who  as- 
sumes pa}rment  of  the  purchase  money  due 
from  him,  takes  the  property  subject  to  the 
vendee's  liabilities,  legal  and  equitable. 
Lewis  v.  Hawkins,  23  Wall.  119,        23:  113 

197.  Under  the  Iowa  Code,  after  the  exe- 
cution of  a  conveyance  by  the  vendee,  the 
vendor's  lien  ceases  to  exist,  even  though  the 
grantee  knew  that  the  purchase  money  had 
not  been  paid;  but  where  the  conveyance  is 
after  suit  brought  to  enforce  such  lien,  the 
grantee  takes  subject  to  the  maintenance  of 
the  lien.  Fisher  v.  Shropshire,  147  U.  S. 
133,  13  Sup.  Ct.  Rep.  201,  37:  109 
Cited  in  Columbus  S.  &  H.  R.  Co*8  Appeal,  48 

C.  C.  A.  294,  109  Fed.  190. 

198.  The  vendor's  lien  for  the  purchase 
money  is  defeated  by  an  alienation  to  a  pur- 
chaser without  notice.  Baylev  v.  Greenleaf, 
7  Wheat.  46,  '6:  393 
Cited  In  Re  Perdue,  2  Nat.   Bankr.  Reg.  185, 

Fed.  Cas.  No.  10,975 — Dufphey  v.  Fronaye, 
15  Stew.  &  P.  (Ala.)  241— Tuttle  v.  Walton. 
1  Ga.  04— Pugh  V.  HIghley,  152  Ind.  258,  44 
L.R.A.  396,  71  Am.  St.  Rep.  327,  53  N.  E. 
171 — Moreton  v.  Harrison,  1  Bland,  Ch. 
495— MIchaud  v.  Lagarde.  4  Minn.  44,  Gil. 
21 — Dawson  v.  GIrard  Life  Ins.  Annuity  &  T. 
Co.  27  Minn.  414,  8  N.  W.  142— Boon  v. 
Barnes,  23  Miss.  139 — Adams  v.  .Tohnson.  41 
Miss.  274 — Bledsoe  v.  Games,  30  Mo.  451 — 
Burlinf;ame  v.  Robbins,  21  Barb.  328 — Wood 
V.  Lester,  29  Barb.  155 — Hulett  v.  Whipplt*, 
58  Barb.  227— Maroney  v.  Boyle,  141  N.  Y. 
467,  38  Am.  St.  Rep.  821.  36  N.  E.  511— 
Kills  V.  SIngletary,  45  Tex.  40 — Tingle  v. 
Fisher,  20  W.  Va.  507— Hoult  v.  Donahue,  21 
W.  Va.  300. 

199.  The  equitable  lien  of  a  vendor  is  a 
secret  trust,  and  will  be  postponed  to  a  sub- 
sequent equal  equity  connected  with  a  legal 
advantage.  Bay  ley  v.  Greenleaf,  7  Wheat. 
46,  6:  333 
Cited  In  Boone  ▼.  Chiles,  10  Pet.  210,  9  L.  ed. 

400 — JudKon  V.  Corcoran,  17  How.  615,  15  L. 
ed.  233 — Rice  v.  Rice,  36  Fed.  861— First 
Nat.  Bank  v.  Tompkins.  6  C.  C.  A.  241.  13 
U.  S.  App.  300,  57  Fed.  23— Whlteley  v.  Cen- 
tral  Trust  Co.  34  L.R.A.  306,  22  CCA.  72, 
43  T;.  S.  App.  043.  76  Fed.  79— United  States 
T.  Detroit  Tlml)er  &  Lumber  Co.  67  C  C.  A. 
11,  131  Fed.  678— Bankhead  v.  Owen,  60  Ala. 
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406— WatklDS  ▼.  Wassell,  15  Ark.  86— Shcl- 1 
ton  V.  Lewis,  27  Ark.  197 — Roberts  v.  Broom,  { 
1  Harr.  (Del.)  64 — Colquitt  v.  Thomas,  8 
Ga.  203 — Mounce  v.  Byara,  16  Ga.  477 — 
Williams  v.  Chapman,  17  III.  425,  05  Am. 
Dec.  609 — Hammond  v.  Peyton,  34  Minn.  530 
27  N.  W.  72— Nallor  v.  Flsk,  27  Miss.  264— 
Sei-vis  V.  Beatty,  32  Miss.  80 — Funk  v.  See- 
horn,  99  Mo.  App.  597,  74  S.  W.  445 — Fair  v. 
Howard,  0  Nev.  315— Butterfleld  v.  Okie,  30 
N.  J.  Eq.  483 — Central  Trust  Co.  v.  West  In- 
dia Improv.  Co.  48  App.  Dlv.  174,  63  N.  Y. 
Supp.  853 — Taylor  v.  Baldwin,  10  Barb.  035 — 
Flsk  V.  Potter,  2  Keyes,  75 — Campbell  v.  Sld- 
well.  01  Ohio  St.  187,  55  N.  E.  009- Kent  v. 
Gerhard.  12  B.  I.  94,  34  Am.  Rep.  012 — Fain 
V.  Inman,  6  Ilclsk.  11.  19  Am.  Rep.  577 — 
Wells,  F.  &  Co.  V.  Smith,  2  Utah.  47— 
M'CIure  v.  Thistle,  2  Gratt.  180— McCandlish 
V.  Keen,  13  Gratt.  022 — Mitchell  v.  Dawson, 
23  W.  Va.  89— Poe  v.  Paxton.  20  W.  Va.  012. 

200.  A  vendor  of  real  property  has  no 
lien  thereon  for  the  purchase  money,  where 
the  vendee  has  made  bona  fide  conveyance 
of  it  in  trust  for  his  creditors.  A  vendor 
relying  on  a  lien  for  the  purchase  money 
ought  to  reduce  it  to  a  mortgage.  Bay  ley  v. 
Groenleaf,  7  Wheat.  46,  5:  393 
Cited  in  Fitzgerald  ▼.  The  H.  A.  Richmond.  Fed. 

Cas.  No.  4,8.S9 — Ex  parte  General  Asslfrnee, 
1  N.  Y.  Legal  Obs.  110,  Fed.  Cas.  No.  5.305— 
Leland  v.  The  Medora.  2  Woodb.  &  M.  116, 
Fed.  Cns.  No.  8,2.37 — Re  Cannon,  121  Fed.  585 
— Halfman  v.  Ellison,  51  Ala.  551— Hasklll 
▼.  Sevier,  25  Ark.  161 — Cahoon  v.  Robinson, 
6  Cal.  227 — Godwin  v.  Collins,  4  Houst. 
(Del.)  60 — Webb  v.  Robinson,  14  Ga.  225— 
Work  V.  Bray  ton,  5  Ind.  398 — Woody  v.  Fis- 
lar,  55  Ind.  594 — Eubank  v.  Post  on,  5  T.  B. 
Mon.  309 — Ahrend  v.  Odlorne,  118  Mass.  267, 
19  Am.  Rep.  449 — Brlggs  v.  Hill,  6  Flow. 
(Miss.)  369,  38  Am.  Dec.  441— Kllpatrlck  v. 
Kilpa trick,  28  Miss.  127.  55  Am.  Dec.  79 — 
Adams  v.  Buchanan,  49  Mo.  70 — Vandoren  v. 
Todd,  3  N.  J.  Eq.  413 — Wood  v.  lister,  29 
Barb.  152 — Shirley  v.  Congress  Steam  Sugar 
Refinery,  2  Edw.  Ch.  511 — Flsk  v.  Potter,  2 
Keyes,  71— -Womble  v.  Battle,  38  N.  C.  (3 
Ired.  Eq.)  189 — More  v.  Fuller,  6  Or.  274, 
25  Am.  Rep.  524 — Frame  v.  Sllter,  29  Or. 
130.  34  L.R.A.  693,  54  Am.  St.  Rep.  781,  45 
Pac.  290 — Herring  v.  Cannon,  21  S.  C.  217, 
53  Am.  Rep.  661 — Carraway  v.  Carraway,  27 
S.  E.  590,  5  S.  E.  157— Manley  v.  Slason.  21 
Vt.  279.  52  Am.  Dec.  60 — Moore  v.  Holcombe, 
3  Leigh.  000,  24  Am.  Dec.  083 — Smith  ▼. 
Allen.  18  Wash.  0,  ^9  L.R.A.  84,  63  Am.  St. 
Rep.  864,  50  Pac.  783. 

Editorial  notes. 

When  vendor's  lien  exists. 

5:  393;  37:  110 

Where  purchaser  Is  married  woman.       > 

201.  The  fact  that  the  purchaser  of  land  • 
is   a   married   woman   makes   no  difference ! 
with   the  application  of  the  rule  that  the 
vendor  has  a  lien  on  the  land  sold  for  the 
purchase  money,  where  no  separate  secur- 
ity is  taken.    The  disabilities  thrown  around 
her  by  the  law  are  for  her  protection,  not  to 
enable    her    to    commit    fraud.      Chilton    v.  | 
Lvons  (Chilton  v.  Braiden)  2  Black,  458,      ' 

17:  304 

Cited  in  Bedford  v.  Burton.  100  U.  S.  339,  27 

L.  cd.  1113,  1   Sup.  Ct.  Rep.  98— Pyland  v. 

Reeves,    63    Ala.    134,    25    Am.    Rep.    005 — 

Smith  v.  Doe,  50  Ala.  457— -Strong  v.  Wad« 


dell,  56  Ala.  473 — Dacus  v.  Streety,  59  Ala. 
186. 

Effect  on  rights  of  third  parties. 

See  also  supra,  101. 

202.  An  equitable  lien  for  the  unpaid 
purchase  money  accruing  upon  the  sale  of  a 
railroad  by  the  trustees  of  an  internal  im- 
provement fund  pledged  for  the  paj-ment  of 
the  railway  bonds  results  primarily  to  the 
trustees  as  vendors,  and  is  binding  on  the 
road  in  the  hands  of  the  subsequent  pur- 
chasers taking  with  notice  of  the  nonpay- 
ment.   Florida  v.  Anderson,  91  U.  S.  667, 

23:  290 

d.  Waiver. 

Parol  Evidence  to  Rebut  Presumption  that 
Accepting  Note  or  Bond  Is  Waiver  of 
Vendor's  Lien,  see  Evidence,  2174a. 

Of  Lien  of  Vendor  of  Personal  Property, 
see  Sale,  139a,  140. 

See  also  supra,  195;  infra,  213. 

203.  The  equitable  lien  of  the  vendor  of 
land  for  unpaid  purchase  money  is  waived 
by  any  act  of  the  parties  showing  that  the 
lien  is  not  intended  to  be  retain^, — as,  by 
taking  separate  securities  for  the  purchase 
money.     Brown  v.  Gilman,  4  Whtsat.  255, 

4:564 

204.  An  express  contract  that  the  lien 
shall  be  retained  to  a  specific  extent  is 
equivalent  to  a  waiver  of  the  lien  to  any 
greater  extent.  Brown  v.  Gilman,  4  Wheat. 
255,  4: 564 
Cited  In  Myers  v.  Estel!,  48  Miss.  410— Bailey 

V.  Adams,  14  Wend.  203. 

205.  Where  the  vendors  consent  to  rely 
on  the  indorsed  notes  of  the  purchaser  for 
the  residue  of  the  purchase  money,  this  is 
such  a  security  as  extinguishes  the  lien. 
Brown  v.  Gilman,  4  Wheat,  255,  4:  564 
Diatinffui8hed  in  Wood  v.  Keller,  2  Miles  (Pi) 

82--E8kridge  v.   M'CIure,  2  Yerg.  8T. 

Cited  In  Brown  v.  Jackson,  7  Wheat.  245.  3 
L.  ed.  446 — Foster  v.  Atbenaeam,  3  Ala.  306 
— Brown  v.  Morison,  5  Ark.  222 — Hant  t. 
Waterman,  12  Cal.  305 — Butts  v.  Cutlibert- 
SOD,  0  Ga.  170 — Conover  v.  Warren.  8  HI, 
601,  41  Am.  Dec.  180 — Franklin  v.  Hilsdale 
Land  ft  Cattle  Co.  70  111.  App.  302— Blom- 
Strom  V.  Dux.  175  111.  441.  61  N.  E.  75:^— 
Boon  V.  Murphy,  0  Blatchf.  270 — Hawe«  »• 
Challle,  129  Ind.  438,  28  N.  B.  848— Kea- 
drlck  V.  EfwlestOD.  50  Iowa,  131,  41  Am. 
Rep.  90,  8  N.  W.  780— Eubank  v.  Postoo.  5 
T.  B.  Mon.  300 — Hummer  v.  Schott.  21  Md. 
311— McGonlf?al  v.  Plummer.  .^0  Md,  42*.v- 
Hardesty  v.  Farmers  ft  M.  Nat.  Bank.  33  Md 
243 — Christopher  v.  Christopher,  04  Md.  5*T. 
3  Atl.  290— Selby  v.  Stanley,  4  Minn.  74. 
GU.  34— BrlRgs  v.  Hill,  0  How.  (Miss.)  369. 
38  Am.  Dec.  441 — Johnson  v.  SugK.  1^ 
Smedes  ft  M.  347 — Sullivan  v.  Ferguson.  40 
Mo.  90 — Adams  v.  Buchanan,  49  Mo.  G7— 
Orrlck  v.  Durham,  79  Mo.  177— Wyckoff  ▼• 
Norton,  60  N.  J.  Eq.  481,  40  Atl.  614— 
Flsk  V.  Potter,  2  Keyes,  72—  Williams  v.  Rob- 
erts, r>  Ohio,  41 — Boos  V.  Ewlnfc.  17  Oblo. 
621,  49  Am.  Dec.  478— Pease  v.  Kelly,  3  Or. 
419 — Kauffelt  v.  Bower,  7  Serg.  ft  R,  84.  1« 
Am.  Dec.  428 — Palmer  t.  Deslaurlers,  19  B. 
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I.  505,  34  Atl.  1108 — Marshall  y.  Christmas, 
8  Humph.  618,  39  Am.  Dec.  199 — White  v. 
Dougherty,  Mart.  &  Y.  323,  17  Am.  Dec.  802 
— McCandllsh  v.  Keen,  13  Gratt.  625 — De 
Forest  y.  Holum,  38  Wis.  524 — Renlck  y. 
LudingtCD,  16  W.  Va.  395. 

206,  207.  The  presumption  that  the  tak- 
ing of  a  note  from  the  vendee  with  a  surety 
is  a  waiver  of  the  vendor's  lien  is  rebutted 
by  taking  a  note  in  renewal  for  part  of 
original  purchase  money,  with  a  positive 
and  unequivocal  stipulation  by  vendor  and 
vendee  that  the  original  lien  was  retained, 
and  that  the  land  should  continue  liable  as 
before.  De  Cordova  v.  Hood  (Cordova  v. 
Hood)  17  Wall.  1,  21:  587 

208.  A  vendor's  lien  is  not  affected  by 
taking  the  bond,  note,  check,  or  bill  single  of 
the  vendee,  or  any  instrument  involving 
merely  his  personal  liability,  or  by  renew- 
ing such  note.  De  Cordova  v.  Hood  (Cor- 
dova V.  Hood)  17  Wall.  1,  21 :  587 
Distinguished    in    Kendrick    y.    Eggleston,    56 

Iowa,  131,  41  Am.  Rep.  90,  8  N.  W.  786. 

Cited   in  Chicago   Title  &  T.   Co.   y.   McQlew, 
193  111.   461,  61   N.   E.   1018. 

209.  W^here  the  vendors  consent  to  rely  on 
the  indorsed  notes  of  the  purchaser  for  the 
residue  of  the  purchase  money,  this  is  such 
a  security  as  extinguishes  the  lien.  Brown 
V.  Gilman,  4  Wheat.  255,  4:  564 

210.  Receipt  of  the  note  of  a  third  person 
would  seem  not  to  be  a  waiver  of  an  equi- 
table lien  for  the  purchase  money  on  the 
real  estate  conveyed,  where  fraud  had  been 

Practised  in  the  assignment  of  the  note, 
he! ton  v.  Tiffin,  6  How.  163,  12:  387 

211.  A  vendor's  equitable  lien  for  the 
purchase  price  of  land  is  discharged  by  tak- 
ing a  mortgage  on  the  land.  M'Leam  v. 
Wallace,   10  Pet.  625,  9:  559 

212.  The  clause  in  an  agreement  for  the 
sale  of  mining  property,  that  the  agent  of 
the  vendor  shall  retain  control  of  the  prop- 
erty until  the  purchase  money  is  all  paid, 
precludes  the  claim  that  a  vendor's  lien  was 
waived  by  a  pledge  of  a  portion  of  the 
shares  of  stock  of  the  corporation  which 
bought  the  property  and  which  had  no  other 
property.  Slide  &  S.  Gold  Mines  v.  Sey- 
mour, 153  U.  S.  509,  14  Sup.  Ct.  Rep.  842, 

38:  802 
Cited  in  Wilson  y.  Seymour.  22  C.  C.  A.  481,  40 
U.  S.  App.  567,  76  Fed.  681— Brisco  v.  Minah 
Consol.  Mln.  Co.  82  Fed.  956 — Williams  v. 
Neely,  69  L.R.A.  239,  67  C.  C.  A.  178,  134 
Fed.  8 — Rosenbaum  v.  Hayes,  10  N.  D  327, 
86  N.  W.  973 — Hooper  v.  Central  Trust  Co. 
81  Md.  590,  29  L.R.A.  271,  32  Atl.  505. 

£]dltorial  notes. 

Waiver  of  vendor's  lien  generally. 

37:  110 
[Waiver  of  vendor's  lien  by  attachment 
or  execution.    50  L.R.A.  717.] 

o.  Enforcement, 

Abatement  of  Action  to  Enforce,  see  Abate- 
ment and  Revival,  56. 

In  Federal  Courts,  see  Courts,  868. 
U.  S.  Dig.— 366 


Necessary  Parties  in  Action  for,  see  Par- 
ties, 154. 

213.  Unless  a  waiver  of  a  vendor's  lien  is 
affirmatively  shown,  the  lien  may  be  recog- 
nized and  enforced.  De  Cordova  v.  Hood 
(Cordova  v.  Hood)  17  Wall.  1,  21:  587 

Cited  in  Seymour  y.  Slide  &  Spur  Gold  Mines, 
42  Fed.  636 — Van  Gunden  v.  Virginia  Coal  & 
I.  Co.  3  C.  C.  A.  305,  8  U.  S.  App.  229,  52 
Fed.  850 — Jonathan  Mills  Mfg.  Co.  v.  White- 
hurst.  19  C.  C.  A.  136,  37  U.  S.  App.  064,  72 
Fed.  501 — Brisco  v.  Minah  Consol.  Min.  Co. 
82  Fed.  956 — National  Cash  Register  Co.  v. 
New  Columbus  Watch  Co.  63  C.  C.  A.  618, 
129  Fed.  116— Singer  y.  Scheible,  109  Ind. 
583,  10  N.  E.  616 — Jenkins  v.  Adams,  71 
Tex.  5,  8  S.  W.  603-— Shelton  v.  Ficiclin,  32 
Gratt.  749 — Lamar  v.  Hale,  79  Va.  160 — 
Wissler  y.  Craig,  80  Va.  32 — Efflnger  v.  Hall, 
81  Va.  106— Davis  v.  Tebbs,  81  Va.  604. 

214.  A  vendor's  lien  will  be  enforced  in 
equity  against  the  vendee  and  all  persons 
holding  under  him,  except  bona  fide  pur- 
chasers without  notice.  De  Cordova  y. 
Hood    (Cordova  v.  Hood)    17  Wall.  1, 

21 :  587 

215.  In  Texas  an  assignment  of  notes 
given  for  purchase  money  carries  with  it 
the  vendor's  lien  to  the  assignee;  and  in 
that  and  some  other  states  the  creditor  may 
enforce  the  lien  in  equity  without  having 
exhausted  his  remedy  at  law  against  the 
personal  estate  of  the  vendee.  De  Cordova 
V.  Hood  (Cordova  v.  Hood)   17  Wall.  1, 

21 :  587 
Cited  in  Cowles  v.  Pollard,  51  Ala.  449 — Dean 
v.  Hudson,  1  Posey  Unrep.  Cas.   (Tex.)   370 
— Flanagan  v.  Cushman,  48  Tex.  244. 

216.  Parties  purchased  a  tract  of  land, 
and  assignable  certificates  were  issued,  de- 
claring them  to  be  an  evidence  of  title,  and 
that  the  assignee  was  a  member  of  the  com- 
pany. One  purchaser  failed  to  pay  his  share 
of  the  purchase  money.  The  association 
never  obtained  the  land,  but  was  indemnified 
by  an  act  of  Congress.  Held,  the  equitable 
lien  for  the  unpaid  purchase  money  cannot 
be  deducted  from  the  shares  of  an  assignee 
of  certificates  issued  on  the  stock  of  the  pur- 
chaser who  failed  to  pay  his  purchase  mon- 
ey; but  the  lien  is  chargeable  on  the  fund 
of  the  association  generailly.  Brown  v.  Gil- 
man,  4  Wheat.  255,  4:  564 


Editorial  note. 

Enforcement  of  vendor's  lien. 


37: 110 


TENDORS'  lilEX. 


See  Vendor  and  Purchaser,  V. 


VENIRE. 

Pocketing  of  as   Contempt,  see   Contempt, 

7. 
To  Complete  Jury,  see  Jury,  II. 


6842 


VENIRE  DE  NOVO— VENUE. 


TENmE  DE  NOVO. 

Allowance  by  Court  in  Case  Certified,  see 
Cases  Certified,  122. 


VENTIIiATION. 

Of  Mine,  Master's  Duty  as  to,  see  Master 
and  Servant,  26. 


#»» 


VENUE. 

Jurisdiction  as  between  Different  Districts 
in  Admiralty,  see  Admiralty,  I.  c. 

First  Objecting  to  on  Appeal,  see  Appeal 
and  Error,  4529. 

Recognition  of  Foreign  Causes  of  Action, 
see  Conflict  of  Laws. 

Change  of  for  Local  Prejudice,  see  Consti- 
tutional Law,  248. 

Ex  Post  Facto  IjSlw  Changing  Place  of  Trial, 
see  Constitutional  Law,  972. 

Territorial  Limitation  on  Jurisdiction  Gen- 
erally, see  Courts,  I.  d;  IL  b,  4;  V.  c, 
7. 

Of  Action  for  Divorce,  see  Divorce  and  Sepa- 
ration, IL 

Waiver  of  Objection  to,  see  Pleading,  66a, 
67. 

Retrospective  Statute  as  to,  see  Statutes, 
562. 

Federal  Question  as  to  Change,  see  Appeal 
and  Error,  1638. 

Review  of  Discretion  as  to  Change,  see  Ap- 
peal and  Error,  VIII.  i,  2. 

Review  of  Errors  as  to  Change,  see  Appeal 
and  Error,  4213. 

Removal  of  Case  to  Other  Federal  District 
for  Trial,  see  Criminal  Law,  VII. 

Reviewability  of  Judgment  Reversing  Re- 
fusal to  Change,  see  Appeal  and  Error, 
311. 

What  are  local  and  what  transitory  ac- 
tions. 

See  also  Courts,  54,  971-975. 

1.  Actions  of  trespass  are  transitory,  ex- 
cept for  injury  to  real  property.  McKen- 
na  V.  Fisk,  1  How.  241,  11:  117 

2.  An  action  the  gravamen  of  which  is 
the  conversion  of  lumber  and  railroad  ties 
manufactured  out  of  trees,  although  there 
is  an  averment  of  plaintiff's  ownership  of 
the  lands  from  which  the  trees  were  eut, 
and  in  which  a  judgment  is  asked,  not  for 
the  trespass,  but  for  the  value  of  the  per- 
sonal property  so  converted,  is  a  transitory 
action  which  can  be  brought  in  any  juris- 
diction in  which  the  defendant  can  be  found 
and  served  with  process.  Stone  v.  United 
States,  167  U.  S.  178,  17  Sup.  Ct.  Rep.  778, 

42:  127 

Cited  in  Handford  v.  UDlted  States,  35  C.  C.  A. 

76,  92  Fed.  882 — Peyton  v.  Desmond,  63  C. 

C.  A.  656,  129  Fed.  6 — Ophlr  Silver  Mln.  Co. 

V.  Superior  Court,  147  Cal.  475,  82  Pac.  70. 

3.  A  suit  in  chancery,  by  one  who  has  the 


prior  equity,  against  him  who  has  the  eld- 
est patent,  is  in  its  nature  local;  and,  if  it 
be  a  mere  question  of  title,  must  be  tried 
in  the  district  where  the  land  lies.  Massie 
V.  Watts,  6  Cranch,  148,  3:  181 

Cited  in  Plcquet  v.  Swan,  5  Mason,  42,  Fed. 
Cas.  No.  11,184 — Hallenborg  v.  Greene,  66 
App.  Div.  597,  78  N.  Y.  Supp.  403 — ^Texaa  k 
P.  R.  Co.  V.  Gay,  86  Tex.  589,  25  L.R.A.  58, 
26  S.  W.  699 — Chapman  v.  Pittsburg  ft  8.  B. 
Co.  26  W.  Va.  309. 

4.  Where  an  alleged  nuisance  is  situate 
in  Iowa,  the  suit  for  its  abatement  can  be 
brought  only  in  that  state.  Mississippi  k 
M.  R.  Co.  V.  Ward,  2  Black,  485,        17:  311 

5.  Action  by  owner  of  mill  in  one  state 
against  owner  of  mill  in  another  state  for 
diverting,  in  latter  state,  waters  of  natural 
stream  from  former's  mill,  entertained 
without  reference  to  the  propriety  of  the 
place  of  bringing  the  action.  Rundle  v. 
Delaware  &  R.  Canal  Co.  14  How.  80, 

14:335 
Cited  in  Mannville  v.  Worcester,  138  Masa  90, 
52  Am.  Rep.  261. 

Residence  of  parties. 

Suits  by  Trastees  in  Bankruptcy,  What 
are,  sde  Bankruptcy,  313. 

As  Controlling  Place  of  Suit  in  Fed- 
eral Courts,  see  Courts,  V.  c,  7. 

6.  A  foreign  corporation  doing  business 
in  the  state  of  Missouri  is  a  nonresident, 
and,  under  Mo.  Rev.  Stat.  1879,  §  3481,  is 
suable  in  any  county,  and  service  of  sum- 
mons may  be  made  on  its  agent.  New  York, 
L.  £.  &  W.  R.  Co.  v.  Estill,  147  U.  S.  591, 13 
Sup.  Ct  Rep.  444,  37:  292 

7.  In  Missouri,  when  all  the  defendants 
are  nonresidents  of  the  state,  suits  may  be 
brought  in  any  county;  and  the  court  of  one 
county  may  send  its  summons  to  any  other 
county  for  service.  New  York,  L.  E.  &  W. 
R.  Co.  V.  Estill,  147  U.  S.  591,  13  Sup.  (X 
Rep.  444,  37:292 

National  bank  cases. 

See  also  Courts,  960. 

8.  The  provision  of  §  5198,  Rev.  Stat.  U. 
S.  Comp.  Stat.  1901,  p.  3493,  requiring  ac- 
tions against  national  banks  brought  in  a 
state,  county,  or  municipal  court  to  be  com- 
menced in  the  county  or  city  where  the  as- 
sociation is  located,  applies  to  transitory 
and  not  to  local  actions.  Casey  v.  Adams 
102  U.  S.  66,  26:  52 
DistinguUhed  In  Talmage  v.  Third  Nat.  Bank. 

91  N.  Y.  539. 

Cited  in  Miller  v.  Rickey,  127  Fed.  677— Tur- 
nipseed  v.  Fitzpatrick,  75  Ala.  801— Fresno 
Nat.  Bank  v.  Superior  Court,  S3  Cal.  49JJ. 
24  Pac.  157— -ContlnenUl  Nat.  Bank  t.  Fol- 
8om,  78  6a.  454,  3  S.  E.  269— Holmes  ▼■ 
National  Bank,  18  S.  C.  37,  44  Am.  Bep.  5^ 
—Texas  &  P.  R.  Co.  v.  Gay,  86  Tex.  595,  25 
L.R.A.  60.  26  S.  W.  699— Paul  ▼.  McGraw, 
3  Wash.  302,  28  Pac.  532. 

9.  10.  The  exemption  of  national  banks  by 
the  act  of  June  3,  1864,  from  suits  in  state 
courts  elsewhere  than  in  the  county  or  citj 
where  the  banks  are  located  ia  a  privileg<e 
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which  they  can  waive.    First  Nat.  Bank  v. 

Morgan,  132  U.   S.  141,  10  Sup.  Ct.  Rep. 

37,  33: 282 

Cited  In  Fonrth  Nat.  Bank  v.  American  Mills 
Co.  187  U.  S.  235.  34  L.  ed.  658,  11  Sup.  Ct. 
Rep.  62 — St.  Louis  &  S.  F.  R.  Co.  v.  Mc- 
Bride,  141  U.  8.  132,  35  L.  ed.  661.  11  Sup. 
Ct.  Rep.  982 — Schuyler  Nat.  Bank  v.  Bol- 
long.  150  U.  8.  88,  37  L.  ed.  1009,  14  Spp. 
Ct.  Rep.  26 — Central  Trust  Co.  v.  McGeorge, 
151  U.  S.  133,  38  L.  ed.  100,  14  Sup.  Ct. 
Rep.  286 — Southern  Exp.  Co.  t.  Todd,  5  C.  C. 
A.  436,  12  U.  S.  App.  851,  56  Fed.  108— 
Noonan  y.  Delaware,  L.  &  W.  R.  Co.  68  Fed. 
2— The  Willamette,  31  L.R.A.  719,  18  C.  C. 
A,  370,  44  U.  S.  App.  26,  70  Fed.  878— 
Callahan  v.  Hicks,  90  Fed.  542 — Rodgers  v. 
Pitt,  96  Fed.  677 — I^wls  v.  American  Naval 
Stores  Co.  119  Fed.  896. 

Crimes. 

Applicahility  to  States  of  Provisions  of 
Federal  Constitution  as  to,  see  Con- 
stitutional Law,  81. 

Due  Process  as  to  Place  of  Holding 
Highest  State  Court,  see  Constitu- 
tional Law,  825. 

District  where  Federal  Prosecutions 
should  be  had,  see  Courts,  V.  c.  7, 
d. 

Jurisdiction  over  Crimes  in  Unorgan- 
ized Territory,  see  Courts,  371a. 

11.  Trial  of  an  indictment  for  high  trea- 
son will  not  be  directed  to  be  held  in  the 
county  where  the  offense  was  committed, 
although  the  statute  directs  that  in  cases 
punishable  with  death  the  trial  shall  be  had 
in  such  county,  or  when  that  cannot  be  done 
without  great  inconvenience,  that  twelve 
jurors  at  least  shall  be  summoned  from 
thence,  where  owing  to  the  disturbed  condi- 
tion of  affairs  in  the  place  where  the  offense 
was  committed,  the  execution  of  the  func- 
tions of  the  court  and  the  maintenance  of 
its  authority  must  depend  on  military  aid. 
United  States  v.  The  Insurgents  (C.  Ct.)  3 
Dall.  513,  1 :  700 

Pleading  the  venue. 

12.  In  transitory  actions  venue  is  laid  to 
show  where  trial  is  to  take  place;  it  is  a 
legal  fiction,  and  cannot  be  traversed.  Mc- 
Kenna  v.  Fisk,  1  How.  241,  11 :  117 
Cited  in  Holder  v.  Aultman,  M.  ft  Co.  169  U. 

S.  90,  42  L.  ed.  672,  18  Sup.  Ct.  Rep.  209 
— Slater  v.  Mexican  Nat.  R.  Co.  194  U.  S. 
134,  48  L.  ed.  906,  24  Sup.  Ct.  Rep.  SSI- 
Marvin  V.  Maysville  Street  R.  ft  Transfer  Co. 
49  Fed.  437 — Peyton  v.  Desmond,  63  C.  C.  A. 
654,  129  Fed.  4 — State  v.  Harris,  107  La. 
332,  31  So.  782— Steed  v.  Harvey,  18  Utah, 
376,  72  Am.  St.  Rep.  789,  54  Pac.  1011— 
Nelson  v.  Chesapeake  ft  O.  R.  Co.  88  Va.  974, 
15  L.R.A.  586,  14  S.  E.  838. 


13.  Where  the  writ  mentions  trespass 
with  force  and  arms  upon  a  storehouse,  and 
seizure  and  destruction  of  goods,  it  covers  a 
transitory  as  well  as  a  local  action.  In  such 
an  action  a  venue  to  state  where  the  trial  is 
to  take  place  is  good,  without  stating  where 
the  trespass  was  in  fact  committed.  Mc- 
Kenna  v.  Fisk,  1  How.  241,  11:  117  1 


VERBAIi  MORTGAGK. 

Validity  of,  see  Factors,  27. 


VERDICT. 

In  Admiralty  Case,  see  Admiralty,  501,  502. 
In  Ejectment,  see  Ejectment,  VIII. 
Requisites  of  Record  as  to  Special  Verdict, 

see  Appeal  and  Error,  V.  p. 
Presumption  as  to,  see  Appeal  and  Error, 

VIII.  d,  6. 
As  Basis  for  Question  Certified,  see  Cases 

Certified,  26. 
Conformity   of   Federal   to    State    Practice 

Generally,  see  Courts,  1297-1302. 
Right  to  Discovery  after  Obtaining,  see  Dis- 
covery and  Inspection,  15-17. 
Interest  on,  see  Interest,  I.  d. 
Conclusiveness  of,  see  Judgment,  330,  331, 

610,  621,  623,  624,  785,  786;  Trial,  X. 

d. 
Necessity  of  All  Jurors  Concurring  in,  see 

Jury,  82,  83. 
New  Trial   for  Matters  Pertaining  to,  see 

New  Trial,  III. 
Removal  of  Cause  from  State  Court  after, 

see  Removal  of  Causes,  381-383. 
Special  Verdict,  see  Trial,  X. 
In  General,  see  Trial,  IX. 


VERIFICATION, 

Of  Pleading,  see  Pleading,  I.  b. 

Of  Petition  for  Rule  in  Supreme  Court,  see 

Supreme  Court  of  the   United  States, 

157. 
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VERMONT. 

Rights  of  Aliens  under  Laws  of,  see  Aliens, 
66. 

Rights  of,  in  Glebe  Land,  see  Religious  So- 
cieties, 36,  37. 


VESSEIi. 

Admiralty  Jurisdiction  over,  see  Admiralty, 
I.  e. 

Admiralty  Jurisdiction  over  Lien  against, 
see  Admiralty,  I.  f,  4. 

Admiralty  Jurisdiction  to  Enforce  Mort- 
gage on,  see  Admiralty,  I.  f,  5. 

Bond  or  Stipulation  for  Release  of,  see  Ad- 
miralty, III.  e. 

Contribution  between  Vessel  and  Cargo  by 
Way  of  Average,  see  Average. 

Sacrifice  of,  as  Subject  of  General  Average, 
see  Averaofe,  17-19. 

As  Common  Carriers,  What  are,  sec  Car- 
riers, 7,  8. 

As  Carriers  Generally,  see  Shipping. 

Collision  between,  see  Collision. 
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Destruction  of,  to  Prejudice  Underwriters, 
see  Criminal  Law,  32. 

What  Vessels  Included  in  Nonintercourse 
Act,  see  Embargo  and  Nonintercourse, 
III. 

Priority  as  between  Assignment  in  State  In- 
solvency Proceeding  and  Subsequent  At- 
tachment in  another  State,  see  Insolv- 
ency, 20. 

Insurance  of,  see  Insurance. 

Nationality  of,  see  International  Law,  11. 

Seizure  of,  see  International  Law,  13-15. 

As  International  Territory,  see  Internation- 
al Law,  16-19. 

Foreign  Vessel  in  Domestic  Waters,  see  In- 
ternational Law,  20,  21. 

Offenses  by,  see  International  Law,  31-33. 

Lien  on,  see  Maritime  Liens. 

Lien  for  Materials  for  Building,  see  Mari- 
time Liens,  10,  11. 

Owner's  Liability  for  Injuries  Due  to  Neg- 
ligence of  Master  and  Crew,  see  Master 
and  Servant,  172. 

Fitting  out,  as  Violation  of  Neutrality,  see 
Neutrality,  IV.  b. 

Neutral  Government's  Dutv  to  Prevent  De- 
parture of,  see  Neutrality,  38. 

Capture  of,  see  Prize  and  Capture. 

Salvage  of,  see  Salvage. 

Title  and  Transfer  of,  see  Shipping,  III. 

Employment  of,  see  Shipping,  IV. 

Liability  of,  see  Shipping,  V. 

Trover  for,  see  Trover,  1. 

[To  destroy  a  vessel  is  to  unfit  her  for 
service  beyond  the  hopes  of  recovery  by  or- 
dinary means;  in  extent  of  injury  it  is 
synonymous  with  **cast  away."  United 
SUtes  V.  Johns    (C.  Ct.)    4  Dall.  412, 

1:888] 


VESTED  ESTATE. 

Of  Minor,  Descent  of,  see  Descent  and  Dis- 
tribution, 27. 


♦<- 


VESTED  INTEREST. 

In  Remainders  Generally,  see  Real  Prop- 
erty, I.  c;   Wills,  in.  ff,  9,  6. 

Vested  Ditch  and  Water  Rights,  see  Waters, 
167,  172a,  173. 

Under  Will,  see  Wills,  III.  g,  9. 


VESTED  REMAINDERS. 

Liability  to  Judicial  Sale,  see  Judicial  Sale, 

6. 
See  also  Real  Property,  I.  c;  Wills,  ill.  g, 

9.  h. 


♦<- 


VESTED   RIGHTS. 

In    General,    see    Constitutional    Law,    IV. 
e. 


Under  Marriage  Settlement,  Effect  of  At- 
tainder on,  see  Attainder  and  Outlawry, 
12. 

Reviewing  Final  Judgment  Determining 
Indian  Citizenship,  see  Courts,  402. 

Of  Fishery,  see  Fisheries,  10. 

As  to  Nature  of  Office,  see  Officers,  2,  3. 

To  Pension,  see  Pensions,  1. 

Rights  Vested  between  Signing  and  Ratifi- 
cation of  Treaty,  see  Treaties,  69. 

Protection  of  Rights  against  Subsequent  Ab- 
rogation of  Treaty,  sec  Treaties,  73, 
74. 

Vested  Ditch  and  Water  Rights,  see  Waters, 
167,  172a,  173. 


VESTRY. 

Of  Episcopal  Church,  see  Religious  Socie- 
ties, 7. 

Power  to  Dispose  of  Glebe  Lands,  see  Reli- 
gious Societies,  35. 


^•» 


VETERANS. 


Preference  of,  see  Civil  Service,  1. 


VEXATION. 

As  Ground  to  Enjoin  Successive  Suits, 
Injunction,  67,  68. 


VIADUCT. 

In  Street  as  Deprivation  of  Property, 
Constitutional  Law,  483. 

Apportionment  of  Repairs  to  Between  Rail- 
road Companies,  see  Constitutional 
Law,  773. 

Over  Railroad  Crossings,  see  Constitutional 
Law,  863. 

Impairing  Obligation  of  Contract  for,  see 
Constitutional  Law,  1436. 
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VICE  CONSUIi. 

Powers  of,  sec  Diplomatic  arid  Consular  Of- 
ficers, 7,  13. 

Disbursement  by,  see  Diplomatic  and  Con- 
sular Officers,  26. 

Appointment  of,  see  Diplomatic  and  Consu 
lar  Officers,  42-44. 

Compensation  of,  see  Diplomatic  and  Con* 
sular  Officers,  29,  30,  40. 


VICE  PRESIDENT. 

Of  Bank,  Authority  of,  see  Banks.  44.  SOS- 
308. 


VICE  PRINCrPALr-VOLUNTARY  CONVEYANCE. 
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VICE  PRINCIPAIi. 

As  Fellow  Servant,  see  Master  and  Serv- 
ant, IL  d,  6,  &. 


VICES. 

Police  Power  as  to,  see  Constitutional  Law, 
IV.  c,  4. 


VICHY. 

Use  of,  as  Trade  Name,  sec  Trade  Name, 
4,  5. 

Laches  as  Defense  in  Suit  to  Enforce  Ex- 
clusive Right  to  Use  of  Word,  see  Limi- 
tation of  Actions,  106,  107. 

4  •  » 


VTLIiAGE. 

Duty  to  Keep  Streets  and  Walks  in  Safe 

Condition,  see  Highways,  49,  53. 
Power  to  Abate  Nuisance,  see  Nuisances,  31. 
See  also  Municipal  Corporations. 

The  identity  of  the  corporation  was  not 
changed  where  a  town  in  Illinois  organized 
as  a  village;  and  its  obligations  in  regard 
to  streets,  avenues,  sidewalks,  drains,  etc., 
remained  unchanged.  Evanston  v.  Gunn,  99 
U.  S.  660,  -  25:  306 


VINDICTIVE    DAMAGES. 


See  Damages,  IV. 


VINEGAR. 

Indictment  for  Unlawful  Manufacture  of, 
see  Indictment,  etc.,  124-126. 


VIRGINIA. 

Boundary  of,  see  Boundaries,  54,  56-60,  74. 

Common  Law  of,  see  Common  Law,  20. 

Sequestration  under  Acts  of,  .see  Confisca- 
tion and  Sequestration,  19,  20 

Jurisdiction  over  Chesapeake  Bay  and  Wa- 
ters thereof,  see  Courts,  351. 

Cession  of  Territory  by,  for  District  of  Co- 
lumbia, see  District  of  Columbia,  II. 

Suspension  of  Limitations  in,  During  War, 
see  Limitation  of  Actions,  663. 

State  Land  Grants,  see  Public  Lands,  II. 
h. 

riompacts  with  other  States  and  with  Na- 
tion Generally,  see  States,  VU. 


Jurisdiction  between  Shores  of  Ohio  River 
under  Virginia  Compact,  see  (^urts, 
352. 


VIRGINIA  COUPONS. 

Right  to  Tender  in  Payment  as  Limited  to 
Taxpayers,  see  Injunction,  204. 

Right  to  Pay  Debts  in  Tax  Receivable  Cou- 
pons, see  Payment,  30-34. 

As  Bills  of  Credit,  see  States,  228. 


VIRGINIA  LAND   WARRANTS. 

See  Public  Lands,  I.  c,  9;  II.  h. 


VISITATION, 

Of  Eleemosynary  Institutions,  see  Charities, 

102-104. 
Right  to  Approach  and  Search  Vessels,  see 

Prize  and  Capture,  I.  b. 


^•» 


VOID. 

Meaning  of  Term,  see  Statutes,  332. 


^♦» 


VOID  JUDGMENT. 


See  Judgment,  III. 


VOIR  DIRE. 

Fees  of  Clerk  for  Administering  Oaths  on, 
see  Clerks,  11. 


VOLUMINOUS  EVIDENCE. 

Difficulty  or  Volume  of  Evidence  as  Ground 
for  Interposition  of  Equity,  see  Equity, 
5,  67. 


VOLUNTARY  CONFESSIONS. 

See  Evidence,  VIII. 


VOLUNTARY  CONVEYANCES. 

Validity  as  against  Creditors,  see  Fraudu- 
lent Conveyances,  30-32. 
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VOLUNTARY  PAYMENT— WAIVER. 


VOIiUNTARY  PAY^MENT. 

Recovery  Back  of,  see  Assumpeit,  46-63. 

Effect  of,  On  Right  to  Recoveir  Internal  Rev- 
enue Tax,  Illegally  Assessed,  see  Inter- 
nal Revenue,  347-352. 


^»» 


VOIiUNTEERS. 

Compensation  of,  see  Army  and  Navy,  122, 
20S. 

Mandamus  for  Delivery  of  Warrant  for  Ex- 
penses of  Raising,  see  Mandamus,  105. 

Implied  Promise  to  Pay  for  Services  by,  see 
Contracts,  26-35. 


^»» 


VOTERS. 

In  General,  see  Elections. 
Qualifications  of,  see  Elections,  11. 


At  Stockholders*  Meeting,  see  Corporatioas, 
IX.  f . 


VOUCHERS. 

Necessity  in  Proving  Claim  for  Official  Ex- 
penses, see  Claims,  195. 

For  Erection  or  Repair  of  Public  Building, 
see  Counties,  14. 

In  Accounting  by  Personal  Representative, 
see  Executors  and  Administrators,  196- 
200. 

By  Disbursing  Officers  of  United  States,  see 
Executive  Departments,  23. 


VOYAGE. 

What  Voyages  within  Admiralty  Jurisdic- 
tion, see  Admiralty. 

What  Voyages  Included  in  Embargo  and 
Nonintercourse  Acts,  see  Embargo  and 
Nonintercourse,  IIL 


w 


WABASH  AND  ERIE  CANAIi. 

See  Canals,  4,  11,  12. 


WAGER  OF  liAW. 

The  wager  of  law,  if  it  ever  had  a  legal 
existence  in  the  United  States,  is  complete- 
ly abolished  by  the  constitutional  provisions 
for  trial  by  jury.  Childress  v.  Emory,  8 
Wheat.  642,  5:  705 

Cited  in  Thompson  v.  French,  10  Yerg.  456. 


^•» 


WAGERS. 

Validity  of  Wagering  Contracts  Generally, 

see  Contract,  IV.  d.  4. 
Tn  Life  Insurance,  see  Insurance,  99,  101, 

396,  397,  402. 


#•» 


WAGES. 

As  Subject  of  General  Average,  see  Aver- 
age, 25-27. 

Preference  in  Distribution  of  Bankrupt's 
Estate,  see  Bankruptcy,  382. 

Equal  Protection  as  to,  see  Constitutional 
Law,  2S5. 

Police  Power  as  to,  see  Constitutional  Law, 
894. 

Maritime  Lien  for,  see  Maritime  Liens,  II. 
c. 


Claim  for  against  Receiver,  see  Beeeiven, 

121,  136,  144-146. 
Of  Seamen,  see  Seamen,  IV. 


WAGON  ROAD  GRANT. 

Federal  Question  as  to,  see  Appeal  and  Er- 
ror, 2194. 
See  also  Public  Lands,  I.  c,  6. 


WAIVER. 

Of  Right  to  Appeal  or  Bring  Error,  see  Ap- 
peal and  Error,  IV.  a,  3. 

Of  Jury  by  Stipulation,  as  Part  of  Record, 
see  Appeal  and  Error,  V.  q. 

Of  Objections  on  Appeal,  see  Appeal  and  Er- 
ror, VIII.  k. 

Of  Irregularities  in  Attachment,  see  Attach- 
ment, 5a. 

Of  Objection  to  Suit  in  Federal  Court  to 
Recover  Assets  of  Bankrupt,  see  Bank- 
ruptcy, 46. 

Of  Security  by  Proving  Claim  in  Bankrupt- 
cy, see  Bankruptcy,  376-378, 

By  Bank  of  Right  to  Prevent  Transfer  of 
Stock  by  Indebted  Shareholder,  see 
Banks,  21. 

Of  Prcsentoient,  Demand,  Notice  or  Protest 
of  BiU  or  Note,  see  BiUs  and  Notes,  IV. 
a,  3. 

Of  Failure  to  Complete  Railroad  within 
Agreed  Time,  see  Bonds,  377. 


WAIVER. 
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Of  Claim  against  United  States,  see  Claims, 
16-20. 

Of  Defense  by  Congress  by  Resubmission  to 
the  Court  of  Claims,  see  Claims,  21. 

Of  Illegality  of  Assignment  of  Claim,  see 
Claims,  57,  58. 

Of  Rights  Obtained  by  State  Under  Tax 
Sale,  see  Constitutional  I^aw,  548. 

Of  Objections  to  Performance  of  Contract, 
see  Contracts,  V.  c,  3. 

Of  Illegality  of  Trading  with  Enemy,  see 
Contracts,  384. 

Of  Condition  Subsequent  Involving  Cor- 
porate Existence,  see  Corporations,  87. 

Of  Corporation  Lien  on  Stock,  see  Cor- 
porations, 494. 

Of  Want  of  Jurisdiction  of  the  Person  Gen- 
erally, see  Courts,  16. 

Of  Defense  That  Remedy  at  Law  Has  Not 
Been  Exhausted,  see  Creditors'  Bill,  10, 
19. 

Of  Right  of  Accused  to  be  Present  at  Trial, 
see  Constitutional  Law,  805;  Criminal 
Law,  103,  104. 

Of  Objections  to  Deposition,  see  Depositions, 
IV.  c 

Of  Rights  under  Separation  Agreement,  see 
Divorce  and  Separation,  26. 

Of  Voluntary  Payment  of  Duties,  see  Du- 
ties, 509. 

Of  Right  to  Compensation  in  Eminent  Do- 
main, see  Eminent  Domain,  145. 

Of  Objection  to  Condemnation  Proceedings, 
see  Eminent  Domain,  156. 

Of  Objection  to  Jurisdiction  of  Equity,  see 
Equity,  31-34;  Reference,  4. 

Of  Conditions  by  Corporation,  see  Estoppel, 
104. 

Of  Conditions  by  Municipality,  see  Estop- 
pel, 106. 

Of  Privileged  Conununications,  see  Evidence, 
1934,  1935. 

Of  Objections  to  Grand  Jury,  see  Criminal 
Law,  255;  Grand  Jury,  11-13. 

Of  Notice  of  Acceptance  of  Guaranty,  see 
Guaranty,  48,  49. 

Of  Notice  of  Default  to  Guarantor,  see 
Guaranty,  64. 

Of  Liability  of  Debtor  by  Participating  in 
Insolvency,  see  Insolvency,  34. 

Of  Right  to  Forfeit  Insurance  Policy,  see 
Insurance,  VII.  a. 

By  Insurer  of  Right  to  Delay  Payment  of 
Loss,  see  Compromise  and  Settlement, 
29. 

Of  Right  to  Interest,  see  Interest,  11. 

By  Distillers  of  Delivery  of  Report  of  Sur- 
vey, see  Internal  Revenue,  184. 

Of  Right  to  Joint  Judgment,  see  Joint 
Creditor  and  Debtor,  12;  Judgment,  29. 

Of  Condition  Imposed  on  Vacating  Judg- 
ment, see  Judgment,  1198. 

Of  Right  to  Jury  Trial,  see  Jury,  I.  c. 

Of  Breach  of  Agreement  in  Lease,  see  Land- 
lord and  Tenant,  18. 

Of  Priority  of  Landlord's  Lien,  see  Land- 
lord and  Tenant,  69. 

Of  Lien  Generally,  see  Liens,  III. 

Of  Performance  of  Contract,  see  Mandamus, 
114. 

Of  Formal  Rule  and  Notice,  see  Mandamus, 
207. 


Of  Maritime  Lien,  see  Admiralty,  73;  Mari- 
time Liens,  IV. 

Of  Mechanics'  Lien,  see  Mechanics'  Liens, 
VI. 

Of  Right  to  Foreclose,  see  Mortgage,  266. 

Of  Right  to  Redeem,  see  Mortgage,  524. 

Of  Right  to  Reissued  Patent,  see  Patents, 
IX.  g. 

Of  Right  to  Payment  in  Gold  by  Acceptance 
of  Legal  Tender  Notes,  see  Payment, 
79. 

Of  Right  to  Direct  Application  of  Pay- 
ments, see  Payment,  86-91. 

Of  Defects  in  Pleading,  see  Agreed  Case,  4; 
Pleading,  I.  g. 

Of  Answer  under  Oath,  see  Pleading,  7,  8. 

Of  Rights  under  Contract  for  Carrying 
Mails,  see  Post  Office,  32,  35. 

Of  Right  to  Forfeit  Railroad  Land  Grant, 
see  Public  Lands,  282. 

Of  Priority  of  Claim  against  Receiver,  see 
Receivers,  158,  159. 

Of  Right  to  Remove  Cause,  see  Removal  of 
Causes,  21. 

Of  Failure  to  File  Petition  for  Removal 
within  Required  Time,  see  Removal  of 
Causes,  337-339. 

Of  Denial  of  Application  for  Removal  of 
Cause,  see  Removal  of  Causes,  462- 
469. 

Of  Lien  for  Purchase  Price  for  Personalty 
Sold,  see  Sale,  139a,  140. 

Of  Right  to  Rescind  Sale,  see  Sale,  153. 

Of  Objections  to  Charter  Party,  see  Ship- 
ping, 70. 

Of  Lien  for  Freight,  see  Shipping,  292- 
303. 

Of  Right  to  Statutory  Limitation  of  Lia- 
bility, see  Shipping,  400. 

Of  Right  to  Specific  Performance,  see  Spe- 
cific Performance,  VII. 

By  State  of  Immunity  from  Suit,  see  States, 
267-273. 

Of  Exemption  from  Taxation,  see  Taxes, 
476,  477. 

Of  Time  to  Pay  Tax,  see  Taxes,  600. 

Of  Forfeiture  of  Land  for  Non-Payment  of 
Taxes,  see  Taxes,  697. 

Of  Tort,  see  Duties,  522. 

Of  Objection  to  Juror,  see  Trial,  66. 

Of  Failure  to  Sign  Verdict,  see  Trial,  834. 

Of  Right  to  Poll  Jury,  see  Trial,  857. 

Of  Breach  of  Contract  with  Government,  see 
United  States,  354-357. 

Of  Vendor's  Lien,  see  Vendor  and  Purchaser, 
V.  b. 

Of  Tender  of  Deed,  sec  Vendor  and  Pur- 
chaser, 43. 

Of  Neglect  to  Make  Election  within  Stipu- 
lated Time,  see  Vendor  and  Purchaser, 
112. 

Of  Privilege  as  to  Venue,  sec  Venue,  9. 

Of  False  Return  of  Service,  see  Writ  and 
Process,  121. 

By  Agreed  Case,  see  Agreed  Case,  2,  4. 

By  Appearance  on  Appeal,  see  Appeal  and 
Error,  3047-3060. 

B3'  Appearance  Generally,  see  Appearance, 
II.,  III. 

By  Appeal  in  Criminal  Case,  see  Criminal 

Law,  III.  d. 
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By  Failure  to  Object  to  Judicial  Sale  with- 
out Seizure  of  Property,  see  Judicial 
Sale,  52. 

By  Issuing  Distress  Warrant,  see  Landlord 
and  Tenant,  74. 

By  Retaining  or  Transferring  Commercial 
Paper,  see  Payment,  52,  58-61. 

By  Accepting  Payment  at  Place  other  than 
Stipulated,  see  Payment,  84. 

By  Pleading  over  after  Demurrer,  see 
Pleading,  VII.  g. 

By  Acceptance  of  Property  Sold,  see  Sale,  I. 
e. 

By  Stipulation,  see  Stipulations,  3. 

IneilScacy  to  Confer  Jurisdiction  General- 
ly, see  Courts,  I.  g. 

Efficiency  of  Consent  to  Confer  Federal  Ju- 
risdiction, see  Courts,  V.  c,  12. 

Right  to  Waive  Privilege  of  Being  Sued  in 
Particular  Federal  District,  see  Courts, 
938-419a. 

Presumption  against  Waiver  of  Jury  Trial, 
see  Evidence,  795. 

Burden  of  Proving  Waiver  of  Commissions, 
see  Evidence,  796. 

Parol  Evidence  of,  see  Evidence,  1530,  2549. 

Breach  of  Contract  not  Excused  by  Waiver 
of  Rights  under  Prior  Contract,  see  Evi- 
dence, 2141. 

Effect  of  Delay  in  Seeking  Relief  from 
Fraud,  see  Fraud  and  Deceit,  78. 

Claim  in  Reconvention  as,  see  Pleading, 
839. 

Question  of  Law  or  Fact,  see  Trial,  VI.  c, 
13. 

Disability  of  Officer  to  Waive  Immunity  of 
Government  from  Suit,  see  United 
States,  173-175. 

Effect  of  Waiver  of  Privilege  on  Cross  Ex- 
amination of  Accused,  see  Witnesses, 
173-176. 

Of  Privilege  from  Service  of  Process  or  Ar- 
rest, see  Writ  and  Process,  III.  e>  3. 

1.  A  person  may,  by  his  act^  or  omis- 
sion to  act,  waive  a  right  which  he  might 
otlierwise  have  under  the  Constitution  of 
the  United  States.  Pierce  v.  Somerset  R. 
Co.  171  U.  S.  641,  19  Sup.  Ct.  Rep.  64, 

43:  316 

2.  A  party  may  waive  any  provision, 
either  of  a  contract  or  of  a  statute,  intend- 
ed for  his  benefit.  Shutte  v.  Thompson,  15 
Wall.  151,  21:  123 
died  In  Smlthmeyer  v.  United  States,  147  U. 

S.  358,  37  L.  ed.  200,  13  Sup.  Ct.  Rep.  321 — 
Mehlln  t.  Ice,  5  C.  C.  A.  410,  12  U.  S.  App. 
305.  56  Fed.  20 — Belt  v.  United  States,  4 
App.  D.  C.  31 — Ross-Langtord  v.  Mercantile 
Town  Mut.  Ins.  Co.  97  Mo.  App.  88,  71  S. 
W.  720— Devlin  v.  New  York,  4  Misc.  119,  24 
N.  Y.  Supp.  116 — Allen  v.  Church  of  Be- 
loyed  Disciple,  16  Misc.  685,  38  N.  Y.  Supp. 
805 — Hammer  v.  Downing,  39  Or.  529,  67 
Pac.    30. 

3.  A  waiver  of  a  stipulation  in  an  agree- 
ment must,  to  be  effectual,  not  only  be 
made  intentionally,  but  with  knowledge  of 
the  circumstances.  Tliis  is  the  rule,  not 
only  when  there  is  a  direct  and  precise 
agreement  to  waive  the  stipulation,  but  also 
wliere  it  is  sought  to  deduce  a  waiver  from 


the    conduct    of    the    party.      Reynolds   t. 
Douglass,  12  Pet  497,  9:  1171 


/. 

II. 

III. 

IV. 


V. 

VI. 

VII. 
VIII. 

IX. 


VfAR. 

Commencement;  Existence.  1-45. 
Recognitiim  of  Belligerency,  5-<9. 
Civa  War,   7-12. 

Alien  Enemies;  Belligerents,  13* 
33. 

a.  Who  Are,  13-23. 

h.  Bights,   Duties,    and  DisaMU* 

ties  of,  Generally,  24.-33. 
Civil     Bights,      LiabUUies,      and 

Bemedies  Generally,  34-41. 
Conquests  and  BestUting  Bights, 

42- S2. 

Military  Law,  53-S7. 
Measures  for  the  Prosecution  or 

Suppression    of    War    Generally, 

8S-9. 
Termination;    Betum    of   Peace, 

00-2. 


Federal   Question   as   to  Exercise   of   War 

Power,  see  Appeal  and  Error,  III.  d,  ^, 

h,  (11). 
Effect    on    Citizenship,   of   Neutrals    Reac- 
quiring Domicil  during,  see  Citizens,  48. 
War    Claims    Generally,    see    Claims,    136- 

139. 
Claims   for  Property    Captured    While    in 

Military  Services,  see  Claims,  33. 
Jurisdiction  of  Court  of  Claims,  see  Claims, 

177. 
Rights  as  Affected  by  War  as  Presenting 

Federal  Question,  see  Courts,  V.  c,  2, 

a  (4). 
Change  of  Domocil  During,  see  Domicil,  11. 
Duties  Exacted  under  Military  Authority, 

see  Duties,  7-12,  13-15. 
Duties  on  Imports  into  Territory  Occupied 

by  Foreign  Enemy,  see  Duties,  33. 
Duties  on  Imports  to  Foreign  Port  Occupied 

by  the  United  States  during  War,  see 

Duties,  34. 
Judicial  Notice  of,  see  Evidence,  66. 
Burden  of  Explaining  Residence  in  Foreiga 

Country,  see  Evidence,  190. 
Legality  of  Investment  of  Ward's  Money  in 

Confederate  Bonds,   see  Guardian  and 

Ward,  29. 
Restriction  on  Power  of  United  States  Dur- 

ing  Maintenance  of  Martial  Law,  sea 

Search  and  Seizure,  1. 
President's    Authority    During    to   Employ 

Secret  Agents,  see  Secret  Service. 
Levy  of,  as  Treason,  see  Treason,  9-14. 
Abandoned    and    Captured    Property, 

Abandoned  and  Captured  Property. 
Army  and  Navy,  see  Army  and  Navy. 
Blockade,  see  Blockade. 
Confiscation  and  Sequestration  during. 

Confiscation  and  Sequestration. 
Embargo  and  Nonintercourse,  see  EmbaigQ 

and  Nonintercourse. 
Forts,  see  Forta. 
Militia,  see  Militia. 


WAR,  I.— m. 
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General  Military  Power  of  United  States, 
see  United  States,  37. 

Neutrality,  see  Neutrality. 

Amnesty,  see  Pardon  and  Amnesty. 

Pirates,  see  Pirates. 

Prize  and  Capture,  see  Prize  and  Capture. 

War  Department,  see  Executive  Depart- 
ment, II.  b. 


J.  Commencement,'  Existence, 

Termination,  see  infra,  IX. 

Proclamation  of   Blockade  as   Evidence  of 

Existence,  see  Blockade,  1. 
As  Political  Question,  see  Courts,  94. 
Estoppel  to  Deny  Existence,  see  Estoppel, 

94. 

1.  The  proclamation  of  intended  blockade, 
by  the  President,  gives  the  date  when  the 
Civil  War  began ;  and  the  proclamation  that 
the  war  had  closed  gives  the  date  of  its  end- 
ing. Freeborn  v.  The  Protector  (The  Pro- 
tector) 12  Wall.  700,  20:  463 
Cited  In  Masterson  y.  Howard*  18  Wall.  105, 

21  L.  ed.  766 — Raymond  v.  Thomas,  91  U. 
S.  714,  23  L.  ed.  435 — Lamar  v.  Browne,  92 
U.  S.  103,  28  Li.  ed.  653 — Coleman  v.  Tennes- 
see, 97  U.  S.  583.  24  L.  ed.  112S->McElratb 
▼.  United  States,  102  tJ.  S.  438,  26  L.  ed.  191, 
— Sierra  v.  United  States,  9  Ct.  CI.  231 — 
Raines  v.  United  States,  11  Ct.  CI.  652 — 
Gooch  v.  United  States,  16  Ct.  CI.  287— 
Carver  v.  United  States,  16  Ct.  CI.  383 — 
Hodges  V.  United  States,  18  Ct.  CI.  703 — 
Carter  v.  United  States,  23  Ct.  CI.  828 — 
Griffin  v.  United  States,  25  Ct.  CI.  295 — 
United  States  v.  Mublenbrink,  1  Woods,  570 
Fed.  Cas.  No.  15.831— Hall  v.  Denckla.  28 
Ark.  511 — Hall  v.  Connecticut  Mut.  L.  Ins. 
Co.  68  111.  360 — Bishop  v.  Knowles.  63  Iowa, 
272,  6  N.  W.  139— Aby  v.  Brlgham,  28  La. 
Ann.  841 — Hubbard  v.  Hamden  Exp.  Co.  10 
R.  I.  253 — Walker  v.  Beauchler,  27  Qratt. 
524 — Portamouth  Ins.  Co.  v.  Reynolds.  82 
Gratt.  628 — Isaacs  v.  Richmond,  90  Va.  38. 
17   S.   E.   760. 

2.  The  war  did  not  begin  or  close  at  the 
same  time  in  all  the  states.  Freeborn  v. 
The  Protector  (The  Protector)  12  Wall. 
700,  20: 463 

3.  There  were  two  proclamations  of  in- 
tended blockade:  The  first,  April  19,  1861 
(12  Stat,  at  L.  1258),  embracing  the  states 
of  South  Carolina,  Georgia,  Alabama,  Flor- 
ida, Mississippi,  Louisiana,  and  Texas;  the 
second,  April  27,  1861  (12  Stat,  at  L.  1259), 
embracing  the  states  of  Virginia  and  North 
Carolina:  and  there  were  two  proclamations 
declaring  that  the  war  had  closed:  One  is- 
sued April  2,  1866  (14  Stot.  at  L.  811),  em- 
bracing the  states  of  Virginia,  North  Caro- 
lina, South  Carolina,  Georgia,  Florida,  Mis- 
sissippi, Tennessee,  Alabama,  Louisiana,  and 
Arkansas;  and  the  other  issued  August  20, 
1866  (14  Stat,  at  L.  814),  embracing  the 
state  of  Texas.  Freeborn  v.  The  Protector 
(The  Protector)  12  Wall.  700,  20:  453 
Cited  in  Hammond  v.  Johnston,  98  Mo.  221.  6 

S.   W.  88. 


Declaration  ot  war. 

Power  of  Congress  to  Declare  War,  see 
Congress,  15. 

4.  War  between  the  United  States  and 
Spain  existed  in  April  21,  1898,  when  dip- 
lomatic relations  were  broken  off,  and  Spain, 
in  a  communication  to  the  United  States 
minister  at  Madrid,  accepted  the  resolution 
of  Congress  for  intervention  in  Cuba  as  a 
declaration  of  war,  although  the  formal  de- 
cree by  Spain  and  the  declaration  of  war  by 
Congress  were  not  made  until  afterwards. 
The  Pedro,  175  U.  S.  354,  20  Sup.  Ct.  Rep. 
138,  44:  195 

Cited  in  The  Buena  Ventura  (The  Buena  Ven- 
tura V.  United  States)  176  U.  S.  387,  44  L. 
ed.  207,  20  Sup.  Ct.  Rep.  148. 

4a.  The  power  to  declare  war  was  not 
conferred  on  Congress  for  the  purposes  of 
aggression  or  aggrandizement,  but  to  vindi- 
cate the  rights  of  the  government  and  those 
of  its  citizens.  Fleming  v.  Page,  9  How. 
603,  13: 276 

Cited  in  Castillero  v.  United  States,  2  Black, 
355,  17  L.  ed.  443— Paldier  v.  United  States, 
Uoffm.  Land  Cas.  251,  Fed.  Cas.  No.  10,697. 

4b.  Whether  the  hostile  party  be  a  for- 
eign invader  or  states  organized  in  rebellion, 
it  is  none  the  less  a  war,  although  the  dec- 
laration of  it  be  unilateral,  as  war  may 
exist  without  declaration  on  either  side. 
Prize  Cases,  2  Black,  635,  17:  459 

Cited  in  Ford  v.  Surget,  97  U.  S.  613,  24  L.  ed. 

1024 — Swinnerton  v.  Columbian  Ins.  Co.  87 

N.  Y.   186,  93  Am.  Dec.  560. 


II,  Recognition  of  Belligerency. 

Recognition     as     PoliticsEl     Question,     see 

Courts,  94,  95. 
Judicial  Notice  of  Recognition,  see  Evidence, 

77. 
Extent   of   Recognition   of   Belligerency   of 

Confederate  States,  see  States,  339. 

5.  Recognition  of  belligerency  makes  the 
belligerent  an  independent  sovereign  for  the 
purposes  of  war.  The  Estrella,  4  Wheat. 
298,  4:  574 
Cited  in  The  Three  Friends   (United  States  v. 

Tlie  Tliree  Friends)   166  U.  8.  57,  41  L.  ed. 
916,  17  Sup.  Ct.  Rep.  495. 

6.  Existence  of  war  between  revolted 
South  American  colonies  and  Spain  recog- 
nized by  Congress.  The  Neustra  Senora  de 
la  Caridad,  4  Wheat.  497,  4:  624 
Cited  in  Ford  ▼.  Surget,  97  U.  S.  617,  24  L. 

ed.  1025. 


///.  CivU  War. 

Revolting  Subjects  as  Pirates,  see  Piracy, 

19. 
See  also  infra,  23,  24-26. 

7.  Before  the  Declaration  of  Independence 
the   war   between    Great   Britain   and   tha 
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United  Colonies,  jointly  and  separately,  was 
a  civil  war,  but  became  a  public  war  be- 
tween independent  governments  immediately 
upon  the  Declaration.  Ware  v.  Hylton,  3 
Dall.  199,  1 :  568 

Cited  In  United  States  v.  The  F.  W.  Johnson, 
Fed.  Cas.  No.  15,179— Schelble  v.  Bacho,  41 
Ala.  433 — Hubbard  v.  Uarnden  Exp.  Co.  10 
R.  I.  250. 

8.  Revolted  colonies  engaged  in  civil  war 
with  Spain  regarded  as  "states  at  war"  with 
the  latter,  within  the  meaning  of  the  treaty 
with  Spain.    The  Bello  Corrunes,  6  Wheat. 

152,  5:  229 

Cited  in  Hubbard  v.  Harnden  Exp.  Co.  10  It. 
I.  240. 

9.  A  civil  war  is  not  the  less  such  because 
it  is  called  an  "insurrection"  by  one  of  the 
parties,  and  the  insurgents  are  considered 
as  rebels  and  traitors.  Prize  Cases,  2 
Black,  635,  17:  459 
Cited   In    Hawkins   y.    Fllkens,   24    Ark.    309 — 

Dale  V.  Merchants'  Mut.  M.  Ins.  Co.  51  Me. 
470 — Blllgeiry  v.  Branch,  19  Gratt.  403,  100 
Am.  Dec.  679— Hedges  v.  Price,  2  W.  Va.  227, 
94  Am.  Dec.  507. 

10.  When  the  regular  course  of  justice 
is  interrupted  by  revolt,  rebellion,  or  insur- 
rection, so  that  the  courts  of  justice  cannot 
be  kept  open,  civil  war  exists;  and  hostili- 
ties may  be  prosecuted  on  the  same  footing 
as  if  those  opposing  the  government  were 
foreign  enemies  invading  the  land.  Prize 
Cases,  2  Black,  635,  17:  459 
Cited  in  Coppell  v.  Hall,  7  Wall.  554,  10  L.  ed. 

247— Texas  v.  White,  7  Wall.  740,  19  L.  ed. 
242— New  Orleans  v.  New  York  Mail  S.  S.  Co. 
20  Wall.  394,  22  L.  ed.  358— Ford  ▼.  Sur- 
get,  07  U.  S.  608,  24  L.  ed.  1022— La  Plant'e 
V.  United  States,  6  Ct.  CI.  310 — Bailey  v. 
Mllner,  1  Abb.  (U.  S.)  265,  1  Nat.  Bankr. 
Reff.  423,  Fed.  Cas.  No.  740 — Brown  v.  Hiatt, 
1  Dill.  380,  Fed.  Cas.  No.  2,011— Cuyler  v. 
Ferrlll,  1  Abb.  U.  S.  169,  Fed.  Cas.  No.  3,- 
523 — Ex  parte  McCann,  5  Am.  L.  Reg.  N.  S. 
158  note  Fed.  Cas.  No.  8,679 — Philips  v. 
Hatch,  1  Dill.  576,  Fed.  Cas.  No.  11.094— 
United  States  v.  Cathcart,  1  Bond,  564,  Fed. 
Cas.  No.  14.756— United  States  v.  299% 
Bales  of  Cotton,  Woolw.  246,  Fed.  Cas.  No. 
16,583— Hawkins  v.  Fllkins,  24  Ark.  SOS- 
Bailey  V.  Mllner,  35  Ga.  334 — Martin  v.  Hor- 
ton,  1  Bush,  631 — Corbln  v.  Marsh,  2  Duv. 
209 — Allen  v.  Brldgers,  52  Barb.  604 — 
Swlnncrton  ▼.  Columbian  Ins.  Co.  37  N.  Y. 
178,  03  Am.  Dec.  560 — Robinson  v.  Interna- 
tional L.  Assur.  Soc.  42  N.  Y.  62,  1  Am.  Rep. 
400 — Kneedler  v.  Lane,  3  Grant,  Cas.  519 — 
Ford  V.  Surget,  36  Phlla.  Leg.  Int.  29 — 
Hubbard  ▼.  Harnden  Exp.  Co.  10  R.  I.  253 
— Smith  V.  Brazelton,  1  Hcisk.  54,  2  Am. 
Rep.  678 — State  v.  White,  25  Tex.  Supp. 
616. 

Civil  War  of  1861-1865. 

Effect  on  Civil  Rights,  Liabilities  and 
Remedies  Generally,  see  infra,  V. 

Effect  of  Possession  of  Hostile  Terri- 
tory Under  Military  Authority, 
see  infra,  VI. 

Martial  Law,  see  infra,  VII. 

Who  are  Enemies,  see  infra,  18-23. 

Who  is  Prisoner  of  War,  see  infra,  28. 
'  Rights  of  Loyal  Residents  of  Seceding 
State,  see  infra,  29. 

Termination,  see  infra,  90,  92. 


Loss  of  Citizenship  by  Residence  in  In- 

surrectionary  Stat^,  see  infra,  29. 
Illegal   Trading   During,   see   Embaigo 

and  Nonintercourse,  VII. 
Judicial   Notice   of,   see   Evidence,   82, 

S3. 
Suspension  of  Interest  by,  see  Interest, 

171-173. 
Federal     Taxation    of    Insurrectionan- 

Districts,  see  Internal  Revenue,  V. 

b. 
Effect  of  Secession  Ordinance  on  Valid- 
ity  of    Subsequent   Judgment,   see 

Judgment,  141. 
Statute    of    Limitations     for     Wrongs 

Committed  During,  see  Limitations 

of  Actions,  17. 
Suspension     of     Limitations     by,    see 

Limitation  of  Actions,  654-664. 
Dissolution     of     Partnership     by,    see 

Partnership,  154. 
Mode  of  Conducting  as  to  Captures,  see 

Prize  and  Capture,  3. 
Removal  of  Cause  to  Federal  Court  for 

Acts     During,     see     Removal    of 

Causes,  IV.  f . 
As  to  Insurrectionary  and  Confederate 

States  Generally,  see  States,  X. 
See  also  supra  1-3. 

11.  The  War  of  the  Rebellion  was  a  pub- 
lic war.  Mauran  v.  Insurance  Companies 
(Mauran  v.  Alliance  Co.)    6  WalL  1, 

18:836 
Cited  ic  Coppell  v.  Hall,  7  Wall.  554.  19  L.  ed. 
247— New  Orleans  v.  New  York  Mail  S.  S. 
Co.  20  Wall.  394,  22  L.  ed.  358— Sprotc  t. 
United  States,  20  Wall.  471,  22  L.  ed.  374 
— Mitchell  V.  United  States  21  Wall.  351. 
22  L.  ed.  587— Ford  v.  Surget,  07  U.  8.  616. 
24  L.  ed.  1025 — Coolidge  ▼.  Guthrie,  1  FUpp. 
99,  Fed.  Cas.  No.  3,185 — ^Kanawha  Coal  Co. 
V.  Kanawha  ft  O.  Coal  Co.  7  Blatcbf.  409. 
Fed.  Cas.  No.  7,606 — The  Ambrose  Light,  i^ 
Fed.  430 — ^Ford  v.  Surget.  46  Miss.  155— 
Wellman  v.  Wickerman.  44  Mo.  486 — De  Jar- 
nette  v.  De  Givervllle,  56  Mo.  444 — Blllgerrj 
V.  Branch,  19  Gratt.  400.  100  Am.  Dec.  679 
— De  Rothschilds  v.  Auditor,  22  Gratt.  49 
— Emancipation  Proclamation  Cases,  31  Tex. 
643. 

12.  The  general  principles  and  purposes 
of  the  government  in  the  Civil  War  was  the 
re-establishment  of  the  national  authority 
and  the  ultimate  restoration  of  the  states 
and  their  citizens  to  their  national  relations 
under  better  forms  and  firmer  guaranties, 
without  any  view  of  subjugation  by  con- 
quest. United  States  v.  Cooke  (The  Venice) 
2  Wall.  258,  17:  866 
Cited  in  Calhoun  v.  Calhoun,  2  8.  C.  N.  8.  296 

State  V.  Bank  of  Tennessee,  5  Baxt.  4S. 


JV.  Alien  Enemies;  Belligerenis, 

a.  Who  Are, 

Allegiance  to  Conquerors  as  Making  Inhabi- 
tants Aliens,  see  Aliens,  16. 
Presumption  as  to,  see  Evidence,  205. 
See  also  Aliens,  3. 

13.  Limited  hostilities  between  two  na- 
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tions,  authorized  by  their  respective  gov- 
ernments, constitute  a  public  war,  and  the 
parties  enemies.    Bas  v.  Tingy,  4  Dall.  37. 

1 :  731 
Cited  in  Montoya  v.  United  States,  180  U.  S. 
267,  45  L.  ed.  524,  21  Sup.  Ct.  Rep.  858— 
Cushing  V.  United  States,  22  Ct.  CI.  34 — 
Metropolitan  Bank  v.  Van  Dyck,  27  N.  Y. 
449. 

14.  In  war,  the  belligerents  and  all  their 
citizens  and  subjects  are  enemies  to  each 
other.  All  intercourse  and  cammunication 
between  them  is  unlawful.  Jecker  v.  Mont- 
gomery, 18  How.  110,  15:  311 
Lamar  v.  Browne,  92  U.  S.  187,  23:  650 
Cited  in  Hanger  v.  Abbott  6  Wall.  535,  18  L. 

ed.  941— Levy  v.  Stewart.  11  Wall.  250,  20 
L.  ed.  88 — The  Adyocate,  Blatchf.  Prize  Cas. 
143,  Fed.  Cas.  No.  94— The  A.  J.  View, 
Blatchf.  Prize  Cas.  143,  Fed.  Cas.  No.  118 — 
Caldwell  v.  Soatbern  Exp.  Co.  1  Fllpp.  89, 
Fed.  Cas.  No.  2,303 — ^The  Edward  Barnard, 
Blatchf.  Prize  Cas.  123,  Fed.  Cas.  No.  4»291 
— The  Hiawatha,  Blatchf.  Prize  Cas.  14,  Fed. 
Cas.  No.  6,451 — The  PeterhoflC,  Blatchf.  Prize 
Cas.  497,  Fed.  Cas.  No.  11,024— United 
States  V.  100  Barrels  of  Cement,  3  Am.  L. 
Reg.  N.  S.  737,  Fed.  Cas.  No.  15,946— United 
States  V.  1,756  Shares,  Fed.  Cas.  No.  15,- 
t) 60a— United  States  v.  1,756  Shares,  Fed. 
Cas.  No.  15,960b — Perkins  v.  Rogers,  35  Ind. 
145,  9  Am.  Rep.  639 — Cohen  v.  New  York 
Mut.  L.  Ins.  Co.  50  N.  Y.  617,  10  Am.  Rep. 
522 — Con  ley  v.  Burson,  1  Heiak.  149 — Man- 
hattan L.  Ins.  Co.  V.  Warwick,  20  GratL  652^ 
3  Am.  Rep.  218. 

15.  Where  one  abandons  his  home,  enters 
the  military  lines  of  the  enemy,  and  is  in 
sympathy  and  co-operation  with  the  enemy, 
lie  is,  during  his  stay,  himself  an  enemy, 
and  liable  to  be  treated  as  such  as  to  both 
))erson  and  property.  Gates  v.  Goodloe,  101 
U.  S.  612,  25:  895 

16.  The  individual  acts  of  friendship  of 
a  subject  of  one  nation  at  war,  toward  the 
other  nation,  will  not  affect  his  status  as 
an  enemy.  The  Benito  Estenger,  176  U.  S. 
568,  20  Sup.  Ct.  Rep.  489,  44:  592 

17.  Citizens  of  a  neutral  country  estab- 
lished in  business  in  the  enemy's  country 
must  be  regarded  as  enemies,  and  their  prop- 
erty as  enemy's  property.  The  Flying  Scud 
V.  United  States  (The  Flying  Scud)  6  Wall. 
263,  18:  755 
Cited  in  The  Benito  Estenger,  176  U.   S.  571, 

44  L.  ed.  593,  20  Sup.  Ct.  Rep.  489 — The 
Paquete  Habana  (United  States  v.  The  Pa- 
quete  Habana)  180  U.  S.  466,  47  L.  ed.  904, 
2.1  Sup.  Ct.  Rep.  593 — Lee  v.  Kaufman,  3 
Hughes,   134,  Fed.  Cas.  No.  8,191. 

ClTil  war. 

18.  The  rule  that  war  makes  all  the  citi- 
zens or  subjects  of  one  belligerent  enemies  of 
the  government  and  of  all  the  citizens  or 
Rubjects  of  the  other  applies  equally  to  civil 
iind  to  international  wars.    United  States  v. 
Tooke  (The  Venice)  2  Wall.  258,        17:  866 
Cited  in  The  Reform  (United  States  v.  The  Re- 
form) 3  Wall.  632,  18  L.  ed.  110— The  Peter- 
hoff  (The  Pcterhoflr  v.  United  States)  5  Wall. 
«0,  18  L.  ed.  571 — Levy  v.  Stewart,  11  Wall. 
253.  20  L.  ed.  89 — Desmare  v.  United  States, 
03  U.  S.  611,  23  L.  ed.  960 — ^Bnrbank  v.  Con- 
rad, 96  U.  8.  301,  24  L.  ed.  727— Carver  v. 


United  States,  16  Ct.  CI.  884 — Brown  v. 
Hiatt,  1  Dill.  381,  Fed.  Cas.  No.  2.011— 
Kanawha  Coal  Co.  v.  Kanawha  &  O.  Coal 
Co.  7  Blatchf.  409,  Fed.  Cas.  No.  7,600  - 
Philips  V.  Hatch,  1  Dill.  576,  Fed.  Cas.  No. 
11,094 — ^The  Ambrose  Light.  25  Fed.  446 — 
Scheible  v.  Bacho,  41  Ala.  433 — Perkins  v. 
Rogers,  35  Ind.  148,  9  Am.  Rep.  639 — Hill 
V.  Baker,  32  Iowa,  310,  7  Am.  Rep.  193 — 
Mims  V.  Armstrong,  42  Miss.  435.  97  Am. 
Dec.  472 — De  Jarnette  v.  De  Giverville.  56 
Mo.  444 — Harden  v.  Boyce,  59  Barb.  432 — 
Pepin  V.  Lacbenmeyer,  45  N.  Y.  33 — Bank  of 
New  Orleans  v.  Matthews,  49  N.  Y.  15 — 
Bank  of  Tennessee  v.  Woodson.  5  Coldw.  183 
— Apperson  v.  Bynum,  5  Coldw.  350 — BiTl- 
gerry  v.  Branch,  19  Gratt,  428,  100  Am.  Dec. 
679 — McVeigh  v.  Bank  of  Old  Dominion,  26 
Gratt  835 — ^Wlnternlts  v.  Hyland,  3  W.  Va. 
476. 

19.  All  persons  residing  within  the  ter- 
ritory of  the  revolted  states,  whose  prop- 
erty may  be  used  to  increase  the  revenues 
of  the  hostile  power,  are  liable  to  be  treated 
as  enemies,  though  not  foreigners.  Prize 
Cases,  2  Black,  635,  17:  459 
Cited  in  The  Venice  (United  States  v.  Cooke) 

2  Wall.  274.  17  L.  ed.  867— The  Peterhoff 
(The  Peterhoff  v.  United  States)  5  Wall.  60, 
18  Fed.  571— Miller  v.  United  States  (Page 
V.  United  States)  11  Wall.  306,  20  L.  ed. 
145 — United  States  v.  Farragut,  22  Walt. 
423,  22  L.  ed.  884— Ford  v.  Surget,  97  U.  S. 
604.  24  L.  ed.  1021— Mills  v.  United  States. 
6  Ct.  CI.  268 — Ensley  v.  United  States,  6 
Ct.  CI.  290— Carver  v.  United  States,  16  Ct. 
CI.  384— Stovall  v.  United  States,  26  Ct.  CI. 
240 — Caldwell  v.  Southern  Exp.  Co.  1  Fllpp. 

89,  Fed.  Cas.  No.  2,303 — Coolidge  v.  Guthrie, 
1  Fllpp.  99,  Fed.  Cas.  No.  3,185 — Elgee  v. 
I^vell.  Woolw.  120,  Fed.  Cas.  No.  4,344 — 
The  Peterhoff,  Blatchf.  Prize  Cas.  497,  Fed. 
Cas.  No.  11,024 — The  Stephen  Hart,  Blatchf. 
Prize  Cas.  387,  Fed.  Cas.  No.  13,364-.-Unit- 
ed  States  v.  Cathcart.  1  Bond.  564.  F<^d. 
Cas.  No.  14.756— United  States  v.  1,756 
Shares,  Fed.  Cas.  No.  15,960b — United  States 
V.  Athens  Armory,  35  Ga.  355 — Mayer  v. 
Reed,  37  Ga.  487 — Wellman  v.  Wickerman, 
44  Mo.  486 — Mutual  Ben.  L.  Ins.  Co.  v.  Hill- 
yard,  37  N.  J.  L.  489,  18  Am.  Rep.  741 — 
Bank  of  New  Orleans  v.  Matthews,  49  N. 
T.  15 — Pennywit  v.  Foote,  27  Ohio  St.  628. 
22  ^m.  Rep.  340 — Merchants  Ins.  Co.  v.  Ed- 
mond,  17  Gratt.  150 — Ex  parte  Quarrier,  2 
W.  Va.  572 — Grinnan  v.  Edwards,  21  W.  Va. 
357 — Haymond  v.  Camden,  22  W.  Va.  197. 

20.  All  tho  people  of  each  state  or  dis- 
trict in  insurrection  against  the  United 
States  must  be  regarded  as  enemies,  until, 
by  the  action  of  the  legislature  and  the  exe- 
cutive, or  otherwise,  that  relation  is  thor- 
oughly and  permanently  changed.  United 
States  V.  Alexander  (Mrs.  Alexander's  Cot- 
ton) 2  Wall.  404,  17:  915 
Cited  In  The  Peterhoff  (The  Peterhoff  v.  United 

States)  5  Wall.  60,  18  L.  ed.  572— The 
Onachita  Cotton  (Wlthenbury  v.  United 
States)  6  Wall.  532,  18  L.  ed.  039— Coppell 
V.  Hall,  7  Wall.  554,  19  L.  ed.  247— New  Or- 
leans V.  New  York  Mail  S.  S.  Co.  20  Wall. 
394,  22  L.  ed.  358— Hamilton  v.  Dillin.  21 
Wall.  96.  22  L.  ed.  533— Mitchell  v.  United 
States,  21  Wall.  351,  22  L.  ed.  587— Gooch 
V.  United  States.  15  Ct.  Li.  287— thesapeak«» 
ft  O.  R.  Co.  V.  United  States,  20  Ct.  CI.  66 
— Brown  v.  Hiatt,  1  Dill.  381,  Fed.  Cas.  No. 
2,011 — Caldwell  v.  Southern  Exp.  Co.  1  Flipp. 

90,  Fed.  Cas.  No.  2,303 — Coolidge  v.  Guthrie. 
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1  Fllpp.  90.  F*ed.  Cas.  No.  3,185 — Eljfce  v. 
Lovell,  Woolw.  121,  Fed.  Cas.  No.  4,344— 
Kanawba  Coal  Co.  v.  Kanawha  &  O.  Coal  Co. 
7  Blatchf.  409,  Fed.  Cas.  No.  7,606 — Philips 
V.  Hatch,  1  Dill.  576,  Fed.  Cas.  No.  11,094— 
Planters'  Bank  t.  St.  John,  1  Woods,  601, 
Fed.  Cas.  No.  11,208— United  States  v.  1.500 
Bales  of  Cotton,  Fed.  Cas.  No.  15,958 — White 
V.  Red  Chief,  1  Woods,  41,  Fed.  Cas.  No.  17.- 
556— The  Ambrose  Light,  25  Fed.  446 — Wat- 
son V.  Stone,  40  Ala.  469,  91  Am.  Dec.  484 — 
Schelble  v.  Bacho,  41  Ala.  433 — ^Taylor  y. 
.Tenklns,  24  Ark.  340,  88  Am.  Dec.  773 — 
Latham  v.  Claik,  25  Ark.  603 — Rice  v.  Shook, 
27  Ark.  138,  11  Am.  Rep.  783 — Mayer  v. 
Reed,  37  Ga.  488 — Perkins  y.  Rogers,  35  Ind. 
153,  9  Am.  Rep.  639 — Hill  y.  Baker,  32  Iowa, 
310,  7  Am.  Rep.  193 — ^Kershaw  y.  Kelsey, 
100  Mass.  570,  1  Am.  Rep.  142,  97  Am.  Dec. 
124 — Hill  y.  Boyiand,  40  Miss.  631 — Durden 
y.  Smith,  44  Miss.  553 — Statham  y.  New 
York  L.  Ins.  Co.  45  Miss.  504.  7  Am.  Rep. 
737— Shacklett  y.  Polk,  51  Miss.  391— Well- 
man  y.  WIckerman,  44  Mo.  486 — De  Jarnefte 
y.  De  GIveryllle,  56  Mo.  444 — Smith  y. 
Gaines,  38  N.  J.  Eq.  67 — Mutual  Ben.  L.  Ins. 
Co.  y.  Hlllyard,  37  N.  J.  L.  489,  18  Am. 
Rep.  741 — Edgerton  y.  New  York  &  H.  R.  Co. 
39  N.  Y.  231— Woods  y.  Wilder,  43  N.  Y. 
168,  3  Am.  Rep.  684 — Bank  of  New  Orleans 
y.  Matthews,  49  N.  Y.  15— Hubbard  y.  Harn- 
den  Exp.  Co.  10  B.  I.  252— Mitchell  y.  De 
Schamps,  13  Rich.  Eq.  13 — Gholson  y.  Black- 
man,  4  Coldw.  595 — Cummlngs  y.  Dlggs,  1 
Heisk.  72— Hall  y.  Keese,  31  Tex.  543— Blll- 
gerry  y.  Branch,  19  Gratt.  406,  100  Am.  Dec. 
679 — Newton  y.  Bushong,  22  Gratt.  638,  12 
Am.  Rep.  553 — Small  y.  Lumpkin,  28  Gratt. 
835 — Hedges  y.  Price,  2  W.  Va.  218,  04  Am. 
Dec.  507 — Haymond  y.  Camden,  22  W.  Va. 
197. 

21.  Persons  residing  in  the  insurrected 
states  at  any  time  during  the  Civil  War 
must  be  considered  as  enemies,  without  re- 
gard to  their  personal  sentiments  or  disposi- 
tions. The  Peterhoff  v.  United  States  <The 
PeterhofT)  5  Wall.  28,  18:  564 
Cited  In  The  Benito  Estenger,  176  U.  S.  571,  44 

L.  ed.  593,  20  Sup.  Ct.  Rep.  489 — Schelble 
y.  Bacho,  41  Ala.  433 — Perkins  y.  Rogers,  35 
Ind.  153,  0  Am.  Rep.  630 — Hill  y.  Baker,  32 
Iowa,  310,  7  Am.  Rep.  103. 

22.  In  a  civil  war,  those  are  to  be  treated 
as  enemies  who,  although  subjects  of  the 
lawful  government,  are  residents  of  the  ter- 
ritory under  the  control  of  the  party  re- 
sisting that  government,  and  their  property 
may  be  lawfully  confiscated.  Page  v.  Unit- 
ed States  (Miller  v.  United  States)  11  Wall. 
268,  20:  135 
Cited  in  Manley  y.  Park,  62  Kan.  561,  64  Pac. 

28 — Mlcou  y.  Benjamin,  26  La.  Ann.  721 — 
State  y.  United  States  ft  C.  Exp.  Co.  60  N. 
H.  255 — Opinion  of  Justices,  66  N.  H.  632. 
83  Atl.  1076. 

23.  A  firm  doing  business  in  the  enemy's 
territory,  where  the  active  member  of  the 
firm  resided,  must  be  ruled  by  his  status,  in 
reference  to  the  property  of  the  firm  under 
his  control  in  the  enemy's  country.  The 
Wm.  Bagaley  v.  United  States  (The  Wil- 
liam Bagaley)    5  Wall.  377,  18:  583 


b.  Bights,   Duties,   and  DisdbUUies  of, 

Generally. 

Right  to  Sue  or  be  Heard  in  Prize  Coiirt,  see 

Admiralty,  342,  342a. 
Rights   of   British   Subjects   after    War  of 

Revolution,  see  Aliens. 
Affirming  Judgment  in  Favor  of  Alien  En- 
emy, see  Appeal  and  Error,  4992. 
Right  to  Blockade  Mouth  of  River  Occupied 

by  Neutrals,  see  Blockade,  5. 
Confiscation  of  Enemy's  Property,  see  Con- 
fiscation and  Sequestration. 
Right  of  Neutrals,  see  Neutrality    II. 
Matters  as  to  Prize  and  Capture,  see  Prize 

and  Capture. 
Liability  of  Enemy's  Vessels  to  Capture,  see 

Prize  and  Capture,  I.  g,  3. 
Liability  of  Enemy's  Property  Generally  to 

Capture,  see  Prize  and  Capture,  I.  g. 

5. 
Capture   of  Neutral   Property   while  being 

taken     from     Enemy's     Territory,    see 

Prize  and  Capture,  85,  86. 
Liability  to  Capture  of  Property  in  Enemy's 

Territory,  see  Prize  and  Capture,  94- 

102. 
Right  to  Restitution  of  Property,  see  Prize 

and  Capture,  260-262. 

24.  In  civil  war  belligerent  rights  may  be 
added  to  those  of  sovereignty.  Rose  t. 
Himely,  4  Cranch,  241,  2:  608 
Distinguished   in   Norrls   v.   Doniphan,   4   Mot 

(Ky.)  395. 

Cited  In  Prize  Cases,  2  Black,  673.  17  T^  ed. 
478 — Miller  t.  United  States  (Page  v.  United 
States)  11  Wall.  307,  20  L.  ed.  145— The 
Amy  Warwick,  2  Sprague,  133.  Fed.  Cts. 
No.  341 — Dole  ▼.  New  England  Mut.  M.  Iw. 
Co.  2  Cliff.  420,  F'ed.  Cas.  No.  3,966— The 
Hiawatha,  Blatchf.  Prize  Cas.  10,  Fed.  Cts. 
No.  0,451 — The  Sarah  Starr,  Blatcbf.  Prii^ 
Cas.  83,  Fed.  Cas.  No.  12,352 — United  Statn 
V.  The  Tropic  Wind.  2  Hayw.  &  H.  375.  Fed. 
Cas.  No.  16.541a — United  States  v.  The  Trop- 
ic Wind,  6  D.  C.  357  Appx. — Kershaw  v. 
Kelsey,  100  Mass.  576,  1  Am.  Rep.  142.  97 
Am.  Dec.  124 — Beime  v.  Brown,  4  W.  Vt.  T9 
— Caperton  v.  Martin,  4  W.  Va.  140.  6  Am. 
Rep.  270. 

25.  During  the  existence  of  the  civil  war 
between  Spain  and  her  colonies,  the  colonic 
were  deemed  by  us  belligerent  nations,  and 
entitled,  so  far  as  concerns  us.  to  all  the 
sovereign  rights  of  war  against  their  enemv. 
The  Santissima  Trinidad,  7  Wheat.  283, 

5:454 

Cit^  in  Prize  Cases,  2  Black,  669.  17  L.  eo. 
417— Williams  v.  Bruffy,  96  U.  S.  190.  24 
L.  ed.  720 — Ford  v.  Surge t,  97  U.  S.  613, 
24  L.  ed.  1024— The  Amy  Warwick,  2 
Sprague,  133,  Fed.  Cas,  No.  341— The  Chai> 
man,  4  Sawy.  512,  Fed.  Cas.  No.  2.6<»2— 
Dole  y.  New  England  Mut.  M.  Ins.  Co.  2  Cliff- 
427.  Fed.  Cas.  No.  8.966 — The  Hlawaiht. 
Blatchf.  Prise  Cas.  10,  Fed.  Cas.  No.  6,451— 
United  States  v.  129  Packages,  2  Am.  L.  Bff. 
N.  S.  424,  Fed.  Cas.  No.  15.941— Fnltrf 
States  V.  100  Barrels  of  Cement,  3  Am.  L. 
Reg.  N.  S.  738,  Fed.  Cas.  No.  15.943- 
United  States  y.  1,500  Bales  of  Cottoo.  Fed 
Cas.  No.  15,058 — United  States  v.  The  Trpp- 
Ic  Wind,  2  Hayw.  &  N.  381.  Fed.  Cas.  So. 
16,541a— The  Ambrose  Light,  25  Fed.  429- 
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Moseley  y.  Tutblll,  45  Ala.  650,  6  Am.  Rep. 
710— Hawkins  v.  Fllklns,  24  Ark.  308— 
I'nltod  States  v.  The  Tropic  Wind,  6  D.  C. 
355  Appx. — Perkins  ▼.  Rogers,  35  Ind.  156, 
9  Am.  Rep.  639 — Price  v.  Poynter,  1  Bush, 
.•^91.  89  Am.  Dec.  631 — Martin  t.  Hortin,  1 
Bush,  632 — ^Brou  v.  Eohn,  12  La.  101 — Hill 
▼.  Boy  land.  40  Miss.  630 — Hubbard  y.  Harn- 
den  Exp.  Co.  10  R.  I.  249 — Smith  y.  Brazel- 
ton.  1  Heisk.  58,  2  Am.  Rep.  678 — Wright 
V.  Overall,  2  Coldw.  341 — Thornburg  v.  Har- 
ris. 3  Coldw.  169 — Hedges  y.  Price,  2  W.  Va. 
213,  94  Am.  Dec.  507. 

26.  The  belligerent  party  who  claims  to 
be  soYereign  may  exercise  both  belligerent 
and  soYereign  rights.  Prize  Cases,  2  Black, 
635,  17: 459 
Cited  in  Williams  y.  Bruffy,  96  IT.  S.  185,  24 

L.  ed.  717 — Oakes  y.  United  States,  174  U.  S. 
795,  43  L.  ed.  1175,  10  Sup.  Ct.  Rep.  864 — 
The  Anna,  Blatchf.  Prize  Gas.  339,  Fed.  Cas. 
No.  402 — The  Chapman,  4  Sawy.  501,  Fed. 
Cas.  No.  2,602 — The  D.  Sargeant,  Blatchf. 
Prize  Cas.  576,  Fed.  Cas.  No.  4,098 — The 
Sally  Magee,  Blatchf.  Prize  Cas.  384,  Fed. 
Cas.  No.  12,260— United  States  y.  269 1^ 
Bales  of  Cotton,  Woolw.  246,  Fed.  Cas.  No. 
16,583 — United  States  ex  rel.  Henderson  y. 
Wright,  Fed.  Cas.  No.  16,777 — The  Ambrose 
Light,  25  Fed.  425— Schelble  y.  Bacho,  41 
Ala.  433 — Ward  y.  Central  R.  &  Bkg.  Co. 
37  Ga.  529 — Perkins  y.  Rogers,  35  Ind.  144, 
9  Am.  Rep.  639 — Bell  y.  Louisville  &  N.  R. 
Co.  1  Bush,  406.  89  Am.  Dec.  632 — Kershaw 
Y.  Kelsey,  100  Mass.  576,  1  Am.  Rep.  142, 
97  Am.  Dec.  124 — Jewell  y.  Gilbert,  64  N.  H. 
16,  10  Am.  St.  Rep.  357,  5  At!.  80 — Hubbard 
Y.  Harnden  Exp.  Co.  10  R.  I.  248 — Mitchell 
Y.  De  Schamps,  13  Rich.  Eq.  13 — Cummings 
Y.  Dlggs.  1  Helsk.  72 — Dougherty  y.  Cart- 
wright,  31  Tex.  543 — Walker  y.  Christian, 
21  Gratt.  300 — Newton  y.  Bushoug,  22  Gratt. 
637,  12  Am.  Rep.  553 — Hedges  v.  Price,  2 
W.  Va.  228,  94  Am.  Dec.  507 — Caperton  y. 
Martin,  4  W.   Va.   141,  6  Am.  Rep.  270. 

27.  If  a  foreign  war  break  out,  a  citizen 
abroad  should  return  to  his  cotmtry  without 
delay;  if  a  ciYil  war  break  out  and  he  re- 
side in  a  rebellious  section,  he  should  at 
once  return  to  and  support  the  regular  es- 
tablished government.  The  Wm.  Bagaley  v. 
United  States  (The  William  Bagaley)  5 
Wall.  377,  18:  583 
Cited  in  Gates  y.  Goodloe.   101  U.  S.  617,  25 

L.  ed.  897— Foster  y.  United  States,  5  Ct 
CI.  416— Desmare  y.  United  States,  10  Ct.  CI. 
390— Seymour  y.  Bailey,  66  111.  298 — Hall 
Y.  Connecticut  Mut.  L.  Ins.  Co.  68  111.  361. 

28.  One  cannot  be  treated  as  a  prisoner 
of  war  who  lived  in  Indiana  for  twenty 
years,  was  arrested  there,  and  had  not  been, 
during  the  late  troubles,  a  resident  of  any 
of  the  states  in  rebellion.  Re  Milligan,  4 
Wall.  2,  18:  281 

29-33.  Persons  faithful  to  the  Union,  who 
escaped  from  the  Confederate  states,  and 
subsequently  resided  in  the  loyal  states  or 
in  neutral  countries,  lost  no  rights  as  citi- 
zens by  reason  of  temporary  and  con- 
strained residence  in  the  insurrectionary 
states.  The  Peterhoff  v.  United  States  (The 
PoterhofT),  5  Wall.  28,  18:  564 


F«  Civil  Rights,  LiahUities,  and  Reme' 
dies  Generally, 

Of  Alien  Enemies  or  Belligerents,  see  supra, 
IV.  b. 

Right  of  Alien  Enemy  to  Take  Land  by  De- 
vise, see  Aliens,  30. 

Invalidity  of  Judgment  within  Federal 
Lines  against  Confederate,  see  Judg- 
ment, 209. 

Validity  of  Judgment  without  Service 
Against  Defendant  within  Enemy's 
Lines,  see  Judgment,  222. 

Invalidity  of  Foreclosure  Sale  against  one 
Residing  in  Insurrectionary  State,  see 
Mortgage,  348,  412. 

Liability  of  Purchaser  on  Foreclosure  for 
Waste  and  Destruction  Committed  Dur- 
ing, see  Mortgage,  438a. 

Right  to  Redemption  by  Parties  not  Noti- 
fied of  Foreclosure  Proceedings  During 
War,  see  Mortgage,  527. 

Validity  of  Judgment  against  Person  Ab- 
sent and  Enlisted  in  Hostile  Army,  see 
Judicial  Sale,  118. 

Lessee's  Duty  to  Repair  Damages  Done  by 
Public  Enemy,  see  Landlord  and  Ten- 
ant, 8. 

Relief  of  Loyal  Postmasters  from  Losses 
by  Conferedate  Forces,  see  Postoffice, 
2. 

Effect  of  Interruption  of  Possession  under 
Private  Land  Claim  During  Continu- 
ance of  War,  see  Private  Land  Claims, 
176. 

Conditions  Engendered  by  War  as  Excusing 
Nonsettlement  on  Private  Land  Grant, 
see  Private  Land  Claims,  238-240. 

Effect  of  Breach  of  Allegiance  to  Grantor 
Nation  on  Right  to  Have  Private  Land 
Claim  Confirmed,  see  Private  Land 
Claims,  437. 

Liability  of  Persons  or  Corporations  Receiv- 
ing Benefit  from  Work  Done  by  United 
States  as  Necessity  of  War,  see  United 
States,  282. 

Service  by  Publication  During  War,  see 
Writ  and  Process,  92. 

Effect  of  War  on  Sufficiency  of  Protest,  see 
Appeal  and  Error,  1894. 

Effect  of,  on  Time  for  Taking  Appeal,  see 
Appeal  and  Error,  2606,  2607. 

Effect  of  War  on  Validity  of  Contract,  see 
Contracts,  IV.  b. 

Termination  of  Obligation  of  Guardian  by, 
see  Guardian  and  Ward,  20. 

Effect  on  Agent's  Right  to  Receive  Insur- 
ance Premium,  see  Insurance,  51. 

Existence  of  War  as  Excuse  for  Nonpay- 
ment of  Insurance  Premium,  see  In- 
surance, 323,  332. 

Effect  of  War  to  Stop  Interest,  see  Interest, 
169-173. 

Effect  of  Military  Dispossession  on  Liabil- 
ity for  Rent,  see  Landlord  and  Tenant, 
52-54. 

Suspension  of  Limitations  by,  see  Limita- 
tion of  Actions,  IV.  d. 

Dissolution  of  Partnership  by,  see  Partner- 
ship, 152-154. 
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Revocation  of  Agency  by,  see  Principal  and 

Agent,  9,  10,  82. 
Revocation   of  Power   of  Attorney  by,   see 

Principal  and  Agent,  41, 

34.  The  right  of  a  party  residing  with- 
in the  Confederate  States  to  appoint  an 
agent  in  the  North  to  care  for  his  property 
impliedly  recognized.  United  States  t. 
Lee,  106  U.  S.  196,  1  Sup.  Ct.  Rep.  240, 

27;  171 
Cited  In  Williams  t.  Paine,  7  App.  D.  C.  142. 

35.  While  the  existence  of  war  closes  the 
courts  of  each  belligerent  to  the  citizens  of 
the  other,  it  does  not  prevent  the  citizens  of 
one  belligerent  from  taking,  proceedings  for 
tho  prote(;|bion  of  their  own  property,  in  its 
own  courts,  against  the  citizens  of  the  other, 
whenever  the  latter  can  be  reached  by  proc- 
ess.   Masterson  v.  Howard,  18  Wall.  99, 

21 :  764 
Cited  in  Washington  University  v.  Finch,  18 
Wall.  Ill,  21  L.  ed.  821— Lee  v.  Rogers  2 
Sawy.  509,  Fed.  Cas.  No.  8,201 — Rodgers  v. 
Dlbrell,  6  Lea,  80 — Haymond  v.  Camden,  22 
W.  Va.  104. 

36.  The  property,  found  in  a  loyal  state, 
of  citizens  residing  in  insurrectionary 
states,  is  liable  to  seizure  and  sale  for  debts 
contracted  before  the  outbreak  of  the  war, 
as  in  the  case  of  other  nonresidents.  Wash- 
ington University  v.  Finch,  18  Wall.  106, 

21:818 

37.  This  court  has  never  gone  further,  in 
protecting  the  property  of  citizens  residing 
in  the  insurrectionary  states  from  judicial 
sale,  than  to  declare  that,  where  such  citizen 
has  been  driven  from  his  home  by  a  special 
military  order,  and  forbidden  to  return,  ju- 
dicial proceedings  against  him  were  void. 
Washington  University  v.  Finch,  18  Wall. 
106,  21:818 
Cited  In  Montgomery  v.  Samory,  99  U.  S.  489, 

25  L.  ed.  377— Lee  v.  Rogers,  2  Sawy.  668, 
Fed.  Cas.  No.  8,201 — Jenkins  v.  Hannan,  26 
Fed.  664— McNaIr  v.  Toler,  21  Minn.  184— 
Haymond  v,  Camden,  22  W.  Va.  202. 

Editorial  note. 

EflFect  of  war  on  dealings  between  citi- 
zens of  belligerent  powers.  8:  793 

Revival  of  liability  at  close  ot  War. 

Demand  of  Payment  of  Promissory  Note 
after  Close  of  War,  see  Bills  and 
Notes,  186. 

38.  Complainants  who,  before  the  Civil 
War,  had  brought  suit  in  the  circuit  court 
of  the  United  States  in  Texas,  against  citi- 
zens of  that  state,  to  quiet  title  to  a  tract 
of  land,  had  a  right  to  proceed  in  such  suit 
to  protect  their  property  from  seizure,  inva- 
sion, or  disturbance  by  citizens  of  that  state, 
so  soon  as  court  was  opened  after  the  cessa- 
tion of  hostilities,  whether  an  official  procla- 
mation had  been  made  or  not.  Masterson  v. 
Howard,  18  Wall.  99,  21 :  764 
Cited  In  Bond  v.  Moore,  93  U.   S.  595,  23  L. 

ed.  983. 

39.  A  holder  of  a  bill  of  exchange  might 
demand  its  payment  by  the  drawee  in.  New 
Orleans,  and  notify  his  indorser  in  Tennes- 


see of  the  nonpayment,  at  any  time  after  the 
President's  order  of  April  29,  1865,  which 
removed  all  restrictions  on  commercial  in- 
tercourse between  these  places.  Bond  ▼. 
Moore,  93  U.  S.  593,  23:  983 

40.  Where  a  debt  is  not  confiscated,  the 
right  to  enforce  payment  revives  with  the 
restoration  of  peace.  Hanger  v.  Abbott,  6 
WaU.  532,  18:939 

41.  Absolute  suspension  of  tho  right  of 
the  citizens  of  one  belligerent  to  sue  the 
citizens  of  the  other,  and  prohibition  to  ex- 
ercise such  right,  exist  during  war,  by  the 
law  of  nations;  but  the  restoration  of  peace 
removes  the  disability  and  opens  the  door^ 
of  the  courts.  Caperton  v.  Bowyer,  14  Wall 
216,  20: 882 
Levy  V.  Stewart,  11  Wall.  244,  20:86 
Cited  in  McKlnzle  v.  Hill,  51  Mo.  307,  11  An. 

Bep.  460. 


VI.  Conquests  and  Resulting  RiffiUs, 

Establishment  of  Custom-house  in  Enemy's 
Country,  see  infra,  88. 

Effect  of  Restoration  of  Peace  on  Govein- 
ment  Established  in  Conquered  Terri- 
tory Under  Military  Authority,  see 
infra,  91. 

Extending  Boundaries  of  United  States  bj, 
see  Boundaries,  5. 

Occupancy  of  Cuba  under  Military  Author- 
ity, see  Cuba. 

Acquisition  of  Dominion  by  Conquest  tad 
Cession,  see  International  Law,  IV. 

Permanent  Results  of  Conquest,  Cession,  or 
Change  in  Government,  see  Internation- 
al Law,  V. 

Territory  Ceded  to,  or  Conquered  by  United 
States,  see  Territories,  11-15. 

Effect  of  War  to  Abrogate  Treaties,  see 
Treaties,  70,  71. 

Effect  of  War  on  Rights  Acquired  under 
Treaty,  see  Treaties,  74. 

42.  Firm  possession  of  hostile  territory 
must  be  acquired  by  conquest  and  occupa- 
tion in  order  to  enable  the  successful  bellig- 
erent to  exercise  the  rights  of  sovereignty 
thereof.  United  States  v.  Rice,  4  Wheat 
246,  4: 562 
Cited  In  Lincoln   v.  United  States.   197  U.  S. 

428,  49  L.  ed.  818,  25  Snp.  Ct.  Rep.  455. 

43.  [The  effect  of  the  capitulation  of 
Dominica  was  to  protect  equally  property  of 
residents  and  nonresidents,  on  the  high  sesa 
Miller  y.  The  Resolution  (Fed.  Ct.  App.)  2 
Dall.  1,  1 :  263J 

44.  So  far  as  private  rights  are  concerned 
the  principles  of  English  jurisprudence  htTe 
been  adopted  by  most  of  the  states;  but  ts 
regards  conquest  in  war  and  the  powers  of 
the  Executive  the  Constitution  and  laws  of 
the  United  States  are  the  only  guide.  Flem- 
ing V.  Page,  9  How.  603,  13:276 
Cited  In  United  States  v.  Wonff  Kim  Ark.  Ifi9 

U.   S.  710,  42   L.  ed.  912,  18   Sup.  Ct  Bep. 
456. 
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45.  The  government  had  the  same  power 
and  rights  in  territory  held  by  it  by  con- 
quest in  the  in^arrectionary  states  as  if  the 
territory  had  belonged  to  a  foreign  country, 
and  had  been  subjected  in  a  foreign  war. 
New  Orleans  v.  New  York  Mail  S.  S,  Co.  20 
Wall.  387,  22:  354 

46.  The  government,  on  conquering  terri- 
tory in  insurrectionary  states,  had  a  right 
to  displace  the  pre-existing  authority,  and 
to  assume  the  exercise  of  all  the  powers  and 
functions  of  government.  New  Orleans  ▼. 
New  York  Mail  S.  S.  Co.  20  Wall.  387, 

22*  354 
Cited  in  Dooley  v.  United  States,  182  U.  S.  231» 
45  L.  ed.  1081,  21  Sup.  Ct.  Rep.  762 — Dan- 
iel y.  Hutcheson,  80  Tex.  60,  22  S.  W.  933. 

47.  A  lease  for  ten  years  of  a  portion  of 
the  water  front  of  New  Orleans,  made  and 
executed  by  the  mayor  and  boards  of  finance, 
and  street  landings  appointed  by  the  com- 
manding general  during  military  occupation, 
is  valid  for  the  unexpired  term  after  the 
military  jurisdiction  terminated,  especially 
where  ratified  by  the  new  city  administra- 
tion by  receiving  and  retaining  the  rent  due 
under  it.  New  Orleans  v.  New  York  Mail  S. 
S.  Co.  20  Wall.  387,  22:  354 
Cited  in  Detroit  v.  Detroit  City  R.  Co.  56  Fed. 

900 — Detroit  v.  Detroit  City  R.  Co.  60  Fed. 
168. 

48.  Neither  the  President  nor  any  mili- 
tary officer  can  establish  a  court  in  a  con- 
quered country  and  authorize  it  to  decide 
upon  the  rights  of  the  United  States  or  of 
individuals  in  prize  cases,  nor  to  administer 
laws  of  nations.  Jecker  v.  Montgoinery,  13 
How.  498,  14:  240 
Cited  in  Jecker  y.  Montgomery,  18  How.  Ill, 

15  L.  ed.  312 — The  Grapesbot  (The  Grape- 
shot  T.  Wallerstein)  9  Wall.  133,  19  L.  ed. 
653 — Dooley  v.  United  States.  182  U.  S.  234, 
45  L.  ed.  1082,  21  Sup.  Ct.  Rep.  762— 
Perkins  v.  Rogers,  35  Ind.  160,  0  Am.  Rep. 
639 — Norris  v.  Doniphan,  4  Met.  (Ky.)  398 
— Daniel  v.  Hutcheson,  86  Tex.  62,  22  S.  W. 
033. 

49.  An  inference  that  a  military  govern- 
ment established  in  conquered  territory  is  to 
continue   subsequent   to   the   conclusion   of 
peace  arises  from  the  failure  of  the  Presi- 
dent and  of  Congress  to  dissolve  it.    Cross 
▼.  Harrison,  16  How.  164,  14:  889 
Cited  in  The  Grapeshot  (The  Grapesbot  y.  Wal- 
lerstein)   9  Wall.   133,   19   L.   ed.   653— New 
Orleans  v.  New  York  Mail  S.  S.  Co.  20  Wall. 
394,  22  L.  ed.  358— Hamilton  v.   Dillin,  21 
Wall.  87,  22  L.  ed.  531— Hawaii  v.  Manklchi, 
190  U.  S.  216,  47  L.  ed.   1022,  23  Sup.   Ct. 
Rep.    787 — The    Amy    Warwick,    2    Sprague, 
134,  Fed.  Cas.  No.  341— United  States  v.  Col- 
lier, 8  Blatchf.  341,  Fed.  Cas.  No.  14,833— 
McGuire  y.  Buckley,  58  Ala.  128 — Treadway 
V.   Schnauber,   3    Dak.  276,  46  N.   W.  464— 
Perkins  v.  Bogers,  36  Ind.  166,  9  Am.  Bep. 
639. 

Suspension  of  existing:  laws. 

50.  Upon  capture  of  hostile  territory,  the 
successful  nation  exercises  all  civil  and  mili- 
tary authority  over  the  place,  and  the  laws 
and  authority  of  its  original  possessor  are 


suspended  until  recapture.     United  States 
V.  Rice,  4  Wheat.  246,  4:  562 

CiUd  in  Thorington  v.  Smith,  8  Wall.  10.  lt> 
L.  ed.  363 — The  Grapeshot  (The  Grapeshot 
V.  WallerstelD)  9  Wall.  133,  19  L.  ed.  653— 
Hanauer  v.  Woodruff,  15  Wall.  446,  21  L.  ed. 
227 — United  States  v.  Huckabce.  16  Wall. 
434,  21  L.  ed.  464 — Coleman  v.  Tennessee,  97 
U.  S.  536.  24  L.  ed.  1129 — Ford  v.  Surget, 
97  U.  S.  612.  24  L.  ed.  1024 — Dow  v.  John- 
son, 100  U.  S.  183,*  25  L.  ed.  641— Underhiil 
V.  Hernandez,  168  U.  S.  253,  42  L.  ed.  457. 
18  Sup.  Ct.  Bep.  83 — United  States  v.  Wong 
Kim  Ark.  169  U.  S.  683,  42  L.  ed.  903,  18 
Sup.  Ct.  Bep.  456 — Baldy  v.  Hunter,  171  U. 
S.  393,  43  L.  ed.  210,  18  Sup.  Ct.  Bep.  890 
-De  Lima  v.  Bidwell,  182  U.  S.  181,  45  L. 
ed.  1050,  21  Sop.  Ct.  Bep.  743 — Downes  v. 
Bidwell,  182  U.  S.  303,  45  L.  ed.  1113,  21 
Sup.  Ct.  Bep.  770 — The  Hiawatha.  Blatchf. 
Prize  Cas.  11,  Fed.  Cas.  No.  6,451 — The  Park- 
hill,  Fed.  Caa.  No.  10,755a — United  States  t. 
100  Barrels  of  Cement,  3  Am.  L.  Beg.  N.  S. 
739,  Fed.  Cas.  No.  15,945 — United  States  v. 
Belter,  4  Am.  L.  Beg.  N.  S.  545,  Fed.  Cas. 
No.  16,146— United  States  v.  Stark,  11  Am. 
L.  Beg.  N.  S.  38,  Fed.  Cas.  No.  16,378 — 
Watson  Y.  Stone,  40  Ala.  466.  91  Am.  Dec. 
484 — Turner  t.  Turner,  44  Ala.  450 — Hill 
▼.  Erwin,  44  Ala.  667 — Hawkins  ▼.  Fllkins, 
24  Ark.  306— Miller  v.  Gould.  38  Ga.  477— 
Snodgrass  v.  Adams,  26  La.  Ann.  236 — Shar- 
key V.  Bankston,  30  La.  Ann.  893 — Scott  v. 
Billgerry,  40  Miss.  133— Hill  v.  Boyland.  40 
Miss.  630— State  v.  Bell,  61  N.  C.  (Phfil. 
L.)  88 — Penny  wit  v.  Foote,  27  Ohio  St.  623, 
22  Am.  Bep.  340 — Culllns  v.  Overton,  7  Okla. 
482,  54  Pac.  702 — ^Hubbard  v.  Hamden  Exp. 
Co.  10  B.  I.  253 — Hefferman  v.  Porter,  6 
Coldw.  396,  98  Am.  Dec.  459 — Dillard  v.  Al- 
exander, 9  Heisk.  725 — Lewis  v.  Hearne,  34 
Tex.  384 — Grant  v.  Chambers.  34  Tex.  585 — 
Daniel  v.  Hutcheson,  86  Tex.  62,  22  S.  W.  933 
— Billgerry  v.  Branch,  19  Gratt.  408,  100 
Am.  Dec.  679 — Hedges  v.  Price,  2  W.  Va.  219, 
94  Am.  Dec.  507. 

51.  The  doctrine  of  international  law  as 
to  the  effect  of  military  occupation  of  ene- 
my's territory  upon  its  former  laws  applies 
to  a  case  where  an  offense  was  committed 
in  Tennessee  by  a  soldier  of  the  United 
States.  The  officers  and  soldiers  of  the 
Army  of  the  United  States  in  Tennessee, 
during  the  war  were  not  subject  to  the  laws 
or  amenable  to  the  tribunals  of  the  hostile 
country.  Coleman  v.  Tennessee,  97  U.  S. 
509,  24:  1118 

52.  Upon  the  conquest,  by  the  United 
States,  of  New  Mexico,  while  that  Territory 
was  held  by  the  United  States  as  occupyinj? 
conqueror,  the  ordinances  of  the  provisional 
government  creating  a  judicial  system  were 
valid,  and  displaced  prior  incompatible  in- 
stitutions, and  could  be  revoked  or  modified 
by  the  United  States  alone,  either  by  direct 
legislation  by  Congress,  or  by  the  territorial 
government  in  the  exercise  of  powers  dele- 
gated by  Congress.  Leitensdorfer  v.  Webb, 
20  How.  176,  15:891 
Distinguished  in  Mechanics'  &  T.  Bank  v.  Union 

Bank,  22  Wall.  304,  22  L.  ed.  876. 
Cited  in  The  Grapeshot  (The  Grapeshot  v.  Wal- 
lerstein) 0  Wall.  133,  10  L.  ed.  65.3— Penny- 
wit  V.  Eaton  (Scott  v.  Eaton)  15  Wall.  384, 
21  L.  ed.  114 — New  Orleans  v.  New  Tork 
Mall  S.  S.  Co.  20  Wall.  394,  22  L.  ed.  3r>S— 
Hamilton  v.  Dillin,  21   Wall.   88,   22   L.  ed. 
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631 — Mechanics*  ft  T.  Bank  t.  Union  Bank,  I 
22  Wall.  296,  22.  L.  ed.  873— Carver  v.  Unit-  I 
ed  States,  16  Ct.  CI.  385— United  States  ▼  '■ 
Relter,  4  Am.  L.  Reg.  N.  S.  557,  Fed.  Cas.  j 
No.  16,146 — Jeffries  v.  State,  39  Ala.  659— 
Noble  V.  Cullom,  44  Ala.  581 — Franklin  ▼. 
United  States,  1  Colo.  41 — Reynolds  v.  Peo- 
ple, 1  Colo.  181 — Perking  v.  Rogers,  35  Ind. 
166,  9  Am.  Rep.  639 — Burke  t.  Tregre,  22 
La.  Ann.  631 — Prather  ▼.  New  Orleans,  24 
La.  Ann.  44 — Mechanics  ft  T.  Bank  v.  Union 
Bank,  25  La.  Ann.  389 — Scott  v.  Billgerry, 
40  Miss.  133 — ^Lincoln-Lucky  ft  L.  Mln.  Co. 
▼.  District  Court,  7  N.  M.  502,  38  Pac.  580— 
Borle  T.  Trott,  5  Phlla.  378,  21  Phila.  Leg. 
Int.  68 — Hefferman  v.  Porter,  6  Coldw.  396, 
98  Am.  Dec.  459 — Smith  v.  Harbert,  30  Tex. 
681 — Grant  v.  Chambers,  34  Tex.  686 — Dan- 
iel Y.  Hutcheson,  86  Tex.  62,  22  S.  W.  933. 


VII.  Military  Law, 

Militar/s  Officer's  Authority  to  Arrest  after 
Martial  Law  Declared,  see  Army  and 
Navy,  163. 

Duration  of  Military  Occupation  as  Politi- 
cal Question,  see  Courts,  92. 

Military  Arrest  as  Apprehension  for  Pur- 
pose of  Criminal  Jurisdiction  of  Fed- 
eral Courts,  see  Courts,  982. 

Authority  of  Army  Officer  to  Order  Banks 
in  New  Orleans  to  Pay  Over  Enemy's 
Money,  see  Payment,  9. 

Authority  to  Institute  Suit  on  Behalf  of 
State,  see  States,  235. 

See  also  supra,  4. 

53.  Martial  law  is  the  law  of  military 
necessity  in  the  actual  presence  of  war. 
United  States  t.  Diekelman,  92  U.  S.  520, 

23:  742 

Cited  In  Flaker  v.  United  Stotes,  14  Ct.  CI.  255 

— Carver  v.  United  States,  16  Ct.  CI.  385 — 

Heard  v.   Sturgls,  146  Mass.  553,  16  N.  E. 

437. 

54.  Martial  law  cannot  arise  from  a 
threatened  invasion;  the  necessity  must  be 
actual  and  present;  the  invasion  real,  such 
as  effectually  closes  the  courts  and  deposes 
the  civil  administration.  Re  Milligan,  4 
Wall.  2,  18:  281 

55.  If,  in  foreign  invasion  or  civil  war, 
the  courts  are  actually  closed,  then,  on  the 
theater  of  active  operations,  where  war 
really  prevails,  as  no  power  is  left  but  the 
military,  it  is  allowed  to  govern  by  martial 
rule  until  the  laws  can  have  their  free 
course.    Re  Milligan,  4  Wall.  2,        18:  281 

56.  In  time  of  war,  military  law  is  su- 
perior to  the  civil  law.  Martin  v.  Mott,  12 
Wheat.  19,  6:  537 
Cited  in  Be  Martin,  45  Barb.  146,  31  How.  Pr. 

231. 

57.  By  the  laws  of  war,  either  party  to  it 
may  receive  and  list  among  its  troops  those 
who  have  abandoned  the  other,  unless  there 
has  been  a  prior  stipulation  forbidding  it. 
United  States  v.  Reading,  18  How.  1, 

15:  291 

58.  Persons  not  belonging  to  the  military 


or  the  militia,  nor  having  ever  agreed  to  the 
rules  of  the  service,  are  not  subject  to  mar- 
tial law,  nor  are  the  militia  until  mustered 
together.     Luther  v.  Borden,  7  How.  1, 

12:581 
Cited  in  Re  Kemp,  16  Wis.  376. 

59-61.  Unquestionably  a  military  govern- 
ment established  as  the  permanent  goyem- 
ment  of  a  state  would  not  be  a  republican 
government,  and  it  would  be  the  duty  of 
Congress  to  overthrow  it.  Luther  v.  Borden, 
7  How.  1,  12:581 

Cited  In  Antrim's  Case.  6  Pbila.  283. 

Editorial  notes. 

When  martial  law  exists.  12:  581 

[Martial  law  when  there  is  no  actual 
war.    65  L.R.A.  193.] 

Military  tribunals  generally. 

Cei  tiorari  to  Review  Proceedings  of,  see 

Certiorari,  10. 
Power  of  Congpress  to  Transfer  Causes  to 

Territorial  Courts,  see  Courts,  377. 

62.  The  Constitution  did  not  prohibit  the 
creation,  by  military  authority,  of  courts 
for  the  trial  of  civil  causes,  during  the  ciTil 
war,  in  conquered  portions  of  the  insurgent 
states.  Mechanics'  &  T.  Bank  v.  Union 
Bank,  22  Wall.  276,  22:871 
Cited  in  Carver  v.  United   SUtes,   16  Ct  Cl 

385 — Betz  v.  Illinois  C.  R.  Co.  52  La.  Ann. 
898.  26  So.  644 — Daniel  t.  Hntcheson,  8< 
Tex.  61,  22  S.  W.  933. 

63.  A  military  commission  is  not  a  court 
within  the  meaning  of  the  judiciary  act  of 
1789,  §.  14,  authorizing  the  issuance  of 
habeas  corpus.  Re  Vallandigham,  1  Wall. 
243,  17: 589 
Cited  In  North  Carolina  t.   Sullivan,  50  Fed. 

599. 

Jurisdiction  of. 

Federal  Question  as  to  Jurisdiction,  see 
Appeal  and  Error,  1792. 

Federal  Question  as  to  Excess  of  JurU- 
diction,  see  Appeal  and  Error,  1S84. 

64.  Exclusive  jurisdiction  was  not  vested 
in  military  tribunals  over  offenses  com- 
mitted by  persons  in  the  military  service  of 
the  United  States  in  a  loyal  state  where  the 
civil  courts  were  open,  by  the  act  of  March 
3,  1863,  §  30,  declaring  that  such  offenses, 
when  so  committed,  were  punishable  by  sach 
military  tribunals.  Coleman  v.  Tennessee. 
97  U.  S.  509,  24: 1118 
Cited  in  Neall  v.  United  States,  66  C.  C  A. 

37,  118  Fed.  706 — ^United  States  ez  rel.  DnirT 
▼.  Lewis,  129  Fed.  826— United  SUtet  f. 
Lewis,  34  Pittsb.  L.  J.  N.  S.  849. 

65.  Tlie  territory  of  Tennessee,  while  is 
the  military  possession  of  the  United  States, 
was  enemy's  country  within  the  meaning  ot 
the  rule  that,  when  the  armies  of  the  Unit- 
ed States  are  in  the  enemy's  country,  mili- 
tary tribunals  have  exclusive  jurisdiction  to 
try  and  punish  offenses  of  every  grade  there 
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committed  by  persons  in  the  military  serv- 
ice.   Ck)leman  v.  Tennessee,  97  U.  S.  509, 

24:  1118 

DUilnguished  in  Motherwell  ▼.  United  States, 
48  C.  C.   A.   101,   107  Fed.  441. 

Cited  in  Dow  y.  Johnson,  100  U.  S.  169,  25 
L.  ed.  636 — Tucker  v.  Alexandroff,  183  U.  S. 
458,  46  L.  ed.  278,  22  Sup.  Ct.  Rep.  105 — 
Ramsey  y.  Jailer,  2  FUpp.  455,  Fed.  Cas.  No. 
11,547 — United  States  v.  Barnhart,  10  Sawy. 
497,  22  Fed.  280 — Tennessee  y.  Hlbdom,  23 
Fed.  796— The  Ambrose  Light,  25  Fed.  414— 
Re  Ezeta,  62  Fed.  1004— Motherwell  y.  Unit- 
ed States,  48  C.  C.  A.  108,  107  Fed.  448. 

66.  Cases  which  do  not  come  within  the 
rules  or  regulations  of  war,  or  the  jurisdic- 
tion conferred  by  statute  or  court-martial, 
■are  properly  tried  by  military  commission, 
which  may  be  instituted  in  case  of  rebellion 
as  well  as  in  time  of  war  with  foreign  na- 
tions.    Re  Vallandigham,  1  Wall.  243, 

17:589 

67.  A  military  conunission  has  no  juris- 
diction legally  to  try  and  sentence  one  not 
a  resident  of  one  of  the  rebellious  states,  nor 
a  prisoner  of  war,  but  a  citizen  of  a  loyal 
state  who  neyer  was  in  the  military  or  naval 
service.  Re  Milligan,  4  Wall.  2,  18:  281 
Cited  In   Re  Snow,  120  U.   S.  286,   30  L.  ed. 

663,  7  Sup.  Ct  Rep.  656 — Schenk  y.  Peay, 
Fed.  Cas.  No.  12,451 — Re  McVey,  50  Neb. 
483,  70  N.  W.  61— SUte  y.  Howard,  129  N. 
€.  681,  40  S.  E.  71. 

68.  In  a  state  where  Federal  authority 
was  always  unopposed,  and  its  courts  al- 
ways open  to  hear  criminal  accusations  and 
redress  grievances,  no  usage  of  war  could 
sanction  a  military  trial  of  a  citizen  in  civil 
life,  in  no  wise  connected  with  the  military 
service,  for  any  offense  whatever;  and  Con- 
gress could  grant  no  such  power.  Re  Milli- 
^nin,  4  Wall.  2,  18:281 
Distinguished  in  Re  Murphy,  Woolw.  143,  Fed. 

Cas.  No.  9,947. 

Cited  In  Legal  Tender  Cases,  12  Wall.  633,  20 
L.  ed.  330— Hawaii  y.  Mankichl,  190  U.  S. 
245,  47  L.  ed.  1033.  23  Sup.  Ct.  Rep.  787 
—Devlin  y.  United  States,  12  Ct.  Cl.  271— 
Carver  y.  United  States,  16  Ct.  Cl.  385 — 
Re  Bogart,  2  Sawy.  402,  Fed.  Cas.  No.  1,596 
— Lamar  v.  Dana,  Fed.  Cas.  No.  8,006 — Mil- 
ligan y.  Hovey,  3  Blss.  16,  Fed.  Cas.  No.  9,- 
605 — Railroad  Tax  Case,  8  Sawy.  311,  13 
Fed.  781— Ex  parte  Ortiz,  100  Fed.  962— 
Re  Neely,  103  Fed.  629 — Ex  parte  Reaves, 
121  Fed.  859 — Langenberg  v.  Decker,  131  Ind. 
482,  16  L.R.A.  113,  31  N.  B.  190— McCono- 
logue's  Case,  107  Mass.  171 — State  ex  rel. 
Nolan  v.  Brantly,  20  Mont.  177,  50  Pac.  410 
— State  v.  Howard,  129  N.  C.  664,  40  S.  E. 
71 — People  ex  rel.  Underwood  v.  Danlell,  6 
Lans.  48 — People  ex  rel.  Smith  v.  Hoffman, 
166  N.  Y.  473,  54  L.R.A.  600,  60  N.  E.  187 
— Com.  ex  rel.  Wadsworth  v.  Shortall,  206 
Pa.  160,  63  L.R.A.  108,  98  Am.  St.  Rep.  759, 
55  Atl.  952 — Daniel  v.  Hutcheson,  86  Tex. 
62,  22  S.  W.  933. 

-Judges  of. 

69.  After  the  new  Constitution  of  a  Con- 
federate state  which  had  been  occupied  by 
the  troops  of  the  United  States  was  in  fuil 
operation,  independent  of  military  control, 
the  authority  of  a  judge,  derived  from  his 

appointment    from    the   military   governor,  1 
U.  S.  Dig.— 367 


ceased,  and  the  office  could  be  filled  by  an- 
other appointment.  Louisiana  ex  rel.  Hand- 
lin  V.  Wickliffe  (Handlin  v.  Wickliffe)  12 
Wall.  173,  20:  365 

I  Cited  in  Penny  wit  v.  Eaton  (Scott  v.  Eaton)  15 

Wall.   384,   21   L.   ed.    114— Mechanics*   &  T. 

Bank   v.   Union   Bank,    22   Wall.   306,   22   L. 

ed.  877— Betz  v.   Illinois  C.   R.   Co.   52   La. 

Ann.  920,  24   So.  644. 

70.  An  appointment  of  a  judge  which  was 
purely  military,  and  authorized  only  by  the 
necessities  of  a  military  occupation,  is  sub- 
ject to  revocation  whenever,  in  the  judg- 
ment of  the  military  governor,  revocation 
becomes  necessary  or  expedient.  Louisiana 
ex  rel.  Handlin  v.  Wickliflfe  (Handlin  v. 
Wickliffe)  12  Wall.  173,  20:  365 

71.  A  military  governor  appointed  by  the 
President  during  the  late  war  had  power  to 
appoint  a  judge  in  a  district  in  insurrec- 
tion. Scott  V.  Eaton  (Penny wit  v.  Eaton) 
15  Wall.  382,  21 :  114 
Cited  In  Mechanics*  ft  T.  Bank  v.  Union  Bank, 

22  Wall.  306,  22  L.  ed.  877— Daniel  v. 
Hutcheson,  86  Tex.  61,  22  S.  W.  933. 

Provisional  court  of  lioulslana. 

72.  It  was  within  the  constitutional  au 
thority  of  the  President,  as  commander  in 
chief,  to  establish  provisional  courts  in  in- 
surgent territory  occupied  by  national  for- 
ces, for  the  hearing  of  all  causes  under  state 
or  United  States  laws,  and  to  establish  the 
provisional  court  for  the  state  of  Louisiana. 
The  Grapeshot  v,  Wallerstein  (The  Grape- 
shot)  9  Wall.  129,  19:  651 
Cited  In  Penny  wit  v.  Eaton   (Scott  v.  Eaton) 

15  Wall.  384,  21  L.  ed.  114 — Burke  v.  Mllten- 
berger  (Burke  v.  Tregre)  19  Wall.  524,  22 
L.  ed.  159 — New  Orleans  v.  New  York  Mall 
S.  S.  Co.  20  Wall.  394,  22  L.  ed.  358— 
Hamilton  y.  Dlllln,  21  Wall.  88,  22  L.  ed.  531 
— Mechanics'  &  T.  Bank  v.  Union  Bank  22 
Wall.   295,   22   L.   ed.    872— Lewis  v.   Cocks, 

23  Wall.  469,  23  L.  ed.  70— Dooley  v.  United 
States,  182  U.  S.  235,  45  L.  ed.  1083,  21 
Sup.  Ct.  Rep.  762 — Carver  v.  United  States, 

16  Ct.  Cl.  384— Brown  v.  Hlatt,  1  Dill.  381, 
Fed.  Cas.  No.  2,011 — Cocks  v.  Izard,  4  Am. 
L.  T.  69,  Fed.  Cas.  No.  2,934— Kimball  v.  Tay- 
lor, 2  Woods,  39,  Fed,  Cas.  No.  7,775 — Philips 
v.  Hatch,  1  Dill.  576,  Fed.  Cas.  No.  11,004 
— Perkins  v.  Rogers,  35  Ind.  164,  9  Am.  Rep. 
639 — Hill  v.  Baker,  32  Iowa,  310,  7  Am. 
Rep.  193 — Mechanics'  ft  T.  Bank  v.  Union 
Bank,  25  La.  Ann.  388 — Betz  v.  Illinois  C.  R. 
Co.  52  La.  Ann.  920,  26  So.  644 — Paul  v. 
Carpenter,  70  N.  C.  507 — Lewis  v.  Hearne, 
34  Tex.  384— Grant  v.  Chambers,  34  Tex. 
586 — Daniel  v.  Hutcheson,  86  Tex.  61,  22  S. 
W.  933. 

73.  The  power  of  the  provisional  court  of 
the  state  of  Louisiana,  organized  under  the 
Proclamation  of  the  President,  to  render 
judgment,  rccog^nized.  The  Grapeshot  v. 
Wallerstein    (The  Grapeshot)    7  Wall.  563, 

19:  83 
Cited  In  Lewis  v.  Ilearne,  34  Tex.  384. 

74.  The  provisional  court  of  Louisiana, 
ostablirthed  by  the  President  October  20, 
1862,  did  not  cease  to  e.xist  until  July  28, 
1866,  when  Congress  provided  for  the  trans- 
fer of  cases  in  that  court  to  other  courts. 
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Burke  y.  Tregre  (Burke  y.  Miltenberger)  19 
Wall.  519,  22:  158 

Cited  in  Betz  y.  Illinois  C.  R.  Co.  52  La.  Ann. 

920,    24    So.    644 — Daniel    v.    Hutcheson,    86 

Tex.  61,  22  S.  W.  933. 

75.  The  commanding  general  of  the  army 
which  captured  New  Orleans  and  held  it  in 
May,  1862,  had  authority,  after  the  capture 
of  the  city,  to  establish  a  court  and  appoint 
a  judge  with  power  to  try  and  adjudicate 
civil  causes.  Mechanics'  &  T.  Bank  v.  Union 
Bank,  22  Wall.  276,  22:  871 

76.  A  general  in  command  of  a  conquer- 
ing and  occupying  army,  who  establishes  a 
court  in  conquered  portions  of  territory,  will 
be  presumed  to  have  acted  under  orders  of 
his  superior  officer,  the  President.  Mechan- 
ics' &  T.  Bank  v.  Union  Bank,  22  Wall.  276, 

22:871 

Extent  of  military  power  generally. 

See  also  infra,  83-87;  Embargo  ana 
Nonintercourse,  99,  100;  Private 
Land  Claims,  521. 

77.  The  exercise  of  military  power,  where 
the  rights  of  the  citizen  are  concerned,  must 
never  be  pushed  beyond  what  the  exigency 
requires.    Raymond  v.  Thomas,  91  U.  S.  712, 

23:  434 

Cited  in  Dooley  v.  United  States,  182  U.  S.  235, 

45  L.  ed.  1088,  21  Sup.  Ct.  Rep.  762 — Daniel 

y.  Hutcheson,  4  Tex.  Civ.  App.  247,  22  S. 

W.  278. 

78.  Private  property  of  friends  may  be 
taken  by  a  military  commander  to  prevent 
it  from  falling  into  the  hands  of  the  ene- 
my, or  for  the  purpose  of  converting  it  to 
the  use  of  the  public;  but  the  danger  must 
be  immediate  and  impending,  or  the  neces- 
sity urgent  for  the  public  service,  such  as 
will  not  admit  of  delay,  and  where  the  ac- 
tion of  the  civil  authority  would  be  too 
late  in  providing  the  means  which  the  oc- 
casion calls  for.  Mitchell  v.  Harmony,  13 
How.  115.  14:  75 

79.  A  military  order  cannot  destroy  rights 
already  vested;  as,  for  instance,  the  rights 
of  a  lessee  of  property  in  a  city  occupied  by 
the  army  during  the  war.  New  Orleans  v. 
New  York  Mail  S.  S.  Co.  20  Wall.  387, 

22:  354 

80.  The  order  of  General  Canby,  of  May 
2,  1868,  which  annulled  a  decree  in  equity 
regularly  made  by  a  judicial  officer  of 
South  Carolina,  although  there  was  no  un- 
fairness or  purpose  to  wrong  or  oppress, 
was  void.    Raymond  v.  Thomas,  91  U.  S.  712, 

23:  434 

liiability    for    acts    done   by    virtue   of 
military  authority. 

Liability  of  Military  Commander  in 
Foreign  Country  to  Personal  Ac- 
tion, see  Action  or  Suit,  6. 

Liability  of  Military  or  Naval  Officer, 
see  Army  and  Navv,  VI.  d. 

Exemption  from,  as  Bill  of  Attainder, 
see  Attainder  and  Outlawry,  16. 

Claims  for  Property  Destroyed,  see 
Claims,  I.  d,  2,  a,   (4). 


Impairment  of  Contract  Obligations  as 
to,  see  Constitutional  Law,  1548. 

Liability  for  Seizure  and  Detention  un- 
der Nonintercourse  Acts,  see  Em- 
bargo and  Nonintercourse,  VIII. 

Limitation  of  Action  to  Enforce,  see 
Limitation  of  Actions,  321,  322. 

Liabilities  of  Captors,  see  Prize  and 
Capture,  I.  m. 

Duty  of  Railroad  Company  to  Trans- 
port Troops,  etc..  Free  of  Charge, 
see  Railroads,  84,  85. 

See  also  Embargo  and  Nonintercourse, 
115. 

81.  The  acts  of  Congress  of  March  3, 
1863,  and  May  11,  1866,  extend  protection 
to  all  persons  acting  in  subordination  to  the 
military  authorities  conducting  the  war, 
and  confer  upon  them  exonption  from  liabil- 
ity to  suit    Beard  y.  Burts,  95  U.  S.  434, 

24:485 
Cited  in  Wong  Wai  V.  Williamson,  IDS  Fed.  5. 

82.  The  United  States  is  not  responsible 
for  injury  or  destruction  of  private  prop- 
edty  by  military  operations  during  the 
Civil  War.  United  States  v.  Pacific  R.  Co. 
120  U.  S.  227,  7  Sup.  Ct  Rep.  490,  30:  634 
Cited  in  Montoya  v.  United  States,  180  U.  8. 

266,  45  L.  ed.  522,  21  Sup.  Ct  Rep.  858— 
Irwin  V.  United  SUtes.  23  Ct  CI.  158— Al- 
exander T.  United  States,  39  Ct  CI.  895— 
Squair  v.  Loolcout  Moantaln  Co.  42  Fed.  732 
— United  States  v.  Certain  Tract  of  Land, 
67  Fed.  872 — Phoenix  Assur.  Co.  v.  Fire  Df- 
partment  117  Ala.  649,  42  L.R.A.  472,  23 
So.  843 — Chicago  League  Ball  Club  v.  Chi- 
cago, 77  111.  App.  186— Latimer  v.  Richmond 
ft  D.  R.  Co.  39  S.  C.  53,  17  S.  B.  258- 
Wallace  v.  Richmond,  94  Va.  223,  26  S.  B. 
586. 

Restrictions  on  military  authority. 

Power  of  Military  Authorities  to  Li> 
cense  Commercial  Intercourse,  see 
Embargo  and  Nonintercourse,  99. 
100. 

Power  of  Military  Governor  in  Cali- 
fornia Respecting  Land  Grants  and 
Confirmation,  see  Private  Land 
Claims,  621. 

See  also  supra,  77-80. 

83-84.  If  the  government  remains  neutral, 
but  recognizes  the  existence  of  a  civil  war, 
the  courts  of  the  Union  cannot  consider  as 
criminal  those  acts  of  hostility  which  war 
authorizes,  and  which  the  new  govemm«nt 
may  direct  against  the  enemy.  United 
States  V.  Palmer,  3  Wheat.  610,  4: 471 

The  Divina  Pastora,  4  Wheat.  52,  4:  512 
Cited  in  The  Chapman,  4  Sawy.  612,  Fed.  Cas. 
No.  2,602 — Juando  v.  Taylor,  2  Paine.  687. 
Fed.  Cas.  No.  7,558 — ^The  Ambrose  Light,  25 
Fed.  429 — Price  v.  Poynter,  1  Bush.  391,  89 
Am.  Dec.  631 — Martin  v.  Uorton,  1  Bush.  631 
— Poutz  V.  I^uisiana  State  Ins.  Co.  4  Mart 
N.  S.  83~Smith  v.  Brazelton,  1  Heisk.  58.  2 
Am.  Rep.  678. 

85.  After  martial  law  is  declared  by  s 
state,  in  suppressing  an  insurrection  a  mili- 
tary officer  may  arrest  anyone  who,  he  has 
reasonable  cause  to  believe,  was  engaged  is 
the  insurrection,  or  order  a  house  to  be  (or- 
cibly  entered;   but  no  more  force  oiay  be 
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nsed  than  is  necessary  to  accomplish  the  ob- 
ject. And  if  the  power  is  exercised  for  the 
purpose  of  oppression,  or  an  injury  wilfully 
done  to  person  or  property,  the  person  by 
whom  or  by  whose  order  it  is  committed  is 
answerable.    Luther  v.  Borden,  7  How.  1, 

12:581 

86.  An  order  signed  by  a  wood  agent,  au- 
thorizing the  cutting  of  wood  for  a  United 
States  military  railroad,  is  prima  facie  suf- 
ficient.   Beard  ▼.  Burts,  95  U.  S.  434, 

24:485 

87.  A  destruction,  of  cotton,  under  the  or- 
ders of  the  Confederate  military  authorities, 
was  an  act  of  war,  for  which  the  person  exe- 
cuting such  orders  was  relieved  from  civil 
responsibility  at  the  suit  of  the  owner  vol- 
untiEirily  residing  at  the  time  within  the 
lines  of  the  insurrection.  Ford  v.  Surget, 
97  U.  S.  594,  24:  1018 
Cited  In  Dow  y.  Johnson,  100  U.  S.  169,  25  L. 

ed.  686 — Freeland  ▼.  Williams,  131  U.  S.  421, 
88  L.  ed.  199,  9  Sap.  Ct.  Rep.  763 — Oakes  ▼. 
United  SUtes,  174  U.  8.  795,  43  L.  ed.  117G, 
19  Sup.  Ct.  Rep.  864 — Underbill  y.  Hernan- 
dez, 88  L.R.A.  408,  13  C.  C.  A.  56,  26  U.  S. 
App.  573,  65  Fed.  582 — Thomas  y.  Palford, 
117  N.  C.  693,  23  S.  E.  635 — Com.  ex  rel. 
Wadsworth  y.  Shortall,  206  Pa.  173,  65 
Ii.R.A.  205,  98  Am.  St.  Rep.  759,  55  Atl. 
952. 


yill.  Measures  far  the  Prosecution  or 
Suppression  of  War  Oenerally, 

Blockade  as  Measure  of  Suppression  of  War, 
see  Blockade. 

Confiscation  and  Sequestration  of  Enemy's 
Property,  see  Confiscation  and  Seques- 
tration. 

Treasury  Notes  Issued  in  Aid  of  Rebellion 
as  Contracts,  see  Constitutional  Law, 
1063. 

Embrago  and  Nonintercourse  Act,  see  Em- 
bargo and  Nonintercourse. 

See  also  Judgment,  280. 

88.  A  customhouse  may  be  established  in 
an  enemy's  country  as  one  of  the  weapons  of 
war.     Fleming  y.  Page,   9   How.   603, 

13:276 
Cited  in  Dooley  ▼.  United  States,  182  U.  S.  231, 
45  L.  ed.  1081,  21  Sup.  Ct.  Rep.  762 — Unit- 
ed  States  y.  The  Tropic  Wind,  6  D.  C.  353, 
Appz.  Fed.  Cas.  No.  16,541a — Rutledge  y. 
Fogg,  8  Coldw.  560,  91  Am.  Dec.  299. 

89.  [Congress  might  lawfully  direct  the 
remoyal  of  any  articles  that  were  necessary 
to  the  maintenance  of  the  Continental 
Army,  or  useful  to  the  enemy  and  in  danger 
of  falling  into  their  hands;  and  no  com- 
pensation is  due  therefor.  Rcspublica  y. 
Sparhawk   (Pa.  Sup.  Ct.)    1  Dall.  357 

1:  174] 


IX.  Termination}  Return  of  Peace, 

Reyival  of  Liability  at  Close  of  War,  see 
supra,  39-41. 


EITect  on  Military  Goyemment  Established 
in  Conquered  Territory,  see  supra,  49. 

Effect  of,  on  Right  to  Property  Confiscated 
or  Sequestered,  see  Confiscation  and  Se- 
questration, 4,  9,  19,  20. 

Effect  of,  on  Validity  of  Contract  Made 
During  War^  see  Contracts,  379. 

Effect  on  Illegality  of  Transaction,  see  Con- 
tracts, 469. 

Effect  of,  to  Revive  Contract  Suspended  Dur- 
ing War,  see  Contracts,  603. 

Effect  of,  on  Court  Martial,  see  Courts- 
Martial,  13. 

Effect  on  Goods  Previously  Imported,  of  Re- 
sumption of  Sovereignty  Over  Con- 
quered Territory,  see  Duties,  1. 

Restoration  of  Commercial  Intercourse  by, 
see  Embargo  and  Nonintercourse,  8. 

Effect  of  Treaty  of  Peace,  on  Running  of 
Limitations,  see  Limitation  of  Actions, 
662,  653. 

Right  of  Enemy  after  Termination  of  War, 
see  Salvage,  80. 

Time  of  Taking  Effect  of  Proclamation  Ter- 
minating, see  Time,  7. 

Revival  of  Suspended  Treaty  Rights,  see 
Treaties,  71. 

See  also  supra,  1-3. 

90.  The  rebellion  was  closed  in  all  cases 
where  private  rights  are  affected  by  the 
time  of  its  termination,  August  20,  1866. 
McElrath  v.  United  Stetes,  102  U.  S.  426, 

26:  189 
United  States  y.  Anderson,  9  Wall.  56, 

19:  615 
McKee  v.  Rains,  10  Wall.  22,  19:  860 

Cited  in  Lunenburg  y.  Shirley,  132  Mass.  500. 

91.  A  restoration  of  peace  does  not,  as  a 
matter  of  course,  terminate  a  government 
established  in  conquered  territory  in  the 
proper  exercise  of  belligerent  right.  Cross 
v.  Harrison,  16  How.  164,  14:  889 
Cited  in  Coleman  v.  Tennessee,  97  U.  S.  5atf, 

24  L.  ed.  1129— Dow  v.  Johnson,  100  U.  S. 
183,  25  L.  ed.  641. 

92.  The  effect  of  the  ceasing  of  the  war, 
on  goods  seized,  is  not  the  same  as  that  of  a 
repeal  of  a  statute  on  which  a  prosecution 
is  founded,  and  the  forfeiture  may  be  en- 
forced notwithstanding.  Duvall  v.  United 
States,  154  U.  S.  548,  Appx.  14  Sup.  Ct. 
Rep.  1162,  and  18:  252 
United  States  v.  The  Reform  (The  Reform) 

3  Wall.  617,  18:  105 
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As  a  Corporation^  see  Religious  SocietieSi 
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WAR  DEPARTMENT;  WAREHOUSEHJEN. 


WAR  DEPARTMENT. 

See  Executive  Departments,  II.  b. 


Liability  of  Carrier  as,  see  Carriers,  102. 

Requiring  Insurance  of  Grain  by,  see  Ele- 
vators. 

Insurable  Interest  of,  see  Insurance,  75. 

Rights  in  Proceeds  of  Policy  Taken  out  by 
Warehouseman,  see  Insurance,  648. 

Apportionment  in  Case  of  Insurance  Taken 
out  by,  see  Insurance,  656. 

Bonded  Warehouses,  see  Duties,  IX.  b. 

Taxation  of  Distilled  Spirits  in  Bonded 
Warehouses,  see  Internal  Revenue,  III. 
j,  1,  c. 

Taxation  of  Tobacco  Stored  in  Export 
Bonded  Warehouse,  see  Internal  Rev- 
enue, 163,  166. 

Forfeiture  for  Unlawful  Removal  of  Dis- 
tilled Spirits  from  Bonded  Warehouse, 
see  Internal  Revenue,  313-315. 

Transfer  of  Property  Contained  in  Ware- 
house, see  Sale,  67-69. 

1.  Goods  placed  under  the  exclusive  con- 
trol of  a  warehouse  company,  even  without 
the  company's  knowledge,  are  in  the  com- 
pany's possession,  since  when  there  is  con- 
scious control,  the  intent  to  exclude,  and  the 
exclusion  of,  others,  with  access  to  the  place 
of  custody  as  of  right,  there  is  possession  in 
the  fullest  sense.  Union  Trust  Co.  v.  Wil- 
son, 198  U.  S.  530,  25  Sup.  Ct.  Rep.  766, 

49: 1154 
Cited  In  Security  Warehousing  Co.  v.  Hand, 
206  U.  S.  422,  61  L.  ed.  1122,  27  Sup.  Ct 
Rep.  720 — Love  v.  Export  Storage  Co.  74 
C.  C.  A.  167,  143  Fed.  13— Security  Ware- 
housing Co.  V.  Hand,  74  C.  C.  A.  195,  143 
Fed.  41. 

Editorial  notes. 

Liability   for    loss  by   theft   or   robbery. 

20:527 
Liability  of,  for  goods  delivered  to  them. 

26:433 
Regulations;  rates. 

State  Regulation  of  Rates  as  Affecting 

Commerce,  see  Commerce,  201. 
Due  Process  in  Requiring  License,  see 

Constitutional  Law,  589. 
Rates  for  Storage  of  Grain,  see  Consti- 
tutional Law,  610,  611. 
Police  Regulation  of  Storage  of  Grain, 
see  Constitutional  Law,  886-889. 

2.  The  legislature  of  Illinois  can,  under 
the  United  States  Constitution,  fix  maxi- 
mum charges  for  storage  of  grain  in  ware- 
houses in  the  state.  Private  property  devot- 
ed to  public  use  is  subject  to  public  regula- 
tion.    Munn  v.  Illinois,  94  U.  S.  113, 

24:77 
Distinguished  In  Central  P.  R.  Co.  v.  Gallatin. 
99  U.  S.  747,  25  L.  ed.  511 — American  Live 
Stock  Commission  Co.  v.  Cbicaffo  Live  Stock 
Exchange,  143  111.  239,  18  L.R.A.  200,  36 
Am.  St.  Rep.  385.  32  N.  E.  274. 
Cited  generally  in  Burlington  Twp.  ▼.  Beasley,  I 


94  U.  S.  314,  24  L.  ed.  164— Civil  RlgbU  CasM. 
109  U.  S.  37,  27  L.  ed.  848,  3  Sup.  Ct.  U  n 
18 — Uurtado  v.  California,  110  U.  S.  :»:52. 
28  L.  ed.  237,  4  Sup.  Ct.  Kep.  Ill— Miigler 
Y.  Kansas,  123  U.  S.  660.  31  L.  ed.  2lo.  S 
Sup.  Ct.  Rep.  273 — Kidd  v.  Poarson,  12s  U. 
S.  23,  32  L.  ed.  351.  2  Inters.  Com.  Rep.  237, 
9  Sup.  Ct.  Rep.  6— Georgia  R.  &  Bkg.  Co.  t. 
Smith,  128  U.  S.  180,  32  L.  ed.  r.SO.  9  Sup. 
Ct.  Rep.  47 — Brass  v.  North  I>akota,  i:>o 
U.  S.  399,  38  L.  ed.  7C0,  4  Inters.  Com.  Kep. 
673,  14  Sup.  Ct.  Rep.  857— Covington  k  C. 
Bridge  Co.  y.  Kentucky,  154  U.  S.  213,  38  L. 
ed.  967.  4  Inters.  Com.  Rep.  654,  14  Sup.  Ct. 
Rep.  1087 — Louisville  &  N.  R.  Co.  v.  Ken- 
tucky, 161  U.  S.  696,  40  L.  ed.  857,  16  Sup. 
Ct.  Rep.  714— Holden  v.  Hardy.  169  l'.  S- 
371,  42  L.  ed.  782,  18  Sup.  Ct.  Rep.  Ssn— 
Cottlng  V.  Kansas  City  Stock  Yards  Co.  (Cot- 
ting  T.  Goddard)  183  U.  S.  84.  46  L.  ed.  diK 
22  Sup.  Ct.  Rep.  30 — United  States  v.  Taylor. 
9  Blss.  473 — Lavin  v.  Emigrant  Industrial 
Say.  Bank,  18  Blatchf.  15 — De  Menacho  v. 
Ward,  23  Blatchf.  609,  27  Fed.  533 — Til  ley  v. 
Savannah,  F.  ft  W.  R.  Co.  4  Woods,  441,  5  F  >d. 
654 — Sharp  r.  Whiteside,  19  Fed.  160— R^ 
Zlebold.  23  Fed.  793— Chicago  ft  N.  W.  R.  <^o. 
v.  Dey,  1  L.R.A.  749,  2  Inters.  Com.  Hep.  :j;:<f. 
35  Fed.  873 — Smythe  v.  Henry,  41  Fed.  7o7 
— Dueber  Watch-Case  Mfg.  Co.  v.  E.  Howard 
Watch  ft  Clock  Co.  14  C.  C.  A.  22,  35  L'- 
S.  App.  16,  66  Fed.  645 — United  States  v. 
Hopkins,  82  Fed.  540 — Dodge  v.  Mission  T«rn. 
64  L.R.A.  24T.  46  C.  C.  A.  667.  107  Fpd. 
833 — Davis  v.  State,  68  Ala.  63.  44  Am.  Rpp. 
134 — Lindsay  t.  Annlston,  104  Ala.  261.  '.'7 
L.R.A.  436,  53  Am.  St.  Rep.  44,  16  So.  54:> 
— Mobile  T.  Bienville  Water  Supply  Co.  134) 
Ala.  384,  30  So.  445 — Ft.  Smith  v.  Ayer*. 
43  Ark.  83 — Bostlck  t.  State.  47  Ark.  130. 
14  S.  W.  476— Leep  v.  St.  Lonis,  I.  M.  ft  ». 
R.  Co.  58  Ark.  415,  23  L.R.A.  268.  41  Am. 
St.  Rep.  109,  25  S.  W.  75 — Carson  v.  St 
Francis  lievee  District,  59  Ark.  532.  27  8. 
W.  590 — Spring  Valley  Waterworks  v.  Saa 
Francisco,  82  Cal.  305,  6  L.R.A.  759.  16  Am. 
St.  Rep.  116,  22  Pac.  910 — Wheeler  v.  North- 
ern Colorado  Irrlg.  Co.  10  Colo.  590,  3  Am. 
St.  Rep.  603.  17  Pac.  487— White  v.  Fannpr?' 
Highline  Canal  ft  Reservoir  Co.  22  Colo.  19<. 
31  L.R.A.  830,  43  Pac.  1028 — Territory  ex 
rel.  McMahon  v.  O'Connor.  5  Dak.  410. 
3  L.R.A.  361,  41  N.  W.  746 — Yeatman  t 
King.  2  N.  D.  425,  33  Am.  St.  Rep.  797,  51 
N.  W.  721 — State  ex  rel.  Stoeser  v.  Bra;«.  2 
N.  D.  497,  62  N.  W.  408— State  v.  Scoujra'. 
3  S.  D.  75,  16  L.R.A.  486.  44  Am.  8t.  R<  p 
756,  51  N.  W.  858 — Johnson  v.  Ponsacola  k 
P.  R.  Co.  16  Fla.  661,  26  Am.  Rep.  731— 
State  ex  rel.  Lamar  v.  Jacksonville  Termlnti 
Co.  41  Fla.  412,  27  So.  225— Georgia  R.  k 
Bkg.  Co.  V.  Smith,  70  Ga.  699 — Brown  v. 
Jacobs'  Pharmacy  Co.  115  Ga.  444,  57  L.R  A. 
555,  90  Am.  St.  Rep.  126,  41  S.  E.  553— 
Ruggles  V.  People,  91  111.  262 — ^People  v.  Har- 
per. 91  111.  371 — People  ex  rel.  McCrea  t. 
Soldier's  Home,  95  111.  G6S— Magner  v.  F^ 
pie,  97  III.  336— Chicago  Dock  ft  Canal  Co. 
V.  Garrlty,  116  111.  169,  3  N.  E.  448— Mll>tl 
V.  People,  117  III.  303,  57  Am.  Rep.  869.  7 
N.  E.  631— Frorer  v.  People,  141  111.  1S5. 
16  L.R.A.  496,  31  N.  E.  395— Chicago,  B.  * 
Q.  R.  Co.  V.  Jones,  149  III.  374,  24  L.B  A. 
144,  4  Inters.  Com.  Rep.  686,  41  Am.  St. 
Rep.  278.  37  N.  E.  247— People  ex  rel.  Wr>l^ 
yatt  V.  Thompson.  155  111.  465,  40  N.  E.  r4'7 
— Inter-Ocean  Pub.  Co.  v.  Assoclatod  Pre^ 
184  111.  448,  48  L.R.A.  573,  75  Am.  St.  K^p. 
184,  56  N.  E.  822— People's  Gaslight  ft  C-ke 
Co.  V.  Hale,  94  111.  App.  422— BrechbIM  t. 
Randall,  102  Ind.  629,  52  Am.  Rep.  695.  1 
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N.  B.  362 — Radford  t.  Thornell,  81  Iowa, 
714,  45  N.  W.  890— Owen  v.  Sioux  City,  91 
Iowa,  196,  59  N.  W.  3— State  v.  FuIUer,  43 
Kan.  241,  7  L.R.A.  187,  22  Pac.  1020— State 
T.  Wilson,  7  Kan.  App.  437,  53  Pac.  371 — 
Bohon  T.  Brown  (Union  Nat.  Bank  v.  Brown) 
101  Ky.  358,  38  L.R.A.  504,  72  Am.  St.  Rep. 
420,  41  S.  E.  273 — Louisville  Tobacco  Ware- 
house Co.  V.  Com.  106  Ky.  173,  67  L.R.A. 
41,  49  S.  W.  1069 — State  y.  Blaser,  36  La. 
Ann.  367 — State  ▼.  Canal  &  C.  R.  Co.  50  La. 
Ann.  1205,  56  L.R.A.  294,  24  So.  265 — 
State  y.  Edwards,  86  Me.  105,  25  L.R.A.  505, 
41  Am.  St.  Rep.  528,  29  Atl.  947 — Salem  y. 
Maynes,  123  Mass.  374 — Sawyer  y.  Dayls, 
136  Mass.  243,  49  N.  B.  27 — Atty.  Gen.  y. 
Old  Colony  R.  Co.  160  Mass.  96,  22  L.R.A. 
122,  35  N.  B.  252 — Stlmson  y.  Muskegon 
Booming  Co.  100  Mich.  350,  59  N.  W.  142 
— ^Rlppe  y.  Becker,  56  Minn.  108,  22  L.R.A. 
859,  57  N.  W.  331— Stewart  y.  Great  North- 
em  R.  Co.  (Re  Stewart)  65  Minn.  517,  33 
Ii.R.A.  429,  68  N.  W.  208— Vega  S.  S.  Co.  y. 
Consolidated  Eleyator  Co.  75  Minn.  812,  43 
L.R.A.  844.  74  Am.  St.  Rep.  484,  77  N.  W. 
973 — Belcher  Sugar  Ref.  Co.  y.  St.  Louis 
Grain  Elevator  Co.  101  Mo.  206,  8  L.R.A. 
806,  18  S.  W.  822 — State  y.  Loomls,  115 
Mo.  329,  24  L.R.A.  808,  22  S.  W.  850— 
State  ez  rel.  National  Subway  Co.  y.  St. 
Iiouis,  145  Mo.  574.  42  L.R.A.  122,  46  S.  W. 
981 — Krelbohm  v.  Yancey,  154  Mo.  84,  55  S. 
W.  260 — State  ex  rel.  Star  Pub.  Co.  v.  As- 
sociated Press,  159  Mo.  424.  51  L.R.A.  156, 
81  Am.  St.  Rep.  368,  60  S.  W.  91 — State 
T.  Blxman,  162  Mo.  60,  62  S.  W.  828 
— States  ez  rel.  Mattoon  y.  Republi- 
can Valley  R.  Co.  17  Neb.  656,  52 
Am.  Rep.  424,  24  N.  W.  329— State  y. 
Heldenbrand,  62  Neb.  140,  89  Am.  St.  Rep. 
743,  87  N.  W.  25 — Delaware,  L.  &  W.  R.  Co. 
T.  Central  Stock-Yard  &  Transit  Co.  45  N. 
J.  Eq.  60,  6  L.R.A.  860,  17  Atl.  146— Bert- 
bolf  y.  O'Reilly,  74  N.  T.  522,  30  Am.  Rep. 
823 — ^People  y.  O'Brien,  111  N.  T.  48,  2  L. 
B.A.  264,  7  Am.  St.  Rep.  684,  18  N.  B.  692 
— Buffalo  East  Side  R.  Co.  y.  Buffalo  Street 
R.  Co.  Ill  N.  Y.  141,  2  L.R.A.  286,  19  N.  B. 
63 — Forster  v.  Scott,  136  N.  Y.  584,  18 
Ii.R.A.  547,  32  N.  E.  976 — People  v.  Ewer, 
141  N.  Y.  132,  36  N.  E.  4,  25  L.R.A.  797, 
38  Am.  St.  Rep.  788 — Lough  y.  Outerbrldjzre, 
143  N.  Y.  277.  25  L.R.A.  677,  42  Am.  St. 
Bep.  712,  38  N.  E.  292 — New  York  Bd.  of 
Fire  Underwriters  y.  Whipple  &  Co.  2  App. 
DlT.  865,  87  N.  Y.  Supp,  712 — Bronk  v. 
Barckley,  13  App.  DIv.  80,  48  N.  Y.  Supp. 
400 — Grannan  t.  Westchester  Racing  Asso. 
16  App.  Dly.  18.  44  N.  Y.  Supp.  790 — Re 
Renville,  46  App.  Dly.  45.  61  N.  Y.  Supp. 
649 — People  v.  Lochner,  73  App.  DIv.  122, 
76  N.  Y.  Supp.  396 — People  v.  King,  42 
Hun,  188 — People  v.  Moore,  50  Hun,  359,  3 
N.  Y.  Supp.  159 — Re  Annon,  50  Hun,  415,  2 
N.  Y.  Supp.  275 — People  y.  New  York,  N.  H. 
A  H.  R.  Co.  66  Hun,  412,  8  N.  Y.  Snpp.  672— 
People  y.  Rosenberg,  67  Hun,  60,  22  N.  Y. 
Supp.  56 — New  York  Cement  Co.  v.  Consoli- 
dated Rosendale  Cement  Co.  37  Misc.  753. 
76  N.  Y.  Supp.  469 — Baas  v.  Roanoke  Nav. 
&  Water  Power  Co.  Ill  N.  C.  448.  19  L.R.A. 
253,  16  S.  E.  402— State  v.  Whltaker.  114 
N.  C.  821,  19  S.  E.  376 — State  v.  Johnson, 
114  N.  C.  849.  19  S.  E.  599— State  ex  rel. 
Caldwell  v.  Wilson,  121  N.  C.  458.  61  Am. 
St.  Rep.  672,  28  S.  E.  554— Scofleld  v.  Lake 
Shore  &  M.  S.  R.  Co.  43  Ohio  St.  618,  54 
Am.  Ren.  846.  3  N.  E.  907 — Zanesvllle  v. 
Zanesvllle  Gaslight  Co.  47  Ohio  St.  80,  23  N. 
B.  35— Canal  &  Lock  Comrs.  v.  Wllllamette 
Transp.  &  Locks  Co.  6  Or.  230 — Glrard  Point 
Storage  Co.  y.   Southwark  Foundry  Co.   106 


Pa.  252 — State  v.  Brown  &  S.  Mfg.  Co.  18  R. 
I.  35.  17  L.R.A.  864,  25  Atl.  246— McCul- 
lough  y.  Jacobs,  41  S.  C.  247,  23  L.R.A.  421, 
19  S.  E.  458 — Ragan  v.  Aiken,  9  Lea,  617, 
42  Am.  Rep.  684 — Shields  v.  Clifton  Hill 
Land  Co.  94  Tenn.  148,  26  L.R.A.  618,  45 
Am.  St.  Rep.  700,  28  S.  W.  668 — Ryan  v. 
Louisville  &  N.  Terminal  Co.  102  Tenn.  125, 
45  L.R.A.  308,  50  S.  W.  744— Ladd  v.  South- 
em  Cotton  Press  &  Mfg.  Co.  53  Tex.  190 — 
Waters-Pierce  Oil  Co.  v.  State,  19  Tex.  Civ. 
App.  10,  44  S.  W.  938 — Ah  Llm  v.  Territory. 
1  Wash.  172,  9  L.R.A.  399,  24  Pac.  588— 
Barrlngton  v.  Commercial  Dock  Co.  15  Wash. 
176,  S3  L.R.A.  117,  45  Pac.  748— State  v. 
Baltimore  &  O.  R.  Co.  24  W.  Va.  793,  49 
Am.  Rep.  290 — State  v.  Goodwill.  33  W.  Va. 
184,  6  L.R.A.  624,  25  Am.  St.  Rep.  863,  10 
S.  E.  285 — State  v.  Peel  Splint  Coal  Co.  36 
W.  Va.  815.  17  L.R.A.  389,  15  S.  E.  1000— 
Baker  y.  State,  54  Wis.  373,  12  N.  W.  12-— 
Swan  y.  United  States,  3  Wyo.  155,  9  Pac. 
931. 

— A8  to  rattroadt,  in  Chicago,  B.  &  Q.  R.  Co. 
y.  Iowa  (Chicago,  B.  &  Q.  R.  Co.  v.  Cutts) 
94  U.  S.  161,  24  L.  ed.  95 — Peik  y.  Chicago 
ft  N.  W.  R.  Co.  94  V.  S.  176,  24  L.  ed.  98 
— Winona  &  St.  P.  R.  Co.  v.  Blake,  94  U.  S. 
180,  24  L.  ed.  102— Ruggles  v.  Illinois,  108 
U.  S.  531,  27  L.  ed.  815,  2  Sup.  Ct.  Rep. 
832 — Stone  v.  Farmers'  I^an  ft  T.  Co.  116 
U.  S.  330,  29  L.  ed.  644,  6  Sup.  Ct.  Rep.  334 
— Dow  v.  Beidelman,  125  U.  S.  686,  31  L.  ed. 
842,  2  Inters.  Com.  Rep.  57,  8  Sup.  Ct.  Rep. 
1028 — Chicago,  M.  ft  St.  P.  R.  Co.  v.  Minne- 
sota, 134  U.  S.  461,  33  L.  ed.  983,  3  Inters. 
Com.  Rep.  222,  10  Sup.  Ct.  Rep  702 — Budd 
y.  New  York,  143  U.  S.  528,  36  L.  ed.  260, 
4  Inters.  Com.  Rep.  48,  12  Sup.  Ct.  Rep. 
468 — ^Missouri  P.  R.  Co.  y.  Nebraska,  164  U. 
S.  416,  41  L.  ed.  494,  17  Sup.  Ct.  Rep.  130 
— Interstate  Commerce  Commission  y.  Cin- 
cinnati, N.  O.  &  T.  P.  R.  Co.  167  U.  S.  500, 
42  L.  ed.  263,  17  Sup.  Ct.  Rep.  896 — Lake 
Shore  ft  M.  S.  R.  Co.  y.  Smith,  173  U.  S. 
696,  43  L.  ed.  864,  19  Sup.  Ct.  Rep.  565— 
Louisville  ft  N.  R.  Co.  y.  Kentucky,  183  U.  S. 
616,  46  L.  ed.  806,  22  Sup.  Ct.  Rep.  95 — 
Minneapolis  &  St  L.  R.  Co.  v.  Minnesota, 
186  V.  S.  261,  46  L.  ed.  1155,  22  Sup.  Ct. 
Rep.  900 — Tilley  y.  Savannah,  F.  ft  W.  R. 
Co.  4  Woods,  438,  6  Fed.  650 — Allerton  v. 
Chicago,  9  Biss.  667,  6  Fed.  659 — Rae  v. 
Grand  Trunk  R.  Co.  14  Fed.  404 — Denver 
ft  N.  O.  R.  Co.  V.  Atchison,  T.  &  S.  F.  R.  Co. 
4  McCrary,  339,  15  Fed.  652— Spring  Valley 
Waterworks  v.  Bartlett,  8  Sawy.  586,  16  Fed. 
639 — Louisville  ft  N.  R.  Co.  v.  Railroad  Com- 
mission, 19  Fed.  698 — Farmers'  Loan  ft  T. 
Co.  v.  Stone,  20  Fed.  276 — Samuels  v.  Louis- 
ville ft  N.  R.  Co.  4  Inters.  Com.  Rep.  421, 
31  Fed.  60 — Chicago  &  N.  W.  R.  Co.  v.  Dey. 
1  L.R.A.  749,  2  Inters.  Com.  Rep.  330,  35 
Fed.  873 — Richmond  &  D.  R.  Co.  v.  Trammel, 
63  Fed.  200 — Clyde  v.  Richmond  ft  D.  R.  Co. 
57  Fed.  439 — Southern  P.  Co.  v.  Railroad 
Comrs.  78  Fed.  255 — Dow  v.  Beidelman,  49 
Ark.  335,  5  S.  W.  297— Northern  P.  R.  Co. 
V.  Barnes,  2  N.  D.  346,  61  N.  W.  386 — 
Pensacola  ft  A.  R.  Co.  v.  State,  25  Fla.  316, 
3  L.R.A.  664,  2  Inters.  Com.  Rep.  525,  5  So. 
833 — Solan  v.  Chicago,  M.  &  St.  P.  R.  Co.  95 
Iowa,  263,  28  L.R.A.  720,  58  Am.  St.  Rep. 
430,  63  N.  W.  692— Hart  v.  Chicago  &  N.  W. 
R.  Co.  69  Iowa,  491,  29  N.  W.  507— MIkesell 
T.  Durkee,  38  Kan.  98,  12  Pac.  351— State 
ex  rel.  Godard  v.  Johnson,  61  Kan.  848,  49 
L.R.A.  677,  60  Pac.  1068 — Missouri.  K.  ft 
T.  R.  Co.  v.  Simonson,  64  Kan.  818,  57  L.R. 
A.  770.  91  Am.  St.  Rep.  248,  68  Pac.  663 — 
Ohio  &  M.  R.  Co.  V.  Tabor,  98  Ky.  515,  34 
L.R.A.  690,  36  S.  W.  18— Louisville  ft  N.  R 
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Co.  T.  Pittsburgh  &  K.  Coal  Co.  Ill  Ky.  963, 
55  L.R.A.  603.  98  Am.  St.  Rep.  447,  64  S. 
W.  969 — Old  Orchard  Beach  R.  Co.  v.  York 
County,  79  Me.  395,  10  Atl.  llS—rBoston  & 
A.  R.  Co.  y.  Cambridge,  159  Mass.  286,  34  N. 
E.  382 — Atty.  Gen.  v.  Old  Colony  R.  Co.  160 
Mass.  86,  22  L.R.A.  118.  35  N.  E.  252— 
Well  man  v.  Chicago  &  G.  T.  R.  Co.  83  Mich. 
611,  47  N.  W.  489— Smith  t.  Lake  Shore  & 
M.  S.  R.  Co.  114  Mich.  489,  72  N.  W.  828— 
Pingree  y.  Michigan  C.  R.  Co.  118  Mich.  323, 
53  L.R.A.  278,  76  N.  W.  635— State  ex  rel. 
Railroad  &  W.  Commission  y.  Chicago,  M.  ft 
St  P.  R.  Co.  88  Minn.  297,  37  N.  W.  782— 
Stone  y.  Yazoo  ft  M.  Valley  R.  Co.  62  Miss. 
639,  52  Am.  Rep.  193 — State  use  of  School 
Fund  y.  Wabash.  St.  L.  &  P.  R.  Co.  83  Mo. 
149 — Bullard  y.  Northern  P.  R.  Co.  10  Mont. 
180,  11  L.R.A.  250,  3  Inters.  Com.  Rep.  540, 
25  Pac.  120 — Dillon  y.  Erie  R.  Co.  19  Misc. 
120,  43  N.  Y.  Supp.  320— Cincinnati,  H.  & 
D.  R.  Co.  y.  Bowling  Green,  57  Ohio  St. 
345,  41  L.R.A.  427.  49  N.  E.  121— Hall  y. 
South  Carolina  R.  Co.  25  S.  C.  568 — San  An- 
tonio ft  A.  P.  R.  Co.  y.  Wilson,  4  Tex.  App. 
Cly.  Cas.  (WiUson)  I  324,  19  S.  W.  910— 
Laurel  Fork  &  S.  H.  R.  Co.  y.  West  Virginia 
Transp.  Co.  25  W.  Va.  338. 
— As  to  BtocJt-yarda,  in  Cotting  y.  Kansas  City 
Stock-Yards  Co.  79  Fed.  682 — Cotting  y.  Kan- 
sas City  Stock-Yards  Co.  82  Fed.  844 — Dela- 
ware, L.  &  W.  R.  Co.  y.  Central  Stock- Yard 
ft  Transit  Co.  45  N.  J.  Eq.  60,  6  L.R.A.  860, 
17  Atl.  146 — ^Delaware,  L.  ft  W.  R.  Co.  y. 
Central  Stock-Yard  ft  Transit  Co.  46  N.  J. 
Eq.  281,  6  L.R.A.  863,  19  Atl.  185. 
— A  8  to  gas  and  electrio  oompanies,  in  Clere- 
land  Gaslight  ft  Coke  Co.  y.  Cleyeland,  71  Fed. 
613 — RushyiUe  y.  Rushyllle  Natural  Gas  Co. 
132  Ind.  584,  15  L.R.A.  325,  28  N.  B.  853— 
Indiana  Natural  ft  Illuminating  Gas  Co.  y. 
State,- 158  Ind.  519,  57  L.R.A.  762,  63  N.  E. 
220— Re  Pryor,  65  Kan.  730,  29  L.R.A.  401, 
49  Am.  St.  Rep.  280,  41  Pac.  958 — ^Wabaska 
Electric  Co.  y.  Wymore,  60  Neb.  202,  82  N. 
W.  626 — State  ex  rel.  Atty.  Gen.  y.  Columbus 
Gaslight  ft  Coke  Co.  34  Ohio  St.  582 — Zanes- 
yille  y.  Zanesyllle  Gaslight  Co.  47  Ohio  St. 
80,  23  N.  B.  55. 

— As  to  water  companies.  In  Spring  Valley 
Waterworks  y.  Schottler,  110  IT.  8.  854,  28 
L.  ed.  176,  4  Sup.  Ct.  Rep.  48 — Spring  Valley 
Waterworks  y.  Bartlett,  8  Sawy.  586,  16  Fed. 
639 — Spring  Valley  Waterworks  y.  San  Fran- 
cisco, 61  Cal.  8 — Spring  Valley  Waterworks 
y.  San  Francisco,  82  Cal.  305,  6  L.R.A.  759. 
16  Am.  St.  Rep.  116,  22  Pac.  910— Danyille 
y.  Danyille  Water  Co.  178  111.  809,  69  Am. 
St.  Rep.  304,  53  N.  E.  118 — Agua  Pura  Co. 
y.  Las  Vegas,  10  N.  M.  28,  50  L.R.A.  234, 
60  Pac.  208 — Bass  y.  Roanoke  Nay.  ft  Water 
Power  Co.  Ill  N.  C.  448,  19  L.R.A.  253,  16 
S.  E.  402 — Griffin  y.  Goldsboro  Water  Co. 
122  N.  C.  207,  41  L.R.A.  241.  80  S.  E.  319 
— Knosyllle  y.  KnoxylUe  Water  Co.  107  Tenn. 
671,  61  L.R.A.  895,  64  S.  W.  1075. 
— As  to  telephone  companies,  in  Missouri  y. 
Bell  Teleph.  Co.  23  Fed.  640 — Delaware  ex 
rel.  Postal  Tel  eg.  Cable  Co.  y.  Delaware  ft  A. 
Teleg.  ft  Teleph.  Co.  47  Fed.  630 — Western 
U.  Teleg.  Co.  v.  Pendleton,  95  Ind.  16,  48  Am. 
Rep.  692 — Hockett  y.  State,  105  Ind.  258,  55 
Am.  Rep.  201,  6  N.  E.  178— Central  U. 
Teleph.  Co.  v.  Bradbury,  106  Ind.  8,  5  N.  B. 
721 — Chesapeake  ft  P.  Teleph.  Co.  y.  Balti- 
more &  O.  Telf'g.  Co.  66  Md.  416,  59  Am.  Rep. 
167,  7  Atl.  809— State  ex  rel.  Payne  v.  Kin- 
loch  Teleph.  Co.  93  Mo.  App.  358,  67  S.  W. 
684 — State  ex  rel.  Webster  y.  Nebraska 
Teleph.  Co.  17  Neb.  136.  62  Am.  Rep.  404,  22 
N.  W.  237 — ^People  ex  rel.  Oneida  Teleph.  Co. 
V.   Central   New   York  Teleph.   ft  Teleg.   Co. 


41  App.  Dly.  19,  58  N.  T.  Sapp.  221 — Gard- 
ner y.  Proyidence  Teleph.  Co.  23  R.  I.  268. 
55  L.R.A.  115,  49  AU.  1004— Western  U. 
Teleg.  Co.  y.  Rosentreter,  80  Tex.  418,  16  8. 
W.  26— Brown  y.  Western  U.  Teleg.  Co.  6 
UUh,  236,  21  Pac.  988. 

Warehouse  receipts  and  ri^hta  thereun- 
der. 

Change  of  Posaesaion  Required  to  Vali- 
date Pledged  Warehouse  Receipts, 
see  Bankruptcy,  195. 

Right  of  Promisee  in  Receipt  to  Main- 
tain Replevin,  see  Replevin,  2. 

3.  Where  a  warehouseman  gave  a  receipt 
for  wheat  which  he  did  not  receive,  it  did 
not  pass  the  title  to  any  specific  wheat  in 
his  warehouse.  Jackson  v.  Hale,  14  How. 
625,  14: 526 

4.  A  warehouse  receipt  given  to  persons 
in  pursuance  of  an  agreement  that  they 
were  to  advance  on  the  property,  dispose  of 
it,  and  receive  their  pay  therefrom,  confers 
on  them  full  power  to  dispose  of  the  prop- 
erty for  advances  under  such  contract.  Mc- 
Cullough  V.  Roots,  19  How.  349,  15:  681 

5.  A  license  to  the  })erson  giving  a  ware- 
house receipt,  to  prepare  the  property  for 
market  and  select  the  markets  and  purchas- 
ers, was  an  indulgence  to  him.  and  did  not 
diminish  the  rights  of  the  plaintiffs  in  the 
property,  or  their  powers  under  the  con- 
tract. Whatever  sales  were  made  by  him 
were  made  as  agents  of  plaintiffs,  and  they 
were  entitled  to  the  price.  He  was  not  in 
condition  to  dispute  plaintiffs'  title;  and 
his  authority  to  a  purchaser  to  appropriate 
the  price  as  a  credit  upon  another  donand 
was  fraud  upon  plaintiffs'  right.  McCnl- 
lough  V.  Roots,  19  How.  349,  15:  681 

6.  It  was  not  the  intention  of  the  law 
making  warehouse  receipts  negotiable,  to 
make  warehousemen  guarantors  of  the  title 
to  the  goods.  Mechanics'  &  T.  Ins.  Co.  v. 
Kiger,  103  U.  S.  352,  26:  433 
Cited  in  George  v.  Fourth  Nat.  Bank,  41  Fed. 

267. 

7.  The  duty  of  the  warehouseman  is  per- 
formed when  gets  the  property  into  his 
own  possession  before  he  issues  the  receipt 
and  transfers  the  possession,  when  demand- 
ed, to  the  lawful  holder  of  the  receipt  He 
does  not  guarantee  the  title  of  the  holder 
of  the  receipt.  Mechanics'  &  T.  Ins.  Co.  ▼- 
Kiger,  103  U.  8.  352,  26:  433 
Cited  in  State  Nat.   Bank  v.  Bryant  40  La.  Ans- 

476,  22  So.  80— Dean  y.  Drlmcs,  44  Hun.  4S6 
— Solomon  v.  Bashnell,  11  Or.  2S0.  50  Am. 
Rep.  475,  3  Pac.  677 — Clowes  v.  Hashes.  3 
Pa.  Super.  Ct.  665. 

8.  Where  property  is  taken  from  ware- 
housemen by  judicial  process,  without  fraud 
or  collusion  on  their  part,  and  they  there- 
upon give  immediate  notice  to  their  prin- 
cipal, this  is  a  substantial  compliance  with 
their  obligation  to  their  princifHil  not  to  de 
liver  without  a  surrender  of  their  receipts. 
Mochanics'  &  T.  Ins.  Co.  v.  Kiger,  103  U.  S. 
352,  26: 433 
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Asslgrnment  or  pledge  of  receipt. 

Delivery       of       Warehouse       Receipts 
Pledged,  see  Pledge,  19-21. 

9.  Warehouse  receipts  cannot  be  used  by 
a  factor  as  security  for  a  loan  in  excess  of 
his  interest  in  the  property,  under  Louisiana 
act  of  March  11,  1876,  making  warehouse  re- 
ceipts the  representatives  of  property  in 
store,  and  providing  for  their  use  as  secu- 
rity for  loans.  Mechanics'  &  T.  Ins.  Co.  y. 
Kiger,  103  U.  S.  352,  26:  433 

10.  A  commission  merchant  who  in  good 
faith,  and  in  the  usual  course  of  trade, 
makes  an  advancement  to  the  owner  of 
property  which  is  in  the  hands  of  ware- 
housemen, and  accepts  the  warehouse  re- 
ceipts, with  an  indorsement  thereon  direct- 
ing the  delivery  of  the  property  to  his  order, 
acquires  the  legal  title  to  and  constructive 
possession  of  the  property,  and  is  entitled  to 
it  as  against  creditors  of  his  vendor  who 
subsequently  levy  an  attachment  upon  it. 
Gibson  v.  Stevens,  8  How.  384,  12:  1123 
Cited   in   Blydensteln    v.    New   York    Secur.   & 

T.  Co.  15  C.  C.  A.  26,  35  U.  S.  App.  175.  67 
Fed.  480— Durr  v.  Hervey.  44  Ark.  306,  61 
Am.  Rep.  604 — ^Zellner  v.  Mobley,  84  Qa.  748, 
20  Am.  St.  Rep.  300,  11  S.  E.  402 — Warren 
V.  Mllllken,  57  Me.  08— National  Ezch.  Bank 
V.  Wilder,  84  Minn.  155,  24  N.  W.  600— 
Williams  V.  Gray,  30  Mo.  205 — McCombte 
▼.  Spader,  1  Hun,  106 — Hoyt  v.  Hartford  P. 
Ins.  Co.  26  Hun,  418 — ^Yennl  v.  McNamee,  45 
N.  Y.  620 — New  York  Secur.  &  T.  Co.  v.  Lip- 
man,  157  N.  Y.  564,  52  N.  E.  505. 


WABNING. 

Of  Blockade,  see  Blockade,  VIII. 
Duty  to  Give  to  Employee,  see  Master  and 
Servant,  12. 


WARRANT^ 

Bond  to  Fund  Indebtedness  Evidenced  by, 
.  see  Bonds,  195. 

Interest  Warrants  Attached  to  Ck>unty 
Bonds,  see  Bonds,  466. 

As  Consideration  for  County  Bond,  see 
Bonds,  477. 

Fees  of  Clerk  for  Issuing,  see  Clerks,  33. 

Fees  of  Commissioner  for  Issuing,  see  Com- 
missioners, 21,  22. 

Repudiation  of,  as  Impairment  of  Contract 
Obligations,  see  Constitutional  Law, 
1340. 

County  Warrants  Generally,  see  Counties, 
20,  22-26. 

Of  Cities,  Counties,  or  Towns  as  Choses  in 
Action  not  Suable  by  Assignees  in  Fed- 
eral Courts,  see  Courts,  812-816,  818. 

Estoppel  to*  Deny  Liability  on,  see  Estoppel, 
117. 

Guaranty  of,  see  Guaranty,  30. 

Guaranty  on  Sale  of,  see  Sale,  108. 

Interest  on,  see  Interest,  132. 

Bate  of  Interest  on,  see  Interest)  140. 


Limitation  of  Action  on,  see  Limitation  of 
Actions,  318,  319,  343,  344. 

Mandamus  to  Compel  Issuance  and  Deliv- 
ery of,  see  Mandamus,  105,  111. 

Of  Municipalities  Generally,  see  Municipal 
Corporations,  91-93. 

Municipal,  Specific  Performance  of  Con- 
tract under  which  Given,  see  Specific 
Performance,  13. 

Validity  of  Payment  to  State  in  Its  Own 
Warrants,  see  Payment,  65. 

Of  State,  as  Bill  of  Credit,  see  States,  229. 

Federal  Question  as  to  State  Warrants,  see 
Appeal  and  Error,  2195. 

Conclusiveness  of  Judgment  on  Drainage 
Warrant,  see  Judgment,  744. 

Conclusiveness  of  Judgment  on  Dismissal  of 
Drainage  Warrants,  see  Judgment,  321. 

Land  Warrants  as  Evidence,  see  Evidence, 
IV.  f. 

Treasury  Distress  Warrant  as  Evidence,  see 
Evidence,  1072. 

Distress  Warrant,  see  Landlord  and  Tenant, 
IIL  d,  3. 

Military  Warrants,  see  Military  Warrants; 
Public  Lands,  I.  c.  9. 

To  Locate  State  Lands  Generally,  see  Pub- 
lic Lands,  II. 

For  Collection  of  Taxes,  see  Constitutional 
Law,  545. 

Warrant  of  Attorney  to  Confess  Judgment, 
see  Judgment,  283. 

For  Removal  to  Other  Federal  District  for 
Trial,  see  Criminal  Law,  244. 

In  Extradition  Proceedings,  see  Extradition, 
36,  44. 

Of  Arrest,  see  Criminal  Law,  III.  c. 

Arrest  without,  see  Arrest,  3-5. 

Necessity  of,  to  Detention  of  Prisoner,  see 
Criminal  Law,  235. 

Applicability  to  State  of  Provisions  of  Fed- 
eral Constitution  Regulating  Issuance, 
see  Constitutional  Law,  78. 

Right  of  Marshal  to  Fees  as  Affecting  Serv- 
ice of  Warrant  of  Commitment,  see 
Marshal,  42,  43. 

For  Execution  of  Death  Sentence,  see  Con- 
stitutional Law,  807^  817;  Criminal 
Law,  217,  225. 


WARRANTY. 

Covenant  of,  see  Covenant,  6,  13-15,  17,  20, 

22,  26,  30,  35,  37. 
Measure  of  Damages  for  Breach  of  Covenant 

of,  see  Damages,  83,  84. 
Estoppel  by  Covenant  of,  see  Estoppel,  11, 

61-60. 
Implied  Covenant   of,   in  Lease,  see  Land- 
lord and  Tenant,  14,  15. 
In  Deed  by  Infant,  see  Infants,  22. 
Necessity   of   Alleging   Eviction   in   Action 

on,  see  Pleading,  516-518. 
In  Grants  by  Territory  or  State,  see  Public 

Lands,  86. 
On  Sale  of  Personalty  Generally,  see  Sale, 

II.;   IIL  d. 
Of  Genuineness  on  Sale  of  Bonds,  see  Bonds, 

14L 
In  Bill  of  Lading,  see  Carriers,  107. 


5864 


WAR  REVENUE  ACT— WATERS. 


Implied  Warranty  by  Contractor  Against 
Defects  in  Work,  see  Contracts,  25. 

Custom  as  to,  see  Custom  and  Usage,  32,  33. 

Measure  of  Damages  for  Breach  of,  see 
Damages,  105-112. 

Presumption  in  Action  on,  see  Evidence,  792. 

Parol  Evidence  to  Add,  see  Evidence,  1509- 
1512.. 

In  Insurance  Contract,  see  Insurance,  V.; 
VI. 

Discharge  of  Warrantor,  see  Judgment, 
1097. 

In  Judicial  Sales,  see  Courts,  2139;  Judicial 
Sale,  83,  84. 

By  Marshal  Making  Judicial  Sale,  see  Mar- 
shal, 37. 

Agent's  Authority  to  Make,  see  Principal 
and  Agent,  75. 

In  Charter  Party,  see  Shipping,  82,  84,  86« 

Of  Seaworthiness,  see  Shipping,  136-140. 

See  also  Guaranty. 


WAR  BETVENinS  ACT. 

Finality  of  Decision  of  Circuit  Court  of  Ap< 
peals  under,  see  Appeal  and  Error,  800. 

Application  to  District  of  Columbia,  see  In- 
ternal Revenue,  4. 

See  also  Internal  Revenue. 


WAR  VESSSIi. 

Jurisdiction   of   Crime  Committed  on. 

Courts,  1447. 
See  also  Prize  and  Capture. 


WASHINGTON. 

See  District  of  Columbia. 


WASHINGTON  TERRITORY. 

Admiralty   Jurisdiction   of   Courts   of,   see 
Admiralty,  17. 


Of  Oil  and  Gas,  see  Constitutional  Law,  503. 
By  Cutting  Timber  on  Mortgaged  Land,  lee 

Mortgage,  76. 
Liability  of  Purchaser  on  Foreclosure  for, 

see  Mortgage,  438a. 


♦-•- 


WASTE. 

Claim  against  United  States  for  Breach  of 
Covenant  against,  see  Claims,  119. 

By  Personal  Representative,  see  Executors 
and  Administrators,  IV.  h,  1. 

Injunction  to  Protect  Property  Pending 
Adjudication  of  Title,  see  Injunction, 
12. 

Right  of  United  States  to  Injunction 
against  Waste  on  Public  Lands,  see  In- 
junction, 46. 

Liability  of  Tenant  for,  see  Landlord  and 
Tenant,  32,  33. 

Limitation  of  Action  for,  see  Limitation  of 
Actions,  490. 


WATCH. 

On  Vessel,  Duty  as  to,  see  Collision,  IL  m. 


WATCH  CHARM* 

As  Evidence,  see  Evidence,  1456. 


WATCHMAN. 

Compensation,  see  United  States,  96,  97. 


WATCH  MATERIAIiS. 

Duty  on,  see  Duties,  271,  272. 


WATER  COX7RSE. 

As  Boundary,  see  Boundaries,  88,  97, 104. 


WATERMAIN  TAX. 

Due  Process  in  Assessments  of,  see  uonsti- 
tutional  Law,  750. 


WATER  POWER. 

Created    by    Maintenance    of    Canal,    tee 

Canals,  3-12. 
Condemnation    of   Land   for,    see   Eminent 

Domain,  48-50. 


#•» 


WATERS. 

I.  Public     Bights;     Rights     between 
Public  and  Individual,  1'14S. 

a.  What  Waters  are  Public  or  JSTar- 

igable,  I'lO. 

b.  Relative    Rights    of    State  and 

United  States,  11-32. 

1.  In  Oeneral,  11- 16, 

2.  In  Bed  and  Shores,  17*82. 

c.  Relative  Rights  of  States,  33. 

d.  Relative  Rights  of  Public  and 

Individuals,  34:^143. 
1,  In  Oeneral;  State  Aegfula- 
tion  and  Control,  34-7, 


WATERS,  I.  a- 
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/.  d. — conVd. 

2.  In    Beds   and   Shores,    38- 

104, 

a.  In  General,  38-79* 

b.  Use    of    Water    Front; 

Wharftng  Out,  80-104. 

3.  Mights  of  Navigation,  105- 

21. 

4.  Accretions;  Alluvion;  Avul- 

sion; Islands,  122-48. 
II.  Water  Rights  and  Easement  as  he- 
Uveen  Individuals,  149-77. 

a.  Riparian  or  Littoral  Rights  in 

General,  149-50. 

b.  Use  of  Water;  Interference  with 

Flow,  151-8. 

c.  Prior     Appropriation;     Appro- 

priation on  Public  Land,  159- 
73. 

d.  Subsurface  Waters,  174. 

e.  Accretions;    Alluvion;    Islands, 

175-7. 
III.  Public  Water  Supply,  178-201. 

o.  In    General;    Exclusive    Privi- 
leges,   178-83. 

b.  Rates,  184-201. 

Jurisdiction  of  Offenses  Committed  on,  see 
Admiralty,  I.  f,  14. 

Ab  Boundary  between  States,  see  Bound- 
aries, III.  b. 

As  Boundary  Between  Nations,  see  Bound- 
aries, 18,  19. 

Ab  Boundary  of  Private  Property,  see 
Boundaries,  IV.  b. 

Call  for,  as  Boundary,  see  Boundaries,  88, 
97,  104. 

Traffic  over  Interstate  Bridge  as  Commerce, 
see  Commerce,  51. 

Necessity  of  Compensation  on  Requiring 
Changes  in  Bridge,  see  Eminent  Bo- 
main,  98. 

Compelling  Lowering  of  Street  Railway 
Tunnel  under  Navigable  River,  see 
Constitutional  Law,  1437. 

Policing  of  International  Waters  as  Po- 
litical Question,  see  Courts,  97. 

Servitude  of  Public  Land  Bordering  on 
Navigable  Stream  to  Construction  of 
Levees,  see  Easements,  2. 

Estoppel  of  State  to  Object  to  Draining 
Sewage  into  River,  see  Estoppel,  176. 

Construction  of  Iicvee  to  Prevent  Overflow, 
see  Levees. 

Special  Legislation  as  to  Navigable  Waters, 
see  Statutes,  122. 

As  to  Canals,  see  Canals. 

Dams,  see  Dams. 

Drains,  see  Drains. 

Ferries,  see  Ferries. 

Fisheries,  see  Fisheries. 

Harbors,  see  Harbors. 

Irrigation  Districts,  see  Irrigation  Districts. 


/.  Public  Rights;  Rights  between  Pub' 
lie  and  Individuals. 

Right  to  Fish,  see  Fisheries. 

a.  What   Waters   are   Public   or   Navi- 
gable. 

Conclusiveness  of  Verdict  as  to,  see  Appeal 
and  Error,  4780. 

Judicial  Notice  as  to  Navigability,  see  Evi- 
dence, 95-98. 

Question  of  Law  or  Fact,  see  Trial,  439. 

See  also  infra,  57,  63;  Admiralty,  172. 

1.  Streams  are  navigable  under  the  com- 
mon law,  only  as  far  as  tide-water  extends. 
Hardin  v.  Jordan,  140  U.  S.  371,  11  Sup. 
Ct.  Rep.  808,  838,  >  35:428 

2.  Those  rivers  are  public  navigable  rivers 
in  law  which  are  navigable  in  fact.  United 
States  V.  The  Montello  (The  Montello)  20 
Wall.  430,  22:  391 
Cited  In   Concord  Mfg.   Co.   v.   Robertson,    66 

N.   H.  5,   18   L.R.A.   682,   25   Atl.   718. 

3.  The  capability  of  use  by  the  public  for 
purposes  of  transportation  and  commerce 
affords  the  true  criterion  of  the  navigability 
of  a  river,  rather  than  the  extent  and  man- 
ner of  that  use.  If  it  be  capable,  in  its 
natural  state,  of  being  used  for  purposes  of 
commerce,  no  matter  in  what  mode  the  com- 
merce may  be  conducted,  it  is  navigable  in 
fact,  and  becomes,  at  law,  a  public  river  or 
highway.  Vessels  of  any  kind  that  can  float 
upon  the  water,  whether  propelled  by 
animal  power,  by  the  wind,  or  by  the  agency 
of  steam,  may  be  the  Instruments  of  such 
commerce,  although  in  order  to  give  it  the 
character  of  a  navigable  stream,  it  must  be 
generally  and  commonly  useful  for  some 
purpose  of  trade  or  agriculture.  United 
States  V.  The  Montello  (The  Montello)  20 
Wall.  430,  22:  391 
Cited  in  United  States  v.  Rio  Grande  Dam  ft 

Irrlg.  Co.  174  U.  S.  698.  43  L.  ed.  1140. 
19  Sup.  Ct.  Bep.  770 — Leovy  v.  United 
States.  177  U.  S.  631,  44  L.  ed.  919.  20 
Sup.  Ct.  Rep.  797 — The  Robert  W.  Parsons 
(Perry  v.  Haines)  191  U.  S.  26.  48  L.  ed. 
77,  24  Sup.  Ct.  Rep.  8 — ^The  E.  M.  McChes- 
ney.  8  Ben.  157,  Fed.  Cas.  No.  4.4G3 — 
Chisolm  V.  Calnes,  67  Fed.  292 — Toledo 
Liberal  Shooting  Co.  v.  Erie  SbootioK  Club, 
33  C.  C.  A.  236,  62  U.  S.  App.  644,  90  Fed. 
682 — Peters  v.  New  Orleans.  M.  &  C.  R.  Co. 
56  Ala.  536— Walker  v.  Allen,  72  Ala.  459 
— Lewis  V.  Coffee  County,  77  Ala  192,  54 
Am.  Rep.  55 — Sullivan  v.  Spotswood.  82 
Ala  167,  2  So.  716— Little  Rock,  M.  R.  & 
T.  R.  Co.  V.  Brooks,  39  Ark.  409,  43  Am. 
Rep.  277 — Goodwill  v.  Police  Jury.  38  La. 
Ann.  755 — Baldwin  v.  Eric  Shooting  Club, 
127  Mich.  662,  87  N.  W.  59— Clark  v.  Cam- 
bridge &  A.  Irrlg.  &  Improv.  Co.  45  Neb. 
805,  64  N.  W..239 — Carter  v.  Thurston,  58 
N.  H.  107,  42  Am.  Rep.  584 — United  States 
V.  Rio  Grande  Dam  &  Irrlg.  Co.  9  N.  M. 
299,  51  Pac.  674 — Van  Buren  v.  The  E.  M. 
McChesney,  49  How.  Pr.  185 — Gwaltney  v. 
Scottish  Carolina  Timber  &  Land  Co.  Ill 
N.  C.  560,  16  S.  B.  692 — ^Burke  County  v. 
Catawba  Lumber  Co.  116  N.  C.  738,  47  Am. 
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St.  R^p.  820,  21  S.  E.  941— State  ▼.  Twiford, 
186  N.  C.  606,  48  S.  B.  586 — Shaw  t.  Os- 
wego Iron  Co.  10  Or.  378,  45  Am.  Rep.  146 
— Re  Condemnation  of  Lock  &  Dam  No.  7, 
46  Phlla.  Leg.  Int.  69 — Stete  ▼.  Pacific 
Guano  Co.  22  8.  C.  76 — Heyward  v.  Far- 
men'  Min.  Co.  42  S.  C.  153,  28  L.R.A.  51, 
46  Am.  St.  Rep.  702,  19  S.  E.  963— New 
England  Trout  &  Salmon  Club  v.  Mather, 
68  Vt.  346,  83  L.R.A.  571.  35  Atl.  323— 
Griffith  y.  Holman,  23  Wash.  354,  54  L.R.A. 
182,  83  Am.  St.  Rep.  821,  63  Pac.  289— 
Falls  Mfg.  Co.  7.  Oconto  River  Improy.  Co. 
87  Wis.  149,  58  N.  W.  257. 

4.  The  Uealy  slough  judged  by  its  capa- 
bilities, in  the  natural  state  and  ordinary 
volume  of  water,  of  being  utilized  for  pur- 
poses of  commerce  or  transportation,  is  not 
a  navigable  stream  at  the  point  where  it  is 
crossed  by  the  bridge  maintained  by  the 
Chicago  &,  Alton  Railroad  Company.  Healy 
V.  Joliet  A  C.  R.  Co.  116  U.  S.  191,  6  Sup. 
Ct.  Rep.  352,  29:  607 

5.  A  stream  may  be  navigable  although 
it  is  not  deep  enough  to  admit  the  passage 
of  boats  over  all  portions  of  it.  St.  An- 
thony Falls  Water  Power  Co.  v.  Board  of 
Water  Comrs.  168  U.  S.  .349,  18  Sup.  Ct. 
Rep.  157,  42:  497 

6.  The  mere  fact  that  logs,  poles,  and  rafts 
are  floated  down  a  stream  occasionally  and 
in  times  of  high  water  does  not  make  it  a 
navigable  river.  United  States  v.  Rio 
Grande  Dam  &  Irrig.  Co.  174  U.  S.  690,  19 
Sup.  Ct.  Rep.  770,  43:  1136 

Editorial  notes. 

What  waters  are  navigable.  [42  L.RA.. 
305.]  41 :  997 

Navigable  waters  of  the  United  States. 

Judicial  Notice  as  to,  see  Evidence,  95, 

96. 
See  also  Commerce,  95,  96,  108-109b, 

124,    130,    133,    156,    339a,    339b; 

Shipping,  32. 

7.  The  Erie  canal,  which,  though  lying 
wholly  within  the  state  of  New  York,  forms 
a  part  of  a  continuous  highway  for  in- 
terstate and  foreign  commerce  by  connect- 
ing Lake  Erie  with  the  Hudson  river,  is  a 
navigable  water  of  the  United  States  as  con- 
tradistinguished from  a  navigable  water  of 
the  state.  Perry  v.  Haines  (The  Robert  W. 
Parsons)   191  U.  S.  17,  24  Sup.  Ct.  Rep.  8, 

48:73 
Cited  in  United  States  v.  Wishkah  Boom  Co. 
68  C.  C.  A.  598,  136  Fed.  48— Birch  v.  King, 
71  N.  J.  L.  394,  59  Atl.  11. 

8.  If  a  river  is  navigable  only  between 
different  places  within  the  state,  then  it  is 
not  a  navigable  water  of  the  United  States, 
but  only  a  navigable  water  of  the  state. 
United  States  v.  The  Montello  (The  Mon- 
tello)  11  Wall.  411,  20:  191 

9.  By  "navigable  waters  of  the  United 
States"  are  meant  such  as  are  navigable  in 
fact,  and  which,  by  themselves  or  their  con- 
nection With  other  waters,  form  a  continu- 
ous   channel    for    commerce   with    foreign 


countries  or  amcmg  the  states.  United 
States  V.  The  Montello  (The  Montello)  11 
Wall.  411,  20:  191 

Miller  v.  New  York,  109  U.  S.  385,  3  Sup. 

Ct.  Rep.  228,  27:  971 

DistinguUhed  in  United  States  ex  reL  Search 

V.   Choctaw,   O.   ft   O.   B.   Co.   3  Okla.  498, 

41  Pac.  729. 

Cited  in  The  Montello  (United  States  v.  The 
Montello)  20  Wall.  439,  22  L.  ed.  393— 
Covington  ft  C.  Bridge  Co.  v.  Kentucky,  154 
U.  S.  210,  38  L.  ed.  966,  4  Inters.  Com. 
Rep.  653,  14  Sup.  Ct.  Rep.  1087 — United 
States  V.  Rio  Grande  Dam  ft  Irrig.  Co.  174 
U.  8.  697,  48  L.  ed.  1139,  19  Sop.  Ct.  Rep. 
770— The  New  York,  175  V.  S.  194,  44  L 
ed.  130,  20  Snp.  Ct.  Rep.  67 — The  Robert 
W.  Parsons  (Perry  v.  Haines)  191  U.  S. 
26,  48  L.  ed.  77,  24  Sup.  Ct.  Rep.  8-- 
The  E.  M.  McChesney,  8  Ben.  157,  Fed. 
Cas.  No.  4,463— Malony  v.  The  aty  of  Mil- 
waukee,  1  Fed.  613 — ^Wallamet  Iron  Bridge 
Co.  V.  Hatch,  9  Sawy.  649,  19  Fed.  350— 
United  States  v.  Burlington  ft  H.  C.  Ferry 
Co.  21  Fed.  833 — Lawton  v.  Comer,  7  LJL 
A.  59,  40  Fed.  482 — Greenwood  v.  Westport, 
53  Fed.  825 — Chisolm  v.  Caines,  67  Fad.  292 
— Brown  v.  United  States,  81  Fed.  57— 
United  States  v.  North  Bloomfleld  QraTel 
Min.  Co.  81  Fed.  248 — Manlganlt  v.  Ward, 
123  Fed.  712— Com.  v.  King,  150  Msm. 
225,  5  L.R.A.  538,  22  N.  E.  905 — Clark  t. 
Cambridge  ft  A.  Irrig.  ft  Improv.  Co.  45 
Neb.  805,  64  N.  W.  239--Concord  Mfg.  Co. 
V.  Robertson,  66  N.  H.  5,  18  L.R.A.  682, 
25  Atl.  718— Ryan  v.  Hook,  84  Han,  187 
— Hodges  V.  Williams,  95  N.  C.  334,  89  Am. 
Rep.  242— Hutton  v.  Webb,  124  N.  C.  754, 
59  L.R.A.  40,  33  S.  B.  169 — Shaw  v.  Os- 
wego Iron  Co.  10  Or.  878,  45  Am.  Rep.  146 
— Chambers  v.  The  Clymene,  14  Phils.  60^ 
38  Phila.  Leg.  Int.  884 — State  t.  South 
Carolina  Phosphate  Co.  22  S.  C.  597 — Hej- 
ward  V.  Farmers'  Min.  Co.  42  B.  C.  153,  28 
L.R.A.  51,  46  Am.  St.  Rep.  702,  19  S.  E. 
963 — New  England  -Trent  ft  Salmon  Club 
V.  Mather,  68  Vt.  345,  33  L.R.A.  571,  35 
Atl.  323 — Morse  v.  Home  Ins.  Co.  80  Wit. 
506,  11  Am.  Rep.  580 — Willow  River  ClobT. 
Wade,  100  Wis.  99,  42  L.R.A.  818,  76  N.  W. 
273. 

10.  Rivers  constitute  navigable  waters 
within  the  meaning  of  the  acts  of  Congress 
when  they  form,  in  their  ordinary  condition, 
by  themselves  or  by  uniting  with  other 
waters,  a  continued  highway  over  wliidi 
commerce  is  or  may  be  carried  on  with 
other  states  or  foreign  oountries.  The 
Daniel  Ball  v.  United  States  (The  Daniel 
Ball)   10  Wall.  557,  19:999 

United  States  v.  The  Montello  (The  Mon- 
tello) 20  Wall.  430,  22:391 
Cited  in  The  Montello  (United  SUtes  v.  The 
Montello)  11  Wall.  415,  20  L.  ed.  192— 
The  Montello  (United  States  t.  Tlie  Mon- 
tello) 20  Wall.  439,  22  L.  ed.  893— Eks- 
naba  &  L.  M.  Transp.  Co.  v.  Chicago,  107 
U.  S.  682,  27  L.  ed.  444,  2  Sup.  Ct  Bep. 
185— Miller  v.  New  York,  109  U.  S.  396, 
27  L.  ed.  975,  8  Sup.  Ct,  Rep.  228— Ex 
parte  Boyer,  109  U.  S.  631,  27  L.  ed.  1<K>". 
3  Sup.  Ct.  Rep.  434 — Norfolk  &  W.  R.  Co. 
V.  Pennsylvania.  186  U.  S.  119,  34  L.  ed. 
397,  3  Inters.  Com.  Rep.  181,  10  Sup.  Ct 
Rep.  958 — The  Robert  W.  Parsons  (Perry 
V.  Haines)  191  U.  S.  35,  48  L.  ed.  81.  24 
Sup.  Ct.  Rep.  8 — ^The  Avon,  Brown,  Ada. 
180,  Fed.  Cas.  No.  680— The  General  Caai^ 
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Brown,  Adm.  335,  Fed.  Cas.  No.  5,707 — 
The  SuDswiGk,  6  Ben.  114,  Fed.  Cas.  No. 
13,624 — Malony   t.   The  City  of   Mllwaokee, 

I  Fed.  613 — Wallamet  Iron  Bridge  Co.  ▼. 
Hatch,  9  Sawy.  649,  19  Fed.  351 — ^United 
States  ▼.  Burlington  ft  H.  C.  Ferry  Co.  21 
Fed.  333 — The  Hazel  Klrke,  25  Fed.  605 
— ^United  States  y.  Beacham,  29  Fed.  284 — 
Decker  y.  Baltimore  &  N.  Y.  R.  Co.  1  Inters. 
Com.  Rep.  441,  30  Fed.  725 — Ex  parte  Koeh- 
ler,  1  Inters.  Com.  Rep.  30,  80  Fed.  869 — 
The  City  of  Salem,  2  L.R.A.  388,  2  Inters. 
Com.  Rep.  421,  87  Fed.  850 — ^Rhea  y.  New- 
port News  &  M.  Valley  R.  Co.  50  Fed.  21 
— Leoyy  y.  United  States,  34  C.  C.  A.  398, 
92  Fed.  350 — Com.  y.  King,  150  Mass.  225, 
5  L.R.A.  538,  22  N.  E.  905 — People  T.  Page, 
39  App.  Dly.  118,  66  N.  Y.  Supp.  834 — 
Ryan  y.  Hook,  34  Hun,  187— -State  y.  Twif- 
ord,  136  N.  C.  606,  48  S.  B.  686 — Heyward 
y.  Farmers'  Min.  Co.  42  S.  C.  152,  28  L. 
B.A.  51,  46  Am.  St.  Rep.  702,  19  S.  B.  963 
— New  England  Trout  St  Salmon  Club  y. 
Mather,  68  Vt.  845,  33  L.R.A.  571,  85  Atl. 
323 — Morse  y.  Home  Ins.  Co.  30  Wis.  506, 

II  Am.  Rep.  580 — ^Willow  Riyer  Club  y 
Wade,  100  Wis.  99,  42  L.R.A.  818,  76  N.  W 
273. 

—  Editorial  notes. 

Navigable  waters  of  the  United  States. 

22:391;  48:73 

h.  Belative  Bights  of  State  and  Vnited 

States. 

1,  In  Oeneralm 

As  AflTected  by  Commerce  Clause,  see  Com- 
merce, II. 

Tomiage  and  Port  Regulations,  see  Com- 
merce, VII. 

Improving  Harbor  as  Preferring  Ports  of 
One  State,  see  Commerce,  572. 

Regulative  Power  of  Municipalities  over 
Harbors  and  Wharves,  see  Municipal 
Corporations,  56,  67. 

Power  of  State  to  Establish  Harbor  Lines, 
see  Harbors,  2. 

Effect  of  Compacts  between  States,  see 
States,  165,  166. 

11.  The  Constitutional  grant  of  admiralty 
jurisdiction  to  the  United  States  does  not 
extend  to  a  cession  of  the  waters  in  which 
admiralty  causes  may  arise,  or  of  general 
jurisdiction  over  the  same.  Congress  may 
pass  all  laws  which  are  necessary  for  giv- 
ing the  most  complete  effect  to  the  exercise 
of  the  admiralty  and  maritime  jurisdiction 
granted  to  the  government  of  the  Union. 
But  the  general  jurisdiction  over  the  places 
subject  to  this  grant  of  admiralty  jurisdic- 
tion adheres  to  the  territory  as  a  portion 
of  sovereignty  not  yet  given  away,  and  the 
residuary  powers  of  legislation  still  remain 
in  the  state.  United  States  v.  Bevans,  3 
Wheat.  336,  4:  404 

died  In  Manchester  y.  Massachusetts,  139  U. 
S.  261,  35  L.  ed.  165,  11  Sup.  Ct.  Rep. 
559 — United  States  v.  New  Bedford  Bridge, 
1  Wpod^  &  M.  408,  Fed.  Cas.  No.  15,867 — 
The  Wave,  Blatchf.  &  H.  241,  Fed.  Cas. 
No.  17,297— The  Blexena,  53  Fed.  366 — 
The  City  of  Norwalk,  56  Fed.  106 — Blgelow 
▼.  Nickerson,  30  L.B.A.  339,  17  C.  C.  A.  6, 


34  U.  8.  App.  261,  70  Fed.  118— Re  Kelly, 
71  Fed.  552 — Humboldt  Lumber  Mfrs.  Asso. 
v.  Chrlstopherson,  46  L.R.A.  282,  19  C.  C. 
A.  486.  44  U.  S.  App.  434,  73  Fed.  244 — 
The  Underwriter,  119  Fed.  741 — People  v. 
Nairlee,  1  Cal.  23£i,  52  Am.  Dec.  312 — Sa* 
vannah  v.  State,  4  Qa.  41 — Com.  v.  Manches- 
ter, 152  Mass.  244,  9  L.R.A.  242,  23  Am. 
St.  Rep.  820,  25  'K.  B.  113— Colon  v.  Llsk, 
13  App.  Dlv.  198,  43  N.  Y.  Supp.  864— 
Delaware  ft  H.  Canal  Co.  v.  Lawrence,  2 
Hun,  184 — People  v.  Godfrey,  17  Johns.  232, 
9  Am.  Dec.  203 — Mahler  v.  Norwich  &  N. 
Y.  Transp.  Co.  35  N.  Y.  357 — People  v. 
Welch,  141  N.  Y.  270,  24  L.R.A.  119,  38 
Am.  St  Rep.  793,  36  N.  E.  328 — Dunlap  y. 
Com.  108  Pa.  613.  16  W.  N.  C.  145. 

12.  The  extent  of  the  territorial  juris- 
diction of  Massachusetts  over  the  sea  ad- 
jacent to  its  coast  is  that  of  an  independent 
nation;  and,  except  so  far  as  any  right  of 
control  over  this  territory  has  been  granted 
to  the  United  States,  this  control  remains 
with  the  state.  Manchester  v.  Massa- 
chusetts, 139  U.  S.  240,  11  Sup.  Ct.  Rep. 
559,  35:  159 
died   In   The   Lyndburst,    48   Fed.    842— The 

City  of  Norwalk,  55  Fed.  106 — Re  Hum- 
boldt Lumber  Mfrs.  Asso.  60  Fed.  432 — 
Humboldt  Lumber  Mfrs'  Asso.  v.  Chrlsto- 
pherson,  46  L.R.A.  282,  19  C.  C.  A.  486,  44 
U.  S.  App.  434,  78  Fed.  244 — State  v.  Har- 
rub,  95  Ala.  188,  15  L.R.A.  763,  4  Inters. 
Com.  Rep.  102,  36  Am.  St.  Rep.  195,  10 
So.  753 — Chicago  Transit  Co.  v.  Campbell, 
110  111.  App.  371 — Com.  v.  Hilton,  174  Mass. 
31,  45  L.R.A.  478.  54  N.  E.  362— Com.  v. 
Boston  Terminal  Co.  185  Mass.  282,  70  N. 
E.  125. 

13.  The  act  of  Congress  making  the  Mis- 
sissippi river  a  common  highway  for  all 
citizens  of  the  United  States  does  not  im- 
pair the  title  and  jurisdiction  of  a  state 
over  the  navigable  waters  within  her  bound- 
aries, any  more  than  such  rights  are  limit- 
ed with  regard  to  the  original  states.  St. 
Anthony  Falls  Water  Power  Co.  v.  Board  of 
Water  Comrs.  168  U.  S.  349,  18  Sup.  a. 
Rep.  157,  42:  497 

14.  The  original  state  acquired  by  the 
Revolution  the  entire  rights  of  soil  and  of 
sovereignty  in  the  navigable  waters  within 
their  territory;  and  new  states,  admitted 
without  reservation  as  to  these  rights  of 
soil  and  sovereignty,  possess  all  the  rights 
of  the  original  states.  Mobile  v.  Eslava,  16 
Pet.  234,  10:  948 
Overruled  In  Shlvely  v.  Bowlby,  152  U.  S.  27, 

38  L.  ed.  341,  14  Sup.  Ct.  Rep.  548. 
Cited  In  Mobile  v.  Emanuel,  1  How.  102,  11 
L.  ed.  63 — Pollard  v.  Hagan,  3  How.  233, 
11  L.  ed.  575 — Barney  v.  Keokuk,  94  U.  S. 
337,  24  L.  ed.  228— Mobile  Transp.  Co.  v. 
Mobile,  187  U.  S.  483,  47  L.  ed.  270,  23 
Sup.  Ct.  Rep.  170 — Mobile  Transp.  Co.  v. 
Mobile,  128  Ala.  348,  64  L.RJL..342,  86 
Am.  St  Rep.  143,  30  So.  645 — Sullivan  v. 
Richardson,  33  Fla.  138,  14  So.  692 — Mc- 
Manus  v.  Carmlchael,  3  Iowa,  49 — State  v. 
Lake  St.  Clair  Fishing  &  Shooting  Club,  127 
Mich.  586,  87  N.  W.  117 — McCready  y.  Com. 
27  Oratt.  988. 

15.  A  state  cannot  by  its  legislation  de- 
stroy the  right  of  the  United  States  as  the 
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owner  of  lands  bordering  on  a  stream,  to 
the  continued  flow  of  its  waters,  in  the  ab- 
sence of  specific  authority  from  Congress. 
United  States  v.  Rio  Grande  Dam  &  Irrig. 
Co.  174  U.  S.  690,  19  Sup.  Ct.  Rep.  770, 

43:  1136 
Cited  In  United  States  v.  Rio  Grande  Dam  & 

Irrig.  Go.  184  U.  S.  419,  46  L.  ed.  621,  22 

Sup.  Ct.  Rep.  428. 

16.  The  respective  rights  of  the  states  of 
Kansas  and  Colorado  in  regard  to  the  flow 
of  water  in  the  Arkansas  river  are  not 
subordinate  to  any  supposed  superior  right 
on  the  part  of  the  national  government  to 
control  the  whole  system  of  the  reclamation 
of  arid  lands,  since  the  reclamation  of  arid 
lands  is  not  one  of  the  powers  granted  to 
the  general  government.  Kansas  v.  Colo- 
rado, 206  U.  S.  46,  27  Sup.  Ct.  Rep.  655, 

51 :  956 

Editorial  note. 

[State  and  Federal  ownership  of  waters. 
50  L.R.A.  737.] 

2.  In  Bed  and  Shores, 

Navigable  Water  of  the  United  States,  see 
supra,  7-10. 

Relative  Rights  of  Public  and  Individuals, 
see  infra,  I.  d,  2. 

Federal  Question  as  to,  see  Appeal  and  Er- 
ror, 1563,  1749. 

Power  of  Congress  to  Punish  Stealing 
Merchandise  From  Wrecked  Ship  Above 
High-Water  Mark,  see  Commerce,  99. 

Vested  Rights  in,  see  Constitutional  Law, 
930. 

Passage  of  Right  of  Eminent  Domain  to 
State,  see  Eminent  Domain,  15. 

See  also  supra,  14;  infra,  47,  52-54. 

17.  The  shores  of  navigable  waters,  and 
the  soil  under  them,  were  not  granted  by 
the  Constitution  to  the  United  States,  but 
were  reserved  to  the  states  respectively. 
The  new  states  have  the  same  rights,  sov- 
ereignty, and  jurisdiction  over  this  subject, 
as  the  original  states.  Pollard  v.  Hagan,  3 
How.  212,  11:565 
Cited  In  Goodtitle  ex  dem.  Pollard  v.  Kibbe,  0 

How.  478,  13  L.  ed.  223 — Strader  v.  Gra- 
ham, 10  How.  95,  18  L.  ed.  343 — ^Doe  ez 
dem.  Hallett  v.  Beebe,  13  How.  26,  14  L. 
ed.  36 — Pennsylvania  v.  Wheeling  ft  B. 
Bridge  Co.  13  How.  584,  14  L.  ed.  277— 
Smith  V.  Maryland,  18  How.  74,  15  L.  ed. 
271— Scott  V.  Sandford,  19  How.  490.  15 
L.  ed.  736 — Withers  v.  Buckley,  20  How. 
92,  15  L.  ed.  820— Oilman  v.  Philadelphia, 
3  Wall.  726,  18  L.  ed.  99 — ^Mumford  v. 
Wardwell,  6  Wall.  436,  18  L.  ed.  761— 
Weber  v.  State  Harbor.  18  Wall.  66,  21  L. 
ed.  802 — St.  Clair  County  v.  Lovlngston,  23 
Wall.  68,  23  L.  ed.  63 — Barney  v.  Keokuk, 
94  U.  S.  337,  24  L.  ed.  228— McCready  v. 
Virginia.  94  U.  S.  394,  24  L.  ed.  248— 
Newport  &  C.  Bridge  Co.  v.  United  States. 
105  U.  S.  491,  26  L.  ed.  1150— Escanaba  A 
L.  M.  Transp.  Co.  v.  Chicago,  107  U.  S. 
689,  27  L.  ed.  446,  2  Sup.  Ct.  Rep.  185— 
Van  Brocklln  v.  Tennessee  (Van  Brocklin  v. 
Anderson)  117  U.  S.  165,  29  L.  ed.  851,  6 
Sup.  Ct.  Rep.  670 — Huse  v.  Glover,  119  U. 
S.  546,  30  L.  ed.  489.  7  Sup.  Ct   Rep.   813 


— ^Sands  v.  Manistee  River  Improv.  Co.  123 
U.   S.   296,   31   L.   ed.   152,   8   Sup.   Ct.   Rep. 
113 — ^Packer    v.    Bird,    137    U.    S.    671.    34 
L.  ed.  821,  11  Sup.  Ct.  Rep.  210 — Manchester 
V.   Massachusettfi,   139  U.   S.   260,  35   L.  ed. 
165,  11  Sup.  Ct.  Rep.  559 — Hardin  v.  Jordan. 
140  U.    S.  381.   35   L.  ed.  433.   11   Sup.  Ct. 
Rep.  808 — Knight  v.  United  Land  Asso.  142 
U.  S.  183.  35  L.  ed.  982,   12  Sup.  Ct.  Rep. 
258— Illinois   C.   R.    Co.   v.   Illinois.    146   U. 
S.    435,    86   L.    ed.    1036.    13    Sup.    Ct.   Rep. 
110 — Lowndes  v.  Huntington,  153  U.  S.  30. 
38  L.  ed.  623,  14  Sup.  Ct.  Rep.  758 — ^Wanl 
V.  Race  Horse,  163  U.  S.  511,  41  L.  ed.  247. 
16    Sup.    Ct    Rep.    1076 — St    Anthony    FalU 
Water  Power  Co.  v.  St.  Paul  Water  Comrs. 
168   U.   8.   360,  42  L.  ed.  501,   18  Sop.   Ct. 
Rep.    157 — ^Nlles    v.    Cedar   Point   Club,    175 
U.   S.   308.  44   L.   ed.   174.  20   Sup.   Ct  Hep, 
124— Illinois  C.   R.   Co.   v.   Chicago.    176   I'. 
8.  660.  44  L.  ed.  627,  20  Sup.  Ct.  Rep.  509 
— -Scranton   v.   Wheeler.   179   U.   S.    182.  45 
L.    ed.    144,    21    Sop.    Ct   Rep.    48 — Downes 
V.   Bldwell.   182  U.  S.   367.  45  L.  ed.   1137. 
21    Sup.    Ct.    Rep.    770 — Mobile  Transp,  Co. 
V.  Mobile,  187  U.  8.  482,  47  L.  ed.  270,  23 
Sup.  Ct  Rep.   170 — Kean  v.  Calumet  Cant! 
&    Improv.    Co.    190    U.    S.    481.    47    L.   ed. 
1145,  23  Sup.  Ct  Rep.  651 — Blssell  v.  Hen- 
Shaw.    1    Sawy.   579,   Fed.   Cas.  No.   1,447— 
Columbus  Ins.  Co.  v.  Curtenius,  6  McLean, 
212,   Fed.   Cas.   No.   3,045— Grlffing  v.  Glbb. 
McAll.    224.    Fed.    Cas.    No.    5,819 — Seabnry 
V.  Field,   McAll.  4.   Fed.   Cas.    No.    12,574— 
United    States    v.    New    Bedford    Bridge.    1 
Woodb.   ft   M.    407.    Fed.   Cas.    No.    16,867— 
Woodman  v.  Kilbonrn  Mfg.  Co.   1   Abb.  (U. 
S.)    162,  1   Blss.  650,  Fed.   Cas.   No.  17.978 
— Huse  V.  Glover,  11  Blss.  557.  15  Fed.  297 
— Woodruff  V.  North  Bloomfleld  Gravel  Mtn- 
Co.   9    Sawy.    510.    18   Fed.   786 — Shively  ▼. 
Welch,    10    Sawy.   141,   20   Fed.    32— Decker 
v.  Baltimore  ft  N.  Y.  R.  Co.  1  Inters.  Com. 
Rep.  441,  30  Fed.  725 — Illinois  v.  Illinois  C 
R.  Co.  33  Fed.  755 — Murphy  v.  Dunham,  38 
Fed.  510 — Case  v.  Loftns,  5  L.R.A.  686.  14 
Sawy.  215,  39  Fed.  731 — Kenyon   v.  Knipe, 
46  Fed.   313 — Rhea  v.  Newport  News  ft  H. 
Valley  R.  Co.  60  Fed.  22 — Scranton  ▼.  Whee- 
ler, 6  C.  C.  A.  692.  16  U.  8.  App.  152,  57 
Fed.  810 — Pacific  Gas  Improv.  Co.  v.  Ellert, 
64  Fed.  437 — Cobum  v.  San  Mateo  County, 
75  Fed.  527— United  States  v.  Alaska  Pack- 
ers*  Asso.   79  Fed.   157 — Doe  ex  dem.  Ken- 
nedy   V.    Bebee,   8    Ala.    913 — Doe   ex   dem. 
Pollard  V.  Greit.  8  Ala.  941 — ^Mobile  v.  Moog. 
53  Ala.  669 — Mobile  Transp.  Co.  v.  Mobile, 
128    Ala.    335.    64    L.R.A.    342.   86    Am.  St 
Rep.  143.  30  So.  645— St  Louis.  I.  M.  ft  S 
R.    Co.   V.    Ramsey,    63   Ark.    320.   8   L.R.A. 
561,  22  Am.   St  Rep.   195,   13  S.  W.  931— 
Teschemacher  v.   Thompson,   18  Cai.  28,  79 
Am.  Dec.  151 — ^Le  Roy  v.  Dnnkerly,  54  Gal- 
456 — Lux   y.   Haggin,    60  Cat   336.  10  Pac 
674— Parkhlll  v.  Union  Bank,  2  Fla.  708— 
Gf>lger  V.   Fllor,   8  Fla.   338 — Ruge  t.  .Apt 
lachlcola  Oyster  Canning  ft  Fish  Co.  25  Fit. 
670,  6  So.  489 — State  v.  Black  River  Phos- 
phate Co.  32  Fla.  93.  21  L.R.A.  193,  13  So. 
640 — Sullivan    v.    Richardson.    33    Fla.   131. 
14   So.   692 — Savannah  v.   State,   4  Ga.  41 
— Chicago    V.    McGinn.    51    III.    273.   2  Am. 
Rep.   295 — People  ex  rel.    McCrea  v.  United 
States.  93  111.  35,  34  Am.  Rep.  155— People 
ex  rel.  Woodyatt  v.  Thompson,  155  III.  4"3i 
40  N.  E.  307 — Depew  v.  Wabash  ft  E.  Canal. 
5  Ind.  11 — McManus  v.  Carmichael,  3  Iowa, 
51 — Renwlck  v.   Davenport  ft  N.  W.  B.  Co^ 
49   Iowa,   669 — Rood  v.   Wallace.   109  lowt- 
8,    79    N.    W.    449— Holman   v.    Hodges,  113 
Iowa,  717,  58  L.R.A.  679.  84  Am.  St  Rep 
367,    84    N.    W.    950— Wood   V.    Fowler,  » 
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Kan.  689,  40  Am.  Rep.  330 — State  v.  Tower, 
84  Me.  445,  24  Atl.  898— Com  ▼.  Alger,  7 
Cush.  82 — Dunham  ▼.  Lamphere,  3  Gray, 
272 — Com.    V.    Manchester,    152    Mass.    242, 

9  L.R.A.  241,  23  Am.  St.  Rep.  820,  25  N 
B.  113 — Com.  V.  Hilton,  174  Mass.  31,  45 
L.R.A.  478,  64  N.  B.  362— Pere  Marquette 
Boom  Co.  y.  Adams,  44  Mich.  405,  6  N.  W. 
857 — Webber  v.  Pere  Marquette  Boom  Co. 
«2  Mich.  638,  30  N.  W.  400— Union  Depot 
Street  R.  &  Transfer  Co.  y.  Brunswick,  31 
Minn.  301,  47  Am.  St.  Rep.  789,  17  N.  W. 
«26 — -Homochitto  Rlyer  v.  Withers,  29  Miss. 
39,  64  Am.  Dec.  126 — Cooley  y.  Golden,  117 
Mo.  66,  21  L.R.A.  308,  23  S.  W.  100— Craw- 
ford Co.  y.  Hathaway  (Crawford  Co.  y.  Hall) 
«7  Neb.  351,  60  L.R.A.  901.  93  N.  W.  781 
— Murray  y.  Pannaci,  64  N.  J.  Bq.  162,  68 
Atl.  595 — Gough  y.  Bell,  21  N.  J.  L.  161— 
Cough  y.  Bell,  22  N.  J.  L.  465— Bell  y. 
Gough,  23  N.  J.  L.  674— Pino  y.  Hatch,  1 
N.  M.  128— Delaware  &  H.  Canal  Co.  y. 
Lawrence,  2  Hun,  184 — Gould  y.  Hudson 
River  R.  Co.  6  N.  Y.  555 — Burbank  y.  Fay, 
«5  N.  Y.  62 — Smith  y.  Rochester,  92  N.  Y. 
478,  44  Am.  Rep.  393 — Shepard's  Point  Land 
Co.  y.  Atlantic  Hotel,  132  N.  C.  526,  61 
L.R.A.  940,  44  S.  B.  89 — Hinman  y.  Warren, 
6  Or.-  411 — Johnson  y.  Knott,   13  Or.   310, 

10  Pac.  418— Bowlby  y.  Shiyely,  22  Or.  417, 
30  Pac.  154— Kline  y.  Craig,  65  Pa.  410— 
Webber  y.  State  Harbor,  31  Phila.  Leg.  Int. 
817 — Calhoun  y.  Calhoun,  2  S.  C.  N.  S.  803 
— Galveston  y.  Menard,  23  Tex.  396 — Taylor 
y.  Com.  102  Va.  770,  102  Am.  St.  Rep.  865, 
47  S.  B.  875— BIsenbach  y.  Hatfield,  2  Wash. 
242,  12  L.R.A.  633,  26  Pac.  539 — Ravens- 
wood  y.  Fleming,  22  W.  Va.  67,  46  Am.  Rep. 
485 — Barre  v.  Fleming,  29  W.  Va.  324.  1 
8.  B.  731 — J.  S.  Keator  Lumber  Co.  v.  St. 
Croix  Boom  Corp.  72  Wis.  89,  7  Am.  St. 
Rep.  837,  38  N.  W.  629 — State  ex  rel.  Weiss 
y.  District  Board,  76  Wis.  207,  7  L.R.A. 
340,  20  Am.  St.  Rep.  41,  44  N.  W.  067— 
State  ex  rel.  Atty.  Gen.  v.  Cunningham,  81 
Wis.  511,  15  L.R.A.  576.  51  N.  W.  724 — 
Willow  River  Club  y.  Wade,  100  Wis.  115, 
42  LJt.A.  329,  76  N.  W.  273. 

18.  The  new  states  admitted  into  the 
Union  since  the  adoption  of  the  Constitu- 
tion have  the  same  rights  as  the  original 
states,  in  the  tide-waters  and  in  the  lands 
under  them,  within  their  respective  juris- 
diction. Shively  v.  Bowlby,  152  U.  S.  1, 
14  Sup.  Ct.  Rep.  548,  38:  331 
Cited  in  United  States  v.  Alaska  Packers'  Asso. 

79  Fed.  157 — Mobile  Transp.  Co.  v.  Mobile, 
128  Ala.  346.  64  L.R.A.  341,  86  Am.  St. 
Rep.  143,  30  So.  645 — Alaska  Gold  Min.  Co. 
y.  Barbrldge,  1  Alaska,  315 — Mendota  Club 
y.  Anderson,  101  Wis.  491,  78  N.  W.  185. 

19.  On  admission  of  a  state  into  the 
Union  the  shores  of  navigable  rivers  lying 
below  high-water  mark  pass  to  the  state, 
and  Congress  cannot  thereafter  grant  them. 
Goodtitle  ex  dem.  Pollard  v.  Kibbe,  9  How. 
471,  13:  220 
Cited  in    St.    Clair   County  v.    Lovingston,   23 

Wall.  68,  23  L.  ed.  63 — Barney  v.  Keokuk, 
94  U.  S.  338,  24  L.  ed.  228— Van  Brocklln 
v.  Tennessee  (Van  Brocklln  v.  Anderson) 
117  U.  S.  168,  29  L.  ed.  851,  6  Sup.  Ct. 
Rop.  670— Packer  v.  Bird.  137  U.  S.  671, 
34  L.  ed.  822.  11  Sup.  Ct.  Rep.  210— Hardin 
y.  Jordan,  140  U.  S.  381,  35  L.  ed.  433,  11 
Sup.  Ct.  Rop.  808— Knight  v.  United  Land 
Asso.  142  n.  S.  18.3,  35  L.  ed.  082,  12  Sup. 
Ct.    Rep.    258 — Shively    y.    Bowlby,    152    U. 


S.  28,  38  L.  ed.  342,  14  Sup.  Ct  Rep.  548 
— St.  Anthony  Falls  Water  Power  Co.  v. 
St.  Paul  Water  Comrs.  168  U.  S.  361,  42 
L.  ed.  502,  18  Sup.  Ct.  Rep.  157— Illinois 
C.  R.  Co.  V.  Chicago,  176  U.  S.  660,  44  L. 
ed.  627,  20  Sup.  Ct.  Rep.  509 — Scranton  v. 
Wheeler,  179  U.  S.  187,  45  L.  ed.  146,  21 
Sup.  Ct.  Rep.  48 — ^Mobile  Transp.  Co.  v. 
Mobile,  187  U.  S.  484,  47  L.  ed.  270,  23 
Sup.  Ct.  Rep.  170 — Kean  v.  Calumet  Canal 
ft  Improv.  Co.  190  U.  S.  481,  47  L.  ed. 
1145,  23  Sup.  Ct.  Rep,  651 — ^Kenyon  v. 
Knipe,  46  Fed.  313 — Scranton  v.  Wheeler, 
6  C.  C.  A.  502,  16  U.  S.  App.  152,  57  Fed. 
810 — Cobum  v.  San  Mateo  County,  75  Fed. 
627— Magee  v.  Hallett,  22  Ala.  720— St. 
Louis,  I.  M.  &  S.  R.  Co.  y.  Ramsey,  53 
Ark.  820,  8  L.R.A.  661,  22  Am.  St.  Rep. 
195,  13  S.  W.  931— Gilmer  y.  Lime  Point, 
18  Cal.  252 — People  ex  rel.  Plxley  v.  Strat- 
ton.  25  Cal.  250 — People  ex  rel.  Pierce  v.  Mor- 
rill, 26  Cal.  354 — Geiger  v.  Fllor,  8  Fla.  338 — 
McManuB  v.  Carmichael,  3  Iowa,  62— 
Cooley  y.  Golden,  117  Mo.  56,  21  L.R.A.  308, 
23  S.  W.  100— Bowlby  y.  Shively,  22  Or. 
426,  30  Pac.  164 — Baer  v.  Moran  Bros.  Co. 
2  Wash.  611,  27  Pac.  470 — Ravenswood  y. 
Flemings,  22  W.  Va.  69,  46  Am.  Rep.  486. 

20.  Alabama,  upon  its  admission  into  the 
Union,  possessed  the  same  sovereignty  And 
jurisdiction  as  the  original  states  over  all 
the  territory  within  its  limits,  including  the 
shores  of  the  navigable  rivers  and  the  soil 
under  them.    Pollard  v.  Hagan,  3  How.  212, 

11:565 

21.  The  state  of  Alabama  when  admitted 
into  the  Union  became  entitled  to  the  soil 
below  high-v^ater  mark,  under  the  navigable 
waters  within  the  limits  of  the  state,  where 
it  had  not  been  previously  granted.  Mobile 
Transp.  Co.  v.  Mobile,  187  U.  S.  479,  23  Sup. 
Ct.  Rep.  170,  47:  266 
CUed  in  Kean  y.  Calumet  Canal  ft  Improv.  Co. 

190  V,  S.  482,  47  L.  ed.  1146,  23  Sup.  Ct. 
Rep.  651 — Mobile  Transp.  Co.  v.  Mobile,  199 
n.  S.  604,  60  L.  ed.  330,  26  Sup.  Ct.  Rep. 
751 — Mobile  v.  Sullivan  Timber  Co.  63  C. 
C.  A.  416,  129  Fed.  301. 

22.  Subsequent  to  the  admission  of  the 
state  of  Alabama  to  the  Union,  CJongress 
had  no  authority  to  grant  land  in  that  state 
on  the  shore  of  a  navigable  river  below  high- 
water  mark.  Goodtitle  ex  dem.  Pollard  v. 
Kibbe,  9  How.  471,  13:  220 
Doe  ex  dem.  Hallett  ▼.  Beebe,  13  How.  25, 

14:  35 

Mobile  Y.  Emanuel,  1  How.  95,  11:  60 

Pollard  v.  Hagan,  3  How.  212,  11:  565 

Overruled  In  Shively  v.  Bowlby,  152  U.  S.  27, 

88  L.  ed.  341,  14  Sup.  Ct.  Rep.  648. 

Cited  in  St.  Clair  County  y.  Lovingston,  23 
Wall.  68,  23  L.  ed.  63 — Van  Brocklln  v. 
Tennessee  (Van  Brocklln  y.  Anderson)  117 
U.  S.  168,  29  L.  ed.  861,  6  Sup.  Ct.  Rep. 
670— Shively  v.  Bowlby,  152  U.  S.  28,  38 
L.  ed.  342,  14  Sup.  Ct.  Rep.  548 — Mobile 
Transp.  Co.  v.  Mobile,  187  U.  8.  490,  47  L. 
ed.  272,  23  Sup.  Ct.  Rep.  170 — Kean  v.  Calu- 
met Canal  &  Improv.  Co.  190  U.  S.  481,  47 
L.  ed.  1145,  23  Sup.  Ct  Rep.  651 — Leverich 
y.  Mobile,  110  Fed.  174 — Mobile  Transp.  Co. 
y.  Mobile,  128  Ala.  349,  64  L.R.A  342,  86 
Am.  St.  Rep.  143,  30  So.  64.") — ^People  ez 
rel.  Pierce  v.  Morriil,  26  Cal.  354. 

23.  The  provision  in   the    act   admitting 
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Alabama  to  the  Union,  which  preserves  the 
navigable  waters  free  as  public  highways, 
is  not  a  contract,  but  a  mere  regulation  of 
commerce,  and  confers  no  power  on  the 
United  States  to  grant  lands  on  the  banks 
of  the  Mobile  river  below  the  usual  high- 
water  mark  when  the  state  was  admitted. 
Pollard  V.  Hagan,  3  How.  212,  11:  565 

Cited  In  Willamette  Iron  Bridge  Co.  v.  Hatch. 
125  U.  S.  8,  81  L.  ed.  632,  8  Sup.  Ct.  Rep. 
811 — United  States  v.  New  Bedford  Bridge, 
1  Woodb.  &  M.  410,  Fed.  Cas.  No.  15,867— 
Hatch  V.  Wallamet  Iron  Bridge  Co.  7  Sawy. 
134,  6  Fed.  332 — Woodruff  v.  North  Bloom- 
field  Gravel  Min.  Co.  9  Sawy.  512,  18  Fed. 
786 — Wallamet  Iron  Bridge  Co.  v.  Hatch,  9 
Sawy.  659,  19  Fed.  353 — Cardwell  v.  Ameri- 
can River  Bridge  Co.  9  Sawy.  665,  19  Fed. 
563 — State  v.  White  Oak  River  Corp.  Ill 
N.  C.  663,  16  S.  E.  831. 

24.  The  right  of  the  United  States  to  the 
public  lands,  and  the  power  of  Congress  to 
make  all  needful  rules  and  regulations  for 
the  sale  and  disposition  thereof,  confers  no 
power  to  grant  land  on  the  banks  of  the 
Mobile  river,  which  was  below  the  usual 
high-water  mark  at  the  time  Alabama  was 
admitted  to  the  Union.  Pollard  v.  Hagan,  3 
How.  212,  11:565 
Cited  In  Magee  v.  Doe,  22  Ala.  720. 

25.  California,  by  virtue  of  its  admission 
into  the  Union,  became  the  owner  of  its 
navigable  waters  and  the  soil  under  the 
same.    Mumford  v.  Wardwell,  6  Wall.  423, 

18:  756 
Weber  v.  State  Harbor  Comrs.  18  Wall.  57, 

21 :  798 
Cited  In  Weber  v.  State  Harbor,  18  Wall.  66, 
21  L.  ed.  802 — McCready  v.  Virginia,  94  U. 
8.  894,  24  L.  ed.  248— Newport  &  C.  Bridge 
Co.  V.  United  States,  105  U.  S.  491,  26  L. 
ed.  1150 — ^Hardin  v.  Jordan,  140  U.  S.  381, 
85  L.  ed.  433,  11  Sup.  Ct.  Rep.  808 — Knight 
V.  United  Land  Asso.  142  U.  S.  183,  35  L. 
ed.  982,  12  Sup.  Ct.  Rep.  258 — Shively  v. 
Bowlby,  152  U.  S.  28,  38  L.  ed.  342,  14  Sup. 
Ct.  Rep.  548 — ^Niles  v.  Cedar  Point  Club, 
175  U.  S.  308.  44  L.  ed.  174,  20  Sup.  Ct. 
Rep.  124 — 'Kean  v.  Calumet  Canal  &  Improv. 
Co.  190  U.  S.  481,  47  L.  ed.  1145,  23  Sup. 
Ct.  Rep.  651 — Tripp  v.  Spring,  5  Sawy.  213. 
Fed.  Cas.  No.  14.180 — Illinois  v.  Illinois  C. 
R.  Co.  33  Fed.  755 — Case  v.  Loftus,  5  L.R. 
A.  689.  14  Sawy.  215,  39  Fed.  731— Pacific 
Gas  Improv.  Co.  v.  Bllert,  64  Fed.  436 — 
Cobnrn  v.  San  Mateo  County,  75  Fed.  527 
— Nlles  V.  Cedar  Point  Club,  29  C.  C.  A.  11, 
54  U.  8.  App.  668,  85  Fed.  50 — ^Ruge  v. 
Apalachicola  Oyster  Canning  &  Fish  Co.  25 
Fla.  670,  6  So.  489 — Sullivan  v.  Richardson, 
33  Fla.  131,  14  So.  692 — State  v.  Tower,  84 
Me.  445,  24  Atl.  898 — Com.  v.  Manchester, 
152  Mass.  242.  9  L.R.A.  241,  23  Am.  St 
Rep.  820,  25  N.  E.  113 — ^Unlon  Depot  Street 
R.  &  TranvZer  Co.  v.  Brunswick,  31  Minn. 
300,  47  Am.  Rep.  789,  17  N.  W.  626 — Cooley 
V.  Golden,  117  Mo.  56,  21  L.R.A.  308,  23 
S.  W.  100 — Concord  Mfg.  Co.  v.  Robertson, 
66  N.  H.  7,  18  L.R.A.  683,  25  Atl.  718— 
Bedlow  V.  New  York  Floating  Dry  Dock  Co. 
44  Hun,  382— State  v.  White  Oak  River 
Corp.  Ill  N.  C.  663.  16  S.  E.  331— Shepard's 
Point  Land  Co.  v.  Atlantic  Hotel,  132  N.  C. 
525.  61  L.R.A.  940,  44  S.  E.  39— Weber  v. 
State  Harbor  Comrs.  31  Phila.  Leg.  Int.  317 
— Elsenbach  v.  Hatfleld,  2  Wash.  243,  12 
L.R.A.  637,  26  Pac.  539— Willow  River  Club 


T.  Wade,  100  Wis.  115,  42  LJt.A.  329,  7e 
N.  W.  273. 

26.  Upon  the  admission  of  California  into 
the  Union,  absolute  property  in  and  domin- 
ion and  soverei^ty  over  all  soils  under  the 
tide  waters  within  its  limits  passed  to  the 
state,  subject  only  to  the  paramount  right 
of  navigation  over  the  waters.  Weber  t. 
State  Harbor  Comrs.  18  Wall.  57,  21 :  798 
Cited  in  Newport  &  C.   Bridge  Co.  v.   United 

States,  105  U.  S.  490,  26  L.  ed.  1150— Saa 
Francisco  v.  Le  Roy,  138  U.  S.  670,  34  L. 
ed.  1101,  11  Sup.  Ct.  Rep.  .364— Illinois  C. 
R.  Co.  V.  Illinois.  146  U.  S.  435.  35  L.  ed. 
1036,  18  Sup  Ct.  Rep.  110— United  States  y. 
Mission  Rock  Co.  189  U.  S.  404,  47  L.  ed. 
869,  23  Sup.  Ct.  Rep.  606 — Kean  v.  Calu- 
met Canal  ft  Improv.  Co.  190  U.  S.  481,  47 
L.  ed.  1145,  23  Sup.  Ct.  Rep.  651 — Illinois 
V.  Illinois  C.  R.  Co.  33  Fed.  755 — Mission 
Rock  Co.  V.  United  States,  48  C.  C.  A.  646. 
109  Fed.  767 — Sutter  v.  Heckman,  1  Alaska, 
88 — ^Alaska  Gold  Min.  Co.  v.  Barbrldge,  1 
Alaska,  316 — Le  Roy  v.  Dunkerly,  54  CaL 
455 — Oakland  v.  Oakland  Water  Front  Co. 
118  Cal.  207,  50  Pac.  277— People  ez  rel. 
Maloney  v.  Kirk,  162  111.  149,  53  Am.  Bt 
Rep.  277,  45  N.  E.  830 — ^Lewls  v.  Portland, 
25  Or.  159,  22  L.R.A.  741,  42  Am.  St.  Rep. 
772,  85  Pac.  256. 

27.  Upon  the  acquisition  of  the  territory 
of  California  from  Mexico,  the  United 
States  acquired  the  title  to  tide  lands  there- 
in in  trust  for  the  future  states  to  be  cre- 
ated in  such  territory,  except  such  lands  as 
had  been  previously  granted  by  Mexico  or 
subjected  to  trusts  which  would  require 
their  disposition  in  some  other  wav.  Knight 
V.  United  States  Land  Asso.  142  U.  S.  161, 
12  Sup.  Ct.  Rep.  258,  35:  974 
Cited  in  Sbively  v.  Bowlby,  152  U.  S.  28.  38 

L.  ed.  841,  14  Sup.  Ct  Rep.  548. 

28.  Grants  by  Congress  of  portions  of 
the  public  lands  within  a  territory  to  set- 
ters thereon,  though  bordering  on  or  bound- 
ed by  navigable  waters,  convey  of  their  own 
force  no  title  or  right  below  high -water 
nuirk,  and  do  not  impair  the  title  and  do- 
minion of  the  future  state  when  created. 
Shively  v.  Bowlby,  152  U.  S.  1,  14  Sup.  a. 
Rep.  548,  38:331 
Cited  in  Eldridge  v.  Tresevant,  160  U.  S.  467. 40 

L.  ed.  499,  16  Sop.  Ct  Rep.  345 — Morris  v. 
United  SUtes,  174  U.  S.  236,  43  L.  ed.  960. 
19  Sup.  Ct  Rep.  649 — Scranton  v.  Wheeler. 
179  U.  S.  166,  45  L.  ed.  138,  21  Sup.  Ct 
Rep.  48 — Swerin^en  v.  St  Louis,  185  U.  S. 
43,  46  L.  ed.  798,  22  Snp.  Ct  Rep.  569— 
Carroll  v.  Price,  81  Fed.  142 — Heckman  ▼ 
Sutter,  55  C.  C.  A.  640,  119  Fed.  88— Stock- 
ley  V.  Cissna,  56  C.  C.  A.  348,  119  Ffed.  836 
— Astoria  Exch.  Co.  v.  Shiveley,  27  Or.  105, 
39  Pac.  398 — Montgomery  v.  Sbaver,  40  Or. 
247,  66  Pac.  923. 

29.  The  title  to  the  tide  lands  of  the 
territories  was  in  the  United  States,  which 
could  grant  titles  or  rights  in  the  soil  be- 
low high-water  marks  Mann  v.  Lacoma 
Land  Co.  153  U.  S.  273,  14  Sup.  a.  Rep 
820,  38: 714 
Cited  in  Carroll  v.  Price,  81  Fed.  142-Jonei 

V.  Callvert,  32  Wasb.  612,  73  Pac.  701. 

30.  Congress  has  power  to  make  grants  of 
lands  below  high-water  mark  of  navigable 
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waters  in  any  territory  of  the  United  States 
whenever     necessary    in    fulfilling     inter- 
national obligations,  or  to  improve  lands  for 
interstate  or  foreign  commerce,  or  for  any 
other  national  purpose.    Shively  v.  Bowlby, 
152  U.  S.  1,  14  Sup.  a.  Rep.  548,    38:  331 
Cited  in  Heckman  v.  Sutter,  63  C.  C.  A.  187, 
128  Fed.  396 — Brown  v.  Parker.  127  Mich. 
391,  86  N.  W.  98^— State  v.  Lake  St.  Clair 
Fishing  &  Shooting  Club,  127  Mich.  593,  87 
N.   W.  117— Kneeland  v.   Korter,  40  Wash. 
363,  1  L.R.A.(N.S.)   747,  82  Pac.  608. 

31.  That  Congress  had  power  to  confirm 
title  to  tide  flats  claimed  under  Spanish 
concessions,  assumed.  Pollard  ▼.  Files,  2 
How.  591,  11:391 
Cited  (U  overruled  in  Shively  v.  Bowlby,  152  U. 

8.  27,  88  L.  ed.  341,  14  Sup.  Ct.  Rep.  648. 

Cited  In  McManus  t.  Carmichael,  3  Iowa,  49. 

32.  The  existence  of  an  imperfect  and  in- 
operative Spanish  grant  to  land  lying  in 
Alabama  between  high  and  low  water  mark 
on  tide  water  did  not  authorize  the  general 
government  to  grant  or  confirm  the  title 
after  Alabama  was  admitted  to  the  Union. 
Goodtitle  ex  dem.  Pollard  v.  Kibbe,  9  How. 
471,  13: 220 
Cited  In  Teschemacher  v.  Thompson,  18  Cal.  28, 

79  Am.  Dec.  161. 

Ildttorlal  note. 

Right  of  United  States  and  the  states  to 
shore  lands  and  accretions  against  piers. 

14:  35 


o.  Relative  Bights  of  States. 

Jurisdiction  of  Courts,  see  Courts,  351,  352. 
Right   of   State   to  Protect   Streams   from 

Contamination,  by  Public  Authority  of 

other  State,  see  Injunction,  34,  35. 
Allegations  as  to,  see  Pleading,  915. 
Rights     Presenting      Controversy,      within 

Jurisdiction     of     Supreme    Court,    see 

Supreme  Court  of  the  United  States, 

93-97. 
Jurisdiction  of  Suit  by  State  against  City 

of  Another  State,  see  Supreme  Court  of 

the  United  States,  117. 
See  also  supra,  16. 

33.  The  determination  of  the  respective 
rights  of  the  states  of  Kansas  and  Colo- 
rado to  the  benefit  of  the  water  in  the 
Arkansas  river  cannot  be  afiTected  by  any 
theory  that,  because  at  times,  and  in  some 
places  the  entire  bed  of  the  channel  is  dry, 
there  are  two  rivers,  one  commencing  in 
the  mountains  of  Colorado  and  terminating 
at  or  near  the  state  line,  and  the  other  com- 
mencing at  or  near  the  place  where  the 
former  ends,  and,  from  springs  and  branches, 
starting  as  a  new  stream,  to  flow  onward 
through  Kansas  and  Oklahoma  toward  the 
Gulf  of  Mexico.  Kansas  v.  Colorado,  206 
U.  S.  46,  27  Sup.  Ct.  Rep.  655,  51 :  956 


d.  BelaHve  Bights  of  Public  and  Indi- 

VidtULlS. 

1.  In    General;    State   BegtUation   and 

Control, 

Establishing  Dock  or  Harbor  Line,  see  in- 
fra, 101-104. 

Pre-emptive  Rights  of  Owners  of  Water 
Front  in  Louisiana  to  Bads  Lands,  see 
Public  Lands,  753a-755. 

See  also  infra,  52,  53,  74,  98,  99,  108,  157, 
158. 

34.  Any  statutory  regulation  which  is  for 
the  general  advantage  of  owners  of  common 
property,  such  as  a  regulation  of  riparian 
rights,  will  be  upheld  as  reasonable.  Head 
V.  Amoskeag  Mfg.  Co.  113  U.  S.  9,  5  Sup. 
Ct.  Rep.  441,  28:  889 
Cited  in   Worts  v.   Hoaeland,   114  U.   S.  614, 

29  L.ed.  232,  5  Sup.  Ct  Rep.  1086 — Oury  v. 
Goodwin,  3  Aria.  267,  26  Pac.  376 — Gaylord 
V.  Sanitary  District,  204  III.  582,  63  L.R.A. 
586,  98  Am.  St.  Rep.  235,  68  N.  E.  522 — 
Great  Western  Natural  Gas  &  Oil  Co.  v.  Haw- 
kins, 30  Ind.  App.  570,  66  N.  E.  766 — State 
▼.  Edwards,  86  Me.  104,  26  L.R.A.  505,  41 
Am.  St.  Rep.  528,  29  Atl.  947— Warren  v. 
Westbrook  Mfg.  Co.  88  Me.  67,  35  L.R.A.  391, 
61  Am.  St.  Rep.  372,  33  Atl.  665 — Turner  ▼. 
Nye,  154  Mass.  683,14  L.R.A.  491,28  N.  E. 
1048 — State  ex  rel.  Utick  v.  Polk  County,  87 
Minn.  336,  60  L.R.A.  178,  92  N.  W.  216— 
Mound  City  Land  &  Stock  Co.  y.  Miller,  170 
Mo.  262,  60  L.R.A.  202,  94  Am.  St.  Rep.  727, 
70  S.  W.  721 — Concord  Mfg.  Co.  v.  Robertson, 
66  N.  H.  6,  18  L.R.A.  683,  25  Atl.  718— 
Chapman  v.  Newmarket  Mfg.  Co.  67  N.  H. 
181,  38  Atl.  16— Re  Tuthill,  36  App.  Div.  502, 
55  N.  T.  Supp.  657— People  v.  Budd,  117  N.  Y. 
67,  16  Am.  St.  Rep.  460,  22  N.  E.  670— 
Re  Tutbill,  163  N.  Y.  139,  49  L.R.A.  989,  67 
N.  E.  303 — Avery  v.  Vermont  Electric  Co.  76 
Vt.  242,  69  L.R.A.  827,  98  Am.  St.  Rep.  818, 
64  Atl.  179 — Pox  River  Flour  ft  Paper  Co.  v. 
Kelley,  70  Wis.  293,  36  N.  W.  542. 

35.  All  rights  in  navigable  waters  con- 
sidered as  subject  to  public  regulation. 
South  Carolina  v.  Creorgia,  93  U.  S.  4, 

23:782 
Cited  in  Falls  Mfg.  Co.  v.  Oconto  River  Improv. 
Co.  87  Wis.  150,  58  N.  W.  257. 

36.  Grants  of  power  to  build  dams  and 
improve  the  water  power  of  a  river  in  such 
manner  or  to  such  extent  as  shall  be  au- 
thorized by  the  directors  of  a  corporation 
are  subject  in  legal  effect,  to  the  paramount 
rights  of  the  state,  as  trustee  for  the  public, 
to  divert  a  portion  of  the  waters  for  pub- 
lic use  and  also  to  the  rights  of  the  general 
government  in  regard  to  navigation  and 
commerce.  St.  Anthony  Falls  Water  Power 
Co.  V.  Board  of  Water  Comrs.  168  U.  S.  349, 
18  Sup.  Ct.  Rep.  157,  42:  497 
Cited  in  Mobile  Transp.  Co.  v.  Mobile,  128  Ala. 

349,  64  L.R.A.  342,  86  Am.  St.  Rep.  143,  30 
S.  645. 

37.  The  right  of  the  state  to  lease  such 
portion  of  the  water  power  reserved  as  it 
does  not  require  for  the  use  of  a  peniten- 
tiary is  included  in  the  rights  reserved  to 
the  state  under  S.  C.  act  December  24,  1887, 
authorizing   the   transfer   of   a   canal,   but 
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providing  that  the  state  shall  be  furnished 
free  of  charge  500  horse  power  of  water 
power  "for  the  use  of  the  penitentiary  and 
for  other  purposes,"  and  declaring  that  "the 
rio^ht  of  the  state  to  the  free  use  of  the  said 
500  horse  power  shall  be  absolute."  Co- 
lumbia Water  Power  Co.  v.  Columbia  Elec- 
tric Street  R.  Light  &  P.  Co.  172  U.  S.  475, 
19  Sup.  Ct.  Rep.  247,  43:  521 

Editorial  notes. 

[Right  to  use  of  stream  to  float  logs.  41 
L.R.A.  371. 

Injury  to  riparian  owner  by  running  logs 
in  stream  liability  for.     41  L.R.A.  494. 

Right  to  remove  lateral  support  by  dredg- 
ing out  water  bed.    64  L.R.A.  275. 

Statute  prohibiting  pdllution,  for  protec- 
tion of  fisheries.     1  L.RA.(N.S.)  752.] 

2.  In  Beds  and  Shores. 
a*  In  General, 

Relative  Rights  of  State  and  United  States, 
see  supra,  I.  b,  2. 

Right  of  Government  to  Erect  Lighthouse 
on  Submerged  Lands,  see  Claims,  32. 

State  Decisions  as  Controlling  Federal 
Courts  on  Question  of  Title  to  Sub- 
merged Land,  see  Courts,  2096. 

Ejectment  for  Recovery  of,  see  Eject- 
ment, 4. 

Parol  Evidence  to  Show  Pueblo  Lands  are 
Below  High-Water  Mark,  see  Evidence, 
1588. 

Injunction  against  Taking  for  Public  Sup- 
ply unless  Compensation  shall  be  made, 
see  Injunction,  222. 

Implied  License  from  State  to  Use  for 
Oyster  Cultivation,  see  License,  2. 

Rights  under  Spanish  Grants  Fronting  on 
the  Mobile  River,  see  Private  Land 
Claims,  267. 

See  also  infra.  111;  Fisheries,  4,  6,  7,  16,  17. 

38.  The  title  and  rights  of  riparian  or 
littoral  proprietors  in  the  soil  below  high- 
water  mark  of  navigable  waters  are  gov- 
erned by  the  laws  of  the  several  states,  sub- 
ject to  the  rights  granted  to  the  United 
States.  Shively  v.  Bowlby,  152  U.  S.  1,  14 
Sup.  Ct.  Rep.  548,  38:  331 
Cited  in  Prosser  v.  Northern  P.  R.  Co.  152  U. 

S.  64,  88  L.  ed.  S.'Sft.  J4  Sup.  Ct  Rep.  528— 
Lowndes  v.  Uuntlnfirton,  153  U.  S.  19,  38  L. 
ed.  618,  14  Sup.  Ct.  Rep.  758 — Mann  v. 
Tacoma  Land  Co.  153  U.  S.  283,  38  L.  ed. 
717,  14  Sup.  Ct.  Rep.  820— St.  Anthony  Falls 
Water  Power  Co.  v.  Water  Comrs.  168  U.  S. 
365,  42  L.  ed.  503,  18  Sup,  Ct.  Rep.  157 — 
Scranton  v.  Wheeler,  179  U.  S.  178,  43  L. 
ed.  143,  21  Sup.  Ct.  Rep.  48 — Pacific  Gas 
Improv.  Co.  v.  Ellert,  64  Fed.  431 — Gratz  v. 
Land  &  River  Improv.  Co.  40  L.R.A.  401,  27 
C.  C.  A.  314,  63  U.  S.  App.  499,  82  Fed.  389 
— Sullivan  Timber  Co.  v.  Mobile,  110  Fed. 
192 — State  ex  rel.  Citizens  Electric  Light- 
iuR  &  P.  Co.  V.  Longfellow,  169  Mo,  124,  69 
S.  W.  374 — Prlewp  v.  Wisconsin  State  Land 
&  Improv.  Co.  93  Wis.  546,  33  L.R.A.  650,  67 
N.  W.  918. 

39.  Grants  of  the  government  for  lands 


bounded  on  streams  and  other  waters,  with- 
out any  reservation  or  restriction  of  terms, 
are  to  be  construed  according  to  the  law  of 
the  state  in  which  the  lands  lie.  Hardin  v. 
Jordan,  140  U.  S.  371,  11  Sup.  Ct.  Rep.  808, 
838,  35: 428 

Cited  in  Kaukauna  Water  Power  Co.  v.  Green 
Bay  &  M.  Canal  Co.  142  U.  S.  272,  35  L.  od. 
1010.  12  Sup.  Ct.  Rep.  173 — Lowndes  v. 
Huntington,  153  U.  S.  19,  38  L.  ed.  619,  14 
Sup.  Ct.  Rep.  758 — Eldrldge  v.  Trezevant, 
160  U.  S.  468,  40  L.  ed.  499,  16  Sup.  Ct. 
Rep.  345 — French-Glenn  Live  Stock  Co.  v. 
Springer,  185  U.  S.  52,  46  L.  ed.  803,  22  Sup. 
Ct.  Rep.  563 — Chisolm  v.  Caines,  67  Fed. 
290 — Gratz  v.  Land  &  River  Improv.  Co.  40 
L.R.A.  401,  27  C.  C.  A.  314,  53  U.  S.  App. 
499,  82  Fed.  389— Re  Valley,  116  Fed.  984— 
Webb  V.  Demopolls,  95  Ala.  129,  21  L.R.A. 
«  67,  18  So.  289 — Sapp  v.  Frazier.  51  La.  Ano. 
1725,  72  Am.  St.  Rep.  493,  26  So.  378— 
Lamprey  v.  State,  52  Minn.  192,  18  L.R.A. 
676,  38  Am.  St.  Rep.  541,  53  N.  W.  1139— 
McBaine  v.  Johnson,  155  Mo.  201,  55  S.  W. 
1031 — Moore  t.  Farmer,  156  Mo.  48,  79  Am. 
St.  Rep.  504,  56  S.  W.  493 — Poynter  v.  Chip- 
man,  8  Utah,  447,  32  Pac  690 — McLennaa 
▼.  Prentice.  85  Wis.  443.  55  N.  W.  764— 
Priewe  v.  Wisconsin  State  Land  St  Improv.  Ca 
93  Wis.  546,  33  L.R.A.  650.  67  N.  W.  918— 
Ne-pee-nauk  Club  v.  Wilson,  96  Wis.  295.  71 
N.  W.  661— Willow  River  Club  v.  Wade.  100 
Wis.  96,  42  L.R.A.  315.  76  N.  W.  273— 
Mendota  Club  v.  Anderson.  101  Wis.  492,  78 
N.  W.  186. 

39a.  Grants  by  the  United  States  of  pub- 
lic lands  bounded  on  streams  are  to  be  con- 
strued, as  to  their  effect,  according  to  the 
law  of  the  state  in  which  the  land  lie^. 
Grand  Rapids  &  I.  R.  Co.  v.  Butler,  159  T. 
S.  87,  15  Sup.  Ct.  Rep.  991,  40:85 

Cited  in  Rood  v.  Wallace,  109  Iowa,  10.  79  N. 

W.  449. 

39b.  A  rule  of  local  law  that  the  owner 
of  land  bordering  on  a  river  owns  to  the 
center  of  the  channel  inures  to  the  benefit  of 
a  patentee  from  the  United  States  as 
against  one  claiming  to  enter  as  a  home- 
stead an  unsurveyed  island  in  such  river, 
where  the  omission  to  survey  the  island  was 
not  due  to  fraud  or  mistake,  and  subsequent 
applications  for  a  survey  have  been  refused 
by  the  Land  Department.  Whitaker  v.  ^fc- 
Bride,  197  U.  S.  510,  25  Sup.  Ct.  Rep.  530. 

49:857 
Cited  In  Winters  v.  United  States.  74  C.  C.  A. 

673.  143  Fed.  747. 

40.  A  patentee  from  the  United  State* 
government  has  all  the  rights  of  a  riparian 
owner  in  the  bed  of  the  channel  lying  op 
posite  his  banks,  although  his  land  may  W 
itself  surrounded  by  two  channels  of  th- 
riven Whitaker  v.  McBride,  197  L'.  S.  r»10. 
25  Sup.  Ct.  Rep.  530,  43:857 

41.  Whether  the  patentee  of  the  l'nit<*«i 
States  to  land  bounded  on  a  non-navi*raM«» 
lake  belonging  to  the  United  States  takt*< 
title  to  the  adjoining  submerged  land  is  de 
tcrmined  by  the  law  of  the  state  wheif  th»» 
land  lies.  Hardin  v.  Shedd,  190  U.  S.  50S. 
23  Sup.  Ct.  Rep.  685,  47: 1156 
Cited  In  Whitaker  v.  McBride.  197  U.  S.  512, 

49  L.  ed.  860,  26  Sap.  Ct.  Rep.  530— Cba|>- 
man  &  D.  Land  Co.  v.  Bigeiow,  206  U.  S.  4^ 
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51  L.  ed.  050.  27  Snp.  Ct.  Uep.  670 — 
Kansas  ▼.  Colorado,  206  U.  S.  05.  51  L.  ed. 
974.  27  Sup.  Ct.  Rop.  655— Harrison  v.  Flte, 
78  C.  C.  A.  449,  148  Fed.  783. 

Eldltorial  notes. 

[Title  to  land  under  water.  42  L.R.A. 
161. 

Right  of  way  on  shore.  4  L.R.A.(N.S.) 
872.] 

Tide  lands. 

Judicial  Notice  as  to,  see  Evidence,  99. 

Liability  of  City  for  Discharging  Sew- 
erage on  its  own  Tide  Lands  so  as 
to  Injure  Wharves,  see  Municipal 
Corporations,  159. 

Whether  Tide  Lands  are  Public  Lands, 
see  Public  Lands,  8,  9. 

Relative  Superiority  of  Pueblo  Grant 
and  State  Claim  to  Tide  Lands,  see 
Pueblo  Lands,  11. 

See  also  infra,  69;  Fisheries,  3. 

42.  Title  to  land  under  water,  and  to  the 
shore  below  ordinary  high-water  mark,  in 
navigable  rivers  and  arms  of  the  sea,  wa^, 
by  common  law,  vested  in  the  sovereign. 
Smith  V.  Maryland,  18  How.  71,  15:  269 
Barney  t.  Keokuk,  94  U.  S.  324,     24:  224 

43.  It  is  the  rule  of  the  common  law  that 
high-water  mark  constitutes  the  boundary 
between  the  proprietary  and  the  sovereign 
title.    Martin  v.  Waddell,  16  Pet.  367, 

10:  997 
Cited  in  Hardin  v.  Jordan  140  U.  S.  382.  35  L. 
ed.  433,  11  Sup.  Ct.  Rep.  808 — Gough  v.  Bell, 
22  N.  J.  L.  455 — Bell  v.  GoiiRh,  23  N.  J.  L. 
674 — Stevens  v.  Paterson  &  N.  R.  Co.  34  N. 
J.  L.  550.  3  Am.  Rep.  260 — People  v.  Lam- 
bier.  5  Denio,  15,  47  Am.  Doc.  273 — State 
T.  Pacific  Gaano  Co.  22  S.  C.  75. 

44.  At  common  law  title  in  the  soil  of  the 
sea,  or  arms  of  the  sea,  below  ordinary 
high-water  mark,  is  in  the  sovereign,  except 
so  far  as  an  individual  or  a  corporation  has 
acquired  rights  in  it  by  express  grant,  or 
by  prescription  or  usage,  subject,  however  to 
the  public  right  of  navigation  and  fishing. 
Shively  v.  Bowlby,  152  U.  S.  1,  14  Sup.  Ct. 
Rep.  548,  38:  331 
Cited  In    Sutter  ▼.   Heckman.   1    Alaska   87 — 

Pacific  Steam  Whaling  Co.  v.  Alaska  Packers' 
Asso.  138  Cal.  636,  72  Pac.  161 — San  Fran- 
cisco Sav.  Union  v.  R.  G.  R.  Petroleum  & 
Min.  Co.  144  Cal.  135,  66  L.R.A.  244,  103 
Am.  St.  Rep.  72,  77  Pac.  823 — Cobb  v.  Lin- 
coln Park,  202  111.  431,  63  L.R.A.  268.  05 
Am.  St.  Rep.  258,  67  N.  E.  5— Com.  v.  Bom- 
ton  Terminal  Co.  185  Mass.  283.  70  N.  E.  125 
— Brookhaven  ▼.  Smith,  08  App.  Div.  216, 
90  N.  Y.  Supp.  646. 

45.  At  common  law  a  riparian  owner 
fronting  a  navigable  tidal  river  has  no  title 
below  high-water  mark,  nor  ri<»ht  to  build, 
but  right  of  access  only.  Shivelv  v.  Bowlby, 
152  U.  S.  1,  14  Sup.  Ct.  Rep.  548,  38:  331 
Distinguished  In  Illinois  ex  rel.  Hunt  t.  Illinois 

C.  R.  Co.  34  C.  C.  A.  140,  01  Fed.  057. 

Cited  In  Lewis  v.  Johnson.  76  Fed.  477 — Sul- 
livan v.  Callvert,  27  Wash.  605,  08  Pac.  303. 

46.  At  common  law  a  grant  from  the 
sovereign  of  land  bounded  by  the  sea,  or 
by  navigable  tide  water,  does  not  pass  title 
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below  high-water  mark,  unless  the  language 
of  the  grant,  or  long  usage,  clearly  indicates 
such  intention.  Shively  v.  Bowlby,  152  U. 
S.  1,  14  Sup.  Ct.  Rep.  648,  38:  331 

Cited  In  Grand  Rapids  &  I.  R.  Co.  y.  Butler. 

159  U.  S.  93,  40  L.  ed.  87.  15  Sui).  Ct.  Rep. 

901— Morris  v.  United  States,  174  U.  S.  226. 

43  L  ed.  057.  19  Sup.  Ct.  Rep.  640— Illlnoi.s 
C.  R.  Co.  v.  Chicago,  176  U.  S.  660,  44  L. 
ed.  627,  20  Sup.  Ct.  Rep.  500 — Coburn  v. 
San  Mateo  County,  75  Fed.  527 — Sutter  v. 
Heckman,  1  Alaska,  88 — District  of  Columbia 
V.  Cropley,  23  App.  D.  C.  245 — Bliss  v. 
Ward,  108  111.  113.  64  N.  E.  705— Bent  v. 
Emery,  173  Mass.  407,  53  N.  E.  910— Muc- 
kle  V.  Good,  45  Or.  232,  77  Pac.  743 — 
Washougal  &  L.  Transp.  Co.  v.  Dalles,  P.  & 
A.  Nav.  Co.  27  Wash.  407,  68  Pac.  74— 
Willow  River  Club  v.  Wade,  100  Wis.  04,  42 
L.R.A.  313,  76  N.  W.  273 — Mendota  Club  v. 
Anderson.  101  Wis.  403,.  78  N.  W.  185— 
Pewaukee  v.  Savoy  103  Wis.  274  50  L.R.A. 
842  74  Am.  St.  Rep.  859  70  N.  W.  436. 

47.  Grants  of  the  government  for  lands 

bordering  on  tide  water  extend  only  to  higli- 

water  mark.     The   title  to  the   shore   and 

lands    under    water   in   front   of   lands   so 

granted  enures  to  the  state  within  which 

they  are  situated.    Hardin  v.  Jordan,  140  U. 

S.  371,  11  Sup.  Ct.  Rep.  808,  838,      35:  428 

Shively  v.  Bowlby,  152  U.  S.  1,  14  Sup.  Ct. 

Rep.  548,  38:  331 

Cited  In   Shively  v.  Bowlby  152  U.  S.   45,  38 

L.    ed.    348.    14    Sup.    Ct.    Rep.    548 — Grand 

Rapids  &  I.  R.  Co.  v.  Butler,  150  V.  S.  02. 

40   L.   ed.   87.    15   Sup.   Ct.   Rep.   901— Lake 

Shore   &   M.   S.    R.    Co.   v.    Ohio,    165   U.    S. 

366,  41  L.  ed.  748,  17  Sup.  Ct.  Rep.  357—    , 

Gibson  v.  United   States.  166  U.   S.  272,  41 

L.   ed.   1000,   1001,   17    Sup.   Ct.   Rep.   578— 

Illinois  C.  R.  Co.  v.  Chicago,  176  U.  S.  650. 

44  L.  ed.  627.  20  Sup.  Ct.  Rep.  500— I^ovy 
v.  United  States  177  U.  S.  630.  44  L.  ed. 
018,  20  Sup.  Ct.  Rep.  707 — Scranton  v. 
Wheeler,  179  U.  S.  157,  45  L.  ed.  135,  21 
Sap.  Ct.  Rep.  48 — Downes  v.  Bidwell.  182 
U.  S.  200,  45  L.  ed.  1107,  21  Sup.  Ct. 
Rep.  770 — Pacific  Gas  Improv.  Co.  v.  Ellert, 
64  Fed.  436— The  Idlewlld.  12  C.  C.  A.  320. 
26  U.  S.  App.  460,  64  Fed.  604— Chisolm  v. 
Calnes,  67  Fed.  200 — Blgelow  v.  Nickerson, 
30  L.R.A.  330.  17  C.  C.  A.  6,  34  U.  S.  App. 
261,  70  Fed.  118— Gratz  v.  Land  &  River  Im- 
prov. Co.  40  L.R.A.  401,  27  C.  C.  A.  314, 
53  U.  S.  App.  400.  82  Fed.  380 — Kirwan  v. 
Murphy,  28  C.  C.  A.  351,  40  U.  S.  App.  658, 
83  Fed.  278 — People  ex  rel.  Moloney  v.  Kirk, 
162  111.  150.  53  Am.  St.  Rep.  277,  45  N.  R. 
830 — Revell  v.  People,  177  111.  478,  43  L.R.A. 
793,  60  Am.  St.  Rep.  257,  52  N.  R.  1052— 
Rood  V.  Wallace.  100  Iowa,  8,  70  N.  W.  440 
— Ilolman  v.  Hodges.  112  Iowa  717,  5.S  L.R. 
A.  670.  84  Am.  St.  Rep.  367.  84  N.  W.  950— 
Grand  Rapids  Ice  &  Coal  Co.  v.  South  Grand 
Rapids  Ice  &  Coal  Co.  102  Mich.  235,  25 
L.R.A.  818,  47  Am.  St.  Rep.  516,  60  N.  W. 
681— Cooiey  v.  Golden,  117  Mo.  44.  21  L.R.A. 
305,  23  S.  W.  100 — De  I^assus  v.  Faherty, 
164  Mo.  372,  58  L.R.A.  203.  64  S,  W.  183  — 
Sllngerland  v.  IntornatloDal  Contracting  Co. 
43  App.  DIv.  22S,  60  N.  Y.  Supp.  12  - 
Saunders  v.  Now  York  C.  &  11.  R.  R.  Co. 
144  X:  Y.  80,  26  L.R.A.  382,  43  Am.  St.  Rep. 
729,  38  N.  E.  992— Coxe  v.  State,  144  N.  Y. 
406,  39  N.  E.  400— Bowlby  v.  Shively,  22  Or. 
425,  30  Pac.  154— French  Live  Stock  Co.  v. 
Springer,  35  Or.  319,  58  Pac.  102 — Hinckley 
V.  Poay,  22  Utah,  26,  60  Pac.  1012— New 
Whatcom  v.  Falrhaven  Land  Co.  24  Wash. 
400,  54  L.R.A.  104,  64  Pac.  735. 
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48.  By  the  common  law  of  Massachu- 
setts, the  grantee  of  land  on  navigable 
waters  where  the  tide  ebbs  and  flows  is 
owner  of  the  soil  between  high  and  low- 
water  mark.  Boston  v.  Lecraw,  17  How. 
426,  15: 118 

49.  Lands  under  tide  water  are  vested  in 
the  sovereign  for  the  benefit  of  the  whole 
people.  Shively  v.  Bowlby,  152  U.  S.  1,  14 
Sup.  Ct.  Rep.  548,  38:  331 
Cited  in  Chlsolm  v.  Caines  67  Fed.  292 — Brown 

V.  United  States,  81  Fed.  57— Sullivan  Tim- 
ber Co.  V.  Mobile,  110  Fed.  193 — Crawford 
Co.  V.  Hathaway  (Crawford  Co.  v.  Hall)  67 
Neb.  851,  60  L.R.A.  901,  108  Am.  St.  Rep. 
647,  93  N.  W.  781— Taylor  v.  Com.  102  Va. 
770,  102  Am.  St.  Rep.  865  47  S.  B.  875— 
Jones  V.  Callvert,  32  Wash.  612,  73  Pac. 
701. 

50.  The  title  of  the  public  in  lands 
covered  by  water  at  high-tide  mark  recog- 
nized.   Polland  V.  Hagan,  3  How.  212, 

11:565 
Cited  in  People  ex  rel.  Pierce  v.  Morrill,  26  Cal. 
354 — Lux  V.  Haggln,  69  Cal.  816,  10  Pac.  674 
— Atty.  Gen.  v.  Eau  Claire,  37  Wis.  446. 

51.  Land  alternately  covered  and  un- 
covered by  the  tide  and  between  the  dry  up- 
land and  the  navigable  water,  is  "tide 
lands,"  and  covered  by  the  rule  in  respect 
to  such  lands.  Baer  v.  Moran  Bros.  Go.  153 
U.  S.  287,  14  Sup.  Ct.  Rep.  823,      38:  718 

62.  When  the  Revolution  took  place,  the 
people  of  each  state  became  themselves 
sovereign,  and  in  that  character  held  the 
absolute  right  to  all  their  tide  waters  and 
the  soil  under  them,  for  their  own  common 
use,  subject  only  to  the  rights  since  sur- 
rendered by  the  Constitution  to  the  general 
government.  Martin  v.  Waddell,  16  Pet. 
367,  10: 997 

Diatinguished  In  De  Lancey  v.  Plepgras,  138  N. 

T.  87,  33  N.  B.  822. 

Cited  In  Mobile  v.  Eslava,  16  Pet.  258,  10  L. 
ed.  957 — ^Pollard  v.  Hagan,  3  How.  229,  11 
L.  ed.  573 — Smith  v.  Turner,  7  How.  556,  12 
L.  ed.  816 — Den  ez  dem.  Russell  v.  Jersey  Co. 
15  How.  432,  14  L.  ed.  760 — Smith  v.  Mary- 
land, 18  How.  74  15  L.  ed.  270 — Oilman  v. 
Philadelphia,  3  Wall.  726.  18  L.  ed.  99— Mum- 
ford  V.  Wardwell,  6  Wall.  436,  18  L.  ed.  761 
— St.  Clair  County  v.  Lovlngston,  23  Wall. 
68,  23  L.  ed.  63 — Barney  v.  Keokuk,  94  U. 
8.  338,  24  L.  ed.  228— McCready  v.  Virginia, 
94  U.  S.  394  24  L.  ed.  248— Newport  &  C. 
Bridge  Co.  v.  United  States,  105  U.  S.  491,  26 
L.  ed.  1150— Packer  v.  Bird,  137  U.  S.  671, 
34  L.  ed.  821,  11  Sup.  Ct.  Rep.  210— 
Knight  V.  United  Land  Asso.  142  U.  S. 
183,  35  L.  ed.  982,  11  Sup.  Ct.  Rep. 
258— Illinois  C.  R.  Co.  v.  Illinois,  146  U. 
S.  456,  36  L.  ed.  1044,  13  Sup.  Ct.  Rep. 
110— Shively  v.  Bowlby,  152  U.  S.  10,  38 
L.  ed.  336,  14  Sup.  Ct.  Rep.  548 — Lowndes 
V.  Huntington,  153  U.  S.  30,  38  L.  ed.  623, 
14  Sup.  Ct.  Rep.  758 — Geer  v.  Connecticut, 
161  U.  S.  529,  40  L.  ed.  797,  16  Sup.  Ct. 
Rep.  600 — St.  Anthony  Falls  Water  Power 
Co.  V.  St.  Paul  W^ater  Comrs.  168  U.  S.  359, 
42  L.  ed.  501,  18  Sup.  Ct.  Rep.  157— Morris 
V.  United  States,  174  U.  S.  226  43  L.  ed.  957, 
19  Sup.  Ct.  Rep.  649 — Scranton  v.  Wheeler, 
179  U.  S.  187,  45  L.  ed.  146.  21  Sup.  Ct. 
Rep.  48 — Kean  v.  Calumet  Canal  &  Improv. 
Co.  190  U.  S.  481,  47  L.  ed.  1145,  23  Sup. 


Ct.  Rep.  651— Grifflng  v.  Glbb.  McAll.  224. 
Fed.  Cas.  No.  5,819 — The  Martha  Anne,  01- 
cott,  22,  Fed.  Cas.  No.  9.146 — United  States 
V.  Bain,  3  Hughes,  604,  Fed.  Caa.  No.  14,496 
— United  States  v.  New  Bedford  Bridge,  1 
Woodb.  &  M.  410.  Fed.  Cas.  No.  15.867— 
Woodman  v.  Kilboum  Mfg.  Co.  1  Blss.  552. 

1  Abb.  (U.  S.)  164,  Fed.  Cas.  No.  17.97*^ 
Austin  V.  Rutland  R.  Co.  21  BlatchL  36r>. 
17  Fed.  470 — Van  Dolsen  v.  New  York.  HI 
Blatchf.  457,  17  Fed.  818— Woodrnff  v.  North 
Bloomfield  Gravel  Min.  Co.  9  Sawy.  500,  18 
Fed.  777— Illinois  v.  Illinois  C.  R.  Co.  33 
Fed.  765 — Case  v.  Loftus,  5  L.R.A.  688.  14 
Sawy.  217,  39  Fed.  733 — Kenyon  r.  Knipe, 
46  Fed.  313 — ^Mills  v.  United  States,  12  L.R. 
A.  681,  46  Fed.  747 — Scranton  v.  Wheeler. 
6  C.  C.  A.  592,  16  U.  S.  App.  152,  57  Fed. 
810 — Pacific  Gas  Improv.  Co.  v.  EUert  64 
Fed.  435 — Cobum  v.  San  Mateo  County.  75 
Fed.  527— Leverlch  v.  Mobile,  110  Fed.  173— 
State  V.  Harrub,  95  Ala.  182,  15  L.R.A.  763, 
4  Inters.  Com.  Rep.  101,  36  Am.  St.  Rep. 
195,  10  So.  752 — ^Mobile  Transp.  Co.  v.  Mo- 
bile, 128  Ala.  349,  64  L.R.A.  342,  86  Am.  St 
Rep.  143,  30  So.  645— St.  Louis,  I.  M.  &  S. 
R.  Co.  V.  Ramsey,  58  Ark.  321,  8  L.R.A.  561, 
22  Am.  St.  Rep.  195,  13  S.  W.  931— People 
V.  Gold  Run  Ditch  &  Min.  Co.  66  Cal.  151. 
56  Am.  Rep.  80,  4  Pac.  1152 — ^Lux  v.  HagRln, 

69  Cal.  335,  10  Pac.  674 — State  v.  Blade  Riv- 
er Phosphate  Co.  32  Fla.  92,  21  L.R.A.  193. 
13  So.  640— Chicago  v.  McGinn,  51  III.  273. 

2  Am.  Rep.  295 — Renwick  v.  Davenport  k 
N.  W.  R.  Co.  49  Iowa,  669 — Penker  v.  Can- 
ter, 62  Kan.  373,  63  Pac.  617 — State  v.  Tow- 
er, 84  Me.  445,  24  Atl.  898 — Adams  v.  ti- 
mer, 91  Me.  53,  39  Atl.  347 — State  r.  Sdov- 
man,  94  Me.  Ill,  50  L.R.A.  547,  80  An. 
St.  Rep.  380,  46  Atl.  815— Com.  v.  Manches- 
ter, 152  Mass.  244,  9  L.R.A.  242,  23  Am. 
St.  Rep.  820,  25  N.  E.  113 — Com.  v.  Hilton, 
174  Mass.  31,  45  L.R.A.  478,  54  N.  E.  362— 
Com.  V.  Boston  Terminal  Co.  185  Mass.  2^ 

70  N.  E.  125— Sterling  v.  Jackson  69  HIch. 
495,   13   Am.  St.   Rep.  405  37  N.  W.  S45— 
Union   Depot   Street   R.   &   Transfer  Co.  t- 
Brunswick  31  Minn.  300.  47  Am.  Rep.  789. 
17   N.   W.   620— Crawford  Co.   v.   Hathavty 
(Crawford  Co.  v.  Hall)  67  Neb.  351,  60  L.R.A. 
901,  93  N.  W.  781 — Connecticut  River  Lom- 
ber  Co.  v.  Olcott  Falls  Co.  65  N.  H.  387.  13 
L.R.A.  835,  21  Atl.  1090— Concord  Mfg.  Co. 
V.   Robertson,   66   N.   H.   12,   18  L.RJL  6^ 
25  Atl.  718 — American  Dock  &  Improv.  Co. 
V.  Public  Schools.  39  N.  J.  Bq.  412— Whlt- 
taker  v.  Burhans,  62  Barb.  240 — Delaware  k 
H.    Canal    Co.   v.    Lawrence.   2   Hon,   184 — 
People  V.  New  York  &  S.  I.  Ferry  Co.  7  Hon, 
108 — Mahler  v.  Norwich  &  N.  Y.  Transp.  Co, 
35  N.  Y.  356— Smith  v.  Rochester.  92  N.  Y. 
484,  44  Am.  Rep.  393 — Southampton  v.  M^ 
cox  Bay  Oyster  Co.  116  N.  Y.  7,  22  N.  E.  3S7 
— Sage  V.  New  York,  154  N.  Y.  71,  38  L.R.i- 
610,  61  Am.  St.  Rep.  592.  47  N.  E.  109fr- 
Re  New  York,  168  N.  Y.  141,  56  L.R,A.  5iVh 
61  N.  B.  158— State  v.  White  Oak  River  Corp. 
Ill  N.  C.  663,  16  8.  E.  331— 8hepard*i  PotDt 
Land  Co.  v.  Atlantic  Hotel.  132  N.  C.  524.  61 
L.R.A.  940.  44  S.  E.  39— Sloan  v.  Blemillt^r. 
34  Ohio  St.  514 — ^Bowlby  v.  Shively,  22  <>r. 
426,   30   Pac.   154 — Tonnage   Tax  Casn.  <£: 
Pa.  292.  1  Am.  Rep.  399 — Kline  v.  Craig.  •>• 
Pa.   410 — Dun  lap  v.   Com.  108   Pa.  614.  16 
W.  N.  C.   146— Clark  v.  Peckham.  10  It  I. 
38,   14   Am.   Rep.   654 — Re  Narraganwtt  In- 
dians,  20   R.   I.   767.   40   Atl.   347— State  t. 
Pacific  Guano  Co.  22  S.  C.  75 — GalTe«ton  ▼. 
Menard,  23  Tex.  896 — Rosborongh  ▼.  Plcton, 
12    Tex.    Civ.    App.    116,    34    S.    W.   791- 
Com.  V.  Gamer,  3  Gratt  714— McCready  »• 
Com.  27  Gratt.  987— Taylor  v.  Com,  102  Vt. 
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765,  102  Am.  St.  Rep.  865.  47  S.  B.  875 — 
Blsenbach  ▼.  Hatfield,  2  Wash.  241,  12  L..R. 
A.  635,  26  Pac.  530 — Raven swood  t.  Flem- 
ing. 22  VV.  Va.  57,  46  Am.  Rep.  485 — Barre 
T.  Fleming,  29  W.  Va.  324.  1  S.  E.  731— 
Willow  River  Club  v.  Wade,  100  Wis.  04,  42 
I..R.A.  313,  76  N.  W.  273 — Farm  Invest.  Co. 
V.  Carpenter,  9  Wyo.  130,  50  L.R.A.  757,  87 
Am.   St.  Rep.  018.  61  Pac.  258. 

53.  Whatever  soil  there  is  below  low- 
water  mark  that  is  subject  to  exclusive 
ownership  belongs  to  the  state  on  whose 
maritime  border  and  within  whose  territory 
it  lies,  subject  to  any  lawful  grants  made 
prior  to  the  Declaration  of  Independence, 
and  to  certain  public  rights,  including  that 
of  fishery;  and  such  state  may  forbid  all 
acts  that  would  injure  or  destroy  the  pub- 
lic right  of  fishery  on  such  soil.  Smith  v. 
Maryland,  18  How.  71,  15:  269 

54.  Absolute  property  in,  and  dominion 
and  sovereignty  over,  the  soils  under  the 
tide  waters  in  the  states,  are  reserved  to  the 
several  states.  Knight  v.  United  Land  Asso. 
142  U.  S.  161,  12  Sup.  Ct.  Rep.  258, 

35:  974 
Cited  In  Kean  y.  Calumet  Canal  &  Improv.  Co. 
100  U.  8.  481,  47  L.  ed.  1146,  23  Sup.  Ct. 
Rep.  651 — OblenlB  v.  Creeth,  67  Fed.  305 — 
Cobum  T.  San  Mateo  County,  76  Fed.  527 
— Brown  v.  United  States,  81  Fed.  57 — Rich- 
ardson V.  United  States,  100  Fed.  717 — 
Sullivan  Timber  Co.  v.  Mobile,  110  Fed.  100 
— Alaska,  Gold  Mln.  Co.  v.  Barbrldge,  1 
Alaska,  815 — Valentine  v.  Sloss,  103  Cal. 
220.  87  Pac.  826 — Rood  t.  Wallace,  100  Iowa. 
8.  70  N.  W.  440. 

55.  The^  title  to  tide  lands  is  in  the 
state.  Mann  t.  Tacoma  Land  Co.  153  U.  S. 
273,  14  Sup.  Ct.  Rep.  820,  38:  714 
Cited  In  Baer  v.  Moran  Bros.  Co.  153  U.  S.  287. 

38  L.  ed.  718,  14  Sup.  Ct.  Rep.  823— Blge- 
low  V.  Nlckerson.  30  L.R.A.  880.  17  C.  C.  A. 
6.  34  U.  S.  App.  261.  70  Fed.  118— Stockley 
▼.  Clssna.  56  C.  C.  A.  848.  110  Fed.  836— 
Pacific  Steam  Whaling  Co.  v.  Alaska  Pack- 
ers' Asso.  138  Cal.  636.  72  Pac.  161 — Rood  v. 
Wallace,  100  Iowa,  8.  70  N.  W.  440. 

56.  The  order  of  the  President  of  January 
13,  1890,  reserving  for  naval  purposes 
''Mission  island  and  the  small  island  south- 
east thereof"  in  the  bay  of  San  Francisco, 
cannot  be  construed  as  an  appropriation  for 
such  purposes  of  the  surrounding  tide  land, 
which  had  been  reclaimed  by  a  grantee  from 
the  state  of  California,  and  upon  which  had 
been  erected  extensive  warehouses  and 
wharves.  United  States  v.  Mission  Rock 
Co.  189  U.  S.  391,  23  Sup.  Ct.  Rep.  606, 

47:865 

—  Editorial  notes. 

Boundaries  of  lands  on  seashore.    17:  865 

[Title  to  land  between  high  and  low  water 
mark.     45  L.R.A.  227. 

Municipal  ownership  of  tide  lands.  64 
Li^.A.  333. 

Grant  of  tide  lands  to  municipal  corpora- 
tion.    3  L.R.A.(N.S.)    822.] 

Rule  as  to  other  than  tide  waters. 

Rule    as    between    State    and    United 
States,  see  supra,  I.  b,  2. 


Under  Grant  by  Congress,  see  supra,  28. 
See  also  supra,  39-40;  infra,  131,  143- 
146. 

57.  In  England  only  tide  waters  were  re- 
garded as  navigable.  This  rule  has  been 
adopted  in  many  of  the  states  of  this  coun- 
try; and  in  them  the  public  title  to  beds 
and  shores  of  navigable  streams  is  confined 
to  tidewaters.  Barney  v.  Keokuk,  94  U.  S. 
324,  24:  224 

58.  In  Wisconsin  the  ownership  of  ripari- 
an proprietors  extends  to  the  center  or 
thread  of  the  stream,  subject,  if  such 
stream  be  navigable,  to  the  right  of  the  pub- 
lic to  its  use  as  a  public  highway  for  the 
passage  of  vessels.  Kaukauna  Water  Power 
Co.  V.  Green  Bay  k  M.  Canal  Co.  142  U.  S. 
254,  12  Sup.  Ct.  Rep.  173,  35:  1004 
Cited  In  St.  Anthony  Falls  Water  Power  Co.  v. 

Water  Comrs.  168  U.  S.  364.  42  L.  ed.  503. 
18  Sup.  Ct.  Uep.  157 — Green  Bay  &  M.  Canal 
Co.  V.  Kauktfuna  Water  Power  Co.  00  Wis. 
307.  28  L.R.A.  445.  48  Am.  St.  Rep.  037. 
61  N.  W.  1121— Willow  River  Club  v.  Wade, 
100  Wis.  06.  42  L.R.A.  315.  76  N.  W.   273. 

59.  The  title  of  the  owner  of  land 
bounded  by  a  navigable  stream  extends  to 
the  center  of  the  stream,  subject  to  th^ 
easement  of  the  public  in  its  use  for  navi- 
gation.    Yates  V.  Milwaukee,  10  Wall.  497, 

19:984 
Distinguished  In  Ravenswood  v.  Fleming.  22  W. 
Va.  64.  46  Am.  Rep.  485. 

Cited  in  Illinois  C.  R.  Co.  v.  Illinois,  146  U.  S. 
445,  86  L.  ed.  1040.  13  Sup.  Ct.  Rep.  HO— 
The  Wm.  H.  Brlnsfleld.  39  Fed.  216— Ed- 
mondson  Island  Case.  42  ITed.  20 — Sherlock 
v.  Balnbrldge.  41  Ind.  42,  13  Am.  Rep.  302 — 
Edwards  v.  Ogle,  76  Ind.  308 — Wood  v.  Chi- 
cago, R.  I.  &  P.  R.  Co.  60  Iowa.  458.  15  N. 
W.  284 — Watson  v.  Peters.  26  Mich.  517 — 
Fletcher  v.  Thunder  Bay  River  Boom  Co.  51 
Mich.  282,  16  N.  W.  645— Nichols  v.  New 
England  Furniture  Co.  100  Mich.  242.  59  N. 
W.  155 — Benson  v.  Morrow,  61  Mo.  351 — 
Myers  v.  St.  Louis,  82  Mo.  374 — State  ex  rel. 
Citizens  Electric  Lighting  &  P.  Co.  v.  Long- 
fellow. 169  Mo.  126.  69  S.  W.  359 — Meyers  v. 
St.  Louis.  8  Mo.  App.  274 — Bedlow  v.  New 
York  Floating  Dry  Dock  Co.  44  Ilun,  382— 
Smith  V.  Rochester.  92  N.  Y.  473.  44  Am.  Rep. 
393 — Graham  v.  Stern,  168  N.  Y.  523,  85  Am. 
St.  Rep.  694.  61  N.  B.  891— Bowlby  v.  Shlve- 
ly.  22  Or.  425.  30  Pac.  154 — Barre  v.  Flem- 
ing. 29  W.  Va.  322.  1  S.  E.  731— Pickens  v. 
Coal  River  Boom  &  Timber  Co.  51  -W.  Va. 
456.  90  Am.  St.  Rep.  810,  41  S.  E.  400 — 
Olson  V.  Merrill,  42  Wis.  211— Willow  River 
Club  V.  Wade,  100  Wis.  110,  42  L.R.A.  328, 
76  N.  W.  273. 

60.  The  doctrine  that,  on  risers  where  the 
tide  ebbs  and  flows,  grants  of  land  are 
bounded  by  ordinary  high-water  mark,  is 
limited  to  streams  of  that  character,  and 
does  not  apply  to  the  Mississippi  river. 
Jones  V.  Soulard,  24  How.  41,  16:  604 
Cited  In  Woodruff  v.  North  Bloomfield  Gravel 

Mln.  Co.  9  Sawy.  510,  18  Fed.  785 — Grant  v. 
Davenport,  18  Iowa,  185 — Berry  v.  Snyder. 
3  Bush.  281,  96  Am.  Dec.  219 — Schurmeler  v. 
St.  Paul  &  P.  R.  Co.  10  Minn.  102,  88  Am. 
Dec.  59,  Gil.  69 — ^Mitchell  v.  Marsh,  27  N.  J. 
Eq.  640 — Denny  v.  Cotton,  3  Tex.  Civ.  App. 
643,  22  S.  W.  122. 
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61.  The  rights  of  an  owner  of  land 
bounded  by  a  non-navigable  stream  extend, 
at  common  law,  to  the  center  thread  of  the 
current.  Hardin  v.  Jordan,  140  U.  S.  371, 
11  Sup.  Ct.  Rep.  808,  838,  35:  428 
Cited  in  Ilanlon  v.   Hobson,  24  Colo.  289,  42 

L.R.A.  513.  51  Pac.  433— Albany  R.  Bridge 
Co.  y.  People.  197  111.  204.  64  N.  B.  350— 
Cochran  v.  Missouri,  K.  &  T.  R.  Co.  94  Mo. 
App.  473,  68  S.  W.  367— Smith  v.  Furbish, 
68  N.  H.  127,  47  L.R.A.  228,  44  Atl.  398 
— Syracuse  t.  Stacey,  86  Hun,  460,  33  N.  Y. 
Supp.  929. 

62.  The  common  law  is  the  law  of  Illinois 
as  to  the  rights  of  riparian  owners  to  the 
beds  of  all  streams  above  the  flow  of  the 
tide,  whether  actually  navigable  or  not. 
Hardin  v.  Jordan,  140  U.  S.  371,  11  Sup. 
Ct.  Rep.  808,  838,  35:  428 

63.  Since  the  decision  in  the  Genesee 
Chief,  in  1851  (12  How.  443,  13:  1058),  de- 
claring all  the  great  lakes  and  rivers  of  the 
country  navigable  that  are  really  such, 
there  is  no  longer  any  reason  for  restrict- 
ing to  tide  waters  the  title  of  the  state  to 
beds  and  shores,  except  as  a  change  might 
interfere  with  vested  rights  and  established 
rules  of  property.  Barney  v.  Keokuk,  94 
U.  S.  324,  24:  224 
Cited  in  Toledo  Liberal   Shooting  Co.  V.   Erie 

Shooting  Club.  33  C.  C.  A.  236,  62  U.  S. 
App.  644,  90  Fed.  682— St.  Louis,  I.  M.  &  S. 
R.  Co.  V.  Ramsey,  63  Ark.  321,  8  L.R.A. 
561,  22  Am.  St.  Rep.  196,  13  S.  W.  931— 
Lincoln  v.  Davis,  53  Mich.  386,  51  Am.  Rep. 
116,  19  N.  W.  103— Baldwin  v.  Erie  Shooting 
Club,  127  Mich.  662,  87  N.  W.  50— Concord 
Mfg.  Co.  V.  Robertson,  66  N.  H.  6,  18  L.R.A. 
68^  25  Atl.  718— State  v.  Baum.  128  N.  C. 
604,  38  S.  E.  900 — Re  Condemnation  of 
Lock  &  Dam  No.  7,  46  Phila.  Leg.  Int.  69— 
Uavenswood  v.  Fleming,  22  W.  Va.  55,  46 
Am.  Rep.  486 — Barre  v.  Fleming,  29  W.  Va. 
323,  1  S.  B.  731— Willow  River  Club  v.  Wade, 
100  Wis.  99,  42  L.R.A.  318,  76  N.  W.  273. 

64.  In  Iowa  the  true  rule  has  been  adopt- 
ed, and  it  is  held  that  the  bed  of  the  Missis- 
sippi river  and  its  banks  to  high- water  mark 
belong  to  the  state,  and  that  the  title  of 
riparian  proprietor  extends  only  to  that 
line.  This  rule  applies  to  land  bounded 
upon  the  river  generally,  and  to  surveys 
run  along  the  bank  by  a  meandering  line. 
Hence  it  applies  in  the  city  of  Keokuk. 
Bamev'v.  Keokuk,  94  U.  S.  324,  24:  224 
Distinguished  In  Van  Dolsen  v.  New  York,  21 

Blatchf.  458,  17  I^ed.  819. 

Cited  In  Packer  v.  Bird.  137  U.  S.  671,  34  L. 
ed.  821,  11  Sup.  Ct.  Rep.  210 — St.  Louis  v. 
Rutz.  138  U.  S.  242,  34  L.  ed.  947,  11  Sup. 
Ct.  Rep.  337 — Hardin  v.  Jordan,  140  U.  S. 
:W2.  3r>  L.  ed.  433,  11  Sup.  Ct.  Rep.  808 — 
Mann  v.  Tacoma  Land  Co.  153  U.  S.  284, 
.38  L.  ed.  717,  14  Sup.  Ct.  Rep.  820— El- 
drldge  v.  Trezevant,  160  TJ.  S.  466.  40  L. 
ed.  498,  16  Sup.  Ct.  Rop.  345 — St.  Anthony 
Falls  Water  Power  Co.  v.  Water  Comrs.  168 
IT.  S.  361.  42  L.  ed.  502,  18  Sup.  Ct.  Rep. 
157 — Scranton  v.  Wheeler,  179  U.  S.  187, 
45  L.  ed.  146,  21  Sup.  Ct.  Rep.  48— Mobile 
Transp.  Co.  v.  Mobile,  187  U.  S.  485,  47  L. 
ed.  271,  23  Sup.  Ct.  Rep.  170— Kean  v.  Calu- 
met Canal  &  Improv.  Co.  190  U.  S.  481.  47 
L.  ed.  1146,  23  Sup.  Ct.  Rep.  651 — Indiana 
V.  Milk,  11  BlBS.  205,  11  Fed.  304— Turner  v. 


People's  Ferry  Co.  22  Blatchf.  277.  21  Fed. 
04— Illinois  V.  Illinois  C.  R.  Co.  33  Fed.  755 
— Murphy  v.  Dunham,  38  Fed.  510 — Kenyon 
V.     Knipe,    46     Fed.    313— Mills    v.     United 
States,  12  L.R.A.  681,  46  Fed.  747— Scrantoo 
V.   Wheeler,  6  C.  C.  A.  591,   16  U.   8.  Appi 
152,  57  Fed.  810— Re  Valley,  116  Fed.  984^ 
Stockley  v.  Cissna,  56  C.  C.  A.  345,  119  Fed. 
833— Webb    v.    Demopolis,    95    Ala.    128,   21 
L.R.A.   67,   13   So.   289 — Mobile  Transp.  Co. 
V.   Mobile,   128  Ala.  350,  64   L.R.A.  343,  S< 
Am.  St.  Rep.  143,  30  So.  645 — Sute  t.  Black 
River  Phosphate  Co.  27  Fla.  328,  9  So.  205— 
Serrln  v.  Grefe,  67  Iowa,  198.  25  N.  W.  227 
— White  V.  Leovy,  49  La.  Ann.  1688,  22  So. 
931 — Backus   v.    Detroit,   49   Mich.    113.   43 
Am.  Rep.  447,  13  N.  W.  380 — Webber  v.  Pere 
Marquette  Boom  Co.  62  Mich.  636,  30  N.  W. 
469 — Grand  Rapids  v.  Powers,  89  Mich.  102. 
14  L.R.A.  503,  28  Am.  St.  Rep.  276,  50  N. 
W.  661— Hall  V.   Alford,  114  Mich.  168,  38 
L.R.A.  207.  72  N.  W.  137 — Lamprey  v.  State. 
52  Minn.  192,  18  L.R.A.  676,  38  Am.  St.  Rep. 
541,  63  N.  W.  1139— Cooley  v.  Golden,  117 
Mo.    51,    21    L.R.A.    307.    23    S.    W.    100— 
De  Laasus  v.  Faberty,  164  Mo.  372,  58  L.R.A 
203,   64   S.   W.   183 — State  ex   rel.   CltiseDS. 
Electric  Lighting  &  P.  Co.  v.  Longfellow.  169 
Mo.   123,  69  S.  W.  374— Sage  v.  New  York. 
154  N.  Y.  70,  38  L.R.A.  610,  61  Am.  St.  Rep. 
592,  47  N.   E.  1096 — Hogg  t.  Beerman,  41 
Ohio    St.   97,    52    Am.    Rep.    71 — Hinman  v. 
Warren,   6  Or.   411 — Bowlby  v.   Shlvely.  22 
Or.  417,  30  Pac.  154 — Eisenbach  ▼.  Hatfield. 
2  Wash.  246,  12  L.R.A.  689,  26  Pac  539— 
Norcross  v.   Griffiths.  65   Wis.  608,   56  Am. 
Rep.  642,  27  N.  W.  606 — McLennan  v.  Pren- 
tice,   85    Wis.    443,    55    N.    W.    764— Willow 
River  Club  v.  Wade,  100  Wis.  109,  42  L.R.A 
328,  76  N.  W.  273— Illinois  Steel  Co.  v.  Bliot, 
109  Wis.  427,  83  Am.  St.  Rep.  905,  84  N.  W. 
855 — Franzlnl  v.   Layland,  120   Wis.   82,  97 
N.  W.  499. 

65.  By  the  law  of  Pennsylvania  the  ri- 
parian owners  along  the  large  rivers  of  that 
state  own  only  to  the  bank,  and  have  no  ex- 
clnsive  right  to  the  soil  or  water  of  such 
rivers  ad  medium  filum  aquee.  Bundle  v. 
Delaware  &  R.  Canal  Co.  14  How.  80, 

14:335 
Cited  in  Shively  v.  Bowlby,  152  U.  8.  23.  38 
L.  ed.  340,  14  Sup.  Ct.  Rep.  548 — Atty.  Gen. 
V.  Delaware  &  B.  B.  R.  Co.  27  N.  J.  Eq.  639 
— Cobb  V.  Davenport,  32  N.  J.  L.  383— Fran- 
zini  V.  Layland,  120  Wis.  82,  97  N.  W.  499. 

66.  Under  the  New  Jersey  riparian  laws, 
lands  below  the  high-water  mark  of  naviga- 
ble waters  belong  to  the  state,  Hoboken  v. 
Pennsylvania  R.  Co.  124  U.  S.  656,  8  Sup. 
Ct.  Rep.  643,  31:543 
Distinguished  in  Ocean  City  Asso.  v.  Shrivor.  64 

N.   J.   L.    565,   51   L.R.A.   431,   46   AU.  690. 

67.  The  title  to  lands  bordering  on 
navigable  streams,  under  title  derived  from 
the  United  States,  stops  at  the  stream,  and 
all  such  streams  remain  public  highways. 
St.  Paul  &  P.  R.  Co.  v.  Schurmeir,  7  Wall. 
272,  19: 74 
Cited  In  St.  Louis  Public  Schools  t.  Risley.  10 

Wall.  110,  19  L.  ed.  856— Yates  v.  Mllwanke^. 

10  Wall.  504,  19  L.  ed.  986— St.  Clair  Coun- 
ty V.  Lovingston,  23  Wall.  65.  23  L.  ed.  62 
— Jeffries  v.  East  Omaha  Land  Co.  134  V.  S. 
196,  33  L.  ed.  878,  10  Sup.  Ct.  Rep.  518— 
Packer  v.  Bird,  137  U.  S.  672,  84  L.  ed.  S22. 

11  Sup.  Ct.  Rep.  210— Shively  v.  Bowlby,  \^2 
U.  S.  10,  38  L.  ed.  335.  14  Sup.  Ct.  Rep.  54S 
— St  Anthony  Falls  Water  Power  Co.  v.  St 
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Paul  Water  Comrs.  1G8  U.  S.  368,  42  L.  ed. 
604,  18  Sup.  Ct.  Rep.  157 — Forsyth  v.  Smale, 

7  Blsa.  203,  Fed.  Cas.  No.  4.950— Rutz  ▼.  St. 
Louis,  3  McCrary,  205,  10  Fed.  341 — Indiana 
▼.  Milk,  11  Diss.  203,  11  Fed.  393— Van  Dol- 
sen  T.  New  York,  21  Blatchf.  458,  17  Fed. 
819 — Whltehurst  v.  McDonald,  3  C.  C.  A. 
216,  8  U.  S.  App.  164,  52  Fed.  635 — Scranton 
T.  Wheeler,  6  C.  C.  A.  592,  16  U.  S.  App. 
152,  67  Fed.  810 — King  v.  St.  I^uls,  98  Fed. 
642— Green  ▼.  Valley  101  Fed.  883— Wlddl- 
combe  v.  Rosemiller,  118  Fed.  208 — Packer 
T.  Bird.  71  Cal.  135,  11  Pac.  873— Hendricks 
▼.  Feather  River  Canal  Co.  138  Cal.  425, 
71  Pac.  496 — Olson  ▼.  Huntamer,  6  S.  D.  373, 
61  N.  W.  479— State  v.  Black  River  Phos- 
phate Co.  27  Fla.  328,  9  So.  205 — Sherlock 
▼.  Balnbrldge,  41  Ind.  41  13  Am.  *Rep.  302 — 
Ross  V.  Faust,  54  Ind.  474,  23  Am.  Rep.  655 
— Wood  T.  Fowler,  26  Kan.  689,  40  Am.  Rep. 
330 — Babson  v.  Talnter,  79  Me.  371,  10  Atl. 
63 — Garrett  v.  Lake  Roland  Elev.  R.  Co.  79 
Md.  293,  24  L.R.A.  401,  29  Atl.  830— Lin- 
coln V.  Davis,  53  Mich.  385,  51  Am.  Rep. 
116,  19  N.  W.  103— Butler  ▼.  Grand  Rapids 
&  I.  R.  Co.  85  Mich.  255,  24  Am.  St.  Rep. 
84,  48  N.  W.  56fr— Goff  v.  Cougle.  118  Mich. 
813,  42  L.R.A.  170,  76  N.  W.  489— Brlsblne 
T.  St.  Paul  &  S.  C.  R.  Co.  23  Minn.  130 — 
Chadwick  t.  Cornish,  26  Minn.  31,  1  N.  W.  65 
— ^Union  Depot  Street  R.  &  Transfer  Co.  v. 
Brunswick,  31  Minn.  301,  47  Am.  Rep.  789, 
17  N.  W.  626 — Everson  v.  Waseca,  44  Minn. 
248,  46  N.  W.  405 — Lamprey  v.  State,  52 
Minn.  192,  18  L.R.A.  676,  38  Am.  St.  Rep. 
541,  63  N.  W.  1139— St.  Paul  v.  Chicago,  M. 
*  St.  P.  R.  Co.  63  Minn.  335,  84  L.R.A.  185, 
63  N.  W.  267 — Benson  v.  Morrow,  61  Mo. 
350 — State  ex  rel.  Citizens  Electric  Lighting 
&  P.  Co.  V.  Longfellow,  169  Mo.  123,  69  S.  W. 
374 — Concord  Mfg.  Co.  v.  Robertson,  66  N. 
H.  18,  18  L.R.A.  676,  25  Atl.  718— Smith  v. 
Furbish,  68  N.  H.  126,  47  L.R.A.  228,  44  Atl. 
398 — ^Atty.  Gen.  v.  Delaware  &  B.  B.  R.  Co. 
27  N.  J.  Eq.  639— Mulry  v.  Norton,  100  N.  Y. 
430,  53  Am.  Rep.  206.  3  N.  E.  581 — Graham 
T.  Stern.  168  N.  Y.  523,  85  Am.  St.  Rep.  694, 
61  N.  E.  891— Sloan  v.  Blemlller,  34  Ohio 
St.  612— June  v.  Purcell,  36  Ohio  St.  406— 
Shaw  V.  Oswego  Iron  Co.  10  Or.  378,  43  Am. 
Rep.  146 — Johnson  v.  Knott,  13  Or.  310, 
10  Pac.  418 — Goodwin  v.  Thompson,  15  Lea, 
214,  54  Am.  Rep.  410 — Poynter  v.  Chlpman, 

8  Utah,  447,  32  Pac.  690— Barre  v.  Fleming, 

29  W.  Va.  322,  1  S.  E.  731 — Chapman  v. 
Oshkosh  &  M.  River  R.  Co.  33  Wis.  638 — 
Olson  V.  Merrill,  42  Wis,  211 — Norcross  v. 
Griffiths,  66  Wis.  608,  56  Am.  Rep.  642.  27 
N.  W.  606 — Chandos  v.  Mack,  77  Wis.  678,  10 
L.R.A.  210,  20  Am.  St.  Rep.  139,  46  N.  W. 
803— Illinois  Steel  Co.  v.  Bllot,  109  Wis.  427, 
83  Am.  St.  Rep.  905,  84  N.  W.  855. 

—  Editorial  note. 

fTitle  to  bed  of  navigable  river.  1  L.R.A. 
(N.S.)  762.] 

liakes  and  ponds. 

See  also  supra,  41. 

68.  By  the  common  law,  fresh-water  lakes 
and  ponds,  except  the  crreat  navigable  lakes, 
belong  to  the  owners  of  the  soil  adjacent, 
who  own  the  soil  usque  ad  filum  aqua*. 
Hardin  v.  Jordan,  140  U.  S.  371,  11  Sup.  Ct. 
Rep.  808,  838.  35:  428 

Cited    In    Mobile    Transp.    Co.    v.    Mobile,    12.S 

Ala.  350,  64  L.R.A.  343.  86  Am.  St.  Rep.  143, 

30  So.  645 — Olson  v.  Huntamer.  6  S.  D.  372, 
61  N.  W.  479— Boardman  v.  Scott,  102  Ga. 
410,  51  L.R.A.  182,   30  S.   B.  982— Rood  v. 


Wallace,  109  Iowa,  8,  79  N.  W.  449-— Pitta- 
burgh  &  L.  A.  Iron  Co.  v.  Lake  Superior  Iron 
Co.  118  Mich.  126,  76  N  .W.  395— Gouver- 
neur  v.  National  Ice  Co.  134  N.  Y.  363,  18 
L.R.A.  700,  30  Am.  St.  Rep.  669,  31  N.  E. 
865 — Coxe  v.  State.  144  N.  Y.  406,  39  N.  K. 
400 — Morse  v.  O'Connell,  7  Wash.  119,  34 
Pac.  426. 

69.  The  ownership  of  and  dominion  and 
sovereignty  over  lands  covered  by  tide 
waters,  and  the  fresh  waters  of  the  Great 
Lakes  within  the  limits  of  the  several  states, 
belong  to  the  respective  states  within  which 
they  are  found,  with  the  consequent  right 
to  use  or  dispose  of  any  portion  thereof, 
when  that  can  be  done  without  impairment 
of  the  interest  of  the  public  in  the  waters, 
subject  to  the  right  of  Congress  to  control 
their  navigation  for  the  regulation  of  com- 
merce. Illinois  G.  R.  Go.  v.  Illinois,  146  U. 
S.  387,  13  Sup.  Gt.  Rep.  110,  36:  1018 
DUHnguished  in  Payne  v.  Bnglish,  101  Cal.  15, 

35   Pac.   348. 

Cited  in  United  States  v.  Rodgers,  150  U.  S. 
258,  37  L.  ed.  1075,  14  Sup.  Ct.  Rep.  109— 
Shively  v.  Bowlby,  152  U.  S.  46,  38  L.  ed. 
348,  14  Sup.  Ct.  Rep.  648 — United  States  v. 
Illinois  C.  R.  Co.  154  U.  S.  234,  38  L.  ed. 
972,  14  Sup.  Ct.  Rep.  1015— Bedford  v.  Unit- 
ed States,  36  Ct.  CI.  602 — Scranton  v.  Wheel- 
er, 6  C.  C.  A.  693,  16  U.  S.  App.  152,  57  Fed. 
811 — Gratz  y.  Land  &  River  Improv.  Co.  40 
L.R.A.  401,  27  C.  C.  A.  314,  63  U.  S.  App. 
499,  82  Fed.  389 — Stockley  v.  CIssna,  56 
C.  C.  A.  324,  119  Fed.  836— State  v.  Black 
River  Phosphate  Co.  32  Fla.  97,  21  L.R.A. 
194,  13  So.  640 — Chicago  Transit  Co.  v. 
Campbell,  110  111.  App.  371— Louisville  &  N. 
R.  Co.  V.  Com.  108  Ky.  649,  57  S.  W.  508— 
State  ex  rel.  Illinois  C.  R.  Co.  v.  Orleans 
Levee  District,  109  La.  420,  3  So.  385 — 
Sllngerland  v.  International  Contracting  Co. 
43  App.  DIv.  228,  60  N.  Y.  Supp.  12— Shop- 
ard's  Point  Land  Co.  v.  Atlantic  Hotel,  132 
N.  C.  525,  61  L.R.A.  940.  44  S.  E.  39— Port- 
land V.  Montgomery,  38  Or.  224,  02  Pac. 
755 — Alston  v.  LImehouse,  60  S.  C.  567,  39 
S.  E.  188— Taylor  v.  Com.  102  Va.  767,  102 
Am.  St.  Rep.  805,  47  S.  B.  875 — McLennan 
V.  Prentice.  85  Wis.  444,  55  N.  W.  764— 
Mendota  Club  v.  Anderson,  101  Wis.  402, 
78  N.  W.  185. 

70.  Under  the  law  of  the  state  of  Illinois 
the  state  holds  the  title  to  the  lands  covered 
by  the  waters  of  Lake  Michipfan  lying  with- 
in its  boundaries,  but  it  holds  the  title  in 
trust  for  the  people,  for  the  purpose  of 
navigation  and  fishery.  The  state  has  no 
power  to  barter  and  sell  the  lands  as  the 
ITnited  States  sells  its  public  lands,  but  the 
state  holds  title  in  trust,  in  its  sovereign 
capacitv,  for  the  people  of  the  entire  state. 
Illinois' C.  R.  Co.  v.  Chicago,  176  U.  S.  646, 
20  Sup.  Ct.  Hop.  509.  44:  622 
Difitinf/uished  in   Lake   Roland   Elev.   R.   Co.   v. 

Baltimore,  77  Md.  374,  20  L.R.A.  131,  20  Atl. 
510. 

Cited  In  Illinois  C.  R.  Co.  v.  Chloapo.  170  U.  S. 
650.  44  L.  ed.  627,  20  Sup.  Ct.  Rep.  500 — 
Pacific  Gas  Improv.  Co.  v.  Ellert.  04  I'Vd. 
434 — United  Statos  v.  Debs.  5  In  tors.  Com. 
Rep.  190,  64  Fed.  744— Sullivan  Timber  Co. 
V.  Mobile.  110  Fed.  194— Barber  v.  Colt.  5,-) 
C.  C.  A.  140,  118  Fed.  272— State  v.  Mallorv, 
73  Ark.  243,  07  L.R.A.  776,  H:\  S.  W.  or,.-,  - 
Oakland  v.  Oakland  Water  Front  Co.  118  Cal. 
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168,  50  Pac.  277 — People  ex  rel.  Moloney 
V.  Kirk.  162  111.  147,  53  Am.  St.  Rep.  277.  45 
N.  E.  830— Chicago  v.  Ward,  169  111.  411.  38 
L.R.A.  857.  61  Am.  St.  Rep.  185.  48  N.  E. 
927— Illinois  C.  R.  R.  Co.  t.  Chicago,  173 
111.  485,  53  L.R.A.  412,  50  N.  B.  1104— 
Shirk  V.  Chicago,  195  III.  300,  63  N.  E.  193— 
Bliss  V.  Ward,  198  111.  109,  64  N.  E.  705— 
Rood  T.  Wallace,  109  Iowa,  8,  79  N.  W.  449 
— Snouffer  v.  Cedar  Rapids  &  M.  C.  R.  Co. 
118  Iowa,  305,  92  N.  W.  79— People  v.  Sllber- 
wood,  110  Mich.  107,  32  L.R.A.  696.  67  N.  W. 
1087— State  v.  Lake  St.  Clair  Fishing  & 
Shooting  Club,  127  Mich.  594,  87  N.  W.  117 
— Lamprey  v.  Dana,  86  Minn.  322,  90  N.  W. 
578— St.  Louis,  K.  &  N.  W.  R.  Co.  v.  St. 
Louis  Union  Stock  Yards  Co.  120  Mo.  552. 
25  S.  W.  399 — Crawford  Co.  v.  Hathaway 
(Crawford  Co.  v.  Hale)  67  Neb.  351,  80  L. 
R.A.  901,  108  Am.  St.  Rep.  647.  93  N.  W. 
781 — Saunders  v.  New  York  C.  &  H.  R.  Co. 
144  N.  Y.  85,  26  L.R.A.  382,  43  Am.  St.  Rep. 
729,  38  N.  E.  992— Coxe  v.  State,  144  N.  Y. 
406,  39  N.  E.  400— Sage  v.  New  York,  164 
N.  Y.  78,  38  L.R.A.  613,  61  Am.  St.  Rep.  592, 
47  N.  E.  1096— People  ex  rel.  Underbill  v. 
Saxton,  15  App.  Dlv.  271,  44  N.  Y.  Supp. 
211— Saunders  v.  New  York  C.  &  H.  R.  R. 
Co.  71  Hun.  160.  23  N.  Y.  Supp.  927— Peo- 
ple V.  People's  Coal  Co.  32  Misc.  479,  66  N. 
Y.  Supp.  529— Lewis  v.  Portland  25  Or.  160, 
22  L.R.A.  742,  42  Am.  St.  Rep.  772,  35  Pac. 
256 — Reighard  v.  Flinn,  189  Pa.  362,  43  L.R. 
A.  504.  42  Atl.  23— Heyward  v.  Farmers* 
Min.  Co.  42  S.  C.  157,  28  L.R.A.  53,  46  Am. 
St.  Rep.  702,  19  S.  E.  963 — ^Texas  C.  R.  Co. 
V.  Bowman,  97  Tex.  423,  7&  S.  W.  295 — Wil- 
low River  Club  v.  Wade,  100  Wis.  114,  42 
L.R.A.  329,  76  N.  W.  273 — Pewaukee  v. 
Savoy,  103  Wis.  274,  50  L.R.A.  842,  74  Am. 
St.  Rep.  859.  79  N.  W.  436 — RossmiUer  v. 
State.  114  Wis.  186,  58  L.R.A.  99,  91  Am. 
St.  Rep.  910,  89  N.  W.  839. 

71.  Submerged  lands  along  the  shore  of 
I/ake  Michigan  were  not  included  in  the 
grant  to  the  Illinois  Central  Railroad  Com- 
pany by  its  charter  authorizing  it  to  enter 
upon  and  use  "any  lands,  streams,  and  ma- 
terials of  every  kind,"  and  declaring  that 
"all  such  lands,  waters,  materials,  and 
privileges  belonging  to  the  state  are  hereby 
granted  to  said  corporation  for  said  pur- 
poses." Illinois  C.  R.  Co.  v.  Chicago,  176 
U.  S.  646,  20  Sup.  Ct.  Rep.  509,  44:  622 
Cited  In  Kean  v.  Calumet  Canal  &  Improv.  Co. 

190  U.  S.  479,  47  L.  cd.  1146,  23  Sup.  Ct. 
Rep.  651. 

—  Editorial  note. 

[Ownership  of  bed  of  lakes  and  ponds. 
18  L.R.A.  695.] 

Grant  of  bed  or  shores. 

Validity  of  Compromise  by  Counsel  of 
New  Orleans  as  to  Batture  Rights, 
see  Municipal  Corporations,  167. 

See  also  supra,  70;  Fisheries,  8; 
Wharves,  1. 

72.  The  state  may  either  sell  or  convey  its 
title  to  lands  below  high-water  mark  to  a 
riparian  owner  or  his  assigns,  or,  in  case 
of  their  neglect  to  take  from  the  state  its 
grants  on  the  terms  offered  them,  to  a 
stranger  who,  succeeding  to  its  title,  has  no 
relation  to  the  adjacent  riparian  owner,  ex- 
cept that  of  common  boundary.    Hoboken  v. 


Pennsylvania  R.  Co.  124  U.  S.  656,  8  Sup. 
Ct.  Rep.  643,  31 :  543 

Cited  in  Illinois  C.  R.  Co.  v.  Illinois,  146  V.  S. 
465,  36  L.  ed.  1047.  13  Sup.  Ct.  Rep.  110— 
Shlvely  V.  Bowlby,  152  U.  S.  22.  38  L.  ed. 
340,  14  Sup.  Ct.  Rep.  548— Pacific  Oas  Im- 
prov. Co.  V.  Ellert,  64  Fed.  437 — Cblsolm  r. 
Calnes,  67  Fed.  291 — Mobile  Transp.  Co.  v. 
Mobile,  128  Ala.  350,  64  L.R.A.  343.  86  Am. 
St.  Rep.  143,  30  So.  645 — Ruge  ▼.  Apalachl- 
cola  Oyster  Canning  &  Fish  Co.  25  Fla.  67o. 
6  So.  489 — State  v.  Black  River  Phosphate 
Co.  32  Fla.  106,  21  L.R.A.  197,  13  So.  640— 
Atty.  Gen.  v.  Cent.  R.  Co.  61  N.  J.  Eq. 
266,  48  Atl.  347— Morris  &  B.  R.  Co.  ▼.  Jer- 
sey City,  63  N.  J.  Eq.  51,  51  Atl.  387— 
Atlantic  City  v.  New  Auditorium  Pier  Co.  63 
N.  J.  Eq.  663.  63  Atl.  99— Elizabeth  v.  Cen- 
tral R.  Co.  53  N.  J.  L.  494,  22  Atl.  47— 
PolhemuB  v.  Bateman,  60  N.  J.  L.  166,  37 
Atl.  1015— Bowlby  v.  Shlvely.  22  Or.  424, 
30  Pac.  154 — Elsenbach  v.  Hatfield,  2  Wash. 
243  12  L.R.A.  637,  26  Pac.  539. 

73.  The  state  of  California  has  the  right 
to  convey  its  title  to  the  tide  lands  con- 
tiguous to,  and  immediately  surrounding, 
certain  islands  in  the  bay  of  San  Francisco, 
free  from  any  easement  appurtenant  to  such 
islands.  United  States  v.  Mission  Rock  Co. 
189  U.  S.  391,  23  Sup.  Ct.  Rep.  606, 

47:865 

74.  The  legislature  of  Illinois  cannot  de- 
prive the  state  of  control  over  the  bed  and 
waters  of  the  harbor  of  Chicago,  and  place 
the  same  in  the  hands  of  a  private  corpora- 
tion. Illinois  C.  R.  Co.  t.  Illinois,  146  U. 
S.  387,  13  Sup.  Ct.  Rep.  110,  36:  1018 
Cited  in  St.  Anthony  Falls  Water  Power  Co.  ▼. 

St.  Paul  Water  Comrs.  168  U.  S.  372,  42  L. 
ed.  606,  18  Sup.  Ct.  Rep.  157 — Morris  r. 
United  States,  174  U.  S.  236,  43  L.  ed.  960. 
19  Sup.  Ct.  Rep.  649 — Illinois  C.  R.  Co.  t. 
Chicago,  176  U.  S.  659,  44  L.  ed.  627.  20 
Sup.  Ct.  Rep.  509 — United  States  v.  Peter- 
son, 64  Fed.  147 — Chisolm  v.  Caines,  67  Fed. 
291 — Bigelow  V.  Nickerson,  30  L.R.A.  330, 
17  C.  C.  A.  6,  34  U.  8.  App.  261.  70  Fed. 
118 — Mission  Rock  Co.  v.  United  States.  48 
C.  C.  A.  645,  109  Fed;  767— State  ▼.  Black 
River  Phosphate  Co.  82  Fla.  97,  21  L.R.A. 
194,  13  So.  640— Revell  v.  People.  177  III. 
478,  43  L.R.A.  793.  69  Am.  St.  Rep.  257, 
52  N.  E.  1052— Elgin  v.  Elgin  Hydraulic  Co. 
85  111.  App.  192— Reighard  v.  Flinn.  189  Pt. 
362,  43  L.R.A.  604.  42  At!.  23— Chesapeake 
&  O.  R.  Co.  V.  Walker,  100  Va.  84,  40  S.  E. 
633— Illinois  Steel  Co.  v.  Bilot,  109  WUi 
427.  83  Am.  St.  Rep.  905,  84  N.  W.  855. 

75.  Lands  lying  beneath  the  waters  of  the 
Potomac  and  within  the  limits  of  the  Di-*- 
trict  of  Columbia  were  not  subject  to  sale 
by  the  Land  Department  under  the  jpencral 
resolution  of  Congress  of  February  16,  1839, 
authorizing  patents  for  vacant  lands,  but 
providing  that  this  should  not  aiTect  land 
ceded  to  or  acquired  by  the  United  States 
for  public  purposes.  Morris  v.  United 
States,  174  U.  S.  196,  19  Sup.  Ct.  Rep.  649, 

43:  946 
Cited  in  Stockley  t.  Cissna,  56  C.  C.  A.  3-17. 
119  Fed.  836. 

76.  Subsequent  recession  of  the  waters  of 
the  Potomac  from  land  under  water  at  the 
time  of  the  passage  of  the  general  resolu- 
tion of  Congress  of  February  16,  1839,  pro- 
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viding  for  patents  for  vacant  lands  will  not 
bring  such  lands  within  the  scope  of  the 
statute.  Morris  v.  United  States,  174  U.  S. 
196,   19   Sup.  Ct.  Rep.  649,  43:  946 

Cited  in  Stockley  v.  Cissna,  66  C.  C.  A.  347, 
119  Fed.  835. 

77.  New  Jersey  grants  of  lands  below 
high-water  mark,  are  of  the  estate  in  the 
lands,  and  not  merely  of  a  franchise  or  in- 
corporeal hereditament,  and  transfer  or  ex- 
tinguish every  previous  right  of  the  state 
therein,  except  such  sovereign  right  as  it 
may  lawfully  exercise  over  other  private 
property.  Hoboken  v.  Pennsylvania  R.  Co. 
124  U.  S.  656)  8  Sup.  a.  Rep.  643,    31:  543 

78.  Grantees  of  land  below  high-water 
mark,  from  the  state  have  the  exclusive  pos- 
session of  the  premises  against  an  adverse 
claim  of  a  municipality  to  an  easement  over 
them  by  virtue  of  a  dedication  of  the  streets 
to  high-water  mark  by  a  former  proprietor 
of  the  premises  to  whose  rights  such 
grantees  have  succeeded.  Hoboken  v. 
Pennsylvania  R.  Go.  124  U.  S.  656,  8  Sup. 
Ct.  Rep.  643,  31 :  543 
Cited  in  Mobile  Traosp.  Co.  v.  Mobile,  128  Ala. 

349,  64  L.B.A.  343,  86  Am.  St.  Rep.  143,  30 
So.  645. 

79.  The  dominion  and  propriety  in  the 
Potomac  river  and  the  soil  under  it  passed 
to  Lord  Baltimore  by  grant  from  Charles  I. 
in  1632  as  part  of  the  prerogative  rights 
annexed  to  the  political  powers  conferred  on 
him  and  were  intended  to  be  held  by  him  in 
trust  for  the  common  use  of  the  community 
about  to  be  established  for  navigation  and 
fishery,  and  not  as  his  private  property  to 
be  parceled  out  and  sold  for  his  individual 
emolument.  Morris  v.  United  States,  174  U. 
S.  196,  19  Sup.  Ct.  Rep.  649,  43:  946 
Cited  In  Scranton  v.  Wheeler,  179  U.  S.  167,  46 

L.  ed.  139,  21  Sup.  Ct.  Rep.  48 — District  of 
Columbia  v.  Cropley,  23  App.  D.  C  245. 

«- Editorial  notes. 

[Federal  grant  of  land  under  navigable 
water  in  territories.     1  L.R.A.  (N.S.)    745. 

Grant  of  tide  land  to  municipal  corpo- 
ration.   3  L.R.A.(N.S.)   822.] 


b.  Use  of  Water  Front,'  Wharfing  Out. 

Presumed  Grant,  see  Evidence,  719. 

Lease  of  Water  Front  by  Oflficers  Appoint- 
ed During  Military  Occupation,  see 
War,  47. 

See  also  supra,  45;  Limitation  of  Actions, 
567. 

80.  A  riparian  owner  is  entitled  to  ac- 
cess to  the  navigable  part  of  the  river  in 
front  of  his  lands.  Dutton  v.  Strong,  1 
Black,  1,  17:  29 

Cited  In  St.  Louis  v.  Butz,  138  U.  S.  246.  34  L. 
ed.  949,  11  Sup.  Ct.  Rep.  337— Rute  v.  St. 
Louis,  3  McCrary,  265,  10  Fed.  341 — Dana 
V.  Jackson  Street  Wharf  Co.  31  Cal.  121,  89 
Am.  Dec.  164 — Wonson  y.  Wonson,  14  Allen, 
78 — Boston  v.  RlchardsoD,  105  Mass.  361 — 
Union  Depot  Street  R.  &  Transfer  Co.  v. 
Brunswick,  31  Minn.  301,  47  Am.  Rep.  780, 
17  N.  W.  626 — ^Sloan  v.   Blemlller,   34  Ohio 


St.  513 — Providence  Steam-Englne  Co.  v. 
Providence  &  S.  S.  S.  Co.  12  R.  I.  365,  34 
Am.  Rep.  652 — Austin  v.  Rutland  R.  Co.  4.'> 
Vt.  245 — Alexandria  &  F.  R.  Co.  v.  Faunce, 
31  Gra^t.  765 — Groner  y.  Foster,  94  Va.  651, 
27  S.  E.  493 — Ravenswood  v.  Fleming,  22  W. 
Va.  64,  46  Am.  Rep.  485— Dledrlch  v.  North- 
western Union  R.  Co.  42  Wis.  267,  24  Am. 
Rep.  399. 

81.  Riparian  owners  may  build  upon  and 
inclose  land  between  high  and  low  water 
mark;  but,  while  covered  with  the  sea,  the 
public  have  the  right  to  use  it  for  purposes 
of  navigation.  Boston  v.  Lecraw,  17  How. 
426,  15:118 

82.  Damage  to  another  from  reclamation 
by  riparian  owners  of  land  between  high 
and  low  water  marks,  dedicated  to  public 
right  of  navigation,  is  damnum  absque  in- 
juria.    Boston  V.  Lecraw,  17  How.  426, 

15: 118 
Cited  In  Sayre  v.  Newark,  60  N.  J.  Eq.  379,  48 
L.R.A.    729,   83   Am.   St.   Rep.   629,   45   Atl. 
985. 

83.  A  railroad  company's  tracks  con- 
structed on  land  reclaimed  by  it  from  Lake 
Michigan,  within  the  city  of  Chicago,  with 
the  guards  and  crossings  required  specified 
in  the  ordinance  granting  the  right  of  way, 
and  a  designated  breakwater,  with  neces- 
sary works,  for  protection  of  the  shore, 
which  constructions  were  made  under  au- 
thority of  law  and  in  no  respect  interfere 
with  any  useful  freedom  in  the  use  of 
waters  of  the  lake  for  commerce, — cannot  be 
regarded  as  an  encroachment  upon  the  do- 
main of  the  state,  such  as  to  require  the 
interposition  of  the  court  for  their  removal, 
or  for  any  restraint  in  their  use.  Illinois 
C.  R.  Co.  V.  Illinois,  146  U.  S.  387,  13  Sup. 
Ct.  Rep.  110,  36:  1018 

84.  The  fact  that  the  land  which  the  city 
of  Chicago  had  a  right  to  fill  in  and  appro- 
priate by  virtue  of  its  ownership  of  the 
grounds  in  front  of  the  lake  had  been  filled 
in  by  the  Illinois  Central  Railroad  Com- 
pany in  the  construction  of  the  tracks  for 
its  railroad,  and  for  the  breakwater  on  the 
shore  west  of  it,  did  not  deprive  the  city  of 
its  riparian  rights.  Illinois  C.  R.  Co.  v. 
niinois,  146  U.  S.  387,  13  Sup.  Ct.  Rep.  110, 

36:  1018 

85.  A  railroad  company  under  a  grant  of 
a  right  of  way  only  cannot  acquire  by  the 
reclamation  from  the  waters  of  a  navigable 
lake  of  the  land  upon  which  its  tracks  are 
laid,  or  by  the  construction  of  its  road  and 
works  connected  therewith,  an  absolute  fee 
in  the  tract  reclaimed,  nor  a  consequent 
right  to  dispose  of  the  .same  to  other  parties, 
or  to  use  it  for  any  other  purpose  than  the 
construction  and  operation  of  the  railroad 
thereon;  nor  any  rights  as  a  riparian  owner 
to  reclaim  still  further  lands  from  the 
waters  of  the  lake  for  its  use,  or  the  con- 
struction of  piers,  docks,  and  wharves  in 
the  furtherance  of  its  business.  Illinois  C. 
R.  Co.  v.  Illinois,  146  U.  S.  387,  13  Sup.  Ct. 
Rep.  110,  36:  1018 

86.  Riparian    rights    to    the    use    of    the 
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water  front  do  not  attach  to  lands  acquired 
by  the  Chesapeake  &  Ohio  Canal  Company 
under  acts  of  Congress  authorizing  the  lo- 
cation of  the  canal  along  the  bank  of  the 
Potomac  river  within  the  District  of  Co- 
lumbia. Morris  v.  United  States,  174  U.  S. 
196,  19  Sup.  Ct.  Rep.  649,  43:  946 

Editorial  notes. 

[Right  of  upland  owner  to  access.  40 
L.R.A.  593. 

Public  right  of  access.    41  L.R.A.  268.] 

Docks,  wharves  or  piers  g^enerally. 

Construction  by  Railroad  Company,  see 

supra,  85. 
Right  to  Establish  in  Navigable  Waters 

as  Involving  Federal  Question,  see 

Courts,  539. 
Condemnation  of  Riparian  Rights  for, 

see  Eminent  Domain,  29,  44. 
Burden  of  Proof  as  to  Obstruction,  see 

Evidence,  794. 
Liability  of  Public  Wharf  to  Levy  of 

Execution,  see  Execution,  33,  34. 
Question    as    to    Nuisance    as    One    of 

Fact,  see  Trial,  199. 
As  to  Wharves  Generally,  see  Wharves. 
See  also  infra,  106,  107. 

87.  The  riparian  owner  has  a  right  to 
reclaim  land  between  low  and  high- water 
mark,  dedicated  to  public  right  of  naviga- 
tion, by  wharf in^  out  or  making  erections 
thereon  beneficisu  to  himself.  Boston  v. 
Lecraw,  426,  15:  118 

88.  A  riparian  proprietor  whose  land  is 
bounded  by  a  navigable  river  has  the  right 
of  access  to  the  navigable  part  of  the  river, 
and  the  right  to  make  a  landing,  wharf, 
or  pier  for  his  own  use  or  for  the  use  of 
the  public.  Yates  v.  Milwaukee,  10  Wall. 
497,  19:  984 
Cited  in  Weber  v.  State  Harbor,  18  Wall.  63, 

21  L.  ed.  801 — Atlee  v.  Northwestern  Union 
Packet  Co.  21  Wall.  392,  22  L.  ed.  620— 
Parkersburg  &  O.  River  Transp.  Co.  v. 
Parkersburg,  107  U.  S.  699,  2T  U  ed. 
587,  2  Sup.  Ct.  Rep.  732 — Potomac  S. 
B.  Co.  V.  Upper  Potomac  S.  B.  Co.  109 
U.  S.  682,  27  L.  ed.  1074,  3  Sup.  Ct. 
Rep.  445 — St.  Louis  v.  Rutz,  138  U.  S.  240, 
34  L.  ed.  949,  11  Sup.  Ct.  Rep.  337— Shlve- 
ly  V.  Bowlby  152  U.  S.  36,  38  L.  ed.  345,  14 
Sup.  Ct.  Rep.  548— St  Anthony  Falls  Water 
Power  Co.  v.  St.  Paul  Water  Comrs.  168  U. 
S.  368,  42  L.  ed.  504,  18  Sup.  Ct.  Rep.  157— 
Scranton  v.  Wheeler,  179  U.  S.  157,  45  L.  ed. 
i;55,  21  Sup.  Ct.  Rep.  48 — Northwestern 
Union  Packet  Co.  v.  Atlee,  2  DIM.  485,  Ve6. 
Cas.  No.  10.341 — Austin  v.  Rutland  R.  Co.  21 
Blatchf.  363.  17  Fed.  470— Tuck  v.  Olds,  29 
Fed.  740— Illinois  v.  Illinois  C.  R.  Co.  33 
Fed.  755— Case  v.  Loftus.  5  L.R.A.  689,  39 
Fed.  734 — Scranton  y.  Wheeler,  6  C.  C.  A. 
595,  16  U.  S.  App.  152.  57  Fed.  813— 
Sullivan  Timber  Co.  ▼.  Mobile,  110  Fed.  19(5 
— Demopolls  v.  Webb,  87  Ala.  668.  6  So.  408 
— ^I.lncoln  V.  Davis,  53  Mich.  386,  51  Am. 
Rep.  116,  19  N.  W.  103— Morrill  v.  St.  An- 
thony Falls  Water-Power  Co.  20  Minn.  226. 
37  Am.  Rep.  .399,  2  N.  W.  842— Union  Depot 
Street  R.  &  Transfer  Co.  v.  Brunswick,  31 
Minn.  301,  47  Am.  Hep.  789,  17  N.  W.  626— 
Ilanford  v.  St.  Paul  &  D.  R.  Co.  43  Minn. 
112.  7  L.R.A.  725.  44  N.  W.  1144— Bedlow 
V.  New  York  Floating  Dry  Dock  Co.  44  Hun. 
382 — Saunders  v.  New  York  C.  &  H.  R.  R.  Co. 


71  Hun,  156,  23  N.  Y.  Supp.  927— Smith 
V.  Rochester,  92  N.  Y.  473,  44  Am.  Rep. 
393 — Rumsey  v.  New  York  &  N.  E.  R.  Co. 
133  N.  Y.  87,  15  L.R.A.  621,  28  Am.  St.  Rep. 
600,  30  N.  E.  654— Bond  t.  Wool.  107  N.  l'. 
148.  12  S.  E.  281— Lake  Shore  &  M.  S.  R.  Co. 
▼.  Piatt,  53  Ohio  St.  266,  29  L.R.A.  54,  41 
N.  E.  243 — Parker  v.  West  Coast  Packing  Co. 
17  Or.  515,  5  L.R.A.  65,  21  Pac.  822— 
Jones  T.  Seaboard  Air  Line  R.  Co.  67  S.  C. 
194,  45  S.  E.  188 — McLennan  v.  Prentice,  85 
Wis.  444,  55  N.  W.  764— Illinois  Steel  Co.  t. 
Bilot,  109  Wis.  427,  83  Am.  St  Rep.  905. 
84  N.  W.  855. 

89.  A  riparian  proprietor  is  one  whose 
land  is  bounded  by  a  navigable  stream;  and 
among  the  rights  he  is  entitled  to  as  such 
are  access  to  the  navigable  part  of  the 
river  from  the  front  of  his  lot,  the  right  to 
make  a  landing,  wharf,  or  pier  for  his  own 
use  or  for  the  use  of  the  public,  subject  to 
such  general  rules  and  regulations  as  the 
legislature  may  see  proper  to  impose  for  the 
protection  of  the  rights  of  tlie  public.  Po- 
tomac S.  B.  Co.  V.  Upper  Potomac  S.  B.  Co. 
109  U.  S.  672,  3  Sup.  Ct.  Rep.  445,  4  Sup. 
Ct.  Rep.  15,  27:  1070 
Cited  Id  Shively  t.  Bowlhy,  162  U.  8.  24,  3S 

L.  ed.  340,  14  Sup.  Ct.  Rep.  548 — Scrantoa 
T.  Wheeler,  179  U.  S.  179,  45  L.  ed.  143.  21 
Sup.  Ct.  Rep.  48— Walte  v.  O'Nell,  34  L.R.A. 
555,  22  C.  C.  A.  25i,  47  U.  8.  App.  19.  76 
Fed.  414— Sullivan  Timber  Co.  v.  Mobile,  110 
Fed.  192 — St.  Louis  v.  Missouri  P.  R.  Co 
114  Mo.  23,  21  S.  W.  202— Clark  v.  Cam- 
bridge &  A.  Irrig.  &  Improv.  Co.  45  Neb.  80T. 
64  N.  W.  289 — Crawford  Co.  v.  Hathavaj 
(Crawford  Co.  v.  Hall)  67  Neb.  336,  60 
L.R.A.  896,  108  Am.  St.  Rep.  647.  93  N.  W. 
781— Elsenbach  t.  Hatfield.  2  Wash.  2S2, 
12    L.R.A.   661,   26    Pac.   539. 

90.  A  riparian  proprietor  whose  land  is 
bounded  by  a  navigable  stream  has  the 
right  of  access  to  the  navigable  part  of 
the  stream  in  front  of  his  land,  and  to 
construct  a  wharf  on  the  pier  projecting 
into  the  stream,  for  his  own  use,  or  the  u*e 
of  others,  subject  to  such  general  rules  and 
regulations  as  the  legislature  may  prescribe 
for  the  protection  of  the  public.  Weber  v. 
State  Harbor  Comrs.  18  Wall.  57,  21:  798 
Cited  In  Potomac  S.  B.  Co.  v.  Upper  Potomtc 

S.  B.  Co.  109  U.  S.  682.  27  L.  ed.  1074.  3 
Sup.  Ct.  Rep.  445 — Scranton  v.  Wheeler.  179 
U.  S.  179,  45  L.  ed.  143.  21  Sup.  Ct.  R.*p 
48— Van  Dolsen  v.  New  York.  17  Fed.  819— 
Turner  v.  People's  Ferry  Co.  22  Blatchf.  276. 
21  Fed.  94 — Sullivan  Timber  Co.  v.  Mobil?. 
110  Fed.  192— Rcvell  v.  People,  177  111.  48.'«. 
43  L.R.A.  796,  69  Am.  St.  Rep.  257,  52  N.  E. 
1052— Bowlby  v.  Shively.  22  Or.  424,  30  Pa- 
154— Klsenbach  v.  Hatfield.  2  Wash.  2'.*^. 
12  L.R.A.  645,  26  Pac.  5.39 — Morse  v.  OCoa- 
nell,  7  Wash.  119,  34  Pac.  426. 

91.  The  riparian  proprietor  is  entitlexl 
to  access  to  the  navijjable  part  of  the  watt-r 
on  the  front  of  which  lies  his  land,  ani 
for  that  purpose  to  make  a  landin«:.  wharf, 
or  pier  for  his  own  use  or  for  the  use  of 
the  public.  Such  right  terminates  at  th.' 
point  of  navigability.  Illinois  C.  R.  Co.  v. 
Illinois,  146  U.  S.  387,  13  Sup,  Ct.  Uep.  H*' 

36:  1018 

Cited  In  Scranton  v.  Wheeler.   179  T*.  S.  17''. 

45  L.  ed.  143,  21   Sup.  Ct.   Rep.  48— lUin    " 

V.  Illinois  C.  R.  Co.  184  U.  S.  77.  46  L  cd. 
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440,  22  Sup.  Ct.  Rep.  300 — United  States  v. 
Rio  Grande  Dam  &  Irrlg.  Co.  184  U.  S.  424, 
46  L.  ed.  623,  22  Sup.  Ct.  Rep.  428 — San 
Francisco  Sar.  Union  v.  R.  O.  R.  Petroleum 

6  Min.  Co.  144  Cal.  137,  66  L.R.A.  245,  103 
Am.  St.  Rep.  72,  77  Pac,  823 — Reyell  v. 
People,  177  111.  486,  43  L.R.A.  795,  69  Am. 
St.  Rep.  257,  62  N.  B.  1052— Cobb  v.  Lin- 
coln Park,  202  III.  435,  63  L.R.A.  269,  95 
Am.  St  Rep.  258,  67  N.  E.  5 — Sage  v.  New 
York,  10  App.  Div.  302,  41  N.  Y.  Supp.  938 
— People  V.  Mould,  37  App.  Dir.  38,  56  N.  Y. 
Supp.  453 — North  Hempstead  y.  Gregory,  53 
App.  Div.  351,  65  N.  Y.  Supp.  867 — McLen- 
nan V.  Prentice,  85  Wis.  444,  55  N.  W.  764 — 
Priewe  v.  Wisconsin  State  Land  &  Improv. 
Co.  93  Wis.  650,  33  L.R.A.  652,  67  N.  W. 
918 — Slauson  y,  Goodrich  Tranap.  Co.  94 
Wis.  046,  69  N.  W.  990 — Pranzlni  y.  Layland, 
120  Wis.  82,  97  N.  W.  499. 

92.  A  riparian  owner  has  the  exclusive 
right  to  construct  and  maintain  piers  and 
wharves  from  the  shore  into  navigable 
waters  for  the  convenience  of  commerce, 
subject  to  the  general  regulations  of  the 
legislature,  and  so  as  not  to  interfere  with 
navigation.  Dutton  v.  Strong,  1  Black, 
1,  17:  29 

Distinguished  In  Elsenbach  v.  Hatfield,  2  Wash. 

246,  12  L.R.A.  639,  26  Pac.  539. 

Cited  in  St.  Paul  &  P.  R.  Co.  y.  Schurmelr,  7 
Wall.  289.  19  L.  ed.  79— Yates  v.  Milwau- 
kee, 10  Wall.  504,  19  L.  ed.  986 — Atlee  v. 
Northwestern  Union  Packet  Co.  21  Wall.  392, 
22  L.  ed.  620 — New  Orleans  M.  &  T.  R.  Co. 
v.  Ellerman,  105  U.  S.  171,  26  L.  ed.  1017— 
Shively  y.  Bowlby,  152  U.  S.  36,  38  L.  ed. 
344,  14  Sup.  Ct.  Rep.  548 — St.  Anthony  Falls 
Water  Power  Co.  v.  St.  Paul  Water  Comrs. 
168  U.  S.  368,  42  L.  ed.  504,  18  Sup.  Ct. 
Rep.  157 — Scranton  y.  Wheeler,  179  U. 
S.  158,  45  L.  ed.  135,  21  Sup.  Ct. 
Rep.  48 — ^Northwestern  Union  Packet  Co. 
y.  Atlee,  2  Dill.  485,  Fed.  Cas.  No.  10,- 
341 — Van  Dolsen  v.  New  York,  21  Blatchf. 
458,  17  Fed.  819 — Case  v.  I^oftus,  5  L.R.A. 
689.  14  Sawy.  219,  39  Fed.  734— Grahd 
Trunk  R.  Co.  y.  A.  Backus  Jr.  &  Sons,  46 
Fed.  213 — Chisolm  y.  Caines,  67  Fed.  292 — 
Illinois  ex  rel.  Hunt  v.  Illinois  C.  R.  Co.  34 

C.  C.  A.  141,  91  Fed.  958 — Sutter  v.  Heck- 
man,  1  Alaska,  88 — Chicago  v.  Vanlngen, 
152  111.  634,  43  Am.  St.  Rep.  285,  38  N.  E. 
894— Revell  v.  People,  177  111.  486,  43  L.R.A. 
796.  69  Am.  St.  Rep.  257,  52  N.  E.  1052— 
Cobb  v.  Lincoln  Park,  202  111.  435,  63  L.R.A. 
269,  95  Am.  St.  Rep.  258,  67  N.  E.  5 — Musser 
y.  Hershey,  42  Iowa,  362 — Baltimore  &  O.  R. 
Co.  y.  Chase,  43  Md.  35 — Rlppe  v.  Chicago, 

D.  &  M.  R.  Co.  23  Minn.  23 — Brisblne  v.  St. 
Paul  &  S.  C.  R.  Co.  23  Minn.  130— Morrill 
v.  St.  Anthony  Falls  Water-Powcr  Co.  26 
Minn.  226.  37  Am.  Rep.  399,  2  N.  W.  842— 
Miller  y.  Mendenhall,  43  Minn.  97.  8  L.R.A. 

92,  19  Am.  St.  Rep.  219,  44  N.  W.  1141- 
Hanford  y.  St.  Paul  &  D.  R.  Co.  43  MInn.112, 

7  L.R.A.  725,  44  N.  W.  1144— Concord  Mfg. 
Co.  y.  Robertson,  66  N.  H.  18,  18  L.R.A.  689, 
25  Atl.  718 — Saunders  y.  New  York  C.  &  H. 
B.  R.  Co.  71  Hun,  156,  23  N.  Y.  Supp.  927— 
Jencks  y.  Miller,  17  Misc.  464,  40  N.  Y.  Supp. 
1088— Bond  y.  Wool,  107  N.  C.  148,  12  S.  E. 
281— Thornton  y.  Grant,  10  R.  I.  484,  14 
Am.  Rep.  701. 

93.  A  riparian  owner  may  own  and  main- 
tain a  private  wharf,  even  upon  a  navigable 
river.      Parkersburg    &    O.    River    Transp. 


Co.  V.  Parkersburg,  107  U.  S.  691,  2  Sup.  Ct. 
Rep.   732,  27:  584 

Cited  in  Willamette  Iron  Bridge  Co.  v.  Hatch, 
125  U.  S.  9,  31  L.  ed.  632,  8  Sup.  Ct.  Rep. 
811— Morris  v.  United  States,  174  U.  S.  250, 
43  L.  ed.  965,  19  Sup.  Ct.  Rep.  649 — Turner 
y.  People's  Ferry  Co.  22  Blatchf.  278,  21 
Fed.  95 — Snowden  v.  Loree,  122  Fed.  497 — 
St.  Louis  y.  Missouri  P.  R.  Co.  114  Mo.  23, 
21  S.  W.  202— Snowden  v.  Loree,  33  Pittsb. 
L.  J.  N.  S.  95 — South  Bound  R.  Co.  v.  Bur- 
ton, 67  S.  C.  520,  46  S.  E.  340 — Elsenbach 
y.  Hatfield.  2  Wash.  282,  12  L.R.A.  661.  26 
Pac.  539. 

94.  The  United  States  became  the  riparian 
proprietor,  and  succeeded  to  all  the  ripar- 
ian rights  by  becoming  the  owner  in  fee 
simple  absolute  of  Water  street,  in  Wash- 
ington, a  strip  of  land  that  adjoined  the 
river,  and  owned  the  right  of  wharfage 
appurtenant  to  it,  although  the  land  was 
granted  for  a  street.  Potomac  S.  B.  Co. 
V.  Upper  Potomac  S.  B.  Co.  109  U.  S.  672, 
3  Sup.  Ct.  Rep.  445,  4  Sup.  Ct.  Rep.  15, 

27:  1070 

95.  The  city  of  New  Orleans  has  the 
right  of  building  levees  and  wharves  on  the 
banks  of  the  Mississippi  river,  within  it^ 
corporate  limits,  for  the  public  utility, — 
with  the  exceptions  established  by  para- 
mount law, — ^and  of  collecting  reasonable 
wharfage  for  their  use.  New  Orleans,  M.  & 
T.  R.  Co.  V.  Ellerman,  105  U.  S.  166, 

26:  1015 
Distinguished  in  Louisiana  Constr.  &  Improv. 
Co.  y.  Illinois  C.  R.  Co.  49  La.  Ann.  649,  37 
L.R.A.  667,  21  So.  891. 

Cited  in  Belcher  Sugar  Ref.  Co.  v.  St.  Louis 
Grain  Elevator  Co.  101  Mo.  205,  8  L.R.A. 
804,   13   S.  W.  822. 

96.  Piers,  docks,  and  wharves  erected  in 
Lake  Michigan  by  a  railroad  company  by 
virtue  of  its  riparian  proprietorship  can- 
not be  said  to  extend  into  the  lake  beyond 
the  point  of  practical  navigability,  having 
reference  to  the  manner  in  which  commerce 
in  vessels  is  conducted  on  that  lake,  where 
such  structures  extend  no  farther  into  the 
lake  than  is  necessary  to  accommodate  a 
great  number  of  vessels  of  moderate  capac- 
ity, and  the  average  depth  of  water  at  the 
outer  line  of  the  structures  is  insufficient 
for  the  accommodation  of  a  vast  amount  of 
commerce  carried  oh  in  vessels  on  the  lake. 
Illinois  ex  rel.  Hunt  v.  Illinois  C.  R.  Co.  184 
U.  S.  77,  22  Sup.  Ct.  Rep.  300,         46:  440 

97.  A  pier  erected  in  the  navigable  water 
of  the  Mississippi  river,  for  the  sole  use 
of  the  riparian  owner,  without  authority  ex- 
cept such  as  may  arise  from  his  ownership 
of  the  adjacent  shore,  is  an  unlawful  struc- 
ture; and  the  owner  is  liable  for  the  sink- 
ing of  a  barge  against  it  in  the  night.  Atlee 
V.  Northwestern  Union  Packet  Co.  21  Wall. 
389,  22:  619 
Cited  in   Mis.^lssippi   &   R.   River  Boom  Co.  y. 

Patterson,  98  U.  S.  409.  25  L.  ed.  208 — 
Illinois  V.  Illinois  C.  R.  Co.  184  U.  S.  1)4. "46 
L.  ed.  447,  22  Sup.  Ct.  Rep.  300— St.  Louis 
y.  Knapp,  S.  &  Co.  Co.  2  McCrary,  r»10,  ft 
Fed.  224 — Grand  Trunk  R.  Co.  v.  A.  Backus 
&  Sons,  46  Fed.  214 — Scranton  v.  WliQpler.  0 
C.  C.  A.  595,  16  U.  S.  App.  152,  57  Fed.  813 
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— Illinois  ex  rel.  Hnnt  v.  Illinois  C.  R.  Co. 
34  C.  C.  A.  141,  91  Fed.  958— Siilllran  ▼. 
Spotswood,  82  Ala.  169,  2  So.  716 — Sutter  ▼. 
Ueckman,  1  Alaska,  88 — Morrill  v.  St.  An- 
thony Falls  Water-Power  Co.  26  Minn.  226, 
37  Am.  Bep.  399,  2  N.  W.  842 — Pascagoula 
Boom  Co.  y.  Dixon,  77  Miss.  593,  78  Am. 
St.  Rep.  537,  28  So.  724 — Diedrich  v.  Nonh- 
western  Union  R.  Co.  42  Wis.  267,  24  Am. 
Rep.  399 — Stevens  Point  Boom  Co.  v.  Rellly, 
46  Wis.  239,  49  N.  W.  978. 

98.  Under  the  California  statutes,  a  title 
to  a  lot  on  the  bay  of  San  Francisco  was  in 
subordination  to  the  control,  by  the  city  of 
San  Francisco,  over  the  space  immediately 
beyond  the  line  of  tlie  water-front,  and  to 
the  right  of  the  state  to  regulate  the  con- 
struction of  wharves  and  other  improve- 
ments. Weber  v.  State  Harbor  Comrs.  18 
Wall.  57,  21:798 
Cited  in  Prosser  v.  Northern  P.  R.  Co.  152  U.  S. 

64,  38  L.  ed.  356,  14  Sap.  Ct.  Rep.  528 — 
Illinois  C.  R.  Co.  v.  Chicago,  176  U.  S.  660, 
44  L.  ed.  627,  20  Sup.  Ct.  Rep.  509 — Com. 
v.  Manchester,  152  Mass.  242,  9  L.R.A.  241, 

28  Am.  St.  Rep.  820,  25  N.  B.  113. 

99.  The  erection  of  a  wharf  by  the  own- 
ers of  a  lot  on  the  bay  of  San  Francisco 
is  not  only  an  interference  with  the  right- 
ful control  of  the  city  over  the  space  oc- 
cupied by  it,  but  is  an  encroachment  upon 
the  soil  of  the  state,  which  it  can  remove  at 
pleasure.  Weber  v.  State  Harbor  Comrs.  18 
Wall.  57  21 :  798 
Cited  In  Shively  t.  Bowlby,  152  U.  S.  14,  38 

L.  ed.  337,  14  Sap.  Ct.  Rep.  548 — State  v. 
Black  River  Phosphate  Co.  32  Fla.  93,  21 
L.B.A.  194,  13  So.  640. 

100.  Riparian  proprietors  of  lands  bor- 
dering on  navigable  streams  under  title  de- 
rived from  the  United  States  have  the  same 
right  to  construct  suitable  landings  and 
wharves,  for  the  convenience  of  commerce 
and  navigation,  as  riparian  owners  on  nav- 
igable waters  affected  by  the  ebb  and  flow 
of  the  tide.  St.  Paul  &  P.  R.  Co.  v.  Schur- 
meier,  7  Wall.  272,  19:  74 
Distlnguithed  in  Eisenbach  v.  Hatfield,  2  Wash. 

246,  12  L.R.A.  639,  26  Pac.  539. 

Cited  in  Atlee  v.  Northwestern  Union  Packet 
Co.  21  Wall.  392,  22  L.  ed.  620— St.  Louis 
T.  Rutz,  138  U.  S.  246,  34  L.  ed.  949,  11  Sup. 
Ct.  Rep.  337— Shively  v.  Bowlby,  152  U.  S. 
36,  38  L.  ed.  345.  14  Sup.  Ct.  Rep.  548 — 
Scranton  v.  Wheeler,  179  U.  S.  158,  45  L. 
ed.  135,  21  Sup.  Ct.  Rep.  48 — Tuck  v.  Olds, 

29  Fed.  740— Illinois  v.  Illinois  C.  R.  Co.  33 
Fed.  755 — Case  v.  Loftus,  5  L.R.A.  689,  14 
Sawy.  219,  39  Fed.  734— Mills  v.  United 
States,  12  L.R.A.  679,  46  Fed.  743— Sutter 
V.  Heckman,  1  Alaska,  88 — Dana  v.  Rock 
Creek  R.  Co.  7  App.  D.  C.  498 — Braxon  v. 
Bressler,  64  111.  490 — Chicago  v.  Van  Ingen, 
152  III.  634,  43  Am.  St.  Rep.  285,  38  N.  E. 
804_Revell  v.  People,  177  111.  486,  43  L.R.A. 
796,  69  Am.  St.  Rep.  257,  52  N.  E.  1052— 
Cobb  V.  Lincoln  Park,  202  111.  435,  63  L.R.A. 
269,  95  Am.  St.  Rep.  258,  67  N.  E.  5— 
Wood  V.  Chicago,  R.  I.  &  P.  R.  Co.  60  Iowa, 
458,  15  N.  W.  284— Baltimore  &  O.  R.  Co.  v. 
Chase,  43  Md.  35 — Highway  Comrs.  v. 
Chaffee.  1  Mich.  N.  P.  150— Rippe  v.  Chicago, 
D.  &  M.  R.  Co.  23  Minn.  23— Morrill  v.  St. 
Anthony  Falls  Water-Power  Co.  26  Minn. 
226,  37  Am.  Rep.  399,  2  N.  W.  842 — Van- 
sickle  V.  Haines,  7  Nev.  275— Bond  v.  Wool, 


107  N.  C.  148.  12  S.  E.  281— Knuds«»n  y. 
Omanson,  10  Utah,  130,  87  Pac.  250— 
Ravenswood  v.  Fleming,  22  W.  Va.  64.  46 
Am.  Rep.  485 — Wisconsin  River  Improv.  Co^ 
V.  Lyons,  30  Wis.  64. 

—  Editorial  notes. 

Right  of  riparian  owner  to  construct 
wharves.  24:  373 

[Right  of  state  to  grant  tide  lands  so  as 
to  destroy  wharfage  right  of  shore  owner. 
63  L.R.A.  264.] 

Establishing  dock  or  harbor  line. 

As  a  Taking  of  Property,  see  Eminent 

Domain,  100. 
Judicial    Notice   of    Wharf   and   Dock 

Line,  see  Evidence,  49. 

101.  The  state,  to  prevent  encroachments 
on  harbors,  may  establish  lines  and  limit  the 
power  of  the  owner  over  his  own  property 
to  build  upon  and  inclose  the  land  between 
low  and  high  water  mark.  Boston  v.  Le- 
craw,  17  How.  426,  15:  118 
Cited  in  Richardson  v.  Boston,  19  How.  267, 

15  L.  ed.  641 — Richardson  v.  Boston,  24 
How.  192,  16  L.  ed.  627— Mills  v.  United 
States,  12  L.R.A.  679,  46  Fed.  743 — Collins 
V.  Macon,  69  Ga.  547 — Boston  v.  Richardson, 
105  Mass.  362— Horn  v.  People,  26  Mich.  224. 

102.  The  city  of  Chicago,  as  riparian  own- 
er of  the  grounds  on  its  east  or  lake  front, 
between  the  north  line  of  Randolph  street 
and  the  north  line  of  block  23,  produced 
to  Lake  Michigan,  and  by  its  charter,  has 
power  to  construct  and  keep  in  repair  on 
such  lake  front,  public  landing-places, 
wharves,  docks,  and  levees,  subject  to  the 
authority  of  the  state  to  prescribe  the  lines 
beyond  which  such  structures  may  not  be 
extended  into  the  navigable  waters  of  the 
harbor,  and  to  such  supervision  and  control 
as  the  United  States  may  rightfully  exer- 
cise. Illinois  C.  R.  Co.  v.  Illinois,  146  U.  S. 
387,  13  Sup.  Ct  Rep.  110,  36:  1018 

103.  A  city  cannot,  by  creating  a  merely 
artificial  and  imaginary  dock  line,  deprive 
riparian  owners  of  the  right  to  avail  them- 
selves of  the  advantage  of  the  navigable 
channel  by  building  wharves  and  docks  to 
it     Yates   v.  Milwaukee,   10   Wall.   497, 

19:  984 
Cited  in  Scranton  v.  Wheeler,  179  U.  8.  177.  45 
L.  ed.  143,  21  Sup.  Ct.  Rep.  48 — Case  t. 
Loftus,  5  L.R.A.  689,  14  Sawy.  219.  39  Fed. 
734 — Pacific  Gas  Improv.  Co.  v.  Ellert  64  Fed. 
438 — Walte  v.  O'Nell,  34  L.R.A.  555.  22  C.  C. 
A.  254,  47  U.  S.  App.  19.  76  Fed.  414— 
Sullivan  Timber  Co.  v.  Mobile,  110  Fed.  192 
— Mobile  V.  Moog,  53  Ala.  509 — Sutter  v. 
Heckman,  1  Alaska,  88 — Sutter  v.  IleckmjD. 
1  Alaska,  192 — San  Francisco  Rav.  I'nion  v. 
R.  G.  R.  Petroleum  &  Mln.  Co.  144  Cal.  i:?T. 
66  L.R.A.  245,  103  Am.  St.  Rep.  72.  77 
Pac.  823— New  York,  N.  H.  &  H.  R.  Co.  v. 
Long,  72  Conn.  21,  43  Atl.  559 — Halan  &  11. 
Co.  V.  Paschall.  5  Del.  Ch.  456 — Chicago  v. 
Van  Ingen,  152  111.  634,  43  Am.  St.  Rep. 
285,  38  N.  E.  894 — Revel  1  v.  People,  177 
111.  486,  43  L.R.A.  795,  69  Am.  St.  Rep.  2r»7. 
52  N.  B.  1052— Cobb  v.  Lincoln  Park,  202 
III.  435,  63  L.R.A.  269,  95  Am.  St.  Rep. 
258,  67  N.  B.  5 — Chicago  v.  Gunning  System. 
114  111.  App.  882 — ^Mllls  T.  Evans,  100  Iowa, 
716,  69  N.  W.  1048— Baltimore  &  O.  R.  Co. 
I      T.  Chase,  43  Md.  86— Frostbarg  t.  WineUnd, 
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08  Md.  244,  64  L.R.A.  629,  103  Am.  St.  Rep. 
399,  56  Atl.  811— Prostburg  v.  Hltchlns,  99 
Md.  627,  59  Atl.  49 — Boston  v.  Richardson, 
105  Mass.  361^Lincoln  ▼.  Davis,  53  Mich. 
386,  51  Am.  Rep.  116,  19  N.  W.  103— Bris- 
bine  ▼.  St.  Paul  &  S.  C.  R.  Co.  23  Minn.  130 
— Hanford  v.  St.  Paul  &  D.  R.  Co.  43  Minn. 
112,  7  L.R.A.  725,  44  N.  W.  1144— St.  Louis, 
K.  &  N.  W.  R.  Co.  V.  St.  Louis  Union  Stock 
Yards  Co.  120  Mo.  552,  25  S.  W.  399 — ^Meyers 
▼.  St.  Louis,  8  Mo.  App.  273 — Aiken  t.  Aiken, 
51  N.  H.  522 — Sage  v.  Now  York.  10  App. 
Dir.  302,  41  N.  Y.  Supp.  938 — Archer  v.  Eck- 
erson,  10  App.  Diy.  602,  42  N.  Y.  Supp.  137 
— Brooklyn  v.  Mackay,  18  App.  Div.  107,  42 
N.  Y.  Supp.  1063 — Jenks  v.  Miller,  14  App. 
DiT.  480,  43  N.  Y.  Supp.  927 — People  ex  rel. 
Cornwall  y.  Woodruff,  30  App.  Div.  47,  51 
N.  Y.  Supp.  615 — North  Hempstead  v.  Greg- 
ory, 53  App.  Diy.  851,  65  N.  Y.  Supp.  867 
— Brookhayen  v.  Smith,  98  App.  Diy.  214,  90 
N.  Y.  Supp.  646 — Saunders  y.  New  York  C. 
*  H.  R.  B.  Co.  71  Hun,  156,  23  N.  Y.  Supp. 
927 — People  y.  People's  Coal  Co.  32  Misc. 
479,  66  N.  Y.  Supp.  529 — Rumsey  y.  New 
York  &  N.  E.  R.  Co.  133  N.  Y.  87,  15  L.R.A. 
621,  28  Am.  St.  Rep.  600,  30  N.  B.  654— 
Sage  y.  New  York,  154  N.  Y.  78,  38  L.R.A. 
612,  61  Am.  St.  Rep.  592,  47  N.  B.  1096— 
Thousand  Island  S.  B.  Co.  y.  Visger,  179  N. 
Y.  210,  71  N.  E.  764— Bond  y.  Wool,  107 
N.  C.  148,  12  S.  E.  281— Shepard's  Point 
T^nd  Co.  y.  Atlantic  Hotel,  132  N.  C.  537, 
61  L.R.A.  944,  44  S.  E.  39— Bowlby  y. 
Shiyely,  22  Or.  425,  30  Pac.  154 — Weber  y. 
State  Harbor  Comrs.  31  Phlla.  Leg.  Int.  317 
— Groner  y.  Foster,  94  Va.  651,  27  S.  B. 
493 — Eisenbach  y.  Hatfield,  2  Wash.  260, 
12  L.R.A.  647,  26  Pac.  539 — Barre  y.  Flem- 
ing, 29  W.  Va.  322.  1  S.  B.  781— McLen- 
nan y.  Prentice,  85  Wis.  444,  55  N.  W.  764 — 
Lathrop  y.  Racine,  119  Wis.  473,  97  N.  W. 
192. 

104.  The  exte'nsion  of  wharves  beyond  har- 
bor lines  established  by  local  law,  in  navi- 
gable waters  of  the  United  States  wholly 
within  the  limits  of  a  state,  cannot  be 
justified  by  the  relocation  of  such  harbor 
lines  by  the  Secretary  of  War  acting  under 
the  authority  of  the  river  and  harbor  act 
of  September  19,  1890,  S  12  (25  Stat,  at 
Li.  400,  425,  chap.  860),  which  forbids  the 
construction  or  extension  of  any  such  struc- 
tures beyond  the  harbor  lines  established 
under  his  direction,  except  under  such  reg- 
ulSjtions  as  he  may  prescribe,  since  Congress 
has  not,  by  such  act,  indicated  any  purpose 
wholly  to  ignore  the  original  power  of  the 
states  to  regulate  the  use  of  navigable 
waters  entirely  within  their  respective  lim- 
its. Montgomery  v.  Portland,  190  U.  S.  89, 
23   Sup.  Ct.  Rep.  735,  47:  965 

Cited  in  Jessup  y.  Southampton,  195  U.  S.  624, 
49  L.  ed.  349,  25  Sup.  Ct.  Rep.  789 — Mani- 
fraalt'y.  Springs,  199  U.  S.  480,  50  L.  ed. 
278,  26  Sup.  Ct.  Rep.  127 — Corrlgan  Tran- 
sit Co.  y.  Sanitary  District,  70  C.  C.  A.  387, 
137  Fed.  857 — Maine  Water  Co.  v.  Knicker- 
bocker Steam  Towage  Co.  99  Me.  483,  59 
Atl.  953 — Com.  v.  Boston  Terminal  Co.  185 
Mass.  284,  70  N.  E.  125 — Hagan  v.  Rich- 
mond, 104  Va.  732,  8  L.R.A.  (N.S.)  1125,  52 
8.  E.  385. 

8.  Bights  of  Navigation. 

Obstruction   by   Piers,   Docks   or   Wharves, 
see  supra,  96,  97. 


Certifiableness  of  Question  of  Obstruction, 
see  Cases  Certified,  61. 

Matters  as  to  Obstruction  A£fecting  Com- 
merce, see  Commerce,  II.  b,  c;  138,  141- 
156. 

Bridges  as  Affecting  Commerce,  see  Com- 
merce,  II.   c. 

Conclusiveness   on   Courts   of  Act   of   Con- 

Sress  Requiring  Removal  of  Bridge  as 
bstruction,  see  Constitutional  Law, 
119,  120. 

Delegation  of  Power  to  Determine  Question 
of  Obstruction,  see  Constitutional  Law, 
141-143. 

Impairment  of  Obligations  of  Contract  to 
Remove  Obstruction,  see  Constitutional 
Law,  1808. 

Impairment  of  Contract  Obligations  by 
Statute  Authorizing  Bridge,  see  Consti- 
tutional  Law,  1339. 

Contempt  in  Disobeying  Injunction  Against 
Rebuilding  Bridge  Constituting  Ob- 
struction, see  Contempt,  34. 

Relative  Rights  of  Legislature  and  Judici- 
ary as  to  Obstructions,  see  Courts,  179, 
180. 

Construction  of  Dam  Across  Navigable 
Stream,  see  Constitutional  Law,  504. 

Estoppel  to  Assert  that  Boom  Constitutes 
Obstruction,  see  Estoppel,  204. 

Reasonable  Doubt  as  to  Whether  Obstruc- 
tion Constitutes  Nuisance,  see  Evidence, 
2535a. 

Mandamus  to  Compel  Construction  of  Draw- 
bridge across  Navigable  Waters,  see 
Mandamus,  204. 

Liability  of  Railroad  Company  for  Obstruc- 
tions by  Bridge  Contractor,  see  Master 
and  Servant,  177. 

Obstruction  to  Navigation  as  Nuisance,  see 
Nuisances,  7-14a,  20,  30,  31a-31f. 

Enforcement  of  Decree  for  Abatement  of 
Bridge,  see  Judgment,  1133. 

Interest  of  State  to  Bring  Suit  for  Abate- 
ment of  Obstruction  to  Navigation,  see 
States,  231. 

Control  of  Navigable  Waters  and  Naviga- 
tion as  Affecting  Commerce,  see  Com- 
merce, II. 

Condemnation  of  Land  for  Improvement  of 
Navigation,  see  Eminent  Domain,  43, 
44. 

What  Constitutes  a  Taking  for  Improve- 
ment of  Navigation,  see  Eminent  Do- 
main, 98,  103,  104,  118. 

Right  of  User  of  Drawbridge  to  Enjoin 
Unreasonable  use  of  Rights  of  Naviga- 
tion, see  Injunction,  1,  239. 

Liability  of  Contractor  for  Negligence  while 
Constructing  Piers  or  Piles  in  Navi- 
gable Water,  see  Negligence,  12. 

As  Fixed  by  Compact,  see  States,  169-172. 

See  also  supra,  26,  36,  44,  58,  59,  69,  81,  83, 
92. 

105.  Riparian  ownership  is  subject  to  the 
obligation  to  suffer  the  consequences  of  the 
improvement  of  navigation  in  the  exercise 
of  the  dominant  right  of  the  government  in 
that  regard.  Gibson  v.  United  States,  166 
U.  8.  269,  17  Sup.  Ct.  Rep.  578,  41 :  996 
Cited  In  Scranton  v.  Wbeeler,  179  U.  S.  156, 
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45  L.  ed.  134.  21  Sup.  Ct.  Rep.  48 — Bedford 
V.  United  States,  36  Ct.  CI.  503 — Brown  v. 
United  States,  81  Fed.  57— King  v.  St.  Louis, 
98  Fed.  643— Richardson  ▼.  United  States, 
100  Fed.  717 — Lane  v.  New  Haven  Harbor, 
70  Conn.  695,  40  Atl.  1058— Pittsburg  v. 
Pittsburg,  C.  &  W.  E.  Co.  25  Pa.  Co.  Ct  427. 

106.  Obstruction  to  the  use  of  the  land- 
ing of  a  riparian  owner  which  is  merely  in- 
cidental to  the  lawful  and  proper  exercise 
of  governmental  power  in  improving  naviga- 
tion, and  which  is  done  without  coming 
into  physical  contact  with  the  land  of  the 
person  injured,  or  throwing  back  water 
upon  it,  or  being  the  cause  of  contact  witli 
it  in  any  way,---does  not  give  any  right  to 
claim  damages  from  the  United  States. 
Gibson  v.  United  Stetes,  166  U.  S.  269,  17 
Sup.  Ct.  Rep.  578,  41 :  996 

107.  The  public  authorities  have  the  right, 
in  Iowa,  to  build  wharves  and  levees  on 
the  bank  of  the  Mississippi  below  high- 
water  mark, — ^the  title  below  that  line  be- 
ing in  the  state, — and  make  other  improve- 
ments thereon  necessary  to  navigation  or 
public  passage  by  railways  or  otherwise, 
without  the  assent  of  the  adjacent  propri- 
etor, and  without  making  him  compensation. 
Barney  v.  Keokuk,  94  U.  S.  324.  24:  224 
Cited  in  Potomac  S.  B.  Co.  v.  Upper  Potomac 

S.  B.  Co.  109  U.  S.  683,  27  L.  ed.  1074,  3 
Sup.  Ct.  Rep.  445 — Van  Brocklln  v.  Tennes- 
see (Van  Brocklln  v.  Anderson)  117  U.  S. 
168,  29  L.  ed.  851,  6  Sup.  Ct.  Rep.  670 — 
Shively  v.  Bowlby.  152  U.  S.  14.  38  L.  ed. 
337,  14  Sup.  Ct.  Rep.  548— Shively  v.  Welch, 
10  Sawy.  141,  20  Fed.  32 — Turner  v.  Peo- 
ple's Ferry  Co.  22  Blatchf.  278.  21  Fed.  95 
—Mills  v.  United  States.  12  L.R.A.  681.  46 
Fed.  747 — Pacific  Gas  Improv.  Co.  v.  Bllert, 
64  Fed.  437 — ^Webb  v.  Demopolis.  95  Ala. 
128,  21  L.R.A.  67,  13  So.  289— People  ex  rel. 
Moloney  v.  Kirk,  162  111.  151,  53  Am.  St. 
Rep.  300,  45  N.  E.  830 — Mc Alpine  v.  Chicago. 
O.  W.  R.  Co.  68  Kan.  212,  64  L.R.A.  88,  75 
Pac.  78 — Com.  v.  Manchester.  152  Mass.  243, 
9  L.R.A.  241.  23  Am.  St.  Rep.  820,  25  N.  E. 
113 — Cooley  v.  Golden,  117  Mo.  56.  21  L. 
R.A.  308,  23  S.  W.  100 — McBaine  v.  John- 
son, 155  Mo.  201.  55  S.  W.  1031 — Moore  v. 
Farmer,  156  Mo.  48,  79  Am.  St.  Rep.  504. 
56  S.  W.  493 — Meyers  v.  St.  Louis,  8  Mo. 
App.  272 — Re  State  Reservation  Comrs.  37 
Ilun.  651 — June  v.  Purcell,  36  Ohio  St.  406 — 
Hogg  V.  Beerman.  41  Ohio  St.  97,  52  Am. 
Rep.  71 — Shaw  v.  Oswego  Iron  Co.  10  Or. 
378,  45  Am.  Rep.  146 — Bowlby  v.  Shively, 
22  Or.  426,  30  Pac.  154 — Lewis  v.  Portland, 
25  Or.  160,  22  L.R.A.  742,  42  Am.  St.  Rep. 
772,  35  Pac.  256— Relghard  v.  Flinn.  194 
Pa.  356,  44  Atl.  1080 — Providence  Steam- 
Engine  Co.  v,  Providence  &  S.  S.  S.  Co.  12 
R.  I.  300.  34  Am.  Rep.  652 — Poynter  v. 
Chlpman,  8  Utah,  448,  32  Pac.  690 — Ravens- 
wood  V.  Fleming,  22  W.  Va.  63,  46  Am.  Rep. 
485 — Olson  V.  Morrill,  42  Wis.  211 — DpIa- 
plalne  v.  Chicago  &  N.  W.  R.  Co.  42  Wis.  225, 
24  Am.  Rep.  386 — Priewe  v.  Wisconsin  State 
Land  &  Improv.  Co.  93  Wis.  546,  33  L.R.A. 
050.  67  N.  W.  018— Willow  River  Chib  v. 
Wade.  100  Wis.  06,  42  L.R.A.  315.  76  N.  W. 
27.'? — Pownukoe  v.  Savov.  103  Wis.  279,  50 
L.R.A.  847.  74  Am.  St.  Rep.  859,  79  N.  W. 
436. 

108.  The  provision  of  a  state  Constitu- 
tion that  all  navigable  waters  shall  forever 
remain   public   highways   does   not   prevent 


the  legislature,  in  the  exercise  of  its  police 
power  to  subserve  the  drainage  of  lowlands, 
from  authorizing  the  construction  of  a  dam 
across  a  navigable  stream.  Manigault  v. 
Springs,  199  U.  S.  473,  26  Sup.  Ct.  Rep. 
127,  50: 274 

109,  110.  An  appropriation  of  the  entire 
unappropriated  flow  of  a  river  above  the 
point  of  navigability  so  as  seriously  to  ailect 
its  navigability  further  down  is  not  au- 
thorized by  the  acts  of  Congress  which  per- 
mit appropriation  of  water  in  aid  of  mining 
industries  and  for  the  reclamation  of  arid 
lands.  United  States  v.  Rio  Grande  Dam  & 
Irrig.  Co.  174  U.  S.  690,  19  Sup.  Ct,  Rep. 
770,  43:  1136 

Cited  in  Gutierres  v.  Albuquerque  I^ind  &  IrrlK. 
Co.  188  U.  S.  553.  47  L.  ed.  592,  23  Sup. 
Ct.  Rep.  338 — Crawford  Co.  v.  Hathaway 
(Crawford  Co.  v.  Hall)  67  Neb.  358,  60  L 
R.A.  904.  108  Am.  St.  Rep.  647.  93  N.  W. 
781 — United  States  v.  Rio  Grande  Dam  k  Ir- 
rig. Co.  10  N.  M.  618.  65  Pac.  276— Farm 
Invest.  Co.  v.  Carpenter.  9  Wyo.  138,  50 
L.R.A.  756.  87  Am.  St.  Rep.  918.  61  Ptc 
268— Wllley  v.  Decker.  11  Wyo.  521.  100 
Am.    St.   Rep.   939.    73   Pac.   210. 

111-121.  Public  right  of  navigation  over 
land  between  higb  and  low  water  mark, 
where  the  soil  belongs  to  the  adjoining  pro- 
prietor, is  defeasible.  Boston  v.  Lecraw,  17 
How.  426,  15:118 

Editorial  notes. 

Public  rights  on  navigable  waters.  41 :  997 

Riparian   rights   on   navigable    waters. 

41 :  997 

Obstruction  of  navigable  stream  by  lo^ 
booms.  44: 437 

Right  in  improving  navigation  to  de 
stroy  access  of  riparian  owner.  45:  126 

[Right  to  obstruct  or  destroy  rights  of 
navigation.    59  L.R.A.  33. 

Liability  for  injuries  caused  by  attempted 
exercise  of  rights  of  navigation.  64  LJl^. 
977. 

Right  to  improve  navigability  of  stream. 
67  L.R.A.  820. 

Use  of  navigable  stream.     70  L.R.A.  272. 

Liability  of  owner  for  cost  of  removin<r 
vessel  sunk  in  harbor.  3  LJl.A.(X.S.) 
1120.] 

4.  Accretions;  Alluvion;  AvulMon;  Is- 
lands. 

Accretions;  allnvlon. 

As  Between  Individuals,  see  infra.  II. 
e. 

To  Underlying  Fee  of  Street,  see  Bank- 
ruptcy, 121. 

Computation  of  Growth  of  Accretion, 
see  Evidence.  1806. 

See  also  infra,  148. 

122.  The  title  to  land  acquired  by  ace^^ 
tion  is  a  title  acquired  under  the  operation 
of  the  law  of  the  state,  whicli  each  <t«te 
determines  for  itself.  St.  Louis  v.  Rutz. 
138   U.  S.   226,   11   Sup.   Ct.   Rop.  337. 

34:  941 
Cited  In  Hardin  v.  Jordan.  140  V.  S.  38.^  35 

L.  ed.  434.  11  Sup.  Ct.  Rep.  808— Shively  t. 

Bowlby,    152    U.    S.    45,   38    L.    ed.    34$,  14 
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Snp.  Ct.  Rep.  548 — Webb  t.  DemopoUs,  95 
Ala.  128,  21  L.R.A.  67,  13  So.  289. 

123.  A  patent  passes  the  title  of  the 
United  States  to  the  land,  not  only  as  it  was 
at  the  time  of  the  survey,  but  as  it  as  at 
the  date  of  the  patenf,  so  that  the  United 
States  does  not  retain  any  interest  in  any 
accretion  formed  between  the  survey  and 
the  date  of  the  patent.  Jefferis  v.  East  Oma- 
ha Land  Co.  134  U.  S.  178,  10  Sup.  Ct.  Rep. 
518,  33: 872 
Cited  in  Schleslnger  v.  Kansas  City  &  S.  R.  Co. 

152  U.  S.  453,  38  L.  ed.  511.  14  Sup.  Ct.  Rep. 
647 — New  York  Indians  v.  United  States.  170 
U.  S.  25,  42  L.  ed.  936,  18  Sup.  Ct.  Rep.  531. 

124.  Before  a  proprietor  can  set  up  his 
claim  to  accretion,  he  must  first  show  that 
he  owns  the  shore.  Bates  v.  Illinois  C.  R. 
Co.  1  Black,  204,  17:  158 
Cited  In  Klnzle  v.  Winston,  4  Nat.  Bankr.  Reg. 

91,  Fed.  Cas.  No.  7,835 — Stockley  v.  Cissna, 
56  C.  C.  A.  841,  119  Fed.  829— Welles  v. 
Bailey,    55   Conn,    310.   3    Am.    St.    Rep.   48, 

10  Atl.  665 — Fulton  v.  Frandollg,  63  Tex. 
332. 

125.  Before  there  can  be  a  right  to  accre- 
tions, there  must  be  an  estate  to  which  the 
accretions  can  attach.  Saulet  t.  Shepherd. 
4  Wall.  502,  18:  442 
Cited   In   St.   Clair   County  v.   Lovingston.    23 

Wall.  68,  23  L.  ed.  64 — Jefferls  y.  Bast 
Omaha  Land  Co.  134  U.  S.  190,  33  L.  ed. 
876,  10  Sup.  Ct.  Rep.  518 — ^Nebraska  v.  Iowa, 
143  U.  S.  361,  36  L.  ed.  188,  12  Sup.  Ct. 
Rep.  396 — Stockley  v.  Cissna,  66  C.  C.  A. 
834.  119  Fed.  822— Welles  v.  Bailey,  55  Conn. 
310,  3  Am.  St.  Rep.  48,  10  Atl.  565 — Free- 
dom T.  Norris,  128  Ind.  381,  27  N.  B.  869 

Clark  V.  Campau,  19  Mich.  329 — Campbell 

v.  Laclede  Gaslight  Co.  84  Mo.  372 — Bouvler 
r.  Strlcklett,  40  Neb.  798,  69  N.  W.  550— 
Camden  A  A.  Land  Co.  v.  Llpplncott,  45 
N.  J.  L.  411 — Ocean  City  Asso.  v.  Shriver, 
64  N.  J.  L.  557,  51  L.R.A.  428,  46  Atl. 
690 — Re  State  Reservation,  37  Hun,  551 — 
Branham  v.  Bledsoe  Creek  Turn  p.  Co.  1 
Lea,  707,  27  Am.  Rep.  789 — Fulton  v.  Fran- 
dollg,  63  Tex.  332. 

126.  In  Louisiana  one  who  has  possessed 
land  for  the  full  period  required  by  its 
laws,  under  all  the  conditions  thereby  de- 
manded,— a  possession  of  thirty  years  un- 
der claim,  and  a  possession  of  ten  years 
under  just  titles  in  good  faith, — is  entitled 
to  the  accretions  formed  on  such  land  by 
the  neighboring  river.  Saulet  v.  Shepherd, 
4  Wall.  502,  18:  442 
Cited  In  Bellefontalne  Improv.  Co.  v.  Nledrlng- 

bans.  131  111.  431,  72  Am.  St.  Rep.  269,  55 
N.  B.  184. 

127.  The  true  rule  as  to  a  claim  to  the 
accretions  is  whether  the  land  conveyed  had 
any  water  front  at  the  time  of  the  deed; 
not  whether  it  had  such  front  when  orig- 
inally platted.  Jones  v.  Johnston,  18  How. 
150,  15:  320 
Cited  in  Wilhelm  v.  Burleyson,  106  N.  C.  387, 

11  S.   E.   690. 

128.  When  grants  of  land  border  on  run- 
ning water,  and  the  banks  are  changed  by 
accretion,  the  riparian  owner's  boundary 
line  still  remains  the  stream,  although  dur- 
ing the  years,  by  this  accretion,  the  actual 


I  area  of  his  possession  may  varv.    Nebraska 
'  V.  Iowa,  143  U.  S.  359,  12  Sup.  Ct.  Rep.  396, 

36:  186 
Cited  in  Stockley  v.  Cissna,  56  C.  C.  A.  334, 
119  Fed.  822— Wallace  v.  Driver,  61  Ark. 
432,  31  L.R.A.  317,  33  S.  W.  641— Naylor  v. 
Cox,  114  Mo.  244,  21  S.  W.  589— Cooley  v. 
Golden,  117  Mo.  49.  21  L.R.A.  306,  23  S.  W. 
100 — ^AicBaine  v.  Johnson.  155  Mo.  203,  66 
S.  W.  1031— De  Long  v.  Olsen,  63  Neb.  331, 
88  N.  W.  612— Ocean  City  Asso.  v.  Shriver, 
66  N.  J.  L.  661,  61  L.R.A.  430,  46  Atl.  690— 
Denny  v.  Cotton.  3  Tex.  Civ.  App.  639,  22  S. 
W.  122. 

129.  Where  a  water  line  is  the  boundary 
of  a  given  lot,  that  line,  no  matter  how  it 
shifts,  remains  the  boundary;  and  a  deed 
describing  the  lot  by  number  or  name  con- 
veys the  lands  up  to  such  shifting  line  ex- 
actly as  it  does  up  to  a  fixed  side  line, 
and  conveys  all  accretion  thereto.  JefTeris 
V.  East  Omaha  Land  Co.  134  U.  S.  178,  10 
Sup.  Ct.  Rep.  518,  33:  872 
Cited  in  St.  Louis  v.  Rats.  138  U.  S.  245.  34 

L.  ed.  949,  11  Sup.  Ct.  Rep.  337 — Leonard  v. 
Wood,  33  Ind.  App.  84,  70  N.  E.  827 — 
Cooley  V.  Golden,  117  Mo.  50.  21  L.R.A.  309, 
23  S.  W.  100 — WIddecombe  v.  Chiles,  173  Mo. 
205,  61  L.R.A.  312.  96  Am.  St.  Rep.  507,  73 
S.  W.  444 — ^Poynter  v.  Chipman.  8  Utah,  450, 
32  Pac.  690. 

130.  Imperceptible  accretion  or  alluvion 
belongs  to  the  owner  of  the  land,  whether 
bounding  on  tide  or  on  fresh  waters,  and  to 
the  state  as  to  private  owners*;  and  is  in- 
dependent of  the  law  governing  title  in  the 
soil  covered  by  water.  Shively  v.  Bowlby, 
152    U.   S.    1,    14    Sup.    Ct.    Rep.    548, 

38:  331 

131.  All  grants  of  land  bounded  by  fresh- 
water rivers,  where  the  expressions  desig- 
nating the  water  line  are  general,  confer 
the  proprietorship  to  the  middle  thread  of 
the  stream  and  entitle  the  owner  to  the  ac- 
cretion. The  size  of  the  river  docs  not  alter 
the  rule,  and  it  applies  to  so  great  and  pub- 
lic a  water  course  as  the  Mississippi  is  at 
the  city  of  St.  Louis.  Jones  v.  Soutard,  24 
How.  41,  16:  604 
Cited  In  Jefferls  v.  East  Omaha  Land  Co.  134 

n.  S.  190,  33  L.  ed.  876,  10  Sup.  Ct.  Rep. 
518 — Hardin  v.  Jordan,  140  U.  S.  404,  35 
L.  ed.  441,  11  Sup.  Ct.  Rep.  838 — Nebraska 
V.  Iowa,  148  U.  S.  361,  36  L.  ed  188,  12 
Sup.  Ct.  Rep.  396 — Shively  v.  Bowlby,  152 
U.  S.  35,  38  L.  ed.  344,  14  Sup.  Ct.  Rep.  548 
— Stockley  v.  Cissna.  56  C.  C.  A.  334,  119 
Fed.  822 — St.  Louis,  I.  M.  &  S.  R.  Co.  v. 
Ramsey,  53  Ark.  323.  8  L.R.A.  562,  22  Am. 
St.  Rep.  195,  13  S.  W.  931— Ft.  Smith  &  V. 
B.  Bridge  Co.  v.  Hawkins,  54  Ark.  516,  12 
L.R.A.  491,  16  S.  W.  565 — Ix)ving8ton  v.  Si. 
Clair  County,  64  111.  60,  16  Am.  Rep.  516 — 
Braxon  v.  Bressler,  64  111.  489 — Trustees  of 
Sobools  V.  ScbroU.  120  111.  519,  60  Am.  Rop. 
575,  12  N.  E.  243— Clark  v.  Camjjau,  19 
Mich.  329 — Butler  v.  Grand  Rapids  &  I.  K. 
Co.  85  Mich.  255,  24  Am.  St.  Rep.  84,  48 
Evans  v.  St.  Louis  Public  Schools,  32  Mo. 
28— Page  v.  Schmidt,  34  Mo.  474— St.  Louis 
Public  Schools  V.  Walker.  40  Mo.  404 — Buse 
V.  Ru.<well.  86  Mo.  215 — Wilkinson  v.  St. 
Louis  Sectional  Dock  Co.  102  Mo.  135.  14  S. 
W.  177— Cooley  v.  Golden,  117  Mo.  59,  21 
L.R.A.  309,  23  S.  W.  100 — Bouvler  v.  Strick- 
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lett  40  Neb.  798,  59  N.  W.  550— Gerrlsh  v. 
Clough,  48  N.  H.  11,  2  Am.  Rep.  165,  97 
Am,  Dec.  561 — Ocean  City  Asso.  v.  Shrlver, 
64  N.  J.  L.  557,  51  L.R.A.  429,  46  Atl.  690— 
State  ex  rel.  Columbia  Bridge  Co.  t.  Colum- 
bia, 27  S.  C.  148.  3  S.  B.  55— Franzlnl  y. 
Layland,  120  Wis.  81,  97  N.  W.  499. 

132.  Land  formed  between  the  east  bank 
of  the  Mississippi  river  and  an  island  in 
front  of  it,  due  to  a  dike  built  by  the  Unit- 
ed States  government  from  the  shore  to 
the  island,  belongs  to  the  riparian  owner; 
and  the  fact  that  more  land  has  been  re- 
stored to  him  than  was  previously  washed 
away  cannot  deprive  him  of  his  riparian 
right  or  of  his  access  to  the  river.  St.  Louis 
V.  Rutz,  138  U.  S.  226,  11  Sup.  Ct.  Rep. 
337,  34:  941 

133.  Land  newly  formed  by  accretion  be- 
longs to  a  riparian  owner  owning  the  fee 
to  the  bed  of  the  stream,  although  it  extends 
beyond  the  shore  line  as  it  existed  before  a 
washing  away  of  the  land,  which  preceded 
the  new  accretion.  St.  Louis  v.  Rutz,  138 
U.  S.  226,  11  Sup.  Ct.  Rep.  337,        34:  941 

134.  Alluvion  is  an  addition  to  riparian 
land,  gradually  and  imperceptibly  made  by 
the  water  to  which  the  land  is  contiguous. 
St.  Clair  County  v.  Lovingston,  23  Wall. 
46,  23:  59 
Cited  in  Jefferies  ▼.  East  Omaha  Land  Co.  134 

U.  S.  190,  33  L.  ed.  876,  10  Sup.  Ct.  Rep.  518 
— Coulthard.v.  Stevens.  84  Iowa,  245,  35  Am. 
St.  Rep.  304,  60  N.  W.  983 — Carr  v.  Moore, 
119  Iowa,  167,  97  Am.  St.  Rep.  292,  93  N. 
W.  62— Tatum  v.  St.  Louis,  125  Mo.  654,  28 
S.  W.  1002— Gill  V.  Lydlck,  40  Neb.  510.  69 
N.  W.  104 — Bouvler  v.  Strlcklett,  40  Neb. 
798,  59  N.  W.  560 — Re  State  Reservation,  37 
Hun,  551 — Freeland  v.  Pennsylvania  R.  Co. 
197  Pa.  540  58  L.R.A.  213,  80  Am.  St.  Rep. 
850,  47  Atl.  745— Hubbard  v.  Manwell,  60 
Vt.  247,  6  Am.  St.  Rep.  110.  14  Atl.  693 
— Chesapeake  &  O.  R.  Co.  v.  Walker,  100 
Va.  83,  40  S.  B.  633. 

135.  Alluvion  is  an  addition  to  riparian 
land,  made  by  the  water  to  which  the  land 
is  contiguous,  so  gradually  and  impercept- 
ibly that,  though  the  witnesses  may  see 
from  time  to  time  that  progress  has  been 
made,  they  could  not  perceive  it  while  the 
process  was  going  on.  Jefferis  v.  East  Oma- 
ha Land  Co.  134  U.  S.  178,  10  Sup.  Ct.  Rep. 
518,  33:872 
Cited  In  Coulthard  v.  Stevens,  84  Iowa,  245, 

35  Am.  St.  Rep.  304,  50  N.  W.  983 — Carr 
V.  Moore,  119  Iowa,  157.  97  Am.  St.  Rep. 
29S,  93  N.  W.  62 — Denny  v.  Cotton,  3  Tex. 
Civ.  App.  639,  22  S.  W.  122 — Chesapeake  & 
O.  R.  Co,  V.  Walker,  100  Va.  84,  40  S.  E. 
638. 

136.  The  test  as  to  what  is  such  a  gradual 
and  imperceptible  increase  in  shore  land  as 
to  make  the  deposit  alluvial  is  whether,  al- 
though the  witnesses  may  see  from  time  to 
time  that  progress  has  been  made,  they  can- 
not perceive  it  while  the  process  is  going 
on.  St.  Clair  County  v.  Lovingston,  23 
Wall.  46,  23:59 

137.  Land  gained  by  alluvion  or  derelic- 
tion belongs  to  the  adjoining  owner.  Jones 
V.  Johnston,  18  How.  150,  15:  320 


St.  Louis  Public  Schools  v.  Rislev,  10  Wall. 
91,  '       19: 850 

Johnston  v.  Jones,  1  Black,  209,  17: 117 

Banks  v.  Ogden,  2  Wall.  57,  17:  818 

Cited  In  St  Clair  County  v.  Lovingston,  23 
Wall.  68,  23  L.  ed:  64-^efferls  v.  East 
Omaha  Land  Co.  134  U.  S.  193,  33  L.  ed. 
877,  10  Sup.  Ct.  Rep.  518— St.  Louis  t. 
Rutz,  138  U.  S.  249,  34  L.  ed.  950,  11  Sup. 
Ct.  Rep.  837 — Indianapolis  Water  Co.  y. 
American  Strawboard  Co.  63  Fed.  974 — 
Stoner  v.  Rice,  121  Ind.  55.  6  L.R.A.  390,  22 
N.  E.  968 — Benson  v.  Morrow,  61  Mo.  351— 
State  ex  rcl.  Citizens  Electric  LlKtating  k 
P.  Co.  V.  Longfellow,  169  Mo.  126.  69  8.  W. 
374 — Re  State  Reservation,  37  Hun,  551— 
Zimmerman  v.  Robinson,  114  N.  C.  48,  19  8. 
E.  102— Chesapeake  &  O.  R.  Co.  v.  Walker, 
100  Va.  85  40  S.  E.  633— Boorman  v.  San- 
nuchs,  42  Wis.  244 — Norcross  v.  Griffiths, 
66  Wis.  618,  56  Am.  Rep.  642,  27  N.  W. 
606. 

138.  The  person  whose  land  is  bounded  by 
a  stream  of  water  which  changes  its  course 
gradually  by  alluvial  formations  shall  still 
hold  the  same  boundary,  including  the  ac- 
cumulated soil;  and  every  proprietor  whose 
land  is  thus  bounded  is  subject  to  loss  by 
the  same  means  which  may  add  to  his 
territory.  New  Orleans  v.  United  States, 
10  Pet.  662,  9:  573 

Cited  in  Watkins  v.  Holman,  16  Pet.  55,  10 
L.  ed.  885 — St.  Clair  County  v.  lovingston, 
23  Wall.  68,  23  L.  ed.  6.3— Hoboken  v.  Penn- 
sylvania R.  Co.  124  U.  S.  679.  31  L.  ed.  548, 
8  Sup.  Ct.  Rep.  643 — Jefferis  v.  East  Omaha 
Land  Co.  134  U.  S.  189,  33  L.  ed.  876,  10 
Sup.  Ct.  Rep.  518 — Nebraska  v.  Iowa.  143  U. 
S.  360,  86  L.  ed.  187,  12  Sup.  Ct.  Rep.  39« 
— Barney  v.  Baltimore,  1  Hughes,  130,  Fed. 
Cas.  No.  1,029 — Barney  v.  Keokuk,  4  Dill. 
597,  Fed.  Cas.  No.  1,032 — Bowman  v.  Wa- 
then,  2  McLean,  381,  Fed.  Cas.  No.  1.740— 
United  States  v.  New  Bedford  Brid^.  1 
Woodb.  &  M.  421,  Fed.  Cas.  No.  15.867— 
Leverlch  v.  Mobile  110  Fed.  17^— Stockley  v. 
Cissna,  66  C  C.  A.  334,  119  Fed.  822— 
Hagan  v.  Campbell,  8  Port.  (Ala.)  26,  S3 
Am.  Dec.  267 — Abbot  v.  Doe.  5  Ala.  595— 
Webb  V.  Demopolls  96  Ala.  131,  21  L.B.A 
69,  13  So.  289 — St.  Louis,  I.  M.  &  S.  R.  Co. 
V.  Ramsey,  53  Ark.  823,  8  L.R.A.  562.  22 
Am.  St.  Rep.  195,  13  S.  W.  931 — Wallace  t. 
Driver,  61  Ark.  431,  31  L.R.A.  317,  33  S.  W, 
641 — Lux  V.  Haggin,  69  Cal.  314,  10  Pac. 
674 — State  v.  Black  River  Phosphate  Co.  32 
Fla.  112,  21  L.R.A.  198,  13  So.  640— Lov- 
ingston V.  St.  Clair  County,  64  III.  60.  16 
Am.  Rep.  516 — Freedom  v.  Norrls.  128  InC 
381,  27  N.  B.  869 — Kraut  v.  Crawford.  18 
lowft,  554,  87  Am.  Dec.  414 — Musser  v.  Iler- 
shey,  42  Iowa,  363 — Steele  v.  Sanchez,  72 
Iowa,  68,  2  Am.  St.  Rep.  233,  33  N.  W.  366 
— McCamon  v.  Stagg,  2  Kan.  App.  481.  43 
Pac.  86 — Ingraham  v.  Wilkinson,  4  Pick. 
273.  16  Am.  Dec.  342 — Smith  v.  St.  I>onU 
Public  Schools,  30  Mo.  307 — St.  I»nis  v. 
Missouri  P.  R.  Co.  114  Mo.  23.  21  8.  W. 
202— Cooley  v.  Golden,  117  Mo.  50.  21  L.R.A, 
806,  23  S.  W.  100 — >Lammera  v.  Nlssen.  4 
Neb.  261— Bissell  v.  Fletcher.  19  Neb.  72K 
28  N.  W.  303— Gill  v.  Lydlck.  40  Neb.  510, 
59  N.  W.  104— Bouvler  v.  Strlcklett,  40  Neb. 
798,  59  N.  W.  550 — Hoboken  I  And  ft  Im- 
prov.  Co.  V.  Hoboken,  36  N.  J.  L.  547 — 
Camden  &  A.  Land  Co.  v.  LIppIncott.  45 
N.  J.  L.  417 — Easton  &  A.  R.  Co.  v.  Cen- 
tral R.  Co.  62  N.  J.  L.  273,  19  Atl-  722— 
Ocean  City  Asso.  v.  Shrlver.  64  N.  J.  1*.  557, 
61  L.R.A.  429,  46  Atl.  600— Gould  t.  Had- 
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son  River  R.  Co.  6  N.  Y.  657 — WUhelm  v. 
Burleyson,  100  N.  C.  387,  11  S.  B.  590— 
Magraw  y.  Hailman,  33  Phlla.  Leg.  Int.  193 
— Posey  ▼.  James,  7  Lea,  101 — Fulton  v. 
Frandollg,  63  Tex.  332 — Poynter  y.  Chipman, 
8  Utah,  450,  32  Pac.  690 — Chesapeake  &  O. 
R.  Co.  y.  Walker,  100  Va.  83,  40  S.  E.  633. 
— Pewaukee  v.  Savoy,  103  Wis.  279,  50 
L.R.A.  847,  74  Am.  St.  Rep.  859,  79  N.  W. 
436. 

139.  A  person  whose  land  is  bounded  by  a 
stream  of  water  which  changes  its  course 
gradually  by  alluvial  formations  will  still 
hold  by  the  same  boundary,  including  the  ac- 
cumulated soil,  and  is  without  remedy  for 
his  loss  by  the  same  means.  Jefferis  v. 
East  Omaha  Land  Co.  134  U.  S.  178,  .10 
Sup.  Ct.  Rep.  518,  33:  872 
Cited  in  Nebraska  v.  Iowa,  143  U.  8.  361,  36 

L.  ed.  188,  12  Sup.  Ct.  Rep.  396 — Shively 
T.  Bowlby,  152  U.  S.  36.  38  L.  ed.  344,  14 
Sup.  Ct.  Rep.  548 — Stockley  v.  Cissna,  56 
C.  C.  A.  334,  119  Fed.  822 — Wallace  y.  Dri- 
ver, 61  Ark.  431,  31  L.R.A.  317,  33  S.  W. 
641— Towell  y.  Btter,  69  Ark.  89,  63  S.  W. 
63 — East  Omaha  Land  Co.  v.  Hanson,  117 
Iowa,  97,  90  N.  W.  705 — Cooley  v.  Golden, 
117  Mo.  50.  21  L.R.A.  306.  23  8.  W.  100— 
Bouvler  v.  Stricklett,  40  Neb.  798,  59  N.  W. 
550 — ^De  Long  v.  Olsen,  63  Neb.  328,  88 
N.  W.  512 — Ocean  City  Asso.  v.  Shriver.  64 
N.  J.  L.  557.  61  L.R.A.  429,  46  Atl.  690— 
French  Live  Stock  Co.  v.  Springer,  35  Or. 
319.  58  Pac.  102 — Denny  v.  Cotton,  3  Tex. 
Civ.  App.  639,  22  S.  W.  122— Hinckley  v. 
Peay,  22  Utah,  26,  60  Pac.  1012. 

140.  The  riparian  right  to  future  alluvion 
is  a  vested  one.  It  is  an  inherent  and  es- 
sential attribute  of  the  original  property. 
The  principle  applies  alike  to  streams  that 
do,  and  to  those  that  do  not,  overflow  their 
banlcs,  and  where  dikes  and  other  defenses 
are,  and  where  they  are  not,  necessary  to 
keep  the  water  within  its  proper  limits.  St. 
Clair  County  v.  Lovingston,  23  Wall.  46, 

23:  59 
DittinguUhed  in  Eisenbach  v.  Hatfield,  2  Wash. 
250,  12  L.R.A.  641,  26  Pac.  539. 

Cited  in  Nebraska  v.  Iowa,  143  U.  S.  361,  86 
L.  ed.  188,  12  Snp.  Ct  Rep.  396 — Shively  v. 
Bowlby,  152  U.  S.  36,  88  L.  ed.  845,  14  Sup. 
Ct.  Rep.  648 — Stockley  v.  Cissna,  56  C.  C.  A. 
834,  119  Fed.  822— Sutter  v.  Heckman,  1 
Alaska  88 — Stoner  v.  Rice,  121  Ind.  55,  6 
L.R.A.  390,  22  N.  E.  968 — Perclval  v.  Chase, 
182  Mass.  878,  65  N.  E.  800— Ocean  City 
Asso.  V.  Shriver,  64  N.  J.  L.  557,  51  UR.A. 
429,  46  Atl.  690— Wilhelm  v.  Burleyson,  106 
N.  C.  587,  11  S.  E.  590 — Turner  v.  Parker, 
14  Or.  341,  12  Pac.  495 — Fulton  v.  Frando- 
llg, 63  Tex.  332 — Denny  v.  Cotton,  3  Tex. 
Civ.  App.  639,  22  S.  W.  122— Boorman  v. 
Sunnuchs,  42  Wis.  244. 

141.  Rules  for  alluvial  formations  apply 
to  public  as  well  as  to  private  proprietors. 
New  Orleans  v.  United  States,  10  Pet.  662, 

9:573 
Cited  In  Potomac  S.  B.  Co.  v.  Upper  Potomac 
S.  B.  Co.  109  U.  S.  684,  27  L.  ed.  1074,  3 
Sup.  Ct.  Rep.  445 — United  States  v.  Ames,  1 
Woodb.  &  M.  81,  Fed.  Cas.  No.  14,441— Mc- 
Manus  v.  Carmlchael,  3  Iowa,  51 — Municipali- 
ty No.  2  V.  Orleans  Cotton  Press,  18  La,  201, 
36  Am.  Dec.  624 — ^New  Orleans,  M.  &  C.  R. 
Co.  v.  New  Orleans,  26  La.  Ann.  485 — 
Leonard  v.  Baton  Rouge,  39  La.  Ann.  281, 
4  So.  241— Backus  v.  Detroit,  49  Mich.  118, 
4d  Am.  Rep.  447,  13  N.  W.  880— Providence 


Steam-Englne  Co.  v.  Providence  &  8.  S.  S.  Co. 
12  R.  I.  359,  34  Am.  Rep.  05^— State  v. 
Young,  46  Yt.  568. 

Avulsion. 

Effect  of  Avulsion  on  Boundaries  be- 
tween States,  see  Boundaries,  34, 
41-45. 

See  also  infra,  148. 

142.  The  sudden  and  perceptible  loss  of 
land  of  riparian  proprietor,  which  is 
visible  in  its  progress  does  not  deprive  him 
of  his  fee  in  the  submerged  land,  or  change 
his  boundaries  on  the  river  front  as  they 
existed  when  the  land  commenced  to  be 
washed  away.  St.  Louis  v.  Rutz,  138  U.  S. 
226,  11  Sup.  a.  Rep.  337,  34:  941 
Cited  In  Grand  Rapids  &  I.  R.  Co.  v.  Butler,  159 

U.  S.  93,  40  L.  cd.  87,  15  Sup.  Ct.  Rep.  991 
St.  Anthony  Falls  Water  Power  Co,  v.  Water 
Comrs.  168  U.  S.  364,  42  L.  ed.  503, 
18  Sup.  Ct.  Rep.  157 — Dooley  v.  Pease,  18a 
U.  S.  132,  45  L.  ed.  460,  21  Sup.  Ct.  Rep.  308 
— Miller  V.  Clark,  47  Fed.  850 — Ahlhauser  v. 
Butler,  11  C.  C.  A.  439,  24  U.  S.  App.  95,  63 
Fed.  793 — ^Dooley  v.  Pease,  31  C.  C.  A.  584,. 
60  n.  S.  App.  248,  88  Fed.  448 — Kunkel  v. 
Brown,  89  C.  C.  A.  669,  99  Fed.  596 — Sulli- 
van Timber  Co.  v.  Mobile,  110  Fed.  190 — 
Wlddicombe  v.  RosemiUer,  118  Fed.  297— 
Stockley  v.  Cissna,  56  C.  C.  A.  834,  119  Fed. 
822 — Webb  v.  Demopolis,  95  Ala.  128,  21  L. 
B.A.  67,  13  So.  289 — ^Wallace  v.  Driver,  61 
Ark.  432,  31  L.R.A.  318,  33  S.  W.  641— 
Keokuk  &  H.  Bridge  Co.  v.  People,  145  III. 
603,  34  N.  E.  842 — Bussen  v.  Dickson,  97  III. 
App.  311 — Newell  v.  Leathers,  50  La.  Ann. 
168,  69  Am.  St.  Rep.  395,  23  So.  243 — Hughes 
y.  Blmey,  107  La.  670,  32  So.  30 — ^Rees  v. 
McDaniel,  115  Mo.  152,  21  S.  W.  913— Cooley 
v.  Golden,  117  Mo.  61,  21  L.R.A.  308,  23  S. 
W.  100 — McBalne  v.  Johnson,  155  Mo.  200, 
55  S.  W.  1031 — Cooley  v.  Golden,  52  Mo. 
App.  235 — State  v.  Keane,  84  Mo.  App.  132 — 
People  V.  Mould,  37  App.  Div.  38,  55  N.  Y. 
Supp.  453 — Rumsey  v.  New  York  &  N.  B.  R. 
Co.  133  N.  Y.  79,  15  L.R.A.  621,  28  Am.  St. 
Rep.  600,  80  N.  B.  654 — Poynter  v.  Chipman, 
8  Utah,  448,  82  Pac.  690. 

—  Editorial  note. 

[Effect  of  sudden  submergence  on  title 
to  lands.    38  L.R.A.  849.] 

Islands. 

As  Between  Individuals,  see  infra,  177. 
See  also  supra,  56,  73. 

143.  A  patent  of  the  United  States,  de- 
scribing the  eastern  boundary  of  the  land 
as  commencing  at  a  point  on  the  right  and 
west  bank  of  a  navigable  river,  and  run- 
ning southerly  on  its  margin,  does  not  em- 
brace an  island  within  it,  and  does  not  carry 
the  title  of  the  plaintiff  holding  under  it  to 
the  middle  of  the  stream,  nor  beyond  its 
edge.  Packer  v.  Bird,  137  U.  S.  661,  11  Sup. 
Ct.  Rep.  210,  34:  819 
Cited  in  St.  Lonis  v.  Rutz,  138  U.  S.  242,  34 

L.  ed.  947,  11  Sup.  Ct.  Rep.  337— Hardin  v. 
Jordan,  140  U.  S.  383,  35  L.  ed.  433,  11  Sup. 
Ct.  Rep.  808 — Kaukauna  Water  Power  Co.  v. 
Green  Bay  &  M.  Canal  Co.  142  U.  S.  272,  35 
L.  ed.  1010,  12  Sup.  Ct  Rep.  173— Shively  v. 
Bowlby,  152  U.  S.  10,  38  L.  ed.  335,  14  Sup. 
Ct.  Rep.  548 — Grand  Rapids  &  I.  R.  Co.  v. 
Butler,  159  U.  S.  93,  40  L.  ed.  87,  15  Sup. 
Ct.  Rep.  991 — Bldrldge  v.  Trezevant,  160  U. 
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S.  467,  40  L.  ed.  498,  16  Sup.  Ct.  Rep.  345 — 
St.  Anthony  Falls  Water  Power  Co.  v.  Water 
Comrs.  168  V.  S.  363,  42  L.  ed.  503,  18  Sup. 
Ct.  Rep.  157 — Illinois  C.  R.  Co.  v.  Chicago, 
176  U.  S.  659,  44  L.  ed.  627,  20  Sup.  Ct.  Rep. 
609— Sweringen  v.  St.  Louis,  185  U.  S.  41,  46 
L.  ed.  798,  22  Sup.  Ct.  Rep.  569 — Scran  ton  v. 
Wheeler,  6  C.  C.  A.  592,  16  U.  S.  App.  152, 
57*  Fed.  810 — Pacific  Gas  Improv.  Co.  v.  El- 
lert,  64  Fed.  437— Re  Valley,  116  Fed.  984— 
Webb  V.  Demopolls,  95  Ala.  128,  21  L.R.A.  67, 
13  So.  289 — Schlosser  y.  Crulckshank,  96 
Iowa,  421,  65  N.  W.  344 — Sapp  v.  Frazler,  51 
La.  Ann.  1725,  72  Am  St.  Rep.  493,  26  So. 
378 — Butler  v.  Grand  Rapids  &  I.  R.  Co.  85 
Mich.  256,  24  Am.  St.  Rep.  84,  48  N.  W.  569 
— Cooley  V.  Golden,  117  Mo.  45,  21  L.R.A. 
305,  23  S.  W.  100— State  ex  rel.  Citizens 
Electric  Lighting  &  P.  Co.  v.  Longfellow,  160 
Mo.  124,  69  S.  W.  374— Poynter  v.  Chlpman, 
8  Utah,  448,  32  Pac.  690— Willow  River  Club 
V.  Wade.  100  Wis.  96,  42  L.R.A.  315,  76  N.  W. 
273 — Mendota  Club  y.  Anderson,  101  Wis. 
492,  78  N.  W.  185. 

144.  Grants  of  land  bounded  upon  a 
stream  not  navigable  under  the  common  law 
carry  title  to  all  islands  lying  between  the 
mainland  and  the  center  thread  of  the  cur- 
rent. Hardin  v.  Jordan,  140  U.  S.  371,  11 
Sup.  Ct.  Rep.  808,  838,  35:  42d 
Cited  in  Harding  v.  Minneapolis  Northern  R. 

Co.  28  C.  C.  A.  423,  55  U.  S.  App.  257,  84 
Fed.  291 — Boardman  v.  Scott,  102  Ga.  410, 
51  L.R.A.  182,  30  S.  E.  982— Fuller  v.  Sbedd, 
161  III.  488,  33  L.R.A.  159,  52  Am.  St.  Rep. 
380,  44  N.  E.  286— Steinbuchel  y.  Lane,  50 
Kan.  12,  51  Pac.  886. 

145.  A  small  island  in  Grand  river,  which 
was  disregarded  by  the  government  sur- 
veyor on  surveying  the  lands  on  the  bank 
of  the  river,  passes  with  a  grant  of  such 
lands  under  the  rule  in  Michigan  that  a 
grant  of  land  bounded  by  a  stream  whether 
navigable  in  fact  or  not,  carries  with  it  the 
bed  of  the  stream  to  the  center  of  the  thread 
thereof.  Grand  Rapids  &  I.  R.  Co.  v.  Butler, 
159  U.  S.  87,  15  Sup.  Ct.  Rep.  991,  40:  85 
Cited  In  Harding  y.  Minneapolis  Northern  R.  Co. 

28  C.  C.  A.  423,  55  U.  S.  App.  257,  84  Fed 
291 — Stelnbuchel  y.  Lane,  59  Kan.  9,  51  Pac 
886. 

146.  As  the  law  of  Illinois  confers  upon 
the  owner  of  land  in  that  state  which  fronts 
on  the  Mississippi  river  the  title  in  fee  to 
the  bed  of  the  river  to  the' middle  thereof,  so 
far  as  the  boundary  of  the  state  extends, 
such  riparian  owner  is  entitled  to  all  islands 
in  the  river  which  are  formed  on  the  bed  of 
the  river  east  of  the  middle  of  its  width; 
and  it  is  impossible  for  the  owner  of  an 
island  which  is  situated  on  the  west  side  of 
the  middle  of  the  river  and  in  the  state  of 
Missouri  to  extend  his  ownership,  by  mere 
accretion,  to  lands  situated  in  the  state  of 
Illinois.  St.  Louis  v.  Rutz,  138  U.  S.  226, 
11  Sup.  Ct.  Rep.  337,  34:  941 

147.  The  owner  in  fee  of  the  bed  of  a 
river  or  other  submerged  land  is  the  owner 
of  any  bar,  island,  or  dry  land  which  may 
be  subsequently  formed  thereon.  St.  Louis 
V.  Rutz,  138  U.  S.  226,  11  Sup.  Ct.  Rep.  337, 

34:  941 

143.  The  law  of  title  by  accretion  has  no 


application  to  an  island  which  is  a  mere 
moving  mass  of  alluvial  deposits,  traveliiig 
for  more  than  a  mile  and  from  one  state  to 
another.  An  instantaneous  transfer  of  a 
quarter  of  a  mile  of  land  is  not  a  title  by 
accretion.  St.  Louis  v.  Rutz,  138  U.  S.  226, 
11  Sup.  Ct.  Rep.  337,  34:  941 

—  Editorial  note. 

[Title  to  islands.     58  L.R.A.  673.] 


II.  Water  Rights  and  Basements  as  fte- 
ttveen  Individuals. 

Special  Findings  as  to  Injury  by  Surface 
Water,  see  Trial,  891. 

Editorial  notes. 

Drainage  of  surface  waters.  41 :  837 

[Swales  and  ravines  as  watercourses.  15 
L.R.A.  630. 

Surface  water,  rights  as  to  flow  of.  21 
L.R.A.  593. 

How  far  stream  may  be  polluted  for 
mining  purposes.    24  L.R.A.  64. 

What  is  surface  water.     25  L.RJI.  527. 

Disposal  of  water  brought  in  unusual 
quantities  upon  premises.     27  L.R.A.  294. 

Pollution  as  nuisance  to  fishery.  39  LJL 
A.  589. 

Right  of  municipality  to  drain  sewage 
into.     48  L.R.A.  691. 

Rights  acquired  in  an  artificial  condition 
of  a  body  of.     50  L.R.A.  836. 

How  far  grant  of  mill  includes  water 
rights.    58  L.R.A.  487. 

Liability  for  withdrawing  water  from 
reservoir.    62  L.R.A.  579. 

Grant  of  water  power.  67  L.R.A.  369. 

Distinguishing  character  of  water  course. 
1  L.R.A.(N.S.)   756. 

Surface  water  as  source  of  watercourse. 
6  L.R.A.(N.S.)  157.] 

a.  Riparian  or  Littoral  Bights  in  Gen- 
eral. 

Rights  as  between  Public  and  Individuals, 
see  supra,  I.  d. 

Of  Mere  Intruder,  see  Adverse  Possession, 
170. 

Federal  Question  as  to,  see  Appeal  and 
Error,  III.  d,  9,  h. 

Water  as  Boundary  between  Private  Prop- 
erty, see  Boundaries,  IV.  b. 

In  Waters  of  Canal,  see  Canals,  5. 

Concurrent  and  Exclusive  Jurisdiction  over 
Private  Riparian  Rights,  see  Courts, 
1381,  1382. 

State  Laws  and  Decisions  as  Rules  in  Fed- 
eral Courts,  see  Courts,  1939-1943. 

Right  to  Surplus  Water  Power,  see  Dams.  2. 

Taking  of,  under  Power  of  Eminent  Do- 
main, see  Eminent  Domain,  29,  44,  59- 
61. 

Right  to  Compensation  for  Land  Taken  for 
Dam,  see  Eminent  Domain,  106,  107. 

What  Constitutes  a  Taking  of  Rights, 
Eminent  Domain,  116,  117. 
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"Necessity  of  Riparian  Ownership  to  Obtain 
Ferry  Franchise,  see  Ferries,  7,  8. 

Injunction  as  Protective  Remedy,  see  In- 
junction, I.  f. 

Injunction  against  Exercising  Franchise  un- 
less Resulting  Damages  are  Paid  in 
Advance,  see  Injunction,  45. 

SufTiciency  of  Title  of  Statute  as  to,  see 
Statutes,  106. 

See  also  infra,  158. 

149.  The  act  of  Congress  providing  for 
the  admission  of  Missouri  into  the  Union 
left  the  rights  of  riparian  owners  on  the 
Mississippi  river  to  be  settled  according  to 
the  principles  of  state  law.  St.  Louis  v. 
Myers,  113  U.  S.  566,  5  Sup.  Ct.  Rep.  640, 

28:  1131 
Cited  In  St.  Anthony  Falls  Water  Power  Co.  v. 
St.  Paul  Water  Comrs.  168  U.  S.  362,  42  L. 
ed.  502,  18  Sup.  Ct.  Rep.  157 — Webber  v.  Pere 
Marquette  Boom  Co.  62  Mich.  638,  30  N.  W. 
469 — Grand  Rapids  v.  Powers,  89  Mich.  102, 
14  L.R.A.  503,  28  Am.  St.  Rep.  276,  50  N.  W. 
661— Sage  v.  New  York,  154  N.  Y.  78,  38  L. 
R.A.  613,  61  Am.  St.  Rep.  592,  47  N.  E.  1096 
— Eisenbach  v.  Hatfield,  2  Wash.  246,  12  L. 
R.A.  639,  26  Pac.  539. 

150.  Where  in  a  deed  of  lands  in  Illinois 
to  the  Mississippi  river  there  is  added  in 
the  description  the  words,  "together  with  all 
rights  as  riparian  owner  to  the  accretion 
or  sand  bar  lying  northwesterly  and  between 
the  extended  lines  of  said  land  herein  de- 
scribed, situated  in  the  county  of  St.  Clair 
and  state  of  Illinois,"  the  grantor  conveys 
all  his  riparian  rights  appurtenant  to  the 
surveys  of  the  land  conveyed,  between  the 
extended  lines  of  them  in  the  county  of  St. 
Clair,  and  does  not  retain  to  himself 
any  interest  in  the  fee  of  the  bed  of  the 
river.  St.  Louis  v.  Rutz,  138  U.  S.  226,  11 
Sup.  Ct.  Rep.  337,  34:  941 

JCdltorial  notes. 

[Separation  of  riparian  rights  from  up- 
land.    40  L.R.A.  393. 

What  is  riparian  laud.  11  L.R.A.(N'.8.) 
1062.] 

I».  Use    of    Water;    Interference    with 

Flow, 

Relative    Rights    of    States    to    Flow    of 

Water,  see  supra,  16,  33. 
Hight  to  Use  of  Water  Power  Created  by 

Maintenance  of  Canal,  see  Canals,  3-122. 
Flowage  of  Land  as  Denial  of  Due  Process, 

see  Constitutional  Law,  450,  451,  496, 

497. 
Construction  of  Contract  for  Use  of  Water, 

see  Contracts,  345,  346. 
Procedure       for       A^ertaining       Damages 

Caused  by   Flowage,  see   Eminent  Do- 
main, 78. 
Transferee's  Right  of  Action  for  Damage  by 

Flowage,  see  Eminent  Domain,  153. 
Estoppel  as  to,  see  Estoppel,  19,  185. 
Lease  of  Surplus  W^aters,  see  Landlord  and 

Tenant,  31a. 
Overflow  as  Ground  for  Terminating  Lease, 

see  Landlord  and  Tenant,  27,  28. 

U.  S.  Dig.— 369 


I  Obstruction  by  Railroad   Embankment,  see 

Railroads,  171. 
Venue  of  Action  for  Interference  with  Flow, 

see  Venue,  5. 
Directing  Verdict  in  Action  for  Obstructing 

Water  Course,  see  Trial,  521. 
See  also  Fisheries,  10. 

151.  A  riparian  proprietor  of  land  border- 
ing upon  a  running  stream  has  a  right  to 
the  tiow  of  its  waters  as  a  natural  incident 
to  his  estate,  and  they  cannot  be  lawfully 
diverted  against  his  consent.  Sturr  v.  Beck, 
133  U.  S.  541,  10  Sup.  Ct.  Rep.  350,  33:  761 
DUtinauished  in   Stowell   v.   Johnson,   7   Utah, 

226,  26  Pac.  290. 

152.  A  riparian  owner  cannot  set  up  a 
claim  to  an  exclusive  flow  of  all  the  water 
in  its  natural  state,  but  he  is  entitled  to  use 
the  water  for  domestic,  agricultural,  and 
manufacturing  purposes,  provided  he  works 
no  substantial  injury  to  others.  Howard 
v.  IngersoU,  13  How.  381,  14:  189 
Cited  In  Union  Mill  &  Min.  Co.  y.  Dangberg,  2 

Sawy.  457,  Fed.  Cas.  No.  14,370 — Meng  v. 
Coffee,  67  Neb.  603,  60  L.R.A.  911,  93  N.  W. 
713. 

153.  The  right  to  the  use  of  running 
water  is  publici  juris,  and  common  to  all 
the  proprietors  of  the  bed  and  banks  of  the 
stream,  from  its  source  to  its  outlet.  Head 
V.  Amoskeag  Mfg.  Co.  113  U.  S.  9,  5  Sup. 
Ct.  Rep.  441,  28:  889 
Cited  in  Pine  v.  New  York.  50  C.  C.  A.  152,  112 

Fed.  105. 

154.  [One  may  use  water  passing  through 
his  land  as  he  pleases,  if  he  returns  the 
water  to  its  channel,  and  does  not  injure  his 
neighbor's  mill.  Beissell  v.  Sholl  (Pa.  Sup. 
Ct.)  4  Dan.  211,  1:804] 

155.  The  right  of  the  city  of  Los  Angeles 
to  take  from  the  Los  Angeles  river  all  of  the 
waters  of  the  river  to  the  extent  of  its 
reasonable  domestic  and  municipal  needs 
was  based  on  the  Spanish  and  Mexican  law, 
and  not  on  the  charter  of  the  city  of  Los 
Angeles.  Hooker  v.  Los  Angeles,  188  U.  S. 
314,  23  Sup.  Ct,  Rep.  395,  47:.487 
Cited  in  Devine  v.  Los  Angeles,  202  IT.  S.  335, 

50  L.  ed.  1054,  26  Sup.  Ct.  Rep.  652. 

156.  A  riparian  proprietor,  especially 
after  acquiescing  many  years  in  the  con- 
struction and  maintenance  of  a  dam  for  a 
public  purpose  by  exercise  of  the  right  of 
eminent  domain  under  an  act  giving  the 
state  the  right  to  the  surplus  water,  cannot 
be  allowed  without  any  legal  proceedings  to 
cut  down  the  embankment  and  draw  off  and 
appropriate  part  of  the  surplus  water,  even 
if  a  bill  in  equity  might  lie  for  a  division  of 
the  surplus  waters  among  the  riparian  pro- 
prietors to  prevent  its  running  to  waste. 
Kaukauna  Water  Power  Co.  v.  Grefen  Bay 
&  M.  Canal  Co.  142  U.  S.  254,  12  Sup.  Ct. 
Rep.  173,  35:  1004 

157.  Persons  owning  the  whole  of  the  soil 
constituting  the  bed  and  banks  of  a  stream 
are  entitled  to  the  whole  rights  and  profits 
of  the  water  opposite  their  land,  whether 
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the  water  is  used  as  power  to  operate  mills 
and  machinery  or  as  a  fishery,  subject  to  the 
implied  condition  that  they  shall  so  use 
their  own  right  as  not  to  injure  the  con- 
comitant right  of  another  riparian  owner, 
and  to  such  regulations  as  the  legislature 
of  the  state  shall  prescribe.  Holyoke 
Water  Power  Co.  v.  Lyman,  15  Wall.  500, 

21 :  133 

158.  Where  a  riparian  proprietor  owns 
the  land  on  one  side  only  of  the  stream,  his 
right  to  the  land  and  to  the  use  of  the 
water,  whether  used  as  power  to  operate 
mills  and  machinery,  or  simply  as  a  fishery, 
extends  only  to  the  middle  thread  of  the 
stream,  as  at  common  law,  and  is  subject  to 
the  same  conditions  and  regulations  as  when 
the  ownership  includes  the  whole  soil  from 
which  the  water  of  the  stream  fiows. 
Holyoke  Water  Power  Co.  y.  Lyman,  15 
Wall.  500,  21:  133 

Editorial  notes. 

[Division  of  water  between  opposite  ri- 
parian proprietors.    26  L.R.A.  284. 

Correlative  rights  of  upper  and  lower 
proprietors  as  to  use  and  fiow  of  water  in 
stream.     41  L.R.A.  737. 

Liability  for  facilitating  evaporation 
from  stream.    59  L.RJ^.  333. 

Liability  for  damming  back  water  of 
stream.     59  L.R.A.  817. 

Right  to  embank  against  water  turned 
out  of  stream.    6  L.RA.(N.S.)  136. 

Right  of  riparian  owner  to  protect  the 
shore  from  encroachment  of  water.  6  UEL 
A.(N.S.)   162. 

Right  of  upper  proprietor  to  deflect  water 
in  stream  to  the  injury  of  lower  proprietors. 
7  L.R.A.(N.S.)  344.] 

o.  Prior   Appropriation;   Appropriation 
on  Public  Land. 

Appropriation  Affecting  Navigability,  see 
supra,  109. 

Federal  Question  as  to,  see  Appeal  and  Er- 
ror, 1821. 

Power  of  Courts  to  Adjudicate  Priorities  of 
Appropriators  on  Public  Lands,  see 
Courts,  270,  285. 

As  Appurtenant  to  Public  Lands,  see 
Courts,  605,  606. 

State  Laws  and  Decisions  as  Rule  in  Fed- 
eral Courts,  see  Courts,  1945. 

159.  By  the  custom  which  has  prevailed 
among  miners  in  the  Pacific  states  and 
territories,  the  party  who  first  subjects  run- 
ning water  to  use,  or  takes  the  necessary 
steps  for  that  purpose,  is  regarded,  except 
as  against  the  government,  as  the  source  of 
title,  in  all  controversies  respecting  it.  The 
doctrines  of  the  common  law  declaratory  of 
the  rights  of  riparian  proprietors  are  in- 
applicable, or  applicable  only  to  a  limited 
extent,  to  the  necessities  of  miners,  and 
are  inadequate  to  their  protection.  Jennison 
V.  Kirk,  98  U.  S.  453,  25:  240 
Cited  in  Drake  v.  Earhart,  2  Idaho,  756,  23  Pac. 

641 — Dniley  v.  Adam,  102  111.  202 — Meng  v. 


Coffee,  67  Neb.  518,  60  L.R.A.  916,  108  Am. 
St.  Rep.  697,  93  N.  W.  713 — Concord  Mfjr.  Co. 
V.  Robertson,  66  N.  H.  6,  18  L.R.A.  6S3,  25 
Atl.  7ia— Lehl  Irrig.  Co.  v.  Moyle,  4  UtatL 
340,  9  Pac.  867. 

160.  On  the  mineral  lands  of  the  public 
domains  in  the  Pacific  states  and  territories, 
the  doctrines  of  the  common  law  declaratory 
of  the  rights  of  riparian  proprietors  respect- 
ing the  use  of  running  water  are  inapplica- 
ble, or  applicable  only  to  a  very  limitc^d  ex- 
tent, to  tne  necessities  of  miners,  and  in- 
adequate for  their  protection.  Prior  ap- 
propriation gives  the  better  right  to  the 
running  waters  to  the  extent  in  quantity 
and  quality  necessary  for  the  use  to  which 
the  water  is  applied.  Atchison  v.  Peterson, 
20  Wall.  507,  22:414 
Cited  in  Basey  v.  Gallagher,  20  Wall.  681,  22 

L.  ed.  454 — Broder  v.  Natoma  Water  &  Min. 
Co.  101  U.  S.  276.  25  L.  ed.  791— 
Spring  Valley  Waterworks  ▼.  Schottler, 
110  U.  8.  374,  28  L.  ed.  183.  4  8up. 
Ct  Rep.  48 — StTirr  v.  Beck,  133  U.  S. 
551,  33  L.  ed.  765,  10  Sup.  Ct.  Rep.  350— 
Doyle  V.  San  Diego  Land  &  Town  Co.  46  Fed. 
711 — Krall  v.  United  States,  24  C.  C.  A.  544. 
48  U.  S.  App.  351,  79  Fed.  243— Mohl  v.  La- 
mar Canal  Co.  128  Fed.  779 — Clough  v.  Wing. 
2  Ariz.  377.  17  Pac.  453 — Dyke  v.  Caldwell,  2 
Aris.  397.  18  Pac.  276 — Lux  v.  Ilaggln,  69 
Cal.  444,  10  Pac.  674 — Lone  Tree  Ditch  Co.  t. 
Cyclone  Ditch  Co.  15  S.  D.  526,  91  N.  W.  352 
— Malad  Valley  Irrlg.  Co.  v.  Campbell,  2  Ida- 
ho, 414,  18  Pac.  52 — Drake  v.  Earhart,  2  Ida- 
ho, 755,  23  Pac.  641 — Druley  v.  Adam,  102 
111.  202 — McCanley  v.  McKelg,  8  Mont.  394,  21 
Pac.  22 — Crawford  Co.  v.  Hathaway  (Craw- 
ford Co.  V.  Hall)  67  Neb.  360,  60  L.R.A.  904. 
93  N.  W.  781 — Meng  v.  Coffey,  67  Neb.  509. 
60  L.R.A.  913,  93  N.  W.  713— Barnea  v.  Sa 
bron.  10  Nev.  230 — Reno  Smelting,  Mill  ft  Re- 
daction Works  V.  Stevenson,  20  Nev.  274. 
4  L.R.A.  62,  19  Am.  St  Rep.  364,  21  Pac. 
317 — Concord  Mfg.  Co.  v.  Robertson,  66  N. 
H.  6,  18  L.R.A.  683.  25  Atl.  718 — I'nlteo 
States  V.  Rio  Grande  Dam  &  Irrlg.  Co.  9 
N.  M.  304,  61  Pac.  674 — Speake  v.  Hamil- 
ton. 21  Or.  7.  26  Pac  855— Simmons  t. 
Winters.  21  Or.  42.  28  Am.  St  Rep.  727. 
27  Pac.  7 — Carson  v.  Centner,  33  Or.  517^ 
48  L.R.A.  132.  52  Pac.  506 — ^Isaacs  v.  Bar- 
ber. 10  Wash.  130.  30  L.R.A.  674.  46  Am. 
St  Rep.  772,  38  Pac.  871 — Benton  v.  John- 
cox.  17  Wash.  285.  39  L.R.A.  110,  61  Am. 
St  Rep.  912.  49  Pac.  495 — Huber  v.  Merket. 
117  Wis.  365,  62  L.R.A.  594,  98  Am.  St 
Rep.  933.  94  N.  W.  354 — ^Willey  v.  Decker. 
11  Wyo.  520.  100  Am.  St  Rep.  939.  73  Pac. 
210. 

161.  The  act  of  Conjp-ess  of  1866  recog> 
nized  the  right  to  water  by  prior  appro- 
priation, and  intended  to  recognize  as  valid 
the  customary  law  which  had  grown  up 
among  the  occupants  of  the  public  land 
under  the  peculiar  necessities  of  their  con- 
dition; and  that  law  may  be  shown  by  evi- 
dence of  the  local  customs,  or  by  the  legi9> 
lation  of  the  state  or  territory,  or  the  de- 
cisions of  the  courts.  In  case  of  a  conflict 
between  a  local  custom  and  a  statutory 
regulation,  the  latter  must  control.  Ba<4f>v 
v.  Gallagher,  20  Wall.  670,  22:452 
Cited  In  Broder  v.  Natoma  Water  ft  Min.  Co. 

101  U.  S.  276,  25  L.  ed.  791— Howell  t. 
Johnson,  89  Fed.  658 — Mohl  v.  Lamar  Canal 
Co.    128    Fed.    779 — Hill    v.    Lenormand,    2 
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Aril.  358,  16  Pac.  2G6— Dyke  ▼.  Caldwell, 
2  Ariz.  397,  18  Pac.  276 — Cave  v.  Crafts, 
53  Cal.  138 — Bearer  Brook  Reservoir  A 
Canal  Co.  y.  St.  Vrain  Reservoir  &  ITish  Co. 
6  Colo.  A  pp.  139.  40  Pac.  1066 — Meng  v. 
Coffey.  67  Neb.  518,  60  UR.A.  916,  93  N 
W.  713 — Jones  v.  Adams,  19  Nev.  86,  S 
Am.  St.  Rep.  788,  6  Pac.  442 — United  States 
v.  Klo  Grande  Dnm  &  Irrig.  Co.  9  N.  M.  304, 
51  Pac.  674 — Carson  v.  G«'ntner,  33  Or.  517, 
43  L.R.A.  132,  52  Pac.  506 — Isaacs  v.  Bar- 
ber, 10  Wash.  130,  30  L.R.A.  674,  45  Am.  St. 
Rep.  772,  38  Pac.  871— Wllley  v.  Decker, 
11  Wyo.  520,  100  Am.  St.  Rep.  939,  73  Pac 
210. 

162.  What  diminiition  of  quantity  or  de- 
terioration in  quality  will  constitute  an  in- 
vasion of  the  rights  of  the  first  appropriator 
will  depend  upon  the  special  circumstances 
of  each  case;  and  in  controversies  between 
him  and  parties  subsequently  claiming  the 
water,  the  question  for  determination  is 
whether  his  use  and  enjoyment  of  the  water 
to  the  extent  of  the  original  appropriation 
has  been  impaired  by  the  acts  of  the  other 
parties.    Atchison  v.  Peterson,  20  Wall.  507, 

22:  414 
Cited  In  United  States  y.  Krall.  174  U.  S.  388, 
43  L.  ed.  1018,  10  Sup.  Ct.  Rep.  712— 
Hewitt  V.  Story,  30  L.R.A.  270,  12  C.  C.  A. 
255,  29  U.  S.  App.  155,  64  Fed.  ol5— 
Union  Mill  &  Mln.  Co.  v.  Dangborg,  81 
Fed.  96 — Senior  v.  Anderson,  115  Cal.  503, 
47  Pac.  454 — Senior  v.  Anderson,  130  Cal. 
302,  62  Pac.  563 — Fabian  v.  Collins,  8  Mont 
22G~Alder  Gulch  Consol.  Min.  Co.  v.  Hayes, 
6  Mont.  38,  9  Pac.  581 — Colusa  Parrot  Min. 
&  Smelting  Co.  v.  Barnard,  28  Mont.  15,  7i 
Pac.  45 — Nevada  Ditch  Co.  v.  Bennett,  3C 
Or.  91,  60  Am.  St.  Rep.  777,  46  Pac.  472— 
Lehi  Irrig.  Co.  v.  Moyle.  4  Utah,  340,  9  Pac. 
867— Carpenter  v.  Gold,  88  Va.  553,  14  S. 
E.  829 — Geddis  y.  Parrlsh,  1  Wash.  591. 
21  Pac.  314. 

Editorial  note. 

Title  to  water  by  appropriation.    22:  414. 

[Abandonment  or  loss  of  rights  of  prior 
appropriators.    30  L.R.A.  265. 

Change  of  use  or  channel  of  water  ap- 
propriated.   30  L.R.A.  384. 

Right  of  prior  appropriator.  80  L.R.A. 
665. 

Periodical  appropriation  of.  46  L.R.A. 
175. 

Right  to  store  appropriated  water.  46 
L.R.A.  322. 

Use  of  natural  stream  to  conyey  ap- 
propriated water.    51  LJR.A.  930.] 

Percolating  waters. 

163.  Percolating  water,  oozing  through 
the  soil  beneath  the  surface  in  an  undefined 
and  unknown  channel,  is  not  within  the 
provisions  of  Ariz.  Rev.  Stat.  1887,  T  3199, 
§  1,  and  If  3201,  §  3,  for  the  appropriation 
of  water  from  rivers,  creeks,  or  streams  of 
running  water.  Howard  v.  Perrin.  200  U. 
S.  71,  2«  Sup.  Ct.  Rep.  195,  50:  374 

—  EJditoriai  note. 

[Appropriation  of  percolating  waters  on 
public  lands.    30  L.R  A.  186.] 

Irrigation ;  ditches ;  water  rights. 

Irrigation  Rates,  see  infra.  III.  b. 


Equal  Protection  in  Drainage,  see 
Constitutional  Law,  324. 

Ad  valorem  Assessments  on  Lands  in 
Irrigation  District,  see  Consti- 
tutional Law,  564. 

Due  Process  in  Making  Assessments  for 
Benefits,  see  Constitutional  Law, 
748. 

Due  Process  in  Reclaiming  Swamp* 
land,  see  Constitutional  Law,  756. 

Condemnation  of  Land  for  Irrigation 
Ditch,  see  Eminent  Domain,  54. 

Injunction  to  Protect  Priorities,  see 
Injunction,  47-49. 

As  to  Irrigation  District,  see  Irrigation 
Districts. 

Conclusiveness  of  Judgment  as  to  Issue 
of  Bonds  by  Irrigation  District,  see 
Judgment,  725. 

Lien  for  Irrigation  Ditch,  see  Me- 
chanics' Liens,  20. 

De  Facto  Existence  of  Irrigaticm  Dis- 
trict, see  Municipal  Corporations, 
15. 

Power  of  Congress  to  Reclaim  Arid 
Lands,  see  States,  92-94. 

164.  The  right  to  running  waters  on  the 
public  lands  of  the  United  States  for  pur- 
poses of  irrigation  may  be  acquired  by 
prior  appropriation  as  against  parties  not 
having  the  title  of  the  government.  The 
right,  exercised  within  reasonable  limits, 
having  reference  to  the  condition  of  the 
country  and  the  necessities  of  the  com- 
munity, is  entitled  to  protection.  This  rule 
obtains  in  the  territory  of  Montana,  and  is 
sanctioned  by  its  legislation.  Bascy  v. 
Gallagher,  20  Wall.  670,  22:  452 

Limited  in  Krall  y.  United  States,  24  C.  C.  A. 

54G,  48  U.  S.   App.  351,  70  Fed.  245. 

Distinguished  In  Druley  y.  Adam,  102  U.  8. 
202. 

Cited  in  HorDbuckle  v.  Stafford,  111  U.  S.  389, 
28  L.  ed.  468,  4  Sup.  Ct.  Rep.  515 — Unlteo 
States  y.  Krall,  174  U.  S.  388,  43  L.  ed. 
1018,  19  Sup.  Ct.  Rep.  712 — Doyle  v.  San 
Diego  Land  &  Town  Co.  46  Fed.  711 — 
Hewitt  y.  Story,  80  L.R.A.  270,  12  C.  C.  A. 
255.  29  U.  S.  App.  155,  64  Fed.  515— 
Krall  y.  United  States.  24  C.  C.  A.  544,  48 
U.  S.  App.  351,  79  Fed.  243— Union  Mill  & 
Min.  Co.  v.  Dangberg,  81  Fed.  96— Clough 
y.  Wing,  2  Aria.  377,  17  Pac.  453 — Lux  v. 
HagglD,  69  Cal.  448,  10  Pac.  674 — Burk« 
y.  McDonald,  2  Idaho,  366,  13  Pac.  351— 
Malad  Valley  Irrig.  Co.  y.  Campbell,  2 
Idaho,  414,  18  Pac.  52 — Drake  v.  Earhart,  2 
Idaho,  730,  23  Pac.  541— Kirk  y.  Barthol- 
mew,  3  Idaho,  360.  29  Pac.  40 — Stafford  v. 
Hornbuckle.  3  Mont.  487 — Alder  Gulch  Con- 
sol.  Mln.  Co.  y.  Hayes.  6  Mont.  38,  9  Pac. 
581 — Fitzpatrick  v.  Montgomery,  20  Mont. 
186,  63  Am.  St.  Rep.  622,  50  Pac.  416— 
Crawford  Co.  y.  Hathaway  (Crawford  Co. 
y.  Hall)  67  Neb.  360.  60  L.R.A.  904,  93  N. 
W.  781 — Barnes  v.  Sabron,  10  Ney.  230— 
Reno  Smelting.  Mill,  ft  Reduction  Works  y. 
Stevenson.  20  Nev.  275,  4  L.R.A.  62,  19  Am. 
St.  Rep.  364,  21  Pac.  317 — Concord  Mfg. 
Co.  y.  Robertson,  66  N.  H.  6,  18  L.R.A. 
683,  25  Atl.  718 — Speake  y.  Hamilton,  21  Or. 
7,  26  Pac.  855 — Rio  Grande  W.  R.  Co.  y. 
Tellurlde  Power  ft  Transmission  Co.  16  Utah, 
137,  51  Pac.  146 — Geddis  y.  Parrish,  1  Wash. 
691,    21    Pac.    314 — Benton    y.    Johncox,    17 
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Wash.  285,  39  L..R.A.  110,  61  Am.  St.  Rep. 
912,  49   Fac.  495. 

165.  Territorial  as  well  as  state  legis- 
lation with  respe«t  to  the  regulation  of  the 
use  of  public  waters  was  authorized  by  the 
provisions  of  the  acts  of  Congress  of  March 
3,  1891,  (26  Stat,  at  L.  1095,  chap.  561,  U. 
S.  Comp.  Stat.  1901,  p.  1570),  and  of  July 
26,  1866  (14  SUt.  at  L.  253,  chap.  262,  § 
9,  Rev.  Stat.  §  2339,  U.  S.  Comp.  Stat. 
1901,  p.  1437),  recognizing,  as  far  as  the 
United  States  is  concerned,  the  validity  of 
local  customs  and  decisions  in  respect  to  the 
appropriation  of  water,  and  those  of  the 
desert  land  act  of  March  3,  1877  (19  Stat, 
at  L.  377,  chap.  107,  U.  S.  Comp.  Stat.  1901, 
p.  1549),  permitting  the  appropriation  of 
water  for  irrigation  and  the  reclamation  of 
desert  land.  Gutierres  v.  Albuquerque  Land 
&  Trrig.  Co.  188  U.  S.  545,  23  Sup.  Ct.  Rep. 
338,  47:  588 
Cited  in  Eean  v.  Calumet  Canal  &  Improv.  Co. 

190  U.  S.  484,  47  L.  ed.  1147,  23  Sup.  Ct. 
Rep.  651— Winters  v.  United  States,  74  C. 
C.  A.  675,  143  Fed.  749. 

166.  Power  to  authorize  irrigation  corpo- 
rations organized  under  N.  M.  act  February 
24,  1887,  to  take  and  divert  surplus  public 
waters  over  and  above  the  needs  of  prior  ap- 
propriators,  was  not  denied  to  the  legis- 
lature of  that  territory  by  the  proviso  in  the 
desert  land  act  of  March  3,  1877  (19  Stat, 
at  L.  377,  chap.  107,  U.  S.  Comp.  Stat. 
1901,  p.  1549),  that  surplus  water  on  the 
public  domain  shall  remain  and  be  held  free 
for  the  appropriation  and  use  of  the  public 
for  irrigation,  mining,  and  manufacturing 
purposes,  subject  to  existing  rights. 
Gutierres  v.  Albuquerque  Land  &  Irrig.  Co. 
188  U.  S.  545,  23  Sup.  Ct.  Rep.  338,  47:  588 

167.  One  who  enters  on  public  land  and 
constructs  a  pipe  line  thereon,  under  a 
claim  of  ownership  of  a  water  right,  is  en- 
titled to  the  protection  afforded  vested  ditch 
and  water  rights  by  the  act  of  Congress  of 
July  26,  1866  (14  Stat,  at  L.  251,  chap. 
262,  U.  S.  Comp.  Stat.  1901,  p.  2339),  §  9, 
as  against  subsequent  purchasers  of  the  land 
from  the  Southern  Pacific  Railroad  Com- 
pany, whose  only  claim  to  such  land  rests 
upon  the  right  of  purchase  from  the  United 
States,  given  by  the  act  of  Marcn  3,  1887 
(24  Stat,  at  L.  556,  chap.  376,  U.  S.  Comp. 
Stat.  1901,  p.  1595),  §  5,  to  bona  fide  pur- 
chasers from  railway  companies  of  forfeited 
lands.  San  Jos^  Land  &  Water  Co.  v.  Sari 
Jos^  Ranch  Co.  189  U.  S.  177,  23  Sup.  Ct. 
Rep.  487,  47:  765 

168.  The  rights  of  one  who  has  created  a 
water  power  by  lawfully  raising  one  sec- 
tion of  an  irrigating  canal  in  the  process 
of  enlarging  it  under  a  contract  with  the 
owner  entitling  him  to  enlarge  that  sec- 
tion and  have  the  use  of  the  increased 
flow  of  water  thereby  caused,  but  making 
no  provision  for  the  creation  of  any  water 
power  in  so  doing,  while  it  expressly  pro- 
vides that  it  shall  not  in  any  way  interfere 
with  the  rights,  titles,  interests,  or 
privileges  of  the  owner  of  the  canal  except 


as  therein  provided, — are  not  infringed  by  a 
dam  which  the  owner  of  the  canal  makes 
in  the  lower  section  thereof,  raising  the 
water  therein  so  high  that  it  destroys  the 
water  power,  when  this  is  done  by  him  for 
the  purpose  of  enabling  him  to  irrigate 
therefrom  lands  to  which  the  waf^r  could 
not  be  conducted  from  the  canal  without 
thus  raising  the  level  of  the  water  therein. 
Consolidated  Canal  Co.  v.  Mesa  Canal  Co. 
177  U.  S.  296,  20  Sup.  Ct.  Rep.  628, 

44:777 

169.  By  the  customary  law  of  miners,  the 
owner  of  a  mining  claim  and  the  owner  of 
a  water  right  in  California  hold  their  re- 
spective properties  from  the  dates  of  their 
appropriation,  the  first  in  time  being  the 
first  in  right;  but  where  both  rights  can  be 
enjoyed  without  interference  with,  or  ma- 
terial impairment  of,  each  other,  the  enjoy- 
ment of  both  is  allowed.  Jennison  v.  I^rk, 
98  U.  S.  453,  25:  240 
Cited  in  Gillis  v.  Downey.  29  C.  C.  A.  288,  56 

U.  S.  App.  567,  85  Fed.  486. 

169a.  The  act  of  Congress  of  July  26, 
1866,  granting  the  right  of  way  to  ditch  and 
canal  owners  over  the  public  lands,  but  pro- 
viding that  any  person  constructing  a  ditch 
or  canal  shall  be  liable  for  any  injury  there- 
by caused  to  a  settler  on  the  public  domain, 
only  confirms  to  the  owners  of  water  rights 
and  ditches  and  canals  on  the  public  lands 
the  same  rights  which  they  held  under  the 
local  customs,  laws,  and  decisions  of  the 
'  courts  prior  to  its  passage.  The  proviso 
confers  no  additional  rights  on  the  owners 
of  ditches  subsequently  constructed.  Jen- 
nison V.  Kirk,  98  U.  S.  453,  25:  240 
Dietinguiahed  in  Jacob  v.  Lorens,  98  Cal.  336, 

33  Pac.  119. 
Cited  in  Brodcr  v.  Natoma  Water  A  MIn.  Co. 
101  U.  S.  276,  25  L.  ed.  791--0*Rellly  v. 
Campbell,  116  U.  8.  423,  29  L.  ed.  670,  6 
Sup.  Ct.  Rep  421->-GIacler  MounUln  Sliver 
Mln.  Co.  V.  WU1I8.  127  U.  S.  482,  32  L.  ed. 
175,  8  Sup.  Ct.  Rep.  1214 — American  Net  4 
TwlDC  Co.  V.  Worthington,  141  U.  S.  474.  3^* 
L.  ed.  824,  12  Sup.  Ct.  Rep.  55 — Rlco- 
Aspen  Consol.  Mln.  Co.  v.  Enterprise  Min. 
Co.  53  Fed.  324 — Nortbmore  v.  Simmons,  3^ 
C.  C.  A.  216,  07  Fed.  391— Price  v.  Mcln 
tosh,  1  Alaska,  293 — Hill  v.  Lenormand,  2 
Ariz.  358,  16  Pac.  266 — Farley  v.  Spriofc 
Valley  Min.  A  Irrlsatlng  Co.  58  Cal.  144 — 
De  Necochea  v.  Curtis,  80  Cal.  406.  20  Pac.  563 
— McGuire  v.  Brown,  106  Cal.  669.  30  L-R.A. 
388,  39  Pac.  1060 — Jacob  v.  Day,  44  Pac. 
243,  111  Cal.  578— Knoth  t.  Barclay,  8  Colo 
308,  6  Pac  924 — Lynon  v.  Despain,  22  Colo. 
247,  43  Pac.  1039 — Jarvis  v.  State  Bank. 
55  Am.  St.  Rep.  129,  45  Pac.  505,  22  Colo 
313 — Drake  v.  Earhart,  2  Idaho,  756,  2:^ 
Pac.  541 — Upton  V.  Larkln.  7  Mont.  456. 
17  Pac.  728 — Honaker  v.  Martin,  11  Moot. 
96.  27  Pac.  397 — ^Jones  v.  Adams,  19  Nev.  87. 
3  Am.  St.  Rep.  788,  6  Pac.  442 — Carson  v. 
Centner,  33  Or.  517.  43  L.R.A.  132,  62  Par. 
506 — Ballion  Mln.  Co.  v.  Eureka  Hill  Mln. 
Co.  5  Utah,  81,  11  £ac.  515 — Garland  v. 
Bear  Lake  A  R.  Waterworks  &  Irriip.  Co.  9 
Utah,  361,  34  Pac.  368 — Benton  v.  Johnrox. 
17  Wash.  289,  39  L.R.A.  112,  61  Am.  St  Rep. 
912,  49  Fac.  495. 

170.  By  the  customary  law  of  miners,  a 
person  cannot  construct  a  ditch  to  convey 
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water  across  the  mining  claim  of  another, 
taken  up  and  worked  according  to  that  law 
before  the  right  of  way  was  acquired  by 
the  ditch  owner,  so  as  to  prevent  the  further 
working  of  the  claim  in  the  usual  manner 
in  which  such  claims  are  worked,  or  so  as 
to  cut  off  the  use  of  water  previously  ap- 
propriated by  the  miner  for  working  the 
claim,  or  for  other  beneficial  purposes.  Jen- 
nison  v.  Kirk,  98  U.  S.  453,  25:  240 

Cited  In  Northern  F.  R.  Co.  y.  Sanders,  160 
U.  S.  634,  41  L.  ed.  1144,  17  Sup.  Ct.  Rep. 
671 — Del  Monte  Min.  &  Mill.  Co.  y.  La8t 
Chance  Mill.  &  Min.  Co.  171  U.  S.  62,  43 
L.  ed.  76,  18  Sup.  Ct.  Rep.  895 — Woodruff 
y.  North  Bloomfleld  Grnvel  Min.  Co.  9  Sawy. 
536,  18  Fed.  803 — Northmore  v.  Simmons, 
38  C.  C.  A.  215,  97  Fed.  389 — Jacob  y. 
Lorenz,  98  Cat.  336,  33  Pac.  119 — Isaacs 
y.  Barber,  10  Wash.  131,  SO  L.R.A.  676,  45 
Am.  St.  Rep.  772,  38  Pac.  871. 

171.  The  cutting  and  washing  away  of  a 
ditch  in  order  that  a  mining  claim  fnay  be 
worked  and  the  water  appropriated  be  used 
as  before  is  not  an  injury  for  which  damages 
can  be  recovered.  Jennison  v.  Kirk,  98  U. 
S.  453,  25:  240 

172.  A  settler  whose  homestead  entry  of 
public  land  has  been  made  over  a  year,  and 
who  has  been  in  possession  for  three  years, 
is  a  riparian  proprietor  of  the  land,  as  to 
another  person  who  subsequently  locates  a 
water  right  on  the  land.  Sturr  v.  Beck,  133 
U.  S.  541,  10  Sup.  Ct.  Rep.  350,  33:  761 
Cited  in   Lilienthal   y.   Southern  California  R. 

Co.  56  Fed.  704— Jordan  v.  Ward,  12  C.  C. 
A.  450,  29  U.  S.  App.  52.  64  Fed.  907— 
Senior  y.  Anderson,  138  Cal.  722,  72  Pac. 
349— Woodruff  y.  Wallace,  3  Okla.  376,  41 
Pac.  357 — Carson  v.  Centner,  33  Or.  523, 
43  L.R.A.  132,  62  Pac.  506 — Benton  v.  John- 
cox,  17  Wash.  286,  39  L.R.A.  Ill,  61  Am. 
St.  Rep.  912,  49  Pac.  495 — Clear  Creek  Land 
St  Ditch  Co.  y.  Kilkenny,  6  Wyo.  44,  36 
Pac.  819. 

172a.  Rights  of  miners,  and  the  rights  of 
persons  who  had  constructed  canals  and 
ditches  to  be  used  in  mining  operations  and 
irrigation,  are  rights  which  the  government 
had,  by  its  conduct,  recognized  and  was 
bound  to  protect  before  the  passage  of  the 
act  of  1866.  Such  act  is  rather  a  voluntary 
recognition  of  a  pre-existing  right  than  an 
establishment  of  a  new  one.  Broder  v.  Na- 
toma  Water  k  Min.  Co.  101  U.  S.  274, 

25:  790 

173.  U.  8.  Rev.  Stat.  §  2339,  U.  S.  Comp. 
Stat.  1901,  p.  1437,  as  to  rights  to  the  use 
of  water,  was  rather  a  voluntary  recogni- 
tion of  a  pre-existing  right  of  possession, 
constituting  a  valid  claim  to  its  continued 
use,  than  the  establishment  of  a  new  one. 
Sturr  v.  Beck,  133  U.  S.  541,  10  Sup.  Ct. 
Rep.  350,  33:  761 
Cited  in  United  States  y.  Krall,  174  U.  S.  388, 

43  L.  ed.  1018,  19  Sup.  Ct.  Rep.  712. 

«- Editorial  notes. 

[Right  of  appropriator  to  enter  on  land 
of  upper  proprietor  to  clean  out  ditch.  43 
L.R.A.  130. 

Tranafer  af  right  to  use  water  for  irriga- 
tion.    65  LJLA.  407. 


Right  of  way  for  irrigation  ditch;  right 
of  fee  owner  to  cross.  3  LJl.A.(N.S.) 
1148.] 

d.  Stihsurfaoe  Waters* 

Federal  Question  as  to  Rights  in,  see  Appeal 

and  Error,  1823. 
See  also  supra,  163. 

174.  The  presence  of  water  beneath  the 
bed  of  the  Arkansas  river  as  it  passes 
through  the  state  of  Kansas,  though  in 
places  of  considerable  amount  and  running 
in  the  same  direction,  does  not  show  tlie 
existence  of  an  independent  subsurface  river, 
flowing  continuously  from  the  Colorado  line 
through  the  state  of  Kansas.  Kansas  v. 
Colorado,  206  U.  S.  46,  27  Sup.  Ct.  Rep.  655, 

51 :  956 

Editorial  notes. 

[Subterranean  waters,  rights  in.  19  L. 
R.A.  92. 

Effect  of  a  grant  upon  rights  in  percolat- 
ing water.     19  L.R.A.  99. 

Correlative  rights  in  percolating  waters. 
64  L.R.A.  236. 

Remedy  for  diverting  percolating  water. 
6  L.R.A.(N.S.)   1099.] 

e.  Accretions;  Alluvion;  Islands, 

As    Between    Public    and    Individual,     see 

supra,  I.  d,  4. 
Passing  of  Accretions  as  Appurtenances,  see 

Deeds,  65. 
Computation    of    Accretion,    see    Evidence, 

1806. 
Effect  of  Avulsion  on  Boundary  Line  Be- 
tween States,  see  Boundaries,  34,  40- 

45. 
Ownership  of  Islands,  Determined  by  Grant, 

see  Boundaries,  108,  109. 
Ownership  of   Islands,   as   Between   States, 

see  Boundaries,  46-50. 
Presumption  of  Title  from  Possession,  see 

Evidence,  735. 
See  also  Trial,  346. 

175.  The  rule  for  the  division  of  alluvium 
in  partition  is:  (1)  to  measure  the  extent  of 
the  ancient  bank  or  line  of  the  water,  and 
compute  the  number  of  rods,  yards,  or  feet 
owned  by  each  proprietor;  (2)  divide  the 
newly-formed  bank  or  water  line  into  as 
many  equal  parts  as  there  were  rods,  yards, 
or  feet  in  the  old  line;  then  appropriate  to 
each  proprietor  as  many  portions  of  the  new 
line  as  he  owned  rods,  yards,  or  feet,  as  the 
case  may  be,  of  the  old  one,  and  draw  lines 
from  the  old  points  of  division  to  the  new 
ones.  The  new  lines  will  be  either  parallel, 
divergent,  or  convergent,  as  the  new  shore 
line  equals,  exceeds,  or  falls  short  in  length 
of  the  old.  In  applying  the  rule  to  ancient 
shore  lines,  the  general  line  ought  to  be 
taken,  and  not  the  actual  length,  in  de- 
termining each  proprietor's  share,  if  it  hap- 
pens to  be  elongated  by  deep  indentations 
or  sharp  projections.  In  such  cases  it 
should  be  reduced,  by  an  equitable  and  judi- 
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cious  estimate,  to  the  general  available  line 
of  the  land  upon  the  shore.  Johnston  v. 
Jones,  1  Black,  209,  17:  117 

died  in  South  Shore  Lumber  Co.  t.  C.  C. 
Thompson  Lumber  Co.  37  C.  C.  A.  387,  94 
Fed.    738 — Peuker   ▼.    Canter,   62    Kan.    373, 

63  Pac.  617 — Newell  v.  Leathers,  50  La. 
Ann.  166,  60  Am.  St.  Rep.  395,  23  So.  243 
— Wonson  v.  Wonson,  14  Allen,  85 — Watson 
V.  Home,  64  N.  H.  418,  13  Atl.  789— Pegple 
ex  rel.  Cornwall  v.  Woodruff,  30  App.  DIv. 
46,  51  N.  Y.  Supp.  515 — Thornton  ▼.  Grant, 
10  R.  I.  488,  14  Am.  Rep.  701— Aborn  v. 
Smith,  12  R.  I.  372 — Groner  v.  Foster,  94. 
Va.  653.  27  S.  B.  493— Northern  Pine  Land 
Co.  V.  Blpclow,  84  Wis.  166.  21  L.R.A.  781, 

64  N.  W.  496. 

176.  In  determining  the  line  between  and 
dividing  alluvial  accretions  among  adjoining 
riparian  owners,  division  lines  should  be  ex- 
tended to  the  navigable  water  so  that  each 
owner  shall  have  the  same  proportionate 
number  of  feet  along  the  new  shore  line  that 
his  lot  line  bore  to  the  original  shore  line. 
Jones  V.  Johnston,  18  How.  150,  15:  820 
Cited    in    Johnston    t.    Jones,    1    Black,    218, 

17  L.  ed.  119 — Smith  y.  Johnson,  71  Fed. 
648 — South  Shore  Lumber  Co.  y.  C.  C. 
Thompson  Lumber  Co.  87  C.  C.  A.  887,  94 
Fed.  738 — Newel!  y.  Leathers,  50  La.  Ann. 
166,  69  Am.  St.  Rep.  895,  28  So.  243 — 
Wonson  v.  Wonson,  14  Allen,  85 — Clark  y. 
Campau,  19  Mich.  329 — Watson  v.  Home, 
64  N.  H.  418,  IS  Atl.  789— People  ex  rel. 
Cornwall  y.  Woodruff,  30  App.  Dlv.  46,  51 
N.  Y.  Supp.  515 — Montgomery  y.  Shaver, 
40  Or.  247,  66  Pac.  923 — Northern  Pine  Land 
Co.  y.  Blgelow,  84  Wis.  166,  21  L.R.A.  781, 
64   N.   W.   496. 

177.  The  right  of  accretion  to  an  island 
in  a  river  cannot  be  so  extended  lengthwise 
of  the  river  as  to  exclude  riparian  pro- 
prietors above  or  below  such  island  from  ac- 
cess to  the  river,  as  such  riparian  proprie- 
tors. St.  Louis  V.  Rutz,  138  U.  S.  226,  11 
Sup.  Ct.  Rep.  337,  34:  941 

ESdltorlal  notes. 

Rules  of  division  among  riparian  owners 
in  cases  of  accretion,  alluvion,  and  reliction. 

12:829;   23:59 

Right  to  alluvion,  accretion,  and  relic- 
tion. 12:  829;  23:  59;  33:  872 

[Division  of  water  front,  alluvion,  and 
flats  between  adjoining  riparian  owners,  21 
L.R.A.  776. 

Right  to  follow  accretions  across  division 
line  previously  submerged.     51  L.R.A.  425. 

Law  of  accretions  to  shore  lands.  58  L. 
R.A.  X93» 

Right  to  island  attached  to  shore  by  ac- 
cretion.   6  L.R.A.(N.S.)  194. 

Meander  line,  or  water  line,  as  basis  for 
dividing  accretions.     12  L.R.A.(N.S.)   687.] 


III.  PuhUo  Water  Supply, 
a.  In  Oeneral;  Exclusive  Privilege. 

Federal  Question  Giving  Appellate  Jurisdic- 
tion over  Forfeiture  of  Charter,  see  Ap- 
peal and  Error,  1127. 


Due  Process  in  Giving  Water  Rents  Prior- 
ity Over  Existing  Mortgage,  see  Consti- 
tutional Law,  454. 

Due  Process  in  Abrogating  Municipality's 
Right  to  Set-Off  Against  Charge  for, 
see  Constitutional  Law,  695. 

Impairment  of  Obligations  of  Contracts  as 
to,  see  Constitutional  Law,  1131,  1212, 
1217-1219,  1519. 

Compulsory  Service  by  Water  Company, 
see  Corporations,  65. 

Right  to  take  in  Diminution  of  Flow  of 
Stream;  State  Decision  as  Binding  Fed- 
eral Courts,  see  Courts,  1944. 

Condemnation  of,  under  Power  of  Eminent 
Domain,  see  Eminent  Domain,  32,  34, 
51,  52. 

What  Constitutes  a  Taking  for,  see  Emi- 
nent Domain,  116,  117,  119. 

Estoppel  of  Municipality,  see  Estoppel,  193. 

Injunction  against  Acts  of  Municipality  Im- 
pairing Water  Franchise  or  Contract, 
see  Injunction,  123-125. 

Priority  between  Mortgage  and  Judgment 
for  Tort  against  Water  Works  Com- 
pany, see  Mortgage,  206,  207. 

Power  of  Municipality  to  Contract,  as  Af- 
fected by  Limitation  on  Amount  of  In- 
debtedness, see  Municipal  Corporations, 
112,  113. 

Right  of  City  to  Erect  Its  Own  Water 
Works  upon  Breach  of  Contract  for 
Supply,  see  Municipal  Corporations, 
124. 

Power  of  City  to  Contract  for  Water  Sup- 
ply, see  Municipal  Corporations,  125- 
129. 

Excessive  Assessment  for  Laying  Water- 
mains,  see  Public  Improvements,  24. 

Repeal  of  S^tute  as  to,  see  Statutes,  630. 

178.  A  water  company  which  is  obliged 
to  furnish  a  city  with  water  in  considera- 
tion of  its  exemption  from  taxation  is  no 
longer  under  such  obligation  after  such  ex- 
emption is  withdrawn,  but  may  charge  the 
city  for  such  water.  Louisville  Water  Co. 
▼.  Clark,  143  U.  S.  1,  12  Sup.  Ct.  Rep.  346, 

36:  55 

Cited  in  Lonisville  Water  Co.  y.  Kentucky,  170 

U.   S.   127,  42  L.  ed.  975,   18  Sup.  Ct.   Rep. 

571 — Louisville  Water  Co.  v.  Clark,  94  Ej. 

50,  21  S.  W.  246. 

Editorial  notes. 

[Right  of  water  companies  to  stop  sup- 
ply of  water  for  default  in  payments  14 
L.R.A.  669. 

Liability  for  loss  by  fire  due  to  lack  of 
adequate  water  supply.    23  L.R  Jl.  146. 

Statutory  protection  of  water  used  for 
supplying  municipality.    41  L.R.A.  177. 

Establishment  and  regulation  of  munici- 
pal water  supply.    61  L.R.A.  34. 

Validity  of  statute  holding  property  own- 
er liable  for  water  furnished  tenant.  6  L. 
R.A.(N.S.)   198. 

Power  of  legislature  to  forbid  pollution  of 
stream  from  which  municipal  water  supply 
is  taken.    7  L.ILA.(N.S.)  821.] 
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Sxclnslve  privilege. 

Impairment  of  Contract  Obligations  as 
to,  see  Constitutional  Law,  1424- 
1426. 

Exclusive  Waterworks  Franchise  as 
Contract  Protected  from  Impair- 
ment, see  Constitutional  Law, 
1195. 

Right  to  Revoke  Exclusive  Feature  of 
Franchise,  see  Corporations,  685. 

Right  of  City  to  Establish  its  Own  Sys- 
tem, having  Previously  Granted 
Franchise,  see  Municipal  Corpora- 
tions, 118,  119. 

Power  of  Municipality  to  Contract 
against  Establishing  Publicly 
Owned  Works,  see  Municipal  Cor- 
porations, 120-124. 

179.  Where  not  prohibited  by  the  state 
Constitution,  a  legislature  may  grant  to  a 
-corporation  the  exclusive  privilege  of  sup- 
plying a  city  with  water  by  means  of  pipes 
and  mains  in  the  streets  and  alleys  of  the 
<jity.  New  Orleans  Water  Works  Co.  v. 
Rivers,  115  U.  S.  674,  6  Sup.  Ct.  Rep.  273, 

29:  525 

180.  A  water  company  has  no  exclusive 
•contract  right  to  maintain  waterworks  in  a 
borough,  when,  prior  to  its  incorporation,  a 
statute  existed  giving  the  borough  the  right 
to  maintain  a  public  system  of  waterworks. 
Lehigh  Water  Co.  v.  Easton,  121  U.  S.  388, 
7  Sup.  Ct.  Rep.  916,  30:  1059 

Oited  Id  Skaneateles  Waterworks  Co.  v.  Skan- 
eateles.  184  U.  S.  367,  46  L.  ed.  502,  22  Sup. 
Ct.  Uep.  400 — Newburyport  Water  Co.  v. 
Newburyport,  103  Fed.  589 — Farmers'  Loan  & 
T.  Co.  V.  Sioux  Falls,  131  Fed.  899— Rock- 
land Water  Co.  v.  Camden  &  R.  Water  Co. 
80  Me.  502,  1  L.R.A.  394,  15  Atl.  785— 
Syracuse  Water  Co.  v.  Syracuse,  116  N.  Y. 
179,  5  L.R.A.  551,  22  N.  E.  881— Warsaw 
Waterworks  Co.  v.  Warsaw,  16  App.  Dlv. 
505,  44  N.  Y.   Supp.  906. 

181.  An  ordinance  granting  a  right  to  a 
■water  company  for  twenty-five  years  to  lay 
and  maintain  water  pipes  for  the  purpose  of 
furnishing  the  inhabitants  of  a  city  with 
water  does  not  create  a  monopoly  or  prevent 
the  granting  of  a  similar  franchise  to  an- 
other company, — especially  when  there  is  an 
express  stipulation  that  the  city  shall  not 
erect  waterworks  of  its  own  but  no  stipula- 
tion against  granting  another  franchise. 
Walla  Walla  v.  Walla  Walla  Water  Co.  172 
U.  S.  1,  19  Sup.  Ct.  Rep.  77,  43:  341 

182.  An  exclusive  right  to  supply  water 
to  a  town  is  not  acquired  by  a  water  com- 
pany organized  under  a  statute  which  sim- 
ply provides  for  the  organization  of  such 
companies,  when  its  contract  with  the  town 
^ives  simply  a  privilege  of  laying  its  mains 
in  the  street,  with  a  covenant  for  the  pay- 
ment of  hydrant  rentals,  without  any  words 
of  exclusion.  Long  Island  Water  Supply  Co. 
V.  Brooklyn,  166  U.  S.  685,  17  Sup.  Ct.  Rep. 
718,  41:1165 

^ited  in  Skaneateles  Waterworks  Co.  v.  Skan- 
eateles, 184  U.  S.  362,  46  L.  ed.  590,  22 
Sup.  Ct.  Rep.  400 — Newburyport  Water  Co. 
V.    Newburyport,    103    Fed.   590 — Boise   City 


Artesian  Hot  &  Cold  Water  Co.  v.  Boise 
City,  59  C.  C.  A.  239,  123  Fed.  236 — 
Farmers'  Loan  &  T.  Co.  v.  Slouz  Falls, 
131  Fed.  901 — Sioux  Falls  v.  Farmers'  Loan 
&  T.  Co.  69  CCA.  380,  136  Fed.  728— 
Kennebec  Water  District  v.  Watervllle,  97 
Me.  206,  60  L.R.A.  863,  54  Atl.  6— Water 
Comrs.  y.  Westchester  County  Waterworks 
Co.  71  App.  Dlv.  553.  76  N.  T.  Supp.  11 — 
People  ex  rel.  SherriU  v.  Guggenhcimer,  28 
Misc.  738,  59  N.  Y.  Supp.  913— North 
Springs  Water  Co.  v.  Tacoma,  21  Wash.  529, 
47  L.R.A.  219,  68  Pac.  773. 

183.  The  question  whether  the  public 
health  or  public  comfort  requires  a  supply 
of  water  other  than  that  furnished  by  a 
corporation  having  the  exclusive  privilege 
to  supply  it  cannot  be  determined  for  the 
public  authorities  by  individual  citizens  so 
as  to  give  them  a  righL  to  furnish  another 
water  supply.  St.  Tammany  Waterworks 
Co.  V.  New  Orleans  Waterworks  Co.  120  U. 
S.  64,  7  Sup.  Ct.  Kep.  405,  30:  563 

5.  Bates, 

Prejudicial  Error  as  to,  see  Appeal  and  Er- 
ror, 4994. 

Invalid  Ordinance  Reducing  Rates,  as  Cloud 
on  Title,  see  Cloud  on  Title,  21. 

Due  Process  in  Reduction  of,  see  Constitu- 
tional Law,  628. 

Due  Process  in  Fixing,  see  Constitutional 
Law,  759. 

Impairment  of  Contract  Obligations  as  to, 
see  Constitutional  Law,  1243-1245, 
1401,  1402,  1430,  1433. 

Estoppel  of  Water  Company,  see  Estoppel, 
189. 

Conclusiveness  of  Judgment  as  to  City's 
Right  to  Regulate,  see  Judgment,  576. 

Priority  of  Lien  for  Water  Rents  over  Mort- 
gage, see  Mortgage,  194. 

Party  Defendant  in  Suit  to  Fix,  see  Parties, 
108. 

184.  The  power  of  a  city  to  fix  water 
rates,  conferred  by  the  Illinois  statutes  of 
1872,  became  a  condition  of  privileges  there- 
after granted  to  water  companies.  Freeport 
Water  Co.  v.  Freeport,  180  U.  S.  587,  21 
Sup.  Ct.  Rep.  493,  45:  679 
Danville  Water  Co.  v.  Danville,  180  U.  S. 

619,  21  Sup.  Ct.  Rep.  505,  45:  696 

185.  It  is  competent  for  a  state  to  declare 
that  the  use  of  all  water  appropriated  for 
sale,  rental,  or  distribution  should  be  a  pub- 
lic use,  subject  to  public  regulation  and  con- 
trol, and  to  confer  upon  the  proper  munici- 
pal corporation  power  to  fix  the  rates  of 
compensation  for  the  use  of  water  supplied 
to  its  inhabitants;  but  this  power  cannot 
be  exercised  arbitrarily  and  without  refer- 
ence to  what  is  just  and  reasonable  as  be- 
tween the  public  and  those  who  appropriat- 
ed the  water  and  supplied  it  for  general  use. 
San  Diego  Land  &  Town  Co.  v.  National 
City,  174  U.  S.  739,  19  Sup.  Ct.  Rep.  804, 

43:  1154 

Cited  In  Cottlng  v.  Kansaa   City  Stock  Yards 

Co.   (Cotting  V.  Godard)   183  U.  S.  85,  46  L. 

ed.  99,  22  Sup.  Ct.  Rep.  30 — Stanislaus  Coun- 
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ty  ▼.  San  Joaquin  &  K.  River  Canal  &  Irrlg. 
Co.  192  U.  S.  210,  48  L.  ed.  412,  24  Sup. 
€t.  Rep.  241 — Madisonville  Traction  Co.  v. 
St.  Bernard  Mln.  Co.  106  U.  S.  252,  40  L. 
ed.  467,  25  Sup.  Ct.  Rep.  251 — Re  New  York 
&  W.  Water  Co.  2  N.  B.  N.  Rep.  418,  08  Fed. 
716 — San  Diego  Land  ft  Town  Coi  y.  Jasper, 
110  Ped.  713 — Boise  City  Irrig.  &  Land  eo. 
V.  Clark,  65  C.  C.  A.  405,  131   Ped.  421. 

186.  Municipal  corporations  may  be  in- 
vested by  statute  with  the  power  to  bind 
themselves  by  an  irrevocable  contract  not  to 
regulate  wat€r  rates.  Freeport  Water  Co. 
V.  Freeport,  180  U.  S.  587,  21  Sup.  Ct.  Rep. 
493,  45:  679 
Danville  Water  Co.  v.  Danville,  180  U.  S. 

619,  21  Sup.  Ct.  Rep.  505.  45:  696 

Cited  in  Detroit  v.  Detroit  Citizens'  Street  R. 
Co.  184  U.  S.  882,  46  L.  ed.  605,  22  Sup.  Ct. 
Rep.  410 — Vicksburg  ▼.  Vlcksburg  Water- 
works Co.  206  U.  S.  508,  51  L.  ed.  1160,  27 
Sup.   Ct.  Rep.   762. 

187.  A  contract  concerning  governmental 
functions,  such  as  one  which  affects  the 
right  of  a  city  to  regulate  rates  of  a  water 
company,  must  be  strictly  construed;  and 
such  functions  cannot  be  held  to  have  been 
stipulated  away  by  doubtful  or  ambiguous 
provisions.  Rogers  Park  Water  Co.  v.  Fer- 
gus, 180  U.  S.  624,  21  Sup.  Ct.  Rep.  490, 

45:  702 
Cited  in  Owensboro  v.  Owensboro  Waterworks 
Co.  191  U.  S.  371.  48  L.  ed.  224,  24  Sup.  Ct. 
Rep.    82. 

188.  The  state  legislature  may  authorize 
a  municipal  corporation  to  contract,  for  a 
reasonable  number  of  years,  to  supply  the 
city  with  water,  and  to  regulate  water 
rates,  with  a  limitation  not  to  reduce  the 
then-existing  rates.  Los  Angeles  v.  Los 
Angeles  City  Water  Co.  177  U.  S.  558,  20 
Sup.  Ct.  Rep.  736,  44:  886 
Cited  in  Freeport  Water  Co.  v.  Freeport,  180 

IT.  S.  593,  45  L.  ed.  686,  21  Sup.  Ct.  Rep. 
493 — Detroit  v.  Detroit  Citizens'  Street  R. 
Co.  184  U.  S.  382,  46  L.  ed.  605,  22  Sup. 
Sup.  Ct  Rep.  410 — Vicksburg  Waterworks  Co. 
V.  Vicksburg,  185  U.  S.  82,  46  L.  ed.  816, 
22  Sup.  Ct.  Rep.  585 — Riverside  &  A.  R.  Co. 
V.  Riverside,  118  Fed.  741 — Denver  v.  Hub- 
bard, 17  Colo.  App.  367,  68  Pac  093 — 
Tampa  v.  Tampa  Waterworks  Co.  45  Fla. 
623,  34  So.  631 — -Reed  v.  Anoka,  85  Minn. 
207,  88  N.  W.  981— Knoxvllle  v.  Knozvllle 
Water  Co.  107  Tenn.  680,  61  L.R.A.  897,  64 
S.  W.  1075. 

189.  A  reservation  by  a  city  in  a  lease  of 
its  waterworks,  of  the  right  to  regulate 
rates,  provided  they  be  not  reduced  below 
the  then-existing  rates,  must,  if  valid,  be 
deemed  to  be  a  limitation  upon  the  right  of 
the  city  as  a  municipality  to  regulate  water 
rates,  and  not  a  mere  granting  back  by  the 
lessees  of  the  right  of  the  city  in  its  pro- 
prietary capacity  only.  Los  Angeles  v.  Los 
Angeles  City  Water  Co.  177  U.  S.  558,  20 
Sup.  Ct.  Rep.  736,  44:  886 

190.  The  power  to  regulate  the  rates  at 
which  water  shall  be  furnished  to  consumers 
in  a  municipality,  whether  furnished  by 
private  persons  or  by  the  municipality  it- 
self, was  included  in  the  authority  conferred 
by  Ky.  act  of  June  14,  1893,  §  3290,  on  a 


city  of  the  third  class,  to  provide  the  city" 
and  its  inhabitants  with  water  service  b^ 
contract  or  by  works  of  its  own,  and  to^ 
make  regulations  for  the  management  there- 
of, and  to  fix  and  regulate  to  prices  to  con- 
sumers. Owensboro  v.  Owensboro  Water- 
works Co.  191  U.  8.  358,  24  Sup.  Ct  Rep. 
82,  48: 2^T 

191.  A  contract  giving  a  water  company 
the  right  to  charge  certain  rates  for  thir- 
ty-years without  interference  by  new  ordi- 
nances changing  rates,  is  not  authorized  by 
111.  act  April  9,  1872,  empowering  cities  and 
villages  to  contract  with  such  companies  for 
a  supply  of  water  for  public  use  for  a 
period  not  exceeding  thirty  years,  and  III. 
act  April  10,  1872,  empowering  such  munic- 
ipalities to  authorize  persons  or  private  cor- 
porations to  construct  and  maintain  water- 
works "at  such  rates  as  may  be  fixed  by 
ordinance  and  for  a  period  not  exceeding 
thirty  years,"  since,  under  the  rule  requir- 
ing strict  construction  of  such  granta,  the 
clause  "for  a  period  not  exceeding  thirty 
years"  qualifies  the  words  "construct  and 
maintain,"  but  does  not  qualify  the  words 
"at  such  rates  as  may  be  fixed  by  ordi- 
nance." Freeport  Water  Co.  •  v.  Freeport, 
180  U.  S.  587,  21  Sup.  Ct.  Rep.  493,  45:  679 
Danville  Water  Co.  v.  Danville,  180  U.  S. 

619,  21  Sup.  a.  Rep.  505,  45:  696 

Cited  in  Rogers  Park  Water  Co.  v.  FeiKQV 
180  U.  S.  628,  45  L.  ed.  705.  21  Sup.  Ct.  Uep. 
490 — Omaha  Water  Co.  v.  Omaha,  77  C.  C. 
A.  272,  147  Fed.  6 — Tampa  v.  Tampa  Water- 
works Co.  45  Fla.  623,  34  So.  631 — Daven- 
port Gas  &  Electric  Co.  v.  Davenport,  124 
Iowa,  31,  08  N.  W.  802. 

192.  A  contract  with  a  waterworks  com- 
pany, fixing  maximum  water  rates  to  pri- 
vate consumers  for  thirty  years,  which,  un- 
less so  grossly  unreasonable  as  to  suggest 
fraud  or  corruption,  is  binding,  and,  as  such^ 
is  protected  against  impairment  by  the  eon- 
tract  clause  of  the  Federal  Constitution, 
could  be  made  by  the  city  of  Vicksburg  un- 
der the  authority  of  Miss.  Laws  1886,  chap. 
358,  §  5,  empowering  it  to  provide  for  the 
erection  and  maintenance  of  a  system  of 
waterworks  to  supply  that  city  with  water, 
and,  to  that  end,  to  contract  with  a  party 
or  parties  who  shall  build  and  operate  wa- 
terworks. Vicksburg  v.  Vicksburg  Water- 
works Co.  206  U.  S.  496,  27  Sup.  Ct.  Rep. 
762,  51:1155 

193.  Annual  rates  for  water  as  first  fixed 
are  not  made  irrevocable  by  a  contract  for 
the  sale  of  water  rights  for  a  fixed  sum. 
providing,  in  addition,  for  the  payment  of 
annual  rates,  to  "be  fixed  by  the  party  of 
the  first  part  [the  water  company]  as  al- 
lowed by  law."  Osborne  v.  San  Diego  Land 
A  Town  Co.  178  U.  S.  22,  20  Sup.  Ct.  Rep. 
860,  44: 961 
Cited  in  San  Diego  Land  &  Town  Co.  v.  Jasper, 

189  U.  S.  445,  47  L.  ed.  896,  23  Sup.  Ct. 
Rep.  571 — San  Diego  Flume  Co.  t.  Soather, 
44  C.  C.  A.  145,  104  Fed.  708— San  Diego 
Land  &  Town  Co.  v.  Jasper,  110  Fed.  706u 

194.  The  power  of  a  water  company  to- 
increase  its  annual  water  rates,  in  the  ab- 
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Benee  of  any  attempt  by  the  board  of  super- 
visors to  fix  such  rates,  is  not  precluded  by 
Cal.  act  1885/ §§  5,  8,  giving  the  supervis- 
ors power  to  fix  such  rates,  and  providing 
that  until  so  established,  or  after  they  shall 
have  been  abrogated  by  the  board  of  super- 
visors, "the  actual  rates  established  and 
collected''  by  those  who  furnish  water  shall 
be  deemed  and  accepted  as  the  legal  estab- 
lished rates  thereof.  Osborne  v.  Sian  Diego 
Land  &  Town  Co.  178  U.  S.  22,  20  Sup.  Ct. 
Rep.  860,  44:961 

195.  The  losses  from  distribution  of  wa- 
ter to  consumers  outside  of  the  city  are  not 
to  be  considered  in  fixing  the  rates  for  con- 
sumers within  the  city  by  ordinance.  San 
Diego  Land  A  Town  Co.  v.  National  City, 
174  U.  S.  739,  19  Sup.  Ct.  Rep.  804,  43:  1154 

196.  The  price  which  a  waterworks  plane 
brought  on  foreclosure  is  evidence  which  a 
board  of  supervisors  when  regulating  water 
rates  may  take  into  consideration  in  esti- 
mating the  value  of  the  plant,  on  which  the 
water  company  is  entitled  to  a  fair  return 
from  its  rates.  San  Diego  Land  &  Town  Co. 
v.  Jasper,  189  U.  S.  439,  23  Sup.  Ct.  Rep. 
571,  47: 892 

197.  The  valuation  of  a  waterworks  plant 
for  purposes  of  taxation  may  be,  considered 
by  the  courts  in  determining  the  reasonable- 
ness of  water  rates  as  fixed  by  a  board  of 
supervisors, — especially  where  such  valua- 
tion was  sworn  to  by  officers  of  the  water 
company.  San  Diego  Land  &  Town  Co.  v. 
Jasper,  189  U.  S.  439,  23  Sup.  Ct.  Rep.  571, 

47:  892 

198.  The  depreciation  in  value  of  a  water- 
works plant,  and  in  the  value  of  the  serv- 
ices rendered  to  consumers,  due  to  a  diminu- 
tion in  the  water  supply  from  a  long-con- 
tinued drought  from  which  the  surrounding 
country  has  suffered  since  the  passage  of  an 
ordinance  regulating  water  rates,  may  be 
considered  in  determining  the  reasonableness 
of  such  rates.  San  Diego  Land  &  Town  Co. 
V.  Jasper,  189  U.  S.  439,  23  Sup.  Ct.  Rep. 
571,  47:  892 

199.  Irrigation  rates  established  by  a 
board  of  supervisors  are  not  necessarily  un- 
reasonable because  they  will  only  yield  a 
full  return  on  the  total  value  of  the  plant 
when  the  water  company  shall  serve  the  en- 
tire area  which  its  system  will  supply.  San 
Diego  Land  &  Town  Co.  v.  Jasper,  189  U.  S. 
439,  23  Sup.  Ct.  Rep.  571,  47:892 
Cited  In  Stanislaus  County  v.   San  Joaquin  6t 

K,  River  Canal  &  Irrig.  Co.  102  U.  S.  215, 
48  L.  ed.  414,  24  Sup.  Ct.  Rep.  241— Boise 
City  Irrig.  &  Land  Co.  v.  Clark,  G5  C.  C.  A. 
406.  1.31  Fed.  422— Brunswick  &  T.  Water 
District  V.  Maine  Water  Co.  99  Me.  380,  59 
Atl.   537. 

200.  The  court  will  not  fix  the  amount  of 
water  rates  on  holding  that  the  rates 
charged  are  unreasonable;  but,  under  Cal. 
act  1885,  resort  must  first  be  had  to  the 
body  designated  by  the  law  to  fix  proper 
rates,   which   is  the   board   of  supervisors. 


Osborne  v.  San  Diego  Land  &  Town  Co.  178 
U.  S.  22,  20  Sup.  Ct.  Rep.  860,       44:  961 

201.  An  opportunity  to  be  heard  upon  the 
question  of  water  rates  fixed  by  ordinance 
IS  not  denied  where  there  are  conferences 
between  the  officers  of  the  corporation  whose 
rates  are  fixed  and  the  municipal  authorities, 
although  these  officers  are  not  allowed  to  be 
present  at  the  final  meeting  when  the  ordin- 
ance is  passed.  San  Diego  Land  &  Town  Co. 
V.  National  City,  174  U.  S.  739,  19  Sup.  Ct. 
Rep.  804,  43:  1154 

Editorial  notes. 

[Water  rates  as  taxes.     21  L.R.A.  519. 

Legislative  regulation  of  rates.  33  L.R.A. 
181. 

State  regulation  of  rates  of  irrigation 
company.     12  L.R.A.(N.S.)    711.] 
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See  Waters,  III. 


-•-•- 


WATERWORKS. 

Impairment  of  Obligations  of  Contract  Ex- 
empting from  Taxation,  see  Constitu- 
tional Law,  1131. 

Impairment  of  Contract  Obligations  by  Au- 
thorizing City  to  Sell,  see  Constitu- 
tional Law,  1547. 

Construction  of  Contract  for  Erection  of, 
see  Contracts,  687-691. 

Condemnation  of,  under  Power  of  Eminent 
Domain,  see  Eminent  Domain,  51,  52. 

See  also  Waters,  III. 


WAX. 

Necessity  of,  to  Validity  of  Seal,  see  Seal, 
1,2. 


WEAPONS. 


Carrying  Weapons,  see  Carrying  Weapons. 


^»» 


WEARING  APPAREIi. 

Exemption  from  Duty,  see  Duties,  122. 
Right  of  State  to  make.  Exempt  from  Execu- 
tion, see  Execution,  35. 


WEATHER  BUREAU. 

Record  kept  by  Employee  in  Signal  Service 
as  Evidence,  see  Evidence,  1099. 
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WEBBING— WHARVES,  H, 


TIHBBBING. 

Duty  on,  see  Duties,  228,  229. 


^^ 


WEEDS. 

Denial    of   Equal   Protection    to   Kailroads 
as  to,  see  Constitutional  Law,  273. 


^^ 


WEEK. 

What  Constitutes,  see  Time,  8. 


-♦-^ 


WEIGHTS  AND  MEASURES. 

Custom    as    to^    see  Custom    and    Usage, 
47. 


^•» 


WEIiliS. 

User  of  Driven  Well  as  Infringer,  see  Pat- 
ents, 1120. 


WEST  FLORIDA. 

Land  Grants  in,  see  Private  Land  Claims. 


WEST  POINT. 

Counting  Time  of  Service  at,  in  Determining 
Pay  of  Officer,  see  Army  and  Navy,  91, 
92. 


-♦-^ 


WEST  VIRGINIA. 

Boundary  of,  see  Boundaries,  54. 
Compacts  with  other  States  and  with  Na- 
tion Grenerally,  see  States,  VII. 


WHARVES. 

I.  In  General,  1, 
II,  Right  to  Make,  2» 

III,  Otimership  and  Bight  to  Use,  8-7. 

IV,  Deeds  or  Leases,  S-12, 

V,  Bights  and  Liabilities  of  Wharfin- 
gers and  Shipowners,  13- 17. 
VI.  Wharfage,  18-24. 

a.  In  General,  18-20, 
"b,  Beasonahleness,  21-3. 
c.  Legislative  Control,  24. 

Jurisdiction  of  Action  for  Damage  by  Col- 
lision with,  see  Admiralty,  187-189. 

Admiralty  Jurisdiction  over  Suit  for  Injury 
to,  by  Fire,  see  Admiralty,  195. 


Conclusiveness  of  Finding  as  to,  see  Appeal 
and  Error,  4944. 

Considering  Question  of  Obstruction  by,  af- 
ter Remand,  see  Appeal  and  Error, 
6548. 

Collision  with  Vessel  Moored  at,  see  Colli- 
sion, II.  f. 

Collision  with  Vessel  Leaving,  see  Gollision, 
207-216. 

Power  of  State  to  Authorize  pier  to  Protect 
Navigation,  see  Commerce,  113. 

Wharfage  Regulatious  as  Tonnage  Duty,  see 
Commerce,  VII.  a. 

Appropriating  Wharfage  Rights  as  Impair- 
ment of  Contract  Obligations,  see  Con- 
stitutional Law,  1206. 

Dedication  by  City  for  Dock,  see  Dedication, 
9,  17,  18. 

Condemning  Riparian  Rights  for,  see  Em- 
inent Domain,  29,  60,  61. 

Judicial  Notice  of  Wharf  and  Dock  Line, 
see  Evidence,  49. 

Burden  of  Proof  in  Action  for  Obstructing, 
see  Evidence,  695. 

Burden  of  Proving  that  Wharf  ia  an  Ob- 
struction, see  Evidence,  794. 

Wharfage  Right  in  City  Streets,  see  Con- 
stitutional Law,  486;   Highways,  47a. 

Injunction  to  Protect  Rights  in  Wharves  or 
Abuse  of  Wharfing  Privileges,  see  In- 
junction, 5 1-5  2a. 

Maritime  Lien  on,  see  Maritime  Liens,  6. 

Power  of  Municipality  as  to  Wharf  and 
Harbor  Regulations,  see  Municipal  Cor- 
porations, 56. 

Liability  of  Contractor  for  Negligence  while 
Constructing  Pier,  see  Negligence,  11. 

Possession  of,  as  Notice  of  Rights  in,  see 
Notice,  54. 

As  Nuisances,  see  Nuisances,  9,  10. 

Sewer  on  Land  Used  for,  as  Nuisance,  see 
Nuisances,  3. 

Use  of  Water  Front  for  Wharfing  Purposes, 
see  Waters,  I.  d,  2,  & ;  107. 


J.  In  General. 

1.  There  is  no  difference  in  principle  be- 
tween ground  dedicated  as  a  quay  to  public 
use,  and  the  streets  and  alleys  of  a  town, 
and,  as  to  streets,  a  king  cannot  rightfully 
grant  them.  New  Orleans  v.  United  Stat(>s. 
10  Pet.  662,  9:  573 

Cited  In  United  Land  Asso.  v.  Knight,  85  Cat 
461,  24  Pac.  818— Mankato  v.  WUlard.  13 
Minn.  26,  07  Am.  Dec.  208,  Gil.  1 — Parri»h 
V.  Stephens,  1  Or.  76 — ^Philadelphia  v.  Slo* 
cum,  37  Phila.  Leg.  Int.  412 — Gardiner  t. 
Tlsdale,  2  Wis.  192,  60  Am.  Dec  407. 


II,  Bight  to  Mahe. 

Eight  to  Establish  in  Navigable  Waters  as 

Involving  Federal  Question,  see  Courts, 

539. 
Right  under  Compact  between  Maryland  and 

Virginia,  see  States,  169. 
Question  as  to  Nuisance  as  One  of  Fact, 

see  Trial,  199. 
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lUght  of  Municipality,  see  Waters,  95,  102. 
By  Public  Authorities,  see  Waters,  107. 

2.  The  right  to  erect  and  maintain  per- 
manent wharves  could  not  be  acquired  un- 
<ler  Md.  act  December  19,  1791,  authorizing 
licenses  for  wharves  in  the  waters  of  the 
Potomac  and  the  eastern  branch  to  be  given 
by  commissioners  "until  Congress  shall  ex- 
ercise jurisdiction  and  government  within 
said  territory."  Morris  v.  United  States, 
174  U.  S.  196,  19  Sup.  Ct.  Rep.  649, 

43:  946 
Editorial  note. 

[Right  to  erect.    40  IuR.A.  635.] 


Ill,  OiDnerahip  and  Right  to  Uae. 

Presumption  of  Dedication  to  Public,  see 
Evidence,  746. 

Liability  of  Public  Wharf  to  Levy  of  Execu- 
tion, see  Execution,  33,  34. 

Liability  of  City  Discharging  Sewerage  on 
its  own  Tide  Lands  so  as  to  Injuriously 
Affect  Wharves,  see  Municipal  Corpora- 
tions, 159. 

Use  of  Water  Front  for  Wharving  Out,  see 
Waters,  I.  d,  2,  h. 

See  also  infra,  8,  15-17. 

3.  Wharves,  from  their  nature,  must  be 
kept  free  of  access  to  owner's  customers,  but 
do  not  thereby  become  public  property.  Ir- 
win V.  Dixion,  9  How.  10,  13:  25 
€i1ed  In  Bainbridge  v.  Sherlock,  29  Ind.  372, 

05  Am.  Dec.  644 — Root  v.  Com.  38  Phlla. 
Leg.  Int.  365 — Galveston  y.  Menard,  23  Tex. 
407. 

4.  Whether  wharves  or  piers  are  public 
or  private  depends  upon  the  purpose  for 
which  they  were  built,  the  uses  to  which 
they  have  been  applied,  the  place  where 
located,  and  the  nature  and  character  of 
the  structure.  Dutton  v.  Strong,  1  Black, 
1,  17: 29 
Cited  in  Case  v.  Loftns,  6  L.R.A.  689,  14  Sawy. 

210,  89  Fed.  734— Mobile  v.  Moog,  53  Ala. 
668 — ^New  York,  N.  H.  &  H.  R.  Co.  v.  Long, 
72  Conn.  22,  43  Atl.  559 — Mills  v.  Evans, 
100  Iowa,  716,  69  N.  W.  1043— Thousand 
Island  S.  B.  Co.  v.  Vlsger,  179  N.  T.  210, 
71  N.  E.  764. 

6.  A  wharf  in  the  harbor  of  a  city,  at  the 
foot  of  a  public  street,  built  by  a  railway 
company  under  authority  from  the  city,  in 
addition  to  adequate  terminal  facilities,  for 
the  purpose  of  more  conveniently  procuring 
the  transportation  of  freight  beyond  its  own 
line  by  such  carriers  as  it  might  select,  is 
not  a  public  wharf,  whose  use  can  be  de- 
manded by  a  shipper  on  payment  of  reason- 
able hire,  for  the  purpose  of  employing  ves- 
sels of  his  own  selection  for  the  further 
carriage  of  his  goods.  Louisville  &  N.  R. 
Co.  V.  West  Coast  Naval  Stores  Co.  198  U. 
S.  483,  25  Sup.  Ct.  Rep.  745,  49:  1135 

6.  Where  a  wharf  had  been  open  to  the 
public,  one  accustomed  to  pass  over  it  can- 
not be  deemed  a  trespasser  so  as  to  affect 
Ills  right  to  recover  for  injuries  received, 


in  repeating  his  act  after  a  new  station  or 
landing  has  been  adopted,  before  notice  is 
given  that  the  rights  of  the  public  are  ter- 
minated. New  Orleans,  M.  £  C.  R.  Co.  v. 
Banning,  15  Wall.  649,  21:  220 

Cited  in  Bennett  v.  Louisville  &  N.  R.  Co.  102 

U.   S.   580,   26  L.  ed.   236 — Helssenbuttel   ▼. 

New  York,  30  Fed.  458— Texas  &  St.  L.   R. 

Co.   V.   Orr,   46  Ark.   204— Indiana   B.   &  W. 

R.  Co.  V.  Barnhart,  115  Ind.  408,  16  N.   E. 

121— Toledo,  St.  L.  &  K.  C.  R.  Co.  v.  Hack. 

8   Ind.   App.   373,   35   N.    E.   573 — Smith   v. 

Texas  &  P.  R.  Co.  2  Posey  Unrep.  Cas.  (Tex.) 

330. 

7.  A  public  quay  in  a  city,  dedicated  to 
public  use,  does  not  cease  to  be  locus  pub- 
licus  and  become  private  property  because 
it  is  leased  by  the  public  authorities  for 
a  purpose  subservient  to  the  public  use. 
New  Orleans  v.  Louisiana  Constr.  Co.  140 
U.  S.  654,  11  Sup.  Ct  Rep.  968,  35:  556 
Cited  in  St.  Anna's  Asylum  v.  New  Orleans,  104 

La.    401,    29    So.    117— Louisiana    Constr.   & 

Improv.  Co.  v.  Illinois  C.  R.  Co.  49  La.  Ann. 

551,   37   L.R.A.   668,   21   So.   891— Fleitas   v. 

New  Orleans,  51  La.  Ann.  5,  24  So.  623. 


IV,  Deeds  or  Leases* 

Right  to  Use  of.  Passing  by  Deed  as  Appur- 
tenant, see  Deeds,  66. 
See  also  supra,  1,  7. 

8.  A  grant  of  the  right  of  using  a  wharf 
built  refers  only  to  the  structure  then  erect- 
ed, where  the  right  was  not  attached  as  an 
incident  to  any  estate.  Linthicum  v.  Ray, 
9  WalL  241,  19:  657 

9.  Where  the  lease  of  a  wharf  by  a  city 
stipulated  that,  if  the  right  to  collect 
wharfage  should  be  suspended  for  any  period 
by  the  intervention  of  third  parties,  the 
time  of  such  suspension  should  be  added  to 
the  term,  it  gave  no  right  to  any  allowance 
for  the  interruption  of  navigation  by  the 
war  while  the  right  to  collect  was  in  no 
wise  suspended.  Marshall  v.  Vicksburg,  15 
Wall.  146,  21:121 

10.  Where  the  agreement  in  a  lease  of  a 
wharf  provided  that,  in  case  the  right  to  col- 
lect wharfage  or  rents  was  interrupted  or 
defeated  permanently,  the  property  was  to 
revert  to  the  grantor,  a  reduction  of  -wharf 
charges  by  the  city,  made  at  leS3ee*s  request, 
will  not  work  such  forfeiture.  Marshall  v. 
Vicksburg,  15  Wall.  146,  21 :  121 

11.  A  wharfage  charge  of  $1  each  on  ves- 
sels touching  at  a  landing,  exacted  by  or- 
dinance of  a  city  as  a  tax  the  city  reserved 
the  right  to  levy  in  an  indenture  by  which 
the  landing  was  conveyed  to  it,  is  not  a 
violation  of  an  agreement  therein  that  the 
grantee  should  receive  all  wharfages  ac- 
cruing from  the  premises  for  a  specified 
period.  Marshall  v.  Vicksburg,  15  Wall. 
146,  21:121 

12.  Quarantines  established  by  a  city  with 
the  consent  of  the  grantor  of  premises  to  it 
by  an  instrument  giving  him  the  right  to 
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receive  all  wharfages  for  a  specific  period 
are  not  within  a  provision  of  such  agreement 
for  the  reversion  of  the  premises  if  the 
right  to  collect  wharfage  should  he  "in- 
terrupted or  defeated  permanently"  by  the 
city  authorities.  Marshall  v.  Vicksburg,  15 
Wall.   146,  21 :  121 


F.  Bights  and  LiahiliUes  of  Wharfingers 
and  Shipowners, 

Whether  Drain  Causes  Accumulation  at 
Wharf  as  Question  of  Fact,  see  Trial, 
200. 

13.  A  wharfinger  is  bound  to  exercise 
reasonable  diligence  in  ascertaining  the  con- 
dition of  the  berths  at  his  wharves,  and,  if 
there  is  any  dangerous  obstruction  therein, 
to  remove  it  or  to  give  due  notice  of  its  ex- 
istence to  vessels  about  to  use  the  berths. 
Smith  V.  Burnett,  173  U.  S.  430,  19  Sup. 
Ct.  Rep.  442,  43:  756 
Cited    in    Hartford    &    N.    Y.    Transp.    Co.    v. 

Hughes,  125  Fed.  083— The  Neille,  130  Fed. 
215— Philadelphia  &  R.  R.  Co.  v.  Walker,  139 
Fed.  857 — Look  v.  Portsmouth  K.  &  N.  Y. 
Street  R.  Co.  141  Fed.  185 — Garfield  &  P. 
Coal  Co.  V.  Rockland-Rockport  Lime  Co.  184 
Mass.  63,  61  L.R.A.  054,  100  Am.  St.  Rep. 
543,   67  N.   E.   863. 

14.  The  owner  of  a  pier  is  not  liable  for 
injury  to  a  vessel  while  entering  a  berth  at 
the  pier,  by  a  spindle  of  a  sunken  dredge 
the  location  of  wliich  was  not  known,  where 
he  merely  assented  to  the  occupation  of  the 
berth,  and  the  agent  of  the  vessel,  who  was 
acquainted  with  the  danger  or  put  upon  in- 
quiry respecting  it,  assumed  the  responsi- 
bility of  providing  the  vessel  with  a  safe 
berth.  Panama  R.  Co.  v.  Napier  Shipping 
Co.  166  U.  S.  280,  17  Sup.  Ct.  Rep.  572, 

41:  1004 

15.  The  owner  of  a  bridge  pier  construct- 
ed on  the  shore  of  a  navigable  lake  cannot 
be  deemed  to  have  consented  to  the  mooring 
of  vessels  there,  where  such  pier  was  not  lo- 
cated in  a  harbor  or  other  usual  resting 
place  for  vessels,  did  not  extend  below  low- 
water  mark,  and  had  not  been  used  by  oth- 
ers for  mooring  vessels,  or  held  out  as  in- 
tended for  such  use.  Dutton  v.  Strong,  1 
Black,  1,  17:  29 

16.  Where  a  master  attached  a  vessel  to 
a  pier  without  any  authority  from  the  own- 
er of  the  pier,  either  express  or  implied, 
and  he  had  no  business  to  transact  with 
such  owner,  and  the  vessel  was  not  going  to 
the  pier  for  freight,  all  pretense  of  a  license 
fails.     Dutton  v.  Strong,  1  Black,  1, 

17:29 

17.  Where  the  master,  to  avoid  peril  to 
the  vessel,  had  wrongfully  attached  the  ves- 
sel to  a  pier,  and  the  necessary  effect  of  the 
trespass  would  be  to  injure  or  destroy  the 
pier,  the  peril  of  the  vessel  imposed  no  ob- 
ligations upon  the  owner  of  the  pier  to  al- 
low her  to  remain.  On  the  contrary,  he  had 
a  clear  right  to  interpose,  and  disengage  the 


vessel  from  the  pier  to  which  she  had  been 
wrongfully  attached,  as  the  only  means  in 
his  power  to  relieve  his  property  from  the 
impending  danger.  Dutton  ▼. "Strong,  1 
Black,  1,  17:  2» 

Editorial  note. 

Rights   of   wharf  owners  or   lessees. 

24:37a 


VI,  Wharfage. 
a.  In  General, 

Wharfage  as  Regulation  of  Commerce,  see 

Commerce,  346-351. 
Wharfage  as  Tonnage  Duty,  see  Commerce^ 

563-570. 
Estoppel  to  Claim  Forfeiture  by  Reduction 

01  Charges,  see  Estoppel,  116. 
Lien  for,  see  Maritime  Liens,  12. 
See  also  supra,  11,  12;  infra,  24;  Waters, 

95. 

18.  Wharfage  is  a  charge  or  rent  for  the 
temporary  us«  of  the  wharf.  Parkersburg  k 
O.  River  Transp.  Co.  v.  Parkersburg,  107  U. 
S.  691,  2  Sup.  Ct.  Rep.  732,  27:  584 
Cited  in  The  Allianca,  56  Fed.  610. 

19.  The  owner  of  a  private  wharf  situate 
in  or  near  a  harbor  for  public  use  is  en- 
titled to  charge  a  reasonable  wharfa(;e.  sub- 
ject to  regulations  enacted,  by  the  legisla- 
ture.    Dutton   V.    Strong,    1    Black,    1. 

17:29 
Cited  in  Parkersburg  &  O.  Transp.  Co.  v.  Par- 
kersburg,  107  U.  S.  699,  27  L.  ed.  587.  2 
Sup.  Ct.  Rep.  732 — Potomac  8.  B.  Co.  t. 
Upper  Potomac  S.  B.  Co.  109  U.  S.  6^6. 
27  L.  ed.  1075.  3  Sop.  Ct.  Rep.  445 — Illinois 
C.  R.  Co.  v.  Illinois,  146  U.  S.  446,  36  L.  ed. 
1040.  13  Sup.  Ct.  Rep.  110— Illinois  v.  Illi- 
nois C.  R.  Co.  33  Fed.  755 — The  Wm.  H. 
Brinsfleld,  39  Fed.  216 — Heron  v.  The  Mar- 
chioness. 42  Fed.  173 — Tjeverich  t.  Mobile. 
110  Fed.  175— West  Coast  Naval  Stores  Co. 
V.  Louisville  &  N.  R.  Co.  57  C.  C.  A.  674. 
121  Fed.  648 — Demopolis  ▼.  Webb.  87  Ala. 
669,  6  So.  408 — Ralnbrldge  v.  Sherlock.  29 
Ind.  369,  95  Am.  Dec.  644 — Sherlock  r. 
Balnbridge,  41  Ind.  43,  13  Am.  Rep.  SOS- 
Grant  V.  Davenport.  18  Iowa,  192 — Ziegele 
V.  Richelieu  &  O.  Nav.  Co.  S  A  pp.  DIv.  85. 
38  N.  Y.  Supp.  1022 — ^Barrlngton  ▼.  Commer- 
cial Dock  Co.  15  Wash.  174,  83  L.R.A.  117» 
45  Pac.  748. 

20.  A  vessel  landing  at  a  wharf  or  pier 
owned  by  an  individual  or  hy  a  municipal 
or  other  corporation  may  be  charged  a  just 
compensation  for  the  use  of  such  property. 
Cannon  v.  New  Orleans,  20  Wall.  577, 

22:417 
Cited  In  Northwestern  Union  Packet  Co.  v.  SL 
Louis,  100  U.  S.  428.  25  L.  ed.  690— New  Or- 
leans, M.  &  T.  R.  Co.  V.  Ellerman,  105  U.  S. 
172,  26  L.  ed.  lOlT— Cincinnati.  P.  B.  S,  Jk  P. 
Packet  Co.  v.  Catlettsbnrs,  105  U.  8.  562. 
26  L.  ed.  1170 — Wiggins  Ferry  Co.  v.  Bast 
St  Louis,  107  U.  8.  376,  27  L.  ed.  423,  2 
Sap.  Ct.  Rep.  257 — Johnson  v.  Chicago  ft  P- 
Elevator  Co.  119  U.  S.  400,  30  L.  ed.  451.  T 
Sup.  Ct.  Kep.  254 — Huse  v.  Glover.  119  r.  S. 
650,   30  L.  ed.  491,  7   Sup.  Ct.  Rep.  313— 
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•Covington  &  C.  Bridge  Co.  v.  Kentucky,  154 
XJ.  S.  211,  38  L.  ed.  966,  4  Inters.  Com.  Rep. 
653,  14  Sup.  Ct.  Rep.  1087— Leathers  v.  Aik- 
en, d  Fed.  681 — The  Geneva,  16  Fed.  876 — 
Silver  V.  Tobln,  28  Fed.  547— The  Dora  Mat- 
thews, 31  Fed.  619 — The  Wm.  H.  Brlnsfield, 
39  Fed.  216 — De  Bary  Bay  a  Merchants'  Line 
V.  JacksoDsvlIIe,  T.  &  K.  W.  R.  Co.  40  Fed. 
394 — People  ex  rel.  English  v.  Roberts,  92 
Cal.  664.  28  Pac.  689— Indian  River  S.  B. 
Co.  V.  East  Coast  Transp.  Co.  28  Fla.  433, 
29  Am.  St.  Rep.  238,  10  So.  480 — Keokuk 
y.  Keokuk  Northern  Line  Packet  Co.  45  Iowa, 
207 — New  Orleans  v.  Wllmot,  31  La.  Ann. 
66 — Ellerman  v.  Morgan's  L.  &  T.  R.  &  S. 
S.  Co.  34  La.  Ann.  703 — Morgan's  L.  &  T.  R. 
ft  S.  S.  Co.  V.  Board  of  Health,  36  La.  Aun. 
670 — Shreveport  v.  Red  River  &  Coast  Line, 
37  La.  Ann.  566,  55  Am.  Rep.  504 — ^Louisiana 
Constr.  &  Improv.  Co.  v.  Illinois  C.  R.  Co. 
49  La.  Ann.  548,  37  L.  R.  A.  667,  21  So.  891 
— Mt.  Hope  Cemetery  v.  Boston,  158  Mass. 
612,  35  Am.  St.  Rep.  515,  33  N.  B.  695— 
Portland  v.  Montgomery,  38  Or.  224,  62  Pac. 
755 — Elizabeth  v.  The  Geneva,  40  Phlla.  Leg. 
Int.  352— State  v.  Faudre.  54  W.  Va.  123,  63 
L.R.A.  878,  102  Am.  St.  Rep.  927,  46  S.  E. 
269 — Farnum  v.  Johnson,  62  Wis.  625,  22 
N.    W.    751. 


Editorial  notes. 

Right   to    charge   wharfage. 
103.] 

"b.  Reasonableness, 


[70    L.R.A. 
24:  373 


As  a  Legislative  Question,  see  Courts,  218. 
Validity    of    Rates    Averred    to    Constitute 

Tonnage  Duties  as  Presenting  Federal 

Question,  see  Courts,  541. 

21.  Wharfage  at  all  public  wharves  must 
be  at  a  reasonable  rate.  Parkersburg  &  O. 
River  Transp.  Co.  v.  Parkersburg,  107  U.  S. 
691,  2  Sup.  Ct.  Rep.  732,  27:  584 
Cited  in  Allen  v.  Baltimore  &  O.  R.  Co.   114 

U.  8.  316,  29  L.  ed.  201,  5  Sup.  Ct.  Rep. 
924 — Silver  v.  Tobln,  28  Fed.  547 — Eisenbach 
T.  Hatfleld,  2  Wash.  271,  12  L.R.A.  647,  26 
Pac.  539. 

22.  Whether  wharfage  is  reasonable  must 
be  determined,  in  the  absence  of  paramount 
legislation  of  Congress,  by  the  local  or  state 
law.  Parkersburg  &  O.  River  Transp.  Co. 
V.  Parkersburg,  107  U.  S.  691,  2  Sup.  Ct. 
Rep.  732.  27:584 
Cited  in  Portland  v.  Montgomery,  38  Or.  224, 

62  Pac.  755. 

23.  The  amount  of  disposition  of  revenue 
derived  by  the  owner  of  a  wharf  from  wharf- 
age is  immaterial  in  the  determination  of 
the  reasonableness  thereof.  Parkersburg  & 
Ohio  River  Transp.  Co.  v.  Parkersburg, 
107    U.   S.   691,    2   Sup.   Ct.   Rep.    732, 

27:584 
Cited  in  Cottlng  v.  Kansas  City   Stock  Yards 
Co.    (Cottlng  V.    Godard)    183   U.    S.   95,  46 
L.  ed.  103,  22  Sup.  Ct  Rep.  80. 

c.  Iiegislative  Control, 

See  also  supra,  19. 


administrative,  and  may  be  revoked  at  any 
time.  The  sole  ground  of  the  right  to  collect 
wharfage  at  all  is  that  it  is  a  reasonable 
compensation  which  it  is  allowed  by  law  to 
charge  for  the  actual  use  of  structures  pro- 
vided, at  its  expense,  for  the  convenience  of 
vessels  engaged  in  navigation.  New  Orleans, 
M.  &  T.  R.  Co.  V.  Ellerman,  105  U.  S.  166, 

26:  1015 
Cited  in  New  Orleans  Waterworks  Co.  v.  Lou- 
isiana Sugar  Ref.  Co.  125  U.  S.  32,  31  L.  ed. 
612,  8  Sup.  Ct.  Rep.  741 — Essex  Public  Road 
Board  v.  Skinkle,  140  U.  S.  342.  35  L.  ed. 
449,  11  Sup.  Ct.  Rep.  790 — Louisiana  Constr. 
&  Improv.  Co.  v.  Illinois  C.  R.  Co.  49  La. 
Ann.  557.  37  L.R.A.  671,  21  So.  891— Mt. 
Hope  Cemetery  v.  Boston,  158  Mass.  512,  35 
Am.  St.  Rep.  515,  33  N.  E.  695— Browne  v. 
Turner,  176  Mass.  15,  56  N.  B.  969. 


WHISTLE. 

At  Railway   Crossing,   see  Railroads,   161, 
165,  167. 


WHOIJBSAIiE   DEAI/EKS. 

Federal  License  Tax  on,  see  Internal  Rey< 
enue,   143. 


WICHITAS. 

Nature  of  Tribal  Title  to  Lands,  see  In- 
dians, 89. 


WIDOW. 

■ 

As  Stockholder,  see  Banks,  246. 

Vested  Rights  of,  see  Constitutional  Law, 

922. 
Right    of    Action    for    Causing    Husband's 

Death,  see  Death,  5,  9. 
Descent  and   Distribution  to,   see   Descent 

and  Distribution,  I.  c. 
Dower  Rights  of,  see  Dower. 
Estoppel    to    Claim    Dower,    see    Estoppel, 

126. 
Presumption   as  to   Domicil,   see  Evidence, 

188. 
Judgment  Against,   in  two  Capacities,  see 

Judgment,  18. 
Liability  on  Partnership  Debts,  see  Limita- 
tion of  Actions,  613. 
Right  of,  to  Pension,  see  Pensions,  13. 
Competency  as  Witness,  see  Witnesses,  28. 


#•» 


WIDTH. 

Of  Streets,  see  Highways,  6. 


-•-•- 


WILD  ANIMALS. 


24.  Whatever  powers  a  municipal  body  en- 
joys over  the  subject  of  wharfage  are  de-    Liability   for   Injury   by,   see   Animals,   2, 
rived  from  the  l^islature;  they  are  merely  3. 
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WIIiD  liAND. 

Due  Process  in  Making  Overt  Acts  of  Own- 
ership a  Disseizin  of,  see  Constitutional 
Law,  509. 

Due  Process  in  Statute  for  Acquiring  Title 
to,  by  Adverse  Possession,  see  Constitu- 
tional Law,  688. 

Estate  by  the  Curtesy  in,  see  Curtesy,  5. 

Constructive  Seisin  of,  see  Real  Property, 
7. 


WIIiFUIiliY. 

Meaning  of  Term,  see  Statutes,  330,  331. 


wHiiiS. 

I.  The  Inatmiment;  Form;  Requiaites; 
Validity,  I'Se. 
a.  In   General;   Conditional   WiU, 

1-2. 
"b.  Execution;  Attestation,  3-9. 
o.  Revocation;  Reviving,  10-6. 

d.  Who  May  Make;  Capacity,  17- 

8. 

e.  Probate;  Contest;  Foreign  WiUa, 

19-36. 

f.  Codicil,  36. 

II.  Nuncupative;  Holographic,  37-8, 

III.  Devise  and  Legacy,  39-2S7. 

a.  Construction  Oenerally;  /tit* 
plied  Gift,  39-63. 

h.  DescHption  of  Beneficiaries; 
Who  May  Take,  64-9. 

€•  Children  not  Mentioned;  Dis- 
herison, 70-3. 

d.  Restrictions  on  Charitable  Be- 

quest or  Devise,   74-5. 

e.  What  Property  Passes,  76-96. 

f.  Partial  Intestacy,  97-102. 

g.  Nature    of    Estate    or    Interest 

Created,   103-216. 

1.  In  General,  103-8. 

2.  Life  or  Fee,  109-33, 

a.  Estates  Tail;  Rule  in  Shel- 
ley's Case,  134-43. 

4.  Estate  or  Gift  upon  Condi- 

tion, 144-71. 

5.  Remainders,   172-6. 

6.  Executory   Devises;    Condi- 

tional   Limitations,     176- 
93. 

7.  Education,  194-6. 

8.  Interests    of    Several;    Sur- 

vivorship, 196-2  GO. 

9.  Vested  or  Contingent  Inter- 

ests, 201-16. 

a.  In  General,  201-6. 

b.  Remainders,  206-16. 
h.  Election;  Aceptance,  217-26. 

i.  Equitable  Conversion,  226-36. 

j.  Charge  upon  Donee  or  Land 
Devised,  236-61b. 

le.  Ademption;  Revocation;  Deduc- 
tion; General  and  Specific 
Legacies,  262-7. 

IV.  Suit  to  Construe  or  Reform,  268- 

60. 


Equitable  A.^sigiunent  of  Legacy,  see  As- 
signment,  26. 

Assumpsit  by  Residuary  Legatee,  see  As- 
sumpsit, 4. 

Conflict  of  Laws;  what  Law  Governs,  see 
Conflict  of  Laws,  I.  i,  2. 

Estoppel  by  Taking  Benefit  of  Provision 
in,  see  Estoppel,  214. 

As  Evidence,  see  Evidence,  IV.  j. 

Presumption  as  to  Domicil  of  Testator,  see 
Evidence,  188. 

Testamentary  Recognition  of  Legitimacy  of 
Child,  see  Evidence,  207,  208. 

Presumption  of  Continued  Ownership  by 
Testator,    see   Evidence,    698. 

Presumption  of  Payment  by  Advancement 
or  Bequest,  see  Evidence,  831,  832. 

Admissibility  of  Certified  Copy,  see  Eri- 
dence,  927. 

Admissibility  as  Ancient  Instrument,  see 
Evidence,  1045. 

Secondary  Evidence  of,  see  Evidence,  946. 

Sufficiency  of,  see  Evidence,  1191. 

Parol  Evidence  that  Clauses  Were  Inserted 
Contrary  to  Testator's  Instructions,  see 
Evidence,  1542. 

Confidential  Communications  of  Testator  to 
Attorney  as  Evidence,  see  Evidence, 
1928, 1929. 

Declaration  of  Testator  as  Evidence  of  Exe 
cution,  see  Evidence,  1958. 

Declarations  of  Testator  as  Evidence  on  Is- 
sue of  Forgery,  see  Evidence,  1939. 

Declarations  of  Testator  as  to  Place  of  Dom- 
icil, see  Evidence,  1961. 

Relevancy  of  Evidence  on  Issue  of  Validity 
of,  see  Evidence,  2621,  2623. 

Administration  of  Estate,  see  Executors  and 
Administratbrs. 

Powers  of  Executor,  see  Executors  and  Ad- 
ministrators, IV.  a. 

Right  of  Testator  to  Appoint  Executor,  see 
Executors  and  Administrators,  2. 

Title  of  Executor  under  Will,  see  Executors 
and  Administrators,  49. 

Decree  of  Alcalde  Declaring  Validity  of, 
see  Judgment,  357. 

Devisees  and  Legatees  as  Necessary  Parties 
to  Action,  see  Parties,  241-254. 

Provision  in,  for  Continuance  of  Partner- 
ship Business,  see  Partnership,  194- 
199. 

Creation  of  Perpetuity  by,  see  Perpetui- 
ties. 

Powers  Created  by,  see  Powers. 

Execution  of  Power  by,  see  Powers,  XL 

Registry  of,  see  Real  Property,  75. 

Manumission  of  Slaves  by,  see  Slaves,  23, 
28,  82. 

Retrospective  Statute  Changing  Time  of 
Taking  Efi'ect,  see  SUtutes,  568. 

Testamentary  Trust,  see  Trusts. 

Rights    of    Purchasers    from    Devisee, 
Vendor  and  Purchaser,  139,  179. 
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J.  The  Instrument;  Farmf  BequiaUesf 

Validity. 

a.  In  General!  Conditional  WiU, 

Sufficiency  of*  Evidence  of  Undue  Influence, 

see  Eridence,  2312. 
Necessity  of  Making  Gift  Causa  Moriia  by 

Will,  see  Gift,  9. 
Invalid  Will  as  Declaration  of  Trust,  see 

Trusts,  11. 

1.  A  will  reciting  that,  being  about  to 
take  a  long  journey,  and  knowing  the  un- 
certainty of  life,  testator  deems  it  advisable 
to  make  a  will,  etc.,  is  not  a  conditional 
will,  and  is  therefore  not  invalid  because 
the  testator  afterwards  performed  the  jour- 
ney and  returned  safe.    Tarver  v.  Tarver,  9 
Pet.  174,  9:  91 
Cited  in  Kelleher  v.  Kernan,  60  Md.  44T — Mor- 
row's Appeal,  116  Pa.  443,  19  W.  N.  C.  482, 
2    Am.   St.   Rep.   616,   9   Atl.   660 — Cody   v. 
Conly,  27  Gratt.  821. 

2.  A  holographic  will  of  an  illiterate  tes- 
tatrix is  not  conditional,  although  beginning 
"I  am  going  on  a  journey  and  may  not 
ever  return.  And  if  I  do  not,  this  is  my  last 
request,"  where  the  objects  of  her  bounty 
were  a  church  and  her  adopted  son,  and 
she  concludes  her  will  with  the  statement 
that  all  she  has  is  her  own  hard  earnings, 
which  she  proposes  to  leave  to  whom  she 
pleases.  Eaton  v.  Brown,  193  U.  S.  411,  24 
Sup.  Ct.  Rep.  487,  48:  730 
Cited  In  BuiBngton  v.  Thomas,  84  Miss.   163, 

105  Am.  St.  Rep.  423,  86  So.  1039. 

Editorial  notes. 

[Sufficiency  of  letter  as.     15  L.R.A.  635. 

Joint  or  mutual.     38  L.R.A.  289. 

Incorporation  of  extrinsic  document  into. 
68  L.R.A.  353. 

When  deed  to  be  deemed  testamentary  in 
character.    1  L.R.A.(N.S.)  315. 

Effect  of  unnatural  testamentary  disposi- 
tion on  question  of  undue  influence.  6  LJt 
A.(K.S.)  202.] 

b.  Execution;   Attestation. 

Holographic  Will,  see  infra,  38. 

Parol  Evidence  of  Observance  of  Necessary 
Formality,  see  Evidence,  1667. 

Sufficiency  of  Testimony  of  One  Subscribing 
Witness,  see  Evidence,  2509. 

Necessity  of  Executing  and  Proving  Execu- 
tory Gift  as  Will,  see  Gift,  1. 

Probability  of  Formal  Execution  as  Ques- 
tion of  Fact,  see  Trial,  185. 

See  also  infra,  20;  Evidence,  1234,  2053. 

3.  Witnesses  are  unversally  required  to 
affix  their  signatures  to  the  will.  Adams  v. 
Norris,  23  How.  353,  16:  539 
Cited  in   Re   Boyens,   23   Iowa,   356. 

4.  [In  Pennsylvania  a  will  devising  real 
estate  need  not  be  sealed  or  subscribed  by 
the  witnesses.  Hight  v.  Wilson  (Pa.  Sup. 
Ct.)   1  Dall.  94,  1:51] 

5.  [In    Pennsylvania    two    witnesses    are 


indispensable  to  the  probate  of  every  will. 
Lewis  V.  Maris  (H.  Ct.  Er.  &  Ap.  Pa.)  ' 
Dall.  278,  1:136 

6.  A  Mexican  will  is  not  null  because  it 
does  not  appear  on  the  face  of  the  will 
that  the  witnesses  were  present  during  the; 
whole  time  of  the  execution  of  the  will,  and 
heard  and  understood  the  dispositions  it 
contained.    Adams  v.  Norris,  23  How.  353, 

16:  539 

7.  The  instruction  to  the  jury,  concern- 
ing a  Mexican  will,  that  the  testator  and 
witnesses  should  alike  hear  and  understand 
the  testament,  and  that,  under  these  condi- 
tions, its  publication  as  the  will  of  the  tes- 
tator should  be  made,  embraced  all  that  was 
necessary.    Adams  v.  Norris,  23  How.  353, 

16:  539 

8.  The  efficacy  of  the  attestation  of  a 
Mexican  will  is  not  affected  by  the  fact  that 
a  witness  affixed  to  his  signature  a  descrip- 
tion of  his  official  character.  Adams  v.  Nor- 
ris, 23  How.  353,  16:  539 
Cited  in  Keely  v.  Moore,  196  IT.  8.  48,  49  L. 

ed.    879,    25    Sup.    Ct.    Rep.    169 — Kelly    v. 
Moore,  22  App.  D.  C.  22. 

9.  The  wholly  unofficial  certificate  of  a 
vice  consul,  appearing  at  the  foot  of  a  will 
executed  abroad,  if  otherwise  sufficient  as 
an  attestation,  may  be  treated  as  such  by 
disregarding  the  superfluous  words,  "Vice 
Consul,  United  Stat^  of  America,"  append- 
ed to  his  signature.  Keelv  v.  Moore,  196  U. 
S.  38,  25  Sup.  Ct.  Rep.  169,  49:  376 

Editorial  notes. 

What  is  sufficient  signature.  9:  1035 

Fraud  and  undue  influence  in  execution. 

33:805 

[Signature  of  witness  before  testator.  14 
L.RA..  160. 

Signature  by  other  person.    22  L.RJI.  297. 

Signature  by  mark;  signing  will;  attest- 
ing will  by  mark.    22  L.Rj1.  370. 

When  witness  is  deemed  to  subscribe  in 
testator's  presence.    1  L.R.A.(N.S.)  393. 

Does  ability  to  write  invalidate  signature 
to,  made  by  mark  or  bv  aid  of  other  person 
guiding  the  pen.    7  L.R.A.(N.S.)   11^3.] 

o.  Revocation;  Reviving. 

Presumption  of  Revocation,  see  Evidence, 
691. 

Declarations  of  Testator  as  Evidence  of  In- 
tent to  Revoke,  see  Evidence,  1957,  1960. 

Effect  of  Discovery  of  Later  Will  on  Title 
Already  Passed  Under  Administrator's 
Sale,  see  Executors  and  Administrators, 
250. 

Title  Through  Executor  as  Affected  by  Dis- 
covery of  Later  Will,  see  Executors  and 
Administrators,  250,  250a. 

Condition  as  to  Solvency  of  Devisee,  see 
Trusts,  189. 

See  also  infra,  24-28. 

10.  [A  will,  under  the  act  of  assembly  in 
Pennsylvania,    can   be    revoked   only    by   a 
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writing  proved  by  two  or  more  witnesses. 
Lawson  v.  Morrison  (Pa.  Sup.  Gt.)  2  Dall. 
286,  1 :  384] 

11.  [Cunoeling  a  second  will  by  the  testa- 
trix herself  is  a  revival  of  the  first,  if  unde- 
stroyed.  Lawson  v.  Morrison  (Pa.  Sup.  Ct.) 
2  Dall.  286,  t:  384] 

12.  [Second  will  with  clause  of  revocation 
revokes  former  will.  On  destruction  of 
second  will,  former  uncanceled  will  is  gen- 
erally revived.  Circumstances  may  show 
intent  to  revive  or  not  to  revive.  Mere  mak- 
ing of  second  will  revokes  first  as  to  per- 
sonal estate.  Boudinot  v.  Bradford  (Pa. 
Sup.  Ct.)  2  Dall.  266,  1:  375] 

13.  A  residuary  clause  is  revoked  by  a  cod- 
icil where  a  testator,  after  making  specific 
devises,  by  the  residuary  clause  of  his  will, 
divided  the  remainder  of  his  property  equal- 
ly between  his  wife  and  the  children  of  his 
l)rother,  and,  subsequently,  having  sold  much 
of  his  real  estate,  made  a  codicil  containing 
specific  devises,  and  a  residuary  clause  de- 
vising all  of  his  other  property  to  his  wife 
and  ratifying  his  will  in  everything  except 
where  the  same  was  thereby  revoked  or 
altered.     Bosley  v.  Wyatt,  14  How.  390, 

14:468 
Distinguished   In    Packard   v.    Corporation    for 
Relief,  77  Md.  250,  26  Atl.  411. 

Cited  in  Coulson  v.  Holmes,  5  Sawy.  282,  Fed. 
Cas.  No.  3,274 — Howard  v.  Carusi,  Mac  Arth. 
&  M.  275 — Emery  v.  Union  Soc.  79  Me.  342, 
9  Atl.  891 — Derby  v.  Derby,  4  R.  I.  428. 

14.  Where  certain  bequests  are  made  to  a 
person,  some  of  them  of  life  interest  only, 
but  one  absolutely,  and  afterwards  a  codicil 
is  made  which  revokes  the  part  of  the  will 
wherein  any  part  of  the  estate  is  devised 
or  bequeathed  to  such  person,  and,  in  lieu 
thereof,  gives  him  only  a  life  interest  there- 
in, the  codicil  does  not  revoke  the  bequests 
of  the  life  interest  given  by  the  will.  Homer 
v.  Brown,  16  How.  354,  14:  970 

15.  A  codicil  revoking  a  "bequest"  to  a 
home  for  incurables,  and  bequeathing  to  a 
friend  "the  $5,000  (heretofore  in  my  will 
bequeathed  to  said  Hotaie  for  Incurables)," 
does  not  revoke  the  provision  in  the  will  by 
which  all  the  residue  and  remainder  of  the 
estate,  of  whatever  kind,  is  given  (using 
the  words  "devise  and  bequeath")  to  the 
Home  for  Incurables,  but  does  revoke  a  be- 
quest of  $5,000  to  a  certain  hospital,  which 
is  the  only  bequest  of  that  amount  in  the 
will,  both  these  gifts  being  declared  to  be 
for  the  establishment  of  beds  in  memory  of 
a  son  of  the  testatrix.  Home  for  Incurables 
V.  Noble,  172  U.  S.  383,  19  Sup.  Ct.  Rep.  226, 

43:486 

16.  Where  a  devise  of  land  specially 
mentioned  was  not  revoked  by  the  codicil, 
but  where,  after  the  execution  of  the  codicil, 
the  testator  agreed  to  lease  land  so  men- 
tioned for  the  term  of  ninety-nine  years, 
renewable  forever,  and  received  cash  for 
part,  and  a  rental  for  the  balance,  which 
rental  the  lessee  could  extinguish  by  further 
payment, — ^the    condition    of    the    property 


was  so  altered  as  to  amount  to  a  revocatloii 
of  the  devise,  and  that  the  property  went 
to  the  wife  under  the  residuary  clause  of 
the  codicil.    Bosley  v.  Wyatt,  14  How.  390. 

14:468 

Editorial  notes. 

[Revocation  by  later  will.    37  L.RA.  561. 

Efi'ect  of  divorce  to  revoke  gift  by.  69 
L.R.A.  940. 

Cancelation  of  mutilation  of  will  as  af- 
fected by  invalidity  of  a  second  will.  6 
L.R«A.(N.S.)  1107.] 

d.  Who  May  Make;  CapacUy. 

Burden  of  Proof  of  Testamentary  Capacity, 
see  Evidence,  256. 

Unsworn  Testimony  as  to  Testamentary  (}a- 
pacity,  see  Evidence,  1286. 

Opinion  as  to  Testamentary  Capacity,  see 
Evidence,  1786. 

Testamentary  Capacity  as  Queation  for 
Jury,  see  Trial,  203. 

Correctness  of  Instruction  as  to  Testamen- 
tary Capacity,  see  Trial,  604. 

17.  [A  devise  of  lands  by  a  married  wo- 
man, who,  by  antenuptial  agreements  be- 
tween herself,  her  husband,  and  a  third  par- 
ty, reserved  the  right  to  dispose  of  her  lands 
by  deed  or  will,  is  valid.  Barnes  v.  Irwin 
(Pa.  Sup.  Ct.)  2  Dall.  199,  1:  343] 

18.  [The  Pennsylvania  act  of  1777  dis- 
abled nonjurors  from  devising  land.  Moore 
V.  Few   (Pa.  Sup.  Ct.)   1  Dall.  170,  1:861 

Editorial  notes. 

[Drunkenness  as  affecting  capacity  to 
make.    39  L.R.A.  220. 

Morphinism  as  affecting.     39  L.R.A.  263. 

Ability  to  comprehend  property  and  nat- 
ural objects  of  bounty  as  test  of  testamen- 
tary capacity.     3  L.RA.(N.S.)    172. 

Right  of  wife,  under  statute  removing  dis- 
abilities of  married  woman,  to  devise  prop- 
erty held  by  her  husband  and  herself  as 
joint  tenants.    7  Ii.R.A.(N.S.)  701.] 

e,  Rrobate  Contest;  Foreign  VFilte. 

Condition  Against  Contest  or  Making  Other 
Claim,  see  infra,  162-167. 

Appearance  of  Infants  in  Probate  Proceed- 
ings, see  Action  or  Suit,  7. 

Reviewability  of  Order  Admitting  to  Pro 
bate,  see  Appeal  and  Error,  32. 

Mode  of  Reviewing  Decision,  see  Appeal  and 
Error,  676,  677. 

Proceedings  for,  as  a  "Case,"  Reviewable  in 
Supreme  Court,  see  Appeal  and  Error. 
1055. 

Waiver  of  Objections  on,  see  Appeal  and 
Error,  4668. 

Special  Administrator  Pending  Contest,  see 
Constitutional  Law,  709. 

Jurisdiction  of  Provate  Courts  Generally, 
see  CJourts,  U.  b,  2. 

Jurisdiction  of  Courts  of  District  of  Colom- 
bia, see  Courts,  424,  426. 


WILLS,  L  e. 


6905 


Taking  under  Invalid  Probate  as  without 
Due  Process ;  Whether  Meritorious  Fed- 
eral Question,  see   Courts,   490,   491. 

•Concurrent  and  Exclusive  Jurisdiction  of 
State  and  Federal  CJourts,  see  Courts, 
1400,  1404,  1405. 

<5«neral  Jurisdiction  of  Equity,  see  Equity, 
136-140,  142. 

Equity  Re<?arding  Will  as  Already  Probated 
for  Purpose  of  Adjudicating  Rights 
thereunder,  see  Equity,  294. 

Secondary  Proof  of,  see  Evidence,  898. 

Admissibility  of  Probate  Proceeding  as  An- 
cient Document,  see  Evidence,  1046. 

Unprobated  Will  as  Evidence,  see  Evidence, 
1224-1226. 

Probate  as  Evidence  of  Devise  or  Title,  see 
Evidence,   1227-1230. 

Necessity  of  Probate  and  Letters  to  Enable 
Executor  to  Sue,  see  Executors  and  Ad- 
ministrators, 148-150. 

-Conclusiveness  of  Probate,  see  Judgment, 
670-673,  1055. 

Necessity  of  Alleging  Testator's  Domicil,  see 
Pleading,  559. 

Order  of  Proof  on  Probate  of  Will,  see 
Trial,  53. 

Jurisdictional  Amount  on  Appeal  in  Pro- 
ceeding to  Revoke  Probate,  see  Appeal 
and  Error,  554. 

Jurisdiction  of  New  Mexico  Courts  to  De- 
clare Will  Void,  see  Courts,  367. 

Power  of  Federal  Courts  to  Entertain  Suit 
to  Annul  Probate,  see  Courts,  863. 

Power  of  Federal  Equity  Court  to  Entertain 
Bill  for  Annulment  when  State  Courts 
(live  a  Like  Remedy,  see  Courts,  2078. 

Remedy  to  Contest  or  Annul  Will  or  Pro- 
bate, see  Equity,  136-142. 

Estoppel  to  Contest  by  Receiving  Benefits, 
we  Estoppel,  214,  215. 

Sufficiency  of  Evidence  to  Annul  Probate, 
see   Evidence,   2510. 

Conclusiveness  of  Decree  Annulling  Probate, 
see  Judgment,  825. 

Limitation  of  Action  to  Set  Aside  Probate, 
see  Limitation  of  Actions,  320. 

Removability  of  Contest,  see  Removal  of 
Causes,  115. 

Removal  of  Action  to  Set  Will  Aside,  see 
Removal  of  Causes,  176,  180. 

Time  for  Removal  of  Will  Contest  to  Fed- 
eral Court,  see  Hemoval  of  Causes,  403. 

19.  By  the  laws  of  Rhode  Island,  the  pro- 
bate of  a  will  in  the  probate  court  is  un- 
derstood to  be  an  indispensable  preliminary 
to  establish  the  right  of  the  devisee;  and 
then  his  title  relates  back  to  the  death  of 
the  testator.  Wilkinson  v.  Leland,  2  Pet. 
627,  7: 542 

20.  The  indorsement  and  delivery  of  a 
•certificate  of  deposit,  void  as  a  gift  mor- 
tis causa,  is  not  good  as  a  will  of  person- 

-alty,  under  the  laws  of  Tennessee,  and  does 
not  pass  the  title  as  such,  so  as  to  entitle 
the  donee  to  a  decree  for  the  payment  of  the 
money;  for  a  will  of  personalty  in  that 
.state  does  not  take  effect  until  probated. 
U.  S.  Dig.— 370 


Basket  v.  Hassell,  108  U.  S.  ^7,  2  Sup.  Ct. 
Rep.  634,  27:  719 

Cited  In  WlIllamB  v.  Chamberlain,  165  111.  218, 
46  N.  E.  260. 

21.  By  the  Spanish  law  a  will  was  re- 
quired to  be  proved  by  the  attesting  wit- 
nesses within  one  month  after  the  decease  of 
the  testator;  and,  when  proved,  was  re- 
quired to  be  recorded.  Meegan  v.  Boyle,  19 
How.  130,  15:  577 

22.  Both  the  original  probate  on  the  tes- 
timony of  the  attesting  witnesses  under 
Ohio  act  Feb.  18,  1831,  §  7,  and  the  subse- 
quent proceeding  by  bill  in  equity  under  § 
20  of  that  act  to  contest  the  validity  of  the 
will  extend  to  the  real  estate  as  well  as  to 
the  personal  property,  differing  in  this  re- 
spect from  the  English  probates.  McArthur 
V.  Scott,  113  U.  S.  340,  5  Sup.  Ct.  Rep.  652, 

28:  1015 
Cited  In  Luther  v.  Luther,  122  111.  564,  13  N. 
E.  166. 

23.  The  probate  of  a  will  is  ordinarily  a 
proceeding  in  rem,  Kieley  v.  McGlynn 
( B'roderick's  Will)  21  Wall.  503,  22:599 
Cited  in  Richardson  v.  Green,  9  C.  C.  A.  570, 

15  U.  S.  App.  488,  61  Fed.  428. 

24.  That  a  subsequent  will  may  be  proved 
and  the  probate  of  an  earlier  one  revoked  by 
a  probate  court,  assumed.  Gains  v.  Chew,  2 
How.  619,  11:402 
Cited  in  Waters  v.  Stickney,  12  Allen,  14,  90 

Am.  Dec.  122. 

25.  Courts  of  probate  may  for  cause  re- 
call or  annul  testamentary  letters,  but  they 
can  neither  destroy  nor  revoke  wills.  Such 
courts  may,  however,  declare  that  a  poste- 
rior will  shall  be  recognized  in  the  place  of 
a  prior  will  which  had  been  proved  when 
it  was  not  known  to  the  court  that  the 
testator  had  revoked  it.  Gaines  v.  Hennen, 
24  How.  553,  16:  770 

26.  When  a  court  recalls  the  probate  of  a 
will,  substituting  the  probate  of  another 
will  by  the  same  testator,  made  posterior  to 
the  first,  the  former  becomes  inoperative, 
and  the  second  is  that  under  which  the  es- 
tate is  to  be  administered,  without  the  ne- 
cessity of  any  formal  declaration  by  the 
court  of  the  annulment  of  the  earlier  will. 
Gaines  v.  Hennen,  24  How.  553,  16:  770 
Cited  In  Gaines  v.  New  Orleans,  6  Wall.  704,  18 

L.  ed.  960 — Watson  v.  Turner,  89  Ala.  225,  8 
So.  20 — Harris  v.  Tlsereau,  52  Ga.  162,  21 
Am.  Rep.  242 — Waters  v.  Stickney,  12  Al- 
len. 14,  90  Am.  Dec.  122 — Vance  v.  Upson, 
64  Tex.  269. 

27.  Until  revocation  of  the  probate  of  an 
earlier  will,  no  probate  can  be  allowed  of  a 
later  one  subsequently  discovered.  Gains  v. 
Chew,  2  How.  619,  11:402 
Cited  in  Gaines  v.  Hennen,  24  How.  565,   16 

L.  ed.  774. 

28.  Immaterial  alterations  which  do  not 
materially  change  a  will,  and  which  are  not 
of  such  a  nature  as  to  justify  the  presump- 
tion that  it  had  been  revoked  in  whole  or 
in  part,  will  not  be  sufficient  ground  for  set- 
ting aside  the  probate  of  the  wilL    Mclntira 
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T.  Mclntire,  162  U.  S.  383,  16  Sup.  Ct.  Rep. 
814,  40:  1009 

Editorial  notes. 

[Delay  in  probating.     57  L.R.A.  253. 

Ancillary  probate  at  testator's  domicil 
after  probate  in  other  jurisdiction.  1  L. 
R.A.(N.S.)   996. 

Right  of  state  to  contest,  so  as  to  escheat 
the  property.    2  LJl.A.(N.S.)  643.] 

Foreign  wills. 

Burden  of  Proving  Law  of  Place  of 
Domicil,  see  Evidence,  153. 

As  Evidence,  see  Evidence,  1225, 
1226,  1231-1236. 

Paiol  Evidence  of  Observance  of  Neces- 
sary Formalities  of  Execution,  see 
Evidence,  1667. 

Evidence  of  Custom  as  to  Execution,  see 
Evidence,  2053. 

Necessity  of  Probate  within  State  to 
Sustain  Suit  by  Executor,  see  Exec- 
utors and  Administrators,  149, 
150. 

Conclusiveness  of  Foreign  Probate,  see 
Judgment,  998-1002. 

Heirs  of  Alien  Leaving,  as  Necessary 
Parties  to  Suit,  see  Parties,  244. 

Adipission  as  to,  by  Failure  to  Plead* 
see  Pleading,   157. 

Whether  Custom  Amounts  to  Repeal 
of  Prior  Law  As  Question  for 
Jury,  see  Trial,  91. 

See  also  supra,  6-10. 

J  29.  A  testamentary  paper,  executed  in  a 
foreign  country,  even  if  executed  so  as  to 
give  it  the  efTect  of  a  last  will  and  testa- 
ment by  the  foreign  law,  cannot  be  made  the 
foundation  of  a  suit  for  a  legacy  in  the 
courts  of  this  country,  until  it  has  received 
probate  here  in  the  proper  courts.  Arm- 
strong V.  Lear,  12  Wheat.  169,  6:  589 
DiBiinguished  in  Tarver  v.  Tarver,  9  Pet.  179, 
9  L.  ed.  93. 

Cited  in  Armstrong  v.  Lear,  8  Pet.  71,  8  L.  ed. 
870— Strother  v.  Lucas,  12  Pet.  437,  9  L.  ed. 
1147 — Gaines  v.  Chew,  2  How.  646,  11  L.  ed. 
415 — Bartlett  v.  Rogers,  3  Sawy.  63,  Fed. 
Cas.  No.  1,079 — Langdon  v.  Goddard,  2 
Story,  276,  Fed.  Cas.  No.  8,060 — Melius  v. 
Thompson,  1  Cliff.  128,  Fed.  Cas.  No.  9,405— 
Tompkins  v.  Tompkins,  1  Story,  553,  Fed. 
Cas.  No.  14,091 — United  States  ▼.  Union  P. 
R.  Co.  11  Blatchf.  390,  Fed.  Cas.  No.  16,- 
598 — Southworth  v.  Adams,  9  Blss.  523,  4 
Fed.  3 — Re  Foley,  80  Fed.  951 — Bass  v. 
Christian  Feigenspan,  82  Fed.  2G2 — Wahl  v. 
Franz,  49  L.K.A.  68.  40  C.  C.  A.  647,  100 
Fed.  680 — Stratton's  Independence  v.  Dines, 
126  Fed.  979— Moore  v.  Lewis,  21  Ala.  581 — 
Wood  V.  MathewR,  53  Ala.  4 — Latine  v. 
Clements,  3  Ga.  432 — Davis  v.  Smith,  5  Ga. 
206,  48  Am.  Dec.  270— Sneed  v.  Ewing, 
5  J.  J.  Marsh.  467,  22  Am.  Dec.  41 — Ran- 
dall V.  Hodges,  3  Bland.  Ch.  481 — Melvio 
▼.  Lyons,  10  Smedes  &  M.  80 — Pelletreu  v. 
Ratbbone.  1  N.  J.  Eq.  334 — Van  Gieson  v. 
Banta,  40  N.  J.  Eq.  19 — Bonati  v.  Welsch, 
24  N.  Y.  164— Post  V.  Mason,  26  Hun.  193— 
Mayer's  Estate,  14  Phila.  302 — Gause  v. 
Gause.  4  M'Cord.  L.  386 — Williams  v.  Saund- 
ers, 5  Coldw.  78 — Domestic  &  Foreign  Mis- 
sionary Soc.  T.  Eells.  68  Vt.  611,  54  Am.  St. 
Bep.   888.   35    Atl.   463. 


30.  A  person  claiming  under  a  will  proved- 
in  one  state  cannot  intermeddle  with  or  sue 
for  the  personal  property  of  a  testator  in 
another  state,  unless  the  will  be  proved  in 
the  latter  state,  or  it  is  permitted  by  some 
law  of  that  state.  Kerr  v.  Moon,  9  Wheat. 
565,  6: 161 
Cited  in  Galle  v.  Lynch,  21  Ala.  580 — Rogers 

V.  Stevens,  8  Ind.  467 — State  ex  rel.  Splaia 
V.  Joyce,  48  Ind.  317 — Seery  v.  Murray.  107 
Iowa,  389.  77  N.  W.  1058 — Sneed  v.  Ewing. 
6  J.  J.  Marsh.  467,  22  Am.  Dec.  41 — New- 
comb  V.  Newcomb,  108  Ky.  598.  51  L.R.A. 
424,  57  S.  W.  2— Carr  v.  Lowe,  7  Helsk.  88. 

31.  The  equitable  title  of  one  entitled  to 
warrants  for  land  in  the  Virginia  military 
district  in  Ohio  will  not  pass  under  a  will 
which  is  not  proved  and  registered  accord- 
ing to  the  laws  of  the  latter  state.  Kerr  v. 
Moon,  9  Wheat.  565,  6:  161 
Cited  in  M'Cormick  v.  SuUlvant,  10  Wheat.  202. 

6  L.  ed.  303 — Taylor  v.  Benham,  5  How.  273. 
12  L.  ed.  149 — Wood  v.  Mathews.  53  Ala.  4— 
Goodman  v.  Winter,  64  Ala.  426,  38  Am. 
Rep.  18 — Keith  v.  Proctor,  114  Ala.  686, 
21  So.  502 — Key  v.  Harlan,  52  Ga.  477— 
Pitts  V.  Melser,  72  Ind.  471— Evansville  Ice 
ft  Cold  Storage  Co.  v.  Winsor,  148  Ind.  6SS 
48  N.  E.  592— Blanchard  v.  Wilbur.  153  Ind. 
390,  55  N.  E.  99 — Sneod  v.  Ewing.  5  J.  J. 
Marsh,  465,  22  Am.  Dec.  41 — Murdock's  Cask-. 
2  Bland.  Ch.  478,  20  Am.  Dec.  381 — Crusoe 
V.  Butler,  36  Miss.  167 — Cahanne  v.  Skinker. 
56  Mo.  367 — Emmons  v.  Gordon.  140  Mo. 
499,  62  Am.  St.  Rep.  734,  41  S.  W.  998. 

32.  Under  the  statute  of  Ohio  which  per- 
mits wills  made  in  other  states  concernin*; 
property  in  that  state  to  be  proved  and  r<»- 
corded  in  the  court  of  the  county  where  the 
property  lies,  it  must  appear  that  the  requi- 
sitions of  the  statute  have  been  pursued,  in 
order  to  give  the  will  the  same  validity  and 
effect  as  if  made  within  the  state.  Ktrr  v. 
Moon,  9  Wheat.  565,  6: 161 
Cited  in  Staples  v.  FSirchild,  8  N.  Y.  46. 

33.  A  certified  copy  of  a  will  proved  in 
Ohio,  recorded  in  Illinois,  is  not  notice  as 
in  cases  of  deeds  or  other  instruments  con- 
cerning real  estate,  without  a  certificate  by 
the  proper  officer  showing  that  the  will  had 
been  executed  and  proved  agreeably  to  the 
laws  of  Ohio.  Lewis  v.  Barnhart,  145  l*.  S. 
56,  12  Sup.  Ct.  Rep.  772,  35:  621 
Cited  in  Harrison  v.  Weatherby,  180  111.  437.  54 

N.  E.  237— Bliss  v.  Seeley,  191  111.  473,  61 
N.    E.    524. 

34.  The  title  to  land,  derived  under  a  will 
probated  in  another  state,  a  copy  of  which 
will  has  been  probated  and  admitted  to 
record  in  the  state  in  which  the  land  i» 
situated,  cannot  overreach  a  legal  title 
founded  upon  an  equitable  title,  acquired 
bona  fide  and  for  a  valuable  consideration 
paid,  which  purchase,  payment,  and  acqui- 
sition of  legal  title  were  made  by  the  pur- 
chaser before  he  had  either  legal  or  con- 
structive notice  of  the  will.  M'Cormick  v. 
Sullivant  10  Wheat.  192.  6:  300 
Cited  in  White  v.  Keller,  16  C.  C.  A.  688.  SO 

U.    S.   App.   275,  68   Fed.  801. 

35.  The  registration  of  a  foreign  will  re- 
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lates  back  to  the  date  of  the  testator's 
death.  Poole  v.  Fleeger,  11  Pet.  185,  9:  680 
Cited   in    Brooks    v.    McComb,    38    Fed.    320 — 

Goodman  y.  Winter,  64  Ala.  420,  38  Am.  Rep. 

13. 

^Editorial  notes. 

Ancillary  probate  of  foreign  wills. 

6:367;  6:  589;  8:  212 

/.  Codicil. 

Revocation  by,  see  supra,  13-16. 
Evidence  of  Execution,  see  Evidence,  1027. 

36.  A  codicil  which  makes  the  testator's 
intent  reasonably  clear  may  be  given  efTect, 
though  it  is  not  so  free  from  ambiguity  as 
the  provisions  of  the  will  which  are  af- 
fected by  it.  Home  for  Incurables  v.  Noble, 
172  U.  S.  383,  19  Sup.  Ct  Rep.  226,  43:  486 


II.  Nuncupative;  Holographic. 

See  also  supra,  2;  infra,  221. 

37.  By  the  laws  of  Kentucky  a  nu«cupa- 
tive  will  does  not  pass  real  estate.  Hunter 
V.  Bryant,  2  Wheat.  32,  4:  177 

38.  Under  the  laws  of  the  District  of 
Columbia,  where  a  will  relates  solely  to 
personalty,  and  is  in  the  handwriting  of  the 
testator,  and  is  signed  by  him,  no  other 
formality  is  required  to  render  it  valid. 
Mclntire  v.  Mclntire,  162  U.  S.  383,  16  Sup. 
Ct.  Rep.  814,  40:  1009 
Cited  in  Campbell  v.  Porter,  162  U.  S.  484,  40 

L.  ed.  1046,  16  Sup.  Ct.  Rep.  871— Mclntire 
T.  Mclntire,  14  App.  D.  C.  342. 


III.  Devise  and  Legacy. 


a.  Construction 


Generally;       Implied 
Gift. 


Substituting  "And"  for  "Or,"  see  infra,  192. 
What  Law  Governs,  see  Conflict  of  Laws, 

179-181. 
Jurisdiction  of  Courts  in  Suit  to  Enforce, 

see  Courts,   64. 
State  Decisions  as  Precedents    in    Federal 

Courts,  see  Courts,  1978-1983. 
Jurisdiction  in  Equity  to  Establish  Legacy, 

see  Equity,  144. 
Presumption    from   Acquiescence,   see    Evi- 
dence, 690. 
Parol  Evidence  that  Clauses  Were  Inserted 

Contrary  to  Testator's  Instructions,  see 

Evidence,  1542. 
Extrinsic  Evidence  of  Testator's  Intention, 

see  Evidence,  1600,  1601. 
Extrinsic  Evidence  to  Explain  Terms,  see 

Evidence,  1622,  1623. 
Extrinsic  Evidence  to    Remove   Ambiguity, 

see  Evidence^  1636-1644. 
Extrinsic  Circumstances    as   Affecting,    see 

Evidence,  1705. 


Tax  on  Legacies  and  Successions,  see  In- 
ternal Revenue,  III.  h;  Taxes,  IV. 

Creation  of  Trust  by  Will,  see  Trusts,  I. 

Power  of  Devisee  to  Act  as  Trustee,  see 
Trusts,  93. 

39.  To  ascertain  and  carry  into  execu- 
tion the  intention  of  the  testator  is  the 
principle  applied  by  the  courts  in  the  con- 
struction of  powers  contained  in  a  will. 
Peter  v.  Beverly,  10  Pet.  532,  9:  522 
Cited  In  Sohler  v.  Williams,  1  Curt.  C.  C.  488. 

Fed.  Cas.  No.  13,159 — Cowell  v.  South  Denver 
Real  Estate  Co.  16  Colo.  App.  115,  63  Pac. 
991 — Cotton  V.  Burkelman,  142  N.  Y.  16a 
40  Am.  St.  Rep.  584,  36  N.  E.  890. 

40.  Wills  and  codicils  are  to  be  so  2on- 
strued  as  to  carry  out  the  testator's  inten- 
tion, when  no  fixed  rules  of  interpretation 
prevent.     Bosley  v.   Wyatt,   14   How.   390, 

14:438 
Cited  in  Ennls  v.  Smith,  14  How.  421.  14  L. 
ed.  482 — Fogler  v.  Tltcomb.  92  Me.  188,  42 
Atl.  360 — Johns  Hopkins  University  v.  Pinck- 
ney.  55  Md.  383 — Lusby  v.  Cobb,  80  Miss. 
729,  32  So.  6 — Sanborn  v.  Sanborn,  62  N. 
H.  630— Bills  V.  Putnam,  64  N.  H.  561,  15 
Atl.    138. 

41.  The  first  and  great  rule  in  the  exposi- 
tion of  wills,  to  which  all  other  rules  must 
bend,  is  that  the  intention  of  the  testator 
expressed  in  his  will  shall  prevail,  provided 
it  be  consistent  with  the  rules  of  law. 
Smith  V.  Bell,  6  Pet.  68,  8:  322 
Lambert  v.  Paine,  3  Cranch,  97,  2:  377 
Hardenbergh  v.  Ray,  151  U.  S.  112,  14  Sup. 

Ct.  Hep.  305,  38:  93 

Adams  v;  Cowen,  177  U.  S.  471,  20  Sup.  Ct. 
Rep.   668,  44:  851 

Cited  in  Colton  v.  Colton,  12T  V.  8.  309.  32  L. 
ed.  142,  8  Sup.  Ct.  Rep.  1164— Hardenbergh 
V.  Ray,  151  U.  8.  126,  38  L.  ed.  97,  14  Sup. 
Ct.  Rep.  305 — Home  for  Incurables  v.  Noble, 
172  U.  S.  891,  43  L.  ed.  489,  19  Sup.  Ct. 
Rep.  226 — Adams  v.  Cowen,  177  U.  S.  475, 
44  L.  ed.  852,  20  Sup.  Ct.  Rep.  668 — Ash 
V.  Williams.  5  Cranch,  C.  C.  676,  Fed.  Cas. 
No.  573 — Brant  v.  Virginia  Coal  &  I.  Co. 
2  Hughes,  502,  Fed.  Cas.  No.  1,814 — Toms 
V.  Owen,  52  Fed.  421 — Elyton  Land  Co.  v. 
McEIrath,  3  C.  C.  A.  652,  2  U.  S.  App.  584, 
53  Fed.  766 — Anderson  v.  Messlnger,  7  L.R. 
A.(N.S.)  1102,  77  C.  C.  A.  188,  146  Fed. 
938— Capal  v.  M'Millan,  8  Port.  (Ala.)  205 — 
Re  Rogers,  94  Cal.  531.  29  Pac.  962 — ^Earn- 
shaw  V.  Daly,  1  App.  D.  C.  221 — Wright  v. 
Holcomb,  5  App.  D.  C.  83 — Matthews  v.  Mat- 
thews, 9  App.  D.  C.  440 — Colvllle  v.  Ameri- 
can Security  &  T.  Co.  10  App.  D.  C.  70 — 
Kelly  V.  Moore,  22  App.  D.  C.  24 — Crult  v. 
Owen,  25  App.  D.  C.  519 — Robinson  v.  Ran- 
dolph, 21  Fla.  644,  58  Am.  Rep.  692 — Mayer 
V.  Wlltberger,  Ga.  Dec.  pt.  2,  p.  29 — Choice 
V.  Marshall,  1  Ga.  104 — Phillips  v.  Crews,  65 
Ga.  277— Boyd  v.  Straham,  36  III.  359 — 
Kurtz  V.  Hibner,  55  III.  519,  8  Am.  Rep.  665 — 
Auger  V.  Tatham,  191  111.  301,  61  N.  E.  77 
— Bray  v.  Miles,  23  Ind.  App.  474,  54  N.  E. 
446 — Eckford  v.  Eckford,  91  Iowa,  63,  26 
L.R.A.  373,  58  N.  W.  1093— Flynn  v.  Hol- 
man,  119  Iowa,  737,  94  N.  W.  447— Zirkle 
V.  Leonard,  61  Kan.  639,  60  Pac.  318 — 
Homer  v.  Shelton,  2  Met.  198 — Spooner  v. 
Lovejoy,  108  Mass.  533 — Jones  v.  Demlng, 
91  Mich.  483,  51  N.  W.  1119— Gadd  v.  Stoner, 
113  Mich.  692,  71  N.  W.  1111— Nichols  v. 
Boswell,   103  Mo.   157,   15   S.   W.   343>-Red- 


5908 


WILLS,  m.  a 


man  ▼.  Barger,  118  Mo.  575.  24  8.  W.  177 
— Jarboe  v.  Hey,  122  Mo.  348,  26  S.  W. 
968— Cornwell  v.  Wulff.  148  Mo.  580,  45  L. 
R.A.  62,  50  S.  W.  439 — Burleigh  ▼.  Clough, 
62  N.  H.  271,  13  Am.  Rep.  23— Rice  ▼.  Bos- 
ton Port  &  Seaman's  Aid  Soc.  56  N.  H.  198 
— Doten  V.  Doten.  66  N.  H.  333,  20  Atl. 
887— Stevens  v.  Underbill,  67  N.  H.  74,  36 
Atl.  370— Kelley  v.  Hogan,  71  App.  Div.  347, 
76  N.  Y.  Supp.  5 — LIppen  v.  Eldred,  2  Barb. 
131 — Lynch  v.  Pendergast,  67  Barb.  506 — 
Bell  V.  Warn,  4  Hun,  408 — Terry  v.  Wiggins, 
2  Lans.  275 — Baumgras  v.  Baumgras,  5  Misc. 
9,  24  N.  Y.  Supp.  767 — Roosevelt  v.  Porter, 
86  Misc.  445,  73  N.  Y.  Supp.  800— Re  Hunt. 
38  Misc.  34,  76  N.  Y.  Supp.  968 — Crozler  v. 
Brav,  120  N.  Y.  379,  24  N.  B.  712— Tllden 
▼.  Green,  130  N.  Y.  72.  14  L.R.A.  47,  27 
Am.  St.  Rep.  487,  28  N.  B.  880 — Jasper  v. 
Jasper,  17  Or.  594,  22  Pac.  152— Bank  of 
Florence  v.  Gregg,  46  S.  C.  180,  24  S.  B.  64 
— Jones  V.  Hunt,  96  Tenn.  872.  84  S.  W. 
693 — Hadley  v.  Hadley,  100  Tenn.  452,  45 
S.  W.  342— Bnsley  v.  Ensley,  105  Tenn.  122, 

68  S.  W.  288— McMurray  v.  Stanley,  69  Tex. 
234,  6  S.  W.  412 — Hooe  v.  Hooe,  13  Gratt. 
264— Hatcher  ▼.  Hatcher.  80  Va.  171— 
Sutherland  v.  Sydnor,  84  Va.  882,  6  S.  E.  480 
— Honaker  Sons  v.  Duff,  101  Va.  683,  44  S. 
B.  900 — R utter  v.  Anderson,  48  W.  Va.  220, 
86  S.  E.  357— Golder  ▼.  Littlejohn,  30  Wis. 
850 — Knox  ▼.  Knox,  59  Wis.  185,  48  Am.  Rep. 
487,  18  N.  W.  156 — Jones  ▼.  Jones,  66  Wis. 
815,  67  Am.  Rep.  266,  28  N.  W.  177 — Cole 
▼.  Watertown,  119  Wis,  140,  96  N.  W.  638. 

42.  The  construction  of  a  will  is  gov- 
erned by  the  intention  of  the  testator,  when 
not  inconsistent  with  the  rules  of  law.  Col- 
ton  V.  Colton,  127  U.  S.  300,  8  Sup.  Ot.  Rep. 
1164,  32:  138 
Cited  in  Home  for  Incurables  v.  Noble,  172  U. 

8.  892,  19  Sup.  Ct  Rep.  226,  48  L.  ed.  489— 
Adams  v.  Cowen,  177  U.  S.  477,  44  L.  ed. 
853,  20  Sup.  Ct.  Rep.  668— Beyer  ▼.  Le  Fevre, 
186  n.  8.  122,  46  L.  ed.  1083,  22  Sup.  Ct. 
Rep.  765 — Toms  v.  Owen,  62  Fed.  421— Sher- 
man ▼.  American  Congregational  Asao.  98 
Fed.  496 — Russell  ▼.  United  States  Trust  Co. 

69  C.  C.  A.  411,  186  Fed.  759 — Burnes  v. 
Burnes,  70  C.  C.  A-  368,  137  Fed.  792— 
Re  Whltcomb,  86  Cal.  272.  24  Pac.  1028— 
Eai*nshaw  v.  Daly,  1  App.  D.  C.  221, — In- 
graham  V.  Ingraham,  169  111.  471,  48  N.  E. 
561— Allen  v.  McGee,  158  Ind.  467,  62  N.  B. 
1002 — Lee  ▼.  Enos,  97  Mich.  281,  56  N.  W. 
660— Thurber  ▼.  Battey,  105  Mich.  722,  63 
N.  W.  996— Murphy  ▼.  Carlln,  113  Mo.  119, 
86  Am.  St.  Rep.  699.  20  S.  W.  786— Ebor- 
hardt  y.  Perolin,  48  N.  J.  Eq.  697,  23  Atl. 
601— Hugglns  y.  Lewis,  31  Misc.  296,  64  N. 
Y.  Supp.  355— Rlker  y.  Leo,  133  N.  T.  523,  30 
N.  B.  698— Jones  y.  Hunt,  96  Tenn.  372,  84 
S,  W.  693 — Hadley  y.  Hadley,  100  Tenn.  452. 
45  S.  W.  342 — Bnsley  v.  Ensley.  106  Tenn. 
122,  58  S.  W.  288 — Phillips  y.  Ferguson,  85 
Va-  514,  1  L.R.A.  840,  17  Am.  St.  Rep.  78, 
8  S.  E.  241— Miller  y.  Potterfleld.  86  Va. 
878,  19  Am.  St.  Rep.  919,  11  S.  B.  486— 
Stace  y.  Bumgardner,  89  Va.  422,  16  S.  E. 
252. 

43.  The  court  will  give  effect  to  a  will 
where  it  can  see  a  general  intention  con- 
sistent with  the  rules  of  law,  even  if  the 
particular  mode  or  manner  pointed  out  by 
the  testator  is  illegal.  Inglis  v.  Sailor^s 
Snug  Harbor,  3  Pet.  99,  7:  617 
Cited  In  Elvton  Land  Co.  v.  McElrath.  8  C.  C. 

A.  659,  2  U.  8.  App.  584,  53  Fed.  766— 
Fowler  v.  Duhme,  143  Ind.  259.  42  N.  B.  623 


— Martin  v.  Ballou,  13  Barb.  128 — Moore 
v.  Lyons,  25  Wend.  124 — Pell  y.  Mercer,  14 
R.  X.  430 — Dunlop  v.  Harrison,  14  Gratt, 
267— Klnnalrd  v.  Miller.   26  Gratt.   125. 

44.  [A  rule  of  law  may  overrule  the  in- 
tention of  a  testator  in  four  instances:  (Ij 
Where  the  devise  would  make  a  perpetuity; 
(2)  where  it  would  put  the  freehold  in  abey- 
ance; (3)  where  chattels  are  limited  as  in- 
heritances; (4)  where  a  fee  is  limited  on  a 
fee.  Ruston  v.  Ruston  (Pa.  Sup.  Ct.i  2 
Dall.  243,  1:3651 

45.  The  rules  of  construction  of  words 
used  in  wills,  established  by  previous  cases, 
should  never  be  carried  so  far  as  to  defeat 
the  plain  intent  of  the  testator,  if  that  iti- 
tent  may  be  carried  into  execution  without 
violating  the  rules  of  law.  Smith  v.  Bell.  6 
Pet.  68,  8:  322 
Cited  in  Dearlove  y.  OtU,  90  111.  App.  104. 

46.  The  intent  of  the  testator  is  the  cardi 
nal  rule  in  the  construction  of  wills ;  and  it 
that  intent  can  be  clearly  perceived,  and  is 
not  contrary  to  some  positive  rule  of  law,  i: 
must  prevail,  although  in  giving  effect  to  it 
some  words  should  be  rejected,  or  so  re- 
strained in  their  application  as  to  change 
the  literal  meaning  of  the  particular  sen- 
tence. Finlay  v.  King,  3  Pet.  346,  7:  701 
Cited  in  Patch  y.  White.  117  U.  S.  219  29  L. 

ed.  865,  6  Sup.  Ct.  Rep.  617 — Klyton  I^Dd 
COi  v.  McErlath,  3  C.  C.  A.  659.  2  U.  S. 
App.  584,  53  Fed.  766 — Capal  v.  M'MllUn. 
8  Port.  (Ala.)  204 — Howze  y.  Davis.  76  Ala. 
388 — Matthewson  v.  Saunders,  11  Conn.  149 — 
Lewis  y.  I^wis,  74  Conn.  634,  92  Am.  St. 
Rep.  240,  51  Atl.  854— Marlon  y.  Williams. 
20  App.  D.  C.  23 — ^Russ  v.  Russ,  9  Fla,  148— 
Mayer  y.  Wlltbergcr,  Ga.  Dec.  pt.  2.  p.  29 
— Kdmondson  v.  Dyson,  2  Ga.  313 — Hinckley 
v.  Prlmm,  41  111.  App.  581 — Decker  y.  Peck- 
er, 121  111.  354.  12  N.  B.  750— Whltcomb  t. 
Rodman,  156  III.  120.  28  L.R.A.  151.  47 
Am.  St.  Rep.  181,  40  N.  E.  653 — Henderson 
y.  Harness,  176  111.  306,  52  N.  E.  6S-- 
Powell  y.  McDowell,  194  111.  897,  82  N.  E. 
879— Blinn  v.  Glllett,  208  III.  485.  100  Am. 
St,  Rep.  234,  70  N.  K.  704— Marlon  v.  Wll 
Hams,  9  Mackey.  23 — Galloway  v.  Mercbaot« 
Bank,  42  Neb.  267,  60  N.  W.  569 — ^Prowitt 
v.  Rodman,  37  N.  Y.  49 — Hull  y.  Peanton. 
36  App.  Dly.  229,  56  N.  Y.  Supp.  324— Duo- 
can  y.  Harper,  4  S.  C.  N,  S.  83 — Clark  t. 
Clark,  19  S.  C.  852 — Cannon  v.  Apperton,  14 
Lea,  567 — Barnard  v.  Roane  Iron  Co.  ^^ 
Tenn.  149,  2  S.  W.  21 — Bell  County  v.  Al- 
exander, 22  Tex.  864,  78  Am.  Dec.  268-- 
McCamant  v.  NuckollB,  86  Va.  337,  12  S.  F. 
160. 

47.  The  strict  meaning  of  words  will  be 
varied,  and  even  a  transposition  of  them 
made,  where  necessary  to  effect  the  inten- 
tion of  the  testator.  Finlay  v.  King,  3  Pet. 
346,  7: 701 
Cited    In    Re   Wood,    86    Cal.    81 — Old    Ladles 

Home  y.  Hoffman,  117  Iowa,  719,  89  N.  W. 
1066. 

48.  If  words  are  used  by  a  testator  which 
are  insensible  in  Ihe  place  where  they  oc- 
cur, or  their  common  meaning  is  deserted, 
the  courts  will  deem  them  a^  merely  insip- 
nificant   or   surplusage,   and   will   construe 
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the  will  without  regard  to  them.    Wright  ▼. 
Denn  ex  dem.  Page,   10  Wheat.  204, 

6:303 
Cited  In  Re  Wood,  36  Cal.  81 — Welsch  ▼.  Belle- 
ville Sav.   Bank,  94   111.   200. 

49.  [The  intention,  to  supply  the  lack  of 
technical  terms  in  a  will,  must  be  clear  and 
manifest.  Busby  v.  Busby  (Ct.  Com.  PI. 
Phila.)  1  DalL  226,  1:  111] 

50.  If  there  are  explanatory  and  qualify- 
ing expressions,  from  which  it  appears  that 
the  import  of  the  technical  language  is  con- 
trary to  the  clear  and  plain  intent  of  the 
testator,  the  former  must  yield  and  the  lat- 
ter will  prevail.  Daniel  v.  Whartenby,  17 
Wall.  639,  21 :  661 
Cited  in  Yocum  y.  Parker,  67  C.  C.  A.  232,  134 

Fed.  210 — Craig  v.  Warner,  5  Mackey,  467, 
60  Am.  Rep.  381 — Conger  v.  Lowe,  124  Ind. 
374,  9  L.R.A.  169,  24  N.  E.  889. 

51.  When  words  of  general  description  in 
a  will  are  associated  with  words  of  par- 
ticular description,  the  general  words  are 
limited  to  the  same  kind  of  things  as  those 
enumerated.    Given  v.  Hilton,  95  U.  S.  591, 

24:  458 

Cited  In  Bills  ▼.  Pntnam,  64  N.  H.  561,  15  Atl. 

138 — Perea  v.  Barela,  5  N.  M.  473,  23  Pac. 

766 — Ducker  v.  Del  Genovese,  93  App.  Div. 

578,  87  N.  y.  Supp.  889. 

52.  Where  two  clauses  in  a  will  are  ap- 
parently repugnant,  the  latter  one  is  to 
govern.  Smith  v.  Bell,  6  Pet.  68,  8:  322 
Distinguished  In  Potter  v.  Couch,  141  U.  S.  316, 

35  L.  ed.  732,  11   Sup.  Ct.  Rep.  1005. 

Cited  in  Hamlin  y.  United  States.  Exp.  Co.  107 
111.  449 — Homer  v.  Shelton.  2  Met.  202— 
Hoppock  v.  Tucker,  59  N.  Y.  209 — Cole  v. 
Cole.  79  Va.  254. 

53.  No  rule  is  better  settled  than  that 
the  whole  will  is  to  be  taken  together,  and 
is  to  be  so  construed  as  to  give  effect,  if 
it  be  possible,  to  the  whole.  Smith  v.  Bell, 
6  Pet.  68,  8:  322 
[Robinson  v.  Adams   (Ct.  Er.  Ap.  Del.)    4 

Dall.  Appx.  XII.  1 :  920] 

Cited  in  Smith  v.  Mclntlre,  83  Fed.  459— Sim- 
mons V.  Simmons.  73  Ala.  238 — Meyer  v. 
Weller,  121  Iowa.  62,  95  N.  W.  254— Russell 
▼.  Eubanks.  84  Mo.  86 — Davis  v.  Davis,  39 
Misc.  92,  78  N.  T.  Supp.  899 — Norrls  v. 
Beyea,  13  N.  Y.  284— Wager  v.  Wager.  D6 
N.  Y.  173^ Van  Home  v.  Campbell.  100  «. 
Y.  315,  53  Am.  Rep.  166.  3  N.  B.  771 — 
Richardson  v.  Paige,  54  Vt.  379. 

54.  A  will  should  be  so  construed  as  to 
offoctuate,  if  practicable,  the  intention  of 
the  testator.  All  the  parts  of  it  should  be 
examined  and  compared,  and  the  intention 
of  tlie  testator  ascertained  not  from  a  part, 
hut  the  whole,  of  the  instrument.  Lane  v. 
Vick,  3  How.  464,  11:681 
Cited  In  Cox  v.  Britt,  22  Ark.  571— Ehle's  Will, 

73  Wis.  450,  41  N.  W.  627. 

55.  A  general  intent  is  of  weight  in  de- 
termining what  was  intended  by  particular 
devises  or  bequests.  Given  v.  Hilton.  95  U. 
S.  591,  24:  458 

56.  A  court  is  authorized  to  put  itself  in 
the  position  occupied  by  a  testator,  in  or- 
der, in  view  of  the  circumstances  then  exist- 


ing, to  discover  from  that  standpoint  what 
the  testator  intended  by  his  will.  I^ee  v. 
Simpson,  134  U.  S.  572,  10  Sup.  Ct.  Rep 
631,  33:  1038 

Cited  in  Adams  v.  Cowen,  177  U.  S.  477,  44  L. 
ed.  853.  20  Sup.  Ct.  Rep.  668. 

57.  The  language  of  Sk  will  should  be  rea- 
sonably interpreted  to  carry  out  the  inten- 
tion of  the  testator  as  shown  by  the  cir- 
cumstances surrounding  its  execution  and 
the  connection  of  the  parties  and  property 
devised  with  the  testator.  Clarke  v.  John- 
ston  (Clarke  v.  Boorman)   18  Wall.  493, 

21:  904 
Cited  In  Giles  v.  Little.  104  U.  S.  293,  26  L. 
ed.  746 — Colton  v.  Colton,  127  U.  8.  310,  32 
L.  ed.  142,  8  Sup.  Ct  Rep.  1164 — ^Adams  v. 
Cowen,  177  U.  S.  477.  44  L.  ed.  853.  20  Sup. 
Ct.  Rep.  668 — Chartrand  v.  Brace,  16  Colo. 
26,  12  L.R.A.  214.  25  Am.  St.  Rep.  235,  26 
Pac.  152 — Bradbury  v.  Jackson,  97  Me.  456, 
54  Atl.  1068 — ^Lusby  v.  Cobb,  80  Miss.  729, 
32  So.  6 — Sanborn  v.  Sanborn,  62  N.  H.  639 
— Doten  V.  Doten,  66  N.  H.  333,  20  Atl.  387 
— Stevens  v.  Underhlu;  67  N.  H.  74,  36  Atl. 
370— Cole  V.  Cole,  79  Va.  255— Miller  v. 
Potterfleld,  86  Va.  881.  19  Am.  St.  Rep.  919. 
11  S.  B.  486— Bartlett  v.  Patton.  33  W.  Va. 
77,  5  L.R.A.  526.  10  S.  B.  21. 

58.  In  ascertaining  the  intention  of  the 
testator,  a  will  should  be  construed  in  the 
light  of  the  circumstances  surrounding  its 
execution  and  connecting  the  parties  and  the 
property  devised  with  the  testator  and  with 
the  will  itself.  Giles  v.  Little,  104  U.  S. 
291,  26 :  745 
Cited  In  Lewis  v.  Pitman,  101  Mo.  292,  14  S. 

W.  52 — Redman  v.  Barger,  118  Mo.  575,  24 
S.  W.  177 — Sanborn  v.  Sanborn,  62  N.  H. 
642— Doten  v.  Doten,  66  N.  H.  333,  20  All. 
387— Stevens  v.  Underbill,  67  N.  H.  74,  36 
Atl.  370— Miller  v.  Potterfleld.  86  Va.  882, 
19  Am.  St.  Rep.  919.  11  S.  B.  486. 

59.  In  the  construction  of  ambiguous  ex- 
pressions, the  situation  of  the  parties  may 
very  properly  be  taken  into  view.  Smith  v. 
Bell,  6  Pet.  68,  8:  322 

60.  In  the  construction  of  wills,  the  law 
does  not  decide  upon  conjectures,  but  upon 
plain,  reasonable,  and  certain  expressions  of 
intention,  found  on  the  face  of  the  will. 
Wright  y.  Denn  ex  dem.  Page,  10  Wheat. 
204,  6: 303 
Cited  in  Ferguson  v.  Zepp,  4  Wash.  C.  C.  648. 

Fed.  Cas.  No.  4.742 — Green  v.  Byrne,  46  Ark. 
467— Smith  v.  Furbish.  68  N.  H.  155.  47 
L.R.A.  242,  44  Atl.  398 — Ledlger  v.  Can- 
field,  78  App.  DIv.  598,  79  N.  Y.  Supp. 
758 — Llppen  v.  Eldred,  2  Barb.  132 — Larkln 
V.  Larkln.  17  R.  I.  463,  23  Atl.  19— Moore 
V.  Davidson,  22  S.  C.  101. 

61.  An  expressed  intention  in  a  will  may 
serve  to  explain  language  afterwards  used 
therein;  but  the  intention  must  be  found  in 
the  acts  or  dispositions  of  the  testator,  and 
not  alone  in  any  previously -expressed  pur- 
pose.   Blake  v.  Hawkins,  98  U.  S.  315, 

25:  139 
Cited  in  Adams  v.  Cowen,  177  TT.  S.  476,  44 
L.  ed.  853,  20  Sup.  Ct.  Rep.  668 — Smith  v. 
Mclntlre,  83  Fed.  459— Daniel  v.  Felt,  100 
Fed.  729 — Lane  v.  Lane,  4  Penn.  (Del.)  377. 
64  L.R.A.  863,  105  Am.  St.  Rep.  122.  55 
Atl.  184 — Bray  v.  Miles.  23  Ind.  App.  474, 
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54  N.  E.  446 — Van  Home  ▼.  Campbell,  100 
N.  T.  322,  53  Am.  Rep.  166,  3  N.  E.  7T1— 
Ashmead's  Estate,  12  W.  N.  C.  372 — Cole  ▼. 
Cole,  79  Va.  256 — ^Davles  v.  Davies,  109  Wis. 
133,  85  N.  W.  201. 

Editorial  note. 

Intention  of  testator  governs  interpreta- 
tion. 7:  309 

Implied  gift. 

62.  No  implied  devise  to  a  testator's  wife 
is  to  be  drawn  from  a  provision  that  "in 
case  of  having  no  children,  I  then  leave  and 
bequeath  all  my  real  estate,  at  the  death  of 
my  wife,"  to  a  designated  person,  where  the 
will  expressly  gives  her  a  large  portion  of 
the  estate  in  addition  to  noticing  her  dower 
rights.  Finlay  v.  King,  3  Pet.  346,  7:  701 
Cited  in  Magee  v.  O'Neill,  19  S.  C.  182,  45  Am. 

Rep.  765. 

63.  A  devise  of  property,  real  or  personal, 
by  a  master  to  his  slave,  entitles  the  slave 
to  his  freedom  by  necessary  implication, 
(Inhere  it  is  provided-  by  statute  that  testa- 
tor might  grant  freedom  and  effect  manu- 
mission of  such  slave  by  last  will  and  testa- 
ment.    Le  Grand  v.  Darnall,  2  Pet.  664, 

7:555 
Cited  in  Scott  v.  Sandford,  19  How.  423,  16  L. 
ed.  708 — Dougherty  v.  Com.  14  B.  Mon.  240 
— Durham  v.  Durham,  26  Mo.  510. 

h.  Description    of    Beneficiaries  f    Who 

may  Take. 

Extrinsic  Evidence  to  Identify  Beneiiciary, 
see  Evidence,  1594,  1595,  1637,  1638, 
1640-1642. 

See  also  infra,  96,  140,  193. 

64.  A  devise  to  the  "heirs"  of  a  living 
person  named  in  the  will  describes  the  per- 
sons intended  with  sufficient  certainty,  al- 
though strictly  speaking  no  one  is  the  heir 
of  a  living  person.  Barber  v.  Pittsburgh, 
Ft.  W.  &  C.  R.  Co.  166  U.  S.  83,  17  Sup. 
Ct.  Rep.  488,  41 :  925 

65.  In  the  clause,  "if  either  son  should 
die  without  heirs  of  his  own,"  the  latter 
words  mean  lineal  descendants  or  issue  liv- 
ing at  his  decease.  Abbott  v.  Essex  Ck).  18 
How.  202,  15:  352 
Cited  in  Buchanan  v.  Schnlderman,  11  Or.  152, 

1  Pac.  899. 

66.  "Children"  has  a  legal  significancy 
extending,  as  the  case  may  be,  to  grandchil- 
dren and  even  legitimate  children,  but 
never  permitting  the  term  "sons"  to  be  sub- 
stituted to  the  exclusion  of  daughters,  un- 
less such  be  the  clear  intent.  Den  ex  dem. 
VVeatherhead  v.  Baskerville,  11  How.  329, 

13:  717 
Cited  in  Re  Tlbby,  34  Plttsb.  L.  J.  N.  S.  23. 

Editorial  notes. 

Devises  or  bequests  to  illegitimate  chil- 
dren  under   description   of   "children." 

10:408 

[Meaning  of  "next  of  kin."  15  L.R.A. 
300.] 


MTho  may  take. 

Right  of  Heir  to  Take  by  Devise, 
infra,  106,  107. 

Right  of  Alien  to  Take,  see  Aliens,  III. 
b. 

Power  of  Corporation  to  Take,  see  Cor- 
porations, 319. 

Pow^er  of  Municipality  to  Take,  see  Mu- 
nicipal Corporations,  131. 

67.  A  bastard  in  esse,  whether  bom  or 
unborn,  is  competent  to  be  a  devisee  or 
legatee  of  real  or  personal  estate.  The  only 
question  in  such  a  case  is  whether,  when  in 
€886,  the  bastard  is  sufficiently  designated 
as  the  object  of  the  bequest.  Gaines  v. 
Hennen,  24  How.  553,  16:  770 

68.  By  a  statute  of  New  York,  a  devise  of 
lands  in  that  state  can  be  made  only  to 
natural  persons  and  such  corporations  as 
are  created  under  the  laws  of  the  state,  and 
are  authorized  to  take  by  devise.  A  de- 
vise, therefore,  of  lands  in  that  state  to  the 
government  of  the  United  States,  is  void. 
United  States  v.  Fox,  94  U.  S.  315,    24:  192 

69.  Under  the  act  of  assembly  of  Virginia 
which  provides  that  the  heirs  or  legal  rep- 
resentatives of  an  officer  shall  receive  a  cer- 
tain quantity  of  land,  the  devisees  of  the 
officer  cannot  take  the  land  unless  the  act 
itself  describes  them  as  the  legal  represen- 
tatives of  the  officer.  The  term  ''legal  rep- 
resentatives" was  intended  to  provide  for 
the  case  of  a  person  who  may  have  pur- 
chased the  right  of  the  officer.  Stevenson  v. 
Sullivant,  5  VVheat.  207,  5:  70 

c.  Children  not  Mentioned;  Disherison. 

Effect  of  Expressing  Intent  to  Disinherit  on 
Compromise,  see  Compromise  and  Set- 
tlement, 3. 

Parol  Evidence  to  Show  Whether  Testator's 
Omission  to  Provide  for  Child  Was  In- 
tentional or  by  Mistake,  see  Evidence, 
1543,  1544. 

See  also  infra,  79,  98;  Evidence,  1622. 

70.  Whether  or  not  an  omission  to  pro- 
vide for  a  child  by  will  was  intentional  or 
by  mistake  may  be  ascertained  from  the 
terms  of  the  will  or  by  paroL  Loring  v. 
Marsh,  6  Wall.  337,  18:  802 
Cited  in   Snyder  v.  Safe  Deposit  ft  T.  Co.  93 

Md.  280,  48  Atl.  710. 

71.  When  the  question  whether  or  not  m 
omission  to  provide  for  a  child  was  inten- 
tional is  answered  from  a  perusal  of  the 
will,  it  is  limited  to  the  time  of  its  execu- 
tion.    Loring  v.  Marsh,  6   Wall.  337, 

18:802 

72.  By  the  Spanish  law  a  testator  csnnot 
disinherit  a  child  without  naming  the  child 
and  the  reasons  for  doing  so.  Meegan  v. 
Boyle,  19  How.  130,  15:  577 

73.  In  Pennsylvania,  the  heirs  must  ttke 
unless  disinherited  by  express  words,  or  by 
necessary  implication.  Wilkins  v.  Allen,  18 
How.  385.  15:  396 
Cited  in  Cowell  v.  South  Denver  Real  EiUte  Co. 
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16  Colo.  App.  117,  83  Pac.  991 — Matthews  ▼. 
Matthews.  9  App.  D.  C.  443 — McCullum  v. 
McKenzle,  26  Iowa,  513 — Clarkson  v.  Clark- 
son,  8  Bush,  658 — McGorran's  Estate.  190 
Pa.  379,  42  Atl.  705 — Coffman  v.  Coffman, 
85  Va.  402,  17  Am.  St.  Rep.  69 — Cross  v. 
Cross.  23  Wash.  676,  63  Pac.   528. 

<I.  Restrictions    on    Charitable    Bequest 

or  Devise. 

Charitable  Bequests  Generally,  see  Charities. 
Lapsing  of  Charitable  Devise,  see  Charities, 
105,  106. 

74.  Reli<»iou9  control  exercised  over  in- 
-corporated  institutions  which  are  not  8ec- 
tarian  institutions  under  their  charters  does 
not  make  them  such  within  the  meaning  of 
D.  C.  Rev.  Stat.  §  457,  and  §  34  of  the  Mary- 
land Bill  of  Rights,  invalidating  gifts  and 
devises  for  religious  purposes,  unless  made 
at  least  one  month  before  the  death  of  the 
donor  or  testator.  Speer  v.  Colbert,  200  U. 
S.  130,  26  Sup.  Ct.  Rep.  201,  50:  403 

75.  The  Code  of  Georgia  of  1873,  §  2419, 
forbidding  devises  of  more  than  one  third 
-of  the  testator's  estate  to  charitable,  religi- 
ous, or  educational  institutions,  and  requir- 
ing in  all  cases  that  the  will  containing  the 
■devise  shall  be  executed  ninety  days  before 
the  death  of  the  testator,  does  not  invalidate 
Ji  charitable  devise  made  within  ninety  days 
before  the  death  of  the  testator  who  leaves 
no  wife  or  descendant.  Jones  v.  Habersham, 
107  U.  S.  174,  2  Sup.  Ct.  Rep.  336, 

27:  401 

e.  What  Property  Passes, 

Tendee^s  Equitable  Estate  Under  Contract 
for  Sale  of  Lands,  see  Vendor  and  Pur- 
chaser, 46g. 

Trust  Estate,  see  Trusts,  174. 

See  also  infra,  240. 

76.  A  gift  by  will  of  one's  "estate**  in- 
-cludes  all  real  and  personal  estate.  Den  ex 
•dem.  Weatherhead  v.  Baskerville,  11  How. 
^29,  13: 717 

77.  "Estate"  in  a  devise  is  genua  general- 
issimum,  and  comprehends  both  the  land 
And  the  inheritance.  It  is  sufficiently  de- 
scriptive both  of  the  subject  and  the  inter- 
-est  existing  in  it.  Lambert  v.  Paine,  3 
Cranch,  97,  2:  377 
<;i1ed   In   French   v.    M'llhenny.   2   Blnn.    20 — 

Wright  v.  Page,  10  Wheat.  235,  6  L. 
ed.  Cll— Roberts  v.  Lewis,  153  U.  S.  377, 
38  L.  ed.  750,  14  Sup.  Ct.  Rep.  945— Dene- 
chaud  ▼.  Berrey,  48  Ala.  605 — Byers  v. 
Fowler.  12  Ark.  286,  54  Am.  Dec.  271— 
Clay  V.  Chenault,  108  Ky.  92,  55  S.  W.  729— 
Beall  V.  Holmes,  6  Harr.  &  J.  225 — Charter 
V.  Otis,  41  Barb.  531 — Jackson  ex  dem.  Liv- 
ingston V.  Robins,  16  Johns.  588 — Bradstreet 
V.  Clarke.  .12  Wend.  661— Fox  r.  Pholps,  20 
Wend.  445 — Waterman  t.  Greene,  12  B.  I. 
484 — Troth  v.  Robertson,  78  Va.  55. 

78.  Under  the  statute  of  wills  of  New 
York,  all  the  rights  of  the  testator  to  real 
estate  held  adversely  passed  to  the  devisee  | 


under  a  devise  of  all  estate,  real  and  per- 
sonal. Inglis  V.  Sailor's  Snug  Harbor,  3 
Pet.  99,  7:  617 

79.  Devise,  in  Pennsylvania,  of  the  "sur- 
plus" of  the  testator's  estate,  does  not  car- 
ry his  lands  or  disinherit  the  heirs.  Wilkins 
v.  Allen,  18  How.  385,  15:  396 

80.  A  devise  or  grant  of  the  profits  of 
land  will  pass  a  right  to  the  land  itself. 
Green  v.  Biddle,  8  Wheat.  1,  5:  547 
Cited  In  Mason  v.  Kellogg,  38  Mich.  137. 

81.  A  devise  of  the  rents  and  profits  or  of 
the  income  of  lands  passes  the  land  itself, 
both  at  law  and  in  equity.  Pollock  v. 
Farmers'  Loan  &  T.  Co.  157  U.  S.  429,  15 
Sup.  Ct.  Rep.  673,  39:  759 
Cited  in  Canal  Co's.  Case,  S3  Md.  610,  35  Atl. 

354 — Woodruff  v.  Oswego  Starch  Factory,  70 
App.  Dlv.  484,  74  N.  Y.  Supp.  961. 

82.  [Every  "movable,"  in  a  will,  follow- 
ing a  list  of  household  articles,  does  not  in- 
clude debts  due  the  testatrix.  Jackson  v. 
Vanderspreigle   (Pa.  Sup.  Ct.)   2  Dall.  142, 

1 :  323] 

83.  The  word  "effects"  (French  "effets") 
when  used  indefinitely  in  wills,  but  in  con- 
nection with  something  particular  and  cer- 
tain, is  limited  by  its  association  to  other 
things  of  a  like  kind.  Ennis  v.  Smith,  14 
How.  400,  14:  472 
Cited  in  Relmer's  Estate,  159  Pa.  226,  28  Atl. 

186— LIpplncott's    Estate,    173    Pa.    369,    34 
Atl.  58. 

84.  A  clause  in  a  will  which  directs  that 
any  notes  held  by  the  testator  at  his  death 
against  a  legatee  therein  shall  be  canceled 
and  delivered  up  without  payment  thereof 
does  not  apply  to  or  include  notes  made  to 
the  testator  between  the  date  of  the  will  and 
his  death  by  a  partnership  of  which  the 
legatee  is  a  member,  to  obtain  money  to  car- 
ry on  the  business  of  the  partnership,  and 
secured  by  a  conveyance  of  property.  Wa- 
terman V.  Alden,  143  U.  S.  196,  12  Sup.  Ct. 
Rep.  435,  36:  123 

85.  A  testator  in  whom  was  the  legal 
title  to  lands  which  he  had  sold  by  a  written 
contract  can  transfer  by  his  will  both  such 
title  and  the  notes  given  for  the  purchase 
of  them;  and  the  devisee  will  stand  towards 
the  purchaser  in  the  same  position  that  the 
testator  did.  Atwood  v.  Weems,  99  U.  S. 
183,  25:  471 
Cited  In   Emery  v.  Union  Soc.   79  Me.  342,  0 

Atl.  891. 

86.  Where  the  testatrix  made  her  last 
will,  in  which  she  bequeaths  certificates  that 
are  in  the  hands  of  her  brother,  certificates 
as  to  bounty  lands,  in  the  hands  of  the 
register  of  the  land  office,  are  not  included 
in  such  bequest.  Edmonson  v.  Bloomshire. 
11  Wall.  382,  20:  44 

87.  The  following  clause  in  a  will:  "To 
my  sons,  one  equal  part  of  my  said  personal 
estate  as  they  come  of  age,  together  with  all 
my  lands,  all  of  which  lands  are  to  be  di- 
vided when  my  son  Westley  arrives  at  twen- 
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ty-one  years/'  and  the  further  clause:  ''200 
acres  designated  to  be  laid  out  in  lots  should 
be  sold  to  pay  my  just  debts  or  other  en- 
gagements, in  preference  to  any  other  of  my 
property,  for  the  use  and  benefit  of  all  my 
heirs/' — ^mean  that  after  the  payment  of  the 
debts  and  other  engagements  out  of  the  pro- 
ceeds of  the  land  sold,  the  remainder  of  such 
proceeds  should  be  equally  divided  among 
all  of  the  heirs.    Lane  v.  Vick,  3  How.  464, 

11:681 

Editorial  notes. 

What  passes  by  devise  as  appurtenance. 

9:333 
[Passing  of  proceeds  of  land  under  devise 
of  real  property.    68  L.B.A.  722.] 

Mistake  in  description. 

Extrinsic  Evidence  in  Aid  of  Ambigu- 
ous Description,  see  Evidence, 
1637-1642. 

Parol  Evidence  to  Explain  Ambiguity, 
see  Evidence,  1705. 

88.  Where  a  testator  devised  to  his  broth- 
er ''lot  6,  in  square  403,"  with  the  improve- 
ments thereon,  and  it  appeared  that  he  did 
not  own  and  never  had  owned  that  lot, 
which  had  no  improvements  upon  it,  but  did 
own  "lot  3  in  square  406,"  which  had  im- 
provements, and  that,  after  disposing  of 
various  other  parts  of  his  property  by  spe- 
cial description,  he  gave  to  his  son  the  bal- 
ance of  his  real  estate,  "believed  to  be  and 
to  consist  in"  certain  lots  described,  but 
which  do  not  include  "lot  3  in  square  406,'* 
the  latter  lot  will  be  held  to  be  the  one 
intended  in  the  devise  to  his  brother,  and 
BO  lawfully  devised  to  him.  Patch  v.  White, 
117  U.  S.  210,  6  Sup.  Ct.  Rep.  617,  710. 

29:860 

—  Editorial  note. 

[Ck>rrection  of  misdescription  of  land  in. 
6LJLA.(N.S.)  943.] 

After-acquired  property. 

89.  A  will  of  land,  at  common  law,  speaks 
from  the  date  of  execution,  and  therefore 
does  not  include  after-acquired  realty. 
Smith  V.  Edrington,  8  Cranch,  66,  3:  490 
Cited  In  Gibbon  v.  Gibbon,  40  Ga.  677. 

90.  The  act  of  1849  of  Oregon  territory, 
adopted  from  the  state  of  Missouri,  and 
since  re-enacted,  by  which  power  is  given 
in  general  terms  to  devise  all  estates,  real 
and  personal,  confers  testamentary  power  to 
devise  after-acquired  real  estate.  Harden- 
bergh  v.  Ray,  151  U.  S.  112,  14  Sup.  Ct. 
Rep.  305,  38:  93 

91.  Even  under  statutes  authorizing  the 
devise  of  after-acquired  realty,  the  presump- 
tion that  a  will  speaks,  as  to  land,  from  the 
date  of  its  execution,  continues,  and  is  over- 
come only  by  a  clearly  expressed  contrary 
intention.  Smith  v.  Edrington,  8  Cranch, 
66.  3: 490 
Cited  in  Carroll  v.  Carroll,  16  How.  284,  14  L. 

ed.  940 — McClaskey  v.  Barr,  54  Fed.  786 — 
Meador  v.  Sorsby,  2  Ala.  710,  86  Am.  Dec. 
432 — ^Floarnoy  v.  Flonmoy,  1  Bush,  623— 
Warner  v.  Swearlngen,  6  Dana.  199 — Walton 


T.  Walton,  7  J.  J.  Marsh.  59 — NeflTs  Appeal^ 
62  Pa.  336 — Waterman  v.  Greene.  12  R.  1. 
486 — Raines  v.  Barker,  13  Gratt.  131,  67  Am. 
Dec.  762. 

92.  After-acquired  real  property  does  not 
pass  under  a  will  by  virtue  of  the  Virginia, 
statute  empowering  such  disposal  unless- 
the  intention  of  the  testator  to  dispose  of 
such  property  clearly  appears  on  the  face  of 
the  will.    Smith  v.  Edrington,  8  Cranch,  66, 

3:49a 

93^  After-acquired    realty   is    not   passed 

hy  a  general  devise  of  "the  whole  of  my 

property."     Smith  v.  Edrington,  8  Cranch, 

66,  3: 490 

Cited   in   Hafdenberg  v.   Ray,   33   Fed.   817 — 

Matthews  v.  Matthews,  9  A  pp.  D.  C.  444 — 

Crenshaw  v.  McCormick,  19  A  pp.  D.  C.  500-^ 

Doe  ex  dem.  Wynne  v.  Wynne,  23  Misa  256w 

67  Am.  Dec.  189. 

94.  A  general  devise  of  real  estate  will 
carry  not  only  the  property  held  by  the 
testator  at  the  execution  of  the  will,  but 
also  real  estate  subsequently  acquired  of 
which  he  may  be  seised  and  possessed  at  his 
death,  provided  there  is  testamentary  power 
to  make  such  disposition.  Hardenbergh  t. 
Ray,  161  U.  S.  112,  14  Sup.  Ct.  Rep.  305, 

38:  98 

95.  A  will  inartificially  drawn,  showing 
beyond  doubt  an  intention  to  dispose  of 
all  the  testator's  property,  and  bequeathing 
to  his  wife  deposits  in  a  bank  ''amounting 
to  $10,000,  more  or  less,"  entitles  her  u> 
bonds  purchased  after  the  will  was  made^ 
amounting  to  about  $9,000,  when  the  de- 
posit in  the  bank  was  reduced  by  a  corre- 
sponding amount,  and  the  bonds  must  other- 
wise remain  undisposed  of  by  the  will. 
Keneday  v.  Sinnott,  179  U.  8.  606,  21  Sup. 
Ct.  Rep.  233,  45:  339 
Cited   in   Young  Women's   Christian    Home   t. 

French,  187  U.  8.  411,  47  L.  ed.  237,  23  Sup. 
Ct.  Rep.  184 — Howard  v.  Evans,  24  App.  D. 
C.  186— Minot  V.  Atty.  Gen.  189  Mass.  180, 
76  N.  E.  149. 

Residuary  clause. 

Evidence  to  Explain  Meaning  of  Sur- 
plus in  Residuary  Clause,  see  Evi- 
dence, 1622. 

Rights  of  Purchaser  From  Universal 
Legatee,  see  Vendor  and  Purchaser, 
179. 

See  also  infra,  231. 

96.  A  residuary  ''legatee"  may  take  the 
testator's  real  as  well  as  personal  estate,, 
although  the  word  "devisee"  is  not  used  in 
referring  to  him,  where  it  appears  from  the 
context  of  the  will  that  the  testator  intend- 
ed to  dispose  of  his  entire  estate.  Burwell 
V.  Cawood,  2  How.  560,  11:  37a 

/.  Partial  Inieaiaoy, 

Dual  Title  of  Executor  who  is  also  Trustee^ 
see  Executors  and  Administrators,  61- 
63. 

See  also  supra,  96,  96;  infra,  127.  200,  232. 

97.  Property  included  in  a  void  legaej* 


WILLS,  ra.  g,  1. 


6913 


vests,  if  not  otherwise  disposed  of  hy  the 
will,  in  the  next  of  kin.  Philadelphia  Bap- 
tist Asso.  v.  Hart,  4  Wheat.  1,  4:  493 
Cited  In  O'Conner  ▼.  Gifford,  117  N.  Y.  281,  22 
N.  B.  1036. 

98.  Where  a  will  contains  no  special  pro- 
vision on  the  subject,  the  land  of  the  de- 
ceased descends  to  his  heirs,  and  their  rights 
cannot  be  devested  or  impaired  by  the  unau- 
thorized acts  of  the  executor.  Brush  v. 
Ware,  15  Pet.  93,  10:  672 
Cited  In  Ball  v.  Tompkins,  41  Fed.  491. 

99.  No  presumption  of  an  intent  to  die 
intestate  as  to  any  part  of  his  property  is 
allowable,  when  the  words  of  a  testator's 
will  may  fairly  carry  the  whole.  Given  v. 
Hilton,  96  U.  S.  691,  24:  458 
Hardenbergh  v.  Ray,  161  U.  S.  112,  14  Sup. 

Ct.  Rep.  306,  38:  93 

Cited  in  McClaskey  v.  Barr,  64  Fed.  796 — 
Canfleld  v.  Canfleld,  65  C.  C.  A.  174,  118 
Fed.  6 — Patty  v.  Goolsby,  51  Ark.  70,  9  S. 
W.  846— Marlon  v.  WUliams,  9  Mackey,  22 
— Colville  V.  American  Security  ft  T.  Co.  10 
A  pp.  D.  C.  70 — Durboraw  v.  Darboraw,  67 
Kan.  143.  72  Pac.  566 — Chase  v.  Cbase,  132 
Mass.  474— Bhle's  WUl,  73  Wis.  451,  41 
N.  W.  627. 

100.  Where  a  testator  clearly  mentions 
each  of  his  heirs  at  law,  carefully  providing 
for  each  and  discriminating  between  them 
so  as  to  show  great  inequality  of  affection, 
there  is  a  strong  presumption  against  an  in- 
tention on  his  part  to  permit  a  large  estate 
to  descend  to  them  by  operation  of  law 
where  the  will  is  susoeptible  of  another  in- 
terpretation.   Finlay  v.  King,  3  Pet.  346, 

7:701 

101.  In  a  ease  of  doubtful  intent,  where 
a  dispute  between  the  heirs  at  law  and  the 
devisees  arises  as  to  the  disposition  of  prop- 
erty, the  introductory  clause  of  the  will,  to 
the  effect  that  the  t^tator  ordains  "this  to 
be  my  last  will  and  testament,  leaving  and 
bequeathing  my  wordly  estate  in  the  man- 
ner following,"  is  of  considerable  weight 
in  the  determination  of  his  intention  to  dis- 
pose of  his  entire  property  by  the  will.  Fin- 
lay  V.  King,  3  Pet.  346,  7:  701 
Cited  in   Weidman   v.   Marsh,   4    Clark    (Pa.) 

409. 

102.  On  a  devise  *'in  case  of  having  no 
children,  I  then  leave  and  bequeath  all  my 
real  estate,  at  the  death  of  my  wife,  to 
William  King,  on  condition  of  his  marrying 
a  daughter  of  William  Trigg,  in  trust  for 
their  eldest  son,"  the  court  transposed  the 
same  to  read  "I  bequeath  my  real  estate, 
all,  at  the  death  of  my  wife,"  for  the  pur- 
pose of  effecting  the  intention  of  the  testator 
to  give  the  title  to  the  entire  property  to 
William  King,  but  postponing  the  posses- 
sion of  that  part  given  to  the  testator's 
wife  and  others,  until  her  death.  Finlay  v. 
King,  3  Pet.  346,  7:  701 

g.  Nature  of  Estate  or  Interest  Created, 

1.  In  General . 

Extrinsic  Evidence  to  Enlarge  or  Diminish 
Estate,  see  Evidence,  1637. 


Extrinsic    Circumstances   as   Affecting,   see 

Evidence,  1706. 
Power  of  Disposal  under  Will,  see  Powers, 

7,  8. 
Creation  of  Trust  by,  see  Trust,  I. 

103.  In  determining  the  nature  of  the  es- 
tate devised  but  little  aid  is  derived  'from 
a  resort  to  formal  rules  or  a  consideration 
of  judicial  determinations  in  other  cases  ap- 
parently similar.  It  is  a  question  in  each 
case  of  the  reasonable  interpretation  of  the 
words  of  the  particular  will,  with  the  view 
of  ascertaining  through  their  meaning  the 
testator's  intention.  Robison  v.  Female  Or- 
phan Asylum,  123  U.  S.  702,  8  Sup.  Ct.  Rep. 
327,  31:293 
Cited  in  Faul  v.  Hullck,   18  A  pp.  D.  C.  27— 

Heard  v.  Read,  169  Mass.  223,  47  N.  E.  778 
—Bills  V.  Patnam,  64  N.  H.  561,  16  Atl. 
188. 

104.  The  same  rules  of  law  apply  to  de- 
scents and  devises  of  equitable,  as  to  those 
of  legal,  estates.  Doe  ex  dem.  Poor  v.  Consi- 
dine,  6  Wall.  468,  18:  869 
Cited    in    Partes   v.    Thomas,    11    Fed.    776 — 

Bolton  V.  Ohio  Nat.  Bank,  50  Ohio  St.  294, 
83  N.  B.  1116 — Carney  v.  Kain,  40  W.  V& 
770,  23  S.  B.  650. 

• 

105.  Under  a  will  which  devised  land  to 

the  son  of  the  testator,  and  provided  that 
the  widow  should  continue  in  possession  un- 
til the  son  arrived  at  the  age  of  fifteen 
years,  she  was  entitled  to  possession  until 
the  time  when  the  child  would  have  reached 
the  age  of  fifteen  if  he  had  lived,  although 
he  died  before  that  time.  Zeller  v.  Eckert, 
4  How.  289,  1 1 :  979 

Cited  in  Harper's  Estate,  1  Brewst.   (Pa.)  480 

— Bannon  t.  Brandon,  84  Pa.  267,  75  Am. 

Dec  655. 

106.  Where  an  executor  is  given  a  power 
to  sell  coupled  either  with  a  trust  or  an  in- 
terest, and  the  proceeds  are  to  go  to  resid- 
uary legatees,  tney  take  title  immediately 
and  preceding  the  sale,  by  devise,  and  not 
by  descent.    Taylor  v.  Benham,  6  How.  233, 

12:  130 

107.  The  genera]  rule  is  that  an  heir  shall 
not  take  by  devise  when  he  may  take  the 
same  estate  in  the  land  by  descent.  Barnitz 
v.  Casey,  7  Cranch,  466,  3:  403 
Cited  in  Landie  t.  SImms,  1  App.  D.  C.  511. 

108.  Where  a  party  devised  in  special 
trust  to  several  persons  his  property,  real 
and  personal,  to  be  sold,  and  the  proceeds  of 
the  side  he  bequeathed  to  his  brother,  an 
alien, — held,  the  legacy  was  to  be  considered 
as  a  bequest  of  personal  estate,  which  the 
alien  was  capable  of  taking.  Craig  v.  Les- 
lie, 3  Wheat.  563,  4:  460 

Cited  in  NeilBon  ▼.  Lagow,  12  How.  107,  13  L. 
ed.  913 — Evans's  Appeal,  51  Conn.  430 — 1^'ox 
V.  Sonthack,  12  Mass.  148 — Anstlce  v. 
Brown,  6  Paige,  454 — Downing  v.  Marshall, 
23  N.  Y.  393,  80  Am.  Dec.  290— Marx  v. 
McGlynn,  88  N.  Y.  376— Atkins  v.  Kron,  40 
N.  C.  (5  Ired.  Eq.)  213— McCaw  v.  Gal- 
braith,  7  Rich.  L.  83 — Territory  v.  Gelding, 
3  Utah.  48.  5  Pac.  550. 
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2.  Life  or  Fee* 

See  also  infra,  175,  180,  182 ;  Powers,  7. 

109.  Courts  will  lay  hold  of  the  introduc- 
tory clause  to  assist  them  in  ascertaining 
the  intention,  where  the  words  of  the  devise 
admit  of  passing  a  greater  interest  than  for 
life.  Wright  v.  Denn  ex  dem.  Page,  10 
Wheat.  204,  6:  303 
Cited  In  Ferguson  y.  Zepp,  4  Wash.  C.  C.  648, 

Fed.  Cas.  No.  4,742 — Warner  v.  Brlnton,  Fed. 
Cas.  No.  17,179 — Doe  ex  dem.  Hitch  v.  Pat- 
ten, 8  Houst.  (Del.)  870,  2  L.R.A.  734,  16 
Atl.  558. 

110.  A  devise  of  "all  the  estate  called 
'Marrowbone,*  in  the  county  of  H,  contain- 
ing by  estimation  2,585  acres  of  land,"  car- 
ries the  fee.    Lambert  v.  Paine,  3  Cranch,  97, 

2:377 

111.  Under  the  laws  of  Illinois  a  devise 
of   the   whole   of   testator's   estate,   to  "be 
equally  divided"  between  three  persons  men 
tioned,  "each  taking  one  third  of  the  whole, 
passes  to  them  a  fee  simple.     Gay  v.  Par- 
part,  106  U.  S.  679,  1  Sup.  Ct.  Rep.  456, 

27:  256 

112.  [''To  my  son  James  the  improvement 
wherepn  I  now  live,"  in  a  devise  of  lands 
held  by  warrant,  passes  the  fee.  Anony- 
mous (Pa.  Sup.  Ct.)  3  Dall-  477,      1:  687] 

113.  The  words  "all  the  rest  of  my  lands" 
do  not  import  a  devise  of  the  fee,  but,  un- 
less aided  by  the  context,  the  devisee,  wheth- 
er he  be  sole  or  residuary,  will,  if  there  be 
no  word  of  limitation,  take  only  a  life  es- 
tate. Wright  V.  Denn  ex  dem.  Page,  10 
Wheat.  204,  6:  303 

114.  An  intention  to  give  a  fee  by  a  gen- 
eral devise  to  the  wife  of  the  testator 
cannot  be  inferred  from  the  clause  "provid- 
ed she  has  no  lawful  issue."  Wright  v. 
Denn  ex  dem.  Page,  10  Wheat.  204,      6:  303 

115.  [A  devise  of  la'nd  to  a  wife,  ex- 
pressed to  be  in  lieu  of  dower,  while  other 
lands  are  devised  expressly  to  a  son,  his 
heirs  and  assigns,  passes  only  a  life  estate. 
Busby  V.  Busby  (Ct.  Com.  PI.  Phila.)  1  Dall. 
226,  1:111] 

116.  An  estate  in  fee  does  not  pass  to  a 
general  devisee  because  of  the  addition  of 
the  words  "by  her  freely  to  be  possessed  and 
enjoyed."  Wright  v.  Denn  ex  dem.  Page,  10 
Wheat.  204,  6:  303 

117.  Where  a  testator  made  a  bequest  of 
all  his  estate,  real  and  personal,  to  his  wife, 
to  have  and  to  hold  during  her  life,  and  to 
do  with  it  as  she  sees  proper  before  her 
death,  the  wife  took  a  life  estate  in  the  prop- 
erty, with  only  such  power  as  a  life  tenant 
can  have ;  and  her  conveyance  of  all  her  real 
property  passed  no  greater  interest.  Brant 
v.  Virginia  Coal  &  I.  Co.  93  U.  S.  326, 

23:  927 
Distinguished  in  Smith  v.  Mclntyre,  37  C.  C. 
A.  181,  05  Fed.  588. 

Cited  in  Giles  v.  Little,  104  U.  S.  208,  26  L. 
ed.   748— Roberto  v.    Lewis,    153   U.   8.   378, 


38  L.  ed.  750.  14  Sup.  Ct.  Rep.  945— 
Schreiner  v.  Smith.  38  Ped.  900 — ^Patty  y. 
Ooolsby,  51  Arlc.  73,  9  S.  W.  846 — Cowell 
V.  South  Denver  Real  Estate  Co.  16  Colo. 
App.  118,  68  Pac.  991 — Lewis  v.  Palmer, 
46  Conn.  456 — Hull  y.  Holloway,  58  Conn. 
216,  20  Atl.  445 — Henderson  v.  Blackburn, 
104  111.  231,  44  Am.  Rep.  780— Goudte  ▼. 
Johnston,  109  Ind.  432.  10  N.  E.  296 — Crew 
V.  Dixon,  129  Ind.  91,  27  N.  E.  72S— Rags- 
dale  V.  Barnett,  10  Ind.  App.  497,  37  N.  E. 
1109 — Re  Foster,  76  Iowa,  368,  41  N.  W.  43 
— Podarll  V.  Clark,  118  Iowa.  266.  91  N.  W. 
1091— Foos  V.  Scarf,  65  Md.  311— Russell  t. 
Werntz,  88  Md.  215.  44  Atl.  219 — ^Re  Bauern- 
Schmidt,  97  Md.  55,  54  Atl.  637 — Kellej  t. 
Meins,  135  Mass.  234 — Woodbridge  v.  Jones, 
183  Mass.  553,  67  N.  E.  878 — Jones  v.  Dem- 
ing,  91  Mich.  483,  51  N.  W.  1119 — Gadd  r. 
Stoner,  113  Mich.  692.  71  N.  W.  Ill— Foote 
V.  Sanders,  72  Mo.  620 — Gaven  v.  Allen,  100 
Mo.  298,  13  S.  W.  501 — Cornwell  v.  Wnlff, 
148  Mo.  576,  45  L.R.A.  68,  50  S.  W.  439— 
Van  Home  v.  Campbell,  100  N.  Y.  322.  53 
Am.  Rep.  166,  H  N.  E.  771 — Johnson  v.  John- 
son, 51  Ohio  St.  460,  38  N.  E.  61— Widow's 
Home  V.  Lippardt,  70  Ohio  St.  288,  71  N.  E. 
770 — Winchester  v.  Hoover,  42  Or.  313.  70 
Pac.  1035 — Canedy  v.  Jones.  19  S.  C.  305. 
45  Am.  Rep.  777 — Weir  v.  Smith.  62  Tex. 
9 — Harrison  v.  Foote.  9  Tex.  Cir.  App.  579, 
30  S.  W.  888— Miller  v.  Potterfleld.  86  Ya. 
882,  19  Am.  St.  Rep.  919,  11  S.  E.  486— 
Englerth  v.  Kellar,  50  W.  Va.  266,  40  8.  E. 
465. 

118.  When  a  testator  devises  land  without 
legal  words  of  limitation,  but  adds  that 
the  devisee  **niaj  sell  or  do  therewith  as  he 
pleases,"  he  is  presumed  to  have  intended  to 
^ve  a  fee,  because  such  a  power  would  be 
incompatible  with  a  less  estate.  King  v. 
Ackerman,  2  Black,  408,  17:  292 

119.  Because  the  testator  used  the  phrase 
'Ho  do  and  dispose  of  as  he  may  think  prop- 
er," as  regards  a  farm,  and,  in  devise  of 
the  homestead,  has  omitted  it,  such  omis- 
sion as  to  the  latter  is  not  equivalent  to  an 
express  limitation  of  it  to  the  life  of  the 
devisee.    Eling  v.  Ackerman,  2  Black.  408, 

17:292 

120.  The  word  "tenements"  has  never  been 
construed  in  a  will,  independent  of  other  cir- 
cumstances, to  pass  a  fee.  Wright  v.  Demi 
ex  dem.  Page,  10  Wheat.  204,  6:  303 

121.  A  devise  of  real  and  personal  prop- 
erty to  a  person  to  be  held,  etc.,  by  him,  his 
heirs  and  assigns  forever,  with  the  hope  and 
trust,  however,  that  he  will  not  diminish 
the  same  to  a  greater  extent  than  may  be 
necessary  for  his  comfortable  support  and 
maintenance,  and  that  at  his  death  the  same, 
or  so  much  thereof  as  he  shall  not  have  dis- 
posed of  by  devise  or  sale,  shall  descend  to 
others,  gives  to  the  first  taker  an  estate  in 
fee  simple,  without  any  trust  or  limitation 
over.  Howard  v.  Carusi,  109  U.  S.  725,  3 
Sup.  Ct.  Rep.  575,  27:  1089 
DisHnguUhed  in  Cox  v.  Wills,  49  N.  J.  Bq.  134, 

22  Atl.  794. 

Cited  in  Potter  v.  Couch,  141  U.  8.  315,  36 
L.  ed.  732.  11  Sup.  Ct.  Rep.  1005— Robert* 
V.  Lewis,  153  U.  S.  378,  38  L.  ed.  751.  H 
Sup.  Ct.  Rep.  945— Colton  ▼.  Colton.  10 
Sawy.  328,  21  Fed.  596 — Toms  v.  Owen,  5* 
Fed.  423 — McDuffle  v.  Montgomery,  128  Fed. 
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110 — Russell  ▼.  Joues,  68  C.  C.  A.  499,  135 
Fed.  941 — ^Patty  v.  Goolsby,  51  Ark.  74.  9 
S.  W.  846— Holcomb  v.  Wright,  5  A  pp.  D. 
C.  82— Mills  ▼.  Newberry.  112  111.  136.  64 
Am.  Rep.  213,  1  N.  E.  156— Randall  v.  Ran- 
dall, 135  111.  400,  25  Am.  St.  Rep.  373,  25 
N.  E.  780 — Coalson  y.  Alpaugh,  163  111.  302. 
45  N.  E.  216 — Maurer  ▼.  Bowman,  169  111. 
X^95,  48  N.  E.  823 — Maurer  v.  Bowman.  65 
111.  App.  267 — Fullenwider  v.  Watson,  113 
Ind.  20,  14  N.  B.  571— Ortli  v.  Orth,  145  Ind. 
194.  32  L.R.A.  305,  57  Am.  St.  Rep.  185.  24 
N.  E.  277— Mulvane  v.  Rude,  146  Ind.  483. 
45  N.  E.  659— McNutt  v.  McComb,  61  Kan. 
«1.  58  Pac.  965 — Clay  ▼.  Chenault,  108  Ky. 
103,  55  S.  W.  729— Glover  v.  Reid,  80  Mich. 
283.  45  N.  W.  91— Gadd  ▼.  Stoner,  113  Mich. 
691,  71  N.  W.  1111— Cornwell  v.  Wulff,  148 
Mo.  562.  45  L.R.A.  58,  50  S.  W.  439— Roth 
V.  Rauschenbusch,  173  Mo.  590,  61  L.R.A. 
457,  73  S.  W.  664 — Gannon  v.  Albright,  183 
Mo.  252.  67  L.R.A.  101,  105  Am.  St  Rep. 
471,  81  S.  W.  1162— McClellan  v.  Larchar, 
45  N.  J.  Eq.  21,  16  Atl.  269— Crozler  v. 
Bray,  39  Hun,  128 — Widows'  Home  v.  Llp- 
pardt,  70  Ohio  St.  288,  71  N.  E.  770— 
Howze  ▼.  Barber,  29  8.  C.  471,  7  S.  E.  817 
— Bradley  v.  Carnes,  94  Tenn.  31,  45  Am. 
St.  Rep.  696,  27  S.  W.  1007 — Enaloy  v. 
Ensley,  105  Tenn.  121,  58  S.  W.  288— 
Reeves  v.  School  Dist.  No.  59,  24  Wash.  287. 
64  Pac.  752. 

Editorial  note. 

[Conveyance  of  feet  by  devise  to  one  and 
his  or  her  child  or  children.     4  L.R.A.(N. 

S.)  948.] 

Necessity  of  words  of  limitation. 

122.  Where  there  are  no  words  of  limita- 
tion to  a  devise,  the  devisee  takes  an  estate 
for  life  only,  unless,  from  the  language  there 
used,  or  from  other  parts  of  the  will,  there 
is  a  plain  intention  to  give  a  large  estate. 
Wright  V.  Denn  ex  dem.  Page,  10  Wheat. 
204.  6:  303 
Cited  In   Steele  t.  Thompson,   14   Serg.   ft  R. 

95. 

123.  In  the  absence  of  statutory  provi- 
sion, a  devisee  takes  an  estate  for  life  only, 
where  there  are  no  words  of  limitation  in 
the  devise,  unless,  from  the  language  then 
used  or  from  other  parts  of  the  will,  a  con- 
trary intention  appears.  King  v.  Ackerman, 
2  Black,  408,  17:  292 
CiUd  In  Myar  v.  Snow,  49  Ark.  128,  4  S.  W. 

881. 

124.  Where  a  will  was  made  before  the 
rule  that  a  devise  of  land  without  words  of 
limitation  confers  on  the  devisee  an  estate 
for  life  only  was  repealed,  this  court  is  com- 
pelled to  examine  its  provisions  fettered 
by  this  technical  rule  of  construction.  King 
y.  Ackerman,  2  Black,  408,  17:  292 

125.  Modem  legislation  in  England  and 
in  most  of  the  states  of  the  Union  has 
abolished  the  rule  which  requires  words  of 
limitation  in  a  devise  in  order  to  pass  the 
fee,  and  established  a  contrary  one.  King 
▼.  Ackerman,  2  Black,  408,  17:  292 

126.  In  wills,  the  rule  that  words  of  in- 
heritance are  necessary  to  convey  a  fee  is 


entirely  subordinate  to  the  testator's  inten- 
tion.    Lambert  v.  Paine,  3  Cranch,  97, 

2:  377 
Cited  in   Robinson  ▼.   Randolph,   21   Fla.   644, 

58   Am.    Rep.   692 — Steele   v.   Thompson,    14 

Serg.  ft  R.  93. 

127.  The  evident  intention  of  a  testator 
to  dispose  of  his  whole  estate  by  a  will  mak- 
ing all  his  heirs  at  law  devisees,  with  a 
special  aim  at  equality  among  them,  par- 
ticularly evidenced  by  charging  the  funeral 
expenses  and  the  testator's  debts  upon  that 
devisee  who  was  given  a  greater  quantity  of 
realty  than  the  others,  prevents  the  appli- 
cation of  the  rule  that  devises  of  land  with- 
out words  of  limitation  or  description  pass 
nothing  but  a  life  estate.  McCaffrey  v. 
Manogue,  196  U.  S.  663,  25  Sup.  Ct.  Rep. 
319,  49: 600 

—  Editorial  notes. 

Devise  of  lands  generally,  without  words 
of  perpetuity  or  limitation.  17:  292 

[Necessity  of  word  "heirs"  in  devise  in 
trust.    2L.R.A.(N.S.)  180.] 

Effect  of  charge  upon  devisee. 

See  also  supra,  127. 

128.  A  devise  to  two  sons  of  land  and  per- 
sonal estate,  to  be  equally  divided  between 
them,  the  testator's  debts,  funeral  expenses, 
and  legacies  to  be  paid  thereout,  conveys  a 
fee  to  each  son.  Abbott  v.  Essex  Co.  18 
How.  202,  15:  852 
Cited  in  McCaffrey  v.  Manogne,  22  App.  D.  C. 

890— West  v.  Fltz,  109  111.  438— Richardson 
V.  Richardson,  80  Me.  592,  16  Atl.  250 — 
Couch  V.  Eastham,  29  W.  Va.  793,  8  S.  E. 
23. 

129.  Where  a  devisee  whose  estate  is  un- 
defined is  directed  to  pay  the  testator's 
debts  or  legacies,  or  a  specific  sum  in  gross, 
he  takes  an  estate  in  fee.  King  v.  Acker- 
man, 2  Black,  408,  17:  292 
Cited  in  McCaffrey  v.  Manogne,  196  U.  S.  568, 

49  L.  ed.  602,  25  Sup.  Ct.  Rep.  319. 

130.  Where  a  testator,  by  his  will,  gave 
and  bequeathed  real  estate  to  his  son,  and 
provided  that  such  son  should  give  to  his 
grandchildren  the  sum  of  $1,500,  and  gave 
the  income  of  his  estate  to  his  wife  for  life, 
the  son  took  an  estate  in  fee.  King  v. 
Ackerman,  2  Black,  408,  17:  292 

131.  A  charge  merely  on  the  lands  of  the  ^ 
testator,    and    not    on    the    person    of    the 
devisee,  does  not  change  the  estate  under  a 
general   devise   to  one   in   fee.     Wright  v. 
Denn  ex  dem.   Page,    10   Wheat.   204, 

6:303 
Cited  in  Lnmmus  v.  Mitchell,  34  N.  H.  47. 

132.  Where  the  estate  of  the  devisee  is 
clearly  defined,  a  direction  to  pay  debts  can- 
not enlarge  it.  Giles  v.  Little,  104  U.  S. 
291,  26: 745 

Qualified  or  conditional  fee. 

See  also  infra,  180. 

133.  A  bequest  of  land  to  a  person  "dur- 
ing his  natural  life,"  and,  in  case  of  heirs, 
to  him  "and  his  heirs  and  assigns  forever;" 
but  in  case  he  shall  die  without  heirs,  to 
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be  sold  and  divided,  etc.,  gives  him  an  estate 
for  life  subject  to  become  a  fee  simple  on 
his  having  heirs,  not  a  fee  dimple  con- 
ditional.    Shriver  v.  Lynn,  2  How.  43, 

11:  172 

3.  Estates  Tail;  Bule  in  Shelley's  Case. 

Matters  as  t<»  Generally,  see  Heal  Property, 

Violation  of  Rule  against  Perpetuities  by 
Power  to  Sell  on  Expiration  of  Estate 
Tail,  see  Perpetuities,  7. 

See  also  infra,  180. 

134.  An  estate  tail  is  given  by  a  devise 
to  a  girl  with  a  provision  that  in  the  event 
of  her  dying  unmarried  or  without  offspring 
by  her  husband  the  property  is  to  be  sold 
and  the  proceeds  divided  equally  among  the 
heirs  of  a  certain  person.  Barber  v.  Pitts- 
burgh, Ft.  W.  &  C.  R.  Ck).  166  U.  S.  83,  17 
Sup.  Ct.  Rep.  488,  41 :  925 

135.  [A  devise  to  a  person  during  his  nat- 
ural life,  and,  if  he  leaves  lawful  issue,  to 
such  issue,  but  in  case  of  his  dying  without 
issue,  or  they  dying  under  twenty-one-years, 
then  to  another,  gives  an  estate  tail.  The 
word  "issue"  is  a  limitation.  James'  Claim 
(Pa.  Sup.  Ct.)  1  Dall.  47,  1:  31] 

136.  A  bequest  of  slaves,  with  a  limi- 
tation over  that,  if  either  the  legatee  or  an- 
other should  "die  without  a  lawful  heir  of 
their  bodies,  the  other  should  heir  its 
estate,"  creates  an  estate  tail,  and  the  limi- 
tation over  is  on  a  contingency  too  remote, 
there  being  no  words  to  restrain  the  dying 
without  issue  to  the  death  of  the  legatee. 
Williamson  v.  Daniel,  12  Wheat.  568, 

6:  731 

Cited  In  Moody  v.   Walker,  3  Ark.   107 — Russ 

V.  Buss,  9  Fla.  146 — Mayer  v.  Wlltberger.  Ga. 

Dec.   pt.  2,   p.   26 — Richardson  v.   Paige,   54 

Vt.  379. 

137.  Under  a  devise  of  a  life  estate  to  a 
woman  and  remainder  to  her  sons  as  tenants 
in  common,  share  and  share  alike,  and  the 
heirs  of  their  bodies,  she  does  not  take  an 
estate  tail  under  the  rule  in  Shelley's  Case, 
as  the  fee  tail  is  not  limited  to  the  heirs 
in  tail  of  the  first  taker.  Webster  v.  Cooper, 
14  How.  488,  14:  510 
Cited  In  Rldegway  v.  Lanphear,  99  Ind.  257. 

138.  Doubts  as  to  the  application  to  a  de- 
vise of  the  rule  in  Shelley's  Case  will  be 
resolved  in  this  country  in  favor  of  a  life 
estate  only,  with  remainder  over,  rather 
than  in  favor  of  the  creation  of  a  fee  tail, 
as  the  policy  in  this  country  is  equally 
of  descent  and  distribution.  Daniel  v. 
Whartenby,  17  Wall.  639,  21 :  661 
Cited  In  Shelley's  Case,  In  Green  v.  Green.  23 

Wall.  491,  23  L.  ed.  77— De  Vaughn  v.  Hut- 
chinson, 165  U.  S.  576,  41  L.  ed.  831,  17  Sup. 
Ct  Rep.  461 — McArthur  v.  Allen,  3  Ohio  L. 
J.  475.  Fed.  Gas.  No.  8,659 — De  Vaughn  v.  De 
Vaughn,  3  App.  D.  C.  57 — Craig  v.  Rowland, 
10  App.  D.  C.  413 — Ridgeway  v.  Lanphear, 
99  Ind.  255 — ^Wescott  v.  BInford,  104  Iowa, 
648,  65  Am.  St.  Rep.  630,  74  N.  W.  18— 
Yocum  V.  Slier,  160  Mo.  805,  61  S.  W.  208 — 


Nichols  V.  Gladden,  117  N.  C.  501,  23  8.  B. 
459. 

139.  The  rule  in  Shelley's  Case  made  part 
of  the  law  in  Massachusetts  until  March  8» 
1792,  when  it  was  abolished  by  statute  so 
far  as  it  respects  wills.  Webster  v.  Cooper, 
14  How.  488,  14:  510 

140.  While  the  rule  in  Shelley^s  Case  is 
held  to  apply  as  well  to  wills  as  to  deeds, 
the  words  "issue  of  his  body,"  are  more 
flexible  than  the  words  "heir  of  his  body" 
and  the  courts  more  readily  interpret  the 
former  as  the  synonym  of  "children,"  and  a 
mere  discriptio  peraonarum,  than  the  latter. 
Daniel  v.  Whartenby,  17  Wall.  639,  21:  661 
Cited   In    Strain  v.    Sweeny,   163   111.   607.   45 

N.  E.  201— Crandell  v.  Barker,  8  N.  D.  270» 
78  N.  W.  847— TlmanuB  v.  Dugan,  46  Md. 
417. 

141.  A  devise  in  Pennsylvania  of  all  the 
testator's  real  estate  to  his  son  or  his  son's 
heirs,  and,  if  the  son  dies  without  issue,  to 
the  testator's  brothers  and  sisters  and  their 
heirs  forever,  or  such  of  them  as  shall  be 
living  at  the  death  of  the  son,  fails  as  to 
such  heirs  where  the  son  died  without  issue 
and  none  of  the  testator's  brothers  and 
sisters  were  then  alive,  the  word  "heirs'* 
being  construed  to  be  a  word  of  limitation. 
Daly  v.  James,  8  Wheat.  495,  5:  670 

142.  Under  a  devise  to  a  specified  son  of 
testator  during  his  natural  life,  and,  after 
his  death,  to  his  issue  by  him  lawfully  be- 
gotten of  his  body,  their  heirs  and  assigns 
forever,  and,  in  case  of  tne  death  of  such  son 
without  lawful  issue,  to  the  testator's  wife 
and  two  sisters  during  their  lives,  and,  after 
the  death  of  all  of  them,  to  W.,  his  heirs  and 
assigns  forever,  the  son  takes  a  life  estate 
only,  with  fee  simple  to  his  issue,  if  any. 
while  the  devises  to  the  widow  and  sisters 
and  to  W.  are  executory  devises,  that  to  \V. 
becoming,  on  the  death  of  the  son  with  the 
possibility  of  issue  extinct,  a  remainder  in 
fee  simple,  vested  at  once  in  interest,  but  de- 
ferred as  to  enjoyment  until  the  termina- 
tion of  the  intermediate  life  estates.  Daniel 
V.  Whartenby,  17  Wall.  639,  21:661 

143.  A  devise  to  a  daughter  for  life,  and 
at  her  decease  to  her  heirs  begotten  of  her 
body  and  to  their  heirs  and  assigns,  shows 
an  intention  that  her  children  shall  become 
the  root  of  a  new  succession  and  take  as 
purchasers,  and  not  as  heirs.  De  Vaughn  v. 
Hutchinson,  165  U.  S.  566,  17  Sup.  Ct.  Rep. 
461,  41 :  827 
Cited  In  Granger  v.  Granger,  147  Ind.  118,  36 

L.R.A.  193,  46  N.  B.  84. 

Editorial  notes. 

[Effect  upon  rule  in  Shelley's  Case,  of  ex- 
press prohibition  against  conveyance  or  en- 
cumbrance of  property  by  life  tenants  7 
L.R.A.(N.S.)   1109. 

"Children"  as  word  of  purchase  or  limi- 
tation.     12  LuR.A.(N.S.)    283.] 
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4.  Estate  or  Gift  upon  Condition. 

Executory  Devises;  Conditional  Limitations, 

see  infra,  III.  g,  6. 
Conditions  As  to  Real  Property  Generally, 

see  Real  Property,  I.  a,  2. 

144.  The  testator  has  power  to  impose 
such  conditions  for  the  vesting  of  a  devise 
as  he  may  deem  proper,  which  are  not  un- 
reasonable in  character,  and  do  not  contra- 
vene recognized  rules  of  public  policy  or 
positive  law.  Webster  v.  Cooper,  14  How. 
488,  14: 510 
Cited  in  Smith  v.  Smith,  64  Neb.  568,  90  N.  W. 

560. 

145.  The  word  "conditions"  in  the  clause 
of  the  Code  of  Louisiana  which  provides 
that,  "in  all  dispositions  inter  vivos  and 
mortis  causa,  impossible  conditions — those 
which  are  contrary  to  laws  or  to  morals — 
are  reputed  not  written,"  includes  the 
various  modes  of  appropriation,  use,  and 
destination  attached  to  the  legacy  in  ques- 
tion.   McDonogh  v.  Murdoch,  15  How.  367, 

14:  732 

146-147.  Whether  the  condition  of  a  de- 
vise shall  be  considered  as  precedent  or 
subsequent  is  always  a  question  of  intention 
on  the  part  of  the  testator.  Finlay  v.  King, 
3  Pet.  346,  7:  701 

Taylor  v  Mason,  9  Wheat.  325,  6:  101 

Cited   In    Green    v.    Dyersbarg,    2    Flipp.    497, 

Fea.   Cas.  No.  5,756 — Jackson  v.   Kip,   8  N. 

J.  L.  242. 

148.  The  intention  of  the  testator  making 
a  conditional  devise,  as  to  whether  the  same 
18  precedent  or  subsequent,  is  to  be  searched 
for  in  the  will.  Taylor  v.  Mason,  9  Wheat. 
325,  6: 101 

Ciditorial  note. 

[Validity  of  bequest  to  individual  on  con- 
dition of  adhering  to,  or  renouncing,  par- 
ticular religious  belief.  5  L.R.A.(N.S.) 
304.] 

Condition  precedent. 

As  to  Real  Property  Generally,  see  Real 

Property,  11,  12. 
See  also  supra,  146,  148;  infra,  182. 

149.  Where  the  language  of  the  particular 
clause,  or  of  the  whole  will,  shows  that  the 
act  upon  which  the  estate  depends  must  be 
performed  before  the  estate  can  vest,  the 
condition  is  precedent;  and  unless  it  is  per- 
formed the  devisee  can  take  nothing.  Fin- 
lay  V.  King,  3  Pet.  346,  7:  701 
Cited  in   Elyton   Land  Co.   r.   South  &  North 

Ala.  R.  Co.  100  Ala.  405,  14  So.  207— Ex 
Parte  Conway,  4  Ark.  331 — Goff  v.  Pensen- 
hafer  190  111.  208,  60  N.  B.  110 — Decrow  v. 
Moody.  73  Me.  103 — Markham  v.  Hufford, 
123  Mich.  508,  48  L.R.A.  582,  81  Am.  St. 
Rep.  222.  82  N.  W.  222— Smith  v.  Smith,  64 
Ncbr.  5t>8,  90  N.  W.  560^Pen  ex  dem. 
Blean  v.  Messenger,  33  N.  J.  L.503 — Towle  v. 
Remsen.  70  N.  Y.  322 — Lane  v.  Albertson,  78 
App.  Dlv.  611,  79  N.  Y.  Supp.  947 — Ramsey 
v.  Edpefleld  &  K.  R.  Co.  3  Tenn.  Ch.  175— 
Jones  V.  Chesapeake  &  O.  R.  Co.  14  W.  Va. 
522 — Reuff  v.  Coleman  30  W.  Va.  174,  3  S. 
E.   597. 


150.  No  heir,  under  Spanish  law,  can 
claim  a  devise  without  performing  a  con- 
dition annexed  to  it.  Meegan  v.  Boyle,  19 
How.  130,  15:  577 

—  Editorial  note. 

Conditions  precedent  and  subsequent  in 
wills.  6:  101;  9:89 

Gondition  subsequent. 

In  Charitable  Devise,  see  Charities,  40, 

41. 
As  to  Real  Property  Generally,  see  Real 

Property,  13-25. 
See  also  supra,  133,  146,  148. 

151.  If  the  act  does  not  necessarily  pre- 
cede the  vesting  of  the  estate,  but  may  ac- 
company or  follow  it,  if  this  is  to  be  col- 
lected from  the  whole  will,  the  condition  is 
subsequent.    Finlay  v.  King,  3  Pet.  346, 

7:701 
Cited  In  Vint  v.  Klngr,  2  Am.  L.  Reg.  716,  Fed. 
Cas.  No.  16,950 — Sherman  v.  American  Con- 
gregational Aeso.  51  C.  C.  A.  834,  113  Fed. 
614 — Tappan'B  Appeal,  52  Conn.  419 — Ken- 
nedy T.  Alexander.  21  App.  D.  C.  434 — 
Jenkins  v.  Merritt,  17  Fla.  322 — Bowman  v. 
Long,  23  Ga.  245 — Lin'dsey  v.  Llndsey,  45 
Ind.  562— Smith  v.  Rasin,  84  Md.  646.  36 
Atl.  261 — ^Re  Stlckney  (Congregational 
Church  Bldg.  Soc.  v.  Everltt)  85  Md.  102, 
85  L.R.A.  696,  60  Am.  St.  Rep.  308,  86  Atl. 
654— Jenkins  v.  Ilorwltz,  02  Md.  40.  47  Atl. 
1022 — Campau  v.  Chene,  1  Mich.  415 — Bur^ 
nett  V.  Strong.  26  Miss.  123 — Alexander  v. 
Alexander,  156  Mo.  410,  57  S.  W.  110^ 
Union  College  v.  New  York,  65  App.  Dlv. 
554,  78  N.  Y.  Supp.  51 — Underbill  v.  Sara- 
toga ft  W.  R.  Co.  20  Barb.  460 — Five  Points 
House  of  Industry  v.  Amerman,  11  Hun,  164 
— Nlcoll  V.  New  York  &  E.  R.  Co.  12  N.  Y. 
130— Livingston  v.  Gordon,  84  N.  Y.  14.3 — 
McPherson's  Estate,  11  W.  N.  C.  56— Shn- 
man  v.  Heldman,  63  S.  C.  490,  41  S.  E.  510 
— Cannon  v.  Apperson,  14  Lea,  567 — Hen- 
derson V.  Beaton,  1  Posey,  Unrep.  Cas.  (Tex.) 
28 — Bell  County  v.  Alexander,  22  Tex.  364. 
73  Am.  Dec.  268 — Burdis  v.  Burdis,  96  Va. 
84,  70  Am.  St.  Rep.  825,  30  S.  E.  462. 

152.  "In  case  of  having  no  children,  I 
then  leave  and  bequeath  all  my  real  estate, 
at  the  death  of  my  wife,  to  William  King, 
on  condition  of  his  marrying  a  daughter  of 
William  Trigg,  in  trust  for  their  eldest 
son."  The  testator  died  without  issue,  and 
William  Trigg  never  had  a  daughter.  It 
was  held  that  the  whole  real  estate  was  de- 
vised to  William  King  in  trust  on  a  con- 
dition subsequent,  and  the  legal  title  is  in 
him.  Finlay  v.  King,  3  Pet.  346,  7:  701 
Cited  in  Martin  v.  Ballou,  13  Barb.  132. 

153.  The  condition  annexed  to  a  charita- 
ble devise  to  church  trustees,  that  no  ma- 
terial alteration  or  change,  but  only  proper 
repairs  and  improvements,  shall  be  made  in 
the  pulpit  or  galleries  of  the  church,  is  a 
condition  subsequent,  and  therefore  cannot 
affect  the  original  validity  of  the  gift. 
Jones  V.  Habersham,  107  U.  S.  174,  2  Sup. 
Ct.  Rep.  336,  27:  401 

154.  A  condition  subsequent  was  annexed 
to  the  estate  devised  to  the  eldest  male  lieir 
of  the  testator's  nephew,  by  a  will  under 
which  the  testator  gave  his  whole  property. 
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after  a  life  estate,  to  the  male  heirs  of  such 
nephew,  "the  oldest  male  heir  to  take  all 
on  the  following  terms:  That  the  name  of 
the  one  that  may  have  the  right,  with  his 
consent,  be  changed  to  A.  Barnes,  by  an  act 
of  public  authority,  together  with  his 
taking  an  oath,  before  he  has  possession, 
that  he  will  not  make  any  change  in  this 
my  will  relative  to  my  property;  on  the 
eldest  refusing  to  comply,  to  the  next  male 
heir  on  the  above-mentioned  terms;  and  so 
on  to  all  the  males  heirs  of  my  nephew," 
bequeathing  the  property  on  the  same  terms 
to  others  "if  all  of  them  refuse  to  comply 
within  twelve  months  after  they  arrive  at 
the  age  of  twenty-one  years,"  if  in  that 
time  it  can  be  done.  The  contingency  on 
which  this  devise  was  to  take  effect  was  not 
too  remote,  as  the  estate  vested  on  the 
death  of  the  nephew,  to  be  devested  on  non- 
performance of  the  condition.  Taylor  v. 
Mason,  9  Wheat.  325,  6:  101 

Cited  In  Webster  t.  Cooper,  14  How.  501.  14 
L.  ed.  516 — Jenkins  v.  Merrltt,  17  Fla.  322 
^—Grumpier  v.  Barfleld  &  W.  Co.  114  Ga.  5T3, 
40  S.  E.  808 — Campbell's  Case,  2  Bland,  Ch. 
222.  20  Am.  Dec."  360— Smith  y.  Smith,  64 
Neb.  568,  90  N.  W.  560 — Jackson  v.  Kip,  8 
N.  J.  L.  242 — Den  ex  dem.  Smith  t.  Hance, 
11  N.  J.  L.  261 — ^Den  ex  dem.  Blean  v.  Mes- 
senger, 33  N.  J.  L.  505— Re  Jackson,  1  Power, 
242— Hardy  r.  Galloway,  111  N.  C.  523,  32 
Am.  St.  Rep.  828.  16  8.  E.  890 — Rogan  v. 
Walker,  1  Wis.  562. 

155.  If  the  estate  be  given  on  a  condition 
for  the  performance  of  which  no  time  is 
limited,  the  devisee  has  his  whole  life  for 
performance.     Finlay  v.  King,  3  Pet.  346, 

7:701 
Cited  In  King  v.  Mitchell,  8  Pet.  348.  8  L.  ed. 
970— Webster  v.  Cooper,  14  How.  501,  14  L. 
ed.  516 — McDoDogh  v.  Murdoch,  15  How.  412, 
14  L.  ed.  752 — Doe  ex  dem.  Poor  v.  Consi- 
dlne,  6  Wall.  475,  18  L.  ed.  874— Ward  v. 
New  England  Screw  Co.  1  Cliff.  577,  Fed. 
Cas.  No.  17,167 — Mcpherson's  Estate,  38 
Phila.  Leg.  Int.  451. 

156.  A  condition  annexed  to  an  estate,  if 
broken,  forfeits  the  estate,  and  the  heirs  be- 
come seised  of  the  estate  free  from  inter- 
mediate charges  and  encmnbrances.  Stanley 
V.  Colt,  5  Wall.  119,  18:  502 
Cited  in  Woodruff  r.  Marsh,  63  Conn.  135,  38 

Am.  St.  Rep.  346,  26  Atl.  846— Quincy  r. 
Attj\  Gen.  160  Mass.  436,  35  N.  B.  1066— 
Penny  v.  Croul,  76  Mich.  481,  5  L.R.A.  863, 
43  N.  W.  649— Prince  William  School  Board 
V.  Stuart,  80  Va.  76. 

157.  Under  a  will  by  which  the  testator 
devises  to  his  granddaughter  a  parcel  of 
land  in  fee,  but  provides  that,  should  she  die 
in  her  minority,  and  without  lawful  issue 
then  living,  the  land  shall  revert  and  be- 
come a  part  of  the  residue  of  his  estate,  the 
estate  of  the  granddaughter  in  the  land  is 
devested  by  her  death  under  age  and  with- 
out issue,  after  the  death  of  the  testator. 
Britton  v.  Thornton,  112  U.  S.  526,  6  Sup. 
Ct.  Rep.  291,  28:816 
Cited  in  Barber  v.  Pittsburgh,  Ft.  W.  &  C.  R. 

Co.  166  U.  S.  103.  41  L.  ed.  934,  17  Sup. 
Ct.  Rep.  488 — First  Nat.  Bank  v.  De  Panw, 
75  Fed.  780 — Yocnm  v.  Parker,  67  C.  C.  A. 
229,  134  Fed.  207— Myar  v.  Snow,  49  Ark. 


130,  4  S.  W.  381 — Sammers  ▼.  Smith.  12T 
111.  649,  21  N.  E.  191— Smith  ▼.  KimMU 
168  HI.  878,  38  N.  E.  1029— Smith  t.  Hull, 
97  App.  Div.  229,  89  N.  Y.  Supp,  854— 
Black  v.  Williams,  51  Hun.  282.  4  N.  Y. 
Supp.  243— Mead  v.  Maben,  60  Hun,  278.  U 
N.  Y.  Supp.  732 — Washbon  v.  Cope.  67  Hun. 
275,  22  N.  Y.  Supp.  241— Vanderzec  t.  Slln- 
gerland,  103  N.  Y.  55,  57  Am.  Rep.  701.  8 
N.  E.  247— Re  New  York.  L.  ft  W.  R.  Co.  105 
N.  Y.  95,  11  N.  E.  492— Shadden  v.  Hembrce, 
17  Or.  25,  18  Pac.  572 — Armistead  v.  Hartu 
97   Va.  319,  33   S.   B.  816. 

158.  The  person  to  whom  lands  are  de- 
vised over  on  breach  of  a  condition  subse- 
quent on  which  his  right  depends  is  the 
only  person  who  can,  by  an  entry,  take  ad- 
vantage of  the  condition  subsequent.  Web- 
ster v.  Cooper,  14  How.  488,  14:  510 
Cited  in  Davis  v.  Gray,  16  Wall.  230,  21  L.  ed. 

466 — Ruch  y.  Rock  Island.  97  U.  S.  696.  24 
L.  ed.  1102 — Jenkins  v.  Merritt,  17  Fla.  322 
— Sexton  V.  Chicago  Storage  Co.  129  111.  332,. 
16  Am.  St.  Rep.  274,  21  N.  E.  920. 

Restraints  npon  aHenation. 

In  Charitable  Gift,  see  Charities,  37- 

40,  93-95. 
As   to   Real   Property    Generally,    see 

Real  Properly,  27. 

159.  In  a  devise  of  land  in  fee  simple  a 
condition  against  all  alienation  Is  void,  be- 
cause it  is  repugnant  to  the  estate  devised. 
McDonogh  v.  Murdoch,  15  How.  367, 

14:  732 
Cited  in  Potter  v.  Couch,  141  U.  S.  315.  3i 
L.  ed.  732,  11  Sup.  Ct.  Rep.  1005 — Jones  t. 
Port  Huron  Engine  &  Threi^hlng  Co.  171  lil. 
507,  49  N.  E.  700 — Henderson  ▼.  Harness. 
176  111.  308,  52  N.  E.  68. 

160.  In  a  devise  of  land  in  fee  simple,  a 
condition  against  all  alienation  is  void,  be- 
cause repugnant  to  the  estate  devised.  For 
the  same  reason,  a  limitation  over  in  case 
the  first  devisee  shall  alien  is  equally  void, 
whether  the  estate  be  l^;al  or  equitable. 
Potter  V.  Couch,  141  U.  S.  296,  11  Sup.  Ct. 
Rep.  1005,  35:  721 

161.  The  estate  of  the  residuary  devisees 
is  not  affected  by  a  clause  in  the  will  that 
no  creditors,  assignees,  or  purchasers  shall 
be  entitled  to  any  part  of  the  bounties  given 
in  the  will,  and  that  if  either  of  the  devisees 
or  legatees  shall  in  any  way  cease  to  be 
personally  entitled  to  the  legacy  or  devise 
made  for  his  or  her  benefit,  the  share  shall 
go  to  his  or  her  children  in  the  same  man- 
ner as  if  such  child  or  children  had  inherit- 
ed the  same,  and  in  the  event  of  such  per- 
son or  persons  having  no  children,  then  to 
testator's  daughter  and  her  heirs.  Potter  v. 
Couch,  141  U.  S.  296,  11  Sup.  Ct.  Rep.  1005. 

35:  721 

Ck>ndltton    ai^alnst   contest   or   making 
other  claim. 

162.  A  declaration  in  a  will  that  bequests 
are  made  upon  the  condition  that  the  legs- 
tees  acquiesce  in  the  provisions  of  the  will 
will  prevent  a  legatee  who  does  not  comply 
with  the  condition  from  receiving  his  boan- 
ty,  or  being  put  in  position  to  use  it  in  sn 
effort  to  thwart  the  testator's  express  pur- 
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poses.     Smithsonian   Institution  ▼.   Meech, 
169  U.  S.  398,  18  Sup.  Ct.  Rep.  396,  42:  793 

163.  The  condition  that  legatees  "acqui- 
esce" in  the  will,  which  expressly  declares 
that  certain  real  estate  belongs  to  the  tes- 
tator, although  the  title  stands  in  his  wife's 
name,  and  is  disposed  of  by  the  will,  is 
broken  by  legatees  who  contest  the  devise 
of  that  property  on  the  ground  that  the  tes- 
tator did  not  own  it.  Smithsonian  Institu- 
tion V.  Meech,  169  U.  S.  398,  18  Sup.  Ct. 
Rep.  396,  42:  793 

164.  The  condition  annexed  to  a  legacy, 
forbidding  any  other  claim  against  the  es- 
tate, is  one  which  the  testator  had  a  right 
to  annex  in  the  disposition  of  his  own 
property.    Rogers  v.  Law,  1  Black,  253, 

17:58 

165.  A  claim  for  legacies  was  properly 
disallowed,  for  the  reason  that  the  condition 
upon  which  they  were  to  become  null  and 
void  has  happened,  namely,  a  claim  against 
the  estate  of  the  testator  as  heirs  or  repre- 
sentatives of  their  grandmother.  Rogers  v 
Law,  1  Black,  253,  17:  58 
Cited  in  Carpenter  v.  Strange,  141  U.  8.  104, 

85  L.  ed.  647,  11  Sup.  Ct.  Rep.  960. 

166.  The  legatees  are  not  bound  to  accept 
the  bequest  coupled  with  a  condition  for- 
bidding any  other  claim  against  the  estate, 
but,  if  accepted,  it  must  be  subject  to  the 
disabilities  annexed.  Rogers  v.  Law,  1 
Black,  253,  17:  58 

167.  The  judgment  of  the  court  against 
the  claim  of  legatees  as  heirs  or  representa- 
tives after  a  litigation  cannot  save  the 
legacies  from  a  breach  of  the  condition 
against  making  such  claim.  Rogers  v.  Law, 
1  Black,  253,  17:  58 


—  Editorial  note. 

Condition  against  contesting. 


42:703 


Condition  respecting  marriage. 

168.  A  devise  on  condition  that  the  de- 
visee shall  marry  a  certain  person,  if  un< 
controlled  by  other  words,  takes  effect  im- 
mediately, and  the  devisee  performs  the  con- 
dition if  he  marry  such  person  at  any  time 
during  his  life.    Finlay  v.  King,  3  Pet.  346, 

7:701 

169.  A  will  as  follows:  "To  my  wife, 
Editha,  I  give  and  bequeath  all  my  estate, 
real  and  personal,  of  which  I  may  die  seised, 
the  same  to  be  and  remain  hers,  with  full 
power,  right,  and  authority  to  dispose  of 
the  same  as  to  her  shall  seem  most  meet  and 
proper,  so  long  as  she  shall  remain  my 
widow;  upon  the  express  condition,  how- 
ever, that  if  she  should  marry  again,  then 
it  is  my  will  that  all  of  the  estate  herein 
bequeathed,  or  whatever  may  remain,  should 
go  to  my  surviving  children,  share  and 
&hare  alike," — vested  in  the  widow  such  an 
estate  in  the  lands  whereof  the  testator  died 
seised  that,  during  her  widowhood,  she 
eould  convey  to  third  parties  an  estate  in 


fee  simple  therein.    Roberts  v.  Lewis,  153  U. 
S.  367,  14  Sup.  Ct.  Rep,  945,  38:  747 

Cited  in  Ragsdale  v.  Barnett,  10  Ind.  App.  497, 
37  N.  E.  1109 — Turner  v.  Turner,  3  Ind. 
Terr.  587,  64  S.  W.  543 — Law  v.  Douglass, 
107  Iowa,  611.  78  N.  W.  212— Ernst  ▼.  Fos- 
ter, 58  Kan.  444,  49  Pac.  527 — Bentz  v.  Mary- 
land Bible  Soc.  86  Md.  115.  37  Atl.  708- 
Woodbrldge  v.  Jones,  183  Mass.  553,  67  N 
E.  878 — Widows  Home  v.  Lippardt,  70  Ohio 
St.  288.  71  N.  E.  770— Ovprton  v.  Lea.  103 
Tenn.  545,  68  S.  W.  250 — Honaker  Sons  v. 
Duff,   101   Va.   683,   44   S.    E.   900. 

170.  Where  a  will  conveyed  to  the  testa- 
tor's wife  all  his  estate,  real  and  personal, 
to  remain  and  be  hers  with  full  power, 
right,  and  authority  to  dispose  of  the  same 
as  to  her  should  seem  meet  and  proper,  so 
long  as  she  should  remain  his  widow,  upon 
condition  that,  if  she  should  marry  again, 
all  of  the  estate,  or  whatever  may  remain, 
should  go  to  his  surviving  children,  share 
and  share  alike,  her  estate  in  the  land,  and 
that  of  her  grantees,  determined  on  her 
subsequent  marriage.  Giles  v.  Little,  104 
U.  S.  291,  26:745 
Distinguished  In  Smith  v.  Mclntyre,  37  C.  C 

A.  181,  95  Fed.  588. 

Cited  In  Little  v.  Giles,  118  U.  S.  599,  30  L. 
ed.  270,  7  Sup.  Ct.  Rep.  32— Giles  v.  Little, 
134  U.  S.  648,  33  L.  ed.  1063,  10  Sup.  Ct. 
Rep.  623 — Roberts  v.  Lewis,  144  U.  S.  C.'>6, 
36  L.  ed.  582,  12  Sup.  Ct.  Rep.  781— Rob- 
erts V.  Lewis,  153  U.  S.  376.  38  L.  ed.  750. 
14  Sup.  Ct.  Rep.  945 — Schrelner  v.  Smith,  38 
Fed.  900 — Douglass  v.  Sharp,  52  Ark.  115. 
12  S.  W.  202— Cowell  v.  South  Denver  Real 
Estate  Co.  16  Colo.  App.  118,  63  Pac.  991 — 
Goudie  V.  Johnston.  109  Ind.  431,  10  N.  E. 
296— Wood  V.  Robertson,  113  Ind.  324,  15 
N.  E.  457 — Crew  v.  Dixon,  129  Ind.  91,  27 
N.  E.  728— Kunz  v.  Puster,  130  Ind.  281, 
29  N.  E.  10.55— Eubank  v.  Smilev,  130  Ind. 
396,  29  N.  E.  919— Rusk  v.  Zuck,  147  Ind. 
392,  45  N.  E.  691 — ^Turner  ▼.  Turner,  3  Ind. 
Terr.  588,  64  S.  W.  543 — Mansfield  v.  Mans- 
field, 75  Me.  512 — Hunting  v.  Damon.  160 
Mass.  444,  35  N.  E.  1064 — Woodbrldge  v. 
Jones,  183  Mass.  553,  67  N.  E.  878 — Cornwell 
V.  Wulflf,  148  Mo.  570.  45  L.R.A.  63,  50  S. 
W.  439— Little  v.  Giles,  25  Neb.  321,  41  N. 
W.  186 — Cory  v.  Cory,  37  N.  J.  Eq.  203 — 
Johnson  v.  Johnson.  51  Ohio  St.  460,  38  N. 
E.  61 — Widows*  Home  v.  Lippardt,  70  Ohio 
St.  289,  71  N.  E.  770— Harrison  v.  Foote,  9 
Tex.  Civ.  App.  579.  30  S.  W.  838 — Larson  v. 
Johnson  78  WMs.  308,  23  Am.  St.  Rep.  404,  47 
N.  W.  615. 

171.  Under  a  will  bequeathing  to  tes- 
tator's four  daughters  $20,000  each,  to  be 
invested  in  stock  or  securities  and  held  in 
trust  for  them  and  the  income  applied  to 
their  use;  and  subsequently  providing  that 
upon  the  intermarriage  of  a  daughter,  the 
stock  or  securities  shall  be  held  in  trust  for 
the  maintenance  of  herself  and  husband  for 
life,  and  after  the  death  of  both  for  such 
issue  as  she  may  leave  at  her  death,  and  if 
she  shall  die  without  issue,  then  for  her 
surviving  sisters  and  the  issue  of  any  de- 
ceased sister, — a  daughter  who  does  not 
marry  takes  the  absolute  title  to  the  sum 
devised,  which  she  may  pass  by  her  will. 
Wellford  v.  Snyder,  137  U.  S.  521,  11  Sup. 
Ct.  Rep.  183,  34:  780 
Cited  in  Potter  v.   Couch.   141   U.   S.  311,   35 
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L.  ed.  730,  11  Sup.  Ct.  Rep.  1005 — Martin  t. 
Port,  27  C.  C.  A.  433,  54  U.  S.  App.  316, 
83  Fed.  24— Cooksey  v.  Hill,  106  Ky.  308,  50 
S.  W.  285 — Patton  v.  LudinKton,  103  Wis. 
648,  74  Am.  St  Rep.  910,  79  N.  W.  1078. 

—  Bdttorlal  note. 

[Validity  of  legacy  in  restraint  of  mar- 
riage.   2    L.R.A.(N.S.)    545.] 

5.  Betnainders. 

Vested  or  Contingent,  see  infra,  IIL  g,  9,  ft. 
Matters    as    to    Remainders  Grenerally,  see 

Real  Property,  I.  c. 
See  also  infra,  177,  200. 

172.  A  remainder  may  be  limited  after  a 
life  estate  in  personal  property, — which  in 
this  case  consisted  chiefly  of  slaves.  Smith 
V.  Bell,  6  Pet.  68,  8:  322 

173.  Where  the  third  clause  of  a  will  gave 
testator's  wife  the  income  of  his  estate,  and 
the  fourth  clause  provided  that  his  two 
sisters,  if  living  at  the  death  of  himself  and 
wife,  should  have  such  income  during  life 
and  at  their  death  it  should  be  divided  be- 
tween three  named  charitable  societies, — 
the  widow  takes  the  estate  for  life,  with  an 
estate  over  for  life .  to  the  others,  con- 
tingent upon  one  of  them  surviving  the 
widow,  with  the  ultimate  remainder  to  the 
charitable  societies.  Robison  v.  Female 
Orphan  Asylum,  123  U.  S.  702,  8  Sup.  Ct. 
Rep.  327,  31 :  293 

174.  If  property  be  limited  upon  the 
death  of  one  person,  to  another,  and  the 
first  donee  happens  to  predecease  testator, 
the  gift  over  will  take  eflfect,  notwithstand- 
ing the  failure,  by  lapse  of  the  prior  gift. 
And  this  applies  whether  the  gift  over  of 
the  legacy  or  share  is  to  take  effect  on  the 
death  of  the  prior  legatee  generally,  or  on 
the  death  under  particular  circumstances, 
and  whether  the  legacy  be  immediate  or  in 
remainder.  Robison  v.  Female  Orphan 
Asylum,  123  U.  S.  702,  8  Sup.  Ct.-  Rep.  327, 

31:293 
Cited  in  PerkiDs  ▼.  Fisher,  8  C.  C.  A.  273,  8 
U.  8.  App.  512,  69  Fed.  804. 

175.  The  death  of  the  first  remainderman 
before  the  testator  did  not  cause  the  be- 
quests of  the  ultimate  remainder  to  certain 
charitable  societies  never  to  take  effect,  or 
give  the  first  life  tenant  the  estate  absolute- 
ly. Robison  v.  Female  Orphan  Asyliun,  123 
U.  S.  702,  8  Sup.  Ct.  Rep.  327,  31 :  293 

e.  Executory  Devises;  Conditional  Lint' 

itations. 

Limitation  Over  as   Creating  Estate  Tail, 

see  supra.  III.  g,  3. 
Conclusiveness    of    Judgment    as    to,    see 

Judgment,  826. 
See  also  supra,  121,  158,  160;  Charities,  81; 

Descent  and  Distribution,  13. 

176.  Upon  the  bequest  of  a  slave  a  limi- 
tation over  to  a  third  person  in  case  the 
first  taker  sells  or  removes  the  slave  from 


the  state  is  valid.    Williams  v.  Ash,  1  How. 

1,  11:25 

Cited  in  Potter  v.  Couch,  141  U.  S.  316.  35  L. 

ed.    732,    11    Sup.    Ct.   Il«p.    1005 — Wood    ▼. 

Humpkreys,  12  Oratt.  353. 

177.  The  law  will  not  construe  a  limi- 
tation in  a  will  into  an  executory  devise, 
when  it  can  take  effect  as  a  remainder. 
Doe  ex  dem.  Poor  v.  Considine,  6  Wall.  458, 

18:869 
Cited  in  Halsey  v.  Goddard,  86  Fed.  29— Re 
Haslett,  116  Fed.  686— Land  Title  &  T.  Co. 
V.  McCoach.  127  Fed.  385— State  ex  rcl. 
Hovey  t.  Noble.  118  Ind.  371,  4  L.R.A.  Ill, 
10  Am.  St.  Rep.  143.  21  N.  E.  244— Bruce 
V.  Blssell,  119  Ind.  530,  12  Am.  St.  Rep.  436. 
22  N.  E.  4 — Heilman  v.  Heilman,  129  Ind. 
64.  28  N.  B.  310— McCrea  v.  Yule,  68  N.  J. 
L.  467,  53  AU.  210. 

178.  The  ordinary  sense  of  the  term  ''in 
trust"  is  descriptive  of  a  fiduciary  estate 
or  technical  trust;  and  this  sense  should 
be  retained  until  the  other  sense  of  a  legal 
use,  to  spring  up  by  way  of  executory  de- 
vise, is  clearly  established  as  that  intended 
by  the  testator.  King  v.  Mitchell,  8  Pet. 
326,  8:  962 
Cited  in  Bristol  v.  Austin,  40  Conn.  443. 

179.  A  valid  executory  devise  is  such  a 
disposition  of  lands  that  no  estate  will  vest 
at  the  death  of  the  devisor,  but  only  on 
some  future  contingency.  Inglis  v.  Sailor's 
Snug  Harbor,  3  Pet.  99,  7:  617 
Cited  in  Bristol  v.  Atwater,  50  Conn.  407. 

180.  Although  generally  an  estate  may  be 
devised  to  one  in  fee  simple  or  fee  tail,  with 
a  limitation  over  by  way  of  executory  de- 
vise, yet  when  the  will  shows  a  clear  pur- 
pose of  the  testator  to  give  an  absolute 
power  of  disposition  to  the  first  taker,  the 
limitation  over  is  void.  Howard  v.  Carusi, 
109  U.  S.  725,  3  Sup.  Ct.  Rep.  575,    27:  1089 

181.  A  provision  in  a  will,  directing  trus- 
tees to  convey  the  premises  to  an  eleemosy- 
nary corporation  for  foundling,  whenever 
Congress  should  create  one  which  the  trus- 
tees should  approve,  is  a  conditional  limi- 
tation of  the  estate  vested  in  the  trustees. 
Their  conveyance  was  made  necessary  to 
pass  the  title.  The  duty  with  which  they 
were  charged  was  an  executory  trust.  Ould 
V.  Washington  Hospital,  95  U.  S.  303, 

24:450 
Cited  in  Coit  v.  Comstock,  51  Conn.  385.  50 
Am.  Rep.  29 — Storris  Agri.  School  v.  Whit- 
ney, 54  Conn.  346,  8  Atl.  141 — Atwater  v. 
Russell,  49  Minn.  85.  51  N.  W.  629->Lacfc- 
land  V.  Walker  151  Mo.  242,  62  8.  W.  414. 

182.  A  will  passes  an  estate  in  fee  to  the 
devisee  where  it  directs  the  trustees  or  their 
survivors  to  convey  land  to  a  half  brother, 
if  he  should  become  a  citizen  of  the  United 
States,  or  be  qualified  by  law  to  hold  real 
estate,  within  a  given  time,  but  if  he  should 
not,  then  the  trustee  should  sell  it  and 
transmit  the  proceeds  to  him;  and  there  is 
a  further  provision  that  should  the  half 
brother  become  a  citizen  of  the  United 
States,  or  be  qualified  to  hold  real  estate 
within  the  same,  before  his  death,  he  shall 
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have  the  sole  and  absolute  disposal  of  all 
the  estate  hereinbefore  devised  and  be- 
queathed to  him,  without  any  deed  from  the 
trustee;  and  the  devisee  becomes  qualified 
to  take  and  hold  the  title  to  the  land  in 
question,  under  a  statute  enabling  aliens  to 
hold  real  estate  after  two  years'  residence. 
Beard  v.  Rowan,  9  Pet.  301,  9:  135 

183.  A  devise  to  A  in  fee,  and  if  he  shall 
die  under  the  age  of  twenty-one  years  and 
without  issue,  then  to  B  in  fee,  is  a  good 
executory  devise;  and  if  B  die  before  the 
contingency  happen,  it  devolves  upon  his 
heir,  and  from  heir  to  heir  until  the  con- 
tingency happen,  when  it  vests  absolutely 
in  him  only  who  can  then  make  himself  heir 
to  B,  the  executory  devisee;  and  although 
A  be  the  heir  at  law  of  B,  yet  the  executory 
devise  thus  devolving  on  him  is  not  merged 
in  the  precedent  estate,  but,  on  the  death  of 
A,  devolves  to  the  next  heir  of  B.  Barnitz 
y.  Casey,  7  Cranch,  456,  3:  403 
Cited  in  Abbott  v.  Essex  Co.  2  Curt  C.  C.  135, 

Fed.  Cas.  No.  11 — Wright  v.  Holcomb,  5  App. 
D.  C.  87 — Payne  v.  Rosser,  53  Ga.  664 — 
Calvin  V.  Springer,  28  Ind.  App.  447,  63  N. 
B.  40 — Ackless  v.  Seekrlght,  Breese  (III.)  4& 
— ^Hembree  ▼.  Shadden,  17  Or.  24,  18  Pac. 
572 — Buck  V.  Lantz,  49  Md.  444 — Conner  v. 
Waring,  52  Md.  734 — Mercer  v.  Hopkins,  88 
Md.  812,  41  Atl.  166— Dallam  v.  Dallam,  7 
Harr.  ft  J.  239 — George  v.  Green,  18  N.  H. 
527 — Van  Home  v.  Campbell,  100  N.  T.  320, 
63  Am.  Rep.  166,  8  N.  B.  771. 

184.  Under  a  devise  made  by  a  testator 
to  his  two  sons  in  fee,  with  a  direction 
that,  if  either  should  die  without  lawful 
issue,  his  share  or  part  shall  go  to  the  sur- 
vivor, and,  in  case  of  the  death  of  both 
without  issue,  then  to  specified  persons,  each 
son  takes  an  estate  in  fee  defeasible  in  the 
event  of  his  dying  without  issue  in  the  life- 
time of  his  brother,  and,  upon  the  death  of 
one  of  them,  the  limitation  over  is  good  as 
an  executory  devise.  Jackson  ex  dem.  St. 
John  v.  Chew,  12  Wheat.  153,  6:  583 
Cited  in   Abbott  v.    Essex   Co.   2  Curt.   C.   C. 

136,  Fed.  Cas.  No.  11 — Crane  v.  Cowell,  2 
Curt.  186,  Fed.  Cas.  No.  8,353 — Summers 
T.  Smith,  127  III.  650,  21  N.  B.  191— Chester 
V.  Greer,  5  Humph.  32 — Bramlet  v.  Bates,  1 
Sneed,  574. 

185.  Under  the  laws  and  decisions  of  the 
state  of  New  York,  where  a  devise  was  made 
to  each  of  two  sons  in  fee,  adding,  "If  either 
of  my  said  sons  should  depart  this  life 
without  lawful  issue,  his  share  or  part  shall 
go  to  the  survivor,"  etc.,  upon  the  death  of 
one  without  issue,  leaving  his  brother  sur- 
viving, the  limitation  over  is  good  as  an 
executory  devise.  Waring  v.  Jackson  ex 
dem.  Eden,  1  Pet.  570,  7:  266 
Cited  in  Crane  v.  Cowell,  2  Curt.  C.  C.  186,  Fed. 

Cas.  No.  3,353. 

188.  Under  the  statute  of  Ohio  of  De- 
cember 17,  1811,  providing  that  no  estate  in 
lands  shall  be  given  or  granted  by  deed  or 
will  to  any  person  or  persons,  but  such  as 
are  in  being,  or  to  the  immediate  issue  or 
descendants  of  such  as  are  in  being  at  the 
time  of  making  such  deed  or  will,  a  devise 
of  a  vested  remainder  to  grandchildren  of 
U.  S.  Dyr.— 371 


the  testator,  with  an  executory  devise  over 
of  the  share  of  any  grandchild  who  shall 
have  died  leaving  children,  before  the  com- 
ing of  age  of  the  youngest  grandchild,  to  the 
children  of  such  deceased  grandchild,  is 
valid,  so  far,  at  least,  as  concerns  the  grand- 
children, although  bom  after  the  testator's 
death.  McArthur  v.  Scott,  113  U.  S.  340,  \i 
Sup.  Ct.  Rep.  652,  28:  1015 

187.  [An  executory  devise  to  the  first 
heir  male  of  J.  S.  when  he  shall  arrive  at 
the  age  of  twenty-one  years,  he  paying  to 
A  and  B  £40  each,  takes  effect  in  favor  of  a 
son  born  after  testator's  death,  upon  his  ar- 
riving at  the  age  of  twenty-one  and  paying 
to  A  and  B  £40  each.  The  clear  intent  of 
the  testator  is  to  give  the  estate  to  the 
first  son  of  J.  S.,  and  is  not  void  as  being  to 
an  indefinitely  remote  male  descendant. 
Ashton  V.  Ash  ton,  (Pa.  Sup.  Ct.)  1  Dall.  4, 

1:  12] 

188.  Where  a  devise  is  made  to  two  sons, 
of  property  to  be  equally  divided  between 
them,  and  if  either  "should  happen  to  die 
without  any  lawful  heirs  of  their  own,  then 
the  share  of  him  who  may  first  decease 
shall  accrue  to  the  other  survivor  and  his 
heirs,"  the  failure  of  issue  intended  is  not 
indefinite,  but  a  failure  at  death,  and  the 
devise  over  is  valid.  Abbott  v.  Essex  Co.  18 
How.  202,  15:  352 
Cited  in  First  Nat.  Bank  ▼.  De  Pauw,  30  C.  C. 

A.  368,  59  U.  S.  App.  258,  86  Fed.  725^ 
Tecum  V.  Parker,  67  C.  C.  A.  231,  134  Fed. 
200 — Myar  v.  Snow,  49  Ark.  130,  4  8.  W. 
381 — Coleman  v.  Coleman,  69  Kan.  41,  76 
Pac.  489 — Allen  v.  Ashley  School  Fund,  102 
Mass.  264 — Lapham  v.  Martin,  38  Ohio  St 
103.  . 

189.  According  to  the  laws  and  decisions 
of  the  state  of  New  York,  where  a  devise 
was  made  to  each  of  two  sons  in  fee,  adding, 
"If  either  of  my  said  sons  should  depart  this 
life  without  lawful  issue,  his  share  or  part 
shall  go  to  the  survivor;  and  in  case  of  both 
their  deaths  without  lawful  issue,  then  I 
g^ve  all  the  property  aforesaid  to  my 
brother,"  nothing  passed  under  the  ulterior 
devise,  but  the  fee  vested  in  the  last  sur- 
viving brother,  though  he  died  without 
issue.  Vvaring  v.  Jackson  ex  dem.  Eden, 
1  Pet.  570,  7:  266 
Cited  in  Moody  v.  Walker  8  Ark.  203 — Brown  v. 

Bro^n,  86  Tenn.  296,  6  S.  W.  869. 

190.  A  devise  to  two  persons,  their  heirs 
and  assigns,  provided  always  that  if  both 
die  under  age  and  without  any  lawful  issue, 
then  over  to  others,  becomes  absolute  in  the 
first  takers,  if  they  arrive  at  full  age. 
Doe  ex  dem.  Cheesman  v.  Watson,  8  How. 
263,  12:  1072 

191.  Under  a  devise  to  one  person  in  fee, 
and,  in  case  he  should  die  under  age  and 
without  children,  to  another  in  fee,  the  de- 
vise over  takes  effect  upon  the  death  of  the 
first  devisee  under  age  and  without  children, 
at  any  time,  whether  before  or  after  the 
testator's  death.  Britton  v.  Thornton,  112 
U.  S.  526,  5  Sup.  Ct.  Rep.  291,         28:  81S 

192.  The  word  "and"  will  not  be  substi- 
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tuted  for  *'or"  in  the  clause  in  a  will  pro- 
viding for  the  disposition  of  the  testator's 
estate  in  case  any  of  his  sons  should  die 
'^without  leaving  a  wife  or  child/'  unless 
the  whole  context  of  the  will  plainly  and 
beyond  question  requires  such  substitution 
in  order  to  give  effect  to  the  intention  of 
the  testator.  Travers  v.  Reinhardt,  205  U. 
S.  423,  27  Sup.  Ct.  Rep.  563,  51:865 

193.  "Issue,"  and  not  "lawful  heirs,"  was 
meant  by  the  words  "suceMn  legitima*'  in 
a  devise  of  the  residue  of  the  testator's 
estate  "in  the  character  of  fidei-commissum, 
and  that  the  other  [shares]  may  [profit  by] 
accretion,  in  case  of  death  without  aucestdn 
legitima"  in  equal  parts  to  his  nieces  and 
a  foster  child,  who  was  to  adopt  his  sur- 
name, coupled  with  a  provision  for  the  edu- 
cation of  such  foster  child,  and  a  request 
that  when  her  education  was  finished  she 
should  return  to  live  with  the  said  nieces. 
Ortiz  de  Rodriguez  v.  Vivoni  (Rodriguez  v. 
Vivoni)  201  U.  S.  371,  26  Sup.  Ct.  Rep. 
475,  50:  792 

Editorial  note. 

[Validity  of  devise  over  upon  indefinite 
cessation  of  lineal  descendants  of  first  taker. 
3  L.R.A.(N.S.)   1143.] 

7.  Edtication. 

194.  A  bequest  of  the  necessary  expenses 
of  learning  a  "trade"  cannot  be  measured  by 
the  expense  of  preparing  for  one  of  the 
learned  professions.  Dandridge  v.  Washing- 
ton, 2  Pet.  370,  7:  454 

195.  The  circumstances  and  condition  of 
the  parties,  together  with  the  language  of  a 
provision  for  the  proper  education  of  a 
youth  that  he  may  be  fitted  and  accom- 
plished in  some  useful  trade,  may  indicate 
that  the  beneficiary  was  to  have  more  than 
the  mere  expense  of  acquiring  the  trade  so 
as  to  bo  proficient  in  the  ordinary  way,  and 
that  he  was  to  have  such  training  as  would 
fit  him  for  a  distinguished  position  therein. 
Dandridge  v.  Washington,  2  Pet.  370, 

7:454 

S.  Interests    of   Several;    Survivorship. 

See  also  infra,  203,  214-216. 

Editorial  note. 

[Bequest  to  a  class  one  of  whom  died  be- 
fore the  execution  of  the  will.  2  L.R.A.(N. 
S.)    580.] 

Per  stirpes  or  per  capita. 

196.  Under  a  devise  "to  the  families  of  G. 
and  J.  T.  Griffin's  children  in  equal  pro- 
portion," the  children  must  be  deemed  to 
take  per  stirpes  and  not  per  capita ,  and  the 
property  devised  is  to  be  divided  into  two 
equal  parts,  one  moiety  to  be  assigned  to 
each  family,  in  view  of  a  preceding  sentence 
in  the  will,  devising  a  part  of  the  same 
property  to  three  families,  under  which  the 
children  of  each  were  to  take  unequally. 
Walker  v.  Griffin,  11  Wheat.  375,  6:  498 
Cited  In  Mclntlre  v.  Mclntlre,  192  U.  S.  121, 


48  L.  ed.  371,  24  Sup.  Ct.  Rep.  196— Best 
V.  Farrls,  21  111.  A  pp.  52 — Preston  v.  Brant, 
06  Mo.  558,  10  S.  W.  78— Records  r.  Fields. 
l.'^5  Mo.  324,  55  S.  W.  1021 — Farmer  ▼. 
Kimball,  46  N.  H.  439,  88  Am.  Dec.  219 — 
Fisher  v.  Skillman,  18  N.  J.  Eq.  234 — 
Myers  v.  Myers,  23  How.  Pr.  415 — Young's 
Appeal,  34  Pblla.  Leg.  Int.  133 — Osbnm's 
Appeal,  41  Phlla.  Leg.  Int.  470 — Osbum'a 
Appeal,  14  W.  N.  C.  303 — Young's  Appcd, 
83  Pa.  63 — Osburn'B  Appeal.  104  Pa.  643 — 
Paul  V.  Ball,  31  Tex.  21 — Ross  t.  Klger. 
42  W.   Va.  411,  26  8.  B.  193. 

197.  The  children  of  the  brothers  of  an 
illiterate  testator  take  per  capitaj  and  not 
per  stirpes^  under  the  residuary  clause  of  a 
will  in  which,  after  making  a  bequest  to 
certain  '^nephews  and  nieces,"  the  testator 
provides  for  an  equal  division  of  the  re- 
mainder ^'between  my  brothers  Edwin  and 
Charles  children."  Mclntire  v.  Mclntire, 
192  U.  S.  116,  24  Sup.  Ct.  Rep.  196, 

48:  369 
Cited  In  Hughes  t.  Hughes,   118  Ky.  756.  82 
S.  W.  408. 

Survivorship. 

Parol  Evidence  of  Intention  as  to,  see 

Evidence,  1601. 
See  also  supra,  184,  185. 

198.  In  Louisiana,  by  its  Code,  where  a 
legacy  is  made  to  two  conjointly,  and  one 
dies,  the  survivor  takes  the  whole  by  right 
of  accretion.  Mackie  v.  Story,  93  U.  S. 
589,  23: 986 

199.  The  surviving  daughter  of  the  testa- 
tor does  not  take  to  the  exclusion  of  her 
sister's  children  under  a  will  executed  after 
the  marriage  of  such  sister,  devising  the 
testator's  real  property  in  trust  to  his 
daughters  ''for  and  during  their  respective 
lives  .  .  .  and  from  and  after  their 
death  in  trust  for  the  child  or  children  of 
each  of  my  said  daughters  then  alive  in  fee 
simple,"  and  providing  that,  if  any  of  the 
daughters  should  die  without  having  been 
married,  her  share  should  pass  to  the  sur- 
vivors. Cruit  V.  Owen,  203  U.  S.  368,  27 
Sup.  Ct.  Rep.  71,  51 :  227 

200.  The  intention  of  a  testatrix  that, 
failing  husband  or  son  surviving,  her 
estate  should  go  to  a  designated  charity,  is 
so  manifest  from  the  terms  of  her  will,  by 
which  she  devised  her  entire  estate  to  her 
son,  subject  to  a  provision  for  her  husband's 
support,  and  provided  that  in  case  she  sur- 
vived both  husband  and  son  it  should  go  to 
such  charity,  which  was  also  to  receive  the 
estate  at  the  husband's  death  in  case  ba 
alone  survived,  that  such  charity  will  take 
to  the  exclusion  of  the  next  of  kin  of  either 
the  testatrix  or  her  son,  where  both  survive 
the  husband,  but  perish  in  a  common  dis- 
aster with  nothing  to  show  the  order  of 
death.  Young  Women's  Christian  Home  v. 
French,  187  U.  S.  401,  23  Sup.  Ct.  Rep.  184, 

47:233 
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P.  Vested  or  Contingent  Interests.       I 

a.  In  General, 

Matters  as  to,  Generally,  see  Real  Property, 

I.  c 
See  also  supra,  169;  infra,  253. 

201.  Estates  will  be  held  to  vest  at  the 
earliest  possible  period,  unless  there  be  a 
clear  manifestation  of  the  intention  of  the 
testator  to  the  contrary.  Doe  ex  dem.  Poor 
v.  Considine,  6  Wall.  458,  18:  869 
Cited  in  O'Brien  v.  Dougherty,   1   App.  D.  C 

157 — Parrish  v.  Groomes,  1  Tenn.  Ch.  682 — • 
Hinton  ▼.  Milburn,  23  W.  Va.  171. 

202.  A  devise  in  words  of  the  present 
tense  vests  an  immediate  interest  in  the  de- 
visee on  the  death  of  the  testator  where  no 
contrary  intent  appears.  Finlay  y.  King,  3 
Pet.  346,  7:  701 

203.  Where  there  is  a  devise  to  a  class  of 
persons,  to  take  effect  in  enjoyment  at  a 
future  period,  the  estate  vests  in  the  persons 
as  they  come  in  esse,  subject  to  open  and 
let  in  others  as  they  are  born  afterwards. 
Doe  ex  dem.  Poor  v.  Considine,  6  Wall.  458, 

18:  869 

Cited  in  McArthur  v.  Allen,  Fed.  Cas.  No.  8,' 

659 — Woodward  v.  Woodward,  28  W.  Va.  207 

—Scott   V.    West,    63    Wis.    669,    24    N.    W. 

161. 

204.  A  bequest  in  the  form  of  a  direction 
to  pay  at  a  future  period  vests  in  interest 
immediately,  if  the  payment  be  postponed 
for  the  convenience  oi  the  estate  or  to  let  in 
some  other  interest.  Cropley  y.  Cooper,  19 
Wall.  167,  22:  109 

205.  Where  a  bequest  is  directed  to  be 
paid  when  the  legatee  attains  to  a  certain 
age,  the  interest  of  the  fund  to  be  paid  to 
him  in  the  meantime,  the  legacy  vests  in 
interest  at  the  death  of  the  testator.  Crop- 
ley  V.  Cooper,  19  Wall.  167.  22:  109 
Cited  in  Hauptman  v.  Carpenter,  16  App.   D. 

C.  530 — Sellers  v.  Reed,  88  Va.  883,  13  S. 
B.  764. 

b.  Remainders. 

Matters  as  to,  Generally,  see  Real  Property, 

L  c. 
See  also  supra,  142,  183,  186,  189. 

206.  A  vested  remainder  is  created  by  a 
will  under  which  a  present  interest  passes 
to  a  certain  and  definite  person,  but  to  be 
enjoyed  in  futuro.  Doe  ex  dem.  Poor  v. 
Considine,  6  Wall.  458.  18:  869 
Cited  In  Cuyler  v.  Ferrlll,  1  Abb.   (U.  S.)   174, 

Fed.  Cas.  No.  3,523 — Phlnlzy  v.  Foster,  90 
Ala.  264,  7  So.  836 — Richardson  v.  Penlcks,  1 
App.  D.  C.  264— Scoflpld  v.  Olcott.  120  111. 
871,-  11  N.  E.  351— Bunting  v.  Speek,  41 
Kan.  446,  3  L.R.A.  690,  21  Pac.  288. 

207.  Adverbs  of  time, — ^as  "where," 
"thereafter,"  "from,"  etc., — in  a  devise  of  a 
remainder,  are  construed  to  relate  merely 
to  the  time  of  the  enjoyment  of  the  estate. 


and  not  the  time  of  the  vesting  in  interest. 

Doe  ex  dem.  Poor  v.  Considine,  6  Wall.  458, 

18:  869 
I  Cited  In  Craig  v.  Rowland,  10  App.  D.  C.  416 — 
Hauptman  v.  Carpenter,  16  App.  D.  C.  528 — 
Fields  v.  Owynn,  19  App.  D.  C.  112— Pike 
V.  Stephenson,  99  Mass.  190 — ^Danlels  v.  Rld- 
redge,  125  Mass.  359 — Glbbens  v.  Gibbens, 
140  Mass.  106,  54  Am.  Rep.  453,  3  N.  E.  1— 
Chew  V.  Keller.  100  Mo.  368,  13  S.  W.  395 
— TIndall  v.  Tlndall,  167  Mo.  225,  66  S.  W. 
1092 — Canfleld  v.  Fallon.  43  App.  Dlv.  568, 
57  N.  Y.  Snpp.  149 — Rogers  ▼.  Rogers.  11 
R.  T.  75 — Hurd  v.  French,  2  Tenn.  Ch.  355 
— Lantz  V.  Massle,  99  Va.  714.  40  S.  E.  50 
— Allison  V.  Allison,  101  Va.  569,  63  L.R.A. 
934,  44  S.  B.  904— Carney  v.  Kaln,  40  W. 
Va.  765,  23  S.  B.  650. 

208.  Where  a  remainder  is  so  limited 
under  a  will  as  to  take  effect  in  possession, 
if  ever,  immediately  upon  the  determina- 
tion of  a  particular  estate,  which  estate  is 
to  determine  by  an  event  which  must  un- 
avoidably happen  by  the  efflux  of  time,  the 
remainder  vests  in  interest  as  soon  as  the 
remainderman  is  in  esse  and  ascertain,  and 
nothing  but  his  own  death  before  the  de- 
termination of  the  particular  estate  will 
prevent  such  remainder  from  vesting  in 
possession.  McArthur  v.  Scott,  113  U.  S. 
340,  5  Sup.  Ct.  Kep.  652,  28:  1015 
Cited  in  Thaw  v.  Ritchie  (Thaw  v.  Falls)   136 

U.  S.  546,  34  L.  ed.  537,  10  Sup.  Ct.  Rep. 
1037— Land  Title  ft  T.  Co.  t.  McCoach,  127 
Fed.  386 — Sagcr  v.  Galloway,  113  Pa.  509, 
6  Atl.  209 — Sager  v.  Galloway,  43  Phlla. 
Leg.  Int.  488. 

209.  A  devise  of  lands  to  be  sold  after 
the  termination  of  a  life  estate  given  by  the 
will,  the  proceeds  to  be  distributed  there- 
after to  certain  persons,  is  a  bequest  to 
those  persons,  and  vests  at  the  death  of  th^ 
testator.    Cropley  v.  Cooper,  19  Wall.  167, 

22:  109 

210.  [A  devise  of  lands  to  a  son  ''when 
he  arrives  at  the  age  of  twenty-one  years," 
and  to  the  testator's  wife  the  use  and  profit 
during  children's  minority,  for  mainten- 
ance, etc.,  vests  the  estate  immediately  in 
the  son.  Kerlin  v.  Bull,  (Pa.  Sup.  Ct.)  1 
Dall.  175,  1 :  88] 

211.  [A  devise  of  land  after  the  wife's 
death,  to  be  sold  for  division  of  proceeds 
amotag  children  on  their  coming  of  age  or 
marrying,  is  a  vested  legacy  as  to  a  child 
coming  of  age  before  the  Wife's  death,  and 
docs  not  lapse  by  his  death  in  the  lifetime 
of  the  widow.  Price  v.  Watkins  (Pa.  Sup. 
Ct.)  1  Dall.  8,  1:  14] 

212.  By  clauses  in  a  will  devising  and  be- 
queathing to  the  testator's  brother  and 
nephew,  respectively,  after  the  expiration 
of  the  trust  estate  vested  in  the  executors, 
one  fourth  part  of  the  estate  after  the  pay- 
ment of  debts  and  legacies  charged  upon  the 
real  estate,  no  legal  title  in  any  specific 
part  of  the  estate,  or  right  of  possession, 
vested  in  either  of  them  until  the  trustees 
had  divided  the  estate  and  conveyed  to  each 
one  fourth  of  it  or  of  the  proceeds  of  its 
sale;  but  an  equitable  estate  in  fee  in  one 
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fourth  of  the  residue  of  the  testator's  whole 
property  vested  in  the  brother  and  the 
nephew  respectively  from  the  death  of  the 
testator.  Potter  v.  Couch,  141  U.  S.  296, 
11  Sup.  Ct.  Rep.  1005,  35:  721 

213.  Words  in  a  will  directing  land  to  be 
conveyed  to  or  divided  among  remainder- 
men at  the  expiration  of  a  particular  estate 
are  to  be  presumed,  unless  clearly  controlled 
by  other  provisions,  to  relate  to  the  begin- 
ning of  enjoyment  by  the  remaindermen, 
and  not  to  the  vesting  of  the  title  in  them. 
McArthur  v.  Scott,  113  U.  S.  340,  5  Sup.  Ct. 
Rpp.  652,  28:  1015 
Cited  in  Penfield  v.  Tower,  1  N.  D.  210,  46  N 

D.  219,  40  N.  W.  413 — Hauptman  v.  Car- 
penter, 16  A  pp.  D.  C.  528 — Luf  burrow  v. 
Koch,  75  Ga.  449 — Robinson  v.  Palmer,  90 
Me.  250,  38  Atl.  103— Cox  v.  Handy,  78  Md. 
122,  27  Atl.  227— Gibbens  v.  GIbbens,  140 
Mass.  106,  54  Am.  Rep.  453,  3  N.  E.  1 — 
Mullreed  v.  Clark,  110  Mich.  233,  68  N.  W. 
989 — Canfleld  v.  Fallon,  43  App.  Div.  568, 
57  N.  Y.  Supp.  149 — Woodruff  v.  Pleasants, 
81  Va.  42— Baker  y.  McLeod,  79  Wis.  541, 
48  N.  W.  657. 

214.  Under  a  devise  of  an  estate,  legal  or 
equitable,  to  the  testator's  children  for  life, 
and  to  be  divided,  upon  or  after  their  death, 
among  his  grandchildren  in  fee,  the  grand- 
children living  at  the  death  of  the  testator 
take  a  vested  remainder  at  once,  subject  to 
open  and  let  in  after-born  grandchildren; 
although  the  number  of  grandchildren  who 
will  take,  and,  consequently,  the  proportion- 
al share  of  each,  cannot  of  course  be  ascer- 
tained until  the  determination  of  the  par- 
ticular estate  by  the  death  of  the  parents. 
McArthur  v.  Scott,  113  U.  S.  340,  5  Sup. 
Ct.  Rep.  652,  28:  1015 
Cited  in   Re   McHarry,  49  C.   C.  A.   481,   111 

Fed.  499— Re  Haslett,  116  Fed.  685 — Can- 
fleld V.  Canfleld,  55  C.  C.  A.  175,  118  Fed 
7 — Brigham  v.  Peter  Bent  Brigham  Hospl- 
Ul,  67  C.  C.  A.  403,  134  Fed.  523— Chilcott 
T.  Hart,  23  Colo.  53,  35  L.R.A.  48,  46 
Pac.  891 — Richardson  v.  Penicks,  1  App.  D. 
C.  264— Wilbur  v.  McNulty,  75  Ga.  465— 
Clanton  v.  Estes,  77  Ga.  359,  1  S.  E.  163 — 
Fields  V.  Lewis,  118  Ga.  577,  45  S.  E.  437— 
Scofleld  V.  Olcott,  120  111.  374,  11  N.  E.  351 
—Hawkins  v.   Bohling,   168   III.   219,   48   N. 

E.  94— Bunting  v.  Speek,  41  Kan.  446,  8 
li.R.A.  699,  21  Pac.  288— Gibbens  v.  Gib- 
bens, 140  Mass.  105,  54  Am.  Rep.  453,  3  N.  B. 
1— Dodd  V.  Winship,  144  Mass.  464,  11  N. 
E.  588 — Lenz  v.  Prescott,  144  Mass.  616, 
11  N.  E.  923 — Dorr  t.  Levering,  147  Mass. 
534,  18  N.  E.  412— Hovey  v.  Nellis,  98  Mich. 
878,  67  N.  W.  255— Canfleld  v.  Fallon.  26 
Misc.  352,  57  N.  Y.  Supp.  149 — Sager  v. 
Galloway,  113  Pa.  609,  6  Atl.  209 — Loggins 
App.  124  Pa.  29,  23  W.  N.  C.  206.  Iv/  Am.  St. 
Rep.  525,  16  Atl.  579— Ridley  v.  Halliday. 
106  Tenn.  617,  53  L.R.A.  481,  82  Am.  St. 
Rep.  902,  61  S.  W.  1025— Woodward  v.  Wood- 
ward, 28  W.  Va.  207— Carney  v.  Kain.  40 
W.  Va.  770,  23  S.  B.  650 — Ruggles  v.  Tyson. 
104  Wis.  607,  48  L.R.A,  812,  79  N.  W.  766 
—Re  Albiston,  117  Wte.  278,  94  N.  W.  169. 

215.  Where  a  testator  devised  lands  and 
personal  property  to  his  executors  and  their 
successors  and  their  heirs,  in  trust;  and 
directed  that  the  income,  until  his  youngest 
grandchild  who  might  live  to  be  twenty-one 


years  of  age  should  arrive  at  that  age, 
should  be  divided  equally  among  the  tes- 
tator's children  and  the  issue  of  any  child 
dying,  and  among  the  grandchildren  also  as 
they  successively  come  of  age;  and  that 
''after  the  decease  of  all  my  children,  and 
when  and  as  soon  as  the  youngest  grand- 
child shall  arrive  at  the  age  of  twenty-one 
years,''  the  lands  should  be  ^'inherited  and 
equally  divided  between  my  grandchildren 
per  capita*'  in  fee;  and  that  if  any  grand- 
child should  have  died  before  the  final  di- 
vision, leaving  children,  they  should  take 
and  receive  per  stirpes  the  share  which  their 
parent  would  have  been  entitled  to  have  and 
receive,  if  then  living, — all  the  grand- 
children took  equitable  vested  remainders, 
opening  to  let  in  those  born  after  the  tes- 
tator's death,  and  subject  to  be  devested 
only  as  to  any  grandchild  who  died  before 
the  expiration  of  the  particular  estate,  leav- 
ing issue,  by  an  executory  devise  over  to 
such  issue.  McArthur  v.  Scott,  113  U.  S. 
340,  5  Sup.  Ct.  Rep.  652,  28:  1015 

Cited  in  Re  Haslett,  116  Ped.  68&— Land  Titie 
&  T.  Co.  V.  McCoach,  64  C.  C.  A.  337,  12t» 
Ped.  905 — Lufburrow  v.  Koch,  76  Ga.  449 — 
Clanton  v.  Estes,  77  Oa.  359,  1  S.  E.  163 — 
Allen  V.  McGee,  168  Ind.  470,  62  N.  E. 
1002— Bolton  V.  Ohio  Nat  Bank.  50  Ohio 
St.  294,  33  N.  B.  1115 — Ammons  v.  Ammona, 
50  W.  Va.  406,  40  S.  B.  490. 

216.  A  will  bequeathing  to  the  testator's 
daughter  the  rent  of  a  house  for  life,  and 
directing  that,  upon  her  decease,  the  house 
should  be  sold  and  the  avails  therefrom  be- 
come the  property  of  her  children  or  child 
when  it  or  they  should  "have  arrived  at  the 
age  of  twenty-one  years,  the  interest  in  the 
meantime  to  be  applied  to  their  main- 
tenance,"vested  the  property  in  her  children 
living  at  testator's  death,  subject  to  the 
mother's  life  estate  and  to  let  in  after-bom 
children,  when,  from  other  provisions,  the 
testator's  intention  was  apparently  to  leave 
to  each  of  his  children  its  share  for  life, 
with  remainder  to  the  children  of  each. 
Cropley  y.  Cooper,  19  Wall.  167,         22:  109 


h.  Electiim;  Aooeptanee. 


Election  by   Cestui  Que  Trust, 

233-235. 
See  also  supra,  106. 


see   hifrm. 


217.  The  election  of  a  person  beneficially 
interested  in  a  legacy  which  is  directed  to  be 
converted  into  land  or  personal  property, 
to  take  the  property  in  specie  before  such 
conversion,  may  be  made  as  well  by  acts  or 
declarations  clearly  indicating  a  determi- 
nation to  that  effect,  as  by  application  to  a 
court  of  equity.  Craig  v.  Leslie,  3  Wheat. 
563,  4:  460 
Cited  in  Shanks  v.  Edmondson,  28  Gratt.  813. 

218.  The  selection  of  a  particular  debt  in 
satisfaction  of  a  legacy,  under  a  will  devis- 
ing the  entire  estate  to  the  executors  and 
trustees,  who  are  directed  to  place  it  out 
on  public  or  private  security  in  such  man- 
ner as  should,  in  their  judgment,  best  pro- 
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mote  tbe  interests  of  the  legatees,  is  not  I 
effected  by  the  refusal  of  the  legatees  to  ac- 
cept a  proposed  mortgage,  with  the  declara- 
tion that  they  chose  to  let  their  legacy  re- 
main just  as  the  testator  left  it.  Silsby  v. 
Young,  3  Granch,  249,  2:  429 

219.  A  suit  by  a  cestui  que  trust  against 
the  executrix  of  the  trustee,  who  died  in- 
debted to  the  cestui  que  trust  for  trust 
moneys  and  devised  to  the  latter  a  piece  of 
land  on  condition  that  she  renounce  all 
claim  upon  his  estate  for  the  trust  moneys, 
to  recover  the  trust  moneys,  and  to  have  the 
land  decreed  to  belong  to  her  freed  from  the 
condition,  and  to  subject  other  real  estate 
conveyed  by  the  testator  to  the  pa3mient  oi 
the  trust  moneys,  is  not  an  election  to  claim 
title  under  the  will  and  to  renounce  her 
claim  against  the  estate;  and  she  is  not 
estoppQd  from  recovering  the  trust  moneys 
in  said  suit.  Carpenter  v.  Strange,  141  U. 
S.  87,  11  Sup.  Ct.  Rep.  960,  35:  640 

Editorial  note. 

[Right  of  personal  representatives  to 
make  or  control  election  for  or  against  a 
will,  or  between  different  provisions  of  a 
will  or  statute.    11  L.R.A.(N.S.)    379.] 

By  widow. 

Waiver  by,  of  Rights  under  Separation 
Agreement,  see  Divorce  and  Sepa- 
ration, 26. 

As  Waiver  of  Right  to  Establish  Re- 
sulting Trust,  see  Trusts,  68. 

220.  A  bequest  to  a  wife,  of  property 
worth  about  $5,000,  was  held,  in  view  of 
testator's  circiunstances,  to  be  in  lieu  of 
the  benefits  of  a  bond  for  that  sum,  given  by 
him  to  trustees  prior  to  his  marriage,  for 
her  maintenance,  and  that  she  must  elect 
between  them.  Hunter  v.  Bryant,  2  Wheat. 
82,  4:  177 
Cited  in  Pulllam  v.  Palliam,  10  Fed.  79 — Ma- 

glM  V.  Brown,  Brightly  (Pa.)  409n — Ursln- 
us  College's  Appeal.  1  Monagban  (Pa.)  108 — 
Keiper's  Estate,  5  Pa.  Co.  Ct.  570 — Kelfer's 
Estate,  45  Phila.  Leg.  Int.  266 — Urslnus  Col- 
lege's Appeal,  23  W.  N.  C.  262— Helper's 
Appeal  124  Pa.  195,  16  Atl.  744. 

221.  The  right  of  a  widow  to  elect  be- 
tween a  devise  from  her  husband  and  a 
bond  given  by  him  before  marriage,  for  her 
maintenance,  if  not  exercised,  passes  to  the 
devisee  of  her  entire  estate,  although,  be- 
cause of  the  nuncupative  character  of  her 
will,  he  acquired  no  interest  in  the  real 
property.    Hunter  v.  Bryant,  2  Wheat.  32, 

4:177 

222.  The  widow  may  hold  both  an  estate 
devised  to  her  by  her  husband  and  her  dower 
if  such  may  fairly  be  presumed  to  have  been 
the  testator's  intent.  Herbert  v.  Wren,  7 
Cranch,  370,  3:  374 

223.  [No  devise  to  a  widow  will  be  in 
lieu  of  dower,  unless  such  is  the  express,  or 
necessarily  implied,  intent  of  the  testator. 
Kennedy  v.  Nedrow  (Pa.  Sup.  Ct.)  1  Dall. 
415,  1:202] 

224.  If  it  be  manifest  from  the  face  of  a 


will  that  the  provision  it  contains  for  a 

testator's  widow  was  not  to  be  in  addition 

to  her  dower,  but  to  be  in  lieu  of  it,  she 

cannot  hold  both,  and  is  put  to  an  election. 

Herbert  v.  Wren,  7  Cranch,  370,  3:  374 

Cited  in  McLeod  v.   McDonnel,   6  Ala.   242 — 

Carter's  Appeal,  59  Conn.  587,  22  Atl.  320— 

Brown    v.    Pitney,    89    111.    473 — Fisher    v. 

Boyce,   81   Md.   63,   31   Atl.   707 — Re  Bloss, 

114    Mich.    207,    72    N.    W.    148— Washburn 

V.  Van   Steenwyk,  32  Minn.  351,  20  N.  W. 

324 — Schwatken  v.  Daudt,  53  Mo.  App.  3 — 

Pemberton  v.  Pemberton,  29  Mo.  413 — Schorr 

V.  Etllng,  124  Mo.  48,  27  S.  W.  395— Stone  v. 

Cook,  179  Mo.  541,  64  L.R.A.  289,  78  S.  W. 

801— Norris   v.    Clark,    10   N.    J.    Eq.    56— 

Sullivan  V.   Mara,  43  Barb.  528 — Bannister 

V.  Bannister,  37  S.  C.  531,  16  8.  E.  612— 

Wright  V.  West,  2  Lea,  81,  31  Am.  Rep.  586 

— Dixon  V.  McCue,  14  Gratt.  550. 

225.  Where  a  widow  was  allowed  one 
year  after  probate  of  her  husband's  will  to 
elect  whether  to  take  under  it  or  not,  and 
by  the  will  she  was  sole  devisee  for  herself 
and  children,  and  before  the  expiration  of 
the  year  she  released  to  a  mortgagee  of  her 
husband  all  her  estate,  right,  and  claim  to 
the  mortgaged  premises,  she  cannot  after- 
wards avail  herself  of  her  right  of  election, 
and  claim  dower  outside  the  will.  Dundas 
V.  Hitchcock,  12  How.  256,  13:  978 

—  Editorial  notes. 

[Eifect  on  third  person  of  widow's  elec- 
tion to  take  against  will.    14  L.K.A.  293. 

Who  may  elect  against  will  on  behalf  of 
insane  widow.    17  L.R.A.  296. 

Effect  on  legacy  in  lieu  of  dower,  of 
widow's  death  during  period  for  election.  2 
L.R.A.(N.S.)  959.] 

i.  Equitable  Conversion, 

What  Law  Governs,  see  Conflict  of  Laws, 
181. 

Equitable  Conversion  Generally,  see  Equit- 
able Conversion. 

Conclusiveness  of  Judgment  as  to,  see  Judg- 
ment, 1001. 

See  also  supra,  108. 

226.  Equity  considers  land  directed  in 
wills  or  other  instnunents  to  be  sold,  and 
converted  into  money,  as  money,  and  money 
directed  to  be  employed  in  the  purchase  of 
land  as  land.    Craig  v.  Leslie,  3  Wheat.  563, 

4:460 
Cited  in  Peter  v.  Beverly,  10  Pet.  563,  0  L. 
ed.  535 — Taylor  v.  Benham,  5  How.  269,  12 
L.  ed.  147 — Reading  v.  Blackwell,  Baldw.  173, 
Fed.  Cas.  No.  11,612 — Rlnehart  v.  Harrison, 
Baldw.  185,  Fed.  Cas.  No.  11.840 — Pulliam 
v.  Pulliam,  10  Fed.  41 — Beadle  v.  Beadle, 
2  McCrary,  594,  40  Fed.  316 — Cropley  v. 
Cooper,  7  D.  C.  228 — Hilton  v.  Hilton,  2  Mac- 
Arth.  88 — Holbrook  v.  Betton,  5  Fla.  104^ 
Boland  v.  Tlernay,  118  Iowa,  62,  91  N.  W. 
836 — Samuel  v.  Samuel,  4  B.  Mon.  255 — 
Sims  V.  Lively,  14  B.  Mon.  445 — Barnum  v. 
Barnum,  42  Md.  308 — Keller  v.  Harper,  64 
Md.  83,  1  Atl.  65 — Holland  v.  Cruft,  3  Gray, 
180 — Hammond  v.  Putnam,  110  Mass.  237 — 
Shaw  V.  Chambers,  48  Mich.  359,  12  N.  W. 
486— Wooldrldge  v.  Wllklns,  3  How.  (Miss.) 
372 — Hardee    v.    Cheatham,    52    Miss.    46-^ 
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Compton  V.  McMaban,  19  Mo.  App.  503 — • 
Check  V.  Ives,  2  Herdman  (Neb.)  888,  90  N. 
W.  751 — Schroeder  v.  Wilcox,  39  Neb.  147, 
67  N.  W.  1031 — ^Vandewalker  ▼.  Rollins,  63 
N.  H.  464,  3  AU.  625 — Berrien  v.  Berrien, 

4  N.  J.  Eq.  41 — Scudder  v.  Vanarsdale,  13 
N.  J.  Eq.  113— Oberly  ▼.  Lerch,  18  N.  J.  Eq. 
349 — Teneick  v.  Flagg,  29  N.  J.  Law,  31— 
Re  Russell.  59  App.  Dlv.  246,  69  N.  Y.  Supp. 
563 — Arnold  ▼.  Gilbert,  5  Barb.  196 — Arm- 
strong V.  McKelvey,  39  Hun,  216 — Fellows  v. 
Hecrmans,  4  Lans.  N.  Y.  240 — Lorillard  v. 
Coster,  5  Paige,  218 — Meakings  ▼.  Cromwell, 

5  N.  Y.  142— McNaughton  v.  McNaughton, 
84  N.  Y.  203— Manice  v.  Manice,  43  N.  Y.  372 
— Horton  v.  McCoy,  47  N.  Y.  25 — Fisber  v. 
Banta,  66  N.  Y.  477 — Morse  v.  Morse,  85  N. 
Y.  61 — Greene  v.  Greene,  1  Ohio,  545,  13 
Am.  Dec.  642 — Hutchings  v.  Davis,  68  Ohio 
St.  174,  67  N.  E.  251 — Morrow  v.  Brenlzer, 
2  Rawle,  188— Burr  ▼.  Sim,  1  Whart.  263, 
29  Am.  Dec.  48— Re  Rudy,  185  Pa.  362,  64 
Am.  St.  Rep.  654,  39  Atl.  968— King  ▼. 
King,  13  R.  I.  506 — Wayne  ▼.  Fonts,  108 
Tenn.  148,  65  S.  W.  471 — Harcum  v.  Hud- 
nall,  14  Gratt.  374— Pratt  v.  Taliaferro,  3 
Leigh,  424— Efflnger  t.  Hall,  81  Va.  107— 
Phillips  y.  Ferguson,  85  Va.  511,  1  L.R.A. 
839.  17  Am.  St.  Rep.  78,  8  S.  B.  241— 
Carr  v.  Branch,  85  Va.  602 — Gallagher  v. 
Rowan.  86  Va.  825 — State  ex  rel.  Trimble  v. 
Superior  Court,  31  Wash.  460,  66  L.R.A.  904, 
72  Pac.  89— Zane  v.  Sawtell,  11  W.  Va.  48 
— Oberlin  College  v.  Blair.  45  W.  Va.  825, 
32  S.  E.  203— Dodge  v.  Williams,  46  Wis. 
97,  1  N.  W^.  92— De  Wolf  v.  Rawson,  61 
Wis.  478— Ford  v.  Ford,  70  Wis.  47. 

227.  In  the  construction  of  wills  a»  well 
as  other  instruments,  when  land  is  directed 
to  be  sold  and  turned  into  money,  or  money 
is  directed  to  be  employed  in  the  purchase 
of  lands,  courts  of  equity  will  consider  it 
that  species  of  property  into  which  it  is 
directed  to  be  converted.  Peter  v.  Beverly, 
10  Pet.  532,  9:  522 
died   m   Taylor   v.    Benham,   5   How.   269,    12 

■  L.  ed.  147— Cropley  v.  Cooper,  19  Wall.  174. 
22  L.  ed.  113— Pulliam  v.  Pulliam,  10  Fed. 
42— Keller  v.  Harper,  64  Md.  83,  1  Atl.  65 
—Schroeder  v.  Wilcox^  39  Neb.  147,  57  N. 
W.  1031. 

228.  A  court  of  equity,  if  necessary  to 
avoid  an  escheat  and  enforce  an  apparent  de- 
vise of  a  testator  when  he  was  a  trustee, 
may  consider  as  done  what  ought  to  be  done, 
and  land  as  money  and  thus  to  be  passed  to 
the  cestui  que  trust,  Taylor  v.  Benham,  5 
How.  233,  12:  130 
Cited  in  Cropley  v.  Cooper,   19  Wall.   174,  22 

L.  ed.  113— Pulliam  v.  Pulliam,  10  Fed.  46. 

229.  Where  real  estate  is  directed  by  will 
to  be  converted  into  money,  it  is  in  equity 
regarded  as  money,  although  it  was  not  to 
be  sold  until  after  the  termination  of  two 
life  estates.  Cropley  v.  Cooper,  19  Wall. 
167,  22:  109 
Cited  in  Pulliam  v.  Pulliam,  10  Fed.  42. 

230.  A  general  direction  to  sell  all  his 
estate,  and  apply  the  proceeds  indiscrimi- 
nately to  the  payment  of  debts  and  lega- 
cies, operates  as  a  conversion  of  the  real 
estate  into  personalty  when,  from  the  whole 
will,  it  is  apparent  that  such  was  the  in- 
tent.   Given  v.  Hilton,  95  U.  S.  591, 

24:458 


231.  A  positive  direction  to  sell  all  the 
testator's  estate,  whether  necessary  for  the 
pa^inent  of  legacies  or  not,  coupled  with  a 
direction  to  sell  for  the  best  interests  of  all 
concerned  in  the  will,  to  divide  the  whole 
proceeds  in  the  manner  and  proportions  first 
named  in  the  will,  as  far  as  the  amount 
would  allow,  the  testator  being  aware  that 
the  personal  estate  would  be  insufficient  to 
pay  debts  and  prior  legacies,  operated  as  a 
direction  to  convert  realty  into  personalty  so 
as  to  carry  into  the  residuary  estate  devised 
to  a  favorite  son  all  the  estate  of  which  tes- 
tator died  seised  and  possessed,  above  the 
debts,  legacies,  and  a  specific  devise.  Given 
V.  Hilton,  95  U.  S.  591,  24:  458 
Cited  in  Hardenbergh  v.  Ray,   151  U.  S.  127, 

38  L.  ed.  98,  14  Sup.  Ct.  Rep.  305 — Pulliam 
V.  Pulliam,  10  Fed.  46 — Elyton  Uind  Co. 
V.  McElrath.  3  C.  C.  A.  659.  2  U.  S.  App. 
584,  53  Fed.  766 — Andrews  v.  Schoppe,  84 
Me.  173,  24  Atl.  805 — Church  Extension  of 
M.  E.  Church  v.  Smith,  56  Md.  390— Watson 
V.  Watson.  110  Mo.  171,  19  8.  W.  543 — 
White  V.  McCracken.  87  Mo.  App.  268 — 
Hutchings  V.  Davis,  68  Ohio  St.  174,  67  N. 
B.  251 — Saxton  v.  W^ebber,  83  Wis.  628,  20 
L.R.A.  519,  53  N.  W.  905 — Re  Donges.  103 
Wis.  501,  74  Am.  St.  Rep.  885.  79  N.  W- 
786— Harrington  v.  Pier.  105  Wis.  492,  50 
L.R.A.  312,  76  Am.  St.  Rep.  922,  82  N.  W. 
345. 

232.  Where  a  testator  merely  directs  the 
real  estate  to  be  converted  into  money,  for 
the  purposes  directed  in  his  will,  so  much  oi 
the  estate,  or  the  money  arising  from  it,  as 
is  not  effectually  disposed  of  by  tne  will, 
whether  it  arises  from  some  omission  or  de- 
fect in  the  will  itself,  or  from  any  subse- 
quent accident  which  prevents  the  devise 
from  taking  effex:t,  results  to  the  heir  at 
law,  as  the  old  use  not  disposed  of.  Craig 
V.  Leslie,  3  Wheat.  563,  4:460 
Cited  in  Worsley's  Estate,  4  Pa.  Dlst.  R.   179 

—Rudy's  Estate,  6  Pa.  Dlst.  R.  248— Wor»- 
ley's  Estate,  16  Pa.  Co.  Ct.  326— Rudy's  Es- 
tate, 19  Pa.  Co.  Ct.  393— Worsleys  Estate, 
36  W.  N.  C.  248,  4  Pa,  Dist.  R.  177. 

233.  Where  the  whole  beneficial  interest 
in  land  or  money  directed  to  be  converted 
into  land  belongs  to  the  person  for  whose 
use  it  is  given,  a  court  of  equity  will  per- 
mit the  cestui  que  trust  to  take  the  money 
or  the  land,  at  his  election,  if  he  elect  before 
the  conversion  is  made.  Craig  v.  Leslie,  3 
Wheat.  563,  4:  460 
Cited   in   Trecothlck   v.    Austin.    4   Mason.   39. 

Fed.  Cas.  No.  14,164 — Bank  of  Ukiah  ▼. 
Rice,  143  Cal.  272,  101  Am.  St.  Rep.  118. 
76  Pac.  1020 — Kaiser  v.  Brandenbun;.  16 
App.  D.  C.  316 — Swann  v.  Garrett,  71  (ia. 
671 — People  v.  Lease,  71  111.  App.  393 — 
Boland  v.  Tiernay,  118  Iowa,  68,  91  N.  W. 
836— Atlee  v.  BuUard,  123  Iowa,  279.  98  X, 
W.  889 — Wells  v.  Lewis,  4  Met.  (Ky.»  274 
—Dickson  V.  Satterfleld,  53  Md.  322— Man- 
dlebaum  v.  McDonell,  29  Mich.  86,  18  Am. 
Rep.  61— Fluke  v.  Fluke,  16  N.  J.  Eq.  4S>0 
— Howell  V.  Tomkins,  42  N.  J.  Eq.  300.  11 
Atl.  333 — Wooster  v.  Cooper.  59  X.  J.  Eq. 
229,  45  Atl.  381 — Lane  v.  Albcrtson,  78  App. 
Div.  615,  79  N.  Y.  Supp.  947— Iletzel  v. 
Barber,  69  N.  Y.  11— Mills  v.  Harris.  104 
N.  C.  630,  10  S.  E.  704— Bruch  v.  Lants. 
2  Rawie,  420,  21  Am.  Dec  458 — Van  Zandt 
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▼.  Garretson.  21  B.  I.  419,  44  Atl.  221— 
Wayne  r.  Foats,  108  Tenn.  156,  65  S.  W. 
471 — Harcum  v.  Hudnall,  14  Gratt.  374 — 
Ropp  V.  Minor,  33  Gratt.  109 — Buxton  v. 
Shaffer,  43  W.  Va.  298,  27  S.  B.  319. 

234.  Where  the  cestui  que  trust  is  inca- 
pable of  taking  or  holding  the  lands  bene- 
ficially, the  right  of  election  does  not  exist, 
and  consequently  the  property  is  to  be  con- 
sidered of  that  species  into  which  it  is  di- 
rected to  be  converted.     Craig  v.  Leslie,  3 
Wheat.  563,  4:  460 
Cited  in  Inman  y.  Jackson,  4  Me.  245 — Ameri- 
can  Bible   Soc.   V.   Noble,    11  Rich.   Eq.   202 
— Kennedy  r.  Goodwin,  3  Leigh,  513 — Dun- 
lop  T.  Harrison,  14  Gratt.  265. 

235.  In  case  of  the  death  of  the  cestui  que 
trust  without  having  determined  his  elec- 
tion, the  property  will  pass  to  his  heirs  or 
personal  representatives,  in  the  same  man- 
ner as  it  would  have  done  if  the  conversion 
had  been  made  and  the  trust  executed  in  his 
lifetime.     Craig  y.  Leslie,  3  Wheat.  563, 

4:460 
Cited  in  Harcum  y.  Hudnall,  14  Gratt.  375. 

j.  Charge  upon  Donee  or  Land  Devised, 

See  also  Descent  and  Distribution,  35. 

Ijlablltty  of  devisee  or  legatee. 

236.  Devisees  and  legatees  are  liable  to 
creditors  of  the  deceased,  where  the  execu- 
tor possesses  no  assets.  Milligan  v.  Mil- 
ledge,  3  Cranch,  220,  2:  417 
Cited  in  Wilcocks  v.  Phillips,  1  Wall.  Jr.  56, 

Fed.  Cas.  No.  17,639 — ^Trescot  v.  Trescot, 
1  M'Cord,  Eq.  433. 

237.  [One  accepting  a  devise  of  all  the 
lands  of  a  testator,  provided  he  pay  the 
executors  £3,000,  on  default  of  which  a  part 
of  said  lands  were  to  be  sold,  is,  upon  such 
default  and  sale,  liable  for  the  deficiency  be- 
tween the  proceeds  and  said  sum  of  £3,000. 
Ruston  v.  Ruston  (Pa.  Sup.  Ct.)  2  Dall.  243, 

1 :  365] 

Charge  upon  realty. 

£ifect  of,  to  Make  Devise  one  in  Fee, 
see  supra,  128-132. 

By  Devise  of  Annuity,  see  Annuities. 

Sale  of  Land  to  Pay  Legacies  as  Sub- 
ject to  Rights  of  Creditors,  see 
Executors  and  Administrators,  106. 

Judicial  Sale  of  Land  to  Pay  Legacies, 
see  Executors  and  Administrators, 
228. 

Necessary  Parties  in  Suit  to  Establish 
Charge,  see  Parties,  232. 

Necessity  of  Alleging  Deficiency  of  Per- 
sonal Assets,  see  Pleading,  560. 

238.  Whether  or  not  a  legacy  can  be 
charged  upon  the  real  estate  of  a  testator, 
until  it  has  been  shown  that  there  is  not  suf- 
ficient personal  property  to  pay  the  legacy, 
depends  upon  the  intent  of  the  testator,  to 
be  collected  from  the  will.  Lewis  v.  Darling, 
16  How.  1,  14:  819 
Cited    in    Pulllam    v.    Pnlllam,    10    Fed.    40— 

Allegheny  Nat.  Bank  v.  Hays,  12  Fed.  664 
— Foscue  V.  Lyon,  55  Ala.  449 — Taylor  v. 
Harwell,  65  Ala.  10 — Bergman  v.  Rogda,  46 
111.   App.    358 — Morey   v.   Morey,    113    Iowa, 


156.  84  N.  W.  1039 — Thayer  v.  Finnegan, 
184  Mass.  64,  45  Am.  Rep.  285 — Turner  v. 
Glbb,  48  N.  J.  Eq.  529.  22  Atl.  580— Clyde 
V.  Simpson,  4  Ohio  St  459. 

239.  To    make    a     pecuniary     legacy    a 
charge  upon   lands  devised,  there  must  be 
express  words,  or  a  plain  implication  from 
the  words  of  the  will.    Wright  v.  Denn  ex 
dem.  Page,  10  Wheat.  204,  6:  303 
Cited  In  Taylor  v.   Harwell,  65  Ala.   10 — Mc- 
Caffrey   v.    Manogue,    22    App.    D.    C.    390 — 
Re  Newcomb,  98  Iowa,  179,  67  N.  W.  587 — 
Morey  v.   Morey,   113   Iowa,    156.   84   N.   W. 
1039 — Claytor   ▼.   Owens,   56   Md.    133 — Mc- 
Lennan   V.    Turner,     15    Me.    438 — Probate 
Judge   V.   Kimball,   12   N.   H.   170— Lummas 
V.  Mitchell,  34  N.   H.  48— Leigh  v.   Savldge, 
14    N.    J.    Eq.    129 — Clyde    v.    Simpson,    4 
Ohio  St.  461. 

240.  The  word  "estate"  is  sufficiently  com- 
prehensive to  embrace  property  of  every  de- 
scription, and  will  charge  lands  with  debts 
if  used  with  other  words  which  indicate 
an  intention  to  charge  them;  but  if  used 
alone,  without  such  intent,  it  will  not  have 
such  operation.  Archer  v.  Deneale,  1  Pet. 
585,  7: 272 
Cited  in  Stolenburg  v.  Dlercks,  117  Iowa,  30, 

90  N.  W.  525 — Ledlger  v.  Canfield.  78  App. 
Dlv.  601,  79  N.  y.  Supp.  758 — Taylor  v. 
Dodd,  58  N.  Y.  344— Hunter's  Estate.  6 
Pa.  108 — ^Troth  v.  Robertson,  78  Va.  55 — 
Campbell  v.  Campbell,  37  Wis.  215. 

241.  A  devise,  '^I  give  and  bequeath  to  my 
beloved  son  G  two  third  parts  of  that  my 
ferry  farm  so  called,''  etc.,  "to  him,  the  said 
G  and  to  his  heirs  and  assigns  forever,  he, 
my  said  son  G  paying  all  my  just  debts  out 
of  said  estate;  and  I  do  hereby  order,  and  it 
is  my  will,  that  my  son  G  shall  pay  all  my 
just  debts  out  of  the  estate  given  to  him  as 
aforesaid,"  creates  a  charge  upon  the  estate 
in  the  hands  of  the  devisee.  Potter  v.  Gard- 
ner, 12  Wheat.  498,  6:  706 
Cited  In   Pulllam    v.    Pulllam,    10    Fed.    45 — 

Smith  V.  Mclntlre.  83  Fed.  462— Taft  v. 
Morse,  4  Met.  527 — ^Woonsocket  Inst,  for 
Savings  V.  Ballon,  16  R.  I.  353,  1  L.R.A. 
569,  16  Atl.  144. 

242.  The  words  in  a  will,  "after  my  debts 
and  funeral  charges  are  paid,  I  devise  and 
bequeath  as  follows,"  amount  to  a  charge 
upon  the  real  estate  for  the  payment  of 
debts.    Fen  wick  v.  Chapman,  9  Pet.  461, 

9:  193 
Cited  in  Bank  of  United  States  v.  Beverly. 
1  How.  149,  11  L.  ed.  81— Walker  v.  At- 
more.  1  C.  C.  A.  598,  3  U.  S.  App.  131,  50 
Fed.  647~Smlth  v.  Mclntlre,  83  Fed.  401 
— Carrlngton  v.  Manning,  13  Ala.  628 — 
Tuohy  V,  Martin,  2  MacArth.  576 — McCul- 
lom  V.  Chldester,  63  III.  481 — Devall  v. 
Choppin,  15  La.  575 — Qulnby  v.  Frost,  61 
Me.  82 — Clark  v.  Homthal,  47  Miss.  491 — 
Walker  v.  Atmore,  1  C.  C.  A.  508.  3  U.  S. 
App.  131,  50  Fed.  647.  30  W.  N.  C.  520— 
Woonsocket  Inst,  for  Savings  v.  Ballon,  10 
R.  I.  355,  1  L.R.A.  560,  16  Atl.  144. 

243.  A  devise  of  "all  the  rest  of  my  lands 
and  tenements''  does  not  necessarily  mean 
the  rest  of  the  testator's  lands  after  pay- 
ment of  previously  mentioned  pecuniary 
legacies,   so   as    to   make   such    legacies    a 
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charge  upon  the  land.    Wright  v.  Denn  ex 
dem.  Page,  10  Wheat.  204,  6:  303 

244.  A  will,  made  by  a  testator  residing 
in  the  District  of  Columbia  which  gives  "all 
his  estate,  real  and  personal,  to  his  wife,'' 
and  "each  child,  on  coming  of  age,  equal  por- 
tions of  his  estate,  real  and  personal,"  and 
directs  an  appraisement  only  of  his  estate 
to  be  made;  and  in  which  he  states  that  he 
is  surety  for  his  brother,  for  which  he  has  a 
deed  of  trust  on  his  property,  and  directs 
that  his  estate  shall  not  be  sold  to  pay  these 
debts  until  the  property  so  deeded  shall  be 
sold,  and  then  his  estate  shall  be  sold  for 
the  deficiency,  does  not  charge  the  real  es- 
tate of  the  testator  with  his  debts.  Archer 
V.  Deneale,  1  Pet.  585,  7:  272 
Cited  in  Ward  v.  Ward,  23  Hun,  433. 

245.  The  disposition,  by  a  testator,  of  his 
personal  property,  with  assent  of  creditors, 
is  in  itself  a  charge  upon  the  real  estate  for 
the  payment  of  his  debts.  Bank  of  United 
States  V.  Beverly,  1  How.  134,  11:  75 
Cited   In    Sohler   v.    Williams,    1    Curt.    C.    C. 

488,  Fed.  Cas.  No.  13,159— PulUam  ▼.  Pul- 
11am,  10  Fed.  40 — Coombs  v.  O'Neal,  1 
MacArth.  407 — Clark  v.  Homthal,  47  Miss. 
491 — Woonsocket  Inst,  for  Savings  v.  Bal- 
lou,  16  R.  I.  353,  1  L.RA.  659,  16  Ati.  144. 

246.  The  proceeds  of  a  testator's  estate 
having  been  vested  in  his  widow,  with  un- 
limited discretion  to  expend  the  same  in  the 
maintenance  and  education  of  his  children, 
would  render  it  necessary  that  recourse  be 
had  to  the  real  estate  for  the  pa3rment  of  his 
debts,  independent  of  any  express  direction 
in  the  will.     Peter  v.  Beverly,  10  Pet.  532, 

9:522 
Cited  In  Carrington  v.  Manning,  13  Ala.  628. 

247.  [Residuary  legatees  take  lands 
charged  with  legacies.  Nichols  v.  Postleth- 
waite  (Pa.  Sup.  Ct.)  2  Dall.  131,      1:  319] 

248.  Wliere  a  testator  gives  several  lega- 
cies, and  then,  after  creating  an  express 
trust  to  pay  them,  makes  a  general  residu- 
ary disposition  of  the  whole  estate,  blend- 
ing the  realty  and  personalty  together  in 
one  fund,  the  real  estate  will  be  charged 
with  the  legacies.  This  is  an  exception  to 
the  general  rule  that  the  personal  estate  is 
the  first  fund  for  the  payment  of  debts  and 
legacies.    Lewis  v.  Darling,  16  How.  1, 

14:  819 
Dietinguished  in   Lee  v.   Lee,  88   Va.   809,   14 
S.  B.  534. 

Cited  in  Atmore  v.  Walker,  46  Fed.  431 — 
Walker  v.  Atmore,  30  W.  N.  C.  520,  1  C. 
C.  A.  598,  3  U.  S.  App.  131,  50  Fed.  647 
— Maybury  v.  Grady,  67  Ala.  161 — Gorman 
V.  McDonnell,  127  Ala.  656,  28  So.  964 — 
Green  v.  Byrne,  46  Ark.  467— Readman  v. 
Ferguson,  13  App.  D.  C.  73 — Stickel  v. 
Crane,  189  111.  218.  59  N.  B.  595 — Corrigan 
V.  Reld,  40  111.  App.  411 — Brooks  v.  Brooks, 
65  111.  App.  331 — ^Dearlove  v.  Otis,  09  111. 
App.  103 — ^Re  Newcomb,  98  Iowa,  181,  67 
N.  W.  587— Knotts  v.  Bailey,  54  Miss.  238, 
28  Am.  Rep.  348 — Snyder  v.  Warbasse,  11 
N.  J.  Eq.  468 — Sbulters  v.  Johnson,  38 
Barb.  87— Myers  v.  Eddy,  47  Barb.  267 — 
Hoyt  V.  Hoyt,  85  N.  Y.  149 — Moore  v.  Beck- 
with,  14  Ohio  St  ISS^-AUegheny  Nat  Bank 


V.  Hays,  89  Phila.  Leg.  Int  875— Allegheny 
Nat.  Bank  v.  Hays,  12  W.  N.  C.  340 — Gould 
V.  Winthrop,  5  R.  I.  324 — Mathewson's  Pe^ 
tltion,  12  R.  I.  146— Phillips  v.  Clark,  18 
R.  I.  630,  29  Atl.  688 — ^Hutchinson  v.  GU- 
bert,  86  Tenn.  469,  7  8.  W.  126 — Crouch 
V.  Davis,  23  Gratt.  95 — ^Hamilton  t.  Bnck- 
man,  118  Wis.  172,  95  N.  W.  128. 

249.  [All  the  real  estate  of  a  testator 
may,  under  some  circumstances,  be  charged 
to  pay  a  mortgage  debt  secured  on  a  part  of 
it.  Morris  v.  M'Connaugby  (Pa.  Sup.  Ct.) 
2  Dall.  189,  1:343] 

250.  Where  one  acting,  though  wrongful- 
ly, as  executor  of  a  will,  appropriates  the 
general  personal  estate  to  his  own  use,  to 
pay  legacies  charged  upon  his  land,  the  land 
will,  in  equitv,  remain  chargeable  with  the 
deficiency  in  the  general  personal  estate  thus 
created  by  him.  Hawkins  v.  Blake,  108  U. 
S.  422,  2  Sup.  Ct.  Rep.  804,  27:  775 

251.  The  title  of  an  heir  by  descent  in 
the  real  estate  of  his  ancestor,  or  of  a 
devisee  in  an  estate  unconditionally  devised 
to  him,  is,  upon  the  death  of  the  party  im- 
der  whom  he  claims,  immediately  devolved 
upon  him;  but  his  title  is  enciunbered  with 
all  the  liens  which  have  been  created  by  the 
party  in  his  lifetime,  and  by  law  at  his  de- 
cease.   Wilkinson  v.  Leland,  2  Pet.  627, 

7:542 
Disapproved  in  Jones  v.   Perry,   10  Terg.  76, 
80  Am.  Dec.  430. 

Cited  in  Brenham  v.  Story,  39  Col.  186 — 
Murphy  v.  Farmers*  &  M.  Bank,  131  CaL 
119,  63  Pac.  368. 

—  Editorial  notes. 

Legacies  and  debts,  when  chargeable  on 
the  realty.  6:303;  7:  273 

[Right  of  devisee  of  encumbered  property 
to  exoneration  at  expense  of  l^atee.  3  L. 
R.A.(N.S.)  898.] 

Purchaser's  duty  to  look  after  appli- 
cation of  purchase  money. 

See  also  Trusts,  225a. 

251a.  A  bona  fide  purchaser  who  pays  the 
purchase  money  to  a  person  authorised  to 
sell  is  not  bound  to  look  to  its  application, 
whether  in  case  of  lands  charged  in  the 
hands  of  an  heir  or  devisee  with  the  pay* 
ment  of  debts,  or  lands  devised  to  a  trustee 
for  the  payment  of  debts.  Potter  v.  Gard- 
ner, 12  Wheat.  498,  6:  706 
Cited  in   Boone   v.   Chiles,   10  Pet.   212,   9   L. 

ed.  400 — ^Hoxie  v.  Carr,  1  Sumn.   192,  Fed. 

Cas.   No.   6,802 — Byers   v.    Fowler,    12   Ark. 

286,    54    Am.    Dec.    271 — Alther   v.    Barroll. 

22    Md.    510— Perkins    v.    Swank,    43    Miss. 

358— Hughes  v.  Tabb,  78  Ta.  325. 

251b.  If  the  purchase  money  for  lands 
charged,  in  the  hands  of  an  heir  or  devisee, 
with  the  pa^oncnt  of  debts,  or  for  lands  de- 
vised to  a  trustee  for  the  payment  of  debts, 
be  misapplied  by  the  devisee  or  trustee  with 
the  co-operation  of  the  purchaser,  the  latter 
remains  liable  to  the  creditor  for  the  sum  so 
misapplied.  Potter  v.  Gardner,  12  Wheat. 
498,  6: 7M 
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le.  Ademption;  Revocation;  Deduction; 
General  and  Specific  Legacies, 

Abatement,  see  Annuities,  2. 

Making  up  Deficiencies  in  Annuities 
Caused  by  Unprofitable  Investments, 
see  Executors  and  Administrators,  204. 

Descent  of  Lapsed  Devise,  see  Descent  and 
Distribution,  29. 

Presumption  of  Payment  by  Advancement  or 
Bequest,  see  Evidence,  831,  832. 

Mode  of  Delivery  of  Specific  Legacies  to 
Legatee,  see  Executors  and  Adminis- 
trators, 212. 

Right  to  Charge  Rents  of  Real  Estate  Ac- 
cruing after  Decedent's  Death,  against 
Legacy  Given  to  Occupant,  see  Execu- 
tors ana  Administrators,  207. 

Mode  of  Delivery  of  Specific  Legacy,  see 
Executors  and  Administrators,  212. 

252.  The  ademption  of  a  specific  legacy 
is  effected  by  the  extinction  of  the  thing 
or  fund  bequeathed;  and  the  intention  that 
the  legacy  should  fail  is  presumed.  Ken- 
aday  v.  Sinnott,  179  U.  S.  606,  21  Sup.  Ct. 
Rep.  233,  45:  339 
Cited  in  Re  Tllllnghast,  28  R.  I.  128,  49  Atl. 

634. 

253.  Lintil  the  death  of  the  teste  tor  the 
devisees  have  no  interest  in  the  property  de- 
vised, and  a  sale  thereof  by  the  testetor  in 
his  lifetime,  consummated  by  a  deed  is  a 
revocation  of  the  devise.  Bissell  v.  Hey- 
ward,  96  U.  S.  580,  24:  678 

254.  Moneys  advanced  by  testetor  to  a 
son  during  his  lifetime,  and  after  the  will 
was  made,  whatever  the  amount,  and  wheth- 
er charged  on  his  books  or  not,  cannot  be 
deducted  from  the  share  of  such  son  under 
a  will  reciting  that  he  has  made  advances 
to  children,  which  are  charged  to  them  on 
his  books,  and  may  make  further  advances, 
which  may  be  charged  on  his  books  to  their 
respective  accounte,  and  that  he  desires  that 
equal  provision  made  for  each  shall  be  in 
addition  to  the  "advances  made  or  that  may 
hereafter  be  made,"  and  that  "said  advances 
made  and  that  may  hereafter  be  made  be 
treated,  not  as  advances,  but  as  gifte,  not  in 
any  manner  to  be  accounted  for.'*  Adams  v. 
Cowen,  177  U.  S.  471,  20  Sup.  Ct.  Rep.  668, 

44:851 

255.  A  provision  that,  "if  the  estete  of 
which  I  shall  die  seised  and  possessed  shall 
not  be  sufficient,"  etc.,  the  whole  of  such 
deficiency  shall  be  deducted  out  of  E's  share, 
means  not  only  a  deficiency  existing  at 
death,  but  also  one  occurring  at  any  time  be- 
fore the  estete  is  settled.  Silsby  v.  Young, 
3  Cranch,  249,  2:  429 
Cited   in    Kirkman   v.    Mason,    17    Ala.    189 — 

Darrlngton  v.  Borland,  3  Port   (Ala.)  35. 

256.  In  computing  the  value  cf  a  specific 
de>'ise  made  to  a  granddaughter,  with  a 
proviso  that,  if  she  dies  during  minority 
without  leaving  lawful  issue,  the  land  shall 
revert  and  become  a  part  of  the  residue  of 
the  testetor's  estete,  and  with  a  further  di^ 
rection  that  the  devise  be  charged  to  her  as 


part  of  her  share,  the  estimate  should  be  the 
value  of  the  land,  and  not  the  value  of  her 
defeasible  estete  therein.  Britten  v.  Thorn- 
ton, 112  U.  S.  526,  5  Sup.  Ct  Rep.  291, 

28:816 

257.  A  devise  by  a  testetor,  to  his  wife,  of 
one  third  of  all  his  real  estete  for  life,  and, 
after  her  death,  to  his  son,  where  all  the 
real  estete  is  specifically  devised  to  various 
persons,  a  part  of  it  being  given  to  the  son 
himself  by  a  residuary  clause,  must  be  teken 
as  a  leading  devise  in  the  will,  and  must 
limit  and  control  all  the  rest.  The  wife 
tekes  for  life  one  third  of  all  of  the  real 
estete,  including  that  specifically  devised 
to  others,  and,  at  her  death,  the  son  tekes  in 
fee  her  third  of  all  the  property  in  addition 
to  the  portion  specifically  devised  to  him. 
Walker  v.  Parker,  13  Pet.  166,  10:  109 

Cited  in  Henderson  v.   Green,   34   Iowa,   440, 

11  Am.  Rep.  149. 

Editorial  notes. 

[Contribution  as  between  specific  legatees 
and  specific  devisees  to  pay  testetor's  debte 
1  L.R.A.(N.S.)  461. 

Order  of  abatement  to  pay  debts  as  be- 
tween demonstrative  legacies  and  specific 
legacies  or  devises.    4  L.R.A.  (N.S.)  922. 

Is  bequest  of  stocks,  bonds,  or  notes  gen- 
eral or  specific.    11  LJLA.(N.S.)  49.] 


IV.  Suit  to  Construe  or  Beform, 

Coste  on  Appeal  in,  see  Appeal  and  Error, 

5292. 
Concurrent  and   Exclusive   Jurisdiction   of 

Stete  and  Federal  Courte,  see  Courts, 

1406. 
General  Jurisdiction  of  Equity,  see  Equity, 

143. 
Determining  Interest  of  Minor  Devisee  in 

Suit  to  Construe  Will,  see  Infante,  47. 
Conclusiveness  of  Decision  Construing  Will, 

see  Judgment,  601. 
Limitetion  of  Action  for  Violation  of  Trust 

through    Misteken     Construction,    see 

Limitation  of  Actions,  317. 

258.  A  bill  does  not  lie  in  equity  to  re- 
form a  will,  because  ite  author  is  dead, 
and  his  intent  can  only  be  shown  from  the 
language  he  has  used,  when  applied  to  the 
circumstences  by  which  he  was  surrounded. 
Patch  V.  White,  117  U.  S.  210,  6  Sup.  Ct, 
Rep.  617,  710,  29:  860 
Cited   in   Re   Callaghan,    119    Cal.   575,    39   L. 

R.A.  690,  61  Pac.  860. 

259.  A  gross  misconstruction  given  to  a 
clause  in  a  will,  which  declares  the  decision 
of  the  executors  final  and  conclusive  in  case 
of  any  dispute  or  contention,  will  give  a 
party  who  conceives  himself  injured  thereby 
the  right  to  submit  his  case  to  a  court  of 
justice.    Pray  v.  Belt,  1  Pet.  670,        7:  309 

260.  In  a  suit  for  construction  of  a  will, 
from  necessity,  and  in  order  to  protect  the 
trustee,  a  court  will  settle  questions  as  to 
the  validity  and  effect  of  contingent  limite- 
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tions  in  a  will,  even  as  to  persons  not  in 
esse.    Cross  v.  Del  Valle,  1  Wall.  1,    17:  515 
Cited  In  McArthur  v.  Scott,  113  U.  S.  402,  28 
L.  ed.  1035,  3  Sup.  Ct.  Rep.  652. 


♦♦ 


mriLSON  ACT. 

Effect  of,  on  State  Police  Power  over  Intoxi- 
cating Liquors,  see  Commerce,  408-417, 
432,  433,  460,  539-549. 


mriNES. 


Duty  on,  see  Duties,  210,  211. 


WIRES. 

Jury  as  Judge  of  Reasonableness  of  lacense 
Charge  on,  see  Trial,  153. 


WISCONSIN. 

Effect  of  Cession  of  Northwest  Territory  by 
Virginia,  see  States,  194. 


♦^ 


WITHDRAWAIj. 

Of  Appearance  on  Appeal,  see  Appeal  and 
Error,  3064. 

Of  Juror,  Conformity  of  Federal  to  State 
Practice,  see  Courts,  1289. 

Of  Pleading,  see  Pleading,  I.  r. 

Of  Land  Entries,  see  Public  Lands,  1205, 
1206. 

Of  Public  Lands  from  Entry  or  Sale  to  Pre- 
serve Same  from  Selection  under  Rail- 
road Grant,  see  Public  Lands,  234-242. 

Of  Lands  from  Pre-emption  or  Settlement 
Generally,  see  Public  Lands,  641-656. 


-♦-^ 


WITNESSES. 

/.  In  General f  1. 
II,  Securing  Attendance^  2'6, 

III.  List  off  7-P. 

IV.  Competency^  10'144. 

a.  In  Oeneralf  lO^lJ. 

h.  Children,  18'9. 

o.  Insane  Persons,  20'-2. 

d.  Husband  and  Wife,  23-86. 

e.  Parties  to  Written  Instruments, 

37-50. 
/.  Parties  and  Persons  Interested, 
51-136. 

1.  In  General,  SI -72. 

2.  Parties  to  Record,  78-04. 

3.  Interest    of   Persons    Other 

than  Parties,  OS- 131. 
a.  What  Interest  Disqiuili- 
fies,  95-122. 


IV.   f,    3.'''Cont'd. 

b.  Transfer,   Release,  and 
Extinguishment  of  Li- 
ability     or      Interest, 
123-81. 
4,  Statutory   Provisions  as  to 
Competency,  132-6. 
g.  Effect  of  Death  on  Competency, 
137-44. 
F.  Examination,  145-203. 

a.  In  General,  145-53. 

b.  Cross- Examination,  154-S2. 

o.  Privilege    of    Witnesses,     183" 
203. 
VI.  Credibility;  Impeachment;  Corrolh 
oration,   204-36. 

a.  Credibility,  204-11. 

b.  Impeachment,  212-84. 

1.  Impeaching  Evidence,  212- 

26. 

2.  Laying    Foundation,     227- 

34. 
e.  Corroboration,  235*6. 

Omitting  Names  of,  from  Bill  of  Ezceptiont, 
see  Appeal  and  Error,  3490. 

Fees  of  Clerk  for  Orders  Discharging,  see 
Clerks,  49. 

Fee  of  Commissioners  for  Hearing  Prelimi- 
nary Charges  by  Complaining  Witness, 
see  Commissioners,  16. 

Investigation  by  Congress,  see  Congress,  21. 

Conspiracy  to  Injure,  see  Conspiracy,  17. 

Attempt  to  Deter  from  Testifying  as  a  Con- 
tempt, see  Contempt,  38,  39. 

Contempt  in  Refusing  to  Testify,  see  Con- 
tempt, 25,  26,  62,  67,  68. 

Double  Punishment  of,  for  Refusal  to  Tes- 
tify, see  Criminal  Law,  87. 

Continuance  for  Absence  of,  see  Continu- 
ance and  Adjournment,  9-14. 

Right  of  Accused  to  be  Confronted  with,  set 
Criminal  Law,  108-111. 

Pardon  to  Person  Turning  Staters  Evidence, 
see  Criminal  Law,  59-61. 

District  Attorney's  Authority  to  Grant  Im- 
munity for  Turning  State's  Evidence, 
see  District  Attorneys,  20. 

Deposition  of,  see  Depositions. 

Liability  for  Confining  for  Refusal  to  Tes- 
tify before  House  of  Representatives, 
see  False  Imprisonment,  2-4. 

Right  to  Examine  Arbitrators  as,  see  Ref- 
erence, 10. 

Subscribing  Witnesses  Generally,  see  Sab- 
scribing  Witness. 

Review  of  Discretion  as  to  Compensation  of, 
see  Appeal  and  Error,  4454. 

Fees  of  Clerk  for  Filing  Orders  to  Pay,  see 
Clerks,  45. 

Fees  of  Clerk  for  Seals  to  Copies  of  Ordd 
for  Payment  to,  see  Clerks,  70. 

Fees  of  Commissioner  for  Pay  Roll  of,  see 
Commissioners,  25. 

Charges  for  Attendance  of,  see  Costs,  97. 

Fees  of  Clerk  for  Administering  Oaih  to,  ses 
Clerks,  13. 

Fees  of  Commissioner  for  AdministeriBg 
Oath  to,  see  Commissioners,  34. 


WITNESSES,  I.— IV.  a. 
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J.  In  General. 

1.  A  witness  who  disobeys  an  order  of 
withdrawal  cannot  be  excluded  from  testify- 
ing on  that  ground  merely,  although  the 
right  to  exclude  under  particular  circum- 
stances may  be  supported  as  within  the 
sound  discretion  of  the  trial  court.  Holder 
V.  United  States,  150  U.  S.  91,  14  Sup.  Ct. 
Rep.  10,  37:  1010 

Cited  in  Palmer  t.  People,  112  III.  App.  533 

— Johnson  v.  Cooley,  30  Tex.  Civ.  App.  581, 

71  8.  W.  34. 

Editorial  notes. 

[Witness  fees  to  persons  under  detention 
or  recognizances.    20  L.R.A.  57. 

Compensation  of  expert  witnesses.  2Y  L. 
R.A.  669. 

Requiring  service  without  pay.  39  L.RA. 
116.] 


II,  Securing  Attendance, 

Continuance  to  Secure  Attendance  of,  see 
Continuance  and  Adjournment,  4,  5. 

Costs  in  Attachment  of,  see  Costs  and  Fees, 
12. 

Necessity  of  Attempting  to  Serve  Subpoena 
to  Authorize  Taking  of  Deposition,  see 
Depositions,  73. 

Requiring  Production  of  Documents,  see  Dis- 
covery and  Inspection,  II. 

Summoning  Witnesses  before  Grand  Jury, 
see  Grand  Jury,  4. 

Habeas  Corpus  ad  Testificandum,  see  Ha- 
beas Corpus,  20. 

Denial  of  Compulsory  Process  for  Witnesses, 
see  Habeas  Corpus,  169. 

2.  [A  member  of  Congress  is  not  exempt, 
during  the  session,  from  the  service  or  ob- 
ligations of  a  subpoena  in  a  criminal  casa 
United  States  v.  Cooper  (C.  Ct.)  4  DalL 
341,  1 :  859] 

3.  By  the  act  of  March  2,  1793,  subpoenas 
for  witnesses  may  run  into  districts  other 
than  where  the  court  is  sitting,  provided  the 
witness  does  not  live  at  a  greater  distance 
than  100  miles  from  the  place  of  holding 
the  court.  Patapsco  Ins.  Co.  v.  Southgate, 
5  Pet.  604,  8:  243 

4.  [An  attachment  out  of  the  circuit 
court  against  witnesses  in  a  distant  coun- 
ty is  process  of  the  court,  and  should  be 
served  by  the  marshal.  United  States  v. 
Montgomery    (C.  Ct.)    2  Dall.  335,  1:404] 

5.  [In  Pennsylvania,  a  proper  person  may 
be  hired  specially  to  serve  a  subpoena  out 
of  jkhe  county  in  which  the  court  sits,  and 
which,  therefore,  the  sheriff  cannot  be  em- 
ployed to  serve.  Respublica  v.  St.  Clair 
(Pa.  Sup.  Ct.)  2  Dall.  101,  1:  307] 

6.  A  auhpama  duces  tecum  may  be  re- 
fused by  the  court  when  it  does  not  describe 
or  refer  to  any  paper  or  document  which  is 
in  the  possession  of  the  witness  and  which 


is  required.    Murray  v.  Louisiana,  163  U.  S. 
101,  16  Sup.  Ct.  Rep.  990,  41 :  87 


///.  List  of. 

Federal    Question    as    to    Indorsement    of 

Names  on  Indictment,  see  Appeal  and 

Error,  1644. 
Furnishing   List  to  Accused,  see  Criminal 

Law,  97-100. 
Waiver  of  Objection  that  Witness's  Name 

was  Not  on  Indictment,  see  Trial,  30a. 

7.  A  witness  whose  name  does  not  ap- 
pear on  the  back  of  an  indictment,  or  has 
not  been  furnished  to  the  defendant  before 
the  trial,  is  not  for  that  reason  incompetent 
in  the  absence  of  a  statutory  provision  to 
that  effect.  Thiede  v.  Utah,  159  U.  S.  510, 
16  Sup.  Ct.  Rep.  62,  40:  237 

8.  Witnesses  called  in  rebuttal  are  not 
within  the  provisions  of  U.  S.  Rev.  Stat.  § 
1033,  U.  S.  Comp.  Stat.  1901,  p.  722,  requir- 
ing a  list  of  the  witnesses  to  be  delivered  to 
the  accused  in  advance  of  the  trial.  Goldsbj 
V.  United  States,  160  U.  S.  70,  16  Sup.  Ct 
Rep.  216,  40:  343 

9.  A  woman  who  has  been  married  and  di- 
vorced is  not  incompetent  as  a  witness  in  a 
capital  cause  because  she  is  designated  on 
the  list  of  witnesses  furnished  to  the  de- 
fendant in  compliance  with  U.  S.  Rev.  Stat 
§  1033,  U.  S.  Comp.  SUt.  1901,  p.  722,  by 
her  maiden  name,  under  which  she  has  gone' 
since  her  divorce  some  ten  or  twelve  years 
ago.  Bird  v.  United  States,  187  U.  S.  118, 
23  Sup.  Ct.  Rep.  42,  47:  100 


IV.  Competency. 

a.  In  General, 

Competency  of  Witnesses  not  Listed  or  In- 
correctly Described,  see  supra,  7-9. 

Of  Expert  Witness,  Review  of  Discretion  as 
to,  see  Appeal  and  Error,  4445-4448. 

First  Objecting  to,  on  Appeal,  see  Appeal 
and  Error,  4635,  4636. 

Waiver  of  Objection  to,  by  Cross  Examina- 
tion, see  Appeal  and  Error,  4729. 

Law  Applicable  in  Territories,  see  Courts, 
389. 

Federal  Courts  Following  State  Laws  and 
Decisions,  see  Courts,  2114-2119. 

Rules  for  Determining  Competency  in  Crim- 
inal Prosecution  in  Federal  Courts,  see 
Courts,  2144a,  2144b. 

Exclusion  of  Chinese  as  Witnesses,  see  Con- 
stitutional Law,  238. 

Ex  Post  Fa4}to  Law  Enlarging  Class  of  Per- 
sons Competent,  see  Constitutional  Law, 
976. 

In  Court  of  Claims,  see  Court  of  Claims,  15- 
21. 

Time  to  Object  to  Competency,  see  Deposi* 
tions,  58. 

Expert  Witnesses,  see  Evidence,  VII. 
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Agent  of  Board  of  Navy  Hospital  Commis- 
sioners, see  Evidence,  876. 

Competency  of  Jurors  to  Testify  as  to  Is- 
sues and  Findings,  see  Evidence,  1736. 

Recital  in  Pardon  Given  to  Restore  Compe- 
tency, see  Pardon  and  Amnesty,  13. 

Editorial  notes. 

[Competency  of  deaf  and  dumb  persons 
as.    24  L.R.A.  126. 

Competency  of  judges.    31  L.R.A.  465. 

Morphinism  as  affecting  competency.  39 
Jj.B.^,  265. 

Religious  belief  as  qualification.  42  L. 
R.A.  553.] 

Slaves. 

Disqualification  of  Negroes  in  State  not 
Ground  for  Federal  Jurisdiction  un- 
der Civil  Rights  Act,  see  Courts, 
1449. 

10.  [A  slave  is  not  a  competent  witness 
in  behalf  of  one  on  trial  for  murder,  because 
he  is  supposed  to  be  under  the  influence  of 
his  master.  Respublica  v.  Bob  (Pa.  Sup. 
Ct.)  4  Dall.  145,  1:776] 

Agent  or  attorney  of  party  to  action. 

Attorney  Disqualified  for  Interest,  see 
infra,  107. 

11.  The  sole  attorney  in  the  trial  of  a 
civil  action  is  not  incom]petent  to  testify 
for  his  client.  French  v.  Hall,  119  U.  S. 
152,  7  Sup.  Ct.  Rep.  170,  30:  375 

12.  [An  agent  is  not  competent  to  prove 
against  the  principal  that  he  was  author- 
ized in  writing  to  make  a  sale  of  the  lands 
in  controversy,  unless,  the  writing  being 
lost,  the  contents  are  first  proved  by  other 
witnesses.  Nicholson  v.  Mifflin  (Pa.  Sup. 
Ct.)  2  Dall.  246,  1:367] 

Accomplice. 

Joint  Defendant  in  Criminal  Case,  see 

infra,  92. 
Competency    of    Joint    Defendants    in 

Federal  Courts,  see  Courts,  1347. 

13.  An  accomplice,  upon  making  a  full 
disclosure,  has  an  equitable  claim  to  a  par- 
don, which  restores  his  competency  as  a 
witness,  but  cannot  be  pleaded  in  bar  to  the 
indictment.     Re  Wells,   18   How.  307, 

15:  421 
Cited  in  United  States  v.  Ford,  99  U.  S.  ^1, 
25  L.  ed.  402— Boyd  v.  United  States,  142 
U.  S.  454,  85  L.  ed.  1078,  12  Sup.  Ct.  Rep. 
292 — State  ex  rel.  Butler  v.  Molse,  48  La. 
Ann.  128,  35  L.R.A.  717,  18  So.  942. 

Persons  convicted  off  crime. 

14.  The  repeal  by  Utah  act  March,  1882, 
of  the  provision  of  a  civil  practice  act  which 
excluded  convicted  felons  from  testifying, 
made  them  competent  witnesses  in  criminal 
cases,  in  view  of  the  provision  of  the  crim- 
inal procedure  act  of  1878,  that  the  rules  for 
determining  the  competency  of  witnesses  in 
civil  actions  are  applicable  also  to  criminal 
actions.  Hopt  v.  Utah,  110  U.  S.  574,  4 
Sup.  Ct.  Rep.  202,  28:  262 

15.  A  conviction  and  sentence  in  a  state 
court  can  have  no  effect,  by  way  of  pen- 


alty or  of  personal  disability  or  disqualifica- 
tion— e.  y.  as  a  witness — beyond  the  limits 
of  the  state  in  which  the  judgment  la  ren- 
dered, unless  the  statute  of  another  etata 
fives  such  effect  to  them.  Logan  v.  United 
tates,  144  U.  S.  263,  12  Sup.  Ct.  Rep.  617, 

36:429 
Cited  in  Huntington  v.  Attrill,  146  U.  S.  673. 
86  L.  ed.  1130,  13  Sup.  Ct.  Rep.  224 — 
Baltimore  ft  O.  B.  Co.  v.  Rambo,  8  C  C 
A.  9,  16  U.  S.  App.  277,  60  Fed.  78— Palmer 
V.  Cedar  Rapids  &  M.  R.  Co.  113  Iowa,  448, 
85  N.  W.  756 — Qaeenan  v.  Territory.  11 
Okla.  278,  61  L.R.A.  330,  71  Pac.  218^ 
Missouri,  K.  it  T.  R.  Cu.  v.  De  Bord,  21 
Tex.  Civ.  App.  702,  63  S.  W.  687. 

16.  A  pardon  by  the  President,  to  one  con- 
victed in  the  United  States  district  court 
of  larceny  and  sentenced  to  the  penitentiary, 
restores  his  competency  as  a  witness.  Boyd 
V.  United  States,  142  U.  S.  450,  12  Sup.  Ct. 
Rep.  292,  35:  1077 
Cited  in  United  States  v.   Hall,  32  W.  N.   C 

112,   53   Fed.   354 — Com.   v.   House,   10   Pa. 
Super.  Ct.  265. 

17.  The  full  pardon  by  a  governor,  grant- 
ed to  a  convict  after  he  had  served  out  his 
term  of  imprisonment,  thenceforth  took 
away  all  disqualifications  as  a  witness,  and 
restored  his  competency  to  testify  to  any 
facts  within  his  knowledge,  even  if  they 
came  to  his  knowledge  before  his  disqualifi- 
cation had  been  removed  by  the  pardon. 
Logan  V.  United  SUtes,  144  U.  S.  263,  12 
Sup.  Ct  Rep.  617,  36:  429 

h.  Children, 

18.  The  competency  of  an  infant  as  a  wit^ 
nesa  depends  on  the  capacity  and  intelli- 
gence of  the  child,  and  his  appreciation  of 
the  difference  between  truth  and  falsehood 
and  his  duty  to  tell  the  former.  Wheeler  t. 
United  States,  159  U.  S.  523,  16  Sup.  CU 
Rep.  93,  40:  244 
Cited  in  Com.  v.  Robinson,  165  Mass.  427,  43 

N.  B.  121 — Com.  V.  Ramage,  177  Mass.  350, 
58  N.  B.  1078. 

19.  A  boy  five  years  and  a  half  old  may 
be  competent  to  testify  to  a  homicide  which 
took  place  when  he  was  a  little  less  than 
five  years  old,  where  his  examination  shows 
that  he  is  intelligent,  and  understands  the 
difference  between  truth  and  falsehood  and 
the  consequences  of  telling  the  latter,  and 
also  what  is  required  by  the  oath  he  has 
taken.  Wheeler  v.  United  States,  159  U.  S. 
523,  16  Sup.  Ct.  Rep.  93,  40:  244 

Editorial  notes. 

Competency  of  children  as  witnesses.  [19 
L.R.A.  605.]  40:  244 

o.  Insane  Persons, 

Competency  of,  as  Question  for  Court,  see 
Trial,  96. 

20.  A  lunatic,  or  a  person  affected  with 
insanity,  is  admissible  as  a  witness  if  he  has 
sufficient  understanding  to  apprehend  the 
obligation  of  an  oath,  and  to  be  capable'  of 
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giving  a  correct  account  of  the  matters 
which  he  has  seen  or  heard,  in  reference  to 
the  questions  at  issue.  District  of  Colum- 
bia v.  Armes,  107  U.  S.  619,  2  Sup.  Ct.  Rep. 
840,  27:  618 

Cited  in  Wright  v.  Southern  Exp.  Co.  80  Fed. 
89 — ^Pittsburgh  &  W.  R.  Co.  v.  Thompson, 
27  C.  C.  A.  339,  54  U.  S.  App.  222,  82  Fed. 
726 — Worthlngton  v.  Mencer,  96  Ala.  314, 
17  L.R.A.  408,  11  So.  72 — State  v.  Brown, 
2  Marv.  (Del.)  392,  86  Atl.  458^Hart  v. 
Miller,  29  Ind.  App.  246,  64  N.  E.  239— 
Pease  v.  Burrowes,  86  Me.  175,  29  Atl.  1053 
— Bowdle  V.  Detroit  Street  R.  Co.  103  Mich. 
280,  50  Am.  St.  Rep.  366,  61  N.  W.  520— 
Territory  v.  Padilla,  8  N.  M.  520,  46  Pac. 
346— Guthrie  v.  Shaffer,  7  Okla.  467,  54 
Pac.  608. 

21-22.  It  is  no  objection  to  the  com- 
petency or  credibility  of  a  witness  that  he  is 
subject  to  fits  of  derangement,  if  he  is  sane 
at  the  time  of  giving  his  testimony.  Evans 
V.  Hettich,  7  Wheat.  453,  5:  496 

Cited  In  Campbell  ▼.  State,  28  Ala.  74 — Hol- 

comb    y.    Hoi  comb,    28    Conn.    180 — McQulri 

V.     McGulrl,     12    111.     App.    626— White    v. 

State,    62    Miss.    223 — Coleman   ▼.    Com.    25 

Gratt.  876,  18  Am.  Rep.  711. 

Editorial  note. 

[Insanity  of.     37  L.R.A.  423.] 

d.  Husband  and  Wife. 

See  also  Husband  and  Wife,  35. 

23.  The  rule  of  the  common  law  is  that 
the  wife  is  not  competent,  except  in  cases  of 
violence  upon  her  person,  directly  to  crimi- 
nate her  husband,  or  to  disclose  that  which 
she  has  learned  from  him  in  their  confiden- 
tial intercourse.  Bassett  v.  United  States, 
137  U.  S.  496,  11  Sup.  Ct.  Rep.  165,  34:  762 
Cited  in  Re  May  field,  141  U.  S.  113,  35  L.  ed. 

637,  11  Sup.  Ct.  Rep.  939 — Hopkins  v.  Grlm- 
shaw,  165  U.  S.  849,  41  L.  ed.  741,  17  Sup. 
Ct.  Rep.  401 — ^People  v.  Curiale,  137  Cal. 
538,  59  L.R.A.  590,  70  Pac.  468— Dill  v. 
People,  19  Colo.  477,  41  Am.  St.  Rep.  254, 
36  Pac.  229 — Jordan  y.  State,  142  Ind.  426, 
41  N.  E.  817 — State  v.  Chambers,  87  Iowa. 
4,  43  Am.  St.  Rep.  349,  53  N.  W.  1090— 
People  y.  Quanstrom,  93  Mich.  259,  17  L. 
R.A.  725,  63  N.  W.  165. 

24.  It  is  a  general  rule  that  neither  hus- 
band nor  wife  can  be  a  witness  for  or 
against  the  other;  but  the  rule  is  subject 
to  some  exceptions, — as  when  the  husband 
commits  an  ofTense  against  the  person  of 
his  wife.     Stein   v.   Bowman,    13   Pet.   209, 

10:  129 
Cited  in  V.'llllamson  y.  Morton,  2  Md.  Ch.  107 
— Knlck   V.    Knick,    75   Va.    16 — Goodwin   y. 
State,  114  Wis.  320,  00  N.  W.  170. 

25.  The  rule  that  husband  or  wife  cannot 
be  a  witness  for  or  against  the  other  does 
not  establish  a  privilege  which  may  be 
waived  by  either,  but  renders  them  incompe- 
tent under  any  circumstances  to  disclose 
facts  in  evidence  in  violation  of  the  rule. 
Stein  V.  Bowman,  13  Pet.  209,  10:  129 
Cited  in   Bassett   v.  United   Stotes,   137  U.   S. 

505,  34  L.  ed.  764,  11  Sup.  Ct.  Rep.  165— 
Hopkins  ▼.  Grlmshaw,  165  U.  S.  349,  41  L. 
ed.  741,  17  Sup.  Ct.  Rep.  401 — Green  v.  Tay- 
lor,  8   Hughes,  408,   Fed.   Cas.   No.   5,761 — 


United  States  y.  Jones,  32  Fed.  570 — Lloyd 
y.  Penhie,  50  Fed.  9 — Owen  v.  State,  78 
Ala.  429,  56  Am.  Rep.  40 — Troy  Fertilizer 
Co.  y.  Logan,  90  Ala.  329,  8  So.  46— Mc- 
Cartney y.  Fletcher,  10  App.  D.  C.  595 — 
Keaton  v.  McGwler,  24  Ga.  228 — ^Neubrecht 
y.  Santmeyer,  50  111.  77 — Reeves  v.  llerr,  59 
111.  82 — Hertrlch  v.  Hcrtrlch,  114  Iowa,  «46, 
89  Am.  St.  Rep.  889,  87  N.  W.  689— Smith 
y.  Brown,  8  Kan.  619 — Com.  v.  Sapp,  90 
Ky.  686,  29  Am.  St.  Rep.  405,  13  S.  W.  534 
— Kelly  y.  Drew,  12  Allen,  109,  90  Am.  Dec. 
138 — Scroggin  y.  Holland,  16  Mo.  424— 
State  y.  Ulrich.  110  Mo.  364,  19  S.  W.  650 
— Breed  v.  Gore,  41  N,  H.  454 — Hand.oug 
y.  Barnes,  30  N.  J.  L.  71 — Hasbrouck  v. 
Vandervoort,  9  N.  Y.  160 — Jaquess  v.  Hamil- 
ton County,  1  DlSDey  (Ohio)  124 — Hitner's 
Appeal,  54*  Pa.  117 — Cornelius*  v.  Hambay, 
150  Pa.  364,  30  W.  N.  C.  501,  24  Atl.  515 
— SUte  V.  Briggs,  9  R.  I.  364,  11  Am.  Rep. 
270— Patton  v.  Wilson,  2  Lea,  105 — Brewer 
V.  Ferguson,  11  Humph.  568 — Brock  v.  State, 
44  Tex.  Crlm.  Rep.  342,  60  L.R.A.  407,  100 
Am.  St,  Rep.  850,  71  S.  W.  20— Coalter  v. 
Bryan,  1  Gratt.  90— William  &  Mary  College 
y.  Powell,  12  Gratt.  382 — Murphy  v.  Com. 
23  Gratt.  967— 4>ugger  y.  Dugger,  84  Va. 
186,  4  S.  E.  171— Kllgore  v.  Hanley,  27  W. 
Ta.  454— Selden  y.  State,  74  Wis.  277,  17 
Am.  St  Rep.  144,  42  N.  W.  218. 

26.  The  act  of  Congress  that,  in  civil  ac- 
tions in  the  courts  of  the  United  States, 
there  shall  be  no  exclusion  of  any  witness 
because  he  is  a  party  to  or  interested  in  the 
issue  tried,  does  not  remove  the  objection  to 
a  wife*s  competency  to  testify  for  or  against 
her  husband.    Lucas  y.  Brooks,  18  Wall.  436, 

21 :  779 
Cited  in  Hopkins  v.  Grlmshaw,  165  U.  S.  349, 
41  L.  ed.  741,  17  Sup.  Ct.  Rep.  401— Rice 
y.  Martin,  7  Sawy.  340,  8  Fed.  478— United 
States  y.  Jones,  32  Fed.  570 — Lloyd  v.  Pen- 
nie,  60  Fed.  9 — Wolf  son  v.  United  States,  41 
C.  C.  A.  444,  102  Fed.  147— Clark  v.  Krause, 
2  Mackey,  672 — Foertsch  y.  Germulller,  9 
App.  D.  C.  356— McCartney  y.  Fletcher,  10 
App.  D.  C.  595 — Haller  y.  Clark,  21  D.  C. 
132— McGill  y.  McGlll,  19  Fla.  346 — ^Ha- 
worth  V.  Norris,  28  Fla.  777,  10  So.  18 — 
Mercer  y.  State,  40  Fla.  228,  74  Am.  St. 
Rep.  135,  24  So.  154 — Turpin  v.  State,  55 
Md.  477— Re  Holt,  56  Minn.  36,  22  L.R.A. 
483,  45  Am.  St.  Rep.  434,  57  N.  W.  219— 
Maget  v.  Maget,  86  Mo.  App.  9 — State  v. 
Workman,  15  S.  C.  546 — Gee  v.  Scott,  48 
Tex.  516,  26  Am.  Rep.  331. 

27.  [The  wife  of  the  prosecutor  in  forci- 
ble entry  is  competent  only  to  prove  the 
force.  Respublica  v.  Shryber  (Pa.  Sup.  Ct.) 
1  Ball.  68,  1 :  40J 

Editorial  notes. 

[Effect  of  marrying  witness  to  prevent 
her  from  testifying.    67  L.R.A.  499. 

Competency  of  woman  to  testify  as  to 
nonaccess  of  husband.    2  L.R.A.(N.S.)  619. J 

Widow. 

28.  A  widow  who  is  neither  a  party  to 
nor  interested  in  a  suit  is  not  competent  un- 
der the  act  of  Congress  of  July  2,  1864, 
chap.  222  (13  Stat  at  L.  374)  making  par- 
ties and  persons  interested  competent  with 
a  proviso  that  husband  or  wife  shall  not  be 
compelled  to  disclose  communications  made 
during    marriage,    to    prove    conversations 
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with  her  husband.     Hopkins  v.  Grimshaw, 

165  U.  S.  342,  17  Sup.  Ct.  Rep.  401,  41 :  739 

Cited  In  Posey  y.  Hanson,  10  App.  D.  C.  509 

— McCartney  v.  Fletcher,  10  App.  D.  C.  596 

— Capital   Traction   Co.    v.    Lusby,    12   App. 

D.  C.  306. 

Criminal  prosecutions. 

29.  The  wife  caanot  be  a  witness  to  crimi- 
nate her  husband,  or  to  state  that  which  she 
has  learned  from  him  in  their  confidential 
intercourse.    Stein  v.  Bowman,  13  Pet.  209, 

10:  129 

Cited  in  Sanders  y.  Reister,  1  Dak.  169.  46  N. 
W.  680 — First  Nat.  Bank  v.  Eccleston,  48 
Md.  165— Young  v.  Oilman,  46  N.  H.  487— 
Den  ex  dera.  Stewart  v.  Johnson,  18  N.  J. 
L.  96— Smith  v.  Smith,  15  How.  Pr.  166— 
Murphy  v.  Com.  23  Gratt.  968 — Lafferty  v. 
Lafferty.  42  W.  Va.  789,  26  8.  E.  262. 

30.  It  is  not  error  to  receive  the  testi- 
mony of  the  wife  of  a  person  on  trial  for 
murder,  where  it  is  received  by  consent  of 
his  counsel,  and  she  is  advised  by  the  court 
that  she  need  not  testify  unless  she  desires 
to  do  so.  Benson  v.  Unit^  States,  146  U. 
S.  325,  13  Sup.  Ct.  Rep.  60,  36:  991 

31.  Polygamy  is  not  a  crime  committed 
by  the  husband  against  the  wife,  within  the 
language  of  Utah  Code  Civ.  Proc.  §  1156, 
providing  that  a  wife  cannot  be  examined 
for  or  against  her  husband  without  his  con- 
sent, but  that  the  privilege  shall  not  apply 
to  a  criminal  action  or  proceeding  "for  a 
crime  committed  by  one  against  the  other." 
Bassett  v.  United  States,  137  U.  S.  496,  11 
Sup.  Ct.  Rep.  165,  34:  762 
Cited  in  State  v.  McGrath,  36  Or.  110,  57  Pac. 

321. 

32.  On  the  trial  of  an  indictment  for 
polygamy  the  wife  of  the  accused  cannot, 
under  Utah  Code  Civ.  Proc,  be  a  witness 
against  him  to  prove  the  crime.  Bassett  v. 
United  States,  137  U.  S.  496,  11  Sup.  Ct. 
Rep.  165,  34:  762 

33.  On  an  indictment  for  polygamy,  it  is 
only  where  the  first  marriage  is  not  contro- 
verted or  has  been  duly  established,  that  the 
second  wife  is  allowed  to  testify;  and  she 
can  then  be  a  witness  to  the  second  mar- 
riage, but  not  to  the  first,  under  Utah  Com  p. 
Laws,  §  1604,  providing  that  a  wife  shall 
not  be  a  witness  for  or  against  her  husband, 
as  the  testimony  of  a  witness  who  is  prima 
facie  incompetent  cannot  be  given  to  the 
jury  upon  the  one  issue  in  the  case  in  or- 
der to  establish  his  competency  and  at  the 
same  time  prove  the  issue.  Miles  v.  United 
States,  103  U.  S.  304,  26:  481 
Cited  in  Barber  y.  People,  203  111.  548.  68  N. 

E.  93 — ^Thomas  v.  Thomas,  64  Neb.  590,  90 
N.  W.  630— Re  Harris,  4  Utah,  8,  5  Pac.  129. 

Change  5f  rule  by  statute. 

See  also  supra,  26,  28,  31-33. 

34.  Where,  by  the  statutes  of  the  state  in 
which  the  court  is  held,  the  wife  is  a  com- 
petent witness  for  herself,  she  is  a  compe- 
tent witness  in  an  action  brought  by  her 
husband  and  herself  to  recover  damages  for 


her  personal  injury.     Northwestern  Union 
Packet  Co.  v.  Clough,  20  Wall.  528, 

22:406 

35.  Under  the  Illinois  act  of  Feb.  19, 
1867,  a  husband  is  competent  to  testify  for 
or  against  his  wife  in  cases  where  the  litiga- 
tion is  concerning  the  separate  property  of 
the  wife.  Kingsbury  v.  Buckner,  134  U.  S. 
650,  10  Sup.  Ct.  Rep.  638,  33:  1047 

36.  By  the  married  woman's  act  of  April 
10,  1869  (chap.  23,  16  Stat,  at  L.  45),  in 
the  District  of  Columbia,  a  married  woman 
becomes  as  absolute  an  owner  of  her  sepa- 
rate property  as  though  she  were  unmarried, 
and  should  have  the  same  protection,  through 
her  own  evidence,  as  a  feme  sole;  and  she 
may  testify  to  directions  to  her  husband  to 
invest  her  moneys  in  her  name.  Sticknev  v. 
Stickney,  131  U.  S.  227,  9  Sup.  Ct  Rep.  677, 

33:  136 
Cited  In  Smith  v.  Cook,  10  App.  D.  C.  492 — 
Shea  V.  McMahon,  16  App.  D.  C.  83 — Cove- 
ney  v.  Conlin,  20  App.  D.  C.  326. 

e.  Parties  to  Written  Instruments. 

Parties  and  Persons  Interested  Generally, 

see  infra,  IV.  f. 
Subscribing  Witness,  see  Evidence,  1021. 

37.  [A  party  to  a  negotiable  instrument 
cannot  be  permitted  to  invalidate  it  by  his 
own  testimony.  Stille  v.  Lynch  (Pa.  X. 
P.)  2  Dall.  194,  1:  345] 
Bank  of  United  States  y.  Dunn,  6  Pet.  51, 

8:316 
Henderson  v.  Anderson,  3  How.  73,  11:  499 
Cited  in  Bank  of  Metropolis  v.  Jones,  8  Pet. 

16,    8   L.   ed.   851 — Scott   v.    Lloyd,    12    Pet. 

149,  9  L.  ed.  1035 — Henderson  v.  Anderson* 

3  How.  80,  11  L.  ed.  503 — Smith  v.  Strader, 

4  How.  417.  11  L.  ed.  1037— Brown  ▼. 
Wiley,  20  How.  448,  15  L.  ed.  966 — Sweeny 
V.  Easter,  1  Wall.  173,  17  L  ed.  683— Davis 
V.  Brown,  94  U.  S.  426,  24  L.  ed.  205 — 
Martin  v.  Coie,  104  U.  S.  33,  26  L.  ed.  650 
— Frazer  v.  Carpenter.  2  McLean,  244,  Fed. 
Cas.  No.  5,069 — Nicholls  v.  Wright,  4 
Cranch,  C.  C.  701,  Fed.  Cas.  No.  10,236 — 
Northern  Nat.  Bank  v.  Hoopes.  98  Fed.  037 
— Metropolitan  Nat.  Bank  v.  Jansen,  47  C. 
C.  A.  500,  108  Fed.  574— Levy  &  C.  Mult- 
Co.  V.  Kauffman,  52  C.  C.  A.  131.  114  Fed. 
175 — ^Union  Selling  Co.  v.  Jones,  63  C.  C.  A. 
229,  128  Fed.  677— Earle  v.  Enos.  130  Fed. 
470— Bibb  V.  Reid,  3  Ala.  93 — Caldwell  v. 
McVicar,  12  Ark.  750 — Albuquerque  Nai. 
Bank  v.  Stewart,  3  Aris.  300.  30  Pac.  303 
— Brush  v.  Scrfbner.  11  Conn.  392.  29  Am. 
Dec.  303 — ^Jackson  v.  Packer,  13  Conn.  359 
— Keifer  v.  Carusi,  7  D.  C.  160 — ^Winkler  ▼. 
Scudder,  1  Ga.  131 — Dnlaney  v.  Burke,  2 
Idaho,  725,  23  Pac.  915— McAllister  ▼. 
Smith,  17  111.  337,  65  Am.  Dec.  651 — Bement 
V.  McClaren,  1  B.  Mon.  299 — Fluker  v.  Kent, 
27  La.  AnD.  39 — Pugh  v.  Moore,  44  La.  Ann. 
232,  10  So.  710— Goodwin  v.  Chadwlck.  35 
Me.  194— McSherry  v.  Brooks,  46  Md.  120 
— Thayer  v.  Crossman,  1  Met.  418 — ^Knights 
V.  Putnam,  3  Pick.  185 — Orr  v.  Lacey,  2 
Dougl.  (Mich.)  240 — Cook  v.  Brown.  62 
Mich.  470,  4  Am.  St.  Rep.  870,  29  N.  W.  46 
— Kulenkamp  v.  Oroff,  71  Mich.  680,  1  L. 
R.A.  595,  15  Am.  St.  Rep.  283.  40  N.  W.  57 
— DelU  Lumber   Co.   v.   Williams,  73   Mich. 
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05,  40  N.  W.  940 — Farwell  v.  St.  Paul  Ti-ust 
Co.  46  Minn.  498.  22  Am.  St.  Rep.  742,  48 
N.  W.  326— Williams  v.  Miller,  10  Smedes  & 
M.  (Miss.)  142— Holmes  y.  First  Nat.  Bank, 
38  Neb.  881,  41  Am.  St.  Rep.  733,  56  N.  W. 
1011 — Haines  v.  Dennett,  11  N.  H.  184 — 
Simpson  V.  Currier,  60  N.  H.  20 — Freeman 
▼.  BritUn,  17  N.  J.  L.  288— Topping  v.  Van 
Pelt,  Hoff.  Ch.  54^— First  Nat.  Bank  v.  Tis- 
dale,  18  Hun,  152 — Gridley  v.  Dole,  4  N.  Y. 
492— First  Nat  Bank  v.  Tisdale,  84  N.  T. 
655 — Julliard  v.  Chaffee,  92  N.  Y.  686 — 
Rohrer  v.  Morningstar,  18  Ohio,  588 — Smith 
V.  Caro,  9  Or.  287 — Wilt  v.  Snyder,  17  Pa. 
83 — Harding  v.  Mott,  20  Pa.  471— Smlth- 
wick  V.  Anderson,  2  Swan,  577 — Bridges  v. 
Robinson,  2  Tenn.  Ch.  723 — Riverriew  Land 
Co.  V.  Dance,  98  Va.  246,  35  S.  E.  720 — 
Woodward  v.  Foster,  18  Gratt.  208 — ^Foster 
V.  Clifford,  44  Wis.  572,  28  Am.  Rep.  603. 

38.  The  maker  of  a  note  is  incompetent 
to  prove  facts  which  would  tend  to  dis- 
charge an  indorser.  Bank  of  the  Metropolis 
V.  Jones,  8  Pet.  12,  8:  850 
Cited  in  Henderson  v.  Anderson,  3  How.  80,  11 

L.  ed.  503 — Smyth  v.  Strader,  4  How.  417, 
11  L.  ed.  1037 — Sweeny  v.  Easter,  1  Wall. 
173,  17  L.  ed.  683 — ^Fraaer  v.  Carpenter,  2 
McLean,  244,  Fed.  Cas.  No.  5,069 — Metro- 
politan Nat.  Bank  y.  Jansen,  47  C.  C.  A. 
500,  108  Fed.  575 — Jackson  v.  Packer,  13 
Conn.  359 — ^Thompson  ▼.  McKee,  5  Dak.  178, 
37  N.  W.  367— Kelfer  v.  Carusi.  7  D.  C.  160 
— ^Winkler  v.  Scudder,  1  Ga.  131 — Lewis  y. 
Masters.  6  Blackf.  244 — Bement  y.  McClaren, 

1  B.  Mon.  299 — Goodwin  y.  Chadwick,  35 
Me.  194 — Orr  y.  Lacey,  2  Dougl.  (Mich.) 
240— Kulenkamp  y.  Groff,  71  Mich.  680,  1 
L.R.A.  595,  15  Am.  St.  Rep.  283,  40  N.  W. 
57_WilIlams  y.  Miller,  10  Smedes  &  M.  142 
— Haines  y.  Dennett,  11  N.  H.  184 — Free- 
man y.  Brittin,  17  N.  J.  L.  238— Wilt  y. 
Snyder,  17  Pa.  82 — Smlthwick  y.  Anderson, 

2  Swan,  577. 

39.  A  partner  is  incompetent  to  giye  tes- 
timony tending  to  inyalidate  the  firm's 
promissory  note.  Smyth  v.  Straderj  4  How. 
404,  11:1031 

40.  A  member  of  a  firm  indorsing  a  prom- 
issory note,  in  an  action  by  the  holder,  is 
incompetent  to  testify  to  want  of  authority 
so  to  indorse,  as  his  testimony  tends  to  in- 
validate the  note.  Henderson  v.  Anderson, 
3  How.  73,  11:499 

41.  Since  a  party  to  negotiable  paper  is 
not  permitted,  by  his  own  testimony,  to  in- 
validate the  testimony  of  a  former  partner, 
offered  for  the  purpose  of  proving  fraud 
committed  by  the  drawer  of  the  notes,  in 
antedating  them  and  signing  them  in  the 
partnership  name,  is  not  admissible.  Smyth 
V.  Strader,  4  How.  404,  11:  1031 
Cited  in  Goodwin  y.  Chadwick,  35  Me.  194. 

42.  In  an  actio.q  by  an  indorsee  against 
the  indorser  of  a  bill,  the  drawer  and  drawee 
are  incompetent  to  prove  facts  which,  with 
certain  other  facta  to  be  proved,  would  es- 
tablish usury,  and  thereby  impeach  the  con- 
sideration. Saltmarsh  v.  Tuthill,  13  How. 
229,  14:  124 
Cited  in  Sweeny  v.  Kaster,  1  Wall.  178,  17  L. 

ed.  683 — Metropolitan  Nat.  Bank  v.  Jansen, 
47  C.  C.  A.  500,  108  Fed.  575. 


I 


Against   Innocent   purchaser    of    nego- 
tiable paper. 

43.  The  rule  that  a  witness  may  not  in- 
validate an  instrument  to  which  he  is  a 
party  is  confined  to  negotiable  instruments 
in  the  hands  of  innocent  purchasers,  for 
value,  before  maturity.  United  States  v. 
Leffler,  11  Pet.  86,  9:  642 
Cited  in  Holbrook  v.  Worcester  Bank,  2  Curt. 

C.  C.  247,  Fed.  Cas.  No.  6,597 — Keifer  v. 
Carusi,  7  D.  C.  163 — Wilson  v.  Hartford  F. 
Ins.  Co.  17  App.  D.  C.  32 — Hutchinson  v. 
Brown,  8  Mackey,  154 — Winkler  y.  Scudder, 
1  Ga.  131 — Goodwin  v.  Chadwick,  35  Me. 
194 — Orr  y.  Lacey,  2  Dougl.  (Mich.)  241 — 
Williams  v.  Miller,  10  Smedes  &  M.  142— 
Rohrer  v.  Morningstar,  18  Ohio,  588 — Wilt 
y.  Snyder,  17  Pa.  83 — Harding  v.  Mott,  20 
Pa.  471 — Pecker  v.  Sawyer,  24  Vt.  468. 

As   between  original   parties   to   nego- 
tiable paper. 

44.  As  between  the  original  parties,  a  par- 
ty to  a  negotiable  instrument  is  a  competent 
witness  to  invalidate  the  instrument.  Davis 
V.  Brown,  94  U.  S.  423,  24:  204 

45.  An  indorser  is  competent  to  prove 
an  agreement  in  writing,  made  with  the 
holder  at  the  time  of  indorsement,  that  he 
shall  not  be  held  liable  thereon,  where  the 
paper  is  held  by  the  party  to  whom  indorse- 
ment was  made.  Davis  v.  Brown,  94  U.  S. 
423  24'  204 
Cited  in  Martin  v.  Cole,  104  U.  S.  36,  26  L. 

ed.  650 — Metropolitan  Nat.  Bank  v.  Jansen. 
47  C.  C.  A.  500,  108  Fed.  575— Second  Nat. 
Bank  v.   Woodruff,    118   III.   App.   15. 

46.  The  payee  is  a  competent  witness  to 
prove  a  contract  between  two  indorsers, 
that  they  will  divide  the  loss  between  them, 
and  80  is  the  notary  bringing  with  him  the 
act  of  sale.    Phillips  v.  Preston,  5  How.  278, 

12:  152 

Parties  to  negotiable  paper  in  proceed- 
ings not  on  paper. 

47.  The  indorsement  of  negotiable  paper 
by  a  firm  will  not  prevent  the  admission  of 
a  member  of  the  firm  as  a  witness,  in  an  ac- 
tion of  trover  for  the  wrongful  conversion 
of  the  paper,  to  testify  that  the  firm  did 
not  own  the  paper,  and  did  not  sell  it  to 
defendants,  or  intend  to  give  them  any  lien 
upon  it  or  its  proceeds.  Sweeney  v.  Easter. 
1  Wall.  166,  17:  681 

48.  [On  an  indictment  for  forging  a  prom- 
issory note,  the  alleged  indorser  is  compe- 
tent to  prove  the  forgery.  Respublica  v. 
Keating  (Ct.  0.  &  T.  Phila.)  1  Dall.  110, 

1:59] 

49.  [On  an  indictment  for  forging  the  sig- 
nature to  a  note,  the  alleged  maker  is  com- 
petent to  prove  the  forgery;  but  a  genuine 
indorser  is  not,  until  he  has  paid  the  note. 
Respublica  v.  Ross  (Pa.  Sup.  Ct.)  2  Dall. 
239,  1 :  364J 

Parties  to  instruments  not  negotiable. 

50.  The  rule  that  a  party  to  a  negotiable 
instrument  cannot  invalidate  it  by  his  own 
testimony  is  inapplicable  to  an  official  bond. 
United  States  v.  Leffler,  11  Pet.  86,      9:  642 
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/.  Parties  and  Persona  Interested. 
1,  In  General. 

Parties  to  Written  Instrument,  see  supra, 

IV,  e. 
First  Objecting  to,  on  Appeal,  see  Appeal 

and  Error,  4636. 
Rule  in  Territories,  see  Courts,  389. 
See  also  infra,  64. 

51.  By  the  act  of  July  2,  1864  (Rev.  Stat. 
§  858,  U.  S.  Comp.  Stat.  1901,  p.  659),  a 
party  to  the  record  may  testify  like  other 
witnesses,  either  orally  or  by  deposition. 
Nash  V.  Williams  (Cornett  v.  Williams)  20 
Wall.  226,  22:  254 

52.  [A  judgment  cannot  be  supported  by 
the  evidence  of  an  interested  party;  but,  to 
establish  an  exception  to  such  judgment  for 
this  reason,  an  affidavit  of  the  defendant 
throws  the  burden  of  proof  on  the  plaintiff 
to  show  that  other  evidence  was  produced. 
Vansciver  v.  Bolton  (Pa.  Sup.  Ct.)  2  Dall. 
114,  1:312] 

53.  [A  deed  cannot  be  proved  by  the  hand- 
writing of  a  subscribing  witness  who  has 
become  interested,  if  another  witnes  re- 
sides within  the  county.  Davison  v.  Bloom- 
er (Pa.  Sup.  Ct.)  1  Dall.  123,  1:  64] 

54.  [The  affidavit  to  obtain  postponement 
of  a  trial  may  be  made  by  one  eventually 
interested,  although  not  a  party.  Jackson  v. 
Mason  (Pa.  Sup.  Ct.)  1  Dall.  135,        1:  70] 

55.  [The  affidavit  of  one  calling  himself 
the  defendant's  landlord,  and  interested  in 
the  case,  is  receivable  to  procure  an  adjourn- 
ment. Hunter  v.  Kennedy  (Ct.  Com.  PI. 
Phila.)  1  Dall.  81,  1:46] 

In  admiralty  cases. 

56.  In  courts  of  prize  no  person  is  in- 
competent merely  on  the  ground  of  interest. 
The  Anne,  3  Wheat.  435,  4:  428 

57.  The  captors  are  competent  witnesses 
on  an  order  for  further  proof,  the  benefit  of 
which  is  extended  to  both  parties,  as  to 
whether  or  not  the  capture  was  within 
neutral  territory.    The  Anne,  3  Wheat.  435, 

4:428 

58.  Testimony  of  the  master  of  the  ship, 
to  show  the  necessity  of  giving  a  bottomry 
bond,  was  received.  The  Virgin  v.  Vyfhius, 
8  Pet.  538,  8:  1036 
Cited  In  The  Fortitude,  8  Sumn.  264,  Fed.  Gas. 

No.  4,953. 

59.  [In  an  action  in  insurance  the  master 
of  a  ship,  owning  part  of  the  cargo  insured 
by  other  underwriters,  who  refuses  to  pay 
until  the  determination  of  this  suit,  is,  after 
swearing  himself  to  be  disinterested,  a 
competent  witness.  Wallace  v.  Child  (Pa. 
Sup.  Ct.)   1  Dall.  7,  1:  13] 

Witnesses  of  necessity. 

See  also  infra,  64. 

60.  In  cases  of  necessity,  where  a  stat- 
ute can   receive  no  execution    unless    the 


party  interested  be  a  witness,  he  must  be 

allowed  to  testify;  for  the  statute  must  not 

be  rendered  ineffectual  by  the  impossibility 

of  proof.    United  States  v.  Murphy,  16  Pet 

203,  10: 937 

Cited  In  Taylor  v.  United  States,  8  How.  207, 

11  L.  ed.  663 — Benson  v.  United  States,  146 

U.  S.  836,  36  L.  ed.  896,  18  Sap.  Ct.  Rep. 

60 — United  States  v.  Patterson,  3   McLean, 

54,  Fed.  Cas.  No.   16,009 — United  States  v. 

Patterson,  8  McLean,  801,  Fed.  Cas.  No.  16,- 

010. 

61.  At  conunon  law,  a  party  is  a  compe- 
tent witness  to  prove  the  contents  of  a  trunk 
or  package  which,  by  other  testimony,  is 
shown  to  have  been  lost  or  destroyed  under 
circumstances  that  render  someone  liable  for 
the  loss;  where  he  is  the  only  party  by 
whom  the  facts  may  be  proved.  United 
States  V.  Clark,  96  U.  S.  37,  24:  696 
Cited  in  Hoyle  v.  United  States,  21  Ct.  CI.  302 

— NonnallyV.  Becker,  62  Ark.  553,  13  S.  W. 
79. 

62.  Officers  of  the  customs,  who  made  the 
seizure  of  the  goods  in  controversy,  are 
competent  witnesses  as  to  the  facts  attend- 
ing the  search  and  seizure,  since  they  have 
no  interest  in  the  event  of  the  suit,  and  they 
are  witnesses  from  necessity,  public  policy 
requiring  that  the  government  should  have 
this  means  of  enforcing  its  rights.  Taylor 
V.  United  States,  3  How.  197,  1 1 :  559 
Cited  in  Spar  v.  United  States,  81  C.  C.  A.  212, 

59  U.  8.  App.  663,  87  Fed.  711 — Carrtngtoo 
V.  Holablrd,  17  Conn.  539. 

63.  In  an  action  for  an  erroneous  imposi- 
tion of  duties,  the  appraiser  is  a  competent 
witness  to  prove  his  own  unfamiliarity  with 
the  goods  and  the  character  of  his  examina- 
tion of  them.  Mustin  v.  Cadwalader,  123 
U.  S.  369,  8  Sup.  Ct.  Bep.  158,  31:  169 
Oelbermann  v.  Merritt,  123  U.  S.  356,  8  Sup. 

Ct.  Rep.  151,  31:164 

Criminal   prosecutions   and    penal    ao 
tions. 

Accomplice,  see  supra,  13. 
Joint  Defendants  in  Federal  Courts,  see 

Courts,  1347. 
See  also  supra,  48,  49;  infra,  90-92. 

64.  In  criminal  as  well  as  civil  cases  a 
person  interested  in  the  event  of  the  suit  or 
prosecution  is  not  a  competent  witness,  ex- 
cept upon  the  ground  of  necessity,  or  of 
public  policy,  or  of  attaining  the  manifest 
objects  of  the  statute  and  of  the  ends  of 
justice.  United  States  v.  Murphy,  16  Pet. 
203,  10: 937 
Cited  In  Mattox  v.   United  States,   156   U.   S. 

258,  39  L.  ed.  416,  15  Sup.  Ct.  Rep.  337— 
Pettlgrew  v.  Bamum,  11  Md.  444,  69  Ao. 
Dec.  212 — Pettlgrew  v.  Barnum,  11  Md.  447. 
69  Am.  Dec.  212. 

65-67.  [The  president  of  an  incorporated 
company  which  insured  a  vessel  is  a  comp^ 
tent  witness  against  one,  on  a  criminal 
prosecution  for  defrauding  the  company. 
United  States  v.  Johns  (C.  Ct)  4  Dall.  412, 

1: 


68.  The  owner  of  property  stolen  <m  board 
an  American  vessel  on  the  high  seas  is  a 
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oompetent  witness  to  prove  the  ownership 
of  the  property  on  an  indictment  against 
the  person  charged  with  the  offense, — al- 
though, as  an  informer,  he  may  he  entitled 
to  a  part  of  the  fine  upon  conviction, — and 
also  to  prove  facts  and  circumstances  tend- 
ing to  show  that  the  defendants  were  guilty. 
United  States  v.  Murphy,  16  Pet.  203, 

10:  937 
Cited  In  Bohannon  v.  State,  78  Ala.  49. 

69.  There  is  a  great  difference  between  an 
information  or  action  qui  tarn,  where  a  part 
of  the  penalty  or  forfeiture  belongs  to  the 
informer  or  prosecutor,  and  an  indictment, 
the  conviction  upon  which  may  entitle  the 
informer  or  prosecutor  to  a  part  of  the 
penalty  or  forfeiture;  for  in  the  former  case 
the  informer  or  prosecutor  may  not  be  a 
good  witness,  and  in  the  latter  case  he  may 
be.    United  States  v.  Murphv,  16  Pet.  203, 

10:  937 

70.  A  person  who  is  to  receive  a  reward 
for  or  upon  the  conviction  of  an  offender 
may  be  a  competent  witness.  United  States 
V.  Murphy,  16  Pet.  203,  10:  937 
Cited  In  United  States  v.  Patterson,  3  McLean, 

64,  Fed.  Cas.  No.  16,009 — United  States  v. 
Patterson,  8  McLean,  301,  Fed.  Cas.  No.  16,- 
010. 

71.  [One  who  helped  to  seize  certain 
goods,  and  who  expects  some  compensation 
in  case  they  are  condemned,  although  hav- 
ing no  promise  of  it,  is  not  a  competent 
witness  in  a  proceeding  to  condemn. 
M'Veaugh  v.  Goods  (Pa.  Sup.  Ct)  1  Dall. 
62,  1 :  37] 

72.  [On  an  information  to  condemn  goods 
the  informer  cannot  be  a  witness,  even  after 
releasing  his  interest  in  the  goods,  if  he  is 
still  interested  in  the  costs.  Rapp  v.  Le 
Blanc.   (Pa.  Sup.  Ct.)   1  Dall.  63,       1:38] 

2.  Parties  to  Record, 

Admissibility  of   Deposition  of  Party,   see 

Depositions,  80. 
See  also  Depositions,  17. 

73-74.  A  party  in  an  action  at  law  can- 
not be  a  witness  in  his  own  case.  Stein  v. 
Bowman,  13  Pet.  209,  10:  129 
[Sharpe  v.  Thatcher  (Ct.  Com.  PI.  Phila.)  2 

Dall.  77,  1 :  296J 
Cited  In  Wolf  v.  Fink,  1  Pa.  441,  44  Am.  Dec. 

141. 

75.  A   certificated  bankrupt  or  insolvent 

is  not  a  necessary  party  to  a  suit;  but  if 

made  defendant  he  cannot  be  examined  as 

a  witness  until  an  order    is    obtained    to 

strike  off  his  name  from  the  record.     De 

Wolf  V.  Johnson,  10  Wheat.  367,         6:  343 

Cited  In  Bridges  v.  Armour,  5  How.  04,  12  L. 

ed.  65 — Snyder  v.  Fiedler,  130  U.  S.  480,  35 

L.  ed.   219,   11   Sup.   Ct.  Rep.  583 — Lane  v. 

The  Buck,  Fed.  Cas.  No.  8,048 — ^The  Neptune, 

Olcott,  489,  Fed.  Cas.  No.  10.120 — Robluson 

V.  Mandell,  3  Cliff.  176,  Fed.  Cas.  No.  11,959 

— Mobile   Sav.   Bank   v.   McDonnell,   87   Ala. 

750,   8   So.   703 — Pryor   v.   Ryburn,    16   Ark. 

692 — Wise  V,  Patterson,  3  G.  Greene,  472 — 

Pino  V.   Beckwlth,   1   N.  M.  27. 

U.  S.  Dig.— 372 


76.  Where  the  sole  owner  of  a  bill  of  ex- 
change, who  indorsed  it  in  blank  and  gave 
it  to  his  partner  to  give  to  a  third  person 
for  collection,  the  amount,  when  collected, 
to  be  placed  to  the  credit  of  the  partner- 
ship, brought  suit  to  recover,  his  partner 
was  a  competent  witness,  and  not  a  neces- 
sary party  plaintiff.  Taber  v.  Perrott,  9 
Cranch,  39,  3:  649 

77-78.  According  to  the  law  of  Ohio, 
parties  are  competent  witnesses  in  their  own 
behalf.  Haussknecht  v.  Claypool,  1  Black, 
431,  17:  172 

79.  A  refusal  to  permit  the  defendant  to 
testify  as  a  witness  in  Ohio,  where  a-  party 
to  the  suit  is  a  competent  witness  on  his 
own  behalf,  is  error.  Ryan  v.  Bindley,  1 
Wall.  66,  17:  559 

80.  Competency  of  plaintiff  to  prove  loss 
or  destruction  of  the  instrument  in  suit, 
raised,  but  not  decided.  Riggs  v.  Tayloe,  9 
Wheat.  483,  6:  140 
Cited  In  Woods  v.  Gassett,  11  N.  H.  446. 

81.  If  a  defendant  who  is  a  material  wit- 
ness for  the  other  defendants  has  been  im- 
properly joined  in  a  suit,  the  jury  will  be 
directed  to  find  a  separate  verdict  in  his 
favor;  in  which  case  he  may  be  admitted  as 
a  witness  for  the  other  defendants;  but  only 
when  there  is  no  evidence  against  him, 
otherwise  he  must  await  the  general  verdict 
of  the  jury.  Castle  v.  Bullard,  23  How. 
172,  16: 424 

Editorial  note. 

Parties  to  civil  actions  as  witnesses. 

40:  1090 

Collateral  questions. 

See  also  Evidence,  951. 

82.  The  general  rule  that  a  party  cannot 
be  a  witness  in  his  own  cause  does  not  apply 
to  collateral  questions.  Tayloe  v.  Riggs,  1 
Pet.  591,  7:  275 
Cited  in  White  v.  Camp,  1  Fla.  105. 

83.  [A  plaintiff  is  a  good  witness  to 
prove  the  death  of  a  subscribing  witness,  in 
order  to  let  in  proof  of  handwriting.  Doug- 
lass V.  Sanderson  (Pa.  Sup.  Ct)  2  Dall.  116, 

1:312] 

Party  having  no  adverse  interest. 

84.  One  is  a  competent  witness  who  has 
no  interest  adverse  to  either  party,  and 
whose  interest  in  the  property  is  recognized 
by  all  the  parties.  The  fact  that  she  is  a 
party  to  the  suit  does  not,  of  itself,  dis- 
qualify her  as  a  witness.  Kingsbury  v. 
Buckner,  134  U.  S.  650,  10  Sup.  Ct.  Rep. 
638,  33:  1047 

Release  of  parties. 

Of  Persons  Other  Than  Party,  see  infra, 
IV.  f,  3,  6. 

85.  The  rule  by  which  a  party  to  the 
record  may  be  released,  so  as  to  render  him 
a  competent  witness,  holds  out  a  strong 
temptation  to  perjury,  and  is  not  sustained 
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either  by  principle  or  authority.     Scott  v. 
Lloyd,  12  Pet.  145,  9:  1033 

Cited  In  Hill  y.  Dunklee,  McArth.  Pat.  Cas. 
477,  Fed.  Cas.  No.  6,489 — Lane  v.  The  Buck, 
Fed.  Cas,  No.  8,048 — The  Neptune,  Olcott, 
489,  Fed.  Cas.  No.  10,120 — Yearsley  v.  Brook- 
fleld,  McArth.  Pat.  Cas.  197,  Fed.  Cas.  No. 
18,131 — Scales  v.  Desha,  16  Ala.  312— 
Mokelumne  Hill  Canal  &  Min.  Co.  v.  Wood- 
bury, 14  Cal.  268 — Winkler  v.  Scudder,  1  Ga. 
131 — Wise  V.  Patterson,  3  G.  Greene,  472 — 
Thomas  v.  The  Morning  Glory,  13  La.  Ann. 
272,  71  Am.  Dec.  609 — Martin  v.  Farnum, 
24  N.  H.  198— Pino  r.  Beckwlth,  1  N.  M. 
27— Fitch  V.  Bates,  11  Barb.  479— Austin 
V.  Fuller,  12  Barb.  366 — Wolf  v.  Fink,  1  Pa. 
St.  441.  44  Am.  Dec.  141— Wilt  v.  Snyder. 
17  Pa.  82 — Swanzey  v.  Parker,  50  Pa.  455,  88 
Am.  Dec.  549 — Smlthwlck  v.  Anderson,  2 
Swan,  577 — Oliver  v.  Bank  of  Tennessee,  11 
ilumph.  76 — Smith  y.  Lloyd,  16  Gratt.  311. 

86.  A  party  who  obtains  a  discharge  in 
bankruptcy  pending  a  suit  upon  a  promis- 
sory note  made  to  a  firm  of  which  he  was  a 
member,  and  to  which  action  he  was  a  co- 
plain  tiff,  is  not  devested  of  interest  therein 
so  as  to  render  him  competent  as  a  witness 
in  such  action,  since  he  is  liable  for  costs, 
and  the  event  of  the  suit  might  affect  the 
surplus,  if  any,  to  be  left  for  him.  Bridges 
V.  Armour,  5  How.  91,  12:  64 
Cited  in  Whetmore  v.  Murdock,  8  Woodb.  &  M. 

385,  Fed.  Cas.  No.  17,509 — Winch  v.  Hosmer, 
122  Mass.  440 — ^Morse  v.  Cloyes,  11  Barb. 
105. 

86a.  A  party  on  the  record  cannot  be  a 
witness,  although  devested  of  all  interest. 
Bridges  v.  Armour,  5  How.  91,  12:64 

Stein  v.  Bowman,  13  Pet.  209,  10:  129 

Cited  In  Smyth  y.  Strader,  4  How.  417,  11  L. 
ed.  1037 — Bridges  v.  Armour,  5  How.  94,  12 
L.  ed.  65 — Good  y.  Martin,  95  U.  8.  98,  24 
L.  ed.  344— United  States  v.  Clark,  96  U.  S. 
44,  24  L.  ed.  699— Snyder  y.  Fiedler,  139  U. 
S.  480,  35  L.  ed.  210,  11  Sup.  Ct.  Rep.  583 — 
Christian  y.  United  States,  7  Ct.  CI.  436— 
Lane  y.  The  Buck,  Fed.  Cas.  No.  8,048 — 
The  Neptune,  Olcott,  489,  Fed.  Cas.  No.  10.- 
120 — The  Zenobla,  Abb.  Adm.  96,  Fed.  Cas. 
No.  18,209 — De  Roux  y.  Glrard,  60  C.  C.  A. 
144,  112  Fed.  97— Mobile  Say.  Bank  y.  Mc- 
Donnell, 87  Ala.  747,  6  So.  703 — Gates  y. 
Nash,  6  Cal.  195 — Good  v.  Martin,  2  Colo. 
224 — Patterson  v.  Cobb,  4  Fla.  485 — Wooten 
y.  Nail,  18  Ga.  623 — Central  R.  &  Bkg.  Co. 
v.  Hines,  19  Ga.  213 — Klncald  v.  Purcel, 
Smith  (Ind.)  165 — Klncald  y.  Purcell,  1  Ind. 
325 — Wise  y.  Patterson,  8  G.  Greene.  472 — 
Cutter  y.  Fanning,  2  Iowa,  584 — Pino  v. 
Beckwlth,  1  N.  M.  27— Leayltt  y.  Steenber- 
geu,  3  Barb.  156 — Good  y.  Martin,  34  Phlla. 
Leg.  Int.  420. 

Parties  ceasing  to  be  such. 

87.  A  suit  having  abated  as  to  a  partner 
by  a  return  that  he  was  ''no  inhabitant,"  he 
was  not  a  party  to  the  suit  so  as  to  exclude 
him  as  a  witness.  Le  Roy  v.  Johnson,  2 
Pet.  186.  7:  391 
Cited  In  Latham  v.  Kennlston,  13  N.  H.  208 — 

Wright  y.  Boynton,  37  N.  H.  20,  72  Am.  Dec. 
319 — Safford  v.  Lawrence,  6  Barb.  573 — Lef- 
ferts  V.  De  Mott,  21  Wend.  138. 

88--89.  The  principal  in  a  joint  and  sever- 
al bond  is  severed  from  the  record  to  all 
intents  and  purposes,  and  is  competent  to 
testify  in  a  joint  action  on  the  bond,  when 


he  has  withdrawn  his  plea,  allowing  judg- 
ment to  be  taken  separately  against  him, 
and  has  also  been  released  by  the  sureties 
from  all  claims  on  their  part.  United  States 
V.  Leffler,  11  Pet.  86.  9:  642 

Cited  in  Brooks  v.  McKinney,  6  111.  812. 

Criminal  prosecutions. 

Competency  of  Joint  Defendants  in  Fed- 
eral Courts,  see  Courts,  1347. 

90.  The  defendant  in  a  criminal  action 
may,  by  act  of  Congress,  be  permitted,  upon 
his  request,  to  testify  in  his  own  behalf. 
Wilson  V.  United  States,  149  U.  S.  60,  13 
Sup.  Ct.  Rep.  765,  37:  650 
Cited  In  Tucker  y.   United   States,   151   U.   S. 

169,  38  L.  ed.  114,  14  Sup.  Ct.  Rep.  299 — 
Wolf  son  y.  United  States,  41  C.  C.  A.  442, 
102  Fed.  144. 

91.  [On  an  indictment  for  libel,  defend- 
ant's affidavit  is  not  admissible  in  his  be- 
half, although  it  goes  only  to  mitigate  the 
fine;  but  he  may  be  heard  without  oath. 
Respublica  v.  Askew  (Pa.  Sup.  Ct.)  2  Dall. 
189,  1 :  343] 

92-94.  Where  one  of  two  persons  jointly 
indicted  is,  by  order  of  the  court,  tried 
separately,  the  other  is  a  competent  witness 
for  the  government.  Benson  v.  United 
States,  146  U.  S.  325, 13  Sup.  Ct.  Rep.  60, 

36:991 
Cited  in   Wolfson  v.  United  States,  41   C.  C. 

A.  431,  101  Fed.  438— Wong  Din  v.  United 
States,  68  C.  C.  A.  344,  135  Fed.  706~>WU- 
liams  V.  State,  42  Fla.  207,  27  So.  898 — 
People  V.  Van  Wormer,  175  N.  Y.  194.  67  N. 

B.  299. 

—  Editorial  notes. 

Persons  jointly  indicted  as  witnesses  for 

each  other.  13:  1023;  36:  991 

Defendants  in  criminal  cases  as  witnesses. 

40:  1090 

8.  Interest  of  Persona  Other  than  Par* 

ties. 

a.  What  Interest  Disqualifies. 

Of  Agent  or  Attorney  of  Party,  see  supra, 

11,  12. 
In  Court  of  Claims,  see  Court  of  Claims,  15- 

21. 
See  also  supra,  64,  55. 

Interest  In  question  at  issue. 

95.  The  interest  which  will  affect  the 
competency  of  a  witness  must  be  in  the  suit 
in  which  he  is  examined.  Owings  v.  Speed, 
5  Wheat.  420,  5:  124 
Cited  in  Bork  v.  Norton,  2  McLean.  425,  Fed. 

Cas.  No.  1,659 — Stewart  v.  Conner,  9  Ala. 
821. 

96.  A  person  having  an  interest  only  in 
the  question,  and  not  in  the  event  of  the 
suit,  is  a  competent  witness.  Evans  v. 
Eaton,  7  Wheat.  356,  5:  472 

97.  In  general,  the  liability  of  a  witness 
to  a  like  action,  or  his  standing  in  the  same 
predicament  with  the  party  sued,  if  the  ver> 
diet  cannot  be  given  in  evidence  for  or 
against  him,  is  an  interest  in  the  question. 
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and  does  not  exclude  him.    Evans  v.  Eaton, 

7  Wheat.  356,  5:  472 

Cited  In  Evans  v.  Hettich,  20  U.  S.  468— Bork 

V.  Norton,  2  McLean,  425,  Fed.  Cas.  No.  1,- 

659 — FuUer  v.  Roonceville,  31  N.  H.  518 — 

Runey  v.   Thompson,  1   Plnney    (\^l8.)    507. 

98.  A  person  having  an  interest  only  in 
the  question,  and  not  in  the  event  of  the 
suit,  is  a  competent  witness.  Therefore,  it 
is  no  objection  to  the  competency  of  a  wit- 
ness in  a  patent  cause  that  he  is  sued  in 
another  action  for  an  infringement  of  the 
same  patent.  Evans  v.  Hettich,  7  Wheat. 
453,  5: 496 

Witnesses  indifferent,  or  evidence  fav- 
orable to  party  opposed  to  interest. 

99.  The  rule  of  law  in  relation  to  inter- 
ested witnesses  goes  no  further  than  to  ex- 
clude them  from  giving  evidence  in  favor 
of  the  party  to  whom  their  interest  in- 
clines.   Le  Roy  v.  Johnson,  2  Pet.  186, 

7:  391 
Cited  In  McLelland  v.  Ridgeway,  12  Ala.  486 — 
Brooks  V.  McKfainey,  5  111.  816. 

100-101.  If  the  witnesses  stand,  in  point 
of  interest,  indifferent  hetween  the  litigating 
parties,  or  they  testify  against  their  inter- 
ests, the  reason  of  the  rule  which  excludes 
their  testimony  no  longer  exists.  Le  Roy  v. 
Johnson,  2  Pet.  186,  7:  391 

Meegan  v.  Boyle,  19  How.  130,  15:  577 

Interest  in  particular  subject  of  testi- 
mony. 

102.  A  person  not  interested  in  the  par- 
ticular items  as  to  which  he  is  called  is 
competent  to  testify  as  to  those  items. 
Smith  V.  Carrington,  4  Cranch,  62,  2:  550 
Cited  In  Beers  v.  Broome,   4  Conn.  256 — Me- 

Mlcken  v.  Fair,  4  Mart.  N.  S.  173. 

103.  [An  executor  who  is  also  entitled  to 
share  in  the  residuum  of  the  estate  of  a 
bank  stockholder  is  incompetent  as  a  wit- 
ness for  the  bank  because  of  his  interest  in 
the  bank,  although  the  objection  appears 
first  on  cross-examination.  Bank  of  North 
America  v.  Wycoflf  (Pa.  Sup.  Ct.)  4  Dall. 
151  1:778] 

Remote  or  contingent  interest. 

104.  [A  residuary  legatee  whose  interest 
is  very  remote  is  a  competent  .witness.  Gal- 
braith  v.  Scott  (Pa.  Sup.  Ct.)  2  Dall.  95, 

1:304] 

105.  A  witness  is  incompetent  only  when 
he  has  a  certain,  and  not  a  contingent,  inter- 
est.   Evans  v.  Eaton,  7  Wheat.  356,    5:  472 

106.  The  possibility  of  an  interest  is  no 
objection  to  the  competency  of  a  witness; 
and  if,  on  the  other  hand,  the  witness  has  a 
fixed  interest  in  the  event  of  the  prosecution, 
it  is  clearly  releasable.  United  States  v. 
Murphy,  16  Pet.  203,  10:  937 

Interest  arising  from  status  or  relation 
of  parties  in  general. 

Of  Partner,  see  Evidence,  1319. 
See  also  supra,  11,  12. 

107.  [An  attorney  is  a  competent  witness 
for  his  client,  although  his  fee  depends  upon 


his  success  in  the  case.    Newman  v.  Bradley 
(Ct.  Com.  PI.  Phila.)  1  Dall.  240,      1:  118] 

108.  A  mere  naked  trustee  is  not  incom- 
petent for  interest.  Patton  v.  Taylor,  7 
How.  132,  12:  637 

109.  [A  broker  who  has  no  interest  in  a 
suit  to  recover  the  difference  upon  a  stock 
contract,  is  competent  to  prove  that  he  had 
verbal  authority  to  make  a  contract  for  the 
sale  of  stock,  and  also  to  prove  the  whole 
transaction.  Livingston  v.  Swanwick  (C. 
Ct.)   2  Dall.  300,  1:  389 J 

110.  [An  agent  is  competent  to  prove  that 
he  had  verbal  authority  to  make  a  certain 
contract,  and  also  the  whole  transaction  in 
an  action  by  the  purchaser  of  stock  against 
the  agent's  principal,  to  recover  upon  the 
stock  contract  made  by  the  agent.  Living- 
ston V.  Swanwick  (C.  Ct.)  2  Dall.  300, 

1 :  389] 

111.  An  auctioneer  is  a  competent  witness 
for  a  purchaser,  to  prove  puffing  by  himself, 
in  a  suit  against  the  owners  to  rescind  the 
sale.    Veazie  v.  Williams,  8  How.  134, 

12:  1018 

112.  The  auctioneer  who  made  the  sale 
sought  to  be  rescinded  for  fraudulent  by- 
bidding  is  a  competent  witness  for  the  plain- 
tiff, his  interest  being  against  such  plain- 
tiff.    Veazie  v.  Williams,  8  How.  134, 

12:  1018 

113.  The  assignee  of  a  pre-emption  war- 
rant is  a  competent  witness  for  his  as- 
signor, to  prove  that  he  took  it  only  in 
trust,  and  that  he  has  never  assigned  the 
survey.    Wilson  v.  Speed,  3  Cranch,  283, 

2:441 

114.  In  an  action  brought  by  the  in- 
dorsee against  the  indorser  of  a  promissory 
note  which  had  been  deposited  in  a  bank  for 
collection,  the  notary  public  who  makes  the 
protest  is  a  competent  witness,  although  he 
has  given  bond  to  the  bank  for  the  faithful 
performance  of  his  duty.  Cookendorfer  v. 
Preston,  4  How.  317,  11:  992 
Cited  in  Mlsh  v.  Main,  81  Md.  43,  31  Atl.  799. 

—  Editorial  notes. 

Wife  of  one  of  several  persons  jointly  in- 
dicted as  witness.  13:  1023 

[Competency  of  prosecuting  attorney  as. 
55  L.R.A.  231.] 

Debtor  and  creditor. 

115.  [The  creditor  of  a  party  is  not  in- 
competent as  a  witness,  unless  he  expects 
that  payment  of  his  claim  may  be  affected 
by  the  result  of  his  suit.  Innis  v.  Miller 
(Ct.  Com.  PI.  Phila.)   2  Dall.  50,       1:  284] 

116.  [A  creditor  is  a  competent  witness  to 
show  that  a  petitioner  for  a  bankrupt's  dis- 
charge had  confessed  judgment  fraudulent- 
Iv.  Greene's  Case  (Pa.  Sup.  Ct.)  2  Dall. 
268,  1 :  376] 

117-119.  In  a  contest  between  creditors 
for  goods  consigned  to  one  of  them  by  the 
debtor,  the  latter  is  not  an  incompetent  wit- 
ness for  interest,  where,  in  any  event,  the 
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property  will  be  applied  to  discharge  debts 
against  him.    Grove  v.  Brien,  8  How.  429, 

12:  1142 

Cited  in  The  Carlotta,  9  Ben.  16,  Fed.  Cas.  No. 
2,413 — Cutter  ▼.  Fanning  2  Iowa,  684. 

Mortgagee. 

120.  The  mortgagee  of  property  insured 
against  loss  by  fire  is  a  competent  witness 
in  an  action  against  the  insurers  to  recov- 
er a  loss  by  fire.  Columbia  Ins.  Co.  v.  Law- 
rence, 10  Pet  507,  9:  512 

liiabllity  for  costs. 

121.  One  who  has. become  responsible  for 
the  costs  of  a  suit  is  an  interested  and  in-' 
competent  witness.  Scott  v.  Lloyd,  9  Pet. 
418,  9:  178 
Cited  In  United  States  y.   Langford,  2  Idaho, 

568,  21  Pac.  409. 

122.  A  principal  obligor  cannot  be  a  wit- 
ness for  his  co-obligors,  who  are  his  sure- 
ties in  the  bond  sued  upon,  although  he  is 
not  a  party,  as  he  may  Income  liable  for  the 
costs.     Kiddle  v.  Moss,  7  Cranch,  206, 

3:317 
United  States  v.  Leffler,  11  Pet.  86,      9:  642 

Distinguished  In  Gass  v.  Stinson,  2  Sumn.  459, 
Fed.  Cas.  No.  5.260. 

Cited  In  United  States  v.  Leffler,  11  Pet  95,  9 
L.  ed.  645— Pegram  v.  United  States,  1 
Brock.  263,  Fed.  Cas.  No.  10,906 — Gayle  v. 
Bishop,  14  Ala.  556 — Caldwell  v.  McVicar, 
12  Ark.  754 — Hunter  v.  Gatewood,  6  T.  B. 
Mon.  269— "Kelly  v.  Lank,  7  B.  Mon.  226 — 
Austin  v.  Fuller,  12  Barb.  365 — Cannon  v. 
Jones,  11  N.  C.  (4  Hawks)  370 — Com.  v. 
McKee,  2  Grant,  Cas.  27 — Henderson  v.  Lew- 
la,  9  Serg.  &  R.  383,  11  Am.  Dec.  733 — 
Chur  V.  Keckeley,  1  Bail.  L.  481 — Bennett 
Y.  Dowling,  22  Tex.  662. 

b.  Transfer,   Release,   and  Extinguish" 
ment  of  Liability  or  Interest, 

Of  Party,  see  supra,  IV.  f,  2. 
Effect  on  Owner's  Liability  of  Release  Given 
to  Auctioneer,  see  Release,  10. 

123.  It  is  allowable  for  one  to  transfer 
his  interest  in  property  which  is  about  to 
become  the  subject  of  litigation,  for  the 
purpose  of  being  a  witness  in  the  case. 
Tobey  v.  Leonard,  2  Wall.  423,  17:  842 

124.  One  who  has  sold  an  alleged  land 
grant  without  general  warranty  is  a  compe- 
tent witness  for  his  grantee  in  a  proceeding 
before  the  land  commissioners  in  California 
to  establish  the  claim.  Luco  v.  United 
States,  23  How.  515,  16:  545 

125.  Where  the  grantor  of  an  annuity  by 
deed  has  conveyed  all  his  interest  in  the 
property  charged  with  the  annuity,  and  an 
allegation  of  usury  in  the  granting  of  the 
annuity  is  afterwards  made,  he  may  be  a 
witness  to  prove  usury,  if  he  is  not  a  party 
on  the  record,  and  has  devested  himself  of 
all  interest  arising  out  of  the  original 
agreement  and  of  all  obligations.  Scott  v. 
Lloyd,  12  Pet.  145,  9:  1033 
Cited  in  Stein  v.  Bowman,  13  Pet.  219.  10  L. 

ed.  134 — ^Henderson  v.  Anderson,  3  How.  80, 


11  L.  ed.  508 — Smyth  ▼.  Strader,  4  How.  417, 
11  L.  ed.  1037 — Bridges  v.  Armour,  5  How. 
94,  12  L.  ed.  65 — Babcock  v.  Wyman.  19 
How.  303,  15  L.  ed.  650 — Snyder  v.  Fiedler. 
139  U.  S.  480,  35  L.  ed.  219,  11  Sup.  Ct. 
Rep.  583 — Patterson  v.  Cobb,  4  Fla.  485— 
Central  R.  &  Bkg.  Co.  v.  Hines.  19  Ga.  213 — 
Orr  V.  Lacey.  2  Dougl.  (Mich.)  241 — Williams 
V.  Miller,  10  Smedes  &  M.  142— Heft  t.  Ogle, 
127  Pa.  249,  14  Am.  St.  Rep.  839,  18  Atl. 
19 — Parsons  v.  Phipps,  4  Tex.  354. 

126.  [That  the  interest  of  a  witness  has 
been  satisfied  is  sufficient  to  make  him 
competent  without  showing  a  release.  Mif- 
flin V.  Bingham   (Pa.  Sup.  Ct.)  1  DaU.  272, 

1 :  133] 

127.  [A  certificated  bankrupt,  having  re- 
leased his  interest,  is  competent  to  prove 
a  parol  acceptance  of  a  bill  of  exchange,  in 
an  action  against  his  assignees,  who  have 
given  securities  for  costs.  M'Ewen  v.  Gibbs 
(Pa.  Sup.  a.)   4  DaU.  137,  1:774] 

128.  [An  indorser  whose  name  has  been 
struck  off  of  two  out  of  a  set  of  three  bills 
of  exchange  is  not  discharged  of  an  interest 
in  an  action  brought  on  the  two,  so  as  to 
make  him  a  competent  witness.  Stein- 
metz  V.  Currie  (Pa.  Sup.  Ct.)  1  Dall.  270, 

1 :  132] 

129.  An  indorser  of  a  note  is  not  an  in- 
competent witness  merely  from  the  fact  of 
his  name  being  indorsed  on  the  note.  To 
be  incompetent,  the  indorser  must  have  an 
interest  in  the  cause.  Bank  of  United 
States  V.  Dunn,  6  Pet.  51,  8:  316 
Cited  In  Goodwin  v.  Chadwick,  35  Me.  104. 

130.  Where  sureties  had  executed  a  re- 
lease, to  the  principal,  of  all  claims  arising 
out  of  their  relations  to  him  as  sureties 
upon  the  bond  sued  upon,  he  has  no  interest 
in  the  event  of  the  action  on  the  bond,  so 
as  to  be  an  incompetent  witness.  United 
States  V.  Leffler,  11  Pet.  86,  9:  642 
Cited  In  Austin  v.  Fuller,  12  Barb.  365. 

131.  A  surety  is  not  an  incompetent  wit- 
ness on  account  of  interest,  after  judgment 
in  favor  of  his  principal.  Patton  v.  Taylor, 
7  How.  132,  12:  637 

4.  Statutory   Provisions   as   to   Compe- 

tenoy. 

Provisions  as  to  Effect  of  Death,  see  infra, 

IV.  g. 
See  also  supra,  26,  34,  77,  79,  90. 

132.  In  courts  of  the  United  States,  un- 
der Rev.  Stat.  §  858,  U.  S.  Comp.  Stat.  1901. 
p.  659,  no  witness  can  be  excluded  in  any 
civil  action  because  he  is  a  party  to  or 
interested  in  the  issue  tried.  Potter  v. 
Third  Nat.  Bank  of  Chicago  (Potter  v. 
National  Bank)  102  U.  S.  163,  26:  111 
Bradley  v.  United  SUtes,  104  U.  S.  442, 

26:824 
Cited  in  Bradley  v.  United  SUtes,  104  U.  8. 
448,  26  L.  ed.  825 — ^Monongahela  Nat. 
Bank  v.  Jacobus,  109  U.  8.  277,  27  L.  ed. 
936,  3  Sup.  Ct.  Rep.  219— Whitford  v.  Oark 
County,    119    U.    S.    525,    30    L.   ed.    601,   7 
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Sup.  Ct.  Rep.  SOe — Snyder  v.  Fiedler,  189 
U.  S.  480,  35  L.  ed.  219,  11  Sup.  Ct.  Rep. 
583— McMullen  y.  Ritchie,  64  Fed.  267— 
United  States  y.  Lee  Huen.  118  Fed.  456 — 
Braitliwaite  y.  Aiken,  2  N.  D.  61,  49  N.  W. 
419. 

133.  The  act  of  July  2,  1864  (Rev.  Stat. 
§  858,  U.  S.  Comp.  Stat.  1901,  p.  659),  ad- 
mitting parties  as  witnesses,  applies  to 
trials  in  which  the  United  States  is  a  party. 
Green  v.  United  States,  9  Wall.  655, 

19:  806 
Cited  in  Dair  v.  United  States.  16  Wall.  3,  21 
L.  ed.  492~Flnk  v.  O'Nell,  106  U.  S.  281,  27 
L.  ed.  199,  1  Sup.  Ct.  Rep.  325 — Logan  ▼. 
United  States.  144  U.  S.  300,  86  L.  ed.  442, 
12  Sup.  Ct.  Rep.  617 — Rison  v.  Crlbbs,  1  Dill. 
184,  Fed.  Cas.  No.  11.860 — United  States  v. 
Black,  12  Nat.  Bankr.  Reg.  341,  Fed.  Cas. 
No.  14,602 — United  States  v.  Tetlow,  2  Low. 
Dec.  164,  Fed.  Cas.  No.  16,456— United 
States  y.  Shaw,  3  L.R.A.  234,  39  Fed.  436 — 
Clark  V.  Allen,  114  Fed.  375— United  States 
V.  liee  Huen,  118  Fed.  456 — Allen  y.  Clark, 
62  C.  C.  A.  60,  126  Fed.  740 — Gist  y.  Gans, 
30  Ark.  295 — Board  of  Improvement  y. 
School  DistHct,  56  Ark.  361,  16  L.R.A.  422, 
35  Am.  St.  Rep.  108,  19  8.  W.  969 — Jefferson 
County  y.  Phllpot,  66  Ark.  247,  50  S.  W.  453 
— State  y.  Piazza,  66  Miss.  431,  6  So.  316 — 
Smith  V.  Bui-net,  35  N.  J.  Eq.  320 — Fenster- 
macher  y.  State,  19  Or.  506,  25  Pac.  142 — 
Pittsburg  y.  Sterrett  Subdist.  School.  204 
Pa.  646,  61  L.R.A.  187,  64  Atl.  463— Ren 
y.  Driskell,  11  Lea,  647. 

134.  The  acts  of  Congress  giving  parties 
a  right  to  testify  put  them  upon  a  footing 
of  equality  with  other  witnesses;  and  their 
testimony  in  a  proper  case  may  be  taken 
de  bene  esse.  New  Jersey  R.  k  Transp.  Co. 
V.  Pollard,  22  Wall.  341,  22:  877 
Cited  In  Lowrey  y.  Kusworm,  66  Fed.  540. 

135.  The  purpose  of  the  act  of  Congress 
(Rev.  Stat.  §  858,  U.  S.  Comp.  Stat.  1901, 
p.    659),    making    the    parties    in    actions 
competent  witnesses  was,  except  as  to  those 
named  in  the  proviso,  to  put  them  upon  a 
footing  of  equality  with  other  witnesses, — 
all  to  be  admissible  to  testify    for    them- 
selves, and  compellable  to  testify  for  others ; 
and  the  deposition  of  one  party    may    be 
taken  in  behalf  of  another.    Texas  v.  Chiles, 
21  Wall.  488,  22:  650 
Cited  in  New  Jersey  R.  Sc  Transp.  Co.  y.  Pol- 
lard, 22  Wall.  350,  22  L.  ed.  879 — Easton  v. 
Hodges,   7  Biss.  326,  Fed.  Cas.  No.  4,258 — 
Dravo    y.    Fabel    25    Fed.    117 — Manning    y. 
Clark,  40  Fed.  124 — Lowrey  y.  Kusworm,  66 
Fed.  640 — Tuohy  y.  Trail,  19  App.  D.  C.  84 
— Clark  y.  Krause,  2  Mackey,  571. 

136.  The  provision  in  Rev.  Stat.  §  858,  U. 
S.  Comp.  Stat.  1901,  p.  659,  that  parties 
may  testify  in  Federal  courts  in  their  own 
behalf,  except  that  in  actions  by  or  against 
executors,  administrators,  or  guardians,  in 
which  judgment  may  be  rendered  for  or 
against  t^em,  neither  party  shall  be  allowed 
to  testify  against  the  other  as  to  any  trans- 
action with  or  statement  by  testator,  inter- 
state, or  ward,  unless  called  to  testify  there- 
to by  the  opposite  party,  or  required  to 
testily  thereto  by  the  court,  cannot  be  ex- 
tended so  as  to  exclude  parties  from  tes- 
tifying in  their  own  behalf  against  assignees 


in  bankruptcy.    Hobbs  v.  McLean,  117  U. 
S.  567,  6  Sup.  Ct.  Rep.  870,  29:  940 

Di^tinguiahed  In  Foote  v.  Godwin,  42  La.  Ann. 
621,  7  So.  844. 

Cited  in  Re  Josephson,  121  Fed.  144 — Shea  v. 
McMahon,  16  App.  D.  C.  84 — Farmers'  Bank 
y.  Gould,  42  W.  Va.  136,  24  S.  E.  547. 

g.  Effect  of  Death  on  Competency, 

See  also  supra,  136. 

137.  The  proviso  of  Rev.  Stat.  §  858,  U. 
S.  Comp.  Stat.  1901,  p.  659,  excludes  only 
parties  to  the  issue  from  testifying  as  to 
transactions  with  a  deceased  person  in  an 
action  against  his  executor,  etc.;  it  does 
not  exclude  the  testimony  of  other  persons, 
although  they  may  be  interested.  Potter  v. 
Tliird  Nat.  Bank  (Potter  v.  National  Bank) 
102  U.  S.  163,  26:  111 
Distinguished  in  Mutual  L.  Ins.  Co.  v.  Watson, 

30  Fed.  655. 

Cited  in  De  Beaumont  v.  Webster,  71  Fed.  227 
— Morris  v.  Norton,  21  C.  C.  A.  563,  43  TJ. 
S.  App.  739,  75  Fed.  922— Continental  Nat. 
Bank  v.  Heilman,  81  Fed.  40 — Slavens  v. 
Northern  P.  R.  Co.  38  C.  C.  A.  158,  97  Fed. 
262 — Russell  v.  Russell,  129  Fed.  441— Mc- 
Rae  v.  Holcomb,  46  Ark.  311 — Stanley  v.  WU- 
kerson,  63  Ark.  559,  39  S.  W.  1043 — Wltte 
V.  Koeppen,  11  S.  D.  601,  74  Am.  St.  Rep. 
826,  79  N.  W.  831— Ingersoll  v.  McWlllle,  9 
Tex.  Civ.  App.  551,  30  S.  W.  56. 

138.  A  suit  to  establish  a  trust  in  prop- 
erty  held  by  an  executor  is  a  "claim  or  de< 
mand  against  the  estate  of  a  deceased  per- 
son," as  to  which,  under  2  Utah  Comp. 
Laws  1888,  title  10,  chap.  2,  p.  427,  the 
plaintiff  cannot  testify  in  his  own  favor  as 
to  any  matter  of  fact  occurring  before  the 
death  of  the  other  party,  which  was  equally 
within  the  knowledge  of  both.  Whitney  v. 
Fox,  166  U.  S.  637,  17  Sup.  Ct.  Rep.  713, 

41:  1145 

Wood  V.  Fox  (mem.)  166  U.  S.  648,  17  Sup. 

Ct.  Rep.  1003,  41:  1149 

139.  An  administratrix  who  has  resigned 
after  commencing  an  action  may  be  a  wit- 
ness for  her  successor,  who  has  been  substi- 
tuted in  her  place,  as  to  a  transaction  with 
or  statement  by  the  intestate  of  the  doi^nd- 
ant  administrators,  notwithstanding  U.  S. 
Rev.  Stat.  §  858,  U.  S.  Comp.  Stat.  1901,  p. 
659,  providing  that  neither  party  shall  be 
allowed  to  testify  to  transactions  with  the 
deceased,  in  an  action  by  or  against  person- 
al representatives.  Snyder  v.  Fiedler,  139 
U.  S.  478,  11  Sup.  Ct.  Rep.  583,  35:  218 
Cited  In  Briggs  y.  Spaulding,  141  U.  S.  153,  35 

L.  ed.  671,  11  Sup.  Ct.  Rep.  924 — Continental 
Nat.  Bank  v.  Heilman,  81  Fed.  40— Wltte  v. 
Koeppen,  11  S.  D.  602,  74  Am.  St.  Rep.  826, 
79  N.  W.  831 — Bunker  v.  Taylor,  13  S.  D. 
439,  83  N.  W.  555 — Colonial  &  U.  S.  Mortg. 
Co.  v.  Thedford,  21  Tex.  Civ.  App,  255,  51 
S.  W.  263. 


140.  In 
ment  on 
property 
deceased 
claimant 
witnesses 


proceedings  subsequent  to  judg- 
an  execution  attachment  against 
claimed  by  a  third  person,  the 
debtor's  administrator  and  the 
of  the  property  are  competent 
to  prove  the  alleged  transfer  of 
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such  property  from  such  debtor  to  claimant, 
and  its  consideration,  under  U.  S.  Rev.  Stat. 
S  858.  U.  S.  Comp.  Stat.  1901,  p.  659,  pro- 
viding that  no  witness  shall  be  excluded  be- 
cause he  is  a  party  or  interested  in  the 
issue  tried.  Monongahela  Nat.  Bank  v. 
Jacobus,  109  U.  S.  275,  3  Sup.  Ct.  Rep.  219, 

27:  935 
Cited  In  Ex  parte  Flske.  113  U.  S.  721,  28  L. 

ed.    1120,    5    Sup.    Ct.    Bep.    724— Briggs   v. 

Spauldlng,    141    U.    S.    153,    36    L.   ed.   671, 

11  Sup.  Ct.  Rep.  924 — Mutual  L.  Ins.  Co.  v. 

Watson,  30  Fed.  655. 

141-142.  In  U.  S.  Rev.  Stat.  §  858,  U.  S. 
Comp.  Stat.  1901,  p.  659,  in  regard  to  the 
competency  of  witnesses  on  account  of  color, 
or  of  interest,  or  as  party  to  the  issue  to  be 
tried,  the  words  "in  all  other  respects,"  re- 
lating to  the  respects  in  which  state  law 
shall  govern  in  Federal  courts,  mean  "in 
all  other  respects"  than  those  provided  for 
in  so  much  of  the  section  as  precedes  the 
word  "provided,"  relating  to  color  and 
interest,  and  do  not  qualify  the  clause 
which  forms  the  proviso  relating  to  actions 
by  or  against  executors,  etc.  Goodwin  v. 
Fox,  129  U.  S.  601,  9  Sup.  Ct.  Rep.  367, 

32:  805 
Diatinguiahed  in  Harman  ▼.  Harman,  17  C.  C. 

A.  512,  34  U.  8.  App.  316,  70  Fed.  927. 

Cited  in  Hinds  v.  Keith,  6  C.  C.  A.  234,  13  U. 
S.  App.  222,  57  Fed.  13 — De  Beaumont  v. 
Webster,  71  Fed.  227 — De  Beaumont  v.  Web- 
ster, 26  C.  C.  A.  497,  39  U.  S.  App.  713,  81 
Fed.  538 — Slavens  v.  Northern  P.  R.  Co.  38 
C.  C.  A.  158,  97  Fed.  262 — Andrews  v.  Hunt, 
7  Mackey,  316. 

143.  The  provision  of  U.  S.  Revised  Stat- 
utes that  no  party  to  an  action  by  or 
against  a  personal  representative  can  testify 
against  his  adversary  as  to  any  trans- 
action with  or  statement  by  deceased,  unless 
called  to  testify  thereto  by  the  opposite 
party  or  the  court,  applies  to  courts  of  the 
District  of  Columbia.  Page  v.  Bumstine, 
102  U.  S.  664,  26:  268 
Distinguished  In   McAllister  y.   United   States, 

141  U.  S.  184,  35  L.  ed.  696,  11  Sup.  Ct. 
Rep.  949 — Capital  Traction  Co.  v.  Lusby,  12 
App.  D.  C.  306. 

Cited  in  Ez  parte  Flsk,  113  U.  S.  722,  28  L. 
ed.  1120,  5  Sup.  Ct.  Rep.  724— Thiede  v. 
Utah,  159  U.  S.  515,  40  L.  ed.  241,  16  Sup. 
Ct.  Rep.  62 — Mutual  L.  Ins.  Co.  v.  Watson, 
80  Fed.  655 — Morris  v.  Norton,  21  C.  C.  A. 
563,  43  U.  8.  App.  730,  75  Fed.  922 — 
Corbus  V.  Leonhardt,  51  C.  C.  A.  638,  114 
Fed.  12— Robertson  v.  Stahl,  21  D.  C.  620 — 
Chase  v.  United  States,  7  App.  D.  C.  158 — 
Strather  v.  United  States,  13  App.  D.  C.  146 

144.  A  stockholder  is  competent  to  testi- 
fy to  his  resignation  as  director  of  a  bank 
and  a  transfer  of  his  stock,  as  against  the 
receiver,  although  the  president  of  the  bank, 
to  whom  the  resignation  was  made,  is  dead. 
Briggs  V.  Spaulding,  141  U.  S.  132,  11  Sup. 
Ct.  Rep.  924,  35:  662 

Editorial  notes. 

[May  the  statutory  rule  excluding  testi- 
mony of  transaction  with  deceased  person 
by  party  or  person  in  interest  be  invoked 
against  estate  of  decedent  or  persons  claim- 


ing    under     the    estate.    5     LJIA.(N.S.) 
1009. 

Effect  of  statute  relating  to  the  oom- 
petency  of  a  party  to  testify  in  regard  to 
transactions  or  communications  with  a 
deceased  person,  on  the  admissibility  of  hia 
testimony  as  to  transactions  with  the  at- 
torney or  agent  of  such  person.  7  L.R.A. 
(N.S.)   684.] 


V.  Exuntination, 
a.  In  General. 

Sufficiency  of  Objection  to,  see  Appeal  and 

Error,  3612a. 
Prejudicial  Error  in,  see  Appeal  and  Error, 

5044-5047. 
On  Taking  of  Depositions,  see  Depositions, 

III. 
Hypothetical  Questions,  see   Evidence,  VlL 

b. 
Before  Grand  Jury,  see  Grand  Jury,  5,  6. 
Judicial   Discretion  to    Exclude    Questions 

Calling    for    Immaterial  Evidence,  see 

Trial,  33. 
See  also  infra,  208,  209. 

145.  A  question  clearly  so  general  as  not 
to  call  for  material  testimony  in  reply  is 
objectionable.  Belk  v.  Meagher,  104  U.  S. 
279,  26: 735 

Ijeading  questions. 

Review  of  Discretion  as  to,  see  Appeal 
and  Error,  4444. 

146.  When  the  answers  of  a  witness  have 
taken  by  surprise  the  party  calling  him, 
the  court  may  permit  such  party  to  put 
leading  questions  to  the  witness.  St.  Clair 
V.  United  States,  154  U.  S.  134,  14  Sup,  Ct. 
Rep.  1002,  38:936 
Cited  in  Putnam  v.  United  States,  162  U.  8.  694, 

40  L.  ed.  1121,  16  Sop.  Ct.  Rep.  923^ 
Peters  v.  United  States,  36  C.  C.  A.  118,  94 
Fed.  140. 

Refreshing  memory. 

On  Taking  of  Deposition,  see  Deposi- 
tions, 63,  82. 

Paper  Used  to  Refresh  Recollection  as 
Evidence,  see  Trial,  43. 

See  also  Evidence,  962,  1352,  1353. 

147.  Surprise  at  unexpectedly  adverse 
testimony  of  one's  own  witness  does  not  cre- 
ate an  exception  to  the  general  rule  which 
restricts  the  right  to  refresh  memory  to  con- 
temporaneous memoranda  or  writing.  Put- 
nam v.  United  States,  162  U.  S.  687,  16 
Sup.  Ct.  Rep.  923,  40:  1118 

148.  Testimony  given  by  a  witness  more 
than  our  months  after  the  occurrence  de- 
scribed is  not  contemporaneous  for  the  pur- 
pose of  refreshing  his  memory  in  giving 
testimony  at  a  later  time.  Putaam  v.  Unit- 
ed States,  162  U.  S.  687,  16  Sup.  Ct.  Rep. 
923,  40:  1118 
Cited  in  Peters  v.  United  States,  36  C.  C.  A. 

118,  94  Fed.   140—Breese  v.  United  States. 
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46  C.  C.  A.  637,  106  Fed.  683 — Maloney  v. 
Martin,  81  App.  DIy.  437,  80  N.  Y.  Supp. 
763. 

149.  When  a  party  is  taken  by  surprise 
by  the  evidence  of  his  witness,  the  latter 
may  be  interrogated  as  to  inconsistent 
statements  previously  made  by  him,  for  the 
purpose  of  refreshing  his  recollection  and 
inducing  him  to  correct  his  testimony,  and 
the  party  so  surprised  may  also  show  the 
facts  to  be  otherwise  than  as  stated,  al- 
though this  incidentally  tends  to  discredit 
the  witness.  Hickory  v.  United  States,  151 
U.  S.  303,  14  Sup.  Ct.  Rep.  334,      38:  170 

Cited  in  Potnam  v.  United  States,  162  U.  S. 
706,  40  L.  ed.  1125,  16  Sup.  Ct.  Rep.  923— 
Peters  v.  United  States.  36  C.  C.  A.  121, 
94  Fed.  143 — Tacoma  E.  &  Power  Co.  v.  Hays, 
49  C.  C.  A.  117,  110  Fed.  498— Re  De  Got- 
tardi,  114  Fed.  334 — Carpenter's  Appeal,  74 
Conn.  435,  51  Atl.  126 — George  v.  Triplett, 
6  N.  D.  52,  63  N.  W.  891— State  v.  Burks, 
182  Mo.  373,  34  S.  W.  48 — State  v.  Steeves, 
29  Or.  105,  43  Pac.  947. 

—  Editorial  note. 

Use  of  memoranda  to  refresh  memory  of 
witness.  20: 894 

Hostile  witness. 

150.  The  Pennsylvania  statute,  that  a 
party  may  examine  the  adverse  party  "as 
under  cross-examination,"  does  not  apply  to 
suits  in  equity  in  the  United  States  court. 
Dravo  v.  Fabel,  132  U.  S.  487,  10  Sup.  Ct. 
Rep.  170,  33:  421 
Cited  In  Calivada  Colonization  Co.  v.  Hays,  119 

Fed.  207. 

Discrediting  own  witness. 

See  also  supra,  149;  infra,  211,  225. 

151.  A  party  is  not  at  liberty  to  discredit 
his  own  witness  by  showing  his  former 
declarations  on  the  same  subject,  though  he 
may  show  the  truth  of  the  facts  by  other 
witnesses.  The  fact  that  the  other  side 
has  also  examined  the  witness  in  chief  does 
not  change  the  rule.     EUicott  v.  Pearl,  10 

Pet.  412,  9:  475 

Cited  in  Smith  v.  Provident  Sav.  Life  Assur. 
Soc.  18  C.  C.  A.  292,  31  U.  S.  App.  163,  65 
Fed.  772— Clary  v.  Hardeevllle  Brick  Co.  100 
Fed.  917 — People  v.  Elco,  131  Mich.  531, 
94  N.  W.  1069— Thornton  v.  Thornton,  39  Vt 
151 — Cox  V.  Eayres,  55  Vt.  33,  45  Am.  Eep. 
583. 

Redirect  examination. 

152.  A  question  may  be  put  upon  re- 
examination, which  may  have  some  bearing 
on  the  case,  and  which  but  follows  out  the 
question  put  on  the  cross-examination. 
Taylor  v.  United  States,  3  How.  197, 

11:  559 

153.  Testimony  on  cross-examination  as 
to  part  of  a  conversation  does  not  render 
admissible  on  redirect  examination  the 
other  parts  of  the  conversation  on  a  differ- 
ent subject.  Ballew  v.  United  States,  160 
U.  S.  187,  16  Sup.  Ct.  Rep.  263,        40:  388 


l».  Cross-examination, 

Interest    Appearing   on    Cross-Examination 

as  JDisqualilication,  see  supra,  103. 
Review  of  Discretion  as  to,  see  Appeal  and 

Error,  4449-4452. 
First  Objecting  ad  to,  on  Appeal,  see  Appeal 

and  Error,  4637. 
Waiver  of  Objections  by,  see  Appeal  and 

Error,  4729;  Depositions,  66,  67. 
Setting  aside  Referee's  Report  for  Lack  of 

Opportunity  to  Cross-Examine  Witness, 

see  Reference,  68. 
Of    Members    of  Board  of  Equalization  of 

Taxes,  see  Taxes,  581. 
See  also  supra,  150. 

154.  Confined  within  reasonable  limits, 
cross-examination  of  witnesses  is  a  right, 
and  is  valuable  as  a  means  of  separating 
hearsay  from  knowledge,  and  opinion  from 
fact;  but  a  few  questions  well  directed  are 
as  effectual  in  that  behalf  as  a  protracted 
and  more  minute  examination.  The  Ottawa 
v.   Stewart    (The   Ottawa)    3   Wall.   268, 

18:  165 

Cited  in  Lee  Sing  Far  v.  United  States,  35  C. 
C.  A.  329,  94  Fed.  836. 

155.  A  greater  latitude  is  allowable  in 
the  cross-examination  of  a  party  who 
places  himself  on  the  stand  than  in  the 
case  of  other  witnesses.  Rea  v.  Missouri  ex 
rel.  Hayes,  17  WaU.  632,  21 :  707 

156.  The  cross-examination  of  a  witness 
must  be  limited  to  the  matters  stated  in 
his  direct  examination;  and  if  the  adverse 
party  desires  to  examine  him  as  to  other 
matters,  he  must  himself  subsequently  call 
the  witness  to  the  stand.  Houghton  v. 
Jones,  1  Wall.  702,  17:  503 
Philadelphia  &  T.  R.  Co.  v.  Stimpson,  14 

Pet.  448,  10:  535 

Wills  V.  Russell,  100  U.  S.  621,  25:  607 

Cited  in  Houghton  v.  Jones,  1  Wall.  706,  17 
L.  ed.  505-— Wills  v.  Russell,  100  U.  S.  626. 
25  L.  ed.  608 — Fourth  Nat.  Bank  v.  Albaugb, 
188  U.  S.  736,  47  L.  ed.  674,  23  Sup.  Ct.  Rep. 
450 — Carr  v.  Gale,  2  Ware,  341,  Fed.  Cas. 
No.  2,434 — Sage  v.  Tanszky,  6  Cent.  L.  J. 
8,  Fed.  Cas.  No.  12,214 — United  States  v. 
Dickinson,  2  McLean,  330,  Fed.  Cas.  No.  14,- 
958 — Moxie  Nerve  Food  Co.  v.  Beach,  35  Fed. 
466 — Seymour  v.  Malcolm  McDonald  Lumber 
Co.  7  C.  C.  A.  596,  16  U.  S.  App.  245,  58 
Fed.  960 — Post  Pub.  Co.  v.  Hallam,  8  C. 
C.  A.  206,  16  U.  8.  App.  613,  59  Fed.  535 — 
Montgomery  v.  iEtna  L.  Ins.  Co.  38  C.  C. 
A.  557,  97  Fed.  916 — Clary  v.  Hardeevllle 
Brick  Co.  100  Fed.  916— -O'Connell  v.  Penn- 
sylvania Co.  55  C.  C.  A.  485,  118  Fed.  901 — 
McKnight  v.  United  States,  61  C.  C.  A.  114, 
122  Fed.  928 — Resurrection  Gold  Min.  Co. 
V.  Fortune  Gold  Min.  Co.  64  C.  C.  A.  186, 
129  Fed.  674 — Resurrection  Gold  Min.  Co.  v. 
Fortune  Gold  Min.  Co.  64  C.  C.  A.  193,  129 
Fed.  681— Bailiet  v.  United  States,  64  C. 
C.  A.  208,  129  Fed.  696 — Frallck  v.  Presley, 
29  Ala.  461,  65  Am.  Dec.  413 — Toole  v. 
Nichol,  43  Ala.  419 — Rush  v.  French,  1 
Ariz  132,  25  Pac.  816 — Landsberger  v.  Gor- 
ham,  5  Cal.  452 — Tourtelotte  v.  Brown,  1 
Colo.  App.  414,  29  Pac.  180 — Tourtelotte  v. 
Brown,  4  Colo.  App.  385,  36  Pac.  73 — State 
V.  Smith,  49  Conn.  380 — Rosum  v.  Hodges.  1 
S.  D.  310,  9  L.R.A.  818.  47  N.  W.  140 — 
Savage  v.  State,  18  Fla.  957 — M'Cleskey  v. 
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Leadbetter,  1  Ga.  556 — Anheuser-Busch  Brew- 
ing Asso.  v.  Hutmacber,  127  III.  657,  4  L.R.A. 
578,  21  N.  E.  626 — Lloyd  v.  Thompson,  5  111. 
App.  96 — Wright  v.  Gaff,  6  Ind.  420 — Huckle- 
berry V.  Riddle,  29  Ind.  457 — Glenn  v.  Glea- 
son,  61  Iowa,  32,  16  N.  W.  659 — Butler  v. 
Cooper,  8  Kan.  App.  148,  42  Pac.  839 — Grif- 
fith V.  Diffenderffer.  50  Md.  478 — Herrick  v, 
Swomley,  56  Md.  455 — People  ▼.  Horton,  4 
Mich.  81 — Campau  v.  Dewey,  9  Mich.  425 — 
Chandler  y.  Allison,  10  Mich.  478 — Mask  v. 
State.  32  Miss.  430 — Territory  ▼.  Rehberg, 
6  Mont.  470,  13  Pac.  132— Buckley  v.  Buck- 
ley. 12  Nev.  441— Mattice  v.  Allen,  S3  Barb. 
546 — Rollwagen  v.  Rollwagen,  3  Hun,  127 — 
People  V.  Genet,  19  Hun,  100 — People  ex  rel. 
Pholpa  V.  Oyer  &  Terminer  Court,  83  N.  Y. 
450 — Legg  V.  Drake.  1  Ohio  St.  290 — Bean 
V.  Green,  33  Ohio  St.  450 — Sands  v.  South- 
ern R.  Co.  108  Tenn.  7.  64  S.  W.  478— 
Alexander  v.  State,  40  Tex.  Crlm.  Rep.  404, 
49  S.  W.  229— Carey  v.  Hart,  63  Vt.  426,  21 
Atl.  537— Miller  v.  Miller,  92  Vt.  516,  23 
S.  B.  891— State  v.  Duncan,  7  Wash.  343,  38 
Am.  St.  Rep.  888,  35  Pac.  117— State  v.  Hat- 
field. 48  W.  Va.  570,  37  S.  E.  620. 

157.  This  rule  is  subject  to  two  necessary 
exceptions, — in  cases  where  the  questions 
are  asked  to  show  bias  or  prejudice  in  the 
witness,  or  to  lay  the  foundation  to  admit 
evidence  of  prior  contradictory  statements. 
Wills  V.  Russell,  100  U.  S.  621,  25:  607 

158.  The  extent  and  manner  of  the  cross- 
examination  of  a  witness  outside  of  the  mat- 
ter connected  with  his  examination  in  chief 
is  within  the  discretion  of  the  court.  Davis 
V.  Coblens,  174  U.  S.  719,  19  Sup.  Ct.  Rep. 
832,  43: 1147 
Cited  in  Resurrection  Gold  Mln.  Co.  v.  Fortune 

Gold  Min.  Co.  64  C.  C.  A.  194,  129  Fed. 
682. 

159.  A  court  may  properly  exclude  ques- 
tions propounded  upon  cross-examination 
merely  to  ascertain  the  names  of  persons 
whom  the  party  putting  the  questions  may 
desire  to  call  as  witnesses  to  disprove  the 
case  of  the  opposite  party.  Storm  v.  United 
States,  94  U.  S.  76,  24:  42 
Cited  In  Roberts  v.  Walley.  14  Fed.  169. 

160.  Courts  usually  allow  questions  to  be 
put  to  a  witness  to  affect  his  credibility; 
but  it  is  plainly  within  the  discretion  of  the 
presiding  judge  to  determine  whether,  in 
view  of  the  evidence  previously  introduced, 
and  of  the  nature  of  the  testimony  given 
by  the  witness  in  his  examination  in  chief, 
it  is  fit  and  proper  that  questions  of  the 
kind  should  be  overruled,  and  to  what  ex- 
tent such  a  cross-examination  should  be  al- 
lowed.   Johnston  v.  Jones,  1  Black,  209, 

17:  117 
Cited  in  Rea  v.  Missouri.  17  Wall.  542,  21  L. 
ed.  709— Klein  v.  Russell,  19  Wall.  463,  22 
L.  ed.  124 — Seymour  v.  Malcolm  McDonald 
Lumber  Co.  7  C.  C.  A.  696,  16  U.  S.  App. 
245,  58  Fed.  960 — Clary  v.  HardeevlUe  Brick 
Co.  100  Fed.  019— Splro  v.  Nitkin,  72  Conn. 
205,  44  Atl.  13 — United  States  v.  Cross,  0 
Mackey,  374 — State  v.  Pfefferle.  36  Kan.  05, 
12  Pac.  406— Miller  v.  Smith,  112  Mass.  476 
— Chandler  v.  Allison,  10  Mich.  478 — Hlgley 
V.  Gilmer,  3  Mont.  439 — Gutterson  v.  Morse, 
68  N.  H.  166. 

161.  A   question    to    which  the    answer 


would  be  purely  an  inference  based  upon 
facts  previously  proved,  and  which  it  was 
for  the  jury  to  draw  from  those  facta,  ia 
properly  excluded  on  cross-examination. 
Union  P.  R.  Co.  v.  O'Brien,  161  U.  S.  451, 
16  Sup.  Ct.  Rep.  618,  40:  766 

162.  It  is  within  the  discretion  of  the 
court  to  refuse  to  compel  a  party  to  an  ac- 
tion, testifying  in  his  own  behalf  as  to 
the  purchase  of  goods  on  his  own  account 
which  is  claimed  to  have  been  fraudulent, 
to  disclose  on  cross-examination  the  name  of 
a  friend,  to  whom  he  had  stated  on  cross- 
examination  he  had  advanced  money  to  buy 
government  vouchers  on  speculation  on 
shares.  This  was  really  cross-examination 
upon  a  cross-examination.  Rea  v.  Missouri 
ex  rel.  Hayes,  17  Wall.  532,  21 :  707 

162a.  Rejection  of  the  question  on  cross- 
examination,  whether  or  not  a  railroad  cut 
was  constructed  in  the  ordinary  way,  is  not 
error  in  an  action  charging  negligence  of 
the  railroad  company  in  permitting  sand  to 
get  upon  the  track,  where  there  is  no  testi- 
mony showing  that  the  surroundings  of  oth- 
er cuts  were  substantially  similar  to  those 
at  the  place  of  accident.  Union  P.  R.  Co. 
V.  O'Brien,  161  U.  S.  451,  16  Sup.  Ct.  Rep. 
618,  40:  766 

Editorial  note. 

Scope  and  limits  of  a  cross-examination. 

21 :  707 

To  test  credibility. 

See  also  supra,   157,   160;    infra,  170, 
181,  182,  208,  209. 

163.  A  witness  called  by  defendant  to 
prove  that  the  witness  had  used  the  plain- 
tiff's invention,  to  show  its  want  of  novelty, 
may  be  asked  by  plaintiff  if  the  plaintiff 
did  not  forbid  his  using  it.  Klein  v.  Rus- 
sell, 19  Wall.  433,  22:  116 

164.  On  cross-examination  of  a  witness  it 
may  be  shown  that  he  had  made  contradic- 
tory statements  in  a  prior  suit,  without  pro- 
ducing the  prior  record  on  the  subject.  Top- 
litz  v.  Hedden,  146  U.  S.  252,  13  Sup.  Ct. 
Rep.  70,  36:  961 

165.  The  question  whether  a  witness  has 
not  recently  made  certain  specified  state- 
ments "to  different  parties  in  talking  about 
the  matter,"  asked  on  cross-examinat'on. 
with  a  design  to  impeach  him  by  subse- 
quent contradiction,  is  incompetent  as  too 
indefinite.  Standard  Oil  Co.  v.  Van  Etten, 
107  U.  S.  325,  1  Sup.  Ct.  Rep.  178,  27:  319 
Cited  in   People  v.   Bosquet,   116  Cal.  80,  47 

Pac  870. 

ConTersations. 

166.  In  an  action  to  recover  on  a  life  in- 
surance policy,  where  defendant  proves  by 
one  of  its  directors  a  conversation  with  an 
agent  of  the  plaintiff,  the  plaintiff,  on  cross- 
examination,  is  entitled  to  the  whole  of  the 
conversation  which  bears  on  the  case.  Home 
Benefit  Asso.  v.  Sargent,  142  U.  S.  691,  12 
Sup.  Ct  Rep.  332,  35:  1160 
Cited  in  Walsh  v.  Peterson,  59  Neb.  652,  81  N. 

W.  853. 
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Parta  of  same  transaction. 

167.  On  cross-examination  of  a  debtor 
who  has  testified  to  part  of.  a  transaction 
connected  with  the  issuing  of  an  attachment, 
he  may  be  asked  as  to  an  act  subsequent  to 
the  attachment,  but  forming  part  of  the 
same  transaction.  Eames  v.  Kaiser,  142  U. 
S.  488,  12  Sup.  Ct.  Rep.  302,  35:  1091 

168.  In  a  suit  by  an  indorser  to  recover 
from  the  maker  of  a  promissory  note  sums 
paid  in  satisfaction  of  a  judgment  recovered 
thereon  by  the  holder,  evidence  as  to  the 
character  of  stock  held  as  collateral  secur- 
ity for  the  payment  of  the  note  is  proper  on 
cross-examination,  where,  on  direct  exami- 
nation, the  transaction  respecting  the  stock 
was  brought  out.  Lancaster  v.  Collins,  115 
U.  S.  222,  6  Sup.  Ct.  Rep.  33,  29:  373 

169.  In  an  action  by  a  passenger  to  re- 
cover damages  for  injuries  done  to  him  by 
the  upsetting  of  a  stage  coach,  where  the  is- 
sue was  whether  he  was  a  trespasser  in  for- 
cing himself  into  the  stage  without*  paying 
his  fare,  or  whether  he  was  there  under  a 
contract  of  passenger  carriage,  and  he  had 
testified  that  he  was  to  be  carried  without 
paying  fare,  the  questions  to  him,  on  cross- 
examination,  whether  such  fare  had  not  been 
demanded  of  him,  and  whether  he  had  not 
been  required  to  get  out  or  pay  fare,  and 
whether  he  had  not  refused  to  do  either,  are 
admissible  and  proper.  Gilmer  v.  Higley, 
110  U.  S.  47,  3  Sup.  Ct.  Rep.  471,        28:  62 

Contents  of  writings. 

170.  It  is  not  improper  to  inquire  of  a 
witness,  on  his  cross-examination,  as  to  the 
contents  of  a  paper  which  was  an  incidental 
and  collateral  matter  and  in  no  wise  at- 
fected  the  merits  of  the  controversy,  for  the 
purpose  of  testing  his  temper  and  credibil- 
ity. Klein  v.  Russell,  19  Wall.  433,  22:  116 
Cited  in  Kearney  ▼.  State,  101  Ga.  808.  65  Am. 

St.  Rep.  344,  20  8.  E.  127. 

Contradictory  statements. 

171.  172.  A  written  statement  signed  by  a 
witness  containing  statements  different  from 
those  testified  to  by  him  can  be  used  on  hia 
cross-examination  to  impeach  him.  It  is  not 
necessary  to  call  as  a  witness  the  person  to 
whom  or  in  whose  presence  the  alleged  con- 
tradictory statements  were  made.  Chicago, 
M.  &  St.  P.  R.  Co.  V.  Artery,  137  U.  S.  507, 
11  Sup.  Ct.  Rep.  129,  34:  747 
Cited  in  Hickory  v.  United  States,   151   U.  S. 

300,  38  L.  ed.  174,  14  Sup.  Ct.  Rep.  334— 
Fordyce  v.  Hardin.  54  Ark.  556,  16  S.  W. 
576 — St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Falsst, 
68  Ark.  503,  61  S.  W.  374— Rice  v.  Rice,  43 
App.  461,  60  N.  Y.  Supp.  97. 

Criminal  prosecutions. 

Federal  Question  as  to  Cross-Examina- 
tion of  Accused,  see  Appeal  and  Er- 
ror, 1640. 

Waiver  of  Error  in,  see  Appeal  and  Er- 
ror, 4730. 

173.  A  party  accused  of  crime,  who  is  a 
witness  in  his  own  behalf,  is  bound  to  sub- 
mit lo  a  cross-examination.  Re  Spies  (Spies 
V.  Illinois)  123  U.  S.  131,  8  Sup.  Ct.  Rep. 
22,  31 :  80 


174.  If  a  witness  elects  to  waive  his  privi- 
lege of  refusing  to  give  self-incriminating 
testimony,  he  may  be  compelled  to  make  a 
full  disclosure.  Brown  v.  Walker,  161  U. 
S.  591,  16  Sup.  Ct.  Rep.  644,  40:  819 
Cited  in  United  States  v.  Bell.  81  Fed.  SSI- 
State  V.  Height,  117  Iowa,  658,  50  L.R.A. 
441,  04  Am.   St.  Rep.  323,  91  N.  W.  935. 

175.  A  prisoner  who  takes  the  stand  in 
his  own  behalf  waives  his  constitutional 
privilege  of  silence,  and  may  be  cross-ex- 
amined upon  his  evidence  in  chief  as  to  the 
circumstances  connecting  him  with  the 
crime  with  the  same  latitude  that  would  be 
exercised  in  the  case  of  an  ordinary  wit- 
ness. Sawyer  v.  United  States,  202' U.  S. 
150,  26  Sup.  Ct.  Rep.  575,  50:  972 

176.  An  accused  who  waives  his  constitu- 
tional privilege  of  silence,  takes  the  stand 
in  his  own  behalf,  and  testifies  to  an  alibi, 
may  be  asked  on  cross  examination  as  to 
every  fact  which  has  a  bearing  upon  his 
whereabouts  upon  the  night  when  the  crime 
was  committed,  and  as  to  what  he  wore, 
what  he  did,  and  the  persons  with  whom  he 
associated  that  night.  Fitzpatrick  v.  United 
States,  178  U.  S.  304,  20  Sup.  Ct.  Rep.  944, 

44:  1078 

Cited  In   Sawyer  v.   United  States,  202   U.   S. 

166,  60  L.   ed.  979,  26   Sup.  Ct.  Rep.  575 — 

Balliet   v.   United  States,  64   C.  C.   A.   207, 

129  Fed,  695. 

177.  On  cross-examination  of  a  witness 
who  admits  that  he  employed  counsel  to  aid 
the  district  attorney  a  question  as  to  what 
he  paid  him  is  properly  excluded.  Ball  v. 
United  States  (United  States  v.  Ball)  163 
U.  S.  662,  16  Sup.  Ct.  Rep.  1192,      41 :  300 

178.  The  reason  for  the  voluntary  resig- 
nation of  the  cashier  of  a  bank,  who  has  tes- 
tified on  l>ehalf  of  the  president  of  the  bank, 
accused  of  fraudulently  injuring  the  bank, 
may  be  inquired  into  on  his  cross-examina- 
tion. Agnew  V.  United  States,  165  U.  S.  36, 
17  Sup.  Ct.  Rep.  235,  41 :  624 

179.  A  witness  who  has  testified  on  be- 
half of  the  defendant  in  a  homicide  case, 
as  to  his  mental  condition,  may  be  asked  on 
cross-examination  if  from  his  experience  and 
conversation  with  him  he  thinks  defendant 
killed  the  man  because  he  threatened  his 
life.  Davis  v.  United  States,  165  U.  S.  373,  «  » 
17  Sup.  Ct.  Rep.  360,  41 :  750 
Cited  in  Horton  v.  United  States,  15  App.  D. 

C.  324. 

180.  Where  a  person  who  has  been  shot, 
while  still  conscious,  is  told  by  the  attend- 
ing physician  that  the  chances  are  all 
against  him,  and  he  is  then  interrogated  as 
to  who  did  the  shooting,  and  he  replies  that 
he  does  not  know,  defendant  on  trial  for  the 
homicide  has  the  right,  on  the  examina- 
tion of  a  witness  who  testifies  to  the  dying 
declaration,  to' ask  whether  the  deceased  did 
not  at  the  same  time  say  that  he  knew  that 
defendant  did  not  shoot  him.  Mattox  v. 
United  States,  146  U.  S.  140,  13  Sup.  Ct. 
Rep.  50,  36:  917 

181.  A  woman  who  has  testified  for  the 
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prosecution  to  the  fact  that  a  murder  was 
committed  by  the  defendant  and  by  her  hus- 
band, who  was  also  indicted  therefor,  may 
be  asked  on  cross-examination  whether  since 
her  husband's  arrest  she  has  not  been  living 
with  another  witness  for  the  prosecution, 
and  whether  they  have  not  agreed  to  live 
together  if  the  husband  is  convicted  and 
they  get  clear.  Tla-Koo-Yel-Lee  v.  United 
States,  167  U.  S.  274,  17  Sup.  Ct.  Rep.  8B5, 

42:  166 
Cited  in  King  v.  United  States,  50  C.  C.  A. 

655,  112  Fed.  996 — State  v.  Abbott,  65  Kan. 

141,  09  Pac.  160. 

182.  A  woman  of  a  low  order  of  intelli- 
gence and  without  proper  appreciation  of 
her  responsibilities  as  a  witness  for  the 
prosecution  on  a  trial  for  murder,  who  ha.s 
testified  that  it  was  committed  by  the  de- 
fendant and  her  husband,  may  be  asked  on 
cross-examination  as  to  the  defendant's 
drunken  sleep  on  that  occasion  and  a  con- 
versation between  him  and  her  husband 
when  he  awoke,  for  the  purpose  of  affecting 
her  character  and  credibility.  Tla-Koo-Ye!- 
Lec  v.  United  States,  167  U.  S.  274.  17  Sup. 
Ct.  Rep.  855,  42:  166 

—  Editorial  note. 

[Cross-examination  of  the  defendant  in 
criminal  cases.    15  L.R.A.  669.] 

c.  Privilege  of  Witnesses. 

Cross-Examination  of  Accused,  see  supra, 
173-176. 

Due  Process  of  Law  as  to,  see  Constitutional 
Law,  439. 

Protection  of  Accused  Against  Self -Crimina- 
tion, see  Criminal  I^w,  III.  b,  2. 

Confidential  Communications,  see  Evidence, 
X.  e. 

Search  and  Seizure  to  Compel  Self-Crimina- 
tion, see  Search  and  Seizure,  3,  6-14. 

Privilege  from  Arrest,  see  Writ  and  Proc- 
ess, 105,  106. 

183.  A  witness  in  a  civil  case  was  not 
compelled  to  testify  against  his  own  inter- 
fst.  United  States  v.  Grundy,  3  Cranch, 
337,  2: 459 
Diatinffuished  In   Bull   v.   Loverland,   10  Pick. 

12. 

^  Editorial  note. 

[Protection  from  giving  evidence  tx)  be 
used  against  one's  self  in  a  civil  case.  29 
L.R.A.  811.] 

Evidence  subjecting  witness  to  criminal 
prosecution  or  penal  action. 

See  also  Discovery  and  Inspection,  6. 

184.  A  witness  cannot  be  compelled  to  dis- 
close any  matter  tending  to  criminate  him- 
self.   Marbury  v.  Madison,  1  Cranch,  137, 

2:60 
Cited  In  United  States  t.  White,  5  Cranch,  C. 
C.  459,  Fed.  Cas.  No.  10,679'. 

185.  The  constitutional  privilege  of  refus- 
ing to  give  self-incriminating  testimony  in 
any  criminal  case  cannot  be  put  forward  for 
a  sentimental  reason,  or  for  a  purely  fanci- 


ful protection  of  the  witness  against  an 
imaginary  danger,  and  for  the  real  purpose 
of  securing  immunity  to  some  third  person. 
Brown  v.  Walker,  161  U.  S.  591,  16  Sup. 
Ct.  Rep.  644,  40:  819 

Cited  in  People  ex  rel.  AUn  v.  Batler  Street 
Foundry  &  Iron  Co.  201  III.  248,  66  N.  K. 
849 — ^People  ex  rel.  Lewisolin  ▼.  Conrt  of  Gen- 
eral Sessions,  96  A  pp.  Div.  205,  89  N.  Y. 
Supp.  864 — People  ex  rel.  Lewlsohn  ▼.  O' 
Brlen,  176  N.  Y.  265,  68  N.  E.  353. 

186.  A  witness  is  protected  by  the  consti- 
tutional provision  from  being  compelled  to 
disclose  the  circumstances  of  his  offense,  or 
the  sources  from  which  or  the  means  by 
which  evidence  of  its  commission,  or  of  his 
connection  with  it,  may  be  obtained  or  made 
effectual  for  his  conviction.  Counselman  v. 
Hitchcock,  142  U.  S.  547,  12  Sup.  Ct.  Rep. 
195,  35:  1110 
Cited    In   Interstate   Commerce   Commission    v. 

BrlmsoD,  154  U.  S.  479,  38  L.  ed.  1058.  4 
Inters.  Com.  Rep.  556.  14  Sup.  Ct.  Rep.  lI2o 
— United  States  v.  James,  26  L.R.A.  41&i. 
6  Intei-s.  Com.  Rep.  580,  00  Fed.  2o9 — 
United  States  v.  Debs.  5  Inters.  Com. 
Rep.  210.  «4  Fed.  753— Re  Sapiro,  92 
Fed.  340 — Ncwgold  v.  American  Electric- 
al Novelty  A  Mtg.  Co.  108  Fed.  342— Unit- 
ed Stateii  V.  Kimball,  117  Fed.  160 — South- 
em  R.  Co.  V.  Bush.  122  Ala.  488,  26  So.  168 
— Bx  parte  Clarke.  103  Cal.  353.  37  Pac  230 
— Kx  parte  Senior.  37  Fla.  17.  82  L.R.A.  135. 
19  So.  652— State  v.  Boomer.  103  Iowa,  114. 
72  N.  W.  424— State  v.  Height,  117  Iowa. 
656.  59  L.R.A.  441.  94  Am.  St.  Rep.  323. 
91  N.  W.  985 — Blum  v.  SUte,  94  Md.  385. 
56  L.R.A.  327.  51  Atl.  26— State  ex  rel. 
Atty.  Gen.  v.  Simmons  Hardware  Co.  100  Mo. 
126.  15  L.R.A.  678,  18  8.  W.  1125— State 
v.  Young,  119  Mo.  520,  24  S.  W.  1038— 
St.  Joseph  r.  Levin,  128  Mo.  593.  49  Am.  St. 
Rep.  677.  31  S.  W.  101— Re  Green,  86  Mo. 
App.  220 — State  ▼.  Burrell.  27  Mont  287. 
70  Pac.  982— People  ex  rel.  Morse  ▼.  Nuss- 
baum.  56  App.  Div.  256,  67  N.  Y.  Sni^.  492— 
People  V.  Spencer.  66  Hun.  150.  21  N.  Y.  Supp. 
33 — People  ex  rel.  Bishop  v.  Palen,  74  Hun. 
292.  26  N.  Y.  Supp.  225 — People  v.  Sebring. 

14  Misc.  35.  34  N.  Y.  Supp.  237— Re  Leich. 
31  Misc.  673.  65  N.  Y.  Supp.  3 — ^Kellogg  x. 
Sowerby,  32  Misc.  328.  66  N.  Y.  Supp.  542— 
People  ex  rel.  Lcwisohn  v.  Wyatt,  39  Misc. 
461,  80  N.  Y.  Supp.  198 — People  ex  rel.  Tay- 
lor V.  Forbes,  143  N.  Y.  228.  38  N.  E.  303— 
Ro  Peck.  107  N.  Y.  .S95,  53  L.R.A.  890.  60 
N.  K.  775— Smith  v.  Smith.  116  N.  C.  3SS. 
21  S.  E.  196 — Hamburger  Co.  v.  BYiedeman. 

15  Lane.  L.  Rev.  39,  28  Plttsb.  L.  J.  N.  S. 
138,  «  Pa.  Dlst.  R.  693 — Krug  v.  Behringer. 
6  Pa.  Dlst.  R.  771.  20  Pa.  Co.  Ct.  82— 
Samler  v.  Meyers.  7  Pa.  Dlst.  R.  150,  20  Pa. 
Co.  Ct.  526 — Misklmmins  ▼.  Shaver  (Ex 
parte  Mlsklmlns)  8  Wyo.  415,  49  L.R.A.  839. 
58  Pac.  411. 

187.  In  an  investigation  by  a  ^ran«l  jnrr 
of  alleged  violations  of  the  act  of  Congre*^* 

I  to   regulate   commerce,    of    Feb.     4.     1887, 

;  against  a  railway  company,  a  person  en- 
gaged in  commission  business  is  privile^^d 
under  the  5th  Amendment  to  the  Constitu- 
tion,  from    answering  as  a   witness   as  to 

!  whether  he  has  obtained  a  rate  of  tran*^- 
portation  of  grain  on  any  railroad  coming 
from  a  point  outside  of  the  state,  less  than 
the  tariff  or  open  rate,  and  questions  of  a 

j  similar  character,  if  he  declines  to  answer 
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on  the  ground  that  his  answer  might  tend 
to  criminate  him.  Counselman  v.  Hitchcock, 
142  U.  S.  547,  12  Sup.  Ct.  Rep.  195,  35:1110 

188-189.  The  possibility  that  the  cash 
book,  whose  production  was  sought  by  a 
Federal  grand  jury  engaged  in  investigating 
the  criminal  liability  of  a  national  bank  em- 
ployee for  a  disappearance  of  cash  from  the 
bank  vaults,  might  show  dealings  likely  to 
lead  to  a  charge  that  ita  owner,  then  being 
proceeded  against  in  the  civil  courts  of  the 
state  as  party  to  a  ''bucket  shop,"  was  an 
abettor  of  the  guilty  person,  or  might  dis- 
close a  violation  of  the  criminal  laws  uf 
the  state  against  that  form  of  gambling, 
justifies  his  refusal,  under  the  claim  of  his 
privilege  against  self-incrimination,  either 
to  produce  the  book,  or  to  answer  questions 
manifestly  intended  to  prove  possession  or 
control  as  a  preliminary  to  calling  for  the 
book.  Ballman  v.  Fagin,  200  U.  S.  186,  26 
Sup.  Ct.  Rep.  212,  50:  433 

Cited  in  Grunt)€rg  v.  United  States.  76  C.  C.  A. 

57,  145  Fed.  87. 

Personal  nature  of  privilege. 

190.  The  privilege  against  self-incrimina- 
tion afforded  by  U.  S.  Const.,  5th  Amend- 
ment, is  purely  personal  to  the  witness,  and 
he  cannot  claim  the  privilege  of  another  per- 
son or  of  the  corporation  of  which  he  is  an 
officer  or  employee.  McAlister  v.  Henkel, 
201  U.  S.  90,  26  Sup.  Ct.  Rep.  385,  50:  671 
CUed  in  Nelson  v.  United  States,  201  U.  S.  116, 

50  L.  ed.  686,  26  Sup.  Ct.  Rep.  358. 

Prosecution  for  crime  barred. 

191.  If  a  prosecution  for  a  crime,  con- 
cerning which  the  witness  is  interrogated,  is 
barred  by  tlie  statute  of  limitations,  he  is 
compellable  to  answer.  Brown  v.  Walker, 
161  U.  S.  591,  16  Sup.  Ct.  Rep.  644,  40:  819 
Cited  in  Robertson  y.  Baldwin,  165  U.  S.  282, 

41  L.  ed.  717,  17  Sup.  Ct.  Rep.  326— Mc- 
Creery  v.  Ghormley.  6  App.  Div.  171,  39  N. 
Y.  Supp.  1036— Re  BHggs,  135  N.  C.  123,  47 
8.  E.  403. 

• 

Effect     of     statutory     Immunity     from 
prosecution. 

192.  Legislation  cannot  abridge  a  con- 
stitutional privilege  such  as  that  which 
shields  a  person  accused  of  crime  from  be- 
ing a  witness  against  himself,  and  cannot 
replace  or  supply  one, — at  least  unless  it  is 
BO  broad  as  to  have  the  same  extent  in  scope 
and  effect.  Counselman  v.  Hitchcock,  142 
U.  S.  547,  12  Sup.  Ct.  Rep.  195,  35:  1110 
Cited  in  Brown  v.  Walker,  161  U.  S.  594,  40 

L.  ed.  820,  6  Inters.  Com.  Rep.  375,  16 
Sup.  Ct.  Rep.  644 — Ex  parte  Irvine,  74  Fed. 
964 — Re  Rosser,  96  Fed.  308 — Foot  ▼.  Bu- 
chanan 113  Fed.  159 — Re  Shera,  114  Fed. 
208— Ex  parte  Cohen,  104  Cal.  529,  26  L.R.A. 
424,  43  Am.  St.  Rep.  127,  38  Pac.  364— 
People  ex  rel.  Akin  v.  Butler  Street  Foundry 
&  Iron  Co.  201  111.  248,  66  N.  B.  349— Ham- 
burger ▼.  Freedman,  20  Pa.  Co.  Ct.  4. 

193.  A  statutory  enactment  must  afford 
absolute  immunity  against  future  prosecu- 
tion for  the  offense  to  which  a  criminating 
question  relates,  in  order  to  supplant  the 
constitutional  privilege  of  a  person  to  re- 
fuse to  be  a  witness  against  himself.    Coun- 


selman V.  Hitchcock,  142  U.  S.  547,  12  Sup. 

Ct.  Rep.  195,  35:  1110 

Diatinguiahed  in  Brown  v.  Walker,  26  Plttsb. 

L.  J.  N.  S.  87.  70  Fed.  47 — Levy  v.  Superior 

Court,  105  Cal.  608,  29  L.R.A.  819,  38  Pac. 

965. 

Cited  in  Burk  v.  Putman,  113  Iowa,  234,  86 
Am.  St.  Rep.  372,  84  N.  W.  1053— Rathbone 
V.  Wirth,  6  App.  Div.  318,  40  N.  Y.  Supp. 
535. 

194.  The  provision  of  U.  S.  Rev.  Stat.  § 
860,  U.  S.  Comp.  Stat.  1901,  p.  661,  that 
the  evidence  of  a  person  shall  not  be  used 
against  him  in  any  proceeding  for  a  crime 
or  penalty  or  forfeiture,  does  not  take  away 
his  constitutional  privilege  that  he  shall 
not  be  compelled  in  any  criminal  case  to  be 
a  witness  against  himself.  Counselman  v. 
Hitchcock,  142  U.  S.  547,  12  Sup.  Ct.  Rep. 
195,  35:  1110 
Cited  in  United  States  v.  Price,  96  Fed.  061— 

Wyckoff,  Seamans  &  Benedict  v.  Wagner 
Typewriter  Co.  99  Fed.  159 — Re  Feldsteln, 
2  N.  B.  N.  Rep.  983,  103  Fed.  271— Re 
Walsh,  2  N.  B.  N.  Rep.  1032,  104  Fed.  518— 
Ex  parte  Carter,  166  Mo.  613,  57  L.R.A.  658, 
66  S.  W.  540 — Misklmmins  v.  Shaver  (Ex 
parte  Mlskimins)  8  Wyo.  453,  49  L.R.A.  839, 
58  Pac.  411. 

195.  The  constitutional  guaranty  of  pro- 
tection against  being  compelled  in  any  crim- 
inal case  to  be  a  witness  against  one's  self 
is  sufficiently  satisfied  by  the  provision  of 
the  act  of  Congress  of  February  11,  1893, 
that  no  person  shall  be  prosecuted  or  sub- 
jected to  any  penalty  or  forfeiture  for  or  on 
account  of  any  transaction,  matter,  or 
thing  concerning  which  he  may  give  evi- 
dence before  the  Interstate  Commerce  Com- 
mission or  in  obedience  to  its  subp<Bna. 
Brown  v.  Walker,  161  U.  S.  591,  16  Sup.  Ct. 
Rep.  644,  40:  819 
Cited  in  Bram  v.  United  States,  168  U.  S.  544, 

42  L.  ed.  574,  18  Sup.  Ct  Rep.  183— In- 
terstate Commerce  Commission  v.  Baird,  194 
U.  S.  45,  48  L.  ed.  869,  24  Sup.  Ct.  Rep.  563 
— Burrell  v.  Montana,  194  U.  S.  578,  48  h. 
ed.  1124,  24  Sup.  Ct.  Rep.  787— United 
States  V.  Bell,  81  Fed.  842 — Re  Sapiro,  92 
Fed.  340 — Re  Scott,  95  Fed,  817 — Re  Rosser, 
96  Fed.  308 — United  States  v.  Price,  96  Fed. 
962 — Wyckoff,  Seamans  &  Benedict  v.  War- 
ner Typewriter  Co.  99  Fed.  159 — Re  Feld- 
steln. 2  N.  B.  N.  Rep.  983.  103  Fed.  271— 
Re  Walsh,  2  N.  B.  N.  Rep.  1033,  104  Fed. 
519 — Foot  V.  Buchanan.  113  Fed.  159 — Re 
Nachman,  114  Fed.  996 — Peacock  v.  United 
States,  60  C.  C.  A.  394,  125  Fed.  588— Re 
Hess,  134  Fed.  112 — Rebstock  v.  Superior 
Court,  146  Cal.  312,  80  Pac.  65 — State  v. 
Height,  117  Iowa,  658,  59  L.R.A.  441,  94  Am. 
St.  Rep.  323,  91  N.  W.  935 — State  v.  Jack, 
69  Kan.  396,  1  L.R.A.(N.S.)  174,  76  Pac. 
911 — People  ex  rel.  Lewisobn  v.  O'Brien,  176 
N.  Y.  260.  68  N.  E.  363 — Thornton  v.  State, 
117  Wis.  340.  98  Am.  St.  Rep.  924,  93  N.  W. 
1107 — Miskimmlns  v.  Shaver  (Ex  parte  Mls- 
kimins) 8  Wyo.  452,  49  L.R.A.  851,  58  Pac. 
411. 

196.  The  immunity  from  prosecution  on 
account  of  any  matter  concerning  which  evi- 
dence is  given  before  the  Interstate  Com- 
merce Commission  or  in  obedience  to  its  sub* 
poena  under  the  act  of  Congress  of  Febru- 
ary 11,  1893,  is  not  limited  to  prosecutions 
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in  Federal  courts,  but  is  applicable  in  state 
courts  as  well.  Brown  v.  Walker,  161  U.  S. 
591,  16  Sup.  Ct.  Rep.  644,  40:  819 

196a.  The  bare  possibility  that  by  disclo- 
sure a  witness  may  be  subjected  to  the  crim- 
inal laws  of  some  other  sovereignty,  and 
that  he  may  be  put  to  the  annoyance  and  ex- 
pense of  pleading  his  immunity  by  way  of 
confession  and  avoidance,  notwithstanding 
the  law  has  given  hiic  immunity  from  prose- 
cution therefor,  is  not  sufficient  to  render 
such  immunity  insufficient  to  satisfy  the 
constitutional  guaranty  of  protection 
against  being  compelled  to  be  a  witness 
against  himself.  Brown  v.  Walker,  161  U. 
S.  591,  16  Sup.  Ct.  Kep.  644,  "  40:  819 

197.  The  fact  that  a  witness  cannot  be 
shielded  by  statute  from  the  personal  dis- 
grace or  opprobrium  attaching  to  the  ex- 
posure of  his  crime  does  not  render  a  stat- 
ute exempting  him  from  prosecution  there- 
for insufficient  to  satisfy  the  constitutional 
guaranty  of  protection  against  being  com* 
pelled  to  be  a  witness  against  himself. 
Brown  v.  Walker,  161  U.  S.  591,  16  Sup.  Ct. 
Rep.  644,  40:819 
Cited  in  Mackel  v.  Rochester,  42  C.  C.  A.  429, 

2  N.  B.  N.  Rep.  882,  102  Fed.  316. 

198.  The  immunity  extended  by  the  act  of 
February  11,  1893  (27  Stat,  at  L.  443,  chap. 
104,  U.  S.  Comp.  Stat.  1901,  p.  3154).  to 
regulate  commerce,  as  amended  by  the  act  of 
February  11,  1893  (27  Stat,  at  L.  443,  chap. 
83,  U.  S.  Comp.  Stat.  1901,  p.  3173),  from 
prosecution  or  forfeiture  of  estate  because  of 
testimony  given  in  pursuance  of  the  require- 
ments of  the  law,  satisfies  the  guaranty  of 
the  5th  Amendment  of  the  Federal  Constitu- 
tion against  compelling  witnesses  to  furnish 
evidence  against  themselves.  Interstate 
Commerce  Commission  v.  Baird,  194  U.  S. 
25,  24  Sup.  Ct.  Rep.  563,  48:  860 

199.  The  examination  of  witnesses  before 
a  grand  jury  concerning  an  alleged  viola- 
tion of  the  anti-trust  act  of  July  2,  1890 
(26  Stat,  at  L.  209,  chap.  647,  U.  S.  Comp. 
Stat.  1901,  p.  3200),  is  a  "proceeding"  with- 
in the  meaning  of  the  proviso  to  the  act  of 
February  25,  1903  (32  Stat,  at  L.  854-904, 
chap.  755,  U.  S.  Comp.  Stat.  Supp.  1905,  p. 
602 ) ,  that  no  person  shall  be  prosecuted  or 
be  subjected  to  any  penalty  or  forfeiture 
for,  or  on  account  of,  any  transaction,  mat- 
ter, or  thing  concerning  which  he  may  tes- 
tify or  produce  evidence  in  any  proceeding, 
suit,  or  prosecution  under  certain  named 
statutes,  of  which  the  anti-trust  act  is  one. 
Hale  V.  Henkel,  201  U.  S.  43,  26  Sup.  Ct. 
Rep.  370,  50:  652 

200.  The  right  of  a  witness  to  claim  his 
privilege  against  self-incrimination,  afforded 
by  U.  S.  Const.,  5th  Amend.,  when  examined 
concerning  an  alleged  violation  of  the  anti- 
trust act  of  July  2,  1890  (26  Stat,  at  L. 
209,  chap.  647,  U.  S.  Comp.  Stat.  1901,  p. 
3200),  is  taken  away  by  the  proviso  to  the 
act  of  February  25,  1903  (32  Stat,  at  L. 
854-903,  chap.  755,  U.  S.  Comp.  Stat.  Supp. 


1903,  p.  366),  that  no  person  shall  be  prose- 
cuted or  be  subjected  to  any  penalty  or  for- 
feiture for,  or  on  account  of,  any  transac- 
tion, matter,  or  thing  concerning  which  he 
may  testify  or  produce  evidence  in  any  pro- 
ceeding, suit,  or  prosecution  under  certain 
named  statutes,  of  which  the  anti-trust  act 
is  one,  which  furnishes  a  sufficient  immunity 
from  prosecution  to  satisfy  the  constitu- 
tional guaranty,  although  it  may  not  afford 
immunity  from  prosecution  in  the  state 
courts  for  the  offense  disclosed.  Hnle  t. 
Henkel,  201  U.  S.  43,  26  Sup.  Ct.  Rep.  370, 

50:  652 

201.  The  difficulty,  if  any,  of  procuring 
the  testimony  which  a  person  has  given  on 
his  examination  before  a  grand  jury  con- 
cerning an  alleged  violation  of  the  anti-trust 
act  of  July  2, 1890  (26  Stat,  at  L.  209,  chap. 
647,  U.  S.  Comp.  Stat.  1901,  p.  3200),  doea 
not  render  the  immunity  from  prosecution 
or  forfeiture,  given  by  the  proviso  to  the 
act  of  February  25,  1903  (32  Stat,  at  L. 
854-903,  chap.  755,  U.  S.  gomp.  Stat.  Supp. 
1903,  p.  366),  insufficient  to  satisfy  the 
guaranty  of  U.  S.  Const.  5th  Amend., 
against  self-incrimination.  Hale  v.  Henkel, 
201  U.  S.  43,  26  Sup.  Ct.  Rep.  370,  50:  652 
Cited  la  State  y.  Murphy,  128  Wis.  211«  107 

N.  W.  470. 

202.  Exemption  from  prosecution  for  an 
offense  growing  out  of  a  transaction  oon- 
cerning  which  a  bankrupt  testified  before 
the  referee  in  bankruptcy  is  not  given  by  the 
provision  of  the  bankrupt  act  of  July  1, 
1898  (30  Stat,  at  L.  548,  chap.  541,  U.  S. 
Comp.  Stat.  1901,  p.  3424),  §  7,  that  "no  tes- 
timony given  by  him  shall  be  offered  in  evi- 
dence against  him  in  any  criminal  proceed- 
ing." Burrell  v.  Montana,  194  U.  S.  572, 
24  Sup.  Ct.  Rep.  787,  48:  1122 
Cited  In  United  States  v.  Simon,  146  Fed.  92. 

203.  An  affidavit  made  by  defendant  to 
procure  the  summoning  and  payment  by  the 
United  States  of  witnesses  in  his  behalf,  un- 
der U.  S.  Rev.  Stat.  §  878,  U.  S.  Comp.  SUt 
1901,  p.  668,  is  noc  a  pleading  of  defendant 
nor  discovery  on  evidence  obtained  from 
him  by  a  judicial  proceeding,  within  U.  & 
Rev.  Stat.  §  860,  U.  S.  Comp.  Stat  1901, 
p.  661,  prohibiting  such  papers  to  be  put  in 
evidence  against  him.  Tucker  v.  United 
States,  151  U.  S.  164,  14  Sup.  Ct.  Rep.  299, 

38:  112 

—  Editorial  notes. 

Sufficiency  of  statutory  immunity  to  sat- 
isfy constitutional  guaranty  against  self  in- 
crimination. 48:  860 

[Statutes  affecting  privilege  as  to  crimi- 
nating question.  14  L.R.A.  407,  26  UELA. 
418. 

Constitutional  guaranty  against  self-in- 
crimination; equivalent  exemption  to  wit- 
ness.   1  L.R.A.(N.S.)  167.] 
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VI,  Credibility;  Impecuihment ;  CorrobO'^ 

ration. 

a.  Credibility. 

Of  Witness  Subject  to  Fits  of  Lunacy,  see 

supra,  21. 
Cross-Examination  to  Test  Credibility,  see 

•    supra,  163-165. 
Presumption   as   to  Truthfulness  of   Testi- 
mony of  Accused,  see  Evidence,  304. 
Credibility   of   Patentee's   Testimony   as   to 

Date  of  Invention,  see  Evidence,  2608. 
Credibility  of  Witness  as  Question  for  Jury, 

see  Trial,  97-100. 
Submission  of  Question  of  Bias  to  Jury,  see 

Trial,  465. 
Instructions    as    to    Credibility,    see   Trial, 

577-586. 
See  also  supra,  177,  181,  182;   infra,  235; 

Evidence,  2269-2273. 

204.  The  doctrine  that,  if  witnesses  con- 
cur in  proof  of  a  material  fact,  they  ought 
to  be  believed  in  respect  to  that  fact,  what- 
ever may  be  the  other  contradiction  in  testi- 
mony, should  be  received  with  caution.  The 
Santissima  Trinidad,  7  Wheat.  283,      5:  454 

205.  A  witness  who  testifies  to  an  affirma- 
tive is  entitled  to  credit  in  preference  to 
one  who  testifies  to  a  negative,  because  the 
latter  may  have  forgotten  what  actually 
occurred,  while  it  is  impossible  to  remember 
what  never  existed.  Stitt  v.  Huidekoper, 
17  Wall.  384,  21 :  644 
Cited  In  Ilawes  v.  Antisdel,  2  Bann.  &  Ard.  22, 

Fed.  Gas.  No.  6,234 — Jjookout  Mountain  R. 
Co.  V.  UoustOD,  44  Fed.  455 — Griffith  v.  Bal- 
timore &  O.  R.  Co.  44  Fed.  683— The  Rich- 
mond, 114  Fed.  211 — Paauhau  Sugar  Plan- 
tation Co.  V.  Palapala,  62  C.  C.  A.  557,  127 
Fed.  925 — Chicago  &  N.  W.  R.  Co.  v.  An- 
drews, 64  C.  C.  A.  404,  130  Fed.  70 — Allen 
V.  Bond,  112  Ind.  532,  14  N.  B.  492— In- 
diana, B.  &  W.  R.  Co.  V.  Hammock,  113 
Ind.  3,  14  N.  E.  737— Sullivan  v.  Hannibal 
&  St.  J.  R.  Co.  72  Mo.  197 — Rainey  v.  New 
York  C.  &  H.  R.  Co.  ^8  Hun,  490,  23  N.  Y. 
Supp.  80 — Brown  v.  Sullivan,  1  Misc.  164, 
20  N.  Y.  Supp.  634 — Haun  v.  Rio  Grande 
Western  R.  Co.  22  Utah,  359,  62  Pac.  908. 

206.  Where  a  witness  swears  to  a  fact  in 
respect  to  which  he  cannot  be  presumed 
liable  to  mistake, — as  the  country  of  his 
birth,  living  in  a  particular  place,  etc., — if 
the  fact  turns  out  otherwise,  courts  apply 
the  maxim,  FaUus  in  unOy  falaus  in  omni- 
bus. The  Santissima  Trinidad,  7  Wheat. 
283,  5: 454 
Cited  in  American  Bell  Teleph.  Co.  v.  People's 

Teleph.  Co.  22  Blatchf.  552,  22  Fed.  324^— 
Moore  v.  Jones,  13  Ala.  304 — Lehman  v. 
Marshall.  47  Ala.  377 — State  v.  Sexton,  10 
S.  D.  131,  72  N.  W.  84 — Oliver  v.  Cameron, 
MacArth.  &  M.  248 — Huber  v.  Teuber,  3  Mac- 
Arth.  498,  36  Am.  Rep.  110 — Coveney  v. 
Conlin,  20  App.  D.  C.  316^-State  ex  rel. 
Fleming  v.  Crawford,  28  Fla.  492,  14  L.R.A. 
259,  10  So.  118 — Skipper  v.  State,  59  Ga.  65 
— Campbell  v.  State,  3  Kan.  498 — Paulette 
V.  Brown,  40  Mo.  57 — Holdrege  v.  Watson, 
1  Herdman  (Neb.)  690,  96  N.  W.  67— Dell 
V.  Oppenhelmer,  9  Neb.  457,  9  N.  W.  51 — 
Buffalo  County  ▼.  Van  Sickle,  16  Neb.  368, 


20  N.  W.  261^Pea8e  v.  Smith,  61  N.  Y.  484 
— Deering  v.  Metcalf,  74  N.  Y.  506 — People  v. 
Chaplean,  121  N.  Y.  276,  24  N.  B.  469— Mead 
V.  McGraw,  19  Ohio  St.  64. 

207.  The  credibility  of  a  witness  who  has 
said  that  he  did  not  remember  hearing  a  cer- 
tain statement  cannot  be  attacked  by  prov- 
ing that  the  statement  was  made  in  his 
presence  by  another  person  who  is  not  a 
witness  in  the  case.  Goldsby  v.  United 
States,  160  U.  S.  70,  16  Sup.  Ct.  Rep.  216, 

40:343 

208.  The  cashier  of  a  bank  called  as  a 
witness  against  other  bank  officers  charged 
with  defrauding  the  bank  may  properly  be 
asked  if  he  had  any  experience  in  banking 
before  he  came  to  that  place,  as  affecting 
the  weight  to  be  given  to  his  testimony. 
Cochran  v.  United  States,  157  U.  S.  286,  15 
Sup.  Ct.  Rep.  628,  39:  704 

209.  In  order  to  show  the  value  of  wit- 
nesses' opinions  as  to  the  genuineness  of  the 
signatures  of  the  parties  to  a  note,  they  may 
be  permitted  to  testify  as  to  whether  they 
would  act  upon  such  signatures  if  they  came 
to  them  in  an  ordinary  business  transac- 
tion. Holmes  v.  Goldsmith,  147  U.  S.  150, 
13  Sup.  Ct.  Rep.  288,  37:  118 

210.  The  credibility  of  a  counselor  exam- 
ined .as  a  witness  in  regard  to  matters  dis- 
closed to  him  by  one  seeking  advice,  which 
he  refused,  is  not  affected  where  his  privi- 
lege was  not  claimed  by  anyone,  and  no  ob- 
jection was  made  to  his  testimony.  Luco  v. 
United  States,  23  How.  515,  16:  545 

211.  Where  the  plaintiff  in  a  Federal 
court  uses  the  depositions  of  defendant, 
taken  by  plaintiff  "as  under  cross-examina- 
tion," under  a  state  statute,  he  makes  de- 
fendant his  own  witness,  and,  though  not 
concluded  by  the  evidence,  he  cannot  con- 
tend that  defendant  is  unworthy  of  belief. 
Dravo  v.  Fabel,  132  U.  S.  487,  10  Sup.  Ct. 
Rep.  170,  33:  421 

b.  Impeachment, 

1.  Impeaching  Evidence, 

Review  of  Discretion  as  to,  see  Appeal  and 
Error,  4453. 

Instructions  as  to,  see  Trial,  582. 

Requested  Instruction  as  to  Use  of  Impeach- 
ing Evidence,  see  Trial,  741b. 

Party  Introducing  Certificate  of  Survey  of 
Vessel  in  Evidence  Cannot  Question  It, 
see  Trial,  30. 

See  also  supra,  207;  Evidence,  1989,  2192, 
2193. 

Editorial  notes. 

Impeachment  generally.    9:  475;  13:  779; 

16:  479 
[Right  to  impeach  one's  own  witness.    21 
L.R.A.  418.] 

Character  and  conduct  of  witness. 

See  also  infra,  224;  Evidence,  2625. 

212.  Character,   when  used  in   inquiring 
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as  to  the  character  of  a  witness  with  a  view 
to  impeach  him,  is  synonymous  with  reputa- 
tion.   Enode  ▼.  Williamson,  17  Wall.  586, 

21 :  670 

213.  Evidence  of  an  impeaching  witness  is 
properly  excluded  in  answer  to  the  question, 
**What  is  the  reputation  of  the  witness  for 
moral  character?"  Teese  v.  Huntingdon, 
23  How.  2,  16:  479 
Cited  in  Bird  v.  Halsy,  87  Fed.  679— Moulton 

y.  State,  88  Ala.  120,  6  L.R.A.  302,  6  Bo 
758— Majors  v.  State,  29  Ark.  113— Fletcher 
T.  State,  49  Ind.  132,  19  Am.  Rep.  673 — 
People  V.  Mills,  94  Mich.  638,  54  N.  W. 
488 — RudsdiU  v.  Sllngerland,  18  Minn.  383, 
Gil.  342— Moyer  v.  Moyer,  49  Pa.  212— 
Kennedy  v.  Upsbaw,  66  Tex.  453,  1  S.  W.  308 
— State  V.  Marks,  16  Utah,  208,  51  Pac.  1089. 

214.  An  impeaching  witness  must  speak 
from  his  o^'n  knowledge  of  what  is  general- 
ly said  of  the  impeached  witness  by  those 
among  whom  he  resides,  and  with  whom  he 
is  conversant.  Any  question  that  does  not 
call  for  such  knowledge  is  an  improper  one, 
and  ought  to  be  rejected.  Teese  v.  Hunt- 
ingdon, 23  How.  2,  16:  479 

215.  Witnesses  may  be  asked  if  they  know 
the  general  "reputation"  of  another  wit- 
ness for  truth,  instead  of  being  asked 
whether  they  know  his  general  "character," 
when  called  to  impeach  him.  The  word 
"character"  in  all  such  cases  is  synonymous 
with  reputation.  Knode  v.  Williamson,  17 
Wall.  586,  21 :  670 
Cited  in  People  v.  Markham,  64  Cal.  163,  49 

Am.  Rep.  700,  30  Pac.  620. 

216.  A  witness,  to  impeach  the  credit  of 
another,  must  know  what  is  generally  said 
of  the  witness  by  those  among  whom  he 
resides,  in  order  to  be  able  to  answer  the  in- 
quiry, either  as  to  his  general  character  or 
as  to  his  general  reputation  for  truth  and 
veracity.    Teese  v.  Huntingdon,  23  How.  2, 

16:  479 
Cited   in    Knight   ▼.    House,    29    Md.    198,    96 
Am.   Dec.    515 — Sloan   v.    Edwards,    61    Md. 
103. 

217.  A  witness,  to  impeach  the  credit  of 
another,  is  not  required  to  speak  from  his 
own  knowledge  of  the  acts  from  which  the 
reputation  of  the  witness  has  been  derived, 
nor  is  he  allowed  to  do  so.  Teese  v.  Hunt- 
ingdon, 23  How.  2,  16:  479 

218.  The  discretion  of  the  court  is  not  un- 
reasonably exercised  in  excluding  the  testi- 
mony of  an  impeaching  witness  to  an  in- 
quiry as  to  the  reputation  of  a  witness  for 
truth  and  veracity  several  years  before  the 
trial,  after  he  has  testified  to  his  inability 
to  answer  without  such  limitation  as  to 
time.    Teese  v.  Huntingdon,  23  How.  2, 

16:  479 

Cited   in   Brown   v.   Luehrs,    1   111.   App.    78 — 

Fry  V.  State,  96  Tenn.  470,   35  S.   W.  883. 

219.  As  the  law  cannot  fix  the  period  of 
time  which  will  make  evidence  of  character 
immaterial  for  remoteness,  it  must  necessar- 
ily be  left  to  the  discretion  of  the  court. 
Teese  v.  Huntingdon.  23  How.  2,  16:  479 
Cited  in  Rea  v.  Missouri,  17  Wall.  542,  21  L. 


ed.  709 — Clary  v.  Hardeeville  Brick  Co.  100 
Fed.  919 — Snow  v.  Grace,  29  Ark.  139— 
Lawson  v.  State,  32  Ark.  223 — McGaire  t. 
Keneflck,  111  Iowa,  150,  82  N.  W.  485 — 
Buse  V.  Page,  32  Minn.  116,  19  N.  W.  736. 

Inconsistent  statements  of  witness. 

On  Cross-Examination,  see  supra,  171. 
Laying  Foundation,  see  infra,  227-234. 
See  also  supra,  149,  151,  171;  Evidence, 
1849. 

220.  Contradictory  statements  by  witness 
cannot  be  admitted  at  a  trial  to  discredit 
testimony  given  by  him  before  a  commission. 
They  should  have  been  presented  at  the  hear- 
ing before  the  commission.  Conrad  v.  Grif- 
fey, 16  How.  38,  14:  835 
Cited  in  Mattoz  v.  United  States,  156  U.  S.  246, 

39  L.  ed.  412,  15  Sup.  Ct.  Rep.  337 — Griffitli 
V.  State,  37  Ark.  329 — Samuels  v.  Griffith. 
13  Iowa,  109 — Ely-Walker  Dry  Goods  Co. 
V.  McLaughlin,  87  Mo.  App.  118 — Unls  t. 
Charlton,  12  Gratt.  496. 

221.  Where  a  witness  for  a  railroad  com- 
pany testified  that  the  train  which  did  the 
injury  sued  for  was  going  10  miles  an  hour, 
evidence  that  he  had  stated  that  it  was  go- 
ing 15  miles  an  hour  is  competent  to  im- 
peach his  credibility,  where  he  denies  upon 
cross-examination  that  he  so  stated.  Dela- 
ware, L.  &  W.  R.  Co.  V.  Converse,  139  U.  S. 
469,  11  bup.  Ct.  Rep.  569,  35:  213 

222.  If  one  defendant  produce  in  evidence 
a  letter  from  his  codefendant  to  the  plain- 
tiff, the  latter  may  give  in  evidence  the  writ- 
ten declaration  of  the  codefendant  to  dis- 
credit the  representations  made  in  such  let- 
ter, by  showing  that  the  writer  had,  at  an- 
other time,  given  a  very  different  account  of 
the  same  transaction.  Riggs  ▼.  Lindsay,  7 
Cranch,  500,  3:  419 

223.  A  paper  in  the  handwriting  of  a  de- 
ceased cosurety  of  the  defendant  is  inadmis- 
sible to  show  that  the  testimony  of  other 
witnesses  is  not  consistent  with  an  appraise- 
ment which  they  made  pursuant  to  an  order 
of  the  court.  Very  v.  Watkins,  23  How. 
469,  16: 522 

224.  Testimony  as  to  the  admissions  and 
conduct  of  a  person  cannot  be  impeached  by 
the  statements  of  such  person  to  a  third 
party  as  to  the  character  of  the  witness. 
Maryland  use  of  Markley  v.  Baldwin,  112 
U.  S.  490,  5  Sup.  Ct.  Rep.  278,        28:  822 

225-226.  Declarations  of  a  witness,  intro- 
duced, not  merely  to  contradict  his  testi- 
mony on  cross-examination,  but  aa  evidence 
of  the  facts  which  he  declares,  are  not  inad- 
missible because  the  iMirty  offering  such  evi- 
dence may,  by  extending  the  cross-examina- 
tion of  the  witness  to  such  facts,  have  made 
him  his  own  witness.  Fourth  Nat.  Bank  v. 
Albaugh,  188  U.  S.  734,  23  Sup,  Ct.  Rep. 
450,  .  47:673 

2.  Laying  Foundation. 

See  also  supra,  157,  171. 
227.  Contradictory  declarations  of  a  wit- 
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ness,  whether  oral  or  in  writing,  made  at 
another  time,  cannot  be  used  for  the  purpose 
of  impeachment  until  the  witness  has  been 
examined  upon  the  subject  and  his  attention 
particularly  directed  to  the  circiunstances  In 
such  a  way  as  to  give  him  full  opportunity 
for  explanation  or  exculpation.  If  the  con- 
tradictory declaration  is  in  writing,  ques- 
tions as  to  its  contents  without  the  produc- 
tion of  the  instrument  itself  are  ordinarily 
inadmissible.  The  Charles  Morgan  v. 
Kouns  (The  Charles  Morgan)  115  U.  S.  69, 
5  Sup.  Ct.  Rep.  1172,  29:  316 

Cited  in  Mattoz  ▼.  United  States,  166  U.  S. 
246,  39  L.  ed.  412,  15  Sup.  Ct.  Rep.  337 — 
Michigan  F.  &  M.  Ins.  Co.  t.  Wich,  8  Colo. 
App.  418,  46  Pac.  687 — Carder  v.  Primm,  62 
Mo.  App.  108 — Kelly  y.  Stewart,  93  Mo.  App. 
57 — State  ▼.  Jones,  29  8.  C.  227.  7  S.  E.  296. 

228.  Before  former  declarations  of  a  wit- 
ness can  be  used  to  impeach  or 'contradict 
him,  his  attention  must  be  called  to  those 
declarations,  with  particularity  as  to  time, 
place,  and  circumstances,  so  that  he  can 
deny  or  explain  them.  Ayers  v.  Watson,  132 
U.  S.  394,  10  Sup.  Ct.  Rep.  116,  33:  378 
Distinguished  In  Mattox  v.  United  States,  156 

U.   S.   247,  89  L.  ed.  413,  15  Sup.  Ct.   Rep. 
837. 

Cited  In  Ayers  v.  Watson,  137  U.  S.  585.  34 
L.  ed.  804,  11  Sup.  Ct.  Rep.  201— United 
States  V.  Well,  35  Ct.  CI.  80— Clary  v.  Har- 
deevllle  Brick  Co.  100  Fed.  918 — Carpenter  v. 
State,  62  Ark.  305,  36  S.  W.  900— State  v. 
WiffKrlns,  50  La.  Ann.  333,  23  So.  334 — 
Ely-Walker  Dry  Goods  Co.  v.  McLaughlin, 
87  Mo.  App.  118— McNeally  v.  State,  5  Wyo. 
65,  36  Pac.  824. 

229.  In  order  to  impeach  a  witness  by 
showing  his  contradictory  statements  on  oth- 
er occasions,  his  attention  must  be  first 
called  to  the  time,  place,  and  circumstances 
of  the  statements,  whether  they  are  in  writ- 
ing or  were  made  orally.  Chicago,  M.  &  St. 
P.  R.  Co.  V.  Artery,  137  U.  S.  507,  11  Sup. 
Ct.  Rep.  129,  34:  747 
Cited  in   Mattox  y.  United   States,   156  U.   S. 

246,  39  L.  ed.  137,  16  Sup.  Ct.  Rep.  337. 

230.  A  letter  written  by  a  witness  cannot 
be  received  in  evidence  for  the  purpose  of 
impeaching  him,  unless  his  attention  has 
been  first  called  to  it.  Gregory  Consol.  Min. 
Co.  V.  Starr,  141  U.  S.  222,  11  Sup.  Ct.  Rep. 
914,  35: 715 

231.  Witness  cannot  be  impeached  by  con- 
tradictory statements  made  to  others  with- 
out being  told  their  names,  and  the  facts  to 
which  they  will  testify,  and  then  asked 
whether  or  not  he  made  such  statements. 
Conrad  v.  Griffey,  16  How.  38,  14:  835 
Cited  in  The  Charles  Morgan  (The  Charles  Mor- 

gan  V.  Kouns)    115  U.  S.  77,  29  L.  ed.  319, 

5  Sup.  Ct.  Rep.  1172 — The  J.  W.  Everman, 
2  Hughes,  24.  Fed.  Cas.  No.  7,591 — Brad- 
ford V.  Barclay,  39  Ala.  37 — St.  Louis,  I.  M. 

6  S.  R.  Co.  V.  Sweet,  57  Ark.  298,  21  S.  W. 
587 — ^Aneals  v.  People,  134  111.  414,  25  N.  E. 
1022 — ^Ryerson  v.  Abington,  102  Mass.  531 — 
Gregory  v.  Cheatham,  36  Mo.  161 — Reno  Mill 
&  Lumber  Co.  v.  Westerfleld,  26  Nev.  337,  67 
Pac.  961— Rice  v.  Rice,  43  App.  Div.  461,  60 
N.  Y.  Supp.  97— State  v.  Wright,  75  N.  C. 
440— Runyan   y.   Price,    15   Ohio   St.    12,   86  | 


Am.  Dec.  459 — State  y.  Jones,  29  S.  C.  228. 
7  S.  E.  296 — ^New  York,  P.  &  N.  R.  Co.  v. 
Kellam,  83  Va.  860,  3  S.  B.  703 — Thompson 
y.    Territory,    1    Wash.    Terr.    554. 

232.  Subsequent  declarations  of  the  ven- 
dor, tending  to  show  that  a  transaction 
was  in  fraud  of  creditors,  are  inadmissi- 
ble to  contradict  his  testimony  given  as  a 
witness  in  behalf  of  the  vendee,  where  no 
proper  foundation  has  been  laid  for  the  ad- 
mission of  the  impeachinff  evidence.  Win- 
chester &  P.  Mfg.  Co.  V.  Creary,  116  U.  S. 
161,  6  Sup.  Ct.  Rep.  369,  29:  591 
Cited  in   Josephi  v.   Furnish,   27   Or.   266,   41 

Pac.  424. 

233.  Laying  the  proper  foundation  for  im- 
peaching statements  of  a  witness  by  inter- 
rogating him  as  to  them  cannot  be  excused 
because  it  is  impossible,  so  as  to  permit  the 
impeachment  of  a  deceased  witness  whose 
former  testimony  is  read,  by  his  statements 
made  after  the  former  trial.  Mattox  v. 
United  States,  156  U.  S.  237,  15  Sup.  Ct. 
Rep.  337,  39:  409 
Cited  in  United  States  y.  Weil,  35  Ct.  Q.  80 — 

Ely- Walker  Dry  Qoods  v.  McLaughlin,  87 
Mo.  App.  119 — State  v.  Taylor,  56  S.  C.  369, 
34  S.  E.  939. 

234.  Where  three  trials  of  the  same  case 
have  been  had,  in  each  of  which  the  same 
deposition  of  the  same  witness  has  been 
given  in  evidence,  in  the  taking  of  which  he 
was  cross-examined,  and  on  those  trials  no 
reference  was  made  to  a  former  deposition 
of  his  in  another  suit,  nor  any  attempt  to 
call  his  attention  to  it,  and  by  his  death 
subsequently  he  is  placed  beyond  the  power 
of  explanation,  then  on  a  fourth  trial  of  the 
case,  contradictory  declarations  of  his  in 
such  former  deposition  cannot  be  used  to  im- 
peach his  testimony.  Ayers  v.  Watson,  132 
U.  S.  394,  10  Sup.  Ct.  Rep.  116,      33:  378 

c.  Corrohoration. 

Memoranda  to  Corroborate  Witness,  see  Evi- 
dence, 1352,  1353. 
See  also  Evidence,  1285,  2043. 

235.  The  doctrine  that,  if  witnesses  con- 
cur in  proof  of  a  material  fact,  they  ought 
to  be  believed  in  respect  to  that  fact,  what- 
ever may  be  the  other  contradiction  in  testi- 
mony, should  be  received  with  caution,  if 
at  all.  The  Santissima  Trinidad,  7  Wheat. 
283,  5: 454 

235a.  Where  one  party  offered  in  evidence 
previous  declarations  made  by  a  witness  of  . 
the  other  party,  contradicting  the  evidence 
he  had  given,  evidence  that  subsequently  the 
witness  had  made  declarations  in  harmony 
with  his  testimony  was  inadmissible.     Con- 
rad V.  Griffey,  11  How.  480,  13:  779 
Cited  In  Adams  v.  Thornton,  82  Ala.  264,  8  So. 
20— State  v.  Caddy,  15  S.  D.  176.  91  Am.  St. 
Rep.  666,  87  N.  W.  927— Stolp  v.  Blair,  68 
111.  544— Chicago  City  R.  Co.  v.  Matthieson, 
113  111.  App.  255 — Cloud  County  v.  Vlckers. 
62  Kan.  30,  61  Pac.  391— Stirn  v.  Nelson,  6.-> 
Kan.  423,   70  Pac.  355— State  v.  Carter,  51 
La.  Ann.  447,  25  So.  385 — McAleer  y.  Hor- 
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sey.  35  Hd.  465 — Baltimore  City  Pass.  R.  Co. 
V.  Knee,  83  Md.  78,  34  Atl.  252— Head  v. 
State,  44  Miss.  751— SIIte  v.  Plckard,  10 
Utah,  88,  37  Pac.  86— State  v.  Flint,  60  Vt. 
316,  14  Atl.  178. 

236.  Where    evidence    has    been    offered 
against  the   testimony  of  a  witness  under 
oath,  in  order  to  impeach  his  veracity  by 
proving  that  he  has  given  a  different  ac- 
count at  another  time,  it  is  not,  in  general, 
admissible  to   show   that   he  has  at  other 
times  given  the  same  account  which  he  has 
sworn  to,  in  order  to  corroborate  his  testi- 
monv.    Ellicott  v.  Pearl,  10  Pet.  412,  9:  475 
Cited  In  State  v.  Caddy,  15  S.  D.  176,  91  Am. 
St.  Rep.  666,  87  N.  W.  927— Stolp  v.  Blair, 
68  111.  544 — Chicago  City  R.  Co.  v.  Matthle- 
son,  113  111.  App.  255 — Stlrn  v.  Nelson,  65 
Kan.  423,  70  Pac.  355 — McAleer  v.  Horsey, 
35  Md.  465— Sllva  v.  Plckard,  10  Utah,  88, 
37    Pac.    86 — Repass    v.    Richmond,    09    Va. 
516,  39  S.  E.  160 — State  v.  Manville,  8  Wash. 
524,    36   Pac.   470 — Roebke  v.    Andrews,    26 
Wlfc.  833. 


WOIiFP  ISLAND. 

Ownership  of,  see  Boundaries,  46,  47. 


WOMBN. 

Eligibility  to  Practice  Law,  Federal  Ques- 
tion as  to,  see  Appeal  and  Error,  1572. 

As  Citizens,  see  Citizens,  12,  21-24. 

Equal  Protection  and  Privileges  of,  see  Con- 
stitutional Law,  184-187. 

Right  to  Vote,  see  Constitutional  Law,  173. 

Due  Process  in  Denying  Right  of  Suffrage 
to,  see  Constitutional  Law,  485. 

Excluding  Women  from  Saloons,  see  Consti- 
tutional Law,  904. 

Prescribing  Limits  for  Dwellings  of  Lewd 
Women,  see  Constitutional  Law,  905. 


WOOD. 

Duty  on  Wood  and  Manufactures  Thereof, 
see  Duties,  V.  d,  9. 


WOOL. 

Duty  on  Wool  and  Woolen  Manufactures, 
see  Duties,  V.  d,  10. 


^•» 


WORK. 


On  Mining  Claim,  see  Publication,  6. 


WORK  OF  NECESSITY. 

Sailing  of  Vessel  Engaged  in  Commerce  as, 
see  Sunday,  7. 


WORN  COINS. 

As  Legal  Tender,  see  Money,  9. 


WORSHIP. 

Freedom  of,  see  Constitutional  Law,  IV.  d. 


WORSTED. 


Duty  on,  see  Duties,  236-239. 


WRECKING. 

Admiralty  Jurisdiction  to  Enforce  Contract 

as  to  Wrecking,  see  Admiralty,  276. 
Jurisdiction  of  Offense    of    Taking    Goods 

from   Wrecked  Vessel,  see   Admiralty, 

123. 
Validity  of  Sale  of  Wreck,  see  Salvage,  15. 
Applicability  of   Limited   Liability   Act   to 

Attempts  to  Save  Wreck,  sec  Shipping, 

379. 


WRECKING  BOATS. 

Liability  of,  to  Capture,  see  Prize  and  Gap> 
ture,  56. 


WRIT  AND  PROCESS. 

J.  In  Oeneralf  IS. 
II.  Nature  and  Validity,  0*13. 
a.  In  Oeneralf  6. 
h.  Necessity f  7-9. 
c.  Formal  Requisites^  10-lBm 

III.  Service,  14^10S. 

a.  In  Oeneralf  14^-23. 

b.  Where  Served,  24-34. 

c.  Upon  Whom,  34a-77. 

1.  In  General,  34a-44. 

2.  Corporations,  45-77. 

a.  In  General,  4S-6. 

b.  Foreign      CorporaHomBf 

47-77. 

d.  Sufficiency  of  Service,  78*92. 

1.  In  General,  78-80. 

2.  Constructive    Service    Om^ 

erally,  8 IS. 

3.  By  Publication,  8Sa-92. 

e.  Privilege  from  Service,  93-108. 

1.  In  General,  93-4. 

2.  From,  Arrest,  9S-106. 

3.  Waitfer  of  Privilege,  107-8. 

IV.  Return, *  Proof,  109-22. 

Waiver  of,  by  Appearance,  see  Appearance, 

IL 
In  Bankruptcy  Proceedings,  see  Bankruptcr, 

65,  72.  ' 

General    Power    of    Federal     Courts, 

Courts,  V.  e,  10. 
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Power  of  Courts  Generally  in  Enforcement 
of  their  own  Judgments,  see  Courts,  44, 
45. 

Conformity  of  Federal  to  State  Practice,  see 
Courts,  V.  e,  5. 

Ancillary  Jurisdiction  to  Protect  or  Aid 
Process  or  Rectify  Acts  Done  under  it, 
see  Courts,  1070-1074. 

Inclusion  in  Record  as  Curing  Defective  Al- 
legation of  Jurisdiction,  see  Courts, 
1151. 

Right  of  Federal  Courts  to  Issue  Process, 
and  General  Form  Thereof,  see  Courts, 

V.  e,  5,  6. 

Writs  Directed  to  Other  Courts  or  Their 
Ofiicers,  as  an  Interference,  see  Courts, 

VI.  d. 

Power  to  Issue  Prerogative  Writs  in  Terri- 
tories, see  Courts,  372. 

Priority  in  Jurisdiction  as  Dependent  upon 
Priority  of  Issuance  or  of  Service,  see 
Courts,  1570. 

Requiring  Circuit  Court  to  Use  Process  in 
Aid  of  Inquiries  before  Interstate  Com- 
merce Commission,  see  Interstate  Com- 
merce Commission,  4. 

Conformity  of  Judgment  to,  see  Judgment, 
II.  f . 

Delivery  to  Officer  as  Commencement  of  Ac- 
tion, see  Limitation  of  Actions,  591-593. 

Liabilities  Generally  for  Acts  Done  under 
Process  or  Official  Order,  see  Officers, 
68-71. 

Mode  of  Raising  Objection  to  Variance  be- 
tween Writ  and  Declaration,  see  Plead- 
ing, 661-664. 

Summary  Process  to  Collect  Amount  Due 
Government,  see  Search  and  Seizure,  2 

Duty  of  Sheriff  as  to  Execution  of,  see  Sher- 
iff, 2,  3. 

General  Power  of  State  over  its  Own  Pro- 
cedure, see  States,  IV.  j. 

Subordination  of  Other  Courts  and  their 
Process  to  Supreme  Court,  see  Supreme 
Court  of  the  United  States,  16,  17. 

Writ  of  Error,  see  Appeal  and  Error. 

Writ  of  Assistance,  see  Assistance. 

Writ  of  Attachment,  see  Attachment. 

Writ  of  Audita  Querela,  see  Audita  Querela. 

Writ  of  Certiorari,  see  Certiorari. 

Executions,  see  Execution. 

Writ  of  Habeas  Corpus,  see  Habeas  Corpus. 

Writ  of  Inquiry,  see  Damages,  356-359; 
Jury,  23,  24. 

Writ  of  Error  Coram  Nobis,  see  Appeal  and 
Error,  28. 

Writ  of  Error  Coram  Vobis,  see  Appeal  and 
Error,  3103;  Judgment,  1160-1163, 
1206;   Removal  of  Causes,  33. 

Writ  of  Mandamus,  see  Mandamus,  III.  d. 

Writ  of  Ne  Exeat,  see  Ne  Exeat. 

Writ  of  Possession,  see  Possession. 

Writ  of  Prohibition,  see  Prohibition. 

Writ  of  Quo  Warranto,  see  Quo  Warranto. 

Subpoena,  see  Subpoena. 

Writ  of  Right,  see  Writ  of  Right. 

Writ  of  Inhibition  see  Writ  of  Inhibition. 

Writ  of  Sequestration,  see  Writ  of  Seques- 
tration. 
U.  S.  Dig.--373 


/.  In  OeneraU 

Abuse  of  process. 

Jurisdiction  in  Federal  Court  to  Pre- 
vent Abuse  of  its  Own  Process,  see 
Courts,  1070. 

See  also  infra,  23,  26. 

1.  The  powers  both  of  courts  of  equity 

and  courts  of  law  over  their  own  process  to 

prevent  abuse,  oppression,  and  injustice  are 

inherent  and  equally  extensive  and  efficient. 

Krippendorf  v.  Hyde,  110  U.  S.  276,  4  Sup. 

Ct.  Rep.  27,  28:  145 

Cited  in  Oumbel  v.  Pitkin,  124  U.  8.  143,  31 

L.  ed.  378,  8  Sup.  Ct.  Rep.  379 — Put-in-Bay 

Waterworks,   Light  &  R.   Co.   v.   Ryan,   181 

IT.  8.  433,  45  L.  ed.  938,  21  Sup.  Ct.  Rep. 

709 — Raisin   ▼.   Statham,   22   Fed.   146 — Mc- 

Oriff   V.    Baldwin,    23    Fed.    224 — Naumburg 

V.  Hyatt,  24  Fed.  902 — Connor  v.  Tennessee 

C.  R.  Co.  64  L.R.A.  694,  48  C.  C.  A.  738,  109 

Fed.  938 — Brady  v.  Johnson,  75  Md.  467,  20 

L.R.A.  742,  26  Atl.  49 — Apreda  v.  Romano, 

24  W.  N.  C.  126. 

2-3.  A  wrongful  use  of  the  powers  and 
processes  of  the  court  for  the  purpose  of  ma- 
liciously preventing  the  performance  of  a 
contract  cannot  be  recognized  as  among  the 
legitimate  means  of  contest  and  competition. 
Angle  V.  Chicago,  St.  P.  M.  A  O.  R.  Co.  151 
U.  S.  1,  14  Sup.  Ct.  Rep.  240,  38:  55 

Cited  In  Randolph  ▼.  Allen,  19  C.  C.  A.  871,  41 

U.  S.  App.  117,  73  Fed.  41. 

Amendment. 

Amendment  of  Writ  of  Error,  see  Ap- 
peal and  Error,  3067-3089. 

Amendment  of  Appeal,  see  Appeal  and 
Error,  3066. 

Necessity  of  New  Process  on  Amended 
Bill,  see  Pleading,  187. 

4.  [In  case  of  variances,  the  writ  may  be 
amended  by  the  precipe,  and  the  execution 
by  the  judgment.  Black  v.  Wistar  (Pa. 
Sup.  Ct.)  4  Dall.  267,  1:  828] 

5.  Where  the  original  writ  has  fulfilled 
its  function  by  bringing  the  defendant  into 
court,  its  loss  does  not  affect  the  action  of 
the  plaintiff;  and  it  is  a  matter  resting  in 
the  discretion  of  the  court,  upon  ascertain- 
ing the  defective  state  of  the  record,  to  sup- 
ply the  deficiency.  York  A,  C.  R.  Co.  v. 
Myers,  18  How.  246,  15:  380 


71.  NiUure  and  Validity. 
a.  In  Qeneral. 

Exclusiveness  of  Possession  under  Process, 
Generally,  see  Courts,  VI.  g,  1. 

Limitation  to  Territorial  Boundaries  of 
State,  see  Courts,  347,  350. 

Nullity  of  Sales  under  Void  Process,  see  Ju- 
dicial Sale,  46-48. 

6.  A  rule  upon  the  incumbent  to  show 
cause  why  he  refuses  to  surrender  his  office, 
and  for  service  of  this  rule  upon  him  in  pur- 
suance of  a  state  statute,  is  process,  and, 
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when  served,  is  sufficient  to  bring  the  incum- 
bent into  court.  Kennard  v.  Louisiana  ex 
rel.  Morgan,  92  U.  S.  480,  23:  478 

h.  NeoessUy. 

Necessity  of  Process  on  Cross  Bill  Against 
Infant  Complainant,  see  Infants,  39. 

Amended  bill. 

7.  An  Amended  bill  is  esteemed  a  part  of 
the  original  bill  and  a  continuation  of  the 
suit.  New  process  is  not  necessary  upon 
an  amended  bill  as  to  defendants  who  are  al- 
ready before  the  court.  French  v.  Hay 
(French  v.   Stewart)    22   Wall.  238, 

22:864 

8-9.  Where  a  petition,  filed  subsequent  to 
a  decree,  instituted  a  new  litigation  on  new 
and  distinct  issues  not  raised  by  the  origi- 
nal pleadings,  and  which  could  not  have 
been  properly  raised  by  amendment  and  be- 
tween parties  who  were  complainants  in  the 
original  cause,  service  of  process  on  the  par- 
ties against  whom  relief  is  sought  is  neces- 
sary. Smith  V.  Woolfolk,  115  U.  S.  143,  5 
Sup.  Ct.  Rep.  1177,  29:  357 

Cited  in  Great  Western  Teleg.  Co.  v.  Pordy, 
162  U.  S.  336,  40  L.  ed.  990,  16  Sup.  Ct 
Rep.  810 — Brooks  v.  Dun.  61  Fed.  147 — 
Sheffield  &  B.  Coal,  I.  &  R.  Co.  ▼.  Newman, 
23  C.  C.  A.  465,  41  U.  S.  App.  766,  77  Fed. 
79a— Gregory  v.  Pike,  25  C.  C.  A.  60,  50 
U.  S.  App.  4,  79  Fed.  622 — Jewett  v.  Iowa 
JjELua  Co.  64  Minn.  588,  58  Am.  St  Rep. 
555,  67  N.  W.  639. 

c.  Formal  Bequisitea. 

Nonprejudicial  Error  as  to  Form,  see  Ap- 
peal and  Error,  4983. 

Validity  of  Commitment  not  in  Name  of 
United  States,  see  Bankruptcy,  72. 

In  Supreme  Court,  see  Supreme  Court  of  the 
United  States,  144. 

See  also  Trial,  872. 

10.  [An  alias  capias  must  be  tested  of 
the  term  to  which  the  original  writ  was  re- 
turned; and  a  retrospective  teste  for  su 
long  as  four  years  will  not  be  allowed. 
United  States  y.  Parker  (C.  Ct.)  2  Dall. 
373,  1:421] 

11.  [In  Pennsylvania  a  writ  may  be  re- 
turnable to  the  last,  as  well  as  the  first, 
day  of  a  teim.  Ewing  v.  M*Nair  (Pa.  Sup. 
Ct.)  2  Dall.  269,  1:377] 

Seal. 

12.  Any  process  issuing  from  a  court 
which  by  law  is  required  to  authenticate 
such  process  with  its  seal  is  void  if  issued 
without  a  seal.  Mtaa,  Ins.  Co.  v.  Doe  ex 
dem.  Hallock  {MtxiA  Ins.  Co.  v.  Hallock)  6 
Wall.  556,  18:  948 
Diatinguiahed  In  Choate  v.   Spencer,  13  Mont. 

134,    20    L.R.A.   429,   40   Am.   St   Rep.   425, 
32  Pac.  651. 

Cited  In  Wolf  v.  Cook,  40  Fed.  434 — Leas  v. 
Merriman,  132  Fed.  512 — Rose  v.  iDgri'am, 
9S  Ind.  276 — Gordon  ▼.  Bodwell,  59  Khu. 
52,    68    Am.    St.    Rep.    341,    51    Pac    906— 


Choate  v.  Spencer,  13  Mont  133,  20  L.B.A. 
428,  40  Am.  St  Rep.  425,  32  Pac.  651 — 
Kipp  V.  Burton,  29  Mont.  100,  63  L.R.A. 
327,  101  Am.  St  Rep.  544.  74  Pac.  85 — 
Re  Road,  8  Northampton  Co.  Rep.  87— B« 
Private  Road.  25  Pa.  Co.  Ct  807. 

13.  A  warrant  of  a  commissioner  of  the 
United  States  not  having  a  seal  of  office,  and 
not  being  required  to  affix  a  seal  thereto,  is 
not  void  for  the  omission  of  a  seat  Starr 
V.  United  Stetes,  153  U.  8.  614,  14  Sup.  Ct 
Rep.  919,  88:  841 

Cited  In  Nixon  v.  United  States,  82  Fed.  29. 

Editorial  note. 

[Eflfect  of  writ  without  seal  of  court    20 

L.RA.  424.] 


III.  Service, 
a.  In  OeneraJl* 

Seizure  of  Property  as  Constructive  Notioe, 
see  supra,  243. 

Service  of  Writ  of  Error,  see  Appeal  and 
Error,  IV.  e,  5. 

Of  Citation  or  Notice  on  Appeal,  see  Appeal 
and  Error,  IV.  j,  2. 

Appellate  Jurisdiction  on  Question  of  Suf- 
ficiency of  Service,  see  Appeal  and  Er- 
ror, 908-911. 

Waiver  of,  by  Appearance,  see  Appearance, 
II. 

Acceptance  of  Service  as  Appearance,  see 
Appearance,  8. 

Effect  of  Service  on  Defendant  in  District 
where  He  may  be  Found,  as  Supporting 
Suit  in  that  District,  see  Courts,  V.  c, 
7,  a. 

Presumption  of  Service,  se  Evidence,  573. 

Necessity  of  Record  Showing  Time  of  Serv- 
ice, see  Judgment,  44. 

Effect  of  Eluding  Service  on  Running  of 
Limitations,  see  Limitation  of  Actions, 
329-331,  672. 

Service  of  as  Commencement  of  Action,  see 
Limitation  of  Actions,  591-594. 

Liability  of  Marshal  for  Neglect  in  Serving 
Process,  see  Marshal,  II.  a. 

Duty  of  Diligence,  see  Marshal,  5,  6. 

Waiver  of  Irregularity  in,  see  Pleading,  31. 

Repeal  of  Statute  for  Service  by  Marshal 
after  Expiration  of  Term,  see  Statutes, 
636. 

Question  of  Law  or  Fact,  see  Trial,  432. 

Process  to  Secure  Attendance  of  Witness, 
see  Witnesses,  II. 

On  Defendants  to  Cross  Bills,  see  Parties, 
135. 

Mode  of  Serving  Notice  in  Admiralty,  see 

Admiralty,  333. 
Necessity  of  Service  in  Case  of  Attachment 
Proceedings  in  Admiralty,   see  Admi- 
ralty, 100. 
Necessity  in  Divorce  Suit,  see  Divorce  and 

Separation,  7. 
Necessity  of  Service  on  Infant  in  Federal 

Court,  see  Infants,  36. 
Necessity  of  Serving  Nonresident  Infant,  see 
Infants,  67. 
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Necessity  of  Service  to  Validity  of  Judg- 
ment, see  Judgment,  III.  c;  1038. 

Personal  Judgment  against  Nonresident 
Partner  Not  Personally  Served,  see 
Judgment,  78. 

Collateral  Attack  for  Lack  of  Service,  se^ 
Judgment,  431. 

Necessity  of  Notice  to  Complainant  on  Sup- 
plemental Bill,  see  Judgment,  708. 

Necessity  of  Jurisdiction  to  Support  Judg' 
ment,  see  Judgment,  III.  b,  1. 

Necessity  to  Create  Lis  Pendens,  see  Lis 
Pendens,   8. 

Due  Process  in  Judgment  without  Service, 
see  Constitutional  Law,  701-703. 

Lack  of  Service  Cured  by  Appearance,  see 
Constiutional  Law,  720-724. 

Effect  of  Lack  of  Service  on  Right  to  En- 
force Attachment  in  Cause  Removed  to 
Federal  Court,  Removal  of  Causes,  433. 

Abuse  of  Process,  see  also  supra,  1,  2 ;  infra, 
26. 

14-23.  If  a   person   is   induced  by   false 
representations  to  come  within  the  jurisdic- 
tion of  a  court  in  order  to  serve  process  up- 
on  him,   and   process   is   there   served,  the 
court  will,  on  motion,  set  the  process  aside. 
Fitzgerald  &  M.  Constr.  Co.  v.  Fitzgerald, 
137  U.  S   98,  11  Sup.  Ct.  Rep.  36,      34:  608 
Cited  In  Goldey  ▼.  Morning  News,   156  U.   S. 
622,   39   U   ed.   518,    15    Sup.    Ct.   Rep.   559 
— Barrow  S.  S.  Co.  ▼.  Kane,  170  U.  S.  Ill, 
42  L.  ed.  968,  18  Sup.  Ct.  Rep.  526 — Capwell 
V.   Slpe,  21  Fed.  668 — Bluefleld  Waterworks 
&  ImproT.  Co.  V.  Sanders,  11  C.  C.  A.  236, 
25    U.    8.    App.    70,    68    Fed.    337 — United 
States  Graphite  Co.  v.  Pacific  Graphite  Co. 
68  Fed.  444. 

h.  Where  Served. 

Service  of  Garnishee  Process  on  Nonresi- 
dent, see  Courts,  353,  354. 

Necessity  of  Serving  Within  Territorial  Ju- 
risdiction, see  Judgment,  220,  221a. 
221b. 

See  also  infra,  113,  115. 

Beyond  territorial  Jurisdiction. 

Federal  Courts,  see  infra,  27-32. 

Service  on  Nonresident  by  Publication, 
see  infra,  87.a-92. 

Sufficiency  to  Sustain  Personal  Judg- 
ment, see  Judgment,  204. 

Process  to  Secure  Attendance  of  Wit' 
ness,  see  Writ  and  Process,  3-5. 

See  also  Courts,  347,  350;  Venue,  7. 

24.  The  process  of  a  state  court  does  not 
and  cannot  run  beyond  the  territorial  limits 
of  that  state.  Tioga  R.  Co.  v.  Blossburg  & 
C.  R.  Co.  20  Wall.  137,  22:  331 
Cited  in  Moore  v.  Genoett,  2  Tenn.  Ch.  378. 

25.  Process  cannot  reach  a  party  beyond 
the  territorial  jurisdiction  of  the  court. 
Pennoyer  v.  Neff,  95  U.  S,  714,  24:  565 
Cited  In   Borcherllng  v.   United  States,   35  Ct. 

CI.  336 — Wilson  v.  Sellgman,  36  Fed.  154 — 
The  Willamette  Valley,  62  Fed.  801 — Comp- 
toD  v.  Jesup,  15  C.  C.  A.  418,  31  U.  S.  App. 
486,  68  Fed.  284 — ^tna  L.  Ins.  Co.  v.  Lyon 
County,  95  Fed.  331 — Guarantee  Trust  *  8. 


D.  Co.  V.  Delta  &  Pine-Land  Co.  48  C.  C. 
A.  400,  104  Fed.  9 — Denny  v.  Ashley,  12 
Colo.  167,  20  Pac.  831 — Bartels  v.  Souchon, 
48  La.  Ann.  786,  19  So.  941— Pullen  v.  Hill- 
man,  84  Me.  132,  30  Am.  St.  Rep.  840,  24 
Atl.  795 — Cudabac  v.  Strong,  67  Miss.  709, 
7  So.  543 — ^Robinson  v.  Kind,  23  Nev.  840, 
47  Pac.  977— Shepard  v.  Wright,  113  N.  Y. 
585,  21  N.  E.  724— Wallace  v.  United  Elec- 
tric Co.  29  Pa.  Co.  Ct.  622 — Emanuel  v. 
Ferris,  63  S.  C.  120,  41  S.  E.  20— Franz 
Falk  Brewing  Co.  v.  Hirsch,  78  Tex.  196, 
14  S.  W.  450 — Maddox  v.  Craig,  80  Tex. 
602.  16  S.  W.  328— Texas  &  P.  R.  Co.  v. 
Gay,  86  Tex.  586,  25  L.R.A.  56,  26  S.  W. 
599 — M.  T.  Jones  Lumber  Co.  v.  Rhoades, 
17  Tex.  Civ.  App.  671,  41  S.  W.  102. 

26.  No  judicial  process  can  have  any  law- 
ful authority  outside  of  the  limits  of  the 
jurisdiction  of  the  court  or  judge  by  whom 
it  is  issued; 'and  an  attempt  to  enforce  it 
beyond  those  boundaries  is  lawless  violence. 
Ableman  v.  Booth,  21  How.  506,  16:  169 
Cited  in  The  Willamette  Valley,  62  Fed.  300— 

Re  Grice,  79  Fed.  638 — Re  Anderson,  94 
Fed.  495 — Burton  v.  Burton,  45  Hun,  71 
^De  Meli  v.  De  Meli,  120  N.  Y.  495,  17  Am. 
St.  Rep.  652,  24  N.  E.  996— Texas  &  P.  R. 
Co.  v.  Gay,  86  Tex.  586,  25  L.R.A.  56,  26 
S.  W.  599 — Territory  v.  Nelson,  2  Wyo.  871 
— Klngen  v.  Kelley,  8  Wyo.  581,  15  L.R.A. 
184,  28  Pac.  36. 

26a.  Personal  service  obtained  in  another 
state  in  conformity  to  the  requirements  of  a 
code  is  sufficient  to  sustain  a  decree  setting 
aside  a  conveyance  of  land.  Wehrman  v. 
Conklin,  155  U.  S.  314,  15  Sup.  Ct.  Rep.  129, 

39:  167 
Cited  In  Johnson  v.  Hunter,  127  Fed.  223. 

26b.  The  general  provision  for  the  insti- 
tution of  suits  against  absent  and  nonresi- 
dent defendants  by  service  of  five  days' 
notice,  in  Tex.  Code,  art.  1230,  which  does 
not  specially  mention  any  class  of  actions, 
is  applicable  to  all  cases  where,  under  recog- 
nized principles  of  law,  suits  may  be  insti- 
tuted against  nonresident  defendants;  and 
therefore  includes  a  suit  to  enforce  an  equi- 
table lien  on  land  for  purchase  money.  Rol- 
ler V.  Holly,  176  U.  S.  398,  20  Sup.  Ct. 
Rep.  410,  44:  520 

Cited  In  Silver  Camp  Mln.  Co.  v.  Diclcert,  81 

Mont.  501,  67  L.R.A.  945,  78  Pac.  967. 

Circuit  court. 

Process  to  Secure  Attendance  of  Wit* 
ness,  see  Witnesses,  3,  4. 

27.  Under  the  act  of  February  28,  1839, 
a  defendant  served  with  process  in  the  dis- 
trict in  which  the  suit  is  brought  is  bound 
by  the  decree  therein,  although,  when 
served,  a  nonresident  of  the  state.  Ober  v. 
Gallagher,  93  U.  S.  199,  23:  829 
Cited  in  Greeley  v.  Lowe,  155  U.  S.  69,  39  L. 

ed.  74,  15  Sup.  Ct.  Rep.  24 — Romaine  v. 
Union  Ins.  Co.  28  Fed.  639 — United  States 
V.  American  Lumber  Co.  80  Fed.  311 — Smith 
V.  Ford,  48  Wis.  146,  2  N.  W.  134. 

28.  Jurisdiction  of  the  person  of  a  defend- 
ant (who  is  an  inhabitant  of  another  state) 
can  only  be  obtained  by  a  circuit  court,  in 

t  civil  action^  by  service  of  process  on  his  per- 
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son  witbin  the  district  where  the  suit  is  in- 
stituted.    Tohind  Y.  Sprague,  12  Pet.  300, 

9:  1093 
Chaffee  v.  Hayward,  20  How.  208,  15:  851 
Cited   in   Herndon  ▼.  Ridgway,   17   How.   425, 

16  L.  ed.  101 — Pennsylvania  v.  Wheeling  & 
B.  Bridge  Co.  18  How.  453,  15  L.  ed.  446 
— Chaffee  v.  Hayward,  20  How.  215,  15  L. 
ed.  852 — Fleltas  v.  Richardson,  147  U.  S. 
544.  37  L.  ed.  275,  13  Sup.  Ct.  Rep.  429— 
Re  Johnson,  167  U.  S.   124,  42  L.  ed.   104, 

17  Sap.  Ct.  Rep.  735 — Atkins  ▼.  Fibre  Dis- 
integrating Co.  7  Blatchf.  566,  Fed.  Cas. 
No.  602 — Chittenden  v.  Darden,  2  Woods, 
438,  Fed.  Cas.  No.  2,688 — Cushlng  v.  Laird, 
4  Ben.  80,  Fed.  Cas.  No.  3,508 — Day  v. 
Newark  India  Rubber  Mfg.  Co.  1  Blatchf. 
630,  Fed.  Caa  No.  3,685 — Jobblns  y.  Mon- 
tague, 5  Ben.  425,  6  Nat.  Bankr.  Reg.  122, 
Fed.  Cas.  No.  7,329 — Myers  v.  Dorr,  13 
Blatchf.  27,  Fed.  Cas.  No.  0,988 — North  v. 
McDonald,  1  Blss.  59,  Fed.  Cas.  No.  10,312 
— ^Palne  v.  Caldwell,  6  Nat.  Bankr.  Reg. 
561,  Fed.  Cas.  No.  10,674 — Sadller  ▼.  Fallon, 
2  Curt  C.  C.  581,  Fed.  Cas.  No.  12,210— 
Sweeney  v.  Coffin,  1  Dill.  76,  Fed.  Cas.  No. 
13,686 — United  States  y.  Ottman,  1  Hughes, 
816,  Fed.  Cas.  No.  15,977 — Dormitzer  v.  Il- 
linois &  St.  L.  Bridge  Co.  6  Fed.  218— An- 
derson ▼.  Shaffer,  10  Fed.  267 — Edwards  v. 
Connecticut  Mut  L.  Ins.  Co.  20  Fed.  453 — 
Romalne  v.  Union  Ins.  Co.  28  Fed.  639 — Per- 
kins y.  Hendryx,  40  Fed.  667 — The  Hungarla, 
41  Fed.  109 — Treadwell  y.  Seymour,  41  Fed. 
579 — ^United  States  ex  rel.  Mcintosh  y.  Craw- 
ford, 47  Fed.  564 — ^Walker  y.  Lea,  47  Fed. 
649 — Compton  y.  Jesup,  15  C.  C.  A.  438,  31 
U.  S.  App.  486,  68  Fed.  305 — Central  Trust 
Co.  y.  Chattanooga,  R.  &  C.  R.  Co.  68  Fed. 
695 — United  States  y.  American  Lumber  Co. 
80  Fed.  311 — Re  Anderson,  94  Fed.  495 — 
Guarantee  Trust  &  S.  D.  Co.  y.  Delta  ft  P. 
Land  Co.  43  CCA.  400.  104  Fed.  9— 
Kirk  y.  United  States.  124  Fed.  335— United 
States  y.  Maxwell  Land  Qrant  Co.  5  N.  M 
304.  3  L.R.A.  752,  21  Pac.  153— Long  v 
Home  Ins.  Co.  114  N.  C  469,  19  S.  E. 
347 — Winter  y.  Ludlow,  3  Phlla.  473 — Graye- 
ley  y.  Grayeley,  20  S.  C  104 — Wyatt  y. 
Morris,  2  W.  Va.  578. 

29.  The  circuit  court  has  jurisdiction  in 
a  suit  in  equity  to  stay  proceedings  upon  a 
judgment  at  law  between  the  same  parties, 
although  the  subpoena  be  served  upon  tlie 
defendant  out  of  the  district  in  which  the 
court  sits.    Logan  y.  Patrick,  5  Cranch,  288, 

3:  103 

30.  The  provisions  authorizing  process  to 
be  served  without  the  limits  of  the  district 
where  the  suit  was  brought,  and  parties 
and  subjects  of  controversy  to  be  united 
which,  in  an  ordinary  chancery  suit,  would 
render  a  bill  multifarious,  are  not  unconsti- 
tutional, but  are  regulations  of  practice  and 
procedure  which  are  subject  to  legislative 
control.  United  States  v.  Union  P.  R.  Ca 
98  U.  S.  569,  25:  143 
Cited  In  Romaine  ▼.  Union  Ins.   Co.   28  Fed. 

636 — Tbe  Hungarla,  41  Fed.  112 — United 
States  ex  rel.  Mcintosh  v.  Crawford,  47  Fed. 
566 — Symmes  v.  Union  Trust  Co.  60  Fed.  857 
^-United  States  v.  American  Lumber  Co.  80 
Fed.  312 — Excelsior  Wooden-Pipe  Co.  v.  Al- 
len, 44  C.  C.  A.  33,  104  Fed.  556 — Benson 
y.  Keller,  37  Or.  127,  60  Pac.  918. 

Indian  reservation. 

31.  Process  from  a  district  court  of  the 


territory  of  Idaho  may  be  served  on  a  de- 
fendant on  an  Indian  reservation  in  that 
territory,  under  the  organic  act  of  March  3, 
1863,  if  no  clause  against  including  the 
lands  of  an  Indian  tribe  within  the  terri- 
torial jurisdiction  ia  found  in  any  treaty 
with  any  Indian  tribe  within  the  exterior 
limits  of  such  territory,  although  the  Ind- 
ians themselves  may  be  exempt  from  that 
jurisdiction.  Langford  y.  Monteith,  102  U. 
S.  145,  26:  53 

Cited  in  Utah  &  N.  R.  Co.  y.  Fisher,  116  U.  a. 
80,  20  L.  ed.  542,  6  Sup.  CL  Rep.  246 — 
Wan-pe-man-<iua  v.  Aldrich,  28  FM.  497 — 
Beekman  v.  Hudson  River  W.  S.  R.  Co.  85 
Fed.  8 — ^King  v.  HcAndrews,  104  Fed.  434 — 
King  y.  McAndrews,  50  C.  C  A.  39.  Ill  Fed. 
870 — State  ex  rel.  Dollard  v.  Hughes  Coon* 
ty,  1  S.  D.  302,  10  L.R.A.  592,  46  N.  W. 
1127 — ^Utah  &  N.  R.  Co.  v.  Fisher,  2  Idaho, 
58,  8  Pac.  8 — State  ex  rel.  Truman  t.  |fc- 
Kenney,  18  Nev.  197,  2  Pac  171 — Keoknk  v. 
Ulam,  4  Okla.  13,  88  Pac.  1080— Gay  ▼. 
Thomas,  5  Okla.  12,  46  Pac.  578 — Re  Wllbar, 
8  Wash.  39,  40  Am.  St.  Rep.  886,  86  Pac  407 
— Schriber  v.  Langlade,  66  Wis.  628,  29  N. 
W.  647 — ^BYemont  County  v.  Moore,  8  Wyo. 
201,  19  Fed.  438 — Torrey  v.  Baldwin,  8 
Wyo.  434,  26  Pac.  908. 

32-4.  Process  from  a  district  court  of 
Idaho  could  not  be  served  upon  a  defendant 
on  an  Indian  reservation  in  that  territory, 
in  view  of  the  provision  of  the  erganie  act 
of  March  3,  1863,  that  the  territory  shaU 
not  embrace  within  its  limits  or  jurisdiction 
any  territory  of  any  Indian  tribe  without 
the  latter's  assent,  and  it  is  provided  by 
treaty  with  such  Indian  tribe  that  such 
reservation  is  set  apart  for  their  "absolute 
and  undisturbed  use  and  occupation,"  and 
that  no  persons  except  officers  and  agents  of 
the  government  shall  be  permitted  to  enter 
thereon.     Harkness  v.  Hyde,  98  U.  8.  476, 

25:  237 
Cited  as  overruled  in   Utah  4  N.  B.   Co.    v. 

Fisher,  2  Idaho,  57,  8  Pac  8. 

Distinguished  in  Union  P.  R.  Co.  v.  Novak,  9 
C.  C.  A.  634,  15  U.  S.  App.  400,  61  Fed. 
578. 

Cited  in  Langford  v.  Monteith,  102  U.  &  146, 
26  L.  ed.  53 — Utah  &  N.  R.  Co.  v.  Fisher, 
116  U.  S.  30,  29  L.  ed.  542,  6  Sup.  Ct.  Rep^ 
246 — Maricopa  &  P.  R.  Co.  v.  Arlsona,  156 
U.  8.  351,  39  L.  ed.  449,  16  Sup.  Ct.  Rep. 
891 — United  States  v.  Berry,  2  McCrary  07, 
4  Fed.  786 — Beekman  ▼.  Hudson  River  W.  S. 
R.  Co.  35  Fed.  8 — Benson  v.  United  States, 
44  Fed.  182 — Territory  v.  Delinquent  Tax 
List,  8  Aris.  306,  26  Pac  310 — State  ex  rel. 
Truman  v.  McKenney,  18  Nev.  197,  2  Pac 
171— Keoknk  v.  Ulam,  4  Okla.  13,  88  Pac 
1080 — Re  Wilbur,  8  Wash.  39,  40  Am.  St. 
Rep.  886,  85  Pac  407 — Torrey  t.  Baldwin, 
8  Wyo.  438,  26  Pac  908. 

o.  upon  Whom* 

1.  In  General, 

Of  Citation  or  Notice  on  Appeal,  see  Appeal 

and  Error,  2950-2960. 
8ervin<r  Notice  of  Tax  Title  on  Ooeupanc't 

Wife,  see  Taxes,  640, 
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Mode  of  Serving  State  in  Supreme  Court, 
see  Supreme  Court  of  the  United  States, 
152-154. 

See  also  infra,  79. 

Upon  officers  ^nerally. 

Service  on  State  Officer  as  Service  on 
Foreign  Corporation,  see  infra,  68, 
73,  74. 

On  Municipal  Officer,  see  infra,  35-42. 

On  County 'Officer,  see  infra,  43,  44. 

On  Corporate  Officer,  see  infra.  III.  2. 

34a.  Service  upon  the  secretary  of  the 
interior  will  not- support  a  judgment  against 
his  successor.  Cox  v.  United  States  ex  rel. 
McGarrahan  (The  Secretary  v.  McGarra- 
han)  9  Wall.  298,  19:  579 

Cited  In  United  States  ▼.  Boutwell,  17  Wall. 
609,  21  L.  ed.  723 — Thompson  v.  United 
States,  103  U.  S.  485,  26  L.  ed.  623— Mur- 
phy V.  Utter.  186  U.  S.  100,  46  L.  ed.  1074, 
22  Sup.  Ct.  Rep.  776 — Boody  v.  Watson,  64 
N.  H.  194,  9  Atl.  704 — State  ez  rel.  Sloan 
v.  Warner,  65  Wis.   285,  13  N.  W.  266. 

—  Editorial  notes. 

Service  on  state  officer  as  service  on  for- 
eign corporations.  47:  987 

[Service  on  insurance  commissioner  for 
foreign  company.     23  L.R.A.  499.] 

Municipal  corporation. 

35.  Every  municipal  corporation  has  of- 
ficers on  whom  the  process  or  notice  neces« 
sary  to  bind  it  in  a  judicial  proceeding  must 
be  served.  Alexandria  v.  Fairfax,  95  U.  S. 
774,  24:  583 

36.  Where  a  particular  method  of  serving 
process  is  pointed  out  by  statute,  that 
method  must  be  followed;  and  this  rule  is 
especially  exacting  in  reference  to  corpora- 
tions; and  when  the  statute  designates  a 
particular  municipal  officer  upon  whom 
process  may  be  served,  no  other  officer  or 
person  can  be  substituted.  Amy  v.  Water- 
town,  130  U.  S.  301,  9  Sup.  Ct.  Rep.  630, 

32:  946 
Cited  In  Coler  v.  Cleburne,  131  U.  S.  175,  33 
L.  ed.  150,  9  Sup.  Ct.  Rep.  720— Union  P.  R. 
Co.  V.  Novak,  9  C.  C.  A.  634,  16  U.  S.  App, 
400,  61  Fed.  578— Slater  v.  Wllllge,  16  App. 
D.  C.  368— Mack  v.  New  York,  N.  H.  &  H. 
R.  Co.  172  Mass.  187,  51  N.  E.  1076— Lon- 
key  V.  Keyes  Silver  Mln.  Co.  21  Nev.  317, 
17  L.R.A.  352,  31  Pac.  57— Mariner  v.  Water- 
loo, 75  Wis.  441,  44  N.  W.  512. 

37.  Where  the  proceeding  to  confiscate  a 
debt  of  a  municipal  corporation  to  an  in- 
dividual 18,  by  reason  of  his  absence  beyond 
the  jurisdiction,  necessarily  in  rem,  the 
service  requisite  to  a  valid  seizure  of  the 
debt  should  be  upon  some  one  of  its  officers, 
a  service  on  whom  would  bind  it  in  an  or- 
dinary suit  against  it.  Alexandria  v.  Fair- 
fax, 95  U.  S.  774,  24:  583 
Cited   in    Phoenix    Bank    v.    Risley,    111    U.    S. 

131,  28  L.  ed.  376,  4  Sup.  Ct.  Rep.  322. 

38.  Service  on  the  auditor  of  Alexandria 
without  an  appearance  for  the  city  or  the 
creditor  does  not  give  the  court  jurisdiction 
of  an  indebtedness  from  the  city  to  an  in- 


dividual, absent  beyond  the  jurisdiction,  and 
its  decree  condemning  the  debt  to  confisca- 
tion and  sale  is  void.  Alexandria  v.  Fair- 
fax, 95  U.  S.  774,  24:  583 

39.  By  the  Code  of  Virginia,  service  re- 
quisite to  the  valid  seizure  of  a  debt  due 
from  a  municipal  corporation  to  an  in- 
dividual may  be  made  on  the  mayor,  or,  in 
his  absence,  on  the  president  of  the  council 
or  board  of  trustees,  or,  if  both  be  absent,  on 
an  alderman  or  trustee.  Alexandria  v.  Fair- 
fax, 95  U.  S.  774,  24:  584 
Cited  in  Amy  v.  Watertown,  130  U.  S.  317,  32 

L.  ed.  952,  9  Sup.  Ct.  Rep.  530 — United 
States  V.  American  Bell  Teleph.  Co.  29  Fed. 
33 — Lonkey  v.  Keyea  Silver  Mln.  Co.  21  Nev. 
317,  17  L.R.A.  352,  31  Pac.  57— Watertown 
V.  Robinson,  69  Wis.  237,  34  N.  W.  139. 

40.  Where  the  charter  of  a  city  requires 
service  of  a  summons  to  be  on  the  mayor, 
and  there  is  no  mayor  in  office,  service  on 
the  last  mayor,  who  has  resigned  and  whose 
resignation  has  taken  effect,  is  not  sufficient. 
Amy  V.  Watertown,  130  U.  S.  301,  9  Sup. 
Ct.  Rep.  530,  32:  946 

41.  Where  the  Constitution  or  laws  of  a 
state  do  not  require  a  township  treasurer  to 
be  a  resident  of  the  township,  the  removal 
of  a  treasurer  from  a  township  does  not  of 
itself  vacate  his  office,  so  as  to  invalidate 
the  service  of  a  summons  upon  him  as  such 
officer.  Salamanca  Xwp.  v.  Wilson,  109  U. 
S.  627,  3  Sup.  Ct.  Rep.  344,  27:  1055 

42.  Under  the  California  process  act  pro- 
viding for  service  of  a  summons  on  the  presi- 
dent or  other  head  of  the  corporation,  serv- 
ice on  the  president  of  the  board  of  trustees 
of  a  city  is  a  sufficient  service  on  the  cor- 
poration. Sacramento  v.  Fowle,  21  Wall. 
1x9,  22: 592 
DiBtinpuished    in    Young   v.    Dexter,    18    Fed. 

208. 

Cited  In  Watertown  v.  Robinson,  69  Wla  237, 
34  N.  W.  139. 

Connty. 

Writ  of  Mandamus,  see  Mandamus,  226. 

43.  By  the  statute  of  Missouri  the  clerk 
of  the  county  is  made  the  agent  of  the  coun- 
ty for  the  purpose  of  receiving  service  of 
process  against  it;  and  service  upon  him  is 
legal  and  sufficient  upon  the  county.  Knox 
County  V.  Harshman,  133  U.  S.  152,  10  Sup. 
Ct.  Rep.  257,  33:  586 

44.  The  neglect  of  the  clerk  of  a  county 
in  communicating  the  fact  of  service  upon 
him  of  a  summons  against  the  county  does 
not  affect  the  validity  of  the  service  or  of 
the  judgment.  Knox  County  v.  Harshman, 
133  U.  S.  152,  10  Sup.  Ct.  Rep.  257,  33:  586 

2.  Corporations* 
a.  In  Oeneral. 

45.  A  state,  on  creating  corporations  or 
associations,  may  provide  a  mode  for  tfie 
service  of  process  upon  them.  Pennoyer  ▼. 
Neff,  95  U.  S.  714,  24:  665 
Cited  In  Mason  v.  Benedict,  43  La.  Ann.  399, 

8    So.    930 — Plnney    v.    Providence    Loan   it 
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Invest.  Co.  106  Wis.  399,  50  L.R.A.  585,  80 
Am.  St.  Rep.  41,  82  N.  W.  308. 

45a.  Service  of  process  on  a  director  of 
the  Washington,  Alexandria,  &  Georgetown 
Railway  Company  confers  Jurisdiction  on 
the  supreme  court  of  the  District  of  Co- 
lumbia. Washington,  A.  &  G.  R.  Co.  v. 
Brown,  17  Wall.  445,  21 :  675 

46.  A  partnership  is  not  one  of  the  asso* 
ciations  referred  to  in  Tex.  Rev.  Stat.  1895, 
art.  1223,  authorizing  service  of  process  on 
any  local  agent  of  a  "corporation,  joint- 
stock  company  or  association,  or  acting  cor- 
poration or  association."  Re  Grossmayer, 
177  U.  S.  48,  20  Sup.  Ct.  Rep.  535,  44:  665 
died  in   L.   E.  Waterman  Co.  v.  Parker  Pen 

Co.  46  C.  C.  A.  205,  107  Fed.  143, 

b.  Foreign  Corporations, 

By  Publication,  see  infra,  86b. 

Imposing  Condition  as  to  Mode  Before  Per- 
mitting Business  Within  State,  see  Cor- 
porations, 772. 

See  also  Removal  of  Causes,  315. 

Editorial  notes. 

[Who  may  be  served  with,  in  suit  against 
foreign  corporation.    23  L.R.A.  490. 

Exclusiveness  of  mode  of  service  provided 
by  statute  requiring  foreign  corporations  to 
designate  person  upon  whom  service  of  proc* 
ess  mav  be  made.    5  L.R.A.(N.S.)  298. 

Service  of  process  upon  foreign  corpora- 
tion not  doing  business  within  the  state,  as 
basis  of  a  judgment  in  personam.  8  L.R^ 
(N.S.)  538.] 

Service  on  officer. 

Appellate  Jurisdiction  of  Question  as  to 
Validity  of  Service,  see  Appeal  and 
Error,  910. 

Waiver  of  Objection  to,  by  Appearance, 
see  Appearance,  42. 

See  also  supra,  45a;  infra,  117. 

47.  Service  of  summons  upon  an  officer 
of  a  foreign  corporation,  who  is  temporarily 
within  the  jurisdiction,  is  not  sufficient 
when  the  corporation  has  not  been  incorpo- 
rated in  the  state,  and  does  not  do  business 
therein,  and  has  no  agent  or  property  there- 
in. Goldey  v.  Morning  News,  156  U.  S.  518, 
15  Sup.  Ct.  Rep.  559,  39:  517 
Cited  In  Barrow  S.  S.  Co.  v.  Kane,  170  U.  S. 

Ill,  42  L.  ed.  908,  18  Sup.  Ct.  Rep.  626 — 
Connecticut  Mut.  L.  Ins.  Co.  ▼.  Spratley,  172 
U.  8.  610,  43  L.  ed.  572,  19  Sup.  Ct.  Rep. 
308 — Re  Grogsmayer,  177  U.  S.  50,  44  L.  ed. 
666,  20  Sup.  Ct.  Rep.  535 — United  States 
Graphite  Co.  v.  Pacific  Graphite  Co.  68  Fed. 
443 — Central  Trust  Co.  v.  Chattanooga,  R. 
&  C.  R.  Co.  68  Fed.  688— Rust  v.  United 
Waterworks  Co.  17  CCA.  24,  36  U.  S.  App. 
167,  70  Fed.  137— Palmer  v.  Chicago  Herald 
Co.  70  Fed.  887 — Hale  v.  Wharton.  73  Fed. 
748 — De  Castro  v.  Compagnle  Francalse  Du 
Telegraphe,  76  Fed.  426 — Christie  v.  Davis 
Coal  &  Coke  Co.  92  Fed.  4 — McCord  Lumber 
Co.  V.  Doyle,  38  C  C  A.  86,  07  Fed.  23 — 
Swann  v.  Mutual  Reserve  Fund  Life  Asso. 
100  Fed.  925 — Eldred  v.  American  Palace- 
Car  Co.  103  Fed.  211 — Doe  v.  Sprtngfleld 
Boiler  ft  Hfg.  Co.  44  C  C.  A.  131,  104  Fed. 


688 — Eldred  v.  American  Palace-Car  Co.  45 
C  C  A.  2,  105  Fed.  456— Meyer  ▼.  Penn- 
sylvania Lumbermen's  Mut  F.  Ins.  Co.  IDS 
Fed.  170 — Ellsworth  Trust  Co.  v.  Parra- 
more.  48  C.  C.  A.  134,  108  Fed.  908— Rellly 
V.  Philadelphia  &  R.  R.  Co.  109  Fed.  351 — 
Conley  v.  Mathleson  Alkali  Works,  110  Fed. 
730— Moredock  v.  Klrby,  118  Fed.  185— 
Frawley  v.  Pennsylvania  Casualty  Co.  124 
Fed.  263 — Central  Grain  &  Stock  Exchange 
V.  Board  of  Trade.  60  C.  C.  A.  303,  123  Fed. 
467— National  Bank  v.  Furtlck,  2  Marr. 
(Del.)  52,  44  L.R.A.  118,  69  Am.  St.  Rep. 
99,  42  Atl.  479 — Associated  Press  ▼.  United 
States,  104  Ga.  55.  20  S.  E.  869— Zel nicker 
Supply    Co.    V.    Mississippi    Cotton    Oil    Co. 

103  Mo.  App.  97,  77  S.  W.  321— Common- 
wealth Mut  F.  Ins.  Co.  V.  Hayden  Bros.  61 
Neb.  455,  85  N.  W.  443— Puster  ▼.  Parker 
Mercantile  Co.  64  N.  T.  Eq.  600,  55  Atl.  817 
—Hoffman  v.  Wight,  1  App.  Dlv.  518.  87 
N.  Y.  Supp.  262 — Birch  v.  Mutnal  Eeaerre 
L.  Ins.  Co.  91  App.  Dlv.  388.  86  N.  Y.  Supp. 
872 — Johnston  v.  Mutual  Reserve  L.  Ins.  Co. 
45  Misc.  319,  90  N.  Y.  Supp.  539— Browns- 
ville Glass  Co.  V.  Appert  Glass  Co.  33  PlttBb. 
L.  J.  N.  S.  67— Abbeville  Electric  Light  & 
P.  Co.  V.  Western  Electrical  Supply  Co.  61 
S.  C.  375,  Z6  L.R.A.  151,  85  Am.  St  Hep. 
890.  39  S.  E.  559 — ^Kemper-Thomas  Paper  C6. 
V.  Shyer,  108  Tenn.  464,  58  LJt.A.  178,  67 
8.  W.  856. 

48.  In  a  suit  brought  against  a  corpora- 
tion of  one  state  in  a  Federal  court  held  in 
another  state,  in  which  the  corporation  nei- 
ther does  business,  nor  has  authorized  any 
person  to  represent  it,  service  upon  one  of 
its  officers  found  within  the  state  will  not 
support  the  jurisdiction,  notwithstanding 
that  such  service  is  recognized  as  sufficient 
by  the  statutes  or  the  judicial  decisions  of 
the  state.  Barrow  A  S.  S.  Co.  v.  Kane,  170 
U.  8.  100,  18  Sup.  Ct.  Rep.  526,  42:  964 
Distinffuiahed  In  Bergner  ft  E.  Brewing  Co.  ▼. 

Dreyfus,  172  Mass.  168,  70  Am.  St.  Rep. 
251,  51   N.  E.  531. 

Cited  la  Pennsylvania  Lumbermen's  Mut.  F. 
Ins.  Co.  V.  Meyer,  197  U.  8.  413,  49  L.  ed. 
814,  25  Sup.  Ct.  Rep.  483 — Barrow  S.  S.  Co. 
V.  Kane,  31  C  C  A.  453,  59  U.  S.  App.  574, 
88  Fed.  198 — Christie  v.  Davis  Coal  ft  Coke 
Co.  92  Fed.  4 — McCord  Lumber  Co.  ▼.  Doyle. 
38  C  C  A.  36.  97  Fed.  23 — Eldred  v.  Ameri- 
can Palace  Car  Co.  103  Fed.  211 — Doe  v. 
Springfield  Boiler  ft  Mfg.  Co.  44  C.  C.  A.  131. 

104  Fed.  688 — Eldred  v.  American  Palace 
Car  Co.  45  C.  C.  A.  2,  105  Fed.  456— Revans 
▼.  Southern  Missouri  ft  A.  B.  Co.  114  Fed. 
988. 

49.  Where  a  foreign  corporation  is  not  do- 
ing business  in  a  state,  and  its  president  or 
other  officer  comes  into  such  state,  but  not 
on  business  for  the  corporation  nor  repre- 
senting it  in  the  state,  the  cor^ration  is 
not  within  the  state,  so  that  service  of  proc 
ess  can  be  made  upon  it.  Fitzgerald  &  M. 
Constr.  Co.  v.  Fitzgerald,  137  U.  S.  98,  11 
Sup.  Ct  Rep.  36,  34:  608 
Cited  In  N.  K.  Fairbanks  ft  Co.  t.  Cincinnati, 

N.  O.  ft  T.  P.  R.  Co,  4  C.  C  A.  405.  9  U.  8 
App.  212.  54  Fed.  423 — Haseltlne  ▼.  MlasU- 
sippl  Valley  F.  Ins.  Co.  55  Fed.  745— Evans- 
vUle  Courier  Co.  v.  United  Press,  74  Fed.  920 
— McCord  Lumber  Co.  v.  Doyle,  38  C.  C.  A. 
36,  97  Fed.  23 — Doe  v.  Springfield  Boiler  ft 
Mfg.  Co.  44  C.  C.  A.  131,  104  Fed.  688. 
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50.  The  mer^  ownership  of  lands  in  New 
Mexico  by  a  railroad  company  organized 
and  existing  under  the  act  of  Congress  of 
March  3,  1897  (29  Stat,  at  L.  622,  chap. 
374),  none  of  whose  offices  are  located  in  the 
territory,  or  the  bringing  of  suits  in  that 
territory  to  protect  its  land  against  tres- 
pas^s,  is  not  sufficient,  under  N.  M.  Comp. 
Laws  1897,  §  450,  to  authorize  the  service  of 
summons  upon  its  president  while  passing 
through  the  territory  on  a  railroad  train,  in 
a  personal  action  in  which  an  attachment 
may  be  levied  U[pon  the  lands  to  satisfy  any 
judgment  that  may  be  obtained,  even  assum- 
ing that  the  provisions  of  this  statute  could 
be  made  applicable  to  a  corporation  creat- 
ed by  an  act  of  Congress.  New  Mexico  ex 
rel.  Caledonian  Coal  Co,  v.  Baker  (Cale- 
donian Coal  Co.  V.  Baker)  196  U.  S.  432,  25 
Sup.  Ct.  Rep.  375,  49:  540 

51.  Service  of  a  subpoena  on  the  resident 
treasurer  of  a  foreign  corporation  is  not 
sufficient  to  give  the  court  jurisdiction  over 
such  corporation,  where,  at  the  time  of  such 
service,  it  was  doing  no  business  within  the 
state,  and  never  had  done  any  business  there 
since  its  incorporation.  Kendall  v.  Ameri- 
can Automatic  Loom  Co.  198  U.  S.  477,  25 
Sup.  Ct.  Rep.  768,  49:  1133 

52.  Service  of  summons  upon  the  gen- 
eral manager  of  a  foreign  corporation  is 
sufficient  service  upon  the  company,  under 
Ariz.  Code  Civ.  Proc.  §  704,  as  the  provi- 
sions of  §§  348,  712,  713,  providing  special- 
ly for  service  on  such  corporations  when 
they  have  ceased  to  do  business  in  the  state, 
or  have  no  local  or  official  agent  appointed, 
are  not  intended  to  be  exclusive.  Henrietta 
Min.  &  Mill.  Co.  v.  Johnson,  173  U.  S.  221, 
19  Sup.  Ct.  Rep.  402,  43:  675 
Cited  in  Lesser  Cotton   Co.  v.   Yates,  69  Ark. 

399,  63  S.  W.  997— Westingbouse  Electric 
Mfg.  Co.  V.  Troell,  30  Tex.  Civ.  App.  203, 
70  8.   W.   824. 

53.  In  Tennessee,  service  of  a  summons 
upon  the  superintendent  of  a  corporation, 
"the  highest  officer  to  be  found  in  the  coun- 
ty," is  sufficient  service  upon  the  corpora- 
tion, although  the  return  of  service  does  not 
show  that  the  president  or  other  head  of  the 
corporation  was  absent  from  the  county. 
The  presumption  is  that  the  sheriflf  has 
served  the  process  upon  the  proper  party. 
Kansas  City,  Ft.  S.  &  M.  R.  Co.  v.  Daughtrv, 
138  U.  S.  298,  11  Sup.  Ct.  Rep.  306,  34:  963 

Service  on  director. 

54.  A  cause  of  action  founded  on  a  loss  of 
the  property  covered  by  a  policy  of  in- 
surance issued  by  a  foreign  corporation 
arises  within  the  state,  within  the  meaning 
of  the  provision  for  service  of  summons  on 
directors  of  foreign  corporations  contained 
in  N.  Y.  Code  Civ.  Proc.  §  432,  subd.  3, 
where  the  property  insured  was  situated  in 
that  state,  the  loss  was  to  be  adjusted  there, 
and  the  company,  in  case  of  loss,  was  given 
the  option  of  payment  or  of  repairing  or  re- 
building.    Pennsylvania  Lumbermen's  Mut. 


F.  Ins.  Co.  V.  Meyer,  197  U.  S.  407,  25  Sup. 
Ct.  Rep.  483,  49:  810 

55.  Service  of  summons  within  the  state 
on  a  resident  director  of  a  foreign  insurance 
company,  as  provided  by  N.  Y.  Code  Civ. 
Proc.  §  432,  subd.  3,  when  the  cause  of 
action  arises  therein  is  a  valid  service  if  the 
company  is  doing  business  in  the  state,  and 
confers  jurisdiction  on  a  Federal  court  sit- 
ting in  that  state.  Pennsylvania  Lumber- 
men's Mut.  F.  Ins.  Co.  V.  Mever,  197  U.  S. 
407,  25  Sup.  Ct.  Rep.  483,  "  49:  810 
Cited  in  Kendall  v.  American  Automatic  Loom 

Co.   108  U.   S.  483,  49  L.  ed.  1135,  25  Sup. 
Ct.  Rep.  768. 

56.  Service  of  summons  on  a  director  of  a 
foreign  corporation  who  is  casually  within 
the  state  for  a  few  days  confers  no  jurisdic- 
tion on  a  Federal  court,  where  the  corpora- 
tion is  doing  no  business  and  has  no  prop- 
erty in  the  state.  Remington  v.  Central  P. 
R.  Co.  198  U.  S.  95,  25  Sup.  Ct.  Rep.  577, 

49:  959 
Cited  In  Johnson  v.  Computing  Scale  Co.  130 
Fed.  34a 

57.  Service  of  summons  within  the  state 
on  resident  directors  of  a  foreign  corpora- 
tion is  insufficient  to  give  the  court  juris- 
diction of  such  corporation,  where,  at  the 
time  of  such  service,  it  had  ceased  to  do 
business  within  the  state,  and  had  desig- 
nated no  agent  upon  whom  service  could  be 
made.  Conley  v.  Mathieson  Alkali  Works, 
190  U.  S.  406,  23  Sup.  Ct.  Rep.  728, 

47:  1113 
Geer  v.  Mathieson  Alkali  Works,  190  U.  S. 
428,  23  Sup.  Ct.  Rep.  807,  47:  1122 

Cited  In  Geer  v.  Mathieson  Aikali  Worlcs,  190 
U.  S.  432,  47  L.  ed.  1124,  23  Sup.  Ct.  Rep. 
807 — Courtney  v.  Pradt,  196  U.  S.  92,  49  L. 
ed.  399,  25  Sup.  Ct.  Rep.  208 — Pennsylva- 
nia Lumbermen's  Mut.  F.  Ins.  Co.  v.  Meyer, 
197  U.  S.  418,  49  L.  ed.  816.  26  Sup.  Ct.  Rep. 
483 — Remington  v.  Central  P.  R.  Co.  198 
U.  8.  100,  49  L.  ed.  963.  26  Sup.  Ct.  Rep. 
577 — Kendall  v.  American  Automatic  Loom 
Co.  198  U.  S.  483,  49  L.  ed.  1135,  25  Sup.  Ct. 
Rep.  768 — Peterson  v.  Chlagco,  R.  I.  &  p. 
R.  Co.  205  U.  S.  390.  61  L.  ed.  851,  27  Sup. 
Ct.  Rep.  513 — St.  Louis  Cotton  Compress  Co. 
V.  American  Cotton  Co.  60  C.  C.  A.  85,  125 
Fed.  200 — Central  Grain  &  Stock  Exchange 
V.  Board  of  Trade.  60  C.  C.  A.  303,  125  Fed. 
467 — Downing  v.  United  States,  130  Fed. 
394 — New  Haven  Pulp  &  Board  Co.  v.  Down- 
Ingtown  Mfg.  Co.  130  Fed.  608 — ^Johnson  v. 
Computing  Scale  Co.  139  Fed.  340 — Buffalo 
Sandstone  Brick  Co.  v.  American  Sandstone 
Brick  Machinery  Co.  141  Fed.  212 — Paul  v. 
Baltimore  &  O.  R.  Co.  33  Ind.  App.  168,  69 
N.  E.  1024. 

Service  on  agent. 

Insurance  Agents,  see  infra,  67-77. 
Appellate   Jurisdiction   as   to   Validity 

of  Service,  see  Appeal  and  Error, 

909. 
Due  Process  in,  see  Constitutional  Law, 

718. 
Requiring  Corporation  to  Appoint  State 

Auditor  as  Agent  to  Accept  8erv- 

ince,  see  Constitutional  Law,  265; 

Corporations,  786,  787. 
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Implied  Assent  by  Corporation  to,  see 
Corporations,  739. 

Estoppel  by  Agreement  as  to,  see  Estop- 
pel, 131. 

Certificate  of  Service  as  Evidence  of 
Agent's  Representative  Character, 
see  Evidence,  2466. 

Sufficient  Prima  Facie  Showing  that 
Corporation  Was  Doing  Business 
in  the  State,  see  Evidence,  2497a. 

See  also  supra,  57;  Removal  of  Causes, 
277;  Venue,  6. 

58.  A  foreign  corporation  may  be  sued  by 
service  on  its  agent  under  Mo.  Rev.  Stai 
1879,  §  3481.  New  York,  L.  E.  &  W.  R.  Co. 
v.  Estill,  147  U.  S.  591,  13  Sup.  Ct.  Rep. 
444,  37: 292 
Cited  In  Denver  &  R.  G.  R.  Co.  v.  Roller,  49 

L.R.A.  80,  41  C.  C.  A.  26.  100  Fed.  742— 
Gale  V.  Southern  Bldg.  &  L.  Asso.  117  Fed. 
735 — Smith  v.  Empire  State-Idaho  Min.  & 
Development  Co.  127  Fed.  465 — Equity  Life 
Asso.  V.  Gammon,  119  Ga.  275.  46  S  .B.  100 
— Turcott  V.  Yazoo  &  M.  Valley  R.  Co.  101 
Tenn.  109,  40  L.R.A.  769,  70  Am.  St.  Rep. 
661,  45  S.  W.   1067. 

59.  The  service  of  a  subpoena  in  New 
York  upon  the  head  of  a  firm  which  is  the 
general  agent  of  a  foreign  corporation  is  a 
suiTicient  service  upon  the  corporation.  Re 
Hohorst,  150  U.  S.  653,  14  Sup.  Ct.  Rep. 
221,  37:  1211 
Cited  in  Goldey  v.   Morning  News,   156  U.   S. 

522,  89  L.  ed.  518,  15  Sap.  Ct.  Rep.  559— 
Barrow  S.  S.  Co.  v.  Kane,  170  U.  S.  112,  42 
L.  ed.  968,  18  Sup.  Ct.  Rep.  526 — United 
States  Graphite  Co.  v.  Pacific  Graphite  Co. 
68  Fed.  444 — Davis  v.  Jacksonville  S.  E. 
Line,  126  Mo.  76,  28  S.  W.  9G5— Connecticut 
Mut  L.  Ins.  Co.  V.  Spratley,  99  Tenn.  333, 
44  L.R.A.  445,  42  S.  W.  145. 

60.  Service  on  an  agent  of  the  receivers 
of  a  railroad  appointed  by  Federal  courts  is 
sufTicient  if  made  as  required  for  service 
on  an  agent  of  a  railroad  company.  Eddy 
V.  Lafayette,  163  U.  S.  456,  16  Sup.  Ct.  Rep. 
1082,  41 :  225 
Cited  in  Peirce  v.  Van  Dusen,  24  C.  C.  A.  287, 

47  U.  S.  App.  339,  78  Fed.  701. 

61.  In  Texas,  service  of  process  against 
a  foreign  corporation  may  be  made  upon 
the  local  agent  representing  it  in  the  county 
in  which  the  suit  is  brought.  Soci^t6 
Foncidre  et  Agricole  des  Etats  Unis  v. 
Milliken,  135  U.  S.  304,  10  Sup.  Ct.  Rep. 
823,  34: 208 
Cited  in  Re  Hohorst,  150  U.  S.  663,  37  L.  ed. 

1215,  14  Sup.  Ct.  Rep.  221 — Cone  v.  Tusca- 
loosa Mfg.  Co.  76  Fed.  891 — Westlnghouse 
Air-Brake  Co.  v.  Great  Northern  R.  Co.  31 
a  C.  A.  528,  59  U.  S.  App.  592,  88  Fed.  261. 

62.  One  is  not  a  local  agent  of  a  railroad 
company  within  the  meaning  of  the  Texas 
statute  relating  to  service  of  process  on 
foreign  corporations,  simply  because  the 
company  paid  half  of  the  expense  incurred 
in  the  maintenance  and  operation  of  the 
joint  warehouse  in  which  he  was  employed. 
Mexican  C.  R.  Co.  v.  Pinkney,  149  U.  S. 
194,  13  Sup.  Ct.  Rep.  859,  37:  699 
Cited  in  Re  Hohorst,  150  U.  S.  663,  37  L.  ed. 

1216,  14  Sup.  Ct.  Rep.  221— Connecticut  Mut. 


L.  Ins.  Co.  V.  Spratley,  172  U.  S.  617,  4S  L. 
ed.  574,  19  Sup.  Ct.  Rep.  308— Frawley  ▼. 
Pennsylvania  Casualty  Co.  124  Fed.  263— 
Connecticut  Mut.  L.  Ins.  Co.  v.  Spratley,  99 
Tenn.  333,  44  L.R.A.  445,   42  S.  W.  145. 

63.  Local  ^'correspondents"  of  a  foreign 
corporation  which  furnishes  them  with 
market  quotations  to  enable  them  to  take 
orders  from  their  customers  for  trades  in 
shares  of  stock  may  properly  be  treated  as 
its  agents  for  the  purpose  of  serrice  of 
process,  although  their  relations  to  the 
corporation,  as  between  themselves,  are 
fixed  by  formal  contract  in  which  agen^  is 
expressly  disclaimed,  where  the  method  of 
doing  business  shows  that  the  corporation 
is  the  party  really  interested  in  the  trans- 
actions, and  the  correspondents  are  com* 
pensated  by  a  commission  charged  the  cus- 
tomer for  their  services.  Board  of  Trade  v. 
Hammond  Elevator  Co.  198  U.  S.  424,  25 
Sup.  Ct.  Rep.  740,  49:  1111 
Cited  in  Merchants  Heat  k  Light  Co.  v.  J.  B. 

Clow  &  Sons,  204  U.  S.  288,  51  L.  ed.  489, 
27  Sup.  Ct  Rep.  285 — ^Toledo  Computing 
Scale  Co.  v.  Computing  Scale  Co.  74  C.  C 
A.  92,  142  Fed.  922. 

64.  Service  of  process  on  an  agent  of  a 
foreign  corporation  doing  business  within 
the  state,  in  order  to  be  valid,  must  be 
upon  an  agent  representing  the  corporation 
with  respect  to  such  business.  Peterson  v. 
Chicago,  R.  I.  &  P.  R.  Co.  205  U.  S.  364,  27 
Sup.  Ct.  Rep.  513,  51:841 

65.  The  ownership  by  a  foreign  railway 
company  of  a  controlling  interest  in  the 
stock  of  a  domestic  railway  company  which 
retains  its  own  officers,  has  property  of  its 
own,  and  is  responsible  for  its  contracts  and 
to  persons  with  whom  it  deals,  does  not 
make  the  foreign  corporation  liable  to  serv- 
ice of  process  within  the  state  on  the  theory 
that  it  is  doing  business  therein  through  the 
agency  of  the  domestic  corporation. 
Peterson  v.  Chicago,  R.  I.  &  P.  R.  Co.  205 
U.  S.  364,  27  Sup.  Ct.  Rep,  513,        51 :  841 

66.  Soliciting  through  its  district  freight 
and  passenger  agent  in  Philadelphia,  freight 
and  passenger  traffic  for  a  railway  company 
incorporated  in  Iowa  and  having  its  eastern 
terminal  at  Chicago,  is  not  doing  business 
within  the  eastern  district  of  Pennsylvania 
in  such  a  sense  that  process  can  be  served 
upon  the  corporation  there.  Green  v.  Chi- 
cago, B.  &  Q.  R.  Co.  205  U.  S.  530,  27  Sup. 
Ct.  Rep.  595,  51:  916 

—  Editorial  note. 

[Who  is  managing  agent  of  foreign 
corporation  for  purposes  of  service  of  proc- 
ess.   4  L.R.A.(N.S.)  460.] 

Insurance  companies. 

Service  in  Admiralty,    see    Admiral tv, 

333a. 
Removal  of  Cause  to  Federal  Court,  see 

Removal  of  Causes,  207. 
See  also  supra,  54,  55. 

67.  Foreign  insurance  companies  are  not 
included  in  Ark.  stat.  April  4,  1887,  chap. 
135,  requiring  foreign  corporations  generai- 
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I7  to  file  with  the  secretary  of  state  a  certifi- 
cate designating  an  agent  upon  whom  proc- 
ess can  he  served  and  stating  his  principal 
place  of  business  within  the  state,  before 
they  can  do  business  in  the  state.  St. 
Louis,  I.  M.  &  S.  R.  Co.  v.  Commercial  Union 
Ins.  Co.  139  U.  S.  223,  11  Sup.  Ct.  Rep.  554, 

35:  154 

Cited  in  Rockford  Ins.  Co.  ▼.  Rogers,  9  Colo. 

App.  127,  47  Pac.  848 — State  ex  rel.  Aachen 

&  M.  F.  Ins.  Co.  y.  Rotwltt,  17  Mont.  51,  41 

Pac.  1004. 

68.  A  foreign  insurance  company  availing 
itself  of  the  permission  to  do  business  with- 
in the  state  under  the  provisions  of  Tenn. 
act  1875  giving  permission  therefor  on  con- 
dition that  the  company  appoint  the  secre- 
tary of  state  as  its  agent  to  receive  proc- 
ess, does  not  thereby  create  a  contract 
with  the  state  which  will  prevent  the  state 
from  thereafter  passing  another  statute  in 
regard  to  the  service  of  process,  A^hich  will 
be  applicable  to  such  company.  Con- 
necticut Mut.  L.  Ins.  Co.  V.  Spratley,  172 
U.  S.  602,  19  Sup.  Ct.  Rep.  308,  43:  569 
Cited  In  London,  P.  &  A.  Bank  v.  Aronsteln,  64 

C.  C.  A.  670,  117  Fed.  608— Fisher  v.  Trad- 
ers Mut.  L.  Ins.  Co.  136  N.  C.  221,  48  S.  F. 
667. 

69.  Where  process  is  served  in  one  state 
upon  an  agent  of  a  foreign  insurance  com- 
pany doing  business  there,  and  qualified  by 
the  law  of  such  state  to  represent  the  corpo- 
ration in  respect  to  such  service,  notice  to 
him  is  notice  to  the  corporation.  Lafayette 
Ins.  Co.  V.  French,  18  How.  404,       15:  451 

70.  Service  of  process  upon  an  agent  of 
a  foreign  insurance  company  doing  business 
in  a  state  must  be  upon  some  agent  so  far 
representing  the  corporation  in  the  state 
that  he  may  properly  be  held  in  law  an 
agent  to  receive  such  process  in  behalf  of 
th^  corporation,  but  an  express  authority 
to  receive  process  is  not  always  necessary. 
Connecticut  Mut.  L.  Ins.  Co.  v.  Spratley,  172 
U.  S.  602,  19  Sup.  Ct.  Rep.  308,  43:  569 
Cited  in  Frawley  v.  Pennsylvania  Casualty  Co 

124  Fed.   263 — Central   Grain   &   Stock    Kx 
change  v.  Board  of  Trade,  60  C.  C.  A.  303, 

125  Fed.  467 — Strain  v.  Chicago  Portrait  Co 

126  Fed.  882 — International  Wireless  Teleg. 
Co.  v.  Fessenden,  131  Bed.  492 — Lesser  Cot- 
ton Co.  v.  Yates,  69  Arlc.  400,  63  8.  W.  997— 
Arkansas  Constr.  Co.  v.  Mull  ins,  69  Ark.  431, 
64  8.  W.  225 — Milwaukee  Trust  Co.  v.  Ger- 
mania  Ins.  Co.  106  La.  673,  31  So.  298 — 
Carroll  v.  New  York,  N.  H.  &  H.  R.  Co.  65 
N.  J.  L.  126,  46  Atl.  708 — .Johnston  v.  Mut- 
ual Reserve  L.  Ins.  Co.  43  Misc.  254,  87  N. 
Y.  Supp.  438 — Goodwin  v.  Claytor,  137  N.  C 
230,  67  L.R.A.  224,  107  Am.  St.  Rep.  479, 
49  S.  E.  173— Abbeville  Electric  Light  &  P. 
Co.  V.  Western  Electrical  Supply  Co.  61  S. 
C.  381,  55  L.R.A.  154,  85  Am.  St.  Rep.  890, 
39  S.  E.  559 — Westinghouse  Electric  Mfg. 
Co.  v.  Troell,  30  Tex.  Civ.  App.  203,  70  S. 
W.  324. 

71-72.  A  state  statute  which  provides 
that  insurance  companies  of  other  states 
shall  not  do  business  in  the  state  until  they 
sliall  liave  designated  an  agent  therein  upon 
whom  process  may  be  served  confers  juris- 
diction upon  a  circuit  court  of  the  United 


States  sitting  in  such  state  over  an  action 
by  a  citizen  of  the  state  against  an  insur- 
ance company  of  another  state,  commenced 
by  service  upon  an  agent  therein  designated 
by  it  under  the  statute.  Re  Schollenberger, 
96  U.  S.  369,  24:  853 

Distinguished  in  Wisconsin  v.  Pelican  Ins.  Co 
127  U.  S.  297,  32  L.  ed.  245,  8  Sup.  Ct.  Rep 
1370 — Bank  of  British  N.  A.  v.  Barling,  44 
Fed.  641 — Central  Trust  Co.  v.  Virginia,  T. 
&  C.  Steel  k  I.  Co.  55  Fed.  773. 

Cited  in   Provident   Sav.   Life   Assur.    Soc.   ▼. 
Ford,  114  U.  S.  639,  29  L.  ed.  263,  5  Sup. 
Ct.  Rep.  1104— Fire  Asso.  of  Philadelphia  v. 
New  York,  119  U.  S.  123,  30  L.  ed.  348,  7 
Sup.    Ct.    Rep.     108— Re    Louisville    Under- 
writers, 134  U  S.  493,  33  L.  ed.  994,  10  Sup. 
Ct.   Rep.   587— Fitzgerald   &  M.   Constr.   co. 
V.  Fitzgerald,  137  U.   S.  106,  34  L.  ed.  612, 
11    Sup.    Ct.    Rep.    36 — Interior    Constr.    & 
Improv.  Co.  v.  Gibney,  160  U.  S.  220,  40  L. 
ed.    402,   16   Sup.    Ct.   Rep.   272— Barrow    S. 
S.  Co.  V.  Kane,  170  U.  S.  108,  42  L.  ed.  967, 
18  Sup.  Ct.  Rep.  626— Blackburn  v.   Selma, 
M.  &  M.  R.  Co.  2  Flipp.  535,  Fed.  Cas.  No. 
1,467 — Say  lea  ¥.   Erie  R.  Co.   Fed.   Cas.  No. 
12,418— Williams    v.    Empire   Transp.    Co.    6 
Rep.  674,  Fed.  Cas.  No.  17,720 — Wilson  Pack- 
ing Co.  V.  Hunter,  8  Bias.  430,  Fed.  Cas.  No. 
17,852 — Hayden    v.     Androscoggin     Mills,    1 
Fed.    95 — Ehrman    v.    Teutonla    Ins.    Co.    1 
McCrary,  127,  1  Fed.  475 — Runkle  v.  Lamar 
Ins.  Co.  2  Fed.   12— Brownell  v.  Troy  &  B. 
R.  Co.  18  Blatchf.  245,  8  Fed.  763 — Moch  v. 
Virginia  F.  &  M.  Ins.  Co.  4  Hughes,  120,  10 
Fed.     706 — Gray     v.     Taper-Sleeve     Pulley 
Works,    16    Fed.    443 — Hussey    Mfg.    Co.    v. 
Deering,    20     Fed.     795— United     States    v. 
American  Bell  Teleph.  Co.  29  Fed.  86 — Hat- 
Sweat  Mfg.  Co.  V.  Davis  Sewing  Mach.  Co. 
31  Fed.  296 — Maxwell  v.   Atchison,  T.  &  8. 
P.  R.  Co.  34  Fed.  288— Overman  Wheel  Co.  v. 
Pope    Mfg.    Co.    46    Fed.    579— Hazeltine    v. 
Mississippi  Valley  F.  Ins.  Co.  65  Fed.  745 — 
Smith  V.  Atchison,  T.  &  S.  F.  R.  Co.  64  Fed. 
3 — Youmans   v.    Minnesota   Title    Ins.    &   T. 
Co.  67  Fed.  284 — Noonan  v.  Delaware,  L.  & 
W.  R.  Co.  68  Fed.  2 — Bigelow  v.  Nickerson, 
80  L.R.A.  341,  17  C.  C.  A.  10,  34  U.  S.  App. 
261,   70  Fed.    122— Mooney  v.   Buford  &  G. 
Mfg.  Co.  18  C.  C.  A.  430,  34  U.  S.  App.  581, 
72  Fed.  41 — Excelsior  Pebble  Phosphate  Co. 
V.  Brown,  20  C.  C.  A.  431,  42  U.  8.  App.  55, 
74  Fed.  324— Van  Patten  v.  Chicago,  M.  &  St. 
P.   R.   Co.   74   Fed.    983 — Duncan   v.   Associ* 
ated   Press,   81   Fed.   418 — Creagh   v.    Equit- 
able Life  Assur.  Soc.  83  Fed.  850 — Callahan 
V.  Hicks,  90  Fed.  542— Cowell  v.  City  Water- 
Supply    Co.    96    Fed.    769 — McCord    Lumber 
Co.  V.  Doyle,  38  C.  C.  A.  36,  97  Fed.  23 — 
Piatt  V.  Massachusetts  Real  Estate  Co.   103 
Fed.  706 — Empire  Min.  Co.  v.  Propeller  Tow- 
Boat  Co.   108  Fed.  902— Reilly  v.   Philadel^ 
phia  &  R.  R.  Co.   109  Fed.  352— Re  Elmlra 
Steel  Co.  100  Fed.  470— Re  Magid-Hope  Silk 
Mfg.  Co.  110  Fed.  353 — Fosha  v.  Western  U. 
Teleg.   Co.   114   Fed.   702 — Gale  v.    Southern 
Bldg.    &    L.    Asso.    117    Fed.    735 — Lewis   v. 
American   Naval   Stores  Co.  119  Fed.   394 — 
Guarantee   Sav.   L.  &   Invest.   Co.  v.  Pendle- 
ton,   14  App.   D.  C.   388 — Wilson  v.   Martin* 
Wilson  Automatic  Fire  Alarm  Co.  149  Mass. 
27,    20   N.    B.    318— Reyer   v.    Odd    Fellows' 
Fraternal  Acci.  Asso.  157  Mass.  372,  34  Am. 
St  Rep.  288,  32  N.  B.  469— Cheney  v.  Hard- 
Ing,   21   Neb.   68,  31  N.   W.   265— Quimby  v. 
Pennsylvania   Ins.   Co.   58   N.   H.   496 — Mer- 
chants' Mfg.   Co.  V.  Grand  Trunk  R.  Co.  63 
How.    Pr.    461 — Koshland    v.    National    Ins. 
Co.  31  Or.  213,  49  Pac.  845— The  Chigneeto 
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▼.  Landenburg,  18  Pblla.  557,  42  Phila.  Leg. 
Int.  162 — Albright  v.  Empire  Transp.  Co. 
86   Pbila.   Leg.   Int.    440. 

73.  The  implied  assent  of  a  foreign  in- 
surance company  transacting  business  in 
Pennsylvania  witbout  complying  with  Pa. 
act  of  June  20,  1883,  that  service  of  process 
in  a  suit  brought  against  it  there  in  respect 
of  business  transacted  in  that  state  may  be 
made  upon  the  state  insurance  commission- 
er, as  prescribed  by  that  statute,  does  not 
extend  to  a  suit  brought  by  citizena  of  that 
state  on  a  contract  of  insurance  executed  in 
another  state.  Old  Wayne  Mut.  L.  Asso.  v. 
McDonough,  204  U.  S.  8,  27  Sup.  Ct.  Rep. 
236,  51 :  345 
Cited  In  Merchants  Heat  &  Light  Co.  v.  J.  B. 

Clow  ft  Sons,  204  U.  S.  289,  51  L.  ed.  489, 
27  Sup.  Ct.  Rep.  285. 

74.  The  cancelation,  by  the  insurance  com- 
missioner of  Kentucky,  of  the  license  to  do 
business  in  that  state,  granted  to  an  insur- 
ance company  which  had  .consented,  pur- 
suant to  Ky.  Stat.  1899,  §  631,  that  service 
of  process  upon  such  commissioner  in  any 
action  brought  in  the  state  should  be  a 
valid  service  upon  the  company,  does  not 
render  such  service  insufficient  to  bring  that 
company  into  a  court  of  the  state  as  a  party 
defendant  to  a  suit  brought  by  a  citizen  of 
such  state  upon  a  cause  of  action  which 
arose  out  of  transactions  between  the 
parties  while  the  insurance  company  was 
carrying  on  business  in  Kentucky  under  the 
license.  Mutual  Reserve  Fund  Life  Asso.  v. 
Phelps,  190  U.  S.  147,  23  Sup.  Ct.  Rep.  707, 

47:  987 
Cited  In  Mutual  Reserve  L.  Ins.  Co.  v.  Birch, 
200  U.  S.  612,  50  L.  ed.  620,  26  Sup.  Ct. 
Rep.  752 — Toledo  Computing  Scale  Co.  v. 
Computing  Scale  Co.  74  C.  C.  A.  92,  142  Fed. 
922 — Bqulty  Life  Asso  v.  Gammon,  119  Ga. 
274,  46  S.  E.  100— Old  Wayne  Mut.  Life 
AsBO.  V.  McDonough,  164  Ind.  828,  73  N.  B. 
703— Re  Curtis,  115  La.  924,  5  L.R.A.  (N.S.) 
302,  112  Am.  St.  Rep.  284,  40  So.  834-- 
Birch  V.  Mutual  Reserve  L.  Ins.  Co.  91  App. 
Dlv.  389,  86  N.  Y.  Supp.  872 — Johnston  v. 
Mutual  Reserve  L.  Ins.  Co.  104  App.  Dlv. 
548,  93  N.  Y.  Sui)p.  1048 — Johnston  v.  Mut- 
ual Reserve  L.  Ins.  Co.  43  Misc.  255,  87  N.  Y. 
Supp.  488 — Woodward  v.  Mutual  Reserve  L. 
Ins.  Co.  178  N.  Y.  493,  102  Am.  St.  Rep.  510,  I 
71  N.  E.  10 — Hunter  v.  Mutual  Reserve  L. 
Ins.  Co.  184  N.  Y.  147,  76  N.  E.  1072— 
Fisher  v.  Traders  Mut.  L.  Ins.  Co.  136  N.  0. 
221,  48  S.  B.  667— Blackwell  v.  Mutual  Re- 
serve Fund  Life  Asso.  141  N.  C.  122,  5  L. 
R.A.(N.S.)   775,  53  S.  B.  833. 

75.  A  nonresident  agent  of  a  foreign  in- 
surance company  who  comes  into  a  state  to 
investigate  a  claim  for  a  loss,  with  power 
to  compromise  it  within  stated  terms,  leav- 
ing him  a  certain  discretion  as  to  the 
amount,  when  he  is  not  a  mere  special  agent 
for  that  particular  case  but  is  employed 
generally,  on  a  salary,  to  act  in  all  cases 
of  that  kind,  sufficiently  represents  the 
company  for  the  service  of  process  in  an 
action  on  the  claim  he  is  investigating, 
where  the  company  is  doing  business  within 
the  state.     Connecticut  Mut.  L.  Ins.  Co.  v.  I 


Spratley,  172  U.  S.  602,  19  Sup.  Ct.  Rep. 
308,  43: 569 

76.  A  foreign  insurance  company  is  doing 
business  within  the  state,  so  far  as  the 
question  of  the  power  of  a  Federal  court  sit- 
ting in  that  state,  to  obtain  jurisdiction 
over  such  corporation  is  concerned,  where, 
under  the  terms  of  its  policies  covering 
property  in  that  state,  it  sends  its  agents 
there  to  adjust  losses.  Pennsylvania 
Lumbermen's  Mut.  F.  Ins.  Co.  v.  Mever,  197 
U.  S.  407,  25  Sup.  Ct.  Rep.  483,  49:  810 
Cited  in  BUiott  v.  Parlin  &  Orendorff,  71  Kan. 

672,    81  Pac.  500. 

77.  A  foreign  insurance  company  which 
assumes  to  withdraw  from  a  state  in  which 
it  has  been  issuing  policies,  and  thereafter 
refuses  to  take  any  new  risks  or  issue  any 
new  policies  therein,  but  continues  to  col- 
lect premiums  on  its  outstanding  policies 
and  to  pay  losses  arising  thereunder,  is 
still  doing  business  within  the  state  within 
the  meaning  of  a  statute  respecting  service 
of  process  upon  an  agent.  Connecticut  Mut. 
L.  Ins.  Co.  V.  Spratley,  172  U.  S.  602,  19 
Sup.  Ct.  Rep.  308,  43:  569 
Cited  in  Doe  v.  Springfield  Boiler  ft  Mf;.  Co. 

44  C.  C.  A.  131,  104  Fed.  688— Meyer  v. 
Pennsylvania  Lumbermen's  Mut.  F.  Ins.  Co. 
108  Fed.  170 — JSew  River  Mineral  Co.  v.  See- 
ley,  56  C.  C.  A.  512,  120  Fed-  200'-Loudeii 
Machinery  Co.  v.  American  Malleable  Iron 
Co.  127  Fed.  1009 — Equity  Life  Asso.  v. 
Gammon,  119  Qa.  274,  46  8.  E.  100— Eel 
River  R,  Co.  v.  State,  155  Ind.  440.  57  N. 
E.  388 — Birch  v.  Mutual  Reserve  L.  Ids.  Co. 
91  App.  Dlv.  388,  86  N.  Y.  Supp.  872— 
Johnston  v.  Mutual  Reserve  L.  Ins.  Co.  43 
Misc.  255,  87  N.  Y.  Supp.  438— Bi«8  v. 
Mutual  Reserve  Fund  Life  Asso.  128  N.  C 
7,  37  S.  E.  955— State  v.  Connecticut  Mut.  U 
Ins.  Co.  106  Tenn.  292,  61  8.  W.  75. 

d.  Sufficiency  of  Service. 

1,  In  General. 

Necessity  of  Personal  Service  in  Admiralty 

Case,  see  Admiralty,  104. 
Mode  of  Serving  Writ  of  Error,  see  Appeal 

and  Error,  2672. 
Waiver  of  Illegal  or  Defective  Service  by 

Appearance,  see  Appearance,  26-43. 
Discrimination    Against    Nonresidents,    see 

Constitutional  Law,  223. 
Personal   Service   on   Nonresident    as    Due 

Process,  see  Constitutional  Law,  712. 
Due  Process  in  Personal  Service  Outside  of 

State,  see  Constitutional  Law,  722. 
Impairment  of  Contract  Obligations  as  to. 

see  Constitutional  Law,  1502. 
In  Divorce  Suit,  see  Divorce  and  Separa- 
tion, 6,  7. 
Sufficiency  of  Service  to  Support  Judgment^ 

see  Judgment,  1027,  1029. 
See  also  supra,  26b;  infra,  114. 

78.  Service  of  merely  irregular  ot  er- 
roneous process  is  sufficient  to  bring  a  party 
within  the  jurisdiction  of  the  court.  Holl- 
ingsworth  v.  Barbour,  4  Pet.  466,  7:  922 
CUcd  In  Amory  v.  Aniory,  3  Bias.  270,  Fed.  Csa 
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No.  334 — Kimball  ▼.  Taylor,  2  Woods,  40, 
Ped.  Cas.  No.  7,775 — Walts  v.  Barroway,  25 
Ind.  382 — Morgan  y.  Woods,  33  Ind.  28. 

79.  The  statutes  of  Arkansas  do  not  au- 
thorize service  of  process  by  letter  or  on 
the  attorney  of  the  party.  Smith  v.  Wool- 
folk,  115  U.  S.  143,  5  Sup.  Ct.  Rep.  1177, 

29:  357 
Cited  in  Eleasser  ▼.  Haines,  52  N.  J.  L.  29,  18 
Atl.  1095. 

79a.  Junsdietion  to  render  judgment  of 

"fiat  executio**  on  the  return  of  "nihiV*  to 
two  successive  writs  of  scire  facias  on  the 
original  judgment  is  obtained  in  accord- 
ance with  the  rule  that  the  return  of  two 
nihils  is  equivalent  to  a  service.  Brown  v. 
Wvgant,  163  U.  S.  618,  16  Sup.  Ct.  Rep. 
1159,  41 :  284 

79b.  A  defendant  must  have  had  full 
notice  of  the  suit,  so  as  to  make  the  judg- 
ment rendered  therein  conclusive,  where  it 
appears  that  he  was  arrested  and  gave 
bail.    Mills  v.  Duryee,  7  Cranch,  481, 

3:411 
Limited  in  Hall  v.  WlUiamB,  10  Me.  286. 

Distinguished  In  Hyatt  y.  McBurney,  18  8.  C. 
210. 

Cited  in  Dow  v.  Johnson,  100  U.  S.  186.  25  L. 
ed.  642 — Moore  y.  Paxton,  Hempst.  51,  Fed. 
Cas.  No.  9,772a — Graham  v.  Spencer,  14  Fed. 
606 — Citisens'  Bank  y.  Brooks,  23  Blatchf. 
138.  23  Fed.  22 — ^Lynde  v.  Columbus,  C.  &  I. 
C.  R.  Co.  57  Fed.  096 — Hunt  y.  Ellison,  32 
Ala.  202 — ^Turner  v.  Turner,  44  Ala.  450 — 
Aldrich  V.  Kinney,  4  Conn.  383,  10  Am.  Dec. 
151— Pritchett  v.  Clark,  3  Harr.  (Del.)  247 
— Mitchell  V.  Garrett,  6  Houst.  (Del.)  38 — 
Sharman  v.  Morton,  31  Ga.  45 — Kimmel  v. 
Shu  Its,  Breese  (III.)  128 — Black  man  v. 
Wright,  96  Iowa,  551,  65  N.  W.  843— Bailee 
V.  Hays,  3  Mo.  118 — Wilson  v.  Jackson,  10 
Mo.  332 — Marx  y.  Fore,  51  Mo.  77,  11  Am. 
Rep.  432 — ^Middlesex  Bank  y.  Butman,  20 
Me.  23 — Chew  v.  Randolph,  Walk.  (Miss.)  6 
— Kittredge  v.  Emerson,  15  N.  H.  263 — 
Vlscher  v.  Vischer,  12  Barb.  645 — Bradshaw 
v.  Heath,  13  Wend.  416— Swift  v.  Stark.  2 
Or.  100,  88  Am.  Dec.  463 — ^Rebstock  v.  Reb- 
stock.  2  Pittsb.  126 — Benton  v.  Burgot,  10 
Serg.  ft  R.  242— Price  v.  Hickok,  39  Vt.  301 
— Piedmont  Coal  ft  I.  Co.  y.  Green,  3  W.  Va. 
58 — Coleman  v.  Waters.  13  W.  Va.  307 — 
Black  v.  Smith.  13  W.  Va.  792 — Sayre  v. 
Harpold.  33  W.  Va.  557,  11  S.  B.  16— Smith 
V.  Willing,  123  Wis.  886,  68  L.R.A.  944. 
101   N.   W.   692. 

80.  The  notice  and  return  appearing  of 
record  in  the  proceedings  for  divorce  con- 
trol the  general  recital  in  the  decree  that 
due  service  had  been  made  upon  the  de- 
fendant therein.  Cheely  v.  Clayton,  110  U. 
S.  701,  4  Sup.  Ct.  Rep.  328,  28:  298 
Cited  in  Robinson  v.  Fair,  128  U.  S.  87,  32  L 

ed.  423,  9  Sup.  Ct.  Rep.  30 — Young  v.  Amy, 
171  U.  S.  185,  43  L.  ed.  129,  18  Sup.  Ct.  Rep. 
802 — Newman  v.  Crowls,  8  C.  C.  A.  581,  23 
U.  S.  A  pp.  89.  60  Fed.  224 — Lonkey  v.  Keyes 
Silver  MIn.  Co.  21  Nev.  320.  17  L.R.A. 
353,  31  Pac.  57. 

Editorial  notes. 

Service  of  summons  by  improper  person, 
or  by  party,  a  mere  irregularity.      2:  510 

[What  constitutes  personal  service  of 
papers.    16  L.  R.  A.  200. 


Jurisdiction  on  substituted  service.  16 
L.R.A.  231.] 

2,  Constructive  Service  OeneraUy. 

In  Attachment  Proceeding,  see  Attachment, 
26. 

Due  Process  in,  see  Constitutional  Law, 
760. 

In  Divorce  Suit,  see  Divorce  and  Separa- 
tion, 2. 

Conclusiveness  of  Judgment  Against  Non- 
residents on,  see  Judgment,  238,  239. 

See  also  infra,  116. 

81.  In  proceedings  strictly  in  rem,  the 
requirement  of  notice  to  the  defendant  is 
satisfied  by  the  constructive  notice  result- 
ing, in  the  eye  of  the  law,  from  the  seizure 
of  the  property.  UoUingsworth  v.  Barbour, 
4  Pet.  466,  7:  922 
Cited  in  Clapp  v.  Hong,  12  N.  D.  606,  65  L.R. 

A.  760.  102  Am.  St.  Rep.  689,  98  N.  W.  710— 
Gates  V.  Ransom,  28  Kan.  673 — Freeman  v. 
Thompson,  53  Mo.  196 — Williams  v.  Lowe, 
4  Neb.  899 — Keating  v.  Spink.  3  Ohio  St 
114.  62  Am.  Dec.  214— Stegall  v.  Huff.  64 
Tex.  197 — Baltimore  &  O.  R.  Co.  v.  Pitts* 
burg.  W.  &  K.  R.  Co.  17  W.  Va.  840. 

81a.  While  all  the  steps  required  by  a 
statute  permitting  constructive  service  of 
sununons  must  be  strictly  pursued  to  give 
jurisdiction,  it  is  not  necessary,  in  the 
absence  of  special  statutory  provision,  that 
the  record  show  that  such  steps  were  taken. 
Applegate  v.  Lexington  &  C.  County  Min. 
Co.  117  U.  S.  255,  6  Sup.  Ct.  Rep.  742, 

29:892 
Cited  in  Guaranty  Trust  ft  8.  D.  Co.  v.  Green 

Cove  Springs  ft  M.  R.  Co.  139  U.  S.  148.  35 

L.  ed.  120.  11  Sup.  Ct.  Rep.  512. 

82.  A  law  requiring  service  of  process  by 
posting  the  process  on  the  door  of  defend- 
ant's dwelling-house  is  not  complied  with 
by  posting  on  a  house  not  at  the  time  the 
usual  place  where  the  defendant  or  his 
family  resided.  Earle  v.  McVeigh,  91  U.  S. 
503,  23:  398 
Cited  in  Guaranty  Trust  ft  S.  D.  Co.  v.  Green 

Cove  Springs  &  M.  R.  Co.  139  U.  S.  148.  36 
L.  ed.  120,  11  Sup.  Ct.  Rep.  512 — Dorr  v. 
Gibboney,  3  Hughes,  380,  Fed.  Cas.  No.  4,- 
006 — Von  Roy  v.  Blackman,  3  Woods,  101. 
Fed.  Cas.  No.  16,097 — Swift  v.  Meyers,  37 
Fed.  42 — Opelika  v.  Daniel,  59  Ala.  219^ 
Paulling  V.  Creagfa,  63  Ala.  401 — Munger  v. 
Doolan,  76  Conn.  658,  55  Atl.  169 — MaRsillon 
Engine  ft  Threshing  Co.  v.  Hubbard,  11  S.  D. 
320,  77  N.  W.  588 — Mastln  v.  Gray,  19  Kan. 
461.  27  Am.  Rep.  149 — Amsbaugh  v.  Ex- 
change Bank,  33  Kan.  105.  5  Pac.  384 — 
Missouri  P.  R.  Co.  v.  Reid,  34  Kan.  413,  8 
Pac.  846 — Madison  County  Bank  v.  Suman. 
79  Mo.  530 — Troyer  v.  Wood,  96  Mo.  480, 
9  Am.  St.  Rep.  367,  10  S.  W.  42— Hauswlrth 
V.  Sullivan,  6  Mont.  210,  0  Pac.  798 — Sloane 
V.  Martin.  77  Hun,  282,  28  L.R.A.  356,  24  N. 
Y.  Supp.  686 — Doweli  v.  Goodwin,  22  R.  I. 
292,  51  L.R.A.  875,  84  Am.  St.  Rep.  842.  47 
Atl.  693 — Montgomery  v.  Rich.  3  Tenn.  Ch. 
663 — Bank  of  Oid  Dominion  v.  McVeigh.  29 
Gratt  554 — Dorr  v.  Rohr.  82  Va.  863,  8  Am. 
St  Rep.  106. 

83-84.  Where,  in  a  suit    in    the    circuit 
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court  for  the  southern  district  of  Missis- 
sippi, the  marshal  made  the  following  re- 
turn to  the  writ  of  capias:  ''Executed  on 
the  defendant  Hardeman,  by  leaving  a  true 
copy  at  his  residence/'  the  court  acquired 
no  jurisdiction  over  the  defendant,  the 
service  being  good  neither  under  the  statute 
of  the  state  nor  the  rule  of  the  court. 
Harris  v.  Hardeman,  14  How.  334,  14:  444 
Cited  in  Earle  ▼.  McVeigta,  91  U.  S.  610,  23  L. 

ed.  401 — International   Grain   Ceiling  Co.  v. 

Dill,    10    Ben.    96,    ^ed.    Cas.    No.    7,053 — 

Bljrthe  v.  Hinckley,  84  Fed.  240 — Bonsall  y. 

Isett,   14   Iowa,   313 — Shenandoah  Valley  R. 

Co.  v.  Ashby,  86  Va.  286,  19  Am.  St.  Rep. 

898,  9  S.  B.  1003. 

85.  When  a  cross  bill  was  not  auxiliary 
to  the  original  suit,  nor  in  continuation  of 
it,  the  case  was  not  proper  for  substituted 
service.  Providence  Rubber  Co.  v.  Good- 
year, 9  Wall.  807,  19:  587 
Cited  in  Johnson  Railroad  Sifirnal  Co.  v.  Unioo 

Switch  &  Signal   Co.  43  Fed.   332— Fidelity 

Trust  k  Safety  Vault  Co.  v.  Mobile  Street  R. 

Co.  63  Fed.  861 — Shainwald  v.  Davids,  69 

Fed.  702. 

Editorial  note. 

[Validity  of  personal  judgments  rendered 
upon  constructive  service  of  process.  16  L. 
R.A.  231.] 

d.  By  Publication, 

Proof  of  Publication,  see  infra,  122. 

Of  Citation  on  Writ  of  Error,  see  Appeal 
and  Error,  2961. 

Waiver  of  Defect  in  Notice,  see  Appeal  and 
Error,  4668. 

Effect  of  Appearance,  see  Appearance,  51, 
62. 

Due  Process  as  to,  see  Constitutional  Law, 
707,  719,  743,  744,  767-760. 

Adoption  of  State  Practice  by  Federal 
Courts,  see  Ck>urts,  1315,  1316. 

In  Condemnation  Proceedings,  see  Eminent 
Domain,  73-76. 

Sufficiency  of  Presumption  of  Discharge  of 
Official  Duty  to  Justify  Order  for 
Publication,  see  Evidence,  2467. 

In  Garnishment  Proceeding,  see  Garnish- 
ment, 36. 

Against  Infants,  see  Infants,  38. 

Necessity  of  Attaching  Nonresident's  Prop- 
erty in  Case  of,  see  Judgment,  212. 

Collateral  Attack  on  Judgment  for  In- 
sufficiency, see  Judgment,  413,  449,  452. 

As  against  Person  Absent  at  War  and  En- 
listed in  Hostile  Army,  see  Judicial 
Sale,  118. 

Laches  Preventing  Objection  to  Sufficiency 
of,  see  Limitation  of  Actions,  77. 

Who  may  Object  to  Insufficiency  of  Affi- 
davit, see  Mortgage,  481. 

Setting  Aside  Judgment  for  Insufficiency  of 
Service,  see  Mortgage,  428a. 

New  Trial  in  Case  of  Service  by,  see  New 
Trial,  6. 

Publication  of  Notice  Generally,  see  Publi- 
cation. 

See  also  Husband  and  Wife,  33;  Judgment, 
774,  984,  988,  1018,  1067. 

85a.  Judgment   declaring   that   land   has 


escheated  to  the  state,  when  rendered  on  a 
petition  containing  the  proper  allegations, 
and  when  no  person  is  in  possession  of  it, 
is  conclusive  evidence  of  the  state's  title  in 
the  land,  not  only  against  any  tenants  or 
claimants  having  had  actual  notice  by  scire 
facias  or  having  appeared  and  pleaded,  but 
also  against  all  other  persons  interested  in 
the  estate  and  having  had  constructive  no- 
tice by  publication.  Hamilton  v.  Brown, 
161  U.  S.  256,  16  Sup.  Ct.  Rep.  585,  40:  691 
Cited  in  Young  v.  Stete,  36  Or.  424,  47  L.R.A. 
651,  69  Pac.  812— State  v.  O'Day,  41  Or.  503, 
69  Pac.  642 — Renner's  Estate,  0  Pa.  Dlst.  B. 
84. 

85b.  The  legislature  may  provide  for  de- 
termining and  quieting  the  title  to  real  es- 
tate within  the  limits  of  the  state  and 
the  jurisdiction  of  the  court,  after  actual 
notice  to  all  known  claimants  and  notice 
by  publication  to  all  other  persons.  Hamil- 
ton V.  Brown,  161  U.  S.  256,  16  Sup.  Ct. 
Rep.  585,  40:  691 

Cited  in  Cooper  v.  Newell,  178  U.  8.  572,  43 

L.  ed.  814,  19  Sup.  Ct.  Rep.  506 — Tjler  v. 

Registration    Ct.   Jndges,    176   Mass.    76,    51 

L.R.A.  436,  66  N.  E.  812. 

85c.  A  suit  in  equity  to  remove  a.  cloud 
upon  a  title  is  one  in  personam  only,  and 
constructive  service  by  publication  is  not 
sufficient  in  such  a  suit  to  grive  jurisdiction. 
Hart  V.  Sansom,  110  U.  S.  151,  3  Sup.  Ct. 
Rep.  586,  28:  101 

Di4itingui9hed  in   Amdt  v.   Griggs,   134    U.    S. 

322,  33  L.  ed  919,  10  Sup.  Ct.  Rep.  567. 

Cited  in  Carpenter  v.  Strange,  141  U.  S.  106* 

36  L.  ed.  647,  11  Sup.  Ct.  Rep.  960— Claric  v. 
Hammett,  27  Fed.  340 — Martin  v.  Pond,  30 
Fed.  17 — Viele  v.  Van  Steenberg.  81  Fed.  253 
— Remer  v.  Mackay,  36  Fed.  88 — Bennett  ▼. 
Fen  ton,  10  L.R.A.  602,  41  Fed.  285 — Porter 
Land  k  Water  Co.  v.  Baslcin,  43  Fed.  828 — 
Morris  v.  Graham,  61  Fed.  66 — Manicipal 
Invest.  Co.  v.  Gardiner,  62  Fed.  956 — ^Unit- 
ed States  V.  Southern  P.  R.  Co.  63  Fed. 
485 — York  County  Sav.  Bank  v.  Abbot,  131 
Fed.  984 — Jones  v.  Fletclier,  42  Ark.  443 — 
McLaughlin  v.  McCrory,  66  Ark.  443,  29  Am. 
St.  Rep.  66,  18  S.  W.  762 — Backus  Portable 
Steam  Heater  Co.  v.  Slmonds,  2  App.  D.  C. 
295 — Kerns  v.  McAuIay,  8  Idaho,  665,  09 
Pac.  539— Hayes  v.  O'Brien,  149  111.  410,  23 
L.R.A.  657,  37  N.  B.  73 — Blackman  v.  Wright. 
96  Iowa.  552,  65  N.  W.  843— Utley  v.  Fee, 
33  Kan.  687,  7  Pac.  556 — ^Venable  v.  Dutch. 

37  Kan.  519,  1  Am.  St.  Rep.  260,  15  Pac. 
620— Dillon  V.  Heller,  39  Kan.  601.  18  Pac. 
693— Wortbington  v.  Lee.  61  Md.  642— Me- 
Cann  v.  Randall,  147  Mass.  99,  9  Am.  St. 
Rep.  666,  17  N.  B.  75— Cabanne  v.  Graf, 
87  Minn.  613,  59  L.R.A.  737,  94  Am.  St. 
Rep.  722,  92  N.  W.  461— Silver  Camp  Mln. 
Co.  V.  Dickert,  81  Mont  497,  67  L.R.A. 
944,  78  Pac.  967 — Bleidorn  v.  Pilot  Moun- 
tain Coal  &  Min.  Co.  89  Tenn.  177,  15  8. 
W.  737 — Kemper-Tbomas  Paper  Co.  v. 
Sbyer,  108  Tenn.  463,  58  L.R.A.  178,  67  8. 
W.  856 — Frame  v.  Tbormann,  102  Wis.  670, 
79  N.  W.  89. 

86.  If  an  order  of  publication  is  wholly 
unwarranted  by  law,  the  publication  is  a^^ 
if  it  had  never  been  made.  Hollingsworth 
V.  Barbour,  4  Pet.  466,  7:  922 

86a.  The  record  of  proceedings  against 
"unknown  heirs"  upon  an  order  for  publi- 
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cation,  under  a  statute,  is  no  evidence  that 
any  such  heirs  existed,  and  the  decree  and 
deed  made  in  pursuance  of  it  cannot  avail  to 
pass  any  title,  without  some  evidence  that 
there  were  some  heirs.  HoUingsworth  v. 
Barbour,  4  Pet.  466,  7:  922 

DistinguUhed  in  Shepherd  ▼.  Ware,  46  Minn. 
178,  24  Am.  St.  Rep.  212,  48  N.  W.  773. 

86b.  Sufficient  proof  to  justify  an  order 
for  service  of  summons  by  publication  is 
made  by  evidence  that  the  defendants  did 
not  reside  in  the  jurisdiction,  and  that  one 
of  them,  which  was  a  corporation,  had  no 
managing  agent  therein,  and  that  its  presi- 
dent resided  in  another  jurisdiction,  while 
the  proper  officer  has  returned  the  sum- 
mons with  a  statement  that  after  due  and 
diligent  search  he  has  been  unable  to  find 
the  defendants,  or  either  of  them,  or  their 
authorized  agents,  within  the  district. 
Marx  V.  Ebner,  180  U.  S.  314,  21  Sup.  Ct. 
Rep.  376,  45:  547 

Cited   in   Cohen   v.   Portland   Lodge   No.    142, 

B.  P.  O.  E.  144  Fed.  274. 

88c.  Where  service  of  process  is  by  publi- 
cation in  place  of  personal  service,  a  strict 
and   literal  compliance   with  the  statutory 
provisions  is  necessary.    Cheely  v.  Clayton, 
110  U.  S.  701,  4  Sup.  Ct.  Rep.  328,    28:  238 
.    Cited  in  Guaranty  Trust  &  S.  D.  Co.  v.  Green 
Cove   Springs   &  M.   R.    Co.    139   U.    S.    148, 
35  L.  ed.  120,  11  Sup.  Ct.  Rep.  512— Board 
of    Charities    &    Correction    r.    Moore,    45 
Phlla.    Leg.    Int    216,    19    Phila.    542— Hull 
V.   Hull,   30  Plttsb.   L.  J.  N.   S.    210,  8   Pa. 
Dist.  R.  423. 

86d.  Where,  by  the  law  of  a  state,  con- 
structive service  of  process  by  publication 
is  substituted  in  place  of  personal  citation 
against  the  person  of  an  absent  party  not 
a  citizen  of  the  state,  or  found  within  it, 
a  strict  and  literal  compliance  with  the 
statutory  provisions  is  necessary.  Galpin 
y.  Page,  18  Wall.  350,  21 :  959 

Settlemier  v.  Sullivan,  97  U.  S.  444, 

24:  1110 
Diitinpuithed    in    Applegate    v.    Lexington    & 

C.  County  Min.  Co.  117  U.  S.  271,  20  L. 
ed.  897,  6  Sup.  Ct.  Rep.  742— Noble  v. 
Union  River  Logging  R.  Co.  147  U.  S.  173, 
37  L.  ed.  126,   13  Sup.  Ct.  Rep.  271. 

Cited  in  Karle  v.  McVeigh,  91  U.  S.  508,  23 
L.  ed.  400 — Pennoyer  v.  NelT,  95  U.  S.  743, 
24  L.  ed.  576 — Guaranty  Trust  &  S.  D.  Co. 
V.  Green  Cove  Springs  &  M.  R.  Co.  130  U. 
S.  148,  35  L.  ed.  120,  11  Sup.  Ct.  Rep.  512 
— Gray  v.  Larrimore,  4  Sawy.  653,  Fed.  Cas. 
No.  5.721— Re  McKlbben,  12  Nat.  Bankr. 
Reg.  101,  Fed.  Cas.  No.  8,859 — Clssell  v. 
Pulaslcl  County,  3  McCrary,  449,  10  Fed. 
893 — Martin  v.  Barbour,  34  Fed.  708 — 
Rucker  v.  Morgan,  122  Ala.  318,  25  So.  242 
— Gregory  v.  Bartlett,  55  Ark.  34,  17.  S. 
W.  344 — Caldwell  ▼.  Armour  &  Co.  1  Penn. 
(Del.)  551,  43  Atl.  517— Brenner  v.  Quick, 
88  Ind.  551 — Thomas  v.  Thomas,  96  Me. 
224,  00  Am.  St.  Rep.  342.  52  Atl.  642— 
Hardester  v.  Sharretts,  84  Md.  150,  34  Atl. 
1122--Barber  v.  Morris,  37  Minn.  196,  5 
Am.  St.  Rep.  836,  33  N.  W.  559 — ^Wilson 
V.  St.  Louis  &  S.  F.  R.  Co.  108  Mo.  508.  32 
Am.  St.  Rep.  624,  18  S.  W.  286 — Bowler  v. 
Bnnfs,  46  App.  Dlv.  310,  61  N.  Y.  Supp. 
086 — Odell  V.  Campbell,  9  Or.  304— Emanuel 
Y.  Ferris,  63  8.  C  121,  41  S,  E.  20— Mosby 


V.    Gisborn,  17    Utah,    280,    54    Pac.    121^> 

Garrison    v.  Cheeney,    1   Wash.   Terr.   504^ 

Beaupre   v.  Brlgham,    79   Wis.   441,   48    N. 
W.  596. 

86e.  Publication   as    against   nonresident 

defendants  required  by  statute  to  be  made 

once  a  week  for  four  months  must  be  made, 

not  merely  for  sixteen  weeks  or  four  lunar 

months,    but    for    four    calendar    months. 

Guaranty  Trust  &  S.  D.  Co.  v.  Green  Ck)ve 

Springs  k  M.  R.  Co.  139  U.  S.  137,  11  Sup. 

Ct.  Rep.  512,  35:  116 

Cited   in    Detroit   v.    Detroit   City   R.    Co.    54 

Fed.   9 — Meyer  ▼.   Kuhn,    18  C.   C.   A.   304, 

25    U.    S.    App.    174,    65    Fed.    712 — Tenney 

V.   American   Pipe   Mfg.   Co.   96    Fed.   919-^ 

Coffin  V.  Bell,  22  Nev.  183,  68  Am.  St.  Rep. 

738,  37  Pac.  240 — Hunter  v.  Ruff,  47  S.  C. 

554,    58   Am.    St.   Rep.    907,   26    8.    B.    65^ 

Mllburn   v.   Smith,   11   Tex.   Civ.   App.   682, 

33  8.  W.  910. 

87.  By  the  laws  of  Kentucky  the  publi- 
cation of  an  order  against  absent  defend- 
ants for  two  months  means  two  calendar 
months;  and  a  publication  for  eight  weeks 
does  not  bring  the  parties  before  the  court. 
Hunt  V.  Wickliflfe,  2  Pet.  201,  7:  397 

Cited  in  Nations  v.  Johnson,  24  How.  203,  16 
L.  ed.  632 — Guaranty  Trust  ft  S.  D.  Co.  v. 
Green  Cove  ft  M.  R.  Co.  139  U.  8.  147,  36 
L.  ed.  120,  11  Sup.  Ct.  Rep.  612 — Guaranty 
Trust  ft  S.  D.  Co.  v.  Buddington,  27  Fla. 
226,  12  L.R.A.  774,  9  So.  246— Mercantile 
Trust  Co.  V.  South  Park  Residence  Co.  94 
Ky.  274,  22  S.  W.  314— Bertwell  v.  Haines, 
10  Okla.  471,  68  Pac  702. 

Editorial  note. 

[By  publication.     16  L.R.A.  231.] 

Nonresidents. 

87a.  A  judgment  or  decree  rendered  by  a 
state  or  territorial  court  does  not  bind  non- 
residents, in  a  proceeding  purely  in  per- 
sonam in  which  they  did  not  appear,  and 
had  no  notice  except  by  publication.  Web- 
ster V.  Reid,  11  How.  437,  13:  761 
HoUingsworth  v.  Barbour,  4  Pet.  466, 

7:  922 
Bischoff  V.  Wethered,  9  Wall.  812,  19:  829 
Knowles  v.  Logansport  Gaslight  &  Coke  Co. 

19  Wall.  58,  22:  70 

Dittinguiahed   In    People   ex    rel.    Hunsaker   y. 

House,  4  Utah,  384,  10  Pac.  843. 

Cited  in  Gnaranty  Trust  &  S.  D.  Co.  v.  Green 
Cove  Springs  &  M.  R.  Co.  139  U.  8.  147, 
35  L.  ed.  120,  11  Sup.  Ct  Rep.  512— Gal- 
pin V.  Page,  3  Sawy.  116,  Fed.  Cas.  No. 
5,206 — De  Kraft  v.  Barney,  2  Hayw.  &  H. 
400,  Fed.  Cas.  No.  18,288 — Clark  v.  Ham- 
mett,  27  Fed.  340— Swift  v.  Meyers,  37  Fed. 
43 — Brooks  v.  Dun,  51  Fed.  144 — Alklre 
Grocery  Co.  v.  Richesin,  01  Fed.  83 — Re 
Anderson,  94  Fed.  407 — Boykln  v.  Rain,  28 
Ala.  342,  65  Am.  Dec.  349 — Turner  v.  Tur- 
ner, 44  Ala.  450 — Bruce  v.  Strickland,  47 
Ala.  198 — Jones  v.  Knox,  51  Ala.  370— 
Cauly  V.  Blue,  62  Ala.  78 — StaCTan  v.  Zeust, 
10  App.  D.  C.  271 — Barney  v.  De  Kraft,  C 
D.  C.  364  Appx. — Blckerdike  v.  Allen,  157 
111.  101,  29  L.R.A.  784.  41  N.  E.  740— 
Beard  v.  Beard.  21  Ind.  328 — Minter  v. 
Green,  8  Ind.  Terr.  763,  49  S.  W.  48— 
Garrlsson's  Succession,  15  La.  Ann.  31— 
Tyler  v.  Registration  Ct.  Judges,  175  Mass. 
105,  51  L.U.A.  447,  55  N.  E.  812— McNamu- 
ra  V.  Cosserly,  61  Minn.  346,  63  N,  W.  880 
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'—Brown  ▼.  Levee  Comrs.  60  Miss.  484— 
Vlscher  v.  Vlscher,  12  Barb.  647 — State  ex 
rel.  Monnett  v.  Guilbert,  56  Ohio  St.  620, 
38  L.R.A.  D26,  60  Am.  St  Rep.  756,  47  N. 
B.  551 — McCreery  v.  Davis,  44  S.  C.  211, 
28  L.R.A.  661.  51  Am.  St.  Rep.  704,  22  S. 
E.  178 — Washington,  A.  ft  O.  R.  Co.  ▼. 
Alexandria  ft  W.  R.  Co.  19  Gratt  610,  100 
Am.  Dec.  710. 

87b.  A  state  having  within  her  territory 
property  of  a  nonresident  may  appropriate 
it  to  satisfy  the  claims  of  her  citizens  against 
him,  in  a  proper  case,  upon  service  by  publi- 
cation only.  If  he  has  no  property  in  the 
state,  there  is  nothing  upon  which  her  tri- 
bunals can  adjudicate,  without  obtaining 
personal  service  of  process  upon  him.  Pen- 
noyer  v.  Neff,  95  U.  S.  714,  24:  565 

Cited  In  Palmer  v.  McCormIck,  28  Fed.  543 
— Remer  v.  Mackay,  35  Fed.  88— Shampeau 
V.  Connecticut  River  Lumber  Co.  37  Fed. 
772 — Murray  v.  Murray.  115  Cal.  275,  37 
L.R.A.  629,  56  Am.  St.  Rep.  97,  47  Pac.  37 
— Iowa  State  Sav.  Bank  v.  Jacobson,  8  S. 
D.  298,  66  N.  W.  453 — Caldwell  v.  Armour 
ft  Co.  1  Penn.  (Del.)  551,  43  Atl.  517— 
Moore  v.  Speed,  55  Mich.  87,  20  N.  W.  801 
— Ball  V.  Ridge  Copper  Co.  118  Mich.  11, 
76  N.  W.  130 — Anheuser-Busch  Brewing 
AsBO.  V.  Peterson,  41  Neb.  902,  60  N.  W. 
873 — Kldd  V.  New  Hampshire  Traction  Co. 
72  N.  H.  283,  66  L.R.A.  577,  56  Atl.  465 
— Pennlman  v.  Daniel,  91  N.  C.  434 — Bern- 
hardt V.  Brown,  118  N.  C.  706,  36  L.R.A. 
405,  24  S.  E.  527 — Fitzslmmons  v.  Johnson, 
90  Tenn.  424,  17  S.  W.  100— Kemper-Thom- 
as Paper  Co.  v.  Shyer,  108  Tenn.  450,  58 
L.R.A.  175,  67  S.  W.  856— Milburn  v.  Smith, 
11  Tex.  Civ.  App.  681,  33  S.  W.  910— Hogle 
▼.  Mott,  62  Vt.  259,  22  Am.  St.  Rep.  106, 
20  Atl.  276— Dlllard  v.  Central  Virginia  Iron 
Co.  82  Va.  741,  1  S.  E.  124. 

87c.  A  judgment  or  decree  rendered  by  a 
state  or  territorial  court  does  not  bind 
nonresidents  in  a  proceeding  purely  in 
peraonamf  in  which  they  did  not  appear 
and  had  no  notice  except  by  publication 
addressed  te  "unknown  holders  and  owners." 
Pana  v.  Bowler,  107  U.  S.  529,  2  Sup.  Ct. 
Rep.  704,  27:424 

Cited  In  Enfield  v.  Jordan,  119  U.  S.  693,  30 
L.  ed.  529.  7  Sup.  Ct.  Rep.  358 — Hennlng  v. 
Planters'  Ins.  Co.  28  Fed.  443 — Brooks  v. 
Dun,  51  Fed.  146 — Wilson  v.  St.  I^uis  ft 
S.  F.  R.  Co.  108  Mo.  597,  32  Am.  St.  Rep. 
624,  18  S.  W.  286— State  ex  rel.  Mathews  v. 
Eddy,  10  Mont.  318,  25  Pac.  1032 — East- 
man V.  Dearborn,  63  N.  H.  *366 — Elsasser 
V.  Haines,  52  N.  J.  L.  29,  18  Atl.  1095— 
Schmidt  V.  Stern,  2  Tex.  App.  Civ.  Cas. 
(Wlllson)  72 — Rowan  v.  Shapard,  2  Tex. 
App.  Civ.  Cas.  (Wlllson)  259 — Murphy  v. 
Wallace,  3  Tex.  App.  Civ.  Cas.  (Wlllson) 
512. 

88.  A  judgment  on  promissory  notes,  ob- 
tained against  a  nonresident  of  the  state 
upon  service  by  publication  only,  is  void. 
Davis  v.  Wakelee,  156  U.  S.  680,  15  Sup.  Ct. 
Rep.  555,  89:  578 

88a.  The  presence  of  property  of  a  non- 
resident within  the  state  does  not  give  juris- 
diction to  a  state  court  to  render  a  personal 
judgment  against  him  on  service  by  publi- 
cation.   Pennoyer  v.  Neff,  95  U.  S.  714, 

24:  565 
Cit^  In  Blumberg  ▼.   Birch,   99   Cal.   417,   37 


Am.  St  Rep.  67,  84  Pac.  102 — ^Wllsmf  r. 
St.  Louis  ft  S.  F.  R.  Co.  108  Mo.  597»  33 
Am.  St  Rep.  624,  18  S.  W.  286 — Silver 
Camp  Mln.  Co.  v.  Dlckert  31  Mont.  498, 
67  L.R.A.  944,  78  Pac.  967. 

88b.  Where  there  is  a  sufficient  writ  and 
levy  on  the  property  of  nonresidents,  the 
fact  that  there  was  a  failure  in  some  man- 
ner to  observe  all  the  requisite  formalities 
in  the  service  of  process  by  publication  does 
not     deprive     the     court     of     jurisdiction. 
Cooper  v.  Reynolds,  10  Wall.  308,      19:  931 
Cited  in  Martin  v.  Pond,  30  Fed.  19 — Beattic 
V.  Wilkinson,  36  Fed.  650 — Brooks  ▼.   Dun. 
51  Fed.  146 — Connor  v.  Tennessee  C.  R.  Co. 
54    L.R.A.    693,   48   C.   C.    A.   735.    109    Fed. 
936— Silver   v.    Luck,    42   Ark.    269 — Loaisa 
▼.  Superior  Court,  85  Cal.  32,  9  L.R.A.  38 1, 
20  Am.    St   Rep.   197,   24   Pac   707 — Blanc 
V.  Paymaster  Mln.  Co.  95  Cal.  530,  29  Am. 
St  Rep.  149,  30  Pac.  765 — Brown  v.  Tucker, 
7  Colo.  34,  1  Pac.  221 — Caldwell  v.  Armour 
ft  Co.    1    Penn.    (Del.)    550.   43   Atl.    517— 
Head  v.   Daniels,  38  Kan.   13,   15   Pac   911 
— Savin    V.    Bond,    57    Md.    233 — Moore    v. 
Speed,  55  Micb.  87,  20  N.  W.  801— Plummet 
V.  Hatton,   51   Minn.   183,   53   N.   W.   460— 
Beyer  v.  Continental  Trust  Co.  63  Mo.  App. 
528— Hunt  v.  Hunt  72  N.  Y.  239,   28  Am. 
Rep.  129— Fowler  v.   Lewis,  36  W.  Va.  126. 
14  S.  £.  447— Winner  v.  Hoyt  68  Wis.  287. 
82   N.   W.   128 — Bragg  v.   Gaynor,  85   Wis. 
484,  21  L.R.A.  167,  55  N.  W.  919. 

88c.  A  decree  of  divorce  from  the  bond 
of  matrimony,  obtained  by  a  huaband  in  a 
territorial  court,  upon  notice  to  his  absent 
wife  by  publication,  insufficient  to  support 
the  jurisdiction  to  grant  the  divorce,  under 
the  statutes  of  the  territory  as  construed 
by  the  courts  of  the  state  after  its  admis- 
sion into  the  Union,  is  no  bar  to  an  action 
by  the  wife,  after  the  husband's  death,  in 
the  United  States  circuit  court,  to  recover 
such  an  estate  in  his  land  as  the  local  stat- 
utes give  to  a  widow.  Cheely  v.  Clayton, 
110  U.  8.  701,  4  Sup.  Ct.  Rep.  328.  28:  2)8 
Cited  In  Barrett  v.  Failing,  111  U.  S.  526.  28 
L.  ed.  506,  4  Sup.  Ct.  Rep.  598 — Shnider 
V.  Shrader,  36  Fla.  512,  18  So.  672 — llioms 
V.  King,  95  Tenn.  70,  31  S.  W.  983. 

89.  Decree  based  upon  publication  of 
notice  to  nonresident  minors,  and  providing 
that  the  right,  title,  and  interest  of  such 
nonresident  defendants  should  be  vested  in 
the  complainant  by  force  of  the  decree  it- 
self, sustained.  Bryan  y.  Kennett^  113  U.  S. 
179,  5  Sup.  Ct.  Rep.  407,  28:  908 
Cited  in  Bennett  v.  Fenton,  10  L.R.A.  502,  41 

Fed.  285. 

90.  Defendants  out  of  the  jurisdiction  of 
the  circuit  court,  proceeded  against  by  an 
order  of  publication,  are  bound  by  the  de- 
cree 80  far  as  it  affects  a  fund  within  the 
rea'ch  of  the  court.  Goodman  y.  Kiblack, 
102  U.  S.  556,  26:  229 
Cited  in   Hay   v.   Alexandria   &   W.   R.   Co.   4 

Hugbes,  355 — ^Hasard  v.  Durant,  19  Fed, 
476 — Lancaster  v.  Ashevllle  Street  R.  l*ti. 
90  Fed.  132 — Grove  v.  Grove,  93  Fed.  M«' 
— ^York  County  Sav.  Bank  v.  Abbot,  i.il 
Fed.  983 — Idabo  Gold  Mln.  Co.  v.  Wincbr:i. 
6  Idabo,  736,  96  Am.  St.  Rep.  290.  59  Par. 
538— Minot  v.  Til  ton,  64  N.  U.  374,  10  Atl 
682. 

90a,  The  removal  of  a  defendant  in  error 
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from  the  jurisdiction  of  the  court,  so  that 
a  citation  could  not  be  served  upon  him, 
does  not  prevent  a  judgment  rendered  upon 
writ  of  error,  of  which  he  had  notice  only 
by  publication,  from  being  conclusive  upon 
him.     Nations  v.  Johnson,  24  How.  195, 

16:628 
Cited  In  Turner  v.  Turner,  44  Ala.  450 — State 
ex  rel.  Andreu  v.  Canfield,  40  Fla.  70,  42 
L.R.A.  76,  23  So.  591— White  v.  White,  65 
N.  J.  Eq.  747,  55  Atl.  739 — Elsasser  v. 
Haines,  52  N,  J.  L.  19,  18  Atl.  1095— 
Wilson  ▼.  Zelgler,  44  Tex.  660. 

91.  Service  by  publication  in  the  manner 
prescribed  by  the  state  statutes  for  non- 
resident defendants  cannot  be  had  in  the 
Federal  circuit  court  to  which  a  suit  in 
which  an  attachment  has  issued  has  been 
removed  from  a  state  court  before  service  of 
summons.  Clark  v.  Wells,  203  U.  S.  164, 
27  Sup.  Ct.  Rep.  43,  51:  138 

92.  Service  of  publication  during  the 
war,  in  an  action  to  foreclose  a  mortgage, 
is  ineffective,  when  such  proceedings  were 
taken  within  the  Union  lines,  whilst  the  de- 
fendants were  absent  in  the  Confederate 
lines,  and  were  prevented  from  entering 
the  Union  lines.  Dean  v.  Nelson,  10  Wall. 
158,  19:  926 
DUUnguiahed    in    Seymour    y.    Bailey,    66    111. 

295 — De   Jarnetto   v.    De   Olverville,   56   Mo. 
447 — Dryden  v.  Stephens,  19  W.  Va.  13. 

died  In  Ludlow  v.  Ramsey,  11  W*all.  589,  20 
L.  ed.  219 — Lascre  v.  Rochereau,  17  Wall. 
439,  21  L.  ed.  695 — ^Washington  University 
v.  Finch,  18  Wall.  110,  21  L,  ed.  821— 
Burbank  v.  Conrad,  96  U.  S.  305,  24  L.  ed. 
728 — Dorr  v.  Glbboney,  3  Hughes,  389,  Fed. 
Cas.  No.  4,000 — Kimball  v.  Taylor,  2  Woods, 
41,  Fed.  Cas.  No.  7,775 — Price  v.  Foreman, 
12  Fed.  803 — Green  v.  Alexander,  7  D.  C. 
154 — Foreman  v.  Carter,  9  Kan.  679 — New- 
comb  V.  Newcomb,  13  Bush,  570,  26  Am. 
Rep.  222 — Ogden  v.  Leland  University,  49 
La.  Ann.  192,  21  So.  t)85 — Johnson  v.  Rob- 
ertson, 34  Ind.  174 — Dorsey  v.  Thompson, 
37  Md.  44 — De  Jarnette  v.  De  Giverville,  56 
Mo.  460 — Pennywit  v.  Foote,  27  Ohio  St. 
626,  22  Am.  Rep.  340 — McVeigh  v.  Bank  of 
Old  Dominion,  26  Gratt.  840— Walker  v. 
Beauchler,  27  Gratt.  521 — Fairfax  v.  Alex- 
andria, 28  Gratt.  37 — Dorr  v.  Rohr,  82  Va. 
362,  3  Am.  St.  Rep.  106 — Grinnan  v.  Ed- 
wards, 21  W.  Va.  362 — Haymond  v.  Cam- 
den, 22  W.  Va.  193— Sturm  v.  Fleming,  22 
W.  Va.  420— Hall  v.  Hall,  30  W.  Va.  789, 
5  S.  E.  260. 

•—  Editorial  notes. 

fin  divorce  case.     19  L.R.A.  814. 

Validity  of  decree  of  divorce  obtained  on 
publication  of  service  out  of  the  state.  19 
L.R.A.  814.] 

e.  Privilege  frofn  Service, 

1.  In  General, 

Waiver  of  Privilege,  see  infra,  107,  108. 

Federal  Question  as  to,  see  Appeal  and 
Error,  1306,  1397,  1788. 

First  Raising  Objection  on  Appeal,  see  Ap- 
peal and  Error,  4570. 

Waiver  of,  by  Appearance,  see  Appearance, 
34. 


Writs  Directed  to  Other  Courts  for  Their 
Officers  as  an  Interference,  see  Courts, 
VI.  d. 

Immunity  of  Consul  from  State  Suit,  see 
Courts,  1386,  1387,  1389. 

Of  Congressmen  from  Subpcena,  see  Wit- 
nesses, 2. 

See  also  Appeal  and  Error,  1788. 

93.  [A  member  of  the  state  convention  to 
consider  the  Constitution  of  the  United 
States  is  privileged  from  service  of  process 
in  civil  actions,  during  his  attendance  upon 
the  convention.  Bolton  v.  Martin  (Ct.  Com. 
PL  Phila.)   1  Dall.  296,  1:  144] 

94.  [An  American  consul  resident  abroad 
in  the  public  service  is  privileged  from 
foreign  attachment  in  Pennsylvania.  Cald- 
well v.  Barclay  (Ct.  Com.  PI.  Phila.)  1 
Dall.   305,  note,  1:  149] 

Editorial  notes. 

[Privilege  of  members  of  Congress  from 
service.    23  L.R.A.  632. 

Service  on  prisoner.    46  L.R.A.  706.] 

;9.  Fron^  Arrest, 

What  Law  Governs,  see  Conflict  of  Laws, 
205. 

95.  The  process  act  of  May  19,  1828,  ex- 
pressly adopts  the  mesne  process  and  modes 
of  proceeding  in  suits  at  common  law  then 
existing  in  the  highest  state  courts,  under 
state  laws,  which  includes  all  the  regula- 
tions of  the  state  laws  as  to  bail  and  ex- 
emption of  the  party  from  arrest  and  im- 
prisonment.   Beers  v.  Haughton,  9  Pet.  329, 

9:  145 
Cited  in  Martin  v.  Gilmore,  72  III.  197. 

Sovereign. 

96.  A  sovereign  is  exempted  from  arrest 
and  detention  within  a  foreign  territory. 
The  Exchange  v.  M'Faddon,  7  Cranch,  116, 

3:  287 

Cited  in  United  States  r.  Lee.  106  U.  S.  209. 
27  L.  ed.  178,  1  Sup.  Ct.  Rep.  240 — Stanley 
V.  Schwalby,  147  U.  S.  513,  37  L.  ed.  261, 
13  Sup.  Ct.  Rep.  418 — South  Carolina  v. 
Wesley,  155  U.  S.  544,  89  L.  ed.  254,  16 
Sup.  Ct.  Rep.  230 — Stanley  v.  Schwalby, 
162  U.  S.  270,  40  L.  ed.  965,  16  Sup.  Ct 
Rep.  754 — Percy  Summer  Club  v.  Astle,  110 
Fed.  488 — Hatch  v.  Baez,  7  Hun,  600 — 
Hassard  v.  Mexico,  29  Misc.  512,  61  N.  Y. 
Supp.  939. 

Public  officers. 

Waiver  of  Privilege,  see  infra,  107. 

Appellate  Jurisdiction  of  Supreme 
Court  over  Question  as  to,  see  Ap- 
peal and  £rror,  963. 

97.  Although  all  persons  in  the  public 
service  are  exempt,  as  a  matter  of  public 
policy,  from  arrest  upon  civil  process  while 
thus  engaged,  the  rule  is  different  when  the 
process  is  served  on  a  charge  of  felony. 
United  States  v.  Kirby,  7  Wall.  482, 

19:  278 

Cited  in  Re  Neagle    (Cunningham   v.   Neagle) 

135  U.  S.  79,  34  L.  ed.  77,  10  Sup.  Ct.  Rep. 

658 — United    States    ex    rel.    McSweeney    v. 
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Fullhart,  47  Fed.  805— State  v.  Waite,  101 
Iowa,  380,  70  N.  W.  596 — United  States  ei 
rel.  McSweeney  v.  Fullhart,  48  Phila.  Leg. 
Int.  802. 

98.  [A  member  of  the  legislature  is  privi- 
leged from  arrest,  summons,  citation,  or 
other  civil  process  during  the  session;  nor 
can  suits  to  which  he  is  a  party  be  forced 
to  trial  during  that  time.  Gyer  v.  Irwin 
(Geyer  v.  Irwin)  (Pa.  Sup.  Ct.)  4  Dall. 
107,  1 :  762] 

99.  [A  charge  d'affaires  is  privileged  from 
arrest  until  his  return  home,  although  de- 
layed upon  official  business  for  some  months 
after  he  is  superseded.  Proof  from  the  De- 
partment of  State  of  his  reception  in  that 
character  will  not  be  required  to  obtain  his 
discharge  if  arrested.  Dupont  v.  Pichon 
(Pa.  Sup.  Ct.)  4  Dall.  321,  1:  851] 

100.  [The  sheriff  elect  of  a  county,  who 
came  to  Philadelphia  to  solicit  his  commis- 
sion and  give  security,  is  not  privileged 
from  arrest  on  civil  process;  nor  is  the 
lieutenant  of  a  county  coming  to  obtain 
conunissions  for  officers  of  the  militia. 
Morgan  v.  Eckart  (Ct.  Com.  PI.  Phila.)  1 
Dall.  295,  1:144] 

Suitor. 

101.  [A  suitor  at  court  is  not  privileged 
from  arrest  on  a  ca.  sa.  Starret's  Case  (Pa. 
Sup.  Ct.)  1  Dall.  356,  1:  174] 

Freeholder. 

102.  [The  privilege  of  a  freeholder  to  be 
sued  by  summons  extends  to  actions  of 
trespass  vi  et  wrmis,  Hudson  v.  Howell 
(Ct.  Com.  PI.  Phila.)  1  Dall.  310.      1:  151] 

103.  [A  capias  cannot  issue  against  a 
freeholder,  even  though  the  plaintiff  directs 
the  sheriff  to  accept  his  appearance.  Bar- 
nard V.  Field  (Ct.  Com.  PL  Phila.)  1  Dall. 
348,  •  1:170] 

104.  [A  judgment  before  a  justice  is  suf- 
ficient to  defeat  the  privilege  of  a  free 
holder.  Quesnel  v.  Mussi  (Pa.  Sup.  Ct.)  1 
Dall.  436,  1:212] 

Witnesses. 

105.  [A  witness  is  privileged  from  arrest 
while  in  actual  attendance  upon  the  court, 
and  for  a  reasonable  time  to  prepare  for  de- 
parture; not  for  the  whole  term,  nor  while 
engaged  in  general  private  business  after 
discharge  from  the  obligations  of  his  sub- 
pcena.  Smythe  v.  Banks  (C.  Ct)  4  Dall. 
329,  1 :  854] 

106.  [A  witness  in  the  circuit  court,  com- 
ing from  another  state,  is,  while  at  his  lodg- 
ings awaiting  the  business  of  the  suit,  privi- 
leged from  arrest  under  authority  of  a  state 
court.    Hurst's  Case  (C.  Ct.)  4  Dall.  387, 

1 :  878] 

•—Editorial  note. 

[Privilege  of  nonresident  witness  as  to 
exemption  from  suit.     25  L.ILA.  721.] 

8.  Waiver  of  Privilege. 


of  Pennsylvania  is  privileged  from  arrest, 
summons,  citation,  or  other  civil  process, 
during  attendance  on  his  public  business; 
but  the  benefit  of  his  privilege  must  be  duly 
claimed  at  a  proper  time  and,  if  he  fails  to 
suggest  it  as  an  objection  to  the  trial  of  the 
cause,  the  judgment  rendered  against  him 
therein  will  not  be  set  aside  on  the  ground 
of  privilege.  Gyer  v.  Irwin  (Geyer  ▼. 
Irwin)    (Pa.  Sup.  Ct.)   4  Dall.  107, 

1 :  762] 

108.  If  a  consul,  being  sued  in  a  state 
court,  omits  to  plead  his  privilege  of  exemp- 
tion from  the  suit,  and  afterwards,  on  re- 
moving the  judgment  of  the  inferior  court 
to  a  higher  court  by  writ  of  error,  claims 
the  privilege,  such  an  omission  is  not  a 
waiver  of  the  privilege.  The  privilege  is  not 
merely  personal,  but  the  privilege  of  his 
country  or  government.  Davis  ▼.  Packard. 
7  Pet.  276,  8:  684 

Limited  In   Flynn  v.   Stooshton,  6  Barb.    11& 

Cited  in  Harrison  v.  Vose,  9  How.  882,  13  L. 
ed.  183 — B5r8  v.  Preston,  111  U.  8.  256,  28 
L.  ed.  420,  4  Sup.  Ct.  Rep.  407 — ^Froment 
V.  Duclos,  30  Fed.  886 — ^Hollander  ▼.  Balz, 
41  Fed.  735 — HoIUclaw  v.  Ware,  34  Ala. 
309— Hall  V.  Young.  3  Pick.  82,  15  Am. 
Dec.  180 — Morton  v.  Hoodless,  1  Miles  (Pa.) 
48. 


IV,  Return;  Proof* 

Return  Day,  see  supra,  11. 

Control  of  General  Recital  of  Due  Service  in 
Decree  by  Return,  see  supra,  80. 

Effect  of  Return  to  Abate  Suit,  see  Abate- 
ment and  Revival,  61. 

Fees  of  Commissioner  for  Entering,  see 
Commissioners,  30. 

In  Confiscation  Proceedings,  see  Confisca- 
tion and  Sequestration,  67,  81,  82,  97. 

False  Return  Whether  Ground  for  Equitable 
Relief  against  Judgment,  see  Equity, 
243. 

Marshal's  Return  as  Evidence,  see  Evidence, 
1075,  1076. 

Parol  Evidence  to  Vary,  see  Evidence,  1716. 

To  Writ  of  Mandamus,  see  Mandamus, 
III.  d. 

Power  of  Marshal  to  Complete  Acts  after 
Expiration  of  His  Term,  see  Marshal, 
9,  10. 

Remedy  for  False  Return  bf  Marshal,  see 
Marshal,  70. 

Return  Term  of  Writ  as  Time  for  Trial, 
see  Trial,  7. 

See  also  supra,  83. 

Compelling  return. 

109.  The  Supreme  Court  may  order  a 
marshal  to  return  a  writ  directed  to  him  for 
service  upon  a  state,  and,  in  case  of  default, 
to  show  cause  therefor  by  affidavit.  Oswald 
V.  New  York,  2  Dall.  402,  1 :  433 

Amendment. 

Return  to  Mandamus,  see  Mandamus, 
232. 


107.  [A  member  of  the  general  assembly        110-111.  An  officer  cannot   be   oompelled 
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to  amend  or  modify  his  return:  nor  can  its 
truth  be  questioned  in  subsequent  proceed- 
ing's a^^ainst  the  sureties.  Smith  v.  Gaines, 
93  V.  S.  341,  23:  901 

Cited    In    Mehler   y.    Cornwell,    3   App.    D.    C. 
99. 

Construction. 

112.  The  return  of  the  marshal  to  a  writ, 
that  he  has  "arrested  the  property  within 
mentioned/*  signifies  that  he  has  actually 
taken  the  property  into  his  custody  and 
under  his  control.  Pelham  v.  Rose,  9  Wall. 
103,  19':  602 

Sufficiency. 

As   Prima  Facie  Evidence  of  Lack  of 

Property,  see  Evidence,  474. 
See  also  Trial,  872. 

113.  The  return  of  process  by  the  marshal 
as  served  upon  defendant  within  the  district 
is  sufficient.  Gracie  v.  Palmer,  8  Wheat. 
699,  5: 719 

114.  In  a  proceeding  in  renit  the  return 
of  the  marshal  which  shows  exact  com- 
pliance with  the  order  of  the  court  direct- 
ing service  of  process,  made  in  the  manner 
in  which  it  should  be  made,  establishes  suf- 
ficient service.  United  States  v.  Clarke 
(Confiscation  Cases)  20  Wall.  92,      22:  320 

115.  A  return  to  a  summons  by  the  sheriff, 
that  he  has  served  the  defendant  personally 
therewith,  is  sufficient  without  stating  that 
the  service  was  made  in  his  county. 
Knowles  v.  Logansport  Gaslight  &  Coke  Co. 
19  Wall.  58,  22:  70 
Cited   in    Shilling   ▼.    Seigle,   207    Pa.   387.    56 

Atl.  057. 

116.  Where  the  statute  of  a  state  required 
service  of  process  to  be  made  by  delivering  a 
copy  to  the  defendant  personally,  or,  if  he 
could  not  be  found,  to  some  person  of  his 
family  at  his  dwelling-house,  the  inability 
of  the  officer  to  find  the  defendant  must  be 
stated  in  his  return,  or  the  service  upon  his 
wife  will  not  be  sufficient.  Settlemier  v. 
Sullivan,  97  U.  S.  444,  24:  1110 
Distinguished   in   Sloane   y.   Martin,   28   L.R.A 

:J5H — Stotz  V.  Collins,  83  Va.  430,  2  8.  E. 
737— Healey  v.  Butler,  06  Wis.  13,  27  N. 
W.  922. 

Cited  in  Amy  v.  Watertown,  130  U.  S.  317, 
32  L.  ed.  961.  9  Sup.  Ct.  Rep.  530— Mickey 
y.  Stratton,  5  Sawy.  482,  Fed.  Cas.  No.  9,- 
530— Rlckards  v.  Ladd,  6  Sawy.  42,  Fed. 
Cas.  No.  11,804 — Swift  v.  Meyers,  37  Fed. 
41 — Hatch  y.  Ferguson,  57  Fed.  970 — New 
River  Mineral  Co.  v.  Secley,  50  C.  C.  A. 
613,  120  Fed.  201 — Venner  v.  Denver  Union 
Water  Co.  15  Colo.  App.  505,  63  Pac.  106 
— Massillon  Engine  &  Threshing  Co.  v.  Hub- 
bard. 11  S.  D.  329,  77  N.  W.  588— Minter 
V.  Green,  3  Ind.  Terr.  763,  40  S.  W.  48 — 
Dohms  v.  Mann,  76  Iowa,  727,  39  N.  W. 
823 — Thomas  v.  Thomas,  96  Me.  224,  90 
Am.  St.  Rep.  842,  52  Atl.  642 — Charles  v. 
Morrow,  99  Mo.  646,  12  S.  W.  903 — San- 
ford  v.  Edwards,  19  Mont.  60,  61  Am.  St. 
Rep.  482,  47  Pac.  212 — Farrls  v.  Hayes,  9 
Or.  85 — Hass  v.  Sedlak,  9  Or.  464 — Park  v. 
Higbee,  6  Utah,  415,  24  Pac.  524— Shenan- 
doah Valley  R.  Co.  v.  Ashby,  86  Va.  235,  19 
Am.  St.  Rep.  898,  o  S.  E.  1003 — Staunton 
^        U.   8.   Dig.— 374 


Perpetual  Bldg.  &  L.  Co.  v.  Haden,  02  Va. 

207,  23  S.  E.  285. 

117-118.  Where  process  may  be  lawfully 
served  on  a  director,  the  return  of  a 
marshal  that  the  person  served  was  reput- 
ed to  be  a  director,  and  the  record  shows 
that  he  was  a  director  not  long  previously, 
it  will  be  presmned  that  he  was  so  at  the 
time  of  service,  where  there  is  no  evidence 
to  the  contrary.  Washington,  A.  &  G.  R. 
Co.  V.  Brown,  17  Wall.  445,  21 :  675 

Cited  in  Georgia  Southern  R.  Co.  y.   Bigelow, 

68  Oa.  223 — Thum  v.  Pyke,  8  Idaho,  30,  66 

Pac.  157. 

Traverse. 

As  to  Return  to  Execution,  see  Execu- 
tion, 53. 
See  also  supra,  110. 

119.  Where  the  sheriff's  return  is  incom- 
plete, and  presents  no  required  evidence  of 
the  sheriff  s  acts,  and  is  not  duly  authenti- 
cated by  the  sheriff's  signature,  as  required 
by  statute,  it  is  traversable;  and  it  may  be 
properly  shown  that  no  actual  seizure  of  the 
property  in  dispute  was  ever  made.  Wat- 
son v.  Bondurant,  21  Wall.  123,        22:  509 

120.  The  return  of  the  marshal,  in  confis- 
cation proceedings,  that  he  had  attached 
the  bond,  mortgage,  and  credit  sought  to  be 
condemned,  cannot  be  traversed  in  a  col- 
lateral proceeding  for  the  foreclosure  of  the 
mortgage.    Brown  v.  Kennedy,  15  Wall.  591, 

21:  193 
Cited  In   Schneider  v.  Ferguson,   77  Tex.   576, 
14  S.  W.  154. 

Waiver. 

121.  Where  the  return  of  a  service  by  a 
marshal  upon  process  is  false,  the  defend- 
ant waives  the  want  of  notice  by  pleading. 
Walker  v.  Rqbbins,  14  How.  584,     14:  552 

Proof. 

Of  Service  of  Citation,  see  Appeal  and 

Error,  2976. 
Of  Publication  of  Notice  of  Tax  Sale, 

see  Taxes,  650. 

122.  The  provision  of  a  statute  requiring 
proof  of  publication  in  a  newspaper  to  be 
made  by  the  "affidavit  of  the  printer,  or 
his  foreman,  or  his  principal  clerk,''  is 
satisfied  when  the  affidavit  is  made  by  the 
editor  of  the  paper.  The  term  "printer"  is 
there  used,  not  to  indicate  the  person  who 
sets  up  the  type,  but  rather  as  synonymous 
with  the  publisher.  Pennoyer  v.  NefT,  95 
U.  S.  714,  24:  565 


WRIT  OF  ERROR. 


See  Appeal  and  Error. 


-♦-»' 
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Reviewability  of  Judgment  on,  see  Appeal 
and  Error,  28. 
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WRIT  OF  ERROR  CORAM  VOBIS. 

Right  to  Remove  to  Federal  Court,  see  Re- 
moval of  Causes,  33. 

See  also  Appeal  and  Error,  3103 ;  Judgment, 
1160-1163,  1206. 

4  •  » 


WRIT  OF  INHIBITION. 

The  writ  of  inhibition  is  a  proper  and 
necessary  writ,  not  because  it  suspends  the 
effect  of  the  decree,  but  because  it  enables 
the  court  of  appellate  jurisdiction,  in  case 
of  disobedience,  to  punish  the  inferior  court- 
as  being  in  contempt.  Penhallow  v.  Doane, 
3  Dall.  54,  1 :  507 

Cited  in  Re  Lyman,  55  Fed.  43. 


♦-•- 


W^IT   OF  INQUIRY. 

As  Mode  of  Assessing  Damages,  see  Dam- 
ages, 356-359. 
Right  to  Jury  Trial  on,  see  Jury,  23,  24. 


WRIT  OF  RIGHT. 

Title  by  Adverse  Possession  as  a  Bar,  see 
Adverse  Possession,  222. 

Certiorari  as,  see  Certiorari,  1. 

Costs  on,  see  Costs  and  Fees,  56. 

Test  of  Amount  in  Controversy  for  Purpose 
of  Federal  Jurisdiction,  see  Courts,  892. 

Admissibility  of  Evidence  Under  General 
Denial,  see  Evidence,  2703. 

Recovery  of  Less  Quantity  than  Demanded, 
see  Judgment,  126. 

Conclusiveness  of  Judgment  on,  see  Judg- 
ment, 328. 

What  Constitutes  Bar  to,  see  Judgment, 
594a. 

Limitation  on  Remedy  by,  see  Limitation 
of  Actions,  423. 

What  Converts  Action  into,  see  Limitation 
of  Actions,  486. 

Joinder  of  Parties  Defendant  in,  see 
Parties,  274,  275. 

Admissions  by  Pleading  in,  see  Pleading, 
139,  140. 

Denial  of  Averment  in,  see  Pleading,  611. 

What  may  be  Pleaded  in  Bar  of,  see  Plead- 
ing, 676. 

Sufficiency  of  Plea,  see  Pleading,  783. 

As  Proper  Remedy  upon  a  Patent,  see  Pub- 
lic Lands,  1245. 

Excluding  Evidence  Not  Objected  to,  see 
Trial,  47. 

1.  A  better  subsisting  adverse  title  in  a 
third  person  with  whom  tenant  has  no 
privity  is  no  defense  in  a  writ  of  right, 
where  demandant  has  a  title  per  ae  suf- 
ficient for  a  recovery.  Green  v.  Liter,  8 
Cranch,  229,  3:  545 

Green  v.  Watkins,  7  Wheat.  27,  5:  388 
Distinuuiahed  in  Boiling  v.  Petersburg.  3  Hand. 

(Va.)    570. 

Cited    in    loglls    v.    Sailor's    Snug    Harbor.    3 
Pet.  133,  7  L.  ed.  629. 


2.  At  common  law  a  writ  of  right  will 
not  lie  except  against  the  tenant  of  the 
freehold  demanded.  Green  v.  Liter,  8 
Cranch,  229,  3:  545 

3.  The  common-law  rule  that  actual  soisin 
or  seisin  in  deed  is  necessary  to  maintain 
a  writ  of  right  was  not  changed  by  Va.  act 
1786,  chap.  27,  omitting  from  the  form  of 
the  count  in  such  writ  any  allegation  of 
seisin  and  the  taking  esplees,  in  view  of  the 
further  provisions  of  that  act  giving  the 
form  of  joining  the  issue  as  at  common 
law,  and  allowing  any  special  matter  to  be 
given  in  evidence  on  the  issue  joined.  Green 
v.  Liter,  8  Cranch,  229,  3:  545 
Cited  Id   Holt  v.   Hemphill,  3  Ohio,   237 — ^Bell 

V.  Snyder,  10  Gratt.  354. 

4.  Seisin  in  deed,  either  by  possession  of 
the  land  or  construction  of  law,  is  indis- 
pensable to  enable  demandant  to  maintain 
writ  of  right.  Green  v.  Watkins,  7  Wheat. 
27,  5:  388 

5.  In  order  to  support  a  writ  of  right,  it 
is  not  necessary  to  prove  an  actual  entry 
under  title,  or  actual  taking  of  esplees.  A 
constructive  seisin  in  deed  is  sufhcient. 
Green  v.  Liter,  8  Cranch,  229,  3:  545 

6.  In  a  writ  of  right,  the  tenant  may.  on 
the  mise  joined,  set  up  a  title  out  of  himself 
and  in  a  third  person.  Inglis  v.  Sailor's 
Snug  Harbor,  3  Pet.  99,  7:  617 

7.  In  a  writ  of  right,  the  tenant  can  give 
in  evidence  the  title  of  a  third  person  with 
whom  he  has  no  privity,  for  the  purpose  of 
disproving  the  demandant's  seisin.  Green  v. 
Watkins,   7   Wheat.   27,  5:388 

8-9.  A  writ  of  right  brings  into  contro- 
versy only  the  titles  of  the  parties  to  the 
suit;  but  it  does  bring  the  mere  right  be- 
tween the  parties  into  controversy;  and 
either  party  may  therefore  prove  any  fact 
which  defeats  the  title  of  the  other,  or 
shows  it  never  had  a  legal  existence,  or  has 
been  parted  with.  Green  v.  Watkins,  l 
Wheat.  27,  5:  388 

Cited  In  Lyon  v.  Mottuse,  19  Ala.  465. 

10.  Where  the  demandant  relies  for  proof 
of  seisin  of  vacant  lands  wholly  upon  a  con- 
structive actual  seisin  in  virtue  of  a  patent 
from  the  state,  the  tenant  may  show^  that 
the  land  has  been  previously  granted  by  the 
state.    Green  v.  Watkins,  7  Wheat.  27, 

5:  388 
Cited  in  Inglis  v.  Sailor's  Snug  Harbor,  3  Pet. 
133,  7  L.  ed.  029 — Barr  v.  Galloway.  1  Mc- 
Lean, 482,  Fed.  Cas.  No.  1.037 — Wood  ▼. 
Mansell,  3  Blackf.  130 — Carter  v.  Ramey, 
13  Gratt.  348 — Boiling  v.  Petersburg,  8 
Rand.  (Va.)  570— Dawson  v.  Watkins,  2 
Bob.    (Va.)    268. 

11.  The  tenant  can  set  up  title  and  seisin 
in  a  stranger  to  disprove  the  seisin  of  the 
demandant,  where  no  seisin  by  pedis  pos- 
sessio  was  set  up  bv  demandant.  Green 
v.  Watkins,  7  Wheat. '27,  5:  388 
Cited  In  Rollins  v.   Clay,  33   Me.   140. 

12.  By  common  and  civil  law  principles 
of  equity,  and  the  statute  law  of  Virginia, 
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the  successful  claimant  of  lands  is  entitled 

to  an  account  for  mesne  profits.     Green  v. 

Riddle,  8  Wheat.  1,  5:  547 

Cited  in   Tyler  v.    Magwire,    17  Wall.   292,   21 

L,  ed.  586 — Colorado  Spring  Co.  v.  Cowell, 

6  Colo.  79— Trubee  v.  Miller.  48  Conn.  357, 

40  Am.  Rep.  177 — Mundy  v.  Monroe,  1  Mlcb. 

72— Van   Alstlne  v.  McCarty,   51   Barb.    333 

— Ilearn    v.    Camp,    18    Tex.    550 — Peter    v. 

Hargrave,  5  Gratt.  18. 

13.  A  writ  of  right  was  brought  to  de- 
termine title  to  land.  Green  v.  Liter,  8 
Cranch,  229,  3:  545 
Cited  in  Henry  v.  Thorpe,   14  Ala.   109. 

14.  Actual  pedis  position  followed  by 
actual  perception  of  the  profits,  even  if 
necessary  at  common  law  to  secure  a  seisin 
which  will  sustain  a  writ  of  right,  is  inap- 
plicable to  the  waste  and  vacant  lands  of 
our  country,  and  will  not  be  required.  Ces- 
sanie  rationCy  cessat  ipsa  lex.  Green  v. 
Liter,  8  Cranch,  229,  3:  545 
died    in    Katz   v.    Walkinsbaw.    141   Cal.    124, 

64  L.R.A.  249,  99  Am.   St.  Kep.  35,   74  Pac. 
766. 

15.  It  is  the  legal  title  only  that  can  come 
in  controversy  in  a  writ  of  right.  Green  v. 
Liter,  8  Cranch,  229,  3:  545 

16.  The  remedy  of  the  writ  of  right  hav- 
ing existed  in  Massachusetts,  and  been 
adopted  as  a  process  by  the  Acts  of  Congress 
of  1789  and  1792,  it  was  not  abolished  in 
the  Federal  courts  by  the  Massachusetts  act 
of  repeal.    Homer  v.  Brown,  16  How.  354, 

14:  970 
Cited  in  Scott  v.  Sandford,  19  How.  603,  15 
L.  ed.  782— Ex  parte  Boyd,  105  U.  S.  651, 
26  L.  ed.  1202 — Gardner  v.  Michigan  C.  R. 
Co.  150  U.  S.  356,  37  L.  ed.  1109,  14  Sup. 
Ct.   Rep.   140. 


♦^ 


ton  in  the  possession  of  a  deputy  general 
agent  of  the  Treasury  Department  who 
claimed  to  hold  it  as  captured  or  abandoned 
cotton  when  in  fact  it  never  had  been  cap- 
tured or  abandoned.  Flanders  v.  Tweed 
(Tweed's  Case)    16  Wall.  504,  21:389 


WRITTEN  CONTRACTS. 

Oral  Contracts  and  Statute  of  Frauds  Gen- 
erally, see  Contract.^,  I.  e. 

Necessity  as  to  Contract  with  Government, 
see  United  States,  260-263. 


WRIT   OF   SEQUESTRATION. 

As   a   Proceeding  in  Rem,   see   Admiralty, 
375. 

A  writ  of  sequestration  will  lie  for  cot- 1 


WRONGFUIj  ATTACHMENT. 


See  Attachment,  VIII. 


-♦-•- 


WRONGFUL    INJUNCTION. 


Right  of  Defendant  to  Damages,  see;^  Injunc- 
tion, 244-249. 


♦*- 


WRONGFUIj  liEVY. 

Liability  of  Marshal,  see  Marshal,  25-30. 

#•» 

WURTEMBER6. 

Rights  of  Aliens  under  Treaties  with,  see 
Aliens,  96. 


Y 


YACHT. 

Admiralty    Jurisdiction    over    Seizure    for 

Nonpajrment  of  Duties,  see  Admiralty, 

294. 
As  Ocean  Going  Steamer,  see  Collision,  280, 

282. 
Charter  of,  by  Newspaper  Corporation,  see 

Corporations,  216,  357. 
Measure  of  Damages  for  Unlawful  Seizure 

of,  see  Damages,  194. 
Duty  on,  see  Duties,  273. 
rfudicial    Notice    of    Yachting    Season,    see 

Evidence,  143. 
Charterer's  Duty  to  Return,  see  Shipping, 

96.  97. 


TAKIMAS. 

Riparian  Ownership  as  Affecting  Fishing 
Rights  Secured  by  Treaty  of,  see  Fish- 
eries, 13-15. 


♦  > » 


YOSEMITE  VAIiliEY. 

Grant  of  Land  for  Park  by  United  States, 
see  Public  Lands,  575. 

The  act  of  Congress  of  June  30,  1864, 
granting  the  Yosemite  valley  and  the  Mari- 
posa Big  Tree  grove  to  the  state  of  Cali- 
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fornia,  passed  the  title  of  those  premises  to 
the  state,  subject  to  the  trusts  specified 
therein,  that  they  should  be  held  for  public 


use,  resort,  and  recreation,  and  be  inalien- 
able for  all  time.  Hutchings  v.  Low  (The 
Yosemite  Valley  Case)  IB  Wall.  77,    21:  82 


z 


ZINC. 


Duty  on  Oxide  of  Zinc,  see  Duties,  133. 
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